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Highlights 


84997     Special  Events    Interior/NPS  publishes  request  for 
1,^  comments  amending  demonstrations  and  special 

1  *■        ,    events  in  Washington.  D.C.  and  its  environs 
'  .    regarding  the  inauguration;  effective  12-24-80. 

comments  by  1-23-81 

85082     Handicapped    ED  proposes  regulations  regarding 
nondiscrimination  on  the  basis  of  handi._ap  in 
programs  and  activities  receiving  or  benefiting  from 
Federal  Financial  Assistance;  Co.T.ments  by  2-9-81 

84967     Fuel     DOE/ERA  publishes  Hna!  rule  regarding 

calculation  for  cost  of  using  alternate  f'jels:  effei:ti\  e 
1-23-81 

85160  Medicare    HHS/Sec'y  announces  Medicare's 

monthly  hospital  insurance  premium  for  the 
uninsured  aged  for  the  12  months  beginn;ng^7-l-8l; 
ef;\;L.tive7-l-81 

85161  Medicare     HHS/Sec"y  announces  mon'hly 
actuarial  rates  fbr  aged  and  disabled  enroilees  in 
Medicare  Supplementary  Medical  Insurance 
program;  effective  7-1-81 

t 

85144,    Grant  Programs— Education    ED  invites 
85145     applications  for  grants  under  the  College  Library 
Resources  Program,  Library  Career  Training 
Program,  and  Strengthening  Research  Library 
Resources  Program  (3  documents) 

CONTINUED  INSIDE 
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KKDEKAL  REGISTER  Published  tiaily.  Monday  througli  Kndciy. 
(luit  published  on  Saturdays,  Sundays,  or  on  offici.il  holid.iys). 
by  th(!  Office  of  the  Federal  Register.  National  Archives  and 
HtuirdsService,  General  Services  Administration.  Wushingtou. 
n!Ws?6408.  under  the  Federal  Register  Act  (49  Stat.  500.  as 
iin;i'£jji:d:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFK  c;h.  1| 
[Jistribu'ion  is  made  only  by  the  Superintendent  of  Documents, 
l!  S   Ciovcriiment  Printing  Office.  Washington.  D.C.  20402. 

'Ilie  Federal  Register  provides  a  uniform  system  for  makinj; 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Fveciitive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  docurpents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
docume.nts  of  public  interest.  Documents  are  on  file  for  pi(bli(. 
inspection  in  the  Office  of  the  Federal  Register  the  day  befon 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  suhscrliieis. 
free  of  postage,  for  S75.00  per  year,  or  S45.00  for  six  months, 
payable  in  advance.  The.  charge  for  individual  copies  is  Si. 00 
for  each  issue,  or  $1.00  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  CoV^rnmont  l'riiilin<;  Office 
Washington,  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  niaie.ial 
appearing  in  the  Federal  Register. 

Qaestions  and  requests  for  specific  information  nuiy  be  directeil 
to  the  telephone  numbers  listed  under  INFORMATION  AM) 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 
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Highlights 


Contents 


84967     Nuclear  Material    NRC  publishes  confirmation  of 
12-24-80  effective  date  regarding  implementation  of 
the  United  Sta^/International  Atomic  Energy 
Agency  Application  of  Safeguards  Agreement 

85052     Improving  Government  Regulations    NCUA 
publishes  semi-annual  agenda  of  regulations: 
effective  12-5-80 

84998     Grant  Programs— Clean  Water    EPA  issues  class 
deviation  for  construction  of  treatment  works 
grants;  effective  12-16-80 

84953     Courts    Adminlstrayve  Conference  of  the  United 
States  pubhshes  regulations  regarding 
recommendation  on  the  "Race  to  the  Courthouse" 

85077     income  Tax    Treasury/IRS  proposes  regulations 
relating  to  deferred  compensation  plans  maintained 
by  State  and  local  governments  and  rural  electric 
cooperatives;  comments  by  2-23-81 

85400     Clean  Air    EPA  publishes  regulations  regarding  fair 
and  consistent  application  of  rules,  regulations  and 
policy  throughout  the  country  by  assuring  that  the 
actions  of  each  individual  EPA  Regional  Office  is 
consistent  with  one  another  and  national  policy: 
effective  2-23-81  (Part  IX  of  this  issue) 


85084 


85048 


85422. 
85430 


Improving  Government  Regulations    EPA  agenda 
of  regulations  postponed  until  January  1981 

Banks  FHLBB  amends  proposed  regulation 
governing  service  corporation  investments  of 
Federal  associations;  comments  by  2-15-81 

Education    ED  amends  regulations  regarding 
Library  Career  Training  Program  and  revises 
regulations  regarding  the  Strengthening  Research 
Library  Resources  Program  (2  documents) 

Privacy  Act  Documents 


85316        FLRA 

85232         NCUA 

85256        Panama  Canal  Commission 

85244  Sunshine  Act  Meetings 

Separate  Parts  of  this  Issue 

85256  Part  11,  Panama  Canal  Commission 

85316  Part  ill,  FLRA 

85336  Part  IV,  EPA 

85360  Part  V,  EPA 

85370  Part  VI,  interior/BLM 

85376  Part  VII,  Interior/Sec'y 

85386  Part  VIII,  DOE/ERA 

85400  Part  IX,  EPA 

85410  Part  X,  EPA 

85422  Part  XI,  ED 

85430  Part  XII,  ED 


84989 


84990 


r^x.i 


85064 
85075 

85076 


Federal  Register 
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Actuaries,  Joint  Board  for  Enrollment 

RULES 

84994      .'iccef.s  to  ref:ords:  numerical  order  of  le.^y.l^iiu'.r.s; 
corre;  t'on 

Administrative  Conference  of  United  States 

RULES 
84953      EyTuv.-:.;  sla.ndmg  committees  list 

Rpct';";inTr.di3tions: 
84953  Race  lo  the  courthouse"  in  appeals  frcr.-;  agency 

r-.ciiuns.  elimination  o.''  sirrplification 

Agrlcuttural  Marketincj  Service 

RULES 

64965     (Jran^'f^  !n^\cl)  tjiuvv;-,  in  Ariz,  and  C-i!^f. 

Agriculturi  Department 

Srf  Ag!i;:L;ll:raI  M;irke;i,ig  Service;  Anim;;;  c-r;'i 
i'iant  HtNi'Sh  Inf:pecli!)n  Service:  Coniinoi:;;;   C.rp;K; 
Corpoir. ii.;n:  F.conorr.ics,  Staiistics,  and 
Cc'oj'c;  .t;i\  es  Service. 

Alcohol,  Drag  Abuse,  and  Mental  Health 
Administraiion 

NOTICES 

Meeting'^  oi^visory  committees: 
85158  |a.'!'iary 

Animal  and  Plant  Health  Inspection  Service 

'  RULES 

FJvi'sIcck  ai!:;  poultry  quarantine: 
84966  Scrpuvvorms 

Census  Bureau 

NOTICES 
85134     Senior  Executive  Service  Performancf  Re',:tvv 

Bo.Hrd:  bonus  recipients 


Civil  Aeronautics  Board 

RULES 

,'\:r  carriers; 

A'r  taxi  opcrHtors,  maximum  capaciti 
interim  rule  affi;n'.ed 

ProcediiiHl  rej^ulations: 
Air  carMcrs:  terminations,  suspensicns, 
rcdu.-  tinns  of  service:  schedule  listings 
delays  in  di.scontinuing  service 

PROPOSED  RUiFS 

Accounts  and  reports  for  certificated  air 
uni.^orm  s_v  stem; 

Financial  and  statistical  reporting  requ 

reduction 
Coopcr.rtive  shippers  associations:  autho 
as  agents  of  direct  air  carriers 
Procedural  regulations: 

Econi^mic  proceedings;  route  applica'ic 

njlemaking  termination 


85139 


85041 


85039 


85045 
85042 


84993 


85243 
85243 
85243 


!r:.:;e.' 


ar.d 


Ciirr.e's; 


irf  mer;ts: 


)\v  to  act 


84996 


84995 


84988 
843S7 


85059 


85087 


Commerce  Department 

See  also  Census  Bureau:  Iritpr;:a!ion3i  Trsde 
Adjr.inistration;  Maritime  Administration;  X.^lional 
Burea'j  of  Standards;  National  Oceanic  ai;d 
Aimospheric  Administration. 

NOTICES 

Privacy  Act;  systems  of  recoiiis:  arr.u.-;) 
publication:  correction 

Commodity  Credit  Corporation 

PROPOSED  RUlES  / 

Cooperative  ma;keting  a.ssociarions;  ei;^-i'bia>y 
requirements  for  price  support 
I.o^in  «nd  purchase  programs:  ^ 

Peanuts 


Commodity  Futures  Tradirtg  Commiission 

NOTICES 

85244     Meetings:  Su'Tshine  Act 


Comptroller  of  Currency 

PROPOSED  RULES 

.\'  'tional  banks: 
Assessment  of  fees;  National  banks  and  Di'irir  t 
of  Cvj'umbia  banks  and  trust  companif  s 
Corporate  activities;  rules,  p.ilicies.  and 


procedures 
Customs  Service 

RULES 

Bond  requirement:  waiver  because  ol  iriabihiy  to 

post  bond  for  property  seized  in  violation  cf 

customs  laws 

NOTICES 

Petroleum  products,  approved  public  gf^'^p*  r 

Bulk  Liquid  Surveys,  Inc. 

Johnnie  Wilson  Inspections  ■« 

Thibodeuux,  C.  J. 

I 
Defense  Department 

See  also  Engineers  Corps. 

RULES  *■ 

Organization,  functions,  and  auihority  deieEations; 

Defense  Intelligence  Agency  Director;  rrn:racf 

functions 
I'erscnnel: 

Alcohol  and  drug  abuse  prevention:  ed.it..?' on 

and  training  policy 

Depo.sltory  Institutions  Deregulation  Committee 

RULES 

Interest  on  deposits: 

Finders  fees;  phaseout 

IKA  and  Keogh  plan  time  deposit  funcs  imriy 

withdrawal  penalty  | 

PROPOSED  RULES 
Interest  on  deposits: 

Monev'  market  certificates  (M.ViC)  and  .'--..-.li 

saver  certificate  (SSCJ;  effective  date  cf  •■  >  iiing 

rales 

Retirement  accounts;  time  deposits 


IV 
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85066        Time  deposit  funds:  removal  of  early  withdrawal 
penalty  in  event  of  bankruptcy 


Economic  Regulatory  Administration 

RULES 


85007        Washington 

Grants,  State  and  local  assistance; 
(S4998        Treatment  works  construction:  class  deviation 

Hazardous  waste;  identification  and  listing; 
85022        Generators  and  transporters  during  spills  and 


85147         Premanufacture  notices;  monthly  status  )epo.Ms 
85151         Premanufacture  notices  receipts 

Federal  Communications  Commission 

RULES 

«crk<^"«  r* I ..f  i_r *: a  _*.    : 1 i_. .: 


85030 


Fish  and  Wildlife  Service 

RULES 

Public  entry  and  use: 

National  wildlife  refuge  areas.  I!L  Iowa.  Minn. 

and  Wis.  i 

uriTircc 
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85066        Time  deposit  funds;  removal  of  early  withdrawal 
penalty  in  event  of  bankruptcy 

Economic  Regulatory  Administration 

RULES 

Powerplant  and  industrial  fuel  use. 
84967        Alternate  fuel  use;  calculation  of  cost 

NOTICES 

National  Eneijgy  Conservation  Policy  Act  of  1978 

and  Public  Utility  Regulatory  Policies  Act  of  1978 
85386        Gas  and  electric  utilities  covered  in  19R1:  final 
list 

Economics,  Statistics,  and  Cooperatives  Service 

NOTICES 

.85134     Plantings  report,  prospective;  January:  modification 

Education  Department  \ 

RULES 
85422     Library  career  training  program 
85430     Strengthening  research  library  resources  program 

PROPOSED  RULES 
85082     Nondiscrimination  on  basis  of  handicap  in 

programs  and  activities  receiving  or  benefiting  fronj 

Federal  financial  assistance 

NOTICES 

Grant  applications  and  proposals,  closing  d;i!es: 
65145         College  library  resources  program 
85144         Library  career  training  program 
85144         Strengthening  research  library  resources  progrd"i 

Meetings: 
85143         Vocational  Education  National  Advisory  Counc  .S 

Energy  Department 

See  also  Economic  Regulatory  Adniinistiatiim: 
Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 
85146         New  River  floodplain  and  Salton  Sea  wetland.^ 
gcolherma!  project;  Imperial  County.  Calif 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  i:tc. 
85143         Tampa  Harbor-Alafia  River  and  Big  BtTui 
Channel.  Fla.;  deep  draft  navigation 
improvements 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  perform. nut:  for  new 
stationary  sources: 
85410         Automobile  and  light-duty  trucl^  surface  foating 
operations:  volatile  organic  compouncls, 
emissions  limit 
85016         Phosphate  fertilizer  and  primary  alLi.m'imni 

plants:  fiouride  emissions:  referenff  mftbod-. 
13A  and  13B;  correction 
.•\ir  prograrr.s: 
85009    '     Nonfe'rrous  sr.^.elter  orders,  priniarv  (N'SOs); 

national  rules:  corrections 
85400         Regional  consistency 

Air  quality  implementation  plans,  approval  and 
prom.ulgation;  various  States,  etc.: 
84999         Kentucky 

85004  Michigan 

85005  Missouri 

85006  '     New  Mexico 


85007        Washington 

Grants,  State  and  local  assistance; 
84998        Treatment  works  construction;  class  deviation 

Hazardous  waste;  identification  and  listing: 
85022        Generators  and  transporters  during  spills  and 
unanticipated  events;  identification  numbers: 
issuance  procedures 
Hazardous  waste  programs.  State;  interim 
authorizations: 
85016        Texas 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc. 
8502  fl         Oxyfluorfen 

Water  pollution  control; 
i8533S        Disposal  sites  for  dredged  or  fill  material: 
specification  guidelines 
IPROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new 
s'lationary  sources: 
850)99         Appliances,  large;  industrial  surface  coatmg: 
priority  list 

Appliances;  industrial  surface  coaling:  volatile 
organic  compounds;  amissions  limit 
Air  programs;  nonferrous  smelter  orders,  primary 
INSOs): 

Arizona 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.; 
85101         Georgia;  extension  of  time 

Air  quality  planning  purposes:  designation  of  areas: 

85100  Maryland 

Improving  Government  regulations: 
'85G84        Regulatory  agenda;  publication  delay 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  e>,c 

85101  Diphenamid 

85 102  Fiuchloralin 

85103  Methidathion 

85104  Terbacil 

85105  2,  4-Z?  isopropyl  ester 
Water  pollution  control: 

85360        Disposal  sites  for  dredged  or  fill  niaterial; 

specification  guidelines;  testing  requiremeals 

INOTICES 

Air  quality  implementation  plans:  approval  and 

promulgation: 
55 154         Prevention  of  significant  air  quality  deterioration 
IPSO);  extension  of  permit:  Indianapolis  Picver  & 
Light  Co. 

Environmental  statements;  availability,  etc.: 
85155         Agency  statements:  weekly  receipts 

Meetings: 
65147         Comprehensive  Environmental  Respunst^, 
Compensation,  and  Liability  Act  of  1980 
(Superfund  Bill) 

Pesticide  registration,  cancellation.  f.\c:. 
85153        Tetrachloroacetic  acid 
35 1 47        VELPAR  weed  killer 

Pesticides;  emergency  exemption  applications 
35151         Methyl  bromide 

Pesticides;  experimental  use  permit  app':c  itjous; 
85157         American  Hoechst  Corp 
85153        ICI  Americas 

Pesticides;  tolerances  in  animal  feeds  and  Oi.:"an 

food: 
85153        Dew  Chemical  Co. 

Toxic  and  hazardous  substances  control: 
85157         Premanufacture  exemption  applies  tier,  s 
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85147 

Premanufacture  notices;  monthly  status  ippn.-ffe 

Fish  and  Wildlife  Service 

85151 

Premanufacture  notices  receipts 

RULES 

Public  entry  and  use: 

Federal  Communications  Commission 

85030 

National  wildlife  refuge  areas.  III..  Iowa.  Minn.. 

RULES 

and  Wis.                                i 

85027 

Freedom  of  Information  Act;  implemenla'.ion 

NOTICES 

Organization  and  functions: 

85164 

Marine  mammal  permit  applications 

85027 

Executive  Director  Office;  interim  accounting 
authority  identification  code  for  mobile  stai;orif 
in  Maritime  Mobile  Service,  etc. 
PROPOSED  RULES 

General  Accounting  Office                  •' 

RULES 

Organization  and  functions: 

Radio  services,  special: 

84954 

Financial  and  General  Management  Studies 

85126 

International  Telecommunication  Unicrj  World 

Division  redesignation  as  Accounting  and 

Administrative  Radio  Conference,  geosfri!>or.ary 

Financial  Management  Division,  etc 

k 

satellite  orbit 

Satellite  communications: 

General  Services  Administration               '^ 

85125 

Direct  broadcast  satellites;  safellitr-tc-h.jrf.t 
television  transmission;  technical  charac'.prisikfc 

NOTICES 

Meetings: 

and  regulatory  policies;  reports  and  ir.qu::y; 

85158 

Transportation  payment  documents,  contract 

extension  of  time 

audit 

NOTICES 

85244 

.Meetings:  Sunshine  Act 

Health,  Education,  and  Welfare  Department 

Federal  Emergency  Management  Agency 

RULES 

See  Education  Department;  Health  and  Human 
Services  Department. 

Flood  insurance:  communities  eligible  foir  s;^!*-: 

85024 

Alabama  et  al, 
PROPOSED  RULES 

Flood  elevation  determinations: 

Health  and  Human  Service  Department 

See  also  Alcohol.  Drug  Abuse,  and  Mental  Hr  ahh 
Administration;  Health  Care  Financing 

85106- 

Alabama  (5  documents) 

Administration;  Human  Development  Services 

85108 

Office. 

85110 

Alabama  el  al. 

NOTICES 

85109 

Kentucky 

85159 

intravenous  histamine  therapy  for  Meniere's 

85109 

Nebraska 

disease;  scientific  evaluation  of  clinioal  safeiv  ami 
effectiveness 

Federal  Energy  Regulatory  Commission 

85160 

Medicare;  uninsured  aged,  premium  rate 

NOTICES 

85161 

Medicare  supplementarj'  medical  insurancp. 

85244 

Meetings;  Sunshine  Act 

monthly  actuarial  and  prem.ium  rates 
Meetings; 

Federal  Home  Loan  Bank  Board 

85159 

Health  Care  Technology  National  Council 

RULES 

Federal  Savings  and  Loan  Insurance  Corpo.'aljon 

V 

Health  Care  Financing  Administration 

84385 

Director  and  officer  management  inter ;<..«  ik^: 

NOTICE^ 

prohibition 

Drugs,  limitations  on  payment  or  feimburspmcnl; 

PROPOSED  RULES 

maximum  allowable  cost: 

Federal  savings  and  loan  system: 

85159 

Glutethimide.  etc.:  hearing 

85048 

Service  corporation  activity:  inrreas'  6  f!ex!!j;;iity 
NOTICES 

Humari  Development  Services  Office 

85244 

Meetings:  Sunshine  Ant 

Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

85124 

PROPOSED  RULES 

Child  welfare  services:  foster  care  ma;nlpnH;-,i  v 
and  adoption  assistance;  meetings 

i 

85244 

Nfpptings:  Sunshine  Act 

Federal  Labor  Relations  Authority 

Immigration  and  Refugee  Policy  Select 
Commission 

NOTICES 

NOTICES 

85239 

Meetings 

85316 

Priv acy  Act;  systems  of  records              • 
Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 

Interior  Department 

See  also  Fish  and  Wildlf*   S^rvicE    Lar.d 
Management  Bureau;  Na:;jr.3!  Pfc:k  Service 
RULES 

85158 

F.igle  Distributois.  Inc.                                                 ^ 

Rulem.aking: 

- 

85376 

Small  businesses:  review  cf  rps\:'.-;!i'iry  imp.icl: 

Federal  Trade  Commission 

interim  rule  and  request  for  rcmmerts 

PROPOSED  RULES 

PROPOSED  RULES 

85076 

Credit  practices:  staff  report  avai!abi!i'v;  tx-trpion 

Rulemaking: 

of  lime 

c 

85106 

Small  businesses;  review  of  regulatory  ir.-.pact 

VI 
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VII 


85077 


Internatflevenue  Service 

PROPOSED  RULES 

Income  taxes: 
State  and  local  government  deferred 
compensation  plans 


85023 
85024 


Land  Management  Bureau 

RULES 

Public  land  orders: 
California  (2  documents) 
Idaho 


Nuclear  Regulatory  Commission 

RULES 
84967     Nuclear  material,  safeguards;  implementation  of 
US/IAEA  agreement  and  filing  requirements; 
effective  date  confirmed 


85140 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton  textiles; 

Pakistan 
Cotton,  wool,  and  man-made  textiles: 


VI 
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85077 


85994 


85134 


85230 

85189 
85189 

85194 
85189 
85231 

85231 

85244 


85029 
85133 


85167, 
85180 

85176, 

85181. 

85183 

85166 

85169- 

85185 

85177 

85176 


85180 

85166 

85178 
85167 

85165 
85165 
85168 


Internatflevenue  Service 

PROPOSED  RULES 

Income  taxes: 
State  and  local  government  deferred 
compensation  plans 

International  Trade  Administration 

RULES 

Antidumping: 

Electric  motors  from  Japan 
NOTICES  , 

Steel  trigger  piice  mechanism;  clarification  of 
coverage  of  imported  basic  steel  mill  products. 
inquiry 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Apparatus  for  continuous  production  ^if  coppei 
rod 

Dye  industry,  U.S.;  world  market  competitiveness 
Headboxes  and  papermaking  machinp  forming 
sections  for  continuous  production  of  pHper  etc 
Motor  vehicles;  chassis  and  bodies 
Polyphase  electric  motors  from  Japan 
Slide  fastener  stringers  and  machines  hkI 
components  for  producing 
Universal  joint  kits,  components  -i:i(i  trunnion 
seals 

Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

RULES 

Tariffs  and  schedules: 

Rail  rates  based  on  limited  hability.  publiciition 
PROPOSED  RULES 
Intermodel  transportation: 

Trailer  on  flatcar  and  container  on  flat.  ,ir 

(TOFC/COFC)  service  improvement   extension  uf 

time  and  effective  date 

NOTICES 

Long  and  short  haul  applications  for  relief  (3 

documents) 

Motor  carriers: 

Finance  applications  (3  documents] 


Fuel  costs  recovery,  expedited  procedures 
Permanent  authority  applications  (5  doi  unientsj 

Petition  filed: 

Cortez  Pipeline  Co.;  transpc/rtation  ol    ,ir!i,iii 

dioxide  by  jjipeline 
Petitions,  applications,  finance  matters  (in(,lud;nj^ 
temporary  authorities),  alternate  route  deviations, 
intrastate  applications,  gateways,  ^nd  pat  k  and 
crate 
Rail  carriers:  ' 

Exemption  procedures 
Railroad  operation,  acquisition,  construction,  etc.: 

Illinois  Central  Gulf  Railroad  Co.  &  Waterloo 

Railroad  Co. 

Iowa  Falls  Western  Holding  Co.  el  al 

Louisville  &  Nashville  Railroad  Co 
Railroad  services  abandonment: 

Burlington  Northern  inc. 

Chicago  &  North  Western  TransporLilKin  Cu 

Missouri  Pacific  Railroad  Co. 


Land  Management  Bureau 

RULES 

Public  land  orders: 

85023  Cahfornia  (2  documents) 

85024  Idaho 
85024         Oregon 
85023         South  Dakota 

NOTICES 

Committees;  establishment,  renewals,  terminations. 

etc.: 
85164         California  Desert  District  Advisory  Council;  call 
for  nominations 

Environmental  statements;  availability,  etc.: 
85163         WyCoalGas,  Inc.,  Wyo.;  meetings 

Outer  Continental  Shelf;  oil  and  gas  lease  sales: 
85370         Qualified  joint  bidders;  list 

Maritime  Administration 

NOTICES  -^ 

Applications,  etc.: 
85135         American  Heavy  Lift  Shipping  Co. 

Trustees;  applicants  approved,  disapproved  etc.: 

85135  Bank  of  California 

National  Bureau  of>Standards 

NOTICES 

Information  processing  standards.  Federal: 
65135         Automated  transportation  statistics,  data,  and 
information  systems;  data  elements, 
standardization  and  representations; 
memorandum  of  understanding;  with  RSPA 

85136  Information  interchange  code  and  Hollerith 
punched  card  code 

Meetings: 
85136         Visiting  Committee 

National  Credit  Union  Administration 

PROPOSEDJULES 

ImppoVtfigGovernment  regulations: 
65052     jwJfegulatory  agenda 

'^  NOTICES 
85232     Privacy  Act;  systems  of  records 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Whaling  Commission,  International: 

Convention  schedule  amendments 
NOTICES 
Fishery  conservation  and  management: 

Emergency  striped  bass  studies;  soliciting 

preliminary  research  proposals 
Marine  mammal  permit  applications,  etc.: 
*'' Asociation  Naciona!  de  Armadores  de  Buques 

Congeladores  de  Pesquerias  Varias 

USSR  Ministry  of  Fisheries  "i 

Meetings: 

Pacific  Fishery  Management  Council 


85031 


85139 


85139 


85164 


85139 


84997 


National  Park  Service 

RULES 

National  Capital  Parks: 
Demonstrations  and  special  events;  exclus've  use 
of  certain  areas  of  D.C,  by  Inaugural  Con,mittee: 
interim  rule  and  request  for  comments 
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Nuclear  Regulatory  Commission 

Textile  Agreements  Implementation  Committee 

RULES 

NOTICES 

84967 

Nuclear  material,  safeguards;  implementation  of 

Cotton  textiles: 

US/IAEA  agreement  and  filing  requirements; 

85140 

Pakistan 

effective  date  confirmed 

Cotton,  wool,  and  man-made  textiles: 

NOTICES 

'    85141 

Thailand 

Applications,  etc.: 

Man-made  textiles:                     » 

85234 

Duke  Power  Co. 

85139 

Costa  Rica 

85235 

Metropolitan  Edison  Co.  et  al. 

85142 

Textile  and  apparel  categories;  correlation  with 

85235 

National  Bureau  of  Standards 

Tariff  Schedules  of  U.S. 

85236 

Toledo  Edison  Co. 

Wool  textiles: 

85236 

Power  reactor  operating  licenses,  guidance:  revised 
policy  statement 

85142 

Mexico 

85233, 

Regulatory  guides;  issuance  and  availability  (2 

Trade  Representative,  Office  of  United  States 

85234 

documents) 

NOTICES 

85239 

International  trade  agreements  (Tokyo  Round); 

Panama  Canal  Commission 

determinations 

85256 

NOTICES 

Privacy  Act;  systems  of  records:  annual  publicolion 

Transportation  Department 

See  Research  and  Special  Programs 

- 

Administration,  Transportation  Department. 

Personnel  Management  Office 

Treasury  Department                          / 

RULES 

Health  benefits.  Federal  employees: 

See  Comptroller  of  Currency;  Customs.^ervice; 

84955 

Federal  Employees'  Group  Life  Insurance  Act  of 

Internal  Revenue  Service.                       / 

1980  (FEGLI);  basic  insurance  and  optional  plans: 

-^ 

phase  two  implementation;  interim  and  request 

United  States  Railway  Association 

for  comments 

NOTICES 

85246 

Meetings;  Sunshine  Act       '                                           , 

Postal  Service                •                                    / 

NOTICES 

Veterans  Administration 

85245 

Meetings;  Sunshine  Act 

NOTICES 

Meetings: 

Researcti  and  Special  Programs  Administration. 

85243 

Health-Related  Effects  of  Herbicides  Advisory 

Transportation  Department 

NOTICES                                                                    / 

V^U  ItllillltdJ 

Information  processing  standards.  Federal: 
Automated  transportation  statistics,  data,  and 

85135 

information  systems;  data  elements. 

MEETINGS  ANNOUNCED  IN  THIS  ISSUE 

standardization  and  representations: 
memorandum  of  understanding  with  NBS 

(Editorial  note:  For  a  document  on  this  subject 

COMMERCE  DEPARTMENT 

see  entry  under  National  Bureau  of  Standards  in 

National  Bureau  of  Standards — 

today's  issue) 

85136 

National  Bureau  of  Standards  Visiting  Comn-.iltee. 

)' 

Gaithersburg.  Md.,  1-15-81 

Securities  and  Exchange  Commission 

EDUCATION  DEPARTMENT 

RULES 

85143 

National  Advisory  CounciUjn  Vocational 

84992 

Securities  industry  registration,  uniforn";  app''ca':on 

Education,  Legislative  Corpmittee,  Chicago.  111.. 

(Form  U-^):  revision 

1-13-81 

Small  Business  Administration 

ENVIRONMENTAL  PROTECTION  AGENCY 

PROPOSED  RULES 

85147 

Comprehensive  Environmental  Responsi 

85059 

Surety  bond  guarantee  program 

Compensation,  and  Liability  Ar.t  of  1950. 

NOTICES 

Washington,  D.C,  1-19-81  " 

.Applications,  etc.: 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

85240 
8524 1 

Far  East  Capita!  Corp. 

Pan  American  Investment  Co. 

Alcohol,  Drug  Abuse,  and  Nfenta!  Heal!h 
Administration — 

85241 

Pierrcc  Funding  Corp. 

85240 

Merrill  Lynch  SBL,  Inc. 

85158 

.National  Advisory  Bodies,  va'icus  icc.i')n:,s. 

Disaster  areas: 

various  January  1981  dates 

85242 

Massachusetts 

Human  Development  Services  OiT'ce — 

85242 

New  York  (2  documents) 

85124 

Foster  Care  Maintenance  Assislsnce  and  Adoption 

85242 

Texas 

Assistance,  Child  Welfare  Services,  various 

85242 

West  Virginia 

locations,  various  January  1981  datch 

Meetings;  advisory  councils: 

Office  of  the  Assistant  Secrpt;ir\  for  Ht-nllh — 

85242 

California 

85159 

National  Council  on  Health  C.^rt  Tec'inulo^y.  .Nov, 

85242 

Washington,  D.C. 

York,  N.Y..  1  9-81 

• 
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IX 


INTERIOR  DEPAR'n^ENT 

Lund  Management  Bureau — 
85163     Environmental  Impact  Statement  on  WyCoalGis, 
Inc.,  Wyoming,  1-13,  1-14,  and  1-15-81 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  ttiis  montti  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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IX 


^  INTERIOR  DEPARI^ENT 

Lund  Management  Bureau — 
85163     Environmental  Impact  Statement  on  VVyCo.ilG.is, 
Inc.,  Wyoming,  1-13,  1-14,  and  1-15-81 

SELECT  COMMISSION  ON  IMMIGRATION  AND  REFUGE 
POLICY 
85239     Meeting.  V/ashington,  D.C.,  1-6-81 

SMALL  BUSINESS  ADMINISTRATION 

85242  Region  III  (Washington,  D.C.)  Advisory  CoMnnl, 
Washington,  D.C,  1-14-81 

85243  Region  IX  (Los  Angeles,  Calif.)  Advisory  Cnuni  ii, 
Los  Angeles,  Calif.,  1-14,-81 

VETERANS  ADMINISTRATION 
85243     Health-Related  Effects  of  Herbicides  Ac!\  i^nrv 
Committee,  Washington,  D.C,  2^-81 

CORRECTED  MEETING 

COMMERCE  DEPARTMENT 

National'Oceanic  and  Atmosjjhcric 

Administration — 
85139     Pacific  Fishery  Management  Council.  S.ilnijn 

Subpanel  and  its  Scientific  and  Statistical 
_  Committee,  Monterey,  Calif..  1-5,  1-6,  I-^  dv.d 
'  1-6-81 

HEARINGS 

ENVIRONMENTAL  PROTECTION  AGENCY 

85085,    Standards  of  performance  for  new  sta!io;irfry 
85099     sources  industrial  surface  coating:  appliances, 
1-28-81  (2  documents) 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Health  Care  Financing  Administration — 
85159     Pharmaceutical  Reimbursement  Board  piofj.ised 
maximum  allowable  cost,  2-12-81 
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CONSUMER  SUBJECT  LISTING 


The  following  items  have  been  identified  I'v  itio 
issuing  agency  as  documents  of  particular 
consumer  interest.  This  listing  highlights  the  brocu 
subject  area  of  consunier  interest  follov.erl  by  the 
specific  subject  matter  of  the  document,  i-suin*.^ 
agency,  and  document  category 

MEDICARE 

85160  Monthly  actuarial  and  premium  rates  fur 
supplementary  medical  insurance;  Hc'al'h  ,i",d 
Human  Services  Department;  Notices 

85161  Premium  rates  for  the  unin.sured  aged;  Heiith 
and  Human  Services  Department;  N'otJn  ;. 
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1  CFR 

302 84953 

305 84953 

4  CFR 

31 84954 

33 84954 

34 84954 

82 84954 

5  CFR 

870 84955 

871 84955 

872 84955 

873 84955 

7  CFR 

907 84966 

Proposed  Rules: 

1421 85039 

1425 85041 

1446 85039 

9  CFR 

83 


778 85430 


84966 

10  CFR 

40 84967 

50 84967 

70 84967 

75 84967 

150 84967 

170 84967 

503 84967 

504 84967 

12  CFR 

563 84985 

1204  (2  documents) 84987, 

84998 
Proposed  Rules: 

Ctl.  VII 85052 

5 85042 

8 85045 

545 85048 

1204  (3  documents) 85056- 

85059 

13  CFR 

Proposed  Rules: 

115 85059 

14  CFR 

298 84989 

323 84990 

Proposed  Pjles: 

241 85064 

296 85075 

297 85075 

302 86076 

16  CFR 
Proposed  Rules: 

444 65076 

17  CFR 

249 84992 

19  CFR 

162 84993 

353 E4994 

20  CFR 

903 &-5994 

26  CFR 

Proposed  Rules, 

1 85077 

32  CFR 

62a '. 8-1995 

354 84996 

34  CFR 

776 85422 


Proposed  Rules: 

104 

85082 

300 

.  .  85082 

36  CFR 

50         

. . . 84997 

40  CFR 

35 

...84998 

52  (5  documents) 

56 

...84999- 

85007 

85400 

57 

85009 

60  (2  documents) 

123 

85016, 

85410 
85016 

180 

85021 

230 

85336 

282 

85022 

263     

85022 

Proposed  Rules: 

Ctl.  1 

85084 

57  

85084 

60  (2  documents) 

81 

123 

85085, 

85099 

85100 

«5101 

180  (5  documents).... 

230 

43  CFR 

14       

....85101- 

85105 

85360 

85376 

Public  Land  Orders: 

5790      

85023 

5792 

85023 

5793 

85023 

5794 

85024 

5795 

85024 

Proposed  Rules: 

14 

85106 

44  CFR 

64       .... 

85024 

Proposed  Rules: 

67  (8  documents) 

....85106- 

45  CFR 
Proposed  Rules: 

1355 

85110 
85124 

1356 

85124 

1357 

...  651.24 

47  CFR 

0  (2  documents) 

Proposed  Rules: 

Ch  1  (2  documents)  . 

49  CFR 

1300 

.   .85027, 
85023 

6':.'2'.'. 
65^26 

,,..  86C29 

Proposed  Rules: 

1039 

ef.133 

1090 

,  .,,  85K.3 

1300 , 

50  CFR 

26 

65133 

85030 

351 

85031 

0 


Rules  and  Regulations 


Federal   Register 

Vol.  45.  No.  249 


Wednesday,  December  24,  19&iJ 


o 


•84954    Federal  Register  /  Vol.  45.  No.  249^  Wednesday,  December  24.  1980  /  Rules  and  Regulations 


select  one  court  to  detennine  where  the 
agency  record  shall  be  filed. 

This  recommendation  was  adopted  at 
the  Twenty-Second  Plenary  Session  of 
the  Conference  pursuant  to  the 
Administrative  Conference  Act.  5  U.S.C. 


be  filed  by  the  agency  in  the  court  in 
which  the  first  petition  was  filed,  and 
that  court  then  has  jurisdiction  of  the 
review  proceeding  to  the  exclusion  of 
others  This  provision  has  become  less 
and  less  useful  as  the  choice  of  forum 


remain  in  effect  for  no  more  than  15  days, 
unless  extended  by  the  cliosen  court  or  a 
transferee  court,  nnd  subject  to  revocation  or 
modification  by  the  chosen  court  or  a 
transferee  court;  and  that,  if  the  court  in 
which  the  record  is  filed  determines  that  it 


la^L-c   iiiricrt./.firtn  t\r 


Tiio  ic   )mi-irnnorI\f  Iniit 
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Ttiis   section   ot  the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general  applicabih'.y  and  legal  effect,  most 
•of  which   are   keyed   to  and   codified   in 
the  Code   of   Federal   Regulations,  which  is 
published   ur>der   50   titles   pursuant   to   44 
U.S.C.    1510. 

The   Coc!e   ot   Federal   Regulations   is   sold 
tiy  the   Superintendent   ot   Documents. 
Prices   of   ne'M   books   ?re   listed   in   the 
first   FEDERAL    RFG'S'ER   issue   of  each     . 
mori'h. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  302 

CorTimlttees  cf  the  Administrative 
Conference;  Amendment  of  Bylaws 


agency:  .'■Xdminisl; 
theUruied  St.^les. 
ACTIOE^:  ^ulal  lu!.;. 


!ti\(;  Conference  of 


SUMK^ARVi  The  Con.f'.'riinre  amends  a 

portion  of  its  hyl.iv.s  to  revise  the  list  of 

stan<!ins  ccmmitte's  of  the  Conference. 

DATES:  Atiopted  .md  effective  December 

11,  1980. 

FOR  FURTHER  tNF0RMATI0r4  CONTACT: 

Richrtid  K.  BfTg,  pAi'Lutixe  Secretary  of 

the  Aii'iiii'.'strativo  Conference,  2120  L 

Street.  \\V..  WHs!-.in,v.;ton.  D.C.  20037 

(202/2,i4-70(i5], 

SUPPLEMENTARY  INFORMATION:  The 


Admir.i 


Corifere.'K.c  of  the  United 


States  W:;s  (..siaiilishcrl  iiy  the 
Adm:ris!rativ.-  Coiifi-icnce  .^ct,  5  U.S.C. 
571-57ii.  The  Conf^-ronce  studies  the 
effii.-;  ncj .  Ht)eqi.':jcy  and  fairness  of  the 
adminisir.itive  procodures  u.^^ed  by 
federal  agoncics  in  cjrrying  out 
adminisfraiive  pio,u:,ims,  and  makes 
recon:n-,endations  ior  improvement  to 
the  aop:"!cies,  coliec  t'xely  or 
individ'.iliy.  and  lo  the  President, 
Congr'-ss.  ;!nd  {hi-  judicial  Conference  of 
the  Un'!c?d  States. 

The  Aqt  cmpoucrs  'he  Assembly  of 
the  Conference  to  .u.'opt  bylaws  and 
regulations  for  canymg  out  the  functions 
of  the  Conference,  including  the  creation 
of  such  committees  as  it  considers 
necessary  for  (he  conduct  of  studies  and 
the  develop.mcnt  of  proposed 
recommend. Mions.  A\  its  Twenty-Second 
Plenary  Session,  the  Assem.bly  adopted 
an  amendment  to  Section  3  of  the 
Conference  bylaws  to  revise  the 
structure  of  its  nine  standing 
commiMecs.  This  amendment 


establishes  a  new  Committee  on 
Interagency  Coordination  to  replace  the 
former  Committee  on  Compliance  and 
Enforcement  Proceedings:  estabHsht^s  a 
new  Committee  on  Regulation  of 
Business  by  merg'ng  the  former 
Ratemaking  and  Economic  Regulation 
Committee  and  the  Licenses  and 
Authorizations  Ci.Tirnitlee  into  a  single 
eniity:  an;i  spits  the  former  Cpmmitfee 
on  Rulemaking  and  Public  Information 
into  two  'Ti'.ities,  a  Committj^;  im 
RulemakiriH.  'ind  n  separate  Comniittee' 
on  P.ibjic  .^„cess  and  Inforn^.'-iion. 
Under  othpr  pro\i5i.'^ns /of  Srjclion  3. 
Vi^hich  rL."-~.a'n  unchan^d,  'lie 
commiiitces'  titles  domot  act  as 
jurisdictional  I;mi*'.tions,  and  the 
Chair-'Tian  of  the  Conference  retains 
aiithorily  to  r-define  committee 
responsibihtins  and  to  make  project, 
assignments  at  !ip  or  she  sees  fit.  The 
purp(:se  of  ih's  amendment  is  to  provide 
a  sharpe'  !l.-Clis  and  more  consistent 
theme  lor  each  i-ommitlee's  work,  thus 
improving  ihe  qa.shty  of  commiCee 
dcliberalion  aad  stimulating  the  interest 
and  participation  i.f  the  members. 

According!;.',  thi:  first  sentence  of 
Section  3  of  the  Bylaws  of  the 
Adm.inistrafive  Conference  (1  CKR  ;t02.3) 
is  amended  to  re;?'l  as  foIlo\-.  s: 

§  302.3    Committees. 

The  Conference  sh.ili  have  the 
foliGVving  st.inding  (,ommittet>s: 

1.  Committee  on  Agency  Deris. on.d 
Processt's; 

2.  Committee  on  .'\gency  Organiz.iiion 
and  Personnrl: 

3.  Committee  on  Crants  Benefits,  and 
Contracts: 

4.  Comn'.;iree  nr.  lnfoiiii,i!  Action; 

5.  Coniiri'tSP  on  InJfr.igfufy 
Coordir.aiion; 

6.  Com.n'!l;i-"c  on  Judicial  Rc'view: 

7.  Comn',i;:ee  on  Public  Access  and 
Infornration: 

8.  Com.mit'ce  en  Regulation  of 
Business:  and 

9.  Com.mittee  c;:  Rulemaking. 
Ddfed-  Di(.-:.;'o-r  ih,  T9m 

Richard  K.  Bj-g, 
E:<ecu!!\  e  ScrrcUiiy. 

ICR  Doc.  80-11X17.;  r.i.  .!  12-2:.-;«)  K  in  .iril 
BILLING  CODE  611&-at-l« 


1  CFR  Part  305 

^Recommendation  on  the 
Courthouse" 


'Race  to  the 


AGENCY:  Administrative  C»:'nfe;  i-mc  of 
the  United  States. 
ACTION:  Recomm-enda'ion. 

summary:  The  Conference  issu.s 
Reconmisndation  No,  80-5  to  eliminair 
or  simiplify  the  "racti  to  the  co;:rthn!!si^" 
in  appeals  from  agency  action. 

DATES:  This  recommendation  was 
adopted  December  11,  1980.  ii'.ic  iss.iiii 
December  18,  1980. 

FOR  FURTHER    NFORMATtON  CONTACT: 
James  V,  DeLong,  Research  Director  of 
the  Administrative  Conference,  2120  L 
Street,  .\VV,  Washington,  D.C.  20(1,3-. 
202-254-7020. 

SUPPLEMENTARY  INFORMATION: 
Recommendation  80-5  is  addressed  to  a 
problem  arising  under  section  2112(aj  of 
title  28,  U.S.  Code,  which  provides  ihal. 
v.hen  petitions  for  judicial  review  of  ihe 
sam.e  agency  order  are  filed  in  two  or 
more  courts  of  appeals,  the  court  in 
which  the  Hrst  petition  v^as  filed  has 
initial  jurisdiction  of  the  proceeding  io 
the  exclusion  of  any  o'her  court.  Where 
two  orniore  petitioners  for  revii;w  of  the 
saniSifigency  order  have  different  forum 
preferences  for  the  review  proceeding, 
the  result  is  frequentj\  a  costly  and 
unseemly  "race  to  the  courthouse" 
which  discredits  the  administrative  -md 
judicial  processes. 

The  recomniendation  calls  on 
Congress  to  am.end  section  2112(:i)  to 
provide  that,  if  petitions  to  review  ihc 
sa.me  agency  order  are  filed  in  two  or 
more  courts  of  appeals  within  ten  da\  s 
after  issuance  of  the  o;der.  the  choice  of 
vvhich  court  to  lake  initial  jurisdiction  of 
the  proceeding  should  be  made  by 
random  selection  from  among  the 
circuits  where  petitions  have  been  fik'd 
This  initial  assignment  would  still  be 
subject  to  the  provision  in  section 
2112(a)  for  transfer  of  the  proceedings  to 
another  court  foLthe  convenience  of  the 
parties  in  the  inte'esl  of  justice.  In  the 
absence  of  such  legislation,  the 
reconmirndation  calls  on  the  agencies  lo 
specify  in  advance  a  time  at  whi;:h  their 
ordns  are  deemed  to  be  issued  for 
purposes  of  judicial  review,  and  it  urges 
Ihe  Supreme  Court  to  provide  by  rule  foi 
a  random  selection  procedure,  in 
situations  where  petitions  are  filed 
simultaneouslyin  two  or  more  couils.  io 
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functions  from  the  Office  of 
Administrative  Services  to  the  Office  of 
Information  Systems  and  Services  of 
this  Office.  Another  technical  change  is 
also  included. 

FOR  FURTHER  INFORMATION  CONTACT: 


"Claims  Group,  Accounting  and 
Financial  Management  Division." 

§31.3    (Amended] 

2.  The  reference  to  "§  1.8"  in  §  31.3  is 
changed  to  "§  11. 8". 


require  timely  implementation  of  new 
group  life  insurance  plans.  The 
immediate  effective  date  makes  possible 
OPM"s  preparation  and  distribution  of 
forms  and  materials  necessary  to  make 
the  new  insurance  available  within  the 
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select  one  court  to  determine  where  the 
agency  record  shall  be  filed. 

This  recommendation  was  adopted  at 
the  Twenty-Second  Plenary  Session  of 
the  Conference  pursuant  to  the 
Administrative  Conference  Act,  5  U.S.C. 
571-576.  It  is  based  on  a  draft  prepared 
by  the  Conference's  Committee  on 
ludicial  Review,  which  was  published 
for  comment  on  Septemb<ri7»  ^960^(45 
FR  61636J.  The  final  recommend'ation   -, 
differs  from  the  draft  principally  in  the,, 
omission  of  the  last  paragraphs  of  Part 
A  and  Part  B,  which  were  thought  to  be 
unnecessarily  detailed.  In  addition,  the 
second  paragraph  of  Part  A  was 
amended  to  call  for  a  15-day  limit  on 
any  judicial  stay  entered  in  thfi  period 
before  a  specific  court  was  chosen  to 
control  further  proceedings,  and  a 
number  of  other  minor  changes  of  . 
language  were  made.  All  comments 
received  and  the  transcript  of  the 
discussion  of  this  recommendation  at 
the  Plenary  Session  are  available  for 
public  inspection  at  the  Conference's 
office  at  Suite  500.  2120  L  Street.  NW. 
Washington,  D.C. 

I.  The  table  of  contents  to  1  CFR  Part 
305  is  amended  by  adding  the  following 
new  section;  ' 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNDfTED  States 


305. BO-.*!  Eliminalifig  or  Simplifying!  the 

Race  to  the  Courthouse"  in  Appeals  from 

Apencj- Action  {Recomraendation  No,  80-5) 

2  Section  305  80-5  is  added  to  Part 
305.  as  follows: 

§  305.60-5    EHminaling  Or  Simplifying  the 
"Race  to  the  Courthouse"  In  Appeals  From 
Agency  Action  (Recommendation  No.  60- 
•5). 

(a)  Many  agency  actions  subject  to 
direct  review  in  the  courts  of  appeals 
involve  more  than  one  private  party  that 
may  legitimately  consider  itself 
aggrieved  by  the  agency  action.  In  most 
such  cases,  a  single  court  of  appeals  is 
not  specified  by  statute  as  the  reviewing^- 
court,  and  venue  may  lie  in  more  than 
one  such  court.  Many  lawyers  believe 
that  one  court  of  appeals  is  likely  to  be 
more  receptive  than*another  to  their 
r.lients'  arguments  in  an  agency  review 
proceeding.  The  choice  of  the  reviewing 
court  has  therefore  assumed  large 
importance  in  the  review  of  some 
actions  of  some  agencies. 

(b)  A  statute.  28  U.S.C.  2112(a). 
provides  that,  when  petitions  for 
appellate  review  of  the  same  order  are 
filed  in  two  or  more  courts  of  appeals, 
thf  rof  nrd  of  the  agency  proceeding  is  to 


be  filed  by  the  agency  in  the  court  in 
which  the  first  petition  was  filed,  and 
that  court  then  has  jurisdiction  of  the 
review  proceeding  to  the  exclusion  of 
others.  This  provision  has  become  less 
and  less  useful  as  the  choice  of  forum 
has  become  more  significant  in  lawyers' 
minds  anJ  races  to  the  courthouse  have 
proliferated  and  methods  of  conducting 
the  races  have  become  more  refined. 
Races  are  now  sometimes  decided  by 
seconds  or  fractions  of  seconds,  if  they 
can  fairly  be  said  to  have  been  decided 
at  all.  (There  is  no  single  finish  line  to 
cross  ur  tape  to  break,  time  stamping 
machines  in  clerks'  offices  are  not 
synchronized.)  Moreover,  races  will  be 
even  harder  to  judge  as  agencies  adopt 
regulations  designed  to  make  the  races 
fairer  and  mo.-e  civilized,  specifying  the 
date  and  time  at  which  agency  orders 
are  def;med  to  have  besn  issued. 

(c)  The  spectacle  of  the  race  to  the 
courthouse  is  an  unedifj'ing  one  that 
tends  to  discredit  the  administrative  and 
judicial  processes  and  subject  them  to 
warranted  ridicule.  It  w;l!  require 
Congressional  ac!io.T  to  bring  the  final 
curtain  down  on  the  spectacle.  Our  first 
and  principal  reco.n-.raendation  is 
addressed  to  Congress.  It  calls  for 
simple  random  selection  of  the 
reviewing  court  when  a  race  ends  in  a 
dead  heat  or  near  dead  heal.  Pending 
Congressional  action,  there  are  actions 
that  the  agencies  and  thf  courts 
themselves  can  take  to  araeliorate  the 
present  sorry  situation,  and  we  also 
make  recommendatior.s  addressed  to 
the  agencies  and  to  the  ludiciary  for 
such  interim  actions. 

Purl  A.  Recommendatioa  to  Cong'^ess 

1.  Congrt'ss  should  dr^end  26  U  S  C. 
S  2112(,i)  to  provide  iha'.  if  ?el:itio.".3  to 
review  ttie  same  agency  order  have  been 
filed  in  iwo  or  more  courts  of  afpea's  wittiin 
ten  days  after  (he  order  <aes  issued,  the 
agency  is  to  notify  dn  dpp-op-icite  official 
body,  such  as  the  .\dm;.i'.5'.ra::ve  Office  of 
the  United  States  Courts,  of  fhat  fact;  that  the 
appropriate  official  !.>ody.  on  the  elt-ve.'ith  day 
after  the  issurmce  of  the  order,  is  to  choo.-r 
from  rimong  the  circuits  in  which  peUiions 
have  been  filvd  .i."(;ou!uig  to  a  sche.'.r.e  of 
randi/in  selection  and  not.fy  the  age.icy  of 
that  choice:  and  that  the  asency  is  then  to  file 
the  record  of  the  proceeding  :n  the  court  so 
chosen,  which  will  take  jurisdiction  and 
conduct  the  review  proceeding,  subject  to  the 
existing  pcvver.  which  would  not  be  changed, 
to  tr.ini-fcr  the  case  to  any  other  court  of 
appeals  fm  the  convenience  of  the  parties  in 
the  interest  of  justice. 

2.  The  amended  Section  2lt2[a)  should 
prov  ide  further  that  a  court  of  appeals  in 
which  a  petition  for  revitw  h-a.3  been  filed 
that  has  jurisdiction  to  eii:ertatn  the  petition 
may.  in  a  case  of  pressing  need,  issae  a  stay 
of  the  agency  order  during  the  period  in 
which  no  court  has  beer,  chosen  to  take 
jurisdiction  of  the  proceeding,  the  stay  to 


remain  in  effect  for  no  more  than  15  days, 
unless  extended  by  the  chosen  court  or  a 
transferee  court  and  subject  to  revocation  or 
modification  by  the  chosen  court  or  a 
transferee  court;  and  that,  if  the  court  in 
which  the  record  is  filed  determines  that  it 
lacks  jurisdiction  Or  venufe  is  improperly  laid 
but  that  jurisdiction  and  venue  may  be  proper 
in  another  circuit,  the  court  is  to  notify  the 
official  body  administering  the  system  of 
random  selection  of  that  fact,  and  that  body 
then  will  choose  from  among  the  remaining 
courts  in  which  petitions  have  been  filed 
according  to  the  same  scheme  of  random 
slection. 

Part  B.  Recommendation  To  the  Agencies 

In  the  absence  of  legislation,  those 
agencies  whose  actions  have  resulted  or  are 
likely  to  result  in  races  to  the  courthouse 
should  specify  in  advance  a  time  at  which 
their  orders  are  to  be  dpemed  issued  or  their 
actions  are  otherwise  ripe  for  judicial-review. 
Such  agencies  should  do  this  by  generic 
regulation  if  possible  and,  if  that  is  not 
possible,  by  specifying  times  of  issuance  ot 
ripeness  case  by  case. 

Part  C.  Recommendation  To  the  Judiciary. 

In  the  absence  of  further  legislation  the 
Supreme  Court  should  promulgate  a  rule 
under  which,  if  petitions  to  review  the  same 
agency  order  are  filed  in  two  or  more  courts 
of  appeals  simultaneously  (for  example, 
within  one  minute  of  one  another),  the 
Administrative  Office  of  the  United  States 
Courts  is  to  be  informed  of  that  fact,  and  the 
Administrative  Office  is  then  to  choose  one 
court,  according  to  a  scheme  of  random 
selection,  from  among  the  circuits  in  which 
such  simultaneous  petitions  are  pending, 
which  court  shall  then  determine  wl:ere  thi- 
record  is  to  be  filed  pursuant  to  28  U  S  C 
§  2112(a). 

Dated:  December  Ifl.  1980 
Richard  K.  Berg, 
Executive  Secrelan  ■ 

(FK  llo(.  80-40114  Filed  lC-2:i-«)  ii.45  ,,m) 
BILLING  CODE  6 110-01 -M 


GENERAL  ACCOUNTING  OFFICE 
4  CFR  Parts  31.  33,  34  and  82 

Claims  and  Records;  Reorganization 
and  Technical  Amendments 

AGENCY:  General  Accounting  OtHce. 
action:  Final  rule. 


summary:  This  rule  amends  Parts  31,  33 
and  34  of  Title  4.  Code  of  Federal 
Regulations  as  amended  by  FR  Doc.  80- 
10249,  appearing  on  page  228'~3  of  the 
issue  for  April  4, 1980;  and  also  amends 
Parts  31  and  82  of  Title  4,  Code  of 
Federal  Regulations.  These  amendments 
were  made  necessary  because  of 
reorganizations  within  this  Office  that 
redesignated  the  former  "Financial  and 
General  Management  Studies  Division" 
the  "Accounting  and  Financial 
Management  Division"  and  vvhicii 
transferred  certain  records  management 
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first  day  of  the  first  pB/  perfi 
beginning  on  or  after  Wpril  1,  ^981.  The 
biweekly  rate  for  basit  insurance  for 
employees  is  reducedfrom  25.5  cents  to 
24  cents  per  $1,000  of  the  employee's 
basic  insurance  amoi/nt.  The  biweekly 


multiplying,  the  pay  is  rounded  to  the 
next  higher  multiple  of  $1,000.  (When  the 
annual  pay  is  an  exact  multiple  of 
$1,000,  the  exact  rate  is  used.) 
Additional  option.-^.l  insurance  coverage 
may  not  exceed  5  timerthe  annual  rate 


death  of  a  spouse  and  $2,500  upon  the 
death  of  a  child.  The  benefit  is  paid  to 
the  employee,  unless  the  employee  dies 
before  the  payment  can  be  made,  in 
which  case  the  benefit  is  paid  to  the 
employee's  beneficiary  for  basic 


_.   >,  r..  .t  .1 W1  n    fr^Ti  r\<-»«5i  tJrtno    qI 


i-nciiranr-o 
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functions  from  the  Office  of 
Administrative  Services  to  the  Office  of 
Information  Systems  and  Services  of 
this  Office.  Another  technical  change  is 
also  included. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  T.  Cambosos,  Attorney- 
Advisor,  Office  of  General  Counsel, 
United  States  General  Accounting 
Office.  441  G  Street.  NW.,  Washington, 
D.C  20548,  (202)  275-5544. 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 
80-10249.  appearing  on  page  22873  of  the 
issue  for  April  3, 1970,  amended  Parts 
31.  33,  and  34  of  Title  3,  Code  of  Federal 
Regulations,  to  change  the  reference  to 
"Claims  Division"  appearing  in  these 
parts  to  "Claims  Group,  Financial  and 
General  Management  Studies  Division." 
Subsequently,  the  "Financial  and 
General  Management  Studies  Division" 
was  redesignated  the  "'Accounting  and 
Financial  Management  Division"  of  this 
Office. 

Additionally,  in  FR  Doc.  80-31931,  the 
amendment  numbered  3  appearing  on 
page  68374  of  the  issue  for  October  15, 
1980,  redesignated  "Part  1 "  to  be  "Part 
11"  of  Title  4,  Code  of  Federal 
Regulations.  Consequently,  the 
reference  to  "§  1.8"  appearing  in  §  31.3 
of  Title  4,  Code  of  Federal  Regulations 
must  be  changed  to  "§  11.8  '  to  conform 
with  the  prior  amendment. 

Finally,  the  reference  to  "Office  of 
Administrative  Services"  appearing  in 
§  82.1(aJ  of  Title  4.  Code  of  Federal 
Regulations  is  changed  to  "Office  of 
Information  Systems  and  Services."  This 
change  was  made  necessary  because 
the  record  management  functions 
formerly  performed  by  the  Office  of 
Administrative  Services  were 
transferred  to  the  Office  of  Information 
Systems  and  Services  of  this  Office. 
Accordingly,  Title  4.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  31— CLAIMS  AGAINST  THE 
UNITED  STATES.  GENERAL 
PROCEDURES 

PART  33— DECEASED  CIVILIAN 
OFFICERS  AND  EMPLOYEES: 
PROCEDURES  FOR  SETTLEMENT  OF 
ACCOUNTS 

PART  34— DECEASED  MEMBERS  OF 
THE  ARMED  FORCES  AND  NATIONAL 
GUARD:  PROCEDURES  FOR 
SETTLEMENT  OF  ACCOUNTS 

1.  The  reference  to  "Claims  Group. 
Financial  And  General  Management 
Studies  Division"  appearing  inParls  31. 
33.  and  34  as  amended  by  FR  Doc.  80- 
10249.  appeafitig  on  page  22873  of  the 
issue  for  April  4. 1980;  is  changed  to 


"Claims  Group.  Accounting  and 
Financial  Management  Division." 

§  31.3    (Amended] 

2.  The  reference  to  "§  1.8"  in  §  31.3  is 
changed  to  "§  11.8". 

PART  82— FURNISHING  RECORDS  OF 
GENERAL  ACCOUNTING  OFFICE  IN 
JUDICIAL  PROCEEDINGS 

§  82.1    [Amended] 

3.  The  reference  to  "Office  of 
Administrative  Services"  in  §  82.1(a)  is 
changed  to  "Office  of  Information 
Systems  and  Services '. 

Miltnn  J.  Socolar, 

Acting  Cowptroller  General  of  the  United 

Slates.  » 

|FR  Doc.  80-101193  Filed  12-::^-  iO  n  4.S  .im| 
BILUMG  CODE  1610-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870,  871,  872,  and  873 

Basic  Life  Insurance,  Standard 
Optional  Life  Insurance,  Additional 
Optional  Life  Insurance,  and  Family 
Optional  Life  Insurance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations,  with 

comments  invited  for  consideration  in 

final  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  governing  the  second  phase 
of  implementation  of  the  Federal 
Employees'  Group  Life  Insurance  Act  of 
1980  (FEGLl).  approved  October  10. 
1980.  v.hich  has  changed  the  FEGLI 
program  from  a  two-part  to  a  four-part 
package  consisting  of  basic  insurance 
and  three  optional  plans. 
DATES: 

Effective  date;  The  interim  regulations 
are  effective  on  December  24,  1980, 
unless  o'herwise  specified 

Comment  date:  Comments  must  be 
received  by  February  23,  1981.  , 

ADDRESS:  Ser.d  written  com.ments  to  Mr. 
Craig  B.  Pettibone.  Director,  Office  of 
Pay  and  Benefits  Policy,  Compensation 
Group.  Office  of  Personnel  Management. 
P.O.  Box  57.  Washington,  D.C.  2004*. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Landers  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  553(d)(3)  of  title  5.  United 
States  Code,  the  Director  finds  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days,  in  order  to 
give  im.mediale  and  timely  effect  to 
provisions  of  Pub.  L.  96-^27  which 


require  timely  implementation  of  new- 
group  life  insurance  plans.  The 
immediate  effective  date  makes  possible 
OPM's  preparation  and  distribution  of 
forms  and  materials  necessary  to  make 
the  new  insurance  available  within  the 
statutory  time  limit. 

Introduction 

The  FEGLl  program  has  been 
amended  by  Pub.  L  96-427.  the  Federal 
Employees'  Group  Life  Insurance  Act  of 
1980.  approved  October  10. 1980.  The 
Act  makes  four  major  changes  in  the 
FEGLI  program  by  (1)  increasing  basic 
FEGLI  protection  (beginning  in  October 
1981)  for  em.ployees  under  age  45  with 
no  corresponding  increase  in 
withholdings.  (2)  requiring  employees 
who  retire  or  become  entitled  to  receive 
workers'  compensation  after  1989  to 
continue  paying  premiums  for 
unreduced  basic  insurance  coverage  to 
age  65.  (3)  permitting  retiring  employees 
to  choose  either  the  current  post- 
retirement  basic  life  insurance 
protection,  which  ultimately  declines  to 
25  percent  of  the  face  value,  or  post- 
retirement  coverage  »hat,  for  an 
additional  contribution,  reduces  at  a 
lesser  rate  or  not  at  all,  and  (4)  adding  to 
the  existing  $10,000  optional  insurance 
two  new  opjional  insurance  plans 
affording  additional  life  insurance  on 
employees  in  multiples  of  one  to  five 
times  annual  pay,  as  well  as  life 
insurance  on  family  members. 

The  Act  allows  OPM  from  60  to  180 
days  in  which  to  implement  the 
ir^reased  post-retirement  basic 
insurance  coverage  and  to  make 
available  the  two  new  optional  plans. 
OPM  implemented  the  offering  of 
increased  post-age  65  basic  life 
insurance  at  the  ear!iesK<iate  permitted 
under  the  law.  December  9. 1980  (see  45 
FR  80472.  December  5. 1980).  The 
present  interim  regulations  govern  the 
two  new  optional  plans,  estaljlish 
premium  rales  for  coverage  under  them, 
and  reduce  the  rates  under  the  existing 
basic  insurance  ar.d  standard  optional 
insurance  effective  on  the  first  day  of 
the  first  pay  period  beginning  on  or  after 
April  1. 1981. 

All  employees  will  be  given  the 
opportunity  to  enroll  for  basic  and" 
optional  coverages  during  an  open 
enrollment  period  from  March  1  through 
31. 1981.  Elections  will  be  effective  on  or 
after  April  1,1981. 

New  Rates  for  Basic  Insurance  and 
Standard  Optional  Insurance 

The  Office  of  Personnel  Management 
has  re-evaluated  the  premium  rales  for 
basic  insurance  and  standard  optional 
insurance  on  the  basis  of  experience. 
The  new  rates  will  be  effecti\e  on  the 
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program.  The  regulations  provide  that 
all  waivers  and  declinations  of  existing 
basic  and  optional  insurance  filed 
before  March  1981  are  automatically 
canceled. 
All  non-excluded  employees  will  be 


1981.  A  waiver  of  all  coverage  is 
effective  at  the  end  of  the  pay  period  in 
which  it  is  received  in  the  employing 
office. 

Continuation  of  Insurance  During 
Retirement  or  Receipt  Workers' 


cost  of  the  coverage  are  taken  from 
salary.  Following  reemployment  which 
is  qualifying  for  a  supplemental  annuity, 
the  individual  may  continue  the 
reemployment-acquired  insurance.  If  the 
reemployment  period  does  not  continue 
lone  enoueh  for  a  suoolemental  annuity 
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first  day  of  the  first .       . 
beginning  on  or  after  Wpril  1.^981.  The 
biweekly  rate  for  basic  insurance  for 
employees  is  reducedfrom  25.5  cents  to 
24  cents  per  $1,000  of  the  employee's 
basic  insurance  amoi/nt.  The  biweekly 
rates  for  the  $10,000  ^[standard  optional 
insurance  will  be: 


Age 


Curreni 
rate 


New 
rate 


$0  60 

$0  60 

100 

080 

1  70 

1  to 

2  40 

220 

350 

320 

750 

750 

900 

900 

Additional  Optional  Insurance 

Pub.  L.  96-427  authorizes  OPM  to 
purchase  a  group  life  insurance  pohcy, 
without  competitive  bidding,  which  will 
make  available  to  each  employee  who  is 
insured  for  basic  insurance  additional 
optional  life  insurance.  This  coverage  is 
referred  to  in  the  regulations  as 
"additional  optional  insurance." 
Employees  pay  the  full  cost  of  coverage. 
There  is  no  Government  contribution. 

The  biweekly  cost  per  $1,000  of  the 
additional  optional  insurance  is: 


t' 

Age 

Rate 

_ $  05 

35-39  

40-44  

•••••- 

.07 

12 

45-49 

_. 20 

50-54     

.. 30 

60 

60  or  over 

95 

Employees  must  affirmatively  elect 
the  additional  optional  insurance  in 
order  to  obtain  the  coverage.  Al! 
employees  who  are  serving  in  position.s 
which  are  not  excluded  from  FEGLI 
coverage  must  either  elect  or  decline  the 
additional  optional  insurance  during  an 
open  enrollment  period  to  be  held 
Governmentrwide  from  March  1  through 
M,  1981.  Only  those  employees  who 
enroll  for  basic  insurance  are  allowed  tt; 
•  elect  additional  optional  insurance.  An 
employee  who  fails  to  elect  this 
coverage  during  that  period  will  not  be 
allowed  to  enroll  at  a  later  date  unless 
he/she  meets  the  requirements 
discussed  below,  or  the  employing 
agency  determines  within  6  months  that 
the  employee  was  not  able  to  elect  the 
coverage  due  to  reasons  beyond  his/her 
control. 

The  additional  optional  insurance  is 
offered  in  multiples  of  1,  2,  3,  4,  or  5 
times  the  annual  rate  of  basic  pay 
payable  to  the  employee.  Before 


multiplying,  the  pay  is  rounded  to  the 
next  higher  multiple  of  $1,000.  (When  the 
annual  pay  is  an  exact  multiple  of 
$1,000,  the  exact  rate  is  used.) 
Additional  optional  insurance  coverage 
may  not  exceed  5  tfffleff the  annual  rate 
of  ba.sii.;  pay  payable  for  positions  at 
level  11  of  the  Executive  Schedule  under 
5  L'.S.C.  5313,  rounded  to  the  next  higher 
$1,000.  Covered  persons  may  elect  to 
reduce  or  stop  additional  optional 
insurance  coverage  at  any  time,  though 
the  opportunity  to  re-elect  or  increase 
multMglis  strictly  limited  by  the 
regulations. 

After  March  31,  1981,  an  employee 
who  does  not  have  additional  optional 
insurance  will  be  allowed  to  elect  it  if 
he/she  is  enrolled  (or  enrolls)  for  basic 
insurdnce  and  (1)  he/she  is  under  age 
50,  (2)  at  least  1  year  has  elapsed  since 
the  date  of  the  declination,  and  (3)  he/ 
she  submits  satisfactory  medical 
evidence  of  insurabihty.  An  employee 
who  satisfies  all  three  requirements  will 
be  allowed  to  elect  the  additional 
optional  insurance  or  to  increase  the 
number  of  multiples  of  this  coverage. 
Also,  an  employee  under  age  36  may 
elect  additional  optional  insurance 
without  showing  medical  insurability  if 
he/she  has  basic  insurance  and  elects 
the  coverage  in  timely  fashion  (usually 
within  60  days  after  the  event  permitting 
the  election)  following  the  birth, 
adoption  or  other  acquisition  of  a  child, 
as  defined  by  the  regulations.  These 
interim  regulations  will  also  permit  an 
employee  under  age  50  who  has  in  force 
at  least  1  multiple  of  pay  under  the 
additional  optional  insurance  plan  to 
increase  the  number  of  multiples 
without  showing  medical  insurability 
upon  the  employee's  marriage  or 
acquisition  of  a  child.  The  employee 
must  elect  the  increase  in  timely  fashion 
(usually  within  60  days  after  the  event 
permitting  the  increase).  The  regulations 
limit  the  number  of  multiples  acquired 
on  the  basis  of  the  occurrence  of  an 
event  to  the  number  of  family  members 
(spouse  and/or  children)  acquired  with 
the  event,  e.g..  1  new  multiple  for  a 
single  bii  Ih  2  ne,w  multiples  upon  birth 
of  twins. 

Family  Optional  Insurance 

Pub  L.  96-427  aiithorizes  OPM  to 
purchase  a  grcKip  life  insurance  policy, 
without  competitive  bidding,  which  shall 
make  available  to  each  employee 
covcrrii  for  basic  insurance  an  amount 
of  optional  insurance  on  his/her  family 
mcmbiMS.  This  cover.ige  is  referred  to  in 
the  regulations  as  "family  optional 
insurance."  Employees  pay  the  full  cost 
of  coverage.  There  is  no  Government 
contribution.  The  amount  of  family 
option.il  insurance  is  S5,000  upon  the 


death  of  a  spouse  and  $2,500  upon  the 
death  of  a  child.  The  benefit  is  paid  to 
the  employee,  unless  the  employee  dies 
before  the  payment  can  be  made,  in 
which  case  the  benefit  is  paid  to  the 
employee's  beneficiary  for  basic 
insurance. 

The  biweekly  cost  of  the  family 
insurance  is: 


Age  Rate 

Under  35 - SO  50 

35-39 060 

40-44 „..„ 0.70 

45-49 - 0  90 

50-54 „ - '  30 

55-59 - 2.00 

60  or  over  „ 3  00 


Employees  must  affirmatively  elect 
the  family  optional  insurance  in  order  to 
obtain  coverage.  All  employees  who  are 
serving  in  positions  which  are  not 
excluded  from  FEGLI  coverage  must 
either  elect  or  decline  the  family 
optional  insurance  during  the  March 
1981  open  enrollment  period.  Only  those 
employees  who  enroll  for  basic 
insurance  are  allowed  to  elect  the  family 
optional  insurance.  An  employee  who 
fails  to  elect  this  coverage  during  March 
1981  will  be  allowed  to  enroll  at  a  later 
date  only  in  the  event  that  he/she 
marries,  or  upon  the  birth  or  adoption  of 
a  child,  or  other  acquisition  of  a  child,  as 
defined  in  the  regulations,  or  if  the 
employing  agency  determines  within  6 
months  that  the  employee  was  not  able 
to  elect  the  coverage  due  to  reasons 
beyond  his/her  control. 

Under  the  definition  of  a  family 
member  for  the  purposes  of  the  FEGLI 
law  "child"  means  an  unmarried 
dependent  child  who  is  under  the  age  of 
22.  or  who  is  22  years  of  age  or  older 
and  incapable  of  self-support  because  of 
a  mental  or  physical  disability  which 
existed  before  the  child  became  22  years 
of  age.  These  interim  regulations 
provide  the  criteria  to  be  used  in 
determining  the  question  of  dependency, 
and  in  determining  whether  a  ch'ld  is  to 
be  considered  incapable  of  self-support 
within  the  meaning  of  the  FJIGLI  law. 
These  regulations  are  similar  to  those  in 
effect  under  Civil  Service  Retirement 
and  Federal  Employees  Health  Benefits 
regulations  (see  45  FR  76087,  November 
18,  1980). 

Open  Enrollment  Period 

■Because  of  the  significant  changes  in 
the  FEGLI  program  brought  about  by 
Pub.  L.  96-427,  OPM  will  hold  an  open 
enrollment  period  during  the  monti;  ;f 
March  1981.  Employees  will  be  allowed 
to  elect  insurance  irrespective  of  age, 
health  or  fftist  participation  in  the 
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agency  must  follow  under  4  CFR 
Subchapter  G.  Chapter  I.  which 
implements  the  provisions  of  5  U.S.C. 
5584  allowing-agencies  to  waive 
colTfections  of  over-paid  salary  or 
allowances. 


n  !ei-»  m 


•jWi 


percent  after  age  65)  shall  have  withheld 
from  his/her  payments  basic  life 
insurance  withholdings  at  the  monthly 
rale  (for  amiuitants)  of  $0.52  for  each 
$1,000  of  the  BIA  or  at  the  weekly  rate 
(for  compensationers)  of  $0,120  for  each 
<5i  rmn  nf  thp  RIA. 


Subpart  B— Coverage 

§  871.202    Election  or  declination. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  shall,  on  the  form  entitled  Life 
Insurance  Election,  elect  or  decline 
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program.  The  regulations  provide  that 
all  waivers  and  declinations  of  existing 
basic  and  optional  insurance  filed 
before  March  1981  are  automatically 
canceled. 

All  non-excluded  employees  will  be 
required  to  complete  a  Life  Insurance 
Election  form  during  March  1981, 
whether  or  not  they  are  already 
participating  in  the  FEGLI  program. 
Employees  who  are  already  covered  for 
basic  insurance  will  continue  that 
coverage  unless  they  waive  it. 
Employees  who  are  already  covered  for 
standard  optional  insurance  ($10,000) 
will  lose  that  portion  of  their  coverage 
unless  they  affirmatively  re-elect  it 
during  March  1981.  In  the  event  that  an 
employee  does  not  complete  the  Life 
Insurance  Election  form  during  March 
1981.  employing  agencies  will  file  an 
election  of  basic  insurance  and  a 
declination  of  all  optional  coverages  on 
his/her  behalf  on  March  31. 1981. 
However,  if  within  6  months  an  agency 
determines  that  an  employee  was 
unable  to  complete  the  form  during 
March  for  reasons  beyond  his/her 
control,  the  employee  will  be  allowed  31 
days  from  the  date  of  the  agency's 
determination  in  which  to  complete  the 
form. 

Effective  Dates 

Open  enrollment  period  elections  will 
generally  become  effective  on  the  first 
day  on  or  after  April  1. 1981.  on  which 
an  employee  actually  enters  on  duty  in  a 
pay  status.  An  employee  who  is  on 
leave  and  an  employee  who  does  not 
actually  return  to  duty  at  his/her 
workplace  on  or  after  April  1,  1981.  does 
not  satisfy  this  requirement. 

New  hires  during  the  month  of  March 
1981  who  are  eligible  for  life  insurance 
will  be  immediately  covered  for  basic 
insurance  from  the  time  they  actually 
enter  oii  duty  in  pay  status,  unless  they 
file  a  waiver  of  coverage  before  the  end 
of  the  first  pay  period.  These  new  hires    ' 
will  have  the  standard  optional 
insurance  on  the  first  day  they  actually 
enter  on  duty  in  a  pay  status  on  or  after 
the  date  on  which  they  file  an  election  of 
that  coverage.  However,  additional 
optional  insurance  and  family  optional 
insurance  coverage,  if  elected  during 
March,  become  effective  on  the  first  day 
on  or  after  April  1,  on  which  the 
employee  actually  enters  on  duty  in  a 
pay  status. 

An  e.mpioyee  who  is  already  covered 
for  standard  optional  insurance  during 
March  1981  and  who  declines  that 
coverage  while  retaining  basic 
insurance  will  continue  to  be  insured  for 
both  basic  insurance  and  the  standard 
optional  insurance  through  the  end  of 
the  pay  period  which  includes  March  31, 


1981.  A  waiver  of  all  coverage  is 
effective  at  the  end  of  the  pay  period  in 
which  it  is  received  in  the  employing 
office. 

Continuation  of  Insurance  During 
Retirement  or  Receipt  Workers' 
Compensation 

An  employee  who  retires  on  an 
immediate  annuity,  or  who  becomes 
entitled  to  receive  workers' 
compensation  under  the  Federal 
Employees  Compensation  Act  because 
of  disease  or  injury  to  himself/herself  is 
entitled  to  continue  as  many  multiples  of 
additional  optional  insurance  as  have 
been  in  force  for  not  less  than:  (1)  the  5 
years  of  service  immediately  preceding 
the  date  of  retirement  or  entitlement  to 
compensation  or  (2)  the  full  period(s)  of 
service  during  which  the  insurance  was 
available  to  him/her.  The  same 
participation  requirement  for 
continuation  of  insurance  exists  under 
the  law  for  standard  optional  insurance 
and  family  optional  insurance.  The 
optional  coverages  may  continue  for  as 
long  as  the  individual  continues  to  be 
enrolled  for  basic  insurance  while  the 
individual  continues  to  receive  annuity 
or  workers'  compensation  and  is  held  by 
the  Department  of  Labor  to  be  unable  to 
return  to  duty.  Withholdings  for  the  full 
cost  of  the  optional  insurance  continue 
to  be  taken  from  the  annuity  or 
compensation  payments  until  the  month 
following  the  month  in  which  the 
individual  becomes  65  years  of  age  and 
is  retired  or  receiving  compensation. 

Beginning  with  the  second  calendar 
month  after  a  retiree  or  compensationer 
become  65  years  of  age  the  optional 
coverages  begin  to  reduce  by  2  percent  a 
month.  The  maximum  reduction  for  the 
standard  optional  insurance  is  75 
percent  of  the  face  value.  For  additional 
optional  insurance  and  fariily  optional 
insurance  this  reduction  con'inues  until 
the  insurance  stops  completely  after  50 
months.  Once  the  reductions  have 
begun,  there  are  no  withholdings  from 
annuity  or  compensation  for  the  optional 
coverages. 

Reemployed  Annuitants 

There  shall  be  no  change  in  the 
current  treatment  of  reemployed 
annuitants  with  respect  to  standard 
optional  insurance  coverage  during 
reemployment.  Relirere  who  are 
continuing  standard  optional  insurance 
during  retirement  and  who  are 
reemployed  in  non-excluded  positions 
will  have  the  staridard  optional 
insurance  coverage  as  employees  unless 
the  coverage  is  declined  or  waived,  and 
the  standard  optional  insurance  as  a 
retiree  is  suspended  during 
recmploymeirt  Withholdings  for  the  full 


cost  of  the  coverage  are  taken  from 
salary.  Following  reemployment  which 
is  qualifying  for  a  supplemental  annuity, 
the  individual  may  continue  the 
reemployment-acquired  insurance.  If  the 
reemployment  period  does  not  continue 
long*  enough  for  a  supplemental  annuity 
benefit  to  attach,  the  suspended 
insurance  may  be  reinstated  following 
separation  from  the  reemployment. 

These  interim  regulations  provide  for 
the  same  treatment  with  regard  to 
family  optional  insurance  of  reemployed 
annuitants.  However,  the  additional 
optional  insurance  of  reemployed 
annuitants  who  have  this  coverage  as 
retirees  will  not  be  automatically 
suspended  upon  reemployment.  A 
reemployed  annuitant  in  a  non-excluded 
position  will  have  the  opportunity  to 
elect  either  to  continue  additional 
optional  insurance  as  a  retiree  or  to 
have  that  coverage  suspended  and  have 
additional  optional  insurance  as  an 
employee  during  reemployment. 
Following  reemployment  which  is 
qualifying  for  a  supplemental  annuity, 
the  individual  may  then  continue  the 
additional  optional  insurance  acquired 
as  a  reemployed  annuitant  or  the 
suspended  additional  opti  nal  insurance 
may  be  reinstated  (if  any  remains  after 
the  post-age  65  reductions).  If 
reemployment  does  not  qualify  the 
person  for  a  supplemental  annuity,  any 
suspended  additional  optional  insurance 
which  remains  in  effect  may  be 
reinstated  following  separation  from 
reemployment. 

Waiver  of  Collection  of  Overpayment 

Pub  L.  96-427  amends  the  FEGLI  law 
to  allow  an  agency  which  has  failed  to 
withhold  the  proper  FEGLI  deductions 
from  an  individual's  salary,  annuity  or 
compensation  to  waive  the  collection  of 
the  corresponding  overpayments  of 
salary,  annuity  or  compensation  if.  in 
the  judgment  of  the  agency,  the 
mdividual  is  without  fault  and  recoveiy 
would  be  against  equity  and  good 
conscience.  However,  if  the  agency 
waives  the  collection  of  any  unpaid 
amount,  it  must  still  submit  to  OPM  the 
uncollected  FEGLI  withholdings  and 
contributions  for  deposit  to  the 
Employees'  Life  Insurance  Fund. 

Current  Civil  Service  Retirement 
regulations,  5  CFR  Pari  831.  provide 
standards  for  waiver  of  overpayments 
from  the  Civil  Service  Retirement  Fund. 
These  interim  regulations  provide  that 
waivers  of  collections  of  hfe  insurance 
deductions  will  be  goxerned  by  the 
same  standards,  in  oases  where  OPM 
fails  to  w  ithhold  proper  FEGU 
deductions  from  annuity.  Agency 
standards  for  waivers  of  overpayments 
from  salary  wiH  be  those  which  the 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24.  1980  /  Rules  .^nd  Regulations 


84959 


declination  an  employee  must 
affirmatively  elect  the  coverage  by  filing 
the  Life  Insurance  Election  form  with 
his/her  employing  office,  subject  to  the 
provisions  of  §  871,205. 

§  87 1 .205    Cancellation  of  declination. 


of  a  retired  employee.  OPM  may  waive 
the  collection  of  the  unpaid  insurance 
deductions  in  accordance  with  section 
8707(d)  of  title  5.  United  States  Code. 
OPM  shall  use  the  standards  for  waiver 
of  overpayments  found  under  Subpart  N 
of  Part  831  of  this  chapter  when 


OPM,  subject  to  a  31-day  extension  of 
coverage. 

*  *  ■  •  • 

(8)  In  Part  871,  §  871.601  and 
§  871.604(b)  are  revised  to  read  as 
follows: 
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agency  must  follow  under  4  CFR 
Subchapter  G,  Chapter  I,  which 
implements  the  provisions  of  5  U.S.C. 
5584  allowing- agencies  to  waive 
colTfections  of  over-paid  salary  or 
allowances. 

These  interim  regulations  also  make  a 
technical  amendment  to  5  CFR 
870.601(b)  (see  45  PR  80472,  December  5. 
1980)  needed  to  correct  a  reference  in 
that  paragraph  to  a  non-existent 
paragraph  (h).  The  reference  is  changed 
to  paragraph  (g)  of  the  same  section. 

At  the  time  0PM  publishes  final 
regulations,  uniform  nomenclature 
changes  and  editorial  revisions  will  be 
added  throughout  Parts  870  and  871. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  purposes  of 
E.0. 12044. 

Office  of  Personnel  Management. 
Beverly  M.  lones. 
Issuance  System  Manager. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  Parts  870  and 
871  of  Title  5,  Code  of  Federal 
Regulations,  and  adding  new  Parts  872 
and  873.  as  follows: 

PART  870— BASIC  LIFE  INSURANCE 

(1)  In  Part  870,  paragraphs  (a),  (b),  and 
(f)(1)  of  §  870.401  are  revised,  effective 
on  the  first  day  of  the  first  pay  period 
beginning  on  or  after  April  1. 1981.  to 
read  as  follows: 

Subpart  D— Withholdings  and 
Contributions 

§  870.401    Withholdings  and  contributions. 

(a)  During  any  period  in  any  part  of 
which  an  insured  employee  is  in  pay 
status,  $0.24  for  each  $1,000  of  the 
employee's  BIA  shall  be  withheld  from 

'•  the  biweekly  pay  of  the  employee.  The 
amount  withheld  from  the  pay  of  an 
employee  who  is  paid  on  other  than  a 
biweekly  basis  is  determined  at  a 
proportionate  rate,  adjusted  to  the 
nearest  cent. 

(b)  The  amount  withheld  from  the  pay 
of  an  insured  employee  whose  annual 
pay  is  "paid  during  a  period  shorter  than 
52  workweeks  is  the  sum  obtained  by 
converting  the  biweekly  rate  of  S0.24  for 
each  81,000  of  the  employee's  BIA  to  an 
annual  rate  and  prorating  the  annual 
rate  over  the  number  of  installments  of 
pay  regularly  paid  during  the  year. 

.        •        •        t        * 

(f)(1)  Except  as  provided  under 
paragraph  (g)  of  this  section,  an  insured 
person  who  elects  continued  basic  life 
insurance  coverage  during  receipt  of 
annuity  or  compensation  payments  as 
provided  under  §§  870.601(c)(2)  or 
870.701(c)(2J  (maximum  reduction  of  75 


percent  after  age  65)  shall  have  withheld 
from  his/her  payments  basic  life 
insurance  withholdings  at  the  monthly 
rate  (for  annuitants)  of  $0.52  for  each 
Sl.OOO  of  the  BIA  or  at  the  weekly  rate 
(for  compensationers]  of  $0,120  for  each 

81,000  of  the  BIA. 

.         •         •         • 

(2)  In  Part  870,  §  870.601(b)  is  revised 
to  read  as  follows: 

Subpart  F— Retired  ^ployees 

§  870.601    Eligibility  for  life  Insurance. 

•  *        •        •        ♦ 

(b)  An  employee  who  meets  the 
requirements  under  paragraphs  (a)  or  (g) 
of  this  section  for  continuation  or 
reinstatement  of  life  insurance  shall 
execute  a  written  election  on  a  form 
furnished  by  OPM  at  the  time 
entitlement  to  continuation  or 
reinstatement  of  the  insurance  arises.  To 
be  considered  valid,  the  election  form 
must  be  received  in  OPM  before  final 
adjudication  of  the  employee's 
application  for  annuity  or  supplemental 
annuity.  In  the  absence  of  a  valid 
election,  the  insured  shall  be  deemed  to 
have  filed  a  valid  election  under 
paragraph  (c)(2)  of  this  section. 

•  »         •         •         * 

(3)  The  heading  of  Part  871  is  revised, 
effective  April  1.  1981.  to  read  as 
follows: 

PART  871— STANDARD  OPTIONAL 
LIFE  INSURANCE 

(4)  In  Part  871.  §  871.101  is  revised, 
effective  April  1.  1981,  to  read  as 
follows. 

Subpart  A— Administration  and 
General  Provisions 

§  87 1 . 1 0 1     Actions  on  the  policy. 

Optional  life  and  accidental  death  and 
dismembern'.fnt  brnefits  (referred  to  in 
this  part  as  'standard  optional 
insurance")  shall  be  payable  in 
accordance  with  an  amendment  to  the 
policy  purchaspd  by  OPM  from  the 
Mutropolitdn  Life  Insurance  Co.,  1 
Madison  Avenae.  New  York,  NY  10010, 
under  section  8709  of  title  5,  United 
States  Code,  to  provide  group  insurance 
coverage  (referred  to  in  this  part  as 
"basic  insurance").  Actions  at  law  or  in 
equity  to  recover  on  the  policy,  in  which 
there  is  not  alleged  any  breach  of  any 
obligations  undertaken  by  the  United 
St.itcs  should  be  brought  against  the 
insurance  company. 

(5)  In  Part  871.  §  871.202  and 
?  871. 204(b)  are  revised,  and 
§§  871.204(d)  and  871.205(e)  are  added, 
effective  March  I,  1981,  to  read  as 
follows: 


Subpart  B— Coverage 

§  87 1 .202    Election  or  declination. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  shall,  on  the  form  entitled  Life 
Insurance  Election,  elect  or  decline 
standard  optional  insurance  within  31 
days  after  becoming  eligible,  unless 
during  earlier  employment  he/she  filed 
an  election  or  declination  which  remains 
in  effect. 

(b)  On  a  determination  by  an 
employing  office,  within  6  months  after 
a  person  becomes  eligible,  that  he/she 
was  unable,  for  cause  beyond  his/her 
control  to  elect  or  decline  the  standard   '' 
optional  insurance  within  the  prescribed 
time  limit,  the  employee  shall  elect  or 
decline  the  standard  opfional  insurance 
within  31  days  after  he/she  is  advised  of 
that  determination.  Standard  optional 
insurance  in  that  case  is  retroactive  to 
the  first  day  of  the  first  pay  period 
beginning  after  the  date  the  person 
became  eligible,  or  after  April  1, 1961, 
whichever  is  later,  and  the  person  shall 
pay  the  full  cost  of  the  insurance  from 
that  date  for  the  time  that  he/she  is  in  a 
pay  status  or  retired  and  under  age  65. 

(c)  A  person  who  does  not  file  a  Life 
Insurance  Election  form  with  his/her 
employing  office  does  not  have  standard 
optional  insurance. 

§  871.204    Declination. 

***** 

(b)  A  cancellation  of  standard 
optional  insurance  becomes  effective 
and  standard  optional  insurance  stops 
at  the  end  of  the  pay  period  in  which  the 
decUnation  or  waiver  is  received  in  the 
employing  office,  except  that  a 
decli.Tation  of  standard  optional 
insurance  (which  is  not  also  a  waiver  of 
basic  insurance)  which  is  filed  during 
the  period  from  March  1, 1981  through 
March  31, 1981,  becomes  effective  and 
standard  optional  insurance  stops  at  the 
end  of  the  pay  period  which  includes 
March  31. 1981. 

<         *         >         • 

(d)  For  the  purpose  of  having  standard 
optional  insurance  as  an  employee,  an 
election  of  insurance  under  this  part 
filed  on  or  before  February  28, 1981,  is 
deemed  to  have  been  canceled  effective 
at  the  end  of  the  pay  period  which 
includes  March  31. 1981.  unless  the 
employee  does  not  actually  enter  on 
duty  in  pay  status  during  the  first  pay 
period  which  begins  on  or  after  April  1, 
1981,  in  which  case  the  ehction  is 
deemed  to  have  been  canceled  on  the 
first  day  after  the  end  of  such  pay  period 
that  the  employee  actually  enters  on 
duty  in  pay  status.  In  order  to  retain  or 
obtain  standard  optional  insurance  as 
an  employee  after  the  date  of  s  ;i;h 
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is  insured  for  basic  insurance  and  for 
whom  an  uncanceled  declination  of 
additional  optional  insurance  is  not  in 
effect  is  eligible  to  elect  the  additional 
optional  insurance,  if  his/her  periodic 
pay,  after  all  other  deducfions,  is 


employee  is  the  office  that  administers 
his/her  retirement  sytem,  and.  for  an 
employee  or  former  employee  in  receipt 
of  compensation  for  work  injury  under 
subchapter  I  of  chapter  81  of  title  5. 
United  States  Code,  is  the  Department 


.r  T    nUn.l    r,     ^nr,Mrf^H 


-\f  orlrli  tir\r»a  I 
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declination  an  employee  must  of  a  retired  employee.  OPM  may  waive  OPM.  subject  to  a  31-day  eKtension  of 

affirmatively  elect  the  coverage  by  filing  the  collection  of  the  unpaid  insurance  coverage. 

the  Life  Insurance  Election  form  with  deductions  in  accordance  with  section  ..*... 

his/her  employing  office,  subject  to  the  8707(d)  of  title  5,  United  States  Code.  jgj  j^^  p^^.,  g-^  g  871.601  and 

provisions  of  §  871.205.  OPM  shall  use  the  standards  for  waiver  ^  871.604fb)  are  revised  to  read  as 

c .....  _»^    «        ..  ^.        «^     It    ••  of  overpayments  found  under  Subpart  N  fnllniv<;' 

§871.205    Cancellation  of  declination.  r_,    .^„f^    - ,,  .      ,      ,        ,„„     '^  louovvs. 

,        ^        ,        t        ,  of  Part  831  of  this  chapter  when 

„    ,       ,          .         J     J      X.       1  determining  whether  a  waiver  of  Subpart  F— Retired  Empioyees  and 

(e)  Declinations  of  standard  optional  j-^Up^-ij^,^  ^f  t^e  unpaid  deductions  may  Employees  Compensation 

insurance  filed  on  or  before  February  28,  ^e  granted,  and  shall  follow  the  ^  „,  ^„,     ^          .    ,. 

1961.  are  automatically  canceled  procedures  under  Subpart  M  of  Part  831  §  ^^^'^^^    '^"'°""'  *"  msurance. 

effective  on  the  first  day  an  employee  ^^  ^^^.^  ^^           ^^^^^        ,         ^^^  ^he  amount  of  standard  optional  Ufa 

whose  declinabon  is  so  canceled  standards  insurance  which  is  continued  during 

or'aSS  To'rand  tElndard"  (2)  H.  under  section  8707(d)  of  title  5,  receipt  of  annuity  or  compensaUon 

or  alter  April  i,  luoi,  ana  me  stanaara  i  '  ,  ct.,f„o  rr.A^  an  =.nor,r,,  w/aivpc  reduces  by  2  percent  a  month  effective  . 

optional  Insurance  is  effective  on  the  Ln.ted  States  Code  an  agency  wau  es  ^^^  ^_    >^^P     ^^  ^^^  ^^^^^^  ^^^^^^^^^^ 

date  of  cancellation  of  the  declination.-  the  co  lecfon  of  unpaid  '"surance  ^^^^^  J^^      -  ^^^  ^^^^  ^^^  insurance 

provided  that  the  employee  has  filed  an  deductions  from  an  individual  s  pay,  ^.^^^^  otherwise  have  stopped,  or  (b) 

affirmative  election  of  standard  optional  annuity  or  compensation,  the  agency  ^^^  ^^^.^^^.^  ^^  compensaUoner's  65lh 

insurance  on  the  form  entitled  Life  shall  submi  an  amount  equal  to  the  sum  i^,^,,^ ^    .  ,,,hie,hever  is  later,  with  a 

L^surance  Election  during  the  period  of  the  uncollected  deductions  and  any  ^a^j^^^  reduction  of  75  percent. 

from  March  1. 1981  through  March  31.  applicable  agency  contributions 

1981.  An  employee  whose  pre-March  required  under  section  8708  of  title  5.  §  871.604    Reemployed  retired  employees. 

1981  declination  is  so  canceled  and  who  United  States  Code,  to  OPM  for  deposit  *         -         *         .         . 

does  not  file  the  form  with  his/her  to  the  Employees'  Life  Insurance  Fund.  jjjj  standard  optional  insurance 

employing  office  during  the  period  from  An  agency  will  make  its  determination  acquired  during  reemployment  may  be 

March  1. 1981  through  March  31, 1981,  on  the  waiver  of  collection  of  an  continued  after  termination  of  the 

shall  be  deemed  to  have  declined  overpayment  of  pay  in  accorcdance  with  reemployment  of  the  retired  employee: 

standard  optional  insurance  on  March  5  U.S.C.  5584  as  implemented  by  4  CFR  (|)  Q.jalifies  for  a  supplemental 

31, 1981,  except  that  an  employee  who  Chapter  L  Subchapter  G.                 I  annuitv  or  acquires  a  new  retirement 

fails  to  file  the  form  during  that  period  j^  p^^^  g,^  paragraph  (b)  of    }  right,  " 

due  to  cause  beyond  his/her  control  ^^^^^^  .^  ^^^.^^^  paragraphs  (c)  and  (2)  Continues  his/her  basic  insurance 

shall  be  allowed  .0  enroll  belatedly  redesignated  (d)  and  (e),  ancT  under  paragraphs  (cl(2),  (c)(3)  or  (c)(4)  of 

r«7'; Vn,'fM         '°"'  P^^'^^^^^^  ""der  '^'^^^^^^^  ^^.f:^  ^^^^^  »„  ^ead  as     \  §  870.601  of  this  chapter,  and 

8b/i.<:uADj.  follows;                                                   I  (3)  Has  had  standard  optional 

(6)  In  Part  871.  §  871.401(c)  is  revised.  |  insurance  in  force  for  the  5  years  of 

and  §  871.401(g)  is  added,  effective  on  Subpart  E-Termination  and  service  immediately  preceding 

the  first  day  of  the  first  pay  period  Conversion  '  separation  from  reemployment  or  for  the 

beginning  on  or  after  Aprd  1, 1981 .  to  f^,[|  periud(s)  of  service  during  which  it 

read  as  follows:  §871.501    Termination  and  conversion  of  vvas  available  to  him/her,  whichever  is 

Insurance.  , 

Subpart  D-Withho!dings  "';7  ^            ,     ,      .        ....   .^ 

.    .  It  the  standard  optional  life  insurance 

§  871.401    Withholdings.  (li)  If.  because  of  a  declination  or  acquired  during  reemployment  is  so 

*         *         *  *      *  waiver,  an  insured  employee  has  not  continued,  any  suspended  standard 

(c)  The  biweekly  full  cost  of  the  had  the  standard  optional  insurance  optional  life  insurance  stops  with  no  31- 

SIO.OOO  of  standard  optional  insurance  during  the  full  peiiod(E)  of  service  dui  ing  day  extension  of  coverage  or  right  of 

(and  for  a  person  in  receipt  of  annuity  or  which  it  u.'s  available  to  him/her,  or  for  conversion. 

compensation  for  work  injury,  of  Ihc  5  years  of  service  imm.ediately  (c)j  (i^rt  872  is  added  to  read  as 

standard  optional  life  insurance),  until  preceding  the  date  on  ivhich  that  follows: 

determined  by  OPM  on  the  basis  of  coverage  stops,  whichever  is  less,  the 

experience  to  be  otherwise,  is:  optional  insurance  stops,  subject  to  a  31-  PART  872 — ADDITIONAL  OPTIONAL 

r'.iy  extension  sta:!d.ird  optional  life  LIFE  INSURANCE 

Fo.  persons  under  age  35.^^..^.. so^o  ins\irance  Coverage,  on  the  date  that  ^^      .  -     a^    ■  ■  .    .>,„  ,.^  ^-«-,«i 

For  persons  ages  35  throL'gh  39 SO  80  s  Subpart  A— Administration  and  General 

Fof  persons  ages  -10  through  M SI  *o  his/her  basic  life  insurance  is  continuea  provisions 

For  persons  ages  45  through  49 $2  20  ^^  reinstated  undcr  the  provisions  of 

For  persons  age«  oO  throiigh  54. „....     53  20  _                     ,  ,      .                               . ,         «.  „„„  _„,  t  , 

For  p^sons  3.395  55  throt.gh  59 „ $7  50  §  870.601  (during  retirement)  or  §  870./ 01  ^'•'                             u        ■•       ' 

For  p-sons  age 60 0. o.er S900  , j,,,;^    p^^p,;  ,  ^f  compensation)  of  this  «i;]"i    Actions  on  (he  P«l'cy _ 

,         ^  B72.in2     Pavment  of  benefits;  designations  ol 

ft^'^P's""-  benofidary 

The  ampuat  withheld  from  the  pay  of  a  (c)  If.  at  the  time  of  an  individual's  B"a  103    Corrpciion  of  an  error,  mistake,  or 

person  paid  on  other  than  a  biweekly  election  under  §  §  870.601(b)  or  omission 

period  or  insured  for  more  than  SlO.OOO  870.701(b)  of  this  chapter,  he/she  elects  subpart  B— Coverage 

shall  be  determined  at  a  proportionate  no  basic  life  insurance  during  receipt  of  _^               _ 

rate,  adjusted  to  the  nearest  cent.  annuity  or  compensation  (as  provided  ^4%y,    Ku'umn  or  declination 

under  §§  870.601(c)(1)  and  870.701(c)(1)  g^.^oa    Effective  cl,.te  of  insurance. 

(gHl)  If  OPM  fails  to  withhold  proper  of  this  chapter),  the  standard  optional  872.204    Detlindtion. 

amounts  of  Standard  optional  life  insurance  stops  at  the  end  of  the  month  872.20.5    Cancellation  of  declination, 

insurance  deductions  from  the  annuity  in  which  the  election  is  received  in  872.200    Reconsideration. 
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elect  additional  optional  insurance 
under  this  paragraph. 

(3)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
1  multiple  of  annual  pay  but  less  than  5 
multiples  of  annual  pay  may  increase 


.     (c)  A  former  employee  and  an 
employee  who  is  continuing  basic  life 
insurance  during  receipt  of 
compensation  is  not  eligible  to  cancel  a 
declination  under  this  section,  nor  to 
increase  multiples  of  additional  optional 


Code,  rounded  to  the  next  higher 
multiple  at  $1,000. 

Subpart  D— Withholdings 

§  872.401     Withholdings. 

(a)  During  any  period  in  any  part  of 
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insurance. 
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Employees  Compensation 

872.601  Amount  of  insurance. 

872.602  Termination  of  annuity 
compensation. 

872.603  Waiver  or  supension  of  annuity  or 
compensation. 

872.604  Reemployed  retired  employees. 
Authority:  ^  U.S.C.  6716.  Interprets  and 

applies  5  U.S.C.  8714b. 


is  insured  for  basic  insurance  and  for 
whom  an  uncanceled  declination  of 
additional  optional  insurance  is  not  in 
effect  is  eligible  to  elect  the  additional 
optional  insurance,  if  his/her  periodic 
pay.  after  all  other  deductions,  is 
sufficient  to  cover  its  full  cost 


Subpart  A— Administration  and 
General  Provisions 


/ 


§872.101    Actions  on  the  policy. 

Optional  life  insurance  (referred  to  in 
this  part  as  "additional  optional 
insurance")  shall  be  payable  in 
accordance  with  an  amendment  to  the 
policy  purchased  by  OPM  from  the 
Metropolitan  Life  Insurance  Co.,  1 
Madison  Avenue,  New  York,  N.Y.  10010, 
pursuant  to  section  8709  of  title  5.  United 
States  Code,  to  provide  group  insurance 
coverage  (referred  to  in  this  part  as 
"basic  insurance").  Actions  at  law  or  in  • 
equity  to  recover  on  the  policy,  in  which 
there  is  not  alleged  any  breach  of  any 
obligations  undertaken  by  the  United 
States,  should  be  brought  against  the 
insurance  company. 

§  872.102    Payment  of  benefits; 
designations  of  beneficiary. 

Additional  optional  insurance  in  force 
on  a  person  at  the  date  of  his/her  death 
shall  be  paid,  on  receipt  of  a  valid  claim, 
in  the  same  order  of  precedence  and 
under  the  same  conditions  as  are 
applicable  to  basic  insurance.  A 
designation  of  beneficiary  for  basic      (f\ 
insurance  is  also  a  designation  of  ^ 

beneficiary  for  additional  optional 
insurance  unless  the  insured  person 
specifies  otherwise  in  his/her 
designation. 

§  871.103    Correction  of  an  error,  mistake, 
or  omission. 

The  Associate  Director  for 
Compensation  may  order  correction  of 
an  error,  mistake,  or  omission  upon  a 
showing  satisfactory  to  the  Associate 
Director  that  it  would  be  against  equity 
and  good  conscience  not  to  do  so. 

Subpart  B— Coverage 

§  872.201     Eligibility. 

Each  employee,  as  defined  in  section 
8701  of  title  5,  United  States  Code,  who 


§  872.202    Election  or  declination. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  shall,  on  the  form  entitled  Life 
Insiyance  Election,  elect  or  decline  the 
additional  optional  insurance  within  31 
days  after  becoming  eligible,  unless 
during  earlier  employment  he/she  filed 
an  election  or  declination  which  remains 
Jfi  effect.  The  31 -day  time  limit  begins  to 
tun  on  the  first  day  after  February  28. 
1981,  on  which  an  individual  meets  the 
definition  of  an  employee  under  5  U.S.C. 
8701. 

(b)  On  a  determination  by  an 
employing  office,  within  6  months  after 
a  person  becomes  eligible,  that  he/she 
was  unable,  for  cause  beyond  his/her 
control  to  elect  the  additional  optional 
insurance  within  the  prescribed  time 
limit  regulation,  the  employee  shall  elect 
or  decline  the  optional  insurance  within 
31  days  after  he/she  is  advised  of  that 
determina;ion.  Additional  optional 
insurance  in  that  case  is  retroactive  to 
the  first  day  of  the  first  pay  period 
beginning  after  the  date  the  person 
became  eligible,  or  after  April  1, 1981, 
whichever  is  later,  and  the  person  shall 
pay  the  full  cost  of  the  insurance  from 
that  date  for  the  time  that  he/she  is  in  a 
pay  status  or  retired  and  under  age  65. 

(c)  A  person  who  does  not  file  a  Life 
Insurance  Election  form  with  his/her 
employing  office  does  not  have  the 
additional  optional  insurance. 

§  872.203    Effective  date  of  Insurance. 

(a)  The  effective  date  of  ;jn  election  of 
additional  optional  insurance  is  the  first 
day  on  or  after  April  1.  1981,  that  an 
employee  actually  enters  on  duty  in  a 
pay  status  on  or  after  the  day  the 
election  is  received  in  his/her  employing 
office. 

(b)  An  election  of  additional  optional 
insurance  remains  in  effect  until 
canceled  as  provided  in  §  872.204.  For 
an  employee  whose  additional  optional 
insarance  has  stopped  for  a  reason  other 
thai;  a  dsLlinatit-n  or  waiver,  additional 
optional  insurance  is  reinstated  on  the 
first  day  he/she  actually  enters  on  duty 
in  a  pay  status  in  a  position  in  which 
he/she  again  becomes  eligible. 

§  872.204    Declination. 

(a)  An  insured  person  may  at  any  time 
cancel  his/her  additional  optional 
insurance  by  fiiirg  with  his/her 
employing  offv-re  iwhich  for  a  retired 


employee  is  the  office  that  administers 
his/her  retirement  sytem,  and,  for  an 
employee  or  former  employee  in  receipt 
of  compensation  for  work  injury  under 
subchapter  I  of  chapter  81  of  title  5, 
United  States  Code,  is  the  Department 
of  Labor)  a  declination  of  additional 
optional  insurance  or  a  waiver  of  basic 
insurance  coverage.  An  insured  person 
may  at  any  time  reduce  the  number  of 
his/her  multiples  of  additional  optional 
insurance  by  filing  a  Life  Insurance 
Election  form  with  his/her  employing 
office. 

(b)  A  cancellation  of  additional 
optional  insurance  becomes  effective 
and  additional  optional  insurance  stops 
at  the' end  of  the  pay  period  in  which  the 
declination  or  waiver  is  received  in  the 
loying  office.  A  reduction  in  the 


number  of  additional  optional  insurance 
multiples  is  effective  at  the  end  of  the 
pay  period  in  which  the  Life  Insurance 
Election  form  is  received  in  the 
employing  office. 

(c)  A  declination  or  reduction  in 
multiples  of  additional  optional 
insurance  remains  in  effect  until  it  is 
canceled  as  provided  in  §  872.205. 

§  872.205    Cancellation  of  declination. 

(a)(1)  An  employee  who  has  declined 
the  additional  optional  insurance  may 
elect  it  if  (A)  he/she  is  under  age  50,  (B) 
at  least  1  year  has  elapsed  since  the 
effective  date  of  his/her  last  declination 
or  waiver,  and  (C)  he/she  furnishes 
satisfactory  evidence  of  insurability. 

(2)  An  employee  who  has  declined 
additional  optional  insurance  may  elect 
it  upon  his/her  marriage  or  the 
acquisition  of  an  unmarried  dependent 
child  within  the  meaning  of  section 
8701(d)  of  title  5.  United  States  Code, 
and  Subpart  G  of  Part  873  of  this 
chapter,  except  that  the  election  must  be 
received  in  the  employing  office  before 
the  employee's  36th  birthday.  In  order  to 
be  valid,  the  election  must  be  fi!ed  with 
the  employing  office  on  the  Life 
Insurance  Election  form  during  thf  60- 
day  period  following  the  date  of  the 
event  which  permits  the  election.  This 
60-day  time  limit  may  be  extended  if  the 
individual  is  not  serving  in  a  covered 
position  on  the  date  of  the  event,  or  if 
the  individual  separates  from  covered 
service  prior  to  completion  of  the  60-day 
time  limit.  This  extension  of  the  time 
limit  is  limited  to  coin.cide  with  the  31- 
day  time  limit  for  electing  insurance 
following  employment  in  a  covered 
position.  The  number  of  multiples  which 
an  employee  may  obtain  upon 
acquisition  of  a  spouse  or  child  is 
limited  to  the  number  of  family  members 
(spouse  and/or  children)  acquireu  with 
the  event  which  permits  the  employee  to 
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found  under  Subpart  N  of  Part  831  of 
this  chapter  when  determining  whether 
a  waiver  of  collection  of  the  unpaid 
deductions  may  be  granted,  and  shall 
follow  the  procedures  under  Subpart  M 
of  Part  831  of  this  chapter  when  applying 

fho  ctanrlarric 


work  injury,  or  annuity,  after  all  other 
deductions,  is  insufficient  to  cover  the 
full  cost  of  the  additional  optional 
insurance. 

(e)  During  the  31-day  extension  of 
additional  optional  insurance  coverage 
under  this  section,  a  oerson  may,  upon 


full  cost  of  the  insurance  for  the  period 
of  waiver  or  suspension  during  which 
the  person  is  under  age  65. 

(b)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemployment  office 
f?ha]l  withhold  the  full  cost  of  the 
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elect  additional  optional  insurance 
under  this  paragraph. 

(3)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
1  multiple  of  annual  pay  but  less  than  5 
multiples  of  annual  pay  may  increase 
the  number  of  multiples  if  he/she  meets 
the  requirements  of  paragraph  (a)(1)  of 
this  section. 

(4)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
1  multiple  of  annual  pay  but  less  than  5 
multiples  of  annual  pay  may  elect  to 
increase  the  number  of  multiples  upon 
his/her  marriage  or  the  aquisition  of  an 
unmarried  dependent  child  within  the 
meaning  of  section  8701(d)  of  title  5. 
United  States  Code,  and  Subpart  G  of  * 
F^art  873  of  this  chapter,  except  that  the 
election  must  be  received  in  the 
employing  office  before  the  employee's 
50th  birthday.  In  order  to  be  valid,  the 

.'  election  to  increase  multiples  must  be 
filed  with  the  employing  office  on  the 
Life  Insurance  Election  form  during  the 
60-day  period  following  the  date  of  the 
event  which  permits  the  increase.  This 
60-day  time  limit  may  be  extended  if  the 
individual  is  not  serving  in  a  covered 
position  on  the  date  of  the  event,  or  if 
the  individual  separates  from  covered 
service  prior  to  completion  of  the  60-day 
time  limit.  This  extension  of  the  time 
limit  is  limited  to  coincide  with  the  31- 
day  limit  for  electing  insurance 
following  employment  in  a  covered 
position.  The  number  of  multiples  which 
an  employee  may  add  upon  acquisition 
of  a  s[iouse  or  child  is  limited  to  the 
number  of  family  members  (spouse  and/ 
or  children)  acquired  with  the  event 
which  permits  the  employee  to  increase 
multiples. 

(b)(l]  The  effective  date  of  the 
additional  optional  insurance  for  an 
employee  who  has  complied  with 
paragraphs  (a)(1)  or  (a)(3)  of  this  section 
is  the  first  day  he/she  actually  enters  on 
duty  in  a  pay  status,  on  or  after  the  day 
his/her  election  is  received  in  his/her 
employing  office  following  the  approval 
of  his/her  Request  for  Insurance  by  the 
Office  of  Federal  Employees'  Group  Life 
InsiUcince. 

This  approval  is  revoked  automatically 
and  the  additional  optional  insurance 
does  not  become  effective  if  the 
employee  fails  to  submit  his/her  election 
or  meet  the  pay  and  duty  status 
'  requirement  within  31  days  following 
the  date  of  the  approval. 

(2)  The  effective  date  of  an  election 
under  paragraphs  (a)(2)  or  (a)(4)  of  this 
section  is  the  first  day  the  employee 
actually  enters  on  duty  in  a  pay  status, 
on  or  after  the  day  his/her  election  is 
received  in  the  employing  office. 


(c)  A  former  employee  and  an 
employee  who  is  continuing  basic  life 
insurance  during  receipt  of 
compensation  is  not  eligible  to  cancel  a 
declination  under  this  section,  nor  to 
increase  multiples  of  additional  optional 
insurance. 

!;  872.206    ReconsideratiorL 

(a)  Who  may  fife.  An  individual  or 
annuitant  may  request  the  OPM  to 
reconsider  an  agency  decision  or  an 
initial  decision  of  OPM  denying 
additional  optional  insurance  coverage. 

(b)  Agency  decision.  A  request  for 
reconsideration  of  aiiagency  decision 
must  be  filed  within  30  calendar  days 
IVom  the  date  of  the  written  decision 
stating  the  right  to  reconsideration  by 
OP.M.  The  time  limit  may  be  extended  as 
provided  in  paragraph  (e)  of  this  section. 

(c)  fnitiaJ  OPM  decision.  An  OPM 
decision  shall  be  considered  an  initial 
decision  when  rendered  by  OPM  in 
writing  and  stating  the  right  to 
reconsideration.  However,  a  decision 
initially  rendered  at  the  highest  level  of 
review  available  within  OPM  will  not  be 
subject  to  reconsideration.  • 

(d)  Reconsideration.  A  request  for 
reconsideration  must  be  made  in 
writing,  must  include  the  claimant's 
name,  address,  date  of  birth,  claim 
number,  if  applicable,  and  reasons  for 
the  request. 

(e)  Time  limit.  A  request  for 
reconsideration  of  an  initial  decision 
must  be  filed  within  30  calendar  days 
from  the  date  of  the  initial  decision. 
OPM  may  extend  the  time  limit  for  filing 
when  the  individual  shows  that  he/she 
was  not  notified  of  the  time  limit  and 
was  not  otherwise  aware  of  it,  or  that 
he/she  was  prevented  by  circumstances 
beyond  his/her  control  from  making  the 
request  within  the  time  limit. 

(fj  Final  decision.  After  consideration, 
OPM  shall  issue  a  final  decision  which 
.shull  be  in  writmg  and  shall  fully  set 
forth  the  findings  and  conclusions  of 
OPM. 

Subpart  C— Amount  of  Insurance 

<;  872.301    Amount  of  employee's 
insurance. 

An  eligible  employee  may  elect 
.idditional  optional  insurance  of  1,  2.  3, 
4.  or  5  multiples  of  h.s/her  annual  pay. 
For  tiiis  purpose,  each  multiple  is  equal 
to  the  lowest  multiple  of  Sl.OOO  which  is 
not  less  than  the  current  rate  of  the 
employee's  annual  pay  as  determined 
under  §  870.302  of  this  chapter.  A 
multiple  shall  not  exceed  the  annual  rate 
of  basic  pay  payable  for  positions  at 
level  II  of  the  Executive  Schedule  under 
section  5313  of  title  5,  United  States 


Code,  rounded  to  the  next  higher 
multiple  at  $1,000. 

Subpart  D— Withholdings  , 

§  872.401     Withholdings. 

(a)  During  any  period  in  any  part  of 
which  an  insured  employee  is  in  a  pay 
status  there  shall  be  withheld  from  his/ 
her  pay  the  full  cost  of  his/her 
additional  optional  insurance  as 
specified  in  paragraph  (cj  of  this  section. 

(b)  Subject  to  the  provisions  of 

§  872.604,  for  any  period  before  the  first 
of  the  month  following  his/her  65th 
birthday  during  which  an  insured  retired 
employee  (or  employee  or  former 
employee  in  receipt  of  com.pensation  for 
work  injury)  receives  annuity  (or    • 
compensation),  there  shall  be  withheld 
from  his  annuity  (or  compensation)  the 
full  cost  of  his/her  addition^  optional 
insurance  as  specified  in  paragraph  (c) 
of  this  .section. 

(c)  The  biweekly  full  cost  per  Sl.OOO  of 
additional  optional  insurance  in  force, 
until  determined  by  OPM  on  the  basis  of 
experience  to  be  otherwise,  is; 

For  persons  under  age  35 — $0.05 
For  persons  ages  35  through  39— S0.07 
For  persons  ages  40  through  44 — $0.12 
For  persons  ages  45  through  49 — $0.20 
For  persons  ages  50  through  54 — $0.30 
For  persons  ages  55  through  59 — S0.60 
For  persons  age  60  or  over — S0.95 

The  amount  withheld  from  the  pay  of 
a  person  paid  on  other  than  a  biweekly 
period  shall  be  determined  at  a 
proportionate  rate,  adjusted  to  the 
nearest  one-tenth  of  one  cent. 

(d)  For  the  purposes  of  this  section,  a 
person  is  deemed  to  attain  35.  40,  45,  50. 
55,  or  60  years  of  age  on  the  first  day  of 
his/her  pay  period  beginning  on  or  after 
January  1  of  the  year  following  the  one 
in  which  his/her  corresponding  birthday 
occurs. 

(e)  The  amount  withheld  from  the  pay 
of  an  insured  person  whose  annual  pay 
is  paid  during  a  period  shorter  than  52 
vvorkw  eeks  is  the  sum  obtained  by 
converting  the  biweekly  rate  for  his/her 
age  group  to  an  annual  rate  and 
prorating  the  annual  rate  over  the 
number  of  installments  of  pay  regularly 
paid  during  the  year. 

(f)  The  amount  withheld  from  the  pay 
of  an  insured  employee  whose  amount 
of  insurance  changes  during  a  pay 
period  is  based  on  the  last  amount  of 
insurance  in  force  during  the  pay  period. 

(g)(1)  If  OPM  fails  to  withhold  proper 
amounts  of  insurance  deductions  from 
the  annuity  of  a  retired  employee,  OPM 
may  waive  the  collection  of  the  unpaid 
insurance  deductions  in  accordance 
with  section  8707(d)  of  title  5.  United 
States  Code.  OPM  shall  use  the 
standards  for  waiver  of  overpaymejjts 
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extension  of  coverage  or  right  of 
conversion. 

(10)  Part  873  is  added  to  read  as 
follows: 

PART  873— FAMILY  OPTIONAL  LIFE 


§873.10e    Payment  Of  benefits. 

Family  optional  insurance  m  force  on 
a  spouse  or  child  at  the  date  of  his/her 
death  shall  be  paid  to  the  employee  or 
form.er  employee  whose  pay.  annuity  or 
compensation  is  subject  to  withholding 


employing  office  does  not  have  the 
family  optional  insurance. 

§  873.203    Effective  date  of  insurance. 

(a)  The  effective  date  of  an  election  of 
family  optional  insurance  is  the  first  day 
on  or  after  April  1,  1981.  that  an 
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found  under  Subpart  N  of  Part  831  of 
this  chapter  when  determining  whether 
a  waiver  of  collection  of  the  unpaid 
deductions  may  be  granted,  and  shall 
follow  the  procedures  under  Subpart  M 
of  Part  831  of  this  chapter  when  applying 
the  standards. 

(2)  If.  under  section  8707(d)  of  title  5, 
United  States  Code,  an  agency  waives 
the  collection  of  unpaid  insurance 
deductions  from  an  individual's  pay, 
annuity  or  compensation,  the  agency 
shall  submit  an  amount  equal  to  the  sum 
of  the  uncollected  deductions  and  any 
applicable  agency  contributions 
required  under  section  8708  of  title  5, 
United  Stales  Code,  to  OPM  for  deposit 
to  the  Employees'  Life  Insurance  Fund. 
An  agency  will  make  its  determination 
on  the  waiver  of  collection  of  an 
ove'rpayment  of  pay  in  accordance  with 
5  U.S.C.  5584  as  implemented  by  4  CFR 
Chapter  I,  Subchapter  G. 

Subpart  E — Termination  and 
Conversion 

§  872.501     Termination  and  conversion  of 
insurance. 

(a)  The  additional  optional  insurance 
of  an  insured  employee  stops  when  his/ 
her  basic  insurance  stops  as  provided  in 
§  870.501  of  this  chapter  subject  to  a  31- 
day  extension  of  additional  optional 
insurance  coverage. 

(b)  If,  because  of  a  declination  or 
waiver,  an  insured  employee  has  not 
had  the  additional  optional  insurance 
during  the  full  period(s)  of  service  during 
which  if  was  available  to  him/her,  or  for 
the  5  years  of  service  immediately 
preceding  the  date  on  which  the 
insurance  stops,  whichever  is  less,  the 
additional  optional  insurance  stops, 
subject  to  a  31-day  extension  of 
additional  optional  insurance  coverage, 
on  the  date  that  his/her  basic  life 
insurance  is  continued  or  reinstated 
under  the  provisions  of  §  870,601  (for 
retirement)  or  §  870,701  (during  receipt 
of  compensation)  of  this  chapter, 

(c)  If  at  the  time  of  an  individual's 
election  under  §§  870.601(b)  or 
870.701(b)  of  this  chapter  (for  basic  life 
insurance  during  receipt  of  annuity  or 
compensation),  he/she  elects  no  basic 
life  insurance  (as  provided  under 

§§  870  601(c)(1)  or  870.70i(c)(l)  of  this 
chapter),  the  additional  optional 
insurance  stops  at  the  end  of  the  month 
in  which  the  election  is  received  in 
OP^!,  subject  to  a  31-day  extension  of 
coverage. 

(d)  The  additional  optional  insurance 
of  an  insured  person  vvho-remains  in  a 
pay  status  stops,  subject  to  a  31-day 
extension  of  coverage,  at  the  end  of  the 
pay  period  in  which  it  is  determined  that 
his/her  periodic  pay,  compensation  for 


work  injury,  or  annuity,  after  all  other 
deductions,  is  insufficient  to  cover  the 
full  cost  of  the  additional  optional 
insurance. 

(e)  During  the  31-day  extension  of 
additional  optional  insurance  coverage 
under  this  section,  a  person  may,  upon 
application  and  without  medical 
examination  convert  all  or  any  part  of 
his/her  additional  optional  insurance  to 
an  individual  poiiry  of  life  insurance  at 
rates  applicable  to  his/her  attained  age 
and  class  of  risk  unless,  within  ? 
calendar  days  after  the  date  his/her 
additional  optional  insurance  stopped, 
he/she  returns  to  a  position  in  which 
he/she  is  not  excluded  from  coverage. 

Subpart  F— Retired  Employees  and 
Employees  Compensation 

§  872.601    Amount  of  insurance. 

(a)  Each  multiple  of  additional 
optional  insurance  continued  during 
receipt  of  annuity  or  compensation 
reduces  by  2  percent  a  month  effective 
at  the  beginning  of  the  second  calendar 
month  after  (1)  the  date  the  insurance 
would  otherwise  have  stopped,  or  (2)  the 
insured's  65th  birthday,  whichever  is 
later.  At  12:00  PM  on  the  day  preceding 
the  50th  reduction  the  insurance  stops, 
with  no  extension  of  coverage  or  right  of 
conversion. 

(b)  The  nu.Tiber  of  multiples  of 
additional  optional  insurance  which 
may  be  continued  during  receipt  of 
annuity  or  compensation  is  the  smallest 
number  of  multiples  in  force  during  (1) 
the  5  years  of  service  immediately 
preceding  separation  from  employment 
or  entitlement  to  compensation,  or  (2) 
the  full  pe.'-iod(s)  of  service  during  which 
the  additional  optional  insurance  was 
available  to  the  employee, 

§  872.602    Termination  of  annuity  or 
compensation. 

If  the  annuity  or  compensation  for 
work  injury  paid  to  an  insured  person  is 
terminated,  or  ■■!  \\\p  Department  of 
Labor  finds  that  an  insured  person 
receiving  compensation  for  work  injury 
is  able  to  return  to  duty,  additional 
optional  insurance  held  as  a  retired 
employee  or  person  receiving 
compensation  stops,  with  no  31 -day 
e>.te.",s;on  of  coverage  or  right  of 
conversion,  on  the  date  of  that 
termination  or  finding. 

§  872.603    Waiver  of  suspension  of  annuity 
or  compensation. 

|a)  Except  as  piovid^'d  in  paragraph 
(bj  of  this  section  when  annuity  or 
compensation  for  work  injury  is  waived 
or  suspended,  additional  optional 
insurance  continues.  When  payment  of 
the  annuity  or  compensation  is  resumed, 
the  employiijg  office  shall  withhold  the 


full  cost  of  the  insurance  for  the  period 
of  waiver  or  suspension  during  which 
the  person  is  under  age  65. 

(b)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemployment  office 
shall  withhold  the  full  cost  of  the 
insurance  durirog  each  pay  period  of 
reemployment. 

§  872.604    Reemployed  retired  employees. 

(a)(1)  A  retired  employee  appointed  to 
a  position  in  which  he/she  is  not 
excluded  from  basic  insurance  by  law  or 
regulation  is  eligible  for  additional 
optional  insurance  as  an  employee, 
unless  he/she  has  on  file  an  uncanceled 
waiver  of  basic  insurance  or  declination 
of  additional  optional  insurance.  If  he/ 
she  has  additional  optional  insurance  as 
a  retired  employee,  that  insurance  (and 
any  applicable  annuity  withholdings) 
continues  as  if  the  individual  were  not 
reemployed,  unless  (i)  the  person  files 
with  his/her  employing  office  wilhin  31 
days  following  the  ds'e  of 
reemployment  an  election  of  additional 
optional  insurance  on  the  Life  Insurance 
Election  form,  in  which  case  the 
additional  optional  insurance  (and 
corresponding  annuity  withholdings)  as 
a  retiree  is  suspended  effective  on  the 
date  that  the  additional  optional 
insurance  as  an  employee  becomt-s 
effective,  or  (ii)  the  person  files  a  waiver 
of  basic  insurance. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  additional 
optional  insurance  acquired  as  an 
employee  stops,  with  no  31 -day 
extension  or  right  of  conversion,  on  the 
date  reemployment  terminates  and  any 
suspended  additional  optional  insurance 
which  remains  in  force  after  applicable 
monthly  reductions  after  age  65  (and 
corresponding  annuity  withholdings,  if 
any)  is  reinstated  on  the  day  following 
termination  of  the  reemployment. 

(b)  Additional  optional  insuranre 
acquired  during  reemployment  may  be 
continued  after  termination  of  the 
reemployment  if  the  retired  employee: 

(1)  Qualifies  for  a  supplemental 
annuity  or  acquires  a  new  retirement 
right, 

(2)  Continues  his/her  basic  insuiance 
under  paragraphs  (c)(2),  (c)(3),  or  (c)(4) 
of  §  870,601  of  this  chapter,  and 

(3)  Has  had  additional  optional 
insurance  in  force  for  the  5  years  of 
service  immediately  preceding 
separation  from  reemployment  or  ;  >;  (he 
full  period(s)  of  service  during  vvliici;  it 
was  available  to  him/her,  whichever  is 
less.  If  the  additional  optional  insurance; 
acquired  during  reemployment  is  so 
continued,  any  suspended  additional 
optional  insurance  stops  with  no  31 -day 


extension  of  coverage  or  right  of 
conversion. 

(10)  Part  873  is  added  to  read  as 
follows: 

PART  873— FAMILY  OPTIONAL  LIFE 
INSURANCE 

Subpart  A— Administration  and  General 
Provisions 

Sec 

873.101     Actions  on  the  policy. 
873.101:    Pdyment  of  benffits. 
B73.10:!    Correction  of  an  er.-or,  mistake,  or 
omission. 

Subpart  B— Coverage 

873.201  Eligibility 

873.202  Election  o.'  dKclinftion. 

873.203  Effectiv  e  cUife  of  insurance. 

873.204  Declination. 

873.205  Cancellation  of  dfdination 

873.206  Reconsideration 

Subpart  C— Amount  of  Insurance 

870.301     Amount  of  f nip'oyee's  insurance. 

Subpart  0— Withholdings 

(17,1,401     VVithho!d):igs. 

Subpart  E— Termination  and  Conversion 

H73.5Ut    Termin.ilion  and  conversion  of 
insurance. 

Subpart  F— Retired  Empioyees  and 
Employees  Compensation 

{r;i.G(il     AjnounJ  of  i.-isii'a.",ce. 
a''3  f)(i2    Termina':  ;r.  of  ci-ixiuit.v  or 

compensation 
H7:!  003    Waiver  or  susnension  of  annuity  or 

con'.ppnsation 
jr3  (jOl     Reemploy'-d  rt  lired  employees 

Subpart  G— Definition  of  Family  Member 

H73.701     Definition  of  family  member, 
873.702    Proof  of  iltpe;idency. 
fr3.703    Child  inc'.r  .tL'e  of  self-support 
Authority:  5  U.S  C  f  "!5  Interprets  and 

..(.pl-";  5  U.S.C,  371.- 

Subpart  A— Admmiistration  and 
General  Provisions 

{)  873,101     Actions  on  the  policy. 

Optional  life  ms.;.'?.rice  on  family 
nic-ibe-rs  (referred  to  in  this  part  as 
"family  optional  insurance")  shall  be 
payable  in  accordance  with  an 
amendment  to  the  policy  purchased  by 
OPM  from  the  Metrijpoiitan  Life 
Insurance  Co.,  1  Madison  Avenue,  New 
Yoik,  N.Y.  10010,  pursuant  to  section 
87U9  of  title  5,  United  States  Code,  to 
pro;  ide  group  insurance  coverage 
(ref'  rred  lo  in  this  part  as  "basic 
insurance").  Actions  at  law  or  in  equity 
to  recover  on  the  policy,  in  which  there 
is  not  alleged  any  breach  of  any 
obligations  undertaken  by  the  United 
Stales,  should  be  brought  "against  the 
insurance  compa.ny. 


§873.106    Payment  Of  benefits. 

Family  optional  insurance  m  force  on 
a  spouse  or  child  at  the  date  of  his/her 
death  shall  be  paid  to  the  employee  or 
former  employee  whose  pay.  annuity  or 
compensation  is  subject  to  withholding 
under  §  873.401,  except  that  in  the  event 
that  payment  is  not  made  prior  to  the 
death  of  the  employee,  the  insurance 
shall  be  paid  to  the  person(s)  eligible  for 
the  basic  insurance  on  the  errployee  or 
foniK^r  employee. 

s  873. 1 03    Correction  of  an  emroir,  mistake, 
or  omission. 

The  Associate  Diiector  for 
Compensation  may  order  correction  of 
an  error,  mistake,  or  omission  upon  a 
showing  satisfactory  to  the  Associate 
Director  that  it  would  be  against  equity 
and  good  conscience  not  to  Ao  so. 

Subpart  B— Coverage 

$  873.201    Eligibility, 

Each  employee,  as  detV.ed  by  seclfon 
8701  of  title  5,  United  States  Code,  who 
is  insured  for  basic  insi:rance  and  for 
whom  an  uncanceled  decHnation  of 
family  optional  insL;ra.".ce  is  not  in  effect 
is  eligible  to  elect  the  family  optional 
insurapce.  if  his/her  periodi;;  pay.  after 
all  other  deductions,  ts  suffic'er.t  to 
cover  its  full  cost 

!}  873.202    Election  or  decHinalion. 

(a)  Except  as  otherw'.se  provided  in  - 
par.igraph  (b)  of  this  sscttcn,  each 
employee  shall,  on  the  term  entitled  Life 
Insur.iuce  Election,  elect  or  decline  the 
family  optional  insurance  within  31  days 
after  becoming  eligible,  unless  during 
oailier  employment  he/she  filed  an 
election  or  declinatior.  whtch  remains  in 
effect.  The  31 -day  time  hniit  begins  to 
run  on  the  first  day  after  February  28. 
U)81,  on  which  a.T  ir.d:vid-ial  n.eets  the 
definition  of  an  em.ployee  under  5  U  S  C 
8701, 

(b)  On  a  determination  by  jn 
•jmploying  office,  within  6  tror.:hs  after 
a  person  becomes  eligible,  that  he/she 
was  unable,  for  cause  be'.or.d  his/her 
conti  o!  to  elect  or  deci;.".e  the  family 
optional  insurance  -.viihin  the  prescribed 
lime  limit,  the  er.ployee  shall  elect  or 
decline  the  family  optiona!  insurance 
within  31  days  after  he/she  is  advised  of 
that  determination.  Fa.mily  optional 
insurance  in  that  case  is  retroactive  to 
the  first  day  of  the  first  pay  period 
beginning  after  the  dr-te  the  person 
became  eligible,  or  a{t?r  April  1. 1981. 
whichever  is  later,  and  the  person  shall 
pay  the  full  cost  of  the  insurance  from 
that  date  for  the  time  that  he/she  is  in  a 
pay  status  or  retired  aad  under  age  65. 

(c)  A  person  who  dees  not  file  a  Life 
Insurance  Election  for.m  vv.th  his/her 


employing  office  does  not  have  the 
family  optional  insurance. 

§  873.203    Effective  date  of  insurance. 

(a)  The  effective  date  of  an  election  of 
family  optional  insurance  is  the  first  day 
on  or  after  April  1,  1981,  that  an 
employee  actually  enters  on  duty  in  a 
pay  status  on  or  after  the  day  the 
election  is  received  in  his/her  employing 
office. 

(b)  An  election  of  family  optional 
insurance  remains  in  effect  until 
canceled  as  provided  in  §  873.204.  For 
an  employee  whose  family  optional 
insurance  has  stopped  for  a  reason  other 
than  a  declination  or  waiver,  family 
optional  insurance  is  reinstated  on  the 
first  day  he/she  actually  enters  on  duty 
in  a  pay  status  in  a  pbsition  in  which 
he/she  again  becomes  eligible 

§  873.204    Declination, 

(a)  An  employee  may  it  any  time 
cancel  his/her  family  optional  insurance 
by  filing  with  his/her  e^mploying  office 
(which  for  a  retired  employee  is  the 
office  that  administers  his/hei 
retirement  system,  and,  for  an  employee 
or  former  employee  in  receipt  of 
com.pensation  for  work  injury  under 
subchapter  I  of  chapter  81  of  title  5. 
United  States  Code,  is  the  Departm.er.t 
of  Labor)  a  declination  of  family 
optional  insurance  or  a  waiver  of  basic 
insurance  coverage. 

(b)  A  cancellation  of  famiily  optional 
insurance  becomes  effective  and  family 
optioffSl  insurapcs  stops  at  the  end  of 
the  pay  period  in  which  the  declination 
or  waiver  is  received  in  the  employing 
office. 

(c)  A  declination  of  fa.r.ily  optional 
insurance  remains  in  effect  until  it  is 
canceled  as  provided  ;n  §  873.205. 

§  873.205    Cancellation  of  declination. 

(a)  An  employee  who  h,<s  declined  the 
family  optional  insurance  nuiy  elect  it 
upon  his/her  marriage  or  the  acquisition 
of  a  child.  In  order.to  be  valid,  the 
election  must  be  filrd  wUh  the 
employing  office  on  the  Life  Insurance 
Election  form  during  the  60-day  period 
following  the  date  of  the  event  which 
perm.its  the  election  This  60-day  time 
limit  may  be  extended  if  the  individual 
is  not  serving  in  a  covered  position  on 
the  date  of  the  event,  if  the  individual 
separates  from,  covered  service  prior  to 
completion  of  the  60-day  time  limit,  or  if 
the  event  occurs  daring  the  period 
following  a  waiver  of  basic  insurance 
v.hen  he/she  is  not  eligible  to  cancel  the 
waiver.  "This  extension  of  the  tim.e  limit 
is  limited  to  coincide  with  the  31-day 
time  limit  for  electing  insurance 
following  employment  in  a  covered 
position,  or  with  the  3t^day  period 
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following  the  first  day  on  which  the 
individual  becomes  eligible  to  cancel  a 
waiver  of  basic  insurance. 

(b)  The  effective  date  of  the  family 
.optional  insurance  for  an  employee  who 


Subpart  D— Withholdings 

§873.401    Withholdings. 

(a)  During  any  period  in  any  part  of 
which  an  insured  employee  is  in  a  pay 


United  States  Code,  to  OPM  for  dfeposil 
to  the  Employees'  Life  Insurance  Fund. 
An  agency  will  make  its  determination 
on  the  waiver  of  collection  of  an 
overpayment  of  pay  in  accordance  with 
i;  IT  Q  r  ^^9A  «9  imnlemenied  bv  4  CFi? 
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(f)  During  the  31-day  period  following 
the  death  of  an  insured  employee,  or 
during  the  31-day  extension  of  family 
optional  insurance  under  this  section, 
each  one  of  the  employee's  or  former 
employee's  family  members  as  defined 


insurance  for  the  period  of  waiver  or 
suspension  during  which  the  person  is 
under  age  65. 

(b)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemploying  office 


the  definition  of  "family  member"  under 
5  U.S.C.  8701(d), 

§  873.702    Proof  of  dependency. 

(a)  A  child  is  considered  to  have  been 
dependent  on  an  employee  or  former 
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following  the  first  day  on  which  the 
individual  becomes  eligible  to  cancel  a 
waiver  of  basic  insurance. 

t     (b)  The  effective  date  of  the  family 

_  , optional  insurance  for  an  employee  who 
has  complied  with  paragraph  (a)  of  this 

-    section  is  the  first  day  he/she  actually 
enters  on  duty  in  a  pay  status,  on  or 
after  the  day  his/her  election  is  received 
in  his/her  employing  offjce  and  basic 
insurance  is  in  force. 

(c)  A  former  employee  and  an 
employee  who  is  continuing  basic 
insurance  as  a  compensafionnr  is  not 
eligible  to  make  the  election  provided  in 

.    paragraph  (a)  of  this  secHon. 

§  873.206    Reconsideration. 

(a)  Who  may  file.  An  individual  or 
annuitant  may  request  the  OFM  to 
reconsider  an  agency  deci.sion  or  an 
initial  decision  of  OPM  dnnying  ftimily 
optional  insurance  covei.isio. 

(b)  Agency  decision.  A  req.iest  for 
reconsideration  of  an  agcruiy  decision 
must  be  filed  within  30  calendar  days 
from  the  date  of  the  wiitlen  decision 
stating  the  right  to  leconsideraHon  by 
OPM.  The  time  limit  m^iy  be  extended  as 
provided  in  paragraph  (<■)  cf  this  section. 

(c)  Initial  OPM  decision.  .\v  OPM 
decision  shall  be  considered  da  initial 
decision  when  renJ'^red  ly  (Jt'M  in 
writing  and  stating  the  right  to 
reconsideration.  However,  a  decision 
initially  rendered  at  the  higliesl  level  of 
review  available  within  OPM  will  not  be 
subject  to  reconsideration.  • 

(d)  Reconsiderolion.  A  request  for 
*  reconsideration  must  be  made  in 

writing,  must  include  the  claimant's 
name,  address,  date  of  birth.  cLiim 
number,  if  applicable,  and  reasons  for 
the  request. 

(e)  Time  limit.  A  reqiiciil  for 
reconsideration  of  an  initi.d  decision 
must  be  filed  within  30  calci.Jar  days 
from  the  date  of  the  initial  decision. 
OPM  may  extend  the  lime  limit  for  filing 
when  the  individual  shows  lh;it  hr/she 
was  not  notified  of  the  time  limit  and 
was  no;  otherwise  aware  of  it,  or  that 
he/she  was  prevented  by  circumstances 
beyond  his/her  control  from  making  the 
request  within  the  lime  limit. 

(f)  Final  decision.  .After 
reconsideration.  Oi^M  shall  issue  a  final 
decision  which  shall  be  in  writing  and 
shall  fully  set  forth  the  findings  and 
conclusions  of  OPM. 

Subpart  C— Amount  of  Insurance 

§873.301    Amount  of  employee  s 
insurance. 

The  amount  of  family  optional 
insurance  isS5,000  payable  upon  the 
death  of  a  spouse  and  $2,500  payable 
upon  the  death  of  a  child. 


Subpart  D— Withholdings 

§873.401    Withholdings. 

(a)  During  any  period  in  any  part  of 
which  an  ins'jred  employee  is  in  a  pay 
status  there  shall  be  withheld  from  his/ 
her  pay  the  full  cost  of  his/her  family 
optional  insurance  as  specified  in 
paragraph  (c)  of  this  section. 

(b)  Subject  to  the  provisions  of 

§  873.604,  for  any  period  before  the  first 
of  the  month  follov,  ing  his/her  65th 
birthday  during  wh:ch  an  insured  retired 
employee  (or  employee  or  former 
emplovf^e  in  receipt  .of  compensation  for 
work  injury)  receives  annuity  (or 
compensation),  there  shall  be  withheld 
from  his  annuity  (or  compensation)  the 
full  cost  of  his/her  family  optional 
insurance  as  specified  in  paragraph  (c) 
of  this  section, 

(c)  The  biweekly  full  cost  o»"  inmily 
optional  insurance  in  force,  until 
determined  by  OPM  on  the  basis  of 
experience  to  h-2  otherwise,  is. 

For  persons  unier  a.qe  35 — 80.50 
For  persons  ages  35  through  .'VJ— S0.60 
For  persons  ages  4fl  through  44—50.70 
For  persons  ages  4::  through  49 — .SO. 90 
For  persons  ages  50  thiviugh  54 — Si .30 
For  persons  ages  55  through  ."i:3 — S2.00 
For  persons  age  6P  or  over — $3.00 

The  .imoun!  withheld  from  the  pay  of 
a  person  paid  or.  ether  than  a  hiweekly 
pericd  shall  be  dclermined  at  a 
proportionate  rute.  adjusted  to  the 
nearest  cent. 

(d)  For  the  purpo'.cs  of  this  secMon,  a 
person  is  deemed  to  attain  35,  40,  45,  50, 
55,  or  60  years  of  age  on  the  first  day  of 
his/her  pay  period  beginning  on  or  after 
January  1  of  the  year  following  the  one 
in  which  his/her  corresponding  birthday 
occurs. 

(e)(1)  If  OPM  fails  to  withhold  proper 
amounts  of  insurance  deductions  from 
the  annuity  of  a  retired  employee,  OPM 
may  wuive  the  coliection  of  the  unpaid 
insurance  deductions  in  accordance 
with  section  8,"07(d)  of  title  5.  United 
States  Code,  OPM  shall  use  the 
standards  for  waiver  of  overpayments 
found  under  Subpart  N  of  P.irt  PSX  of 
this  ch.ipter  when  ui^teimining  whether 
a  waiver  of  collection  of  the  unpaid 
deductions  may  be  gi anted,  and  shall 
follow  the  procedures  under  Subpart  M 
of  Pari  831  of  this  ctiapfer  when  applying 
the  star.ddrds. 

(2)  If,  under  section  8707(d)  of  title  5, 
United  Slates  Code,  an  agency  waives 
the  collection  of  unpaid  insurance 
deductions  from  an  individual's  pay, 
annuity  or  compens.Mtion,  the  agency 
shall  submit  an  amount  equal  to  We  sum 
of  the  uncollected  deductions  and  any 
applicable  agency  contributions 
required  under  section  8708  of  title  5, 


United  States  Code,  to  OPM  for  dfeposil 
to  the  Employees'  Life  Insurance  Fund. 
An  agency  will  make  its  determination 
on  the  waiver  of  collection  of  an 
overpayment  of  pay  in  accordance  with 
5  U.S.C.  5584  as  implemented  by  4  CPU 
Chapter  I,  Subchapter  G. 

Subpart  E— Termination  and 
Conversion  ..^ 

§  873.501    Termination  and  convers-on  6\ 
insurance. 

(a)  The  family  optional  insurance  of 
an  insured  employee  stops  when  his/her 
basic  insurance  stops  as  provided  in 

§  870.501  of  this  chapter  subject  l.i  a  31- 
day  extension  of  family  optional 
insurance  coverage. 

(b)  If,  because  of  a  declination  ur 
waiver,  an  insured  employee  has  not 
had  the  family  optional  insuiun(,e  during 
the  full  period{s)  of  service  during  which 
he/she  was  serving  in  a  positiun  s.ibjecl 
to  this  part,  or  for  the  5  years  of  service 
immediately  preceding  the  date  on 
which  the  insurance  stops,  whiciicver  is 
less,  the  family  opMone!  insurance  slops, 
subject  to  a  31-day  extension  of  family 
optional  insurance  coverage,  en  the  date 
that  his/her  basic  life  insurance  is 
contiivued  or  reinstated  under  the 
provisions  of  §  870.601  (for  retiremi  r.i ) 
or  under  the  provisions  of  §  870.r:'1 
(during  receipt  of  compensation]  of  thi,-- 
chapter. 

(c)  If,  at  the  time  of  an  mdividual  s 
election  under  §§  370.601(b)  or 
870.701(b)  of  this  chapter  (for  bas'C  life 
insurance  during  receipt  cf  annuity  or 
compensation),  he/she  elects  no  basic 
life  insurance  (as  provided  under 

§  §  870.601(c)(1)  or  87C.701[c)(l )  of  this 
chapter),  the  family  optional  insurance 
stops  at  the  end  of  the  month  in  which 
the  election  is  received  in  OPM,  s,ibject 
to  a  31-day  extension  of  coverage. 

(d)  The  family  optional  insurance  of 
an  insured  person  who  rem^ains  in  a  pa\ 
status  stops,  subject  to  a  31-dviy 
extension  of  coverage.  n\  the  end  of  the 
pay  period  in  which  it  is  delerminrd  th.it 
his/her  periodic  pay,  co.mpensation  for 
work  injury,  or  annui'v.  after  all  cfhi  r 
deductions,  is  insufficient  to  rover  the 
cost  of  the  family  optional  insui  iri.:p 

(e)  During  the  31-day  extension  of 
fam.ily  optional  insurance  coverage 
under  this  section,  a  person  may.  upoii 
application  and  without  medical 
examination,  convert  his/her  fd.iniy 
optional  insurance  to  an  individu.d 
policy  of  life  insurance  at  rates 
applicable  to  his/her  ar.ri'ned  age  and 
class  of  risk  unless,  within  '■:,  calendar 
days  after  the  date  his/her  fa,-^.  i'y 
optional  insurance  stopped,  he/she 
returns  to  a  position  in  which  he/she-  w 
not  excluded  from  coverage. 


(f)  During  the  31-day  period  following 
the  death  of  an  insured  employee,  or 
during  the  31-day  extension  of  family 
optional  insurance  under  this  section, 
each  one  of  the  employee's  or  former 
employee's  family  members  as  defined 
by  5  U.S.C,  8701(d)  may,  upon 
application  and  without  medical 
examination,  convert  the  amount  of 
family  optional  insurance  coverage  in 
force  (maximums  of  S5,000  for  a  spouse 
and  $2,500  for  a  child)  to  an  individual 
policy  of  life  insurance  at  rates 
applicable  to  his/her  attained  age  and 
class  of  risk  unless,  within  31  days  after 
the  date  the  employee's  or  former 
employee's  family  optional  insurance 
stopped,  he/she  returns  to  a  position  in 
which  he/she  is  not  excluded  from 
coverage.  The  family  member's  right  of 
conversion  does  not  attach  if  the 
employee  or  former  employee  exercises 
his/her  right  of  conversion  under 
paragraph  (e)  of  this  section. 

(g)  The  amount  of  an  individual  policy 
as  provided  under  paragraphs  (e)  or  (f) 
of  this  section  shall  not  be  less  than 

SI  ,000. 

Subpart  F— Retired  Employees  and 
Employees  Compensation 

§  873.601    Amount  of  Insurance. 

The  amount  of  family  optional 
insurance  (on  each  family  member) 
continued  during  receipt  of  annuity  or 
compiensation  reduces  by  2  percent  a 
month  effective  at  the  beginning  of  the 
second  calendaf  month  after  (1)  the  date 
the  insurance  would  otherwise  have 
slopped,  or  (2)  the  retiree's  or 
compensationer's  65th  birthday, 
whichever  is  later.  At  12:00  PM  on  the 
day  preceding  the  50th  reduction  the 
insurance  stops,  with  no  e.xtension  of 
coverage  or  right  of  conversion. 

§  873.602    Termination  of  annuity  or 
compensation. 

If  the  annuity  or  compensation  for 
work  injury  paid  to  an  insured  person  is 
terminated,  or  if  the  Department  of 
Labor  finds  that  an  insured  person 
receiving  compensation  for  work  injury 
is  able  to  return  to  duty,  family  optional 
insurance  held  as  a  retired  employee  or 
person  receiving  compensation  stops, 
with  no  31-day  extension  of  coverage  or 
right  of  conversion,  on  the  date  of  that 
termination  or  finding. 

§  873.603    Waiver  or  suspension  of  annuity 
or  compensation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  annuity  or 
compensation  for  work  injury  is  waived 
or  suspended,  family  optional  insurance 
continues.  When  payment  of  annuity  or 
compensation  is  resumed,  the  employing 
office  shall  withhold  the  full  cost  of  the 


insurance  for  the  period  of  waiver  or 
suspension  during  which  the  person  is 
under  age  65. 

(b)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemploying  office 
shall  withhold  the  full  cost  of  the 
insurance  during  each  pay  period  of 
reemployment 

§  873.604    Reemployed  retired  employees. 

(a)(1)  A  retired  employee  appointed  to 
a  position  in  which  he/she  is  not 
excluded  from  basic  insurance  coverage 
by  law  or  regulation  is  eligible  for  family 
optional  insurance  as  an  employee.  If 
he/she  has  family  optional  insurance  as 
a  retired  employee,  that  insurance  (and 
any  corresponding  withholdings)  is 
suspended  on  the  day  preceding  his/her 
first  day  in  a  pay  status  under  the 
appointment  and.  unless  he/she  files 
with  his/her  employing  office  a 
declination  of  family  optional  insurance 
(or  a  waiver  of  basic  insurance),  he/she 
acquires  family  optional  insurance  as  an 
employee, 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  family  optional 
insurance  acquired  as  an  employee 
stops,  with  no  31-day  extension  or  right 
of  conversion,  on  the  date  reemployment 
terminates  and  any  suspended  family 
optional  insurance  which  may  remain  in 
force  foUow^lng  reductions  is  reinstated 
on  the  day  following  termination  of  the 
reemployment. 

(b)  Family  optional  insurance 
acquired  during  reemployment  may  be 
continued  after  termination  of  the 
reemployment  if  the  retired  employee: 

(1)  Qualifies  for  a  supplemental 
annuity  or  acquires  a  new  retirement 
right, 

(2)  Continues  his/her  basic  insurance 
under  paragraphs  (c)(2).  (c)(3).  or  (c)(4) 
of  §  870,601  of  this  chapter,  and 

(3)  Has  had  family  optional  insurance 
in  force  for  the  5  years  of  service 
immediately  preceding  separation  from 
reemployment  or  for  the  full  period(s)  of 
service  during  which  it  was  available  to 
him/her.  whichever  is  less. 

If  the  family  optional  insurance  acquired 
during  reemployment  i,s  so  continued, 
any  suspended  family  optional 
insurance  stops  with  no  31-day 
extension  of  coverage  or  right  of 
conversion. 


Subpart  G— Definition  of  Family 
Member 


'% 


§  873.70*1    Definition  of  family  member. 

For  the  purposes  of  this  part,  the  terms 
"spouse"  and  "child"  shall  mean  a 
spouse  and  unm.arried  dependent  child 
within  the  meaning  of  these  terms  under 


the  definition  of  "family  member"  under 
5  U.S.C.  8701(d). 

§  873.702    Proof  of  dependency. 

(a)  A  child  is  considered  to  have  been 
dependent  on  an  employee  or  former 
employee  if  he/she  is: 

(1)  A  legitimate  child. 

(2)  An  adopted  child. 

(3)  A  stepchild  or  recognized  natural 
child  who  lived  with  the  employee  or 
former  employee  in  a  regular  parent- 
child  relationship. 

(4)  A  recognized  natural  child  for 
whom  a  judicial  determination  of 
support  had  been  obtained,  or 

(5)  A  recognized  natural  child  to 
whose  support  the  employee  or  former 
employee  made  regular  and  substantial 
contribution. 

(b)  The  following  are  examples  of 
proof  of  regular  and  substantial  support. 
More  than  one  of  the  following  proofs 
may  be  required  to  show  support. 

(i)  Evidence  of  eligibility  as  a 
dependent  child  for  benefits  under  State 
or  Federal  programs. 

(2)  Proof  of  inclusion  of  the  child  as  a 
dependent  on  the  employee's  or  former 
employee's  income  tax  returns. 

(3)  Canceled  checks,  money  orders,  or 
receipts,  for  periodic  payments  from  the 
employee  or  former  employee  for  or  on 
behalf  of  the  child. 

(4)  Evidence  of  goods  or  services 
which  show  regular  and  substantial 
contributions. 

(fe)  Any  other  evidence  which  the 
Office  of  Federal  Employees'  Group  Life 
In^ance  shall  find  to  be  sufficient 
proof  of  support  or  of  paternity  or 
maternity. 

(c)  The  Office  of  Federal  Employees' 
Group  Life  Insurance  may  deny  an 
individual  coverage  as  a  dependent 
child,  if: 

(1)  Evidence  shows  that  the  employee'' 
or  former  employee  did  not  recognize 
the  child  as  his/her  c^'n  despite  a 
willingness  to  support  the  child,  or 

(2)  Evidence  calls  the  child's  paternity 
or  maternity  into  doubt,  despite  the 
employee's  or  former  employee's 
recognition  and  support  of  the  child. 

(d)  For  the  purposes  of  an  employee's 
election  of  family  optional  insurance 
upon  the  acquisition  of  a  child,  as 
provided  in  §  873.205.  the  employing 
agency  shall  base  any  requisite 
determination  of  dependency  on  the 
criteria  expressed  in  paragraphs  (a),  (b). 
and  (c)  of  this  section. 

§  873.703    Child  incapable  of  self-support. 

(a)  Upon  receipt  of  a  claim  for  family 
optional  insurance  in  the  event  of  death 
of  a  child  over  the  age  of  21  years,  the 
Office  of  Federal  Employees'  Group  Life 
Insurance  shall  determine,  on  the  basis 
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of  such  evidence  as  it  deems  necessary, 
whether  the  deceased  child  was 
incapable  of  self-support  because  of  a 
mental  or  physical  disability  which 
existed  before  becoming  22  years  of  age. 
(b)  In  the  event  of  an  employee's 


recommendations  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 


(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 

601-674) 

Charle^.  Brader. 

Director.  Fruit  an(fVegetable  Division, 
AgripLltural  Marlietivg  Service. 

(FR  Doc^O-10453  Filfd  12-23-80;  12:25  pm) 
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1.  Request  from  Bayvet  Division  of 
Cutter  Laboratories,  Inc.,  to  delete  and/ 
or  replace  proprietary  name 
"Chemagro"  with  proprietary  name 
"Gutter." 

2.  Request  from  Ralston  Purina 
Company  that  Purina  Wound  Protector, 


Done  at  Washington,  D.C.,  this  19th  day  of 
December  1980. 
J.  K.  At^vell. 

Acting  Deputy  Administrator,  Veterinary 
Services. 

(FR  Due  80-»0.;41  Filed  12-23-80  a«  ami 
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the  above  referenced  10  CFR  Part  75. 
changes  thereto,  and  changes  to  10  CFR 
Parts  40,  50,  70, 150,  and  170  are  effective 
sn  December  24, 1980. 

Dated  at  Bethesda.  Md.  this  16th  day  of 
December.  1980. 

For  the  Nuclear  Reeuiatory  Commission. 
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of  such  evidence  as  it  deems  necessary, 
whether  the  deceased  child  was 
incapable  of  self-support  because  of  a 
mental  or  physical  disability  which 
existed  before  becoming  22  years  of  age. 

(b)  In  the  event  of  an  employee's 
election  of  family  optional  insurance 
under  §  873.205,  where  the  opportunity 
to  elect  is  based  solely  on  the 
acquisition  of  a  child  over-age  21,  the 
employee  shall  submit  to  the  employing 
office  at  the  time  of  filing  the  election,  a 
certificate  of  the  physician  that  the  child 
is  incapable  of  self-support  because  of  a 
physical  or  mental  disability  which 
existed  before  the  child  became  22  years 
of  age,  and  can  be  expected  to  continue 
for  more  than  1  year.  The  certificate 
shall  include  a  statement  of  the  name  of 
the  child,  the  nature  of  his/her 
disability,  the  period  of  time  it  has 
existed,  and  its  probable  future  course 
anti  duration.  The  certificate  shall  be 
signed  by  the  physician  and  show  his/ 
her  office  address. 
(5  U.S.C.  8716) 

|Hl  Doc  80-40201  Filed  12-23-80;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  502] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  December  26, 
1980-January  1. 1901.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  navel  oranges  for  this  period 
due  to  the  marketing  situation 
confronting  the  orange  industry. 
EFFECTIVE  DATE:  December  26,  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Malvin  E.  McGaha.  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings, 
This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 


recommendations  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1980-81  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 
The  marketing  policy  was  recommended 
by  the  committee  following  discussion 
at  a  public  meeting  on  October  14, 1980. 
A  final  impact  analysis  on  the  marketing 
pohcy  is  available  from  Malvin  E. 
McGaha,  Chief,  Fruit  Branch,  F&V, 
AMS,  USDA.  Washington,  D.C.  20250, 
telephone  202-447-5975. 

The  committee  met  again  publicly  on 
December  22, 1980  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navels  deemed  advisable  to  be  handled 
during  the  specified  week.  The 
committee  reports  the  demand  for  navel 
oranges  is  slow. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  is  based  and  when 
the  action  must  be  taken  to  warrant  a 
60-day  comment  period  as 
recommended  in  E.0. 12044,  and  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  | 

notice,  engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  It  is  necessary  to 
effectuate  the  declared  purposes  of  the 
act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

1.  Section  907.802  is  added  as  follows: 

§  907.802    Navel  Grange  Regulation  502. 

Order,  (a)  The  quantities  of  navel 
oranges  grown  in  Arizona  and 
California  which  may  be  handled  during 
the  period  December  26, 1980,  through 
January  1, 1981,  are  established  as 
follows: 

(1)  District  1:  .500.000  cartons; 

(2)  District  2:  unlimited  cartons; 

(3)  District  3:  unlimited  cartons; 

(4)  District  4:  unlimited  cartons. 

(b]  As  used  in  this  section,  "handled," 
"District  1,"  "District  2,"  "District  3," 
"District  4,"  and  "carton"  mean  the 
same  as  defined  in  the  marketing  order. 


(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 

601-674) 

Charle^/Brader,   ^ 

Directtr,  Fruit  ancfVegetable  Division. 

AgripLltural  Marlieting  Service. 

|FR  Doc>«>-40453  Filed  12-23-80;  12:25  pm) 
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Animal  ind  Plant  Health  Inspection 
Service  \ 

9  CFR  Pail  83 

Screwworins 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTlOMi  Final  rule^ 

SUMMARY:  This  document  amends  the 
regulations  concerning  the  approval  of 
pes/icides  permitted  by  the  Department 
fopuse  in  the  treatment  of  livestock 

Tected  with  screwworms.  This  action 
if  necessary  to  delete  the  names  of 
roprietary  brands  of  pesticide  products 
Tom  the  approved  list,  some  of  which 
are  no  longer  marketed,  and  to  provide 
information  on  the  generic  pesticides 
which  are  approved  for  such  treatment 
of  livestock.  The  effect  of  this  action  is 
to  identify  in  the  regulations  only  certain 
generic  pesticides  as  effective  for  the 
treatment  of  animals  affected  with 
screwworms  and  to  provide  information 
on  how  to  obtain  the  names  of 
proprietary  brands  of  such  pesticides. 
EFFECTIVE  DATE:  January  26, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Floyd  Smith,  USDA,  APHIS-VS, 
Sheep,  Goat,  Equine  and  Ectoparasites 
Staff,  Room  733,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8233.  The  Final  Impact 
Statement  describing  the  options 
considered  in  developing  final  rule  and 
the  impact  of  implementing  each  option 
is  available  on  request  from  Program 
Services  Staff,  Room  870,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  Maryland  20/32,  301-43&- 
8695. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
UfjDA  procedures  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  "not  significant." 
On  Friday  June  6, 1980,  there  was 
published  in  the  Federal  Register  (45  FR 
38071-38072)  a  proposed  rule  concerning 
the  approval  of  pesticides  permitted  by 
the  Department  for  use  in  the  treatment 
of  livestock  affected  with  screw -.vorm.s. 
\  A  60-day  comment  period  was  provided 
which  expired  August  5, 1980. 
*    A  total  of  3  comments  were  received 
a's  follows; 


1.  Request  from  Bayvet  Division  of 
Cutter  Laboratories,  Inc.,  to  delete  and/ 
or  replace  proprietary  name 
"Chemagro"  with  proprietary  name 
"Gutter." 

2.  Request  from  Ralston  Purina 
Company  that  Purina  Wound  Protector, 
EPA  Registration  Number  602-191.  be 
made  part  of  §  83.8(b],  to  9  CFR  Part  83. 

3.  Request  from  Carson  Chemicals, 
Inc.,  that  Screwworm  Bomb,  EP.'^ 
Registration  Number  2382-80  be  made 
part  of  Section  83,8[b),  to  9  CFR  Part  83. 

As  proprietary  names  will  no  longer 
be  used  in  the  CFR  after  the  effective 
date  of  this  final  rule,  we  will  make  the 
corrections  and  additions  in  Veterinary 
Services  Memorandum  556.1, 
Supplement  No.  1,  which  will  be 
available  to  the  public  as  provided  in 
new  footnote  2  of  83.8(b).  Since  there 
were  no  adverse  comments  on  the 
proposed  amendment,  it  ^11  be 
implemented  as  proposed.  The 
comments  received  confirm  the  need  for 
such  an  amendment  since  the  change  of 
proprietary  names  and  the  introduction 
of  new  proprietary  formulas  is  an 
ongoing  process. 

Accordingly,  Part  83,  Title  9.  Code  of 
Federal  Regulations,  is  amended  in  the 
following  respects: 

1.  Section  83.8(b)  is  revised  to  read: 

§  83.8    Permitted  pesticides  and  approved 
procedures. 

*         •         •         •         * 

(b)  Proprietary  brands  of  coumaphos 
and  ronnel,  which  are  registered  by  the 
Environmental  Protection  Agency  for 
use  on  livestock  for  screwworms  under 
the  Federal  Insectigide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  135  et  seq.),  are  permitted  for  the 
treatment  of  livestock  for  purposes  of 
this  part  only  when  used  in  accordance 
with  directions  on  the  labels  in 
connection  with  their  registrations  under 
the  provisions  of  FIFRA.' 

2.  A  footnote  2  to  §  83.8(b)  is  added  to 
read: 

■Niinies  of  proprietHry  brands  of  thp  pesticides 
pi  rniitted  by  the  Department  for  the  treatment  of 
liiesltick  for  purposes  of  this  pari  may  be  obtained 
from  the  United  Slates  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection  Service. 
VLtcnnary  Services.  Sheep.  Goat.  Equine,  and 
E\lopar.isiies  Staff,  Screwworm  Eradication 
Piosr.im.  Hyattsville,  .Maryland  20782.  Veterina.-y 
Services  personnel  may  not  make  any  warranty  or 
represi  nlation.s.  e\p!es6  or  implied,  concerning  the 
use  of  these  pes'.cides  and  shall  not  be  responsible 
for  anj  loss,  da.-nage,  or  injury  as  a  result  of  the 
usr  of  any  pesticide. 

3.  Section  83.8(c)  is  deleted  in  its 
entirety. 

(Sees.  4-7,  23  Stat.  32,  as  amended;  sees.  1 
and  2,  32  Stat.  791-792,  as  amended:  sees.  1 
throuHH  4.  33  Stat.  1264  and  1265,  as  amended 
(21  U.S.C.  111-113. 115.  117,  120,  121,  123-126, 
1341).  134f;  37  FR  28464.  28477;  38  FR  19141)) 


Done  at  Washington,  D.C,  this  19th  day  of 
December  1980. 

J.  K.  AtwelL 

Acting  Deputy  Administrator,  Veterinary 

Services. 

[FR  Due  80-40.;ai  Fil*d  12-;3-80  a45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  40,  50,  70,  75, 150  and 
170 

Safeguards  on  Nuclear  Material- 
Implementation  of  US/IAEA 
Agreement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Confirmation  of  Effective  Date. 

SUMMARY:  The  Commission  is  providing 
notice  of  the  entry  into  force  of  the  US/ 
I.'VEA  Safeguards  Agreement  on 
December  9, 1980  and  of  the  effective 
date  of  regulations  to  implement  that 
Agreement. 

EFFECTIVE  DATE;  Decem.ber  24, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.  Morgan,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
(Phone  301-443-5903). 
SUPPLEMENTARY  INFORMATION:  On  July 
31, 1980,  the  Nuclear  Regulatory 
Commission  published  in  the  Federal 
Register  (45  FR  50705)  a  new  Part  75  to 
Title  10  of  the  Code  of  Federal 
Regulations  and  amendments  to  10  CFR 
Parts  40,  50,  70, 150,  and  170  to 
implement  the  Agreement  Between  the 
United  States  of  America  and  the 
International  Atomic  Energy  Agency  for 
the  Application  of  Safeguards  in  the 
United  States  of  America  (US/IAE.\ 
Safeguards  Agreement),  Further,  on 
.November  4.  1980,  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  (45  FR  73012)  minor 
clarifying  amendments  to  10  CFR  Parts 
70  and  75,  with  regard  to  reporting  under 
the  US/IAEA  Safeguards  Agreement. 
The  .Notice  accompanying  the  rules 
stated  that  the  effective  date  of  both  of 
these  rulemaking  actions  were 
contingent  "Upon  the  Agreement's  entry 
into  force  and  publication  of  notice 
thereof  in  the  Federal  Register."  Notice 
is  hereby  given  that  on  December  9, 
1980,  in  accord  with  Article  24  of  the 
Agreement,  the  United  States  provided 
written  notification  to  the  International 
Atomic  Energy  Agency  that 
constitutional  and  statutory 
requirements  of  the  United  States  for  the 
entry  into  force  of  the  US/IAEA 
Agreement  had  been  met.  Accordingly. 


the  above  referenced  10  CFR  Part  75. 
changes  thereto,  and  changes  to  10  CFR 
Parts  40.  50,  70, 150,  and  170  are  effective 
an  December  24, 1980. 

Dated  at  Bethesda,  Md.  this  16th  day  of 
December,  1980. 

For  the  Nuclear  Regulatory  Commission. 

William  ).  Dircks, 

Execulive  Director  for  Operations. 

|FR  Dor  8I>-»01 1-  Filpil  I2-E.V80.  6 45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Parts  503  and  504 
[Docket  No.  ERA-R-80-17] 

Calculation  for  the  Cost  of  Using 
Alternate  Fuels  Under  ttie  Powerplant 
and  Industrial  Fuel  Use  Act  of  1d76 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy- 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  this  final  rule 
which  provides  the  methodology  for  the 
cost  calculation  to  be  used  by  new  and 
-existing  facilities  seeking  certain 
exemptions  from  the  prohibitions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA)  (42  U.S.C.  §  8301  et  seq.). 
EFFECTIVE  DATE:  This  final  rule  shall 
become  effective.  January  23, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Webb  (Office  of  Pubhc 
Information),  Economic  Regulatory 
Administration.  Department  of 
Energy.  Room  B-110,  2000  M  Street.      »^. 
N.W..  Washington,  D.C.  20461.  (202) 
653-4055. 
Stephen  M.  Stern  (Office  of  Regulatory 
Policy).  Economic  Regulatory 
Administration,  Department  of 
Energy,  Room  7002,  2000  M  Street, 
N.W..  Washington,  D.C.  20461,  (202) 
653-3217. 
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(b)  Specification  of  discount  rates 

(c)  Fuel  inventories 
|d)  Future  fuel  prices 

(e)  Operation,  maintenance,  and  fuel  costs 

(f)  Useful  life 

(g)  Consultation  with  State  regulatory 
authorities 

(h)  Substantially  exceeds  premium 

(i)  Natural  gas  price 

(j)  Allowance  for  funds  used  during 
construction 

(k)  Revenue  requirements 

(l)  Longer  lead  time  required  for  a  coal 
facility  than  an  oil  facility 

(m)  Replacement  facility  , 

(n)  Other  technical  changes 

(o)  Miscellaneous  items 

■  III.  'Procedural  Matters 

I.  Background 

Proposed  rules  implementing  Sections 
211(a)(1),  212(a)(1)(A),  311(a)(1),  and 
312(a-j(l)(A)  of  FUA,  which  provide  for 
exemptions  from  the  Act's  prohibitions 
for  facilities  which  demonstrate  that  the 
cost  of  using  an  alienate  fuel 
"substantiaHy  exceeds"  the  cost  of  using 
imported  petroleum,  were  published  on 
November  17. 1978,  at  43  FR  53974.  54005 
and  54030,  and  on  January  29, 1979,  at  44 
FR  5808,  5820  and  5840  and  public 
comments  were  solicited.  An  interim 
rule  was  subsequently  published  on 
May  17. 1979,  at  44  FR  28950,  28979  and 
28999.  and  on  July  23, 1979,  at  44  FR 
43176.  43191  and  43209,  and  additional 
comments  were  requested. 

After  considering  the  comments 
received,  ERA  determined  that  it  would 
be  inappropriate  to  adopt  the  interim 
rule,  and  the  cost  calculation  provisions 
of  the  interim  n^le  vyere  subsequently 
revoked.  ERA  is"3ued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  on  June 
23, 1980  (45  FR  42190)  proposing  a  new 
methodology  for  the  cost  calculation 
provisions  which  are  being  adopted  in 
final  form  here.  A  public  hearing  was 
held  on  July  31, 1980.  The  written 
comment  period,  originally  scheduled  to 
close  on  August  20, 1980,  was  extended 
to  OOober  20, 1980. 

II.  Comments 

(a)  Cost  calculation  methodology. — 
The  overwhelming  majority  of 
commenters  favored  the  use  of  the  net 
proposed  present  value  technique  to 
compare  the  cost  of  using  imported 
petroleum  to  the  cost  of  using  an 
alternate  fuel  because  this  method 
closely  follows  private  sector 
investment  decision  evaluation 
procedures.  ERA  has  adopted  this 
approach.  For  additional  discussion  j&f 
this  methodology,  see  the  preffttiBTe  to 
the  NOPR  (45  FR  42191,  June  ?3, 1980). 

(b)  Specification  ofdiscovnhfates. — 
The  statutory  definition  of  cost  (Section 
103{a)(20)  of  FUA)  requires  that  the  cost 


calculation  procedures  use  a  discount 
rate  to  determine  the  cost  of  capital.  In 
the  NOPR.  the  discount  rate  was 
tentatively  set— in  real  terms  without 
inflation— at  7.7  percent  for  major  fuel 
burning  installations  (MFBIs)  and  at  2.9 
percent  for  powerplants. 

These  rates  are  the  means  of  samples 
of  firms'  real,  after  tax,  weighted 
average  marginal  costs  of  capital  as 
determined  in  a  study  performed  for 
ERA.  The  study  addressed  a  sample  of 
118  Class  A  and  Class  B  utilities  and  a 
sample  of  54  energy-intensive  industrial 
firms.  The  mean  of  the  utility  sample 
was  2.9  percent  per  annum,  and  the 
mean  of  the  industrial  sample  was  7.7 
percent  per  annum.  ERA  decided  to  use 
this  particular  study  as  a  basis  for 
setting  the  discount  rates  because  it 
focused  on  the  population  deemed  by 
ERA  to  be  most  likely  affected  by  FUA. 
A  summary  of  the  study  was  published 
in  the  Federal  Register  (44  FR  43222-23, 
July  23, 1979).  ('•Costs  of  Capital  and 
Rates  of  Return  for  Industrial  Firms  and 
Class  A  &  B  Electric  Utility  Firms," 
prepared  for  the  Department  of  Energy 
Division  of  Coal  Regulations  by  Ernst  & 
Ernst,  June  1979.) 

Note.— ERA  has  received  numerous 
comments  that  ERA'S  2.9%  (for  utilities)  and 
7.7%  (for  MFBIs)  discount  rates  are  much 
lower  than  t';ose  employed  by  industry.  The 
perceived  difference  is  because  ERA's 
presumed  discount  rdics  are  after  tax  and  do 
not  include  inflation,  whereas  common 
industrial  usage  frequently  includes  both  of 
these  factors.  For  typical  companies,  an 
industrial  discount  rate  of  20.5%  (including 
taxes  and  inflation)  and  ERA's  7.7% 
(excluding  taxes  and  inflation)  would  be 
equivalent,  as  are  a  utility  discount  rate  of 
16.8%  and  ERA'S  2.9-.  [The  typical  company 
used  in  the  above  illtslration  is  assumed  to 
have:  (1)  27,0%  cost  of  common  equity,  (2) 
debt/equity  ratio  of  10.  (3)  cost  of  debt  of 
14%,  (4)  no  preferred  equity.  (5)  46%  taxes, 
and  (6)  9.6%  inflation  (based  on  the  GNP 
deflator  from  3id  quarter,  1979  to  the  3rd 
quarter.  19dO).  The  t.\  pical  utility  used  in  the 
above  iliustraiion  is  assumed  to  have:  (1) 
22.3%  cost  of  common  equity,  (2)  debt/equity 
ratio  of  2.0.  (3)  14%  cost  of  dabt,  (4]  no 
preferred  equity.  [5]  46%  taxes,  and  (6)  9.6% 
inflation] 

Many  comn-.enters  criticized  the  use  of 
these  discount  rates  and  the 
methodology  used  to  compute  thenfTThe 
most  significant  criticisms  were  tli^t  (i) 
individual  fiims  should  be  permitted  to 
use  their  own  discount  rates  rather  than 
a  national  average,  (ii)  these  discount 
rates  are  not  appropriate  for  use  by 
government  and  municipal  facilities,  and 
(ill)  ERA  should  have  used  an  inflation 
indicator  o'hcr  th^n  the  previous  year's 
GNP  deflsior  to  f  ompute  real  discount 
rati?s. 

In  light  of  thtsF  oomments,  ERA  has 
modified  the  :i:lf>  to  permit  a  petitioner 


to  use  either  the  specified  7.7%  or  2.9% 
discount  rates,  whichever  is  appropriate, 
or  the  firm's  actual  cost  of  capital  as 
computed  by  the  methodology  contained 
in  Appendix  I  to  the  final  rule  for 
existing  facilities  (45  FR  53711-53712. 
August  12. 1980}.  The  purpose  of  this 
modification  is  to  permit  the  use  of  firm- 
specific  discount  rates  and  to  recognize 
the  fact  that  different  facilities  have 
different  costs  of  capital. 

Under  the  NOPR.  ERA  proposed  using 
the  previous  year's  GNP  deflator  as  the  _ 
appropriate  measure  to  determine  the 
expected  rate  of  inflation  for  use  in 
computing  real  costs  of  capital.  Some 
commenters  suggested  that  an  estimated 
rate  of  inflation  computed  over  the 
equipment's  useful  life  should  be  used. 
Others  suggested  that  a  weighted 
average  of  several  years'  inflation 
should  be  used.  These  commenters  did 
not,  however,  furnish  supporting 
evidence  or  data  sufficient  to  implement 
the  suggested  proposals  or  to  persuade 
ERA  that  their  proposals  were  clearly 
superior  to  ERA's.  ERA  will  continue  to 
examine  and  may  initiate,  if  appropriate, 
a  further  rulemaking  on  accounting  for 
inflation  and  computing  the  cost  of 
capital  in  the  coming  year. 

(c)  Fuel  inventories 

In  the  NOPR.  ERA  proposed  specific 
inventory  levels  for  powerplants  and 
presumptive  inventory  levels  for 
installations  to  be  used  for  purposes  of 
the  cost  calculations  (45  FR  42192,  June 
23, 1980). 

ERA  received  several  comments  on 
the  actual  levels  of  inventory  specified. 
Some  commenters  stated  that  while  a  21 
day  supply  is  sufficient  for  oil 
inventories,  industrial  installations 
generally  stock  a  30  to  60  day  supply  of 
coal  because  the  coal  supply  is  more 
susceptible  to  interruptions  such  as 
railroad  problems,  strikes,  and  mine 
shutdowns.  One  commenter  suggested 
that  a  45  day  supply  for  oil  and  a  90  day 
supply  for  coal  are  typical.  Without 
regard  to  the  fact  that  utility  inventories 
may  be  specified  by  a  state  regulatory 
authority.  ERA  recognizes  from  these 
comments  that  all  inventory  levels  may 
not  be  industry  or  firm  specific. 

Some  commenters  suggested  that  all 
fuel  inventory  levels,  not  just  those  for 
insla''alions,  should  be  rebuttable  with 
appropriate  evidentiary  presentations. 
ERA  agrees  and  has  changed  the  cost 
calculation  requirements  to  provide  for 
an  alternative  to  specified  fuel  in-.entory 
level  guidelines.  However,  the  petitioner 
must  use  equivalent  fuel  supply 
inventories.  Under  the  rules  issued 
today,  a  petitioner  will  be  permitted  to 
use  these  guidelines  or  it's  own  firm- 
specific  inventory  requirentpnts  upon 


presentation  of  appropriate  supporting 
evidence  to  ERA. 

Some  commenters  indicated  that  fuel 
inventories  of  78  days  for  powerplants 
which  use  natural  gas  are  excessive 
because  natural  gas  is  not  generally 
stored  on  the  site.  ERA  agrees  and  has 
revised  the  regulation  to  specify  no 
required  fuel  inventory  for  natural  gas 
fired  facilities  if  the  gas  supply  is 
uninterruptible,  if  the  gas  supply  is 
interruptible,  however,  an  appropriate 
inventory  of  back-up  fuel  must  be 
included. 

(d)  Future  fuel  prices 

In  the  NOPR,  ERA  proposed  two 
methodologies  to  incorporate  expected 
changes  in  future  fuel  prices  foi  the 
purposes  of  the  cost  calculation.  One 
method  would  involve  adding  a  fixed 
annuity  to  the  price  of  oil  based  upon 
projected  future  increases  in  the  price  of 
oil  relative  to  that  of  coal  and  other 
alternate  fuels  (see  Appendix  II-B  of  the 
NOPR).  The  other  proposed  method 
would  permit  petitioners  to  use  either 
the  explicit  price  trajectories  for  oil  and 
alternate  fuels  or  a  four  dollar  per  barrel 
maximum  fixed  annuity  (see  Appendix 
II-AoftheNOPR). 

To  develop  the  price  trajectories  and 
the  annuity  proposed  in  Appendix  II-A 
and  Appendix  II-B,  EPA  examined  a 
variety  of  fuel  price  projections  and  then 
calculated  the  equivalent  annuities  as 
described  in  the  NOPR  (45  FR  42192-7. 
June  23, 1980).  To  determine  the  change 
in  real  imported  oil  price  relative  to  that 
of  coal,  ERA  assum.ed  the  standard  cost 
calculation  parameters  associated  with 
a  new  installation  going  on  line  in  1980, 
having  a  40  year  useful  life,  and  using  a 
7.7  percent  discount  rate. 

F.R.A  evaluated  five  forecasts  made  by 
three  differerict  sources:  (1)  Energy 
Information  Administration  (EIAj  of 
DOE:  high,  medium,  and  low  scenarios; 
(2)  Data  Resoui-ces,  Inc.  (DRI);  and  (3) 
Wharton  Econometric  Forecasting 
Associates.  Inc.  (Wharton).  The  results 
of  the  evaluation  are  contained  in  the 
NOPR, 

ERA'S  use  of  a  single  set  of 
trajectories  in  Appendix  II-A  was 
criticized  as  too  general.  Commenters 
suggested  that  there  is  sufficient 
regional  variability  and  uncertainty  in 
the  projections  for  both  coal  and  oil 
prices  to  warrant  the  use  of  fuel-  and 
region-specific  or  firm-specific 
trajectories.  Several  commenters  also 
suggested  that  the  trajectories  be 
expressed  by  a  range  of  values  to 
accommodate  forecast  uncertainty. 

One  commenter  suggested  that 
allowing  the  petitioner  to  use  either  the 
fixed  annuity  or  the  explicit  trajectories 
(proposed  in  Appendix  II-A)  was 
preferable  because  it  limited  the  effect 


of  uncertain  trajectories.  The  sole  use  of 
the  fixed  annuity  method  (proposed  in 
Appendix  II-B)  was  universally  rejected 
by  commenters  because  it  fails  to 
accommodate  facilities  with  short 
remaining  useful  lives. 

ERA  has  adopted  Appendix  II-A  as 
Appendix  II  and  deleted  Appendix  II-B. 
ERA  recognizes  that  establishing 
realistic  trajectories  for  oil,  coal,  and 
other  alternate  fuels  is  an  uncertain 
undertaking.  Consequently,  ERA  has 
decided  to  mitigate  this  uncertainty  by 
offering  petitioners  the  choice  of  using 
either  the  specified  set  of  trajectories  or 
the  fix«d  annuity  method  as  designated 
by  ERA,  ERA  is  aware  of  the  potential 
importance  of  regional  coal  trajectories. 
However,  ERA  does  not  have  sufficient 
data  lo  publish  such  trajectories  at  this    - 
time.  ERA  is  hereby  soliciting  comments 
on  the  need  for  and  a  method  to 
calculate  regional  coal  price  trajectories. 
ER.-\  intends  to  review  the  specified  set 
of  trajectories — both  oil  and  coal — and 
the  designated  fixed  annuity  value 
periodically.  Any  changes  in  these 
values  will  be  effected  only  after 
appropriate  notice  and  an  opportunity 
for  public  comment, 

(e)  Operation  maintenance,  and  fuel 
costs 

[1]  Poivcrplants 

ERA  receix  ed  comments  on  the 
proposed  methods  for  computing  annual 
cash  outlays  for  operation,  maintenance, 
and  fuel  costs  of  powerplants.  These 
costs  rould  be  calculated  through  use  of 
(i)  an  economic  dispatch  analysis,  (ii)  a 
70%  capacity  factor,  or  (iiij  an  average 
annual  capacity  factor  over  a  five  year 
period  (for  existing  powerplants  only). 
In  response  to  comments.  ERA  has 
de'.eLi'd  the  use  of  the  five  year  average 
capacity  factor  method  for  existing 
powerplants. 

A  number  of  commenters  felt  that  the 
required  dispatch  analysis  placed  an 
unreasonable  burden  on  petitioners 
because  ERA  required  that  aLal^sis  to 
cover  the  utility's  electric  region  rather 
than  its  service  area.  They  also 
maintained  that  this  type  of  dispatch 
analysis  wouiJ  be  virtually  impossible 
for  small  utilities  to  accomplish  and 
would  not  reflect  Ih&actual  dispatch  of 
units  in  the  system. 

Further,  one  commenter  suggested 
that  Section  103{a)(2O)  of  FUA  cleaily 
contemplated  that  conversion  costs 
would  be  an.jlyzed  based  on  tlie 
dispatching  system  actually  used  by  the 
utility  in  operating  its  powerplants. 

PR  A  h' <i  considered  the  comments  on 
which  service  area  should  be  used  for 
the  dispatch  analysis  and  has  decided  to 
change  the  rule  to  specify  that  the  area 
which  must  be  used  in  the  dispatch 
analysis  is  the  petitioner's  dispatch  area 


including  all  anticipated  exchanges  of 
energy  with  other  utilities  and 
povvcrpools.  ERA  has  also  modified  the 
rule  to  allow  the  petitioner  lo  conduct 
the  dispatch  analysis  for  a 
representative  (not  atypical)  jear  to 
determine  a  unit's  proposed  capacity 
factor  when  burning  an  alternate  fuel. 

Many  commenters  criticized  ERA's 
70%  capacity  factor,  suggesting  that  the 
70%  capacity  factor  is  too  high, 
particularly  for  existing  facilities,  and 
fails  to  recognize  the  decline  in  capacity 
factor  with  increasing  unit  age. 

ERA  emphasizes  that  this  70% 
capacity  factor  would  only  be  used  as 
an  alternative  to  a  dispatch  analysis — 
which  has  been  considerably  simplified 
in  the  final  rule.  ERA  believes  that  this 
capacity  factor  is  reasonable  since  the 
availability  of  coal  fired  powerplants  is 
generally  greater  than  70%.  Since  annual 
capacity  factor  is  determined  by  both 
pow tTplant  availability  and  dispatch. 
70  "o  is  a  reasonable  expectation  of  the 
annual  capacity  factor. 

(2)  Powerplants  and  installations 

The  proposed  rule  required  that  a 
certification,  subject  to  penalties,  be 
made  that  (a)  the  proposed  powerplanl 
would  not  use  more  oil  than  the  dispatch 
analysis  showed  it  would  use,  or  (b)  the 
proposed  installation  would  not  use 
more  oil  than  the  maximum  which  could 
have  been  specified  and  still  receive  an 
exemption. 

In  response  to  comments,  ERA  agrees 
that  imposing  this  provision  by  rule  is 
not  necessary  and  has  eliminated  the 
certification  requirement. 

(f)  L'sc fill  life 

The  .NOPR  specified  a  presumptive 
usi'ful  lite  of  40  years  for  MFBIs  and  35 
years  for  non-nuclear  powerplants.  A 
useful  life  of  40  years  was  specified  for 
nuclear  powerplants. 

ER.A  received  many  comments 
criticizing  those  presumptive  useful 
lives.  Seme  commenters  suggested  that 
ER.'X  revise  the  rule  and  adopt  the 
concept  of  the  "economic  useful  life"  as 
is  being  considered  by  Congress  in 
current  tax  reform  efforts.  This  uould 
take  into  consideration  such  things  as 
technological  obsolescence  which  could 
become  increasingly  significant  as  new 
alternate  fuels  become  comn;ercially 
available. 

Another  commenter  suggested  that 
boilers  do  not  actually  have  useful  lives 
of  40  years,  but  are  essentially  rebuilt  to 
attain  40  year  life  spans.  It  was 
suggested  that  ER.'\  should  allow  use  of 
the  period  of  time  the  boiler  is  initially 
scheduled  to  be  in  operation  as  part  of  a 
facility  (planned  facility  life)  as  its 
useful  life,  rather  than  setting  40  years 
as  a  rebuttable  presumption. 
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One  commenter  reviewed  a  report 
enUtled  "Major  Fuel  Burning  Installation 
(MFBI)  Combustion  Age  Study" 
prepared  by  Radian  Corporation,  a  DOE 
contractor.  The  commenter  concluded  _ 
that  the  report  did  not  justify  a  40  year 


necessarily  required  to  be  set  forth  in 
the  regulafions  and  has  therefore 
eliminated  the  consultation  provision  in 
the  final  rule, 
(h)  Substantially  exceeds  premium 
Many  commenters  criticized  the 


Some  commenters  criticized  ERA  for 
proposing  that  natural  gas  be  priced  at 
the  Btu  equivalent  price  of  #6  residual 
fuel  oil  which  meets  appropriate  local 
air  quality  standards.  The  commenters 
suggested  that  ERA  in  its  proposal  made 
nn  aHiiistmpnt  for  the  ohvious  and 
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present  worth  of  future  revenue 
requirements. 

Based  on  a  review  of  the  comments 
received,  we  believe  there  is  no 
significant  difference  between  the  basic 
methodology  used  by  ERA  and  those 

ciioopBtpH  hv  rnmmpntprs   Thprpfnrp. 


coal  or  other  alternate  fuel  in  "such 
powerplant"  during  a  period  of 
remaining  useful  life. 

The  NOPR  required  an  analysis  of 
replacement  capacity  using  alternate 
fuels,  notwithstanding  the  fact  that  the 
pxi.qtino  fanilitv  was  not  itself 


therefore  has  redefined  the  term  so  that 
it  may  vary  from  year  to  year  to  reflect 
anticipated  rates. 

One  commenter  suggested  that  the 
powerplants  being  compared  should 
have  the  same  net  continuous  capability 
(ERA  assumes  the  commenter  meant 
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One  commenter  reviewed  a  report 
entitled  "Major  Fuel  Burning  Installation 
(VIFBI]  Combustion  Age  Study" 
prepared  by  Radian  Corporation,  a  DOE 
contractor.  The  commenter  concluded  _ 
that  the  report  did  not  justify  a  40  year 
useful  life.  While  the  study  does  not 
establish  a  40  year  useful  life  for 
installations,  it  does  not  conclude 
otherwise.  What  it  does  conclude  is  that 
useful  life  is  based  primarily  on  the  care, 
maintenance,  and  use  of  the  facility. 

ERA  has  adopted  useful  life  guidelines 
of  40  years  for  MFBIs  and  35  years  for 
non-nuclear  powerplants  in  the  final 
rule  which  ERA  believes  is  the 
reasonable  expected  physical  lives  of 
these  facilities.  ERA  continues  to 
believe  that  the  relevant  lifetime  is  an 
approximation  of  the  physical  life  of  the 
facility  and  not  some  other  measure 
such  as  economic  or  tax  life. 
Accordingly,  a  petitioner  will  be 
permitted  to  use  the  useful  life 
guidelines  as  set  by  ERA  or  present 
evidence  as  to  why  a  different  useful  life 
should  be  used.  ERA  will  accept 
evidence  related  only  to  the  projected 
physical  useful  life  of  the  facility. 
-^(g)  Consultation  with  State  regulatory 
authorities 

One  commenter  criticized  the 
consultation  provisions  of  the  proposed 
rule  as  failing  to  provide,  in  cost 
determinations  involving  powerplants,  a 
sufficient  role  for  consultation  with 
State  regulatory  authorities  in 
establishing  a  working  definition  of 
costs  or  in  formulating  the  cost  test  rule 
itself.  The  commenter  also  pointed  out 
that  the  rule,  as  written,  requires 
consultation  only  on  exemption  requests 
and  not  on  proposed  prohibition  orders. 

With  regard  to  the  role  of  Stale 
regulatory  authorities  in  defining  and 
determining  the  cost  test  rules  for 
powerplants.  all  interested  parties, 
including  the  various  State  authorities, 
have  had  ample  notice  and  opportunity 
for  public  comment  on  each  item  in  the 
proposed  cost  calculations  in  this 
rulemaking. 

With  regnrd  to  consultation  on  a  case- 
by-case  basis.  ERA  also  welcomes  and 
encourages  the  participation  of  State 
regulatory  agencies  in  the  exemption 
process,  and  generally  consults  with  the 
various  State  authorities  on  a  case-by- 
case  basis.  ERA  has  always  submitted 
individual  petitions  to  the  appropriate 
State  authority  and  allowed  an 
opportunity  to  comment  and  consult, 
where  appropriate,  in  individual  cases 
to  satisfy  the  requirement  of  FUA.  In 
addition,  ERA  will  also  submit  proposed 
prohibition  orders  in  individual  cases  to 
State  regulatory  authorities  for 
comment.  However,  ERA  does  not 
believe  that  this  procedure  is 


necessarily  required  to  be  set  forth  in 
the  regulations  and  has  therefore 
eliminated  the  consultation  provision  in 
the  final  rule. 

(h)  Substantially  exceeds  premium 

Many  commentcrs  criticized  the 
proposed  substantially  exceeds 
premium  which  ERA  has  chosen  to  limit'- 
to  Si  per  barrel.  So.me  suggested  that 
although  it  was  an  improvement  over 
the  social  costs  and  benefits  analysis 
under  the  interim  rule,  the  substantially 
exceeds  component  of  the  cost 
calculation  was  still  impermissibly 
based  on  the  social  costs  of  continuing 
to  burn  oil  or  the  social  benefits  of 
converting  to  coal.  Furthermore, 
commenters  maintained  that  ERA  is 
mixing  social  costs  with  private  costs,  a 
method  which  they  alleged  is  contrary 
to  FUA.  staling  that  Section  103(a)(20). 
the  statutory  definition  of  cost, 
emphasizes  priAate  costs  rather  than 
social  costs. 

Other  commenters  suggested  that  the 
substantially  exceeds  premium  should 
be  zero.  Still  another  commenter  was 
concerned  that  assigning  a  premium  was 
a  way  of  imposing  an  import  fee  without 
revenue  gains,  a  practice  which  he 
asserted  is  not  authorized  by  FUA. 

In  contrast,  another  commenter 
suggested  that  a  Si  per  barrel  premium 
was  not  in  consonance  with  the  current 
prevailing  "social  risk"  of  using 
imported  petroleum.  He  maintained  that 
a  premium  somewhere  between  $4  and 
SlO  would  be  more  appropriate 
considering  the  great  risks  of  supply 
disruption,  the  low  volume  in  strategic 
storage,  and  the  lack  of  adequate 
programs  to  promote  import  reductions 
or  respond  to  supply  disruptions. 

For  the  reasons  set  forth  in  the  NOPR, 
ERA  continues  to  believe  that  a  $1  per 
barrel  prem.ium  is  appropriate.  In 
addition.  ERA  would  like  to  clarify  some 
apparent  confusion  with  respect  to  the 
substantially  exceeds  premium.  ERA 
believes  thai  the  costs  to  build,  operate, 
and  maintain  a  facility  are  required  by 
the  statute  to  be  private  costs.  ERA  does 
not  believe  that  the  premium  required  to 
use  imported  petroleum  as  set  forth  in 
the  statutorily  mandated  substantially 
exceeds  stand  !''d  is  a  private  cost,  but 
rather  represents  the  social  value  to  the 
Nation,  as  embodied  in  the  substantially 
exceeds  premium,  of  not  burning  a 
barrel  of  irrported  petroleum.  This  is  not 
a  cost  item  per  se.  but  reflects  a 
judgmt^nt  of  the  value,  in  dollars,  of 
complying  with  the  statutory 
requircTient  of  not  using  imported 
petroleum  unless  the  cost  of  an 
alternative  fuel  substantially  exceeds 
the  cost  of  using  imported  petroleum. 

|i)  A'atvrol ^as  price 


Some  commenters  criticized  ERA  for 
proposing  that  natural  gas  be  priced  at 
the  Btu  equivalent  price  of  ^6  residual 
fuel  oil  which  meets  appropriate  local 
air  quality  standards.  The  commenters 
suggested  that  ERA  in  its  proposal  made 
no  adjustment  for  the  obvious  and 
considerable  differences  in  the  prices  of 
petroleum  and  natural  gas.  In  addition, 
commenters  stated  that  the  proposal  did 
not  take  into  account  the  fact  that  the 
facility  may  be  designed  to  burn  only 
natural  gas  and  therefore  the  price  of 
fuel  actually  consumed  at  the  facility 
should  be  used  in  the  cost  calculations. 

ERA  has  reviewed  the  comments  and 
has  decided  not  to  change  its  treatment 
for  pricing  natural  gas  because  FUA 
specifically  requires  that  a  comparison 
be  made  between  the  cost  of  burning 
alternate  fuel  and  the  cost  of  burning 
imported  petroleum  (Sections  211(a)(1). 
212(a)(1)(A),  311(a)(1).  and  312(a)(1)(A)). 
The  petroleum  replacement  product  for 
natural  gas  is  generally  *6  residual  fuel 
oil  or  in  some  instances  ^2  distillate. 
Since  *6  residual  oil  is  lower  priced 
than  *2  distillate,  it  would  be  to  the 
advantage  of  a  petitioner  to  use  *6 
residual  oil  price.  Therefore.  ERA  will 
require  the  petitioner  who  wants  to  burn 
natural  gas  to  use  the  price  of  the  -6 
residual  fuel  oil  which  meets  the  air 
quality  standards  in  his  area  as  the  fuel 
price  on  an  equivalent  Btu  basis. 

(j)  Allowance  for  funds  used  during 
construction  (AFUDC) 

Several  commenters  stated  that 
AFUDC  is  not  accounted  for  in  the  cost 
test  calculations.  AFUDC  is  the  net  cost 
of  borrowed  funds  used  during  the 
period  of  construction  and  includes  a 
reasonable  rate  of  return  on  other  funds 
when  so  used. 

The  cost  calculation  treats  cash  flows 
as  they  occur,  discounted  to  their 
present  value.  Thus  in  our  view,  the  net 
present  value  calculation  in  the  cost 
calculation  implicitly  treats  AFUDC  by 
recognizing  the  timing  of  capital  outlays 
while  the  plant  is  under  construction. 

Because  the  net  present  value 
calculation  employed  in  the  cost  test 
NOPR  implicitly  treats  AFUDC  in  the 
discount  rate,  it  would  be  improper  fur 
ERA  to  provide  further  for  AFUDC 

(k)  Revenue  requirements 

Several  commenters  suggested  thai 
ERA  use  a  revenue  requirements  mode! 
as  the  FLiA  cost  calculation  for  utilities. 
One  commenter  obsesTed  th;jt  a  rexenuf 
requirem.ents  calculation  will  give 
results  consistent  with  the  net  present 
value  method  used  by  ERA.  An>''hpr 
commenter  suggested  that  ERA  u-c  a 
levelized  annual  revenue  requiren  t:::!s 
mbdel.  Still  another  commenter 
observed  that  the  ERA  methodolo,  y  is 
essentially  the  computation  of  tiie 


present  worth  of  future  revenue 
requirements. 

Based  on  a  review  of  the  comments 
received,  we  believe  there  is  no 
significant  difference  between  the  basic 
methodology  used  by  ERA  and  those 
suggested  by  commenters.  Therefore. 
ERA  has  decided  a  change  in  the  oasic 
methodology  is  unwarranted. 

(I)  Longer  lead  time  required  for  coal 
facility  than  oil  facility 

One  commenter  thought  that  ER.A 
should  consider  the  impact  of 
differentials  in  construction  time  for  a 
facility.  Generally  coal-fired  facilities 
require  a  longer  lead  time  for 
construction,  which  could  be  an 
important  consideration  in  fuel 
selection.  ERA  believes  that  firms 
usually  account  for  longer  lead  times  in 
their  planning  process.  Therefore,  ERA 
will  only  consider  the  impact  of  longer 
lead  times  in  extraordinary 
circumstances  where  a  petitioner  clearly 
demonstrates  these  circumstances  could 
not  have  been  anticipated  in  the 
planning  process.  In  such  an  exceptional 
case,  the  effect  of  a  longer  lead  tim.e  can 
be  incorporated  in  the  cost  calculation 
liy  allowing  the  inclusion  of  such  items 
as  purchased  energy  or  rental  units. 

(m)  Replacement  facility 

One  commenter  stated  that  in  the 
proposed  rule  on  the  cost  calculation  for 
existing  facilities,  ERA  had  in  essence 
negated  the  exemption  provisions  of 
FUA  by  requiring  that  petitioners 
consider  the  cost  of  a  replacement 
facility  if  a  compatible  alternate  fuel  is 
not  available  for  an  existing  unit.  This 
comment  is  particularly  significant  with 
regard  to  existing  natural  gas  fired 
powerplants,  which  are  subject  to  the 
1990  prohibitions  on  the  use  of  natural 
t;as  (Section  301(a)(1)  of  FUA). 

Section  312(a)(1)(A)  of  FUA  specififrs 
the  criteria  for  granting  permanent 
exemptions  for  existing  facilities.  It 
states  that  a  permanent  exemption  shall 
lie  granted  whenever  "an  adeqtiate  and 
reliable  supply  of  ccal  or  other  alternate 
fuels  of  the  quality  necessary  to  conform 
with  the  design  and  operational  , 

requirements  for  use  as  a  primary 
energy  source  will  not  be  available  to 
such  power  plant     .  .  at  a 
cost  .  .  .  which,  based  on  best  practical 
estimates,  does  not  substantially  exceed 
the  cost  ...  of  using  imported 
petroleum  as  a  primary  energy  source 
during  the  remaining  useh:!  life  of  the 
pawerplant  .  .  ."(Emphasis  added.) 
This  statutory  language  appears  to 
support  the  position  of  the  commenter 
that  comparing  the  cost  of  a  replacement 
facility  utilizing  an  alternate  fuel  to  the 
cost  of  continuing  to  operate  a  natural 
gns  powerplant  is  inappropriate,  since 
the  statute  refers  to  the  cost  of  using 


coal  or  other  alternate  fuel  in  "such 
powerplant"  during  a  period  of 
remaining  useful  life. 

The  NOPR  required  an  analysis  of 
replacement  capacity  using  alternate 
fuels,  notwithstanding  the  fact  that  the 
existing  facility  was  not  itself 
technically  capable  of  burning  the 
alternate  fuels.  The  NOPR  required  that 
the  cost  associated  with  an  alternate 
fuel  fired  replacement  facility  of  equal 
design  be  compared  to  the  cost  of 
continued  operation  of  the  existing  unit 
on  natural  gas. 

ERA  believes  that  these  e.xisting 
natural  gas  fired  powerplants  are 
technically  capable  of  burning  alternate 
fuels,  including  high-Btu  gas  from  coal. 
The  question  therefore  is  not  one  of 
technical  capabihty  but  rather  whether 
alternate  fuels  will  be  available  to  the 
facility.  It  is  further  the  view  of  ERA  that 
it  will  be  difficult,  if  not  impossible,  for  a 
petitioner  at  this  time  to  demonstrate 
that  "despite  diligent  good  faith  efforts 
.  .  .  it  is  unlikely  that  an  adequate 
supply  of  coal  or  other  alternate 
fuel  .  .  .  will  not  be  available.  .  .  ." 
(Section  312(a)(1)(A)  of  FUA)  for  any 
meaningful  period  of  time  in  the  future. 
For  natural  gas  fired  facilities,  therefore. 
ERA  suggests  that  permanent 
exemptions  under  Section  312(a)  of 
FUA,  lack  of  alternate  fuel  supply,  site 
limitations,  or  environmental 
requirements,  not  be  applied  for  at  this 
time.  In  the  alternative,  petitioners  may 
wiah  to  seek  temporary  e.xempticns  until 
such  time  as  the  statutory  criteria  for 
permanent  eKerr.ption  under  Section  312 
of  FUA  can  bo  Sotisfied  Temporary 
exemptions  are  available  for  e.visting 
facilities  which  can  demonstrate 
compliance  with  the  criteria  contcined 
in  Section  311  of  FU.A  !n  view  cf  the 
limited  life  of  a  temporary  exemption, 
ERA  has  determined  that  the  cost 
culculatiun  does  not  require 
consideration  of  the  costs  a.^ssociated 
with  a  replacement  facility  for  the 
purposes  of  this  exemption. 

The  cost  calculation  does  permit  the 
comparison  to  include  the  costs  of  using 
alternate  fuels  in  a  replacement  facility 
where  the  petitioner  desires  to  do  so  for 
a  temporary  exemption.  ERA  has  not, 
however,  made  a  final  decision  on 
whether  petitioners  seeking  a  permanent 
exemption  must  compare  the  cost  of 
using  an  alternate  fuel  m  a  replacem.ent 
facility.  ERA  will  continue  to  study  this 
issue  and  will  adopt  its  decision  by  rule. 

(n)  Other  technical  changes 

The  proposed  ccst  test  equations 
included  a  term  for  the  marginal  Federal 
income  tax  rate  which  was  specified  as 
constant  from,  year  to  year.  ERA  realizes 
that  a  firm's  marginal  tax  rate  may  vary 
over  the  useful  life  cf  the  facility  and 


therefore  has  redefined  the  term  so  that 
it  may  vary  from  year  to  year  to  reflect 
anticipated  rates. 

One  commenter  suggested  that  the 
powerplants  being  compared  should 
have  the  same  net  continuous  capability 
(ERA  assumes  the  commenter  meant 
unit  output,  not  input),  rather  than 
design  capacity  (turbine  generator 
nameplate  rating).  ERA  agrees  that  the 
difference  between  net  continuous 
output  and  design  capacity  could  be 
significant  for  some  powerplants. 
Therefore,  ERA  has  revised  the  rule  to 
allow  the  petitioner  to  compare  tivo 
powerplants  with  either  the  same  design 
capacity  or  the  same  maximum 
sustained  energj'  per  unit  of  time  that 
could  be  produced. 

Several  commenters  suggested  that 
§  503.6(d](ll)  of  the  proposed  rule  which 
discussed  uncertainty  and  risk  in  the 
cost  estimates  should  be  made  more 
explicit,  and  that  allowances  should  be 
made  for  contingencies.  ERA  believes 
that'risk  can  be  quantified  in  the  cost 
calculation  procedure  and  therefore  sees 
no  reason  to  make  any  changes  to  the 
rule  in  this  regard. 

One  comm.enter  conceived  of  a  case 
where  the  cost  calculation  could  extend 
over  a  fifty  year  period  and  asked 
whether  the  price  and  inflation  indices 
(Table  II-l  in  Appendix  II)  could  be 
extended  to  fifty  years.  Acco.'-dingly. 
ERA  has  extended  the  indices  to  the 
year  2030. 

(o)  Miscellaneous  items 

ERA  has  modified  §§  503  6(b)(1)  and 
504.12(b)(1)  of  the  proposed  rule  to  make 
if  clear  that  the  petitioner  need  only 
consider  delating  the  use  of  alternate 
fuel  if  the  cost  estimates  that  the 
petitioner  supplies,  as  prescribed,  are 
expected  to  change  over  the  first  ten 
years  of  the  exemption.  This  expectation 
need  only  be  based  upon  the 
information  which  exists  at  the  time  the 
petition  is  submitted. 

When  considering  Federal  inccm.e 
taxes  in  the  calculation,  the  relevant  tax 
credits,  depreciation  methodclogy,  and 
marginal  Federal  income  tax  rates  for  a 
specific  exemption  u;ll  be  thusc 
prescribed  by  Federal  law  in  effect,  or 
which  are  known  with  certainty  will  be 
in  effect  at  the  timie  the  decision  is 
rendered.  For  exam.ple.  if  an  investment 
tax  credit  is-due  to  expire  in  a  certain 
year,  the  petitioner  must  treat  it  as  if  it 
will  expire  in  that  vear  ERA  has 
modified  §§  503.6(dHe)  and  504.12(dl(7) 
of  the  proposed  rule  to  clarifv  this 
treatment  of  Federal  incom.e  taxes. 

One  commenter  suggested  that  not 
including  the  capital  cost  of  lost 
capacity  was  equivalent  to  not 
recognizing  the  economic  consequences 
of  losing  an  important  asset  However 
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one  should  bear  in  mind  that  the 
inclusion  or  exclusion  of  the  capital  cost 
due  to  derating  is  simply  an  analytical 
option  to  present  the  most  favorable 
case  for  the  petitioner  and  is  not  meant 
to  actually  deprive  a  petitioner  of  a 


investments,  annual  expenses,  and  the 
effect  of  depreciation  and  taxes  on  cash 
flow.  To  demonstrate  eligibility  for  a 
permanent  exemption,  a  petitioner  must 
use  the  proecedures  specified  in  the 
genera!  cos'  test  (paragraph  (b)  of  this 

.^.-..^♦;.-,r,l    Tn  rlomr^nclrafo  olioiViilitv  fnr  a 


of  using  imported  petroleum.  Unless  the 
cost  estimates  as  prescribed  below  will 
not  materially  change  during  the  first  ten 
years  of  operation  of  the  unit  (given  the 
best  information  available  at  the  time 
the  petition  is  fded).  the  petitioner  must 
nlsn  HpmrfhatratR  that  the  nnst  of  usine 
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OMi  =  Annual  cash  outlay  in  year  i  (in 
dollars)  for  all  operations  and 
maintenance  expenses  except  fuel  [i.e.. 
all  non-capital  and  non-fuel  cash  outlays 
caused  by  putting  the  capital  investments 
(I)  into  service).  This  may  include  labor, 
materials,  insurance,  taxes  (except 


an  alternate  fuel  is  not  used  as  the 
primary  energy  source  until  the  start  of 
the  second  year  of  operation  and  that 
imported  petroleum  or  natural  gas  is 
used  for  the  first  year  of  operation.  All 
cash  outlays  should  reflect  postponed 
use  of  alternate  fuel. 


(1)  A  petitioner  may  be  eligible  for  a 
temporary  exemption  if  he  demonstrates 
that  the  cost  of  using  an  alternate  fuel  in 
an  alternate  fuel  capable  unit  will 
substantially  exceed  the  cost  of  using 
imported  petroleum  or  natural  gas  in  an 
alternate  fuel  capable  unit  over  the 
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one  should  bear  in  mind  that  the 
inclusion  or  exclusion  of  the  capital  cost 
due  to  derating  is  simply  an  analytical 
option  to  present  the  most  favorable 
case  for  the  petitioner  and  is  not  meant 
to  actually  deprive  a  petitioner  of  a 
valuable  asset.  If  a  petitioner  does  not 
need  to  consider  the  capacity  lo-st  due  to 
derating  to  obtain  the  exemption, 
excluding  those  costs  will  simplify  the 
calculation.  As  previously  set  forth  in 
§  504.12(d)(3)  of  the  proposed  rule,  the 
cost  calculation  for  an  existing  facility 
provides  for  the  optional  inclusion  of 
capital  costs  due  to  derating. 

///.  Procedural  Matters 

A  final  regulatory  analysis  relating  to 
the  cc'St  calculations  as  contemplated  by 
Executive  Order  No.  12044  is  attached  to 
this  final  tule. 

»   This  final  rule  must  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  under  the 
provisions  of  the  Federal  Reports  Act. 
Any  compliance  v^ith  the  data  collection 
provisions  of  this  final  rule  may  recjinre 
revision  or  additions  as  a  result  of 
OMB's  action 

(Department  of  Enprgy  OrgHnii:alk)r'.  Act. 
Pub.  L  9vS-91.  91  Slat'.  565  (42  V  S  C.  7101  et 
seq.y.  Powerplant  and  Induslridl  Fuel  Use  Act 
of  197B.  Pub.  L.  95-020,  92  Stnt.  3269  (42  U.S  C. 
8301  et  scq.];  Executive  Order  12iX)'J  (■i2  FR 
46267,  Stpte.Tiber  15.  1977)) 

In  consideration  of  the  foregumg, 
§  §  503  6  and  504.12.  as  amended,  of 
Subchapter  E  of  Chapter  11,  Title  10  of 
the  Code  of  Federal  Regulations  entitled 
"Alternate  Fuels"  are  hereby  adopted  as 
a  final  rule  and  are  effective  January  23. 
1981. 

/Issued  in  Washington.  D.C..  on  llecomber 

17.1980 

Hazel  R.  Rollins. 

Administrator.  Economic  Rti,i:lurory 
Administration. 

§  503.6    Cost  calculatlonsior  new 
powerplants  and  installations. 

(a)  Genera  J. 

(1)  This  calculation  compares  the  cost 
of  using  alternate  fuel  to  the  cost  of 
using  iir.porled  petroleum.  It  must  be 
performed  for  each  alternate  fuel  and/or 
alternate  site  that  the  petitioner  is 
required  to  examine. 

(2)  The  cost  of  using  an  alleriiateJ^el 
{see  the  definition  in  §  500.2]  as  a    ^ 
primary  energy  source  will  be  deemed  to 
substantially  exceed  the  cost  of  using 
imported  petroleum  if  the  difference 
between  the  cost  of  using  alternate  fuel 
and  the  cost  of  using  imported  oil  is  \ 
greater  than  zero. 

(3)  There  are  two  comparative  cost 
calculations — a  general  cost  test  and  a 
special  cost  test.  Both  take  into 
consideration  cash  outlays  for  capital 


investments,  annual  expenses,  and  the 
effect  of  depreciation  and  taxes  on  cash 
flow.  To  demonstrate  eligibility  for  a 
permanent  exemption,  a  petitioner  must 
use  the  proecedures  specified  in  'he 
genera!  cos'  test  (paragraph  (b)  of  this 
section).  To  demonstrate  eligibility  for  a 
temporary  exemption,  the  petitioner 
may  apply  the  piocedures  specified  in 
either  ihe  general  cost  lest  or  the  special 
cost  test  (paragraph  (c)  of  this  section). 

(4)  Thn  general  cost  test  differs  from 
the  special  cost  test  with  respect  to  (i) 
the  time  period  over  which  costs  are 
calculated,  and  (i;)  the  types  of  fuel- 
cons'jn.ing  equipment  being  considered. 
For  the  general  cos!  lest,  the  petitioner 
m.us*  cor:^pare  the  cost  of  usi.ig  an 
alterr.ale  fuel  in  an  aiternate  fuel 
capable  unit  with  the  cost  of  using 
imported  pelroieum  or  naturnl  gas  in  an 
oil/naiuidi  gas  tapa'tAe  unit  over  the 
lifeiiriie  of  these  facilities.  For  the 
special  cost  test,  the  petitioner  must 
compare  the  cost  of  using  alternate  fuel 
againyi  thai  o!  using  imported 
petroleum/natural  gas  in  an  alternate 
fuel  CHDrible  cnil  ovpr  the  period  of  the 
desired  temporary  exemption. 

(bj  Co.s/  cnlrulution — general  cost 
test.        I 

(1)  A  |-eti'Joner  may  be  eligibii:  for  a 
permanent  exemption  if  he  can 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  from  the  first  year  of 
operation  substaniially  exceeds  ihe  cost 


of  using  imported  petroleum.  Unless  the 
cost  estimates  as  prescribed  below  will 
not  materially  change  during  the  first  ten 
years  of  operation  of  the  unit  (given  the 
best  information  available  at  the  time 
the  petition  is  fded).  the  petitioner  must 
also  demoTistrate  that  the  cost  of  using 
an  alternate  fuel  beginning  at  any  time 
within  the  first  ten  years  of  operation 
and  using  imported  petroleum  or  natural 
gas  until  such  time  (i.e.,  delayed  use  of 
alternate  fuel)  would  substantially 
exceed  the  cost  of  using  only  imported 
petroleum. 

(2)  The  petitioner  would  only  be 
eligible  for  a  temporary  exemption  if  Ihe 
computed  costs  of  delayed  alternate  fuel 
use,  con:mencing  at  the  start  of  the 
second  through  eleventh  years  of 
operation,  do  not  ahvays  substantiilly 
exceed  the  cost  of  using  only  imparled 
petroleum.  The  length  of  the  temporary 
exemption  would  be  the  minimu.m 
period  from  the  start  of  operation  in 
which  the  cost  of  using  allc-rnale  fuel 
suLslantially  exceeds  the  cnst  of  using 
imported  petroleum. 

(3)  To  conduct  the  genera!  cost  lest, 
calculate,  the  difference  (DELTA) 
between  the  cost  of  usino  an  alternate 
fuel  (COST(ALTEfUN'ATEj)  and  ihe  cost 
of  using  imported  petroleum 
(COST(OIL))  using  Equations  1  tiuough 
3  below  and  the  comparison  procedures 
in  paragraph  (b)(5)  of  this  section. 


EQ  1 


DELTA  =  COST  (A.LTERNATE)  -  COST  (OIL) 


where  COST(ALTER1;aTE)  and  COST(OIL)  are  determined  by: 


N 


EQ  2 


COST  = 


i=l 


and    I    (capital    investment)    is: 


EQ   3 


i-   -g 

(4)  The  terms  in  Equations  2  and  3  are 
defined  as  follows: 

i  — Yeir.  i  i.s  a  specified  year  eithur  before 
yciir  0  or  after  year  0.  Year  0  is  Ihe  year 
before  the  unit  bncomes  operational.  For 
example,  in  the  Ihird  yeur  before  tW  unit 
becomes  operational,  i  would  equal  -2. 
and  in  the  third  year  following 
commencement  ofoperations  of  Ihe  unit, 
i  would  equal  -f  3.  Years  are  represenled 
by  52  week  periods  prior  to  or  following 
the  date  on  vvhich  the  unit  becomes 
operafional.  Outlays  before  the  unit 
becomus  operational  are  future  valued  to 
the  year  before  the  unit  becomes 
operational  (year  0),  and  outlays  after 
the  unit  becomes  operational  are  present 


(OMj^+FLj^)(l-t^) 
(1+k)^ 


I^-ITCj^-Si-tj^(DPRj^) 


© 


(1+X)^ 


valued  to  the  year  before  the  unil 
becomes  operational.  Year  0  must  be  Iho 
same  for  the  units  being  compared. 

g  =  The  number  of  years  prior  to  the  year 
before  the  unit  becomes  operationaj 
(year  0)  that  (1)  a  cash  outlay  is  first 
made  for  capital  investments,  or  (2)  an 
investment  tax  credit  is  first  used — 
whichever  occurs  first. 

N  =  The  useful  life  of  the  unil  (see  paragrnph 
(d)(5)  of  this  section). 

Ij  =  Yearly  cash  outlay  (in  lollars)  from  the 
year  outlays  first  occur  to  the  last  year  of 
the  unit's  useful  life  for  capital 
investments,  (See  paragraph  (d)(2)  of  this 
section  for  the  items  that  musl  be 
included.) 


OMj  =  Annual  cash  outlay  in  year  i  (in 
dollars)  for  all  operations  and 
maintenance  expenses  except  fuel  [i.e., 
all  non-capital  and  non-fuel  cash  outlays 
caused  by  putting  the  capital  investments 
(I)  into  service).  This  may  include  labor, 
materials,  insurance,  taxes  (except 
income  taxes),  etc.  (See  paragraph  (d)(3) 
of  this  section,) 

S,-- Salvage  value  of  capital  investment  (in 
dollars)  in  year  i, 

F"l.,= Annual  cash  outlay  for  delivered  fuel 
expenses  (in  dollars)  in  year  i,  (See 
paragraph  (d)(3)  of  this  section  for  FL| 
calculation  instructions  and  Appendix  II 
of  these  regulations  for  the  procedures  to 
determine  fuel  price.) 

k  -  The  discount  rate  expressed  as  a  fraction 
(see  paragraph  (d)(4)  of  this  section). 

ITCi= Federal  investment  tax  credit  used  in   , 
year  i  resulting  from  capital  investments 
(see  paragraph  (d)(6)  of  this  section). 

DPR,  =  Depreciation  in  year  i  resulting  from 
capital  investments  (see  paragraph  (d)(6) 
(if  this  section). 

t,    Marginal  income  tax  rate  in  year  i  (see 
paragraph  (d)(6)  of  this  section), 

IX,  =  Inflation  index  value  for  year  i  (see 
Table  II-l  in  Appendix  II). 

IX,  =  Inflation  index  value  for  the  year  e,  the 
year  before  the  asset  is  placed  in  service. 

(5)  The  step-by-step  procedure  that 
follows  shows  the  comparison  that  the 
petitioner  must  make.  It  outline^the 
equipment,  fuel,  and  time  comparisons. 

(i)  Compute  the  cost  of  using  an 
allernale  fuel  (COST  (ALTERNATE))  in 
an  alternate  fuel-capable  unit 
throughout  the  useful  life  of  the  unil 
using  Equations  2  and  3. 

(ii)  Compute  the  cost  of  using  oil  or 
natural  gas  (COST  (OIL))  in  an  oil  or, 
natural  gas-fired  unit  throughout  the 
useful  life  of  the  unit  using  Equations  2 
and  3. 

(iii)  Using  Equation  1,  compute  the 
difference  (DELTA)  between 
COST{ ALTERNATE)  and  COST(OIL).  If 
the  difference  (DELTA)  is  less  than  or 
equalto  zero,  a  petitioner  is  not  eligible 
for  a  permanent  or  temporary  exemption 
using  the  general  cost  test  and  need  not 
complete  the  remainder  of  the  general 
cost  test  calculation.  However,  he  still 
may  be  eligible  for  a  temporary 
exemption  using  the  special  cost  test 
(paragraph  (c)  of  this  section).  If  the 
difference  (DELTA)  is  greater  than  zero 
and  if  the  cost  estimates  will  not 
materially  change  during  the  first  ten 
years  of  operation  (given  the  best 
information  available  at  the  time  the 
petition  is  filed),  the  petitioner  has 
completed  the  test  and  is  eltgibile  for  a 
permanent  exemption.  However,  if  the 
costs  will  change  during  the  first  ten 
years,  the  petitioner  must  complete  the 
remainder  of  the  general  cost  test — the 
delayed  use  calculations  which  follow. 

(iv)  Recompute  COST(ALTERNATE) 
with  Equations  2  and  3,  assuming  that 


an  alternate  fuel  is  not  used  as  the 
primary  energy  source  until  the  start  of 
the  second  year  of  operation  and  that 
imported  petroleum  or  natural  gas  is 
used  for  the  first  year  of  operation.  All 
cash  outlays  should  reflect  postponed 
use  of  alternate  fuel. 
■     (v)  Successively  recompute 
COST(ALTERNATE)  with  Equations  2 
and  3.  assuming  that  the  alternate  fuel 
use  is  postponed  until  the  start  of  the 
third  year,  fourth  year,  and  so  on, 
through  the  beginning  of  the  ele^'enth 
year  of  operation  (with  imported 
petroleum  or  natural  gas  used  in  the 
years  preceding  alternate  fuel  use). 

(vi)  Compute  the  difference  (DELTA) 
between  each  of  the  ten 
COST{ALTERNATE)8  calculated  in  fiv) 
and  (v)  above  and  the  COST(OIL) 
calculated  in  (ii)  above. 

(vii)  If  o//  the  DELTAs  computed  in 
(iii)  and  (vi)  above  are  greater  than  zero, 
the  petitioner  is  eligible  for  a  permanent 
exemption.  If  one  or  more  of  the 
DELTAS  is  less  than  or  equal  to  zero,  he 
is  eligible  for  a  temporary  exemption  for 
the  period  beginning  at  the  start  of  the 
first  year  of  operation  and  terminating 
at  the  beginning  of  the  first  year  in 
which  a  DELTA  is  zero  or  less. 

(c)  Cost  calculations — special  cost 
test. 


(1)  A  petitioner  may  be  eligible  for  a 
temporary  exemption  if  he  demonstrates 
that  the  cost  of  using  an  alternate  fuel  in 
an  alternate  fuel  capable  unit  will 
substantially  exceed  the  cost  of  using 
imported  petroleum  or  natural  gas  in  an 
alternate  fuel  capable  unit  over  the 
period  of  the  proposed  exemption.  The 
period  of  the  proposed  temporary 
exemption  may  not  exceed  ten  years. 
The  petitioner  must  demonstrate  that 
the  cost  of  using  an  alternate  fuel 
substantially  exceeds  the  cost  of  using 
im.ported  petroleum  for  the  first  year  of 
operation,  the  first  two  years  of 
operation,  and  so  forth,  through  the 
period  of  the  proposed  exemption.  ERA 
will  limit  the  duration  of  a  temporary     ^ 
exemption  to  the  shortest  time  possible. 

(2)  To  conduct  the  test,  calculate  the 
difference  (DELTA)  between  the  cost  of 
using  an  alternate  fuel 
(COST(ALTERNATE))  and  the  cost  of 
using  imported  petroleum  (COST(OIL)} 
using  Equations  4  and  5  below.  Equation 
3  (paragraph  (b)(3)  of  this  section),  and 
the  comparison  procedures  in  paragraph 
(c)(4)  of  this  section. 

EQ  4    DELTA  =  COST  ( ALTERN  ATE  )— 
COST  (OIL) 

where  COST(.ALTER.\'.ATE)  and  COST(OIL) 
are  determined  bv: 


EQ  5 


(1+k) 


-1 


COST  «   I    X 


i-l 


(1+k) 


-1 


P 
i-1 


(OM^+FL^Xl-t^) 


(1+k)* 


Capital  investment  (I)  is  calculated 
with  Equation  3  (paragraph  (b)(3)  of  this 
section), 

(3)  The  terms  in  Equation  5  are  the 
same  as  those  in  Equation  2  with  the 
addition  of  P.  the  length  of  the  proposed 
temporary  exemption  in  years.  (See 
paragraph  (b)(4)  of  this  section  for  other 
terrpe.) 
_^4)  The  step-by-step  procedure  that 
follows  shows  the  comparisons  which 
must  be  made. 

(i)  Using  Equation  5.  compute  the  cost 
of  using  an  alternate  fuel 
(COST(ALTERNATE))  in  an  alternate 
fuel-capable  unit  assuming  the  length  of 
the  proposed  exemption  in  years  is  one 
year. 

(ii)  Likewise,  compute  the  cost  of 
using  oil  or  natural  gas  (COST{OIL))  in 
an  alternate  fuel  and  imported 
petroleum  or  natural  gas-capable  unit 
assuming  the  length  of  the  proposed 
ex.?mption  is  one  year. 

(iii)  Compute  the  difference  (DELTA) 
between  COST  (ALTERNATE)  and 
COST(OIL)  using  Equation  4. 

(iv)  Repeat  the  calculations  made  in 


(i),  (ii),  and  (iii)  above,  assuming  the 
length  of  the  proposed  exemption  is  two 
years,  three  years,  four  yedrs,  and  so  on, 
up  through  the  period  of  the  proposed 
exemption. 

(v)  A  petitioner  »^eligible  for  a 
temporary  exemption  for  the  period 
beginning  at  the  start  of  the  first  year  of 
operation  and  terminating  at  the 
beginning  of  the  first  year  in  which  a 
DELTA  is  zero  or  less. 

(d)  Information  on  parameters  used  in 
the  calculations. 

(1)  All  estimated  expenditures,  except 
fuel,  shall  be  expressed  in  real  terms 
(unadjusted  for  inflation)  by  using  the 
prices  in  effect  at  the  time  the  petition  is 
submitted.  Instructions  for  fuel  price 
calculations  are  contained  in  Appendix 

II. 

(2)  Capital  investment  yearly  cash 
outlays  (I,),  musl  include  all  items  that 
are  capital  investments  for  Federal 
income  tax  purposes.  All  purchased 
equipment  thai  has  a  useful  life  greater 
than  one  year,  capitalized  engineering 
costs,  land,  construction,  environmental 
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offsets,  fuel  inventory,  transmission 
facilities,  piping,  etc..  that  are  necessary 
for  the  operation  of  the  unit  must  be 
included.  However,  an  item  must  only 
be  included  if  a  cash  outlay  is  required 
after  the  decision  has  been  made  to 


:1  J  tU-  .._: 


-i\^  rte^atn  ¥vii,et  nnt   r\a 


that  incorporates  the  benefits  of 
economically  dispatching  units  and 
provides  consistent  treatment  in  the 
alternate  fuel  and  oil  or  natursll  gas 
cases  being  compared. 

(C)  Use  a  dispatch  analysis  to  project 
»ViQ  anoraii  nrnHiirpH  hv  the  nnivemlant 


investment  (I)  of  the  unit  with  the  longer 
life  (computed  with  Equation  3)  by  the 
follovtdng  adjustment  factor  (A): 

0 

z 

EO  6  A       -  


(l+k)" 
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(11)  All  cash  outlays  musl  be  net  of 
any  government  subsidies  or  grants. 

(e)  Evidence  in  support  of  the  cost 
calculation.  All  petitions  for  exemption 
requiring  the  use  of  the  cost  calculation 
shall  include,  but  not  he  limited  tn.  the 


(3)  There  are  two  comparative  cost 
calculations — a  general  cost  test  and  a 
special  cost  lest.  Both  take  inlQ 
consideration  cash  outlays^or  capital 
investments,  annual  expenses,  and  the 
effect  of  denreciation  and  taxes  on  cash 


the  cost  estimates  as  prescribed  below 
will  not  change  materially  during  the 
first  Idi  years  of  operation  of  the  unit 
with  an  alternate  fuel  (given  the  best 
information  available  at  the  tim.e  the 


notitinn  ic   fllortl     fjio  natWl 
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offsets,  fuel  inventory,  transmission 
facilities,  piping,  etc.,  that  are  necessary 
for  the  operation  of  the  unit  must  be 
included.  However,  an  item  must  only 
be  included  if  a  cash  outlay  is  required 
after  the  decision  has  been  made  to 
build  the  unit;  sunk  costs  must  not  be 
included  [e.g.,  if  the  firm  owns  the  land, 
its  purchase  price  may  not  be  included). 

Note. — ^The  guidelines  for  the  fuel 
inventory  for  powerplants  not  using  natural 
gas  shall  be:  (a)  all  powerplants  with  only 
steam  driven  turbines — 78  days,  (b)  all 
powerplants  with  only  combustion  turbines — 
142  days,  (c)  all  powerplants  with  combined 
cycles — both  steam  driven  turbines  and 
combustion  turbines — 142  days.  The  fuel 
inventory  for  installations  not  using  natural 
gas  shall  be  the  greater  of:  (1)  21  days  fuel 
supply,  or  (2)  sufficient  fuel  to  fill  sixty  (60) 
percent  of  the  storage  volume  where 
whatever  amount  is  chosen  is  equivalent  in 
terms  of  number  of  days  supply  for  both  the 
base  case  and  the  alternate  fuel  case  being 
compared.  The  fuel  inventory  for  all  facilities 
using  natural  gas  shall  be  zero  unless  the  gas 
supply  is  interruptiWeTh  which  case  an 
appropriate  inventory  of  back-up  fuel  must  be 
included.  The  petitioner  may  utilize 
alternative  fuel  inventories  by  demonstrating 
through  engineering  or  process  requirements 
evidence  that  another  level  of  inventory  is 
appropriate.  However,  the  petitioner  must 
use  equivalent  fuel  supply  inventories  as 
described  above.  Fuel  supplies  must  be 
computed  usiig  annual  fuel  consumption 
rates. 

(3)(i)  The  annual  cash  outlays  for 
operations  and  maintenance  expense 
(OMJ  and  fael  expense  (FL,)  for  a 
powerplant  may  be  computed  by  one  of 
the  following  three  methods;  however, 
the  One  chosen  must  be  consistently 
applied  throughout  the  analysis. 

(A)  Assume  the  energy  produced  by 
the  powerplant  equals  seventy  (70) 
percent  of  design  capacity  times  8760 
hours  for  each  year  during  the  life  of  the 
powerplant,  and  compute  cash  outlays 
for  operations,  maintenance,  and  fuel 
expenses  for  the  powerplant. 

(B)  Economically  dispatch  the  new 
powerplant.  The  cash  outlays  for 
operations,  maintenance,  and  fuel 
expenses  of  all  powerplants  being 
dispatched  (where  oil  and  natural  gas 
are  priced  according  to  the  procedures 
of  Appendix  II)  are  the  corresponding 
expenses  for  the  purpose  of  Ihe  cost 
calculation.  The  dispatch  analysis  area 
must  be  that  area  with  which  the  firm 
currently  dispatches,  anticipates 
dispatching,  and  will  be  interconnected. 
It  must  also  include  all  anticipated 
exchanges  of  energy  with  other  utilities 
or  powerpools.  The  outlays  for 
operations,  maintenance,  and  fuel  may 
also  be  estimated  using  a  methodology 


that  incorporates  the  benefits  of 
economically  dispatching  units  and 
provides  consistent  treatment  in  the 
alternate  fuel  and  oil  or  natUTjeil  gas 
cases  being  compared. 

(C)  Use  a  dispatch  analysis  to  project 
the  energy  produced  by  the  powerplant 
for  a  representative  (not  atypical)  year 
of  operation  when  consuming  an 
alternate  fuel.  Compute  the  cash  outlays 
for  operations,  maintenance,  and  fuel 
expenses  for  the  powerplant  based  upon 
the  level  of  energy  production  estimated 
for  the  representative  year.  The  dispatch 
analysis  and  fuel  expenses  for  the  cost 
calculation  must  include  oil  and  natural 
gas  priced  according  to  the  procedures 
of  Appendix  II. 

(ii)  When  computing  the  armual  cash 
outlays  for  operations  and  maintenance 
expense  (OMO  and  fuel  expense  (FLj)  for 
an  installation,  specify  the  firing  rates 
and  the  length  of  time  each  firing  rate 
will  be  maintained. 

(4)  The  discount  rale  (k)  for  analyses 
of  powerplants  is  2.9  percent  or  that 
which  is  computed  as  specified  in 
Appendix  I  (45  FR  53711-2,  August  12, 
1980).  The  discount  rate  (k)  for  analyses 
of  installations  is  7.7  percent  or  that 
which  is  computed  as  specified  in 
Appendix  I.  The  inflation  index  (IX)  is 
shown  in  Table  II-l  of  Appendix  II.  ERA 
will  modify  these  specified  rates  from 
time  to  time  as  required  by  changed 
conditions  after  public  notice  and  an 
opportunity  to  comment.  However,  the 
relevant  set  of  specified  rates  for  a 
specific  petition  for  exemption  will  be 
the  set  in  effect  at  the  time  the  petition 
is  submitted  or  the  set  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
set  is  more  favorable  to  the  petitioner. 

(5)(i)  The  useful  life  (N)  of  all 
powerplants  except  nuclear  will  be 
thirty-five  (35)  years.  The  useful  life  of  a 
nuclear  powerplant  will  be  forty  (40) 
years.  The  useful  life  of  major  fuel 
burning  installations  will  be  forty  (40) 
years.  The  petitioner  or  ERA  may  utiUze 
alternative  useful  life  projections  based 
upon  a  demonstration  that  such 
projections  are  more  appropriate  for  the 
particular  facility.  Such  a  demonstration 
must  consist  of  suitable  engineering 
evidence,  historical  information,  or  other 
relevant  factors  applicable  only  to  the 
physical  life  of  the  facility. 

(ii)  If  the  units  being  compared  have 
different  useful  lives,  the  petitioner  will 
have  to  modify  his  calculation  so  that 
the  two  cash  ilows  being  compared  have 
the  length  of  the  shorter  useful  life.  To 
do  this,  [J^  use  the  shorter  of  the  two 
useful  lives  in  Equations  2  and  5  for  both 
units,  and  (B)  multiply  capital 


investment  (I)  of  the  unit  with  the  longer 
life  (computed  with  Equation  3)  by  the 
following  adjustment  factor  (A): 

0 
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<l+k)" 


EQ   6 


A       - 


i-1 


(1+k)" 


where: 

R=The  useful  life  of  the  facility  with  the 

longer  life. 
Q=The  useful  life  of  the  facility  with 

the  shorter  life. 
k=The  discount  rate  (see  paragraph 

(d)(4)  above). 

(6)  All  Federal  investment  tax  credits 
(ITC,)  and  depreciation  (DPRi)  values 
are  those  used  for  Federal  income  tax 
purposes  and  must  be  applied 
consistently  throughout  the  analysis  and 
in  a  manner  consistent  with  the  Federal 
tax  laws.  All  investment  tax  credits 
allowed  under  Federal  tax  law  must  be 
reflected  in  the  computations.  In  general, 
accelerated  depreciation  cannot  be  used 
for  gas-  or  oil-fired  boilers.  Otherwise 
the  peUtioner  must  use  the  method  of 
depreciation  which  results  in  the 
greatest  present  value  of  the  cash  flow 
due  to  the  tax  and  depreciation  effect. 
The  marginal  income  tax  rate  (tj)  is  the 
firm's  anticipated  marginal  Federal 
income  tax  rate  in  year  i.  The  relevant 
investment  tax  credits,  depreciation 
methodology,  and  marginal  Federal 
income  tax  rates  for  a  specific 
exemption  petition  will  be  those 
prescribed  by  Federal  law  in  effect  (or 
those  tax  parameters  which  are  known 
with  certainty  will  be  in  effect)  at  the 
time  a  decision  is  rendered.  (However,  if 
an  investment  tax  credit  expires  in  a 
certain  year  the  law  which  is  in  effect  at 
the  time  the  petition  is  submitted,  the 
petitioner  must  assume  that  it  will  in 
fact  expire  in  that  year.) 

(7)  If  powerplants  are  being  compared, 
the  design  capacities  or  the  maximum 
sustained  energy  per  unit  of  time  that 
could  be  produced  must  be  the  same.  If 
installations  are  being  compared,  the 
maximum  sustained  energy  per  unit  of 
time  that  could  be  produced  must  be  the 
same. 

(8)  All  estimated  cash  outlays  must  be 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied. 

(9)  The  scope  of  the  estimates  of 
relevant  costs  (as  discussed  above)  of 
units  being  compared  must  be  the  same. 

(10)  All  allowances  for  uncertainty 
and  risk  in  the  cost  estimates  must  be 
explicit. 


(11)  All  cash  outlays  must  be  net  of 
any  government  subsidies  or  grants. 

(e)  Evidence  in  support  of  the  cost 
calculation.  All  petitions  for  exemptinn 
requiring  the  use  of  the  cost  calculation 
shall  include,  but  not  be  limited  to,  the 
following  information: 

(1)  A  detailed  accounting  of  all  cash 
outlays,  investment  tax  credits.and 
anticipated  salvage  for  capital 
investn^erits.  Include  a  description  of 
and  a  cost  estimate  for  all  major 
construction  and  equipment.  All  critical 
assumptions  should  be  stated  and 
sufficient  data  included  to  support  the 
petitioner's  estimates. 

(2)  A  detailed  accounting  of  all  annual 
cash  outlays  for  fixed  and  variable 
operations  and  maintenance  expenses 
including  a  description  of  all  major 
elements  and  the  formulas  used  to 
compute  them.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
included  to  support  the  petitioner's 
estimates. 

(3)  A  detailed  accounting  of  all  annual 
cash  outlays  for  delivered  fuel  expenses 
including  the  formulas  used  to  compute 
them.  All  critical  assumptions  should  b." 
stated  and  sufficient  data  included  to 
support  the  petitioner's  estimates.  The 
fuel  price  and  characteristics  for  each 
alternate  fuel  should  also  be  included. 

(4)  A  detailed  accounting  of  the 
depreciation  for  each  capital  asset, 
including  the  depreciable  base,  tax  life, 
and  methods  used.  All  critical 
assumptions  should  be  stated  and 
sufficient  data  included  to  .support  tlie 
petitioner's  estimates. 

(5)  If  a  different  useful  life  than  is 
suggested  by  ERA  (paragraph  (d)(5) 
above)  is  being  used,  all  critical 
assumptions  should  be  stated  and 
sufficient  data  included  to  support  that 
position. 

(6)  If  the  pefitioner's  unit  is  an 
installation,  a  brief  economic  and 
technical  justification  of  anticipated 
firing  rales  considering  other  units  at  the 
site. 

§  504.12    Cost  calculations  for  existing 
powerplants  and  Installations. 

(a)  General. 

(1)  Tills  calculation  compares  ths-  cost 
of  using  alternate  fuel  to  the  cost  of 
using  imported  petroleum.  It  must  be 
performed  for  each  alternate  fuel  and/or 
alternate  site  that  the  peiitionor  is 
required  to  examine. 

(2)  The  cost  of  using  an  alternate  fuel 
(see  §  500.2)  as  a  primary  energy  souroi* 
will  be  deemed  to  substantially  ex€f?ed 
the  cost  of  using  imported  petroleum  if 
the  difference  between  the  cost  of  usint^ 
alternate  fuel  and  the  cost  of  using 
imported  petroleum  is  greater  than  zero. 


(3)  There  are  two  comparative  cost 
calculations — a  general  cost  test  and  a 
special  cost  test.  Both  take  intQ 
consideration  cash  outlays^or  capital 
investments,  annual  expenses,  and  the 
effect  of  depreciation  and  taxes  on  cash 
flow.  To  demonstrate  eligibility  for 
permanent  exemption,  a  petitioner  must 
use  the  procedures  specified  in  the 
general  cost  test  (paragraph  (b)  of  this 
section).  To  demonstrate  eligiblity  for  a 
temporary  exemption,  the  petitioner 
m,ay  apply  the  procedures  specified  in 
either  the  general  cost  test  or  the  special 
cost  test  (paragraph  (c)  of  this  section). 

(4)  The  general  cost  test  differs  from 
the  special  cost  test  with  respect  to  the 
time  period  over  which  costs  ate 
calculated.  For  the  general  cost  test,  the 
petitioner  must  compare  the  cost  of 
using  an  alternate  fuel  with  the  cost  of 
using  o;!  ,^r  natural  gas  over  the 

re  maining  useful  life  of  the  facifity.  For 
the  special  cost  test,  the  petitioner  must 
compare  the  cost  of  using  alternate  fuel 
against  that  of  using  imported  petroleum 
or  natural  gas  over  the  period  of  the 
df'sircd  temporary  exemption. 

(5)  ERA  will  use  the  procedures 
outlined  in  this  secfion  to  perform  part 
of  Ihe  financial  feasibilitJ'Tinding 
required  by  §  504.6. 

(b)  Cn<:t  calculation — general  cost 
test. 

(1)  A  petitioner  may  be  eligible  for  a 
permanciit  exemption  if  he  cgjo-^ 
demon.strate  that  the  cost  of  using  an 
alterna'p  fuel  from  the  first  year  of  the 
exemption  substantially  exceeds  the 
cosi  ;•"  using  imported  petroleum.  Unless 


the  cost  estimates  as  prescribed  below 
will  not  change  materially  during  the 
first  ten  years  of  operation  of  the  unit 
with  an  alternate  fuel  (given  the  best 
information  available  at  the  tim.e  the 
petition  is  filed),  the  petitioner  must  also 
demonstrate  that  the  cost  of  using  an 
...lemate  fuel  begirming  at  any  time 
within  the  first  ten  years  of  the 
exemption  and  using  imported 
petroleum  or  natural  gas  until  such  time 
{i.e.,  delayed  use  of  alternate  fuel) 
Would  substantially  exceed  the  cost  of 
using  only  im.ported  petroleum. 

(2)  The  petitioner  would  only  b# 
eligible  for  a  temporary  exemption  if  the 
computed  costs  of  delayed  alternate  fuel 
use,  commencing  at  the  start  of  the 
second  through  eleventh  years  of 
operation  from  when  alternate  fuel 
would  be  used,  do  not  always 
substantially  exceed  the  cost  of  using 
only  imported  petroleum.  The  length  of 
the  temporary  exemption  would  be  the 
minimum  period  in  which  the  cost  of 
using  alternate  fuel  substantially 
exceeds  the  cost  of  using  imported 
petroleum. 

(3)  To  conduct  the  general  cost  test, 
calculate  the  difference  (DELTA) 
between  the  cost  of  using  an  alternate 
fuel  (COST(ALTERN.ATE))  and  the  cost 
of  using  imported  petroleum 
(COST(OIL))  using  Equations  1  through 
3  below  and  the  comparison  procediires 
in  paragraph  (b)(5)  of  this  section. 

EQ  1        DELT.A  =  COSTf . ALTER  NATF!— 
COST(OILj 

where  COST(ALTER\.XTE)  and  COST  iOII.) 
i>re  determined  bv: 


N 


EQ   2 


COST   =      I      + 


i=   -g 
and  1    (capital   investment)   is: 

II 


(OMj|^+FLj^)(l-tj^) 
(l+k)^ 


EQ   3 


=      ID      + 


E      _ 


Ji-nc 


,.s,-n<nr«,.  g) 


(1+X)^ 


i=  -g 


(4)  1  hi."  terms  in  Equations  2  and  3  are 

defined  as  foUov.'s: 

i  =  Yt'HT.  i  is  a  specified  year  either  before 
V'Mr  0  ax ^^^  year  0.  Year  0  is  the  year 
hi'f.or&^tRe  proposed  exemption  becomes 
cffcTiiive  or.  in  the  case  of  a  financial 
feasibility  finding,  the  year  before 
altern  ite  fuel  use  would  begin.  For 
example,  in  the  third  year  before  the 
p.'-oposed  exemption  becomes  effective 
(or  Ihe  unit  would  begin  using  alternate 
fuel,  in  the  case  of  a  financial  feasibilily 
fin.iir.g).  i  would  equal  —2.  and  in  the 
third  year  following  commencement  of 
the  p:  oposed  exeniptioi|^r 


oommencensent  of  alternate  fuel  use),  i 
would  equal  -t-3.  Years  are  represented 
b\  52  week  periods  prior  to  or  follow  ing 
the  dc'ite  on  which  the  proposed 
exemption  would  begin  (or  on  which 
altern.ite  fuel  use  would  begin).  Outlays 
before  the  proposed  exemption  becomes 
effective  are  future  valued  to  the  year 
before  the  proposed  exemption  becomi'S 
effective  (year  0).  and  outlays  after  the 
proposed  exemption  becomes  effective 
arc  present  valued  to  the  year  before  the 
proposed  exemption  becomes  effective. 
S-The  number  of  years  prior  to  the  year 
before  the  proposed  exemption  becomes 
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effective  (year  0)  that  (IJ  a  cash  outlay  is 
first  made  for  capital  investments.  (2)  an 
investment  tax  credit  is  first  us"d,  or  (3) 
replacement  energy  is  required  while  the 
facility  would  be  shut  down  for 
conversion — whichever  occurs  first. 


remaining  useful  life  of  the  unit  using 
Equations  2  and  3. 

(iii)  Using  Equation  1,  compute  the 
difference  (DELTA)  between 
COST(ALTERNATE)  and  COST(OIL).  If 
the  Hiffpppnre  fDRLTAl  is  less  than  or 


C0ST(ALTERNATEJ8  calculated  in 
paragraph  (b)(5)  (iv)  and  (v)  of  this 
section  and  the  COST(OIL)  calculated  in 
paragraph  (b)(5)(ii)  of  this  section. 

(vii)  If  all  the  DELTAS  computed  in 
fiiil  and  fvil  above  are  greater  than  zero. 
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years,  four  years,  and  so  on,  up  through 
the  period  of  the  proposed  exemption. 

(v)  A  petitioner  is  eligible  for  a 
temporary  exemption  terminating  at  the 
beginning  of  the  first  year  in  which  a 
•  DELTA  is  zero  or  less. 


powerplants  with  only  combustion  turbines— 
142  days,  (c)  all  powerplants  with  combined 
cycles — both  steam  driven  turbines  and 
combusticjn  turbines — 142  days.  The  fuel 
inventoiy  for  installations  not  using  natural 
gas  shall  be  the  greater  of;  1)  21  days  fuel 
siipplv.  or  21  sufficient  fuel  to  fill  sixtv  (60) 


powerplants  being  dispatched  (where  oil 
and  natural  gas  are  priced  according  to 
the  procedures  of  Appendix  II)  are  the 
corresponding  expenses  for  the  purpose 
of  the  cost  calculation.  The  dispatch 
analysis  area  of  the  cost  calculation. 
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effective  (year  0)  that  (1)  a  cash  outlay  is 
first  made  for  capital  investments.  (2)  an 
investment  tax  credit  Is  first  us"d,  or  (3) 
replacement  energy  is  required  while  the 
facility  would  be  shut  down  for 
conversion — whichever  occurs  first. 
Years  0  and  g  must  be  the  same  for  both 
the  proposed  conversion  and  no- 
conversion  cases. 

N  =  The  remaining  useful  life  of  the  unit  (see 
paragraph  (d)(6)  of  this  section). 

ID  =  Capital  investment  required  to  recover 
"lost"  capacity.  "Lost"  capacity  is  the 
design  capacity  of  or  maximum  sustained 
energy  per  unit  of  time  that  could  be 
produced  by  a  powerplant.  or  the 
maximum  sustained  energy  per  unit  of  time 
that  could  be  produced  by  an  installation, 
lost  due  to  derating  (see  Equation  6, 
paragraph  (d)(3)  of  this  section).  If  a 
replacement  facility  is  being  evaluated.  ID 
is  the  capital  cost  associated  with  an 
alternate  fuel-fired  replacement  facility 

I, -Yearly  cash  outlay  (in  dollars)  from  the 
year  outlays  first  occur  to  the  last  year  of 
the  unit's  useful  life  for  capital  investments. 
(See  paragraph  (d)(2)  of  thi.q  section  fur  the 
items  that  must  be  included.) 

OM,  =  Annual  cash  outlay  in  year  i  (in 
dollars)  for  all  operations  and  maintenance 
expenses  except  fuel  [i.e.,  all  non-capital 
and  non-fuel  cash  outlays).  This  may 
include  labor,  materials,  insurance,  taxes 
(except  income  taxes),  etc.  (See  paragraph 
(d)(4)  of  this  section)  Operations  and 
maintenance  expenses  for  "replacement 
energy"  may  be  accounted.for  here. 
"Replacement  energy"  is  that  energy  which 
substitutes  for  the  output  of  a  unit  during 
thd  period  of  conversion  lo  aldirnate  futjl 
use. 

S,  =  Salvage  value  of  capital  investment  (in 
dollars)  in  yeari. 

FL,  =  Annual  cash  outlay  for  delivered  fuel 
expenses  (in  dollars)  in  year  i.  Expenses  for 
fuel  to  generate  "replacement  energy" 
above  may  be  accounted  for  here.  (See 
paragraph  (d)(4)  of  this  section  for  FL, 
calculation  instructions  and  Appendix  II  of 
these  regulations  for  the  procedures  to 
determine  fuel  price.) 

k  =The  discount  rate  expressed  as  a  fraction 
(see  paragraph  (d)(5)  of  this  section). 

ITC,  =  F'ederal  investment  tax  credit  used  in 
year  i  resulting  from  capital  investments 
(see  paragraph  (d)(7)  of  this  section). 

DPR,  =  Depreciation  in  year  i  resulting  from 
capital  investments  (see  paragraph  (d)(71  of 
this  section). 

I,  =  Marginal  income  tax  rate  in  year  i  (see 
paragraph  (d)(7)  of  this  section). 

IX,  =  Inflation  index  value  for  year  i  (see 
Table  Il-l  in  Appendix  II). 

IX,  =  i.ifiation  index  value  for  the  year  e.  thi' 
year  before  the  asset  is  placed  in  service 

(5)  The  step-by-step  procedure  that 
follows  shows  the  comparison  that  the 
petitioner  must  make.  It  outlines  the 
equipment,  fuel,  and  time  compiirisons 

(i)  Compute  the  cost  of  using  an 
alternate  fuel  (COST{ ALTERNATE)) 
throughout  the  remaining  useful  life  of 
the  unit  using  Equations  2.  3,  and  6. 

(ii)  Compute  the  cost  of  using  oil  or 
natural  gas  (COST(OIL))  throushout  the 


remaining  useful  life  of  the  unit  using 
Equations  2  and  3. 

(iii)  Using  Equation  1,  compute  the 
difference  (DELTA)  between 
COST(ALTERNATE)  and  COST(OIL).  If 
the  difference  (DELTA)  is  less  than  or 
equal  to  zero,  a  petitioner  is  not  eligible 
for  a  permanent  or  temporary  exemption 
using  the  general  cost  test  and  need  not 
complete  the  remainder  of  the  general 
cost  test  calculation.  However,  he  still 
m.ay  be  eligible  for  a  temporary 
exemption  using  the  special  cost  test 
(paragraph  (c)  of  this  section).  If  the 
difference  (DELTA)  is  greater  than  zero 
and  if  the  cost  estimates  will  not      , 
materially  change  during  the  first  ten 
years  of  operation  of  the  unit  with 
alternate  fuel  (given  the  best 
information  available  at  the  time  the 
petition  is  filed),  the  petitioner  has 
completed  the  test  and  is  eligible  for  a 
permanent  exemption.  However,  if  the 
costs  will  change  during  the  first  ten 
years,  the  petitioner  must  complete  the 
remainder  of  the  general  cost  test — the 
delayed  use  calculations  which  follow. 

(iv)  Recompute  COST(ALTERNATE) 
with  Equations  2,  3,  and  6,  assuming  that 
an  alternate  fuel  is  not  used  as  the 
primary  energy  source  until  the  start  of 
the  second  year  and  that  oil  or  natural 
gas  is  used  for  the  first  year.  All  cash 
outlays  should  reflect  postponed  use  of 
alternate  fuel. 

(v)  Successively  recompute 
COST(ALTERNATE)  with  Equations  2, 
3,  and  6,  assuming  that  the  alternate  fuel 
use  is  postponed  until  the  start  of  the 
third  year,  fourth  year,  and  so  on, 
through  the  beginning  of  the  eleventh 
year  after  the  proposed  exemption 
would  be  i;fft'clive  (with  imported 
petroleum  or  natural  gas  used  in  the 
years  preceding  alternate  fuel  use). 

(vi)  Compute  the  difference  (DELTA) 
between  each  of  the  ten 

P 

E 

i=i 

EO    5  COST   -    I    x     


C0ST[ALTERNATEj8  calculated  in 
paragraph  (b)(5)  (iv)  and  (v)  of  this 
section  and  the  COST(OIL)  calculated  in 
paragraph  (b)(5)(ii)  of  this  section. 

(vii)  If  all  the  DELTAS  computed  in 
(iii)  and  (vi)  above  are  greater  than  zero, 
the  petitioner  is  eligible  for  a  permanent 
exemption.  If  one  or  more  of  the 
DELTAS  is  less  than  or  equal  to  zero,  he 
is  eligible  for  a  temporary  exemption 
terminating  at  the  beginning  of  the  first 
year  in  which  a  DELTA  is  zero  or  less. 

(c)  Cost  calculations — special  cost 
test. 

(1)  A  petitioner  may  be  eligible  for  a 
temporary  exemption  if  he  demonstrates 
that  the  cost  of  using  an  alternate  fuel 
will  substantially  exceed  the  cost  of 
using  imported  petroleum  (or  natural 
gas)  over  the  period  of  the  proposed 
exemption.  The  period  of  the  proposed 
temporary  exemption  may  not  exceed 
ten  years.  The  petitioner  must 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  substantially  exceeds  the 
cost  of  using  imported  petroleum  for  a 
period  of  one  year,  two  years,  three 
years,  and  so  forth,  through  the  period  of 
the  proposed  exemption.  ERA  will  limit 
the  duration  of  a  temporary  exemption 
to  the  shortest  time  possible. 

(2)  To  conduct  the  test,  calculate  the 
difference  (DELTA)  between  the  cost  of 
using  an  alternate  fuel 
(COST(ALTERNATE))  and  the  cost  of 
using  imported  petroleum  {COST(OIL)) 
using  Equations  4  and  5  below.  Equation 
3  (paragraph  (b)(3)  of  this  section),  and 
the  comparison  procedures  in  paragraph 
(c)(4)  of  this  section. 

EQ  4  DELTA  =  COST  (ALTERNATE) -COST 
(OIL) 

where  COST(ALTERNATE)  and  COST(OIL) 
are  determined  by: 


(l+k) 


-i 


(OMj^+FLj^Xl-t^) 


(l+k) 


(l+k)" 


l-l 


Capital  investment  (1)  is  calculated  with 
Equation  3  (par.iyraph  lb)(3)  of  this  section). 

(3)  The  terms  in  Equation  5  are  the 
same  as  those  in  Equation  2  with  the 
addition  of  P,  the  length  of  the  proposed 
temporary  exemption  in  years.  (See 
ptiragraph  (b)(4)  of  this  section  for  other 
terms.) 

(4)  The  step-by-step  procedure  that 
folluvvs  shows  th(;  comparisons  which 
must  be  made.  \ 

(i)  Using  Equation  5,  compute  the  cost 
of  using  an  allernate  fuel 


(COST(ALTERNATE))  assuming  the 
length  of  the  proposed  exemption  is  one 
year. 

(ii)  Likewise,  compute  the  cost  of 
using  imported  petroleum  or  natural  gas 
(COST(OIL))  assuming  the  length  of  the 
proposed  exemption  is  one  yea;. 

(iii)  Compute  the  difference  (DELTA) 
between  COST(ALTERNATE)  and 
COST(OIL)  using  Equation  4. 

(iv)  Repeat  the  calculations  made  in 
paragraphs  (c)(4)  (i),  (ii),  and  (iii)  of  this 
section  assuming  the  length  of  the 
proposed  exemption  is  two  years,  three 
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length  of  operation  of  the  installation  if 
it  is  less  than  five  years. 

(5)  The  discount  rate  (k)  for  analyses 
of  powerplants  is  2.9%  or  that  which  is 
computed  as  specified  in  Appendix  I  (45 


Q  =  The  unextended  remaining  useful  life  of 

the  facility. 
k=The  discount  rate  (see  paragraph  (d)(5) 

above). 
(7)  All  Federal  investment  tax  credits, 
(ITC,  and  ITCD,)  and  depreciation  (DPR, 


elements  and  the  formulas  used  to 
compute  them.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
included  to  support  the  petitioner's 
estimates. 
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years,  four  years,  and  so  on.  up  through 
the  period  of  the  proposed  exemption. 

(v)  A  petitioner  is  eligible  for  a 
temporary  e.xemption  terminating  at  the 
beginning  of  the  first  year  in  which  a 
•  DELTA  is  zero  or  less. 

(d)  Information  on  parameters  used  in 
the  calculations. 

(1)  All  estimated  expenditures,  except 
fuel,  shall  be  expressed  in  real 
(uninflated)  terms  by  using  the  prices  in 
effect  at  the  time  the  petition  is 
submitted.  Instructions  for  fuel  price 
calculations  are  contained  in  Appendix 
II. 

(2)  Capital  investment  yearly  cash 
outlays  (Ij)  must  include  all  items  that 
are  capital  investments  for  Federal 
income  tax  purposes.  All  purchased 
equipment  that  has  a  useful  Hfe  greater 
than  one  year,  capitalized  engineering 
costs,  land,  construction,  environmental 
offsets,  fuel  inventory,  transmission 
facilities,  piping,  etc.,  that  are  necessary 
for  the  conversion  of  the  unit  must  be 
included.  However,  an  item  must  only 
be  included  if  a  cash  outlay  is  required 
after  the  decision  has  been  made  to 
convert  (or  not  to  convert)  the  unit:  sunk 
costs  must  not  be  included  [p.g..  if  the 
firm  owns  the  land,  its  purchase  price 
may  not  be  included). 

Note. — The  Guidelines  for  the  fuel 
inventory  for  powerplants  not  using  natural 
gas  shall  be:  (a)  all  powerpliint.s  with  only 
steam  driven  turbines — 78  days,  (b)  uU 


powerplants  with  only  combustion  turbines— 
142  days,  (c)  all  powerplants  with  combined 
cycles — both  steam  driven  turbines  and 
combustiun  turbines — 142  days.  The  fuel 
inventory  for  installations  not  using  natural 
gas  shall  be  the  greater  of;  1)  21  days  fuel 
supply,  or  2)  sufficient  fuel  to  fill  sixty  (60) 
percent  of  the  storage  volume  where 
whatever  amount  is  chosen  is  equivalent  in 
terms  of  the  number  of  days  supply  for  both 
the  base  case  and  the  alternate  fuel  case 
being  compared.  The  fuel  inventory  of  all 
facilities  using  natural  gas  shall  be  zero 
unless  the  gas  supply  is  interruplibie  in  which 
case  an  appropriate  inventory  of  back-up  fuel 
must  be  included.  Include  the  salvage  value 
of  any  fuel  in  inventory  which  cannot  be  used 
as  a  result  of  this  conversion.  The  petitioner 
may  utilize  alternative  fuel  inventories  by 
demonstrating  through  engineering  or  process 
requirements  evidence  that  another  level  of 
inventory  is  appropriate.  However,  the 
petitioner  must  use  equivalent  fuel  supply 
inveiiiories  as  described  above.  Fuel  supplies 
must  be  computed  using  annual  fuel 
consumption  rates. 

(3)(i)  Capital  investment  (ID),  if  any. 
required  (A)  to  recover  the  design 
capacity  or  maximum  sustained  energy 
per  unit  of  time  that  could  be  produced 
but  would  be  lost  due  to  derating  or  (B) 
to  bnild  an  alternate  fuel-fired 
replacement  facility,  if  appropriate,  must 
be  computed  with  Equation  B  if,  for  the 
purposiis  of  this  calculation,  it  is  elected 
to  recover  that  capacity.  COST 
computed  with  Equation  2  or  5  must 
yield  the  least  cost  .solution. 


EO  6 


ID  •> 


L 

(l+k)"^ 

1-1 

M 

i=i 

(1+x)-^ 

E 


(ii)  M,  ID,,  ITCU,.  SD„  and  DPRD;.  are 
the  useful  life,  yearly  investment  cash 
outlays,  investment  tax  credits,  salvage 
values,  and  depreciation,  respectively. 
r(!sulting  from  the  purchase  of 
equipment  required  to  recover  the 
design  capacity  or  maximum  sustained 
energy  pei  uoit  of  time  that  could  be 
produced,  lust  due  to  derating.  All 
dcfinitlLins  and  information  wliich  apply 
to  N,  I„  ITC„  Sp  and  DPR,  (see  p.iragraph 
(bj[4)  of  Ibis  section),  also  apply  to  M, 
IDi.  n  UDi.  SD,.  and  DPRD,.  respectively, 
except  that  M,  ID,.  ITCD,,  SD.,  and 
DPRDi,  are  hmited  to  equipment 
required  to  recover  the  loss  due  to 
derating.  All  other  terms  are  as  in 
Equation  3  (paragraph  (b)(3)  of  this 
section).  In  the  case  of  a  replacement 
facility,  if  appropriate,  ID  is  the  capital 
cost  associated  with  that  alternate  fuel- 
fired  replacem.ent  facility. 

(iii)  If  an  election  is  made  not  to 
recover  the  loss  due  to  derating  [for  the 


"© 


ID^-ITCDj^-SD^-t|^(DPRD 


(l-fk)^ 


purpose  of  this  calculation).  ID  equals 
zero. 

(4}(i)  The  annual  cash  outlays  for 
operations  and  maintenance  expense 
(OM,)  and  fuel  expense  (FL,)  for  a 
powerplant  m.ay  be  computed  by  one  of 
the  following  three  methods;  however, 
the  one  chosen  must  be  consistently 
applied  throughout  the  analysis. 

(A)  Assume  the  energy  produced  by 
the  powerplant  equals  seventy  (70) 
percent  of  design  capacity  times  3760 
hours  for  each  year  during  the  remaining 
useful  life  of  the  powerplant.  and 
compute  cash  outlays  for  operations, 
maintenance,  and  fuel  expenses  for  the 
powerplant. 

(B)  Fconomicaily  dispatch  the 
powerplant  in  which  conversion  to 
alternate  fuel  is  being  considered  and,  if 
appropriate,  the  additional  powerplant 
required  due  to  derating  or  replacement. 
The  cash  outlays  for  operations, 
maintenance,  and  fuel  expenses  of  all 


powerplants  being  dispatched  (where  oil 
and  natural  gas  are  priced  according  to 
the  procedures  of  Appendix  II)  are  the 
corresponding  expenses  for  the  purpose 
of  the  cost  calculation.  The  dispatch 
analysis  area  of  the  cost  calculation. 
The  dispatch  analysis  area  must  be  thai 
area  with  which  the  firm  currently 
J^opatches,  anticipates  dispatching,  and 
will  be  interconnected.  It  must  also 
include  all  anticipated  exchanges  of 
energy  with  other  utilities  or 
powerpools.  The  outlays  for  operations, 
maintenance,  and  fuel  may  also  be 
estimated  using  a  methodology  that 
incorporates  the  benefits  of 
economically  dispatching  units  and 
provides  consistent  treatment  in  the 
alternate  fuel  and  oil  or  natural  gas 
cases  being  compared.  If  the  design 
capacity  lost  due  to  derating  or 
replacement  is  recovered,  as  discussed 
in  paragraph  (d)(3)  of  this  section,  the 
petitioner  must  employ  this  method  (or 
that  described  in  paragraph  (d)(4)(i)[C) 
of  this  section  for  calculating  operations, 
maintenance,  and  fuel  expenses. 

(C)  Use  a  dispatch  analysis  to  project 
the  energy  produced  by  the  powerplant 
for  a  representative  (not  atypical)  year 
of  operation  when  consuming  an 
alternate  fuel.  Compute  the  cash  outlays 
for  operations,  maintenance,  and  fuel 
expenses  for  the  powerplant  based  upon 
the  level  of  energy  production  estimated 
for  the  repre.sentative  year.  TTie  dispatch 
analysis  and  fuel  expenses  for  the  cost 
calculation  must  include  oil  and  natural 
gas  pri4;ed  according  to  the  procedures 
of  Appendix  II. 

(ii)  The  annual  cash  outlays  for 
operations  and  maintenance  expenses 
(OM,)  and  fuel  expenses  (FL,)  for  an 
installation  may  be  computed  by  the 
method  specified  in  (A)  below.  A  second 
method  (13)  may  be  used  unless  the 
energy  or  steam  produced  by  the 
alternate  fuel-fired  unit  would  be  less 
than  that  computed  using  method  A. 

,  (.'\)  Base  the  computations  on  the 
actual  power  or  steam  generation 
schedule  of  the  installation  in  which 
conversion  Is  being  considered  and.  if 
appropriate,  the  additional  installaticn 
required  due  to  derating  of  the  facility 
being  converted.  If  power  output  lost 
due  to  derating  is  recovered  for  the 
purpose  of  this  calculation  (see 
paragraph  (d)(3)  of  this  section),  the 
petitioner  must  employ  this  method  for 
calculating  operations,  maintenance, 
and  fuel  expenses. 

(B)  R  the  installation  has  been  in 
operation  for  at  least  two  yqars,  assume 
it  will  annually  generate  an  amount  uf 
energy  or  steam  equal  to  the  average 
amount  of  energy  or  steam  produced 
annually  for  the  last  five  years  or  the 
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paragraphs  (b)(6)  and  (c)(6)  of  this 
section  and  in  Tables  II-l  and  II-2  from 
time  to  time  after  public  notice  and  an 
opportunity  to  comment.  Revisions  shall 
become  effective  after  final  publication. 
However,  the  relevant  set  of  oarameters 


at  the  time  a  decision  is  rendered, 
whichever  is  more  favorable  to  the 
petitioner. 

(b)  Fuel  price  computation — option  1. 

(1)  If  it  is  planned  to  use  10  percent 
domestically  refined  '  petroleum  oroduct 


is  submitted  (see  Table  II-l  and 
paragraph  (b)(6)(iii)  below). 

(6)  The  petitioner  shall  use  the 
following  parameters  for  Equations  11-1, 
II-2,  and  11-3  of  this  appendix: 


i_ 
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length  of  operation  of  the  installation  if 
it  is  less  than  five  years. 

(5)  The  discount  rate  (k)  for  analyses 
of  powerplants  is  2.9%  or  that  which  is 
computed  as  specified  in  Appendix  I  (45 
FR  53711-2.  August  12. 1980).  The 
discount  rate  (k)  for  analyses  of 
installations  is  7.7%  or  that  which  is 
computed  as  specified  in  Appendix  ' 
The  inflation  index  (IX)  is  shown  in 
Table  II-l  of  Appendix  II.  ERA  will 
modify  these  specified  rates  from  time 
to  time  as  required  by  changed 
conditions  after  public  notice  and  an 
opportunity  to  comment.  However,  the 
relevant  set  of  specified  rates  for  a 
specific  petition  for  exemption  will  be 
the  set  in  effect  at  the  time  the  petition 
"is  submitted  or  the  set  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
set  is  more  favorable  to  the  petitioner. 

(6)(i)  The  remaining  useful  life  (N)  of  a 
powerplant  shall  be  thirty-five  (35)  years 
minus  the  age  of  the  plant  when  it  would 
begin  using  an  alternate  fuel.  The 
remaining  useful  life  of  a  major  fuel 
burning  installation  shall  be  forty  (40) 
years  minus  the  age  of  the  plant  when  it 
would  begin  using  an  alternate  fuel.  The 
petitioner  or  ERA  may  utilize  an 
alternative  useful  life  projection  based 
upon  a  demonstration  that  such 
projections  are  more  appropriate  for  the 
particular  facility.  Such  a  demonstration 
must  consist  of  suitable  engineering 
evidence,  historical  information,  or  other 
relevant  factors.  If  the  unit's  remaining 
useful  life  would  be  extended  as  the 
result  of  the  conversion  or 
refurbishment,  that  extension  must  bo 
included  in  the  remaining  useful  life 

(ii)  If  the  life  of  a  unit  would  be 
extended,  the  petitioner  will  have  to 
modify  his  calculation  so  that  the  two 
cash  flows  being  compared  have  the 
length  of  the  unextended  remaining 
useful  life.  To  do  this,  (1)  use  the 
unextended  useful  life  in  Equations  2 
and  5  for  the  unit  when  it  is  both 
converted  and  unconverted,  and  (2) 
multiply  the  capital  investment  term  (I) 
for  the  converted  unit  (computed  with 
Equation  3)  by  the  following  adjustment 
factor  (A): 


-  I 


(l*k) 


i=l 


EQ    7 


A      = 


I  <1 


+k)' 


i=l 


wliere: 

R=The  extended  remHining  useful  life  of  thi- 
facility. 


Q  =  The  unextended  remaining  useful  life  of 

the  facility. 
k=The  discount  rate  (see  paragraph  (d)(5) 

above). 

(7)  All  Federal  investment  tax  credits, 
(ITCi  and  ITCD,)  and  depreciation  (DPR, 
and  DPRDi)  values  are  those  used  for 
Federal  income  tax  purposes  and  must 
be  applied  consistently  throughout  the 
analysis  and  in  a  manner  consistent 
with  the  Federal  tax  laws.  All 
investment  tax  credits  allowed  under 
Federal  tax  law  must  be  reflected  in  the 
computations.  In  general,  accelerated 
depreciation  cannot  be  used  for  gas-  or 
oil-fired  boilers.  Otherwise  the 
petitioner  must  use  the  method  of 
depreciation  which  results  in  the 
greatest  present  value  of  the  cash  flow 
due  to  the  tax  and  depreciation  effect. 
The  marginal  income  tax  rate  (tj)  is  the 
firm's  anticipated  marginal  Federal 
income  tax  rate  in  year  i.  The  relevant 
investment  tax  credits,  depreciation 
methodology,  and  marginal  Federal 
income  tax  rates  for  a  specific 
exemption  or  financial  feasibility  finding 
will  be  those  prescribed  by  Federal  law 
in  effect  (or  those  tax  parameters  which 
are  known  with  certainty  will  be  in 
effect)  at  the  time  a  decision  is  rendered. 
(However,  if  an  investment  tax  credit 
expires  in  a  certain  year  under  the  law 
which  is  in  effect  at  the  time  the  petition 
is  submitted,  the  petitioner  must  assume 
that  it  will  in  fact  expire  in  that  year,) 

(8)  All  estimated  cash  outlays  must  be 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied. 

(9)  The  scope  of  the  estimates  of 
relevant  costs  (as  discussed  above)  of 
units  being  compared  must  be  the  same. 

(10)  All  allowances  for  uncertainty 
and  risk  in  the  cost  es'timates  must  be 
explicit. 

(11)  All  cash  outlays  must  be  net  of 
any  government  subsidies  or  grants. 

(e)  Evidence  in  support  of  the  cost 
calculation.  All  petitions  for  exemption 
requiring  the  use  of  the  cost  calculation 
shall  include,  but  not  be  limited  to,  the 
following  inturmation; 

(1)  A  detailed  accounting  of  all  cash 
outlays,  investment  tax  credits,  and 
anticipated  salvage  for  capital 
investments.  Include  a  description  of 
and  a  cost  estimate  for  all  major 
construction  and  equipment.  All  critical 
assumptions  should  be  slated  and 
sufficient  data  included  to  support  the 
petitioner's  estimates. 

(2)  A  detailed  accounting  of  all  annual 
cash  outlays  for  fixed  and  variable 
operations  and  maintenance  expenses 
including  a  description  of  all  major 


elements  and  the  formulas  used  to 
compute  them.  All  critical  assumptions 
should  be  stated  and  sufficient  data 
included  to  support  the  petitioner's 
estimates. 

(3)  A  detailed  accounting  of  all  annual 
cash  outlays  for  delivered  fuel  expenses 
including  the  formulas  used  to  compute 
.them.  All  critical  assumptions  should  be 
stated  and  sufficient  data  included  to 
support  the  petitioner's  estimates.  The 
fuel  price  and  characteristics  for  each 
alternate  fuel  should  also  be  included. 

(4)  A  detailed  accounting  of  the 
depreciation  for  each  capital  asset, 
including  the  depreciable  base,  tax  life, 
and  sufficient  data  included  to  support 
the  petitioner's  estimates. 

(5)  If  a  different  useful  life  than  is 
suggested  by  ERA  (paragraph  (d)(6)(i) 
above)  is  being  used  for  the  purpose  of 
calculating  the  remaining  useful  life,  all 
critical  assumptions  should  be  stated 
and  sufficient  data  included  to  support 
the  useful  life  chosen. 

(6)  If  the  petitioner's  unit  is  an 
installation,  a  brief  economic  and 
technical  justification  of  the  power  or 
steam  generation  schedule  considering 
other  units  at  the  site. 

Appendix  II — Fuel  Price  Computation 

(a)  Introduction.  This  appendix 
provides  the  equations  and  parameters 
needed  to  specify  the  price  of  delivered 
fuels  used  in  computing  the  cost  of  using 
imported  petroleum  and  the  cost  of 
using  an  alternate  fuel  in  Parts  503  and 
504  of  these  regulations.  The  delivered 
price  of  imported  petroleum  or  natural 
gas  used  to  calculate^livered  fuel 
expenses  must  reflect  (1)  the  price  of 
imported  petroleum.  (2)  the  effects  of 
future  real  increases  in  imported 
petroleum  prices,  and  (3)  substantially 
exceeds  premium.  The  delivered  price  of 
an  alternate  fuel  used  to  calculate 
delivered  fuel  expenses  must  reflect  the 
petitioner's  delivered  price  of  the 
alternate  fuel  and  the  effects  of  real 
increases  in  the  price  of  that  alternate 
fuel.  Paragraphs  (b)  and  (c)  below 
provide  alternative  procedures  to 
account  for  projected  real  increases  in 
the  prices  of  fuels.  The  petitioner  may 
compute  his  fuel  prices  by  either  of 
these  procedures  as  long  as  the  same 
procedure  is  applied  consistently 
throughout  the  cost  analysis.  Table  II-l 
of  this  appendix  contains  the  price 
indices  used  in  option  1  (paragraph  (bj) 
and  the  inflation  index  used  in 
computing  depreciation  in  Parts  50.5  and 
504  of  these  regulations.  ERA  will 
change  the  parameters  specified  in 
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(5)  The  price  of  alternate  fuel  (PFA) 
must  be  the  current  market  price  of  the 
alternate  fuel  (f.o.b.  th.-;  facility). 

(6)  The  petitioner  shall  use  the 
following  parameters  for  Ecjuations  IM 
;inH  It-5i  rS  this  annenflix. 


OPX; 


n 

j=    1980 


(1    +    ROj) 


analyses,  and  two  social  benefit 
analyses  were  performed  and  are 
discussed  here. 

A.  Aggregate  Analyses  of  FUA 

The  cniantitative  imnacts  of  Dolicv 
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paragraphs  (b)(6)  and  (c)(6)  of  this 
section  and  in  'Tables  II-l  and  II-2  from 
time  to  time  after  public  notice  and  an 
opportunity  to  comment.  Revisions  shall 
become  effective  after  final  publication. 
However,  the  relevant  set  of  parameters 
for  a  specific  petition  for  exemption  will 
be  the  set  in  effect  at  the  time  the 
petition  is  submitted  or  the  set  in  effect 


at  the  time  a  decision  is  rendered, 
whichever  is  more  favorable  to  the 
petitioner. 

(b)  Fueljjrice  computation — option  1. 

(1)  If  it  is  planned  to  use  10  percent 
domestically  refined  '  petroleum  product 
in  the  facility,  the  petroleum  product 
price  (PFE,)  is  computed  with  Equation 
II-l. 


EQ    II-l 


PFEj^      =       (PF    +    PICO    -    PCCO) 


OPX. 


OPX. 


♦    PREM 


where: 

PICO  =  Price  of  imported  crude  oil  per 
barrel.  The  most  recent  refiner 
acquisition  cost  of  imported  crude  oil 
as  reported  in  the  Federal  Register 
monthly  notice  for  the  DOE  Domestic 
Crude  Oil  Allocation  (Entitlements) 
Program. 2 

PCCO  =  Price  of  composite  crude  oil  pei 
barrel.  The  most  recent  weighted 
average  cost  of  total  reported  crude 
oil  receipts  as  reported  in  the  Federal 
Register  notice  for  the  DOE 
Entitlements  Program.^ 

PF=The  current  market  price  of  the 
petitioner's  fuel  oil  per  barrel  at  the 
time  the  petition  is  submitted  (f.o.b. 
the  facility).  Alternatively,  if  the 
petitioner  does  not  currently  have  a 
supplier  of  fuel  oil  or  is  using  natiiral 
gas,  he  should  use  a  simple  average  of 
~The  market  prices  of  fuel  oil  available 
to  him  (capable  of  being  burned  in  the 
facility  and  meeting  air  quality 
requirements)  sold  in  his  area  by  al 
least  three  suppliers. 

PFE,  =- Price  of  fuel  oil  per  barrel  in  \'fMr 
i. 

OPX,  =  Oil  price  index  value  for  \r,u1 
(see  Table  II-l). 

01'Xu  =  Oil  price  index  value  for  year  u, 
the  year  in  which  the  petJNun  is 
submitted. 

PREM  =  Substantially  exceeds  preniiam 
added  to  the  price  of  oil  (see 
paragraph  (b](6]  below). 
(2)  If  it  is  planned  to  use  100  peicent 

imported  petrijleum  product  in  the 

facility,  the  petroleum  price  (PFE,)  is 

computed  with  Equation  11-2. 


EO    11-2 


(PF    -f    EST! 


OF/, 


The  taims  in  Equation  11-2  are  the 
same  as  those  in  Equation  Il-l  with  the 
addition  of: 
ENT=V'2XEPxD0SR  for  residual  fuel 

oil  if  an  entitlement  has  been  received 


by  the  importer,  or  0  for  all  other 
products  or  if  an  entitlement  has  not 
been  received  by  the  importer."*- 

EP  =  Entitlement  price  reported  in  the 
Federal  Register  m.onthly  notice  for 
the  DOE  Entitlements  Program. 

DOSR=National  domestic  oil  supply 
ratio  reported  in  the  Federal  Register 
monthly  notice  for  the  DOE 
Entitlements  Program. 

(3)  If  it  is  pUnned  to  use  a 
combination  of  domestically  refined  and 
insported  petroleum  product  in  the 
facility,  use  a  weighted  average  of  the 
prices  computed  with  Equations  H-l  and 
11-2.  If  it  cannot  reasonably  be 
estimated  what  fraction  of  petroleum 
product  is  imported,  assume  that  100 
percent  of  the  fuel  is  domestically 
refined. 

(4)  If  it  is  planned  to  use  natural  gas  in 
the  facility,  Equations  ll-l  and  II-2  must 
be  used,  as  appropriate,  to  calculate  the 
price  of  fuel  PFE,),  along  with  the  price 
of  the  .No.  6  residual  fuel  oil  (PF)  which 
meets  the  air  quality  standards  in  the 
petitioner's  area. 

(5)  The  delivered  price  of  alternate 
fuel  (PFA,)  must  reflect  the  real 
escalation  rate  of  alternate  fuel  and 
must  be  computed  with  Equation  11-3. 


EQ    11-3 


PFA^       =       APF 


APX; 


APX, 


I'he  terms  of  Equation  11-3  are  dcHned 
as  follows: 

PFA,  =  Price  of  alternate  fuel  in  year  i. 
APF  =  The  current  market  price  of  the 

alternate  fuel  (f,o.b.  the  facility). 
APX,  =  Alternate  fuel  price  index  value 

of  year  i  (see  Table  Il-l  and 

paragraph  (b)(6)(iii)  below), 
.'\PXu  =  Alternate  fuel  price  index  for  the 

year  u.  the  year  in  which  the  petition 


I'nii'.noti's  nri'  .it  rnd  of  scr  lion 


is  submitted  (see  Table  II-l  and 
paragraph  (b)(6)(iii)  below). 

(6)  The  petitioner  shall  use  the 
following  parameters  for  Equations  U-1, 
II-2,  and  II-3  of  this  appendix: 

(i)  The  substantially  exceeds 
premium,  PREM,  is  SlOO  per  barrel  of  oil 
equivalent. 

(ii)  The  oil  price  index  values.  OPX, 
and  OPXu  are  specified  in  Table  II-l. 

(iii)  The  alternate  fuel  price  index 
values,  APX,  and  APXu,  depend  on  the 
type  of  alternate  fuel  to  be  used. 

(.A)  If  the  alternate  fuel  is  solid  coal. 
the  petitioner  must  use  the  alternate  fuel 
price  index  for  coal  in  Table  II-l. 

(B)  For  all  other  alternative  fuels,  the 
petitioner  may  use  either  the  alternate 
fuel  price  index  for  coal  in  Table  II-l  or 
his  own  substantiated  escalation  rates 
and  the  equation  for  APXj  in  footnote  3 
to  this  appendix. 

(c)  Fuel  price  computation — option  2. 

(1)  If  it  is  planned  to  use  100  percent 
domestically  refined  petroleum  product 
in  the  facility,  the  petroleum  product 
price  (PFE,)  is  computed  with  Equation 
11-4. 

EQ-^    PFE,  =  (PF  + PICO— 
PCCOl-PRE.M-^FUTR 

where  the  terms  are  the  same^as  those  in 
Equy'iiun  II-l  with  the  addition  of  FLfTR. 
the  premium  jddcd  to  the  price  of  oil  to 
account  for  projected  escalation  in  oil 
pii'.,e.s  as  comna.fd  to  escalation  in 
alternate  fuel  prices  (see  paragraph  (c)(6) 
of  this  section). 

(2)  if  it  is  planned  to  use  100  percent 
imported  petroleum  product  in  the 
facility,  the  petroleum  price  (PFE,)  i? 
computed  with  Equation  II-5. 

EQ  11-5  PFE, --  (PF  -H  ENT)  -  PREM  -  FUl'R 

where  the  terms  are  the  same  as  those  in 
Equations  11-2  and  11-^. 

[3j  If  it  is  planned  to  use  a 
combination  of  domestically  refined 
petroleum  and  imported  petroleum 
product  in  the  facility,  use  a  weighted 
average  of  the  prices  computed  with 
Equations  IM  and  II-5,  If  it  cannot 
reasonably  be  estimdted  what  fraction 
of  petroleum  product  is  imported, 
assume  that  100  percent  of  it  is 
domestically  refined. 

(4)  If  it  is  planned  to  use  natural  gas  in 
the  facility.  Equations  11-4  and  11-5  must 
be  used,  as  appropriate,  to  calculate  the 
price  of  fuel  (PFE,).  along  with  the  price 
of  the  No.  6  residual  fuel  oil  (PF)  which 
meets  the  air  quality  standards  in  the 
petitioner's  area. 
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(1)  A  $4/bbl  addition*  to  the  current 
cost  of  fu3l  based  on  world  oil 
prices*'  would  result  in: 
— virtually  all  new  powerplants, 
except  peakload  units,  having  to  use 
coal  or  nuclear  power. 


large  boiler  and  whose  real  cost  of 
capital  is  lO'J  would  be  exempted  at  this 
rate  when  the  boiler  is  operated  al  a 
capacity  factor  of  less  than  22"l'  (Point 
A.  Figure  1).  If  the  firm  was  constrained 
to  use  the  mean  of  7.7  o,  however,  the 
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[S]  The  price  of  alternate  fuel  (PFA) 
must  be  the  current  market  price  of  the 
alternate  fuel  (f.o.b.  Iho  facility). 

(6)  The  petitioner  shall  u.se  the 
following  parameters  for  Ecjuations  11-4 
and  II-5  of  this  appendix. 

(i)  The  substantially  exceeds 
premium,  PREM,  is  Sl.OO  per  b:irn.'l  of  oil 
equivalent. 

(ii)  The  premium  added  to  the  price  of 
oil  to  account  for  projected  es(;alati>)ii  in 
oil  prices  compared  to  escalation  in 
alternate  fuel  prices.  FUTR.  is  S4.(;'i  per 
barrel  of  oil  equivalent 

Table  11-1. — Price  and  inflanon  indices  fcr  use 
in  the  ccst  calcuia'jons  ' 


OPX- 


Crude  oil 

price  iod''» 

(OP-V) 

AUe'na'e 

tnd'^x  frjf 
ccjl  (AP<: 

t  00') 

:nd,.x  I'Xi 

1  000 

1  000 

1016 

1  03" 

1  08U 

1  C96 

....   ■    1.032 

1  'PJ 

1  049 

1  ^2: 

1  3S' 

1  06b 

1  165 

1  369 

1  033 

1  J1 1 

1  453 

1  t  n 

1  2?'} 
1  247 

1  525 

1  140 

I  586 

1  !63 

1  ?bh 

1  634 

1  200 

\  :-f.5 

1  683 

1  231 

I  304 

I  733 

1  207 

1  31'. 
1  32P 
1  340 

1  785 

1  283 

1  839 

1  310 

1  894 

1  338 

i  35; 

1  951 

'  356 

1  36  ■• 

2  009 

1  382 

1  372 

2  0^0 

1  399 

1  .•»! 

2  ij;^ 

'  '.IS 

■  389 

2  196 

._       1  4J2 

1  397 

2  2bP 

t  450 

■■   4fl(. 

2  3?'^ 

1  450 

1  .11  1 

2  399 

1  160 

•  V^  ' 

2  171 

1  450 

14  1! 

2  54  5 

1  450 

'  I4n 
;  44B 

2  622 

1  450 

2  700 

1.450 

1  15.' 
:  1bb 

2^81 

1  450 

2  865 

1  i'^0 

!  474 

2  951 

1  150 

■  1  183 

3  039 

1  450 

1  49:' 

3  131 

1  150 

t  5i;' 

3  224 

1  450 

1  S3' 
1  551 
1  571 

3  331 

1  450 

3  421 

1  450 

3  523 

1  450 

1  59? 

3  623 

1  150 

1  6  1  i 
1  633 

3  ^3B 

1  450 

3  850 

1  450 

1  655 

3  966 

1  450 

I  B7fi 

4  0B5 

1  450 

•  '2V 

4  207 

1  ISO 

4  333 

1  45(J 

1  74:? 

4  463 

1  450 

'  755 
1  'BB 
■■   8'- 
1  835 
'  .?5H 
1  383 

4  5?7 

1  451 

4  735 

1  4  50 

4  877 

1  450 

5  024 

1  450 

5  174 

t  450 

5  330 

t  450 

'  30' 
1  '32 

5  490 

1  450 

5  654 

Yeat 


1980 

1931 

1982 

1983 

198'! 

1985. 

1  j86 

1987 

198S. 

1989. 

1990 

1991 

1992 

1993. 

1994. 

1995. 

1996 

1997 

1996 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009. 

2010 

20  M 

2012 

2013 

2:114 

2015 

20 1 6 

2017 

2013 

2011 

2'j?0 

20:i 

2022 

TjH 

2024 

2025 

2026 

203^ 

2028 

202" 

2.330 


■  For  \t,i!  purposes  of  Itiese  royuialiors  ln>'  Viiqin  Islands 
Puertd  Rico  the  U  S  terntonas  and  po3s?ss.ons.  md  a^i  in.. 
Slates  are  domestic  sources 

-■  vvtien  the  DOE  enlit'eTienis  pro^jrams  ne  ii"^inai.  3 
PICO   PCCO  ant)  ENT  v,ill  an  equal  zero 

'  Ttie  index  values  OPX,  AP>.  ind  IX  in  r.c'e  H-i  were 
calculated  usmg  the  rates  (see  Tarn;  li-2i  ic  me  real 
increase  m  oil  pnce  (flo).  coal  price  (f<a)  in|  -"lai' j''  ilNF; 
resoectiv-riy   and  the  fol1o.v<ng  tquat..np= 


APX^ 


IX, 


n       (1 

j=    1980 


n       (1 

j=    1980 


ROj) 


+    Ra^) 


n 

j=    1980 


(1    +    INF.) 


v\  hiT"; 

i  --  CHlciui.ir  ycir  of  iiiiiivK.  .iiiii 

n- =.Pi!;(liu:t  vjf  li'rms  vvilli  inilcx  |  .-3n>j;inj; 

from  V.lHd  to  i. 
If  the  pi'ti'ifir.er  chot)'-cs  to  supply  his 
own  esca'ai'op  rates  for  an  alternate 
fuel,  as  provJdi'd  in  option  1  (para;^raph 
(b)(fi)(iii|  (Oj  and  if,)  of  Appendix  11).  he 
must  UKC  the  equation  for  APX,  to 
calculate  the  appropriate  index  values. 
Table  \\-2.—ndh-'s  of  fuel  pnce  increase  and 
inflation  used  ,n  Tjuie  II-  1 


Year  (J)  fto 

1980 — Ot  '0 

1981 - -..  016 

1 982 ~ . ..~..  0 '  6 

1984 016 

1385    _.-™... 016 

1986         „„ : 026 

1987  „ i.  026 

1988-90     026 

1996-2000 _....         012 

2001-10 000 

2011-30 ■ 000 


Ra 


INF 


0  000 

0  000 

039 

CI9S 

U.lH 

085 

039 

077 

039 

069 

039 

061 

015 

050 

015 

040 

015 

.030 

039 

030 

006 

030 

OOfi 

030 

.013 

030 

Final  Regulatory  .'\nalysis  For  the 
Purposes  of  the  Fuel  L'sfi  hci  Cost 
Calculations 

I,  Introduction 

The  Econon'.ic  Ri'giila'oiy 
Administration  (ERA)  of  the  fJeparlnienl 
of  Energy  (DOKj  has  issued  the  final  rule 
on  the  cost  calculation  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act  , 
of  1978  (FIJA).  This  regulatory  analysis 
was  prepared  in  conjunction  with  that 
final  rule.  Comments  on  the  substance  of 
the  rule  by  thi.;  public  are  examined  and 
addressed  in  llie  preamble  to  the 
proposed  rule  (45  FR  24190-9,  June  23. 
1980)  and  in  liie  preamble  to  the  final 
rule  published  this  date.  ^ 

II.  impact  A:i.ilysis 

This  section  desi  ribes  the  iiiuilyses 
win;  (1  ha\c  been  dt.'ne  in  support  of  the 
final  rule  on  thf  cost  calculations.  Two 
aggregate  analyses,  two  microeconomic 


analyses,  and  two  social  benefit 
analyses  were  performed  and  are 
discussed  here. 

A.  Aggregate  Analyses  of  FUA 

The  quantitative  impacts  of  policy 
alternatives  available  to  DOE  in 
implementing  FUA  were  assessed  by  the 
Energy  Information  Administration 
(EIA)  of  DOE  in  two  analyses.  [The 
findings  and  limitations  of  these 
analyses  were  referenc(!d  and  discussed 
in  earlier  FUA  rulemakings  (43  FR 
54058-61,  November  17,  1978;  44  FR 
28954-6,  May  17,  1979;  and  45  FR  42209- 
12,  June  23, 1980).]  The  results  of  these 
analyses  have  only  slight  relevance  to 
an  analysis  of  the  current  impact  of 
FUA,  because  they  are  limited  by  the 
unforseen  obsolescence  of  the 
as.<iuniptions  used  to  derive  them, 
particularly  the  rapid  divergence  in  the 
prices  of  oil  and  coal,  the  response  of 
utilities  and  consumers  to  these  price 
changes,  and  the  effect  of  these 
parameters  on  natural  gas  demand, 
pricing,  and  displacement  of  imported 
petroleum.  Because  ERA  was  able  to 
draw  only  the  broadest  conclusions 
from  these  evaluations — that  FU.A 
would  reduce  the  amount  of  imported 
petroleum  to  some  extent  and  that  in  a 
high  oil/coal  price  differential 
environment,  the  effect  of  an  incremfint 
added  to  the  price  of  oil  would  be 
small — ERA  chose  to  perform  several 
additional  analyses  which  would 
provide  a  more  timely  evaluation  of 
FU.A's  impact  than  the  previous 
analyses. 

B.  Microecononuc  Analyses  oi  FU.A 

The  effects  of  FUA  were  reexamined 
by  ERA  after  it  became  apparent  that 
the  usefulness  of  the  aggregate  analyses 
were  limited.  In  the  first  microeconomic 
analysis  (reported  in  "An  Assessment  of 
Various  Cost  Test  Levels  on  Different 
Types  of  Installations,"  dated  May  8, 
1980,  Financial  Analysis  Branch.  Office 
of  Fuels  Conversion.  ERA),  ERA  used  its 
limited  experience  with  initial  petitions 
submitted  under  the  interim  regulations 
to  infer  the  broad  classes  of  facilities 
(by  Size  and  application)  that  would  be 
required  to  burn  an  alternate  fuel,  given 
both  the  effects  of  increasingly  higher 
fuel  price  escalation  rates  and  a 
substantially  exceeds  increment  added 
to  the  price  of  oil.  DOE  found  that: 
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(1)  A  $4/bbl  addition*  to  the  currimt 

cost  of  fu3l  based  on  world  oil 

prices'*  would  result  in: 
— virtually  all  new  powerplants, 

except  peakload  units,  having  to  use 

coal  or  nuclear  power, 
— most  new  industrial  boilers  at  new 

sites  having  to  use  coal,  and 
— new,  large  industrial  boilers 

replacing  or  expanding  existing 

facilities  and  operating  at  least  iuo 

shifts  per  day  having  ;o  use  ci:)a!. 

(2)  A  Sfi/bbl  addition'  would  have  a 

marginal  impact  (S2  o\i>r  the  abmi; 

S4)  resulting  in: 
— older  existing  coal-capable 

powerpl'ints  converting  to  coal,  and 
— new.  industrial  boilers  replacing  or 

expanding  existing  facilities  a.nd 

operating  at  least  one  shift  per  day 

having  to  use  coal  (given  minimal 

site  restrictions). 

(3)  AS8/bbl  addition"  would  ha\i'  a 

marginal  impiict  (S2  mcr  the  .ilnne 

SG)  resulting  in; 
— new  industrial  boilers  replai.ing  or 

expanding  existing  facilities, 

operating  one  shift  per  d.n .  a:iLl 

having  an  atypical  capital  cost  and/ 

or  additional  site  restrictitjns. 

having  to  use  coal,  and 
— new  industrial  boilers  with  gasifiers 

operating  continuously  at  ntnv  sit(\s. 

having  to  use  lo-Dtu  coal 

gasification. 
This  analysis  is  limited  because  ol 
incomplete  data  and  because  ER.\  has 
not  been  able  to  quantify  the  amounts  oi 
imported  petroleum  which  Vvould  be 
saved  at  each  level  of  stringency. 
Howc'ver,  it  does  give  some  indie. itioi;  i'! 
what  types  of  indisidual  facilities  would 
likely  be  impacted  which  could  not  be 
done  by  the  aggregate  analyses. 

ERA  performed  the  second 
microeconomic  analysis  uiiing  the  s.ime 
facilities  data  as  was  used  in  the  first 
analysis  (included  in  the  pulslic  ret:o:ii 
for  the  proposed  rule:riaking)  to  i-v.du.ilf! 
the  sensitivity  of  a  petitionei 's 
exemption  dom.ain  to  his  reai.  aftrr  ta\ 
cost  of  capital.  The  contractor  study 
(summarized  at  44  FR  43222-23.  July  23. 
1979)  which  determined  the  7.7'n  mean 
cost  of  capital  for  industrial  firms 
indicated  a  standard  deviation  of  2.4'.:. 
Thus  many  of  the  fiims  sampled  had 
real  capital  costs  higher  than  7.7':  and 
would  be  penalized  if  constrained  to  the 
mean  rale.  The  extent  of  this  imposi;d 
penalty  is  illustrated  in  Figures  1  and  2. 
For  example,  a  firm  that  is  purr  basing  a 


"Ihis  addition  lo  llip  oust  of  fuel  .is  ( .ilr 
Ihi!  FUA  cDsl  tests  has  two  (oiripuncnts.  one 
.iilriliuriiilc  to  itiK  additive  effe.il  of  the 
sulisliinlially  exceeds  cost  premium.  The  oilier 
(.omponeiit  is  tlie  present  value  of  fiitaie  i-:rie.i 
in  real  fuel  prices  calculated  as  an  annjily 

■  'Krom  ,1  base  piice  of  S.!0  pei  li.ii-el 


a  m 


large  boiler  and  whose  real  cost  of 
capital  is  Wo  would  be  exempted  at  this 
rate  when  the  boiler  is  operated  at  a 
capacity  factor  of  less  tjian  22''c  (Point 
A.  Figure  1).  If  the  firm  was  constrained 
to  use  the  mean  of  7.7'\j.  however,  the 
boiler  would  only  receixe  an  exemption 
if  operated  at  a  capacity  factor  of  less 
thanl8'y.  (Point  B.  Figure  1). 
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While  this  analysis  is  also  limited  for 
the  same  reasons  as  the  first 
microeconomic  analysis,  it  does  give  an 
indication  of  the  effect  of  allowino  the 


directly  relevant  to  the  substantially 
exceeds  premium  used  in  FUA. 

For  this  social  premium  analysis,  P&E 
relied  in  part  on  EIA  forecasts  which 
sueeest  that  a  five  dollar  increase  in  oil 


sensitive  to  specific  conditions  in  the 
world  petroleum  market.  However,  the 
size  of  the  aggregate  premium  is  less 
sensitive  to  market  conditions  as 
influences  on  different  components  tend 
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42192-9,  June  23, 1980),  believes 
imported  oil  prices  will  increase  faster 
than  inflation.  ERA  could  propose  a  cost 
calculation  which  accounts  for  explicit 
increases  in  fuel  prices  in  the  future. 
Alternafivfilv.  ERA  rniild  nrnnriKP  thai  a 


discussed  earlier  estimated  that,  in  the 
context  of  varying  levels  of  risk  of 
disruption  of  oil  imports,  an  appropriate 
social  premium  would  range  from  S4  up 
to  $10.  This  is  estimated  to  be  the  value 

fViaf  cViniilH  Vip  acenriatpH  w/ith 


its  conflicts  of  interest  regulations  (12 
CFR  563.33)  and  making  other  changes 
initiated  by  the  Management  Official 
interlocks  Act  ("Act").  This  Act  (title  11 
of  the  Financial  Institutions  Regulatory 

anH  Intprps)  Rafp  rnntrn]   Art  nf  IQTA    ^^ 
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While  this  analysis  is  also  Hmited  for 
the  same  reasons  as  the  first 
microeconomic  analysis,  it  does  give  an 
Indication  of  the  effect  of  allowing  the 
petitioner  to  use  his  own  cost  of  capital 
a3ihe  discount  rate  in  the  cost 
calculation. 

C.  Social  Benefits  of  FUA 

There  are  very  real  benefits  to  be 
gained  fbr  the  United  States  by  reducing 
petroleum  imports.  DOE's  Office  of 
Policy  and^valuation  analysed  the 
benefits  of  reduced  oil  imports  as 
described  in  the  preamble  to  the  interim 
FUA  regulations  (44  FR  28955-56.  May 
17. 1979]  under  the  headings  "Oil  Import 
Reduction  Premium,"  "National  Security 
Benefits,"  "Balance  of  Payments 
Benefits,"  and  "Legal  Emissions  Under 
the  Clean  Air  Act,"  incorporated  herein 
by  reference. 

A  completely  different  analysis  has 
been  substituted  for  the  prior  analysis 
and  was  performed  so  as  to  provide  a 
fresh  point  of  departure  for  the  proposed 
rule.  This  analysis  was  based  on  the 
concept  of  a  "social  premium"  as  the 
most  straightforward  way  of  signaling 
the  market  place  that  imported  oil  costs 
more  to  the  economy  than  its  per-barrel 
price. 

This  new  analysis  is  part  of  a 
continuing  iuidy  being  performed  for 
general  policyspurposes  in  the  Office  of 
Policy  and  Evaluation  (P&E) 
(Preliminary  results  of  the  analysis  are 
reported  in  "The  Energy  Problem:  Costs 
and  Policy  Options,"  dated  May  23, 1980 
(Staff  Work^^aper).  Office  of  Gas  and 
Integrated  Analysis.  Policy  and 
Evaluation,  Department  of  Energy.  A 
copy  of  this  paper  is  included  in  the 
public  file.].  This  preliminary  analysis 
examined  the  energy  problem  in  the 
context  of  high  and  uncertain  prices, 
vulnerability  to  supply  disruptions,  and 
vulnerability  to  strategic  threats  of 
disruption  used  to  gain  foreign  policy, 
military,  or  economic  concessions  by 
analysing  three  different  world  views 
with  varying  levels  of  risk  of 
disruptions. 

The  major  goal  of  the  analysis  was  to 
quantify  certain  general  policy 
conclusions: 

•  that  very  large  strategic  oil  stockpiles 
should  be  built  rapidly  if  serious 
future  disruptions  are  anticipated; 

•  that  contingency  plans,  such  as  a  very 
high  short  term  tariff,  should  be  used 
to  mitigate  the  cost  of  disruption  if 
one  occurs;  and 

•-that  measures  beyond  deregulation  of 
energy  prices  should  be  taken  to 
reduce  imports. 
Only  the  quantification  of  this  last 

conclusion,  which  is  discussed  below,  is 


directly  relevant  to  the  substantially 
exceeds  premium  used  in  FUA. 

For  this  social  premium  analysis,  P&E 
relied  in  part  on  EIA  forecasts  which 
suggest  that  a  five  dollar  increase  in  oil 
prices  would  reduce  imports  by  a 
million  barrels  per  day  within  seven 
years.  This  relationship  between  costs 
and  import  reductions  was  combined  (in 
the  P&E  analysis  of  May  1980)  with  an 
examination  of  the  benefits  of  varying 
levels  of  import  reduction  in  several 
situations: 

•  different  estimates  of  the  risk  of  a 
disruption, 

•  different  degrees  of  preparation  to 
deal  with  a  disruption  through 
contingency  plans  and  draw-downs 
from  a  strategic  petroleum  stockpile, 

•  differing  amounts  of  common  action 
by  our  allies,  and 

•  other  policies  to  promote  import 
reductions  such  as  natural  gas 
deregulation,  oil  backout  programs  in 
the  utility  sector,  and  conservation 
programs. 

In  general,  the  analysis  found  that  the 
premium  level  should  be  higher  when 
there  is  a  greater  risk  of  disruption,  less 
effective  preparation  to  deal  with  a 
disruption,  a  higher  level  of  oil  imports, 
more  cooperation  among  allies,  or  an 
inadequate  package  of  other  policies  to 
promote  import  reductions.  It  also 
provided  several  overlapping  ranges  of 
estimates  of  the  social  premium,  varying 
between  $4  and  $10.*  The  appropriate 
range  could  be  selected  to  suit  a  view  on 
the  risks  of  an  import  disruption  based 
on  answers  to  certain  questions  about 
long  term  energy  policy,  e.g.,  will  we 
stockpile  oil  and  develop  contingency 
plans,  will  there  be  effective  cooperation 
among  our  allies,  etc.  As  all  of  these 
questions  cannot  be  answered  at  this 
time,  DOE  has  not  yet  settled  upon  a 
particular  probabilistic  estimate  of  the 
risks  of  disruption. 

This  P&E  analysis  did  not    ttempt  to 
re-estimate  separately  the  social 
benefits  of  balance  of  payments  changes 
from  reduced  oil  imports  or  the  costs  of 
increased  legal  air  emissions  under  the 
Clean  Air  Act.  The  analysis  did  estimate 
the  price  effect  from  lower  world  oil 
prices  (a  result  of  decreased  demand) 
and  the  benefits  from  decreased 
vulnerability  to  sudden  supply 
disruptions  (a  result  of  decreased 
reliance  on  interruptible  foreign 
supplies).  The  size  of  these  particular 
components  of  the  premium  can  be  quite 


"A  $4  to  SlO  range  would  be  the  appropriate  range 
if  there  were  virtually  no  oil  In  strategic  storage.  A 
S2  to  $6  range  would  be  the  appropriate  range  if 
there  were  several  billion  barrels  of  oil  in  strategic 
storage.  At  this  time.  ERA  believes  that  the  $4  to  $10 
range  is  the  more  appropriate. 


sensitive  to  specific  conditions  in  the 
world  petroleum  market.  However,  the 
size  of  the  aggregate  premium  is  less 
sensitive  to  market  conditions  as 
influences  on  different  components  tend 
to  be  off-setting.  The  security 
component  tends  to  be  greatest  when 
the  price  effect  is  smallest,  and  vice 
versa.  If  OPEC  matches  any  U.S. 
demand  reduction  with  decreased 
production  in  order  to  maintain  prices, 
then  the  security  component  will  be 
large.  If  OPEC  maintains  production, 
then  the  U.S.  or  its  allies  will  continue  to 
be  dependent  on  OPEC  oil  and  the 
security  component  will  be  small,  but 
prices  will  necessarily  fall  in  order  for 
OPEC  to  maintain  production  levels  in 
the  face  of  reduced  demand. 

D.  Decision  Summary 

There  are  three  key  decisions  which 
will  determine  the  impact  of  the  FUA  ^ 
cost  calculation  regulation.  These  are: 

•  the  allowed  cost  of  capital  rate, 

•  the  specification  of  future  fuel  prices, 
and 

•  the  level  of  the  substantially  exceeds 
premium. 

1,  Allowed  cost  of  capital. 

The  Act  requires  exemption 
petitioners  to  employ  the  discounted 
present  value  of  the  best  practicable 
estimates  of  the  cost  of  using  oil  or 
natural  gas  compared  to  those  of  using 
an  alternate  fuel.  Through  an  analysis  of 
the  preliminary  data  available  at  the 
time  of  the  proposed  rulemaking.  ERA 
evaluated  the  impact  of  the  real  cost  of 
capital  on  the  circumstances  (e.g., 
functional  and  use  characteristics  of  the 
unit)  under  which  an  industrial  boiler 
would  be  exempted  from  the  FUA 
prohibitions.  The  results  of  this  analysis 
(discussed  above)  indicated  that 
imposition  of  a  mean  rate  for  the  cost  of 
capital  would  impose  a  significant 
burden  on  those  petitioners  whose  rates 
exceed  the  mean  values.  Consequently. 
ERA  has  modified  its  position  from  that 
in  the  proposed  rule  and  will  allow 
petitioners  to  use  either  the  previously 
specified  cost  of  capital  rates  or  the 
firm-specific  rate  as  calculated  by  the 
methodology  in  Appendix  I  of  the  final 
rule  (45  FR  53711-12.  August  12, 1980). 

2.  Specification  of  fuel  prices. 

To  implement  the  statutory  provision 
that  exemption  applicants  compare  the 
present  value  costs  of  using  alterniite 
fuel  to  those  of  using  imported  oil.  ERA 
had  to  determine  how  to  specify  future 
fuel  price  behavior  and  how  to  equate 
natural  gas  to  the  mandated  imported  oil 
cost  standard. 

a.  Future  fuel  prices.  DOE.  in 
consensus  with  other  forecasters  (45  FR 
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institution  affiUates.  located  within  the 
same  SMSA.  are  prohibited  if  one  of  the 
depository  organizations  has  total 
assets  of  $20  million  or  more.  Section 
204  of  the  Act  prohibits  management 

nffirial  intorlnrka  hptwppn  fWO  larefi 


provisions.  Paragraph  563.33(a)(1) 
suggests  that  a  majority  of  an 
association's  directors  live  or  work  in 
the  association's  normal  lending 
territory;  paragraphs  563.33(a)(2),  (a)(3) 
and  (a)(4)  establish  guidelines 


establishing  an  independent  board  of 
directors.  This  purpose  would,  of  course, 
be  weakened  if  salaried  employees  and 
officers  were  too  heavily  represented  on 
the  board.  In  the  absence  of  substantial 
justification  for  changing  this  provision, 
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42192-9.  June  23, 1980),  believes 
imported  oil  prices  will  increase  faster 
than  inflation.  ERA  could  propose  a  cost 
calculation  which  accounts  for  explicit 
increases  in  fuel  prices  in  the  future. 
Alternatively,  ERA  could  propose  that  a 
single  annuity  value  used  to  represent 
future  increases  in  petroleum  over  coal 
prices,  or  a  combination  of  these  two 
approaches.  ERA  believes  that  use  of  an 
explicit  increase  in  prices  is 
conceptually  more  precise  than  a  single 
premium,  which  does  not  accurately 
account  for  the  varying> remaining 
lifetimes  of  existing  facilities  nor  the 
impact  of  the  different  discount  rates 
used  for  utilities  and  industrial  firms. 

ERA  examined  a  variety  of  recent  fuel 
price  projections,  those  published  by  the 
DOE  Energy  Information  Administration 
and  two  widely  used  private  forecasting 
services — Data  Resources,  Inc.  (DRI) 
and  Wharton  Econometric  Forecasting 
Associates  (Wharton). 

As  discussed  in  the  preamble  to  the 
proposed  cost  calculation  rule  (45  FR 
42192-6,  June  23, 1980),  ERA  computed 
the  equivalent  premium  associated  with 
each  forecast  for  a  new  industrial 
facility*  and  found  Ihat'these  premiums 
ranged  up  to  $13.75  per  barrel.  Because   f 
of  the  wide  variation  in  these  forecasts 
of  future  price  behavior,  ERA  is 
adopting  what  it  believes  to  be  a 
reasonably  conservative  limit  of  a  four 
dollar  per  barrel  annuity  added  to  the 
price  of  petroleum  in  combination  with 
specific  fuel  price  escalation  rates  based 
on  the  EIA  "Medium  Scenario"  it's  the 
most  appropriate  to  PTJA 
implementation  at  this  time. 

b.  Natural  gas  price.  The  statutory 
cost  test  requires  a  comparison  of  the 
cost  of  alternate  fuel  with  the  cost  of 
importedpctioreum  and  does  not 
specifically  mention  how  natural  gas 
should  be  treated.  The  petroleum 
replacement  product  for  natural  gas  is 
generally  number  6  residual  fiiel  oil.  or 
in  some  instances,  number  2  distillate. 
Since  number  6  residual  fuel  oil  is  the 
more  picvalent  replacement  product  for 
natural  g.is  and  lower  in  price  than 
number  2  distillate,  ERA  has  priced 
natural  gas  equivalent  to  number  6 
residua!  fuel  oil  in  the  final  rule.  F.RA 
will  continue  to  examine!^ 
ramifiaitions  of  this  decision, 
particularly  as  it  impact^  the  FU.V 
requirement  for  powpiyiants  lo  be  off 
natural  gas  by  1990. 

3.  Level  of  substantially.excerds 
premium. 

The  preliminary  analysis  performed 
by  the  Office  of  Policy  and  Fvnlualion 


discussed  earlier  estimated  that,  in  the 
context  of  varying  levels  of  risk  of 
disruption  of  oil  imports,  an  appropriate 
social  premium  would  range  from  $4  up 
to  $10.  This  is  estimated  to  be  the  value 
that  should  be  associated  with 
reductions  in  the  level  of  oil  imports. 
However,  ERA  has  no  reason  to  believe 
that  the  impact  of  imposing  the  full 
amount  of  the  social  premium  in 
addition  to  the  fuel  price  escalation 
factor  (based  on  the  EIA  Medium 
Scenario)  would  result  in  significant 
additional  oil  imports  savings. 

Therefore,  in  light  of  the  statutory 
requirements  that  the  cost  exemption  be 
granted  only  if  the  cost  of  an  alternate 
fuel  substantially  exceeds  the  cost  of 
imported  oil,  ERA  is  adopting  a 
conservative  premium  of  Si  per  barrel  at 
this  time. 

1)R  Diii  8n-4o:in  F.-liif  n-::t-8n.  BJr>.)m| 
BILLING  CODE  6450-0 1-M 


"The  prrmium  is  r(|u,i1  lo  ;m  rijiiii.ili'nl  .innui'.y 
.idilnd  lo  the  pricr  of  imported  pclrnU'um  for  a 
f.ji  ililj  wilh  a  40  year  life  and  77 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
(No.  80-759] 

Final  Amendments  Concerning 
Director  and  Officer.  Management 
Interlocks 

Dyted:  December  4, 1980 
agency:  Federal  Home  Loan  Bank 
Board  (Federal  Savings  and  Loan 
Insurance  Corporation). 
ACTION:  Final  amendments. 

SUMMARY:  These  amendments  delete 
Board  rules  superseded  by  the 
Management  Official  Interlocks  Act 
("Act"),  which  prohibits  "management 
officials"  from  serving  as  directors, 
officers  or  managers  of  nonaffiliated 
depository  organizations  that  the  ^ct 
defines  as  "in  competition."  The 
prohibitions  contained  in  the  Act 
incorporate,  and  in  many  cases 
strenglhcn.  Board  rules  th,if  concern  the 
composition  of  an  insured  institution's 
board  of  directors,  and  thai  prohibit  a 
salaried  officer  of  an  insured  institution 
from  serving  as  a  salaried  officer  of 
another  competing  depository 
organization. 

EFFECTIVE  DATE:  December  4. 1980. 

FOR  FURTHER  INFORMATION,  PLEASE 
CONTACT: 

Patricia  C.  Tiask,  Attorney.  (202)  377- 
6442,  Federal  Home  Loan  Bank  Board. 
1700  G  Street.  NW..  Washington.  D.C. 
20552. 

SUPPLEMENTARY  INFORMATION:  By 
resolution  No.  80-6  of  January  6. 1980  (45 
FR  191G;  January  9. 1980),  theBoard 
proposed  deleting  certain  provisions  of 


its  conflicts  of  interest  regulations  (12 
CFR  563.33)  and  making  other  changes 
initiated  by  the  Management  Official 
Interlocks  Act  ("Act").  This  Act  (title  II 
of  the  Financial  Institutions  Regulatory 
and  Interest  Rate  Control  Act  of  1978. 12 
U.S.C.  3201  et  seq.,  effective  March  10. 
1879)  applies  to  all  depository 
institutions  including  banks,  savings  and 
loans  (and  holding  companies  of  both), 
and  credit  unions. 

Although  the  public  comment  period 
of  this  proposal  closed  March  9, 1980. 
the  Board  postponed  adopton  of  final 
amendments  while  reviewing  the  impact 
of  other  confiict  of  interest  guidelines  in 
12  CFR  563.33(a)(1)  through  (a)(4)  to 
determine  whether  additional 
amendments  would  be  appropriate. 
Public  comment  was  specifically 
requested  on  the  advisability  of 
retaining,  amending,  or  deleting  thosp 
guidelines. 

Public  response  to  the  proposal  was 
>ery  light.  In  addition  to  comment  from 
the  Federal  Home  Loan  Banks,  the 
Board  received  seven  comment  letters: 
four  from  Federally-chartered 
associations,  two  from  thrift  industry 
trade  groups,  and  one  from  a  law  firm 
On  the  basil  of  these  comments  and 
other  information  available  lo  the  Board, 
the  regulatory  amendments  are  adopted 
as  proposed  with  one  change:  the 
proposed  disclosure  exemption,  being 
no  longer  necessary  as  a  result  of  other 
amendments,  is  not  adopted.  The 
amendments  are  discussed  below  under 
the  he.'iding,  "Discussion  of  Comments 
and  Changes." 

Background 

,-1.  The  Manoi^i'ment  Official  Interlock:, 
Act 

The  Ad  prohibits"'managemenl 
offirials"  from  serving  as  directors, 
officers  or  managers  of  nonaffiliatpd 
depository  organizations  that  the  Act 
defines  asperse  in  competition.  The 
Act  defines  the  term  "management 
ofncial"  broadly  to  include: 

.  .  .  An  employee  or  officer  wilh 
management  functions,  a  director 
(including  an  advisory  or  honorary 
director),  a  trustee  of  a  business 
organization  under  the  control  of 
trustees,  or  any  person  who  has  a 
representative  or  nominee  serving  in 
any  such  capacity. 

Section  203  of  the  Act  prohibits 
management  official  interlocks  between 
depository  organizations  located  in  the 
same,  contiguous  or  adjacent  cities, 
towns,  or  villages,  as  well  as  between 
their  depository  institution  affiliates.  In 
addition,  management  official  interlocks 
between  depository  organizations,  as 
well  as  between  their  depository 
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superseded  by  title  II.  and  is  therefore 
deleting  §  563,33  (a)(5)  in  its  entirety. 

C.  Section  563.33,  paragraph  (c) 

This  provision  prohibits  any  salaried 
officer  of  an  insured  institution  from 

.'ilcn  cor^'ino  ac  a  Q^Iaripr^  offirpr  fif 


provisions  of  the  Management  Official 
Interlocks  Act  and  the  need  to  provide 
clear  direction  for  insured  institutions 
preparing  their  annual  reports, 
Therefore,  the  Board  finds  that 
publication  of  the  amendments  for  the 


1632),  F.  Douglas  Birdzell,  Counsel. 
Federal  Deposit  Insurance  Corporation 
(202/389-4261),  Daniel  L  Rhoads, 
Attorney,  Board  of  Governors  of  the 
Federal  Reserve  System  (202/452-3711). 
Rebecca  Laird,  Senior  Associate 
Gpneral  rnunsel.  Federal  Home  Loan 


84986    Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Rules  and  Regulations 


institution  affiliates,  located  within  the 
same  SMSA,  are  prohibited  if  one  of  the 
depository  organizations  has  total 
assets  of  $20  million  or  more.  Section 
204  of  the  Act  prohibits  management 
official  interlocks  between  two  large 
depository  organizations  having  assets 
exceeding  $1  billion  and  $500  million 
respectively,  as  well  as  between  their 
affiliates,  regardless  of  where  in  the 
United  States  the  depository 
organizations  are  located. 

B.  Board  Conflict  of  Interest  Regulations 
Section  563.33 

Section  563.33  of  the  Rules  and 
Regulations  for  Insurance  of  Accounts 
(12  CFR  563.33)  was  adopted  by  the 
Board  in  1976  as  part  of  the  conflict  of 
interest  regulations.  Generally. 
§  563.33— 

1.  delineates  guidelines  regarding 
composition  of  the  board  of  directors  of 
insured  institutions; 

2.  prohibits  salaried  officers  of  insured 
institutions  from  serving  concurrently  as 
salaried  officers  of  other  financial 

X  institutions;  and 

3.  prohibits  employees  and  officers  of 
insured  institutions  from  working  for 
affiliated  persons  unless  the  insured 
institutions  are  compensated. 

Compliance  with  the  §  563.33(a) 
guidelines  is  voluntary,  with  two 
exceptions: 

1.  Institutions  insured  subsequent  to 
September  30, 1976,  the  effective  date  of 
the  regulaUon,  are  required  to  comply 
with  the  guidelines  as  a  condition  of 
insurance.  Compliance  may  be  enforced 
through  a  cease-and-desist  order. 

2.  Institutions  insured  prior  to 
September  30, 1976,  were  given  the 
option  to  agree  in  writing  to  comply  with 
the  guidelines.  Institutions  that 
submitted  an  agreement  to  comply  were 
released  from  any  previously 
established  conditions  of  insurance 
affecting  composiUon  of  the  institution's 
board  of  directors.  Compliance, 
following  written  receipt  of  the 
agreement,  is  no  longer  voluntary  and 
may  be  enforced  through  a  cease-and- 
desist  order. 

For  all  other  insured  institutions, 
noncompliance  with  any  of  the 
provisions  of  the  guidelines  triggers 
disclosure  as  provided  for  in  §  563.45  of 
the  Insurance  Regulations. 

Discussion  of  Comments  and  Changes 

A.  Section  563.33,  paragraphs  (a)(1) 
through  (a)(4) 

The  Board  reviewed  and  evaluated 
the  experience  of  insured  institutions 
with  the  conflict  of  interest  guidelines  in 
§  563.33(a)(1)  through  (a)(4)  as  well  as 
considered  public  comment  on  these 


provisions.  Paragraph  563.33(a)(1) 
suggests  that  a  majority  of  an 
association's  directors  live  or  work  in 
the  association's  normal  lending 
territory;  paragraphs  563.33(a)(2),  (a)(3) 
and  (a)(4)  establish  guidelines 
concerning  director  service  by  salaried 
employees,  family  members,  and 
attorney  from  the  same  law  firm. 
Because  the  Board  believed  that 
compliance  with  the  prohibitions  of  title 
II  would  not  substantially  increase  the 
burden  of  conforming  with  these 
guidelines,  no  regulatory  amendments  to 
these  provisions  were  proposed. 

Most  comments  addressing  these 
proi'isions  confirmed  the  Board's 
assessment,  and  also  recommended  that 
they  be  retained.  One  commenter  stated: 

. . .  These  four  directives  are  helpful  to 
associations  in  designing  a  well- 
structured,  fairly  balanced  board  of 
directors.  We  believe  the  principles 
outhned  in  the  remaining  guidelines  are 
well  founded.  Strict  adherence  to  them 
will  assist  associations  in  avoiding  any 
semblance  of  confiict-of-interest 
situations  insofar  as  director  influence  is 
concerned. 

One  comment  addressed  specifically 
to  paragraph  (a)(1)  suggested  that  an  ^ 
institution's  "normal  lending  territory" 
be  clarified.  Another  recommended  that 
this  geographic  area  be  limited  to  the 
community  or  communities  delineated  in 
the  institution's  Community 
Reinvestment  Act  statement.  The  Board 
does  not  agree  that  there  exists  a  need 
for  either  change,  and  therefore  declines 
to  amend  that  paragraph  at  this  fime. 
The  phrase  "normal  lending  territory"  is 
defined  at  12  CFR  561.22(a),  as  amended 
by  Board  Resolution  No.  80-700  of 
November  10, 1980  (45  FR  76095; 
November  18, 1980),  to  mean: 

*  *  *  The  area  (1)  within  the  State  in 
which  such  institution's  principal  office 
is  located;  (2)  within  any  portion  of  a 
circle  with  a  radius  of  100  miles  from  the 
principal  office  which  is  outside  of  such 
State;  and  (3)  other  territory  in  which 
the  institution  was  operating  on  June  27, 
1934. 

Three  comments  on  paragraph  (a)(2) 
were  received.  One  argued  for 
expanding  the  number  of  salaried 
officers  or  employees  who  may  serve  as 
directors  from  one-third  to  one-half  of 
the  board  where  the  insured  institution 
is  a  wholly-owned  subsidiary  of  a 
diversified  holding  company.  The 
second  recommended  reducing  the 
percentage  to  one-fourth  for  all  covered 
institutions  and  holding  companies.  The 
third  comment  favored  the  exisUng 
percentage,  which  was  seen  as  quite 
hberal. 

This  guideline's  purpose  is  to  provide 
a  check  on  management  operations  by 


establishing  an  independent  board  of 
directors.  This  purpose  would,  of  course, 
be  weakened  if  salaried  employees  and 
officers  were  too  heavily  represented  on 
the  board.  In  the  absence  of  substantial 
justification  for  changing  this  provision, 
the  Board  believes  it  reasonable  to 
allow  the  one-third  limitation  to  remain 
unchanged. 

B.  Section  563.33.  paragraph  (a)(5) 

Paragraph  563.33(a)(5)  contains 
guidelines  that:  limit  the  number  of 
directors  permitted  to  interlock,  specify 
the  kinds  of  financial  institutions  that 
such  directors  may  serve,  and  designate 
positions  of  compensated  service  such 
directors  may  occupy. 

Title  II  prohibits  most  of  the 
management  interlocks  listed  in  the 
(a)(5)  guidelines.  Because  the  title  II 
prohibitions  extend  to  all  "management 
officfals,'  liy  piuiilbrtions  against 
interlocking  service  are  far  more 
comprehensive  than  the  (a)(5) 
guidelines'  recommendations,  which 
address  only  service  by  directors. 

The  continued  existence  of  the  (a)(5) 
guidelines  after  enactment  of  the  Act 
has  generated  substantial  industry 
confusion.  Because  violations  of  title  II 
can  only  be  remedied  by  discontinuance 
of  the  prohibited  interlock,  an  insured 
institution  fully  in  compliance  with  the 
§  563.33  (a)(5)  guidelines  may  well  be  in 
violation  of  the  prohibitions  of  title  II. 
Conversely,  an  insured  institution  in  full 
compliance  with  title  II  is  not 
automatically  in  compliance  with  the 
(a)(5)  guidelines. 

Therefore,  on  December  21, 1979,  by 
Resolution  No.  79-682,  the  Board 
amended  §  563.45(b)(3)(i)  of  the 
Insurance  Regulafions  to  provide  that  an 
insured  institution  need  not  prepare  an 
Annual  Report  Form  for  the  audit  period 
preceding  its  1980  annual  meeting  if  the 
sole  trigger  for  disclosure  is  the 
institution's  noncompliance  with  the 
guideUnes  set  forth  in  §  563.33(a)(5).  The 
amendment  in  §  563.45  (b)(3)(i)  allows 
management  officials  whose  service  is 
grandfathered  under  section  206  of  the 
Act  to  continue  to  serve  the  insured 
institution  even  though  that  continued 
service  results  in  the  institution's 
noncompliance  with  the  (a)(5) 
guidelines.  In  adopting  the  amendment 
to  §  563.45(b)(3)(i),  the  Board  indicated 
that  the  one  year  extension  for 
compliance  would  allow  adequate  time 
to  revise  or  delete  guidelines  determined 
to  have  been  superseded  by  the  Act. 

After  carefully  considering  the 
interrelationship  of  the  Act's 
prohibitions  and  the  guidelines,  as  well 
as  public  comment,  which  unanimously 
supported  deletion,  the  Board  believes 
that  the  (a)(5)  guidelines  have  been 
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Many  depository  institutions  provide 
the  required  disclosure  statement  to 
depositors  at  the  time  the  IRA  is  initially 
established  and  the  funds  are  invested 
in  a  timp  Hpnnsit.  In  such  circumstances. 


insured  commercial  banks,  savings  and 
loan  associations,  and  mutual  savings 
banks,  effective  December  15, 1980,  the 
Committee  amends  Part  1204  (Interest 
on  Deposits)  by  adding  §  1204.113  as 


that  may  be  raised  through  the 
continued  use  of  finders  fees  is  fimited 
to  85  percent  of  the  amount  of  domestic 
small-denomination  time  and  savings 
deposits  on  which  finders  fees  had  been 


\ 
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superseded  by  title  II.  and  is  therefore 
deleting  §  563.33  (a)(5)  in  its  entirety. 

C.  Section  563.33.  paragraph  (c) 

This  provision  prohibits  any  salaried 
officer  of  an  insured  institution  from 
also  serving  as  a  salaried  officer  of 
another  nonaffiliated  financial 
institution  after  the  insured  institiitiun's 
1978  annual  meeting  if  the  other 
financial  institution  or  any  holding 
company  affiliate  financial  institution 
has  an  office  either  (1)  within  the  .s.imo 
county  or  SMSA  as  the  insured 
institution,  or  (2)  within  any  county  or 
SMSA  from  which  the  insured 
institution  receives  more  than  S5  mill'on 
or  5"'.  of  its  savings  accoun's. 

The  Board  believes  that  deletion  of 
§  563.33(c)  is  warranted  because  of  its 
limited  u.sefulness,  and  because  title  II 
reflects  a  Congressional  determination 
that  only  the  listed  restrictions,  which 
do  not  include  a  rule  similar  to 
§  563.33(c),  are  needed  to  preclude 
salaried  officers  of  insured  institutions 
from  serving  as  officers  of  other 
competing  depository  orgjnizations.  It 
would  therefore  be  consistent  with 
Congres.sional  intent  to  delete 
§  563.33(c].  Public  comment  al.so 
supports  this  deletion. 

D.  Section  563.45.  stibparoiiraph  (b)l3) 

The  Board  is  not  adding  new 
subdivision  (ii)  to  §  363.45(h)(3)  as 
proposed.  Because  it  is  sometimes 
necessary  to  shore  up  thp  management 
of  problem  institutions  with  pxportiso 
from  w-('Il-ni;inaged  institutions,  the 
Board  has  occasionally  found  it 
nncessiiry  to  request  management 
officials  serving  on  the  bonids  of  other 
competing  depository  institutions  to 
serve  on  the  board  of  a  problem  insured 
institution  located  in  the  same 
community.  The  resulting  interlocking 
arrangement  may,  however,  \ioIate  the 
§  563.33  guidelines  subjccling  the 
problem  institution  and.  in  some  cases, 
the  beneficiary  institution,  to  disclosure. 

The  proposed  amendment  to 
paragraph  5G3.45(b)(3)  would  ha\  e 
provided  an  exemption  from  the 
requirement  that  interlocking 
relationships  be  disclosed  in  an  insured 
institution's  annual  report  as  a  result  of 
noncompliance  with  the  guidelines  set 
forth  in  paragraph  563.33fa).  However, 
since  subparagraph  (a)[5)  and  paragraph 
(c)  of  §  563.33  have  been  deleted, 
interlocking  relationships  are  no  longer 
encompassed  by  that  section,  and,  as  a 
result,  supervisory  exemption  from 
disclosure  is  obviated. 

The  Board  believes  that  it  is  in  the 
public  interest  to  adopt  these 
amendments  to  be  effective  immediately 
in  recognition  oi  the  superseding 


provisions  of  the  Management  Official 
Interlocks  Act  and  the  need  to  provide 
clear  direction  for  insured  institutions 
preparing  their  annual  reports, 
Therefore,  the  Board  finds  that 
publication  of  the  amendments  for  the 
30-day  period  specified  in  12  CFR  508.14 
and  s'u.S.C.  553(d)  prior  to  the  effective 
date  is  unnecessary  and  not  in  the 
public  interest. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  563, 
Subchapter  D,  Chapter  V  of  Title  12. 
Code  of  Federal  Regulations,  as  set  forth 
below,  effective  Decem.ber4, 1980. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  5S3— OPERATIONS 

§563.33    [Amended] 

1.  Amend  §  5G3.33  by  removing 
paragraph  (a)(5)  and  paragraph  (c).  and 
by  redesignating  paragraph  (d)  a^ 
paragraph  (c).  ' 

ISiCS.  402,  403.  407,  48  Stat.  1256,  1257,  1260. 
as  amended  (12  U  S.C.  1725,  1726.  1730);  ser. 
5A.  47  Stat.  727,  as  amended  by  sec.  1.  64 
Slut.  2.56.  as  amended;  sec,  17.  47  Stat.  736.  ss 
amended  (12  U.S.C.  1435a.  1437):  sec.  5.  48 
Sldt.  132.  as  amended  (12  U.S.C.  1464):  Reois- 
Plan  No.  3  of  1947.  12  FR  4931.  3  CFR.  1943-18 
Comp.  lO'l) 

Bv  ihe  Federal  Home  Lo.-.n  \iivrX  Bo.ud. 
Robert  D.  Linder, 
Acting  Sttcrelary. 

thK  Unc  mutri.M  Fili'd  l,:-.ri-«n.  tt-J i  .>m| 
BILLIr^G  CODE  6720-01-M 


DEPOSITORY  INSTITUTIONS 
DEREGULATION  COMMITTEE 

12  CFR  Part  1204 
IDocketNo.  D-0014J 

Interest  in  Deposits;  Penalty  for  Early 
Withdrawals  of  IRA/Keogh  Time 
Deposit  Funds 

AGENCY:  Depository  Institutions 
Deregulation  Committee. 
ACTION:  Final  rule. 


summary:  The  Depository  Institutions 
Deregulation  Committee  ("Committee") 
has  adopted  a  rule  providing  that  whe;e 
a  lime  deposit  held  in  an  Individual 
Retirement  Account  ("IRA")  or  Keogh 
(H.R.  10)  plan  is  paid  before  maturity 
within  seven  days  of  the  establishment 
of  the  IRA  or  Keogh  plan,  the  minimum 
required  early  withdrawal  penalty  is  the 
forfeiture  only  of  the  interest  earned  on 
the  time  deposit. 

EFFECTIVE  DATE:  December  15, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  A.  Chong.  Attorney.  Office  of  the 
Comptroller  of  the  Currency  (202/447- 


1632).  F.  Douglas  Birdzell,  Counsel. 
Federal  Deposit  Insurance  Corporation 
(202/389-^261),  Daniel  L  Rhoads, 
Attorney,  Board  of  Governors  of  the 
Federal  Reserve  System  (202/452-3711). 
Rebecca  Laird,  Senior  Associate 
General  Counsel,  Federal  Home  Loan 
Bank  Board  (202/377-6446).  Allan 
Schott,  Attorney-Advisor,  Treasury 
Department  (202/566-«798),  or  Anthony 
F.  Cole,  Deputy  General  Counsel, 
Depository  Institufions  Deregulation 
Committee  (202/452-3612). 

SUPPLEMENTARY  INFORMATION: 

Effective  June  2, 1980,  the  Committee 
revised  the  penalty  required  to  be 
imposed  by  depository  institutions 
(federally  insured  commercial  banks, 
mutual  savings  banks,  and  savings  and 
loan  associations)  on  withdrawals  of 
time  deposit  funds  prior  to  maturity  (12 
CFR  1204.103,  45  FR  37801).  Under  the 
revised  rule,  where  a  time  deposit  with 
an  origin^  maturity  of  less  than  three 
months,  or  any  portion  thereof,  is  paid 
before  maturity,  the  minimum  required 
penalty  is  a  forfeiture  of  an  amount 
equal  to  the  amount  of  interest  that 
could  have  been  earned  on  the  funds 
withdrawn  at  the  nominal  rate  of 
interest  being  paid  on  the  deposit  hud 
the  funds  remained  on  deposit  until 
maturity.  Where  funds  are  withdrawn 
prior  to  maturity  from  a  time,  deposit 
w  ith  an  original  maturity  of  three 
months  to  one  year  or  from  a  time 
deposit  with  an  original  maturity  of 
more  than  one  year,  the  minimum 
required  penalty  is,  respectively,  a 
forfeiture  of  an  amount  at  least  equal  to 
three  months  or  six  months  of  interest 
earned,  or  that  could  have  been  earned, 
on  the  funds  withdrawn  at  the  nominal 
rate  of  interest  being  paid  on  the  deposit 
regardless  of  the  length  of  time  the  funds 
withdrawn  have  remained  on  deposit. 

Questions  have  been  raised  by  a 
number  of  depository  institutions 
concerning  a  conflict  between  the 
penalty  rule  and  Internal  Revenue 
Service  ("IRS")  regulations  ragarduig 
IRAs.  The  penalty  rule  requires  a 
reduction  or  invasion  of  principal  where 
time  deposit  funds  are  withdrawn  in  the 
earl\  months  after  the  date  of  deposit. 
IRS  regulations,  however,  provide  that  if 
specified  required  disclosure  statements 
are  not  given  to  an  IRA  depositor  seven 
days  before  the  IRA  is  established,  the 
depositor  must  be  given  the  right  to 
re\  oke  the  IRA  within  seven  days  of  its 
establishment.  The  regulations  further 
provide  that  if  the  depositor  exercises 
the  right  of  revocation,  he  or  she  must  be 
refunded  the  entire  amount  of  the 
consideration  paid  for  the  IRA  (26  CFR 
1.408-l(d)(4)(ii)(A)  (1)  and  (2)  and 
(iii)(B)(14)). 
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small-denomination  time  and  savings 
deposits  over  the  ten-quarter  period 
ending  June  30, 1980.  The  base  for  the 
phaseout  is  the  amount  of  domestic 
small-denomination  time  and  savings 


in    ^nan    nr, 


§  1 204. 1 1 4    Phaseout  of  finders  fees. 

(a)  Notwithstanding  the  provisions  of 
12  CFR  §  1204.110,  during  the  period 
from  December  31, 1980  through  June  30, 
1982  (the  "phaseout  period"),  any  fee 


utilize  as  finders  fees  any  m.erchandise 
it  owned  on  December  1, 1980. 

(4)  Any  advertisement,  announcement 
or  solicitafion  concerning  the  continued 
availability  of  finders  fees  during  the 

nVi.Qcor\n*  nprirvrt  \\\r  an  inctiltitinn  cnflll 
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Many  depository  institutions  provide 
the  required  disclosure  statement  to 
depositors  at  the  time  the  IRA  is  initially 
established  and  the  funds  are  invested 
in  a  time  deposit.  In  such  circumstances, 
if  the  depository  subsequently  decides 
to  revoke  the  IRA  within  seven  days  and 
withdraws  the  time  deposit  funds,  the 
institution  is  required  under  the  current 
early  withdrawal  penalty  rule  to  impose 
a  penalty  that  will  result  in  a  forfeiture 
of  principal.  Invading  principal, 
however,  conflicts  with  the  IRS 
provisions  requiring  that  a  depositor  be 
refunded  the  entire  amount  of  the 
consideration  paid  for  the  account  under 
such  circumstances.  Although  there  is 
no  conflict  if  the  depository  institution 
provides  the  disclosure  statement  seven 
days  before  the  IRA  is  opened,  for 
reasons  of  customer  and  administrative 
convenience  many  institutions  choose  to 
provide  the  disclosure  simultaneously 
with  Ifae  opening  of  the  account. 

In  order  to  facilitate  the 
administration  and  offering  of 
retirement  accounts,  the  Committee  has 
adopted  a  rule  eliminating  the  conflict 
between  the  current  penalty  rule  and 
IRS  regulations  regarding  IRAs. 
Although  the  conflicting  IRS  provisions 
do  not  apply  to  Keogh  (H.R.  10)  plans,  in 
the  interest  of  administrative  simplicity, 
the  rule  also  will  apply  to  Keogh  (H.R. 
10)  plans.  Under  this  rule,  where  a  time 
deposit  held  in  an  IRA  or  Keogh  (H.R. 
10)  plan  is  withdrawn  before  maturity 
within  seven  days  of  the  establishment 
of  the  IRA  or  Keogh,  the  minimum 
required  early  withdrawal  penalty  is  the 
forfeiture  of  the  interest  earned  on  the 
time  deposit,  and  no. invasion  of 
principal  is  required  as  under  the 
current  rule.  Early  withdrawals  of  IRA 
or  Keogh  time  deposits  made  more  than 
seven  days  after  the  opening  of  the  IRA 
or  Keogh  will  continue  to  be  subject  to 
the  current  early  withdrawal  penalty 
rule. 

This  action  was  taken  by  the 
Committee  in  view  of  the  adverse  effect 
on  depository  institutions  and 
retirement  savers  occasioned  by  the 
conflict  between  the  early  withdrawal 
penalty  rule  and  IRS  regulations.  In  view 
of  these  considerations,  and  because 
this  amendment  relieves  a  restriction, 
the  Committee  finds  that  application  of 
the  notice  and  public  participation 
provisions  of  5  U.S.C.  553  to  this  action 
would  be  contrary  to  the  public  interest 
and  that  good  cause  exists  for  making 
this  action  effective  in  less  than  30  days. 
Pursuant  to  its  authority  under  Title  II 
of  Public  Law  9&-221,  94  Stat.  142  (12 
U.S.C.  3501  et  seq.],  to  prescribe  rules 
governing  the  payment  of  interest  and 
dividends  on  deposits  of  federally 


insured  commercial  banks,  savings  and 
loan  associations,  and  mutual  savings 
banks,  effective  December  15, 1980,  the 
Committee  amends  Part  1204  (Interest 
on  Deposits)  by  adding  §  1204.113  as 
follows: 

PART  1204-INTEREST  ON  DEPOSITS 


§1204.113    Early  Withdrawal  of  IRA  and 
Keogh  (H.R.  10)  Plan  Time  Deposits. 

Notwithstanding  the  provisions  of  12 
CFR  1204  103,  where  a  time  deposit,  or 
any  portion  thereof,  held  in  an 
Individual  Retirement  Account 
established  in  accordance  with  26  U.S.C. 
408  is  paid  before  maturity  within  seven 
days  after  the  establishment  of  the 
Individual  Retirement  Account  pursuant 
to  the  provisions  of  26  CFR  1.408- 
(l)(dj(4),  or  where  a  time  deposit,  or  any 
portion  thereof,  held  in  a  Keogh  (H.R.  10) 
plan  established  in  accordance  with  26 
U.S.C,  401  is  paid  before  maturity  within 
seven  days  after  the  establishment  of 
the  Keogh  (H.R.  10)  plan,  a  depositor 
shall  forfeit  an  amount  at  least  equal  to 
the  interest  earned  on  the  amount 
withdrawn  at  the  nominal  (simple 
interest)  rate  being  paid  on  the  deposit. 

By  order  of  \hf  Coinmillei'.  Deceniber  18. 
1930. 

Normand  R.  V.  Bernanl. 
E\i'cut:ve  Secretary  of  the  Ciniiniittpe. 
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12  CFR  Part  1204 
(Docket  No.  D-0012I 

Interest  on  Deposit;  Phaseout  of 
Finders  Fees 

AGENCY:  Depository  Institutions 
Deregulation  Committee. 
action:  Final  rule. 


summary:  The  Depository  Institutions 
Deregulation  Committee  ("Committee") 
has  adopted  a  final  rule  permitting  a 
phaseout  of  finders  fee  programs  over 
an  18-month  period  for  those  depository 
institutions  that  can  demonstrate  that 
finders  fees  accounted,  on  average,  for 
25  percent  or  more  of  their  outstanding 
domestic  small-denomination  time  and 
savings  deposits  over  the  ten-quarter 
period  ending  June  30,  1980.  The  base  for 
the  phaseout  is  the  amount  of  domestic 
small-denomination  time  and  savings 
deposits  outstanding  on  June  30, 1980,  on 
which  finders  fees  had  been  paid.  This 
based  amount  may  not  be  exceeded 
during  the  phaseout  period.  The 
maximum  amount  of  small- 
denomination  time  and  savings  deposits 


that  may  be  raised  through  the 
continued  use  of  finders  fees  is  limited 
to  85  percent  of  the  amount  of  domestic 
small-denomination  time  and  savings 
deposits  on  which  finders  fees  had  been 
paid  maturing  in  the  semi-annual  period 
ending  June  30, 1981,  and  60  percent  and 
40  per  cent  of  the  amount  of  such 
deposits  maturing  in  the  semi-annual        '. 
periods  ending  December  31. 1981  and 
June  30, 1982,  respectively. 
EFFECTIVE  DATE:  December  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  A.  Chong,  Attorney,  Office  of  the 
Comptroller  of  the  Currency  (202/447- 
1632),  F.  Douglas  Birdzell,  Counsel, 
Federal  Deposit  Insurance  Corporation 
(202/389-i261),  Daniel  L.  Rhoads, 
Attorney,  Board  of  Governors  of  the 
Federal  Reserve  System  (202/452-3711), 
Allan  Schott.  Attorney-Advisor, 
Treasury  Department  (202/566-6798), 
Rebecca  Laird,  Senior  Associate 
General  Counsel,  Federal  Home  Loan 
Bank  Board  (202/377-6446),  or  Anthony 
F.  Cole,  Deputy  General  Counsel. 
Depository  Institutions  Deregulation 
Committee  (202/452-3612). 
SUPPLEMENTARY  INFORMATION:  At  its 
September  9  meeting,  the  Committee 
adopted  a  rule,  effective  December  31, 
1980,  defining  finders  fees  (fees  paid  to  a 
person  who  introduces  a  depositor  to  an 
institution)  as  a  payment  of  interest  to 
the  depositor  for  purposes  of 
determining  compliance  with  interest 
rate  ceilings  limitations  (45  FR  68641). 
This  action  was  taken  in  view  of  the 
increased  use  of  finders  fees  and  the 
consideration  that  finders  fees,  in  some 
cases,  may  be  used  to  circumvent 
interest  rate  ceilings.  In  taking  this 
action,  the  Committee  was  aware  that 
some  institutions  may  have  relied 
extensively  on  the  use  of  finders  fees  to 
attract  or  retain  deposits  and  that 
immediate  application  of  the  rule  on 
December  31, 1980,  could  cause  hardship 
for  such  institutions.  Accordingly,  the 
Committee  requested  public  comment 
on  a  proposal  to  provide  a  two-year 
phaseout  of  finders  fee  programs  for 
those  institutions  that  could 
demonstrate  that  finders  fees  had 
accounted,  on  average,  for  25  percent  or 
more  of  their  outstanding  domestic 
small-denomination  time  and  savings 
deposits  over  the  ten-quarter  period 
ending  June  30,  1980. 

After  consideration  of  the  more  than 
80  comments  received  on  the  proposal 
(73  opposed,  5  in  favor),  the  Committee 
has  adopted  a  final  rule  permitting  a 
phaseout  of  finders  fee  programs  over 
an  18-month  period  for  those  institutions 
that  can  demonstrate  that  finders  fees 
accounted,  on  average,  for  25  per  cent  or 
more  of  their  outstanding  domestic 
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the  size  limit  if  required  in  the  public 
interest. 

The  Board  issued  a  rule  (ER-1123,  44 
FR  ,30080,  May  24, 1979),  raisinglhe  seat 
limitation  to  60  seats  as  proposed  in 


narrow  issue,  the  Board  affirms  the  final 
rule  raising  the  capacity  of  aircraft 
permitted  for  use  by  air  taxi  operators  to 
60  seats. 
(Sees.  204(h)  and  41iHbl.  I'ub.  L.  85-726.  as 


maintain  service  beyond  the  intended 
termination  date.  The  Board  has  the 
authority  under  section  419  of  the  Act  to 
compel  carriers  to  maintain  their  service 
at  a  community. 
The  Board  also  nroposed  to  require  a 
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small-denomination  time  and  savings 
deposits  over  the  ten-quarter  period 
ending  June  30, 1980.  The  base  for  the 
phaseout  is  the  amount  of  domestic 
small-denomination  time  and  savings 
deposits  outstanding  on  June  30, 1980,  on 
which  finders  fees  had  been  paid.  This 
base  amount  may  not  be  exceeded 
during  the  phaseout  period.  The 
maximum  amount  of  small- 
denomination  time  and  savings  deposits 
that  may  be  raised  through  the 
continued  use  of  finders  fees  is  limited 
to  85  per  cent  of  the  amount  of  domestic 
small-denomination  time  and  savings 
deposits  on  which  finders  fees  had  been 
paid  maturing  in  the  semi-annual  period 
ending  June  30, 1981,  60  percent  of  the 
amount  of  such  deposits  maturing  in  the 
semi-annual  period  ending  December  31. 
1981,  and  40  per  cent  of  the  amount  of 
such  deposits  maturing  in  the  semi- 
annual period  ending  June  30, 1982.  Any 
maturing  domestic  small-denomination 
lime  deposit  on  which  a  finders  fee  had 
been  paid  and  that  is  renewed,  whether 
or  not  a  finders  fee  is  paid  upon 
renewal,  must  be  included  in  the  amount 
of  deposits  obtained  through  the  use  of 
finders  fees  for  purposes  of  determining 
compliance  with  the  above  percentage 
•limitations. 

Under  the  rule,  an  institution  will  be 
required  to  obtain  advance  certification 
from  its  primary  federal  supervisor  that 
it  satisfies  the  eligibility  criteria 
necessary  to  qualify  for  the  phaseout.  In 
addition,  all  finders  fees  must  be  paid  in 
cash,  except  that  an  institution  may 
utilize  as  finders  fees  any  merchandise 
it  owned  on  December  1, 1980.  In  order 
to  minimize  any  potential  adverse  effect 
on  competing  depository  institutions 
during  the  phaseout  of  finders  fees,  a 
qualifying  institution  will  not  be 
permitted  to  advertise  the  continued 
availability  of  finders  fees  by  television, 
radio,  or  other  mass  media  of  general 
circulation  (such  as  newspapers  and 
magazines).  However,  direct  contact 
with  depositors  or  former  sponsors  of 
depositors  or  display  or  distribution  of  . 
promotional  materials  in  an  institution's 
offices  will  be  permitted. 

Pursuant  to  its  authority  under  Title  II 
of  Public  Law  96-221,  94  Stat.  142  (12 
U.S.C.  3501  et  sag.],  to  prescribe  rules 
governing  the  payment  of  interest  and 
dividends  on  deposits  of  federally 
insured  commercial  banks,  savings  and 
loan  associations,  and  mutual  savings 
banks,  effective  December  31. 1980,  the 
Committee  amends  Part  1204  (Interest 
on  Deposits)  by  adding  §  1201.114  as 
follows: 

PART  1204— INTEREST  ON  DEPOSITS 


§  1 204. 1 1 4    Phaseout  of  finders  fees. 

(a)  Notwithstanding  the  provisions  of 
12  CFR  §  1204.110,  during  the  period 
from  December  31, 1980  through  June  30, 
1982  (the  "phaseout  period"),  any  fee 
paid  by  a  qualifying  depository 
institution  to  a  person  who  introduces  a 
depositor  to  the  institution  (a  "finders 
fee")  shall  not  be  regarded  as  a  payment 
of  interest  to  the  depositor  for  purposes 
of  determining  compliance  with  interest 
rate  ceilings,  if  the  institution  complies 
with  all  of  the  requirements  set  forth  in 
subsection  (b).  For  purposes  of  this 
section,  a  qualifying  depository 
institution  is  a  depository  institution 
that  has  been  certified  by  its  primary 
federal  supervisor  to  have  demonstrated 
that  finders  fees  have  accounted  for  25 
per  cent  or  more  of  its  outstanding 
domestic  small-denomination  (under 
SlOO.OOO)  time  and  savings  deposits,  on 
average,  over  the  ten-calendar  quarter 
P'^riod  ending  June  30.  1980. 

(b)  A  qualifying  depository  institution 
must  comply  with  all  of  the  following 
requirements  to  be  eligible  for  the 
phaseout  granted  under  subsection  (a)  of 
tjiis  section: 

(1)  During  the  phaseout  period,  the 
maximum  amount  of  small- 
denomination  (under  SlOO.OOO)  time  and 
savings  deposits  that  rnay  be  raised 
through  the  use  of  finders  fees  may  not 
exceed  85  per  cent  of  the  amount  of 
domestic  small-denomination  (under 
$100,000)  time  and  savings  deposits  on 
which  finders  fees  had  been  paid  that 
mature  in  the  semi-annual  period  ending 
June  30, 1981,  60  per  cent  of  the  amount 
of  such  deposits  that  mature  in  the  semi- 
annual period  ending  December  31, 1981, 
and  40  per  cent  of  the  amount  of  such 
deposits  that  mature  in  the  semi-annual 
period  ending  June  30, 1982.  Provided, 
however,  that  during  the  phaseout 
period,  the  amount  of  small- 
denomination  (under  SlOO.OOO)  time  and 
savings  deposits  on  which  finders  fees 
are  paid  may  not  exceed  the  amount  of 
domestic  small-denomination  (under 
SlOO.OOO)  time  and  savings  deposits 
outstanding  on  June  30, 1980  on  which 
finders  fees  had  been  paid. 

(2)  Any  maturing  domestic  small- 
denomination  (under  $100,000)  deposit 
on  which  a  finders  fee  had  been  paid 
and  that  is  renewed,  whether 
automatically  or  otherwise,  whether  or 
not  a  finders  fee  is  paid  upon  renewal, 
must  be  included  in  the  amount  of 
deposits  raised  through  the  use  of 
finders  fees  for  the  purpose  of  ~- 
determining  compliance  with  the  above 
per  cent  limitations. 

(3)  All  finders  fees  must  be  paid  in 
cash,  except  that  an  institution  may 


utilize  as  finders  fees  any  merchandise 
it  owned  on  December  1, 1980. 

(4)  Any  advertisement,  announcement 
or  solicitation  concerning  the  continued 
availability  of  finders  fees  during  the 
phaseout  period  by  an  institution  shall 
be  limited  to  contacting  directly  the 
institution's  depositors  or  former 
sponsors  of  depositors  or  to  displaying 
or  distributing  promotional  materials  in 
an  institution's  offices.  During  the 
phaseout  period,  an  institution  shall  not 
advertise  the  continued  availability  of 
finders  fees  by  television,  radio, 
billboards  or  other  mass  media  of 
general  circulation  (such  as  newspapers, 
magazines). 

ETv  order  of  the  Committee.  Decembfir  18, 
1980. 
Normand  R.  V.  Bernard, 

Executive  Secretary  of  the  Committee. 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  298 

(Docket  No.  33314;  ER  1123A] 

Classification  and  Exemption  of  Air 
Taxi  Operators 

December  18.  1980. 

agency:  Civil  Aeronautics  Board. 

ACTION:  Affirmation  of  interim  rule. 

SUMMARY:  The  CAB  is  affirming  an 
interim  rule  increasing  the  maximum 
capacity  of  aircraft  permitted  for  use  by 
air  taxi  operators  from  30  to  60  seats. 
The  change  is  made  at  the  Board's  own 
initiative. 

The  affirmation  is  adopted  on 
December  18, 1980  although  the  rule  was 
effective  May  17, 1979. 
FOR  FURTHER  4NFORMATION  CONTACT: 
Joseph  A.  Brooks,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  On 
September  6, 1978,  the  Board  issued  a 
notice  of  proposed  rulemaking  (EDR- 
361,  43  FR  39587,  September  6. 1978), 
increasing  the  size  of  aircraft  permitted 
for  use  by  air  taxi  operators  from  30  to 
00  seats.  Congress  then  passed  the 
Airline  Deregulation  Act  of  1978,  Pub.  L. 
85-726,  October  24, 1978.  Section  416  of 
that  Act  provides  a  statutory  exemption 
from  certification  for  air  carriers 
operating  aircraft  with  less  than  56 
rather  than  60  seats  as  provided  in  the 
Notice  of  Proposed  Rulemaking  (NPRM). 
Although  the  statutory  limitation  was 
passed  after  the  NPRM,  the  Deregulation 
Act  gave  the  Board  power  to  increase 
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United  stated  that  all  new  scheduled 
flights  would  have  to  be  given  distinct 
flight  numbers  to  avoid  duplication  with 
those  that  it  proposed  to  terminate.  It 
would  have  to  continually  update  its 
computer  reservation  system  as  the 


would  be  most  likely  to  create 

confusion. 

We  do  not  consider  this  rule,  as 
modified,  to  be  beyond  our  statutory 
authority,  in  conflict  with  section 
401(e)(4)  of  the  Act,  or  contrary  to  the 


§  234.5,  requires  carriers'  published 
schedules  to  conform  to  the  schedule 
filed  with  the  Board.  This  obligation 
remains  unchanged.  A  carrier  will  have 
to  continue  to  list  some  flights  that  it  is 
proposing  to  terminate  in  its  Part  231 
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the  size  limit  if  required  in  the  public 
interest. 

The  Board  issued  a  rule  (ER-n23.  44 
FR  .10080,  May  24, 1979),  raisingthe  scit 
limitation  to  60  seats  as  proposed  in 
EDR-361.  accompanied  by  a  request  for 
comments  (EDR-380.  44  FR  30080,  May 
24, 1979),  in  light  of  the  Deregulation  Act 
provision.  The  rule  was  effective  May 
17, 1979.  ITie  Board  reasoned  that  the  60- 
seat  limitation  was  preferable  to  a  56- 
seat  limftation  because  the  former 
would  include  the  Nihon  YS-11  aircraft 
and  other  aircraft  that  might  be 
develoi^d  to  efficiently  serve  small  and 
medium-sized  communities.  As  pointed 
out  in  ER-1123.  there  is  a  natural  gap 
between  6G-seat  or  smaller  aircraft  and 
the  jet  aircraft  operated  by  most 
certificated  carriers. 

Comments  were  submitted  by  the 
Consumer  Airline  Association  of 
America  (the  "CAAA"),  Hawaiian 
Airlines  and  DHL  Airlines.  The  CAAA 
fully  supported  the  60-seat  limitation  for 
the  reasons  set  forth  in  ER-1123. 
Hawaiian  Airlines  argued  that 
commuter  carriers  with  over  30  seats 
should  not  be  exempt  from  the 
regulations  relating  to  baggage  liability 
and  denied  boarding  compensation  on 
the  grounds  that  is  is  inequitable  to 
require  certificated  carriers  to  comply 
with  the  consumer-protection  provisions 
while  granting  an  exemption  to 
commuter  carriers  operating  comparable 
aircraft.  In  addition,  it  argued  that  air 
taxi  passengers  should  be  given  the 
same  protections  and  benefits  provided 
to  certificated  carriers  passengers.  DHL 
Airlines  and  the  CAAA  filed  comments 
vigorously  opposing  Hawaiian's 
arguments.  The  CAAA  alleged  that 
Hawaiian  Airlines  set  forth  no  facts 
showing  that  Hawaiian  has  been  or 
could  be  affected  by  the  rule.  DJ  U. 
Airlines  argued  that  the  current 
exemption  does  not  give  commuter 
carriers  any  competitive  advantage  over 
certificated  carriers.  However,  the  60- 
seat  limitation  aids  consumers,  because 
DHL  can  offer  lower  fares  to  passengers 
willing  to  accept  non-jet  service  with 
fewer  consumer  protections. 

ER-1123  continues  the  exemption  of 
all  air  taxis  from  the  denied  boarding 
compensation  and  bagg.ige  linbility 
rLles.  Although  the  Board  is 
investigating  the  costs  and  benefits  of 
the  current  rule  and  possible 
alternatives,  the  current  exemption 
remains  in  effect  for  the  reasons  stated 
in  ER-1123.  In  requesting  comments,  the 
Board  was  primarily  concerned  with 
whether  the  public  interest  required  the 
Board  to  raise  the  56-scat  ceiling  for  air 
taxis  to  60  seats.  Because  no  adverse 
comments  have  been  received  on  that 


narrow  issue,  the  Board  affirms  the  final 

rule  raising  the  capacity  of  aircraft 

permitted  for  use  by  air  taxi  operators  to 

60  seats. 

(Sees.  204(h)  dnd  41iHbl.  I'lib.  L.  8.5-726.  as 

Hmeniii.'d.  72  Slat.  743.  771.  49  U  S.C.  1324. 

1386) 

By  the  Civil  .•\tT()n.iu!it;s  Bowrd 
Phyllis  T.  Kaylor. 
Secretary. 
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14  CFR  Part  323 

(Regulation  PR-228;  Procedural 
Regulations  Amendment  No.  4  to  Part  323; 
Docket:  37905) 

Terminations,  Suspensions,  and 
Reductions  of  Service 

agency:  Civil  Aeronautics  Board 
action:  Final  rule. 


summary:  The  CAB  is  amending  its 
rules  to  require  airlines  to  maintain 
schedule  listini.;s  of  some  flights  for 
which  a  termination  or  suspension 
notice  has  been  filed,  until 
discontinuance  is  permitted  by  the 
Board.  The  CAB  is  also  limiting  the 
effectiveness  of  a  termination  notice  to 
90  days  after  the  intended  date  stated  in 
that  notice,  except  when  the  carrier  is 
required  to  serve  longer  by  the  Board. 
DATES: 

AdopU-d;  Dfr.i-ml)er  la  19B0. 
Effuctivp;  Section  323.16  becomes  effectivt 
on  January  23.  1981.  Sertion  323.17  is  fiftVclivf 
Deceml)er  18.  1980. 

FOB  FURTHER  INFORMATION  CONTACT: 
David  Schaffer.  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue.  NW,  Washington. 
D.C.  20428:  (202)  673-5442. 
SUPPLEMENTARY  INFORMATION:  By  PDR- 
70.  45  FR  20116.  March  27.  1980,  the 
Board  proposed  to  add  two  new  sections 
to  14  CFT^  Part  323,  its  rule  governing 
notices  that  airlines  must  file  prior  to 
terminating,  suspending,  or  reducing  air 
service  at  a  community.  It  proposed  to 
require  carriers  to  continue  to  list  in  the 
Official  .Airline  Guide,  and  other 
published  schedules,  flights  for  which  ,i 
termination  notice  has  been  filed.  The 
night  would  h,ive  to  bo  listed  until  the 
Board  decided  not  lo  require  the  carrier 
to  continue  the  service,  although  notice 
could  be  added  indicating  that  the  flight 
maC^be  discontinued  subject  to 
government  approval.  This  requirement 
would  ensure  that  the  affected 
community  would  not  be  "erased  from 
the  airline  map"  and  that  the  public 
would  have  schpdule  information  in  the 
event  the  Board  requi.-ed  the  carrier  to 


maintain  service  beyond  the  intended 
termination  date.  The  Board  has  the 
authority  under  section  419  of  the  Act  to 
compel  carriers  to  maintain  their  service 
at  a  community. 

The  Board  also  proposed  to  require  a 
caprier  that  does  not  discontinue  service 
within  60  days  of  the  date  stated  in  its 
notice,  or  within  60  days  after  the  Board 
permits  the  discontinuance,  to  file  a  new 
notice  before  any  later  discontinuance. 
The  Board  felt  that  the  effectiveness  of  a 
termination  notice  should  be  limited  to 
60  days  after  the  ending  date  projected 
in  the  notice,  so  that  the  Board  and  other 
carriers  could  keep  abreast  of  "real" 
levels  of  service,  and  the  public  would 
not  be  surprised  by  a  sudden  cessation 
of  that. service. 

No  commenter  objected  to  the  second 
proposal.  Eastern  did  suggest  that 
carriers  be  allowed  90  days  to  suspend  a 
flight  for  which  they  gave  a  90-day 
notice.  It  stated  that  this  would  avoid 
the  possibility  that  a  carrier  would  have 
to  file  a  new  90-day  notice  before  the 
expiration  of  the  original  90-day  notice 
period.  We  have  decided  to  accede  to 
Eastern's  request  and,  further,  to  apply 
the  90-day  period  to  60-day  and  30-day 
notices  as  well.  We  have  decided  that  a 
90-day  period  will  not  undermine  the 
public's  reliance  on  those  notices  in 
planning  for  changes  in  service.  Delays 
longer  than  90  days  in  carrj'ing  out  the 
proposed  suspension  will  require  the 
filing  of  a  new  notice.  New  notices  will 
be  subject  to  the  same  procedures  as  the 
original  ones. 

The  Airline  Passenger  Association 
was  the  only  commenter  in  complete 
agreement  with  the  first  proposal.  The  ^ 

others  (Piedmont,  American,  Delta, 
Eastern,  Frontier,  Pacific  Southwest     ^ 
Airlines.  Trans  World  Airlines,  United. 
USAir.  and  Ozark)  either  opposed  it 
altogether  or  sought  some  modifications. 

Frontier  questioned  the  Board's 
statutory  authority  to  adopt  a  rule 
requiring  carriers  to  maintain  their 
schedule  listings.  United  contended  that 
it  would  violate  the  spirit  of 
deregulation  to  impose  additional 
procedures,  beyond  those  required  by 
the  Act  on  carriers  wishing  to  leave  a 
market.  United  viewed  this  as  contrary 
to  the  free-exit  provisions  of  the  Act. 
Transamerica  suggested  that  the  rule         ' 
may  conflict  with  section  401(e)(4)  of  the      ■ 
Act.  which  forbids  the  Board  from 
imposing  certificate  restrictions  that 
restrict  a  carrier's  scheduling. 

Several  airlines  foresaw  problems  if 
the  rule  were  adopted.  They  were 
concerned  that  it  would  increa.se  public 
confusion,  add  to  the  complexity  of  the 
OAG,  increase  carrier  costs,  and  impose 
a  burden  on  carriers  because  of  th(; 
large  number  of  flights  affected. 


United  stated  that  all  new  scheduled 
Oighls  would  have  to  be  given  distinct 
flight  numbers  to  avoid  duplication  with 
those  that  it  proposed  to  terminate.  It 
would  ha\e  to  continually  update  its 
computer  reservation  system  as  the 
proposed  deletion  were  approved,  and 
convey  this  additional  information  to 
reservation  agents.  United  also  claimed 
that  the  continued  schedule  listing 
would  prompt  more  people  to  make 
reservations  on  soon  to-be-cancelled 
Rights  and  thus  require  it  to  re-ticket 
and  provide  explanations  to  many  more 
passengers.  Similar  concerns  were 
expressed  by  other  commenters. 
According  to  United,  these  sddcd 
•responsibilities  would  requin'  thousands 
of  additional  man-houis  and.  togeiher 
with  the  added  publication'V.osts.  would 
amount  to  several  hundred  thousand 
dollars  in  compliance  costs  without 
furthering  the  provision  of  essential 
service  at  the  communities  affected. 
,      In  the  carriers'  view,  this  rule  would 
cause  public  confusion  because  a 
requirement  to  confinue  schedule 
listings  might  give  the  public  false 
impression  that  a  particular  carrier  was 
serving  a  point  after  the  Board  had 
allowed  that  carrier  to  terminate  service 
there.  This  would  occur  when  a  carrier 
learned  that  it  could  terminate  service 
after  its  new  schedule  has  been 
published  or  suhn:itt(!d  lo  the  O.AG. 

Finally,  United  stated  that  conforming 
amendments  to  Parts  231  and  234  of  the 
Board's  rules  would  be  necessary  if  this 
proposal  were  adopted. 

After  reviewing  these  ;  ommenls.  the 
B(3ard  has  decided  to  adopt  the  rule,  but 
to  narrow  its  scope.  Sixty-day  notices 
for  suspensions  of  the  last  nonstop  or 
single-plane  service  in  a  market 
(S  323.3(b))  will  not  be  covered  by  this 
rule.  Also,  90-day  notices  m'.ist  be  filed 
by  an  airline  wishing  to  terminate  all  its 
service  at  a  multi-carrier  point 
{§  323.3(a)(1))  will  not  be  covered  by  this 
ride.  Schedule  listings  for  these  Rights 
will  not  have  to  be  niiiintaincd  a  I  the 
end  of  the  notice  period.  Tlii.s  should 
significantly  reduce  the  complianct; 
burden  of  carriers  and  the  impact  on 
their  costs.  Since  fewer  Rights  will  be 
affected,  the  OAG  should  not  Ijecome 
noticeably  more  comp!e\. 

Instead,  the  rule  will  apply  onl}  to  9u- 
day  notices  (30  days  for  commuters)  that 
are  filed  when  a  carrier  intends  to 
reduce  service  to  a  point  beluw  the 
essential  level.  The  Bi>a;d  is  required  b\ 
section  419  of  the  Act  to  prohibit  these 
terminations  or  reductions  until 
replacement  service  is  found.  Thus, 
these  are  the  Rights  that  are  most  likelv 
to  be  continued  after  the  intended 
termination  date  and  for  which  deletion 
fiom  the  OAG  or  other  schedule  listing 


would  be  most  likely  to  create 
confusion. 

We  do  not  consider  this  rule,  as 
modified,  to  be  beyond  our  statutory 
authority,  in  conRict  with  section 
401(e)(4)  of  the  Act,  or  contrary  to  the 
spirit  of  deregulation.  The  De.regulation 
Act  (Pub.  L.  95-504)  provides,  as  a 
general  rule,  that  an  airline  may  leave  a 
community  that  it  does  not  wish  to 
serve.  It  includes,  however,  an  exception 
to  that  rule,  section  419.  that  requires  the 
Board  to  prohibit  an  airline  from  exiting 
a  community  if  its  departure  would 
leave  that  community  without  at  least 
essential  air  service.  The  Board  has 
discretion  in  its  administration  of  the 
essential  service  program.  We  find  that 
requiring  airlines  to  maintain  some 
schedule  listings  is  important  to  the 
implementation  of  this  program.  This 
rule  will  ensure  that  the  public  is  aware 
that  there  is  still  air  service  to  the      • 
community  that  is  the  subject  of  the 
nofice.  Failure  to  ensure  this  would  to 
some  extent  cut  off  that  community  from 
the  nafional  air  transportation  system, 
contrary  to  secUon  419(f)  of  the  Act. 

We  do  not  view  section  401(e)(4)  of 
the  Act  to  be  a  bar  to  the  adoption  of 
this  rule.  That  provision  does  not  apply 
to  a  requirement  that  carriers  maintain 
some  schedule  listings.  Section  401(e)(4) 
prohibits  the  Board  from  imposing 
cerfificate  conditions  that  restrict  an  air 
carrier  from  adding  to  or  changing  its 
schedule.  The  rule  adopted  here  will  not 
require  an  airline  to  offer  a  Right  at  any 
particular  time.  It  merely  requires  a 
carrier  to  continue  to  hst  some  Rights 
that  it  offers  until  the  Board  permits 
their  termination. 

We  do  not  agree  that  this  rule  would   v 
increase  public  confusion,  it  is  possible./ 
as  some  commenters  claimed,  that  a 
carrier  will  be  listed  as  serving  a  point 
after  the  Board  has  allowed  it  to 
terminate  service  there.  This  would 
occur  only  if  a  replacement  carrier  had 
instituted  service  after  the  publication 
deadline  for  the  schedule  listing.  While 
this  may  create  some  confusion,  it  will 
be  less  than  that  caused  under  the 
current  system,  where  the  former  carrier 
may  withdraw  its  listing  and  leave  no 
carrier  listed  as  serving  the  point  even 
though  there  is  new  air  service  from  a 
replacement  c.irrier.  The  absence  of  any 
listing  may  lead  potential  passengers  to 
conclude  that  the  point  is  without  air 
service.  Under  this  rule,  potential 
passengers  w  ill  now  have  the 
information  ni'eded  to  contact  the 
former  carrier,  who  can  direct  them  to 
its  replacement. 

We  also  do  not' agree  that  this  rule 
calls  for  a  change  in  Parts  231  or  234 
Part  231  requires  carriers  to  file  their 
schedules  with  the  Board.  Part  234. 


§  234.5,  requires  carriers'  pubbshed 
schedules  to  conform  to  the  schedule 
filed  with  the  Board.  This  obligation 
remains  unchanged.  A  carrier  will  have 
to  continue  to  list  some  Rights  that  it  is 
proposing  to  terminate  in  its  Part  231 
schedule  until  the  Board  allows  it  to  end 
that  service.  As  with  other  schedule 
listings,  the  carrier  may  place  an 
asterisk  next  to  the  Right  with  a  notice 
stating  that  it  will  be  term.inated  subject 
to  government  approval. 

Since  carriers  could  partially  avoid 
the  requirements  of  this  rule  by  filing 
several  notices  immediately,  the  Board 
finds  good  cause  to  make  §'323.17 
(limiting  the  effectiveness  of  notices  to 
90  days)  effective  immediately.  Section 
323.16  (requiring  the  maintenance  of 
some  schedule  listings)  will  apply  to 
those  notices  filed  after  January  23,  1981. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  323. 
Terminations,  Suspensions,  and 
Reductions  of  Service,  as  follows: 

Part  323 — Terminations,  suspensions, 
and  reduction  of  service 

1.  The  aiittiority  for  P;'.rl  323  is  revised  lo 
read: 

Authority:  Sees.  204.  401.  411.  416.  419.  Pub 
L.  85-726.  as  amended.  72  Stut.  743.  754.  769. 
771.  92  Stat.  1732:  49  H.S.C.  1324.  1371.  1381, 
1386.  1389 

2.  The  talile  (if  contents  is  ariiendfd  by 
adding  two  new  sections,  to  read 

323.16 — Listings  in  schedule  publicalidns. 
323.17 — Delays  in  discontinuing  service 

3.  New  §§  323.16  and  323.17  are 
added,  to  read: 

§  323.16     Listings  in  schedule  publications. 

Each  air  carrier  filing  a  notice  under 
paragraphs  (a)(2).  (a)(3).  (al(4).  or  (c)  of 
§  323  3  shall  continue  to  list  the  affected 
Rights  in  all  genendly-distributed 
schedule  publications  in  which  the  Right 
was  listed  before  the  notice.  The  listings 
shall  continue  until  the  Board  permits 
the  Rights  to  be  discontinued.  The 
listings  may  include  a  notice  stating  that 
the  Rights  are  "to  be  discontinued  as  of 
(date)  subject  to  government  approval." 

tj  323. 1 7     Delays  in  discontinuing  service. 

If  transportation  that  is  the  subject  of 
a  notice  under  this  pait  is  not 
discontinued  within  90  days  of  the 
intended  date  stated  in  the  notice,  a  new 
notii  e  must  be  filed  before  the  service 
may  be  discontinued.  However,  if  the 
Board  requires  the  carrier  to  provide 
service  beyond  the  stated  date,  the 
carrier  need  not  file  a  new  notice  if  it 
discontinues  the  service  within  90  days 
after  the  Board  permits  it  to  do  so. 
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By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor. 

Secretary. 
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uniform  application  form  for  associated 
persons  by  46  states,  all  national 
securities  exchanges  and  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD").^ 


disqualifications.' Furthermore,  certain 
revisions  to  the  form  were  necessary  so 
that  it  would  continue  to  be  accepted  as 
a  uniform  form  by  the  states  and  the 
self-regulatory  organizations.'" 
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information  regarding  the  self-regulatory 
organizations  and  jurisdictions  with 
which  the  associated  person  is  to  be 
registered  and  the  identity  of  the 
prospective  employer.  It  also  indicates 
tho  ranaritu  in  which  thr"  rinnlicant  will 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  162 
IT.D.  81-11 


further  held  that  the  interest  of  the 
Government  in  enforcement  does  not 
outweigh  the  possibility  of  wrongful 
forfeiture  due  to  lack  of  opportunity  for 
a  hearing.  The  existence  of  voluntary 
remission  or  mitigation  procedures  on 
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By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor. 

Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  249 

[Release  No.  34-17388] 

Form  U-4,  Ttie  Uniform  Application  for 
Securities  Industry  Registration 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Adoption  of  revised  Form  U-4.C 


:-< 


summary:  The  Commission  is  adopting 
revised  Form  U-4,  the  Uniform 
Application  for  Securities  Industry 
Registration,  which  was  developed  and 
submitted  to  the  Commission  by  an  ad 
hoc  committee  of  the  North  American 
Securities  Administrators  Association 
("NASAA."  the  organization  of  state 
securities  administrators).  The  revised 
form  will,  among  other  things,  reflect  the 
provisions  of  the  Securities  Acts 
Amendments  of  1975  (the  "1975 
Amendments"). 

EFFECTIVE  DATE:  January  1, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  S.  York,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  500  N.  Capitol  Street. 
Washington.  D.C.  20549.  (202)  272-2376. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  solicited  comments  to  tho 
proposed  revisions  of  Form  U-4  in 
Securities  Exchange  Act  Release  No. 
16977  (July  10. 1980).^  This  action  adopts 
the  revised  form,  essentially  as 
proposed,  with  minor  modifications 
made  in  response  to  comments  on  the 
proposal.         ' 

Background 

Form  U-^,  the  Uniform  AppJication  for 
Securities  Industry  Registration.^  is  the 
personnetform  which  the  Commission 
requires  to  be  filed  by  a  registered 
broker  or  dealer  who  is  not  a  member  of 
d  registered  national  securities 
association,  on  behalf  of  associated 
persons  of  such  broker  or  dealer.  The 
present  Form  U-4  is  also  accepted  as  a 


uniform  application  form  for  associated 
persons  by  46  states,  all  national 
securities  exchanges  and  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD").' 

The  form  was  developed  by  an  ad  hoc 
committee  of  the  North  American 
Securities  Administrators  Association 
("NASAA."  the  organization  of  state 
securities  administrators)  which 
included  representatives  from  the 
Commission,  the  NASD,  the  New  York 
Stock  Exchange.  Inc..  ("NYSE"),  and 
other  self-regulatory  organizations.  It 
was  adopted  in  its  present  format  in 
1973.^ 

The  form  was  adopted  prior  to  the 
enactment  of  the  Securities  Acts 
Amendments  of  1975  (the  "1975 
Amendments")  and  therefore  did  not 
reflect  fully  and  accurately  the 
provisions  of  Section  3(a)(39)  (D)  and 
(E)  ^  and  Section  15(b)(4)(A) « of  the 
amended  Securities  Exchange  Act  of 
1934  (the  "Act").  Section  3(a)(39)  of  the 
Act  designates  five  categories  wherein  a 
person  is  subject  to  a  statutory 
disqualification  with  respect  to 
membership  or  participation  in,  or 
association  with  a  member  of,  a  self- 
regulatory  organization.'  Section 
15(b)(4)  of  the  Act  indicates  the  type  of 
conduct  for  which  the  Commission  may 
impose  limitations  upon  a  broker  or 
dealer  and  persons  associated  with  a 
broker  or  dealer.* 

Therefore,  the  NASAA  ad  hoc 
committee  reconvened  to  consider  the 
necessary  revisions  of  the  form.  In 
addition  to  reflecting  the  1975 
Amendments  it  was  apparent  that 
certain  other  revisions  of  Form  U-4, 
both  in  format  and  substance,  were 
appropriate.  For  example,  the  committee 
decided  to  solicit  additional  data  from 
the  applicant  so  that  the  form  could  be 
used  as  a  basis  for  completing  Item  10(a) 
of  Form  BD  relating  to  statutory       / 


'  45  FR  -17853  (July  17. 1980);  20  SEC  Uockcl  I'i40. 

M7  CFR  249.502.  Formerly,  the  Uniform 
.Applicdtion  fur  Securities  and  Cominodilii's 
Industry  Rp^istriilion.  Because'  Iho  commodilit'S 
industry  duos  not  use  Furm  U— 1.  referpmo  lu  tli.il 
industry  his  been  omilt.'d  from  the  name  nf  the 
form. 


'In  res^ird  to  reprtsentulivns  associated  ^yith 
brokers  or  de.ilers.  the  term  "Hppli.;.r'i')ri_';^ 
sonie'.\.hiit  inappropri.ite  since,  unless  a 
disqiMlifying  condition  exists  ur  the  requisite 
exaniir.jtion  requirements  is  not  met.  atceptanoi;  of 
the  'arm  for  filing  automatically  qualifies  the 
ini'ividunl. 

'Securities  Exchange  Ar.l  Releiisn  No.  11424  (.M.iy 
10.  19751.  7  SFC  Docket  2. 

•■15U.S.C.  78c(1976). 

••15  1I.S.C.  7Hofl976|. 

'The  .substance  of  Section  3(a)(39)  (D)  and  (E]  of 
the  Act  is  reflected  in  questions  2813  and  29B  of  the 
revised  Form  V-4. 

"The  substance  of  Section  15(b)14)(A)  of  the  ,\ct 
is  K^flected  in  questions  28.'\  of  the  revised  Form  IJ- 
4. 


disqualifications.'  Furthermore,  certain 
revisions  to  the  form  were  necessary  so     * 
that  it  would  continue  to  be  accepted  as 
a  uniform  form  by  the  states  and  the 
self-regulatory  organizations.'" 

The  NASAA  ad  hoc  committee 
completed  its  work  on  Form  U-4  in 
February  1980  and  submitted  the  revised 
form  to  the  NASAA  Uniformity 
Committee  in  April  1980.  Subsequently, 
the  Uniformity  Committee  requested 
comments  from  the  NASAA 
membership  concerning  the  revised 
form. 

In  addition  to  the  comments  of  the 
NASAA  membership,  the  NASAA 
Uniformity  Committee  sought  public  ^ 

reaction  to  the  revised  form  prior  to 
adoption  by  the  Board  of  Directors. 
Accordingly,  the  Commission  published 
for  comment  the  proposed  revisions  of 
Form  U-4  in  Securities  Exchange  Act 
Release  No.  16977  (July  10, 1980). 

The  NASAA  ad  hoc  committee  met  in 
September  1980  to  consider  the 
comments  received  by  NASAA  and  the 
Commission  concerning  the  revised 
form.  The  majority  of  the  comments 
supported  the  revised  form.  However, 
the  committee  decided  to  make  the 
following  changes  to  the  previously 
proposed  form:  1)  the  name  of  the  form 
has  been  changed  (see  footnote  2);  2)  the 
certification  clauses  on  page  4  have 
been  rewritten  for  improved  clarity;  and 
3)  the  form  has  been  adapted  for 
computer  use.  Subsequently,  the 
NASAA  Board  of  Directors  adopted  tho 
form  as  amended  and  recommended  by 
the  advisory  committee.  The 
Commission  has  also  reviewed  the 
public  comments  and  concurs  with  the 
actions  of  the  ad  hoc  committee.  As  a 
result,  the  Commission  adopts  the 
revised  Form  U-4. 

II.  The  Revised  Form  U-4 

The  overall  structure  of  the  revised 
form  is  similar  to  the  old  form.  The  first 
part  of  the  form  is  to  be  completed  by 
both  the  applicant  and  the  broker  or 
dealer  with  which  the  applicant  will  he 
associated.  It  contains  general 


■' An  affirmative  answer  to  those  i,\iesttons  on 
Form  V-A  relatini;  to  st.ilulory  disquahficationh  v\;ll 
alert  a  broker  or  dealer  that  Item  lOia)  of  Form  HO 
must  be  .imended  to  rePiect  this  information. 

'"Durifig  its  .^piil  19rtO  meeting,  the  N.-\S.\.^ 
membership  appro\L!d  the  implementation  of  a 
Central  Registration  Depository  (•CRD"),  to  bi' 
activated  on  lanuary  1,  1981.  The  initial  focus  of  the 
CRD  is  a  consolidated  nationwide  system  foi 
registering  securities  agents.  Therefore.  Form  ll-l  is 
essential  to  the  orderly  developmi^-nt  of  the  CiRD 
pro^;r.Tm. 
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Division.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Amendment  to  the  Regulations 


suspended — will  be  liable  for  the 
possible  assessment  of  special  durnping 
duties.  Further,  a  deposit  of  estimated 
antidumping  duties  must  be  placed  on 
all  such  entries  made  on  and  after 
publication  of  this  order  in  the  Federal 


as  estimated  normal  customs  duties  on 
the  merchandise  are  deposited,  a  6.7 
percent  ad  valorem  deposit  of  estimated 
antidumping  duties,  pending  liquidation 
of  entries  of  the  subject  merchandise,  or 
withdrawals  from  warehouse,  for 
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information  regarding  the  self-regulalory 
organizations  and  jurisdictions  with 
which  the  associated  person  is  to  be 
registered  and  the  identity  of  the 
prospective  employer.  It  also  indicates 
the  capacity  in  which  the  applicant  will 
he  employed  and  whether  oi  not  he  or 
she  has  passed  an  examination  for 
registration  or  been  granted  a  waiver  ur 
qualified  for  an  exemption. 

The  second  part  of  the  foitii.  ttf  be 
completed  by  the  applicant.  cijn!ain.s 
information  concerning  the  person'.s 
psiTsunal  and  educational  background 
and  business  associations:  a  series  of 
questions  concerning  any  disciplinary 
proceedings  or  court  actions  broiiqtii 
against  such  person:  .jnd  infijrniation 
about  criminal  convictions.  The  form 
also  requires  various  certifications  by 
t)oth  the  broker  or  dealer  and  the 
applicant. 

Several  changes  in  form, it  i)d\c  been 
made  in  order  to  improve  clarity  :ind 
eliminate  duplicative  informalion.  An 
noted  above,  new  questions  have  been 
added  in  order  to  include  information 
required  by  the  1975  Amendmints  and 
Item  10(a)  of  Form  BD.  The  revised  Form 
U^  continues  to  request  the  information 
required  by  Rule  17a-3(a)(12)  and 
therefore  may  be  used  by  a  broker  or 
dealer  to  satisfy  the  record  retention 
requirements  imposed  by  thai  rule." 

Accordingly,  the  Commission  it. 
amending  Title  17,  Chapter  U.  of  the 
Code  ofTederal  Regulations  by  revising 
§  249.502. 

PART  249— FORMS,  SECURITiES 
EXCHANGE  ACT  OF  1934 

§  249.502    Form  U-4,  personnel  form,  to  be 
filed  by  registered  brokers  or  dealers  not 
members  of  a  registered  national  securities 
association,  for  associated  persons  of  sucti 
brokers  or  dealers. 

Copies  of  the  revised  form  h,r.c  been 
filed  with  the  Office  of  the  F.'d..r.il 
Register  as  part  of  the  original 
document.  Copies  may  be  oblainc'u  from 
the  Office  of  Publications.  500  .Noilh 
Capitol  Street  NW.,  VVashaigtun.  D.C. 
20.549. 

Fiy  the  Conimi.s.sion 

George  .\.  Fitzsimmons. 

Si(i^ljpr\: 

\\H  Oei;   aO-4(KI8~  riled  U-J.l-W.'.  a:4r.   im| 
BILLING  CODE  8010-01-M 


•r  CFR  §240.ira-:)|al  ii::i   K..ie  ra- .HaMU! 
requires  an  associated  person  to  complete  a 
Hueslionnairc  or  application  toi  empioynun!  tu  be 
appro\ed  by  the  member,  broker  or  dealer  The 
information  required  by  Ri.le  l~.i-3(al  |12|  is 
covered  in  the  background  section  a;id  several  of 
the  questions  of  Form  U-l.  St-f-  i:)i.  ((ueslions  27F 
ii.-.d  ^RC.  of  the  revised  form 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  162 

IT.D.  81-11 

Recordkeeping,  Inspection,  Search, 
and  Seizure;  Waiver  of  Bond 
Requirement  for  Property  Seized  in 
Violation  of  Customs  Laws  Because  of 
Inability  To  Post  Bond 

agency:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  allow  the 
district  director  of  Customs,  upon 
satisfactory  proof  of  a  person's  financial 
inability  to  post  bond,  to  waive  the 
requirement  for  a  bond  if  that  person's 
property,  valued  not  in  excess  of 
Si 0.000.  was  seized  in  violation  of  the 
Customs  laws.  The  bond  requirement 
has  been  held  unconstitutional  because 
i!  may  deprive  the  person  whose 
property  has  been  seized  of  an 
opportunity  for  a  judicial  hearing  to 
determine  liability  solely  because  of 
inability  to  post  a  bond. 
EFFECTIVE  DATE:  December  24.  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Priddy,  Entry.  Procedures  and 
Penalties  Division.  U.S.  Custom.s 
Service.  1301  Consotution  Avenue,  NW  . 
Washington.  D.C.  2Q229  (202-56&-57401 
SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  G08.  T:iriff  Act  of  1930. 
as  amended  (19  U.S.C.  1608).  a  poison 
may  file  a  claim  for  property  valued  not 
in  excess  of  SIO.OOO.  which  was  seized 
in  violation  of  the  Customs  laws.  The 
claim  must  be  filed  with  the  district 
director  of  Customs  within  20  days  of 
the  publication  of  the  notice  of  seizure 
Upon  filing  the  claim  and  posting  a  bond 
in  the  penal  sum.  of  S250.  the  claim  is 
transmitted  by  the  district  director  to  the 
U.S.  attorney  who  commences 
condemnation  proc.eedings  which 
determine  liabilitv.  Section  l«2.47lb). 
Customs  Regulations  (19  CFR  162.47|b!j.' 
implements  the  bond  r,-quirement  of 
section  603. 

The  U.S.  Court  oi  Appeals  in  W:re:i  v. 
iE";c'e.  542  F.  2d  757.  (9th  Cir.  1976).  held 
the  application  of  the  bond  requirem.ent 
•     in  section  608  to  be  unconstitutional 
with  respect  to  indigent  persons  on  due 
process  and  equal  protection  grounds. 
The  Court  concluded  that  the  Fifth 
.Amendment  prohibits  the  Government 
from  depriving  an  individual  whose 
property  has  been  seized  of  an 
opportunity  for  a  hearing  solely  because 
of  inability  to  post  a  bond.  The  Court 


furlher  held  that  the  ir.teiest  of  the 
Government  in  enforcement  does  not 
outweigh  the  possibility  of  wrongful 
forfeiture  due  to  lack  of  opportunity  for 
a  hearing.  The  existence  of  voluntary 
remission  or  mitigation  procedures  on 
the  part  of  Customs  does  not  affect  the 
decision.  , 

Currently.  §  162.47  does  not  conform 
with  the  Court  decision  or  with  actual 
practice  which  is  to  waive  the  bond 
upon  satisfactory  proof  of  financial 
inability  to  post  the  bond.  This 
document  amends  §  lti2.47  to  allow  the 
distrct  director  to  v.aive  the  bond 
requirement  upon  satisfactory  proof  by 
the  person  claiming  an  interest  in  the 
seized  property  of  financial  inability  to 
post  the  bond.  _ 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Inasmuch  as  this  am.endment  grants 
rights  not  presently  provided  and  places 
no  affirmative  duty  on  the  public,  notice 
and  public  procedure  are  found  to  be 
unnecessar>  pursuant  to  5  U.S.C. 
553(b)lB),  and.  pursuant  to  5  U.S.C. 
533(dj,  a  delayed  effective  date  is  not 
required. 

Inapplicability  of  E.G.  12044 

The  document  is  not  subject  to  the 
Treasury  Department  directive 
published  in  the  Federal  Register  on 
November  8.  1978  (43  FR  52120), 
implementing  Executivy'Order  12044, 
"Improving  Government  Regulations." 
because  the  subject  matter  was  in 
process  before  May  22.  1978.  the 
effective  date  of  the  directive. 

Regulation  Determined  to  be 
Nonsignificant 

In  the  directive  implementing 
Executive  Order  12044.  the  Treasury 
Department  stated  that  it  considers  each 
regulation  or  amendment  to  an  existing 
regulation  published  in  the  Federal 
Register  and  codfied  in  the  Code  of 
Federal  Regulations  to  be  "significant." 
However,  regulations  which  are 
nonsubstantive,  essentially  procedural.    __ 
do  not  materially  change  existing  or      ^ 
establish  new  policy,  and  do  not  impose 
substantial  additional  requirem.ents  or 
costs  on,  or  substantially  alter  the  legal 
rights  or  obligations  of,  those  affected, 
may.  with  Secretarial  approval,  be 
determined  not  to  be  significant. 
Accordingly,  it  has  been  determined  that 
this  document  does  not  meet  the 
Treasury  Department  criteria  in  the 
directive  for  "significant"  regulations. 

Drafting  Information 

The  principal  authors  of  this 
document  were  Shannon  McCarthy  and 
)ohn  Elkins,  Regulations  and  Research 
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Dated;  December  18, 1980. 
Rowland  E.  Cross, 

Chairman,  Joint  Board  for  the  EnroHinent  of 
Actuaries. 

|I'R  Doc,  BO-40150  Filed  12-23-80:  «:4,'i  ani| 
BILLING  CODE  4810-25-M 


Abuse  by  DoD  Personnel,"  August  25, 
1980. 

§  62a.2    Applicability. 

The  provisions  of  this  Part  apply  to 
the  Office  of  the  Secretary  of  Defense, 


their  particular  Military  Service.  This 
education  shall  be  completed  before  the 
recruit  reports  to  the  first  permanent 
duty  station. 

(B)  Officer  and  Warrant  Officer 
Candidates.  Education' for  cadets. 
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Division,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Amendment  to  the  Regulations 

§  162.47    [Amended] 

Section  162.47,  Customs  Regulations 
(19  CFR  162.47),  is  amended  by: 

(1)  Substituting  the  words  "Except  as 
provided  in  paragraph  (e)  of  this  section, 
the"  for  "The"  in  the  first  sentence  of 
paragraph  (b), 

(2)  Adding  the  words  ",  if  required." 
after  "bond"  in  paragraphs  (c)  and  (d), 
and 

(3)  Adding  a  new  paragraph  (e)  to 
read  as  follows: 

§  162.47    Claim  for  property  subject  to 
summary  forfeiture. 

•        •        *        »        • 

(e)  Waiver  of  bond.  Upon  satisfactory 
proof  of  financial  inability  to  post  the 
bond,  the  district  director  shall  waive 
the  bond  requirement  for  any  person 
who  claims  an  interest  in  the  seized 
properly. 

(R.S.  251,  as  amended,  sees.  608,  624,  46  St.Tt. 

755.  as  amended,  759  (19  U.S.C.  66. 1608. 

1624)) 

William  T.  Archey, 

Acting  Commissioner  of  Customs. 

Approved:  December  15, 1980. 
Richard  ].  Davis, 
.Assistant  Secretary  of  the  Treasury. 

|FR  Due.  80-40.125  Fili'd  12-2S-8();  8:45  ,ini| 
BILUNG  CODE  4810-22-M 


DEPARTMEM  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  353 

Antidumping  Duty  Order;  Electric 
Motors  From  Japan 

AGENCY:  International  Trade 

Administration,  U.S.  Commerce 

Department. 

action:  Final  rule:  Antidumping  duty 

order. 

SUMMARY:  After  conducting  separate 
investigations  under  the  Antidumping 
.'\ct  of  1921,  as  amended,  and  the  Tariff 
Act  of  1930,  as  amended,  the  U.S. 
Department  of  Commerce  and  the  U.S. 
International  Trade  Commission  have 
determined  that  certain  electric  motors 
imported  from  Japan  are  being  sold  at 
less  than  fair  value  and  that  these  sales 
UTS  materially  injuring  a  U.S.  industry. 
All  unappraised  entries  of  this 
merchandise  made  on  and  after  June  20, 
1980 — the  date  from  which  final 
iissessment  of  duty  has  been 


suspended — will  be  liable  for  the 
possible  assessment  of  special  durnping 
duties.  Further,  a  deposit  of  estimated 
antidumping  duties  must  be  placed  on 
all  such  entries  mads  on  and  after 
publication  of  this  order  in  the  Federal 
Register. 

EFFECTIVE  DATE:  December  24, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  G.  Busen,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce,  Washington, 
DC.  20230  (202-377-1777). 
SUPPLEMENTARY  INFORMATION:  On  June 
20, 1980,  the  Department  of  Commerce 
(the  Department)  published  its 
preliminary  determination,  stating  that  it 
had  reason  to  believe  or  suspect  that 
certain  industrial  electric  motors 
imported  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (45  FR  41687).  This 
determination  did  not  cover  submersible 
well  pump  motors,  which  were  excluded 
from  the  investigation.  On  November  6, 
1980,  after  a  60-day  extension  of  its 
deadline  for  making  a  final 
determination  on  this  case,  the 
Department  announced  that  it  had  found 
that  certain  large  motors  were  being 
sold  at  less  than  fair  value  and  that  it 
was  suspending  its  investigation  for 
small  motors  [45  FR  73723). 

In  accordance  with  section  735(b)  of 
the  Tariff  Act  of  1930.  as  amended  (93 
Stat.  170, 19  U.S.C.  1673d(b]),  the  U.S. 
International  Trade  Commission 
determinad  that  an  industry  in  the 
United  Stales  is  being  materially  injured 
by  reason  of  imports  of  the  motors 
subject  to  the  Department's  final 
determination.  On  December  12, 1980,  it 
notified  the  Department  of  this  decision. 

In  accordance  with  section  736  of  the 
Act  (93  Stat.  172, 19  U.S.C.  1673e),  I 
(^irect  US.  Customs  officers  to  assess  an 
antidumping  duty  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
meichanciise  exceeds  the  U.S.  price  for 
all  entries  of  certain  large  motors 
imported  from  Japan,  as  herein  defined, 
subject  to  the  "Withholding  of 
Appraisement"  notice  published  in  the 
Federal  Register  on  June  20, 1980  (45  FR 
41687)  and  all  future  entries  of  said 
merchandise  until  further  notice. 

For  the  purpose  of  this  notice,  the  term 
"certain  large  electric  motors"  means 
electric  motors  of  not  less  than  150  hp 
but  not  greater  than  500  hp,  not 
including  submersible  well  pump 
motors,  provided  for  in  item  numbers 
682.4545,  682.4600,  682.5010,  and  682.5030 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  On  or  after  the  date 
of  publication  of  this  notice.  Customs 
officers  shall  require,  at  the  same  time 


as  estimated  normal  customs  duties  on 
the  merchandise  are  deposited,  a  6.7 
percent  ad  valorem  deposit  of  estimated 
antidumping  duties,  pending  liquidation 
of  entries  of  the  subject  merchandise,  or 
withdrawals  from  warehouse,  for 
consumption. 

I  hereby  make  public  this 
determination,  which  constitutes  an 
antidumping  duty  order  with  respect  to 
large  electric  motors  from  Japan. 

Accordingly,  Annex  I,  Part  353  of  the 
Commerce  Regulations  (45  FR  8208)  is 
being  amended  by  adding  the  following 
to  the  list  of  antidumping  duty  orders 
currently  in  effect:  J'^ 


Merchandise 


Country 


Decision 


Electric  Motors Japan (45  FR         ) 


(Sec.  736  of  the  Act  (93  Stat.  172, 19  U.S.C. 

16738),  and  §  353.48  of  the  Department  of 

Commerce  Regulations  (19  CFR  353.48,  45  FR 

8204). 

John  D.  Greenwald, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  19, 1980. 

[FR  Dnc  HO-402R8  Filed  12-2:j-80:  ftih  .tm] 
BILLING  CODE  3510-25-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

20  CFR  Part  903 

Access  to  Records;  Correction 

AGENCY:  Joint  Board  for  the  Enrollment 

of  Actuaries. 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  corrects  the 
numbering  of  the  subdivisions  of  a 
paragraph  in  the  final  regulations  issumt 
by  the  Joint  Board  for  the  Enrollment  of 
Actuaries  relating  to  records  pertaining 
to  individuals  which  were  published  on 
January  8, 1976  (41  FR  1493, 1496).  The 
subdivisions  were  designated  in  Roman 
numerals.  They  should  have  been 
designated  by  Arabic  numerals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Leslie  S.  Shapiro,  Executive 
Director.  Joint  Board  for  the  Enrollment 
of  Actuaries  (202)  376-0767. 

Accordingly,  the  subdivisions 
numbered  (i)  through  (v)  of  20  CFR 
903.5(f)  are  corrected  to  read  (1)  through 
(5). 
(5  U.S.C.  552a) 
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intervention  and  referral  techniques, 
and  methods  fol-  monitoring  the  progress 
of  identified  abusers  in  the  unit. 

(B)  Middle  Grade  Officers  (0-4  andO- 
5)  and  Senior  Noncommissioned 

nffiropQ  fR-fi  nri  F-Q)   F.Hiirafinn  shall 


(ii)  Supervisors.  Orientation  sh^ll  be 
conducted  within  the  first  6  months  after 
designation  of  supervisory 
responsibilities.  Orientation  shall 
emphasize  the  role  of  the  supervisor  in 

♦  Vio  Qlr^r\V,nl  anri  Hnio  flhiiQP  nrpvpniinn 


32  CFR  Part  354 

[DoD  Directive  5105.21;  Amendment  No.  2] 

Defense  Intelligence  Agency; 
Incorporating  Organizational  Changes 
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Dated;  December  18, 1980. 
Rowland  E.  Cross, 

Chairman,  Joint  Board  for  the  Enrollment  of 
Actuaries. 

|I'R  Doc.  80-40150  Filed  12-21-80:  »:45  am| 
BILLING  CODE  4810-25-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  62a 

(DoO  Instruction  1010.5] ' 

Education  and  Training  in  Alcohol  and 
Drug  Abuse  Prevention 

AGENCY:  Office  of  the  Secretary  of 

Defense. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
Department  of  Defense  education  and" 
training  policy  for  the  prevention  of 
alcohol  and  drug  abuse  by  military  and 
civilian  personnel  in  compliance  with 
the  provisions  of  Part  62  of  this  title, 
"Alcohol  and  Drug  Abuse  by  DoD 
Persormel,"  that  became  effective 
August  25, 1980.  The  Department  of 
Defense  shall  conduct  a  program  to 
educate  and  train  all  military  and 
civilian  personnel  aimed  toward 
preventing  alcohol  and  drug  abuse  and 
take  other  effective  measures  to  combat 
problems  caused  by  alcohol  and  drug 
abuse. 

EFFECTIVE  DATE:  December  5. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  J.  Mazzuchi,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
Office  of  Drug  and  Alcohol  Abuse 
Prevention,  The  Pentagon,  Telephone 
202-695-6800. 

Accordingly,  32  CFR  Chapter  I,  is 
amended  by  adding  Part  62a,  reading  as 
follows: 

PART  62a— EDUCATION  AND 
TRAINING  IN  ALCOHOL  AND  DRUG 
ABUSE  PREVENTION 


Si-c. 

C2a.l 

Purpose. 

G2a.2 

Applicability. 

h2a.3 

Definitions. 

62U.4 

Policy. 

(i2a.5 

Responsibilities 

.'\uthority:  10  U.S.C.  133. 

S  62a.1     Purpose. 

This  Instruction  states  the  DoD 
education  and  training  policy  in 
execution  of  Part  62,  "Alcohol  and  Drug 


Copies  may  be  obtained,  if  nt'etlcU,  fi  oni  tlie  US 
WiirtI  Publications  and  Forms  CcnliT,  .'iHUl  Tabor 
Avenue.  Philadelphia.  P.\.  I!n20.  .Mtenlion:  Code 
.101 


Abuse  by  DoD  Personnel,"  August  25. 
1980. 

§  623.2    Applicability. 

The  provisions  of  this  Part  apply  to 
the  Office  of  the  Secretary  of  Defense, 
the  Military  Departments,  the 
Organization  of  the  Joint  Chiefs  of  Staff, 
the  Unified  and  Specified  Commands, 
and  the  Defense  Agencies,  The  term 
"Military  Service"  refers  to  the  Army. 
Navy,  Air  Force,  and  Marine  Corps. 

§  62a.3    Definitions. 

(a)  Training.  Those  teaching  and 
learning  functions  that  develop  or 
improve  the  competence  of  health  care 
professionals  and  paraprofessionals  and 
those  DoD  personnel  responsible  for 
supervision  or  execution  of  alcohol  and 
drug  abuse  prevention  programs. 

(b)  Education.  Those  teaching  and  \ 
learning  functions  that  indoctrinate, 
orient,  or  inform  personnel  about  the 
DoD  alcohol  and  drug  abuse  prevention 
programs  and  resources. 

(c)  DoD  Civilian  Employee.  A 
permanent  employee  of  the  Department 
of  Defense  who  is  a  U.S.  citizen  and  who 
is  paid  from  appropriated  or 
nonappropriated  funds.  * 

§  62a.4    Policy. 

(a)  The  Department  of  Defense  shall 
educate  and/or  train  all  military 
commanders,  military  and  civilian 
supervisors,  and  program  personnel 
concerning  DoD  alcohol  and  drug  abuse 
prevention  policy  and  effective 
measures  to  alleviate  problems 
associated  with  alcohol  and  drug  abuse. 
Other  military  and  civilian  members 
shall  also  be  provided  appropriate 
alcohol  and  drug  abuse  education.  To 
the  extent  feasible,  education  shall  be 
offered  to  family  members  on  a 
voluntary  basis. 

(b)  Specific  education  or  training  shall 
be  developed  for  each  of  the  following 
groups  and  shall  include  references  to 
both  the  military  and  civilian  aspects  of 
•thg  program. 

(1)  Military  Personnel,  (i)  At  Initial 
Entry.  (A)  Enlisted  Personnel.  The 
emphasis  of  initial  entry  alcohol  and 
drug  abuse  education  shall  be  on 
prevention.  Desired  behavior,  credible 
rule  models,  and  healthy  alternatives 
shall  be  presented  as  well  as  the 
disciplinary,  career,  and  health 
consequences  of  abuse.  Recruits  shall 
also  be  made  aware  of  counseling  and 
treatment  resources  and  procedures  and 
their  responsibilities,  not  only  to 
themselves  but  to  their  peers.  Alcohol 
and  drug  abuse  instruction  shall  be 
compatible  with  the  indoctrination  of 
recruits  in  the  standards  of  discipline, 
performance,  and  behavior  required  by 


their  particular  Military  Service.  This 
education  shall  be  completed  before  the 
recruit  reports  to  the  first  permanent 
duty  station. 

(B)  Officer  and  Warrant  Officer 
Candidates.  Education' for  cadets, 
midshipmen,  and  other  officer  and 
warrant  officer  candidates  shall,  in 
addition  to  §  62a.4(6)(l)(i)(A).  emphasize 
the  duties  and  responsibilities  of  junior 
leaders  in  the  alcohol  and  drug  abuse 
prevention  effort,  to  include  their 
responsiblities  in  creating  and 
maintaining  military  discipline  and 
enforcement  of  the  law.  The  causes, 
symptoms  and  prevalence  of  abuse, 
intervention  and  referral  techniques, 
and  post-treatment  responsibilities  of 
junior  leaders  shall  also  be  adckessed. 
Education  shall  be  completed  before 
commissioning  or  within  90  days  after 
entry  on  active  duty. 

(C)  Health  Care  Professionals.  During 
initial  orientation  classes,  training  shall 
be  conducted  in  the  diagnosis, 
counseling,  treatment,  and  referral  of 
alcohol  and  drug  abusers,  as 
appropriate,  and  in  the  DoD  policy 
regarding  abuse. 

(D)  Program  Staff  Training  shall 
normally  be  conducted  and  completed  ^ 
not  more  than  60  days  after  assignment 
for  professionals  and  paraprofessionals 
assigned  to  alcohol  and  drug  abuse 
program  staffs  in  those  areas  relevant  to 
their  specific  duties. 

(ii)  At  Permanent  Change  of  Station 
(PCS).  (A)  Service  Members  (E-J 
through  E-4).  Education  shall  be 
conducted  within  60  days  after  each 
PCS  and  shall  emphasize  the  legal 
consequences  of  abuse  under  both  the 
Uniform  Code  of  Military  Justice  and  the 
local  laws,  and  the  alternatives  to  abuse 
available  at  the  local  installation  and 
neighboring  community. 

(B)  Leaders  (E-5  through  E-9  and 
Officers).  Education  shall  be  conducted 
within  60  days  after  each  PCS  and  shall 
emphasize  the  command-unique 
elements  of  the  alcohol  and  drug  abuse 
prog.'-am.  the  scope  of  the  local  alcohol 
and  drug  abuse  problem,  local  military 
and  civilian  resources,  opportunities  for 
continuing  education  and  training,  and 
their  responsibilities  for  the 
maintenance  of  military  discipline  and 
the  enforcement  of  the  Uniform  Code  of 
Military  Justice. 

(iii)  During  Professional  or  Military 
Education.  (A)  Junior  Officers  (0-1 
through  0-3)  and  Noncommissioned 
Officers  (E-5  through  E-7).  Education 
shall  emphasize  the  responsibilities  of 
junior  leaders  in  the  alcohol  and  drug 
abuse  prevention  program,  with 
particular  emphasis  on  deterrence  and 
detection  methods,  enforcement, 
counseling,  motivation  skills. 
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Program,"  August  5, 1954;  and  32  CFR 
156: 

***** 

(g)  Clear  DIA  civilian  personnel  and 
such  other  individuals  as  may  be 


(Title  10,  U.S.C.  Section  2202) 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

nor^omKor  1Q    1  QATl 


ADDRESSES:  Written  comments  should 
be  directed  to:  Manus  J.  Fish,  Regional 
Director,  National  Capital  Region, 
National  Park  Service,  1100  Ohio  Drive, 
SW.  Washington,  D.C.  20242. 
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intervention  and  referral  techniques, 
and  methods  fol-  monitoring  the  progress 
of  identified  abusers  in  the  unit. 

(B)  Middle  Grade  Officers  (0-4  and  0- 
5)  and  Senior  Noncommissioned 
Officers  (E-8  ad  E-9J.  Education  shall 
emphasize  the  role  and  responsibilities 
of  seniorleaders  in  the  function  of  their 
installation  or  major  command's  alcohol 
and  drug  abuse  prevention  program. 
Areas  of  particular  focus  shall  be  the 
influence  of  the  senior  leader's  attitude 
about  alcohol  and  drug  abuse  on 
subordinates,  the  reasons  for  and 
benefits  derived  from  the  DoD  alcohol 
and  drug  abuse  program,  and  the 
problem  of  stigma  and  strategies  for 
diminishing  it. 

(C)  Senior  Grade  Officers  (0-6  and 
above.)  Education  shall  emphasize  the 
need  for  vigorous  command  support  for 
the  alcohol  and  drug  abuse  program,  the 
law  enforcement,  prevention,  and 
performance  aspects  of  the  problem,  the 
federal  response,  and  the  intervention 
techniques  for  senior  and  executive- 
level  personnel. 

(D)  Health  Care  Personnel. 
Continuing  education  and  training  shall 
be  provided  for  health  care 
professionals  in  those  areas  of  alcohol 
and  drug  abuse  relevant  to  their  duties. 
Areas  of  particular  focus  shall  be 
intervention,  diagnosis,  coun.seling. 
treatment,  and  referral. 

(E)  Program  Staff  Continuing 
education  and  training  shall  be  made 
available  for  the  program  staff, 
especially  for  those  involved  in  the 
rehabilitation  process.  Areas  of 
particular  focus  shall  be  intervention, 
counseling,  and  educational  techniques. 

(iv)  After  an  Alcohol  or  Drug-Related 
Incident.  Motivational  education  shall 
be  provided  for  identified  abusers  who 
are  not  physically  or  psychologicaHy 
dependent.  Normally,  education  shall  be 
conducted  after  duty  hours  and  shall 
focus  on  the  influence  of  the  peer  group 
on  behavior,  the  identification  and 
clarification  of  the  attendee's  iittitndes 
and  values,  the  impact  and 
consequc'P.ces  of  continued  abuse,  and 
the  application  of  decisionmaking  skills 
to  resolution  of  the  attendee's  alrohol 
and/or  drug  abuse  problem. 

(2)  DoD  Civilian  Employees,  (i) 
Nonsupcrvisors.  Orientation  shall  be 
conducted  on  DoD  policy  and  Mililarj 
Service  or  DoD  Component  programs 
regarding  alcohol  and  drug  abuse  within 
the  first  6  months  of  initi.ol  employment 
by  the  Department  of  Defense. 
Orientation  shall  emphasize  the  legal, 
career,  and  health  consequences  of 
abuse  and  the  counseling,  treatment. 
and  rehabilitation  opportunities 
available.  . 


(ii)  Supervisors.  Orientation  sh^ll  be 
conducted  within  the  first  6  months  after 
designation  of  supervisory 
responsibilities.  Orientation  shall 
emphasize  the  role  of  the  supervisor  in 
the  alcohol  and  drug  abuse  prevention 
program,  the  symptoms  of  abuse, 
especially  as  they  relate  to  job 
performance,  intervention  and  referral 
techniques,  and  the  post-treatment 
responsibilities  of  the  supervisor. 
Continuing  education  shall  also  be  made 
available  on  a  regular  basis  by  local 
commands,  with  the  focus  on  the 
command-unique  elements  of  the 
program  and  local  prevention  and 
treatment  resources. 

(iii)  Program  Staff  Training  shall  be 
conducted  for  professionals  and 
paraprofessionals  assigned  to  alcohol 
and  drug  abuse  program  staffs  in  those 
areas  relevant  to  their  specific  duties. 
Training  shall  be  completed  not  more 
than  60  days  after  assignment. 
Continuing  education  and  training  shall 
also  be  made  available  for  the  program 
staff,  especially  for  those  involved  in  the 
rehabilitation  process.  Areas  of 
particular  focus  shall  be  intervention, 
counseling,  and  educational  techniques. 

(.3)  Family  Members,  Military  and 
Civilian,  (i)  DoD  Dependents  School 
Students.  Education  shall  be  conducted 
annually  as  part  of  the  overall  health 
curriculum  for  those  in  grades  1  through 
12. 

(ii)  Family  Members  (Outside  the 
United  SlatosJ.  Education  shall  be 
provided  on  a  voluntary  basis  and  shall 
emphasize  the  local  alcohol  and  drug 
abuse  situation,  local  alcohol  and  drug 
abuse  laws,  counseling,  treatment,  and 
rehabilitation  opportunities  and 
procedures,  and  alternatives  to  abuse 
available  at  the  local  installation  and 
neighboring  community. 

(iii)  Family  Mcivbc's  in  U.S. 
Locations.  Education  shall  be  offered  on 
a  voluntary  basis  to  the  extent  feasible. 

§  62a.5    Responsibilities. 

The  Secretariat  of  the  Mil! lory 
Departments  and  other  Heads  of  DoD 
Cow.ponents  shall  implement  the  policy 
in  this  Part. 

December  17. 1'JUO. 
M.  S.  Healy, 

OSD  Federal  Rc\;istor  Liaison  Office. 
Waxkiuii'on  Hcadquarlas  Services. 
Department  of  Defense. 

Il-R  Dor.  :iii--l'liVC'lil.'(I  1J-;3-no  )H.ii,r.i| 
BILLING  CODE  3810- 10-M 


32  CFR  Part  354 

[DoD  Directive  5105.21;  Amendment  No.  21 

Defense  Intelligence  Agency; 
Incorporating  Organizational  Changes 

agency:  Office  of  the  Secretary  of 
Defense. 

ACTION:  Final  rule  amendment. 

SUMMARY:  This  amendment  is  issued  to 
incorporate  organizational  changes  and 
to  expand  §  354.7,  Delegation  of 
Authority,  in  that  it  now  authorizes  the 
Director,  Defense  Intelligence  Agency. 
to  enter  into  and  administer  contracts 
under  estabUshed  DoD  regulations. 

EFFECTIVE  DATE:  December  2, 1980. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  A.  Ehlers,  Organizational  and 
Management  Planning,  Office  of  the 
Deputy  Assistant  Secretary  of  Defense. 
Washington,  D.C.  20301,  The  Pentagon. 
202-695-4281. 

SUPPLEMENTARY  INFORMATION:  In  PR 
Doc.  77-18244  appearing  in  the  Federal 
Register  on  July  1, 1977  (42  FR  33734)  the 
Office  of  the  Secretary  of  Defense 
published  the  charter  of  the  Director, 
Defense  Intelligence  Agency,  effective 
May  19, 1977.  Amendment  No.  1  was 
published  as  FR  Doc.  79-19262, 
appearing  in  the  Federal  Register  on 
June  20, 1979  (44  FR  36032).  This  rule 
further  revises  Part  354. 

Accordingly,  32  CFR,  Chapter  1,  Pari 
354,  is  amended  as  follows: 

PART  354— DEFENSE  INTELLIGENCE 
AGENCY 

1.  Section  354.4  is  amended  as  follows: 
a.  By  revising  subparagraph  (c). 

2.  Section  354.7  is  amended  as  follows: 
a.  By  revising  subparagraphs  (f) 

introductory  text,  (g).  (m),  (p),  and  (q). 
and  adding  subparagraph  (t). 
Section  354.4  now  reads  as  follows: 

§  354.4    Organization  and  Administration. 

•  »         •         *        II 

(c)  Staff  supervision  of  the  DIA  for  the 
Secretary  of  Defense  will  be  exercised 
by  the  Assistant  Secretary  of  Defense 
(Communications,  Command,  Conlrol. 
and  Intelligence)  with  respect  to 
resources,  and  by  the  Deputy  Under 
Secretary  of  Defense  (Policy  Review) 
with  respect  to  policy. 

*  *        -        *        * 

Section  354.7  now  reads  as  follows; 

§  354.7    Delegation  of  Authority. 

***** 

(f)  In  accordance  with  the  provisions 
of  5  U.S.C.  §  7532;  Executive  Order 
10450.  "Government  Personnel  Security 
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and  to  provide  areas  for  use  by  the 
Inaugiu-al  Committee  for  Inaugural 
activities.  The  regulation  sets  aside  the 
entire  White  House  Sidewalk  and 
Lafayette  Parle  except  for  approximately 


adding  a  new  subparagraph 
50.19(d)(l)(vii)  as  follows: 

§  50.19    Demonstrations  and  special 
events. 


FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Harvey  Pippen,  Jr.,  Director,  Grants 
Administration  Division  (PM-216), 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  D.C.  20460. 
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Program,"  August  5, 1954:  and  32  CFR 
156: 

*  •         •         *         * 

(g)  Clear  DIA  civilian  personnel  and 
such  other  individuals  as  may  be 
appropriate  for  access  to  classified 
Defense  material  and  information  in 
accordance  with  the  provisions  of  32 
CFR  156  and  Executive  Order  11652, 
"Classification  and  Declassification  of 
National  Security  Information  and 
Material,"  March  8, 1972. 
*****  - 

(m)  Establish  and  use  imprest  funds 
for  making  small  purchases  of  material 
and  services  other  than  personal  for  DIA 
when  it  is  determined  more 
advantageous  and  consistent  with  the 
best  interests  of  the  Government,  in 
accordance  with  the  provisions  of  DoD 
Directive  5100.71.'  "Delegation  of 
Authority  and  Regulations  Relating  to 
Cash  Held  at  Personal  Risk  Including 
Imprest  Funds,"  March  5, 1973. 
***** 

(p)  Promulgate  the  necessary  security 
regulations  for  the  protection  of  property 
and  places  under  the  jurisdiction  of  the 
Director,  DIA,  pursuant  to  subsection 
IIl.A  and  V.B.  of  DoD  Directive  5200.8,  ^ 
"Security  of  MiUtary  Installations  and 
Resources,"  July  29, 1980. 

(q)  Establish  and  maintain,  for  the 
functions  assigned,  an  appropriate 
publications  system  for  {he 
promulgation  of  regulations 
instructions,  and  reference  documents, 
and  changes  thereto,  pursuant  to  the 
policies  and  procedures  prescribed  in 
DoD  Directive  5025.1,^  "Department  of 
Defense  Directives  System,"  October  16. 
1980. 

•  *        *        •        * 

(t)  Enter  into  and  administer 
contracts,  directly  or  through  another 
DoD  Component  or  other  Federal 
Agency,  as  appropriate,  for  supplies, 
equipment,  and  services  required  to 
accomplish  the  mission  of  the  Defense 
Intelligence  Agency.  Contracting  will  be 
accomplished  in  accordance  with 
.applicable  laws,  DoD  regulations  and 
the  Defense  Acquisition  Regulation.  To 
ihe  extent  that  any  law  or  executive 
order  specifically  limits  the  exercise  of 
such  authority  to  persons  at  the 
Secretarial  level  of  the  Military 
Department,  such  authority  will  be 
exercised  by  the  appropriate  Under 
Secretary  of  Defense. 


'Copies  may  be  obtained,  if  nt'cdod.  from  the  US 
.Naviil  Publications  and  Forms  Center.  5801  Tabor 
Avenue,  Philadelphia,  PA  19120.  Attention:  Code 
rioi. 

■'See  footnote  to  paragraph  [m)  of  this  section. 


(Title  10,  U.S.C.  Section  2202) 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Ser\'ices, 
Department  of  Defense. 
December  19. 1980. 

(FR  Doc  80-40279  Filed  12-23-80:  8:45  am) 
BILLING  CODE  3eiO-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  50 

Demonstrations  and  Special  Events; 
Interim  Rule  With  Request  for 
Comments 

agency:  National  Park  Service.  Interior. 
action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  regulation  with 
request  for  comments  amends  National 
Park  Service  regulations  governing 
demonstrations  and  special  events  in 
Washington,  D.C.  and  its  environs.  This 
interim  regulation  sets  aside  the  entire 
White  House  Sidewalk  (south  1600 
Pennsylvania  Ave.,  N.W.  sidewalk)  and 
Lafayette  Park,  except  for 
approximately  the  northeast  quadrant, 
for  the  exclusive  use  of  the  Inaugural 
Committee  on  January  20, 1981.  This 
amendment  does  not  affect  the 
availability  of  other  park  areas  in  the 
White  House  area.  The  other  park  areas, 
including  approximately  the  northeast 
quadrant  of  Lafayette  Park  and  the 
Ellipse,  are  available  for  demonstration 
activities  in  accord  with  the  provisions 
of  36  CFR  50.19. 

The  need  for  this  interim  rule  arose 
when  the  United  States  District  Court 
for  the  District  of  Columbia  ruled  that 
the  Department  of  the  Interior  must 
promulgate  regulations  specifically 
governing  demonstration  activities  in 
the  White  House  area  on  Inauguration 
Day.  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  affirmed  the  District  Court's 
ruling  on  December  9, 1980. 

tTTis  is  both  an  interim  regulation, 
effective  immediately,  and  a  request  for 
comments.  This  interim  regulation  is 
necessary  in  order  to  comply  with  the 
District  Court's  order  as  affirmed  by  the 
United  States  Court  of  Appeals. 
DATES:  This  interim  regulation  is 
effective  on  December  24, 1980  and  will 
remain  in  effect  until  revoked,  replaced 
or  modified  by  a  final  rulemaking 
publication.  Written  comments, 
suggestions,  or  objections  regarding  this 
interim  regulation  will  be  accepted  until 
January  23. 1981. 


ADDRESSES:  Written  comments  should 
be  directed  to:  Manus  J.  Fish,  Regional 
Director,  National  Capital  Region, 
National  Park  Service.  1100  Ohio  Drive, 
SW.  Washington,  D.C.  20242. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  G.  Robbins,  Assistant  SoHcitor, 
National  Capital  Parks,  Office  of  the 
Solicitor,  Department  of  the  Interior. 
Washington,  D.C.  20240.  Telephone  202- 
343-4338. 

George  Berklacy,  Associate  Regional 
Director,  Public  Affairs,  National 
Capital  Region,  National  Park  Service, 
Department  of  the  Interior,  1100  Ohio 
Drive,  SW,  Washington,  D.C.  20242. 
Telephone  202-426-6690. 
SUPPLEMENTARY  INFORMATION:  The 
following  persons  participated  in  the 
writing  of  this  regulation:  Richard  G. 
Robbins,  Office  of  the  Solicitor,  R.  Craig 
Lawrence,  Assistant  United  States 
Attorney  and  Jim  McDaniel  National 
Capital  Region,  National  Park  Service. 

The  United  States  District  Court  for 
the  District  of  Columbia  in  Saffron  v. 
Wilson,  481  F.  Supp.  257  (D.D.C.  1979) 
ruled  that  the  plaintiff  who  was  arrested 
for  demonstrating  in  the  Inaugural  area 
in  1973  is 

'   *  *  entitled  to  exercise  his  First 
amendment  rights  in  the  White  House 
vicinity  on  Inaugural  Days,  free  from  the 
threat  of  arbitrary  and  capricious 
interference  by  defendants,  and  subject  to 
restriction  only  pursuant  to  narrowly-drawn 
regulations  that  specify  objective  criteria, 
which  regulations  permit  adequate  time  for 
judicial  review  of  any  restriction  imposed 
(except  under  emergency  conditions),  and 
which  regulations  satisfy  the  standards 
enunciated  in  A  Quaker  Action  Group  v. 
Morton.  170  U.S.  App.  D.C  124.  516  F.2d  717 
(D.C.  Cir.  1975)  *  *  * 

Following  an  appeal  by  the  Government 
of  this  ruling,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  affirmed  the  decision  of  the 
District  Court  (Unpubhshed  Opinion, 
No.  79-2236,  December  9, 1980). 

In  addition  to  the  obligation  imposed 
upon  the  Department  of  the  Interior  by 
the  Court,  the  Department  has 
obligations  to  the  Inaugural  Committee 
in  accord  with  the  provisions  of  the 
Inaugural  Ceremonies  Act  of  August  6, 
1956  (70  Stat.  1049)  as  amended  by  the 
Act  of  January  30, 1968  (82  Stat.  4),  D.C. 
Code  §  1-1201  et  seq.  This  Act 
specifically  authorizes  the  Secretary  of 
the  Interior  to  grant  permits  to  the 
Inaugural  Committee  for  the  use  of 
Federal  reservations  or  grounds  in  the 
District  of  Columbia. 

This  regulation  is  intended  to  fulfill 
the  obligations  of  the  Department  of  the 
Interior  to  provide  access  for 
demonstration  conduct  in  the  vicinity  of 
the  White  House  on  Inauguration  Day 
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Concur: 

C.  William  Carter, 

.  \cling  Assistant  AdmiivMivln'-  ''or  I'lcnuu'iif; 
and  Management  (PM-20B) 
Da  led:  December  8. 1980.  *" 


comments  received  in  response  to  the 
proposal  notices  of  November  15, 1979 
(44  FR  65781)  and  September  18, 1980  (45 
FR  62163)  may  be  examined  during 
normal  business  hours  at  the  following 


approval  is  continued  pending  EPA's 
final  action  on  the  submission. 

2.  EPA  will  evaluate  the  State's 
submission  to  determine  if  the  condition 
is  fully  met.  After  review  is  complete,  a 
Federal  Reeister  notice  will  be  published 
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and  to  provide  areas  for  use  by  the 
Inaugural  Committee  for  Inaugural 
activities.  The  regulation  sets  aside  the 
entire  White  House  Sidewalk  and 
Lafayette  Park  except  for  approximately 
the  northeast  quadrant  for  the  exclusive 
use  of  the  Inaugural  Committee  for 
Inaugural  activities.  Access  to  this  area 
will  be  controlled  by  the  Inaugural 
Committee  pursuant  to  a  reserved  ticket 
system.  Approximately  the  northeast 
quadrant  of  Lafayette  Park  and  other 
park  areas  in  the  White  House  area  and 
elsewhere  are  left  available  for 
demonstration  activities.  Permits  for  use 
of  the  areas  will  be  granted  under  the 
National  Park  Service's  regular 
demonstration  permit  system  as  set 
forth  in  36  CFR  50.19.  In  accord  with  that 
system,  permits  will  be  granted  on  a 
first-come-first-served  basis. 

There  are  legitimate  government « 
interests  in  devoting  the  front  of  the 
White  House  to  Inaugural  ceremonies 
on  this  one  special  day  every  four  years 
and  these  interests  cannot  be 
successfully  furthered  if  individuals  are 
entitled  to  be  admitted  for 
demonstration  or  other  purposes 
unrelated  to  the  Inauguration.  Moreover, 
the  regulation  narrowly  restricts  the 
area  necessary  to  further  the  legitimate 
government  interests  while  providing 
ready  access  to  the  immediately 
adjacent  and  other  nearby  areas  for      , 
demonstration  conduct. 

Impact  Analysis:  The  National  Park 
Service  has  determined  that  this 
document  is  not  a  significant  rule 
requiring  preparation  of  a  regulatory 
analysis  under  Executive  Order  12044 
and  Part  l4  of  Title  43  of  the  Code  of 
Federal  Regulations. 

Public  Participation 

It  is  the  policy  of  the  National  Park 
Service,  whenever  practical,  to  affoid 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  these  interim  regulations  to 
the  address  noted  at  the  beginning  of 
this  rulemaking. 

Authority:  Sec.  3  cf  the  Act  of  August  25. 
1916  (39  Stat.  535.  as  amended;  16  U.S.C.  §  3): 
245  DM  I  (44  FR  23384);  Act  of  Aug.  6, 1956  (70 
Stat.  1049)  as  amended  Act  of  Jan.  30. 1968 
(82  Slat.  4);  D.C.  Code  Ann.  §  8-108  (1973); 
and  National  Park  Service  Order  No.  77  (38 
FR  7478).  as  amended. 

Russell  E.  Dickenson, 

Director,  National  Park  Service. 

Approved:  December  18, 1980. 

In  consideration  of  the  foregoing, 
§  50.19  of  Title  36  of  the  Code  of  Federal 
Regulations  is  accordingly  amended  by 


adding  a  new  subparagraph 
50.19(d)(l)(vii)  as  follows: 

§  50.19    Demonstrations  and  special 
events. 

***** 

(d)  •  •  * 

(Ij  *  *  * 

(vii)  Inaugural  Ceremonies.  The  White 
House  Sidewalk  and  Lafayette  Park, 
exclusive  of  the  northeast  quadrant,  for 
the  exclusive  use  of  the  Inaugural 
Committee  on  January  20, 1981. 

(FR  Uoi;.  I»-V<M9  Fllt'l  12-23-80;  8:45  am| 
BILLING  CODE  4310-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
[WH-FRL  1711-4] 

Grants  for  Construction  of  Treatment 
Works;  Clean  Water  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Deviation  to  Rule. 

SUMMARY:  Under  the  authority  of  40  CFR 
30.1000,  the  Environmental  Protection 
Agency  (EPA)  has  issued  a  class 
deviation  from  40  CFR  35.930-5(b)  of 
EPA's  construction  grant  regulations. 
We  are  publishing  the  class  deviation  as 
part  of  this  document. 

Section  35.930-5(b)  states  in  part  that 
to  receive  85  percent  funding  any 
innovative/alternative  work  must  be 
Step  2,  Step  3  or  Step  2  +  3  work. 

ELPA  believes  that  goals  of  the 
construction  grant  program  can  be 
furthered  through  the  consideration  of 
innovative  and  alternative  concepts 
during  the  Step  1  facility  planning  phase. 
This  class  deviation  allows  85  percent 
funding  for  Step  1  facility  planning  when 
mnovative  or  alWsrnative  concepts  are 
incorporated  into  the  facility  plan. 

EPA  regional  offices  will  determine 
which  facility  plan  activities  will  receive 
the  85  percent  funding.  Selected 
activities  must  fully  meet  the  criteria 
contained  in  Part  35  Appendix  E  for 
innovative  and  alternative  technology. 

Activities  which  do  not  fully  meet  the 
criteria  in  Appendix  E  for  innovative 
and  alternative  technology  are  not 
covered  in  this  deviation.  The  EPA 
Regional  Offices  will  review  these 
activities  on  a  case-by-case  basis,  and  if 
they  believe  85  percent  innovative  and 
alternative  funding  is  appropriate,  the 
Regional  Offices  can  request  the 
Director,  Grants  Administration 
DivisioiT  to  approve  a  project  specific 
deviation  from  40  CFT^  35.930-5(b). 

EFFECTIVE  DATE:  December  16, 1980. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harvey  Pippen,  Jr.,  Director,  Grants 
Administration  Division  (PM-216), 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  D.C.  20460, 
(202)  755-0850. 
C.  William  Carter, 

Acting  Assistant  Administrator  for  Planning 
and  Management  (PM-208). 

December  16, 1980. 
Eckardt  C.  Beck, 

Assistant  Administrator  for  Water  and  Waste 
Management  (WH-556). 
December  8, 1980. 

United  States  Enviroiunenlal  Protection 
Agency 

Date:  December  16, 1980. 

Subject:  Class  Deviation  from  40  CFR  35.930- 

5(b). 
From  Harvey  Pippen,  Jr.,  Director,  Grants 

Administration  Division  (PM-216). 
To:  Regional  Administrators. 

This  is  in  response  to  Henry  Longest's 
September  8, 1900,  request  for  a  class 
deviation  from  40  CFR  35.930-5(b) 
"innovative  and  alternative  technology."  This 
regulation  slates  that  to  receive  85  percent 
innovative/alternative  (I/A)  funding  the  work 
must  be  Step  2,  Step  3,  or  Step  2-1-3  work.  Mr. 
Longest  requested  a  class  deviation  to  extend 
the  85  percent  I/A  funding  available  under 
section  202(a)(2)  of  the  Clean  Water  Act  to 
those  portions  of  Step  1  facility  planning 
which  fully  meet  the  definitions  and  criteria 
in  40  CFR  Part  35  Appendix  E.  Mr.  Longest 
requested  this  class  deviation  to  facilitate  the 
implementation  of  a  Program  Operation 
Memorandum  promoting  the  expanded  use  of 
Step  1  facility  plarining  funds  to  encourage 
grantees  to  consider  a  broader  range  of 
options  for  wastewater  treatment  facillities. 

Allowing  the  use  of  1/ A  set-aside  funds  for 
the  study  cf  I/A  alternatives  during  faciKty 
planning  will: 

(1)  Promote  cost-effective  and 
environmentally  sound  solutions  to  municipal 
wastewater  trutmaat-ralated  problems. 

(2)  Promote  cost-tCTective  solutions  t« 
broader  environmental  probl»»8  in 
conjunction  with  municipal  point  source 
pollution  ab>etement. 

(3)  Enhance  facility  planning  and  lead  to 
higher  quality  project  planning. 

(4)  Addreas  a  wide  range  of  significant 
secondary  impacts  arising  from  the 
construction  and  operation  of  public  owned 
treatment  works. 

I  am  approving  a  class  deviation  from  40 
CFR  35.930-5(b)  to  allow  EPA  Regional 
Offices  to  provide  additional  10  percent 
funding,  by  way  of  grant  amendment,  for 
completed  portions  of  Step  1  work  which 
fully  satisfy  the  innovative  and  alternative 
technology  guidelines  contained  in  Appendix 
E  to  40  CFR  Part  35.  If  the  innovative  or 
alternative  work  does  not  meet  the  criteria 
specified  in  Appendix  E,  the  Region  may 
request  a  deviation  on  a  case-by  i-.sse  basis. 

Dated:  December  16, 1980. 
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The  Act  and  existing  SIPs  provide  for 
a  moratorium  on  construction  of  major 
new  sources  of  pollution  if  a  revised 
plan  which  satisfies  the  requirement  of 
Part  D  is  not  in  effect  by  July  1, 1979. 

TViP  niirnnap  nf  thp  mnratnriiim  nn  new 


Conditional  approval  also  provides 
procedural  safeguards  equivalent  to 
those  available  when  the  Administrator 
promulgates  a  plan.  In  the  case  of 
Kentucky,  for  example,  the 
Administrator  has  nrooosed  to 


EPA  Response:  EPA  responded  to 
comments  regarding  RACT  in  the 
September  18, 1980  Federal  Register  (45 
FR  62163),  in  Part  A,  sections  1,  2,  3. 
Therein  EPA  explained  at  length  its 
legal  and  technical  position  regarding 
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Concur: 

C.  William  Carter, 

.  \cting  Assistant  Admiivtitralar  '^itr  Planning: 

and  Management  (PM-20BI 

Da  led:  December  8. 1980  " 

Concur: 

Eckardt  C.  Beck, 

Assistant  Administrator  for  Wiiwrnnd  Waste 
ManngemenI  (WH-5561. 

|t'KI)(Jc:.  BU-40302KileJ  l.:-21-itl)  H  \:-   Mil 
BILLING  CODE  6560-29-M 


40  CFR  Part  52 
(A  4  FRL  1708-61 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky: 
Conditional  Approval  of  Kentucky's 
Particulate  Part  D  Plan  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  Rule. 


summary:  EPA  today  announces 
conditional  approval  of  Kontuoky's  lot;il 
suspended  particulate  (TSP) 
nonattainment  (Part  D)  plan  revisions. 
The  revisions  submitted  by  the 
Commonwealth  contain  minor 
deficiencies  which  Kentucky  has  agreed 
to  correct  by  October  15, 1981. 
Correction  of  the  deficiencies  will  not 
require  extensive  time  or  resources  from 
the  Commonwealth.  The  time  period 
allowed  for  making  the  corrections  is 
necessary  since  the  Commonwealth's 
legislature  must  adopt  certain  rules 
before  the  deficiencies  can  be  corrected. 
If  the  deficiencies  are  not  corrected  by 
October  15, 1981,  EPA  will  disapprove 
the  applicable  portions  of  the  revisions. 

This  notice  responds  to  i:omments 
received  pursuanlHo  RPAs  November 
15. 1979  proposal  notice  (44  FR  0.^781), 
and  EPA's  September  18, 1980 
reproposal  and  reopening  of  comment 
period  notice  (45  FR  62163).  Comments 
received  in  response  to  the  November 
15,  1979  notice  (44  FR  ti5781),  and  EPy\ 
responses  to  those  comments  as  slated 
in  45  FR  62163,  September  18. 1980,  will 
not  be  repeated  in  this  notice  if  a 
commenter  references  or  repeatb  a 
previous  comment,  and  EPA's  position 
regarding  its  previous  response  has  not 
changed.  If  a  commenter  references  a 
previous  comment  and  offers  additional 
comment  on  the  same  is.sue,  then  EPA's 
previous  response  will  be  referenced 
and  additional  information  will  be 
offered,  as  necessary.  Any  comment  no! 
previously  addressed  by  EPA  will  lie 
fully  responded  to  in  this  notice. 
EFFECTIVE  DATE:  December  114.  1980. 
addresses:  Copies  of  the  materials 
submitted  by  Kentucky  and  the 


comments  received  in  response  to  the 

proposal  notices  of  November  15, 1979 

(44  FR  65781)  and  September  18, 1980  (45 

FR  62163)  may  be  examined  during 

normal  busines.s  hours  at  the  following 

locations: 

Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Environmental  Protection  Agency,  401 

M  Street,  SW.,  Washington.  D.C. 

20460. 
Library,  Environmental  Protection 

Agency.  345  Courtland  Street.  NE., 

Atlanta,  Georgia  3036,5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  Russell  of  EPA  Region  IV's  Air 
Programs  Branch  at  the  Region  IV 
address  above,  or  call  (404)  881-3286  or 
FTS  257-3286. 
SUPPLEMENTARY  INFORMATION: 

Background 

EPA  proposed  conditional  approval  of 
Kentucky's  TSP  Part  D  State 
Implementation  Plan  (SIP)  revisions  in 
the  November  15, 1979,  Federal  Register, 
(44  FR  65781).  Extensive  comments  were 
received  in  response  to  the  November 
15. 1979  notice.  After  reviewing  the 
comments  along  with  the  material 
submitted  by  Kentucky,  EPA  presented 
its  position  in  the  September  18, 1980 
Federal  Register,  (45  FR  62163),  , 

Reproposal  and  Reopening  of  Comment 
Period  for  Kentucky's  Particulate  Part  D 
Plan  Revisions.  In  the  September  18, 
1980  notice  EPA:  (1)  Responded  to 
comments  received  in  response  to  the 
November  15. 1979  notice,  that  relate 
directly  to  deficiencies  found  to  exist  in 
Kentucky's  TSP  plan  revisions.  (2) 
Clarified  those  deficiencies  noted  in  the 
November  15, 1979  notice.  (3)  Described 
additional  deficiencies  discovered  in  the 
Kentucky  revisions  after  publication  of 
the  .November  15, 1979  notice. 

EPA  is  taking  final  action  to 
conditionally  approve  certain  elements 
of  Kentucky's  plan.  A  discussion  of 
conditional  approval  and  its  practical 
effect  appears  in  a  supplement  to  the 
General  Preamble,  44  FR  38583  (July  2, 
1979).  The  conditional  approval  requires 
the  Slate  to  submit  additional  materials 
by  the  deadline  specified  in  today's 
notice.  There  will  be  no  extension  of  the 
conditional  approval  deadline  which  is 
being  promulgated  today.  EPA  will 
follow  the  procedures  described  below 
when  determining  if  the  State  has 
satisfied  the  conditions. 

1.  If  the  State  submits  the  required 
additional  documentation  according  to 
schedule.  EPA  will  publish  a  notice  in 
the  Federal  Register  announcing  receipt 
of  the  material.  The  notice  of  receipt  will 
also  announce  that  the  conditional 


approval  is  continued  pending  EPA's 
final  action  on  the  submission. 

2.  EPA  will  evaluate  the  State's 
submission  to  determine  if  the  uondition 
is  fully  met.  After  review  is  complete,  a 
Federal  Register  notice  will  be  published 
proposing  or  taking  final  action  either  to 
find  the  condition  has  been  met  and 
approved  the  plan,  or  to  find  the 
condition  has  not  been  met,  withdraw 
the  conditional  approval  and  disapprove 
the  plan.  If  the  plan  is  disapproved  the 
Secfion  110(a)(2)(I)  restrictions  on 
construction  will  be  in  effect. 

3.  If  the  State  fails  to  submit  in  a 
timely  manner  the  required  materials 
needed  to  meet  a  condition.  EPA  will 
publish  a  Federal  Register  notice  shortly 
after  the  expiration  of  the  time  limit  for 
submission.  The  notice  will  announce 
that  the  conditional  approval  is 
withdrawn,  the  SIP  is  disapproved  and 
Section  110  (a)(2)(I)  restricfions  on 
growth  are  in  effect. 

Discussion 

The  following  comments  and  EPA 
responses  relate  to  the  November  15, 
1979  Federal  Register  proposal  (44  FR 
65781)  and  the  September  18, 1980 
Federal  Registfer  reproposal  (45  FR 
62163),  and  are  addressed  in  the  manner 
described  above  in  the  SUMMARY 
section. 

1.  Comment:  Several  commenters 
argued  that  EPA's  policy  of  conditional 
approval  is  not  sanctioned  by  the  Clean 
Air  Act  and  is  not  a  legally  effective 
procedure  for  lifting  the  construction 
moratorium  imposed  under  Section 
110(a)(2)(I).  The  commenters  believe 
that  EPA  must  promulgate  a  Federal  SIP 
and  comply  with  procedural 
requirements  for  such  promulgation  if 
the  Administrator  finds  a  state  plan 
inadequate.  The  commenters  also  claim 
that  conditional  approval  circumvents 
the  procedural  safeguards  of  Section  307 
of  the  Act  and  coerces  state 
modification  of  the  plan  through  threat 
of  disapproval. 

EPA  Response:  A  discussion  of 
conditional  approval  and  its  practical 
effect  appears  in  supplements  to  the 
April  4, 1979  General  Preamble  (44  FR 
20372)  published  on  July  2. 1979  (44  FR 
38583),  August  28,  1979  (44  FR  50371). 
and  November  23, 1979  (44  FR  67182). 

The  Adm.inistrator  believes  that  he 
has  inherent  authority  under  the  CAA  to 
condition  approval  of  a  SIP  upon  a 
State's  agreement  to  correct  minor 
deficiencies  expeditiously,  and  that 
conditional  approval  is  a  reasonable 
approach  to  the  complicated  process  of 
plan  development  which  is  consistent 
with  the  intent  of  Congress,  with  the 
language  of  the  Act  and  with  the 
Administrators  obligafions  thereunder. 
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EPA  Response:  The  area  was 
designated  nonattainment  on  March  3, 
1978  in  the  Federal  Register  beginning 
on  page  8962.  The  Federal  Register 
noted  that  even  though  the  designations 
were  immediately  effective,  EPA 


Register,  (45  FR  62163  at  pages  62167. 
Response  number  6,  and  62169, 
Deficiency  number  10).  EPA  here 
references  that  response  and  deficiency, 
as  its  position  regarding  this  issue  has 
not  changed. 


/^ 


documented.  EPA  would  have  no  objections 
to  liie  proposed  regulation.  However,  in  the 
absence  of  such  a  test  procedure,  EP.A  would 
recommend  an  opacity  standard  such  as,  no 
visible  emissions  during  pushing  should  equal 
or  exceed  20  percent  opacity  except  for  6 
seconds  per  push  (averaged  over  a  number  of 
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The  Act  and  existing  SIPs  provide  for 
a  moratorium  on  construction  of  major 
new  sources  of  pollution  if  a  revised 
plan  which  satisfies  the  requirement  of 
Part  D  is  not  in  effect  by  July  1, 1979. 
The  purpose  of  the  moratorium  on  new 
sources  in  not  to  punish  a  state  for 
failure  to  control  pollution,  but  rather  to 
prevent  the  problem  from  getting  worse. 
The  moratorium  would  postpone 
construction  that  would  worsen  a 
violation  of  a  national  standard  until 
after  an  acceptable  plan  is  in  effect  that 
assures  timely  attainment  of  the 
standard.  Where  a  plan  has  been 
revised  so  as  to  be  in  substantial 
compliance  with  the  requirements  of 
Part  D,  and  the  state  provides 
assurances  that  any  remaining 
deficiencies  will  be  remedied  within  a 
short  period,  imposition  of  the 
moratorium  on  new  sources  during  that 
period  would  not  serve  the 
Congressional  purpose.  Therefore,  under 
such  circumstances  EPA  interprets  the 
Act  to  permit  the  plan  to  be 
conditionally  approved  as  satisfying 
Part  D  requirements. 

When  a  state  submits  a  SIP  containing 
minor  deficiencies,  and  the  state 
provides  assurances  that  it  will  submit 
corrections  on  a  specified  schedule,  EPA 
will  conditionally  approve  the  plan.  A 
conditional  approval  will  mean  that  the 
moratorium  on  new  sources  will  not 
apply  unless  the  stale  fails  to  submit 
corrections  by  the  specified  date,  or 
unless  the  corrections  are  ultimately 
determined  to  be  inadequate. 
Conditional  approval  is  not  granted 
without  strong  assurance  by  the 
appropriate  state  officials  that  the 
deficiencies  will  be  corrected  on 
schedule. 

Conditional  approval  is  also 
consistent  with  the  Administrator's 
obligation  under  Section  110(c)(1)(C). 
That  subsection  requires  the 
Administrator  to  promulgate  regulations 
for  a.state  if  "the  state  fails,  within  60 
days  after  notification  by  the 
Administrator  or  such  later  period  as  he 
may  prescribe,  to  revise  an 
implementation  plan  as  required 
pursuant  to  a  provision  of  its  plan 
referred  to  in  subsection  (a)(2)(H)." 
When  the  Administrator  proposes 
conditional  approval,  he  is  essentially 
notifying  the  state  that  further  revisions 
are  required  to  make  the  plan  or 
regulations  fully  approvable.  If  the  state 
fails  to  satisfy  the  Administrator's 
conditions,  the  Administrator  will 
disapprove  the  plan  or  regulations  and 
may  then  promulgate  regulations  to 
correct  the  deficiency.  The  state  is 
simply  offered  the  option  of  correcting 
the  inadequacies  itself. 


Conditional  approval  also  provides 
procedural  safeguards  equivalent  to 
those  available  when  the  Administrator 
promulgates  a  plan.  In  the  case  of 
Kentucky,  for  example,  the 
Administrator  has  proposed  to 
conditionally  approve  certain 
provisions.  The  commenters  have  had 
an  opportunity  to  submit  extensive 
written  comments  and  receive  EPA's 
response.  This  final  conditional 
approval  may  be  challenged  in  the 
appropriate  United  States  Court  of 
Appeals  within  60  days  of  the  publishing 
of  such  conditional  approval.  The 
rulemaking  and  judicial  review 
procedures  thus  provide  opportunities 
for  comment  and  review  similar  to  those 
provided  for  promulgation  under  Section 
307(d). 

2.  Comment:  Commenters  questioned 
what  rules  are  in  effect  if  a  plan  or 
regulation  is  conditionally  approved. 

EPA  Response:  EPA  intends  that  the 
conditionally  approved  requirements  be 
effective  unless  the  conditional  approval 
is  withdrawn  for  failure  to  meet  the 
conditions.  As  noted  in  the  General 
Preamble,  44  PR  20373-30374,  April  4. 
1979:  "The  new  requirement  does  not 
supersede  or  replace  the  old 
requirement  until  the  source  comes  into 
compliance  with  the  new  requirement. 
Instead,  the  existing  requirement  must 
remain  an  enforceable  provision  of  the 
SIP,  and  must  co-exist  with  the  new 
requirement  in  the  applicable 
implementation  plan.  The  present 
emission  control  requirement  must  be 
retained  because  the  source  must  be 
prevented  from  operating  without 
controls  (or  with  less  stringent  controls) 
while  it  is  moving  toward  compliance 
with  (or  challenging)  the  new 
requirement." 

3.  Comment:  Commenters  argue  that 
sources  are  prejudiced  by  the  results  in 
2  above,  since  they  are  required  to 
comply  with  rules  that  may  be 
significantly  altered. 

EPA  Response:  Because  conditional 
approva'  "'s  applicable  only  to  plans  or 
regulatic.is  with  relatively  minor 
deficiencies,  it  is  highly  improbable  that 
conditionally  approved  provisions  will 
be  substantially  changed.  In  addition, 
notices  of  proposed  and  final 
conditional  approval,  such  as  today's 
final  action,  provide  adequate  notice  to 
sources  of  the  requirements  they  will 
ultimately  have  to  meet  if  the  conditions 
;ire  met. 

4.  Comment;  Several  commenters  took 
issue  with  EPA's  interpretation  of 
reasonably  available  control  technology 
(RACT),  its  technical  applicability  and 
the  legal  grounds  for  enforcing  the 
technical  standards. 


EPA  Response:  EPA  responded  to 
comments  regarding  RACT  in  the 
September  18, 1980  Federal  Register  (45 
FR  62163),  in  Part  A,  sections  1,  2,  3. 
Therein  EPA  explained  at  length  its 
legal  and  technical  position  regarding 
the  application  of  RACT  to  TSP  sources 
affected  by  Kentucky's  nonattainment 
plan  revisions.  EPA  here  references 
those  responses,  as  its  position 
regarding  this  issue  has  not  changed. 

5.  Comment:  Several  commenters 
disagree  with  EPA's  position  regarding 
Kentucky  Regulation  401  KAR  61:005,  as 
it  applies  to  performance  testing  for 
demonstration  of  compliance  purposes. 
The  commenters  contend  that  it  should 
be  the  state's  discretion  to  determine  if 
performance  testing  is  necessary. 

EPA  Response:  EPA  maintains  that  a 
performance  test  should  be  required  for 
demonstration  of  compliance.  The  state 
may  exercise  some  discretion  in 
determining  when  and  for  which  sources 
the  demonstration  is  to  occur,  but  the 
weans  of  demonstration  should  be  a 
performance  test.  The  performance  test 
is  the  only  certain  method  of 
demonstrating  compliance  under 
operating  conditions. 

6.  Comment:  One  commenter  contends 
that  Kentucky  Regulation  401  KAR 
50:055  Section  6,  Alternative  Emission 
Reduction  Plans,  should  not  be  required 
to  contain  a  provision  for  public  hearing, 
since  any  proposals  submitted  pursuant 
to  this  section  must  be  submitted  as  a 
SIP  revision,  and  Kentucky  regulations 
already  require  public  hearing 
procedures  for  all  SIP  revisions. 

EPA  Response:  EPA  does  require  that 
all  alternative  Emission  Reduction  Plans 
be  submitted  to  EPA  as  SIP  revisions; 
however,  401  KAR  50:055.  Section  6, 
does  not  indicate  that  this  rule  will 
apply.  If  Section  6  is  amended  to  clearly 
state  that  all  alternative  emission 
reduction  plans  will  be  submitted  to 
EPA  as  SIP  revisions,  then  the 
requirement  for  public  hearing  will  be 
inherently  met. 

7.  Comment:  Several  commenters 
specifically  take  issue  with  EPA's 
position  regarding  control  of  intermittent 
emissions  from  various  iron  and  steel 
making  processes. 

EPA  Response:  EPA  responded  to 
these  commenters  at  length  in  the 
September  18, 1980  Federal  Register  (45 
FR  62163);  Responses  number  3  and  5 
and  Deficiencies  number  6,  7,  an  J  8. 
EPA  here  references  those  responses 
and  deficiencies,  as  its  position 
regarding  this  issue  has  not  changed. 

8.  Comment:  One  commenter  believed 
that  EPA  was  repromulgating  the 
designation  of  the  City  of  Newport  as 
nonattainment  for  TSP.  and  sought  to 
challenge  that  designation. 
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clarification  and  supplemental  material 
on  the  enforcement  procedures  for 
implementing  Kentucky  regulation  401 
KAR  61:070.  It  is  EPA's  intent  to  fully 
approve  these  revisions  when  thi; 


1U"7  Amendmcnls.  II  would  be  a  perversion 
of  i;l(',ir  congressional  intent  to  construe  part 
D  to  aulhoiize  relaxation  or  di:lay  of  emission 
limits  fur  particular  sourci^s.  The  added  time 
for  attainment  of  the  national  ambient  air 
quality  standards,  was  provided,  if  necessary. 


"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized."  1 
bavp  rpviewed  this  regulation  and 
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EPA  Response:  The  area  was 
designated  nonattainment  on  March  3, 
1976  in  the  Federal  Register  beginning 
on  page  8962.  The  Federal  Register 
noted  that  even  though  the  designations 
were  immediately  effective,  EPA 
bolicited  comments  for  00  days  and 
stated  that  EPA  would  republish  revised 
designations  as  appropriate.  The  names 
and  addresses  of  EPA  personnel  were 
included  in  order  that  comments  on 
specific  State  designations  could  be 
directed  to  the  appropriate  EPA 
Regional  Offices.  The  nonattainment 
designation  of  the  City  of  Newport. 
Campbell  County,  Kentucky,  was 
fin.ilized  on  September  11,  1978,  i'.i  FR 
40412  at  page  40425.  Since  the 
commenter  was  incorrect  in  his  bt:!ief 
that  EPA  was  repromuigatinp  the 
desigation  in  the  November  l.').  1979 
notice,  any  challenges  to  that  original 
designation  are  both  untimely  and 
outside  the  scope  of  this  ruU-niaking 
proceeding. 

9.  Comment:  One  commenter  stated 
that  the  requirement  for  RACT  on 
stationary  sources  in  tiie  City  of 
Newport  is  unwarranted  and  would  be 
of  insignificant  benefit  since  the  TSP 
nonattainment  problem  is  due  to  rural 
fugitive  dust. 

EPA  Response:  Fugitive  dust,  m  an 
industrialized  area  such  as  .Newport, 
cannot  be  considered  "rural"  fugitive 
dust.  Windblown  dust,  in  this  and 
similar  situations  is  contaminated  by  the 
various  components  which  reflect  the 
industrial  make-up  and  transportation 
activities  in  the  area,  and  hence,  may 
adversely  affect  health.  The 
implementation  of  RACT  on  staticmary 
sources  is  necessary  to  comply  with  the 
requirements  of  Section  172(a}.  172(b)(2) 
and  172(b)(3)  of  the  Clean  Air  Act. 

10.  Comment:  One  commenter  took 
issue  with  EPA's  proposal  to  disapprove 
Kentucky  Regulation  401  KAR  ()1;015.  In 
the  September  18....1980  Federal  Register, 
45  FR  62163  at  page  621B9,  EP.\ 
proposed  to  disapprove  Section  !?(-](d) 
of  the  regulation  regarding  Existing 
Indirect  Heat  Exchangers,  because 
Section  8(2)(d)  of  the  regulation  allows 
sources  which  are  not  subject  to  more 
strict  emission  limits,  as  a  result  of 
Kentucky's  1979  revisions,  an  extension 
of  time  (until  1982)  to  achieve 
compliance.  The  commenter  contends 
that  it  is  within  Kentucky's  discretion  to 
extend  the  final  compliance  dates  to 
December  31, 1982,  and  that  it  is  not 
within  EPA's  authority  to  disapprove 
this  portion  of  the  regulation,  'fhis 
comment  was  also  submitted  in 
response  to  the  November  15,  19:'9    • 
Federal  Register.  (45  FR  65781). 

EPA  Respoose:  EPA  responded  to  this 
issue  in  the  September  1ft.  1980  Federal 


Register,  (45  FR  62163  at  pages  62167, 
Response  number  6,  and  62169, 
Deficiency  number  10).  EPA  here 
references  that  response  and  deficiency, 
as  its  position  regarding  this  issue  has 
not  changed. 

11.  Comment;  One  commenter 
requested  clarification  of  EPA's 
recommendations  regarding  Kentucky 
regulation  401  KAR  61:080.  Steel  Plants 
Using  Existing  Basic  Oxygen  Process 
Furnaces  (BOF).  In  the  September  18. 
1980  Federal  Register  (45  FR  62153  at 
page  62169.  EPA  stated  its  belief  that 
available  information  supports  a 
standard  for  BOF  shops  which  would 
restrict  the  opacity  of  emissions 
discharged  fromBOF  shops,  excluding 
discharges  from  control  devices,  to  less 
than  20  percent  opacity  except  for  either 
th.-ee  minutes  in  any  consecutive  60 
minute  period  of  time  or  on  a  three 
minute  moving  average.  The  commenter 
requested  clarification  of  whether  the 
three  minutes  are  consecutive  or 
additive,  and  what  is  meant  by  "a  three 
minute  moving  average." 

EPA  Response;  (1)  Tlie  three  minutes 
in  any  consecutive  60  minute  period  are 
the  result  of  additive  fifteen  second 
readings,  therefore  if  any  60  minute 
sampling  period  reveals  a  total  of  12  or 
more  fifteen  second  periods  during 
which  times  an  opacity  of  20  percent  or 
more  is  observed,  the  unit  is  considered 
to  be  in  violation.  (2)  The  "three  minute 
moving  average"  means  that  the  check 
for  violations  is  made  for  a  three  minute 
time  period  which  is  continuously 
changing  to  include  the  latest  fifteen 
second  reading  recorded  and  the  eleven 
con.secutive  readings  which  preceded  it. 
If  the  average  opacity  for  any  three 
minute  period  exceeds  20  percent  then 
the  unit  is  considered  to  be  in  violation. 
The  average  opacity  is  calculated  using 
15  second  interval  readings. 

12.  Comment:  One  commenter 
requested  clarification  of  deficiency  8.c 
(45  FR  62163)  concerning  401  KAR  ' 

61  140.  Existing  By-Producl  Coke 
Manufacturing  Plants.  The  commenter 
requested  cluiification  of  EP.\'s 
reference  to  "  .  .  .  90%  of  Method 
9,  .  .  .". 

EP.\  Response;  A  printing  error  exists 
in  the  September  18.  1980  Federal 
Register  at  page  62169,  Deficiency  8.c.; 
correcting  the  orl-or  should  clarify  EPA's 
position.  The  portion  of  Deficiency  8.c. 
which  reads  "  .  .  .  90%  of  Method 
9,  .  .  .",  should  be  "  .  .  .  96%  of 
Method  9's  .  .  .".  Therefore.  Deficiency 
8.C.  should  read  as  follows; 

"c.  Tbe  proposed  regulation  requires  85 
percent  capture  of  total  particulate  matter 
generated  duriTig  pushing.  If  an  enforceable 
lest  procedure  were  included  with  the 
standard  so  that  compliance  could  be 


documented.  EPA  would  have  no  objections 
to  the  proposed  regulation.  However,  in  the 
absence  of  such  a  test  procedure,  EP.-\  would 
recommend  an  opacity  standard  such  as,  no 
visible  emissions  during  pushing  should  equal 
or  e.\ceed  20  percent  opacity  except  for  6 
seconds  per  push  (averaged  over  a  number  of 
pust-es)  as  read  ove.-  the  collector  main  or  90 
pe.'-cent  of  Method  9's  15  second  readings 
shai!  not  equal  or  exceed  20  percent  opacity 
during  the  pushing  operation  and  the 
subsequent  travel  of  the  hot  car  to  the  quench 
tower. " 

13.  Comment;  One  commenter  took 
issue  with  EPA's  reference  to  and 
reliance  upon  data  made  available  as 
part  of  the  rulemaking  docket  on  the 
September  13,  1380,  Federal  Register 
notice  in  evaluating  whether  Kentucky's 
submittal  satisfies  the  requirments  of 
Part  D  concerning  R.ACT  for  iron  and 
steel  sources.  Furthermore,  the 
commenter  contends  that  a  review  of 
the  docket  revealed  no  evidence  to 
support  any  of  EP.^'s  c\'aluations  which 
are  based  upon  the  docket. 

EPA  Response;  As  explained  in  a 
notice  published  in  the  Federal  Register 
on  September  8. 1980  (45  FR  59198-99). 
which  is  referenced  here,  EPA.  in  its 
review  of  Part  D  plans  for  areas 
containing  iron  and  steel  sources,  has 
endeavored  to  verify  independently  that 
the  plans  submitted  by  the  states  in  fact 
include  provisions  which  represent 
RACT.  To  that  end.  EPA  has  collected 
and  evaluated  data  which  reflect  levels 
of  performance  achieved  by  various  iron 
and  steel  sources  applying  control 
technology,  and  has  made  those  data 
available  for  review  as  part  of  the 
rulemaking  docket.  However,  EPA  has 
not  established  categorical  RACT 
requirements,  and  a  State  may  develop 
its  RACT  requirements  independently  of 
those  data;  EPA  will  approve  any 
submitted  R.^CT  requirement  that  the 
State  shows  will  satisfy  the 
requirements  of  the  Act  for  RACT, 
based  on  the  economic  and  technical 
circumstances  of  the  particular  sources 
being  regulated.  In  addition,  contrary  to 
the  general  contention  of  the 
commenter,  EPA  believes  that  its 
discussion  and  analysis  in  the 
September  18. 1980  Federal  Register 
notice  is  amply  supported  by  the 
referenced  data  and  material  in  the 
rulemaking  docket. 

Actions 

With  the  exception  noted  below,  the 
Administrator  conditionally  approves 
Kentucky's  1979  revisions,  for  total 
suspended  particulate  nonattainment 
areas  except  for  Marshall  County,  on 
the  condition  that  deficiencies  noted  be 
corrected  by  October  15, 1981.  EPA 
defers  action  on  the  TSP  plan  revisions 
for  Marshall  County  pending 
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clarification  and  supplemental  materiul 
on  the  enforcement  procedures  for 
implementing  Kentucky  regulation  401 
KAR  61:070.  It  is  EPA's  intent  to  fully 
approve  these  revisions  when  tht; 
Commonwealth  corrects  the 
deficiencies.  If  the  corrections  are  not 
forthcoming  by  October  15, 1981,  EPA 
will  act  to  disapprove  the  related  plan 
revisions. 

EPA  disapproves  as  part  of  the 
Kentucky  SIP  regulation  401  KAR  61:015 
Section  8,  Paragraph  (2](d),  because  it 
relaxes  compliance  schedules  for 
sources  which  are  not  being  made 
subject  to  stricter  emission  limits. 
However,  since  Kentucky's  1979 
revisions,  without  the  dispproved 
provision  substantially  complies  with 
the  requirements  of  Part  D  and  may 
therefore  be  conditionally  approved, 
Section  110(a)(2)(I]  of  the  CAA  will  not 
apply. 

The  1978  edition  of  40  CFR  Part  52 
lists  in  the  subpart  for  Kentucky  the 
applicable  deadlines  for  attaining 
ambient  standards  (attainment  dates) 
required  by  Section  110(a)(2)(A)  of  the 
Act.  For  each  nonattainment  area  wheie 
a  revised  plan  provides  for  attainment 
by  the  deadlines  required  by  Section 
172(a)  of  the  Act,  the  new  deadlines  art. 
substituted  on  Kentucky's  attainment 
date  chart  in  40  CFR  Part  52.  The  earlier 
attainment  dates  under  Section 
110(a)(2)(A)  will  be  referenced  in  a 
footnote  to  the  chart.  Sources  subject  to 
plan  requirements  and  deadlines 
established  under  Section  110(a)12)(A) 
prior  to  the  1977  Amendments  remain 
obligated  to  comply  with  those 
requirements,  as  well  as  with  ihn  new 
Section  172  plan  requirements. 

Congress  established  new  attainment 
dates  under  Section  172(a)  to  provide 
additional  time  for  previously  regulated 
sources  to  comply  with  new,  more 
stringent  requirements  and  to  permit 
previously  uncontrolled  sources  to 
comply  with  newly  applicable  emission 
limitations.  These  new  deadlines  were 
not  intended  to  give  sources  that  failed 
to  comply  with  pre-1977  plan 
requirements  by  the  earlier  deadlines 
more  time  to  comply  with  those 
requirements.  As  stated  by 
Congressman  Paul  Rogers  in  discussing 
the  1977  Amendments: 

Suclion  110(a)(2)  of  the  Act  niddt'  ciciir  thoi 
each  source  had  to  meet  its  emission  limits 
"as  expeditiously  as  practicable"  but  not 
later  than  three  years  after  the  appro\dl  of  a 
plnn.  This  provision  was  not  changiHl  hy  the 


1U"7  Amendments.  It  would  be  a  perversion 
of  clear  congressional  intent  to  construe  part 
D  to  authoiize  relaxation  or  delay  of  emission 
limils  fur  particular  sources.  The  added  time 
for  attainment  of  the  national  ambient  air 
i)uality  standdids.wus  provided,  if  necessary. 
because  of  the  need  to  tighten  emission  limits 
or  bring  previously  unconlrolled  sources 
under  control.  Dei.iys  or  rehixalion  of 
emission  limits  were  not  generally  authorized 
or  intended  under  part  D. 

(i;:3  Cong,  Rec.  II  11958.  daily  ed.  .\'nvember 
1,  inrti) 

To  implement  Congress'  intention  that 
sources  remain  subject  to  pre-existing 
p!,in  requirements,  sources  cannot  be 
grnntod  variances  extending  compliance 
dates  beyond  attainment  dates 
established  prior  to  the  1977 
Amendments.  EPA  cannot  appiove  such 
compliance  date  extensions  even  though 
a  Section  172  plan  revision  with  a  later 
attainment  date  has  been  approved. 
However,  a  compliance  date  extension 
beyond  a  pre-existing  attainment  date 
may  be  granted  if  it  will  not  contribute 
to  a  violation  of  an  ambient  standard  or 
a  PSD  increment.  (See  General  Preamble 
for  Proposed  Rulemaking.  44  FR  20373- 
74  (April  4,  1979). 

In  addition,  sources  subject  to  pre- 
existing plan  rcquire.ments  m.ty  be 
relieved  of  complying  with  such 
requirements  if  a  Section  172  plan 
im.poses  new,  moie  stringent  control 
requirements  that  are  incompatible  with 
controls  required  to  meet  the  pre- 
existing regulations.  Decisions  on  the 
incompatibility  of  requirements  will  be 
made  on  a  case-by-case  basis. 

This  action  is  effective  immediately. 
EPA  finds  good  cause  to  make  this 
conditional  approval  immediately 
effective,  because  the  Clean  Air  Act 
restricts  new  construction  where  plans 
are  not  approved  after  June  30, 1979. 
Making  the  conditional  approval 
immed'atcly  effective  will  terminate  the 
restriction  as  soon  as  possible. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  these  actions 
is  available  only  by  the  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  today.  Under 
Section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  which  are  the  subject 
of  today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
re(}uirements. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 


"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized."  I 
have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(Sees.  110.  172,  and  301  of  the  Clean  Air  Act 
[42  US.C.  7410,  7502.  and  7601)] 

Dated:  December  1.5.  1980, 
Douglas  M.  Coslle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Kentucky  was  app/tfved  by  the  Directoi  of 
the  Federal  Register  on  )uly  1, 1980. 

Part  52  of  Chapter  I,  Title  40,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  S— Kentucky 

1.  Section  52.920  is  amended  by 
adding  a  subparagraph  (14)  to  paragraph 
(c)  as  follows: 

§  52.920    Identification  of  plan. 

*  *  •  «  * 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

t  i,  i,  *  * 

(14)  1979  revisions  for  Part  D 
requirements  for  total  suspended 
particulate  nonattainment  areas  (Bell. 
Boyd,  Jefferson,  McCracken  and 
Muhlenberg  counties,  that  portion  of 
Bullit  County  in  Shepherdsville,  that 
portion  of  Campbell  County  in  Newport, 
that  portion  of  Daviess  County  in 
Owensboro,  those  portions  of 
Henderson  County  in  and  around 
Henderson,  that  portion  of  Lawrence 
County  in  Louisa,  that  portion  of 
Madison  County  in  Richmond,  that 
portion  of  Perry  County  in  Hazard,  that 
portion  of  Pike  County  in  Pikeville,  and 
that  portion  of  Whitley  County  in 
Corbin)  submitted  on  June  29, 1979.  by 
the  Kentucky  Department  for  Natural 
Resources  and  Environmental 
Protection. 

2.  Section  52.926  is  revised  to  lead  as 
follows: 

§  52.926    Attainment  dates  for  national 
standards. 

The  following  table  presents  the  latest 
dates  by  which  the  national  standards 
are  to  be  attained.  The  dates  reflect  the 
information  presented  in  Kentucky's 
plan,  except  where  noted. 
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Approval  of  Michigan  Sulfur  Dioxide 
State;  Implementation  Plan  for 


submitted  as  a  proposed  revision  to  the 
Michigan  SIP  a  Final  Order  issued  by 
the  Michigan  Air  Pollution  Control 
Commission  (Commission).  The  Order 
extends  the  compliance  date  from 
January  1, 1980  until  January  1, 1985  for 


(b)  Result  in  sulfur  dioxide  emissions 
greater  than  414  tons  on  any  calendar 
day.  This  emission  limitation  is  the 
equivalent  of  burning  coal  which 
averages  3.6  percent  sulfur  content  by 
weight  at  12,000  Btu/pound  of  coal  and 
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Pollutant 


Air  quality  control  region 


Particulate  matter 


Sultur  oxides 


Pnmary    Secondary    Primary    Secondary 


Nitrogen     Carbon       Ozone 
diowde     monoxide 


Appalachian  Intrastate: 

a  Bell  County g 

b.  Perry  County g 

c  Whitley  County _ 

d  Rest  of  AOCR 

Bluegrass  Intrastate: 

a.  Fayette  County 

b.  Madison  County 

c.  Rest  of  AQCR 

Evansvilla    (lndiana)-Ownstx)ro-Henderson    (Ken- 
tucky) Interstate: 

a  Daviess  County g 

b  Henderson  County g 

c  Webster  County c 

d.  Rest  of  AQCR c 

Huntington    (West    Virginiaj-Ashland    (Ken!ucl<y). 

Portsmouth-lronton  (Ohio)  Inlerslate 

a.  Boyd  County ,.. g 

b  Lawrence  Ck)unty g 

c  Rest  of  AOCR c 

Louisvrille  Interstate g 

Metropolitan  Dncinnali  Interstate: 

a,  Boone  County _.™ „.,.        c 

b.  Campbetf  County „_.„...„.„.„..        g 

c  Kenton  County „.„.„..„.,„ c 

d.  Rest  of  AOCR c 

North  Central  Kentucky  Intrastate 

a  Bullitt  County g 

b  Rest  of  AOCR a 

Paducah  (Kentucky)  Cairo  .(Illinois)  Interstate; 

a.  McCracken  County ~w„..»„„„,..        g 

b.  Marshall  County „_.„„.,..„         c 

c  Muhlenberg  County g 

d^  Rest  of  AQCR c 

South  Central  Kentucky  Intrastate b 


See  §  81.318  of  this  chapter  to  identify 
the  specific  nonattainment  area. 

Note. — Dates  or  footnotes  in  italics  are 
prescribed  by  the  Administrator  because  the 
plan  did  not  provide  a  specific  date  or  the 
dates  provided  were  not  acceptable.  Sources 
subject  to  plan  requirements  and  attainment 
dntes  established  under  Sfit;tion  110(a)(2)(A) 
prior  to  the  1977  Clean  Air  Act  Amendments 
remain  obligated  to  comply  with  those 
requirements  by  the  earlier  deadlines.  The 
earlier  attainment  dates  are  set  out  at  40  CFR 
52.926  (1979  edition). 

a.  Air  quality  levels  presently  below 
primary  standards  or  area  is 
unclassifiable. 

b.  Air  quality  levels  presently  below 
secondary  standards  or  area  is 
unclassifiable. 

c.  April  1975. 

d.  July  1975. 

e.  July  1977. 

f.  July  1978. 

g.  December  31, 1982. 
h.  December  31, 1987. 

i.  18  month  extension  for  plan 
submittal  granted:  attainment  date  not 
yet  established. 

j.  January  1. 1985. 

3.  Section  52.935  is  added  as  follows: 


b 
b 
b 
h 

d 
d 
d 
d 

b 
b 

b 
k 
b 
b 
b 


§  52.935    Control  strategy:  Particulate 
matter. 

(a)  Part  D — Conditional  approval. 

(1)  With  the  exception  of  Regulation 
401  KAR  61:015,  Section  8,  paragraph 
(2)(d).  which  is  disapproved,  the  1979 
total  suspended  particulate  revisions  for 
Bell.  Boyd,  Jefferson,  McCracken  and 
Muhlenberg  counties,  and  that  portion  of 
Bullit  County  in  Shepherdsville,  that 
portion  of  Campbell  County  in  Newport, 
-that  portion  of  Daviess  county  in 
Owensboro.  those  portions  of 
Henderson  County  in  and  around 
Henderson,  that  portion  of  Lawrence 
County  in  Louisa,  that  portion  of 
Madison  County  in  Richmond,  that 
portion  of  Perry  County  in  Hazard,  that 
portion  of  Pike  County  in  Pikeville,  and 
that  portion  of  WhitleyjCounty  in 
Corbin,  nonattainment  areas,  are 
approved  on  condition  that  the  following 
be  submitted  by  October  15, 1981: 

(i)  A  revision  to  Regulation  401  KAR 
50:055  Section  2(3)  specifying  a  method 
for  determining  opacity  for  sources  of 
intermittent  emissions  other  than 
Method  9  of  Appendix  A.  40  CFR  Part 
60. 


(ii)  A  revision  to  Regulation  401  KAR 
50:055  section  2(6]  which  specifies  that 
adjustment  of  opacity  standards  be 
restricted  to  stack  or  control  device 
discharges. 

(iii)  Revisions  to  Regulation  401  KAR 
50:055  Section  6.  Alternative  Emission 
Reduction  Options  to  correct 
deficiencies  as  outlined  in  the 
September  18. 1980  Federal  Register.  45 
FR  62163  at  page  62168.  deficiency 
number  3. 

(iv)  Revisions  to  Regulation  401  KAR 
61:005  General  Provisions,  Section  2(1) 
and  2(2)  such  that  the  regulation  clearly 
requires  a  performance  test  as  the 
means  for  demonstrating  compliance, 
y     (v)  A  revision  to  Regulation  401  KAR 
61:020  Section  3,  Standard  for 
Particulate  Matter,  such  that  the 
regulation  has  a  specific  requirement  of 
reasonably  available  control  technology 
(RACT)  applicable  to  sources  of  process 
fugitive  emissions. 

(vi)  Revisions  to  Regulation  401  KAR 
61:075;  Steel  Plants  and  Foundries  Using 
Existing  Electric  Arc  Furnaces,  which 
specifies  a  method  for  determining 
opacity  for  sources  of  intermittent 
emissions  other  than  Method  9  of 
Appendix  A,  40  CFR  Part  60,  and  an 
opacity  limitation  which  represents  a 
level  of  control  equivalent  to  RACT. 

(vii)  A  Revision  to  Regulation  401 
KAR  61:080,  Steel  Plants  Using  Existing 
Basic  Oxygen  Process  Furnaces,  which 
specifies  a  method  for  determining 
opacity  for  sources  of  intermittent 
emissions  other  than  Method  9  of 
Appendix  A.  40  CFR  Part  60.  and  an 
opacity  or  mass  limitation  which 
represents  a  level  of  control  equivalent 
to  RACT. 

(viii)  Revisions  to  Regulation  401  KAR 
61:140;  Existing  By-Product  Coke 
Manufacturing  Plants,  which  specify 
standards  and  emissions  limitations 
which  represent  a  level  of  control 
equivalent  to  RACT  for  battery  topside 
leaks,  charging,  pushing,  and  quenching 
operations,  as  well  as  appropriate  test 
methods. 

(ix)  Establishment  of  a  Regulation 
which  will  represent  a  level  of  control 
equivalent  to  RACT  for  blast  furnace 
casthouses. 

ll-RDur   80-40a",b  Filed  12-23-«0  B45jn-.] 
BILLING  CODE  6560-26-M 
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may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

Note.— Under  Executive  Order  12044  (43  FR 
12661).  USEPA  is  required  to  judge  whether  a 

rontitatir^n  ic  "cionifiran t"  anrt    tVlprpfnrp 


September  5. 1980,  the  State  submitted 
ohcumentation  that  one  of  these 
comiitions  has  been  fulfilled.  This 
condition  involves  a  requirement  that 
one  of  the  Missouri  regulations 
Bovernins  the  emission  of  volatile 


Section  2  of  the  rule  requires  floating 
roof  tanks  for  liquids  having  a  vapor 
pressure  of  1.8  psia  at  70  degrees 
Fahrenheit.  The  CTG  recommends  1.5 
psia  at  storage  conditions.  Section  3  of 
the  Missouri  rule  requires  controls  to 
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Approval  of  Mictiigan  Sulfur  Dioxide 
State;  Implementation  Plan  for 
Consumer  Power  Company's  J.  H. 
Campbell  Plant 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  On  November  19, 1979  (44  FR 
66214),  USEPA  proposed  approval  of  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP).  The  revision 
in  the  form  of  a  Final  Order,  extends 
from  January  1, 1980  until  January  1, 
1985  the  date  by  which  the  Consumers 
Power  Company  is  required  to  bring 
sulfur  dioxide  (SO2)  emissions  from 
coal-fired  boilers  at  its  J.  H.  Campbell 
Plant  info  compliance  with  SOa 
regulations  in  the  federally  approved 
Michigan  SIP.  The  Slate  of  Michigan 
submitted  an  amendment  to  the  Order 
on  February  14, 1980,  and  USEPA 
proposed  approval  of  the  revised  Miial 
Order  in  a  Bupplementai  notice  of 
proposed  rulemaking  on  April  22. 1980 
(45  FR  26983).  Interested  persons  were 
invited  to  comment  on  the  proposed 
revision  and  on  USEPA's  proposed 
rulemakhig.  One  public  comment  was 
received.  The  purpose  of  this  notice  is  to 
discuss  the  comments  received  and  to 
announce  USEPA's  final  rulemaking 
action  to  approve  this  revision  to  thr 
Michigan  SIP. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  January  23, 1981. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comment  on  the  Notice  of 
Proposed  Rulemaking  (44  FR  76311).  and 
USEPA's  evaluation  and  response  to 
comments  are  available  for  inspection 
during  normal  business  hours  at  the 
following  addresses: 
United  States  Environmental  Protection 

Agency,  Air  Programs  Branch.  Region 

V,  230  South  Dearborn  Street. 

Chicaj'o.  Illinois  60604 
United  Slaies  Environmental  Protection 

Agciiv-y.  Public  Information  Reference 

Unit,  401  M  Street  SW.,  Washington, 

D,C. 20460 
The  Office  of  the  Federal  Register.  1100 

L  Street  NW..  Room  B401. 

Washington,  D.C. 
FOR  FURTHER  INFORMAirON  CONTACT: 
judy  Kertchcr,  Regulatory  Analysis 
Section,  Air  Programs  Branch.  U.S. 
Environmental  Protectirm  Agency. 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604  (312)  886-6030. 
SUPPLEMENTARY  INFORMATION:  On  June 
26,  1979,  the  Michigan  Deparlnient  of 
Natural  Resources.  .Mr  Quality  Di\ision. 


submitted  as  a  proposed  revision  to  the 
Michigan  SIP  a  Final  Order  issued  by 
the  Michigan  Air  Pollution  Control 
Commission  (Commission),  The  Order 
extends  the  compliance  date  from 
January  1, 1980  until  January  1, 1985  for 
the  Consumers  Power  Company's  J.  H. 
Campbell  Plant  to  meet  the  sulfur 
dioxide  (SO2)  emission  limitations  in 
Rule  336.49  (revised  Rule  336.1401 
effective  January  17, 1980)  of  the 
Commission's  Rules  and  Regulations. 

On  November  19, 1979  (44  FR  S6214). 
USEP.'\  proposed  approval  of  the  Order 
as  a  revision  to  the  Michigan  SIP.  On 
February  14, 1980.  the  State  of  Michigan 
submitted  an  amendment  to  the  Order. 
USEPA  proposed  approval  of  the  Order 
as  amended  in  a  supplemental  notice  of 
proposed  rulemaking  on  April  22, 1979 
(45  VK  26983).  Interested  persons  were 
invited  to  comment  on  the  porposed 
revision  and  on  USEPA's  proposed 
rulemaking.  One  public  interest  group 
submitted  comments.  This  notice 
discusses  USEPA's  review  of  the  Order 
and  comments  received  and  announces 
USEPA's  final  approval  of  the  revision 
to  the  Michigan  SIP. 

The  Consumers  Power  Company's  J. 
H.  CanyDbell  plant  is  located  in  Port 
Sheldon  Township,  Ottawa  County, 
Michigan,  approximately  one  kilometer 
east  of  Lake  Michigan.  Ottawa  County, 
is  located  in  Air  Quality  Control  Region 
122,  which  was  designated  as  an 
attainment  area  for  SOa  in  the  October 
5. 1978  Federal  Register  (43  FR  45993). 
No  exceedances  of  the  SOa  NAAQS 
occurred  in  1978.  The  air  quality 
modeling  analysis  submitted  by  the 
Consumers  Power  Company  relied  upon 
nonreferrnce  methodology. 
Consequently,  USEPA  performed  an  air 
quality  modeling  ar.laysis  to  assure  thai 
approval  of  the  variance  for  J.  H. 
Campbell  will  not  cause  or  contribute  to 
a  violation  of  the  SO,  NAAQS  or  PSD 
increments.  USEPA  used  CRSTER.  the 
reference  rural,  single  source  Gaussian 
dispersion  model,  with  five  years  of 
representative  meteorological  data 
(1973-1977).  Based  on  its  detailed 
analysis  employing  reference 
methodology.  USEPA  concluded  that  the 
proposed  SO;  SIP  revision  for  J.  H. 
Campbell  will  not  cause  or  contribute  to 
a  violation  of  the  SO.  NAAQS  or  PSD 
increments. 

Under  the  Order  the  Company  must 
comply  with  the  following  program  for 
control  orS02  emissiorrs  fiom  the  J.  H. 
C;impbi.'ll  pi, ml; 

(1)  Di  ginnir.g  on  January  1, 1980  and 
continuing  to  January  1,  1985  fuel  burned 
at  the  Campbell  Plant  shall  not; 

(a)  On  an  annual  average  exceed  3.05 
percent  sulfur  content  by  weight  at 
12.000  Btn/pound  of  coal. 


(b)  Result  in  sulfur  dioxide  emissions 
greater  than  414  tons  on  any  calendar 
day.  This  emission  limitation  is  the 
equivalent  of  burning  coal  which 
averages  3.6  percent  sulfur  content  by 
weight  at  12,000  Btu/pound  of  coal  and 
650  megawatts  net  load  for  24  hours. 

(c)  On  a  daily  average  result  in 
emissions  of  sulfur  dioxide  greater  than 
a  rate  of  6.6  pounds  per  million  Btu  heat 
input. 

(2)  After  January  1, 1985,  emissions  of 
sulfur  dioxide  from  the  Campbell  plant 
shall  not  exceed  the  levels  prescribed  in 
Tables  and  3  and  4  of  Rule  336.49 
(Tables  41  and  42  of  revised  Rule 
336.1401)  unless  an  alternate  date  for 
compliance  with  the  levels  is 
established  by  the  Commission. 

One  public  interest  group  submitted  a 
com.ment  on  the  proposed  revision. 
COMMENT:  Michigan  Rule  336.49(b) 
(revised  rule  336.1401(6))  does  not  allow 
a  source  to  emit  S02  at  an  average  rate 
for  any  calendar  month  greater  than  was 
emitted  by  that  fuel  burning  equipment 
for  the  corresponding  calendar  month  of 
the  year  1970,  unless  otherwise 
authorized  by  the  Commission.  The 
Order  does  not  contain  provisions  that 
waive  the  requirements  of  Michigan 
Rule  336.49(6)  (revised  Rule  3.36.1401(6)). 

USEPA  RESPONSE:  Although  the 
Order  does  not  expressly  state  that  it 
acts  as  a  revision  to  Rule  336.49(6) 
(revised  Rule  336.1401(6)).  the  Order 
does  specify  interim  limitations  which 
exceed  the  Company's  1970  emissions 
Therefore.  USEPA  believes  that  this 
indicates  the  Commission's  intent  to 
remove  the  source  from  applicability  of 
Rule  336,49(6). 

USEPA 's  Final  Determination:  USEPA 
approves  the  extension  from  January  1. 
1980  until  January  1, 1985  for  the 
Consumers  Power  Company's  J.  H. 
Campbell  Plant  to  meet  the  S02 
emission  limitations  in  Rule  336.49 
(revised  Rule  336.1401)  of  the  federally 
approved  Michigan  SIP.  The  Slate  has 
indicated  that  it  is  relying  on  continuous 
emission- monitoring  andffuel  analysis  to 
determine  the  Company's  compliance 
with  the  Order.  This  is  acceptable  to 
USEPA.  If  an  alternate  date  for 
compliance  is  established  with  the 
Commission,  the  State  must  submit  the 
new  Order  to  USEPA  as  a  revision  to 
the  Michigan  SIP. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  final 
action  is  available  only  by  the  filing  of  a 
petition  for  review  in  the  United  Stales 
Court  of  Appeals  for  the  approp:  i.ite 
circuit  within  60  days  of  date  I'P 
publication.  Under  Section  307(b)(2)  of 
the  Clean  Air  Act.  the  requirements 
which  are  the  subject  of  today's  notici; 


B5006 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Rules  and  Regulations 


state's  submittal  clearly  addresses  the 
specifi'ed  criteria  for  approval. 

Note.— Under  Executive  Order  12044.  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and,  therefore,  subject  to  the 


40  CFR  Part  52 
[A-6-FRC  1703-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico 


particulate  matter  and  the  TSP  control 
strategy  for  Eddy,  Lea.  and  Grant 
Counties  were  proposed  for  approval  by 
EPA  in  a  Federal  Register  notice  of 
August  9, 1979  (44  FR  46895)  and  were 
aiven  final  annroval  on  Aoril  10, 1980  (45 
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may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

Note.— Under  Executive  Order  12044  (43  FR 
12661],  USEPA  is  required  to  judge  whether  a 
regulation  is  "significant"  and.  therefore, 
suhject  to  certain  procedural  requirements  of 
the  Order  or  whether  it  may  follow  other 
specialized  development  procedures.  USEPA 
l;ibels  these  other  regulations  "specialized".  I 
have  reviewed  this  proposed  regulation 
pursuant  to  the  guidance  in  USEPA's 
response  to  Executive  Order  12044, 
"Improving  Environmental  Regulations," 
.signed  March  1979  by  the  Administrator  and  I 
have  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(Sec.  110  of  the  Clean  Air  Act,  as  amended) 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Michigan  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1980. 

Dated:  December  18, 1980. 
Douglas  Costle, 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  1,  Part  52  is 
amended  as  follows: 

1.  Section  52.1170(c)  is  revised  by 
'adding  paragraph  30  to  read  as  follows: 

§  52. 1 1 20    Identification  of  plan. 

«         *        *        *        « 

(c)  *  *  * 

«  *  4  « 

(30)  On  July  26, 1979,  the  State  of 
Michigan  Submitted  to  USEPA  a 
revision  to  Rule  336.49  for  the 
Consumers  Power  Company's  J.  H. 
Campbell  Plant.  The  revision  is  a  Final 
Order  (No.  05-1979)  extending  the 
compliance  date  until  January  1. 1985  for 
the  Campbell  Plant  to  meet  the  sulfur 
dioxide  emission  limitations  in  Rule 
336.49.  On  February  14, 1980,  the  State  of 
Michigan  submitted  to  USEPA  an 
amendment  to  Order  No.  05-1979. 

|FR  Ddc.  a(>-4(ll  42  Filed  U-2S-A0:  »:45  fnl| 
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40  CFR  Part  52 
A-7-FRL  1711-61 

Approval  and  Promulgation  of 
Implementation  Plans:  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  In  order  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act,  as  amended,  the  State  of  Missouri 
revised  its  State  Implementation  Plan 
ISIP)  in  1979.  On  April  9, 1980.  EPA 
conditionally  approved  certain  elements 
of  Missouri's  plan  (45  FR  24140).  On 


September  5, 1980,  the  State  submitted 
db^cumentation  that  one  of  these 
contiitions  has  been  fulfilled.  This 
conduion  involves  a  requirement  that 
one  of  the  Missouri  regulations 
governing  the  emission  of  volatile 
organic  compounds  (VOC)  be  changed 
to  refiect  RACT.  On  October  10, 1980  a 
Notice  of  Receipt  of  this  material  was 
published  in  the  Federal  Register. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  EPA  is  taking  final  action 
to  approve  the  state's  submission  and  is 
incorporating  it  into  the  approved  SIP. 
The  applicable  condition  is  being 
revoked.  Until  all  conditions  are  met, 
conditional  approval  of  the  SIP  will 
continue. 

EFFECTIVE  DATE:  This  promulgation  is 
effective  January  23, 1981. 
ADDRESSES:  Copies  of  the  state 
submission  and  the  EPA  prepared  plan 
evaluation  document  are  available  for 
inspection  during  normal  business  hours 
at  the  following  locations:  EPA.  Air 
Support  Branch.  324  East  11th  Street. 
Kansas  City.  Missouri  64106;  EPA  Public 
Information  Reference  Unit.  Room  2922, 
401  M  Street  SW..  Washington.  D.C. 
20460;  Missouri  Department  of  Natural 
Resources.  2010  Missouri  Boulevard. 
Jefferson  City.  Missouri  65101.  A  copy  of 
the  state  submission  is  also  available  at 
the  Office  of  the  Federal  Register.  1100  L 
Street.  N.W..  Room  8401,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  G.  Leidwanger  at  816-374-3791 
(FTS  758-3791). 

SUPPLEMENTARY  INFORMATION:  On  April 
9, 1980,  EPA  conditionally  approved 
certain  elements  of  Missouri's  SIP  with 
regard  to  the  requirements  of  Part  D  of 
the  Clean  Air  Act.  as  amended.  A 
detailed  discussion  of  the  action  can  be 
found  in  the  Federal  Register  notice 
published  on  that  date  (45  FR  24140). 
Today's  notice  discusses  one  of  the 
conditions  promulgated  by  EPA. 

Missouri  Rule  10  CSR  10-2.260. 
Control  of  Petroleum  Liquid  Storage, 
Loading  and  Transfer,  was  conditionally 
approved  as  part  of  the  Part  D  plan 
revision  for  the  Kansas  City  ozone 
nonattainment  area.  EPA  review  of  this 
regulation  was  based  on  the  information 
contained  in  the  Control  Technique 
Guidelines  (CTGs).  The  CTGs  provide 
information  on  available  air  pollution 
control  techniques  and 
recommendations  of  what  EPA  calls  the 
"presumptive  norm"  for  reasonably 
available  control  technology  (RACT). 
Further  discussion  of  the  RACT 
requirements  can  be  found  in  the  April  9 
Federal  Register  notice. 

In  reviewing  Rule  10  CSR  10-2.260. 
EPA  noted  two  minor  deficiencies. 


Section  2  of  the  rule  requires  floating 
roof  tanks  for  liquids  having  a  vapor 
pressure  of  1.8  psia  at  70  degrees 
Fahrenheit.  The  CTG  recommends  1.5 
psia  at  storage  conditions.  Section  3  of 
the  Missouri  rule  requires  controls  to 
limit  emissions  of  volatile  organic 
compounds  during  gasoline  loading  at 
terminals  to  0.5  gram  per  gallon  of 
gasoline  loaded.  The  CTG  recommends 
0.3  gram  per  gallon  of  gasoline  loaded. 
The  State  agreed  to  revise  the  regulation 
to  agree  with  the  CTG  recommendation. 
On  April  9. 1980,  EPA  conditionally 
approved  the  rule  provided  that  the 
state  submits  a  revision  to  the  regulation 
which  contains  limits  that  agree  with  the 
CTG  recommendations  or  submits 
enforceable  compliance  orders  which 
assure  that  the  CTG  recommended 
limits  are  met.  This  revision  is  required 
by  February  1, 1981. 

On  September  5, 1980,  the  state 
submitted  revisions  to  Rule  10  CSR  10- 
2.260  for  the  purpose  of  meeting  the 
condition.  The  state  revised  the  vapor 
pressure  specification  to  1.5  psia  at  70'  F 
and  the  limit  on  gasoline  loadirtg  to  0.3 
gram  per  gallon  of  gasoline  loaded.  EPA 
issued  a  notice  of  receipt  of  this 
submission  on  October  10, 1980  (45  FR 
67344).  Although  the  state  changed  the 
vapor  pressure  specification  to  1.5  psia 
at  70"  F  instead  of  1.5  psia  at  storage 
conditions,  the  state  has  provided  a  list 
of  petroleum  products  stored  in  the 
Kansas  City  area  which  demonstrates 
that  those  products  which  would  be 
governed  by  the  CTG  recommendation 
will  also  be  covered  by  the  Missouri 
regulation. 

Based  on  its  review  of  the  submitted 
documents,  EPA  finds  that  the  condition 
on  its  approval  has  been  fully  met. 
Therefore,  EPA  is  incorporating  the 
regulatory  changes  into  the  SIP  and  is 
revoking  the  applicable  condition. 
Furthermore,  this  action  serves  to 
continue  EPA's  conditional  approval 
until  all  conditions  have  been  met. 

In  this  submission  Missouri  also 
submitted  changes  to  this  rule  for  the 
purpose  of  complying  with  the 
additional  RACT  regulations  w+iich 
were  due  July  1. 1980  (for  CTGs 
published  between  January  1978  and 
January  1979).  EPA  is  not  acting  on  these 
changes  but  only  on  the  changes 
submitted  to  comply  with  EPA's 
conditional  approval  of  Rule  10  CSR  10- 
2.260  promulgated  on  April  9. 1980. 
Proposed  action  on  the  additional  RACT 
regulations  will  be  published  in  the 
Federal  Register  at  a  later  date. 

EPA  finds  that  further  notice  and 
comment  on  this  issue  are  unnecessary. 
The  corrective  action  was  clearly 
identified  in  EPA's  promulgation  and  the 
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(16]  Compliance  schedules  for  several 
industries  located  in  Eddy,  Lea  and 
Grant  Counties  were  submitted  to  EPA 
by  the  Governor  of  New  Mexico  on  July 
25. 1979. 

§52.1626    lAmended] 


(b)  is  added  to  read  as  follows: 

***** 

(b)  The  compliance  schedules  for  the 
sources  identified  below  are  approved 
as  nreeting  the  requirements  of  §  51.6 
and  §  51.15  of  this  chapter.  All 


EPA  has  a  responsibility  under  the 
Clean  Air  Act  to  take  final  action  on  the 
portion  of  the  SIP  which  addresses  Part 
D  regulations  by  July  1, 1979  or  as  soon 
thereafter  as  possible. 
On  November  9. 1979  EPA  published 
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statg's  submittal  clearly  addresses  the 
specifred  criteria  for  approval. 

Note.— Under  Executive  Order  12044.  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and,  therefore,  subject  to  the 
procedural  requirements  of  the  Order,  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  "specialized".  I  have 
reviewed  this  regulation  and  determined  it  is 
a  specialized  regulation  not  subject  to  the 
procedural  requirements  of  Ext'culive  Order 
12044. 

This  notice  of  proposed  rulemaking  is 
issued  under  authority  of  Section  110  of 
the  Clean  Air  Act  as  amended. 

Dated:  December  18. 1980. 
Douglas  M.  Costle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Slate  of 
Missouri  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1980. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  AA— Missouri 

1.  40  CFR  Part  52  is  amended  by 
revising  §  52.1320(c)(16)(iv)  and  by 
adding  a  new  §  52.1320(c)(23)  to  read  as 
follows: 

§  S2.1320    Identification  of  plan. 


(c)  *  *   • 

(16)  '  *  *  Included  in  the  plan  are  the 
following  approved  regulations: 

***** 

{iv]  Rule  10  CSR  10-2.260  Control  of 
Petroleum  Liquid  Storage.  Loading  and 
Transfer  (Kansas  City)  is  approved  as 
RACT: 


(23)  Revisions  to  Rule  10  CSR  10-2.260 
Control  of  Petroleum  Liquid  Storage, 
Loading  and  Transfer  (Kansas  City), 
submitted  on  September  5, 1980, 
amending  the  vapor  pressure  limit  in 
Section  2(A)  and  amending  the  limit  on 
gasoline  loading  in  Section  3(BJ(1).  are 
approved  as  RACT. 

§52.1324    [Amended] 

2.  Section  52.1324  is  amended  by 
revoking  paragraph  {c](l)(iv].  The 
paragraphs  designated  as  (c](l){v). 
(c)(l)(vi),  (vi](A)  and  {vi1(B)  arc 
redesignated  as  (c)(2),  {c](3).  and  (3)(i) 
and  (3)(ii)  respectively. 

[YR  Doc.  80-10293  Filed  12-2J  .80:  B  f.  .im| 
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40  CFR  Part  52 
[A-6-FRC  1703-31 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico 
Schedules  of  Compliance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  gives  final 
approval  to  compliance  schedules  for 
sources  governed  by  New  Mexico  Air 
Quality  Particulate  Control  Regulations 
50»— POTASH,  SALT  OR  SODIUM 
SULFATE  PROCESSING  EQUIPMENT, 
509— LI.ME  MANUFACTURING 
PLANTS,  and  510— FUGITIVE 
PARTICULATE  EMISSIONS  FROM 
NON-FERROUS  SMELTERS.  These 
schedules  were  submitted  by  the 
Governor  as  revisions  to  the  New 
Mexico  State  Implementation  Plan  (SIP) 
to  fulfill  one  of  the  conditionally 
approved  items  specified  in  the  April  10, 
1980,  final  rulemaking  on  the  New 
Mexico  Plan  for  Nonattainment  Areas 
(45  FR  24460).  EPA  is  approving  these 
compliance  schedules  and  is  continuing 
the  conditional  approval  of  the  New 
Mexico  Plan  for  Nonattainment  Areas  in 
effect. 

EFFECTIVE  DATE:  December  24, 1980. 
ADDRESSES:  Copies  of  the  above 
material  are  available  for  inspection 
during  normal  business  hours  at  the 
following  addresses: 
F.nviionmental  Protection  Agency, 
Public  Information  Reference  Unit, 
Room  2922,  EPA  Library,  401  M  Stseet, 
S.W.,  Washington,  D.C.  20460 
The  Officcof  The  Federal  Register,  1100 
L  Street,  N.W.,  Room  8401, 
Washington,  D.C.  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Stubberfield,  Chief, 
Implementation  Plan  Section,  Air 
Programs  Branch,  Air  and  Hazardous 
Materials  Division,  Environmental 
Protection  Agency,  Region  6, 1201  Elm 
Street,  Dallas,  Texas.  (214)  767-1518. 
SUPPLEMENTARY  INFORMATION:  The 
Governor  of  New  Mexico  submitted 
compliance  schedules  for  particulate 
sources  located  in  areas  designated  as 
not  attaining  the  NAAQS  for  total 
suspended  particulates  (TSP)  on  July  25, 
1979.  The  New  Mexico  Environmental 
Improvi'mcnt  Division  developed  the 
po.'tion  of  the  New  Mexico  SIP  which 
addresses  the  attainment  and 
maintenance  of  the  standards  for 
particulate  matter.  These  compliance 
schedules  pertain  to  particulate  sources 
located  in  Eddy,  Lea,  and  Grant 
Counties.  New  Mexico  State  Regulations 
508,  .509.  and  510  governing  control  of 


particulate  matter  and  the  TSP  control 
strategy  for  Eddy,  Lea.  and  Grant 
Counties  were  proposed  for  approval  by 
EPA  in  a  Federal  Register  notice  of 
August  9, 1979  (44  FR  46895)  and  were 
given  final  approval  on  April  10, 1980  (45 
FR  24460). 

New  Mexico  State  Regulation  508 
establishes  final  compUance  dates  of 
December  31, 1982,  and  December  31, 
1984,  for  the  attainment  of  the  primary 
and  secondary  standards,  respectively 
for  potash,  salt,  and  sodium  sulfate 
facilities.  Regulation  509  establishes  a 
final  compliance  date  of  December  31. 
1980,  for  lime  manufacturing  facilities. 
Regulation  510  governing  fugitive 
particulate  matter  from  nonferrous 
smelters  establishes  a  final  compliance 
date  of  December  31. 1980.  Additionally. 
Regulation  510  establishes  December  31. 
1983,  as  the  date  after  which  no 
nonferrous  smelting  facility  may  (1) 
utilize  storage  piles  for  process 
materials  unless  they  are  properly 
controlled  or  enclosed  or  (2)  utilize 
roadways  or  parking  lots  within  the 
facility  boundaries  unless  they  are 
cleaned  frequently  or  unless  control  of 
emissions  is  sufficient  to  prevent  the 
accumulation  of  fugitive  particulates  in 
these  areas. 

EPA  finds  good  cause  exists  for 
making  this  rule  immediately  effective. 
The  submitted  compliance  schedules 
meet  the  necessary  provisions  for 
compliance  schedules  as  outlined  in  40 
CFR  51.15.  I 

Note.— Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  i.s 
"significant"  and  therefore  subject  to  the 
procedu!-al  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regidations  "specialized."  I  have 
reviewed  this  regulation  and  determined  that 
it  is  a  specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive  Order 
10244. 
(Sec.  110  of  the  Gloan  Air  Act,  as  an.  ■nded) 

Dated:  Decembw  18. 1980. 
Douglus  M.  Costle, 
Adniiih-i/ralor. 

Note.^lncorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
New  Mexico  w;is  approved  by  the  Dir^'ctor  of 
{he  Federal  Register  on  July  1,  1980. 

Part  52  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
for  revision  as  follows: 

Subpart  GG— New  Mexico 

1.  In  Section  52.1620,  paragraph  (c).  a 
new  paragraph  (16)  is  added  to  read  as 
follows: 

§  52. 1 620    Identification  of  plan. 

*         «         ^         *         * 

(c)  *   -  * 
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held  between  April  1979  and  September 
1980,  when  the  final  Spokane  strategy 
was  submitted  to  EPA.  Involvement  of 
elected  officials  occurred  at  both  the 
city  and  county  levels  through  their 


ensure  implementation  of  the 
transportation  control  plan.  The  position 
was  filled  during  March,  1980. 

It  is  EPA's  judgment  that  attainment 
of  the  CO  standard  by  December  31. 


1  r*a  otft  rra 


accomplished.  However,  the  measure 
does  not  commit  to  a  date  by  which  the 
operating  budget  will  be  increased  to 
accommodate  the  system  expansion. 
EPA  understands  that  a  sales  tax 

inrroaeo  moaeiiro  urill  hp  vntpH  on  nV 
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(16)  Compliance  schedules  for  several 
industries  located  in  Eddy,  Lea  and 
Grant  Counties  were  submitted  to  EPA 
by  the  Governor  of  New  Mexico  on  July 
25, 1979. 

§52.1626    [Amended] 

2.  In  Section  52.1626,  a  new  paragraph 


(b)  is  added  to  read  as  follows: 

***** 

(b)  The  compliance  schedules  for  the 
sources  identified  below  are  approved 
as  meeting  the  requirements  of  §  51.6 
and  §  51.15  of  this  chapter.  All 
regulations  cited  are  air  pollution 
control  regulations  of  the  State. 


New  Mexico 


Source 


LocaWn 


Regulation 
involved 


Eflectrve 
date 


Final 

compiiance 

dale 


Eddy  County 


AMAX  CInemicai  Corp 

DUVAL  Corp t. 

Inl'l  Minerals  and  Chem.  Corp.. 

Kerr-McGee  Chem  Corp 

Mississippi  CtiefTKcal 

National  Potash  Co 

Potash  Co  of  Ametica 

United  Salt  Corp 


Carlstwd... 
Carlsbad... 
Carlsbad... 
Carlsbad.. 
Carlsbad.. 
Carlsbad... 
Carlsbad.. 
Carlsbad... 


'508 
508 
S08 
508 
SOB 
508 
508 
508 


Immediately.. 
Immediately .. 
Immediately .. 
Immediately .. 
Immediately.. 
Immediatety.. 
hnmed  lately.. 
Inrwnediatety.. 


11/1/80 

12/31/82 

12/31/84 

9/1/81 

9/15/81 
12/31/81 
12/31/82 
12/31/81 


Lea  County 

Climax  Chem.  Co 

Monument 

508 

Immediately 

12/31/82 

Grant  County 

Kennecott  Copper  Corp 

Hurley 

_ 509 

trtimediately 

12/30/80 

510 

Immedetety 

12/31/82 

[FR  Doc.  80-40164  Filed  12-2J-80:  8:45  am) 
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40  CFR  Part  52 
[A-10-FRL-1711-5] 

Approval  Promulgation  of 
Implementation  Plans;  Revision  to  the 
Washington  State  implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  today  approves  a  revision  to  the 
Washington  State  Implementation  Plan 
(SIP)  dealing  with  Part  D  (Plan 
Requirements  for  Nonattairmient  Areas) 
of  the  Clean  Air  Act,  as  amended  in 
1977,  (hereafter  referred  to  as  Act)  (42 
U.S.C.  1857  et  seq.).  EPA  is  conditionally 
approving  the  transportation  control 
plan  (TCP)  of  the  Spokane  carbon 
monoxide  (CO)  attainment  strategy  as  a 
follow-up  to  the  rulemaking  of  June  5, 
1980  (45  FR  37821)  where  EPA  took  no 
final  action  on  this  portion  of  the 
Washington  Part  D  SIP.  The  new  source 
review  (NSR)  requirements  were  also 
conditionally  approved  in  that  action.  In 
accordance  with  conditional  approvals, 
the  State  of  Washington  is  required  to 
submit  to  EPA  additional  materials  to 
satisfy  the  conditions  of  this  action  no 
later  than  March  31. 1981. 


EFFECTIVE  DATE:  December  24. 1980. 

ADDRESSES:  Copies  of  the  relative 
material  for  this  revision  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

The  Office  of  the  Federal  Register.  1100 

L  Street  NW.,  Room  8401, 

Washington,  D.C.  20408 
Central  Docket  Section  (lOA-79-1), 

West  Tower  Lobby,  Gallery  I. 

Environmental  Protection  Agency,  401 

M  Street  SW,  Washington.  D.C.  20460 
Air  Programs  Branch,  Environmental 

Protection  Agency,  1200  Sixth  Avenue. 

Seattle,  Washington  98101 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  R.  Thiel.  P.  E.,  Chief,  Air 
Programs  Branch,  U.S.  Environmental 
Protection  Agency.  Region  10, 1200  Sixth 
/\venue.  Seattle,  Washington  98101, 
Telephone  No.  (206)  442-1230,  FTS  399- 
12,W. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  finds  that  good  cause  exists  for 
making  the  action  taken  in  this  notice 
im.mediately  effective  for  the  following 
reasons:  (1)  implementation  plan 
revisions  are  already  in  effect  under 
State  law  and  EPA  approval  poses  no 
additional  regulatory  burden,  and  (2) 


EPA  has  a  responsibility  under  the 
Clean  Air  Act  to  take  fmal  action  on  the 
portion  of  the  SIP  which  addresses  Part 
D  regulations  by  July  1. 1979  or  as  soon 
thereafter  as  possible. 

On  November  9, 1979  EPA  published 
in  the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  (44  FR  65084) 
describing  the  nature  of  the  Washington  ■ 
SIP  revision,  discussing  certain 
provisions  which,  in  the  opinion  of  EPA, 
did  not  comply  with  the  Act  and 
requesting  public  comment.  On  June  5. 
1980  (45  FR  37821)  EPA  published  a 
Notice  of  Final  Rulemaking  on  most 
portions  of  the  SIP.  However,  no  action 
was  taken  on  the  TCP  portion  of  the 
Spokane  CO  strategy  because  of  on- 
going discussions  pertaining  to  technical 
deficiencies  in  calculation  of  emission 
reductions.  These  issues  have  been 
settled  and  EPA  is  today  publishing 
conditional  approval  of  the  Spokane 
TCP. 

n.  Background 

As  part  of  the  June  5. 1980  (45  FR 
37821)  final  rulemaking,  a  complete 
description  of  the  Federal  and  State 
actions  leading  up  to  the  submittal  of 
this  SIP  revision  was  presented.  The 
only  addition  to  that  information  is  that 
the  lead  agency,  the  Spokane  Regional 
Planning  Conference  (SRPC),  held  and 
participated  in  numerous  public 
meetings  between  April  1979  and  August 
1980  dealing  with  the  revision  to  the 
measure  for  "reduction  of  on-street 
parking."  In  September  1980,  the  SRPC 
adopted  and  the  State  submitted  a 
revised  CO  TCP  for  inclusion  in  the  SIP. 
This  revision  did  not  measurably  alter 
the  TCP  for  which  EPA  proposed  action 
November  9, 1979  (44  FR  65084), 

III.  TCP  Analysis  and  EPA  Action 

A.  TCP  Development:  The  Spokane 
nonattainment  area  is  confined  to  a 
small  portion  of  the  CBD  and  major 
traffic  corridors.  The  designated  lead 
agency  is  the  Spokane  Regional 
Planning  Conference  (SRPC).  The  SRPC 
worked  closely  with  the  Spokane 
County  Air  Pollution  Control  Authority, 
the  Washington  Department  of 
Transportation,  the  Federal  Highway 
Administration  and  the  State  of 
Washington  Department  of  Ecology 
(DOE)  in  developing  this  plan.  Citizen 
participation  was  realized  through  the 
citizen  advisory  committee  and  four 
public  hearings  prior  to  the  official 
submittal  of  the  SIP  to  EPA  in  April 
1979.  Additional  public  participation  to 
consider  modifications  to  that  plan  were 
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Register  notice  shortly  after  the 
expiration  of  the  time  limit  for 
submission.  The  notice  will  armounce 
that  the  conditional  approval  is 
withdrawn,  the  SIP  is  disapproved  and 
funding  limitations  under  Section  176 


(c)  *  *  * 

(23)  On  September  10, 1980  the 
Governor  submitted  a  revised 
transportation  control  plan  for  the 
Spokane  carbon  monoxide 
nonattainment  area  calling  for 


instruction  that  in  calculating  terminal 
value  the  NSO  applicant  must  capitalize 
net  income  for  1986  plus  the  after  tax 
interest  expense  on  long-term  debt. 

Elsewhere  in  today's  Federal  Register 
the  Administrator  has  proposed  certain 
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held  between  April  1979  and  September 
1980,  when  the  final  Spokane  strategy 
was  submitted  to  EPA.  Involvement  of 
elected  officials  occurred  at  both  the 
city  and  county  levels  through  their 
participation  in  public  hearings  and 
interdeparimental  and  advisory 
committees. 

B.  Emission  Reduction:  The 
attainment  analysis  was  conducted 
using  an  EPA  approved  model  and 
predicts  attainment  of  the  8-hour 
standard  by  1982  through 
implementation  of  reasonably  available 
control  measures,  without  I/M.  The  total 
emissions  reduction  required  to  achieve 
the  standard  is  57  percent.  EPA  felt  that 
the  initial  emission  reductions  projected 
to  result  from  the  control  strategy 
discussed  below  (approximately  59-68 
percent  by  1983)  were  excessive  and 
that  the  air  quality  analysis,  upon  which 
this  prediction  was  based,  was 
technically  inadequate.  The  SRPC  has 
revised  the  technical  analysis  to  correct 
these  deficiencies.  The  reanalysis 
indicates  that  a  reduction  of  only  44 
percent  is  required.  Using  the  same 
transportation  control  measures,  an 
emission  reduction  of  44-48  percent  will 
be  achieved. 

C.  Transportation  Control  Plan: 
Carbon  monoxide,  primarily  a 
transportation-related  pollutant,  will  be 
controlled  by  the  transportation 
measures  outlined  below.  In  order  to 
reduce  emissions  from  mobile  sources, 
two  different  approaches  can  be  taken. 
The  first  approach  is  to  reduce  vehicle 
usage  (e.g.,  miles  traveled).  The  second 
approach  is  to  reduce  the  emissions 
from  individual  vehicles  (e.g.,  inspection 
and  maintenance). 

Measures  which  have  been 
implemented  or  are  scheduled  to  be 
implemented  include  the  following: 


Measurs 


Implementation 
date 


(1)  Transil-MaAeting  Program 

(2)  Bus  Ridership  Incentive  Program 

(3)  Increased  Transit  Servica  Dunng 
Peak  Periods-Bus  acquisition 

(4)  Reduction  ol  On-Street  Parking  (6:30 
a.m.-9:00  a.m.  and  3:30  p.m.-7:00 
p.m.,  except  Sunday) 

(5)  Ordinance  to  Prohibit  Excessive  Ve- 
hicle Idling 

(6)  Loading  Zone  Permit  System 

(7)  Off  street  Parking  Program  (3  ele- 
ments)  - 

(8)  Employer  Programs  to  Increase  Use 
o(  Mult  Occupancy  Vehicles 

(9)  Staggered  Work  Hours 

(10)  Computer  Synchronization  of  Traffic 
Signals 

(11)  Traffic  Flow  Improvements 

i)2)  Fleet  Vehicle  Controls -. 

'  Ongoing. 

'  Date  of  presentatkjn  of  ordinance  to  Oty  Council. 

The  City  has  also  established  a 
position  for  a  person  to  assist  and 


(•) 

9/80 

2/80 


9/80 

«2/80 
«3/80 

10/80 

3/80 
3/80 

8/80 

1980-81 

•8/80 


ensure  implementation  of  the 
transportation  control  plan.  The  position 
was  filled  during  March,  1980. 

It  is  EPA's  judgment  that  attainment 
of  the  CO  standard  by  December  31, 
1982  is  contingent  upon  aggressive 
implementation  of  all  measures 
described  in  the  TCP.  In  particular, 
although  the  measure  for  expanding  the 
transit  program  is  designed  to  achieve 
30  percent  of  the  required  reduction,  the 
current  operating  budget  contains  no 
allowance  for  expansion  in  transit 
service,  even  for  the  existing  system.  It 
is  critical  that  the  operating  funds  be 
secured  in  time  for  implementing  the 
expanded  transit  service  on  schedule. 

[D]  Deficioncies/Comments/EPA 
Action:  The  Spokane  CO  TCP  addresses 
most  of  the  item^  contained  in  the  EPA 
guidance.  However,  there  were  certain 
deficiencies  in  the  proposed  plan  that 
require  correction.  Accordingly,  EPA 
proposed  approval  of  the  Spokane  CO 
TCP  on  November  9, 1979  with  the 
following  conditions: 

1.  Deficiencies:  (a)  An  air  quality 
reanalysis  must  be  completed  by 
December  15. 1979.  Major  portions  of  the 
reanalysis  include  the  inventory  of 
emissions  related  to  parking,  emission 
reduction  credits  and  a  schedule  for  an 
inspection  and  maintenance  program,  if 
the  reanalysis  shows  attainment  beyond 
1982. 

(b)  The  plan  must  include  evidence  of 
adoption  by  public  hearing  including 
notice  and  summary  of  comments  and 
disposition  of  comments.  Evidence  of  an 
A-95  Clearinghouse  Review  is  also 
required. 

(c)  The  plan  must  include  a 
commitment  to  fund  projects  for  the 
purpose  of  expanding  and  improving 
public  transit,  including  increased 
operating  revenue. 

(2)  State  Response:  (a)  The  air  quality 
reanalysis  wa's  submitted  by  the 
deadline  and  all  technical  deficiencies 
were  corrected.  The  State  submitted  the 
corrected  plan  to  EPA  on  September  10, 
1980. 

(b]  InfoVmation  verifying  the  public 
hearing  process  and  Clearinghouse 
Review  procedure  was  submitted. 

(c)  This  condition  as  written  was  , 
necessary  if  an  extension  of  the 
attainment  date  was  required  as  a  result 
of  the  December  15, 1979  reanalysis.  An 
extention  was  not  necessary.  However, 
the  revised  TCP  includes  a  measure  to 
"increase  transit  service  during  peak 
hours." 

This  requires  expansion  of  the  transit 
system  and  an  increase  in  the  operating 
budget.  At  present  the  measure  commits 
to  obtaining  funding  for  new  buses  from 
the  Urban  Mass  Transit  Authority  by 
February  1980.  This  has  been 


accomplished.  However,  the  measure 
does  not  commit  to  a  date  by  which  the 
operating  budget  will  be  increased  to 
accommodate  the  system  expansion. 
EPA  understands  that  a  sales  tax 
increase  measure  will  be  voted  on  by 
the  public  in  March  1981  to  provide  for 
increased  operating  revenue  for  the 
transit  system.  In  light  of  this  proposed 
action,  EPA  will  condition  the  approval 
of  the  TCP  based  on  submission  by 
March  31, 1981  of  a  detailed  schedule  for 
implementation  of  increased  transit 
service  as  expeditiously  as  practicable. 
•  (iii)  Public  Comment:  None. 
(iv)  EPA  Action:  (a)  Approval. 

(b)  Approval. 

(c)  Conditional  Approval:  Submission 
by  March  31, 1981  of  a  detailed  schedule 
for  implementation  of  increased  transit 
service  as  expeditiously  as  practicable 
will  correct  the  deficiency. 

Failure  to  satisfy  these  conditions  and 
make  reasonable  efforts  to  implement 
the  TCM's  on  a  timely  basis  could 
subject  Spokane  to  funding  limitations 
under  Section  176  and  316  of  the  Act  and 
growth  limitations  under  Section  110. 

IV.  Additional  SIP  Requirements 

EPA  is  taking  final  action  to 
conditionally  approve  one  element  of 
Washington's  plan,  the  Spokane  CO 
TCP.  A  discussion  of  conditional 
approval  and  its  practical  effect  appears 
in  a  supplement  to  the  General 
Preamble,  44  FR  38583  (July  2, 1979),  44 
FR  50371  (August  28, 1979),  44  FR  53716 
(September  17, 1979),  and  44  FR  67182 
(November  23, 1979).  This  conditional 
approval  requires  the  State  to  submit 
information  by  March  31, 1981. 

There  will  be  no  extension  of  the 
conditional  approval  deadline  which  is 
being  promulgated  today.  EPA  will 
follow  the  procedures  described  below 
when  determining  whether  the  State  has 
satisfied  the  conditions. 

1.  If  the  State  submits  the  required 
additional  documentation  according  to 
schedule.  EPA  will  publish  a  notice  in 
the  Federal  Register  announcing  receipt 
of  the  material.  The  nofice  of  receipt  will 
also  announce  that  the  conditional 
approval  is  continued  pending  EPA's 
final  action  on  the  submission. 

2.  EPA  will  evaluate  the  State's 
submission  to  determine  if  the 
conditions  are  fully  satisfied.  After 
review  is  complete,  a  Federal  Register 
notice  will  be  published  either 
approving  or  disapproving  the  State's 
action.  If  the  action  is  disapproved,  the 
funding  limitations  under  Sections  176 
and  316  and  growth  sanctions  under 
Section  110  of  the  Act  may  be  imposed. 

3.  If  the  State  fails  to  timely  submit  the 
required  materials  needed  to  meet  a 
condition.  EPA  will  publish  a  Federal 
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during  the  comment  period,  or  that  the 
grounds  for  such  objection  arose  after 
the  comment  period  but  within  the  time 
specified  for  judicial  review  (which  EPA 
concludes  means  within  the  60-day  time 
period  provided  for  judicial  review 


use  of  constant  controls  absent  the 
Administrator's  recommendation  that 
such  a  waiver  be  granted.  This  notice 
discusses  these  points  seriatim. 
1.  Specification  of  24-hour  running 


average. 


t.nna'itaA  in  ita  notifinn  fVlP 


dioxide  that  will  actually  be  breathed  by 
people  will  also  be  reported.  43  FR  34892 
(August  7. 1978).  This  was  because  the 
24-hour  NAAQS  for  sulfur  dioxide  was 
based  on  health  studies  that  showed 
that  continuous  24-hour  exposures  to 
aiilfnr  Hinxidft  are  harmful  to  human 
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Register  notice  shortly  after  the 
expiration  of  the  time  limit  for 
submission.  The  notice  will  announce 
that  the  conditional  approval  is 
withdrawn,  the  SIP  is  disapproved  and 
funding  limitations  under  Section  176 
and  316  may  be  imposed.  Section 
110(a)(2)(I)  restrictions  on  growth  will  be 
imposed  or  continue  to  be  in  effect. 

If  funding  limitations  are  necessary, 
procedures  for  applying  them  would  be 
consistent  with  those  published  in  the 
Federal  Register  on  April  10, 1980  (45  FR 
24692).  These  procedures  will  not  be 
discussed  in  detail  here. 

Section  316  of  the  Act  also  allows  the 
Administrator  of  the  EPA  to  withhold, 
condition  or  restrict  grants  for  the 
construction  of  sewage  treatment  works 
in  nonattainment  areas  where  the  State 
is  not  making  reasonable  further 
progress  towards  attainment  of  all 
national  ambient  air  quality  standards 
(NAAQS). 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  I  have 
reviewed  this  regulation  and  determined 
that  it  is  a  specialized  regulation  not 
subject  to  the  procedural  requirements 
of  Executive  Order  12044. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  EPA"s  final 
action  conditionally  approving  the 
transportation  control  plan  portion  of 
the  Spokane  CO  nonattainment  strategy 
is  available  on/y  by  the  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  today.  Under 
Section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  which  are  the  subject 
of  today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

(Sec.  110(a)  and  172  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7410(a)  and  7502)) 

Dated:  December  18, 19b0. 
Douglas  M.  Costle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1980. 

Part  52  of  Chapter  I,  Tide  40.  Code  of 
Federal  Regulations  is  hereby  amended 
'as  follows: 

Subpart  WW— Washington 

1.  In  Section  52.2470  paragraph  (c)(23) 
is  added  as  follows: 

§  52.2470    Identification  of  plan. 


(c)  *  *  * 

(23)  On  September  10, 1980  the 
Governor  submitted  a  revised 
transportation  control  plan  for  the 
Spokane  carbon  monoxide 
nonattainment  area  calling  for 
attainment  by  December  31, 1982. 

2.  In  Section  52.2487  paragraph  (a)(2) 
is  added  as  follows: 

§  52.2487    Control  strategy:  Cartion 
Monoxide. 

***** 

(a)  *  *  • 

(2)  The  Spokane  transportation 
control  plan  portion  of  the  carbon 
monoxide  control  strategy  is  approved 
provided  the  State  submits  information 
to  satisfy  the  following  condition  by 
March  31, 1981. 

(i)  Submission  of  a  detailed  plan  to 
implement  expanded  transit  service  as 
expeditiously  as  practicable. 

|FR  Doc.  80-40165  Filed  12-23-80;  8:45  am] 
BILLING  CODE  6560-38-M 


40  CFR  Part  57 
[FRL  1691-7J 

Primary  Nonferrous  Smelter  Orders; 
Response  to  Petitions  for 
Reconsideration;  Technical 
Corrections 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 
ACTION:  Partial  grant  and  partial  denial 
of  petition  for  reconsideration;  technical 

corrections. 

summary:  On  June  24, 1980,  EPA 
promulgated  regulations  that 
established  the  minimum  required 
contents  of  initial  primary  nonferrous 
smelter  orders  (NSOs)  issued  under 
section  119  of  the  Clean  Air  Act  (Act), 
and  the  criteria  and  procedures  EPA  will 
use  in  issuing  NSOs  and  in  evaluating 
NSOs  issued  by  States. 

This  action  is  the  Administrator's 
response  to  several  petitions  for 
reconsideration.  The  Administrator  has 
denied  certain  points  and,  in  response  to 
other  points,  made  final  technical 
corrections  to  the  instructions  for,  and 
economic  forecasts  to  be  used  with 
Appendix  A  of  the  NSO  regulations.  The 
intended  effect  of  these  technical 
corrections  concerning  Appendix  A 
would  (1)  make  the  deflator  for 
production  costs  consistent  with  the 
deflator  for  copper  prices;  (2)  adjust 
certain  cost  of  capital  figures  to  reflect 
recent  high  inflation  rates;  (3)  adjust  the 
instructions  for  calculating  terminal 
value  to  reflect  the  change  iii  the  cost  of 
capital  figures;  and  (4)  delete  the 


instruction  that  in  calculating  terminal 
value  the  NSO  applicant  must  capitalize 
net  income  for  1966  plus  the  after  tax 
interest  expense  on  long-term  debt. 

Elsewhere  in  today's  Federal  Register 
the  Administrator  has  proposed  certain 
amendments  to  the  NSO  regulations  in 
response  to  petitions  for 
reconsideration. 

DATES:  To  the  extent  the  Administrator 
has  not  granted  the  petitions,  the  action 
announced  in  this  notice  is  effective 
December  24. 1980. 

ADDRESSES:  Docket  Number  DSSE-7&-1 
contains  all  supporting  materials  used 
by  EPA  in  evaluating  the  petition.  The 
docket  is  open  for  public  inspection  and 
copying  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Main  Lobby.  Gallery  I,  Waterside  Mall, 
401  M  Street.  SW.,  Washington.  D.C. 
20460.' 

FOR  FURTHER  INFORMATION  CONTACT. 

David  Rochlin,  Division  of  Stationary 
Source  Enforcement  (EN-341),  401  M 
Street,  SW..  Washington,  D.C.  20460, 
telephone  202-755-2542. 

SUPPLEMENTARY  INFORMATION: 

I.  Criteria  for  Review  of  the  Petitions  for 
Reconsidera  tion 

Arizona  stated  that  its  petition  for 
reconsideration  was  filed  under  section 
307(b)(1)  of  the  Act.  42  U.S.C.  1857h- 
5(b)(1),  as  described  in  Oljato  Chapter 
of  the  Navajo  Tribe  v.  Train.  515  F.2d 
654  (D.C.  Cir.  1975).  Congress,  however, 
amended  section  307  in  1977  and 
expressly  set  out  in  section  307(d)(7)(B), 
42  U.S.C.  7607(d)(7)(B)  the  procedure 
and  criteria  for  the  Administrator  to  use 
in  evaluating  a  petition  for 
reconsideration  such  as  this  one,  as 
ASARCO/Magma  recognized.' 
Accordingly,  the  Administrator  has 
reviewed  both  petitions  under  section 
307(d)(7)(B)  which  EPA  believes  is  the 
exclusive  basis  for  such  review. 

Section  307(d)(7)(B),  which  to  a  large 
degree  codified  Oljato.  is  narrow  in  time 
and  scope.  It  provides  that  any  new 
material  must  first  be  submitted  to  EPA 
to  determine  whether  further 
proceedings  are  warranted  before  any 
judicial  review  is  available.  Specifically, 
section  307(d)(7)(B)  provides  that  the 
Administrator  shall  convene  a 
proceeding  to  reconsider  the  rule  in 
question  if  a  person  raising  an  objection 
can  demonstrate  that  (1)  it  was 
impracticable  to  raise  such  objection 


'  Congress,  under  section  307^d)(l)(G).  explicitly 
made  eny  petition  for  reconsideration  of  the 
Administrators  final  .\S0  rules  subject  to  section 
307(d)(7)(B). 


\ 
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Constitution,  require  the  use  of  a 
consent  statement  in  a  criminal 
prosecution.  The  State  discussed  the 
constitutional  issues  it  perceived,  and 
particularly  questioned  whether,  in 
effect,  use  of  the  consent  form  would 
create  an  unconstitutional,  irrebuttable 


that  its  use  would  necessarily 
"interfere"  with  the  successful 
implementation  of  stack  emission 
curtailment  procedures.  It  simply  deals 
with  the  possibiUty  that  a  given  smelter 
may  be  operating  an  SCS  that  is  not 
currently  designed  to  deal  with  fueitive 


EPA  is  today  making  a  technical 
correction  to  §  57.816  to  conform  it 
exactly  to  the  statutory  language.  This 
change  is  consistent  with  EPA's  original 
intent,  which  was  to  implement  the 
statute's  obvious  meaning  that  a  waiver 
is  to  be  granted  bv  a  State  only  if  the 
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during  the  comment  period,  or  that  the 
grounds  for  such  objection  arose  after 
the  comment  period  but  within  the  time 
specified  for  judicial  review  (which  EPA 
concludes  means  within  the  60-day  time 
period  provided  for  judicial  review 
under  section  307(b)(1).  42  U.S.C. 
7607(b)(1));  and  (2)  such  objection  is  one 
of  central  relevance  to  the  outcome  of 
the  rule.  If  the  Administrator  refuses  to 
initiate  such  a  proceeding,  the  moving 
party  may  seek  judicial  review  of  that 
decision  under  section  307(b)  of  the  Act, 
42  U.S.C.  7607(b). 

EPA  interprets  the  phrase  "of  central 
relevance  to  the  outcome  of  the  rule"  to 
mean  that  the  petitioner  must 
demonstrate  that  its  objection,  if 
assumed  to  be  true,  would  cause  EPA 
seriously  to  consider  changing  the  rule 
previously  promulgated.  This  is  clear 
from  the  statutory  language  itself  that 
speaks  specifically  of  objections 
centrally  relevant  to  the  "outcome  of  the 
rule."  This  is  stricter  than  section 
307(d)(4)(B)  which  speaks  of  documents 
of  "central  relevance  to  the  rulemaking," 
for  purposes  of  including  documents  in 
the  administrative  record.  It  is  more 
akin,  in  both  wording  and  purpose,  to 
section  307(d)(8)  which  provides  that  a 
judicial  remand  on  procedural  grounds 
should  be  based  only  on  an  error  so 
serious  and  related  to  matters  of  such 
"central  relevance  to  the  rule  that  there 
is  substantial  likelihood  that  the  rule 
would  have  been  significantly  changed" 
if  such  an  error  had  been  made. 

II.  Discussion 

The  following  discussion  sets  out  the 
Administrator's  response  to  the  petitions 
and  the  reasons  for  it.  EPA  has  also 
added  in  response  to  the  petitions  item 
number  VI-B-1  to  the  public  docket. 
This  item  explains  certain  of  the  reasons 
for  the  Administrator's  response  in 
greater  detail. 

A.  Arizona  Petition 

In  its  petition,  Arizona  argued  that  the 
NSO  regulations  should  (1)  specify 
whether  compliance  with  the  24-hour 
sulfur  dioxide  national  ambient  air 
quality  standard  (NAAQS)  is 
determined  by  using  a  running  or 
discrete  average;  (2)  excuse  excess 
emissions  during  acid  plant  start-up 
after  scheduled  maintenance;  (3) 
address  whether  use  of  the  required 
consent  to  liability  is  constitutional  in  a 
criminal  proceeding;  (4)  reflect  the 
reality  that  a  supplementary  control 
system  (SCS)  can  reliably  prevent 
NAAQS  violations  caused  by  a 
smelter's  fugitive  emissions,  as  well  as 
by  its  stack  emissions;  and  (5)  delete  the 
requirement  that  a  state  cannot  issue  a 
waiver  of  the  interim  requirement  for  the 


use  of  constant  controls  absent  the 
Administrator's  recommendation  that 
such  a  waiver  be  granted.  This  notice 
discusses  these  points  seriatim. 

1.  Specification  of  24-hour  running 
average. 

Arizona  repeated  in  its  petition  the 
comment  it  submitted  on  the  proposed 
NSO  regulations  that  EPA  should 
specify  whether  the  24-hour  NAAQS  for 
sulfur  dioxide  was  a  discrete  or  running 
(non-overlapping)  average.  Arizona  did 
not  argue  for  either  a  discrete  or  running 
average,  but  contended  only  that 
specification  of  one  or  the  other  was 
necessary  in  order  to  comply  with  the 
notice  and  comment  provisions  for 
rulemaking  under  the  Administrative 
Procedure  Act.  5  U.S.C.  553.^  EPA 
specifically  responded  to  this  comment 
when  it  promulgated  the  NSO 
regulations: 

This  rulemaking  does  not  affect  the 
reporting  of  ambient  monitoring  data  for 
purposes  of  determining  whether  National 
Ambient  Air  Quahty  Standards  are  being 
met.  Compliance  with  the  3-hour  and  24-hour 
standards  for  SOj  is  determined  by 
examining  running  3-hour  and  24-hour 
averages  starting  at  each  clock-hour.  If  any 
two  non-overlapping  three-hour  periods  in 
any  year  exceed  the  three-hour  secondary 
standard  (1300  y.%lm\  the  standard  has  been 
violated.  If  any  two  non-overlapping  24-hour 
periods  in  any  year  exceed  the  24-hour 
primary  standard  (365  mg/ml,  that  standard 
has  been  violated.  Guidelines  for  the 
Interpretation  of  Air  Quality  Standards,  EPA. 
OAQPS  No.  1.2-008,  February,  1977.  See  also 
40  CFR  Part  58,  "Ambient  Air  Quality 
Surveillance."  Appendix  F.  Paragraph  2.1.2., 
44  FR  27558.  27597  (May  10, 1979). 

Under  section  307(d)(7)(B)  it  was  not 
impracticable  for  Arizona  to  raise  this 
objection  during  the  comment  period. 
This  conclusion  is  obvious;  it  could  not 
have  been  impracticable  because  it  was 
done.  Since  in  its  final  rule  EPA 
responded  fully  to  the  objection,  it 
cannot  be  viewed  as  centrally  relevant 
to  the  outcome  of  the  rule,  either. 
Accordingly,  EPA  must  deny  the  petition 
on  this  point. 

For  the  sake  of  clarification,  however. 
EPA  notes  that  it  has  specified  that — ~~^ 
where  continuous  trionitQrsaje'used.  the^ 
24-hour  average  is  running,  not  discrete. 
Appendix  F  to  40  CFR  Part  58  requires 
that  compliance  with  the  NAAQS  for 
sulfur  dioxide  be  computed  on  a  non- 
overlapping  average  anywhere  a 
continuous  monitor  is  in  operation.  EPA 
proposed  the  use  of  non-overlapping 
values  in  Appendix  F  to  insure  that  all 
24-hour  average  concentrations  of  sulfur 


'EPA  rejects  any  implicit  suggestion  in  the 
petition  that  the  requirements  of  40  CFR  58, 
Appendix  F  pertain  only  to  the  reporting  of  data  and 
may  not  be  used  to  determine  compliance  with  the 
sulfur  dioxide  standard. 


dioxide  that  will  actually  be  breathed  by 
people  will  also  be  reported.  43  FR  34892 
(August  7. 1978).  This  was  because  the 
24-hour  NAAQS  for  sulfur  dioxide  was 
based  on  health  studies  that  showed 
that  continuous  24-hour  exposures  to 
sulfur  dioxide  are  harmful  to  human 
health,  without  regard  to  the  time  of  day 
at  which  the  24-hour  period  begins. 

2.  Excess  emissions  after  scheduled 
maintenance. 

In  response  to  comments  on  the 
proposed  NSO  regulations,  EPA 
provided  in  §  57.304(e)  of  the  final 
regulations  that  an  NSO  may  excuse 
certain  excess  emissions  which  occur 
during  acid  plant  start-up  after  a 
prolonged  SCS  curtailment,  provided 
certain  measures  are  specified  to 
minimize  such  emissions.  In  the 
preamble  to  the  final  regulations,  the 
Administrator  recognized  that  if  an  acid 
plant  has  not  received  gas  for  some 
time,  it  can  cool  so  much  that  a  warm-up 
period  is  required  before  efficient  gas 
treatment  is  again  feasible.  45  FR  52530. 

Arizona  argued  in  its  petition  that 
EPA's  failure  also  to  excuse  excess 
emissions  during  start-up  of  an  acid 
plant  following  shutdowns  due  to 
scheduled  maintenance  (in  addition  to 
SCS-compelled  shutdowns)  is  bad  policy 
because  it  would  discourage  adequate 
acid  plant  maintenance.  In  addition,  the 
State  said,  the  reasons  for  applying  the 
"exemption"  to  start-ups  following 
shutdowns  due  to  scheduled 
maintenance  are  compelling  because 
such  shutdowns  may  often  last  much 
longer  than  SCS-compelled  shutdowns, 
and  this  diminishes  the  effectiveness  of 
practices  to  prevent  cooling  of  the  acid 
plant. 

EPA  agrees  with  this  point  in 
Arizona's  petition  and  is  today  granting 
Arizona's  petition  on  this  point  by 
proposing  elsewhere  in  today's  Federal 
Register  to  treat  alike  excess  emissions 
during  acid  plant  start-up  following 
shutdowns  compelled  either  by  SCS- 
curtailments  or  by  scheduled 
maintenance. 

3.  Use  of  consent  to  liability  form  in 
criminal  proceeding. 
\    Section  57.403  of  EPA's  final  NSO 
riBgulations  requires  that  an  NSO 
contain  written  consent  by  the  applicant 
that/ln^ftnyTudicial  or  administrative 
proceeding  to  enforce  the  NSO,  it  would 
not  contest  liability  for  a  NAAQS 
violation  in  its  designated  liability  area. 
The  applicant  would  not  waive  its  right 
to  showjhat  the  determination  of 
violation  was  "clearly  wrong,"  or  that  it 
was  done  "knowingly." 

VVithout  recommending  one  position 
or  another,  Arizona  stated  in  its  petition 
that  EPA  should  discuss  whether  it  (or 
Congress)  could,  consistent  with  the 
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index  for  durable  manufacturers  to 
convert  nominal  copper  prices  into  real 
prices.  See  1980  report,  volume  II.  pp. 
2A-23  and  2B-6.*'rhu8  this  comment  is 
not  of  central  relevance  to  the  rule's 


central  merit  to  the  outcome  of  the  rule. 
CRA  in  its  1980  report  continued  to  use 
a  conservative  growth  scenario.  The 
alleged  similarity  Citibank  finds 
between  the  1980  forecasts  and  the 


forecasts  were  so  close  to  those  of  the 
1978  moderate  growth  scenario  and 
were  consistent  with  recent  economic 
experience,  they  clearly  did  not  present 
the  same  danger  as  the  1978  rapid 
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Constitution,  require  the  use  of  a 
consent  statement  in  a  criminal 
prosecution.  The  State  discussed  the 
constitufional  issues  it  perceived,  and 
particularly  questioned  whether,  in 
effect,  use  of  the  consent  form  would 
create  an  unconsUtutional,  irrebuttable 
presumption  that  the  smelter  operator 
caused  any  violation  that  occurred  in  its 
designated  Uability  area. 

As  the  Administrator  stated  in  the 
preamble  to  the  proposed  and  final 
regulations,  both  EPA  and  Congress 
have  recognized  that  SCS  can  be  a 
reliable  and  enforceable  means  of 
preventing  NAAQS  violations  only  if  the 
smelter  operator  is  clearly  responsible 
for  all  violations  of  ambient  standards 
in  the  areas  affected  by  the  smelter's 
emissions.  EPA  implemented  this  behef 
in  its  pre-1977  smelter  policy,  largely 
codified  by  Congress,  by  requiring  a 
smelter  operator  to  assume  liability  for 
violations  in  the  smelter's  designated 
liability  area.  Nothing  in  that  policy  or 
Congress'  adoption  of  it,  however, 
required  that  the  consent  to  liability  be 
extended  to  criminal,  as  well  as  civil, 
proceedings.  After  reconsideration,  EPA 
feels  that  the  purpose  of  the  consent  to 
liability  would  not  be  undermined  by 
restricting  its  application  to  civil 
proceedings.  Therefore,  without 
necessarily  agreeing  with  Arizona's 
characterization  of  the  constitutional 
issues  that  would  arise  under  §  57.403  as 
promulgated,  EPA  is  today  proposing 
elsewhere  in  today's  Federal  Register  to 
amend  that  section  to  restrict  to  civil 
proceedings  the  application  of  the 
consent  to  liability  requirement.  Under 
this  proposal,  violation  of  the  NAAQS  in 
a  smelter's  designated  liability  area'Still 
"would  justify  enforcement  action  to 
penalize  the  violaiion  and  prevent  its 
future  occurrence."  See  H.  Rep.  No.  95- 
294,  95th  Cong.,  1st  Sess.  62  (1977). 

Since  the  petition  asked  only  that  EPA 
consider  the  issues  raised,  EPA  deems 
the  foregoing  discussion  and  proposed 
amendment  to  constitute  a  grant  of  the 
petition  on  this  point. 

4.  SCS  control  of  NAAQS  violations 
caused  by  fugitive  emissions. 

Arizona  made  essentially  two  points 
regarding  SCS  and  fugitive  emissions. 
The  first  was  that  §  57.503  of  the  final 
NSO  regulations  somehov\bignores  or 
negates  the  asserted  reality  that  an  SCS 
can  prevent  violations  of  the  sulfur 
dioxide  NAAQS  caused  by  fugitive,  as 
well  as  stack,  emissions,  and  that  no 
"additional"  SCS  is  needed  to  control 
fugitive  emissions  that  threaten  the 
standards. 

Arizona's  comments  read  more  into 
§  57.503  than  was  intended.  That  section 
does  not  contemplate  that  an  additional 
SCS  will  in  every  case  be  necessary,  or 


that  its  use  would  necessarily 
"interfere"  with  the  successful 
implementation  of  stack  emission 
curtailment  procedures.  It  simply  deals 
with  the  possibility  that  a  given  smelter 
may  be  operating  an  SCS  that  is  not 
currently  designed  to  deal  with  fugitive 
emissions,  and  with  the  possibility  that 
under  some  circumstances  the 
operational  procedures  most  effective 
for  reducing  fugitive  emissions  might  be 
inconsistent  to  some  degree  with  the 
SCS  operational  procedures  best  suited 
to  dealing  with  the  effects  of  stack 
emissions. 

Since  the  petition  did  not  request  any 
particular  action,  and  since  there  seems 
to  be  no  necessary  inconsistency 
between  the  State's  position  and  the 
regulatory  language,  EPA  believes  the 
foregoing  clarification  removes  the  need 
for  EPA  formally  to  grant  or  deny  the 
peUtion  on  this  point. 

Arizona's  second  main  argument  on 
this  topic  is  that  the  exemption  from 
liability  in  §  57.402(c)(3)(iii)  of  the 
regulations  for  NAAQS  violations 
caused  by  a  smelter's  fugitive  emissions 
is  too  broad.  The  state  contended  that  a 
well-designed  SCS  should  prevent 
violations  caused  by  fugitive  emissions 
in  every  case  except  where  it  is 
necessary,  for  the  purposes  of  the 
fugitive  emission  evaluation  required  by 
§  57.502,  to  disregard  normal  curtailment 
procedures. 

Section  57.402(c)(3)(iii),  however, 
explicitly  states  that  the  exemption  for 
violations  caused  by  a  smelter's  own 
fugitive  emissions  is  subject  to  the 
provisions  of  §  57.703(a).  Section 
57.703(a)  requires  operation  of  any 
existing  SCS  and  the  assumption  of 
liabihty  at  all  monitoring  sites.  Thus  a 
smelter  that  was  already  operating  an 
SCS  to  prevent  violations  caused  by  its 
fugitive  emissions  would  not  be  exempt 
under  §  57.402(c){3)(iii). 

Since,  again,  there  appears  to  be  no 
necessary  conflict  between  the  State's 
position  and  the  regulatory  language, 
EPA  believes  the  foregoing  clarification 
responds  sufficiently  to  the  petition  and 
that  there  is  no  need  formally  to  grant  or 
deny  the  petition  on  this  point. 

5.  State  ability  to  issue  an  interim 
constant  control  waiver  absent  prior 
EPA  approval. 

Section  57.816  of  the  regulations 
precludes  a  State  from  granting  a  waiver 
of  the  interim  requirement  for  the  use  of 
constrant  controls  absent  a  positive 
recommendation  by  the  Administrator. 
The  State  contended  that  this  conflicts 
with  section  119(d)(2)  of  the  Act  which, 
although  it  requires  tlie  State  to  take  the 
Administrator's  recommendation  into 
account,  in  no  way  binds  the  State  to 
accept  that  recommendation. 


EPA  is  today  making  a  technical 
correction  to  §  57.816  to  conform  it 
exactly  to  the  statutory  language.  This 
change  is  consistent  with  EPA's  original 
intent,  which  was  to  implement  the 
statute's  obvious  meaning  that  a  waiver 
is  to  be  granted  by  a  State  only  if  the 
imposition  of  the  interim  control 
requirement  would  necessitate  closure 
of  the  smelter,  a  finding  to  be  made  by 
the  Administrator.  While  EPA  does  not 
now  foresee  any  situation  in  which  the 
State  could,  consistent  with  the  statute, 
grant  a  waiver  of  constant  controls  if  the 
Administrator  did  not  find  that  such 
controls  would  necessitate  closure 
unless  the  State  established  that  the 
Administrator  erroneously  applied  the 
requirements  of  the  regulations,  the 
resolution  of  that  question  must  await 
its  occurrence  in  a  concrete  factual 
situation. 

B.  ASARCO/Magma  Petition 

In  the  preamble  to  the  final  NSO 
regulations,  EPA  noted  that  a  portion  of 
certain  forecasts  of  economic  factors  for 
use  in  analyses  required  by  Appendix  A 
of  the  regulations  did  not  become 
available  and  consequently  was  not 
placed  in  the  docket  until  shortly  before 
the  promulgation  of  these  rules.  45  FR 
42522,  n.  22a.  The  Administrator  stated 
that  because  this  provided  only  a  short 
opportunity  for  comment  before  the 
rules'  promulgation,  he  would  consider 
any  objection  to  this  material  submitted 
in  a  petition  for  reconsideration  by 
August  25, 1980,  to  be  based  on  grounds 
"arising  aiter  the  period  for  public 
comment   within  the  meaning  of  section 
307(d)(7)(B).  Thus  the  following  response 
to  ASARCO/Magma's  petition  for 
reconsideration  of  the  forecasts  focuses 
solely  on  whether  the  objections  are  "of 
central  relevance  to  the  outcome  of  the 
rule."  ^ 

1.  Copper  price  forecasts. 

a.  Index  to  convert  nominal  copper 
prices  to  real  prices.  The  ASARCO/ 
Magma  petition  asserts  that  Charles 
River  AssociatesJ„(CRA's)  1980  report 
used  the  aggregate  producer  price  index 
for  all  commodities  to  convert  nominal 
copper  prices  into  real  prices.  They 
argue  that  this  index  used  in  the  1980 
report  is  different  from  the  one  CRA 
used  in  the  1978  report.  The  companies 
state  that  CRA  should  have  used  in  1980 
the  same  "reasonable"  index — the 
producer  price  index  for  durable 
manufacturing — that  it  didun  the  1978 
report. 

In  fact,  the  1980  CRA  report,  like  the 
1978  report,  used  the  same  "reasonable" 


'EPA  has  placed  in  the  docket.  DSSE-78-1.  a 
more  detailed  response  to  ASARCO/Magmas 
technical  objections  to  the  forecasts. 
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basis  of  the  Data  Resources,  Inc.,  March 
25, 1980  Six  Year  Forecast.  The  index 
EPA  provided  for  inflating  production 
costs,  the  GNP  Price  Deflator,  was  taken 
from  the  Data  Resources,  Inc.  Spring, 
1980  reoort  entitled  "U.S.  Lone-Term 


value  of  an  NSO  applicant's  future 
income  stream.  The  companies' 
consultant.  Citibank,  states  that  to 
estimate  the  cost  of  capital  an  NSO 
applicant  should  be  able  to  use  the  risk- 
free  interest  rate  forecasted  bv  Data 


inflation  was  included  in  the  proposed 
regulations. 

EPA  made  the  change  to  correct  an 
oversight  in  its  proposal.  In  capitalizing 
income,  it  is  necessary  to  ensure  that 
both  net  income  and  the  discount  rate 
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index  for  durable  manufacturers  to 
convert  nominal  copper  prices  into  real 
prices.  See  1980  report,  volume  II.  pp. 
2A-23  and  2B-6.*Thu8  this  comment  is 
not  of  central  relevance  to  the  rule's 
outcome. 

In  the  course  of  EPA's  review  of  this 
petition,  however,  it  was  brought  to 
EPA's  attention  that  CRA  had  used  an 
estimate  of  the  1979  value  fo^  this 
deflator.  EPA  recognizes  tht  the  actual 
value  was  available  by  the  completion 
of  the  CRA  work. 

It  was  also  brought  to  EPA's  attention 
that  some  of  the  equations  in  CRA's 
model  were  estimated  before  revised 
1978  data  became  available.  However,  it 
is  the  revised  data  that  was  used  in  the 
forecast  simulations  and  printed  in  the 
CRA  report.  This  may  have  confused 
people  trying  to  duplicate  CRA's  results. 
CRA  has  re-estimated  the  equations  to 
take  the  revised  1978  data  into  account, 
making  the  equations  consistent  with 
the  data  printed  in  the  appendices. 

The  net  effect  of  these  two  corrections 
is  to  lower  the  average  price  by  about 
five  cents  a  pound.  The  forecasts  of  the 
CRA  model  appear  as  follows  when 
these  corrections  are  made: 

Copper  Price  Forecasts 

(1960  Dollars,  Cents  per  Pound] 


1980     1981      1982     1983     1984 

1985 

1986 

Prevtous... 
Corroctod.. 

89.4      81.9    103.4    110.2    120.0 
84.1      79.9    101.2    105.2    IliS 

1264 
119.2 

118  7 
1142 

Copper  Price  Forecasts 

[Current  Dollars,  Cents  per  Poundl 

1980     1981      1982     1983     1984 

1985 

1986 

Previous... 
Conected.. 

89.4      93.8    134.0    157.1     186.1 
84,1      91.6    131.1    150.0    174.0 

2118 
199.7 

2147 
2066 

These  changes  do  not  alter  the  merits  of 
Asarco/Magma's  petition  or  EPA's 
response. 

b.  Assumed  growth  scenario  for 
calculating  copper  prices.  The  Asarco/ 
Magma  petition  also  asserts  that  the 
1980  forecasts  used  a  more  optimistic 
("rapid  growth")  assumption  for 
predicting  copper  prices  than  the 
conservative  "moderate  growth" 
scenario  the  1978  report  used.  The 
companies  base  their  assertion  largely 
on  the  conclusion  of  its  consultant, 
Citibank,  that  the  1980  forecasts  are 
"probably  statistically 
indistinguishable'*  from  the  rapid  growth 
scenario  forecasts  developed,  but  not 
used,  in  the  1978  CRA  report.  These 
assertions  are  not  true,  and  are  not  of 


central  merit  to  the  outcome  of  the  rule. 
CRA  in  its  1980  report  continued  to  use 
a  conservative  growth  scenario.  The 
alleged  similarity  Citibank  finds 
between  the  1980  forecasts  and  the 
"rapid  growth"  scenario  copper 
forecasts  in  1978  results  from  Citibank's 
failure  to  apply  consistent  deflators  in 
comparing  the  1980  and  1978  forecasts. 
Properly  compared,  the  1980  scenario 
yields  copper  prices  much  closer  to  the 
1978  moderate  growth  scenario  than  to 
the  1978  rapid  growth  scenario.* 

The  CRA  model  assumes  that  copper 
prices  depend  in  part  on  the  worldwide 
demand  for  copper,  vWiich  in  turn 
depends  partly  on  the  level  of  economic 
growth.  In  the  1978  report  CRA 
generated  two  sets  of  forecasts  out  of 
awareness  of  the  potential  problem  of 
generating  overly  optimistic  forecasts. 
The  "rapid  growth"  forecast  was  based 
on  a  consensus  of  macroeconomic 
forecasts  which  existed  at  that  time. 
EPA  and  CRA  viewed  those  forecasts  as 
overly  optimistic  since  they  projected 
rates  of  economic  growth  that  were 
significantly  higher  than  the  economy 
had  experienced  during  the  previous 
decade. 

Consequently,  a  "moderate  growth" 
scenario  was  run  based  on  CRA 
projections  of  macroeconomic  growth 
which  were  more  consistent  with  recent 
economic  experience.  Although  the 
"moderate  growth"  scenario  appeared 
reasonable  due  to  its  consistency  with 
the  economic  performance  of  the  last 
decade,  it  would  have  been  considered 
conservative  relative  to  the  consensus  of 
macroeconomic  forecasts. 

In  the  1980  CRA  forecast  only  one 
scenario  is  used  and  it  is  based  on  a 
consensus  of  macroeconomic  forecasts. 
However,  this  does  not  mean  that  CRA 
used  a  "rapid  growth"  or  overly 
optimistic  scenario.  The  consensus 
macroeconomic  forecasts  used  in  the 
1980  CRA  report  assumed  growth  rates 
far  more  consistent  with  recent 
economic  experience  than  those  of  the 
1978  "rapid  growth"  scenario.  In  fact, 
the  macroeconomic  assumptions  in  the 
1980  report  are  similar  to  the  1978 
moderate  growth  scenario,  and  are  far 
more  conservative  than  the  asstimptions 
of  the  1978  "rapid  growth"  scenario.* 

Because  the  rates  of  growth  in  the 
1980  consensus  macroeconomic 


'The  companies'  commenl  probably  stems  from  a 
footnote  in  Table  S-3  of  the  1980  report  that 
erroneously  indicated  that  the  index  for  all  goods 
was  used. 


'For  the  first  two  years  of  the  forecast,  the  1980 
scenario  projects  copper  prices  even  less  than  the 
1978  moderate  growth  scenario. 

'EPA  has  placed  in  the  docket  in  response  to  the 
Asarco/Magma  petition  for  reconsideration  a 
memorandum  explaining  part  of  its  response  in 
greater  detail.  See  docket  item  VI-B-1.  In  particular, 
this  memorandum  sets  out  tables  that  properly 
compare  the  1980  and  1978  scenarios  regarding 
economic  growth. 


forecasts  were  so  close  to  those  of  the 
1978  moderate  growth  scenario  and 
were  consistent  with  recent  economic 
experience,  they  clearly  did  not  present 
the  same  danger  as  the  1978  rapid 
growth  scenario  of  being  overly 
optimistic.  Consequently,  it  was 
reasonable  to  base  the  copper  price 
forecasts  on  these  macroeconomic 
projections  and  it  was  not  necessary  to 
develop  a  more  pessimistic  scenario. 

As  noted,  the  copper  prices  predicted 
by  the  1980  report  are  close  to  those 
predicted  under  the  "moderate  growth." 
not  the  "rapid  growth"  scenario  in  the 
1978  report.  Citibank's  conclusion  to  the 
contrary  stems  from  its  failure  properly 
to  reinflate  the  1978  forecasts  to  1980 
dollars.  Essentially.  Citibank  reinflated 
the  1978  forecasts  to  1980  dollars  using 
the  1978  forecast  for  the  1980  price  index 
(which  greatly  underestimated  the 
inflation  that  subsequently  took  place) 
rather  than  the  value  for  the  price  index 
used  in  generating  the  1980  forecasts 
with  which  the  1978  forecasts  are  being 
compared.  Thus,  Citibank's  use  of 
inconsistent  deflators  for  comparing  the 
forecasts  yielded  a  comparison  which 
reflects  the  failure  of  macroeconomists 
in  1978  to  predict  the  high  inflation  of 
the  last  two  years,  rather  than  any 
similarity  between  the  1980  forecasts 
and  the  rapid  growth  scenario  used  in 
1978. 

Using  the  correct  conversion,  and  the 
corrected  price  forecasts,  the  1980 
forecasts  predict  a  5.0  percent  (0.7 
percent  per  year)  increase  in  the 
constant  dollar  price  of  copper  over  the 
forecast  period  (1979-1986)  which  is 
actually  less  than  the  increase  of  18.9 
percent  (2.2  percent  per  year)  predicted 
by  the  1978  moderate  scenario. 
Moreover,  it  is  far  below  the  68.4 
percent  (6.6  percent  per  year)  increase 
predicted  by  the  1978  "rapid  growth" 
scenario. 

Finally,  the  average  price  predicted  by 
the  1980  scenario  (100.4)  is  actually  less 
than  the  average  price  predicted  by  the 
1978  moderate  scenario  (101.2)  for  the 
years  1980-85,  the  interval  over  which 
the  1978  and  1980  reports  overiap. 

2.  Inflation  assumptions. 

The  Asarco/Magma  petition  asserts 
that  in  two  instances  EPA  used 
inconsistent  assumptions  in  the  way 
inflation  affects  different  items  in  NSO 
application  income  projections.  EPA 
today  correcting  those  two 
inconsistencies,  as  discussed  bel^ 

The  first  instance  involves 
inconsistent  inflation  indices  forlmetals 
prices  on  the  one  hand,  and  costs  of 
production  on  the  other  hand.  The  index 
used  for  inflating  metals  prices,  the  U.S. 
Wholesale  Price  Index  for  Durable 
Manufacturing,  was  projected  on  the 
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by  capitalizing  net  income  for  the  last 
year  of  the  forecast  period  plus  the  after 
lax  interest  expense  on  long-term  debt. 
They  argue  that  addition  of  after  tax 
interest  is  unwarranted  because  EPA's 
aalvnop  vnhif>  does  not  measure  the 


Consequently,  the  price  of  copper  will 
ultimately  have  to  rise  to  a  level  at 
which  development  of  new  mines  is 
profitable.  Estimates  of  this  price  level 
vary.  However,  they  are  generally  well 
above  the  1988  forecast  value  of  $117.3/ 


As  the  June  24. 1980  Federal  Register 
notice  discusses  in  more  detail,  the  Net 
Income  Test  was  instead  adopted  based 
on  EPA's  interpretation  of  Congress' 
intent  in  enacting  section  119  (1)  to 
adopt  the  basic  features  of  the  Agency's 
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basis  of  the  Data  Resources,  Inc..  March 
25, 1980  Six  Year  Forecast.  The  index 
EPA  provided  for  inflating  production 
costs,  the  GNP  Price  Deflator,  was  taken 
from  the  Data  Resources,  Inc.  Spring. 
1980  report  entitled  "U.S.  Long-Term 
Review." 

EPA  agrees  that  the  two  sets  of 
indices  are  not  entirely  consistent.  EPA 
mistakenly  took  the  GNP  price  deflator 
and  wage  index  from  the  DRI  Spring, 
1980  report  when  it  should  have  used  the 
GNP  deflator  and  wage  index  from  the 
March  25,  Six  Year  Forecast.  Making 
that  adjustment,  the  resulting  indices 
are: 

GNP  Deflators  (Percent  Rates  of  Change) 

1960  1981   1982  1983  1984  1985  1986 


Previous ' ..     9.6 
Correct- 
ed*     10  1 


98 
10.9 


9.2 
98 


8  4 
88 


79 
81 


8  1 
83 


85 
7.7 


'  Source:  Data  Resources,  Inc.,  Long-Term  Review,  Spnng, 
1980;  Table  8-4.  Pnces.  Wages,  and  Productivity  in  the 
Nonfarm  Business  Sector. 

2  Source:  Data  Resources,  kic,  March  25,  1980  Six  Year 
Forecast. 

Manufacturing  Wage  Indices  (Percent 
Rates  of  Change) 

1980  1981   1982  1983  1984  1985  1986 


Previous'..      8.7       9  6 
Correct- 
ed» 8.9      10.1      10.2      10.1 


97        98        97        9.8      10  1 
9.7      10.1       101 


'Source:  Data  Resources.  Inc..  US  Long-Term  Review, 
Spring,   1980;  Table  8-4,  Prices.  Wages,  and  Productivity. 

*  Source:  Data  Resources.  Inc.  March  25,  1980  Six-Year 
Forecast,  Index  of  Hourly  Earnings  of  Production  Workers, 
Private  Nonfarm. 

These  corrected  indices  replace  those 
EPA  provided  on  page  11  of  "Energy 
Price  Indices,  Manufacturing  Wage 
Indices,  and  Gross  National  Product 
Deflators,  1980-86,"  Docket  No.  IV-A- 
22. 

The  second  instance  involves  Asarco/ 
Magma's  complaint  that  EPA  failed  to 
update  the  forecasts  of  the  cost  of 
capital  provided  in  conjunction  with  its 
proposed  regulations.  Pogue, 
"Estimation  of  the  Cost  of  Capital  for 
Major  United  States  Industries,  1975, 
Docket  No.  II-A-l(f)  ("Pogue  Report"). 
Although  EPA's  final  regulations  would 
allow  an  NSO  applicant  to  use  its  own 
estimate  of  the  cost  of  capital  if  it  is  in 
accord  with  accepted  financial  theory 
and  fully  documented,' the  companies 
complain  that  the  Pogue  Report  is 
unreasonable  for  the  industry  as  a 
whole.  In  short,  Asarco/Magma  contend 
that  the  failure  to  update  the  1975  Pogue 
Report  to  reflect  the  higher  rate  of 
inflation  in  recent  years  results  in  an 
unreasonably  low  cost  of  capital  and 
thus  an  overstatement  of  the  present 


value  of  an  NSO  applicant's  future 
income  stream.  The  companies' 
consultant.  Citibank,  states  that  to 
estimate  the  cost  of  capital  an  NSO 
applicant  should  be  able  to  use  the  risk- 
free  interest  rate  forecasted  by  Data 
Resources,  Inc.  as  a  base,  and  add  to 
this  rate  the  nonferrous  industry  risk 
premium  estimated  in  the  Pogue  Report. 
EPA  believes  that  for  primary  copper 
producers,  the  Asarco/Magma  petition 
documents  sufficiently,  according  to 
accepted  financial  theory,  a  case  for  a 
cost  of  capital  figure  different  from  that 
in  the  Pogue  Report.  Thus  EPA  would 
accept  the  figures  that  result  from  the 
adjustment  the  companies  urge  in  their 
petition.  To  summarize,  those  figures 
which  are  for  use  in  discounting  yearly 
net  income  are: 


Cost  of  Capital       Adfusted  Cost  of 

(Pogue  Report)  Capital 

1980 14.3  tS.S 

1981 13.1  1&3 

1982 12.4  1«.? 

1983 12.6  164 

1984 13.0  16.0 

1985 15.5 

1986 15  5 


An  NSO  applicant  which  is  a  primary 
producer* may  use  these  adjusted  cost 
of  capital  figures  in  lieu  of  the  figures  in 
Table  4-13  of  the  Pogue  Report.' 

3.  Calculation  of  terminal  value. 

a.  Methodology  of  capitalizing 
income.  Asarco/Magma  assert  that  the 
final  regulations  contain  three 
significant  changes  from  the  proposed 
regulations  in  the  methodology  for 
capitalizing  the  income  generated  in  the 
final  forecast  year.  The  first  is  that  EPA 
has  increased  terminal  value  by 
assuming  that  inflation  continues  at  a 
rate  of  7  percent  during  the  remaining 
life  of  the  smelter,  whereas  no  factor  for 


'.Appendix  A,  §  2.4(f).  45  FR  42553. 


'Because  the  elements  in  the  Pogue  Report  for 
calculating  the  cost  of  capital  figure  were  different 
for  the  primary  lead  and  zinc  producing  segment  of 
the  nonferrous  metal  industry,  the  appropriate  cost 
of  capital  figures  for  that  segment,  using  Asarco/ 
M.jgma's  approach,  would  be  as  follows: 

Cost  of  Capital        .^,  .„,    .  „„,  „, 
(Pogue  Report,        '*''"^=^,^'  °' 
Table  4-13)  i-apitai 

1980 12.8  17.0 

1981 116  14.8 

1982 110  15.2 

1983 11.1  153 

1984 11.5  14.6 

1985 14  1 

1986 14  1 

'Applicants  should  use  these  discount  rates 
cumulatively,  rather  than  applying  different 
discount  rates  for  each  year.  For  example,  to 
discount  1986  dollars  to  1980,  one  would  calculate 
the  following:  .Net  present  value  =  Net  income/d. 
where  d  =  1.155  x  1.155  x  1.160  x  1.168  x  1.167  x 
1<163.  instead  of  d  being  equal  to  1.155  ' 


inflation  was  included  in  the  proposed 
regulations. 

EPA  made  the  change  to  correct  an 
oversight  in  its  proposal.  In  capitalizing 
income,  it  is  necessary  to  ensure  that 
both  net  income  and  the  discount  rate 
(cost  of  capital)  are  consistent  with 
respect  to  inflation.  In  promulgating  its 
final  regulations,  EPA  sought  to  ensure 
this  consistency  by  effectivdy  inflating 
income  to  be  received  in  years 
subsequent  to  1986  by  7  percent.  This  is 
because  the  Pogue  Report's  cost  of 
capital  was  a  nominal  cost  and  EPA 
assumed  that  inflation  was  7  percent  at 
the  time  of  Pogue's  Report. 
Alternatively,  EPA  could  have  avoided 
inflating  net  income  by  having 
appHcants  capitaUze  by  means  of  a 
second,  inflation-adjusted  or  "real"  cost 
of  capital.  The  net  result  would  have 
been  the  same. 

EPA  has  discovered,  however,  that  it 
did  make  a  mistake  in  calculating  the 
terminal  vahie  factor.  The  factor  in 
Appendix  A  of  10.6  results  from 
assuming  a  cost  of  capital  at  12  percent 
and  a  7  percent  rate  of  inflation.  As 
Citibank  points  out,  inflation  at  the  time 
of  the  Pogue  study  was  actually  closer 
to  5  percent.  Using  a  nominal  cost  of 
capital  of  12  percent  and  an  inflation 
assumption  of  5  percent,  the  figure 
should  have  been  9.3.  However,  since 
EPA  is  allowing  an  adjustment  in  the 
cost  of  capital  to  reflect  more  recent 
inflafion  estimates,  this  figure  too  is  in 
error.  Assuming  now  an  average  cost  of 
capital  of  16.5  percent  for  primary 
copper  producers,  and  a  general  rate  of 
inflation  of  9.1  percent,  the  new  figure 
should  be  9.2  instead  of  10.6.  Thus  the 
figure  "9.2"  replaces  "10.6"  in  the 
detailed  instructions  in  Appendix  A 
regarding  the  calculation  of  terminal 
value  for  copper  smelters  '°  (Schedule 
A.l  line  08),"  and  should  supersede  the 
discussion  of  the  derivations  of  the 
terminal  value  factor  en  pages  50-53  of 
the  Supplemental  Response  to 
Comments. 

The  companies'  second  point  on  the 
methodology  of  capitalizing  income  is 
that  the  discount  rate  of  12  percent 
assumed  in  capitalizing  smelter  income 
is  out-of-date  because  it  was  based  on 
the  cost  of  capital  forecasts  contained  in 
tke  1975  Pogue  Report.  EPA  has  agreed 
to  revise  the  cost  of  capital  figure,  as 
discussed  above,  so  this  is  no  longer  an 
issue. 

The  companies'  third  point  concerns 
the  requirement  in  the  final  regulations 
that  applicants  calculate  terminal  value 


'"The  corresponding  figure  would  be  10.1  for  lead 
and  zinc  smellers. 

"  45  FR  42554  (col.  2), 


4 
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Asarco/Magma  ask  that  EPA  place  the 
requested  documents  in  the  rulemaking 
docket  for  public  inspection  and 
comment  during  the  requested 
reconsideration  proceedings.  As 
explained  above,  however,  the 

ronnootorl  rlnnimonfc  A\A  tint  nrni/if^o  n 


similar  to  the  closure  test  used  under 
EPA's  pre-1977  smelter  policy. 

As  noted  above,  the  companies 
misstate  EPA's  position.  EPA  did  not 
base  the  eligibility  test  promulgated  on 
the  precise  methods  of  evaluation  EPA 

iispH  iinrlpr  its  nrp-1Q77  .empltpr  nnlirv. 


through  1986"  to  be  consistent  wnth  the 
years  for  which  data  is  requested 
elsewhere  in  Appendix  A.  Second,  in 
line  18  of  the  instructions  accompanying 
schedule  C.l.  in  Appendix  A  (45  FR 
42561.  col.  2)  the  term  "forecasted 
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by  capitalizing  net  income  for  the  last 
year  of  the  forecast  period  plus  the  after 
tax  interest  expense  on  long-term  debt. 
They  argue  that  addition  of  after  tax 
interest  is  unwarranted  because  EPA's 
salvage  value  does  not  measure  the 
returns  to  capital  and  thus  the  discount 
rate  does  not  reflect  the  amount  of 
equity  and  debt  financing  and  smelter 
used.  ' 

EPA  believes  it  erred  in  instructing 
applicants  to  capitalize  net  income  for 
1988  plus  after  tax  interest  expense  on 
long-term  debt,  but  not  for  the  reasons 
cited  in  the  petition.  EPA  erred  simply 
because  net  income  already  excludes 
interest  on  long-term  debt,  and  thus  no 
adjustment  is  necessary  to  avoid 
double-counting.  If  net  income  included 
a  deduction  necessary  for  interest  on 
long-term  debt,  such  an  adjustment 
would  be  necessary.  Since  it  does  not, 
EPA  is  today  changing  the  instructions 
in  Appendix  A.  Schedule  A.l,  line  08  to 
read:  "[terminal  value]  shall  be 
computed  by  capitalizing  the  forecasted 
net  income  for  operations  in  1988  by  the 
historical  cost  of  capital  as  furnished  by 
EPA."  Also,  the  schedule  and  line 
reference  in  the  instructions  should  be 
changed  to  Schedule  C.l.  line  25  rather 
than  line  23,  since  line  23  is  before  tax 
income.  Thaee  are  technical  changes. 

b.  Capitalizing  "peak" income. 
Asarco/Magma  argue  that  EPA  used  a 
single  forecast  year  (1988)  at  the  peak  of 
a  business  cycle  to  calculate  terminal 
value  and  thereby  overstated  the  value 
of  the  smelter  in  the  years  following  the 
forecast  period,  since  those  years  would 
likely  include  business  downturns.  This 
argument  has  no  merit  and  is  not 
centrally  relevant  to  the  outcome  of  the 
rule. 

The  macroeconomic  assumptions  do 
not  asume  a  business  cycle  that  peaks  in 

1985  and  then  ebbs  causing  lower  prices 
in  1986  and  1987.  It  is  true  that  the 
forecasted  price  of  copper  peaks  in  1985. 
However,  the  decline  (in  real  terms)  for 

1986  and  1987  is  caused  by  the 
significant  new  capacity  that  comes  on 
stream  in  1986  and  1987  in  the  CRA 
forecast  scenario.  Such  capacity 
increases  would  cause  the  price  to 
decline  in  the  short  nm. 

In  the  long  run,  the  price  level  would 
depend  greatly  on  the  rate  and  cost  at 
which  additional  capacity  continued  to 
come  on  stream.  CRA's  forecast 
indicates  that  copper  consumption  will 
grow  at  an  average  armual  rate  of  3.2 
percent  between  1^  and  1987.  This 
rate  of  growth  impHw  that  copper 
consumption  will  nearly  double  over  the 
21-year  period  1980-2001.  Such  an 
increase  in  consumption  will  necessitate 
the  development  of  new  mines. 


Consequently,  the  price  of  copper  will 
ultimately  have  to  rise  to  a  level  at 
which  development  of  new  mines  is 
profitable.  Estimates  of  this  price  level 
vary.  However,  they  are  generally  well 
above  the  1988  forecast  value  of  $117.3/ 
lb.  (1980  dollars),  which  is  thus  an 
extremely  conservative  price  to  use  as 
the  average  expected  price  over  the 
period  from  1986-2000. 
4.  Procedures. 

Finally,  Asarco/Magma  contend  that 
EPA  committed  several  procedural 
errors  in  promulgating  the  NSO  rules. 
Specifically,  the  companies  complain 
that  EPA  violated  section  307(d)  of  the 
Act  by  (a)  failing  to  place  in  the  docket 
before  proposal  and  promulgation  the 
EPA  economic  tests  it  used  under  its 
pre-1977  smelter  policy  upon  which  the 
promulgated  NSO  eligibility  test  is 
based  in  whole  or  in  part;  (b)  failing  to 
reveal  the  origins  of  certain  data 
underiying  the  forecasts;  and  (c)  failing 
to  explain  alleged  differences  in  the 
forecasts  proposed  and  those 
promulgated.  In  a  supplement  to  their 
petition  EPA  received  on  October  7,       > 
1980,  Asarco/Magma  specify  certain 
documents  EPA  should  place  in  the 
docket  and  request  the  opportunity  to 
cross-examine  certain  witnesses  during 
such  proceedings.  These  contentions  are 
not  of  central  relevance  to  the  outcome 
of  the  rule,  as  discussed  below. 

a.  Prior  economic  tests.  Asarco/ 
Magma  argue  that  EPA's  failure  to  place 
in  the  docket  before  proposal  the 
financial  analyses  of  two  smelters 
performed  by  EPA  under  its  prior 
smelter  policy  violated  section 
307(d)(6)(C)  and  the  failure  to  do  so 
before  promulgation  violated  section 
307(d)(3).  These  sections  require 
docketing  of  the  data  on  which  the 
respective  proposal  and  promulgation 
are  based  before  the  action  is  taken. 
Citing  two  footnotes  in  the  preamble  to 
the  final  NSO  regulations,  a  sentence  in 
EPA's  Supplemental  Response  to 
Comments,  and  a  memorandum  in  the 
docket,  Asarco/Magma  contended  that 
a  significant  basis  for  the  eligibility  test 
EPA  promulgated  was  its  similarity  to 
economic  tests  EPA  used  under  its 
earlier  smelter  policy  prior  to  Congress' 
adoption  of  the  essential  elements  of 
that  policy  in  enacting  section  119. 
The  Asarco/Magma  contentions 
misconstrue  both  EPA's  statements  and 
their  intent.  EPA  neither  based  the  final 
affordability  test  (the  Net  Income  Test) 
on  these  two  analyses  nor  relied  on 
them  in  proposing  or  promulgating  that 
test.  Consequently,  there  was  no  reason 
to  include  them  in  the  docket,  and  the 
failure  to  do  so  was  not  of  central 
relevance  to  the  outcome  of  the 
rulemaking. 


As  the  June  24, 1980  Federal  Register 
notice  discusses  in  more  detail,  the  Net 
Income  Test  was  instead  adopted  based 
on  EPA's  interpretation  of  Congress' 
intent  in  enacting  section  119  (1)  to 
adopt  the  basic  features  of  the  Agency's 
existing  smelter  policy,  and  (2)  to  leave 
to  the  Administrator's  discretion  in 
promulgating  the  present  NSO 
regulations  the  precise  form  of  the 
affordabihty  test,  so  long  as  it  was 
consistent  with  the  focus  of  the  existing 
EPA  policy  before  Congress  in  1977. 

Under  that  policy,  a  smelter  was 
permitted  for  an  interim  period  to  use 
SCS  to  meet  the  NAAQS  for  SOi  if 
installation  of  the  additional  control 
equipment  (beyond  an  acid  plant) 
necessary  to  meet  its  SIP  emission 
limitation  for  SOa  was  not  economically 
feasible  for  the  smelter.  As  the  June  24, 
1980  notice  discusses,  the  economic 
focus  of  this  policy  was  articulated 
repeatedly  using  the  phrase  "smelter 
shutdown;"  it  did  not  focus,  as  Asarco/ 
Magma  argued  in  comments,  on  the  very 
different  notion  of  "profitability."  The 
notice  also  points  out  (45  PR  42516,  col. 
3)  that  EPA  felt  by  the  time  of  proposal 
of  the  NSO  regulations  that  it  had  failed 
to  implement  its  existing  policy 
successfully  because  in  many  cases  it 
failed  to  perform  detailed  or  uniform 
financial  analyses  of  the  feasibility  of 
the  additional  controls.  This  probably 
delayed  the  installation  of  controls  at 
some  smelters  which  could  afford  to  do 

80. 

Contrary  to^e  Asarco/Magma 
contentions,  therefore,  in  formulating  an 
affordability  test  for  the  NSO 
regulations  the  Administrator  did  not 
use  as  a  basis  the  methods  he  had 
concluded  were  inadequate  for 
determining  economic  feasibility 
accurately  and  uniformly.  Instead,  he 
exercised  his  discretion  under  section 
119  as  to  how  best  to  "take  cost  into 
account,"  consistent  with  avoiding 
smelter  shutdowns,  the  basic  focus  of 
the  policy  before  Congress.  The 
statements  cited  by  Asarco/Magma 
were  not  intended  to  suggest  that  the 
Net  Income  Test  was  in  any  way  based 
on  the  two  financial  analyses  noted 
there,  but  rather  simply  as  illustrations 
of  the  (flawed)  methods  used  by  EPA  in 
those  instances  in  evaluating  whether 
the  costs  of  compliance  were  likely  to 
prompt  smelter  shutdown,  i.e.,  were 
economically  feasible. 

In  the  supplement  to  their  petition,  the 
companies  noted  that  in  a  September  19, 
1980  request  under  the  Freedom  of 
Information  Act,  they  sought  generally 
all  notes  and  other  information  relating 
to  the  actual  economic  tests  EPA  used 
under  its  pre-1977  smelter  policy. 
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Constant  Controls  Forecast  Summary- 
Schedule  A.l 

General 

t         «•        *       ■  *         • 

Line  03—Sustaining  Capital.  Enter  for  each 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  Shigehara,  Emission 
Measurement  Branch  (MD-19),  Emission 
Standards  and  Engineering  Division, 
U.S.  Environmental  Protection  Agency, 
Rpsparrh  THanoIfi  Park.  North  Carolina 


Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  to  protect  human 
health  and  the  environment  from  the 
improper  management  of  hazardous 
wastes.  Included  in  these  regulations, 
which  become  effective  6  months  after 


0 

Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24.  1980  /  Rules  and  Regtilations    85015 


Asarco/Magma  ask  that  EPA  place  the 
requested  docimients  in  the  rulemaking 
docket  for  public  inspection  and 
comment  during  the  requested 
reconsideration  proceedings.  As 
explained  above,  however,  the 
requested  documents  did  not  provide  a 
basis  for  the  eligibility  test  promulgated, 
and  thus  are  not  properly  part  of  the 
docket. 

b.  Origins  of  certain  data.  Asarco/ 
Magma  contend,  somewhat  obliquely, 
that  with  regard  to  the  economic 
forecasts  EPA  "failed  to  reveal  the 
origin  of  important  elements  of  these 
data,  and  the  analysis  undertaken  by 
the  agency  or  its  contractor  in  selecting 
the  data."  On  the  contrary,  however,  the 
1980  CRA  report  explains  its  data, 
methodology,  and  analysis  adequately. 

Assumptions  concerning  inflation, 
macroeconomic  activity,  and  industry- 
specific  variables  are  described  on 
pages  4-10  of  CRA's  main  report,  and 
explained  in  detail  on  pages  lB-2  to  IB- 
14,  2B-2  to  2B-12,  and  3B-1  to  3B-15.  As 
explained  in  the  CRA  report,  the  source 
of  macroeconomic  activity  and  inflation 
assumptions  was  the  consensus  of 
forecasts  available  from  macroeconomic 
forecasting  services  when  the  forecasts 
were  being  prepared.  (As  discussed  in 
part  B-l.b  above,  EPA  did  not  reject  the 
use  of  these  consensus  forecasts  as  it 
had  in  1978  because  the  forecasts  were 
consistent  with  recent  economic 
experience.)  Industry-specific 
assumptions  on  capacity  expansions 
were  based  on  information  in  trade 
journals  and  provided  to  CRA  by 
industry  members  as  explained  on  page 
9  of  the  CRA  report. 

c.  Differences  between  proposed  and 
final  forecasts.  Asarco/Magma  argue 
that  EPA  failed  to  explain  why  its  final 
forecasts  substituted  "optimistic" 
copper  price  forecasts  for  the 
"conservative"  copper  price  forecasts 
proposed.  As  discussed  in  part  B.l.b 
above,  EPA  in  fact  did  not  in  its  final 
price  forecasts  adopt  an  "optimistic" 
projection  of  copper  prices. 

d.  Request  for  the  opportunity  to 
cross-examine  certain  witnesses  during 
proceedings  for  reconsideration. 
Asarco/Magma  requested'the 
opportunity  to  cross-examine  during 
proceedings  for  reconsideration  EPA 
persormel  who  worked  on  financial  tests 
EPA  used  under  its  pre-1977  smelter 
policy.  This  opportunity  is  necessary, 
the  companies  argued,  because  EPA's 
support  for  the  eligibility  test 
promulgated  was  in  large  part  based  on 
the  recollection  of  EPA  personnel, 
recorded  years  after  enactment  of  §  119 
and  without  supporting  documentation, 
that  the  promulgated  eligibility  test  is 


similar  to  the  closure  test  used  under 
EPA's  pre-1977  smelter  policy. 

As  noted  above,  the  companies 
misstate  EPA's  position.  EPA  did  not 
base  the  eligibihty  test  promulgated  on 
the  precise  methods  of  evaluation  EPA 
used  under  its  pre-1977  smelter  policy. 
See  part  II.B.4.a.  Thus  there  is  no 
justification  for  the  companies'  asserted 
need  for  cross-examination,  and  as 
discussed  in  this  notice,  they  have  failed 
to  demonstrate  that  proceedings  for 
reconsideration  are  appropriate. 

EPA  notes  parenthetically  that  even  if 
EPA  relied  on  the  actual  economic  tests 
under  its  pre-1977  smelter  policy,  and 
even  if  a  proceeding  for  reconsideration 
were  appropriate,  any  oral  hearing 
would  certainly  not  include  an 
opportunity  for  cross-examination. 
Section  307(d)(5)  states  the  Act's 
requirements  for  public  hearings  as 
follows,  and  provides  no  right  of  cross- 
examination: 

In  promulgating  a  rule  to  which  this 
subsection  applies  (i)  the  Administrator  shall 
allow  any  person  to  submit  written 
comments,  data,  or  documentary  information; 
(ii)  the  Administrator  shall  give  interested 
persons  an  opportunity  for  the  oral 
presentation  of  data,  views,  or  arguments,  in 
addition  to  the  opportimity  to  make  written 
submissions;  (iii)  a  transcript  shall  be  kept  of 
any  oral  presentation;  and  (iv)  the 
Administrator  shall  keep  the  record  of  such 
proceeding  open  for  thirty  days  after 
completion  of  the  proceeding  to  provide  an 
opportunity  for  submission  of  rebuttal  and 
supplementary  information.  [Emphasis 
added.) 

The  legislative  history  of  the  1977 
Amendments,  which  added  the  section, 
shows  that  Congress  believed  that  the 
adequate  representation  of  interests  of 
affected  parties,  fairness,  and  full 
discussion  of  the  issues  in  section  307(d) 
proceedings  do  not  require  cross- 
examination.  The  Conference 
Committee  considered  the  addition  of 
the  opportunity  for  cross-ejcamination 
but  deliberately  rejected  u,  substituting 
instead  the  section  307(d)(5)(iv) 
requirement  that  the  hearing  record 
remain  open  for  thirty  days  to  permit  the 
submission  of  rebuttal  and 
supplementary  information  See  also 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  National  Resources  Defense  Council, 
435  U.S.  519  (1978). 

III.  Miscellaneous 

In  reviewing  these  petitions  the 
Administrator  discovered  two 
typographical  errors  in  Appendix  A  that 
he  is  today  correcting.  Lines  03,  05,  06, 
07,  and  11  of  the  instructions 
accompanying  schedule  A.l  in 
Appendix  A  (45  FR  42554,  col.  2)  all 
request  data  for  the  years  "1979  through 
1985."  These  lines  should  read  "1980 


through  1986"  to  be  consistent  with  the 
years  for  which  data  is  requested 
elsewhere  in  Appendix  A.  Second,  in 
line  18  of  the  instructions  accompanying 
schedule  C.l.  in  Appendix  A  (45  FR 
42561,  col.  2)  the  term  "forecasted 
investment"  should  read  "existing 
investment."  The  intent  to  allow  a 
smelter  to  deduct  "all  remaining 
depreciation"  was  stated  in  the 
preamble  to  the  final  NSO  regulations. 
45  FR  42519,  col.  2. 

rv.  Conclusion 

For  the  reasons  stated  above, 
Arizona's  petition  is  granted  in  part  and 
denied  in  part.  Also,  EPA  has  today 
made  certain  technical  corrections  to  . 
the  NSO  regulations  .in  response  to 
certain  points  in  the  Asarco/Magma 
petition,  and  denied  the  petition  with 
regard  to  other  points.  To  the  extent 
either  petition  is  not  granted,  it  is  final 
agency  action  regarding  national  rules 
of  nationwide  scope  and  effect.  Any 
petition  for  review  must  be  filed  within 
60  days  with  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia. 
Section  307(b)(1).  42  U.S.G.  7607(b)(l}. 

(Sees.  110, 114. 119.  and  301  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  Z410,  7414.  7419, 
and  7601).  and  sec.  406  of  Pub.  L  95-95) 

Dated:  December  18, 1980. 
Douglas  M.  Costle, 
Administrator. 

The  Administrator  hereby  makes 
technical  amendments  to  Part  57  in  Title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 

Subpart  H— Waiver  of  Interim 
Requirement  for  Use  of  Continuous 
Emission  Reduction  Technology 

1.  By  revising  §  57.816  to  read  as 
follows: 

§  57.816    Effect  of  Administrator's 
Findings. 

No  waiver  of  the  interim  requirement 
for  the  use  of  constant  controls  shall  be 
granted  by  the  Administrator  or  a  State 
unless  the  Administrator  or  a  State  first 
takes  into  account  the  Administrator's 
report,  findings,  and  recommendations 
as  to  whether  the  use  of  constant 
controls  would  be  so  costly  as  to 
necessitate  permanent  orf)rolonged 
temporary  cessations  of  operation  of  the 
shelter. 

Appendix  A — Primary  Nonferrous 
Smelter  Order  (NSO)  Application 
[Amended] 

1.  By  revising  40  CFR  Part  57, 
Appendix  A,  schedule  A.l  (published  at 
45  FR  42554,  col.  2)  to  read  as  follows: 
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Phase  I  Interim  Authorization.  We 
indicated  that  the  Program  Description 
lacked  sufficient  information  in  the 
following  areas: 

(1)  Coordination  between  the  Texas 
Department  of  Water  Resources 


rfl-iTArni 


(4)  Standards  for  storage,  treatment 
and  disposal  facilities; 

(5)  Public  participation  in  the 
enforcement  process;  and 

(6)  Sharing  of  State  program 
information  with  EPA  without 


The  State's  final  application  included 
amendments  to  the  regulations  of  TDH 
and  TDWR  which  eliminated  all 
problems  raised  by  EPA  comments  on 
the  regulations  included  in  the  draft 
application.  The  Texas  regulatory 
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Schedule  A.l 

General 

t         *•         •       '  *         • 

Line  03— Sustaining  Capitol.  Enter  for  each 
year  from  1980  through  1986,  the  amounts 
reported  on  Schedule  C.2.,  Line  07. 
***** 

line  05— Adjusted  Cash  Flow  Projections. 
Enter  for  each  year  from  1980  through  1986 
the  difference  between  amounts  reported  on 
Line  01  and  04. 
•         *         *         •         • 

line  06— Discount  Factors.  Enter  the 
discount  factor  for  each  year  from  1980 
through  1986  corresponding  to  the  weighted 
cost  of  capital  as  furnished  by  EPA  or 
estimated  by  the  applicant  pursuant  to  the 
instructions  under  section  2.5. 

Line  07— Present  Value  of  Future  Cash 
Flows.  Enter  for  each  year  from  1980  through 
1986  the  product  of  Line  05  times  Line  06. 

Line  08— Terminal  Value.  Enter  under  the 
total  column,  the  estimated  terminal  value  of 
the  smelter.  This  shall  be  computed  by 
capitalizing  the  forecasted  net  income 
(Schedule  C.l,  Line  25)  for  operations  in  1986 
by  the  historical  cost  of  capital  as  furnished 
by  EPA.  Specifically,  multiply  net  income  for 
the  last  year-by-year  forecast  by  9.2. 
***** 

Line  11 — Present  Value  of  Future  Cash 
Flows.  Enter  the  sum  of  amounts  previously 
reported  on  Line  07  for  1980  through  1988. 

Appendix  A — [Amended] 

2.  By  revising  the  first  sentence  of  40 
CFR  Part  57,  Appendix  A,  Schedule  C.l, 
line  18  (published  at  45  FR  42561,  col.  2) 
to  read  as  follows: 

Line  18— Pollution  Control  Facility 
Depreciation  and  Amortization.  Report  the 
estimates  of  depreciation  and  amortization 
■'  charges  associated  with  the  smelter's  existing 
investment  in  constant  controls  pollution 
control' equipment  and  facilities. 
***** 

(FR  Doc.  80-40306  Filed  12-23-80;  8:45  am] 
BILLING  CODE  6560-33-M 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  Shigehara,  Emission 
Measurement  Branch  (MD-19),  Emission 
Standards  and  Engineering  Division. 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-2237. 
SUPPLEMENTARY  INFORMATION:  The 
following  corrections  to  Appendix  A 
should  be  made  in  the  Federal  Register 
document  80-18658,  Friday,  June  20. 
1980,  appearing  on  pages  41855.  41857, 
and  41858: 

1.  Page  41855:  a.  First  column, 
paragraph  6.1.1.2,  third  line:  Add  a 
comma  after  "paper."  as  *  *  *  "(e.g., 
paper,  organic  membrane). 

b.  Second  column,  paragraph  7.1.  third 
line:  Change  "text"  to  "test." 

c.  Second  column,  paragraph  7.2. 
thirteenth  line:  Add  "s"  to  "backward." 

2.  Page  41857:  a.  Second  column,  in 
paragraph  9.1  ninth  Hne  from  top: 
Change  the  word  "collected"  in  the 
definition  of  Vj  to  "as  diluted."  The 
definition  of  V^  should  read.  "Volume  of 
distillate  as  diluted,  ml." 

b.  Third  column,  in  paragraph  9.1 
footnote  at  bottom:  Add  "U.S."  before 
"Environmental  Protection  Agency." 

3.  Page  41858:  a.  First  column,  in 
paragraph  7.2.1  sixth  line  from  bottom: 
Change  "termperature"  to 
"temperature." 

b.  Second  column,  in  paragraph  7.2.1 
sixth  line  from  top:  Add  "deionized" 
after  "with". 

c.  Second  column,  in  paragraph  7.2.1 
Equation  13B-1:  Change  "Tt"  to  "V,". 

d.  Third  column,  paragraph  9.2,  fourth 
line:  Change  Fluroide"  to  "Fluoride." 

Dated:  December  16, 1980. 
David  G.  Hawkins. 

Assistant  Administrator  for  Air,  Noise,  and 
Radiation. 

|FR  Doc.  80-39770 Filed  12-23-80;  845  am) 
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40  CFR  Part  60 
[AD-FRL  1710-2] 

Standards  of  Performance  for  New 
Stationary  Sources;  Revised 
Reference  Methods  13A  and  13B; 
Corrections 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule:  corrections. 

SUMMARY:  When  the  final  revisions  to 
Appendix  A  Methods  13(a)  and  13(b) 
were  published  in  the  June  20, 1980 
Federal  Regisjer  (45  FR  41852).  certain 
inadvertent  and  typographical  errors 
were  made.  The  purpose  of  this  action  is 
to  correct  these  errors. 
EFFECTIVE  DATE:  December  24, 1980. 


40  CFR  Part  123 
[SW-6-FRL  1711-7] 

Texas:  Phase  I  Interim  Authorization  of 
State  Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency 

ACTION:  Approval  of  State  program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  grant  Phase  I  Interim  Authorization  to 
the  State  of  Texas  for  its  hazardous 
waste  management  program. 

In  the  May  19, 1980,  Federal  Register 
(45  FR  33063),  the  Environmental 
Protection  Agency  (EPA)  promulgated 
regulations,  pursuant  to  Subtitle  C  of  the 


Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  to  protect  human 
health  and  the  environment  from  the 
improper  management  of  hazardous 
wastes.  Included  in  these  regulations, 
which  become  effective  6  months  after 
promulgation,  were  provisions  for  a 
transitional  stage  in  which  states  could 
be  granted  interim  program 
authorization.  The  interim  authorization 
program  will  be  implemented  in  two 
phases  corresponding  to  the  two  stages 
in  which  an  underlying  Federal  program 
will  take  effect. 

On  October  6. 1980.  the  State  of  Texas 
applied  to  EPA  for  Phase  1  Interim 
Authorization  of  its  hazardous  waste 
management  program.  On  October  16, 
1980,  EPA  issued  in  the  Federal  Register 
(45  FR  63302)  a  notice  of  the  public 
comment  period  on  the  State's 
application.  All  comments  received 
during  this  comment  period  have  been 
noted  and  considered,  as  discussed 
below. 

The  State  of  Texas  is  hereby  granted 
interim  authorization  to  operate  the 
RCRA  Subtitle  C  hazardous  waste 
management  program  in  accordance 
with  section  3006(c)  of  RCRA  and 
implementing  regulations  found  in  40 
CFR  Part  123  Subpart  F. 
effective  date:  December  24. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Foster.  Solid  Waste  Branch.  U.S. 
EPA,  Region  6, 1201  Elm  Street.  Dallas. 
Texas  75270  (214)  767-2645. 
SUPPLEMENTARY  INFORMATION:  On 
August  4, 1980  the  State  of  Texas 
submitted  to  me  its  draft  application  for 
Phase  I  Interim  Authorization  under 
RCRA.  This  draft  application  reflected  a 
hazardous  waste  management  program 
which  was  operated  by  the  State  of 
Texas  for  over  10  years  before  the 
RCRA  regulations  were  published  in  the 
Federal  Register.  During  our  review  of 
the  Texas  draft  application,  we  realized 
that  the  number  of  problems  identified 
in  the  Texas  program  resulted  from  the 
fact  that  it  predated  the  RCRA 
regulatory  scheme  for  hazardous  waste 
management  and  simply  represented  a 
different  approach  to  regulating  this 
problem.  I  wish  to  commend  the  State  of 
Texas  for  the  enormous  effort  expended 
in  its  final  application,  which  resulted  in 
the  reshaping  of  its  program  into  one 
which  is  substantially  equivalent  to  the 
Federal  program.  The  Texas  effort 
should  serve  as  an  example  to  all  of  a 
significant  State  contribution  to  the 
realization  of  effective  National 
hazardous  waste  management. 

In  our  comments  on  the  Texas  draft 
application,  we  identified  major 
problems  within  each  of  the  required 
components  of  a  State  application  for 
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compliance  and  the  need  for  future 
revision  of  the  MOA.    - 

The  Authorization  Plan,  submitted  in 
the  Texas  final  application,  underwent 
substantial  revision.  These  revisions 
rnvprpd  details  and  schedules  for  State 


order  of  subjects  which  received  the 
most  comment  first  and  those  receiving 
fewer  comments  presented  last.  - 
However,  this  format  is  adhered  to 
loosely  to  permit  related  comments  to  be 
nresented  in  sequence.  All  comments 


sensitive  to  local  needs  and  is  better 
prepared  to  identify  local  problems. 

Response— Wfliile  EPA  can  and  does 
note  the  past  effectiveness  of  Texas  in 
conducting  an  active  solid  waste 
management  program  since  the  passage 
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Phase  I  Interim  Authorization.  We 
indicated  that  the  Program  Description 
lacked  sufficient  information  in  the 
following  areas: 

(1)  Coordination  between  the  Texas 
Department  of  Water  Resources 
(TDWR).  the  Texas  Department  of 
Health  (TDH).  and  the  Attorney  General 
(AG)  in  the  administration  of  the  State's 
permit  program,  enforcement  program, 
and  rulemaking  process; 

(2)  Implementation  of  a  program  for 
public  participation  in  th^enforcement 
process; 

(3)  Procedures  to  be  followed  in  the 
management  of  the  State's  manifest 
system  and  coordination  of  manifest 
program  management  between  TDH, 
TDWR.  the  AG.  the  Texas  Department 
of  Public  Safety  (TDPS)  and  any  other 
agencies  participating  in  the  program; 

(4)  Demonstration  of  the  adequacy  of 
existing  and  projected  resources  for 
Phase  I,  Phase  II,  and  Final 
Authorization  for  each  Department 
following  the  requirements  established 
in  the  "Guidance  Manual  for  State 
Interim  Authorization";  and 

(5)  Declaration  of  the  intention  of  the 
State  to  include  or  exclude  control  of 
disposal  of  hazardous  waste  in 
underground  injection  wells  in  the 
State's  application  for  Phase  I  Interim 
Authorization. 

Our  comments  pointed  out  that  the 
Texas  regulations,  enacted  by  TDWR 
and  TDH  to  detail  hazardous  waste 
managment  programs  did  not 
demonstrate  substantial  equivalence 
with  the  Federal  program  in  the 
following  areas: 

(1)  Interim  status  standards  for 
hazardous  waste  treatment,  storage  and 
disposal  facilities  were  neither  self- 
executing  against  all  existing  facilities 
nor  sufficiently  broad  in  scope  to  meet 
the  Federal  program  standards; 

(2)  Manifest  system  requirements  did 
not  adequately  provide  for  return  of 
undelivered  shipments  or  for  the 
completion  of  the  manifest  tracking 
cycle  by  placing  responsibility  on  the 
facility  to  send  a  signed  manifest  back 
to  the  generator;  and 

(3)  The  definition  of  the  universe  of 
hazardous  waste  contained  exclusions 
and  classifications  which  were  not 
"nearly  identical"  to  that  of  the  Federal 
program. 

The  AG's  Statement  did  not 
demonstrate  substantial  equivalence 
with  the  Federal  program  of  the  State 
statutory  and  regulatory  authority  in  the 
following  areas: 

(1)  jurisdiction  over  a  nearly  identical 
universe  of  hazardous  wastes; 

(2)  Operation  of  the  manifest  system; 

(3)  Standards  for  transporters  of 
hazardous  wastes: 


(4)  Standards  for  storage,  treatment 
and  disposal  facilities; 

(5)  Public  participation  in  the 
enforcement  process;  and 

(6)  Sharing  of  State  program 
information  with  EPA  without 
restriction. 

The  Memorandum  of  Agreement 
(MOA)  submitted  with  the  Texas  draft 
application  did  not  meet  the 
requirements  of  the  Region  6  model 
MOA.  The  Texas  draft  MOA  was 
deficient  particularly  in  the  areas  of 
compliance  monitoring,  enforcement 
and  sharing  of  information  with  EPA. 

The  Authorization  Plan  accompanying 
the  Texas  draft  application  did  not  meet 
the  requirements  of  40  CFR  123.125.  It 
did  not  sufficiently  detail  the  statutory 
and  regulatory  changes  which  the  State 
must  make  to  qualify  for  Phase  11  and 
Final  Authorization.  Schedules  for 
drafting,  introducing  and  publishing 
proposed  legislative  and  regulatory 
changes  were  not  included.  In  addition, 
the  plan  failed  to  include  a  projection  of 
resources  which  would  be  available  and 
a  plan  for  obtaining  them  to  meet  the 
requirements  for  Phase  II  and  Final 
Authorization. 

On  October  6, 1980  Texas  submitted 
its  final  application  for  Phase  I  Interim 
Authorization.  The  final  application 
evidenced  attention  to  the  details  of  the 
extensive  EPA  comments  on  the  draft 
application.  Each  of  the  five  major 
problem  areas,  identified  in  the 
comments  on  the  draft  Program 
Description,  were  resolved  in  the  final 
application.  Extensive  information 
added  to  the  State's  introductory  section 
entitled  "State  Program  Description"  set 
forth  mechanisms  and  procedures  for 
interagency  coordination  of  activities  in 
the  areas  of  enforcement,  compliance 
monitoring,  permitting,  rulemaking,  and 
operation  of  the  State  manifest  system. 
A  Memorandum  of  Understanding 
among  TDH,  TDWR,  and  the  AG. 
addressed  the  requirements  for  public 
participation  in  enforcement  and 
provided  the  assurances  necessary  to 
satisfy  the  Federal  regulation. 

Clarification  was  provided  indicating 
that  Texas  would  not  ask  to  include 
control  of  disposal  of  hazardous  waste 
in  underground  injection  wells  in  its 
Phase  I  Interim  Authorization 
application.  Material  was  included 
which  detailed  existing  staff  and  funds 
as  well  as  plans  and  projections  for 
future  resource  needs.  While  Texas  has 
complied  with  EPA's  personnel 
requirements  for  Phase  I  by  dedicating 
the  positions  necessary  to  operate  its 
program,  EPA  intends,  in  its  oversight 
capacity  to  insure  that  the  State  meets 
its  commitments  to  fill  vacancies  and 
maintain  a  full  staff. 


The  State's  final  application  included 
amendments  to  the  regulations  of  TDH   ' 
and  TDWR  which  eliminated  all 
problems  raised  by  EPA  comments  on 
the  regulations  included  in  the  draft 
application.  The  Texas  regulatory 
scheme  is  now  nearly  identical  to  the 
Federal  program  for  Phase  I. 
Consequently,  there  is  no  longer  any 
question  of  the  substantial  equivalence 
of  Texas'  regulatory  control  of  the 
universe  of  hazardous  waste,  the 
operations  of  the  manifest  system,  and 
the  immediate  enforceability  of  interim 
status  standards  equivalent  in  scope  to 
the  Federal  standards  for  treatment, 
storage  and  disposal  facilities. 

The  Attorney  General's  Statement 
submitted  as  part  of  the  Texas  final 
application  incorporated  changes  in  the 
State's  regulations,  certified  that  these 
regulatory  changes  were  duly  adopted 
and  would  become  effective  prior  to 
authorization  and  included  additional 
clarifying  material.  These  additions 
resolved  all  major  issues  concerning  this 
component  of  the  Texas  application. 
New  regulations  coupled  with  clarifying 
comments  satisfied  all  questions  related 
to  the  authority  of  the  State  to  regulate 
the  universe  of  hazardous  waste, 
manifest  system,  and  interim  status 
standards  for  hazardous  waste  facilities 
in  a  fashion  substantially  equivalent  to 
the  Federal  program. 

New  material  added  to  the  Attorney 
General's  Statement  demonstrated 
Texas'  compliance  with  Federal 
requirements  for  public  participation  in 
enforcement.  Reference  was  made  to  the 
Mepiorandum  of  Understanding  among 
TDH,  TDWR,  and  the  AG  (described 
above  in  the  Program  Description 
discussion)  for  the  details  on  how 
compliance  would  be  achieved. 
Comments  on  new  State  regulations, 
which  deal  with  the  sharing  of  State 
program  information  with  EPA,  satisfied 
any  concerns  that  there  might  be 
unacceptable  restrictions  on  EPA's 
access  to  State  program  information. 

The  MOA  incorporated  almost  all  of 
the  provisions  of  the  Region  6  model 
MOA.  The  major  problems  which  were 
identified  in  the  comments  on  the  draft 
MOA  were  resolved.  However,  certain 
ITmitations  on  the  extent  of  informal 
enforcement  proceedings  before  formal 
action  would  be  required,  were  not 
included.  While  EPA  would  prefer  that 
this  enforcement  procedure  be 
established  in  the  MOA,  we  find  that  the 
enforcement  procedures  set  forth  in  the 
Program  Description  generally  satisfy 
this  requirement.  However,  in  its 
oversight  capacity.  EPA  intends  to 
review  State  enforcement  program 
requirements  to  determine  State 
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committed  to  hazardous  waste 
management.  EPA  has  published  in  its 
"Guidance  Manual  on  Interim 
Authorization"  an  estimate  of  the 
staffing  requirements  necessary  for  each 
State  program  to  operate  a  Federal 


subtitle,  grant  interim  authorization  to 
the  State  to  carry  out  such  program  in 
lieu  of  the  Federal  program. . . ."  The 
intent  of  Congress  as  manifested  in  this 
section  was  twofold:  First  Congress 
wished  to  maximize  State  participation 


determine  if  the  State  is  meeting  specific 
commitments  which  it  agreed  to 
accomplish.  The  RCRA  grant-in-aid 
awarded  to  the  State  agencies  vnl\ 
function  like  a  contrdct  between  the 
State  and  EPA.  EPA  agrees  to  pay  the 

c«...«»  :f  4U»  c*^* r A^:. 
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compliance  and  the  need  for  future 
revision  of  the  MOA.    ^ 

The  Authorization  Plan,  submitted  in 
the  Texas  final  application,  underwent 
substantial  revision.  These  revisions 
covered  details  and  schedules  for  State 
regulatory  and  legislative  changes 
necessary  for  final  authorization. 
Necessary  information  on  resource 
projections  and  future  budget 
submissions  were  also  included.  With 
the  addition  of  these  new  materials  no 
further  questions  remained  on  the 
sufficiency  of  the  State's  Authorization 
Plan. 

Responsiveness  Summary 

On  October  16. 1980, 1  had  a  notice 
published  in  the  Federal  Register 
inviting  the  public  to  offer  comments  on 
the  Texas  Application  for  Phase  I 
Interim  Authorization  of  its  Hazardous 
Waste  Management  Program  at  a  public 
hearing  to  be  conducted  by  Region  6  on 
November  18, 1980.  This  notice  also 
invited  the  public  to  submit  written 
comments  on  the  Texas  application  to 
Region  6  by  November  25, 1980. 

Region  6  held  the  public  hearing  on 
the  Texas  Application  for  Phase  I 
authorization  on  the  evening  of 
November  18. 1980,  in  Austin,  Texas. 
Twenty-eight  presentations  were  made. 
In  addition.  Region  6  received  sixteen 
written  comments  on  the  Texas 
application  before  the  close  of  the  public 
comment  period  on  November  25, 1980. 
Three  of  the  sixteen  written  comments 
were  submitted  as  supplements  to 
comments  presented  at  the  public 
hearing.  All  comments,  if  they  complied 
with  the  time  constraints  of  the  Federal 
Register  notice,  whether  presented  at 
the  hearing  or  in  writing,  were  reviewed 
and  considered  in  reaching  a  decision 
on  the  Texas  application  for  Phase  I 
Interim  Authorization. 

Of  the  forty-four  public  comments 
received  by  Region  6  (28  at  the  hearing 
and  16  in  writing)  on  the  Texas 
application,  38  comrtenters  favored 
granting  the  State  Phase  I  authorization, 
2  commenters  supported  granting  Phase 
I  authorization  with  reservation  and 
subject  to  specific  conditions,  1 
commenter  opposed  granting  the  State 
Phase  I  authorization,  and  3  commenters 
neither  supported  nor  opposed 
authorization.  The  subject  matter  of  the 
comments  ranged  from  very  general  to 
quite  specific.  To  simplify  summary  of 
the  comments  and  their  responses, 
similar  comments  are  grouped  together 
for  one  response.  Where  one  commenter 
addressed  more  than  one  issue,  the 
summary  and  response  to  each  issue 
can  be  found  under  the  subject  matter  of 
the  issue  rather  than  by  commenter.  The 
summary  is  presented  generally  in  the 


order  of  subjects  which  received  the 
most  comment  first  and  those  receiving 
fewer  comments  presented  last. ' 
However,  this  format  is  adhered  to 
loosely  to  permit  related  comments  to  be 
presented  in  sequence.  All  comments 
received  by  EPA  are  responded  to  in  the 
following  discussion. 

Com/77e/7f— Twenty-two  commenters 
supported  authorization  of  the 
Hazardous  Waste  Management  Program 
in  the  State  of  Texas  because  the  burden 
placed  upon  the  regulated  community  of 
functioning  under  a  dual  regulatory 
system  was  clearly  not  the  intent  of 
RCRA.  As  a  corollary  they  asserted  that 
if  authorization  were  denied  to  the  State 
and  two  systems  existed  side-by-side, 
the  cost  of  operating  the  two  programs 
would  be  great  and  would  undoubtedly 
be  passed  on  to  the  consumer. 

Response.— While  EPA  recognizes 
that  the  policy  of  RCRA  Section  3006 
favors  the  authorization  of  State 
programs  in  part  to  relieve  a  burden  on 
the  regulated  community,  EPA  disagrees 
with  the  contention  that  Congress 
intended  this  to  be  a  standard  for  the 
granting  of  interim  authorization  of  a 
State  program.  If  a  State  program  cannot 
evidence  substantial  equivalence  to  the 
Federal  program  then,  under  RCRA, 
interim  authorization  cannot  be  granted, 
notwithstanding  the  burdens  placed 
upon  the  regulated  community.  That  is 
not  to  say,  however,  that  eliminating  the 
burden  of  a  dual  regulatory  system 
should  not  or  does  not  operate  as  an 
incentive  for  the  States  and  EPA  alike  to 
help  achieve  the  substantial  equivalence 
of  a  State  program.  The  incentive  to 
operate  a  cost-effective  national 
hazardous  waste  management  program, 
which  eliminates  expensive  dual 
operations  through  the  participation  of 
the  States,  should  provide  an  equally 
strong  impetus  for  States  to  meet  the 
requirements  of  interim  authorization. 

Comment — ^Twenty-two  commenters 
stated  that  EPA  should  grant  the  State 
Interim  Authorization  because  Texas 
has  had  over  ten  years  of  experience  in 
solid  waste  management.  The 
commenters  contended  that  Texas'  long 
experience  has  resulted  in  an  excellent 
record  of  performance  in  regulating  the 
storage,  transportation,  and  disposal  of 
hazardous  wastes.  In  addition,  the  State 
has  provided  adequate  funds  and  has 
developed  a  highly  qualified  staff  to 
operate  an  effective  and  efficient 
program.  Several  of  these  commenters 
emphasized  their  belief  that  State 
government  rather  than  the  Federal 
government  is  the  more  appropriate 
jurisdiction  to  run  the  hazardous  waste 
management  program  because  it  is  more 


sensitive  to  local  needs  and  is  better 
prepared  to  identify  local  problems. 

Response— Wfhile  EPA  can  and  does 
note  the  past  effectiveness  of  Texas  in 
conducting  an  active  solid  waste 
management  program  since  the  passage 
of  the  State  Solid  Waste  Disposal  Act  of 
1969.  it  cannot  use  this  as  the  primary 
basis  for  granting  Phase  I  authorization. 
The  primary  basis  for  EPA's  decision  to 
authorize  a  State's  hazardous  waste 
program  for  Phase  I  is  not  past 
effectiveness  but  substantial 
equivalence  with  the  Federal  program. 
EPA  had  suggested,  in  its  proposed 
regulations  for  evaluating  State 
programs,  that  past  performance  or 
track  record  be  used  as  a  criterion  for 
approval.  That  proposal  was  deleted 
from  the  final  regulations  governing  the 
interim  authorization  approval  process 
because  EPA  believes  that  future 
program  effectiveness  is  more  important 
than  track  record.  While  past 
performance  can  be  considered  in 
support  of  the  decision  to  grant  Phase  I 
authorization,  EPA  has  taken  the 
position  that  the  approval  decision  must 
be  primarily  concerned  that  the  program 
perform  in  an  effective  and 
comprehensive  manner  in  the  future. 
EPA  agrees  that  Texas  has 
demonstrated  the  capacity  to  operate  an 
excellent  State  program  in  hazardous 
waste  management.  However,  EPA's 
decision  to  authorize  Texas  is  based 
first  on  the  substantial  equivalence  of 
the  Texas  program  to  the  Federal 
program.  Texas'  past  performance 
bolsters  EPA's  primary  finding.  EPA  also 
agrees  that  if  the  State  meets  the 
standards  for  State  program 
requirements  under  RCRA,  the 
appropriate  division  of  labor  for 
effective  national  hazardous  waste 
management,  is  for  the  State  to  operate 
the  program  and  for  EPA.  through  its 
oversight  responsibilities,  to  supervise 
the  State  to  assure  compliance  with  the 
laws,  regulations  and  policies  of  the 
Federal  program. 

Comment — Two  commenters  in  the 
prior  comment,  while  supporting  the 
Texas  application,  expressed  concern 
that  the  State  program  have  adequate 
funding  to  support  the  program  in  the 
future. 

Response — EPA  has  required  a  State 
applying  for  interim  authorization  to 
demonstrate  the  amount  of  funding  and 
staff  available  for  operation  of  the 
program.  This  information  is  a  part  of 
the  State  application  and  is  a  major 
factor  to  be  evaluated  by  EPA  in 
reaching  a  decision  whether  or  not  to 
authorize  a  State  program.  In  order  to 
apply  a  uniform  national  standard  for 
evaluating  the  adequacy  of  State  funds 
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discussion  of  the  jurisdiction  of  TDWR 
and  The  Texas  Railroad  Commission  in 
the  area  of  oil  and  ga«  wastes.  EPA  is 
satisfied  that  this  discussion  establishes 
that  the  jurisdiction  of  the  Texas 


nt*o    ay^ia 


of  the  Texas  application  for  Phase  I 
Interim  Authorization.  However,  it  will 
be  subject  for  review  and  comment 
when  Texas  submits  its  application  for 
Phase  II  authorization. 

rnmmcnt — ^Twn  rnmmenters.  who 


Nevertheless,  EPA  believes  that  the 
facility  standards  which  have  been 
adopted  by  Texas  and  included  in  its 
application,  as  well  as  additional  permit 
standards  which  will  be  published  in  the 
future  bv  EPA.  will,  when  followed  by 
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committed  to  hazardous  waste 
management,  EPA  has  published  in  its 
"Guidance  Manual  on  Interim 
Authorization"  an  estimate  of  the 
staffing  requirements  necessary  for  each 
State  program  to  operate  a  Federal 
program  in  their  State.  These  staffing 
projections  were  based  on  the  size  of 
the  State  and  the  amount  of  waste 
generated  in  the  State.  They  were  also 
divided  into  separate  projections  for 
Phase  I  programs  and  Phase  II  programs. 

Under  EPA's  criteria  for  adequate 
staffing,  it  is  estimated  that  Texas 
should  have  62  positions  to  operate  a 
Phase  I  program.  The  TDWR,  which 
operates  approximately  70%  of  the  State 
program,  has  allocated  41  full  time 
positions  for  hazardous  waste 
management  and  all  of  those  positions 
are  currently  filled.  The  TDH,  which 
operates  approximately  30%  of  the  State 
program,  has  allocated  21  full  time 
positions  for  their  municipal  hazardous 
waste  program.  Of  these  21  positions 
allocated  by  TDH,  12  positions  are  filled 
and  TDH  is  actively  recruiting  9 
additional  staff  members.  While  TDWR 
and  TDH  have  allocated  positions  which 
equal  EPA's  staffing  projections  for  the 
State  program,  only  85%  of  these 
positions  are  now  filled.  EPA  would 
prefer  that  all  of  these  positions  be  filled 
at  this  time,  however,  it  is  satisfied  that 
the  current  recruitment  efforts  of  TDH 
are  such  that  they  should  be  fully  staffed 
within  a  short  time  after  the  program  is 
authorized.  Consequently,  EPA  believes 
that  the  State  of  Texas  has 
demonstrated  in  its  application  that  it 
provides  funds  sufficient  to  meet  EPA's 
staffing  requirements  for  Phase  I 
"  program  management.  Nevertheless,  it 
will  be  EPA's  responsibility,  in  the 
exercise  of  its  oversight  role,  to  insure, 
after  authorization,  that  Texas 
maintains  adequate  funding  and  staff  to 
operate  the  program  according  to  the 
commitments  made  in  the  application. 

Comment — Twelve  commenters 
endorsed  State  authorization  because 
they  found  the  Texas'  Hazardous  Waste 
Management  Program  set  forth  in  the 
State's  application  for  Phase  I  Interim 
Authorization  to  be  substantially 
equivalent  to  the  Federal  Program  under 
RCRA  and  the  regulations  published  in 
40  CFR  123,  Subpart  F. 

Response — EPA  agrees  with  this 
assessment  of  the  Texas  application  and 
the  standard  it  must  apply  under  RCRA 
and  40  CFR  123  Subpart  F  in  evaluating 
Phase  I  authorization.  RCRA  Section 
3006(c)  states  "The  Administrator  shall, 
if  the  evidence  submitted  (in  a  State 
application)  shows  the  existing  State 
program  to  be  substantially  equivalent 
to  the  Federal  program  under  this 


subtitle,  grant  interim  authorization  to 
the  State  to  carry  out  such  program  in 

lieu  of  the  Federal  program "  The 

intent  of  Congress  as  manifested  in  this 
section  was  twofold:  First  Congress 
wished  to  maximize  State  participation 
in  the  Federal  hazardous  waste 
program.  Second,  it  wished  to  allow  the 
States  a  period  of  time  to  develop  a 
program  which  was  equivalent  and 
consistent  with  the  Federal  program. 
Consequently,  Congress  created  a 
unique  status  of  temporary  authorization 
which  permits  a  State  to  operate  the 
Federal  program  while  at  the  same  time 
the  State  is  furthering  the  development 
of  that  program  for  Final  Authorization. 

Nevertheless,  to  receive  interim 
authorization,  a  State  must  demonstrate 
the  "substantial  equivalence"  of  its 
program  to  the  Federal  program.  Once  a 
State  has  demonstrated  substantial 
equivalence  "the  Administrator  shall 
grant  interim  authorization",  applying 
this  standard,  as  elaborated  in  40  CFR 
Part  123  Subpart  F.  EPA  has  concluded 
that  Texas  has  met  the  test  of 
substantial  equivalence  and  should 
receive  Phase  I  Interim  Authorization. 

Comment — One  commenter  supported 
State  authorization  with  one  reservation 
because  he  believed  the  State 
enforcement  record  left  something  to  be 
desired.  This  commenter  stated  that, 
although  he  found  that  the  Texas  Interim 
Authorization  application  appeared  to 
be  substantially  equivalent  to  the 
Federal  Phase  I  requirements,  he  was 
concerned  that  Texas  lacked  the 
commitment  to  adequately  enforce  its 
regulations. 

Response — EPA's  prifiiary  concern,  in 
evaluating  a  State's  appUcation  for 
Phase  I  authorization,  must  be  that  the 
State  has  the  authority  and  capacity  to 
carry  out  a  program  which  is 
substantially  equivalent  to  the  Federal 
Program,  including  the  authority  and 
capacity  of  a  State  to  enforce  this 
program.  EPA  believes  that  the  Program 
Description,  MOA,  and  State  regulations 
set  forth  in  the  Texas  application  for 
Phase  I  authorization  outline  a  State 
enforcement  program  which  meets 
Federal  requirements  for  Phase  I 
authorization.  However,  EPA  believes, 
that,  through  its  statutory  oversight 
responsibility,  it  has  the  obligation  to 
insure  that  Texas  meets  the  terms  set 
forth  in  the  State's  application  to 
actively  enforce  its  regulations. 

The  MOA  and  the  RCRA  grant-in-aid 
entered  into  by  the  State  and  EPA, 
establish  the  procedure  for  oversight 
and  the  terms  of  the  State's 
accountability  for  compliance 
monitoring  and  enforcement.  These 
agreements  enable  EPA  to  track  the 
State's  enforcement  process  and 


determine  if  the  State  is  meeting  specific 
commitments  which  it  agreed  to 
accomplish.  The  RCRA  grant-in-aid 
awarded  to  the  State  agencies  will 
function  like  a  contrdct  between  the 
State  and  EPA.  EPA  agrees  to  pay  the 
State  if  the  State  performs  certain 
program  activities.  If  through  EPA's 
oversight  and  grant  review  it  determines 
that  the  State  is  not  meeting  its 
commitments,  funding  and  authorization 
can  be  withdrawn.  Also,  under  RCRA 
Section  3008(a)(2)  EPA,  on  its  own 
motion,  can  commence  enforcement 
actions  for  violations  of  RCRA  in 
authorized  States. 

Comment — One  commenter  supported 
the  State's  attempt  to  seek  authorization 
of  the  hazardous  waste  program,  as  long 
as  EPA  maintained  an  active  oversight 
role. 

Response — Notwithstanding  the  grant 
of  Phase  I  Interim  Authorization,  EPA 
retains  a  substantial  degree  of  control  of 
the  State  program.  (See  discussion  under 
the  previous  comment.) 

Comment — Three  commenters 
supported  Phase  I  Interim  Authorization 
for  Texas  but  recommended  that 
authorization  be  conditioned  upon  the 
State's  providing  additional  assurances 
which  would  resolve  problems  of 
coordination  between  the  many 
agencies  which  have  jurisdiction  over 
some  part  of  hazardous  waste 
management  in  Texas.  One  commenter 
was  concerned  in  particular  that  the 
divided  jurisdiction  among  Texas 
agencies  would  lead  to  program  gaps 
and  lack  of  coordination  in  the  areas  of 
(1)  oil  and  gas  wastes,  (2)  State  manifest 
system  management,  and  (3)  regulating 
of  municipal  facilities  which  accepted 
industrial  wastes. 

Response — EPA  agrees  with  this 
commenter  that  clarification  of  the 
jurisdiction  of  Texas  State  agencies  and 
coordination  among  these  agencies  is 
essential  to  the  effective  administration 
of  hazardous  waste  management  in 
Texas.  In  its  comments  on  the  Texas 
draft  application  EPA  asked  for  detailed 
analysis  of  the  jurisdiction  of  relevant 
State  agencies  and  a  description  of  how 
coordination  would  be  achieved  among 
them.  The  Texas  final  application 
contains  a  section  in  the  Program 
Description  which  sets  forth  the 
jurisdictions  of  these  State  agencies  and 
the  procedures  through  which  they  will 
coordinate  management  of  the  State 
manifest  system,  the  issuance  of  State 
permits,  the  carrying  out  of  State 
compliance  monitoring  and  enforcement 
programs,  the  management  of 
emergency  response  programs  and  other 
aspects  of  State  program  administration. 
The  AG's  Statement  submitted  with  the 
State's  final  application,  contains  a 
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instrumentality  or  any  person  who  is 
alleged  to  be  in  violation  of  permits, 
regulations,  conditions,  etc.  Also,  there 
is  provision  to  award  costs  of  litigation 
(including  reasonable  attorney  fees,  civil 

pvnprt  u;itnpso  fops')  \n  anv  nartv  if  thp 


40  CFR  Part  180 

[PP  9F2197/R283;  PH-FRL  1712-1] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 


evaluated.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerances  included  a  rat  oral  lethal 
dose  (LDso)  with  an  LDm  greater  than  5.0 
grams  (g)  per  kilogram  (kg)  of  body 
weight  (bw);  a  rat  cytogenetic  test 
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discussion  of  the  jurisdiction  of  TDWR 
and  The  Texas  Railroad  Commission  in 
the  area  of  oil  and  gas  wastes.  EPA  is 
satisfied  that  this  discussion  establishes 
that  the  jurisdiction  of  the  Texas 
Railroad  Commission  covers  areas 
which  are  currently  excluded  from  its 
regulatory  authority  under  40  CFR  Part 
261.  EPA  is  equally  satisfied  that  TDWR 
has  jurisdiction  over  hazardous  wastes 
resulting  from  the  refining  of  oil  which  is 
the  equivalent  of  the  jurisdiction 
required  by  40  CFR  Part  261. 
Consequently.  EPA  finds  that  for  the 
purposes  of  Phase  I  Authorization,  the 
Texas  application  has  adequately 
provided  for  coordination  between  those 
State  agencies  with  jurisdiction  over 
areas  currently  covered  by  the  Federal 
pcegram. 

Comment — One  commenter 
recommended  that  EPA  withhold  Phase 
I  Interim  Authorization  because  the 
TDH  regulations,  which  were  included 
as  part  of  the  State's  application,  may 
not  be  valid.  This  commenter  suggested 
that  the  TDH  rules  were  published  in  the 
Texas  Register  in  violation  of  State 
procedure  and  case  law. 

Response — EPA  requires  in  40  CFR 
123.125  that  the  Attorney  General's 
Statement,  submitted  as  part  of  a  State's 
application  for  Phase  I  authorization, 
certify  that  State  regulations  authorizing 
State  program  requirements  which  are 
substantially  equivalent  to  the  Federal 
program  are  lawfully  adopted  at  the 
time  the  Statement  is  submitted  and  are 
in  full  force  and  effect  at  the  time  the 
program-is  authorized.  The  Attorney 
General  of  Texas  has  so  certified  the 
regulations  in  the  State's  application. 
**  EPA  will  not  challenge  that  opinion 
unless  it  is  on  its  face  incorrect. 
However,  if  for  any  reason  the  Texas 
regulations  are  declared  to  be  invalid, 
EPA  can  withdraw  its  Phase  I 
authorization. 

Comment — Four  commenters 
expressed  grave  concern  for  the  proper 
siting  of  hazardous  waste  management 
facilities  in  Texas. 

Response — EPA  agrees  that  the  issue 
of  proper  siting  for  hazardous  waste 
management  facilities  to  prevent  health 
hazards  and  environmental  degradation 
while  ensuring  adequate  storage, 
treatment,  and  disposal  capacities  is  one 
of  the  key  concerns  in  the  regulatory 
process.  EPA  is  devoting  considerable 
study  to  this  issue  and  is  encouraging 
the  States  to  begin  planning  to  ensure 
proper  locations  for  new  facilities.  This 
issue  will  be  addressed  when  the 
hazardous  waste  facility  permitting 
regulations  (Phase  II)  become  effective. 
Because  this  issue  is  not  a  part  of  the 
Federal  Program  requirements  at  this 
time,  it  was  not  considered  in  the  review 


of  the  Texas  application  for  Phase  I 
Interim  Authorization.  However,  it  will 
be  subject  for  review  and  comment 
when  Texas  submits  its  application  for 
Phase  II  authorization. 

Comment— Two  commenters.  who 
supported  authorization,  anticipated  a 
problem  because  Texas  did  not  apply 
for  interim  authorization  of  the 
Underground  Injection  Control  (UIC) 
Program  under  RCRA.  They  stated  that 
if  delegation  of  the  UIC  Program  under 
the  Safe  Drinking  Water  Act  (SDWA)  is 
delayed  significantly  beyond  mid-1981, 
industry  may  be  burdened  by  a  dual 
regulatory  system  over  underground 
injection  wells. 

Response — There  will  be  a  dual 
regulatory  program  covering  hazardous 
waste  injection  wells  in  Texas.  Existing 
wells  are  subject  to  EPA  interim  RCRA 
standards  and  also  all  applicable  State 
standards.  After  publication  of  the 
Phase  II  RCRA  regulations,  existing  and 
new  hazardous  waste  injection  facilities 
will  be  required  to  obtain  RCRA  permits 
in  addition  to  State  permits.  Texas 
could,  however,  apply  for  EPA 
authorization  over  hazardous  waste 
injection  facilities  in  their  RCRA  Phase 
11  interim  authorization  application. 

Comment — Two  commenters 
supported  Phase  I  Interim  Authorization 
but  questioned  whether  the  Texas 
program  could  remain  consistent  with 
the  Federal  program  as  it  issues 
amendments  and  revisions  to  the 
Federal  regulations. 

Response — Authorized  State 
programs  are  required  to  remain  in 
substantial  equivalence  with  the  Federal 
program  as  it  is  revised  by  new 
regulations.  RCRA,  40  CFR  Part  123 
Subpart  A  states  that  "Any  approved 
program  which  requires  revision 
because  of  a  modification  to  [Part 
123.13)  or  to  40  CFR  Parts  122, 124,  260, 
261,  262,  263,  264,  265,  or  266  shall  be  so 
revised  within  one  year  of  the  date  of 
promulgation  of  such  regulations,  unless 
a  State  must  amend  or  enact  a  statute  in 
order  to  make  the  required  revision  in 
whichf  ase  such  revision  shall  take 
place  within  two  years." 

Comment — Two  commenters 
questioned  authorization  of  Texas 
because  of  the  problems  which  they 
have  encountered  with  a  chemical  dump 
site  in  their  area.  They  also  were 
dissatisfied  with  the  performance  of 
TDWR  and  EPA  in  connection  with 
resolving  the  problems  they  believe 
have  been  caused  by  the  site. 

Response — EPA  recognises  the 
seriousness  of  problems  which  were 
discussed  by  the  commefiters.  However. 
EPA  cannot  deny  interim  authorization 
because  of  past  performance  of  the  State 
program  (See  discussion  above). 


Nevertheless.  EPA  believes  that  the 
facility  standards  which  have  been 
adopted  by  Texas  and  included  in  its 
application,  as  well  as  additional  permit 
standards  which  will  be  published  in  the 
future  by  EPA.  will,  when  followed  by 
the  facility  and  enforced  by  the  State, 
alleviate  the  problems  described. 

Comment — Several  commenters 
stated  that  the  substance  of  the 
application  was  not  available  in  a 
prepared  summary  and  available  for  the 
public  to  use  in  preparation  for  the 
hearing.  They  stated  that  this  placed 
them  at  a  disadvantage  and 
compromised  their  ability  to  comment 
on  the  State  application. 

Response — EPA's  regulations 
governing  procedures  for  approval  of  a 
State's  application  require  notice  of 
receipt  of  the  application  and  the 
availability  of  it  for  inspection  and 
copying  (See  40  CFR  123.135(a)).  There 
is  no  requirement  to  sununarize  the 
application.  There  are  many  good 
reasons  for  the  absence  of  such  a 
requirement.  This  could  result  in  public 
comment,  not  on  the  State's  application 
but  to  the  summary.  This  would  erode 
the  purpose  of  the  public  comment 
process  which  is  public  involvement  in 
the  evaluation  of  the  application. 

The  length  and  complexity  of  the 
Texas  application  would  require  that  a 
summary  necessarily  by  subjective. 
While  many  might  agree  that  such  a 
summary  would  be  reasonable, 
undoubtedly  some  would  not.  No 
attempt  to  summarize  the  application 
would  be  satisfactory  to  all.  Therefore, 
EPA  has  concluded  that  it  is  in  the  best 
interest  of  the  public  comment  process 
not  to  summarize  the  application. 

Comment — Two  commenters  raised 
questions  on  the  adequacy  of  the  Texas 
program  to  provide  for  public 
participation.  One  commenter  asked 
how  the  public  would  be  guaranteed 
that  they  would  have  ^  voice  in  an 
authorized  State  program.  The  other 
commenter  questioned  why  there  was 
no  provision  for  public  participation  in 
the  State's  regulations.  This  commenter 
also  recommended  that  notices  be 
placed  in  the  Texas  Register  of  State 
permits  issued  and  EPA's  draft 
evaluation  of  the  State  program. 

Response— EPA  believes  thai  RCRA, 
the  Federal  regulations  and  the  Texas 
application  provide  for  a  number  of 
impprtant  avenues  for  public 
participation  in  hazardous  waste 
management.  Consequently,  EPA  finds 
that  the  Texas  program,  with  its  new 
program  commitments,  satisfies  the 
Federal  requirements  in  this  area. 

Under  RCRA,  Section  7002,  any 
person  may  commence  a  civil  action  on 
his  own  behalf  agains.  any  goverment 
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An  applicator  risk  analysis  was 
performed  to  determine  the  risk 
associated  with  perchloroethylene 
resulting  from  applications  of 
oxyOuorfen  for  all  uses  proposed.  The 


procedural  requirements  of  Executive 
Order  12044. 

Effective  date:  December  24, 1980. 
[Sec.  408(e)  68  Stat.  514,  (21  U.S.C.  346a(e))) 

Dated:  December  18. 1980. 


and  other  unusual  circumstances,  need 
to  obtain  them  quickly  if  it  is  necessary 
to  transport  hazardous  waste  off-site. 
EPA  is  taking  this  action  to  provide  a 
mechanism  for  EPA  Regional  Offices  to 
ranidlv  issue  identification  numbers  in 
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instrumentality  or  any  person  who  is 
alleged  to  be  in  violation  of  permits, 
regulations,  conditions,  etc.  Also,  there 
is  provision  to  award  costs  of  litigation 
(including  reasonable  attorney  fees,  civil 
expert  witness  fees)  to  any  party  if  the 
court  deems  such  an  award  is 
appropriate.  As  a  result,  any  person, 
whether  in  an  authorized  or 
unauthorized  State,  may  sue  to  enfbrce 
compliance  with  statutory  and 
regulatory  standards.  There  are  two 
caveats;  that  such  an  action  requires 
notice  before  it  is  commenced,  and  that 
it  cannot  be  commenced  if  EPA  or  a 
State  is  diligently  prosecuting  the  same 
action.  However,  if  EPA  has  begun  an 
action  then  the  citizen  may  intervene  as 
a  matter  of  right. 

In  addition,  to  meet  EPA  requirements 
for  Phase  I  authorization  the  Texas 
application  includes  provisions  for 
public  participation  in  its  enforcement 
process.  These  provisions  are  referred  to 
in  the  Attorney  General's  Statement  and 
a  Memorandum  of  Understanding 
(MOU)  among  TDWR,  TDH  and  the  AG 
attached  to  the  application.  The  MOU 
contains  assurances  that  the  parties  will 
provide  for  public  participation  in  the 
State  enforcement  proces  by  receiving 
and  responding  to  citizen  complaints, 
not  opposing  permissive  intervention 
where  it  is  authorized  by  State  law.  and 
by  providing  notice  of  a  proposed 
settlement  and  a  30  day  public  comment 
period  on  proposed  settlements  of 
judicial  actions  begun  to  enforce  State 
program  requirements.  EPA  oversight 
should  help  to  assure  that  these  program 
requirements  are  met. 

In  the  Memorandum  of  Agreement 
(MOA),  included  in  the  Texas 
application,  EPA  establishes  when  and 
how  it  will  conduct  mid  and  end  year 
evaluations  of  the  State  program.  EPA 
indicates  that  it  will  receive  and 
consider  all  public  comments  submitted 
on  State  program  performance  in 
conjunction  with  the  mid  and  end  year 
evaluations.  Region  6  is  currently 
developing  procedures  for  notice  and 
public  involvement  in  the  State  program 
evaluation  process.  Notwithstanding  the 
lack  of  formal  procedures,  EPA  invites 
the  public  to  comment  on  the  State's 
performance  on  this  and  other  State 
program  requirements  to  assist  in  the 
exercise  of  its  oversight  responsibilities. 

Dated:  December  24, 1980. 
Frances  E.  Phillips, 

Acting  Regional  Administrator. 
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40  CFR  Part  180 

[PP  9F2197/R283;  PH-FRL  1712-1] 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  in 
or  on  Raw  Agricultural  Commodities; 
Oxyfluorfen 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  the  herbicide 
oxyfluorfen  [2-chloro-13-ethoxy-4- 
nitrophenoxy)-4- 

(trifluoromethyl)benzene]  in  or  on  the 
raw  agricultural  commodities  almonds, 
almond  hulls,  stone  fruits  [apricots, 
nectarines,  peaches,  plums  (fresh 
prunes)],  and  grapes;  and  in  or  on  the 
meat,  fat  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  poultry,  and  sheep; 
eggs;  and  milk  at  0.05  part  per  million 
(ppm).  This  regulation  was  requested  by 
Rohm  &  Haas  Co.,  Inc.  This  regulation 
establishes  the  maximum  permissible 
levels  for  residues  of  oxyfluorfen  in  or 
on  the  above  raw  agricultural 
commodities. 

EFFECTIVE  DATE:  Effective  on  December 
24, 1980. 

ADDRESS:  Written  objections  maylje 
submitted  to  the  Hearing  Clerk, 
Environmental  Protection  Agency,  Rm. 
M-3708  (A-110),  401  M  St.  SW.. 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F.  Mountfort,  Product  Manager 
(PM)  23,  Registration  Division  (TS-767), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-351,  401  M  St.  SW.,  Washington,  D.C. 
20240,  (202-755-1397). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  notices  that  were  pubfished  in 
the  Federal  Register  of  September  3, 
1980  (45  FR  58497  and  58500)  that  Rohm 
&  Haas  Co.  Inc.,  Independence  Mall, 
West  Philadelphia,  PA  19105.  had  filed  a 
petition  (PP  9F2197)  with  the  EPA.  This 
petition  proposed  that  tolerances  be 
established  for  the  residues  of  the 
herbicide  oxyfluorfen  [2-chloro-l-(3- 
ethoxy-4-nitrophenoxy)-4- 
(trifluoromethyljbenzene]  in  or  on  the 
raw  agricultural  commodities  almonds, 
almond  hulls,  stone  fruits  [apricots, 
nectarines,  peaches,  plums  (fresh 
prunes)],  grapes;  and  in  or  on  the  meat, 
fat,  and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  poultry,  and  sheep;  eggs; 
and  milk  at  0.05  ppm.  No  comments  or 
request  for  referral  to  an  advisory 
committee  were  received  in  response  to 
this  notice  of  proposed  rulemaking. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 


evaluated.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerances  included  a  rat  oral  lethal 
dose  (LDso)  with  an  LDm  greater  than  5.0 
grams  (g)  per  kilogram  (kg)  of  body 
weight  (bw);  a  rat  cytogenetic  test 
(negative);  a  host  mediated  assay 
(negative);  the  Ames  test  (negative);  a 
rat  teratology  study  with  no  terata  at 
1,000  mg/kg  of  bw  (highest  dose)  and  a 
no-observable-effect  level  (NOEL)  of  100 
mg/kg  of  bw;  a  three-generation  rat 
reproduction  study  with  a  NOEL  of  10 
ppm;  a  26-week  progress  report  of  a  ^- 
year  dog  feeding  study;  a  90-day  rat 
feeding  study  with  a  NOEL  of  1,000  ppm;  ' 
a  24-month  rat  feeding  study  (chronic 
toxicity/oncogenicity)  with  a  NOEL  of 
40  ppm;  and  a  20-month  mouse  feedii^ 
study  (chronic  toxicity/oncogenicity) 
with  a  NOEL  at  2  ppm. 

Based  on  the  mouse  chronic  feeding 
study  with  a  NOEL  of  2  ppm  and  a  100- 
fold  safety  factor  the  acceptable  daily 
intake  (ADI)  for  humans  is  0.003  mg/kg 
of  bw/day.  The  maximum  permissible 
intake  (MPI)  is  0.1800  mg/day  for  a  60  kg 
person.  No  permanent  tolerances  have 
been  previously  established  for  the 
pesticide.  The  proposed  tolerances  have 
a  theoretical  maximal  residue 
contribution  (TMRC)  of  0.0352  mg/day 
in  a  1.5  kg  diet,  or  19.57  percent  of  the 
MPI. 

To  reinforce  the  present  findings,  the 
petitioner  submitted  a  complete  draft 
study  on  a  2-year  dog  feeding  study 
prior  to  September  22, 1980  and  has 
agreed  to  conduct  a  second  teratology 
study  with  a  nonrodent  species. 

The  nature  of  the  residue  of  the 
pesticide  is  adequately  delineated,  and 
an  adequate  analytical  method  (a  gas 
chromatographic  procedure  using  an 
electron  capture  detector)  is  available 
for  enforcement  purposes. 

One  of  the  solvents  used  in  the 
production  of  technical  oxyfluorfen, 
perchloroethylene  <0.1  percent,  has 
been  shown  to  produce  liver  tumors  in 
mice.  The  agency  is  presently 
assembling  available  information 
pertaining  to  perchloroethylene,  which 
has  wide  usage  outside  of  pesticide 
applications.  This  review  will  assess  the 
health  significance  of  perchloroethylene 
and  is  not  complete  at  this  time.  The 
evidence  on  tumor  production,  however, 
does  initiate  a  presumption  against 
registration  pursuant  to  40  CFR 
162.11(a)(3)(ii)  for  the  proposed  uses  of 
oxyfluorfen.  After  intensive  review,  the 
agency  has  made  a  preliminary  finding 
that  potential  benefits  associated  with 
the  use  of  oxyfluorfen  outweigh  risks 
from  perchloroethylene.  The  benefits  of 
oxyfluorfen  will  be  discussed  in  a 
document  to  be  available  at  a  later  date. 
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transporting  the  waste  off-site,  in  such 
cases,  obtaining,  filling  out,  and 
submitting  Form  8700-12,  and  then 
waiting  for  Agency  action  on  it  would  be 
too  time-consuming.  In  order  to  avoid 

»kie   iinnor.occ'irir   HolaV  Ifl   IfiSllinO  F.PA 


By  virtue  of  the  authority  contained  in 
Section  204(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  90 
Stat.  2751  (43  U.S.C.  1714),  it  is  ordered 
as  follows: 

1.  Deoartmental  Order  of  July  7, 1936, 


Policy  and  Management  Act  of  1976,  90 
Stat.  2751;  43  U.S.C.  1714.  it  is  ordered  as 
follows: 

1.  The  departmental  order  of  April  7, 
1933,  withdrawing  the  following 
described  land  as  Air  Navigation  Site 
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An  applicator  risk  analysis  was 
performed  to  determine  the  risk 
associated  with  perchloroethylene 
resulting  from  applications  of 
oxyfluorfenfor  all  uses  proposed.  The 
maximum  worst-case  risk  of  tumor 
development  from  exposure  to 
perchloroethylene  via  these  uses  is 
calculated  to  be  one  incident  of  tumor 
development  in  10.000.000  applicators. 
The  actual  risk  may  be  lower  than  this 
theoretical  calculation  since  the  actual 
levels  of  perchloroethylene  in  air  may 
be  lower  than  theoretical  estimates  due 
to  airtnovement  or  other  climatic 
factors. 

The  petitioner  produces  technical 
oxyfluorfen  Containing  less  than  200 
ppm  perchloroethylene.  Based  on  the 
toxicology  testing  (all  tested  oxyfluorfen 
involved  included  perchloroethylene  at 
less  than  0.1  percent),  the  small  risk 
cited  above,  and  benefit  analyses 
discussed  in  the  position  document,  the 
agency  has  made  a  preliminary 
conclusion  that  the  proposed 
registration  of  oxyfluorfen  containing 
less  than  200  ppm  of  perchloroethylene 
will  not  cause  an  unreasonable  adverse 
effect  on  the  environmertt. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  tolerances  are 
sought,  and  it  is  tentatively  concluded 
that  the  tolerances  for  oxyfluorfen 
residues  in  or  on  the  raw  agricultural 
commodities  almonds,  almond  hulls, 
grapes,  stone  fruits,  meal  byproducts  of 
cattle,  goats,  hogs,  horses,  poultry,  and 
sheep;  eggs;  and  milk  at  0.05  ppm 
established  by  amending  40  CFR  Part 
180  will  protect  the  public  health. 
Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk.  EPA,  Rm.  M-3708  (A- 
110),  401  M  St..  SW..  Washington.  20460. 
Such  objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulations  deemed  to  be 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  If  a  hearing  is  granted,  the 
objections  must  be  legally  sufficient  to 
justify  the  relief  sought. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized". 
This  proposed  rule  has  been  reviewed, 
and  it  has  been  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 


procedural  requirements  of  Executive 
Order  12044. 

Effective  date:  December  24, 1980. 
(Sec.  408(e)  68  Stat.  514,  (21  U.S.C.  346a(e))) 

Dated:  December  18, 1980. 
Robert  V.  Brown, 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

Therefore,  Subpart  C  of  40  CFR  Part 
180  is  amended  by  adding  a  new 
§  180.381  to  read  as  follows: 

§  180.381    Oxyfluorfen;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  oxyfluorfen  [2- 
chloro-l-(3-ethoxy-4-nitrophenoxy)-4- 
(trifluoromethyl)benzene]  and  its 
metabolites  containing  the  diphenyl 
ether  linkage  in  or  on  the  following  raw 
agricultural  commodities: 

Pan 

per 

million 


Commodity 

Almonds 

Almond  hulls  ... 

Grapes 

Cattle,  tat 

Cattle,  mbyp 

Cattle,  meat 

Eggs 

Goat,  lat 

Goat,  mbyp 

Goat,  meat 

Hogs,  (at 

Hogs,  mbyp 

Hogs,  meat 

Horses,  lat 

Hofses,  mbyp . 
Horses,  meat.. 

Mrik 

Poultfy,  tat 

Poult/y,  mbyp.. 
Poultry,  meat- 
Sheep,  lat 

Sheep,  mbyp... 
Sheep,  meat  .. 
Stone    fruits    tapncots. 


o.os 

0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 


nectarines,   peaches. 


pigms,  (fresh  prunes)] 0.05 
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BILUNG  COOE  6560-32-M 

40  CFR  Parts  262  and  263 
[SW  FRL  1701-2] 

Availability  of  Provisional  EPA 
Identification  Numbers 

agency:  Environmental  Protection 

Agency. 

action:  Rule-related  notice.      > 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  established  a 
procedure  for  rapid  issuance  of  EPA 
identification  numbers  to  hazardous 
waste  generators  and  transporters 
during  spills  and  other  unanticipated 
events.  Hazardous  waste  generators  and 
transporters  who  did  not  obtain  EPA 
identification  numbers  through  standard 
procedures  may,  during  emergencies 


and  other  unusual  circumstances,  need 
to  obtain  them  quickly  if  it  is  necessary 
to  transport  hazardous  waste  off-site. 
EPA  is  taking  this  action  to  provide  a 
mechanism  for  EPA  Regional  Offices  to 
rapidly  issue  identification  numbers  in 
such  instances.  The  intended  effect  of 
this  action  is  to  streamline  the  transport 
of  hazardous  waste  to  authorized  . 
hazardous  waste  management  facilities 
by  reducing  procedural  delays. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  on  this  notice 
contact  Rolf  P.  Hill  or  Amy  Mills.  Office 
of  Solid  Waste.  WH-563.  U.S. 
Environmental  Protection  Agency. 
Washington,  D.C.  204601202)  755-9150. 

For  information  on  implementation  of 
the  procedure  described  in  this  notice, 
contact  EPA  regional  office  listed  below: 
Region  I— Business  hrs.:  (617)  223-0240 

or  (617)  223-0241;  Non-business  hrs.. 

emergencies  only:  (617)  223-7265 
Region  II— All  hrs.:  (212)  264-0503 
Region  III— Business  hrs.:  Shiriey  Bulkin. 

(215)  597-4269;  Non-business  hrs.. 

emergencies  only:  (215)  597-9898 
Region  IV— All  hrs.:  (404)  881-4062 
Region  V— Business  hrs.:  Y.  J.  Kim,  (312) 

353-2917;  Non-business  hrs.. 

emergencies  only:  (312)  353-2318 
Region  VI— All  hrs.:  Fred  Woods  (214) 

767-2720 
Region  VII— All  hrs.:  (816)  374-3778 
Region  VIII— Business  hrs.:  Jim  Rakers, 

(303)  837-6258;  Non-business  hrs.. 

emergencies  only:  (303)  837-3880 
Region  IX— Business  hrs.:  Bill  Wilson. 

(415)  556-1407;  Nonbusiness  hrs.. 

emergencies  only:  (415)  556-6254 
Region  X— Business  hrs.:  (206)  442-1260 
SUPPLEMENTARY  INFORMATION:  40  CFR 
262.12  and  263.11  of  the  hazardous 
waste  management  regulations 
promulgated  pursuant  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  require  generators  and 
transporters  of  hazardous  waste  to  have 
EPA  identification  numbers.  Each 
shipment  of  hazardous  waste  must  be 
accompanied  by  a  manifest  which 
includes,  among  other  information,  the 
EPA  identification  numbers  of  the 
generator  and  each  transporter.  A 
generator  or  transporter  who  did  not 
obtain  an  EPA  identification  number 
during  the  notification  period  can  obtain 
one  by  applying  on  EPA  Form  8700-12. 
In  the  event  of  a  spill  or  other 
unanticipated  incident,  however,  a 
person  may  need  to  obtain  a  number 
very  quickly.  For  instance,  if  a  person 
were  to  become  a  hazardous  waste 
generator  or  transporter  as  the  result  of 
a  spill  of  hazardous  waste,  and  the  EPA 
identification  number  and  manifest 
waiver  provision  of  §  263.30(b)  were  not 
applied,  he  would  need  a  number  before 
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location  or  entry  under  the  mining  laws 
(30  U.S.C.  Ch.  2)  for  the  protection  of  the 
Terry  Peak  Electronic  Site,  in  aid  of 
programs  of  the  Department  of 
Agriculture: 


Sec.  4,  Lots  1  to  4,  inclusive.  SViNVi,  and 

S'/2: 
Sec.  6,  Lots  1  to  7,  inclusive,  SVzNE'A, 

SE'/«NWV4.  Ey2SW'/4,  and  SEV*. 
T.  3  N.,  R.  25  E.. 
Sec.  28,  NW'/4  and  S'/z; 

Qan    "in    T  nto  1  tn  d    inrliicivp    V.Vo    ant^ 


The  areas  described  withdrew  50  feet 
on  either  side  of  the  center  line  for 
transmission  line  purposes  containing 
approximately  25  acres  in  Cassia 
County.  The  lands  are  privately  owned. 

December  18, 1980. 
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transporting  the  waste  off-site,  in  such 
cases,  obtaining,  filling  out.  and 
submitting  Form  8700-12.  and  then 
waiting  for  Agency  action  on  it  would  be 
too  time-consuming.  In  order  to  avoid 
this  unnecessary  delay  in  issuing  EPA 
identification  numbers  which  could 
cause  public  or  environmental  problems. 
EPA  has  established  a  special  procedure 
for  rapid  issuance  of  these  numbers. 
EPA  Regional  Offices  will  issue 
provisional  identification  numbers  to 
generators  and  transporters  during 
emergencies  or  other  unusual 
circumstances  when  necessary  for  rapid 
transportation  of  hazardous  waste  to  an 
authorized  hazardous  waste 
management  facility.  A  generator  or 
transporter  involved  in  such 
circumstances  may  telephone  his 
Regional  Office  for  a  provisional 
identification  number.  The  Regional 
Office  will  issue  a  provisional  number 
orally  or  in  writing,  and  may  condition 
the  use  or  duration  of  that  number. 
Applicants  who  receive  provisional 
numbers  will  be  mailed  a  blank  Form 
8700-12  which  must  be  completed  and 
returned  to  EPA  within  ten  calendar 
days.  The  Agency  may  subsequently 
issue  a  final  EPA  identification  number 
to  these  applicants. 

Dated:  December  9, 1980. 
Douglas  M.  Costle, 
Administrator. 

|FR  Doc.  80-40176  Filed  12-23-80  8:4.S  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management    ■ 

43  CFR  Public  l^nd  Order  5790 

[CA-36481 

California;  Partial  Revocation  of 
Reclamation  Witfidrawal 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order.       /"^^    ^ 

. ■ — ■ 1  ' 

SUMMAAy:  This  action  will  restbre  70.77 
acres  of  public  lands  to  operation  of  the 
public  land  laws,  including  the  mining 
laws.  An  additional  20.25  acres4re 
privately  owned  and  not  subject  to 
disposition  under  the  public  land  laws. 
This  order  partially  revokes  a  Water 
and  Power  Resources  Service  (formerly 
the  Bureau  of  Reclamation)  order  which 
withdrew  lands  for  the  proposed  Central 
Valley  Project. 

EFFECTIVE  DATE:  January  20, 1981. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marie  M.  Getsman,  California  State 
Office,  916-^84-4431. 


By  virtue  of  the  authority  contained  in 
Section  204(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  90 
Stat.  2751  (43  U.S.C.  1714).  it  is  ordered 
as  follows: 

1.  Departmental  Order  of  July  7. 1936, 
withdrawing  lands  for  the  Central 
Valley  Project  is  hereby  revoked  so  far 
as  it  affects  the  fojlowing  lands: 

Mount  Diablo  Meridian 

T.  33  N.,  R.  4  W. 

Sec.  30,  Lot  1  and  SEV4NWy4 

The  area  aggregates  approximately  91.02 
acres  in  Siiasta  County. 

2.  Of  the  lands  described  in  paragraph 
1,  20.25  acres,  located  in  the  SEViNWVi, 
are  privately  owned  and  not  subject  to 
disposition  under  the  public  land  laws. 

3.  At  10  a.m.,  on  January  20, 1981.  the 
public  lands  shall  be  open  for  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  laws.  All 
valid  applications  received  at  or  prior  to 
10  a.m.,  on  January  20. 1981,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  order  of  filing. 

4.  The  public  lands  will  open  to 
locationynder  the  United  States  mining 
laws  at  10  a.m..  on  January  20, 1981. 
They  have  been  open  to  applications 
and  offers  under  the  mineral  leasing 
laws. 

Inquiries  concerning  the  lands  shall  be 
addressed  to  the  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior.  Room  E-2841,  Federal  Office 
Building,  2800  Cottage  Way, 
Sacramento,  California  95825. 
Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 
December  15, 1980. 

|FR  Doc.  80-40294  Filed  12-23-80:  8:45  am| 
BILLING  CODE  4310-»4-*l 


43  CFR  Public  Land  Order  5792 
[R-1189] 

California;  Revocation  of  Air 
Navigation  Site  Withdrawal 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 


summary:  This  order  will  restore  40 
acres  of  public  lands  to  operation  of  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws. 
EFFECTIVE  DATE:  January  24. 1981. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marie  M,  Getsman,  California  State 
Office  916-484-4431. 

By  virtue  of  the  authority  contained  in 
Section  204(a)  of  the  Federal  Land 


Policy  and  Management  Act  of  1976,  90 
Stat.  2751;  43  U.S.C.  1714.  it  is  ordered  as 
follows: 

1.  The  departmental  order  of  April  7, 
1933.  withdrawing  the  following 
described  land  as  Air  Navigation  Site 
No.  84.  is  hereby  revoked: 

San  Beraardino  Meridian 

T.  7  N.,  R.  6  W.. 

Sec  20,  S%SEy4^fEV4  and  S%SWV4NEV4. 

Containing  40  acres  in  San  Bernardino 
County. 

2.  At  10  a.m.  on  January  24. 1981,  the 
land  shall  be  open  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  January  24, 1981,  shall  be 
considered  simultaneously  filed  at  that 
time.  Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  10  a.m.  on  January  24, 1981.  the 
lands  will  be  open  to  location  under  the 
United  States  mining  laws  and  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Room  E-2841,  Federal 
Office  Building,  2800  Cottage  Way. 
Sacramento,  California  95825. 
Guy  R.  Martin. 

Assistant  Secretary  of  the  Interior. 
December  la  1980. 

|FR  Doc.  80-«(295  Filed  12-2J-80:  8:45  am) 
BILLING  COOE  4310-S4-M 

43  CFR  Public  Land  Order  5793 
[M  44591  SO] 

Sputh  Dakota;  Wittidrawal  for  National 
Forest  Electronic  Site 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
approximately  25  acres  of  national 
forest  lands  from  mineral  location  and 
entry  and  reserves  them  for  the 
protection  of  the  Terry  Peak  Electronic 
Site. 

EFFECTIVE  DATE:  December  24. 1980. 
FOR  FURTHER  INFORMATION  CONTACT 
Edgar  D.  Stark.  Montana  State  Office, 
406-657-6291. 

By  virtue  of  the  authority  contained  in 
Section  204(a)  of  the  Federal  land  PoUcy 
and  Management  Act  of  October  21. 
1976,  90  Stat.  2751;  43  U.S.C.  1714.  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  national  forest 
lands  are  hereby  withdrawn  from 
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insurance  is  no  longer  available  in  the 
community. 

In  addition,  the  Federal  Insurance       ^ 
Administrator  has  identified  the  special 
flood  hazard  areas  in  these  communities 
by  publishing  a  Flood  Hazard  Boundary 

X4on    TUo  Arita  r,f  iVio  flnr.H  man    if  nnp 


of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP,  with  respect  to 
which  a  year  has  elapsed  since 
identification  of  the  community  as 
having  flood  prone  areas,  as  shown  on 
tVio  nffirp  nf  FpHpral  Insurance  and 


Administrator  also  finds  that  notice  and 
public  procedure  under  5  U.S.C-  553(b) 
are  impracticable  and  unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance."  This  program  is 
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location  or  entry  under  the  mining  laws 
(30  U.S.C.  Ch.  2)  for  the  protection  of  the 
Terry  Peak  Electronic  Site,  in  aid  of 
programs  of  the  Department  of 
Agriculture: 

Black  Hills  National  Forest 

Black  Hills  Meridian 

T.  4  N.,  R.  2  E.,    - 

Sec.  11,  A  portion  of  the  NE'A  covered  by 
M.S.  2025.  excluding  Lots  1,  2,  and  3. 

The  area  described  contains  25  acres  in 
Lawrence  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  national  forest  lands,  under  lease, 
license,  or  permit,  or  governing  the 
disposal  of  their  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  shall  remain  in 

I  effect  for  a  period  of  20  years  from  the 
date  of  this  order. 
Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 
December  18, 1980. 

(FR  Doc.  8<M0298  Filed  12-23-80:  8:45  am] 
BILUNG  CODE  4310-a4-M 


43  CFR  Public  Land  Order  5794 

[OR  17820] 

Oregon;  Revocation  of  Reclamation 
Withdrawals 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  certain 
Secretarial  orders  which  withdrew 
3,156.56  acres  of  lands  for  reclamation 
purposes.  The  lands  will  not  be  restored 
to  operation  of  the  public  land  laws 
because  they  remain  withdrawn  for  use 
as  a  Navy  bombing  range. 
EFFECTIVE  DATE:  December  24, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  C.  Vaughan,  Jr.,  503-231-6905. 

By  virtue  of  the  authority  contained  in 
Section  204(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976,  90  Stat.  2751;  43  U.S.C.  1714,  it 
is  ordered  as  follows: 

1.  The  Secretarial  Orders  of  February 
25, 1903  and  August  22, 1904,  which 
withdrew  the  following  described  lands 
for  use  by  the  Water  and  Power 
Resources  Service  [formerly  the  Bureau 
of  Reclamation)  for  reclamation 
purposes  in  connection  with  the 
Columbia  South  Side  Project  are  hereby 
revoked: 

Willamette  Meridian 

T.  2  N.,  R.  25  E., 


Sec.  4,  Lots  1  to  4,  inclusive,  S'/sNl^,  and 

S'/2; 
Sec.  6,  Lots  1  to  7,  inclusive,  SViNEVi, 

SEV4NW'/4,  EVaSWA.  and  SEV4. 
T.  3  N.,  R.  25  E., 
Sec.  28,  NW'AandSVa; 
Sec.  30.  Lots  1  to  4,  inclusive,  E'/e,  and 

E'/zW'/z; 
Sec.  32. 

The  areas  described  aggregate   . 
3,156.56  acres  in  Morrow  County, 
Oregon. 

2.  The  lands  remain  withdrawn  by 
Executive  Order  No.  8651  of  January  23, 
1941,  as  part  of  the  Boardman  Bombing 
Range;  therefore,  they  remain 
segregated  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  and  the  mineral  leasing 
laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  State  Director, 
Bureau  of  Land  Management,  P.O.  Box 
2965,  Portland,  Oregon  97208. 
Guy  R.  Martin, 
Assistant  Secretary  of  the  Interior. 

December  18, 1980. 

|FR  Doc.  80-40297  Filed  12-23-80;  8.45  am] 
BILLING  CODE  4310-«4-M 


43  CFR  Public  Land  Order  5795 

[1-3379] 

Idaho;  Power  Site  Restoration  No.  702; 
Revocation  of  Power  Site  Reserve  No. 
498 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  Power 
Site  Reserve  affecting  about  25  acres  of 
land  in  Cassia  County.  That  portion  of 
lands  involved  are  in  private  ownership. 

EFFECTIVE  DATE:  December  24, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Livesay,  Idaho  State  Office,  208- 
334-1735. 

By  virtue  of  the  authority  contained  in 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751;  43  U.S.C.  1714,  and  pursuant  to  the 
determination  by  the  Federal  Energy 
Regulatory  Commission  in  DA-601- 
Idaho,  it  is  ordered  as  follows: 

1.  The  Executive  Order  of  July  19, 
1915,  creating  Power  Site  Reserve  No. 
498  is  hereby  revoked  so  far  as  it  affects 
the  following  described  lands: 

Boise  Meridian 

T.  11  S.,  R.  21  E.. 
Sec.  21,E'/2SE'/4 
Sec.  27,  NV2SW'/4.  SE'ASW'A, 
Sec.  34.  W'/2NE'/4,  SE'ANE'A,  N'/iSE'A, 
SE'ASE'A. 


The  areas  described  withdrew  50  feet 
on  either  side  of  the  center  line  for 
transmission  line  purposes  containing 
approximately  25  acres  in  Cassia 
County.  The  lands  are  privately  owned. 

December  18, 1980. 
Guy  R.  Martin, 
Assistant  Secretary  of  the  Interior. 

|FR  Doc.  80-40296  Filed  12-23-80:  8:45  am| 
BILLING'CODE  4310-S4-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  5964] 

Suspension  of  Community  Eligibility 
Under  the  National  Flood  Insurance 
Program 

agency:  Federal  Insurance 
Administration,  FEMA. 
action:  Final  rule. 

summary:  This  rule  lists  communities 
where  the  sale  of  flood  insurance,  as 
authorized  under  the  National  Flood 
Insurance  Program  (NFIP),  will  be 
suspended  because  of  noncompliance 
with  the  flood  plain  management 
requirements  of  the  program. 
effective  dates:  The  third  date 
("Susp.")  listed  in  the  fifth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Krimm,  National  Flood 
Insurance  Program,  (202)  755-5581  or 
Toll  Free  Line  800^-424-8872,  Room  5270, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022)  prohibits  flood 
insurance  coverage  as  authorized  under 
the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
hsted  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq.).  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  fifth  column,  so  that 
as  of  that  date  subsidized  flood 
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State 


County 


Location 


Effective  dates  of  authorization/  Special  flood 

Community  Na  cancellation  of  sale  of  flood  fiazard  area 

insurance  in  community  identified 


Date' 


Do Cottonwood Unincorporated  areas.. 


no 


Jackson Unincorporated  areas.. 


270622B      Apr.    15,    1974,   emergency,   Jan,   2,  June  3,  1977  Do. 

1961,  regular,  Jan.  2,   1981,  sus- 

perxletf. 
270632B      Apr.   26,    1974,   emergency,   Jan.   2,  Uai.  21,  1975  Do. 
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insurance  is  no  longer  available  in  the 
community. 

In  addition,  the  Federal  Insurance 
Administrator  has  identified  the  special 
flood  hazard  areas  in  these  communities 
by  publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  Section  202(a) 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  as  amended, 
provides  that  no  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
§  64.6    List  of  eligible  communities. 


of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP,  with  respect  to 
which  a  year  has  elapsed  since 
identification  of  the  community  as 
having  flood  prone  areas,  as  shown  on 
the  Office  of  Federal  Insurance  and 
Hazard  Mitigation's  initial  flood 
insurance  map  of  the  community.  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 

The  Federal  Insurance  Administrator 
finds  that  delayed  effective  dates  would 
be  contrary  to  the  public  interest.  The 


Administrator  also  finds  that  notice  and 
public  procedure  under  5  U.S.C-  553(b) 
are  impracticable  and  unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance."  This  program  is 
subject  to  procedures  set  out  in  0MB 
Circular  A-95. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State 


County 


Location 


Community  No. 


Effective  dates  of  auttionzation/  Speciat  flood 

cancellation  of  sale  of  flood  hazard  area 

insurance  in  community  identified 


Alabama 

Do 

Do 

Do 

Do 

Do 

Do 

Connecticut- 
Delaware 

Illinois 


..?. Jefferson Bnghtor,  city  of 

(Jo Hueytown.  city  of 

do Lipscomb,  city  of 

do Roosevelt,  city  of 

do Tarrant,  city  o( 

,,; do Vestawa  Hills,  city  of 

do Warnof,  city  of 

Tolland Mansfield,  town  of 

Kent Frederica,  town  of 

Lake Lake  Barrington,  village  of 

Do Cook Oak  Lawn,  village  ol 

Do , do Western  Spnngs.  village  of 

Iowa Winnebago Forest  City,  city  ol 

Do Black  Hawk Laporte.  city  of 

Maine Cumberland Westbrook.  city  of 

Michigan Genessee Argentine,  township  of 

Do do ". Flint,  city  of 

Do Eaton Grand  Ledge,  city  of 

Do Kent Plainlield.  township  of 

Do Genessee Vienna,  township  of 

Do      Eaton Windsor,  charter  township  of.. 

Minnesota  Benton Unincorporated  areas 

Do Goodhue Cannon  Falls,  city  of 


0101 17B 

010337A 

010126B 

010130B 

01C131B 

010132B 

010263A 

0901280 

100009B 

170372C 

170137C 

170171C 

190283B 

190309 A 

230054B 

260392A 

2600760 

260068  B 

2601 09B 

2G0565B 

2600710 

27001 9B 

270141B 


July    11,    1975, 
19B1,  tegular, 
pended. 
Apr.    22,    1974, 
1981,  regular, 
pended. 
July    25,    1975. 
1961,  regular, 
pended. 
Apr.   24,    1975, 
1981,  regular, 
pended 
Sept.   16,   1975, 
1981,  regular, 
pended. 
Feb    21,    1975, 
1981,  regular, 
pended. 
May    12,    1975, 
1981,  regular, 
pended 
Mar    9,    1973, 
1981,  regular, 
pended. \ 
Apr.    2,    1975, 
1981,  regular, 
pended. 
June   25,   1975, 
1981,  regular, 
pended. 
Apr.    9,    1973, 
1981,  regular, 
pended. 
May    9,    1975, 
1981,  regular, 
pended. 
June   18,   1975, 
1961,   regular, 
pended. 
Feb.    2,    1976, 
1981,  regular, 
pended. 
May   30,    1975, 
1981,  regular, 
pended. 
July    11,    1975, 
1981,  regular, 
pended. 
iv   Aug    28,    1973, 
1981,  regular, 
pended. 
July    18,    1975, 
1981,  regular, 
pended. 
Apr    19,    1973, 
1981,  regular, 
pended  .- 
Mar.   29,   1976. 
1981,   regular, 
pended. 
May   20,    1975, 
1981,  regular, 
pended. 
Aug,    13,    1974, 
1981,  regular, 
pended. 
Apr.    5,    1974 
1981,  regular, 
pended. 


emergency.   Jan    2. 
Jan.   £  1981,   sus- 

emergency.   Jan    2. 
Jpn.   2.   1981.  sus- 

emergency,   Jan    2. 
Jan    2.   1981,  sus- 

emergency,   Jan.    2, 
Jan.  2,    1981,  sus- 

emergency.  Jan.  2, 
Jan    2,   1981,  sus- 

emergency,  Jan    2, 
Jan    2,    1981,   sus- 

emergency,   Jan.   2, 
Jan.   2,   1981,  sus- 

emergency.    Jan.    2, 
Jan.  2,    1981,  sus- 

emergency.    Jan.    2, 
Jan.   2,    1981,  sus- 

emergency,  Jan,   2, 
Jan.  2,   1981,  sus- 

emergerKy,    Jan.    2, 
Jan.  2,   1981,   sus- 

emergency,    Jan    2, 
Jan.   2,    1981,   sus- 

emergency,  Jan.   2. 
Jan.  2,    1981,   sus- 

emergency.    Jan.    2, 
,  Jan.   2,   1981,  sus- 

emergency.   Jan    2. 
,  Jan    2,   1981.   sus- 

emergency.   Jan    2. 
,   Jan.   2.    1981.   sus- 

emergency.   Jan.   2, 
Jan.   2.    1981.   sus- 

« 
emergency,   Jan.    2. 
Jan.   2.    1981,   sus- 

emergency,   Jan,   2, 
■.  Jan.  2.   1981.   sus- 

emergency.   Jan.   2. 
Jan.   2.   1981.   sus- 

emergency.   Jan.   2. 
Jan    2.    1981.  sus- 

emergency.  Jan    2. 
Jan.  2.   1981.  sus- 

emergency.    Jan.    2. 
■.  Jan.  2.    1981.  sus- 


May  10.  1974 
Dec   19.  1975 

Oct  1.  1976 


June  14,  1974 
Dec  26,  1975 

June  28,  1974 
Jan  2,  1976 

June  28,  1974 
May  21,  1976 
Feb  9,  1979 
May  10.  1976 
Jan  23.  1976 

Dec  27,  1974 


Jan  9.  1974 
Oct  29,  1976 
June  21.  1977 
May  17.  1974 
Oct.  17,  1975 


Sept.  13. 

Jan,  14, 
June  24, 

Apr  12, 
Oct.  1, 

July  21, 

Mar.  15. 

Dec  20, 
Sept  24, 

May  17, 

Mar  19, 


1974 
1977 
1977 
1974 
1976 
1978 
1974 
1974 
1976 
1974 
1976 


Dec  6,  1974 


Apr  12.  1974 
Apr  30,  1976 

Aug  8,  1975 


Feb  15.  1974 
Ocl  18.  1974 
June  18,  1976 
May  17,  1974 
July  2,  1976 

Nov  9,  1973 
June  18,  1976 

Feb  24,  1978 


Aug  2.  1974 
Apr  25,  1975 

Jan  2,  1976 
June  28.  1974 
Oct  21,  1977 

May  28.  1974 
June  18,  1976 


Date' 


Jan.  2,  1981 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do, 
Do. 
Do. 
Do. 
Do 
Do. 
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(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968]:  effective  Jan,  28,  1969  (33  FR  17804, 
Nov.  28,  1968),  as  amended,  42  U.S.C.  4001-4128;  Jjlxecutive  Order  12127,  44  FR  19367;  and  delegation  of  authority  to  Federal  Insurance 
Administrator)  "^ 

Issued:  December  9, 1980. 
Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 


85026     Federal  Register  /  Vol.  45.  No.  249  /  Wednesday,  December  24, 1980  /  Rules  and  Regulations 


State 


County 


Location 


Effective  dates  of  authorization/  Special  flood 

ComnHinity  No.  cancellation  of  sale  of  flood  fiazard  area 

insurance  in  community  identified 


Do.. 
Do.. 

Do.. 


Cottonwood Unincorporated  areas,. 

Jackson Unincorporated  areas.. 

Hennepin New  Hope,  city  of 


Mississippi Rankin Pelahatchie.  tovnol 

Missouri St.  Louis Ballwin.  city  of 

Do do Black  Jack,  city  ol 

Nebraska Dodge Dodge,  village  ol 

New  Jersey Warren Lopatcong,  township  ol  

Otiio Ashtabula Unincorporated  areas 

Do Medina Brunswick,  city  of  

Do Lake Unincorporated  areas 

Do Lucas Waterville.  village  ol 

Do Greene Xenia,  city  ol 

Oklahoma Oklahoma Jones  City,  town  of 

Pennsylvania Luzerne Dallas,  borough  ol 

Do Susquehanna Great  Bend,  township  ol   

Do Luzerne Kingston,  townsnip  of 

Do Montgomery Lower  Pottsgrove,  township  of,. 

Do Berks Manon,  township  of 

Do Lebanon North  Cornwa;i,  township  of 


Do 

Rhode  Islano... 
South  Carolina.. 
Texas 


Vermont . 


Wisconsin.. 


Do.. 
Do.. 
Do  . 
Do,. 
Do.. 


Bradford Sheshequin,  township  of  .. 

Providence Scituate,  town  of  

Anderson Unincorporated  areas 

Hidalgo Unincorporated  areas  — 

Franklin  Enosburg  Falls,  village  ol. 

Lacrosse Bangor,  village  ol   

Dane Black  Earth,  village  of 

Ozaukee Fredoma,  village  of 

Winnebago Neenah,  city  of 

Racine Rochester,  village  of 

do  Waterlord,  village  of 


2706228  Apr.  15,  1974,  emergency,  Jan.  2, 
1961,  regular,  Jan.  2,  1981,  sus- 
pended. 

270632B  Apr.  26,  1974,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

2701 77B  July  2,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

280146B  Sept.  3,  1974,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

290328B  July  8,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

290336B  July  2,  1974.  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

310363A  Jan.  26,  1978,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. It 

34C574>V  July  7,  1975,  emergency,  Jan.  2, 
^  1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

390010B  Feb.  15,  1977,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

390380B  Apr.  5,  1973.  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

39077 1C  Oct.  22,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2.  1981,  sus- 
pended. 

390637A  Apr.  9,  1975.  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

390197B  May  12,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

400141A  June  30,  1976.  emergency,  Jan,  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

421825B  Apr,  15,  1974,  emergency,  Jan,  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

421212A  Feb,  13,  1975,  emergency,  Jan  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

420613B  Dec.  22,  1972,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

421908A  Aug  1,  1974.  emergency,  Jan.  2, 
1981,  regular,  Jan,  2,  1981,  sus- 
pended. 

421079B  Oct.  28,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

4205768  Mar,  16,  1973,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

421 1028  Apr.  22,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan,  2,  1981,  sus- 
pended. 

440024B  July  13,  1975,  emergency,  Jan,  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
^    pended. 

4500138  July  2,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

4803348  Oct.  6,  1972,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

5000508  July  21,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

5502188  Jan.  20,  1975,  emergency.  Jan.  2, 
1981,  regular.  Jan.  2,  1981,  sus- 
pended. 

5500798  Aug  7,  1975,  emergency.  Jan.  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

550313B  Feb  4,  1976,  emergency,  Jan  2, 
1981,  regular,  Jan.  2,  1981,  sus- 
pended. 

5505098  Apr.  23,  1974.  emergency,  Jan.  2, 
1981,  regular,  Jan.  2,  1981.  sus- 
pended. 

5503528  Mar.  21,  1975.  emetgency,  Jan.  2, 
1981,  regular,  Jan,  2,  1981,  sus- 
pended. 

550354B  June  10,  1975,  emergency,  Jan.  2, 
1981,  regular,  Jan,  2,  1981,  sus- 
pended. 


Jan.  9,  1974 
Oct.  10,  1975 

Dec.  17,  1973 
July  23,  1976 


Date' 


June  3,  1977 

Do. 

Mar.  21,  1975 
ftov.  26,  1976 

Do. 

Sept  6,  1974 
July  11,1975 

Do. 

June  7,  1974 
Jan.  30,  1976 

Do. 

June  7,  1974 
Sept.  19,  1975 

Do. 

Aug.  16,  1974 
Sept.  19,  1975 

Do. 

Aug.  15,  1975 

Do. 

Aug.  27,  1976 

Do. 

Mar.  3,  1978 

Do. 

Nov.  2,  1973 
May  28,  1976 

Do. 

Jan.  6,  1978 
Oct.  6,  1978 

Do. 

Apr.  5.  1974 

Do. 

Dec.  23,  1977 

Do. 

July  11.  1975 

Do. 

Feb.  25.  1977 

Do. 

Oct.  1,  1976 

Do, 

July  19,  1974 
May  28,  1976 

Do. 

Nov.  8,  1974 

Do 

Sept.  13,  1974 
June  11,  1976 

Do. 

Dec.  7,  1973 
Dec.  31,  1976 

Do. 

June  28,  1974 
June  25,  1976 

Do. 

Sept  6,  1974 
Oct.  1,  1976 

Do. 

Dec,  6,  1974 
Sept.  9,  1977 

Do. 

May  23,  1978 

Do. 

Apr  15.  1975 
Aug,  6,  1976 

Do. 

Jan.  16,  1974 
July  30,  1976 

Do. 

Dec,  17,  1973 
Jan.  23,  1976 

Do. 

Jan,  9,  1974 
June  4,  1976 

Do. 

June  28,  1974 
June  11,  1976 

Do, 

Do. 


Do. 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Rules  and  Regulations    85027 

(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968):  effective  Jan.  28,  1969  (33  FR  17804, 
Nov.  28,  1968),  as  amended,  42  U.S.C.  4001-4128;  Jjlxecutive  Order  12127.  44  FR  19367;  and  delegation  of  authority  to  Federal  Insurance 
Administrator)  "S 

Issued;  December  9, 1980. 
Gloria  M.  Jimenez, 
Federal  Insurance  Administrator. 

|FR  Doc.  80-39642  Filed  12-23-80;  8;45  am) 
BILUNG  CODE  671S-03-M 


FEDERAL  COMMUNICATIONS       , 
COMMISSION 

47  CFR  Part  0 

[Gen.  Docket  79-263;  FCC  SO-670] 

Amendment  of  Freedom  of 
information  Rules  To  Modify  Fees  for 
Record  Searches 

agency:  Federal  Communications 

Commission 

action:  Final  rule. 

summary:  The  rules  adopted  establish 
hourly  fees  to  be  levied  when  staff 
members  search  for  documents 
requested  under  the  Freedom  of 
Information  Act  and  requires  advance 
payment  when  a  search  is  anticipated  to 
be  lengthy.  The  rules  also  clarify  the 
process  for  obtaining  copies  of  agency 
documents  and  specify  the  criteria  for 
waiving  search  and  copying  fees.  The 
action  was  needed  because  the  existing 
rules  did  not  reflect  the  actual  tosts 
incurred  by  the  agency. 
DATES:  Rules  become  effective  January 
5, 1981. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Blumenthal,  Office  of 
General  Counsel,  (202)  632-6690. 
Order 

Adopted:  November  18, 1980. 
Released:  December  8, 1980. 
By  the  Commission:  Commissioner  Fogarty 
absent. 

1.  A  Notice  of  Proposed  Rulemaking 
(FCC  79-625,  Mimeo  14569)  in  this 
proceeding  was  released  on  October  24, 
1979  (44  FR  62305,  October  30, 1979).  The 
Notice  proposed  a  new  schedule  of  fees 
for  document  searches  pursuant  to 
Freedom  of  Information  Act  requests.  It 
also  made  provision  for  advance 
payment  in  appropriate  circumstances. 
No  comments  were  received  in  response 
to  the  proposed  change. 


2.  We  proposed  to  correlate  search  fee 
charges  to  the  public  with  the  hourly 
labor  costs  for  the  individual 
employee(s)  conducting  the  search. 
Currently  our  rules  provide  a  flat  $5  per 
hour  rate.  The  proposed  change  was 
inspired,  in  part,  by  the  Freedom  of 
Information  Act  requirement  that  while 
search  fees  are  assessable,  they  may 
"provide  for  recovery  of  only  the  direct 
costs  of  such  search  *  *  *."  5  U.S.C. 
552(a)(4)(A). 

3.  We  also  proposed  to  require 
advance  payment  of  search  fees  if  (a) 
the  anticipated  search  time  exceeds  16 
hours,  or  (b)  the  estimated  total  fee 
exceeds  $100.  The  law  permits  the 
imposition  of  an  advance  payment 
requirement.  Rizzo  v.  Tyler,  438  F.  Supp. 
895,  897-98  (S.D.N.Y.  1977).  This 
requirement  is  to  assure  that  the 
requestor  will  bear  the  full  costs  before 
government  resources  are  expended.* 

4.  No  comments  having  been 
submitted,  such  rules  will  be  adopted, 
with  adjustments  in  hourly  fees  (a)  to  a 
mid-level  for  each  grade,  rather  than  the 
first  level,  to  reflect  more  accurately  the 
hourly  costs  of  employee  searches  (See 
GAO  report  B-167266;  July  12, 1974),  and 

(b)  to  reflect  the  rates  of  pay  for  Fiscal 
Year  1981.  In  addition,  we  are  adopting 
other  minor  clarifying  changes  in  our 
information  availability  rules.  First, 
§0.465(a)  is  being  admended  to  clarify 
the  fact  that  the  search  fees  established 
in  §  0,466  apply  only  to  record  searches 
conducted  by  agency  personnel  and  not 
to  research  charges  conducted  by  the 
Commission's  duplicating  contractor. 
Under  the  current  contract,  a  research 
fee  may  be  assessed  for  the  time 
required  to  research  agency  records  for 
copying,  regardless  of  whether  such 
records  are  routinely  available  for 
inspection  or  are  made  available 
pursuant  to  the  Freedom  of  Information 


'  The  Department  of  [ustice,  for  example,  has  a 
rule  provision  allowing  the  collection  of  an  advance 
deposit  where  the  anticipated  fee  exceeds  $25.  28 
CFR  0.169(c).      ^ 


fee  waiver  requests.  In  our  FOIA  annual 
reports  to  Congress,  we  intend  to  outline 
the  extent  to  which  waivers  of  research 
and  copying  fees  have  been  granted. 
Finally,  §  0.466(i)  provides  that  records 
shall  be  inspected  within  7  days  gfter 
they  are  made  available.  This 
subsection  also  needs  to  appear  in  the 
sections  which  outline  the  procedures 
for  requesting  inspection  of  agency 
records,  §  §  0.460  and  0.461.  The 
amendments  are  set  out  in  the  attached 
Appendix. 

5.  Authority  for  the  amendments  is  set 
out  in  Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
and  in  5  U.S.C.  552. 

6.  Accordingly,  IT  IS  ORDERED, 
effective  January  15, 1981,  that  Part  0  of 
the  Rules  and  Regulations  is  amended 
as  set  out  in  the  attached  Appendix. 

(Sees.  4,  303,  307.  48  Stat.,  as  amended,  1066, 
1082,  1083;  47  U.S.C.  154,  303,  397) 
Federal  Communications  Commission. 
William  ].  Tricarico, 
Secretary. 

Appendix 

1.  In  §  0.460,  paragraph  (j)  is  added  to 
read  as  follows: 

§  0.460    Requests  for  inspection  of  records 
which  are  routinely  available  for  public 
inspection. 

***** 

(j)  Records  shall  be  inspected  within  7 
days  after  notice  is  given  that  they  have 
been  located  and  are  available  for 
inspection.  After  that  period,  they  will 
be  returned  to  storage  and  additional 
charges  may  be  imposed  for  again 
producing  them. 

Act.  Second,  we  are  adding  a  note 
following  §  .466(c)  articulating  the 
criterion  now  utilized  in  considering 
requests  for  waiver  of  the  search  fee. 
We  are  also  delegating  authority  to 
waive  copying  fees  to  the  General 
Counsel  who  will  apply  the  same 
criterion  as  used  in  considering  search 


■  Date  certain  Federal  assistance  no  longer  available  in  special  'lood  hazard  area. 
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2.  In  S  0.461,  paragraph  (n)  is  added  to 
read  as  follows: 

§  0.461    Request  for  Inspection  of 
materials  not  routinely  available  for  public 
Inspection. 


because  furnishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public."  S  U.S.C.  552(a)(4)(A).  The 
following  factors  are  relevant  in  applying  that 
criterion:  the  number  of  persons  to  be 
benefited,  the  significance  of  the  benefit,  the 
private  interest  of  the  requester  which  the 


(2)  If  the  time  of  search  will  exceed  16 
hours  or  the  fee  will  exceed  $100  (as 
estimated  by  the  custodian(s)  of  the 
records),  an  advance  payment  or  deposit 
may  be  required.  If  the  advance 
payment  is  not  tendered  within  three 
hiiainp.Qst  HnvR  nftfir  reneint  of  notice  that 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Rules  and  Regulations    85029 


responsibility  for  implementation  and 
execution  of  these  procedures,  on  an 
interim  basis,  is  assigned  to  the  Office  of 
the  Executive  Director. 

2.  Accordingly,  it  is  ordered.  That 
effective  December  5, 1980  that  §  0.11  of 


fV. 


A  *>iilfte    io    Oman 


non    r*if   oHHinn 


shipper  protection  to  establish,  by 
regulation,  a  minimum  standard  for 
released-rate  publication. 

DATE:  This  rule  will  become  effective 
December  24, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 


Rail  carriers  will  no  longer  be 
required  to  apply  for  permission  from  ' 
the  Commission  to  file  released  rates. 
Therefore,  the  rail  released  rate  orders 
issued  by  the  Commission  prior  to  the 
Staggers  Act  are  no  longer  necessary  or 

annrnnriatp  *anri  will  hp  rpsrinHpH 


85028 
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2.  In  §  0.461,  paragraph  [n]  is  added  to 
read  as  follows: 

§  0.461    Request  for  Inspection  of 
materials  not  routinely  available  for  public 
Inspection. 

***** 

(n)  Records  shall  be  inspected  within 
7  days  after  notice  is  given  that  they 
have  been  located  and  are  available  for 
inspection.  After  that  period,  they  will 
be  returned  to  storage,  and  additional 
charges  may  be  imposed  for  again 
producing  them. 

3.  In  §  0.465,  paragraph  (a)  is  revised 
and  subparagraph  (c)(3)  is  amended  by 
adding  a  sentence  and  note  at  the  end, 
to  read  as  follows: 

§  0.465    Request  for  copies  of  materials 
which  are  available,  or  made  available,  for 
public  inspection. 

(a)  The  Commission  awards  a 
contract  to  a  commercial  duplication 
firm  to  make  copies  of  Commission 
records  and  offer  them  for  sale  to  the 
public.  The  contract  is  awarded  on  the 
basis  of  lowest  overall  cost  and  best 
service  to  the  public.  In  addition  to  the 
cost  of  copying,  the  contractor  may 
charge  a  research  fee  for  extracting  the 
requested  documents  from  the 
Commission's  files.  The  research  fee 
charged  by  the  Contractor  shall  be  that 
price  set  forth  in  the  latest  contract.  The 
Contractor's  price  may  vary  from  the 
search  fee  imposed  under  Section 
0.446(a)  of  this  Part  when  a  party 
requests  inspection  of  records  under  the 
Freedom  of  Information  Act.  The 
contractor  also  provides  self-service 
coin-operated  photocopy  machines  in 
Commission  reference  rooms.  Also, 
persons  may  make  photocopies  with 
their  own  equipment  upon  arrangements 
with  the  Procurement  Branch. 

Note. — Currently,  the  Contractor  is 
Downtown  Copy  Center,  1114  21st  NW.. 
Washington.  D.C.  20037  (Tel.  202-452-1422). 
The  curren4,duplicating  contract  specifies  a 
research  charge  of  $10.00  per  hour.  The 
copying  charges  under  the  contract  vary  in 
accordance  with  quantity  and  speed  of 
service.  The  duplication  fee  is  9  cents  per 
page;  the  coin-operated  copying  machines  are 
set  by  the  Contractor  at  10  cents  per  page 
(June  1980).  Copies  of  the  FCC  Telephone 
Directorj'  are  also  available  from  the 
contractor. 
***** 

(c)(1)  *  *  * 
(2)*   *   * 

(3)  *  *  * 

Copying  charges  may  be  waived  or 
reduced  by  the  General  Counsel,  upon  a 
showing  that  waiver  or  reduction  is  in 
the  public  interest. 

Note. — The  criterion  considered  in  acting 
on  a  waiver  request  is  whether  "waiver  or 
reduction  of  the  fee  is  in  the  public  interest 


because  furnishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public."  S  U.S.C.  552(a)(4)(A).  The 
following  factors  are  relevant  in  applying  that 
criterion:  the  number  of  persons  to  be 
benefited,  the  significance  of  the  benefit,  the 
private  interest  of  the  requester  which  the 
release  may  further,  the  usefulness  of  the 
materials  to  be  released  to  the  general  public 
and  the  likelihood  that  a  tangible  public 
benefit  will  be  realized.  (See  Attorney 
General's  1974  FOI  Amdts.  Memorandum,  at 
15.) 
***** 

4.  In  §  0.466,  paragraph  (a)  is  revised 
and  a  note  is  added,  a  note  is  added  at 
the  end  of  paragraph  (c),  paragraph  (e) 
is  redesignated  as  (e)(1),  and  paragraph 
(e)(2)  is  added,  to  read  as  follows: 

§  0.466    Search  fee. 

(a)  Subject  to  the  provisions  of  this 
section,  an  hourly  fee  may  be  charged 
for  recovery  of  the  direct  costs  of 
searching  for  records  requests  under 
§  0.460(d)  or  0.461.  The  fee  is  based  on 
the  grade  level  of  the  employee(s)  who 
makes  the  search,  as  specified  in  the 
following  schedule: 

Grade  Hourly  lee 


GS-2                             

$5.16 

GS-3     

5.81 

GS-4 -. 

6.45 

GS-5     

7.30 

GS-6 _ 

8.14 

GS-7 „ 

9.05 

GS-8 _ 

10.02 

GS-9                                 

11.07 

GS-10             

12.19 

GS  11   

13.39 

GS-12 ...„ 

„ 16.05 

GS-13.._ _... 

1908 

GS-14 „ 

22.55 

GS-15 

26.33 

Note. — These  fees  will  be  modified 
periodically  to  correspond  with  modifications 
in  the  rates  of  pay  approved  by  Congress. 

The  above  fees  were  computed  at  Step  5  of 
each  grade  (based  on  the  comparability 
salary  increase  effective  October  5, 1980)  and 
include  9.3  percent  for  personnel  benefits. 

***** 

(c)  *   *  * 

Note. — The  criterion  considered  in  acting 
on  a  waiver  request  is  whether  "waiver  or 
reduction  of  the  fee  is  in  the  public  interest 
because  furnishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public."  5  U.S.C.  552(a)(4)(A).  The 
following  factors  are  relevant  in  applying  that 
criterion;  the  number  of  persons  to  be 
benefited,  the  significance  of  the  benefit,  the 
private  interest  of  the  requester  which  the 
release  may  further,  the  usefulness  of  the 
materials  to  be  released  to  the  general  public 
and  the  likelihood  that  a  tangible  public 
benefit  will  be  realized  (see  Attorney 
General's  1974  FOI  Amdts.  Memorandum,  at 
15). 

«  *  *  *  * 

(e)(1)  *  *  * 


(2)  If  the  time  of  search  will  exceed  16 
hours  or  the  fee  will  exceed  $100  (as 
estimated  by  the  custodian(s)  of  the 
records],  an  advance  payment  or  deposit 
may  be  required.  If  the  advance 
payment  is  not  tendered  within  three 
business  days  after  receipt  of  notice  that 
advance  payment  is  required,  the  search 
will  be  halted  and  the  request  will  be 
denied.  As  the  search  progresses, 
additional  payments  may  be  required  if 
expenses  exceed  the  original  advance 
payment.  If  the  payment(s)  should 
exceed  the  expense  of  searching  for  the 
materials,  the  difference  will  be 
refunded. 
***** 

|FR  Doc.  80-40278  Filed  12-23-80;  8:45  auij 
BILLING  CODE  6712-01-M 


47  CFR  Part  0 
[FCC  80-740] 

Commission  Organization;  Additional 
Duty  and  Responsibiiity  to  the  Office 
of  the  Executive  Director 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  order  is  to  establish,  in  the 
InterJiational  Telecommunications 
Settlements  Section  of  the  Financial 
Management  Division,  an  interim 
accounting  authority  identification  code 
for  U.S.  entities  operating  mobile 
stations  in  the  Maritime  Mobile  Service, 
and  to  implement  and  supervise 
compliance  with  international 
procedures  for  operations,  charging  and 
accounting  of  public  correspondence  in 
the  Maritime  Mobile  Service. 
EFFECTIVE  DATE:  December  5, 1980. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554.  , 
FOR  FURTHER  INFORMATION  CONTACr. 
Wayne  B.  Leshe,  Financial  Management 
Division,  (202)  632-6900. 
SUPPLEMENTARY  INFORMATION:      ^ 

Adopted;  December  5, 1980. 

Released;  December  12, 1980. 

By  the  Commission. 

1.  The  purpose  of  this  Order  and  the 
rules  adopted  herein  is  to  specify  the 
duty  and  responsibility  for  international 
operation  charging  and  accounting  of 
public  correspondei\ce  in  the  Maritime 
Mobile  Service.  NeW  procedures  have 
been  adopted  by  the  International 
Telecommunication  Union  (ITU)  which 
go  into  force  on  January  1, 1981.*  Staff 


responsibility  for  implementation  and 
execution  of  these  procedures,  on  an 
interim  basis,  is  assigned  to  the  OfHce  of 
the  Executive  Director. 

2.  Accordingly,  it  is  ordered,  That 
effective  December  5, 1980  that  §  0.11  of 
the  rules  is  amended  by  adding 
paragraph  (h)  to  read  as  follows: 

§0.11    FunctlonsoftheOffice. 

***** 

(h)  To  establish  in  the  International 
Telecommunications  Settlements 
Section  of  the  Financial  Management 
Division,  an  interim  accounting 
authority  identification  code  for  U.S. 
entities  operating  mobile  stations  in  the 
Maritime  Mobile  Service,  and  to 
implement,  execute  and  supervise 
compliance  with  international 
procedures  for  operations,  charging  and 
accounting  of  public  correspondence  in 
the  Maritime  Mobile  Service. 

3.  Authority  for  the  foregoing 
amendment  is  contained  in  Section  4(i), 
5(a)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C. 
154(1),  155(d)  and  303(r).  Because  these 
amendments  relate  solely  to  agency 
management,  the  public  notice 
procedure  and  effective  da^e  provisions 
of  5  U.S.C.  553  do  not  apply. 

Note. — Rules  changes  herein  will  be 
covered  by  T.S.  I(80)-l. 
Federal  Communications  Commission. 
William }.  Tricarico, 
Secretary. 

[FR  Doc.  80-40108  Filed  12-23-80;  8:45  Bmj 
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INTERSTATE  COiMMERCE 
COMMISSION 

49  CFR  Part  1300 
[Ex  Parte  No.  390] 

Rail  Rates  Based  on  Limited  Liability 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  final  rule. 

SUMMARY:  The  Commission  is  issuing  a 
new  tariff  publishing  rule  to  implement 
Section  211  of  the  Staggers  Rail  Act  of 
1980,  which  allows  rail  carriers  to 
publish,  without  prior  Commission 
approval,  rates  which  limit  carrier 
liability  to  an  amount  established  by 
written  declaration  of  the  shipper  or  by 
a  written  agreement  between  the 
shipper  and  the  carrier.  The  Commission 
believes  that  it  is  in  the  interest  of 


shipper  protection  to  establish,  by 
regulation,  a  minimum  standard  for 
released-rate  publication. 

DATE:  This  rule  will  become  effective 
December  24, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  E.  Foley  (202)  275-7348 
SUPPLEMENTARY  INFORMATION:  Since 

early  in  this  century,  rail  carriers  have 
been  required  to  obtain  prior 
Commission  approval  for  publishing 
rates  that  limit  their  hability  for  loss  and 
damage  to  any  amount  less  than  the  full 
value  of  the  goods  being  shipped. 
However,  Section  211  of  the  Staggers 
Rail  Act  of  1980  (Pub.  L.  96-448)  has  now 
removed  this  requirement.  *  Specifically, 
Section  211  amended  49  U.S.C.  10730  by 
adding  a  new  paragraph  (c)  which  reads 
as  follows: 

A  rail  carrier  providing  transportation  or 
service  subject  to  the  jurisdiction  of  the 
Commission  under  subchapter  I  of  chapter 
105  of  this  title  may  establish  rates  for 
transportation  of  property  under  which  the 
liability  of  the  carrier  for  such  property  is 
limited  to  a  value  established  by  written 
declaration  of  the  shipper  or  by  a  written 
agreement  between  the  shipper  and  the 
carrier,  and  may  provide  in  such  written 
declaration  or  agreement  for  specified 
amounts  to  be  deducted  from  any  claim 
against  the  carrier  for  loss  or  damage  to  the 
property  or  for  delay  in  the  transportation  of 
such  property. 

While  it  is  clear  from  this  provision 
that  limited-liability  rates  (released 
rates)  may  now  be  published  without 
prior  Commission  approval,  we  believe 
it  is  necessary  in  the  interest  of  shipper 
protection  to  establish  minimum 
standards  for  released-rate  publication. 
Any  released  rate  published  will  be 
required  to  be  clearly  identified  as 
applying  only  when  (1)  a  certain  value 
of  the  tendered  property  is  declared  by 
the  shipper  at  the  time  of  shipment  on 
the  bill  of  lading,  or  (2)  the  property  is 
tendered  under  the  terms  of  a  contract 
entered  into  under  49  U.S.C.  10713,  and 
such  contract  contains  an  agreement 
that  the  carrier's  hability  will  be  limited 
to  a  certain  value. 

This  requirement  will  enable  tariff 
users  to  distinguish  between  full-value 
and  limited-value  rates,  and  will  ensure 
their  awareness  that  the  use  of  a 
limited-value  rate  is  dependent  upon  a 
contractual  arrangement — executed 
either  on  the  bill  of  lading  or  in  a 
contract  entered  into  under  49  U.S.C. 
10713. 


Rail  carriers  will  no  longer  be 
required  to  apply  for  permission  from  * 
the  Commission  to  file  released  rates. 
Therefore,  the  rail  released  rate  orders 
issued  by  the  Commission  prior  to  the 
Staggers  Act  are  no  longer  necessary  or 
appropriate  *  and  will  be  rescinded 
effective  with  the  publication  of  this 
notice  in  the  Federal  Register.  This 
rescission  will  not  make  rates  published 
under  those  orders  invalid.  These  rates 
may  be  maintained  by  the  carrier  so 
long  as  either  (a)  the  shipper  has  agreed 
to  the  released-value  rate  or  (b)  the 
carrier  also  makes  available  to  the 
shipper  a  full  value  rate.  Any  change  or 
additions  to  released  rates  published 
before  the  Staggers  Act  should  be  made 
in  accordance  with  the  new  procedures. 

By  this  notice  we  are  also  reminding 
shippers  and  carriers  that  the  new 
authority  to  publish  limited-value  rates 
without  prior  Commission  approval  does 
not  in  any  way  remove  the  carrier 
obligation,  under  the  Interstate 
Commerce  Act,  to  maintain  full-value 
rates  when  shippers  do  not  agree  to 
released  rates  or  where  they  desire  full 
value  as  well  as  released  rates.  We  do 
not  view  this  as  a  problem  for  carriers. 
Existing  full  value  rates  may  be 
complemented  by  released  rates.  So 
long  as  shippers  have  a  choice  between 
full  and  released  value  rates,  there  is  no 
need  to  receive  prior  shipper  approval 
for  pubhcation  of  the  released  rates 
(although  it  would  still  be  subject  to 
protest  on  other  grounds  such  as 
imreasonableness.) 

The  Commission  does  not  believe  that 
adoption  of  this  rule  cequires  a  notice 
and  comment  rulemaking  procedure 
under  5  U.S.C.  553,  because  its  only 
effect  is  to  implement  Congressional 
action. 

Accordingly,  we  are  amending 
Chapter  X,  Subchapter  D,  of  Title  49  of 
the  Code  of  Regulations,  by  adding 
§  1300.4(i)(ll)  to  read  as  follows: 

§  1300.4    Content  of  tariffs. 

***** 

(i)  *  •  • 

(11)  Rates  and  liability  based  on 
value.  (Applies  only  to  rail  common 
carriers.)  A  tariff  may  contain  released- 
value  rates,  established  without  prior 
Commission  authority,  under  which  the 
liability  of  the  carrier  is  hmited  to  a 
value  established  by  written  declaration 
of  the  shipper  or  by  written  agreement 
between  carrier  and  shipper.  Such  rates 


'CCITT  Recommendation  D.90/F.111— Charging 
Accounting  and  Refunds  in  the  Maritime  Mobile 

Footnotes  continued  on  next  page 


Footnotes  continued  from  last  page 
Service  and  CCITT  Recommendation  E.200/F.100— 
Operational  Provision  for  the  Maritime  Mobile 
Service. 


'  Section  211  also  requires  the  Commission  and 
the  Attorney  General  independently  to  investigate 
and  report  to  Congress  on  whether  rail  carriers 
should  continue  to  be  subject  to  bill  of  lading 
liability  under  49  U.S.C.  11707.  The  reports  are  due 
by  October  1, 1981. 


'.While  the  Motor  Carrier  Act  provides  a 
transition  period  during  which  prior  released  rate 
orders  may  continue  to  be  relied  on,  the  Staggers 
Act  does  not.  The  new  provisions  were  effective 
October  1.  No  exemption  from  them  was  provided 
which  would  allow  for  continued  use  of  those 
orders. 
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must  be  clearly  identified  as  applying 
only  when  (i)  a  certain  value  of  the 
tendered  property  is  declared  by  the 
shipper  at  the  time  of  shipment  on  the 
bill  of  lading,  or  (ii)  when  the  property  is 
tendered  under  the  terms  of  a  contract 


122  W.  2nd  Street,  Winona.  MN  55987. 
Telephone:  (507)  452-4232. 
SUPPLEMENTARY  INFORMATION:  Public 

entry  and  use  on  portions  of  the 
following  refuges  shall  be  in  accordance 
with  all  applicable  State  and  Federal 


designated  and/or  posted  with  no 
mooring  signs. 

(2)  Camping,  defined  as  the  use  of 
tents;  bedrolls;  and  all  types  of  floating 
craft,  motorized  vehicles,  trailers  and 
other  shelters  for  overnight  stays  or  for 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24,  1980  /  Rules  and  Regulations    85031 


for  use  between  the  hours  of  sunrise  and 
sunset  only. 
Richard  E.  Toltzmann 

Acting  Area  Manager. 
December  15, 1980 

|I-"R  Doc.  80-40194  Filed  12-23-80:  a-45  am| 


Regulations  under  the  Whaling 
Convention  Act  relating  to  the  1981, 
1982,  and  1983  harvest  of  bowhead 
whales  by  Alaskan  Navtives  will  be 
published  at  a  later  date  and  will  appear 
in  50  CFR  Part  230. 


r,Kar  in  ionn 


mouth,  i.e.  any  whale  other  than  a 
toothed  whale. 

(b)  "blue  whale"  (Balaenoptera 
musculus)  means  any  whale  known  as 
blue  whale,  Sibbald's  rorqual,  or  sulphur 
bottom,  and  including  pygmy  blue 
whale. 


85030    Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Rules  and  Regulations 


must  be  clearly  identiHed  as  applying 
only  when  (i)  a  certain  value  of  the 
tendered  property  is  declared  by  the 
shipper  at  the  time  of  shipment  on  the 
bill  of  lading,  or  (ii)  when  the  property  is 
tendered  under  the  terms  of  a  contract 
entered  into  under  49  U.S.C.  10713  and 
such  contract  contains  an  agreement 
that  the  carrier's  liability  will  be  limited 
to  a  certain  value. 

This  Notice  of  Final  Rule  is  issued  under  5 
U.S.C.  553,  49  U.S.C.  10730  and  49  U.S.C. 
10762;  and  it  does  not  significantly  affect 
either  the  quality  of  the  human  environment 
or  the  conservation  of  energy  resources. 

Dated:  December  10, 1860. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Agatha  L.  Meigenovich, 
Secretary. 

|FR  Doc  MMOllS  Filed  IZ^aS-Sft  8:45  am] 
BaUNQCOOE  7035-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  26 

Public  Entry  and  Use;  Certain  National 
Wildlife  Refuge  Areas,  In  Illinois,  Iowa, 
Minnesota  and  Wisconsin 

AQENCY:  Fish  and  Wildlife  Service. 
action:  Special  regulations. 

SUMMARY:  The  Director  has  determined 
that  the  opening  public  entry  and  use  of 
certain  National  Wildlife  Refuges  is 
compatible  with  the  objectives  for  which 
the  areas  were  established,  will  utilize  a 
renewable  natural  resource,  and  will 
provide  additional  recreational 
opportunity  to  the  public.  These  special 
regulations  describe  the  conditions 
under  which  public  entry  and  use  will 
be  permitted  on  portions  of  certain 
National  Wildlife  Refuges  in  Illinois, 
Iowa,  Minnesota  and  Wisconsin. 
dates:  Effective  on  December  24, 1980 
for  duration  of  calendar  year  1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Area  Manager  or  appropriate 
Refuge  Manager  at  the  address  or 
telephone  number  listed  below: 
George  G.  P.  Bekeris,  Area  Manager, 

U.S.  Fish  and  Wildlife  Service,  530 

Federal  Building  and  U.S.  Court 

House,  316  North  Robert  Street.  St. 

Paul,  MN  55101.  Telephone:  (612)  725- 

7641. 
Robert  L.  Drieslein,  Refuge  Manager, 

Trempealeau  National  Wildlife 

Refuge.  Route  #1,  Box  308, 

Trempealeau,  WI  54661.  Telephone: 

(309)  535-2290. 
Robert  Howard,  Refuge  Manager,  Upper 

Mississippi  Wildlife  and  Fish  Refuge, 


122  W.  2nd  Street,  Winona,  MN  55987. 
Telephone:  (507)  452-4232. 
SUPPLEMENTARY  INFORMATION:  Public 

entry  and  use  on  portions  of  the 
following  refuges  shall  be  in  accordance 
with  all  applicable  State  and  Federal 
regulations,  subject  to  additional  special 
regulations  and  conditions  as  indicated. 
Portions  of  refuges  which  are  open  to 
public  entry  and  use  are  designated  by 
signs  and/or  delineated  on  maps. 
Special  conditions  applying  to 
individual  refuges  and  maps  are 
available  at  refuge  headquarters  or  from 
the  Office  of  the  Area  Manager 
(addresses  listed  above). 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  of 
the  Interior  to  administer  such  areas  for 
public  recreation  as  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  objectives 
for  which  the  area  was  established.  In 
addition,  the  Refuge  Recreation  Act 
requires  (a)  that  any  recreational  use 
permitted  will  not  interfere  with  the 
primary  purpose  for  which  the  area  was 
established;  and  (2)  that  funds  are 
available  for  the  development,  operation 
and  maintenance  of  the  permitted  forms 
of  recreation. 

The  recreational  use  authorized  by 
these  regulations  will  not  interfere  with 
the  primary  purposes  for  which  these 
National  Wildlife  Refuges  were 
established.  This  determination  is  based 
upon  consideration  of,  among  other 
things,  the  Service's  Final 
Environmental  Statement  on  the 
Operation  of  the  National  Wildlife 
Refuge  System  published  in  November 
1976.  Funds  are  available  for  the 
administration  of  the  recreational 
activities  permitted  by  these  regulations. 

§  26.34    Special  regulations  concerning 
public  access,  use  and  recreation  for 
Individual  national  wildlife  refuges. 

Illinois,  Iowa,  Minnesota,  Wisconsin 

Upper  Mississippi  River  Wildlife  and 
Fish  Refuge 

Public  access,  use  and  recreation, 
including  but  not  limited  to,  sightseeing, 
nature  observation  and  photography, 
hiking/cross-country  skiing,  nature 
intepretation,  boating,  camping, 
picnicking  and  other  similar  activities 
are  permitted  on  Upper  Mississippi 
River  Wildlife  and  Fish  Refuge  in 
accordance  with  all  applicable  federal, 
state  and  local  laws  and  subject  to  the 
following  special  conditions: 

(1)  Boat  mooring  is  prohibited  within 
200  feet  of  boat  landings  and  access 
points  and  at  other  congested  or 
sensitive  areas  which  have  been 


designated  and/or  posted  with  no 
mooring  signs. 

(2)  Camping,  defined  as  the  use  of 
tents;  bedrolls;  and  all  types  of  floating 
craft,  motorized  vehicles,  trailers  and 
other  shelters  for  overnight  stays  or  for 
the  purpose  of  sleeping  is  permitted  on 
Upper  Mississippi  River  Wildlife  and 
Fish  Refuge  subject  to  the  following 
restrictions; 

a.  Camping  is  prohibited  at  all 
landings  and  access  points  except  those 
specifically  posted  by  sign  to  allow 
camping  and  at  other  congested  or 
sensitive  areas  which  have  been 
designated 

and/or  posted  with  no  camping  signs. 

b.  Camping  in  areas  designated  and/ 
or  posted  with  "Area  Closed"  signs  is 
prohibited  during  the  waterfowl  hunting 
season. 

c.  Camping  while  engaged  in  hunting 
is  prohibited  except  on  sites  visible  from 
the  main  commercial  navigation  channel 
of  the  Mississippi  River. 

d.  Camping  on  the  refuge  while 
trapping  is  prohibited. 

e.  Camp  fires  are  permitted  on  sand 
beaches  and  other  areas  devoid  of 
combustible  material,  using  only  dead 
and  down  wood  or  imported  material 
such  as  charcoal.  Burying  live  fires  on 
sand  beaches  is  prohibited. 

f.  The  length  of  stay  by  an  individual 
or  group  at  any  one  site  or  within  100 
yards  of  such  a  site  shall  not  exceed 
fourteen  (14)  consecutive  days. 

g.  Tents  or  other  camping  equipment 
including  floating  craft  and  vehicles 
shall  not  be  left  at  an  unoccupied 
campsite  for  more  than  24  hours.  Such 
gear  is  considered  abandoned  and 
subject  to  impoundment. 

(3)  Willow  may  be  used  for  trap 
Stakes,  commercial  fishing  gear  and 
hunting  blinds. 

Wisconsin 

Trempealeau  National  Wildlife  Refuge 

Non-consumptive,  wildlife-orientated 
public  use,  including  but  not  limited  to 
hiking,  non-motorized  canoeing  by 
refuge  permit,  wildlife  observation, 
environmental  education,  wildlife 
photography  and  cross-country  skiing,  is 
permitted  on  3,806  acres  of  Trempealeau 
National  Wildlife  Refuge.  Motor  vehicle 
use  and  operation  is  permitted  on 
designated  roads  only.  Areas  posted 
with  "Closed  Area"  signs  are  closed  to 
any  and  all  activities.  The  refuge  is  open 
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(e)  "pilot  whale"  means  any  whale 
known  as  long-fiimed  pilot  whale 
(Globicephala  melaena)  or  short-finned 
pilot  whale.  (G.  macrorhynchus.) 

(f)  "sperm  whale"  (Physeter 
macroceohalus)  means  any  whale 


or  minke  whales,  except  as  permitted  by 
the  Contracting  Governments  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section,  and  §  351.23. 

(c)  Each  Contracting  Government 
shall  declare  for  all  factory  ships  and 


by  the  whale  catchers  shall  be 
permitted.  Such  open  season  shall  be  for 
a  period  of  not  more  than  six 
consecutive  months  in  any  period  of 
twelve  months  and  shall  apply  to  allc 
land  stations  under  the  jurisdiction  of 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24,  1980  /  Rules  and  Regulations    85031 


for  use  between  the  hours  of  sunrise  and 
sunset  only. 
Richard  E.  Toltzmann 

Acting  Area  Manager. 
December  15, 1980 

[VK  Doc.  80-4O194  Filed  12-23-8ft  a45  am\ 
BILLING  CODE  4310-5S-M 

, ^ — 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  351 

Whaling 

agency:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
action:  Final  rule. 

summary:  Section  916k  of  the  Whaling 
Convention  Act.  16  U.S.C.  916  et  seq., 
requires  that  the  Secretary  of  Commerce 
publish  the  Schedule  of  the  International 
Convention  for  the  Regulation  of 
Whaling.  1946,  in  the  Federal  Register,  in 
order  for  it  to  "become  effective  with 
respect  to  all  persons  and  vessels 
subject  to  the  jurisdiction  of  the  United 
States  in  accordance  with  the  terms  of 
such  regulations  *  *  *."  This  final  rule 
consists  of  publication  of  the  Schedule 
of  the  International  Convention  for  the 
Regulation  of  Whaling  and  incorporates 
the  most  recent  amendments. 
EFFECTIVE  DATE:  The  amendments  to  the 
Schedule  became  effective  on  November 
25, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  B.  Roe.  Acting  Director, 
Office  of  Marine  Manunals  and 
Endangered  Species,  National  Marine 
Fisheries  Service,  NOAA.  Department  of 
Commerce,  Washington.  D.C.  20235. 
Telephone— (202)  634-7461. 
SUPPLEMENTARY  INFORMATION:  At  its 
32nd  Annual  Meeting  held  in  Brighton, 
England,  in  July  1980,  the  International 
Whaling  Commission  agreed  to  amend 
the  Schedule  inter  alia  to  establish 
commercial  whaling  catch  limits  for  the 
Southern  Hemisphere  1980-81  pelagic 
and  1981  coastal  seasons  and  for  the 
Northern  Hemisphere  1981  season  and 
to  prohibit  the  taking  of  killer  whales  by 
factory  ship  whaling  operations. 

Official  amendments  to  the  Schedule 
became  available  on  August  28, 1980.  By 
the  terms  of  the  Convention,  these 
amendments  became  effective  on 
November  25, 1980.  This  publication 
incorporates  all  amendments  to  the 
Schedule  which  were  adopted  at  the 
32nd  Annual  Meeting  and  have  become 
binding  on  Contracting  Governments. 


Regulations  under  the  Whaling 
Convention  Act  relating  to  the  1981. 
1982,  and  1983  harvest  of  bowhead 
whales  by  Alaskan  Navtives  will  be 
published  at  a  later  date  and  will  appear 
in  50  CFR  Part  230. 

Dated:  December  18. 1980. 
Robert  K.  Crowell, 

Acting  Executive  Director,  National  Marine 
Fisheries  Service. 

Accordingly,  50  CFR  Part  351  is 
revised  in  its  entirety  and  reads  as  set 
forth  below. 

PART  351— WHALING 
Subpart  A— Interpretation 


Sec 
351.1 


Definitions. 


Subpart  B— Seasons 

351.21  Use  of  facforj'  ships  and  whale 
catchers. 

351.22  Use  of  land  stations  and  whale 
catchers. 

351.23  Other  operations. 

Subpart  C— Capture 

351.30  [Reserved]. 

351.31  Indian  Ocean  sanctuary. 

351.32  Area  limits  for  factory  ships. 

351.33  Classification  of  areas  and  divisions. 

351.34  Classification  of  stocks. 

351.35  Catch  limits  for  baleen  whales. 

351.36  Limitations  on  the  taking  of 
humpback,  gray,  and  bowhead  whales. 

351.37  Taking  of  calves  or  suckling  whales 
prohibited. 

351.38  Size  limits  for  sei,  Bryde's  and  fin  * 
whales. 

351.39  Catch  limits  for  sperm  whales. 

351.40  Size  limits  for  sperm  whales. 

Subpart  D— Treatment 

351 .51  Processing  of  whales. 

351.52  Regulation  of  processing. 

Subpart  E— Supervision  and  control 

351.61  Inspection. 

351.62  Remuneration  of  employees. 

351.63  Measurement  of  whales. 

Subpart  F— Information  required 

351.71  Reports  and  records. 

351.72  Submission  of  catch  data  and 
notification  of  closure. 

351.73  Submission  of  statistical  data. 

351.74  Collection  of  specimens. 

351.75  Review  of  scientific  permits. 

351.76  Submission  of  laws  and  regulations. 
Authority:  Article  5,  62  Stat.  1718.  sec.  2-14, 

64  Stat.  421-425;  16  U.S.C.  916  et  seq. 

Subpart  A — Interpretation 

§  351.1    Definitions. 

The  following  expressions  have  the 
meanings  respectively  assigned  to  them, 
that  is  to  say: 

Baleen  whales 

(a)  "baleen  whale"  means  any  whale 
which  has  baleen  or  whale  bone  in  the 


mouth,  i.e.  any  whale  other  than  a 
toothed  whale. 

(b)  "blue  whale"  (Balaenoptera 
musculusj  means  any  whale  known  as 
blue  whale,  Sibbald's  rorqual,  or  sulphur 
bottom,  and  including  pygmy  blue 
whale. 

(c)  "bowhead  whale"  (Balaena 
mysticetus)  means  any  whale  known  as 
bowhead,  Arctic  right  whale,  great  polar 
whale.  Greenland  right  whale, 
Greenland  whale. 

(d)  "Bryde's  whale"  (Balaenoptera 
edeni,  B.  brydei)  means  any  whale 
known  as  Bryde's  whale. 

(e)  "fin  whale"  (Balaenoptera 
physalus)  means  any  whale  known  as 
common  finback,  common  rorqual,  fin 
whale,  herring  whale,  or  true  fin  whale. 

(f)  "gray  whale"  (Eschrichtius 
robustus)  means  any  whale  known  as 
gray  whale,  California  gray,  devil  fish, 
hard  head,  mussel  digger,  gray  back,  or 
rip  sack. 

(g)  "humpback  whale"  (Megaptera 
novaeangliae)  means  any  whale  known 
as  bunch,  humpback,  humpback  whale, 
humpbacked  whale,  hump  whale  or 
hunchback  whale. 

(h)  "minke  whale"  (Balaenoptera 
acutorostrata,  B.  bonaerensis)  means 
any  whale  known  as  lesser  rorqual,  little 
piked  whale,  minke  whale,  pike-headed 
whale  or  sharp  headed  finner. 

(i)  "pygmy  right  whale"  (Caperea 
marginata)  means  any  whale  known  as 
southern  pygmy  right  whale,  pygmy  right 
whale. 

(j)  "right  whale"  (Eubalaena  glacialis. 
E.  australis)  means  any  whale  known  as 
Atlantic  right  whale.  Arctic  right  whale, 
Biscayan  right  whale,  Nordkaper.  North 
Atlantic  right  whale.  North  Cape  whale. 
Pacific  right  whale,  or  southern  right 
whale. 

(k)  "sei  whale"  (Balaenoptera 
borealis)  means  any  whale  known  as  sei 
whale,  Rudolphi's  rorqual,  pollack 
whale,  or  coalfish  whale. 

Toothed  whales 

(a)  "toothed  whale"  means  any  whale 
which  has  teeth  in  the  jaws. 

(b)  "beaked  whale"  means  any  whale 
belonging  to  the  genus  Mesoplodon,  or 
any  whale  known  as  Cuvier's  beaked 
whale  (Ziphius  cavirostris).  or 
Shepherd's  beaked  whale  (Tasmacetus 
shepherdi). 

(c)  "bottlenose  whale"  means  any 
whale  known  as  Baird's  beaked  whale 
(Berardius  bairdii),  Amoux's  whale 
(Berardius  arnuxiij,  southern  bottlenose 
whale  (Hyperoodon  planifrons),  or 
northern  bottlenose  whale  (Hyperoodon 
ampullatus). 

(d)  "killer  whale"  (Orcinus  orcaj 
means  any  whale  known  as  killer  whale 
or  orca. 
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Contracting  Government  to  exceed  nine 
continuous -months  of  any  twelve 
months. 

(e)  The  prohibitions  contained  in  this 
section  shall  apply  to  all  land  stations 
as  defined  in  Article  II  of  the  Whaling 


Longitude  between  40°  South  Latitude 
and  35°  North  Latitude; 

(d)  in  the  Pacific  Ocean  and  its 
dependent  waters  west  of  150°  West 
Longitude  between  40°  South  Latitude 
and  20°  North  Latitude; 


W.  20°  N  42°  W,  and  West  of  a  line  through: 
20°  N  18°  W.  60°  N  18°  W.  68°  N  3°  E,  74°  N 
3°  E,  and  South  of  74"  N  latitude. 
Northeastern,  East  of  a  line  through:  20*  N  18° 
W.  60*  N  18°  W.  68°  N  3°  E,  74°  N  3"  E  and 
North  of  a  line  through:  74°  N  3°  E.  74°  N  22° 
W. 
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(e)  "pilot  whale"  means  any  whale 
known  as  long-finned  pilot  whale 
(Globicephala  melaena)  or  short-finned 
pilot  whale.  (G.  macrorhynchus.) 

(f)  "sperm  whale"  (Physeter 
macrocephalus)  means  any  whale 
known  as  sperm  whale,  spermacet 
whale,  cachalot  or  pot  whale. 

General 

(a)  "strike"  means  to  penetrate  with  a 
weapon  used  for  whaling. 

(b)  "take"  means  to  flag,  buoy  or 
make  fast  to  a  whale  catcher. 

(c)  "land"  means  to  retrieve  to  a 
factory  ship,  land  station,  or  other  place 
where  a  whale  can  be  treated. 

(d)  "lose"  means  to  either  strike  or 
take  but  not  land. 

(e)  "dauhval"  means  any  unclaimed 
dead  whale  found  floating.     ^ 

(f)  "lactating  whale"  means  (1)  with 
respect  to  baleen  whales — a  female 
which  has  any  milk  present  in  a 
mammary  gland,  (2)  with  respect  to 
sperm  whales — a  female  which  has  milk 
present  in  a  mammary  gland  the 
maximum  thickness  (depth)  of  which  is 
10  cm  or  more.  This  measurement  shall 
be  at  the  mid  ventral  point  of  the 
mammary  gland  perpendicular  to  the 
body  axis,  and  shall  be  logged  to  the 
nearest  centimetre;  that  is  to  say,  any 
gland  between  9.5  cm  and  10.5  cm  shall 
be  logged  as  10  cm.  The  measurement  of 
any  gland  which  falls  on  an  exact  0.5 
centimetre  shall  be  logged  at  the  next  0.5 
centimetre,  eg  10.5  cm  shall  be  logged  as 
11.0  cm. 

However,  notwithstanding  these 
criteria,  a  whale  shall  not  be  considered 
a  lactating  whale  if  scientific 
(histological  or  other  biological) 
evidence  is  presented  to  the  appropriate 
national  authority  establishing  that  the 
*whale  could  not  at  that  point  in  its 
physical  cycle  have  had  a  calf 
dependent  on  it  for  milk. 

(g)  "small-type  whaling"  means 
catching  operations  using  powered 
vessels  with  mounted  harpoon  guns 
hunting  exclusively  for  minke, 
bottlenose,  beaked,  pilot  or  killer 
whales. 

Subpart  B — Seasons 

§  351.21    Use  of  factory  ships  and  whale 
catchers. 

(a)  It  is  forbidden  to  use  a  factory  ship 
or  whale  catcher  attached  thereto  for 
the  purpose  of  taking  or  treating  baleen 
whales  except  minke  whales,  in  any 
waters  south  of  40°  South  Latitude, 
except  during  the  period  from  12th 
December  to  7th  April  following,  both 
days  inclusive. 

(b)  It  is  forbidden  to  use  a  factory  ship 
or  whale  catcher  attached  thereto  for 
the  purpose  of  taking  or  treating  sperm 


or  minke  whales,  except  as  permitted  by 
the  Contracting  Governments  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section,  and  §  351.23. 

(c)  Each  Contracting  Government 
shall  declare  for  all  factory  ships  and 
whale  catchers  attached  thereto  under 
its  jurisdiction,  an  open  season  or 
seasons  not  to  exceed  eight  months  out 
of  any  period  of  twelve  months  during 
which  the  taking  or  killing  of  sperm 
whales  by  whale  catchers  may  be 
permitted;  provided  that  a  separate  open 
season  may  be  declared  for  each  factory 
ship  and  the  whale  catchers  attached 
thereto. 

(d)  Each  Contracting  Government 
shall  declare  for  all  factory  ships  and 
whale  catchers  attached  thereto  under 
its  jurisdiction  one  continuous  open 
season  not  to  exceed  six  months  out  of 
any  period  of  twelve  months  during 
which  the  taking  or  killing  of  minke 
whales  by  the  whale  catchers  may  be 
permitted  provided  that: 

(1)  A  separate  open  season  may  be 
declared  for  each  factory  ship  and  the 
whale  catchers  attached  thereto; 

(2)  The  open  season  need  not 
necessarily  include  the  whole  or  any 
part  of  the  period  declared  for  other 
baleen  whales  pursuant  to  paragraph  (a) 
of  this  section. 

(e)  It  is  forbidden  to  use  a  factory  ship 
which  has  been  used  during  a  season  in 
any  waters  south  of  40°  South  Latitude 
for  the  purpose  of  treating  baleen 
whales,  except  minke  whales,  in  any 
other  area  except  the  North  Pacific 
Ocean  and  its  dependent  waters  north 
of  the  Equator  for  the  same  purpose 
within  a  period  of  one  year  from  the 
termination  of  that  season;  provided 
that  catch  limits  in  the  North  Pacific 
Ocean  and  dependent  waters  are 
established  as  provided  in  §  351.35(b) 
and  §  351.39(b)  of  this  part  and  provided 
that  this  section  shall  not  apply  to  a  ship 
which  has  been  used  during  the  season 
solely  for  freezing  or  salting  the  meat 
and  entrails  of  whales  intended  for 
human  food  or  feeding  animals. 

§  351.22    Use  of  land  stations  and  whale 
catchers. 

(a)  It  is  forbidden  to  use  a  whale 
catcher  attached  to  a  land  station  for  the 
purpose  of  killing  or  attempting  to  kill 
baleen  and  sperm  whales  except  as 
permitted  by  the  Contracting 
Government  in  accordance  with 
paragraphs  (b),  (c)  and  (d)  of  this 
section. 

(b)  Each  Contracting  Government 
shall  declare  for  all  land  stations  under 
its  jurisdiction,  and  whale  catchers 
attached  to  such  land  stations,  one  open 
season  during  which  the  taking  or  killing 
of  baleen  whales,  except  minke  whales. 


by  the  whale  catchers  shall  be 
permitted.  Such  open  season  shall  be  for 
a  period  of  not  more  than  six 
consecutive  months  in  any  period  of 
twelve  months  and  shall  apply  to  alU 
land  stations  under  the  jurisdiction  of 
the  Contracting  Government;  provided 
that  a  separate  open  season  may  be 
declared  for  any  land  station  used  for 
the  taking  or  treating  of  baleen  whales, 
except  minke  whales,  which  is  more 
than  1.000  miles  from  the  nearest  land 
station  used  for  the  taking  or  treating  of 
baleen  whales,  except  minke  whales, 
under  the  jurisdiction  of  the  same 
Contracting  Government. 

(c)  Each  Contracting  Government 
shall  declare  for  all  land  stations  under 
its  jurisdiction  and  for  whale  catchers 
attached  to  such  land  stations,  one  open 
season  not  to  exceed  eight  continuous 
months  in  any  one  period  of  twelve 
months,  during  which  the  taking  or 
killing  of  sperm  whales  by  the  whale 
catchers  shall  be  permitted,  provided 
that  a  separate  open  season  may  be 
declared  for  any  land  station  used  for 
the  taking  or  treating  of  sperm  whales 
which  is  more  than  1,000  miles  from  the 
nearest  land  station  used  for  the  taking 
or  treating  of  sperm  whales  under  the 
jurisdiction  of  the  same  Contracting 
Government. 

(d)  Each  Contracting  Government 
shall  declare  for  all  land  stations  under 
its  jurisdiction  and  for  whale  catchers 
attached  to  such  land  stations  one  open 
seajson  not  to  exceed  six  continuous 
months  in  any  period  of  twelve  months 
during  which  the  taking  or  killing  of 
minke  whales  by  the  whale  catchers 
shall  be  permitted  (such  period  not 
being  necessarily  concurrent  with  the 
period  declared  for  other  baleen  whales, 
as  provided  for  in  paragraph  (b)  of  this 
section);  provided  that  a  separate  open 
season  may  be  declared  for  any  land 
station  used  for  the  taking  or  treating  of 
minke  whales  which  is  more  than  1,000 
miles  from  the  nearest  land  station  used 
for  the  taking  or  treating  of  minke 
whales  under  the  jurisdiction  of  the 
same  Contracting  Government.  Except 
that  a  separate  open  season  may  be 
declared  for  any  land  station  used  for 
the  taking  or  treating  of  minke  whales 
which  is  located  in  an  area  having 
oceanographic  coriditions  clearly 
distinguishable  from  those  of  the  area  in 
which  are  located  the  other  land 
stations  used  for  the  taking  or  treating  of 
minke  whales  under  the  jurisdiction  of 
the  same  Contracting  Government;  but 
the  dfeclaration  of  a  separate  open 
season  by  virtue  of  the  provisions  of  this 
paragraph  shall  not  cause  thereby  the 
period  of  time  covering  the  open 
seasons  declared  by  the  same 


Contracting  Government  to  exceed  nine 
continuous-months  of  any  twelve 
months. 

(e)  The  prohibitions  contained  in  this 
section  shall  apply  to  all  land  stations 
as  defined  in  Article  II  of  the  Whaling 
Convention  of  1946. 

§  35 1 .23    Other  operations. 

Each  Contracting  Government  shalL 
declare  for  all  whale  catchers  under  its 
jurisdiction  not  operating  in  conjunction 
with  a  factory  ship  or  land  station  one 
continuous  open  season  not  to  exceed 
six  months  out  of  any  period  of  twelve 
months  during  which  the  taking  or 
killing  of  minke  whales  by  such  whale 
catchers  may  be  permitted. 
Notwithstanding  this  section  one 
continuous  open  season  not  to  exceed 
nine  months  may  be  implemented  so  far 
as  Greenland  is  concerned. 

Subpart  C — Capture 

§  351.30    Reserved.  • 

§  351.31    Indian  Ocean  sanctuavt. 

In  accordance  with  Article  V(l)(c)  of 
the  Convention,  commercial  whaling, 
whether  by  pelagic  operations  or  from 
land  stations,  is  prohibited  in  a  region 
designated  as  the  Indian  Ocean 
Sanctuary.  This  comprises  the  waters  of 
the  Northern  Hemisphere  from  the  coast 
of  Africa  to  100  degrees  East,  including 
the  Red  and  Arabian  Seas  and  the  Gulf 
of  Oman;  and  the  waters  of  the  Southern 
Hemisphere  in  the  sector  from  20 
degrees  East  to  130  degrees  East,  with 
the  Southern  boundary  set  at  55  degrees 
South.  This  prohibition  applies 
irrespective  of  the  classifications  of 
baleen  or  toothed  whale  stocks  in  the 
Sanctuary,  as  may  from  time  to  time  be 
determined  by  the  Commission.  This 
prohibition  will  apply  for  ten  years  from 
24  October  1979  with  the  provision  for  a 
general  review  after  five  years,  unless 
the  Commission  decides  otherwise. 

§  351.32    Area  limits  for  factory  ships. 

It  is  forbidden  to  use  a  factory  ship  or 
whale  catcher  attached  thereto,  for  the 
purpose  of  taking  or  treating  baleen 
whales,  except  minke  whales,  in  any  of 
the  following  areas: 

(a)  in  the  waters  north  of  66°  North 
Latitude,  except  that  from  150°  East 
Longitude  eastwards  as  far  as  140°  West 
Longitude,  the  taking  or  killing  of  baleen 
whales  by  a  factory  ship  or  whale 
catcher  shall  be  permitted  between  66° 
North  Latitude  and  72°  North  Latitude; 

(b)  in  the  Atlantic  Ocean  and  its 
dependent  waters  north  of  40°  South 
Latitude; 

(c)  in  the  Pacific  Ocean  and  its 
dependent  waters  east  of  150°  West 


Longitude  between  40°  South  Latitude 
and  35°  North  Latitude; 

(d)  in  the  Pacific  Ocean  and  its 
dependent  waters  west  of  150°  West 
Longitude  between  40°  South  Latitude 
and  20°  North  Latitude; 

(e)  in  the  Indian  Ocean  and  its 
dependent  waters  north  of  40°  South 
Latitude. 

§351.33    Classification  of  areas  and 
divisions. 

(a)  Classification  of  areas.  Areas 
relating  to  Southern  Hemisphere  baleen 
whales  except  Bryde's  whales  are  those 
waters  between  the  ice-edge  and  the 
Equator  and  between  the  meridians  of 
longitude  listed  in  Table  1. 

(b)  Classification  of  divisions. 
Divisions  relating  to  Southern 

Hemisphere  sperm  whales  are  those 
waters  between  the  ice-edge  and  the 
Equator  and  between  the  meridians  of 
longitude  listed  in  Table  3. 

(c)  Geographical  boundaries  in  the 
North  Atlantic. 

The  geographical  boundaries  for  the 
fin,  minke  and  sei  whale  stocks  in  the 
North  Atlantic  are: 

Fin  whale  stocks 

Nova  Scotia,  South  and  West  of  a  line 
through:  47°  N  54°  W,  46°  N  54°30'  W,  46°  N 
42°  W,  20°  N  42°  W. 

Newfoundland — Labrador,  West  of  a  line 
through:  75°  N  73°30'  W,  69°  N  59°  W,  61°  N 
59°  W,  52°20'  N  42°  W,  46°  N  42°  W  and 
North  of  a  line  through:  46°  N  42°  W,  46°  N 
54°30'  w,  47°  N  54°  W. 

West  Greenland,  East  of  a  Hne  through:  75°  N 
73°30'  W,  69°  N  59'  W,  6T  N  59°  W.  52°20' 
N  42°  W,  and  West  of  a  line  through:  52°20' 
N  42°  W,  59°  N  42°  W,  59°  N  44°  W,  Kap 
Farvel. 

East  Greenland — Iceland,  East  of  a  line 
through:  Kap  Farvel  (South  Greenland),  59° 
N  44°  W,  59°  N  42°  W,  20°  N  42°  W  and 
West  of  a  line  through:  20°  N  18°  W,  60°  N 
18°  W,  68°  N  3°  E,  74°  N  3°  E,  and  South  of 
74°  N  latitude. 

North  Norway,  North  and  East  of  a  line 
through:  74°  N  22°  W,  74°  N  3°  E,  68°  N  3°  E, 
67°  N  0°,  67°  N  14°  E. 

West  Norway  and  Faroe  Islands.  South  of  a 
line  through:  67°  N  14°  E,  67°  N  0°,  60°  N  18° 
W.  and  North  of  a  line  through:  61°  N  16° 
W,  61°  N  0°,  Thyboron  (western  entrance  to 
Limfjorden,  Denmark). 

British  Isles — Spain  and  Portugal,  South  of  a 
line  through:  Thyboron  (Denmark),  61°  N  0°. 
61°  N  16°  W,  and  East  of  a  line  through:  63° 
N  11°  W,  60°  N  18°  W,  22°  N  18°  W. 

Minke  whale  stocks 

Canadian  East  Coast,  West  of  a  line  through: 

75°  N  73°30'  W,  69°  N  59°  W,  61°  N  59'  W, 

52°20'  N  42°  W,  20°  N  42°  W. 
West  Greenland,  East  of  a  line  through:  75°  N 

73°30'  W,  69°  N  59°  W,  61°  N  59°  W,  52°20' 

N  42°  W.  and  West  of  a  line  through:  52'20' 

N  42°  W,  59°  N  42°  W,  59°  N  44°  W,  Kap 

Farvel. 
Central,  East  of  a  line  through:  Kap  Farvel 

(South  Greenland),  59°  N  44°  W,  59°  N  42° 


W.  20°  N  42°  W.  and  West  of  a  line  through: 
20°  N  18°  W.  60°  N  18°  W.  68°  N  3°  E,  74°  N 

3°  E,  and  South  of  74°  N  latitude. 
Northeastern,  East  of  a  line  through:  20*  N  18° 
W.  60*  N  18°  W.  68°  N  3°  E.  74°  N  3"  E,  and 
North  of  a  line  through:  74°  N  3°  E.  74°  N  22° 
W. 

Sei  whale  stocks 

Nova  Scotia,  South  and  West  of  a  line 

through:  47°  N  54°  W,  46°  N  54°30'  W.  46°  N 
42°  W,  20°  N  42°  W. 

Iceland — Denmark  Strait,  East  of  a  line 
through:  Kap  Farvel  (South  Greenland),  59° 
N  44°  W,  59°  N  42°  W,  20°  N  42°  W,  and 
West  of  a  line  through:  20°  N  18°  W,  60°  N 
18°  W,  68°  N  3°  E.  74°  N  3°  E,  and  South  of 
74°  N  latitude. 

Eastern.  East  of  a  line  through:  20°N  18°W, 
60°N  18°W,  68°N  3',E  74°N  30°E  and  North 
of  a  line  through:  74'N  3°E.  74°N  22°W. 

(d)  Geographical  boundaries  in  the 
North  Pacific. 

The  geographical  boundaries  for  the 
sperm  and  Bryde's  whale  stocks  in  the 
North  Pacific  are: 

Sperm  whale  stocks 

Western  Division 

West  of  a  line  from  the  ice-edge  south 
along  the  180°  meridian  of  longitude  to  180°. 
50°N,  then  east  along  the  50°N  parallel  of 
latitude  to  160°W,  50°N,  then  south  along  the 
160°W  meridian  of  longitude  to  160°W.  40°N. 
then  east  along  the  40°N  parallel  of  latitude  to 
150°W,  40°N.  then  south  along  the  150'W 
meridian  of  longitude  to  the  Equator. 
Eastern  Division  , 

East  of  the  hne  described  above. 

Bryde  's  whale  stocks 

Western  Stock 

West  of  the  160°W  meridian  of  longitude. 
Eastern  Stock 

East  of  the  160°W  meridian  of  longitude. 

(e)  Geographical  boundaries  for 
Bryde's  whale  stocks  in  the  Southern 
Hemisphere  and  Northern  Indian  Ocean. 

Indian  Ocean,  20°E  to  the  Australian  coast. 

40°S  to  the  coast  north  of  the  Equator. 
Solomon  Islands,  150°E  to  170°E,  20°S  to  lO'S. 
Western  South  Pacific,  Australian  coast  to 

150°W,  40°S  to  the  Equator  (excluding  the 

Solomon  Islands  stock  area). 
Peruvian,  110°W  to  the  South  American 

coast,  10°S  to  10°N. 
Eastern  South  Pacific,  150°W  to  the  South 

American  coast,  40°S  to  the  Equator 

(excluding  the  Peruvian  stock  area). 

§  351.34    Classification  of  stocks. 

All  stocks  of  whales  shall  be 
classified  in  one  of  three  categories 
according  to  the  advice  of  the  Scientific 
Committee  as  follows: 

(a)  A  Sustained  Management  Stock 
(SMS)  is  a  stock  which  is  not  more  than 
10  per  cent  of  Maximum  Sustainable 
Yield  (hereinafter  referred  to  as  MSY) 
stock  iQvel  below  MSY  stock  level,  and 
not  more  than  20  per  cent  above  that 
level;  MSY  being  determined  on  the 
basis  of  the  number  of  whales. 
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(1)  When  a  stock  has  remained  at  a 
stable  level  for  a  considerable  period 
under  a  regime  of  approximately 
constant  catches,  it  shall  be  classified  as 
a  Sustained  Management  Stock  in  the 
absence  of  any  positive  evidence  that  it 
should  be  otherwise  classified. 


§351.35    Catch  limits  for  baleen  whales. 

(a)  The  number  of  baleen  whales 
taken  in  the  Southern  Hemisphere  in  the 
1980/81  pelagic  season  and  the  1981 
coastal  season  shall  not  exceed  the   " 
limits  shown  in  Tables  1  and  2. 
However,  in  no  circumstances  shall  the 


of  such  whales  is  to  be  used  for  local 
consumption  as  human  or  animal  food, 
(b)  It  is  forbidden  to  take  or  kill  any 
fin  whales  below  57  feet  (17.4  metres)  in 
length  in  the  Southern  Hemisphere,  and 
it  is  forbidden  to  take  or  kill  fin  whales 
below  55  feet  (16.8  metres)  in  the 
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of  parts  of  whales  intended  for  human 
food  or  feeding  animals.  A  Contracting 
Government  may  in  less  developed 
regions  exceptionally  permit  treating  of 
whales  without  use  of  land  stations, 
provided  that  such  whales  are  fully 
utilized  in  accordance  with  this  section. 


by  a  factory  ship  shall  be  so  regulated  or 
restricted  by  the  master  or  person  in 
charge  of  the  factory  ship  that  no  whale 
carcase  (except  of  a  whale  used  as  a 
fender,  which  shall  be  processed  as 
soon  as  is  reasonably  practicable)  shall 
remain  in  the  sea  for  a  longer  period 


tL:-^.   iL. 
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(1)  When  a  stock  has  remained  at  a 
stable  level  for  a  considerable  period 
under  a  regime  of  approximately 
constant  catches,  it  shall  be  classified  as 
a  Sustained  Management  Stock  in  the 
absence  of  any  positive  evidence  that  it 
should  be  otherwise  classified. 

(2)  Commercial  whaling  shall  be 
permitted  on  Sustained  Management 
Stocks  according  to  the  advice  of  the 
Scientific  Committee.  These  stocks  are 
listed  in  Tables  1,  2,  and  3  of  this  part. 

(3)  For  stocks  at  or  above  the  MSY 
stock  level,  the  permitted  catch  shall  not 
exceed  90  per  cent  of  the  MSY.  For 
stocks  between  the  MSY  stock  level  and 
10  per  cent  below  that  level,  the 
permitted  catch  shall  not  exceed  the 
number  of  whales  obtained  by  taking  90 
per  cent  of  the  MSY  and  reducing  that 
number  by  10  per  cent  for  every  1  per 
cent  by  which  the  stock  falls  short  of  the 
MSY  stock  level. 

(b)  An  Initial  Management  Stock 
(IMS)  is  a  stock  more  than  20  per  cent  of 
MSY  stock  level  above  MSY  stock  level. 
Commercial  whaling  shall  be  permitted 
on  Initial  Management  Stocks  according 
to  the  advice  of  the  Scientific  Committee 
as  to  measures  necessary  to  bring  the 
stocks  to  the  MSY  stock  level  and  then 
optimum  level  in  an  efficient  manner 
and  without  risk  of  reducing  them  below 
this  level.  The  permitted  catch  for  such 
stocks  will  not  be  more  than  90  per  cent 
of  MSY  as  far  as  this  is  known,  or, 
where  it  will  be  more  appropriate, 
catching  effort  shall  be  limited  to  that 
which  will  take  90  per  cent  of  MSY  in  a 
stock  at  MSY  stock  level. 

(1)  In  the  absence  of  any  positive 
evidence  that  a  continuing  higher 
percentage  will  not  reduoe  the  stock 
below  the  MSY  stock  level  n9  more  than 
5  per  cent  of  the  estimated  initial 
exploitable  stock  shall  be  taken  in  any 
one  year.  Exploitation  should  not 
commence  until  an  estimate  of  stock 
size  has  been  obtained  which  is 
satisfactory  in  the  view  of  the  Scientific 
Committee.  Stocks  classified  as  Initial 
Management  Stock  are  listed  in  Tables 
1,  2,  and  3  of  this  part. 

(c)  A  Protection  Stock  (PS)  is  a  stock 
which  is  below  10  per  cent  of  MSY  stock 
level  below  MSY  stock  level. 

(1)  There  shall  be  no  commercial 
whaling  on  Protection  Stocks.  Stocks  so 
classified  are  listed  in  Tables  1,  2,  and  3 
of  this  part. 

(d)  Notwithstanding  the  other 
provisions  of  section  351.34,  there  shall 
be  a  moratorium  on  the  taking,  killing,  or 
treating  of  whales,  excluding  minke 
whales,  by  factory  ships  or  whale 
catchers  attached  to  factory  ships.  This 
moratorium  applies  to  sperm  whales, 
killer  whales  and  baleen  whales, 
excluding  minke  whales. 


§  351.35    Catch  limits  for  baleen  whales. 

(a)  The  number  of  baleen  whales 
taken  in  the  Southern  Hemisphere  in  the 
1980/81  pelagic  season  and  the  1981 
coastal  season  shall  not  exceed  the   " 
limits  shown  in  Tables  1  and  2. 
However,  in  no  circumstances  shall  the 
sum  of  the  Area  catches  exceed  the  total 
catch  limits  for  each  species. 

(b)  The  number  of  baleen  whales 
taken  in  the  North  Pacific  Ocean  and 
dependent  waters  in  1981  and  in  the 
North  Atlantic  Ocean  in  1981  shall  not 
exceed  the  limits  shown  in  Tables  1  and 
2. 

§  351.36    Limitations  on  the  taking  of 
humpbacic,  gray,  and  bowhead  whales. 

(a)  Notwithstanding  the  provisions  of 
§  351.34: 

(1)  The  taking  of  10  humpback  whales 
not  below  35  feet  (10.7  metres)  in  length, 
per  year  is  permitted  in  Greenland 
waters  provided  that  whale  catchers  of 
less  than  50  gross  register  tonnage  are 
used  for  this  purpose. 

(2)  The  taking  of  bowhead  whales 
from  the  Bering  Sea  stock  by  aborigines 
is  permitted,  but  only  when  the  meat 
and  products  of  such  whales  are  to  be 
used  exclusively  for  local  consumption 
by  the  aborigines,  and  further  provided 
that: 

(i)  For  the  years  1981  through  1983, 
inclusive,  the  total  number  of  whales 
landed  shall  not  exceed  45  and  the  total 
number  of  whales  struck  shall  not 
exceed  65,  provided,  however,  that  in 
any  one  year  the  number  of  whales 
landed  shall  not  exceed  17, 

(ii)  It  is  forbidden  to  strike,  take  or  kill 
calves  or  any  bowhead  whale 
accompanied  by  a  calf. 

(b)  The  taking  of  gray  whales  from  the 
Eastern  stock  in  the  North  Pacific  is 
permitted,  but  only  by  aborigines  or  a 
Contracting  Government  on  behalf  of 
aborigines,  and  then  only  when  the  meat 
and  products  of  such  whales  are  to  be 
used  exclusively  for  local  consumption 
by  the  aborigines.  The  number  of  gray 
whales  taken  in  accordance  with  this 
paragraph  in  1981  shall  not  exceed  the 
limit  shown  in  Table  1. 

§  351.37    Taking  of  calves  or  suckling 
whales  prohibited. 

It  is  forbidden  to  take  or  kill  suckling 
calves  or  female  whales  accompanied 
by  calves. 

§  351.38    Size  limits  for  sei,  Bryde's  and  fin 
whales. 

(a)  It  is  forbidden  to  take  or  kill  any 
sei  or  Bryde's  whales  below  40  feet  (12.2 
metres)  in  length  except  that  sei  and 
Bryde's  whales  of  not  less  than  35  feet 
(10.7  metres)  may  be  taken  for  delivery 
to  land  stations,  provided  that,  the  meat 


of  such  whales  is  to  be  used  for  local 
consumption  as  human  or  animal  food, 
(b)  It  is  forbidden  to  take  or  kill  any 
fin  whales  below  57  feet  (17.4  metres)  in 
length  in  the  Southern  Hemisphere,  and 
it  is  forbidden  to  take  or  kill  fin  whales 
below  55  feet  (16.8  metres)  in  the 
Northern  Hemisphere;  except  that  fin 
whales  of  not  less  than  55  feet  (16.8 
metres)  may  be  taken  in  the  Southern 
hemisphere  for  delivery  to  land  stations 
and  fin  whales  of  not  less  than  50  feet 
(15.2  metres)  may  be  taken  in  the 
Northern  Hemisphere  for  delivery  to 
land  stations,  provided  that,  in  each 
case  the  meat  of  such  whales  is  to  be 
used  for  local  consumption  as  human  or 
animal  food. 

§  351.39    Catch  limits  for  sperm  whales. 

(a)  The  number  of  sperm  whales  taken 
in  the  Southern  Hemisphere  in  the 
1980/81  pelagic  season  and  the  1981 
coastal  season  shall  not  exceed  the 
limits  shown  in  Table  3. 

(b)  The  number  of  sperm  whales  taken 
in  the  North  Pacific  Ocean  and 
dependent  waters  in  1981  and  in  the 
North  Atlantic  Ocean  in  1981  shall  not 
exceed  the  limits  shown  in  Table  3. 

§  351.40    Size  limits  for  sperm  whales. 

(a)  It  is  forbidden  to  take  or  kill  any 
sperm  whales  below  30  feet  (9.2  metres) 
in  length  except  in  the  North  Atlantic 
Ocean  where  it  is  forbidden  to  take  or 
kill  any  sperm  whales  below  35  feet 
(10.7  metres). 

(b)  It  is  forbidden  to  take  or  kill  any 
sperm  whale  over  45  feet  (13.7  metres)  in 
length  in  the  Southern  Hemisphere  north 
of  40°  South  Latitude  during  the  months 
of  October  to  January  inclusive. 

(c)  It  is  forbidden  to  take  or  kill  any 
sperm  whale  over  45  feet  (13.7  metres)  in 
length  in  the  North  Pacific  Ocean  and 
dependent  waters  south  of  40°  North 
Latitude  during  the  months  of  March  to 
June  inclusive. 

Subpart  D — Treatment 

§351.51    Processing  of  whales. 

(a)  It  is  forbidden  to  use  a  factory  ship 
or  a  land  station  for  the  purpose  of 
treating  any  whales  which  are  classified 
as  Protection  Stocks  in  §  351.34  or  are 
taken  in  contravention  of  §§  351.21. 
351.22,  351.23,  351.30,  351.31,  351.32, 
351.35,  and  351.39  of  this  part,  whether 
or  not  taken  by  whale  catchers  under 
the  jurisdiction  of  a  Contracting 
Government. 

(b)  All  other  whales  taken,  except 
minke  whales,  shall  be  delivered  to  the 
factory  ship  or  land  station  and  all  parts 
of  such  whales  shall  be  processed  by 
boiling  or  otherwise,  except  the  internal 
organs,  whale  bone  and  flippers  of  all 
whales,  the  meat  of  sperm  whales  and 
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of  parts  of  whales  intended  for  human 
food  or  feeding  animals.  A  Contracting 
Government  may  in  less  developed 
regions  exceptionally  permit  treating  of 
whales  without  use  of  land  stations, 
provided  that  such  whales  are  fully 
utilized  in  accordance  with  this  section, 
(c)  Complete  treatment  of  the  carcases 
of  "dauhval"  and  of  whales  used  as 
fenders  will  not  be  required  in  cases 
where  the  meat  or  bone  of  such  whales 
is  in  bad  condition. 

§  35 1 .52    Regulation  of  processing, 
(a)  The  taking  of  whalef^for  treatment 


by  a  factory  ship  shall  be  so  regulated  or 
restricted  by  the  master  or  person  in 
charge  of  the  factory  ship  that  no  whale 
carcase  (except  of  a  whale  used  as  a 
fender,  which  shall  be  processed  as 
soon  as  is  reasonably  practicable)  shall 
remain  in  the  sea  for  a  longer  period 
than  thirty-three  hours  from  the  time  of 
killing  to  the  time  when  it  is  hauled  up 
for  treatment. 

(b)  Whales  taken  by  all  whale 
catchers,  whether  for  factory  ships  or 
land  stations,  shall  be  clearly  marked  so 
as  to  identify  the  catcher  and  to  indicate 
the  order  of  catching. 


Table  l.—Bleen  Whale  Stock  Classifications  and  Catch  Limits  (excluding  Bryde's  whales) 
Southern  Hemisphere— 1980/81  pelagic  season  and  1981  coastal  season 


Sei 


Minke 


Fin 


Area 


Longitudes 


Classi-    Catch 
fication     limit 


Dassi- 
fication 


Blue 
Class- 


Right 
Hump-  Bow- 
back  head, 
Classi-  Pygmy 


Gray 


Catch  Classi-  Catch  fication  fication  Classi- Oassi-  Catch 
limit    fication    limit  fication  fication    limit 


I 
H 

m 

IV 
V 

VI 


120'W-  eoT/v 

60' W-    0°W 

O"-  70*E 

70°E-130'E 

130°E-170"W 

170W-120W 


PS 
PS 
PS 
PS 
PS 
PS 


Total  catch  not  to  exceed: . 


0 910 

0 1,176 

0 1,237 

0 2,386 

0 1,250 

0 467 

0 7,072  . 


PS 
PS 
PS 
PS 
PS 
PS 


0 
0 
0 

0 
0 
0 


PS 
PS 
PS 
PS 
PS 
PS 
0 


PS 
PS 
PS 
PS 
PS 
PS 
0 


PS  . 
PS  , 
PS 
PS  , 
PS 
PS 
0 


PS 


PS 


PS 

PS       PS 


NORTHERN  HEt^lSPHERE— 
1981  season 

ARCTIC  

NORTH  PAOFIC 

Whole  region PS  0 

Okhotsk  Sea-West  Pacific  Stock Sfi/IS     '421  

Sea  of  Japan- Yellow  Sea-East  China 'SI^S     »940 

Stock. 

^^^^:zizz:=zz:ii=zz. '"! l=:zz::iz:==r^~>^ 

Western  Stock "  " 


NORTH  ATLANTIC 

Whole  regkjn „ 

West  Greenland  Stock. SMS     '444   «SMS 

Newfoundland-Labrador  Stock IMS 

Canadian  East  Coast  Stock '0 

Nova  Scotia  Slock PS  0 PS 

Central  Slock SMS       320  

East  Greenland-Iceland  Stock _ SMS 

Iceland-Denmark  Strait  Stock SMS       '  100 

Spain-Portugal-Bntish  Isles  Stock SMS 

Northeastern  Stock SMS    1.790 

V  'est  Norway-Faroe  Islands  Stock PS 

North  Norway  Stock - SMS 

Eastern  Stock 0  . 


PS       PS 


PS 


6 
90 


•304 


"240  , 


0  , 
61  . 


NORTHERN  INDIAN  OCEAN ' PS        PS        PS 


■  The  total  catch  of  minke  whales  shall  not  exceed  1,678  in  the  five  years  1980  to  1984  inclusive. 

'Provisionally  listed  as  SMS  for  1981. 

•The  total  catch  of  minke  whales  shall  not  exceed  3.634  in  the  five  years  1980  to  1974  inclusive. 

•Pending  a  satisfactory  estimate  of  stock  size. 

•Available  to  be  taken  by  aborigines  or  a  Contracting  Government  on  behalf  of  aborigines  pursuant  to  paragraph  13b. 

•The  total  catch  of  minke  whales  shall  not  exceed  1,778  in  the  five  years  1981  to  1985  inclusive. 

'  PerxJing  submission  ol  data  leading  to  an  adequate  assessment. 

•The  total  catch  of  fin  whales  shall  not  exceed  1.524  in  the  six  years  1977  to  1982  inclusive. 

•The  total  catch  of  sei  whales  shall  not  exceed  504  in  the  six  years  1980  to  1985  inclusive. 

">  The  total  catch  of  fin  whales  shall  not  exceed  440  in  the  two  years  1980  and  1981. 


Table  2.— BRYDE'S  WHALE  STOCK 
CLASSIFICATION  AND  CATCH  LIMITS 

[Southern  Hemisphere  and  Northern  Indian  Ocean  1980-81 
pelagic  season  and  1981  coastal  season] 


Classifi-     Catch 
cation        lirmt 


South  AMantk:  stock IMS  0 

Indian  Ocean  stock IMS  197 

Solomon  Islands  stock IMS  0 

Western  South  Pacific  stock IMS  237 

Peruvian  slock SMS  264 

Eastern  South  Pacific  stock » IMS  188 


ISouthem  Hemisphere  and  Northern  Indian  Ocean  1980-81 
pelagic  season  and  1981  coastal  season] 

Classifi-     Catch 
cation         limit 

North  Pacific— 1981  season: 

Eastern  stock IMS  '0 

Western  stock SMS  510 

East  China  Sea  stock SMS*  19 

ftorth  Atlantic— 1981  season IMS  '0 

'  Pending  a  satisfactory  estimate  of  stock  size. 
•Provisionally  listed  as  SMS  tor  1981. 
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TABLE  3.— TOOTHED  WHALE  STOCK 
CLASSIFICATION  AND  CATCH  LIMITS 

(Southern  Hemisphere  1980-81  pelagic  season  and  1981 
coastal  season] 


Sperm 


Bott- 


Commisson  acting  through  its  Secretary 
and  paid  by  the  Government  nominating 
them. 

§  351.62    Remuneration  of  employees. 


(1)  The  time  when  each  whale  is 
taken; 

(2)  Its  species;  and 

(3)  Its  marking  effected  pursuant  to 
§  351.52(b). 

fbl  The  information  soecified  in 
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species  taken  in  any  waters  south  of  40° 
South  Latitude  by  all  factory  ships  or 
whale  catchers  attached  thereto  under 
the  jurisdiction  of  each  Contracting 
Government,  provided  that  when  the 


the  calving  grounds  and  migration  of 
whales. 

(b)  Notification  shall  be  given  in 
accordance  with  the  provisions  of 
Article  VII  of  the  Convention  with 


this  section  shall  be  undertaken  and 
reported  by  small-tjTJe  whaling 
operations  conducted  from  shore  or  by 
pelagic  fleets, 
(c)  All  specimens  collected  under 
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TABLE  3.— TOOTHED  WHALE  STOCK 
CLASSIFICATION  AND  CATCH  LIMITS 

(Southern  Hemisphere  1980-81  pelagic  season  and  1981 
coastal  season] 


Divisions 


Sperm  Bott- 

1       ^  iWa         lenose 

Longnuoes        j-igj^j.       Qg,^^  classili- 

flcation        limit  cation 


60  W-  30  W 
30  W-  20  E 
20  E-  60  E 
60  E-  90  E 

90E-130  E 


6 130  E-160E  

7 160'E-170W  

8 170W-100W  

9 100"W-  60"W  

INorthem  Hemisphere- 
North  Pacific:   

Western  . 

Division:    

Males 

Females 

Eastern 

Division:    

Males _ — 

Females 

North 

Atlantic:        

Males 

Females 

Northern 
Indian 
Ocean 


'300 

1981  season) 


=  890 
0 


130 


«PS 
'PS 


'  The  catch  in  1 982  shall  be  zero. 

"Included  within  this  figure  there  may  be  a  by-catch  o( 
females  not  to  exceed  11.5%  and  all  whaling  operations  for 
this  species  are  to  cease  when  the  by-catch  is  reached. 

'It  IS  forbidden  to  take  or  kill  any  sperm  vihate  from  this 
stock  over  45  feet  (13.7  metres)  in  length  in  the  1981 
season. 

'Provisionally  listed  as  PS  for  1981  pending  the  accumula- 
tion ol  sullicient  information  lor  classification. 


Subpart  E — Supervision  and  Control 
§351.61    Inspection 

(a)  There  ^hall  be  maintained  on  each 
factory  ship  at  least  two  inspectors  of 
whaling  for  the  purpose  of  maintaining 
twenty-four-hour  inspection  provided 
that  at  least  one  such  inspector  shall  be 
maintained  on  each  catcher  functioning 
as  a  factory  ship.  These  inspectors  shall 
be  appointed  and  paid  by  the 
Government  having  jurisdiction  over  the 
factory  ship;  provided  that  inspectors 
need  not  be  appointed  to  ships  which, 
apart  from  the  storage  of  products,  are 
used  during^the  season  solely  for 
freezing  or  salting  the  meat  and  entrails 
of  whales  intended  for  human  food  or 
feeding  animals. 

(b)  Adequate  inpsection  shall  be 
maintained  at  each  land  station.  The 
inspectors  serving  at  each  land  station 
shall  be  appointed  and  paid  by  the 
Government  having  jurisdiction  over  the 
land  station. 

(c)  There  shall  be  received  such 
observers  as  the  member  countries  may 
arrange  to  place  on  factory  ships  and 
land  stations  or  groups  of  land  stations 
of  other  member  countries:  The 
observers  shall  be  appointed  by  the 


Commisson  acting  through  its  Secretary 
and  paid  by  the  Government  nominating 
them. 

§  351.62    Reinuneration  of  employees. 

Gunners  and  crews  of  factory  ships, 
land  stations,  and  whale  catchers,  shall 
be  engaged  on  such  terms  that  their 
remuneration  shall  depend  to  a 
considerable  extent  upon  such  factors 
as  the  species,  size  and  yield  of  whales 
taken  and  not  merely  upon  the  number 
of  the  whales  taken.  No  bonus  or  other 
remuneration  shall  be  paid  to  the 
gunners  or  crews  of  whale  catchers  in 
respect  of  the  taking  of  lactating  whales. 

§351.63    Measurement  of  whales. 

(a)  Whales  must  be  measured  when  at 
rest  on  deck  or  platform  after  the 
hauling  out  wire  and  grasping  device 
have  been  released,  by  means  of  a  tape- 
measure  made  of  a  non-stretching 
material.  The  zero  end  of  the  tape- 
measure  shall  be  attached  to  a  spike  or 
stable  device  to  be  positioned  on  the 
deck  or  platform  abreast  of  one  end  of 
the  whale.  Alternatively  the  spike  may 
be  stuck  into  the  tail  fluke  abreast  of  the 
apex  of  the  notch.  The  tape-measure 
shall  be  held  taut  in  a  straight  line 
parallel  to  the  deck  and  the  whale's 
body,  and  other  than  in  exceptional 
circumstances  along  the  whale's  back, 
and  read  abreast  of  the  other  end  of  the 
whale.  The  ends  of  the  whale  for 
measurement  purposes  shall  be  the  tip 
of  the  upper  jaw,  or  in  sperm  whales  the 
most  forward  part  of  the  head,  and  the 
apex  of  the  notch  between  the  tail 
flukes. 

(b]  Measurements  shall  be  logged  to 
the  nearest  foot  or  0.1  metres.  That  is  to 
say,  any  whale  between  75  feet  6  inches 
and  76  feet  6  inches  shall  be  logged  as  76 
feet,  and  any  whale  between  76  feet  6 
inches  and  77  feet  6  inches  shall  be 
logged  as  77  feet.  Similarly,  any  whale 
between  10.15  metres  and  10.25  metres 
shall  be  logged  as  10.2  metres,  and  any 
whale  between  10.25  metres  and  10.35 
metres  shall  be  logged  as  10.3  metres. 
The  measurement  of  any  whale  which 
falls  on  an  exact  half  foot  or  0.05  metre 
shall  be  logged  at  the  next  half  foot  or 
0.05  metre,  e.g.  76  feet  6  inches  precisely 
shall  be  logged  as  77  feet  and  10.25 
metres  precisely  shall  be  logged  as  10.3 
metres. 

Subpart  F — Information  required 

§351.71     Reports  and  records. 

[a]  All  whale  catchers  operating  in 
conjunction  with  a  factory  ship  shall 
report  by  radio  to  the  factory  ship: 


(1)  The  time  when  each  whale  is 
taken; 

(2)  Its  species;  and 

(3)  Its  marking  effected  pursuant  to 
§  351.52(b). 

(b)  The  information  specified  in 
paragraph  (a)  of  this  section  shall  be 
entered  immediately  by  a  factory  ship  in 
a  permanent  record  which  shall  be 
available  at  all  times  for  examination  by 
the  whaling  inspectors;  and  in  addition 
there  shall  be  entered  in  such  permanent 
record  the  following  information  as  soon 
as  it  becomes  available: 

(1)  Time  of  hauling  up  for  treatment, 

(2)  Length,  measured  pursuant  to 
§  351.63. 

(3)  Sex. 

(4)  If  female,  whether  lactating, 

(5)  Length  and  sex  of  foetus,  if 
present,  and 

[Q]  A  full  explanation  of  each 
infraction. 

(c)  A  record  similar  to  that  described 
in  paragraph  (b)  of  this  section  shall  be 
maintained  by  land  stations,  and  all  of 
the  information  mentioned  in  the  said 
paragraph  shall  be  entered  therein  as 
soon  as  available. 

(d)  A  record  similar  to  that  described 
in  paragraph  (b)  of  this  section  shall  be 
maintained  by  "small-type  whaling" 
operations  conducted  from  shore  or  by 
pelagic  fleets,  and  all  of  this  information 
mentioned  in  the  said  paragraph  shall 
be  entered  therein  as  soon  as  available. 

(e)  All  Contracting  Governments  shall 
report  to  the  Commission  for  all  whale 
catchers  operating  in  conjunction  with 
factory  ships  and  land  stations  the 
following  information: 

(1)  Methods  used  to  kill  each  whale, 
other  than  a  harpoon,  and  in  particular 
compressed  air.  and 

(2)  Number  of  whales  struck  but  lost. 

(f)  A  record  similar  to  that  described 
in  paragraph  (e)  of  this  section  shall  be 
maintained  by  vessels  engaged  in 
"small-type  whaling"  operations  and  by 
native  peoples  taking  species  listed  in 

§  351.1,  and  all  the  information 
mentioned  in  the  said  paragraph  shall 
be  entered  therein  as  soon  as  available, 
and  forwarded  by  Contracting 
Governments  to  the  Commission. 

§351.72    Submission  of  catch  data  and 
notification  of  closure. 

(a)  Notification  shall  be  given  in 
accordance  with  the  provision  of  Article 
VII  of  the  Convention,  within  two  days 
after  the  end  of  each  calendar  week,  of 
data  on  the  number  of  baleen  whales  by 
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species  taken  in  any  waters  south  of  40° 
South  Latitude  by  all  factory  ships  or 
whale  catchers  attached  thereto  under 
the  jurisdiction  of  each  Contracting 
Government,  provided  that  when  the 
number  of  each  of  these  species  taken  is 
deemed  by  the  Bureau  of  International 
Whaling  Statistics  to  have  reached  85 
percent  of  whatever  total  catch  limit  is 
imposed  by  the  Commission  notification 
shall  be  given  as^foresaid  at  the  end  of 
each  day  of  data  on  the  number  of  each 
of  these  species  taken. 

(b)  If  it  appears  that  the  maximum 
catches  of  whales  permitted  by 

§  351.35(a)  may  be  reached  before  7th 
April  of  any  year,  the  Bureau  of 
International  Whaling  Statistics  shall 
determine,  on  the  basis  of  the  data 
provided,  the  date  on  which  the 
maximum  catch  of  each  of  these  species 
shall  be  deemed  to  have  been  reached 
and  shall  notify  the  master  of  each 
factory  ship  and  each  Contracting 
Government  of  that  date  not  less  than 
four  days  in  advance  thereof.  The  taking 
or  attempting  to  take  baleen  whales,  so 
notified,  by  factory  ships  or  whale 
catchers  attached  thereto  shall  be  illegal 
in  any  waters  south  of  40"  South 
Latitude  after  midnight  of  the  date  so 
determined. 

(c)  Notification  shall  be  given  in 
accordance  with  the  provisions  of 
Article  VII  of  the  Convention  of  each 
factory  ship  intending  to  engage  in 
whaling  operations  in  any  waters  south 
of40°  South  Latitude. 

§  351.73    Submission  of  statistical  data. 

(a)  Notification  shall  be  given  in 
accordance  with  the  provisions  of 
Article  VII  of  the  Convention  with 
regard  to  all  factory  ships  and  catcher 
ships  of  the  following  statistical 
information: 

(1)  Concerning  the  number  of  whales 
of  each  species  taken,  the  number 
thereof  lost,  and  the  number  treated  at 
each  factory  ship  or  land  station,  and 

(2)  As  to  the  aggregate  amounts  of  oil 
of  each  grade  and  quantities  of  meal, 
fertiliser  (guano),  and  other  products 
derived  from  them,  together  with 

(3)  Particulars  with  respect  to  each 
whale  treated  in  the  factory  ship,  land 
station  or  "small-type  whaling" 
operations  as  to  the  date  and 
approximate  latitude  and  longitude  of 
taking,  the  species  and  sex  of  the  whale, 
its  length  and,  if  it  contains  a  foetus,  the 
length  and  sex,  if  ascertainable,  of  the 
foetus.  The  data  referred  to  in  paragraph 
(a)  (1)  and  (3)  of  this  section  shall  be 
verified  at  the  time  of  the  tally  and  there 
shall  also  be  notification  to  the 
Commission  of  any  information  which 
may  be  collected  or  obtained  concerning 


the  calving  grounds  and  migration  of 
whales. 

(b)  Notification  shall  be  given  in 
accordance  with  the  provisions  of 
Article  VII  of  the  Convention  with 
regard  to  all  factory  ships  and  catcher 
ships  of  the  following  statistical 
information: 

(1)  The  name  and  gross  tonnage  of 
each  factory  ship,  and 

(2)  For  e^h  catcher  ship  attached  to  a 
factory  ship  or  land  station: 

(i)  The  dates  on  which  each  is 
commissioned  and  ceases  whaling  for 
the  season, 

(ii)  The  number  of  days  on  which  each 
is  at  sea  on  the  whaling  grounds  each 
season,  and 

(iii)  The  gross  tormage,  horsepower, 
length  and  other  characteristics  of  each; 
vessels  used  only  as  tow  boats  should 
be  specified. 

(3)  A  list  of  the  land  stations  which 
were  in  operation  during  the  period 
concerned,  and  the  number  of  miles 
searched  per  day  by  aircraft,  if  any. 

(c)  The  information  required  under 
paragraph  (b)(2)(iii)  should  also  be 
recorded  together  with  the  following 
information,  in  the  log  book  format 
shown  in  Appendix  A,  and  forwarded  to 
the  Commission: 

(1)  Where  possible  the  time  spent 
each  day  on  different  components  of  the 
catching  operation,  and 

(2)  Any  modifications  of  the  measures 
in  paragraphs  (b)(2)(i)-(iii)  or  (c)(1)  or 
data  from  other  suitable  indicators  of 
fishing  effort  for  "small-type  whaling" 
operations. 

§  35 1 .74    Collection  of  specimens. 

(a)  Where  possible  all  factory  ships 
and  land  stations  shall  collect  from  each 
whale  taken  and  report  on: 

(1)  Both  ovaries  or  the  combined 
weight  of  both  testes,  and 

(2)  At  least  one  ear  plug,  or  one  tooth 
(preferably  first  mandibular). 

(b)  Where  possible  similar  collections 
to  those  described  in  paragraph  (a)  of 


this  section  shall  be  undertaken  and 
reported  by  small-tjiie  whaling 
operations  conducted  from  shore  or  by 
pelagic  fleets. 

(c)  All  specimens  collected  under 
paragraphs  (a)  and  (b)  shall  be  properly 
labeled  with  the  platform  or  other 
identification  number  of  the  whale  and 
be  appropriately  preserved. 

(d)  Contracting  Governments  shall 
arrange  for  the  analysis  as  soon  as 
possible  of  the  tissue  samples  and 
specimens  collected  under  paragraphs 
(a)  and  (b)  and  report  to  the  Commission 
on  the  results  of  such  analyses. 

§  35 1 .75    Review  of  scientific  permits. 

(a)  A  Contracting  Government  shall 
provide  the  Secretariat  with  proposed 
scientific  permits  before  they  are  issued 
and  in  sufficient  time  to  allow  the 
Scientific  Committee  to  review  and 
comment  on  them.  The  proposed  permits 
should  specify: 

(1)  Objectives  of  the  research; 

(2)  Number,  sex,  size  and  stock  of  the 
animals  to  be  taken; 

(3)  Opportunities  for  participation  in 
the  research  by  scientists  of  other 
nations;  and 

(4)  Possible  effect  on  conservation  of 
the  stock. 

(b)  Proposed  permits  shall  be 
reviewed  and  commented  on  by  the 
Scientific  Committee  at  Annual 
Meetings  when  possible.  When  permits 
would  be  granted  prior  to  the  next 
Annual  Meeting,  the  Secretary  shall 
send  the  proposed  permits  to  members 
of  the  Scientific  Committee  by  mail  for 
their  comment  and  review.  Preliminary 
results  of  any  research  from  the  permits 
should  be  made  available  at  the  next 
Annual  Meeting  of  the  Scientific 
Committee. 

§  351.76    Submission  of  laws  and 
regulations. 

A  Contracting  Government  shall 
transmit  to  the  Commission  copies  of  all 
its  official  laws  and  regulations  relating 
to  whales  and  whaling  and  changes  in 
such  laws  and  regulations. 


Appendix  A 

TaW*  y— Daily  Record  Sheet 


Date 

Searching: 

Time  started  (or  resumed)  searching 

Time  whales  seen  or  reported  to  catcher'.... 

Whale  species 

Number  seen  and  No.  ol  groups 

Position  found 

Name  of  catcher  that  found  whales 

Chasing; 

Time  started  chasing  (or  confirmed  whales).. 

Time  whale  shot  or  chasing  discontinued 

Asdic  used  (Yes/No) 

Handling: 

Time  whale  flagged  or  alongside  for  towing .. 

Senal  No.  of  catch 


.  Catcher  name Sheet  No.. 


B5039 


Proposed  Rules 


Federal  Register, 

Vol.  45,  No.  249 

Wednesday,  December  24,  1980 


85038      Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24. 1980  /  Rules  and  Regulations 


Appendix  A  -Continued 
Tabta  \.~DBily  Record  Sheet  —Continued 


Towing: 

Time  started  picking  up 

Time  finished  picking  up  or  starting  towing.. 

Date  and  time  delivered  to  factory 

Resting: 

Time  Slopped  (for  drifting  or  resting) 

Time  finished  drifting/resting 

Time  ceased  operatjons 


Total  searctung  time .. 


Weather  Conditions 


Total  ctMSing  time: 
(A)  with  asdic 


Time 


Wind  force  and 
Sea  state  direction  Visibility 


(B)  wittKHJt  asdic 

Total  handling  lime 

Total  towing  lime 

Total  resting  time - 

Other  lime  (e.g.  bunkering.  In  port) .. 


Whales  Seen  (No.  and  No.  of  schools) 


Blue - Bryde 

Fin Minke 

Humpback Sperm 

.Right Others 

Sd is;;^! " (specify) 

Signed 

'Time  whales  reported  to  catcher  means  the  time  when  the  catcher  is  told  of  the  position  of  a  school  and  starts  to  move 


towards  it  to  chase  it. 


TABLE  2.— Schooling  Report 


To  be  completed  by  pelagic  expedition  or  coastal  station  for  each  sperm  whale  school  chased.  A  separate  form  to  be  used 
each  day. 

Name  of  expedition  or  coastal  staten 

Date Noon  position  onactory  ship 

Time  School  Found 

Total  Number  of  Whales  in  School 

Number  of  TakeaWe  Whales  in  School 

Number  of  Whales  Caught  from  Schod  by  each  Catcher 

Name  of  Catcher 

Name  of  Catcher _ - 

Nime  of  Catcher „„...._ 

';ime  of  Catct>9r 

Total  Number  caught  from  school 


.Remarks: 


Explanatory  Notes 

A.  Fill  in  one  column  for  each  school  chased  with  number  of  wha'es  caught  by  each  catcher  taking  part  in  the  chase;  i1 
catchers  chase  the  school  but  do  not  catch  any  whales  from  it,  enter  0.  lor  catchers  in  fleet  which  do  not  chase  that  school 
enter  X. 

B  A  school  on  this  form  means  a  group  of  whales  which  are  sulticiently  close  together  that  a  catcher  having  completed 
handling  one  whale  can  start  chasing  another  whale  almost  immediately  without  spending  time  seaichmg.  A  solitary  wtiale 
should  be  entered  as  a  school  of  1  whale 

C.  A  takeable  whale  is  a  whale  of  a  size  or  kind  which  the  catchers  would  take  it  possible  It  does  not  necessarily  include  all 
whales  atxive  legal  size,  eg  if  catchers  are  concentrating  on  large  whales  only  these  would  t>e  counted  as  taKeable. 

D.  Information  at)out  catchers  from  other  expeditions  or  companies  operating  on  the  same  school  should  be  recorded  under 
Remarks. 


IFR  Dire.  80-4(XX)7  Filed  12-23-80;  8:45  dm] 
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summer  months  because  of  danger  of 
loss  due  to  deterioration,  insect 
infestation,  or  rodent  damage.  Shelled 
peanuts  can  be  kept  in  cold  storage  for 
two  years  or  more  with  little  loss  of 
woisht  or  Qualitv:  however,  the  costs 


Adjustment  Act  of  1938.  as  amended,  as 
any  peanuts  which  are  marketed  from  a 
farm  ,ind  which  are  in  excess  of  the 
marketings  of  quota  peanuts  from  such 
farm  for  the  marketing  year  but  not  in 
excfss  of  the  actual  production  from  the 


in  foreign  markets  is  estimated  to  range 
from  395,000  tons  to  425,00  tons  in  the 
1981  marketing  year.  About  75  percent 
of  U.S.  exports  may  be  purchased  from 
additional  peanut  stocks  with  the 
remainder  hrinp  niirrthaRfid  from  niinta 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  nciices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1421, 1446 

1981  Peanut  Program;  Proposed 
Determinations  Regarding  a  Loan  and 
Purchase  Program  for  the  1981  Crop 
of  Peanuts 

agency:  Commodity  Credit  Corporation, 
U.S.  Department  of  Agriculture. 

ACTION:  Proposed  determinations. 

summary:  The  Secretary  of  Agriculture 
proposes  to  make  determinations  and 
issue  regulations  concerning  a  loan  and 
purchase  program,  sales  policy,  and 
other  related  matters,  for  the  1981  crop 
of  peanuts.  The  loan  and  purchase 
program  is  authorized  by  the 
Agricultural  Act  of  1949,  as  amended. 

The  program  is  intended  to  stabilize 
market  prices  and  to  protect  producers, 
handlers,  processors  and  consumers. 
This  notice  invites  comments  on  these 
proposed  determuiations. 
DATES:  Written  comments  must  be 
received  on  or  before  January  30,  1981. 
ADDRESS:  Send  comments  to  Director, 
Price  Support  and  Loan  Division,  ASCS, 
U.S.  Department  of  Agriculture,  Room 
3741  South  Building,  P.O.  Box  2415, 
Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gypsy  Banks,  ASCS,  (202)  447-6733.  The 
draft  impact  analysis  describing  options 
considered  in  developing  the  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  aboved  named-individual. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  determination  has  been 
reviewed  under  USDA  procedures 
established  to  implement  Executive 
Order  12044  and  has  been  classified 
"significant." 

In  compliance  with  Secretary's 
Memorandum  No.  1955  and  the  final 
report  issued  by  the  Secretary  with 
respect  to  Executive  Order  12044  and 
entitled  "Improving  USDA  Regulations" 
(45  FR  50988],  initiation  of  review  of  the 


regulations  contained  in  7  CFR  1146.30 
through  1146.50  for  need,  currency, 
clarity  and  effectiveness,  will  be  made 
within  the  next  five  years.  The 
determination  for  the  national  average 
loan  level  for  additional  peanuts  is 
required  by  statute  to  be  made  by  the 
Secretary  no  later  than  February  15, 
1981.  Final  Actions  on  these  proposed 
determinations  for  1981-crop  purposes 
should  be  made  as  soon  as  possible  to 
allow  peanut  producers  an  opportunity 
to  make  financial  plans  in  accordance 
with  program  requirements.  Therefore,  I 
have  determined  that  it  is  impractical 
and  contrary  to  the  public  interest  to 
comply  with  the  public  rulemaking 
requirements  of  5  U.S.C.  553  and 
Executive  Order  12044.  Accordingly,  all 
comments  must  be  received  by  January 
30, 1981,  in  order  to  be  assured  of 
consideration.  This  will  allow  llie 
Secretary  sufficient  time  to  properly 
consider  the  comments  received  before 
the  final  program  determinations  are 
made. 

The  need  for  making  the  proposed 
determinations  is  to  satisfy  the  statutory 
requirements  as  provided  for  in  Section 
108(a)  of  the  Agricultural  Act  of  1949,  as 
am.ended. 

The  title  and  number  of  the  federal 
assistance  program  that  this  proposed 
rule  applies  to  is:  Title — Commodity 
Loans  and  Purchases;  Number — 10.051, 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance.  This  action  will 
not  have  a  significant  impact 
specifically  on  area  and  community 
development.  Therefore,  review  as 
established  by  0MB  Circular  A-95  was 
not  used  to  assure  that  units  of  local 
Government  are  informed  of  this  action. 

The  following  determinations  are 
required  to  be  made  by  the  Secretary  in 
accordance  with  the  provisions  of 
Section  108(a)  of  the  1949  Act,  as  added 
by  the  Food  and  A.griculture  Act  of  1977: 

Proposed  Determinations 

1.  The  national  level  of  support  for 
1981-crop  quota  peanuts.  Section  lOB(a) 
of  the  Agricultural  Act  of  1949,  as 
amended,  (hereinafter  referred  to  as  the 
"Act")  provides  that  the  Secretary  shall 
make  price  support  available  to 
producers  through  loans,  purchases,  or 
other  operations  on  quota  peanuts  at 
such  levels  as  the  Secretary  finds 
appropriate,  but  not  less  than  $420  per 
ton.  The  Act  further  provides  that  in 
determining  the  levels  of  price  support. 


the  Secretary  is  to  take  into 
consideration  the  following  9  factors: 

(a)  Index  of  prices  paid  for  production 
items,  interest,  taxes  and  wage  rates. 
The  projected  increase  in  the  Prices  Paid 
Index  (1910-1914)  during  1980  was  about 
10.1  percent.  A  comparable  increase  in 
the  1980-crop  price  support  level  of  $455 
per  ton  would  result  in  a  loan  rate  of 
about  $500  per  ton. 

(b)  Supply  of  the  Commodity  in 
relation  to  demand.  The  estimated 
supply  of  1981-crop  peanuts  is  projected 
to  exceed  estimated  requirements  for 
domestic  edible  use,  exports  and 
carryover  based  on  the  following  data: 

1981  •Crop  Peanuts— Projected  Supply  and 
Demand  With  Most  Ukety  U.S.  Weather, 
1981  Marketing  Year 

1,000 
tons 

Projected  supply: 

Carryin _ 75 

Marketing  and  imports 1.926 

Total  Supply 2,001 

Proiected  demand; 

Domestic  ed.ble  and  related _. 1,205 

Exports _ _ _ 425 

Loan  Surplus _ _ -..  56 

Total  Demand _ _.  1,686 

Carryover. 315 


(c)  Price  Levels  at  which  other 
commodities  are  being  supported.  The 
1981  peanuts  quota  loan  options  under 
consideration  ($455,  $500  and  $526  per 
ton)  range  from  58  to  68  percent  of 
November  1980  parity.  Of  the  1981  price 
support  levels  announced,  dairy  at  80 
percent  reflects  a  higher  percentage  of 
parity.  Tlie  1981  support  for  upland 
cotton  at  47  percent  and  ELS  cotton  at 
55  percent  reflect  a  lower  percentage  of 
parity. 


CorrwTKXjity 


Price 

support 

level 


Dai-v  (cwl) _ $12.80 

Upland  Cotton  (lb.) ....- 00.5246 

ElS  Cotton  (lb.) 00.99 


(d)  Availability  of  funds.  Program 
costs  are  projected  to  range  from  $6 
million  to  $31  million  for  the  1981  crop.  It 
is  estimated  that  Commodity  Credit 
Corporation  (CCC)  funds  will  be 
available  for  this  purpose. 

(e)  The  perishability  of  the 
commodity.  It  is  hazardous  to  hold 
peanuts  in  dry  storage  through  the  hot 
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commodity  from  members  and  to  carry 
forward  losses  when  it  is  determined 
that  such  authorization  is  appropriate 
under  certain  specified  conditions.  This 
amendment  also  proposes  to  clarify  the 
intent  of  the  regulations  in  terms  of 


Uquidation  of  losses.  Also  it  reduces  the 
necessity  to  allocate  losses  which  might 
then  have  to  be  carried  on  the  books  of 
the  cooperative  for  an  indefinite  period 
of  time. 
The  rationale  for  maintaining  this 
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summer  months  because  of  danger  of 
loss  due  to  deterioration,  insect 
infestation,  or  rodent  damage.  Shelled 
peanuts  can  be  kept  in  cold  storage  for 
two  years  or  more  with  little  loss  of 
weight  or  quality;  however,  the  costs 
incurred  would  be  prohibitive. 

(f)  Importance  of  commodity  to 
agriculture  and  the  national  economy. 
Nationally,  peanuts  are  a  minor  crop, 
representing  about  one  percent  of  the 
total  farm  value  of  all  U.S.  crops. 
However,  peanuts  are  an  important  crop 
in  the  major  peanut  producing  States 
and  are  extremely  important  to  the 
economies  of  areas  within  those  States. 
In  1980.  about  97  percent  of  U.S.  peanuts 
were  produced  in  the  following  States: 
Georgia  (43%),  Alabama  (11%),  Florida 
(5%),  North  Carolina  (13%),  Virginia 
(5'%].  Texas  (12%).  and  Oklahoma  (7%). 
The  farm  value  of  marketings  from  the 
1981  crop  is  estimated  at  $846  to  S963 
million  compared  with  estimates  of  $605 
million  for  1980  and  $815  for  the  1979 
crop. 

(g)  The  ability  to  dispose  of  stocks 
acquired  through  price  support 
operations.  There  is  an  immediate  dollar 
market  for  peanuts  for  crushing  at 
competiUve  prices.  For  the  1981  crop, 
projectmns  indicate  that  CCC  could 
realize  losses  of  $102  to  $263  per  ton  on 
quota  peanuts. 

(h)  T/ie  need  for  offsetting  temporary 
losses  of  export  markets.  U.S.  1980-81 
peanuts  exports  are  projected  to  be 
down  245,000  tons  from  1979-80  levels 
because  of  a  decrease  in  U.S.  supplies: 
however,  strong  world  demand  is 
forecast  to  continue,  and  U,S.  exports 
could  range  from  about  395,000  tons  to 
425,000  tons.  If  1981-82  export  demand 
is  higher,  or  the  supply  of  additional 
peanuts  is  lower  than  projected,  surplus 
quota  loan  stocks  will  be  available,  at  or 
above  the  quota  loan  rate  plus  costs,  to 
make  up  the  shortfall, 

(i)  .Ability  and  willingness  of 
producers  to  keep  supplies  in  line  with 
demand.  A  referendum  will  be  held  no 
later  than  December  15, 1980,  to 
determine  whether  farmers  favor  or 
oppose  marketing  quotas  for  peanuts 
produced  in  calendar  years  1981.  1982. 
ana  1983.  In  a  referendum  held 
December  12  through  15, 1977.  93.6 
percent  of  the  growers  voting  approved 
marketing  quotas  and  acreage 
allotments  for  peanuts  produced  in 
calendar  years  1978, 1979,  and  1980. 

2.  The  national  level  of  support  for 
lf)81-crop  additional  peanuts.  Section 
108(b)  of  the  Act  provides  that  the 
Secretary  shall  make  price  support 
available  to  producers  through  loans, 
purchases  or  other  operations  on 
"additional  peanuts",  which  are  defined 
in  Section  358(p)  of  the  Agricultural 


Adjustment  ,^ct  of  1938,  as  amended,  as 
any  peanuts  which  are  marketed  from  a 
farm  and  which  are  in  excess  of  the 
marketings  of  quota  peanuts  from  such 
farm  for  the  marketing  year  but  not  in 
excess  of  the  actual  production  from  the 
farm  acreage  allotment.  Section  108(b) 
of  the  Act  further  requires  that  the  loan 
rate  for  1981-crop  additional  peanuts 
shall  be  announced  not  later  than 
February  15, 1981,  and  that  in 
determining  this  rate,  the  Secretary  shall 
take  into  consideration  the  following: 

(a)  Demand  for  peanuts  oil  and  meal. 
Pr.inut  crushings  in  1980-81  are  likely  to 
fall  below  the  571  million  pounds 
crushed  last  season.  With  the  sharp 
drop  in  the  crop,  peanut  supplies 
a\'ailfible  for  crushing  will  be  greatly 
curtailed.  But  since  peanut  quality  is 
poor,  some  supplies  will  be  channeled 
into  the  crushing  market.  Peanut  oil  and 
meal  arc  currently  being  quoted  at  about 
50  cents  per  pound  and  $230  per  ton, 
respectively.  These  prices  are 
substantially  above  the  1979  levels  of  28 
cents  per  pound  for  oil  and  about  $200 
per  ton  for  meal.  Peanuts  available  for 
crushmg  in  1981-82  may  increase 
slightly  above  the  1980-81  level  but  may 
rcmiiin  substantially  below  the  1979 
level.  Peanut  oil  prices  in  1931-82  are 
expected  to  range  from  32  to  45  cents 
per  pounds  and  meal  at  S-55  per  ton. 

(b)  Expected  prices  of  other  vegetable 
oils  and  protein  meals.  An  0  percent 
r(;duct!on  in  the  1980-81  world  oilseed 
crop  and  expected  higher  feed  grain 
prices  should  strengthen  oilseed  and 
oilseed  product  prices.  However, 
subsl<inti;d!y  la.-ger  U.S.  and  world 
carrying  slocks  of  oilseeds  combined 
with  a  reductira  in  the  rate  of  increase 
in  the  demand  for  soybean  products, 
especially  in  the  U.S.,  will  temper  price 
iniPt-ases  in  198i3-81. 

World  anori-;;.ite  1980-81  production 
of  oilseeds  aiui  related  products  is 
estimated  at  177.5  m.illion  tons,  with 
peanuts  accounting  for  10  percent  of  the 
total.  Other  major  oilseeds  include 
soyL)eLins,  accounting  for  5i  percent  of 
agyrf'gate  production;  cottonseed,  15 
percent;  sunflowerseed,  8  percent;  and 
rapseed,  7  percent.  Because  of  soybeans 
dominance  in  total  supply  of  oilseeds 
aniJ  related  proJ.ucts,  they  nrA  as  the 
IfMdt-r  in  demand-supply  price  patterns 
for  oilseeds  generally.  Soybean  oil 
prices  (crude,  Decatur)  durng  1980-81 
are  expected  to  average  slightly  higher 
Than  the  1979-80  average  of  25  cents  per 
pound,  possibly  in  the  25-  to  30-cent 
range  Reduced  soybean  meal  supplies 
are  expected  to  rise  sharply  above  the 
Sl80-per-ton  average  last  year — possibly 
around  $250  per  ton. 

(c)  Dentand  for  peanuts  in  foreign 
markets.  The  demand  for  U.S.  peanuts 


in  foreign  markets  is  estimated  to  range 
from  395,000  tons  to  425.00  tons  in  the 
1981  marketing  year.  About  75  percent 
of  U.S.  exports  may  be  purchased  from 
additional  peanut  stocks  with  the 
remainder  being  purchased  from  quota 
stocks. 

3.  Sales  Policy.  The  Department  also 
invites  comments  on  a  sales  policy  for 
additonal  peanuts  received  under  loan 
or  acquired  under  the  1981  program  and 
sold  for  edible  export  use.  Section  359(j) 
of  the  Agricultural  Adjustment  Act  of 
1938,  as  amended,  provides  that 
additional  peanuts  received  under  loan 
may  be  sold  for  domestic  edible  use  at 
not  less  than  all  costs  incurred  with 
respect  to  the  peanuts  sold,  plus  (1)  100 
percent  of  the  quota  loan  value  if  sold 
and  paid  for  during  the  harvest  season 
upon  delivery  by  the  producer,  or  (2)  105 
percent  of  the  quota  loan  value  if  sold 
after  delivery  by  the  producer  but  not 
later  than  December  31  of  the  marketing 
year,  or  (3)  107  percent  of  the  quota  loan 
value  if  sold  later  than  December  31  of 
the  marketing  year.  In  addition  to  these 
restrictions  on  sales  of  additional 
peanuts.  Section  407  of  the  Act  provides 
that  when  giving  consideration  to 
establishing  sales  policy,  the 
Commodity  Credit  Corporation  should 
give  consideration  to  price,  terms,  and 
conditions  which  will  not  discourage  or 
deter  manufacturers,  processors  and 
dealers  from  acquiring  and  carrying 
normal  inventories  of  the  current  crop. 
The  Corporation  shall  not  sell  any  basic 
agricultural  commodity  or  sloraule 
nonbasic  commodity  at  less  than  5 
percent  above  current  support  price  for 
such  commodity,  plus  reasonable 
carrying  charges.  These  restrictions  do 
not  apply  to  the  sales  of  peanuts  and 
oilseeds  for  the  extraction  of  oil  or  sales 
for  export. 

Before  making  any  drtt'rminations, 
consideration  wil!  be  gn.  en  to  any 
relevant  data,  views,  recommendations, 
or  alternative  proposals  which  are 
submitted  in  writing  to  the  Director  of 
the  Price  Support  and  Loan  Division, 
ASCS-USDA, 

All  written  submissio.-.s  made 
pursuant  to  this  notice  v\i!!  be  made 
available  for  inspection  from  8:15  a.m.  to 
4:45  p.m.,  Monday  through  Friday,  in 
Room  3741,  South  Buildi-r.g, 

Signed  at  Washington.  D,C.  on  December 
18.  1980.  V 

|ohn  E.  Gibbs, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
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action:  Proposed  rule. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  considering 
amending  the  requirements  governing 
cooperative  marketing  associations.  The 
amendment  would  set  forth  procedure 
and  criteria  under  which  an  approved 
cooperative  could:  (1)  request  a  waiver 
from  the  member  business  requirement 
and  (2)  request  a  waiver  to  permit  the 
cooperative  to  carry  forward  losses  from 
eligible  pools.  This  amendment  also 
would  clarify  certain  accounting 
requirements  and  delete  the  general 
waiver  provision  in  7  CFR  1425.13. 
DATES:  Written  comments  must  be 
received  on  or  before  January  23, 1981  in 
order  to  be  assured  of  consideration. 
ADDRESS:  Interested  persons  may  send 
comments  to  Director,  Price  Support  and 
Loan  Division,  ASCS,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  D,C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  W.  Wilson,  Cooperative  Section, 
Price  Support  and  Loan  Division,  ASCS, 
U.S.  Department  of  Agriculture,  P.O.  Box 
2415.  Washington.  D.C.  20013,  (202)  447- 
5933.  The  Draft  Impact  Analyses 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  the  above 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  "not  significant." 
Jerome  F.  Sitter,  Director  of  the  Price 
Support  and  Loan  Division,  has 
deiermined  that  the  public  comment 
period  should  be  shortened  to  thirty  (30) 
days  in  order  that  the  cooperative 
affected  by  this  proposed  rule  will  have 
time  to  adjust  their  financial  plans  to 
handle  losses.  This  action  proposes  to 
amend  the  regulations  containing  the 
eligibility  requirements  with  which 
cooperative  m.-i.-^keting  associations 
must  comply  in  order  to  participate  in 
CCC  price  support  programs.  The 
proposed  amendment  would  give  the 
Executive  Vice  President,  CCC.  or  his 
designee,  authority  to  authorize  a 
waiver  with  respect  to  certain 
requirements  in  the  regulations  which 
would  permit  an  approved  cooperative 
to  acquire  less  than  80  percent  of  its 


commodity  from  members  and  to  carry 
forward  losses  when  it  is  determined 
that  such  authorization  is  appropriate 
under  certain  specified  conditions.  This 
amendment  also  proposes  to  clarify  the 
intent  of  the  regulations  in  terms  of 
pooling,  allocation  of  costs  and 
expenses,  and  assessing  losses.  It  would 
also  delete  the  general  waiver  provision 
in  §  1425.13. 

Member  Business  Requirement 

The  current  regulations  provide  at  7 
CFR  1425.11  that  in  order  to  be  approved 
for  participation  in  CCC  price  support 
programs,  cooperatives  must  acquire  or 
receive  not  less  than  80  percent  of  their 
eligible  commodity  from  members. 
While  the  Executive  Vice  President, 
CCC,  or  his  designee,  can  waive  this 
requirement  for  a  period  of  up  to  two 
years  for  a  cooperative  obtaining  initial 
approval,  the  present  regulations  do  not 
permit  a  waiver  of  the  member  business 
requirement  for  an  approved 
cooperative.  This  requirem.ent  precludes 
an  approved  cooperative  from 
requesting  a  waiver,  w'hen  necessary,  to 
meet  emergency  crop  production 
conditions  of  its  members.  The  proposed 
rule  would  permit  an  approved 
cooperative  to  Executive  Vice  President, 
CCC,  or  his  designee,  when  it  is 
determined  that  such  authorization  is 
necessary  for  the  efficient  operation  of 
the  cooperative  and  is  in  the  best 
interest  of  its  members.  This 
au'hori?:ation,  if  granted,  permit  a 
cooperative  time  in  which  to  make  the 
necessary  adjustments  in  the  percentage 
of  the  comm.odity  acquired  from 
members. 

Carry  Forward  Losses 

Approved  cooperatives  are  not 
authorized  under  current  regulations  to 
carry  forward  losses  from  eligible  pools 
and  assess  them  against  future  pools. 
The  rationale  for  this  restriction  is  that 
participants  in  an  eligible  pool  should 
receive  the  benefits  of  price  support  in 
direct  proportion  to  the  volume  of  each 
individual's  participation  in  the  pool. 
Carrying  forward  losses  len-!s  to  break 
down  this  type  of  relationship,  since 
membership  and  participation 
percentage  may  vary  from  one  pool  to 
the  next. 

This  restriction,  however,  may  not  be 
conducive  to  the  effective  and  efficient 
conduct  of  a  cooperative's  business. 
Some  cooperatives'  bylaws  permit  carry 
forward  losses  from  one  pool  to  the 
next,  rather  than  requiring  the  allocation 
of  losses  to  individual  pool  participants. 
This  type  of  flexibility  may  j>ermit  a 
cooperative  to  maintain  a  more  stable 
and  reasonable  financial  structure  by 
allowing  a  more  rapid  and  orderly 


liquidation  of  losses.  Also  it  reduces  the 
necessity  to  allocate  losses  which  might 
then  have  to  be  carried  on  the  books  of 
the  cooperative  for  an  indefinite  period 
of  time. 

The  rationale  for  maintaining  this 
restriction,  therefore,  loses  much  of  its 
force  when  members  have  authorized 
the  cooperative  to  carry  forward  losses 
and  pool  participation  and  membership 
are  reasonably  stable.  Accordingly,  it  is 
proposed  the  regulations  be  amended  to 
permit  the  Executive  Vice  President. 
CCC,  or  his  designee,  to  grant  a  waiver 
from  this  requirement  on  a  year-by-year, 
case-by-case  basis.  Factors  that  would 
be  considered  in  reviewing  an 
application  for  a  waiver  would  include 
(but  not  be  limited  to):  (1)  The  stability 
of  m.embership  and  participation 
between  the  affected  pools;  (2)  the 
financial  condition  of  the  cooperative: 
and  (3)  v,?hether  the  loss  can  reasonably 
be  expected  to  be  recovered  from  future 
earnings  within  a  reasonable  period  of 
time. 

Other  Changes 

The  amendment  would  also  clarify  the 
intent  of  the  regulations  as  they  pertain 
to: 

1.  Deferment  of  Proceeds.  The 
proposed  change  would  specify  that  if 
any  eligible  commodity  is  delivered  to 
the  cooperative's  eligible  pool  for 
marketing  and  the  proceeds  are 
withheld,  then  this  commodity  cannot  be 
included  in  the  eligible  pool  inventory 
until  the  proceeds  have  been  distributed. 

2.  Farm  Storage.  The  proposed  change 
vvould  specify  that  aay  eligible 
commodity  stored  on  the  farm  could  not 
be  included  in  the  eligible  pool 
inventory  until  the  commodity  has  been 
delivered  to  the  cooperative. 

3.  Allocation  of  Costs  and  Expenses. 
The  proposed  change  would  add  the 
phrase  "in  a  pool"  to  clarify  that  each 
pool  shall  include  only  one  crop 
delivered  to  the  cooperative  for 
marketing. 

4.  Exception  to  Eligible  Commodity 
and  Pooling  Provision.  The  proposed 
change  would  delete  the  general  waiver 
provision  found  in  §  1425.13(g).  Due  to 
this  amendment  No.  3,  the  general 
waiver  provision  is  no  longer  necessary 
or  appropriate. 

In  compliance  with  Secretary's 
Memorandum  No.  1955  and  "Improving 
Government  Regulations"  (43  FR  50988), 
it  is  determined  that  initiation  of  review 
of  these  regulations  contained  in  7  CFR 
Part  1425  for  need,  currency,  clarity,  and 
effectiveness  will  not  be  proposed  at 
this  time.  The  public  is  invited  to  submit 
written  comments  on  the  proposals  to 
the  Director,  Price  Support  and  Loan 
Division.  ASCS.  P.O.  Box  2415. 
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Washington,  D.C.  20013.  All  written 
comments  will  be  made  available  for 
public  inspection  at  the  Office  of  the 
Director,  Room  3741  South  Building 
during  regular  business  hours  (7  CFR 
1  97n-.11 


have  not  accepted  a  payment  of  the 
initial  advances  made  available  to  them 
by  the  cooperative  for  the  commodity 
under  §  1425.14(a)  shall  not  be  included 
in  the  eligible  pool  until  the  advances 

h;i\  ci  hoon  nnift    anA  f9l  farm-ctnrorl 


from  the  eligible  pool  in  the  next  fiscal 
year  are  insufficient  to  offset  the 
previous  year's  losses  on  a  comparable 
eligible  pool,  a  cooperative  may  be 
authorized  to  carry  the  remaining 
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foreign  branch;  (7)  acquire  domestic 
operating  subsidiaries;  and  (8)  undergo  a 
corporate  reorganization.  Fees  for 
certain  applications  for  which  there 
currently  are  no  charges  are  also 
proposed.  These  include  applications  to: 


filings  as  consolidated  on  October  15, 
1980  (45  Fr  68586)  in  12  CFR  Part  5, 
§§  5.20(e),  5.21(d).  5.22(c),  5.24(a)(3), 
5.25(cl,  5.30(d),  5.31(d),  5.32(c),  5.34(d), 
5.40(d),  5.41(e),  5.42(c). 
The  proposed  fee  schedule  is  based 


are  routine  and  significant  variations  in 
the  cost  of  processing  individual  filings 
of  the  same  type  do  not  usually  exist.  In 
rare  instances  this  is  not  the  case,  but 
the  Office  will  not  charge  applicants  for 
the  cost  of  that  additional  processing. 
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Washington,  D.C.  20013.  All  written 
comments  will  be  made  available  for 
public  inspection  at  the  Office  of  the 
Director,  Room  3741  South  Building 
during  regular  business  hours  (7  CFR 
1.27(b)). 

Proposed  Rule 

Accordingly,  it  is  proposed  that  7  CFR 
Part  1425.11  be  amended  as  follows: 

1.  Amending  §  1425.11  to  delete  the 
words  "applying  for  initial  approval" 
and  to  change  the  word  "that"  to  "than" 
in  the  second  sentence.  The  revised 
§  1425.11  would  read  as  follows: 

§1425.11    Member  Business. 

If  price  support  is  sought  for  a 
particular  crop  of  a  commodity,  not  less 
than  80  percent  of  such  crop  of  the 
commodity  that  is  acquired  by  or 
delivered  to  the  cooperative  for 
marketing  must  be  produced  by  its 
members  or  by  members  of  its  member 
cooperatives.  However,  the  Executive 
Vice  President,  CCC,  or  his  designee, 
may,  for  a  period  of  two  years  or  such 
lesser  period  of  time  as  he  determines 
appropriate,  authorize  a  cooperative  to 
acquire  or  receive  for  marketing  from  its 
members  a  smaller  quantity  of  such  crop 
than  80  percent,  if  that  quantity  has  a 
value  greater  than  the  value  of  the 
quantity  acquired  or  received  from 
nonmembers  for  marketing  and  if  the 
cooperative  establishes  to  the 
satisfaction  of  the  Executive  Vice 
President,  CCC,  that  such  authorization 
is  necessary  for  the  efficient  operation 
of  the  cooperative  and  is  in  the  best 
interest  of  the  members  of  the 
cooperative.  Purchase  of  commodities 
from  CCC  and  processed  products  from 
other  processors  or  merchandisers  shall 
not  be  considered  in  determining  the 
volume  of  member  and  nonmember 
business. 

2.  Section  1425.13(c)  of  the  regulations 
is  amended  by  removing  paragraph  (g) 
and  by  revising  paragraphs  (c),  (e)  and 
(f)  to  read  as  follows: 

§  1425.13    Eligible  Commodity  and  Pooling. 

***** 

(c)  Pools.  The  cooperative  may 
establish  separate  pools  as  needed  for 
quantities  of  a  commodity  acquired  from 
members.  If  the  cooperative  obtains 
price  support  from  CCC  on  any  quantity 
of  a  commodity  included  in  a  pool,  all  of 
the  commodity  included  in  the  pool  must 
be  eligible  for  price  support,  except  that 
a  part  of  a  pooled  commodity  may  be 
ineligible  for  price  support  because  of 
grade  or  quality,  or  in  the  case  of  cotton. 
because  of  bale  weight  or  being 
repacked,  Provided  however,  That:  (1) 
any  commodity  delivered  to  a 
cooperative  by  producer  members  who 


have  not  accepted  a  payment  of  the 
initial  advances  made  available  to  them 
by  the  cooperative  for  the  commodity 
under  §  1425.14(a)  shall  not  be  included 
in  the  eligible  pool  until  the  advances 
ha\  e  been  paid,  and  (2)  farm-stored 
commodities  cannot  be  included  in  an 
eligible  pool  until  they  are  physically 
delivered  to  the  cooperative  and 
deposited  in  an  approved  warehouse. 
•         •         *         *         * 

(e)  Allocation  of  costs  and  expenses. 
If  price  support  is  obtained  on  any 
quantity  of  a  crop  of  a  commodity  in  a 
pool,  allocations  of  costs  and  expenses 
among  separate  pools  for  the  crop  of  the 
commodity  in  a  pool  shall  be  made  in 
accordance  with  sound  accounting 
principles  and  practices. 

(f)  Losses.  (1)  Any  losses  incurred  by 
the  cooperative  in  marketing  a  crop  of  a 
commodity  on  which  price  support  is  not 
obtained  from  CCC  shall  not  be 
assessed  against  the  proceeds  of 
marketing  of  a  crop  of  a  commodity 
included  in  a  pool  on  which  price 
support  was  obtained.  (2)  Except  as 
provided  herein,  losses  incurred  by  the 
cooperative  in  marketing  a  crop  of  a 
commodity  on  which  price  support  is 
obtained  may  not  be  carried  forward 
and  applied  against  subsequent  eligible 
pools  of  a  crop  of  a  commodity  on  which 
price  support  is  obtained.  However,  the 
Executive  Vice  President.  CCC,  or  his 
designee,  may  grant  a  waiver  from  this 
requirement,  and  authorize  an  approved 
cooperative  to  carry  forward  losses 
incurred  on  an  eligible  pool  for  a  crop  of 
a  commodity  for  a  period  of  one  fiscal 
year  when  CCC  determines  that  such 
action  will  result  in  the  equitable 
treatment  of  all  members  participating 

in  a  price  support  pool.  These  losses 
may  only  be  assessed  against  the 
proceeds  of  a  comparable  eligible  pool 
for  the  next  year's  crop  of  the 
commodity  to  the  extent  that  proceeds 
from  this  pool  are  required  for  offsetting 
such  losses.  When  proceeds  from  the 
eligible  pool  in  the  next  fiscal  year  are 
insufficient  to  offset  the  previous  year's 
losses  on  a  comparable  eligible  pool,  a 
cooperative  may  be  authorized  to  carry 
forward  the  remaining  amount  to  be 
offset  against  the  proceeds  of  the 
following  year's  eligible  pool.  Factors 
which  will  be  considered  in  authorizing 
a  cooperative  to  carry  forward  losses 
include,  but  are  not  limited  to,  the 
following:  (i)  Stability  of  membership 
and  participation  between  affected 
pools,  (ii)  the  financial  condition  of  the 
cooperative,  and  (iii)  whether  the  loss 
can  reasonably  be  expected  to  be 
recovered  from  future  earnings  that 
proceeds  of  such  pool  are  required  for 
offsetting  such  losses.  When  proceeds 


from  the  eligible  pool  in  the  next  fiscal 
year  are  insufficient  to  offset  the 
previous  year's  losses  on  a  comparable 
eligible  pool,  a  cooperative  may  be 
authorized  to  carry  the  remaining 
amount  forward  to  be  offset  against  the 
proceeds  of  the  following  year's  eligible 
pool.  Factors  which  will  be  considered 
in  authorizing  a  cooperative  to  carry 
forward  losses  will  include,  but  are  not 
limited  to,  the  following:  (i)  Eligibility  of 
membership  and  participation  between 
affected  pools,  (ii)  the  financial 
condition  of  the  cooperative,  and  (iii) 
whether  the  loss  can  reasonably  be 
expected  to  be  recovered  from  future 
earnings. 

5.  Amending  §  1425.13  to  rem.ove 
subsection  (g). 

§  1425.13    Eligible  Commodity  and  Pooling. 

***** 

(g)  Exception.  [Removed] 

(Sees.  4  and  5,  Pub.  L.  80-806  02  Stat.  1070.  as 
amended  (15  U.S.C.  714  b  and  c):  sees.  101, 
103,  105A,  107A.  201.  301.  401.  Pub.  L.  81^39 
63  Stat.  1051,  as  amended  (7  U.S.C.  1441, 
1444(f).  1444c.  1445b.  1446,  1447.  I421(a))| 

Signed  at  Washington,  D.C.  on  December 
17.  1980. 

Weldon  B.  Denny, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

|FR  One   HIMOO.W  Filrd  i:;-2:i-«),  H  4.^,  .tii; 
BILLING  CODE  3410-OS-M 


DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  5 

[Docket  No.  80-21] 

Rules,  Policies,  and  Procedures  for 
Corporate  Activities 

agency:  Comptroller  of  the  Currency. 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (Office)  is  proposing  to 
revise  its  fee  schedules  for  processing 
various  types  of  corporate  applications 
and  filings  to  recover  the  associated 
costs.  Revision  is  required  by  increasing 
costs  which  are  now  in  excess  of  income 
from  present  fees,  most  of  which  were 
established  in  1970. 

Increased  fees  are  proposed  for 
applications  to:  (1)  Organize  a  national 
bank;  (2)  organize  a  national  bank 
limited  to  trust  powers;  (3)  convert  a 
state  chartered  bank  to  a  national  bank; 
(4)  establish  domestic  branches  and 
seasonal  agencies;  (5)  establish  CBCT 
branches;(6)  establish  additional  federal 
branches  or  a  federal  agency  of  a 
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1980  the  projected  aggregate  cost  is 
$3.S85.000  and  the  projected  shortfall  is 
$1,968,000.  In  1931  the  projected 
aggregate  cost  is  $3,952,000  and  the 
projected  shortfall  is  $2,334,000. 
Currentiy,  the  Office  is  implementing 


applying  the  percentage  of  total  time 
spent  on  each  type  of  application  during 

1980  through  June  30  to  the  aggregate 

1981  cost  base,  the  aggregate  projected 
1981  cost  of  processing  each  type  of 
application  was  calculated.  The  average 


Chart  listing  changes  in  fees — Continued 


Type 


Prese'^t 


fjposed 


Ad^ilional  Federal  Branch  or  Federal 
Agency  o(  a  Foreign  Bank; 
Filing  fee 


500 


3.000 
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foreign  branch;  (7)  acquire  domestic 
operating  subsidiaries;  and  (8)  undergo  a 
corporate  reorganization.  Fees  for 
certain  applications  for  which  there 
currently  are  no  charges  are  also 
proposed.  These  include  applications  to: 
(1)  Convert  a  branci  or  agency  operated 
by  a  foreign  bank  or  a  commercial 
lending  company  controlled  by  a  foreign 
bank  into  a  federal  branch  or  a  federal 
agency;  (2)  change  the  location  of  a  head 
office  or  domestic  branch;  (3)  relocate  a 
federal  branch  or  federal  agency  of  a 
foreign  bank;  (4)  change  a  corporate 
title;  and  (5]  establish  a  domestic 
operating  subsidiary. 

The  new  fees  will  apply  to  filings 
received  by  the  Office  after  December 
31, 1980.  However,  payment  of  charges 
above  those  of  the  current  schedule  will 
not  be  due  until  thirty  days  after  final 
publication  in  the  Federal  Register  of  the 
new  or  revised  fees. 
DATES:  Written  comments  should 
be  received  no  later  than 
February  23, 1981.  It  is  not«xpected  that 
the  final  schedule  will  be  published 
before  April  1, 1981.  However,  thirty 
days  after  its  final  publication,  the 
schedule  will  be  applied  retroactively  to 
all  applications  received  by  the  Office 
after  December  31, 1980. 
ADDRESS:  Comments  should  be  directed 
to;  Docket  No.  [80-21],  Communications 
Division,  3rd  Floor,  Office  of  the 
Comptroller  of  the  Currency,  490 
L'Enfant  Plaza,  East,  SW.,  Washington, 
D.C.  20219,  Attention:  Marie  Giblin.  (202) 
447-1800. 

Comments  will  be  available  for 
inspection  and  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darrel  W.  Dochow,  Deputy  Director, 
Bank  Organization  and  Structure 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Washington,  D.C.  20219, 
(202)  447-1184. 
or 
Jerome  Ede'stein,  Attorney,  legal 

Advisory  Services  Division,  Office  ol 
the  Comptroller  of  the  Currency, 
Washington,  D.C.  20219,  (202)  4^47- 
1880. 
SUPPLEMENTARY  INt  ORMATION:  The 
principal  drafters  of  this  document  were 
Darrel  W.  Dochow,  Deputy  Director, 
Bank  Organization  and  Structure 
Division,  Office  of  the  Comptroller  of  the 
Currency,  (202)  447-1184;  and  Jerome 
Edelstein,  Attorney,  Legal  Advisory 
Services  Division,  Office  of  the 
Comptroller  of  the  Currency,  (202)  447- 
1880. 

The  Comptroller  of  the  Currency  is 
considering  amending  the  regulations 
governing  fees  levied  on  national  banks 
and  District  of  Columbia  banks  for 
processing  various  applications  and 


filings  as  consolidated  on  October  15, 
1980  (45  Fr  68586)  in  12  CFR  Part  5. 
§§  5.20(e),  5.21(d),  5.22(c),  5.24(a)(3), 
5.25(cl,  5.30(d),  5.31(d),  5.32(c),  5.34(d), 
5.40(d),  5.41(e),  5.42(c). 

The  proposed  fee  schedule  is  based 
on  two  principles.  First,  the  Office  seeks 
to  recover  the  total  costs  to  the  Office 
associated  with  processing  these  filings. 
Second,  in  the  interests  of  equity,  the 
Office  intends  to  establish  a  fee  that 
reflects  the  typical  cost  of  processing 
each  type  of  application. 

The  Office  has  three  m^ain  sources  of 
income  from  banks:  (1)  Fees  levied  for 
trust  examinations  which  by  statute,  12 
U.S.C.  482,  may  only  recover  expenses 
related  thereto;  (2)  fees  levied  for 
processing  corporate  applications  and 
filings;  and  (3)  semiannual  assessments 
levied  pursuant  to  12  U.S.C.  482. 
Because  fees  from  trust  examinations 
may  be  used  only  to  recover  their  costs, 
the  expense  of  processing  corporate 
applications  must  come  from  another 
source.  The  Office  believes  that  it  is 
more  equitable  to  place  those  processing 
costs  on  the  parties  filing  the 
applications.  Recovering  those  costs 
through  the  semiannual  assessment 
would  require  that  banks  receiving  only 
indirect  benefit  from  the  processing  of 
such  applications  subsidize  parties 
which  receive  direct  benefit.  For 
instance,  in  1980,  about  2.300 
applications  are  expected  to  be 
submitted.  Since  the  fees  charged  are 
inadequate  to  cover  the  costs  of 
processing  those  applications,  all  4.445 
national  banks  will  subsidize  a  prolion 
of  those  expenses  through  their 
semiannual  assessment. 

The  second  principle  in  revising  the 
fee  schedule  is  that,  in  the  interest  of 
equity,  each  applicant  should  pay  a  fee 
approximating  the  cost  of  processing 
that  particular  type  of  application.  It  is 
not  reasonable,  for  instance,  to  charge  a 
bank  filing  for  a  name  change,  which 
requires  relatively  small  processing 
costs,  the  same  fee  as  that  charged  to 
applicants  for  national  bank  charters, 
which  require  relatively  hiyh  processing 
costs.  Similarly,  it  is  not  reasonable  to 
charge  a  charter  applicant  v\ho  does  not 
obtain  preliminary  approval  the  same 
amount  as  an  applicant  who  does.  There 
are  numerous  Office  activities  in  the 
chartering  process  that  take  place     . 
between  the  granting  of  preliminary 
approval  and  the  opening  of  the  bank. 

To  achieve  equity,  the  Office  is 
proposing  fees  based  on  the  type  of 
application  or  filing,  rather  than  on  a 
calculation  of  the  cost  of  processing 
individual  filings.  Recordkeeping  costs 
under  the  latter  method  would  increase 
the  fees  charged  significantly.  Moreover, 
the  processing  of  certain  types  of  filings 


are  routine  and  significant  variations  in 
the  cost  of  processing  individual  filings 
of  the  same  type  do  not  usually  exist.  In 
rare  instances  this  is  not  the  case,  but 
the  Office  will  not  charge  applicants  for 
the  cost  of  that  additional  processing. 
For  charter  applications,  more  extensive 
Office  activity  beyond  the  processing  of 
the  initial  filing  is  usual  and  further  fees 
are  proposed  to  recover  the  cost  of  that 
additional  processing.  The  Office  will 
continue  its  present  policy  of  imposing 
additional  processing  fees  for  some 
other  types  of  applications  where  more 
extensive  investigation  is  also 
commonplace.  Those  filings  include 
applications  for  conversion  and  for 
acquisition  of  a  domestic  operating 
subsidiary. 

The  Office  has  not  generally  revised 
filing  fees  on  a  comprehensive  basis 
since  1970.  Since  1970  filing  fees  for  two 
new  types  of  corporate  applications 
have  been  imposed.  In  1977  a  filing  fee 
was  established  for  processing  each 
application  for  a  CBCT  branch,  and  in 
1979  filing  fees  were  set  for  the 
establishment  of  federal  branches  and 
federal  agencies. 

However,  since  1970  the  Office  has 
incurred  increasing  expenses.  The 
largest  portion  of  this  increase  is 
attributable  to  general  Federal 
Government  pay  increases.  Between 
1970  and  1979  the  expense  of  salaries 
and  benefits  for  the  Bank  Organization 
and  Structure  Division  (BOSD),  which 
processes  most  corporate  applications, 
increased  76  percent.  Salaries  and 
benefits  account  for  84  percent  of  the 
total  expenses  of  BOSD. 

A  second  factor  contributing  to  the 
increase  in  expense  since  1970  was  the 
loss  in  1974  of  rent-free  space  in 
government  office  buildings.  A  change  in 
interpretation  of  a  statute  administered 
by  the  General  Sefvices  Administration 
required  the  Office  to  vacate  rent-free 
space  within  the  main  building  of  the 
Treasury  Department.  Consequently, 
total  rental  costs  havafbecome  a 
significant  portion  of  the  Office  budget. 

A  third  factor,  the  general  pressure  of 
infiation,  has  also  raised  the  nonsalary 
costs  of  this  Office.  Between  1970  and 
1979  prices  of  all  goods  and  services 
produced  in  this  country  have  increased 
81.15  percent  as  measured  by  the 
implicit  gross  national  product  dcP.ator. 

As  a  result  of  those  increased 
expenses  and  inflationary  pressures,  the 
cost  of  processing  corporate 
applications  and  filings  bears  little 
relation  to  the  fees  presently  charged  in 
most  instances.  In  1979  the  aggregate 
cost  of  processing  the  applications  and 
filings  for  which  new  or  revised  fees  are 
proposed  was  $2,761,000,  resulting  in  a 
shortfall  to  the  Office  of  $1,465,000.  In 


y 
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national  banks  fully  informed  of  the 
changes  in  a  timely  and  responsible 
manner  and  to  ascertain  the  views  of 
those  affected  by  this  proposal. 
Comments  are  particularly  invited  on 
the  following  questions: 


investigating,  processing  and  deciding 
each  application,  if  preliminary  approval 
is  granted,  an  additional  fee  of  $6,500  is 
assessed  to  process  the  various 
organizational  documents  and  to  verify 
that  all  requirements  for  the  granting  of 


§  5.34    DDmestic  operating  subsidiaries. 
•         •         *         •         « 

(d)  Fees.  An  initial  filing  fee  of  $150  is 
required  at  the  time  of  application  for 
processing  an  application  to  establish  or 
acquire  a  domestic  operating  subsidiary. 
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1980  the  projected  aggregate  cost  is 
$3,585,000  and  the  projected  shortfall  is 
51,968.000.  In  1931  the  projected 
aggregate  cost  is  $3,952,000  and  the 
projected  shortfall  is  $2,334,000. 

Currently,  the  Office  is  implementing 
.'evised  and  clarified  policies  and 
procedures  as  part  of  a  comniitment  to 
simplify  the  n  gulatory  process  in  the 
corporate  and  bank  structure  areas.  A!l 
rules  and  procedures  that  are 
unnecessiiry  in  light  of  the  current  state 
of  the  industry  cr  that  lead  to 
inefficiencies  are  being  modified  or 
eliminated.  As  the  various  stages  of  this 
review  are  rjrr^pleted,  shorter 
p.-ocessing  .^mes  and  less  cumbersome 
procedures  vviH  result.  Additionally,  tho 
Office  is  i.T  the  process  of  converting 
numerous  ma.naal  recordkeeping 
functions  io  a  computer-maintained  data 
base.  The  Off  ce  anticipates  that  these 
activities  vviil  ;esult  in  revision  of  fees 
for  certain  .'ypes  of  applications  and 
filings  in  the  future. 

To  lake  into  account  all  of  the  varying 
factors,  including  inflation,  increased 
salaries  and  economies  undertaken,  the 
Office  intends  to  review  corporate  fee.s 
annually  to  keep  them  in  line  with 
processing  costs.  In  the  event  that  new 
corporate  JViings  are  required  that  will 
cause  new  expenditures,  fees  will  be 
charged  to  recover  the  costs  of  those 
filings.  The  Office  is  also  undertaking  a 
review  of  other  services  it  provides  to 
identifiable  parties  by  divisions  other 
than  BOSD  >.u  determine  if  fees  for 
providing  those  services  would  be 
appropriate. 

As  stated,  the  projected  aggregate 
cost  in  1981  for  processing  the  various 
types  of  filings  with  which  this  notice 
deals  is  S3. 902.000.  That  includes  a 
budget  of  51,009,000  for  BOSD  which 
processes  corporate  filings  in 
Washington:  $1,300,000  in  salary  and 
benefits  of  regional  personnel  invoked 
m  proc8Ssi.~.g  cprporate  applications  ip. 
the  regions;  S150.000  for  special 
investigations  by  the  regional  staff  in 
connection  with  applicatij^s  for  new 
charters;  S3it5,l)O0  for  the  portion  of  rerit 
tnr  the  VVdi\:ngton  office  attributable  to 
facilities  uspd  fur  processing  corporate 
applications;  $127,000  for  the  portion  of 
supplies,  furniture  and  equipment,  etc.. 
of  the  Washington  office  attributable  lo 
the  processing  of  corporate  applications: 
and  Si. 041, 000  m  expenses  incurred  by 
other  Washini;ton  office  divisions  such 
as  Legal  Advijc.'-y  Service. 
-Multinational.  Systems  and  Data 
Processing,  and  Customer  and 
Community  Programs,  in  contributing  to 
the  corporate  filing  process. 

In  calculating  the  proposed  fees,  the 
Office  used  as  a  starting  point  the 
projected  aggregate  cost  for  1981.  By 


applying  the  percentage  of  total  time 
spent  on  each  type  of  application  during 

1980  thr.3ugh  June  30  to  the  aggregate 

1981  cost  base,  the  aggregate  projected 
1981  cost  of  processing  each  type  of 
application  was  calculated.  The  average 
cost  for  each  application  was  then 
calculated  by  dividing  the  projected 
number  of  applications  of  each  type  in 
1980  into  the  total  1981  projected  cost  of 
processing  each  type. 

The  pi  (;jccted  aggregate  cost  was 
taken  't  im  the  budget,  a  carefully 
prepared  document  df;vt?1oped  through  a 
multis  age  process.  Preparation  of  the 
budget  bt  gins  in  the  spring  of  each  year 
during  which  organizational  units  with 
the  help  of  the  budget  staff  draw  up 
estinuites  of  amounts  to  be  requested. 
Those  are  then  reviewed  by  the  budget 
staff  v.hich  draws  up  a  consolidated 
budget.  This  consolidaied  budget  is 
review;';!  by  a  budget  task  force 
consisting  of  heads  of  operating 
divisions.  The  next  stage  of  review  is 
conducted  by  the  Pla.ining  and  Budget 
Review  Committee  consisting  of  division 
heads,  some  senior  deputy  comptrollers, 
and  a  rcprrsentative  of  the  Secretary  of 
the  Treasury. 

The  final  review,  priof  to  presentafion 
to  the  Comptroller,  is  conducted  by  all 
senior  drpcty  comptroliers,  the  chief 
counsel,  and  the  seni^jr  advisor  to  the 
Comptroller.  After  approval  by  the 
Compf-oller,  the  budget  is  subject  to 
review  by  the  Secretiiry  of  the  Treas\iry. 
As  an  additional  cherk  on  agency 
expenditures,  the  OfMCc  operates  in 
accord  with  an  employment  ceiling 
established  by  the  Office  of 
Managoinrnt  and  Budgt,!.  Detailed  data 
on  costs  and  time  spent  by  the  Office  in 
processing  corporate  applications, 
which  are  the  basis  for  the  proposed 
fees,  arc  on  public  file  at  the  Office  of 
the  Corripiroller  of  the  Currency. 

The  following  sho;v<,  -be  differences 
betwee.i  the  current  foe  and  the 
proposed  fee  for  each  type  of 
application. 

Ctiart  listing  changes  in  fees 

Type  Pr£.sen!       Proposerl 

Organize  National  Bank: 

F'l'ng  »ec    S3.M0  S6.500 

PiOCei?'ni)  attef  prelinwtaiy  ap- 

P'Ovsi       ('(  6,500 

Corporate 'eurganizalion « 5,500  6.50.5 

Organize  MaMnal  Bank  Limiled  !o 

Trust  PortrO.'S 

Filing 'c-e        2  soo  6 -ZOa 

Pfoceising  after  preliminafy  ap- 
proval   0  6  500 

ConvefS'On 

Filing  tee         „_ _.  o  2.500 

Irvest'qa'ion  ,  „.    ...  (3)  (J) 

Eilablishment  ol  Oomeslic  Branches 
and  Seasor.di  AgonciBs: 

F-i'-^g  'te     _.,_  SOT  900 

estabiishmer'  ol  CBCTs: 

F'i'^g  'ee  200  900 


Chart  listing  changes  in  fees — Contmued 

Type  Preseoi      Proposed 

Adailional  Federal  Branch  or  Federal 
Agency  o(  a  Foreign  Bank: 

Filing  lee 500  3.000 

Domestic  Operai.ng  Subsidiaries: 

Filing  lee 0  150 

Investigation  „ {' «)  ('  ') 

Change  m  Location  ol  a  Head  Office 
or  Domestic  Branch 

Filing  lee 0  500 

Ri^localion  of  a  Federal  Bra.nch  or 
Federal  Agen;y  ol  a  Foreign 
Bank: 

Filing  (ee 0  500 

Ch.inga  ol  Corporate  Title: 

Fiii.-ig  fee 0.  500 

Apphrat'on  'or  Conversion  of  a 
Branch  or  Agency  Operated  by 
Foreign  Bank  or  a  Commercial 
Lonrjing  Con-paiy  Ccnttolled  by  a 
Foreign  Bank  into  a  Federal 
Agency: 

Filing  lee      0  2.500 

Investgalion  o  C't 

'  No  lee  except  in  unjsual  circu.risrances 

-  This  inci^Gj  S,;,bO0  (or  processing  the  jc::  oation  lo 
organize  an  interi.'n  national  bank  and  S3  on,'  r^'  p-ocess^ng 
the  aopii'-alion  ot  the  h/,o  banks  to  rnerqh 

'  Rn'Bs  se'  by  12  CFR  §8  6 

*  For  aCQjistiiori  only 

The  cost  of  processing  each  tyr°  of 
filing  does  not  change  whether  a  s.mal! 
or  large  bank  is  involved.  As  a  result, 
there  is  no  basis  on  which  to  justify  a 
difference  in  the  fee  schedule  depending 
on  the  size  of  the  applicant  bank. 
Further,  it  is  the  opinion  of  the  Office 
that  the  fees,  wliich  are  small  in  relation 
even  to  the  assets  of  small  banks,  will 
not  prevent  such  banks  and  organizing 
groups  from  making  such  corporate 
filings  as  nr^eded. 

The  Office  pioposes  that  the  new  fee 
schedule  apply  to  corporate  applications 
received  by  the  Office  after  December 
31.  1980.  This  proposal  is  made  because 
of  the  large  deficits  now  incurred  by  the 
Office  as  a  result  of  the  cost  of 
processing  corporate  appUcations.  The 
Office  e.xpects  that  by  charging  thi-  raw 
fries  throughout  1981  it  will  avoid  a 
deficit  in  this  area  for  the  year  which 
would  necessitate  passing  those  costs     , 
along  to  alt  bduks  through  th.e 
semiannual  assessment.  Subsidization  is 
the  effect  that  OCC  seeks  to  avo.d 
through  tiiis  proposal. 

However,  it  is  not  anticipated  that  a 
final  fee  schedule  will  be  published 
before  April  1, 1981.  Applicants  v.hose 
filings  are  received  by  the  Office  after 
December  3i,  1960  should  pay  pursuant 
lo  the  current  fee  schedule  until  thirty 
d.'ivs  after  final  publication  of  the  new 
fee  schedule.  At  that  time,  they  must  pay 
thr^  difference  between  the  present  fe? 
schedule  and  the  new  one. 

While  the  Office  does  not  believe  that 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553  (b),  (c),  and  (d),  applj  *o  this 
change  in  the  corporate  fee  scJiedu.     the 
Office  has  determined  to  give  notice  and 
seek  comment  in  an  effort  to  keep 


national  banks  fully  informed  of  the 
changes  in  a  timely  and  responsible 
manner  and  to  ascertain  the  views  of 
those  affected  by  this  proposal. 
Comments  are  particularly  invited  on 
the  following  questions: 

a.  Instead  of  placing  the  cost  of 
processing  corporate  filings  on 
applicants,  should  the  cost  be  spread  to 
all  national  banks  through  semiannual 
assessment  fees? 

b.  If  applicants  are  to  bear  the  cost  of 
processing  corporate  applications  are 
there  alternative  ways  to  the  method 
proposed  to  allocate  such  costs? 

/if   c.  What  is  the  effect  of  the  proposed 
•<PTees  on  small  national  banks? 

d.  What  is  the  effect  of  applying  the 
new  schedule  to  filings  received  by  the 
Office  after  December  31, 1980,  but  prior 
to  final  publication  of  the  fees? 

e.  Will  the  increased  fees  prevent 
national  banks  from  taking  action  which 
they  otherwise  would? 

For  the  reasons  set  out  in  the 
preamble,  the  Office  proposes  the 
changes  in  Part  5  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  set 
forth  below. 

1.  The  authority  citation  for  Part  5 
reads  as  follows: 

Authority:  12  U.S.C.  1  el  seq. 

2.  By  revising  §  5.20(e)  to  read  as 
follows: 

§  5.20    Organization  of  a  nationsi  bank 

•  *         *         *         * 

(e)  Fees.  An  initial  filing  fee  of  $6,500 
is  required  at  the  time  of  application  for 
investigating,  processing  and  deciding 
each  "Application  to  Organize  a 
National  Bank".  If  preliminary  approval 
is  granted,  an  additional  fee  of  $6,500  is 
assessed  to  process  the  various 
organizational  documents  and  to  verify 
that  all  requirements  for  the  granting  of 
a  charter  have  been  fulfilled. 

•  *        ♦        ♦        » 

3.  By  revising  §  5.21(d)  to  read  as 
follows: 

§  5.21    Organization  of  an  interim  national- 
bank. 

•  *        *        *         * 

(d)  Fees.  A  filing  fee  of  $6,500  is 
required  at  the  time  of  application  for 
investigating,  processing,  and  deciding 
eac^i  application.  No  further  charge  will 
be  made  for  the  subsequent  merger  or 
consolidation. 

•  *        *        *        * 

4.  By  revising  §  5.22(c)  to  read  as 
follows: 

§  5.22    Organization  of  a  national  banic 
limited  to  trust  powers. 

•  *         *         t         » 

(c)  Fees.  A  initial  filing  fee  of  86,500  is 
required  at  the  time  of  application  for 


investigating,  processing  and  deciding 
each  application,  if  preliminary  approval 
is  granted,  an  additional  fee  of  $6,500  is 
assessed  to  process  the  various 
organizational  documents  and  to  verify 
that  all  requirements  for  the  granting  of 
the  charter  have  been  fulfdled. 
***** 

5.  By  revising  §  5.24(a)(3)  to  read  as 
follows: 

§  5.24    Conversion. 

(a)  *  *  * 

(3)  Fees.  A  initial  filing  fee  of  $2,500  is 
required  at  the  time  of  application.  An 
investigation  and/or  examination  will 
normally  be  conducted  and  the 
applicant  will  be  charged  in  accordance 
with  12  CFR  8.6. 
***** 

6.  By  revising  §  5.25(c)  to  read  as 
follows: 

§  5.25    Application  for  conversion  of  a 
branch  or  agency  operated  by  a  foreign 
bank  or  a  commercial  lending  company 
controlled  by  a  foreign  bank  into  a  Federal 
branch  or  a  Federal  agency. 
***** 

(c)  Fees.  A  initial  filing  fee  of  $2,500  is 
required  at  the  time  of  application.  An 
investigation  and/or  examination  will 
normally  be  conducted  and  the 
applicant  will  be  charged  in  accordance 
with  12  CFR  8.6. 
***** 

7.  By  revising  §  5.30(d)  to  read  as 
follows: 

§  5.30    Establishment  of  domestic 
branches  and  seasonal  agencies. 

***** 

(d)  Fee.  A  filing  fee  of  $900  is  required 
at  the  time  of  application  for  processing 
each  application. 

***** 

9.  By  revising  §  5.31(d)  to  read  as 
folfows: 

§  5.31     Establishment  of  customer-bank 
communication  terminal  (CBCT  branches). 

"         *         *         *         * 

(d)  Fee.  A  filing  fee  of  $900  is  required 
at  the  time  of  application  for  processing 
each  application. 

***** 

9.  By  revising  §  5.32(c)  to  read  as 
follows: 

§  5.32    Additional  Federal  branch  or 
Federal  agency  of  a  foreign  bank. 

***** 

(c)  Fee.  A  filing  fee  of  $3,000  is 
required  at  the  time  of  application  for 
investigating  and  processing  each 
application. 

10.  By  revising  §  5.34(d)  to  read  as 
follows: 


§  5.34    Domestic  operating  subsidiaries. 
***** 

(d)  Fees.  An  initial  filing  fee  of  $150  is 
required  at  the  time  of  application  for 
processing  an  application  to  establish  or 
acquire  a  domestic  operating  subsidiary. 
The  cost  of  any  examination  into  the 
condition  of  an  operating  subsidiary 
proposed  to  be  acquired  shall  be  paid  by 
the  applicant  in  accordance  with  12  CFR 
8.6. 


11.  By  revising  §  5.40(d)  to  read  as 
follows: 

§  5.40    Change  in  location  of  a  head  office 
or  domestic  branch. 

***** 

(d)  Fee.  A  filing  fee  of  $500  is  required 
at  the  time  of  application  for  processing 
each  application. 

♦     ■   •         •         •         * 

12.  By  revising  §  5.41(e)  to  read  as 
follows: 

§  5.41     Relocation  of  a  Federal  branch  or 
Federal  agency  of  a  foreign  bank. 

***** 

(e)  Fee.  A  filing  fee  of  $500  is  required 
at  the  time  of  application  for  processing 
an  application. 

***** 

13.  By  revising  §  5.42(c)  to  read  as 
follows: 

§  5.42    Change  of  corporate  title. 

***** 

(c)  Fee.  A  filing  fee  of  $500  is  required 
at  the  time  of  application  for  processing 
an  application. 

***** 

Dated:  December  18.  1980. 
|ohn  G.  Heimann. 
Comptroller  of  the  Currency. 

IH>  IJ  !•  ,  Iin-4IX1<.K  Kilpil  12-J3-80,  8.45  an| 
BILLING  CODE  4810-33-M 


12  CFR  Part  8 
I  Docket  No.  80-20] 

Assessment  of  Fees:  National  Banks; 
District  of  Columbia  Banks 

AGENCY:  Comptroller  of  the  Currency. 
ACTION:  Notice  of  proposed  rulemaking. 

-^ *■ 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (Office)  is  proposing  to 
revise  its  trust  examination  fees  to 
recover  direct  expenses  and  overhead 
expenses,  as  mandated  by  statute.  Fees 
have  been  unchanged  since  1969. 
Revision  is  necessitated  by  increased 
Office  expenses  for  trust  examinations. 
These  expenses  are  most  properly 
recovered  from  the  banks  subject  to 
these  specialized  examinations.  It  is 
proposed  that  the  new  fee  will  apply  to 
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trust  examinations  commenced  after 
December  31. 1980.  but  no  institution 
will  be  billed  for  those  examinations 
until  final  publication  of  the  revised  fee. 
Payment  will  be  due  thirty  days  after 


banks  and  other  entities  with  active 
trust  departments  for  the  total  direct  and 
overhead  expenses  of  such 
examinations  rather  than  spreading 
overhead  costs  properly  attributable  to 

f..i,of  ovorrfinatinriQ  nmnno  nil  A  AAf\ 


the  examiner's  task  more  difficult. 
Additionally,  trust  assets  subject  to 
examinations  by  this  Office  doubled 
between  1969  and  1979.  rising  from 
$144.5  billion  to  $289.7  billion. 

A  fipr.nnd  fartnp  rnntrihiitino  tn  the 
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Office  positions  and  applying  that  ratio 
to  administrative  expenses  incurred  by 
the  operations  and  administrative  units 
under  the  supervision  of  the  Senior 
Deputy  Comptroller  for  Operations. 
(3)  Expenses  incurred  by  the 


(4)  Rental  expenses  for  the 
Washington  office.  Those  are 
determined  by  calculating  a  ratio  of 
Washington  trust  personnel  to  total 
Washington  persormel  and  applying  that 
ratio  to  total  Washington  rent. 


an  examiner,  and  consequently  the  rate 
at  which  that  examiner's  time  is  billed, 
can  vary  from  job  to  job. 

An  alternative  is  to  tie  the  charge  for 
each  examiner  to  his  or  her  salary  level. 

Hnw/pvpr.  if  fhp  rpjatinnshin  hptwpon 
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trust  examinations  commenced  after 
December  31. 1980.  but  no  institution 
will  be  billed  for  those  examinations 
until  final  publication  of  the  revised  fee. 
Payment  will  be  due  thirty  days  after 
final  publication. 

DATES:  Comments  must  be  received  no 
later  than  February  23. 1981.  A  final  rule 
is  not  expected  to  be  published  before 
April  1. 19ffl.  and  will  be  applied 
retroactively  to  all  trust  examinations 
begun  after  December  31, 1980. 
ADDRESS:  Comments  should  be  directed 
to— Docket  No.  80-20.  Communications 
Division.  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza.  SW..  3rd 
Floor.  Washington.  D.C.  20219. 
ATTENTION:  Marie  Giblin  (202)  447- 
1800. 

Comments  will  be  available  for 
inspection  and  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Nebhut,  Financial  Economist. 
Banking  Research  and  Economic 
Analysis  Division,  Office  of  the 
Comptroller  of  the  Currency, 
Washington.  DC  20219,  (202)  447-1825, 
or 
Jerome  Edelstein.  Attorney,  Legal 
Advisory  Services  Division.  Office  of 
the  Comptroller  of  the  Currency, 
Washington,  DC  20219  (202)  447-1880. 
SUPPLEMENTARY  INFORMATION:  The 
principal  drafters  of  this  notice  of 
proposed  rulemaking  are  David  Nebhut, 
Financial  Economist.  Banking  Research 
and  Economic  Analysis  Division,  Office 
of  the  Comptroller  of  the  Currency.  (202) 
447-1825,  and  Jerome  Edelstein, 
Attorney,  Legal  Advisory  Services 
Division.  Office  of  the  Comptroller  of  the 
Currency,  (202)  447-1880. 

The  Office  is  considering  amending 
that  portion  of  12  CFR  Part  8  governing 
assessments  for  trust  examinations  of 
national  banks.  District  of  Columbia 
banks  and  trust  companies,  and  Federal 
branches  or  agencies  engaged  solely  in 
trust  activities,  and  other  entities  for 
which  the  Office  performs  trust 
examinations.  Authority  for  the  Office  to 
assess  trust  examination  fees  is  based 
upon  12  use.  482  and  26  DC  Code 
§102. 

Assessment  of  fees  assuring  coverage 
of  all  examination  costs  is  required  by 
statute.  Title  12  U.S.C  482  provides  in 
pertinent  part: 

[.\\l\  nalior..jl  banksexercising  fiduciary 
powers  and  all  banks  or  trust  companies  in 
;.^e  District  of  Columbia  exercising  fiduciary 
powers  shall  be  assessed  by  the  Comptroller 
of  the  Currenry  for  the  examination  of  their 
fiduciary  actn  Uies  a  fee  adequate  to  cover 
the  expense  thereof. 

To  assure  continued  compliance  with 
that  statutory  requirement,  the  Office  is 
proposing  to  assess  the  1,700  national 


banks  and  other  entities  with  active 
trust  departments  for  the  total  direct  and 
overhead  expenses  of  such 
examinations  rather  than  spreading 
overhead  costs  properly  attributable  to 
trust  examinations  among  all  4,446 
national  banks  and  District  of  Columbia 
banks  including  those  which  do  not 
exercise  trust  powers.  To  achieve  this 
objective,  the  Office,  pursuant  to  12 
U.S.C.  482,  is  proposing  to  assess  each 
bank  an  hourly  fee  which  approximates 
the  hourly  cost  of  examining  the  bank's 
trust  activities.  As  is  the  current 
practice,  banks  will  be  charged 
according  to  the  number  of  hours  an 
examiner  spends  in  the  bank  conducting 
the  examination.  To  assure  that  trust 
revenues  continue  to  recover  trust 
examination  expenses,  that  hourly  fee 
will  be  revised  annually  to  reflect 
changes  in  such  expenses. 

The  changes  in  the  assessment  are 
required  by  increases  in  Office  expenses 
since  the  current  trust  examination  fees 
were  adopted  in  1969.  The  largest 
portion  of  that  increase  is  attributable  to 
general  Federal  Government  pay 
increases.  The  per  person  expense  of 
salaries  and  benefits  for  the  entire 
Office  increased  116  percent  between 
1969  and  1979.  During  that  same  period, 
the  total  number  of  employees  increased 
43  percent.  Salaries  and  benefits 
account  for  71  percent  of  the  total 
expenses  of  this  Office.  Employment  of 
trust  examiners  increased  at  a  faster 
rate  than  total  Office  employment. 
Although  the  increase  in  per  person  trust 
examiner's  salaries  and  benefits  has 
risen  more  slowly  than  the  per  person 
increase  for  the  entire  Office,  total  trust 
operation  costs  have  risen  substantially. 

The  pronounced  increase  in 
employment  is  attributable  to  recovery 
from  understaffing  in  the  late  1960s  and 
the  df^mands  imposed  by  the  increasing 
complexity  of  performing  trust 
examinations.  Trust  examinations  are 
more  complex  than  in  1969  because  of 
the  enactment  of  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
in  1974.  the  Securities  Acts  Amendments 
of  1975.  and  various  consumer  laws  in 
the  1970s  which  are  enforced  by  trust 
examiners.  The  examiner's  task  has  also 
been  complicated  by  changes  in 
interpretation  by  the  Office  of  the 
prudent  man  rule  which  require 
examiners  to  make  much  more  thorough 
analyses  of  certain  types  of  investments 
that  previously  were  regarded  as  per  se 
violations  of  the  rule.  Changes  in  Office 
procedure  which  require  examiners  to 
evaluate  management  rather  than  deal 
with  the  minutiae  of  possible  errors  or 
misjudgments  in  the  administration  of 
each  fiduciary  account  also  have  made 


the  examiner's  task  more  difficult. 
Additionally,  trust  assets  subject  to 
examinations  by  this  Office  doubled 
between  1969  and  1979.  rising  from 
$144.5  billion  to  $289.7  billion. 

A  second  factor  contributing  to  the 
increase  in  expenses  since  1969  was  the 
loss  in  1974  of  rent-free  space  in 
government  office  buildings.  A  change  in 
interpretation  of  a  statute  administered 
by  the  General  Services  Administration 
required  the  Office  to  vacate  rent-free 
space  within  the  main  building  of  the 
Treasury  Department.  Consequently, 
total  rental  costs  have  become 
significant. 

A  third  factor,  the  general  pressure  of 
inflation,  has  also  raised  the  nonsalary 
costs  of  this  Office.  Between  1969  and 
1979,  prices  of  all  goods  and  services 
produced  in  this  country  have  increased 
91  percent  as  measured  by  the  implicit 
gross  national  product  deflator. 

As  a  result,  total  expenses  related  to 
trust  examinations  in  1978  exceeded 
revenues  by  92  percent,  and  in  1979  by 
129  percent.  In  1980.  expenses  are 
projected  to  exceed  revenues  by  128 
percent. 

The  following  table  compares  total 
expenses  related  to  trust  examinations 
in  1978  and  1979  and  projected  total 
trust  examination  expenses  in  1980  and 
1981  with  revenues  derived  from 
assessments  of  trust  examination  fees  in 
1978  and  1979  and  projected  revenues  in 
1980  and  1981  based  on  currently 
applicable  fees. 

Table  1 

Year  E»p€nsas  .^c<enues 

1978 S5.591.855  32,907  000 

1 979 6.924,1 48  3.01 7.000 

1980 ■  7.13940?  '  3.125.000 

1981 '8.159.175  '3.239.000 

'Projected 

Total  expenses  of  trust  examinations 
include  direct  and  overhead  expenses. 
The  direct  expenses  of  an  examination 
include  trust  examiners'  salaries  and 
benefits  and  travel  costs.  The  overhead 
expenses  of  an  examination  include: 

(1)  Regional  office  overhead  expenses 
related  to  trust  examinations.  They  are 
calculated  by  applying  the  ratio  of  the 
number  of  field  trust  examiners  to  total 
field  examiners  to  Regional  office 
overhead  expenses. 

(2)  Expenses  of  Washington 
operations  and  administrative  functions 
which  are  related  to  trust  examinations. 
Examples  of  these  functions  are  data 
processing,  accounting  and  planning, 
supplies,  printing  services,  and  mail  and 
messenger  services.  Those  £  xponses  are 
calculated  by  determining  the  ratio  of 
the  number  of  trust  positions  to  total 
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While  the  Office  does  not  believe  that 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act,  5. 
U.S.C.  553  (b).  (c).  and  (d),  apply  to  this 
change  in  the  trust  examination  fee.  the 
Office  has  determined  to  give  notice  and 


examiners  spend  on  site  in  perfarming 
the  trust  examination. 

(d)  The  hourly  rate  set  forth  in 
paragraph  (c)  of  this  section  represents 
the  total  expenses  of  conducting  trust 
examinations  as  set  forth  in  the  budget 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  545 
[No.  80-802] 

Service  Corporation  Activity 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Proposed  Rules 


85047 


Office  positions  and  applying  that  ratio 
to  administrative  expenses  incurred  by 
the  operations  and  administrative  units 
under  the  supervision  of  the  Senior 
Deputy  Comptroller  for  Operations. 

(3)  Expenses  incurred  by  the 
Washington  office  Trust  Examination 
Division  which  supervises  the  field 
examinations  and  expenses  incurred  by 
the  Deputy  Comptroller  for  Specialized 
Examinations  in  performing  his  function 
as  supervisor  of  the  Washington  Trust 
Examination  Division.  The  latter  amount 
IS  50  percent  of  the  Deputy  Comptroller's 
total  expenses. 


(4)  Rental  expenses  for  the 
Washington  office.  Those  are 
determined  by  calculating  a  ratio  of 
Washington  trust  personnel  to  total 
Washington  persormel  and  applying  that 
ratio  to  total  Washington  rent. 

The  following  table  shows  those 
direct  and  overhead  expenses  for  1978 
and  1979  (the  latest  complete  figures), 
projected  expenses  for  1980  based  on 
the  most  recently  available  data,  and 
projected  expenses  for  1981  based  on 
the  1981  budget. 


Table  2 


I9'8 


(I)  Dirt-cI  expenses  (2)  •  (3) 3.716.702 

(2)  Saiares  and  benefits 2,813  541 

(3)  Travel  expenses „ 902,161 

(4)  Overhead  expenses  (5)  +  (6) „ 1 ,675  1 54 

(5)  Regicnal  c'!ic(.s  „  1  147.911 

(6)  Washington  oKice  (7)  -  (8)  -  (9) 728.2^3 

(7)  Operaiions  and  administration 425,630 

(8)  Trust  examinations  division „,..„.„„™ 255  683 

(9)  Rent 46  730 

(10)  Total  expenses  related  to  trust  examinations  (i)  +  (4)    5.591.856 


1979 

1980 

1981 

4,457,511 

4,611,814 

5  247.100 

3.489.815 

3.520,198 

3  991.700 

967.996 

1.091,616 

1.255.400 

2,466.337 

2  627,588 

2.912.0-5 

1.527.^27 

1,459  169 

1,615.686 

936.510 

1068.419 

1296.389 

589.082 

661.698 

785292 

277,202 

333.264 

432.684 

72.226 

73..S57 

78,413 

6.924.148 

7. '39,402 

6.159,175 

To  assure  that  revenues  derived  from 
the  trust  examination  assessment 
recover  trust-related  expenses,  the 
Office  proposes  to  base  its  fee  in  a  given 
year  on  the  projected  budget  for  trust 
examinations  for  that  year.  The  hourly 
fee  for  a  given  year  will  be  calculated  by 
dividing  trust  examination  expanses 
projected  in  the  budget  for  that  year  by 
the  projected  number  of  on-site  billable 
trust  examination  hours  in  that  year. 

The  budget  is  a  carefully  prepared 
document  developed  through  a  multi- 
stage process.  Preparation  of  the  budget 
begins  in  the  spring  of  each  year  during 
which  organizational  units  w'ith  the  help 
of  the  budget  staff  draw  up  estimates  of 
amounts  to  be  requested.  Those  are  then 
revievvied  by  the  budget  staff  which  then 
draws  up  a  consolidated  budget.  This 
consolidated  budget  is  reviewed  by  a 
budget  task  force  consisting  of  heads  of 
operating  divisions.  The  next  stage  of 
review  is  conducted  by  the  Planning  and 
Budget  Review  Committee  consisting  of 
division  heads,  some  senior  deputy 
comptrollers,  and  a  representative  of  the 
Secretary  of  the  Treasury.  The  final 
review,  prior  to  presentation  to  the 
Comptroller,  is  conducted  by  all  senior 
deputy  comptrollers,  the  chief  counsel, 
and  the  senior  advisor  to  the 
Comptroller.  After  approval  by  the 
Comptroller,  the  budget  is  subject  to 
review  by  the  Secretary  of  the  Treasury. 
Further,  the  Office  operates  in  accord 
with  an  employment  ceiling  established 


by  the  Office  of  Management  and 
Budget. 

Billable  hours  are  projected  based  on 
historical  grov.fth  in  on-site  examination 
hours.  This  growth  has  averaged  3.6 
percent  since  1976.  The  Office  intends  to 
recalculate  that  growth  rate  annually  to 
assure  that  the  projected  number  of 
hours  takes  into  account  current  trends. 

The  hourly  fee  for  1981,  under  those 
procedures,  is  $32.44.  Because  the 
proposed  fee  is  based  on  projections  as 
to  expenses  and  billable  hours,  there  is 
not  absolute  certainty  that  it  will  equal 
hourly  expenses.  Had  the  proposed 
method  of  calculating  the  houily  fee 
been  in  effact  in  past  years,  the  hourly 
charge  would  have  been  S26.73  in  1978. 
S27.81  in  1379,  and  S2S.48  in  1380.  Actual 
hourly  costs  of  examination  were  52.03 
higher  than  projected  cost  in  1978.  $1.76 
lower  in  1979.  and  are  now  projected  to 
be  94  cents  lower  in  1980.  For  the  three- 
year  period,  this  would  have  resulted  in 
an  aggregate  undercharge  of  67  cents  per 
hour.  Further,  the  Office  expects  the 
observed  decline  in  the  discrepancy 
between  projected  and  actual  expenses 
per  hour  to  continue  due  to  improved 
monitoring  of  tim.e  utilization. 

The  new  fee  differs  from  the  current 
schedule — $140  per  day  for  the  examiner 
in  charge  and  $80  per  day  for  each  of  the 
assisting  personnel — because  it 
established  only  one  hourly  rate.  The 
Office  believes  the  proposed  schedule  is 
an  improvement  since  the  designation  of 


an  examiner,  and  consequently  the  rate 
at  which  that  examiner's  time  is  billed, 
can  vary  from  job  to  job. 

An  alternative  is  to  tie  the  charge  for 
each  examiner  to  his  or  her  salary  level. 
However,  if  the  relationship  between 
the  salary  level  of  an  examiner  and  the 
time  it  takes  to  complete  an  examination 
is  not  exact,  the  fee  charged  will  not 
reflect  the  true  cost  of  the  examination. 
Consequently,  the  Office  believes  that 
the  flat  hourly  fee  proposed  represents 
an  equitable  m.ethod  of  approximating 
the  cost  of  each  examination,  and 
enables  the  Office  to  avoid  setting 
charges  based  on  arbitrary 
determirtations  about  the  time  it  takes 
each  examiner  to  complete  an 
examination. 

Because  a  fee  adequate  to  cover  the 
expense  of  examinations  is  required  by 
statute,  small  banks  carmot  be  treated 
differently  from  large  banks  in  the 
establishment  of  the  hourly  charge. 
However,  since  the  total  fee  to  each 
bank  is  dependent  on  the  number  of 
hours  spent  on  the  examination  and 
since  examinations  of  smaller  banks 
generally  take  less  time  than  those  of 
large  banks,  it  is  expected  that 
assessments  for  smaller  banks  will  be 
less  than  for  large  banks.  Further,  under 
the  proposed  fee.  the  average  hourly 
rate  will  not  vary  depending  on  the 
number  of  examiners  conducting  the 
examination.  Under  the  current 
schedule,  small  banks  are  paying  a 
higher  average  hourly  rate  than  large 
banks  because  the  time  of  the  examiner 
in  charge,  billed  at  the  higher  rate,  is  a 
greater  proportion  of  total  billed  hours. 

The  Office  proposes  that  the  new  fee 
apply  to  trust  exam.inations  begun  after 
December  31, 1980.  This  proposal  is 
made  because  of  the  large  deficits  being 
incurred  by  the  office  as  a  result  of  the 
cost  of  trust  examinations.  The  Office 
expects  that  by  imposing  the  proposed 
assessment  throughout  1981  it  will  avoid 
a  deficit  in  this  area  for  the  year,  and 
this  will  avoid  having  to  pass  that  deficit 
along  to  all  national  banks  through  the 
semiannual  assessment.  That 
subsidization  is  the  effect  that  the 
Office,  pursuant  to  12  U.S.C.  482.  seeks 
to  avoid  through  the  implementation  of 
this  proposal. 

However,  it  is  not  anticipated  that  a 
revised  fee  will  be  published  before 
April  1, 1981.  As  a  result,  banks 
undergoing  trust  examinations  begun 
after  December  31, 1980.  will  not  be 
billed  for  those  examinations  until  the 
revised  fee  is  pubhshe*d.  Payment  will 
be  due  thirty  days  after  final 
publication. 
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public  and  associations  and  to  make 
low  and  moderate-income  housing 
available. 

The  Depository  Institutions 
Deregulation  and  Monetary  Control  Act 
of  1980  (the  "Act"),  Pub.  L  No.  96-221, 
94  Stat.  132.  exnanded  the  authoritv  of 


communities:  and  investments  approved 
by  the  Board's  Principal  Supervisory 
Agent  (i.e.,  the  president  of  the  Federal 
Home  Loan  Bank  of  which  the 
association  invesfing  in  the  service 
corporation  is  a  member)  on  a  case-by- 
rasp  hasiR.  Thfi  RnarH  hfilipvp.";  that  thp 


•  Acquiring,  developing  and 
constructing  improvem.ents  on  real 
estate  for  commercial  purposes,  subject 
to  the  same  conditions  imposed  on  such 
activities  for  residential  purposes; 

•  Management  of  owners' 
assoriation.s  for  r.nndnminiiim. 
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While  the  Office  does  not  believe  that 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act,  5. 
U.S.C.  553  (b).  (c),  and  (d),  apply  to  this 
change  in  the  trust  examination  fee,  the 
Office  has  determined  to  give  notice  and 
seek  comment  in  a  manner  that  is 
consistent  with  those  statutory 
provisions  in  an  effort  to  keep  national 
banks  fully  informed  of  the  change  in  a 
timely  and  responsible  manner  and  to 
ascertain  the  views  of  those  affected  by 
this  proposal. 

Comments  are  particularly  invited  on 
the  following: 

(1)  Alternative  methods  to  that 
proposed  for  determining  the  costs  to 
the  Office  of  conducting  trust 
examinations; 

(2)  Whether  the  degree  of  accuracy 
shown  between  projected  hourly 
expenses  and  actual  hourly  expenses  is 
acceptable  or  whether  the  Office  should 

,    compensate  for  error  through  surcharges 
or  rebates  when  actual  expenses  are 
known; 

(3)  The  effect  of  applying  the  revised 
fee  to  trust  examinations  begun  after 
December  31. 1980.  but  prior  to 
publication  of  the  final  rule. 

For  the  reasons  set  out  in  the 
preamble,  Part  8  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  set  forth 
below: 

The  authority  citation  for  Part  8  is 

revised  to  read  as  follow: 

c 
Authority:  R.S.  5240,  as  amended.  12  US  C. 
482.  VZ  use.  3102,  and  in  Section  3.  47  St.a 
1.S66.  26  D.C.  Code  102. 

Section  8.7  is  revised  to  read  as 

follows: 

§  8.7    Hourly  rate  for  trust  examinations. 

(a)  The'assessments  contained  in  this 
subpart  are  made  pursuant  to  author! iy 
contained  in  R.S.  5240,  as  amended.  12 
U.S.C.  482  and  in  section  3,  47  Stat.  156G. 
2C  D.C.  Code  102.  These  statutes  provide 
that  the  Comptroller  assess  fees 
adequate  to  cover  the  cost  of  each  trust 
examination. 

(b)  To  assure  continued  compliance 
with  the  statutory  requirement,  national 
banks  and  other  entities  with  trust 
departments  examined  by  this  Office 
will  be  assessed  a  fee  recovering  the 
total  direct  and  overhead  expenses  of 
the  examination.  This  fee  will  be  revised 
annually  according  to  the  method  set 
forth  in  paragraph  (d)  of  this  section  to 
reflect  changes  in  such  expenses. 

(c)  The  hourly  fee  for  trust 
examinations  commenced  after 
December  31, 1980,  is  $32.44.  The  total 
fee  for  a  trust  examination  is  the  hourly 
fee  multiplied  by  the  number  of  hours 


examiners  spend  on  site  in  performing 
the  trust  examination. 

(d)  The  hourly  rate  set  forth  in 
paragraph  (c)  of  this  section  represents 
the  total  expenses  of  conducting  trust 
examinations  as  set  forth  in  the  budget 
for  the  year  in  which  the  hourly  fee  is 
applicable  divided  by  the  projected 
number  of  billable  hours  for  that  year. 

(1)  Total  expenses  of  trust 
examinations  include  direct  expenses 
and  overhead  expenses. 

(i)  Direct  expenses  of  the  examination 
include  travel  expenses  and  trust 
examiners'  salaries  and  benefits. 

(ii)  Overhead  expenses  include: 

(A)  Regional  office  overhead  expenses 
related  to  trust  examinations.  Those  are 
calculated  by  determining  the  ratio  of 
the  number  of  field  trust  examiners  to 
total  field  examiners  and  applying  it  to 
total  budgeted  Regional  office  overhead 
expenses. 

(B)  Expenses  of  Washington,  D.C. 
operations  and  administrative  functions 
which  are  related  to  trust  examinations. 
Those  are  calculated  by  determining  the 
ratio  of  the  number  of  trust  positions  to 
total  Office  positions  and  applying  it  to 
administrative  expenses  budgeted  for 
the  operations  and  administrative  units 
under  the  supervision  of  the  Senior 
Deputy  Comptroller  for  Operations. 

(C)  Expenses  budgeted  for  the 
Washington  Office  Trust  Examination 
Division,  which  supervises  the  field 
examination,  and  50  percent  of  the 
expenses  budgeted  for  the  Deputy 
Comptroller  for  Specialized 
Examinations,  who  supervises  the 
Washington  Office  Tnist  Examination 
Division,  among  other  functions. 

(D)  Rental  expenses  for  the 
Wdshing'on  Office  related  to  trust 
examinations.  Those  are  determined  by 
calculating  the  ratio  of  Washington 
Office  trust  personnel  to  total 
W.ishington  Office  personnel  and 
applying  the  ratio  to  tota!  budgeted 
Wnshington  rent. 

[2]  Projected  nur:";ber  of  billable  hours 
is  the  total  number  of  hours  projected  to 
Ijp  *pent  by  trust  departm.ent  exam.iners 
at  on-site  examinations  during  the  year 
for  which  the  hourly  fee  is  being  set. 
That  is  determ.ined  fiy  adjusting  the 
number  of  hours  according  to  the 
average  annual  increase  in  billable 
liDurs  since  1976.  This  growth  rate  will 
he  reviewed  annually  to  take  into 
account  current  trends. 

D.-itcd:  December  18, 1930. 
John  G.  Heimann, 
CnmptroUcr  of  the  Currency. 

|IK  n...    nn_f(K»r,  hiUd  12-23-80.  8:45  jm| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  545 
[No.  80-802] 

Service  Corporation  Activity 

Dated;  December  15,  1980. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  regulation. 

summary:  The  Board  has  proposed 
amendments  to  its  regulation  governing 
the  service  corporation  investments  of 
Federal  associations.  The  proposed 
amendm.ent  would  expand  the  list  of 
activities  in  which  service  corporations 
may  engage  without  prior  Board 
approval,  conform  the  service 
corporation  regulation  to  recent 
amendments  to  the  Board's  net  worth 
requirements  and  recent  internal  agency 
organizational  changes,  eliminate  the 
separate  limit  for  unsecured 
indebtedness  for  service  corporations 
controlled  by  fewer  than  five  savings 
and  loan  associations,  eliminate  the 
notification  requirement  for  certain  land 
development  activities,  delegate 
extension  of  time  limits  on  the 
construction  of  improvements  to  the 
Board's  Principal  Supervisory  Agent, 
and  simplify  the  regulation  in  certain 
respects.  The  proposed  amendments  are 
intended  to  provide  increased  flexibility 
in  associations'  service  corporation 
activities. 

date:  Comments  must  be  received  by: 
February  15. 1981. 
ADDRESS:  Send  comments  tc 
Information  Services,  Office  of  General 
Counsel.  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW.,  Washington, 
D.C.  20552.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Peter  M.  Barnett,  Office  of  General 
Counsel,  at  the  above  address. 
telephone  (202)  377-6445. 
SUPPLEMENTARY  INFORMATION:  Since 
first  authorized  by  a  1964  amendment  to 
Section  5(c]  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended  {12  U.S.C. 
1464(c)),  the  investment  of  Federal 
associations  in  service  corporations  has 
developed  gradually.  While  the  Board 
initially  took  a  narrow  view  of 
appropriate  activities  for  service' 
corporations,  the  present  policy  of 
approving  activities  reasonably  related 
to  the  activities  of  Federal  associations 
has  evolved  as  the  experience  of  the 
industry  and  the  Board  with  service 
corporations  has  increased.  Service 
corporations  have  become  vehicles  for 
associations  to  innovate  and  experiment 
in  providing  needed  services  to  the 
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District  Director-Examinations  if  the 
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and  Supervision.  The  proposal  would 
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purchased,  but  capital  stock  outstanding 
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public  and  associations  and  to  make 
low  and  moderate-income  housing 
available. 

The  Depository  Institutions 
Deregulation  and  Monetary  Control  Act 
of  1980  (the  "Act").  Pub.  L  No.  96-221. 
94  Stat.  132,  expanded  the  authority  of 
Federal  savings  and  loan  associations  to 
act  as  full-service  financial  centers  for 
their  customers.  The  Act  authorized 
associations  to  offer  negotiable  order  of 
withdrawal  accounts,  liberalized 
existing  authority  of  associations  to 
make  residential  and  commercial  real 
estate  loans,  authorized  consumer  loan, 
commercial  paper  and  corporate  debt 
investments,  and  authorized  the 
providing  of  trust  services. 

Since  associations  often  implement 
new  investment  authority  and  make 
investments  and  provide  services 
related  to  association  activities  through 
their  service  corporations,  the  expanded 
authority  for  Federal  associations  under 
the  Act  created  a  need  for  a 
corresponding  expansion  of  service 
corporation  authority.  In  particular, 
associations  may  desire  to  implement 
the  new  trust  powers  authority  through 
their  service  corporations  rather  than 
through  the  parent.  In  addition,  the 
expansion  of  the  commercial  real  estate 
loan  authority  of  associations  created  a 
need  for  corresponding  commercial  real 
estate  development  and  management 
authority  in  service  corporations. 

The  Act  also  increased  the  amount 
that  a  Federal  association  may  invest  in 
the  capital  stock,  obligations  or  other 
securities  of  service  corporations  from 
one  to  three  percent  of  association 
assets.  A  Federal  association  investing 
in  service  corporations  to  the  full  extent 
perm.itted  by  the  Act  must  allocate  one 
percent  of  assets  to  investments  that 
serve  community,  inner  city  or 
community  development  purposes.  The 
Board  already  has  implemented  this 
increase  in  the  amount  that  a  Federal 
association  may  invest  in  its  service 
corporations  (Board  Resolution  No.  80- 
488;  August  15,  1980:  45  FR  56029). 

In  order  to  encourage  use  of  the 
authority  to  invest  in  community 
development  projects  and  to  permit 
flexibility  in  selecting  qualified 
investments,  the  Board  adopted  broad 
standards  to  determine  whether  an 
investment  qualifies  as  having  a 
community  development  purpose.  These 
include  investments  in  governmentally 
sponsored  progra.ms  for  housing,  small 
farms  or  businesses  that  are  local  in 
churacter;  investments  for  the 
preservation  or  revitalization  of  either 
urban  or  rural  communities:  investments 
designed  to  meet  the  community 
development  needs  of,  and  primarily 
benefit,  low-  and  moderate-income 


communities;  and  investments  approved 
by  the  Board's  Principal  Supervisory 
Agent  (i.e.,  the  president  of  the  Federal 
Home  Loan  Bank  of  which  the 
association  investing  in  the  service 
corporation  is  a  member)  on  a  case-by- 
case  basis.  The  Board  believes  that  the 
proposed  expansion  of  the  list  of  service 
corporation  activities  permitted  without 
prior  Board  approval  would  facilitate 
use  of  the  community  development 
investment  authority. 

Lastly,  changing  economic  conditions, 
increased  competition  with  other 
financial  service  providers,  and 
increased  demand  for  mortgage  funds 
have  required  associations  to  seek 
innovative  means  of  securing  lendable 
funds,  providing  services  and  utilizing 
secondary  mortgage  market  resources. 
Because  of  the  entrepreneurial  risk 
associated  with  new  ventures,  possible 
tax  consequences  and  other 
considerations,  such  innovations  often 
are  better  performed  by  service 
corporations  rather  than  associations. 

In  recognition  of  the  expanded 
investment  authority  of  associations  in 
service  corporations  and  the  continuing 
need  for  experimentation  and 
innovation,  the  Board  proposes  to  revise 
its  regulation  governing  assoc:s;:on 
investment  in  service  corporations.  The 
proposal  would  expand  the  list  of 
activities  in  which  service  corporations 
may  engage  without  prior  Board 
approval,  conform  the  service 
corporation  regulation  to  recent 
regulatory  changes  in  net  worth 
requirements  and  recent  internal  agency 
organizational  changes,  eliminate  the 
separate  Iim.it  for  unsecured 
indebtedness  for  service  corpo'-ations 
controlled  by  fewer  than  five  savings 
and  loan  associations,  eliminate  the 
notification  requirem.ent  for  certain  land 
development  activities,  delegate 
extension  of  time  limits  on  the 
construction  of  improvements  to  the 
Board's  Principal  Supervisory  Agent, 
and  simplify  the  regulation  in  certain 
respects. 

In  revising  the  Hst  of  activities  in 
which  service  corporations  may  engage 
without  prior  Board  approval,  currently 
set  out  at  12  CFR  545.9-1  (b)(4).  ihe 
Board  examined  activities  that  have 
been  approved  consistently  for  service 
corporations  upon  application  to  the 
Board,  newly  authorized  activities  for 
Federal  associations,  and  the  present 
needs  of  the  residential  mortgage 
market.  On  the  basis  of  its  review,  the 
Board  proposes  to  permit  service 
corporations  of  Federal  associations  to 
engage  in  the  following  additional 
activities  without  prior  Board  approval: 

•  Dealing  in  loans  secured  by  junior 
liens  on  mobile  homes; 


•  Acquiring,  developing  and 
constructing  improvements  on  real 
estate  for  commercial  purposes,  subject 
to  the  same  conditions  imposed  on  such 
activities  for  residential  purposes; 

•  Management  of  owners' 
associations  for  condominium, 
cooperative,  Planned  Unit  Development 
and  commercial  projects; 

•  Providing  residential  and 
commercial  property  management 
services  for  third  parties: 

•  Providing  real  estate  brokerage 
services  for  property  owned  by/ the 
parent  association,  the  service 
corporation  or  a  joint  venture  in  which 
the  service  corporation  participates,  but 
not  by  third  parties;    . 

•  Executing  and  delivering 
conveyances,  reconveyances  and 
transfers  of  title; 

•  Providing  homeownership  and 
financial  counseling; 

•  Issuance  of  mortgage-backed 
securities: 

•  Investment  in  tax-e>»empl  bonds 
issued  by  a  state  or  local  governmental 
authority  to  finance  housing; 

•  Providing  liquidity  management, 
investment  and  advisory  services  to 
savings  and  loan  associations: 

•  Providing  clerical,  accounting,  data 
processing  and  internal  auditing 
services  to  financial  institutions: 

•  Providing  trust  services  upon 
application  to  the  Board  pursuant  to. 
and  subject  to  the  conditions  pro\ided 
in.  the  regulations  governing  trust 
services  for  Federal  associations: 

•  Engaging  in  mortgage-futures 
transactions  to  the  extent  such 
transactions  hedge  existing  or  planned 
forward  commitments. 

At  present,  the  Board  does  not  permit 
service  corporations  of  Federal 
associations  to  engage  in  commercial 
real  estate  development  except  where 
such  activity  is  incidental  to  a 
residential  purpose.  The  proposal  would 
authorize  service  corporations  to 
acquire,  develop  and  construct 
improvements  on  real  estate  for 
commercial  purposes  subject  to  the 
same  conditions  imposed  on  residential 
real  estate  activities.  This  includes 
completion  of  construction  of 
improvements  within  three  years  after 
commencement  of  development  and 
within  five  years  after  acquisition  of  the 
real  estate.  However,  the  proposal 
would  delegate  extension  of  the  three- 
and  five-year  periods  to  the  Board's 
Principal  Supervisory  Agent  (i.e.,  the 
president  of  the  Federal  Home  Loan 
Bank  of  which  the  Federal  association 
investing  in  the  service  corporation  is  a 
member).  Additionally,  the  proposal 
would  eliminate  the  requirement  that  a 
service  corporation  notify  the  Board's 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday,  December  24,  1980  /  Proposed  Rules  85051 


(B)  A  service  corporation  directly  or 
indirectly  throufih  one  or  more  of  its 


(3)  Performing  the  following  services,         renovating,  or  demolishing  and 
Drimarilv  for  savings  and  loan  rebuilding  for  sale  or  rental: 
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District  Director-Examinations  if  the 
cost  of  land  development  activities 
exceeds  20  percent  of  the  service 
corporation's  ass^s. 

By  Resolution  No.  80-738  (November 
26, 1980],  the  Board  adopted  final 
regulations  implementing  the  new 
statutory  authority  of  Federal 
associations  to  provide  trust  services. 
These  regulations  (12  CFR  550.1-550.16) 
permit  a  Federal  association  to  provide 
trust  services  either  through  a  trust 
department  or  a  service  corporation 
upon  application  to  the  Board.  This 
proposal  would  incorporate  the 
authority  to  provide  trust  services 
through  a  service  corporation  upon 
application  to  the  Board  pursuant  to. 
and  subject  to  the  conditions  provided 
in,  the  regulations  governing  trust 
powers. 

Approval  of  service  corporation 
investment  in  tax-exempt  bonds  issued 
by  a  state  or  local  governmental 
authority  to  finance  housing  would 
include  obligations  of  state  governments 
and  political  subdivisions  thereof  used 
to  finance  residential  real  property  for 
family  units  and  issued  pursuant  to 
_^ction  103  of  the  Internal  Revenue 
Code,  and  obligations  of  public  housing 
agencies  to  fmance  housing  projects 
with  rental  assistance  subsidies  issued 
pursuant  to  section  11(b)  of  the  United 
States  Housing  Act  of  1937,  as  amended 
(42  U.S.C.  1437i). 

The  proposal  would  amend  the  limits 
for  indebtedness  of  service  corporations 
controlled  by  fewer  than  five  savings 
and  loan  associations.  The  present 
regulation  limits  consolidated  unsecured 
debt  of  2  times  consolidated  net  worth 
and  unsecured  debt  to  holders  of  at  least 
25  percent  of  the  service  corporation's 
capital  stock,  and  limits  consolidated 
secured  and  unsecured  debt  to  10  times 
that  factor.  The  proposal  would 
eliminate  the  separate  limit  for 
unsecured  debt. 

The  proposal  also  would  conform  the 
references  in  subparagraphs  (d)(2)  and 
(4)  of  §  545.9-1  to  recent  changes  in  the 
net-worth  requirements  for  Federal 
associations  (12  CFR  563.13)  and  recent 
internal  agency  organizational  changes. 
Recent  Board  action  (Board  Resolution 
No.  80-694;  November  6, 1980)  amended 
the  net-worth  requirements  for  insured 
institutions,  in  part,  by  replacing  the 
current  net-worth  requirement  of  5 
percent  of  withdrawable  accounts  plus  5 
percent  of  secured  borrowings  with  a 
requirement  of  4%  of  liabihties  plus  an 
amount  equal  to  20  percent  of  the 
association's  scheduled  items.  In. 
addition,  applications  for  exceptions 
from  the  scheduled  items  limitation  of 
subparagraph  (d)(2)  are  now  reviewed 
by  the  Board's  Office  of  Examinations 


and  Supervision.  The  proposal  would 
conform  12  CFR  545.9-1  by  cross 
referencing  12  CFR  563.13  and  directing 
that  copies  of  applications  for 
exceptions  be  sent  to  the  Director, 
Office  of  Examinations  and  Supervision. 

Lastly,  the  proposal  would  make 
certain  oganizational  changes  in  the 
regulation  to  facilitiate  understanding. 

In  addition  to  the  amendments 
contained  in  the  proposal,  the  Board 
would  like  to  solicit  comments  on 
whether  the  service  corporations  of 
Federal  associations  should  be 
authorized  to  operate  and  manage 
money  market  mutual  funds.  The  Board 
is  interested  particularly  in  determining 
whether  such  authority  would  enhance 
the  ability  of  associations  to  attract 
lendable  funds  and  under  what 
conditions  the  benefits  to  be  realized 
from  such  activity  would  be  maximized. 

Accordingly,  the  Federal  Home  Loan 
Dank  Board  hereby  proposes  to  amend 
Part  545.  Subchapter  C.  Chapter  V  of 
Title  12,  Code  of  Federal  Regulations,  as 
set  forth  below. 

SUBCHAPTER  C-FEOERAL  SAVINGS  AND 
LOAN  SYSTEM 

PARTS  545— OPERATIONS 

1.  Revise  paragraphs  (b)  and  (c)  of 
§  545.9-1  to  read  as  follows: 

§  545.9-1 1    Service  Corporations. 

»         •         *         *         » 

(b)  Qualified  service  corporations.  A 
Federal  association  may  invest  in  the 
capital  stock,  obligations,  or  other 
securities  of  the  following  types  of 
service  corporations  organized  under 
the  laws  of  the  State  (including  District, 
Commonwealth,  territory  or  possession) 
in  which  the  association's  home  office  is 
located: 

(1)  A  statewide  service  corporation  in 
which: 

(!)  All  of  the  capital  stock  is  available 
for  purchase  by,  and  only  by,  any  and 
all  savings  and  loan  associations  with  a 
home  office  in  such  State,  and  the 
capital  stock  is  owned  by  more  than  one 
association; 

(ii)  No  savings  and  loan  association 
owns,  or  may  own,  more  that  10  percent 
of  the  service  corporation's  outstanding 
capital  stock,  except  that  in  any  State  in 
which  the  home  offices  of  fewer  than  15 
savings  and  loan  associations  are 
located,  no  association  owns,  or  may 
own.  more  than  one-third  of  such  stock; 

(ill)  Every  eligible  savings  and  loan 
association  may  own  an  equal  amount 
of  capital  stock  or  may,  on  such  uniform 
basis  as  the  service  corporation  may 
determine,  own  an  amount  of  such  stock 
equal  to  a  stated  percentage  of  its  assets 
or  savings  capital  at  the  time  the  stock  is 


purchased,  but  capital  stock  outstanding 
on  December  31, 1964,  may  be 
disregarded  in  determining  compliance 
with  this  requirement;  and 

(iv)  Substantially  all  of  the  service 
corporation's  activities,  performed 
directly  or  through  one  or  more  wholly- 
owned  subsidiaries  or  joint  ventures, 
consist  of  one  or  more  of  the  activities 
set  forth  in  paragraph  (c)  of  this  section: 

(2)  A  multi-owned  service  corporation 
in  which: 

(i)  All  of  the  capita!  stock  is  held  by  at 
least  five  savings  and  loan  associations, 
and  no  one  association  holds  more  than 
40  percent  of  such  stock;  and 

(ii)  The  service  corporations 
activities,  performed  directly  or  through 
one  or  more  wholly-owned  subsidiaries 
or  joint  ventures,  consist  solely  of  one  or 
more  of  the  activities  set  forth  in 
paragraph  (c)  of  this  section;  or 

(3)  A  solely  owned  or  multi-owned 
service  corporation  in  which; 

(i)  All  of  the  capital  stock  is  held  by 
fewer  than  five  savings  and  loan 
associations  or  more  than  40  percent  of 
such  stock  is  held  by  one  savings  and 
loan  association; 

(ii)  The  consolidated  debt  outstanding 
at  any  one  time  (to  holders  of  its  capital 
slock  and  to  others)  of  the  service 
corporation  and  any  subsidiary,  and  the 
debt  outstanding  at  any  one  time  of  each 
subsidiary  of  the  service  corporation, 
does  not  exceed: 

(A)  Ten  times  the  total  of  its 
consolidated  net  worth  and  unsecured 
debt  to  holders  of  at  least  25  percent  of 
its  capaital  stock;  or 

(B)  Twenty  times  such  total  if  the 
service  corporation  is  engaged  solely  in 
the  activities  set  forth  in  subparagraph 
(c)(l)(i)  of  this  section. 

A  debt  shall  be  deemed  unsecured  for 
purposes  of  this  subparagraph  (b)(3)  to 
the  extent  that  it  exceeds  the  value  of 
security  therefor  at  the  time  the  loan  is 
made.  The  term  "secured  debt"  as  used 
in  this  subparagraph  (b)(3)  shall  include 
the  entire  amount  of  any  obligation  of 
the  service  corporation  resulting  from 
the  sale  of  consumer  loans  with 
recourse; 

(iii)  Approval  of  the  Board  is  obtained 
before  any  activity  of  the  service 
corporation  is  performed  through  one  or 
more  joint  ventures  if  a  director,  officer, 
or  controlling  person  of  any  stockholder 
of  the  service  corporation  has  a  direct  or 
indirect  beneficial  interest  in  the  joint 
venture; 

(iv)  Approval  of  the  Board  is  obtained 
for  any  investment  by: 

(A)  A  Federal  association  in  a  service 
corporation  or  in  a  corporation  which 
will  become  a  service  corporation  as  a 
result  of  that  investment,  or 


85052 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Proposed  Rules 


this  section,  an  association  that  has  a 
net  worth  at  least  equal  to  the  minimum 
net-worth  requirement  for  an 
association  on  the  annual  closing  date 
of  the  twentieth  anniversary  of 
insurance  of  accounts  as  provided  in 


103(1.  (b)  On  a  particular  regulation, 
contact  Ihe  person  named  in  the  listing 
for  that  regulation  at  the  above  address. 
SUPPLEMENTARY  INFORMATION;  On 
.March  23.  1978,  Executive  Order  No. 
12044  was  issued,  directing  each 


forth  the  need  for  the  regulations  and 
alternatives  to  be  considered)  for  each 
regulation  to  be  reviewed  in  the  firs! 
three  year  cycle  under  NCUAs    Final 
Report".     ^ 
This  Agenda  retains  the  format  used 
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(B)  A  service  corporation  directly  or 
indirectly  through  one  or  more  of  its 
wholly-owned  subsidiaries  or  joint 
ventures. 

if  the  purpose  of  the  investment  is  to 
acquire  a  going  business  for  an  amount 
exceeding  the  fair  market  value  of  the 
tangible  net  assets  of  that  business  from 
a  director  or  officer  of  a  Federal 
association  which  owns  any  of  the 
capital  stock  of  the  service  corporation 
or  from  an  entity  in  which  a  director  or 
officer  of  the  Federal  association  has  a 
direct  or  indirect  beneficial  interest  or  is 
a  director,  officer,  controlling  person, 
partner,  or  trustee; 

(v)  The  service  corporation's 
activities,  performed  directly  or  through 
one  or  more  wholly-owned  subsidiaries 
or  joint  ventures,  consist  solely  of  one  or 
more  of  the  activities  set  forth  in 
paragraph  (c)  of  this  section. 

(c)  Permitted  activities.  A  service 
corporafion  in  which  a  Federal 
association  may  invest  is  permitted  to 
engage  in  the  following  activities: 

(1)  Originating,  purchasing,  selling  and 
servicing,  any  of  the  following: 

(i)  Loans,  and  participations  in  loans, 
on  a  prudent  basis  and  secured  by  real 
estate  or  liens  on  mobile  homes, 
including  brokerage  and  warehousing  of 
such  loans; 

(ii)  Loans,  with  or  without  security,  for 
altering,  repairing,  improving,  equipping, 
or  furnishing  residential  real  estate; 

(iii)  Educational  loans; 

(iv)  Consumer  loans; 

(2)  Performing  ^he  following  services 
primarily  for  savings  and  loan 
associations,  their  borrowers  and 
accountholders: 

(i)  maintaining  and  managing 
residential  or  commercial  real  estate; 

(ii)  managing  owners'  associations  for 
condominium,  cooperative,  Planned  Unit 
Development  and  commercial  office 
park  projects; 

(iii)  executing  and  delivering 
conveyances,  reconveyances,  and 
transfers  of  title; 

(iv)  homeownership  and  financial 
counseling; 

(v)  preparing  state  and  Federal  tax 
returns,  but  not  for  an  accountholder  or 
borrower  which  is  a  corporation 
operated  for  profit; 

(vi)  insurance  brokerage  or  agency  for 
liability,  casualty,  automobile,  life, 
health,  accident  and  title  insurance,  but 
not  private  mortgage  insurance; 

(vii)  providing  fiduciary  services  upon 
applicaUon  to  the  Board  pursuant  to 
§  550.2,  and  subject'  to  the  conditions 
provided  in  §  §  550.1-550.16,  of  this 
Subchapter; 


(3)  Performing  the  following  services, 
primarily  for  savings  and  loan 
asociations: 

(i)  Credit  analysis,  appraising, 
construction  loan  inspection,  and 
abstracfing; 

(ii)  Developing  and  administering 
personnel  benefit  programs,  including 
life  insurance,  health  insurance,  and 
pension  or  retirement  plans; 

(iii)  Research,  studies,  and  surveys; 

(iv)  Purchasing  office  supplies, 
furniture,  and  equipment; 

(v)  Developing  and  operating  storage 
facilities  for  microfilm  or  other  duplicate 
records; 

(vi)  Advertising,  brokerage  and  other 
services  to  procure  and  retain  both 
savings  accounts  and  loans; 

(vii)  Serving  as  escrow  agent  or  as 
trustee  under  deeds  of  trust; 

(viii)  Providing  liquidity  management, 
investment  and  advisory  services; 

(4)  Providing  clerical,  accounting,  data 
processing  and  internal  auditing 
services  to  any  financial  institution; 

(5)  Providing  real  estate  brokerage 
services  for  property  owned  by  a 
stockholder  of  the  service  corporation, 
the  service  corporation,  or  a  joint 
venture  in  which  the  service  corporation 
participates,  but  not  by  third  parties; 

(6)  Acquiring  unimproved  real  estate 
for  prompt  developn>ent  and/or 
subdivision  for  construction  of 
residential  or  commercial 
improvements,  or  for  resale  to  others  for 
such  construction,  or  for  use  as  mobile 
home  sites; 

(7)  Developing,  subdividing,  and 
constructing  improvements  for  sale  or 
rental  on  real  estate  referred  to  in 
subparagraph  (6)  of  this  paragraph  (c). 
However,  such  development, 
subdivision,  and  construction  of 
improvements  just  be  completed  within 
three  years  after  commencement  of 
development  of  the  real  estate  and 
within  five  years  after  acquisition  of  the 
real  estate,  unless  such  period  is 
subsequently  extended  by  the  Principal 
Supervisory  Agent  (as  defined  in 

§  545.14(a)(3)  of  this  Chapter]  upon 
written  application  by  the  service 
corporation.  The  application  shall  be 
supported  by  information  evidencing 
that  the  service  corporation  has 
proceeded  in  accordance  with  a  prudent 
development  plan  and  has  not  caused 
undue  delay  in  the  completion  o#" 
construction.  Acquisition  of  an  option  to 
purchase  is  not  an  acquisition  for  the 
purpose  of  determining  the  periods 
provided  for  in  this  subparagraph; 

(8)  Acquiring  improved  residential  or 
commercial  real  estate  or  mobile  homes 
to  be  held  for  rental; 

(9)  Acquiring  improved  residential  or 
commercial  real  estate  for  remodeling. 


renovating,  or  demolishing  and 
rebuilding  for  sale  or  rental; 

(10)  Acquiring,  maintaining  and 
managing  real  estate  (improved  or 
unimproved)  to  be  used  for  offices  and 
related  facilities  of  a  stockholder  of  the 
service  corporation,  or  for  such  offices 
and  related  facilities  and  for  rental  or 
sale,  if  such  acquisition,  maintenance 
and  management  is  performed  under  a 
prudent  program  of  property  acquisition 
to  meet  either  the  stockholder's  present 
needs  or  reasonable  future  needs  for 
office  and  related  facilities.  However, 
without  prior  approval  of  the  Board,  no 
service  corporation  shall  acquire  such 
real  estate  if,  as  a  result  of  the 
acquisifion,  the  outstanding  aggregate 
book  value  of  all  such  real  estate  owned 
by  the  stockholder  and  its  service 
corporations  would  exceed  their 
consolidated  net  worth: 

(11)  Making  investments  specified  in 
§§  545.9  and  545.9-3  of  this  SubchapHer: 

(12)  Investing  in  savings  accounts  in 
an  insured  institution  which  is  a 
stockholder  of  the  service  corporation,  if 
the  service  corporation  receives  no 
consideration,  other  than  interest  at  the 
current  market  rate,  for  opening  or 
maintaining  any  such  account; 

(13)  Engaging  in  mortgage-futures 
transactions,  provided  that  such 
transactions  are  matched  directly 
against  the  service  corporation's  firm 
commitments,  or  against  anticipated 
reinvestment  in  mortgages  and 
mortgage-related  securities  of  its 
expected  mortgage  repayments  over  the 
forthcoming  12-month  period.  The  terms 
"firm  commitment,"  "mortgage-futures 
transaction,"  "mortgage-related 
security"  and  "mortgage  repayment" 
shall  have  the  meanings  provided  in     ^ 

§  545.29  of  this  Part.  Such  matching  need 
not  include  matching  of  maturities; 

(14)  Investing  in  tax  exempt  bonds 
issued  by  a  state  or  local  governmental 
authority  to  finance  housing; 

(15)  Issuing  mortgage-backed 
securities; 

(16)  Issuing  credit  cards,  extending 
credit  in  cormection  therewith,  and 
otherwise  engaging  in  or  participating  in 
credit  card  operations; 

(17)  Activities  reasonably  incident  to 
those  listed  in  paragraphs  (c)(l)-(16)  of 
this  section; 

(18)  Such  other  activities  reasonably 
related  to  the  activities  of  Federal 
associations  as  the  Board  may  approve. 

2.  Amend  the  first  clause  of 
subparagraph  (d)(2)  and  the  first  and 
third  sentences  of  subparagraph  (d)(4)  of 
§  545.9-1  to  read  as  follows: 

(d)  Amount  of  investment. 
***** 

(2)  In  addition  to  amounts  which  it 
may  invest  under  subparagraph  (d)(1)  of 


^ 
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John  L.  Culhane,  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

4.a.  §  701.35(m),  Premiums,  Finders 
Fees  and  the  Payment  of  Dividends  in 
Merchandise,  to  limit  the  use  of  the 


d.  For  further  Information  Contact: 
Thomas  A.  Straslicka,  Chief- 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

7.8.  §  701.35(e).  Withdrawals  From 


Legal  Basis:  12  U.S.C.  1757, 1789;  42 
U.S.C.  4012a,  4106. 

c.  Status:  Proposed  rule  issued 
October  15. 1980  (45  FR  68398),  comment 
period  closes  December  15, 1980. 

d.  For  Further  Information  Contact* 
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this  section,  an  association  that  has  a 
net  worth  at  least  equal  to  the  minimum 
net-worth  requirement  for  an 
association  on  the  annual  closing  date 
of  the  twentieth  anniversary  of 
insurance  of  accounts  as  provided  in 
paragraph  (bj  of  §  563.13  of  this  Chapter. 
and  that  has  a  ratio  of  scheduled  items 
(other  than  assets  acquired  in  a  merger 
instituted  for  supervisory  reasons)  to 
specified  assets  of  not  more  than  2.5 
percent  (except  as  provided  in 
subparagraph  (d)(4)  of  this  sentinn),  may 
loan  additional  amounts  as  follows: 

•  «  *  •  * 

(4)  An  association  that  has  a  net 
worth  at  least  equal  to  the  minimum  nyt 
worth  requirement  for  an  association  on 
(he  annual  closing  date  of  the  twentieth 
anniversary  of  insurance  of  accounts  as 
provided  in  paragraph  (b)  of  §  563.13  of 
this  Chapter,  m.ay  apply  to  the  Board  for 
an  exception  from  the  scheduled-items 
limatation  in  paragraph  (d)(2)  of  this 
section  '    *  *  The  application  shall  be 
filed  with  the  Principal  Supervisory 
Agent  with  a  copy  to  the  Director,  Office 
of  Examinations  and  Supervision.  *   '   " 
'         *         *         ft         • 

[Set;.  5,  4B  Slat.  132.  as.  amended  (1.^  L'.S.C. 
1464);  Reorg.  Plan  No  3  of  1947,  3  CFR.  194.1- 
4S  Comp..  p.  1071) 

By  '^iv  FnJeral  H  irr.e  Lohp.  Bank  Board 
Robert  D.  Under, 

Act:n\i  St(rfti:ry. 

Ihf.U        rti-^  TO  t'iicJ  IJ-J>J«>.  B  45  ami 
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NATIONAL  CREDIT  UNION 

ADMINISTRATION 

12CFRCh.  VIJ 

Improving  Government  Regjlations; 
Semi-Annual  Agenda  of  Regulations 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Publicatirin  of  Semi-Annua! 

Agenda  of  Regulations. 

SUMMARY:  Pursuant  to  Executive  Order 
No.  12044:  Improving  Government 
Regulations,  NCUA  is  publishing  a  list 
of  regulations  imder  consideration  l^' 
NCUA  as  of  Dere.T.ber  5.  1980 
DATE:  Effective  December  5,  1980 
ADDRESS:  National  Credit  Union 
Admimstraticn,  1776  G  Street.  N\V, 
Washington,  DC  20453. 
FOR  FURTHER  INFORMATION  CONTACT: 
(a)  On  the  Executive  Order  or  the 
Agenda.  Robert  Monheit,  Senior 
Attorney /Regulatory  Developm.ent 
Coordinator,  Ofrlce  of  General  Counsel. 
National  Gredit  Union  Administration  at 
the  above  address.  Telephone:  (202)  357- 


1030.  (b)  On  a  particular  regulation, 
contact  the  person  named  in  the  listing 
fnr  that  regulation  at  the  above  address, 
SUPPLEMENTARY  INFORMATION;  On 

.March  23,  1978,  Executive  Order  No. 
12044  was  issued,  directing  each 
executive  agency  to  publish  a  report  on 
procedures  to  improve  government 
reguhitions.  The  Executive  Order  also 
directed  each  agency  to  publish,  tAvice  a 
year,  a  list  of  significant  regulations 
being  considered,  along  with  a 
description  of  the  regulation,  its  need 
,ind  legal  basis,  its  status,  the  nam.e  and 
telephone  number  of  an  agency  official 
familiar  with  the  regulauon  and  whether 
a  regulatory  analysis  is  required  for  that 
rcijihition.  On  May  31, 1978.  NCUA 
published  its  draft  report  for  public 
conmient  (43  FR  23688);  N'CUA's  final 
report  was  published  on  March  23,  1979 
(44  FR  17954). 

The  first  Seiru  Annua!  .Agenda  was 
;)ui)lished  on  December  15,  1978  (43  FR 
58654).  Twelve  regulations  were  listed 
as  being  under  development  (from  the 
stage  of  preliminary  review  through  the 
issuance  of  a  final  regulation).  In 
addition,  the  first  Agenda  listed  twenty 
existing  regulations  to  be  reviet\ed  in 
the  future,  set  forth  a  brief  description  of 
the  aim  of  the  review,  and  gave  the 
name  of  an  agency  official  to  contact  fur 
further  information. 

The  second  Semi-.Annua!  Agenda  was 
published  on  July  2,  1979  (44  FR  30560). 
Nineteen  regulations  were  listed  as 
beina  under  devc'.npment.  (Those 
regulations  listed  in  the  first  Agenda  as 
having  been  issued  in  final  form  were 
not  listed  in  the  second  Agenda.)  The 
list  of  existing  regulations  to  be 
reviewed  was  divided  into  two 
categories.  The  first  (Regulations 
Reviewed")  coniainyd  a  list  of  nine 
regulations  where  subi'antiai  progress 
had  been  made  in  the  review  process 
(from  preliminary  review  through  the 
issuance  of  a  final,  revised,  regu!ati(jn). 
The  second  group  ("Regulations  to  be 
Reviewed")  listed  eleven  regulations  yet 
to  e  reviewed. 

The  thir-.'  SA-mi-Annual  Agenda  was 
published  on  December  19, 1979, 
Seventeen  regulations  were  lis'ed  a.s 
being  under  de;  elopment;  four 
regulations  were  listed  as  being  under 
active  review;  and  eleven  regulations 
were  listed  as  to  be  reviewed  in  the 
iuture. 

The  fourth  Semi  Annual  Agenda  was 
published  on  July  16.  1980  (45  FR  47695). 
The  categories  ("Regulations  Under 
Development",  "Regulations  Reviewed", 
and  "Regulations  to  be  Reviewed  ')  were 
continued.  In  addition,  target  dates  were 
established  for  the  completion  of  a 
"preliminary  review  memo"  (setting 


forth  the  need  for  the  regulations  and 
alternatives  to  be  considered)  for  each 
regulation  to  be  reviewed  in  the  first 
three  year  cycle  under  NCU.^s    Fir.a! 
Report",     a 

This  Agenda  retains  the  format  used 
in  its  predecessor.  Those  regulations 
listed  in  the  fourth  Agenda  as  having 
been  issued  in  final  have  not  been 
included. 

Agenda:  Regulations  Under 
Development 

la.  §  701.21-6A  Agency  Relatijr.sh'p 
with  Approved  Mortgage  Lender,  to 
permit  Federal  credit  unions  to  act  as 
agents  for  approved  mortgiGc  lenders. 

b.  Need:  To  provide  mortgage  loans  to 
members  of  those  Federal  crcd.t  unions 
that  are  unable  to  otherwise  provide 
such  loans.  ' 

Legal  Basis:  12  U.S  C.  §  1757(5;[Ai  ^nd 
(15);  12U.S.C.  §  1766. 

Status:  Proposed  rule  issudd  .August 
.30,  1979  (44  FR  50830),  comment  period 
closed  .November  7,  1979.  Under  review 
by  .staff 

d.  For  further  Information  Contact: 
Robert  M.  Fenner,  Deputy  General 
Counsel  or  John  L,  Culhane,  }r..  Senior 
Attorney,  Office  of  Genera!  Counsel, 
telephone:  (202)  357-1030. 

2.a.  §  701.35(d)(2)(ii).  Grace  Periods 
for  All  Share  Certificates,  limiiing  grace 
peiiods  uniformly  to  seven  days  -::fter 
maturity. 

b.  Need:  To  establ.^sh  uniformity  ?.n  J 
to  facilitate  equitabl£lSRk^''inistiation  af 
rate  regulations  for  all  financial 
institutions. 

Legal  Basis:  12  U.S.C.  1737,  !7fi6,  ur.d 
1789.  , 

c.  Status:  Final  rule  issued  N  JvemLier 
14,  1980  (45  FR  75169).  effective 
November  10,  1980. 

d.  For  Further  Informaiir.;'  Contact: 
Todd  A.  Okun,  Assista.ni  Cieneral 
Counsel.  Office  of  General  Coiinsti. 
tr'itj;hone;  (202)  357-1030, 

3. a.  §  701.21-l(d).  Dt  regulatuj;-.  of 
Loan  Interest  Rate  Classifications,  to 
permit  Federal  credit  unions  to  vary 
rato:;  of  interest  on  loans  according  to 
re.-ison.ihle  classificatii.ms  est.jbiished 
by  their  boards  ot  duecturs. 

b.  Need:  To  permit  greater  flexibility 
in  establishing  loan  interest  rates  ?o  as 
to  reduce  costs  and  increase  the  ability 
of  the  board  of  directors  to  ma:'ijge  the 
rredit  union's  loan  portfolio. 

Legal  Basis:  12  U.S.C.  l~r)7  '.-BB,  and 
1789. 

c.  Status;  Final  rule  issuf.'d  August  28. 
1980  (4.-1  FR  75365).  effective  August  21, 
1900. 

d.  For  Further  Information  C'>ntact: 
Thomas  C.  Buckman,  Staff  Ace,    ntant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065,  or 
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d.  For  Further  Information  Contact: 
Joseph  W,  Petrosky,  Staff  Accountant, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065. 

14.a.  Part  741,  Requirements  for 
Insurance,  clarifying  prerequisites  for 


and  Insurance,  telephone:  (202)  357- 
1065.  or  Steven  Bisker,  Attorney- 
Advisor,  Office  of  Genral  Counsel, 
telephone;  (202)  357-103a 

Review  of  Regulations 


b.  Status:  Final  regulation  issued,  see: 
Regulations  Under  Development,  No.  8 
(above). 

c.  For  Further  Information  Contact: 
Joseph  W.  Petrosky,  Staff  Accountant, 
Office  of  Examination  and  Insurance,  " 


^ 
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John  L.  Culhane,  Jr.,  Senior  Attorney, 
Offlce  of  General  Counsel,  telephone: 
(202)  357-1030. 

4.a.  §  701.35(m),  Premiums,  Finders 
Fees  and  the  Pa^onent  of  Dividends  in 
Merchandise,  to  limit  the  use  of  the 
premiums  by  Federal  credit  unions. 

b.  Need:  To  prohibit  practices  which 
may  result  in  returns  on  savings  in 
excess  of  rate  limitations;  to  enable 
consumers  to  better  compare  rate  of 
return  on  savings;  and  to  determine 
whether  NCUA  should  adopt  a  rule 
proposed  by  the  Depository  Institutions 
Deregulation  Committee. 

Legal  Basis:  12  U.S.C.  176^  and  1789. 

c.  Status:  Proposed  rule  issued 
November  14, 1980  (45  FR  75224), 
comment  period  closed  December  10. 
1980. 

d.  For  Further  Information  Contact: 
James  J.  Engel,  Assistant  General 
Counsel,  or  Todd  A.  Okun,  Assistant 
General  Counsel,  Office  of  General 
Counsel,  telephone:  (202)  357-1030. 

5.a.  §§701.34  and  701.35.  Share,  Share 
Draft,  and  Share  Certificate  Accounts; 
Part  761,  Share  Draft  Programs  for 
Federally  Insured  State  Chartered  Credit 
Unions,  setting  forth  the  requirem.ents 
for  the  establishment  and  maintenance 
of  share  draft  accounts. 

b.  Need:  To  relieve  unnecessary 
requirements  and  to  update  essential 
requirements  for  the  operation  of  share 
draft  programs. 

Legal  Basis:  12  U.S.C.  1766, 1785,  and 
1789. 

c.  Status:  Final  rule  issued  November 
14, 1980  (45  FR  75169),  effective 
November  10, 1980  except  that  the  first 
clause  in  §  701.35(l)(l)(iii)  and 

§§  701.35(1)(1)  (viii)  and  (xi)  are  effective 
March  1, 1981. 

d.  For  Further  Information  Contact: 
Todd  A,  Okun,  Assistant  General 
Counsel.  Office  of  General  Counsel, 
telephone:  (202)  357-1030,  or  Layne 
Bumgardner,  Director,  Division  of 
Examination  and  Supervision,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

6.a.  Delinquent  Consumer  Installment 
Loan  Classification  Polioy,  to  set  forth 
NCUA  policy  for  classifying  delinquent 
loans  as  losses. 

b.  Need:  To  clearly  define  the  policy 
to  be  used  by  NCUA  in  determining 
whether  certain  delinquent  loans  should 
be  considered  to  be  losses  and  to 
determine  whether  this  policy  should'be 
uniform  with  the  policies  of  the  other 
Federal  financial  institution  regulatory 
agencies. 

Legal  Basis:  12  U.S.C.  1766  and  1789. 

c.  Status:  Notice  of  proposed 
rulemaking  to  be  submitted  to  NCUA 
Board  in  January,  1981, 


d.  For  further  Information  Contact: 
Thomas  A.  Straslicka.  Chief- 
Examination  Section.  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

7.a.  §  701.35(e),  Withdrawals  From 
Share  CertiHcate  Accounts,  providing  a 
minimum  required  penalty  for 
withdrawals  prior  to  maturity. 

b.  Need:  To  simplify  existing  rule  on 
early  withdrawals,  to  promote  stability 
in  Federal  credit  unions  by  deterring 
early  withdrawals,  and  to  establish 
uniform  rules  for  financial  institutions. 

Legal  Basis:  12  U.S.C.  1766  and  1789. 

c.  Status:  Proposed  rule  issued  June 
25, 1980  (45  FR  42628);  comment  period 
closed  August  18, 1980;  NCUA  Board 
deferred  consideration  of  final  proposed 
rule,  November  14. 1980  (45  FR  75169). 

d.  For  Further  Information  Contact: 
Todd  A.  Okun,  Assistant  General 
Counsel,  Office  of  General  Counsel, 
telephone:  (202)  357-1030. 

8.a.  §§701.22  and  701.23,  Selling  and 
Cashing  Checks  and  Money  Orders, 
removing  regulatory  restrictions. 

b.  Need:  To  simplify  NCUA 
regulations  and  allow  greater  flexibility 
to  the  boards  of  directors  of  Federal 
credit  unions  in  the  establishment  of 
policies  and  procedures  for  selHng  and 
cashing  of  checks  and  money  orders. 

Legal  Basis:  12  U.S.C.  1757(12),  1766. 

c.  Status:  Final  rule  issued  December 
1. 1900  (45  FR  79412)  effective  December 
2, 1980. 

d.  For  Further  Information  Contact; 
Joseph  W,  Petrosky,  Staff  Accountant. 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1055. 

9,a,  §  701,21-6(b),  Real  Estate  Lending, 
removing  requirement  of  prior  NCUA 
approval  for  credit  unions  under  $2 
million  in  assets  and  removing 
restrictions  on  loan  origination  fees. 

b.  Need:  To  reduce  the  burden  of 
regulations  and  enable  Federal  credit 
unions  to  competitively  provide  real 
estate  loan  services  to  their  members. 

Lpgal  Basis:  12  U.S.C.  1757, 1766, 1789. 

c.  Status:  Proposed  rule  issued 
November  28, 1980  (45  FR  79079), 
comment  period  closes  December  31, 
1980. 

d.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065,  or 
John  L  Culhane,  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

lO.a.  Part  760  Flood  Insurance, 
governing  FCU  lending  secured  by 
improved  realty,  or  a  mobile  home, 
when  either  is  located  in  a  flood  plain. 

b.  Need:  To  provide  a  plain  English 
version  of  present  NCUA  flood 
insurance  regulations. 


Legal  Basis:  12  U.S.C.  1757, 1789;  42 
U.S.C.  4012a.  4106. 

c.  Status:  Proposed  rule  issued 
October  15. 1980  (45  FR  68398).  comment 
period  closes  December  15, 1980. 

d.  For  Further  Information  Contact: 
John  L.  Culhane  Jr.,  Senior  Attorney. 
Office  of  General  Counsel,  telephone: 
(202)  357-1030,  or  Ben  R.  Henson, 
Director,  Division  of  Enforcement,  Office 
of  Consumer  Affairs,  telephone:  (202) 
357-1080. 

ll.a.  Part  701,  Adjustable  Rate 
Mortgages,  allowing  credit  unions  to 
grant  real  estate  loans  with  interest 
rates  that  will  change  during  the  life  of 
the  loan. 

b.  Need:  To  minimize  the  effects  of 
volatile  financial  conditions  on  both 
home  buyers  and  Federal  credit  unions. 

Legal  Basis:  12  U.S.C.  1757(5)(A)(i) 
and  (ix). 

c.  Status:  Advance  notice  of  proposed 
rulemaking  issued  December  1, 1980  (45 
FR  79494),  comment  period  closes 
January  31, 1981. 

d.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065;  or 
John  L.  Culhane,  Jr.,  Senior  Attorney. 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

12.a.  §  742.2(a),  Liquidity  Reserves, 
amendment  to  permit  reserves  held  for 
purposes  of  the  Monetary  Control  Act  of 
1980  to  qualify  as  reserves  under 
NCUA's  liquidity  reserve  regulation. 

b.  Need:  To  amend  NCUA  regulation 
to  achieve  conformance  with  Federal 
Reserve  Act  (§  19(c)(2))  as  amended  by 
Monetary  Control  Act  of  1980  (§  104(a)). 
and  eliminate  unnecessary  duplic;  tive 
requirement. 

Legal  Basis:  12  U.S,C.  1762, 1766, 1789. 

c.  Status:  Final  rule  issued  November 
4, 1980,  (45  FR  73016),  effective 
November  3, 1980. 

d.  For  Further  Information  Contact: 
Thomas  A.  Straslicka,  Chief- 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065,  or  Robert  M.  Fenner, 
Deputy  General  Counsel,  Office  of 
General  Counsel,  telephone:  (202)  357- 
1030. 

13.a.  §§  701.26,  701.27-1,  701.28,  Joint 
Operations  and  Services,  including 
Credit  Union  Service  Center,  Purchase 
and  Sale  of  Accounting  Services. 

b.  Need:  To  review  to  update  and 
revise  if  necessary. 

•   Legal  Basis:  12  U.S.C,  1766  and  1789. 

c.  Status:  Preliminary  review 
memorandum  submitted  to  NCUA  Board 
in  October,  1980;  proposed  regulation 
drafted  and  scheduled  for  Board 
consideration  in  January,  1981. 
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b.  Status:  Proposed  regulation  drafted; 
see:  Regulations  Under  Development, 
No.  14  (above). 

c.  For  Further  Information  Contact: 
William  Berens^  Chief — Insurance 
Section.  Office  of  Examination  and 


b.  Target  Date:  September  30, 1981. 

c.  For  Further  Information  Contact: 
Layne  Bumgardner,  Director,  Division  of 
Examination  and  Super\'ision,  Office  of 
Examination  and  Insurance,  telephone 
(202)  357-1065. 


c.  For  Further  Information  Contact: 
Thomas  A,  Straslicka,  Chief — 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

9.a.  §§  701.21-1  through  701.21-6, 
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d.  For  Further  Information  Contact: 
Joseph  W.  Petrosky,  Staff  Accountant. 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065. 

14.a.  Part  741,  Requirements  for 
Insurance,  clarifying  prerequisites  for 
insurance  of  credit  union  member 
accounts  under  Title  II  of  the  Federal 
Credit  Union  Act. 

b.  Need:  Review  to  update  and  revise 
if  necessary. 

Legal  Basis:  12  U.S.C.  1789. 

c.  Status:  Proposed  draft  regulation 
under  review;  scheduled  for 
consideration  by  NCUA  Board  in 
January.  1981. 

d.  For  Further  Information  Contact: 
William  Berens.  Chief-Insurance 
Section.  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1060. 

15.a.  Part  749,  Records  Preservation 
Program,  requiring  credit  unions  to  store 
duplicates  of  certain  vital  records  off 
site. 

b.  Nee^:  Review  to  update  and  revise 
if  necessary. 

Legal  Basis:  12  U.S.C.  1766  and  1789. 

c.  Status:  Proposed  draft  regulation 
under  staff  review;  scheduled  for 
presentation  to  the  NCUA  Board  in 
February,  1981. 

d.  For  Further  Information  Contact; 
Thomas  A.  Straslicka.  Chief- 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone; 
(202)  357-1065. 

16.a.  §  701.21.  Loan  Interest  Rates,  to 
permit  Federal  credit  unions  toj:harge 
interest  rates  on  loans  up  to  21  percent. 

b.  Need:  To  safeguard  the  financial 
soundness  of  individual  credit  unions 
form  rising  money  market  interest  rates. 

Legal  Basis:  12  U.S.C.  1757(5)(A)(iv)(I), 
1757(5)(A)(iv),  1766. 

c.  Status:  Final  rule  issued  December 
9, 1980  (45  FR  81032),  effective  December 
3,  1980,  expiring  September  2, 1981  or  as 
otherwise  ordered  by  the  NCUA  Board. 

d.  For  Further  Information  Contact: 
Robert  H.  Dugger,  Director,  Office  of 
Policy  Analysis,  telephone:  (202)  357- 
1090,  or  Robert  M.  Fenner,  Deputy 
General  Counsel,  or  John  L.  Culhane,  Jr., 
Senior  Attorney.  Office  of  General 
Counsel,  telephone:  (202)  357-1030. 

17.d.  §  701.13.  Reporting  Policy,  to 
require  that  all  federally  insured  credit 
unions  file  a  Financial  and  Statistical 
Report  on  a  semi-annual  basis. 

b.  Need:  To  provide  a  uniform 
reporting  instrument  that  presents 
necessary  data  to  NCUA  in  an  efficient, 
useable  format. 

Legal  Basis:  12  U.S.C.  1756, 1782. 

c.  Status:  Proposed  rule  approved  by 
NCUA  Board  December  3, 1980. 

d.  For  Further  Information  Contact: 
Mike  Fischer.  Chief — Accounting  and 
Auditing  Section.  Office  of  Examination 


and  Insurance,  telephone:  (202)  357- 
1065,  or  Steven  Bisker.  Attorney- 
Advisor,  Office  of  Genral  Counsel. 
telephone:  (202)  357-1030. 

Review  of  Regulations 

The  following  is  a  list  of  regulations  to 
be  reviewed  in  the  future.  The  purpose 
of  the  review  will  be  to  update,  clarify, 
and  simplify  existing  regulations,  and  to 
eliminate  redundant  and  unnecessary, 
provisions.  These  regulations  are 
divided  into  two  groups.  The  first 
grouping  contains  those  regulations  in 
which  substantial  progress  has  been 
made  (since  the  last  publication  of  the 
Agenda)  and  includes  a  statement 
concerning  the  status  of  the  review.  The 
second  grouping  contains  those 
regulations  yet  to  be  reviewed.  Eaf;h 
regulation  listed  in  the  second  grouping 
contains  a  target  date  for  the  submission 
of  a  "preliminary  review  memo"  by  the 
staff  to  the  NCUA  Board.  This  memo 
will  set  forth  the  need  for  the  regulation, 
any  needed  changes,  and  the 
alternatives  to  be  considered. 

A.  Regulations  Reviewed 

l.a.  §§  701.2  and  701.14,  Incorporation 
by  Reference.  Accounting  Manual  For 
FCUs. 

b.  Status:  New  edition  under  staff 
review. 

c.  For  Further  Information  Contact: 
Mike  Fischer,  Chief — Accounting^nd 
Auditing  Section,  Office  of  Examination 
and  Insurance,  telephone:  (202)  357- 
1065. 

2. a.  §  701.21-l(d),  Loan  Interest  Rate 
Classification,  review  to  deregulate  and 
to  permit  Federal  credit  unions  to 
establish  their  own  classifications. 

b.  Status:  Final  regulation  issued,  see: 
Regulations  Under  Development,  No.  3 
(above). 

c.  For  Fiir'htr  information  Contact: 
Tho.Tias  C.  Buckman,  Staff  Accountant 
(.A.nalyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065. 

3.,T  S  701.34.  Share  Drafts,  review  to 
relie .  B  unnecessary  requirements  and 
update  essentia!  requirements. 

b.  Status:  Firi.^1  regulation  issued,  see: 
Regulations  Under  Development,  No.  5 
(above). 

c.  For  Further  Ir.for!T..ition  Contact: 
I  rjdd  .A  Okun.  Assistant  General 
Counsel,  Office  of  General  Counsel. 
telephonf :  (202)  357-lOJO,  or  Layne 
Bun'.g.'.rdnsr.  Director,  Division  of 
Examine'. tion  and  Supervision,  Office  of 
Examination  and  Insurcince,  telephone: 
(2021  357-1065. 

4.a.  §§  701.22  and  701.23,  Selling  and 
Cashing  Checks  and  Money  Orders. 
review  to  deregulate. 


b.  Status:  Final  regulation  issued,  see: 
Regulations  Under  Development.  No.  8 
(above). 

c.  For  Further  Information  Contact: 
Joseph  W.  Petrosky,  Staff  Accountant, 
Office  of  Examination  and  Insurance.  " 
telephone:  (202)357-1065. 

5.a.  §  701.21-6(b).  Real  Estate  Lending, 
review  to  deregulate  prior  approval 
requirement  for  credit  unions  under  $2 
million  and  to  deregulate  loan 
origination  fees. 

b.  Status:  Proposed  regulation  issued, 
see:  Regulations  Under  Development. 
No.  9  (above). 

c.  For  Further  Information  Contact: 
Thomas  C.  Buckman.  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)357-1055.  or 
John  L.  Culhane,  Jr..  Senior  Attorney. 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

6.a.  §§  701.26,  701.27,  701.28,  Joint 
Operations  and  Services,  review  to 
update,  consolidate,  and  relieve 
unnecessary  restrictions. 

b.  Status:  Proposed  regulation  drafted; 
see:  Regulations  Under  Development, 
No,  13  (above). 

c.  For  Further  Information  Contact: 
Joseph  W.  Petrosky,  Staff  Accountant, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065. 

7.a.  Part  703,  Investments  and 
Deposits,  review  to  update  necessary 
requirements  and  to  relieve  unnecessary 
restrictions. 

b.  Status:  Staff  reviewing  transfer  of 
certain  requirements  to  the  Accounting 
Manual  for  FCUs. 

c.  For  Further  Information  Contact: 
Robert  Schafer,  Chief — Supervision 
Section,  Office  of  Examii^ion  and 
Insurance,  telephone:  (202)  357-1065. 

8.a.  Part  721,  Incidental  Powers. 
review  of  restrictions  on  credit  union 
insurance  and  group  purchasing 
activities. 

b.  Status:  Advance  notice  of  proposed 
rulemaking  drafted,  to  be  presented  to 
NCUA  Board  December  18, 1980. 

c.  For  Further  Information  Contact: 
Daniel  Gordon,  Senior  Financial 
Economist,  Office  of  Policy  Analysis, 
telephone:  (202)  357-1090. 

9.d.  Part  735,  E.mployee  Responsibility 
and  Conduct,  review  to  update. 

b.  Status:  NCUA  Board  members 
currently  reviewing  a  m.emorandum 
covering  the  need  to  revise  this 
regulation. 

11. c.  For  Further  Information  Contact: 
James  J.  Engel,  Assistant  General 
Counsel,  Office  of  General  Couiisel, 
telephone:  (202)  357-1030. 

lO.a.  Part  741,  Requiremens  for 
Insurance,  review  to  simplify  and  reduce 
burdens. 
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16.a.  Parts  708  and  709,  Mergers  of 
Credit  Unions,  Division  of  Assets, 
Liabilities,  and  Capital,  review  to 
determine  whether  regulations  on  these 


.1 tU,. 


of  General  Counsel,  telephone:  (202) 

357-1030. 

Beatrix  D.  Fields. 

Acting  Secretary,  National  Credit  Union 

Ar/miniGfrntinrt  RnnPfi. 


authorize  depository  institutions  to 
permit  penalty-free  early  withdrawals  of 
time  deposit  funds  in  the  event  of  the 
bankruptcy  of  the  depositor.  Under  . 
niirrpnt  rules,  federallv  iitSured 
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b.  Status:  Proposed  regulaUon  drafted; 
see:  Regulations  Under  Development, 
No.  14  (above). 

c.  For  Further  Information  Contact: 
William  BerenSt  Chief — Insurance 
Section,  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1060. 

11. a.  §  742.2,  Liquidity  Reserves, 
review  to  update  list  of  investments 
qualifying  as  liquid  assets. 

b.  Status:  Final  regulation  issued,  see: 
Regulations  Under  Development,  No.  12 
(above). 

c.  For  Further  Information  Contact: 
Thomas  A.  Straslicka,  Chief — 
Examinafion  SecUon,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065,  or  Robert  M.  Fenner. 
Deputy  General  Counsel,  Office  of 
General  Counsel,  telephone:  (202)  357- 
1030. 

12.a.  Part  749,  Records  Preservation 
Program,  review  to  simplify  and  relieve 
burdens. 

b.  Status:  Proposed  regulation  drafted; 
see:  Regulations  Under  Development, 
No.  15  (above). 

c.  For  Further  Information  Contact: 
Thomas  A.  Straslicka.  Chief — 
Examination  Section,  Office  of 
Examinafion  and  Insurance,  telephone: 
(202)  357-1065.  \ 

13a.  Part  760,  Flood  Insurance,  review 
to  simplify. 

b.  Status:  Proposed  regulation  issued, 
see:  Regulafions  Under  Development, 
No.  10  (above). 

c.  For  Further  Informafion  Contact: 
John  L.  Culhane.  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

-     14.a.  §  701.13  ReporUng  Policy,  review 
to  revise  reporting  format. 

b.  Status:  Proposed  regulation  issued, 
see;  Regulations  Under  Development, 
No.  17  (above). 

c.  For  Further  Information  Contact: 
Mike  Fischer,  Chief — Accounting  and 
Auditing  Section,  Office  of  Examinafion 
and  Insurance,  telephone:  (202)  357- 
1065,  or  Steven  Bisker,  Attorney- 
Advisor,  Office  of  General  Counsel, 
telephone:  (202)  357-1030. 

15.a.  §  701.30,  Safe  Deposit  Box 
Service,  concerning  the  construcHon, 
location,  leasing,  access,  and 
recordkeeping  procedures  for  this 
service  to  Federal  credit  union  me.mbers. 

b.  Status:  Under  staff  review;  draft  of 
final  regulation  to  be  presented  to 
NCUA  Board  December  1980. 

c.  For  Further  Information  Contact: 
Joseph  \V.  Petrosky,  Staff  Accountant,, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1065. 

B.  Regulations  To  Be  Reviewed 

l.a.  §  700.1,  Definitions,  review  to 
update  and  clarify.    ^^ 


b.  Target  Date:  September  30. 1981. 

c.  For  Further  Information  Contact: 
Layne  Bumgardner.  Director.  Division  of 
Examinafion  and  Supervision.  Office  of 
Examination  and  Insurance,  telephone 
(202)  357-1065. 

2.a.  §§  701.2  and  701.14.  Incorporation 
by  Reference,  to  complete  review  of 
these  sections  by  reviewing  the  status  of 
the  Federal  Credit  Union  Bylaws. 

b.  Target  Date:  August  31, 1981. 

c.  For  Further  Informafion  Contact: 
Jon  Lander,  Chief — Chartering  Section, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1060. 

3. a.  §§  701.3  and  7014,  Standard  Form 
of  Bylaws  and  Amendment  of  Bylaws, 
review  to  determine  whether  the 
regulations  on  this  subject  are 
necessary. 

b.  Target  Date:  September  30. 1981. 

c.  For  Further  Information  Contact: 
Jon  Lander,  Chief — Chartering  Section. 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1060. 

4.a.  §  701.5,  Other  Applications,  and 
§  701.18,  Petitions,  review  to  consolidate 
with  other  administrafive  rules. 

b.  Target  Date:  March  31, 1981. 

c.  For  Further  Information  Contact: 
Robert  S.  Monheit,  Senior  Attorney, 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

5. a.  §  701.11,  Election  Report,  review 
to  determine  whethe;-  the  regulafion  is 
necessary  to  require  submission  of 
needed  report. 

b.  Target  Date:  March  31. 1961. 

c.  For  Further  Informafion  Contact: 
Thomas  A.  Straslicka,  Chief — 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

6. a.  §  701.12,  Supervisory  Committee 
Audit,  review  to  determine  whether  the 
regulation  on  tliis  subject  is  necessary  or 
whether  the  subject  might  be  covered  in 
a  manual. 

b.  Target  Date:  June  30, 1981. 

c.  For  Further  Information  Contact: 
Mike  Fischer.  Chief — Accounting  and 
Auditing  Section,  Office  of  Examination 
and  Insurance,  telephone:  (202)  357- 
1005. 

7. a.  §  701.19,  Retirement  Benefits  for 
Employees  of  Federal  Credit  Unions, 
review  to  update  and  revise  if 
necessary. 

b.  Target  Date:  September  30, 1981 

c.  For  Further  Information  Contact: 
Layne  Bumgardner,  Director,  Division  of 
Examination  and  Supervision,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

8. a.  §  701.20,  Surety  Bond  and 
Insurance  coverage,  review  to  update 
and  revise  if  necessary. 

b.  Target  Date:  December  31. 1980. 


c.  For  Further  Information  Contact: 
Thomas  A.  Straslicka.  Chief — 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

9.a.  §§  701.21-1  through  701.21-6, 
Lending  Regulations,  review  to  update, 
simplifv.  and  revise  if  necessary. 

b.  Target  Date:  July  31, 1981. " 

c.  For  Further  Information-Ofcntacl; 
Thomas  C.  Buckman,  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065,  or 
John  L.  Culhane,  Jr.,  Senior  Attorney. 
Office  of  General  Counsel,  telephone: 
(202)  357-1030. 

10. a.  §  701.21-7,  Loan  Parficipafions. 
review  to  update  and  revise  if 
necessary. 

b.  Target  Date:  July  31, 1981, 

c.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Staff  Accountant 
(Analyst),  Office  of  Exam.ination  and 
Insurance,  telephone:  (202)  357-1065. 

11. a.  §  701.32,  Payment  on  Shares  By 
Public  Units,  review  to  update  and 
revise,  and  to  determine  whether  subject 
may  be  covered  in  a  manual  rather  than 
a  regulation. 

b.  Target  Date:  August  31, 1981. 

c.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Staff  Accountant 
(Analyst),  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065. 

12. a.  §  701.33,  Compensafion  of 
Officials,  review  to  update  and  revise  if 
necessary. 

b.  Target  Date:  March  1, 1982. 

c.  For  Further  Informafion  Contact: 
Todd  A.  Okun,  Assistant  General 
Counsel,  telephone:  (202)  357-1030. 

13. a,  §  701.36,  Federal  Credit  Union 
Ownership  of  Fixed  Assets,  review  to 
updcile  and  revise  if  necessary. 

b.  Target  Date:  October  30. 1981. 

c.  For  Further  Information  Contact: 
Thomas  C.  Buckman,  Staff  Accountant 
(Analyst).  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1065. 

14  a.  Part  702,  Reserves,  review  to 
update  and  revise  if  necessary. 

b.  Target  Date:  June  30, 1981. 

c.  For  Further  Information  Contact: 
Randall  ].  Miller.  Director,  Regulatory 
Policy  and  Research  Division,  Office  of 
Policy  Analysis,  telephone:  (202)  357- 
1090. 

15.a.  Parts  706  and  707,  Conversion 
from  Federal  to  State  Credit  Union,  and 
Conversion  from  State  to  Federal  Credit 
Union,  review  to  determine  whether  the 
regulations  on  this  subject  are  necessary 
or  whether  the  subjept  m.ay  be  covered 
in  a  manual. 

b.  Target  Date:  March  30, 1981. 

c.  For  Further  Information  Contact: 
Jon  Lander,  Chief — Chartering  Section. 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1060. 
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By  order  of  the  Committee,  December  18. 
1980. 
Normand  R.  V.  Bernard, 

Exrcutive  Secretary  of  the  Committee. 

IKR  Ow;  («>-40()60  Filed  72-Z3-80:  B:«  jml 


Bank  Board  (202/377-6446),  Debra  A. 
Chong,  Attorney,  Office  of  the 
Comptroller  of  the  Currency  (202/447- 
1632).  or  Anthony  F.  Cole.  Deputy 
General  Counsel.  Depository  Institufions 


fom/^co    OC1  ol 


accounts  to  make  routine  addifions  to 
IRA/Keogh  accounts.  Under  FHLBB 
rules,  a  fixed  ceiling  time  deposit  may 
be  structured  to  provide  for  routine 
periodic  addifions.  Each  time  an 
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16.a.  Parts  708  and  709,  Mergers  of 
Credit  Unions,  Division  of  Assets, 
Liabilities,  and  Capital,  review  to 
determine  whether  regulations  on  these 
subjects  are  necessary  or  whether  they 
may  be  covered  in  a  manual. 

b.  Target  Date:  November  30. 1980. 

c.  For  further  Information  Contact:  Jon 
Lander,  Chief— Chartering  Section, 
Office  of  Examination  and  Insurance, 
telephone:  (202)  357-1060. 

17.a.  Part  720,  Description  of  Office, 
Disclosure  of  Official  Records, 
Availability  of  Information,  and 
Promulgation  of  Regulations,  review  to 
update,  simplify  and  revise  if  necessary. 

b.  Target  Date:  March  30, 1981. 

c.  For  Further  Information  Contact: 
Robert  Monheit,  Senior  Attorney,  Office 
of  General  Counsel,  telephone:  (202) 
357-1030. 

18.a.  Part  740,  Advertisement  of 
Insured  Status,  review  to  update, 
simplify  and  revise  if  necessary. 

b.  Target  Date:  October  30, 1980. 

c.  For  Further  Information  Contact: 
William  Berens,  Chief— Insurance 
Section,  Office  of  Examination  and 
Insurance,  telephone:  (202)  357-1060. 

19.a.  Part  745,  Clarification  and 
Definition  of  Account  Insurance 
Coverage,  review  to  update,  simplify 
and  revise  if  necessary. 

b.  Target  Date:  January  30, 1982. 

c.  For  Further  Information  Contact: 
James  J.  Engel,  Assistant  General 
Counsel,  Office  of  General  Counsel, 
telephone:  (202)  357-1030. 

20.a.  Part  746,  Rebate  Procedures  for 
Federally  Insured  Credit  Unions,  review 
to  update  and  revise  if  necessary. 

b.  Target  Date:  November  30, 1980. 

c.  For  Further  Information  Contact: 
Phillip  ].  Daniels,  Director,  Division  of 
Financial  Management,  Office  of  the 
Comptroller,  telephone:  (202)  357-1025. 

21.a.  Part  748,  Minimum  Security 
Devices  and  Procedures,  review  to 
update  and  simply. 

b.  Target  Date:  September  30, 1981. 

c.  For  Further  Information  Contact: 
Thomas  A.  Straslicka,  Chief- 
Examination  Section,  Office  of 
Examination  and  Insurance,  telephone: 
(202)  357-1065. 

22.a.  Part  750— Tort  Claims  Against 
the  Government,  review  to  update, 
simplify  and  revise  if  necessary. 

b.  Target  Date:  December  31, 1981. 

c.  For  Further  Information  Contact: 
Jay  C.  Keithley,  Senior  Attorney,  Office 


of  General  Counsel,  telephone:  (202) 

357-1030. 

Beatrix  D.  Fields, 

Acting  Secretary,  National  Credit  Union 
Administration  Board. 
December  18, 1980. 
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DEPOSITORY  INSTITUTIONS 
DEREGULATION  COMMITTEE 

12  CFR  Part  1204 
(Docket  No.  D-00 15] 

Penalty  for  Early  Withdrawals  of  Time 
Deposit  Funds  in  the  Event  of 
Bankruptcy 

agency:  Depository  Institutions 
Deregulation  Committee. 
ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Depository  Institutions 
Deregulation  Committee  ("Committee") 
is  considering  amending  the  penalty  for 
early  withdrawals  of  time  deposit  funds 
to  permit  penalty-free  withdrawal  in  the 
event  of  bankruptcy  of  the  depositor. 
DATES:  Comments  must  be  received  by 
February  16, 1981. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed  rule 
to  Normand  R.  V.  Bernard,  Executive 
Secretary,  Depository  Institutions 
Deregulation  Committee,  Federal 
Reserve  Building,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20551.  All  material  submitted 
should  include  the  Docket  Number  D- 
0015.  Such  material  will  be  made 
available  for  inspection  and  copying 
upon  request  except  as  provided  in 
§  1202.5  of  the  Committee's  Rules 
Regarding  Availability  of  Information 
(12  CFR  1202.5). 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  Douglas  Birdzell,  Counsel,  Federal 
Deposit  Insurance  Corporation  (202/ 
389-4261),  John  Harry  Jorgenson, 
Attorney,  Board  of  Governors  of  the 
Federal  Reserve  System  (202/452-3778), 
Allan  Schott,  Attorney-Advisor, 
Treasury  Department  (202/566-6798), 
Rebecca  Laird,  Senior  Associate 
General  Counsel,  Federal  Home  Loan 
Bank  Board  (202/377-6446)  Debra  A. 
Chong,  Attorney,  Office  of  the 
Comptroller  of  the  Currency  (202/447- 
1632),  or  Anthony  F.  Cole,  Deputy 
General  Counsel,  Depository  Institutions 
Deregulation  Committee  (202/452-3612). 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  considering  amending  the 
early  withdrawal  penalty  rule  to 


authorize  depository  institutions  to 
permit  penalty-free  early  withdrawals  of 
time  deposit  funds  in  the  event  of  the 
bankruptcy  of  the  depositor.  Under  . 
current  rules,  federally  iiftured 
commercial  banks,  mutual  savings 
banks,  and  savings  and  loan 
associations  are  required,  with  certain 
exceptions,  to  impose  a  penalty  upon 
the  withdrawal  of  time  deposit  funds 
prior  to  maturity.  The  minimum  required 
penalty  generally  is  an  amount  equal  to 
three  months'  simple  interest  on  the 
funds  withdrawn  where  the  original 
maturity  of  the  time  deposit  is  three 
months  to  one  year,  and  an  amount 
equal  to  six  months'  simple  interest  on 
the  funds  withdrawn  where  the  original 
maturity  of  the  time  deposit  is  more  than 
one  year.  With  respect  to  time  deposits 
with  an  original  maturity  of  less  than 
three  months,  the  minimum  required 
penalty  for  early  withdrawal  is  a 
forfeiture  of  an  amount  equal  to  the 
amount  of  simple  interest  that  could 
have  been  earned  on  the  funds 
withdrawn  if  the  funds  had  remained  on 
deposit  until  maturity.  (12  CFR  1204.103). 

Imposition  of  the  early  withdrawal 
penalty  when  funds  are  withdrawn  in 
the  event  of  bankruptcy  may  reduce  the 
assets  available  to  pay  the  claims 
against  the  debtor's  estate.  The 
Committee  believes  that  that  adoption 
of  a  bankruptcy  exception  would  not 
significantly  increase  the  administrative 
burden  of  the  penalty  since  the 
exception,  as  in  the  case  of  the  current 
exceptions  providing  for  penalty-free 
withdrawals  in  the  event  of  death, 
incompetence  and  where  an  IRA/Keogh 
depositor  is  59  Va  or  disabled,  would  be 
subject  to  well-defined  criteria. 

Specific  comment  is  requested  on 
whether  such  an  exception,  if  adopted, 
should: 

(1)  apply  to  corporations  as  well  as  to 
individuals  with  regular  incomes  and  smull 
sole  propcrietors; 

(2)  apply  to  liquidations  (Chapter  7). 
municipal  debt  adjustments  (Chapter  9), 
rehabilitations  and  reorganizations  (Chapter 
11)  and,  in  the  case  of  individuals,  extended 
repayment  plans  (Chapter  13)  under  the 
bankruptcy  code;* 

(3)  permit  penalty-free  withdrawals  to  be 
made  upon  the  filing  of  a  petition  for 
bankruptcy  or  only  upon  an  adjudication  of 
bankruptcy  or  a  court  ordered  distribution  of 
the  debtor's  estate;  and 

(4)  permit  penalty-free  withdrawals  lo  be 
made  by  a  debtor-in-possession  as  well  as  by 
a  trustee  in  bankruptcy. 


"Chapter  references  are  to  Title  II  of  the  L'luli'd 
Stiiles  Code  entitled  "Bankruptcy." 
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Options  2  and  3— Create  IRA/Keogh 
Notice  Account  to  Facilitate  Periodic 
Deposits 

Option  1  is  modest  in  scope,  adjusting 
the  maturity  of  IRA/Keogh  time  deposits 
to  accommodate  an  earlier  change  in 


provided  by  the  amended  ERISA;  it  also 
facilitates  depositor  shifting  to  more 
attractive  retirement  investment 
alternatives  when  they  exist,  as 
contemplated  by  the  recent  amendment 
to  ERISA.  The  Committee  believes  that 
n»r.....ti,r.inn  oitKor  aprniint  fl«  fl  nnp-vpar 


minimum  maturity  requirement  is 
satisfied)  or  rate  (for  example,  fixed  or 
floating)  for  the  deposit. 

The  Committee  believes  that  \he 
proposals  presented  would  enable 
depository  institutions  to  tailor  IRA/ 
Keoah  olans  to  specific  saver  needs  and 
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By  order  of  the  Committee,  December  18, 
1980. 
Normand  R.  V.  Bernard, 

Executive  Secretary  of  the  Committee. 

\i'\>  Dl,     f«)-»f)iVJOF'led  '2-23-flO:  B:4.S  3m\ 
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12  CFR  Part  1204 

(Docket  No.  D-0017] 

Retirement  Accounts 

AGENCY:  Depository  Institutions 
Drrr?gu!ation  Committee. 
ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Depository  Institutions 
Deregulation  Committee  ('Committee") 
is  considering  proposed  rules  that 
would:  (1)  enable  time  deposits  held  in 
Individual  Retirement  Accounts 
("IRAs")  and  Keogh  (H.R.  10]  plans  to 
accommodate  routine  additions  more 
conveniendy;  [2]  roduce  the  three-year 
maturity  of  the  special  IRA/Keogh 
deposit  category  to  one  year:  (3) 
increa.'ie.  revise,  or  eliminate  the  current 
8  percent  ceiling  rate  of  interest  payable 
on  iht;  special  IRA/Keogh  deposit 
category;  and  (4)  create  a  new  IRA/ 
Keogh  time  deposit  with  a  minimum 
requinjd  maturity  of  14  days  and  no 
prescribed  ceiling  rate  of  interest.  The 
proposed  rules  would  facilitate  the  use 
of  time  deposits  for  retirement  savings 
and  encourage  the  increased  use  of 
IR.A/kfogh  plans  consistent  with  the 
intent  n^  Congress  in  the  Employee 
Retirement  Income  Security  Act  cf  19r4 
to  encourage  individuals  to  save  for 
ihuir  le'irenienl. 

DATES:  Comrrents  must  be  received  by 
March  20,  1981. 

ADDRESS:  Interesu'd  parties  are  invited 
to  sul-'mit  written  d;.ta.  views,  or' 
arguments  regarding  the  .proposed  rules 
to  Nortniind  R,  V.  Bernard,  Federal 
Resoi  ve  Biiildir,',^,  20th  Street  and 
Constitution  Avenue.  XVV'.,  VVasltington, 
n.C,  20551,  Aii  material  submitted 
should  include  the  Docket  Number  D- 
0017,  Such  matf.rial  v.ill  be  made 
available  for  inspection  and  copying 
upon  request  B\c9pt  a?  provided  in 
§"l202.5  of  the  Com.'nittee's  Rules 
Rc'^Htdins  Availability  of  Information 
0^;  CFR  1202.5). 

FOR  FURTHER  JN.=OF!MATION  CONTACT: 
John  Harry  Jj"  :-.'.:r.  .Attorney,  Board 
of  Governors  of  the  Federal  Reserve 
S\  stem  (202/452-3rrB),  F.  Douglas 
Birdzell,  Counsel.  Federal  Deposit 
Insurance  Corporation  (202/389-^261). 
.'Mlr'n  Schott,  Attorney-Advisor, 
Department  of  Treasury  (202/566-6798). 
Rebecca  Laird,  Senior  Associate 
General  Counsel,  Federal  Home  Loan 


Bank  Board  (202/377-6446),  Debra  A. 
Chong,  Attorney,  Office  of  the 
Com.ptroller  of  the  Currency  (202/447- 
1632),  or  Anthony  F.  Cole,  Deputy 
General  Counsel,  Depository  Institutions 
Deregulation  Committee  (202/452-3612). 
SUPPLEMENTARY^ 4NFORMATION:  Although 
the  intent  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
is  to  encourage  qualified  individuals  to 
develop  their  own  pension  plans,  IRAs 
and  Keoghs  have  not  been  fully  utilized 
In  1977,  only  3.3  per  cent  of  eligible 
ta.Kpayers  in  the  Sll.OOO  to  S15.000 
income  class  held  some  form  of 
retirement  account  in  a  depository  or 
nondepository  institution,  while  52.4  per 
cent  of  those  with  incomes  of  S50,000  or 
more  held  some  form  of  retirement 
accoun'  (Latest  available  data.)  In  view 
of  the  Congressional  intent  to  encourage 
individuals  to  save  for  their  retirement, 
the  Committee  is  considering  regulatory 
actions  that  would  increase  the 
attractiveness  of  IRA/Keogh  accounts  at 
depository  institutions  by  rpducing 
present  administrative  obstacles  to 
periodic  additions  to  IRA/Keogh  lime 
deposits  and  by  increasing  the  yield 
availdble  to  retirement  savers. 

The  current  regulations  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve"),  the  Federal 
Deposit  Insurance  Corporation  ("FDIC"). 
and  The  Federal  Home  Loan  Bank  Bodid 
(  FMLBB').  provide  that  IRA/Keogh 
funds  may  be  invested  in  a  regular 
savings  account  or  in  a.^.y  time  deposit 
category  including  the  spegial  three- 
year,  fl  per  cent  lR.A./Keoah  account.  The 
interest  rate  ceilings  on  l;me  deposits 
held  in  IRAs  or  Keoghs  are  the  same  as 
on  nonretirement  accounts,  except  that 
tiiore  is  no  difiercntiai  m  the  rates  that 
banks  ard  thrifts  may  pay  en  IR'\/ 
Keogh  funds  invested  in  vhe  25-vveek 
money  market  certificate,  in  the  2V•^  year 
or  longer  small  saver  certificate,  or  the 
spV'cuil  three-year  IR.\/Keogh  d'. posit 
category. 

The  agencies'  regulations  governing 
account  additions,  however,  are  not 
uniform  ai;d  complicate  the  use  cf  lim.e 
deposits,  particularly  var'hble  ceiling 
time  deposits,  for  periodic  deposits  to 
IRAs  or  Keoghs.  Under  Federal  Reserve 
and  FDIC  rules,  each  addition  to  a  linw^, 
deposit  is  regarded  either  as  ha\  ing  a 
separate  and  rii.<-;inct  maturity  equal  to 
the  originally  agreed  upon  maturity  or  as 
resetting  the  m.aturity  of  the  entire 
account.  Federal  Reserve  .ind  FDIC 
regulations  also  requ;-e  thai  the  rate  of 
interest  paid  on  an  adduion  to  any 
existing  time  deposit  not  exceed  the 
applicable  ceiling  rate  on  the  date  the 
additional  deposit  is  made.  This  makes 
it  impractical  to  use  variable  ceiling  rate 


accounts  to  make  routine  additions  to 
IRA/Keogh  accounts.  Under  FHLBB 
rules,  a  fixed  ceiling  time  deposit  may 
be  structured  to  provide  for  routine 
periodic  additions.  Each  time  an 
addition  is  made,  however,  the  maturity 
of  the  entire  account  is  reset  for  a  period 
equal  to  the  term  of  the  original  account. 
No  additions  to  variable  ceiling 
accounts  are  permitted. 

The  Committee  requests  comment  on 
five  options  designed  to  reduce  the 
administrative  complexities  associated 
with  IRA/Keogh  time  deposits  and  to 
provide  a  more  attractive  yield  to 
retirement  savers.  Option  1  reduces  the 
minim.um  maturity  of  the  existing  special 
three-year  IR.A/Keogh  account  to  one 
year.  Options  2  and  3  provide  for  the 
creation  of  a  new  IRA/Keogh  one-year 
notice  account  that  would  facilitate  the 
receipt  of  periodic  deposits.  OpMon  4 
presents  three  alternative  ceiling  rate 
options  that  could  be  applied  to  the 
curren'ly  authorized  specid  three-year 
account,  the  one-year  account  described 
in  Option  1,  or  the  notice  accounts 
presented  in  Options  2  and  3.  Option  5 
provides  for  the  creation  of  a  new  14- 
day  IR.-\/Keogh  time  deposit  iv  ith  no 
prescribed  ceiling  rate  of  interest.  A 
discussion  of  the  five  options  follows. 

Option  1 — Reduce  IRA/Kecgh  .Accouril 

.Ma rarity  to  One  Year 

When  the  existing  special  three-year 
IR.-\/Keo^h  account  was  established  in 
1977,  the  minimum  maturity  of  the 
account  coincided  with  the  F.RI3A 
provisions  permitting  the  tax  penalty- 
free  ro!Io\er  of  1R.'\  funds  from  one 
trustee  to  another  once  every  three 
years.  Tax  penalty -free  [R\  rollovers, 
however  are  now  permitted  o.ice  a 
year.  In  order  to  keep  the  maturity  of  the 
special  IRA/Keogh  account  consi;-;tent 
with  tdx  law,  the  Commuttee  proposes  to 
reduce  the  minimum  m.aturLty  cf  the 
special  three-year  IRA/Keogh  account 
to  one  ye.ir. 

Reducing  the  m.ufurity  lo  on-?  >c-^r.  if 
accom.panipd  by  a  significant  uicrease  in 
or  elimination  of  the  8  percent  ceiling 
rate  on  the  special  IRA/Keogh  account, 
would  provide  depository  institutions 
With  grr.iter  fiexibility  in  desigrfing  and 
marketing  retirement  savings  program.^ 
However,  reducing  the  maturity  of  the 
dccount  may  contribute  lo  a  reduction  in 
depository  institution  account  stability, 
if  depositors  make  use  of  their  annual 
reinvestment  privileges  to  rollover  their 
existing  IRA/Keogh  accounts  into  tax 
qualified  retirement  plans  at  other 
institutions. 
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Keogh  depositors  to  immediately 
convert  their  accounts  without 
imposition  of  the  early  withdrawal 
penalty;  and 

(9)  Any  other  proposals  that  would 
reduce  the  administrative  complexities 
of  using  time  deposits  to  fund  IRAs  and 


Treasury  Department  (202/566-6798), 
Rebecca  Laird,  Senior  Associate 
General  Counsel,  Federal  Home  Loan 
Bank  Board  (202/377-6446),  Debra  A. 
Chong,  Attorney.  Office  of  the 
Comptroller  of  the  Currency  (202/447- 
16321,  or  Anthony  F.  Cole,  Deputy 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  115 

Surety  Bond  Guarantee;  Revision  of 
Rules  and  Regulations 

agency:  Small  Riiqinpif:  AHminisfralinn 
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Options  2  and  5— Create  IRA/Keogh 
Notice  Account  to  Facilitate  Periodic 
Deposits 

Option  1  is  modest  in  scope,  adjusting 
the  maturity  of  IRA/Keogh  time  deposits 
to  accommodate  an  earlier  change  in 
ERISA:  it  does  not  solve  the  problems 
associated  with  routine  periodic 
additions  under  current  regulations. 
Consequently,  to  reduce  administrative 
complexities,  the  Committee  is 
considering  establishing  an  IRA/Keogh 
notice  account  that  would  facilitate  the 
receipt  of  periodic  additions.  Options  2 
and  3  present  alternative  methods  for 
structuring  this  account.  A  notice 
account  is  an  account  from  which  funds 
may  not  be  withdrawn  prior  to  the 
expiration  of  a  period  of  notice  which 
must  be  given  by  the  depositor  a 
specified  number  of  days  in  advance  of 
withdrawal.  Notice  could  take  a  variety 
of  forms  including  a  specific  written 
notice  from  the  depositor  or 
arrangements  in  which  notice  is  given 
automatically  on  the  anniversary  of  the 
account  or  each  time  a  deposit  is  made. 

Under  Option  2:  (a)  A  one-year  notice 
of  intent  to  withdraw  on  a  specified  date 
is  required; 

(b)  the  institution  may  accept  regular 
additions  to  the  account  at  any  time  up 
to  14  days  before  the  expiration  or  end 
of  the  notice  period,  and  all  funds  on 
deposit  could  be  withdrawn  upon  the 
expiration  of  the  notice  period: 

(c)  Interest  could  be  paid  on  all 
additions  to  the  account  at  the  specified 
contract  rate:  and 

(d)  An  early  withdrawal  penally 
would  be  imposed  on  withdrawals  made 
prior  to  the  expiration  of  the  one-year 
notice  period. 

Under  Option  3:  (a]  A  one-year  notice 
of  intent  to  withdraw  on  a  specifed  date 
is  required; 

(b)  The  institution  may  accept  regular 
additions  to  the  account  at  any  time,  but 
the  amount  withdrawn  could  not  exceed 
the  amount  on  deposit  at  the  time  of 
notice: 

(c)  Interest  could  be  paid  on  all 
additions  to  the  account  at  the  specified 
contract  rate;  and 

(d)  An  early  withdrawal  penalty 
would  be  imposed  on  withdrawals  made 
prior  to  the  expiration  of  the  one-year 
notice  period. 

A  strength  of  these  options  is  that 
they  establish  IRA/Keogh  accounts  that 
readily  accommodate  routine  periodic 
additions  and  can  easily  be  understood 
by  both  account  holders  and  the 
institutions  authorized  to  offer  the 
accounts.  Under  both  Options  2  and  3 
the  one-year  notice  required  for 
withdrawal  accommodates  IRA 
depositors'  annual  rollover  privilege  as 


provided  by  the  amended  ERISA;  it  also 
facilitates  depositor  shifting  to  more 
attractive  retirement  investment 
alternatives  when  they  exist,  as 
contemplated  by  the  recent  amendment 
to  ERISA.  The  Committee  believes  that 
structuring  either  account  as  a  one-year 
notice  account  is  preferable  to 
establishing  an  account  with  a  stated 
maturity  of  one  year  that  could  accept 
periodic  deposits.  A  notice  account 
would  tend  to  lessen  deposit  volatility 
since  funds  would  not  mature 
automatically  at  the  end  of  a  year. 

Option  2  would  make  the 
administration  of  the  notice  account  less 
complex  since  all  funds  on  deposit  could 
be  withdrawn  at  one  time.  Under  Option 
2,  however,  depository  institutions  may 
be  concerned  that  even  after  notice  is 
given  depositors  would  be  able  to  earn 
interest  at  the  contract  rate  on  funds  on 
deposit  for  as  Uttle  as  14  days. 

Option  4 — Increase.  Revise,  or 
Eliminate  IRA/Keogh  Interest  Rate 
Ceiling 

Options  2  and  3  deal  primarily  with 
the  administrative  problems  of  making 
routine  additions  to  IRA/Keogh 
accounts,  but  do  not  address  the  issue  of 
what  deposit  rate  ceilings,  if  any,  should 
be  applied.  The  Committee  is 
considering  the  following  ceiling  rate 
options  that  could  be  applied  to  the 
currently  authorized  special  three-year 
account,  the  one-year  account  described 
in  Option  1,  or  the  notice  accounts 
presented  in  Options  2  and  3. 

(a)  Prescribe  no  ceiling  rate  of 
interest: 

(b)  Establish  a  fixed  ceiling  at  a  rate 
greater  than  8  per  cent.  Within  the 
ceiling  rate  limitations,  an  institution 
could  change  the  rate  paid  on  the 
account  with  one  year's  notice  or 
change  the  rate  immediately  if  required 
by  a  regulatory  ceiling  rate  change:  or 

(c)  Establish  a  floating  ceiling  indexed 
to  the  rate  on  U.S.  Government 
securities  of  specified  maturity  (e.g.,  91 
day,  182  day,  one  year,  or  two  and  a  half 
year  Treasury  security  yield).  Changes 
in  the  ceiling  rate  could  occur  quarterly, 
semi-annually,  or  annually. 

Option  5— Create  14-Day  IRA/Keogh 
Time  Deposit 

The  Committee  also  is  considering 
establishment  of  an  IRA/Keogh  plan 
time  deposit  with  a  minimum  required 
maturity  or  notice  period  of  14  days.  No 
ceiling  rate  of  interest  payable  on  this 
special  category  would  be  prescribed. 
This  option  would  provide  maximum 
flexibility  to  depository  institutions  in 
structuring  retirement  accounts.  Under 
this  option,  an  institution  could  choose 
any  maturity  (so  long  as  the  14-day 


minimum  maturity  requirement  is 
satisfied)  or  rate  (for  example,  fixed  or 
floating)  for  the  deposit. 

The  Committee  believes  that  Ihe 
proposals  presented  would  enable 
depository  institutions  to  tailor  IRA/ 
Keogh  plans  to  specific  saver  needs  and 
market  circumstances  and  thereby 
attract  and  retain  relatively  stable 
retirement  funds.  In  addition,  these 
proposals  would  encourage  savings  and, 
by  enhancing  the  competitive  posture  of 
depository  institutions  vis-a-vis 
nondepository  institutions,  would 
enable  depository  institutions  to 
function  more  safely  and  soundly  in 
increasingly  competitive  financial 
markets.  The  Committee  is  concerned, 
however,  that  adoption  of  any  of  the 
proposals  making  IRA/Keogh  accounts 
significantly  more  attractive  could 
encourage  depositors  not  qualified  to 
open  IRA/Keogh  accounts  to  open  such 
accounts.  To  lessen  the  potential  for 
abuse,  the  Committee  is  considering 
adoption  of  a  provision  requiring  an 
appropriate  official  of  the  depository 
institution  to  obtain  certification  from 
each  depositor  that  he  or  she  qualifies  to 
hold  an  IRA/Keogh  account.  Such 
certification  for  IRAs  might  include 
presentation  of  a  W-2  form  indicating 
eligibility. 

To  aid  in  its  consideration,  the 
Committee  requests  comment  on  the  five 
options  discussed  above.  Specific 
comments  also  are  requested  on: 

(1)  The  minimum  required  early 
withdrawal  penalty  that  should  be 
imposed  on  withdrawals  prior  to  the 
receipt  and  expiration  of  the  one-year 
notice  period  under  Options  2  and  3: 

(2)  The  minimum  required  early 
withdrawal  penalty  that  should  be 
imposed  on  premature  withdrawals 
unOrjr  Option  5: 

(3)  The  potential  for  misuse  of  IRA/ 
Keogh  accounts  under  any  of  the  options 
and  steps  that  might  be  taken  to  lessen 
the  potential  for  misuse; 

(4)  The  ceiling  rate  options  (e.g.,  no 
ceiling,  fixed  rate  ceiling,  or  floating 
ceiling)  that  would  be  most  attractive  to 
depository  institutions  and  their 
customers; 

(5)  The  Treasury  bill  security  that 
should  be  selected  as  the  index  if  a 
floating  rate  ceiling  is  adopted  (Option 
4c)  and  the  frequency  of  change  in  the 
ceiling  rate  (e.g..  quarterly,  semi- 
annually, annually); 

(6)  The  potential  impact  of  the 
proposals  on  deposit  stability  at 
depository  institutions; 

(7)  The  effect  of  the  proposals  on  the 
earnings  of  depository  institutions: 

(8)  Whether,  in  the  event  any  of  the 
options  is  adopted,  institutions  should 
be  authorized  to  permit  existing  IRA/ 
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reputation;  (8)  the'abolition  of  the 
previous  requirement  for  a  non- 
refundable bid  bond  fee  payable  with 
each  application  and  an  increase  in  the 
miarantpp  fpp  navahle  to  SBA  bv  the 


and  conditions  which  vary  from  those 
used  by  SBA  in  connection  with  another 
surety. 

As  provided  by  the  statutory 
amendments,  SBA  may  issue  regulations 


business  in  conformity  with  Part  120"  of 
the  Regulations.  This  requirement  would 
be  deleted  by  this  revision.  In  its  place, 
§  115.4(b)  would  be  changed  to 
incorporate  the  Agency's  longstanding 
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Keogh  depositors  to  immediately 
convert  their  accounts  without 
impositiun  of  the  early  withdrawal 
penalty;  and 

(9)  Any  other  proposals  that  would 
reduce  the  administrative  complexities 
of  using  time  deposits  to  fund  IRAs  and 
Keoghs. 

By  order  of  the  Committee,  December  IB. 

1900, 

Normand  R.  V.  Bernard, 

E\ecuti\-e  Secretary  of  the  Committee. 

llR  Dmi     Hinnoijl  Filed  U'-Z3-«1:  6:45am| 
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12  CFR  Part  1204 
[Docket  No.  D-0016] 

Effective  Date  of  Ceiling  Rates  on 
MMC's  and  SSC's 

AGENCY:  Depository  Institutions 
Deregulation  Committee. 
action:  Proposed  rulemaking. 

SUMMARY:  The  Depository  Institutions 
Deregulation  Committee  ("Committee") 
proposes  to  adopt  rules  reducing  the 
period  between  the  announcement  and 
the  effective  date  of  the  ceiling  rates  of 
interest  payable  on  the  26-week  money 
market  certificate  (MMC)  and  on  the  Ih-i 
year  and  longer  small  saver  certificate 
(SSC).  Under  the  current  rules,  the 
ceiling  rates  of  interest  payable  on 
MMCs  and  SSCs  are  announced  on 
Monday  and  are  effective  the  following 
Thursday.  Under  the  proposed  rules,  the 
ceiling  rates  of  interest  announced  on 
Monday  would  become  effective  on  the 
following  Tuesday  or,  as  an  alternative, 
Wednesday. 

DATES:  Comments  must  be  received  by 
February  16, 1981. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed  rules 
to  Normand  R.  V.  Bernard,  Executive 
Secretary,  Depository  Institutions 
Deregulation  Committee,  Federal 
Reserve  Building,  20th  Street  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20551.  All  material  submitted 
should  mclude  the  Docket  Number  D- 
0016.  Such  material  will  be  made 
available  for  inspection  and  copying 
upon  request  except  as  provided  in 
§  1202.5  of  the  Committee's  Rules 
Regarding  Availability  of  Information 
(12  CFR  §  1202.5). 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  Douglas  Birdzell.  Counsel,  Federal 
Deposit  Insurance  Corporation  (202/ 
389-4261),  John  Harry  Jorgenson, 
Attorney,  Board  of  Governors  of  the 
Federal  Reserve  System  (202/452-3778). 
Allan  Schott,  Attorney-Advisor. 


Treasury  Department  (202/566-6798). 
Rebecca  Laird,  Senior  Associate 
General  Counsel,  Federal  Home  Loan 
Bank  Board  (202/377-6446),  Debra  A. 
Cheng.  Attorney,  Office  of  the 
Comptroller  of  the  Currency  (202/447- 
1632),  or  Anthony  F.  Cole,  Deputy 
General  Counsel,  Depository  Institutions 
Deregulation  Committee  (202/452-3612). 
SUPPLEMENTARY  INFORMATION:  The 
ceiling  rate  of  interest  payable  on  MMCs 
is  tied  to  the  discount  yield  (auction 
average)  on  the  most  recently  issued 
six-month  United  States  Treasury  bills. 
United  States  Treasury  bills  maturing  in 
six  months  normally  are  auctioned  on 
Monday  and,  under  current  rules,  the 
ceiling  rate  of  interest  based  on  the 
discount  yield  (auction  average)  is 
effective  the  following  Thursday,  the 
day  on  which  the  Treasury  'oills  are 
issued.  This  ceiling  rate  is  effective  until 
the  next  issuance  of  six-month  United 
States  Treasury  bills.  The  ceiling  rate  of 
interest  payable  on  SCCs  is  tied  to  the 
average  2'/2  year  yield  for  United  States 
Treasury  securities  as  determined  bi- 
weekly by  the  United  States  Treasury. 
The  average  2V2  year  yield  on  United 
States  Treasury  securities  is  announced 
by  Treasury  on  Monday  afternoon 
(based  on  the  average  2V2  year  yield  for 
the  five  business  days  ending  on 
Monday)  and,  under  current  rules,  the 
ceiling  rates  based  on  that  average  2''2 
year  yield  are  effective  for  a  two-week 
period  beginning  on  the  following 
Thursday. 

In  order  to  more  closely  link  the 
ceiling  rates  of  interest  payable  on 
MMCs  and  SSCs  with  current  market 
rates,  the  Committee  proposes  to  adopt 
rules  reducing  the  time  between  the 
announcement  and  effective  date  of  the 
ceiling  rates.  Under  the  proposed  rules, 
the  ceiling  rates  announced  on  Monday 
would  be  effective  for  new  MMCs  or 
SSCs  issued  on  the  following  Tuesday  or 
Wednesday  rather  than  on  the  following 
Thursday.  Comment  is  requested  on 
whether  a  Tuesday  or,  as  an  alternative, 
a  Wednesday  effective  date  would 
allow  sufficient  time  for  institutions  to 
make  any  changes  necessary  for 
implementation  of  the  new  ceiling  rates. 
Comment  is  particularly  requested  on 
potential  problems  that  institutions  may 
encounter  in  (1)  obtaining  information 
on  the  new  ceiling  and  (2)  posting  or 
advertising  the  new  ceiling  rate. 

By  order  of  the  Committee,  December  18. 

1980. 

Normand  R.  V,  Bernard, 

Executive  Secretary  of  the  Committee. 

I"R  Un,    8U-)0063  Filed  12-23-80.  8.43  am\ 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  115 

Surety  Bond  Guarantee;  Revision  of 
Rules  and  Regulations 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  rules  and 
regulations  would  replace  the  existing 
regulations  governing  the  surety  bond 
guarantee  program.  The  revision  is 
brought  about  primary  as  a  result  of 
enactment  of  amendments  (Pub.  L.  95- 
507,  92  Stat.  1757.  October  24,  1978)  to 
the  statutory  authority  for  this  program 
(15  U.S.C,  Sec.  694  a  and  b). 

The  proposed  regulations  would  make 
changes  which  are  mandated  by  the 
legislation  and  changes  where  the  SBA 
has  decided  to  adopt  new  discretionary 
authority  under  the  legislation.  The 
other  changes  are  designed  to  clarify 
and  simplify  the  existing  surety  bond 
guarantee  regulations. 

The  changes  deal  essentialiy  with 
underwriting  standards,  the  SBA 
guarantee,  and  other  aspects  of 
participation  by  sureties  in  the  program. 
The  change  affecting  small  contractor 
applicants  has  to  do  with  fees  payable 
to  SBA  and  participating  sureties  by  the 
contractor. 

DATES:  Comments  must  be  received  on 
or  before  February  23. 1981. 
ADDRESSES:  Comments  are  to  be 
addressed  to  Associate  Administrator 
for  Investment.  Small  Business 
Administration,  1441  L  Street.  NW, 
Washington,  D.C.  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  F.  Huegel,  Acting  Chief.  Surety 
Bond  Guarantee  Section.  Office  of 
Special  Guarantees,  1815  N.  Lynn  Street, 
Arlington,  Virginia  22209,  (703)  235-2907. 
SUPPLEMENTARY  INFORMATION:  Covered 
by  this  proposed  revision  of  the 
regulations  are:  (1)  the  primary  factors 
SBA  may  use  in  determining  whether  to 
impose  upon  particular  surety  terms  and 
conditions  of  the  SBA  guarantee  which 
may  vary  from  those  used  by  SB.A  in 
connection  with  another  surety;  (2)  the 
specific  circumstances  in  which  SBA 
may  refuse  to  issue  further  guarantees  to 
a  surety,  modify  the  conditions  under 
which  such  guarantees  will  be  issued: 
(3)  the  specific  grounds  upon  which  SBA 
may  deny  liability  under  the  SBA 
guarantee;  (4)  the  definition  of  a  surety: 
(5)  the  scope  of  the  audit  SB.A  may 
perform  on  the  premises  of  a 
participating  surety;  (6)  the  "ancillary" 
bonds  to  which  the  SBA  guarantee  may 
extend;  (7)  the  long-standing  Agency 
requirement  that  principals  of  the 
contractor  possess  good  character  and 
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upon  final  payment,  would  adjust  such 
previous  "advance"  disbursements.  SBA 
has  given  consideration  to  the  need  for 
implementing  this  authority  but  has 
determined  that  it  would  be 


contractor  on  one  project,  the  aggregate 
amount  of  the  contracts  shall  not  exceed 
$1,000,000. 

(b)  Percentage  Guarantee.  SBA  may 
guarantee  up  to  90  percent  of  the  loss 


and  actually  paid  as  a  result  of  having 
executed  the  bond  or  bonds  guaranteed 
by  SBA,  less  those  amounts  recovered  at 
the  time  of  payment  by  the  surety 
com.nanv.  "Loss"  shall  not  inclulie  and 
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reputation;  (8)  the'abolition  of  the 
previous  requirement  for  a  non- 
refundable bid  bond  fee  payable  with 
each  application  and  an  increase  in  the 
guarantee  fee  payable  to  SBA  by  the 
contractor  upon  issuance  of  a  final 
performance  or-payment  bond;  (9)  an 
increase  in  the  premium  that  the  surety 
may  charge  to  a  contractor  on  contracts 
over  $250,000;  (10)  clarification  of  what 
loss  by  surety  is  reimbursable  by  SBA 
under  the  guarantee;  (11)  deletion  of  oral 
approval  authority  to  SBA  field  offices; 
and  (12)  a  provision  that  SBA  will 
guarantee  a  surety  bond  only  in  cases 
where  work  under  a  contract  is  not  yet 
underway. 

To  overcome  weaknesses  with  respect 
to  the  SBA  guarantee,  and  to  remove 
operational  problems.  Congress  passed 
Pub.  L  95-507,  amending  Part  B  of  Title 
IV  of  the  Small  Business  Investment  Act 
(15  U.S.C.  Sec.  694  a  and  b)  (the  "Act"). 
These  amendments  to  the  Act  provided 
for  certain  mandatory  changes  and  for 
certain  new  discretionary  authority  to 
SBA. 

Mandated  Changes 

Under  the  amendments,  the  nature  of 
SBA's  guarantee  is  clarified  and 
circumstances  under  which  SBA  may 
deny  liability  are  specified.  These 
mandatory  changes  have  been 
incorporated  into  the  proposed 
regulations  at  §  115.11. 

The  Act  makes  changes  in  the 
definition  of  two  key  terms.  First,  the 
definition  of  surety  is  broadened  to 
include  "agent,  independent  agent, 
underwriter,  or  any  other  company  or 
individual  empowered  to  act  on  behalf 
of  such  person."  This  definition  appears 
in  §  115.3.  Second,  as  now  provided  by 
the  Act.  the  SBA  gurantee  may  extend  to 
bonds  which  are  "ancillary"  to  and 
"coterminous"  with  bid,  performance, 
and  payment  bonds.  Such  "ancillary  and 
coterminous  bonds"  (defined  in 
§  115.2(c))  have  been  defined  by  SBA  as 
being  those  bonds  incidental  to  the 
contract  and  essential  to  its 
performance. 

Changes  Based  Upon  Discretionary 
Authority 

The  statutory  amendments  gave  new 
discretionary  authority  to  thf> 
Administration  permitting  it  to  vary 
from  surety  to  surety  the  terms  and 
conditions  of  an  SBA  guarantee  of  a 
surety  bond.  SBA  submits  that  it  is  in 
the  best  interest  of  the  program  to  adopt 
this  authority.  A  proposed  new  rule, 
therefore,  appears  at  115.6(b).  With  the 
new  rule  are  examples  of  possible 
factors  which  could  form  a  basis  for  a 
determination  by  the  Administration  to 
impose,  upon  a  particular  surety,  terms 


and  conditions  which  vary  from  those 
used  by  SBA  in  connection  with  another 
surety. 

As  provided  by  the  statutory 
amendments,  SBA  may  issue  regulations 
requiring  sureties  to  meet  Agency 
standards  in  their  underwriting,  claims 
practices,  and  loss  ratios.  It  is  SPA's 
policy  that  sureties  participating  in  the 
program  adhere  to  the  principles  and 
standards  prevailing  in  the  surety 
industry  in  regard  to  underwriting  and 
claim  practices.  However,  SBA 
recognizes  that  there  must  be  flexibility 
in  regard  to  the  standards  applying  to 
small  contractors  because  of  the  nature 
of  the  Surety  Bond  Guarantee  Program. 
The  Agency  believes  it  is  in  the  best 
interest  of  the  program  to  adopt  criteria 
whereby  the  Agency  can  refuse  to 
continue  to  guarantee  bonds  of  a  surety 
whose  operations  as  a  participant  have 
not  been  entirely  satisfactory  from  the 
Administration's  standpoint  as  a 
guarantor  of  the  surety's  bonds,  or 
impose  other  sanctions  on  a  surety 
which  experiences  excessive  losses, 
subject  to  the  right  of  the  surety  to 
appeal.  The  proposed  new  criteria 
appear  in  the  new  rule  at  §  115.12. 
SBA  has  decided  that  it  will  not 
propose  at  this  time  a  regulation 
regarding  loss  ratios  other  than  the 
sanctions  mentioned  in  the  preceding 
paragraph.  A  more  specific  proposal  will 
be  made  after  criteria  are  developed. 

Other  Changes 

For  some  time,  SBA  has  been 
operating,  on  a  trial  basis,  a  form  of 
blanket  authorization  for  contractors 
who  have  demonstrated  a  record  of 
satisfactorily  performing  contracted 
work.  The  objective  has  been  to 
facilitate  the  issuance  of  bid  bonds  to  a 
contractor,  within  pre-approved  limits, 
where  the  surety's  and  the  contractor's 
performance  record  justified  pre- 
qualification  for  bonds  within 
established  limits.  Otherwise,  before  a 
surety's  issuance  of  a  bid  bond  under 
the  SBA  guarantee.  SBA  must  review 
and  act  upon  a  separate  application  for 
each  individual  bond.  Since  only  a 
fraction  of  bids  result  in  a  final  bond,  it 
has  been  an  SBA  objective  to  reduce  the 
SBA  review  process  on  bid  bonds.  The 
Agency's  experience  with  this  trial 
system  has  been  satisfactory  and  useful. 
Savings  in  time  to  contractors,  sureties, 
and  SB.^  have  been  significant.  Based 
upon  the  experience,  SBA  had  decided 
to  adopt  the  surety  bonding  line  concept. 
New  regulations  for  this  selective,  pre- 
approval  guarantee  system  are  found  at 
§  115.10. 

As  presently  in  effect,  §  115.4(b) 
requires  that  an  eligible  applicant 
"operate  or  propose  operation  of  a 


business  in  conformity  with  Part  120"  of 
the  Regulations.  This  requirement  would 
be  deleted  by  this  revision.  In  its  place, 
§  115.4(b)  would  be  changed  to 
incorporate  the  Agency's  longstanding 
requirement  that  an  applicant's 
principals  have  good  character  and 
reputation. 

Explicit  authority  for  SBA  to  audit 
participating  sureties  is  contained  in  the 
1978  Act  and  has  been  incorporated  in 
the  Regulations,  at  §  115.13.  The  fees 
charged  a  contractor  would  be  modified. 
The  present  requirement  for  a  $10  bid 
bond  fee  payable  with  each  application 
would  be  abolished.  Under  the  proposed 
change,  SBA  would  make  no  charge 
until  a  final  bond  has  been  issued.  No 
charge  would  be  made  for  bid  bonds, 
but  to  offset  this  and  to  reduce  SBA's 
losses  under  the  program,  it  is  proposed 
that  the  present  SBA  charge  of  $2.00  per 
$1,000  of  the  contract  amount  be 
changed  to  one-half  percent  (.5%)  of  the 
contract  amount. 

SBA  has  been  concerned  that 
relatively  few  bonds  under  the  program 
are  issued  for  contracts  of  over  $250,000 
as  compared  with  the  number  just  under 
$250,000.  Existing  SBA  policy  presents  a 
disincentive  for  participating  sureties  to 
issue  bonds  where  the  contract  price  is 
over  $250,000.  At  present,  SBA  limits  a 
surety  to  a  bond  premium  of  one  percent 
for  the  part  of  the  contract  price  which 
exceeds  $250,000,  as  compared  with  a 
premium  of  one  and  a  half  percent 
allowable  on  the  first  $250,000.  To 
provide  greater  opportunities  for  larger 
size  contracts  for  contractors 
participating  in  the  program,  SBA 
proposes  now  to  remove  the  existing 
two-tier  structure  applicable  to  the 
maximum  permissible  premium  rale. 
The  primary  objective  is  to  increase  the 
competition  in  the/jrety  industry  to 
issue  bonds  onJ*fger-size  contracts  for 
the  small  contractors  in  the  program. 
Small  contractors  attempting  to  bid  on 
larger  contracts  will  benefit  from  having 
more  sureties  willing  to  bond  them. 
Proposed  §  115.9(c)  ("Surety  Bond 
I'remiums")  would  establish  a  uniform 
maximum  acceptable  premium  rate  of 
1.5  percent  of  contract  price,  for  bonds 
of  any  size  issued  under  the  program. 
(All  premium  rates  would  continue  to  be 
subject  to  the  authorization  of  the 
appropriate  State  Insurance 
Department.)  SBA  has  not  changed  its 
maximum  for  acceptable  bond  premium 
rates  since  1976.  Approximately  two 
years  ago,  "Manual"  rates  of  the  Surety 
Association  of  America  were  increased. 
The  1978  Act  empowers  but  does  not 
require  SBA  to  make  periodic  advance 
payments  to  sureties  based  upon  the 
surety's  past  losses  incurred  in  the 
program.  Under  such  a  procedure,  SBA, 


85062  Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Proposed  Rules 


industry  for  the  type  of  bond  or  bonds 
involved. 

(3)  Surety  shall  affirm  that  without  the 
SBA  guarantee  to  Surety,  it  will  not 
issue  the  bond  or  bonds  to  the  principal. 

(4)  Surety  shall  take  all  steps 


§  115.7    Surety's  underwriting  standard. 

In  underwriting  an  SBA  guarantee 
bond,  the  surety  is  expected  to  adhere  to 
the  surety  industry's  general  principles 
and  practices  used  in  evaluating  the 
credit,  capacity,  and  character  of  a 


concern  shall  pay  SBA  a  guarantee  fee 
of  one-half  of  one  percent  (.59*)  of  the 
contract  amount. 

(b)  SBA  Charge  to  Surety.  The  surety 
shall  pay  SBA  a  guarentee  fee  equal  to 
twenty  percent  (20%)  of  the  bond 
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upon  final  payment,  would  adjust  such 
previous  "advance"  disbursements.  SBA 
has  given  consideration  to  the  need  for 
implementing  this  authority  but  has 
determined  that  it  would  be 
inappropriate  to  implement  it  until  such 
time  as  a  complete  evaluation  of  the 
present  claims  payment  system  is 
completed. 

Finally,  the  revision  would  delete  the 
authority  of  SBA  field  offices  to  give 
temporary  oral  approvals  to  surety  bond 
applications,  and  would  provide  that 
guarantees  will  be  issued  only  when 
work  under  a  contract  is  not  yet 
underway.  It  has  been  SBA's  experience 
that  contrary  practices  have  been 
deleterious  to  the  program. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  of  15  U.S.C.  Sec.  687(c) 
and  15  U.S.C.  Sees.  694a  and  694b,  it  is 
proposed  to  revise  as  set  forth  below, 
Part  115,  Chapter  I,  Title  13  of  the  Code 
of  Federal  Regulations: 

PART  115— SURETY  BOND 
GUARANTEE 

ll.'j.l  Statutory  Provisions. 

WCi.Z  Policy. 

n.')3  Definitions. 

115.4  Eligibility. 

115.5  Procedures  for  Surety  Bond  Cuiiriinlee 
Assistance. 

115.6  Guarantee  Agreement. 

115.7  Surety's  Underwriting  Standards 

115.8  SBA's  Underwriting  Review 

115  9    Guarantee  Fees  and  Surety  Bond 
Premiums. 

115.10  Surety  Bonding  Line. 

115.11  Loss  Under  Bond. 

1 15.12  Refusal  to  Issue  Further  Cuaiaiiltes. 

1 15.13  Audit  of  Participating  Sureties. 
Authority:  Title  IV— Part  B,  of  the  Small 

Business  Investment  Act  of  1958.  15  U.S  C. 
G94a.  6941). 

S 1 1 5. 1    Statutory  Provisions. 

The  relevant  statutory  provisions  will 
be  iuiind  at  15  U.S.C.  694a,  et  seq. 

§  115.2    Policy. 

(a)  It  is  the  intent  of  Congress  to 
strengthen  the  competitive  free 
enterprise  system  by  assisting  qualified 
sniiill  business  concerns  to  obtain  bid, 
payment,  or  performance  bonds  which 
are  otiierwise  unobtainable  without  an 
SOA  guarantee.  Consequently.  Congress 
hits  authorized  SBA  to  guarantee 
sureties  participating  in  the  Surety  Bond 
Guarantpe  Program  up  to  90  percent  of 
the  losses  incurred  as  a  result  of  a 
principal's  breach  of  the  terms  of  a  bid 
bond,  payment  bond,  performance  bond, 
or  bonds  which  are  ancillary  and 
coterminous  with  such  bonds,  on  any 
contract  not  exceeding  one  million 
dollars  in  face  value.  On  multiple 
requests  for  bond  guarantees  by  one 


contractor  on  one  project,  the  aggregate 
amount  of  the  contracts  shall  not  exceed 
$1,000,000. 

(b)  Percentage  Guarantee.  SBA  may 
guarantee  up  to  90  percent  of  the  loss 
incurred  and  paid  under  a  bond  on  a 
contract  up  to  $250,f)OO  in  face  value  and 
up  to  80  percent  of  the  loss  incurred  and 
paid  under  a  bond  on  a  contract 
between  $250,000  and  Sl.OOO.OOO  in  face 
value. 

(c)  Types  of  Bonds.  The 
Administration  has  determined  that  only 
bid,  performance,  and  paym.ent  bonds 
issued  in  connection  with  a  contract  and 
of  a  type  listed  in  the  "Contract  Bonds" 
section  of  the  Rating  Manual  of  the 
Surety  Association  of  America  will  be 
eligible  for  an  SBA  guarantee.  In 
addition,  the  SBA  guarantee  may  be 
expressly  extended  in  writing  to  such 
"ancillary"  bonds  as  are  incidental  to 
the  contract  and  essential  for  its 
performance.  From  time  to  time,  SB.A 
reviews  the  bond  forms  used  in  the 
surety  bond  industry  to  determine 
whether  or  not  the  terms  and  conditions 
of  any  bond  form  are  reasonable  in  light 
of  the  risks  involved  and  the  extent  of 
the  guarantee  by  SBA  of  a  participating 
surety's  bond.  SBA  nctifies  its  field 
offices  of  bond  forms  deemed  by  SB.^  to 
be  unreasonable  in  light  of  these 
criteria. 

(d)  Per.'^ons  Eligible  to  Represent 
Surety  Before  SBA.  SBA  shall  accept 
surety  bond  guarantee  applications  only 
from  those  representatives  of  a  surety 
who  aie  empowered  in  writing  by  the 
surety  to  issue  a  final  bid,  payment,  or 
perfttrmance  bond  on  behalf  of  the 
surety. 

(e)  SBA's  guarantee  is  valid  only 
when  the  work  under  the  contract  is  not 
yet  begun,  except  where  expressly 
authorized  in  writing  by  the  Regional 
Administrator. 

$115.3     Definitions. 

This  section  incorporates  those  terms 
defined  at  15  U.S.C.  §  094a  and  defines 
the  additional  terms  set  forth  below; 

(a)  'SBA"  and  "Administration"  shall 
mean  the  Small  Business 
AdminiFtration. 

(b)  "Surety"  means  (Ij  a  surety 
ciimpany  listed  by  the  U.S.  Treasury  as 
eligible  to  issue  bonds  in  connection 
with  Federal  procurement  contracts  or 
(2)  a  corporation  determined  by  SBA  to 
be  a  surety  eligible  to  participate  in  the 
Surety  Bond  Guarantee  Progam.  or  (3) 
an  agent,  independent  agent. 
underwriter,  or  any  other  company  or 
individual  empowered  to  act  on  behalf 
of  such  person. 

(c)  "Loss"  means  all  damages,  court 
costs,  counsel  fees,  charges,  and 
expenses  which  the  surety  has  incurred 


and  actually  paid  as  a  result  of  having 
executed  the  bond  or  bonds  guaranteed 
by  SBA.  less  those  amounts  recovered  at 
the  time  of  payment  by  the  surety 
com.pany.  "Loss"  shall  not  inclulie  and 
SBA's  guarantee  does  not  extend  to 
attorneys'  fees  and  court  costs  incurred 
in  a  suit  by  a  surety  against  SBA. 

§115.4     Eligiblity. 

In  order  to  be  eligible  for  a  surety 
bond  guarantee,  the  principal  must: 

(a)  Qualify  as  a  small  business  under 
§  121  3-15  of  this  chapter. 

(b)  Possess  good  character  and 
reputation,  as  determined  by  SB.A.  A 
principal  will  be  deemed  to  meet  this 
standard  if  its  owners,  officers, 
directors,  or  partners  possess  good 
character  and  reputation. 

(c)  Certify  that  a  bond  is  required  in 
order  to  bid  on  a  contract  or  to  serve  as 
a  prime  contractor  or  subcontractor 
thereon. 

(d)  Certify  that  a  bond  is  not 
obtainable  on  reasonable  terms  and 
conditions  without  SBA's  bond 
guarantee  assistance. 

§  115.5    Procedure  for  surety  bond 
guarantee  assistance. 

(a)  Application  for  an  SBA  guarantee 
is  made  by  the  principal  to  an  agent  or 
broker  on  the  SBA  Application  for 
Surety  Bond  Assistance  (Form  994).  and 
the  Schedule  of  Contractor's 
L'ncompleted  Work  (Form  994F).  The 
contractor's  application  must  include 
disclosure  authorization  required  by 
Section  1104(a)  of  the  Rig'n'.  to  Financial 
Privacy  Act  (12  U.S.C.  3404).  In  addition, 
completion  of  SB.^'s  Form  912  is 
required  (on  initial  application  only). 
The  compl&ted  application,  together 
with  the  surety's  report  of  underwriting 
review  (Form  994B).  and  an  executed 
surety  bond  guarantee  agreement  (Form 
990),  are  to  be  submitted  to  SB.A  only  by 
a  person  empowered  by  the  surety  to 
issue  a  final  bond  guarantied  by  SBA. 

(b)  SB.'^  makes  no  charge  for 
reviewing  an  application  for  a  surety 
bond  guarantee.  Fees  a'e  payable  both 
by  the  contractor  and  the  surely  once  a 
final  bond  has  been  issued  (See  §  115.9). 

§115.6    Guarantee  agreement 

(a)  Conditions  of  Gaarc.r.-.t-e.  Any 
Agreement  by  SB.A  Xo  gur.rantee  a  bond 
issued  by  a  surety  company  shall 
contain  the  following' 

(1)  Surety  shall  represent  that  the 
bond  or  bonds  being  issued  are 
appropriate  to  the  contract  requiring 
them. 

(2)  Surety  shall  represent  that  the 
terms  and  conditions  of  the  bond  or 
bonds  executed  are  in  accordance  with 
those  generally  used  by  the  surety 
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necessary  by  SBA.  The  information 
should  be  furnished  by  the  principal  to 
the  surety. 

(2)  A  recommendation  regarding  the 
maximum  number  of  SBA-guaranteed 
contract  bonds  the  principal  may  have 


be  made  under  regular  Surety  Bond 
Guarantee  procedures. 

(e)  Terms  and  Conditions.  In  addition 
to  the  applicable  general  provisions  set 
forth  in  this  Part  115,  the  following  terms 
and  conditions  shall  apply  to  the  surety 


first  $500  of  loss  paid  by  the  surety. 
(Where  the  amount  of  the  bond  premium 
received  by  the  surety  from  the 
principal,  less  the  guarantee  fee  paid 
SBA.  is  below  $500,  the  deductible  may 
be  that  amount.)  Before  sharing  pro  rata 
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industry  for  the  type  of  bond  or  bonds 
involved. 

(3)  Surety  shall  affirm  that  without  the 
SBA  guarantee  to  Surety,  it  will  not 
issue  the  bond  or  bonds  to  the  principal. 

(4)  Surety  shall  take  all  steps 
necessary  to  mitigate  any  loss  resulting 
from  Principal's  default. 

(5)  Surety  shall  inform  SBA  of  any  suit 
or  claim  filed  against  Surety  on  any 
guaranteed  bond  within  thirty  (30)  days 
of  Surety's  receipt  of  notice  thereof  in 
the  Surety's  home  office.  Unless  SBA 
decides  otherwise,  and  so  notifies 
Surety  within  thirty  (30)  days  of  SBA's 
receipt  of  Surety's  notice.  Surety  shall 
take  charge  of  the  suit  or  claim  and 
compromise,  settle  or  defend  such  suit 
or  claim  until  so  notified.  SBA  shall  be 
bound  by  the  Surety's  actions  in  such 
matters.  SBA  may  by  written  notice 
require  the  Surety  to  obtain  written  SBA 
approval  before  any  settlement  and  in 
such  cases  the  Surety  will  be  liable  to 
SBA  for  any  damages  SBA  sustains  as  a 
result  of  a  settlement  which  SBA  has  not 
approved. 

(6)  Surety  shall  not  joint  SBA  in  any 
lawsuit  to  which  Surety  is  a  party  unless 
SBA  has  denied  liability  in  writing  or 
SBA  has  consented  to  such  joinder. 

(7)  Surety  shall  pay  SBA  a  portion  of 
the  bond  premium  in  accordance  with 
§  115.9  of  these  Regulations. 

(8)  The  guarantee  agreement  is  made 
exclusively  for  the  benefit  of  SBA  and 
the  Surety,  and  does  not  confer  any 
rights  or  benefits  on  any  other  party, 
including  any  right  of  action  against 
SBA  by  any  person  claiming  under  the 
bond. 

(b)  55.4 's  Right  to  Vary  Terms  and 
Conditions.  The  terms  and  conditions  of 
SBA's  guarantee  commitment  or  actual 
bond  guarantee  may  vary  from  surety  to 
surety,  depending  on  the 
Administration's  experience  with  a 
particular  surety.  In  determining 
whether  the  Administration's 
experience  with  a  surety  warrants  terms 
and  conditions  which  may  be  at 
variance  with  terms  and  conditions 
applicable  to  another  surety,  SBA  will 
consider,  among  other  things,  the 
adequacy  of  the  surety's  underwriting, 
the  adequacy  of  the  surety's 
substantiation  and  documentation  of  its 
claims  practice,  the  surety's  loss  ratio 
and  its  efforts  to  minimize  loss  on  SBA 
guaranteed  bonds,  significant  departures 
from  generally  accepted  surety  industry 
practices,  and  otlier  factors.  Ajiy  surety 
which  deems  itself  adversely  affected 
by  the  exercise  of  the  foregoing 
authority  may  file  an  appeal  with  SBA's 
Associate  Administrator  for  Investment. 
That  office  will  review  the  action 
pursuant  to  its  procedures  and  will 
render  the  final  Agency  decision. 


§  115.7    Surety's  underwriting  standard. 

In  underwriting  an  SBA  guarantee 
bond,  the  surety  is  expected  to  adhere  to 
the  surety  industry's  general  principles 
and  practices  used  in  evaluating  the 
credit,  capacity,  and  character  of  a 
principal,  taking  the  SBA  guarantee  into 
consideration. 

§  115.8    SBA's  underwriting  review. 

(a)  No  application  for  bond  guarantee 
assistance  shall  be  approved  unless  the 
following  conditions  have  been  met: 

(1)  The  principal  must  meet  the 
standards  of  eligibility  set  forth  in 

§  115.4  of  these  Regulations,  and  must 
satisfy  the  Administration  that  there  is 
reasonable  expectation  that  the 
principal  v.fill  perform  the  convenants 
and  conditions  of  the  contract  with 
respect  to  which  a  bond  is  required.  The 
Administration's  evaluation  will 
consider  the  principal's  experience  and 
reputation,  and  its  present  and  projected 
financial  condition  and  needs. 

(2)  The  Administration  must  be 
satisfied  as  to  the  reasonableness  of 
cost  and  the  feasibility  of  successful 
completion  of  the  contract.  The 
Administration's  determination  will  take 
into  account  the  standards  and 
principles  of  the  industry  referred  to  in 

§  115.7. 

(3)  The  bond  is  either  a  bid, 
performance,  or  payment  bond  issued  in 
connection  with  a  contract  not 
exceeding  $1,000,000  in  face  value  and  is 
the  type  of  bond  listed  in  the  "Contract 
Bonds"  section  of  the  Rating  Manual  of 
the  Surety  Association  of  America.  The 
bond  may  also  be  an  "ancillary  and 
coterminous"  bond  which  is  incidental 
to  the  contract  and  essential  to  its 
performance,  e.g.,  a  maintenance  or 
union  fringe  benefit  bond. 

(b)  Delegation  of  Authority.  SBA  field 
offices,  according  to  delegated  authority 
as  published  from  lime  to  time  in  the 
Federal  Register,  will  take  final  action 
on  all  applications  on  contracts.  Field 
offices,  however,  may  not  give  oral 
approval  to  applications.  An  appeal  by  a 
surety  for  reconsideration  of  a  decline 
shall  be  directed  to  the  Regional 
Administidtor/or  District  Director  who 
made  the  decision.  If  the  appeal  decision 
is  negative,  and  the  surety  wishes  to 
pursue  its  appeal,  such  further  appeal 
action  will  be  referred  to  the  SBA 
Central  Office  for  final  decision. 

§  1 15.9    Guarantee  fees  and  surety  bond 
premiums. 

(a)  SBA  Charge  to  Applicant.  No 
application  fee  and  no  bid  bond 
guarantee  fee  will  be  charged  by  SBA. 
Upon  obtaining  the  contract  for  which 
SBA  is  guaranteeing  a  payment  and/or 
performance  bond,  the  small  business 


concern  shall  pay  SBA  a  guarantee  fee 
of  one-half  of  one  percent  (.5%)  of  the 
contract  amount. 

(b)  SBA  Charge  to  Surety.  The  surety 
shall  pay  SBA  a  guarentee  fee  equal  to 
twenty  percent  (20%)  of  the  bond 
premium.  If  there  is  a  subsequent         ♦ 
increase  in  the  contract  amount  and  an 
increase  in  the  face  amount  of  the  bond, 
the  surety  will  remit  to  SBA  a 
supplemental  guarantee  fee  of  20 
percent  of  the  additional  premium 
charged.  If  the  contract  amount  and 
bond  amount  are  reduced,  SBA  will 
refimd  20  percent  of  the  premium 
reduction.  Premium  adjustments  in  favor 
of  SBA  or  surety  which  do  not  amount  to 
more  than  $10.00  are  to  be  disregarded. 

(c)  Surety  Bond  Premiums.  SBA  will 
deem  acceptable  a  bond  premium 
charged  by  the  surety  to  a  contractor 
which  is  based  upon: 

(1)  Rates  listed  in  the  "Contract 
Bonds"  section  of  the  "Rafing  Manual" 
issued  by  the  Surety  Association  of 
America;  or 

(2)  Rates  greater  than  "Rating 
Manual"  rates  if— (i)  the  surety's 
premium  rate  schedule  does  not  charge 
more  than  1.5  percent  of  the  contract 
price,  and  (ii)  these  premium  rates  have 
been  authorized  by  the  appropriate 
State  Insurance  Department;  or 

(3)  A  minimum  bond  premium 
regardless  of  the  contract  price,  if  this 
minimum  charge  does  not  exceed  $50 
and  has  been  authorized  by  the 
appropriate  State  Insurance  Department. 

(d)  Non-Premium  Charges.  SBA  will 
not  approve  an  applicaUon  for  a  bond 
guarantee  where  the  surety  makes  any 
charge  above  the  standard  premium  for 
the  bond,  except  where  other  services 
are  performed  for  the  contractor  and  the 
addifional  charge  or  fee  is  permitted  by 
the  appropriate  State  Insurance 
Department.  SBA  shall  not  receive  any 
porUon  of  any  non-premium  charges. 

§115.10    Surety  bonding  line. 

A  surety  bonding  line  is  a 
commitment  to  a  surety  company  by  the 
SBA  that  allows  the  surety  to  issue  bid, 
payment,  and  performance  bonds  to  a 
specified  small  contractor  within 
preapproved  terms,  conditions,  and 
limitations. 

(a)  Eligibility.  SBA,  in  its  discretion, 
may  issue  a  bonding  line  for  a  particular 
principal  with  a  specified  surety  if  SBA's 
prior  experience  with  the  requesfing 
surety  has  been  satisfactory. 

(b)  Application  for  Bonding  Line. 
When  requesting  SBA  to  establish  a 
bonding  line  for  a  particular  principal, 
the  surety  must  provide  SBA  with  all  of 
the  following: 

(1)  The  appropriate  forms  required  by 
SBA  and  any  other  information  deemed 
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eliminated  ten  report  schedules  from  the 
CAB  Form  41  Report  and  eliminated 
requirements  to  file  six  Accounting 
Plans  that  were  used  to  describe  the 
procedures  and  methodologies  air 


and  subject  to  less  burdensome 
requirements  by  virtue  of  their  1979 
operating  revenues. 

Tlie  new  revenue  boundaries  would 
relieve  many  carriers  of  the  fear  of 
Viornmino  niihipnt  tn  more  burdensome 
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necessary  by  SBA.  The  informafion 
should  be  furnished  by  the  principal  to 
the  surety. 

(2)  A  recommendation  regarding  the 
maximum  number  of  SBA-guaranteed 
contract  bonds  the  principal  may  have 
on  hand  at  any  one  time. 

(3)  A  recommendaUon  regarding  the 
maximum  dollar  amount  of  any  one 
contract  the  principal  may  have  on  hand 
at  any  one  time. 

(4)  The  recommended  total  value  of 
ail  outstanding  bids  plus  uncompleted 
work  (bonded  and  unbonded)  the 
principal  may  have  on  hand  at  any  one 
time. 

(5)  A  specific  type  of  work  to  which 
the  principal  may  be  restricted,  and 

(6)  A  specific  geographic  area  to 
which  the  principal  may  be  limited. 

(c)  Establishment  of  a  Bonding  Line. 
In  each  case  where  SBA  approves  a 
bonding  line  for  a  particular  principal, 
SBA  will  establish: 

(1)  The  time  period  during  which  the 
authorization  is  effective; 

(2)  The  total  dollar  volume  of 
contracts,  both  bonded  and  unbonded, 
which  the  principal  may  have  on  hand 
or  in  progress  at  any  one  time  during  the 
period  of  authorization; 

(3)  The  total  number  of  contracts, 
bonded  and  unbonded,  which  the 
principal  may  have  on  hand  or  in 
progress  at  any  one  time  during  the 
authorization  period; 

(4)  The  maximum  dollar  amount  of 
any  one  contract;  and 

(5)  Other  restrictions  deemed 
appropriate  by  SBA  relating  to 
geographic  area  or  specific  type  of  work 
eligible  for  bid. 

(d)  Bonding  Line  Limitations.  In 
addition  to  any  limitations  of  this  Part 
115  which  are  generally  applicable  to 
the  Surety  Bond  Guarantee  Program,  the 
following  restrictions  apply: 

(1)  Contracts  exceeding  $500,000  in 
face  value  are  not  eligible. 

(2)  The  bonding  line  will  be  limited  to 
a  specified  period^of  time  which  is  not  to 
exceed  one  year.  Upon  expiration  of  the 
agreed  upon  period.  SBA  may,  in 
vvriti.ag,  approve  renewal  of  the  time 
period. 

(3)  SBA  :nay,  in  its  discretion,  set 
additional  lim.itations  and  restrictions. 
The  establishment  of  a  surety  bonding 
line  for  a  particular  small  business 
concern  will  not  prevent  such  concern 
Irorr^applying  for  bond  guarantees  on 
contracts  exceeding  established  limits 
These  limits  pertain  only  to  SBA's 
prequalification  for  the  particular 
prinr:ipa!  under  the  streamlined 
procedures,  .■\pplications  for  contracts 
exceeding  the  agreed-upon  limits  may 


be  made  under  regular  Surety  Bond 
Guarantee  procedures. 

(e)  Terms  and  Conditions.  In  addition 
to  the  applicable  general  provisions  set 
forth  in  this  Part  115,  the  following  terms 
and  conditions  shall  apply  to  the  surety 
bonding  line: 

(1)  The  surety  may  issue  any  number 
of  bid  or  final  bonds  (negofiated  or  bid) 
within  the  limitations  approved  by  SBA. 
and  in  accordance  with  these 
regulations. 

(2)  Within  30  calendar  days  of 
issuance  of  any  final  bonds,  the  surety 
must  notify  SBA  that  the  bond  or  bonds 
have  been  issued  by  submitting  the 
appropriate  SBA  forms.  SBA  may 
determine  that  the  bond  guarantee  is 
void  from  its  inception  if  surety  fails  to 
notify  SBA  in  30  days. 

(3)  Surety  must  promptly  furnish  SBA 
with  ail  required  fees,  financial  and 
credit  data,  indemnities,  and  other  data 
deemed  necessary  by  SBA. 

(4)  The  principal  must  agree  to 
indemnify  surety  for  losses  on  each 
bond  issued. 

(5)  SBA  or  the  surety  may  unilaterally 
cancel  a  bonding  line  at  any  time  upon 
written  notice  to  the  other  party. 

(6)  The  surety  must  determine  that 
there  is  a  reasonable  e.xpectation  that 
the  principal  will  perform  the  contract  or 
contracts,  and  that  the  contract  is 
reasonable. 

^115.11     Loss  under  bond. 

(a)  Loss  Under  Breech  of  Bond.  Where 
a  breach  occurs  under  an  SBA 
guaranteed  bond,  SBA  is  liable  for  its 
percentage  share  of  all  losses  sustained 
and  actually  paid  by  the  surety,  less  the 
deductible  amount  in  paragraph  (b),  of 
this  section,  except  where: 

(1)  The  total  contract  amount  at  the 
time  of  e.xecution  of  the  bond  or  bonds 
exceeds  St. 000.000  in  face  value  or 

(2)  The  surety  obtained  the  guarantee 
01  agreement  or  applied  for 
reimbursement  for  losses  by  fraud  or 
material  misrepresentation.  Material 
misrepresentation  includes  both  the 
making  of  untrue  statements  of  material 
f:icts  and  the  omission  of  statements  of 
material  facts  which  are  necessary  to 
make  the  statements  not  misleading  in 
light  of  the  circumstances  under  which 
they  were  made.  To  avoid  having 
committed  a  fraud  or  having  made  a 
niiiterial  misrepresentation,  the  surety 
nuist  not  have  known  the  true  facts,  and 
must  not  have  been  able  to  ascertain 
them  in  the  exercise  of  reasonable  care. 

(b)  Deductible  Amount.  On  any 
guarantee  under  a  bond,  SBA's 
obligation  for  loss  payment  to  a  surety 
shall  commence  after  a  deductible  of  the 


first  $500  of  loss  paid  by  the  surety. 
(Where  the  amount  of  the  bond  premium 
received  by  the  surety  from  the 
principal,  less  the  guarantee  fee  paid 
SBA,  is  below  $500.  the  deductible  may 
be  that  amount.)  Before  sharing  pro  rata 
with  SBA  any  proceeds  surety  recovers 
from  salvage,  surety  first  may  credit 
itself  with  the  amount  recovered,  up  to 
the  deductible  am.ount.  For  the  purpose 
of  such  credit,  contract  proceeds  or 
collateral  held  by  the  surety  are  not  be 
considered  as  recoveries. 

§  1 1 5. 1 2    Refusal  to  Issue  further 
guarantees. 

SdA  at  its  sole  discretion  may  refuse 
to  issue  further  guarantees  to  a 
participating  surety  where  the 
Administration  finds  that  the  surety,  in 
its  underwriting  of  surety  bonds  which 
are  or  have  been  the  subject  of  the  SBA 
guarantee,  or  in  its  efforts  to  minimize 
loss,  or  in  its  claims  practices,  or  in  its 
documentation  related  to  such  bonds, 
has  f.iiled  to  adhere  to  prudent 
underwriting  standards.  SBA  may  also 
impose  other  sanctions  against  a  surety 
which  experiences  excessive  losses  on 
SBA-guaranteed  bonds  resulting  from 
unacceptable  underwriting  and/or 
claims  practices.  Any  surety  which  has 
been  so  penaliz^  may  file  an  appeal 
with  SBA's  Associate  Administrator  for 
Investment.  That  office  will  review  the 
adverse  action  pursuant  to  its 
procedures  and  will  render  the  final 
Agency  decision. 

K  1 15.13    Audit  of  participating  sureties. 

At  all  reasonable  times,  SBA  may 
audit  in  the  offices  of  a  participating 
surety  all  documents,  files,  books, 
records,  ^nd  other  material  relevant  to 
the  Administration's  surety  bond 
guarantee  commitments  to-guarantee  a 
surety  bond  or  agreements  to  indemnify 
the  surety.  Failure  of  a  surety  lo  consent 
to  such  audit  will  be  grounds  for  SBA  to 
refuse  to  issue  further  surety  guarantees 
until  such  time  as  the  surety  consents  to 
such  audit  provided,  however,  that 
when  SBA  has  so  refused  to  issue 
further  guarantees  the  surety  may 
appeal  such  action  to  SBA's  Associate 
Administrator  for  Investment. 

(CaLilog  of  Federal  Domeslic  Asbistd.^ce 
Program  No.  59.016.  Bond  Guarantee 
Assisiance  for  Surety  Cornpanics) 

D.upd;  Dficf-mber  17.  itiftO.  '' 

William  H.  Mauk,  Jr.. 
Aclir.g  .\dininistratar. 

|!  K  Dm:  H(i-lilj0.i  1  .lid  l.;-.;.i-ta.  645  dir,| 
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Schedule  A-2  serves  as  the 
certification  sheet  for  another  form, 
Schedule  B-46  that  is  filed  by  persons 
controlling  an  air  carrier  (as  persons 
controlling  an  air  carrier  are  defined  in 
Part  241  for  rennrtino  niirnnsesl.  We  are 


business  community  have  changed, 
more  line  items  have  been  added  to  both 
schedules  to  disclose  the  impact  of 
extraordinary  items,  prior  period 
adjustments,  the  effects  of  changes  in 


we  are  proposing  to  eliminate  it  from  the 
CAB  Form  41  Report. 

•While  the  Board  is  proposmg  to 
eliminate  Schedule  P-12,  the  carrie.-s 
should  remain  mindful  that  the  schedule 

n^*<;   rnnQmprsillIc   \'atiio  rlnririfr  .;"h/-.rJ.jno 
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ri VIL  AERONAUTICS  BOARD  eliminated  ten  report  schedules  from  the  and  subject  to  less  burdensome 

CIVIL  AERONAUTICS  BUAMU  ^^^  ^^^  ^^  ^^^^^  ^^^  eUminated  requirements  by  virtue  of  their  1979 

14  CFR  Part  241  requirements  to  file  six  Accounting  operating  revenues. 

Plans  that  were  used  to  describe  the  The  new  revenue  boundaries  would 

[FDR-417;  Economic  Regulation*  Docket  procedures  and  methodologies  air  relieve  many  carriers  of  the  fear  of 

39077]  carriers  employed  in  preparing  reports  becoming  subject  to  more  burdensome 

I  inif  Arm  Sv«tem  of  Accounts  and  filed  with  the  CAB.  In  addition.  ER-1188  reporting  as  a  result  of  normal  growth. 

r2^^  fi  ?a^fl^^A"r  ciSers-  amended  monthly  financial  reporting  Further,  it  wiU  eliminate  die  normal 

2!5f^JSlniSoSMnaReSJ7em^^^^  and  introduced  a  new  schedule  for  questions  which  arise  when 

5SS2SSi!irih^3err  reporting  market  statistics.  govemmentaUy  applied  standards  do 

for  Certificated  Air  Carriers  v^^  ^  ^^^^^^  ^^^p  ^.^  proposal  not  keep  abreast  of  changing 

Dated:  December  18. 1980.  follows  on  ER-1188  and  two  separate  developments  and  produce  uneven 

AGENCY-  Civil  Aeronautics  Board.  reports  that  were  forwarded  to  the  results.  In  tiiis  case  die  uneven  result 

»enoii-  Notice  of  nroDosed  rulemakinc  Board  by  the  Information  Planning  occurs  when  carriers  of  approximately 

ACTION.  Notice  ot  proposed  ruiemaKing.  p^oj^cj  jeajn  on  j^ne  2. 1980.  The  the  same  size  are  subject  to 

summary:  The  CAB  is  inviting  public  recommendations  in  those  reports  have  substantially  different  requirements  for 

comment  on  a  proposal  to  reduce  been  embodied  in  this  rulemaking  notice  no  purpose. 

financial  and  statistical  reporting  and  are  discussed  under  the  captions  We  are  also  proposing  to  establish  a  ' 

requirements  contained  in  the  Board's  that  follow.  separate  subgroup  of  small  unsubsidized 

largest  information  system,  the  CAB  rro.,nin«.s  for  Certificated  Carriers  cameTS  with  operating  revenues  below 

Forni  41  Report.  This  proposal  would  Groupmgs  for  Certificated  earners  ^^^  ^.j,.^^  ^^^^  ^^^^^^  ^^^,j  ^e 

reduce  reporting  for  all  air  carriers  Currently,  accountmg  and  reporting  subject  to  a  newly  formulated  minimum 

holding  a  certificate  of  public  requirements  contained  in  Part  241  (14  igvel  of  reporting  which  will  enable  the 

convenience  and  necessity  CFR  Part  241)  are  scaled  to  carrier  size  Board  to  provide  additional  financial 

dates:  Comments  by:  February  23. 1981.  with  large  carriers  maintaining  more  and  statistical  reporting  relief  to  the 

Reply  Comments  byf  March  lo'l981.  ^eta.  ed  "-f  ^°^f,« /"i^,^P°';^>"8  "S"'^^  smallest  air  carriers.  The  new  subgroup 

Comments  and  other  relevant  detailed  data  than  medium-sized  and  the  new  mimmum  reporting  level 

information  received  after  this  date  will  "^"ers  who.  m  turn,  maintain  and  are  being  established  for  three  reasons, 

be  considered  by  the  Boajd  to  the  extent  ^^P°\^  more  than  carriers  who  are  still  pirst.  the  operations  of  these  carriers  do 

oracticable  smaller.  The  current  boundaries  for  ^Qt  ordinarily  have  a  mateqal  impact  in 

Requests'to  be  put  on  the  Service  List  dividing  air  carriers  into  three  groups  analyzing  industry  results.  Second,  it  is 

hv  lanuarv  8  1981  ^^^^  established  in  1977  at  annual  consistent  with  the  intent  of  the 

The  Docket  Section  prepares  the  operating  revenue  levels  of  $25  million  Regulatory  Flexibility  Act  (Pub.  L.  96- 

Service  List  and  sends  it  to  each  person  and  $75  million.  The  calendar  year  354).  jhird.  it  puts  into  motion  a  low 

listed,  who  then  serves  comments  on  the  ended  December  31, 1975.  was  used  as  burden  reporting  system  that  may  prove 

others  on  the  list  ^^^  ^^^^  ^^^^  ^"d  carriers  do  not  ,0  ^e  the  answer  to  data  needs  that  will 

ADDRESSES-  Twentv  coDies  of  comments  automatically  move  from  group  to  group  ^^^^^^  beyond  sunset. 

=^x^^  ^:^:^~d^s^eSsi:!^s  ex?sr?§i^i:iw^5^Sd 

D,C.  20428.  individuals  may  subniit  their  -f-?,,,  ^^,,,,  g,,,,,  and  ^^^  T.TuT^e  S^T^e  ^o 

views  as  consumers  without  filing  j^^ation  have  increased  operating  Jucusg  the  major  reporUng  burden 

TaSSTRoom^m  avir'  ^'^^l'  dramatically;  but  no  action  has  ?  SLns  thaTvIo^Fd  move  other 

exammed  in  Room  711.  UvU  ^^^^  j^j^g^  (^  reclassify  earners  among  „a..iprs  closer  to  the  new  minimum 

Aeronautics  Board.  1825  Connecticut  ^^-^^.^^  g^^^pg  ^s  a  result,  the  Board's  ?^JT"  '''°'"  '°  ^^^  "^"^  mmimum 

Avenue.  NW..  Washington,  D.C.,  as  "scaled  to  size"  approach  to  obtaining 

soon  as  they  are  received.  industry  data  for  decision-making  Elimination  of  Certain  Schedules 

FOR  FURTHER  INFORMATION  CONTACT:  purposes  is  growing  outdated.  In  some  -j-j^g  proposed  amendments  would 

Clifford  M.  Rand  or  J.  T.  Curry.  Data  instances,  carriers  of  approximately  the  eliminate  ten  CAB  Form  41  schedules  in 

Requirements  Division,  Civil  game  size  are  subject  to  different  addition  to  the  ten  which  have  already 

Aeronautics  Board,  1825  Connecticut  reporting  requirements.  (jgen  eliminated  by  ER-1188.  The 

Avenue.  NW..  Washington.  D.C.  20428.  We  are,  therefore,  proposing  to  revise  information  Planning  Project  Team 

(202)  673-6042.  the  revenue  boundaries  upward  to  recommended  that  the  following 

SUPPLEMENTARY  INFORMATION:  In  late  reflect  industry  revenue  growth  and  the  schedules  be  eliminated. 

1979.  the  CAB  began  a  comprehensive  effects  of  inflation.  We  are  proposing  to  ^ 

review  of  its  existing  information  raise  the  annual  operating  revenue  schedule rnie 

systems.  An  Information  Planning  boundary  for  small  carriers  from  $25  — - 

Proiect  Team  was  formed  to  conduct  million  to  $75  million  and  the  boundary  a-2 controlling  Persons  cemncation. 

.....  r        ■    .-  L  J         r  J-    _  „;„„J  .,„..,.;«..o  fy^m  <:7r:  B-7(a) Reinvestment     o(     Flight     Equipment    Capital 

detailed  reviews  of  existing  systems  and      for  medium-sized  carriers  trom  S75  °  <  '  q^,.^ 

forward  recommendations  to  a  Policy  million  to  $200  million  using  the  year  e-ao) Fiigw  Equipment  capaitai  Gams  invested  or 

Steering  Committee  which  modified  or         ended  December  31. 1979,  as  a  base  ^p^'-""  <°'  Re^estmem  m  Fugm  Equip- 

approved  the  recommendations  of  the  year.  p-i.l statement  of  operations— Group  l  Air  earners. 

Project  Team.  As  each  review  of  an  Under  this  realignment,  no  air  carrier  P-2(a) ?;;«™«rt*^"J,'|;;^f''' 

information  system  was  completed,  the        would  have  its  reporting  upgraded  to  a  p.5 ,  ;;  ;; ;  ^i^^aH  operating  Expenses. 

Board  was  informed  of  the  result.  more  burdensome  level  and  Airlift  P-12.         l^Z77\r:L'°:^r::.,  s..,s„cs. 

The  first  tangible  results  of  the  review      International,  Capitol  International  ^_^ statistnai  Market  Repon 

project  were  achieved  with  the  adoption      Airways,  and  Southwest  Airlines  would  __ .^ __ 

of  ER-1188  on  July  17. 1980.  ER-1188  be  recategorized  as  Group  II  air  carriers 
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carriers  fi'om  having  to  complete  the 
bottom  portion  of  Schedule  P-3(a), 
"Income  Taxes;  Memorandum 
Allocation  of  Income  Taxes".  In  the 
bottom  portion  of  this  schedule,  income 
taxes  and  investment  tax  credits  are 


Schedule  P-l(a).  "Interim  Operations 
Report,"  which  was  recently  adopted  in 
ER-1188.  All  of  these  schedules,  except 
Schedule  P-l(a),  are  condensed  versions 
of  similar  schedules  required  from  larger 


r.arners. 


for  less  reporting  on  domestic  cargo 
operations.* 

Based  on  the  experience  we  have 
obtained  from  the  new  Schedule  T-B, 
"Report  of  Section  418  Operations," 
which  was  introduced  into  the  CAB 
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Schedule  A-2  serves  as  the 

certification  sheet  for  another  form. 
Schedule  B-46  that  is  filed  by  persons 
controlling  an  air  carrier  (as  persons 
controlling  an  air  carrier  are  defined  in 
Part  241  for  reporting  purposes).  We  are 
proposing  to  climate  Schedule  A-2 
because  it  contains  no  substantive 
information,  only  the  signature  of  the 
person  controlling  an  air  carrier  or  a 
designated  representative  certifying  to 
the  accuracy  of  data  contained  on 
Schedule  8-46. 

We  are  also  taking  this  opportunity  to 
relieve  "controlling  persons"  from  filing 
Schedule  B-16.  Reporting  by  "controlling 
persons"  was  originally  institute  in  Part 
241  to  standardize  and  improve 
disclosure  of  data  on  persons  and  firms 
that  exert  a  control  influence  over  air 
carriers.  This  reporting  has  not 
succeeded  in  meeting  its  original 
objective  for  a  variety  of  reasons  but 
mainly  because  it  is  a  requirement 
directed  to  noncarrier  respondents  in  a 
t)ody  of  regulations  (14  CFR  Fart  241) 
directed  to  air  carrier  respondents.  This 
reporting  by  controlling  persons  on 
Schedule  B-46  does  not  have  a  high 
priority  in  relation  to  the  main  thrust  oi 
the  CAB  For.T.  41  Report,  is  of  doubtful 
value  and  would  not  be  missed. 

Schedules  ^7(a)  and  B-8(a)  have 
lieen  used  ii^Knjuction  with  14  CFR 
Part  235  to  aominister  the  provisions  of 
Section  406(d)  of  the  Federal  Aviation 
.^ct.  Section  406(d}  prevents  the  Board 
from  reducing  air  carrier  subsidy  by  (he 
anioun!  of  capita!  gains  received  on  the 
sale  of  flight  cquip.mer.t  when  the  gains 
are  reinvested  in  flight  equipment  or 
used  to  retire  debt  incurred  to  purchase 
flight  equipment  and  appiopriate  notice 
has  been  given  to  the  Board. 

We  brilicve  Schedules  B-7ia]  and  B- 
8(a)  arc  unnecessary  because  (1)  it  is 
very  unlikely  that  a  carrier  would  nut 
reinvest  gains  on  flight  equipment 
within  the  two  years  provided  in  14  CFR 
Part  235  and  (2j  there  are  other  Form  41 
schedules  that  provide  the  information 
needed  to  mor.ltor  flight  equip.nient 
gains  and  flight  equipment  purch.ises 
Among  therr.  are  Schedules  B-7, 
"Ai!tra;;;c5  a- J  Aiijrafl  Enyi:  t^s 
."Xcquircd"  and  Schedule  B-8.  "Pr<.pert> 
and  Equipnv^nt  Retired". 

The  Board  uses  tivo  different  income 
statement  schedules,  one  for  s.Tu;'h,r 
Group  I  f       ijrs  [Schedule  P-1.1)  and 
anotho   lor  larger  Group  11  and  Croup  III 
carrif  s  (Schedule  P-1.2). 

When  the  two  schedule  approach  was 
originally  developed,  the  differences 
between  Schedule  P-1.1  and  its  partner 
Schedule  P-1.2  were  more  pronounced 
than  they  are  today.  Over  the  past 
decade,  as  accounting  and  disclosure 
standards  desired  by  the  American 


business  community  have  changed, 
more  line  items  have  been  added  to  both 
schedules  to  disclose  the  itnpact  of 
extraordinary  items,  prior  period 
adjustments,  the  effects  of  changes  in 
accounting  principles  and  the  like. 
Today,  there  is  little  difference  between 
the  two  schedules  and  we  believe  that 
by  modifying  Schedule  P-1.2  to 
accommodate  th.e  sniciller  carriers,  we 
can  eliminate  Schedule  P-1.1  in  its 
present  form.  As  will  be  discussed  in  » 
later  paragraphs,  we  plan  to  use  the 
schedule  number  for  a  new  statement  of 
operations  for  smallest  carriers,  those 
wi:h  annual  revenues  below  SlO  million. 

Schedule  P-2(aj  provides  details  on 
revenues  generated  in  specific  markets. 
It  has  pro'.sn  useful  in  analyzing 
mcirkets  in  the  past  but  this  usefulness 
has  diminished  and  there  seems  little 
reason  to  sustain  it  and  its  companion 
Schedule  T-7,  '-Statistical  Market 
Report  "  as  recurrent  fii.ngs.  To  the 
extent  the  information  on  this  schedule 
is  needed  at  various  li.TiCS,  it  can  be 
oBtained  on  an  ad  hoc  bas^s 

Schedule  P-3.1  is  .".ow  filed  by  charier 
carriers.  Its  main  function  is  to  break 
down  charter  reven.ie  betuoen  civilian 
and  military  revenues  and  military 
revenues  again  by  air-rrift  t}pe.  In  ER- 
1134.  adopted  July  19, 1979,  the  Board 
terminated  its  role  in  set'ir.g  military 
rates  .nnd  there  is  v.o  ior.gcr  a  need  for 
most  of  the  detail  co^tdip.cd  in  Schedule 
P-3.1. 

Like  Schedules  P-1  1  and  P-1.2,  the 
CAB  uses  two  schedules,  for  reporting 
aircr.ift  operating  expe.-^.ses  Small 
carriers  flie  Schedule  P-5.1  and  medium 
sized  and  larger  carriers  file  Schedule  P- 
5.2. 

The  u.'-.e  of  two  schedules  is  a  by- 
product of  the  system  of  accounts  the 
Board  prescribes  for  a;r  carriers  which 
scales  the  level  of  accounting  detail  to 
carrier  size.  Schedule  P-5.1  is  flied  by 
smaller  carriers  and  coritains  sligntly 
less  detail  than  Schedule  P-o.2. 

We  are  p.'-oposing  to  incd..^y  the 
format  of  Schedule  P-5.2  to  condense 
the  expense  rt-portiiig  on  ;ha:  schedule. 
We  would  then  eliminate  Sched-de  P-S.l 
in  its  present  form  End  use  this  schedule 
number  for  a  new  schv^dule  to  be  filed 
by  the  smallest  carriers,  those  with 
annual  revenues  below  STD  mil'.ior'.. 

Schedules  P-12  and  P-12(j)  are  fil-d 
b_v  all  air  carriers  each  month.  Both 
schedules  contain  fuel  cost  data  and,  as 
a  result,  are  often  thought  of  ?.s  being 
inlerdependant.  This,  however  is  not 
the  case.  Schedule  P-12(a)  receives 
extensive  use  for  a  wide  variety  of 
costing  and  analytical  purposes  inside 
and  outside  the  Board.  In  contrast. 
Schedule  P-12  has  fallen  into  disuse  and 


we  are  proposing  to  eliminate  it  from  the 
CAB  Form  41  Report. 

•While  the  Board  is  proposing  to 
eliminate  Schedule  P-12,  the  carriers 
should  remain  mindful  that  the  schedule 
has  considerable  \  aiue  during  shortage 
periods  and  that  the  Board  would  not 
hesitate  to  reiniposc  an  inver.to.-y 
oriented  report  like  Schedule  P-i2  if  it 
becomes  necessary  at  some  future  time. 

Schedule  T-3.1,  "Statement  of  Trafflc 
and  Capacity  Statistics"  is  flled  by  those 
carriers  who  have  been  traditionally 
categorized  as  charter  carriers.  Since  the 
enactment  of  the  Airline  Derecuiation 
.•\ci  of  1978,  more  and  more  of  these 
carriers  have  begun  scheduled  service 
operations.  Schedule  T-3.1  doea  not 
adequately  reflect  this  transition. 
Because  of  this,  we  are  proposing  to 
eliminate  this  schedule  find  have  fhe 
c  :."riprs  who  ha\e  traditionally  been 
conridered  charter  carriers  report 
statistical  data  on  the  same  schedules 
that  are  used  by  other  carriers. 

Other  Reductions 

The  proposed  rule  would  iimit  ihe 
applicability  of  Schedules  13-10  rnd  P-4 
to  cairiers  receiving  Section  406  subsidy. 
Schedule  B-10,  'Unamortized 
Developmental  and  Preoperatmg  Costs" 
discloses  the  accumulated  cos's  o^ 
developmental  and  preoperalir.g 
projects  that  have  been  recorded  as 
defeired  assets.  In  addition  to  disclosing 
the  dollars  accumulated  on  each  project. 
it  disclose?  the  dollar  amounts 
amortized  to  expense  during  a  calendar 
quarter. 

Schedule  P—l  is  divided  into  three 
sections.  The  first  section  discloses 
gross  revenues,  gioss  expenses,  and  net 
income  fiorn  operations  that  are 
incidental  adjuncts  of  the  air 
transportation  services  perfor.med  by  air 
carriers.  In-flight  liquor  sales,  reitts.  and 
interchange  sales  are  but  a  few 
examples.  1  he  uther  two  sections  of  the 
schedule  provide  space  for  carriers  to 
explain  in  detail  certain  types  of 
accounting  adjustments  that  have    y- 
entered  into  the  dett-rminatiun  cf  net 
incom.e  during  a  calendar  qiLtrter. 

There  appears  to  be  no  prcssi.-.g  need 
fur  either  of  these  schedules  from 
unsubsidized  carriers. 

For  carriers  w  ith  1979  revenues  below 
$75  million,  the  proposed  rule  would 
eliminate  Schedule  B-3,  "Statement  of 
Changes  in  Stockholder  Equity  ".  In 
addition,  it  would  relieve  small  carriers 
who  are  nut  recei\  ing  Section  40fi 
subsidy  from  filing  Schedule  B-7. 
■'.A.i! frames  and  Aircraft  Engines 
.•\cquired  "  and  Schedule  B-8.    l*roperty 
and  Equipment". 

In  addition  to  the  other  changes  that 
are  being  made,  we  plan  to  relieve 
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international  operations.  This  proposal 
reflects  the  fact  that  many  charter 
carriers  are  now  engaged  in  scheduled 
service.  As  the  proportion  of  scheduled 
service  operations  continue  to  grow  for 
carriers  that  have  traditionally  been 


»-•  ri  •-»  r- J  r\  »•    y-t  n  «**•  i  >%  «■ 


entity  will  embrace  all  operations  within 
and  between  the  50  states  of  the  United 
States  and  the  Commonwealth  of  Puerto 
Rico,  and  the  United  States  Virgin 
Islands.  All  other  operations  will  be 
considered  international. 


reports  shall  be  made  by  the  different 
route  and  charter  air  carriers  shall  be 
promulgated  semiannually  by  the  Office 
of  the  Comptroller  of  the  Civil 
Aeronautics  Board. 


n    n„i„»;. 
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carriers  from  having  to  complete  the 
bottom  portion  of  Schedule  P-3(a). 
"Income  Taxes;  Memorandum 
Allocation  of  Income  Taxes".  In  the 
bottom  portion  of  this  schedule,  income 
taxes  and  investment  tax  credits  are 
allocated  between  (1)  operating  profit  or 
loss  and  (2)  nonoperating  income  and 
expense.  Allocations  are  made  on  the 
basis  of  the  proportion  of  operating  and 
nonoperating  income  to  the  total  of  both, 
after  adjustments  for  interest  expense. 

This  portion  of  the  schedule  is  no 
longer  essential  for  regulatory  purposes 
and  the  schedule  itself  and  the  reporting 
instructions  will  be  amended 
accordingly. 

Changes  in  Reporting  of  Traffic  and 
Capacity  Statistics 

We  are  also  making  an  effort  to 
reduce  the  number  of  statistical 
schedules  that  medium-sized  and  larger 
air  carriers  file.  Changes  in  statistical 
reporting  would  involve  four  steps.  First, 
the  proposal  would  combine  current 
monthly  Schedules  T-l(a).  T-l(b)  and 
T-l(c)  into  a  new  monthly  Schedule  T-1. 
Second,  quarterly  Schedules  T-2(a)  and 
T-2(b)  would  combine  into  a  new 
quarterly  Schedule  T-2.  Third,  quarterly 
Schedules  T-3(a).  T-3(b)  and  T-3(c) 
would  be  consolidated  into  new 
quarterly  Schedules  T-3(a)  and  T-3(b). 
Finally,  as  indicated  earlier.  Schedule  T- 
3.1  for  charter  carriers  would  be 
eliminated.  The  changes  would  bo 
accomplished  mainly  by  combining 
service  classes,  and  dropping  or 
combining  individual  data  elements. 

These  actions  would  result  in  a  net 
reduction  of  five  statistical  schedules 
from  the  CAB  Form  41  Report. 

While  this  would  result  in  a 
substantial  reduction,  we  are  aware  that 
many  carriers  with  established  data 
processing  routines  may  find  it  less 
burdensome  to  continue  the  present 
reporting  requirements  rather  than 
switch  to  more  condensed  statistical 
reporting.  Those  carriers  who  would 
take  this  position  should  make  a  good 
case  tht  the  costs  associated  with  the 
changeover  would  be  more  burdensome. 

Minimum  Reporting  Requirements  for 
Smallest  Certificated  Carriers 

As  was  discussed  earlier,  this 
proposal  would  introduce  minimum 
reporting  requirements  for  air  carriers 
with  annual  operating  revenues  below 
$10  million,  who  do  not  receive  Section 
406  subsidy  payments. 

For  these  carriers,  financial  reporting 
would  consist  of  a  balance  sheet,  a 
statement  of  operations  (income 
statement),  a  statement  of  aircraft 
operating  expenses,  an  armual  aircraft 
inventory  report,  and  the  monthly 


Schedule  P-l(a).  "Interim  Operations 
Report,"  which  was  recently  adopted  in 
ER-1188.  All  of  these  schedules,  except 
Schedule  P-l(a),  are  condensed  versions 
of  similar  schedules  required  from  larger 
carriers. 

The  four  new  schedules  would 
designate  Schedule  B-1.1,  "Balance 
Sheet  for  Small  Air  Carriers,"  Schedule 
B-43.1,  "Aircraft  Inventory  Data— Small 
Air  Carriers,"  Schedule  P-1.1, 
"Statement  of  Operations  for  Small  Air 
Carriers,"  and  Schedule  P-5.1, 
"Statement  of  Aircraft  Operating 
Expenses  for  Small  Air  Carriers". 

The  balance  sheet,  the  statement  of 
operations,  and  the  statement  of  aircraft 
operating  expenses  will  be  filed 
semiannually  rather  than  quarterly. 

Statistics  would  be  reported  on  a  new 
Schedule  T-2.1,  "Traffic.  Capacity. 
Aircraft  Operations  and  Miscellaneous 
Statistics  by  Aircraft  Type"  which 
would  be  filed  quarterly.  These  carriers 
would  also  continue  to  file  new 
Schedule  T-9,  "Nonstop  Market  Report" 
that  was  adopted  in  ER-1188.  but  this 
too  would  be  on  a  quarterly  basis. 

For  small  certificated  carriers,  the 
minimum  level  of  reporting  being 
established  in  this  rulemaking 
represents  a  significant  decrease  in 
reporting  burdens.  For  example,  under 
current  regulations  an  unsubsidized 
Group  I  air  carrier  would  be  required  to 
file  25  CAB  Form  41  schedules  with 
varying  frequencies.  All  told,  117 
schedules  would  be  submitted  lo  the 
Board  each  year.  Under  the  proposed 
minimum  for  unsubsidized  carriers  with 
revenues  below  $10  million,  the  same 
carrier  would  be  required  to  file  seven 
CAB  Form  41  schedules  with  varying 
frequencies.  Each  year  39  schedules 
would  be  submitted  to  the  Board.  This 
proposed  rule  would  mean  a  66  percent 
decrease  for  these  carriers  in  the 
number  of  schedules  filed  annually. 

We  anticipate  that  the  Board  would 
not  be  hurt  by  any  loss  of  data  and  the 
carriers  would  benefit  greatly. 

Changes  in  Reporting  All-Cargo 
Operations 

When  Public  Law  95-163  was  enacted 
and  domestic  cargo  operations  were 
deregulated,  a  new  schedule  was 
introduced  into  the  CAB  Form  41  Report, 
and  CAB  Form  242,  "Report  of 
Scheduled  All-Cargo  Services"  was 
eliminated.  In  addition,  certified  carriers 
were  relieved  from  submitting  service 
segment  data  for  all-cargo  operations. 
Since  November  1978  the  Board  has 
been  petitioned  for  more  reporting  and 


for  less  reporting  on  domestic  cargo 
operations.* 

Based  on  the  experience  we  have 
obtained  from  the  new  Schedule  T-8. 
"Report  of  Section  418  Operations." 
which  was  introduced  into  the  CAB 
Form  41  Report  in  1979,  we  have  decided 
to  proposed  an  amendment  to  the 
schedule  and  the  applicable  reporting 
instructions. 

The  change  being  proposed  would 
make  the  Schedule  T-fl  a  report  of  all- 
cargo  aircraft  operations  with  separate 
columns  for  (a)  all-cargo  aircraft 
operations  within  the  geographic 
limitations  of  Section  418  certificates 
and  (b)  all  remaining  all-cargo  aircraft 
operations.  This  new  format  would  yield 
data  that  is  more  useful  to  the  Board 
than  what  is  presented  in  the  current 
format  and  should  not  prove  to  be  any 
more  burdensome  for  the  carriers  than 
the  current  reporting. 

In  this  rulemaking,  we  will  not 
eliminate  the  reporting  of  belly-cargo 
data  in  service  segment  data  as 
American  has  petitioned  in  Docket 
35388.  American  claimed  that  reporting 
of  belly-cargo  data  places  them  at  a 
competitive  disadvantage  with  all-cargo 
carriers  that  are  not  required  to  file 
service  segment  data. 

Although  American's  complaint  about 
a  competitive  disadvantage  has  some 
merit,  we  have  not  found  American's 
concern  to  be  widespread.  Despite 
adoption  in  1978  of  a  rule  allowing 
carriers  to  discontinue  reporting  all- 
cargo  service  segment  data,  only  two 
carriers  (American  and  United)  have 
stopped  submitting  it.  The  others 
apparently  find  the  problem  of 
disclosure  to  be  less  than  the  effort 
required  to  develop  new  automatic  data 
processing  programs  to  delete  these  data 
from  their  reports. 

We  believe,  as  will  be  more  fully 
described  in  an  order  to  follow,  that 
belly-freight  information  is  needed  to 
properly  analyze  passenger  operations. 
Moreover,  we  believe  that  once  the 
Schedule  T-8  has  been  modified, 
adequate  periodic  reporting  will  be 
achieved  and  that  any  additional  data 
that  is  needed  can  be  obtained  on  an  ad 
Aoc  basis. 

Other  Changes 

This  rulemaking  proposes  full  entity 
reporting  for  charter  carriers  which  will 
distinguish  between  domestic  and 


'The  Air  Freight  Forwarders  Association 
petitioned  the  Board  to  initiate  rulemaking  lo 
require  reports  on  inbound  and  outbound  cargo  by 
station  from  both  air  freight  forwarders  and  dirtcl 
air  carriers  (Docket  36544)  and  American  Airlines 
petitioned  the  Board  to  eliminate  reporting  nl  belly- 
freight  data  in  passenger/cargo  service  segment 
reports  (Docket  35388). 


international  operations.  This  proposal 
reflects  the  fact  that  many  charter 
carriers  are  now  engaged  in  scheduled 
service.  As  the  proportion  of  scheduled 
service  operations  continue  to  grow  for 
carriers  that  have  traditionally  been 
charter  carriers,  we  see  little  continuing 
reason  to  treat  them  differently  than 
other  scheduled  service  carriers  who 
also  conduct  charter  operations. 

Listings  of  air  carriers  appear  in  two 
places  in  Part  241  of  the  Economic 
Regulations.  They  appear  in  Section  04 
classified  by  Group  and  again  in  Section 
21  with  an  identification  of  the  reporting 
entities  (Atlantic.  Pacific.  Latin  America, 
etc.)  established  for  each  carrier. 

With  today's  regulated  environment. 
the  listings  require  more  frequent 
modifications  than  are  possible  with 
amendments  of  Part  241.  The  proposed 
rule  would  delete  both  listings  of  air 
carriers  from  Part  241.  In  lieu  thereof, 
the  Office  of  the  Comptroller  would 
issue  updated  hstings  on  a  semiannual 
basis  or  more  frequently  if  it  becomes 
necessary. 

Finally,  in  another  matter  that 
involves  both  financial  and  statistical 
reporting,  the  regulations  would  be 
amended  to  delete  instructions  to  report 
as  one  aircraft  type,  all  aircraft  types 
with  gross  take-off  weights  of  12,500 
pounds  or  less.  Instead,  the  reporting 
requirements  will  direct  carriers  to 
comply  with  aircraft  types  prescribed  in 
the  Board's  Manual  of  ADP  Instructions. 
Outputs,  Codes  and  Related  Materials. 
as  amended. 

Proposed  Rule 

The  Board  proposes  to  amend  Part 
•241,  Uniform  System  of  Accounts  and 
Reports  for  Certificated  Air  Carriers  [14 
CFR  Part  241)  as  follows: 

Section  4 — [Removed] 

1.  The  Table  of  Contents  would  be 
amended  by  revoking  and  reserving  line 
04  now  entitled  Air  Carrier  Groupings 
and  Standard  Name  Abbreviations. 

2.  Section  04.  entitled  Air  Carrier 
Groupings  and  Standard  Nan^e 
Abbreviations  would  be  revoked  and 
reserved. 

3.  Section  21,  entitled  Introduction  to 
system  of  reports  would  be  amended  by: 

Section  21 — Introduction  to  System  of 
Reports 

A.  Revising  paragraph  (h)  to  read: 

***** 

(h)  Two  separate  entities  shall  be 
established  for  air  carriers 
predominantly  engaged  in  conducting 
charter  activities  for  the  purpose  of 
submitting  the  prescribed  reports.  These 
are  (1)  domestic  operations  and  (2) 
international  operations.  The  domestic 


entity  will  embrace  all  operations  within 
and  between  the  50  states  of  the  United 
States  and  the  Commonwealth  of  Puerto 
Rico,  and  the  United  States  Virgin 
Islands.  All  other  operations  will  be 
considered  international. 

B.  Deleting  the  list  of  air  carriers  from 
paragraph  (i)  and  revising  paragraph  (i) 
to  read: 
-         *         *         *         » 

(i)  The  entities  for  which  separate 


reports  shall  be  made  by  the  different 
route  and  charter  air  carriers  shall  be 
promulgated  semiannually  by  the  Office 
of  the  Comptroller  of  the  Civil 
Aeronautics  Board. 

Section  22 — [Amended] 

4.  Section  22  General  reporting 
instructions  would  be  amended  by: 

A.  Revising  the  list  of  schedules  in 
CAB  Form  41  Report  to  read: 


List  of  Sctiedules  in  CAB  Fornn  41  Report 


Appticabtlity  by  earner 
group 


SchPOulG  No 


Title 


Ftling  frequency 


B-1,1., 
B-3 


B-5,..„, 
B-7...... 

B-7(b) 

B-e 

B-lO 


B-12  . 

B-13.. 


B-41. 


B-43 
B-43  1 
8-46 
P-l  1 

P-1  Z 
P-ilal 
P-2    .... 
P-3 


P-3(ai 
P-4 


P-5  1. 


P-5  2 
P-5(a) 


P-7.. 


P-8 


P-lO 
P-I2|a) 


T-i 
T-2 


T-2  1 
T-3(a) 


Cenificalon         k 

...   Balance  sheet \. 

...  Balance  shee!  to'  sfTiali  ai>  earners 

...  SSatemenf  ot  changes  tn  stockholder 
equity 

...   Prooerty  and  equipment 

-.  Airtrames  a^d  aircraft  engines  acquired 

_  Flight  equtprnen!  acquired 

...  Property  and  equipment  retired 

...  Unamortized  developmental  and  preoper 
ating  cos's 

...  Stalemen:  ol  chariges  in  financial  position 

...  Summary  o(  proiected  financial  commit- 
ments and  related  deposits 

...  Receivables,  payables  and  investments  re-   A 
latmg  to  a'tiliates  and  other  investment 
data 

...  Inventory  ot  airframes  and  aircraft  engines    A 

_.   Aircraft  inventory  dale— small  air  carriers       A 

...   Long-term  and  short-term  nontrade  debt        A 

...   Statement  of  operations  for  small  air  cam-    S- 
ers 

...   Statement  of  operations O 

...   Intenm  operations  report M 

...  Notes  to  CAB  form  41  report O 

...  Transport  revenues  depreciation  and  am-  Q 
ortization.  nonoperating  income  and  ex- 
penses (net) 

...  Income  ta<es O. 

...  Transport-related  revenues  and  expenses.  Q 
explanation  of  extraordinary  items  and 
cumulative  effect  of  accounting  changes 
on  pnor  yea'S;  explanation  of  prior 
period  adiustments  and  dividends  de- 
clared, 

-  Statement  of  aircraft  operating  expenses 
for  small  earners 

..  Aircraft  operating  expenses 

..  Components  of  flight  equipment  depreci- 
ation. 

..  Maintenance,  passenger  sen/ice  and  gen- 
eral and  administrative  expense  func- 
tions 

..  Aircraft  and  traffic  servicing,  and  promo- 
tion and  sales  expense  functions — 
group  II  and  group  III  air  carriers. 

.  Aircraft  and  traffic  servicing,  and  promo- 
tion and  sales  expense  subfunciions— 
group  III  air  carriers. 

..  Employment  statistics  by  labor  category  . 

.,  Fuel  consumption  by  type  of  service  and 
specific  operational  markets 

..  Traffic  and  capacity  statistics  by  class  ol 
service. 

.  Traffic,  capacity,  aircraft  operations  and 
miscellaneous  statistics  by  type  of  air- 
craft 

.  Traffic,  capacity,  aircraft  operations  and 
miscellaneous  statistics  by  aircraft  type 

.  Airport  activity  statistics  scheduled  and 
nonscheduled  revenue  service 


O 

O 
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Filing  frequency 


Section  23 — [Amended] 

5,  Section  23  Certmcation  and 
Balance  Sheet  ElernbnisjwovXA  be 
amended  by:  ^\^ 

A.  Revoking  the  title  and  rei^rtinc 


should  be  reduced  by  an  allowance  for 
obsolescence  to  provide  for  losses  in 
value. 

Id)  "Property  and  Equipment"  shall  be 
segregated  into  that  which  is  owned  and 


with  the  par  or  stated  value  of  the  stock, 
shall  be  reported.  In  the  case  of  no-par 
stock  without  stated  value,  the  full 
consideration  received  shall  be 
reported. 
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List  of  Schedules  in  CAB  Form  41  Report— Continued 


Applicability  by  earner 
group 


Schedule  No. 


Ftlir^g  frf-quency 


T-3(b) Airport  activity  statistics  revenue  service  ...   Q 

T-6 Repoft  of  civil  aircraft  ct^arters O 

T-8 Report  of  al'-cargo  operations. S-A  .. 

T-9 Monstop  market  report M 

T-9 Nonstop  market  report Q 

G-41   Persons  holding  more  than  5  per  centum   A 

of  respondent  s  capital  stock. 


I'l 

n 


(■) 


w 


M    Monthly 
J      O  _  Ouarterly. 

S-A  -  Semiannually 

A    Annually. 

X— All  earners 

'  Applicable  to  Group  I  air  carriers  receiving  Section  406  subsidy  and  Group  I  air  earners  with  annual  revenues  Of  SIO 
million  or  more. 

■r  Applicable  to  Group  i  air  carriers  with  annual  revenues  belov»  SIO  million  who  do  not  rerciv.?  Section  406  subsidy 

J  Applicable  only  to  air  carriers  'eceiving  Secbon  406  subsidy 

'  Applicable  to  air  cameis  who  do  nci  receive  Section  406  subsidy 

■  Applicable  to  charter  earners 

1  Applicable  10  earners  conducting  all  cargo  operations. 

B.  Revising  the  list  of  due  dates  in  CAB  Form  41  Re-port  to  read: 
Due  Dates  of  Schedules  in  CAB  Form  41  Report 


Due  dates  '  Schedule  No. 

Jan  20 P-1213) 

Jan  30   P-1(ai.  T-1  T-2.  T-2  1,  T-3,  T-6.  T-9 

Feb   10- A.  B-t,  8-1  1,  B-3.  B-5.  B-7.  B-7ib)   S-8   B-10   B  '?   B-i3   P-1  1,  P-l  2.  P-2.  P-3.  P- 

3(a),  P-4.  P-5.1.  P-5.2.  P-5(a),  P-6.  P-7   P-f    i=-iO 

Feb  20 P-12(<>) 

Mar   1 _. ., P-Iln).  T-1.  T-9 

Mar  20 _ _ ..„..  P-I2(al 

Mar  30 - B-41.  B-13   B-43  1.  B-46.  P-1(a),  G-41,  T-1,  ^-6.  T-9 

Apr.  20 __ P-12(a) 

Apr  30 ^.„. .  P-1|a).  T-1,  T-2,  T-2  1,  T-3,  T-6  T-9 

May  to ..1 .,_..  A   B-t.  B-3,  B-5,  B-7,  B-7(b).  B-8,  B-10.  B-i2   3-13.  F-'  2   P-2.  P-3.  P-3(a),  P-4.  P-5.2. 

P-5(a).  P-6.  P-7,  P-8 

Mav  20 P-I2la) 

May  30 P-l(a).  T-I,  T-9 

June  20 P-t2(a) 

June  30 P-t(a),  T-1,  T-9 

July  20 P-12(a) 

July  30     P-P-1|a),  T-1.  T-2.  T-2  1.  T-3.  T-6.  T-9 

Aug.  10 A,  B-1.  B-1  I.  B-3,  B-5,  B-7,  S-7ib).  3-6,  B-'C.  S-"--    6  13,  P-l  i,  P-l  2,  P-2,  P-3.  P- 

jia),  P-4,  P-5  1,  P-5  2,  P-5(a)   P-6,  P-7,  F-3,  T.g 

Aug  20 P-12ial 

Aug  30  _ , P-i(a).  T-1.  T-9 

Sep.  20,.; P-12(ai 

Sep,  30 ; P-1(a),  T-1,  T-9 

Oct  20 „ P-12(al 

C<:t  30  P-l!a),  T-1.  T-2,  T-2  1,  T-3,  T-6,  T-9 

l^v   10 _ .'. A,  B-1,  B-3,  B-5,  B-7,  B-7(bl,  B-8   S-tO   B-i?  B-i3   P  12   P-2.  P-3   P-lla),  P-4.  P-5  2. 

P-5ia).  P-6.  P-7.  P-8 

Nov  20  „ P-IZia) 

Nov.  30 P-1(a).  T-1,  T-9 

Dec  20 P-12(a) 

dec,  30  P-1la).  T-I,  T-9 

'  Due  dates  falling  on  a  Saturday,  Sunday  or  national  holiday  will  become  effective  the  first  following  work  day 

•  B  and  P  reporting  due  dates  a'e  ed.nded  to  March  30,  if  preliminary  schedules  are  filed  at  the  Board  6y  February  10 


C.  Revising  paragraph  (e)  to  read: 
(e)  All  financial  data  reported  on  B,  P 
and  G  schedules  shall  reflect  the  status 
of  the  air  carrier's  books  of  account  for 
the  period  for  which  the  report  is  being 
made  and  shall  conform  to  the 
intructions  contained  in  this  Uniform 
Systems  of  Accounts  and  Reports.  At 
the  option  of  the  air  carrier.  Group  III  air 


carriers  m.ay  round  reported  financial 
data  to  the  nearest  thousands  of  dollars 
by  typing  "(SOOOJ"  at  the  top  of  each 
amount  column.  All  Group  1  and  Group 
11  air  carriers  may,  at  their  option,  round 
reported  financial  data  to  the  nearest 
whole  dollars  by  dropping  the  cents.  All 
rounded  amounts  must  be  balanced 
within  and  between  schedules. 


/ 
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Schedule  B-7(b)— Flight  Equipment 
Acquired 

(a)  This  schedule  shall  be  filed  by  all 
carriers  receiving  Section  406  subsidy. 


Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 

***** 

N  AHrfinc  an  account  title  and 


and  (2)  Capitalized  Value  {column  6) 
less  Amortization  (column  7). 

(h)  Column  9  "Estimated  Residual 
Value"  shall  reflect  dollars  the  residual 
value  assigned  to  owned  and  leased 
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Section  23 — [Amended] 

5.  Section  23  Certification  and 
Balance  Sheet  Elements^wou\d  be 
amended  by:  ^^^ 

A.  Revoking  the  title  and  re|>orting 
instructions  for  Schedule  A-2,  \ 
Controlling  Person's  Certification. 

B.  Revising  paragraph  (a)  of  the 
reporting  instru^TT^is  for  Schedule  B-1 
to  read:  ^^^- 

Schedule  B-1 — Balance  Sheet 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
SlO  million  or  more. 
*         *         *         * 

C.  Adding  an  account  title  and 
reporting  instructions  for  a  new 
Schedule  B-1.1  Immediately  following 
the  reporting  instructions  for  Schedule 
B-1  to  read: 

Schedule  B-1.1 — Balance  Sheet  for 
Small  Carriejx 

(a)  This  schedule  shall  be  filed 
semiannually  by  Group  I  air  carriers 
with  annual  revenues  below  $10  million 
who  do  not  receive  Section  406  subsidy. 

(h)  This  schedule  shall  show  the 
account  balances  at  the  close  of 
business  on  the  last  day  of  each 
reporting  period. 

(c)  "'Current  Assets"  shall  include  all 
resources  that  may  reasonably  be 
expected  to  be  realized  in  cash  or  sold 
or  consumed  within  one  year.  This  group 
of  assets  is  classified  into  three  basic 
accounts: 

(1)  "Cash  and  Equivalents"  shall 
include  cash  on  hand  and  on  deposit. 
U.S.  Government  securities  and  other 
temporary  cash  investments. 

(2)  "Notes  and  Accounts  Receivable — 
Not"  shall  include  general  traffic 
accounts  receivable,  government 
rec<M\ables,  notes  and  receivabk's  from 
associated  companies,  officers, 
employees  and  others  and  a  deduction 
for  a  reasonable  allowance  for  bad 
debts. 

(3)  "Other  Current  Assets"  shall 
contain  all  other  current  assets  not 
pro\'ided  for  in  the  above  classification. 
'I'his  account  shall  include,  but  is  not 
limiti'd  to  short  term  prepayments,  spure 
parts,  supplies  and  other  inventories  of 
flight  equipment  replacement  parts  that 
are  usually  replaced  rather  than 
repaired  and  materials  and  supplies 
held  in  stock  such  as  fuel  and  oil, 
expendable  tools,  office  supplies  and 
food  service  supplies.  Spare  parts 


should  be  reduced  by  an  allowance  for 
obsolescence  to  provide  for  losses  in 

\alue. 

(d)  'Property  and  Equipment"  shall  be 
segregated  into  that  which  is  owned  and 
that  which  is  leased  under  capital 
leases.  All  property  and  equipment,  with 
the  exception  of  land,  shall  be  reported 
net  of  accumulated  depreciation  or 
amortization. 

(e)  "Other  Assets"  shall  include  all 
assets  not  included  in  the  above 
categories,  sich  as  long-term 
investments,  long-term  prepayments, 
long-term  receivables,  land,  deferred 
charges,  intangible  assets,  equipment 
purchase  deposits  and  construction 
work  in  progress. 

(f)  "Current  Liabilities"  shall  include 
all  obligations,  the  liquidation  of  which 
is  reasonably  expected  to  require  the 
use  of  existing  resources  within  one 
year.  This  group  of  liabilities  is 
classified  into  three  basic  accounts: 

(1)  "Notes  and  Accounts  Payable" 
shall  include  any  payments  on  long-term 
debt,  short-term  notes  and  accounts 
payable  and  accrued  expenses  that  are 
payable  within  one  year. 

(2)  "Accrued  Taxes"  shall  include  tax 
liabilities  such  as  those  imposed  on 
income,  property  and  payroll,  which  are 
reasonably  expected  to  be  liquidated 
within  one  year. 

(3)  "Other  Current  Liabilities"  shall 
include  all  current  liabilities  which  are 
not  provided  for  elsewhere,  such  as  air 
traffic  liabilities  for  unused 
transportation  sold  (includes  sales  of 
transportation  on  both  the  reporting 
carrier  and  other  carriers.) 

(g)  "Long-Term  Debt"  shall  include  all 
obligations  which  are  not  reasonably 
expected  to  be  liquidated  within  one 
xear.  Typical  examples  include  bonds 
payable,  long-term  notes  payable,  lease 
obligations,  and  pension  obligations. 

(hi  "Other  Liab;lities"  shall  include 
.ir.y  debts  or  obligations  \vhich  are  not 
prrjperly  listed  in  the  ""Current 
Lidbilities"^r  "'Long-Ter.Ti  Debt" 
sections. 

(i)  "Deferred  C.-edits  '  shall  include  all 
credit  balances  of  a  general  clearing 
nature,  including  credits  held  in 
suspense  pending  receipt  of  further 
infurmalion  necessary  for  final 
disposition.  Incl'^ded  in  this  account  are 
defeiicd  income  taxes  and  deferred 
in\  estment  tax  credits. 

Ij)  "Stockholder's  Equity"  shall  be 
reported  as  follows: 

(1)  "Capital  Stock"  shall  be  segregated 
as  between  common  and  preferred.  The 
number  of  shares  outstanding,  along 


with  the  par  or  staled  value  of  the  stock, 
shall  be  reported.  In  the  case  of  no-par 
stock  without  stated  value,  the  full 
consideration  received  shall  be 
reported. 

(2)  "Other  Paid-in  Capital"  shall 
include  the  difference  between  the  price 
at  which  the  capital  stock  is  sold  and 
the  par  or  stated  value  of  the  stock. 

(3)  "Retained  Earnings"  shall 
represent  the  net  income  or  loss  from  all 
operations  of  the  corporate  entity  less 
dividends. 

(4)  "Treasury  Stock"  shall  represent 
the  cost  of  stock  issued  by  the  carrier 
and  reaquired  by  it  but  not  retired  or 
cancelled. 

(k)  The  statement  of  certification  shall 
be  signed  by  the  carrier's  chief 
accounting  officer. 

All  substantive  matters  that  may 
materially  influence  interpretations  or 
conclusions  in  regard  to  the  financial 
condition  or  the  earnings  position  of  the 
air  carrier  which  are  not  clearly 
identified  in  the  body  of  the  schedule  or 
which  represent  information  that  cannot 
be  expressed  adequately  in  monetary 
terms  shall  be  completely  and  clearly 
stated  in  a  note  attached  to  this 
schedule  and  cross-referenced  to  the 
affected  account  or  accoi'nts.  The 
informative  disclosure  on  th:s  schedule 
shall  conform,  at  the  end  of  each 
calendar  year,  with  the  footnotes  thai 
either  have  been  or  would  ha\  e  been 
prepared  for  audited  fmiiricia! 
statements. 

D.  Re\ising  paragraph  [a)  of  the 
reporting  instructions  for  Schedule  B-3 
to  read: 

Schedule  D-'i — Statement  of  C^an-^ps  in 

Stock  holder  Equity 

(a)  This  schedule  shnll  be  filled  by  all 
Group  11  aii^<]roup  Hi  air  corners. 

E.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-7 
to  read: 

Schedule  B-7 — .A:r''rcmes  era  Aircraft 
En^^ines  Acquired 

(a)  This  schedule  shall  be  f:!ed  by  all 
Group  11  and  Group  111  a;r  carriers. 
'         .         *         *         *     . 

F.  Revising  paragraph  (a)  of  the 
reporting  instructions  fo.-  Schedule  B- 
7(b)  to  read: 
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(2)  "Transport-Related  Revenue"  shall 
include  monies  received  for  providing 
air  transportation  facilities  associated 
with  the  performance  of  services  which 
flow  from  and  are  incidental  to  air 
transportation  services  performed  bv  the 


(1)  Interest  Expense. 

(2)  Other  Nonoperating  (Net). 

(g)  "Income  Tax"  shall  reflect  the 
provision  for  accruals  of  Federal,  State, 
local,  and  foreign  taxes  based  upon 
taxable  income,  and  computed  at  the 


filing  option  described  in  Section  22 — 
General  Reporting  Instructions  shall,  for 
the  third  month  of  any  calendar  quarter 
during  which  the  option  is  exercised, 
type  in  the  bottom  margin  of  the  system 
statement  of  operations  the  total  number 
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Schedule  B-7(bJ— Flight  Equipment 
Acquired 

(a)  This  schedule  shall  be  filed  by  all 
carriers  receiving  Section  406  subsidy. 

G.  Revoking  the  title  and  reporting 
instructions  for  Schedule  B-7(a) — 
Reinvestment  of  Flight  Equipment 
Capital  Gains. 

H.  Revoking  the  title  and  reporting 
instructions  for  Schedule  B-S[a]— Flight 
Equipment  Capital  Gains  Invested  or 
Deposited  for  Reinvestment  in  Flight 
Equipment. 

I.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-10 
to  read: 

Schedule  B-10— Unamortized 
Developmental  and  Preopera ting  Costs 

(a)  This  schedule  shall  be  filed  by  air 
carriers  receiving  Section  406  subsidy. 

***** 

J.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-12 
to  read: 

Schedule  B-12— Statement  of  Changes 
in  Financial  Position 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 
***** 

K.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-13 
to  read: 

Schedule  B-13 — Summary  of  Projected 
Financial  Commitments  and  Related 
Deposits 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy. 

***** 

L.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-41 
to  read: 

Schedule  B-41 — Receivables.  Payables 
and  Investments  Relating  to  Affiliates 
and  Other  Investment  Data 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  miUion  or  more. 
***** 

M.  Reivising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-43 
to  read: 

Schedule  B—i3 — Inventory  of  Airframes 
and  Aircraft  Engines 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 


Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 
***** 

N.  Adding  an  account  title  and 
reporting  instructions  for  a  new 
Schedule  B-43.1  immediately  followring 
the  reporting  instructions  for  Schedule 
B-43  to  read: 

Schedule  B-^3.1— Aircraft  Inventory 
Data — Small  Air  Carriers 

(a)  This  schedule  shall  be  filed 
annually  by  Group  I  air  carriers  with 
annual  revenues  below  $10  million  who 
do  not  receive  Section  406  subsidy. 

(b)  The  indicated  data  shall  be 
reported  for  each  individual  airframe, 
identified  by  type,  model,  and  design  of 
cabin  as  to  use  for  passengers 
exclusively,  cargo  exclusively,  or  both 
passengers  and  cargo  in  combination. 
Data  pertaining  to  aircraft  engines  shall 
be  reported  on  a  group  basis  by  type  of 
engine  and  by  type  of  aircraft  to  which 
related. 

(c)  Data  in  this  schedule  shall  be 
grouped  and  subtotaled  as  between  data 
pertaining  to  airframes  and  data 
pertaining  to  aircraft  engines.  Data 
pertaining  to  nonoperating  airframes 
and  aircraft  engines  shall  be  reported  in 
a  group  below  the  data  for  operating 
equipment.  Data  pertaining  to  airframes 
and  aircraft  engines  obtained  under 
capital  leases  shall  be  reported  in  a 
separately  captioned  grouping  below 
nonoperating  airframes  and  aircraft 
engines  and  subgrouped  therein 
according  to  operating  and  nonoperating 
equipment. 

(d)  The  data  to  be  reported  shall 
include  owned  and  capitalized  leased 
airframes  and  aircraft  engines  currently 
in  operation  or  in  conversion.  Data 
pertaining  to  airframes  and  aircraft 
engines  obtained  under  capital  leases 
shall  be  captioned  separately  from 
owned  equipment. 

(e)  Column  6  "Acquired  Cost  or 
Capitalized  Value"  shall  include  (1)  the 
acquisition  cost  of  owned  airframes  and 
aircraft  engines  and  (2)  the  total 
capitalized  cost  of  obtaining  airframes 
and  engines  under  capital  leases. 

(f)  Column  7  "Allowance  for 
Depreciation  or  Amortization"  shall 
include  (1)  the  accumulations  of  all 
provisions  for  losses  due  to  use  and 
obsolescence  that  are  applicable  to 
owned  airframes  and  aircraft  engines 
and  (2)  the  amount  of  amortization 
recorded  for  amortizing  the  value  of 
airframes  and  engines  obtained  under  . 
capital  leases. 

(g)  Column  8  "Depreciated  Cost  or 
Amortized  Value"  shall  reflect  (1) 
Acquired  Cost  (column  6)  less  the 
Allowance  for  Depreciation  (column  7) 


and  (2)  Capitalized  Value  (column  6) 
less  Amortization  (column  7). 

(h)  Column  9  "Estimated  Residual 
Value"  shall  reflect  dollars  the  residual 
value  assigned  to  owned  and  leased 
airframes  and  aircraft  engines,  including 
any  overhaul  value  not  subject  to 
depreciation. 

(i)  Column  10  "Estimated  Depreciable 
or  Amortizable  Life  (Months)"  shall 
reflect  the  estimated  depreciable  or 
amortizable  life  of  each  airfame  and 
each  group  of  aircraft  engines. 

O.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  B-46 
to  read: 

Schedule  B-46 — Long-Term  and  Short- 
Term  Nan  trade  Debt 

(a)  This  schedule  shall  be  filed  by 
Group  III  air  carriers  and  Group  I  air 
carriers  and  Group  II  air  carriers  that 
receive  Section  406  subsidy. 

***** 

Section  24 — [AmendedJ 

6.  Section  24  Profit  and  Loss  Elements 
would  be  amended  by: 

A.  Adding  separate  reporting 
instructions  for  a  revised  Schedule  P-1.1 
to  read: 

Schedule  P-1.1— Statements  of 
Operations  for  Small  Air  Carriers 

(a)  This  schedule  shall  be  filed 
semiannually  by  Group  I  air  carriers 
with  annual  revenues  below  $10  million 
who  do  not  receive  Section  406  subsidy. 

(b)  This  schedule  shall  show  the 
results  of  operations  for  six-month 
periods  ending  June  30  and  December 
31. 

(c)  "Operating  Revenue"  shall  be 
categorized  as  follows: 

(1)  "Transport  Revenue"  shall  include 
the  revenue  generated  by  the 
performance  of  air  transportation 
services.  This  category  shall  be 
subdivided  as  follows: 

[a]  "Scheduled  Service"  shall  include 
all  transport  revenue  derived  from 
operations  between  pairs  of  points 
which  are  served  on  a  regularly 
schedules  basis.  Transport  revenue 
received  from  scheduled  service 
operations  shall  be  categorized  as 
follows; 

(i)  Passengers.  Revenue  generated 
from  the  transportation  of  passengers 
fahall  be  included  in  this  category. 

(ii)  Other.  Revenue  generated  by  the 
transportation  of  property  and  mail  shall 
be  included  in  this  category. 

[b]  "Nonscheduled  Service  '  shall 
include  all  transport  revenue  derived 
from  operations  between  pairs  of  points 
which  are  not  served  on  a  regulatory 
scheduled  basis. 


(2)  "Transport-Related  Revenue"  shall 
include  monies  received  for  providing 
air  transportation  facilities  associated 
with  the  performance  of  services  which 
flow  from  and  are  incidental  to  air 
transportation  services  performed  by  the 
air  carrier.  This  category  shall  be 
subdivided  as  follows: 

[a]  Public  Service  Revenue.  This 
category  shall  include  amounts  of 
compensation  paid  to  the  carrier  under 
Section  419  of  the  Federal  Aviation  Act. 

(6)  Other.  This  category  shall  include 
other  transport-related  revenue  such  as 
in-flight  sales,  restaurant  and  food 
service  (ground),  rental  of'^roperty  or 
equipment,  limousine  service, 
interchange  sales,  and  cargo  pick-up  and 
delivery  charges. 

(d)  "Operating  Expense"  shall  be 
segregated  as  follows: 

(1)  "Flying  Operations"  shall  include 
expenses  incurred  directly  in  the  in- 
flight operation  of  aircraft  and  expenses 
attaching  to  the  holding  of  aircraft  and 
aircraft  operation  personnel  in  readiness 
for  assignment  to  an  in-flight  status. 

(2)  "Maintenance"  shall  include  all 
expenses  which  are  specifically 
identifiable  with  the  repair  and  upkeep 
of  property  and  equipment  used  in  the 
performance  of  air  transportation. 

(3)  "General  and  Administrative" 
shall  include  the  portion  of  all  expenses 
of  a  general  corporate  nature  and  all 
other  expenses  not  provided  for 
elsewhere  which  are  related  to  air 
transport  operations  either  directly  or 
indirectly. 

(4)  "Depreciation  and  Amortization" 
shall  include  all  depreciation  and 
amortization  expenses  applicable  to 
property  and  equipment  used  in 
providing  air  transportation  services. 
These  expenses  shall  be  segregated 
between  those  applicable  to  owned 
property  and  equipment  and  those 
applicable  to  property  and  equipment 
which  is  leased. 

(5)  "Transport  Related  Expense"  shall 
include  all  expenses  associated  with  the 
transport  related  revenues  reported  on 
line  5  of  this  schedule. 

(e)  "Operating  Profit  (Loss)"  shall  be 
computed  by  subtracting  the  total 
operating  expenses  from  the  total 
revenues. 

(f)  "Nonoperating  Income  and 
Expense"  shall  include  all  revenues  and 
expenses  resulting  from  commercial 
ventures  which  are  not  inherently 
related  to  the  performance  of  air 
transport  services.  For  example,  the 
revenues  and  expenses  related  to 
operating  a  hotel  or  motel  would  be 
reported  under  this  category.  This 
category  shall  also  include  the  total 
interest  expense  incurred  from  all 
sources  and  be  subdivided  as  follows: 


(1)  Interest  Expense. 

(2)  Other  Nonoperating  (Net). 

(g)  "Income  Tax"  shall  reflect  the 
provision  for  accruals  of  Federal,  State, 
local,  and  foreign  taxes  based  upon 
taxable  income,  and  computed  at  the 
normal  and  surtax  rates  in  effect  during 
the  current  accounting  year. 

(h)  "Discontinued  Operations, 
Extraordinary  Items  or  Accounting 
Changes"  shall  reflect  any  earnings  or 
losses  from  discontinued  operations,  the 
net  of  the  tax  amount  of  extraordinary 
items,  and  the  cumulative  effect  of  any 
changes  in  accounting  principles. 

B.  Establishing  separate  reporting 
instructions  for  Schedule  P-1.2  to  read: 

Schedule  P-1.2— Statement  of 
Operations 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 

(b)  Route  and  charter  carriers  shall 
file  separate  statements  of  operations 
for  each  separate  operating  entity  and 
for  the  overall,  or  system  operations. 

(c)  [Reserved] 

(d)  Data  reported  on  this  schedule 
shall  conform  with  the  instructions 

■  pertaining  to  profit  and  loss 
classifications  within  this  Uniform 
System  of  Accounts  and  Reports. 

(e)  Data  reported  in  the  "12  Months- 
to-Date"  column  shall  represent  for  each 
individual  item  the  sum  of  amounts 
reported  in  the  "Quarter"  column  for  the 
current  and  next  previous  three 
quarters.  Data  in  the  "Year-to-Date" 
column  need  not  be  provided  when  this 
schedule  is  not  used  for  submission  to 
the  SEC.  But  when  the  schedule  is  used 
for  SEC  purposes,  data  reported  in  the 
"Year-to-Date"  column  shall  represent, 
for  the  first  three  quarters  of  the 
carrier's  fiscal  year  or  calendar  year, 
amounts  from  the  beginning  of  the 
carrier's  fiscal  or  calendar  year  to  the 
end  of  the  quarter  for  which  the 
schedule  is  being  submitted.  For  the 
fourth  quarter  of  the  air  carrier's  fiscal 
or  calendar  year,  the  "Year-to-Date" 
column  should  be  used  for  the 
comparative  presentative  of  data  for  the 
prior  year. 

(f)  Earnings  per  share  data  shall  be 
filed  on  a  quarterly  basis  by  those  air 
carriers  that  are  required  to  file  such 
data  with  the  Securities  and  Exchange 
Commission. 

(g)  This  schedule  has  been  designed  to 
facilitate  the  presentation  of 
comparative  data  for  prior  periods  when 
used  in  submissions  to  the  Securities 
and  Exchange  Commission. 

(h)  Any  air  carrier  that  does  not  file 
Schedule  P-l(a)  in  accordance  with  the 


filing  option  described  in  Section  22 — 
General  Reporting  Instructions  shall,  for 
the  third  month  of  any  calendar  quarter 
during  which  the  option  is  exercised, 
type  in  the  bottom  margin  of  the  system 
statement  of  operations  the  total  number 
of  full-time  and  part-time  employees  to 
be  labeled  as  such  and  calculated  in 
accordance  with  paragraph  (d)  of  the 
reporting  instructions  for  Schedule  P- 
1(a). 

C.  Revising  paragraphs  (a)  and  (b)  and 
revoking  and  reserving  paragraphs  (1) 
and  (m)  of  the  reporting  instructions  for 
Schedule  P-2  to  read: 

Schedule  P-2— Notes  to  CAB  Form  41 
Report 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 

(b)  Route  and  charter  air  carriers  shall'   '•■ 
file  this  schedule  for  each  separate 
operating  entity  and  the  overall  or 
system  operations  of  the  carrier. 

(c)  All  substantive  matters  *  *  * 

***** 

(1)  (Reserved) 

(m)  (Reserved^ 

***** 

D.  Revoking  the  title  and  reporting 
instructions  for  Schedule  P-2(a) — 
Revenue  Market  Report 

E.  Revoking  the  title  and  reporting 
instructions  for  Schedule  P-3.1 — 
Transport  Revenues 

F.  Revising  paragraphs  (a)  and  (c)  of 
the  reporting  instructions  for  Schedule 
P-3(a)  to  read: 

Schedule  P-3(a) — Income  Taxes 

(a)  This  schedule  shall  be  filed  by  all 
Group  III  air  carriers. 

*         *         «         *     _  * 

(c)  Report  in  accounts  91.1  through 
93.2,  respectively,  the  amount  for  each 
as  reflected  in  the  books  of  account. 
Accounts  93.7,  93.8  and  93.9  shall  reflect 
income  taxes  for  the  current  period, 
income  taxes  on  extraordinary  items, 
and  total  income  taxes,  respectively. 

G.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  P-4 
to  read: 

Schedule  P-4 — Transport-Related 
Revenues  and  Expenses:  Explanation  of 
Extraordinary  Items  and  Cumulative 
Effect  of  Accounting  Changes  in  Prior 
Years;  Explanation  of  Prior  Period 
Adjustments  and  Dividends  Declared 

(a)  This  schedule  shall  be  filed  by  air 
carriers  receiving  Section  406  subsidy. 
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H.  Adding  separate  reporting  traffic  liability  insurance,  advertising 

instructions  for  a  revised  Schedule  P-5.1      and  other  promotion  and  publicity 


relating  to  each  type  of  aircraft  shall  not 
be  required. 
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(2)  Consolidate  objective  accounts 
42.1,  42.2  and  42.3  and  report  the  total  of 
these  accounts  on  line  42.6. 


406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 
N.  Revoking  the  title  and  reporting 


Code 


Elements 


X110 
X140. 


Revenue  Passengers  Enplaned 
Revenue  Passenger-Miles 
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H.  Adding  separate  reporting 
instructions  for  a  revised  Schedule  P-5.1 
to  read: 

Schedule  P-5.1— Statement  of  Aircraft 
Operating  Expenses  for  Small  Air 
Carriers 

(a)  This  schedule  shall  be  filed 
semiannually  by  Group  I  air  carriers 
with  annual  revenues  below  $10  million 
who  do  not  receive  Section  406  subsidy. 

(b)  This  schedule  shall  show  the  direct 
and  indirect  expenses  incurred  in 
aircraft  operations.  Direct  expense  data 
applicable  to  each  aircraft  type  operated 
by  the  carrier  shall  be  reported  in 
separate  columns  of  this  schedule,  and 
each  aircraft  type  reported  shall  be 
identified  at  the  head  of  each  column  in 
the  space  provided  below  "Aircraft 
Type."  "Aircraft  Type"  refers  to  aircraft 
models  such  as  Beech-18,  Piper  PA-32, 
etc.  Aircraft  Type  designations  are 
prescribed  in  the  Manual  of  ADP 
Instructions,  Outputs,  Codes  and 
Related  Material.  In  the  space  provided 
for  "Aircraft  Code"  carriers  shall  insert 
the  four  digit  code  for  the  aircraft  type 
which  are  also  prescribed  in  the  Manual 
of  ADP  Instructions,  Outputs,  Codes  and 
Related  Material. 

(c)  Direct  aircraft  operating  expenses 
shall  be  reported  in  the  following 
categories: 

(1)  "Flying  Operations"  shall  include 
pilots',  copilots'  and  other  flight 
personnel  salaries,  related  employee 
benefits,  pensions,  payroll  taxes  and 
personnel  expenses,  and  general  (hull) 
insurance. 

(2)  "Fuel"  expense-flight  equipment 
shall  include  the  cost  of  fuel  used  in 
flight  operations. 

(3]  "Oil"  expense-flight  equipment 
shall  include  the  cost  of  oil  used  in  flight 
operations. 

(4)  "Maintenance"  expense-flight 
equipment  shall  include  the  cost  of  labor 
and  material  expended  by  the  carrier  to 
maintain  flight  equipment,  general 
services  purchased  for  flight  equipment 
maintenance  from  associated  or  other 
outside  companies  and  provisions  for 
flight  equipment  overhauls. 

(5)  "Depreciation  and  Rental" 
expense-flight  equipment  shall  include 
depreciation  of  flight  equipment, 
amortization  of  capitalized  leases  for 
flight  equipment,  rental  expense  and 
provision  for  obsolescence  and 
deterioration  of  spare  parts. 

(d)  Indirect  aircraft  operating 
expenses  shall  be  reported  in  total  for 
all  aircraft  types  only  and  shall  be 
segregated  according  to  the  following 
categories: 

(1)  "Traffic  Related  Expenses"  shall 
include  traffic  solicitor  salaries,  traffic 
commissions,  passenger  food  expense, 


traffic  liability  insurance,  advertising 
and  other  promotion  and  publicity 
expenses,  and  the  fringe  benefit 
expenses  related  to  all  salaries  in  this 
classification. 

(2)  "Capacity  Related  (Station) 
Expenses"  shall  include  aircraft  and 
traffic  handling  salaries,  landing  fees, 
clearance,  customs  and  duties,  and 
related  fringe  benefit  expenses. 

(3)  "Capacity  Related  (Other) 
Expenses"  shall  include  all  other 
operating  expenses  not  included  in  the 
above  categories. 

I.  Establishing  separate  reporting 
instructions  for  Schedule  P-5.2  to  read: 

Schedule  P-5.2— Aircraft  Operating 
Expenses 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  separate 
operating  entity  of  the  air  carrier. 

(c)  Route  air  carriers  shall  file  this 
schedule  with  quarterly  data  only  for 
the  first  three  quarters  of  each  calendar 
year  and  shall  file  both  quarterly  and  12 
months-to-date  data  for  the  period 
ended  December  31.  An  "x"  shall  be 
inserted  in  the  box  designated  "Qr"  at 
the  head  of  each  column  of  the  set 
covering  quarterly  data  and  an  "x"  shall 
be  inserted  in  the  box  designated  "Yr" 
at  the  head  of  each  column  of  the  set 
covering  12  months-to-date  dala. 

(c-1)  Charter  air  carriers  shall  file  this 
schedule  for  quarterly  data  only. 

(d)  Data  applicable  to  each  aircraft 
type  operated  by  the  air  carrier  shall  be 
reported  in  separate  columns  of  this 
schedule,  and  each  aircraft  type  for 
which  report  is  being  made  shall  be 
identified  at  the  head  of  each  column  in 
the  space  provided  opposite  "Aircraft 
Type."  All  aircraft  shall  be  separately 
reported  as  distinct  aircraft  types  as 
established  in  the  Manual  of  ADP 
Instructions,  Outputs,  Codes  and 
Related  Material.  For  route  air  carriers, 
expenses  of  operating  aircraft  provided 
by  other  carriers  under  interchange 
agreements  shall  be  separately  reported 
in  total  for  all  such  aircraft  as  if  for  a 
distinct  aircraft  type.  Interchange 
expenses  applicable  to  aircraft  of  the 
same  type  as  those  owned  or  operated 
by  the  accounting  air  carrier  shall  be 
distributed  in  summary  memo  form  as 
item  98.1  and  98.2  to  each  aircraft  type 
owned  or  operated  by  the  accounting  air 
carrier.  Aircraft  types  not  generally  used 
in  revenue  services  shall  be  separatel 
reported.  If  more  than  one  type  of 
aircraft  is  involved,  a  separation  of  data 


relating  to  each  type  of  aircraft  shall  not 
be  required, 

(e)  "Aircraft  Type"  refers  to  models 
such  as  B-707-100,  B-707-300,  DC-9-30, 
etc.  "Aircraft  Code"  refers  to  a  four-digit 
aircraft  code  established  in  the  Manual 
of  ADP  Instructions,  Outputs,  Codes  and 
Related  Material  Data,  applicable  to 
aircraft  designed  primarily  for  cargo 
services  and  only  incidentally  used  for 
passenger  services  shall  be  reported  in 
separate  columns,  and  the  word  "cargo" 
shall  be  inserted  after  the  aircraft  type 
at  the  head  of  the  column.  The 
prescribed  reporting  by  aircraft  types 
may  be  reviewed  from  time  to  time  upon 
requests  by  individual  air  carriers,  or 
upon  the  initiative  of  the  Board,  and 
groupings  of  aircraft  types  for  reporting 
purposes  may  be  prescribed  or  amended 
in  specific  instances. 

(fi  Italicized  codes  and  item  titles  do 
not  constitute  accounts  or  account 
numbers  prescribed  for  air  carrier 
accounting  but  shall  be  used  for 
reporting  purposes  only. 

(g)  Item  79.6  Applied  Maintenance 
Burden  shall  reflect  a  memorandum 
allocation  by  each  air  carrier  of  the  total 
expenses  included  in  subfunction  5300 
Maintenance  Burden  between 
maintenance  of  flight  equipment,  by 
aircraft  types,  and  maintenance  of 
ground  property  and  equipment  in 
accordance  with  item  (g)  of  the 
instructions  for  Schedule  P-6.  The 
amount  reported  for  this  item,  in 
aggregate  for  all  aircraft  types,  shall 
agree  with  the  amount  reported  for  the 
same  item  reflected  on  Schedule  P-6. 

(h)  Item  73.1  Current  Provisions  (for 
obsolescence  and  deterioration  of  flight 
equipment  expendable  parts)  shall 
reflect  the  gross  provisions  for  losses  in 
value  of  expendable  parts  during  the 
current  accounting  period. 

(i)  Item  73.2  Inventory  Decline  Credits 
shall  reflect  credits  applicable  to  the 
current  period  for  any  adjustments  for 
excess  inventory  levels  determined 
pursuant  to  section  6-1311. 

(j)  The  total  of  function  5100  Flying 
Operations  reported  on  this  schedule 
shall  agree  with  corresponding  amounts 
reported  on  Schedule  P-1;  the  total  of 
item  5278  Total  Direct  Maintenance — 
Flight  Equipment  shall  agree  with  the 
corresponding  amount  reported  in 
Schedule  P-6  and  for  route  air  carriers, 
the  total  of  item  75.6  Total 
Depreciation — Flight  Equipment  shall 
agree  with  the  corresponding  amount  in 
Schedule  P-3. 

(k)  Group  II  and  Group  III  air  carriers 
shall: 

(1)  Consolidate  objective  accounts 
25.1,  25.2  and  25.3  and  report  the  total  of 
these  accounts  on  line  25.6. 
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Code 


Elements 


V280 Available  Ton-Miles 

V410 Revenue  AircraH  Mile«  Flown 


Atrcratl  Hours  Flown— AH  SarvlcM 


Code 


Elements 


V320  Available  Seat-Miles  (000) 

V240  Revenue  Ton-Miles 

V280  Available  Ton-Miles 

V410  Revenue  Aircraft  Miles  Flown. 

V510  Revenue  Aircraft  Departures  Performed 

V630.-..  .  Rrvcn'jf  Aircraft  Hour-;  (Ramp-to  Ramp) 


data,  the  totals  for  international  off-line 
data  shall  be  reported  in  columns  2 
through  14,  inclusively.  The  on-line  total 
and  off-line  domestic  and  international 
data  totals  will  then  be  added  and  the 
sums  appropriately  noted.  The  schedule 
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(2)  Consolidate  objective  accounts 
42.1,  42.2  and  42.3  and  report  the  total  of 
these  accounts  on  line  42.6. 

(3)  Consolidate  objective  accounts 
43.1,  43.2  and  43.3  and  report  the  total  of 
these  accounts  on  line  43.6. 

(4)  Consolidate  objective  accounts 
46.1,  46.2  and  46.3  and  report  the  total  of 
these  accounts  on  line  46.6. 

J.  Revising  paragraphs  (a),  (b)  and  (d) 
of  the  reporting  instructions  for 
Schedule  P-6  to  read: 

Schedule  P-6 — Maintenance.  Passenger 
Service  and  General  Services  and 
Administration  Subfunctions 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  separate 
operating  entity. 

***** 

(d)  Charter  air  carriers  shall  file  this 
schedule  for  quarterly  data  only. 

***** 

K.  Revising  paragraphs  (b)  and  (d)  of 
the  reporting  instructions  for  Schedule 
P-7  to  read:  ^ 

Schedule  P-7 — Aircraft  and  Traffic 
Servicing.  Promotion  and  Sales  and 
General  and  Administrative  Expense 
Functions 

***** 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  separate 
entity. 

***** 

(d)  Charter  carriers  shall  file  this 
schedule  for  quarterly  data  only. 

***** 

L.  Revising  paragraph  (b)  and  (d)  of 
the  reporting  instructions  for  Schedule 
P-8  to  read: 

Schedule  P-8 — Aircraft  and  Traffic 
Servicing,  and  Promotion  and  Sales 
Expense  Subfunctions 

*  *  *  *  « 

(b)  Route  and  charter  air  carriers  shall 
file  this  schedule  for  each  separate 
entity. 

***** 

(d)  Charter  air  carriers  shall  file  this 
schedule  for  quarterly  data  only. 

***** 

M.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  P-10 
to  read; 

Schedule  P-10 — Employment  Statistics 
by  Labor  Category 

(a)  This  schedule  shall  be  filed  by  all 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 


406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 

N.  Revoking  the  title  and  reporting 
instructions  for  Schedule  P-12 — Fuel 
Inventories  and  Consumption. 

O.  Revising  paragraph  (a)  of  the 
reporting  instructions  for  Schedule  P- 
12(a)  to  read: 

Schedule  P-12(a) — Fuel  Consumption  by 
Type  of  Service  and  Specific 
Operational  Markets 

(a)  This  schedule  shall  be  filed  by 
Group  II  and  Group  III  air  carriers  and 
Group  I  air  carriers  that  receive  Section 
406  subsidy  or  have  annual  revenues  of 
$10  million  or  more. 
***** 

7.  Section  25  Traffic  and  Capacity 
Elements  would  be  amended  by: 

A.  Revoking  the  title  and  reporting 
instructions  to  Schedule  T-l(a) — Traffic 
and  Capacity  Statistics  by  Class  of 
Service,  Schedule  T-l(b) — Traffic  and 
Capacity  Statistics  by  Class  of 
Service — Scheduled  Services  and 
Schedule  T-l(c) — Traffic  and  Capacity 
Statistics  by  Class  of  Service — 
Nonscheduled  Services 

B.  Adding  reporting  instructions  for  a 
new  Schedule  T-1  to  read: 

ScM^dule  T-1 — Traffic  and  Capacity 
Stan  sties  by  Class  of  Service 

(a)  Schedule  T-1  shall  be  filed 
monthly  by  all  Group  II  and  Group  III  air 
carriers. 

(b)  Separate  schedules  shall  be  filed 
for  each  operating  entity  of  the  air 
carrier. 

(c)  The  data  shall  be  compiled  as 
aggregates  of  the  basic  data  prescribed 
in  Section  19.  Uniform  Classification  of 
Operating  Statistics. 

(d)  A  description  of  each  item  and  the 
identifying  code  shall  be  given  in  the  left 
margin,  and  separate  columns  shall  be 
used  to  present  data  for  the  following 
classifications: 

(1)  Scheduled  Combined  Passenger- 
Cargo — the  sum  of  Scheduled  First  Class 
Passenger-Cargo  Service,  Scheduled 
Coach  Passenger-Cargo  Service  and 
Scheduled  Mixed  Passenger-Cargo 
Service. 

(2)  Scheduled  Cargo  Service. 

(3)  Combined  Passenger-Cargo — the 
sum  of  Nonscheduled  Civilian 
Passenger-Cargo  Service  and 
Nonscheduled  Military  Passenger-Cargo 
Service. 

(4)  Nonscheduled  Cargo  Service — the 
sum  of  Nonscheduled  Civilian  Cargo 
Service  and  Nonscheduled  Military 
Cargo  Service. 

In  addition,  columns  are  pravided  for 
total  scheduled  and  total  nonscheduled 
services.  The  schedule  shall  include  the 
following  items: 


Code 

Elements 

X110 

Revenue  Passengers  Enplaned 

X140 

Revenue  Passenger-Miies 

X141 

First  Class 

X142 

Coacti 

X240 

Revenue  Ton-Mtles 

X241 

Passenger 

X243 

US  Mail  {Xhe  sum  ol  X243  U  S  Mail- 
and  X244  U  S  Mail— Nonpnonty) 

Pnority 

X247 

Freight  (tfie  sum  ol  X245  Foreign  Mail 
Express  and  X247  Freigfit). 

.    X246 

X280 

Available  Ton-Miles 

X320 

Available  Seai-Miles 

X321 

First  Class 

X322 

Coach 

X410 

Revenue  Aircraft  Miles  Flown 

X430 

Revenue  Aircraft  Miles  Scheduled 

X431 

,  Schedulea  Aircraft  Miles  Completed 

X510 

Revenue  Aircraft  Departures  Performed 

X610 

Revenue  Aircraft  Hours  (Airborne) 

C.  Revoking  the  title  and  reporting 
instructions  to  Schedule  T-2(a) — Traffic, 
Capacity,  Aircraft  Operations  and 
Miscellaneous  Statistics  by  Type  of 
Aircraft  and  Schedule  T-2(b) — Traffic, 
Capacity,  Aircraft  Operations  and 
Miscellaneous  Statistics  by  Type  of 
Aircraft. 

D.  Adding  reporting  instructions  for  a 
new  Schedule  T-2  following  the 
instructions  to  Schedule  T-1  to  read: 

Schedule  T-2 — Traffic,  Capacity, 
Aircraft  Operations  and  Miscellaneous 
Statistics  by  Type  of  Aircraft 

(a)  Schedule  T-2  shall  be  filed 
quarterly  by  all  Group  III  and  Group  II 
air  carriers. 

(b)  Separate  schedules  shall  be  filed 
for  each  operating  entity  of  the  air 
carrier. 

(c)  The  data  shall  be  compiled  as 
aggregates  of  the  basic  data  prescribed 
in  Section  19.  Uniform  Classification  of 
Operating  Statistics. 

(d)  A  description  of  each  item  and  the 
identifying  code  shall  be  given  in  the  left 
margin,  and  separate  columns  shall  be 
used  for  the  data  applicable  to  each  type 
of  aircraft  as  identified  for  reporting 
purposes  by  the  Civil  Aeronautics 
Board.  Aircraft  of  the  same  basic 
structure,  but  different  cabin  design 
shall  be  classified  accordingly  as 
passenger  or  cargo  aircraft  types.  The 
schedule  shall  include  the  following 
items: 


Code 

Elements 

Sctteduled  Services 

Revenue  Passenger-Mnes  lOOO! 

K141 

First  Class 

K142 

Coach 

Available  Seat-Miles  lOOOi 

K321 

First  Class 

K322 

Coach 

K240 

Revenue  Ton-Miles 

K280 

Available  Ton-Miles 

K410 

Revenue  Aircraft  Miles  Flown. 

Nonscheduled  Services 

V140 

Revenue  Passengc-'-Miies  (000) 

V320 

Available  Seat-Miies  (000) 

V240 

Revenue  Tpn-Mtles 
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unsubsidized  Group  II  carriers  providing 
scheduled  service  and  may  be  used, 
with  the  approval  of  the  Director,  Office 
of  Economic  Analysis,  by  new  entrants 
and  others  without  Automatic  Data 
Processing  capability  that  would 


listed,  who  then  serves  comments  on 
others  on  the  list. 

ADDRESSES:  Twenty  copies  of  coments 
should  be  sent  to  Docket  38470,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 


In  their  capacity  as  indirect  air  carriers, 
they  are  required  to  register  with  the 
Board  and  to  follow  its  regulations. 
Under  those  regulations,  a  cooperative 
shippers  association  is  a  nonprofit 
organization  that  handles  freieht  of  its 
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Code 


Elements 


V280 
V410 


Available  Ton-Miles. 
Revenue  Aircrati  Mile«  Flown 


Alrcrafl  Hours  Flown— AH  Sorvlcea 


Z610 

7R«in 


Revenue  Aircraft  Hours  (Airtxyne) 
Total  AircrsM  Hour^  (Airtyynel 


MiacoHanaoin  Operating  Factors 


2810 Aircraft    Days    Assigned    to    Service— Camer's 

Equipment. 

ZB20  Aircraft     Days    Assigned    to    Service— Carriers 

Routes. 

Z411 Revenue  Aircraft  Miles  in  Sclieduled  Service  En- 
eluding  Extra  Section 

Z630 Aircraft  Hours  (Ramp-to-Ramp) 

Z921  Aircraft  Fuels  Issued  (gallons). 

E.  Adding  reporting  instructions  for  a 
new  Schedule  T-2.1  following  the 
instructions  to  Schedule  T-2  to  read: 

Schedule  T-2.1— Traffic.  Capacity. 
Aircraft  Operations,  and  Miscellaneous 
Statistics  by  Type  of  Aircraft 

(a)  Schedule  T-2.1  shall  be  filed 
quarterly  by  all  Group  I  air  carriers. 

(b)  Separate  schedules  shall  be  filed 
for  each  operating  entity  of  the  air 
carrier. 

(c)  The  data  shall  be  compiled  as 
aggregates  of  the  basic  data  prescribed 
in  Section  19,  Uniform  Classification  of 
Operating  Statistics. 

(d)  A  description  of  each  item  and  the 
identifying  code  shall  be  given  in  the  left 
margin,  and  separate  columns  shall  be 
used  as  indicated  on  the  schedule  for 
the  data  applicable  to  each  type  of 
aircraft  as  identified  for  reporting 
purposes  by  the  Civil  Aeronautics 
Board.  Aircraft  of  the  same  basic 
structure,  but  different  cabin  design 
shall  be  classified  accordingly  as 
passenger  or  cargo  aircraft  types.  The 
schedule  shall  include  the  following 
items: 


Code 

Elements 

Sctieduled  Passenger  Service 

K520 
K521 

Aircraft  Departures  Scheduled 
Aircraft  D«»p^ures  Completed 

Sclieduied  All-Cargo  Service 

G210 

G240 

G280 

G410 

G510. 

G630  .. 

Cargo  Tons  Enplaned 
Revenue  Ton-Miles 
Available  Ton-M.les 
Revenue  Aircraft  Miles  Flown 
Revenue  Aircraft  Departures  Performed 
.    Revenue  Aircraft  Hours  (Bamp-to-Ramp) 

Nonscfieduied  Services 

VMO 
V210 
V140 

Passengers  Enplaned 
Cargo  Tons  Enplaned 
Revenue  Passenger-Miles  (000) 

Code 


Elements 


V320 Available  Seat-Miles  (000). 

V240 Revenue  Too-Miles 

V260  Available  Ton-Miles 

V410  Revenue  Aircraft  Miles  Flown 

V510  Revenue  Aircraft  Departures  Performed. 

V630  Rr-.'cnun  Alrcrafl  Hour":  (Ramp-lo  Ramp) 

Miscallaneous  Operating  Factora 

Z630  Aircraft  Hours  (Ramp-to-Ramp). 

Z810  Airaaft     Days     Assigned     to     Service— Camer's 

Equipment 
Z820  Aircraft     Days     Assigned     to     Service— Camers 

Routes 
Z92t  Aircraft  Fuels  Issued  (gallons) 


F.  Revoking  the  title  and  reporting 
instructions  to  Schedule  T-3(a)— ^/rport 
Activity  Statistics — Revenue  Service, 
Schedule  T-3[h]— Airport  Activity 
Statistics — Revenue  Service,  and 
Schedule  T-3(c]— Airport  Activity 
Statistics — Nonscfieduied  Revenue 
Service. 

G.  Adding  reporting  instructions  for 
new  Schedules  T-3(a)  and  T-3(b) 
following  the  instructions  to  Schedule 
T-2.1  to  read: 

Schedule  T-3(a)— Airport  Activity 
Statistics — Scheduled  and 
Nonscheduled  Revenue  Service 

Schedule  T-3(bJ— Airport  Activity 
Statistics — Revenue  Service 

(a)  Schedules  T-3(a)  and  T-3{b)  shall 
be  filed  quarterly  by  all  Group  III  and 
Group  II  air  carriers. 

(b)  Separate  schedules  shall  be  filed 
for  each  operating  entity  of  the  air 
carriers. 

(c)  The  data  shall  be  compilled  as 
aggregates  of  the  basic  data  prescribed 
in  Section  19,  Uniform  Classification  of 
Operating  Statistics. 

(d)  Data  shall  be  given  for  each  on- 
line and  domestic  off-line  point  and  for 
total  international  off-line  points.  The 
air  carrier's  scheduled  certificated 
authority  with  respect  to  each  reporting 
entity  shall  determine  whether  a  point  is 
on-line  or  off-line  for  that  entity.  Where 
a  point  is  served  by  more  than  one 
airport,  on-line  and  domestic  off-line 
data  pertaining  to  each  airport  shall  be 
separately  identified.  The  data  relating 
to  on-line  points  shall  be  separately 
grouped  and  listed  in  column  1  in 
alphabetical  sequence  and  the  indicated 
data  reported  in  columns  2  through  14, 
inclusively.  The  on-line  data  shall  be 
totaled.  Immediately  following  the  totals 
for  on-line  data,  the  data  relating  to 
domestic  off-line  points  shall  also  be 
separately  grouped  and  listed  in 
alphabetical  sequence  in  column  1  with 
the  indicated  data  reported  in  columns  2 
through  14,  inclusively.  The  domestic 
off-line  shall  be  totaled.  Immediately 
following  the  totals  for  domestic  off-line 


data,  the  totals  for  international  off-line 
data  shall  be  reported  in  columns  2 
through  14,  inclusively.  The  on-line  total 
and  off-line  domestic  and  international 
data  totals  will  then  be  added  and  the 
sums  appropriately  noted.  The  schedule 
shall  include  the  following  items: 


Scfieduled 
Sen/ice 


Nonsctied-  / 
uled 
Sennce 


Airport  code 

Revenue       aircraft       departures 
scfieduled 

Scfieduled     revenue     departures 
completed 

Revenue  aircraft  departures  per- 
formed— total  by  aircraft  type 

Revenue  passengers  enplaned 

Revenue  cargo  tons  enplaned 

US  mall 

Freigtit 


K520 

K521    

K510 

V510 

K110 

V110 

K213 

V213 

K217 

V217 

Item  X213  U.S.  Mail  shall  be 
comprised  of  the  sum  of  items  X213  U.S. 
Mail— Priority  and  X214  U.S.  Mail— 
Nonpriority.  The  sum  of  items  X215 
Foreign  Mail,  X216  Express  and  X217 
Freight  shall  be  reported  as  items  X217 
Freight. 

H.  Revoking  the  title  and  reporting 
instructions  to  Schedule  T-3.1  Statement 
of  Traffic  and  Capacity  Statistics. 

I.  Revising  paragraphs  (a),  (b),  (c)  and 
(d)  of  the  reporting  instructions  for 
Schedule  T-8  to  read: 

Schedule  TS— Report  of  All-Cargo 
Operations 

(a)  This  schedule  shall  be  filed 
semiannually  by  all  air  carriers  holding 
Section  401  certificates  that  conduct  all- 
cargo  operations. 

(b)  Data  reported  on  this  schedule 
shall  include  only  results  of  operations 
conducted  in  all-cargo  aircraft.  Data 
shall  be  segregated  between  domestic 
all-cargo  operations  conducted  within 
the  geographic  limitations  of  Section  418 
certificates  and  all  other  all-cargo 
operations. 

(c)  "Total  Operating  Revenue"  shall 
be  segregated  between  transport  and 
transort-related  revenues. 

(d)  Transport  revenues  shall  be 
subdivided  between  those  generated  by 
scheduled  service  operations  and  those 
generated  by  nonscheduled  service 
operations.  Scheduled  service  revenues 
shall  be  further  subdivided  between  (1) 

property  and  (2)  mail. 

***** 

].  Revising  paragraphs  [a]  and  (g)  of 
the  reporting  instructions  for  Schedule 
T-9  to  read: 

Schedule  T-9 — Nonstop  Market  Report 

(a)  This  schedule  shall  be  filed 
quarterly  by  all  unsubsidized  Group  I  air 
carriers  and  monthly  by  all 
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stressed  that  competition  is  to  be  a 
strong  factor  in  the  Board's  continued 


14  CFR  Part  302 


action:  Extension  of  time  to  file  post 
record  comments  on  Presiding  Officer's 

1 I  _i_rr i. 
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unsubsidized  Group  II  carriers  providing 
scheduled  service  and  may  be  used, 
with  the  approval  of  the  Director,  Office 
of  Economic  Analysis,  by  new  entrants 
and  others  without  Automatic  Data 
Processing  capabiHty  that  would 
otherwise  be  required  to  comply  with 
the  requirements  of  section  19-3. 
***** 

(g)  In  column  4,  carriers  shall  disclose 
the  aircraft  type  used  in  accordance 
with  four-digit  codes  established  in  the 
Manual  ofADP  Instructions,  Outputs, 
Codes,  and  Related  Material. 
***** 

8.  CAB  Form  41  Schedules  would  be 
amended  as  shown  in  Exhibits  A 
thorugh  L.* 

(Sees.  204(a),  407  and  1601  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 
743,  766.  92  Stat.  1744,  49  U.S.C.  1324(a),  1377 
and  1551) 

By  the  Civil  Aeronautics  BQard. 
Phyllis  T.  Kaylor, 

Secretary. 

IKR  Uor..  8(m0195  Flii-d  12-23-80;  845  dm| 
BILLING  CODE  632(M)1-M 


14  CFR  Part  296  and  297 

[EDR  416;  Economic  Regulations  Docket 
38470] 


Air  Freight  Forwarders  and 
Cooperative  Shippers  Associations 
and  Foreign  Air  Freight  Forwarders 
and  Foreign  Cooperative  Shippers 
Associations;  Permission  for 
Cooperative  Shippers  Associations  To 
Act  as  Agents  of  Direct  Carriers 

Dated:  December  18.  1980. 

AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  CAB  is  proposing  to 
allow  cooperative  shippers  associations 
to  act  as  agents  of  the  direct  air  carriers. 
This  change  would  put  cooperatives  on 
a  par  with  air  freight  forwarders,  and 
enable  them  to  serve  more  effectively 
their  shipper  members.  The  notice  is  in 
response  «to  a  petition  for  rulemaking  by 
the  Air  Freight  Shippers  Cooperative 
Association  of  California. 
DATES:  Comments  by:  February  2,  1981. 
Reply  comments  by:  February  23,  1981. 

Comments  and  other  relevant 
information  received  after  this  date  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  pub  on  the  Service  List 
by:  January  5, 1981. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 


■  Exhibits  A  through  L  filed  as  part  of  the  original 
document. 


listed,  who  then  serves  comments  on 
others  on  the  list. 

ADDRESSES:  Twenty  copies  of  coments 
should  be  sent  to  Docket  38470,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Copies  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  as  soon  as  they  are  received.  J 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Brooks,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  On  July 
14, 1980,  the  Air  Freight  Shippers 
Cooperative  Association  of  California 
(AFSAC)  filed  a  petition  for  rulemaking 
to  give  cooperative  shippers 
associations  the  authority  to  act  as 
agents  for  the  airlines.  No  answers  to 
the  petition  were  filed.  One  major  effect 
of  this  proposed  authority  would  be  to 
allow  a  cooperative  to  receive  a 
commission  from  an  airline  on 
shipments  tendered  to  the  airline  if  the 
shipper  is  notified  of  this  arrangement 
when  the  shipment  is  accepted  for 
transportation  by  the  cooperative.  It 
would  also  give  cooperatives  greater 
flexibility  in  handling  shipments, 
especially  those  that  are  time-sensitive, 
for  their  members. 

There  are  three  capacities  in  which  an 
air  cargo  intermediary  may  act,  each 
with  a  different  method  of  compensation 
and  a  different  relationship  to  the  airline 
and  to  the  shipper:  cargo  agents,  Shipper 
agents,  and  common  carrier.  Cargo 
agents  represent  the  airline  and  try  to 
obtain  business  for  it,  whether  by 
consolidation  or  individual  shipment. 
These  agents  are  responsible  to  and 
receive  a  commission  from  the  airline. 
Shipper  agents  are  paid  by  the  shipper 
and  are  responsible  to  it.  The  last  type 
of  intermediary  is  fundamentally 
different  from  the  agents.  This  type  is  a 
common  carrier,  holding  itself  out  to  the 
public  as  engaging  in  the  indirect 
carriage  of  cargo  in  air  transportation. 
As  a  common  carrier,  it  is  paid  by  its 
customers,  shippers,  for  its 
transportation.  In  turn,  when  giving  a 
shipment,  whether  consolidated  or  not. 
to  the  airline,  it  may,  as  any  other  cargo 
customer,  be  paid  by  the  airline  for  its 
services  to  the  airline.  The  same  cargo 
intermediary  may  act  in  different 
capacities  in  different  transactions 
under  different  contracts  with  the 
shipper. 

Forwarders  and  cooperatives  are  two 
different  types  of  cargo  intermediaries: 
the  former  for  profit,  the  latter  nonprofit. 


In  their  capacity  as  indirect  air  carriers, 
they  are  required  to  register  with  the 
Board  and  to  follow  its  regulations. 
Under  those  regulations,  a  cooperative 
shippers  association  is  a  nonprofit 
organization  that  handles  freight  of  its 
member  shippers  and  then  delivers  the 
shipment  to  an  airline  for  transportation 
by  air  at  a  discount  rate.  In  most  cases, 
the  shipments  of  member  shippers 
would  be  consolidated.  Airlines 
generally  give  price  breaks  for  large 
shipments  over  small  shipments.  The 
discount  given  the  cooperative  for  the 
consolidated  shipment  is  then  passed  on 
to  its  members  through  its  charge 
formula.  The  Board's  rules  (14  CFR  296.6 
and  297.6)  allow  cooperatives  and 
forwarders  also  to  act  as  agents  for 
shippers.  Forwarders,  unlike 
cooperatives,  have  the  option  to  act  as 
agents  for  the  airlines,  charging  the 
airlines'  rates  instead  of  their  own  and 
receiving  commissions  from  the  airlines, 
instead  of  payment  from  the  shipper,  for 
their  services. 

AFSAC  argued  in  its  petition  that 
granting  cooperatives  the  authority  to 
act  as  agents  of  airlines  was  overlooked 
in  the  Board's  deregulation  of  air  freight. 
AFSAC  further  argued  that  this 
authority  would  alleviate  problems  that 
cooperatives  face  in  competing  with  air 
freight  forwarders,  especially  in 
international  markets.  It  would  also 
allow  them  to  qualify  for  appointment  as 
cargo  agents  certified  by  the 
International  Air  Transport  Association 
(lATA)  and  to  participate  in  lATA 
activities.  The  Board  agrees  tentatively 
with  AFSAC  that  cooperative  shippers 
associations  should  also  be  able  to  act 
as  agents.  This  proposed  rulemaking 
applies  to  U.S.  cooperatives,  and  to 
foreign  cooperatives  registered  under  14 
CFR  Part  297. 

The  Board  tentatively  believes  that 
AFSAC  is  right  in  stating  that  the 
marketplace  should  decide  the  issue  of 
whom  an  airline  picks  as  its  agent.  As 
AFSAC  points  out,  this  action  would  be 
in  the  spirit  of  increasing  competition  in 
cargo  air  transportation,  as  industry  that 
is  now  almost  free  of  government 
intervention.  There  thus  appears  no 
reason  to  grant  them  the  authority  now 
to  have  the  sam*  flexibility  as 
forwarders. 

The  Board  ts^also  proposing  to  extend 
this  authority  to  foreign  cooperative 
shippers  associations  under  14  CFR  Part 
297.  The  rules  for  foreign  cooperatives 
are  almost  identical  to  those  for  U.S. 
cooperatives,  and  there  is  no  apparent 
reason  to  deny  them  the  opportunity  to 
compete  on  an  equal  footing.  The 
International  Air  Transportation 
Competition  Act  (P.L.  96-192)  has 
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will  facilitate  full  consideration  of  the 
issues  in  this  proceeding  and  is  in  the 
Dublir  interent.  AHditinnal  infnrmatinn 


Code  of  1954,  as  added  by  section  131  of 
the  Revenue"  Act  of  1978,  Pub.  L  95-600 

rO?  Stat     77A41     TV>£>  I.<xnilaHr>n>i    ai.o   fn  V>a 


the  purchase  of  the  aimuity  contract  and 
the  employer  maintaining  the  eligible 


-lion    ri  Hft  i-l  i  F¥t% 
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stressed  that  competition  is  to  be  a 
strong  factor  in  the  Board's  continued 
regulation  of  foreign  air  transportation. 
The  action  proposed  here  would  further 
that  goal. 

AFSAC  asked  that  the  Board  order  a 
hearing  in  this  case.  The  Board  is  not 
required  to  use  evidentiary  hearing 
procedures  to  adopt  rules  in  an  informal 
rulemaking  proceeding  under  5  U.S.C. 
553.  The  Board  will  review  the  factural 
issues  raised  in  this  rulemaking  to  see  if 
they  are  of  the  kind  particularly 
requiring  resolution  through  oral 
testimony  and  cross-examination.  The 
issues  raised  by  the  AFSAC  petition  do 
not  appear  to  be  of  that  kind,  however, 
and  do  not  require  a  hearing  to  be 
resolved.  If  after  public  comments  have 
been  received,  there  are  not  sufficient 
facts  and  arguments  in  the  docket,  the 
Board  will  then  decide  what  further 
procedures  are  needed. 

Proposed  Rule 

For  these  reasons,  the  Board  proposes 
to  amend  14  CFR  Parts  296  and  297  as 
follows: 

1.  Section  296.6  would  be  amended  to 
read: 

§  296.6    Cooperative  shippers  association 
as  agent 

A  cooperative  shippers  association 
may  act  as  agent  of  a  shipper,  or  of  a 
direct  air  carrier  that  has  authorized 
such  agency,  if  it  expressly  reserves  the 
option  to  do  so  when  the  shipment  is 
accepted.  A  cooperative  shippers 
association  shall  not  act  as  an  agent  of 
any  direct  air  carrier  with  respect  to 
shipments  accepted  in  its  capacity  as  an 
indirect  air  carrier. 

2.  Section  297.6  would  be  amended 
and  retitled  to  read: 

§  297.6    Foreign  cooperative  shippers 
association  as  agent. 

A  foreign  cooperative  shippers 
association  may  act  as  agent  of  a 
shipper,  or  of  a  direct  air  carrier  that  has 
authorized  such  agency,  if  it  expressly 
reserves  the  option  to  do  so  when  the 
shipment  is  accepted.  A  cooperative 
shippers  association  shall  not  act  as  an 
agent  of  any  direct  air  carrier  with 
respect  to  shipments  accepted  in  its 
capacity  as  an  indirect  air  carrier. 

(Sees.  101(3),  102,  204,  407.  408  and  416  of  P.L. 
85-726.  as  amended,  72  Slat.  737,  740,  743. 
766,  767,  771;  92  Stat.  1731,  1732;  49  U.S.C. 
1301. 1302, 1324, 1377,  1378,  1386) 
By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor. 
Secretary. 

ire  Doc.  80-40200  Filed  12-23-80:  8  45  .im| 
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14  CFR  Part  302 


[PDR-57A;  Procedural  Regulations  Docket 
33723] 

Rules  of  Practice  in  Economic 
Proceedings;  Termination  of 
Rulemaking 

Dated:  December  18,  1980 

agency:  Civil  Aeronautics  Board. 

ACTION:  Termination  of  Rulemaking 
Proceeding. 

SUMMARY:  The  CAB  terminates  a 
rulemaking  proceeding  that  has  become 
unnecessary  since  it  adopted  expedited 
procedures  for  licensing  cases  in 
another  rulemaking  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  H.  Horn,  Associated  General 
Counsel.  Pricing  and  Entry  Division, 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW,  Washington, 
D.C.  20428:  202-673-5205. 
SUPPLEMENTARY  INFORMATION:  This 
proceeding  was  instituted  at  the  Board's 
initiative  as  PDR-57.  43  FR  50696, 
October  31, 1978.  It  sought  to  amend  the 
Rules  of  Practice  in  Economic 
Proceedings  to  simplify  and  expedite 
procedures  for  route  applications  by 
limiting  the  time  for  motions  to 
consolidate  or  amend  the  scope  of  these 
proceedings.  Subsequent  to  the  initiation 
of  this  proceeding,  the  Board  adopted 
Subpart  Q  of  its  Rules  of  Practice  (PR- 
201,  44  FR  24266,  April  25, 1979],  which 
sets  out  expedited  procedures  for 
licensing  cases.  Included  in  Subpart  Q  is 
a  provision  governing  the  procedure  for 
motions  to  consolidate  or  amend  the 
scope  of  a  proceeding.  See  14  CFR 
§  302.1720(c).  The  adoption  of  this 
procedural  rule  makes  the  proposed 
rule,  PDR-57,  unnecessary.  It  will 
therefore  be  dismissed. 

Accordingly,  we  terminate  the 
rulemaking  proceeding  (PDR-57)  in 
Docket  33723. 

(Sec.  204  of  Pub.  L.  85-726,  as  amended,  72 
Stat.  743.  49  U.S.C.  1324) 

By  tiie  Civil  Aeronautics  Board: 
Piiyllis  T.  Kaylor, 

Secretary. 

|FR  Dm    BO-10202  Filud  12-23-80;  8;45  am| 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  444 

Credit  Practices;  Extension  of  Post 
Record  Comment  Period  to  January 
16,1981 

agency:  Federal  Trade  Commission. 


ACTION:  Extension  of  time  to  file  post 
record  comments  on  Presiding  Officer's 
report  and  staff  report. 


summary:  On  October  13, 1978  the 
notice  of  publication  of  the  Presiding 
Officer's  report  on  the  proposed  trade 
regulation  rule  was  published  in  the 
Federal  Register,  43  FR  47197.  On 
August  22, 1980  notice  of  publication  of 
the  Bureau  of  Consumer  Protection  staff 
report  on  the  proposed  rule  was 
published  in  the  Federal  Register,  45  FR 
56070.  The  latter  notice  announced  the 
opening  of  a  60  day  comment  period  on 
the  two  reports,  setting  October  21, 1980 
as  the  deadline  for  receipt  of  comments. 
Subsequently,  the  Commission  extended 
by  60  days  the  deadline  for  comments 
and  requests  to  participate  in  an  oral 
presentation  before  the  Commission,  45 
FR  66474,  October  7, 1980.  The 
Commission  has  now  voted  to  extend 
the  comment  period  to  January  16, 1981. 
The  deadline  for  requests  to  participate 
in  an  oral  presentation  before  the 
Commission  has  similarly  been 
extended  to  January  16, 1981. 
DATE:  The  new  deadline  for  comments 
on  the  Presiding  Officer's  and  staff 
reports  and  for  requests  to  participate  in 
an  oral  presentation  is  Friday,  January 
16, 1981.  Comments  and  requests  will  be 
accepted  if  received  on  or  before  this 
date. 

ADDRESSES:  Comments  and  requests  to 
participate  in  an  oral  presentation 
should  be  sent  to:  Henry  B.  Cabell, 
Presiding  Officer,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 

Requests  for  copies  of  the  staff  report 
should  be  sent  to  Public  Reference 
Branch,  Room  130,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Williams,  (202)  724-1100,  or 
Martin  B.  White,  (202)  724-1157,  Federal 
Trade  Commission,  Washington,  D.C. 
20580. 

SUPPLEMENTARY  INFORMATION!  Under 
Rule  1.13(h)  of  the  Commission's  Rules 
of  Practice,  16  CFR  1.13(h),  interested 
persons  are  given  sixty  days  to  comment 
on  the  staff  and  Presiding  Officer's 
reports  prepared  in  rulemaking 
proceedings.  In  October  1980  the 
Commission  decided  to  extend  this 
period  by  sixty  days  in  the  Credit 
Practices  rulemaking  in  response  to  a 
request  by  the  staff  of  the  Federal 
Reserve  Board,  Division  of  Consumer 
and  Community  Affairs.  Now,  in 
response  to  a  request  from  the  Natipnal 
Consumer  Finance  Association,  the 
Commission  has  determined  that  a 
further  extension  to  January  16, 1981, 


will  facilitate  full  consideration  of  the 
issues  in  this  proceeding  and  is  in  the 
public  interest.  Additional  information 
concerning  the  post  record  comment 
period  can  be  found  in  the  Federal 
Register  notice  of  August  22, 1980,  45  FR 
56070. 

By  direction  of  the  Commission. 
Loretta  lohnson. 

Acting  Secretary. 

|FR  Doc.  80-10288  Filed  12-23-80;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

2G  CFR  Parti 

[EE-1 76-78] 

State  and  Local  Government  Deferred 
Compensation  Plans 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  deferred 
compensation  plans  maintained  by  State 
and  local  governments  and  rural  electric 
cooperatives.  Changes  to  the  applicable 
tax  law  were  made  by  the  Revenue  Act 
of  1978.  The  regulations  would  provide 
the  public  with  the  guidance  needed  to 
comply  with  that  Act,  and  would  affect 
State  and  local  governments  and  rural 
electric  cooperatives  that  maintain 
deferred  compensation  plans,  and 
employees  whose  compensation  is 
deferred  under  the  plans. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  February  23, 1981. 

The  regulations  are  gtroposed  to  be 
effective  for  taxable  y6ars  beginning 
after  December  31, 1978. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention: 
CC:LR:T:EE-1 76-78,  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  K.  Kamikawa  of  the  Employee  Plans 
and  Exempt  Organizations  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20224, 
Attention:  CC:LR:T:EE-176-78,  (202) 
566-3422  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  457  of  the  Internal  Revenue 


Code  of  1954,  as  added  by  section  131  of 
the  Revenue"  Act  of  1978,  Pub.  L  95-600 
(92  Stat.  2763).  The  regulations  are  to  be 
issued  under  the  authority  contained  in 
sections  457  (b)  (5)  and  7805  of  the  Code 
(92  Stat.  2780,  68A  Stat.  917;  26  U.S.C. 
457  (b)  (5),  7805). 

Exclusion  From  Income  by  Individuals 

Under  section  131  of  the  Revenue  Act 
of  1978,  employees  and  independent 
contractors  who  provide  services  for  a 
State  or  local  government  or  a  rural 
electric  cooperative  that  maintains  an 
eligible  deferred  compensation  plan  may 
exclude  from  gross  income 
compensation  deferred  under  the  plan 
until  it  is  paid  or  otherwise  made 
available. 

In  order  to  be  an  eligible  plan,  the 
plan  must  provide  that  compensation 
deferred  under  the  plan  for  any  year 
may  not  exceed  331/3%  of  the 
participant's  includible  compensation 
(in  general,  gross  salary  less  any  amount 
excludable  from  gross  income)  or  $7,500, 
whichever  is  less.  A  plan  may,  however, 
include  a  limited  "catch-up"  provision 
for  any,  or  all,  of  the  last  three  taxable 
years  of  a  participant  ending  before  the 
participant  attains  normal  retirement 
age  under  the  plan.  Under  the  catch-up 
provision,  a  participant  may  defer  an 
additional  amount  equal  to  any  deferral 
limitations  not  utilized  for  prior  taxable 
years  in  which  the  participant  was 
eligible  to  participate  under  the  plan  and 
was  subject  to  the  deferral  limitations. 
The  amount  that  can  be  deferred  under 
the  catch-up  provision  is,  however, 
limited  to  $15,000. 

An  individual  may  be  a  participant  in 
more  than  one  eligible  plan.  If  an 
individual  participates  in  two  or  more 
plans  that  are  maintained  by  the  same 
employer,  any  amount  deferred  under 
one  plan  reduces  the  amount  that  may 
be  deferred  under  another,  so  that  the 
total  deferred  under  all  the  plans  does 
not  exceed  the  amount  which  could  be 
deferred  under  a  single  plan.  If  an 
individual  participates  in  two  or  more 
plans  maintained  by  different 
employers,  the  maximum  amount 
excludable  from  the  gross  income  of  the 
participant  for  a  taxable  year  on 
account  of  amounts  deferred  under  the 
plans  cannot  exceed  $7,500,  or,  as 
applicable,  the  maximum  permitted 
under  the  "catch-up"  rules. 

If  a  participant  in  an  eligible  plan  also 
has  amounts  contributed  by  the  same 
employer  for  the  purchase  of  a  tax- 
sheltered  annuity  under  Code  section 
403(b),  the  maximum  amount  that  may 
be  deferred  imder  the  eligible  plan  is 
reduced  by  the  amount  contributed  for 
the  purchase  of  the  annuity  contract.  If 
the  employer  contributing  amounts  for 


the  purchase  of  the  annuity  contract  and 
the  employer  maintaining  the  eligible 
plan  are  different  employers,  the 
maximum  deferral  permitted  under  the 
eligible  plan  is  not  reduced  by  the 
amount  contributed  for  the  purchase  of 
the  annuity  contract.  However,  the 
maximum  amount  excludable  from  the 
participant's  gross  income  on  account  of 
amounts  deferred  under  the  eligible  plan 
of  the  one  employer  is  reduced  to  take 
into  account  amounts  excludable  under 
section  403(b)  on  account  of 
contributions  by  the  other  employer  for 
the  purchase  of  the  annuity  contract.  In 
general,  in  any  case  in  which  an 
individual  is  both  a  participant  in  an 
eligible  plan  and  is  an  employee  for 
whom  amounts  are  contributed  toward 
the  purchase  of  an  annuity  contract 
under  section  403(b].  the  deferral  of 
compensation  under  the  eligible  plan 
will  reduce  the  amount  excludable  from 
gross  income  under  section  403(b). 
without  regard  to  whether  it  is  a  single 
employer  or  different  employers 
maintaining  the  eligible  plan  and 
contributing  amounts  for  the  purchase  of 
the  annuity  contract. 

Additional  Plan  Requirements 

In  order  to  be  an  eligible  plan,  the 
plan  may  not  provide  that  amounts 
payable  under  the  plan  will  be  made 
available  to  a  participant  before  the 
participant  separates  from  service  or 
incurs  an  unforeseeable  emergency.  An 
eligible  plan  is  to  provide  a  retirement 
benefit  for  the  participant.  Accordingly, 
the  proposed  regulations  prescribe  rules 
relating  to  the  period  within  which 
amounts  deferred  under  the  plan  must 
be  paid  to  the  participant.  In  general, 
these  rules  require  payment  within  a 
period  not  exceeding  the  life  expectancy 
of  the  participant,  or  the  joint  lives  of 
the  participant  and  the  participant's 
spouse. 

Compensation  deferred  by  a 
participant  under  an  eligible  plan,  and 
earnings  on  the  deferred  amounts  must 
remain  solely  the  property  of  the  State 
until  paid  to  the  participant  or  the 
participant's  beneficiary.  However,  a 
participant  may  select,  from  among 
different  modes  offered  under  the  plan. 

Transitional  Rules 

All  plans  to  which  section  457  applies 
will  have  until  January  1, 1982,  to  satisfy 
the  requirements  for  classification  as  an 
eligible  State  deferred  compensation 
plan.  However,  for  taxable  years 
beginning  after  December  31, 1978,  and 
before  January  1, 1982,  transitional  rules 
provide  that  any  amount  of 
compensation  deferred  under  a  plan  of 
deferred  compensation,  regardless  of 
whether  the  plan  is  an  eligible  plan,  is 
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excludable  from  the  gross  income  of  the 
participant  until  paid  or  otherwise  made 
availnhip  tn  thp  narficinant.  However. 


unfunded  regular  retirement  plans  for 
the  purposes  of  sections  457(e)(1) 
notwithsfandinc  the  limited  exceptions 


(iv)  Under  eligible  State  deferred 
compensation  plans  described  in  section 
457(b),  see  paragraph  (c)  of  §  1.457-1. 
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more  eligible  plans  to  the  extent  that  the 
compensation  so  deferred  during  a 


J-  »u. 


elects,  within  the  90  days  period  ending  on 
the  date  the  participant  attains  normal 

rpfirpmpnt  aop.  fn  rprpivp  a  .sinolp  sum 


plus  income  attributable  to 
compensation  so  deferred.  Income 
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excludable  from  the  gross  income  of  the 
participant  until  paid  or  otherwise  made 
available  to  the  participant.  However, 
the  maximum  amount  that  may  be 
excluded  from  gross  income  for  any  year 
is  $7,500  or  33V^%  of  the  participant's 
includible  compensation.  Under  the 
transitional  rules,  increased  deferrals 
under  the  limited  "catch-up"  provision 
are  permitted  only  if  the  plan  is  an 
eligible  plan. 

Section  457  does  not  apply  to 
compensation  deferred  in  taxable  years 
beginning  before  January  1, 1979. 
Accordingly,  whether  compensation  ■ 
deferred  in  such  a  taxable  year  is 
includible  in  gross  income  for  the  year  in 
which  deferred,  or  in  any  subsequent 
taxable  year,  is  determined  without 
regard  to  section  457  and  these  proposed 
regulations. 

Regular  Retirement  Plan  of  a  State 

If  a  plan  fails  to  satisfy  the 
requirements  necessary  for  it  to  be 
considered  an  eligible  State  deferred 
compensation  plan,  section  457(e)(1) 
provides  that  compensation  deferred 
under  such  a  plan  is  currently  includible 
in  a  participant's  income  for  the  first 
taxable  year  in  which  there  is  no 
substantial  risk  of  forfeiture  of  the  rights 
to  such  compensation.  Section  457(e)(2) 
excludes  from  this  treatment  certain 
plans  that  are  the  subject  of  other  Code 
provisions,  i.e.,  a  qualified  plan  under 
section  401(a),  an  annuity  plan  or 
contract  under  section  403,  a  qualified 
bond  purchase  plan  described  in  section 
405(a),  that  portion  of  any  plan  which 
consists  of  a  transfer  of  property 
described  in  section  83,  and  that  portion 
of  any  plan  which  consists  of  a  trust  to 
which  section  402(b)  applies. 

It  has  been  pointed  out  that  there  are 
state  plans  which  are  the  regular 
retirement  plan  of  the  state  but  which  do 
not  qualify  as  an  eligible  State  deferred 
compensation  plan  under  section  457  (b) 
and  which  do  not  come  within  any  of 
the  exceptions  to  section  457(e)(1) 
enumerated  in  section  457(e)(2).  For 
example,  there  are  plans  established  by 
states  that  cover  significant  numbers  of 
similarly-situated  state  employees 
providing  normal  retirement  benefits 
based  on  the  employee's  rate  of 
compensation  and  payable  in  the  form 
of  an  annual  annuity  at  a  specified  age 
or  ages.  Benefits  under  these  plans  are 
payable  solely  by  appropriation  by  the 
legislature  from  the  state's  general  fund. 
Participants  in  these  plans  would  appear 
to  be  subject  to  the  rules  set  forth  in 
section  457(e)(1)  although  it  is  not  clear 
that  this  result  was  intended. 

Comments  are  invited  with  respect  to 
whether  regulations  could  appropriately 
be  promulgated  that  would  exclude 


unfunded  regular  retirement  plans  for 
the  purposes  of  sections  457(e)(1) 
notwithstanding  the  limited  exceptions 
provided  by  section  457(e)(2),  and,  if  so, 
under  what  circumstances. 

Comments  and  Requests  for  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  Principal  author  of  these 
proposed  regulations  is  Ray  K. 
Kamikawa  of  the  Employee  Plans  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

Paragraph  1.  Paragraph  (a)(2)  of 
§  1.101-1  is  amended  by  removing  "or" 
at  the  end  of  subdivision  (i),  removing 
the  period  at  the  end  of  subdivision  (ii) 
and  adding  in  lieu  thereof ";  or",  and  by 
adding  a  new  subdivision  (iii)  to  read  as 
follows: 

§  1.101-1     Exclusion  from  gross  income  of 
proceeds  of  life  insurance  contracts 
payable  by  reason  of  deatti. 


(2)  Cross  reference.  '   "   ' 
(iii)  Under  eligible  State  deferred 
compensation  plans  described  in  section 
457(b),  see  paragraph  (c)  of  §  1.457-1. 

Par.  2.  Paragraph  (b)(2)  of  §  1.101-2  is 
amended  by  removing  the  period  at  the 
end  of  subdivision  (iii)  and  adding  in 
lieu  thereof  a  semicolon,  and  by  adding 
a  new  subdivision  (iv)  to  read  as 
follows;  '^ 

§  1.101-2    Employees'  death  benefits. 

(b)-   '   - 

(2)  Cross  references.  *   *   * 


(iv)  Under  eligible  State  deferred 
compensation  plans  described  in  section 
457(b),  see  paragraph  (c)  of  §  1.457-1. 

***** 

Par.  3.  Paragraph  (d)(1)  of  §  1.403(b)-l 
is  amended  by  revising  all  following 
subdivision  (i)  to  read  as  follows: 

§  1. 403(b)- 1  Taxability  of  beneficiary 
under  annuity  purcfiased  by  a  section 
501(c)(3)  organization  or  public  school. 

***** 

(dj  Exclusion  allowance — (1)  In 
general.  *  *  * 

(i)  *  *  * 

(ii)  The  aggregate  of  [a]  the  amounts 
which  have  been  contributed  by  the 
employer  for  annuity  contracts  for  such 
employee  and  which  were  excludable 
from  the  gross  income  of  the  employee 
for  any  taxable  year  prior  to  the  taxable 
year  for  which  the  exclusion  allowance 
is  being  determined,  and  [b)  the 
amounts  of  compensation  excludable 
from  the  gross  income  of  the  employee 
under  section  457(a)  (relating  to  eligible 
State  deferred  compensation  plans)  for 
any  taxable  year  that  is  taken  into 
account  as  a  year  of  service  under 
paragraph  (f)  of  this  section. 

Compensation  deferred  under  an 
eligible  State  deferred  compensation 
plan  shall  be  taken  into  account  as 
described  in  subdivision  (ii)  of  this 
subparagraph  even  if  the  entity 
sponsoring  the  eligible  plan  is  not  the 
employer  purchasing  the  annuity 
contract  with  respect  to  which  the 
employee's  exclusion  allowance  is  to  be 
determined.  See  paragraph  (e)  of  this 
section  for  the  definition  of  an 
employee's  includible  compensation  in 
respect  of  a  taxable  year  and  paragraph 
(f)  of  this  section  for  rules  for  computing 
an  employee's  total  number  of  years  of 
service  for  an  employer. 

*****  ' 

Par.  4.  The  following  new  sections  are 
added  in  the  appropriate  place. 

§  1.457-1     Compensation  deferred  under 
eligible  State  deferred  compensation  plans. 

(a)  Year  of  inclusion  in  gross 
income — (1)  In  general.  In  general,  under 
section  457(a),  amounts  deferred  in 
taxable  years  of  a  participant  beginning 
after  December  31, 1978,  under  an 
eligible  State  deferred  compensation 
plan  that  satisfies  the  requirements  of 
§  1.457-2  (an  "eligible  plan")  are 
includible  in  gross  income  only  for  the 
taxable  year  in  which  paid  or  otherwise 
made  available  to  the  participant  or 
other  beneficiary  under  the  plan. 

(2)  Maximum  deferral;  in  general. 
Under  section  457(c)(1),  the  exclusion 
from  gross  income  described  in  this 
paragraph  (a)  does  not  apply  to 
compensation  deferred  under  one  or 
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account  of  contributions  made  by  the 
State. 

(2)  Includible  compensation.  For 
purposes  of  this  section,  a  participant's 
includible  compensation  for  a  taxable 


the  plan  during  all  or  any  portion  of  the 
taxable  year,  and  (C)  compensation 
deferred  under  the  plan  during  the 
taxable  year  was  subject  to  a  plan 
ceiling  estabhshed  under  paragraph 


contractor  as  a  possible  provider  of 
services  under  any  such  new  contract. 
Further,  a  State  is  considered  to  intend 
to  again  contract  for  the  services 
provided  under  an  expired  contract,  if 
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more  eligible  plans  to  the  extent  that  the 
compensation  so  deferred  during  a 
participant's  taxable  year  exceeds  the 
greater  of — 

(i)  $7,500.  or. 

(ii)  As  applicable,  the  sum  of  the  plan 
ceilings  determined  under  §  1.457-2(f),  to 
the  extent  such  sum  does  not  exceed 
$15,000. 

(3)  Maximum  deferral;  exclusions 
under  section  403  (b)  taken  into  account. 
Under  section  457(c)(2).  for  a 
participant's  taxable  year  for  which  an 
amount  is  contributed  to  an  annuity 
contract  described  in  section  403(b) 
(including  a  custodial  account  described 
in  section  403(b)(7))  on  behalf  of  the 
participant,  subparagraph  (2)  of  this 
paragraph  (a)  is  applied  by 
substituting — 

(i)  For  $7,5(X),  an  amount  equal  to 
$7,500.  less  the  amount  excludable  from 
the  participant's  gross  income  under 
section  403(b)  for  the  taxable  year, 

(ii)  For  the  sum  of  the  plan  ceilings 
determined  under  §  1.457-2(f],  an 
amount  equal  to  the  sum  of  the  plan 
ceilings  determined  under  §  1.457-2(f), 
less  the  amount  excludable  from  the 
participant's  gross  income  under  section 
403(b)  for  the  taxable  year,  if  such 
amount  is  not  taken  into  account  under 
such  §1.457-2{f),  and 

(iii)  For  $15,000.  an  amount  equal  to 
$15,000.  less  the  amount  excludable  from 
the  participant's  gross  income  under 
section  403(b)  for  the  taxable  year. 

(b)  Amounts  made  available  to 
participant — (1)  In  general.  For  purposes 
of  section  457(a)  and  this  section, 
amounts  deferred  under  an  eligible  plan 
will  not  be  considered  made  available  to 
the  recipient  if  under  the  plan  the 
recipient  may  irrevocably  elect,  prior  to 
the  time  any  such  amounts  become 
payable  to  the  recipient,  to  defer 
payment  of  some  or  all  of  such  amounts 
to  a  fixed  or  determinable  future  time.  In 
addition,  amounts  deferred  under  an 
eligible  plan  will  not  be  considered 
made  available  to  the  participant  solely 
because  the  participant  is  permitted  to 
choose  among  various  investment 
modes  under  the  plan  for  the  investment 
of  such  amounts. 

(2)  Examples.  The  provisions  of 
subparagraph  (1)  of  this  paragraph  (b) 
are  illustrated,  in  part,  by  the  following 
examples: 

Example  (1).  (i)  C,  an  individual,  is  a 
participant  in  an  eligible  State  deferred 
compensation  plan  that  provides  the 
following: 

(A)  The  total  of  the  amounts  deferred  under 
the  plan  is  payable  to  the  participant  in  120 
substantially  equal  monthly  installments 
commencing  on  the  date  30  days  after  the 
participant  attains  normal  retirement  age 
under  the  pl«n  (age  65],  unless  the  participant 


elects,  within  the  90  days  period  ending  on 
the  date  the  participant  attains  normal 
retirement  age,  to  receive  a  single  sum 
payment  of  the  deferred  amounts.  The  single 
sum  payment  is  payable  to  a  participant  on 
the  date  the  first  of  the  monthly  payments 
would  otherwise  be  payable  to  the 
participant. 

(B)  if  a  participant  separates  from  the 
service  of  the  State  before  attaining  normal 
retirement  age,  the  total  of  the  amounts 
deferred  under  the  plan  is  payable  to  the 
participant  in  a  single  sum  payment  on  the 
date  90  days  after  the  date  of  the  separation, 
unless,  before  the  date  30  days  after  the 
separation,  the  participant  elects  not  to 
receive  the  single  sum  payment.  The  election 
is  irrevocable.  If  the  participant  makes  the 
election,  the  total  of  the  amounts  deferred 
under  the  plan  is  payable  to  the  participant 
as  described  in  (A),  either  in  monthly 
installments  or,  at  the  election  of  the 
participant,  in  a  single  sum  payment. 

(ii)  On  June  6,  1982.  C.  a  calendar  year 
taxpayer  aged  59,  separates  from  the  service 
of  the  State.  On  June  18,  1982.  C  elects  not  to 
receive  the  single  sum  payment  payable  on 
account  of  the  separation.  Because  of  C's 
election,  no  aiTiount  deferred  under  the  plan 
is  includible  in  C's  gross  income  for  1982  by 
reason  of  C's  right  to  receive  the  single  sum 
payment. 

(iii)  On  Feburary  6, 1988,  C  attains  age  65. 
C  did  not,  within  the  90  day  period  elect  the 
single  sum  payment  that  is  payable  in  lieu  of 
the  monthly  installments.  Amounts  deferred  . 
under  the  plan  are  includable  in  C's  gross 
income  as  they  are  paid  to  C  in  the  monthly 
installments.  No  amount  is  includable  in  C's 
gross  income  by  reason  of  C's  right  to  elect 
the  single  sum  payment. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  the  plan  provides 
that  notwithstanding  that  monthly 
installments  have  commenced  under  the  plan, 
as  described  in  (i)(A),  the  participant  may, 
without  restriction,  elect  to  receive  all  or  any 
portion  of  the  amount  remaining  payable  to 
the  participant.  The  total  of  th^e  amounts 
deferred  under  the  plan  is  includable  in  C's 
gross  income  for  1988. 

(c)  Life  insurance  proceeds  and  death 
benefits  paid  under  eligible  plan.  No 
amount  received  or  made  available 
under  an, eligible  plan  is  excludable 
from  gross  income  under  section  101(a) 
(relating  to  life  insurance  contracts)- or 
section  101(b)  (relating  to  employees 
death  benefits). 

(d)  Definitions.  For  purposes  of 
§§  1.457-1  through  1.457-4— 

(1)  Participant,  "Participant"  means 

an  individual  who  is  eligible  under  ^ 

§  1.457-2(d)  to  defer  compensation 
under  the  plan. 

(2)  Beneficiary.  "Beneficiary"  means  a 
beneficiary  of  a  participant,  a 
participant's  estate,  or  any  other  person 
whose  interest  in  the  plan  is  derived 
from  the  participant. 

(3)  Amounts  deferred.  "Amount(s) 
deferred"  under  an  eligible  plan  means 
compensation  deferred  under  the  plan, 


plus  income  attributable  to 
compensation  so  deferred.  Income 
attributable  to  compensation  deferred 
under  an  eligible  plan  includes  gain  from 
the  disposition  of  property. 

§  1.457-2    Eligible  State  deferred 
compensation  plan  defined. 

(a)  In  general.  For  purposes  of 

§§  1.457-1  through  1.457-4,  an  "eligible 
State  deferred  compensation  plan"  is  a 
plan  satisfying  the  requirements  of 
paragraphs  (c)  through  (k)  of  this 
section. 

(b)  Plan.  For  purposes  of  this  section 
'and  §  1.457-3,  the  term  "plan"  includes 
any  agreement  or  arrangement  between 
a  State  (within  the  meaning  of 
paragraph  (c)  of  this  section)  and  a 
participant  or  participants,  under  which 
the  payment  of  compensation  is 
deferred,  but  only  if  such  agreement  or 
arrangement  is  not  described  in  §  1.457- 
3(b). 

(c)  State.  The  plan  must  be 
established  and  maintained  by  a  State. 
For  this  purpose,  the  term  "State" 
includes — 

(1)  The  50  states  of  the  United  States 
and  the  District  of  Columbia, 

(2)  A  political  subdivision  of  a  State. 

(3)  Any  agency  or  instrumentality  of  a 
State  or  political  subdivision  of  a  State. 

(4)  An  organization  that  is  exempt 
from  tax  under  section  501(a)  and 
engaged  primarily  in  providing  electrical 
service  on  a  mutual  or  cooperative 
basis,  and 

(5)  An  organization  that  is  described 
in  section  501(c)  (4)  or  (6)  and  exempt 
from  tax  under  section  501(a)  and  at 
least  80%  of  the  members  of  which  are 
organizations  described  in  subparagraph 
(4).  Where  it  appears  in  this  §  1.457-2, 
the  term  "State"  means  the  entity 
described  in  this  paragraph  (c)  that 
sponsors  the  plan. 

(d)  Participants.  The  plan  must 
provide  that  only  individuals  who 
perform  services  for  the  State,  either  as 
an  employee  of  the  State  or  as  an 
independent  contractor,  may  defer 
compensation  under  the  plan. 

(e)  Maximum  deferrals — (1)  In 
general.  The  plan  must  provide  that  the 
amount  of  compensation  that  may  be 
deferred  under  the  plan  for  a  taxable 
year  of  a  participant  shall  not  exceed  an 
amount  specified  in  the  plan  (the  "plan 
ceiling").  Except  as  described  in 
paragraph  (f)  of  this  section,  a  plan 
ceiling  shall  not  exceed  the  lesser  of — 

(i)  $7,500,  or 

(ii)  33y3%  of  the  participant's 
includible  compensation  for  the  taxable 
year  reduced  by  any  amount  excludable 
from  the  participant's  gross  income  for 
the  taxable  year  under  section  403(b)  on 
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(5)  Emergency  withdrawals. 
Withdrawals  of  amounts  because  of  an 
'unforeseeable  emergency  must  only  be 
permitted  to  the  extent  reasonably 
needed  to  satisfy  the  emergency  need. 

(i)  Distributions  of  deferrals — (1) 


However,  no  amount  need  be  paid  in 
any  year,  or  a  lesser  amount  may  be 
paid,  if,  beginning  with  the  participant's 
taxable  year  in  which  the  participant 
attains  age  70V2  (or,  if  later,  the 
participants  taxable  year  in  which 


requirements  of  paragraphs  (c)  through 
(k)  of  this  section  ceases  to  be  an 
eligible  plan  on  the  first  day  of  the  first 
plan  year  beginning  more  than  180  days 
after  the  date  of  written  notification  by 
the  Internal  Revenue  Service  that  the 
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account  of  contributions  made  by  the 
State. 

(2)  Includible  compensation.  For 
purposes  of  this  section,  a  participant's 
includible  compensation  for  a  taxable 
year  includes  only  compensation  from 
the  State  that  is  attributable  to  services 
performed  for  the  State  and  that  is 
includible  in  the  participant's  gross 
income  for  the  taxable  year. 
Accordingly,  a  participant's  includible 
compensation  for  a  taxable  year  does 
not  include  an  amount  payable  by  the 
State  that  is  excludable  from  the 
employee's  gross  income  under  section 
457(a)  and  §1.457-1  or  under  section 
403(b)  (relating  to  annuity  contracts 
purchased  by  section  501(c)(3) 
organizations  or  public  schools),  section 
105(d)  (relating  to  wage  continuation 
plans)  or  section  911  (relating  to  income 
earned  in  certain  camps).  A  participant's 
includible  compensation  for  a  taxable 
year  is  determined  without  regard  to 
any  community  property  laws. 

(3)  Compensation  taken  into  account 
at  its  present  value.  For  purposes  of 
subparagraph  (1)  of  this  paragraph, 
compensation  deferred  under  a  plan 
shall  be  taken  into  account  at  its  value 
as  of  the  end  of  the  plan  year  in  which 
deferred.  However,  if  the  compensation 
deferred  is  subject  to  a  substantial  risk 
of  forfeiture  (as  defined  in  section 
457(e)(3)),  such  compensation  shall  be 
taken  into  account  at  its  value  as  of  the 
end  of  the  plan  year  in  which  such 
compensation  is  no  longer  subject  to  a 
substantial  risk  of  forfeiture. 

(f)  Limited  catch-up— [1]  In  general. 
The  plan  may  provide  that,  for  1  or  more 
of  the  participant's  last  3  taxable  years 
ending  before  the  participant  attains 
normal  retirement  age,  the  plan  ceiling  is 
an  amount  not  in  excess  of  the  lesser  of- 

(i)  $15,000,  reduced  by  any  amount 
excludable  from  the  participant's  gross 
income  for  the  taxable  year  under 
section  403(b)  on  account  of 
contributions  made  by  the  State,  or 

(ii)  The  amount  determined  under 
subparagraph  (2)  of  this  paragraph. 

(2)  Underutilized  limitations.  The 
amount  determined  under  this 
subparagraph  (2)  is  the  sum  of — 

(i)  The  plan  ceiling  established  under 
paragraph  (e)(1)  of  this  section  for  the 
taxable  year,  plus 

(ii)  The  plan  ceiling  established  under 
paragraph  (e)(1)  of  this  section  for  any 
prior  taxable  year,  less  the  amount  of 
compensation  deferred  under  the  plan 
for  such  prior  taxable  year. 
A  prior  taxable  year  shall  be  taken  into 
account  under  subdivision  (ii)  of  this 
subparagraph  (2)  only  if  (A)  it  begins 
after  December  31, 1978,  (B)  the 
participant  was  eligible  to  participate  in 


the  plan  during  all  or  any  portion  of  the 
taxable  year,  and  (C)  compensation 
deferred  under  the  plan  during  the 
taxable  year  was  subject  to  a  plan 
ceiling  estabhshed  under  paragraph 
(e)(1)  of  this  section. 

(3)  Normal  retirement  age.  For 
purposes  of  this  paragraph  (f),  if  no 
normal  retirement  age  is  specified  in  the 
plan,  then  the  normal  retirement  age 
under  the  plan  is  the  later  of  the  latest 
normal  retirement  age  specified  in  any 
other  plan  maintained  by  the  State,  or 
age  65. 

(g)  Agreement  for  deferral.  The  plan 
must  provide  that,  in  general, 
compensation  is  to  be  deferred  for  any 
calendar  month  only  if  an  agreement 
providing  for  such  deferral  has  been 
entered  into  before  the  first  day  of  the 
month.  However,  a  plan  may  provide 
that,  with  respect  to  a  new  employee, 
compensation  is  to  be  deferred  for  the 
calendar  month  during  which  the 
participant  first  becomes  an  employee,  if 
an  agreement  providing  for  such  deferral 
is  entered  into  on  or  before  the  first  day 
on  which  the  participant  becomes  an 
employee. 

(h)  Payments  under  the  plan— [1)  In 
general.  The  plan  may  not  provide  that 
amounts  payable  under  the  plan  will  be 
paid  or  made  available  to  a  participant 
or  beneficiary  before  the  participant 
separates  from  service  with  the  State, 
or.  if  the  plan  provides  for  payment  in 
the  case  of  an  unforeseeable  emergency, 
before  the  participant  incurs  an 
unforeseeable  emergency. 

(2)  Separation  from  service:  general 
rule.  An  employee  is  separated  from 
service  with  the  State  if  there  is  a 
separation  from  the  service  within  the 
meaning  of  section  402(e)(4)(A)(iii), 
relating  to  lump  sum  distributions. 

(3)  Separation  from  service: 
independent  contractor — (i)  In  general. 
An  independent  contractor  is 
considered  separated  from  service  with 
the  State  upon  the  expiration  of  the 
contract  (or  in  the  case  of  more  than  one 
contract,  all  contracts)  under  which 
services  are  performed  for  the  State,  if 
the  expiration  constitutes  a  good-faith 
and  complete  termination  of  the 
contractual  relationship.  An  expiration 
will  not  constitute  a  good  faith  and 
complete  termination  of  the  contractual 
relationship  if  the  State  anticipates  a 
renewal  of  a  contractual  relationship  or 
the  independent  contractor  becoming  an 
employee.  For  this  purpose,  a  State  is 
considered  to  anticipate  the  renewal  of 
the  contractual  relationship  with  an 
independent  contractor  if  it  intends  to 
again  contract  for  the  services  provided 
under  the  expired  contract,  and  neither 
the  State  nor  the  independent  contractor 
has  eliminated  the  independent 


contractor  as  a  possible  provider  of 
services  under  any  such  new  contract. 
Further,  a  State  is  considered  to  intend 
to  again  contract  for  the  services 
provided  under  an  expired  contract,  if 
the  State's  doing  so  is  conditioned  only 
upon  the  State's  incurring  a  need  for  the 
services,  or  the  availability  of  funds,  or 
both. 

(ii)  Special  rule.  Notwithstanding 
subdivision  (i),  if,  with  respect  to 
amounts  payable  to  a  participant  who  is 
an  independent  contractor,  a  plan 
provides  that — 

(A)  No  amount  shall  be  paid  to  the 
participant  before  a  date  at  least  12 
months  after  the  day  on  which  the 
contract  expires  under  which  services 
are  performed  for  the  State  (or,  in  the 
case  of  more  than  one  contract,  all  such 
contracts  expire),  and 

(B)  No  amount  payable  to  the  • 
participant  on  that  date  shall  be  paid  to 
the  participant  if,  after  the  expiration  of 
the  contract  (or  contracts)  and  before 
that  date,  the  participant  performs 
services  for  the  State  as  an  independent 
contractor  or  an  employee, 

the  plan  is  considered  to  satisfy  the 
requirement  described  in  subparagraph 
(1)  that  no  amounts  payable  under  the 
plan  will  be  paid  or  made  available  to 
the  participant  before  the  participant 
separates  from  service  with  the  State. 

(4)  Unforeseeable  emergency.  For 
purposes  of  this  paragraph  (f),  an 
unforeseeable  emergency  is,  and  if  the 
plan  provides  for  payment  in  the  case  of 
an  unforeseeable  emergency  must  be 
defined  in  the  plan  as,  severe  financial 
hardship  to  the  participant  resulting 
from  a  sudden  and  unexpected  illness  or 
accident  of  the  participant  or  of  a 
dependent  (as  defined  in  section  152(a)) 
of  the  participant,  loss  of  the 
participant's  property  due  to  casualty,  or 
other  similar  extraordinary  and 
unforeseeable  circumstances  arising  as 
a  result  of  events  beyond  the  control  of 
the  participant.  The  circumstances  that 
will  constitute  an  unforeseeable 
emergency  will  depend  upon  the  facts  of 
each  case,  but,  in  any  case,  payment 
may  not  be  made  to  the  extent  that  such 
hardship  is  or  may  be  relieved — 

(i)  Through  reimbursement  or 
compensation  by  insurance  or 
otherwise, 

(ii)  By  liquidation  of  the  participant's 
assets,  to  the  extent  the  liquidation  of 
such  assets  would  not  itself  cause 
severe  financial  hardship,  or 

(iii)  By  cessation  of  deferrals  under 
the  plan. 

Examples  of  what  are  not  considered  to 
be  unforeseeable  emergencies  include 
the  need  to  send  a  participant's  child  to 
college  or  the  desire  to  purchase  a  home. 
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$20,000.  The  plan's  catch-up  provisions 
prescribed  under  §  1.457-2  (f)  are  not 
applicable  because  1982  is  not  a  year  ending 
before  the  year  in  which  A  attains  normal 
retirement  age. 


year  only  to  the  extent  it  does  not 
exceed  the  lesser  of — 

(1)  $7,500,  or 

(2)  33 '73%  of  the  participant's 
includible  compensation  (within  the 
meaning  of  §  1.457-2(e)(l))  for  the 


(comments  received  by  either  office  will 
be  jointly  reviewed):  Ms.  Shirley  A. 
Jones.  Office  of  Special  Education. 
Department  of  Education,  Donohoe 
Building,  Room  4030,  400  Maryland 
Avenue,  S.W.,  Washington,  D.C.  20202; 
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(5)  Emergency  withdrawals. 
Withdrawals  of  amounts  because  of  an 
» unforeseeable  emergency  must  only  be 
permitted  to  the  extent  reasonably 
needed  to  satisfy  the  emergency  need. 

(i)  Distributions  of  deferrals — (1) 
Commencement  of  distributions.  A  plan 
is  not  an  eligible  plan  unless  under  the 
plan  the  payment  of  amounts  deferred 
will  commence  not  later  than  the  latest 
of— 

(i)  Unless  the  participant  has 
otherwise  elected  60  days  ^ter  the  close 
of  the  participant's  taxable  year  in 
which  the  participant  attains  normal 
retirement  age  under  the  plan,  or,  if 
earlier,  age  65. 

(ii)  The  close  of  the  participant's 
taxable  year  in  which  the  participant 
separates  from  service  with  the  State,  or 

(iii)  The  close  of  the  participant's 
taxable  year  in  which  the  participant 
attains  age  70V'2. 

(2)  Period  of  distributions.  A  plan  is 
not  an  eligible  plan  unless  under  the 
plan  amounts  deferred  will  be  paid — 

(i)  Over  the  life  of  the  participant, 

(ii)  Over  the  lives  of  the  participant 
and  the  participant's  spouse, 

(iii)  Within  a  period  certain  not 
extending  beyond  the  life  expectancy  of 
the  participant,  or 

(iv)  Within  a  period  certain  not         -, 
extending  beyond  the  joint  life  and  last 
survivor  expectancy  of  the  participant 
and  the  participant's  spouse. 
The  life  expectancy  of  the  participant  or 
the  joint  life  and  last  survivor 
expectancy  of  the  participant  and 
spouse  cannot  exceed  the  period 
computed  by  use  of  the  expected  return 
multiplies  in  §  1.72-9,  or,  in  the  case  of 
payments  under  a  contract  issued  by  an 
insurance  company,  the  period 
computed  by  use  of  the  mortality  tables 
of  such  company. 

(3)  Minimum  distribution.  A  plan  is 
not  an  eligible  plan,  unless  beginning 
with  the  participant's  taxable  year  in 
which  the  participant  attains  age  70'/2 
(or,  if  later,  the  participant's  taxable 
year  in  which  the  payments  commerce] 
the  amount  to  be  paid  to  the  participant 
each  year  under  the  plan  is  not  less  than 
the  lesser  of — 

(i)  The  balance  of  the  amounts 
deferred,  or 

(ii)  An  Amount  equal  to  the  quotient 
obtained  by  dividing  the  balance  of  the 
amounts  deferred  at  the  beginning  of  the 
year  by  the  life  expectancy  of  the 
participant  (or  the  joint  life  and  last 
survivor  expectancy  of  the  participant 
and  the  participant's  spouse,  as 
applicable),  determined  as  of  the  date 
the  participant  attains  age  70  and 
reduced  by  one  for  each  taxable  year 
commencing  after  the  participant  attains 
age  70  V2. 


However,  no  amount  need  be  paid  in 
any  year,  or  a  lesser  amount  may  be 
paid,  if,  beginning  with  the  participant's 
taxable  year  in  which  the  participant 
attains  age  70  Va  (or,  if  later,  the 
participants  taxable  year  in  which 
payments  commence),  the  aggregate  of 
the  amounts  paid  by  the  end  of  the  year 
are  at  least  equal  to  the  aggregate  of  the 
minimum  amounts  required  by  the 
preceding  sentence  to  have  been  paid  by 
the  end  of  the  year.  An  annuity  or 
endowment  contract  issued  by  an 
insurance  company  which  provides  for 
non-increasing  payments  over  one  of  the 
periods  described  in  subparagraph  (2)  of 
this  paragraph  beginning  no  later  than 
the  close  of  the  taxable  year  in  which 
the  individual  attains  age  70y2  (or,  if 
later,  the  participant's  taxable  year  in 
which  the  payments  commence] 
satisfies  the  requirements  of  this 
subparagraph  (3). 

(4)  Distributions  to  beneficiaries.  A 
plan  is  not  an  eligible  plan  unless  under 
the  plan,  if  the  participant  dies  before 
the  entire  amount  deferred  is  paid  to  the 
participant  (or  if  payment  has 
commenced  to  the  participant's 
surviving  spouse  and  such  surviving 
spouse  dies  before  the  entire  amount  is 
paid  to  such  spouse),  the  entire  amount 
deferred  (or  the  remaining  part  of  such 
deferrals  if  payment  thereof  has 
commenced)  will,  within  5  years  after 
the  participant's  death  (or  the  death  of 
the  surviving  spouse),  be  paid  under  the 
plan. 

(j)  .-Administration  of  plan.  A  plan  is 
not  an  eligible  plan  unless  all  amounts 
deferred  under  the  plan,  all  property  and 
rights  to  property  (including  rights  as  a 
beneficiary  of  a  contract  providing  life 
insurance  protection]  purchased  with 
the  amounts,  and  all  income  attributable 
to  the  amounts,  property,  or  rights  to 
property,  remain  (until  paid  or  made 
available  to  the  participant  or  other 
beneficiary  under  the  plan)  solely  the 
property  and  rights  of  the  State  (without 
being  restricted  to  the  benefits  under  the 
plan)  subject  to  the  claims  of  the  general 
creditors  of  the  State  only.  However, 
nothing  in  this  paragraph  (i)  prohibits  a 
plan's  permitting  participants  to  direct, 
from  among  different  modes  under  the 
plan,  the  investment  of  the  above 
amounts  (see  §  1.457-l(b)(l]]. 

(k)  Plan-to-plan  transfers  prohibited. 
The  plan  may  not  provide  for  the 
payment  of  amounts  under  the  plan 
other  than  amounts  deferred  under  the 
plan  (within  the  meaning  of  §  1.457- 
l(e)(3]]. 

(1)  Effect  on  plan  when  not 
administered  in  accordance  with 
paragraphs  (cj  through  (k).  A  plan  that 
is  administered  in  a  manner  which  is 
inconsistent  with  one  or  more  of  the 


requirements  of  paragraphs  (c)  through 
(k)  of  this  section  ceases  to  be  an 
eligible  plan  on  the  first  day  of  the  first 
plan  year  beginning  more  than  180  days 
after  the  date  of  written  notification  by 
the  Internal  Revenue  Service  that  the 
requirements  are  not  satisfied,  unless 
tfle  inconsistency  is  corrected  before  the 
first  day  of  that  plan  year.  If  a  plan 
ceases  to  be  an  eligible  plan  as 
described  in  this  paragraph  (1),  amounts 
deferred  under  the  plan  before  the  first 
day  of  the  first  plan  year  for  which  the 
plan  ceases  to  be  an  eligible  plan  will 
nevertheless  be  includible  in  the 
participant's  gross  income  in  accordance 
with  §  1.457-1.  The  preceding  sentence 
does  not  apply  to  any  amount  deferred 
under  a  plan  or  arrangement  described 
in  paragraph  (b)  of  this  section  in  a 
taxable  year  beginning  before  January  1. 
1979. 

(m)  Examples.  The  provisions  of  this 
section  may  be  iTTustrated  by  the 
following  examples: 

Example  1.  A.  born  on  June  1.  1917,  is  a 
participant  in  an  eligible  State  deferred 
compensation  plan  providing  a  norma! 
retirement  age  of  65.  The  plan  provides 
limitations  on  deferrals  up  to  the  maximum 
permitted  under  §  1.457-2(e)  and  (f|. 

For  1979.  A.  who  will  be  62.  is  scheduled  to 
receive  a  salary  of  S20.000  from  the  State.  .\ 
desires  to  defer  the  maximum  amount 
possible  in  1979.  The  maximum  amoupt  that 
A  may  defer  under  the  plan  is  the  lesj^of 
S7.5o6.  or  33' 3%  of  A;s  includible         '^ 
compensation  (generally  the  equivalent  of  25 
percent  of  gross  compensation).  Accordingly, 
the  maximum  that  A  may  defer  for  1979  is 
S5,000  [85,000  =  $20,000  X  .25).  Although  A's 
taxable  year  1979  is  one  of  As  last  3  taxable 
years  before  the  year  in  which  A  attains 
normal  retirement  age  under  the  plan.  A  is 
not  able  to  utilize  the  catch-up  provisions  of 
§  1.45T-2  (f)  in  1979  because  only  taxable 
years  beginning  after  December  31,  1978.  may 
be  taken  into  account  under  those  provisions. 

Example  2.  Assume  the  same  facts  as  in 
example  1.  In  \s  taxable  year  1980.  A 
receives  a  salary  of  S20.000.  and  elects  to 
defer  only  Si .000  under  the  plan.  In  A's 
taxable  year  1981.  A  again  receives  a  salary 
of  S20.000  and  elects  to  defer  the  maximum 
amount  permissible  under  the  plan's  catch-up 
provisions  prescribed  under  §  1.457-2  (f)-  The 
applicable  limit  on  deferrals  under  the  catch- 
up provision  is  the  lesser  of  S15.000  or  the 
sum  of  the  normal  plan  ceiling  for  1981.  plus 
any  underutilized  deferrals  for  any  taxable 
year  before  1981.  Thus,  the  maximum  amoufit 
that  .\  may  defer  in  1981  is  S9.000,  the  normal 
plan  ceiling  for  1981.  85,000.  plus  the 
underutilized  deferrals  for  1980.  S4.000. 

Example  3.  Assume  the  same  facts  as  in 
examples  1  and  2.  In  As  taxable  year  1982. 
the  year  in  which  A  will  attain  age  65.  normal 
retirement  age  under  the  plan.  A  desires  to 
defer  the  maximum  amount  possible  under 
the  plan.  For  1982  the  norma!  limitations  of 
§  1.457-2  (e)  are  applicable,  and  the 
maximum  amount  that  A  may  defer  is  55,000. 
assuming  that  As  salary  for  1982  was  again 
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educational  agency  (SEA)  must  provide 
an  impartial  review  under  both  EHA-B 
regulations  (34  CFR  300,510(b)),  and 
Section  504  regulations  (34  CFR  104.36). 

1.  What  guidance  should  the 
Department  provide  regarding 


C.  Extended  School  Year  Program  for 
Handicapped  Children 

In  a  legal  brief  submitted,  as  friend  of 
the  court,  in  recent  litigation  [Georgia 
Association  of  Retarded  Children  v. 
McDaniel,  N.D.  Ga.  1978).  the 


4.  What  further  guidance  should  the 
Department  provide  regarding  the  level 
of  expenditure  provision? 

E.  Nondiscrimination  in  Evaluation 
Procedures 

Fxisfino  F.HA— R  rpoiilatinnQ  rennirc 
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$20,000.  The  plan's  catch-up  provisions 
prescribed  under  §  1.457-2  (f)  are  not 
applicable  because  1982  is  not  a  year  ending 
before  the  year  in  which  A  attains  normal 
retirement  age. 

§  1.457-3    Tax  treatment  of  participants 
where  plan  is  not  an  eligible  plan. 

(a)  In  general.  If  a  State  (within  the 
meaning  of  §  1.457-2  (c))  provides  for  a 
deferral  of  compensation  under  any 
agreement  or  arrangement  described  in 
§  1.457-2  (b)  that  is  not  an  eligible  plan 
within  the  meaning  of  §  1.457-2 — 

(1)  Compensation  deferred  under  the 
agreement  or  arrangement  shall  be 
includible  in  the  gross  income  of  the 
participant  or  beneficiary  for  the  first 
taxable  year  in  which  there  is  no 
substantial  risk  of  forfeiture  (within  the 
meaning  of  section  457  (e)  (3))  of  such 
compensation,  and 

(2)  Amounts  made  available  under  the 
plan  to  a  participant  or  beneficiary  shall 
be  taxable  to  the  recipient  under  section 
72,  relating  to  annuities. 

(b)  Exceptions.  Paragraph  (a)  does  not 
apply  with  respect  to — 

(1)  A  plan  described  in  section  401  (a) 
which  includes  a  trust  exempt  from  tax 
under  section  501  (a), 

(2)  An  annuity  plan  or  contract 
described  in  section  403. 

(3)  A  qualified  bond  purchase  plan 
described  in  section  405  (a), 

(4)  That  portion  of  any  plan  which 
consists  of  a  transfer  of  property 
described  in  section  83,  and 

(5)  That  portion  of  any  plan  which 
consists  of  a  trust  to  which  section  402 
(b]  applies. 

(c)  Effective  date.  This  section  is 
effective  for  amounts  deferred  in 
taxable  years  beginning  after  December 
31. 1981. 

§  1.457-4    Transitional  rules. 

(a)  In  general.  Subject  to  the 
limitations  described  in  paragraphs  (b) 
and  (c)  of  this  section,  amounts  deferred 
(within  the  meaning  of  §  1.457-l(d)(3))  in 
taxable  years  beginning  after  December 
31, 1978,  and  before  January  1, 1982 
under  an  agreement  or  arrangement 
described  in  §  1.457-2(b)  (including  an 
eligible  plan  within  the  meaning  of 

§  1.457-2),  but  not  including  a  plan 
described  in  section  457(e)(2)  and 
§  1.457-3(b)  shall  be  includible  in  gross 
income  only  for  the  taxable  year  in 
which  paid  or  otherwise  made  available 
to  the  participant  or  other  beneficiary. 

(b)  General  limitation.  Except  as 
described  in  paragraph  (c)  of  this 
section,  compensation  deferred  under 
one  or  more  plans  described  in 
paragraph  (a)  of  this  section  is 
excludible  from  a  participant's  gross 
income  under  this  section  for  a  taxable 


year  only  to  the  extent  it  does  not 
exceed  the  lesser  of — 

(1)  $7,500,  or 

(2)  331/3%  of  the  participant's 
includible  compensation  (within  the 
meaning  of  §  1.457-2(e)(l))  for  the 
taxable  year, 

reduced  by  any  amount  excludible  from 
the  participant's  gross  income  for  the 
taxable  year  under  section  403(b)  on 
account  of  contributions  made  by  the 
State  (within  the  meaning  of  §  1.457- 
2(c)). 

(c)  Limited  catch-up.  This  paragraph 
(c)  applies  if  all  plans  described  in 
paragraph  (a)  of  this  section  in  which  an 
individual  is  a  participant  are  eligible 
plans  within  the  meaning  of  §  1.457-2. 
and  the  participant's  taxable  year  is  a 
taxable  year  described  in  section 
457(b)(3)  and  §  1.457-2(f).  In  such  a  case, 
compensation  deferred  under  the  plans 
for  the  taxable  year  is  excluded  from 
gross  income  under  paragraph  (a)  of  this 
section  to  the  extent  it  does  not  exceed 
the  amount  determined  under  §  1.457- 
1(a)(2)  or,  as  applicable,  §  1.457-l(a)(3). 
William  E.  William, 
Acting  Commissioner  of  Internal  Revenue. 

|FR  Dnr   H(>-J032(i  Flitd  12-23-80:  8;-45  dm| 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  104  and  300 

Education  of  Handicapped  Children- 
Implementation  of  Part  B  of  the 
Education  of  the  Handicapped  Act; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  develop 
regulations,  interpretative  rules,  or 
policy  statements. 

summary:  The  Secretary  of  Education 
provides  notice  of  the  possible 
development  of  policy  interpretations  or 
regulations  relevant  to  several 
provisions  of  Part  B  of  the  Education  of 
the  Handicapped  Act  and  Section  504  of 
the  Rehabilitation  Act  of  1973.  This 
notice  is  provided  to  encourage  public 
coTnment  on  the  need  for  further 
guidance  in  specified  areas.  The  notice 
describes  areas  in  which  policy  may  be 
clarified  or  developed  by  the 
Department  relating  to  the  education  of 
handicapped  children. 
DATES:  Ail  comments  in  response  to  this 
Notice  of  Intent  must  be  received  on  or 
before  February  9.  1981. 
ADDRESS:  Comments  may  be  addressed 
to  either  of  the  following  offices 


(comments  received  by  either  office  will 
be  jointly  reviewed):  Ms.  Shirley  A. 
Jones.  Office  of  Special  Education. 
Department  of  Education,  Donohoe 
Building.  Room  4030,  400  Maryland 
Avenue.  S.W..  Washington,  D.C.  20202; 
or  Mr.  Edward  A.  Stutman.  Office  for 
Civil  Rights.  Department  of  Education, 
Switzer  Building,  Room  5430,  300  C 
Street  S.W.,  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  A.  Jones,  telephone  (202) 
472-7921  or  Mr.  Edward  A.  Stutman. 
telephone  (202)  245-0781. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  may  develop  interpretative 
rules,  regulations,  or  policy  statements 
in  a  number  of  areas  where  questions 
have  arisen  under  Part  B  of  the 
Education  of  the  Handicapped  Act,  as 
amended  ("EHA-B"),  and  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  ("Section  504").  Seven  areas 
where  policy  may  be  developed  are 
identified  below.  In  each  of  these  areas, 
a  summary  of  existing  law  is  provided, 
and  one  or  more  specific  questions  have 
been  posed. 

Members  of  the  public  are  invited  to 
provide  comments  on  any  of  the  issues 
or  questions  in  this  notice  during  the  45- 
day  comment  period  the  Department  of 
Education  has  provided.  By  publishing 
this  notice  the  Department  seeks,  on  an 
experimental  basis,  to  help  ensure  a 
more  open  process  of  policy 
development. 

For  each  of  the  following  issues,  the 
Secretary  requests  commenters  to  assist 
the  Department  by — 

(1)  Identifying  specific  aspects  of  a 
particular  issue  where  clarification  is 
needed;  and 

(2)  Discussing  their  views  concerning 
the  resolution  of  the  issue. 

Note. — Throughout  this  Notice  regulations 
for  EHA-B  and  Section  504  are  cited.  These 
regulations  have  been  recodified  recently. 
The  EHA-B  regulations  have  been  changed 
from  45  CFR  Part  121a  to  34  CFR  Part  300. 
The  Section  504  regulations  have  been 
changed  from  45  CFR  Part  84  to  34  CFR  Part 
104. 

A.  Due  Process  Protections 

Under  the  Department's  regulations 
implementing  EHA-B,  ar  administrative 
due  process  hearing  may  not  be 
conducted  by  a  person  who  is  an 
employee  of  a  public  agency  that  is 
involved  in  the  education  or  care  of  the 
handicapped  child,  or  by  any  person 
having  a  personal  or  professional 
interest  that  could  conflict  with  his  or 
her  objectivity  in  conducting  a  hearing 
(34  CFR  30G.507(a)). 

Similar  requirements  are  imposed  by 
Section  504  (34  CFR  104.36).  If  there  is  an 
appeal  from  the  hearing,  the  State 
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without  a  prior,  individual 
determination  of  the  relationship 
between  a  student's  misconduct  and  (1) 
his  or  her  handicap;  or  (2)  any 
inappropriate  placement  violated  EHA- 


n 1   p Li 


Agency,  PM-223,  Washington,  D.C. 
20460,  (202)  287-0776. 
Henry  E.  Beal, 

Director,  Standards  and  Regulations  Division. 

IKR  Doc.  8(M0324  Y\\e^  12-23-SO:  B:45  dml 


In  a  petition  dated  August  5, 1980,  the 
State  of  Arizona  (Arizona)  requested  the 
Administrator  of  EPA  to  reconsider 
several  parts  of  the  NSO  rules,  as  did 
ASARCO  Incorporated  and  Magma 
Conner  Comoanv  in  a  joint  petition  for 
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educational  agency  (SEA)  must  provide 
an  impartial  review  under  both  EHA-B 
regulations  (34  CFR  300.510(b)),  and 
Section  504  regulations  (34  CFR  104.36). 

1.  What  guidance  should  the 
Department  provide  regarding 
appropriate  criteria  for  determining  and 
ensuring  the  impartiality  of  hearing 
officials  and  review  officials? 

2.  Should  any  or  all  of  the  foll'^wing 
individuals  be  prohibited  from  serving 
as  a  hearing  officer:  (a)  State  employees; 
(b)  the  State  Superintendent;  (c)  local 
educational  agency  (LEA)  officials 
serving  other  school  districts  in  the 
State? 

3.  If  there  is  an  appeal  of  the  findings 
and  decision  in  the  due  process  hearing, 
should  the  following  individuals  be 
prohibited  from  serving  as  a  reviewing 
official:  (a)  State  employees;  (b)  State 
Superintendents:  (c)  members  of  State 
Boards  of  Education? 

4.  Under  current  EHA-B  regulations, 
parents  have  the  right  to  "obtain  a 
written  or  electronic  verbatim  record"  of 
an  administrative  due  process  hearing 
(34  CFR  300.508(a)(4)).  Should  a  public 
agency  be  required  to  make  available  to 
parents,  free  of  charge,  hearing 
transcripts  or  other  records  pertaining  to 
an  administrative  due  process  hearing  at. 
the  LEA  or  SEA  level? 

B.  Out  of  State  Placement  of 
Handicapped  Children 

Under  existing  EHA-B  regulati'ons. 
SEAs  are  required  to  ensure  that 
handicapped  children  who  are  placed  in 
or  referred  to  a  private  school  or  facility 
by  a  public  agency  are  provided  special 
education  and  related  services  (1)  in 
conformance  with  an  individualized 
education  program,  (2)  at  no  cost  to  the 
parents,  (3)  in  a  school  or  facility  that 
meets  standards  applied  to  State  and 
local  educational  agencies.  SEAs  must 
also  ensure  that  these  children  have  all 
the  rights  of  handicapped  children  who 
are  served  by  a  public  agency  (34  CFR 
300.401).  Existing  regulations  also 
specify  that  programs  of  residential 
placement,  including  non-medical  care 
and  room  and  board,  must  be  provided, 
in  appropriate  cases,  at  no  cost  to 
parents  (34  CFR  300.302).  Section  504 
regulations  contain  similar  provisions 
(34  CFR  104.33). 

1.  When  a  State  or  looal  educational 
agency  places  a  child  in  an  out-of-State 
program  to  receive  a  free  appropriate 
public  education,  what  are  the  financial 
obligations  of  the  sending  agency? 

2.  What  is  the  monitoring 
responsibility  of  the  sending  State? 

3.  What  are  the  obligations  of  the 
receiving  State,  if  any? 


C.  Extended  School  Year  Program  for 
Handicapped  Children 

In  a  legal  brief  submitted,  as  friend  of 
the  court,  in  recent  litigation  [Georgia 
Association  of  Retarded  Children  v. 
McDaniel,  N.D.  Ga.  1978),  the 
Department  took  the  position  that  under 
existing  regulations  implementing  EHA- 
B  (34  CFR  300.300)  and  Section  504  (34 
CFR  100.33),  each  handicapped,child 
must  be  provided  special  education  and 
related  services  in  accordance  with  an 
individualized  education  program,  and 
that  State  rule  or  policy  that  imposes 
time  limitations  on  the  provision  of 
services  to  handicapped  children 
precludes  an  individual  determination  of 
each  handicapped  child's  unique  needs 
for  services. 

Under  what  circumstances  must 
special  education  and  related  services 
be  provided  to  individual  handicapped 
children  beyond  the  regular  school  year? 

D.  Services  Provided  to  Children  Who 
Are  Placed  in  Private  Schools  by  Their 
Parents 

Under  the  EHA-B  regulations,  SEAs 
have  certain  responsibilities  for 
providing  special  education  and  related 
services  to  handicapped  children  who 
are  plated  in  private  schools  by  their 
parents — even  though  a  free  appropriate 
public  education  would  be  available 
through  the  State  or  local  education 
agency.  (34  CFR  300.451-452).  In 
addition,  the  Education  Division  General 
Administrative  Regulations  (EDGAR) 
require  subgrantees  of  SEAs  to  provide 
•students  enrolled  in  private  schools  with 
a  "genuine  opportunity  for  equitable 
participation";  to  consult  with 
representatives  of  students  m  private 
schools  in  the  development  of  their 
projects;  and  to  spend  the  same  average 
amount  of  program  funds  on  students 
enrolled  in  private  schools  and  those 
enrolled  in  public  schools  unless  the 
average  cost  of  meeting  the  needs  of 
these  students  is  different  (34  CFR 
76.651,  76.652,  76.655).  EDGAR  also 
specifies  the  kind  of  benefits  that  must 
be  provided  to  students  in  private 
schools  (34  CFR  76.654).  (NOTE: 
EDGAR,  currently  found  at  34  CFR  Part 
76,  was  formerly  at  45  CFR  Part  100b). 

1.  What  further  guidance  should  the 
Department  provide  in  the  application  of 
the  EDGAR  provisions  to  handicapped 
children  who  are  enrolled  in  private 
schools  by  their  parents,  rather  than  by 
the  local  or  State  educational  agency? 

2.  What  further  guidance  should  the 
Department  provide  regarding  the 
consultation  requirement? 

3.  What  further  guidance  should  the 
Department  provide  regarding  the 
"comparable  benefits"  provision? 


4.  What  further  guidance  should  the 
Department  provide  regarding  the  level 
of  expenditure  provision? 

E.  Nondiscrimination  in  Evaluation 
Procedures 

Existing  EHA-B  regulations  require 
that  testing  and  evaluation  materials 
and  procedures  used  for  the  purposes  of 
evaluation  and  placement  of 
handicapped  children  be  selected  and 
administered  so  as  not  to  be  racially  or 
culturally  discriminatory.  Additional 
guidance  is  also  provided  regarding 
procedures  to  assess  general  intelligence 
and  the  use  of  evaluation  materials  in  a 
child's  native  language  or  other  modes 
of  communication  (34  CFR  300.530(b), 
300.532).  Section  504  regulations  also 
include  evaluation  and  placement 
requirements  (34  CFR  104.35). 

1.  What  additional  guidance  should 
the  Department  provide  relating  to 
testing  and  evaluation  materials  and 
procedures  that  are  not  racially  or 
culturally  discriminatory? 

2.  What  additional  guidance  is  needed 
regarding  the  assessment  of  general 
intelligence? 

3.  What  additional  guidance  is  needed 
concerning  the  effect  of  using  translators 
and  interpreters  on  test  validity? 

F.  Least  Restrictive  Environment 

Existing  EHA-B  regulations  require 
that  to  the  maximum  extent  appropriate, 
handicapped  children,  including 
children  in  public  or  private  institutions 
or  other  care  facilities,  are  educated 
with  children  who  are  non-handicapped. 
Furthermore,  special  classes,  separate 
schooling,  or  other  removal  of 
handicapped  children  from  the  regular 
educational  environment  may  occur 
only  when  the  nature  or  severity  of  the 
handicap  is  such  that  education  in 
regular  classes  with  the  use  of 
supplementary  aids  and  services  cannot 
be  achieved  satisfactorily  (34  CFR 
300.550).  A  similar  requirement  is 
imposed  by  Section  504  regulations  (34 
CFR  104.34). 

What  are  the  disability-related 
reasons  that  would  justify  the  provision 
of  educational  services  to  handicapped 
children  in  schools  or  other  enrollments 
serving  only  handicapped  children? 

G.  Suspension  and  Expulsion 

Current  EHA-B  and  Section  504 
regulations  do  not  provide  complete 
guidance  on  the  extent  to  which  school 
authorities  are  permitted  to  discipline 
handicapped  children  by  suspending  or 
expelling  them  from  schooUIn  a  legal 
brief  submitted  as  a  friend  of  the  court 
in  S-1  V.  Turlington  (5th  Cir.  April,  1980), 
the  Department  took  the  position  that 
the  expulsion  of  handicapped  students 
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(a)  Liability  for  any  violation  of  the 
National  Ambient  Air  Quality  Standards  for 
siltfur  dioxide  in  the  smelter's  designated 
liability  area  (DI^),  except  on  the  ground 
that  a  determination  under  40  CFR 
57.402(c)(3)  was  clearly  wrong;  or 

(b)  The  conclusive  allocation  of  liability 


Public  hearing.  The  public  hearing  will 
be  held  on  January  28. 1981  beginning  at 
9  a.m. 

Request  to  speak  at  hearing.  Persons 
wishing  to  present  oral  testimony  should 
contact  EPA  by  January  21. 1981. 


during  the  most  recent  performance  test, 
limits  emissions  to  0.90  kg/I  of  applied 
coating  solids.  Formulation  data  &om 
the  coating  manufactiu-er  would  be  used 
to  determine  the  VOC  content  of 
coatings  applied  for  each  affected 
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without  a  prior,  individual 
determination  of  the  relationship 
between  a  student's  misconduct  and  (1) 
his  or  her  handicap;  or  (2)  any 
inappropriate  placement  violated  EHA- 
B  and  Section  504. 

1.  Where  a  determination  has  been 
made  that  a  handicapped  student's 
behavior  is  not  related  to  his  or  her 
handicap  or  any  inappropriate 
placement,  under  what  circumstances,  if 
any,  are  long-term  exclusions 
permissible? 

2.  Under  What  circumstances,  if  any, 
are  short-term  exclusions  permissible? 

3.  Must  an  educational  agency  make  a 
prior  determination  of  the  relationship 
between  a  handicapped  student's 
behavior  and  his  or  her  handicap  before 
ordering  a  short-term  exclusion?  What 
further  guidance  could  the  Department 
provide  on  how  this  determination 
should  be  made? 

4.  What  procedures  are  required  for 
what  specific  periods  of  permissible 
exclusion?  What  further  guidance 
should  the  Department  provide 
regarding  the  application  of  the 
procedural  safeguards  of  EHA-B  and 
Section  504? 

5.  How  can  the  Department  minimize 
burdens  on  students,  parents,  and 
educational  agencies  that  regulations 
governing  the  suspension  and  expulsion 
of  handicapped  children  may  impose? 
Commenters  should  focus  on 
requirements  over  and  above  those 
minimal  standards  for  all  children 
already  imposed  under  procedures 
mandated  by  Goss  v.  Lopez,  419  U.S.  565 
(1975). 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.027,  Education  of  Handicapped  Children. 
Part  B) 

Dated:  December  19, 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

|FR  Doc.  80-40113  Filed  12-23-80:  8:45  am| 
BILLING  CODE  4000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[AS-FRL  No.  1713-71 

Agenda  of  Regulations;  Postponed 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Agenda  of  regulations — notice. 

SUMMARY:  EPA's  Agenda  of  Regulations, 
which  was  scheduled  for  publication  in 
December  1980,  will  not  appear  until 
early  January. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Sahr,  Environmental  Protection 


Agency,  PM-223,  Washington,  D.C. 
20460,  (202)  287-0776. 
Henry  E.  Seal, 

Director.  Standards  and  Regulations  Division. 

|KR  Doc  80-»(n24  Kiled  12-23-80:  8:45  dm] 
BILLING  CODE  6S60-36-M 

40  CFR  Part  57 
[EN-FRL  1691-8] 

Primary  Nonferrous  Smelter  Orders; 
Proposed  Amendments 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 
ACTION:  Proposed  amendments. 

SUMMARY:  This  notice  proposes  several 
amendments  to  the  regulations 
concerning  nonferrous  smelter  orders 
(NSO)  EPA  published  on  June  24, 1980, 
under  Section  119  of  the  Clean  Air  Act. 
This  action  is  being  taken  in  response  to 
petitions  for  reconsideration  the 
Administrator  received.  The  intended 
effect  is  to  1)  allow  an  NSO  to  provide 
that  certain  emissions  that  occur  during 
startup  of  an  acid  plant  after  scheduled 
maintenance  are  not  excess  emissions 
and  2)  make  a  smelter  owner's  consent 
to  liability  inapplicable  in  criminal 
proceedings. 

DATES:  Written  public  comments  on  the 
proposed  amendments  should  be 
postmarked  no  later  than  January  23, 
1981. 

ADDRESSES:  All  written  comments 
should  be  submitted  (in  duplicate,  if 
possible)  to  Central  Docket  Section  (A- 
130),  Docket  Number  DSSE  78-1,  United 
States  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Any  request  for 
a  public  hearing  should  be  directed,  in 
writing,  to  the  Information  Contact 
listed  below,  as  well  as  to  the  docket. 

Docket  number  DSSE  78-1  is  open  for 
public  inspection  and  copying  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section, 
West  Tower  Main  Lobby,  Gallery  I, 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Rochlin,  Division  of  Stationary 
Source  Enforcement  (EN-341),  401  M 
Street,  SW.,  Washington,  D.C.  20460, 
telephone  202-755-2542. 
SUPPLEMENTARY  INFORMATION:  On  June 
24, 1980,  EPA  promulgated  regulations 
that  established  the  minimum  required 
contents  of  initial  primary  nonferrous 
smelter  orders  (NSOs)  issued  under 
section  119  of  the  Clean  Air  Act  (Act), 
and  the  criteria  and  procedures  EPA  will 
use  in  issuing  NSOs  and  in  evaluating 
NSOs  issued  by  States. 


In  a  petition  dated  August  5, 1980,  the 
State  of  Arizona  (Arizona)  requested  the 
Administrator  of  EPA  to  reconsider 
several  parts  of  the  NSO  rules,  as  did 
ASARCO  Incorporated  and  Magma 
Copper  Company  in  a  joint  petition  for 
reconsideration  dated  August  25, 1980, 
and  supplemented  October  7, 1980. 

In  response  to  the  Arizona  petition, 
EPA  is  today  proposing  several 
amendments  to  the  NSO  regulations. 
These  proposed  amendments,  and  the 
reasons  for  them,  are  discussed  at  length 
in  EPA's  response  to  the  petitions  for 
reconsideration.  This  response  appears 
elsewhere  in  today's  Federal  Register. 
These  proposed  amendments  are  being 
published  apart  from  the  rest  of  EPA's 
response  because  the  rest  of  that 
response  is  judicially  reviewable  final 
action,  unlike  the  following  proposal. 

(Sees.  110, 114, 119  and  301  of  the  Clean  Air 
Act,  as  amended.  42  U.S.C.  7410,  7414,  7419 
and  7601,  and  Section  406  of  Pub.  L.  95-95) 

Dated:  December  18, 1980. 
Douglas  M.  Costle, 
Administrator. 

The  Administrator  proposes  to  amend 
Part  57  in  Title  40  of  the  Code  of  Federal 
Regulations  as  follows: 

Subpart  C— Constant  Controls  and 
Related  Requirements 

1.  By  revising  the  first  sentence  of 
paragraph  (e)  of  §  57.304  to  read  as 
follows: 

§  57.304    Bypass,  excess  emissions  and 
malfunctions. 

«♦«•»* 

(e)  An  NSO  may  provide  that  excess 
emissions  which  occur  during  acid  plant 
start-up  as  the  result  of  the  cooling  of 
acid  plant  catalyst  due  to  the 
unavailability  of  process  gas  to  an  acid 
plant  during  a  prolonged  SCS 
curtailment  or  scheduled  maintenance 
are  not  excess  emissions.  *  *  * 

Subpart  D— Supplementary  Control 
System  Requirements 

2.  By  revising  §  57.403  to  read  as 
follows: 

§  57.403    Written  consent. 

(a)  The  consent.  The  NSO  shall 
include  a  written  consent,  signed  by  a 
corporate  official  empowered  to  do  so, 
in  the  following  form: 

As  a  condition  of  receiving  a  Primary 
Nonferrous  Smelter  Order  (NSO)  under 
section  119  of  the  Clean  Air  Act  for  the 
smelter  operated  by  [name  of  company]  at 
[location),  the  undersigned  official,  being 
empowered  to  do  so,  consents  for  the 
company  as  follows: 

(1)  In  any  civil  proceeding  (judicial  or 
administrative)  to  enforce  the  NSO,  the 
company  will  not  contest: 
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operations  produce  the  same  types,  and 
proportionally  the  same  quantities,  of 
VOC  emissions  as  large  appliance 
surface  coating  operations.  EPA  believes 
that  similarities  also  often  exist  in  the 
ratio  of  the  cost  of  coating  the  appliance 


less  than  or  equal  to  the  maximum 
allowable  VOC  content  for  the  lowest 
transfer  efficiency  of  any  application 
equipment  used  in  the  affected  facility, 
the  owner  or  operator  will  not  be 
required  to  calculate  VOC  emissions  for 


attain  compliance.  The  owner  or 
operator  would  be  required  to  calculate, 
by  the  equations  contained  in  the 
proposed  standards,  the  uncontrolled 
VOC  emissions  from  each  affected 
facility  and  the  emissions  reduction 
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(a)  Liability  for  any  violation  of  the 
National  Ambient  Air  Quality  Standards  for 
siilfur  dioxide  in  the  smelter's  designated 
liability  area  (DLA),  except  on  the  ground 
that  a  determination  under  40  CFR 
57.402(c)(3)  was  clearly  wrong;  or 

(b)  The  conclusive  allocation  of  liability 
under  NSO  provisions  satisfying  40  CFR 
57.402(d)(1)  between  the  company's  smelter 
and  any  other  smelter(s]  for  any  violation  of 
the  National  Ambient  Air  Quality  Standards 
for  sulfur  dioxide  in  an  area  of  overlapping 
DLAs. 

(2)  The  issuing  agency  (as  defined  in  40 
CFR  57.103)  will  be  allowed  unrestricted 
access  at  reasonable  times  to  inspect,  verify 
calibration  of,  and  obrain  data  from  ambient 
air  quality  monitors  operated  by  the  company 
under  the  requirements  of  the  NSO. 

(b)  Rights  not  waived  by  the  consent. 
This  consent  shall  not  be  deemed  to 
waive  any  right(s)  to  judicial  review  of 
any  provisions  of  an  NSO  that  are 
otherwise  available  to  the  smelter 
owner  or  operator  uyder  section  307(b) 
of  the  Clean  Air  Act. 

|FR  Doc  8O-t0143  Filed  12-23-00:  8:45  am| 
BILLING  CODE  6560-33-M 


40  CFR  Part  60 
[AD-FRL  1625-8] 

Standards  of  Pertormance  for  New 
Stationary  Sources;  Industrial  Surface 
Coating:  Appliances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule  and  Notice  of 
Public  Hearing. 

summary:  Standards  of  performance  are 
proposed  to  limit  emissions  of  volatile 
organic  compounds  (VOCs)  from  new,, 
modified,  or  reconstructed  surface 
coating  operations  within  appliance 
assembly  plants.  The  standards 
implement  Section  111  of  the  Clean  Air 
Act  and  are  based  on  the 
Administrator's  determination  that 
surface  coating  operations  within 
appliance  assembly  plants  caua^;'or 
contribute  significantly  to,  air  pollution, 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare.  The 
intent  is  to  require  new,  modified,  and 
reconstructed  appliance  surface  coating 
operations  to  use  the  best  demonstrated 
system  of  continuous  emission 
reduction,  considering  costs,  nonair 
quality  health,  and  environmental  and 
energy  impacts. 

A  public  hearing  will  be  held  to 
provide  interested  persons  an 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards. 
date:  Comments.  Comments  must  be 
received  on  or  before  February  23, 1981. 


Public  hearing.  The  public  hearing  will 
be  held  on  January  28. 1981  beginning  at 
9  a.m. 

Request  to  speak  at  hearing.  Persons 
wishing  to  present  oral  testimony  should 
contact  EPA  by  January  21. 1981. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible]  to:  Central  Docket  Section  (A- 
130),  Attention:  Docket  number  A-8Q-6. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  S.W.,  Washington.  DC 
20460. 

Public  hearing.  The  public  hearing  will 
be  held  at  OA  Auditorium  EPA.  R.T.P., 
North  Carolina.  Persons  wishing  to 
present  oral  testimony  should  notify 
Mrs.  Noami  Durkee.  Emission  Standards 
and  Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-5331. 

Background  Information  Document. 
The  Background  Information  Document 
(BID)  for  the  proposed  standards  may  be 
obtained  from  the  U.S.  EPA  Library" 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2777.  P)ease  refer  to  Industrial 
Surface  Coating:  Appliances — 
Background  Information  for  Proposed 
Standards,  EPA^50/3-80-037a. 

Docket.  The  docket,  number  A-80-6, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall,  401  M 
Street,  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gene  W.  Smith,  Standards 
Development  Branch,  Emission 
Standards  and  Engineering  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5421. 

SUPPUEMENTARY  INFORMATION: 

Proposed  Standards 

The  proposed  standards  would  limit 
VOC  emissions  from  each  surface 
coating  operation  to  0.90  kilogram  of 
VOCs  per  liter  (kg//)  of  coating  solids 
applied  to  appliance  parts  or  products. 
Compliance  with  the  proposed 
standards  could  be  achieved  by  the  use 
of  coatings  that  result  in  VOC  emissions 
less  than  or  equal  to  0.90  kg//  of  applied 
coating  solids  or  by  the  use  of  coatings 
with  an  average  organic-solvent  content 
that,  in  conjunction  with  any  capture 
system  and  control  device  operated  at 
the  reduction  efficiency  demonstrated 


during  the  most  recent  performance  test, 
limits  emissions  to  0.90  kg//  of  applied 
coating  solids.  Formulation  data  from 
the  coating  manufacturer  would  be  used 
to  determine  the  VOC  content  of 
coatings  applied  for  each  affected 
facility.  Reference  Method  24  published 
on  October  3. 1980  (45  FR  65956)  would 
be  the  reference  method  for  verification. 
Reference  Method  25  published  on 
October  3. 1980  (45  FR  65956)  would  be 
used  to  determine  the  percentage 
reduction  of  VOC  emissions  achieved 
through  the  use  of  a  capture  system  and 
control  device. 

The  proposed  standards  would  apply 
to  each  new,  modified,  or  reconstructed 
surface  coating  operation  within  an 
appliance  assembly  plant.  Existing 
facilities  would  not  be  subject  to  the 
regulation  unless  modified  or 
reconstructed  as  defined  in  40  CFR  60.14 
or  60.15.  For  these  standards,  any  pf  the 
following  organic  surface-coated  metal 
products  manufactured  for  household, 
commercial,  or  recreational  use  would 
be  considered  ajjpliance  products: 

Range  Dryer 

Range  hood  Dry  cleaning  equipment  ' 

Microwave  oven  Water  heater 

Oven  Trash  compactor 
Refrigerated  disp!a>  case  Water  Softener 

Refrigerator  Interior  lighting  fixture 

Freezer  Vacuum  cleaner 

Washer  Ice  maker 
Dishwasher 

The  following  organic  surface-coated 
metal  products  manufactured  for 
household  use  would  also  be  considered 
appliance  products: 

Air  purifier  Fan 

Baseboard  healer  Furnace 

Room  healer  Window  air  conditioner 

Humidifier  Unitary  air  conditioner 

Dehumidifier  Heal  pump 

The  majority  of  the  data  upon  which 
the  proposed  standards  were  developed 
pertained  to  the  surface  coating  of 
traditional  household  appliances  such 
as  cooking  equipment,  laundry 
equipment,  refrigerators,  and  freezers. 
Recent  EPA  research  indicates  that 
many  other  appliances  are  coated  with 
similar  materials  by  similar  methods. 
These  other  appliances  are  often  similar 
in  size  and  shape  to  the  traditional 
household  appliances.  The  coating 
application  methods — flow  coat,  dip 
coat,  electrodeposition,  and  air,  airless, 
and  electrostatic  spray — are  identical. 
These  additional  appliance  coating 
operations  use  coating  materials  similar 
to  those  used  in  lai^e  appliance  coating 
operations.  Coating  performance 
specifications  are  also  similar,  except 
for  slight  variations  depending  upon 
whether  the  unit  is  designed  for  indoor 
or  outdoor  use.  Therefore,  these 
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to  the  NSPS  will  be  somewhat  greater 
than  that  calculated. 

As  enumerated  in  the  supporting 
documentation,  the  environmental, 
energy,  and  economic  impacts  that 
would  result  from  imposition  of  this 
standard  on  the  manufacturers  of 


List  of  Categories  of  Stationary  Sources' 
published  August  21, 1979  (44  FR  49222), 
source  categories  are  ranked  according 
to  three  specific  criteria  established  by 
the  Clean  Air  Act  Amendments  of  1977: 
(1)  the  quantity  of  emissions,  (2)  the 

pxtpnt  \n  wViirh  parh  nnlliitant  mav 


coating  operations  have  been  selected 
for  regulation  under  a  new  source 
standard  of  performance. 

Selection  of  Affected  Facilities 

Applicances  are  coated  in  two  main 
steps:  nrime  coat  and  toDCoat.  In  1976. 
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operations  produce  the  same  types,  and 
proportionally  the  same  quantities,  of 
VOC  emissions  as  large  appliance 
surface  coating  operations.  EPA  believes 
that  similarities  also  often  exist  in  the 
ratio  of  the  cost  of  coating  the  appliance 
to  its  total  unit  cost. 

Because  these  other  segments  of  the 
appliance  industry  are  similar  in  key 
respects  to  the  large  appliance  surface 
coating  industry  and  because  these 
segments  would  not  be  subject  to  other 
standards  under  development  by  the 
Agency,  EPA  believes  that  the  source 
category  for  appliance  surface  coating 
operations  should  be  expanded  to 
include  products  other  than  large 
household  appliances. 

There  appears  elsewhere  in  this  issue 
of  the  Federal  Register  a  proposed 
amendment  to  the  priority  list  for 
standards  of  performance  for  new 
stationary  sources.  The  amendment 
proposes  to  change  the  source  category 
"Industrial  Surface  Coating:  Large 
Appliances"  to  "Industrial  Surface 
Coating:  Appliances,"  thereby  including 
in  the  source  category  appliance 
products  in  addition  to  the  traditional 
large  household  appliances.  All 
references  in  this  preamble  to  proposed 
standards  for  appliance  surface  coating 
operations  take  into  account  the 
proposed  amendment  source  category. 
Comments  are  invited  concerning  the 
list  of  products  to  be  subject  to  the 
proposed  standards  (see  Miscellaneous 
section  of  this  preamble). 

An  affected  facility  is  defined  as  a 
surface  coating  operation.  A  surface 
coating  operation  may  be  a  prime  coat 
or  a  topcoat  operation  and  includes  the 
application  station(s)  (spray  booth(s), 
dip  tank,  or  flow  coating  unit),  flashoff 
area,  and  curing  oven.  The  proposed 
standards  would  require  each  owner  or 
operator,  unless  otherwise  specified,  to 
calculate  for  each  affected  facility  the 
total  mass  of  VOC  emissions  per  liter  of 
coating  solids  applied  to  appliance  parts 
or  products  during  1  calendar  month. 
Following  this  initial  performance  test 
period,  the  owner  or  operator  would 
calculate  VOC  emissions  for  each 
calendar  month.  Each  monthly 
calculation  would  be  considered  a 
performance  test.  Violations  would  be 
reported  within  10  days  of  the  end  of  the 
month.  Equations  and  transfer 
efficiencies  for  calculating  the  emissions 
for  each  affected  facility  are  provided  in 
the  proposed  standards. 

The  proposed  standards  contain 
tables  specifying  the  maximum 
allowable  VOC  content  per  unit  volume 
of  coating  solids  for  generic  families  of 
application  equipment.  When  the  VOC 
content  per  unit  volume  of  coating  solids 
of  each  coating  used  during  the  month  is 


less  than  or  equal  to  the  maximum 
allowable  VOC  content  for  the  lowest 
transfer  efficiency  of  any  application 
equipment  used  in  the  affected  facility, 
the  owner  or  operator  will  not  be 
required  to  calculate  VOC  emissions  for 
each  month. 

The  owner  or  operator  would  obtain 
the  information  necessary  to  calculate 
emissions  from  formulation  data 
supplied  by  the  manufacturer  of  the 
coating  or  from  an  analysis  of  each 
coating  by  Reference  Method  24  or  by 
an  equivalent  or  alternative  method 
acceptable  to  the  Administrator.  Coating 
and  organic-solvent  usage  data  would 
be  obtained  from  company  records.  In 
the  case  of  a  question  regarding  the 
VOC  content  of  coatings.  Reference 
Method  24  would  serve  as  the  means  by 
which  the  VOC  content  of  the  coating, 
and  the  resultant  emissions,  would  be 
determined. 

The  proposed  standards  also  contain 
performance  test  provisions  for  an 
affected  facility  that  elects  to  use 
incineration  as  a  means  of  compliance. 
The  owner  or  operator  would  be 
required  to  determine  monthly  the 
average  uncontrolled  VOC  emissions 
and  the  emission  reduction  achieved  by 
a  control  device.  Each  monthly 
calculation  would  be  considered  a 
performance  test.  Equations  for  these 
calculations  are  provided  in  the 
proposed  standards. 

The  proposed  standards  would 
require  the  owner  or  operator  to  install  a 
monitoring  device  to  continuously 
record  the  combustion  (firebox) 
temperature  of  effluent  gases  that  are 
incinerated  to  comply  with  the  emission 
limit.  The  owner  or  operator  would  be 
required  to  report  quarterly  any  3-hour 
period  when  the  average  combustion 
temperature  is  more  than  28°  C  below 
the  most  recent  level  that  demonstrated 
compliance.  If  catalytic  incineration  is 
used,  the  owner  or  operator  would  be 
required  to  install  a  device  to 
continuously  record  the  gas  temperature 
both  upstream  and  downstream  of  the 
catalyst  bed.  A  quarterly  report  would 
be  required  for  any  3-hour  period  when 
the  average  temperature  upstream  of  the 
catalyst  bed  is  more  than  28°  C  below 
the  most  recent  level  that  demonstrated 
compliance.  A  quarterly  report  would 
also  be  required  for  any  3-hour  period 
when  the  average  difference  between 
the  gas  temperature  upstream  and 
downstream  of  the  catalyst  bed  is  less 
than  80  percent  of  the  most  recent 
temperature  difference  that 
demonstrated  compliance. 

The  proposed  standards  also 
contained  performance  test  provisions 
for  an  affected  facility  that  uses  an 
organic-solvent  recovery  system  to 


attain  compliance.  The  owner  or 
operator  would  be  required  to  calculate, 
by  the  equations  contained  in  the 
proposed  standards,  the  uncontrolled 
VOC  emissions  from  each  affected 
facility  and  the  emissions  reduction 
achieved  by  the  recovery  device.  The 
owner  or  operator  would  also  be 
required  to  record  daily  the  amount  of 
organic  solvent  recovered  by  the  system. 

The  proposed  standards  would  also 
require  the  owner  or  operator  to 
maintain  at  the  source  all  records,  data, 
calculations,  test  results,  or  other 
material  supporting  each  calculation  of 
VOC  emissions  for  a  minimum  of  2 
years. 

Summary  of  Environmental,  'Rnergy,  and 
Economic  Impacts 

Environmental,  energy,  and  economic 
impacts  of  standards  of  performance  are 
normally  expressed  as  incremental 
differences  between  a  facility  complying 
with  the  proposed  standards  and  a 
facility  complying  with  a  typical  State 
Implementation  Plan  (SIP)  emission 
standard.  Most  existing  large  appliance 
surface  coating  operations  are  located  in 
localities  that  are  considered 
nonattainment  areas  for  achieving  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  New  facilities  are 
expected  to  locate  in  similar  areas. 
States  are  in  the  process  of  revising  their 
SIPs  for  these  areas  and  are  expected  to 
revise  emission  limitations  for  large 
appliance  surface  coating  operations.  In 
revising  their  SIPs,  most  of  the  States 
rely  on  the  Control  Techniques 
Guideline  (CTG)  Document,  "Control  of 
Volatile  Organic  Emissions  from 
Existing  Stationary  Sources — Volume  V: 
Surface  Coating  of  Large  Appliances" 
(EPA^50/2-77-034  [CTG]).  The  true 
incremental  impact  of  the  proposed 
standards  of  performance  cannot  be 
determined  because  the  CTG 
recommendations  do  not  place  minimum 
requirements  on  the  efficiency  of  the 
application  equipment,  and  it  appears 
that  most  of  the  revised  SIPs  will 
incorporate  the  CTG-recommended 
coating  limit.  Therefore,  the  CTG- 
recommended  limit  plus  an  assumed  60- 
percent  industry  average  transfer 
efficiency  form  the  basis  for  estimating 
the  impacts  of  the  proposed  standards. 
Based  on  this  estimated  baseline,  the 
proposed  standards  of  performance 
would  have  little  environmental,  energy, 
or  economic  impact.  This  baseline  may 
be  somewhat  conservative,  however, 
because  plants  that  are  located  in 
attainment  areas  may  be  subject  to 
regulations  that  are  less  strict  than  the 
assumed  limit.  The  effect  of  this 
assumption  is  that  the  actual  emissions 
reduction  and  other  impacts  attributable 
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from  these  operations  have  been 
demonstrated,  these  operations  have 
been  selected  for  control  by  standards 
of  performance. 

The  proposed  standards  would  apply 
to  each  surface  coating  operation  (prime 


technology  that,  in  combination  with  the 
coating  selected,  can  reduce  emissions. 
The  total  quantity  of  coating  needed  for 
a  given  product  is  directy  correlated 
with  the  resulting  emissions,  and  an 
improvement  in  transfer  efficiency  will 


waterbome  coatings  is  not  common  in 
the  large  appliance  industry. 

The  application  of  low-oj!ganic- 
solvent-content  liquid  coatmgs  by 
conventional  spray  techniques  has  also 
been  demonstrated  for  topcoat 
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to  the  NSPS  will  be  somewhat  greater 
than  that  calculated. 

As  enumerated  in  the  supporting 
documentation,  the  environmental, 
energy,  and  economic  impacts  that 
would  result  from  imposition  of  this 
standard  on  the  manufacturers  of 
appliances  not  traditionally  considered 
to  be  large  household  appliances  are 
expected  to  be  practically  identical  to 
those  projected  for  the  more  traditional 
appliances.  Additionally,  because  the 
proposed  standards  can  be  achieved 
with  existing  coatings  technology  and 
application  methods,  the*conomic 
impact  is  not  expected  to  be  greater  on 
manufacturers  located  in  attainment 
areas  than  on  those  situated  in 
nonattainment  areas. 

Standards  of  performance  have  other 
benefits  in  addition  to  achieving 
reductions  in  emissions  beyond  those 
required  by  a  typical  SIP.  They  establish 
a  degree  of  national  uniformity,  which 
precludes  situations  in  which  some 
States  may  attract  industries  by  relaxing 
air  pollution  standards  relative  to  other 
States.  Further,  standards  of 
performance  improve  the  efficiency  of 
case-by-case  determinations  of  best 
available  control  technology  (BACT)  for 
facilities  located  in  attainment  areas, 
and  lowest  achievable  emission  rates 
(LAER)  for  facilities  located  in 
nonattainment  areas,  by  providing  a 
starting  point  for  the  basis  of  these 
determinations.  This  starting  point 
results  from  the  process  of  developing  a 
standard  of  performance,  which 
involves  a  comprehensive  analysis  of 
alternative  emission  control 
technologies  and  an  evaluation  and 
verification  of  emission  test  methods. 

Because  compliance  with  the 
proposed  standards  would  not  require 
changes  in  coatings  technology  or 
application  methods,  the  water 
pollu(tion.  solid  waste,  and  energy 
impacts  of  these  standards  will  be 
minimal.  The  proposed  standards  would 
have  no  impact  on  the  capital  or 
operating  costs  of  new  surface  coating 
operations  within  appliance  assembly 
plants  because  compliance  can  be 
achieved  with  existing  coatings  and 
application  methods.  Detailed  cost  and 
economic  analysis  of  various  regulatory 
alternatives  are  presented  in  the 
Background  Information  Document  for 
the  proposed  standards  of  performance. 

Rationale 

Selection  of  Source  and  Pollutants 

Studies  have  been  conducted  to 
investigate  the  effect  standards  of 
performance  would  have  on  nationwide 
VOC  emissions  from  stationary  sources. 
In  the  "Priority  List  and  Additions  to  the 


List  of  Categories  of  Stationary  Sources" 
published  August  21, 1979  (44  FR  49222), 
source  categories  are  ranked  according 
to  three  specific  criteria  established  by 
the  Clean  Air  Act  Amendments  of  1977: 
(1)  the  quantity  of  emissions,  (2)  the 
extent  to  which  each  pollutant  may 
reasonably  be  anticipated  to  endanger 
pubic  health  or  welfare,  and  (3)  the 
mobility  and  competitive  nature  of  the 
source  category.  In  this  study,  large 
appliance  surface  coating  operations  are 
ranked  28th  out  of  59  source  categories 
considered  for  regulation. 

Volatile  organic  compound  (VOC) 
means  any  organic  compund  that 
participates  in  an  atmospheric 
photochemical  reaction  or  is  measured 
by  the  applicable  reference  method  or 
specified  under  any  subpart. 
Photochemical  oxidants  result  in  a 
variety  of  adverse  impacts  on  health 
and  welfare,  including  impaired 
respiratory  function,  eye  irritation, 
necrosis  of  plant  tissue,  and 
deterioration  of  selected  synthetic 
materials,  such  as  rubber.  Further 
information  on  these  effects  car^be 
found  in  the  U.S.  Environmental 
Protection  Agency  (EPA)  document 
entitled  "Air  Quality  Criteria  for  Ozone 
and  Other  Photochemical  Oxidants" 
(^PA-600/8-78-004) . 

Industrial  surface  coating  operations 
are  a  significant  source  of  VOC 
emissions,  accounting  for  over  2  million 
metric  tons  of  VOC  emissions  each  year. 
In  1976  the  large  appliance  industry 
contributed  an  average  of  90  metric  tons 
of  VOC  emissions  per  plant,  accounting 
for  annual  nationwide  industry 
emissions  of  more  than  15.000  metric 
tons.  Most  of  the  coatings  used  contain 
organic  solvents  that  evaporate  when 
the  coating  dries,  resulting  in  VOC 
emissions.  Typical  coatings  applied  to 
appliance  products  include  epoxies, 
epoxy-acrylics.  acrylics,  and  polyester 
enamels.  These  coatings  generally 
contain  organic-based  solvents  such  as 
ketones,  esters,  ethers,  and  aromatics. 
The  surface  coating  operations  is  an 
intergral  part  of  a  large  appliance 
assembly  plant,  accounting  for  about 
one-quarter  to  one-third  of  the  total 
space  occupied  by  a  typical  plant. 

VOCs  are  the  major  air  pollutants 
emitted  from  the  appliance  industry  and 
result  primarily  from  the  use  of  organic- 
based  solvents.  Particulate  matter 
emitted  from  the  paint  in  this  coating 
industry  is  minimal.  Technology  is 
currently  available  to  reduce  VOC 
emissions  from  appliance  surface 
coating  operations,  thereby  decreasing 
the  formation  of  ozone  in  the 
atmosphere.  Consequently,  VOC 
emissions  from  appliance  surface 


coating  operations  have  been  selected 
for  regulation  under  a  new  source 
standard  of  performance. 

Selection  of  Affected  Facilities 

Applicances  are  coated  in  two  main 
steps:  prime  coat  and  topcoat.  In  1976, 
prime  coat  operations  accounted  for 
6,800  metric  tons  of  VOC  emissions,  and 
topcoat  operations  accounted  for  8.300 
metric  tons. 

Prime  coats  may  be  waterborne  or 
organic-solvent-borne.  Waterbome 
coatings  use  water  as  the  main  carrier 
for  the  coating  solids,  although  these 
coatings  normally  contain  a  small 
amount  of  organic  solvent.  Where  a 
water-based  prime  coating  is  used,  it  is 
usually  applied  by  EDP  or  flow  coat. 
Organic-solvent-based  prime  coatings 
use  organic  solvent  as  the  coating  solids 
carrier  and  are  usually  applied  by  one  of 
the  conventional  spray  techniques. 

The  large  appliance  top  coats 
presently  used  are  almost  entirely 
organic-solvent-based.  One  or  more  top 
coats  may  be  applied  to  ensure 
sufficient  coating  thickness.  An  oven 
bake  may  follow  each  topcoat 
application,  or  the  coating  may  be 
applied  wet  on  wet  (two  or  more  layers 
with  no  intermediate  cure). 

The  coating  application  station  is  the 
source  of  about  40  percent  of  total  VOC 
emissions  from  the  surface  coating 
process.  Coated  parts  then  enter  a 
flashoff  tunnel  that  allows  the  organic 
solvent  in  the  coating  to  evaporate 
slowly,  preventing  cracking  during  the 
baking  process.  Approximately  40 
percent  of  VOC  emissions  originate  from 
the  flashoff  area.  The  cases,  doors,  lids. 
panels,  and  other  interior  or  exterior 
parts  are  then  baked  in  a  multipass 
oven,  which  accounts  for  about  20 
percent  of  total  VOC  emissions  from  the 
surface  coating  process. 

Prime  coating  and  topcoating 
operations  account  for  the  majority  of 
the  VOC  emissions  in  appliance 
assembly  plants.  The  remaining  VOC 
emissions  result  from  final  topcoat 
repair  and  equipment  cleanup.  Because 
of  the  very  small  quantity  of  coating 
used  for  final  topcoat  repair  (touchup), 
the  emissions  from  this  source  are  not 
considered  significant.  Emissions  from 
the  organic  solvents  used  in  the  cleanup 
operations  are  difficult  to  control 
because  these  operations  occur 
intermittently  and  at  many  points  along 
the  surface  coating  line.  Therefore, 
control  devices  such  as  incinerators 
cannot  be  used  efficiently  on  these 
cleanup  operations.  Because  prime  coat 
and  topcoat  operations  account  for  the 
bulk  of  VOC  emissions  from  appliance 
manufacturing  plants  and  control 
techniques  for  reducing  VOC  emissions 
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more  easily  contained  and  delivered  to 
control  devices  such  as  incinerators  or 
organic-solvent  recovery  systems  (i.e., 
carbon  adsorption  systems)  than  is 
possible  in  the  appliance  industry.  A 
unique  characteristic  of  this  industry  is 


reasons,  carbon  adsorption  has  not  been 
used  in  this  industry,  and  it  is  not 
expected  that  it  will  be  selected  as  a 
control  technique  for  reducing  VOC 
emissions.  Nonetheless,  the  proposed 
standards  would  not  preclude  the  use  of 


sources,  the  60-percent  transfer 
efficiency  also  approximates  the 
efficiency  of  hand-held  electrostatic 
equipment  and  can  therefore  be 
economically  attained  by  all  facets  of 
the  industry.  Additionally,  use  of  this 
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from  these  operations  have  been 
demonstrated,  these  operations  have 
been  selected  for  control  by  standards 
of  performance. 

The  proposed  standards  would  apply 
to  each  surface  coating  operation  (prime 
coat  and  topcoat)  in  an  appliance 
assembly  plant.  Each  surface  coating 
operation  consists  of  the  coating 
application  station  (spray  booth(8],  dip 
tank,  or  flow  coating  unit],  flashoff  area, 
and  curing  oven.  The  use  of  organic 
solvent  as  a  dilution  agent  would  be 
subject  to  the  proposed  standards,  but 
the  VOC  emissions  resulting  from  the 
use  of  organic  solvent  in  cleanup  or 
touchup  operations  would  not. 

Two  other  definitions  of  affected 
facilities  were  considered  but  eliminated 
in  favor  of  the  coating  operation 
definition  selected.  They  were:  all  prime 
coat  (or  topcoat)  operations  in  a  product 
line,  and  all  prime  coat  (or  topcoat] 
operations  within  an  assembly  plant. 
Because  of  the  possibility  of  adopting 
different  standards  for  prime  coal  and 
topcoat  operations,  these  operations 
were  treated  separately.  The  product 
line  definition  would  have  reduced  the 
number  of  affected  facilities  but  would 
have  permitted  tradeoffs  between 
different  coatings  and  application 
technologies.  These  tradeoffs  could  have 
included  the  use  of  some  systems  with 
relatively  high  emissions  in  combination 
with,  for  instance,  a  powder  station. 
Likewise,  defining  all  prime  coating  (or 
topcoating)  operations  within  a  plant  as 
the  affected  facility  would  have  reduced 
the  affected  faciKties  and  consequently 
the  associated  recordkeeping  and 
compliance  calculations.  However,  such 
a  definition  would  have  allowed  the  use 
of  some  coatings  and  application 
methods  that  do  not  meet  the  best 
demonstrated  system  of  continuous 
emissions  reduction  criterion. 

Control  Technologies 

For  prime  coat  operations,  most  new 
or  existing  plants  will  comply  with 
revised  SIP  requirements  by  applying 
waterbome  coatings  through  EDP  or 
low-organic-solvent-content  coatings 
through  conventional  spraying  methods. 
For  topcoat  operations,  most  of  these 
plants  will  achieve  compliance  by 
applying  low-organic-solvent-content 
coatings  through  conventional  spraying 
methods.  Emission  control  devices  such 
as  an  incinerator  or  a  carbon  adsorption 
system  could  also  be  used  in 
combination  with  organic-solvent-based 
coatings,  but  their  use  is  not  expected 
for  economic  reasons. 

Transfer  efficiency  is  the  ratio  of  the 
coating  solids  that  adhere  to  a  part  to 
the  total  amount  of  soUds  used. 
Improving  transfeF  efficiency  is  a  control 


technology  that,  in  combination  with  the 
coating  selected,  can  reduce  emissions. 
The  total  quantity  of  coating  needed  for 
a  given  product  is  directy  correlated 
with  the  resulting  emissions,  and  an 
improvement  in  transfer  efficiency  will 
decrease  emissions  proportionately. 
Each  type  of  application  equipment  has 
a  different  transfer  efficiency,  but  not 
every  type  of  equipment  can  be  used 
with  every  type  of  coating.  Transfer 
efficiencies  in  this  industry  range  from 
40  percent  for  air-atomized  spray 
application  to  well  over  90  percent  for 
some  recycling  systems  such  as  EDP  and 
powder.  Electrostatic  spray  equipment 
imparts  a  charge  to  the  paint  particles 
and  relies  on  an  opposite  charge  on  the 
part  to  be  coated  to  attract  those 
particles.  The  transfer  efficiency  of  this 
equipment  is  greater  than  that  of  spray 
systems  that  use  air  or  hydraulic 
pressure  to  propel  the  coating  towcrd 
the  part. 

Application  of  a  coating  by  EDP 
involves  dipping  the  appliance  part  or 
product  to  be  coated  into  a  bath 
containing  a  dilute  water  suspension  of 
the  coating  material.  Coatings  in  the 
EDP  tank  usually  consist  of  about  90 
percent  (vol.]  water,  4  percent  (vol.] 
organic  solvent,  and  6  percent  (vol.] 
paint  solids.  When  charges  of  opposite 
polarity  are  applied  to  the  dip  tank  and 
the  part  to  be  coated,  the  coating 
material  deposits  on  the  part.  Because  of 
the  low-organlc-solvent  content  and  the 
high  transfer  efficiency,  this  control 
technology  is  the  most  effective  control 
method  for  prime  coating  operations  per 
volume  of  solids  applied.  However,  the 
overall  effectiveness  of  EDP  as  a  means 
of  control  is  mitigated  because  the 
method  may  result  in  deposition  of  a 
greater  volume  of  solids  on  the  part  than 
is  actually  needed. 

Waterbome  coatings  can  also  be 
applied  by  dip  coating,  flow  coating,  or 
spray  coating.  These  waterbome 
coatings  are  usually  comprised  of  about 
56  percent  (vol.)  water,  14  percent  (vol.] 
organic  solvent,  and  30  percent  (vol.] 
paint  solids.  These  coatings  contain  less 
organic  solvent  per  volume  of  solids 
than  do  conventional  organic-solvent- 
borne  coatings  and,  depending  upon  the 
transfer  efficiency  of  the  application 
equipment  used,  can  effectively  reduce 
VOC  emissions.  Because  they  contain 
only  a  small  amount  of  organic 
cosolvent,  these  coatings  are  less 
flammable  than  conventional  organic- 
solvent-bome  coatings.  Waterbome 
coatings  can  also  be  appHed  by 
electrostatic  spray.  However,  because  of 
the  costly  electrical  isolation  and  safety 
requirements,  electrostatic  spraying  of 


waterbome  coatings  is  not  common  in 
the  large  appliance  industry. 

The  application  of  low-oj!ganic- 
solvent-content  liquid  coatmgs  by 
conventional  spray  techniques  has  also 
been  demonstrated  for  topcoat 
operations  in  the  large  appliance  surface 
coating  industry.  These  coatings  are 
commonly  referred  to  as  "high-solids" 
coatings.  The  CTG  for  large  appliance 
surface  coating  operations  defines  a 
high-solids  coating  as  containing  0.34 
kilogram  of  organic  solvent  per  liter  of 
coating  (less  water]  (2.8  lb/gal],  which  is 
equivalent  to  a  coating  containing  62 
percent  (vol.]  solids.  Coating 
formulations  of  62  percent  (vol.)  solids 
that  meet  most  performance 
specifications  are  currently  available  to 
the  manufacturers  of  appliances.  As 
with  waterbome  coatings,  when  high- 
solids  coatings  are  applied  at  high 
transfer  efficiencies,  VOC  emissions  are 
reduced  to  levels  significantly  below 
those  resulting  from  the  use  of 
conventional  organic-solvent-borne 
coatings. 

Powder  coatings  are  a  special  class  of 
low-solvent  coating  in  that  they  contain 
no  organic  solvent  and  emit  few  or  no 
VOCs.  They  are  an  economically 
attractive  coating  alternative  in  large 
part  because  of  the  near  absence  of 
waste.  Spray  booths  are  equipped  with 
ventilation  and  fabric  filtration 
equipment  that  removes  the  powder 
overspray  from  exhaust  air  and  returns 
it  to  the  coating  feed  tank.  Unlike 
conventional  Uquid  coatings,  however, 
powder  coatings  are  completely 
intolerant  of  cross  color  contamination. 
Even  one  particle  of  a  contrasting 
colored  powder  entrained  onto  an 
applicance  part  will  be  visible  after 
cure.  Powder  coatings  are  ideally  suited 
for  applying  a  single  color  on  a  product 
line.  Provisions  for  applying  multiple 
colors  directly  affect  the  cost  of  powder 
systems. 

Unlike  other  low-solvent  coatings, 
emissions  from  powder  coatings  are  so 
low  that  there  is  no  equivalent  control 
system.  Control  devices  such  as  an 
incinerator  or  carbon  adsorber  cannot 
achieve  a  comparable  emission  level.  As 
a  consequence,  basing  the  proposed 
standard  on  powder  coatings  would  be 
more  restrictive  than  using  a  coating 
having  a  typical  or  even  low-VOC 
content  with  a  capture  system  and 
control  device.  Moreover,  since  powder 
coatings  have  not  been  adequately 
demonstrated  for  all  appliances  under 
all  conditions,  under  such  a  standard, 
any  appliance  for  which  no  satisfactory 
powder  coating  is  available  could  no 
longer  be  produced. 

Process  designs  in  other  coating 
industries  allow  VOC  emissions  to  be 
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incineration  of  the  oven  exhaust  is 
feasible  in  the  appliance  industry. 
Therefore,  a  control  option  consisting  of 
a  65.5-percent  (vol.)  solids  top  coat 
applied  at  a  transfer  efficiency  of  at 
least  60  percent,  coupled  with  an 


baseline  for  topcoat  operations  and  is 
equivalent  to  a  level  that  would  result 
from  the  application  of  a  62-percent 
(vol.]  solids  coating  at  an  assumed 
transfer  efficiency  of  60  percent.  Annual 
VOC  emissions  from  topcoat  operations 


compared  to  current  COD  levels  at 
plants  using  organic-solvent-based 
coatings  and  meeting  existing  State 
regulations.  This  increase  would  not 
require  the  installation  of  additional 
wastewater  treatment  facilities. 
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more  easily  contained  and  delivered  to 
control  devices  such  as  incinerators  or 
organic-solvent  recovery  systems  (i.e., 
carbon  adsorption  systems]  than  is 
possible  in  the  appliance  industry.  A 
unique  characteristic  of  this  industry  is 
the  long  fiashoff  time  required  to  allow 
slow  evaporation  of  the  organic  solvent 
and  prevent  subsequent  cracking  of  the 
coating  in  the  cure  oven.  As  much  as  40 
percent  of  VOC  emissions  from  the 
coating  process  may  occur  in  the 
flashoff  area,  which  may  be  either  open 
or  enclosed  in  a  tunnel.  To  hood  and 
vent  a  flashoff  area  that  may  be  several 
hundred  feet  long  and  might  otherwise 
be  open  would  be  impractical  in  most 
cases. 

Although  thermal  incinerators  could 
be  applied  to  the  spray  booth,  the  spray 
booth  exhaust  stream  is  typically  a  high- 
volume  stream  with  low  VOC 
concentrations,  and  the  control  of  VOC 
emissions  from  this  exhaust  stream 
would  require  a  large  amount  of 
supplemental  fuel.  VOC  emissions  from 
the  curing  oven  could  also  be  captured 
for  incineration,  but  curing  oven 
emissions  account  for  only  about  20 
percent  of  total  VOC  emissions  from 
surface  coating  operations. 

Catalytic  incineration  permits  lower 
incinerator  operating  temperatures  and 
.  requires  less  fuel  than  thermal 
incineration  but  still  represents  a 
significant  increase  in  energy 
consumption  over  other  control 
techniques.  In  addition,  because  oil 
firing  fends  to  foul  or  mask  the  catalyst, 
the  fuel  used  to  preheat  the  exhaust 
gases  must  be  a  clean  fuel  such  as 
natural  gas  or  liquefied  petroleum  gas 
(LPG]. 

Generally,  incineration  techniques 
would  be  more  costly  than  the 
techniques  previously  described.  While 
these  control  methods  have  not  been 
demonstrated  in  the  large  appliance 
sector,  they  have  been  used  in  other 
segments  of  the  industrial  finishing 
industry.  Even  though  their  use  is  not 
expected,  an  incineration  control  option 
has  been  analyzed  with  one  of  the 
regulatory  alternatives  discussed  below. 

Carbon  adsorption  has  been  used 
successfully  to  control  VOC  emissions 
in  a  number  of  industrial  applications. 
However,  its  ability  to  control  VOC 
emissions  from  curing  ovens  in 
appliance  surface  coating  operations  is 
uncertain  because  the  high  temperature 
of  the  exhaust  stream  would  require  that 
the  gas  stream  be  cooled  before  passage 
through  the  carbon  bed.  The  high 
humidity  of  the  exhaust  stream  from  a 
water-wash  spray  booth  would 
necessitate  pretreatment  to  lower  the 
relative  humidity  before  a  carbon 
adsorber  could  be  effective.  For  these 


reasons,  carbon  adsorption  has  not  been 
used  in  this  industry,  and  it  is  not 
expected  that  it  will  be  selected  as  a 
control  technique  for  reducing  VOC 
emissions.  Nonetheless,  the  proposed 
standards  would  not  preclude  the  use  of 
carbon  adsorption  to  comply  with 
emission  limitation. 

Regulatory  Alternatives 

Low-organic-solvent-content  or 
waterbome  coatings,  a  change  in 
application  methods,  capture  systems 
and  control  devices,  or  combinations  of 
the  three  can  feasibly  be  used  to  control 
VOC  emissions  from  appliance  surface 
coating  operations.  Based  on  the  use  of 
these  control  methods,  the  following 
regulatory  scenarios  have  been 
evaluated.  Three  regulatory  alternatives 
were  developed  for  prime  coating 
operations,  and  four  were  established 
for  topcoating  operations. 

Regulatory  Alternative  A-I  for  prime 
coating  operations  is  to  forego  the 
development  of  an  NSPS.  In  this  case, 
prime  coating  operations  would  be 
subject  only  to  regulations  contained  in 
revised  SIPs.  These  new  or  revised 
regulations  would  be  based  mainly  upon 
the  CTG  recommendations  for 
controlling  VOC  emissions  from  large 
appliance  surface  coating  operations. 
The  CTG  recommends  a  limit  of  0.34 
kilogram  of  organic  solvent  per  liter  of 
coating  (minus  water]  (2.8  lb/gal),  which 
is  equivalent  to  a  prime  coat  containing 
62  percent  solids  by  volume.  However, 
the  CTG  does  not  stipulate  a  transfer 
efficiency,  and  consequently  the  no 
NSPS  baseline  is  not  known  exactly. 
The  estimated  industry-average  transfer 
efficiency  is  60  percent.  For  this 
analysis,  a  60-percent  transfer  efficiency 
has  been  assumed,  and  the  no  NSPS 
baseline  is  an  emissions  limit  equal  to 
that  resulting  from  the  application  of  a 
coating  containing  62  percent  (vol.] 
solids  applied  at  a  transfer  efficiency  of 
60  percent. 

Regulatory  Alternative  A-II  for  prime 
coating  operations  is  the  promulgation 
of  an  NSPS  equivalent  to  the  assumed 
CTG  limit.  This  option  would  restrict 
VOC  emissions  from  each  prime  coat 
operation  to  the  level  equivalent  to  that 
resulting  from  the  application  of  a  62- 
percenf  (vol.]  solids  coating  at  a  transfer 
efficiency  of  60  percent.  This  level  of 
emissions  could  be  achieved  through  the 
use  of  a  waterbome  coating,  or  through 
a  number  of  combinations  of  solids 
content  and  transfer  efficiencies 
yielding  an  equivalent  amount  of 
emissions:  e.g.,  52  percent  (vol.]  solids 
applied  at  90  percent  transfer  efficiency. 
Although  lower  than  the  rated 
efficiencies  of  some  of  the  application 
equipment  that  will  be  used  in  new 


sources,  the  60-percent  transfer 
efficiency  also  approximates  the 
efficiency  of  hand-held  electrostatic 
equipment  and  can  therefore  be 
economically  attained  by  all  facets  of 
the  industry.  Additionally,  use  of  this 
transfer  efficiency  will  allow  appliance 
coaters  some  freedom  in  their  approach 
to  meeting  the  prqposed  standards.  That 
is,  if  they  have  a  higher  transfer 
efficiency,  they  may  apply  a  coating 
with  a  higher  organic-solvent  content. 

Regulatory  Alternative  A-III  for  prime 
coat  operations  is  a  55-percent  (per 
volume  of  solids  applied]  reduction  in 
VOC  emissions  from  the  assu«ied  no 
NSPS  baseline  (Alternative  A-I).  This 
alternative  is  equivalent  to  the  use  of  an 
EDP  process  containing  0.38  kilogram  of 
VOCs  per  liter  of  solids  in  the  input 
stream  applied  at  a  transfer  efficiency  of 
95  percent. 

Regulatory  Alternative  B-I  for  topcoat 
application,  like  Regulatory  Alternative 
A-I,  presumes  that  no  NSPS  is 
promulgated.  The  CTG  makes  no 
distinction  between  topcoat  and  prime 
coat  operations,  and  the  recommended 
limit  is  therefore  0.34  kilogram  of 
organic  solvent  per  liter  of  coating 
(minus  water].  Without  the  stipulation  of 
a  transfer  efficiency,  the  topcoat  no 
NSPS  baseline,  like  the  prime  coat  no 
NSPS  baseline,  is  not  known  exactly. 
For  this  analysis,  the  no  NSPS  baseline 
is  an  emissions  limit  equal  to  that  '^ 

resulting  from  the  application  of  a  62- 
percent  (vol.)  solids  coating  applied  at 
an  assumed  60-percent  transfer 
efficiency. 

Regulatory  Alternative  B-II  for 
topcoat  operations,  like  Regulatory 
Altemative  A-II,  is  the  promulgation  of 
an  NSPS  equivalent  to  the  assumed  CTG 
limit.  This  alternative  would  restrict 
VOC  emissions  to  the  level  equivalent 
to  that  resulting  from  the  application  of 
a  62-percent  (vol.)  solids  top  coat  at  a 
transfer  efficiency  of  60  percent.  This 
emissions  level  could  be  achieved 
through  the  use  of  a  number  of 
combinations  of  solids  content  and 
transfer  efficiency  of  organic-solvent- 
borne  coatings  or  through  the  use  of 
powder  coatings. 

Regulatory  Alternative  B-III  for 
topcoat  operations  is  a  30-percent 
reduction  of  VOC  emissions  (per  volume 
of  solids  applied]  from  the  no  NSPS 
baseline  (Altemative  B-I).  This 
alternative  is  equivalent  to  the  use  of  a 
70-percent  (vol.)  solids  top  coal  applied 
at  a  transfer  efficiency  of  60  percent, 
although  this  emis^ns  level  could  also 
be  achieved  through  the  use  of  a  number 
of  other  combinations  of  solids  content 
and  transfer  efficiency  of  organic- 
solvent-borne  coalings  or  through  the 
use  of  powder  coalings.  We  believe 
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constructed  during  the  1981-1986  period 
in  the  absence  of  further  air  pollution 
regulations.  Two  line  sizes  correspond 
to  small  and  large  facilities  in  the 
household  cooking  equipment  sector 
(Model  plants  1  and  2)  with  annual 


structure  of  this  model  plant.  Model 
plant  3,  whiqh  produces  laundry 
equipment  and  for  which  a  prime  coat  is 
desired  on  interior  as  well  as  exterior 
surfaces,  is  ideally  suited  for  EDP,  and 
Regulatory  Alternative  A-III  would 


these  determinations.  This  improvement 
results  from  the  process  of  developing 
standards  of  performance,  which 
involves  a  comprehensive  analysis  of 
alternative  emission  control 
technoloBJes  and  an  pvalnatinn  anH 
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incineration  of  the  oven  exhaust  is 
feasible  in  the  appliance  industry. 
Therefore,  a  control  option  consisting  of 
a  65.5-percent  (vol.)  solids  top  coat 
applied  at  a  transfer  efficiency  of  at 
least  60  percent,  coupled  with  an 
incinerator  or  other  control  device  on 
the  topcoat  oven,  has  also  been 
analyzed  for  this  alternative. 

Regulatory  Alternative  B-IV  for 
topcoat  operations  would  essentially 
eliminate  VOC  emissions  and  could  only 
be  achieved  through  the  use  of  powder 
coatings  (100  percent  [vol.]  solids). 

Environmental,  Energy,  and  Economic 
Impacts 

Regulatory  Alternative  A-I  (no  NSPS) 
for  prime  coating  operations  represents 
the  status  quo  and  would  create  no 
incremental  environmental  impact, 
either  beneficial  or  adverse.  Because 
most  States  will  be  promulgating  or 
revising  regulations  based  on  this  CTG- 
recommended  limit  (0.34  kilogram  of 
organic  solvent  per  liter  of  coating, 
minus  water),  this,  level  of  emissions 
represents  the  baseline  from  which  the 
environmental  impact  of  other 
regulatory  alternatives  is  assessed. 
Because  the  CTG-recommended  limit 
does  not  specify  a  transfer  efficiency,  a 
transfer  efficiency  had  to  be  assumed  to 
complete  a  meaningful  analysis.  The 
estimated  industry-average  transfer 
efficiency  of  60  percent  was  used  for 
this  purpose.  Annual  VOC  emissions 
from  prime  coat  operations  totaled 
about  6,800  metric  tons  in  1976.  By  1981, 
annual  VOC  emissions  from  prime  coat 
operations  will  have  been  reduced  to 
1,700  metric  tons.  Anticipated  growth  in 
the  industry  will  cause  emissions  to 
increase  to  1,900  metric  tons  by  1986. 

Regulatory  Alternative  A-II  would 
restrict  emissions  to  a  level  equivalent 
to  that  resulting  from  the  use  of  a  62- 
percent  (vol.)  solids  coating  applied  at  a 
transfer  efficiency  of  60  percent.  To  the 
extent  that  the  assumed  60-percent 
transfer  efficiency  used  to  calculate  the 
baseline  is  correct,  this  alternative  will 
have  a  negligible  impact  upon 
emissions.  Adoption  of  this  alternative 
would,  however,  permit  tradeoffs 
between  the  solids  content  of  the 
coating  and  the  transfer  efficiency  of  the 
application  equipment. 

Regulatory  Alternative  A-III  for  prime 
coat  operations  would  hold  VOC 
emissions  to  an  increase  of  4  percent 
between  1981  and  1986.  If  waterbome 
prime  coats  were  applied  by  EDP.  VOC 
emissions  would  total  about  1,800  metric 
tons  per  year  by  1986,  a  reduction  of  100 
metric  tons  per  year  from  the  no  NSPS 
baseline. 

Regulatory  Alternative  B-I  for  topcoat 
operations  (no  NSPS)  is  an  assumed 


baseline  for  topcoat  operations  and  is 
equivalent  to  a  level  that  would  result 
from  the  application  of  a  62-percent 
(vol.)  solids  coating  at  an  assumed 
transfer  efficiency  of  60  percent.  Annual 
VOC  emissions  fro.n  topcoat  operations 
totaled  about  8.300  metric  tons  in  1976. 
By  1981.  annual  emissions  from  topcoat 
operations  will  have  been  reduced  to 
2,100  metric  tons.  Anticipated  growth  in 
the  industry  will  cause  emissions  to 
increase  to  2,400  metric  tons  by  1986. 

Regulatory  Alternative  B-II  for 
topcoat  operations,  like  Alternative  A-II 
for  prime  coating,  would  restrict 
emissions  to  a  level  equivalent  to  that 
resulting  from  the  use  of  a  62-percent 
(vol.)  solids  coating  applied  at  a  transfer 
efficiency  of  60  percent.  To  the  extent 
that  the  assumed  60-percent  transfer 
efficiency  used  to  calcuate  the  baseline 
is  correct,  this  alternative  will  have  a 
negligible  impact  upon  emissions. 

Regulatory  Alternative  B-III  for 
topcoat  operations,  equivalent  to  the  use 
of  70  percent  (vol.)  solids  top  coats 
applied  at  a  transfer  efficiency  of  60 
percent,  would  reduce  topcoat  emissions 
200  metric  tons  per  year  by  1986.  An 
equivalent  decrease  in  VOC  emissions 
would  also  result  from  the  use  of  a  65.5- 
percent  solids  coating  with  an 
incinerator  on  the  topcoat  oven.  This 
alternative  would  hold  industrywide 
VOC  emissions  to  an  increase  of  5 
percent  (100  metric  tons  per  year) 
between  1981  and  1986. 

Regulatory  Alternative  B-IV  for  top 
coating,  the  virtual  elimination  of  VOC 
emissions,  could  only  be  achieved  with 
a  powder  top  coat  and  would  reduce 
industrywide  topcoat  VOC  emissions  by 
30  percent  (about  750  metric  tons]  by 
1986.  However,  because  powder 
coatings  are  often  used  direct-to-metal 
(i.e.,  without  a  prime  coat),  the  impact 
on  total  emissions  would  be 
considerably  greater.  The  combination 
of  Regulatory  Alternative  A-I  or  A-II 
and  powder  would  reduce  total 
emissions  by  1,700  metric  tons  per  year. 
Used  in  combination  with  Regulatory 
Alternative  A-III.  total  emissions  would 
be  reduced  by  1,850  metric  tons  per 
year. 

Standards  based  on  any  of  the 
regulatory  alternatives  for  prime  coat  or 
topcoat  operations  would  have  little 
impact  on  water  quality.  All  of  the 
alternatives  assume  the  greater  use  of 
waterborne  or  low-organic-solvent- 
content  coatings.  The  greater  use  of 
waterborne  coatings  would  increase  the 
COD  of  the  wastewater  discharged  from 
appliance  surface  coating  operations. 
This  increase  results  from  the  water- 
soluble  organic  solvents  contained  in 
the  waterborne  coatings.  However,  the 
COD  increase  would  be  minimal 


compared  to  current  COD  levels  at 
plants  using  organic-solvent-based 
coatings  and  meeting  existing  State 
regulations.  This  increase  would  not 
require  the  installation  of  additional 
wastewater  treatment  facilities. 
However,  these  coating  operations  may 
be  subject  to  regulations  covering  the 
discharge  of  wastewater  from  coating 
operations  (Metal  Finishing  Point  Source 
Category]  under  the  Federal  Water 
Pollution  Control  Act  that  are  now 
scheduled  for  proposal  in  early  1981. 

The  efficiency  of  paint  application  is  a 
significant  factor  in  the  quantities  of 
water  pollutants  discharged  because 
most  paint  solids  not  applied  to  the 
product  (overspray)  are  trapped  in  the 
water  curtain  designed  for  this  purpose. 
Because  the  transfer  efficiency  of  spray 
painting  would  not  decrease  with  the 
spraying  of  higher  solids  content 
coatings,  no  greater  amounts  of  solids 
would  be  entrapped  in  spray  booth 
water. 

The  incremental  solid  waste  impact  of 
any  of  the  regulatory  alternatives  would 
also  be  negligible  because  the  volume  of 
paint  sludge  generated  is  approximately 
equal  for  all  alternatives.  However, 
these  wastes  have  been  defined  as 
hazardous  (40  CFR  Part  261)  and 
therefore  must  be  disposed  of  in 
accordance  with  the  regulations  in  40 
CFR  Part  262. 

Total  energy  requirements  of  the  large 
appliance  surface  coating  industry  are 
estimated  as  6.4  million  GJ/yr  (6.0X10'^ 
Btu/yr)  in  1981.  Because  approximately 
80  percent  of  this  energy  is  consumed 
during  pretreatment,  a  process  not 
affected  by  any  of  the  regulatory 
alternatives,  the  net  energy  impact  of 
each  of  the  regulatory  alternatives  is 
minor.  There  are  three  regulatory 
alternatives  with  a  noticeable  impact: 
A-III  (waterborne  prime  coat  by  EDP), 
B-IV  (powder),  both  of  which  would 
reduce  energy  consumption,  and  B-III 
(incineration  option),  which  would 
increase  consumption.  The  dryoff  oven 
between  pretreatment  and  prime  coat 
application  is  not  needed  when  a 
waterborne  prime  coat  is  used. 
Therefore,  a  75,000-GJ  annual  savings  is 
possible  under  Regulatory  Alternative 
A-III.  Because  the  application  of  powder 
often  eliminates  the  need  for  a  prime 
coat,  adoption  of  that  alternative  (B-IV) 
would  result  in  an  annual  savings  of 
145,000  GJ.  With  60  percent  heat 
recovery,  an  incinerator  on  the  topcoat 
oven  (B.-III)  would  increase  energy 
consumption  by  70,000-GJ  annually. 

The  economic  impacts  for  each 
regulatory  alternative  were  estimated 
using  cost  data  for  four  model  line 
configurations  developed  to  be 
representative  of  those  that  would  be 
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containing  70  percent  (vol.)  solids  are  coatings  applied  by  several  different  durability  and  detergent  resistance  of 
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constructed  during  the  1981-1986  period 
in  the  absence  of  further  air  pollution 
regulations.  Two  line  sizes  correspond 
to  small  and  large  facilities  in  the 
household  cooking  equipment  sector 
(Model  plants  1  and  2)  with  annual 
production  rates  of  13,000  and  107,000 
units  per  year,  respectively.  The 
remaining  two  line  sizes  represents 
facilities  in  the  laundry  equipment 
sector  (Model  plant  3;  657.000  units  per 
year)  and  in  the  refrigerator/freezer 
sector  (Model  plant  4;  392,000  units  per 
year). 

A  discounted  cash  flow  approach  was 
used  to  analyze  the  model  plant  costs 
and  to  determine  the  price  impacts  of 
each  of  the  regulatory  alternatives.  This 
analysis  was  based  on  data  consisting 
of  the  capital,  installation,  operating, 
and  maintenance  costs  of  the  equipment 
that  could  be  used  to  achieve 
compliance  with  each  of  the  baseline 
levels  of  control  and  each  of  the 
regulatory  alternatives.  These  cost  data 
were  obtained  from  manufacturers  and 
vendors  of  coating  equipment  for  the 
large  appliance  industry. 

Regulatory  Alternatives  A-I  and  B-I — 
not  promulgating  an  NSPS — would  have 
no  economic  or  price  impacts  on  plants 
subject  to  revised  SIP  limitations  based 
on  CTG-recommended  limits.  Regulatory 
Alternatives  A-II  and  B-II — 
promulgating  an  NSPS  equivalent  to  the 
assumed  CTG  limit  for  both  prime  coats 
and  top  coats — would  also  have  no 
economic  or  price  impacts.  Current  total 
installed  capital  costs  for  a  new  plant 
meeting  Regulatory  Alternatives  A-I 
and  B-I  or  A-II  and  B-II  are  $397,000  for 
Model  plant  1,  $922,000  for  Model  plant 
2,  $2,930,000  for  Model  plant  3,  and 
$2,305,000  for  Model  plant  4.  The 
annualized  operating  costs  for  these 
plants  are  $488,000  for  Model  plant  1, 
$738,000  for  Model  plant  2,  $2,700,000  for 
Model  plant  3,  and  $2,100,000  for  Model 
plant  4. 

The  capital  costs  for  a  new  plant 
increase  with  Regulatory  Alternatives 
^-III — a  water-based  coating  applied  by 
EDP — or  B-III — either  a  70-percent 
solids  coating  or  a  65.5-percent  solids 
coating  with  incineration  of  a  topcoat 
oven.  These  increases  range  from  3.5  to 
36.2  percent,  depending  on  the 
combination.  The  capital  costs  of  a  new 
plant  decrease  from  5  to  40  percent  with 
Regulatory  Alternative  B-IV — 100 
percent  solids  coatings.  Annualized 
operating  costs  for  Regulatory 
Alternative  A-III  decrease  in  Model 
plants  1  and  3  and  increase  in  Model 
plants  2  and  4.  The  decrease  in  Model 
plant  1  results  from  the  substitution  of 
an  automated  process  for  a  process  that 
is  labor  intensive  because  of  the 


structure  of  this  model  plant.  Model 
plant  3,  whiqh  produces  laundry 
equipment  and  for  which  a  prime  coat  is 
desired  on  interior  as  well  as  exterior 
surfaces,  is  ideally  suited  for  EDP,  and 
Regulatory  Alternative  A-III  would 
therefore  reduce  annualized  operating 
costs.  Costs  increase  in  Model  plants  3 
and  4  because  of  the  additional  coating 
deposited  on  interior  surfaces:  this 
additional  coating  is  not  desired  and  is 
not  represented  in  the  base  case. 

The  powder  topcoat  alternative 
appears  to  have  the  lowest  capital  cost, 
giving  firms  an  economic  incentive  to 
adopt  this  relatively  new  technology 
even  in  the  absence  of  regulations. 
However,  powder  coatings  have  not 
been  demonstrated  for  all  appliance 
products  that  will  be  covered  by  this 
standard.  If  powder  coatings  were 
excluded  for  this  reason,  Model  plants  1 
and  3  could  coat  their  appliances  for  the 
lowest  cost  with  an  EDP  prime  coat  and 
a  62-percent  or  70-percenl  solids  top 
coat.  Model  plant  2  would  be  most 
profitable  with  a  62-percent  solids  prime 
coat  and  either  a  62-percent  or  70-      • 
percent  solids  top  coat.  The  most 
profitable  line  configuration  for  Model 
plant  4  is  a  62-percent  solids  prime  coat 
and  a  62-percent  solids  top  coat. 

The  additional  capital  required  to 
meet  regulatory  alternatives  ranges  from 
0  to  36  percent  of  the  baseline 
investment.  If  producers  absorb  the 
additional  costs,  the  return  on 
investment  will  fall  by  0  to  7  percentage 
points  from  the  baseline  rate  of  return  of 
19  percent.  If  consumers  absorb  the 
additional  costs,  a  product  price 
increase  of  0  to  1  percent  is  expected.  In 
all  cases  EDP  prime  coat  costs  or 
incineration  costs  caused  these  impacts. 
The  proposed  standards,  Regulatory 
Alternatives  A-II  and  B-II,  will  cause  no 
economic  impact. 

Best  System  of  Emission  Reduction 

Promulgation  of  a  prime  coat  standard 
equivalent  to  the  assumed  CTG  limit 
(Regulatory  Alternative  A-II]  would  not 
significantly  reduce  VOC  emissions.  The 
energy  and  economic  impacts  would 
also  be  minimal.  Even  without 
dramatically  decreasing  emissions, 
however,  this  alternative  has  benefits. 
Standards  of  performance  establish  a 
degree  of  national  uniformity  that 
prevents  States  from  attracting 
industries  by  relaxing  air  pollution 
standards  relative  to  other  States.  They 
also  improve  the  efficiency  of  case-by- 
case  determinations  of  best  available 
control  technology  (BACT]  for  facilities 
located  in  attainment  areas  and  lowest 
achievable  emission  rates  (LAER]  for 
facilities  located  in  nonattainraent 
areas,  by  providing  a  starting  point  for 


these  determinations.  This  improvement 
results  from  the  process  of  developing 
standards  of  performance,  which 
involves  a  comprehensive  analysis  of 
alternative  emission  control 
technologies  and  an  evaluation  and 
verification  of  emission  test  methods. 
This  alternative  is  also  advantageous 
because  a  minimum  transfer  efficiency 
dependent  upon  the  solids  content  of  the 
coating  would  be  prescribed  and 
tradeoffs  between  solids  content  and 
transfer  efficiency  permitted.  Prime  coat 
formulations  of  62  percent  (vol.)  solids 
are  available  to  manufacturers  of  all  the 
affected  appliance  parts  and  products. 

Alternatively,  the  application  of  a 
waterbome  prime  coat  by  EDP 
(Alternative  A-IIl]  would  reduce  VOC 
emissions  from  prime  coat  operations  by 
55  percent  per  volume  of  solids  applied. 
However,  as  a  dip  process,  it 
automatically  coats  all  surfaces  of  the 
part  and  may  result  in  the  application  of 
more  solids  than  desired.  Manufacturers 
of  refrigerators,  for  example,  commonly 
apply  a  prime  coat  to  exterior  surfaces 
only.  As  a  result,  even  though  EDP  is  the 
most  effective  control  technology  per 
volume  of  solids  applied,  adoption  of 
this  technology  industrywide  would 
decrease  emissiotis  by  less  than  200 
metric  tons  per  year  by  1986  and  would 
be  more  costly  than  techniques  that 
would  be  used  to  meet  Regulatory 
Alternative  A-II  and  would  yield  only 
slightly  lower  levels  of  control.  Another 
factor  in  the  rejection  of  this  alternative 
was  the  economic  impact  on  small 
existing  facilities  that  might  become 
subject  to  the  NSPS  because  of  the 
reconstruction  of  a  prime  coat  operation. 
EDP  is  expected  to  be  adopted 
voluntarily  in  the  laundry  sector,  where 
interior  corrtjsion  protection,  and  hence 
an  interior  prime  coat,  is  desired  and 
where  this  technique  is  an  effective 
control  technology. 

The  promulgation  of  an  NSPS  for 
topcoating  operations  equivalent  to  the 
assumed  CTG  limits  (Regulatory 
Alternative  B-II]  would  have  a  limited 
effect  on  VOC  emission  reduction 
beyond  the  no  NSPS  baseline.  The 
benefits  of  the  selection  of  this 
alternative  are  the  same  as  those 
described  for  Regulatory  Alternative  A- 
II.  The  energy,  environmental,  and 
economic  impacts  of  this  alternative 
would  be  very  similar  to  the  impacts  of 
the  no  NSPS  alternative.  Topcoat 
formulations  of  62  percent  solids  that 
meet  most  performance  specifications 
are  currently  available  to  manufacturers 
of  appliance  parts  and  products. 

Regulatory  Alternative  B-IIl  for 
topcoat  operations  is  not  achievable  by 
all  segments  of  the  industry.  Coatings 
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Method  of  Determining  Compliance 


recovered  by  the  system.  The  ratio  of  coating.  However,  the  owner  or  operator 
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containing  70  percent  (vol.)  solids  are 
available,  but  their  use  is  restricted  to 
specific  applications.  Among  liquid 
coatings,  the  more  stringent  corrosion- 
and  detergent-resistance  requirements 
for  dishwashers  and  laundry  equipment 
can  currently  be  met  only  through  lower 
solids  content  coatings.  Another  means 
to  achieve  this  level  of  control  would  be 
to  use  a  65.5-percent  (vol.)  solids  top 
coat  applied  at  a  60-percent  transfer 
efficiency  coupled  with  an  incinerator 
on  the  topcoat  oven.  However,  the  costs 
of  incineration  are  seen  as  excessive  in 
light  of  the  very  small  incremental 
emissions  reduction  achieved. 

A  powder  top  coat  (Alternative  B-IV) 
appears  to  achieve  the  highest  reduction 
with  the  fewest  energy  requirements 
and  least  economic  impact.  Although 
powder  coatings  are  available  and  have 
been  demonstrated  in  many 
installations,  it  is  the  Administrator's 
judgment  that  powder  coatings  have  not 
been  adequately  demonstrated  for  all 
appliances  under  all  conditions; 
therefore,  powder  coatings  were  not 
selected  as  the  best  system  of 
continuous  emission  reduction.  Over  the 
longer  term,  powder  coatings  appear  to 
be  a  very  attractive  air  pollution  control 
alternative.  The  proposed  standard 
would  allow  powder  coatings  to  be 
used,  because  their  VOC  emissions  are 
fewer  than  the  proposed  emission 
limitations. 

Consideration  of  the  environmental, 
energy,  and  economic  impacts  of  each 
regulatory  alternative,  as  discussed 
above,  indicates  that  the  best 
demonstrated  system  of  continuous 
emission  reduction  achievable  for  all 
prime  coat  and  topcoat  operations  is  the 
application  of  a  62-percent  solids 
coating  applied  at  a  transfer  efficiency 
of  60  percent  (A-II  and  B-II)  or  an 
equivalent  combination  of  solids  content 
and  transfer  efficiency.  Unlike  the 
control  techniques  capable  of  meeting 
the  levels  of  Regulatory  Alternatives  A- 
III,  B-III,  and  B-IV,  the  use  of 
combinations  of  coatings  and 
application  equipment  that  will  meet 
Regulatory  Alternatives  A-II  and  B-II 
has  been  demonstrated  for  all  segments 
of  the  appliance  surface  coating  industry 
with  reasonable  economic  and  other 
impacts. 

Selection  of  Format  for  the  Proposed 
Standards 

A  number  of  different  formats  could 
be  selected  for  the  proposed  standards. 
The  format  selected  should  be 
compatible  with  any  of  the  control 
systems  that  may  be  used  to  comply 
with  the  proposed  standards:  i.e., 
waterborne,  solvent-borne,  or  powder 


coatings  applied  by  several  different 
methods  and  with  control  devices. 

The  formats  considered  were 
emission  limits  expressed  by  the  mass 
of  VOCs  per  volume  of  coating  (less 
water),  the  mass  of  VOCs  per  unit  of 
surface  area  coated  at  a  specific  coating 
thickness,  and  the  mass  of  VOCs  per 
volume  of  coating  solids  applied  to  the 
part. 

For  determination  of  compliance  with 
a  prescribed  mass  of  VOCs  per  volume 
of  coating  (less  water),  the  following 
data  would  be  required:  volume  of 
coating  used  during  a  specified  interval, 
organic-solvent  content  of  the  coating, 
and  density  of  organic  solvent.  These 
data  can  be  obtained  from  company 
records  or  the  coating  manufacturer.  By 
specifying  only  the  maximum  organic- 
solvent  content  of  the  coating,  however. 
this  format  allows  no  transferability 
between  organic-solvent  content  and 
transfer  efficiency.  That  is.  no 
allowance  is  made  for  the  reductions  in 
VOC  emissions  gained  from  improved 
transfer  efficiency. 

The  format,  mass  per  unit  area  at  a 
specific  film  build,  would  require  the 
following  data  to  determine  compliance: 
volume  of  coating  used  during  a 
specified  interval,  organic-solvent 
content  of  the  coating,  density  of  organic 
solvent,  and  area  coated  during  the 
specified  interval.  The  volume  of  coating 
used  and  the  number  of  appliances 
produced  are  available  from  company 
records.  The  area  coated  can  be 
determined  by  multiplying  the  number  of 
appliances  produced  by  the  area  coated 
per  appliance.  Because  appliances  have 
rather  simple  configurations,  surface 
area  can  be  determined  easily.  The 
mass-per-unit-area  format  is 
advantageous  primarily  because 
knowledge  of  transfer  efficiency  is  not 
necessary  to  determine  compliance.  In 
addition,  this  format  would  allow  the 
owner  or  operator  at  least  as  much 
flexibility  as  any  other  in  selecting  a 
control  method.  This  format  may  be 
disadvantageous  primarily  because  it 
requires  specification  of  film  thickness. 
Appliances  are  coated  at  different 
thicknesses  depending  upon  the  need  for 


durability  and  detergent  resistance  of 
the  unit.  Selection  of  a  single  film 
thickness  may  not  be  equitable  to  all 
segments  of  the  industry,  while  selection 
of  two  or  more  fdm  thicknesses  would 
result  in  an  unnecessarily  complicated 
standard. 

The  problems  associated  with  a 
format  that  specifies  a  film  thickness 
could  be  overcome  with  a  format  that 
allows  emissions  proportional  to  the 
thickness  of  the  coating.  Mass  of  VOCs 
per  unit  of  surface  area  coated  per  unit 
of  film  thickness  is  an  example  of  this 
format.  The  only  additional  information 
required  to  determine  compliance  would 
be  the  film  thickness.  Variations  in 
thickness,  however,  would  necessitate 
the  use  of  complex  statistical  methods  to 
determine  average  film  thickness  with  a 
reasonable  degree  of  reliability. 
Recordkeeping  would  be  burdensome, 
and  enforcement  would  be  difficult. 

A  format  of  mass  of  VOCs  per  unit 
volume  of  apphed  coating  solids  would 
require  the  following  data  to  determine 
compliance:  volume  oTcoating  used, 
organic-solvent  conte^  of  the  coating, 
density  of  the  organic  solvent,  solids 
content  of  the  coating,  and  the  transfer 
efficiency  of  the  application  method. 
With  this  format,  a  transfer  efficiency 
must  be  measured  or  designated  for 
each  application  method.  With  a 
specified  transfer  efficiency,  the 
remaining  data  can  be  determined  from 
company  records  from  coating  analyses, 
or  from  the  coating  manufacturer. 
Because  of  the  relative  simplicity, 
universal  applicability,  and  ease  in 
determining  compliance,  this  format  was 
selected  foi  the  proposed  standards. 

Selection  of  Numerical  Emission  Limits 

The  selection  of  the  numerical 
emission  limits  in  the  proposed 
standards  directly  fbHews  the  selection 
of  Regulatory  Alternatives  A-II  and  &-II 
as  the  best  systems  of  continuous 
emissions  reduction  for  prime  coating 
and  topcoating  operations,  respectively. 
The  proposed  standards  would  limit 
VOCs  emissions  to  0.90  kilogram  per 
liter  of  coating  solids  applied  to  an 
appliance  part.  The  limit  was  calculated 
as  follows: 


lo.iljng  tufmu  Idtion: 


Average  organic- 
solvent  density 


62  percent  (vol.)  solids 

38  percent  (vol.)'  organic  solvent 


0.88  kg/2  (7.36  lb/gal) 

Transfer  efficiency:     60  percent 

Mass  of  VOCs  per  unit  volume  solids  =  "'^^n^s?'^^  =  O'^^  kg/£ 

Mass  of  VOCs  per  unit  volume  of  solids  applied  =  ^^  =  0.90  kg/i   of 

"— ^     ■     coating  sol  ids 
applied 
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exemptions  due  to  the  modification  or 
reconstruction  of  existing  coating  lines, 
which  are  expected  to  be  the  focus  of 
industry  growth  during  the  coming 
years.  Because  the  proposed  standards 


Based  on  the  reports  impact  analysis, 
a  total  of  40  industry  person-years 
would  be  required  to  comply  with  the 
recordkeeping  and  reporting 
requirements  through  the  first  5  years  of 


during  promulgation  of  a  final  rule 
concerns  the  definition  of  an  appliance 
part  or  product  that  would  be  subject  to 
the  proposed  standards.  The  proposed 
standards  were  based  upon  analyses  of 

rlnln  nnrtainino  in  thp  Riirfarp  rnatino  of 
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Method  of  Determining  Compliance 

The  procedure  for  determining 
compliance  with  the  proposed  standard 
is  complicated  because  of  the  different 
control  techniques  that  may  be  used  by 
the  plant  owner  or  operator.  The 
following  multistep  procedure  would  be"V 
used. 

1.  Determine  the  VOC  emissions  from 
each  prime  coat  and  topcoat  operation 
during  1  calendar  month.  The  owner  or 
operator  may  obtain  the  data  necessary 
to  determine  VOC  emissions  from 
company  records,  from  formulation  data 
supplied  by  the  manufacturer  of  the 
coating,  or  through  an  analysis  of  each 
coating  or  input  stream,  using  Reference 
Method  24. 

2.  Select  the  appropriate  transfer 
efficiency  for  each  surface  coating 
operation. 

3.  Calculate  the  mass  of  VOC 
emissions  per  unit  volume  of  applied 
coating  solids  for  each  surface  coating 
operation.  If  after  a  1-month  period,  the 
value  obtained  is  equal  to  or  less  than 
specified  emission  limit  for  that  surface 
coating  operation,  the  owner  or  operator 
would  be  in  compliance.  Following  the 
initial  compliance  test  period,  the  owner 
or  operator  would  repeat  this 
calculation  monthly.  However,  if  the 
VOC  content  per  unit  volume  of  coating 
solids  of  each  coating,  as  applied,  is  less 
than  the  maximum  allowed  for  the 
lowest  transfer  efficiency  in  the  affected 
facility,  the  calculation  will  not  be 
required. 

4.  If  incineration  is  used  to  comply 
with  the  standard,  calculate  monthly  the 
uncontrolled  VOC  emissions  as  injj^) 
above.  Calculate  the  destruction 
efficiency  of  the  incinerator(s)  by 

sampling  upstream  and  downstream  of 
the  control  device,  as  described  in  the 
proposed  standard.  Determine  the 
capture  efficiency,  as  described  in  the 
proposed  standard.  The  product  of  the 
two  efficiencies  gives  the  reduction 
efficiency  of  the  control  system.  The 
value  of  the  reduction  efficiency 
determined  during  the  initial  compliance 
testing  period  need  not  be  recalculated 
each  month,  as  long  as  no  pertinent 
conditions  change.  The  actual  controlled 
emissions  are  determined  by  using  the 
uncontrolled  emissions  and  the 
reduction  efficiency,  as  shown  in  the 
equation  in  the  proposed  standard. 

5.  If  an  organic-solvent  recovery 
system  is  used,  calculate  monthly  the 
uncontrolled  VOC  emissions  as  in  (3) 
above.  Then  calculate  the  mass  of  VOCs 


recovered  by  the  system.  The  ratio  of 
recovered  emissions  to  uncontrolled 
emissions  is  the  reduction  efficiency  for 
the  control  system.  The  actual 
controlled  emissions  are  determined 
using  the  uncontrolled  emissions  and  the 
reduction  efficiency,  as  shown  in  the 
equation  in  the  proposed  standard. 

Two  types  of  violations  may  occur  at 
a  source  that  complies  by  using 
incineration  in  conjunction  with  low- 
organic-solvent  coatings.  The  first  is  an 
increase  in  coating  VOC  content  above 
the  level  the  incinerator  can  handle,  and 
the  second  is  improper  operation  and 
maintenance  of  the  incinerator.  These 
two  types  of  violations  are  discussed 
below. 

When  incineration  is  used  as  the 
method  of  compliance,  the  performance 
test  consists  of  determining  the  mass  of 
controlled  VOC  emissions  per  unit 
volume  of  applied  coating  solids  for  the 
preceding  30  days.  If  these  emissions 
exceed  0.90  kg  VOC  per  liter  of  coating 
solids  applied,  the  source  will  be  in 
violation  of  Section  60.452.  The  source 
may  demonstrate,  through  another 
compliance  test,  that  its  incinerator(s) 
can  achieve  a  higher  destruction 
efficiency  than  has  been  previously 
demonstrated,  if  it  wishes  to  apply  a 
coating  with  a  higher  organic-solvent 
content. 

A  second  type  of  violation  may  be 
triggered  by  a  repeated  pattern  of 
incinerator  temperature  fluctuations. 
The  initial  compliance  test  will  establish 
the  combustion  temperature  needed  to 
achieve  a  particular  destruction 
efficiency.  If  during  the  coating 
operation  continuous  monitoring  data  or 
reports  show  repeated  drops  in 
temperature  of  more  than  3  hours 
duration,  the  source  could  be  in 
violation  of  40  CFR  60.11(d),  which 
requires  proper  operation  and 
maintenance  of  control  equipment.  If  a 
source's  continuous  monitor  shows  a 
drop  in  temperature,  the  Administrator 
may  require  that  a  performance  test  be 
conducted  at  the  lower  temperature. 

Selection  of  Performance  Test  Methods 

Reference  Method  24,  "Determination 
of  Volatile  Matter  Content,  Water 
Content,  Density,  Volume  Solids,  and 
Weight  Solids  of  Surface  Coating"  (45 
FR  65956),  leads  to  a  determination  of 
VOC  content  of  coating  material 
measured  as  mass  of  volatile  organics 
per  unit  volume  of  coating  solids.  For 
each  surface  coating  operation, 
Reference  Method  24  would  be  used  to 
analyze  the  VOC  content  of  each 


coating.  However,  the  owner  or  operator 
is  provided  the  alternative  of  obtaining 
these  data  from  formulation  data 
supplied  by  the  manufacturer  of  the 
coating.  Additional  data  may  be 
required  from  company  records. 
Equations  provided  in  the  proposed 
standards  would  enable  the  owner  or 
operator  to  calculate  the  VOC 
emissions.  Reference  Method  25, 
"Determination  of  Total  Gaseous 
Nonmethane  Organic  Emissions  as 
Carbon"  (45  FR  65956),  is  included  in  the 
proposed  standards  and  is  used  in 
determining  the  destruction  efficiency 
achieved  by  an  incinerator. 

Modification/Reconstruction 
Considerations 

A  modification  is  defined  as  any 
physical  or  operational  change  to  an 
existing  facility  that  results  in  an 
increased  emission  rate  of  any  pollutant 
to  which  the  standard  applies  (40  CFR 
60.14).  Upon  modification,  an  existing 
facility  becomes  an  affected  facility  and, 
therefore,  subject  to  the  standard. 
Aproximately  160  affected  facilities  are 
expected  to  be  subject  to  the  proposed 
standards  in  the  first  5  years  after 
promulgation.  It  is  anticipated  that  50 
percent  of  the  160  affected  facilities  will 
be  coating  operations  that  have  been 
modified  or  reconstructed.  Alterations 
characteristic  of  the  appliance  industry 
that  could  increase  emissions  may 
include  an  added  coating  station, 
changes  in  coating  specifications,  a 
change  from  high-  to  low-solids 
coatings,  the  use  of  a  higher  density 
organic  solvent,  increased  film 
thickness,  or  an  increase  in  production 
capacity.  Any  such  change  might  cause 
a  facility  to  be  subject  to  the  standard 
unless  emissions  were  concurrently 
reduced  elsewhere  in  the  plant. 

A  reconstruction  is  defined  in  40  CFR 
60.15  as  any  replacement  of  components 
of  an  existing  facility  to  the  extent  that: 
(1)  the  fixed  capital  cost  of  the  new 
components  exceeds  50  percent  of  the 
fixed  capital  cost  of  a  comparable  new 
facility,  and  (2)  it  is  technologically  and 
economically  feasible  to  meet  the 
applicable  standards.  An  existing 
facility  designated  by  the  Administrator 
as  reconstructed  is  subject  to  the 
standard.  Reconstructions  characteristic 
of  the  appliance  industry  would 
probably  result  from  changes  in 
application  equipment  to  accommodate 
a  change  in  coating;  e.g.,  conventional  to 
high-solids,  waterborne,  or  powder 
coatings. 
The  proposed  standards  contain  no 


S 
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"*  *  *  application  of  the  best 
technological  system  of  continuous  emission 
reduction  which  (taking  into  consideration 
the  cost  of  achieving  such  emission  reduction, 
and  any  nonair  quality  health  and 
environmental  impact  and  energy 
requirements)  the  Administrator  determines 


established  pursuant  to  Secfion  111  (or 
112)  of  the  Act. 

In  all  events,  SIPs  approved  or 
promulgated  under  Section  110  of  the 
Act  must  provide  for  the  attainment  and 


maintenance  of  the  NAAQS  designed  to  requirements. 


60.453  Performance  test  and  compliance 
provisions. 

60.454  Monitoring  of  emissions  and       ** 
operations. 

60.455  Reporting  and  recordkeeping 
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exemptions  due  to  the  modification  or 
reconstruction  of  existing  coating  lines, 
which  are  expected  to  be  the  focus  of 
industry  growth  during  the  coming 
years.  Because  the  proposed  standards 
are  based  on  the  use  of  coatings  that  are 
demonstrated  and  applicable  throughout 
the  industry  and  could  be  achieved  by  a 
wide  combination  of  conventional 
methods  or  techniques,  the  impact  of 
modification  and  reconstruction 
provisions  has  been  significantly 
lessened. 

Selection  of  Monitoring  Requirements 

Monitoriilg  requirements  are  normally 
included  in  standards  of  performance  to 
ensure  that  emission  control 
requirements  are  met  and  that  control 
devices  are  properly  operated  and 
maintained.  k 

The  owner  or  operator  would  be 
required  to  calculated  and  record  the 
VOC  emissions  per  unit  volume  of 
applied  solids  from  each  affected  facility 
for  each  calendar  month.  Each  monthly 
calculation  would  be  considered  a 
performance  test.  Where  direct 
incineration  is  used  to  comply  with  the 
proposed  standards,  a  monitoring  device 
would  be  required  to  continuously 
record  the  combustion  temperature  of 
the  control  device.  If  catalytic 
incineration  is  used,  the  owner  or 
operator  would  install  a  monitoring 
device  to  continuously  record  the  gas 
temperature  both  upstream  and 
downstream  of  the  catalyst  bed  to  verify 
the  activity  of  the  catalyst. 

Impact  of  Reporting  Requirements 

A  reports  impact  analysis  for  the 
appliance  surface  coating  industry  was 
prepared  in  response  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
guidelines  for  implementing  Executive 
Order  12044  (44  FR  30988,  May  29, 1979). 
The  purpose  of  the  analysis  is  to 
estimate  the  economic  impact  of  the 
reporting  and  recordkeeping 
requirements  that  would  be  imposed  by 
the  proposed  standards  and  by  those 
appearing  in  the  General  Provisions  of 
40  CFR  Part  60.  Included  in  the  analysis 
are  the  rationale  for  the  selection  of  the 
proposed  requirements,  an  evaluation  of 
the  major  alternatives  considered  prior 
to  the  selection  of  the  proposed 
requirements,  and  a  description  of  the 
information  required  by  the  General 
Provisions  and  by  the  proposed 
standards.  A  copy  of  the  reports  impact 
analysis  is  included  in  Subcategory  II-I 
of  the  appliance  surface  coating  docket 
(EPA  Docket  No.  OAQPS  A-«)-6). 


Based  on  the  reports  impact  analysis, 
a  total  of  40  industry  person-years 
would  be  required  to  comply  with  the 
recordkeeping  and  reporting 
requirements  through  the  first  5  years  of 
applicability. 

Public  Hearing 

A  public  hearing  will  be  held  to 
discuss  the  proposed  standards  in 
accordance  with  Section  307(d)(5)  of  the 
Clean  Air  Act.  Persons  wishing  to  make 
oral  presentations  should  contract  EPA 
at  the  address  given  above  (see 
ADDRESSES  section).  Oral  presentations 
will  be  limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Section,  West  Tower  Lobby,  Gallery  1, 
Waterside  Mall.  401  M  Street,  SW.. 
Washington,  DC  20460. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are  (1)  to  allow  interested 
parties  to  readily  identify  and  locate 
documents  so  they  can  intelligently  and 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record  in 
case  of  judicial  review. 

Miscellaneous 

As  prescribed  by  Section  111  of  the 
Clean  Air  Act,  establishment  of 
standards  of  performance  for  large 
appliance  surface  coating  operations 
was  preceded  by  the  Administrator's 
determination  (44  FR  49222,  August  21, 
1979)  that  these  sources  contributed 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  In  accordance 
with  Section  117  of  the  Act,  publication 
of  these  standards  was  preceded  by 
consultation  with  appropriate  advisory 
committees,  independent  experts,  and 
Federal  departments  and  agencies.  The 
Administrator  welcomes  comments  on 
all  aspects  of  the  proposed  standards 

including  technological  issues, 
monitoring  requirements,  and  proposed 
test  methods. 
One  of  the  issues  to  be  resolved 


during  promulgation  of  a  final  rule 
concerns  the  definition  of  an  appliance 
part  or  product  that  would  be  subject  to 
the  proposed  standards.  The  proposed 
standards  were  based  upon  analyses  of 
data  pertaining  to  the  surface  coating  of 
traditional  household  appliances  such 
as  cooking  equipment,  laundry 
equipment,  refrigerators,  freezers, 
dishwashers,  water  heaters,  and  trash 
compactors.  Recent  analyses  of  industry 
data  indicate  that  other  appliances  may 
be  surface  coated  by  the  same  methods 
as  these  traditional  large  appliance 
products.  The  other  products  include 
items  such  as  fans,  air  purifiers, 
humidifiers,  dehumidifiers.  water 
softeners,  baseboard  and  room  heaters, 
furnaces,  air-conditioning  equipment, 
dry  cleaning  equipment,  vacuum 
cleaners,  and  interior  lighting  fixtures. 
Because  there  is  no  apparent  technical 
reason  to  exclude  these  products  from 
the  proposed  standards  and  because 
these  products  would  not  be  subject  to 
other  standards  under  development  by 
the  Agency,  the  definition  of  appliance 
has  been  expanded  to  include  these 
products.  Comments  are  specifically 
invited  on  the  following: 

•  The  method(s)  of  coating  application 
traditionally  used  to  coat  these  appliances, 

•  Other  product(s)  to  be  included  or 
excluded  from  the  standards  because  of 
significant  differences  in  coating  application 
equipment  or  formulations,  and 

•  The  economic  impact  of  the  proposed 
standards  and  whether  it  would  result  in  any 
plant  closure. 

Information  regarding  the  number  of 
manufacturers  producing  these  products, 
differences  in  coating  formulations  or 
equipment,  and  present  and  forecasted 
production  is  particularly  invited. 

In  addition,  the  Administrator 
specifically  invites  comments 
concerning  the  reporting  requirements  of 
the  proposed  standards.  Any  comment 
submitted  to  the  Administrator  should 
contain  speciHc  information  and  data 
pertinent  to  an  evaluation  of  the 
magnitude  and  severity  of  any  adverse 
impact  and  should  suggest  alternative 
courses  of  action  to  avoid  this  impact. 
Recommended  alternative  reporting 
requirements  should  contain  complete 
instructions  and  should  state  all  the 
reasons  why  the  recommended 
requirements  would  be  considered  an 
improvement. 

It  should  be  noted  that  standards  of 
performance  for  new  sources 
established  under  Section  111  of  the 
Clean  Air  Act  reflect: 
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"Curing  oven"  means  a  device  that 
uses  heat  to  dry  or  cure  the  coating(s) 
applied  to  appliance  parts  or  products. 

"Electrodeposition"  (EDP)  means  a 
method  of  coating  application  in  which 
the  appliance  part  or  product  is 


L,  =  volume  of  organic  solvent  recovered,  in 

liters. 
L,  =  volume  of  solids  consumed,  in  liters. 
Ma  =  mass  of  VOCs  in  dilution  solvent,  in 

kilograms. 
M„=mas8  of  VOCs  in  coating,  in  kilograms. 
M,  =  mass  of  VOCs  recovered,  in  kilograms. 


the  weighted  average  from  formulation 
data  supplied  by  the  manufacturer  of  the 
coating  or  by  an  analysis  of  each  input 
stream  by  Reference  Method  24  or  an 
alternative  or  equivalent  method 
acceptable  to  the  Administrator.  Coating 

anrt  npoanir.anlvpnf  iinnop  Hnta  mav  he 
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"*  *  *  application  of  the  best 
technological  system  of  continuous  emission 
reduction  which  (taking  into  consideration 
the  cost  of  achieving  such  emission  reduction, 
and  any  nonair  quality  health  and 
environmental  impact  and  energy 
requirements)  the  Administrator  determines 
has  been  adequately  demonstrated  [Section 
111(a)(1)]. 

Although  emission  control  technology 
may  be  available  to  reduce  emissions 
below  levels  required  to  comply  with 
standards  of  performance,  this 
technology  might  not  be  selected  as  the 
basis  of  standards  of  performance  due 
to  costs  associated  with  its  use. 
Accordingly,  standards  of  performance 
should  not  be  viewed  as  the  ultimate  in 
achievable  emission  control.  In  fact,  the 
Act  requires  (or  has  the  potential  for 
requiring)  imposition  of  a  more  stringent 
emission  standard  in  several  situations. 

For  example,  applicable  costs  do  not 
necessarily  play  as  prominent  a  role  in 
determining  the  "lowest  achievable 
emission  rate"  (LAER)  for  new  or 
modified  sources  located  in 
nonattainment  areas;  i.e.,  areas  where 
statutorily  mandated  health  and  welfare 
standards  are  being  violated.  In  this 
respect,  Section  173  of  the  Act  requires 
that  new  or  modified  sources 
constructed  in  an  area  where  ambient 
pollutant  concentrations  exceed  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  must  reduce  emissions  to  the 
level  that  reflects  LAER,  as  defined  in 
Section  171(3)  for  such  category  of 
source.  The  statute  defines  LAER  as  the 
rate  of  emissions  based  on  the 
following,  whichever  is  more  stringent: 

(A)  The  most  stringent  emission  limitation 
contained  in  the  implementation  plan  of  any 
State  for  such  class  or  category  of  source, 
unless  the  owner  or  operator  of  the  proposed 
source  demonstrates  that  such  limitations  are 
not  achievable,  or 

(B)  The  most  stringent  emission  limitation 
achieved  in  practice  by  such  class  or 
category  of  source. 

In  no  event  can  the  emission  rate  exceed 
any  applicable  new  source  preformance 
standard. 

A  similar  situation  may  arise  under 
the  prevention  of  significant 
deterioration  air  quality  provisions  of 
the  Act  (Part  C).  These  provisions 
require  that  certain  sources  (referred  to 
in  Section  169(1)  employ  BACT  as 
defined  in  Section  169(3)  for  all 
pollutants  regulated  under  the  Act. 
BACT  must  be  determined  on  a  case-by- 
case  basis,  with  energy,  environmental, 
and  economic  impacts,  and  other  costs 
taken  into  account.  In  no  event,  may  the 
application  of  BACT  result  in  emissions 
of  pollutants  that  exceed  the  emissions 
allowed  by  any  applicable  standard 


established  pursuant  to  Section  111  (or 
112)  of  the  Act. 

In  all  events,  SIPs  approved  or 
promulgated  under  Section  110  of  the 
Act  must  provide  for  the  attainment  and 
maintenance  of  the  NAAQS  designed  to 
protect  public  health  and  welfare.  For 
this  purpose,  SIPs  must,  in  some  cases, 
require  greater  emission  reduction  than 
those  required  by  standards  of 
performance  for  new  sources. 

Finally,  States  are  free  under  Section 
116  of  the  Act  to  establish  even  more 
stringent  emission  limits  than  those 
established  under  Section  111  or  those 
necessary  to  attain  or  maintain  the 
NAAQS  under  Section  110.  Accordingly, 
new  sources  may  in  some  cases  be 
subject  to  limitations  more  stringent 
than  standards  of  performance  under 
Section  111,  and  prospective  owners  and 
operators  of  new  sources  should  be 
aware  of  this  possibility  in  planning  for 
such  facilities. 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
emission  control  technology 
ijnprovements,  and  reporting 
requirements.  The  reporting 
requirements  in  these  standards  will  be 
reviewed  as  required  under  EPA's 
sunset  policy  for  reporting  requirements 
in  standards. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
under  Section  111(b)  of  the  Act.  An 
economic  impact  assessment  was 
prepared  for  the  proposed  regulations 
and  for  other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  when  the  proposed 
standards  were  formulated  to  ensure 
that  they  would  represent  the  best 
system  of  emission  reduction, 
considering  costs.  The  economic  impact 
assessment  is  included  in  the 
Background  Information  Document. 

Dated:  December  18.  1980. 
Douglas  M.  Costle, 
Administrator. 

It  is  proposed  to  amend  40  CFR  Part 
60  by  adding  a  new  subpart  SS  as 
follows: 

Subpart  SS— Standards  of  Performance  for 
Industrial  Surface  Coating:  Appliances 

Sfc. 

60.450  Applicability  and  designation  of 
affected  facility. 

60.451  Definitions. 

60.452  Standards  for  volatile  organic 
compounds. 


60.453  Performance  test  and  compliance 
provisions. 

60.454  Monitoring  of  emissions  and       •* 
operations. 

60.455  Reporting  and  recordkeeping 
requirements. 

60.456  Test  methods  and  procedures. 
Authority:  Sees.  Ill  and  301(a)  of  the  Clean 

Air  Act,  as  amended  (42  U.S.C.  7411.  7601(a)). 
and  additional  authority  as  noted  below. 

Subpart  SS— Standards  of 
Performance  for  Industrial  Surface 
Coating:  Appliances 

§  60.450    Applicability  and  designation  of 
affected  facility. 

(a)  The  provisions  of  this  subpart 
apply  to  each  surface  coating  operation 
in  an  appliance  surface  coating  line. 

(b)  The  provisions  of  this  subpart 
apply  to  each  affected  facility  identified 
in  paragraph  (a)  of  this  section  that 
commences  construction,  modification, 
or  reconstruction  after  December  24. 
1981. 

§  60.451     Definitions. 

(a)  All  terms  used  in  this  subpart  not 
defined  are  given  meaning  in  the  Act  or 
in  Subpart  A  of  this  part. 

"Applied  coating  solids"  means  the 
coating  solids  that  adhere  to  the  surface 
of  the  appliance  part  being  coated. 

"Applicance  part"  means  any  brganic 
surface-coated  metal  lid,  door,  casing, 
panel,  or  other  interior  or  exterior  metal 
part  or  accessory  that  is  assembled  to 
form  an  appliance  product. 

"Appliance  product"  means  any 
organic  surface-coated  metal  range, 
range  hood,  oven,  microwave  oven, 
refrigerator,  refrigerated  display  case, 
freezer,  washer,  dryer,  dry  cleaning 
equipment,  dishwasher,  water  heater, 
trash  compactor,  vacuum  cleaner,  ice 
maker,  water  softener,  or  interior 
lighting. fixture  manufactured  for 
household,  commercial,  or  recreational 
use.  "Appliance  product"  also  means- 
any  air  purifier,  room  heater,  baseboard 
heater,  dehumidifier.  humidifier,  fan. 
furnace,  window  air  conditioner,  unitary 
air  conditioner,  or  heat  pump 
manufactured  for  household  use, 

"Appliance  surface  coating  line" 
means  that  portion  of  an  appliance  part 
of  product  manufacturing  or  assembly 
plant  engaged  in  the  application  and 
curing  or  organic  surface  coatings  on 
appliance  parts  or  products, 

"Coating  application  station"  means 
that  portion  of  the  appliance  surface 
coating  operation  where  a  prime  coat  or 
a  top  coat  is  applied  to  the  appliance 
part  or  product.  The  coating  application 
station  consists  of  the  dip  tank,  spray 
booth(s),  or  flow  unit. 
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(iv)  Compliance  with  §  60.452  is 
determined  by  the  following 
relationships: 


M 


n    - 


0    + 


M 


(iii)  The  weighted  average  transfer 
efficiency  is  calculated  by  the  following 
equation: 


n 

1 


m 

I  L 


where 

i  denotes  a  coating  (or  input  stream) 
to  which  no  organic  dilution  solvent  is 
added  or  which  is  analyzed  after 
dilution. 
or 
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"Curing  oven"  means  a  device  that 
uses  heat  to  dry  or  cure  the  coating(s] 
applied  to  appliance  parts  or  products. 

"Electrodeposition"  (EDP)  means  a 
method  of  coating  application  in  which 
the  appliance  part  or  product  is 
submerged  in  a  tank  filled  with  coating 
material  suspended  in  water  and  an 
electrical  field  is  used  to  deposit  the 
material  on  the  part  or  product. 

"Flashoff  area"  means  the  portion  of 
an  appliance  surface  coating  line 
between  the  coating  application  station 
and  the  curing  oven. 

"Spray  booth"  means  the  structure 
housing  automatic  or  manual  spray 
application  equipment  where  a  coating 
is  applied  to  appliance  parts  or    . 
products. 

"Surface  coating  operation"  means 
the  system  on  an  appliance  surface 
coating  line  used  to  apply  and  dry  or 
cure  an  organic  coating  on  the  surface  of 
the  appliance  part  of  product.  The 
surface  coating  operation  may  be  a 
prime  coat  or  a  topcoat  operation  and 
includes  the  coating  application 
stations(s).  flashoff  area,  and  curing 
oven. 

"Transfer  efficienty"  means  the  ratio 
of  the  amount  of  coating  solids 
deposited  onto  the  surface  of  an 
appliance  part  of  product  to  the  total 
amount  of  coating  solids  used. 

"VOC  emissions"  means  the  mass  of 
volatile  organic  compounds  (VOCs), 
expressed  as  kilograms  of  VOCs  per 
liter  of  applied  coating  solids,  emitted 
from  an  appliance  surface  coating 
operation. 

(b)  All  symbols  used  in  this  subpart 
not  defined  below  are  given  meaning  in 
the  Act  or  Subpart  A  of  this  part. 

B  =  uncontrolled  VOC  emissions  per  unit 
volume  of  coating  solids,  in  kilograms  per 
liter. 

C.  =  the  concentration  of  VOCs  in  a  vent  after 
a  control  device,  in  parts  per  million  by 
volume  (as  carbon). 

Cb  =  the  concentration  of  VOCs  in  a  vent 

before  a  control  device,  in  parts  per  million 

by  volume  (as  carbon). 
C(=  the  concentration  of  VOCs  in  a  vent  not 

routed  to  a  control  device,  in  parts  per 

million  by  volume  (as  carbon). 
Dc  =  density  of  coating  (or  input  stream),  in 

kilograms  per  liter. 
Dd=density  of  organic  solvent  used  for 

dilution,  in  kilograms  per  liter. 

D,  =  density  of  recovered  organic  solvent,  in 
kilograms  per  liter. 

E=the  efficiency  of  a  control  device 

(fraction). 
F=the  capture  efficiency  of  a  control  device 

(fraction). 
C  =  uncontrolled  VOC  emissions  per  unit 

volume  of  applied  coating  solids,  in 

kilograms  per  liter. 
Le= volume  of  coating  used,  in  liters. 
Ld  =  volume  of  organic  solvent  used  for 

dilution,  in  liters. 


L,  =  volume  of  organic  solvent  recovered,  in 

liters. 
L,= volume  of  solids  consumed,  in  liters. 
Ma  =  mass  of  VOCs  in  dilution  solvent,  in 

kilograms. 
Mo  =  mass  of  VOCs  in  coating,  in  kilograms. 
M,  =  mass  of  VOCs  recovered,  in  kilograms. 
N  =  weighted  average  of  actual  VOC 

emissions  per  unit  volume  of  solids 

applied,  in  kilograms  per  liter. 
Q,  =  the  volumetric  flow  rate  through  a  vent 

after  a  control  device,  in  dry  standard 

cubic  meters  per  hour. 
Qb  =  the  volumetric  flow  rate  through  a  vent 

before  a  control  device,  in  dry  standard 

cubic  meters  per  hour. 
Q,=  the  volumetric  flow  rate  in  a  vent  not 

routed  to  a  control  device,  in  dry  standard 

cubic  meters  per  hour. 
R  =  the  efficiency  of  a  control  device. 
T  =  transfer  efficiency. 
V,  =  volume  fraction  of  nonvolatile  matter  in 

coating  (or  input  stream)  in  liters  per  liter. 
Wo  =  weight  fraction  of  nonaqueous  volatile 

matter  of  coating,  in  kilograms  per 

kilogram. 

§  60.452    Standards  for  volatile  organic 
compounds. 

On  or  after  the  date  on  which  the 
performance  test  required  by  §  60.8  is 
completed,  no  owner  or  operator  of  an 
affected  facility  subject  to  the  provisions 
of  this  subpart  shall  discharge  or  cause 
the  discharge  of  VOC  emissions  that 
exceed  0.90  kilogram  of  VOCs  per  liter 
of  applied  coating  solids  from  any 
surface  coating  operation  on  an 
appliance  surface  coating  line. 

§  60.453    Performance  test  and  compliance 
provisions. 

(a)  Sections  60.8(d)  and  (f)  do  not 
apply  to  the  performance  test 
procedures  required  by  this  subpart. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  owner  or 
operator  shall  determine  compliance 
with  §  60.452  by  calculating  and 
recording  the  weighted  average  of  the 
VOC  emissions  per  liter  of  applied 
coating  solids  from  each  affected  facility 
during  a  calendar  month.  Following  this 
initial  performance  test  period,  the 
owner  or  operator  shall  calculate  and 
record  the  VOC  emissions  from  each 
affected  facility  for  each  calendar 
month.  For  this  subpart,  each  monthly 
calculation  is  considered  a  performance 
test.  Where  coating  is  applied  by  spray 
application,  the  owner  or  operator  shall 
obtain  the  information  necessary  to 
calculate  the  weighted  average  from 
formulation  data  supplied  by  the 
manufacturer  of  the  coating  or  by  an 
analysis  of  each  coating,  by  Reference 
Method  24  or  by  an  alternative  or 
equivalent  method  acceptable  to  the 
Administrator.  Where  a  coating  is 
applied  by  dip  coating,  flow  coating,  or 
EIDP,  the  owner  or  operator  shall  obtain 
the  information  necessary  to  calculate 


the  weighted  average  from  formulation 
data  supplied  by  the  manufacturer  of  the 
coating  or  by  an  analysis  of  each  input 
stream  by  Reference  Method  24  or  an 
alternative  or  equivalent  method 
acceptable  to  the  Administrator.  Coating 
and  organic-solvent  usage  data  may  be 
obtained  from  company  records.  If 
formulation  data  supplied  by  the 
manufacturer  of  the  coating  are  used  to 
determine  VOC  emissions  from  an 
affected  facility,  the  Administrator  may 
require  an  analysis  of  each  coating  (or 
input  stream)  by  Reference  Method  24. 
Where  more  than  one  application 
method  is  used  within  a  single  surface 
coating  operation,  the  owner  or  operator 
shall  determine  the  composition  and 
volume  of  each  coating  applied  by  each 
method  through  a  means  acceptable  to 
the  Administrator. 

(1)  Select  the  transfer  efficiency  for 
the  applicable  method  of  coating 
application  from  Table  1,  If  the  owner  or 
operator  can  demonstrate  to  the 
satisfaction  of  the  Administrator  that 
other  transfer  efficiencies  are 
appropriate,  the  Administrator  will 
approve  their  use  on  a  case-by-case 
basis. 

(2)  For  each  affected  facility  where 
the  coating  is  analyzed  prior  to  dilution, 

(i)  The  mass  of  VOCs  is  calculated  by 
the  following  equation: 


°        ^    i=i    S-     S-     °i      j=l    "^j     "^J 


(ii)  The  volume  of  solids  consumed  is 
determined  by  the  following  equation; 


^     i=l       1        1 


(iii)  The  weighted  average  transfer 
efficiency  is  calculated  by  the  following 
equation: 


n 

I 


m 
I  L. 


T  = 


V       T. 
i=l  k=l  '^ik  S'k 


85098  Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24.  1980  /  Proposed  Rules 


(d)  For  each  affected  facility  where 
compliance  is  achieved  through  the  use 
of  an  add-on  emission  control  system 
that  reduces  emissions  through  the 
destruction  of  VOCs,  the  owner  or 


The  values  of  Q,  and  C,  for  vents  not 
routed  to  any  control  device  shall  be 
determined  by  a  method  acceptable  to 
the  Administrator. 

(3)  Determine  the  overall  reduction 
„t(,r~inry,^^7  r\(  all  mntml  rlpvirps  fnr  nnfi 


M. 
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(iv)  Compliance  with  §  60.452  is 
determined  by  the  following 
relationships: 

G   = 

N  =  G 

N    < 

0.90   kg/£    , 

where 

i  denotes  each  coating  (or  input 
stream)  before  dilution, 

j  denotes  each  dilution  solvent. 

k  denotes  each  application  station. 

n  or  m  denotes  the  total  number  of 
summed  components. 

(3)  For  each  affected  facility  where 
the  coating  is  analyzed  after  dilution, 

(i)  The  mass  of  VOCs  is  calculated  by 
the  following  equation: 


n 
0         d      .^^     c.     c.     c 


(ii)  The  volume  of  solids  consumed  is 
determined  by  the  following  equation: 


n 
=      I 

i=l 


c . 
1 


s . 
1 


(iii)  The  weighted  average  transfer 
efficiency  is  calculated  by  the  following 
equation: 


n 
I 


m 
I   L 


T  = 


V       T 
i=l  k=l  "^ik  ^ik  "^ 


(iv)  Compliance  with  §  60.452  is 
determined  by  the  following 
relationships: 

G  = 

N  =  G 

N  < 

0.90  kg/j!    , 

where 

i  denotes  each  coating  (or  input 
stream)  as  applied. 

k  denotes  each  application  solvent. 

n  or  m  denotes  the  total  number  of 
summed  components. 

(c)  For  each  affected  facility  where 
the  VOC  content  per  unit  volume  of 
coating  solids  (Bi)  of  each  coating  as 
applied  is  equal  to  or  less  than  the 
maximum  allowable  VOC  content 
specified  in  Table  2  for  the  lowest 
transfer  efficiency  of  any  method  of 
application  in  the  affected  facility,  the 
owner  or  operator  is  not  required  to 
calculate  VOC  emissions  for  each 
calendar  month.  The  VOC  content  per 
unit  volume  of  solids  for  each  coating  is 
calculated  by  the  following  equations: 

0      W 
B,    =      S-    °i       . 


where 

i  denotes  a  coating  (or  input  stream) 
to  which  no  organic  dilution  solvent  is 
added  or  which  is  analyzed  after 
dilution, 


or 


n  n 

i      L  0       W       -►     i  L  ,     D  . 

.,      c.  c.      0.         -,  d-      d. 

1=1        1  1         1        J=l  J        J 


2      L        V 
1=1      =i      ^, 


where 

i  denotes  each  coating  (or  input 
stream)  before  dilution. 

j  denotes  each  dilution  solvent. 

n  or  m  denotes  the  total  number  of 
summed  components. 

Table  1. —  Transfer  efficiencies 


Application  method 


Transfer 
efficiency 


Air-atomized  spray  

Airless  spray  

f\^anual  electrostatic  spray 

Flow  coat  ,    ,  

Dip  coat 

Nonrotational  automatic  electrostatic  spray 

Rotating  tiead  automatic  electrostatic  spray 

Electrodeposition 

Powder  


0  40 
0  45 
060 
085 
085 
0  85 
090 
095 
0  95 


Table  2.— Maximum  allowable  VOC  content 

Transfer  efficiency  (T) 

Maximum 

VOC  content 

(B,)  (kg  VOC/ 

1  sdids) 

0  40       

0  45 

0  50 

0  55   

0  60   „ „.. 

0  70   „ .... 

036 
0  40 
0  45 
0,50 
054 

ose 

0  63 

0  75    . 

068 

0  80    _ 

0  85     „ .„.. 

0  90       

0  72 
0  76 
0  81 

0  95     

0  86 
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transfer  efficiency  of  any  application 
method  in  use  in  the  affected  facility: 

(i)  The  minimum  transfer  efficiency  of 
any  coating  application  equipment  used, 
and 

(ii)  The  maximum  VOC  content  per 


owner  or  operator  shall  maintain,  at  the 
source,  daily  records  of  the  incinerator 
combustion  chamber  temperature.  If 
catalytic  incineration  is  used,  the  owner 
or  operator  shall  maintain  at  the  source 


40  CFR  Part  60 

[AD— FRL  1625-83] 

Standards  of  Performance  for  New 
Stationary  Sources;  Priority  List; 
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(d)  For  each  affected  facility  where 
compliance  is  achieved  through  the  use 
of  an  add-on  emission  control  system 
that  reduces  emissions  through  the 
destruction  of  VOCs,  the  owner  or 
operator  shall  calculate  the  uncontrolled 
VOC  emissions  (G)  from  each  such 
affected  facility  during  each  calendar 
month  by  the  procedures  specified  in 
paragraph  (b)  of  this  section.  The  owner 
or  operator  shall  also  determine  the 
controlled  VOC  emissions  (N)  and 
compliance  with  §  60.452  by  the 
following  procedures: 

(1)  Determine  the  destruction 
efficiency  of  a  control  device  (EJ  using 
values  of  the  volumetric  flow  rate  of 
each  of  the  gas  streams  and  the  VOC 
content  {as  carbon)  of  each  of  the  gas 
streams  in  and  out  of  the  device  by  the 
following  equation: 


m 


h  - 


\ 


1=1   "i   "i     .1=1     J 1 


i=l     1      1 


In  subsequent  months,  the  most 
recently  determined  VOC  destruction 
efficiency  may  be  used  for  the 
performance  test,  providing  control 
device  and  capture  system  operating 
conditions  have  not  changed.  Repeat 
this  portion  of  the  performance  test 
when  directed  by  the  Administrator  or 
when  it  is  desirable  to  operate  the 
control  device  at  conditions  different 
from  the  initial  performance  test. 

(2)  Determine  the  fraction  of  total 
VOCs  emitted  by  an  affected  facility 
that  enters  a  particular  control  device 
(F,)  by  using  the  following  equation: 


F      = 


.^^b.^b. 
1=1       1       1 


n 


m 


1=1     1      1      k=l     k     k 


The  values  of  Qf  and  C,  for  vents  not 
routed  to  any  control  device  shall  be 
determined  by  a  method  acceptable  to 
the  Administrator. 

(3)  Determine  the  overall  reduction 
efficiency  of  all  control  devices  for  one 
affected  facility  by  the  following 
equation: 


n 
R    =    I       E       F 
Z=l      '       ' 


(4)  Determine  compliance  with 
§  60.452  by  the  following  relationship: 

N  =  G(1-R)<0:90kg/I, 

where 

i  denotes  each  vent  before  a  control 
device. 

j  denotes  each  vent  after  a  control 
device. 

k  denotes  each  vent  not  routed  to  a 
control  device. 

z  denotes  each  control  device. 

n  or  m  denotes  the  total  number  of 
components  summed. 

(e)  For  each  affected  facility  where 
compliance  is  achieved  through  the  use 
of  a  confrol  device  that  reduces 
emissions  through  the  recovery  of 
organic  solvent,  the  owner  or  operator 
shall  calculate  the  uncontrolled  VOC 
emissions  (G)  from  each  affected  facility 
during  each  calendar  month  by  the 
procedures  specified  in  paragraph  [b]  of 
this  section.  The  owner  or  operator  shall 
also  determine  the  controlled  VOC 
emissions  (N)  and  compliance  with 
§  60.452  by  the  following  procedure.  For 
this  subpart,  each  monthly  calculation  is 
considered  a  performance  test.  Where 
one  organic-solvent  recovery  system 
serves  more  than  one  affected  facility, 
the  owner  or  operator  shall  apportion 
the  organic  solvent  recovered  among  the 
affected  facilities  in  direct  proportion  to 
the  mass  of  uncontrolled  VOCs  emitted 
from  each  affected  facility.  Controlled 
VOC  emissions  are  determined  by  the 
following  procedures: 

(1)  Calculate  the  mass  of  VOCs 
recovered  by  the  following  equation: 

M,  =  L,D,. 

(2)  Determine  the  overall  reduction 
efficiency  for  an  affected  facility: 


M. 


R  = 


M     +  M  . 
0         a 


(3)  Determine  compliance  with 
§  60.452  by  the  following  relationship: 

N  =  G(1-R)<0.90kg//. 

§  60.454    Monitoring  of  emissions  and 
operations. 

The  owner  or  operator  of  an  affected 
facility  that  uses  a  capture  system  and 
an  incinerator  to  comply  with  the 
emission  limits  specified  under  §  60.452 
shall  install,  calibrate,  maintain,  and 
operate  temperature  measurement 
devices  as  prescribed  below: 

(a)  Where  thermal  incineration  is 
used,  a  temperature  measurement 
device  shall  be  installed  in  the  firebox. 
Where  catalytic  incineration  is  used,  a 
temperature  measurement  device  shall 
be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(b)  Eiich  temperature  measurement 
device  shall  be  installed,  calibrated,  and 
maintained  according  to  the 
manufacturer's  specifications.  The 
device  shall  have  an  accuracy  of  the 
greater  of  0.75  percent  of  the 
temperature  being  measured  expressed 
in  degrees  Celsius  or  ±2.5'  C. 

(c)  Each  temperature  measurement 
device  shall  be  equipped  with  a 
recording  device  so  that  a  permanent 
continuous  record  is  produced. 

(Sec.  114  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7414)) 

§  60.455    Reporting  and  recordkeeping 
requirements. 

[a)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
include  the  following  data  in  the  report 
of  the  initial  performance  test  required 
under  §  60.8(a)  and  in  the  reports  of  all 
subsequent  performance'tests  where 
either  the  capture  efficiency  or  the 
destruction  efficiency  of  an  incineration 
system  is  determined: 

(1)  For  each  affected  facility  where 
the  VOC  content  per  unit  volume  of 
coating  solids  (Bj)  of  each  coating  as 
applied  is  equal  to  or  less  than  the 
maximum  allowable  VOC  content 
specified  in  Table  2  for  the  lowest 


transfer  efficiency  of  any  application 
method  in  use  in  the  affected  facility: 

(i)  The  minimum  transfer  efficiency  of 
any  coating  application  equipment  used, 
and 

(ii)  The  maximum  VOC  content  per 
volume  of  coating  solids,  Bj,  as 
calculated  in  §  60.453(c),  of  any  coating 
applied  during  the  month. 

(2)  Where  compliance  is  achieved 
through  the  use  of  an  incineration 
system: 

(i)  The  average  combustion 
temperature  (or  the  average  temperature 
upstream  and  downstream  of  the, 
catalyst  bed),  and 

(ii)  A  description  of  the  method  used 
to  establish  the  amount  of  VOCs 
captured  and  sent  to  the  incinerator. 

(b)  Following  the  initial  performance 
test  report,  each  owner  or  operator  shall 
report  within  10  calendar  days  each 
instance  in  which  the  weighted  average 
of  the  mass  of  VOCs  per  unit  volume  of 
coating  solids  applied,  N,  from  any 
affected  facility  is  greater  than  the  limit 
specified  in  §  60.452. 

(c)  Where  compliance  with  §  60.452  is 
achieved  through  the  use  of  an 
incineration  system,  the  owner  or 
operator  shall  report  quarterly  the 
following  information: 

(1)  For  thermal  incinerators,  all  3-hour 
periods  of  coating  operation  during 
which  the  average  combustion 
temperature  was  more  than  28°  C.  (50° 
F)  below  the  average  combustion 
temperature  of  the  device  during  the 
most  recent  performance  test  at  which 
destruction  efficiency  was  determined. 

(2)  For  catalytic  incinerators,  all  3- 

*  hour  periods  of  coating  operation  during 
which  the  average  temperature  of  the 
device  immediately  before  the  catalyst 
bed  is  more  than  28°  C  (50°  F)  below  the 
average  temperature  of  the  device 
during  the  most  recent  performance  test 
at  which  destruction  efficiency  was 
determined.  The  owner  or  operator  shall 
also  report  all  3-hour  periods  of  coating 
operation  during  which  the  average 
temperature  difference  across  the 
catalyst  bed  is  less  than  80  percent  of 
the  average  temperature  difference  of 
the  device  during  the  most  recent 
performance  test  at  which  destruction 
efficiency  was  determined. 

(3)  Negative  reports  are  required 
quarterly  if  incinerator  parameters 
remain  within  the  limits  outlined  in 
paragraphs  (i)  and  (ii),  above. 

(d)  Each  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
maintain  at  the  source,  for  at  least  2 
years,  records  of  all  data  and 
<;alculations  used  to  determine  VOC 
emissions  from  each  affected  facility. 
Where  compliance  is  achieved  through 
the  use  of  thermal  incineration,  each 


owner  or  operator  shall  maintain,  at  the 
source,  daily  records  of  the  incinerator 
combustion  chamber  temperature.  If 
catalytic  incineration  is  used,  the  owner 
or  operator  shall  maintain  at  the  source 
daily  records  of  the  gas  temperature, 
both  upstream  and  downstream  of  the 
incinerator  catalyst  bed.  Where 
compliance  is  achieved  through  the  use 
of  a  solvent  recovery  system,  the  owner 
or  operator  shall  maintain  at  the  source 
daily  records  of  the  amount  of  solvent 
recovered  by  the  system  for  each 
affected  facility. 

(Sec.  114  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7414)) 

§  60.456    Test  methods  and  procedures. 

(a)  The  reference  methods  in 
Appendix  A  to  this  part,  except  as 
provided  under  §  60.8(b),  shall  be  used 
to  determine  compliance  with  §  60.452 
as  follows: 

(1)  Method  24  or  formulation  data 
supplied  by  the  manufacturer  of  the 
coating  to  determine  the  VOC  content  of 
a  coating.  Procedures  to  determine  VOC 
emissions  are  provided  in  §  60.453. 

(2)  Method  25  for  the  measurement  of 
the  VOC  concentration  in  the  gas  stream 
vent. 

(3)  Method  1  for  sample  and  velocity 
traverses, 

(4)  Method  2  for  velocity  and 
volumetric  flow  rate, 

(5)  Method  3  for  gas  analysis,  and 

(6)  Method  4  for  stack  gas  moisture. 

(b)  For  Method  24,  the  coating  sample 
must  be  a  1-liter  sample  taken  into  a  1- 
liter  container  at  a  point  where  the 
sample  will  be  representative  of  the 
coating  material. 

(c)  For  Method  25,  the  sampling  time 
for  each  of  three  runs  is  to  be  at  least  60 
minutes  and  the  minimum  sample 
volume  is  to  be  at  least  0.003  dscm 
except  that  shorter  sampling  times  or 
smaller  volumes,  when  necessitated  by 
process  variable  or  other  factors,  may 
be  approved  by  the  Administrator. 

(d)  The  Administrator  will  approve 
testing  of  representative  stacks  on  a 
case-by-case  basis  if  the  owner  or 
operator  can  demonstrate  to  the 
satisfaction  of  the  Administrator  that 
testing  of  representative  stacks  yields 
results  comparable  to  those  that  would 
be  obtained  by  testing  all  stacks. 

(Sec.  114  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7414)) 
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40  CFR  Part  60 
[AD— FRL  1625-8a] 

Standards  of  Performance  for  New 
Stationary  Sources;  Priority  List; 
Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule:  Amendment  to 
Priority  List. 

SUMMARY:  The  priority  list  of  major 
source  categories  for  which  EPA  is  to 
promulgate  NSPS  includes  the  category 
"Industrial  Surface  Coating:  Large 
Appliances."  Studies  of  the  appliance 
manufacturing  industry  have  revealed 
that  the  operations,  processes,  and      y 
emissions  characteristic  of  the  coating 
of  certain  comparatively  small 
appliances  are  similar,  and  in  many 
cases  identical,  to  those  associated  with 
larger  appliance  surface  coating. 
Because  there  is  therefore  no  reason  to 
distinguish  among  the  emissions  from 
appliance  surface  coating  operations 
based  solely  on  the  size  of  the  appliance 
being  coated,  it  is  appropriate  to  treat 
surface  coating  of  all  types  of 
appliances  as  a  single  source  category 
for  the  purpose  of  establishing 
standards  of  performance.  The 
Administrator  is  therefore  proposing  to 
amend  the  priority  list  to  aggregate  all 
appliance  surface  coating  operations  in 
one  source  category.  The  proposed 
amendment  is  based  on  the 
Administrator's  judgment  that  emissions 
from  one  appliance  surface  coating 
operations  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

A  public  hearing  will  be  held  to 
provide  interested  persons  an 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  amendment. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  February  23, 1981. 

Public  hearing.  The  public  hearing 
will  be  held  on  January  28, 1981 
beginning  at  9:00  a.m. 

Request  to  speak  at  hearing.  Persons 
wishing  to  present  oral  testimony  at  the 
hearing  should  contact  EPA  by  January 
21,  1981. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section  (A- 
130).  Attention:  Docket  No.  A-80-6,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460. 

Public  hearing.  The  public  hearing  for 
the  proposed  standards  of  performance 
for  appliance  surface  coating  operations 
will  be  held  at  O.A.  Auditorium,  R.T.P., 
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North  Carolina  and  comments  will  be 
received  at  this  time  on  the  proposed 
amendment  to  the  priority  list.  Persons 
wishing  to  present  oral  testimony  should 
notify  Mrs.  Naomi  Purkie.  Emission 
<%tanHarHs  nnri  Enoineerinc  Division 


promulgated,  after  revisions,  on  August 
21,  1979  (40  CFR  60.16.  44  FR  49222).  Of 
the  59  source  categories  on  the  list,  large 
appliance  surface  coating  operations  are 
listed  as  number  28. 


Dated:  December  18, 1980. 
Douglas  M.  Costle, 

Administrator. 

It  is  proposed  to  amend  40  CFR  Part 
60.  §  60.16.  by  revising  item  28  to  read  as 
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All  comments  should  be  addressed  to: 
Acting  Chief  (3AH10).  Air  Programs 
Branch.  U.S.  Environmental  Protection 
Agency.  Curtis  Building.  6th  &  Walnut 
Streets.  Philadelphia.  PA  19106.  ATTN: 
107MD-3. 


Submittal  of  Public  Comments 

The  public  is  invited  to  comment  on 
whether  the  cities  of  Cumberland  and 
Hagerstown  currently  nonattainment 
areas  for  the  Federal  CO  NAAQS's 

snnnlH  np  rpHpcionatpH  ac  aftainmpnt/ 


were  handed  out  at  the  public  hearing 
and  read  into  the  record  of  the  hearing. 
Today  EPA  is  announcing  the 
availability  for  public  review  of  this 
supplemental  information,  and  giving 
notice  of  an  extension  of  time  for 
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North  Carolina  and  comments  will  be 
received  at  this  time  on  the  proposed 
amendment  to  the  priority  list.  Persons 
wishing  to  present  oral  testimony  should 
notify  Mrs.  Naomi  Purkie,  Emission 
Standards  and  Engineering  Division 
(MD-13].  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
5331. 

Background  Information  Document. 
Background  information  on  the 
emissions  from  the  appliance  surface 
coating  industry  may  be  obtained  from 
the  U.S.  EPA  Library  (MI>-35).  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  (919)  541-2777.  Please  refer  to 
Industrial  Surface  Coating: 
Appliances — Background  Information 
for  Proposed  Standards.  EPA-450/3-80- 
037a. 

Docket.  A  docket,  number  A-80-6, 
containing  information  used  by  EPA  in 
development  of  the  standards  of 
performance  for  the  appliance  surface 
coating  industry,  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  1,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  W.  Smith,  Emission  Standards 
and  Engineering  Division  (MD-13), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5421. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  Amend  Priority  List 

Under  Section  111  of  the  Clean  Air 
Act,  EPA  is  required  to  develop 
standards  of  performance  for  new 
stationary  sources  which  the 
Administrator  determines  may 
contribute  significantly  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  hearlth  or  welfare. 
Section  111(f)  of  the  Act,  as  amended  in 
1977,  requires  that  the  Administrator 
promulgate  a  priority  list  of  categories  of 
major  stationary  sources  for  which 
standards  of  performance  for  new 
sources  are  to  be  promulgated. 

In  developing  priorities.  Section  111 
specifies  that  the  Administrator 
consider  (1)  the  quantity  of  emissions 
from  each  source  category,  (2)  the  extent 
to  which  each  pollutant  endangers 
public  health  or  welfare,  and  (3)  the 
mobility  and  competitive  nature  of  each 
stationary  source  category. 

The  priority  list,  which  identifies 
major  source  categories  in  order  of 
priority  for  development  of  regulations, 
was  proposed  on  August  31, 1978,  and 


promulgated,  after  revisions,  on  August 
21, 1979  (40  CFR  60.16,  44  FR  49222).  Of 
the  59  source  categories  on  the  list,  large 
appliance  surface  coating  operations  are 
listed  as  number  28. 

Each  source  category  should  be  broad 
enough  in  scope  to  encompass  emissions 
from  all  similar  processes  and 
operations.  Studies  of  the  appliance 
manufacturing  industry  have  revealed 
that  the  operations,  processes,  and 
emissions  associated  with  surface 
coating  operations  for  appliances  of  all 
sizes  are  similar  enough  to  warrant 
treatment  as  a  single  source  category. 

Many  appliances  not  customarily 
considered  to  be  large  household 
appliances  are  similar  in  size  and  shape 
to  common  household  appliances  such 
as  refrigerators,  freezers,  washers, 
dryers,  and  ranges.  The  coating 
application  methods — flow  coat,  dip 
coat,  electrodeposition,  and  air,  airless, 
and  electrostatic  spray — are  identical. 
These  additional  appliance  coating 
operations  use  coating  materials  similar 
to  those  used  in  large  appliance  coating 
operations.  Coating  performance 
specif'f^afions  are  also  similar  except  for 
slight  variations  depending  upon 
whether  the  unit  is  designed  for  indoor 
or  outdoor  use.  Therefore,  these 
operations  produce  the  same  types,  and 
proportionately  the  same  quantities,  of 
VOC  emissions  as  large  appliance 
surface  coating  operations. 

As  a  result,  there  is  no  reason  to 
distinguish  among  appliance  surface 
coating  operations  based  solely  on  the 
size  of  the  appliance  passing  through  the 
coating  process.  It  is  therefore  more 
appropriate  to  treat  surface  coating  of 
ail  appliances  as  a  single  category. 

In  promulgating  the  priority  list, 
coating  operations  for  large  appliances 
were  found  to  contribute  significantly  to 
air  pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Accordingly,  the  category  of 
surface  coating  operations  for  all 
appliances,  which  encompasses  large 
appliance  surface  coating  operations, 
also  constitutes  a  major  source  category 
and  will  be  treated  as  a  single  category 
of  sources  for  the  purpose  of 
establishing  standards  of  performance. 

Proposed  standards  of  performance 
for  appliance  surface  coating  operations 
appear  elsewhere  in  this  issue  of  the 
Federal  Register.  This  proposed 
rulemaking  is  issued  under  the  authority 
of  Sections  111  and  301(a)  of  the  Clean 
Air  Act  as  amended  (42  U.S.C.  7411  and 
7601(a)). 


Dated:  December  18, 1960. 
Douglas  M.  Costle, 

Administrator. 

It  is  proposed  to  amend  40  CFR  Part 
60,  §  60.16,  by  revising  item  28  to  read  as 
follows: 

§60.16    Priority  list. 

•  •         *         •         * 

28.  Industrial  Surface  Coating: 
Appliances. 

•  *        *        *        • 

(Sees.  Ill,  301(a),  Clean  Air  Act  as  amended 
(42  U.S.C.  7411,  7601(a)) 

|FR  Doc,  80-40136  Filed  12-23-80;  8:45  am| 
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40  CFR  Part  81 
[A-5-FRL  1711-2] 

Proposed  Section  107  Redesignation 
for  Maryland 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  Rule. 

SUMMARY:  The  State  of  Maryland  has 
revised  its  list  of  air  quality  attainment 
designations  for  two  cities  within  the 
State  with  respect  to  carbon  monoxide 
(CO).  The  State  has  changed  the 
designations  for  these  two  cities 
(Cumberland  and  Hagerstown)  from 
nonattainment  of  primary  standards  to 
attainment/unclassified. 

EPA  proposes  to  approve  these 
changes  submitted  by  Maryland.  The 
purpose  of  this  notice  is  to  solicit  public 
comments  on  this  proposed  action.  All 
other  Section  107  designations  for  the 
State  of  Maryland  not  discussed  in  this 
notice  remain  intact. 
DATE:  Comments  on  these  proposed 
designations  changes  should  be 
sumitted  on  or  before  January  23, 1981. 
ADDRESSES:  Copies  of  the  associated 
support  materials  are  avialable  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  III,  Curtis  Building,  10th  floor, 
6th  &  Walnut  Streets,  Philadelphia,  PA 
19106. 
Public  Information  Reference  Unit, 
Room  2922,  EPA  Library,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C. 
20460. 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Environmental 
Health  Administration,  Air  Quality 
Programs,  201  W.  Preston  Street, 
Baltimore,  Maryland  21201,  ATTN: 
Mr.  George  Ferreri. 
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Emergency  Response  Section, 

Environmental  Protection  Agency.  Rm. 

E-124.  401  M  St.,  SW..  Washington.  D.C. 

20460. 

FOR  FURTHER  INFORMATION  CONTACT. 

riintnn  Flptrhpr  f2n2-42fi-02231. 


Based  on  the  above  information 
considered  by  the  agency,  the 
insignificance  of  raspberries  in  the  daily 
diet,  and  the  fact  that  no  animal  feed 
item  is  involved,  the  tolerance 
established  bv  amending  40  CFR  Part 


40  CFR  Part  180 

[PH-FRL  1712-5;  PP  9F2198/P163] 

Fluchloralin;  Proposed  Tolerances 
AGENCY:  Environmental  Protection 
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All  comments  should  be  addressed  to: 
Acting  Chief  (3AH10),  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  Curtis  Building,  6th  &  Walnut 
Streets.  Philadelphia.  PA  19106.  ATTN: 
107MD-3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  A.  Frankford  (3AH12),  U.S. 
Environmental  Protection  Agency, 
Region  III,  Curtin  Building,  6th  &  Walnut 
Streets,  Philadelphia,  PA  19106.  Phone: 
215/597-8392. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  107(d)(1)  of  the  Clean  Air  Act 
("Act")  required  States  to  submit  to  the 
Administrator  a  list  identifying  all  air 
quality  control  areas,  or  portions 
thereof,  that  have  not  attained  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  Act  further  requires  that 
the  Administrator  promulgate  this  list, 
with  such  modifications  as  he  deems 
necessary,  as  required  by  Section 
107(d)(2)  of  the  Act.  On  March  3, 1978, 
the  Administrator  promulgated 
nonattainment  designations  for 
Maryland  for  total  suspended 
particulates  (TSP),  sulfur  dioxide,  (SO2), 
carbon  monoxide  (CO),  ozone  (O3),  and 
oxides  of  nitrogen  (NO,),  43  FR  8962. 
These  designations  were  effective 
immediately  and  public  comment  was 
solicited.  On  September  12, 1978,  in 
response  to  the  comments  received,  the 
Admihistrator  revised  and  amended 
certain  of  the  original  designations,  43 
Fed.  Reg.  40502.  The  Act  also  provides 
that  a  State,  from  time  to  time,  may 
review  and  revise  its  designations  list 
and  submit  these  revisions  to  the 
Administrator  for  promulgation  (Section 
107(d)(5)  of  the  Act).  The  criteria  and 
policy  guidelines  governing  these 
revisions  and  the  Administrator's 
review  of  them  are  the  same  that  were 
used  in  the  original  designations  and 
which  are  summarized  in  the  Federal 
Register  on  March  3, 1978,  43  FR  8962; 
September  11, 1978,  43  FR  40412;  and 
September  12, 1978,  43  FR  40502. 
Maryland  has  revised  its  original 
designation  list  and  on  September  21, 
1979  submitted  these  revisions  to  EPA. 

Proposed  CO  Redesignations 

The  State  of  Maryland  has  revised  CO 
designations  for  the  cities  of 
Cumberland  and  Hagerstown  from 
nonattainment  of  primary  CO  NAAQS's 
to  attainment/unclassified.  Pursuant  to 
this  revision,  the  Stale  submitted  8 
quarters  of  air  quality  data  showing  no 
violations  of  the  standard.  Therefore, 
EPA  proposed  to  redesignate  these 
areas  to  "does  meet  primary  standards" 
in  accordance  with  Maryland's  revision. 


Submittal  of  Public  Comments 

The  public  is  invited  to  comment  on 
whether  the  cities  of  Cumberland  and 
Hagerstown  currently  nonattainment 
areas  for  the  Federal  CO  NAAQS's 
should  be  redesignated  as  attainment/ 
unclassified  areas  for  these  CO 
NAAQS's. 

All  comments  received  on  or  before 
January  23, 1981  will  be  considered. 
However,  until  EPA  actually 
promulgates  a  final  redesignation 
changing  the  area  from  nonattainment  to 
attainment/unclassified,  the  required 
State  Implementation  Plan  (SIP) 
revisions  satisfying  Part  D  of  the  1977 
Clean  Air  Act  Amendments  will 
continue  to  apply. 

All  comments  should  be  addressed  to; 
Acting  Chief  (3AH10),  Air  Programs 
Branch,  U.S.  Environmental  Protection 
Agency,  Region  III,  Curtis  Building,  6th  & 
Walnut  Street,  10th  floor,  Philadelphia, 
PA  19106,  ATTN:  107MD-3. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized."  I 
have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

(Sec.  107(d).  171(2),  301(a)  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7407(d),  7501(2), 
7601(a))  ^; 

Dated:  November  13.  1980. 
Jack  J.  Schramm, 

Regional  Administrator. 
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40  CFR  Part  123 
[SW-4-FRL  1711-8] 

Georgia's  Application  for  Interim 
Authorization,  Phase  I 

agency:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  time  for  comments 

on  Georgia's  Application  for  Interim 

Authorization. 

SUMMARY:  On  December  15, 1980,  a 
public  hearing  was  held  concerning 
Georgia's  application  for  Interim 
Authorization,  Phase  I  to  administer  a 
hazardous  waste  management  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976.  On  December  12, 
Georgia  submitted  to  EPA  some 
additional  information  clarifying  some 
questions  raised  by  EPA.  Copies  of  the 
correspondence  received  from  Georgia 


were  handed  out  at  the  public  hearing 
and  read  into  the  record  of  the  hearing. 
Today  EPA  is  announcing  the 
availability  for  public  review  of  this 
supplemental  information,  and  giving 
notice  of  an  extension  of  time  for 
submittal  of  written  comments  to 
December  29, 1980. 
DATE:  Comments  on  Georgia's 
application  for  Interim  Authorization 
must  be  received  by  December  29, 1980. 
ADDRESSES:  Copies  of  the  supplemental 
information  provided  by  the  State  of 
Georgia  are  available  at  the  following 
addresses  for  inspection  and  copying  by 
the  public: 

(1)  Land  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
270  Washington  Street,  S.W.,  Room 
822,  Atlanta,  Georgia  30334, 
Telephone:  404/656-2833. 

(2)  Environmental  Protection  Agency, 
Regional  Office  Library,  Room  121, 
345  Courtland  Street,  N.E.,  Atlanta, 
Georgia  30365,  Telephone:  404/881- 
4216. 

(3)  EPA  Headquarters  Library,  Room 
2404,  401  M  Street,  S.W.,  Washington, 
D.C.  20460. 

Written  comments  should  be  addressed 
to:  Heather  M.  Ford.  Residuals 
Management  Branch,  Environmental 
Protection  Agency.  345  Courtland 
Street,  N.E.,  Atlanta,  Georgia  30365, 
Telephone:  404/881-3016. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  M.  Ford  (404)  881-3016. 

Dated:  December  16.  1980. 
Rebecca  W.  Hanmer, 

Regional  .4  dministrator. 

|FK  Dor  WMOls:  Fiifi!  i:-2:i-(t(i  a 4.i  ,im| 
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40  CFR  Part  180 

(PP  4E1454/P164;  PH-FRL  1713-6] 

Dlphenamld;  Proposed  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  proposes  that  a 
tolerance  be  established  for  the 
herbicide  diphenamid  including  its 
desmethyl  metabolite.  This  proposal 
was  submitted  by  the  Interregional 
Research  Project  No.  4  (lR-4).  This 
amendment  will  establish  a  maximum 
permissible  level  for  residues  of  the 
subject  herbicide  on  raspberries  at  1.0 
part  per  million  (ppm). 
DATE:  Comments  must  be  received  on  or 
before  January  23. 1981. 

ADDRESS:  Written  comments  to:  Clinton 
Fletcher,  Registration  Division  (TS-767). 
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reproduction  study  (rat)  with  a  NOEL  of 
10,144  ppm;  a  teratology  study  (rabbit) — 
negative  at  3,000  mg/kg;  a  dominant 
lethal  mutagenicity  study  (rat) — 
negative  at  500  mg/kg;  a  cytogenicity 
study  (rat) — negative  at  10,144  ppm;  and 


,♦1,  f„ 


of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  which  contains  any  of  the 
ingredients  listed  herein,  may  request, 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register,  that  this 


SUMMARY:  This  notice  proposes  that  a 
tolerance  be  established  for  residues  of 
the  incesticide  methidathion  [0,0- 
dimethylphosphorodithioate,  S-ester 
with4-(mercaptomethyl)-2-methyloxy- 
A*"l,3,4.-thiadiazolin-5-one)  and  its 
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Emergency  Response  Section, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St.,  SW..  Washington.  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT. 
Clinton  Fletcher  (202-^26-0223). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  PO  Box  231,  Rutgers  University, 
New  Brunswick,  NJ  08903,  has  submitted 
pesticide  petition  number  4E1454  to  EPA 
on  behalf  of  the  IR^  Technical 
Committee  and  the  Agricultural 
Experiment  Station  of  Maryland. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  herbicide  diphenamid  (A'.A^- 
dimethyl-2,2-diphenylacetamide) 
including  its  desmethyl  metabolite  (A^- 
methyl-2,2-diphenylacetamide)  in  or  on 
the  raw  agricultural  commodity 
raspberries  at  1.0  ppm. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerance  of  1.0  ppm  in  or  on  raspberries 
were  a  2-year  rat  feeding  study  with  a 
no-observed-effect-level  (NOEL)  of  200 
ppm:  a  2-year  dog  feeding  study  with 
NOEL  of  120  ppm:  a  three-generation  rat 
reproduction  study  indicating  that 
reproduction  performance  was 
uninfluenced  with  a  dietary  intake  of  30 
mg/kg:  and  90-day  studies  in  dogs  and 
rats  demonstrating  that  the  metabolite 
nordiphenamid  displays  toxic  properties 
similar  to  diphenamid  but  to  a  lesser 
extent. 

Data  currently  lacking  and  considered 
desirable  include  studies  evaluating  the 
oncogenic  and  teratogenic  potential  of 
diphenamid.  Based  on  the  long-term 
studies  used  to  support  the  proposed 
tolerance,  the  acceptable  daily  intake 
(ADI)  has  been  calculated  to  be  0.03  mg/ 
kg/day,  and  employing  a  100-fold  safety 
factor.  The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5  kg  daily  diet  is 
calculated  to  be  0.1085  mg/day.  The 
current  action  will  add  0.005  mg/day  to 
the  TMRC.  The  increased  incremental 
risk  resulting  from  the  proposed  use  has 
been  determined  to  be  insignificant. 

The  metabolism  of  diphenamid  is 
adequately  understood  and  an  adequate 
analytical  method  (gas  chromatography) 
is  available  for  enforcement  purposes. 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 


Based  on  the  above  information 
considered  by  the  agency,  the 
insignificance  of  raspberries  in  the  daily 
diet,  and  the  fact  that  no  animal  feed 
item  is  involved,  the  tolerance 
established  by  amending  40  CFR  Part 
180  will  protect  the  public  health.  It  is 
proposed,  therefore,  that  the  tolerance 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  on  or  before 
January  23, 1981  this  rulemaking 
proposal  be  referred  to  an  advisory 
committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  The  comments 
must  bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number,  "[PP  4E1454/P164]."  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  for  public 
inspection  in  the  office  of  Clinton 
Fletcher,  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Note.— Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialWed 
development  procedures.  EPA  labels  these 
other  regulations  "specialized."  This 
proposed  rule  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(Sec.  408(e).  68  Stat.  514  (21  U.S.C.  346a(e))) 

Dated:  December  17. 1980. 
Robert  V.  Brown, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart  C  of 
40  CFR  Part  180  be  amended  by 
alphabetically  inserting  the  raw  agricultural 
commodity  "raspberries"  in  the  table  under. 
§  180.230  to  read  as  follows: 

§  180.230    Diphenamid;  tolerance  for 
residues. 


Commodity  and  part  per  rnillion 

***** 

Raspberries.  1.0. 

***** 
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40  CFR  Part  180 

[PH-FRL  1712-5;  PP  9F2198/P163] 

Fluchloralin;  Proposed  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 

SUMMARY:  This  proposal  requests  the 
establishment  of  tolerances  for  residues 
of  the  herbicide  fluchloralin  [N  -  (2- 
chloroethyI)-a,  a,  a-trifluoro-2, 6-dinitro- 
iV-propyl  -  p  -  toluidine]  in  or  on  the  raw 
agricultural  commodities  peanuts, 
peanut  forage,  and  peanut  hay  at  0.05 
part  per  million  (ppm)  and  peanut  hulls 
at  0.1  ppm.  This  proposal  was  submitted 
by  BASF  Wyandotte  Corp.  This 
proposal  will  establish  the  maximum 
permissible  levels  for  residues  of 
fluchloralin  in  or  on  peanuts,  peanut 
forage,  peanut  hay,  and  peanut  hulls. 
DATE:  Written  comments  should  be 
received  on  or  before  January  23, 1981. 
80P-1290 

ADDRESS:  Written  comments  to:  Robert 
J.  Taylor,  Product  Manager  (PM)  25, 
Registration  Division  (TS-767),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  E-359,  401  M  St., 
SW.,  Washington,  D.C.  20460,  (202-755- 
2196). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  published  in  the 
Federal  Register  of  June  7, 1979  (44  FR 
32737)  that  BASF  Wyandotte  Corp.,  100 
Cherry  Hill  Rd.,  PO  Box  181,  Parsippany, 
NJ  07054,  had  filed  a  pesticide  petition 
(9F2198)  with  the  EPA.  This  petition 
proposed  the  establishment  of 
tolerances  for  residues  of  the  herbicide 
fluchloralin  [A^-(2-chloroethyl)  -  a.a.a- 
trifluoro-2,6-dinitro-yV-propyl  -  p  - 
toluidine]  in  or  on  the  raw  agricultural 
commodities  peanuts  and  peanut  hay  at 
0.05  ppm  and  peanut  hulls  at  0.1  ppm. 

The  petitioner  subsequently  amended 
the  petition  by  submitting  a  revised 
Section  F  petition,  proposing  an 
additional  tolerance  of  0.05  ppm  of 
peanut  forage.  Because  there  is  a 
potential  increase  in  the  risk  to  humans, 
this  tolerance  is  being  proposed  at  this 
time  to  allow  for  public  comment. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
evaluated  included  an  acute  oral  LDjo 
study  (rat)  with  an  LDso  of  1,550 
milligrams(mg)/kilograms(kg);  a  90-day 
feeding  study  (rat)  with  a  no- 
observable-effect-level  (NOEL)  greater 
than  500  mg/kg/day;  a  90-day  oral 
dosing  study  (dog)  with  a  NOEL  of  5.25 
nig/kg/day:  a  2-year  feeding  study  (rat) 
with  a  NOEL  of  4,400  ppm  (no 
incogenicity);  a  3-generation 
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well  as  other  liver  lesions  of  male  mice 
treated  with  100  ppm  methidathion. 
However,  the  theoretical  maximum 
residue  contribution  (TMRC)  from  the 
proposed  use  is  only  2  x  10-s  mg/day/ 


be  available  for  public  inspection  in  the 
office  of  Clinton  Fletcher  from  8:00  a.m. 
to  4:00  p.m.  Monday  through  Friday, 
except  holidays. 
Note.— Under  Executive  Order  12044,  EPA 


University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  number 
0E2371  to  EPA  on  behalf  of  the  IR-4 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
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reproduction  study  (rat)  with  a  NOEL  of 
10,144  ppm:  a  teratology  study  (rabbit) — 
negative  at  3,000  mg/kg:  a  dominant 
lethal  mutagenicity  study  (rat) — 
negative  at  500  mg/kg;  a  cytogenicity 
study  (rat) — negative  at  10,144  ppm;  and 
an  18-month  feeding  study  (mice)  with  a 
NOEL  of  4,400  ppm  (no  oncogenicity). 

Data  desirable  but  lacking  are  a. 
subchronic  oral  toxicity  study  in  a  non- 
rodent  species  longer  than  90  days  in 
duration,  a  teratology  study  on  a  second 
species,  and  additional  mutagenicity 
testing.  Although  a  subchronic  oral 
toxicity  study  in  dogs  has  not  been 
submitted,  establishment  of  these 
tolerances  is  acceptable,  since  exposure 
from  peanuts  will  increase  the  allowable 
daily  intake  (ADI)  by  only  0.17  percent. 
The  petitioner  has  been  informed  of 
these  data  deficiencies  and  has  agreed 
(in  his  letter  of  June  13, 1980)  to  perform 
the  studies  and  to  remove  the  use  from 
the  label  should  the  results  of  these 
studies  exceed  the  risk  criteria  for 
chronic  toxicity  as  stated  in  §  162.11  of 
the  regulations. 

Tolerances  of  0.05  ppm  have 
previously  been  established  for 
fluchloralin  on  cottonseed  and  soybeans 
for  a  theoretical  maximal  residue 
contribution  (TMRC)  of  0.0008  mg/day 
in  a  1.5  kg  diet  compared  with  a 
maximal  permissible  intake  (MPI)  of 
0.1575  for  a  60-kg  human  or  0.51  percent 
of  the  ADI.  The  current  action  will  add 
0.0003  mg/day  to  the  diet  for  a  total 
TMRC  of  0.0011  mg/day/1.5  kg  or  0.68 
percent  of  the  ADI.  The  ADI  is  based  on 
the  NOEL  in  the  90-day  oral  dosing 
study  in  dogs  and  a  safety  factor  of 
2,000. 

There  are  no  regulatory  actions 
pending  against  continued  registration 
of  fluchloralin.  The  product  contains  a 
nitrosamine  at  levels  of  under  1  ppm. 
Based  on  the  recent  agency  policy  that 
was  published  in  the  Federal  Register  of 
June  25, 1980  (45  FR  42854)  this  falls 
below  the  currently  acceptable  risk 
criteria.  The  metabolism  of  fluchloralin 
in  plants  and  animals  has  been  • 
adequately  delineated  for  the  proposed 
use.  An  adequate  analytical  method  (gas 
chromatography  using  an  electron 
capture  detector)  is  available  for 
enforcement  purposes.  There  is  no 
reasonable  expectation  of  residues 
occurring  in  eggs,  milk,  meat,  and  meat 
byproducts  of  poultry  and  livestock, 
therefore  §  180.6(a)(3)  applies.  There  are 
no  other  considerations  in  establishment 
of  these  tolerances  and  it  is  concluded 
that  the  tolerances  will  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tolerances  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 


of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  which  contains  any  of  the 
ingredients  listed  herein,  may  request, 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register,  that  this 
rulemaking  proposal  be  referred  to  an 
advisory  committee  in  accordance  with 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  The  comments 
must  bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  "PP  9F2198/P163."  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  for  public 
inspection  in  the  office  of  Robert  J. 
Taylor  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
holidays. 

Note. — Executive  Order  12044  requires  EPA 
to  judge  whether  a  regulation  is  "significant" 
and  therefore  subject  to  the  procedural 
requirements  of  the  Order  or  whether  it  may 
follow  other  specialized  development 
procedures.  EPA  labels  these  other 
regulations  "specialized."  This  proposed  rule 
has  been  reviewed,  and  it  has  been 
determined  that  it  is  a  specialized  regulation 
jio\  subject  to  the  procedural  requirements  of 
Executive  Order  12044. 
(Sec.  408(e),  68  Stat.  514;  (21  U.S.C.  346a(e))) 

Dated:  December  15, 1980. 
Douglas  D.  Campt, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart 
C  of  40  CFR  Part  180  be  amended  by 
alphabetically  inserting  the  following 
raw  agricultural  commodities  in  the 
table  under  §  180.363  to  read  as  follows: 

§  180.363    Fluchloralin;  tolerances  for 
residues. 


Commodibes 


Parts  per 
million 


Peanuts 0.05 

Peanut  forage .05 

Peanut  hay .05 

Peanut  hulls .1 
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40  CFR  Part  180 

[PP  9E2194/P156;  PH-FRL  1713-1] 

Methidathion;  Proposed  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 


summary:  This  notice  proposes  that  a 
tolerance  be  established  for  residues  of 
the  incesticide  methidathion  (0,0- 
dimethylphosphorodithioate,  S-ester 
with4-(mercaptomethyl)-2-methyloxy- 
A*"l,3,4,-thiadiazolin-5-one)  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  mangos  at  0.05  part  per 
million  (ppm).  This  proposal  was 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4).  This  amendment 
will  establish  a  maximum  permissible 
level  for  residues  of  the  subject 
insecticide  in  or  on  mangos  at  O).05  part 
per  million  (ppm). 

DATE:  Written  comments  must  be 
received  on  or  before  January  23, 1981. 
ADDRESS:  Written  comments  to:  Clinton 
Fletcher,  Office  of  Pesticide  Programs, 
Rm.  E-124,  Registration  Division  (TS- 
767),  Environmental  Protection  Agency, 
401  M  ST.,  SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clinton  Fletcher  (202-426-0223) 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  Pesticide  Petition  No. 
9E2194  to  EPA  on'behalf  of  the  IR-4 
Technical  Committee  and  the 
Agricultural  Experiment  Station  of 
Florida.  This  petition  proposes  that  a 
tolerance  be  established  for  the 
insecticide  methidathion  (0.0- 
diraethylphosphorodithioate,  5-ester 
with4-(mercaptomethyl)-2-methyloxy- 
A*"l,3,4,-thiadiazolin-5-one)  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  mangos  at  0.05  part  per 
million  (ppm). 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicology  data 
considered  in  support  of  0.05  ppm  in  or 
on  mangos  were  a  2-year  dog  feeding 
study  and  a  2-year  rat  feeding  study 
both  with  no-observed-effect-levels 
(NOEL)  or  4  ppm;  a  Rhesus  monkey 
feeding  study  with  a  NOEL  of  5  ppm, 
based  on  anticholinesterase  effects;  a 
multi-generation  rat  reproduction/ 
terathology  study  with  a  NOEL  of  32 
ppm;  a  hen  demyelination  study 
negative  at  50  milligrams  (mg)/kilogram 
(kg)  of  body  weight  (bw)  for  4  weeks;  a 
mouse  dominant  lethal  assay  negative 
up  to  45  mg/kg  of  bw.  Data  currently 
lacking  but  considered  desirable  include 
an  acute  delayed  neurotoxicity  study,  a 
second  oncogenicity  study  in  the  mouse, 
and  a  teratology  study  in  a  second 
species.  The  24-month  mouse 
oncogenicity  study  shows  significant 
increase  in  hepatocellular  neoplasms,  as 
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analytical  method  (gas  chromatography) 
is  available  for  enforcement  purposes. 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  ^his 
chemical. 
Based  on  the  above  information     / 


Commodity 


Asparagus .. 


Parts  per 
million 

0,2 


|FR  Doc  80-40134  Kiled  12-23-80:  8:45  ami 


The  Administrator  has  concluded  that 
the  requested  change  can  be 
toxicologically  supported  since  the 
existing  5.0  ppm  tolerance  for  2,4^D  on 
citrus  will  not  be  exceeded  by  the 
addition  of  the  oostharvest  use  of  the 
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well  as  other  liver  lesions  of  male  mice 
treated  with  100  ppm  methidathion. 
However,  the  theoretical  maximum 
residue  contribution  (TMRC)  from  the 
proposed  use  is  only  2  x  10-s  mg/day/ 
1.5  kh  daily  diet.  This  minute  increase  is 
considered  negligible  in  comparison 
with  the  current  estimated  TMRC  of 
0.0219/mg/day/l.5  kg  daily  diet.  In 
addition,  the  proposed  use  does  not 
change  the  20.13  percent  acceptable 
daily  intake  (ADI)  currently  established 
by  tolerance  regulations. 

The  ADI  had  been  calculated  to  be 
0.01  mg/kg  of  bw/day  based  on  the  4 
ppm  NOEL  in  the  2-year  dog  feeding 
study  and  employing  a  10-fold  safety 
factor  with  regard  to  chronic  effects 
other  than  oncogenicity.  Tolerances 
have  been  previously  established  for  a 
variety  of  commodities  and  range  from 
0.05  ppm  to  6  ppm.  These  tolerances 
utilize  20.31  percent  of  the  ADI. 

The  metaboUsm  of  methidathion  is 
adequately  understood  and  an  adequate 
analytical  method  (gas-liquid 
chromatography)  is  available  for 
enforcement  purposes.  Since  mangos  are 
not  animal  feed  items  there  is  no 
reasonable  expectation  of  residues  in 
meat,  milk,  poultry,  and  eggs.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 
However,  the  agency  will  reevaluate  all 
the  existing  tolerances  for  methidathion 
now  that  the  final  report  and  validation 
audit  of  the  laboratory  records  on  the 
carcinogenicity  study  are  available. 

Based  on  the  above  information 
considered  by  the  Agency  and  the 
insignificance  of  mangos  in  the  diet,  it  is 
concluded  that  the  tolerance  of  0.05  ppm 
in  or  on  mangos  would  protect  the 
public  health.  In  light  of  the  24-month 
oncogenicity  study,  the  Agency 
considers  the  cancer  risk  from  dietary 
exposure  of  methidathion-treated 
mangos  to  be  insignificant  (negligible) 
since  the  ADI  and  TMRC  are  not 
affected  by  the  proposed  use. 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide,  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  which  contains  any  of 
the  ingredients  listed  herein,  may 
request,  on  or  before  January  23, 1981, 
that  this  rulemaking  proposal  be 
referred  to  an  advisory  committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  The  comments 
must  bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  "PP  9E2194/P156".  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 


be  available  for  public  inspection  in  the 
office  of  Clinton  Fletcher  from  8:00  a.m. 
to  4:00  p.m.  Monday  through  Friday, 
except  holidays. 

Note.— Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and.  therefore,  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  that 
other  regulations  "specialized".  This 
proposed  rule  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(Sec.  408(e)  68  Slat.  514  (21  U.S.C.  346a(e)] 

Dated:  December  17, 1980. 
Robert  V.  Brown, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart 
C  of  40  CFR  Part  180,  be  amended  by 
alphabetically  inserting  "mangos"  in  the 
table  under  §  180.298  to  read  as  follows: 

§  180.298    Methidathion;  tolerances  for 
residues. 


Commodity  and  part  per  million 

***** 

Mangos,  0.05. 
***** 

|FR  Doc.  80-^0131  Filed  12-23-aO:  8:45  am| 
BILUNG  CODE  6560-01 -M 

40  CFR  Part  180 

[PP  0E2371/P165;  PH-FRL  1713-4] 

Terbacll;  Proposed  Tolerance 
agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule.     


SUMMARY:  This  notice  proposes  that  a 
tolerance  be  established  for  the 
herbicide  terbacil  and  its  metabolites. 
This  proposal  was  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4).  This  amendment  will  establish  a 
maximum  permissible  level  for  residues 
of  the  subject  herbicide  on  asparagus  at 
0.2  part  per  million  (ppm). 
DATE:  Comments  must  be  received  on  or 
before  January  23, 1981. 
ADDRESS:  Written  comments  to:  Clinton 
Fletcher,  Registration  Division  (TS-767), 
Emergency  Response  Section, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St.,  SW.,  Washington.  D.C. 
20460. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Clinton  Fletcher  (202-426-0223). 
SUPPL£MENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 


University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  number 
0E2371  to  EPA  on  behalf  of  the  IR^ 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
Michigan  and  Washington. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  propose  the  establishment 
of  a  tolerance  for  residues  of  the 
herbicide  terbacil  (3-tert-butyl-5-chloro- 
6-methyluracil)  and  its  metabolites  3- 
tert-butyl-5-chloro-6- 
hydroxymethyluracil  (A),  6-chloro-2,3- 
dihydro-7-hydroxymethyl-3,3-dimethyl- 
5//-oxazolo-(3,2-a)  pyrimidin-5-one  (B) 
and6-chloro-2,3-dihydro-3,3,7-trimethyl- 
5//-oxazolo  (3,2-a)  pyrimidin-5-one  (C) 
of  0.2  ppm  in  or  on  asparagus. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerance  of  0.2  ppm  in  or  on  asparagus 
were  a  rat  acute  oral  toxicity  study  with 
an  LDso  greater  than  7.5  grams  (gm)/ 
kilogram  (kg);  a  2-year  rat  feeding  study 
with  no-observable-effect-level  (NOEL) 
of  250  ppm;  a  2-year  dog  feeding  study 
with  a  NOEL  of  50  ppm;  a  three- 
generation  rat  reproduction  study  with  a 
NOEL  of  250  ppm  (highest  level  tested); 
and  a  bacterial  phage  mutagenicity 
assay.  Data  currently  lacking  and 
considered  desirable  include  an 
oncogenicity  study  in  a  second  species; 
teratology  studies  in  two  test  species; 
and  additional  mutagenicity  testing  in 
accordance  with  the  proposed 
guidelines. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  dog  feeding  Study 
(NOEL  of  1.25  milligrams  (mg)/kg/day) 
and  using  a  100-fold  safety  factor,  is 
calculated  to  be  0.0125  mg/kg  of  body 
weight  (bw)/day.  The  maximum 
permitted  intake  (MPl)  for  a  60  kg 
human  is  calculated  to  be  0.75  mg/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5  kg  daily  diet  is 
calculated  to  be  0.0774  mg/day.  The 
current  action  will  utilize  0.03  percent  of 
the  ADI.  Published  tolerances  utilize 
10.32  percent  of  the  ADI.  Thus,  the 
increment  in  theoretical  exposure  is 
minimal.  The  risk,  if  any,  is  judged  to  be 
acceptable,  even  though  a  second 
oncogenicity  study  is  not  available. 
Also,  the  reproduction  study  provides 
adequate  assurance  that  terbacil  has  a 
low  potential  for  adverse  effects, 
although  a  teratology  study,  per  se,  has 
not  been  performed. 

The  metabolism  of  terbacil  is 
adequately  understood  and  an  adequate 
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Dated: 
Robert  V.  Brown. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart 
C  of  40  CFR  Part  180  be  amended  by 


Department  of  the  Interior  is  revising  its 
rulemaking  procedures  implementing 
Executive  Order  12044,  "Improving 
Government  Regulations"  (March  23, 
1978),  to  incorporate  the  requirements  of 
the  Act. 


Send  comments  to:  Honorable  Tom 
Norton,  Mayor,  Town  of  Gulf  Shores. 
Town  Hall,  P.O.  Box  299,  Gulf  Shores, 
Alabama  36542. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  National  Flood 
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analytical  method  (gas  chromatography) 
is  available  for  enforcement  purposes. 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  this 
chemical.  ' 

Based  on  the  above  information     / 
considered  by  the  agency,  the  tolerance 
established  by  amending  40  CFR  Pdrt 
180  would  protect  the  public  health.  It  is 
proposed,  therefore,  that  the  tolerance 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  advisory  committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  The  comments 
must  bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  "[PP  0E2371/P165]."  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  for  public 
inspection  in  the  office  of  Clinton 
Fletcher  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Note. — Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  "specialized."  This 
proposed  rule  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12444. 
(Sec.  408(e),  68  Stat.  514  (21  U.S.C.  346a(e))) 

Dated:  December  17, 1980. 

Robert  V.  Brown, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart 
C  of  40  CFR  Part  180  be  amended  by 
alphabetically  inserting  the  raw 
agricultural  commodity  "asparagus"  in 
the  table  under  §  180.209(b)  to  read  as 
follows: 

§  180.209 

Terbacil;  tolerance  for  residues. 

***** 

(b)*  *  * 


Commodity 


Asparagus. 


Parts  per 

million 

0.2 


IFR  Doc.  80-^0134  Kiled  12-23-80:  8:45  ,im| 
BILLING  CODE  6S6a-32-M 


40  CFR  Part  180 

[PH-FRL  1713-3;  OPP-260038] 

2,4-D  Isopropyl  Ester;  Proposed 
Tolerance  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

SUMMARY:  This  notice  proposes  that  40 
CFR  180.142(a)  be  revised  to  allow  the 
postharvest  use  of  the  2,4-Z7  isopropyl 
ester  in  or  on  the  raw  agricultural 
commodity  citrus  fruits  under  the 
established  5  parts  per  million  (ppm) 
tolerance  for  citrus  fruits.  This  proposal 
was  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4)  on  behalf 
of  the  Agricultural  Experiment  Station  of 
California. 

DATE:  Comments  must  be  received  on  or 
before  January  23, 1981. 

ADDRESS:  Written  comments  to:  Clinton 
Fletcher,  Registration  Division  (TS-767), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124,  401  M  St.,  SW.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clinton  Fletcher  (202^26-0223). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  PO  Box  231,  Rutgers  University, 
New  Brunswick,  NJ  08903,  has  submitted 
Pesticide  Petition  No.  6E1797  to  EPA  on 
behalf  of  the  IR-4  Technical  Committee 
and  the  Agricultural  Experiment  Station 
of  California. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  amend  40  CFR  180.142(a) 
to  allow  the  post  harvest  use  of  the  2,4-D 
isopropyl  ester  in  or  on  citrus  fruits 
under  the  established  5  ppm  tolerance 
for  citrus.  At  present,  §  180.142(a) 
permits  the  preharvest  use  of  the  2,4-D 
isopropyl  ester  and  the  2,4-D 
butoxyethyl  ester  to  the  crop  group 
citrus  and  the  postharvest  use  of  the  2,4- 
D  alkylanolamine  salts  to  citrus  fruits. 
The  established  5  ppm  tolerance  covers 
residues  of  2,4-D  arising  from  the 
combined  pre  and  postharvest  usage  of 
these  compounds. 


The  Administrator  has  concluded  that 
the  requested  change  can  be 
toxicologically  supported  since  the 
existing  5.0  ppm  tolerance  for  2,4'D  on 
citrus  will  not  be  exceeded  by  the 
addition  of  the  postharvest  use  of  the 
isopropyl  ester  of  2,4-D.  The  currently 
established  tolerances  for  2,4-D  residues 
in  citrus  will  be  adequate  to  cover 
residues  from  both  the  pre-  and 
postharvest  uses  of  the  2,4-D  isopropyl 
ester  postharvest  use. 

The  toxicity  of  the  different  salts, 
esters  and  amines  of  2,4-D  is  very 
similar  and  thus,  from  a  toxicological 
point  of  view,  if  is  unimportant  which 
form  of  2,4-D  is  used. 

The  allowance  of  the  post  harvest  use 
of  2,4-D  will  not  increase  the  exposure 
of  humans  to  2,4-D  residues  and  hence 
no  additional  hazard  to  humans  wilj 
result  from  the  proposed  change. 

There  are  no  other  applicable 
considerations,  and  it  has  been  - 
determined  that  the  proposed  change  to 
40  CFR  180.142  will  protect  the  public 
health.  Therefore,  the  Administrator 
proposes  that  40  CFR  180.142  should  be 
amended  to  allow  the  postharvest  use  of 
the  2,4-D  isopropyl  ester  in  or  on  citrus 
fruits  under  the  established  5  ppm 
tolerance  for  citrus. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act,  which  contains  any  of  the 
ingredients  listed  herein,  may  request  by 
January  23, 1981  that  this  rulemaking 
proposal  be  referred  to  an  advisory 
committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  The  comments 
must  bear  a  notation  indicating  the 
document  control  number  "OPP  260038." 
All  written  comments  filed  in  response 
to  this  proposed  regulation  will  be 
available  for  public  inspection  in  the 
office  of  Clinton  Fletcher  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  holidays. 

Note.— Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  "specialized."  This 
proposed  rule  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(Sec.  408(e),  68  Stat.  514.  (21  U.S.C.  346a(e)) 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24.  1980  /  Proposed  Rules  85107 


Issued:  December  8, 1980. 
Gloria  M.  Jimenez, 

Federal  Insurance  Administrator. 

|FR  Doc,  80-39608  Filed  12-23-80:  8:45  am| 
BILLING  CODE  6718-03-M 


These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 


newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Map  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  Ae  proposed  base 
flood  elevations  are  available  for  review 
at  the  Mayor's  Office,  Citv  Hall. 
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Dated: 
Robert  V.  Brown, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart 
C  of  40  CFR  Part  180  be  amended  by 
revising  paragraph  (a)  under  §  180.142  to 
read  as  follows: 

§  180.142    2,4-D;  tolerances  for  residues. 

(a)  Tolerances  are  established  for 
residues  of  the  herbicide,  plant  growth 
regulator,  and  fungicide  2A-D  (2,4- 
dichlorophenoxyacetic  acid)  in  or  on  the 
raw  agricultural  commodities  as  follows: 

5  parts  per  million  in  or  on  apples,  citrus 
fruits,  pears,  and  quinces.  The  tolerance  on 
citrus  fruits  also  includes  residues  of  2,4-Z) 
(2.4-dichlorophenoxyacetic  acid)  from  the 
preharvest  application  of  2,4-Z7  isopropyl 
ester  and  ZA-D  butoxyethyl  ester  and  from 
the  postharvest  application  and  2,4-Z? 
alkanolamine  salts  and  2,  4-D  isopropyl  ester 
to  citrus  fruits. 
«         •         •         •         * 

|FR  Doc.  80-40133  Filed  12-23-80;  8;45  am| 
BILUNG  COOe  6S60-01-M 


Department  of  the  Interior  is  revising  its 
rulemaking  procedures  implementing 
Executive  Order  12044,  "Improving 
Government  Regulations"  (March  23, 
1978).  to  incorporate  the  requirements  of 
the  Act. 

Although  the  Department  is  publishing 
the  revised  procedures  as  an  interim 
rule,  members  of  the  public  have  45  days 
to  submit  comments  on  the  rule.  After 
consideration  of  public  comments  and 
an  evaluation  of  the  efficiency  of  the 
interim  rule,  a  final  rule  will  be 
published. 

For  information  regarding  the 
Department's  current  rulemaking 
procedures,  a  discussion  of  the 
Regulatory  Flexibility  Act,  and  a 
section-by-section  review  of  the  revised 
procedures,  see  the  preamble  to  the 
interim  rule. 
Larry  E.  Meierotto, 

Assistant  Secretary— Policy,  Budget  and 
Administration. 
December  18, 1980. 

|FR  Doc.  80-40085  Filed  12-23-80:  8:45  am| 
BILUNG  CODE  4310-10-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  14 

Interim  Rule  Implementing  the 

Regulatory  Flexibility  Act;  Request  for 

Comments 

agency:  Department  of  the  Interior. 

ACTION:  Request  for  comment  on  interim 

rule. 

summary:  The  Department  of  the 
Interior  is  revising  its  rulemaking 
procedures  to  implement  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  by 
pubhshing  an  interim  rule.  The  rule  is 
published  in  today's  Federal  Register 
with  a  request  for  public  comment. 
DATE:  Comments  must  be  received  on  or 
before  February  9. 1981. 
ADDRESS:  Written  comments  should  be 
serit  to:  Chief,  Division  of  Directives  and 
Paperwork  Management,  Office  of 
Information  Resources  Management, 
Room  7357,  Department  of  the  Interior, 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Douglas,  Office  of  Policy  Analysis, 
202-343-8501  or  Deborah  Ryan,  Office  of 
the  Solicitor,  202-343-5216. 
SUPPl£MENTARY  INFORMATION:  The 
provisions  of  the  Regulatory  Flexibility 
Act  require  Federal  agencies  to  take  into 
consideration  and  analyze  the  effects  of 
their  rules  on  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  To  implement  the  Act,  the 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-58171 

Revision  of  Proposed  Flood  Elevation 
Determinations  for  Town  of  Gulf 
Shores,  Alabama,  Under  the  National 
Flood  Insurance  Program 

AGENCY:  Federal  Insurance 

Administration.  FEMA. 

action:  Proposed  rule. ^^ 


Send  comments  to:  Honorable  Tom 
Norton,  Mayor,  Town  of  Gulf  Shores, 
Town  Hall,  P.O.  Box  299,  Gulf  Shores, 
Alabama  36542. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  National  Flood 
Insurance  Program,  (202)  426-1460  or 
Toll  Free  Line  (800)  424-8872,  in  Alaska 
or  Hawaii,  call  Toll  Free  Line  (800-424- 
9080),  Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  Proposed 
base  (100-year)  flood  elevations  are 
listed  below  for  selected  locations  in  the 
Town  of  Gulf  Shores,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234). 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)). 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  modified  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  are: 


SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  Usted 
below  for  selected  locations  in  the  Town 
of  Gulf  Shores. 

Due  to  recent  engineering  analysis, 
this  proposed  rule  revises  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  published  in  45  FR  31428  on 
May  13, 1980  and  in  The  Independent. 
published  on  or  about  April  9, 1980,  and 
April  16, 1980,  and  hence  supersedes 
those  previously  published  rules. 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
flood  elevations  are  available  for  review 
at  Town  Hall.  P.O.  Box  299,  Gulf  Shores, 
Alabama. 


#  Depth  in 

feet  at>ov6 

Source  of  flooding 

Location 

ground. 

"elevation 

in  feet 

(NGVD) 

Gull  of  Mexico 

Approximately  1 ,000  leet 
east  ol  the  intersection 
ol  West  Gull  Shores 
Boulevard  and  the 
western  most 
corporate  limits. 

•14 

Intersection  ol  East  1  st 

•13 

,  Avenue  and  East  Third 

Street 

Intersection  ol  West  1st 

•14 

Street  and  East  Gull 

Shores  Boulevard. 

Mobile  Bay 

.  Approximately  2,000  leet 
west  ol  the  intersection 
ol  Rose  Lane  and 
Wedgewood  Drive. 

•11 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  Janaury  28, 1969  (33  FR 
17804,  November  28, 1968,  as  amended;  (42 
U.S.c|4o01-4128);  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  tio 
Federal  Insurance  Administrator) 
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17804,  November  28. 1968),  as  amended;  (42 
U.S.C.  4001-4128);  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Federal  Insurance  Administrator] 
Issued:  November  4, 1980. 


the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90^48),  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)). 


base  (100-year)  flood  elevations  Hsted 
below  for  selected  locations  in  Mobile 
Coimty. 

Due  to  recent  engineering  analysis, 
this  proposed  rule  revises  the  proposed 
determinations  of  base  (lOO-vear)  flood 
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issued:  December  8,  1980. 
Gloria  M.  Jimenez, 

Federal  Insurance  Administrator. 

|FR  Doc.  80-39608  Filed  12-23-80  8:45  ani| 
BILLING  CODE  6718-03-M 


44  CFR  Part  67 
[Docket  No.  FEMA-5817] 

Revision  of  Proposed  Flood  Elevation 
Determinations  for  City  of  Bayou  La 
Batre,  Alabama,  Under  the  National 
Flood  Insurance  Program 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  listed 
below  for  selected  locations  in  the  City 
of  Bayou  La  Batre. 

Due  to  recent  engineering  analysis, 
this  proposed  rule  revises  the  proposed 
determinations  of  base  (lOO-year)  flood 
elevations  published  in  45  FR  31427  on 
May  13, 1980  and  in  the  Mobile  County 
News,  published  on  or  about  April  10, 
1980,  and  April  17, 1980,  and  hence 
supersedes  those  previously  published 
rules. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
City  Hall,  33  South  Wintzell  Avenue, 
Bayou  La  Batre,  Alabama. 

Send  comments  to:  Honorable  M.  G. 
Temme,  Mayor,  City  of  Bayou  La  Batre, 
33  South  Wintzell  Avenue,  Bayou  La 
Batre,  Alabama  36509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  National  Flood 
Insurance  Program,  (202)  426-1460  or 
Toll  Free  Line  (800)  424-8872;  in  Alaska 
or  Hawaii,  call  Toll  Free  Line  (800-424- 
9080),  Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 

SUPPLEMENTARY  INFORMATION:  Proposed 
base  (lOO-year)  flood  elevations  are 
listed  below  for  selected  locations  in  the 
City  of  Bayou  La  Batre,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)). 


These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  modified  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  base  (lOO-year)  flood 
elevations  are: 


(CDeptfi  in 

feet  atwve 

Source  of  flooding 

Location 

ground. 

•  elevatior 

in  feel 

(NGVD) 

Mississippi  Sound.. 

Intersection  of  Little  River 
Street  and  western 
corporate  limits. 

•13 

Southwestern  end  of 

•14 

Powell  Avenue 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804.  November  28, 1968),  as  amended;  (42 
U.S.C.  4001-4128);  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Federal  Insurance  Administrator) 

Issued:  December  8. 1980. 
Gloria  M.  limenez, 
Federal  Insurance  Administrator. 

|FR  Doc.  80-39809  Filed  12-23-80;  8:45  dm] 
BILLING  CODE  6718-03-M 


44  CFR  Part  67 

[Docket  No.  FEMA  5958] 

National  Flood  Insurance  Program; 
Proposed  Base  Flood  Elevations  for 
the  City  of  Huntsviile,  Alabama 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  described  below. 

The  proposed  base  flood  elevations 
will  be  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 


newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Map  and  other  information 
showing  the  detailed  outUnes  of  the 
floodprone  areas  and^e  proposed  base 
flood  elevations  are  available  for  review 
at  the  Mayor's  Office,  City  Hall, 
Huntsviile,  Alabama. 

Send  comments  to:  The  Honorable  Joe 
W.  Davis,  Mayor,  City  of  Huntsviile, 
P.O.  Box  308,  Huntsviile,  Alabama 
35804. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell.  Acting 
Assistant  Administrator,  Program 
Implementation  and  Engineering  Office, 
National  Flood  Insurance  Program,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  (202)  755-6570  or  toll  free  line. 
(800)  424-8872  or  (800)  424-8873. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Insurance  Administrator  gives 
notice  of  the  proposed  base  flood 
elevations  (lOO-year  flood)  for  the  City 
of  Himtsville,  Alabama  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XUI  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90^48),  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)  (presently  appearing  at  its  former 
Section,  24  CFR  1917.4(a)). 

The  proposed  base  flood  elevations 
together  with  the  floodplain 
management  measures  required  by  60.3 
of  the  program  regulations,  are  the 
minimum  that  are  required.  They  should 
not  be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  estabhshed  by  other 
Federal,  State  or  regional  entities.  The 
proposed  base  flood  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents. 

The  proposed  lOO-year  base  flood 
elevations  for  selected  locations  are: 


Elevation 

Source  of  Hooding 

Location 

(feet) 
(NGVD) 

Huntsviile  Spring  Branch 

Martin  Road 

57S 

Huntsviile  Spnng  Branch 

Johnson  Road 

sas 

Huntsviile  Spnng  Branch  . 

Drake  Avenue 

597 

Huntsviile  Spnng  Branch 

Confluence  with 
Broglan  Branch 

60S 

Huntsviile  Spnng  Branch 

Confluence  with 
Pmhook  and 

610 

• 

Fagan  Creeks 

(National  Flood  Insurance  Act  of  1968  (Title 
XIU  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
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Source  of  flooding 


Location 


#  Depth  in 

feet  above 

ground. 

"elevation 

in  feet 

(NGVD) 


Mobile  Bay.. 


Approximately  2500  feet 


floodprone  areas  and  the  proposed 
corporate  limits,  floodways,  cross- 
sections,  zone  boundaries  and  base 
flood  elevations  are  available  for  review 
at  the  Mayor's  Office,  City  Hall,  Wallins 
Creek.  KpntnnWv 


Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001^128,  and  44  CFR 
67.4(a)  (presently  appearing  at  its  former 
Section,  24  CFR  1917.4(a)). 
The  proposed  corporate  limits, 

TlnoH\A/a\;'C     r'mco_cor>tir»no     'mrta 
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17804,  November  28, 1968),  as  amended;  (42 
U.S.C.  4001-4128);  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Federal  Insurance  Administrator] 

Issued:  November  4, 1980. 
Gloria  M.  limenez, 
Federal  Insurance  Administrator. 

|FR  Doc.  80-306)0  Filed  12-23-«0;  8:45  am| 
BILLING  CODE  t^^h-oy-tt 


44  CFR  Part  67 
[Docket  No.  FEMA-5817] 

Revision  of  Proposed  Fiood  Eievatlon 
Determinations  for  City  of  Mobile, 
Aiabama,  Under  the  Nationai  Fiood 
insurance  Program 

agency:  Federal  Insurance 

Administration,  FEMA. 

ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  listed 
below  for  selected  locations  in  the  City 
of  Mobile. 

Due  to  recent  engineering  analysis, 
this  proposed  rule  revises  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  published  in  45  FR  31429  on 
May  13, 1980  and  in  the  Mobile  Press 
Register,  published  on  or  about  April  8, 
1980,  and  April  15, 1980,  and  hence 
supersedes  those  previously  published 
rules. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above  named 
community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
City  Hall,  P.O.  Box  1827.  Mobile. 
Alabama. 

Send  comments  to:  Honorable  Robert 
Doyle.  Mayor,  City  of  Mobile,  City  Hall, 
P.O.  Box  1827.  Mobile.  Alabama  36633. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Robert  G.  Chappell.  National  Flood 
Insurance  Program,  (202)  428-1460  or 
Toll  Free  Line  (800)  424-8872.  in  Alaska 
or  Hawaii,  call  Toll  Free  Line  (800)  424- 
9080)  Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  Proposed 
base  (100-year  flood  elevations  are 
listed  below  for  selected  locations  in  the 
City  of  Mobile,  in  accordance  with 
■action  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  980,  which  added  section  1363  to 


the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90^148),  42  U.S.C.  4001-4128.  and  44  CFR 
67.4(a)). 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  Is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  modified  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  are: 


#Depttiin 
feet  atwve 

Source  o(  flooding 

Location 

ground, 

'elevation 

in  feet 

(NGVD) 

Motxie  Bay 

Appfoximatety  1 700  feet 
south  of  ttie 

•14 

soultieastem  tip  of 
Blakely  Island. 
Appfoximatety  4400  feet 
east  from  ttie 

•16 

intersection  ot  Marvin 

Street  and  Partiam 

Street 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968).  as  amended;  42 
U.S.C.  4001-4128)  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Federal  Insurance  Administrator) 

Issued:  December  8, 1980. 
Gloria  M.  Jimenez, 
Federal  Insurance  Administrator 

|FR  Doc.  80-39611  Filed  12-23-8ft  8:45  am| 
BILUNG  CODE  671»-<»-M 


44  CFR  Part  67 

[Docket  No.  FEMA-5817]    • 

Revision  of  Proposed  Flood  Elevation 
Determinations  for  MotHle  County, 
Unincorporated  Areas,  AlatMima, 
Under  ttie  National  Fiood  Insurance 
Program 

AGENCY:  Federal  Insiu-ance 
Administration.  FEMA. 
ACTION:  Proposed  Rule. 


r.  Technical  information  or 
comments  are  tolicited  on  the  proposed 


base  (100-year)  flood  elevations  listed 
below  for  selected  locations  in  Mobile 
Coimty. 

Due  to  recent  engineering  analysis, 
this  proposed  rule  revises  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  published  in  45  FR  31430  on 
May  13. 1980  and  in  The  Mobile  Press 
Register,  published  on  or  about  April  8. 
1980.  and  April  15, 1980,  and  hence 
supersedes  those  pireviously  published 
rules. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  notice  in  a  newspaper 
of  local  circulation  in  the  above-named 
community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed  flood 
elevations  are  available  for  review  at 
Mobile  County  Courthouse,  Mobile. 
Alabama. 

Send  comments  to:  Honorable  Bay 
Haas.  President.  Mobile  County 
.  Commision.  Post  Ofice  Box  1443, 
Mobile,  Alabama  36601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  National  Flood 
Insurance  Program,  (202)  426-1460  or 
Toll  Free  Line  (800)  424-8872.  In  Alaska 
or  Hawaii,  call  Toll  Free  Line  (800-424- 
9080).  Federal  Emergency  Management 
Agency.  Washington,  D.C.  20472. 

SUPPLEMENTARY  INFORMATION:  I^TOposed 

base  (100-year)  flood  elevations  are 
listed  below  for  selected  locations  in 
Mobile  County,  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)). 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  meeisures  that  the 
conmiunity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  modifled  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insuraiooe  on  existing 
buildings  and  their  co|ttents. 

The  proposed  bas^lOO-year)  flood 
elevations  are: 
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20410,  (202)  755-6570  or  toll  free  line 
(800)  424-8872,  (in  Alaska  and  Hawaii 
call  toll  free  (800)  424-9080). 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Insurance  Administrator  gives 


Source  of  Flooding 


Middle  Cfiannel  Plalle 
Fliver 


Approximately  3.600 
feet  upstream  of 


Elevation. 
National 

Geodetic 
Vertical 
Datum 


1.926 


ninety  (90)  days  following  the  second 

publication  of  this  proposed  rule  in  a 

newspaper  of  local  circulation  in  each 

community. 

ADDRESSES:  See  table  below. 
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Source  of  flooding 


Location 


*  Depth  in 

feet  atiove 

ground. 

'elevation 

in  feet 

(NGVD) 


Mobile  Bay Approximately  2500  feet 

east  of  the  intersection 
of  Riverview  Drive  and 
Dauphin  Island 
Parkway 
Approximately  200  leel 
downstream  ol  the 
Dauphin  Island 
Parkway  bndge  over 
South  Fork  Deer  River 

Mississippi  Sound  .    Approximately  3200  feel 
North  of  Point  Caddy 

Mississippi  Sound      Approximately  2300  feet 
south  of  the 
intersection  of  State 
Route  188  and  Zirloff 
Road 

Gulf  of  Mexico At  Oro  Point 


•15 
•17 


•15 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended  (42 
U.S.C.  4001^128);  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Federal  Insurance  Administrator) 

Issued:  December  8, 1980. 
Gloria  M.  )imenez. 
Federal  Insurance  Administrator. 

|FR  Doc.  80-39612  Filed  12-23-80:  8:45  am| 
BILLING  CODE  6718-03-M 


44  CFR  Part  67 
IDocket  No.  FEMA-5960] 

National  Flood  Insurance  Program; 
Proposed  Corporate  Limits, 
Floodways,  Cross-Sections,  Zone 
Boundaries  and  Base  Flood  Elevations 
for  the  City  of  Wallins  Creek,  Kentucky 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
corporate  limits,  floodways,  cross- 
sections,  zone  boundaries  and  base 
flood  elevations  described  below. 
The  proposed  corporate  limits, 
floodways,  cross-sections,  zone 
boundaries  and  base  flood  elevations 
will  be  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 


floodprone  areas  and  the  proposed 
corporate  limits,  floodways,  cross- 
sections,  zone  boundaries  and  base 
flood  elevations  are  available  for  review 
at  the  Mayor's  Office,  City  Hall,  Wallins 
Creek,  Kentucky. 

Send  comments  to:  The  Honorable 
^Margaret  Preston,  Mayor,  City  Hall,  P.O. 
Box  71,  Wallins  Creek,  Kentucky  40873. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  Acting 
Assistant  Administrator.  Program 
Implementation  and  Engineering  Office, 
National  Flood  Insurance  Program,  451 
Seventh  Street  S.W.,  Washington,  D.C. 
20410,  (202)  755-6570  or  toll  free  line 
(800)  424-8872  or  (800)  424-8873. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Insurance  Administrator  gives 
notice  of  the  proposed  corporate  limits, 
floodways,  cross-sections,  zone 
boundaries  and  base  flood  elevations 
(100-year  flood)  for  the  City  of  Wallins 
Creek,  Kentucky,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 


Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001^128,  and  44  CFR 
67.4(a)  (presently  appearing  at  its  former 
Section,  24  CFR  1917.4(a)). 

The  proposed  corporate  limits, 
floodways,  cross-sections,  zone 
boundaries  and  base  flood  elevations 
together  with  the  floodplain 
management  measures  required  by 
§  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  They  should 
not  be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities.  The 
proposed  corporate  limits,  floodways. 
cross-sections,  zone  boundaries  and 
base  flood  elevations  will  also  be  used 
to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  100-year  flood 
elevations  and  zones  for  selected 
locations  are: 


Source  of  flooding 


l-ocation 


Elevation 
(feet) 


Zone 


Terry  Fork Approximately  150  feet  upstream  from  Gravel  Road 

Cumberland  River Hill  Street 


1.142 
1.133 


Zone  A2 
Zone  A 12. 


17804,  November  28,  1968),  as  amended  (42  U.S.C. 
FR  19367;   and   delegation  of  authority  to  Federal 


(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of 
1968),  effective  January  2el*1969  (33  FR 
4001-4128);   Executive  Order  12127,  44 
Insurance  Administrator) 

Issued:  November  4.  1980. 
Gloria  M.  Jimenez, 
Federal  Insurance  Administrator 


|FR  Doc,  80-39607  Filed  12-23-80:  8:45  dm| 
BILLING  CODE  671S-03-M 


44  CFR  Part  67 
[Docket  No.  FEMA-5961] 

National  Fiood  Insurance  Program; 
Proposed  Base  Flood  Elevation 
Determinations  for  Hail  County, 
Nebraska 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Proposed  Rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  as  described 
below. 

The  proposed  base  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 


show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Information  regarding  the 
proposed  base  flood  elevations  is 
available  for  review  at  the  Office  of  the 
Highway  Superintendent,  Hall  County 
Highway  Department,  2900  West  Second 
Street.  Grand  Island,  Nebraska.  Sent 
comments  to:  Mr.  Bernard  J.  Crick, 
Chairman.  Hall  County  Board  of 
Supervisors.  Hall  County 
Administration  Building,  Grand  Island, 
Nebraska  68801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  Acting 
Assistant  Administrator,  Program 
Implementation  and  Engineering  Office, 
National  Flood  Insurance  Program,  451 
Seventh  Steet,  SW.,  Washington,  D.C. 


N 
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Slate 


City/lown/counly 


Source  of  flooding 


A  Depth  in 

(eet 

atKive 

ground 

'Elevation 
in  feet 
(NGVDl 
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20410,  (202)  755-6570  or  toll  free  line 
(800)  424-8872,  (in  Alaska  and  Hawaii 
call  toll  free  (800)  424-9080). 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Insurance  Administrator  gives 
notice  of  the  proposed  base  flood 
elevations  for  Hall  County,  Nebraska,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234),  87  Stat.  980,  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title  XIII  of 
the  Housing  and  Urban  Development 
Act  of  1968,  Pub.  L.  90-448),  42  U.S.C. 
4001-4128,  and  44  CFR  Part  67. 

These  base  flood  elevations,  together 
with  the  flood  plain  management 
measures  required  by  §  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  It  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  change  in  base  (100- 
year)  flood  elevations  on  Panels  125  and 
150  of  150  of  the  Hall  County  Flood 
Insurance  Rate  Map  are  as  follows: 


Elevation, 

National 

Source  ol  Flooding  Location  -Geodetic 

Vertical 
Datum 


Source  ol  Flooding 

Location 

Elevation. 
National 

Geodetic 
Vertical 
Datum 

Middle  Channel  Platte 
River 

South  Channel  Platle 
River 

Appfoximately  3.600 
teet  upstream  ot 
County  Road 

Approximately  1.700 
feel  upstream  of 
County  Road, 

1,926 
1.929 

Middle  Channel  Platte 
River 


Approximately  3.000 
feet  upstream  ol 
County  Road 


1.925 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended  (42 
U.S.C.  4001-4128);  Executive  Order  12127,  44 
FR  19367:  and  delegation  of  authority  to 
Federal  Insurance  Administrator) 

Issued;  November  4,  1980. 
Gloria  M.  limenez, 
Federal  Insurance  Administrator. 

|FR  Dill    8<l-:i9(il,l  Fili'il  i;;-2;)-flfl;  H  45  Hm| 
BILLING  CODE  6718-03-M 

44  CFR  Part  67 
(Docket  No.  FEMA  5966] 

National  Flood  Insurance  Program; 
Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  listed 
below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 


ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  National  Flood 
Insurance  Program,  (202)  426-1460  or 
Toll  Free  Line  (800)  424-8872  (In  Alaska 
and  Hawaii  call  Toll  Free  Line  (800)  424- 
9080),  Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Insurance  Administrator  gives 
notice  of  the  proposed  determinations  of 
base  (100-year)  flood  elevations  for 
selected  locations  in  the  nation,  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234),  87  Stat.  980,  which  added 
section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  Regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Proposed  Base  (100- Year)  Flood 
Elevations 


state 


City/town/county 


Source  ol  flooding 


location 


#  Depth  in 
feet 
above 
grouTKl. 
'Elevation 
in  feet 
(NGVD) 


Alaliama Oty  of  Auburn.  Lee  County  Sougahatchee  Creek        Just  upstream  of  Branch  1  ol  Sougahatctiee  Creek 

Branch  1  ol  Sougahatchee  Creek    Just  downstream  of  earthen  dam 

Branch  2  ol  Sougahatchee  Creek    Approximately  1.400  feet  upstream  of  Highway  147 

.^  Parkerson  Mill  Creek   Just  upstream  of  Route  267 

Just  downstream  of  Samford  Drive 

Town  Creek Just  upstream  of  Chewacia  State  Park  Road 

Just  upstream  of  Interstate  85 

Just  downstream  ol  Wrights  Mill  Road 

Just  downstream  ol  Moore's  Mill  Road 

Moore's  Mill Just  upstream  ol  Ogletree  Road 

Just  downstream  of  Winway  Drive 

Maps  available  lor  inspection  at  City  Hall.  171  North  Ross  Street.  Auburn  Alabama  36830 

Serxl  comments  to  Mayor  Jan  Dempsey  or  Mr,  Tyron  E  Tisdale,  City  Manager,  Oty  Hall.  171  North  Ross  StreeL  Auburn.  Alabama  36830. 

Alabama Creola  (Town).  Mobile  County  Mobile  Bay  (Gunnison  Creek) At  intersection  of  Guthrie  Lane  and  Theophilus  Road.. 

Maps  available  lor  inspection  at  Town  Hall.  Dead  Lake  Road.  Creola.  Alabama 
SeiK)  comments  to  Honorable  Kenneth  Moss.  PC  Box  497.  Creola.  Alabama  36525 


■574 
•582 
•607 
•576 
•606 
•468 
•567 
•591 
•613 
•503 
•537 
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Stale 


City 'town /county 


Source  of  flooding 


location 


#  Depth  in 
feel 
above 
ground 
'Elevation 
in  feel 
(NGVD) 


Alabama 


Unincorporated  Areas  of  Lee 
County 


Sougahatchee  Creek 


Just  downstream  of  North  Donahue  Drive 

Just  upstream  of  North  College  Street         , 

Just  downstream  of  Southern  Railway 

Just  downstream  of  the  upstream  corporate  limits ., 

Just  upstream  of  Highway  280  Alternate  

Just.upstream  of  confluence  of  Pepperell  Creek 

Just  upstream  of  County  Road  26 

Just  downstream  of  US   Highway  29 

Just  downstream  of  Highway  29      

Just  downstream  of  County  Road  12 

Just  downstream  of  Ckiunty  Road      

Holland  Creek .'. Just  downstream  of  Pierce  Road       

Just  downstream  ol  US  Highway  280 

Chattahoochee  River  Just  downstream  of  Oliver  Dam        „ 

Just  downstream  of  Goat  Rock  Dam 

Just  downstream  of  Banlett's  Ferry  Dam  

Maps  available  for  inspection  al  Lee  County  Engineering  Office.  Lee  County  Courthouse.  Opelika,  Alabama  36801 
Send  comments  to  Mr  Hal  Smith,  Lee  County  Chairman,  Lee  County  Courthouse.  Opelika.  Alabama  36801, 


Branch  2  of  Sougahatchee  Creek 

Pepperell^reek    

Rocky  Creek 

Parkerson  Mill  Creek 

Branch  of  Parkerson  Mill  Creek 
Ml, I  Creek       


'580 
588 
627 
'610 
•647 
•625 
'396 
'470 
'430 
'335 
•378 
■389 
•413 
•289 
'348 
■416  • 


Alabama    „ Cily  of  Opelika  Lee  County  Sougahatchee  Creek Just  downstream  of  Sougahatchee  Lake  Dam      

Pepperell  Creek    Just  upstream  of  Highway  280  

]  Just  downstream  of  Cunningham  Drive        „ ^ 

Rocky  Creek Just  downstream  of  Southern  Railway , 

Just  downstream  ol  While  Road         

Just  upstream  of  India  Road  

Maps  available  lor  inspection  at  City  Hall,  204  South  7th  Street.  Opelika.  Alabama  36801 

Send  comments  to  Mayor  D  B  Jones  or  Mr  J   Newell  Floyd,  City  Clerk,  City  Hall,  204  Soulh  7th  Street,  Opelika,  Alabama  36801 

Alabama  City  ol  Phenix  City.  Rusell  County    Mill  Creek Approximately  250  feet  upstream  of  U  S  Highway  80 

Just  upstream  of  25th  Street 

Just  upstream  of  Lakewood  Drive  

Just  downstream  of  U  S  Highway  200  

Holland  Creek       Approximately  200  feet  upstream  of  Lakewood  Dnve... 

Just  upctream  of  Phenix  City  Dam  

•  Cochgalechee  Creek Approximately  150  leet  downstream  of  Seale  Road..'.... 

Just  downstream  of  Knowles  Road  „ 

Chattachoochee  River  Just  downstream  ol  US  Highway  280 

Just  upstream  ol  City  Mills  Dam  

Maps  available  lor  inspection  at  City  Hall.  1 1 1 1  Broad  Street,  Phenix  City,  Alabama  36867 

Send  comments  to  Mayor  Jane  Gullatt,  or  Mr  John  Franklin.  City  Manager.  City  Hall.  1 1 1 1  Broad  Street.  Phenix  City.  Alabama  36867 


•646 
'670 
•698 
'643 
•649 
•705 


•239 
•265 
•282 
•303 
•311 
•365 
•256 
'249 
•230 
'248 


Alabama  Unincorporated  Areas  of  Russell      Uchee  Creek Just  downstream  of  Highway  165     '228 

County                                                                                                       Just  downstream  of  Southern  Railway "243 

Just  upstream  of  County  Road  39                „ '245 

Just  downstream  of  U  S  Highway  431   , '257 

Just  downstream  ol  State  Highway  169 ^292 

Utile  Uchee  Creek .,    Just  downstream  of  U  S  Highway  431 „ ^262 

Just  downstream  of  Sandforl  Road    „ „ "277 

Just  downstream  of  U  S  Highway  80 _..  "299 

Chattahoochee  River       Just  upstream  of  Dixie  Road             "219 

Just  downstream  of  US,  Highway  280             '230 

Mill  Creek Approximately  160  feet  downstream  ol  Pointer  Road        ^319 

_                                                              ■         Holland  Creek  Just  upstream  of  the  Phenjx  City  corporate  limits                      .  ■382 

Hurtsboro  Creek   Approximately  2.400  feet  downstream  ol  County  Road  49  (Southern  "326 

Hurtsboro  corporate  limits) 

Cochgalechee  Creek                         Just  downstream  of  Brickyard  Road  ^'. „..  "233 

Maps  available  for  inspection  at  Russell  County  Courthouse.  Corner  of  14th  Street,  Phenix  City.  Alabama  36867 

Send  comments  to  Mr  John  W  Belk.  Jr.,  Chairman  or  Mr,  Claude  Parkman.  Commissioner,  Russell  County  Courthouse.  Phenix  City,  Alabama  36867* 

Arizona Clarkdale  (Town),  Yavapai  County   Verde  River At  the  center  of  the  Tuzigoot  National  Monument  Road  crossing  of  •3.350 

Verde  River 

Deception  Wash „ 20  feet  upstream  Irom  center  ol  Atchison,  Topeka,  and  Santa  Fe  Rail-  •3,375 

road  crossing 

At  the  center  of  the  Stale  Highway  279  crossing  of  Deception  Wash  •3,655 

At  intersection  of  western  corporate  limits  and  center  o*  Deception,  '3,888 
Wash, 

Bitter  Greek 40  feet  upstream  from  center  ol  Atchison,  Topeka,  and  Sanla  Fe  Rail-  '3,393 

road  crossing  (downstream  crossing) 

110  leet  upstream  Irom  center  of  Atchison,  Topeka    and  Santa  Fe  '3,523 
Railroad  crossing  (upstream  crossing) 

Bitter  Creek-South  Fork 30  feet  upstream  from  center  of  State  Highway  279  crossing      '3.691 

Maps  available  for  inspection  at  Town  Hall,  Ninth  Street.  Clarkdale,  Arizona 

Send  comments  to  Honorable  Dorothy  Benatz,  P  O  Box  308.  Clarkdale.  Anzona  86324 
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City/ town/county 


Source  ol  flooding 


#  Depth  in 
feel 
above 
ground 
"Elevation 
in  leet 
(NGVD) 


Anzona  Cottonwood  (Town),  Yavapai  Verde  River        Inlersection  ol  Dead  Horse  crossing  and  center  of  Verde  River 

Qo,jn^  Del  Monte  Wasti Intersection  ol  East  Pima  Street  and  center  of  Del  Monte  Wash 

60  feet  upstream  from  center  ol  U.S.   Highway  89  alternate  Stale 

Highway  279 
Intersection  ol  East  Pima  Street  and  North  First  Street 

Silver  Spring  Gulch         50  feel  upstream  from  center  of  South  Mam  Street 

100  feet  north  ol  intersection  ol  South  Third  Street  and  Date  Street 
Oak  Wash         Intersection  of  Stale  Highway  279  and  center  of  Oak  V*/ash 

Maps  available  lor  inspection  at  Town  Hall.  827  N   Mam.  Cottonwood.  Arizona 

Send  comments  to  Honorable  Donald  Hahn.  827  N   Mam.  Cottonwood  Arizona  86326 


Winslow  (City).  Navaio  County 


Little  Colorado  River 


At  intersection  ol  Maple  Street  and  Bales  Avenue 
Intersection  ol  Little  Colorado  River  and  State  Highway  66 


Maps  available  lor  inspection  at  City  Hall.  21  Williamssn  Streel,  Clarkdale   Arizona 
Send  comments  to  Honorable  Dick  Bates,  P  O  Drawer  L  .  Wmslow  Arizona  86047 


Calilomia 


El  Paso  de  Robles  (City).  San 
Luis  Obispo  County 


Mountain  Springs  Creek 100  feet  upstream  from  cener  ol  Vine  Street 

Intersection  of  22nd  and  Oak  Streets 

Intersection  ol  21st  and  Pine  Streets 

Intersection  ol  21  si  and  Piiie  Streets 

Intersection  of  Gregory  and  San  Luis  Avenue 

500  leel  east  of  the  intersection  ol  20th  Street  and  Riverside  Avenue 

Intersection  ol  24th  Street  and  U  S  Highway  101   

Peachy  Canyon  Creek 1 00  feel  upstream  from  center  ol  Vine  Streel     

300  feel  east  ol  the  intersection  of  Park  and  2nd  Streets 

600  leet  east  of  the  intersection  ol  Park  and  3rd  Streets     

Salinas  River  200  leel  upstream  from  center  of  13lh  Street  

South  Branch  Unnamed  Creek         100  leet  upstream  Irom  conlluence  with  Unnamed  Creek  No   1 

No    1  j 

Unnamed  Creek  No   1 100  feet  upstream  from  center  of  Cyslon  Road 

Fern  Canyon  Creek        At  intersection  ol  US  Highway  ITJI  and  13th  Street 


Maps  available  lor  mspeclion  at  City  Hall,  1030  Spring  Street.  El  Paso  de  Robles  California 

Send  comments  to  Honorable  Bafney  Schwarlz.  P  O  Box  307,  El  Paso  de  Robles,  Calilomia  93446 


Colorado  Gypsum  (Town).  Eagle  County         Gypsum  Creek At  confluence  with  Eagle  River 

Coley  Mesa  Road  over  the  channel 

Eagle  River Westernmost  corporate  limits  where  siream  leaves  the  community 

100  leet  downstream  (west)  ol  US    Highways  6  and  24  over  the 
channel- 
Maps  available  lor  inspection  at  Town  Hall,  280Five.  Gypsum,  Colorado 
Send  comments  to  Honorable  Jim  Cummins,  280-Five,  Eagle,  Colorado  81637 


Connecticut 


Bozrah  (Town),  New  London 
County 


Yantic  River, 


Gardner  Brook 


Downstream  Corporate  Limits 

3,080  downstream  of  State  Route  608  

160  downstream  of  State  Route  608 

Upstream  of  dam  |usl  upstream  of  State  Route  608 

80  upstream  ol  Haughton  Road 

1 10  upstream  of  Upstream  crossing  ol  State  Route  608 

Conlluence  with  Yantic  River 

80  upstream  ol  Gager  River     

600  downstream  ol  Bear  Hill  Road  

80  upstream  ol  Bear  Hill  Road 

Upstream  ol  Dam  al  Bozrah  Street  (State  Route  163) 

BO   downstream  of  Access  Road,  2,300    upstream  of  Bozrah  Streel 

(State  Route  163)  > 

80    upstream  of  Access  Road.  2,490    upstream  of  Bozrah  Street 

(State  Route  163), 


Maps  available  for  inspection  al  the  First  Selectman's  Office   Bozrafi  Town  Hall   RFG  «'    Fitchville,  Connecticut 

Send  comments  to  the  Honorable  Raymond  C  Barber,  First  Selectman  ol  the  Town  of  Bozrah,  RFD  #1,  Fitchville.  Connecticut  06334 


Delaware      ,  Camden  (Town),  KenI  County  Isaac  Branch     Downstream  Corporate  Limits, 

Upstream  Corporate  Limits 

Maps  available  at  the  Town  Hall,  Camden,  Delaware 

Send  comments  to  Honorable  James  Kelly,  Mayor  of  Camden,  Town  Hall  Camden,  Delaware  19934 


Florida, 


City  of  Haines  City,  Polk  County 


Engineers  Lake Entire  shoreline 

Lake  Alice         Entire  shoreline 

Lake  Boomerang .-. Entire  shoreline. 

Lake  Brown      Entire  shoreline  , 

Lake  Butler      Entire  shoreline.. 

Lake  Elsie        Entire  shoreline.. 

Lake  Eva  Entire  shoreline  . 

Lake  Hammock Entire  shoreline 

Lake  Hester      Entire  shoreline . 

Lake  Joe  Entire  shoreline 

Lake  Tracy      Entire  shoreline  . 

Little  Lake  Hamilton    Entire  shoreline 


•3.297 
•3,294 
■3,464 

02 
•3,340 
•3,500 
•3,315 


•4,848 
•4.857 


•763 

#1 

#1 
•697 
•698 

#3 
•780 
•707 
•705 
•692 
•770 

•798 
•690 


•6.274 
•6.366 
•6,239 
•6.274 


•119 
•128 
•143 
'155 
•160 
•165 
•156 
•164 
•175 
•185 
•197 
•207 

•212 


•15 
•21 


•127 
•130 
•123 
•129 
•124 
•129 
•125 
•134 
•134 
•126 
•126 
•123 
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State 


City/town/county 


Source  of  flooding 


Hames  City  Drainage  Canal 


At  Lindwall  Avenue  extended  (by  the  wesi  of  Peninsular  Dnve)., 
Just  upstream  ol  U  S   Highways  92  and  27 

Just  upstream  ol  Commerce  Avenue         ...., 

Just  downstream  of  Kentucky  Streel  , 


Lake  Brown  Outlet  Ditch 
Maps  available  for  inspection  al  City  Hall,  600  East  Henson  Avenue,  Haines  City,  Florida  33844 
Send  comments  to  Mayor  Tommy  Sheek  or  Ms   India  Walker,  City  Clerk,  City  Hall,  600  East  Henson  Avenue,  Haines  City,  Florida  3384 


Florida  , 


City  of  Lakeland,  Polk  County 


h-- 


Lake  Bonnet  Drain 
Lake  Hunter  Dram 
Southwest  Ditch  Tributary 
Southwest  Ditch 
Lake  Parker  Tributary 

Lake  Hollingsworth  Dram 
Lake  Bentiey  Dram 


Lake  John  Dram.....^ 

Lake  Bonnet      

Lake  Hunter    ,     . 

Lake  Parker  Tnbutary  Swamp 

Lake  Bonny 

Lake  Parker 

Lake  Hollingsworth 

Lake  Bentiey 

Lake  John 

Lake  Canyon 

Southeast  Lakes 


Just  upstream  of  Chestnut  Road  (Bndge) 

Just  downstream  ot  Anana  Street 

Just  downstream  from  the  ccntluence  with  Southwes!  Ditch 

Just  downstream  ot  Harden  Bouteva'd 

Just  downstream  ot  State  Road  33  , 

Just  downstream  of  U.S  Highway  96         , 

Just  downstream  of  New  Jersey  Road      

Just  downstream  of  Atlanta  Avenue  „ 

Just  downstream  of  Venice  Way  , 

Just  downstream  ot  State  Road  378         , 

Entire  shoreline  

Entire  shoreline .  

Entire  shoreline        '   .  * 

Entire  shoreline „ , 

Entire  shoreline _ „ „ , 

Entire  shoreline , ,, 

Entire  shoreline , 

Entire  shoreline , 

Entire  shoreline „,. 

Entire  shoreline  , 


Maps  available  lor  inspection  at  City  Hall,  Building  Inspection  Department,  228  Massachusetts  Avenue.  Lakeland,  Florida  33802 

Send  comments  to  Mayor  Came  Oldham  or  Mr  Larry  Turnipseed,  Mayor  Prolem,  Ctty  HaH,  228  Massachusetts  Avenue.  Lakeland,  Flonda  33802 


Lake  Stella  

Lake  Broward 


Entire  shoreline . 
Entire  shoreline. 
Entire  shoreline.. 


Entire  shoreline  . 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline.. 
Entire  shoreline.. 
Entire  shoreline  . 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 
Entire  shoreline .. 


Winter  Haven.  Flonda  33860 


Georgia 


Unincorporated  Areas  of  Fulton 
County 


Autry  Creek., 


Approximately  100  feet  downstream  of  Old  Alabama  Road 


Ball  Mill  Creek 


Bear  Creek 


Just  downstream  ot  Spalding  Dnve 

Just  upstream  of  Dunwoody  Club  Dnve 

Just  downstream  of  Cochran  Mill  Road 

Just  upstream  of  Ono  Road 

Bethel  Branch Just  upstream  of  Burdett  Road 

Big  Creek Just  upstream  of  Haynes  Bridge  Road 

Just  downstream  ot  Georgia  Highway  400.. 
-  At  Kimball  Bridge  Road  


85113 
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•124 
■124 
•126 
•129 


•140 
•160 
•160 
•156 
•137 
•137 
•124 
■115 
•116 
■109 
■147 
•163 
"140 
■132 
•132 
■135 
■120 
■ll-' 
■IK 
•113 


Florida  Putnam  County  (Unincorporated       St  Johns  River At  center  of  U  S  Highway  17  crossing  of  Si   Johns  River       "6 

Areas)                                             Dunns  Creek 100  feet  upstream  from  center  of  U  S  Highway  17  crossing *7 

.                                                                                Acosta  Creek 1 00  feet  downstream  Irom  center  of  State  Highway  309  crossing  *8 

Crescent  Lake 250   leel   northeast  from  the  intersection   ol   U  S    Highway   17  and  ^7 

Union  Avenue 

At  shoreline  in  the  vicinity  of  the  City  of  Crescent  City ^41 

At  shoreline  in  the  vicinity  of  the  Town  of  Pomona  Part ^42 

Maps  available  for  inspection  at  Putnam  County  Courthouse.  St  Johns  Avenue  and  Reid  Street   Palatka,  Florida 

Send  comments  to  Honorable  Jerry  B   Kelley,  Post  Office  Box  758,  Palatka,  Florida  32077 

Florida... City  of  Winter  Haven.  Polk  County   Winter  Haven  Chain  ol  Lakes.  Entire  shoreline ^133 

Including   Lake  Jessie.  Lake 

Idyiwild.  Lake  Hartndge.  Lake 

Cannon.  Lake  Mirror.  Spring 

Lake.  Lake  Howard.  Lake  May. 

Lake  Shipp.  Lake  Lulu  ' 

Lake  Deer 

Lake  Pansy  

Lake  Alfred  Cham  of  Lakes 
^  Including  Lake  Conine.  Lake 

Smart 

Lake  Fannie   

Lake  Henry 

Lake  Hamilton 

Lake  Citrus    

Lake  Ida 

Lake  Lucerne 

Lake  Silver  

Lake  Martha 

Lake  Maude    

Lake  Idyl , 

Lake  Buckeye 

Lake  Gem 

Muck  Pond 

Lake  Elbert 

Lake  Otis 

Lake  Link 

Lake  Mariam 

Maps  available  lor  inspection  al  City  Hall.  451  3rd  Street.  N  W  .  Winter  Haven,  Florida  33880 

Send  comments  to  Mayor  Bruce  Parker  or  Ms  Beverly  Pearson,  City  Clerk,  City  Hall,  451  3ro  Street,  N  W 


•142 
•131 
•131 


•128 
•128 
•123 
•146 
•135 
■134 
■147 
■144 
■143 
■134 

•132 
•143 
■137 
■137 
■130 
■130 
■126 


•900 

■883 
■948 
•785 
•898 
•898 
•970 
•962 
•977 
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Georgia  .. . 

C"y  °"^'<^*ay.  Liberty  County         Cay  Creek Just  downstream  ol  U  S  Highway  82  (Stale  Road  381 

•8 
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state 


City/town/county 


Source  of  flooding 


location 


Boat  RocK  Creek  Approximately  lOOIeet  upstream  of  Highway  70 

Just  upstream  of  Reynolds  Road 

Broadnax  Creek       Just  upstream  of  Lester  Road 

Just  upstream  of  Oakley  Industrial  Boulevard 

Caldwell  Creek       Just  upstream  of  Village  Drive 

Just  upstream  of  Highway  154  (Cascade  Road) 

Camp  Creek At  Cascade  Palmetto  Highway 

Just  downstream  of  Stonewall  Tell  Road 

Just  downstream  of  Enon  Road 

Caler  Creek    Just  upstream  of  Pleasant  Hill  Road 

Just  downstream  of  Surrey  Trail  Road 

Cedar  Creek Just  downstream  of  Upper  Wooten  Road 

Chattahochee  River Just  upstream  of  Hutcheson  Ferry  Road 

Just  upstream  of  Capps  Ferry  Road  

Jusi  upstream  of  Slate  Highway  92 

Approximately  200  feet  upstream  of  Holcomb  Bridge  Road 

Just  downstream  of  Abbotts  Bridge  Road  (Slate  Highway  120) 
Colewood  Creek      JusI  upstream  of  Riverside  Drive 

Just  upstream  of  River  Valley  Road 

Deep  Creek  JusI  upstream  of  Butner  Road 

Just  upstream  of  Jones  Road  

Demooney  Creek    Just  upstream  of  Demooney  Road -^ 

Just  downstream  of  Cherie  Drive 

Enon  Creek    Just  upstream  of  Enon  Road 

JusI  downstream  of  Butner  Road 

John  s  Creek JusI  upstream  of  Buice  Road 

Approximately  100  feet  downstream  of  Parson's  Road 

JusI  downstream  of  Abbotts  Bridge  Road 
Kimberly  Branch      , JusI  upstream  of  Creel  Road 

Just  downstream  of  Hallic  Mill  Drive 

Kimberly  Creek     JusI  upstream  of  Flat  Shoals  Road 

JusI  downstream  of  Old  Bill  Cook  Road 

Kings  Lake  Creek JusI  downstream  of  Stale  Highway  154  (Cascade  Road) 

JusI  downstream  of  Wright's  Lake  Dam 

Approximately  175  feet  downstream  of  Loch  Lomond  Trail 
Line  Creek       JusI  downstream  of  Jones  Road      n 

JusI  downstream  of  McClure  Road 

Little  Bear  Creek      Just  upstream  of  Wilkerson  Mill  Road 

Just  downstream  of  Phillips  Road 

Long  Indian  Creek  JusI  upstream  of  Waters  Road 

Just  upstream  o(  Buice  Road 

Long  Island  Creek  At  Northside  Drive 

JusI  downstream  of  Long  Island  Drive 

JusI  downstream  of  Powers  Ferry  Road 

Marsh  Creek JusI  upstream  of  Riverside  Drive 

JusI  downstream  of  Glenndge  Drive 

Morning  Branch      JusI  upstream  of  Interstate  85      

Just  upstream  of  Pebble  Beach  Road 

JusI  upstream  of  Bethsaida  Road  

Just  downstream  of  Buffinglon  Road 

JusI  upstream  of  First  Private  Driveway  

Approximately  100  feet  upstream  of  Oakhaven  Drive    

Just  downstream  of  Peachtree  Dunwoody  Road 

At  Evergreen  Drive  

JusI  downstream  ol  Red  Mill  Road 

Riverside  Creek       JusI  upstream  of  Riverside  Drive  , 

Approximately  150  feel  downstream  ol  Kings  Road  ..  (. 

JusI  downstream  ol  Oakhaven  Drive  which  ts  upstream  Dam     .. 
Shannon  Creek       Just  upstream  of  Interstate  85 

JusI  upstream  of  Flat  Shoals  Road  

South  Fork  Marsh  Creek  JusI  upstream  of  Glenndge  Dnve 

JusI  upsteam  ol '" 

JusI  upstream  of  Private  Drive 

North  Uloy  Creek     JusI  downstream  ol  Sewell  Avenue  

JusI  downstream  of  Fairburn  Road 

South  Utoy  Creek     Just  upstream  ol  Interstate  85 

Just  downstream  of  Highway  154   

Uiov  Creek   Approximalely  100  leet  upstream  ol  Great  Southwest  Parkway 

JusI  upstream  of  Highway  70  West  Bridge 

Approximately  100  feet  upstream  ol  Railroad  Bridge 

Trickum  Creek         JusI  downstream  ol  Landrum  Road 

Valley  Brook  Creek Just  upstream  of  Ben  Hill  Road   

JusI  downstream  of  Will  Lee  Road 

Whitewater  Creek    Approximately  300  feet  upstream  of  Spence  Road 

JusI  upstream  ol  lnterstate-B5 

Windham  Creek     JusI  Upstream  of  Bethsaida  Road 

Just  downstream  of  Oakley  Road 

Wolf  Creek  JusI  upstream  of  Aldredge  Road 

Just  upslream  ol  Old  Fairburn  Road 


Morning  Creek 


Mountain  Park  Creek 


Nancy  Creek 


Red  Mill  Creek 


Rocky  Creek 


#  Depth  in 
feel 
above 
ground 
"Elevation 
in  feel 
(NGVD) 


Maps  available  lor  inspection  at  Fulton  County  Administration  Building,  165  Central  Avenue.  Allania,  Georgia  30303 

Send  comments  to  Mr  Milton  Farris.  Chairman  or  Mr  Reginald  Eaves,  Vice-Chairman.  Fulton  Counly  Board  of  Commissioners,  165  Central  Avenue,  Atlanta,  Georgia  30303 


•762 
•786 
•876 
•889 
•821 
•815 
•750 
•765 
•774 
•915 
•944 
•790 
•718 
•729 
•747 
•885 
•902 
•834 
•910 
•753 
•777 
•776 
•814 
•769 
•794 
•904 
•960 
•989 
•876 
•917 
•871 
•887 
•774 
•807 
•825 
•792 
•804 
•886 
•897 
•996 
•1,049 
•795 
•857 
•821 
■817 
•919 
•884 
•900 
•849 
•878 
•957 
•962 
•847 
•856 
•853 
■754 

•  1 ,008 

•957 
•883 
•895 
•945 

•  1 ,000 
•1,000 

■812 
•805 
■816 
•809 
•762 
•765 
■773 
•929 
■823 
•853 
•889 
•915 
■854 
■896 
■794 
•832 
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state 


City/Iown/counly 


Source  of  flooding 


location 


JusI  downstream  of  Cemetery  Road 


"jeorgia  Town  of  Pooler,  Chatham  County     Pipemakers  Canal , 

Maps  available  lor  inspeclion  at  City  Hall,  103  South  Rogers  Street,  Pooler,  Georgia  31322 

Send  comments  to  Mayor  Travis  Nichols,  or  Mr,  Robert  Morgan,  Mayor  Pro-Tern,  City  Hall,  P  O  Box  767.  Pooler,  Georgia  31322 


Illinois 


(V)  Rocklon,  Winnebago  Counly      Rock  River Just  upstream  State  Route  2 

Atwul  1800  feel  upstream  Rocklon  Dam 

Maps  available  (or  inspection  at  the  Village  Hall,  215  West  Mam  Street,  Rocklon,  Illinois 

Send  comments  lo  Honorable  Lawrence  Richardson,  Village  President,  Village  of  Rocklon,  Village  Hall,  215  West  Main  Street,  Rockton   Illinois  61072 


l"<lia"a (T)  Prince's  Lake,  Johnson  East  Lake Shoreline 

County 

North  Lake Shoreline 

White  Lake Shoreline 

Hants  Lake Shoreline , 

Maps  available  lor  inspection  at  the  Town  Hall,  Lake  View  Drive,  Pnnce's  Lakes,  Indiana 

Send  comments  to  Honorable  Ed  Burgett,  President  of  the  Town  Board,  Town  of  Princes  Lakes,  Town  Hall,  Lake  View  Drive,  Pr.nces  Lakes,  Indiana  46164 


Maine Naples  (Town),  Cumberland 

Counly 


Songo  Rrver Confluence  with  Sebago  Lake 

Downstream  side  of  Songo  Lock  Dam      

,  Confluence  of  Bay  of  Naples  

Crooked  River Confluence  with  Songo  River  

,  Upstream  side  of  Songo  Lock  Road         

Downstream  side  ol  Stale  Route  302 
Downstream  side  ol  Stale  Route  1 1   . 
Approximately  100  downstream  ol  Edes  Falls  Road 
Upstream  side  of  Edes  Road 
Approximately  7,480  upslream  of  Edes  Falls  Dam  ,  ,, 

Sebago  Lake Entire  Shoreline  within  community 

Bay  of  Naples  Entire  Shoreline  within  community 

Long  Lake Entire  Shoreline  within  community 

Maps  available  al  the  Naples  Town  Hall,  Naples,  Maine 

Send  all  comments  to  the  Honorable  Dana  Watson,  Chainnroman  of  the  Board  of  Selectmen,  Naples  Town  Hall,  Naples,  Maine  04055 


Massachusetts .. 


Hardwick  (Town),  Wofcesler 
County 


Ware  River  . 


*  Depth  in 
leei 
above 
ground 
'Elevation 
in  feet 
(NGVD) 


^^O'^'^ City  of  Midway,  Liberty  County,        Cay  Creek Just  downstream  of  U  S   Highway  82  (Stale  Road  38) . 

Just  upslream  ol  U  S  Highway  82  (Stale  Road  38)  ,., 
JusI  upslream  of  U  S  Highway  17  (State  Road  25) 

Maps  available  lor  inspection  al  City  Hall,  Midway,  Georgia  31320 

Send  comments  to  Mayor  Wendell  Williams  or  Mr   B   F   Freeman,  Mayor-Pro-Tem,  City  Hall,  P  O.  Box  125,  Midway,  Georgia  31320 


■8 
•8 

•e 


•725 
■730 


■777 

•810 
•866 
•783 


'"t'lsna (T)  Whiteland,  Johnson  County Brewer  Ditch Downstream  corporate  limit vao 

•                                                                                                                 Just  downstream  of  Conrail "797 

Just  upstream  of  Conrail 'SOO 

Upstream  corporate  limit  'goo 

East  Grassy  Creek About  730  feet  downstream  or  northbound  lane  ol  U  S   Route  31  ^795 

About  1000  feet  downstream  ol  Conrail "gOO 

JusI  upstream  of  Conrail  „ '807 

«                                                                         Upstream  corporate  limit  907 

Maps  available  for  inspection  al  the  Town  Hall,  60  North  Railroad  Street.  Whiteland,  Indiana 

Send  commenls  to  Honorable  Hershell  Sandlin,  President  ol  the  Town  Board,  Town  ol  Whiteland,  Town  Hall,  60  North  Railroad  Street,  Whiteland,  Indiana  46184 


■268 
'272 

•274 
•272 
•274 
'283 
•290 
•297 
■301 
308 
•268 
•274 
•274 


Maryland Bel  Air  (Town),  Harford  County  ,      Plumtree  Run Confluence  ol  Tributary  1  'sog 

Downstream  Corporate  Limits ■318 

Upstream  side  of  Atwood  Road  ^ '323 

Downstream  of  the  Baltimore  Pike  Culvert '331 

Upslream  of  the  Baltimore  Pike  Culver!  -342 

Downstream  of  the  West  George  Street/Thomas  Street  Culvert '347 

Upslream  o(  the  West  George  Street/Thomas  Street  Culvert ^353 

Farnandis  Branch Downstream  Corporate  Limits  ,      .  -229 

Approximately  1,000  upstream  of  the  downstream  Corporate  Limits  ^238 

Approximately  2,000  upstream  of  the  downstream  Corporate  Limits  ^251 

Approximately  2,900  upstream  ol  the  downstream  (kirporate  Limits  ^268 

Bynum  Run Approximalely  1 3,600  dov«istream  of  Conowingo  Road  Bridge ^257 

Approximately  1 1,600  downstream  of  Conowingo  Road  Bridge ■263 

Al  the  most  downstream  Corporate  Limits  '324 

Upstream  Conowingo  Road  (U  S  Business  Route  1 )       ,._ ^333 

Approximalely  1,500'  upslream  of  Conwingo  Road        ■338 

Maps  available  at  the  Public  Works  Building.  705  Churchville  Road.  Bel  Air,  Maryland 

Send  comments  to  Honorable  William  McFaul,  Town  Administrator  of  Bel  Air,  39  Hickory  Avenue,  Bet  Air,  Maryland  21014, 


Downstream  Corporate  bnnts '485 

Approximately  2,825  upslream  of  Corporate  Limits   "^95 

Approximalely  2.220'  downstream  of  Bndge  Street _ •505 

Approximately  530'  downstream  of  Bndge  Street '515 

Approximalely  320'  upstream  of  Bndge  Street  •525 
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Slate 


City/lown/counly 


Source  ol  flooding 


localkjn 


#  Depth  in 
feel 
above 
ground 
•Elevation 
in  feet 
(NGVD) 


950  upstream  of  Gilbertville  Road  . 


•535 
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state                                         City/Iown/county                              Source  of  flooding                                                                   location 

*  Depth  in 
feel 
at)ove 
ground 
■Elevation 
in  feel 
(NGVD) 

Coys  Brook Confluence  with  Quaboag  River 

■605 
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StMa 


City/lown/counly 


Source  of  Hooding 


localKjn 


#  Depth  in 
feet 
above 
ground 
'Elevation 
in  feet 
(NGVD) 


950  upstream  o(  Gilbertville  Road 

Downstream  of  Conrail  Bridge 

Goddard  f^oad 

Downstream  of  New  Silver  Bridge  (Melius  Road). 

Downstream  of  Wheelwright  Dam 

Upstream  Corporate  Limits 


•535 
•545 
•555 
•565 
•572 
•579 


IMaps  available  lor  inspection  at  the  Board  o(  Selectmen's  Office.  Hardwick  Town  Hall.  Hardwick,  Massachusetts  01037. 

Send  comments  to  the  Honorable  Andrew  Swistak.  Chairman  of  the  Hardwick  Board  ol  Selectmen.  Hardwick  Town  Hall.  Hardwick,  Massachusetts  01037 


Massachusetts 


Lancaster  (Town),  Worcester 
County 


North  Nashua  River 


Nashua  River    Downstram  Corporate  Limits 

Upstream  side  of  Seven  Bridge  Road 

Upstream  Corporate  Limits 

Confluence  with  Nashua  River 

Approximately  160  upstream  of  Main  Street 

Upstream  side  of  North  Mam  Street 

Approximately  1,800  upsleam  of  Ponakin  Road 
Approximately  18  miles  upstream  of  Ponakin  Road 
Upstream  Corporate  Limits 

Goodridge  Brook   Downstream  Corporate  Limits 

Approximately  125  upstream  of  Parker  Road 
Approximately  1.063'  upstream  of  Parker  Road 


•225 
•232 
•241 
•236 
•241 
•249 
•260 
•270 
•280 
•258 
■266 
•268 


Maps  available  at  the  Town  Clerks  Office.  Lancaster  Town  Hall,  Lancaster,  Massachusetts 

Send  comments  to  the  Honorable  Paul  Conslalino,  Chairman  ol  the  Lancaster  Board  of  Selectmen,  Lancaster,  Massachusetts  01523, 


Massachusetts Middleborough  (Town),  Plymouth 

County 


Nemaskel  River Confluence  with  Taunton  River 

Upstream  State  Route  44 

1.320'  downstream  Wareham  Street 

Downstream  First  Dam  downstream  Wareham  Street 

Upstream  Wareham  Street 

400  downstream  Assanompsel  Pond  Dam 

Taunton  River    Downstream  Corporate  Limits 

Upstream  Corporate  Limits 


•25 
•31 
•41 
•49 
•56 
•82 
•19 
•27 


Maps  available  for  inspection  at  the  Office  of  the  Town  Manager  and  Building  Inspector,  Middleborough  Town  Hall.  Nickerson  Avenue.  Middleborough,  Massachusetts. 

Send  commenis  to  the  Honorable  George  Mason  Ryder  Chairman  ol  the  Middleborough  Board  of  Selectmen,  Middleborough  Town  Hall.  Nickerson  Avenue,  Middleborough.  Massachusetts 


02346 


Massachusetts Sheffield  (Town),  Berkshire 

County 


Housalonic  River Downstream  Corporate  Limits 

Upstream  of  Rannapo  Road 

Upstream  of  Conrail  and  State  Route  7A 

Upstream  of  State  Route  7 

Confluence  of  Ironwork  Brook 

Upstream  of  Covered  Bridge  Lane 

Upstream  of  Kellogg  Road 

Upstream  Corporate  Limits 

Hubbard  Brook Upstream  of  North  Main  Street 

Approximately  185'  upstream  of  Cook  Road 

Schenob  Brook, Upstream  of  Bow  Wow  Road 

Upstream  of  Berkshire  School  Road 

Barnum  Street  (Extended) 

Downstream  of  Salisbury  Road 

Maps  available  for  inspection  at  the  Shettield  Town  Hall,  RFD  3,  Great  Bamngton,  Mass  01230 

Send  comments  to  the  Honorable  Danal  Bartholomew,  Chairman  ol  the  Sheffield  Board  of  Selectmen,  RFD  3.  Box  38,  Great  Bamngton.  Massachusetts  01230 


Massachusetts Warren  (Town)  Worcester  County    Quaboag  River . 


Downstream  Corporate  Limits 

Approximately  4,910'  upstream  of  Corporate  Limits 

Approximately  3,860'  downstream  ol  most  downstream  Conrail  bridge 
Approximatoly  970'  downstream  o*  most  downstream  Conrail  bridge. 
Most  downstream  Conrail  bridge  (Downstream  aide) 

Most  downstream  Conrail  bridge  (Upstream  side) 

Gilbert  Road  (Upstream  side) 

Soutti  Street  (Upstream  tide) 

UpsUeam  ol  Wright  Fabric  Company  Dam 

Downstream  Breached  Dam  (Downstream  side) 

Downstream  Breached  Dam  (Up««ream  tide) 

Valley  Road 

Bridge  Street  (Upstream  aide) 

Suie  Route  67  (Upstream  tide) 

River  Street  (Upstream  tide) 

Approximately  3,036'  upstream  ol  River  Street 


Maps  available  lor  inspectiop  at  ttie  Planning  Board.  Wanen  Town  Hall.  Wanen,  Massachusetts 

Send  comments  lo  the  Honorable  Donald  l^kerson.  Chairman  of  tfie  Wanen  Board  of  Selectmen,  Warren  Town  HaU,  Warren.  Massachusetts  01063. 


MMsachusetts  . 


Wett  BrookfieM  (Town), 
Worcester  County 


Ouaboag  Rrver . 
MiH  Brook 


Downstream  Corporate  Limitt 

Upstream  Corporate  Limits 

Confluence  with  Outtooag  River -.. 

DiracUy  downtirMm  o<  Shay  Road 

Directly  downstream  ot  Tyler  Road 

Approximatety  2,100'  vptlraaro  of  Tyler  Road 

Oiractty  upslrMni  ot.Farm  Bridge 

Downstream  ol  DMckaboag  Valey  Road  (Upttraam  crossing) 
■  Upstraam  Corporala  Units - 


•654 
•655 
•658 

•659 
•660 


•663 


•666 
•668 
•663 
•664 
•663 
•665 
•667 
■672 


•396 
•419 
•436 
•468 
•476 
■484 
'498 
'522 
•538 
•544 
•550 
•563 
•583 
•592 
•597 
•601 


•603 
•605 
•603 
•607 
•617 
•827 
•634 
•638 
•644 
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Slate 


City/town/county 


Source  of  flooding 


Coys  Brook  , 


#  Depth  in 
feet 
atwve 
ground 
•Elevation 
in  feet 
(NGVD) 


Confluence  with  Ouaboag  River 

Upstream  of  Conrail      .  

Upstream  Corporate  Lupits    

Maps  available  at  the  West  Brookfield  Planning  Board.  West  BrooKlield  Town  Hall.  West  Brookfield,  Massachusetts 

Send  comments  to  the  Honorable  Peter  Coulphard.  Chairman  ol  the  West  Brookfield  Board  of  Selectmen,  West  Brookfield  Town  Hall,  West  Brookfield,  Massachusetts  01585 


•605 
•609 
•617 


Michigan (V)  Lake  Orion,  Oakland  County       Lake  Orion Shoreline 

Painl  Creek Southern  corporate  limits 

Just  upstream  Atwater  Street 

Just  downstream  Broadway :w 

Just  downstream  Conrail    

Just  upstream  Conrail 

Maps  available  lor  inspection  at  the  Department  of  Planning  and  Zoning,  Village  Hall.  21  East  Church  Street.  Lake  Orion.  Michigan 

Send  comments  to  Honorable  Beth  Dumala.  Village  President.  Village  ol  Lake  Orion,  Village  Hall,  21  East  Church  Street,  Lake  Orion,  Michigan  48035 


Michigan (C)  Northville,  Wayne  County 


Middle  River  Rouge . 


Randolph  Drain  Diversion 


Thornton  Creek  Overflow 


.    About  750  feet  downstream  of  Seven  Mile  Road 

Just  downstream  of  Mill  Pond  Dam 

Just  upstream  of  Mill  Pond  Dam 

Just  downstream  of  Old  Novi  Road 

Randolph  Drain Mouth  at  Middle  River  Rouge 

Just  upstream  of  High  River  ,. 

Just  upstream  of  Lexington  Street 

Abioul  too  feet  upstream  of  the  divergence  of  the  Randolph  Dram  Di- 
version 

Confluence  with  Randolph  Dram  .  ,; 

Just  upstream  ol  Summerside  Lane 

Divergence  from  Randolph  Drain         .  

Confluence  with  Middle  River  Rouge   ..  

About  245  feet  upstream  of  confluence  v«th  Middle  River  Rouge  . 

Maps  available  for  inspection  at  the  Clerk  s  Office,  City  Hall,  215  West  Mam  Slroei,  Northville,  Michigan 

Send  comments  to  Honorable  Paul  Vernon,  Mayor,  City  of  Northville,  City  Hall,  215  West  Mam  Street,  Northville,  Michigan  48167 

Michigan (Twp  )  Northville,  Wayne  County      Middle  River  Rouge  Downstream  corporate  limits 

Just   upstream   of   Chessie   System   (near   intersection   of   Northville 
Road  and  Edward  Hines  Parkway) 

Just  upstream  of  Six  Mile  Road  

Just  downstream  of  Watertord  Dam  

Just  upstream  of  Watertord  Dam 

Jusi   upstream   of   Chessie   System   (near   intersection   of   Northville 

Road  and  Jamestown  Circle) 
Upstream  corporate  limits  (at  Wayne  County-Oakland  County  bound- 

ary) 

Maps  available  lor  inspection  at  the  Northville  Township  Hall,  16300  Sheldon  Road.  Northville,  Michigan 

Send  commenis  to  Honorable  John  McDonnold,  Supen/isor,  Township  of  Northville,  Northville  Township  Hall,  16300  Sheldon  Road,  Northville.  Michigan  48167 


•988 
•966 
•973 
•975 
•977 
•988 


•768 
•798 
•806 
•822 
■797 
•835 
•888 
•922 

•904 
•914 
•921 
•821 
•822 


•730 
734 

•746 
•750 
•759 
•766 

•811 


Michigan (C)  Riverview,  Wayne  County 


Detroit  River  (Trenton  Channel) 
Huntington  Creek 


Jefferson  Avenue  Diversion 


Shoreline 

Mouth  at  Detroit  River  (Trenton  Channel) 

About  200  feet  downstream  of  Electnc  Avenue  . 
Just  upstream  of  Electric  Avenue 
Mouth  at  Detroit  River  (Trenton  Channel) 
Just  downstream  of  West  Jefferson  Avenue 


Maps  available  for  mspeclion  al  the  Clerk  s  Office,  City  Hall,  17700  Fort  Street   Riverview  Michigan 

Send  comments  lo  Honorable  Jack  Kesterson,  Mayor,  City  ol  Riverview,  City  Hall,  17700  Fort  Street,  Riverview,  Michigan  48192 


•578 
•578 
■580 
•584 
•578 
•579 


(C)  Fisk,  Butler  County 


Dilch  f»Jo   17 


Al  southern  corporate  limits 
At  northern  corporate  limits 


Maps  available  for  inspection  at  the  City  Hall,  Fisk,  Missouri 

Send  commenis  lo  Honorable  Edward  Call,  Mayor,  City  of  Fisk,  City  Hall,  Fisk,  Missoun  63940 


Missoun (C)  Oulin,  Butler  County 


Mencrkenul  Slough 


Ditch  No  31 


About  150  feet  downstream  State  Highway  53  .  . 
About  1,150  feet  upstream  Stale  Highway  53      ,. 
About  1,130  feet  downstream  County  Road  659 
Just  downstream  County  Road  663 


Maps  available  lor  inspection  al  the  Cily  Hall,  PO   Box  85,  Oulin   Missouri 

Send  commenis  to  Honorable  L  Davis.  Mayor,  City  ol  Oulin,  City  Hall,  PO   Box  85,  Quiin,  Missoun  63961 


Nevada 


Boulder  City  (City),  Clark  County      Hemenway  Wash 


Wash  B 
Wash  C 


Wash  D     

Georgia  Avenue  Wash 

Maps  available  lor  inspection  al  City  Hall,  900  Anzona  Street,  Boulder  City.  Nevada 
Send  commenis  to  Honorable  Robert  Ferraro.  P  O  Box  367,  Boulder  City,  Nevada  69005 


•330 
•330 


•313 
•313 
•314 
•314 


120  feel  upstream  from  center  of  Pacifica  Way "2  020 

100  feet  upstream  from  center  of  Ville  Avenue  "2,168 

100  feet  upstream  from  center  of  Joshua  Street  *2,2i  1 

1.400  feet  east  of  the  intersection  of  Corral  Road  and  San  Felipe  '2.376 
Drive 

50  feet  upstream  for  center  of  U  S  Highway  93  westbound      *2,427 

100  feet  upstream  from  center  of  Buchanan  Boulevard '2  12S 

100  feet  upstream  from  center  of  Highland  Drive  "2,367 
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stale 


City/Iown/county 


Source  o'  Hooding 


Nevada  .•■     Henderson  (Cily),  Clark  County 


Duck  Creek 

Duck  Creek  Tributary 

Shallow  Flooding 


150  teel  upstream  from  center  of  Sunset  Road  

100  feet  upstream  from  center  of  Stephani  Street  

Intersection  of  Edgemont  Drive  and  Fletcher  Road 

On  Horizon  Drive.   1   mile  northeast  of  its  intersection  with  Eastern 

Avenue 
1  1  miles  east  of  the  intersection  of  Newport  Drive  and  Magic  Way 


Maps  available  for  inspection  at  City  Hall,  243  Water  Street   Henderson   Nevada 

Send  comments  to  Honorable  Lonn  Williams.  243  Water  Street,  Henderson,  Nevada  69015 


New  Hampshire 


Roxbury  (Town)  Cheshire  County    Otter  Brook 


Approximately 
Approximately 
Approximately 
Approximately 
Roxbury  Road 
Approximately 
Approximately 
Approximately 
Approximately 
Approximately 


4.890 
4.140' 
3,190 
2.170 

1.090 
2.440 
3.470 
4.380 
5.070 


downstream  of  Roxbury  Road 
downstream  of  Roxbury  Road 
downstream  of  Roxbury  Road 
downstream  of  Roxbury  Road 


upstream  of  Roxbury  Road,, 
upstream  of  Roxbury  Road 
upstream  of  Roxbury  Road , 
upstream  of  Roxbury  Road 
upstream  of  Roxbury  Road 


Maps  available  for  inspection  al  the  Roxbury  Town  Ofdce,  Box  25,  Keene,  New  Hampshire 

Send  comments  to  Honorable  G  Pyne.  Chairman  of  the  Roxbury  Board  ol  Seleclmen   Roxbury  Town  Ollice.  Box  25.  Keene.  New  Hampshire  03431 


#  Depth  in 
feet 
above 
ground 
•Elevation 
tn  feel 
(NGVbl 

•1.929 

•1.686 

•2 

•1 

•1 


•582 
•590 
•600 
•610 
•622 
•630 
•640 
•650 
•660 
•668 


New  Jersey  Corbin  City  (City),  Atlantic  County     Tuckahoe  River Entire  shoreline 

Maps  available  tor  inspection  at  the  City  Municipal  Building,  Route  50,  Corbin  City,  New  Jersey 

Send  comments  to  Honorable  Dorsey  Hostler,  Mayor  ol  Corbin  City  R  D   i.  Route  50,  Corbin  City,  New  Jersey 


New  Jersey 


DcmaresI  (Borough)   Bergen 
County 


Tenakill  Brook   Downstream  Corporate  Limits 

Upstream  Hardenburgh  Avenue  , 
Upstream  Corporate  Limits 

DemarosI  Brook. Downstream  Corporate  Limits 

Upstream  Meadow  Road     

Downstream  County  Road 

Cresskill  Brook    Downstream  Corporate  Limits 

530  downstream  County  Road    , 
Downstream  County  Road 


Maps  available  for  inspection  at  the  Borough  Hall,  1 18  Serpentine  Road,  Demaresl 

Send  comments  to  Honorable  Vi  Laamanen,  Borough  Coordinator   118  Serpentine  Road  Demarest,  New  Jersey  07627 


New  Jersey    High  Bridge  (Borough),  Hunterdon   Rantan  River      Downstream  Corporate  Limits 


County 


Willoughby  Brook 


Upstream  Arch  Street  Bridge        

Upstream  Conrail  ,  

Upstream  Taylor-Wharton  Railroad  Bridge      

Downstream  Lake  Solitude  Dam 

Upstream  Lake  Solitude  Dam    , 

Upstream  Corporate  Limits         

Downstream  Corporate  Limits 

Approximately  800  upstream  ol  Corporate  Limits,, 

Upstream  Conrail 

Upstream  Corporate  Limits 


Maps  available  for  inspection  al  the  Office  of  the  Borough  Clerk,  Municipal  Building   71  Mam  Street,  High  Bridge,  New  Jersey 
Send  comments  to  Honorable  Donald  A  Manning,  Mayor  of  High  Bridge   71  Main  Street,  High  Bridge,  New  Jersey  09929, 


New  YorK Buffalo  (City)  Erie  County 


Buffalo  River 


Cazenovia  Creek 


Scaiaquada  Creek 


Confluence  with  Lake  Ene 

Upstream  side  of  Seneca  Street  Bridge 

Upstream  side  of  South  Ogden  Street  Bridge 

Confluence  with  Buffalo  River 

Upstream  side  of  Cazenovia  Parkway  Bridge 

Corporate  Limits 

315  downstream  from  Interstate  Route  190, 

580'  downstream  from  Conrail  Bridge 

Upstream  side  of  State  Route  198 

Upstream  crossing  of  Private  Road 

4,330'  from  Pnvale  Road 


Maps  available  fof  inspection  at  City  Hall.  Division  of  Planning.  Room  313.  Buffalo.  New  York 

Send  comments  to  Honorable  James  D  Gnffin.  Mayor  of  Buffalo.  City  of  Buffalo.  City  Hall.  Buffalo,  New  York  14202 


New  Yofk   South  Nyack  (Village),  Rockland      Hudson  River    Entire  shoreline  ,.. 

County 
Maps  available  at  the  South  Nyack  Village  Hall,  282  South  Broadway  South  Nyack 
Send  comments  to  Honorable  Or  Raymond  P,  Esposito.  Mayor,  282  South  Broadway.  South  Nyack.  New  York  10960 


New  Yofk Stony  Point  (Town).  Rockland 

County 


Hudson  River 


Entire  shoreline  within  community 


Tributary  No  1  to  Hudson  River       Confluence  with  Hudson  River 

Downstream  of  Stony  Point  State  Park 
Upstream  of  Stony  Point  State  Park 


•219 
•233 
■242 
•257 
•263 
•290 
•290 
•294 
•304 
•322 
•330 


•581 
•587 
•592 
•584 
•595 
•599 
•573 
•581 
•586 
•592 
*609 


•8 
•12 
•15 
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State 


City/town/county 


Source  of  flooding 


*  Depth  in 
feet 
atxive 
ground 
•Elevat'on 
in  feet 
(NGVOl 


Cedar  Pond  Brook 


Tributary  to  Cedar  Pond  Brook 


Approximately  200  upstream  of  culvert  

Approximately  25'  downstream  of  most  upstream  crossing  of  Park 

Road 
Approximately   200    upstream   of   most   upstream   crossing   ot   Park 

Road 
Approximately   450'   upstream   ol   most   upstream   crossing   ol   Park 

Road  * 

Downstream  of  Lighthouse  Court  Culvert 

Upstream  ol  Lighthouse  Court  Culvert   , 

Downstream  of  Maryann  Court  

Upstream  of  Maryann  Court         

Downstream  of  Adams  Drive         

Upstream  of  Adams  Drive  „ 

Approximately  330'  upstream  of  Adams  Drive 

Approximately  640  upstream  of  Adams  Drive   „ 

Approximately  1.025  upstream  ol  Adams  Drive .". 

Wayne  Avenue     , 

Confluence  with  Hudson  River  „ 

Upstream  of  Lowland  Hill  Road  „ _.. 

Upstream  of  U  S  Rou;es  9W  and  202       

Approximately  700  upstream  ol  U  S  Routes  9W  and  202     

Confluence  of  Tributary  to  Cedar  Pond  Brook  

Confluence  with  Cedar  Pond  Brook 

Approximately  350'  upstream  of  confluence  with  Cedar  Pond  Brook 

Downstream  of  State  Route  210     „ 

Downstream  of  Private  Dnve        ,,... „ „. ^..^^ ™ 

Upstream  of  Pnvale  Drive  „ „.. 

Upstream  of  Washburns  Lane  

Downstream  of  Sengstacken  Road  Culvert        „ 

Upstream  of  Sengstacken  Road  Culvert  „ „.. 

Upstream  o'  Central  Highway  and  Filors  Lane    

Upstream  Corporate  Limits 


Maps  available  for  inspection  at  the  Town  Hall,  11  New  Mam  Street.  Haverstraw.  New  York 

Send  comments  to  Honorable  Lucien  H  Conklin,  74  East  Main  Street   Stony  Point.  New  York  10980 

Oklahoma       City  ol  Jenks.  Tulsa  County  Arkansas  River Just  upstream  ol  East  Main  Street  

Polecate  Creek  Just  upstream  of  S   Peoria  Avenue         

Just  upstream  ot  S  33rd  W  Avenue  

Posey  Creek    Just  upstream,  of  Missouri  Pacific  Railroad         

Just  upstream  of  141st  Street  

Coal  Creek  Approximately  100  feet  downstream  of  121st  Street 

Maps  available  at  City  Planner's  Office.  City  Hall.  123  East  Main  Street,  Jenks,  Oklahoma  74037 

Send  comments  to  Mayor  R  O'Donley  or  Mr  Richard  Hall,  City  Planner,  City  Hall,  123  East  Mam  Street,  Jenks,  Oklahoma  74037 


Oklahoma , 


Town  ol  Maysvilte,  Carvin  County     Beef  Creek 


Just  upstream  of  Williams  Street 

Just  downstream  of  Mays  Street 

Maps  available  for  inspection  at  City  Hall,  510  West  Mam  Street,  Maysville,  Oklahoma  73057 

Send  comments  to  Mayor  Lynn  Kein,  or  Ms  Norma  Hope.  Vice-Mayor.  City  Hall.  510  West  Main  Street,  Maysville,  Oklahoma  73057 


y 


Oregon Brownsville  (City),  Linn  County         Calapooia  River At  center  of  Southern  Pacific  Railroad  crossing  of  Calapooia  River 

200   feet  south   from  intersection  of   Calapooia  Avenue  arxl   Howe 
Street 

Maps  available  for  inspection  at  City  Hall,  Brownsville.  Oregon 

Send  comments  to  Honorable  Tony  Gorsline.  P  O  Box  188.  Brownsville.  Oregon  97327 


Oregon 


Jackson  County  (Unincorporated 
Areas) 


•25 

•40 

•60 

•82 

•86 

•102 

■113 

•118 

•125 

•130 

•160 

•190 

•220 

•224 

•8 

•14 

•25 

•35 

•51 

•51 

•60 

•72 

•86 

•94 

•101 

•112 

■118 

■132 

■141 


■615 
■620 
■633 
■606 
•620 
•644 


•939 
•941 


•329 
•341 


Lazy  Creek Upstream  limit  of  detailed  study,  approximately  180  feet  upstream  of  '1,590 

tfie  City  of  Medford  corporate  limits 

Unnamed  Tributary  to  Larson           Intersection  of  Creek  and  center  of  North  Phoenix  Road      '1,540 

Creek 

Gnffin  Creek 30  feet  upstream  from  center  of  Scenic  Avenue  ,               •1.234 

Intersection  of  BeHinger  Lane  and  Mir>ear  Road                  •I, 459 

Pleasant  l>eek Intersection  of  Creek  arxj  center  of  Queens  Branch  Road •I, 122 

Foots  Creek  Intersection  of  Creek  and  center  ol  Foots  Creek  Road  ^1,103 

Little  Butte  Creek ,•. 75  feet  upstream  from  center  of  Crater  Lake  Highway  State  Highway  •1.281 

62 

At  confluence  with  Schoofhouse  Creek  •  1 ,438 

Lone  Pine  Creek Intersection  of  Creek  and  center  of  Foothill  Road  (at  upstream  limit  ot  •I, 565 

detailed  study) 

Larson  Creek Intersection  of  Creek  and  center  of  Eliendale  Dnve     •  1,406 

Crooked  Creek 25  feet  upstream  from  center  of  Stewart  Avenue         •I, 402 

Intersection  of  Dark  Hollow  Road  and  Skyview  Dnve •1,567 

Daisy  Creek 10  feet  downstream  from  center  of  Third  Street  Soutti •I. 742 

Evans  Creek     , At  confluence  with  Ma()le  Creek                                  •I. 016 

10  feel  upstream  from  center  of  Covered  Bridge  Road - •1.136 

Rogue  River IntersectionjiJ, Savage  Creek  Road  and  U  S  Highway  99   ^979 

500  feel  upstream  from  center  of  Table  Rock  Road •I. 198 

Intersection  of  River  ar>d  center  ol  Dodge  Bridge  State  Highway  234  •  1 ,285 

Al  confluence  with  Big  Butte  Creek  •1,531 

Wagner  Creek Al  confluence  with  Bear  Creek                                        •1,562 

Ashland  Creek 400  feet  upstream  from  center  of  Bridge  to  Treatment  Plant „^  '1,715 
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State 


City/lown/county 


Source  ol  Hooding 


location 


Coleman  Creek Intersection  of  Creek  and  center  of  US.  Highway  99,, 


#Depth  in 
feel 
above 
ground, 
•Elevation 
in  feet 
(NGVD) 


•1,488 
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Slate 


Cily/town/county 


Source  of  flooding 


Upstream  ol  Private  Road  approximately  2,520   downstream  of  route 


#  Depth  in 
feet 
above 
grourxl 
•Elevation 
in  feet 
(NGVD) 

•1,300 
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State 


City/town/county 


Source  ot  liooding 


Maps  available  (Of  inspection  at  Jackson  County  Courthouse,  Medtord,  Oregon. 

Send  connments  to  Honorable  Jon  Deason.  Jackson  County  Courthouse,  County  Commissioner's  Office,  Medford,  Oregon  97501. 


Pennsylvania Bradford  (City).  McKean  County       West  Branch  Tunungwanl  Creek      Confluence  with  Tunungwant  Creek 

Kennedy  Street  (Upstream  side) 

Barbour  Street  (Downstream  side) 

'  Corporate  Limits 

Approximately  3.200'  upstream  of  Corporate  Limit 

East  Branch  Tunungwant  Creek       Confluence  with  Tunungwant  Creek 

Elm  Street  (Upstream  side) 

..  Corporate  Limits 

Mam  Stem  Tunungwant  Creek Corporate  Limits 

Confluence  with  Kendall  Creek 

Chessie  System  (Upstream  side) 

Confluence  with  East  and  West  Branch  Tunungwant  Creek  . 
Kendall  Creek Confluence  with  Tunungwanl  Creek 

East  Main  Street  (Downstream  side) 

Corporate  Limit 

Maps  available  at  the  Public  Works  Department,  City  Hall.  24  Kennedy  Street,  Bradford,  Pennsylvania. 

Send  comments  to  Honorable  Maxwell  Moore.  Mayor  of  Bradford,  City  Hall.  24  Kennedy  Street,  Bradford,  Pennsylvania  16701. 


Pennsylvania Juniala  (Township).  Blair  County      Blair  Gap  Run.. 


#Depth  in 
feet 
above 
ground. 
'Elevation 
in  feet 
(NGVD) 


Coleman  Creek Intersection  of  Creek  and  center  of  U.S.  Highway  99 •1.488 

Clay  Creek      Intersection  of  Creek  and  center  of  East  Main  Street •  1,905 

Bear  Creek    10  feet  upstream  from  center  of  Kirtland  Road '1.168 

200  feet  upstream  from  center  of  Fern  Valley  Road '1.472 

Intersection  of  Valley  View  Road  and  North  Mam  Street  U.S.  Highway  '1,659 
99. 


•1,435 
•1.439 
•1.446 
•1.452 
•1.468 
•1.435 
•1,442 
•1,449 
•1,421 
•1,426 
•1.432 
•1,435 
•1.426 
•1,429 
'1,441 


Pennsylvania Brownsville  (Borough),  Fayette         Monogahela  River Downstream  corporate  Limits *771 

County.  Bridge  Street '771 

Upstream  Corporate  Limits '772 

Dunlap  Creek Confluence  with  Monongahela  River '771 

Upstream  Corporate  Limits '771 

Maps  available  for  inspection  at  the  Municipal  Building,  Brownsville.  Pennsylvania 

Send  comments  to  Honorable  Paul  Thomas.  Jr..  Mayor  of  Brownsville,  Municipal  Building,  Brownsville,  Pennsy^ania  15417. 


Pennsylvania Foster  (Township).  McKean              Tunungwant  Creek   Downstream  State  boundary '1,411 

county                                                                                                Confluence  with  Foster  Brook .'. "1,417 

Approximately  420'  upstream  of  Chessie  System "1,424 

.                                                                                    Foster  Brook Confluence  with  Tunungwant  Creek ^1,417 

East  Main  Street  (Upstream  side) '1,428 

Approximately  450'  downstream  of  Fourth  Street "1,435 

Beechwood  Road  (Upstream  side) •1,466 

Fairview  Heights  (Upstream  side) •I, 477 

Harnsburg  Run  Road  (Upstream  side) •I, 496 

,                                                                                                                                                                       Derrick  Road  (Downstream  crossing— upstream  side) •I, 519 

Derrick  Road  (Upstream  crossing— upstream  side) •I, 550 

State  Route  646  (Upstream  side) •I, 580 

Kendall  Creek Downstream  Corporate  Limits •1,441 

Approximately  2,400'  upstream  of  Corporate  Limits '1,457 

Lafferty  Road  (Upstream  side) '1,474 

Approximately  3,500'  upstream  of  Lafferty  Road "1,495 

Confluence  of  Totten  Hollow  Run "1,519 

Approximately  3.1(X)  upstream  of  Totten  Hollow  Road "1,546 

Approximately  1,100'  downstream  of  State  Route  246 "1,560 

State  Route  246  (Upstream  side) "1,572 

Approximately  3,400'  upstream  ol  confluence  of  Tributary  to  Kendall  '1,591 

Creek 

Approximately  4,975'  upstream  of  State  Route  246 "1,614 

Maps  available  at  the  Foster  Township  Building 

Send  comments  to  Honorable  Robert  F   Riley,  Chairman  ol  the  Foster  Board  of  Supervisors,  14  North  3rd  Street,  Bradford,  Pennsylvania  16701 


Poplar  Run 


Approximately  280'  downstream  of  Downstream  Corporate  limits  '1,137 

Downstream  Corporate  Limits '1,139 

Upstream  side  ol  Private  Road  approximately  3,600   downstream  of  "1.157 

Legislative  Route  07043 

Approximately  2,100  downstream  of  Legislative  Route  07043 "1,177 

Approximately  855  downstream  of  Legislative  Route  07043    "1,197 

Upstream  Legislative  Route  07043    "1,215 

Upstream  side  of  Private  Road  approximately  1,235  upstream  ol  Leg-  "1,235 

islative  Route  07043. 

Upstream  of  Private  Road  approximately  1,735   upstream  ol  Legisia-  "1,247 

tive  Route  07043 

Downstream  ol  Private  Road  approximately  2,596'  upstream  ol  Legis-  "1,261 

lalive  Route  07043. 

Approximately  4,395  upstream  of  Legislative  Route  07043 "1,290 

Approximately  5,355'  upstream  of  Legislative  Route  07043 '1,310 

Approximately  6,205'  upstream  of  Legislative  Route  07043   'LSSO 

Approximately  7,135  upstream  of  Legislative  Route  07043 'I.SSO 

Approximately  8,125'  upstream  ol  Legislative  Route  07043 "1,369 

Dpwnstream  Corporate  Limits •1,235 

Approximately  920'  upstream  of  Downstream  Corporate  Limits "1,255 
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State 


City/lown/county 


Source  ol  Hooding 


location 


#  Depth  in 

feet 

above 

ground 

"Elevation 
in  leet 
(NGVD) 
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state 


City/town/county 


Source  of  flooding 


Upstream  ol  Private  Road  approximately  2,520   downstream  of  route 

382  extended 
Upstream  of  Private  Road  approximately  i  .400  downstream  ol  Route 

382  extended 
Confluence  of  Tributary  to  Poplar  Run 
Upstream  ol  Private  Drive  approximately   1 .600    upstream  ol  Route 

382  extended 
Upstream  of  Private  Drive  approximately  2.365  downstream  ol  down- 
stream crossing  ol  Legislative  Route  07035 
Approximately  1.230  downstream  crossing  ol  downstream  ol  Legisia 

trve  Route  07035 
Upstream  ol  downstream  crossing  ol  Legislative  Route  07035 
Approximately  920    downstream  ol  upstream  crossing  ol  Legislative 

Route  07035 
Approximately    120    upstream   ol   upstream   crossing   ol   Legislative 

Route  07035 
Approximately   1.615    upstream  of  upstream  crossing  of  Legislative 

Route  07035 
Approximately  2.605    upstream  ol  upstream  crossing  ol  Legislative 

Route  07035 


Maps  are  available  by  contacting  the  Juniata  Township  Secretary.  Mr   Ronald  Neff.  at  (814)  695-5335 

Send  comments  to  Honorable  Clyde  W  Miller.  Chairman  ol  the  Juniata  Board  ol  Supervisors.  R   D  5.  Box  115.  Duncansville.  Pennsylvania  16635 


Pennsylvania 


Plum  (Borough).  Allegheny 
County 


Abers  Creek 


Allegheny  River . 


Humms  Run . 


Little  Plum  Creek.. 


Plum  Creek  . 


Old  Frankslown  Road  

Approximately  950  upstream  ol  Old  Frankslown  Road 

Upstream  ol  New  Texas  Road        » 

Upstream  ol  State  Route  2B6        „ _ 

Confluence  of  Humms  Run  

Approximately  1.660  upstream  ol  State  Route  286      

Approximately  670  downstream  ol  Malabar  Drive  '.. , 

Upstream  ol  Malabar  Dnve  

Tahoc  Drive  (Extended)  

Approximately  340  upstream  ol  Tahoe  Drive  (Extended)    

Downstream  Corporate  Limits  

Approximately  5,600  upstream  ol  Lock  and  Dam  No.  3 

Upstream  Corix)rate  Limits 

Confluence  with  At)ers  Creek       

Upstream  of  Pine  Valley  Drive  

Approximately  900  upstream  ol  Pine  Valley  Drive _ 

Approximately  370  downstream  ol  State  Route  286     

Approximately  80  upstream  ol  State  Route  286  (Downstream  cross- 
ing) 

Approximately  800  upstream  of  State  Route  286         

Cape  Cod  Drive  

Sandune  Drive  

Downstream  of  North  Duar>e  Drive  

Approximately  950  upstream  of  North  Duane  Drive „ _ 

Upstream  ol  State  Route  286  (Upstream  crossing)    

Confluence  with  Tributary  1  to  Humms  Run    

Appfoximately  50  downstream  of  Hobday  Park  Drive 

Holiday  Park  Drive  Culvert  (Upstream  side) 

Holiday  Park  Drive  Culvert  (Downstream  SKJe)  

Confluerx:e  with  Plum  Creek  

Approximately  3.000  upstream  ol  Pennsylvania  Turnpike 

Approximately  1,300'  downstream  of  Unity  Railways  Company 

Approximately  70  downstream  of  Unity  Railways  Company    

Approximately  100  upstream  of  Unity  Railways  Company 

Approximately  360  downstream  ol  l^w  Texas  Road 

New  Texas  Road  

Dowstream  Corporate  Limits 

Approiimatety  1,300  upstream  ol  Corporate  Limits    

AJjproximately  6,750  downstream  of  Hulton  Rraad 

Approximately  5,030  downstream  of  Hulton  Road 

Approximately  2,870  downstream  of  Hulton  Road   ».. 

Approximately  1.280  downstream  of  Hulton  Road      

Upstream  of  Hulton  road .„ „ 

Approximately  1.250  upstream  of  Hulton  Road 

Approximately  3(X)  downstream  of  Conrail    

Steurnagle  Lar>e 

Approximately  1.600  upstream  ol  Miltown  Road 

Approximately  3.330  upstream  of  Miltown  Road •.. 

Downstream  of  Conrail 

Mary  Street 

Bessemer  and  Lake  Erie  Railroad  Culvert  (Downstream  side) 

Bessemer  and  Lake  Ene  Railroad  Culvert  (Upstream  side) 

Approximately  240  upstream  of  Leechburg  Road 

Upstream  of  Universal  Road 

Appfoximalety  500'  upstream  of  Universal  Road 

Upstream  of  Pennsytvama  Turnpike 

Approxmalely  75'  downstream  of  Millers  Lane. 

Approximatety  825  downstream  ol  Anderson  [jne 

Anderson  Lane 

Appronmatety  1.BS0'  tvskeam  of  Anderson  Lane 

Appronmately  1.675  downstream  ol  Stale  Route  380  (Oowmtream 
crossmg). 


#  Depth  in 
feel 
alxive 
ground 
"Elevation 
in  leet 
(NGVD) 

•1.300 

•1.327 

•1.355 
"1.399 

"  1 .423 

•1,455 

'1,497 
"1,538 

"1.575 

"1.633 

■1.687 


"936 
"939 
'946 
'953 
'957 
•964 
'970 
•979 
•983 
•987 
•744 
•748 
•752 
•957 
•962 
•926 
•974 
•981 

•984 
•993 
•1,001 
'1.011 
'1,022 
"1.030 
"1.036 
"1,047 
"1,058 
•1,060 
•906 
"911 
"920 
"929 
•938 
•939 
"942 
"773 
"780 
•790 
•800 
•810 
•820 
•831 
•840 
"850 
•861 
'870 
•880 
'890 
'896 
'899 
•906 
•910 
•918 
•925 
■931 
•»43 
'950 
•958 
•970 
•980 
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Slate 


City/town/county 


Source  of  flooding 


location 


#  Depth  in 
leet 
above 
grourxJ 
•Elevation 
in  feel 
(NGVD) 
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Slate 


City/lown/counly 


Source  ol  tlooding 


localion 


Approximately  875    downstream   of   St^te  Route   380   (Downstream 
crossing) 

Stale  Route  380  (Downstream  crossing) 

State  Route  380  (Upstream  crossing) 

Puckela  Creek Conlluence  with  Allegheny  River 

Approximately  1,470  downstream  ot  Crystal  Drive 

Upstream  ol  Cr>stal  Drive  

Approximately  750  upstream  ol  Crystal  Drive 

State  Road  366 » 


Maps  available  (or  inspection  at  the  Plum  Municipal  Building,  4575  New  Texas  Road,  Pittsburgh,  Pennsylvania 

Send  comments  to  Honorable  Anthony  B  O  Block.  Mayor  ol  Plum,  4675  New  Texas  Road   Pittsburgh,  Pennsylvania  15239 


Pennsylvania Summit  (township),  Erie  County 


Walnut  Creek Approximately  .11  mile  downstream  of  downstream  crossing  o(  Inter- 
state 90 

Upstream  Interstate  90 

Upstream  Holiday  Inn  Exit 

Walnut  Creek  Tributary  Upstream  of  upstream  crosing  of  Interstate  90 

Maps  available  at  the  Summit  Township  Building 

Send  comrrrents  lo  Honorable  John  Colvm.  Chairman  ol  the  Summit  Board  ol  Supervisors,  1040  Townhall  Road,  Erie,  Pennsylvania  16509, 


Pennsylvania Union  (Township),  Erie  County         South  Branch  French  Creek  , 


Maps  available  at  the  residence  ol  Mr  Merle  Sexton,  Secretary  ol  Union  Township  R   D   1 ,  Union  City,  Pennsylvania, 

Send  comments  to  Honorable  Walter  Bem,  Chairman  ol  the  Union  Board  ol  Supervisors,  R   D   1,  Union  City.  Pennsylvania  16438, 


Pennsylvania Venango  (Township),  Erie  County    West  Branch  French  Creek 

r 


Approximately  1  mile  downstream  Corporate  Limits,,,, 
Upstream  ol  State  Route  8  &  89  at  Corporate  Limits,, 

Upstream  Stale  Route  89 

Approximately  1  mile  upstream  of  State  Route  89 

Approximately  2  miles  upstream  of  Slate  Route  89 

Upstream  Page  Road 

Upstream  Corporate  Limits 


Maps  available  at  the  Venango  Township  Building 

Send  comments  to  Honorable  Paul  Vogel,  Chairman  ol  the  Venango  Board  of  Supervisors,  R   D   1,  Wattsburg.  Pennsylvania  16442, 


Southeast  corner  of  community  Corporate  Limits , 


Texas  Bellaire  (City),  Harns  County  Brays  Bayou 

Maps  available  at  the  Bellaire  City  Hall,  7008  South  Rice  Avenue,  Bellaire   Texas  ^ 

Send  comments  to  Honorable  Lawrence  Folse,  Mayor  ol  Bellaire,  Bellaire  City  Hall   7008  South  Rice  Avenue,  Bellaire.  Texas  77401 


Texas 


City  of  Big  Spnng,  Howard 
County 


Beals  Creek    Just  upstream  of  FM700  (Marcy  Dnve),, 

Just  upstream  ol  Birdwell  Lane 


Just  downstream  of  US.  Highway  87  (Gregg  Street) 

Big  Spnngs  Draw      Just  upstream  of  Baylor  Boulevard 

Just  upstream  ol  Golaid  Street  ■ 

Just  upstream  of  US  Highway  87  (upstream  most  crossing)  

Stream  BSP  1  Just  upstream  of  Parkway  Road 

Stream  BSP  2  At  the  southern  corporate  limits 

Big  Sandy  Draw       Just  upstream  of  North  Service  Road  lo  Interstate  Highway  20  (US 

Highway  80) 

Reads  Draw Just  upstream  ol  Nerth  Sen/ice  Road  lo  Interstate  Highway  20  (US, 

Highway  80), 

Stream  BSP  3         Just  upstream  of  North  8th  Street 

Stream  BSP  4  Just  upstream  of  North  Sen/ice  Road  to  Interstate  Highway  20  (U  S 

Highway  80), 
Slream  BSP  5  Just  upstream  of  Missoun  Pacific  Railroad  (Spur  Track) 


Maps  available  lof  inspection  at  Housing  and  Community  Development— Building  Co  25,  Big  Spring,  Texas  797220 

Send  comments  to  Mayor  Clyde  Angel  or  Mr  Don  Davis,  City  Manager,  City  Hall,  40  Nolan  Street,  Big  Spnng,  Texas  79721. 


Texas  City  of  Brady,  McCullock  County      Brady  Creek   Just  downstream  of  Atchison  Topeka  and  Santa  Fe  Railway  , 

Just  upstream  of  Main  Street 

Just  upstream  of  Bridge  Street 

Just  upstream  of  U,S,  Highway  283 

Stream  Brady  1  Just  downstream  of  State  Highway  2309 

%<  Just  upstream  of  State  Highway  2309 

Post  Oak  Creek     Approximately  300  feet  upstream  ol  11th  Street 

Live  Oak  Creek     Approximately  600  feet  upstream  of  White  Street 


Maps  available  tor  inspection  at  City  Hall.  Brady.  Texas  76825. 

Send  comments  lo  Mayor  ED  Davenport,  Mr  Dennis  Jones,  City  Superintendent,  City  Hall,  P  O  Box  351.  Brady.  Texas  76825 


#Depth  in 
leet 
above 
ground 
'Elevation 
in  leet 
(NGVD) 


•990 

•1,003 
•1,015 
•752 
•760 
•767 
•770 
•783 


•  1 .068 

•1.070 
•1.079 
•1,082 


Upstream  of  Corporate  Limits  (and  Union-LeBeouf  Road) 

Approximately  575  miles  upstream  of  Corporate  Limits 

Upstream  of  first  downstream  Conrail  crossing 

Approximately  1  mile  upstream  of  downstream  Conrail  crossing 

Approximately  ,3  mile  downstream  ol  second  downstream  Conrail 

crossing 
Approximately  1,3  miles  downstream  ol  second  downstream  (^nrail 

crossing. 
Downstream  ol  upstream  Conrail  crossing 


•1.215 
•1,225 
•1.234 
•1,243 
•1,279 

•1,295 

•1.304 


•1,286 
•1,290 
•1,295 
•1,300 
•1,306 
•1,314 
•1,318 


.•52 


•2,391 


•2,406 
•2.411 
•2.412 
•2.506 
•2,603 
•2,602 
•2,643 
•2,403 

•2,456 

•2.443 
•2,495 

•2,433 


$1,662 
•t.663 
•1,667 
•1.673 
•1.663 
•1.667 
•1.680 
•1,676 
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State 


City/town/county 


Source  of  Hooding 


Fruit  i-leiahls  (Citvl  Davis  Counlv     Baer  Creek 1 50  feel  upstream  from  center  of  US,  Highway  89, 


#  Depth  in 

feet 

above 

ground 

'Elevation 
in  leet 
(NGVD) 


•4,534 
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State 


City/town/county 


Source  of  flooding 


location 


#  Depth  in 
leet 
above 
grourxJ 
•Elevation 
in  feel 
(NGVD) 


Texas City  of  Breckcnridge,  Stephens 

County 


Gonzales  Creek Just  upstream  ol  Farm  Market  Road  287 

Just  upstream  of  Dryer  Street  /. 

Just  upstream  of  Hutlum  Street  

Stream  BK-1    Just  upstream  of  intersection  ol  Lindsey  Street  and  Court  Avenue 

.       Just  upstream  ol  McAmis  Avenue  ,  << 

\^   Just  upstream  ol  Shelton  Avenue  

Stream  BK-2 Just  upstream  ol  Miller  Avenue    

Apixoximately  200  leet  upstream  of  Live  Oak  Avenue  


Maps  available  lor  inspection  at  City  Hall,  120  West  Elem  Street,  Breckenridge,  Texas  76024 

Send  comments  to  Mayor  Lloyd  Mayberry  or  Mr  John  Connally,  Mayor-Protem,  City  Hall.  120  West  Elm  Street.  Breckenridge.  Texas  76024 

Texas City  ol  Brownlield,  Terry  County       Lost  Draw Just  upstream  of  Webb  Street  

Just  upstream  ol  U  S  Highway  62  and  385     

Just  downstream  ol  Bridges  Street 

Playa  No  4 East  ol  intersection  of  Mam  and  Sage  Streets 

Playa  No.  3 Approximately  700  leet  northeast  ol  intersection  ot  Tahoka  Road  and 

■>  Cedar  Street 

Playa  No  2 Approximately  700  leet  northwest  ot  intersection  of  Tahoka  Road  and 

Cedar  Street 
Maps  available  for  inspection  at  City  Hall.  218  West  Mam  Street.  Brownlield  Texas  79316 
Send  comments  to  Mayor  T  C  Wilhams,  Jr  or  Mr  Jake  Geron,  Oty  Manager,  City  Hall.  218  West  Mam  Street.  Brownlield.  Texas  79316 


Clear  Creek Just  upstream  of  Farm  Market  3.046 


Texas City  of  Copperas  Cove.  Coryell 

County 

Stream  CC-2 Just  upstream  of  Farm  Market  1 16 

.^  Just  upstream  of  Lynn  Lane        

At  Deorsam  Drive  .     .  

Just  upstream  ol  Georgetown  Road      

At  21st  Street 

House  Creek At  Spillway  Park  Dam 

Approximately  60  feet  downstream  of  Farm  Market  1113 

Turkey  Run Just  upstream  of  Atchison  Topeka  &  Santa  Fe  Railroad ... 

V  At  Rol5ertson  Avenue  

At  Amthor  Avenue  

At  Bowen  Avenue 

Maps  available  for  inspection  at  City  Hall,  507  South  Mam  Street,  Copperas  Cove,  Texas  79522 

Send  comments  to  Mayor  R  D  Mitchell,  or  Mr  Kenneth  Moseley,  Mayor  Pro-Tem,  City  Hall,  507  South  Mam  Street,  Copperas  Cove,  Texas  79522 


Texas , 


City  ol  Graham,  Young  County  , 


Farmers  Branch -Pine  Street  extended 

Victory  Street  extended  

Stream  GR-2 At  the  Eastern  Corporate  Limits 

At  the  Northern  Corporate  Limits  ., 
Shawnee  Branch  Brazos  Street  extended  

Just  upstream  of  South  Street  

Salt  Creek  Shawnee  Street  extended 

Just  upstream  ol  Farm  Market  61 . 

Just  upstream  ol  Tesco  Village 

Maps  available  lor  inspection  at  City  Hall.  Graham.  Texas  76046 

Sends  comments  to  Mayor  Norman  Stovall,  Jr..  or  Mr  Larry  M  Fields,  City  Manager,  City  Hall,  P  O  Box  690,  Graham  Texas  76046 


Utah Brigham  City  (City),  Box  Elder 

County 


Box  Elder  Creek    100  leet  upstream  trom  center  ol  Union  Pacific  Railroad  Bridge 


75  leet  upstream  from  center  of  200  West  Street 
75  feet  upstream  Irom  center  ol  400  East  Street 


Maps  available  lor  inspection  at  City  Hall,  Brigham  City.  Utah 

Send  comments  to  Honorable  Peter  T  Knudsen,  20  North  Mam  Street,  Brigham  City,  Utah  84302 


Utah 


Farmmgton  (City),  Davis  County 


Davis  Creek  100  feet  upstream  of  center  of  200  East         

Steed  Creek     1 00  feet  upstream  ol  center  ol  200  East  _ 

Farmmgton  Creek    100  leet  upstream  of  center  of  Clark  Lane      

150  feet  upstream  of  center  ol  300  North       

100  leet  upstream  ol  center  ol  State  Highway  106 

Rudd  Creek   400  leet  upstream  of  center  ol  Skyline  Dnve  - 

Shepard  Creek 1 00  feet  upstream  of  center  ol  Stale  Highway  106 

120  leet  upstream  ol  center  ol  abandoned  Bramtierger  Railroad 
Haight  Creek,,,', 200  leet  upstream  ol  center  of  frontage  road  to  Interstate  15 


Maps  available  for  inspection  at  City  Hall   Farmmgton,  Utah 

Serjd  comments  to  Honorable  E   T  Johnson,  286  South  200  East,  Farmmgton,  Utah  84035 


"7 


•1,176 
'1,184 
•1,190 
•1,185 
•1,189 
'1201 
•1,192 
'1.202 


■3,275 
•3,281 
•3,295 
•3,297 
•3,300 

'3,301 


■1,010 

•1.013 
•1,046 
•1,070 
•1,074 
•1,133 
■1,021 
■1,025 
■1,049 
■1,077 
■1,085 
•1,103 


•1.057 
•1.055 
•1.077 
•1,082 
•1.036 
■1.036 
•1.036 
■1.036 
■1.037 


•4,283 


•4.333 
•4.405 


•4,348 
•4.367 
■4.255 
•4,278 
•4,315 
■4,484 
■4,326 
•4,370 
■4,282 
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and  15018,  450  Golden  Gate  Avenue.  San 
Francisco,  California  94102,  Contact: 
Beverly  Wood  (415)  556-6153 
January  13,  American  Dental  Society 
Building,  211  E.  Chicago  Avenue.  Chicago. 
Illinois  60606,  Contact:  Forrest  Lewis  (312) 


regulatory  policy  in  regard  to  Direct 
Broadcast  Satellites.  This  action  is  being 
taken  to  allow  parties  comment  on  an 
application  for  a  Satellite-to-Home 
Subscription  Television  Service 
submitted  by  Satellite  Television 


application,  STC  addresses  the 
procedures  that  it  believes  would  be 
lawful  and  appropriate  for  processing  its 
experimental  application.  The 
discussion  contained  in  STC's 
application  is  obviously  relevant  to  that 
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State 


City/lown/cojniy 


Source  of  flooding 


Frulf  Heighls  (Cilyl  Davi5  County     Baer  Creek       — 

Haiglif  CreeK     ...„^^,^,^,^ — ..,. 
Maps  available  (or  inspection  at  City  Hall.  Fruit  Heights  Utah 
Send  comments  to  Honorable  Neil  K.  Noorda,  281  South  Mountain  Road.  Fruit  Heights.  Utah  84037 


150  (eet  upstream  trom  center  of  US.  Highway  89. 
200  feet  upstream  from  center  of  U  S  Highway  89  . 


Vermont Georgia  (Town).  Franklin  County      Lake  Chaplain ^ 

Lamoille  River „ „ 


Washington Lower  Elwha  Indian  Reservation. 

Clallam  County 


Elwha  River  „ 100  leel  due  south  of  intersection  of  Main  Street  and  Dirt  Road  head- 

ing toward  the  beach. 

Elwha  River  Overflow 75  feet  south  along  SIratton  Road  from  its  intersection  with  Main 

Street 

Strait  of  Juan  de  Fuca Intersection  of  Mam  Street  and  Din  Road  heading  toward  the  beach  ... 


Maps  available  for  inspection  at  Tnbal  Community  Offices,  Lower  Elwha  Road.  Port  Angeles,  Washington. 
Send  comments  to  Honorable  Gerald  Charles,  P  O  Box  2034.  Port  Angeles.  Washington  98362 


#  Depth  in 

teet 

above 

ground 

'Elevation 
in  feet 
(NGVD) 


•4.534 
■4,489 


...   Entire  shoreline  within  Corporate  Limits '102 

...   Arrowhead  Mountain  Lake  at  downstream  County  Boundary '291 

Upstream  of  Central  Vermont  Railroad .-, '293 

J  100  upstream  of  US.  gaging  station  No.  04292500 '303 

Approximately  550   downstream  of  confluence  with  Beaver  Meadow  '313 

Brook 

Upstream  Corporate  Limits '332 

Maps  available  lor  inspection  at  the  Town  Clerks  Office.  Town  Office  Building.  Georgia.  Vermont 

Send  comments  to  the  Honorable  Harmon  Loomis.  Chairman  of  the  Georgia  Board  of  Selectmen.  Georgia  Town  Office  Building,  Georgia.  Vermont. 


•13 
'12 
'12 


Wisconsin 


(C)  Onalaska,  La  Crosse  County      Green  Coulee     About  0  54  mile  downstream  Main  Street.. 

Just  upstream  Main  Street 

Black  River At  downstream  corporate  limits 

At  upstream  corporate  limits 


Maps  available  lor  inspection  at  the  Office  ol  the  City  Clerk,  City  Hall.  415  Main  Street.  Onalaska,  Wisconsin. 

Send  comments  to  Honorable  Earl  W  Phillips,  Mayor,  City  of  Onalaska.  City  Hall,  415  Mam  Street,  Onalaska.  Wisconsin  54650, 


(C)  Rice  Lake.  Barron  County 


Red  Cedar  River At  downstream  corporate  limits 

About  475  feet  upstream  Allen  .Street 

Just  downstream  dam  (near  Main  Street) 

Just  upstream  dam  (near  Main  Street) 

At  upstream  corporate  limits 

Unnamed  Tributary  to  Red  Cedar    At  confluence  with  Red  Cedar  River 

River  Just  downstream  of  Southwest  Street  at  upstream  corporate  limits.. 
Rice  Lake Shoreline 


'710 
•715 
•647 
•648 


'1,105 
•1.114 
"1.117 
•1.125 
•1,125 
•1,111 
•1,120 
•1,125 


Maps  available  for  inspection  at  the  Office  of  the  Building  Inspector  City  Hall.  1 1  East  Marshall  Street,  Rice  Lake,  Wisconsin. 

Send  comments  to  Honorable  David  Berner.  Mayor.  City  ol  Rice  Lake,  City  Hall.  1 1  East  Marshall  Street,  Rice  Lake,  Wisconsin  54868.  "" 

(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  28,  1969  (33  FR  17804, 
November  28,  1968),  as  amended;  (42  U.S.C.  4001^128):  Executive  Order  12127.  44  FR  19367;  and  delegation  of  authority  to  Federal  Insurance 
Administrator) 

Issued:  December  9,  1980. 
Gloria  M.  )imenez, 
Federal  Insurance  Administrator. 

|FR  Dor.  BO-39615  Filed  12-23-80:  H-45  .im| 
BILLING  CODE  6718-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development   . 
Services 

45  CFR  Parts  1355, 1356,  and  1357 

Foster  Care  Maintenance  Assistance 
and  Adoption  Assistance;  Child 
Welfare  Services;  Meetings 

AGENCY:  Office  of  Human  Development 
Services  (OHDS),  HHS. 
ACTION:  Notice  of  Meetings  in  Relation 
to  a  Proposed  Regulation. 


summary:  This  Notice  sets  forth  the 
dates,  times  and  places  for  the 
forthcoming  public  meetings  in  relation 
to  a  rulemaking  procedure  to  Implement 
the  Adoption  Assistance  and  Child 
Welfare  Act  of  1980. 
DATES:  See  Supplementary  Information. 
ADDRESS:  See  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strom,  Associate  Commissioner, 
Services  for  Children  and  Youth, 
Administration  for  Children,  Youth  and 
Families,  (202)  755-7600. 

SUPPLEMENTARY  INFORMATION:  Public 


meetings  on  this  proposed  rulemaking 
will  be  held  on  the  dates  and  at  the 
locations  listed  below.  For  further 
information,  contact  the  Regional 
Program  Director  in  the  appropriate        > 
Regional  Office  of  the  Administration 
for  Children,  Youth  and  Families. 

January  9,  Federal  Reserve  Bank  Building 
Auditorium,  600  Atlantic  Avenue,  Boston, 
Massachusetts  02210,  Contact:  Tina  Janey 
Burell  (617)  223-6450 

January  9,  Richard  B.  Russell  Building,  75 
Spring  Street,  N.W.,  Atlanta,  Georgia  39323, 
Contact:  James  K.  Vaughn  (404)  221-2300 

January  12,  Federal  Building,  Rooms  13029 
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date  for  filing  reply  comments  is 
extended  to  and  including  February  17, 
1981:  and  the  dates  for  filing  comments 
and  reply  comments  related  to 
permanent  regulatory  issues  ARE 
EXTENDED  to  and  including  March  31, 


comments  are  due  on  or  before  March  4, 

1981. 

ADDRESSES:  Comments  may  be  mailed 

to:  The  Secretary,  Federal 

Communications  Commission,  1919  M 

Street,  N.W.,  Washington,  D.C.  20554;  or 


approaching  the  matter,  several 
frequently  competing  considerations 
exist  that  must  be  balanced.  First,  the 
regulatory  framework  should  promote 
efficient  use  of  the  resource.  Second, 
since  the  geostationary  orbit/spectrum 
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and  15018,  450  Golden  Gate  Avenue.  San 

Francisco,  California  94102,  Contact: 

Beverly  Wood  (415)  556-6153 
January  13,  American  Dental  Society 

Building,  211  E.  Chicago  Avenue,  Chicago, 

Illinois  60606,  Contact:  Forrest  Lewis  (312) 

353-1784 
January  14,  Dallas  Public  Library,  Room: 

Auditorium,  1954  Commerce  Street.  Dallas. 

Texas  75202.  Contact:  Patricia  Newlin  (214) 

767-6596 
January  16,  Federal  Building,  Room  140.  601  E. 

12th  Street,  Kansas  City.  Missouri  64106, 

Contact:  Richard  Schrader  (816)  374-5401 
January  19.  The  Regency  Inn,  Room:  House  of 

Common,  3900  Elati  Street,  Denver. 

Colorado  80216.  Contact;  Ms.  Sue  Dignum 

(303)  292-9010 
January  23,  William  J.  Green  Federal  Building. 

Room  3306,  600  Arch  Street,  Philadelphia. 

Pennsylvania  19101.  Contact:  Donald 

Barrow  (215)  596-0390 
January  28,  World  Trade  Building,  Room  4430. 

2  World  Trade  Center,  New  York,  New 

York  10047.  Contact;  Caroline  Gionta  (212) 

264-2405 
January  29.  New  Federal  Building,  915  Second 

Avenue,  Seattle,  Washington  98101, 

Contact:  Ms.  Jeanne  Craig  (206)  442-0838 

Interested  parties  wishing  to  apply  for 
financial  assistance  in  meeting  the 
expenses  of  gathering  comments  on  the 
proposed  rule  or  appearing  at  one  of  the 
public  meetings  should  refer  to  the 
Notice  of  Demonstration  Project  to 
Assist  Those  Wishing  to  Comment  on 
the  Proposed  Regulation  Implementing 
the  Adoption  Assistance  and  Child 
Welfare  of  1980  published  on  December 
17, 1980  in  the  Federal  Register. 

John  A.  Calhoun, 

Commissioner,  ACYF. 

|KK  Dm    HII-1I»)HH  l-ili'il  IJ-J  1-H(I  H4r.  ,ini| 
BILLING  CODE  4110-92-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[Gen.  Docket  No.  80-603] 

Inquiry  Into  the  Development  of 
Regulatory  Policy  in  Regard  To  Direct 
Broadcast  Satellites  for  the  Period 
Following  the  1983  Regional 
Administrative  Radio  Conference; 
Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Inquiry;  Extension  of 
comment  and  reply  comment  period. 

summary:  Commission  is  extending 
time  in  which  to  file  comments  in  its 
Inquiry  into  the  development  of 


regulatory  policy  in  regard  to  Direct 
Broadcast  Satellites.  This  action  is  being 
taken  to  allow  parties  comment  on  an 
application  for  a  Satellite-to-Home 
Subscription  Television  Service 
submitted  by  Satellite  Television 
Corporation. 

DATES:  Comments  on  interim  systems 
must  be  received  on  or  before  February 
2, 1981  and  reply  comments  must  be 
received  on  or  before  February  17, 1981. 
Comments  related  to  permanent 
regulatory  issues  must  be  received  on  or 
before  March  31, 1981  and  reply 
comments  must  be  received  on  or  before 
May  29, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washingtc  .,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  A.  Franca,  Office  of  Plans  and 
Policy,  (202)  653-5940. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time;  Comments  and 
Reply  Comments 

In  the  matter  of  inquiry  into  the 
development  of  regulatory  policy  in 
regard  to  Direct  Broadcast  Satellites  for 
the  period  following  the  1983  Regional 
Administrative  Radio  Conference. 

Adopted:  December  19.  1980; 
Released:  December  22.  1980. 

By  the  Deputy  Chief,  Office  of  Plans 
and  Policy; 

1.  On  October  29.  1980  |45  FR  72719], 
the  Commission  issued  a  Notice  of 
Inquiry,  in  the  above-captioned 
proceeding,  dealing  with  the 
development  of  regulatory  policies  for 
direct  broadcast  satellite  (DBS)  systems. 
The  Notice  requested  that  comments  be 
filed  with  regard  to  interim  DBS  system 
matters  on  November  28. 1980  and  reply 
comments  on  December  15,  1980. '  The 
Notice  also  requested  that  comments 
concerning  permanent  regulatory 
policies  be  filed  on  January  31, 1981  with 
reply  comments  due  on  March  31, 1981. 

2.  On  December  17,  1980,  after  the 
close  of  the  period  in  which  to  file 
comments  on  interim  matters.  Satellite 
Television  Corporation  (STC)  submitted 
an  application  to  the  Commission  for  a 
permit  to  construct  the  first  phase  of  an 
experimental  direct  broadcast  satellite 
system  for  use  in  delivering  satellite 
subscription  service  to  the  American 
public.  The  application  filed  by  STC 
seeks  authority  to  construct  two  high- 
powered  PAM-D  class  satellites  to 
operate  in  the  12.2-12.7  GHz  band.  In  its 


application,  STC  addresses  the  i- 

procedures  that  it  believes  would  be 
lawful  and  appropriate  for  processing  its 
experimental  application.  The 
discussion  contained  in  STC's 
application  is  obviously  relevant  to  that 
part  of  the  Notice  of  Inquiry  which 
concerns  interim  DBS  systems. 
Therefore,  we  will  place  a  copy  of  STC's 
application  for  an  experimental 
authorization  into  the  public  record  of 
this  proceeding. 

3.  Now  that  an  actual  application  for 
an  experimental  authorization  has  been 
filed,  we  believe  that  all  interested 
persons  who  wish  to  do  so  should  be 
given  an  opportunity  to  comment  on  the 
application  as  it  relates  to  the  questions 
raised  in  the  NOI  with  regard  to  interim 
systems. 

Accordingly,  we  are  re-opening  the 
period  for  filing  comments  and 
extending  the  date  for  filing  replies  on 
interim  matters.- We  caution,  however, 
that  at  this  time  we  are  interested  only 
in  comments  and  replies  on  the  portions 
of  STC's  application  that  are  directly 
relevant  to  possible  experimental 
authorizations. 

4.  With  respect  to  the  foregoing,  we 
note  that  on  December  5, 1980,  STC  filed 
comments  in  this  proceeding  stating  that 
detailed  support  for  its  position  on 
interim  matters  would  be  supplied  in  its 
forthcoming  application.  On  December 
12, 1980,  CBS,  Inc.  filed  a  letter  urging 
that  the  Commission  reject  the 
procedure  proposed  by  STC  in  its 
December  5, 1980  comments.  In  the 
alternative.  CBS  requests  that  the 
Commission  provide  an  adequate  time 
period  for  replying  to  the  matters 
relating  to  interim  authorizations  that 
are  raised  in  STC's  application.  On 
December  15, 1980.  STC  filed  a  motion 
requesting  an  extension  of  time  to 
January  16, 1981  for  filing  reply 
comments  on  matters  relating  to  interim 
operations.  In  view  of  the  actions  taken 
by  us  to  reopen  the  time  period  for  filing 
comments  and  extend  the  time  for  filing 
reply  comments  on  interim  systems, 
CBS'  alternative  request  is  in  effect 
granted,  and  STC's  motion  will  be 
dismissed  as  moot. 

5.  Accordingly,  it  is  ordered  that: 

(1)  The  application  filed  December  17, 
1980,  by  Satellite  Television  Corporation 
for  a  Satellite-to-Home  Subscription 
Television  Service  is  hereby  placed  in 
the  record  of  this  proceeding: 

(2)  The  date  for  filing  comments 
related  specifically  to  the  authorization 
of  interim  DBS  systems  is  re-opened  to 
and  including  February  2,  1981,  and  the 


'The  Commission  on  its  own  motion  cxlcndrcl  lh(^ 
diiles  for  filing  comments  Hnd  reply  comments  on 
interim  matters  to  and  includinjj  December  5.  1980 
and  Dect'ml)er  22.  1980.  resperlivcly. 


-We  are  also  extcndinjj  the  diilcs  for  liiin}; 
comments  and  replies  on  permanent  rexulatury 
policies. 
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and  the  Planning  of  Space  Services 
Utilizing  it."  The  35th  Sesion  of  the  ITU 
Administrative  Council  held  in  May 
1980  considered  this  recommendation  in 
the  scheduling  of  future  conferences  and 
has  scheduled  the  first  session  of  the 

QnQ/^o  \A/APP  fnr  civ  u/f^pWc  Kpoinnino 


competent  to  consider  those  space 
services  that  use  the  geostationary- 
satellite  orbit  in  all  the  appropriately 
allocated  frequency  bands  according  to 
Article  8  (N7/5)  of  the  Final  Acts  of 
WARC-79.  This,  of  course,  would 


r» ^/^  *^  1 11  rt  «^    #1^.- 


lA/hir'h 


The  Use  of  the  Geostationary-Satellite 
Orbit 

7.  The  Administrative  Radio 
Conference,  Geneva,  1959  was  the  first 
ITU  Conference  to  recognize  space  radio 
communications  and  it  provided 
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date  for  filing  reply  comments  is 
extended  to  and  including  February  17, 
1981:  and  the  dates  for  filing  comments 
and  reply  comments  related  to 
permanent  regulatory  issues  ARE 
EXTENDED  to  and  including  March  31, 
1981  and  May  29. 1981.  respectively. 
(3)  The  motion  filed  December  15, 
1980  by  Satellite  Television  Corporation 
for  an  extension  of  time  in  which  to  file 
reply  comments  is  dismissed  as  moot. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i),  5(d)(1) 
and  303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.271  of  the 
Commission's  rules. 

7.  The  Secretary  shall  cause  this  order 
to  be  published  in  the  Federal  Register. 

Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Deputy  Chief,  Office  of  Plans  and  Policy. 
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47  CFR  Ch.  I 

[Gen.  Docket  No.  80-741;  FCC  No.  80-697] 

Inquiry  Relating  to  Preparation  for  an 
International  Telecommunication 
Union  World  Administrative  Radio 
Conference  on  ttie  Use  of  the 
Geostationary-Satellite  Orbit  and  the 
Planning  of  the  Space  Services 
Utilizing  It 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Inquiry. 

summary:  This  proceeding  requests 
public  comment  concerning  the 
Commission  preparations  for 
International  Telecommunication  Union 
(ITU)  World  Administrative  Radio 
Conference  on  the  use  of  the 
Geostationary-Satellite  Orbit  and  the 
planning  of  the  space  services  utilizing 
it.  This  ITU  conference  will  be  held  in 
two  sessions  in  1984  and  1985  and  the 
U.S.  as  an  ITU  member  will  participate. 
This  proceeding  will  serve  as  the  basis 
for  Commission  coordination  with  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  and 
the  Department  of  State  (DOS)  in  the 
formulation  of  the  United  States 
proposals  and  policy  for  that 
conference. 

DATES:  Comments  must  be  submitted  on 
or  before  February  4, 1981.  Reply 


comments  are  due  on  or  before  March  4. 
1981. 

ADDRESSES:  Comments  may  be  mailed 
to:  The  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington.  D.C.  20554;  or 
delivered  to  Room  222  between  8:00  a.m. 
and  5:30  p.m.  Comments  received  may 
also  be  inspected  in  Room  222  between 
8:00  a.m.  and  5:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Tycz,  International  Staff. 
Room  7002.  202-653-8102. 

In  the  matter  of  an  inquiry  relating  to 
preparation  for  an  International 
Telecommunication  Union  World 
Administrative  Radio  Conference  on  the 
Use  of  the  Geostationary-Satellite  Orbit 
and  the  Planning  of  the  Space  Services 
Utilizing  It. 

Notice  of  Inquiry 

Adopted:  November  25.  1980; 
Released:  December  16, 1980. 
By  the  Commission: 
Purpose 

1.  The  purpose  of  this  proceeding  is  to 
request  public  comment  concerning 
Commission  preparations  for  a  World 
Administrative  Radio  Conference  on  the 
use  of  the  geostationary-satellite  orbit 
and  the  planning  of  the  space  services 
utilizing  it  (Space  WARC).  This 
Conference  will  be  held  in  two  sessions 
in  1984  and  in  1985.  This  proceeding  will 
serve  as  the  basis  for  Commission 
coordination  with  the  National 
Telecommunications  and  Information 
Administration  (NTIA)  and  the 
Department  of  State  (DOS)  in  the 
formulation  of  the  United  States 
proposals  and  policy  for  that 
conference. 

Introduction 

2.  The  basic  question  before  the  Space 
WARC  is  not  a  new  one:  what  means 
shall  be  employed  for  regulating  access 
to  a  limited  resource?  This  is  a 
fundamental  question  often  posed  to 
regulatory  agencies,  domestic  and 

'international.  In  this  case,  the  resource 
is  the  geostationary-satellite  orbit/ 
spectrum  used  for  radiocommunication. 
and  the  international  organization  is  the 
International  Telecommunication  Union. 

3.  Because  the  resource  is  limited  and 
international  cooperation  is  required  for 
its  effective  use,  regulation  seems 
essential.  The  kind  of  regulation  to  be 
employed  is  the  question.  In 


approaching  the  matter,  several 
frequently  competing  considerations 
exist  that  must  be  balanced.  First,  the 
regulatory  framework  should  promote 
efficient  use  of  the  resource.  Second, 
since  the  geostationary  orbit/spectrum 
resource  is  limited  for  a  given  level  of 
technology,  the  regulatory  framework 
should  ensure  for  all  users  equitable 
access  to  this  resource  as  required. 
Third,  the  regulatory  framework  should 
promote  innovation.  As  with  most 
natural  resources,  advancements  in 
technology  constantly  improve  the 
utility  of  the  orbit/spectrum  resource,  as 
well  as  increase  the  total  amount  of 
service  that  can  be  provided.  Fourth,  the 
regulatory  framework  should  be  as 
administratively  simple  as  possible.  This 
is  particularly  important  in  an 
international  forum  where  applicants 
may  need  to  interact  with  other  nations 
in  a  complex  technical  and  regulatory 
environment  in  order  to  effectively  meet 
their  requirements.  Recause  these 
considerations  are  often  competing,  a 
balance  must  be  struck  which  is 
agreeable  to  the  world  community. 

Background 

4.  The  International 
Telecommunication  Union  (ITU),  1979 
World  Administrative  Radio  Conference 
(WARC-79).  concluded  in  early 
December  1979.  The  WARC-79  agenda 
included  (agenda  item  2.10).  inter  alia, 
the  requirement  to  propose  to  the  ITU 
Administrative  Council,  and  to  the  next 
ITU  Plenipotentiary  Conference,  a 
program  for  convening  future 
Administrative  Radio  Conferences  to 
deal  with  specific  services.'  As  one 
response  to  that  agenda  item,  the 
WARC-79  adopted  Recommendation 
No.  12  (XM).2  It  recommended  to  the 
Administrative  Council,  and,  as 
appropriate,  to  the  ITU  Plenipotentiary 
Conference,  to  include  in  the  program  of 
future  conferences  a  "World 
Administrative  Radio  Conference  on  the 
Use  of  the  Geostationary-Satellite  Orbit 


'  The  agenda  for  the  WARC-79  was  contained  in 
the  Report  and  Order  in  Docket  No.  20271.  70  FCC 
2d  1193.  FCC  78-849  (1978),  p.  A-2  and  p.  A-3.  The 
FCC  recommendations  to  DOS  concerning  future 
conferences  were  shown  on  p.  A-385  of  that  Report 
and  Order. 

'  ITU  Radio  Regulation  provisions  in  this  Notice 
are  cited  by  the  designations  recently  announced  by 
the  ITU.  For  convenience  of  the  reader,  the  WARC- 
79  temporary  number,  followed  by  a  slant  bar  and 
previous  designation,  if  any.  are  also  provided 
within  parentheses,  for  example.  Article  8  (N7/5). 


and  the  Planning  of  Space  Services 
Utilizing  it."  The  35th  Sesion  of  the  ITU 
Administrative  Council  held  in  May 

1980  considered  this  recommendation  in 
the  scheduling  of  future  conferences  and 
has  scheduled  the  first  session  of  the 
Space  WARC  for  six  weeks  beginning 
March  12, 1984.'  The  second  session  of 
this  conference  was  also  scheduled  for 
six  weeks  beginning  in  November  of 
1985.  The  specific  agenda  for  each  of 
these  sessions  was  not  established  at 
that  May  meeting.  However,  it  is 
expected  that  the  agenda  for  this 
conference  will  be  considered  at  the 

1981  session  of  the  Administrative 
Council.  Comments  on  the  agenda 
received  in  this  proceeding  will  aid  in 
the  development  of  U.S.  positions  for  the 
Administrative  Council  meeting. 

5.  Resolution  No.  3  (BP).  as  adopted  by 
WARC-79.  establishes  the  mandate  for 
the  Space  WARC  and  provides  guidance 
with  respect  to  the  agenda  for  the 
Conference.  This  Resolution  (included  in 
Appendix  1  of  this  Notice]  resolves  that 
"...  a  World  Adminijstrative  Radio 
Conference  shall  be  convened  not  later 
than  1984  to  guarantee  in  practice  for  all 
countries  equitable  access  to  the 
geostationary-satellite  orbit  and  the 
frequency  bands  allocated  to  space 
services."  To  achieve  the  objective  of 
assuring  equitable  access  Resolution  No. 
3  (BP)  provides  for  the  consideration  of 
three  basic  approaches.  Resolution  No.  3 
(BP)  envisions  that  the  first  session  of 
the  conference  will; 

A.  Decide  which  space  services  and 
frequency  bands — if  any  in  the  U.S. 
view — should  be  planned.  This  first 
session  is  also  to  establish  the 
principles,  technical  parameters  and 
criteria  for  planning  taking  into  account 
the  relevant  technical  aspects 
concerning  the  geographical  situation  of 
particular  countries,  and  to  provide 
guidelines  for  regulatory  procedures 
associated  with  planning; 

B.  Establish  guidelines  for  regulatory 
procedures  for  those  services  and 
frequency  bands  where  planning  is  not 
appropriate;  and 

C.  Consider  other  possible  approaches 
that  will  accomplish  the  objective  of 
guaranteeing  equitable  access  in 
practice  for  all  countries  to  the 
geostationary-satellite  orbit/frequency 
resource. 

A  second  session  of  the  conference  is 
to  implement  the  decisions  of  the  first 
session.  Consideration  of  the  three 
approaches  outlined  above  are  treated 
more  fully  in  the  following  sections  of 
this  Notice. 

6.  It  is  clear  from  Resolution  No.  3  (BP) 
that  the  Space  WARC  should  be 


competent  to  consider  those  space 
services  that  use  the  geostationary- 
satellite  orbit  in  all  the  appropriately 
allocated  frequency  bands  according  to 
Article  8  (N7/5)  of  the  Final  Acts  of 
WARC-79.  This,  of  course,  would 
exclude  those  services  and  uses  which 
have  satellite  orbits  other  than  the 
geostationary-satellite  orbit.*  Although 
not  specifically  stated  within  Resolution 
No.  3  (BP),  the  Space  WARC  is  not 
expected  to  consider  the  planning  of  the 
broadcasting-satellite  service  in  the 
11,7-12.7  GHz  band  nor  its  associated 
feeder  link  frequency  bands  for  Region 
2.  Another  ITU  administrative  radio 
conference  will  be  convened  to  consider 
these  matters.^  Also,  the  1982  WARC  for 
Mobile  Telecommunications  is  expected 
to  address  certain  operational  and 
technical  aspects  for  the  maritime 
mobile-satellite  service  and  matters 
related  to  distress  and  safety.* 
Consequently,  these  specific  items 
should  be  decided  by  this  Mobile 
WARC  and  may  not  be  considered  by 
the  Space  WARC.  Additionally,  it  is  not 
expected  that  this  conference  will  be 
competent  to  make  modifications  to  the 
Table  of  Frequency  Allocations.  Finally, 
•we  would  like  to  point  out  that  while 
this  conference  will  be  primarily 
concerned  with  the  treatment  of  space 
sevices.  nearly  every  space  service 
frequency  band  is  shared  to  some  extent 
with  terrestrial  radio  communication 
services.  The  Space  conference  will 
necessarily  have  to  take  cognizance  of 
these  terrestrial  services  such  that  their 
continued  viable  operation  is  not 
jeopardized. 


^ 


^  ITU  Circular  Telegram  A271,  May  22,  1980. 


'  The  geostationary-satellite  orbit  is  defined  in 
Radio  Regulation  No.  3133A  of  the  Final  Acts  of 
WARC-7g. 

■■Resolution  No.  70:  |CH/Sat-8.  Sat-9)  adopted  at 
WARC-79  calls  for  the  convening  of  a  Region  2 
Broadcasting-Satellite  Conference  for  pfenning  the 
band  12.3-12.7  GHz  for  the  broadcasting-satelHte 
service,  and  in  that  portion  of  the  band  12.1-12.3 
GHz  that  it  shall  allocate  to  the  broadcasting- 
satellite  service.  It  shall  also  plan  the  feeder  links  in 
a  part  of  the  17.3-18.1  GHz  allocated  to  the  fixed- 
satellite  service  ".  .  .  of  a  bandwidth  equal  to  the 
total  bandwidth  allocated  to  the  broadcasting 
satellite  service,  for  the  downlink  in  the  12  GHz 
band."  The  Notice  of  Inquiry.  General  Docket  No. 
80-398.  FCC  80-417.  released  July  25.  1980  addresses 
the  Commission's  preparations  for  this  Conference. 
The  ITU  World  Administrative  Radio  Conference 
for  the  Planning  of  the  Broadcasting-Satellite 
Service  (WARC-BS)  1977  planned  the  bands  11.7- 
12.2  GHz  for  Region  3  and  the  band  11.7-12.5  GHz 
for  Region  1.  The  Plan  is  contained  in  Appendix 
30(29A)  to  the  Final  Acts  of  WARC-79,  The  35th 
Session  of  the  Administrative  Council  (May  1980| 
has  scheduled  the  Region  2  Broadcasting-Satellite 
Conference  for  five  weeks  beginning  June  13.  1983. 

'A  Notice  of  Inquiry.  General  Docket  No.  80-184. 
FCC  80-232.  (1980).  45  Fed.  Reg.  35418  released  May 
15.  1980.  addresses  the  Commission's  preparations 
for  this  Conference.  An  Order.  FCC  32267.  extending 
time  for  comments  and  reply  comments,  was 
released  June  6. 1980. 


The  Use  of  the  Geostationary-Satellite 
Orbit 

7.  The  Administrative  Radio 
Conference,  Geneva,  1959  was  the  first 
ITU  Conference  to  recognize  space  radio 
communications  and  it  provided 
allocations  for  this  purpose.  The  basic 
philosophy  of  the  current  regulatory 
procedures  of  the  Radio  Regulations 
(Articles  11  (N11/9A)  and  13  (N13/9A) 
of  the  Final  Acts  of  WARC-79) 
concerning  the  advance  publication, 
coordination  and  notification  of  space 
radio  communicatioas  was  initially 
established  at  the  Extraordinary 
Administrative  Radio  Conference, 
Geneva,  1963.  The  procedures  were 
subsequently  elaborated  by  the  World 
Administrative  Radio  Conference  for 
Space  Telecommunications,  Geneva, 
1971  and  by  WARC-79. 

8.  The  basis  for  the  forthcoming  Space 
WARC  stems  from  principles 
established  at  previous  ITU 
Administrative  Radio  Conferences  and 
the  ITU  Convention.  Article  33  of  the 
ITU  Convention  states:  "In  using 
frequency  bands  for  space  radio 
services,  Members  shall  bear  in  mind 
that  radio  frequencies  and  the 
geostationary-satellite  orbit  are  limited 
natural  resources,  and  that  they  must  be 
used  effectively  and  economically  so 
that  countries  or  groups  of  countries 
may  have  equitable  access  to  both  in 
conformity  with  the  provisions  of  the 
Radio  Regulations  according  to  their 
needs  and  the  technical  facilities  at  their 
disposal."  Recommendation  No.  700 
(XC/SpalO)  adopted  by  WARC-79 
recognizes  ".  .  .  that  all  Members  of  the 
International  Telecommunication  Union 
have  an  interest  in  and  a  right  to  an 
equitable  and  rational  use  of  frequency 
bands  allocated  to  space  radio 
communications."  It  recommends 

".  .  .  that  the  utilization  and  the 
exploitation  of  the  frequency  bands 
allocated  to  space  radio 
communications  be  subject  to 
international  agreements  based  on 
principles  of  justice  and  equity 
permitting  the  use  and  sharing  of  these 
bands  in  the  mutual  interest  of  all 
nations."  This  principle  is  further 
effected  by  Resolution  No.  2  (AY/Spa2- 
1)  which  resolves  ".  .  .  that  the 
registration  with  the  IFRB  of  frequency 
assignments  for  space  radio 
communication  services  and  their  use 
should  not  provide  any  permanent 
priority  for  any  individual  country  or 
groups  of  countries  and  should  not 
create  an  obstacle  to  the  establishment 
of  space  systems  by  other  countries." 
This  Resolution  further  states  that  those 
countries  that  have  registered  space 
radio  communications  systems  with  the 
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IFRB  ".  .  .  should  take  all  practicable 
measures  to  realize  the  possibility  of  the 
use  of  new  space  systems  by  other 
countries  or  groups  of  countries  so 
desiring."  To  date,  these  principles  have 

Koon  fn11n«;pH  thrniioh  thp  use  nf  the 


relatively  new  means  of 
telecommunications  that  is  changing  and 
improving  very  rapidly  through 
advances  in  technology;  so  much  so, 
that  it  is  not  beneficial  to  any  country  to 

inliiKit  tViic  rnmmnnirafinn  fipM  lA/ifh 


Plans  and  Other  Approaches  ^ 

12.  Resolution  No.  3  (BP)  recognizes 
planning  as  a  specific  technique  for 
guaranteeing  equitable  access  for  all 
countries  to  the  geostationary-satellite 

r*rKit /froriiionm/  onor'triim     Tt  alcn 
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amenable  to  planning  of  any  kind,  while 
some  other  space  services  in  other 
frequency  bands  may  more  suitably  use 
one  approach  over  another.  For  which 
space  services  and  which  frequency 
bands,  if  any.  is  a  particular  type  of  plan 


Some  space  services  have  need  for 
spectrum  allocated  to  other  space 
services.  For  example,  the  maritime 
mobile-satellite  service  requires 
spectrum  in  the  fixed-satellite  service  in 
order  to  meet  feeder  link  requirements.'^ 


single  orbital  position  or  a  number  of 
orbital  positions  depending  upon  the 
traffic  requirements  and  the  types  of 
uses  being  provided  within  a  country; 
also  international  connection 
requirements  need  a  number  of  orbital 
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IFRB  ".  .  .  should  take  all  practicable 
measures  to  realize  the  possibility  of  the 
use  of  new  space  systems  by  other 
countries  or  groups  of  countries  so 
desiring."  To  date,  these  principles  have 
been  followed  through  the  use  of  the 
advance  publication,  coordination  and 
notification  procedures  of  Articles  11 
(N11/9A)  and  13  (N13/9A). 

9.  Since  the  adoption  of  these 
principles  and  the  associated  regulatory 
procedures,  many  countries  have 
implemented  space 
radiocommunications  systems  in  the 
geostationary-satellite  orbit.  Recently, 
some  countries  desiring  to  obtain  orbital 
positions  in  certain  frequency  bands, 
such  as  the  4/6  GHz  fixed-satellite 
service  bands,  have  found  the 
coordination  and  notification 
requirements  somewhat  more  difficult  to 
complete  than  those  countries  who 
implemented  systems  earlier.  In  fact, 
during  the  deliberations  of  WARC-79, 
some  countries  argued  that  the  current 
regulatory  procedures  might  be 
inherently  inequitable  and  that  some 
other  arrangements  should  be  pursued 
to  rectify  the  situation.  Although  the 
regulatory  procedures  relating  to  space 
services  were  retained  by  WARC-79  in 
essentially  the  same  form,  they  were 
strongly  criticized  by  developing 
countries,  some  of  whom  favored  the 
adoption  of  formal  plans  to  govern  the 
implementation  of  space  services.  This 
issue  was  intensely  debated  during  the 
1979  Conference  and  led  to  the  adoption 
of  Resolution  No.  3  (BP).  One  of  the 
intents  of  this  Resolution,  then,  is  to 
have  the  Space  WARC  review  the 
effectiveness,  efficiency  and  ease  of  the 
current  regulajory  procedures  and  their 
ability  to  guarantee  equitable  access  for 
all  countries  to  the  geostationary- 
satellite  orbit  in  all  bands  allocated  to 
space  services.  In  response,  the  U.S. 
delegation  to  WARC-79  introduced  a 
statement  on  this  Resolution  (Appendix 
2  to  this  Notice)  explaining  the  U.S. 
interpretation  of  "planning"  and  the 
scope  of  the  Space  WARC 

10.  To  date,  the  U.S.  posture  has  been 
that  the  current  coordination  and 
notification  procedures  withm  the  Radio 
Regulations  are  adequate  and  effective 
(no  administration  has  ever  been  denied 
access  to  the  geostationary-satellite 
orbit),  and  that  these  regulations  should 
be  continued  in  their  WARC-79 
modified  form.  These  Radio  Regulations 
are  consistent  with  U.S.  policy  on  space 
radiocommunication.  That  policy 
recognizes  space  communications  as  a 


relatively  new  means  of 
telecommunications  that  is  changing  and 
improving  very  rapidly  through 
advances  in  technology;  so  much  so, 
that  it  is  not  beneficial  to  any  country  to 
inhibit  this  communication  field  with 
cumbersome  administrative  and 
regulatory  procedures  based  upon 
outmoded  technical  parameters. 'The 
current  regulatory  framework  permits 
the  maximum  flexibility  in  developing 
and  utilizing  space  telecommunications. 
It  has  provided  a  means  of  enhancing 
the  use  of  the  geostationary-satellite 
orbit  by  resolving  the  difficulties  of 
interference  between  satellite  networks 
through  the  coordination  mechanism. 
This  facet  of  the  present  procedure 
might  be  lost  in  any  rigid  planning 
approach. 

11.  There  is  a  significant  difference 
between  the  U.S.  posture  on  this  subject 
and  the  desire  to  carry  out  detailed 
planning  as  expressed  by  some 
countries  in  developing  Resolution  No.  3 
(BP).  In  order  to  reconcile  this 
difference,  the  U.S.  preparation  should 
examine  ways  and  means  of  developing 
procedures  which  satisfy  the  equity 
considerations  as  well  as  enhance  the 
continued  growth  of  space  technology. 
One  of  the  more  critical  issues  to  be 
faced  at  the  Space  WARC  will  be  the 
policy  and  principles  for  the  use  of  the 
geostationary-satellite  orbit.  In  this 
regard,  comments  are  requested  as  to 
the  U.S.  policy  that  should  be  pursued 
with  respect  to  all  internationally 
defined  space  radiocommunications 
services  and  their  use  of  the 
geostationary-satellite  orbit.  Should  the 
U.S.  pursue  its  current  policy  on  the  use 
of  this  resource,  recognizing  that  there 
will  be  considerable  opposition  to  it  at 
the  Space  WARC?  If  not,  what 
alternative  policy  approaches  should  be 
pursued  and  what  are  the  advantages 
and  disadvantages  of  each?  In  light  of 
this  U.S.  policy,  comments  are  requested 
as  to  the  U.S.  objectives  that  should  be 
pursued  at  the  Conference.  The  need  to 
provide  for  equitable  use  and  enhanced 
technology  should  be  kept  in  mind.  The 
topics  may  be  discussed  in  a  general 
sense  but,  if  possible,  comments  should 
also  be  framed  and  directed  toward 
specific  ITU  defined  radio  services  and 
frequency  bands,  as  appropriate. 


Plans  and  Other  Approaches  ^ 

12.  Resolution  No.  3  (BP)  recognizes 
planning  as  a  specific  technique  for 
guaranteeing  equitable  access  for  all 
countries  to  the  geostationary-satellite 
orbit/frequency  spectrum.  It  also 
specified  that  the  Space  WARC  shall 
consider  other  possible  approaches  that 
could  meet  this  objective.  Resolution  No. 
3  (BP)  does  not  indicate  the 
appropriateness  of  any  specific  type  of 
plan  for  any  space  service  or  any 
frequency  band.  To  date,  the  current 
regulatory  provisions  and  the  detailed 
frequency/orbit  plan  of  the 
Broadcasting-Satellite  WARC,  1977  are 
the  only  approaches  to  the  use  of  the 
geostationary-satellite  orbit  that  have 
been  adopted.  In  order  that  the  U.S.  be 
adequately  prepared  for  the  Space 
WARC,  it  is  important  that  all  possible 
approaches  to  the  use  of  this  resource  be 
explored  and  considered.  In  this 
connection  the  Interim  Working  Party  4/ 
1  of  the  CCIR  is  examining  several 
alternative  approaches  for  ensuring 
equitable  access  to  the  geostationary 
satellite  orbit/frequency  resource.  An 
excerpt  from  the  May  1980  report  of  this 
IWP  that  addresses  these  approaches  is 
attached  as  Appendix  3.  Comments  on 
these  approaches  are  requested, 
specifically  with  regard  to  the  questions 
posed  in  paragraph  13  below. 

13.  There  are  several  issues  related  to 
the  concepts  of  planning  and  the  use  of 
other  approaches  that  should  be 
examined  during  this  preparatory  effort. 
These  issues  are  elaborated  within  the 
following  questions. 

A.  Since  the  basic  principle  for  any 
plan  or  other  approach  is  to  assure  a 
guarantee  of  equitable  access,  what 
plans  or  other  approaches  can  be 
developed  to  satisfy  the  objective  of 
guaranteeing  equitable  access,  in 
practice,  for  all  countries  to  the 
geostationary-satellite  orbit? '"  How 
does  the  particular  plan  or  other 
approach  provide  this  guarantee  for  all 
countries?  Comments  should  describe 
the  suggested  plan  or  other  approach 
and  explain  in  sufficient  detail  how  it 
works  so  as  to  facilitate  and  appropriate 
assessment  of  the  suggestion. 

B.  Because  of  particular  fe,atures  of 
space  operations,  some  space  services 
in  certain  frequency  bands  may  not  be 


'  Summary  Record  of  Part  Two  of  thfi  Tenth 
Meeting  of  Committee  6  (Regulatory  Procedures) 
WARC-79.  Doc.  No.  846  (26  November  1979)  at 
Annex  1.  p.  6-7. 


"As  an  example,  the  1977  WARC-BS  plan  for 
Regions  1  and  :i  adopted  satellite  spacings  of  6'. 
Deviation  from  this  spacing  can  occur  only  with 
severe  penalties.  These  regulatory  procedures  do 
not  permit  any  variations  in  the  satellite  spacings  in 
the  plan  in  order  to  increase  orhit  capacity  due  to 
improvements  in  technical  characteristics  during  the 
minimum  15  year  lifetime  of  the  plan. 


'The  term  "other  approach"  as  used  in  this 
Notice  refers  to  any  approach  that  would  satisfy  the 
concept  of  guaranteeing  equitable  access  to  the 
geostationary-satellite  orbit  as  indicated  in 
Resolves  3.4  of  Resolution  No.  3  (BP). 

'"The  International  Radio  Consultative 
Committee(CCIR)  is  also  studying  the  technical 
aspects  of  various  plans  and  coordination  methods. 
These  are  contained  in  the  Report  of  the  Ninth 
Meeting  of  CCIR  Study  Group  4,  Interim  Working 
Party  4/1  (IWP  4/1).  Paris,  5-9  May  1980.  section  3. 
p.  5. 


amenable  to  planning  of  any  kind,  while 
some  other  space  services  in  other 
frequency  bands  may  more  suitably  use 
one  approach  over  another.  For  which 
space  services  and  which  frequency 
bands,  if  any,  is  a  particular  type  of  plan 
or  other  approach  applicable? 

C.  How  would  the  opertions  of 
international  organizations,  such  as 
Intelsat,  Arabsat,  Intersputnik  and 
Inmarsat,  be  incorporated  into  any  plan 
or  other  approach? 

D.  What  criteria  should  be  used  to 
evaluate  a  particular  plan  or  other 
approach?  "  One  criterion  is  how  the 
particular  plan  would  accommodate  the 
existing  requirements  of 
administrations.  What  others  should  be 
used? 

E.  Timing  considerations  are  integral 
to  any  plan  or  other  approach.  When 
should  any  plan  or  other  approach  be 
implemented?  Considering  that  some 
countries  wish  to  guarantee  their  access 
to  the  orbit  for  some  time  in  the  future, 
over  what  interval  of  time  should  any 
plan  or  other  approach  be  effective? 

F.  Many  of  the  space  services  share, 
on  an  equal  basis,  frequency  bands  with 
other  space  or  terrestrial  services. 
Comments  are  requested  on  how  these 
other  shared  services  would  be 
impacted  and  how  they  should  be 
considered  in  the  development  of  any 
plan  or  other  approach. 

G.  Space  radio  communications  is  a 
relatively  new  telecommunications 
technology  with  unforeseen  service 
requirements.  How  would  technological 
advances  and  new  or  unforeseen  service 
requirements  be  incorporated  into  any 
plan  or  other  approach? 

Service  Requirements 

14.  In  order  to  understand  the 
implications  of  any  plan  or  other 
approach  on  any  space  service  that  is  or 
may  be  used  by  the  U.S.,  it  is  necessary 
to  determine  the  requirements  of  each 
space  service  as  it  is  used  by  the  U.S. 
We  request  specific  comments  in  this 
regard.  These  requirements  should  be 
described  within  the  following  time 
context.  What  is  needed  for  the  existing 
systems?  What  is  planned  in  the 
immediate  future,  that  is.  in  the  next  five 
years?  What  are  the  long  term  trends  for 
the  service?  The  basic  requirements  of  a 
space  service  should  be  expressed  in  the 
following  terms. 

Frequency  Bands 

15,  Some  space  services  operate 
entirely  within  frequency  bands 
allocated  to  them  in  order  to  provide  the 
intended  communication  operations. 


Some  space  services  have  need  for 
spectrum  allocated  to  other  space 
services.  For  example,  the  maritime 
mobile-satellite  service  requires 
spectrum  in  the  fixed-satellite  service  in 
order  to  meet  feeder  link  requirements. " 
Comments  are  requested  as  to  the 
amount  of  spectrum  needed  for  each 
space  service  in  addition  to  that 
spectrum  allocated  for  the  specific 
service.  Comments  should  indicate  the 
other  space  service  involved,  the 
frequency  band  of  concern,  the  amount 
of  spectrum  required  and  the 
relationship  to  the  original  space 
service.  For  example,  the  maritime 
mobile-satellite  service  operating  at 
1626.5-1645.5  MHz  may  need,  as  a 
feeder  link  a  comparable  19  MHz  of 
spectrum  in  a  fixed-satellite  service 
allocation,  such  as  the  4  GHz  band. 

Service  Area 

16.  Each  space  service  has  different 
service  area  requirements.  Some  space 
services  operate  with  earth  stations  on  a 
global  basis,  as  in  the  maritime  mobile- 
satellite  service.  Other  services  have 
service  area  requirements  that  are 
limited  to  specific  countries  or  regions. 
Finally,  other  services  such  as  the  fixed- 
satellite  service  have  both  service  area 
requirements.  Comments  are  requested 
on  the  service  area  requirements  of  each 
space  service  in  each  frequency  band. 

Orbital  Locations  and  Bandwidth 
Requirements 

17.  In  order  to  be  able  to  discuss  the 
bandwidth  that  a  specific  service 
requires,  one  must  determine  the  types 
and  the  numbers  of  uses  that  the  service 
will  provide.  Requirements  for  telephone 
differ  from  requirements  for  video  or 
data  transmission.  Comments  are 
specifically  requested  on  the  types  of 
uses  that  a  service  provides,  the  number 
of  channels/transponder  and  the 
channel  or  transponder  bandwidthe 
needed  for  each  use. 

18.  Each  service  has  its  own 
requirements  for  orbital  locations 
according  to  types  of  operation.  An 
international  maritime  mobile-sateUite 
operation  requires  a  number  of  orbital 
locations  on  the  geostationary-satellite 
orbit  in  order  to  provide  global 
coverage.  The  broadcasting-satellite 
service,  on  the  other  hand,  may  need 
only  one  location  to  provide  the  local 
coverage  operation  for  a  particular 
country.  The  fixed-satellite  service, 
however,  provides  both  types  of 
coverage.  Domestic  coverage  may  be 
provided  within  the  service  irom  a 


"See.  e.g..  id.  ut  p.  8.  The  IWP  4/1  report 
tormulnled  tix  evaluiilion  crIlerlH. 


"The  dermilion  of  feeder  link  in  given  in  Radio 
RcguUlion  No.  SffiHA  of  the  PinnI  Acts  of  WARC- 
7S. 


single  orbital  position  or  a  number  of 
orbital  positions  depending  upon  the 
traffic  requirements  and  the  types  of 
uses  being  provided  within  a  country; 
also  international  connection 
requirements  need  a  number  of  orbital 
locations  to  provide  satisfactory 
operations. 

19.  The  key  to  determining  the  number 
of  orbital  locations  that  the  U.S.  needs  is 
dependent  upon  the  total  bandwidth/ 
transponder  requirements.  It  must  be 
determined  if  an  operation  can  be     ^ 
provided  from  one  orbital  location  or  if 
it  is  possible  to  provide  the  same  service 
from  two  or  more  locations.  Does  a 
service  require  more  than  one  orbital 
location  in  order  to  fulfill  the  basic 
requirements  of  the  U.S.?  If  it  is  possible 
to  spread  the  total  bandwidth 
requirement  over  a  number  of  satellite 
positions,  is  there  a  minimum  bandwidth 
or  number  of  transponders  which  should 
be  provided  to  a  given  service  area  from 
a  given  satellite  position,  considering 
both  service  requirements  and  system 
costs?  Based  upon  the  above 
considerations,  comments  are  requested 
on  the  number  and  location  of  orbital 
positions  needed  for  a  particular  space 
service  in  the  United  States.  Comments 
are  also  requested  on  the  minimum  or 
preferred  orbital  spacing  between 
systems  operating  in  the  same  frequency 
band. 

Technical  Speciflcations  and  Sharing 
Criteria 

20.  The  United  States  position  on  the 
technical  issues  will  be  strongly 
influenced  by  what  the  U.S.  perceives  as 
the  basic  service  requirements  for  each 
space  service  in  each  frequency  band. 
For  example,  the  actual  number  of 
available  transponders  or  channels  will 
be  dependent  upon  particular  technical 
parameters  selected,  that  is,  the 
frequency  re-use  techniques,  coverage 
areas,  earth  station  and  space  station 
equipment  characteristics,  protection 
ratios  and  the  like.  Comments  are 
specifically  requested  on  the  technical 
paralrreters  for  each  service.  Can 
frequency  re-use  techniques  be 
employed  within  a  service;  if  so.  what 
are  they  and  how  should  they  be 
employed?  (Some  examples  are 
polarization  discrimination,  scanning 
beam  techniques,  spot  beams,  etc.) 
Other  technical  parameters  requiring 
consideration  are  the  power  flux 
densities  and  e.i.r.p.  from  the  space 
stations;  the  minimum  elevation  angles 
required  for  the  service;  the  modulation 
types;  the  necessary  bandwidth,  and  the 
diannel  widths,  including  guard  bands 
for  each  service;  the  required  carrier  to 
noise  ratios  for  the  desired  quality  of 
service;  channel  spacings:  the  figure  of 
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merit  for  the  receiving  stations  for  both 
the  space  and  the  earth  stations:  the  size 
of  the  antennas;  and  the  antenna 
radiation  patterns.  Comments  on  these 
and  other  appropriate  technical 
parameters  are  requested. 

21.  IntfirferencG  criteria  is  intecral  to 


regulatory  procedures.  Resolves  3.2 
indicates  that  the  first  sesson  of  the 
Conference  is  to  provide  guidelines  for 
regulatory  procedures  associated  with 
A^arious  plans.  Resolves  3.3  states  that 
the  first  session  should  establish 

oiiiHplinp<!  fnr  rpoiilatnrv  nrnnprliirps  fnr 


provided  for  any  specific  plan  or  other 
approach? 

26.  Resolution  No.  4  (BY)  as  adopted 
by  WARC-79.  addresses  the  period  of 
validity  of  frequency  assignments  to 
space  stations  using  the  geostationary- 
satellite  orbit.  It  soecificallv  invites  the 
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bands,  if  any.  would  be  suitable?  Are 
there  any  requirements  for  this  service 
in  the  U.S.?  If  so.  what  are  they?  What 
are  appropriate  technical  characteristics 
and  sharing  criteria  for  this  service? 
With  respect  to  this  latter  point. 
Recommendation  No.  705  fT/SDa2-10l 


above  matters  may  be  considered  at 
that  Conference.  Therefore,  we  raise 
these  matters  and  request  comments  on 
their  applicability  to  the  Space  WARC 
and  their  possible  inclusion  in  the 
agenda  for  that  Conference. 


in  response  to  this  Notice,  the 
Commission's  conference  preparatory 
activities  would  be  facilitated  by  the 
filing  of  an  original  and  nineteen  copies. 
All  relevant  and  timely  comments  and 
reply  comments  filed  in  this  proceeding 
will  be  considered.  The  Commission 
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merit  for  the  receiving  stations  for  both 
the  space  and  the  earth  stations:  the  size 
of  the  antennas;  and  the  antenna 
radiation  patterns.  Comments  on  these 
and  other  appropriate  technical 
parameters  are  requested. 

21.  Interference  criteria  is  integral  to 
having  compatible  operations  for  space 
services  in  any  plan  or  other  approach. 
Also,  many  space  services  share,  on  an 
equal  basis,  frequency  bands  allocated 
with  other  space  and  terrestrial  services. 
In  order  to  provide  compatible 
operations  within  a  space  service,  as 
well  as  between  services,  interference 
and  sharing  criteria  must  be  established. 
WARC-79  adopted  several  Resolutions 
and  Recommendations  which  address 
the  question  of  sharing  and  the 
calculation  of  interference  within  and 
between  space  services. "Some 
interference  and  sharing  criteria  that  are 
needed  are:  interference  allowances  as 

a  proportion  of  the  total  noise  budget, 
..  single  interference  entry  criterion  versus 
total  interference  in  a  satellite  radio 
system,  protection  ratios  between 
services  for  the  different  modulations 
for  each  service,  antenna  radiation 
patterns  with  sidelobe  performance  and 
polarization  discriminatoin 
characteristics,  especially  for  satellite 
antennas,  interference  resistant 
modulation  techniques,  etc.  Comments 
are  solicited  on  interference  and  sharing 
criteria  needed  to  provide  compatible 
operations  within  a  space  service  as 
well  as  between  different  services 
sharing  the  same  frequency  band. 

22.  Resolution  No.  3  (BP)  invites  the 
International  Radio  Consultative 
Committee  (CCIR)  to  carry  out 
preparatory  studies  to  provide  the  first 
session  of  the  Conference  with  technical 
information  concerning  principles, 
criteria,  and  technical  parameters, 
including  those  for  planning  space 
services.  The  CCIR  has  already  begun 
this  effort  in  Interim  Working  Party 
(IWP)  4/1  which  has  been  established 
as  the  coordinating  body  within  CCIR  to 
develop  the  required  report  for  the  first 
sesson  of  the  Space  WARC. '"  In 
addition,  the  IFRB  is  also  to  carry  out 
technical  preparations  for  the 
Conference  in  accordance  with  the 
provisions  of  the  Radio  Regulations. 

Regulatory  Procedures 

23.  Resolution  No.  3  (BP)  specifies  two 
areas  where  it  will  be  necessary  to  have 

"Resolution  Nos.  703  (CW)  and  60  (A|)  and 
Recommendation  Nos.  707  (YV).  706  (YW).  711  (Z). 
102  (XJ.  64  (R).  68  (E).  61  (ZB)  and  708  (ZQ)  address 
quetlionf  of  sharing  between  services  and  the 
calculation  of  interference  for  coordination 
purposes  between  services. 

■'  Report  of  Ninth  Meeting  of  CCIR  Study  Group  4. 
IWP  4/1. 


I 


regulatory  procedures.  Resolves  3.2 
indicates  that  the  first  sesson  of  the 
Conference  is  to  provide  guidelines  for 
regulatory  procedures  associated  with 
■Various  plans.  Resolves  3.3  states  that 
the  first  session  should  establish 
guidelines  for  regulatory  procedures  for 
those  services  and  frequency  bands  that 
are  not  to  be  planned. 

24.  Since  the  Space  WARC  may 
decide  not  to  plan  certain  frequency 
bands  and  space  services,  regulatory 
procedures  will  be  required  in  order  to 
facilitate  the  use  of  these  bands. 
Comments  are  requested  on  the 
adequacy  of  the  current  regulations 
under  Articles  11  (N11/9A),  12  {N12/9), 
and  13  (N13/9A),  and  the  associated 
Appendices  1  (1),  3(1A),  4{1B),  28(28) 
and  29  (29).  Are  there  any  modifications 
to  these  regulations  that  will  be 
necessary  in  the  future?  Are  there  ways 
to  improve  these  regulatory  procedures? 
Can  they  be  simplified?  Are  there  other 
regulatory  procedures  that  should  be 
developed? 

25.  With  respect  to  any  plan  or  other 
approach,  implementing  resolutions  and 
regulatory  procedures  will  be  necessary 
for  its  proper  use.  Some  regulatory 
procedures  of  the  current  Radio 
Regulations  may  have  some  utility  with 
respect  to  a  particular  plan  or  other 
approach.  One  area  for  consideration 
for  regulatory  procedures  is  a  method  to 
update  a  plan  or  other  approach  in  order 
to  take  into  account  changing 
requirements  of  a  country  or  future 
advances  in  technology.  The  extreme 
difficulty  of  such  an  updating  method 
has  been  one  of  the  criticisms  of  the 
plan  (Article  4)  developed  for  the 
broadcasting-satellite  service  at 
WARC-BS  1977.  As  another  example  for  < 
consideration,  Article  No.  16  (N14/9B)  of 
the  Final  Acts  of  WARC-79  has 
provisions  that  specify  that  a  country 
loses  its  right  to  its  designated 
frequency  allotment  obtained  through 
the  coordination  procedures  of  the 
Article,  if  the  administration  does  not 
implement  the  use  of  frequency  within  a 
specified  time  interval."  Are  procedures 
of  this  nature  with  respect  to  orbital 
positions  and  frequency  channels  also 
apphcable  within  the  context  of  the 
Space  WARC?  Comments  on 
appropriate  regulatory  procedures  that 
would  meet  these  objectives  are 
requested.  Are  there  other  areas  that 
should  be  included  within  the  regulatory 
proQedures?  If  so,  what  are  they?  What 
implementation  procedures  should  be 


provided  for  any  specific  plan  or  other 
approach? 

26.  Resolution  No.  4  (BY)  as  adopted 
by  WARC-79,  addresses  the  period  of 
validity  of  frequency  assignments  to 
space  stations  using  the  geostationary- 
satellite  orbit.  It  specifically  invites  the 
Space  WARC  to  take  cognizance  of  the 
initial  results  of  the  application  of  this 
Resolution.  Comments  are  requested  on 
this  Resolution  as  it  is  applicable  to  the 
Space  WARC. 

Future  Technology 

27.  The  adoption  of  a  frequency/orbit 
location  plan  like  the  1977  Broadcasting 
Satellite  plan  for  a  specific  service  may 
freeze lechnolojjy  to  that  point  in  time 
when  the  plan  was  established. '*  This 
would  deny  the  very  increases  in  orbit- 
spectrum  capacity  and  decreases  in  cost 
required  for  the  continued  efficient  and 
economical  use  of  this  limited  resource. 
Each  plan  or  other  approach  that  is 
discussed  should  be  developed  in  a  way 
so  that  it  will  be  able  to  accommodate 
future  technology.  This  is  essential  to 
the  acceptance  of  any  plan.  In  order  to 
be  prepared  for  the  Conference, 
comments  are  specifically  requested  on 
the  possible  advances  in  technology  that 
will  affect  the  space  communications 
area  in  the  near  term  and  in  the  long 
term,  particularly  as  they  apply  to  the 
efficiency  of  use  of  the  orbit/frequency 
spectrum  and  the  future  cost«of 
communications  systems. 

Other  Related  Matters 

28.  WARC-79  adopted  several 
Resolutions  and  Recommendations  that 
may  be  considered  by  the  Space  WARC. 
Resolution  505  (CM)  is  concerned  with 
the  broadcasting-satellite  service 
(sound)  in  the  frequency  range  0.5-2 
GHz.  This  resolution  empowers  the  next 
WARC  dealing  with  space 
radiocommunication  services  to 
consider  the  results  of  various  studies 
and  to  allocate  a  suitable  frequency 
band  for  the  sound  broadcasting 
satellite  service.  The  conference  would 
also  develop  appropriate  procedures  for 
protection,  and,  if  necessary, 
reaccommodation  in  other  bands,  of 
assignments  of  terrestrial  services  which 
may  be  affected.  One  specific  suggested 
band  in  the  Resolution  for  allocation  to 
this  service  is  1429-1525  MHz.  Is  that 
band  suitable  for  this  service?  If  not, 
what  is  the  justification  and  what  other 


'* These  provisions  (Radio  Regulation  No.  4774/ 
B39EV)  were  established  for  the  maritime  mobile 
service  at  the  World  Maritime  Administrative  Aadio 
Conference.  Geneva,  1974. 


"The  WARC-BS  plan  for  Regions  1  and  3.  for 
example,  have  satellite  spacings  based  upon 
conservative  antenna  performance  characteristics. 
Since  1977.  shaped  beam  technology  and  improved 
sidelobe  performance  characteristics  have  been 
incorporated  into  antenna  radiation  design.  Both  of 
these  factors  greatly  affect  satellite  spacings  and 
the  number  of  available  channels  in  the  plan. 


bands,  if  any,  would  be  suitable?  Are 
there  any  requirements  for  this  service 
in  the  U.S.?  If  so,  what  are  they?  What 
are  appropriate  technical  characteristics 
and  sharing  criteria  for  this  service? 
With  respect  to  this  latter  point. 
Recommendation  No.  705  (T/Spa2-10) 
concerning  frequency  sharing  between 
the  broadcasting/satellite  service  and 
broadcasting  services  at  620-790  MHz 
should  be  considered. 

29.  Several  other  Resolutions  and 
Recommendations  address 
broadcasting-satellite  service  matters 
aside  from  those  to  be  considered  at  the 
Region  2  1983  Broadcasting-Satellite 
Conference,  and  may  also  be  considered 
at  this  Space  WARC. "  Two  of  these 
Resolutions  are  concerned  with  the 
establishment  of  conferences  for 
planning.  Resolution  No.  101  (BQ)  deals 
with  the  planning  of  feeder  links  to  the 
broadcasting-satellite  service  at  12  GHz 
for  Regions  1  and  3.  Resolution  No.  34 
(CL)  relates  to  the  planning  of  the 
broadcasting-satellite  service  in  the 
12.5-12.75  GHz  band  in  Region  3.  Since 
the  ITU  Administrative  Council  has,  as 
yet,  not  set  aside  specific  dates  for 
separate  conferences  on  these  matters, 
they  may  be  considered  at  the  Space 
WARC. 

30.  Three  other  Recommendations 
treat  allocation  questions  with  respect 
to  space  services  and  may  be 
considered  at  the  Space  WARC. 
Recommendation  No.  710  (N)  is 
concerned  with  the  use  of  airborne 
radars  in  the  frequency  bands  shared 
between  the  inter-satellite  service  and 
the  radiolocation  service. 
Recommendation  No.  709  (O)  is 
concerned  with  frequency  bands  shared 
between  the  aeronautical  mobile  service 
and  the  inter-satellite  service.  Lastly, 
Recommendation  No.  100  (YX)  is 
concerned  with  the  preferred  frequency 
bands  for  systems  using  tropospheric 
scatter  and  the  relationship  with  the 
space  services.  • 

31.  One  Resolution  and  several 
Recommendations,  although  not  directly 
related  to  planning  or  allocation 
matters,  do  have  a  bearing  on  the  space 
services. "They  are  concerned  with 
technical  characteristics  of  equipment 
for  space  services,  coordination 
procedures  for  specific  services,  and 
transportable  earth  stations  and 
definitions  necessary  for  planning  space 
services.  Since  the  agenda  for  the  Space 
WARC  has  not  been  established,  the 


above  matters  may  be  considered  at 
that  Conference.  Therefore,  we  raise 
these  matters  and  request  comments  on 
their  applicability  to  the  Space  WARC 
and  their  possible  inclusion  in  the 
agenda  for  that  Conference. 

Need  for  an  Advisory  Committee 

32.  During  the  preparations  for  some 
previous  ITU  administrative  radio 
conferences,  joint  industry/government 
advisory  committees  were  established 
to  assist  in  the  United  States 
preparations. "Some  of  this  work  for  the 
Space  WARC  has  already  begun  within 
the  United  States  Study  Groups  of  the 
CCIR  (an  Advisory  Committee  under  the 
auspices  of  Department  of  State)  as  a 
result  of  the  various  Resolutions  and 
Recommendations  adopted  at  WARC- 
79.  The  Commission,  however,  requests 
comments  on  the  desirability  of  forming 
an  advisory  committee  to  assist  in 
preparations  for  the  Space  WARC. 
Comments  are  specifically  requested  to 
address  the  cost/benefits  of  such  an 
action  (e.g.  advisory  committee  vs. 
contracted  studies).  If  the  formation  of 
an  Advisory  Committee  is  deemed 
desirable  or  cost  beneficial  to  the 
Commission,  what  should  be  the  terms 
of  reference  and  the  composition  of  such 
a  committee?  These  comments  should 
bear  in  mind  the  provisions  of  the 
Federal  Advisory  Committee  Act  of  1972 
and  in  particular  FCC  INST  1126.1 
concerning  Federal  Advisory  Committee 
Management.*" 

Administrative 

33.  Although  the  subject  conference  is 
not  scheduled  to  convene  its  first 
Session  until  March  1984,  the  issues 
involved  are  important,  complex  and 
controversial.  It  is  essential  that  the 
Commission  and  the  U.S.  begin  formal 
preparations  for  this  conference. 
Accordingly,  pursuant  to  the  authority 
contained  in  Section  4(i),  303  and  403  of 
the  Communications  Act  of  1934,  as 
amended,  a  Notice  of  Inquiry  is  adopted 
in  the  matter  captioned  above. 

34.  Interested  parties  may  file 
comments  on  or  before  February  4, 1981 
and  reply  convments  on  or  before  March 
4, 1981.  AlthoiigK^ction  1.419  of  the 
Commission's  Rules  requires  that  an 
original  and  five  copies  of  all 
statements,  briefs  or  comments  be  filed 


"Resolution  Nos.  507  (Au/Spa2-2).  33  (BO/Spa2- 
3|  101  |BQ|.  34  (CLj.  102  (CS|  and  Recommendalion 
Nos.  101  (ZF/Sat-5).  712  (U/Sat-7),  506  (ZC/Sal-2) 
and  508  (ZL)/Sat-4). 

'"Resolution  No.  642  (BV).  and  Recommendations 
Nos.  70  (S/6),  405  (Y/Aer-2).  67  (YH).  313  (VR/ 
Mar2-15).  and  1  (XF./Spa2-13).  I 


"A  joint  Industry/Government  Advisory 
Commitlee  was  established  to  assist  in  the  U.S. 
preparations  for  the  1977  WARC-BS.  During  the 
U.S.  preparations  for  WARC-79.  several  industry 
advisory  committees  were  also  established  to 
represent  the  different  radio  services. 

™ Federal  Advisory  Commillee  Act.  Pub.  L  92- 
463.  October  6.  1972.  86  Slat  770.  as  amended  Pub 
1..  94-409.  sec.  5(c).  September  13.  1976.  90  Stat.  1247 
at  sec,  3(c)  (the  Act  appears  at  5  U.S.C.  App,  I 
(1976)]. 


in  response  to  this  Notice,  the 
Commission's  conference  preparatory 
activities  would  be  facilitated  by  the 
filing  of  an  original  and  nineteen  copies. 
All  relevant  and  timely  comments  and 
reply  comments  filed  in  this  proceeding 
will  be  considered.  The  Commission 
may  also  take  into  account  other 
information  before  it,  in  addition  to  the 
specific  comments  and  reply  comments 
elicited  by  this  Notice  of  Inquiry. 

35.  Point  of  contact  on  this  matter  is 
Mr.  Thomas  S.  Tycz,  International  Staff, 
Office  of  Science  and  Technology,  (202) 
653-8102. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Appendix  1 

RESBP-1 

Resolution  BP 

Relating  to  the  Use  of  the  Geostationary- 
Satellite  Orbit  and  to  the  Planning  of  Space 
Services  Utilizing  it 

The  World  Administrative  Radio 
Conference,  Geneva.  1979. 

Considering 

(a]  that  the  geostationary-satellite  orbit  and 
the  radio  frequency  spectrum  are  limited 
natural  resources  and  are  utilized  by  space 
services; 

(b]  that  there  is  a  need  for  equitable  access 
to,  and  efficient  and  economical  use  of,  these 
resources  by  all  countries  as  provided  for  in 
Article  33  of  the  International 
Telecommunication  Convention.  Malage- 
Torremolinos.  ld73.  and  Resolution  AY; 

(c]  that  the  utilization  of  radio  frequencies 
and  the  geostationary-satellite  orbit  by 
individual  countries  and  groups  of  countries 
can  take  place  at  various  points  in  time, 
based  on  their  requirements  and  the 
availability  of  the  resources  at  their  disposal: 

(d]  that  there  are  growing  requirements  all 
over  the  world  for  orbital  position  and 
frequency  assignments  for  the  space  services; 

(e]  that  in  the  use  of  the  geostationary- 
satellite  orbit  for  space  services,  attention 
should  be  given  to  the  relevant  technical 
aspects  concerning  the  special  geographical 
situation  of  particular  countries; 

Resolves 

1.  that  a  World  Administrative  Radio 
Conference  shall  be  convened  not  later  than 
1984  to  guarantee  in  practice  for  all  countries 
equitable  access  to  the  geostationary-satellite 
orbit  and  the  frequency  bands  allocated  to 
space  services; 

2.  that  this  Conference  shall  be  held  in  two 
sessions; 

*  3.  that  the  first  session  shall 

3.1  decide  which  space  services  and 
frequency  bands  should  be  planned; 

3.2  establish  the  principles,  technical 
parameters  and  criteria  for  the  planning, 
including  those  for  orbit  and  frequency 
assignments  of  the  space  services  and 
frequency  bands  identified  as  per  3.1.  taking 
into  account  the  relevant  technical  aspects 
concerning  the  special  geographical  situation 


\ 
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of  particular  countries;  and  provide 
guidelines  for  associated  regulatory 
procedures; 

RESBP-2 

3.3    establish  guidelines  for  regulatory 
procedures  in  respect  of  services  and 


those  administrations  whose  space  services 
require  access  to  the  geostationary  satellite 
orbit  and  the  radio  spectrum." 

"However,  we  also  recognize  that  the 
Radio  Regulations  have  been  criticized  by 
some  administrations,  and  we  believe  that 
thprp  iq  ;i1«,mvs  rniim  fnr  imnrnvement  ha.serl 


"Inhomogeneity" 

"Individual  fixed-satellite  systems  vary 
greatly  in  their  characteristics.  This 
inhomogeneity  is  intrinsic  to  fixed-satellite 
networks.  Such  systems  must  accommodate 
in  an  economic  and  dynamic  fashion  a  vvide 


access  to  it  when  they  need  it  and  to  a 
sufficient  degree,  it  is  necessary: 

For  efficient  methods  to  be  used  to  plan  or 
coordinate  the  use  of  orbit  and  spectrum,  and 

For  improvements  in  the  technical  means 
of  using  the  orbit  and  the  spectrum  to  be 


advantages  and  disadvantages  that  may  be 
expected  to  arise  with  them.  As  an  aid  in  this 
process,  the  following  criteria  have  been 
drawn  up: 

A.  Does  the  method  ensure  that  the 
forecast  of  traffic  requirements  used  in 

niannino  nr  rnnrrtin;itinn  iA;ill  hp  rpliflhlp7 


Comments  were  due  December  29. 
1980  and  the  effective  date  of  these  rules 
was  to  have  been  January  27. 1981. 

Considering  the  importance  of  this 
proceeding  and  the  difficulties  some 
parties  are  experiencing  meeting  the 
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of  particular  countries;  and  provide 
guidelines  for  associated  regulatory 
procedures; 

RESBP-2 

3.3  establish  guidelines  for  regulatory 
procedures  in  respect  of  services  and 
frequency  bands  not  covered  by  3.2; 

3.4  consider  other  possible  approaches 
that  could  meet  the  objective  of  resolves  1; 

4.  that  the  second  session  shall  be  held  not 
sooner  than  twelve  months  and  not  later  than 
eighteen  months  after  the  first  session  and 
implement  the  decisions  taken  at  the  first 
session; 

In  viles 

1.  the  CCIR  to  carry  out  preparatory 
studies  and  provide  the  first  session  of  the 
Conference  with  technical  information 
concerning  principles,  criteria  and  technical 
parameters  including  those  required  for 
planning  space  services; 

2.  the  IFRB  to  prepare  a  report  on  the 
operation  of  the  procedures  of  Articles  Nil 
and  N13  including  information  about 
difficulties  which  may  be  reported  to  the 
IFRB  by  administrations  in  gaining  access  to 
suitable  orbital  locations  and  frequencies, 
and  to  circulate  this  report  to  administrations 
at  least  one  year  before  the  first  session  of 
the  Conference; 

3.  the  IFRB  to  carry  out  technical 
preparations  for  the  Conference  in 
accordance  with  the  provisions  of  the  Radio 
Regulations; 

4.  the  administrations  to  examine  all 
aspects  of  the  matter  with  a  view  to 
submitting  proposals  to  the  Conference,  and 
to  cooperate  actively  in  the  above-mentioned 
work  of  the  CCIR  and  IFRB; 

5.  the  Administrative  Council  to  take  all 
necessary  steps  for  the  convening  of  the 
Conference  in  accordance  with  this 
Resolution. 

Appendix  2 

WARC— 79  U,S.A,  Delegation  Statement 

Concerning  Resolution  BP  * 

"The  United  States,  in  a  spirit  of 
compromise,  can  accept  in  general  the 
proposed  Resolution  relating  to  the  use  of  the 
geostationary  satellite  orbit  and  the  space 
services  using  it.  We  believe  that  the  text  of 
the  Resolution  could  have  been  further 
improved  in  several  respects,  but  we 
recognize  that  it  represents  the  result  of 
lengthy  discussion  and  reflects  a  sincere 
effort  by  all  parties  to  accommodate  diverse 
views," 

"The  United  States  accepts  the  idea  of  a 
future  space  conference — the  third  since 
1963 — as  being  in  keeping  with  the  dynamic 
development  and  utilization  of  space 
communication  technology.  As  stated  many 
times  in  earlier  discussions,  the  United  States 
is  of  the  view  that  the  existing  Radio 
Regulations  are  responsive  to  the  spirit  of 
Article  33  of  the  Convention  and  Resolution 
No,  Spa2-1  of  the  Radio  Regulations  and 
have  provided  an  effective  mechanism  for 


"Summary  Record  of  Part  Two  of  the  Tenth 
Meeting  of  Committee  6  (Regulatory  Procedures). 
WARC-79,  Doc.  No.  846  (26  Nov.  1979)  at  Annex  1, 
p,  6-7. 


those  administrations  whose  space  services 
require  access  to  the  geostationary  satellite 
orbit  and  the  radio  spectrum." 

"However,  we  also  recognize  that  the 
Radio  Regulations  have  been  criticized  by 
some  administrations,  and  we  believe  that 
there  is  always  room  for  improvement  based 
on  experience  with  the  actual  application  of 
the  Regulations.  Indeed,  improvements  to  the 
Regulations  have  been  undertaken  at  this 
Conference  and  undoubtedly  further 
improvements  will  be  found  at  the  next  Space 
Conference,  since  that  Conference  will  have 
as  one  of  its  major  mandates  the 
establishment  of  improved  regulatory 
procedures." 

"There  has  been  extensive  discussion  over 
the  nature  of  the  planning  to  be  undertaken  at 
the  next  Space  Conference,  and  various 
explanations  have  been  given  as  to  what  is 
intended.  For  its  part,  the  United  States  views 
the  planning  mandate  of  the  next  Space 
Conference  as  being  very  wide  in  scope, 
admitting  of  a  broad  range  of  possibilities 
ranging  from  detailed  orbit/frequency 
^assignment  plans  to  more  dynamic  planning 
approaches  that  will  provide  access  to  the 
orbit/spectrum  in  an  equitable  manner  as  the 
real  requirements  of  administrations  arise. 
While  we  are  of  the  view  that  a  flexible  and 
dynamic  planning  approach  will  be  more 
responsive  to  user  needs,  we  believe  that  the 
Conference  will  be  free  to  decide  for  itself  the 
best  approach  for  ensuring  equitable  access 
to  the  orbit/spectrum  based  upon  careful  and 
comprehensive  technical  preparations  and 
analysis.  In  this  regard,  the  full  and  active 
support  of  the  CCIR  will  be  indispensable," 

"In  deciding  on  the  best  planning  approach, 
we  trust  that  the  future  Space  Conference 
will  recall  the  grave  problems  foreseen  by  the 
United  States,  and  also  by  a  number  of  the 
countries  who  favored  planning  for  the 
broadcasting-satellite  service  in  1977,  if  1977 
WARC-type  planning  were  to  be  applied  to 
the  fixed-satellite  service.  I  shall  briefly 
summarize  these  difficulties  for  the  record." 

"Accommodation  of  long  range  requirements 
predictions  with  near-term. technology" 

"A  detailed  orbit-frequency  assignment 
plan  would  have  to  try  to  use  proven,  near- 
term  technology  to  accommodate  the  sum- 
total  of  the  long-range  future  requirements  of 
all  countries  and  groups  of  countries  that 
might  possibly  want  to  operate  satellite 
systems.  Although  the  United  States  is 
certain  that  technological  advances  can 
expand  orbit-spectrum  capacity  to 
accommodate  all  foreseeable  real 
requirements  as  they  arise,  we  acknowledge 
that  1984  technology  will  not  be  able  to 
accommodate  the  grand  total  of  1999 
requirements  that  a  planning  conference 
would  face.  ■ 

"Freezing  of  technology" 

"A  1977  WARC-type  plan  would  freeze 
technology  which,  contrary  to  some 
assertions,  is  still  in  a  state  of  rapid 
improvement  in  the  4/6  GHz  as  well  as  other 
bands.  This  would  deny  the  very  increases  in 
orbit-spectrum  capacity  and  decreases  in  cost 
required  for  continued  efficient  and 
economical  use  of  these  limited  resources 
that  Article  33  tells  us  are  essential  for 
equitable  access." 


"Inhomogeneily" 

"Individual  fixed-satellite  systems  vary 
greatly  in  their  characteristics.  This 
inhomogeneity  is  intrinsic  to  fixed-satellite 
networks.  Such  systems  must  accommodate 
in  an  economic  and  dynamic  fashion  a  vvide 
variety  of  numbers  and  types  of  channels, 
even  within  a  single  national  system.  This  is 
why  fixed-satellite  planning  is  radically 
different  from  and  much  more  complex  than 
the  broadcasting-satellite  planning  of  1977 
which  was  based  on  the  assumption  of 
completely  homogeneous  system," 

"Unused  orbit/spectrum  resources  " 

"Many  assignments  in  a  plan  will  come 
into  use  late  in  the  life  of  the  plan,  if  at  all, 
either  because  terrestrial  techniques  will  be 
more  economical,  or  because  national 
requirements  may  be  met  more  economically 
by  participation  in  an  international  or 
regional  system.  It  is  not  accurate  to  say  that 
assignments  made  to  certain  countries,  which 
cannot  be  used  for  some  time,  will  be  made 
available  to  other  countries.  A  plan 
necessarily  ties  a  particular  orbital  position 
and  frequency  assignments  to  a  specific 
coverage  or  service  area.  The  interlocking 
nature  of  a  plan  would  make  it  practically 
impossible  for  other  countries  to  make  use  of 
unused  assignments." 

"Inflexibility" 

"The  inflexibility  of  a  detailed  plan  also 
makes  it  difficult  if  not  impossible  to  modify 
a  plan  to  provide  assignments  for  new 
countries,  or  for  new  regional  groupings  of 
countries  wishing  to  establish  a  shared 
system.  Revision  of  a  plan,  if  it  is  to  be 
meaningful,  will  involve  massive  changes;  it 
will  necessarily  be  a  complex,  expensive  and 
time-consuming  process;  it  will  need  to 
balance  the  desire  of  then-existing  systems  to 
keep  on  operating  against  the  possibility  of 
cancelling  assignments  for  the  sake  of  a  new 
plan.  We  believe  that  such  substantial 
revision  of  a  plan  will  be  impractical, 
technically  and  economically.  Thus,  a  plan 
will  tend  to  institute,  de  facto,  a  permanent  or 
semi-permanent  priority,  contrary  to  the 
principles  stated  in  Resolution  No.  Spa2-1." 

"For  all  of  these  reasons,  the  United  States 
holds  that  the  words  "planned"  and 
"planning"  in  the  draft  Resolution  must  be 
interpreted  in  a  broad  and  flexible  sense. 
With  this  interpretation  of  planning  and  with 
the  obhgation  to  consider  a  variety  of 
altenative  approaches  to  the  use  of  the  orbit- 
spectrum  resource  by  space  services,  the  next 
Space  Conference  can  lead  to  the  full 
realization  of  the  objective  of  equitable 
access  to  the  resource  that  the  United  States 
has  always  supported," 

Appendix  3 

[Temp.  Doc.  No.  4  (Rev.  1)] 

Draft  Element  for  Report 

Methods  for  Ensuring  Equitable  Access  for  all 
Countries  to  the  Geostationary  Satellite  Orbit 
and  the  Frequency  Bands  Allocated  to  Space 
Radiocommunication  Services 

The  potential  capacity  of  the  geostationary 
satellite  orbit  and  the  radio  spectrum  for  the 
various  space  radiocommunication  services 
is  very  large  but  if  all  countries  are  to  have 


access  to  it  when  they  need  it  and  to  a 
sufficient  degree,  it  is  necessary: 

For  efficient  methods  to  be  used  to  plan  or 
coordinate  the  use  of  orbit  and  spectrum,  and 

For  improvements  in  the  technical  means 
of  using  the  orbit  and  the  spectrum  to  be 
applied  progressively,  as  the  means  are 
developed  and  the  requirements  grow. 

In  this  section  various  possible  planning 
and  coordination  methods  are  identified  for 
evaluation,  recognising  that  different 
approaches  may  be  appropriate  for  different 
services  and  for  different  frequency  bands. 

The  following  planning  and  coordination 
methods  have  been  identified  so  far  for  study: 

1.  A  long-term  frequency/orbit-slot 
allotment  plan,  drawn  up  by  a  planning 
conference  in  the  pattern  of  the  1977  Satellite 
Broadcasting  WARC;  the  plan  might  be 
revised  after  20  years. 

2.  A  generalized  allotment  plan  might  be 
devised  for  an  orbital  arc  and  a  geographical 
region,  permitting  orbit/spectrum  to  be 
assigned  when  required  to  networks  within 
that  region  without  significant  interaction 
with  the  networks  operating  elsewhere. 

3.  Periodic  planning  conferences,  held 
every  3  to  5  years  might  consider  existing 
networks  and  all  other  networks  for  which 
advance  notification  had  been  made  under 
Appendix  IB  of  the  Radio  Regulations.  These 
conferences  would  draw  up  optimised 
frequency/orbit-slot  allotment  plans, 

4.  An  orbit/spectrum  allotment  plan  might 
be  drawn  up  with  built  in  flexibility,  it  being 
understood  that  a  broad  plan  might  be 
adopted  which  would  permit  sub-allotment  of 
orbital  slots  over  time,  based  on  changes  in 
requirements  and  technology,  subject  to 
appropriate  safeguards  for  other  allotments. 

5.  Bilateral  coordination  procedures  would 
be  used  where  feasible.  However  if  these 
bilateral  coordination  procedures  proved 
unsuccessful  in  the  coordination  of  an 
additional  network,  then  all  the 
administrations  involved  would  be  required 
to  collaborate  in  a  special  meeting  under  the 
auspices  of  the  IFRB  and  to  find  a  way  to 
provide  access  to  the  orbit  for  the  new 
network. 

6.  Existing  procedures  under  Radio 
Regulations  Articles  Nil,  N13,  and  N27, 
Appendices  lA,  IB  and  29  and  supporting 
CCIR  texts  such  as  Recommendations  466-2. 
483-1,  523  and  524  might  be  developed  further 
to  increase  the  opportunities  for  changing  the 
location  of  existing  satellites  or  their 
frequency  plans  or  emission  parameters  to 
ensure  that  new  networks  will  be 
accommodated. 

It  should  be  noted  that  these  various 
methods  may  not  be  mutually  exclusive:  one 
method  may  be  best  for  one  service,  for  one 
frequency  band,  for  one  arc  of  the 
geostationary  satellite  orbit  or  for  one 
geographical  area  but  another  method  may 
be  preferred  under  other  conditions. 

In  addition  to  methods  such  as  these,  it  is 
recognised  that  some  aspects  of  the 
administration  of  the  use  of  radio  frequencies 
for  certain  space  radio  services  might  be 
carried  out  by  a  specialised  agency  with 
international  responsibilities  for  such  a 
service. 

In  evaluating  these  various  methods,  it  will 
be  necessary  to  identify  the  technical 


advantages  and  disadvantages  that  may  be 
expected  to  arise  with  them.  As  an  aid  in  this 
process,  the  following  criteria  have  been 
drawn  up: 

A.  Does  the  method  ensure  that  the 
forecast  of  traffic  requirements  used  in 
planning  or  coordination  will  be  reliable? 

B.  Will  it  be  possible  to  accommodate 
changes  in  traffic  requirements  after  the 
process  of  planning  or  coordination  has  been 
completed? 

C.  Do  they  ensure  that  realistic 
assumptions  on  feasible  improvements  in 
technology  and  reductions  in  the  cost  of  the 
application  of  that  technology  are  taken  into 
account  in  planning? 

D.  Do  they  ensure  that  the  owners  of 
networks  and  the  prospective  owners  of  new 
networks  will  have  an  appropriate  incentive 
to  apply  optimum  technical  standards? 
Optimum  technical  standards  would  be  those 
that  achieve  the  objectives  of  their  network 
at  least  cost,  giving  proper  regard  to  the 
needs  of  other  ne  works  which  exist  or 
whose  entry  into  service  during  the  service 
lifetime  of  the  equipment  can  be  foreseen 
with  sufficient  confide? 

E.  Do  they  assure  access  for  new  and 
unforeseen  networks? 

F.  Will  they  accommodate  unforeseen 
applications  or  parameters? 

G.  Is  their  implementation  likely  to  be 
costly,  laborious,  or  to  demand  too  much 
technical  expertise? 

IKRUiH.   H(l-4(lffl:i  Filici  12-2;l-Hll,  K4.S  Hni| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039, 1090,  and  1300 
[Ex  Parte  No.  230  (Sub-No.  5)] 

Improvement  of  Trailer  on  Flatcar  and 
Container  on  Flatcar  Service 
Regulations 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  extension  of  time  and 

extension  of  effective  date  of  proposed 

rule  (exemption). 

SUMMARY:  In  this  proceeding,  at  45  FR 
79123,  November  28, 1980,  the 
Commission  proposed  to  exempt  rail 
and  truck  service  provided  by  rail 
carriers  in  connection  with  trailer  on 
flatcar  (TOFC)  and  container  on  flatcar 
(COFC)  service  from  Title  49, 
Subchapter  IV  of  the  U,S,  Code.  The 
proposed  exemption  is  based  on 
findings  that  regulations  is  not 
necessary  to  carry  out  the  transportation 
policy  of  49  U,S.C.  10101a  or  to  protect 
shippers  from  the  abuse  of  market 
power  by  railroads.  The  proposed 
exemption  is  intended  to  remove 
unnecessary  regulation  and  to  permit 
railroads  to  market  TOFC  and  COFC 
services  in  response  to  demand  for  the 
services. 


Comments  were  due  December  29. 
1980  and  the  effective  date  of  these  rules 
was  to  have  been  January  27, 1981. 

Considering  the  importance  of  this 
proceeding  and  the  difficulties  some 
parties  are  experiencing  meeting  the 
deadline  for  comments,  we  will  extend 
the  period  for  comments  to  January  12, 
1981.  The  effective  date  is  also 
postponed  to  February  10,  1981. 
DATE,;  Comments  are  now  due  January 
12, 1981,  The  effective  date  of  proposed 
rule  is  extended  to  February  10,  1091. 
ADDRESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Room  5340. 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  275-7693. 

Decided:  December  16. 1980. 

By  the  Commission.  Darius  W.  Gaskins.  jr.. 
Chairman. 
Agatha  L.  Mergenovich, 

Secretary. 
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Dated:  December  19, 1980, 

John  D.  Greenwald, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  8O-400M  Filed  12-23-*):  8  4.5  am) 
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National  Bureau  of  Standards 

Memorandum  of  Understanding 
Between  the  National  Bureau  of 
Standards,  Department  of  Commerce, 
and  the  Research  and  Special 
Proarams  Administration.  Deoartment 


2,  Authorities.  The  National  Bureau  of 
Standards  has  the  responsibility  for 
arranging  with  appropriate  executive 
branch  departments  and  independent 
agencies  to  assume  leadership  and 
undertake  responsibilities  for  the 

rip\7iilnnm*int  anA  mainf oTiQTir'£a  r»f 
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This   section   of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of   documents  appearing   in   this  section. 


DEPARTMENT  OF  AGRICULTURE 

Economics  and  Statistics  Service 

Modification  of  January  "Prospective 
Plantings"  Report 

In  recognition  of  responses  from  data 
users  to  the  proposal  announced  in  the 
November  4  issue  of  the  Federal 
Register,  the  Economics  and  Statistics 
Service  will  issue  a  modified 
"Prospective  Plantings"  report  on 
January  21, 1981.  The  January  report  will 
include  intentions  to  plant  cotton,  rice, 
corn,  oats,  barley,  sorghum,  sweet 
potatoes,  soybeans  and  peanuts  in 
Alabama,  Arizona,  Arkansas, 
California,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  New  Mexico, 
North  Carolina,  Tennessee,  Texas, 
Oklahoma,  South  Carolina  and  Virginia. 
An  intentions  report  for  major  crops  in 
the  remaining  32  states  that  plant  in  the 
late  spring  will  be  issued  as  of  March  1. 
As  deemed  necessary,  an  update  survey 
in  the  16  states  surveyed  in  January  may 
also  be  conducted  in  March.  Totals  from 
the  January  and  March  reports  will  be 
combined  to  provide  a  national 
"Prospective  Plantings"  report.  This 
report  will  be  in  lieu  of  the  April 
"Prospective  Plantings"  report  which  is 
issued  too  late  for  farmers  to  adjust 
planting  activities. 

This  action  will  provide  data  users 
with  the  needed-early  season 
indications  of  farmers'  planting 
intentions  and  at  the  same  time  allow 
more  time  for  producers  to  monitor 
markets  and  finalize  their  plans  while 
accomplishing  the  required  reduction  in 
expenditures  and  reporting  burden. 

Done  at  Washington,  D.C.,  this  22nd  day  of 
December  1980. 
Kenneth  R.  Farrell, 

Administrator. 

|KR  Doc  B0-401H1  Kiled  12-2.1-«n;  B  45  jm] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

SES  Bonus  Recipients 

In  accordance  with  the  provisions  of 
the  Civil  Service  Reform  Act,  notice  is 
hereby  given  that  the  following  Bureau 
of  the  Census  employees  are  recipients 
of  SES  bonuses  which  will  be  awarded 
on  January  7,  1981. 
Dr.  Barbara  A.  Bailar,  Associate 

Director  for  Statistical  Standards  and 

Methodology,  $5,512.38 
Mr.  Roger  H.  Bugenhagen,  Chief, 

Industry  Division,  $5,512.38 
Mr.  George  E.  Hall,  Associate  Director 

for  Demographic  Fields,  $5,512.38 
Mr.  Howard  N.  Hamilton,  Assistant 

Director  for  Computer  Services, 

$5,512.38 
Mr.  Charles  D.  Jones,  Chief,  Statistical 

Methods  Divsion,  $5,512.38 
Ms.  Shirley  Kallek,  Associate  Director 

for  Economic  Fields,  $10,022.50 
Vincent  P.  Barabba, 
Director,  Bureau  of  the  Census. 
December  19.  1980. 

|PR  Uuc   flO-4U166  Filed  12-23-60;  8  45  iim| 
BILLING  CODE  3510-01-M 


International  Trade  Administration 

Current  Steel  Trigger  Price  Coverage; 
Request  for  Public  Comment 

agency:  U.S.  Department  of  Commerce 

action:  Announcement  of  a  request  for 
public  comment  from  interested  parties 
on  clarifications  in  the  coverage  of 
imported  basic  steel  mill  products  under 
the  Trigger  Price  Mechanism  (TPM). 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Department  of  Commerce 
requests  public  comment  on'products 
currently  covered  by  published  trigger 
prices  on  which  the  coverage  in  unclear 
or  appears  to  be  in  error.  A  schedule  of 
products  currently  covered  by  published 
prices  is  included.  Interested  parties 
should  submit  written  comments  to  this 
office  within  thirty  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  December  24, 1980. 


FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  P.  Gustafson  or  Joda  C.  Taylor, 
Office  of  Agreements  Compliance, 
Import  Administration,  International 
Trade  Administration,  Room  2004, 
Department  of  Commerce,  Washington, 
D.C.  20230.  (202-377^491) 

SUPPLEMENTARY  INFORMATION:  Trigger 
Price  Mechanism  (TPM)  price  manuals 
are  issued  quarterly  by  the  Department 
of  Commerce  ("the  Department") 
showing  product  descriptions  and  giving 
current  trigger  prices.  All  steel  products 
covered  by  published  trigger  prices  are 
included  in  these  manuals.  The 
Department  has  received  many 
comments  on  inaccurate  or  confusing 
coverage — for  example,  we  have  been 
informed  that  the  sizes  of  commercial 
quality  wire  rod  covered  on  page  2-1  of 
the  manual  are  not  the  sizes  commonly 
imported.  In  order  to  be  able  to  clarify 
all  issues  of  this  type  the  Department 
wishes  to  receive  written  comment  from 
all  interested  parties  on  inaccurate  or 
confusing  product  coverage. 

Products  which  are  currently  covered 
by  published  prices  are  found  in  the 
American  Iron  &  Steel  Institute  (AISI) 
categories  shown  below: 

AISA  Category  2  Wire  Rods 

AISA  Category  3  Structurals,  3"  and  over 

AISA  Category  4  Sheet  Piling 

AISA  Category  5  Hot  Rolled  Plate 

AISA  Category  6  Rail  &  Track  Accessories 

AISA  Category  8  Reinforcing  Bars 

AISA  Category  9  Structurals,  under  3" 

AISA  Category  10  Hot  Rolled  Carbon  Bars 

AISA  Category  11  Hot  Rolled  Alloy  Bars 

AISA  Category  12  Cold  Finished  Bars 

AISA  Category  14  Welded  Pipe  &  Tubing 

AISA  Category  15  Other  Pipe  &  Tubing 

AISA  Category  16  Round  and  Shaped  Wire 

AISA  Category  19  Wire  Fencing 

AISA  Category  20  Wire  Nails 

AISA  Category  21  Barbed  Wire 

AISA  Category  22  Black  Plate 

AISA  Category  23  Electolytic  Tin  Plate 

AISA  Category  25  Hot  Rolled  Sheets 

AISA  Category  26  Cold  Rolled  and  Electrical 

Sheets 
AISA  Category  27  Coated  Sheets  (including 

galvanized) 
AISA  Category  29  Hot  Rolled  Strip 
AISA  Category  32  Tin-Free  Steel 

The  current  TPM  price  manual  is 
available  from  the  Publications  Sales 
Branch,  Room  1617,  U.S.  Department  of 
Commerce,  Washington,  D.C,  20230  for 
$10.00  per  copy. 


85136 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24^1980/Notices^ 


development  concerned  with  data 
elements  and  representations 
involving  transportation  data  in  the 
Federal  Information  Processing 
Standards  series. 


6.  Designate  an  office  or  official  to  act  as 
a  single  point  of  contact  on  matters 
related  to  this  agreement. 

7.  Maintain  all  standards  developed  and 
approved  under  this  agreemenL 
ciMhmit  fn  the  NBS  anv  alterations  or 


National  Bureau  of  Standards. 
Washington.  D.C.  20234,  telephone  (301) 
921-3413. 

Dated:  December  18. 19B0 
Ernest  Ambler, 

n; »„_   ^rDC 
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Dated:  December  19, 1980. 

John  D.  Greenwald, 

Deputy  Assistant  Secretary  for  Impart 
Administration. 

|FR  Doc.  80-40054  Filed  12-23-80:  8  4.5  am| 
BILLING  CODE  3S10-25-M 


Maritime  Administration 

[Docket  S-633]    ^ 

American  Heavy  Lift  Shipping  Co.; 
Amendment  To  Show  Cause 

A  Show  Cause  Notice  regarding  the 
application  of  American  Heavy  Lift 
Shipping  Co.  for  operating-differential 
subsidy  was  published  in  the  Federal 
Register  on  December  10, 1980  (45  FR 
81241)  which  advised,  in  part  as  follows: 

"*  *  '  AHL  has  agreed  to  limit  the  scope 
of  its  operations  as  follows: 

•  No  subsidized  carriage  of  cargoes  subject 
to  the  cargo  preference  statutes  of  the 
United  States." 

AHL  has  requested  that  this  limitation 
be  amended  to  read  as  follows: 

•  No  subsidized  carriage  of  cargoes  subject 
to  the  cargo  preference  statutes  of  the 
United  Slates,  except  heavy  lift  and 
ancillary  cargoes. 

Notice  is  hereby  given  that  ll^ie  Show 
Cause  Notice  is  amended  to  conform 
with  the  amended  limitation  set  forth 
above. 

Dated:  December  19, 1980. 
By  Order  of  the  Maritime  Subsidy  Board. 
Georgia  Pournaras  Stamas, 

Assistant  Secretary. 

[FR  Doc.  80-41)128  Filed  U-Zi^-M):  84.5  :im| 
BILUNG  COOE  3510- 1S-M 


Bank  of  Caiifornia;  Roster  of  Approved 
Trustees;  Request  for  Removal 
Without  Disapproval 

Notice  is  hereby  given,  pursuant  to  45 
CFR  221.28,  that  The  Bank  of  California, 
with  oftlces  at  400  California  Street,  San 
Francisco,  California  94104  has 
requested  removal,  without  disapproval, 
from  the  Roster  of  Approved  Trustees. 
In  its  request  for  removal.  The  Bank  of 
California  certified  that  it  is  no  longer 
acting  or  proposing  to  act  as  Trustee 
under  a  Vessel  or  Shipyard  Financing 
Trust  pursuant  to  Public  Law  89-346  and 
46  CFR  221.21-221.30. 

Dated:  December  17. 1980. 
Robert  J.  Palton,  |r.. 
Secretary. 

(FR  Doc.  80-40057  Filed  12-23-80;  845  jr.ij 
BILLING  CODE  3StO-15-M 


National  Bureau  of  Standards 

Memorandum  of  Understanding 
Between  the  National  Bureau  of 
Standards,  Department  of  Commerce, 
and  the  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  Regarding 
Standardization  of  Data  Elements  and 
Representations  Used  in  Automated 
Transportation  Statistics,  Data,  and 
Information  Systems 

In  accordance  with  §  6.7  of  Part  6, 
Title  15  of  the  Code  of  Federal 
Regulations,  the  National  Bureau  of 
Standards  has  the  responsibility  for 
arranging  with  appropriate  executive 
branch  departments  and  independent 
agencies  to  assume  leadership  and 
undertake  responsibilities  for  the 
development  and  maintenance  of 
specific  Federal  program  and  Federal 
general  data  element  and  representation 
standards. 

An  arrangement  has  been  made 
between  the  National  Bureau  of 
Standards  and  the  Research  and  Special 
Programs  Administration  on  the 
standardization  of  data  elements  and 
representations  used  in  automated 
transportation  statistics,  data,  and 
information  systems.  This  notice 
provides  the  text  of  the  memorandum  of 
understanding  between  the  National 
Bureau  of  Standards  and  the  Research 
and  Special  Programs  Administration  in 
this  area  of  standardization.  Persons 
desiring  further  information  about  this 
notice  may  contact  Mr.  Roy  G.  Saltman, 
Application  Systems  Division,  Center 
for  Programming  Science  and 
Technology,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Washington,  D.C. 
20234,  (301)  921-3491. 

Dated:  December  18.  1980. 
Ernest  Ambler, 

Director. 

Memorandum  of  Understanding 
Between  the  National  Bureau  of 
Standards,  Department  of  Commerce, 
and  the  Research  and  Special  Progranis 
Administration,  Department  of 
Transportation 

1.  Objective.  To  establish  cooperation 
between  the  National  Bureau  of 
Standards  (NBS)  and  the  Research  and 
Special  Programs  Administration 
(RSPA)  regarding  the  standarization  of 
data  elements  and  representations 
(codes)  used  in  automated 
transportation  statistics,  data,  and 
information  systems.  The  RSPA  will 
assume  leadership  in  the  development 
and  maintenance  of  transportation  data 
element  and  representation  standards 
for  use  in  the  Federal  establishment. 


2.  Authorities.  The  National  Bureau  of 
Standards  has  the  responsibility  for 
arranging  with  appropriate  executive 
branch  departments  and  independent 
agencies  to  assume  leadership  and 
undertake  responsibilities  for  the 
development  and  maintenance  of 
specific  Federal  program  and  Federal 
general  standards  (15  CFR  6.7(a)(2){i)). 

The  Department  of  Transportation 
(DOT)  has  the  responsibility  for 
promoting  and  undertaking 
development,  collection,  and 
dissemination  of  technological, 
statistical,  economic,  and  other 
information  relevant  to  domestic  and 
international  transportation  (49  U.S.C. 
1653(a)).  The  Administrator  of  RSPA  is 
the  principal  transportation  information 
official  of  DOT  with  the  responsibility 
for  plarming  and  development  of  a 
coordinated  program  in  transportation 
information  (DOT  ORDER  5300.1). 
Procedures  for  planning,  proposing, 
developing  and  promulgating  DOT  data 
standards  will  be  governed  by  DOT 
ORDERS  1370.4A  and  1370.5. 

3.  Applicable  Policy:  Data  elements 
and  representations  that  are  prescribed 
for  interchange  among  more  than  one 
executive  department  or  agency  or  with 
the  private  sector  including  industry. 
State,  local,  or  other  Governments,  or 
with  the  public  at  large  will  be 
considered  for  standardization  as  either 
Federal  general  or  Federal  program 
standards.  Federal  general  standards 
are  the  highest  level  standards  followed 
by  Federal  program  standards,  agency 
standards,  and  unit  standards  in  that 
order  (15  CFR  6.6  (a),  (b)). 

4.  Definition.  The  term  "transportation 
data"  refers  to  a  representation  of 
transportation  facts,  concepts,  or 
instructions  in  a  formalized  manner 
suitable  for  communication, 
interpretation,  or  processing  by  manual 
or  automatic  means.  Examples  of  data 
are  automobile  registration  data, 
abstracts  of  transportation  literature, 
reliability  of  components  and 
transportation  systems,  and  other  data 
needed  for  developm.ent  of 
transportation  policies,  calibration  and 
use  of  analytical  models,  and  conduct  of 
transportation-related  research  and 
development  activities. 

5.  Responsibilities  of  the  National 
Bureau  of  Standards.  The  National 
Bureau  of  Standards  will: 

1.  Prepare  submissions  for  the  approval 
by  the  Secretary  of  Commerce  of 
standards  recommended  by  RSPA  as 
Federal  program  standards  and 
Federal  general  standards  involving 
transportation  data. 

2,  Maintain  and  pubUsh  at  least 
annually  a  registry  of  approved 
standards  and  those  under 
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portion  which  provides  information 
concerning  the  applicability, 
implementation,  and  maintenance  of  the 
standards  and  (2)  a  specifications 
portion  which  deals  with  the  technical 
requirements  of  the  standards.  Only  the 


4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Authority.  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 


q.  FIPS  PUB  25,  Recorded  Magnetic 
Tape  for  Information  Interchange  (1600 
CPI,  Phase  Encoded)  (X3.39-1973). 

r.  FIPS  PUB  32,  Optical  Character 
Recognition  Character  Sets  (X3.17-1977] 
and  (X3.49-1975). 
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development  concerned  with  data 
elements  and  representations 
involving  transportation  data  in  the 
Federal  Information  Processing 
Standards  series. 
.').  Provide  procedures,  guidelines  and 
criteria  concerning  the 
standardization  of  data  elements  and 
representations  to  assist  RSPA  in  the 
development  and  maintenance  of 
transportation  data  standards. 

4.  Arrange  for  and  coordinate 
appropriate  representation  and 
participation  on  Federal  data 
standards  committees  for  the  purpose 
of  review  and  comment  on  proposed 
transportation  data  standards  that  are 
used  in  automated  systems. 

5.  Arrange  for  the  publication  of  this 
agreement  in  the  Federal  Register. 

ti  Designate  an  office  or  official  to  act  a6 
a  single  point  of  contact  on  matters 
related  to  this  agreement. 
6.  Responsibilities  of  the  Research 

and  Specal  Programs  Administration. 

The  Research  and  Special  Programs 

Administration  will: 

1.  Assume  leadership  and  work  with 
other  agencies  in  the  development  of 
Federal  general  and  Federal  program 
data  standards  involving 
transportation. 

::  Implement  within  DOT  transportation 
data  standards  that  are  approved 
under  the  provisions  of  the  Federal 
Information  Processing  Standards 
program,  and  assist  NBS  in  the 
assessment  of  the  need,  impact, 
benefits,  and  problems  related  to  the 
implementation  of  approved 
standards  or  those  standards  being 
considered  for  development, 

;i.  Review  all  requests  referred  by  NBS 
for  exceptions,  defertnents,  and 
revisions  of  standards  applicable  to 
Federal  transportation  information 
systems  and  forward  appropriate 
recommendations  on  these  requests  to 
NBS. 

4  Prepare  and  submit  an  annual  status 
report  for  NBS,  listing  data  elements 
and  representations  to  be 
incorporated  in  standards  planned 
and/or  under  development  for  use 
within  DOT  data  systems.  These 
reports  will  serve  as  source  references 
to  avoid  duplication  in  the  design  of 
new  data  element  codes  and 
representations  and  to  assist  in 
determining  possible  subjects  for 
future  Federal  standardization. 
5.  At  the  request  of  NBS.  participate  on 
committees  and  task  groups  that  may 
be  formed  to  develop  and  maintain 
voluntary  national  industry  standards 
and  Federal  general  and  program 
standards  which  have  a  relfitionsl.ip 
to  the  DOT  mission, 


6.  Designate  an  office  or  official  to  act  as 
a  single  point  of  contact  on  matters 
related  to  this  agreement. 

7.  Maintain  all  standards  developed  and 
approved  under  this  agreement. 
Submit  to  the  NBS  ar.y  alterations  or 
updates  of  transportation  data 
standards,  as  required. 

7.  implementation:  This  Memorandum 
of  Understanding  is  subject  to  review 
and  amendment  at  any  time  apon  joint 
approval  and  may  be  tary^.:i.Cited  by 
either  agency  by  a  60-day  written  notice 
to  the  other  agency. 

This  Memorandum  is  effect;ve  when 
approved  by  authorized  offx'.als  from 
both  agencif!S. 

DOC/NBS  Contact.  Prograni  Manager, 
Data  Element  and  Representation 
Standards,  National  Bureau  of 
Standards,  Telephor.e-  Corrimercial 
(301)  921-3491:  FTS92I-1491 
F.rnest  Ambler, 

Director,  National  Bureau  of  Statidardi,,  U.S 
OfpartniMit  of  Commerce. 
Dut(!d:  NovemluT  20,  1980. 

DOr/RSP.'\  Contact.  Director,  Office  of 
Resources  Management,  Research  and 
Special  Programs  Adcninistration. 
Telephone:  Comme-ci  *.l  iZO'il  426- 
4211:  FTS  426-4211 

ItdWiiid  |.  Uugoff. 

Administrator.  Research  ynJSpecij! 

Programs  .■\dministrotioct.  US.  Department  of 

Transportation. 

DdU:d  August  19.  1930, 
eiUING  CODE  3510-13-M 


Visiting  Committee;  Meetiing 

Pursuant  to  the  Ff-Cfai'.  AdMSory 
Committee  Act,  ">  US  C  '.\pp  ,  notice  is 
hereby  given  that  the  National  Bureau  of 
Standards'  Visiting  Conurt.itiee  will  meet 
on  Thursday.  January  15, 1981,  from  8:30 
■i.ni.  to  5:00  p.m.,  in  Lecture  Room  B, 
Administration  Budding,  National 
Ruieuu  of  Standards,  Caithersburg, 
Maryland. 

The  NBS  Visiting  Cord;nttcds!  ts 
composed  of  five  mt'rr.bers  proniinent  m 
tiii^  fields  of  science  ^.c.d  techc.ology  and 
appointed  by  the  Secretary  of 
Conimt'rce. 

The  purpose  of  the  meeting  is  to 
reviow  the  efficiencyof  the  Bureau's 
scientific  work  and  the  condition  of  its 
equipment  in  order  to  assist  the 
Committee  in  reporting  to  the  Secretary 
iif  Commerce  as  requ^^^d  by  law. 

The  public  is  invited  to  attend,  and 
the  Chairman  will  entertain  comments 
ur  questions  at  an  appropriate  time 
during  the  meeting  Any  person  wishing 
to  attend  the  m.eeting  should  iniorm  Ms. 
Kay  Byerly  Office  cf  ihc.  Dtrer.tor, 


National  Bureau  of  Standards. 
Washington,  D,C.  20234.  telephone  (301) 
921-3413. 

Dated:  December  18. 1980 
Eraest  Ambler, 
Director,  NBS. 

[FR  Doc.  80-40097  Filed  \^-r*-eo  8:45  urn] 
BILLING  CODE  3510-13-M 


Approval  of  Federal  Information 
Processing  Standards;  Code  for 
information  Interchange;  Hollerith 
Punched  Card  Code 

Under  the  provisions  of  Pub.  L.  89-306 
(79  Stat.  1127;  40  U.S.C.  759(f])  and 
Executive  Order  11717  (38  FR  12315. 
dated  May  11, 1973).  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  Federal  automatic  data 
processing  standards.  On  July  22. 1980. 
notice  was  published  in  the  Federal 
Register  (45  FR  48934-48935)  announcing 
that  revisions  to  standards  for  Code  for 
Information  Interchange  and  Hollerith 
Punched  Card  Code  were  being 
proposed  for  Federal  use.  Interested 
parties  were  invited  to  submit  written 
comments  concerning  those  proposed 
revisions  to  the  National  Bureau  of 
Standards  (NBS). 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NBS. 
On  the  basis  of  this  review.  NBS 
recommended  that  the  Secretary 
approve  the  revised  standards  as 
Federal  Information  Processing 
Standards  (FIPS),  and  prepared  detailed 
justification  documents  for  the 
Secretary's  review  in  support  of  those 
recommendations.  The  purpose  of  this 
notice  is  to  announce  that  the  Secretary 
approved  the  revised  Code  for 
Information  Interchange  Stand  -d  on 
October  21. 1980,  and  the  revist  J 
Hollerith  Punched  Card  Code  Standard 
on  October  14. 1980.  The  revised 
standards  shall  be  published  as  FIPS 
Publication  1-1.  Code  for  Inforn;ation 
Interchange,  and  as  FIPS  Publication  14- 
1.  Hollerith  Punched  CarACode.  The 
provisions  of  these  standards  are 
effective  December  24, 19B0. 

The  detailed  justification  documents 
which  were  presented  to  the  Secretary, 
and  which  includes  an  analyses  of  the 
written  comments  received,  are  part  of 
the  public  record  and  are  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  FaciUty.  Room  5317, 
Main  Commerce  Building,  14th  Slree« 
between  Constitution  Avenue  and  E 
Street.  NW.,  Washington.  DC  20230. 
Each  of  the  approved  FIPS  contains 
t'vo  portions:  (1)  an  announcement 


\ 
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Service,  U.S,  Department  of  Commerce, 
Springfield.  Virginia  22161,  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute,)  When 
ordering,  refer  to  Federal  Information 


Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology^- 

6.  Cross  [nde\.  Amer.can  National 
StiHodard  X3.26-1980,  Hoilerilh  Punched 
Card  Code, 

7.  Related  Docamects. 

.    CIDt:  ni  rn  i_i    r,-,Ap  fnr  InfnrmfiUnn 


b.  Where  procurement  actions  are  into 
the  solicitation  phase  (i,e,.  Request  for 
Proposals  or  Invitation  for  Bids  have 
been  issued)  on  the  effective  date  of  this 
FIPS  PUB. 

c.  Where  48  or  64  character  punched 
rard  pniiinmfint  is  leased  to  reolace  like 
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portion  which  provides  information 
concerning  the  applicability, 
implementation,  and  maintenance  of  the 
standards  and  (2)  a  specifications 
portion  which  deals  with  the  technical 
requirements  of  the  standards.  Only  the 
announcement  portion  of  the  standards 
are  provided  in  this  notice.  These  FIPS 
adopt  in  whole  American  National 
Standards  X3.4-1977.  Standard  Code  for 
Information  Interchange  (ASCII),  and 
X3,26-1980,  Hollerith  Punched  Card 
Code, 

By  arrangement  with  the  American 
National  Standards  Institute,  interested 
parties  may  purchase  copies  of  these 
standards,  including  the  specifications 
portion,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for 
these  standards  is  set  out  in  the  Where 
to  Obtain  Copies  section  of  the 
announcement  portion  of  the  standards. 

Persons  desiring  further  information 
about  these  standards  may  contact  Mr. 
John  L.  Little,  System  Components 
Division,  Center  for  Computer  Systems 
Engineering,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards.  Washington,  D.C. 
20234,  (301)  921-3723, 

Dated:  December  19. 1900. 
Ernest  Ambler, 

Director. 

Federal  Information  Processing 
Standards  Publication  1-1 

Announcing  the  Standard  for  Code  for 
Information  Interchange 

Federal  Information  Processing 
Standards  Publications  are  issued  by  the 
National  Bureau  of  Standards  pursuant 
to  section  111(f)(2)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  Pub.  L  89-306 
(79  Stat.  1127),  E.xecutive  Order  11717 
(38  FR  12315.  dated  May  11. 1973)  and 
Part  6  of  Title  15  Code  of  Fedora! 
Regulations  (CFR). 

1.  Nome  of  Standard.  Code  for 
Information  Interchange  (also  commonly 
known  as.  "Ask-Ee"),  ASCII  (FIPS  1-1). 

2.  Category  of  Standard.  Hardware 
and  Software  Stand-ard.  Interchange 
Codes,  Media,  and  Data  Files. 

3.  Explanation.  This  standard 
specifies  a  code  and  character  se!  for 
use  in  Federal  information  processing 
systems,  communications  systems,  and 
associated  equipments.  FIPS  PUB  1 
(1968)  excluded  the  "New  Line"  (NL) 
option  contained  in  the  definition  of 
"Line  Feed"  (LP)  of  American  National 
Standard  X3.4-1968.  The  revised  ASCII 
standard,  X3. 4-1977  makes  only  minor 
revisions  to  X3.4-1968,  All  of  X3.4-1977 
is  adopted  as  FIPS  1-1,  including  the 
"New  Line"  option. 


4.  Approving  Authority.  Secretary  of 
Commerce, 

5.  Maintenance  Authority.  U.S. 
Department  of  Commerce.  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

6,  Cross  Index.  American  National 
Standard  X3.4-1977,  Standard  Code  for 
Information  Interchange  (ASCII). 

7,  Related  Documents. 

a.  ISO  Standard  646-1973,  7-Bil  Coded 
Character  Set  for  Information  Processing 
Interchange. 

b.  CCnr  Recommendation  V3, 1972, 
International  Alphabet  No.  5. 

c.  American  National  Standard  X3.41- 
1974,  Code  Extension  Techniques  for 
Use  with  the  7-Bit  Coded  Character  Set 
of  American  National  Standard  Code  for 
Information  Interchange  (FIPS  PUB  35). 

d.  ISO  Standard  2022-1973,  Code 
Extension  Techniques  for  Use  with  the 
ISO  7-Bit  Coded  Character  Set. 

e.  American  National  Standard  X3.64- 
1979,  Additional  Controls  for  Use  with 
the  American  National  Standard  Code 
for  Information  Interchange. 

f.  ISO  Standard  6429,  Additional 
Controls  for  Character  Imaging  Devices. 

g.  ISO  Standard  1745-1975, 
Information  Processing — Basic  Mode 
Control  Procedures  for  Data 
Communication  Systems, 

h,  American  National  Standard  X3.57- 
1977,  Structure  for  Formulating  Message 
Headings  for  Information  Interchange 
Using  ASCII  for  Data  Communication 
System  ConlroL  . 

i.  American  National  Standard  X4.14- 
1971,  Alphanumeric  Keyboard 
Arrangements  Accommodating  the 
Character  Sets  of  ASCII  and  American 
National  Standard  Character  Set  for 
Optical  Character  Recognition. 

j,  FIPS  PUB  2.  Perforated  Tape  Code 
for  Informadon  Interchange  (X3.6-196.5). 

k.  FIPS  PUB  3-1,  Recorded  Magnetic 
Tanc  for  Information  Interchange  (800 
CPI,  NRZI)  (X3.22-1973). 

1.  nPS  PUB  14-1,  Hollerith  Punched 
Card  Code  (X3.26-1980). 

m.  FIPS  PUB  15,  Subsets  of  the 
Standard  Code  for  Information 
Interchange. 

n.  FIPS  PUB  16-1,  Bit  Sequencing  of 
the  Code  for  Information  Interchange  in 
Serial-by-Bit  Data  Transmission  (X3.15- 
1976), 

0.  FIPS  PUB  17-1,  Character  Structure 
and  Character  Parity  Sense  for  Serial- 
by-Bit  Data  Communication  in  the  Code 
for  Information  Interchange  (X3.16- 
1976). 

p.  FIPS  PUB  18-1,  Character  Structure 
and  Character  Parity  Sense  for  Parallel- 
by-Bit  Data  Communication  in  the  Code 
for  Information  rMerchange  (X3.2,i- 
1976). 


q.  FIPS  PUB  25,  Recorded  Magnetic 
Tape  for  Information  Interchange  (1600 
CPI,  Phase  Encoded)  (X3.39-1973). 

r.  FIPS  PUB  32.  Optical  Character 
Recognition  Character  Sets  (X3.17-1977) 
and  (X3.49-1975). 

s.  FIPS  PUB  33.  Character  Set  for 
Handprinting  (X3.45-1974). 

t.  FIPS  PUB  35,  Code  Extension 
Techniques  in  7  or  8  Bits  (X3.41-1974). 

u.  FIPS  PUB  36,  Graphic 
Representation  of  the  Control 
Characters  of  ASCII  (X3,32-1973). 

V.  FIPS  PUB  50,  Recorded  Magnetic 
Tape  for  Information  Interchange.  6250 
cpi  (246  cpmm).  Group  Coded  Recording 
(X3,54-ig76), 

w,  FIPS  PUB  51,  Magnetic  Tape 
Cassettes  for  Information  Interchange 
(3.810  mm  [0.150  inch]  Tape  at  32  bpmm 
[800  bpi],  Phase  Encoded)  (X3.48-1977). 

X.  FIPS  PUB  52,  Recorded  Magnetic 
Tape  Cartridge  for  Information 
Interchange,  4-Track,  6.30  mm  (1/4  inch). 
63  bpmm  (1600  bpi).  Phase  Encoded 
(X3,56-1977). 

y.  FIPS  PUB  86.  Additional  Controls 
for  use  with  ASCII  (X3,64-1979). 

z,  ISO  Standard  4873-1979,  8-Bit 
Coded  Character  Set  for  Information 
Interchange. 

8,  Applicability.  Generally  applicable 
to  the  representation  of  character  coded 
information  in  information  interchange 
and  files  used  in  data  processing, 
communications,  and  related 
equipments,  as  detailed  in  FlPs  PUB  7. 
Implementation  of  the  Code  for 
Information  Interchange  and  Related 
Media  Standards.  Information 
concerning  the  use  of  this  standard  in 
communications  systems  that  are  a  part 
of  the  National  Communications  System 
may  be  obtained  from  the  Manager, 
National  Communications  System, 
Attention:  NCS-O,  Washington.  D.C. 
20305. 

9.  Implementation  Schedule.  AH 
computers  and  related  equipment 
configurations  brought  into  the  Federal 
Government  inventory  on  or  after  the 
effective  dale  of  this  FIPS  PUB  must 
have  tiie  capability  to  use  this  standard. 
All  applicable  equipment  ordered  after 
that  date  must  be  in  conformance  with 
this  standard  or  a  subset  as  described 
by  FIPS  PUB  15  or  an  extension  as 
described  by  FIPS  PUB  35  unless  a 
waiver  has  been  obtained  in  accordance 
with  FIPS  PUB  7. 

10.  Specifications.  This  standard 
adopts  in  whole  American  Standard 
X3.4-1977.  Standard  Code  for 
Information  Interchange  (ASCII). 

11,  Qualifications.  None, 

12.  Waivers.  See  FIPS  PUB  7, 

13,  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  available  for  sale 
from  the  National  Technical  Information 
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(FIPS-PUB-14-1),  and  title.  Payment 
may  be  made  by  check,  money  order, 
credit  card  or  NTIS  deposit  account, 

|KR  Don  H(>-in2H0Ml,Ml  12->'1-8U  l-'ilfd  i:-;j-80.  8  45  dn)| 
BILLING  CODE  35ia-13-M 


PFMC  (open  meeting) 

From:  Convening  on  Januorj  ".  1981  (10  a.m. 

to  5  p-m.) 
To:  Cnnveninj;  (in  JaniiHr>  7.  1981  |1  p.m  to  5 

p.m.) 

PFMC  fckv;t:(i  si.\ssionJ 


Dated;  December  19, 1980. 
Robert  K.  Crowetl, 

Deputy  Executive  Director.  Notioiicl  Manne 
Fistieries  Serrice. 

|l  R  D,)C  6C-W1—  Fikd  ■!:-2.'M».  SI.")  ^m\ 
BILLII4G  CODE  3610-32-M 
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Service,  U.S.  Department  of  Commerce. 
Springfield.  Virginia  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  1-t 
(P'iPS-PUB-l-l),  and  title.  Payment  may 
1)0  made  by  check,  money  order,  credit 
card  or  NITS  deposit  account. 

Federal  Information  Processing 
Standards  Publication  14-1 

Announcing  the  Standard  for  Hollerith 
Punched  Card  Code 

Federal  Information  Processing 
Standards  Publications  are  issued  by  the 
National  Bureau  of  Standards  pursuant 
to  section  111(f)(2)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended.  Pub.  L.  89-306 
(79  Stilt.  1127).  Executive  Order  11717 
(.T8  FR  12315,  dated  May  11. 1973)  and 
P.trt  6  of  Title  li-.  Code  of  Federal 
Regulations  (CFR). 

1.  Name  of  Standard.  Hollerith 
PLinched  Card  Code  (FIPS  14-1). 

2.  Category  of  Standard.  Hardware 
Stiindard.  Interchange  Codes  and 
Media. 

3.  Explanation.  This  standard 
specifies  the  representation  of  the 
Federal  Standard  Code  for  Information 
Interchange  (FIPS  1-1).  in  82.55mm  (3''4 
in)  wide,  12-row.  80-column. 
rcctrangular  hole.  "Hollerith"  punched 
r.Hrds  used  in  Federal  information 
processing  systems  and  associated 
equipments.  The  original  FIPS  PUB  14, 
dated  1971  October  1.  adopted  only  half 
of  tlie  256  available  hole  patterns, 
corresponding  to  the  128  characters  of 
FIPS-1  (ASCII).  This  revision  of  FIPS 
PUD  14.  designated  as  FIPS  PUB  14-1 
adopts  all  256  hole  patterns  of  American 
National  Standard  X3.26-1980.  Hollerith 
Punched  Card  Code,  in  accordance  u  ith 
FIPS  35,  Code  Extension  Techniques  in  7 
or  8  Bits.  Most  Federal  Government 
applications  will  not  require  any  of  the 
l-fi  additional  hole  patterns,  but  '.vhen 
any  of  them  are  needed,  they  should  he 
used  in  accordance  with  this  standard 

Clrapliic  siibstitions  using  special 
symbols  to  represent  "Logical  OR"  and 
'  l.ogiral  NOT"  were  permitted  by  FIPS  1 
and  FIPS  14  in  place  of  "Exclamation 
Point"  and  "Circumflex"  and  the  symbol 
for  "Vertical  Line"  was  .shown  as  a 
broken  vertical  line.  These  graphic 
substitutions  are  not  permitted  in  FIPS 
1-1  norm  FIPS  14-1,  and  "Vertical  l.'.ne" 
is  shown  as  a  solid  vertical  line. 

4.  .'\pproving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 


Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

6.  Cross  lnde\.  Amencan  National 
Standard  X3.26-1980,  Hollerith  Punched 
Card  Code. 

7.  Related  Documents. 

a.  FIPS  PUB  1-1.  Code  for  Information 
Interchange. 

b.  FIPS  PUB  13.  Rectangular  Holes  in 
Twelve-Row  Punched  Cards. 

c.  FIPS  PUB  15.  Subsets  of  the 
Standard  Code  for  Information 
Interchange. 

d.  FIPS  PUB  35.  Cede  E\tensioa 
Techniques  in  7  or  8  Bits. 

e.  American  National  Siandard  X3.ll- 
1969  (Revised),  SpeciHcatioas  for 
General  Purpose  Paper  Cards  for 
Information  Processing. 

f.  American  National  Standard  X3.21- 
1967,  Rectangular  Holes  in  Twelve-Row 
Punched  Cards. 

g.  International  Standard  ISO  6586- 
1980,  Information  Processing — 
Representation  of  7-Bit  and  8-Bit  Coded 
Character  Sets  on  Punched  Cards 
(formerly  ISO  1679-1973  for  7  bits  and 
ISO  2021-1975  for  8  b;ts). 

h.  International  Standa.-d  iSO  1681- 
1973.  Information  Processing — 
Unpunchcd  Paper  Cards — Specification. 

i.  International  Stand.nrd  ISO  1682- 
1973,  Information  Processing — 80 
Column  Punched  Paper  Cards — 
Dimensions  and  Location  of  Rectangular 
Punched  Holes. 

R.  ApplicabiUcy.  CeneraHy  applicable 
tu  the  representation  of  character  coded 
information  in  82.55ir,m  [C- "'4  i;^,)  wide, 
12-row,  80-cokimn.  rectangular  hole, 
"Hollerith"  punched  cards  usod  with 
data  processing.  con:imuraratior:s  and 
related  equipments.  This  standard 
coding  does  not  apply  to  other  types  of 
punched  cards,  such  as  ihcse  with  round 
holes.  It  is  not  applicable  to  'edge- 
punched"  cards,  whose  code  holes 
resemble  those  used  -n  perforated  tape 
l!  is  applicable  when  subsets  of  the 
standard  code  are  ust.d  as  specified  in 
TIPS  PUB  15.  Subsets  of  the  Standard 
C(.de  for  Information  Interchsnge,  and  it 
is  applicable  when  8-i:it  character-coded 
data  is  used  as  specified  ir.  FIFS  PUB  35. 
Code  Exiens'.on  Techn'r^ues  :■'".  7  or  8 
Bits. 

9.  Implementation  Scheda't:  All 
applicable  equipment  ordered  on  or 
alter  the  effective  date  of  this  FiPS  PUB 
must  be  in  accordance  v.  ith  (his 
standard  or  a  subset  thereof  as  specified 
by  FiPS  15  unless  a  waiver  hr.s  been 
obtained  in  accordance  uith  the 
pri)cedure  described  belo'.v.  E.Kceptions 
to  this  standard  are  macie  in  ths 
following  cases: 

a.  For  equipment  installed  or  en  order 
prior  to  the  effective  date  of  th.s  FIPS 
PUB. 


b.  Where  procurement  actions  are  into 
the  solicitation  phase  (i.e.,  Request  for 
Proposals  or  Invitation  for  Bids  have 
been  issued)  on  the  effective  date  of  this 
FIPS  PUB. 

c.  Where  48  or  64  character  punched 
card  equipment  is  leased  to  replace  like 
equipment  and  where  such  action 
satisfies  systems  requirements  and 
results  in  reduced  costs  to  the 
Government  (e.g..  punched  card 
equipment  obtained  through  third  party 
leasing  agreements  or  Government-wide 
procurement  contracts). 

10.  Specifications.  This  Federal 
standard  adopts  in  whole  American 
National  Standard  X3.26-1980,  Hollerith 
Punched  Card  Code. 

11.  Qualifications.  Variations  such  as 
character  substitutions  or  additional 
hole  patterns  will  result  in  a  code  which 
does  not  conform  to  the  standard.  Such 
variations,  if  required  by  agencies 
having  special  requirements,  mast  be 
coordinated  with  the  National  Bureau  of 
Standards  and  waived  by  the  agency 
head  pn-ior  to  final  agency  procurement 
authorization.  This  Federal  standard 
includes  the  128  additional  hole  patterns 
contained  in  Columns  8  through  15  of 
Code  Table  2.1..  of  the  American 
National  Standard  X3.26-1980. 

12.  Special  Information.  The  size, 
location,  and  tolerances  of  rectangular 
holes  in  12-row.  80-column.  82.55mm 
(3V4  in)  wide  punched  cards  are 
specified  in  FIPS  13. 

13.  Waivers.  Heads  of  agencies  may 
waive  the  provisions  of  the 
implementation  schedule.  Proposed 
waivers  relating  to  the  procurement  of 
punched  card  equipment  will  be 
coordinated  in  advance  with-the 
National  Bureau  of  Standards.  Letters 
should  be  addressed  to  the  Director. 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards.'  Washington.  D.C  20234. 

They  should  describe  the  nature  of  Xk^ 
waiver  being  sought  and  set  forth  the      * 
reasons  therefor.  Sixty  days  should  be 
allowed  for  review  and  response  by  the 
National  Bureau  of  Standards.  The 
waiver  is  not  to  be  m.ade  until  a  reply 
from  the  National  Bureau  of  Standards 
is  received;  however,  the  final  decision 
for  granting  the  waiver  is  a 
responsibility  of  the  agency  head. 

14.  Where  to  Obtain  Copiee.  C^'pies  of 
this  publication  are  available  for  sale 
from  the  National  Technical  Information 
Service.  U.S.  Department  of  Comm.erce. 
Springfield,  Virginia  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Infoi  .nation 
Processing  Standards  Publication  14-1 
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Costa  Rica  provides,  among  other 
things,  for  the  borrowing  of  yardage 
from  the  succeeding  year's  level 
(carryforward)  with  the  amount  used 
deducted  from  the  level  in  the 
succeeding  year.  At  the  request  of  the 


Under  the  terms  of  the  Arrangement 
Regarding  intern.-itional  Trade  in  Textiles 
dnnc  ;il  Cuneva  on  December  20, 1973,  as 
extended  on  Decemher  15,  1977;  pursuant  to 
tdc  Bil;iter,il  Cotton.  Wool  and  Man-Made 
Kiber  Textile  Agreement  of  September  22, 
1980,  between  the  Governments  of  the  United 


levels  during  that  same  period  for 

certain  categories,  such  as  Categories 

317,  320,  331,  336,  340,  342.  348,  359  and 

369  pi.,  which  are  not  subject  to  specific 

ceilings  and  which  may  be  adjusted 

upon  agreement  between  the  two 

-      -  ,.U1;..U„^ 
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(FIPS-PUB-14-1),  and  title.  Payment 
may  be  made  by  check,  money  order, 
credit  card  or  NTIS  deposit  account. 

|FR  Doc  H(>4n28U  I'Ji.Ml  12->':)-HiJ  nicj  i:-;j-8Cl.  8  4-)dn>| 
BILLING  CODE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Receipt  of 
Application  for  General  Permit 

Notice  is  hereby  given  that  the 
following  Application  has  been  received 
to  take  marine  mammals  incidental  to 
the  pursuit  of  commercial  fishing 
operations  within  the  U.S.  fishery 
conservation  zone,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407)  and  the  regulations 
thereunder. 

Asociacion  Nacional  de  Armadores 
de  Buques  Congeladores  de  Pesquerias 
Vaias.  of  Vigo,  Spain  has  applied  for  a 
Category  1:  "Towed  or  Dragged  Gear" 
general  permit  to  incidentally  take  20 
phocid  seals  and  20  small  cetaceans 
within  the  U.S.  fishery  conservation 
zone  in  1981. 

The  Application  is  available  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  3300 
Whitehaven  Street,  N.W.,  Washington, 
DC. 

Interested  parties  may  submit  written 
views  on  the  Application  within  30  days 
of  the  date  of  this  Notice  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service, 
Washington,  D.C.  20235. 

Dated.  December  18.  1980. 
Richard  B.  Roe, 

Ailing  IJirector.  Office  of  Marine  Mammals 
mill  Endangered  Spfiii'f:,  Sal  ional  Marine 
Fisheries  Service. 
\m  Doc,  m-Am~'i KiI...i  ij— jj— i«:  b^.", .mii 

BILLING  CODE  3510-22-M 


Pacific  Fishery  Management  Council; 
Its  Salmon  Subpanel  and  its  Scientific 
and  Statistical  Committee;  Meeting 
Amendment 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA. 

ACTION:  Notice  of  Pacific  Fishery 
Management  Council  (PFMC).  Scientific 
and  Statistical  Committee  (SSC)  and 
Salmon  Subpanel  meeting  amendments. 

summary:  Portions  of  the  scheduled 
meetings  on  January  6-8. 1981,  of  the 
PFMC.  its  SSC  and  its  Salmon  Subpanel. 
published  in  the  Federal  Register, 
December  2, 1980  (45  FR  79861-79862) 
have  been  amended  as  follows: 


PFMC  (open  meetinyj 

From:  Convening  on  janu.ir>  7.  1981  (10  a.m. 

to  5  p.ni.) 
To:  Convening  on  January  7.  1981  11  p  m.  lo  5 

p.m.) 

PFMC  (cla'Jed  session  J 

From:  Convening  on  January  7.  1981  (8  a.m.  lo 

10  a.m.] 
To:  Convening  on  January  7, 1981  (9  a.m.  lo  12 

noon) 

SSC  (open  meeting] 

From:  Convening  on  January  6, 1981  (1  p.m.  to 
5  p.m.);  January  7,  1981  (8  a.m.  to  5  p.m.) 

To:  Convening  on  January  6.  1981  (8  a.m.  to  5 
p.m.):  January  7. 1981  (8  a.m.  to  12  noon). 

Salmon  Subpanel  (open  meeting) 

From:  Convening  on  January  0.  1981  (11  am. 

to  5  p.m.) 
To:  Convening  on  January  6.  1981  (8  am,  to  5 

p.m.) 

A  joint  meeting  of  the  SSC  and 
Salmon  Subpanel  will  be  held  on 
January  5, 1981.  from  2  p.m.  to  5  p.m.  All 
other  information  remains  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pacific  Fishery  Management  Council, 
526  S.W.  Mill  Street,  Second  Floor, 
Portland,  Oregon  97201,  Telephone:  (503) 
221-6352. 

Dated.  December  19.  1980. 
Robert  K.  Crowell, 

Deputy  Executive  Diiedoi.  Xalionn! Marine 

Fisheries  Service. 

|FB  Dn.   tuw-imrB  Fili'd  ^2-2:^-n^r  H  ib  .im| 

BILLING  CODE  3S10-22-M 


Solicitation  of  Preliminary  Proposals 

AGENCY:  National  Marine  Fisheries 
Services,  NOAA. 

ACTION:  Solicitation  of  Preliminary 
Proposals. 


SUMMARY:  The  National  Marine 
Fisheries  Service  and  the  U.S.  Fish  and 
Wildlife  Service  are  soliciting 
preliminary  research  proposals  for 
Emergency  Striped  Bass  Studies  lo  be 
funded  under  Section  7  of  the 
Anadromous  Fish  Conservation  Act 
(Pub.  L.  89-304),  as  amended  by  Pub.  L. 
96-118. 

DATES:  Preliminary  proposals  must  be 
received  on  or  before  5  p.m.  on  January 
12, 1981.  Instructions  for  preparing 
proposals  are  available  from  the  Striped 
Bass  Project  Manager,  National  Marine 
Fisheries  Service,  State/Federal 
Division  (F/CMl).  Office  of  Resource 
Conservation  and  Management,  3300 
Whitehaven  Street.  NW.,  Washington, 
D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norris  B.  Jeffrey,  Striped  Bass  Project 
Manager.  Telephone:  (202)  634-7466. 


Dated:  December  19, 1980. 
Robert  K.  Crowell, 

Deputy  Executive  Dj.reetor.  Nolior.r.l Marine 

Fisheries  Senice. 

|i R  v>c  tjc-wi" ni.-d •::-2:<-«  h4^  im| 

BILLING  CODE  3510-22-W 

Office  of  the  Secretary 

Privacy  Act  issuances;  Annual 
Republication  of  Systems  of  Records 

Correction 

In  FR  Doc.  80-37773  appearing  at  page 
82105  in  the  issue  for  Friday.  December 

12. 1980,  the  following  corrections 
should  be  made  at  that  page: 

1.  The  paragraph  designated  "DATES" 
should  have  read  as  follows:  'DATES: 
This  document  fulfills  the  annual  notice 
requirements  of  the  Privacy  Act  of  1P74. 
Comments  on  the  proposal  to  revise  two 
existing  systems  are  due  Januar\  11. 
1981." 

2.  The  sixth  complete  paragraph  under 
•SUPPLEMENTARY  INFORMATION" 
should  have  read  as  follows: 

"For  the  items  in  Appendix  I.  the 
public  is  invited  to  subm.it  written  data, 
views,  or  arguments  to  the  Assistant 
Secretary  for  Administration  (Attn: 
Information  Policy  Division.  Room  5319). 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230  (telephone  202- 
377-4217).  any  time  on  or  before  January 

11. 1981.  These  changes  will  become 
effective  January  11.  1981.  unlfss  the 
Department  notices  to  the  contrary. 

BILLING  CODE  150S-CT-W 


COMMITTEE  FOR  IMPLEMENTATION 
OF  TEXTILE  AGREEMENTS 

Adjusting  Import  Restraint  Le\  ^ts  for 
Certain  Man-Made  Fiber  Textile 
Products  from  Costa  Rica 

December  18, 1980 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Granting  an  increase  lo 
1.685,250  dozen  for  carryforward  applied 
to  Category  649  (brassieres),  produced 
or  manufactured  in  Costa  Rica  and 
exported  during  the  agreement  year 
which  began  on  January  1, 1980. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  FR 
13172),  as  amended  on  April  23. 1980  (45 
FR  27463).  and  August  12, 1980  (45  FR 
53506)). 

SUMMARY:  The  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  September  22, 1980,  between  the 
Governments  of  the  United  States  and 
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Categor|r 


18-month  level  ol  restraint 


313 100.817,267  square  yards 

315 58,871,828  square  yards 

317 „ „..,  9.768,000  square  yards 

320 „—...„.„_..,  1.500.000  sqi.are  yards 

331 _ 300,000  d02en  parrs 

336 „ 23,179  dozen 


the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  553.  This  letter 
v\ill  be  published  in  the  Federal  Register. 

Sincerely. 
Paul  T.  ODdv. 

Chairman,  Committee  for  the  Implenientution 
of  Textile  Aereements. 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
EFFECTIVE  DATE:  Januan,  1.  1981 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths.  International  Trade 
Specialist,  Office  of  Textiles  snd 
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Costa  Rica  provides,  among  other 
things,  for  the  borrowing  of  yardage 
from  the  succeeding  year's  level 
(carryforward)  with  the  amount  used 
deducted  from  the  level  in  the 
succeeding  year.  At  the  request  of  the 
Government  of  Costa  Rica  carryforward 
is  being  applied  to  the  level  of  restraint 
established  for  man-made  fiber  textile 
products  in  Category  649  during  the 
agreement  year  which  began  on  January 
1,1980. 

EFFECTIVE  DATE:  December  18, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
Washington.  D.C.  20230  (202/377-1212). 
SUPPLEMENTARY  INFORMATION:  On 
November  28. 1980.  there  was  published 
in  the  Federal  Register  (45  FR  79136)  a 
letter  dated  November  21, 1980  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  which 
established  levels  of  restraint  for  certain 
specified  categories  of  man-made  fiber 
textile  products,  produced  or 
manufactured  in  Costa  Rica,  which  may 
be  entered  into  the  United  States  for 
consumption,  or  withdrawn  from 
warehouse  for  cdfisumption,  during  the 
twelve-month  period  which  began  on 
January  1. 1980  and  extends  through 
December  31. 198d^^n  the  letter 
published  below,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs,  under  the 
terms  of  the  bilateral  agreement,  to 
increase  the  level  of  restraint 
established  for  man-made  fiber  textiel 
products  in  Category  649  during  the 
twelve-month  period  which  began  on 
January  1, 1980. 

Paul  T.  O'Day, 

Chairman,  Committee  for  the  Implcnwnlution 
of  Textile  Agreements. 
December  18. 1980. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
D.C. 
Dear  Mr.  Commissioner;  On  November  21. 
1980,  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  during  the 
twelve-month  period  beginning  on  January  t. 
1980  and  extending  through  December  31, 
1980.  of  man-made  fiber  textile  products, 
produced  or  manufactured  in  Costa  Rica,  in 
excess  of  a  designated  level  of  restraint.  The 
Chairman  further  advised  you  that  the  level 
of  restraint  is  subject  to  adjustment.' 


Undci  the  terms  of  the  Arrangement 
Reg.ii  J-.ng  International  Trade  in  Textiles 
dnnt'  Ml  Cuneva  on  December  20. 1973,  as 
extrniled  on  December  15.  1977;  pursuant  to 
the  BiiyttTiil  Cotton.  Wool  and  Man-Made 
Yibft  Textile  Agreement  of  September  22, 
11180.  between  the  Governments  of  the  United 
Sidteb  .ind  Costa  Rica;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  Mdich  3.  1972,  as  amended  by  Executive 
Orflpr  1 11151  of  Janu.try  6. 1977.  you  are 
diri'ilcd  to  prohibit,  effective  on  December 
18.  19H0,  and  for  the  twelve-month  period 
beyiiinino  on  J.inuury  1,  1980  and  extending 
Ihroujjh  December  31.  1980.  entry  into  the 
tJnili'd  Stiites  for  consumption  and 
wilhdr.nv.il  from  warthouse  for  consumption 
of  m;in  m.idc  fiber  textile  products  in 
Ciili'f;"iy  649,  produced  or  manufactured  in 
Cost.i  Ricj.  in  excess  of  1,685,250  dozen. 

The  action  taken  with  respect  to  the 
Covernnumt  of  Costa  Rica  and  with  respect 
to  Imports  of  m.in-made  fiber  textile  products 
from  Costa  Rica  has  been  determined  by  the 
Comniiltcf  for  Ihr  Implementation  of  Textile 
Agreemcn's  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  afiuirs  exception  to  the  rule- 
making piovisions  of  5  U.S.C.  553.  This  letter 
will  be  published  in  the  Federal  Register. 

Sincerely. 
Paul  1'.  ODjy. 

Chairman.  Committee  for  the  Implementation 
of  Tf\ii!r  Affropmrrls. 
|1  K  U.ir  Mil  liKro  Fili-d  i:-;:'i-«);  B  ID  jm| 
BILLING  CODE  3S10-25-M 

Announcing  Import  Restraint  Levels 
for  Certain  Cotton  Textile  Products 
From  Pakistan 

December  19.  1980. 
agency:  Committee  for  the 
Implenientation  of  Textile  Agreements. 
action:  Establishing  import  restraint 
levels  for  certain  cotton  textile  products 
imported  from  Pakistan,  effective  on 
January  1.  1981. 

SUMIVIARY:  The  Bilateral  Cotton  Textile 
Agroenu-nt  of  January  4  and  9. 1978,  as 
amended,  between  the  Governments  of 
the  United  States  and  Pakistan 
establishes  in  its  final  year  specific 
levels  of  restraint  for  certain  cotton 
textile  products  in  Categories  313,  315, 
339,  341,  and  3G3,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  eighteen-month  period 
beginning  on  January  1. 1981  and 
extending  through  June  30, 1982.  The 
aoreement  also  establishes  consultation 


'  The  term  "adjustment"  refers  to  those 
provisions  of  the  Bilateral  Cotton.  Wool  and  Man- 


M.idc  Fiber  1  eKtile  Agreement  of  September  22, 
1980.  between  the  Governments  of  the  United  States 
and  Costa  Rica,  which  provide,  in  part,  that:  (1)  the 
specific  limit  may  be  increased  for  carryover  and 
carryfurward  up  to  11  percent  of  the  applicable 
category  limit:  and  (2)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  problems 
arising  in  the  implementation  of  the  agreement. 


levels  during  that  same  period  for 
certain  categories,  such  as  Categories 
317,  320.  331.  336.  340.  342,  348.  359  and 
369  pi.,  which  are  not  subject  to  specific 
ceilings  and  which  may  be  adjusted 
upon  agreement  between  the  two 
governments.  In  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to'prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products 
in  the  foregoing  categories  in  excess  of 
the  designated  eighteen-month  levels  of 
restraint. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  FR 
13172),  as  amended  on  April  23,  1980  (45 
FR  27463).  and  August  12. 1980  (45  FR 
53506).) 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  dfesigned  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

effective  date:  January  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington,  D.C.  20230  (202-377-5423). 

Paul  T.  ODay, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  19. 1980. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs. 
DeparlmenI  of  the  Treasury.  Washington, 
DC. 
Dear  Mr.  Commissioner:  Under  the  terms  of 
the  Arrangement  Regarding  International 
Trade  in  Textiles  done  at  Geneva  on 
December  20, 1973,  as  extended  on  December 
15, 1977;  pursuant  to  the  Bilateral  Cotton 
Textile  Agreement  of  January  4  and  9, 1978. 
as  amended,  between  the  Governments  of  the 
United  States  and  Pakistan;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended  by 
Executive  Order  11951  of  January  6. 1977.  you 
are  directed  to  prohibit,  effective  on  January 
1, 1981  and  for  the  eighteen-month  period 
extending  through  June  30, 1982.  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Pakistan,  in  excess  of  the  indicated  eighteen- 
month  levels  or  restraint. 
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445/448  and  640  that  have  been  exported  to 
United  States  before  January  1. 1981  shall  not 
be  subject  to  this  directive. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  according  to  the 
provisions  of  the  bilateral  agreement  of 
n/-tnKor  A  iQTa  as  amended,  between  the 


FOR  FURTHER  INFORMATION  CONTACT: 

Claire  L.  McDermott.  International 
Asrt^rments  and  Monitoring  Division. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230  ((202)  377-4212). 


(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A, 
numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172),  as  amended  on  April  23, 1980  (45 
FR  27463),  and  August  12. 1980  (45  FR 


t:ncn£i\  \ 
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Catego(4  1 8-month  level  o)  restraint 

313 _ _...  100.817,267  square  yards 

315. _.„„. 58.871.828  square  yards 

317 „„.4»...  9.768.000  square  yards 

320 „— ..^.„„...  1.500.000  sqiiare  yards 

331 _ 300.000  dozen  pairs 

336 23.179  dozen 

339 _ 652.911   dozen  of  wh,.;n  no\  rrore  li'an 

229.563  dozen  shall  be  m  T  S  U  S  A 
Nos   382  0669  and  382  0671. 

3.40 ., 43.750  dozen 

341 ;. 2'!3. 395  dozen 

3<2 _™ „ 58.989  dozen 

3-tB _...  58,989  dozen 

3355    _ „„..  400.109  pounds 

ScS     26  411,484  nur^bers     . 

349'   _....  7.826.087 

'  In  Cjif'S'irv  .169,  .ill  1  S  L'  S  A   numbers  in  the  culi-gorj 
►  v.vpi  3H6.1«.i5 

In  carrying  out  this  directive,  entries  of 
cotton  ti.'xiiic  products  in  the  foregoing 
categorii-s.  except  Category  317,  produced  or 
m.inufaelu.red  in  Pakistan,  which  have  been 
exported  to  the  United  States  on  and  after 
January  1.  1980  and  extending  through 
December  31. 1980.  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  the  twelve-month  period  which  began 
on  January  1,  1980  and  extends  through 
December  31, 1980.  In  the  event  the  levels  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter.  Cotton  textile  products  in 
Category  317,  which  have  been  exported 
prior  to  January  1, 1981  shall  not  be  subject  to 
this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
pro\'isions  of  the  bilateral  agreement  of 
Jtinaiiry  4  and  9, 1978.  as  amended,  between 
the  Governments  of  the  United  States  and 
Pakistan  which  provide,  in  part,  that:  (1) 
v.i'.hin  thi?  aggregate  and  group  limils, 
spf'cific  levels  of  restraint  may  be  exceeded 
by  designated  percentages:  (2)  specific  levels 
may  be  increased  for  carryover  and 
carryforward:  (3)  administrative 
arrangements  or  adjustments  may  be  made  fo 
resolve  problems  arising  in  the 
irnpiemenlation  of  the  agi  eemunt.  Any 
arpropridte  adjupt.'in'nts  under  the  provisions 
of  the  b'la'.eral  agrcjenicnt,  reftincd  to  abo\e. 
wii!  he  made  to  you  by  letter. 

A  de'ailed  description  of  the  textile 
I-  I'egoiies  in  terms  of  T.S.U.S.A.  numbers 
was  pcblised  in  the  Federal  Register  on 
Febrjrfry  28.  1980  (45  FR  13172).  as  amended 
c.'i  April  23.  1980  |45  FR  27463).  and  August 
12.  l-3oO(45FR  53506).) 

In  carrying  ou!  the  above  directions,  the 
Comn.i^sioni'r  of  Cuslonis  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Pakistan  and  with  respect  to 
imports  of  cotton  textile  products  from 
Pakistan  have  been  determined  by  the 
Comminee  for  liie  Implnmentation  of  Textile 
.\g.'"eempnts  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implem.''nta;;on  of  such  actions,  fall  within 


the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  553.  This  letter 
vvi'l  be  published  in  the  Federal  Register. 

Sir.cerely. 
Paul  T  ODay. 

Chairman,  Committee  for  thf.  Imp/nnwnlalion 
of  Textile  Agreements. 

|FR  Due  80-»m)W  Filed  i;-2:i-iil).  K.4S  .im| 
BILLING  CODE  3510-2S-M 


Announcing  Import  Restraint  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  From 
Thailand  • 

December  19. 1980. 

AGENCY:  Committee  for  the 
Implempn'a'.ion  of  Textile  Agieements. 

ACTION:  Establishing  import  restraint 
levels  for  certain  cotton,  wool  and  man- 
made  fiber  textile  products  imported 
from  Thailand,  effective  on  January  1. 
1981. 


summary:  The  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  October  4. 1978.  as  amended,  between 
the  Governments  of  the  United  States 
and  Thailand  establishes  specific  levels 
of  restraint  for  certain  cotton,  wool  and 
man-made  fiber  textile  products  in 
Categories  331,  334/335,  338/339.  340, 
341.  347/343.  445/446,  639,  641,  and  645/ 
646,  produced  or  manufactured  in 
Thailand  and  exported  to  the  United 
States  du.-ing  the  12-month  period 
beginning  on  January  1.  1981.  The 
agreement  also  provides  consultation 
levels  for  certain  categories,  such  as 
Categories  319,  320.  336.  435.  604.  and 
640,  v>  hich  are  not  subject  to  specific 
ceihngs  and  which  may  be  increased 
upon  agreement  between  the  two 
governmsnts.  Accordingly,  there  is 
published  below  a  letter  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs 
directing  that  entry  into  the  United  . 
State?  {or  consumption  or  withdrawal 
from  warehouse  for  consumption  of 
cotton,  woo!  and  man-made  fiber  textile 
products  in  Categories  319,  320.  331,  334/ 
335  336,  333/339,  340.  341.  347/348.  435. 
445/446,  604.  639  640,  641,  and  645/646 
be  limited  to  the  designated  12-month 
levels  of  restraint 

(A  df.'.a.led  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numhers 
w.is  published  in  the  Federal  Registw  on 
Feb.'-uary  28.  1980  (45  FR  13172).  as  amended 
on  April  23.  1930  (45  FR  274G3).  and  August 
12. 1980(45FR5350e)} 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
EFFECTIVE  DATE:  Januan,  1.  1981 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths.  International  Trade 
Specialist.  Office  of  Textiles  snd 
Apparel,  U.S.  Depa;  tm.ent  of  Commerce. 
Washington.  D.C.  20230  {202/377-5423J 
Paul  T.  O'Day, 

a.  airman.  Commiuee  for  tfie  Implementation 
of  Tp-  tile  Agree!iier:s. 
December  19. 1980. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 

Department  o'  the  Trecsjrx-  Wn.'^hinuton. 
D.C. 
Dear  Mr.  Ccmm:ssicner:  Under  the  terms  of 
the  Arrangement  Regarding  International 
Trade  in  Textiles  done  at  Geneva  on 
December  20.  19"3.  as  extended  on  December 
15.  1977:  pursuant  to  the  Bilater.d  Cotton. 
Woo!  and  Man-Made  F;ber  Textile 
Agreement  of  October  4.  1978.  as  amended, 
between  the  Governments  of  the  United 
States  and  Thailand;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3.  1972,  as  amended  by  Executive 
Order  11951  of  Januar\  6,  19:7.  you  are 
directed  to  prohibit,  effective  on  January  1. 
1981  and  for  the  twelve-month  period 
beginning  on  Januarv  1. 1981.  and  extending 
through  Decemer  31. 1981.  entry  into  the 
United  States  for  consjsr.pfion  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  and  inan-mode  fiber  textile 
products  in  the  follow. ing  categores  exported 
from  Thailand,  in  excess  of  the  indicated 
twelve-month  levels  of  restrain!; 


Category  12  mo  level  o(  lesuant 

3'9   „ 5.00O.C0O  SQL/arc /ards 

320    , „. 6.0O0.00O  square  yards 

331   „___„...    365.014  (Joien  pai'S 

324/335 50  <26  dozen 

336  .„ „ 22.075  (Joien 

338/339 , 546.166  drjen 

340 _....___..._.      96  3J6  dorer 

341 - _ 101.6J3  c^^"-. 

347/348 172.056  dozen 

435 „ 1,652  cjozen 

4i5/.346.- ..._.. 14  541  dczen 

604 „. 4c".e'5  pou-.ds 

639 _.... „ .      1  19S  "2"  dozen 

6J0    _ „ <".  567  ocien 

641   152  076  cc;er\ 

645.646 e?327flozen 


In  carrying  out  th:s  d^rec;;".  e .  entries  of 
te.\ti!e  products  in  the  foregcrng  categories, 
except  Categories  445*446  a~d  640.  produced 


or  manufactured  in  Thd 


-.)th  he 


been  exported  to  tht  United  Sirf'es  on  and 
after  January  1. 1980  and  extending  through 
December  31.  1980.  shall  to  the  e>tenl  of 
unfilled  balances,  be  charged  ag.jinst  the 
levels  of  restraint  estabhshed  for  such  goods 
during  the  twelve-month  period  beginning  on 
January  1.  1980  and  extending  through 
December  31. 1980.  In  the  event  the  levels  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter.  Textile  products  in  Categories 
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Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington, 
D.C. 
Dear  Mr.  Commissioner:  On  December  18, 


navigation  improvements  in  Tampa 
Harbor,  The  mouth  of  the  Alafia  River  is 
located  on  the  eastern  shore  of 
Hillsborough  Bay  approximately  3  miles 
north  of  the  Big  Bend  Channel.  The 
federally  maintained  project  has  a  depth 


application  of  the  criteria  of  Section 
404(b),  Federal  Water  Pollution  Control 
Act. 

Scoping  will  be  accomplished  by 
issuance  of  the  public  notice,  letters  of 
intent  to  prepare  the  DEIS,  and 


iL     T7-  J-_ 


.1    r-A-A-     „- 
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445/448  and  640  that  have  been  exported  to 
United  States  before  January  1, 1981  shall  not 
be  subject  to  this  directive. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  according  to  the 
provisions  of  the  bilateral  agreement  of 
October  4, 1978,  as  amended,  between  the 
Governments  of  the  United  States  and 
Thailand  which  provide,  in  part,  that:  (1) 
specific  levels  of  restraint  may  be  increased 
for  carryover  and  carryforward  up  to  11 
percent  of  the  applicable  category  limit;  and 
(2)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement.  Any  appropriate  adjustments 
under  the  provisions  of  the  bilateral 
agreement,  referred  to  above,  will  be  matie  tu 
you  by  letter. 

A  detailed  description  of  the  textile 
catetgorie.>  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  FR  13172),  as  amended 
on  April  23,  1980  (45  FR  27463),  and  August 
12,  IPSO  (45  FR  53506). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Thailand  and  with  respect  to 
imports  of  cotton,  wool  and  man-made  fiber 
textile  products  from  Thailand  have  been 
determined  by  the  Committee  for  the 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foregin  affairs  exception  to  the  rulo- 
nuiking  provisions  of  5  I'.S.C.  553.  This  leltiT 
will  be  published  in  the  Federal  Register. 

Sincorely, 
I'jul  T.  O'Day. 

Chaiauaii.  Committee  for  the  Implenwu'.or.cu 
ol  Textile  Ai;rpemcnts. 
!!  K  th.i-  Sii  4'*m-'  nifd  \2-Z3-aa.  a  ^i  am| 
BILLING  C00€  3510-2S-II 


Changes  in  Textile  Cairgory  System 

n-jcL'!iiii.  r  19,  ueo. 
agency:  Coinmittee  for  !he 
implerr.entation  of  Textile  Agreemimts. 

ACTION:  C'ii.iiges  in  the  Textile  Categnry 
System. 

SUMMARY:  The  Correiatior):  Textile  and 
Apparel  Categories  uUh  ihe  Tariff 
Schedules  of  the  United  States, 
.Annotated  provides  for  pk-cement  ol 
Tariff  Schedules  of  the  United  States.. 
Annotated  (TSUSA)  numbers  in  the 
Textile  Category  System.  Publication  of 
the  Tariff  Schedules  of  the  United 
States,  Annotated  1981  requires 
amendments  to  the  Correlation.  The 
amendments  are  cited  in  the  list  which 
follows  this  notice. 
EFFECTIVE  DATE:  January  1, 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Claire  L.  McDermott,  International 
Agreements  and  Monitoring  Division, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230  ((202)  377-4212), 
Paul  T.  ODay, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

January  1, 1981  Amendments  to  the 
Cdrrfl.illnn. 

Category  and  changes 

33,-?— Change  380.1255  to  380.1245  and 

:irt0.!265. 

X]A — CliaiiHf  380.1290  to  380.1285  and 
380.1205. 

342— Chan.jc  MiZ  333fi  to  382.3335. 

;U2— r.hunf^i'  :!H2  3342  to  382.3336  and 
3H2.3341 

342— Change  382.3344  to  382.3337  and 
382.3343. 

Add  ;i53— 748.4042. 

Add  3?4— 748.4044 

(310— Dflcte:  338.3022.  338.3023,  338.3040, 
338..in:.l.  and  338.3052.  Add:  338.3003, 
338,1006.  and  338.3007. 

on —Delete:  338.3062.  338.3063,  338.3082,  and 
33B  :iOn3.  Add:  338.3034,  338.3047,  338.3048, 
and  ;:38..3(I64. 

612— date:  338.3027,  338.3028.  338.3030. 
3;iH  303!.  3.38.3037.  338.3038,  338.3056, 
3:!8.3057,  338.305o  and  338.3060.  Add: 
338.3ri(l4.  338.300-..  338.3008,  338.3009, 
3,38  :!010,  336,3011,  338.3012,  338.3013. 
338.3015.  338.3017,  338  3013,  338.3019. 
338.3020.  and  336.3021. 

»)]3_Dcletf:  338.30n7,  338.3068,  338.3070, 
338  3071.  338.3087,  338,3088,  338.3090,  and 
338.3091.  Add;  333,3035.  338,3036,  338.3039. 
338. 1041.  333.3042,  338.,3043.  338.3044, 
33D..'i045.  338.3045.  338.3049,  338.3050, 
338.30,S3.  338.3054.  338.3055,  338.3059, 
338  3001,  338.30t;5,  333.3066,  and  338.3069. 

614— Change  338.3014  to  3,38.3001. 

614— Change  33B..i01u  to  338.3002. 

r,i4— Delel.-:  338  3072.  338.3073,  338.3077, 
338.3078.  308.3U8O,  .138.3081,  338.3092, 
338.3093,  338.3094.  ,538.3095,  338.3096,  and 
33b.:!098.  Add:  338  3024,  338.3025,  338.3026, 
3,3,S  3(129.  338.:iO:!2.  and  338.3033. 
Add  033— ■^48.4054 
.'\ii(i  0.14—748  40(u:. 

^69— Ch  inge  355.4560  to  355.4520  nd 

355.4530.^^ 
|FR  Di.c  H(>-»ii(mi  liJtd  T2-2:H)tt  8:45  am| 
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(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172).  as  amended  on  April  23. 1980  (45 
FR  27463).  and  August  12. 1980  (45  FR 
53506).)  


Increasing  Import  Restraint  Level  for 
Certain  Wool  Apparel  Imported  From 
Mexico 

Doccn;!)!'!  18.  \W0. 
AGENCY:  Commitlt't;  for  the 
Impb'Ci.-ntatioii  (>f  Textile  Agreements. 
ACTION:  liirrcasint;  from  2.033  dozen  to 
2,642  dozen  the  consultation  level 
established  for  wool  dresses  in  Ct-.tegory 
436,  produced  or  manufactured  in 
Mexico  and  exported  during  the 
ag.'-ecment  year  which  began  on  January 
1.  IflBO. 


SUMMARY:  The  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  February  26. 1979.  as  amended, 
between  the  Governments  of  the  United 
States  and  Mexico,  provides  for 
consultations  to  adjust  the  levels  of 
restraint  established  for  categories  not 
subject  to  specific  ceilings.  Accordingly, 
pursuant  to  the  terms  of  the  bilateral 
agreement,  and  at  the  request  of  the 
'  Government  of  Mexico,  the  United 
States  Government  has  agreed  to 
increase  the  import  restraint  level  for 
Category  436  to  2.642  dozen  during  the 
agreement  year  which  began  on  January 
1, 1980  and  extends  through  December 
31. 1980. 

EFFECTIVE  DATE:  December  18. 1980. 
f  OR  FURTHER  INFORMATION  CONTACT: 
William  J.  Boyd.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
Washington,  D.C,  20230  (202/377-5423). 
SUPPLEMENTARY  INFORMATION:  On 
December  26, 1979,  a  letter  dated 
December  18. 1979  was  published  in  the 
Federal  Register  (44  FR  76383)  from,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  which 
established  the  levels  of  restraint 
applicable  to  certain  specified 
categories  of  cotton  and  man-made  fiber 
textile  products,  produced  or 
n..mafactured  in  Mexico  and  exported 
to  the  United  States  during  the  twelve- 
month period  which  began  on  January  1. 
1980.  On  October  7. 1980,  a  further  letter 
dated  October  2, 1980  was  published  in 
the  Federal  Register  (45  FR  56491)  which 
established  a  level  of  restraint  fur  wool 
textile  products  in  Category  436,  in 
addition  tu  those  categories  previously 
designated.  In  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Im.plementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  permit  entry  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  wool 
textile  products  in  Category  436  at  the 
increased  level  of  restraint  of  2,642 
dozen  during  the  agreement  year  which 
began  on  January  1,  1980. 
Paul  T.  ODay, 

Chairman,  Committee  for  the  Irnplenu  nlatiui: 
of  Textile  Agreements. 
December  18, 1980. 
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supported  with  assistance  under  this 

title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 


An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 


#  T  p    in««t«l 


is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  may 
be  obtained  by  writing  to  the  Library 
Education  and  Postsecondary  Resources 
RranrVi   Attn-  IT-R.  U.S.  Deoartment  of 
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Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasurv.  Washington, 
D.C. 

Dear  Mr.  Commissioner:  On  December  18, 
1979,  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  during  the 
twelve-month  period  beginning  on  January  1. 
1980  and  extending  through  December  31. 
1980  of  cotton,  and  man-made  fiber  textile 
products  in  certain  specified  categories, 
produced  or  manufactured  in  Mexico,  in 
excess  of  designated  levels  of  restraint.  The 
directive  of  December  18, 1979  was  amended 
by  a  directive  dated  October  2.  1980 
concerning  wool  textile  products  in  Category 
436. 

Under  the  terms  of  the  Arrangiimenl 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20,  1973,  as 
extended  on  December  15.  1977;  pursuant  to 
the  Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  February  26, 1979, 
as  amended,  between  the  Governments  of  the 
United  States  and  Mexico;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3,  1972,  as  amended  by  Executive 
Order  11951  of  J'anuary  6.  1977,  you  arc 
directed,  effective  on  December  18, 1980,  to 
increase  the  twelve-mnnth  level  of  restraint 
established  for  Category  436  to  2,642  dozen.' 

The  actions  taken  with  respect  to  the 
Government  of  Mexico  and  with  respect  to 
imports  of  wool  textile  products  from  Mexico 
have  been  deisrmined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  sui;h 
actions,  fail  within  the  fonign  affairs 
exception  to  the  rule-n-.akinp  provisions  of  5 
U.S.C.  553.  This  leitcr  niil  he  puhllslied  in  the 
Federal  Register. 

Sincerely. 
Paul  T.  ODay, 

Chairman.  Co/nmitttfe  for  the  !inp!i':rentation 
of  Textile  Agreements. 

|FH  no(.  ea  .;•)<■■  ,  y-.i-.'.  i7-;3  m  ».Ab  .i:ti| 
BILLING  CODE  3510-2S-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Departmt  nt  of  the 
Army  Intent  to  Prepare  A  D^aft 
Environmental  Impact  Statement  FOR 
(DE!S)  Tampa  Harbor-Alatia  River  and 
Big  Bend  Channel,  Florida;  Navigation 
Improvement 

AGENCY-.  U.S.  Army  Coi  ps  of  Engineers. 
Department  of  Defense. 
action:  Notice  of  latent  to  Prepare  a 
Draft  Environm.ental  Impact  S'.atement. 

summary:  The  larkscnville  District,  U.S. 
Army  Corps  of  Engineers,  intends  to 
prepare  an  Environmental  Impact 
Statement  on  the  feasibility  of  deepdraft 


'  The  level  of  restraint  hns  not  been  adjiisted  to 
reflect  any  imports  after  Uei.emher  31  1979. 


navigation  improvements  in  Tampa 
Harbor.  The  mouth  of  the  Alafia  River  is 
located  on  the  eastern  shore  of 
Hillsborough  Bay  approximately  3  miles 
north  of  the  Big  Bend  Channel.  The 
federally  maintained  project  has  a  depth 
of  30  feet  mean  low  water  (mlw).  with  a 
width  of  200  feet  and  a  length  of  3.6 
miles.  Big  Bend  Channel  is  located  along 
the  southeastern  shore  of  Hillsborough 
Bay  at  its  point  of  confluence  with 
Tampa  Bay.  The  privately  constructed 
channel  has  a  uniform  depth  of 
approximately  35  feet,  mlw,  a  width  of 
200  feet,  and  is  approximately  2.2  miles 
long.  The  feasibility  of  deepening  and 
widening  both  channels  and  deepening 
currently  existing  t-oming  basins  at  the 
ends  of  both  channels,  it  currently  under 
study.  The  following  alternative  actions 
are  under  consideration: 

1.  Alafia  River  Channel. 

a.  Bnlargement  of  the  AlaHa  River  Channel 
and  turning  basin  to  34  feet,  mlw. 

b.  Enlargement  of  the  Alafia  River  Channel 
and  turning  basin  to  38  feet,  mlw. 

c.  Enlargement  of  the  Alafia  River  Channel 
and  turning  basin  to  42  feet,  mlw. 

d.  Enlargement  of  the  Alafia  River  Channel 
and  turning  basin  to  44  ff-et,  mlw. 

2.  Big  Bend  Channel. 

a.  Federal  maintenance  of  the  Big  Bend 
Channel  and  turrii:ig  basin  at  34  feet,  .mlw. 

b.  Federal  enlarge.T.ent  and  maintenance  of 
Big  Bend  Channel  and  turning  babin  at  38 
feet,  mlw, 

c.  Federal  en!.'.rg.:r:enl  and  maintenance  of 
Big  Bend  Channel  and  turning  basin  to  42 
feet,  mlw. 

d.  Federal  enlargemeril  and  maintenance  of 
Big  Bend  Channel  turni.n.o  bas:n  and  main 
entrance  channel  to  44  iec-t.  .tIw. 

3.  No  Federal  action  in  either  one  or  both 
channels. 

Methods  considered  for  the  disposal 

of  dredged  material  and  rock  include 
upland  disposal,  ocean  disposal, 
placement  on  existing  disposal  islands 
in  Tam.pa  Bay  for  retarding  plant 
succession  to  benr^fit  biidiife.  and 
possible  marsh-m.ing'ove  habitat 
creation. 

In  accordance  with  the  Fish  and 
Wildlife  CoordinJtioii  Act,  paiticip.^tion 
in  the  planning  process  has  been 
initiated  with  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  and  participrntion  has 
been  solicited  from  the  U.S.  .National 
Marine  Fisheries  Sr:r\  ice  (.\MFS)  and 
the  State  of  Florida.  Consultation  will  be 
accomplished  in  accordance  with 
Section  7  of  the  Endangered  Species  Act 
and  the  Archeologica!  and  Historic 
Preservation  Act.  Disposal  of  dredged 
material  in  ocean  waters  will  be 
evaluated  pursuant  to  Section  103  of  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act.  If  a  selected  plan 
involves  discharge  of  material  into 
waters  of  the  United  States,  the 
discharge  will  be  specified  by 


application  of  the  criteria  of  Section 
404(b),  Federal  Water  Pollution  Control 
Act. 

Scoping  will  be  accomplished  by 
issuance  of  the  public  notice,  letters  of 
intent  to  prepare  the  DEIS,  and 
coordination  with  Federal.  State,  and 
local  agencies.  A  scoping  meeting  will 
not  be  conducted  unless  deemed 
necessary.  The  DEIS  will  be  made 
available  to  the  public  in  June  1981 
unless  circumstances  warrant  additional 
time  for  preparation. 

Any  questions  concerning  the 
proposed  action  and  DEIS  can  be 
answered  by:  Dr.  Gerald  Atmar. 
Environmental  Studies  Section.  U.S. 
Army  Corps  of  Engineers.  Jacksonville 
District.  P.O.  Box  4970.  Jacksonville. 
Florida  32232,  Telephone:  (904)  791-3615. 

Dated:  December  15, 1980. 

James  W.  R.  Adams, 

Colonel,  Corps  of  Engineers.  District 
Engineer 

in?  Doc.  eO-40144  Filed  12-23-8a  845  am\ 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Vocational  Education,  Legislative 
Committee;  Meeting 

AGENCY:  National  Advisory  Council  on 

Vocational  Education. 

ACTION:  Notice  of  Meeting  of  Ltgislalive 

Committee. 


summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  Legislative  Committee  of 
the  National  Advisory  Council  on 
Vocational  Education.  This  notice  also 
describes  the  functions  of  the  Council. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  of  its  oppoituniti  to 
attend. 

date:  January  13. 19E1. 10:00  a.m.  to  4:00 
p..m. 

ADDRESS:  OHara  Hiltoj  Hotel,  O'Hare 
Airport,  Chicago,  Illinois — Room  2091. 
FOR  FURTHFR  INFORMATION  CONTACT: 
George  Wallrodt,  NACVE  St.^ff,  425  13th 
Street  N\V.,  Suite  412,  Washirgton,  DC 
2G'J04  (Tei:  202/376-?.';r3). 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on 
Vocational  Education  is  established 
under  Section  104  of  the  Vocational 
Education  Amendments  of  1968,  Pub.  L 
90-576.  The  Council  is  established  to: 

(A)  .Advise  the  President,  the 
Congress,  and  the  Secretary  concerning 
the  administration  of.  preparation  of 
general  regulations  for.  and  operation  of. 
vocational  education  programs 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  fslotices 


»5145 


This  program  awards  grants  to  a 
public  or  private  nonprofit  institution. 
including  the  library  resources  of  an 
institution  of  higher  education,  an 
independent  research  library,  and  a 
State  or  other  public  library  which 

sprvps  a<!  a  mainr  rpQparrh  lihrprv 


Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  musl 
be  taken  to  the  Department  of 
Education.  Application  Control  Center, 
Room  5673.  Regional  Office  Building  3. 
7th  &  D  Streets.  S.W.,  Washington,  D.C, 

The  Anniinatinn  Control  Center  will 


required  in  the  original  application  The 
new  narrative  will  be  expected  to 
address  iself  to  project  activities  for  the 
continuing  year  requested. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  are:  (1) 

Rponl.qtinna  onvpmino  tVip  Rtrpncthpnipo 
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supported  with  assistance  under  this 

title;  , 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  the  Congress:  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 

thereof. 

The  Legislative  Committee  meeting  is 
open  to  the  public,  and  the  proposed 
agenda  will  be  made  up  of  discussion  of 
issues  related  to  the  reauthorization  of 
the  Vocational  Education  Act. 

Records  are  kept  of  the  Committee's 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Vocational 
Education.  425  13th  Street  NW.,  Suite 
412,  Washington.  DC  20004.  from  9:00 
a.m.  to  5:00  p.m.  on  regular  business 
days. 

Signed  at  Washington.  DC.  on  DecemlKT 
19. 1980. 

Raymond  C.  Parrott, 
Esccutive  Director.  National  Advisar\ 
Counri!  on  Vocational  Education. 

II  R  l)(.,-  60-40120  Filfd  12-2:t-SO  8:45  linl| 
BI'^UNG  CODE  40OO-O1-M 


Library  Career  Training  Program 

agency:  Department  of  Education. 
action:  Applieation  Notice.         

Applications  are  invited  for  projects 
under  the  Library  Career  Training 
I*rogram  for  fiscal  year  1981. 

Authority  for  this  program  is 
;:ontaincd  in  Part  B  of  Title  II  of  the 
Higher  Education  Act  of  1965,  as 
;imendpd  by  the  Education  Amendments 
()f  U!80.  (20  use  1021  et  seq.] 

This  program  awards  grants  to 
institutions  of  higher  education  and 
other  hbrary  agencies  and 
(iijjar.izations. 

The  purpose  of  these  grants  is  to 
assist  in  training  persons  in 
libraiianship. 

Closing  Date  for  Transniittal  at 
Applications:  An  application  for  a  grant 
must  be  mailed  or  hand  delivered  by 
March  2. 1981. 

Applications  Delivered  by  Mail:  An 
Application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education.  AppUcution  Control  Center, 
Attention:  84.036.  Washington.  D.C 
20202 


An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  US.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service, 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
E;rch  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

.Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Cor.trol  Center, 
Room  5673,  Regional  Office  Building  3. 
7th  and  D  Streets,  S.W  ,  Vk^ashington, 
I3.C. 

1  he  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8  a.m.  and  4:30  p  m. 
(Washigton,  D.C.  time)  daily  except 
Saturdays,  Sundays  and  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4.30  p  m.  on 
the  closing  date. 

PiiP^rani  Infurmution:  In  Hscal  year 
1981.  priorities  for  levels  of  training  will 
be  as  follows:  (1)  Master's,  [2)  Doctoral, 
(;f  j  Associate  of  Ats,  (4j  Post-master's, 
(5)  n.i(:c;ilaurrate.  Due  to  the  limited 
amount  of  funds  availiible  lov  the 
program  during  fiscal  ye-'.r  1981.  the 
Secretary  will  awnrd  grants  for 
ffllowship  projects  only.  The  Secretary 
will  nul  consider  applicati:>r.  for 
institute  or  traineeship  projects 

.\vaikiblc  Funds:  It  is  expected  that 
approximately  $667,000  will  be  available 
for  Ih.;  Library  Cartk.f  T(-ai.r.irg  Program 
in  fiscal  year  1981, 

It  is  estimated  that  these  funds  could 
support  24  new  projects 

the  anticipated  award  for  each  new 
project  will  be  between  $16,000  and 
S62.0(l() 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amoun!  of  any  grant  unless  the  amount 


is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  may 
be  obtained  by  writing  to  the  Library 
Education  and  Postsecondary  Resources 
Branch.  Attn:  II-B.  U.S.  Department  of 
Education  (Room  3622.  Regional  Office 
Building  3),  400  Maryland  Avenue,  S.W  . 
Washington.  D.C.  20202 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  the  narrative  portion  of  the 
application  not  exceed  30  pages  in 
length.  The  Secretary  further  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following:  (1)  Final  regulations 
governing  the  Library  Career  Training 
Program  (34  CFR  Part  776)  as  published 
in  the  Federal  Register  concurrently 
with  this  application  notice.  Applicants 
should  refer  to  these  regulations  in 
preparing  these  applications;  and  (2) 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  75  and  77). 

Further  Information.  For  further 
information  contact  Frank  A.  Stevens. 
Chief.  Library  Education  and 
Postsecondary  Resources  Branch. 
Division  of  Library  Programs,  Office  of 
Libraries  and  Learning  Technologies. 
U.S.  Department  of  Education  (Room 
3622,  Regional  Office  Building  3).  400 
Maryland  Avenue,  S.W.,  Washing'on. 
D.C.  Telephone:  (202)  245-9530. 

(Catalog  of  Federal  Domestic  AssisUmce 
Piogiam  No.  84.o:ifi.  Library  Caret:<  Training 
Program.) 

Dated:  Decenilier  19.  1900 
F.  James  Rutherford, 

Assif:tuni  Secretary  for  Educational  Hcacarch 
and  Improvement. 

[I'R  Dm,  MMOin  I'lkil  l.;-2:i-R0;  .1;4r.  ^.ni| 
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Strengthening  Research  Library 
Resources  Program 
agency:  Department  of  Education. 
action:  Application  notice  

Applications  are  invited  for 
noncompeting  continuation  projects  and 
new  projects  under  the  Streng;'.<ming 
Research  Library  Resources  Program  for 
fiscal  year  1981. 

Authority  for  this  program  is 
contained  in  Part  C  of  Tide  II  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Education  Amendments 
of  1980.  (20  U.S.C.  1021  et  .sec?.) 
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supported  with  assistance  under  this 
title: 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 


An  applicant  must  show  proof  of 
mailing  consisUng  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 


is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  may 
be  obtained  by  writing  to  the  Library 
Education  and  Postsecondary  Resources 

n I.     Alt....  II    D    irc    ncinar»mt>nf  nf 
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This  program  awards  grants  to  a 
public  or  private  nonprofit  institution. 
including  the  library  resources  of  an 
institution  of  higher  education,  an 
independent  research  library,  and  a 
State  or  other  public  library  which 
serves  as  a  major  research  library. 

The  purpose  of  these  grants  is  to 
promote  research  and  education  of 
higher  quality  throughout  the  United 
States  by  providing  financial  aid  to 
institutions  with  major  research 
libraries  to  help  maintain  and  strengthen 
their  collections  (for  use  by  scholars, 
researchers,  and  other  qualified  users) 
and  to  make  their  holdings  available  to 
other  libraries  whose  users  have  need 
for  research  materials. 

Closing  Date  for  Transmittal  of 
Applications.  Applications  for  new 
avvards  must  be  mailed  or  hand 
delivered  by  March  16, 1981. 

To  be  assured  of  consideration  for 
funding,  an  application  for  a 
noncontinuation  award  should  also  be 
mailed  or  hand  delivered  by  March  16. 
1981, 

If  an  application  for  a  noncompeting 
continuation  award  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  applications 
and  may  decline  to  accept  it. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  LJ.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.091,  Washington.  D.C. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  llu- 
following: 

(1)  A  legibly  dated  U.S.  Postal  Servce 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  lab'jl.  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secret,! ry  of 
Education. 

If  an  application  is  sent  Ihiough  the 
U.S.  Postal  Service,  the  Seoetary  does 
not  accept  either  of  the  following  as 
proof  of  mailing;  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
djted  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicmt  should 
check  with  its  local  post  oftice. 

An  applicant  is  cncoiira.qed  to  use 
registered  or  at  least  first  class  mail. 
Eacli  late  applicant  for  a  new  award  will 
be  notified  that  its  application  will  not 
he  nnnsidered 


Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education,  Application  Control  Center, 
Room  5673.  Regional  Office  Building  3. 
7th  &  D  Streets.  S.Vv'.,  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays.  Sundays,  or  Federal 
holidays. 

Applications  for  new  awards  that  are 
hand-delivered  will  not  be  accepted 
after  4:30  p.m.  on  the  closing  date. 

Program  Information:  In  formulating 
proposals  for  new  projects,  potential 
appUcants  should  give  special  attention 
of  §  778.5  of  the  regulations,  that 
explains  which  institutions  may  receive 
a  grant,  and  to  §  778.7  of  the  regulations, 
which  contains  specific  program,  funding 
criteria  and  the  number  of  points 
attached  to  each  criterion. 

Applicants  for  noncompeting 
continuation  projects  should  give  special 
attention  to  §  75.253  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  which  provides 
an  explanation  of  the  procedure  1o  be 
used  in  evaluating  these  proposals. 

Available  Funds:  It  is  expected  that 
approximately  $6  million  will  be 
available  for  the  Strengthening  Research 
Library  Resources  program  in  fiscal  year 
1981.  It  is  estimated  thai  these  funds 
could  suppoit  up  to  36  new  projects  with 
approximately  S5  million  and  support  4 
noncompeting  continuation  projects 
with  approximately  Si  million. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grarits  or  to  the 
a.mount  of  any  grant  unless  that  an:ount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  by 
January  16. 1981.  Thi-\  m.ay  be  obtained 
by  writing  to  the  Library  Education  and 
Postsecondary  Resources  Branrh,  Attn: 
II-C,  U.S  Department  of  Educition. 
(Room  3622,  RegionaUOffice  Building  3), 
400  Maryland  Avcni;e,  S.W.. 
Washington,  D.C.  20202. 

Applications  must  be  prep.ired  and 
submitted  in  accordance  with 
regulations,  instiuctions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  the  narrative  portion  of  the 
application  not  exceed  50  pages  in 
length.  The  Secretary  "further  urges  that 
applicants  do  not  submit  information 
that  is  not  requested. 

It  will  not  be  necessary  for  applicants 
for  noncompeting  continuation  projects 
to  include  the  basic  institutional  data 


required  in  the  original  application  The 
new  narrative  will  be  expected  to 
address  iself  to  project  activities  for  the 
continuing  year  requested. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  are:  (1) 
Regulations  governing  the  Strengthening 
Research  Library  Resources  Piogram  (34 
CFR  Part  778)  as  published  in  the 
Federal  Register  concurrently  with  this 
application  notice.  Applicants  should 
refer  to  these  regulations  in  preparing 
their  applications;  and.  (2)  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (.34  CFR  Parts  75 
and  77). 

Further  Information:  For  further 
information  contact  Mr.  Frank  A. 
Stevens.  Chief,  Library  Education  and 
Postsecondary  Resources  Branch. 
Division  of  Library  Programs,  Office  of 
Libraries  and  Learning  Technologies. 
L'.S.  Department  of  Education  (Room 
3622.  Regional  Office  Building  3).  400 
Maryland  Avenue,  S.W.,  Washington. 
D.C.  20202.  Telephone:  (202)  245-9530. 

(Catalog  of  Federal  Domestic  Assistance  So 
84.091.  Strengthening  Research  Library 
Resources.) 

Dated  December  19. 1960. 
F.  James  Rutherford, 

Assistant  Secretary  for  Educational  Ri^sotirch 
and  Improvement 

|FR  Doc.  80-40112  Fil«l  12-23-80.  &45  a^i) 
etLLING  CODE  4000-«1-« 
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College  Library  Resoiirces  Program 
AGENCY:  Department  of  Education. 
ACTION:  AppUcation  notice. 

Applications  are  invited  for  grants 
under  the  College  Library  Resources 
Program  for  fiscal  year  1981. 

Authority  for  this  program  is 
contained  in  Part  A  of  Title  II  of  the 
Higher  Education  Act  of  1965.  as 
amended.  [20  U.S.C.  1021  et  seg.) 

This  program  awards  grants  to  an 
institution  of  higher  education,  a  branch 
of  an  institution  of  higher  education,  a 
combination  of  these  institutions,  and 
other  public  and  private  nonprofit 
library  institutions  whose  primary 
function  is  to  provide  library  and 
information  services  to  institutions  o' 
higher  education  on  a  formal 
cooperative  basis. 

The  purpose  of  these  grants  is  to 
assist  institutions  of  higher  education 
and  other  public  and  private  nonprofil 
library  institutions  to  improve  the 
quality  of  their  library  resources, 
including  law  library  resources,  and  to 
encourage  libraries  of  institutions  of 
higher  education  to  share  their  resources 
throught  the  establishment  and 
maintenance  of  networks. 
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This  program  awards  grants  to  a 
public  or  private  nonprofit  institution, 
including  the  library  resources  of  an 
institution  of  higher  education,  an 
independent  research  library,  and  a 
State  or  other  public  library  which 


Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education,  Application  Control  Center, 
Room  5673.  Regional  Office  Building  3. 
7th  &  D  Streets.  S.W.,  Washington,  D.C. 


A  — i:  —  * 
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required  in  the  original  application?  The 
new  narrative  will  be  expected  to 
address  iself  to  project  activities  for  the 
continuing  year  requested. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  are:  (1) 
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supported  with  assistance  under  this 
title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  the  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

The  Legislative  Committee  meeting  is 
open  to  the  public,  and  the  proposed 
agenda  will  be  made  up  of  discussion  of 
issues  related  to  the  reauthorization  of 
the  Vocational  Education  Act. 

Records  are  kept  of  the  Committee's 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Vocational 
Education.  425  13th  Street  NW.,  Suite 
412,  Washington.  DC  20004,  from  9:00 
a.m.  to  5:00  p.m.  on  regular  business 
days. 

Signed  at  Washington.  DC.  on  Decemlier 
!9.  19B0. 

Raymond  C.  Parrolt, 
E.\('Ciirive  Director.  National  Advisory 
CuLinci!  on  Vocational  Education. 

11  R  Diu   MM0126  Filed  12-23-«)  8:4,i  ;,a\\ 
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Library  Career  Training  Program 

agency:  Department  of  Education. 
action:  Application  Notice. 

Applications  are  invited  for  projects 
under  the  Library  Career  Training 
l>rogram  for  fiscal  year  1981. 

Authority  for  this  program  is 
contained  in  Part  B  of  Title  II  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Education  Amendments 
(if  li)80.  (20  use  1U21  et  seq.] 

'Chis  program  awards  grants  to 
institutions  of  higher  education  arai 
other  library  agencies  and 
organizations. 

The  purpose  of  these  grants  is  to 
assist  in  training  persons  in 
lihraiianship. 

Closing  Date  for  Transmittal  of 
Applications:  An  application  for  a  gran! 
must  be  mailed  or.hand  delivered  by 
March  2, 1981. 

Applications  Delivered  by  Mail:  An 
Application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education.  ApplidUion  Control  Center, 
Attention;  84.036,  Washington,  D.C 
20202. 


An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following; 

(1)  A  legibly  dated  U.S.  Postal  Ser\ice 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  US.  Postal 
Service. 

(:5)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  aiiplication  will  net  be  considered. 

.Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3. 
7th  and  D  Streets,  S.W  .  Washington. 
DC. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8  a.m.  and  4;30  p  m. 
(Wushigton,  D.C.  time)  daily,  except 
Saturdays,  Sundays  and  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4.30  p.m.  on 
the  closing  date. 

Pwi^ram  Inforniution:  In  Hscal  year 
1981.  priorities  for  levels  of  training  will 
be  as  Follows:  (1)  Master's,  [2)  Doctoral, 
(:i}  Associate  of  Afs,  i4)  Post-master's. 
(5]  Biiccalaureate.  Due  to  the  limited 
amuiint  of  funds  available  1:jv  the 
progr.im  during  fiscal  ye-.r  1981.  the 
Secretary  will  aw^rd  gr-jnts  for 
fellowship  projects  only.  The  Secretary 
will  not  consider  applicatur.  for 
institute  or  traineeship  pr-ojects. 

.'\vai!ablc  Fundt::  !t  is  expected  that 
approxinuitely  5667  000  w.li  be  available 
fur  the  Library  Carejc  Tfair.irg  Program 
in  liscil  year  1981. 

It  is  estimated  that  these  funds  could 
support  24  new  projects 

The  anticipated  aivard  for  each  new 
project  will  be  between  $16,000  and 
SG2,000. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
speciiic  number  ol  grants  or  to  the 
aminint  of  any  grant  unless  the  amount 


is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  may 
be  obtained  by  writing  to  the  Library 
Education  and  Postsecondary  Resources 
Branch.  Attn:  II-B,  U.S.  Department  of 
Education  (Room  3622.  Regional  Office 
Building  3).  400  Maryland  Avenue.  S.W., 
Washington.  D.C.  20202 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  the  narrative  portion  of  the 
application  not  exceed  30  pages  in 
length.  The  Secretary  further  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following:  (1)  Final  regulations 
governing  the  Library  Career  Training 
Program  (34  CFR  Part  776)  as  published 
in  the  Federal  Register  concurrently 
with  this  application  notice.  Applicants 
should  refer  to  these  regulations  in 
preparing  these  applications;  and  (2) 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  75  and  77). 

Further  Information.  For  further 
information  contact  Frank  A.  Stevens, 
Chief.  Library  Education  and 
Postsecondary  Resources  Branch, 
Division  of  Library  Programs,  Office  of 
Libraries  and  Learning  Technologies, 
U.S.  Department  of  Education  (Room 
3622.  Regional  Office  Building  3),  400 
Maryland  Avenue.  S.W.,  Washi.ngton. 
D.C.'Telephone:  (202)  245-9530. 

(Catalog  of  Federal  Domestic  Assis'.ance 
Program  No,  84.0nf.,  l,il)rary  Carcei  Training 
Program.) 

Dated:  Decenilier  19.  1980 
F.  James  Rutherford, 

Assi'^tuni  Secretary  for  Educatianal  Rf.^carch 
and  Improveine'iit. 

[VR  UuL,  WMOin  Filed  ].i-2:i-m:  »if-  i'm\ 
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Strengthening  Researcti  Library 
Resources  Program 
AGENCY:  Department  of  Education. 
action:  Application  notice. 

Applications  are  invited  for 
noncompeting  continuation  projects  and 
new  projects  under  the  Strengi'.<ming 
Research  Library  Resources  Projiram  for 
fiscal  year  1981. 

Authority  for  this  program  is 
contained  in  Part  C  of  Title  II  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  the  Education  Amendments 
of  1980.  (20  U.S.C.  1021  et  seq. ) 


This  program  awards  grants  to  a 
public  or  private  nonprofit  institution, 
including  the  library  resources  of  an 
institution  of  higher  education,  an 
independent  research  library,  and  a 
State  or  other  public  library  which 
serves  as  a  major  research  library. 

The  purpose  of  these  grants  is  to 
promote  research  and  education  of 
higher  quality  throughout  the  United 
States  by  providing  financial  aid  to 
institutions  with  major  research 
libraries  to  help  maintain  and  strengthen 
their  collections  (for  use  by  scholars, 
researchers,  and  other  qualified  users) 
and  to  make  their  holdings  available  to 
other  libraries  whose  users  have  need 
for  research  materials. 

Closing  Date  for  Transmittal  of 
Applications.  Applications  for  new 
avvards  must  be  mailed  or  hand 
deliveied  by  March  16, 1981. 

To  be  assured  of  consideration  for 
funding,  an  application  for  a 
noncontinuation  award  should  also  be 
mailed  or  hand  delivered  by  March  16, 
1981. 

If  an  application  for  a  noncompeting 
continuation  award  is  late,  the 
Department  of  Education  miay  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  applications 
and  may  decline  to  accept  it. 

Applications  Delivered  by  Mail:  An 
apphcation  sent  by  mail  must  be 
addressed  to  the  IJ.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.091,  Washington.  D.C. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  .\  legibly  dated  U.S.  Postal  Servce 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier, 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secielary  does 
not  accept  either  of  the  follow  ing  as 
proof  of  mailing:  (1 )  a  private  metsrcd 
postmark,  or  (2)  a  mail  receipt  that  is  not 
d:Jted  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  S'  rvice  does  not  uniformly 
provid-;  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  ofilce. 

An  applicant  is  cncoi;."a,Ged  to  use 
registered  or  at  least  first  class  mail. 
Eacii  late  applicant  for  a  new  award  will 
be  notified  that  its  application  will  not 
he  ronsidored 


Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education,  Application  Control  Center, 
Room  5673.  Regional  Office  Building  3, 
7th  &  D  Streets,  S.Vv..  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays.  Sundays,  or  Federal 
holidays. 

Applications  for  new  awards  '.hat  are 
hand-delivered  will  not  be  accepted 
after  4:30  p.m.  on  the  closing  date. 

Program  Information:  In  formulating 
proposals  for  new  projects,  potential 
apphcants  should  give  special  attention 
of  §  778.5  of  the  regulations,  that 
explains  which  institutions  may  receive 
a  grant,  and  to  §  778.7  of  the  regulations, 
which  contains  specific  program,  funding 
criteria  and  the  number  of  points 
attached  to  each  criterion. 

Applicants  for  noncompeting 
continuation  projects  should  give  special 
attention  to  §  75.253  of  the  Education 
Department  Geneial  Administrative 
Regulations  (EDC.^R).  which  provides 
an  explanation  of  ihe  procedure  to  be 
used  in  evaluating  these  proposals. 

Available  Funds:  It  is  expected  that 
approximately  $6  million  will  be 
available  for  the  Strengthening  Research 
Library  Resources  program  in  fiscal  year 
1981.  It  is  estimated  that  these  funds 
could  support  up  to  36  new  projects  with 
approximately  $5  million  and  support  4 
noncompeting  continuation  projects 
with  approximately  Si  million. 

However,  these  estimates  do  not  bind 
the  U.S,  Department  of  Education  to  a 
specific  number  of  graiits  or  to  the 
am.ount  of  any  grant  unless  that  an;ount 
is  otherwise  speci.'"ied  by  statute  or 
regulations. 

Application  Forni.i:  Application  forms 
and  program  information  packa;2es  are 
expected  to  be  ready  for  mailing  by 
January  16, 1981.  They  m.ay  be  obtained 
by  writing  to  the  Library  Education  and 
Postsecondary  Resources  Branch.  Attn: 
II-C,  U.S  Department  of  Education. 
(Room  3622,  Regional  Office  Building  3), 
400  Maryland  Avenue,  S.VV.. 
Washington,  DC.  20202. 

Applications  must  be  prep.ired  and 
submitted  in  accordance  with 
regulations,  instiuctions.  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  the  narrative  portion  of  the 
apphcation  not  exceed  50  pages  in 
length.  The  Secretaiy  further  urges  that 
applicants  do  not  submit  information 
that  is  not  requested. 

It  will  not  be  necessary  for  applicants 
for  noncompeting  continuation  projects 
to  include  the  basic  institutional  data 


required  in  the  original  application?  The 
new  narrative  will  be  expected  to 
address  iself  to  project  activities  for  the 
continuing  year  requested. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  are:  (1) 
Regulations  governing  the  Strengthening 
Research  Library  Resources  Piogram  (34 
CFR  Part  778)  as  pubhshed  in  the 
Federal  Register  concurrently  with  this 
application  notice.  Applicants  should 
refer  to  these  regulations  in  preparing 
their  applications;  and.  (2)  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (.34  CFR  Parts  75 
and  77). 

Further  Information:  For  fmlher 
information  contact  Mr.  Frank  A. 
Stevens,  Chief.  Library  Education  and 
Postsecondary  Resources  Branch. 
Division  of  Library  Programs,  Office  of 
Libraries  and  Learning  Technologies. 
U.S.  Department  of  Education  (Room 
3622,  Regional  Office  Building  3).  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  20202.  Telephone:  (202)  245-9530. 

(Catalog  of  Federal  Domestic  Assistance  \o 
84.091,  StrengUiening  Research  Libran,' 
Resources.) 

Dated  December  19, 1980. 
F.  James  Rutherford, 

Assistant  Secretary  for  Educational  Rcsetirch 
and  Improveir.ent 

|FR  Doc.  80-10112  Filed  'tZ-O-Vt.  a*5  sri| 
BILLING  CODE  4O0O-O1-4I 


College  Library  Resources  Program 
agency:  Department  of  Education. 
ACTION:  Application  notice. 

Applications  are  invited  for  grants 
under  the  College  Library  Resources 
Program  for  fiscal  year  1981. 

Authority  for  this  program  is 
contained  in  Part  A  of  Title  II  of  the 
Higher  Education  Act  of  1965.  as 
amended.  (20  U.S.C.  1021  et  seq.) 

This  program  awards  grants  to  a:i 
institution  of  higher  education,  a  branch 
of  an  institution  of  higher  education,  a 
combination  of  these  institutions,  and 
other  public  and  private  nonprofit 
library  institutions  whose  primary 
function  is  to  provide  library  and 
information  services  to  institutions  of 
higher  education  on  a  forpial 
cooppi-ative  basis. 

The  purpose  of  these  grants  is  to 
assist  institutions  of  higher  education 
and  other  public  and  private  nonprofit 
library  institutions  to  improve  the 
quality  of  their  library  resources, 
including  law  library  resources,  and  to 
encourage  libraries  of  institutions  of 
higher  education  to  share  their  resources 
ihrought  the  establishment  and 
maintenance  of  networks. 
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A  vuiloble  funds:  It  is  expected  that 
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Dated:  December  19, 1980 
F.  lames  Rutherford, 
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of  the  Southern  Pacific  Railroad  and  the 
D.iffodi!  Canal  The  water  treatment 
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Washington.  D.C.  20460.  202-126-8H50. 
in  accordance  with  section  3(c)(2)  of 
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Closing  date  for  transmittal  of 
applications:  An  application  for  a  grant 
nuist  be  mailed  or  hand  delivered  by 
Miirch  23, 1981. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Fducation,  Application  Control  Center. 
Attention:  84.005.  Washington.  D.C. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Applications  for  individual  branch 
campuses  should  be  sent  in  separate 
{■nveiopes  and  not  combined. 

Each  late  applicant  will  be  notified 
[hat  its  application  will  not  be 
considered. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5C73.  Regional  Office  Building  3, 
7th  and  D  Streets.  S.W.  Washington. 
DC 

The  Application  Control  Center  wii! 
accept  a  hand-delivered  applicatio.i 
tu'lvveen  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  e.vcept 
Saturdays.  Sundays,  and  Federal 
holidays. 

r\n  application  that  is  hand  delivfrcd 
i\  'll  not  be  accepted  after  4:30  p.m.  on 
thf  f.lob:ng  ihite. 

I'roi^rani  information:  Grant 
applications  may  not  exceed  SIO.OOO.  To 
lie  considered  for  a  grant,  applicant 
iiistilutions  must  be  certified  as  elisib'.e 
by  the  Department  of  Education's 
Division  of  Eligibility  and  Agency 
Evaluation  and  must  meet  the 
maintenance-of-cffort  requirements  foi 
library  materials,  as  set  forth  in  the 
regulations. 


Available  funds:  It  is  expected  that 
approximately  $4,988,000  will  be 
available  for  the  College  Library 
Resources  Program  in  fiscal  year  1981. 

It  is  expected  that  approximately  2.600 
grants  will  be  made. 

The  average  grant  will  be 
approximately  82,000.  All  of  these  will 
be  new  awards;  no  funds  are  reserved 
for  continuation  awards. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  forms:  Application  forms 
and  program  information  packages  will 
be  mailed  to  all  fiscal  year  1980 
applicants. 

Application  forms  may  also  be 
obtained  by  writing  to  the  Libray 
Education  and  Postsecondary  Resources 
Branch,  Attn.  Il-A.  U.S.  Department  of 
Education  (Room  3622.  Regional  Office 
Building  3).  400  Maryland  Avenue.  S.W.. 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  included  in  the 
program  package.  A  narrative  is 
required  to  explain  a  request  of  the 
waiver  of  the  maintenance-of-effort 
requirement  or  to  describe  networking 
activities.  The  Secretar.'  urges  that  all 
narratives  be  as  brief  as  possible. 

Applicants  should  be  aware  that  any 
substantive  changes  required  to  the 
application  as  a  result  of  the  comments 
made  to  the  proposed  regulations  will  be 
published  in  the  Federal  Register  prior 
to  the  closing  date  in  this  notice. 

Applicable  re\iulations:  Regulations 
applicable  to  this  piogra.Ti  include  the 
following:  (1)  Proposed  regulat-ons 
governing  the  College  Library  Resources 
Program  (34  CFR  Part  773)  as  published 
in  the  Federal  Register  December  23, 
1980  (Part  VII)  with  this  application 
notice.  Applicants  should  refer  to  these 
regulations  when  preparing  their 
applications;  and  (2)  Education 
Department  General  Adrr.iaish-ativs 
Regulations  (EDGAR)  (34  CFR  Parts  75 
and  77). 

FURTHER  information:  For  further 
infoiination  contact  Frank  A.  Stevens, 
Chief.  Library  Education  and 
Postsecondary  Resources  Branch, 
Division  of  Libra.'^y  Progran".s,  Office  of 
Libra.'^ies  and  Lea.rning  Technologies. 
US  Department  of  Education  (Room 
3022.  Regional  Oif;ci'  Bjilding  J),  400 
Marvland  Avenue.  S  W.  Washington. 
D.C.' 20202.  Telephone:  (202)  245-9530. 

(C^.taiog  of  Ffdi-ral  Domestic  Assistance 
P:up.'-ani  Nu.  M.mj.  College  Library 
Ri'.niirr.cs  Pnigriim) 


Dated:  December  19. 1980 
F.  James  Rutherford, 

Assistant  Secretary  for  Educaliiniol  Rt^scarcli 
and  Improvement. 

(FR  Doc.  80-40110  Filed  i:;-2;i-B0;  B:4f.  ■■>n,[ 
BILLING  CODE  4000-0 1-M 


DEPARTMENT  OF  ENERGY 

Floodplain/Wetlands  Review 
Requirements,  Intent  to  Prepare  a 
Floodplain/Wetlands  Assessment^ 
Compliance  with  10  CFR  1022 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Intent  to  prepare  a 
Floodplain/Wetlands  Assessment  for  a 
Geothermal  Project  in  Imperial  County, 
California. 


summary:  The  Department  of  Energy 
announces  its  intent  to  prepare  a 
floodplain/wetlands  assessment  to 
assess  the  effects  on  the  New  River 
floodplain  and  the  wetlands  at  the 
Salton  Sea  in  Imperial  County. 
California  from  a  proposed  Department 
of  Energy  action  to  guaranty  a  loan  to 
finance  a  50  MWe  geothermal  power 
generating  project.  The  project  includes 
the  construction  and  operation  of  a 
water  treatment  facility  of  which  part 
will  be  located  on  the  floodplain.  Water 
will  be  diverted  from  the  New  River  and 
injected  into  the  ground  for  the  purpose 
of  geothermal  fluid  replacement.  This 
will  decrease  instream  flow  in  the  New 
River  and  also  decrease  the  flow  from 
the  New  River  into  the  Salton  Sea.  The 
floodplain/wetlands  assessment  will  be 
prepared  concurrently  with  and  will  be 
included  in  an  environmental 
assessment  for  the  project  to  be 
prepared  by  the  Department  of  Energy 
in  compliance  with  the  requirements  of 
National  Environmental  Policy  Act 
(NEPA).  Upon  completion  of  the 
floodplain/  wetlands  assessment,  a 
statement  of  findings  will  be  published 
in  the  Federal  Register. 
BACKGROUND  INFORMATION:  The  Heber 
geothermal  field  is  located  in  Imperial 
County,  California,  approximalf  ly  five 
H'.iles  south  of  El  Centre  and  th  £:e  miles 
north  of  the  U.S.-Mexico  border.  The 
proposed  action,  which  the  floodplain/ 
wetlands  assessment  will  add^ss. 
consists  of  an  loan  guaranty  ap,  lication 
by  Southern  Californ;  ;  Edison  Company 
for  construction  and  operation  of  b 
powerplant  (52MWe  gross.  4lMWf  net) 
and  water4reatment  module.  The  p  .wer 
plant  will  utilize  a  two  stage  Hash 
process  fueled  by  geothermal  fluid  trom 
the  Heber  field,  the  plant  will  be 
located  on  28  acres  of  undeveloped  land 
approximately  1.6  miles  south-snufhfifist 
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monthly  summary.  This  is  the  report  for 
October  1980. 


sub.stances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 


period  has  ended  during  the  month;  and 
(d)  chemical  substances  that  EPA  has 
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of  the  Soiithern  Pacific  Railroad  and  the 
D.iffodi!  Canal.  The  vvatiu  treatment 
fat.ilily.  which  will  withdraw  and  treat 
New  Ri\'er  vviiler  so  that  it  may  be 
inji'cled  into  the  Heber  geothermal 
jpservoir  will  be  located  near  New  Rivei 
at  the  Clark  Road  Crossing.  'I'he 
withdraw,)!  pump,  pipes,  sludge  drying 
ponds  and  sludge  disposal  land  fill  will 
be  loi:.ilcd  on  the  .N'evv  River  floodplain. 
The  waler  Ireatment  plant  and  deiip 
well  injection  facilities  will  be  located 
above  the  New  River  floodpl.iin  on  non- 
hgricultur.il  land. 

When  operating  at  full  design  rale,  the 
.^O.MVVe  plant  will  us(!  makeup  water  at 
an  ;;ve!age  rate  of  2,")00  gallons  per 
minute.  The  design  rate  for  thi; 
treat;;^ent  plant  is  3000  gallons  pel 
minu'p.  which  corresponds  to 
vvi!hd'"awal  of  5000  acre-f<;el  per  year  of 
uater  from  the  N(!w  River.  'I'his 
witbdriiw,)!  rate  is  about  5',  of  ihi; 
average  New  River  flow  at  the  Clark 
Road  Cr(jssing. 

/.Ii'ji!'fi(  ctinn  iii  Issiirs 

The  fi)ll(ivving  issues  will  be  an.ilyy.ed 
in  pnp.ning  the  environmental 
.-issrssn'enl.  The  list  is  not  intended  to 
tie  all  inclusive  nor  is  it  intended  to  be  ;) 
(jredelerminalion  of  impacts. 

1.  Fill  I  ts  ()(  pl.ii  eiiirnl  nl  llu'  uafcr 
liralnicril  (,;r,i!ily  on  the  llooilplaiii  of  ihf 
\'i",v  Rr.ei.  r.}i..  (1(10(1  h,i/,nd.  (iisliiili.-tni c  o! 
llie  n.!':(r.il  on  iionincni.ii.  eli.. 

2.  F.ffi'i  Is  of  w.iler  vvilli(li;iw,i!  nii  ihi: 
Fip.irina  (  onimimilics  .ilting  the  Neu  Ri\ci 

3.  Kfi.'i  Is  of  vvitler  vvithdr.ivv.il  on  the 
■.vfli,in(]s  biirri)un(tJnK  the  S.illon  Seii. 

4.  A!!i'rn;i!i\.ps  lo  the  pfnposcii  ii'-'c  ol  Ihe 
floo(ipl.)i!i,'ucll.i:u!s 

CtiinmrDls 

All  intfiesled  parlies  .ir(!  ni\.iled  lo 
sclmiii  ( ontnun-.ts  or  suggestions  l)\ 
J,inuar:,  h.  19W)  to: 
Ms.  K.ilhleen  Schlegel.  Pii)gr,ini 

M.):-!ager.  Heber  Loan  Cjuaianty 

AppJication.  San  Francisco 

Opt^/ations  Office.  133.3  Broadwav. 

Oakland.  CA94G1 2. 

Fgf  general  infoimatioii  on  the 
assessment  prmcss  ct)ntact: 
-X'F.PA  Affairs  iDivision.  Office  of 

Environment. d  C(jmplianc('  and 

0\  er\  ievv.  Office  of  tht;  Assistant 

Sen-  iary  for  Environment.  U.S. 

Dei',irtnient  of  Energy.  AT'I.N':  Mr. 

R.ivmond  Pelletier,  Rm.  4G-047. 

j-brresial  Building.  1000  Independence 

Avenue.  S.W..  Washington.  D.C. 

2058.'),  202-2.52-4010. 

Dot.  (i:  Uer.i'nihei  in.  IHIid. 
Ruth  C.  Clusen. 

Aas'atuiii  Sri  ji'liuy  for  Kiniror.mi'iit. 

\',V  l).i.    f:.>-!)!(>(l  ^Il,.,)  IJ-Zi-fll).  H<j  ..ml 
BILLING  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

|OPP-C31021A;PH-FRC  1712-2] 

E.  I.  du  Pont  de  Nemours  &  Co.; 
Approval  of  Application  to 
Conditionally  Register  Pesticide 
Product  Entailing  Changed  Use  Pattern 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  .Notice. 

SUMMARY:  E.  I.  du  Pont  de  Nemours  S 
Co..  has  rpcei\ed  conditional 
registration  for  the  pesticide  product 
VELPAR  weed  killer,  which  contains  90 
percent  of  the  active  ingredient  3- 
cyclohe\yl-6-(dimelhylamino)-1-methyl- 
l!3.,S-triaz:np-2,4(1//.37/)-dione 
permitlijT^  a  significant  change  in  the 
use  paiteni  from  noncrop  use  to  crop  use 
for  the  control  of  weeds  in  sugarcane. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F.  Mounlfort.  Product  Manager 
(PM)  23,  Registration  Division  (TS- 
767),  Office  of  Pesticide  l^rograms. 
Environmental  Protection  Agency. 
Rm.  E-351.401  M  Si.  SW., 
Washington.  D.C.  20460,  (202-7o,i- 
1397). 

SUPPLEMENTARY  INFORMATION:  FT'A 
issued  a  notice  that  published  in  the 
Federal  Register  uf  October  2. 1978  |43 
FR  45474)  that  E.  1.  du  Pont  de  .\(;ni(nirs 
&  Co..  Wilmington  DE  19898  h.id 
submitted  an  applicition  to  the  EPA  to 
amend  the  registration  of  the  pesticide 
VELPAR  weed  killer  (EPA  Reg.  No.  352- 
378).  containing  the  active  ingrc^dient  3- 
cycIohexyl-6-(dimethylamino)-l-methyl- 
1.3.5-tiia/.ine-2.4-C!.'/.3//7-dione  at  90 
percent.  The  application  proposed  thai 
the  use  pattern  of  this  pesticide  product 
be  changed  from  noncrop  use  to  crop 
use  for  the  control  of  w(M!ds  in 
sugarcane.  The  application  also 
proposed  that  the  pr(iduct  be  classifi(;d 
for  general  use. 

On  November  17,  1980.  E.  1.  du  Pont  de 
Nemours  was  granted  conditional 
regislr.ition  for  the  pesticide  product  for 
contiol  of  \\  eeds  in  sugarcane. 

The  product  has  been  .issigned  EPA 
Registration  .\o.  3,52-378.  A  copy  of  the 
approved  label  and  list  of  d.it.i 
references  used  lo  support  riigistration 
are  available  for  public  inspection  in  the 
office  of  the  product  manager. 

The  data  and  other  scientific 
information  used  to  support  registration, 
except  for  material  specifically 
protected  by  section  10  of  the  Federal 
lnse(.ticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (92  Stat.  819;  7 
U.S.C.  136)  will  bo  available  for  public 
inspection  in  the  Information  Services 
Branch.  Rm.  EB-So.  EPA,  401  M  St.  SW.. 


Washington.  D.C.  20460.  202-J26-8H.=J0. 
in  accordance  with  section  3(c)(2)  of 
FIFRA.  within  30  days  after  the 
registration  date  of  November  17.  19H0. 
Requests  for  data  must  be  made  in 
accordance  with  provisions  of  the 
Freedom  of  Information  Act  and' must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  EPA  401  M 
St.  SW..  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  pioduci 
by  name  and  registration  number  and  (2) 
specify  the  data  or  information  di-sired. 

(Soc.  3(c)(5).  92  Slat.  84-  {7  f  S  C   VM-)) 

D,ilf»d;  Decpmhpr  18.  1H8fl. 
Robert  V.  Brown, 

Acting  Deputy  Assistant  AJminiatnit,  <i  Uu 
Peaticidc  Programs. 

(IT!  !).)(    »0-)ni20  FlW  12-23-..«)  H4.S  .jrnj 
BILLING  CODE  6S60-32-M 


I SWH-FRL  1713-5] 


Major  Abandoned  Hazardous  Waste 
Sites  and  Chemical  Spills;  Clean  Up; 
Meeting 

AGENCY:  Environmental  Piolection 

Agency. 

action:  Public  Meeting  .Notice. 

summary:  The  Environmental  I'rolection 
Agency  Vvill  hold  a  public  meeting  on 
The  Comprehensive  Environmental 
Response.  Compensation,  and  !j.)bilil> 
Act  of  1980  ("Superfund  Bill")  to  discuss 
plans  and  actions  for  the  clean  up  of 
major  abandoned  hazardous  w.istc  sites 
and  chemical  spills. 
DATE:  Pubic  Meeting:  Monday,  j.inu.iry 
19.  1981.  9:00  a.m.  to  12:30  p.m. 
ADDRESS:  Holiday  Inn.  Federal  Center 
Plaza.  550  C  Street.  SW..  Washington. 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Cohen  al  (202)  75.S-9685 

Marc  Tipermas, 

Din'i  tor  of  the  Offn.v  of  Aimlysis  oml 

Program  Division.  ;•;  OWl\.\J. 

jl'k  1)...    «)-li)l  i.i  r  1.  d  IJ-J  i-W:  «  4S  ......i 

BILLING  CODE  6S6C-30-M 


IOPTS-53019;  TSH-FHL  1712-61 

Premanufacture  Notices;  Monthly 
Status  Report  for  October  1980 

agency:  Environmental  Prolet  tion 
Agency  (EPA). 
action:  .Notice. 


SUMMARY:  Section  5(d)(3)  of  the  To.xic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  publish  a  list  in  the  Federal 
Register  al  the  beginning  of  each  month 
reporting  the  premanufacture  notices 
(PMN's)  pending  before  the  Agency  and 
the  PMN's  for  which  the  review  period 
has  expired  since  publication  of  the  last 
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monthly  summary.  This  is  the  report  for 
October  1980. 

DATE:  Written  comments  are  due  no 
later  than  30  days  before  the  applicable 
notice  review  period  ends  on  a  specific 
chemical  substance. 
ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Management  Support  Division,  Office 
of  Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency, 
Rm.  E-447,  401  M  St.  SW., 
Washington,  D.C.  20460,  (202-755- 
8050). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirk  Maconaughey,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-210,  401  M  St.  SW., 
Washington,  D.C.  20460.  (202-426- 
3930). 
SUPPLEMENTARY  INFORMATION:  Section 
3(a)(1)  of  TSCA  (90  Stat.  2012  (15  U.S.C. 
2G04))  requires  any  person  who  intend.s 
to  manufacture  or  import  a  new 
chemical  substance  to  submit  a  PMN  to 
EPA  at  least  90  days  before  manufacture 
or  import  commences.  A  "new" 
chemical  substance  is  any  substance 
that  is  not  on  the  Inventory  of  existing 


sub.stances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  EPA  first 
published  the  Initial  Inventory  on  June  1, 
1979.  Notice  of  availability  of  the  Initial 
Inventory  was  published  in  the  Federal 
Register  on  May  15, 1979  (44  FR  28558) 
and  the  notice  of  availability  of  the 
Revised  Inventory  was  published  on 
July  29.  1980  (45  FR  50544).  The 
requirement  to  submit  PMN's  for  new 
chemical  substances  manufactured  or 
imported  for  commercial  purposes 
became  effective  on  July  1, 1979.  EPA 
has  90  days  to  review  a  PMN  once  the 
Agency  receives  it  (section  5(a)(1)). The 
section  5(d)(2)  Federal  Register  notice 
indicates  the  date  when  the  review  * 

period  ends  for  each  PMN.  Under 
section  5(c),  EPA  may,  for  good  cause. 
extend  the  review  period  up  to  an 
additional  90  days.  If  EPA  determines 
that  an  exiersion  is  necessary,  it  will 
publish  a  notice  in  the  Federal  Register. 
The  monthly  status  report  published 
in  the  Federal  Register  as  required  under 
section  5(d)(3),  will  identify,  (a)  PMN's 
received  during  the  month;  (b)  PMN's 
received  previously  and  still  under 
review  at  the  end  of  the  month;  (c) 
PMN's  for  which  the  notice  review 


period  has  ended  during  the  month;  and 
(d)  chemical  substances  that  EPA  has 
added  to  the  Inventory  during  the 
month.  Therefore,  EPA  is  publishing  the 
October  1980  PMN  Status  Report. 

Interested  persons  may  submit  written 
comments  on  the  specific  chemical 
substance  no  later  than  30  days  before 
the  applicable  notice  review  period  ends, 
to  the  Document  Control  Officer  (TS- 
793),  Management  Support  Division, 
Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm.  E^47,  401  M  St.  SW.. 
Washington.  D.C.  20460.  Three  copies  of 
all  comments  shall  be  submitted,  except 
that  individuals  may  submit  single 
copies  of  comments.  The  comments  are 
to  be  identified  with  the  document 
control  number  "[OPTS-53019]"  and  the 
specific  PMN  number.  Nonconfidential 
portions  of  the  PMN's  written  comments 
received  on  individual  PMN's,  and  other 
documents  in  public  record  may  be  seen 
in  the  above  office  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Dated:  December  18,  19B0. 
Edward  A.  Klein. 

Director,  Chemical  Control  Division. 
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PMN  No. 


Idenlity/genefic  name 


FR  citation 


Expiration  date 


I.  Premanufacture  Notices  Received  During  the  Month 


80-272 
80-273 
BO-: 75 


/V-Methyl-/V-glucitylsiearoylamfde 

Amines.  Co ,.  alKyldime'.hyl.  phosptiate  salt  

Polymer  of;  Tall  oil  fatty  acid,  isophitialic  acid,  tnmettiylol  propane,  trimellillc 

antiydride.  mettiyl  mettiacrylate,  ettiyl  acrylate,  methacrylic  acid,  hydroxy 

ethyl  methacrylate 
Genenc  name  Styrene  acrylic  polymer 


80-276 : 

80-277      „ Genenc  name:  Modified  terpolymer  of  mixed  alkyf  acrylates 

30.278 Generic  name:  Mclihed  copolymer  of  mixed  alkyl  acrylates 


Polymer    of:    2,2-Dimrthyl    1.3-propanediol:    2,2,4-tnmethyl    1,3-pentanediol 

isophthalic  acid,  and  fumaric  acid 

Genenc  name:  Hydrogen  zeolites  ■ 

Polymer  of   Propylene  glycol,  neopentyl  gtyco*.  isophthalic  acid.  Empol  1022 

dimeric  tatty  acid,  tnmellitic  anhydride  polymer, 

Aminoalkanol  salt,  as  a  ZS".  aqueous  solution 

Genenc  name.  Styrene  melhacr/late  acrylate  polymer 


80-279  

80-280    

80-281    

flC-382 

80  283   

80-284     Generic  name:  Poiymer  of  alkanediols  and  cartxjmonocylcic  anhydrides.. 

80  286       ■. /V(4-Oiazo  pfienyl)  morpholme  heofluorophosphate 

80-287  .^ Polymer  of:  Tall  oil  fatty  acid,  isopt-.thalic  acid,  therephthalic  acid,  pentaerythri- 

tol.  tienzoic  acid,  and  Inmethylol  propane. 
50-288  Polymer  of    Soybean  oil.  pentaerylhnlol.  isophthalic  acid,  benzoic  acid,  ler- 

ephinaJic  acid. 

80-289 Amines,  isopropyl,  distillation  residues 

80-290     .• Amines,  ethyl.  disliHdlion  residues 

80  291 Polymer  of.  Epoxy  resin    bisphenol  A,  paraformaldehyde,  dibutylamine,  and 

diithanolamine 

80-292 Generic  name  Disubstiluled  carbopolycyc'lc  derivative 

80-293 Genenc  name:  Dimethyl  alkylmettiyf  silicone  glycof  copolymer 

80-294       Generic  nanie:  Siloxarie,  alkoxyiated  aminoalKyt 

80-295 Generic  name  Disubslituted  nitrobenzene 

80-296  Generic  name:  Ethyl,  substituted,  (((suffopfopyl)  heteropdycyclic)  methyl)  al- 

kenyl  heteropolycycle 

80-297 Generic  name:  Ethyl,  substiiut'^d,  methytieteropolycycle  tosylate 

80-298 Generic  name:  Substituted.  methytheteropoJycycte 

60-299 - Generic  name:  Disubstituted  benzene  

80-300...  Genenc  name:  Bis  (Nitro.  substituted  phenyl)  substituent 

80-301 „. Cyclohexane,  1.1   methylene  bis  [4-isocyanato-,  reaction  products  with  1,3- 

isobenzofurandione,   polymer  with    1,6-hexanediol,    alpha-hydfo-omega-hy- 

droxypolyoxy  [1,4.butancdiyn.  and  (2-hydroxyettiyl)-2-prope,noate. 
80-302 Generic  name:  Modified  polyester  based  on  cartximonocyclic  anhydride  and 

alkanediols. 


45  FR  73128  (11/4/80) Jan.  1.  1980. 

45  FR  73128  (11/4/80) Jan.  1.  1980. 

45  FR  73132  (11 '4/80) Jan  4,  1981. 

45  FR  71415(10/28/80) Jan.  4.  1981 

45  FR  71415  (10/28/80) Jan.  4.  1981. 

45  FR  71415  (10/28/80) Jan.  4.  1981, 

45  FR  73128  (11/4/80) Jan.  5,  1981. 

45  FR  74562  (11/10/80) Jan.  7.  1981. 

45  FR  73131  (11/4,'80) Jan,  8.  1981 

45  FR  75752  (11/17/80) Jan.  12,  1981, 

45  FR  74993  (11/!3/a0) Jan.  13.  1981. 

45  FR  75752  (11/17/80)  Jan,  14.  1981. 

45  FR  74993  (11/13/80) Jan,  19,  1981. 

In  preparation Jan,  19,  1981. 

In  preparation Jan  19.  1981. 

45  FR  75750  (11/17/80) Jan  21,1981. 

45  FR  75750  (11/17/80) Jan.  21,  1981. 

In  preparation Jan.  21,  1981. 

In  preparation Jan.  21.  1981. 

In  preparation Jan.  25.  1981. 

In  preparation Jan.  25,  1981, 

In  preparation Jan.  25,  1981. 

In  preparation Jan.  25.  1981. 

In  preparation Jan.  25,  1981. 

In  preparation Jan.  25,  1981. 

In  preparation Jan.  25.  1981. 

In  preparation Jan.  25,  1981. 

In  preparation Jan.  25,  1981. 

In  preparation Jan.  26,  1981. 
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PMN  No 


kJentity/genenc  name 


FR  citation 


txpnaiioii  dale 


I.  Premanufacture  Notices  Received  During  the  Month  —Continued 


80-303 
8C-304 
80-305 
80-306 
80-307 

8O-310 


80-31  ■•       ....- Butanenitrlle,  2-methyl  Z-ammo 

60-312    „.„.„.„_—..„..«.«»» /V-lsocyanatotolyl-abieiamioe 


Generic  name:  Substituted  alkyi  oeroxycarbonale In  preparation 

Generic  name  Alkyl  substituted  chiotoca'bonic  add  „ In  preparation.. 

Generic  name:  Elastomenc  urethane,  . In  preparation, 

Genenc  name:  Urea/caibamate  lEcque;      ,     ,  m  preparation . 

Polymer  of  tall  oil  fatty  acids.  r>ccpeniyl  giycol.  trimethylol  ethane,  phthaiic  an-  In  preparation,, 

hydride, 

Buianenitnle,  2-methyl,  2.2  azotis „ „ In  preparation.. 


In  preparation.. 
In  preparation. 


Jan  27  1981 
Jan  27,  1961 
Jen  26  1981 
Jan  27  1981 
Jan  2?   1981 

Jan  28.  1981 
Jan  28.  1981 
Jan  28.  1981 


II.  Premanufacture  Notices  Received  Previously  and  Still  Under  Review  at  the  End  of  the  Month 


Ki-169 


tr-  •  i;o 


ec--.si 


45  FR  54854  (8/18'80) 
45  FR  56429  (8/25/80) 


.    .. ,. ...,.,  Bisphenol  A-epoxy  resin,  1  4.buiane<^!0l,  pare  ammo  benzioc  acd  and  phthaiic 

anhydride  polymer. 
Copolymer  from  dtmethy!  t€'6i;'',i^aiate,  afptia   omega-hyJrc>v  tpr-n-nated  ali- 
phatic tiydrocarbcns  a'^d  a  pclya'kiiene  glycol, 

.^„ _..,„..         Polymer  of.  Methylene  bis  (<-4-cyciohe»yl  'socyanaie),  po'y  orcpyie'ic  glycol    45  FR  59196  19/8.80) 

hydroxy  ethyl  acrylate  ard  pc-ycxv  propylene  diamine 

Er-192      _.....'. Generic  name  Very  short  0*1  nc'>o>!C?',zirg  ai>,yd 'esin  

Ki-193 Neopentyl  glycol,  1,6-fe>aneCC.'  si-pic  s;*i  cMi-aiiC  anhydride,  and  liimeliitic 

anhydride, 
Bt-'W      „ „.M 2,2.4-Tnmelhyl-1  3pe-tanec  ol  i  6-hexer^a  ol  pMhalic  anhydride 


45  FR  58201  (9/2/80) 

46  FR  58194  (9/2/80) 


eo-196 „ „ „..«„..»..,.. Generic  name  Substituted  ai*.' o«aT.io€ 

60-196 „..„„„ _..„.„ „....^2.M Generic  name:  Tnmethyi  monocyc'ic  ethyl  B'kenal „„ „ 

60-137     „_..,...„._._,.._„.♦..-..«. «...       Generic  name:  Tnmethyi  monociclic  e'.*iyi  ^l^enol „..„..~~ ..„.»„.... 

60-188 -..,_ „.„.„.», » » Generic  name  Styrene  acr/ic  ie'ooiymer „ 

80-199  ,..._.„„..™.....^.M.™w™..„..™..... Generic  name:  Methyl  a.minoheteropolycycic -.._» «..-.— 

60-209  „.,..,...„  ,,  „ ,„.,, Genenc  name  1-Substitut6d-i-(p-Subs;i;j€dphenyl)ethane    

80-201  .    .„™.»..„...^™„...„.»...._-,— »...- Generic  name:  1-Substiiuteo-i-(iiSi.bstitutedheteromonocyclic)phenyl)ethane, 

eCi-202       „™..„.™.„...M „...„..- Generic  name:  1Subslituled-"i-(4-(SLb3t::uted'-eteromonocyclic)phenyl)ethane 

ec-iC3      ,_«.. „ Generic   name    p-(Methyisi.'bsiituted)(suDstiiuteObenzencj,    Inethyiammomum 

salt. 

er-rct      Generic  name:  1-Substui.1ed-4-'methy'saCst.;uted)tienzene 

f:0-205       _ „..        Generk:  name:  l-M'3ih/!suEs;i:-'3c;-4-iS-c;t-;utedheteromonocyclic)t)enzene 

K^rOE     - „ „ 2-Oxepanone.  polymer  *!h  i-4.tot£-«.->ol.  1.3-aiisocyanatomeiiiyi  benzene. 

and  (2-hydroxyethyi)-2-propencaie 

ec-iCS     _.„,..-..,„.„ ,.„M..M Generic  name:  Bis(l-poiyamiro-2-a'kyl  imida20line) 

60-210 ,_....M~».«.>»»...M..». Generic  name:  Bis(1-polyamino-2.»»i'i  imidazoline), 

60-211     ....__.— M- Generic  name:  Polylet'amctr) 'er*  ^cc-i   a:.ph3lic  polygiycol   and  alkyl  dnso- 

cyanate, 
ec.-2i2       Generic  name:  Addjct  of  poii1e'..'am£"*'yleie  glycol,  aliphatic  po'yglycol,  an- 

ptiatic  diisocyanate,  £,":1  an  s.'v,'  d,.'Socy3''3',e 

6C-213      .,.. _ Generic  name:  Halogenated  ccpo> ester  resin 

80-214  _ Generic  name:  Polyester  o1  a''C'~atc  pci-jOls  and  aromatic  diacids 

eO-215  Generic  n^me:  Slyrene-acrytate  ccpc^mei ~ 

60-216  Genenc  name:  Methyl  fatty  e.-id  ester „ , 


45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 


56194 
58194 
59196 
59196 
58194 
60003 
6C003 
60003 
60003 
60003 


(9/2/80)    . 

(9/2/80) 

(9/6/80) 

(9/8  80)    . 

(9/2/80).... 

(9/11 '80). 

(9/11/80). 

(9/11/80) 

(9/11/801 

(9.11/60), 


45  FR  60003  (9/ 11/80). 
45  FR  60003  (9/11/80). 
45  FR  592C0  (9/8/80) 

45  FR  60006  (9/1 1/80) 
45  FR  60006  (9/11/80). 
45  FR  60006  (9/11/60). 

45  FR  60006 (9/11/80) 


80-217, 
80-218 

eo-2is 

f«:-220. 

Ki-221 
80-222 
0^223 


Generic  name.  Aromatic  tnsaio  dye — „...„..« 

Genenc  name:  Aromatic  tisc-io  Ociiei  dye  ., — — .^ .....™- 

Generic  name' An  aS'Pha'ic  estei 

Genenc  name   Polyfcasic  aod  esvei  ol  mixed  shon  alkyk  mono  alcohol  and  a 
polyol. 

Cyclohexarecarbonit,'  le   1,1  oicb.i _ . — ,..„ „ - 

CyclohexanecartKDnitnte,  1-a."":T0  ..-. 


45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 

45  FR 

46  FR 


60008 
6C009 
61023 
61021 
61021 
61021 
62194 
62985 


46  FR  62195 
45  FR  62195 
45  FR  61019 


(9/11/80). 

(9/11/80)., 

(9/15/80) 

(9/15/80) 

(9/15/80), 

(9 '15/80) 

(9/18/80) 

{9/22'80) 

(9/18/80) 
(3/18/80) 
(9/15/80). 


Polymer  of:  1 .6-Ke«anecliol.  tetephl^atic  acid,  neopenfyl  giycol.  tnmelletic  an- 
hydride, adipic  acid,  and  iscphthanc  scid 

i\i,-22i „ Polymer  of:  Isophthalic  acid  (laii  fatty  acd.  tnmelletic  anhydride,  terepWhalic  45  FR  61019  (9/15/80) 

acd,  necpenr"/!  glycol,  and  ti^rrK^ihyi  propane, 

eo-2?5  — ~ Generic  name.  Mono  di,  av  i"  esieis  oi  poiybasic  acids. 


Zi.-27b Dirric'-yi    1,4-cyctot',exanedica'W>yt3le    maleic   anhydride,    neo(iemyl   glycol 

pnthatic  anhydride.  trimethyK:ii  ethane  polyiner 

8(-i'27     ; „ „ Benzoic  acid  fatty  acids  C.  „  ur-salu-alcrt,  .-naleii,  anhydride   and  pentaeiythr 

to!  polymer, 

60^226      „..™.„„.^.... Benrene    propanoic    acid     3.5-bis(M-dimeth,iethyl)  4-hyd'Oxy(!,2-dioxo-1  2 

eiharediyi)  bis  (iminc-2.1-ethanc;.yl)  ester 

80-229        ....-.-.-.. ».......» Generic  name:  Dtchiofo  dirr-eth-cxy  dieihyt  amino,  azobenzene,  scdiu.m  salt 

80-230      - Generic  name,  Fahy  acid  ester 

bO-231      _ Napinalene.  1.2  3,4-ietrahyd'0-l.2.4,4-iel;3meihyl     

60-232 2-Napthalene  elhanol.  5,6,7.6-l€i:aryatobeta,  5.5.8.3-penta  methyl 

80-233 Poiy.^er  of  ad, pk:  acd,  benzoic  ac^.  necoentyi  glycol,  phthal'r  anhydride,  pro- 
pylene glycol,  trimethyiol  ettiar.e.  taH  oil  tatty  acids. 

tiO-234   " .- Adipic  acid,  dimethyl  1.4.cyclohfxanc  Ocaitxixylal'?.  maleic  anhydride,  neo- 

pen^,!   glycol,   phtfialic   enhydiide,   InrneiMic   anhydrkle.   inmethylol   ethane 
polymer. 

et.-236  -.         2-Pyridinamine.  W,  A/-aimethyl ..-. 

80-236    ■ ~ - Generic  name.  Aliphatic  poiyurei'-a.-.e  water  borne  dispersion „_..„ 

80-237   « „....».«...» „......»»..». Generic  nar^e:  Alifhatic  poiyureth.ar'e  *3teF  borne  dispersion -..«„ 

60-236 _......„.„..„„..„..„..._—«-.»..       Generic  name  Glycerine.  1-a«fi-.cate  3-si,-Bstituled  alkanoate 

eO-239    „ -.._ » 2,2.4-Tnm6thyl  1  S-per.ianediol,  trimeiryictp'opane,  succinic  anhydride,  ad.p'C 

acid,  isophthalic  acid. 

60-240    . ,._ ....-.._«„«,.„..».-..».»«- Generic  name-  Ethene-aikene-vmy  cartx)nyf  a^-'ne  polymer 

80-241  _..._.„....„....™^_.™„.»«_» Generic  name'  Polyurethare  poiyscrylic  polymer       • 

80-242 „... » M.._ W(2-Hydroxypropyl)-A/-tris(5-»ydioxy-2-oxop€nryi)-amonium  acitate 

60-243 ...-,..„ 2.2  4-Tiimethy|.1,3-pentancdiol.  tnrT>ethyk3tpiopane.  succinic  anhydride  ttemel- 

litic  anhydride,  adipic  acid,  and  isophth.aiic  acid, 

60-244 _ 1-Nitronaphthalene-6-sulfo-iic  acid  potassium  salt,,    - - 

60-245 ™ _ l-Nitronaphthalene-7-sulforic  acki,  pc'-atsium  sail _ 

60-246 _ Generic  name:  Dtsubstituted  r*ptadecane -.._ _..„..«...,.™ 

t'0-247 - Genenc  name:  Aliphatic  diol  _...«.„.„._..-.,«.«. 


45  FR  62985 

45FR6t022 

45  FR  61022 

45  FR  62194 

45  FR  62987 
45  FR  62898 

45  FR  62197 

46  FR  65664 
45  FR  65662 


(9/22/80) 
(9/15/80), 

(9/15/80), 

(9/18/80), 

(9/22/80) 

(9/22/80) 

(9/18/80), 

(10/3/80) 

(10/3/80) 


46  FR  63343  (9/24/80) 


45  FR  65034  (10,'l/80) 
45  FR  63347  (9/24/80) 
45  FR  63347  (9/24/80), 
45  FR  65662(10/3/80). 
45  FR  639'9  (9/26/80). 

45  FR  63030  (10/1/80) 
45  FR  63345  (9/24/80) , 
45  FR  64245  (9/29/80) 
45  FR  65033  (10/1/80) 

45  FR  65029  (10/1/80) 
45  FR  65029(10/1/80), 
45  FR  6503.' (10/1/80) 
45  FR  65032  (10/1/80). 


Nov  2   1980 
Kov  2   1980 


fjcv 


1960 


Nov  3.  1380 
Nov  3.  1360 


Nov  3. 

l>iov  3. 

Nov  5 

Nov  5 

Nov  6 

Nov  6. 

Nov  6, 

Nov  6 

Nov  6 

Nov  6. 


1960 
1380 

iseo 

1980 
1980 
1380 
1980 
1960 
I9t}0 
1960 


Nov  6,  '3SC 
Nov  6  1930 
Nov  9,  1960 

Nov  IV  1580 
Nov  n  1980 
Nov   11.  1980 

fvov    11.  '960 

Nov  16   1960 

'Jov  16   1980 

Nov  17.  1980 

Nov  17,  1980 

Nov  IB.  1980 

Nov  18,  1980 

Nov  18,  1960 

l*3v  19.  1960 

Nov  24.  1980 
Nov  24,  1980 
Nov   24    1980 

Nov   24    1980 

K>ov  24,  1980 
Nov   19.  1960 

Nov   24.  1380 

*iO>i  24.  19S0 

Vcv  24.  1960 

Nov  25.  1980 

Nov  26.  1980 

Nov  26.  1980 

Nov  26.  19S0 

r^ov  27   fiSQ 


Nov  27  I960 

Nov  27.  1930 

Dec  1.  1980 

Dec  2.  1980 

Dec  2.  1980 

Dec,  1,  1980 

Dec  3.  1980 

Dec  4.  1980 

Dec  7.  I960 

Dec  7  1980 

Dec  7.  1980 

Dec  7.  1980 

Dec  7.  ISSO 
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80-248 


80-249 
80-250 


II.  Premanufacture  Notices  Received  Prevtously  and  Still  Under  Review  at  the  End  of  the  Month-Continued 

Azelaic  acid.  1.4-cyrlohexanedimethanol,  dimer  acid,  difnethylof  propionic  acid,  45  FR  65033  (10/1/80) Dec,  8,  1980 

rnothytene-bis  (cyctoheryl  isocyanate).  neopentyl  giycol,  tnmothytolpropane 

Ge^^me  Al,phat«:  po'.urethane  water-borne  d^peraon 45  FR  65034  (10/1/80) Dec.  9.  198a 

Propylene  glycol,  ethylene  glycol  lerephthalc  3;iiJ  polymer,  phthaiic  anhydride.   45  FR  65664  (10/3/80) Dec.  1 1.  1980. 


* 

_    "V 

Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24.  1980  /  Notices 

85151 

PMN  r^o                                                                   Manufacture!                                                                           Chemical  identity 

FR  citation 

IV  New  Substances  Added  to  ttie  Inventory  During  the  IMontti 

80-33 - 

80-68-          -.... 

,.„ Sherwin  Williams                               Vegetaoie  otl  fatty  acid  ester 

..„,.»,„....       . Cook  Paint  and  Van.sh  Company        .,     ._ Caprolactone,    ethylacrylate.    hyd'OnvP'o;  vHrnefyl   ac-ylate,    stre.ic 

45  FR  23509 

(4/7/80) 
45  FR  270C7 
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II.  Premanufacture  Notice*  Received  Previously  and  Still  Under  Review  at  the  End  of  the  Month— Continued 


80-248 


80-249 
80-230 


8C-25I 
80-252 


_ Aielaic  acir).  l,4-cyr!orieKanedimelha(iol.  dimer  acid,  (JlfT)et^ylo^  propionic  acid. 

rnoltiylene-bis  (cycloheKyI  isocyanate),  neopentyl  glycol.  Irimothytolpropane 

potymer. 

Generic  name  Aliphatic  po^urethane  waler-borne  dispefsion 

-•■••■••■••■■-•■■■••■••••■•••■ Propylene  gtycol.  ethylene  glycol  terephthalic  3;iiJ  polymer,  phthalic  anhydride, 

and  maleic  anhydr'de 

Generic  narn«:  Carbomonocyc'ic,  cartxipolycyciic  Do4yeslef  - 

Genenc  name:  Acrvtoxyelhylheteromonocycie 

80-253       .  ".'   !!I!!ZZ"I""!1"' Coconut  (atty  acids.  b<?n;o«;  acid,  isophthai*:  ac<d,  neopen!/  glycol,  propylene 

glycoi- 

a0_254 „ Genenc  name  Oimer  (atty  acid  polyarrwle  - 

80-255      "       - * I-Oclanamine.  IV,  A/ dimelhyl -,  phosp'iale  sail 

33.258 rr"'.ZL...""!l'Z""..!'....! Genenc     name:     MethylazirJ.nylcarbonyliniino    Oleyi    triimiJo    diisophorone 

poly(p'Opylene  gtycol) 

80_257 Generic  name"  Unsatuiaifp  branced  onam  nydrocartxm  having  10  cartxxi 

atoms 

gO_25a Generic  name:  Unsaturated  txanched  cf.a<n  iielone  having  12  cartx)n  atoms ,,.. 

80-260  !,^!i"  r..I!!"Z!!!!IZZ"....] Generic  name  Neutralijrd  polymer  o(  serene,  alVyt  acrylaies.  and  substituted 

alkyl  melhacr-^iales 
g^,_26t  _ Polymer  ot   Palm  oii,  coconut  oil  oentaerythntol.  benzoic  acid,  phthalic  anhy- 

dride, and  maieic  anhydride 

.,   Generic  name.  Fatty  acids,  esters  «:!n  poiyois 

Unseed  oil,  styrene,  glycerine,  loUCf-e  Jnbooyanale     

""__ _ Benzenaminc,  [/V-(1-melhyihexylidane|  VH  n«;nyi  b«iylic»eneM,4-m«Hiyl«ne  bill, 

r"r"Z!"."""ZZ! Generic  nan^e  Di  (subst.tu!od  alkyl)  ca-tjomonocycljc  dicartxjxylate 

l.'Z!'.!!I!!"!I!!l"I"I"''r.ll Genenc  name  Polymer  ol  alkar.jdimc  acids.  r-e'hyl-2-(hydroKymethyl)-1,3-pro- 

panediol  2.2-dimelhyi  1-1,3-propanedioi 

Genanc  .name  Substituted  phenol,  reaction  producis  with  sulfur  chlohde 

_,   Genenc  name:  Eslenlicd  polyamc  acid 

90.269  „ Genenc  name  Dineca^kyl  esler  ol  ylycenre  

80-270  Z'' '""I"...l.! -.   Polymer     of     glycidyt     melharrylale,     hydoify     propyl     methacrylale, 

hydfOKy    stearic  acid,  mol.'iacrylic  acid,  methyl  methacrylale  polymer. 


45  FR  65033(10/1/80) 


45  FR  65034  (10/1/60). 
45  FR  65664  (10/3/80). 


45  FR  69293  (10/20/80). 
45  FR  67449  (10/10/80). 
45  FR  67450  (10/10/80). 

45  FR  67450  (10/10/80). 
45FR67751(IO/14/80). 
45  FR  73127  (11  ■4/80)... 


aO-262 
80-263 
80-264 
60  265 
80-266 

80-267 
80-268 


12 


45  FR  67761  (10/14/80).. 

45  FR  67761  (10/14/80).. 
45  FR  69293  (10/20/80)  , 

45  FR  71419(10/28/80),, 

45  FR  71418  (10/28/80),. 
45  FR  73130(11/4/80)..,, 
45  FR  73127  (11/4/80)  ,.. 
45  FR  73125  (11/4/80)  ... 
45  FR  73125  (ll,''l/80)..., 

45  FR  72785  (11/3/80)  ,„ 
45  FR  70107  (10/22dO) 
45  FR  74558(11/10/80)  , 
45  FR  74558  (11/10/80),, 


Dee  9,  1980 


Dec,  9,  1980 
Dec,  11,1 980 

Dec,  11.  1980 
Dec.  15.  1980. 
Dec.  15,  1980 

Dec,  15.  1980 
Dec,  16,  1930 
Dec,  17.  1980 

Dec.  17,  1980 

Dec.  17.  1980 
Dec   18.  1980 

Dec.  21.  1980 

Dec.  21.  1980 
Dec.  22.  19fi0 
Dec  25,  1980 
Dec,  25.  1930 
Dec,  25.  1 960, 

Dec.  28,  1980, 
Dec,  28.  1980 
Dec,  28,  1380. 
Dec.  28.  1980 


III  Premanufacture  Notices  for  Which  the  Notice  Review  Period  Has  Ended  During  the  Month:  (Expiration  of  the  Notice  Review  Period  Does  Not  Signify 

That  the  Chemical  Has  Been  Added  to  the  Inventory) 


80-157 
80-153 
80-159 

80- 'SO 
60-161   . 

TO- 162 

80-163 

80-164  . 

80-165. 

80-166 

80-167 

80-168 

80-169 

80- I  73 

90-'71 

fl0-'72. 

«0   '74 

80-175 

8C-I'7 

.eo-i'R 

90-:'9 

90  teo 

M    'SI 


SO- 

183 

TO- 

.18.1 

TiC 

135 

9n- 

135 

8.T 

-187 

Genenc  name:  Halogenated  pciyimtde 

Polymer  of  Epoxy  rosir,  m.aleic  annydr.de,  huianol.  siyre.nc  nei.hacrylic  acid  .. 
Genenc  name:  Res.n  I'om  mpn,ic3rt)o<,lK  aci  Is.  oolyhyrtric  alcohols.  di.baslc 

acid  anhydride,  polycTba«yiic  acd  anhydrde  and  a  %iK(ir>e  resin. 

Generic  name-  Hydrolyi -d  st3rch-poly-(acry1oniln!e)  copol/mer 

Polvme'  ot  2.2  dimethyl    1  3  prcrnniJol    a  ?  i-l-.Tiothyi.   I  3  pentanediol.  bu- 

tond'oic  acid 
Generic  name:  Lignosullunate  .■ea'-lion  p^^d!JC<  wiiH  n  alkenoic  acid  and  an 

inorganic  salt 

Ger.eric  name  WonosL.bsiil-:'?d  dialkyi  anihne - 

Generic  name  Disubstituteo  indole ..»,™..— 

Ethanediotc  acid.  di-Vbutyl  ester  ,.„.„ „ *^....^ 

Gener.c  name.  Carbocyanine  dye - -..».... 

Genenc  r^ame  Arylhydrazidt?  .  

Genenc  name:  Disufcstitiit»d  pyrazologumazolone 

Genenc  name  Disutistitiiled  cyrazoloquinaioione  ca>t)Oxaldehyde 

Zmc  dibu'yl  dilhioca'bam.ite  dibutylamine  compte«  — .._ _ - 

Generic  name  P.ntycster  piasticzer 

Genenc  name  Polviscbu'f'nyi  succinic  an^yande  nsacfon  products  with  sutiti 

tuted  ethano' 
Ge-erc  name   Polyssw  re2clion  product  wl'i  loiue-e  diisycyanate  acyUte 

terminated. 

Generic  parr\f^  AM-vd  res-r^  po'ymer.  fatty  a:^  arid  u'ethane  modified 

Generic   name    O'irane    pciymer  with   meth,-!   oxirane,    1 , 1  ■-methytenebis(4- 

isocysnalocyc'ohexan?),  and  (2-hydro<ye'n»li-2-p'opa'noaie 
Genenc       name        Oxirano.       polymer       vyit*i       meth./l       oxi'ane,       1.3- 

diisocyanatomethylben.'ene.  and  (2-hy.:lrojyetnvl;  2-0'openoat3 

Generic  name  "socyanal'-  tern-inaled  urethane  prepolytiner 

Genr"  '  nan:e  Pclvm^r  0'  m:*.:^d  alkyl  acj^/lates  

Ger:.c,-!c  name   Pot>ine-  o'   Cirbomcnocyciic  i:ai'bOKyiiC  acid,  alkanediol.  2.5- 

(urandnj! 
Benzpnemethanaminium,  ar-bromootheny1-,\./y/,^,tTfmelhyIc^.ior.Je  (or  sulfate), 

polynier  *ith  di-?thenylbenzfcne  di'Sopropenyibenzpne,  and  2-methyl- 1,3  bu- 
tadiene 

Generic  name  Dimelhy).iminopropyl  fluoroatVyl  adduc:.^  

Polymer  of   Castor  oil  fairy  acid.  benzo:c  acij   epoxy  resm,  fumanc  acid,  sty- 
rene, and  /V.^-d:met'^>!  .?*nanoi  amine 
.   Genenc  name   Poiymc-r  of  hy-lroxyethyl  acrytaia.  sryrfnr.  2  ethylhexyf  acrylate. 

alkyl  me'hacrylale.  substituted  alkyl  acnylate.  a-d  aikyi  mercaplan 

,   /V-Methy!  2.4•dln;t,'0•^'-phc?nyl  6(;r-fluo.-omcthyi|  benzenea.mine 

Genenc  name   1-Amino  J-5ub5tituled-9.10-d'r:yd.-o-9  tC-dioxo-2-9n!hracenesul- 

fomc  atid. 
,   Generic  name  Pnma.ry  amyl  nitrates 


45  FR  51264  (8/1/80). 
45  FR  51264  (8/l/faO| ... 
45  FR  56433  (8/25/80) , 

45  FR  51262  (8/1/80) 
45  FR  51646  (8/4/80),. 

45  FR  51274  (8/1/80)  . 


45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 
45  FR 


51P1C 
51910 
512/2 
51908 
51908 
51908 
51908 
54423 
54422 
52241 


(8/5/80)  . 
(6/ 5/80) . 
(8/1/80)  . 
(6/5/80)  .,, 
(8/5/80).  . 
(8/5/80)  ... 
(8/5/80),... 
(8.  15/80) 
(6/15/80; 
(H/6/801  .- 


45  FR  52213  (8/5/80) 

45  FR  54420  (8' 'i/BO) 
45  FR  54422  (8/ '6/80). 

45  FR  54422  (3  15/80) 

45  FR  52415(8,  7/30)  . 
45  FR  53866  (B  '3/80) 
45  FR  58200  (n/2/8C) 

4j  rn  54423  iS'l'./BO). 


45  FR  58677  19  4/80) 
45  FR  564?9  (B  25'80) 

45  FR  58IB9  (9'2  BO) 

45  FR  54425  (8 '15/ 80) 
45  FR  54854  (8,  !8  80) 

45  FR  35268  (8/19/80). 


Oct. 

4.  1930 

Oct. 

4.  1980 

Oct. 

5,  1930. 

Oct 

6.  1980. 

Oct. 

6,  1980. 

Oct. 

6.  1980. 

Oct 

13.  19-30. 

Oct 

13.  1980 

Oct 

13.  1380 

Oct. 

13.  1980 

Oct. 

13.  1989. 

Oct 

13.  1980. 

Oct. 

13,  1980 

Oct. 

14,  1930. 

Oct. 

14.  IMO. 

Oct. 

14,  19B0. 

Oct. 

15,  1930 

Oct. 

16.  1980 

Oct, 

19.  1980 

Oct. 

19,  1980, 

Oct. 

19  1980. 

Oct. 

19,  1980, 

Oct 

22.  1980 

Oct 

19,  1930 

Oct. 

22.  1980. 

Oct 

23,  1980 

Oct 

28.  1980 

Oct 

28.  1980 

Oct 

28.  1980 

Oct 

28.  1980. 
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confidentiality  for  any  information 
s'jbmitted  as  part  of  a  PMN.  If  the 
company  claims  confidentiality  for  the 
epeuific  chemical  identity  or  use(s)  of 
(he  chemical,  EPA  encourages  the 
submitter  to  provide  a  generic  use 
description,  a  nonconfidential 


Comments  r(;ceived  may  be  seen  in  the 
above  office  between  8:00  a.m.  and  4:00 
p.m.,  Monday  throut;h  Fridiiy,  excluding 
legal  holidays 

(Sec.  5.  90  Stjt  2012  (15  U  S.C  ItHH]] 
Dated:  December  13,  1980 


of  the  product  is  also  expected,  except 
for  minimal  amounts  of  scrap  material 
which  will  be  either  incineratec!  or 
buried  in  a  sanitary  landfill. 

PMN  80-315 

The  following  summary  is  taken  from 
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PMN  rto 


80.^  . 
80-68 

80-127 

80  - 1 29 

80-130 

80-131 

80-139. 

80-157 

80-175 


Manufacture!  Chemical  identity 

IV  New  Substances  Added  lo  ttie  Inventory  During  the  Month 

Sherwin  Williams Vegelanie  oil  fatty  acid  ester 

Cook  Paint  and  Vansn  Company  Caprolactone,   ethylacrylate,    hyd'0);yn'Ot  ylmcfyi   ac-ylate,    st)''e.ie 

acrylic  acid  polymer. 
Claimed  confid?n-i3]  l^.isir.i^ss  I'^fornqqt'on  (C3't  G-rnenc  Name:  Polymer  product  of  a^  dcrylale  esier  a.nd  a  pofyhy- 

droxy  compound 
Geie^al  Pnnt.ng  and  ni-   tnc  ,  Go Generic  Name  Poly  lamide-esteri  re>i"  K3 -669    . , 

Gtne'a!  Printing  and  i-k   inc    Co     ..  .._ „. .       Gtnenc  Na.me.  Poly  (amide-esterl  'esm  ^2-600    _,.._„__>. 

fwiinnesola  f.t.ning  and  Minerals  v3Wj         2  L2-[4-i2-hydr03ryGthcxy)    phe'^v  J     e">e",'l-4      6-bis    ftnchcht-jfo- 

methyl)-1.3.5-tna7ine. 

CSi  /  Genenc  Nan-ie   Polymer  of  epon  lOi-i,  so, a  tatty  acid  sodum  ca;- 

/                                                    bonate,  styrene.  acrylic  acid  di-teri.ary  bu;)""  peroxide 
Du  Pom  j Genenc  Name  Hafogenated  poiyimide  

McClosk?y  Vai"  ^"  '-  :?niDany  of  tne  A'est  .  Genenc  Nanie  AlKyl  resins  poSme'   la'tv  acio  a'ld  u'ethane  mod''  ea 


FR  citation 


45  FR  23509 

(4/7/80) 
45  FR  270C7 

(4/22/80) 
45  FR  42012 

(6  23/80) 
45  CR  44394 

(-/1/80). 
45  Ffl  44394 
.      (7'1'80). 
45  PR  43461 

(6/27/80). 
45  FR  46199 

(7/9/80). 
15  FR  51264 

IS  1/80), 
45  "^P  54420 

(8/ If. -80). 


|FR  Ihii    iti>-i,>\Zi  Fi'ed  i;-J  .-J«l  rt45  dni| 
BILLING  CODE  6560-31 -M 


/  (OPP-180532;  PH-FRL  1712-7] 

Department  of  Agriculture;  Crisis 
Exemption  for  Methyl  Bromide  on  Kiwi 
Fruit 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

action:  N'otice. 

summary:  EPA  gives  notice  that  the 
Plant  I  !ealth  Inspection  Service,  U.S. 
Departnt>nt  of  Agricultiire  (USDA),  has 
availed  itself  of  a  crisis  exemption  for 
the  use  of  methyl  bromide  to  fumigate 
approximately  108, 3G3  pounds  of  kiwi 
fruit  to  treat  Pachy'^rachiiis  pccifirus 
(Lygaeidae)  and  ar.other  insect  of  the 
Lygaeidae  species. 

DATE:  Tiee.tmerit  began  on  September 
24,  lOao,  and  ha?  ent'.ed, 
FOR  FURTHER  INFOHNiATiON  CONTACT: 
Jack  I'..  Housenger.  Regi&:ration  Division 
(TS-7ti7;,  Office  af  Pesticide  Programs. 
Environ.T.enta!  Protection  Agency.  R.ti. 
E-107,  '-lOl  M  St.  SW.,  Washington.  DC 
204G0  (202-426-0223) 
SUPPLEMENTARY  INFORMATION:  USDA 
informed  EPA  on  September  29,  1980, 
that  it  hud  begun  treatment  on 
September  24, 1960,  cf  two  lots  of  kiwi 
fruit,  vM'ighing  approximately  103,368 
pounds,  with  methyl  bromide  at  3 
pounds  active  ingredient  for  2  hours  at 
normal  atmospheric  pressure.  Tl.e 
fumigation  was  to  treat  Packybracbiub 
pacifkus  (Lygaeidi.ej  and  another  insect 
of  the  Lygaeidae  spe.':ies  found  in  a  kiwi 
fruit  shipment  at  the  Port  of  Los 
Angeks.  California.  While  USDA 
anticipated  that  residues  of  inorginic 
bromine  in  or  on  kiwi  fruit  from  the 
treatment  would  not  e.vceed  25  parts  per 
million,  fruit  samples  were  collected  for 
residue  analysis. 

(Sec.  18  as  amended  92  Stat.  819;  (7  U.S.C. 
136)), 


Cited:  Di'crmb-jr  17.  1980. 
.   Robert  V.  Brown, 

.1/7;/;,?  Diputy  Assistan!  Admirislratorfor 
P'Stici.'.c  Programs. 

'R  n  .,.   8fl-»l)i;J  riifd  12-J3-«!,  fl  i;  -IT.) 
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(OPTS-51181;  TSH-FRL  1712-8] 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY;  Eiivirnr.mentai  Protection 

.\gcncy, 

ACTION:  Notice 


SUMMARY:  Section  5!a!;ij  of  the  Toxic 
Substdnoips  Control  Act  iTSCAl  riqu-nes 
any  person  who  intends  lo  rr.anufact.:re 
or  viiport  a  new  chemical  .substance  lo 
submit  a  prtmanufacture  notice  (PMN) 
to  EP/\  at  least  90  days  before 
marufacture  or  ijiiport  comm>ences. 
Section  5(d](21  requires  EPA  to  publish 
in  the  Federal  Register  certain 
i]--rorr!;ation  about  each  PMN  within  5 
working  days  after  receipt.  This  Notice 
f-nnounces  receipt  of  two  PMN'S  and 
provides  a  summary  of  ear.h. 
DATE;  Written  comment'-  by  January  2. 

APDRESS:  Written  curnir.ents  to: 
Document  Control  Officer  fTS-793l, 
Management  Support  Division,  Office  of 
Pesticides  and  Toxic  Substances, 
Eir-ironmenta!  Protection  Agency.  Rm. 
F.-i47.  401  M  St.,  SW.,  Washington,  DC 
2()4fiOi  202-755-8050]. 
FOR  FURTHER  iNFORMATION  CONTACT; 
Georije  Baglcy,  Chemical  Control 
Division  (TS-794),  Office  of  Pesticides 
and  TcKic  Substances,  Environmental 
Protection  Agency,  Rm.  E-210.  401  M  St., 
SW.,  Washington,  DC  20460  (202^26- 
:^936), 

SUPPLEMENTARY  INFORMATION:  Section 
5(a)(1)  of  TSCA  [90  Stat.  2012  (15  U.S.C. 
2604)],  requires  any  person  who  intends 
to  manufacture  or  import  a  new 


chemical  substance  to  subm.it  a  PVIN  to 
EPA  at  least  90  days  before  manufacture 
or  import  commences.  A  "new" 
chemical  substance  is  any  substance 
that  is  not  on  the  Inventory  of  existing 
substances  compiled  by  EPA  under 
section  H(b)  of  TSCA.  EPA  first 
published  the  Initial  Inventory  on  June  1, 
1979.  Notices  of  availability  of  the 
Inventory  were  published  in  the  Federal 
Register  of  May  15, 1979  (44  FR  28558- 
Initia!)  and  July  29,  1980  (45  FR  50444- 
Revised),  The  requirement  to  submit  a 
PMN  for  new  chemical  substances 
maraifactured  or  im.ported  for 
comnurcial  purposes  becamie  effective 
on  Julj,  1,  1979, 

EPA  has  proposed  premanufacture 
notification  rules  and  forms  in  the 
Federal  Register  issues  of  Jhi:;iarv  10, 
19:-9  (44  FR  2242)  and  October  10.  1979 
(44  FR  ri>5764)  These  regulations, 
however,  are  not  yet  in  effect.  Interested 
persoi'.s  should  C'risuU  the  Agency's 
Interim  Policy  published  in  the  Federal 
Register  of  may  15.  1979  (44  FR  28564) 
for  guidance  co.'"'Cernir;g  premanufacture 
notification  requirements  prior  to  ;fie 
effective  date  of  these  rules  and  forms. 
In  particular,  see  page  26.567  of  the 
Inifci  im  Policy. 

.\  I'.MN  must  include  the  information 
listed  in  st-ction  5(dl(li  cf  TSCA.  Under 
sccti'-in  o[d];2]  EPA  must  publish  in  the 
Federal  Register  nonconndential 
inftiMTu^t'on  on  the  identity  and  use[s)  of 
the  substance,  as  we!!  a.s  a  description 
of  any  test  data  submitted  under  section 
Sfbj.  In  addition,  EPA  has  decided  to 
pr.blish  a  description  of  any  test  data 
submitted  v.-ith  the  PMN  and  EPA  will 
publish  cb.e  identity  of  the  submitter 
unless  this  information  is  claimed 
confid'.mtial. 

Publication  of  the  section  5(d)(2) 
notice  is  subject  to  section  14 
concerning  disclosure  of  confidertial 
information.  A  company  can  claim 
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which  will  be  either  incinerated  or 
buried  in  a  sanitary  landfill. 

|KR  Dot;  80-40123  Filed  12-23-80,  8:45  am| 
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lPF-210;  PH-FRL  1712-3] 


Commodity 


Parts 

per 

miltion 


Barley  lorage  ,  ,. ._ 5 

Barley,  grain 1 ,5 

Barley,  straw „ 8 

Cattle,  lat,  meal,  and  mbyp  (except  ludoe^) 0,05 

Ca'.tie  kidney 0  10 

Eaas — " 0.05 


Louisiana.  Missouri,  Mississippi,  North 
Carolina,  Oklahoma.  South  Carolina, 
Tennessee,  and  Texas.  This  permit  is 
being  issued  with  the  limitation  that  all 
treated  crops  are  destroyed  or  used  for 
research  purposes  only. 
Persons  wishing  to  review  the 
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confidentiality  for  any  information 
s-jbmitted  as  part  of  a  PMN.  If  the 
company  claims  confidentiality  for  the 
specific  chemical  identity  or  use(s)  of 
the  chemical,  EPA  encourages  the 
submitter  to  provide  a  generic  use 
description,  a  nonconfidential 
description  of  the  potential  exposures 
from  use,  and  a  generic  name  for  the 
chemical.  EPA  will  publish  the  generic 
name,  the  generic  use(s),  and  lYn 
potential  exposure  descriptions  in  the 
Federal  Register. 

If  no  generic  use  description  or 
generic  name  is  provided,  EPA  will 
develop  one  and  after  providing  due 
notice  tn  the  PMN  submitter,  will 
publish  ,i^  amended  Federal  Register 
notice,  ¥.PA  immediately  will  review 
confidentiality  claims  for  chemical 
identity,  chemical  use(s),  the  identity  of 
the  submitter,  and  for  health  and  safety 
studies.  If  EPA  determines  that  portions 
of  this  information  are  not  entitled  to 
confidential  treatment,  the  Agency  will 
publish  an  amended  notice  and  will 
place  the  information  in  the  public  file, 
after  notifying  the  submitter  and 
complying  with  other  applicable 
procedures. 

After  receipt.  EPA  has  90  days  to 
review  a  PMN  under  section  5(a)(1).  The 
section  5(d)(2)  Federal  Register  notice 
indicates  the  date  when  the  review 
period  ends  for  each  PMN.  Under 
section  5(c).  EPA  may,  for  good  cause, 
extend  the  review  period  for  up  to  an 
additional  90  days.  If  EPA  determines 
that  an  extension  is  necessary,  it  will 
publish  a  notice  in  the  Federal  Register. 

Once  the  review  period  ends,  the 
submitter  may  manufacture  the 
substance  unless  EPA  has  imposed 
restrictions.  When  the  submitter  begins 
to  manufacture  the  substance,  he  must 
report  to  EPA,  and  the  Agency  will  add 
thr  substance  to  the  inventory.  After  the 
Substance  is  added  to  the  Inventory,  any 
{ irr.pany  may  manufacture  it  without 
p.^oviding  EPA  notice  under  section 
5!d)il)(A). 

Therefo'e.  under  the  Toxic 
Subst.^nces  Control  Act,  summuries  of 
the  data  taken  from  (he  PMN's  are 
published  herein. 

Interested  persons  may,  on  or  before 
January  2.  1981,  submit  to  the  Document 
Control  Officer  (TS-793).  Manafjoment 
Support  Division,  Office  of  Pesticides 
and  Toxic  Substances,  Enviioiimental 
Prott  clion  Agency,  Rm.  E^4^,  401  M  St., 
SW,.  Washington,  DC  20460,  written 
com.ments  regarding  these  notices. 
Three  copies  of  all  comments  shall  be 
submitted,  except  that  individuals  may 
submit  single  copies  of  comments.  The 
comments  are  to  be  identified  with  the 
document  control  number  "[OPTS- 
51181]"  end  the  specific  PM.N  number. 


Comments  received  may  be  seen  in  the 
above  office  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 
(Sec.  5. 90 st.u  :m2  (i.T  use  .:604)) 

Dated:  December  lo.  19(10 
Edward  A.  Klein, 

Dirhclor,  Ckt  rural  Control  Division. 

PMN  80-314 

The  following  sum.iiary  is  taken  from 
data  submitted  by  the  manufacturer  in 
the  PMN. 

Close  of  Review  Period.  February  1. 
1981. 

Manufacturer's  Identity,  Ciba-Geigy 
Corp.,  Plastics  and  Additive  IJr.  ision. 
Ardsley.  ,NY  10502. 

Specific  Chemical  Identity.  2,4-Bis[(4- 
(Ai'-cyano-.V- 

phenylsu!fonylamir:o)phenyl)methyl]-A'- 
cyano-,V-phenylsu!fonylbenzenamine: 
4,4'-methylenebis(.V-cyano-;V- 
phenylsulfonylbenezenamine):  and  4,4'- 
methy!enebis[2-|(4-(.V-cyano-,V- 
phpny!su!fonyl.'.mino)phenyl)-methyl]-A^- 
cyano-.V-phenylsulfonylbenzen  amine). 

Use.  The  manufacturer  states  that 
these  materials  are  precursors  for  the 
fabrication  of  high  performance  articles 
for  the  aerosp.sce  industry  and  military 
applications 

Productior  Estimates.  Claimed 
confidential  business  information. 

Physical  Properties 

Melting  point— «0-95'C 

Solubility — Readily  soluble  in  most 
ketones  and  alcohols;  insolufile  in 
water. 

Appearance — i-ight  yellow  granules. 

Toxicity  Data 

Acute  oral'loxiciiy.  I.Ds.i  (t  its) — 
>  7.000  mg/kg 

Acute  dernial  toxicity.  l.D-,„  (rats) — 
>3  000ir.grKg  . 

Eye  irrila'.ior.  trabbits) — Minimally 
irritating 

Skin  irritation  (rabbits) — Minimally 
irritating  to  intact  and  abraded  .skin. 

Exposure.  Manijfacture.  The  submitter 
states  tha!  the  m.inufacture  fur  the  most 
part  takes  place  in  a  closed  system  and 
that  direct  worker  exposure  to  the 
starting  n'-.iienals  is  not  anticifjated. 
App;op;;at£  safety  equipment  is 
pro\!ded  wcTkars  during  the  process. 

Use.  Cib.3Geigy  stales  that  consumer 
and  comr;:ercial  user  exposuro  is  non- 
existent. 

Er :  iror.mena!  Re  ''ease,  Dispi  >b  ul. 
Ciba-Geigy-slates  that  during  the  first 
three  years  »!  maximum  production 
volume,  n"?  p'Dd::ct  release  to  the  air. 
land,  or  water  is  anticipated:  that  in 
users'  S'ti.  s  not  controlled  by  the 
manufactu:er.  no  environmental  release 


of  the  product  is  also  expected,  except 
for  minimal  amounts  of  scrap  m.aterial 
which  will  be  either  incinerated  or 
buried  in  a  sanitary  landfill. 

PMN  80-315 

The  following  summary  is  taken  from 
data  submitted  by  the  manufacturer  in 
the  PMN. 

Close  of  Review  Period.  February  1. 
1981. 

Manufacturer's  Identity.  Ciba-Geigy 
Corp.,  Plastics  and  Additive  Division. 
Ardsley,  NY  10502. 

Specific  ChewiccJ  Identity.  4,4 - 
Methylenebisf.V-cyanobenzenamnie): 
2,4-bis[(4-(.V- 

cyanoamino)phenyl)melhyl]-.V- 
cyanobenzenamine;  and  4,4' 
methylenebis[2-[(4-(.V- 
cyanoaminG)phenyljmethy!]-A'- 
cyanobenzenamine). 

Use.  The  manufacturer  slates  that 
these  materials  are  precursors  for  the 
fabrication  of  high  performance  articles 
for  the  aerospace  industry  and  military 
applications. 

Production  Estimates.  Claimed 
confidential  business  information 

Physical  Properties 

Melting  point — None,  polymerizes. 

Solubility — Readily  soluble  in  most 
ketones  and  alcohols:  insoluble  in 
water. 

Appearance — Pale  yellow  powder. 

Toxicity  Data 

Acute  oral  toxicity,  LDm  (rats) — 5.000 
mg/kg. 

Acute  derma!  toxicity.  LDm  (rats) — 
>  3,170  mg/kg. 

Eye  irritation  (rabbits) — Slightly 
irritating 

Skin  irritation  (rabbits) — Minimally 
irritating  to  intact  and  abraded  skin. 

Skin  sensitization  (guinea  pigs]— 
Sensitizing  potential  in  albino  guinea 
pigs. 

Exposure.  Manufacture.  The  .submitter 
states  that  the  manufacture  for  the  most 
part  takes  place  in  a  closed  system  and 
that  direct  worker  exposure  to  the 
starting  materials  is  not  anticipated. 
Appropriate  safety  equipment  is 
provided  workers  during  the  process. 

Use.  Ciba-Geigy  states  that  consumer 
and  commercial  user  exposure  is  non- 
existent. 

En  vironmental  Release/Disposul 
Ciba-Geigy  states  that  during  the  fust 
three  years  at  m.aximum  production 
volume,  no  product  release  to  the  air. 
land,  or  water  is  anticipated;  that  in 
users'  sites  not  controlled  by  the 
manufacturer,  no  environmental  roK^ase 
of  the  product  is  also  expected,  excipt 
for  minimal  amounts  of  scrap  materia! 
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The  product  is  proposed  for  general 
use  on  outdoor/noncropland,  such  as 
loading  ramps,  fence  rows,  railroad 
sidings,  storage  yards,  parking  lots, 
around  buildings,  and  industrial  plant 
sites. 


year  extension  to  the  Indianapolis 
Power  and  Light  Company  (IPALCO)  for 
the  commencement  of  constpuction  of 
Unit  1  the  Patriot  Station  in  Switzerland 
County,  Indiana.  USEPA  is  proposing 
this  action  based  upon  review  of  the 


studies,  land  purchases,  environmental 
studies,  and  engineering  designs 
necessary  to  obtain  new  permits  thai 
would  be  required  if  the  company's 
current  permit  became  invalid.  The 
company  additionally  noted  the  long 
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which  will  be  either  incinerated  or 
buried  in  a  sanitary  landfill. 

|KR  Doc  80-40123  Filed  12-2J-80.  8:45  am| 
BILLING  CODE  6560-31-M 


(PF-210;PH-FRL  1712-3] 

Dow  Chemical  Co.;  Filing  of  Pesticide 
and  Food  Additive  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice, 

summary:  This  notice  announces  that 
Dow  Chemical  Co.  has  filed  requests 
with  the  EPA  to  establish  a  tolerance 
and  a  food  additive  regulation  for  the 
herbicide  3,6-dichloropicolinic  acid. 

ADDRESS:  Written  comments  and 
inquiries  should  be  directed  to:  Richard 
F.  Mountfort,  Product  Manager  (PM)  23, 
Registration  Division  (TS-767),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  E-351,  401  M  St. 
SW.,  Washington,  D.C.  20460. 

Written  comments  may  be  submitted 
while  a  petition  is  pending  before  the 
agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  "[PF-210]"  and  the  specific 
petition  number.  All  written  comments 
filed  pursuant  to  this  notice  will  be 
available  for  public  inspection  in  the 
Product  Manager's  office  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  F.  Mountfort  (202-755-1397). 

SUPPLEMENTARY  INFORMATION:  EPA 

gives  notice  that  the  Dow  Chemical  Co., 
U.S.A.,  Agricultural  Products  Dept.,  P.O. 
Box  1706,  Midland,  MI  48640,  has 
submitted  a  pesticide  and  a  food 
additive  petition  to  establish  tolerances 
and  a  regulation  for  the  herbicide  3,6- 
dichloropicolinic  acid  in  or  on  certain 
raw  material  commodities  and  a  food 
item,  in  accordance  with  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  The 
analytical  method  for  determining 
residues,  where  required,  is  given  in 
each  specific  petition. 

FAP  1H5280.  Dow  Chemical.  Proposes 
amending  21  CFR  Part  193  by 
establishing  a  regulation  permitting 
residues  of  the  herbicide  3,6- 
dichloropicolinic  acid  on  the  commodity 
milling  fractions  (except  flour)  of  wheat 
at  5  parts  per  million  (ppm). 

PP  1F2439.  Dow  Chemical.  Proposes 
amending  40  CFR  Part  180  by 
establishing  tolerances  for  residues  of 
the  herbicide  3,6-dichloropicolinic  acid 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts 

per 

miltton 


Barie,  lorage ,  

Barley,  gram  ...„.._.__„„ _„_ 

Barley   straw 

Cattle,  lat  meal,  and  mbyp  (except  kidney).. 

Cattle  Icdney 

Eggs - 

Hogs,  lat  meat,  and  inbyp 

Horses,  (at  meal  and  mbyp - 

W'IK.  whole »..,».,..«,».». 

Oats   lorage «.. ««„ ......_.... 

Oats,  gram  „_ „. 

Oats,  straw    „ „ „ _ 

Poultry,  lat,  meat,  and  mbyp __. 

Sheep,  lat,  meal  and  mbyp 

wneat  lorage  _. 

Wheat,  gram  ..««,.„„,„..^ „ 

Wheat,  sfaw.,. „ _ 


5 

15 

8 

005 

010 

005 

005 

005 

005 

5 

2 

5 

005 

005 

5 

15 

8 


The  proposed  analytical  method  for 
determining  residues  is  by  gas 
ch.'-omatography. 

(Sec.  408fd)(l).  68  Stat.  512.  (7  U.S.C.  135): 
40(1) )(.''.).  72  Stat.  1786.  (21  U.S.C.  348)) 

UatPtI;  Dccimher  18,  19B0. 
Robert  V.  Brown, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Uur  ((0-4(112:  Filed  12-23-80.  8,45  am) 
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(OPP-50514;  PH-FRL  1713-2] 

ICI  Americas;  Issuance  of 
Experimental  Use  Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  issued  an 
experimental  use  permit  to  ICI  Americas 
lo  use  the  insecticide  cypermethrin  [(±) 
a-cyano-(3-phenoxyphenyl)methyl(±)- 
cis.  ?ra/?s-3-(2,2-dichloro-ethenyl)-2,2- 
dimethylcyclopropanecarboxylafe  on 
cotton  to  evaluate  control  of  various 
insects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  R.  Gee,  Product  Manager 
(PM)  17,  Registration  Division  (TS-767), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-341,  401  M  St.  SW..  Washington,  D.C. 
20460.  (202-755-1150). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  an  experimental  use  permit  to  ICI 
Americas,  Concord  Pike  &  New  Murphy 
Road.  Wilmington,  DE  19897.  This 
experimental  use  permit  number  10182- 
EUP-19  allows  the  use  of  900  pounds  of 
the  insecticide  cypermethrin[(±) 
a=cyo-ro  =  (3  phenoxyphenyl)n  methyl 
(±)c/s,//-ans-3-(2,3-dichloroethenyl)-2.2- 
dimethylcyclopropane-carboxylate]  on 
cotton  to  evaluate  control  of  various 
Insects.  A  total  of  450  acres  are 
involved.  The  program  is  authorized 
only  in  the  States  of  Alabama.  Arizona. 
Arkansas,  California,  Georgia, 


Louisiana,  Missouri,  Mississippi.  North 
Carolina,  Oklahoma,  South  Carolina, 
Tennessee,  and  Texas.  This  permit  is 
being  issued  with  the  limitation  that  all 
treated  crops  are  destroyed  or  used  for 
research  purposes  only. 

Persons  wishing  to  review  the 
experimental  use  permit  are  referred  to 
the  Product  Manager.  Inquiries 
regarding  this  permit  should  be  directed 
to  the  person  given  above.  It  is 
suggested  that  interested  persons  call 
before  visiting  the  EPA  Headquarters 
office  so  that  the  appropriate  file  may  be 
made  available  for  inspection  purposes 
from  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

(Sec.  5.  92  Stat.  819,  as  amended.  (7  U.S.C 
136)) 

Dated;  December  17.  1980. 
Ruber!  V.  Brown, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc   SO-tm32  Filed  12-23-80.  B45  amj 
BILLING  CODE  6S60-32-M 


1OPP-C31042  PH-FRL  1712-4] 

National  Chemsearch;  Application  To 
Conditionally  Register  a  Pesticide 
Product  Entailing  a  Changed  Use 
Pattern 

AGENCY:  Environmental  Protection 
Agency  (EPA], 
action:  Notice. 

SUMMARY:  National  Chemsearch,  A 
Division  of  NCH  Corp..  has  submitted  an 
application  to  conditionally  register  a 
pesticide  product,  HK-7,  entailing  a 
changed  use  pattern. 
DATE:  Written  comments  must  be 
received  by  January  23, 1981. 

ADDRESS:  Written  comments  to:  Richard 
F.  Mountfort,  Product  Manager  (PM)  23. 
Registration  Division  (TS-767).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  E-351,  401  M  St. 
SW.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  F.  Mountfort  (202-755-1397). 
SUPPLEMENTARY  INFORMATION:  National 
Chemsearch,  A  Division  of  NCH  Corp., 
2727  Chemsearch  Blvd.,  Irving,  TX  75062, 
has  submitted  to  the  EP^  an  application 
to  conditionally  registerthe  pesticide 
product  HK-7  herbicide  (EPA  Reg.  No, 
1769-EOI)  containing  the  active 
Ingredients:  Heavy  Aromatic  Naphtha  at 
92.17  percent,  Tetrachloroacetic  Acid  at 
3.50  percent,  and  Bromacil  (5-bromo-3- 
sec-butyl-6-methyluracil)  at  0.90  percent 
The  ingredient  tetrachloroacetic  acid 
has  not  previously  been  registered  for 
the  use  sites  proposed. 
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use  by  other  sources  during  the  two-year 
extension  period. 

Since  this  extension  will  affect  only 
Unit  1  of  the  Patriot  Station,  only  the 
consumption  of  PSD  increment  from 
Unit  1  is  affected  by  this  extension 


covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact.the  Office 
of  Environmental  Review,  EPA.  for 
further  information. 

BACK  COPIES  OF  EIS'S:  Copies  of  EIS's 


iirtivitios  and  related  public  ln\o!\cmenl 
which  may  influence  public  response 
concerning  the  proposal  identified  in  the  draft 
FJS.  These  activities  include:  (1)  National 
rccredtion  area  study.  (2)  land  management 
pliinnlng.  (3)  Shawnee  .\F  Charette.  (4)  RARE 
II  and  (5)  clarification  of  the  prospecting 


»r>rA   *       r^C 
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The  product  is  proposed  for  general 
use  on  outdoor/noncropland,  such  as 
loading  ramps,  fence  rows,  railroad 
sidings,  storage  yards,  parking  lots, 
around  buildings,  and  industrial  plant 
sites. 

Notice  of  approval  or  denial  of  this 
application  to  conditionally  register  the 
pesticide  product  will  be  announced  in 
the  Federal  Register.  Except  for  such 
material  protected  by  section  10  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(92  Slat.  819;  7  U.S.C.  136),  the  test  data 
and  other  scientific  information  deemed 
relevant  to  the  registration  decision  may 
be  made  available  after  approval,  under 
provisions  of  the  Freedom  of 
Information  Act.  The  procedure  for 
requesting  such  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved.  Notice  of  receipt  of  this 
application  does  not  indicate  a  decision 
by  ihc  agency  on  the  application. 

Interested  persons  are  invited  to 
submit  written  comments  on  this 
application.  Comments  may  bt; 
submitted,  and  inquiries  directed,  to  the 
Product  Manager.  The  comments  must 
be  received  on  or  before  January  23, 
1981,  and  should  bear  a  notation 
indicating  the  document  control  number 
"[OPP-C31042]"  and  the  registration 
number  "1769-EOI."  comments  received 
within  the  specified  time  period  will  be 
considered  before  a  final  decision  is 
made;  comments  received  after  the 
specified  time  period  will  be  considered 
only  to  the  extent  possible  without 
delaying  processing  of  the  application. 
The  label  furnished  by  the  applicant,  as 
well  as  all  written  comments  filed 
pursuant  to  this  notice,  will  be  available 
for  public  inspection  in  the  Product 
Manager's  office  from  8:00  a.m.  to  4;00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

(40  CFR  162.5  and  162.6) 

Dated:  December  18, 1980. 
Robert  V.  Brown, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

\yH  Doc.  80-401^0  Fil.:i!  12-.::j-Mi);  HAr,  .ii:l| 
BILLING  CODE  6S60-32-M 


(A-5-FRL  1699-3) 


Proposed  Extension  of  Prevention  of 
Significant  Deterioration  Permit  for 
Indianapolis  Power  and  Light  Co., 
Patriot  Station 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Proposed  PSD  Permit  Extension. 

SUMMARY:  This  notice  solicits  public 
comments  on  a  proposal  to  grant  a  two 


year  extension  to  the  Indianapolis 
Power  and  Lj^ht  Company  (IPALCO)  for 
the  commencement  of  constpuction  of 
Unit  1  the  Patriot  Station  in  Switzerland 
County.  Indiana.  USEPA  is  proposing 
this  action  based  upon  review  of  the 
request  submitted  by  IPALCO.  USEPA  is 
soliciting  public  comment  regarding  this 
proposed  action. 

DATE:  Comments  on  this  proposed 
action  must  be  received  on  or  before 
January  2J,  1981. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Gary  Gulezian,  Chief, 
Regulatory  Analysis  Section,  Air 
Programs  Branch.  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 

The  request  filed  by  IPALCO  for  this 
action  is  on  file  at  the  above  address. 
This  information  may  be  inspected  and 
copies  made  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Clarizio,  Regulatory  Anaylsis 
Section.  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  V.  230  South  Dearborn  Street, 
Ch"[cago,  Illinois  60604.  Phone:  (312)  886- 
6035. 

SUPPLEMENTARY  INFORMATION:  On 
December  14. 1979.  USEPA  granted 
IPALCO  a  Prevention  of  Significant 
Deterioration  (PSD)  permit  to  construct 
three.  650  megawatt,  coal  fired  units  at 
the  Patriot  Station  in  Switzerland 
County,  Indiana.  The  notice  announcing 
this  approval  appeared  in  the  Federal 
Register  on  January  10, 1980  (45  FR 
2095).  The  units  are  to  be  located  near 
Patriot,  Indiana  along  the  Ohio  River 
near  mile  post  516  in  an  area  known  as 
Mexico  Bottom.  On  June  20,  1980, 
IPALCO  req:)fsted  from  USFPA  a  two 
year  extension  of  the  date  of 
commencement  of  construction  of  the 
first  unit.  The  company's  PSD  piermit 
now  requires  construction  on  Unit  1  to 
commeni:e  no  later  than  June  14. 1981.  If 
construction  does  not  commence  by  that 
date,  the  company's  PSD  permit  for  the 
three  units  will  become  invalid.  The 
company  has  requested  that  the  date  for 
commencement  of  construction  be 
extended  to  June  14, 1983. 

In  its  June  20. 1980,  letter  to  USEPA, 
the  company  stated  that,  due  to 
unforseen  circumstances,  it  forecasts  a 
reduction  in  demand  for  electrical 
generating  capacity.  The  letter  cites 
economic  recession,  mandatory 
thermostat  settings,  oil  price  hikes, 
increased  availability  of  natural  gas  and 
other  factors  as  reasons  for  the  reduced 
demand.  In  support  of  its  request  that 
the  date  be  extended  and  its  current 
PSD  permit  remain  effective,  the 
company  noted  the  expense  of  siting 


studies,  land  purchases,  environmental 
studies,  and  engineering  designs 
necessary  to  obtain  new  permits  that 
would  be  required  if  the  company's 
current  permit  became  invalid.  The 
company  additionally  noted  the  long 
history  of  the  federal  permitting  process 
for  its  current  PSD  permit. 

USEPA  has  reviewed  IPALCO's 
request  and  is  proposing  to  grant  the 
request  for  an  extension  of  the 
commencement  date  for  Unit  1  to  June 
14, 1983.  This  extension  is  consistent 
with  the  authority  found  at  40  CFR 
52.21(r)(2),  45  FR  52741  (Aug.  7,  1980). 
That  section  provides  for  an  extension 
of  the  date  for  commencement  of 
construction  on  the  first  unit  of  a  phased 
construction  project  if  a  satisfactory 
showing  is  made  thai  an  extension  is 
justified. 

USEPA  has  not  yet  developed  general 
policy  guidance  on  what  circumstances 
are  adequate  to  justify  an  extension 
under  §  52.21(r)(2).  In  the  particular  case 
of  IPALCO,  however.  USEPA  has 
concluded  that  the  unforeseen  reduction 
in  consumer  demand  is  sufficient 
justification  for  an  extension  of  the 
commencement  date  for  Unit  1.  USEPA 
believes  it  would  be  unwise  to  require 
the  company  to  proceed  with 
construction  absent  the  need  for 
additional  electrical  capacity.  At  the 
same  time,  USEPA  believes  that  as  long 
as  IPALCO  remains  committed  to 
proceeding  with  the  construction,  il 
would  be  wasteful  of  both  the 
company's  and  Agency's  resources  to 
invalidate  the  company's  present  PSD 
peimit  and  require  another  PSD  review 
of  the  project  during  the  next  two  years. 
As  noted.  IPALCO  has  already  gone 
through  a  prolonged  permit  process  that 
resulted  in  a  requirement  for  91 '^A  control 
of  sulfur  dioxide  emissions  through  flue- 
gas  desulfurization  methods.  Because 
the  company  has  indicated  its  intention 
to  proceed  with  the  project  in  tv^,o  years 
and  USEPA  believes  the  company's 
projected  reduction  in  demand  is 
reasonable,  USEPA  has  concluded  an 
extension  of  the  commencement  dale  on 
Unit  1  is  justifiable. 

USEPA  recognizes  that  the  proposed 
extension  will  allow  IPALCO  to  retain 
for  an  additional  two  years  that  portion 
of  the  sulfur  dioxide  PSD  increments 
which  are  projected  to  be  consumed  by 
Unit  1.  U9EPA  modeling  show  that  unit 
1  consumes  111.1  micrograms  per  cubic 
meter  (three  hour  average)  of  i!  ? 
available  512  micrograms  and  20 
micrograms  per  cubic  meter  (twenty- 
four  hour  average)  of  an  available  91 
micrograms.  As  a  result,  that  portion  of 
the  increment  will  be  unavailable  for 
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Report 

0/M,  SALTT  STE.  MARIE,  SOO  LOCKS 
CLOSURE  (REPORT):  Chippewa  County, 
Mich.,  Decomber  18:  This  report  provides 
Buppiemental  information  to  the  final 
supplemRntal  EIS  No.  791103  filed  10-26-79. 
The  report  discusses  the  closure  of  operation 


EXTENSION:  The  review  period  for  the 
above  EIS  has  ber.n  extended  to  February  10, 
igei  (No.  800966). 

DEPARTMENT  OF  HUD 

Contact;  Mr.  Rich.ird  H.  Broun.  Dirf  rtor. 
Office  of  Environmen'.dJ  Quality,  Room  7;i74, 


FISH  AND  WILDUFE  COORDINATION 
ACT,  IMPLEMENTATION:  Regulatorj , 
December  15:  Proposed  is  the  promulgation  of 
regulations  prescribing  procedures  for 
uniform  compliance  with  the  Fish  and 
Wildlife  Coordination  Act  (FWCA).  Such 
regulations  are  required  by  the  President's 
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use  by  other  sources  during  the  two-year 
extension  period. 

Since  this  extension  will  affect  only 
Unit  1  of  the  Patriot  Station,  only  the 
consumption  of  PSD  increment  from 
Unit  1  is  affected  by  this  extension 
proposal.  IPALCO  has  not  requested  an 
evtention  for  UNITS  2  and  3  and.  in  any 
event,  USEPA's  regulation  provide  only 
for  extensions  of  commencement  dates 
for  the  first  unit  of  a  phased 
construction  project.  40  CFR  52.21(r)(2). 
It  should  also  be  noted  that  further 
extensions  of  the  commencement  date 
for  Unit  1  are  unlikely. 

USEPA  solicits  comments  from  the 
State  of  Indiana  as  to  the 
appropriateness  of  the  proposed 
extension  as  it  may  effect  the  desired 
use  of  the  PSD  increment.  USEPA 
solicits  public  comment  on  whether  any 
problems  will  arise  for  other  sources,  or 
suriounding  States,  due  to  IPALCO's 
retention  of  the  increment  during  the 
two-year  period. 

Uiited;  Novpnilif!  21.  1980, 
|ohn  McCuire, 

Hi  '<^io!!u!  .'\  dminisircitor. 

|l  K  Ili.i    mwJdUti  ^l|.  d  l.;-23-BO,  8:45  amj 
etULING  CODE  6560-38-M 


IER-FRL-1714-31 

Availability  of  Environmental  Impact 
Statements 

AGENCY:  Office  of  Environmentul 
Review  (.•\-104),  U.S.  Environmental 
Piotection  Agency. 

PURPOSE:  This  notice  lists  the 
enviionniental  impact  statements  (EISs) 
which  have  been  officially  filed  with  the 
FP.A  imd  distributed  to  Federal  agencies 
a:ic!  interested  groups,  organizations  and 
icdividuals  for  review  pursuant  to  the 
Council  on  Environmental  Quality's 
rci^uidtio^s  (40  CFR  Part  1506.9). 

PERIOD  covered:  This  Notice  includes 
EIS  s  filed  during  the  week  of  Decembet 
1,'..  1980  to  December  19,  1980. 

REVIEW  PERIODS:  The  45-day  review 
period  for  draft  EIS's  listed  in  this  iiotit.c 
is  calculated  from  December  24.  1980 
.ind  will  end  on  February  9. 1981.  Tlie 
30-d.iy  review  period  for  final  F.lS's  as 
calcuiaied  from  December  24,  19B0  wsli 
end  on  January  23,  1981. 

EIS  AVAILABILITY:  To  obtain  a  copy  of  an 
FiS  lifted  in  this  notice  you  should 
contact  the  Federal  agency  which 
piep.ired  the  EIS.  This  notice  will  give  a 
ctntiu  !  person  fo'-  each  Federal  agency 
which  h:is  filed  an  EIS  during  the  period 


covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact -the  Office 
of  Environmental  Review.  EPA.  for 
further  information. 

BACK  COPIES  OF  EIS'S:  Copies  of  EIS's 
previously  filed  with  EPA  or  CEQ  which 
are  no  longer  available  fro.m  the 
originating  agency  are  available  with 
charge  from  the  following  source: 

Information  Resources  Press.  1700  North 
Moore  Street,  Arlington.  Virginia 
22209,  (703)  558-8270. 

SUMMARY  OF  NOTICE:  This  Notice  sets 
forth  a  list  of  EIS's  filed  with  EPA  during 
the  week  of  December  15, 1980  to 
December  19,  1980.  The  Federal  agency 
filing  the  EIS,  the  name,  address,  and 
telephone  number  of  the  Federal  agency 
contact  for  copies  of  the  EIS,  the  filing 
status  of  the  EIS,  the  actual  date  the  EIS 
was  filed  with  EPA,  the  title  of  the  EIS, 
the  State(s)  and  county(ies)  of  the 
proposed  action  and  a  brief  summary  of 
the  pioposed  Federal  action  and  the 
Federal  agency  EIS  number,  if  available, 
is  listed  in  this  notice.  Commenting 
entities  on  draft  EIS's  are  listed  for  final 
EIS's.  All  additional  information  relating 
to  FIS's  such  as  time  extensions  or 
reductions  of  prescribed  review  periods, 
withdi .avals,  retractions,  corrections  or 
supplemental  reports  is  also  noticed 
under  the  appropriate  ag.?ncy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  L.  Wilson,  Office  of  Environmental 
Review.  Environmental  Protection 
Agency.  401  M  Street,  S\V,  Washington, 
DC  20460.  (202)  245-3006. 

D.-ili'd.  Dcc.friib.T  22,  19tii). 
Uiltiam  N.  Hcdeman.  Jr., 
Uiivctcr.  Office  of  Emironnmntal Review (A- 

DEPARTMENT  OF  AGRICULTURE 

Clint, uf.  \!r.  B.iTv  Fhimm.  Director.  Office 
of  Kinironnicplii!  Qu;.!;ty,  Office  of  the 
Si'crcliiry,  I'  S.  D(  portmi-nt  of  .'\griculture, 
Kodin  41J-.'\,  Adnvin.  Building.  Washington. 
I)  C:.  ai^W;  (202!  447-3903. 

Forest  Service 

IJiaft  Siipplrmer.t 

i  !.l  ORSl'.XR  PROS;TCi!\G.  Lt  Sk  CRF.K.K. 
SII,-\\V.\FT:  ,\F  (US-l):  i-.-pr  Ccunty.  111.. 
!)(•(  i'nilicr  15:  This  ElS  S'.pplrirrm'.s  a  draft 
r.lS  \(i  7-0787  filed  with  CKQ  or.  6-24-77. 
ihf  [Hirpose  of  tlii.--.  s;ipplcmt.:it  is  to  updutp 
the  environmental  process  prior  to 
picpiuation  of  thf  fm.il  F.IS  for  the  nuorj.p.ir 
piosiicrtinp  in  the  I  usk  Creek  area  of  the 
SImiviicc  Nationii!  Forisl  in  Popf  County, 
llllniiis  Spccificiil'y,  high!if;fittd  are  the 


activities  and  related  public  in\ol\cmenl 
which  may  influence  public  response 
concerning  the  proposal  identified  in  the  draft 
EIS.  These  activities  include:  (1)  National 
recre.ition  area  study.  (2)  land  management 
planning.  (3)  Shawnee  .\F  Charette.  (4)  RARE 
II  and  (5)  clarification  of  the  prospecting 
permits  and  mining  lease  process  (L'SD.-\-FS- 
R9-DES-A.MD-77-Of>).  (EIS  Order  \o 
800961.) 

U.S.  ARMY  CORPS  OF  ENGINEERS 

Contact:  Mr.  Richard  Makinen.  Office  of 
the  Chief  of  Engineers.  Attn:  DAE\-C\VR-P. 
Office  of  the  Chief  of  Engineers.  U.S.  Army 
Corps  of  Engineers.  20  Massachusetts 
Avenue.  Washington.  DC.  20314:  (202)  272- 
0121. 

Draft 

AG  AT  SMALL  BOA!  IIARBOR  XY 
NLMITZ  BEACH:  Guam.  December  16: 
Proposed  is  the  improvement  of  coniniercial 
and  recreational  boating  for  the  Agat.  Guam 
area  at  Nimitz  Beach.  The  corps  has 
conducted  studies  in  cooperation  with  the 
territory  of  Guam  and  has  proposed  four 
alternative  plans  of  improvement  for  detailed 
investigation  all  north  of  Nimitz  Beach  Park. 
The  Fish  and  Wildlife  Service  is  a 
cooperating  agency  (Honolulu  District).  (F.IS 
Order  No.  800964.)" 

EXTE.XSfON:  The  review  period  for  the 
above  EIS  has  been  extended  to  February  13. 
1981  (No.  800964). 

MISSOURI  RIVER  BANK  STAB/.NAV 
PROJECT,  MITIGATION:  Several  counties  in 
Missouri,  Kansas,  and  Nebraska.  December 
17:  Proposed  are  plans  to  mitigate  the  impacts 
to  fish  and  wildlife  resources  resulting  from 
construction,  operation  and  maintenance  of 
the  Missouri  River  Bank  Stabilization  and 
Navigation  Project  located  in  the  States  of 
Missouri.  Nebraska.  Kansas  and  Iowa.  Three 
alternatives  to  the  proposed  mitigation  plan 
have  been  presented  including  the  no  action 
anal.\sis.  The  U.S.  Fish  and  Wildlife  Service 
is  a  cooperating  ngencv  (Kansas  City 
District).  EIS  Order  No.  800967.) 

EXIE.XSIO.X:  The  review  period  for  the 
above  F.IS  has  be<n  cxteuded  to  March  1. 
19«1  (\o.  80096"). 

U  ALTER  F.  GEORGE  LAKE.  LOCK  AND 
D/vM.  O/M:  Se\  er.d  counties  in  Gi  cirgir!  a.id 
Alabama.  December  16.  Proposed  is  the 
operation  and  niHintenancc  of  the  Waiter  F. 
Cieorgif  Lake,  Lock  and  Dam  lociited  on  the 
Chattahoochee  River  between  Clay  County 
Oorgia  and  Henry  County.  Alabama.  The 
surrounding  impoundment  area  of  the  dam 
also  includes  Quitman.  Stewart  and 
Chaltahopchee  Counties  in  Geoipia  and 
Barl)oiir  atid  Russell  Counties  in  .Aliihama. 
Ihc  Licilitics  will  include  a  powerhouse,  lock 
dam  and  reservoir,  including  associated 
buildinps.  w;(ler  quality  Riiwito.-'i.  access 
roads,  public  use  area".,  and  boat  channels 
The  portion  of  the  Cha!!,ihoocher  River 
involved  e\!ends  from  Columbus.  Geo.-gia  to 
20  miles  below  the  dam  (Miihile  District). 
Comments  made  In:  EP.A  DOl.  DOC.  HEW. 
FERC,  USDA,  DO  1.  State  agencies.  (EIS 
Order  No  80096."..) 
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of  a  nc:vv  terminal  I  and  west  terminal.  (4) 
additions  and  modifications  to  existing 
terminal  2,  (5)  construction  of  structures  and 
support  facilities,  (6)  construction  of  aircraft 
parking  aprons,  (7)  addition  of  an  upper  level 
to  World  Way,  (8)  construction  of  new 
parking  structures,  (9)  modifications  to  all 
lickeline  buildinss,  (10)  access  imDrovemenls, 


to  evaluate  the  control  of  cotton  insects 
on  cotton. 

ADDRESS:  Written  comments  in 
response  to  this  application  may  be 
submitted  to:  Franklin  D.  R.  Gee, 
Product  Manager  (PM)  17,  Registration 
Division,  (TS-767).  Office  of  Pesticide 


Agency,  Room  E-208,  Washington,  DC 
20460,  (202-426-8815). 
SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA,  anyone  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  for  commercial 
Durooses  in  the  United  States  must 
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Report 

0/M.  SAULT  STE.  MARIE,  SOO  LOCKS 
CLOSURE  (REPORT):  Chippewa  Couniy, 
Mich.,  December  13:  This  report  provides 
Bupplemental  information  to  the  final 
supplemRntal  EIS  No.  791103  filed  10-26-79. 
The  report  discusses  the  closure  of  operation 
of  the  Soo  Locks  complex  to  approximately 
31  December  1980.  This  action  is  for  the  1980 
season  only  and  does  not  alter  the 
conclusions  reached  in  the  EIS  process  (.North 
Central  Division).  (EIS  Order  No.  800974.) 

ENVIRONMENTAL  PROTECTION  AGENCY 

Draft 

Contact:  RTP  Library.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
North  Carolina  27711;  (919)  541-2777. 

SURFACE  COATING  OF  METAL 
FURNITURE.  STANDARDS:  Regulatory, 
December  18:  Proposed  are  standards  of 
performance  which  would  limit  emissions  of 
volatile  organic  compounds  from  new, 
modified  and  reconstructed  facilities  for 
surface  coating  of  metal  furniture.  Various 
levels  of  control  based  on  different 
technologies  and  degrees  of  efficiency  are 
expressed  as  regulatory  alternatives  (EPA- 
450/3-8(M)07A).  (EIS  Order  No.  800972.) 

Draft 

Contact:  Daniel  Sullivan,  Region  II. 
Environmental  Protection  Agency,  26  Federal 
Plaza,  New  York,  New  York  10007:  (212)  264- 
1858. 

OAKWOOD  BEACH  WATER  POLLUTION 
CONTROL,  STATEN  ISLAND:  New  York, 
December  18:  Proposed  is  the  issuance  of 
grant  funds  for  the  construction  of  water 
pollution  control  facilities  in  the  Oakwood 
Beach,  South  Richmond  area  of  Staten  Island, 
New  York.  The  proposed  facilities  will  abate 
the  discharge  of  raw  sewage  at  various  points 
along  the  Staten  Island  shoreline,  eliminate 
the  pollution  of  groundwater  by  existing 
failing  subsurface  disposal  systems  and 
permit  the  abandonment  of  approximately  six 
package  sewage  treatment  plants  not  meeting 
tho  effluent  permit  conditions.  (EIS  Ordor  No. 
800970.) 

KXTENSIOX-  The  review  period  f(jr  the 
above  EIS  has  beon  exti-ndod  to  M  irch  13. 
1981  (No.  800970). 

Draft 

Contact:  Steve  Torok,  Region  III. 
Environmental  Protection  Agency.  Curtis 
Building,  6th  and  Walnut  Streets. 
Philadelphia,  Pennsylv.inia  19106;  1215)  597- 
11334. 

WASTEWATER  I  REATMENl 
FACIUTIES,  GETTYSBURG:  Adam.s  Couniy. 
Pa.,  December  17;  Proposed  is  the  issu.ince  of 
grant  monies  to  design  and  construct  a 
regional  sewerage  system  in  the  Getty shurg 
aroa  of  Adams  County,  Pennsylvania.  The 
analysis  presented  includes  defining  e\isii:ig 
and  expected  need  for  improved  wustcwiiter 
management,  developing  and  analyzing 
alternative  ways  of  meeting  those  needs,  and 
investigating  measures  which  would 
minimize  the  potential  adverse  impact  to  the 
resources  of  the^ettysburg  National  Park. 
Several  alternatives  are  presented  including 
structural  and  nonstructural  measures.  (EIS 
Order  No.  800966.) 


EXTENSION:  The  review  period  for  the 
above  EIS  has  been  extended  to  February  10, 
19S1  (No.  800966). 

DEPARTMENT  OF  HUD 

Contact;  Mr.  Rich.ird  H.  Broun,  Direrfor, 
Office  of  Environmental  Quality,  Room  7274, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  D.C.  20410:  (202)  755-^300. 

Draft 

LANDEN,  DEERHELD  TOWNSHIP, 
MORTGAGE  INSURANCE;  Warrnn  County, 
Ohio,  December  18:  Proposed  is  the  issuance 
of  mortgage  insurance  for  a  new  construction 
residential  project  known  as  Landen  located 
in  Deerfield  Township,  Warren  County,  Ohio. 
The  Landen  Farm  Company  proposes  to 
develop  a  1,349-acre  site  which  would  have  a 
land  use  pattern  resulting  in  2,089  single 
family  residential  units  and  943  multifamily 
units.  Three  alternatives  were  considered 
(HUD-ROS-EIS-flO-02(D)).  (EIS  Order  No. 
800971.) 

ROSEWOOD  SUBDIVISION,  CCDAR 
HILL  MORTGAGE  INSURANCE;  Dallas 
County,  Tex.,  December  17;  Proposed  is  the 
issuance  of  mortgage  insurance  for  the 
development  of  an  approximate  1,030-acre, 
2,500- unit  subdivision  known  as  Rosewood 
Subdivision  in  the  city  of  Cedar  Hill  in 
southwest  Dallas  County,  Texas.  The 
alternatives  considered  include:  (1)  Those 
alternatives  available  to  the  developer  and 
(2)  those  alternatives  available  to  HUD  such 
as  accept  as  submitted,  accept  with 
conditions/modifications  or  reject  the  project 
from  HUD  participation  (HUD-RO-1-EIS-80- 
9D).  (EIS  Order  No.  800968.) 

EXTENSION:  Turtle  Creek  Subdivision, 
GA,  published  FR  December  17, 1980— review 
extended  from  January  15, 1981  to  lanu;Hry  18. 
1981  (No.  800947). 

CORRECTION:  Sunrise  Ridge 
Development,  CO.  published  FR  December 
17. 1980 — extension  v.'as  publislu'd 
terminati.'^g  on  January  28.  1"r.I  which  was 
incorrect.  The  review  pi.-riod  hn'^  been 
extended  until  Janu-iiy  26.  iqJJl  jNo  8009,54). 

DEPARTMENT  OF  INTERIOR 

Contact:  Mr.  B'-uce  Bl.inchard.  Diiector, 
Environmental  Project  Review,  Room  4256. 
Interior  Bitig  ,  Dep^ri'r.cpt  of  the  Inturior, 
Washington.  DC.  20240;  (202)  343 -.3891. 

Fish  and  Wildlife  Service 

Draft 

DISPOSiTlOW  \DMiX'STRAriON  OF 
CULEBRA  AND  GUI  EBRITA  Puerto  Rico, 
DecembiT  19;  Propo^^"(i  is  the  i:onsitleration 
of  the  disposiiion  and  ^iilr.iinistration  of  lands 
declared  excess  iiy  the  US.  .Navy  in  the 
Islands  of  Culebra  and  Culehiita  in  Puerto 
Rico.  The  proposal  considers  transferring 
approximately  1,712  ac:i.'s  of  excess  lands  on 
Culebra  a.nd  about  26?  acres  of  ndtional 
wildlife  isifuge  lands  on  Culebrita  to  the 
Commonwealth  of  Puerto  Rico  ard/or  the 
U.S.  Fish  and  Wildlife  Service.  Six 
alternatives  have  been  evalu.Tted 
(DES-80-    ).  (EIS  Order  No.  800975.) 

EXTENSION:  The  review  period  for  the 
above  EIS  has  been  cxtunded  to  February  23. 
1981  (No.  800975). 


FISH  AND  WILDUFE  COORDINATION 
ACT,  IMPLEMENTATION:  Regulatory, 
December  15:  Proposed  is  the  promulgation  of 
regulations  prescribing  procedures  for 
uniform  compliance  with  the  Fish  and 
Wildlife  Coordination  Act  (FWCA).  Such 
regulations  are  required  by  the  President's 
water  policy  directives.  Four  alternatives  are 
analyzed  in  terms  of  their  projected 
procedural  and  operational  (direct)  effects 
and  their  effects  on  natural  resources 
(indirect).  Each  alternative  considers  a 
different  degree  or  level  of  regulation.  The 
U.S.  Department  of  Commerce,  NOAA,  NMFS 
is  a^^perating  agency  for  this  EIS  (DES  80- 
76).  (EIS  Order  No.  800960.) 

NUCLEAR  REGULATORY  COMMISSION 

Contact;  Mr.  Daniel  R.  MuUer,  Assistant 
Director  for  Environmental  Technology, 
Nuclear  Regulatory  Commission,  Room  P- 
202,  Washington,  D,C.  20555;  (301)  492-7017. 

Draft 

STEAKS  GENERATOR  REPAIR,  TURKEY 
POINT  UNITS  3  AND  4;  Dade  County. 
Florida,  December  19:  Proposed  is  a  program 
to  repair  six  steam  generators  in  units  3  and  4 
of  the  Turkey  Point  Plant  located  in  Dade 
County,  Florida.  Several  alternatives  have 
been  evaluated  and  are  presented  for  review 
Additionally  the  NRG  has  included  an 
updated  safety  evaluation  for  the  proposal 
(Docket  Nos.  50-250  and  50-251).  (NUREG- 
0743,  NUREG-0756.)  (EIS  Order  No.  800976.) 

EXTENSION:  The  review  period  for  the 
above  EIS  has  been  extended  to  February  23. 
1981  (No.  800976). 

ALLENS  CREEK  NUCLEAR  STATION 
UNIT  NO.  1  (DS-2):  Austin  County,  Texas, 
December  16;  This  EIS  is  the  second 
supplement  to  a  final  EIS  No.  741741  filed 
with  CEQ  on  11-1&-79  which  proposed  the 
issuance,  of  a  construction  permit  to  the 
Houston  Lighting  and  Power  Company  for  the 
construction  of  the  Aliens  Creek  Nuclear 
Generating  Station  Unit  No.  1  located  in 
.\ustin  County,  Texas.  The  purpose  of  this 
second  supplement  is  to  address  site 
alternatives  to  the  proposed  Aliens  Creek  site 
and  a  proposed  means  of  transporting  the 
reactor  pressure  vessel  to  the  site  (Docket 
No.  50-446,  NUREG-0470  Supp.  No.  2).  (EIS 
Order  No.  600963.) 

EXTENSION:  The  reviev.;  period  for  the 
above  EIS  has  been  extended  to  Febru,ii-y  11. 
1981  (No  800963). 

DEPARTMENT  OF  TRANSPORTATION 

Contact;  Mr.  Martin  Convisser,  Dirnclor. 
Office  of  Environment  and  Safety,  U.S. 
Department  of  Transportation,  400  7th  Street, 
S.W.,  Washington,  D.C.  20590;  (202)  426-4.3.57. 

Federal  Aviation  Administration 

Final 

LOS  ANGELES  INTERNATIONAL 
AIRPORT  IMPROVEMENT:  Los  Angeles 
County,  California,  December  18;  Proposed  is 
a  major  improvement  program  for  the  Los 
Angales  International  .Airport  (LA.\;  locnted 
in  the  city  and  county  of  Los  Angeles. 
California.  Features  of  the  program  include; 
(1)  Rehabilitation  of  the  south  airfielil 
complex.  (2)  construction  of  taxi  ways  and 
miscellaneous  improvements,  (3)  construction 
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equipment,  the  possibility  of  this 
reaction  occuring  is  expected  to  be 
minimal.  Otherwise  review  of  the  TME 
application  raised  little  or  no  concern 
with  regard  to  health  and  environmental 
nffprfs  from  the  TME  substance. 


simultaneously  with  the  processing  of 
test  marketing  exemption  applications, 
EPA  is  charged  by  TSCA  with  the  task 
of  examining  a  much  larger  number  of 
premanufacfure  notices.  The  health  and 
environmental  implications  associated 


GENERAL  SERVICES  ADMINISTRATION 

Transportation  and  Public  Utilities 
Service 

Contract  Audit  of  Transportation 
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(if  a  new  terminal  I  and  west  terminal,  (4| 
additions  and  modifications  to  existing 
Ifrniinal  2,  (5)  construction  of  structures  and 
support  facilities,  (6)  construction  of  aircraft 
piirking  aprons,  (7)  addition  of  an  upper  level 
to  World  Way,  (8)  construction  of  new 
parking  structures,  (9)  modifications  to  all 
lickcling  buildings,  (10)  access  improvements, 
iind  (11)  expansion  of  parking  lots.  CommePt.s 
n!;ic!e  by:  HUD,  DOI,  DOT,  EPA,  State 
iigcncics.  Groups.  (EIS  Order  No.  800973  | 

Federal  Highway  .'\dministratiQn 

Dnifl 

BELLEVIEW  AVENUE,  CO-88, 
UNIVERSITY  BOULEVARD  TO  1-25; 
Ariipahoe  and  Denver  Counties,  Colorado, 
December  16;  Proposed  is  the  improvement  of 
Bcllcview  Avenue,  CO-88,  to  either  a  four 
liinc  parkway  or  an  improved  two-lane 
facility  located  in  Arapahoe  and  Denver 
Counti(!s,  Colorado.  The  proposed  project 
begins  at  University  Boulevard  on  the  west 
end  and  terminates  in  approximately  3  .^niles 
a  I  1-25  on  the  east.  Alternatives  considered 
include:  (1)  Do  nothing,  (2)  an  improved 
ixisting  alternative,  (3)  an  improved  two-laiu* 
;ilte(na(ive.  and  (4)  a  four-lane  alternative. 
(FHVVA-C:OI.O-E1S-80-02-D).  (EIS  Order  No 
8(t(l9(i2  I 

final 

VVA-151.  CHELA.\  STATION  TO  HUGO 

Chcliin  and  Douglas  Counties,  Washington. 
December  17;  Proposed  are  improvements  to 
.ind  the  reconstruction  of  WA-151  in  Chelan 
iind  Douglas  Counties,  Washington, 
Kfconslruction  would  begin  at  the  south 
pavcnienl  seat  of  Beebe  Bridge  and  folioiv  the 
river  for  5.3  miles  to  a  connection  with 
I'vi.sling  WA-97.  Improvements  would 
include:  (1|  The  connection  at  Chelan  Station. 
(2)  inslnlldtion  of  signiils,  (3)  auxiliary  stop 
lanes  .il  railroad  crossings,  and  (4)  widening 
III  tiie  evisting  fo.-.di-.ay  above  Chelan 
Sliiiioii.  .Mternritives  considered  are;  [11 
l.ociilloii.  (2)  improvement  of  existing  fac;lily. 
(.1)  mfiss  iriinsit.  (4)  no  action.  (5)  postponing 
H.itioii  (FllWA-VVA-E!S-78-05-Fj.  Corr.mer.l.s 
i!i:.d(-  by  EPA,  COE.  DOI,  USDA,  DOT.  Stale 
;mtl  loi.ul  ;igenrie?.  (EiS  Order  No.  G(iO%;»  j 
UMi-    S(i  i.ijM(il-tiKi  ;j-;s-W  «43am| 
BILLING  CODE  6S60-37-M 


IOPP-50515;PH-FRL  1713-8! 

American  Hoechst  Corp.;  Application 
for  an  Experimental  Use  Permit 

AGENCY:  Fnvirop.rr.ental  Protect. or: 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  An  e.\pfcr;mental  use  perm.ii 
.ipplic.ttinn  has  bee.'!  received  from 
Ami!  icdn  Hoechst  C^^rp,,  of  Route  202- 
201.  .\urth.  Sommerviiie,  NJ  0ftS7C).  to  use 
the  insecticide  tralo.ftiethrin: 
|lR!l(S-)3(RS-Jii-2.2-dimethy!-3— 
(1,2.2, ■J.-tetrab.-omethyl) 
cycloporpanecarbcxyHc  acid  alpha - 
i:v  iino-^(3-phenoxylphenyl)methyl  esrei 


to  evaluate  the  control  of  cotton  insects 
on  cotton. 

ADDRESS:  Written  comments  in 
response  to  this  application  may  be 
submitted  to:  Franklin  D,  R.  Gee, 
Product  Manager  (PM)  17,  Registration 
Division,  (TS-767),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  E-341.  401  M  St.  SW  . 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  R.  Gee  (202-755-1150). 
SUPPLEMENTARY  INFORMATION: 
American  Hoechst  Corp.  has  applied  for 
an  experimental  use  permit.  This 
experimental  use  permit,  file  symbol 
number  8340-EUP-A,  proposes  the  use 
fif  60  pounds  of  the  insecticide  to  control 
insects  on  cotton.  It  is  proposed  that  the 
testing  be  conducted  in  the  States  of 
Alabama,  Arkansas,  Arizona, 
Califuriiia,  Georgia,  Louisiana, 
Mississippi,  North  CaroUria,  Tennessee. 
and  Texas. 

(Sec.  S.  92  Stat.  819.  as  ameinded  (7  U.S.C. 
136)). 

Dated:  December  17. 1980 
Robert  V.  Brown. 

Arlin;^  Diri'ctor,  Rt'gistration  Divisiaa,  Office 
nf  Pesticidf  Programs. 

lIRD.ii    !:!»-;i:a;r.  I'llfd  12-;3-f«  R4'-i.-.,| 
eiLLING  CODE  6560-32-M 


IOPTS-59033A;TSH-FRL  9714-21 

Polymer  of:  D-Glucose;  Acetic  Acid; 
Propanoic  Acid,  2-Oxo;  Arabinose;  0- 
Mannose;  L-Mannose,  6-Deoxy;  D- 
Glucuronic  Acid;  Approval  of 
Premanufacture  Exemption 
Application 

AGENCv:  Environmental  Pratectioa 
.Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  On  August  27. 1980.  EP.'\ 
received  an  exemption  applicat'on  for 
test  marketing  purposes  frcm  Kelco, 
Division  of  Merck  and  Co  ,  [n.c  The  Test 
Marketing  Exemption  ['T^■fE]  case 
number  assigned  to  the  substance  was 
T80-38.  EPA  has  determined  that  the 
manufacturer's  test  marketing  of  the 
chemical  substance  wiil  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Therefore,  the  Agf  .ncy 
has  gr;inted  the  manufacturer  an 
exfjmption  from  the  TSCA 
premi^nufacture  reporting  requirer.er.ts 
for  i(;st  marketing  in  Lhe  manner 
describe^d  in  the  application  The 
exemption  is  effective  immediately 
FOR  FURTHER  INFORMATION  CONTACT: 
Robf)  t  W.  Jones,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances.  Environmental  Protection 


Agency.  Room  E-208.  Washington.  DC 
20460.  (202^26-8815). 
SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA.  anyone  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  for  commercial 
purposes  in  the  United  States  must 
submit  a  notice  to  EPA  befo.'"e 
manufacture  or  import  begins.  A  "new" 
chemical  substance  is  one  that  is  not  on 
the  Inventory  of  existing  substances 
compiled  by  EPA  under  section  8(b)  of 
TSCA.  Section  5(a)(1)  requires  each 
premanufacture  notice  (PMN)  to  be 
submitted  in  accordance  with  section 
5(D)  and  any  applicable  requirem.ents  of 
section  5(b).  Section  5(d)(1)  defines  the 
contents  of  a  PMN  and  section  5.'b) 
contains  additional  reporting 
requirements  for  certain  new  chemical 
substances. 

Section  5(h).  "Exemptions,"  contains 
several  provisions  for  exemptions  from 
some  or  all  of  the  requirements  of 
section  5.  In  particular,  section  5(h)(l| 
authorizes  EPA,  upon  application,  to 
exempt  persons  from  any  requirement  of 
section  5(a)  or  section  5(b).  to  permit 
ihem  to  manfacture  or  process  chemical 
substances  for  test  marketing  purposes. 
To  grant  an  exemption,  the  Agency  must 
find  that  the  test  marketing  activities 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  EP,\ 
must  either  approve  or  deny  the 
application  within  45  days  of  its  receipt, 
and  under  section  5(h)(6)  the  Agency 
must  publish  a  notice  of  its  disposition 
in  the  Federal  Register.  If  EPA  grants  a 
test  marketing  exemption,  it  may  impose 
restrictions  on  the  test  marketing 
activities. 

On  August  27, 1980,  EPA  received  an 
application  from  Kclco.  Division  of 
Merck  and  Co,  Inc.,  for  an  exemption 
from  the  requirements  of  section  5(a) 
and  5(b)  of  TSCA.  to  manuftictitre  a  co- 
polym.er  of  D-glucose;  acetic  acid; 
propanoic  acid.  2-o\o;  arabinose:  D- 
mannose;  L-mannose,  B-dcoxy;  D- 
glucuronic  acid  for  test  marketing 
purposes. 

A  Federal  Register  notice  published 
on  September  18. 1930  (45  FR  62199) 
announced  receipt  of  the  exemption 
application  and  summarized  information 
submitted  by  Kelco.  The  Federal 
Register  notice  requested  cor!;m.ents  on 
the  appropriateness  of  granting  the 
exemption.  However,  the  agency 
received  no  public  comments  concerning 
the  application.  The  data  subm.Uted 
indicates  some  people  who  come  in 
contact  with  the  TME  substance  may 
develop  a  slight  allergic  reaction. 
However,  since  only  a  small  numbc:  of 
workers.  125,  would  handle  the 
substance,  and  they  wear  protective 
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Agenda;  This  special  meeting  is  being  held  to 
orient  new  members  and  to  address,  in 
depth,  areas  relevant  to  the  grant 
application  review  process.  Included  will 
be  the  review  policies  and  procedures, 
program  development  and  plans, 
committee  recommendations  and  ratings, 

unrl   niiiriohnco     inr>iitr1ir»n   rot'iniAr   rr-Jfor-io 


program  developments.  Otherwise,  the 
Committee  will  be  performing  initial  review 
of  grant  applications  for  Federal  assistance 
and  will  not  be  open  to  the  public  in 
accordance  with  the  determination  by  the 
Administrator,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  pursuant  to 


Dated:  December  17, 1980. 
Wayne  C.  Richey.  Jr., 

Acting  Executive  Secretary,  Office  of  Health 
Research.  Statistics,  and  Technology 
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equipment,  the  possibility  of  this 
reaction  occuring  is  expected  to  be 
minimal.  Otherwise  review  of  the  TME 
application  raised  little  or  no  concern 
with  regard  to  health  and  environmental 
affects  from  the  TME  substance. 

Considering  both  the  toxicity  and 
exposure,  the  Agency  has  determined 
that  the  manufacture,  production,  and 
use  of  these  substances,  in  the  manner 
described  in  the  lest  market  application, 
will  not  present  any  unreasonable  risk 
to  the  people  who  come  into  contact 
with  it  during  manufacture,  processing, 
or  use.  There  are  no  environmental 
concerns  with  the  release  or  disposal  of 
these  substances.  Thus,  the  Agency  has 
decided  to  grant  a  test  market 
exemption  to  the  Kelco,  Division  of 
Merck  Co.  Inc..  for  the  limited 
manufacture  of  the  substance  as 
described  in  the  test  marketing 
exemption  application. 

At  least  90  days  prior  to 
manufacturing  the  substance  listed  in 
the  application  for  commercial  purposes 
other  than  test  marketing  or  in  small 
quantities  solely  for  research  and 
development  activities,  the 
manufacturer  must  submit  a 
premanufacture  notice  (PMN)  as 
required  under  section  5(a)  of  TSCA. 
This  exemption  is  granted  solely  to  the 
applicant  of  TME  r8(>-38  with  the 
following  provisions: 

1.  That  the  company  not  exceed  the 
production  amounts  specified  on  the  test 
market  application; 

2.  That  worker  exposure  not  exceed 
the  levels  specified; 

3.  That  the  company  only  use  the  TME 
substance  for  the  purposes  described  in 
the  Test  Market  application  and  in  other 
contacts  between  EPA  and  the 
submitter; 

4.  That  the  company  maintain  records 
of  customers  to  whom  the  tesi  market 
substance  has  been  given  or  sold  and 
that  these  records  may  be  inspected  by 
EPA; 

5.  That  each  shipment  contains  a 
statement  informing  Ihe  recipient  that 
the  substance  shipped  nidv  only  be  used 
for  the  purpose  allowed  in  ihc 
exemption; 

6.  The  Agency  reserves  the  right  to 
rescind  its  decision  to  grant  this 
exemption  should  any  new  information 
come  to  its  attention  which  indicates 
that  the  substance  may  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

Section  5fh)l6)  of  TSCA  requires  EPA 
to  approve  or  deny  a  test  marketing 
exemption  within  45  days  of  its  receipt 
by  the  Agency.  The  45  day  period  for 
this  exemption  application  expired  on 
October  11, 1980.  EPA  regrets  the  delay 
in  approving  this  application.  However, 


simultaneously  with  the  processing  of 
test  marketing  exemption  applications, 
EPA  is  charged  by  TSCA  with  the  task 
of  examining  a  much  larger  number  of 
premanufacture  notices.  The  health  and 
environmental  implications  associated 
with  these  notices  are  generally  more 
significant  and  widespread  than  those 
associated  with  a  test  marketing 
exemption  application,  requiring  EPA  to 
preferentially  allocate  its  very  limited 
resources  to  the  examination  of  the 
notices.  In  the  near  future  EPA  w\\\ 
communicate  a  set  of  informal 
guidelines  to  regulated  industry  that  will 
help  EPA  make  Test  Marketing 
Exemption  Application  decisions  in  a 
more  timely  manner. 

Dated:  December  19, 1960. 
Douglas  M.  Costle. 
Administrator. 

|FR  Doc-  80-10287  Rlcd  V.-a  M.  Mh  ,im| 
BILLING  CODE  6560-31-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  80-84] 

Eagle  Distributors  Inc.  v.  Matson 
Navigation  Company,  Inc. 

Notice  is  given  that  a  complaint  filed 
by  Eagle  Distributors,  Inc.  was  served 
December  18. 1980.  The  complaint 
alleges  that  lespondent  has  subjected  it 
to  payment  of  unreasonable  and 
excessive  freight  charges  in  violation  of 
section  18(a)  of  the  Shipping  Act,  1916 
by  virtue  of  assessing  charges  found  by 
the  Commission  to  be  unreasonable  in 
Docket  76-13.  Matson  Navigation 
Company — Proposed  Rate  Increase  in 
the  United  Stales  Pacific  Coast/Hawaii 
Trade. 

This  p;oceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan.  Hearing  in  this  matter,  if  any  is 
he'd,  shall  com.mence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  iriclude  oral  testimony 
and  cross-examir.ation  in  the  discretion 
of  the  presiding  o'ncer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
maloria!  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  dfvolopnient  of  an 
adequate  recoid. 

Francis  C.  Humey, 

Secretary. 

IIK  I).),  8<)-ini5fl  Kilcit  n-rj-H".):  mri  .iml 
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GENERAL  SERVICES  ADMINISTRATION 

Transportation  and  Public  Utilities 
Service 

Contract  Audit  of  Transportation 
Payment  Documents;  Pre-Solicitation 
Conference 

Notice  is  hereby  given  of  a 
conference,  prior  to  soliciation  of  bids, 
to  address  considerations  relevant  to  a 
proposed  procurement  by  contract  of  the 
identification  of  overcharges  on 
Government  paid  transportation  bills 
during  FY  1982  (October  1, 1981  to 
September  30, 1982).  It  will  be  held  at 
the  Office  of  Transportation  Audits, 
Transportation  and  Public  Utilities 
Service,  on  January  15. 1981,  at  10  a.m.. 
Room  2006,  Chester  A.  Arthur  Building, 
425  I  Street,  NW.,  Washington,  DC.  The 
conference  will  be  devoted  to  an  open 
discussion  concerning  the  scope  and 
method  of  the  proposed  procurement. 

Those  desiring  further  information 
may  contact  Mr.  Lester  H.  Finotti,  Jr., 
Chief,  Special  Projects.  Transportation 
Audits  Division,  Transportation  and 
Public  Utilities  Service,  General 
Services  Administration  (202-275-1077). 

Dated:  December  15, 19W). 
John  L.  Stanberry, 

Acting  Commissioner,  Tranftportatinn  ond 
Public  Utilities  Service. 

|FR  Doc.  BO^OIIS  Filed  12-23-80;  8.4S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Committee  Meetings 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  I),  announcement  is 
made  of  the  following  national  advisory 
bodies  scheduled  to  assemble  during  the 
month  of  January  1951. 

Community  Alcoholism  Services  Review 
Committee 

January  9,  7:00  p.m. — Ojun:  January  10-11. 
9:00  a.m.— Open;  Bethiisda  MariiotI  Hotel. 
2  Pooks  Hill  Road,  Bcthesda.  Maryland 
20014. 

Contact:  Mr.  Phillip  Dawes,  Room  IfiC- :!(). 
Parklawn  Building,  5600  Fishers  F.ane. 
Rockville,  Maryland  20857,  (301 )  4 13-2473. 

Purpose:  The  Committee  is  charged  with  the 
initial  review  of  grant  applications  for 
Federal  alSeistance  in  the  program  areas 
administered  by  the  National  Inslitiile  on 
Alcohol  Abuse  and  Alcoholism  (NIA  \A) 
relating  to  alcoholism  service  actixitics  and 
makes  recommendations  to  Ihe  National 
Advisory  Council  on  Alcohol  Abii.sp  and 
Alcoholism  for  final  review. 
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dates:  Hearing— February  12, 1981  (10 
a,m.-5  p.m.).  End  of  comment  period: 
January  30, 1981.  End  of  period  for 
submission  of  requests  to  appear  at  the 
hearing:  January  30, 1981. 
Interested  persons  and  organizations 


significantly  different  prices.  The  Food 
and  Drug  Administration  has  advised 
the  Board  that  there  is  no  regulatory 
action,  either  pending'or  under 
consideration,  that  would  be  a  reason 
for  delaying  or  withholding  the 

__i™Ul;,.l »»  «f  liAr^o  i-»n   »V,Q  rlriino 


Small  and  medium  size  independent 
pharmacies  have  purchased  from  the 
"all  other  brands"  at  or  below  the 
proposed  MAC  level. 

5.  Procainamide  HCl  Oral  Capsules, 
500  mg. — The  Board  proposes  a  MAC 
Umit  nf  <(lfi  n.'ifl.'i  npr  mnsiilp  for  this  form 
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Agenda:  This  special  meeting  is  being  held  to 
orient  new  members  and  to  address,  in 
depth,  areas  relevant  to  the  grant 
application  review  process.  Included  will 
be  the  review  policies  and  procedures, 
program  development  and  plans, 
committee  recommendations  and  ratings, 
and  guidelines,  including  review  criteria. 

Psychiatry  Education  Review  Committee 

lanuary  28-30.  9:30  a.m,;  Conference  Room  1. 
Parl^lawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

Open— January  28,  9:30  a.m.  to  11:30  a.m. 

Closed — Otherwise, 

Contact:  Zebulon  Taintor,  M.D..  or  Susan 
Blumenthal,  M.D„  Room  9C-02.  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Mar)  land  20857,  (301)  443^728, 

Purpo.sn:  The  Committee  is  charged  with  the 
initial  review,  based  on  the  scientific  and 
technical  merit  of  applications  submitted  to 
the  NIMJt  for  Federal  assistance  of 
activities  for  physchiatric  education  to 
meet  mental  health  services  personnel 
needs  in  priority  areas:  services  to 
unserved  or  underserved  populations, 
gi  ographic  areas,  or  public  mental  health 
Faciiities:  to  develop  linkages  with  the 
genc-^al  health  services  delivery  system 
and  p.-;)vide  mental  health  training  for 
g('r!r:ral  health  services  personnel;  and  lo 
inf:rey»e  the  supply  of  minority  mental 
heallh  personnel,  and  makes 
retonimendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Agenda:  From  9:30  to  11:30  a,m.  on  January 
28.  the  meeting  will  be  open  for  discussion 
o.*^  ddmmijitrative  announcements  and 
proqr.iin  developments.  Otherwise,  the 
Cun.mitt^e  will  be  performing  initial  review 
of  firant  applications  for  Federal  ass'slance 
ar.ii  will  not  be  open  to  the  public  in 
ai  (HudM'^re  with  the  determination  by  the 
Administrator,  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  pursuant  to 
the  provisions  of  Section  552b(c)(6),  Title  5 
L'.S  Code  and  Section  10(d)  of  Public  Law 
!(:!-l(iJ  (5  U.S.C.  Appendix  I). 

Mental  Health  Small  Grant  Review 
Committee 

j.inujry  29-31.  1:30  p.m.:  the  Grameriy  inn, 
Park*,  iew  and  West\  iew  Rooms,  1616 
RhcJe  Isiand  Avenue.  N,W.,  Washington. 
D.C.  :0ii36. 

Open— januHry  29.  1:30  p.m.  to  230  p  m 

Closed — Otherwise. 

LaVerl  P  Klein,  Room  9-104,  Parklawn 
BuilJing,  5C00  Fislmrs  Lane,  Rockville, 
M.'ryl^nd  20857,  !301)  443-4843. 

Purpose:  The  Committee  is  charged  with  the 
initial  review,  based  on  the  scientific  and 
techr.iciil  merit  of  applications  submitted  to 
the  .MMH  for  Federal  assistance  o! 
activiiies  for  research  iii  nil  di'^Mplines 
pertaining  to  alcohol,  drug  abLst;,  and 
menlui  health,  including  psycl;:  logy, 
suc'o! oqy,  anthropology,  psvchir.try,  and 
the  biuliigical  sciences,  and  makes 
rerommendatior.r  to  the  N',^'innal  Advisorv 
Councils  of  the  respective  L-.stitutes  for 
final  ri-iiew. 

.Ai^enda,  From  1:30  to  J  :;o  p.m.  on  January  29, 
t.he  meeting  will  be  open  for  discussion  of 
adn'iinis'rative  anr.ouncemenls  and 


program  developments.  Otherwise,  the 
Committee  will  be  performing  initial  review 
of  grant  applications  for  Federal  assistance 
and  will  not  be  open  to  the  public  in 
accordance  with  the  determination  by  the 
Administrator,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  pursuant  to 
the  provisions  of  Section  552b(c)(6),  Title  5 
U.S.  Code  and  Section  10(d)  of  Pub,  L.  92- 
463  (5  U.S.C.  Appendix  I). 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  committee  members  for  NIMH 
will  be  furnished  by  Mrs.  Uvalda 
Dowdy,  Office  of  the  Associate  Director 
for  Extramural  Programs,  Room  9-95, 
Piirklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone: 
(301)  443-1333,  For  NLAAA:  Ms.  Helen 
Garrett,  Committee  Management 
Officer,  Room  16C-21,  Parklawn 
Building,  5G00  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone:  (301)  443- 
2860, 

Dated:  December  18,  1980. 
Elizabeth  A.  Connolly. 

Cammitlec  .Manai;cme.nt  Officer,  .Alcohol. 
Or::g  .Abase,  and  Mental  Health 

Administration. 
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Office  of  the  Assistant  Secretary  for 
Health 

National  Council  on  Health  Care 
Technology;  Subcommittee  on 
Criteria;  Meeting 

Pursuant  to  the  Federal  .Advisory 
Committee  Act  (Pub.  L,  92-463),  notice  is 
hereby  given  that  the  Subcommittee  on 
Criteria  of  the  National  Council  on 
Health  Care  Technology  (Council), 
which  was  established  pursuant  to  the 
Hf^alth  Research,  Health  Statistics,  and 
Health  Care  Technology  Act  of  1978 
(Pub.  L.  95-623)  and  which  advises  the 
Sccivtary  and  the  Director  of  the 
N  Jiinnal  Center  for  Health  Care 
Technology  (Center)  on  the  activities  of 
the  Center,  will  convene  on  Friday, 
Januiiry  9. 1981  at  10:00  a.m,  in  the  board 
room  of  the  Milbank  Memorial  Fund,  1 
East  75th  Street,  New  York,  N.Y,  This 
nicetinjj  will  be  open  to  the  public  from 
10:00  a.m.  to  4:00  p.m.  to  discuss  the 
business  of  the  Subcommittee,  Principal 
i.orsidcration  will  be  given  to  further 
disLi  .sions  regarding  the  processes  for 
crittjii.i  development. 

Further  information  regarding  the 
Council  may  be  obtained  by  contacting 
Sliaron  F.iino,  Executive  Secretary. 
.Niiticnal  Council  on  Health  Care 
Technology,  Room  17A-29,  5600  Fishers  • 
Lane,  Rockville.  Maryland  20857. 


Dated:  December  17, 1980. 
Wayne  C.  Richey.  Jr., 

Acting  Executive  Secretary.  Office  of  Health 
Research.  Statistics,  and  Technology 

|KR  Dor   Bll-tOi),'-,,:  Fili-d  12-23-80:  a45  dm) 
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National  Center  for  Healtti  Care 
Technology;  Scientific  Evaluation  of 
Medical  Technology 

The  National  Center  for  Health  Care 
Technology  (Center)  announces  that  it  is 
beginning  a  scientific  evaluation  of  the 
clinical  safety  and  effectiveness  of 
intravenous  histam.ine  therapy  for 
Meniere's  disease,  acute  and  sudden 
hearing  loss,  and  headache. 

Based  on  this  evaluation,  a 
recommendation  will  be  formulated  to 
assist  the  Health  Care  Financing 
Administration  in  establishing  a 
Medicare  coverage  policy.  Any  person 
or  group  wishing  to  provide  the  Center 
with  information  relevant  lo  this 
evaluation  should  do  so  in  writing  on  or 
before  February  23, 1981.  To  enable  the 
Center's  staff  to  give  appropriate 
conside'-ation  to  any  literature 
references  or  analysis  of  clinical  data,  a 
written  summary  no  longer  than  10 
pagps  should  be  attached  to  any  such 
material  submitted. 

Written  material  should  be  submitted 
to:  National  Center  for  Health  Care 
Technology.  Room  17A-29.  Parklawn 
Building,  5000  Fishers  Lane,  Rockville, 
Maryland  20057. 

For  further  information  contact: 
Stephen  P,  Heyse,  M.D,.  M,P.H.,  Health 
Science  .Analyst,  .National  Center  for 
Healln  Care  Technology.  Room  171A-29. 
Pjrklavvn  Building,  Rockville,  Maryland 
20857,  (301)443-4990, 

Dileii;  Dpcen'l)er  17.  1980, 

Wayne  C.  Richey,  Jr., 

.Acting  Executive  Secretary.  Office  of  Health 
Research.  .'Statistics,  and  Technology 

IKK  Do.    tUMiiti-,!  Kilfi!  ^2-Z?-V>  B.iS  ami 
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Health  Care  Financing  Administration 

Pharmaceutical  Reimbursement  Board; 
Proposed  MACs  and  Announcement  of 
Public  Hearing 

AGENCY:  Health  Care  Financing 
Admitiistralion  (HCFA),  HHS. 

ACTION:  Notice. 

summary:  The  Pharmaceutical 
Reimbursement  Board  proposes 
maximum  allowable  cost  (MAC)  limits 
on  the  drugs  specified  below  and 
announces  a  public  hearing  with  regard 
to  these  proposed  MAC  limits. 
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(Part  A  of  Medicare)  premium  for 

voluntary  enrollment  for  the  12-month 

period  beginning  with  the  following  July 

1. 

EFFECTIVE  DATE:  July  1,  1981. 

FOfl  FURTHER  INFORMATION  CONTACT: 

(~li  \\f   Winn    T*liror>tr»r    niirictr^n   nr  \AaA  Inn  ro 


Dated:  December  19,  1960. 
Patricia  Roberts  Harris, 

Sfcretory. 

Il-K  I),..    .1li-lll,KI(l|-'ilrd  12-2.MW  84Si<ni| 
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Notice  of  MoatUy'  Actuarial  Rates 

As  required  by  section  1839(c)  (1)  and 
(4)  of  the  Social  Security  Act  (42  U.S.C. 
1395r(c)  (1)  and  (4)).  as  amended.  I  have 
determined  that  the  monthly  actuarial 
rates  applicable  for  the  12-monfh  period 
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dates:  Hearing— February  12, 1981  (10 
a.m.-S  p.m.).  End  of  comment  period: 
January  30, 1981.  End  of  period  for 
submission  of  requests  to  appear  at  the 
hearing:  January  30, 1981. 

Interested  persons  and  organizations 
are  invited  to  submit  in  writing 
comments  on  the  proposed  MACs.  All 
comments  received  by  January  30, 1981, 
will  be  considered  and  will  be 
maintained  for  public  inspection  in  the 
office  of  the  Pharmaceutical  and 
Medical  Services  Reimbursement 
Branch. 

A  public  hearing  on  the  proposed 
MACs  will  be  held  on  February  12, 1981. 
Persons  or  organizations  wishing  to 
make  presentations  must  submit  to  the 
Board's  Executive  Secretary  by  January 
30, 1981.  at  least  20  copies  of  the 
proposed  oral  presentation  in  its 
entirely  together  with  all  supporting 
studies  and  materials  and  the  names 
and  addresses  of  proposed  participants. 
The  Board  will  grant  every  request  to 
appear  if  the  presentation  is  relevant  to 
the  proposed  MAC. 

PLACE  OF  hearing:  Multi-Purpose  Room. 
1st  Floor,  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Spalding,  Acting  Executive 
Secretary,  Pharmaceutical 
Reimbursement  Board.  l-D-5  East  Low 
Rise,  6401  Security  Boulevard,' 
Baltimore,  Maryland  21235,  (301)  594- 
5403 

SUPPLEMENTARY  INFORMATION:  The 
Pharmaceutical  Reimbursement  Board 
has  been  established  within  the  Health 
Care  Financing  Administration  for  the 
purpose  of  setting  MAC  limits  on  certain 
multiple  source  drugs  for  which 
reimbursement  is  provided  under 
Medicaid,  Medicare  and  other  programs 
administered  by  the  Department.  In 
accordance  with  45  CFR  19. 5,  the 
Pharmaceutical  Reimbursement  Board 
proposes  the  following  MAC  limits: 

Drug  and  Proposed  MAC  Limit 

Glutethimide,  oral  tablet,  500  mg— 
S0.0398  per  tablet. 

Phentermine  HCl,  oral  capsule,  30 
mg — S0.0395  per  capsule. 

Procainamide  HCl,  oral  capsule,  250 
mg — S0.0369  per  capsule! 

Piocainamide  HCl,  oral  capsule,  375 
mg — $0.0505  per  capsule. 

Procainamide  HCl,  oral  capsule.  500 
mg — S0.0585  per  capsule. 

Propantheline  Bromide,  oral  tablet,  15 
mg— S0.0235  per  tablet. 

The  Board  originally  identified  these 
multiple  source  drugs  as  drugs  for  which 
significant  amounts  of  Federal  funds  are 
expended  and  for  which  there  are 


significantly  different  prices.  The  Food 
and  Drug  Administration  has  advised 
the  Board  that  there  is  no  regulatory 
action,  eitlier  pending^or  under 
consideration,  that  would  be  a  reason 
for  delaying  or  withholding  the 
establishment  of  MACs  on  the  drugs 
listed  above.  In  making  the  initial 
determinat:on  of  the  lowest  unit  price  at 
which  each  of  the  drugs  is  widely  and 
consistently  available  from  asiy 
formulator  or  1.3be!er,  the  Board  relied 
on  two  sources;  Drug  Topics  Red  Book 
and  a  HCFA  survey.  Drug  Topics  Red 
Book,  published  annually  and  updated 
monthly  is  an  authoritative  and 
recognized  listing  of  advertised  prices. 
The  HCFA  survey  is  a  summyry, 
updated  monthly,  of  pharmacy  invoice 
prices  cbtained  by  HCFA  under  contract 
with  IMS  America.  The  HCFA  survey 
price  is  based  on  the  70th  percentile  of 
invoice  prices  from  a  panel  of  1,000 
pharm.a.cies  nationwide, 

1.  Clute'J^-^ide,  Oral  Tablets.  500 
nig. — The  Board  proposes  a  MAC  limit 
of  SO  0398  per  tablet  for  this  form  of 
glute'.himide  The  product  is  advertised 
in  the  Drjg  Topics  Red  Book  as  being 
available  at  or  below  this  price  by 
thirteen  suppliers.  The  HCFA  survey 
reve.iied  that  70  percent  of  the  invoices 
and  units  of  the  "all  other  brands"  are 
sold  at  or  below  th(;  S0.G398  level.  Small 
and  med;'jm  size  independents  have 
purchased  "all  other  brands"  at  or 
below  the  S0.0398  level. 

2.  Phenter.T.ine  HCl,  Oral  Capsules.  30 
wg.—The  Board  proposes  a  MAC  limit 
of  S0.0395  per  capsule  for  this  form  of 
phentermi:;e.  The  product  is  advertised 
in  the  Red  Book  as  being  available  at  or 
below  this  price  from  ten  suppliers.  One 
approved  manufacturer  has  given 
assurances  that  it  is  capable  of  meeting 
increased  market  demand. 

3.  Prccaincp.ride  HCl,  Oral  Capsules, 
250  n^g.—Jhe  Board  proposes  a  MAC 
limit  of  S0.0369  per  capsule  for  this  form 
of  proc:^.ir-amide.  The  product  is 
advertised  in  the  Red  Book  as  being 
available  at  or  below  this  price  from 
sixteen  suppliers.  According  to  the 
HCFA  survey  ever  80  percent  of  the 
purchases  of  the  "all  other  brands"  were 
at  or  boloxv  the  proposed  MAC  level. 
Small  and  medium  size  independent 
pharmacies  have  purchased  the  product 
at  or  below  the  SO. 0369  per  capsule  level. 

4.  hroco:nor.-:ide  HCl,  Oral  Capsules, 
375  n:g.—lhe  Board  proposes  a  MAC 
limit  of  S0.0505  per  capsule  for  this  form 
of  procainamide.  The  product  is 
advertised  in  the  Red  Book  as  being 
available  at  or  below  this  price,  from  ten 
suppliers.  According  to  the  HCFA 
survey,  over  80  percent  of  the  purchases 
of  the  "all  other  brands"  were  at  or 
below  the  SO.0505  per  capsule  level. 


Small  and  medium  size  independent 
pharmacies  have  purchased  from  the 
"all  other  brands"  at  or  below  the 
proposed  MAC  level. 

5.  Procainamide  HCl,  Oral  Capsules, 
500  mg. — The  Board  proposes  a  MAC 
limit  of  $0.0585  per  capsule  for  this  form 
of  procainamide.  The  product  is 
advertised  in  the  Red  Book  as  being 
available  at  or  below  this  price  from 
twenty-one  suppliers.  According  to  the 
HCFA  survey,  80  percent  of  the 
purchases  of  the  "aU  other  brands"  were 
at  or  below  the  $0.0585  level.  Small  and 
medium  size  independent  pharmacies 
have  purchased  the  "all  other  brands"  at 
or  below  the  proposed  MAC  level. 

6.  Propantheline  Bromide,  Oral 
Tablets,  15  mg.—The  Board  proposes  a 
MAC  limit  of  $0.0235  per  tablet  for  this  . 
form  of  propantheline.  According  to  the 
HCFA  survey,  over  90  percent  of  the 
purchases  of  the  "all  other  brands"  were 
at  or  below  the  $0.0235  per  tablet  level. 
Small  and  medium  size  independent 
pharmacies  have  purchased  the  "all 
other  brands'"  at  or  below  the  proposed 
MAC  limit.  This  product  is  available 
from  Lederle.  subsidiary  of  the  16th 
largest,  Purepac,  the  63rd  largest,  and 
McKesson,  the  73rd  largest  ethical 
pharmaceutical  companies  in  the  United 
States.  The  product  is  advertised  in  the 
Red  Book  as  being  available  at  or  below 
the  proposed  MAC  level  from  twenty- 
one  additional  suppliers. 

The  FDA  advice  and  the  economic 
data  listed  above  are  available  for 
inspection  in  the  office  of  the 
Pharmaceutical  and  Medical  Services 
Reimbursement  Branch  and  a  limited 
number  of  copies  are  available  upon 
written  request. 

Dated:  December  5, 1980. 
Peter  ].  Rodler, 

Acting  Chairman,  Phany^oceuHroi 
Reimbursement  Board. 

|FR  Doc.  80-40299  F.'..jd  12-:3-6i;.  1 4i  d:r,I 
BILLING  CODE  4110-3S-MI 


Office  of  the  Secretary 

Medicare  Program;  Premrum  Rate  tor 

the  Uninsured  Aged 

agency:  Office  of  the  Secretary  (OS). 

HHS. 

action:  Notice, 


SUMMARY:  This  notice  a.nnounces 
Medicare's  monthly  hospital  insurance 
premium  for  the  uninsured  aged  for  the 
12  months  beginning  July  1. 1981.  Section 
1818(d)(2)  of  the  Social  Security  Act 
requires  the  Secretary  of  HHS  to 
publish,  during  the  last  quarter  of  each 
calendar  year,  the  amount  of  the 
monthly  hospital  insurance  rrogram 


85162 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Notices 


Table  ^.— Actuarial  Status  of  the  SMI  Trust 
Fund:  Years  Ending  June  30  of  1979-81 

(In  mHlions3 


Vear  endmg  June  30 


Assets 


Labil- 
flies 


Assets 
less 

liabil- 
ities 


the  trust  fund  and  a  contingency  margin. 
The  contingency  margin  is  an  amount 
appropiiate  to  provide  for  a  moderate 
degree  of  projection  error  and  to 
amortize  unfunded  liabilities. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  the  year 


The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
enrollees  age  65  and  over  for  the  12- 
month  period  ending  June  30, 1982,  is 
$21.27.  The  monthly  actuarial  rate  of 
$22.60  provides  an  adjustment  for 
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(Part  A  of  Medicare)  premium  for 
voluntary  enrollment  for  the  12-month 
period  beginning  with  the  following  July 
1. 

effective  date:  July  1, 1981, 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  King,  Director,  Division  of  Medicare 
Cost  Estimates,  3-0-3  Operations 
Building.  Baltimore,  Maryland  21235, 
Telephone:  (301)  594-2826. 
SUPPLEMENTARY  INFORMATION:  Under 
the  authority  in  Section  1818(d)(2)  of  the 
Social  Security  Act  (42  U.S.C.  1395i- 
2(d](2)),  I  have  determined  that  the 
monthly  Medica.-e  hospital  insurance 
premium  for  the  uninsured  aged  for  the 
12  months  beginning  July  1, 1981,  is  $89. 

Section  1818  of  the  Social  Security  Act 
provides  for  voluntary  enrollment  in  the 
hospital  insurance  program  (Part  A  of 
Medicare),  subject  to  payment  of  a 
monthly  premium,  of  certain  persons  age 
65  and  older  who  are  uninsured  for 
social  security  or  railroad  retirement 
benefits  and  do  not  otherwise  meet  the 
requirements  for  entitlement  to  hospital 
insurance.  (Persons  insured  under  the 
Social  Security  or  Railroad  Retirement 
Acts  need  not  pay  premiums  for  hospital 
insurance.) 

Section  1818(d)(2)  of  the  Act  requires 
the  Secretary  to  determine  and  publish, 
during  the  last  quarter  of  each  calendar 
year,  the  amount  of  the  monthly  Part  A 
premium  for  voluntary  enrollment  for 
the  12-month  period  beginning  with  the 
following  July  1.  The  formula  specified 
in  this  section  also  requires  that,  for  the 
period  beginning  July  1, 1981,  the 
premium  must  be  $33  multiplied  by  the 
ratio  of  (1)  the  1981  inpatient  hospital 
deductible  to  (2)  the  1973  inpatient 
hospital  deductible,  rounded  to  the 
nearest  multiple  of  $1  or,  if  midway 
between  multiples  of  $1,  to  the  next 
higher  multiple  of  $1. 

Under  section  1813(b)(2)  of  the  Act, 
the  1981  inpatient  hospital  deductible 
was  determined  to  be  $204.  (See  45  FR 
65042,  October  1, 1980.)  The  1973 
deductible  was  actuarially  determined 
to  be  $76,  although  the  1973  deductible 
was  actually  promulgated  to  be  only 
$72,  to  comply  with  a  ruling  of  the  Cost 
of  Living  Council.  (See  37  FR  21452, 
October  11, 1972.)  The  monthly  premium 
for  the  12-month  period  beginning  July  1, 
1981  has  been  calculated  using  the  $76 
deductible  for  1973,  since  this  more 
closely  satisfies  the  intent  of  the  law. 
Thus  the  monthly  hospital  insurance 
premium  is  $33  X  (204/76)  =  $88.58.  which 
is  rounded  to  $89. 

(Sec.  1818(d)(2)  of  the  Social  Security  Act  (42 

U.S.C.  1395i-2(d)(2))) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.773,  Medical  Hospital 

Insurance] 


Diited:  December  19,  I960. 
Patricia  Roberts  Harris, 

Sfcrntary. 

|I-K  Dmi   an-niKKilili-d  l2-2.t-«0  8 45 am | 

BILLING  CODE  4110-35-M 


Monthly  Actuarial  Rates  and  Monthly 
Premium  Rates 

AGENCY:  Office  of  the  Secretary  (OS). 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
monthly  actuarial  rates  for  aged  (age  55 
or  over)  and  disabled  (under  age  65) 
(jp..'ollees  in  the  Medicare 
Supplementary  Medical  Insurance  (SMI) 
program  for  the  twelve  months 
beginning  July  1981.  It  also  promulgates 
the  monthly  SMI  premium  rate  to  be 
paid  by  all  iruollees  during  the  twelve 
months  beginning  July  1981. 

EFFECTIVE  DATE:  July  1,  1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  King,  Director,  Division  of  Medicare 
Cost  Estimates,  3-0-3  Operations 
Building.  Baltimore,  Maryland  21235, 
Telephone:  (301)  594-2826. 

SUPPLEMENTARY  INFORMATION:  Each 

December,  the  Secretary  of  Health  and 
Human  Services  is  required  by  law  to 
promulgate  two  notices  relating  to  the 
Medicare  Supplementary  Medical 
Insurance  (SMI)  program. 

One  notice  announces  two  amounts 
that,  according  to  actuarial  estimates, 
will  equal,  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
per  aged  enrollee  (age  65  or  over)  and 
one-half  the  expected  average  monthly 
cost  of  SMI  per  disabled  enrollee  (under 
age  65)  during  the  12  months  beginning 
the  following  July.  These  amounts  are 
calltd  "monthly  actuarial  rates". 

The  second  notice  promulgates  the 
monthly  SMI  premium  rate  to  be  paid  by 
aged  and  disabled  enrollees  for  the  12 
months  beginning  the  following  July. 
(Although  the  costs  to  the  program  per 
disabled  enrollee  are  higher  than  for  the 
aged,  the  law  provides  that  they  pay  the 
same  premium  amount.)  The  premium 
rate  must  be  the  lesser  of  the  actuarial 
rate  for  aged  enrollees,  or  the  current 
monthly  premium  rate  increased  by  the 
same  percentage  as  the  most  recent 
general  increase  in  monthly  title  II  social 
security  benefits  (effective  the  preceding 
June).  The  difference  between  the 
premiums  paid  by  all  enrollees  and  total 
incurred  costs  Is  met  from  the  general 
revenues  of  the  Federal  Government. 

The  notices  of  these  amounts  for  the 
period  July  1, 1981,  through  June  30,  1982. 
are  as  follows: 


Notice  of  \4eatbl>'  Actuarial  Rates 

As  required  by  section  1839(c)  (1)  and 
(4)  of  the  Social  Security  Act  (42  U.S.C. 
1395r(c)  (1)  and  (4)),  as  amended,  I  have 
determined  that  the  monthly  actuarial 
rates  applicable  for  the  12-month  period 
beginning  July  1,  1981.  are  S22.60  for 
enrollees  age  65  and  over,  and  $36.60  for 
disabled  enrollees  under  age  65.  The 
accompanying  statement  gives  the 
actuarial  assumptions  and  bases  from 
which  the^e  rates  are  derived. 

Notice  of  Monthly  Premium  Rate 

As  required  by  section  1839(c)(3)  of 
the  Social  Security  Act  (42  U.S.C." 
1395r(c)(3)),  as  amended,  I  have 
determined  that  the  basic  premium 
amount  will  be  $11.00  monthly  during 
the  period  beginnirig  July  1, 1981,  and 
ending  June  30, 1982.  The  accompanying 
statement  shows  how  this  amount  was 
derived. 

Statement  of  Actuarial  Assumptions  and 
Bases  Employed  in  Determining  the 
Monthly  Actuarial  Rates  and  the 
Standard  Monthly  Premium  Rate  for  the 
Supplementary  Medical  Insurance 
Program  Beginning  July  1981 

1.  Actuarial  Status  of  the  Supplementary 
Medical  Insurance  Trust  Fund 

The  law  requires  that  the  SMI 
program  be  financed  on  an  incurred 
basis.  That  is,  program  income  during 
the  12-month  period  for  which  the 
actuarial  rates  are  effective  must  be 
sufficient  to  pay  for  services  furnished 
during  that  period  (including  associated 
administrative  costs)  even  though 
payment  for  some  of  these  services  will 
not  be  made  until  after  the  close  of  the 
period.  The  portion  of  income  required 
to  cover  benefits  not  paid  until  after  the 
close  of  the  12-month  period  is  added  to 
the  trust  fund  until  needed.  Thus,  the 
assets  in  the  trust  fund  at  any  time 
should  be  no  less  than  benefit  and 
administrative  costs  incurred  but  not  yet 
paid. 

Because  the  rates  are  established 
prospectively,  they  are  subject  to 
projection  error.  As  a  result,  the  income 
to  the  program  may  not  equal  incurred 
costs.  Therefore,  trust  fund  assets 
should  be  maintained  at  a  level  that  is 
adequate  to  cover  a  moderate  degree  of 
projection  error  in  addition  to  the 
amount  of  incurred  but  unpaid  expenses. 
Table  1  summarizes  the  estimated 
actuarial  status  of  the  trust  fund  as  of 
June  30  for  each  of  the  years  1979-91, 
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Table  A.— Derivation  of  Promulgated  Monthly  Rate  for  D'sabled  Enrollees  Years  Encfng  June  30  of  1979-62 


1979 


1980 


Coveretl  services  (al  level  recogn!zed> 

_    Physicians' reasonable  charges „ 

Radiology  and  pathology 

O.  ilr,atinnt  hrtcn.fal  arvi  rtther  tnctitiifirwitt 


$15.41 
.72 

IP  DA 


S'sn 

.93 
IS  1t 


198) 


1982 


S2t  76 

!7  67 


S2S.86 

1.28 

1B.76 


5.  Standard  Premium  Rate 

The  law  provides  that  the  standard 
monthly  premium  rate,  promulgated  to 
apply  for  both  aged  and  disabled 
enrollees.  shall  be  the  lesser  of: 

1.  The  actuarial  rate  for  eru-ollees  age 
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Table  ^.— Actuarial  Status  of  the  SMI  Trust 
Fund:  Years  Endmg  June  30  of  1979-81 

[In  mrllions] 


Year  er<<T.g  Jioe  30 


Assets 


Assets 

Labil- 

less 

ities 

liabil- 

il:es 

1979 , - 54,883   S2,810   S2.073 

1980  4,657   3,385   1,272 

1961   .„ 3.909   3,927    -18 


2.  Monthly  Actuarial  Rett;  for  Enrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  is  one-half 
the  monthly  projected  cost  of  benefits 
and  administrative  expenses  for  each 
enrollee  age  65  and  older,  adjusted  to 
allow  for  interest  earnings  on  assets  in 


the  trust  fund  and  a  contingency  margin. 
The  contingency  margin  is  an  amount 
appropriate  to  provide  for  a  moderate 
degree  of  projection  error  and  to 
amortize  unfunded  liabilities. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  the  year 
ending  [une  30, 1982,  was  determined  by 
projecting  per-enro!!ee  cost  for  the  12- 
month  period  ending  June  30, 1979,  by 
type  of  service.  The  projected  costs  for 
the  years  ending  June  30  of  1979-1982 
are  shown  in  Table  2,  The  values  for  the 
12-month  period  ending  June  30, 1979, 
were  established  from  program  data. 
Subsequent  ye.irs  were  projected  using 
a  combination  of  program  data  and  data 
from  externa!  sources.  The  projection 
factors  used  are  shown  in  Table  3. 


Table  i.— Derivation  oi  Promulgated  Mor^thly  Rate  tor  Enrc.'lees  Age  t-f  ard  Cn 

1979-82 


Years  Ending  June  30  of 


1979 


1960 


1982 


Coveted  services  (at  level  recognized); 

Physicians'  reasonable  charges 

Radiology  and  pathology 

Ouipalient  hospital  and  other  institutions.. 

Home  health  agencies 

Group  practice  prepayrrent  plans       ....... 

hTdependert  lab  


Total  services 


;i267 
69 
2  38 
31 
29 
.19 

16.73 


$14  7b 

S17,36 

S20.35 

78 

90 

1.04 

2  83 

3  54 

407 

39 

47 

54 

44 

52 

60 

.20 

23 

26 

19.39 


23.02 


Cost  shanng 
Deductible 
Coinsurance 


Total  bene'iis 
Admirastrative  ej»penses 
Incurred  expenditures - 


Value  ot  interest  on  (und 

Contingency  margin  for  proiection  error  and  to  amortize  urtu-^Oed 
liabilities  ...  - 

PiomL'iQated  r^orttily  lato  .„ _ 


1.79 
280 

12  14 

.87 

1301 

-.33 
.72 

1340 


1.82 
3.29 


185 

397 


14  28  1^20 
.87  J1 

15  15  18  11 

-.36  26 

1.39  1.55 

13.40  16  30 


2686 

188 
4  69 

20  29 
98 

21  27 

33 
166 

22  60 


Table  i.—Fioiection  Factors  '  Years  Eramg  June  30  o<  19S0-82 

,  linpe';ent) 

Year 

ending 

June 

30 

Phys:ctans  serrf'cee. 

Radiology  a''<)        Outpattii       ho''>:  h'oiti-i  G'Oup  practce  independent 

patnciogy  hosp-tal  agency  prepayment     lab  services 

sen^ices  ser.icts  plans 


f^ees  ■ 


Utilizat'On 


Aged: 

1960 
1981..,. 
1982... 
Disabled: 
1980  . 
1981 
1982 


66 

too 

106 

86 
100 
106 


55 
70 
60 

90 
100 
90 


14  1 

150 
150 

29  8 
20  0 
150 


lee 

25  0 
150 

20  4 
25  0 
150 


24  0 
2PC 
150 

16  6 
150 
15.0 


522 
20  0 
150 

51  4 
200 
150 


18 
15  0 
15.0 

9.5 
15.0 
15.0 


from  I^os<:  contained  m  last  year's 


I  AH  values  are  pet  enrollee.  Also,  the  values  for  1980  and  or  19S1  difet  s^gmfcar. 
piomulgation  notice  due  to  an  additional  year's  data  which  support  the  cuneni  va'ues. 
-'  As  recognized  tor  payment  under  the  program. 
'  Increase  in  the  number  o(  sen/ices  received  per  enroiee  and  o'ea^ti  rel.3:^ve  i,se  c'  mcie  t.pensive  services 


The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
enrollees  age  65  and  over  for  the  12- 
month  period  ending  June  30, 1982,  is 
S21.27.  The  monthly  actuarial  rate  of 
$22.60  provides  an  adjustment  for 
interest  earnings  and  $1,66  for  a 
contingency  margin.  This  margin 
partially  amortizes  a  moderately  large 
unfunded  liability  for  the  aged. 

3.  Monthly  Actuarial  Rate  for  Disabled 
Enrollees 

Disabled  enrollees  are  those  persons 
enrolled  in  SMI  because  of  entitlement 
to  disability  benefits  for  not  less  than  24 
months  or  because  of  entitlement  to 
Medicare  under  the  end-stage  renal 
disease  program.  Projected  monthly 
costs  for  disabled  enrollees  (other  than 
those  suffering  from  end-stage  renal 
disease)  are  prepared  in  a  fashion 
exactly  parallel  to  projections  for  the 
aged,  using  appropriate  actuarial 
assumptions  (see  Table  3).  Costs  for  the 
end-stage  renal  disease  program  are 
projected  using  a  computer  model 
because  of  the  complex  demographic 
problems  involved.  Tne  combined 
results  for  all  disabled  enrollees  are 
shown  in  Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
disabled  enrollees  for  the  year  ending 
June  30, 1982  is  $39.14.  The  monthly  rale 
of  S36.60  provides  an  adjustment  for 
interest  earnings  and  $.10  for  a 
contingency  margin.  This  margin  is 
small  since  there  is  already  a  more  than 
moderate  excess  of  assets  over 
liabilities  for  the  disabled. 
4.  Sensitivity  Testing 

Several  factors  contribute  to 
uncertainty  about  future  trends  in 
medical  care  costs.  In  view  of  this,  it 
seems  appropriate  to  test  the  adequacy 
of  the  rates  promulgated  here  using 
alternative  assumptions.  The  most 
unpredictable  factors  that  contribute 
significantly  to  future  costs  are 
outpatient  hospital  costs,  physician 
utilization  (measured  indirectly  and 
reflecting  the  use  of  more  visits  per 
enrollee,  the  use  of  more  expensive 
sevices,  and  other  factors  not  explained 
by  simple  price  per  service  increases), 
and  increases  in  physician  fees  as 
constrained  by  the  program's  reasonable 
charge  screens  and  economic  index. 
Two  alternative  sets  of  assumptions  and 
the  results  of  those  assumptions  are 
shown  in  Table  5.  All  assumptions  not 
shown  in  Table  5  are  the  same  as  in 
Table  3. 
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County  and  water  from  the  LaPrele 
Reservoir  North  Piatt  River  and  deep 
wells.  A  24-inch  pipeline  would  be 
constructed  from  the  plant  site  to  a  point 
near  Cheyenne,  Wyoming,  where  the 
gas  would  enter  existing  or  proposed 


Statement.  Comments  and  preparation 

as  part  of  the  scoping  process  are 

solicited. 

DATES:  Scoping  meetings  will  be  held  on 

January  13, 14  and  15. 1981.  Additional 

written  comments  m.^y  be  received 


Policy  and  Management  Act  of  1976,  as 
amended,  and  the  Federal  Advisory 
Committee  Act. 

Persons  wishing  to  nominate 
individuals  to  serve  on  the  California 
Desert  District  Advisory  Council  .should 
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Table  4.— Derivation  of  Promulgated  Monthly  Rate  for  Disabled  Enrollees  Yea's  Ending  June  30  of  1979-62      5,  Standard  Premium  Rate 


Covered  services  (at  level  recognized): 

Physicians'  reasonable  charges  „ 

Radiology  and  pathology - 

Ouipalient  hospital  and  othef  institutons....- ~ 

Home  health  agencies ......-..........»»»«»» 

Group  practice  p'epayment  plans _»_..»~.-.~~...».,~.> 

Independent  lab -m...«.~.....,.».,»«....»— ■ 


1979 

1980 

1981 

1982 

S15.41 

S'BV 

5:1  re 

$25.86 

.72 

.93 

1  12 

1.28 

12.66 

15.1t 

17  67 

19.76 

.24 

28 

,32 

,37 

.17 

.25 

.31 

,35 

2t 

.31 

as 

.40 

Total  services  . 


Cost  sharing 
Deductible    . 
Coinsurance 


Total  benefits „.«»....... 

Administrative  expenses., « ..«...«...«......>.«,..». 

incj"cd  e«ptndi!u'es „ ~..-.. .'. 

'v/alue  ol  inifesl  on  fuid  

Coniingency  ma'gin  for  protection  erro.'  and  to  a.'no.nize  unfunded 
liabilities  


29.67 

35  05 

-1.66 

-  1.69 
-643 

22.59 

26  93 

163 

163 

24.22 

26  5b 

2.79 

-3.12 

3.57 

-.44 

41.53 
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P'omjigatcd  monthly  rate...*;;"^,- 


2S.0O 


25  00 


25  50 


Table  5  indicates  that,  under  the 
assumptions  used  in  preparing  this 
report,  the  promulgated  monthly  rates 
will  result  in  an  excess  of  assets  over 
liabilities  of  $1,022  million  by  the  end  of 
June  1982.  This  amounts  to  5.5  percent  of 
the  estimated  total  incurred 
e.vpenditurcs  for  the  following  year 
Assumptions  which  are  somewhal  more 
pessimistic,  and  therefore  which 
indicate  the  degree  that  assets  can 


accommodate  projectior.  fcirors,  produce 
a  deficit  of  $484  million  by  the  end  of 
June  1982,  which  afnoan^s  to  a  deficit  of 
2.3  percent  of  the  estimated  total 
incurred  expeditu.^es  for  the  following 
year.  Under  fairly  optimistic 
assumptions,  the  pro.'nulgated  mo.nthly 
rales  will  result  in  an  excess  of  $2,464 
million,  which  amounts  to  14.5  percent 
of  the  estimated  total  incurred 
expenditures  for  the  following  year. 


TalJte  %.—P-ojec:on  Factors  and  the  Actuarial  Status  of  the  SMi  Trust  Fund  Under  A\e-na:  -.e  Sets  of 
Afsumpt'ons    yea'S  Ending  June  30  of  198 1 -82 


This  projec 
1981 

tion 
1982 

10,6 
10,6 

6,0 
9.0 

15.0 
15,0 

1S.0 
ISjO 

LOA  ass.i 
1981 

95 
9.5 

5.C 
80 

15.0 
15.0 

too 

S.0 

-.pliOn 
1963 

9.6 

9.6 

40 
7,0 

5.0 
SO 

S.0 
5.0 

I-'  -'■.  SSSJfl 
1951 

10.5 
105 

8.0 
120 

35.0 
3S.0 

30.0 
2S0 

nptrpn 

19S2 

P-o  Ect'O.-.  lact.-.rs  {n  percent):' 
Pnv5ician'5  fees:-'                                  i 

Aoed         .....3. 

D  tabled      ._...-.. 

U;  ii/ation  ol  phys'cans'  services' ' 

10.0 
1O0 

7.0 

10.0 

25.0 
250 

20.0 
15.0 

11.6 
11  6 

BO 

Disabled                       

110 

Ou'.Datic"!  hospital  services  per  en.-o!lee: 
'^geJ      

Disabled                                      

2£0 

2^0 

Mjme  Huatn  Agency  services  per  enroHea 

25  0 

25  0 

Aciua-ial  Slatus  (in  millions) 

Asse!sl94S3.909 „ „ ^. 

L.atiililies           „. — 

:..92; 
-18 

56,607 
4,SS0 

1.022 

5.5 

51,222 

3834 

56  50? 

4.3,'5 

S3.599 
4,024 

$'1,35? 
4S43 

«!>■.?■!;  ifss  iiatTi'i'i-ies 

388 
26 

^464 

-425 

-484 

Hyiio  of  assuls  less  1  abii'i,c-3  to  o<Fend:'u'e5 

~,1 

14.5 

-2.6 

-2.3 

The  va'ues  fo'  1981  diHe'  s'gn.ficantly  frcnr,  those  contained  in  last  year's  promulgation  noi.oe  rS^i  lO  a-'  3cid.t!--.a'  yea-'s 
cidla  which  support  the  current  values 

As  recogni/:ed  for  pa>'ment  und^r  the  P'Ogr.am 

Increased  in  the  number  of  se-vicos  rece  .eri  per  eiro'.ee  and  greater  rc'alme  use  ol  more  enpeisrve  se.v.ces 

'Rdtio  0'  assets  less  iiabiiK,es  at  me  end  of  the  year  to  total  incurred  enpenditjres  dunng  the  fol.ow.ng  year.  e«p-esse3  as  a 
pE'r.-em 


The  law  provides  that  the  standard 
monthly  premium  rate,  promulgated  to 
apply  for  both  aged  and  disabled 
enrollees,  shall  be  the  lesser  of: 

1.  The  actuarial  rate  for  eru-oUees  age 
65  and  older;  or 

2.  The  current  standard  monthly 
premium,  increased  by  the  same 
percentage  that  the  level  of  old-age. 
survivors,  and  disability  insurance 
(OASDI)  benefits  has  been  increased 
since  the  May  preceding  the 
promulgation  (and  rounded  to  the  nearer 
multiple  of  ten  cents). 

The  standard  monthly  premium  rate 
for  the  12-month  period  ending  with  June 
30, 1981  is  $9.60.  The  OASDI  benefit 
table  increased  14.3  percent  in  June 
1980.  The  $9.60  rate,  increased  by  14.3 
percent  and  rounded  to  the  nearer  ten 
cent  multiple,  is  Sll.OO.  Since  this  is  less 
than  the  aged  actuarial  rate,  the 
standard  premium  rate  is  $11.00  for  the 
12  months  ending  with  June  1982. 

(Sees.  1839(c)  (1),  (3).  and  (4)  of  the  Social 

Security  Act  (42  U.S  C.  1395r!c)  (1),  (3).  and 

(4)1 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.774.  Medicare  Supplementary 

Medical  Insurance) 

Dated:  December  22, 1380 
Patricia  Roberts  Harris. 


Secretary. 

|FR  Doc.  bO-40301  Filed  t;;-:;,. 

BILLING  CODE  4110-35-M 


-Stv  8:45  an;| 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Environmental  Impact  Statement  on 
WyCoalGas,  Inc.  Proposal;  Public 
Scoping  Meetings 

agency:  Bureau  of  Land  NLi.^agenienl. 

Interior. 

ACTION:  Notice  of  meetings. 


■  summary:  The  Bureau  of  Land 
Management  will  hold  meetings  to 
gather  information  and  seek  assistance 
in  defining  the  range  of  issues  and 
concerns  for  the  preparation  of  an 
Environmental  Impact  Statement  for  a 
proposal  by  WyCoalGas.  Inc..  a 
subsidiary  of  Panhandle  Easte.'^n 
Pipeline  Company,  to  construct  and 
operate  a  coal  gasification  f  lent  16 
miles  northeast  of  Douglas.  Wyoming. 
The  project  would  utilize  coal 
transported  some  54  miles  from  the 
Rochelle  mine  site  in  Southern  Campbell 
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Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street.  NW.. 

Washington,  D.C.; 
Regional  Director,  National  Marine 

Fisheries  Service,  Alaska  Region,  P.O. 

Rnv   IRF.tt    Tiinoaii     Alaclra  OQRriQ.   anri 


the  applicant,  with  copies  to  Ms.  Ellen 
Hanson,  Room  5417,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423,  no  later  than  10  days  from 
publication  of  this  Notice.  The  offer,  as 
filed,  shall  contain  information  required 

•Mirciianf  in  Qoi-Unn  1191   rJOfUl  fol  „_J  fol 


coordination  with  the  State  Historical 
Society  and  the  Department  of  Natural 
Resources.  As  a  result,  petitioner 
charges,  conclusions  contained  in  the 
environmental  assessment  are 
inadequately  supported.  Petitioner  has 
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County  and  water  from  the  LaPrele 
Reservoir  North  Piatt  River  and  deep 
wells.  A  24-inch  pipeline  would  be 
constructed  from  the  plint  site  to  a  point 
near  Cheyenne,  Wyoming,  where  the 
gas  would  enter  existing  or  proposed 
pipelines  for  transshipment  to  the 
company's  existing  distribution  system. 
This  notice  is  made  in  accordance  with 
regulations  of  the  Council  on 
Environmental  Quality  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  to  obtain  suggestions  and 
information  from  other  agencies  and 
persons  on  the  scope  of  issues  to  be 
addressed  in  the  Environmental  Impact 


Statement.  Comments  and  preparation 
as  part  of  the  scoping  process  are 
solicited. 

DATES:  Scoping  meetings  will  be  held  on 
January  13, 14  and  15. 1981.  Additional 
written  comments  m.^y  be  received 
through  January  30. 1981. 
ADDRESSES:  Comments  should  be 
addressed  to:  James  S.  Lambert,  Project 
Manager.  WyCoalGas  EIS  Team,  Bureau 
of  Land  Management.  Post  Office  Box 
1828.  Cheyenne,  Wyoming  82001. 
SUPPLEMENTAL  INFORMATION:  The  public 
scoping  meetings  to  assist  in  defining 
significant  enviionmental  issues  and 
concerns  for  the  preparation  of  an  EIS 
will  bn  held  as  follows: 


Place 

Dale 

Gillette,  VVyorTi"ig 

January  13. 

1981 

Doug'as  Wyon»ng 

.    Jarjary  M, 

1981 

CtieyOnre  Wyoming 

January  15> 

1981 

Time 


December  19.  19U0. 
Ed  Hastey. 

Assoc  iiilr  Director. 

|FK  Dot  afum.Vj  y.Uii  IJ-J.I  <i(l  li  >i  .ini| 
BILLING  CODE  4310-84-M 
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Bureau  of  Land  Management 

California  Desert  District  Advisory 
Council;  Call  for  Nominations 

The  Bureau  of  Land  Management  of 
the  U.S.  Department  of  the  Interior 
intends  to  form  a  District  Advisory 
Council  in  its  California  Desert  District. 

The  purpose  of  this  notice  is  to  call  for 
nominations  for  membership  on  that 
Council. 

No  advisory  council  was  established 
for  this  district  when  councils  were 
formed  for  other  BLM  districts  pending 
completion  of  a  study  of  the  Bureau's 
organization  in  California.  Thai  study 
has  been  completed  and  a 
reorganization  impl>;ni(mled. 

The  Council  will  be  comp(Jsed  of  no 
fewer  than  10  and  not  more  than  12 
members.  To  provide  a  total 
membership  that  is  balanced  in  terms  of 
points  of  view  represented  and 
functions  to  be  performed,  at  least  one 
member  shall  be  an  elected  official  of 
general  purpose  government  ser\  ing  the 
area,  and  at  least  one  member  shall  be 
qualified  to  provide  advice  on  each  of 


7:30  pm _ 

1:30  pm  a»>ri  7  30  pm 
7  30pm 


AcWtt-ss 

Ho!-iay  Inn.  1-90.  South 
Do'jgiss  Highway  59, 
Gillc-'te.  Wyommg 

Ai,d''.orium  Dojgias  High 
School.  I  in  and  Walnut 
Douglas,  Wyomir.g 

Cheyenne  Club  Poom, 
Hitching  Post  Inn.  1600 
West  brcolnway. 
Cheyenrc.  Wyoming. 


the  following  categories  of  interest: 
renewable  resources;  nonrenewable 
resources;  recreation;  environmental 
protection;  transportation  rights-of-way, 
or  occupancy  issues;  wildlife;  cultural 
resources;  Native  American  concerns; 
and  public-at-largc.  All  members  are 
expected  to  represent  the  general 
interest,  but  they  should  be 
knowledgeable  in  the  category  for  which 
they  are  appointed. 

Term  of  service  will  be  two  ytjars.  At 
the  discretion  of  the  Secn^iary  iif  the 
Intel  ior  or  his  designee,  members  may 
be  appointed  to  additional  terms  not  to 
exceed  a  total  of  six  y^.irs.  All  council 
member;;  will  serve  without  salary,  but 
will  be  rei.mbursed  for  travel  and  per 
die,Ti  expenses  at  current  rates  for 
government  employees. 

The  council  normally  will  mec'l  four 
limes  annually,  but  in  no  case  less  than 
once.  Additional  meetings  may  be  called 
by  the  District  Manager  or  his  designee 
in  connection  with  special  needs  for 
advice. 

Establishment  of  this  advisory  council 
is  in  accordance  with  Ibe  Federal  Land 


Policy  and  Management  Act  of  1976,  as 
amended,  and  the  Federal  Advisory 
Committee  Act. 

Persons  wishing  to  nominate 
individuals  to  serve  on  the  California 
Desert  District  Advisory  Council  should 
send  the  nominee's  name,  address, 
profession  and  other  "biographic  data  to: 
District  Manager,  California  Desert 
District,  1695  Spruce  Street,  Riverside. 
California,  92507,  no  later  than  January 
31,1981. 

Further  information  may  be  obtained 
from  the  California  Desert  District  • 
Manager  or  from:  State  Director,  Bureau 
of  Land  Management,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California,  95825. 

Dated:  December  15. 1900. 
Roland  A.  Rusli, 
Ac  tins  State  Director. 

|FR  Doc.  80-10053  Filed  •12-2.j-ai,  HA'<  .iml 
BILLmO  CODE  4310-S4-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

issuance  of  Permit 

On  May  16, 1980,  Notice  was 
published  in  the  Federal  Register  (45  I-"R 
32361),  that  an  application  had  been 
filed  with  the  National  Marine  Fisheries 
Sevrice,  and  Fish  and  Wildlife  Service, 
by  the  USSR  Ministry  of  Fisheries,  All- 
Union  Scientific  Institute  of  Fisheries 
and  Oceanography,  Moscow,  USSR,  for 
a  permit  to  take  by  killing  200  Pacific 
walrus  (Odobenus  rosmarus),  100  ribbon 
seal  [Phoca  fasciata),  100  larga  seal 
[Phoca  largha],  100  ringed  seal  [Phorn 
hispida],  100  bearded  seal  [En'gnathti.'i 
barbatus],  and  50  Steller  sea  lion 
[Eumetopias  jubatus),  for  the  piirpo.se  ot 
scientific  research. 

Notice  is  hereby  given  that  on 
Decembers,  1980,  and  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  and  Fish  and  Wildlife  Service 
jointly  issued  a  Scientific  Research 
Permit  to  the  USSR  Ministry  of  Fisheries 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  and  related  documents  are 
available  for  review  in  the  following 
offices: 


Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street.  NW.. 

Washington,  D.C.; 
Regional  Director,  National  Marine 

Fisheries  Service,  Alaska  Region.  P.O. 

Box  1668,  Juneau,  Alaska  99802;  and 
Director,  Fish  and  Wildlife  Service,  U.S. 

Department  of  the  Interior,  1000  Glebe 

Road,  North  Arlington,  Virginia. 

Dated:  December  5, 1980. 
William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fn-'rer.f'^. 
National  Marine  Fisheries  Service. 

IlK  Doc  80-40180  Fiitd  12-23-aO:  8;46aml 
BILLING  CODE  3510-22-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-6  (Sub-No.  S6F}j 

Burlington  Northern  Inc.; 
Abandonment  Between  Eureka  and 
Clyde,  WA;  Notice  of  Findings 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  by  a  Certificate  and 
Decision  decided  December  18, 1980,  a 
finding,  which  is  administratively  final, 
was  made  by  the  Commission.  Review 
Board  Number  5,  stating  that,  subject  to 
the  conditions  for  the  protection  of 
railway  employees  prescribed  by  the 
Commission  in  Oregon  Short  Line  R. 
Co.— Abandonment  Goshen.  360  I.C.C. 
91  (1979).  the  present  and  future  public 
convenience  and  necessity  permit  the 
abandonment  by  the  Burlington 
Northern  Inc.  of  a  line  of  railroad  known 
as  the  Eureka  to  Clyde  line  extending 
From  railroad  railepost  0.00  near  Eureka. 
WA,  to  railroad  milepost  11.84  near 
Clyde.  WA,  a  distance  of  11.84  miles,  in 
Walla  Walla  County.  WA.  A  certificate 
of  public  convenience  and  necessity 
permitting  abandonment  was  issued  to 
the  Burlington  Northern  Inc.  Since  ao 
investigation  was  instituted,  the 
requirement  of  §  1121.38(b)  of  the 
Regulations  that  publication  of  notice  of 
abandonment  decisions  in  the  Federal 
Register  be  made  only  after  such  a 
decision  becomes  administratively  final 
was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  t'le 
carrier  shall  make  available  to  the 
offeror  the  records,  accounts,  appraisals, 
vvo-fking  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  Regulations).  Such 
documents  shall  be  made  available 
during  regular  business  hours  at  a  time 
and  place  mutually  agreeable  to  the 
parties. 

The  offer  must  be  filed  with  the 
Commission  and  served  concurrentiv  on 


the  applicant,  with  copies  to  Ms.  Ellen 
Hanson,  Room  5417.  Interstate 
Commerce  Commission,  Washington. 
D.C.  20423,  no  later  than  10  days  from 
publication  of  this  Notice.  The  offer,  as 
filed,  shall  contain  information  required 
pursuant  to  Section  1121.38(b)  (2)  and  (3) 
of  the  Regulations.  If  no  such  offer  is 
received,  the  certificate  of  public 
convenience  and  necessity  authorizing 
abandonment  shall  become  effective  30 
days  from  the  service  date  of  fhe 
certificate. 

Agatha  L.  Mergenovich, 

Spcretary. 

|IK  Uoc.  81M01-,5  Filed  i;-2J-80;  *!.'".  cm| 
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I  Docket  No.  AB-1  (Sut>-No.  102)] 

Chicago  and  North  Western 
Transportation  Company- 
Abandonment— Near  Wisconsin 
Rapids  and  Wausau,  Wl 

Decided:  December  16. 1930. 

.AGENCY:  Interstate  Corarnerce 

Commission. 

ACTION:  Decision  denying  in  part  and 

granting  in  part  a  petition  for 

extraordinary  relief. 


SUMMARY:  This  decision  disposes  of  a 
petition  seeking  various  forms  of 
extraordinary  relief  with  respect  to  the 
environmental  assessment  prepared  in 
the  entitled  proceeding.  The  decision 
describes  the  procedures  and  timetable 
the  Commission's  Energy  ar;d 
Environmient  Branch  follov.-ed  in  this 
proceeding  to  enable  the  Commission  to 
comply  with  the  strict  statutory 
timeframes  for  deciding  abandonmen! 
applications.  This  decision  is  being 
published  to  provide  notice  to  the  public 
that  similar  procedures  w^ii  be  followed 
m  preparing  environmental  assess.iients 
in  all  olhnr  abandonmer.t  proceedi.ngs 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Bausch.  (202)  275-7916. 
SUPPLEMENTARY  INFORMATION:  By 
petition  filed  November  28, 1980, 
Wisconsin  Department  of 
Transportation  seeks  certii-,n 
extraordinary  relief  with  re' pert  f.u  the 
environmental  docu.ment  prepared  for 
this  proceeding.  That  document,  an 
environmental  assessment  nfixh 
concluded,  on  the  basis  of  available 
information,  that  abardu:(;T:fnf  of  61 
miles  of  track  in  Wood  and  Marathon 
Counties,  WI  would  have  no 
environmental  significance,  was  niade 
available  to  the  public  through  a 
decision  served  on  Novem.ber  10,  1980. 
Petitioner  alleges  essentially  that  prior 
to  preparation  of  the  environmerAtal 
document  there  was  insufficient 


coordination  with  the  State  Historical 
Society  and  the  Department  of  Natural 
Resources.  As  a  result,  petitioner 
charges,  conclusions  contained  in  the 
environmental  assessment  are 
inadequately  supported.  Petitioner  has 
requested  that  the  Commission  (1) 
require  applicant,  Chicago  and  North 
Western  Transportation  Company 
(C&NW),  to  complete  its  abandonment 
questionnaire,  providing  support  for  the 
conclusion  that  no  major  environmental 
impacts  vAl  be  caused  by  abandonment 
of  the  lin^(2)  make  available 
underlying  documents  which  formed  the 
basis  of  the  environmental  assessment, 
(3)  permit  interested  persons  to  present 
environmental  evidence  during  c^al 
hearing,  and  (4)  make  available  for 
cross-examination  its  environmental 
staff. 

Background 

Before  addressing  the  issues  raised  by 
petitioner,  I  will  describe  briefly  the 
environmental  procedures  followed  in 
this  proceeding.  Similar  environmental 
procedures  are  followed  for  every 
abandonment  application. 

On  August  18, 1980,  the  Co.mmission's 
Energy  and  Environm.ental  Branch 
(Branch)  received  a  notice  that  applicant 
intended  to  abandon  the  subject  61  mile 
line  of  railroad.  On  August  20, 1980. 
copies  of  applicant's  notice,  together 
with  invitations  to  comment  on 
environmental  issues,  were  mailed  by 
the  Branch  to  a  number  of  individuals 
and  agencies  in  Wisconsin,  including  the 
State  Planning  Office,  the  Departm.ent  ef 
Natural  Resources  and  its  Fish  and 
Wildlife  Division,  the  State  Historical 
Society,  and  the  State  Environmental 
Coordinator.  The  in\  itations  alluded  to 
the  stringent  decisional  time  limitations 
imposed  by  the  Railroad  Revitalization 
and  Regulatory  Reform  .^.ct  of  1976  (4-R 
Act)  and  requested  that  com.-nents  be 
filed  within  3  weeks  of  August  20. 1980. 
No  comments  were  received  at  any  time 
before  the  environmental  assessment 
was  made  available  to  the  public. 

Internal  procedures  designed  to 
comply  with  the  provisions  and  the 
purposes  of  the  4-R  Act  require  that  an 
environmental  assessment  be  forwarded 
to  the  decisionmaker  on  or  before  the 
40th  day  after  an  abandonment 
application  is  filed.'  C  &  NWs 
abandonment  application  was  filed  on 
September  17. 1980.  On  October  27. 1980. 
the  environmental  assessment  prepared 
for  this  proceeding  was  forwarded  to  the 
decisionmaker. 


'Under  the  recently  ail'ipl.-d  St;it:iers  .^r! 
environmental  assessments  prepared  for 
abandonme'nt  applications  must  be  forwarded  to  the 
decisionmaker  on  or  before  the  33rd  day  after 
abandonment  applications  are  filed 
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Findings 

(1)  Petitioner's  request  that  applicant 
complete  the  abandonment 
questionnaire,  providing  support  for  the 
conclusion  of  no  major  environmental 
impacts  is  denied.  While  responses 


(2)  Petitioner's  request  to  inspect  the 
environmental  record  is  granted. 

(3)  Petitioner  has  the  right  to  appear  at 
oral  hearing  in  this  proceeding,  in 
accordance  with  Commission  rules,  and 
offer  evidence  with  respect  to 


By  the  Commiasion,  Chairma*  Gaskins,  Vice 

Chairman  Gresham,  CommJMioners  Clapp. 

Trantum,  Alexis,  and  Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

December  15, 1980. 
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are  due  January  16, 1981.  (3)  Verified 
replies  are  due  January  23, 1981. 
ADDRESS:  An  original  and  10  copies  of 
all  statements  should  refer  to  Finance 
Docket  No.  29457  (Sub-No.  1)  and  be 
sent  to:  Section  of  Finance,  Room  5414, 


Long-and-Short-Haul  Application  for 
Relief  (Fprmerly  Fourth  Section 
Application) 

December  17. 1980 
This  application  for  long-and-short- 

nniil    yolioT    nao   Koort    filc»j-^    i«ritVi    ina   1   f~*  C^ 


SUMMARY:  The  Interstate  Commerce 
Commission  exempts  the  lease  by 
Louisville  and  Nashville  Railroad 
Company  (L&N)  of  a  segment  of  the 
Illinois  Central  Gulf  Railroad  Company 
(ICG)  track  in  Owensboro,  KY,  from  the 


85166 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Notices 


Findings 

(1)  Petitioner's  request  that  applicant 
complete  the  abandonment 
questionnaire,  providing  support  for  the 
conclusion  of  no  major  environmental 
impacts  is  denied.  While  responses 
contained  in  applicant's  questionnaire 
may  be  lacking  in  some  particulars,  I 
find  that  there  has  been  substantial 
compliance  with  established  reporting 
requirements.  Several  individuals  and 
agencies  in  Wisconsin  were  invited  to 
address  applicant's  proposal,  thereby 
filling  in  any  information  gaps.  Their 
failure  to  respond  contributed,  in  no 
small  measure,  to  the  asserted 
inadequacy  of  the  environmental 
document.  Requiring  applicant  to 
compensate  for  this  omission,  assuming 
it  could,  would  be  excessively 
burdensome  and  serve  no  useful 
purpose. 

(2)  Petitioner's  second  point  of 
requested  relief  is  essentially  a  Freedom 
of  Information  Act  request.  All 
supporting  and  background  information 
used  in  preparation  of  the 
environmental  assessment  is  available 
for  inspection  at  petitioner's 
convenience. 

(3)  This  proceeding  has  been  referred 
to  oral  hearing,  at  which  any  interested 
person  may  appear,  in  accordance  with 
Commission  rules,  and  offer  evidence 
with  respect  to  environmental  matters  or 
any  other  relevant  areas  of  concern. 

(4)  Under  the  Commission's  revised 
environmental  rules  (45  FR  79810  (1980]), 
which  will  apply  to  this  proceeding. 
Commission  staff  responsible  for 
preparing  an  environmental  document 
may  be  cross-examined  only  where 
good  cause  is  shown.  Criticisms 
contained  in  petitioner's  pleading  relate 
almost  exclusively  to  a  lack  of 
coordination  with  State  agencies.  The 
Commission,  however,  made  every 
effort  to  include  the  State  in  the 
decisionmaking  process.  Under  the 
circumstances,  I  am  unable  to  conclude 
that  good  cause  has  been  shown. 
Petitioner's  request  for  cross- 
examination,  therefore,  is  denied,  but 
without  prejudice  to  petitioner's  seeking 
another  determination  under  the  revised 
environmental  rules  and  in  light  of  the 
expressions  in  this  decision. 

Because  the  issues  considered  and 
resolved  here  are  of  general 
applicability,  I  have  directed  that  the 
decision  be  published  in  the  Federal 
Register  and  be  circulated  through  the 
clearinghouse  procedure  to  every  State. 

It  is  ordered 

(1)  Petitioner's  request  that  applicant 
complete  the  abandonment 
questionnaire  is  denied. 


(2)  Petitioner's  request  to  inspect  the 
environmental  record  is  granted. 

(3)  Petitioner  has  the  right  to  appear  at 
oral  hearing  in  this  proceeding,  in 
accordance  with  Commission  rules,  and 
offer  evidence  with  respect  to 
environmental  matters. 

(4)  Petitioner's  request  for  cross- 
examination  of  environmental  staff  is 
denied  without  prejudice  to  seeking 
another  determination  in  accordance 
with  the  expressions  in  this  decision. 

By  the  Commission,  Darius  W. 
Gaskins,  Jr.,  Chairman. 
Agatha  L.  Mergenovich, 
Secretary. 

(FR  Doc.  80-«»69  Filed  J2-Z3-60;  8:45  am) 
BILLING  CODE  7035-«1-M 


[Ex  Parte  No.  311] 

Expedited  Procedures  for  Recovery  of 
Fuel  Costs 

Decided:  December  16, 1980. 

In  our  decision  of  December  9, 1980,  a 
14-percent  surcharge  was  authorized  on 
all  owner-operator  traffic,  and  on  all 
truckload  traffic  whether  or  not  owner- 
operators  were  employed.  We  ordered 
that  all  owner-operators  were  to  receive 
compensation  at  this  level. 

The  weekly  figures  set  forth  in  the 
appendix  for  transportation  performed 
by  owner-operators  and  for  truckload 
traffic  is  14.4-percent.  Accordingly,  we 
are  authorizing  that  the  surcharge  for 
this  traffic  remain  at  14-percent.  All 
owner-operators  are  to  receive 
compensation  at  this  level. 

However,  we  are  authorizing  that  the 
surcharge  on  less-than-lruckload  (LTI.) 
traffic  performed  by  carriers  not 
utilizing  owner-operators  may  be 
increased  to  2.5-percent,  that  for  the  bus 
carriers  to  5.4-percent,  and  that  for 
United  Parcel  Ser.  ice  to  l.S-percent. 

Notice  shall  be  given  to  the  general 
public  by  mailing  a  copy  of  this  decision 
to  the  Co-,  emor  of  each  State  and  to  the 
Public  Utiiities  Commission  or  Boards  of 
each  State  haviiig  jurisdiction  over 
transportation,  by  depositing  a  copy  in 
the  Office  of  the  Secretary,  Interstate 
Commerce  Ccmmission,  Washington, 
D.C.,  for  public  inspection  and  by 
delivering  a  copy  to  the  Director,  Office 
of  the  Federal  Register  for  publication 
therein. 

It  Is  Ordered 

This  decision  shall  become  effective 
Friday  12:01  a.m.  December  19, 1980. 


By  the  Commiasion,  Chairmur  Gaskins,  Vice 

Chairman  Gresham,  CommiMioners  Clapp, 

Trantum,  Alexis,  and  Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

December  15, 198a 

Appendix— fi/e/  Surcharge 

Base  date  and  price  per  gallon.  In  cents  lirKludtng  tax) 

January  1,  1979 _ — «3-6 

Dale  of  current  price  measurenient  and  price  per  gallon 
(.including  lax) 

Oecembef  15,  1980 1"' 


Transportation  pertofmed  by- 
Owner-  n„« 
ogra-      Other'      ^if^      UPS 

(1)  (2)  (3)         14) 

Average  percent  fuel 

expenses  (including 

taxes)  of  total 

revenue 16.9  Z9  63       3.3 

Percent  surcharge 

developed _  14.4  2.5  5.4      '2  3 

Percent  surcharge 

allowed 14.0  2.5  5.4     '15 

■  Apply  to  all  truckload  related  traffic. 

'  Including  less-tharvmickload  traffic. 

'  The  percentage  surcharge  developed  for  UPS  is  calculat- 
ed by  applying  81  percent  of  tfie  percentage  increase  in  the 
current  price  per  gallon  over  the  base  price  per  gallon  to 
UPS  average  percent  of  fuel  expense  to  revenue  figure  as  of 
January  1,  1979  (3.3  percent). 

•The  devetoped  surctiarge  is  reduced  0  8  percent  to 
reflect  fuel-related  IrKreases  already  inckjded  m  UPS  rates. 

|FR  Due.  80-40067  Filed  12-23-80;  ai4S  iun| 
BILLING  CODE  703S-O1-M 


[Finance  Docket  No.  29457  (Sul>-No.  1)] 

Illinois  Central  Gulf  Railroad  Company 
and  Waterloo  Railroad  Company- 
Purchase  (Portion)-Chlcago, 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company  (Richard  B.  Ogilvie, 
Trustee) 

agency:  Interstate  Commerce 

Commission. 

action:  Application  accepted  for 

consideration. 

summary:  The  Commission  is  accepting 
for  consideration  the  application  of 
Illinois  Central  Gulf  Railroad  Company 
(ICG)  and  Waterioo  Railroad  Company 
to  acquire  and  operate  approximately  26 
miles  of  railroad  owned  by  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company  (Richard  B.  Ogilvie,  Trustee) 
(MILW)  located  near  Cedar  Rapids  and 
Marion  in  Linn  County,  lA.  The 
Commission  is  also  setting  a  schedule 
for  the  proceeding. 
DATES:  (1)  Verified  statements 
supporting  or  opposing  the  application 
are  due  January  9, 1981.  (2)  Verified 
statements  from  the  United  States 
Secretary  of  Transportation  and  the 
Attorney  General  of  the  United  Slates 
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L&.\'  had  previously  filed  a  petition  to 
exempt  its  proposed  acquisition  of  the 
involved  trackage  as  well  as  several 
other  segments  of  ICG  trackage.  This 
nelition  fFinance  Docket  No.  294131  is 


to  our  exemption  of  the  proposed 
temporary  lease. 

Labor  Protection.  In  granting  an 
exemption  under  section  10505.  we  may 
not  relieve  a  carrier  of  its  obligation  to 


by  Louisville  and  Nashville  Railroad 
Company  of  the  Illinois  Central  Gulf 
Railroad  Company  track  between 
mileposts  40.05  and  40.63,  a  distance  of 
3,043  feet,  in  Owensboro,  KY,  subject  to 


1 
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are  due  January  16, 1981.  (3)  Verified 
replies  are  due  January  23, 1981. 
ADDRESS:  An  original  and  10  copies  of 
all  statements  should  refer  to  Finance 
Docket  No.  29457  (Sub-No.  1)  and  be 
sent  to:  Section  of  Finance,  Room  5414, 
Interstate  Commerce  Commission  . 
Washington,  D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  D.  Hanson  (202)^275-7245. 
SUPPLEMENTARY  INFORMATION:  The  ICG 

and  Waterloo  Railroad  Company  filed 
an  application  on  December  8. 1980 
under  Section  5  of  the  Milwaukee 
Railroad  Restructuring  Act,  49  U.S.C. 
904,  for  authority  to  acquire  and  operate 
two  segments  of  track  owned  by  the 
MILW.  Located  near  Cedar  Rapids  and 
Marion,  in  Linn  County,  lA,  the 
segments  of  trackage  total  about  26 
miles.  The  application  will  be  handled 
under  the  special  procedures  found  in 
Acquisition  Procedures  for  Lines  of 
Railroads.  360  I.C.C.  623  (1980)  and 
published  as  Subpari  B  of  49  CFR  1111 
in  45  FR  6107  (1980)  and  published  as 
Subpari  B  of  49  CFR  1111  in  45  FR  6107 
(1980).  In  a  decision  in  Finance  Docket 
No.  29457,  Illinois  Central  Gulf  Railroad 
Company-Petition  (not  printed),  decided 
October  20, 1980,  the  Commission 
determined  that  this  proposed 
acquisition  is  a  minor  transaction. 

The  application  has  been  reviewed 
and  found  to  comply  with  the 
information  requirements  of  our 
regulations. 

The  MILW's  Reorganization  Court,  in 
Order  No.  386  issued  September  8. 1980, 
directed  the  Commission  to  act  upon 
this  application  within  90  days  from  its 
filing.  To  meet  this  deadline,  we  have 
established  the  expedited  schedule  set 
forth  above  to  apply  to  this  proceeding. 

Requests  for  copies  of  the  application 
should  be  addressed  to  applicant's 
representative:  John  H.  Doeringcr. 
I'linois  Central  Gulf  Railroad  Company, 
233  North  Michigan  Avenue,  Chicago,  IL 
60601. 

A  copy  of  any  statements  filed  should 
be  served  on  applicam's  representative. 

It  is  ordered; 

1.  The  application  is  accepted  for 
consideration. 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

3.  This  decision  shall  be  effective  on 
December  23, 1980. 

Dated:  December  18.  1980. 

By  the  Commission,  Gjiry  J.  Edies.  Director. 
Office  of  Proceedings. 
Agatha  L.  Mergenovich, 

Si'cretary. 

|KK  Doi:.  41X17:;  Kili-d  l:!-23-80;  8:45  um| 
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Long-and-Short-Haul  Application  for 
Relief  (F9rmerly  Fourth  Section 
Application) 

December  \7, 1980 

This  application  for  long-and-short- 
haul  relief  has  been  filed  with  the  I.C.C. 

Protests  are  due  at  the  I.C.C.  on  or 
before  January  8, 1981. 

43884.  Southwestern  Freight  Bureau,  Agent 
No.  B-105,  increased  rates  on  roofing 
materials  and  sheathing,  in  carloads,  from 
stations  in  Southwestern  Territory  to 
stations  in  Western  Territory,  in 
Supplement  90  to  its  Tariff  ICC  SWFB  2006- 
K.  effective  January  10,  1981.  Grounds  for 
relief — need  for  additional  revenue. 

By  the  Commission. 
Agatha  L.  Mergenovich, 

Secretary. 

[W.  Doc  80-40068  Filed  12-23-HO:  8:45  Hml 
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Long-and-Short-Haul  Applications  for 
Relief  (Formerly  Fourth  Section 
Applications) 

December  17, 1980. 

These  applications  for  long-and-short- 
haul  relief  have  been  filed  with  the 
I.C.C. 

Protests  are  due  at  the  I.C.C.  on  or 
before  January  8, 1981. 

43885.  Southwestern  Freight  Bureau.  Agent 
No.  B-101,  reduced  rates  on  asphalt  and 
related  products,  in  carloads,  from  Etter, 
TX  to  points  in  Southwestern  and  Western 
Territories,  in  Supplement  219  to  its  Tariff 
ICC  SWFB  4679.  effective  January  8. 1981. 
Grounds  for  relief — market  competition. 

43886,  Southwestern  Freight  Bureau,  Agent 
(No.  B-102),  increased  rates  on  roofing  and 
building  materials  from  stations  in 
Southwestern  Territory  to  stations  in 
Southern  Territory,  in  Supplement  54  to  its 
Tariff  ICC  SWFB  4693,  effective  January  15. 
1961.  Grounds  for  relief — Need  for 
increased  revenue. 

43087,  Southwestern  Freight  Bureau.  Agent 
No.  B-103,  reduced  rates  on  plasticizers  or 
solvents,  in  carloads,  from  Taft.  LA  to  Oak 
Island,  NJ,  in  Supplement  163  to  its  Tariff 
ICC  SWFB  3038-E,  effective  January  13, 
1981.  Grounds  for  relief — rate  relationship. 

By  the  Commission. 
Agatha  L.  Mergenovich, 

Secretary. 

|FR  Uii(.  H0-»O(ru  Filed  12-23-80;  8:45  .im| 
BILLING  CODE  7035-01-M 


[Finance  Docket  No.  29413] 

Louisville  and  Nashville  Railroad  Co.— 
Petition  for  Exemption  Under  49  U.S.C. 
10505  From  49  U.S.C.  11343-11347 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Interstate  Commerce 
Commission  exempts  the  lease  by 
Louisville  and  Nashville  Railroad 
Company  (L&N)  of  a  segment  of  the 
Illinois  Central  Gulf  Railroad  Company 
(ICG)  track  in  Owensboro,  KY,  from  the 
requirement  of  prior  Commission 
approval. 

DATES:  Exemption  effective  on 
December  15. 1980.  Petitions  for 
reconsideration  of  this  decision  must  be 
filed  no  later  than  20  days  following  this 
publication. 

ADDRESSES:  Send  petitions  for 
reconsideration  to: 

(1)  Section  of  Finance.  Room  5414. 
Interstate  Commerce  Commission.  12fh 
St.  and  Constitution  Ave.  NW., 
Washington,  DC  20423. 

(2)  Petitioners'  representatives: 
Lyle  Key,  Jr.,  Louisville  and  Nashville 

Railroad  Company.  P.O.  Box  32290, 
Louisville.  KY  40232. 
John  H.  Doeringer,  Attorney  for  Illinois 
Gulf  Central  Railroad  Company,  233 
North  Michigan  Ave.,  Chicago,  IL 
60601. 
-     Pleadings  should  refer  to  Finance 
Docket  No.  29413. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Hanson,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  L&N  and 

ICG  have  requested  that  a  proposed 
lease  by  L&N  of  a  segment  of  ICG  Une 
be  exempted  from  the  requirement  of 
prior  Commission  appro\'al  under  49 
U.S.C.  11343-11347." 

The  Proposal 

The  involved  track  is  located  between 
mileposts  40.05  and  40.63,  a  distance  of 
3,043  feet,  in  Owensboro,  KY.  The  track 
is  part  of  an  ICG  line  between  Fordsville 
and  Owensboro  which  is  under  embargo 
due  to  defective  track  conditions  and  is 
also  the  subject  of  a  pending 
abandonment  application  (Docket  No. 
AB^3  (Sub-No.  68)).  L&N  has  been 
operating  over  the  Owensboro  trackage 
under  authority  from  the  Commission  in 
Service  Order  No.  1485.  Louisville  and 
Nashville  Railroad  Company 
Authorized  to  Operate  Over  Tracks  of 
Illinois  Central  Gulf  Railroad  Company, 
served  September  19, 1980.  This  Ser\ice 
Order  became  effective  on  September 
20. 1980  and  expires  on  December  15, 
1980.  ICG  has  informed  L&N  that  it  will 
not  be  able  to  resume  service  over  the 
line  in  the  foreseeable  future. 


'  Ttie  lease  and  operation  by  a  carrier  of  another 
carrier  requires  the  approval  and  authorization  of 
the  Commission  under  49  U.S.C.  11343-11347.  To 
seek  Commission  approval  an  application  must  be 
filed  in  compliance  with  the  ICC  Railroad 
Acquisition.  Control  Merger.  Consolidation. 
Coordination  Protect.  Trackage  Rights  and  Unise 
Procedures.  49  CFR  Part  1111  |1978). 
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including  all  of  the  bridges  and  culverts 
for  a  period  of  180  days  from  October  24. 
1980,  to  permit  any  state  or  local 
government  agency  or  other  interested 
party  to  negotiate  the  acquisition  for 


the  instructions  contained  in  the  above- 
referenced  decision. 
Agatha  L.  Mergenovich, 

Secretary. 

|H<  IJiK,   WOM  Fili'd  12-23 -BU:  8;J'i  .inij 


compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  thai 
the  decision-notice  is  effective.  On  or 
before  February  23, 1981,  an  applicant 
may  file  a  verified  statement  in  rebuttal 
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L&N  had  previously  filed  a  petition  to 
exempt  its  proposed  acquisition  of  the 
involved  trackage  as  well  as  several 
other  segments  of  ICG  trackage.  This 
petition  (Finance  Docket  No.  29413)  is 
currently  pending  consideration  on  a 
consolidated  record  with  the  related 
ICG  abandonment  proceeding  and 
several  other  proceedings,  known 
collectively  as  the  L&N-ICG 
Coordination  Project.^ To  avoid  any 
disruption  in  rail  service  to  the 
Owensboro  industries  pending  the 
outcome  of  the  consolidated  proceeding, 
L&N  and  ICG  propose  to  enter  into  a 
lease  arrangement,  which  would 
terminate  upon  the  issuance  of  a  final 
decision  in  the  consolidated  proceeding. 
Because  of  the  need  for  expedited 
action,  petitioners  request  that  the 
Commission  issue  an  order  exempting 
the  proposed  lease  effective  no  later 
than  December  15, 1980. 

Rail  Exemption  Authority 

Under  49  U.S.C.  §  10505,  as  modified 
t)y  section  213  of  the  Staggers  Rail  Act 
of  1980  (Pub.  L.  96-448,  94  Stat.  1895 
October  14. 1980),  the  Commission  is 
authorized  to  exempt  a  transaction 
when  it  finds  that  (1)  continued 
regulation  is  not  necessary  to  carry  out 
the  Rail  Transportation  Policy  of  49 
U.S.C.  10101(a);  and  (2)  either  the 
transaction  is  of  limited  scope  or 
regulation  is  not  necessary  to  protect 
shippers  from  the  abuse  of  market 
power. 

We  believe  the  proposed  lease 
satisfies  the  criteria  of  section  10,505. 
The  tease  would  have  a  de  minimis 
impact  on  interstate  commerce  and  our 
detailed  scrutiny  of  the  transaction 
under  the  criteria  of  49  U.S.C.  11343  el 
scq..  is  not  necessary  to  carry  out  the 
objectives  of  the  rail  transportation 
policy.  The  proposed  lease  is  also  of 
limited  scope  because  it  (1)  involves 
only  a  small  geographic  area  (less  than  1 
mile),  (2)  is  of  short  duration.  (3)  will  not 
result  in  significantly  changed  rail 
operations  or  level  of  service,  and  (4) 
will  not  significantly  or  adversely  affect 
shippers,  other  carriers,  or  railroad 
employees. 

Since  the  proposed  lease  is  of  limited 
scope  we  need  not  determine  whether 
oiu-  regulation  is  needed  to  protect 
shippers  from  the  abuse  of  market 
power.  We  note,  however,  that  no 
shipper  opposed  L&N's  initial  petition  to 
exempt  its  proposed  acquisition  of  the 
involved  trackage.  It  is,  therefore, 
unlikely  that  any  shipper  would  object 


-The  Iciid  dockel  in  Itiese  procpcdings  is  .XB-J 
(Sul)-,\o.  29|.  Oral  hearings  were  held  on  .\iivitiIici 
17  IH  iind  19  of  Ihls  year  and  briefs  dre  due  iin 
l.imuirv  5.  1981.  ' 


to  our  exemption  of  the  proposed 
temporary  lease. 

Labor  Protection.  In  granting  an 
exemption  under  section  10505,  we  may 
not  relieve  a  carrier  of  its  obligation  to 
protect  the  interests  of  employees  as 
required  by  49  U.S.C,  Subtitle  IV.  (See 
49  U.S.C.  §  10505(g)(2).  A  lease 
transaction  such  as  that  proposed  here 
is  likely  to  have  no  employee  impacts 
whatsoever.  However,  in  accordance 
with  section  10505(g)(2),  we  will  afford 
the  same  level  of  labor  protection  as  is 
usually  required  in  lease  transactions. 
We  have  determined  that  the  employee 
protective  conditions  developed  in 
Mendocino  Coast  Ry..  Inc.  Lease  and 
Operate.  354  ICC.  732  (1978),  as 
modified  in  360  I.C.C.  653  (1980),  satisfy 
the  statutory  requirements  for  protection 
of  employees  involved  in  a  lease 
transaction.  Therefore,  the  exemption 
will  be  granted  subject  to  those 
protective  provisions. 

To  avoid  any  disruption  in  rail  service 
to  the  Owensboro  industries,  this 
exemption  will  become  effective  on  the 
date  of  service  of  this  decision. 

Any  party  may  file  a  petition  to 
reopen  this  proceeding  for 
reconsideration  in  accordance  with  Rule 
g8(d)  of  the  Commission's  Rules  of 
Practice  (49  CFR  1100.98(d)).  Such  a 
petition  must  be  filed  no  later  than  20 
days  following  the  date  of  publication  of 
this  decision  in  the  Federal  Register. 

We  Find 

(1)  The  application  of  the 
requirements  of  49  U.S.C.  §§  11343- 
11347  to  the  proposed  lease  by  Louisville 
and  Nashville  Railroad  Company  of  the 
Illinois  Gulf  Cer.tral  Railroad  Company 
trackage  between  mileposts  40.05  and 
40.63.  a  distance  of  3,043  feet,  in 
Owensboro,  KY,  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C.  10101a. 

(2)  This  transaction  is  of  limited 
scope. 

(3)  This  decision  will  not  operate  to 
relieve  any  rail  carrier  from  an     ■ 
obligation  either  (a)  to  provide 
contrac'ural  terms  for  liability  and 
claims  which  are  consistent  with  49 
L!.S  C.  11707  or  (b)  to  protect  the 
interests  of  its  employees  as  required  by 
49  U.S.C.  Subtitle  IV.  and  does  not 
authorize  intermodal  ownership  that  is 
othervvi.se  prohibitf^d. 

(4)  This  decision  is  not  a  major 
Federal  action  significantly  affecting 
energy  consumption  or  the  quality  of  the 
human  environment. 

It  is  ordered 

(1  j  Pursuant  to  49  U.S.C.  10505,  we 
exempt  from  the  requirements  of  49 
use.  11343-11347  the  proposed  lease 


by  Louisville  and  Nashville  Railroad 
Company  of  the  Illinois  Central  Gulf 
Railroad  Company  track  between 
mileposts  40.05  and  40.63,  a  distance  of 
3,043  feet,  in  Owensboro,  KY,  subject  to 
the  conditions  for  the  protection  of 
employees  embodied  in  Mendocino 
Coast  Ry.  Inc. — Lease  and  Operate,  354 
I.C.C.  732  (1978),  as  modified  by  360 
I.C.C,  653  (1980). 

(2)  L&N  and  ICG  shall  have  15  days 
after  consummation  of  the  lease  to 
submit  three  copies  of  a  sworn 
statement  showing  all  journal  entries 
required  to  record  the  transaction. 

(3)  Notice  of  our  action  shall  be  given 
to  the  general  public  by  delivery  of  a 
copy  of  this  decision  to  the  Director, 
Federal  Register,  for  publication. 

(4)  The  parties  must  consummate  the 
transaction  within  30  days  of  the 
effectiveness  of  this  exemption  in  order 
to  take  advantage  of  the  exemption. 

(5)  This  decision  shall  be  effective  on 
December  19, 1980  and  shall  remain  in 
force  and  effect  until  service  of  the 
decision  (on  the  merits)  in  No.  AB-2 
(Sub-No.  29)  et  al. 

(6)  Petitions  to  reopen  this  proceeding 
for  reconsideration  of  this  decision  must 
be  filed  no  later  than  January  13, 1981. 

Decided:  December  12, 1980. 

By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Gresham.  Commissioners 
Clupp,  Trantum,  Alexis,  and  Gilliam. 
Agatha  L.  Mergenovich, 
Secretary. 

|KR  Due  B(V-4(inB8  Filed  12-23-80;  8:45  am| 
BILLING  CODE  7035-01-M 


(Docket  No.  AB-3  (Sub-No.  15F)] 

Missouri  Pacific  Railroad  Company- 
Abandonment— in  Cowley  Counties, 
KS;  Notice  of  Findings 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  by  a  supplemental 
decision  decided  September  3. 1980,  a 
finding,  which  is  administratively  final. 
was  made  by  the  Commission.  Review 
Board  Number  5,  staling  that,  the  public 
convenience  and  necessity  permit  the 
abandonment  by  the  Missouri  Pacific 
Railroad  Company  of  the  Conway 
Springs  and  Arkansas  City  Subdivision 
from  milepost  497.2  at  Dexter  over  the 
Conway  Springs  Subdivision  to  milepost 

513.5  near  Winfield  and  over  the 
Arkansas  City  Subdivision  to  milepost 

521.6  near  Arkansas  City,  a  total 
distance  of  39.8  miles,  all  in  Cowley 
County,  KS,  subject  to  the  conditions  for 
the  protection  of  employees  discussed  in 
Oregon  Short  Line  R.  Co.-Abandonment 
Goshen.  360  I.C.C.  91  (1979),  and  further 
that  applicant  shall  keep  intact  all  of  the 
right-of-way  underlying  the  track, 
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but  excluding  alcoholic  beverages  and 
dnigsl  intended  for  human  consumption. 
agricultural  limestone  and  other  soil 
conditioners,  and  agricultural  fertilizers. 
hv  the  owner  of  the  motor  vehicle  in 


to  which  petitioner's  interest  will  be 
represented  by  other  parties  (e)  the 
extent  to  which  petitioner's  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 


regulatory  action  under  the  Energy 
Policy  arid  Conservation  Act  of  1975, 
In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find. 
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including  all  of  the  bridges  and  culverts 
for  a  period  of  180  days  from  October  24, 
1980,  to  permit  any  state  or  local 
government  agency  or  other  interested 
party  to  negotiate  the  acquisition  for 
public  use  of  all  or  any  portion  of  the 
right-of-v%ay.  A  certificate  of 
abandonment  will  be  issued  to  the 
Missouri  Pacific  Railroad  Company 
based  on  the  above-described  finding  of 
abandon.ment,  30  days  after  publication 
of  this  notice,  unless  xvithin  15  days 
from  the  date  of  publication,  the 
Commission  further  finds  that: 

(1)  a  fin.incially  rp.sponsibli'  pprsoii 
(iriiluding  a  gi;\ernnii;nt  entilyj  has  offcrud 
fir.Hnciul  assislancK  (in  llie  lorm  of  a  rail 
service  conliiiiialion  payment)  to  t'lidble  ihe 
lail  service  involved  to  be  cuntiniuid  The 
offer  must  be  filed  with  the  Commission  and 
served  conrurrenlly  on  the  .ipplicant.  with 
copies  to  M.S.  Ellen  Hanson,  Room  ,5417. 
Interstate  Commerce  Conuiiissinn. 
Washington,  D.C.  20423,  no  later  than  10  days 
Irom  publication  of  this  Notice;  and 

(2]  it  is  likely  that  such  proffered  a.ssistance 
would: 

(a)  cover  the  dillcror.ce  between  Ihe 
revenues  which  are  attributable  to  sui  h  !inc 
of  railroad  and  the  avoidable  nost  of 
providing  rail  freight  servirp  on  siu:h  line, 
together  v.  iih  a  reasonable  return  on  the 
value  of  such  line,  or 

(b)  cover  the  acquisition  i  ost  of  all  or  any 
portion  of  such  line  of  r;nlroad. 

If  the  Commission  so  finds,  tl^e 
issuance  of  a  certificate  of  abandonment 
will  be  postponed.  An  offer  may  request 
the  Commission  to  set  conditions  and 
amount  of  compensation  within  30  days 
after  an  offer  is  made.  If  no  agreement  is 
reached  within  30  days  of  an  offer,  and 
no  request  is  made  on  the  Commission 
to  set  conditions  or  amount  of 
compensation,  a  certificate  of 
abandonment  will  be  issued  no  later 
than  50  days  after  this  notice  is 
published.  Upon  notification  to  the 
Commission  of  the  execution  of  an 
assistance  or  acquisition  and  operating 
agreement,  the  Commission  shall 
postpone  the  issuance  of  such  a 
certificate  for  such  period  of  time  as 
such  an  agreement  (including  any 
extensions  or  modifications)  is  in  effect. 
Information  and  procedures  regaiding 
the  finanda!  assistance  for  continued 
rail  scrvicayor  the  acquisition  of  the 
involved  rjjl  line  arc;  contained  in  49 
U.S.C.  109ra'(as  amended  by  the 
Staggers  Rail  Act  of  1980.  Pub.  L.  96-448. 
effective  October  1.  1980).  All  interested 
persons  are  advised  to  follow  the 
instructions  contained  therein  as  well  as 


the  instructions  contained  in  the  above- 
referenced  decision. 
Agatha  L.  Mergenovich, 

Secretary. 

in  Drx,   400M  FlIi'J  i:;-23-flU-  8:4'l  .im| 

BILLING  CODE  7035-01-M 


Office  of  Proceedings  ^ 

Motor  Carrier  Permanent  Authority 
Decisions;  Decision-Notice 

'ihe  following  applications,  filed  on  or 
after  July  3. 1980.  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  on  July  3, 1980.  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100  247(B).  Applications  may  be 
protested  only  on  the  grounds  that 
appliant  is  not  fit.  willing,  and  able  to 
provide  the  transportation  service  and 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  c^py  of 
any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from,  any  applicant  upon 
request  and  payment  to  applicant  of 
Si  0.00. 

.''Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49. 
Subtitle  IV,  United  Slates  Code,  and  ihe 
Commission's  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  February  9. 
1981  (or,  if  the  application  later  becomes 
unopposed)  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  duly  noted  problems)  upon 


compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  thai 
the  decision-notice  is  effective.  On  or 
before  February  23, 1981,  an  applicant 
may  file  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
gianted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Nole. — All  applications  a.'-e  for  authonlv  lo 
oppidle  us  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
rou'es.  unless  noted  ctherwise.  Applications 
for  niolvir  contract  carrier  authority  are  those 
Where  service  is  for  a  named  shipper  under 
contract". 

Volume  No.  OP4-167 

Decided:  December  18,  1980. 

Dy  the  Commission,  Review  Board.  .Number 

I.  Members  Carleton.  Joyce  and  Jones.  Joyce 

not  participating. 

MC  35227  (Sub-19F).  filed  December 

II.  1980.  Applicant:  EDSON  EXPRESS, 
L\C.,  1270  Boston  Ave..  P.O.  Box  925. 
Lcngmont.  CO  80501.  Representative: 
Richard  P.  Kissinger,  Steele  Park.  Suite 
330,  50  So.  Steele  St.,  Denver,  CO  80209. 
Transporting  shipments  weighing  100 
pounds  o,-less.  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S. 

MC  143377  (Sub-5F),  filed  December 
10,  1980.  Applicant:  BARRY  J.  WEST, 
d.b.a.  B.  J.'s  SERVICE,  P.O.  Box  154, 
Lititz,  PA  17543.  Representative:  Daniel 
W.  Krane,  Box  626,  2207  Old  Gettysburg 
Rd..  Camp  Hill.  PA  17011.  Transporting 
general  commodiHes  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  for  the  United  States 
Government,  between  points  in  the  U.S. 

MC  150647  (Sub-IF).  filed  December  9. 
1980.  Applicant:  MIDWEST  SECURITY 
TRANSFER.  INC..  836  No.  Main.  P.O. 
Box  1577,  Sioux  Falls.  SD.  57101. 
Representative:  A.  J.  Swanson,  P.O.  Box 
1103  226,  N.  Phillips  Ave.,  Sioux  Falls. 
SD  5710^.  Transporting  shipments 
weighing  100  pounds  or  less,  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S. 

Volume  No.  OP4-170 

Decided:  December  18, 1980. 

By  the  Commission.  Review  Board  Number 

1.  .Members  Carleton.  Joyce  and  Jones. 
.MC  153056F.  filed  December  8. 1980. 

Applicant:  ALLEN  W.  HOPKI.NS.  Route 

2.  Black  Creek.  WI  54160. 
Representative:  James  Robert  Evans.  145 
W.  Wisconsin  Ave.,  Neenah,  Wl  54956. 
Transporting  food  and  other  edible 
products  (including  elible  byproducts. 
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this  issue.  Applicant:  FAST  MOTOR 
SERVICE.  INC..  9100  Plainfield  Rd.. 
Brookfield,  XL  60513.  Representative: 
Albert  A.  Andrin.  180  No.  La  Salle  St.. 
Chicago.  IL  60601.  Transporting  (1) 
containers,  container  ends,  and 


Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  February  9. 
1981  for.  if  thfi  nnnlir.atinn  latpr  hurnmoii 


MC  3753  (Sub-28F),  filed  December  3. 
1980.  Applicant:  AAA  TRUCKING 
CORP..  3630  Quaker  Bridge  Rd..  P.O. 
Box  8042,  Trenton,  NJ  08650. 
Representative:  Zoe  Ann  Pace,  Suite 

9175     Dno  \A/r,rlrl  Trorlo  r'anlci-    KTo... 
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but  excluding  alcoholic  beverages  and 
drugs)  intended  for  human  consumption, 
agricultural  limestone  and  other  soil 
conditioners,  and  agricultural  fertilizers. 
by  the  owner  of  the  motor  vehicle  in 
such  vehicles,  except  in  emergency 
situations,  between  points  in  the  U.S. 

By  the  Commission. 
Agatha  L.  Mergenovich, 
Secretary. 

|1-K  Dm   BO-IOOro  Filed  12-23-80  8  4.''i  ,iiti| 
BILLING  CODE  7035-O1-M 


Motor  Carrier  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  March  1. 1979,  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.247). 
These  rules  provide,  among  other  things, 
that  a  petition  for  intervention,  either  in 
support  of  or  in  opposition  to  the 
granting  of  an  application,  must  be  filed 
with  the  Commission  within  30  days 
after  the  date  notice  of  the  application  is 
published  in  the  Federal  Register. 
Protests  {such  as  were  allowed  to  filings 
prior  to  March  1, 1979)  will  be  rejected. 
A  petition  for  intervention  without  leave 
must  comply  with  Rule  247(k)  which 
requires  petitioner  to  demonstrate  that  it 

(1)  holds  operating  authority  permitting 
performance  of  any  of  the  service  which 
the  applicant  seeks  authority  to  perform 

(2)  has  the  necessary  equipment  and 
facilities  for  performing  that  service,  and 

(3)  has  performed  service  within  the 
scope  of  the  application  either  (a)  for 
those  supporting  the  application,  or  (b) 
where  the  service  is  not  limited  to  the 
facilities  of  particular  shippers,  from  and 
to,  or  between,  any  of  the  involved 
points. 

Persons  unable  to  intervene  under 
Rule  247(k)  may  file  a  petition  for  leave 
to  intervene  under  Rule  247(1)  setting 
forth  the  specific  grounds  upon  which  it 
is  made,  including  a  detailed  statement 
of  petitioner's  interest,  the  particular 
facts,  matters,  and  things  relied  upon, 
including  the  extent,  if  any.  to  which 
petitioner  (a)  has  solicited  the  traffic  or 
business  of  those  supporting  the 
application,  or  (b)  where  the  identity  of 
those  supporting  the  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
applicant  within  the  affected 
marketplace.  The  Commission  will  also 
consider  (a)  the  nature  and  extent  of  the 
property,  financial,  or  other  interest  of 
the  petitioner  (b)  the  effect  of  the 
decision  which  may  be  rendered  upon 
petitioner's  interest  (c)  the  availability 
of  other  means  by  which  the  petitioner's 
interest  might  be  protect,  (d)  the  extent 


to  which  petitioner's  interest  will  be 
represented  by  other  parties  (e)  the 
extent  to  which  petitioner's  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
(f)  the  extent  to  which  participation  by 
the  petitioner  would  broaden  the  issues 
or  delay  the  proceeding. 

Petitions  not  in  reasonable 
compliance  with  the  requirements  of  the 
rule  may  be  rejected.  An  original  and 
one  copy  of  the  petition  to  intervene 
shall  be  filed  with  the  Commission 
indicating  the  specific  rule  under  which 
the  petition  to  intervene  is  being  filed, 
and  a  copy  shall  be  served  concurrently 
upon  applicant's  representative,  or  upon 
applicant  if  no  representative  is  named. 
'     Section  247(0  provides,  in  part,  that 
an  applicant  which  does  not  intend  to 
timely  prosecute  its  application  shall 
promptly  request,  that  it  be  dismissed, 
and  that  failure  to  prosecute  an 
application  under  the  procedures  of  the 
Commission  will  result  in  its  dismissal. 

If  an  applicant  has  introduced  rates  as 
an  issue  it  is  noted.  Upon  request,  an 
applicant  must  provide  a  copy  of  the 
tentative  rate  schedule  to  any 
protestant. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will  not 
be  accepted  after  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administrative  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs..  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  eac)i  common  carrier 
applicant  has  demonstrated  that  its 
proposed  service  is  required  by  the 
present  and  future  public  convenience 
and  necessity,  and  that  each  contract 
carrier  applicant  qualifies  as  a  contract 
carrier  and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transportation 
policy  of  49  U.S.C.  10101.  Each  applicant 
is  fit.  willing,  and  able  properly  to 
perform  the  service  proposed  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV.  United  States  Code,  and  the 
Commission's  regulation.  Except  where 
specifically  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 


regulatory  action  under  the  Energy 
Policy  arid  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find, 
preliminarily  and  in  the  absence  of  the 
issue  being  raised  by  a  petitioner,  that 
the  proposed  dual  operations  are 
consistent  with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C. 
10101  subject  to  the  right  of  the 
Commission,  which  is  expressly 
reserved,  to  impose  such  terms, 
conditions  or  limitations  as  it  finds 
necessary  to  insure  that  applicant's 
operations  shall  conform  to  the 
provisions  of  49  U.S.C.  10930(a) 
(formerly  section  210  of  the  Interstate 
Commerce  Act.) 

In  the  absence  of  legally  sufficient 
petitions  for  intervention,  filed  within  30 
days  of  publication  of  this  decision- 
notice  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (except  those  with  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notification  of  effectiveness  of  the 
decision-notice.  To  the  extent  that  the 
authority  sought  beiow  may  duplicate 
an  applicant's  other  authority,  such 
duplication  shall  be  construed  as 
conferring  only  a  single  operating  right. 

Applicants  must  comply  with  all 
specific  conditions  set  forth  in  the 
following  decision-notices  within  30 
days  after  publication,  or  the  application 
shall  stand  denied. 

Note.— All  applications  are  for  authority  to 
opi^riite  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  except  as  otherwise 
noted. 

Volume  No.  385 

Decided:  December  4, 1980. 

By  the  Commission,  Review  Board  Number 
1.  Members  Carleton,  Joyce  and  Jones. 

MC  150772F,  filed  May  2, 1980. 
Applicant:  N.C.V.  TRANSPORT.  INC.. 
P.O.  Box  8728.  Albany,  NY  12207. 
Representative:  Neil  D.  Breslin,  600 
Broadway.  Albany,  NY  12207. 
Transporting /rozen  meat,  in  vehicles 
equipped  with  mechanical  refrigeration, 
from  Cohoes.  NY  to  Kissimmee  and 
Tampa,  FL,  Stockton.  CA.  North 
Baltimore  and  Toledo,  OH,  Edison,  NJ. 
Lemont,  IL.  and  Ayer.  MA. 

Volume  No.  388 

Decided:  December  15, 1980. 
By  the  Commission.  Review  Board  Number 
3.  Members  Parker.  Fortier  and  Hill. 

MC  126276(Sub-212F).  filed  December 
14, 1979.  previously  noticed  in  the  FR 
issue  of  March  27, 1980,  and  republished 
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bulk,  between  points  in  the  U.S.  in  and 
east  of  ND,  SD,  NE,  CO.  OK.  and  TX 

MC  76993  (Sub-31F).  filed  December  4. 
t980.  Applicant:  EXPRESS  FREIGHT 
LINES.  INC..  4924  South  13th  St.. 
\ji;li.ra,,Uoo  WI  f;.^??!   Rpnre.sentative: 


TRANSPORT.  INC.,  P.O.  Box  1233. 
Sioux  Falls,  SD  57117.  Representative:  R. 
H.  Jinks  (same  address  as  applicant). 
Transporting  confectionery,  between 
points  in  McLean  County.  IL.  on  the  one 
hand.  and.  on  the  other,  points  in  the 


MC  144693  (Sub-7F),  Filed  December  4. 
1980.  Applicant:  GLENN'S  TRUCK 
SERVICE,  INC.,  No.  1  Produce  Row,  St. 
Louis,  MO  63102.  Representative:  Larry 
D.  Knox,  600  Hubbell  Bldg.,  Des  Moines. 
lA  50309.  Transporting  general 
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this  issue.  Applicant:  FAST  MOTOR 
SERVICE.  INC..  8100  Plainfield  Rd.. 
Brookfield,  IL  60513.  Representative: 
Albert  A.  Andrin.  180  No.  La  Salle  St., 
Chicago,  IL  60601.  Transporting  (1) 
containers,  container  ends,  and 
closures,  (2)  commodities  manufactured 
or  distributed  by  manufacturers  and 
distributors  of  containers  in  mixed  loads 
with  containers,  and  (3)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of 
containers,  container  ends  and  closures, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Boise 
Cascade  Coroporation,  of  Boise,  ID. 

Note. — The  purpose  of  this  republication  is 
to  correctly  state  the  territorial  description. 

To  the  Commission. 
Agatha  L.  Mergenovich, 

Secivtory. 

|FR  Doc.  H(MOO-i  Filed  12-23-80;  8;45  am) 
BILLING  CODE  7035-01-M 


■Motor  Carrier  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  of  July  3. 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  SlO.OO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  imresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit.  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49. 
Subtitle  IV,  United  States  Code,  and  the 
Commission's  regulations.  Except  where 
notedrthis  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quahty  of  the  human  environment  nor  a 
major  regulatory  action  under  the 


Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  February  9. 
1981  (or.  if  the  application  later  becomes 
unopposed)  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  duly  noted  problems)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  that 
the  decision-notice  is  effective.  On  or 
before  February  23. 1981.  an  applicant 
may  file  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Volume  No.  OF2-133 

Decided:  December  12. 1980. 
By  the  Commission.  Review  Board  Number 
2.  Members  Chandler,  Eaton  and  Liberman. 

FF  442  (Sub-4F).  filed  November  26. 
1980.  Applicant:  C-LINE 
FORWARDING.  INC..  340  Jefferson 
Blvd.,  Warwick,  RI  02888. 
Representative:  Ronald  N.  Cobert,  1730 
M  St.  NW..  Suite  501,  Washington,  DC 
20036.  As  a  freight  forwarder,  in 
connection  with  the  transportation  of 
general  commodities,  (1)  between  New 
York,  NY,  points  in  Nassau, 
Westchester,  and  Rockland  Counties, 
NY.  and  Passaic.  Essex.  Union.  Hudson, 
Middlesex,  and  Bergen  Counties,  NJ,  on 
the  one  hand,  and,  on  the  other, 
Baltimore,  MD,  Alexandria,  VA,  points 
in  Philadelphia,  Delaware,  and 
Montgomery  Counties,  PA,  Camden  and 
Gloucester  Counties,  NJ,  Baltimore, 
Anne  Arundel,  Prince  Georges, 
Montgomery,  and  Howard  Counties, 
MD.  Arlington  and  Fairfax  Counties, 
VA.  and  DC.  and  (2)  between  points  in 
the  areas  above  described,  on  the  one 
hand,  and,  on  the  other,  points  in  RI,  and 
Bristol,  Suffolk.  Middlesex,  Norfolk. 
Plymotith,  Essex,  and  Worcester 
Counties,  MA.  Condition:  Coincidental 
cancellation,  at  applicant's  written 
request  of  Permit  No.  FF-442,  issued 
December  23, 1974,  upon  issuance  of  a 
permit  in  this  proceeding. 

Note. — Applicant  now  holds  the  authority 
requested  above,  but  it  is  restricted  "against 
the  transportation  of  traffic  having  a  prior  or 
subsequent  movement  in  foreign  commerce." 
The  purpose  of  this  application  is  to  remove 
the  foreign  commerce  restriction. 


MC  3753  (Sub-28F),  filed  December  3, 
1980.  Applicant:  AAA  TRUCKING 
CORP.,  3630  Quaker  Bridge  Rd..  P.O. 
Box  6042,  Trenton,  NJ  08650. 
Representative:  Zoe  Ann  Pace,  Suite 
2373,  One  World  Trade  Center.  New 
York,  NY  10048.  Over  regular  route, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commi^ion, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Boston, 
MA  and  Manchester,  NH,  over 
Interstate  Hwy  93,  serving  all 
intermediate  points,  and  serving  points 
in  Belnap.  Cheshire.  Hillsborough. 
Merrimack,  Rockingham,  Strafford,  and 
Sullivan  Counties,  NH  as  off-route 
points. 

Note. — Applicant  intends  to  lack  this 
authority  with  its  existing  regular-route 
authority. 

MC  6252  (Sub-4F).  filed  December  1, 
1980.  Applicant:  TEALA'S  EXPRESS. 
INC.,  36  Laura  St.,  Lyons  Falls,  NY 
13368.  Representative:  Roy  D.  Pinsky, 
Suite  1020-State  Tower  Bldg.,  Syracuse, 
NY  13202.  Transporting  ^e/iera/ 
commoditiles  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  theCommission).  between 
points  in  Cortland.  Herkimer,  Jefferson, 
Lewis,  Madison,  Oneida,  Onondaga,  and 
Oswego  Counties,  NY,  on  the  one  hand, 
and,  on  the  other,  points  in  Albany, 
Columbia,  Fulton,  Greene,  Montgomery, 
Rennselaer,  Saratoga,  Schenectady  and 
Schoharie  Counties,  NY. 

MC  29883  (Sub-IOF),  filed  December  4, 
1980.  Applicant:  FISCHER  MOTOR 
LINES,  INC.,  25585  Sherwood,  Warren. 
MI  48091.  Representative:  William  B. 
Elmer,  624  Third  St.,  Traverse  City.  Ml 
49684.  Transporting  such  commodiltics 
as  are  dealt  in  or  used  by  food  business 
houses,  (except  commodities  in  bulk), 
between  points  in  the  U.S..  under 
continuing  contract(s)  with  Nabisco. 
Inc.,  of  East  Hanover.  NJ. 

MC  32882  (Sub-152F).  filed  November 
24, 1980.  Applicant:  MITCHELL  BROS, 
TRUCK  LINES,  a  corporation,  3841 
North  Columbia  Blvd.,  Portland,  OR 
97217.  Representative:  David  J.  Lister, 
P.O.  Box  17039,  Portland.  OR  97217. 
Transporting  Iron  and  steel  articles, 
from  points  in  Box  Elder  County,  UT,  to 
points  in  AZ.  CA,  CO.  ID.  MT.  N'V.  NM,      f 
OR.  WA.  and  WY. 

MC  61403  (Sub-297F).  filed  December 
8. 1980.  Applicant:  THE  MASON  AND 
DKON  TANK  UNES.  INC..  P.O.  Box 
969.  Kingsport.  TN  37662. 
Representative:  W.C.  Mitchell.  Suite 
1201,  370  Lexington  Avenue.  New  York. 
NY  10017.  Transporting  commodities  in 
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21243  Ventura  Blvd..  Woodland  Hills. 
CA  91364.  Representative:  Herbert  D. 
Warren  (same  address  as  applicant). 
Transporting  passengers  and  their 
baggage  in  the  same  vehicle  or  separate 
vehicles,  in  round-trip  charter 
operations,  from  points  in  CA,  to  points 


MC  99746  (Sub-3F),  filed  December  9, 
1980.  Applicant:  JEFFERSON  TRUCK 
LINE,  INC.,  725  Girod  St..  New  Orleans. 
LA  70130.  Representative:  J.  G.  Dail.  Jr., 
P.O.  Box  LL,  McLean.  VA  22101. 
Transporting  (1)  machinery,  equipment, 
materials,  and  supplies  used  in,  or  in 


welding  materials,  between  Troy.  OH, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  145067  (Sub-8F).  filed  December  2. 
1980.  Applicant:  LAWRENCE  SPAIDE, 
INC.,  P.O.  Box  111,  Avoca,  PA  18640. 

Rpnrpcpntatjvci'  TrtccnK  A    I^oatinn    1i< 
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bulk,  between  points  in  the  U.S.  in  and 
east  of  ND.  SD,  NE,  CO.  OK.  and  TX 

MC  76993  (Sub-31F).  filed  December  4. 
1980.  Applicant:  EXPRESS  FREJGHT 
LINES.  INC.,  4924  South  13th  St.. 
Milwaukee,  WI  53221.  Representative 
Michael  ].  Wyngaard,  150  East  Oilman 
St.,  Madison.  WI  53703.  Over  regular 
routes,  transporting  ^enero/ 
commodities  (except  those  of  unu.suji 
value,  classes  A  and  B  explosives. 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  (1) 
between  South  Bend.  IN  and  Toledo, 
OH:  (a)  from  South  Bend  over  U.S.  Hvvy 
31  to  junction  Interstate  Hwys  80/90 
then  over  Interstate  Hwys  80/90  to 
Toledo,  and  return  over  the  same  route, 
and  (b)  over  U.S.  Hwy  20,  (2)  between 
South  Bend  and  Indianapolis.  IN,  over 
U.S.  Hwy  31.  (3)  between  junction 
Interstate  Hwys  80/90  and  65,  and, 
Columbus,  IN:  from  junction  Interstate 
Hwys  80/90  and  65  over  Interstate  Hwy 
65  to  junction  IN  Hwy  46,  then  over  IN 
Hwy  46  to  Columbus,  and  return  over 
the  same  route.  (4)  between  Lafayette. 
IN  and  Toledgo,  OH:  from  Lafayette, 
over  IN  Hwy  25  to  junction  U.S.  Hwy  24. 
then  over  U.S.  Hwy  24  to  Toledo.  OH. 
and  return  over  the  same  route.  (5) 
between  Huntington  and  Indianapolis. 
IN,  over  IN  Hwy  37,  (6)  between 
junction  Interstate  Hwys  80/90  and  (59. 
and.  Indianapolis.  IN,  over  Interstate 
Hwy  69.  (7|  between  Huntington  and 
Anderson,  IN.  over  IN  Hwy  9.  (8) 
between  Muncie,  IN  and  junction  I.\ 
Hwy  32  and  Interstate  Hwy  69,  over  IN 
Hwy  32.  (9)  between  Merrillville  and  Ft. 
Wayne.  IN,  over  U.S.  Hwy  30,  and  (10) 
serving  all  intermediate  points  in  routes 
|1)  through  (9)  above. 

Note. — .Applicanl  proposes  to  latk  the 
requested  authority  with  ;ill  its  existing 
authority  and  to  interline  with  other  e\iMing 
ciirriers. 

MC  87103  (Sub-08F),  filed  December  1. 
1980.  Applicant:  MILLER  TRANSFER 
AND  RIGGING  CO..  a  corporation.  P.O. 
Box  322,  Cuyahoga  Falls.  OH  44222. 
Representative:  Edward  P.  Bocko.  P.O. 
Box  496,  Mineral  Ridge,  OH  44440 
Transporting  (1)  swi!cly:;far,  circuit 
breakers  and  parts  for  switchgear  and 
circuit  breakers,  and  those  commodities 
which,  because  of  size  or  weight,  require 
the  use  of  special  equipment  or  special 
handling,  and  (2)  equipment,  materials. 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities  in 
(1)  above,  (except  commodities  in  bulk). 
between  points  in  Greenwood  County, 
SC.  on  the  one  hand,  and,  on  the  other. 
points  in  the  U.S.  (except  AK  and  HI). 

MC  111812  (Sub-748F),  filed  December 
2,  1980.  Applicant:  MIDWEST  COAST 


TRANSPORT.  INC..  P.O.  Box  1233. 
Sioux  Falls.  SD  57117.  Representative:  R. 
H.  Jinks  (same  address  as  applicant). 
Transporting  confectionery,  between 
points  in  McLean  County.  IL.  on  the  one 
hand.  and.  on  the  other,  points  in  the 
U.S. 

MC  115162  (Sub-549F),  filed  December 
2,  1980.  Applicant:  POOLE  TRUCK  UNE. 
INC..  P.O.  Drawer  500.  Evergreen.  AL 
36401.  Representative:  Robert  E.  Tate 
(same  address  as  applicant). 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacture  of 
radios,  televisions  and  recording  and 
phonographic  equipment,  between 
points  in  the  U.S..  restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
used  by  the  Zenith  Radio  Corporation. 

MC  116632  (Sub-29F).  filed  December 
8.  1980.  Applicant:  H.  O.  BOUCHARD. 
INC..  MRC  Box  141  A.  Bangor.  ME  04401. 
Representative:  John  R.  McKernan.  Jr.. 
P.O.  Box  586.  Portland,  ME  04112. 
Transporting  coal  from  points  in  KY,  PA. 
VA.  and  WV.  to  points  in  ME  and  NH. 

MC  125433  (Sub-450F),  filed  December 
5.  1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation,  1945  South 
Redwood  Road.  Salt  Lake  City,  UT 
84104.  Representative:  John  B.  Anderson 
(same  address  as  applicant). 
Transporting  (1)  machinery,  except 
electrical,  and  (2)  electrical  machinery 
or  eqvipment,  as  described  in  Items  35 
and  36  of  the  Standard  Transportation 
Commodity  Code  Tariff,  between 
Hutchinson.  KS.  on  the  one  hand.  and. 
on  the  other,  points  in  the  U.S. 

MC  125433  (Sub-451F).  filed  December 
5,  1980.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation,  1945  South 
Redwood  Road,  Salt  Lake  City,  UT 
84104.  Representative:  John  B.  Anderson 
(same  address  as  applicant). 
Transporting  (1)  machinery,  except 
electrical,  and  (2)  electrical  machinery 
or  equipment,  and  (3)  transportation 
equipment,  as  described  in  Items  35,  36. 
and  37,  respectively,  of  the  Standard 
Transportation  Commodity  Code  Tariff, 
between  City  of  Industry,  CA,  Calhorn, 
GA,  Byran.  OH,  and,  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 

MC  142603  (Sub-36F),  filed  December 
5, 1980.  Applicant:  CONTRACT 
CARRIERS  OF  AMERICA,  INC.,  P.O. 
Box  1968,  Springfield,  MA  01101. 
Representative:  Raymond  A.  Richards, 
35  Curtice  Park,  Webster,  NY  14580. 
Transporting  [\)  paper,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
paper,  between  points  in  the  U.S..  under 
continuing  contract(s)  with  Jay  Paper 
Sales,  of  Havertown.  PA. 


MC  144693  (Sub-7F),  filed  December  4. 
1980.  Applicant:  GLENN'S  TRUCK 
SERVICE.  INC.,  No.  1  Produce  Row,  St. 
Louis,  MO  63102.  Representative:  Larry 
D.  Knox,  600  Hubbell  Bldg.,  Des  Moines, 
lA  50309.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  commodities  in  bulk,  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  IN,  on 
the  one  hand,  and,  on  the  other,  points 
in  MO.  CA.  OR.  WA,  AZ.  UT,  CO,  and 
MT,  restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  RCA 
Corporation. 

MC  144922  (Sub-6F).  filed  December  5, 
1980,  Applicant:  ATP  TRUCKING  CO., 
INC..  Rt,  11  Box  507-B.  Birmingham.  AL 
35210.  Representative:  John  W.  Cooper. 
P.O.  Box  56.  Mentone.  AL  35984. 
Transporting  (1)  Citrus  Products  from 
the  facilities  of  Nature's  Best  Food 
Products.  Inc.,  at  Shenadore.  GA.  and 
points  in  FL.  to  points  in  U.S.  (except  AK 
and  HI)  (2)  Materials,  supplies, 
equipment,  and  machinery  in  the 
reverse  direction. 

MC  146782  (Sub-35F),  filed  December 
4, 1980.  Applicant:  ROBERTS 
CONTRACT  CARRIER 
CORPORATION,  300  First  Avenue, 
South,  Nashville,  TN  37201. 
Representative:  Stephen  L.  Edwards,  806 
Nashville  Bank  &  Trust  Building, 
Nashville,  TN  37201.  Transporting  iron 
and  steel  articles,  having  a  prior  or 
subsequent  movement  by  water, 
between  points  in  TN,  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  AR.  FL, 
GA,  KY,  LA,  MS.  NC.  SC,  TN  and  VA. 

MC  148833  (Sub-5F).  filed  December  2. 
1980,  Applicant:  REBEL  EXPRESS,  INC., 
Box  98.  Dawson.  lA  50066. 
Representative:  William  L.  Fairbank. 
1980  Financial  Center.  Des  Moines.  lA 
50309.  Transporting  such  commodities 
as  are  dealt  in  by  retail  drug,  variety, 
and  department  stores,  between  points 
in  the  U,S.  (except  AK  and  HI), 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  Ardan.  Inc. 

MC  150183  {Sub-4F).  filed  December  5, 
1980.  Applicant:  CASSCO 
REFRIGERATED  TRANSPORT. 
DIVISION  OF  CASSCO 
CORPORATION,  125  W.  Bruce  St., 
Harrisonburg,  VA  22801.  Representative: 
James  M.  Hodge,  1980  Financial  Center. 
Des  Moines.  lA  50309.  Transporting 
foodstuffs,  and  materials  and  supplies 
used  in  the  manufacture,  and 
distribution  of  foodstuffs  (except 
commodities  in  bulk)  between 
Timberville.  VA.  on  the  one  hand.  and. 
on  the  other,  points  in  NC  and  SC. 

MC  152902  (Sub-IF).  filed  December  2. 
1980,  Applicant:  LCT  CALIFORNIA 
CHARTER  COACH  COMPANY.  INC.. 
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Third  Ave.  N.  Billings.  MT  59101. 
Transporting:  meats,  meat  products,  and 
meat  by  products  and  articles 
distributed  by  meat  packinghouse.^  as 
described  in  Sections  A  and  C  of 


classes  A  and  B  explosives),  between 
points  in  the  U.S..  under  continuing 
contract(s)  with  William  M.  Orr 
Company  and  J.  Allan  Steel  Company. 
Inc..  both  of  Pittsburgh.  PA. 


the  Commission,  classes  A  and  B 
explosives,  and  commodities  in  bulk), 
between  the  facilities  of  National  Presto 
Industries.  Inc.,  at  points  in  Madison 
County.  MS.  on  the  one  hand,  and.  on 

iVio  r\»Vior   nnints  in  the  U.S. 
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21243  Ventura  Blvd..  Woodland  Hills, 
CA  91364.  Representative:  Herbert  D. 
Warren  (same  address  as  applicant). 
Transporting  passengers  and  their 
baggage  in  the  same  vehicle  or  separate 
vehicles,  in  round-trip  charter 
operations,  from  points  in  CA.  to  points 
in  AZ.  NV.  and  UT. 

MC  153023F.  filed  December  4. 1980. 
Applicant:  HARMONY  TRAVEL.  INC., 
950  Jericho  Turnpike.  Westbury,  NY 
11590.  Representative:  William  Sheinker 
(same  address  as  applicant).  As  a 
broker,  to  arrange  for  the  transportation 
of  passengers  and  their  baggage, 
between  points  in  the  U.S.  (including  AK 
and  HI). 

Volume  No.  OP4-162 

Decided:  Decemb^  17,  1980, 
By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce,  and  Jones. 

MC  70557  (Sub-41F),  filed  December  8. 
1980.  Applicant:  NIELSEN  BROS. 
CARTAGE  CO..  INC..  4619  West  Homer 
St..  Chicago.  IL  60639.  Representative: 
Carl  L.  Steiner.  39  So.  LaSalle  St., 
Chicago,  IL  60603.  Transporting 
containers  and  container  closures,  and 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
containers  and  container  closures 
(except  in  bulk],  between  those  points  in 
the  U.S.  in  and  east  of  MN.  lA.  MO.  OK, 
and  TX. 

MC  76266  (Sub-140F).  filed  December 
5. 1980.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT.  INC., 
2625  Territorial  Rd..  St.  Paul,  MN  55114. 
Representative:  Robert  P,  Sack.  P.O.  Box 
6010,  West  St.  Paul,  MN  55118. 
Transporting  insulating  materials,  and 
supplies  and  equipment  used  in  the 
manufacture  of  insulating  materials, 
between  the  facilities  of  Poly  Therm 
Industries,  Inc,  at  points  in  Douglas 
County,  WI,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  78947  (Sub-22F),  filed  December  8, 
1980.  Applicant:  ELLIOTT  BROS. 
TRUCK  LINE.  INC..  P.O.  Box  310. 
Dysart.  lA  52224.  Representative: 
Stanley  C.  Olsen,  Jr..  7400  Metro  Blvd. 
Suite  411.  Edina.  MN  55435. 
Transporting  (1)  such  commodities  as 
are  dealt  in  or  used  by  hardware 
business  houses,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  Craighead  and  Randolph 
Counties.  AR.  Los  Angeles  County.  CA, 
Black  Hawk  County,  lA.  Pettis  County. 
MO.  and  Clackamas  and  Multomah 
Counties.  OR.  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S. 


MC  99746  (Sub-3F).  filed  December  9, 
1980.  Applicant:  JEFFERSON  TRUCK 
LINE.  INC.,  725  Girod  St.,  New  Orleans. 
LA  70130.  Representative:  J.  G.  Dail,  Jr.. 
P.O.  Box  LL,  McLean,  VA  22101. 
Transporting  (1)  machinery,  equipment, 
materials,  and  supplies  used  in,  or  in 
connection  with,  the  discovery, 
development,  production,  refining, 
manufacture,  processing,  storage, 
transmission,  and  distribution  of  natural 
gas  and  petroleum  and  their  products 
and  byproducts,  and  (2)  machinery, 
materials,  equipment,  and  supplies  used 
in.  or  in  connection  with,  the 
construction,  operation,  repair, 
servicing,  maintenance,  and  dismantling 
of  pipelines,  including  the  stringing  and 
picking  up  thereof,  between  points  in 
LA,  Condition:  Issuance  of  a  certificate 
in  this  proceeding  is  subject  to  prior  or 
coincidental  cancellation  at  applicant's 
written  requests  of  its  Certificate  of 
Registration  under  MC-99746  (Sub  1). 

MC  107006  (Sub-13F).  filed  December 
8. 1980.  Applicant:  THOMAS  KAPPEL. 
INC.  P,0.  Box  1408.  Springfield.  OH 
45501.  Representative:  John  L.  Alden. 
1396  W.  Fifth  Ave.,  Columbus.  OH 
43212.  TranspoTiing  paper  and  paper 
products,  and  materials,  equipment,  and 
supplies  used  in  the  manufacture  of 
paper  and  paper  products  (except 
commodities  in  bulk),  between  Urvana 
and  Dayton,  OH,  on  the  one  hand,  and. 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI). 

MC  11727  (Sub-8F),  filed  December  8. 
1980,  Applicant:  JAMES  H.  RUSSELL. 
INC.,  Three  Rocky  Hill  Rd.,  Smithfield. 
RI  02917.  Representative:  Zoe  Ann  Pace. 
Suite  2373,  One  World  Trade  Center, 
New  York,  NY  10048.  Transporting 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk 
and  those  requiring  special  equipment), 
between  points  in  New  London  County, 
CT,  on  the  one  hand,  and,  on  the  other, 
points  in  CT,  DE,  MD,  NH,  NJ.  NY.  MA. 
ME.  PA.  VA.  RI.  VT,  and  DC. 

MC  143607  (Sub-31F).  filed  December 
9. 1980.  Applicant:  BAYWOOD 
TRANSPORT.  INC.  2611  University 
Parks  Dr..  Waco.  TX  76706. 
Representative:  Arthur  W.  Grimes  (same 
address  as  applicant).  Transporting 
plastic  bottles  and  containers,  between 
points  in  the  U.S..  under  continuing 
contract(s)  with  Cutler  Plastics  of  Texas 
Corporation  of  Houston.  TX. 

MC  143956  (Sub-24F).  filed  December 
8, 1980.  Applicant:  GARDNER 
TRUCKING  CO..  INC..  P.O.  Drawer  493. 
Walterboro.  SC  29488.  Representative: 
Steven  W,  Gardner.  3574  Piedmont  Rd.. 
Atlanta,  GA  30305.  Transporting 


welding  materials,  between  Troy.  OH, 
on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S. 

MC  145067  (Sub-8F).  filed  December  2. 
1980.  Applicant:  LAWRENCE  SPAIDE, 
INC..  P.O.  Box  111.  Avoca.  PA  18640. 
Representative:  Joseph  A.  Keating.  Jr.. 
121  S.  Main  St.,  Taylor.  PA  18517. 
Transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  points  in 
OH.  CT,  PA,  NY,  and  NJ,  on  the  one 
hand,  and.  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI]  restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  used  by  Northeastern 
Pennsylvania  Shipper's  Cooperative 
Association.  Inc.  or  its  members. 

MC  146087  (Sub-2F).  filed  December  8, 
1980.  Applicant:  HUNT 
TRANSPORTATION.  INC.  10770  "I"  St., 
Omaha.  NE  68127.  Representative: 
Donald  L.  Stem.  7171  Mercy  Rd..  Suite 
610.  Omaha.  NE  68106.  Transporting 
general  commodities  (except  household 
goods  as  defined  by  the  Commission 
and  classes  A  and  B  explosives), 
between  points  in  the  U.S..  under 
continuing  contract(s)  with  Edward 
Hines  Lumber  Company,  of  Chicago,  IL. 

MC  146646  (Sub-133F).  filed  December 
8. 1980.  Applicant:  BRISTOW 
TRUCKING  CO..  INC..  P.O.  Box  6355  A. 
Birmingham,  AL  35217.  Representative: 
James  W.  Segrest  (same  address  as 
applicant).  Transporting  (1)  home 
heating  and  air  conditioning  equipment, 
and  outdoor  recreational  etfuipment, 
and  (2)  materials  and  supplies  used  in 
the  manufacture  and  distribution  of  the 
commodities  named  in  (1)  above  (except 
commodities  in  bulk  and  those  requiring 
special  equipment),  between  points  in 
the  U.S.  (except  AK  and  HI),  restricted 
to  traffic  originating  at  or  destined  to  the 
facilities  of  the  Coleman  Company,  Inc. 

MC  146646  (Sub-134F),  filed  December 
9, 1980.  Applicant:  BRISTOW 
TRUCKING  CO.,  INC.,  P.O.  Box  6355  A. 
Birmingham,  AL  35217.  Representative: 
J.  W.  Segrest  (same  address  as 
applicant).  Transporting  (1)  canned  and 
bottled  foodstuffs,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  in  (1)  above, 
between  points  in  the  U.S.  (except  AK 
and  HI),  restricted  to  traffic  originating 
at  or  destined  to  the  facilities  of  Bruce 
Foods. 

MC  150166  (Sub-lF),  filed  December  8. 
1980.  Applicant:  ROCKY  MOUNTAIN 
TRUCKING  CO.,  4137  First  Avenue 
South.  Billings,  MT  59101. 
Representative:  James  P.  Murphy,  2508 
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contract(8)  with  Mountain  States 
Telephone  &  Telegraph — Mountain  Bell 
of  Denver.  CO. 

MC  138807  (Sub-17F),  filed  December 
9. 1980,  Applicant:  ZIP  TRUCKING, 


MC  144606  (Sub-18F),  filed  December 
8, 1980.  Applicant:  DUNCAN  &  SON 
UNES,  INC.,  714  East  Baseline  Rd.. 
Buckeye.  AZ  85326.  Representative: 
Donald  W.  Powell.  4150  North  12th  St.. 


Association,  at  Los  Angeles.  CA  to 
Eugene,  OR. 

MC  149026  (Sub-18F),  filed  December 
5, 1980.  Applicant:  TRANS-STATES 
LINES,  INC..  633  Main  St..  Van  Buren, 
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Third  Ave.  N.  Billings,  MT  59101. 
Transporting:  meats,  meat  products,  and 
meat  by  products  and  articles 
distributed  by  meat  packinghouses  as 
described  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates.  61  MC.C. 
209  and  766,  between  points  in 
Yellowstone  County,  MT,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  152237  (Sub-IF),  filed  December  8, 
1980.  Applicant:  STEINBECKER  BROS., 
a  Corporation,  P.O.  Box  852,  Greeley, 
CO  80632.  Representative:  John  T.  Wirth. 
717  17th  St..  Suite  2600,  Denver,  CO 
80202.  Transporting  (1)  meats,  meat 
products,  meat  byproducts,  and  articles 
distributed  by  meat-packing  houses,  as 
described  in  Sections  A  and  C  of 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carriers  Certificates.  61  MC.C. 
2(J9  and  766,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Sterling  Colorado  Beef 
Company,  of  Sterling,  CO,  Monfort  of 
Colorado,  Inc.,  of  Greeley,  CO,  Barkely 
Meat  Company,  of  South  Lake  Tahoe, 
CA,  and  Iowa  Meat  Distributors.  Inc..  of 
Beaverton.  OR. 

MC  153017F,  filed  December  B.  UMJO. 
Applicant:  CASINO  TOURS,  INC.  114 
Meadow  View  Dr.,  Newtown,  PA  18940. 
Representative:  Alan  R.  Squires,  Esq. 
818  Widener  Bldg.,  1339  Chestnut  St.. 
Philadelphia,  PA  19107.  To  operate  as  a 
broker  ai  Newtown,  PA,  in  arranging  for 
the  transportation  by  motor  vehicle,  of 
passengers  and  their  baggage,  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  PA,  NJ,  MD,  DE,  and 
DC.  and  extending  to  points  in  the  US. 
(including  AK  but  excluding  HI). 

MC  153027  (Sub-2F),  filed  December  5. 
1980.  Applicant:  SOUTH  CENTRAL 
EXPRESS.  INC..  160  N.  Perkins  Ave 
Memphis,  TN  38117.  Representativ.- 
Henry  E.  Seaton,  929  Pennsylvania  Bldg.. 
425  13th  St.  NW.,  Washington,  DC  20004. 
Transporting  such  commodities  as  are 
dealt  in  by  hobby  shops  and  ceramic 
dealers,  between  Memphis,  TN.  Alton. 
IL,  Talladega,  AL,  Jacksonville,  FL,  and 
Bangor,  ME,  on  the  one  hand,  and.  on 
the  other,  those  points  in  the  U.S.  in  and 
east  of  ND,  SD,  NE.  KS,  OK,  and  IX. 

MC  153066F,  filed  December  5.  1980. 
Applicant:  RONALD  L.  REAM,  d.b.a 
DARE  TRANSPORTATION  CO    P  O 
Box  244,  West  Mifflin.  PA  15122. 
Representative:  John  A.  Pillar,  1500  Bank 
Tower,  307  Fourth  Ave.,  Pittsburgh.  PA 
15222.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 


classes  A  and  B  explosives),  between 
points  in  the  U,S.,  under  continuing 
contract(s)  with  William  M.  Orr 
Company  and  ].  Allan  Steel  Company. 
Inc..  both  of  Pittsburgh,  PA. 
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Uecided:  Dec.  18, 1980. 

By  the  Commission  Review  Board  Number 
1,  Members  Carleton.  Joyce  and  Jones. 
Member  Joyce  not  participating. 

MC  13267  (Sub-5E),  filed  December  8, 
1980.  Applicant:  MOUNTAINSIDE 
TRANSPORT.  INC..  4828  Hollins  Ferry 
Rd.,  Baltimore.  MD  21227. 
Representative:  Michael  R.  Werner.  P.O. 
Box  1409,  167  Fairfield  Rd.,  Fairfield.  NJ 
07006.  Transporting  such  commodities 
as  are  dealt  in  or  used  by  (a)  grocery, 
food,  drug  and  liquor  business  houses, 
and  (b)  department  stores,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  The  Great  Atlantic  & 
Pacific  Tea  Co.,  Inc.  Super  Market 
Service.  Inc..  and  Plus  Discount  Foods. 
Inc.,  allofMontvale.  NJ. 

MC  29647  (Sub-48F],  filed  December 
11, 1980.  Applicant:  CHARLTON  BROS. 
TRANSPORTATION  COMPANY,  INC.. 
P.O.  Box  2097.  Hagerstown,  MD  21740. 
Representative:  John  Fullerton,  407  No. 
Front  St..  Harrisburg,  PA  17105. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  points  in  MD,  VA. 
W'V,  DE.  NJ.  NY.  PA.  and  DC. 

MC  66886  (Sub-87F),  filed  December  9, 
1980.  Applicant:  BELGER  CARTAGE 
SERVICE,  INC.,  2100  Walnut  St.,  Kansas 
City.  MO  64108.  Representative:  Frank 
W.  Taylor,  Jr..  1221  Baltimore  Ave..  Suite 
600,  Kansas  City.  MO  64105. 
Transporting  machinery  contractors' 
materials,  supplies  and  equipment, 
between  points  in  the  U.S. 

MC  74416  (Sub-27F),  filed  December  8. 
1980.  Applicant:  LESTER  M.  PRANGE, 
INC..  Box  1,  Kirkwood,  PA  17536. 
Representative:  Chester  A.  Zyblut,  368 
Executive  Bldg..  1030  Fifteenth  St.  NW., 
Washington,  DC  20005.  Transporting 
materials,  equipment  and  supplies  used 
in  the  manufacture  of  iron  and  steel 
articles  (except  commodities  in  bulk), 
between  the  facilities  of  Crucible.  Inc., 
Division  of  Colt  Industries,  at  Midland. 
PA.  on  the  one  hand,  and,  on  the  other, 
points  in  NY,  NJ,  DE,  MD,  and  DC. 

MC  76266  (Sub-141F),  filed  December 
9,  1980.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT,  INC., 
2625  Territorial  Rd.,  St.  Paul,  MN  55114. 
Representative:  Robert  P.  Sack,  P.O.  Box 
6010.  West  St.  Paul,  MN  55118. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 


the  Commission,  classes  A  and  B 
explosives,  and  commodities  in  bulk), 
between  the  facilities  of  National  Presto 
Industries.  Inc..  at  points  in  Madison 
County.  MS.  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S. 

MC  107456  (Sub-26F).  filed  December 
9. 1980.  Applicant:  HARRY  L.  YOUNG 
AND  SONS,  INC..  542  West  Sixth  So,. 
Salt  Lake  City.  UT  84104. 
Representative:  Lon  Rodney  Kump,  333 
East  Fourth  So..  Salt  Lake  City.  UT 
84111.  Transporting  steel  articles,  from 
the  facilities  of  the  Nucor  Steel  Plant,  at 
points  in  Box  Elder  County,  UT.  to 
points  in  AZ.  CA,  CO.  ID,  MT,  NV.  NM, 
OR,  WA,  and  WY. 

MC  111856  (Sub-15F),  filed  December 
9, 1980.  Applicant:  CHOCTAW 
TRANSPORT.  INC..  8O9  Bay  Bridge  Rd.. 
Prichard.  AL  36610.  Representative:  John 
C.  Bradley,  Suite  1301, 1600  Wilson 
Blvd.,  Arlington,  VA  22209.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  of  chemicals, 
textiles,  wood  products,  and  paper  and 
paper  products,  between  points  in 
Mobile,  Washington.  Escambia, 
Choctaw  and  Chickasaw  Counties,  AL, 
on  the  one  hand,  and.  on  the  other, 
points  in  LA. 

MC  113106  (Sub-IOOF),  filed  December 
11, 1980.  Applicant:  THE  BLUE 
DIAMOND  COMPANY,  a  corporation, 
4401  E.  Fairmont  Ave..  Baltimore,  MD 
21224.  Representative:  Chester  A. 
Zyblut.  366  Executive  Bldg..  1030 
Fifteenth  St.  NW..  Washington,  D.C 
20005.  Transportir^  (1)  flour  and 
materials  and  supplies  used  in  the 
distribution  of  flour,  between  Buffalo. 
NY,  on  the  one  hand,  and,  on  the  other, 
points  in  NJ,  PA,  MD,  WV.  VA.  and  DC 
and  (2)  alcoholic  beverages  and 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
alcoholic  beverages,  between  points  in 
the  U.S.in  and  east  of  MN,  lA,  MO,  OK, 
and  TX,  restricted  to  traffic  originating 
at  or  destined  to  the  facilities  of  Joseph 
E.  Seagram  &  Sons,  Inc. 

MC  115767  (Sub-5F),  filed  December  9. 
1980.  Applicant:  TERMINAL 
TRANSFER,  INC.,  3601  N.W.  Yeon  Ave.. 
Portland,  OR  97210.  Representative: 
Richard  A.  Ryles.  3601  N.W.  Yeon  Ave.. 
Portland.  OR  97210.  Transporting  sand. 
from  Longview.  WA.  to  Portland,  OR. 

MC  136087  (Sub-7F).  filed  November 
16. 1980.  Applicant:  J.C,  TRUCKING, 
INC.,  5085  Harlan,  Denver,  CO  80212. 
Representative:  Leslie  R.  Kehl,  1660 
Lincoln  St.,  Suite  1600.  Denver.  CO 
80264.  Transporting  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
points  in  the  U.S.  under  conUnuing 


contract(8)  with  Mountain  States 
Telephone  &  Telegraph — Mountain  Bell 
of  Denver,  CO. 

MC  138807  (Sub-17F),  filed  December 

9, 1980.  Applicant:  ZIP  TRUCKING. 

INC..  P.O.  Box  6126.  Jackson,  MS  39208. 

Representative:  K.  Edward  Wolcott,  P.O. 
Box  872,  Atlanta.  GA  30301. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Rockwell  International  Corp.,  of 
Memphis,  TN. 

MC  139006  (Sub-23F),  filed  December 
8, 1980.  Applicant:  RAPIER  SMITH,  R.R. 
5,  Loretto  Rd.,  Bardstown,  KY  40004. 
Representative:  Robert  H.  Kinker,  314 
West  Main  St.,  P.O.  Box  464,  Frankfort, 
KY  40602.  Transporting  ^enerc?/ 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  those  points  in  the  U.S.  in  and 
east  of  MN,  lA.  NE.  KS,  OK,  and  TX, 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  used  by  Plough. 
Inc.  and  its  subsidiaries. 

MC  139206  (Sub-79F),  filed  December 
8,  1980,  Applicant:  F.M.S. 
TRANSPORTATION,  INC.,  2564  Harley 
Dr.,  Maryland  Heights.  MO  63043. 
Representative:  Laura  C.  Berry  (same 
address  as  applicant).  Transporting 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Anaconda  Brass  Division,  Anaconda 
Industries  (renamed  Anaconda  Metal 
Hose,  Anaconda  Industries),  of  Mattoon, 
IL.  Mead  Johnson  Terminal,  Inc.,  of 
Evansville,  IN,  and  Sangamon  Company, 
of  Taylorville,  IL.  Condition:  Issuance  of 
a  Permit  in  this  proceeding  is  subject  to 
the  prior  or  coincidental  cancellation,  at 
applicant's  written  request,  of  MC- 
139206  Sub-60F),  M-139206  (Sub-65F), 
and  MC-1 39206  (Sub-70F). 

MC  141867  (Sub-24F),  filed  December 
5.  1980.  Applicant:  SPECIALIZED 
TRUCKING  SERVICE,  INC.,  2301 
Milwaukee  Way,  Tacoma,  WA  98421. 
Representative:  Jack  R.  Davis,  1100  IBM 
Bldg.,  Seattle,  WA  98101.  Transporting 
such  commodities  as  dealt  in  or  used  by 
the  manufacturers  of  silicon  metals, 
ferosilicon,  silica,  silex,  colloidal  silica 
and  amorphus  silica,  between  points  in 
Chelan  and  Douglas  Counties,  WA  on 
the  one  hand,  and,  on  the  other,  points 
in  CA,  CO.  ID,  MT,  NV,  OR,  and  UT. 


MC  144606  (Sub-18F),  filed  December 
8, 1980.  Applicant:  DUNCAN  &  SON 
UNES,  INC.,  714  East  Baseline  Rd.. 
Buckeye,  AZ  85326.  Representative: 
Donald  W.  Powell,  4150  North  12th  St.. 
Phoenix,  AZ  85014.  Transporting  plastic 
and  plastic  articles,  from  Monrovia,  CA, 
to  points  in  CO,  LA,  NV,  TX,  and  UT. 

MC  146146  (Sub-llF),  filed  December 
8,  1980.  Applicant:  HADDAD 
TRANSPORTATION,  INC.,  5000 
Wyoming  Ave.,  Dearborn,  MI  48126. 
Representative:  Edward  P.  Bocko,  P.O. 
Box  496,  Mineral  Ridge,  OH  44440. 
Transporting  general  commodities. 
(except  classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Busy  Beaver  Building  Centers,  Inc.,  of 
Pittsburgh,  PA. 

MC  146536  (Sub-llF),  filed  November 
17, 1980,  previously  noticed  in  the  FR 
issue  of  December  2, 1980,  and 
republished  this  issue.  Applicant: 
WALTER  SHORT  AGENCY,  INC.,  5000 
Wyoming,  Dearborn,  MI  48126. 
Representative:  John  C.  Scherbarth. 
22375  Haggerty  Rd.  P.O.  Box  400, 
Northville,  MI  48167.  Transporting 
tractors,  tractor  parts,  and  tractor 
implements,  (1)  between  points  in 
Macomb  County.  MI  on  tlie  one  hand. 
and.  on  the  other,  points  in  NC.  SC,  KY. 
TN,  GA,  TU  AL,  MS,  LA,  AR.  and  TX, 
and  (2)  between  points  in  Wayne 
County,  MI,  on  the  one  hand,  and,  on  the 
other,  points  in  AL,  NC,  SC,  MD,  NY.  N|, 
VA,  FL,  and  GA.  Note:  The  purpose  of 
this  republication  is  to  correctly  state 
the  territorial  description  in  (2). 

MC  146767  (Sub-lF).  filed  December  9, 
1980.  Applicant:  GREEN'S  MOVING  & 
STORAGE,  INC.,  1115  E.  New  York  St., 
P.O.  Box  649,  Rapid  City,  SD  57709. 
Representative:  G.  M.  Green,  Sr.  (same 
address  as  applicant).  Transporting 
household  goods  as  defined  by  the 
Commission,  between  points  in  SD,  ND, 
MN,  lA.  IL  MO,  KS,  N^,  CO,  WY,  MT. 
OK.  TX.  AR.  NM.  UT.  and  WI. 

MC  148966  (Sub-4F).  filed  December  9, 
1980.  Applicant:  DROTZMANN,  INC.. 
P.O.  Box  667.  Yankton.  SD  57078. 
Representative:  James  M.  Hodge.  1980 
Financial  Center.  Des  Moines.  lA  50309. 
Transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  (1)  from  the  facilities 
of  Terminal  Freight  Cooperative 
Association,  at  Columbus,  OH  to  Los 
Angeles,  CA,  Portland,  OR,  and  Seattle, 
WA,  and  (2)  from  the  facihties  of 
Terminal  Freight  Cooperative 


Association,  at  Los  Angeles,  CA  to 
Eugene,  OR. 

MC  149026  (Sub-18F).  filed  December 
5, 1980.  Applicant:  TRANS-STATES 
LINES.  INC..  633  Main  St.,  Van  Buren. 
AR  72956.  Representative:  Larry  C. 
Price.  P.O.  Box  1486,  Van  Buren,  AR 
72956.  Transportation  (1)  fabricated 
metal  products  (except  ordnance).  (2) 
machinery,  and  (3)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  and  (2)  above, 
between  Kerrville,  Center  Point. 
Houston,  San  Antonio,  and  Tyler.  Tx,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S. 

MC  150776  (Sub-2F).  filed  December 
11,  1980.  Applicant:  ALFRED  DANIELS, 
INC.,  Rt.  1,  P.O.  Box  272-1.  Jackson.  OH 
45640.  Representative:  Stephen  J. 
Habash,  100  E.  Broad  St.,  Columbus.  OH 
43215.  Transportation  building 
materials,  between  points  in  the  U.S.. 
under  continuing  contract(s)  with 
Stonhard,  Inc.,  of  Maple  Shade,  NJ. 

MC  151717  (Sub-IF),  filed  December  5. 
1980.  Applicant:  MONTREAL 
CONTAINER  TERMINALS,  INC..  6360 
Notre-Dame  Street  East.  Montreal 
QupIktc.  Canada  HIN  2E1. 
Representative:  Adrien  Paquette,  200  Sl.- 
r'(  ques  Street  West.  S.900,  Montreal. 

ifl)ec.  Canada  H2Y  IM3.  In  foreign 
cu  imerce  only,  transporting  ge/jera/ 
cvmnuxiities  and  empty  containers 
(except  commodities  of  unusual  value, 
classes  A  and  B  explosives,  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  ports  of 
entry  on  the  international  boundary  line 
between  the  U.S.  and  Canada,  on  the 
one  hand,  and,  on  the  other,  points  in 
NY,  NJ,  VT,  and  MA,  restricted  to  traffic 
having  a  prior  or  subsequent  movement 
by  water. 

MC  153096F,  filed  December  9, 1980. 
Applicant:  GRC  TRUCKING,  INC.,  1525 
South-lOth  Street,  Goshen,  IN  46526. 
Representative:  Paul  D.  Borghesani.  Katz 
&  Borghensani,  300  Communicana  Bldg.. 
421  South  Second  Street,  Elkhart.-  IN 
46516.  Transporting  ge/?era/ 
commodities  (except  classes  A  and  B 
explosives  and  household  goods) 
between  points  in  the  U.S.  under 
continuing  contract(s)  with  Goshen 
Rubber  Companies,  Inc.,  of  Goshen,  IN. 
and  its  subsidiaries. 

MC  153116F,  filed  December  8, 1980. 
Applicant:  JAMES  T.  EVANS 
TRUCKING.  P.O.  Box  744,  Sumner,  WA 
98390.  Representative:  James  T.  Evans 
(same  address  as  applicant). 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods)  between  points  in  the 
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U.S.,  under  continuing  contract[s)  with 
American  Manufacturing  Company,  Inc., 
of  Tacoma,  WA. 
Agatha  L.  Mergenovich, 

Sfcrclary. 


be  Found  at  43  FR  50908.  as  modified  at 
43  FR  60277. 

Petitions  not  in  reasonable 
compliance  with  these  rules  may  be 
rejected.  Note  that  Rule  247(e),  where 
r,^i  inrnncictpnt  With  the  Intepvention 


235  Peachtree  St.,  N.E.,  Atlanta,  GA 
30303.  Petitioner  holds  a  motor  common 
ca/r/e/- certificate  in  MC-144041  Sub 
15F.  issued  August  15, 1979,  authorizing 
transportation,  over  irregular  routes, 
transDortine  plastic  articles  and 
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Title  49,  Subtitle  IV,  United  Stales  Code, 
and  the  Commission's  regulations. 
Except  where  specifically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 


gateways  at  MA  points  in  order  to  provide 

the  through  service  as  stated  above.  (3)  This 
supplemental  decision-notice  is  the  result  of 
applicHnl's  petition  to  reopen  for  the  purpose 
of  receiving  additional  evidence  and  for 
rcronsidcfiition  of  the  prior  publicrition.  The 
oitainal  nublinatinn  deleled  the  Ihroup.h 


Interstate  Commerce  Commission  under 
the  provisions  of  49  U.S.C. 
10501(a)(1)(C): 

■  ■  ■  the  Interstate  Commerce  Commission 
has  jurisdirlion  over  transportation  "  '  '  by 
pipelme  *  "  '  when  transporting  a  commodily 


itiior  iVi 


in  n-u((.|.    o:jc    #,r  t\i\ 
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U.S..  under  continuing  contract[s)  with 
American  Manufacturing  Company.  Inc., 
ofTacoma,  WA. 
Agatha  L.  Mergenovich, 

Sfcfflary. 

|l  K  lliH    H(l-tOO:7  Kllcil  12-2J-80,  B.4r.  .ini| 
GALLING  CODE  7035-0 1-M 


Petitions  for  Modification, 
interpretation  or  Reinstatement  of 
Motor  Carrier  Operating  Rigiits 
Autiiority 

Tiie  following  petitions  seek 
modification  or  interpretation  of 
e.xisiting  motor  carrier  operating  rights 
authority,  or  reinstatement  of  terminated 
motor  carrier  operating  rights  authority. 

All  pleadings  and  documents  must 
clearly  specify  the  suffix  numbers  (e.g., 
Ml  F.  M2  F)  where  the  docket  is  so 
identified  in  this  notice. 

The  following  petitions,  filed  on  or 
after  March  1, 1979,  are  governed  by 
Special  Rule  247  of  the  Commission's 
General  Rules  of  Practice  (49  CFR 
1100.247).  These  rules  provide,  among 
other  things,  thai  a  petition  to  intervene 
eitlier  with  or  without  leave  must  be 
filed  with  the  Commission  within  30 
days  after  the  date  of  publication  in  the 
Federal  Register  with  a  copy  being 
furnished  the  applicant.  Protests  to  these 
applications  will  be  rejected. 

A  petition  for  intervention  without 
leave  must  comply  with  Rule  247(k) 
which  requires  petitioner  to  demonstrate 
that  if  (1)  holds  operating  authority 
permitting  performance  of  any  of  the 
service  which  the  applicant  seeks 
authority  to  perform,  (2)  has  the 
necessary  equipment  and  factilities  for 
performing  that  service,  and  (3)  has 
performed  service  within  the  scope  of 
the  application  either  (a)  for  those 
supporting  the  application,  or  (b]  where 
the  service  is  not  limited  to  the  facilities 
of  particular  shippers,  from  and  to.  or 
between,  any  of  the  involved  points. 

Persons  unable  to  intervene  under 
Rule  247(k)  may  file  a  petition  for  leave 
to  intervene  under  Rule  247(.').  In 
deciding  whether  to  grant  leave  to 
intervene,  the  Commission  considers, 
among  other  things,  whether  petitioner 
has  (a)  solicited  the  traffic  or  business  of 
those  persons  supporting  the 
application,  or,  (b)  where  the  identity  of 
those  supporting  the  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
iipplicant  within  the  affected 
marketplace.  Another  factor  considered 
is  the  effects  of  any  decision  on 
petitioner's  interests. 

Samples  of  petitions  and  the  text  and 
explanation  of  the  intervention  rules  can 


be  found  at  43  PR  50908,  as  modified  at 
43  FR  60277. 

Petitions  not  in  reasonable 
compliance  with  these  rules  may  be 
rejected.  Note  that  Rule  247(e),  where 
not  inconsistent  with  the  intervention 
rules,  still  applies.  Especially  refer  to 
Rule  247(e)  for  requirements  as  to 
supplying  a  copy  of  conflicting  authority, 
serving  the  petition  on  applicant's 
representative,  and  oral  hearing 
requests. 

MC  95540  (Sub-1038F)  (MlF)  (.Notice 
of  filing  of  petition  to  modify  certificate) 
filed  August  6, 1979.  Petitioner: 
VVATKINS  MOTOR  LINES,  INC.,  144 
West  Griffin  Rd.,  Lakeland.  FL  33801. 
Representative:  Clyde  W.  Carver,  P.O. 
Box  720434.  Atlanta,  GA  30328. 
Petitioner  hold  a  motor  common  carrier 
certificate  in  MC-95540  Sub  1038F, 
issued  June  25, 1979,  authorizing 
transportation,  over  irregular  routes, 
transporting  foodstuffs  (except  in  bulk, 
in  tank  vehicles)  in  vehicles  equipped 
with  mechanical  refrigeration,  from 
points  in  CT,  MA,  NJ,  NY,  and  PA,  to 
points  in  AL,  FL,  MS,  NC.  SC.  TN  and 
VA.  By  the  instant  petition,  petitioner 
seeks  to  modify  the  above  certificate  by 
removing  the  language  "in  vehicles 
equipped  with  mechanical 
refrigeration." 

MC  144041  (MlF)  (Notice  of  filing  of 
petition  to  modify  certificate)  filed  May 
19,  1980.  Petitioner:  DOWNS 
TRANSPORTATION  CO.,  INC.,  1555 
Industrial  Blvd.,  Conyers,  GA  30207. 
Representative:  K.  Edward  Wolcott, 
Peachtree  Center.  1200  Gas  Light  Tower, 
23,-)  Peachtree  St.,  N.E.,  Atlanta,  GA 
30303.  Petitioner  holds  motor  common 
carrier  certificate  in  MC-144041  issued 
September  21,  1979,  authorizing 
transportation,  over  irregular  routes, 
transporting  (1)  chemicals,  (except  in 
bulk),  from  Decatur  and  Conyers,  GA.  to 
points  in  Ihe  U.S.  (except  AK  and  HI), 
restricted  to  traffic  originating  at  the 
faci-lities  of  Bio-Lab,  Inc.,  at  the  named 
origins,  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture. 
sale  and  distribution  of  chemicals 
(except  in  bulk),  from  points  in  the  U.S. 
((•xccp!  .\K  and  HI)  !o  Decatur  and 
Confers,  GA.  .restricted  to  traffic 
destined  to  facilities  of  Bio-Lab,  Inc.,  at 
the  named  destinations.  By  the  instant 
petition,  petiticmer  seeks  to  modify  the 
above  certificate  be  deleting  the  facility 
restrictions  in  (I)  and  (2)  above. 

MC  144041  (Sub-ISF)  (MlF)  (Notice  of 
filing  of  petition  to  modify  certificate) 
filed  Mav  6. 1980.  Petitioner:  DOWNS 
IRAXSPORTATION  CO.,  INC.,  1555 
Industrial  Blvd.,  Conyers,  GA  30207. 
Representative:  K.  Edward  Wolcott, 
Peachtree  Center.  1200  Gas  Light  Tower, 


235  Peachtree  St.,  N.E.,  Atlanta,  GA 
30303.  Petitioner  holds  a  motor  common 
ca/r/e/- certificate  in  MC-144041  Sub 
15F,  issued  August  15, 1979,  authorizing 
transportation,  over  irregular  routes, 
transporting  plastic  articles  and 
materials  (except  in  bulk)  between 
points  in  the  U.S.  (except  AK  and  HI), 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  Mobile 
Chemical  Company,  Plastics  Division. 
By  the  instant  petition,  petitioner  seeks 
to  modify  the  above  certificate  by 
deleting  the  facility  restriction. 

By  the  Commission. 
Agatha  L.  Mergenovich. 

Secretary. 

||-K  Uoi;.  bO-4UOl:r.  Filed  12-»-B0,  84.';  am| 
BILLING  CODE  7035-01-M 


Motor  Carriers;  Finance  Applications 

The  following  operating  rights 
applications,  filed  on  or  after  July  3, 
1980,  are  filed  in  connection  with 
pending  finance  applications  under  49 
U.S.C.  10926, 11343  or  11344.  The 
applications  are  governed  by  Special 
Rule  247  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.247). 
Special  Rule  247  was  published  in  the 
Federal  Register  of  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  front  page  of  all  documents 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
SlO.OO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  ther 
Commission  may  have  modified  the 
application  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings:  With  the  exceptions  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
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the  Natural  Gas  Act.  FERC  concluded 
that  because  the  goal  of  that  Act  was  to 
protect  consumers  from  exploitation  at 
the  hands  of  natural  gas  companies. 
jurisdiction  over  CO'  pipelines  would 


The  Congressional  debates  preceding 
the  Hepburn  Act  involved,  among  other 
things,  the  question  of  whether  artificial 
gas  and  natural  gas  should  both  be 
excepted  from  this  Commission's 
inricfliriinn  Pinelines  were  exnandine 


Erlenbaugh  v.  United  States.  409  U.S. 
239,  243-44  (1972).  However,  in  this  case 
the  FERC  decision  is  not  helpful  to  us 
because  it  did  not  construe  or  interpret 
the  terms  natural  and  artificial  gas.  Its 
decision  was  based  on  other  grounds. 
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Title  49,  Subtitle  IV,  United  States  Code, 
and  the  Commission's  regulations. 
Except  where  specifically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  \  erified 
statements  as  to  the  finance  application 
or  to  the  following  operating  rights 
applications  directly  related  thereto 
filed  by  February  9,  1981  (or,  if  the 
api)!ication  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  where  the 
■ipplication  involves  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notification  of  effectiveness  of  this 
decision-notice.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authoiity  within  the  time 
peiiod  specified  in  the  notice  by 
effectiveness  of^his  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applici'.nt's' 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Decided;  December  16.  11,80. 

By  the  C()mn':ission,  Revifiw  Boiiid  .\jnibei 
,').  Mi'iubris  Krock.  Taylor,  and  Williams. 
(Board  Mi'nibt;r  Tiiylor  votes  lo  deny  Ihn 
rcqiK'.sl  for  g.i!t.'vvay  eliirination  ) 

MC  93682  (Sub-21F).  filed  October  1. 
1980.  (Supi)lemental  Publication) 
(Previously  published  in  the  Federal 
Register  on  October  23.  19H0).  .Appliriant' 
COLES  EXPRESS  (Gateway 
Elimination).  444  Perry  Road.  B.^ngor. 
ME  04401.  Representa'tive:  John  F. 
O'Donnrll,  60  Adams  Street,  P.O.  B!;x 
238.  .Milton.  MA  02187. 1'o  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  <,'f'/.'<:'rt?/ 
commodities  (except  commodities  which 
because  of  size  or  weigh!  require  the  use 
of  special  equipment.  artif;les  cf  unusual 
value,  classes  A  and  B  explosi\  es. 
household  goods  as  defined  by  Ihe 
Commission,  and  commodities  in  bulk). 
between  points  in  RI  within  10  miles  of 
Providence,  including  Providence,  on  the 
one  hand,  and  on  the  other,  points  in  CT. 

Notes. —  (1)  This  proceeding  is  a  matter 
directly  rf^laled  to  a  finance  procecdiiifi  in 
MC-F-14477F.  published  in  the  Federal 
Register  issue  of  October  23.  1980.  |2)  The 
purpose  of  this  application  is  lo  eliminate 


gateways  at  MA  points  in  order  to  provide 
Ihe  through  service  as  staled  above.  (3)  This 
supplemental  decision-notice  is  Ihe  result  of 
applicanl's  petilion  lo  reopen  for  the  purpose 
of  receiving  additional  evidence  and  for 
rcconsideralion  of  the  prior  publication.  The 
oiiginal  publir.atinn  deleled  the  throuj'h 
service  staled  above  because  Coles  sou'^ht  to 
t.uk  the  ir.ilhority  being  purchased  in  MC-F- 
14477F  with  authority  pending  in  MC-S.'ibfi^ 
(Sub-N'n.  20I'].  That  authority  h.is  now  liern 
Cfitifir.jted. 

Agatha  L.  Mergenovich. 
Sccrelary. 

|!  R  n,,r  BfMiiirB  K.lnl  '.;-2.1-Hn;  R^.s  .im| 
BILLING  CODE  7035-01-M 


(No.  37427  I 

Cortez  Pipeline  Company — Petition  for 
Declaratory  Order — Commission 
Jurisdiction  Over  Transportation  of 
Carbon  Dioxide  by  Pipeline 

agency:  Interstate  Commerce 

CcT.mission. 

ACTION:  Notice  of  Filing  of  Petitions. 

SUMMARY:  Petitioners  question  whether 
Ihcir  proposed  interstate  pipeline 
Itansportafion  of  carbon  dioxide  gas  is 
subject  to  our  jurisdiction  under  49 
U.S.C.  10501.  We  are  instituting  a 
pioceeding  to  resolve  the  q;:estion.  It  is 
our  tentative  conclusion  that  we  do  not 
have  jurisdiction. 

DATE:  Comments  are  due  February  9. 
19B1. 

ADDRESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Inteist.ite 
Commerce  Commission.  Room  5340. 
Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  3.  Felder  or  Jane  F.  Mackall. 
(202)  275-7656. 

SUPPLEMF.NTARY  INFORMATION:  Cora,/. 
Pipeline  Company  of  Houston,  TX.  a 
pipeline  common  carrier  filed  a  petition 
on  April  21. 1980  in  No.  37427,'  seeking  a 
declaratory  order  to  determine  if  its 
proposed  transportation  of  carbon 
dicixide  in  interstate  commerce  is 
excepted  from  the  jurisdiction  of  the 


rn.liMi  i:J  in  this  di'cisujii  IS  N'l).  :r^^jn  ,\ir<i()il 
,inii  Giis  Conip.'.ny — Petition  tor  UiM.l.ii,jli)i\ 
Oiilir — Juriscliniiji)  0\  it  Inlrrsliitf  I'lp.'linr 
"I'l  jnsportulioii  of  Cirlum  Diovuii'.  Si'o  Kiiot'iuif   1 

■  Ir.  \().  37.5CH.  .All„nl;,.  Rii  hfirld  Comj.M.nj  filed  » 
(ici::,nn  on  0(  tubrr  21.  1980  si'iking  a  dcijiiriiliiiy 
order  tor  Ihr  SHmo  purpose.  It  also  inlrii.is  to 
Iriiiisport  rHrl)on  dioxide  !iy  pipelini!  from  Ciilor.utn 
tu  West  Tex, IS  lor  use  :is  a  tertiary  method  of 
leciAeiing  crude  oil  reserves  |lhi'  piim.iry  melhnd 
lirin;;  oil  no\vin)>  lo  the  surf.ice  as  a  resL.II  of  n.itur.d 
leservoir  pressure:  and  the  Sf-eondary  method 
coM'-isling  of  floodins  Ihr  reservoir  with  w;itei  to 
force  oil  lo  the  surf.ire).  This  petition  makes 
esseiitudly  the  same  argument,  as  do(!S  the  firsi 
petitioner,  in  jiistificition  of  ,in  exceplion  from  our 
jiirisdi<  lion.  Uispnsitjon  of  the  lead  petition  will  also 
govern  disposilion  of  the  embraced  petilion. 


interstate  Commerce  Commission  under 
the  provisions  of  49  U.S.C. 
10501(a)(1)(C): 

■  the  Interstate  Commerce  Commission 

has  jurisdirlion  over  Iransportation  "  '  '  t)y 
pipeline  '  "  "  when  transporting  a  comniodily 

oliipr  Ih.in  water,  gas.  or  oil*  '  ". 

Pipeline  companies  may  construct  or 
extend  their  facilities  without  a 
certificate  or  other  evidence  of  fianchise 
from  us.  See  Petroleum  Products. 
Williams  Bros.  Pipeline  Co..  351  I.C.C. 
102,  107  (1975).  Nevertheless,  there  is 
still  a  question  here  of  whether  the 
comm.odity  involved  in  the  proposal  is 
excepted  fro;n  our  jurisdiction. 

Petitioner  will  transport  carbon 
dioxide  for  the  Shell  Oil  Company  over 
its  proposed  480-mile  pipeline  from 
Colorado  to  Texas,  crossing  New 
.Mexico  Approximately  two-thirds  of 
the  pipeline  will  be  constructed  on 
Federal,  State,  and  Indian  lands,  and 
petitioner  must,  accordingly,  obtain 
light-of-way  permits  from  the  U.S. 
Intel  ior  Department's  Bureau  of  Land 
Management  or  from  the  States 
involved.  In  addition,  the  U.S. 
Department  of  Transportation  is 
exercising  jurisdiction  over  the 
pipeline's  compliance  with  safety 
standards.  Carbon  dioxide  will  be  used 
lo  flood  depleted  oil  fields  and  force  lo 
the  surface  an  estimated  280-million 
barrels  of  otherwise  unrecoverable 
crude  oil. 

Petitioner  takes  the  position  that 
carbon  dioxide  is  covered  by  the  present 
siatutory  exception  from  our  regu!;ition 
of  "water,  gas.  or  oil".  It  will  be 
transported  under  sufficient  pressure  to 
put  it  in  a  'supcr-crilical'  state  between 
a  gas  and  a  liquid,  but  at  normal 
almoapheric  pressure  carbon  dioxide  is 
a  gas.  It  contains  only  slight  traces  of 
methane  hydiocarbon  being  98  percent 
pure  and  is,  therefore,  noncombustible. 
.\ccording  to  petitioner,  the  49  U.S.C. 
10501(d)(1)(C)  exclusion  was  broadened 
by  ihe  recodification  of  the  Interstate 
Commerce  .\c[  to  include 
noncombustible  as  well  as  combustible 
gas  useable  for  fuel. 

Petitioner  has  previously  sought 
exemption  from  the  jurisdiction  of  the 
Federal  F.nerpy  Regulatory  Commission 
(f  ERC),"^  iv hich  regulates  the  inlerst.ate 
transportation  of  natural  gas  pursuant  to 
the  Natural  Gas  Act  of  1938.  =*  on  the 
ground  that  carbon  dioxide  is  not  a 
natural  gas. 

The  FERC  DECISION,  IN  DOCKET 
No.  CP-130  (1979).  does  not  rest  on  a 
construction  of  the  term  "natural  gas," 
but  rather  proceeds  primarily  by 
reference  to  the  goals  and  purposes  of 


■Siifcessor  to  the  Federal  Powt!r  Commission 
'  Put).  L  75-687. 
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Corporation — purchase  (portion) — 
Chicago,  Rock  Island  and  Paciilc 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustet)  between  North  Little 
Rock  and  Perry,  AR;  Finance  Docket  No, 
29473  (Sub-No.  1),  Southeast  Iowa 


Trustee)  lines  in  Missouri,  Minnesota, 

and  Iowa, 

AGENCY:  Interstate  Commerce 

Comnsission. 

ACTION:  Modification  of  the  decision 
served  October  .31.  1980  anrf  niihlishpd 


purchase  applications  by  noncarrier 
applicants  had  to  be  Hied  with  us  by 
September  15, 1980.  In  response  to  this 
deadline,  noncarriers  filed  applications 
that  wera  incomplete  because  they  did 
not  contain  purchase  agreements  and 
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the  Natural  Gas  Act.  FERC  concluded 
that  because  the  goal  of  that  Act  was  to 
protect  consumers  from  exploitation  at 
the  hands  of  natural  gas  companies, 
jurisdiction  over  CG'  pipelines  would 
cidvancxe  no  goal  or  purpose  of  the 
NCA. 

The  former  section  l{l)(b),  originally 
part  of  the  Hepburn  Act  of  1906.'' 
provided  that  this  Commission  had 
jurisdiction  over  the  interstate 
transportation  of  comodities  (including 
oil)  by  pipeline,  "except  water  and 
except  natural  or  artificial  gas".  After 
the  transfer  of  jurisdiction  over  oil  to  the 
Department  of  Energy  in  1977,^  the 
Interstate  Commerce  Act  was  recodified 
in  1978*  for  revision  and  reorganization 
but  not  substantive  change.^  The 
recodification,  as  pertinent,  reflected  the 
transfer  of  jurisdiction  over  oil  and,  also, 
eliminated  the  "natural  or  artificial" 
description  of  gas  because  those  words 
were  considered  surplus.* 

Gas  is  found  in  the  ground  separately 
or  with  oil.  All  gas  has  certain  common 
characteristics  of  lacking  independent 
shape  or  volume  and  of  expanding 
indefinitely,  but  a  difference  in  the 
hydrocarbon  content  can  result  in  gas 
being  more  or  less  combustible.  In 
nature,  combustible  and  noncombustible 
gas  are  often  produced  together."  and 
the  carbon  dioxide  that  petitioner 
proposes  to  transport  comes  from 
natural  underground  sources.'"  Even  so, 
trade  usage  has  generally  treated 
combustible  gas  useable  for  fuel  as 
natural  gas. 

Gas  was  first  used  as  fuel  for  lighting 
purposes  in  the  1800's."  By  the  time  of 
the  Hepburn  Act,  natural  gas  was 
beginning  to  replace  artificial  gas  for 
lighting  and  manufacturing.  Congress 
was  considering  gas  as  a  fuel  when  it 
excepted  "natural  or  artificial  gas",  and 
the  recovery  of  oil  reserves  by  flooding 
with  gas  (including  carbon  dioxide)  was 
not  used  extensively  until  a  decade  or 
so  later.'-The  question  is  whether 
Congress  intended  to  exclude  from  our 
jurisdiction  all  gas  types  regardless  of 
origin  or  source.  We  believe  it  did. 


*  Pub  I..  59-337. 

'Pub.  L  95-91. 

'Pub.  L.  95-473. 

'As  provided  by  section  3  of  Itic  re(.odiru.,ilHiri 
liiw 

"  According  to  House  Report  95-130."). 

'FERC  decision  in  docket  No.  CP  79-1,(0.  supr^i 

'"It  Cdn  also  be  manufactured  from  such  iis 
fertilizer,  an  example  of  which  is  a  current 
intrastate  pipeline  movement  of  ciirlion  dioxide  in 
Texas  from  a  fertilizer  plant  to  an  oil  field.  Pipvhnr 
Digest.  October  6. 1980.  page  19. 

"  The  Transportation  Crisis  by  Wilson  |193:(|. 
Chapter  VIII.  pages  123.  124.  and  129. 

'"-Function  of  Natural  Cos  in  the  Puidiii  lion  of 
Oil.  by  the  U.S.  Bureau  of  Mines  (1929). 


The  Congressional  debates  preceding 
the  Hepburn  Act  involved,  among  other 
things,  the  question  of  whether  artificial 
gas  and  natural  gas  should  both  be 
excepted  from  this  Commission's 
jurisdiction.  Pipelines  were  expanding 
and  transporting  natural  gas  greater 
distances  in  interstate  commerce  but  it 
was  not  certain  how  much  artificial  gas 
moved  in  interstate  commerce. 
Nevertheless,  to  make  clear  that  both 
types  of  gas  were  excluded,  a  proposal 
was  offered  to  strike  the  word  "natural" 
from  the  original  draft  of  the  bill  which 
excepted  "natural  gas",  leaving  only  the 
word  "gas".  Instead,  the  final 
compromise,  to  accomplish  the  same 
purpose,  specified  that  both  "natural  or 
artificial  gas"  were  excepted  from  our 
jurisdiction.'-' 

This  distinction  between  basic  gas 
typos  by  origin  or  source  was  also  made 
in  the  legislative  discussion  preceding 
the  Natural  Gas  Act,  to  the  effect  that  it 
was  confined  to  regulation  of  natural 
gas  because  manufactured  gas  could  not 
be  transported  profitably  in  interstate 
commerce. "  Furthermore,  in  Henry  v. 
F.F.C..  513  F.  2d  395,  399  (D.C.  Cir.,  1975), 
the  court  held  that  in  the  Natural  Gas 
Act  Congress  made  a  distinction 
between  natural  and  artificial  gas  which 
is  based  on  its  origin  and  not  its 
physical  characteristics  of  heat  value  or 
methane  content. 

A  statute  should  be  given  its  plain 
meaning,  as  the  courts  have  often  held. 
See.  for  example,  Henry  v.  F.P.C.,  supra. 
The  current  section  10501(a)(1)(C)  u^es 
the  unqualified  word  "gas,"  which 
represents  no  substantive  change  from 
the  former  act  according  to  the 
recodification  law.  The  plain  meaning  of 
the  former  act,  as  supported  by  the 
legislative  history,  is  that  the  universe  of 
gas  types  classified  by  origin  or  source 
was  excluded. '''It  is  therefore  our 
tentative  conclusion  that  we  lack 
jurisdiction  over  the  transportation  of 
CO;  by  pipeline. 

The  opinion  of  a  sister  agency  should 
be  given  weight,  if  possible,  so  that 
related  statutes  can  be  coordinated. 


"40  Congr  Ret.  6309.  6371.  6372.  and  7006  (1906). 

"81  Congr  Rec.  9316(1937). 

'The  transportation  of  gas  by  itself  can  be' 
dislinnuished  from  a  1971  vaUuition  report  in  Black 
ickf  Fiprluw  Compary.  342  I.C.C.  339-40.  Vk-hich 
clfiirly  presented  no  jurisdictional  issue  and 
invoked  lr,insportation  of  a  mixture  of  ethane  and 
[111.  to  facilitate  movement  through  the  pipeline. 

Alsd  a  motor-carrier  application  proceeding  for  a 
(:ertifu:Ht(flo  transport  liquid  methane.  Inclianhcad 
Triu  I.  I.inr.  Inc..  E\l-Mplhanc.  123  M.C.C.  1.  7 
(19~.'J|.  in  \\hich  natural  gas  is  defined  as  a  mixture 
iargi'ly  of  elli.ine  and  methane,  is  not  determinative 
of  the  issue  here.  There  is  no  question  that 
combustible  gas  usable  for  fuel  is  natural  gas.  but 
should  noncombustible  gas  with  its  origin  in  nature 
also  be  classified  as  a  natural  gas? 


Erlenbaugh  v.  United  States.  409  U.S. 
239,  243-44  (1972).  However,  in  this  case 
the  FERC  decision  is  not  helpful  to  us 
because  it  did  not  construe  or  interpret 
the  terms  natural  and  artificial  gas.  Its 
decision  was  based  on  other  grounds. 

Section  554(e)  of  the  Administrative 
Procedure  Act,  U.S.C.  554(e),  authorizes 
an  agency  in  its  discretion  to  issue  a 
declaratory  order  to  terminate  a 
controversy  or  remove  uncertainty. 
While  we  do  not  believe  that  we  have 
jurisdiction  over  the  Considered 
transportation,  the  issue  is  important 
enough  to  institute  a  proceeding  and 
accept  comments  on  the  petition  and  our 
view  on  it.  This  action  should  not 
significantly  affect  the  quality  of  the 
human  environment  or  conservation  of 
energy  resources,  but  comments  may 
also  address  this  matter. 

Authority:  49  U.S.C.  10501(a)(1)(C)  and 
10321;  and  5  U.S.C.  554(e). 

Decided:  December  16, 1980. 

By  the  Commission.  Chairman  Caskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp.  Trantiim,  Alexis,  and  Gilliam. 
lames  H.  Bayne, 
Acting  Sf^crclary. 

II'R  11(11    Hfl-4n20"  I'llrcl  l::-2:i-8n;  8  4."i  ,im| 
BILLING  CODE  7035-01-M 

[Finance  Docket  No.  29450  (Sub-No.  1),  et 

al.l 

Iowa  Falls  Western  Holding  Co.— 
Purchase  (Portion)— Chicago,  Rock 
Island  and  Pacific  Railroad  Co.;  Debtor 
(William  M.  Gibbons,  Trustee)  Between 
Iowa  Falls  and  Sibley,  et  al. 

In  the  matter  of  Finance  Docket  No. 
29450  (Sub-No.  1).  Iowa  Falls  Western 
Holding  Company — purchase 
(portion)— Chicago.  Rock  Island  and 
Pacific  Railroad  Company.  Debtor 
(William  M.  Gibbons,  Trustee)  between 
Iowa  Falls  and  Sibley,  lA;  Finance 
Docket  No.  29451  (Sub-No.  1).  Royal- 
Manson  Shippers'  Association — 
purchase  (portion) — Chicago.  Rock 
Island  and  Pacific  Railroad  Company, 
Debtor  (William  M.  Gibbons,  Trustee) 
between  Royal  and  Manson,  lA;  Finance 
Docket  No.  29459  (Sub-No.  1),  Gateway 
Railroad-purchase  (portion) — Chicago. 
Rock  Island  and  Pacific  Railroad 
Company.  Debtor  (William  M.  Gibbons, 
Trustee)  and  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railroad  Company. 
Debtor  (Richard  B.  Ogilvie,  Trustee) 
Lines  in  Iowa;  Finance  Docket  No.  29470 
(Sub-No.  1).  Mid-States  Port  Authority- 
purchase  (portion) — Chicago,  Rock 
Island  and  Pacific  Railroad  Company. 
Debtor  (William  M.  Gibbons,  Trustee) 
between  Denver,  Co.  and  McFarland. 
KS:  Finance  Docket  No.  29471  (Sub-No. 
1),  Little  Rock  and  Western  Railway 


Corporation — purchase  (portion) — 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustet)  between  North  Little 
Rock  and  Perry,  AR;  Finance  Docket  No. 
29473  (Sub-No.  1),  Southeast  Iowa 
Shippers  Association — purchase 
(portion) — Chicago.  Rock  Island  and 
Pacific  Railroad  Company,  Debtor 
(William  M.  Gibbons,  Trustee)  between 
Fruitland  and  Burlington,  lA;  Finance 
Docket  No.  29474,  Regional 
Transportation  Authority  (Illinois) — 
purchase  (portion) — Chicago.  Rock 
Island  and  Pacific  Railroad  Company, 
Debtor  (William  M.  Gibbons,  Trustee) 
Chicago/Joliet  Commuter  Line;  Finance 
Docket  No.  29475  TECE  Corporation- 
purchase  (portion) — Chicago,  Rock 
Island  and  Pacific  Railroad  Company, 
Debtor  (William  M.  Gibbons,  Trustee)  in 
Texas,  Oklahoma,  and  Kansas:  Finance 
Docket  No.  29478,  Shelton-Davis 
Transportation  Co. — purchase 
(portion) — Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  Debtor 
(William  M.  Gibbons,  Trustee)  in 
Oklahoma;  Finance  Docket  No.  29479, 
Des  Moines  Metropolitan  Transit 
Authority — purchase  (portion) — 
i        Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company,  Debtor  (Richard  B. 
Ogilvie.  Trustee);  Finance  Docket  No. 
29480,  Arkansas  Transportation 
Commission  and  Oklahoma  Department 
of  Transportation  purchase — portion 
(portion) — Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  Debtor 
(William  M.  Gibbons,  Trustee)  in 
Oklahoma,  Tennessee,  Arkansas,  and 
Louisiana;  Finance  Docket  No.  29516, 
Atlantic  and  Pacific  Railway 
Corporation — purchase  (portion) — 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustee)  in  Iowa,  Nebraska, 
and  Illinois;  Finance  Docket  No.  29518, 
Chicago  and  North  Western 
Transportation  Company — Notice  of 
Intent  To  file  an  application  to  purchase 
(portion) — Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  Debtor 
(William  M.  Gibbons.  Trustee)  Lines  in 
Iowa;  Finance  Docket  No.  29533,  City  of 
Sibley — purchase  (portion) — Chicago, 
Rock  Island  and  Pacific  Railroad 
Company,  Debtor  (William  M.  Gibbons, 
Trustee)  Sibley,  LA;  and  Finance  Docket 
No.  29537,  Northern  Properties 
Corporation; — purchase  and  trackage 
rights  and  the  Kansas  City  Northern 
Railway  Company — operation — 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company  (William  M. 
Gibbons,  Trustee)  and  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  Debtor  (Richard  B.  Ogilvie, 


Trustee)  lines  in  Missouri,  Minnesota, 

and  Iowa. 

AGENCY:  Interstate  Commerce 

Comnission. 

ACTION:  Modification  of  the  decision 

served  October  31. 1980  and  pubUshed 

November  7, 1980  at  44  FR  74084;  and 

vacation  of  the  procedural  timetable. 

summary:  These  "applications"  will  be 
treated  as  "offers  to  purchase"  portions 
of  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  Debtor  (William  M. 
Gibbons,  Trustee)  (Rock  Island)  and 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company,  Debtor  (Richard  B. 
Ogilvie,  Trustee)  (Milwaukee).  All  filings 
of  "competing  applications"  will  be 
treated  as  "notices  of  intent  to  file 
applications."  The  timetables  set  in 
prior  decisions  are  vacated  and  these 
proceedings  will  be  rescheduled  for 
processing  when  purchase  agreements 
as  well  as  more  detailed  information 
about  the  proposals  are  submitted. 
DATES:  This  decision  will  be  effective  on 
December  18, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7026  or, 
Ellen  D.  Hanson,  (202)  275-7245. 
SUPPLEMENTAL  INFORMATION:  A 
procedural  timetable  for  these 
proceedings  and  for  all  applications 
seeking  to  acquire  any  of  the  same  lines 
(competing  applications)  was  set  in  a 
decision  served  October  31, 1980.  This 
timetable  required  all  applications  to  be 
complete  and  all  competing  applications 
to  be  filed  by  December  2, 1980.  We 
have  received  requests  for  extensions  of 
time  from  the  Metropolitan  Transit 
Authority,  Gateway  Railroad 
Corporation,  Little  Rock  and  Western 
Railway  Corporation,  and  Iowa  Falls 
Western  Holding  Company  [each  a 
noncarrier  applicant).  We  have  received 
incomplete  competing  applications  from 
Chicago  and  North  Western 
Transportation  Company  (C&NW)  (in 
Finance  Dockfet  No.  29518  (Sub-No.  1)); 
and  Northern  Property  Corporation 
(NPC)  and  Kansas  City  Northern 
Railway  (KCNR)  (in  Finance  Docket  No. 
29537).  We  have  also  received  notices  of 
intent  to  file  applications  from 
Burlington  Northern,  Inc.  (BN)  and 
Kansas  City  Southern  Railway  Company 
(KCS).  Finally,  the  City  of  Sibley.  lA 
also  filed  an  incomplete  application  to 
purchase  3  miles  of  track. 

A  brief  history  of  these  proceedings 
will  be  helpful  to  an  understanding  of 
our  ruling  here.  Section  112  of  the  Rock 
Island  Railroad  Transition  and 
Employee  Assistance  Act.  Pub.  L.  No. 
96-254  (1980)  (RITEA)  required  that,  to 
be  eligible  for  loan  guarantees  from 
Federal  Railroad  Administration  (FRA), 


purchase  applications  by  noncarrier 
applicants  had  to  be  filed  with  us  by 
-  September  15. 1980.  In  response  to  this 
deadline,  noncarriers  filed  applications 
that  were  incomplete  because  they  did 
not  contain  purchase  agreements  and 
generally  lacked  specific  information 
about  the  terms  of  the  purchase  and 
proposed  operations.  This  information 
was  not  available  to  the  noncarrier 
applicants  at  the  time  the  applications 
were  filed. 

Commission  procedure  requires  that 
applications  be  complete  when  filed, 
except  for  informational  requirements 
waived  in  advance.  However,  in  view  of 
the  filing  deadline  set  by  RITEA.  we 
exercised  our  administrative  discretion 
and  temporarily  waived  certain 
informational  requirements  and 
accepted  the  incomplete  applications. 
When  the  temporary  waiver  expired, 
applicants  requested  and  were  granted 
further  extensions  (until  December  2, 
1980)  in  our  October  31, 1980  decision. 

The  second  deadline,  December  2.  has 
come  and  applicants  have  filed  again  for 
extensions.  The  noncarriers  show  that 
negotiations  with  the  Trustee  continue 
to  be  complicated  and  protracted.  The 
Trustee  is  said  to  be  completing  the  real 
estate  valuation  appraisal  and  serious 
negotiations  are  beginning. 

In  our  October  31  order  we  also 
required  competing  applications  to  be 
filed  by  December  2.  C&NW,  NPC, 
KCNR.  BN  and  KCS  have  requested  that 
we  modify  that  procedural  timetable 
and  allow  Lhem  to  file  a  notice  of  intent 
to  file  an  appUcation.  They  argue  that  a 
notice  will  provide  the  Commission  with 
crucial  information  about  competing 
interests  for  specific  Rock  Island  lines. 
They  contend  that  applications  should 
not  be  required  at  this  time  because  they 
will  be  incomplete  until  agreements  are 
reached,  and  because  the  filing  of  an 
application  starts  the  100-day  decisional 
deadline  under  Section  III  of  RITEA.  The 
railroads  doubt  that  negotiations  will  be 
completed  in  time  for  the  Commission  to 
reach  a  decision  within  the  100-day 
period. 

The  noncarrier  applications  are  not 
subject  to  the  lOG-day  deadlines  set  by 
RITEA;  however,  there  is  a  180-day 
decision  time  limit  imposed  under 
Sections  5(b)(2)  and  17(b)(2)  of  the 
Milwaukee  Railroad  Restructuring  Act, 
Pub.  L.  96-101.  93  Stat.  736  (1979) 
(MRRA).  Under  MRRA  a 
recommendation  to  the  Court  in  these 
proceedings  must  be  made  by  March  12. 
Since  serious  negotiations  have  only  just 
begun,  it  is  unlikely  that  agreements  can 
be  filed  and  hearings  conducted  on 
applications  within  the  time  limit. 

A  reasonable  response  to  these 
circumstances  is  for  us  to  postpone 
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these  proceedings  until  agreements  have 
been  reached  and  specific  relevani 
information  is  available.  A  recent 
amendment  to  RITEA  makes  this 
approach  the  proper  one.  Section  701  of 


deadline  for  filing  purchase  offers  or 
applications. 

//  is  ordered:  The  procedural 
timetables  which  have  been  set  in  these 
proceedings  are  vacated.  The 

..,,l-,rr»ico,'nnc  nrpviniiQlu  mrinp  nv 


summary:  The  Commission  is  modifying 
its  procedure  for  dealing  with  petitions 
for  exemption  under  49  U.S.C.  10505.  in 
light  of  the  Staggers  Rail  Act  of  1980, 
Pub.  L  96-448.  Except  in  the  small 
number  of  cases  where  a  potential  for 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Notices 


85181 


Usually  the  petition  contained  enough 
information  to  enable  the  Commission  to 
make  a  determination  as  to  whether  the 
proposed  transaction  met  the  criteria  of 
section  10505.  Comments  have  added 
very  Httle  to  our  determination  of 


comment  on  exemption  requests.  It  does, 
however,  substantially  reduce  the  time 
for  processing  cases  since  the 
Commission's  decision  goes  into  effect 
automatically  (a  similar  technique  is 
currently  employed  successfully  in 


with  the  Commission  in  the  form  of 
verified  statements  within  45  days  after 
the  date  of  notice  of  filing  of  the 
application  is  published  in  the  Federal 
Register.  Failure  seasonably  to  oppose 
will  be  construed  as  a  waiver  of 
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these  proceedings  until  agreements  hHve 
been  reached  and  specific  relevant 
information  is  available.  A  recent 
Hmendment  to  RITEA  makes  this 
approach  the  proper  one.  Section  701  of 
the  Staggers  Rail  Act  of  1980.  Pub.  L.  96- 
448,  modified  section  112  of  RITEA  so 
that  "purchase  offers"  could  be  filed 
with  the  Commission  prior  to  September 
15. 1980  in  lieu  of  the  prior  requirement 
of  "purchase  applications." 

Clearly  these  incomplete  filings  more 
closely  resemble  purchase  offers  than 
purchase  applications.  They  essentially 
consist  of  proposals  to  the  Rock  Island 
and  Milwaukee  Trustees  which  must  be 
accepted  or  negotiated  in  order  to 
become  binding  contracts.  As  we  have 
defined  applications,  except  in  the 
instance  of  applications  competing  with 
one  previously  filed  contained  an 
agreement,  an  agreement  is  required. 
See  49  CFR  111.2(a)(9)  and 
nil.21(a)(3)(ii).  Accordingly,  we  will 
treat  the  noncarrier  applications  as 
purchase  offers  rather  than  applications. 
When  the  pertinent  information  is 
supplied,  the  puchase  offers  will  be 
handled  as  applications  an3  will  be 
processed  expeditiously.  Applications 
filed  after  September  15  will  be  treated 
as  notices  of  intent  to  file  applications 
All  information  which  has  been  filed 
can  be  incorporated  by  reference  into 
the  future  application.  The  filing  fee  will 
bo  held  until  the  application  is  filed,  and 
all  docket  numbers  will  remain  the 
same. 

The  changes  we  have  made  constitute 
an  attempt  to  comply  with  the 
Congressional  policy,  enunciated  in 
RITEA  and  MRRA.  to  preserve  rail 
service.  When  Congress  required 
applications  to  be  filed  by  the 
September  15. 1980  deadline,  we 
modified  our  procedural  rules  so  that 
noncarriers  would  be  able  to  qualify  fur 
FRA  loans.  We  extended  the  deadline  in 
October,  rather  than  holding  the 
proceedings  in  abeyance,  in  hopes  that  a 
strict  timetable  would  encourage  the 
parties  to  hasten  negotiations  and  thus 
speed  up  the  transfer  of  these  lines 
However,  we  cannot  act  when  the 
relevant  information  is  not  available. 
Under  these  circumstances,  our  analysis 
would  be  meaningless.  Accordingly,  in 
view  of  the  amendment  contained  in 
section  707  of  the  Staggers  Act,  it  is  now 
appropriate  to  treat  these  filings  as 
offers  to  purchase. 

This  approach  also  preserves  iJie 
noncarriers'  applications  for  FRA 
assistance.  If  we  were  to  dismiss  the 
applications  as  incomplete  the 
noncarriers  would  have  to  apply 
individually  to  the  Secretary  of 
Transportation  for  an  extension  of  the 


deadline  for  filing  purchase  offers  or 
applications. 

//  is  ordered:  The  procedural 
timetables  which  have  been  set  in  these 
proceedings  are  vacated.  The 
submissions  previously  made  by 
noncarrier  applicants  will  be  treated  as 
offers  and  will  be  processed 
expeditiously  as  they  are  completed. 
The  information  provided  by  the 
railroads  and  by  the  City  of  Sibley  will 
be  treated  as  notices  of  intent  to  file 
applications  and  can  be  incorporated 
into  further  applications. 

Dated:  December  17, 1980. 

Dy  the  Commission,  Chairman  Gasklns. 
Vice  Chairman  Cresham,  Commissioners 
Clapp.  Tranlum,  Alexis,  and  Gilliam. 
Commissioner  Tranlum  concerning  with  h 
separate  expression. 
.\gatha  L.  Mergenovich. 
Secretary 
Commissioner  Trantum,  Concurring: 

Our  previous  decisions  appear  to  have 
been  unable  to  expedite  the 
negotiations.  1  hope  that  today's 
decision,  despite  the  delays  it  imposes, 
wiol!  ultimately  contribute  to  a  speedier 
resolution  of  the  Rock  Island  and 
Milwaukee  Road  situations. 

[VR  uc    mi-)n:-'o  Filed  12-23-8O.  tAS  dm| 
BILLING  CODE  7035-01-M 

Long-and-Short-Haul  Application  for 
Relief  (Formerly  Fourth  Section 
Application) 

December  19,  1980, 

This  application  for  long-and-short- 
haul  relief  has  been  filed  with  the  I.C.C. 

Protests  are  due  at  the  ICC  on  or 
before  January  8, 1981. 

No.  43883,  Trans-Continental  Freight 
Bureau,  Agent,  (No.  557),  rates  on  freight 
and/or  passenger  motor  vehicles,  set  up 
on  bi-level  or  tri-level  cars,  from  Wayne 
and  Wixom.  MI,  and  Fairlane,  OH  to 
Portland,  OR  and  Seattle  and  Spokane. 
WA.  Rates  proposed  to  be  effective  in 
its  Tariff  ICC  TCFB  3001-B.  Grounds  for 
relief-carrier  competition. 

By  the  Commission. 
.•\gatha  L.  Mergenovich. 
Sccrclury 

|KK  U.H    tKV-lor2  Filed  12-Z3-»«):  H:4r>  .i>ii| 
BILLING  CODE  703S-01-M 


I  Ex  Parte  No.  400] 

Modification  of  Procedure  for  Handling 
Exemptions  Filed  Under  49  U.S.C. 
10505 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  New  Procedure. 


summary:  The  Commission  is  modifying 
its  procedure  for  dealing  with  petitions 
for  exemption  under  49  U.S.C.  10505.  in 
light  of  the  Staggers  Rail  Act  of  1980, 
Pub.  L.  96-448.  Except  in  the  small 
number  of  cases  where  a  potential  for 
significant  impact  exists  or  where  the 
impact  is  not  readily  ascertainable  from 
the  petition,  the  Commission  will 
eliminate  the  current  notice  and 
comment  procedure  and  issue  a  final 
decision  based  solely  on  the  petition. 
Any  exemption  granted  would  become 
effective  30  days  from  the  date  of  the 
decision's  publication  in  the  Federal 
Register,  exceptin  unusual 
circumstances.  Appeal  procedures  are 
discussed. 

EFFECTIVE  DATE:  December  24, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Kelly.  (202)  275-7245.  " 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  modifying  the  procedure 
currently  used  for  handling  petitions  for 
exemption  under  49  U.S.C.  10505.  in  light 
of  the  Staggers  Rail  Act  of  1980  (Pub.  L. 
96-448.  94  Stat.  1895,  October  14, 1980). 

Under  the  former  section  10505,  the 
Commission  could  grant  an  exemption 
only  after  providing  an  opportunity  for  a 
proceeding.  (See  former  49  U.S.C. 
10505(d).)  This  requirement  has  been 
satisfied  by  providing  a  Federal  Register 
notice  and  allowing  comments  to  be 
filed. 

The  Staggers  Act  amended  section 
10505  by  eliminating  the  requirements 
for  a  proceeding  in  all  cases.  (See 
section  213  of  the  Staggers  Act  supra.) 
The  legislative  history  indicates  that 
Congress,  in  eliminating  this 
requirement,  intended  to  give  the 
Commission  greater  flexibility  in  the  rail 
exemption  area.  Congress  intends  for 
the  Commission  to  actively  pursue 
exemptions  under  this  section  and  has 
given  us  broad  discretion  to  effectuate 
this  mandate.  See  H,R.  Rep.  No.  96-1430, 
96th  Cong.,  2d  Se§s.  104-105  (1"80)  and 
49  U.S.C.  10101a(2). 

Under  current  procedure,  notice  of  the 
proposed  exemption  is  published  in  the 
Federal  Register  providing  for  a  30-day 
comment  period.  At  the  end  of  the  30- 
day  period,  the  Commission  issues  a 
decision  which  becomes  effective  on  its 
date  of  publication.  This  procedure  has 
required  approximately  4  months  to 
complete  and  in  the  vast  majority  of 
cases  caused  unnecessary  delay. 

The  majority  of  exemption  petitions 
have  involved  only  minor  transactions 
which  are  likely  to  have  little,  if  any, 
impact  on  competitors,  shippers  or 
employees.  Although  comments  have 
been  filed  in  22  of  the  37  exemption 
petitions  filed  since  Janua'ry  1980.  not 
once  has  an  exemption  been  denied. 
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a  non-complying  applicant  shall  stand 
denied. 

De<:ided:  December  19, 1980. 

By  the  Commission,  Review  Board  No.  5 
member  Krock,  Taylor  and  Williams.  (In  MC 


of  TAT's  issued  and  outstanding  stock. 
John  Cramer,  the  sole  stockholder  of 
Bond,  also  seeks  authority  to  acquire 
control  through  the  transaction.  Cramer 
Management  Corp.  (CMC)  has  also 


MC-F-14518F,  filed  November  26, 
1980.  AMNACO,  INC.  (AMNACO)  (2661 
S.  Broadway  Street,  Green  Bay.  WI 
54304)— CONTINUANCE  IN 
CONTROL— NATIONAL 
TRANSPORTATION  SYSTEMS.  INC. 
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Usually  the  petition  contained  enough 
information  to  enable  the  Commission  to 
make  a  determination  as  to  whether  the 
proposed  transaction  met  the  criteria  of 
section  10505.  Comments  have  added 
very  little  to  our  determination  of 
exemption  petitions. 

Our  new  procedures  will  eliminate  the 
initial  notice  and  comment  procedure  in 
most  cases.  When  the  Commission 
receives  a  petition  for  exemption  under 
section  10505,  an  initial  determination 
will  be  made  as  to  whether  the  proposed 
exemption  has  the  potential  of  a 
significant  adverse  effect  on 
competitors,  shippers,  employees  or  the 
environment.  If  the  Commission 
determines  that  no  significant  adverse 
effects  are  likely,  the  decision  will  be 
published  in  the  Federal  Register  as  a 
final  decision  to  become  effective,  in 
most  cases,  30  days  from  its  date  of 
publication.  The  30-day  period  will 
provide  an  opportunity  for  any  party 
objecting  to  the  decision  to  file  a 
petition  to  reopen  the  proceeding  for 
reconsideration  and  to  submit  evidence 
supporting  the  petition. 

When  the  exemption  is  to  become 
effective  within  30  days  of  the 
'  publication  date,  petitions  to  reopen  will 
be  required  to  be  filed  within  20  days  of 
the  date  of  publication.  The  filing  of  the 
petition  will  not  automatically  stay  the 
effectiveness  of  the  decision.  However, 
the  Commission,  on  its  own  motion  or 
on  petition,  may  stay  the  effective  date 
while  considering  any  petitions. 
Petitions  to  stay  must  be  filed  within  10 
days  of  the  date  of  publication. 

Although  the  30-day  effective  date 
will  be  used  in  the  majority  of  cases,  the 
Commission  may,  in  extraordinary 
circumstances,  determine  that^ 
particular  exemption  should  b^ranted 
to  be  effective  immediately  or  within 
less  than  30  days.  When  an  exemption 
would  be  effective  sooner  than  30  days 
after  publication  of  the  decision,  the 
decision  will  specify  the  time  periods  for 
filing  of  petitions. 

In  cases  where  the  impact  of  the 
proposed  exemption  is  not  readily 
ascertainable  from  information 
contained  in  the  petition,  or  where  it 
appears  that  the  potential  of  significant 
adverse  effects  exists,  the  Commission 
may  determine  that  the  current  notice 
and  comment  procedure  would  be  more 
appropriate  and  will  continue  to  use  that 
procedure  in  these  circumstances. 

There  is  no  hearing  requirement  for 
exemption  requests.  In  fact,  the  Staggers 
Act  has  not  eliminated  even  the 
requirement  for  a  "proceeding"  in  a 
section  10505  action.  Our  procedures 
therefore  are  intended  to  be  informal. 
Our  new  procedures  do  not  deprive  any 
interested  person  of  an  opportunity  to 


comment  on  exemption  requests.  It  does, 
however,  substantially  reduce  the  time 
for  processing  cases  since  the 
Commission's  decision  goes  into  effect 
automatically  (a  similar  technique  is 
currently  employed  successfully  in 
connection  with  licensing  and 
acquisition  cases).  It  reduces  the  time 
for  filing  comments  from  30  days  to  20 
days  and  commits  the  Commission  to  a 
faster  review  of  the  comments  and 
disposition  of  the  exemption  request. 
We  believe  that  our  new  procedure  will 
enable  us  to  greatly  expedite  decisions 
in  the  exemption  area,  consistent  with 
the  Congressional  mandate  to  minimize 
unnecessary  regulation  and  reduce 
regulatory  lag.  (See  H.R.  Rep.,  supra  at 
105  and  49  U.S.C.  10101a(2)).  Because 
our  action  involves  changes  in 
procedure  and  practices,  public 
comment  is  not  required  under  5  U.S.C. 
553(b)(A).  and  will  serve  only  to  delay 
implementation  of  the  new  procedure. 
The  procedure  therefore  will  be 
implemented  upon  the  date  of 
publication  of  this  notice. 

This  action  will  not  affect  significantly 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

This  notice  is  issued  under  the 
authority  of  49  U.S.C.  10505  and  5  U.S.C. 
553(b)(A). 

Decided:  December  18, 1980. 

By  the  Commission.  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis  and  Gilliam. 
Agatha  L.  Mergenovich. 
Secretar}: 

|FR  Doc  80-»o:68  Filed  12-23-80:  0:45  ,im] 
BILLING  CODE  703S-O1-H 


Motor  Carriers  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  An 
interim  proposed  final  Rule  240 
reflecting  changes  to  comport  with  the 
Motor  Carrier  Act  of  1980  was  published 
in  the  July  3. 1980.  Federal  Register  at  45 
FR  45529  under  Ex  Parte  55  (Sub-No.  44). 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  under  49  U.S.C.  §  §  11344 
and  11349,  Those  rules  provide  among 
other  things,  that  opposition  to  the 
granting  of  an  application  must  be  filed 


with  the  Commission  in  the  form  of 
verified  statements  within  45  days  after 
the  date  of  notice  of  filing  of  the 
application  is  published  in  the  Federal 
Register.  Failure  seasonably  to  oppose 
will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  Rule 
240(C)  of  the  special  rules  and  shall 
include  the  certification  required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.240(B).  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.240(A)(h). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343. 11344,  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  fil^  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  confering  more  than 
a  single  operating  right. 

Applicanf{s)  must  comply  with  all 
conditions  set  forth  in  grant  or  grants  of 
authority  within  the  time  period 
specified  in  the  notice  of  effectiveness  of 
this  decision-notice  or  the  application  of 
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Jr  ,  700  World  Center  Bldg..  918-16th 
Street.  NW,  Washington.  DC  20006. 
Preston,  a  publicly  held  corporation, 
seeks  authority  to  continue  in  control  of 
Pioneer  upon  the  institution  by  Pioneer 
of  operations,  in  interstate  or  foreign 


lading,  between  Baltimore,  MD.  and 
Alexandria.  VA.  serving  all  intermediate 
points  and  the  off-route  points  of  Jessup. 
Savage,  and  Garrett  Park.  MD.  and 
points  in  Mar-y]and  within  5  miles  of 
Washington,  D.t}>«Jid  Baltimore.  MD, 


(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Baltimore. 
MD,  on  the  one  hand,  and,  on  the  other. 
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u  non-complying  applicant  shall  stand 
denied. 

Decided:  December  19, 1980. 

By  the  Commission.  Review  Board  .No  5 
member  Krock,  Taylor  and  Williams.  (In  MC:- 
F-14512.  Board  member  Taylor  voted  to 
publish  with  impediment  raising  the  issue  oi 
duplicating  rights.  (In  MC-F-145ir..  14518  nnd 
MC-F-14522  member  Krock  not 
pHrtiLipating). 

MC-F-14512F.  filed  November  21, 
1980.  STANDARD  MOTOR  FREIGHT 
INC.  (Standard)  (2710  Railroad  Street. 
Pittsburgh,  PA  15222)— MERGER- 
LIGHTING  EXPRESS,  INC.  (Lighting) 
(same  address).  Representative:  John  A 
Vuono,  2310  Grant  Building,  Piftsbur^^h. 
PA  15219.  Standard  seeks  authority  to 
merge  the  interstate  operating  rights  and 
property  of  Lighting  into  Standard  for 
ownership,  management,  and  operation. 
Peerless  Transport  Corp.,  which  controls 
Stairoard  through  ownership  of  at!  of  its 
outstanding  capital  stock,  and  in  turn. 
Peter ).  Sardano  and  Martin  W.  Snov\ 
who  jointly  control  Peerless  Transpori 
Corp..  seek  authority  to  continue  to 
control  through  this  transaction.  Joinder 
by  Peter  J.  Sard-mo  will  be  required  as  a 
condition  to  this  c^pproval.  Standard 
controls  Lighting  pursuant  to 
authorization  gr.mted  in  MC-F-12rot) 
Lighting  is  a  moiur  common  carrier 
pursuant  to  certificates  issued  in  MC- 
8778fi  and  sub-numbers  thereunder, 
which  authorize  the  transportation  of 
^pticral commudilics  (usual  e.xceptions), 
over  irregular  and  regular  routes, 
between  points  in  western  PA,  and 
between  western  PA  and  points  in  Ol  1 
and  WV.  Standard  holds  authority 
pursuant  to  certificates  issued  in  MC- 
16340  and  sub  numbers  thereunder. 
Peerl(;ss  Transport  Corp.,  which  control.s 
Standard  holds  authority  to  operate 
pursuant  to  certificates  is.sued  in  MC- 
119689  and  sub-numbers 
lher(!under.Condition:  Authorization  aiui 
approval  of  this  transaction  is 
conditioned  upon  the  prior  receipt  b\ 
the  Commission  of  an  affidavit  from 
Marlir.  W.  Snow  and  Peter  J.  Sardano. 
who  control  Peerless,  stating  that  the> 
do  jointly  control  Peerless  and  that  tht.'\ 
join  in  this  application.  (Hearing  site; 
Pittsburgh,  PA.  or  Washington,  DC.) 

MC-F-14521F.  filed  December  5.  I'JHO 
BOND  TRANSPORTATION,  IXC. 
(BOND)— CONTROL— TAR  ASPHALT 
TRUCKING  CO..  INC.  (TAT)  (both  of 
155  Smith  Street,  Keasbey,  NJ  08832) 
Representative:  A.  David  .Millner,  P.O 
Box  1409, 167  Fairfield  Road,  Fairfield. 
NJ  07006.  Bond,  a  motor  common  carrier 
pursuant  to  authority  issued  in  MC- 
141843  and  sub-numbers  thereunder, 
seeks  authority  to  acquire  control  of 
TAT  through  the  purchase  by  Bond  of  all 


of  TAT's  issued  and  outstanding  stock. 
John  Cramer,  the  sole  stockholder  of 
Bond,  also  seeks  authority  to  acquire 
control  through  the  transaction.  Cramer 
Management  Corp.  (CMC)  has  also 
joined  in  the  application.  CMC  has  been 
granted  authority  under  MC-F-14113F  to 
control  through  management  Bond  and 
A-C  Berwick  Transporters,  Inc.  (AC),  a 
motor  common  carrier  pursuant  to 
authority  issued  in  MC-113041  and  sub- 
numbers  thereunder.  The  control 
granted  in  MC-F-14113F  has  not  been 
consummated  yet,  but  CMC  seeks  to  be 
a  party  in  this  application  in  the  event 
that  the  transaction  authority  in  MC-F- 
14n3F  is  consummated  prior  to 
f.onsummation  herein. 

The  operating  rights  to  be  controlled 
are  contained  in  TAT's  certificate  in 
MC-1 23801  which  authorizes  the 
transportation,  as  a  motor  common 
carrier,  o!  (1)  coal  tar,  coal  tar 
distillates  and  residue,  asphalt  and 
asphalt  admixtures,  in  bulk,  from 
Philadelphia,  PA.  and  points  within  10 
miles  of  Philadelphia,  and  those  in 
Hudson.  Union,  Somerset,  Middlesex, 
and  Bergen  Counties,  NJ,  to  points  in  NJ. 
.NY.  thiise  in  CT  east  of  the  Connecticut 
River,  and  tho:^e  in  PA  on  and  east  of 
U.S.  I  f-.vy  15;  and  (2)  coal  tar,  coal  tar 
diatiHates  and  residue,  asphalt  and 
asphalt  admixtures,  in  bulk,  in  tank 
vehicles,  (a)  from  Philadelphia,  PA,  and 
points  within  15  miles  of  Philadelphia,  to 
points  in  NJ,  NY.  those  in  CT  west  of  the 
Connecticut  River,  and  those  in  MD  and 
DE  within  100  miles  of  Philadelphia,  (b) 
from  points  in  NY,  those  in  CT  west  of 
the  Connecticut  River,  and  those  in  PA 
on  and  west  of  U.S.  Hwy  15,  to  points  in 
I  ludson.  Union,  Somerset,  Middlesex. 
Bertjen  and  Passaic  Counties,  NJ,  (c) 
from  Bethlehem.  PA,  to  points  in  NJ,  and 
(d)  from  point.s  in  CT  west  of  the 
Connecticut  River,  to  points  in  NY, 
restricted  against  tacking  and  joining  of 
the  separate  grants  of  authority. 
l.mpecliment:  The  operating  rights  of 
Bond  duplicate  to  a  certain  extent  the 
operations  authorized  in  TAT's 
certificate.  Applicants  have  indicated 
they  will  request  cancellation  of  any 
duplicating  auiliority  that  may  result 
from  this  transaction  in  order  to  comply 
with  the  Commission's  regulations  at  49 
CFR  1134.51.  Approval  and 
authorization  of  this  transaction  is, 
therefore,  conditioned  upon  applicants 
setting  forth  all  iluplications  and  a  plan 
for  the  elimination  of  such  duplications. 
TAT's  authority  also  duplicates  to  a 
certain  extent  that  authority  held  by  AC. 
If  the  authority  granted  in  MC-F-14113F 
is  consummated,  applicants  must  also 
cancel  any  duplications  which  exist 
between  AC  and  TAT. 


MC-F-14518F.  filed  November  26. 
1980.  AMNACO.  INC.  (AMNACO)  (2661 
S.  Broadway  Street,  Green  Bay.  'WI 
54304)— CONTINUANCE  IN 
CONTROL— NATIONAL 
TRANSPORTATION  SYSTEMS,  INC. 
(National)  (1315  Directors  Row,  Fori 
Wayne,  IN  46808).  Representative: 
Charles  W.  Singer,  2661  S.  Broadway, 
Green  Bay.  WI  54304.  AMNACO.  a  non- 
carrier  holding  company  seeks  authority 
to  continue  in. control  upon  the 
institution  by  National  of  operations,  in 
interstate  or  foreign  commerce,  as  a 
motor  contract  carrier.  By  the  same 
application,  Al  J.  Schneider,  the  majority 
shareholder.  Chairman  of  the  Board,  and 
a  Director  of  AMNACO,  and  Donald  J. 
Schneider,  the  largest  minority 
shareholder.  President,  and  a  Director  of 
AMNACO,  seek  authority  to  acquire 
control  of  said  rights  and  property 
through  the  transaction.  AMNACO 
owns  all  of  the  capital  stock  of  the 
following  motor  carriers:  Schneider 
Transport,  Inc.  (MC-51146),  Schneider 
Tank  Lines,  Inc.  {MC-110988), 
Distribution  Service  Systems,  Inc.  (MC- 
118159),  Trans-National  Truck,  Inc. 
(MC-1 33655),  WNI.  Inc.  (MC-1 91871), 
Contract  Distribution  Systems,  Inc. 
(MC-144232),  and  National  Bulk 
Transport,  Inc.  {MC-143594).  By 
application  published  July  10, 1980, 
National  seeks  authority  to  operate  as  a 
contract  carrier,  transporting  ge/jero/ 
commodities  (except  those  of  unusual 
value,  classes  A  and  B explosives, 
household  goods  as  deHned  by  the 
Commission,  commodities  requiring 
special  equipment),  between  points  in 
the  United  States  (except  AK  and  HI), 
under  continuing  contract(s)  with 
ITOFCA,  Inc.,  of  Clarendon  Hills,  IL. 
(Hearing  site:  Chicago.  IL,  or 
Washington.  DC.) 

Note. — AMNACO.  Inc.  is  a  non-carrier 
holding  company.  IN  No.  MC-F-13446,  ris 
modified  by  a  decision  served  October  10 
1979,  AMNACO  was  subjected  to  the 
applicable  provisions  of  49  U.S.C.  subchapter 
III  of  Chapter  111,  relating  to  reporting  and 
accounting,  and  specincaily  was  subjected  to 
49  U.S.C.  §  11302  to  the  extent  that  any 
issuance  of  securities  or  assumption  of 
obligations  or  liabilities  by  AMNACO  is 
related  to  or  will  have  a  substantial  effect 
upon  the  activities  of  any  carrier  subject  to 
the  jurisdiction  of  this  Commission  under 
AMNACOs  control.  So  far  as  can  be 
certained  from  the  evidence  of  record  in  this 
proceeding,  we  find  the  same  conclusions. 

MC-F-14516F.  filed  December  1. 19»0. 
PRESTON  TRUCKING  COMPANY.  INC. 
(Preston)  (151  Easton  Blvd.,  Preston.  MD 
21655)— CONTINUANCE  IN 
CONTROL-PIONEER 
TRANSPORTATION  SYSTEMS.  INC. 
(Pioneer)  (same  address). 
Representative:  Thomas  M.  Auchincloss, 
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authority  must  be  filed  with  the 
Commission  on  or  before  January  23, 
1981.  Such  nrotest  shall  comolv  with 


TN.  Between  points  in  NC,  and  TN,  on  the 
one  hand,  and,  on  the  other,  points  in  KY  and 
DE. 


extent  to  which  petitioner's  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
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Jr  .  700  World  Center  Bldg.,  918-16th 
Street.  NW,  Washington.  DC  20006. 
Preston,  a  publicly  held  corporation, 
seeks  authority  to  continue  in  control  of 
Pioneer  upon  the  institution  by  Pioneer 
of  operations,  in  interstate  or  foreign 
commerce,  as  a  motor  contract  carrier, 
upon  the  issuance  of  Permits  in  MC- 
1.S0339  (Sub-Nos.  1,  2,  and  3).  The 
operating  rights  to  be  controlled  are  (1) 
such  merchandise  as  is  dealt  in  by 
wholesale  and  retail  and  chain 
hardware  stores  and  by  the 
manufacturers  of  power  tools  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  of  the  commodities 
in  (1)  above,  between  points  in  the 
L'nited  States  (except  AK  and  HI),  under 
continuing  contract(s)  with  Black  & 
Decker  (U.S.)  Inc.,  of  Towson,  MD. 
under  parts  (1)  and  (2)  above;  general 
commodities  (except  used  household 
goods,  hazardous  materials  or  secret 
materials,  and  sensitive  weapons  and 
munitions)  for  the  United  States 
Government,  between  points  in  the 
United  States;  and  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  points  in  the 
United  States,  under  continuing 
contract(s)  with  Maryland  Cup 
Corporation,  of  Owings  Mills,  MD. 
Preston  is  authorized  to  operate  as  a 
motor  common  carrier  pursuant  to 
authority  issued  in  MC-1824  and  sub- 
numbers  thereunder. 
Note. — Application  for  TA  has  been  filed 
MC-F-14522F,  filed  December  9, 1980. 
MICHAEL  P.  CHRISMER  (Chrismer)  and 
JOHN  P.  BLUMER  (Blumer)  (both  of  P.O. 
Box  7463.  Baltimore.  MD  21227)— 
continuance  in  control — GENERAL 
PARTS  EXPRESS,  INC.  (GPX)  (P.O  Box 
243,  Hanover,  MD  21076). 
Representative:  Frank  B.  Hand,  Jr.,  521 
South  Cameron  Street,  Winchester.  VA 
22601.  Chrismer  and  Blumer  seek 
.  authority  to  continue  in  control  of  GPX. 
upon  the  institution  by  GPX  of 
operations,  in  interstate  or  foreign 
commerce,  as  a  motor  contract  carrier. 
Chrismer  and  Blumer  do  not  hold 
operating  authority  from  this 
Commission.  However,  they  control 
Dignan  Trucking,  Inc.,  a  motor  common 
carrier,  through  stock  ownership. 
Dignan's  operating  rights  are  contained 
in  certificates  issued  in  No.  MC-31237 
and  sub  numbers  thereunder  which 
authorize  the  transportation  of  (1) 
Ctjrieral  commodities,  except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  automobiles, 
commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
injurious  or  contaminating  to  other 


lading,  between  Baltimore,  MD,  and 
Alexandria,  VA.  serving  all  intermediate 
points  and  the  off-route  points  of  Jessup. 
Savage,  and  Garrett  Park.  MD.  and 
points  in  Mar-yjand  within  5  miles  of 
Washington.  D.t^^aqdBaltimore,  MD. 
and  those  in  Virginia  wT!tTrn-4Qjniles  of 
Washington,  from  Baltimore  over  U.S. 
Highway  1  to  Alexandria,  and  return 
over  the  same  route,  serving  the  store 
facilities  of  Top  Value  Enterprises,  Inc., 
at  West  Springfield.  VA.  as  an  off-route 
point  in  connection  with  carrier's 
authorized  regular-route  operations 
between  Baltimore.  MD.  and 
Alexandria,  VA,  serving  the  store 
facilities  of  Top  Value  Enterprises,  Inc., 
at  Centreville.  VA,  as  an  off-route  point 
in  connection  with  carrier's  authorized 
regular-route  operations  between 
Baltimore,  MD.  and  Alexandria.  VA; 
catalogues,  f'-om  Baltimore,  MD.  to 
Cascade  and  Pen  Mar,  MD.  with  no 
transportation  for  compensation  on 
return  except  as  otherwise  authorized; 
general  commodities,  except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  automobiles, 
commodities  in  bulk,  commodities 
requiring  special  equipment,  and  those 
injurious  or  contaminated  to  other 
lading,  between  points  within  6  miles  of 
Baltimore,  MD.  including  Baltimore: 
souvenirs  and  novelties,  between 
Washington.  D.C..  Richmond.  VA, 
Annapolis.  MD.  and  Baltimore,  MD;  (2) 
ne  wsprin  t  and  groundwood  paper, 
having  an  immediately  prior  movement 
by  rail,  from  Alexandria,  VA,  to 
.Aberdeen,  Annapolis,  Bel  Air,  Elkton. 
Frederick,  Hagerstown,  Havre  de  Grace. 
La  Plata,  Leonardtown.  Upper  Marlboro, 
and  Westminster,  MD,  with  no 
transportation  for  compensation  on 
return  except  as  otherwise  authorized; 
[2]  general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  automobiles, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  serving  the  facilities 
of  London  Fog  Division  of  Londontown 
Corporation,  located  at  or  near 
Eldersburg  (Carroll  County),  MD.  as  an 
off-route  point  in  connection  with 
carrier's  otherwise  authorized  regular- 
route  operations;  (4)  malt  beverages. 
from  Alexandria,  VA,  to  Frederick. 
Salisbury.  Waldorf,  Havre  de  Grace, 
Froslburg,  Hagerstown,  and  Centreville. 
MD,  with  no  transportation  for 
compensation  on  return  except  as 
otherwise  authorized  (RESTRICTION: 
The  authority  granted  herein  is 
restricted  to  the  transportation  of  traffic 
having  an  immediate  prior  movement  by 
rail)  and;  [5]  general  commodities 


(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Baltimore. 
MD,  on  the  one  hand,  and,  on  the  other, 
points  in  Maryland  and  those  in 
Delaware  on  and  south  of  the 
Chesapeake  and  Delaware  Canal, 
restricted  to  the  transportation  of  traffic 
having  a  prior  or  subsequent  movement 
by  water.  GPX  presently  only  holds  TA 
temporary  authority.  However,  GPX  has 
been  granted  authority  in  MC-148433 
(Sub-Nos.  2F  and  3F).  which  will 
authorize  the  transportation,  as  a  motor 
contract  carrier,  of  (1)  Automotive  parts 
and  automotive  accessories  and  such 
commodities  as  are  dealt  in  by 
distributors  of  automotive  parts  (except 
commodities  in  bulk),  between  the 
facilities  of  General  Motors  Corporation 
(General  Motors  Parts  Division), 
Parkway  Industrial  Center,  Hanover, 
MD.  on  the  one  hand,  and,  on  the  other, 
points  in  Kent,  New  Castle,  and  Sussex 
Counties,  DE.  York.  Adams.  Franklin, 
Fulton,  Cumberland.  Huntingdon, 
Mifflin,  Juniata,  Perry,  Dauphin. 
Northumberland.  Snyder.  Union. 
Montour,  Lycoming.  Clinton,  and  Centre 
Counties,  PA.  Frederick,  Shenandoah. 
Clarke,  Warren,  Page,  Madison, 
Rappahannock,  Fauquier,  Loudoun, 
Culpeper,  Prince  William.  Arlington, 
Fairfax,  Accomac,  and  Northampton 
Counties,  VA,  Berkeley,  Morgan. 
Hampshire.  Jefferson,  Mineral,  Hardy. 
Grant,  Tucker,  Randolph,  and  Pendleton 
Counties,  WV,  and  the  District  of 
Co!um"bia,  under  continuing  contraclfs) 
with  General  Motors  Corporation  of 
Flint.  Ml,  and  (2)  Automotive 
accessories  and  such  commodities  as 
are  dealt  in  or  used  by  distributors  of 
automotive  parts  (exept  commodities  in 
bulk),  between  points  in  the  U.S..  under 
continuing  contract(s)  with  General 
Motors  Corporation  (General  Motors 
Parts  Division),  of  Flint,  MI. 

Agatha  L.  Mergenovich. 

|FR  Du..  t)O-}u2-0  Filed  \Z-Zi-»y  «  «  jr\\ 
BILLING  CODE  7035-01-M 


Motor  Carriers  Finance  Applications 

The  following  applications  seek 
app.-oval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  through 
ownership  of  stock,  of  rail  carriers  or 
motor  carriers  pursuant  to  Sections 
11343  (formerly  Section  5(2))  or  11349 
(formerly  Section  210a(b))  of  the 
Interstate  Commerce  Act. 

An  original  and  one  copy  of  protests 
against  the  granting  of  the  requested 
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In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find. 


Motor  Carriers  Permanent  Authority 
Decisions;  Decision-Notice 

The  followine  annlications.  filed  on  or 


Volume  No.  OP4-ie9 
Decided:  December  17. 1960. 
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authority  must  be  filed  with  the 
Commission  on  or  before  January  23, 
1981.  Such  protest  shall  comply  with 
Special  Rules  240(c)  or  240(d)  of  the 
Commission's  General  Rules  of  Practice 
(49  CFR  1100.240)  and  shall  include  a 
concise  statement  of  protestant's 
interest  in  the  proceeding.  A  copy  of  the 
protest  shall  be  served  concurrently 
upon  applicant's  representative,  or 
applicant,  if  no  representative  is  named. 

Each  applicant  states  that  approval  of 
its  application  will  not  significantly 
affect  the  quality  of  the  human 
environment  nor  involve  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

MC-F-13901F,  filed  February  12, 1979, 
authority  sought  for  purchase  by  FOUR 
WINDS  VAN  LINES,  INC.,  7035  Convoy 
Court.  San  Diego.  California  92138  of  a 
portion  of  the  operating  rights  of 
PLYMOUTH  VAN  UNES,  INC.,  4433-41 
Howley  Street,  Pittsburgh.  Pennsylvania 
15224.  Applicants'  representative: 
Robert  J.  Gallagher.  Esq..  1000 
Connecticut  Avenue,  NW.,  Suite  1112. 
Washington,  D.C.  20036.  Operating 
rights  sought  to  be  purchased: 
Household  Goods,  as  defined  by  the 
Commission,  over  irregular  routes,  (15) 
between  points  in  MD,  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  AZ,  CA. 
CO,  that  p^t  of  FL  on  and  west  of  U.S. 
Highway  41,  that  part  of  GA  on  and 
west  of  U.S.  Highway  441,  IL.  IN,  lA,  KS. 
KY,  MI,  MN.  MS,  MO,  NE.  r9V,  that  part 
of  OH  on  and  west  of  Interstate 
Highway  75,  that  part  of  TN  on  and  west 
of  Interstate  Highway  65,  UT,  and  WL 
(15a)  Between  points  in  VA.  on  the  one 
hand,  and,  on  the  other,  points  in  AZ. 
CA,  CO,  MI,  NE,  NV.  and  UT.  (15c). 
Between  points  in  that  part  of  VA  on 
and  east  of  U.S.  Highway  15,  on  the  one 
hand,  and,  on  the  other,  points  in  that 
part  of  IL  on  and  north  of  Interstate 
Highway  70,  that  part  of  IN  on  and  north 
of  U.S.  Highway  40,  lA,  KS,  and  that 
part  of  OH  on  and  north  of  U.S. 
Highway  224.  Application  has  been  filed 
for  temporary  authority  under  Section 
210a(b).  Hearing  site:  San  Diego,  CA. 

Note. — Vendee  is  authorized  to  operate  as 
a  common  carrier  pursuant  to  Certificate  No. 
MC-15643  and  subs  thereto  between  points  in 
CT,  PA,  N),  NY.  OH.  MI.  IL.  IN,  NC,  MD,  MO, 
VA,  WV,  WI,  RI,  and  the  DC.  Between 
Boston,  MA  and  points  within  25  miles 
thereof,  on  the  one  hand,  and,  on  the  other, 
points  in  CT,  ME,  NH,  VT,  MA,  RI,  NJ,  and 
NY.  Between  points  in  OK  on  the  one  hand, 
and,  on  the  other,  points  in  CO,  KS,  LA,  MO, 
and  TX.  Between  points  in  Cleveland  and 
McClain,  OH,  on  the  one  hand,  and,  on  the 
other,  points  in  AR,  KS,  and  TX.  Between 
points  in  Beckham  County,  OH,  and  points 
within  50  miles  thereof,  on  the  one  hand,  and, 
on  the  other,  points  in  OK.  TX,  and  NM. 
Between  points  in  AL,  FL,  GA.  NC,  SC,  and 


TN.  Between  points  in  NC,  and  TN,  on  the 

one  hand,  and.  on  the  other,  points  in  KY  and 

DE. 

Agatha  L.  Mergenovich. 

Secretary. 

|FR  Doc.  80-1027-  Filed  12-23-80;  tAh  dm) 
BILLING  CODE  703S-01-M 
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Motor  Carriers  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  December  19, 1980. 

The  following  applications,  filed  on  or 
after  March  1, 1979,  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.247). 
These  rules  provide,  among  other  things, 
that  a  petition  for  intervention,  either  in 
support  of  or  in  opposition  to  the 
granting  of  an  application,  must  be  filed 
with  the  Commission  within  30  days 
after  the  date  notice  of  the  application  is 
published  in  the  Federal  Register. 
Protests  (such  as  were  allowed  to  filings 
prior  to  March  1, 1979)  will  be  rejected. 
A  petition  for  intervention  without  leave 
must  comply  with  Rule  247(k)  which 
requires  petitioner  to  demonstrate  that  it 

(1)  holds  operating  authority  permitting 
performance  of  any  of  the  service  which 
the  applicant  seeks  authority  to  perform, 

(2)  has  the  necessary  equipment  and 
facilities  for  performing  that  service,  and 

(3)  has  performed  service  within  the 
scope  of  the  application  either  (a)  for 
those  supporting  the  application,  or,  (b) 
where  the  service  is  not  limited  to  the 
facilities  of  particular  shippers,  from  and 
to,  or  between,  any  of  the  involved 
points. 

Persons  unable  to  intervene  under 
Rule  247(k)  may  file  a  petition  for  leave 
to  intervene  under  Rule  247(1)  setting 
forth  the  specific  grounds  upon  which  it 
is  made,  including  a  detailed  statement 
of  petitioner's  interest,  the  particular 
facts,  matters,  and  things  relied  upon, 
including  the  extent,  if  any,  to  which 
petitioner  (a)  has  solicited  the  traffic  or 
business  of  those  supporting  the 
application,  or,  (b)  where  the  identity  of 
those  supporting  the  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
applicant  within  the  affected 
marketplace.  The  Commission  will  also 
consider  (a)  the  nature  and  extent  of  the 
property,  financial,  or  other  interest  of 
the  petitioner,  (b)  the  effect  of  the 
decision  which  may  be  rendered  upon 
petitioner's  interest,  (c)  the  availability 
of  other  means  by  which  the  petitioner's 
interest  might  be  protected,  (d)  the 
extent  to  which  petitioner's  interest  will 
be  represented  by  other  parties,  (e)  the 


extent  to  which  petitioner's  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
(f)  the  extent  to  which  participation  by 
the  petitioner  would  broaden  the  issues 
or  delay  the  proceeding. 

Petitions  not  in  reasonable  with  the 
requirements  of  the  rule  may  be 
rejected.  An  original  and  one  copy  of  the 
petition  to  intervene  shall  be  filed  with  ' 
the  Commission  indicating  the  specific 
rule  under  which  the  petition  to 
intervene  is  being  filed,  and  a  copy  shall 
be  served  concurrently  upon  applicant's 
representative,  or  upon  applicant  if  no 
representative  is  named. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend  to 
timely  prosecute  its  application  shall 
promptly  request  that  it  be  dimissed. 
and  that  failure  to  prosecute  an 
application  under  the  procedures  of  the 
Commission  will  result  in  its  dismissal. 

If  an  applicant  has  introduced  rates  as 
an  issue  it  is  noted.  Upon  request,  an 
applicant  must  provide  a  copy  of  the 
tentative  rate  schedule  to  any 
protestant. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will  not 
be  accepted  after  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administrative  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  common  carrier 
applicant  has  demonstrated  that  its 
proposed  service  is  required  by  the 
present  and  future  public  convenience 
and  necessity,  and  that  each  contract 
carrier  applicant  qualifies  as  a  contract 
carrier  and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transporation 
policy  of  49  U.S.C.  10101.  Each  applicant 
is  fit,  willing,  and  able  properly  to 
perform  the  service  proposed  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV.  United  States  Code,  and  the 
Commission's  regulation.  Except  where 
specifically  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Ajjt  of  1975. 
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Los  Angeles,  and  return  over  the  same 
route,  and  (b)  from  Denver  over 
Interstate  Hwy  25  to  junction  Interstate 
Hwy  40,  then  over  Interstate  Hwy  40  to 
junction  Interstate  Hwy  15,  then  over 
Interstate  Hwy  15.  to  junction  Interstate 


the  other,  points  in  IL,  LA.  MI,  ND,  SD. 
andWL 

MC  76266  (Sub-144F).  filed  December 
5, 1980.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT,  INC.. 
2625  Territorial  Rd.,  St.  Paul,  MN  55114. 


the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  146646  (Sub-135F),  filed  December 
10.  980.  Applicant:  BRISTOW 
TRUCKING  CO..  INC..  P.O.  Box  6355-A, 
Birmingham.  AL  35217.  Representative: 
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In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find, 
preliminarily  and  in  the  absence  of  the 
issue  being  raised  by  a  petitioner,  that 
the  proposed  dual  operations  are 
consistent  with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C. 
10101  subject  to  the  right  of  the 
Commission,  which  is  expressly 
reserved,  to  impose  such  terms, 
conditions  or  limitations  as  it  finds 
necessary  to  insure  that  applicant's 
operations  shall  conform  to  the 
provisions  of  49  U.S.C.  10930(a) 
I  formerly  section  210  of  the  Interstate 
Commerce  Act). 

In  the  absence  of  legally  sufficient 
petitions  for  intervention,  filed  on  or 
before  January  23, 1981  (or,  if  the 
Hpplication  later  becomes  unopposed], 
appropriate  authority  will  be  issued  to 
each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness  of 
tiie  decision-notice.  To  the  extent  that 
the  authority  sought  below  may 
duplicate  and  applicant's  other 
iiuthority,  such  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

.^.pplicants  must  comply  with  all 
specific  conditions  set  forth  in  the 
following  decision-notices  within  30 
days  after  publication  or  the  application 
sliall  stand  denied. 

By  the  Commission.  Review  Boiiii)  N'umbci 
3  Members  Parl<er.  Fortier  Hill 
Ajjattid  L.  Mergenovich. 

Si(  rr/iiry. 

Note. — All  applications  ure  for  authority  to 
(i(HTiilp  as  a  common  carrier  by  nidior 
vchiilf.  in  interstate  of  foreign  commerce. 
i:\ir  iiregiilar  routes,  except  as  otherwise 
nulfil. 

MC  145577  (Sub-26F).  filed  June  9. 
1980.  noticed  in  the  Federal  Register 
issue  of  December  1.  1980.  and 
rc:published  this  issue.  .Applicant: 
C;UL!,ETT-GOULD,  LTD.,  P.O.  Box  40(). 
Union  City,  I.'V  47390.  Representative: 
leiry  B.  Sellman.  50  W.  Broad  St., 
Columbus.  OH  43215.  Transporting  (1) 
phiiloi;nip!iic  equipment  and  (2) 
ir.uti'riah,  supplies  and  products  used  in 
the  manufacture  and  processing  of 
phutogriiphs  (except  in  bulk),  between 
ihf  facilities  of  Eastman  Kodak 
Company  at  Rochester,  NY,  Windsor. 
CO.  and  points  in  CA. 

Nolo. — The  purpose  of  this  republit.atiun  is 
lo  correct  the  territorial  description. 

Ill-'  Diti    H(V-  U);o)  ^,ll.^l  1223-80.  6A'j  .M:\ 
BILLING  CODE  703&-01-M 


Motor  Carriers  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980,  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  rule  247  was  published  in  the 
Federal  Register  of  July  3. 1980.  at  45 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  SlO.OO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.'s,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstated  its  proposed 
service  warrants  a  grant  of  the 
application  under  the  governing  section 
of  the  Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission's  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  uder  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  be^'ore  February  9. 
1981  (or,  if  the  application  later  becomes 
unopposed)  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  duly  noted  problems)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  that 
the  decision-notice  is  effective.  Within 
GO  days  after  publication  an  applicant 
may  file  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applicalions  are  for  authority  to 
(ipeiaiL'  as  a  motor  common  carrier  in 
interstate  or  foreign,  commerce  over  iriegular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 


Volume  No.  OP4-ie9 

Decided:  December  17. 1980. 

By  the  Commission.  Review  Board  Number 
1.  Members  Carleton.  Joyce,  and  Jones 
Member  Joyce  not  participating. 

MC  89617  (Sub-28F),  filed  November 
25.  1980  and  noticed  in  the  Federal 
Register  issue  of  December  11. 1980,  and 
republished  this  issue.  Applicant: 
LEWIS  TRUCK  LINES,  INC.,  P.O.  Box 
1494,  Conway,  SC  29526.  Representative: 
Herbert  Alan  Dubin,  818  Connecticut 
Ave.,  NW.,  Washington,  DC  2006. 
Transporting  (1)  building  materials  and 
construction  materials,  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (1)  above,  between 
points  in  AL.  FL.  GA.  NC,  SC.  TN.  and 
VA. 

Note. — The  purpose  of  this  republication  is 
to  correct  the  commodity  descriplion  in  this 
proceeding. 

Volume  No.  OP4-171 

Decided:  December  19.  1980. 

By  the  Commission.  Review  Board  .\umber 
1.  Members  Carleton.  Joyce  and  Jones. 
Member  Jones  not  participating. 

MC  76266  (Sub-137F),  filed  November 
28.  1980.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT.  Inc., 
2625  Territorial  Rd.,  St.  Paul.  MN  55114. 
Representative:  Jack  R.  Turney.  Jr.,  2001 
Massachusetts  Ave..  NW.,  Washington. 
DC  20036.  Over  regular  routes, 
transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission,  and  classes  A  and  B 
explosives),  (1)  between  Cleveland,  OH 
and  Boston,  MA.  over  Interstate  Hwy  90, 
(2)  between  Cleveland,  OH  and 
Philadelphia,  PA,  from  Cleveland  over 
Interstate  Hwy  77  to  junction  Interstate 
Hwy  80,  then  over  Interstate  Hwy  80  to 
junction  Interstate  Hwy  76,  then  over 
Interstate  Hwy  76  to  Philadelphia,  and 
return  over  the  same  route,  (3)  between 
Cleveland,  OH  and  New  York,  NY,  from 
Cleveland  over  Interstate  Hwy  77  to 
junction  Interstate  Hwy  80,  then  over 
Intel  state  Hwy  80  to  junction  Interstate 
Hwy  280,  then  over  Interstate  Hwy  280 
to  junction  Interstate  Hwy  95,  then  over 
Interstate  Hwy  95  to  junction  Interstate 
Hwy  495  to  New  York,  and  return  over 
the  same  route.  (4)  between  Denver.  CO 
and  San  Francisco.  CA.  from  Denver 
over  US  Hwy  40  to  junction  Interstate 
Hwy  80  near  Salt  Lake  City,  UT.  then 
over  Interstate  Hwy  80  to  San  Francisco, 
and  return  over  the  same  route,  (5) 
between  Denver,  CO  and  Los  Angeles. 
CA,  as  follows:  (a)  from  Denver  over 
Interstate  Hwy  70  and  US  Hwy  6  to 
junction  Interstate  Hwy  15,  then  over 
Interstate  Hwy  15  to  junction  Interstate 
Hwy  10.  then  over  Interstate  Hwy  10  to 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday,  December  24,  1980  /  Notices 


85187 


MC  29537  (Sub-llF),  filed  December  8. 
1980.  Applicant:  R.  H.  CRAWFORD. 
l.MC.  425  Poplar  St.  Hanover.  PA  17331. 
Representative:  John  E.  Fullerton.  407  N. 
Front  St.,  Harrisburg,  PA  17101. 
'[  ransporting  (1)  synthetic  fibers  and 


MC  42487  (Sub-1008F),  filed  December 
12, 1980.  Applicant:  CONSOLIDATED 
FREIGHT  WAYS  CORPORATION  OF 
DELAWARE,  175  Linfield  Dr.,  Menlo 
Park.  CA  94025.  Representative:  V.  R. 
Oldenburg,  P.O.  Box  3062,  Portland.  OR 


P.O.  Box  1146.  Harrisburg,  PA  17108. 
Transporting  coal,  between  points  in 
Luzerne  County. .PA.  on  the  one  hand, 
and.  on  the  other,  those  points  in  NY  on 
and  west  of  a  line  beginning  at  Sodus 
Point,  NY,  on  the  shore  of  Lake  Ontario, 
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Los  Angeles,  and  return  over  the  same 
route,  and  (b)  from  Denver  over 
Interstate  Hwy  25  to  junction  Interstate 
Hwy  40,  then  over  Interstate  Hwy  40  to 
junction  Interstate  Hwy  15,  then  over 
Interstate  Hwy  15,  to  junction  Interstate 
Hwy  10,  then  over  Interstate  Hwy  10  to 
Los  Angeles,  and  return  over  the  same 
route,  (6)  between  Denver,  CO  and 
Seattle,  WA,  from  Denver  over  US  Hwy 
40  to  junction  Interstate  Hwy  BON  near 
Salt  Lake  City,  UT,  then  over  Interstate 
Hwy  80N  to  Portland,  OR,  then  over 
Interstate  Hwy  5  to  Seattle,  and  return 
over  the  same  route,  (7)  between 
Minneapolis,  MN  and  Seattle.  WA.  from 
Minneapolis  over  Interstate  Hwy  94  to 
junction  Interstate  Hwy  90,  then  over 
Interstate  Hwy  90  to  Seattle,  and  return 
over  the  same  route,  (8)  between 
Minneapolis,  MN  and  Portland,  OR, 
from  Minneapolis  over  Interstate  Hwy 
94  to  junction  Interstate  Hwy  90,  then 
over  Interstate  Hwy  90  to  junction  US 
Hwy  395  at  or  near  Ritzville,  WA,  then 
over  US  Hwy  395  to  junction  WA  Hwy 
14  at  or  near  Pasco,  WA,  tli^n  over  WA 
Hwy  14  to  junction  US  Hwy  730  at  or 
near  the  WA-OR  state  line,  then  over 
US  Hwy  730  to  junction  Interstate  Hwy 
80N  at  or  near  Boardman,  OR,  then  over 
Interstate  Hwy  BON  to  Portland,  and 
return  over  the  same  route,  (9)  between 
Kansas  City,  MO  and  Houston,  TX,  from 
Kansas  City  over  Interstate  Hwy  35  to 
Dallas,  TX,  then  over  Interstate  Hwy  75 
to  Houston,  and  return  over  the  same 
route,  (10)  between  Kansas  City.  MO 
and  San  Antonio,  TX,  over  Interstate 
Hwy  35,  and  (11)  serving  all 
intermediate  points  in  routes  (1)  through 
(8)  above,  serving  intermediate  points  in 
Wichita,  KS,  Oklahoma  City,  OK,  and 
Dallas  and  Ft.  Worth,  TX  in  route  (9) 
above,  and  serving  the  intermediate 
point  of  Austin,  TX  in  route  (10)  above. 

Note. — Applicant  intends  to  tack  with 
existing  authority. 

MC  76266  (Sub-142F),  filed  December 
10. 19B0.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT,  INC., 
2625  Territorial  Rd.,  St.  Paul.  MN  55114. 
Representative:  Robert  P.  Sack,  P.O.  Box 
6010,  West  St.  Paul,  MN  55118. 
Transporting /oof/s/u//]s,  between  the 
facilities  of  The  Creamette  Company,  at 
points  in  Hennepin  County.  MN,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  76266  (Sub-143F).  filed  December 
11, 19B0.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT,  INC., 
2625  Territorial  Rd.,  St.  Paul.  MN  55114. 
Representative:  Robert  P.  Sack,  P.O.  Box 
6010.  West  St.  Paul.  MN  55118. 
Transporting  salt  in  blocks  and 
packages  between  points  in  St.  Louis 
County,  MN  on  the  one  hand.  and.  on 


the  other,  points  in  IL,  LA.  MI.  ND,  SD. 

andWI. 

MC  76266  (Sub-144F).  filed  December 
5, 1980.  Applicant:  ADMIRAL- 
MERCHANTS  MOTOR  FREIGHT,  INC.. 
2625  Territorial  Rd.,  St.  Paul,  MN  55114. 
Representative:  Robert  P.  Sack,  P.O.  Box 
6010.  West  St.  Paul,  MN  55118. 
Transporting  furnaces  and  materials, 
equipment,  and  supplies  used  in  the 
manufacture  of  furnaces,  between  the 
facilities  of  Mammoth  Division-Lear 
Siegler,  Inc.,  at  points  in  Hennepin 
County,  MN,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  128746  {Sub-67F),  filed  December 
10, 1980.  Applicant:  D'AGATA 
NATIONAL  TRUCKING  CO,  a 
corporation,  3240  South  61st  St. 
Philadelphia,  PA  19153.  Representative: 
Edward  J.  Kiley,  1730  M  St,  N.W., 
Washington,  D.C.  20036.  Transporting  (1) 
malt  beverage  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  named  in 
(1)  above,  between  Williamsburg,  VA, 
on  the  one,  hand,  and,  on  the  other, 
points  in  PA. 

MC  128746  (Sub-68F),  filed  December 

11,  980.  Applicant:  D'AGATA 
NATIONAL  TRUCKING  CO.  a 
corporation,  3240  So  61st  St. 
Philadelphia,  PA  19153.  Representative: 
Edward  J.  Kiley,  1730  M  St,  N.W.. 
Washington,  D.C,  20036.  Transporting 
containers  and  materials,  equipment, 
and  supplies  used  in  the  manufacture  of 
containers,  between  points  in  the  U.S.. 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  Hoover 
Universal,  Inc. 

MC  133276  {Sub-14F),  filed  December 

12,  980.  Applicant:  BERR'Y 
TRANSPORT,  INC.,  5315  N.W..  St.  » 
Helens  Rd..  Portland,  OR  97210. 
Representative:  Nick  I.  Goyak,  1  S.W. 
Columbia,  No.  555,  Portland,  OR  97258. 
Transporting  (1)  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods  as  defined  by  the 
Commission),  in  containers,  (2)  empty 
containers  and  container  chassis,  and 
(3)  iron  and  steel  articles  and 
machinery,  between  points  in  OR,  WA. 
ID.  CA,  MT.  and  UT. 

MC  145966  (Sub-5F),  filed  December  8. 
980.  Applicant:  NELSEN  BROS.,  INC.. 
P.O.  Box  613,  Nebraska  City,  NE  68410. 
Representative:  Bradford  E.  Kistler,  P.O. 
Box  82028,  Lincoln,  NE  68501. 
Transporting  (1)  building  materials 
(except  commodities  in  bulk),  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
building  materials  (except  commodities 
in  bulk),  between  points  in  Lancaster 
County,  NE,  on  the  one  hand,  and,  on 


the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  146646  (Sub-135F),  filed  December 
10,  980.  Applicant:  BRISTOW 
TRUCKING  CO..  INC..  P.O.  Box  6355-A, 
Birmingham.  AL  35217.  Representative: 
James  W.  Segrest  (Same  address  as 
applicant).  Transporting^e/vero/ 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  from 
Chicago,  IL.  to  points  in  AZ,  CA.  CO. 
DE,  FL.  GA,  AL.  MA,  MN,  MO,  NJ,  NY, 
PA,  RI.  TX.  and  WA,  restricted  to  traffic 
originating  at  the  facilities  of  East-West 
Shippers  Association  and  its  members. 

MC  151986  (Sub-1),  filed  December  12. 
980.  Applicant:  GROVER  F.  BOYD, 
b.d.a.  GROVER  F.  BOYD  TRUCKING 
COMPANY,  P.O.  Box  67,  Emelle.  AL 
35459.  Representative:  Donald  B. 
Morrison,  P.O.  Box  2262B,  Jackson,  MS 
39205.  Transporting  hazardous  and  non- 
hazardous  waste,  between  points  in 
Sumter  County,  AL.  on  the  one  hand, 
and  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI),  restricted  against 
traffic  having  an  immediately  prior  or 
subsequent  movement  by  rail  or  water. 

Condition:  To  the  extent  the  certificate  to 
be  issued  in  this  proceeding  authorizes  the 
transportation  of  classes  A  and  B  explosives 
or  other  dangerous  commodities,  limited  to  a 
period  expiring  5  years  from  its  date  of  issue. 

MC  153146F.  filed  December  11, 1980. 
Applicant:  DONALD  CITRON,  d.b.a.  D 
&  B  TRUCKING.  1804  Rose  Ave.,  Ceres, 
CA  95307.  Representative:  Donald 
Citron  (same  address  as  applicant). 
Transporting /ooc/s<u//s,  between  points 
in  CA.  OR,  WA,  NV,  and  AZ. 

Volume  No.  OP4-172 

Decided:  Dec.  19, 1980. 
By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce  and  Jones. 

MC  217  (Sub-26F),  filed  October  21. 
1980.  notice  in  the  Federal  Register  issue 
of  November  25, 1980,  and  republished 
this  issue.  Applicant:  POINT 
TRANSFER,  INC.,  5075  Navarre  Rd., 
SW,  Canton,  OH  4470B.  Representative: 
Henry  M.  Wick.  Jr..  2310  Grant  Bldg.. 
Pittsburgh.  PA  15219.  Transporting 
primary  metal  products,  including 
galvanized  (except  coating  or  other 
allied  processing),  fabricated  metal 
products  (except  ordnance),  and 
machinery  and  supplies  as  described  in 
items  33,  34,  and  35  of  the  Standard 
Transportation  Commodity  Code, 
respectively,  between  points  in  IL,  IN, 
KY,  MI,  OH,  PA.  and  WV. 

Note. — ^The  purpose  of  this  republication  is 
to  correct  the  commodity  description. 
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manufacture  or  distribution  of  plastic 
articles  (except  commodities  in  bulk), 
between  points  in  the  U.S..  under 
continuing  contract(s)  with  Scepter 
.Manufacturing  Co.,  Limited,  of  Simi 

\;.,1U.,    PA 


Floyd  County,  IN,  to  points  in  KY,  and 
those  points  in  IL  on  and  south  of  U.S. 
Hwy  36. 

Note. — The  purpose  of  this  republicntion  is 
to  delete  the  restriction. 

V4ric;ill7F  filpH  nprpmhpr  12.  1980. 


request  and  payment  to  applicant  of 
SlO.OO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
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MC  29537  (Sub-llF),  filed  Decembor  8. 
1980.  Applicant:  R.  H.  CRAWFORD, 
IMC.  425  Poplar  St.  Hanover,  PA  17331. 
Representative:  John  E.  Fullerton.  407  N. 
Front  St.,  Harrisburg,  PA  17101. 
Transporting  (1)  synthetic  fibers  and 
syitthetic  yarns  and  (2)  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  named  in 
(1)  above,  between  points  in  York  and 
Adams  Counties,  PA,  on  the  one  hand, 
and.  on  the  other,  points  in  GA.  MD.  NC. 
N],  PA,  SC,  TN  and  VA. 

MC  29957  (Sub-94F).  filed  December 
10.  1980.  Applicant:  TRAILWAYS 
SOUTHERN  LINES,  INC.,  327  Gayoso. 
Memphis,  TN  38103.  Representative: 
George  W.  Hanthorn,  1500  Jackson  St.. 
Dallas,  TX  75201.  Over  regular  routes, 
transporting  passengers  and  their 
l>aggage,  and  express  and  newspapers, 
in  the  same  vehicle  with  passengers, 
between  Louisville,  MS  and 
E'hiladelphia,  MS:  from  Louisville  over 
MS  Hwy  15  to  the  junction  of  MS  Hwy 
19  to  Philadelphia,  and  return  over  the 
same  route,  serving  no  intermediate 
points. 

MC  42487  (Sub-1006F),  filed  December 
8.  1980.  Applicant:  CONSOLIDATED 
FREICHTWAYS  CORPORATION  OF 
DELAWARE,  175  Linfield  Drive,  Menlo 
Park.  CA  94025.  Representative:  V.  R. 
Oldenburg,  P.O.  Box  3062,  Portland.  OR 
97208.  Transporting  genera/ 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  serving 
points  in  Nottoway  County,  VA,  as  off- 
ronte  points  in  connection  with  carrier's 
otherwise  authorized  regular  route 
operations. 

Note. — .Applicant  intends  to  tack  to  its 
enisling  authority  and  any  authority  it  mdv 
acquire  in  the  future. 

MC  42487  (Sub-1007F),  filed  December 
9. 1980.  Applicant:  CONSOLIDATED 
FREIGHTWAYS  CORPORATION  OF 
DELAWARE,  A  CORPORATION,  175 
Linfield  Drive,  Menlo  Park,  CA  94025. 
Representative:  V.  R.  Oldenburg.  P.O. 
Box  3062,  Portland,  OR  97208. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  Evansville,  IN  and 
Ovvensboro,  KY,  serving  all  intermediate 
points:  (1)  From  Evansville  over  IN  Hwy 
66  to  junction  U.S.  Hwy  231,  then  over 
LI.S.  Hwy  231  to  Owensboro,  and  return 
over  the  same  route;  (2)  from  Evansville. 
over  U.S.  Hwy  41  to  junction  U.S.  Hwy 
60.  then  over  U.S.  Hwy  60  to 
Owensboro,  and  return  over  the  same 
route. 

.\ote. — Applicant  intends  to  tuck  its 
existing  authority  and  any  authority  it  may 
acquire  in  the  future. 


MC  42487  (Sub-IOOBF),  filed  December 
12, 1980.  Applicant:  CONSOLIDATED 
FREIGHTWAYS  CORPORATION  OF 
DELAWARE,  175  Linfield  Dr.,  Menlo 
Park,  CA  94025.  Representative:  V.  R. 
Oldenburg,  P.O.  Box  3062,  Portland.  OR 
97208.  Transporting  5e/7e'ro/ 
commodities  (except  household  goods 
as  defined  by  the  Commission,  and 
classes  A  and  B  explosives),  serving 
points  in  Fayette  County,  CA,  as  an  off- 
route  point  in  connection  with  carrier's 
otherwise  authorized  regular  route 
operations. 

Note. — Applicant  intends  to  tack  its 
existing  authority  and  any  authority  it  may 
acquire  in  the  future. 

MC  49567  (Sub-15F),  filed  November 
21,  1980.  Applicant:  GOLDEN  BROS., 
INC..  234  E.  McClure  St.,  Kewanee,  IL 
61443.  Representative:  Donald  S. 
MuUins,  1033  Graceland  Ave., 
DesPlaines.  U.  60016.  Transporting  (1) 
earth  moving  machines  and  off-highway 
mobile  machinery  and  (2)  materials, 
equipment  end  supplies  used  in  the 
manufacture  and  distribution  of 
commodities  named  in  (1)  above, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Kress  Corp.  of  Brimfield,  IL, 

MC  70557  (Sub-39F),  filed  November 
10,  1980,  previously  noticed  in  the 
Federal  Register  issue  of  December  2. 
1980.  and  republished  this  issue. 
Applicant:  NIELSEN  BROS.  CARTAGE 
CO.,  INC.,  4619  West  Homer  St., 
Chicago,  IL  60639.  Representative:  Carl 
L.  Steiner,  39  South  LaSalle  St.,  Chicago, 
IL  G0603.  Transporting  (1)  paper  and 
paper  products,  and  (2)  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  paper  and  paper 
products,  between  Cantonment  and 
Jacksonville,  FL,  Ferguson,  MS,  and 
Sheldon  and  Herty,  TX,  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  AR,  FL, 
GA,  KY,  LA,  MO,  MS,  OK,  NC,  SC,  TN. 
TX.  VA,  and  WV. 

Note. — The  purpose  of  this  republication  is 
to  correctly  reflect  Ferguson,  MS  in  lieu  of 
Ferguson,  MD. 

MC  123407  (Sub-655F),  filed  December 
9.  1980.  Applicant:  SAWYER 
TRANSPORT,  INC.,  Sawyer  Center,  Rt. 
1,  Chesterton,  IN  46304.  Representative: 
Sterling  W.  Hygema  (same  address  as 
applicant).  Transporting  [1]  plastic  pipe 
and  fittings,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacture  of  the  commodities  named 
in  (1)  above,  between  Macon,  GA,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  124017  (Sub-IOF),  filed  November 
24. 1980.  Applicant:  R.  JEFFREY  & 
SONS,  INC.,  R.D.  «^1.  Elysburg,  PA 
17824.  Representative:  J.  Bruce  Walter, 


P.O.  Box  1146.  Harrisburg.  PA  17108. 
Transporting  coal,  between  points  in 
Luzerne  County., PA.  on  the  one  hand, 
and,  on  the  other,  those  points  in  NY  on 
and  west  of  a  line  beginning  at  Sodus 
Point.  NY,  on  the  shore  of  Lake  Ontario, 
and  extending  along  NY  Hwy  14  to 
Horsehcads,  NY,  then  along  NY  Hwy  17 
to  Waverly,  NY,  and  then  along  U.S. 
Hwy  220  to  the  NY-PA  State  line. 

MC  136987  (Sub-31F),  filed  December 
9.  1980.  Applicant:  SWIFT 
TRANSPORTATION  COMPANY,  INC.. 
335  West  Elwood  Rd..  P.O.  Box  3902, 
Phoenix.  AZ  85030.  Representative: 
Donald  E.  Fernaays,  4040  East 
McDowell  Rd..  Suite  320.  Phoenix,  AZ 
85008.  Transporting  (1)  iron  and  steel 
articles.  (2)  scrap  batteries  and  scrap 
metals,  (3)  steel  springs  and  custom 
metal  parts,  and  (4)  materials  used  in 
the  manufacture  of  the  commodities 
named  in  (3]  above,  between  points  in 
the  U.S..  under  continuing  contract(s) 
with  Church  and  Clark,  Dallas  Scrap 
Baling,  and  Associated  Spring  Barnes 
Group.  Inc..  all  of  Dallas,  TX. 

MC  140037  (Sub-IOF),  filed  December 
8. 1980.  Applicant:  SUNFLOWER 
CARRIERS,  INC.,  P.O.  Box  561.  York,  NE 
68467.  Representative:  David  R.  Parker, 
P.O.  Box  31228.  Lincoln,  NE  68501. 
Transporting  (1)  meats,  meat 
byproducts,  meat  products,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (1)  above,  between 
points  in  the  U.S..  under  continuing 
contract(s)  with  Sunflower  Beef  Packers, 
Inc.,  of  York.  NE. 

MC  143956  (Sub-22F),  filed  November 
17.  1980.  Applicant:  GARDNER 
TRUCKING  CO.,  INC.,  P.O.  Drawer  493, 
Walterboro.  SC  29488.  Representative: 
Steven  W.  Gardner,  3574  Piedmont  Rd., 
Atlanta,  GA  30305.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
automotive  supply  dealers,  between 
points  in  the  U.S.  on  and  east  of  a  line 
beginning  at  the  mouth  of  the 
Mississippi  River,  and  extending  along 
the  Mississippi  River  to  its  junction  with 
^he  western  boundary  of  Itasca  County, 
M.N,  then  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Counties,  MN,  to  the  International 
boundary  line  between  the  U.S.  and 
Canada,  and  points  in  TX,  on  the  one 
hand,  and,  on  the  other,  points  in  SC. 

MC  148487  (Sub-2F),  filed  December 
12. 1980.  Applicant:  DAN  L.  HUFFMAN, 
d.b.a.  HUFFMAN  TRUCKING  CO..  3731 
Avenida  Simi,  P.O.  Box  973,  Chatsworth. 
CA  91311.  Representative:  Milton  W. 
Flack,  8383  Wilshire  Blvd.,  Suite  900, 
Beveriy  Hills,  CA  90211,  Transporting 
plastic  articles,  and  materials, 
equipment,  supplies  used  in  the 
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vehicle  in  which  no  one  package 

exceeds  100  pounds,  between  points  in 

the  U.S. 

MC  119777  (Sub-512F),  filed  December 

12.  1980.  Applicant:  LIGON 

cncrM Ai  iTcn  udiii  CD    i\'r     ii,.,    or. 


a\  ailable  for  public  inspection  during 
official  working  hours  (8-45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary, 
LInited  States  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156.  Wa.shinetnn.  DC.  204.16.  tplpnhnnp 


will  be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission  in  this 
study,  written  statements  should  be 
submitted  at  (he  earliest  practicable 

r\,\n     lii,l    rtr,   I'jtor  tKjn    Anril   17     1 QOI       All 
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manufacture  or  distribution  of  plastic 
articles  (except  commodities  in  bulk), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Scepter 
Manufacturing  Co..  Limited,  of  Simi 
Valley,  CA. 

MC  148577  (Sub-2F).  filed  November 
10, 1980,  previously  noticed  in  the 
Federal  Register  of  December  2, 1980. 
Applicant:  ORVILLE  HOWARD,  INC., 
2724  Umbrella  Tree  Dr,  Edgewater,  PL 
32032.  Representative:  William  J. 
Mnnheim.  P.O.  Box  1756,  Whittier,  CA 
90609.  Transporting  (1)  metals  and  metal 
products,  and  (2)  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  foregoing 
commodities,  between  points  in  the  U.S.. 
under  continuing  contract(s)  with 
NeL'ion  Steel  Products,  Inc.,  of 
Hiirlcysville,  PA,  and  Techalloy 
Company,  Inc.,  and  its  subsidiaries, 
Techalloy  Maryland,  Inc.,  Reid-Avery 
Division.  Techalloy  Illinois.  Inc., 
Techalloy  Texas,  Inc.,  Techalloy,  Inc., 
California,  and  Techalloy  Western,  Inc. 
of  Rahns,  PA. 

Note.— The  purpose  of  this  rcpublicdtion  is 
Id  correct  the  ndmes  of  the  contract  .shippers. 

MC  150427  (Sub-lF).  filed  December 
10, 1980.  Applicant:  ARIETA  M. 
LIVINGSTON,  d.b.a.  GOLDEN  EMPIRE 
GRAIN  CO.,  6425  Brushwood  Lane,  Las 
Vegas,  NV  89107.  Representative:  Arieta 
M.  Livingston  (same  address  as 
applicant).  Transporting  svda  ash  and 
borax,  in  bulk,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
johns-Manville  Canada,  Inc.,  of 
Edmonton,  Alberta,  Canada. 

MC  150447  (Sub-4F),  filed  December 
12, 1980.  Applicant:  GSC  TRANSPORT 
INC.,  166  National  Rd.,  Edison,  N)  08817. 
Representative:  John  L.  Alfano,  Esq..  550 
M.imaroneck  Ave.,  Harrison,  NY  10528. 
Transporting  (1)  (a)  containers  and 
containers  closures,  [b] ^lassnare.  (c) 
packas'ing  products,  and  (d)  scrap 
materials,  and  (2)  materials,  equipment 
and  supplies  used  in  the  manufacture 
and  distribution  of  commodities  named 
in  (1)  above  (except  commodities  in 
bulk,  in  tank  vehicles,  and  those  which 
because  of  size  and  weight  require  the 
use  of  special  equipment),  between 
points  in  the  U.S..  under  continuing 
contract(s)  with  Owens-Illinois.  Inc..  of 
Toledo,  OH. 

MC  152256  (Sub-IF),  filed  October  21. 
1980.  previously  noticed  in  the  Federal 
Register  issue  of  November  17, 1980,  and 
republished  fms  issue.  Applicant: 
GRAMMER  INDUSTRIES,  INC.,  P.O. 
Box  51,  Grammer,  IN  47236. 
Representative:  Warren  C.  Moberly,  777 
Chamber  of  Commerce  BIdg.,  320  North 
Meridian  St..  Indianapolis,  IN  46204. 
Transporting /e;7;7/zeA  from  points  in 


Floyd  County,  IN,  to  points  in  KY,  and 
those  points  in  IL  on  and  south  of  U.S. 
Hwy  36. 

Note. — The  purpose  of  this  repul)licHlion  is 
to  delete  the  restriction. 

MC  153117F,  filed  December  12, 1980. 
Applicant:  DAVE  DAVENPORT  AND 
SONS,  INC.,  P.O.  Box  41.  Angletcn,  TX 
77515.  Representative;  D.  Paul  Stafford, 
P.O.  Box  45538,  Dallas,  TX  75245, 
Transporting  (Ij  commodities  which, 
because  of  size  or  weight,  require  the 
use  of  special  equipment,  and  (2)  related 
machinery  parts  and  related  materials 
and  supplies,  when  their  transportation 
is  incidental  to  those  commodities  in  (Ij 
above,  between  points  in  TX,  on  the  one 
hand,  and,  on  the  other,  points  in  NM, 
OK.  AR,  LA,  MS,  TX,  and  CO. 

.MC  153127,  filed  December  5.  1980. 
Applicant:  THOMAS  DISTRIBUTING, 
!.\'C.,  2701  So.  Carolyn  Ave..  Sioux  Falls, 
SD  57106.  Representative;  A.  J.  Swanson, 
P.O.  Box  1103.  226  No.  Phiilips  Ave., 
Sioux  Falls,  SD  57101.  Transporting, 
molt  beverages,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Fair  City  Distributing,  Inc.,  of  Huron,  SD. 
and  John  A.  Conkling  Distributing.  Inc. 
of  Yankton,  SD. 

MC  153157F,  filed  December  12. 1980. 
Applicant:  CASCADE  COLUMBIA 
BEVERAGE,  INC.  d.b.a.  COCA-COLA 
BOTTLING  YAKIMA-TRI  CITIES,  P.O. 
Box  2905.  Yakima,  WA  98907. 
Representative:  Jack  R.  Davis,  1100  IBM 
Bldg.,  Seattle,  WA  98101.  Transporting 
fruit  juices  from  points  in  Yakima 
County,  WA  to  points  in  CA. 
Agatha  L.  Mergenovith, 
Secretary. 

WK  Hut.  B(Mn:'r4  Fiii'd  12-2,i-«0:  H:4."i  Hni| 
BILLING  CODE  7035-01-M 

[Volume  No.  OP-1731 

Motor  Carriers  Permanent  Authority  . 
Decisions;  Decision-Notice 

Decided:  Dectmber  19,  1980. 

The  following  applications,  filed  on  or 
;ifter  July  3. 1930,  are  governed  by 
Special  Rule  247  of  the  Commission's 
Rules  of  Practice,  see  49  CFR  1100.247. 
Special  Rule  247  was  published  in  the 
Federal  Register  on  July  3, 1980,  at  45  FR 
45539. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.247(B).  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  and 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 


request  and  payment  to  applicant  of 
SIO.OO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  its  proposed 
service  warrants  a  grant  of  the 
application  under  fhe-governing  section 
of  the  Interstate  Commerce  Act,  Each 
applicant  is  fit,  willing,  and  able  to 
perform  the  service  proposed,  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission's  regulations.  Except  where 
noted,  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  filed  on  or  before  February  9. 
1981  (or.  if  the  application  later  becomes 
unopposed)  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  duly  noted  problems)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notice  that 
the  decision-notice  is  effective.  Within 
60  days  after  publication  on  applicant 
may  file  a  verified  statement  in  rebuttal 
to  any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  .\uml)i;r 
1.  Members  Carleton,  Jones  Joyce. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

MC  119777  (Sub-511F),  filed  December 
8, 1980.  Applicant:  LIGON 
SPECIALIZED  HAULER,  INC.,  Hwy  85- 
East,  Madisonville,  KY  42431. 
Representative:  Carl  U,  Hurst,  P.O. 
Drawer  "L".  Madisonville,  KY  42431. 
Transporting  shipments  weighing  100 
pounds  or  less,  if  transported  in  a  motor 
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735  of  the  Tariff  Act  of  1930.  as  added 
by  title  I  of  the  Trade  Agreements  Act  of 
1979.  to  determine  whether,  with  respect 


The  Industry 
Our  first  task  in  analyzing  the  impact 

nf  irv,r\nT.|Q   cnlrl    £J  t   locc   m  :J  n   lilir  VJllup   nn 


imported  into  the  United  States  during 
the  period  of  this  investigation. 
Commerce  specifically  considered  23  of 
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vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S. 

MC  119777  (Sub-512F),  filed  December 
12,  1980.  Applicant:  LIGON 
SPECIALIZED  HAULER,  INC..  Hwy  85- 
East,  Madisonville,  KY 
42431.Representative:  Carl  U.  Hurst.  i'.O. 
Drawer  "L",  Madisonville,  KY  42431. 
'I'ransporting  general  conxmodities. 
between  Redlands,  Shilling  and 
Camden,  CA,  Mt.  Plymouth,  FL.  Swan 
Creek,  IL,  Cayce,  KY,  Florence  and  Ft. 
Calhoun,  NE.  N.  Miami,  OK,  and 
Meadowbrook  and  Glen  Falls.  WV.  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S, 

Note. — The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
carrier  service.  To  the  extent  a  certificate 
issued  herein  authorizes  the  transportation  of 
c;lasscs  A  and  B  explosives,  it  will  cxpiic  5 
years  from  the  date  of  issuance. 

|l  l(  III.,    B0-10:r5  Filed  12-ri-(10,  8.45  .iin| 
BILLING  CODE  7035-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

jliivestigation  No.  337-TA-82 

Certain  Headboxes  and  Papermaking 
Machine  Forming  Sections  For  the 
Continuous  Production  of  Paper,  and 
Components  Thereof;  Commission 
Order  Approving  Withdrawal  of  Motion 
to  Amend  the  Complaint  and  Notice  of 
Investigation  and,  Denying  Motion  to 
Designate  the  Investigation  "More 
Complicated" 

agency:  U.S.  International  Trade 
Commission. 

action:  Commission  approval  of  the 
complainant's  withdrawal  of  its  motion 
to  amend  the  complaint  and  notice  of 
Muestigation  and  denial  of  respondents' 
motion  to  designate  the  iinesligjition 
more  complicated." 

summary:  The  complainant  fihd  a 
nieniorandum  wilhrewing  its  niuliun 
(Docket  No.  82-14)  to  amend  the 
complaint  and  notice  of  investig-ititm. 
following  the  presiding  officer's 
rt't:onimendation  that  the  in\estip;it;i)n 
l)c  designated  "more  complirateti'   if  the 
riuition  to  amend  were  granted.  The 
Commission  approved  the  conipUiin.iiit's 
uilhdrawal  of  its  motion.  On  llic  basis 
i)f  the  aforesaid  withdrawal,  the 
(Ainmiission  also  denied  respondents 
iiKjiion  (Docket  No.  82-18)  to  designate 
the  iiuestigation  "more  complicated." 
ADDITIONAL  INFORMATION:  The 
(Commission's  Action  and  Order,  as  well 
iis  all  other  public  documents  on  ttic 
ffi  t)rd  of  this  investigation,  are 


available  for  public  inspection  during 
official  working  hours  (8-45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary, 
LInited  States  International  Trade 
Commission.  701  E  Street  NW.,  Room 
156.  Washington,  D.C.  20436,  telephone 
202-523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  N.  Smithey,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW.. 
Room  224,  Washington,  D.C.  20436. 
telephone  202-523-0321. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

ScL  rt'lary. 

Issued;  Decenilier  17,  1980. 

|KR  !),,(    flO-Mllb"  I  ilfil  I2-:;i-B0  6A-.  rfni| 
BILLING  CODE  7020-02-M 

1332-1201 

U.S.  Dye  Industry:  Its  Competitiveness 
in  the  World  Market;  Investigation 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  section  332(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(b)),  the 
Commission  has  instituted  investigation 
No.  332-120  for  the  purpose  of  gathering 
and  presenting  information  on  the  U.S. 
dye  industry  and  its  competitiveness  in 
the  world  market.  This  study  will  assess 
the  overall  competitiveness  of  the  U.S. 
dye  industry  relative  to  foreign 
producers  through  the  analysis  of  such 
factors  as  trade  trends,  research  and 
development  expenditures,  new 
products,  and  management 
achievement.  Possible  future  trends  will 
also  be  discussed  and  analyzed. 

EFFECTIVE  DATE:  December  10, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edmund  Cappuccilli  or  Mr.  William 
Baker,  Energy  and  Chemical  Division. 
U.S,  International  Trade  Commission. 
\\  ashington,  D.C.  20436  (Phone  202-523- 
0490  01  202-523-0492). 
W/RITTEN  SUBMISSIONS:  There  is  no 
public  hearing  scheduled  for  this  study, 
however,  written  submissions  from 
interested  p.i^dles  are  invited. 
Commercial  or  financial  information 
which  a  party  desires  the  Commission  to 
tical  as  confidential  must  be  subm.itted 
on  separate  sheets  of  paper,  each  clearly 
m. irked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
r(  questing  confidential  treatment  must 
(onform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 


will  be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission  in  this 
study,  written  statements  should  be 
submitted  at  the  earliest  practicable 
date,  but  no  later  than  April  17, 1981.  All 
submissions  should  be  addressed  to  the 
Secretary  of  the  Commission's  office  in 
Washington.  D.C. 

B\  order  of  the  Commission. 

Issued:  Dpcom!)ei  19. 1980. 
Kenneth  R.  Mason. 
Secretary. 

|l  K  Dii    Bll-ll<U,8  111.  ■<  ;i-;;;<-H(i  8  45  ..n| 
BILLING  CODE  7020-02-M 

[731-TA-7(Final)| 

Certain  AC  Polyphase  Electric  Motors 
From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  in\  estigation  No.  731-TA-7  (Final), 
the  Commission  determines,  pursuant  to 
section  735(b)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  States  is  materially  injured  '^ 
by  reason  of  the  importation  of  AC, 
polyphase  electric  motors  of  not  less 
than  150  horsepower  and  not  greater 
than  500  horsepower  (except 
submersible  well-pump  motors),  from 
japan,  provided  for  in  items  682.45 
through  682.50  of  the  Tariff  Schedules  of 
the  United  States  (TSUS),  which  the 
Department  of  Commerce  has 
determined  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV) 

Background 

On  June  17.  1980.  the  Commission 
received  notification  that  the 
Department  of  Comm.erce  had  made  a 
preliminary  affirmative  determination. 
but  no  final  determ.ination.  with  regard 
to  certain  electric  motors  from  Japan  but 
had  excluded  subm.ersible  well-pump 
motors  from  its  investigation.'' 

Cr)nsequentiy,  effective  June  17.  1980, 
the  Commission  Lnstituted  investigation 
No  731-TA-7  (Final)  pursuant  to  section 


'  1  he  rt'ccirtl  is  di'fiiifd  in  sec.  20r.2| j|  of  Iht 
Ccim.'iilssidii's  Riitcs  of  Pr.iclice  and  Procedure  (19 

CIR;i(r.2(i)!. 

-Cdnmiissjunprs  Bt-ddl  and  Moure  also 
(Icloniiincd  m  addiii'jr,  lo  ni.jliTifil  injury  that  Itic 
iiidiislr^  IS  Itirciilciitd  ivilM  in|iir\  1)\  rcison  of  Ihp 
iniporls  ,il  l.'ITV. 

'CiiinmissioniT  Sli^rn  dilF.rniincii  Iha!  Ihf 
indiislrv  was  nol  bfini"  injiiitd  noi  ihrt'dlencU  vmiIi 
inji.rv  li\  ri'iison  of  l.nr  iniport.',  at  loss  lh<in  f.iii 

Viltuiv 

'Till-  l)c().iilmcii'  of  Cumnii-rcf  rip.jrtcd  itutl  llir 
pciilmnris  do  nol  pjodocc  sutimprMl)Ie  well-pump 
miilurs  lo  iin>  Mgnifit.unl  degree  and  did  nol  s.iliniil 
spei  ifii  informalion  lo  Conimerc:e  suggesling  Ih.il 
lhr\  iiie  lienij;  or  ;iii-  likely  lo  lie  sold  al  less  tfi,in 
f,,i,  \,,Ih<> 
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Volume  of  imports:  The  majority  of 
the  motors  imported  into  the  United 
States  from  Japan  during  the  period  of 
fhis  invpstication  were  manufactured  bv 


However,  in  the  majority  of  cases, 
domestic  prices  were  below  those  of  the 
imported  product.*"  Toshiba's  higher 
nrices  to  OEMs  mav  reflect  its  Dolicv  of 


1977  to  the  first  half  of  1980."  The  ratios 
of  profit  to  net  sales,  cost  of  goods  sold 
to  net  sales,  and  selling  and 
administrative  exnenses  to  net  sales 
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735  of  the  Tariff  Act  of  1930.  as  added 
by  title  I  of  the  Trade  Agreements  Act  of 
1979.  to  determine  whether,  with  respect 
lo  polyphase  electric  motors  (except 
submersible  well-pump  motors)  rated 
over  5  hv^  not  over  500  horsepower  from 
Jfipan,  an  industry  in  the  United  States 
is  materially  injured,  or  is  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  sold  or  likely  to  be 
sold  at  less  than  fair  value. 

Originally  the  Department  of 
Commerce  was  scheduled  to  make  a 
final  determmation  with  respect  to 
LTFV  sales  by  no  later  than  September 
2, 1980.  but  at  the  request  of  the  parties, 
extended  the  date  for  a  final 
determination  until  October  29. 1980. 
Also  on  that  date.  Commerce,  Tokyo 
Shibaura  Electric  Co.,  and  Toshiba 
International  Corp.  agreed  to  monitoring 
terms  for  motors  of  less  than  150 
horsepower,  and  Commerce  suspended 
the  investigation  with  respect  to  those 
products.  On  November  19, 1980,  the 
Commission  changed  the  scope  of  its 
investigation  to  exclude  motors  of  less 
than  150  horsepower. 

Copies  of  the  notice  of  institution  of 
investigation  No.  731-TA-7  (Final)  and 
of  the  hearing  to  be  held  in  connection 
therewith  were  posted  at  the  Office  of 
the  Secretary,  U.S.  Internationa!  Trade 
Commission,  Washington,  D.C.,  and 
published  in  the  Federal  Register  of  July 
9. 1980  (45  FR  46261).  The  public  hearing 
was  held  in  Washington,  D.C..  on 
November  20  and  21. 1980.  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

Views  of  Chairman  Bill  Alberger,  Vice 
Chairman  Michael  |.  Calhoun,  and 
Commissioners  George  M.  Moore  and 
Catherine  Bedell 

On  the  basis  of  the  record  developed 
in  this  investigation,  we  determine, 
pursuant  to  section  735(b)(1)  of  the 
Tariff  Act  of  1930.  that  an  industry  in  the 
United  States  is  materially  injured  ■•  by 
reason  of  imports  of  polyphase  electric 
motors  of  not  less  than  150  horsepower 
and  not  greater  than  500  horsepGv\cr'^ 
from  Japan  sold  at  less  than  fnir  value 
(LTFV).' 


CDmmissioncrs  Moore  and  Bi'clcll  ,ilso 
(iritfrmini'il  thnl  Ihe  domfslic;  indiistrj  is  (liri'.ilrnpil 
wilti  mHlericil  iiijiir\'. 

"  The  prodiK.1  is  provided  for  in  items  dP.'J.  4.'i 
IhrouKh  682  .V)  of  the  Tariff  Schedules  of  the  I 'riled 
SlHlrsirSL'S). 

'The  U.S.  Depariment  of  Commerce  |C(immer(.el 
invcsligHlion  covered  imports  of  polyph.ise  electric 
motors  from  [np.m  during  the  6-month  period 
extending  from  April  1.  1979.  through  Septemliei  30. 
1979.  The  I.TFV  determination  was  based  on  an 
cxaminaliun  of  polyphase  electric  motors 


The  Industry 

Our  first  task  in  analyzing  the  impact 
of  imports  sold  at  less  than  fair  value  on 
a  domestic  industry  is  to  define  the 
industry.  Section  771(4)  of  the  Tariff  Act 
of  1930  defines  the  term  "industry"  as, 

the  domestic  producers  as  a  whole  of  a  like 
product,  or  those  producers  whose  collective 
output  of  the  like  product  constitutps  a  major 
proportion  of  the  total  domestic  produclion  of 
that  product, 

The  term  "like  product '  is  defined  in 
section  771(10)  of  the  act  as, 

a  product  which  Is  like,  or  in  the  absence  of 
like,  most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an  in\eslisalinn 
under  this  title. 

In  analyzing  the  impact  of  the  less 
than  fair  value  imports  on  the  domestic 
industry  producing  the  like  product, 
section  771(4)(D)  further  directs  that. 

jllhe  effect  of  subsidized  or  dumped  imports 
shall  be  assessed  in  relation  to  the  United 
States  production  of  a  like  product  if 
available  data  permit  the  separate 
idenlification  of  production  in  terms  of  such 
criteria  as  the  production  process  or  the 
producers  profits.  If  the  domestic  production 
of  the  like  product  has  no  separate  identity  in 
terms  of  such  criteria,  then  the  effect  of  the 
subsidized  or  dumped  imports  shall  be 
assessed  by  the  examination  of  the 
production  of  the  narrowest  group  or  ranj^e  of 
products,  which  includes  a  like  product,  for 
which  the  necessary  information  can  be 
provided. 

Thus,  to  properly  define  the  industry, 
we  must  first  describe  the  less  than  fair 
value  imports.  The  imports  which  are 
covered  by  the  Commerce  determination 
of  Icss-than-fair-value  sales  are  ac, 
ployphase'  electric  motors  rated  not 
less  than  150  horsepower,  and  not  over 
500  horsepower.  These  motors  are  used 
for  industrial  purposes  such  as  prime 
movers  for  pumps,  compressors,  and 
machine  tools  as  well  as  for  agricultural, 
and  oil  drilling  purposes.  The  imported 
motors  are  manufactured  in  accordance 
with  domestic  industry  standards  as  set 
by  the  National  Electrical 
M;inufacturt?rs  Association  (NEMA). 
Under  these  standards,  motors  are 
generally  classified  by  horsepower 
rating,  frame  size,  type  of  enclosure  and 
the  num.ber  of  poles  ranging  from  2  to  8.' 
According  to  Commerce  statistics  on 
standard  Toshiba  motors,  there  were 
numerous  different  model  types 


m.i!iuf,ic!iiie<l  b>  Tokyo  Shibaura  Electhi  Co. 
Closhiba)  since  approximately  9(1  percent  of  the 
mol'.rs  exported  to  the  L'niled  Sates  fnmi  jiipan 
rim  inR  ihe  pn  iod  of  inveslig.ilion  were 
manuf.iclured  by  that  firm.  The  weighted  a\erage 
m.irijin  foi  all  models  compared  was  8.7  pi.icent. 

"i  he  term  "ac"  refers  lo  alternating  (  urieni  and 
the  term  "polyph.ise  '  me. ins  other  than  a  single 
phase  power  source. 

"Staff  Report  at  A-3. 


imported  into  the  United  States' during 
the  period  of  this  investigation. 
Commerce  specifically  considered  23  of 
those  models. 

There  are  approximately  15  domestic 
firms'"  which  account  for  the  total 
domestic  production  of  electric  motors 
in  the  range  of  150  to  500  horsepower. 
The  largest  producers  are  General 
Electric  Co.,  Westinghouse  Electric 
Corp.,  Emerson  Electric  Co.,  Reliance 
Electric,  Siemens-Allis,  Inc.,  and  Louis 
Allis  Division  of  Litton  Industries." 
These  15  domestic  producers 
manufacture  the  polyphase  electric 
motors  which  are  comparable  to  the  23 
imported  models  investigated  by 
commerce. 

We  find  that  at  least  23  different 
standard  motor  models  manufactured  in 
the  United  States  are  virtually  identical 
in  characteristics  and  uses  with  the 
imported  standard  models  and, 
therefore,  are  to  be  considered  as  like 
products.  There  may  be  slight 
differences  between  the  enclosure  sizes 
and  the  parts  used  in  the  production  of 
domestic  motors,  but  these  differences 
are  not  significant  in  terms  of 
manufacturing  process,  use.  or  consumer 
perception.  The  data  obtained  in  the 
investigation,  however,  do  not  permit 
sepamte  identification  of  each  of  the  23 
like  products  as  a  distinct  product  line.'^ 
The  narrowest  group  or  range  of 
products  which  includes  the  like 
products  for  which  the  Commission  was 
able  to  otain  profit  and  loss  information 
is  motors  of  not  less  than  150 
horsi^power  and  not  greater  than  500 
horsepower.  Thus,  we  define  the 
domestic  industry  as  those  domestic 
producers  who  manufacture  ac, 
polyphase  electric  motors  in  accordance 
with  NEMA  standards  of  not  less  than 
1,50  horsepower  and  not  greater  than  .500 
horsepower. 

Material  injury  by  reason  of  LTFV 

imports 

In  making  our  injury  determination  we 
considered,  among  other  factors,  the 
following  statutory  criteria  contained  in 
subsection  771(7](B):  (1)  the  volume  of 
imports  of  the  merchandise  subject  to 
the  investigation.  (2)  the  effect  of 
iivpoits  of  such  products  on  prices  of 
like  products  produced  in  the  United 
Stales,  and  (3)  the  impact  of  the  imports 
on  the  affected  domestic  industry. '•'We 
have  based  our  decision  on  the  findings 
of  fact  and  conclusions  of  law  discussed 
below. 


"Sldfl  Report  at  A-7. 

"Staff  Report  at  A-7. 

"  Staff  Report  at  A-23. 

"  Tariff  Act  of  1930.  as  amended  by  the  IVaili' 
Agreeninels  Act  of  1979,  section  771  (19  I'  S.C 
lf)-7(71|. 
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the  importation  of  AC.  polyphase 
electric  motors  provided  for  in  items 
682.41  through  682.50  of  the  Tariff 
Schedules  of  the  United  States  allegedly 
sold  at  less  than  fair  value  (LTFV).* 


producers  in  the  United  States  of  such 
electic  motors.' 

Causation 

The  essentially  strong  showing  of  the 
domestic  industry  could  in  itself  lead  to 


on  which  data  are  considered — the  high 
or  low  end  of  the  largest  sale  price  range 
or  the  weighted  average.  In  fact,  looking 
at  80  price  comparisons,  the  low  end  of 
the  largest  sale  price  range  shows  the 
imports  were  priced  above  the  domestic 
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Volume  of  imports:  The  majority  of 
the  motors  imported  into  the  United 
States  from  Japan  during  the  period  of 
this  investigation  were  manufactured  by 
Toshiba  Corporation.'*  Despite  the 
decline  in  U.S.  consumption  between 
1977  and  1979.  the  market  penetration  of 
motors  imported  by  Toshiba  increased 
by  nearly  30  percent.'*  Toshiba  imports 
continued  to  increase  during  the  first  six 
months  of  1980  to  25  percent  above  the 
level  during  the  comparable  period  in 
1979.'^  The  share  of  consimiption 
supplied  by  other  importers  also 
increased  from  1977  to  the  first  half  of 
1980  but  their  share  of  total  imports 
remained  smaU.  The  rise  in  the  level  of 
import  penetration  from  1977  to  the  first 
half  of  1980  was  accompanied  by  a 
substantial  increase  in  all  importers' 
inventories.*''  The  growth  in  inventories 
is  most  noticable  with  respect  to 
Tashiba  whose  inventories  more  than 
doubled  from  June  1979  to  June  1980.** 

Effect  of  imports  on  prices.  Price  data 
were  supplied  to  the  Commission  by 
Toshiba  and  one  other  Japanese  firm 
and  by  nine  domestic  manufacturers 
which  account  for  90  percent  of  U.S. 
production.  The  data  were  broken  down 
by  type  of  motor  as  defined  by  industry 
standards  (i.e.  horsepower  range, 
number  of  poles  and  type  of  enclosure) 
and  by  type  of  customer.  The  prices 
collected  were  for  standard,  unmodified 
motors.  There  are  three  types  of 
customers  in  the  domestic  electric 
motors  market:  original  equipment 
manufacturers  (OEMs)  who  incorporate 
the  motors  into  machinery  before  it  is 
sold,  end  users,  and  distributors  who 
sell  to  both  of  the  other  2  types  of 
customers.  Price  comparisons  were 
made  on  sales  by  domestic  producers' 
and  importers'  to  OEMs  and  to 
distributors.  Most  U.S.  producers'  sales 
are  lo  OEMs  and  Toshiba's  are  to 
distributors,  thus,  comparisons  were 
also  made  between  these  prices.  These 
comparisons  reveal  underselling  in  the 
majority  of  instances.  For  most  of  the 
types  of  motors  sold  to  distributors  the 
imported  product  was  priced  below  the 
weighted  average  domestic  price  and  in 
some  instances  even  below  the  lowest 
domestic  price  of  the  conpparable 
model.*' 

In  sales  to  the  OE.M  market,  Toshiba 
motors  undersold  in  a  few  instances. 


'■*  Staff  Report  >it  p.  A-4. 

'■'  Staff  Report  at  p.  A-35.  Table  25. 

"^  Staff  Report  at  p.  .A-Sa.  Table  25 

"Staff  Report  at  p.  A-13. 

'"  Commissioners  Moore  and  Bedell  note  that  the 
information  contained  in  the  record  on  the  historical 
p.ittern  of  increasing  import  penetration  levels  and 
importers'  inventory  levels  supports  their 
determination  as  to  the  threat  of  material  injury. 

'"  Staff  Report  at  pA-37. 


However,  in  the  majority  of  cases, 
domestic  prices  were  below  those  of  the 
imported  product.*"  Toshiba's  higher 
prices  to  OEMs  may  reflect  its  policy  of 
not  competing  with  distributors  selling 
Toshiba  motors  in  the  OEM  market.*' 

In  response  to  the  allegations  made  at 
the  hearing  that  the  Commission  price 
comparisons  for  distributors  and  OEMs 
were  invalid  because  the  majority  of 
imports  and  the  domestic  products  were 
being  sold  to  different  types  of 
customers,  the  Commission  compared 
Toshiba's  distributor  prices  to  the 
domestic  producers'  prices  for  each  of  7 
standard  model  types.  Even  this 
comparison  revealed  Toshiba  sales 
below  the  weighted  average  domestic 
prices  in  68  of  the  86  price 
comparisons.**  In  the  majority  of  the 
comparisons,  the  margins  of 
underselling  were  more  than  accounted 
for  by  the  LTFV  margins.*^  Also,  in 
numerous  cases.  Toshiba  prices  were 
even  below  the  lowest  domestic  price  to 
OEM's.** 

Impact  of  imports  on  the  affected 
domestic  industry:  U.S.  production 
declined  by  8  percent  during  1977-79 
and  increased  only  slightly  in  the  first 
half  of  1980  from  the  level  of  production 
in  1979.28  Although  production  capacity 
increased  from  1977  to  January-June 
1980,  capacity  utilization  decreased  from 
1977  to  1978  and  then  returned  to  its 
1977  level  in  the  first  half  of  1980.*«  U.S. 
shipments  also  declined  in  the  niimber 
of  units  sold  from  1977  to  1979  and 
increased  slightly  in  the  first  half  of 
1980.*'  Producers'  inventories  have 
continued  to  increase  from  1977  to  the 
first  six  months  of  1980.-* 

Peak  performance  should  have 
occurred  in  the  business  cycle  of  the 
electrical  industry  during  the  period 
1977-79.*^  In  the  electric  motor  industry, 
it  did  not,  and  more  market  share  has 
been  lost  to  imports.  Toshiba's  growing 
inventories  suggest  continuing 
difficulties  for  domestic  producers  trying 
lo  sell  their  own  sizable  inventories  at 
reasonable  prices.  Profit  and  loss 
information  was  obtained  for  motors 
ranging  from  150  to  500  horsepower  from 
5  firms  accounting  for  more  than  60 
percent  of  the  1979  U.S.  production  of 
such  motors.^"  Profits  declined  from 


-■«  Staff  Report  at  p.  A-38-39. 
-•'  Staff  Report  at  p.  .'K-aS-Sg. 
"  Staff  Report  at  p.  A-38. 
'"  Staff  Report  at  p.  A-10-53.  Tables  27-40. 
■•'■•SlaffReporf  atp.  A-38. 
*»  Staff  Report  at  p.  A-23. 
*»  Staff  Report  at  p.  A-15. 
"  Staff  Report  at  p.  A-17. 
'^'  Staff  Report  at  p.  A-19,  Table  12. 
»»  Staff  Report  at  p.  A-17,  Table  10. 
=°  Staff  Report  at  p.  A-23.  Three  additional  firms 
submitted  profit  and  loss  information.  However,  this 


1977  to  the  first  half  of  1980."  The  ratios 
of  profit  to  net  sales,  cost  of  goods  sold 
to  net  sales,  and  selling  and 
administrative  expenses  to  net  sales 
also  declined  from  1977  to  January-June 
1980.'*  Employment  during  the  period 
covered  by  the  investigation  remained 
stable,  and  wages  increased  slightly.** 

The  margins  of  underselling  revealed 
in  the  questioimaire  responses  lend 
support  to  the  allegations  made  by 
domestic  industry  representatives  at  the 
hearing  that  U.S.  prices  have  decreased 
in  an  effort  to  meet  competition  from 
LTFV  imports.**  Due  to  the  nature  of  the 
market  it  was  impossible  to  confirm  the 
allegations  of  lost  sales.  This  difficulty 
stems  from  the  fact  that  a  significant 
share  of  Toshiba's  sales  is  accounted  for 
by  distributors  whose  sales  are  largely 
unknow  to  U.S.  producers  and  can  only 
be  obtained  through  competitive  bidding 
and  market  intelligence.  However,  in 
light  of  the  margins  of  underselling,  rise 
in  inventories  and  decline  in  profits  we 
would  infer  that  lost  sales  exist. 

No  other  causes  of  injury  were  alleged 
during  the  investigation.  We  find  that 
the  material  injury  present  and 
threatened  must  be  by  reason  of  the 
unfairly  priced  imports. 

Conclusion 

For  the  foregoing  resons  we  find  that 
the  domestic  industry  producing  ac, 
polyphase  electric  motors  of  not  less 
that  150  horsepower  and  no  greater  than 
500  horepower  is  materially  injured  by 
reason  of  the  LTFV  sales  of  ac, 
polyphase  electric  motors  from  Japan. 

Views  of  Commissioner  Paula  Stern 

Background 

On  January  1. 1980,  the  Commission 
instituted  a  preliminary  investigation 
under  section  733(a)  of  the  Tariff  Act  of 
1930,  as  amended,  with  respect  to 
alternating  current  (AC),  polyphase 
electric  motors  of  over  5  horsepower  but 
not  over  500  horsepower  from  Japan. 
This  investigation  was  initialed  on  the 
basis  of  a  Treasury  Department 
investigation  in  which  there  has  not  yet 
been  a  preliminary  determination  as  to 
less  than  fair  value  sales.  As  a  result  of 
that  investigation,  the  Com.mission 
reported  to  the  Secretary  of  Commerce 
its  determination  of  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 


data  was  not  usable  sirce  two  of  the  producers  did 
no!  pro\  ide  data  relative  lo  motor  size  and  the  other 
firm  did  not  provide  data  for  the  reduced  scope  of 
the  investigation. 

■■"  Staff  Report  at  p  A-23. 

■■•2  Staff  Report  at  p.  A-25. 

»»Slaff  Reportatp.  A-t9. 

•''*  Staff  Report  at  p.  A-36-39  and  Transcript  of 
Commission  hearing  of  Nov.  20. 1980.  at  p.  U-12, 
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29.2  percent,  while  the  dumping  margins 
on  the  samples  examined  for 
underselling  ranged  from  0  to  29.2 
percent.  Looking  at  specific  comparisons 
made  by  the  ITC  for  purposes  of 
examining  underselling,  we  find,  for 


complete  1980  data,  U.S.  production, 
shipments,  exports  apparent 
consumption,  capacity,  capacity 
utilization,  and  research  and 
development  have  gone  up  relative  to 
1977,  which  was  a  good  year  for  the 


imports,  profits  dropped  substantially." 
This  tends  to  confirm  the  lack  of  a 
causal  nexus  between  the  economic 
situation  of  the  industry  and  the  LTFV 
imports. 
Additionally,  it  appears  that  most  of 
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the  importation  of  AC.  polyphase 
electric  motors  provided  for  in  items 
682.41  through  682.50  of  the  Tariff 
Schedules  of  the  United  States  allegedly 
sold  at  less  than  fair  value  (LTFV).* 

jme  1980.  the  Commission  received 
notificah&n  that  the  Department  of 
Commerce  (Commerce)  had  made  a 
preliminary  affirmative  determination 
with  regard  to  certain  electric  motors 
from  Japarfbut  had  excluded 
submersible  well  pump  motors  from  its 
investigation.* This  was  the  first  change 
in  the  scope  of  this  investigation.  The 
Commission  then  instituted  this  final 
antidumping  investigation  on  the  basis 
of  the  scope  as  defined  at  that  time. 

Subsequently,  Commerce  limited  its 
LTFV  determination  '  to  an  examination 
of  electric  motors  manufactured  by 
Tokyo  Shibaura  Electric  Co.  (Toshiba) 
which  represented  approximately  90 
percent  of  the  motors  exported  to  the 
United  States  from  Japan  during  the 
period  of  investigation.  This  resulted  in 
a  further  narrowing  of  the  scope  of  the 
investigation. 

Finally,  on  October  29, 1980,^ 
Commerce  and  Toshiba  agreed  to 
monitoring  terms  for  motors  of  less  than 
150  horsepower  and  Commerce 
suspended  the  investigation  with  respect 
to  those  products.  Thus,  the  scope  of  the 
Commission's  investigation  was 
ultimately  reduced  by  94  percent.* 

Determination 

The  record  developed  in  this 
investigation  compels  a  conclusion  that 
pursuant  to  section  735(b)(1)  of  the 
Tariff  Act  of  1930.  an  industry  in  the 
United  States  is  not  materially  injured 
and  is  not  threatened  with  material 
injury  *  by  reason  of  imports  of  AC, 
polyphase  electric  motors  of  not  less 
than  150  horsepower  and  not  greater 
than  500  horsepower  (electric  motors) 
from  Japan  sold  at  LTFV.  The  relevant 
domestic  industry  consists  of  the 


'USITC  Publication  1037,  Fubrunry  TJliO. 

^Commerce  reported  (hat  the  pelilioncrs  do  not 
produce  subme."s:t)le  well  pump  motors  to  any 
significant  deg.'-co  and  had  not  submitted  specific 
information  to  Commerce  suggcstinj;  that  Iney  are 
being  sold,  or  are  likely  to  be  sold  at  less  than  fair 
value. 

'The  administering  authority's  invcst-g.ition 
covered  imports  of  pol>  phase  electric  motors  from 
Japan  enteiing  during  the  six-month  period 
extending  from  April  1, 1979  through  September  30. 
1979.  The  Department  of  Commei  ce  examined  23 
models  and  found  margins,  which  ranged  form  1.6  to 
29.2  percent,  or  14  of  the  23  models.  The  weighted 
average  margin  for  all  models  compared  was  6.7 
percent. 

'Commerce  had  extended  the  deadline  for  a  final 
LTFV  determination  from  September  2.  19B0  until 
Otober  29.  1980. 

'Based  on  quantity  of  shipments  in  1979. 

'With  respect  to  threat.  I  am  in  concurrence  with 
my  colleagues  Chairman  Alberger  and  Vice 
Chairman  Calhoun. 


producers  in  the  United  States  of  sucli 
electic  motors.' 

Causation 

The  essentially  strong  showing  of  the 
domestic  industry  could  in  itself  lead  to 
a  negative  determination.  However,  this 
case  fails  because  there  is  no 
demonstrable  connection  linking  the 
impact  of  LTFV  imports  to  the 
performance  of  the  domestic  industry. 

The  level  of  imports  is  modest — 2.5 
percent  in  1977  to  4.4  percent  by  value  in 
January- June  1980.*  Moreover,  the  rate 
of  increase  of  imports  is  not  significant. 
Imports  grew  only  .5  percent  per  year 
between  1977  and  1980.  The  plans  of 
Toshiba  to  locate  within  a  year  facilities 
in  Houston.  Texas,  to  manufacture  all  of 
the  motors  subject  to  this  investigation 
will  likely  reduce  the  current  low  level 
of  imports  and  dampen  any  possible 
future  growth  in  the  rate  of  imports. 

There  were  no  verified  lost  sales.  Nor 
were  there  even  allegations  of  lost  sales 
based  on  price  which  can  be  related  to 
the  electric  motors  under  investigation. 
Indeed,  the  results  of  a  Commission 
survey  revealed  that  quality, 
availability,  and  delivery  all  ranked 
before  price  as  the  basis  for  purchasing 
Japanese  imports.* 

Furthermore,  the  notion  of  imports  as 
a  possible  cause  of  underselling  leading 
to  price  suppression  does  not  hold  up. 
To  begin  with,  the  available  data  on 
prices  are  suspect.  It  is  highly 
questionable  whether  the  pricing  data 
are  respresentative;  they  account  for 
only  two  percent  of  total  U.S.  shipments. 
This  small  sample  relates  only  to 
standard  electric  motors  while  the  major 
portion  of  domestic  shipments  are  non- 
standard electric  motors.  The  sample 
also  does  not  include  prices  to  users  of 
electric  motors,  such  as  process 
industries  and  chemical  plants,  which 
account  for  15  to  16  percent  of  U.S. 
producers'  shipments  and  a  very  small 
portion  of  importers'  shipments.'" 

The  usefulness  of  the  availabit  price 
data  is  further  limited  by  the  difficulty  of 
making  comparisons  between  domestic 
and  imported  prices.  Looking  at  sales  to 
distributors  means  looking  at  only  29 
percent  of  total  domestic  shipments,  but 
most  of  the  imports  from  Japan.  When 
we  co.Tipare  distributor  prices  we  find 
instances  of  underselling  during  some 
time  periods.  The  ratio  varies  depending 


'  Section  771|-;)(a)  of  the  Tariff  Ac!  of  1930. 

'Import  penetration  by  quantity  increased  from 
6.3  percent  in  1977  to  8.4  percent  in  1979.  It  was  8.1 
percent  in  Ianuary-|une  1980. 

^ Staff  Report,  p.  A-54. 

'°Al  the  public  hearing,  the  petitioner  and  the 
respondents  agreed  that  additional  price  data  need 
not  be  gathered  by  the  Commission.  Several  days 
after  the  vote  was  originally  scheduled,  attorneys 
for  Toshiba  did  raise  other  price  data  objections. 


on  which  data  are  considered — the  high 
or  low  end  of  the  largest  sale  price  range 
or  the  weighted  average.  In  fact,  looking 
at  80  price  comparisons,  the  low  end  of 
the  largest  sale  price  range  shows  the 
imports  were  priced  above  the  domestic 
product  in  23  comparisons  and  priced 
the  same  in  19.  However,  these 
comparisons  are  not  necessarily 
appropriate  in  that  they  reflect  the 
lowest  prices  of  imports  but  not  the 
lowest  prices  of  domestic  motors.  This  is 
true  because  importers  give  their  lowest 
prices  to  distributors,  while  the  domestic 
producers'  market  strategy  is  to  give 
their  lowest  prices  to  original  equipment 
manufacturers  (OEM)  in  the  market. 

Logic  dictates  that  is  it  equally 
inappropriate  to  compare  prices  of 
imports  to  prices  of  domestic  products  in 
the  OEM  portion  of  the  market.  If  such  a 
comparison  is  made,  however,  it  is 
interesting  to  note  that  at  the  low  end  of 
the  largest  sale  range,  there  is  no 
underselling.  It  is  also  probable  that 
there  is  no  underselling  in  the  user 
portion  of  the  market. 

The  best  possible  comparison  to  draw 
is  between  the  price  of  imports  to 
distributors  and  domestic  prices  to  the 
OEMs,  since  this  reflects  the  actual 
marketing  strategies  as  to  price  for  both 
Toshiba  and  the  domestic  producers. 
Comparing  the  imports'  distributor  price 
against  the  domestic  OEM  price  in  the 
low  end  of  the  largest  sale  range  reveals 
that  imports  were  priced  higher  than  the 
domestic  product  in  17  of  35 
comparisons  during  the  dumping  period 
examined  by  Commerce."  The  ratio 
drops  if  you  look  at  the  average  or  high 
end  of  the  largest  sale  range,  but  the 
results  remain  mixed. 

These  mixed  results  on  underselling 
indicate  that  what  we  have  here  is 
normal  competition.  Furthermore,  using 
a  price  analysis  for  purposes  of 
demonstrating  injury  by  reason  of 
imports  is  incomplete  without  examining 
the  impact  of  the  dumping  margin.  The 
question  is  causation,  not  merely  the 
existence  of  underselling.  When  wc 
compare  the  instances  of  underselling 
shown  in  import  prices  to  distributors  '^ 
versus  domestic  prices  to  OEMs  at  the 
low  end  of  the  largest  sale  range  against 
the  margins  of  dumping  Commerce 
found  for  the  sample  products,  we  see 
that  the  "by  reason  of'  requirement  of 
the  statute  is  not  met. '^Commerce 
examined  23  models  and  found  dumping 
margins  on  14  which  ranged  from  1.6  to 


"  Staff  Report,  tables  34-40. 

"These  prices  do  not  include  the  distributor 
mark-up  which  would  be  added  when  head-to-head 
competition  occurs. 

"  Section  735(b)(1)  of  the  Tariff  Act  of  1930.  The 
analysis  holds  true,  though  the  ratios  change,  for  the 
other  domestic  OEM  prices. 
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domestic  industry.  In  the  Electric 
Motors  investigation  I  hav*  not  found 
evidence  which  supports  a  causal  link 
b«tween  imports  and  the  conditions  in 
the  Industry,  for  unlike  Spun  Acrylic 
Vnm  thpra  va/m  not  mnfirmed  lost  sales 


factors,  wide  margins  of  underselling, 
and  substantial  loss  of  sales  verified  by 
the  staff,  I  joined  the  other  members  of 
the  Commission  in  concluding  that  there 
was  a  causal  link  between  the  imports 
and  thp  iniurv  exnerienned  bv  the 


[Investigation  Na  TA-201-44] 

Certain  Motor  Vehicles  and  Certain 
Chassis  and  Bodies  Therefor;  Report 
to  the  President 

nfinpmhpr  3. 1980. 
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29.2  percent,  while  the  dumping  margins 
on  the  samples  examined  for 
underselling  ranged  from  0  to  29.2 
percent.  Looking  at  specific  comparisons 
made  by  the  ITC  for  purposes  of 
examining  underselling,  we  find,  for 
example,  that  for  open-frame,  4-pole,  150 
horsepower  motors.'*  there  was 
underselling  in  two  of  fourteen 
comparisons  and  an  average  dumping 
margin  of  a  significant  nature. 
Meanwhile  for  open  frame,  4-pole.  200 
horsepower  motors."  there  was 
underselling  in  seven  of  fourteen 
comparisons  and  the  smallest  possible 
dumping  margins.  An  analysis  of  the 
remaining  five  samples  is  less  dramatic, 
but  they  all  continue  to  show  no  relation 
between  the  occurrences  or  levels  of 
underselling  and  the  occurrence  or  level 
of  dumping.  I  am,  therefore,  led  to  the 
conclusion  that  the  occasional 
underselling  is  not  by  reason  of  the  sale 
of  imports  at  less  than  fair  value  but  is 
instead  a  reflection  of  a  normal  market. 
Causation  between  LTFV  imports  and 
the  conditions  in  this  industry  has  not 
been  established.  Significantly,  no 
causes  of  injury  other  than  imports  were 
raised  by  the  parties  to  this 
investigation.  Unlike  other  cases,  the 
recession  is  not  a  causal  factor  here. 
This  industry  is  cyclical  but  its  current 
cycle  is  out  of  synchronization  with 
general  business  conditions.  The 
industry  went  through  a  downturn  in 
1978  and  has  maintained  a  steady 
recovery  over  1979  and  1980 — even  in 
the  face  of  the  continued  slight  increase 
in  imports. 

Material  Injury 

The  fact  that  the  generally  negative 
performance  of  the  electrical  equipment 
industry  in  the  current  economic 
downturn  has  resulted  in  very  few 
negative  trends  in  the  polyphase  electric 
motor  industry  is  indicative  not  only  of 
the  lack  of  causation  by  LTFV  imports, 
but  also  the  lack  of  material  injury  to  the 
polyphase  electric  motor  industry.  '* 
Although  domestic  production, 
shipments,  and  employment  in  the 
polyphase  electric  motor  industry  were 
off  in  1978,  these  indicators  were 
generally  up  in  January-June  1980  in 
comparison  with  the  same  period  of 
1979 — production,  10  percent;  capacity,  2 
percent;  capacity  utilization,  8  percent; 
quantity  of  shipments,  12  percent: 
average  number  of  employees,  1  percent: 
total  hours,  7  percent;  and  net  profits  on 
overall  operations,  14  percent. "In  fact, 
extrapolating  from  1979  data  to  reach 


complete  1980  data,  U.S.  production, 
shipments,  exports  apparent 
consumption,  capacity,  capacity 
utilization,  and  research  and 
development  have  gone  up  relative  to 
1977,  which  was  a  good  year  for  the 
industry.  Exports  and  research  and 
development  have  increased 
dramatically. 

Employment  has  remained  steady. 
During  the  same  period  from  1977-1980. 
U.S.  producers'  inventories  have 
increased  slightly  to  meet  market 
demand.  While  inventories  of  imports 
have  increased,  they  began  with  a  very 
small  base.** 

Although  capacity  utilization  declined 
between  1977  and  1978,  utilization  of 
capacity  was  higher  in  1979.  which 
included  the  dumping  period  examined 
by  Commerce,  than  in  1978.  Utilization 
of  productive  capacity  by  U.S.  producers 
was  even  higher  in  the  first  half  of  1980 
than  during  the  first  half  of  1979. "In 
fact,  by  extrapolating  first-half  1980 
data,  we  find  capacity  utilization  up 
from  the  industry's  good  year  of  1977. 

Like  the  pricing  data,  there  are  some 
caveats  which  must  be  kept  in  mind 
when  using  the  profit-and-loss  data. 
Nine  firms  representing  90  percent  of 
U.S.  production  of  the  subject  electric 
motors  in  1979  provided  profit-and-loss 
data  relative  to  the  establishment  or 
division  within  which  such  motors  are 
manufactiired.  However,  only  five  of  the 
nine  firms  were  able  to  provide  separate 
profit-and-loss  data  for  their  polyphase 
motor  operations  as  requested  by  the 
Commission's  questionnaire.  These  five 
firms  represent  approximately  two- 
thirds  of  total  domestic  production  of 
these  motors.^" 

The  net  operating  profit  for  the  overall 
operations  of  the  reporting 
establishments  increased  by  4  percent 
from  1977  to  1979.^'  During  the  same 
period  there  was  a  decline  in  net 
operating  profit  for  their  electric  motor 
operations.  However,  this  indicator 
follows  the  others  in  the  sense  that  a 
recovery  and  an  upward  trend  were 
apparent  in  the  first  half  of  1980. 

When  you  break  down  the  available 
profit  data  between  150-200  horsepower 
and  201-500  horsepower,  however,  there 
is  an  interesting  dichotomy.  In  the  150- 
200  horsepower  category, ^^  which 
included  approximately  two-thirds  of 
the  imports  by  quantity,  profits  have 
dropped  only  slightly.  Meanwhile,  in  the 
201-500  horsepower  category,  where 
there  are  commensurately  fewer 


imports,  profits  dropped  substantially." 
This  tends  to  confirm  the  lack  of  a 
causal  nexus  between  the  economic 
situation  of  the  industry  and  the  LTFV 
imports. 

Additionally,  it  appears  that  most  of 
the  decline  in  the  ratio  of  net  operating 
profit-to-net  sales  for  the  overall 
operations  of  the  nine  firms  is  explained 
by  increases  in  selling  and 
administrative  expenses.  This  is  equally 
true  for  the  five  firms  that  provided  the 
most  relevant  data  keyed  only  to  the 
motors  subject  to  this  investigation." 
The  firms  allocated  this  figure  from  the 
figure  for  their  overally  operations.  This 
indicates  that  the  five  firms  attributed 
no  special  impact  from  imports  of 
polyphase  motors  to  their  increase  in 
selling  and  administrative  expenses. 
Thus,  for  the  single  indicator  pointing 
toward  material  injury,  the  LTFV 
imports  are  not  implicated. 

Discussion  of  Past  Commission  Cases 

In  explaining  the  basis  of  my 
determination.  I  believe  that  it  is 
important  to  distinguish  this 
investigation  from  the  other  antidumping 
cases  decided  under  the  Trade 
Agreements  Act  of  1979  in  which  my 
determination  made  the  affirmative 
finding  unanimous.  An  analysis  of  these 
cases  will  reveal  that  the  level  of  import 
penetration  and  LTFV  margins  were 
much  higher  and  that  the  causal  link 
between  LTFV  imports  and  conditions 
in  the  industry  was  much  greater  in  the 
three  previous  affirmative 
determinations  than  in  the  instant 
investigation. 

The  first  final  affirmative  injury 
determination  under  the  1979  Act  was 
issued  in  Spun  Acrylic  Yarn  from  fapan 
and  Italy.  Inv.  No.  731-TA-2.-*  In  Spun 
Acr\  lie  Yarn  the  level  of  import 
penetration  was  16  percent  as  compared 
to  8.5  percent  in  the  present 
investigation.'^  the  LTFV  margin  was 
23.19  percent ''  as  compared  with  6.7 
percent,  and  lost  sales  due  to  lower 
price  were  confirmed.  My  determination 
of  injury  in  the  Spun  Acrylic  Yarn 
investigation  was  based  on  the  fact  that 
although  the  volume  of  imports  was 
relatively  low,  the  impact  of  such 
imports  was  great  as  manifested  by  the 
incidence  of  lost  sales  and  price 
suppression."!,  therefore,  found  a 
sufficient  causal  link  between  increased 
imports  and  the  injury  suffered  by  the 


"StaffReport.  table  34. 

'■'  Staff  Report,  table  35. 

"'Section  771(7)  of  the  Tariff  Act  of  1930. 

"  Stnff  Report  p.  A-sa. 


'•StaffReport,  pp.  A-13.  19-32 
'-'StaffReport  table  9. 
"'Staff  Report,  pp.  A-25-27. 
•-'StaffReport  p.  A-23. 
"StaffReport  table  1& 


-■•  Staff  Report  table  20. 

■'  Staff  Report  table  18  and  20. 

•'■Spun  Acrylic  Yarn  from  Japan  end  Italy.  Inv. 
,\o.  731-r.-\-2',  USITC  Pub.  No.  104G  (March  1980) 

•--/rf  at  A-22 

"Id.  at  A-6. 

-"  Id.,  at  Views  of  Commissioners  Paula  Stem  and 
Michael  |  Calhoun,  al  9. 
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Commission  procedures,  accelerating 
the  investigation,  was  published  in  the 
Federal  Register  of  July  22, 1980  (45  PR 
48996).  On  August  4, 1980,  the 
Commission  received  a  petition  for 
similar  import  relief  from  the  Ford  Motor 


particular  article  have  increased  within 
the  meaning  of  the  statute,  whether  the 
corresponding  industry  is  being 
seriously  injured  and  whether  such 
increased  imports  constitute  a 
substantial  cause  of  such  harm. 


explanatory  of  each  other.*  the  escape 
clause  may  be  invoked  where  either 
type  of  producers  satisfies  the  statutory 
requirements  of  injury  under  section  201. 
Thus,  our  initial  task  is  to  draw 
distinctions  where  possible  between  the 
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domestic  industry.  In  the  Electric 
Motors  investigation  I  have  not  found 
evidence  which  supports  a  causal  link 
between  imports  and  the  conditions  in 
the  Industry,  for  unlike  Spun  Acrylic 
Yam,  there  was  not  confirmed  lost  sales 
and  little  evidence  to  support  price 
suppression  due  to  LTFV  imports.  And 
of  course,  the  health  of  this  industry  is 
much  stronger  than  that  which  existed 
in  Spun  Acrylic  Yam, 

The  second  unanimous  affirmative 
injury  determination  under  the  1979  Act 
was  Sugars  and  Sirups  from  Canada, 
Inv.  No.  731-TA-3.='*In  that  case  the 
Commission  found  that  two  regional 
industries  extisted.  The  level  of  import 
penetration  was  only  4.5  percent. 
However,  the  LTFV  margin  was  20.33 
percent  ^°  which  is  significantly  higher 
than  the  6.7  percent  average  margin  in 
this  investigation.  There  was  also 
substantial  underselling  even  below  the 
lowest  domestic  prices  in  Sugars  and 
Sirups  from  Canada, ''  as  compared  to 
the  underselling  in  this  case  which  is 
mixed  in  the  sense  that  in  most 
instances  the  import  price  is  not  below 
the  lowest  domestic  price.  I,  therefore, 
found  a  sufficient  causal  link  between 
imports  and  injury  in  Sugars  and  Sirups 
from  Canada  based  on  price 
suppression  and  depression  and 
confirmed  instances  of  sales  lost  due  to 
lower-priced  imports."  Additionally,  on 
a  regional  basis  the  sugar  industry  was 
exhibiting  a  general  decline. ^^ 

The  third  case  in  which  an  affirmative 
determination  was  issued  is  Portable 
Electric  Typewriters  from  Japan,  Inv. 
No.  731-TA-12.  In  that  investigation 
there  was  a  rapid  and  substantial 
increase  in  imports  during  the  period 
covered  by  the  investigation  ^*  in 
contrast  to  the  smaller  and  more  gradual 
increase  in  imports  in  the  Electric 
Motors  investigation.  The  LTFV  margins 
for  the  three  producers  accounting  for 
all  imports  were  4.36  percent,  48.7 
percent  and  36.5  percent; '^  thus  for  a 
majority  of  the  imports  the  LTFV 
margins  were  substantially  higher  than 
in  the  instant  case.  Also,  in  marked 
contrast  to  the  instant  investigation,  the 
Portable  Typewriters  investigation 
revealed  sharp  declines  in  domestic 
shipments,  capacity  utilization,  hours 
worked  and  wages.  In  light  of  these 


"Sugars  and  Sirups  from  Canada,  Inv.  No.  731- 
TA-3,  USITC  Pub.  No.  1047  (March  1980). 

"Id  at  A-13. 

"/rf.  atA-63. 

"Id,  Views  of  CommissionerB  George  M.  Moore 
and  Paula  Stem,  at  17. 

"Id.  Views  of  Commissioners  George  M.  Moore 
and  Paula  Stem,  at  15. 

"  Portable  Electric  Typewriters  from  Japan.  Inv. 
No.  731-TA-12,  USITC  Pub.  No.  1062  (May  1980). 

»*/.  at  A-1 


factors,  wide  margins  of  underselling, 
and  substantial  loss  of  sales  verified  by 
the  staff,  I  joined  the  other  members  of 
the  Commission  in  concluding  that  there 
was  a  causal  link  between  the  imports 
and  the  injury  experienced  by  the 
domestic  industry.^ 

In  addition  to  distinguishing  these 
prior  affirmative  determinations,  it  is 
useful  to  point  to  the  limilarities 
between  the  instant  case  and  the 
negative  injury  determination  issued  in 
Steel  Wire  Nails  from  the  Republic  of 
Korea,  Inv.  No.  731-TA-26."The  LTFV 
margins  in  Steel  Wire  Nails  ranged  from 

1.3  to  11.5  percent  ^'  and  thus  the  LTFV 
margin  in  this  case  would  fall  within  the 
middle  of  that  range. ^' Also,  the  7.1 
percent  level  of  penetration  in  Steel 
Wire  Nails  in  roughly  comparable  to  the 

8.4  percent  penetration  level  in  the 
instant  case.  The  majority  determination 
of  no  injury  in  Steel  Wire  Nails  was 
based  on  the  fact  that  domestic  prices 
and  production  levels  increased, 
capacity  expanded,  inventories 
remained  stable  and  that  the  decline  in 
profits  experienced  by  the  industry 
could  not  be  linked  to  LTFV  imports.'"* 
An  important  element  leading  to  the 
conclusion  that  lost  sales  data  did  not 
provide  a  causal  link  between  imports 
and  injury  was  the  fact  that  like  the 
Electric  Motors  case,  the  nature  of  the 
steel  wire  nail  market  made  verificafion 
of  lost  sales  based  on  price  virtually 
impossible. 

Conclusion 

Thus,  I  agree  with  two  members  of  the 
four-member  majority  that  there  is  no 
threat  of  material  injury  to  a  U.S. 
industry  by  reason  of  LTFV  imports 
from  Japan.  Moreover,  for  all  the 
reasons  presented  above,  I  also  find  no 
present  material  injury  from  the  imports 
found  to  be  sold  at  less  than  fair  value. 

Issued:  December  12, 1980. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
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^IJ.,  Statemunt  of  Reasons  for  Chairman 
Catherine  Bedell.  Commissioners  George  Moore. 
Paula  Stern,  and  Michael  Calhoun,  at  7,  8. 

"  Certain  Sleel  Wire  NaUs  from  the  Republic  of 
Korea.  Inv.  No.  731-TA-26.  USITC  Pub.  No.  lOBB 
(August  1980).  The  Commission  found  a  regional 
domestic  industry  and  issued  a  negative  injury 
determination  in  that  case  based  on  a  3-2  vote. 
Commissioners  Moore  and  Bedell  dissenting. 

"W.  at  A-10. 

^'/t/.,  Views  of  Chairman  Bill  Alberger,  Vice 
Chairman  Michael  J.  Calhoun,  and  Commissioner 
Paula  Stem,  at  14. 
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[Investigation  Na  TA-201-44] 

Certain  Motor  Vehicles  and  Certain 
Chassis  and  Bodies  Therefon  Report 
to  the  President 

December  3, 1980. 

Determination 

On  the  basis  of  the  information 
developed  in  the  course  of  the 
investigation,  the  Commission  has 
determined  (Commissioners  Moore  and 
Bedell  dissenting  in  part]'  that 
automobile  trucks,  on-the-highway 
passenger  automobiles,  and  bodies 
(including  cabs]  and  chassis  for 
automobile  trucks,  provided  for  in  items 
692.02.  692.03.  692.10,  692.11,  692.20,  and 
692.21  of  the  Tariff  Schedules  of  the 
United  States  (TSUS],  are  not  being 
imported  into  the  United  Slates  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industries  producing  articles  like  or 
directly  competitive  with  the  imported 
articles. 

Background 

The  Commission  instituted  the  present 
investigation.  No.  TA-201-44,  on  June 
30, 1980,  following  the  receipt,  on  June 
12, 1980,  of  a  petition  for  import  relief 
filed  by  the  International  Union,  United 
Automobile,  Aerospace,  and 
Agricultural  Implement  Workers  of 
America  (UAW].  The  investigation  was 
instituted  pursuant  to  section  201(b)(1) 
of  the  Trade  Act  of  1974  (19  U.S.C. 
2251(b)(1)]  in  order  to  determine 
whether — 

automobile  trucks  (except  automobile  truck 
tractors  and  truck  trailers  imported  together): 
on-the-highway  passenger  automobiles;  and 
bodies  (including  cabs]  and  chassis  for 
automobile  trucks  (except  truck  tractors); 
provided  for  in  items  692.02  and  692.03;  692.10 
and  692.11;  and  692.20  and  692.21  of  the 
TSUS; 

are  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
be  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article. 

Notice  of  the  Commission's 
investigation  was  published  in  the 
Federal  Register  of  July  7. 1980  (45  FR 
45731).  and  a  notice  of  changed 


'  Commissioners  Moore  and  Bedell  determined 
that  on-the-highway  passenger  automobiles, 
provided  for  in  items  692.10  and  692.11  of  the  Tariff 
Schedules  of  the  United  States,  are  being  imported 
into  the  United  States  in  such  increased  quantities 
as  to  l>e  a  substantial  cause  of  serious  injury,  or  the 
threat  thereof,  to  the  domestic  industry  producing 
articles  like  or  directly  competitive  with  the 
imported  articles. 
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line  between  "large  autos"  and  "small 
autos"  for  example.  Furthermore,  all 
passenger  automobiles  have 
substantially  similar  uses,  and  there  is 
certainly  ample  evidence  that  all  are — to 
a  greater  or  lesser  extent)  directly 


--      l*7l_-.l- .•- 


industries  is  flawed  in  many  respects. 
First,  the  very  uncertainty  about  where 
to  draw  the  dividing  line  illustrates 
vividly  that  what  really  exists  is  a  full 
continuum  of  products.  There  is  an 
endless  choice  of  sizes  and  features.  The 

u.,„:„  ,. —  U„,l,,  „„„  K„  „;,,„«  -, 


A  final  argument  in  favor  of  treating 
passenger  autos  as  one  industry  is  the 
notion,  referred  to  in  our  last  decision, " 
that  it  is  difficult  to  analyze  profit  and 
loss  data,  employment,  costs  and  other 
factors  on  a  model-by-model  basis. 


r»o    f»lT»Tl    rtiit 
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Commission  procedures,  accelerating 
the  investigation,  was  published  in  the 
Federal  Register  of  July  22. 1980  (45  FR 
48996].  On  August  4, 1980,  the 
Commission  received  a  petition  for 
similar  import  relief  from  the  Ford  Motor 
Company.  Notice  of  the  receipt  of  the 
Ford  petition  and  the  Commission's 
consideration  of  Ford  to  be  a 
copetitioner  in  the  investigation  already 
under  way  was  published  in  the  Federal 
Register  of  August  21, 1980  (45  FR 
55873). 

A  public  hearing  in  this  investigation 
was  held  in  the  Great  Hall  of  the  U.S. 
Department  of  Justice  Building  in 
Washington,  D.C.,  and  extended  from 
Wednesday,  October  8, 1980.  through 
Saturday.  October  11, 1980.  All 
interested  parties  were  afforded  an 
opportunity  to  be  present,  to  present 
evidence,  and  to  be  heard. 

This  report  is  being  furnished  to  the 
President  in  accordance  with  section 
201(d)(1)  of  the  Trade  Act.  The 
information  in  the  report  was  obtained 
from  fieldwork  and  interviews  by 
members  of  the  Commission's  staff,  and 
from  other  Federal  agencies,  responses 
to  Commission  questionnaires, 
information  presented  at  the  public 
hearing,  briefs  submitted  by  interested 
parties,  the  Commission's  files,  and 
other  sources. 

Views  of  Chairman  Bill  Alberger 

Section  201(b)  of  the  Trade  Act  of 
1974  requires  that  each  of  the  following 
conditions  be  met  before  an  affirmative 
determination  can  be  made: 

(1)  There  are  increased  imports  [either 
actual  or  relative  to  domestic  production)  of 
an  article  into  the  United  States; 

(2)  The  domestic  industry  producing  an 
article  like  or  directly  competitive  with  the 
imported  article  is  being  seriously  injured,  or 
threatened  with  serious  injury;  and 

(3)  Such  increased  imports  of  an  article  are 
a  substantial  cause  of  serious  injury,  or  the 
threat  thereof,  to  the  domestic  industry 
producing  an  article  like  or  directly 
competitive  with  the  imported  article. 

While  I  find  the  first  two  conditions  met 
for  both  passenger  automobiles  and  light 
trucks,  I  do  not  find  the  third  to  be 
satisfied,  and  therefore  my 
determination  with  respect  to  these 
items  is  in  the  negative.  Medium  and 
heavy  trucks  do  not  satisfy  the  first 
criterion,  and  therefore  also  mandate  a 
negative  determination. 

In  analyzing  the  above  criteria,  it  is 
first  necessary  to  define  the  scope  of  the 
domestic  industries  against  which  each 
imported  arficle  should  be  assessed.  The 
issue  raised  by  petitioners  of  how  to 
treat  Canadian  imports  must  then  be 
resolved.  Finally,  it  is  possible  to 
analyze  whether  imports  of  each 


particular  article  have  increased  within 
the  meaning  of  the  statute,  whether  the 
corresponding  industry  is  being 
seriously  injured  and  whether  such 
increased  imports  constitute  a 
substantial  cause  of  such  harm. 

The  Domestic  Industry 

This  case  raises  a  number  of  issues 
with  respect  to  the  scope  of  the  industry 
or  industries  to  be  analyzed.  The 
judgment  of  how  to  define  an  industry 
depends  largely  upon  the  nature  of  the 
imported  products,  the  competitive 
conditions  in  the  domestic  market,  and 
the  nature  of  U.S.  production.  It  is 
therefore  difficult  to  rely  exclusively  on 
general  legal  prescriptions  for 
ascertaining  the  appropriate  industry 
definition;  rather,  each  determination 
will  necessarily  depend  heavily  on  our 
perceptions  of  the  particular  facts  of 
each  case.  The  definition  of  industry  can 
have  a  major  impact  on  the  question  of 
serious  injury,  however,  and  must  be 
made  with  a  clear  understanding  of  both 
the  statutory  scheme  and  Commission 
precedent  relating  to  the  particular  fact 
situation. 

The  language  of  section  201  is 
straightforward.  It  requires  an 
examination  of  serious  injury  to  "the 
domestic  industry  producing  an  article 
like  or  directly  competitive  with  the 
imported  article;"- but  as  the 
Commission  majority  observed  in  our 
most  recent  ruling  under  section  201,' 
the  problems  attending  the  application 
of  this  language  are  substantial. 
Reasonable  persons  are  bound  to  differ 
on  the  ultimate  issue  of  how  to  apply 
this  seemingly  simple  phrase  to  a 
particular  set  of  facts.  This  is  especially 
true  in  the  case  of  products  as 
multifarious  as  automobiles  and  trucks. 
But  the  important  thing  to  emphasize  is 
that  the  definition  of  an  industry  under 
section  201  is  based  on  precise  legal 
standards,  and  may  not  necessarily 
coincide  with  the  generic  description 
everyone  uses  when  they  refer  to  "the 
autoJndustry." 

The  methodology  which  I  believe  to 
be  appropriate  for  delimiting  the 
relevant  industries  was  fully  described 
inTA-201-43  (Mushrooms).*  Briefly 
stated,  it  is  as  follows: 

Since  the  phrase  "like  or  directly 
competitive"  is  clearly  expressed  in  the 
disjunctive,  and  since  the  adjectives 
"like"  and  "directly  competitive"  were 
not  intended  to  be  synonymous  or  \ 


=Trade  Act  of  1974.  Section  201(b)(1).  19  U.S.C. 
2251(b)(1). 

'Mushrooms,  Inv.  TA-201^3.  USITC  Pub.  1089. 
Views  of  Chairman  Alberger,  Vice  Chairman 
Calhoun  and  Commissioner  Stern,  6-14  (1980). 

'Jd. 


explanatory  of  each  other,'  the  escape 
clause  may  be  invoked  where  either 
type  of  producers  satisfies  the  statutory 
requirements  of  injury  under  section  201. 
Thus,  our  initial  task  is  to  draw 
distinctions  where  possible  between  the 
"like  product "  to  the  imported  article 
(i.e.,  that  which  is  "the  same  or  nearly 
the  same  in  inherent  or  intrinsic 
characteristics")^  and  those  which  are 
"directly  competitive"  with  it  (i.e., 
"substantially  equivalent  for  commercial 
purposes,  that  is,  *  '  *  adapted  to  the 
same  uses  and  *  *  '  essentially 
interchangeable  therefor"].''  If  these 
groups  of  producers  can  clearly  be 
treated  as  separate  and  distinct 
industries  in  terms  of  production,  sales, 
employment,  etc.,  and  if  such  action  is 
consistent  with  the  realities  of  the 
marketplace,  then  a  showing  of  serious 
injury  to  either  group  (assuming 
increased  imports  were  a  substantial 
cause  of  such  injury)  will  satisfy  the 
criteria  for  relief  and  mandate  an 
affirmative  result. 

Applying  these  principles  to  the  facts 
at  hand,  I  believe  we  are  faced  with 
three  separate  and  distinct  industries — 
in  essence  any  combination  of  groupings 
with  respect  to  products  either  "like"  or 
"directly  competitive"  with  the  imported 
articles  yields  only  three  possibilities. 
These  industries  could  be  defined  as 
firms  and  facilities  devoted  to  the 
production  of  (1)  all  passenger 
automobiles  of  the  type  classified  under 
items  692.10  and  692,11  of  the  TSUS,  (2) 
light  trucks  of  under  10,000  lbs,  gvw  (of 
the  type  classified  as  automobile  trucks 
under  items  692.02  and  692.03  of  the 
TSUS)  and  (3)  medium  and  heavy  trucks 
(also  of  the  type  classified  under  692.02 
and  692.03)  but  not  truck  tractors  and 
trailers  imported  together,  which  we 
specifically  excluded  from  the  scope  of 
our  investigation.  Since  our  report 
covers  bodies  (including  chassis)  for 
automobile  trucks,  it  is  also  important  to 
point  out  that  we  would  consider 
domestic  producers  of  these  articles  to 
fall  within  the  same  general  industry 
definition  (either  light  trucks  or 
medium/heavy  trucks]  as  the  assembled 
product.  I  reach  this  industry 
segmentation  on  the  basis  of  the 
following  rationale: 

1.  There  is  no  persuasive  basis  on 
which  to  segment  passenger 
automobiles  into  more  than  one 
industry,  as  requested  by  several 
importers.  While  there  may  be  an 
endless  variety  of  sizes  and 
characteristics,  there  is  no  clear  dividing 


^S.  Rep.  93-1298.  93d  Cong..  2d  Sess.,  121-22 

(1974). 
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scope  of  this  investigation.  They 
maintain  that  U.S.  and  Canadian 
manufacturing  operations  are  part  of  a 
single  industry,  and  that  the  Automotive 
Products  Trade  Act  of  1965  (APTA),  '■' 
implementing  the  U.S.-Canadian 


discriminatory  actions  which  do  not 
comply  with  the  Most  Favored  Nation 
requirements  of  the  Trade  Act,  but  he  is 
first  required  to  consider  the  effect  of 
such  action  on  our  foreign  relations, 
both  economic  and  political.  Obviously, 


are  "increased  imports,"  and  not  to 
count  them  as  domestic  production  in 
considering  injury.  This  approach  is 
consistent  with  the  scheme  of  Section 
201,  which  is  based  upon  GATT 
concepts  and  is  intended  to  be 


85196  Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24.  1980  /  Notices 


line  between  "large  autos"  and  "small 
autos"  for  example.  Furthermore,  all 
passenger  automobiles  have 
substantially  similar  uses,  and  there  is 
certainly  ample  evidence  that  all  are — to 
a  greater  or  lesser  extent)  directly 
competitive.  While  various  government 
bodies,  industry  groups  and  trade 
publications  do  subdivide  cars  into 
different  groups,  these  classifications 
a;e  somewhat  arbitrary  and  vary 
considerably. 

2.  Light  trucks  are  inherently  distinct 
from  passenger  vehicles  in  terms  of  their 
characteristics  and  principal  uses.  All 
types  are,  to  some  extent,  able  to  carry 
substantial  quantities  of  freight, 
materials  or  supplies.  While  many  are 
h!so  adapted  to  passenger  transport, 
they  are  purchased  by  a  wide  variety  of 
consumers  for  utilitarian  purposes.  I 
believe  this  is  enough  of  a  qualitative 
differenci;  to  make  them  unlike 
passenger  vehicles.  Moreover,  there  is 
insufficient  evidence  to  conclude  that 
they  compete  "directly"  with  passenger 
vehicles,  although  they  are  produced  by 
the  major  auto  manufacturers  and  sold 
through  automobile  dealerships. 

3.  Medium  and  heavy  trucks,  which 
are  not  the  main  focus  of  this 
investigation,  are  essentially  distinct 
from  either  passenger  vehicles  or  light 
trucks.  The  vast  majority  are 
commercial  vehicles  designed  for 
specific  commercial  purposes.  They  are 
produced  by  a  different  group  of  firms 
and  marketed  separately  (although  the 
major  auto  companies  do  have  heavy 
truck  divisions). 

The  testimony  and  written 
submissions  extensively  discussed  the 
question  of  whether  large  cars,  small 
cars  and  various  types  of  light  trucks 
should  be  classified  in  separate 
industries.  Some  European  importers 
even  contend  that  their  products  are 
unique  and  do  not  compete  with 
domestic  products  of  any  sort.  The 
importers  point  to  the  great  number  vA 
differences  between  "large"  and  "snuill" 
passenger  vehicles.  Most  propose  a 
classification  based  upon  weight,  size, 
engine  specifications,  whceibase  and 
other  factors.  They  contend  that  it  is 
logical  to  draw  a  line  somewhere 
between  "large"  and  "small"  cars  on 
this  basis — that  the  auto  industry  itself 
draws  several  cISssifications  based 
upon  these  criteria.  Furthermore,  they 
purport  to  demonstrate  through 
consumer  surveys  and  other  cross- 
elasticity  studies  how  demand  for  these 
two  basic  vehicle  types  differs,  thus 
suggesting  that  they  are  not  "directly 
competitive." 

I  believe  that  the  reasoning  which 
would  lead  to  a  subdivision  of 
passenger  autos  into  two  or  more 


industries  is  flawed  in  many  respects. 
First,  the  very  uncertainty  about  where 
to  draw  the  dividing  line  illustrates 
vividly  that  what  really  exists  is  a  full 
continuum  of  products.  There  is  an 
endless  choice  of  sizes  and  features.  The 
same  basic  car  body  can  be  given  a 
larger  engine  and  a  few  optional 
features,  thereby  transforming  it  into  a 
substantially  larger  car  than  the 
stripped-down  model.  Most  domestic 
producers  offer  a  "full  line"  of  products, 
from  subcompact  to  large  and  luxury 
cars,  and  all  have  a  range  of  options  that 
might  change  their  classification.  In 
reviewing  the  classification  of  "small" 
versus  "large"  autos  suggested  by  one 
importer, *  it  becomes  obvious  that  one 
can  find  more  similarity  between  the 
largest  small  car  and  the  smallest  large 
cur  than  between  products  at  either  end 
of  the  small  car  spectrum.^ 

Another  factor  which  militates  against 
the  segmentation  of  large  and  small  cars 
is  that  all  are  designed  as  private 
vehicles  for  the  principal  purpose  of 
transporting  passengers.  The  fact  that 
so.Tie  might  be  faster,  hold  more 
passengers,  or  consume  less  fuel  is  not 
something  which  alters  their  basic 
similarity  of  uses. 

Importers  also  seek  to  create 
meaningful  distinctions  between  small 
and  large  cars  in  terms  of 
competitiveness,  arguing  essentially  that 
consumer  surveys  show  a  marked  lack 
of  direct  competitiveness  between  these 
classes.  There  appears  to  be  an  inherent 
contradiction  here,  because  the  same 
parties  cile  the  shift  in  dem.and  from 
large  to  small  cars  as  an  important 
cause  of  ir.jury.  This  shift  merely 
demonstrates  why  these  goods  are 
"directly  competitive."  In  essence,  an 
increase  in  the  cost  of  owning  one  size 
car — brought  on  by  rising  fuel  costs — 
has  led  to  increased  demand  for  the 
othfM.  This  suggests  a  high  degree  of 
cross-elasticity.  It  is  true  that  importers 
hive  focused  primarily  on  the  "small" 
end  of  the  market  while  domestic 
producers  previously  seemed  content 
with  concentrating  primarily  on  large 
autos,  but  tliis  does  not  alter  the  fact 
that  these  products  are  "substantially 
equivalent  for  commercial  purposes" 
and  are  "essentially  interchangeable."'" 
Both  importers  and  domestic  producers 
serve  a  single — admittedly 
heterogeneous  but  nevertheless 
unitary — domestic  market. 


"PictiiMrin!;  Inii'f  of  T(i\(''''  Motor  Smiles.  U.S.A.. 
Inc..  E\!iiliil  I. 

"An  t'\,imple  would  be  Ihe  Ford  Graridda.  whith 
IS  cl.issifird  ,\^  a  sni.ill  c'lr.  bul  whii.ti  is  closer  lo 
tlic  Dodjjc  Diplomat — a  large  car — than  it  is  lo  Ihe 
suhronip.K.l  Chevetle  in  terms  of  size  and  gas 
mdiMj;i'. 

"S  Rip  «3-12!)8.  93d  Cong,  lid  snss.  122  (1374). 


A  final  argument  in  favor  of  treating 
passenger  autos  as  one  industry  is  the 
notion,  referred  to  in  our  last  decision, " 
that  it  is  difficult  to  analyze  profit  and 
loss  data,  employment,  costs  and  other 
factors  on  a  model-by-model  basis. 
While  few  production  lines  turn  out 
more  than  one  type  of  vehicle,  some 
produce  a  particular  type  with  different 
options  that  may  lead  to  different 
classifications.  As  already  noted,  the 
major  domestic  firms  produce  a  full  line, 
and  this  leads  to  nightmarish  problems 
in  attempting  lo  allocate  profits, 
production  costs  and  employment  data 
(many  of  the  executive  and  product 
development  personnel  work  on  both 
groups  of  products).  Given  that  no  other 
factors  argue  in  favor  of  further 
segmentation,  this  practical  difficulty 
merely  emphasizes  the 
inappropriateness  of  such  a 
recommendation. 

With  respect  to  trucks,  I  am  not 
persuaded  by  the  petitioners'  arguments 
regarding  the  likeness  of  small  trucks, 
vans  and  light  utility  vehicles  to 
passenger  automobiles.  Not  only  do  they 
differ  from  passenger  autos  in  design 
shape  and  engineering,  but  most  of  these 
vehicles  have  as  a  primary  use  the 
transportation  of  materials.  While  they 
may  also  be  used  quite  frequently  for 
the  sole  purpose  of  carrying  passengers, 
the  capacity  for  use  in  carrying  supplies 
or  equipment  is  the  obvious  feature 
which  prompts  ordinary  consumers  to 
purchase  a  truck-like  vehicle.  A  dealer 
with  experience  in  truck  sales 
acknowledged  in  our  hearings  that  light 
trucks  and  passenger  vehicles  had  little 
if  any  interchangeability.'^  Moreover, 
the  record  before  us  is  insufficient  to 
conclude  that  there  is  high  cross- 
elasticity  of  demand  between  cars  and 
light  trucks  or  that  the  products  are 
"commercially  equivalent."  Therefore.  I 
cannot  find  them  to  be  "like  or  directly 
competitive"  with  passenger  autos. 

Medium  and  heavy  trucks  are 
overwhelmingly  used  as  commercial 
vehicles,  sold  through  separate  outlets 
and  purchased  by  an  entirely  different 
class  of  consumers  than  light  trucks.  I 
find  them  to  constitute  a  separate 
industry,  although  the  precise  scope  and 
definition  are  not  essential  in  this  case 
because  they  are  not  alleged  to  be  the 
recipient  of  any  injury. 

The  Question  of  Canadian  Imports 

Petitioners  argued  that  imports  from 
Canada,  which  are  produced  almost 
entirely  by  subsidiaries  of  the  major  U.S. 
firms,  should  be  excluded  from  the 


"Mushrooms,  Inv. TA-201-43,  USITC  Pub.  1089 
at  11  (19«0). 

'- 1  tearing  Transcript  at  505-07. 
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corresponding  period  of  1980.  or  by  12.4 
percent.      1 

Clearly,  imports  of  automobiles  and 
light  trucks  (including  cab  chassis)  are 
each  increasing  in  terms  of  the  statute. 

Tmnnrtc  nf  moHiiim  nnH  hpaw  fnirtf  tt    nn 


of  light  trucks  declined  from  3.3  million 
units-in  1978  to  2.7  million  units  in  1979. 
or  by  17  percent,  and  further  declined  by 
60  percent  in  January-June  1980. 
Domestic  sales,  as  reflected  in  data  on 
fntal  sViinmpnf.s-  fnllnwed  thfi  trends  in 


been  increasing  since  1978.  This  is 
particularly  true  of  large  cars,  the 
vehicles  which  cost  the  most  to  carry  on 
inventory  because  of  their  higher  sales 

prices. 
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scope  of  this  investigation.  They 
maintain  that  U.S.  and  Canadian 
manufacturing  operations  are  part  of  a 
single  industry,  and  that  the  Automotive 
Products  Trade  Act  of  1965  (APTA).  '^ 
implementing  the  U.S.-Canadian 
automotive  agreement, '''recognizes  this 
fact. 

While  the  United  Auto  Workers 
witnesses  acknowledged  that  exclusion 
of  Canadian  imports  from  the 
investigation  itself  was  not  necessarily 
required,'*  their  position  throughout  the 
investigation  was  that  Canadian  imports 
should  be  excluded  from  any  remedy 
recommendation  either  in  explicit  terms 
or  by  virtue  of  the  nature  of  the  goods 
subject  to  relief,  because  such  imports 
are  noninjurious  and  because  of  the 
APTA,  the  U.S.-Canadian  agreement, 
and  the  specific  GATT  waiver 
pertaining  to  such  agreement.  Ford 
Motor  Co.,  on  the  other  hand,  maintains 
that  "In  determining  the  degree  to  which 
imports  have  increased  and  the  extent 
to  which  imports  are  a  cause  of  the  U.S. 
industry's  serious  injury,  vehicles 
produced  in  Canada  and  shipped  to  the 
United  States  should  not  be  considered 
'imports.'"  '* 

Had  the  Commission  made  an 
affirmative  determination,  it  could  have 
fashioned  a  remedy  recommendation 
that,  in  effect,  did  not  reduce  the  volume 
of  imports  from  Canada  or  increase 
tariff  levels  on  such  goods.  Since 
Canadian  imports  have  declined  in 
recent  years,  this  could  have  been 
accomplished  by  recommending  tariff- 
rate  quotas  or  quantitative  restrictions 
allocated  on  a  country-by-country  basis 
and  based  upon  imports  during  the  most 
recent  representative  period.  Such  a 
recommendation  would  be  permissible 
and  consistent  with  Commission 
precedent. "Moreover,  the  purpose  of 
our  recommendation  is  to  provide 
guidance  for  the  President  and  either  of 
these  recommendations  would  be 
consistent  with  his  powers  to  proclaim 
effective  relief  under  section  203(a). 

Despite  the  Commission's  implied 
power  to  adopt  a  remedy 
recommendation  that  disproportionately 
affects  goods  of  a  particular  foreign 
origin  because  they  are  perceived  to  be 
more  injurious.  I  do  not  believe  we  have 
authority  to  propose  a  remedy  which 
expressly  discriminates.  Section 
203(k)(l)  empowers  the  President  to  take 


"19US.C  2001. 

"  Agrepmert  Concerning  AulomoliM'  Piudiu.ts 
!3i-!v\('cn  Itie  Government  of  the  United  Slates  and 
Ihe  Government  of  Canada,  17  U.S  T  1372.  I  IAS. 
No.  60<>3(1965). 

'■Hearing Transcript  at  112. 

"Prehearing  brief  of  Ford  Motor  Co  .  at  24. 

"  :>fp.  e.g..  t>ionelectric  Cooking  Ware.  Inv.  TA- 
2SJ1-J9.  USITC  Pub.  1008  (1979). 


discriminatory  actions  which  do  not 
comply  with  the  Most  Favored  Nation 
requirements  of  the  Trade  Act,  but  he  is 
first  required  to  consider  the  effect  of 
such  action  on  our  foreign  relations, 
both  economic  and  political.  Obviously, 
such  considerations  by  the  Commission 
are  wholly  inappropriate. 

With  respect  to  the  more  important 
question  of  whether  Canadian  imports 
should  be  considered  imports  for  the 
purposes  of  assessing  the  merits  of  this 
case,  I  believe  the  answer  must  be 
affirmative.  Nothing  in  the  APTA  or  the 
automotive  agreement  itself  specifically 
exempts  Canadian  products  from  the 
scope  of  Section  201.  The  APTA 
authorized  the  President  to  remove  all 
customs  duties  on  specified  Canadian 
motor  vehicles  and  original  equipment 
and  parts.  Since  this  appUed 
discriminatorily  to  Canadian  imports 
alone,  a  waiver  of  MFN  obligations 
under  Article  I  of  GATT  was 
necessary.'* This  waiver  did  not  address 
the  question  of  exemptions  from  escape 
clause  actions.  Therefore,  the  contention 
that  any  of  these  provisions  eliminate 
distinctions  between  Canadian  and 
domestic  autom.otive  products  for  all 
purposes  of  U.S.  trade  law  is  simply  not 
justified.  While  the  automotive 
agreement  and  the  APTA  were  clearly 
designed  to  eliminate  unnecessary 
restraints  on  the  creation  of  what  is 
essentially  a  common  market,  section 
301  of  the  Act  made  it  plain  that  the 
elimination  of  duties  was  to  be 
considered  a  tariff  concession  that 
would  not  preclude  imposition  of  import 
relief. '"  The  Report  of  the  Senate 
Committee  on  Finance  on  the  APTA 
seems  to  endorse  this  position.  It  states 
that: 

Ttie  agreement  permits  either  Government 
lo  lake  act:on  consistent  with  its  obligations 
under  Part  II  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  [art.  III).  Part  II  of 
the  GATT  includes  provisions  permitting 
contracting  parties  to  take  antidumping 
measures  and  escape  clause  actions.  In  this 
connection  it  should  be  made  clear  that 
nothing  in  this  agreement  nor  in  the  enabling 
legislation  acts  to  dull  the  operation  of  our 
remedial  statutes. -" 

Commission  precedent  under  Section 
201  generally  supports  the  conclusion 
that  all  imports  should  be  treated  alike 
for  purposes  of  our  investigation. 
Although  imports  by  domestic  producers 
have  been  considered  differently  in 
some  cases  with  respect  to  the  issue  of 
causation,  it  has  always  been  the 
practice  of  this  Commission  to  consider 
all  imports  in  determining  whether  there 


"•GATl.  Basic  Instruments  and  Selected 
Dor  iiments  [Hlh  Supp  )  38  (1966). 
'"19  use.  2011. 
•'"S.  Rep.  782.  89th  Cong..  Isl  Sess..  7  (1965). 


are  "increased  imports,"  and  not  to 
count  them  as  domestic  production  in 
considering  injury.  This  approach  is 
consistent  with  the  scheme  of  Section 
201,  which  is  based  upon  GATT 
concepts  and  is  intended  to  be 
nondiscriminatory  in  nature.  Moreover, 
the  overall  purpose  of  Sections  201-203 
is  to  protect  domestic  productive 
resources — i.e..  employees,  physical 
facilities  and  capital.^'  Much  of  the 
legislative  history  of  these  sections  is 
replete  with  expressions  of  concern  for 
American  workers  and  the  utilization  of 
domestic  productive  resources.  In  fact, 
the  legislative  history  stales  that  the 
Commission  must  "necessarily  take  into 
account  imports  from  all  countries."  '- 
Of  course,  if  the  products  were  only 
exported  for  final  assembly  and  were 
actually  manufactured  domestically, 
they  could  be  counted  as  domestic 
production  rather^han  imports.  That  is 
not  the  case  here. 

Increased  Imports 

Total  U.S.  imports  of  the  types  of 
motor  vehicles  included  in  the  scope  of 
this  investigation  increased 
substantially  from  1975  through 
January-June  1980.  From  just  over  2.4 
million  units  in  1975,  imports  of  those 
vehicles  peaked  in  1978  at  just  under  3.8 
million  units,  but  then  declined  to  3.6 
million  units  in  1979.  During  January- 
June  1980  imports  of  all  such  vehicles 
were  about  9.5  percent  higher  than  the 
levels  recorded  in  the  corresponding 
period  of  1979. 

Trends  in  imports  of  both  passenger 
automobiles  and  light  trucks  reveal  an 
overall  increase  during  1975-79.  Imports 
of  passenger  automobiles  rose  from  just 
over  2  million  units  in  1975  to  over  2.9 
million  units  in  1978.  an  increase  of  43 
percent.  In  1979  imports  of  passenger 
automobiles  fell  by  about  4  percent  from 
1978  levels  to  about  2.8  million  units. 
Imports  of  light  trucks  and  cab/chassis 
increased  from  374.609  in  1975  to  a  peak 
of  859.500  units  in  1978,  before  falling  by 
about  6.5  percent  in  1979  to  803,700 
units. 

Comparison  of  U.S.  imports  of 
automobiles  and  light  trucks  and  cab/ 
chassis  during  January-September  1979 
with  the  corresponding  period  of  1980 
reveal  similar  trends  for  the  two  motor 
vehicles  segments.  Imports  of  passenger 
automobiles  increased  from  2.2  million 
units  in  January-September  1979  to  2.5 
million  units  in  the  corresponding  period 
of  1980  or  by  13.6  percent.  Imports  of 
trucks  and  cab/chassis  increased  from 
472,320  units  during  January-September 
of  1979  to  531,012  units  in  the 
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employment  in  these  industries  would 
still  not  return  to  previous  levels. 
There  is  no  doubt  that  both  the 
passenger  automobile  and  light  tnick 
industries  are  seriously  injured. 

.'iii/isilnnfinl  Cniivp 


Given  the  relatively  slight  import  growth 
in  that  period,  and  considering  how 
healthy  the  monthly  sales  figures  were 
before  1979.  one  obviously  begins  to 
look  for  other  explanations  of  the 
current  injurv. 


Table  \.— Passenger  Automobiles:  U.S.  Ap- 
parent Consumption,  U.S.  Producers'  Do- 
mestic Shipments.  Imports  for  Consumption, 
Imports'  Share  of  Consumption,  1976  and 
1979.  and  Relative  Increases  or  Declines  in 
Imports  and  Producers'  Shipments  in  1979, 
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corresponding  period  of  1980,  or  by  12.4 
percent.      1 

Clearly,  imports  of  automobiles  and 
light  trucks  (including  cab  chassis)  are 
each  increasing  in  terms  of  the  statute. 
Imports  of  medium  and  heavy  trucks,  on 
the  other  hand,  have  declined 
significantly  throughout  the  period  of 
investigation,  both  absolutely  and 
relative  to  domestic  production.  The 
market  share  of  imports  has  steadily 
declined  from  about  18  percent  in  1976 
to  below  8  percent  in  1979.  Thus,  with 
respect  to  this  industry,  the  first 
criterion  is  not  met. 

Serious  Injury 

To  dtlhrmine  serious  injury,  Section 
201(b)(2)  of  the  Trade  Act  requires  that 
"the  Commission  shall  take  into  account 
all  economic  factors  which  it  considers 
relevant,  including  (but  not  limited  to) — 

l.hc  significant  idling  of  productive  facilities 
in  the  industry,  the  inability  of  a  significant 
number  of  firms  to  operate  at  a  reasonable 
level  of  profit,  and  significant  unemployment 
or  underemployment  within  the  industry. 

We  have  also  considered  the  decline  in 
domestic  sales  and  the  increases  in 
inventories. 

There  can  be  little  argument  that  the 
two  domestic  industries  under  primary 
investigation  (passenger  autos  and  light 
trucks)  manifest  serious  injury  when  all 
of  these  factors  are  analyzed.  While 
most  importers  argued  that  only  the 
"large  car"  segment  is  being  injured,  the 
facts  and  testimony  before  us 
overwhelmingly  demonstrate  that  the 
passenger  automobile  industry  in  the 
aggregate  is  in  serious  difficulty.  Data 
for  light  truck  production  yields  a 
similar  analysis.  The  injury  which  I  find 
to  exist  commenced  in  early  1979,  but 
has  become  most  pronounced  in  the  first 
bix  months  of  1980.  When  this  latter 
period  is  examined,  the  declines  in 
production,  employment,  profitability 
and  sales  are  devastating.  While  sales 
have  rebounded  slightly  in  the  most 
recent  quarter,  third  quarter  losses  are 
reported  to  be  of  record  proportions. 
Thus,  I  find  both  industries  to  be 
suffering  "serious  injury"  within  the 
meaning  of  the  statute.  The  following 
facts  lend  support  to  this  finding: 

In  the  aggregate  most  of  the  indices  of 
the  U.S.  automobile  producers' 
performance  during  the  period  of 
investigation  reveal  a  healthy  picture 
from  1976  through  1978  and  rapidly 
declining  trends  thereafter.  Domestic 
production  of  passenger  automobiles 
reached  a  peak  of  slightly  over  9.1 
million  units  in  1978,  but  by  1979 
production  had  declined  to  8.4  million 
units  and  continued  to  decline  during 
January-June  1980.  Domestic  production 


of  light  trucks  declined  from  3.3  million 
unifs-in  1978  to  2.7  million  units  in  1979, 
or  by  17  percent,  and  further  declined  by 
60  percent  in  January-June  1980. 
Domestic  sales,  as  reflected  in  data  on 
total  shipments,  followed  the  trends  in 
production — increasing  substantially 
until  1978  and  then  declining.  The 
decline  in  shipments  for  passenger  autos 
was  almost  entirely  due  to  the  drop  in 
sales  of  large  cars.  Subcompact  and 
compact  car  shipments  actually 
increased  throughout  1979-80. 

Trends  in  domestic  capacity  to 
produce  passenger  automobiles  as 
compared  to  those  for  light  trucks 
differed  somewhat  during  the  period  of 
investigation.  Domestic  capacity  to 
produce  passenger  automobiles  of  all 
sizes  fluctuated  very  little  from  1975 
through  January-June  1980.  Capacity  to 
produce  automobiles  increased  slightly 
from  10.7  million  units  in  1975  to  a  peak 
of  10.8  million  units  in  1977,  but  then 
declined  slightly  in  every  period  through 
the  first  half  of  1980.  During  the  period 
of  investigation  there  were  notable 
shifts  in  capacity  to  produce  different 
sizes  of  automobiles.  The  capacity  of 
domestic  producers  to  build  larger-size 
cars  declined,  while  their  ability  to 
produce  smaller-size  cars,  especially 
subcompacts,  increased  in  response  to 
the  shift  in  demand  toward  smaller, 
more  fuel-efficient  cars.  Domestic 
capacity  to  produce  light  trucks 
increased  steadily  from  2.7  million  units 
in  1975  to  3.2  million  units  in  1979. 
However,  during  January-June  1980, 
capacity  to  produce  such  vehicles 
declined  by  about  9.3  percent  from  the 
corresponding  period  of  1979. 

Capacity  utilization  figures  indicate 
significant  idling  of  productive  facilities 
during  the  period  of  investigation. 
Utilization  of  domestic  capacity  to 
produce  passenger  automobiles  reached 
a  high  of  86.2  percent  in  1978,  declined 
to  79.5  percent  in  1979,  and  continued  to 
fall  to  66.5  percent  during  January-June 
1980.  Utilization  of  domestic  capacity  to 
produce  light  trucks  followed  a  trend 
similar  to  that  for  automobiles,  but  the 
downturn  in  utilization  of  light  truck 
facilities  after  1977  is  even  more 
pronounced  than  for  automobiles. 
Capacity  utilization  of  domestic  light 
truck  facilities  was  over  100  percent  as 
recently  as  1977,  but  by  January-June 
1980  had  dropped  markedly  to  41.5 
percent. 

Since  most  U.S.  producers  do  not 
maintain  inventories,  it  is  necessary  to 
look  at  dealers'  inventories  of  new 
vehicles  if  this  factor  is  to  be  assessed. 
While  the  absolute  figures  do  not  reveal 
any  particular  trend,  the  ratio  of 
inventories  to  annual  shipments  has 


been  increasing  since  1978.  This  is 
particularly  true  of  large  cars,  the 
vehicles  which  cost  the  most  to  carry  on 
inventory  because  of  their  higher  sales 
prices. 

Financial  data  provided  by  domestic 
firms  clearly  reveal  the  inability  of  a 
significant  number  of  firms  to  operate  at 
a  reasonable  level  of  profit.  From  1978  to 

1979,  the  net  operating  profit  for  U.S. 
producers  on  their  U.S.  automofive 
operations  fell  by  76  percent  from  $5.6 
billion  to  $1.3  billion,  and  continued  to 
fall  to  a  net  loss  of  $2.9  billion  in 
January-June  1980.  The  major  losses 
recorded  in  these  recent  periods  are 
indicafive  of  the  financial  status  of  most 
of  the  producers  of  passenger 
automobiles  and  light  trucks.  During 
January-June  1980  the  only  U.S. 
producer  to  report  a  profit  was 
Volkswagen  of  America.  The  declining 
financial  posifion  of  the  U.S.  motor 
vehicle  manufacturers  is  also  revealed 
in  the  substantial  drop  in  cash  flow.  U.S. 
producers'  cash  flow  from  operations 
declined  from  $8.9  billion  in  1978  to  $5.1 
billion  in  1979,  and  then  to  a  negative 
$356  million  in  January-June  1980. 

Similarly,  employment  patterns 
declined  during  1979  and  the  first  half  of 

1980.  The  average  number  of  all 
employees  in  U.S.  establishments 
producing  passenger  automobiles  and 
light  trucks  declined  from  1,003,430  in 
1978  to  971,929  in  1979  and  then  in 
January-June  1980  declined  again  by 
about  22  percent  below  the  level 
recorded  for  the  corresponding  period  of 
1979.  Other  employment  indices, 
including  the  average  number  of 
production  workers,  man-hours  worked, 
and  output  per  1,000  man-hours,  mirror 
trends  for  all  employees. 

In  April  1980,  the  U.S.  Department  of 
Transportation  issued  projections  of 
employment  changes  in  the  auto 
industry  based  on  several  assumptions, 
including  peak  consumption  levels  of  11 
million  units  per  year,  employment 
levels  reached  in  1978/79,  and  a  return 
to  a  15  percent  import  penetration  level. 
Based  on  these  assumptions,  the  report 
indicates  that  a  decline  in  employment 
of  auto  manufacturers  due  to 
productivity  gains  could  be  as  great  as 
150,000  by  1985.  Employment  gains  of 
about  48,000  jobs  due  to  changes  in  the 
market  by  1985  offset  somewhat  the 
150,000  loss  related  to  increased 
productivity,  indicating  a  total  projected 
decline  in  employment  resulting  from 
both  productivity  gains  and  changes  in 
the  market  of  about  100,000  from  1978/ 
79  levels.  Thus,  with  increased  demand 
for  automobiles  and  light  trucks  and 
substantially  reduced  imports, 
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Table  2.— Passenger  Automobiles: —ConX. 


Janu- 

Janu- 

ary- 
June 
1979 

ary- 
June 
1980 

Net  change  from  January-June  1979 
to  January- JufM  1980: 

Tntal    ft^fiial    riArtina    in    ll.Q     ntn- 


Table  A.— Light  Trucks  and  Cab/Chassis 
Tfierefor  U.S.  Apparent  Consumption,  U.S. 
Producers  Domestic  Shipments,  Imports  for 
Consumption,  imports'  Share  of  Consump- 
tion, January-June  1979,  and  January-June 
1980,  and  Relative  Increases  or  Declines  in 

l,^nr\t^e.    .^nr/  Drn/^it/^arc*   QHinmontc   in  .lanilm 


assess  the  relative  impact  of  these 
factors,  and  I  think  these  percentages 
reveal  why  one  is  so  overwhelmingly 
greater  than  the  other. 

Petitioners  would  perhaps  dispute  the 
conclusions  I  draw  from  the  above 

laKloa  horaiiQP  tVip  fahlps  fail  to  allow 
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employment  in  these  industries  would 
still  not  return  to  previous  levels. 
There  is  no  doubt  that  both  the 
passenger  automobile  and  light  truck 
industries  are  seriously  injured. 

Substantial  Cause 

While  1  find  the  domestic  industries 
producing  passenger  automobiles  and 
light  trucks  to  be  suffering  serious  injury 
within  the  meaning  of  Section  201  (bj[l  ]. 
I  do  not  find  that  increased  imports  art> 
a  substantial  cause  of  such  injury.  The 
statute  defines  the  term  "substantial 
cause"  as  "a  cause  which  is  important 
and  not  less  than  any  other  cause."  ^-' 
Applying  this  test,  I  have  found  the 
decline  in  demand  for  new  automobiles 
and  light  trucks  owing  to  the  gencriil 
recessionary  conditions  in  the  United 
States  economy  to  be  a  fur  greater  causf 
of  the  domestic  industries'  plight  thnn 
the  increase  in  imports.  While  I  also 
believe  that  the  rapid  change  in  product 
mix  necessitated  by  the  shift  of 
consumer  preference  away  from  largo, 
less  fuel-efficient  vehicles  is  an 
important  cause  of  the  present  injury,  I 
do  not  view  this  factor  to  be  a  more 
important  cause  than  increased  imports. 

The  Decline  in  Overall  Demand 

One  noticeable  factor  in  this  case  is 
the  apparent  lack  of  correlation  betweon 
the  growth  in  import  volume  and  the 
state  of  health  of  domestic  producers. 
Our  investigation  reveals  thai  the  period 
1976-78  was  characterized  by  stronj^ 
domestic  sales  and  record  profits.-'  Yot 
it  was  during  this  period  that  the  largest 
increase  in  total  imports  occurred. 
(Passenger  automobile  imports 
increased  from  2  million  units  in  1975  to 
2.9  million  in  1978,  while  light  truck 
imports  grew  from  375,000  in  1975  to  859 
in  1978.)  Imports  actually  declined  in 
1979,  when  the  reces»ion  began  in 
earnest.  Even  Japanese  imports  grew 
most  dramatically  in  the  prior  period, 
and  remained  about  steady  in  1979. 
While  Japanese  imports  have  increased 
by  a  more  alarming  rate  in  the  first  6 
months  of  1980  (by  about  200,000  units 
over  the  comparable  period  of  1H79), 
imports  from  other  sources  have 
declined.  This  juxtaposition  of  events 
becomes  even  more  curious  when  wo 
consider  the  testimony  of  petitioners 
that  the  injury  began  in  early  1979  and 
has  deepened  over  the  past  18  months.-' 


-'■'  Trade  Act  of  1975.  Sfclion  2Ul|l.i(4|,  19  I'.S  (, 
2251(1))(4). 

''■'  This  fact  wns  csscnlhilly  iii  kn.nvli'djjfd  In 
domrslic  industry  rcpresenlHlivrs  during  Ihi' 
hciirin)!. 

*■'  llRuring  Ir.inscripl  ill  124-1J.'>  177-711 


Given  the  relatively  slight  import  growth 
in  that  period,  and  considering  how 
healthy  the  monthly  sales  figures  were 
before  1979,  one  obviously  begins  to 
look  for  other  explanations  of  the 
current  injury. 

One  figure  that  stands  out  in  stark 
contrast  to  the  rather  marginal  import 
increases  for  1979-80  is  the  very  large 
decline  in  overall  consumption  of  both 
passenger  autos  and  light  trucks. 
Consumption  of  passenger  autos  fell  by 
almost  1  million  units  in  1979,  a  decline 
of  7.8  percent.  Moreover,  consumption  in 
January-June  1980  was  1.1  million  units 
or  18.5  percent  below  the  figure  for 
janiiary-June  1979.  For  light  trucks  the 
decline  in  1980  was  over  700,000  units  or 
19.3  percent,  and  the  January-June  1980 
figure  was  47  percent  below  the 
comp.trahle  figure  in  1979.  It  is  therefore 
clear  thai  domestic  producers  faced 
seriously  declining  demand  in  the  period 
January  1979-June  1980.  While  imports 
did  improve  their  market  share 
substantially  during  this  period  by 
maintaining  constant  or  slightly 
increasing  volume  in  the  face  of  falling 
demand,  the  downturn  in  demand  itself 
is  obviously  a  variable  factor  which 
must  be  independently  assessed  for  its 
impact  on  U.S.  producers. 

At  the  most  fundamental  level,  then,  it 
is  useful  to  allocate  the  decline  in 
domestic  producers'  shipments  in  1979 
and  WHO  into  two  basic  components: 
that  portion  accounted  for  by  the 
reduced  overall  consumption  of  autos 
and  light  trucks  because  of  general 
eeonomir  conditions,  and  that  portion 
attributable  to  the  increasing  market 
.share  of  import  vehicles.  The  relative 
magnitude  of  these  two  causes  can  be 
assessed  by  comparing  the  actual 
decline  in  domestic  shipments  to  the 
decline  that  might  have  occurred  if 
imports  had  not  increased  their  market 
share  in  1979-80,  i.e.,  if  imports  and 
domestic  vehicles  had  shared  equally  in 
the  overall  decline  in  sales.  The 
difference  between  these  two  figures 
represents  the  maximum  potential  loss 
in  sales  due  to  increased  imports.  This 
amount  can  then  be  compared  to  the 
volume  of  loss  attributable  solely  to 
reduced  demand.  The  following  tables, 
based  upon  data  available  in  the 
Commission's  report,  reveal  the  results 
of  this  exercise  for  1979  and  for  January- 
June  1980: 


Table  ^.— Passenger  Automobiles:  U.S.  Ap- 
parent Consumption,  U.S.  Producers'  Do- 
ntestic  Shipments.  Imports  for  Consumption, 
Imports'  Share  of  Consumption,   1976  and 

1979,  and  Relative  Increases  or  Declines  in 
Imports  and  Producers'  Shpments  in  1979, 
if  the  Share  of  Imports  Is  Held  Constant  at 
the  1978  Level 

Item  1978  1979 

Aclijal  1978  and  197S  data 

Apparent  consurnption — 1.000 

unrls 11,1850     10.315  3 

US.    producofs'    domestic    sfnp- 

menls— 1 .000  units         6.2569       7  518? 

hnpons     lor     consu.-nption— l.OOO 

units  2.928  1       2.797  1 

Ratio  ot  KTipons  to  consumption— 

percenl 26  2  27  1 

Estimated     data     tor     1979.    hokfmg 
•nport    share   ol   consumption   con- 
stant at  1978  level  ar>d  using  actual 
1879  consumpiKin  data- 
Imports,  il  \\(*6  at  197B  ahafe  ol 

consumption— 1 .000  units   ('(       2.7026 

us  producers'  domestic  ship- 
ments. It  held  at  1976  share  of 

consumption— 1 ,000  units (')       76)2  7 

^4et  change  horn  1978  to  1979: 

Total  actual  decline  m  US.  pro- 
ducer's shipments— 1.000  units  (')  738  7 
Net  decline  due  to  increasing 

impon  share— 1.000  units (')  9-5 

Nel  decline  due  to  declining 

demand— 1  .OOC' units (')  644  2 

Share  ot  declining  shipments 
due  to  declining  demand — 
percent  _ (')  87  2 

'  Not  appl'caWe 

Source   Compiled  Irom  data  presented  m  table  19  o'  me 
staH  leport 

Table  2.— Passenger  Automobiles:  US.  Ap- 
parent Consumption,  U.S.  Producers'  Do- 
mestic Shipments,  Imports  for  Consumption, 
Imports'  Share  of  Consumption,  January- 
June  1979  and  January-June  1980,  and 
relative  increases  or  declines  in  Imports  ar>d 
Producers'     Shipments     in     January-June 

1980.  if  the  Share  of  imports  Is  Held  Con- 
stant at  the  January-June  1979  Level 

JarKI-  Jaru- 

1879  1980 

Actual  Janua'v-June   197i  and  Janu- 
ary-June 1980  dele 
Apparent  consumpt'on—  1 .000 

units _...       5.80  7       -1,7317 

U  S     producers'    domestic    shjp- 

menls— 1  OOP  units  .     4.369  8       309y9 

Imports    lor    consumption— 1.000 

units  1.437  9       '631  8 

Ra'.io  ol  imports  lo  consumption— 

percenl  347  345 

Eslmaled  data  lor  January-June  1980. 
holding  import  share  ot  consumption 
constant  al  January-June  1979  level 
and  using  actual  January- June  1960 
consunplor  data 
•ropons.  d  held  al  January-June 
1979    share    ol    consumption— 

1.000  units (')        '168  7 

US  producers'  domestic  ship- 
ments. It  held  ai  January-June 
1979  sfiaie  ol  consumption— 
1.000  units (')       3  563  0 
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"tighter,"  and  the  refusal  rate  on  auto 
credit  applications  has  grown. 
Unemployment  and  general  inflation 
have  acted  to  reduce  the  real  disposable 
income  of  the  average  consumer,  and  a 
normal  reaction  has  been  to  delay  many 


motor  vehicles."  Such  data  shows  a 
substantial  change  in  buying  habits  from 
the  days  when  trade-ins  were 
encouraged  every  2  or  3  years.  At  the 
same  time,  the  rising  cost  of  fuel  creates 
a  shift  in  demand,  so  that  consumers 


would  abandon  their  large  cars.  Due 
largely  to  unforeseen  events  such  as  the 
Iranian  revolution  and  subsequent  oil 
shortage,  and  because  of  the  lead-time 
problem  associated  with  auto 
production,  U.S.  producers'  plans  for 
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Table  2.— Passenger  Automobiles: —ConX. 


Item 


Janu-  Janu- 
ary- ary- 
June  June 
1979  1980 


Net  change  from  January-June  1979 
10  January- June  1980: 
Total  actual  decline  in  U.S.  pro- 
ducers'iliipmenU— 1.000  units  ...  (')       1,269  9 
Net  decline  due  to  increasing 
import   share   o(   consump- 
tion—1.000  units ('»         463  1 

Net  decline  duo  to  declining 

demand— 1,000  units  (')         8068 

Share  of  declining  shipments 
due  to  declining  demand- 
percent (')  63.5 


<  Not  applicable. 

Source:  Compiled  from  data  presented  m  table  19  of  the 
stall  report. 

Table  Z.— Light  Trucks  and  Cab/Chassis 
Therefor  U.S.  Apparent  Consumption.  US. 
Producers  Domestic  Shipments,  Imports  for 
Consumption,  Imports'  Share  Consumption, 
1978  and  1979.  and  Relative  Increases  or 
Declines  in  Imports  and  Producers'  Ship- 
ments in  1979,  if  the  Share  of  Imports  is 
held  Constant  at  the  1978  Level 


Item 


1978 


1979 


Actual  1978  and  1979  data: 

Apparent         consumption — 1,000 

units 3,909  3      3,155.1 

US.    producers'    domestic    ship- 
ments—1,000  units 3.0498       2.3514 

Imports    lor    consumption— 1.000 

units 859  5  803  7 

Ratio  of  Imports  to  consumption- 
percent 2'9  25.5 

estimated    data     for     1979.     hokjmg 
import   share  of   consumption  con- 
stant at  1978  level  and  using  actual 
1979  consumption  data: 
Imports,  if  held  at  1978  share  of 

consumption— 1,000  units (')         6910 

U  S     producers,    domestic    ship- 
ments, if  held  at  1978  share  ol 

consumptio«>— 1.000  units CI      2,464.1 

Nel  change  from  1978  to  1979: 

Total  actual  decline  in  US.  pro- 
ducers' shipments- 1.000  units  .  (' )         698  4 
Nel  decline  due  to  increasing 

import  share— 1.000  units CI  112  7 

Net  decline  due  to  declining 

demand— 1.000  units C)         5857 

Share  ol  declining  shipments 
due  to  declining  demand- 
percent C)  83  9 

'  Not  applicable 

Source:  Compiled  from  data  presented  m  table  20  of  the 
stall  report. 

Table  4.— Light  Tn/cks  and  Cab/Chassis 
Therefor:  U.S.  Apparent  Consumption.  US- 
Producers  Domestic  Shipments,  Imports  for 
Consumption,  Imports'  Share  of  Consump- 
tion, January-June  1979.  and  January-June 
1980,  and  Relative  Increases  or  Declines  in 
Imports  and  Producers'  Shipments  in  Janu- 
ary-June 1980,  if  the  Share  of  Imports  is 
held  Constant  at  the  January-June  1979 
Level 


Item 


Janu- 
ary- 

Janu- 
ary- 

June 

June 

1979 

1980 

Actual  January-June  1979  and  Janu- 
ary-June 1980  data 

Apparent  consumption— 1.000 

units 


1.9.130        1.014  7 


Table  A.— Light  Trucks  and  Cab/Chassis 
Therefor:  U.S.  Apparent  Consumption,  U.S. 
Producers  Domestic  Shipments,  Imports  for 
Consumption.  Imports'  Share  of  Consump- 
tion, January-June  1979,  and  January-June 
1980,  and  Relative  Increases  or  Declines  in 
Imports  and  Producers'  Shipments  in  Janu- 
ary-June 1980,  if  the  Share  of  Imports  is 
held  Constant  at  the  January-June  1979 
iei^e/— Continued 

Janu-  Janu- 

I.....  ary-  ary- 

"^"'  June  June 

1979  1980 

U  S  producers'  domestic  ship- 
ments-1.000  units 1.181.1  58,9 

Imports     lor     consumption- 1.000 

units    442.3  426,8 

Ratio  ol  imports  to  consumption — 

percent 22,7  42,1 

Estmated  data  lor  January-June  1980. 
holding  import  share  ol  consumption 
constant  at  January-June  1979  level 
and  using  actual  January-June  1980 
consumption  data 
Imports,  if  held  at  January-June 
1979    share    ol    consumption— 

1.000  units C)  230,3 

U  S  producers'  domestic  ship- 
ments, if  held  at  January-June 
1979    share    ol    consumption—  ■ 

1.000  units (')  784.4 

Net  change  from  January- June  1979 
to  January-June  1980 
Total  actual  decline  in  US,   pro- 
ducers'shipments— 1,000  units  ...  C)  593.2 
Net  decline  due  to  increasing 
import   share   ol   consump- 
tion—1 ,000  units (')  196.5 

Net  decline  due  to  declining 

demand— 1.000  units C)         396.7 

Share  ol  declining  shipments 
due  to  declining  demand- 
percent C)  66  9 

'  Not  applicable 

Source:  Compiled  from  data  presented  in  lab'e  20  of  the 
stall  report 

1  believe  that  these  tables 
demonstrate  graphically  why  imports 
are  not  a  "substantial  cause"  of  either 
industry's  present  malaise.  They  suggest 
that  declining  demand  accounted  for 
over  80  percent  of  the  net  decline  in  U.S. 
producers'  domestic  shipments  of  both 
automobiles  and  trucks  from  1978  to 
1979,  as  compared  with  less  than  20 
percent  of  the  decline  in  U.S.  producers' 
domestic  shipments  being  attributable  to 
imports'  increasing  share  of  U.S. 
consumption.  Between  January-June 
1979  and  January-June  1980,  about  two- 
thirds  of  the  decline  in  U.S.  producers' 
domestic  shipments  was  attributable  to 
declining  demand  and  only  a  third  was 
due  to  the  increased  share  of  the  U.S. 
market  accounted  for  by  imports.  Thus, 
even  if  the  import  share  had  been  held 
constant  during  these  critical  18  months, 
and  even  if  all  of  those  sales  which  went 
into  the  increased  import  share  had 
instead  gone  to  U.S.  producers,  domestic 
firms'  sales  still  would  have  fallen  by 
over  80  percent  of  their  actual  decline  in 
1979  and  by  over  60  percent  of  their 
actual  decline  in  January-June  1980. 
While  the  legislative  history  cautions 
against  the  application  of  a  pure 
mathematical  test,  it  is  necessarv  to 


assess  the  relative  impact  of  these 
factors,  and  I  think  these  percentages 
reveal  why  one  is  so  overwhelmingly 
greater  than  the  other. 

Petitioners  would  perhaps  dispute  the 
conclusions  I  draw  from  the  above 
tables  because  the  tables  fail  to  allow 
for  the  theory  that  an  import  increase  in 
the  earlier  period  of  1976-78  could  be 
accountable  for  injury  which  did  not 
become  manifest  until  1979.  However, 
even  if  average  imports,  consumption 
and  domestic  shipments  for  1976-78  are 
compared  to  the  1979  figures,  the  decline 
in  demand  is  still  greater  than  the  import 
factor.  Moreover,  the  above  tables  really 
account  for  the  overall  import  increase 
since  1975.  because  they  postulate  the 
overall  effect  of  the  increased  market 
share  of  imports  caused  by  a  drop  in 
domestic  sales  after  three  years  of 
steady  import  growth.  Thus,  the  above 
analysis  gives  an  accurate  picture  of  the 
demand  and  import  factors  since  1975. 

It  has  been  argued  in  this  case  that  the 
downturn  in  demand  is  itself  a  result  of 
several  factors,  and  that  each  should  be 
assessed  individually  to  determine 
whether  any  single  factor  is  greater  than 
increasing  imports.  To  consider  demand 
in  the  aggregate,  the  argument  goes,  is  to 
cumulate  artificially  what  are  clearly 
separate  causal  elements  in  a  manner 
inconsistent  with  the  purposes  of 
legislative  history  of  Section  201.  Among 
the  separate  and  identifiable  causes 
mentioned  in  this  case  are  inflation, 
unemployment,  rising  interest  rates,  and 
higher  energy  costs.  Undoubtedly,  all  of 
these  factors  played  a  part  in  bringing 
about  the  present  recession  in  new 
vehicle  sales.  Supporters  of  the  petition 
contend  that  none  of  these  factors  alone 
played  as  great  a  role  in  bringing  about 
the  injury  as  increasing  imports.  In  fact, 
the  UAW  brief  contends  that  increasing 
imports  brought  on  much  of  the 
recession,  and  so  the  recession  should 
be  viewed  as  an  effect  rather  than  a 
cause. 

All  of  these  contentions  seek  to 
isolate  and  weigh  separately  the  various 
components  of  a  general  economic 
downturn.  In  reality,  most  of  the  factors 
mentioned  above  have  worked  in  unison 
to  bring  about  what  is  commonly  termed 
a  "recession."  Inflation  in  new  vehicle 
prices  coupled  with  higher  credit  rates 
have  acted  together  to  drive  up  the  total 
costs  of  new  motor  vehicles.  Interest 
rates  have  played  a  particularly 
important  part  in  the  volume  of  auto 
sales,  because  these  are  long-term 
consumer  durable  purchases  where 
credit  financing  is  the  norm.  Not  only 
have  transaction  prices  for  new  vehicles 
and  monthly  payments  for  loans 
increased,  but  credit  has  become 
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consumer  preference.  However,  I  do  not 
believe  that  the  problems  associated 
with  this  shift  in  demand  should  be 
considered  more  important  than  the 
rolatiira  inrroasp  in  imnnrtfiH  nroducts. 


policy  after  decades  of  price  regulation 
are  what  disturbed  the  pattern.  The  auto 
producers  now  see  the  inevitability  of 
the  future  and  are  adjusting  to  meet  it. 
but  I  cannot  find  their  own  management 


demand.  But  by  far  the  greatest 
explanation  of  the  damage  suffered  in 
the  past  18  months  has  been  the 
recession  itself.  Without  it,  there  would 
be  no  serious  injury  today. 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Notices  85201 


"tighter,"  and  the  refusal  rate  on  auto 
credit  applications  has  grown. 
Unemployment  and  general  inflation 
have  acted  to  reduce  the  real  disposable 
income  of  the  average  consumer,  and  a 
normal  reaction  has  been  to  delay  many 
long-term  capital  outlays. 

All  of  these  phenomena  are  part  and 
parcel  of  a  generalized  recession,  which 
is  normally  defined  as  a  period  of 
reduced  economic  activity,  and  which 
can  be  brought  on  by  a  multitude  of 
factors.  Recessions  are  often 
characterized  by  rising  prices,  high 
interest  rates  and  unemployment.  But  to 
say  they  are  comprised  of  a  multitude  of 
causes  is  not  to  say  that  reduced 
demand  in  a  recession  cannot  be  cited 
as  a  single  cause  for  purposes  of  section 
201.  In  fact,  I  have  cited  this  very  factor 
in  several  past  cases, ^*  particularly 
where  we  were  considering  highly 
cyclical  industries  which  fluctuate  with 
the  general  economy.  The  reason  for 
such  a  policy  is  readily  apparent;  if 
decline  in  demand  for  the  product  is  a 
consequence  of  a  general  economic 
downturn,  then  the  inevitable  recovery 
from  the  recession  will  restore  health  to 
the  industry.  This  is  precisely  what 
happened  to  the  automobile  industry 
after  the  downturn  in  1974-75.  Cyclical 
dowmturns  in  the  economy  are  to  be 
expected,  and  must  not  force  a  reliance 
on  unnecessary  import  remedies.  The 
problem  which  auto  producers  confront 
is  one  which  confronts  many  sectors  of 
the  economy  (the  building  industry,  for 
example),  and  it  cannot  be  solved  by 
import  relief. 

Of  course,  it  is  possible  for  imports  to 
be  a  "substantial  cause"  of  seriou.': 
injury  or  threat  thereof  during  a 
recession,  but  only  where  the  absolute 
or  relative  increase  is  of  sufficient 
magnitude  to  outweigh  or  equal  the 
effects  of  the  recession  itself.  As  the 
previously  cited  tables  demonstrate, 
that  is  not  the  case  in  the  present 
investigation. 

The  Shift  in  Demand 

A  general  understanding  of  how 
purchasers  are  reacting  to  changes  in 
the  marketplace  is  helpful  in  assessing 
the  significance  of  the  shift  in  demand 
and  Detroit's  reaction  to  it.  With  the 
high  cost  of  new  cars  and  high  interest 
rates  seriously  affecting  consumer 
confidence,  it  appears  that  a  number  of 
would-be  purchasers  are  keeping  their 
vehicles  longer.  This  is  verified  by  our 
information  regarding  the  average  age  of 


"'Sim.',  e.e  ,  M.uhino  .Nn'dli's,  Inv.  TA-:;(ll-,iH. 
I'SITCPub.  n3Hal  22(1974).  L'nHllincd  L'mvrnu«hl 
Zinc.  Inv.  TA-21)l-3].  IISITC  Pub.  «I4  ill  17. 19 
(197H).  Cilizi'ns  Bund  |CB)  R.idio  TrHnM:i-iv.':s,  Inv 
TA-2(n-29,  rSITC  Pull.  852  29  (ip-flj 


motor  vehicles."  Such  data  shows  a 
substantial  change  in  buying  habits  from 
the  days  when  trade-ins  were 
encouraged  every  2  or  3  years.  At  the 
same  time,  the  rising  cost  of  fuel  creates 
a  shift  in  demand,  so  that  consumers 
who  do  have  the  economic  means  to 
make  purchases  want  a  more  fuel- 
efficient  model.  Some  consumers 
perhaps  see  the  rapid  improvements  in 
fuel  economy  and  decide  to  delay 
purchases  another  year  or  two  until 
their  favorite  models  have  substantially 
better  mileage  ratings.  In  short,  the  rapid 
changes  in  product  mix  may  be  creating 
some  of  the  buying  uncertainty.  The 
shift  to  smaller  cars  also  affects  the 
trade-in  value  of  used  cars,  which  in 
turn  increases  the  cost  of  purchasing  a 
new  model.  All  of  these  problems  result 
in  a  general  reluctance  to  enter  the 
market  until  prices  and  credit  rates 
stabilize,  general  economic  conditions 
improve,  and  buyers  become  convinced 
that  the  new  generation  of  products  are 
sufficiently  fuel-efficient  and  well  made. 

This  theory  of  consumer  behavior 
explains  much  of  the  current 
recessionary  difficulty,  but  it  also  raises 
the  inevitable  question  of  whether  shift 
in  demand  to  smaller  cars  is  itself  a 
more  important  cause  of  serious  injury 
than  increased  imports.  The  facts  speak 
for  themselves  about  the  size  of  this 
change  in  consumer  preference."  One  of 
the  difficulties  in  assessing  such  a  factor 
quantitatively  is  that  it  is  inextricably 
bound  together  with  the  increase  in 
imports.  While  a  shift  from  big  to  small 
is  conceptually  different  than  a  change 
from  domestic  to  imported,  the  fact  is 
that  two-thirds  of  the  recent  increase  in 
small  car  sales  has  accrued  to  the 
benefit  of  importers.  Ultimately,  one 
becomes  involved  in  a  tautological 
debate  about  whether  increased  imports 
of  small  cars  are  an  effect  of  the  shift  in 
demand  or  the  explanation  for  it.  Thus, 
it  is  only  possible  to  make  certain 
qualitative  judgments  about  the  shifting 
product  mix  within  the  domestic 
industry  itself. 

Ordinarily,  the  shift  to  another 
product  within  the  same  industry  should 
not  necessarily  be  injurious  to  that 
industry.  However,  the  lead  times 
associated  with  introducing  new  models 
and  the  magnitude  of  capital 
investments  required  make  the  auto 
industry  unique.  In  order  to  be  able  to 
accommodate  a  shift,  they  must 
anticipate  it  by  3  to  5  years.  Industry 
estimates  of  the  need  to  alter  production 
between  1975  and  1980  did  not 
accurately  predict  how  fast  Americans 


■■■  Priihi'dnnH  Ri'porl  to  Ihe  Commi.ssion  unil 
l'.i;lii!S.  jsiiii'd  Si'ptombor  10.  19H0.  at  \-\^A 
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would  abandon  their  large  cars.  Due 
largely  to  unforeseen  events  such  as  the 
Iranian  revolution  and  subsequent  oil 
shortage,  and  because  of  the  lead-time 
problem  associated  with  auto 
production,  U.S.  producers'  plans  for 
expanding  small  car  output  lagged  far 
behind  the  market  and  its  needs.  In  fact. 
Ford  Motor  Co.  had  made  a  conscious 
decision  not  to  downsize  its  entire  fleet 
as  far  back  as  1976,  and  instead 
concentrated  on  creating  the  entirely 
new  Escort/L>Tix  model.  Thus,  Ford 
found  itself  with  little  flexibility  to 
expand  small  car  production  when 
market  forces  changed,  and  in  addition 
found  itself  needing  to  accelerate  capital 
expenditures  and  squeeze  them  into  .a 
shorter  time-frame  in  order  to  read  to 
sweeping  changes  in  consumer 
preference.  Chrysler  found  itself  in  much 
the  same  situation,  but  it  received 
substantial  Federal  support  which 
helped  to  offset  some  of  its  capital 
expenditures.  Moreover,  its  small  car 
plans  were  further  along  than  Ford's, 
although  Chrjsler  still  had  excess  large 
car  capacity.  Only  General  Motors,  with 
superior  capital  resources,  was  in  a 
position  to  face  the  trend  toward  smaller 
cars.  Its  downsizing  was  well  along,  and 
it  had  substantial  numbers  of  small  car 
models  in  production. 

Clearly  then,  the  rapid  transition  to 
smaller  autos  and  trucks  disturbed  U.S. 
producers'  plans  for  a  slow,  orderly 
transition.  "They  had  hoped  to  finance 
their  plans  for  new,  fuel-efficient  models 
through  the  profits  on  large  autos. 
Without  these  profits  being  generated, 
they  found  themselves  incurring  huge 
capital  costs  when  they  could  least 
afford  them.  Our  investigation  also 
reveals  that  the  profit  margin  on  small 
cars  has  traditionally  been  much  less,  so 
the  industry  found  itself  shifting  into  a 
product  line  which  resulted  in  a  lower 
ratio  of  net  profits  to  sales.  Yet  they 
were  not  producing  such  models  on 
sufficient  economies  of  scale  to  yield  the 
type  of  profits  that  sales  of  large  cars — 
loaded  with  expensive  "extras" — could 
produce. 

All  of  these  factors  unquestionably 
affected  the  profit  picture  of  U.S.  firms. 
Moreover,  the  carrying  costs  to  dealers 
incurred  from  having  high  inventories  of 
large  cars  has  also  been  injurious, 
especially  with  the  higher  interest  rates. 
A  record  number  of  dealers  have  gone 
out  of  business  since  1979.  Thus,  the 
shift  in  demand  must  be  viewed  as  an 
"important  cause"  of  injury  separate 
and  apart  from  the  shift  to  imports. 
Many  of  Ihe  industries'  costs  would 
have  been  incurred  even  if  import 
competition  had  not  existed,  because 
simple  economics  dictated  the  change  in 
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firms  to  changing  consumer  demand 
should  act  to  reduce  the  import  share. 
Thus,  imports  should  not  become  a 
greater  causal  factor  in  the  next  year  or 
two.  It  is  also  worth  noting  that  monthly 

imnnrt   cnlpc  )-in\'0  ar^tiiall^i  rlor^Iincift 


such  a  way  as  to  be  cognizHble  under  section 
201. 

Subsequently,  on  August  4.  the  Ford 
Motor  Company.  Inc.,  "Ford",  filed  a 
petition  which  stated. 


(except  automobile  truck  tractors  and 
truck  trailers  imported  together),  bodies 
(including  cabs),  and  chassis  for  such 
automobile  trucks. 
On-the-highway  passenger 
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consumer  preference.  However,  I  do  not 
believe  that  the  problems  associated 
with  this  shift  in  demand  should  be 
considered  more  important  than  the 
relative  increase  in  imported  products. 
First,  there  is  the  previously  mentioned 
fact  that  two-thirds  of  the  growth  in 
small  cars  has  accrued  to  the  benefit  of 
imports.  Some  have  suggested  that  this 
merely  means  imports,  particularly 
Japanese  vehicles,  were  better  situated 
to  capitalize  on  the  shift  in  demand. 
While  this  is  certainly  true,  it  does  not 
alter  the  fact  that  the  transition  of 
dometic  producers  to  smaller  vehicles 
was  much  less  profitable  in  the  short  run 
because  a  disproportionate  number  of 
small  car  sales  were  going  to  importers. 
Were  it  not  for  the  growing  volume  of 
imported  small  cars,  Detroit  could  have 
undergone  its  present  transformation 
more  profitably  and  perhaps  more 
dramatically.  But  the  awareness  that 
expanding  small  car  output  might  not 
have  expanded  new  car  sales  certainly 
impacted  upon  corporate  decision- 
making regarding  small  vehicles.  Also, 
U.S.  firms  have  found  themselves  unable 
to  charge  sufficient  markups  on  their 
small  models  because  of  import 
competition.  Thus,  I  believe  imports 
were  an  equal  or  greater  problem  for  the 
industry  to  confront  than  the  mere 
transition  to  small  cars. 

1  recognize  that  in  numerical  terms  the 
shift  to  smaller  models  has  been  greater 
than  the  increase  in  imports.  Our  own 
staff  has  concluded  that  this  is  so.-' 
However,  I  think  this  is  a  statistic  which 
is  highly  unreliable  and  misleading.  It 
depends  upon  what  one  classifies  as 
"small  cars,"  an  issue  on  which  there 
are  a  number  of  viewpoints.  Some  U.S. 
compacts  are  not  really  comparable  in 
terms  of  size  or  fuel  mileage  with 
imported  models,  so  the  comparison  is 
not  altogether  justified.  This  is  why  1 
have  relied  on  a  qualitative  rather  than 
a  quantitative  assessment  of  the  relative 
importance  of  these  two  causal  factors. 

Finally,  there  may  be  some 
implication  from  the  record  in  this 
investigation  that  we  should  give  greater 
weight  to  the  shift  in  demand  as  a  cause 
because  the  industry  brought  injury 
upon  itself  by  refusing  to  recognize  in  a 
timely  manner  the  long-term  change  in 
consumer  preference  away  from  "gas 
guzzlers."  This  "self  inflicted  injury" 
theory  has  superficial  appeal.  It  appears 
to  be  popular  among  a  large  segment  of 
the  public.  However,  it  ignores  the  fact 
that  large  car  sales  were  exceedingly 
healthy  in  the  period  1976-78.  Events 
such  as  the  revolution  in  Iran  and  the 
sudden  changes  in  our  Nation's  energy 


-'Prehearing  Report  to  the  Commission  anci 
Parties,  issued  September  10. 19(«).  hI  A-6ti. 


policy  after  decades  of  price  regulation 
are  what  disturbed  the  pattern.  The  auto 
producers  now  see  the  inevitability  of 
the  future  and  are  adjusting  to  meet  it, 
but  I  cannot  find  their  own  management 
misjudgments  or  lack  of  planning  to  be 
superseding  causes  of  injury.  The  long- 
standing obsession  in  the  United  States 
with  large  automobiles  has  many 
explanations.  It  resulted  in  large  part 
from  Federal  price  controls  that  held  the 
price  of  gasoline  at  a  fraction  of  the 
world  price,  a  federally  funded  highway 
system  that  encouraged  use  of  large, 
comfortable  vehicles,  and  a  national 
affluence  that  led  us  to  lose  sight  of  our 
true  resource  limitations.  After  the 
initial  scare  of  gasoline  Unes  and 
shortages  in  1974,  the  American 
consumer  flirted  with  a  shift  to  small 
cars.  The  Government  considered  higher 
gasoline  taxes,  tough  fuel  economy 
standards  and  an  overall  national 
energy  policy.  Most  logical  steps  were 
deferred,  and  the  average  American 
consumer  went  back  to  demanding 
large,  fuel-inefficient  vehicles.  The  auto 
companies  had  shifted  some  production 
to  smaller  cars,  but  were  forced  to  use 
large  rebates  to  sell  many  of  those 
models  in  the  face  of  a  quick  shift  in 
consumer  tastes  back  to  larger  cars. 
Thus,  the  auto  industry  has  had 
considerable  difficulty  in  judging  fickle 
consumers  wishes.  While  it  is  possible 
to  criticize  the  auto  industry  for  a  lack  of 
total  commitment  in  adverfising  and 
merchandising  of  smaller  cars  or  a 
failure  to  recognize  the  inevitable  long 
term  consequences  of  energy  scarcity, 
the  fact  remains  that  the  American 
consumer  was  not  ready  for  the  change 
until  1979.  When  gas  prices  abruptly 
doubled  to  beyond  the  magic  $1.00  per 
gallon  barrier  and  long  lines  returned, 
the  average  consumer  reacted.  Sales  of 
big  cars  plummeted.  Sales  of  small  cars 
increased,  but  not  in  sufficient 
quantities  to  approach  the  decline  in 
large  car  sales.  This  time  everyone 
seems  to  agree  that  fuel  efficiency  has 
become  one  of  the  most  important 
criteria  for  potential  car  buyers,  and  will 
probably  remain  so. 

Summary 

1  find  the  overall  decline  in 
consumption  brought  about  by  the 
current  recession  to  be  a  greater  cause 
of  serious  injury  than  increased  imports. 
I  also  find  that  the  shift  in  consumer 
demand  is  an  important  cause  of  the 
present  injury,  but  it  is  not  in  and  of 
itself  a  greater  cause  than  the  relafive 
import  increase.  Increased  imports  made 
it  difficult  for  U.S.  firms  to  conduct  the 
transition  to  smaller  vehicles,  thus 
impairing  their  competitiveness  and 
inhibiting  a  faster  shift  to  meet  changing 


demand.  But  by  far  the  greatest 
explanation  of  the  damage  suffered  in 
the  past  18  months  has  been  the 
recession  itself.  Without  it,  there  would 
be  no  serious  injury  today. 

Undoubtedly,  there  will  be  debate 
about  the  appropriateness  of  the 
majority's  causation  determination.  This 
is  an  area  of  legal  poUcy  that  is  by  its 
very  nature  controversial  and 
subjective.  There  are  those  who  might 
disagree  with  the  policy  of  treating 
demand  as  a  separate  cause,  but  1 
believe  this  policy  makes  good  sense.  It 
is  our  task  under  the  statute  to  find 
"substanUal  cause,"  and  despite  the  fact 
that  I  realize  imports  are  an  "important" 
cause  of  the  problem,  they  do  not  satisfy 
the  strict  criteria  of  Section  201.  Perhaps 
the  dilemma  which  this  determination 
posed  for  me  was  best  summed  up  by 
the  court  in  the  famous  case  of  Palsgraf 
V.  Long  Island  Railway.  ^ 

The  proximate  cause,  involved  as  it  may  be 
with  many  other  causes,  must  be,  at  the  least, 
something  without  which  the  event  would  not 
happen.  The  court  must  ask  itself  whether 
there  was  a  natural  and  continuous  sequence 
between  cause  and  effect.  Was  the  one  a 
substantial  factor  in  producing  the  other? 
Was  there  a  direct  connection  between  them, 
without  too  many  intervening  causes?  Is  the 
effect  of  cause  on  resuH  not  too  attenuated? 
Is  the  cause  likely,  in  the  usual  judgment  of 
mankind,  to  produce  the  result?  Or,  by  the 
exercise  of  prudent  foresight,  could  the  result 
be  foreseen?  Is  the  result  too  remote  from  the 
cause,  and  here  we  consider  remoteness  in 
time  and  space?  *  *  *  We  draw  an  uncertain 
line,  but  draw  it  we  must  as  best  we  can. 

In  addition  to  concluding  that 
increased  imports  are  not  a  substantial 
.  cause  of  the  serious  injury  which 
presently  exists.  I  also  believe  they 
could  not  be  a  substantial  cause  of  any 
threat  thereof.  U.S.  small  car  production 
is  steadily  increasing.  The  three  major 
manufacturers  have  begun  introducing 
their  new  generaUon  of  front  wheel 
drive,  fuel  efficient  vehicles.  We 
received  extensive  testimony  that  such 
products  were  fully  competitive  and 
would  revolutionize  the  automobile 
industry.^'  As  such  products  come  on 
stream  the  import  share  of  the  small  car 
market  should  decline,  particularly  if 
demand  picks  up.  Of  course,  if  we 
remain  in  a  deep  recession  with  high 
interest  rates  it  is  probable  that  the 
present  critical  state  of  the  industry  will 
continue  for  some  time.  However,  the 
adjustment  already  made  by  domestic 


^"248  N.Y.  339,  162  N.E.  99  (1928)  (Andrews.  I.. 
dissenting)  (emphasis  supplied). 

"  The  prehearing  brief  of  the  UAW  quotes  .t 
report  that  the  domestic  industry  will  increase  its 
production  of  the  smaller,  more  fuel-efficient  cars 
from  1.750.000  vehicles  in  1980  to  7.210,0(K)  vehicles 
in  1983.  Prehearing  Brief  of  United  .\iilii  Worktrs  st 
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number  of  different  types  of  cargo  or 
passenger  containers  may  be  attached. 
The  cab/chassis  are  imported  under 
TSUS  item  692.20,  with  a  special  item 
692.21  for  these  items  imported  under 
the  APTA.  The  column  1  rnte  of  duty  on 


which  operate  assembly  plants  in 
Canada.  The  vehicles  produced  in  those 
plants  before  1980  were  mostly  those 
large  vehicles  which  have  difficultly 
competing  with  other  imports. 
Clearly  there  is  a  significant  cross- 


under  Article  XIX  of  the  General 
Agreement,  the  international  escape 
clause  upon  which  section  201  is  based. 

The  Autopact  is  a  brief  bilateral 
agreement  of  unlimited  duration.  The 
preamble  begins  with  a  statement  that 
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firms  to  changing  consumer  demand 
should  act  to  reduce  the  import  share. 
Thus,  imports  should  not  become  a 
greater  causal  factor  in  the  next  year  or 
two.  It  is  also  worth  noting  that  monthly 
import  sales  have  actually  declined 
since  August,  1980.'- This  seems  to 
suggest  that  import  volume  has  peaked, 
and  that  there  would  only  be  a 
noticeably  higher  import  market  share  if 
demand  for  automobiles  continued  to 
decline.  Such  a  decline  in  demand 
would  only  dramatize  the  causal  link  to 
recessionary  factors  which  I  have 
already  cited  as  the  major  problem. 

Views  of  Vice  Chairman  Michael  ]. 
Calhoun 

In  this  investigation  under  section  201 
of  the  Trade  Act  of  1974.  we  are  called 
upon  to  determine 

whetlier  an  article  is  being  imported  into  the 
United  States  in  such  increased  quanlilies  us 
to  be  a  substantial  cjuse  of  serious  injury,  or 
the  threat  theieof.  to  the  dome.slit:  industry 
producing  an  article  like  or  directly 
competitive  with  the  imported  article. ^^ 

After  reviewing  the  record  and 
considering  the  statute  and  the 
legislative  history,  I  have  deterniitied 
that  the  requirements  of  section  201 
have  not  been  met  and,  thus,  cannot 
recommend  relief  for  the  industry.  I 
reach  this  conclusion  because  I  do  not 
find  that  imports  are  a  substantial  ciiuse 
of  serious  injury  as  substantial  cau.se  is 
defined  in  section  201(b)(4).  The  reasons 
for  this  determination  are  discussed 
below. 

Imported  Article 

The  June  12, 1980  petition  filed  in  this 
investigation  by  the  Internationdl  Union. 
United  Automobile,  Aerospace  and 
Agricultural  Implement  W'orkers  of 
America  ("UAW")  requested  "relief 
from  import  competition  from  passenger 
curs,  light  trucks,  vans  and  genc^ral 
utility  \ehicles  from  Japan,  West 
Germany,  and  countries  other  than 
Canada."  '^Subsequently,  the 
Commission  initiated  this  inxestigation 
lu  determine  whether  automi)bile  liucks. 
except  tiulomobile  truck  tractors  and  truck 
trailers  imported  together:  on-the-high\vay. 
passengi-r  automobiles;  and  bodies  (ini:Iiidinjj 
cabs)  and  chassis  for  automobile  trucks 
except  truck  tractors  ^^are  being  imporled  in 


■'■-'Data  compiled  by  IISMC  st.if!  fniin  pul)li( 
sources. 

"Scctiiin  2ni(bl(l).  19  H.S.C.  22';i|blll). 

""  Pi'litiun  tor  R.?licf  under  Scclinn  201  of  llii- 
Tradr  Acl  of  1974  fiom  Inipoil  Coinpelitior  trnni 
Imported  I'assenser  Cars,  l.ighl  Trucks.  V.uis.  and 
l'lilit>  Vfhirles  Ihcri-inaricr  "VAW  IVlilion"),  p.  2. 

'45  VR  45731,  July  7,  IBSO.  The  Federal  Roaistet 
nolM.c  delineates  the  broad  calegc)r\  of  inipoiled 
articles  which  are  subject  to  an  iniesligalion,  but 
the  notice  dors  nol  defme  the  domestii-  induslix. 
The  delerniinaliun  of  which  conip.inies  .ire 


such  a  way  as  to  be  cognizable  under  section 
201. 

Subsequently,  on  August  4.  the  Ford 
Motor  Company,  Inc.,  "Ford",  filed  a 
petition  which  stated, 

|tlhe  imported  articles  which  have  caused 
serious  injury  and  are  threatening  more 
serious  injury,  to  the  U.S.  automotive  industry 
are  passenger  cars,  including  station  wagons, 
■  *   *  and  light  trucks,  vans,  .ind  general 
utility  vehicles  *  *  *.'* 

The  Commission's  Notice  of  Receipt  of 
the  Ford  petition  ''did  not  change  the 
scope  of  the  investigation  instituted 
pursuant  to  the  UAW  petition.  Thus,  to 
determine  the  framework  for  an  analysis 
of  whether  the  criteria  under  section  201 
have  been  met,  it  is  necessary  first  to 
determine  the  relevant  article  or  articles 
being  imported. 

No  legislative  history  guides  us  in 
defining  the  article  being  imported. 
Giving  the  word  its  plain  meaning,  using 
Webster's  Third  New  International 
Dictionary,  an  article  is  "a  thing  of  a 
particular  class  or  kind  as  distinct  from 
a  thing  of  another  class  or  kind."  Since 
the  definition  of  the  imported  article 
focuses  the  investigation  and  since  relief 
under  section  201  is  a  derogation  from 
our  international  commitments,  it  would 
seem  apparent  that  the  Congress 
intended  the  scope  of  the  investigation 
to  be  narrowed  to  permit  an  assessment 
of  the  impact  of  as  specifically 
described  a  "thing"  as  practicable.''' 
Article,  then  should  be  defined  as 
narrowly  and  precisely  as  possible, 
more  so  than  simply  a  TSUS  category  if 
necessary  so  as  to  allow  the  greatest 
precision  in  assessing  impact. 

For  the  reasons  discussed  in  this 
section,  I  conclude  that  the  items  subject 
to  this  investigation  form  three  broad 
classes  or  kinds,  and,  thus,  can  be 
divided  into  three  articles;  (1)  on-lhe- 
highway  passenger  automobiles:  (2)  light 
automobile  trucks  10.000  pounds  gross 
vehicle  weight  ("gvvv")  or  less  (except 
automobile  truck  tractors  and  truck 
trailers  imported  together),  bodies 
(including  cabs),  and  chassis  for  such 
automobile  trucks;  (3)  medium  and 
heavy  trucks  of  over  1000  pounds  gvw 


producers  of  articles  like  or  directly  compo'itive 
with  Ihe  imported  article  is  m.idc  by  the 
Commission  at  a  much  later  st.ige  in  the 
itueslig.ilion. 

"  Petition  for  Relief  from  Increased  Imports  of 
l',issenger  Cars.  Light  Trucks.  Vans,  and  L'lilily 
Vehicles  under  Section  201  of  Ihe  Trade  Act  of  1974 
(Ford  Petition)  p.  10. 

'"45  VR  55873.  August  21.  1980 

'"When  Congress  uses  the  tcfrni  "aibcles"  il 
sometimes  intends  il  to  have  a  broad  meaning, 
including  almost  every  separate  substance  or 
maleii.il.  and  al  other  limes  to  haie  a  nanower  or 
more  reslricli'd  meaning.  Its  significance  in  each 
case  must  be  determined  tiom  Ihi  context.  .M.ivsh.ill 
Co..  Inc..  I't  al.  vs.  U.S..  320  F.  Supp,  liKW.  ))5  Cusl. 
Cl.  t)2').  CD.  4148(1970). 


(except  automobile  truck  tractors  and 
truck  trailers  imported  together),  bodies 
(including  cabs),  and  chassis  for  such 
automobile  trucks. 

On-the-highway  passenger  ■ 
automobiles  are  described  in  TSUS  item 
692.10  with  a  special  item  692.11  for 
these  articles  when  imported  from 
Canada  under  the  Automotive  Products 
Trade  Act  of  1965  ("APTA")  (19  U.S.C. 
2001).  The  column  1  rate  of  duty  is  being 
reduced  from  3  percent  ad  valorem  to  2.5 
percent  ad  valorem  in  5  annual  stages 
beginning  January  1, 1980.^*  The 
Canadian  vehicles  are  imported  free  uf 
duty.  A  very  important  characteristic  of 
these  on-the-highway  passenger 
automobiles  being  imported  into  the 
United  States  is  that,  conservatively.  80 
percent  tend  to  be  smaller,  more  fuel- 
efficient  automobiles  largely  from  Japan 
while  the  remaining  20  percent  tend  to 
be  larger,  less  fuel-efficient  automobiles 
largely  from  United  States  subsidiaries 
in  Canada.*'' 

Automobile  trucks  are  described  in 
TSUS  item  692.02.  with  a  special  item 
692.03  for  vehicles  imported  from 
Canada  under  the  APTA.  The  column  1 
rate  of  duty  on  TSUS  item  692.02,  when 
valued  at  Sl.iXlO  or  more,  is  8.5  percent 
ad  valorem.  However,  as  a  result  of  a 
trade  dispute  between  the  United  States 
and  the  European  Economic  Community, 
these  trucks  are  temporarily  subject  to 
duties  at  a  rate  of  25  percent  ad 
valorem. ""  The  Canadian  vehicles  are 
imported  free  of  duty. 

Although  the  scope  of  this 
investigation  included  medium  and  lar^e 
trucks  (except  automobile  truck  tractors 
and  truck  trailers  imported  together) 
which  are  heavy  duty  commercial 
vehicles,  the  petitioners  were 
particularly  concerned  with  finished  or 
unfinished  automobile  trucks  with  a 
gross  vehicle  weight  of  10,000  pounds  or 
less,  popularly  termed  "light  trucks." 
Light  trucks  include  pickups,  vans, 
general  utility  vehicles  and  certain 
wagons.  In  contrast  to  on-the-highway 
passenger  automobiles,  which  are 
designed  for  the  transportation  of 
passengers,  these  light  trucks 
traditionally  have  been  designed 
primarily  for  the  transportation  of  cargo 
and  a  driver. 

Because  of  the  concern  with 
unfinished  trucks,  our  investigation  also 
encompassed  bodies  (including  cabs) 
and  chassis  for  trucks,  A  cab/chassis  is 
a  pickup  cab  on  a  chassis  to  which  a 


="  Pies  Proc  4707.  44  FR  72348.  December  11. 
1979  Thus  the  r.ite  is  currently  2.9  percent  ad 
valorem. 

■"'  For  d  discussion  of  these  categorizations  see 
the  Ire.itmenI  of  Industry.  ..//xj. 

■"  Pres.  Piui .  3504.  28  FR  i:)247.  December  6. 1903, 
shown  al  it.  m  945.09  of  the  TSCS. 
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Trade  Act  of  1965  (19  U.S.C.  2001).  The 
implementing  provisions  refer  to 
proclamations  and  modifications  of 
/or/T/"  treatment: 

The  President  is  authorized  to  proclaim  the 
modification  of  the  Tariff  Schedules  of  Ihe 


production,  provided  the  rights  of  other 
Contracting  Parties  are  protected.''*^ 
As  further  support  for  its  position. 
Ford  cited  the  Commission's 
determination  in  Bolts,  Nuts,  and  Large 
Screws  of  Iron  or  Steel,  Investigation 


TA        nr\^       o^      f  TOTT'r-'    TA..1_ 


the  Autopact  and  the  implementing 
legislation. 

In  sum,  this  treatment  of  Ford's 
argument  leads  to  the  simple  conclusion 
that  those  articles  entering  the  United 
States  from  Canada,  the  Autopact  and 
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number  of  different  types  of  cargo  or 
passenger  containers  may  be  attached. 
The  cab/chassis  are  imported  under 
TSUS  item  692.20,  with  a  special  item 
692.21  for  these  items  imported  under 
the  APIA.  The  column  1  rate  of  duty  on 
these  items  is  4  percent  ad  valorem. 
1  lowever,  to  implement  a  decision  of  the 
United  Stales  Court  of  Cu.stoms  and 
Patent  Appeals, ■'^  the  United  States 
Customs  Service  reclassified  imported 
lightweight  cab/chassis  under  item 
692.02,  making  them  dutiable  at  the 
temporary  rate  of  25  percent  ad 
valorem.*-'  The  Canadian  items  are 
imported  free  of  duty  undi^r  ilcrm  692.0.1 
of  the  TSUS. 
Wc/n,V  Imported  into  tin'  L'nilpd  States 

Under  the  statute,  the  .irlicle  whose 
impact  is  being  assessed  must  be 
•'imported  into  the  United  Sl.ites."  In 
this  context.  Ford  has  made  a  novel 
argument  concerning  articles  entering 
the  country  under  the  APTA.  It  is  Ford's 
position  that  these  items  are  not  being 
imported  into  the  United  Stales  because 
there  is  a  single,  unified  North  American 
common  market  for  the  manufacture  and 
distribution  of  new  cars  and  trucks.  The 
level  of  shipments  of  automobiles  from 
Canada  is,  to  some  extent,  coordinated 
by  the  domestic  parent  companies  who 
are  the  purchasers  of  most  of  the 
Canadian  items.  The  average  Ford 
vehicle  entering  the  United  States  from 
Canada  has  an  aggregate  United  States 
content,  as  a  percentage  of  dealer 
wholesale  price,  in  excess  of  75  percent. 
Further,  Ford  argues  that  the  special 
status  of  these  items  is  recognized  under 
APTA  and  the  relevant  waiver  obtained 
by  the  United  States  under  Article  XXV 
of  the  General  Agreement  on  Tariffs  and 
Trade  (the  "General  Agreement"). ''■'  In 
short,  Ford  contends  that  these  captive 
imports,  as  distinct  from  others,  ought 
not  to  be  considered  as  imports  for 
purposes  of  this  investigation.^ '' 

I  find  no  basis  for  supporting  this 
argument.  Because  of  the  importance  of 
the  automotive  trade  between  the 
United  States  and  Canada.  I  shall 
address  Ford's  position  in  some  detail.  1 
should  note,  however,  that  even  if 
Canadian  imports  were  not  included  as 
imports,  my  determination  would  be  no 
different. 

General  Motors  Corporation  ("CM  "). 
Ford,  Chrysler  Corporation  ("Chrysler '), 
and  the  American  Motors  Corporation 
("AMC")  have  Canadian  subsidiaries 


which  operate  assembly  plants  in 
Canada.  The  vehicles  produced  in  those 
plants  before  1980  were  mostly  those 
large  vehicles  which  have  difficultly 
competing  with  other  imports. 

Clearly  there  is  a  significant  cross- 
border  trade  between  the  United  States 
and  Canada,  with  domestic  producers 
responsible  for  that  trade  and  its  impact. 
Each  U.S.  manufacturer  has  a  significant 
role  in  the  operations  of  its  Canadian 
subsidiary  and,  consequently,  may 
direct  those  operations  in  a  manner 
which  is  not  harmful  to  the  parent. 
Nevertheless,  those  very  operations 
might  have  an  adverse  impact  on 
another  U.S.  manufacturer  or  on  the 
workers  formerly  involved  in  production 
operations  transferred  from  the  U.S. 
parent  to  the  Canadian  subsidiary. 
Because  of  the  significance  in  volume 
and  value  of  these  captive  imports,  any 
investigation  which  excluded  them  from 
the  definition  of  imports  would  be 
severely  distorted. 

Furthermore,  there  is  no  support  for 
Ford's  contention  that  there  is  a  legal 
basis  for  determining  that  these  articles 
are  not  being  imported  into  the  United 
States."^ 

Ford  cites  the  Agreement  Concerning 
Automotive  Products  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Canada  "  (the  "Autopact")  as  legal 
support  for  excluding  the  captive 
imports  from  Canada  from  our  definition 
of  imports.  Basic  to  Ford's  argument  is 
the  notion  that  the  Autopact  is  more 
than  a  bilateral  agreement  concerning 
tariffs  and  that  it  creates  a  common 
market  for  trade  in  certain  automotive 
vehicles  and  parts. 

The  fact  that  the  Autopact  has  been 
iplemented  as  a  tariff  agreement 
although  i!  is  a  logical  extension  of  the 
integration  of  the  U.S.  and  Canadian 
automotive  industries.  Moreoever,  it 
expressly  permits  the  application  of 
section  201  to  duty-free  automotive 
imports  from  Canada  by  providing  that 
each  country  may  enforce  its  rights  '* 


'■-  Uinsv-Heddvn,  Div.  Vicloi  Cumplnni-tfr  Corp 
%    i:.S.  600  ¥.  2d  799  (CCPA  lim). 

• '  ID  80-137,  45  FR  35057.  M.i>  :::i   H'MO 

'♦Ford  Petition,  pp.  1&-21 

•*■■'  Ford  received  no  support  for  its,  (Kisitn.n  F.\fn 
Ford  did  not  make  a  simil«r  Hrgiimcnl  ( i.nrcrning 
Ceiptive  imports  from  olhpr  countries 


"•Cnntr;iSt  section  201(I))|3|(A).  wliicli  seems  to 
.issume  ihrtt  c:ipilive  imports  will  he  included  in  the 
domeslir  indiislrv 

'■«)t.  i;,\-T  S.  31.  17  t  ST  1372.  T  IAS  No.  H0<)3 
(I9fi.^). 

"■Under  A'ticle  III  of  the  Autopiict  "The 
commitments  m,Hle  by  the  two  Governments  in  this 
.Agreement  sh.ill  not  preclude  action  by  either 
GcnemmenI  consistent  with  its  ol)!in.ition  under 
I'jrt  II  of  the  Cener.il  .Agreement  on  Tariffs  and 
Trade."  P.oi  II  of  the  General  .Agreement  contains 
(he  provisions  which  relate  lo  nontariff  barriers  to 
international  traile.  including  Article  Xl.X. 
Conccrning  Article  III  of  the  .Autnp.irt.  the  GATT 
Working  P.irty  which  examiiictl  the  .Aulop.ict  was 
lold  lh.it  the  parlies: 

"had  wished  lo  reseve  their  right  lo  lake  certain 
ailion  I  .•.s-o-r;.s  each  olh(-r  in  accordance  with  the 
articles  of  the  GAIT  referri'd  to  and  that  the 


under  Article  XIX  of  the  General 
Agreement,  the  international  escape 
clause  upon  which  section  201  is  based. 

The  Autopact  is  a  brief  bilateral 
agreement  of  unlimited  duration.  The 
preamble  begins  with  a  statement  that 
describes  the  two  governments  as 
"determined  to  strengthen  the  economic 
relations  between  their  two  countries" 
and 

Recognizing  thnt  an  expansion  of  trade  can 
best  be  achieved  through  the  reduction  or 
elimination  of  tariff  and  all  other  barriers  to 
trade  operating  lo  impede  or  distort  4he  full 
and  efficient  development  o^  each  country's 
trade  and  industrial  potential; 
(emphasis  added). 

The  substantive  provisions  of  the 
Autopact  arerontained  in  its  Articles  1- 
V  and  its  annexes.  Article  I  is  most 
germane.  It  stops  short,  however,  of 
mentioning  a  common  market. 

The  Report  of  the  Committee  on 
Finance  on  the  Automotive  Products 
Trade  Act  of  1965  is  supportive  of  this 
interpretation:  "The  agreement  permits 
either  government  to  take  action 
consistent  with  its  obligations  under 
Part  II  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  Art.  II.  Part  of 
the  GAIT  includes  provisions 
permitting  contracting  parties  to  take 
antidumping  measures  and  escape 
clause  actions.  In  this  connection  it 
should  be  made  clear  that  nothing  in  this 
agreement  nor  in  this  enabling 
legislation  acts  to  dull  the  operation  of 
our  remedial  statutes."  Sen.  Rep.  782, 
89th  Cong.,  1st  Sess.,  7  (1965),  USCAN 
3670,  3676. 

The  Governments  of  the  United  States 
and  Canada,  pursuant  to  the  above 
principles  [in  the  Preamble],  shall  seek 
the  early  achievement  of  the  following 
objectives: 

(a)  the  creation  of  a  broader  market  for 
automotive  products  within  which  the  full 
benefits  of  specialization  and  large-scale 
production  can  be  achieved; 

(b)  The  liberalization  of  United  States  and 
Canadian  automotive  trade  In  respect  of 
tariff  barriers  and  other  fec/ors  tending  to 
Impede  it.  with  a  view  to  enabling  the 
indvstries  of  both  countries  to  participate  on 
a  fair  and  equitable  basis  In  the  expanding 
total  market  of  the  two  countries:  " 
(emphasis  added) 

Although  Article  I  speaks  of  broad 
objectives.  Article  II  limits  the 
immediate  impact  of  the  Autopact  to  the 
granting  of  duty-free  treatment  to  the 
imports  specified  in  the  annexes. 

The  United  States  implemented  the 
Autopact  in  the  Automotive  Products 


formulation  in  Article  III  had  appeared  the  simplest 
way  of  doing  this.  This  article  was  not  intended  lo 
affect  the  rights  and  obligations  of  third  countries 
under  Ihe  General  Agreement.  (BISU.  Thi,  Irenth 
Supplement.  112. 115.)" 
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In  1979,  of  the  3,101,990  automobiles 
exported  from  Japan,  1.546,740  or  .50 
percent  were  exported  to  the  United 
States.*"  In  contrast  630.216  or  20      • 
percent  were  exported  to  Ihe  nine 


percent  in  1978  and  55  percent  in  1979. 
The  ratio  of  46  percent  in  the  first  6 
months  of  19:'9  contrasts  with  a  high  of 
67  percent  in  the  same  period  of  1980. 

United  States  producers'  captive 
imnnrts  of  lieht  trucks  and  cab/chassis 


the'imported  article  comprises  the 
domestic  industry.  In  its  analysis  of 
injury,  the  Commission  takes  into 
account  the  financial  and  economic 
impact  of  the  imported  article  under 
investigation  on  these  producers.  Thus, 
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Trade  Act  of  1965  (19  U.S.C.  2001).  The 
implementing  provisions  refer  to 
proclamations  and  modifications  of 
/oW//"  treatment: 

The  President  is  authorized  to  proclaim  the 
modification  of  the  Tariff  Schedules  of  Ihe 
United  States  provided  for  In  Title  IV  of  this 
Act." 

The  only  general  reference  to  the 
broader  objectives  of  Article  I  of  the 
Autopact  is  contained  in  section  205  ^° 
of  the  legislation  concerning  special 
reports  by  the  President  lo  the  Congress. 
The  President  was  required  to  advise 
the  Congress  of  the  progress  made 
toward  the  achievement  of  the 
objectives  of  Article  I  of  the  Autopact 
and  recommend  those  further  steps, 
including  legislation,  necessary  for  the 
achievement  of  the  purposes  of  the 
Autopact  and  the  implementing 
legislation. 

Pursuant  to  the  authority  granted  by 
Congress,  the  President  has  issued  two 
proclamations  concerning  tariff 
treatment,"  which  is  shown  in  Subpart 
B,  Part  6,  Schedule  6  of  the  TSUS  and 
headnote  2  thereof. 

The  legislative  history  °^of  the 
Automotive  Products  Trade  Act  of  1965 
provides  no  more  helpful  explanation  of 
the  Autopact  and  Congressional  intent. 
It  is  noteworthy,  though,  that  strong 
minority  views  were  submitted  by 
Senators  Ribicoff,  Hartke  and  Gore." 
Their  primary  concern  was  that — 

This  legislation  is  special  Interest 
legislation  of  the  most  restrictive  sort,  the 
opposite  of  free  trade,  detrimental  lo  our 
balance-of-payment  situation  and  harmful  lo 
American  industry  and  jobs.*'' 

The  waiver  '^granted  by  the 
contracting  parties  to  the  United  States 
for  its  discriminatory  implementation  of 
the  Autopact  was  clearly  a  waiver  of  the 
obligations  concerning  customs 
treatment  imposed  upon  the  United 
Stales  under  Article  1:1  of  the  General 
Agreement.  The  contracting  parties 
seemed  to  consider  the  Autopact  to  be 
limited  to  tariff  treatment.  No  mention 
was  made  of  Article  XXIV  (relating  to 
customs  unions  and  free-trade  areas). 
The  preamble  to  the  waiver  and  the 
waiver  itself  repeatedly  refer  to  "duty- 
free treatment"  and  "customs  duties." 
Further  reading  leads  to  the  conclusion 
that  the  waiver  was  granted  to  further 
the  international  rationalization  of 


production,  provided  the  rights  of  other 
Contracting  Parties  are  protected.'*** 
As  further  support  for  its  position. 
Ford  cited  the  Commission's 
determination  in  Bolts,  Nuts,  and  Large 
Screws  of  Iron  or  Steel,  Investigation 
No.  TA-201-37,  USITC  Pub.  No.  924 
(1978),  Certain  of  the  imported  articles 
in  that  investigation  were  imported  from 
Canada  under  the  Autopact,  In  that 
investigation,  in  which  only  three 
Commissioners  participated. 
Commissioners  Moore  and  Bedell  found 
in  the  affirmative  (threat  and  serious 
injury,  respectively).  In  the 
Determination  of  the  Commission  it  was 
stated: 

The  Commission  makes  no  determination 
with  respect  to  imports  of  the  subject  articles 
from  Canada  admitted  free  of  duly  as  original 
equipment  for  motor  vehicles  under  item 
646.79  of  the  TSUS." 

Commissioner  Bedell,  in  separate 
views  explained, 

Itjhere  Is  insufficient  information  at  this  lime, 
in  my  opinion,  for  me  to  make  a 
determination  with  respect  to  these  Canadian 
articles.^' 

Moreover,  Commissioner  Alberger. 
voting  in  the  negative,  made  his 
determination 

with  respect  to  all  the  imported  articles  under 
investigation.  Including  these  Canadian 
articles.^' 

Thsu,  it  is  not  correct  to  state  that  the 
Commission  excluded  the  Canadian 
items  from  its  consideration  because  of 


"19  U.S.C.  20111a). 
"■"Id.  at  2015. 

■'  Proc.  .No,  3G82.  30  F.R.  13683.  October  21.  HKiS 
and  Proc.  No.  3743.  31  F.R.  12lX)3.  Seplcmbei  B.  liWli, 

■-1905  U.S.C.C.A.N.  3670. 
"Id.  at  p.  3"05. 

•■ll>id. 

'■■■DISU.  Fourteenth  Supplement.  37. 


■'"'"Having  been  notified  thai  the  governments  of 
the  United  States  of  America  and  Canada 
concluded.'   *  "  an  agreement /;;w/(y;;i<,' fo/-rfu/y- 
fren  Irpatmenl  for  trade  in  automotive  products 
Ijelween  their  two  countries:  '  *   '  Considering  that 
the  automotive  industries  of  the  United  Si-^tes  and 
Canada  are  characterized  by  an  exceptionally  high 
degree  of  integration,  and  Considering  that  by 
reason  of  the  close  similarity  of  market  rondi.'iuns 
in  Ihe  livo  countries  and  the  close  relationship 
which  exists  and  could  be  further  developed  in  their 
prmhu-lion  feoV/Z/cs  of  automotive  products,  there 
are  special  factors  which  offer  exceptional 
opportunitites  further  both  to  rationalize  the 
production  of  automotive  products  in  the  two 
countries  and  integrate  production  fai  ilities  and  to 
increase  the  efficiency  of  United  States/Canadian 
production:  Considering,  moreover,  that  the 
Government  of  the  United  States  accepts  that  Ihe 
facilities  granted  in  paragraph  1  below  |re!a!ing  to 
the  discriminatory  duly-free  treatment]  should  nol 
be  used  in  a  way  to  prejudice  the  interests  of  other 
contracting  parlies  and  that  it  is  nol  its  intention  to 
cause  imports  into  the  United  States  market  of 
automotive  products  imported  from  Canada  lo 
replace  imports  of  like  products  from  other  sources; 

■   "."  (emphasis  added)  Substantively,  the  waiver 
contains  the  waiver  itself  (Article  I)  and  several 
consult.ition/dispute  resolution  provisions  designed 
lo  protect  the  trade  interests  of  third  party 
Contracting  Parties,  particularly  if  problems  of  trade 
diversion  develop.  An  annex  lists,  in  terms  of  TSl'S 
iti:m  numbers,  the  automotive  products  which  m.iy 
receive  the  duty-free  lre,itmenl. 

^■TA-201-37.  p.  4. 

"Id.  p.  9. 
"Id.  p.  4 


the  Autopact  and  the  implementing 
legislation. 

In  sum,  this  treatment  of  Ford's 
argument  leads  to  the  simple  conclusion 
that  those  articles  entering  the  United 
States  from  Canada,  the  Autopact  and 
APTA  notwithstanding,  are,  under  the 
statute,  being  imported  into  the  United 
States. 

Increased  Quantities 

The  statute  further  requires  the 
Commission  to  determine  whether  an 
article  is  being  imported  into  the  United 
States  "in  such  increased  quantities"  as 
to  be  a  substantial  cause  of  serious 
injury  or  the  threat  thereof  to  the 
domestic  industry.  The  increase  in 
quantity  may  be  either  actual  or  relative 
to  domestic  production.  It  is  my  view 
that  imports  of  automobiles  and  light 
trucks  satisfy  this  requirement  and 
imports  of  heavy  trucks  do  not. 

It  is  undisputed  that  the  quantity  of 
imports  of  automobiles  and  light  trucks 
has  increased  since  1975  both  in  actual 
numbers  and  relative  to  domestic 
production.  The  contrary  is  true  with 
regard  to  medium  and  heavy  trucks. 
When  the  data  are  reviewed,  two  facts 
are  striking:  The  increase  in  imports 
from  Japan  and  the  extent  of  captive 
imports  by  United  States  producers. 

Regarding  automobiles,  total  imports 
for  consumption  of  passenger 
automobiles  increased  in  actual 
numbers  from  2,047,702  in  1975  lo  a  peak 
of  2.928.055  in  1978.  before  dropping  to 
2,797,083  in  1979.  During  the  first  6 
months  of  1980, 1,631,767  automobiles 
were  imported,  an  increase  of  about 
200,000  cars  or  about  13  percent  over  the 
same  period  in  1979.  Of  the  4  percent 
decrease  in  1979  compared  with  1978, 
Canada's  decrease  was  the  largest  (19 
percent)  even  surpassing  that  of  the 
Federal  Republic  of  Germany  (12 
percent).*" In  contrast,  imports  from 
Japan  increased  4  percent  from  1978  lo    . 
1979,  but  increased  31  percent  in  the  6 
month  period  January-June  1980 
compared  with  the  same  period  in  1979, 
probably  because  of  the  large 
inventories  held  in  1979  had  been 
depleted. 

As  a  percentage  of  total  imports  for 
consumption  of  passenger  automobiles, 
Japan's  share  has  steadily  increased 
from  33.6  percent  in  1975  to  52.2  percent 
in  1978,  56.9  percent  in  1979  and  61.9 
percent  in  the  first  6  months  of  1980. 


"Certain  Motor  Vehicles  and  Certain  Chassis 
and  Bodies  Therefor.  Report  to  Ihe  President  on 
Investigation  No.  TA-201-44.  Dec.  21.  1980  (Ihe 
'Report"),  p.  A-23.  (The  figures  in  Ihe  table  are 
slightly  distorted  by  the  inalusion  of  Taiwan  and 
Hong  Kong.)  The  decline  in  imports  from  the 
Federal  Republic  of  Germany  can  be  accounteJ  for. 
at  least  in  pari  by  the  opening  of  the  Volkswagen  of 
America,  Inc..  plant  iat  New  Stanton.  Pa. 
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and  the  "directly  competitive"  product.'" 
Then,  as  we  discussed  Mushrooms,''  if 
the  producers  of  the  article  like  and  the 
producers  of  the  article  directly 
competitive  with  the  imports  can  be 
clearly  treated  as  separate  and  distinct 


Judicial  guidance  on  the  distinction 
between  the  two  terms  can  be  found  in 
the  leading  case  of  United  Shoe 
Workers  of  America,  AFL-CIO  v. 
Bedell, "  in  which  the  court  gave  its 
view  of  the  phrase,  relying  almost 


all  essentially  interchangeable  for  that 
purpose  *  "  *. 

Similarly,  although  a  station  wagon,  a  van. 
and  a  light  pickup  truck  have  different 
characteristis,  a  person  who  wanted  a  vehicle 
for  both  basic  transportation  and  light 
haiilinQ  wniiiri  he  likplv  to  rnnairlpr  all  thrp<> 
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In  1979,  of  the  3,101,990  automobilus 
exported  from  Japan,  1.546,740  or  50 
percent  were  exported  to  the  United 
States. "' In  contrast  630.216  or  20 
percent  were  exported  to  the  nine 
member  states  of  the  European 
F.r.unomic  Community  and  342.690  or 
only  11  percent  were  exported  to  all  of 
nearby  Asia.  During  the  same  period. 
Japanese  domestic  consumption  was 
about  3.1  million  automobiles  or  about 
100  percent  of  that  country's  automobile 
exports.  In  contrast  to  the  marked 
increase  in  imports  from  japan,  there 
was  a  slight  decrease  in  the  volume  of 
imports  entering  this  country  from  the 
Federal  Republic  of  Germany  and  the 
United  Kingdom.  There  was  a  slight 
increase  in  the  amount  entering  from 
Italy.  Sweden  and  France."^ 
U.S.  producers'  imports  for 
consumption  of  passenger  automobiles 
increased  from  830,000  in  1973  to 
1,045,000  in  1977  and  decreased  to 
779,000  in  1979.  Thus,  captive  imports 
accounted  for  a  declining  but  constantly 
significant  share  of  total  imports:  41 
percent  in  1975.  39  percent  in  1976,  38 
percent  in  1977,  35  percent  in  1978.  28 
percent  in  1979,  and  26  percent  in  the 
first  six  months  of  1980. 

Imports  of  passenger  automobiles  as  a 
percentage  of  domestic  production 
increased  steaJ  iy  from  30.9  percent  in 
1975  to  33  percent  in  1979.  A  sharp 
contrast  is  evident  rn  comparing  these 
ratios  for  the  first  C  months  of  1979  with 
the  same  period  in  1980:  29.7  percent  for 
19"9  versus  an  all-time  high  of  47.5 
percent  for  1980.  The  ratio  of  imports 
from  Japan  to  domestic  production 
ranged  from  10  percent  in  1975  to  19 
percent  in  1979  and  29  percent  for  the 
first  6  months  of  1980. 

A  similar  increase  in  imports  occurred 
with  regard  to  imports  of  light  trucks 
and  cab/chassis.  Total  imports  for 
consumption  of  light  trucks  and  cab/ 
chassis  increased  in  actual  numbers 
from  374,620  in  1975  to  803.690  in  1979. 
or  by  47  percent.  For  the  first  6  months 
uf  1980,  there  was  a  decrease  of  over 
15,000  or  4  percent  from  the  first  half  of 
1979.  This  decrease  of  over  15.000  or  4 
percent  from  the  first  half  of  1979.  This 
decrease  was  accounted  for  by  the  42 
percent  decline  in  imports  from  Canada. 
However,  84  percent  of  that  decline  was 
taken  up  by  imports  from  japan,  which 
increased  by  40  percent. 

As  a  percentage  of  total  imports  of 
light  trucks  and  cab/chassis  for 
consumption,  the  share  of  imports  from 
Japan  ranged  from  54  percent  in  1975  to 
51  percent  in  1976,  47  percent  in  1977,  50 


percent  in  1978  and  55  percent  in  1979. 
The  ratio  of  46  percent  in  the  first  6 
months  of  19''9  contrasts  with  a  high  of 
67  percent  in  the  same  period  of  1980. 

United  States  producers'  captive 
imports  of  light  trucks  and  cab/chassis 
are  significant.  All  of  the  imports  from 
Canada  during  the  period  1975  through 
the  first  6  months  of  1980  were  captive 
imports.  There  was  a  slight  overall 
decrease  in  the  percentage  of  the 
imports  from  Japan  that  were  captive:  50 
percent  in  1975.  43  percent  in  1976,  40 
percent  in  1977  and  1978,  and  48  percent 
in  1979  and  the  first  6  months  of  1980.  In 
sum.  of  the  total  imports  of  these 
articles,  a  significant  percentage  was 
caused  each  year  by  domestic 
producers,  from  67.5  percent  in  1975  to  a 
high  of  74.8  percent  in  the  first  6  months 
of"l979.  That  ratio  decreased  to  63.7 
percent  in  the  first  half  of  1980.«-' 
Imports  of  light  trucks  and  cab/ 
chassis  as  a  percentage  of  domestic 
production  increased  steadily  from  18.5 
percent  in  1975  to  26  percent  in  1978  and 
29  percent  in  1979.  The  ratio  jumped  to 
62.5  percent  in  the  first  6  months  of  1980 
in  contrast  to  25.9  percent  for  the  same 
periotl  in  1979 

Total  imports  for  consumption  of 
medium  and  heavy  trucks  and  cab/ 
chassis  declined  erratically  from  1975  to 
1979.  The  decline  continued  into  the  first 
6  months  of  1980."-'  Imports  of  this 
article  as  a  percentage  of  domestic 
production  also  declined,  as  did  the 
ratio  of  these  imports  to  domestic 
consumption.*'"' 

Three  criteria  must  be  fulfilled  before 
the  Commission  may  make  an 
affirmative  determination  under  section 
201.  There  must  be  an  increase  in 
imports,  serious  injury  or  the  threat 
thereof,  and  a  substantial  casual  link 
between  the  imports  and  the  injury.  A 
failure  to  make  a  positive  showing 
concerning  any  single  criterion  defeats  a 
petition.  At  this  point,  I  am  able  to  find, 
that  medium  and  heavy  trucks  are  not 
being  imported  into  the  United  States  in 
the  increased  quantities  contemplated 
by  the  statute.  Consequently,  my 
analysis  of  their  impact  ends  here. 
Automobiles  and  light  trucks  are  being 
imported  in  quantities  sufficient  to 
satisfy  the  increased  imports 
requirement. 

Domestic  Industry 

The  definition  of  the  domestic 
industry  is  the  first  step  in  the  analysis 
of  serious  injury  or  the  threat  thereof. 
The  group  of  domestic  producers  of  the 
article  like  or  directly  competitive  with 


the'imported  article  comprises  the 
domestic  industry.  In  its  analysis  of 
injury,  the  Commission  takes  into 
account  the  financial  and  economic 
impact  of  the  imported  article  under 
investigation  on  these  producers.  Thus, 
the  proper  identification  of  the  domestic 
industry  is  a  critical  finding  since,  in  any 
investigation,  by  varying  the  compostion 
of  the  domestic  industry  we  could  likely 
reach  varying  results  with  regard  to  the 
question  of  injury. 

At  the  outset  orf  each  investigation, 
the  Commission  considers  all  of  the 
producers  of  an  article  which  is  possibly 
like  or  directly  competitive  with  the 
imported  article.  Following  the  statutory 
guidelines,  and  considering  economic 
and  marketing  data,  we  then  determine 
the  relevant  domestic  industry  or 
industries.** Finally,  the  Commission 
may  exclude  from  the  scope  of  the 
domestic  industry  certain  parts  of 
producers  when  the  inclusion  of  their 
full  activities  would  tend  to  distort  the 
analysis  of  injury.*'  I  have  concluded 
that  there  are  two  industries  at  issue 
here:  Those  producers  and  facilities 
producing  automobiles  and  those 
producers  and  facilities  producing  light 
tructs  and  cab/chassis. 

Section  201(b)(1)  requires  that  we 
consider  the  question  of  serious  injury 
or  threat  thereof  to  the  domestic 
industry  producing  an  article  "like  or 
directly  competitive  with  the  imported 
article."  There  is  no  statutory  definition 
of  the  term  "domestic  industry,"  but 
there  is  legislative  guidance  concerning 
the  term  "likely  or  directly  competitive 
with  the  imported  article." 

The  phrase  "like  or  directly 
competitive"  dervices  from  language  in 
Article  XIX  of  the  General  Agreement,*" 
the  so-called  "escape  clause."  It  has 
been  used  in  U.S.  escape  clause 
legislation  since  1951.**  In  light  of  the 
legislative  history  and  judicial  guidance, 
the  appropriate  task  in  cases  arising 
under  section  201  is  to  draw  a 
distinction  between  the  "like"  product 


"'  <\totor  Vehicle  SlalislicJi  of/apun.  /."«('. 
Automobile  Manufacturers  /^•iociatiiin 
'-•Report,  p.  .VZa. 


■•  R.pi.n  p  /X-JH. 
'111.  pp.  A-lO.l  .irul  ,\-l(i.'i. 
'■■Id  p  1(15 


"^With  respect  lo  the  problem  of  whether  the 
language  "like  or  directly  competitive"  implies  the 
existence  and  characteristics  of  one  industry  as 
opposed  (o  two  distinct  industries,  the  legislative 
history  of  section  201  and  the  court's  ruling  in 
VnitfdShue  Workers  v.  Bedell  5<K  F,2d  174  (D.C. 
Cir.  1974)  provide  useful  guidance.  In  observina  that 
"like"  and  "directly"  competitive  are  conrepls 
which  are  neither  synonymous  with  nor  explanatory 
of  each  other,  both  the  House  and  the  Senate 
strongly  imply  that  these  terms  could  indeed,  refer 
to  separate  groups  of  producers.  See  also  the 
majority  views  in  Mushrooms.  Investigation  No. 
TA-20l".43,  USrrC  Pub.  No.  lOHg  (1980)  at  pp.  6-14. 

"See.  2ni(b)(3KAl  and  (B).  igUSC.  2251(b)(ai(A) 
and  ID). 

'■■  See  General  Agreement  on  Tariffs  and  Trade. 
01  Slat.  (5).  (0).  55  U.N.T.S.  194  (1948),  Vol.  IV".  BISU 

'•"Trade  Agreentenis  Extension  Act  of  litfil.  .sec.  7, 
65  Stat. 72  (1951). 
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diluting  the  indicia  of  injury.  I  do  not 
think  it  can  be  seriously  challenged  that 
Congress  intended  section  201  to  be  a 
relaxation  of  the  criteria  for  an  industry 
lo  win  relief. "Thus,  if  our  analysis  of 
industrv  is  to  be  consistent  with  the 


preferring  automobiles  that  are  smaller 
and  more  fuel-efficient  than  previous 
models.  Were  this  not  the  case,  each  of 
the  domestic  producers  of  automobiles 
would  not  be  engaged  in  the  substantial 
retooling  they  are  undertaking.  Nor 


producers  and  facilities  engaged  in  the 
production  of  automobiles."' 

With  regard  to  imported  light  trucks.** 
I  am  not  able  to  find  that  light  trucks 
are.  as  a  matter  of  law,  substantially 
identical  in  intrinsic  characteristics  or 
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and  the  "directly  competitive"  product.'" 
Then,  as  we  discussed  Mushrooms,''  if 
the  producers  of  the  article  like  and  the 
producers  of  the  article  directly 
competitive  with  the  imports  can  be 
clearly  treated  as  separate  and  distinct 
industries,  we  must  look  to  whichever 
industry  presents  the  most  compelling 
cas  for  relief.  The  inudstry,  in  ail  cases, 
must  be  a  rationally  defined  distinct 
entity  in  accordance  with  current 
business  and  marketing  practices. 

Where  the  producers  of  the  "like" 
product  may  easily  constitute  an 
apparent  industry  for  the  purposes  of 
section  201,  such  a  classification  must 
be  capable  of  analysis  under  the 
pertinent  statutory  criteria.  In  this 
connection,  there  may  be  instances  in 
which  it  is  impossible  or  inappropriate 
to  segregate  an  industry.  For  example, 
when  the  same  group  of  firms  uses  the 
same  production  facilities  to  produce 
both  "like"  and  "directly  competitive" 
articles  or,  otherwise,  when  it  is 
impossible  to  break  out  statistics  on 
production,  consumption,  sales,  profits, 
or  employment  on  the  basis  of  the  "like" 
product,  then  we  might  be  compelled  to 
aggregate. 

With  regard  to  the  differences 
between  products  that  are  "like"  and 
products  that  are  "directly  competitive," 
the  legislative  history  of  section  201. 
judicial  precedent,  and  the  majority 
view  in  Mushrooms  offer  guidance.  The 
House  and  Senate  Reports  relating  to 
the  Trade  Act  of  1974  address  this 
question  directly  with  virtually  identical 
language: 

|T]he  words  "like"  and  "directly 
competitive."  as  used  previously  and  in  this 
bill,  are  not  to  be  regarded  as  synonymous  or 
evplanalory  of  each  other,  but  rather  to 
distinguish  between  "like"  articles  and 
articles  which,  although  not  "like",  ars 
nevertheless  "diractly  competitiva."  In  suck 
context,  "like"  articlM  are  thoBe  which  ara 
substantially  identical  in  inherent  or  intrinsic 
characteristics  (i.e..  materiuls  from  which 
made,  appearance,  quality,  texture,  ttc).  and 
"directly  competitive"  articles  are  those 
which,  although  not  substantially  identical  in 
their  inherent  or  intrinsic  characteristics,  are 
stibstantiolly  equivalent  for  commercial 
purposes,  that  is,  are  adapted  to  the  same 
us(!S  and  are  essentially  interchangeal)le 
therefor. '- 

It  is  plain,  therefore,  that  the  intent  of 
the  drafting  committees  was  that  "like" 
has  to  do  with  the  physical  identity  of 
the  articles  themselves,  while  "directly 
competitive"  relates  more  to  the  notice 
of  commerical  interchangeability. 


Judicial  guidance  on  the  distinction 
between  the  two  terms  can  be  found  in 
the  leading  case  of  United  Shoe 
Workers  of  America,  AFL-CIO  v. 
Bedell, "  in  which  the  court  gave  its 
view  of  the  phrase,  relying  almost 
entirely  on  legislative  history  and  case 
law  regarding  escape  clause  legislation. 
The  court  noted  that. 

[A]n  imported  product  that  is  "like"  a 
domestic  product  will  ordinarily  be  directly 
competitive  with  that  product.  Unless 
Congress,  by  using  "directly  competitive" 
alternatively,  intended  to  embrace  articles 
not  within  the  scope  of  "like."  the  "directly 
competitive"  language  is  superfluous.  From 
daily  experiences,  however,  we  know  that 
many  products  can  be  directly  competitive 
without  having  identical  or  nearly  identical 
physical  characteristics.  Normally,  the  term 
"directly  competitive"  in'vites,  in  the  first 
instance,  a  comparison  of  the  commercial 
uses  of  the  products  and  not  their 
characteristics;  the  word  "like,"  in  common 
parlance,  does  the  reverse." 

The  court  added  that  "one  must 
approach  the  question  whether  an 
imported  article  is  'like'  a  domestic 
article  with  the  knowledge  that  'like'  is 
the  more  restrictive  of  the  two  terms."  '* 

The  UAW  contends  that  there  is  a 
single  domestic  industry  because, 

[ajll  U.S.  produced  passenger  cars,  light 
trucks,  vans,  and  general  utility  vehicles  (and 
wagons)  are  like  or  directly  competitive  with 
all  imported  passengers  cars,  imported  light 
trucks,  imported  vans,  and  imported  general 
utility  vehicles  (and  wagons]  respectively 
within  the  meaning  of  Section  20Hb)(l)  of  the 
Trade  Act  of  1974.  For  example,  compacts, 
subcompacts.  intermediates  and  standard 
passenger  cars  compete  against  each  other, 
with  price  (and  price  differential)  often  being 
an  important  factor  in  the  final  choice  *  *  *. 

Moreover,  the  UAW  submits  that  each 
separately  identified  category  (passenger 
cars;  light  trucks;  vans;  general  utility 
vehicles)  is  like  or  dirwctly  competitive  with 
every  other  identified  category.  •'' 

Further,  th«  UAW  cites  section  601(5)  of 
the  Trade  Act  of  1974  "  as  support  for 
the  assertion  that  cab/chassis  and  their 
cargo  boxes  or  flatbeds  are  directly 
competitive  with  U.S.  manufactured 
automotive  products  (e.g..  U.S. 
manufactured  light  pickup  trucks).'* 
Ford  also  contends  that  there  is  a 
single  domestic  industry. '^  According  to 
Ford, 

|n]ach  of  these  articles  is  adapted  to  the  same 
basic  use  of  providing  transportation  over 
both  long  and  short  distances,  and  they  are 


all  essentially  interchangeable  for  that 
purpose  *  *  *. 

Similarly,  although  a  station  wagon,  a  van. 
and  a  light  pickup  truck  have  different 
characteristis,  a  person  who  wanted  a  vehicle 
for  both  basic  transportation  and  light 
hauling  would  be  Hkely  to  consider  all  three. 
During  the  period  1976-1979,  many  trucks 
were  sold  to  families  as  a  substitute  for  the 
traditional  second  car."^ 

Additionally,  Ford  argues  that 
automobiles  and  light  trucks  are 
generally  produced  by  the  same 
companies,  in  many  of  the  same 
facilities,  with  the  same  workforce, 
utilizing  many  of  the  same  components. 
They  are  marketed  through  the  same 
distribution  channels  and  displayed  on 
many  of  the  same  dealer  floors.  They 
are  often  produced  in  the  same 
assembly  plants  and  use  many  common 
components.  They  also  have  hourly 
workers  who,  to  a  large  extent,  are 
members  of  the  same  union,  the  UAW.*' 

Generally,  the  importers  argued  that 
there  are  several  domestic  industries.*^ 
Many  also  argued  that  some  or  all 
imports  are  not  like  or  directly 
competitive  with  any  U.S.  produced 
article." 

In  view  of  all  of  this,  and  in  view  of 
my  reading  of  the  statute  and  the 
legislative  history,  I  am  convinced,  first 
that  Congress  did  not  intend  for  this 
agency  to  undertake  analysis  and 
decisionmaking  in  a  vacumm.  ignoring 
the  plan  behavior  in  the  marketplace. 
Application  of  the  statutory  criteria 
must  be  made  against  circumstances 
that  exist  in  fact  rather  than  on  the  basis 
of  neat,  conceptual  constructs. 
Otherwise,  our  work  here  becomes 
useless  and  cloistered. 

Furthermore,  my  understanding  of  the 
operation  of  section  201  is  that,  in 
general,  the  more  broadly  an  industry  is 
dc^ed  the  greater  is  the  likelihood  of 


"'See  iny  opinion  in  Mushrooms,  fiipra. 
"  Mushrooms,  supra,  .-il  pp  B-14. 

'Trade  Reform  Act  of  1974:  Report  of  the 
Coinmillei.  on  Finance.  S.  Repl.  No.  9J-12911  (9Jrd 
CooH..  2d  Si'.ss.  1974),  ("Sen.  Kept.'),  pp.  Ul-UJ. 


"50fa  K.  2d  174  (U.C.  Cir.  1374)  concerninj?  a 
petition  for  adjustment  assistance  under  the  rraik- 
Kxpansion  Act  of  1962  (76  Slat.  8tt;i). 

''500F.  2dl74.  185-106. 

'■'Id.  .lip  1116. 

'•'UAW  Petitron.  pp.  :i4-35. 

"19U.S.C.  2481  IS). 

'HJAVV  Petition,  pp.  36-37. 

'"Kord  Petition,  pp.  11-14. 


""ID.  pp.  13-11. 

"Id.  alpp.  13-14. 

^  See,  t.g..  Prchcering  Brisf  of  Toyot<i  Motor 
S<iIrs.  U.S.A.,  Inc.  (5  industries:  small  passenger 
oors.  largo  passenger  cars,  tight  trucks,  generul 
utiliti.'  vehicles  and  vans),  pp.  8-18:  Brief  of  the 
A.nierican  International  Automobile  Deale.Ti 
Assoiiittion  (domestic  industry  producing  small  cifb 
is  the  only  rclevcint  industry),  pp.  21-37. 

''See.  e.g..  Statement  on  Behalf  of  Alfa  Romeo. 
Inc.  ;ind  Alfa  Romeo  Sp.A,  (Alfa  Romero's  are  n 
specialty  product  different  in  terms  of  inherent  and 
intrinsic  charactenstics  from  any  U.S.  product  and 
compete  with  only  one  U.S.  automobile,  the 
CheMolet  Corvette),  pp  18-19:  Statement  on  Beh.ilf 
of  .\krce<lrs  Benz  of  North  America.  Inc.  [beceusc 
of  its  hijjh  qij;dity.  Merredes  Benz  are  not  like  any 
I'.S.,  prwiuced  automobile  and  because  of  its 
subslanlially  higher  price.  Ihcy  are  not  directly 
competitive),  pp.  •■>-«:  f^-hearing  Brief  of  Fiat 
Motors  of  .\'orth  America.  Inc.  (each  imported 
automobile  is  distinguishable  from  any  other 
imported  or  domestic  automobile  by  size,  weight, 
appearance,  parts,  component  materials,  engine 
siz(!.  appointments,  and  engineering  details),  pp  6- 
10. 
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First,  the  UAW  has  argued  that  under 
section  601(5),  imported  cab/chasis  are 
directly  competitive  with  light  trucks. 
Upon  import,  with  only  minimal 
application  of  labor  and  other  resources, 
these  items  are  converted  to  products 


»u.,« 


are  to  consider  in  determining  whether 
increased  imports  are  a  substantial 
cause  of  serious  injury  or  the  threat  of 
serious  injury.  Under  section  201(b)(4). 
substantial  cause  is  "a  cause  which  is 
important  and  not  less  than  any  other 


important  to  note  that  the  Commission  is 
directed  to  take  into  account  all  economic 
factors  it  considers  relevant  The  committee 
did  not  intend  that  an  industry  automatically 
would  satisfy  the  eligibility  criteria  for  import 
relief  by  showing  that  all.  or  some  of  the 
enumerated  factors,  were  present  at  the  time 
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diluting  the  indicia  of  injury.  I  do  not 
think  it  can  be  seriously  challenged  that 
Congress  intended  section  201  to  be  a 
relaxation  of  the  criteria  for  an  industry 
to  win  relief. "Thus,  if  our  analysis  of 
industry  is  to  be  consistent  with  the 
intent  of  Congress,  in  each  case  we  must 
attempt  to  define  industry  as  narrowly 
as  is  reasonable  to  provide  a  petitioner 
with  the  best  basis  for  a  showing  of 
serious  injury  or  threat.  Recognizing  that 
there  might  be  some  cases  where  this 
practice  might  result  is  a  reduction  of 
the  likelihood  of  a  finding  of  injury,  we 
must  apply  a  uniform  standard  that  is 
designed  over  the  long  term  to  further 
this  legislative  intent.  Consequently,  the 
task  before  us  in  section  201  cases  is  to 
gleen  from  the  record  what,  in  reality,  is 
taking  place  in  the  market  so  that  in 
applying  the  statutory  criteria  we  can 
make  the  most  realistic  and  precise 
finding  as  to  what  domestic  articles  are 
truly  like  or  are  truly  directly 
competitive  with  the  import  article. 

In  this  case,  there  can  be  little  doubt 
that  all  automobiles,  in  a  rather  broad 
sense,  are  substantially  identical  for  the 
reasons  posited  by  petitioners. 
However,  based  on  the  record  in  this 
case,  it  is  very  difficult  for  me  to  accept 
that,  as  a  matter  of  law.  a  Toyota 
Corolla,  for  example,  is  substantially 
identical  in  such  particular  intrinsic 
characteristics  as  appearance  or  quality 
to  a  Cadillac  Seville,  for  example. 
Neither  the  marketing  strategy  of  the 
domestic  industry  nor  the  discernable 
behavior  of  the  consumer  in  the 
marketplace  can  be  used  to  support  such 
a  proposition.  As  well,  while  each  of 
these  automobiles  may  well  be 
substitutable  for  the  other  in  nearly  all 
the  uses  to  which  automobiles  as  a  class 
are  put,  I  am  hard  pressed  to  find  any 
convincing  data  that  this  kind  of 
substitution  takes  place,  in  fact. 

Based  on  the  evidence  before  us,  what 
appears  to  be  happening  in  the 
marketplace,  with  increasing  frequency, 
is  that  the  consumer  is  differentiating 
among  automobiles  based  upon 
subjective  and  highly  individualized 
compromises  between  size  and  fuel 
economy.  Thus,  to  the  consumer,  the 
greater  distance  there  is  between 
particular  models  of  automobiles  based 
on  this  assessment  of  size  versus  fuel 
economy  the  less  like  they  are  and  the 
less  competitive  they  are. 

Despite  the  high  level  of  subjectivity 
involved  in  this  decisionmaking,  it  is 
observable  that  a  consensus  is  emerging 
and  that  the  consumer  is  increasingly 


preferring  automobiles  that  are  smaller 
and  more  fuel-efficient  than  previous 
models.  Were  this  not  the  case,  each  of 
the  domestic  producers  of  automobiles 
would  not  be  engaged  in  the  substantial 
retooling  they  are  undertaking.  Nor 
would  they  be  involved  in  the  significant 
changes  in  product  line  mix  that  they 
are  pursuing, '*  Consequently,  in  terms  of 
the  statute,  what  is  developing  with 
respect  to  automobiles  is  the  addition  of 
new  intrinsic  characteristics  which  are 
available  for  determining  whether  one 
type  of  automobile  is  like  another  or  is 
competitive  with  another. 

Based  upon  this  assessment,  it  only 
follows  that  the  definition  of  industry  in 
this  case  should  be  made  using  these 
additional  characteristics  as  well.  And, 
to  be  sure,  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  industry  related  to 
publications,  and  the  industry  itself  use 
various  categorizations  based,  in  large 
part,  on  this  phenomenon.** The  problem 
for  me.  however,  is  that  this  plainly 
observable  trend  in  the  marketplace  is 
not  yet  complete  and  has  not  yet 
stabilized.  Therefore,  any  attempt  to 
synthesize  it  or,  otherwise,  to  develop 
analytical  tools  based  on  its  lack 
sufficient  objective  basis  for  me  to  rely 
on  in  making  an  industry  finding. 
Moreover,  the  kinds  of  data  we  use  to 
measure  serious  injury  are  not  available 
on  the  basis  of  an  industry  finding  that 
would  differentiate  small  fuel-efficient 
cars  from  those  that  tend  to  be  larger 
less  fuel-efficient."' 

While  I  think  the  assessment  of 
smaller,  more  fuel-efficient  imported 
automobiles  ought  to  be  made  against  a 
domestic  industry  producing  the  same, 
for  the  reasons  stated,  I  find  that  the 
domestic  article  like  or  directly 
competitive  with  the  imported 
automobiles  is  the  domestic  automobile. 
Thus,  the  relevant  industry,  taking  into 
account  section  201(b)(3)(B).  is  those 


"See.  Senate  Report,  supra  at  p.  120.  See  also. 
Trade  Reform  Act  of  1973:  Report  of  the  Committee 
on  Ways  and  Means.  House  Report  No.  93-571  (93rd 
Cong..  Isl  Session.  1973).  ('  llousu  Ri-port")  p.  44. 


"As  a  further  matter  in  this  connection,  il  cannot 
be  ignored  that,  at  the  least.  80  percent  of  the 
imports  and  all  of  those  imports  that  are  increasing 
are  of  the  smaller,  more  fuel-efficient  type.  As  well, 
it  is  this  rough  category  of  domestic  automobiles 
that  is  and  has  been  experiencing  an  increase  in 
sales. 

« See  Report,  at  pp.  A-7. 

"It  Is  VNiirth  noting,  under  section  201(b)(3)(B). 
particularly  in  h^hl  of  the  legislative  reports  (See 
House  Ri'port.  supro.  at  pp.  45-46.  See  also  Senate 
Report,  supra,  at  p.  122)  that  I  am  not  entirely  sure 
what  practical  effect  such  an  industry  definition 
would  have  had  on  a  serious  injury  analysis  or 
substantial  cause  analysis.  In  the  House  Report,  if 
the  domestic  article  in  question  were  produced  by 
an  independent  operating  division,  those  divisions 
not  producing  that  article  would  be  excluded  from 
the  industry  finding.  Howe\er,  if  (he  domestic 
article  were  produced  in  a  "multiproduct  plant"  or  a 
"subdivision"  where  there  is  production  of  several 
different  produi  I  lines,  the  industry  would  include 
the  upcraling  unit  a.s  u  whole. 


producers  and  facilities  engaged  in  the 
production  of  automobiles."' 

With  regard  to  imported  light  trucks.** 
I  am  not  able  to  find  that  light  trucks 
are.  as  a  matter  of  law,  substantially 
identical  in  intrinsic  characteristics  or 
interchangeable  for  commercial 
purposes  with  domestic  automobiles.  In 
addition  to  the  reasons  discussed  above, 
petitioners'  arguments  in  this  connection 
simply  do  not,  in  my  mind,  outweigh 
those  of  the  respondents.  In  terms  of 
substantial  identity,  while  trucks  and 
automobiles  share  the  features  stated  by 
petitioners  as  a  practical  matter  they 
simply  are  not  identical.  Truck  designs 
make  plain  that  they  are  structured  less 
for  passenger  transport  and  more  for 
bulk  haulage.  This  is  not  to  say  that  both 
objectives  are  not  intended  or  that 
passenger  transport  is  not 
accommodated.  But  the  plain  fact  is  that 
from  appearance,  trucks  are  primarily 
structured  for  haulage.  They  have  a 
fiatbed  where  automobiles  allocate 
comparable  space  between  haulage  and 
passenger  seating.  Trucks  allocate  space 
so  as  to  limit  passenger  space,  whereas 
automobiles  allocate  space  so  as  the 
maximize  passenger  space. 

in  terms  of  commercial 
interchangeability,  evidence  was 
presented  that  there  is  the  practice  in 
the  marketplace  for  automobile 
purchasers  to  purchase  light  trucks 
instead,  but  the  evidence,  at  best, 
establishes  a  limited  practice  largely 
localized  in  certain  geographic  regions. 
There  is  no  basis  on  the  record  to  find 
that  this  substitution  is  substantial.  In 
short,  with  regard  either  to  like  or 
directly  competifive  with,  petitioners 
have  failed  to  provide  us  with 
sufficiently  compelling  arguments  in 
theory  or  in  fact  that  overcome  evidence 
of  the  record  to  the  contrary  and  to 
overcome  long-standing  perceptions  in 
the  marketplace  that  trucks  are  si'mply 
not  the  same  as  automobiles. 

I.  therefore,  find  that  the  domestic 
article  which  is  like  or  directly 
competitive  with  imports  of  light  trucks 
is  the  domestically  produced  light  truck. 
As  a  result,  the  relevant  industry,  taking 
into  account  secfion  201(b)(3)(B),  is 
those  producers  and  facilities  engaged 
in  the  production  of  light  trucks. 

Having  found  these  two  industries, 
there  are  two  matters  related  to  the 
discussion  of  industry  that  have  been 
raised  and  that  deserve  to  be  addressed. 


"My  reasons  for  not  including  domestic  trucks  as 
like  or  directly  competitive  with  imported 
automobiles  are  the  same  as  those  discussed  in  the 
following  treatment  of  domestic  articles  like  or 
directly  competitive  with  imported  trucks. 

'*!  found,  infra,  that  imported  heavy  trucks  wore 
not  properly  before  us  because  there  an-  no 
increasing  imports  of  these  articles. 
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201  is  specifically  designed  to  provide  a 
remedy  in  precisely  those  circumstances 
in  which  domestic  sales  are  displaced 
by  sales  of  imports.  While  I  do  not 
refute  this  view  of  the  policy  underlying 


be  below  the  price  of  the  domestic 
articles,  but  certain  high-grade  imports 
were  priced  considerably  higher  than 
the  domestic  product."  Third,  while 
some  of  the  imports  were  considered  to 


u  -   _f  l.;_U_. 


contributed  more  so  than  imports  to  the 
industry's  problems,  section  201  cannot 
be  used  to  remedy  the  situation.  A  shift 
in  demand  is  a  phenomenon 
distinguishable  in  concept  from  a  shift  to 
imnnrtR.  as  this  Commission  has  treated 
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First,  the  UAW  has  argued  that  under 
section  601(5),  imported  cab/chasis  are 
directly  competitive  with  light  trucks. 
Upon  import,  with  only  minimal 
application  of  labor  and  other  resources, 
these  items  are  converted  to  products 
that  are,  as  a  practical  matter, 
substantially  identical  to  the 
domestically  produced  arficle. 
Therefore,  these  items  must  be  regarded 
under  section  601(5)  as  directly 
competitive.  I  have  accounted  for  this 
fact  in  defining  the  imported  article, 
whose  impact  on  the  domestic  industry 
is  the  suject  of  this  investigation,  as  light 
trucks  and  cab/chassis. 

The  second  matter  is  the  question  of 
whether  dealers  and  independent 
suppliers  are  part  of  an  industry  under 
review  here.*"  Under  section  201  we  are 
to  consider  serious  injury  with  regard  to 
the  "domestic  industry  producing  an 
article  like  or  directly  competitive  with 
the  imported  article."  Insofar  as  dealers 
are  concerned,  then,  since  they  produce 
no  article  at  all,  I  can  see  no  basis  for 
including  them  in  either  domestic 
industry.  Regarding  parts  suppliers,  ray 
reading  of  United  Shoe  Workers  v. 
Bedell  is  that  the  court  found  that  a 
producer  of  component  parts  had  no 
standing  to  petition  for  relief  becaue 
their  components  were  not  "like  or 
directly  competitive  with"  the  finished 
article.  If  under  that  case  there  can  be 
no  standing  to  petition,  then  I  cannot 
understand  how  such  individuals  can  be 
part  of  the  industry  for  purposes  of 
assessing  serious  injury.  This  is 
especially  so  since  the  standard  for 
standing  is  much  lower  than  that  for 
industry,  \foreover.  our  discussion  in 
Mushrooms  of  the  relationship  between 
pro'ducers  of  fresh  mushrooms  and 
producers  of  canned  mushrooms  further 
supports  my  finding  that  independent 
suppliers  to  the  automotive  industry  are 
not  part  of  the  industry  for  purposes  of 
section  201. 

Substantial  Cause  "' 

The  Trade  Act  of  1974  defines 
substantial  cause  and  fists  factors  we 


"'See  Postheariiig  Brief  Submitted  on  Beh.ilf  of 
Robert  P.  Mallon  and  Other  Interested  Domestic 
Automotive  Dealers  (auto  dealers  are  "interested 
parties"),  pp.  3-5:  Posthearing  Brief  Submitted  l)y 
the  Automotive  Materials  Industry  Council  of  the 
United  States  (the  role  of  supplier  companies  Is 
relevant  in  evaluating  the  ability  of  the  automobile 
industry  to  adjust  to  new  conditions  of  competition), 
pp.  5-6:  and  Posthearing  Brief  Submitted  liy 
Coalition  of  Automotive  Component  and  Supply 
workers  (the  suppliers  are  "o  proper  parfirip.mt"). 
pp.  2-6. 

"  Ordinarily  my  treatment  of  serious  injury  and 
the  threat  of  serious  injury  would  come  before  a 
discussion  of  substantial  cause.  In  this  rejjurd,  1 
associate  myself  completely  with  the  views  of 
rhairman  Albergi^r  on  the  matters  of  serious  injurx 
.iml  the  threat  thereof  to  both  industries.  I  also 


are  to  consider  in  determining  whether 
increased  imports  are  a  substantial 
cause  of  serious  injury  or  the  threat  of 
serious  injury.  Under  section  201(b)(4), 
substantial  cause  is  "a  cause  which  is 
important  and  not  less  than  any  other 
cause."  Under  section  201(b)(2)(C),  we 
are  to  take  into  account  all  economic 
factors  we  consider  relevant  including, 
in  the  case  of  substantial  cause, 

an  increase  in  imports  (either  actual  or 
relative  to  domestic  production)  and  a 
decline  in  the  proportion  of  the  domestic 
market  supplied  by  domestic  producers. 

The  reports  of  the  Committee  on 
Finance  and  the  Committee  on  Ways 
and  Means,  are  largely  repetitive  of  the 
language  in  the  statute.*^  But  two 
policies  are  clear  from  the  treatment  of 
this  issue  by  both  Committees.  First,  the 
change  made  by  the  Trade  Act  of  1974  in 
the  causality  standard  from  one 
requiring  imports  to  be  a  "major  cause" 
to  one  requiring  them  to  be  a 
"substanfial  cause"  was  intended  to 
make  the  nexus  between  imports  and 
serious  injury  easier  to  establish.  It  was 
felt  that  the  former  standard  "proved  in 
many  cases  to  be  unreasonably 
difficult.*  The  second  policy,  which  is 
more  relevant  here,  is  that  the 
Commission  has  broad  discretion  in 
analyzing  causality  because  cases  differ. 
The  economic  factors  pertinent  in  one 
investigation  may  not  be  relevant  in 
others.  The  Commission  has  amassed  a 
substantive  expertise  upon  which  to 
draw  in  making  the  difficult  judgments 
about  what  factors  are  relevant  and 
what  factors  are  more  important  than 
others  in  each  investigation.  Thus  the 
authority,  indeed  the  requirement,  for  us 
to  reflect  upon  all  factors  we  consider 
relevant  is  plain  in  both  reports.  The 
House  report  succinctly  states  this 
intent  and  underlying  policy. 

A  new  section  has  been  added  concerning 
the  factors  to  be  taken  into  account  by  the 
Tariff  Commission  [now  the  United  States 
International  Trade  Commission]  in 
determining  serious  injury,  threat  of  serious 
injury,  and  substantial  cause.  These  factors 
are  not  intended  to  be  exclusive.  It  is 


associate  myself  with  the  views  of  the  Chairman 
regarding  substanUal  cause  as  it  relates  to  the  light 
truck  industry. 

'•See  Senate  Report,  supra,  at  pp.  120-121.  See 
also  House  Report,  supra,  at  pp.  46-47. 

'■•See  Senate  Report,  supra,  at  p.  120.  See  also 
House  Report,  supra,  at  p.  44.  It  should  be  noted, 
however,  that  this  relaxation  was  not  intended  to  be 
open-ended.  The  Senate  Report,  at  p.  121,  observes 
that  "(i]t  is  not  intended  that  the  escape  clause 
criteria  go  from  one  extreme  of  excessive  regidity  to 
complete  laxity,"  Both  Committees  emphasize  that 
the  standard  has  two  criteria  that  must  be  met  in  all 
cases:  (a)  imports  must  be  an  imporl.int  cause  of 
serious  injury  and  (b)  imports  must  be  no  less 
important  than  any  other  single  cause.  See  House 
Report,  suprn,  at  p.  46  and  the  Senate  Report,  suprv. 
at  p.  120. 


important  to  note  that  the  Commission  is 
directed  to  take  into  account  all  economic 
factors  it  considers  relevant.  The  committee 
did  not  intend  that  an  industry  automatically 
would  satisfy  the  eligibility  criteria  for  import 
relief  by  showing  that  all,  or  some  of  the 
enumerated  factors,  were  present  at  the  time 
of  its  petition  to  the  Tariff  Commission.  That 
is  a  judgment  to  be  made  by  the  Tariff 
Commission  on  the  basis  of  all  factors  it 
considers  relevant.  **  (Emphasis  added.) 

Taking  into  account  all  economic 
factors  I  consider  relevant  and  for  the 
reasons  discussed  below,  I  have 
concluded  that  under  the  law,  imports 
are  not  a  substantial  cause  of  serious 
injury.  That  imports  are  an  important 
cause  of  serious  injury  is  a  fact  that 
cannot  be  seriously  challenged,  indeed, 
it  has  not  been.  Thus  1  have  not 
separately  addressed  it.  The  heart  of  the 
analysis  of  the  requisite  nexus  between 
imports  and  serious  injury  is,  however, 
whether  there  are  factors  which  are 
more  important  than  imports.  I  have 
found  two  factors  which  seem  to  be 
more  important  causes  of  the  industry's 
problems  than  are  increased  imports. 

First,  the  demand  for  the  type  of 
automobile  desired  by  a  significant 
portion  of  the  buying  public  is  shifting 
from  a  product  line  roughly  described  as 
larger,  less  fuel-efficient  automobiles  to 
smaller,  more  fuel-efficient 
automobiles.**  As  has  been  discussed,  I 
have  great  difficulty  as  a  practical 
matter  in  defining  with  precision  the  line 
of  demarcation  between  these  two 
product  lines.  While  such  a  distinction  is 
difficult  to  formulate  and  thus  precludes 
my  basing  an  industry  definition  on  it 
the  fact  of  the  difference  is  plain,  the 
consequence  is  palpable,  and  the 
phenomonon  of  this  shift,  as  distinct 
from  a  shift  to  imports,  is  demonstrable. 

Second  there  has  been  an  overall 
decline  in  demand  for  automobiles  that 
^s  largely  associated  with  the  general 
decline  in  the  economy.  When  the 
impact  of  this  decline  in  demand  is 
weighed  against  the  increase  in  imports, 
the  conclusion,  to  me,  is  clear  that  its 
impact  on  the  industry  of  the  decline  in 
demand  has  been  noficeably  greater 
than  has  been  the  impact  of  imports. 

A,  Shift  in  demand. — With  regard  to 
the  shift  in  consumer  preference  from 
one  type  of  automobile  to  another, 
petitioners  argued  that  if  such  a  shift 
exists  it  is  nothing  more  than  a  shift 
from  the  purchase  of  domestic  cars  to 
the  purchase  of  imported  cars  with  a 
resulting  increase  in  imported 
automobiles.  The  reason  for  the  increase 
in  imports,  they  argued,  is  unimportant 
to  our  determination  under  section  201. 
Moreover,  their  view  continued,  section 


"  House  Report,  supra,  at  p.  47. 
*'See  discussion  under  Industry,  infra. 
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a  particularly  important  factor  in  the 
industry's  profitability. 

Second,  as  a  practical  matter  a  change 
in  the  product  mix  requries  not  only  a 
considerable  lead  time,  but  also  an 
exceptionally  high  capital  investment. 


striking  when  measuring  car  sales  as  a 
percent  of  apparent  consumption.  In 
1975  small  domestic  car  sales  were  26.6 
percent  of  total  apparent  consumption, 
large  domestic  cars  were  47.6  percent, 
and  imports  were  26  percent.'"-  In  the 


Chart  1. — Apparent  consumption — Continued 
[In  thousands  of  units] 
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201  is  specifically  designed  to  provide  a 
remedy  in  precisely  those  circumstances 
in  which  domestic  sales  are  displaced 
by  sales  of  imports.  While  I  do  not 
refute  this  view  of  the  policy  underlying 
section  201 1  must  take  exception,  both 
in  concept  and  in  fact,  with  the  view 
that  in  this  case  the  shift  in  consumer 
preference  merely  explains  why  imports 
might  have<increased  and  is  not 
cognizable  as  an  independent  source  of 
injury  to  the  domestic  industry. 

In  concept,  the  Commission  has 
specifically  relied  upon  a  shift  in 
consumer  preference  from  one  type  of 
product  to  another  as  a  phenomenon 
distinct  from  a  shift  to  imports  qua 
imports.  The  most  attenuated  support 
for  this  proposition  is  Unalloyed, 
Unwrought  Zinc,  Investigation  No.  TA- 
201-31.  USITC  Pub.  No.  894  (1978).  in 
that  investigation  the  Commission  found 
that  imports  were  not  a  substantial 
cause  of  serious  injury  because  a 
decline  in  demand  was  a  more 
important  cause  of  the  injury  to  the 
industry.  An  important  element  in  the 
decline  in  demand  for  the  domestic 
article  was,  despite  increasing  imports, 
the  replacement  of  the  domestic  article 
by  a  substitute  article.  Another 
investigation  in  which  the  Commission 
recognized  and  relied  upon  the  concept 
of  demand  shift  as  distinct  from  a  shift 
to  imports  in  assessing  causality  was 
low-Carbon  Ferrochromium, 
Investigation  No.  TA-201-20,  USITC 
Pub.  No.  825  (1977).  In  that  case,  the 
Commission  found  that  a  technological 
innovation  had  caused  a  fundamental 
change  in  the  production  process 
employed  by  the  industry,  and,  hence,  a 
drastic  shift  from  the  use  of  low-carbon 
ferrochromium  to  the  use  of  high-carbon 
ferrochromium.  As  a  result  the  majority 
concluded  that,  despite  increasing 
imports,  the  injury  the  low-carbon 
ferrochromium  industry  might  have  been 
suffering  was  due  more  to  the  decline  in 
demand  for  its  product. 

For  me  the  decisive  precedent  for  the 
integrity  of  demand  shift  as  a  concept 
distinct  from  a  shift  to  imports  in  a 
circumstance  of  increasing  and 
competitive  imports  is  Wrapper 
Tobacco,  Investigation  No.  TA-201-3. 
USITC,  Pub.  No.  746  (1975).  Wrapper 
Tobacco  has  a  particular  precedential 
appeal  because  the  behavior  of  imports 
in  the  marketplace  was  especially 
strong.  First,  imports  had  more  than 
tripled  their  market  penetration  over  a 
four-year  period  while  domestic 
production  and  total  consumption  were 
in  decline.**  Second,  the  prices  of  the 
bulk  of  the  imported  articles  tended  to 


be  below  the  price  of  the  domestic 
articles,  but  certain  high-grade  imports 
were  priced  considerably  higher  than 
the  domestic  product."  Third,  while 
some  of  the  imports  were  considered  to 
be  of  higher  quality  than  the  domestic 
article,  most  of  the  imports  were  used  to 
produce  product  lines  that  competed 
with  those  using  the  domestic  product. 

In  the  face  of  this  extremely 
competitive  position  of  imports,  the 
Commission  in  Wrapper  Tobacco  made 
a  unanimous  negative  determination. 
Four  Commissioners  relied  upon  the 
change  in  consumer  tastes  from  larger 
cigars  to  smaller  cigars  and  other 
tobacco  products  as  the  primary  reason 
for  the  decline  in  demand  they  viewed 
as  a  cause  of  injury  more  important  than 
increasing  imports."  Thus,  the  majority 
of  the  Commission  had  no  difficulty  in 
concept  or  in  fact  in  differentiating 
between  a  shift  from  the  domestic 
article  and  a  shift  to  imports. 

But  there  are,  however,  important 
areas  in  which  these  cases  are  deficient 
as  support  for  the  proposition  that  a 
shift  in  demand  is  a  distinct  factor  to  be 
weighed  by  itself  against  increasing 
imports  in  deciding  substantial  cause. 
First,  in  no  case  was  there  a  shift  in 
demand  to  another  item  produced 
within  what  was  found  to  be  the 
relevant  industry.  The  shifts  that  * 

occurred  were  all  to  items  outside  the 
industry  that  was  found,  thus,  implying 
that  there  was  a  decline  of  an  entire 
industry  because  of  changes  in  the 
marketplace  rather  than  because  of 
increasing  imports.  Second,  in  each  of 
these  cases  the  specific  Commission 
.  finding  was  that  the  decline  in  demand/ 
consumption  was  the  cause  greater  than 
imports  for  the  injury  sustained.  Thus 
while  the  cases  do  differentiate  between 
shift  in  demand  and  shift  to  imports, 
neither  of  them  has  specifically  relied 
upon  a  shift  in  demand  as  a  septate 
factor  to  be  weighed  against  imports. 

To  the  extent  the  use  of  a  shift  in 
demand  as  a  separate  factor  in 
assessing  substantial  cause  is  a  matter 
of  first  impression,  I  do  not  think  it  too 
great  a  departure  from  well-established 
Commission  practice.  Nor  do  I  see  it  as 
doing  violence  to  the  underlying  policy 
of  section  201.  Without  belaboring  the 
point,  the  essence  of  section  201  is  to 
provide  relief  in  those  cases  in  which 
increasing  imports  are  an  important 
contributing  cause  of  serious  injury  and 
there  are  no  contributing  causes  more 
important.  It  follows  then  that  if  causes 
can  be  found  that,  in  our  judgment,  have 


^Spe  Wrapper  Tobacco,  supra,  at  pp.  A-37  and 
A-40. 


"See  Wrapper  Tobacco,  supra,  al  pp.  A-28-29. 

'"See  views  of  Chuirman  Will  E.  Leonard  and 
Vice  Chaimian  Daniel  Minchew  at  pp.  8-9.  See  also 
views  of  Commissioners  Catherine  Bedell  and 
loseph  O.  Parker  at  pp.  12-14. 


contributed  more  so  than  imports  to  the 
industry's  problems,  section  201  cannot 
be  used  to  remedy  the  situation.  A  shift 
in  demand  is  a  phenomenon 
distinguishable  in  concept  from  a  shift  to 
imports,  as  this  Commission  has  treated 
it  thus  far.  If  there  is  no  conceptual  basis 
for  denying  the  shift  theory  status  as  a 
separate  factor  ultimately  explaining  the 
decline  of  an  industry,  surely  it  is 
cognizable  as  a  factor  directly 
explaining  a  structural  change  taking 
place  within  an  industry. 

Moreover,  where  in  both  concept  and 
in  fact  a  shift  in  demand  is 
distinguishable  from  a  shift  to  imports, 
not  to  make  it  a  factor  in  the 
consideration  of  causality  transforms 
section  201  from  an  import  relief 
provision  to  an  industrial  relief 
provision.  Under  such  a  view,  whenever 
an  industry  is  in  decline  because  of 
internal  structural  changes  or  exogenous 
occurrences  in  the  society  independent 
of  imports,  an  industry  need  only  show 
that  imports  are  increasing 
concommitant  with  its  difficulty  and  it 
could  receive  relief.  While  one  could 
make  very  good  arguments  supporting 
the  need  for  an  industrial  policy  which 
would  provide  assistance  to  worthy 
industries  suffering  generalized 
difficulty  unassociated  with  imports, 
section  201  cannot  be  so  construed.  It  is 
plainly  and  simply  an  import  relief 
provision  and,  therefore,  our 
fundamental  task  on  the  face  of  it  and 
from  the  legislative  history  is  to 
determine  that  imports  are  an  important 
cause  of  the  injury  and  to  determine  that 
no  other  cause  is  more  important  than 
imports.  Thus,  any  other  factors  that 
may  have  contributed  to  injury  must  be 
measured  against  the  contribution  made 
by  imports. 

Having  established  the  validity  of  the 
concept  of  a  product  line  shift  as  a 
factor  to  be  assessed  in  this  case, 
establishing  the  fact  of  the  shift  and 
assessing  what  weight  it  ought  to  be 
given  is  not  difficult.  Several  preliminary 
factors  make  this  exercise  particularly 
valuable  in  finding  the  substantial  cause 
in  this  case. 

First,  there  is  a  significant  difference 
between  the  level  of  profit  earned  by  the 
industry  on  sales  of  larger  automobiles 
compared  with  profits  on  smaller  ones.** 
Indeed,  a  fundamental  strategy  for  the 
industry,  for  years,  has  been  that  the 
great  majority  of  profits  on  sales  of 
automobiles  would  be  earned  on  larger 
automobiles.  Smaller  cars  would  be 
marketed  to  fill  out  the  product  line  and, 
ultimately,  to  win  over  larger  car 
purchasers.  Thus,  the  product  mix  of 
larger  and  smaller  automobiles  has  been 


'SeeReport,  alpp.  A-43. 
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shared  equally  in  the  effects  of  the  net 
growth  in  the  consumption  of  small  cars. 
Thus,  domestic  small  cars  would  have 
increased  94,700  units  and  imports 
91,600  units.  In  stark  contrast,  however. 

.: r„~„ii  J..r„„..t;r.  ,...ro 


Ctiart  A.— Domestic  small  car  apparent 
consumption 

[\r\  rh.Misands  of  units) 
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In  my  view,  Chrysler  compact 
production  has  also  suffered  from 
adverse  publicity  due  to  the 
unprecedented  volume  of  product  recalls 
of  the  Volarie  and  Aspen  models.  These 
models  were  discontinued  in  the  1980 
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a  particularly  important  factor  in  the 
industry's  profitability. 

Second,  as  a  practical  matter  a  change 
in  the  product  mix  requries  not  only  a 
considerable  lead  time,  but  also  an 
exceptionally  high  capital  investment. 

Together,  these  two  special  features  of 
the  industry  render  it  especially 
vulnerable  to  a  relatively  quick  and 
sustained  shift  in  consumer  pieference. 
Furlhnr,  they  explain  whj  such  a  shift  is 
an  important  factor  in  assessing  the 
substantial  cause. 

That  such  a  shift  has  taken  place  in 
consumer  taste  is  readily 
demonstrable. '""Between  1975  and  1979. 
large  domestic  car  sales  grtnv  at  an 
annual. rate  of  2.4  percent  while  sales  of 
imports  grew  at  an  annual  rate  of  6.4 
percent.  Eclipsing  both  of  these  were 
sales  of  small  iJumestic  cures  whii:h 
grew  9.6  percent  during  this  period. 
Comparing  the  first  half  of  1980  to  the 
first  half  of  1979.  in  1980  sales  of  large 
domestic  cars  declined  48.5  percent.  The 
failure  of  small  domestic  cars  to  keep 
pace  with  their  earlier  rale  of  sales 
growth  and  with  the  growth  rule  of 
imports  for  the  first  half  of  1980  might  be 
viewed  as  proof  that  consumption  has, 
in  fact,  shifted  to  imports  qua  imports. 
But  precisely  the  opposite  is  the  case. 

The  significant  giowlh  in  demand  lor 
domestic  small  cars  caught  up  with 
production  during  the  lirst  half  of  1900. 
exceeding  the  ability  of  the  domestic 
producer  to  supply  the  market.  During 
the  first  six  months  of  1980,  several 
producers  wt;re  at  or  above  their  full 
capacity  for  small  cars.  Others  vveie 
either  experiencing  .serious  recall 
problems  on  their  nujjor  small  car 
models  or  were  suffering  from  major 
adverse  publicity  on  their  products' 
quality  and  safety.'"'  Bolh  of  these 
factors  had  a  considerable  iiiijjati  on 
sales. 

The  change  in  i;onsunier  puichasing 
patterns  fiom  buying  large  cars  to 
buying  smaller  cars  is  even  more 


'""Ab  I  disfus.si'd  iiiUa.  Ilii'  dirfi'rt.'nli.iinin 
between  iiutunioliiles  that  ure  liiifii.T  iMid  li-s-;  fuel- 
effirit^nt  iind  Iho.se  that  .ire  sniiiller  and  more  fui'l- 
efficienl  is  loo  iniprcrisi'  a  coniltui.tiDn  on  whiih  to 
Illicit'  an  industry  analysis.  .Nevcilheli'ss.  (or 
purpiisi-s  of  diffeienli.Uin;;  .urionfi  prmiiK.I  lines,  tlic 
vaiiijus  cilrgdiiziiliiins  curruiilly  in  ii^^r  p-  ivide 
riMSonidili-  dislini-tions  foi  the  purpose  of 
dcnionslriiling  th.il  ih.iniji'S  an;  occurring  in  Ihc 
type  of  HUlomobile  beins  piirohasctl.  Kor  my 
discussion  I  sh.dl  use  Ihe  (.alcgorics  employed  by 
W.irds  .Aulomoiive  Reports.  .Automotive  .\ius,  thi- 
indusli>  itself,  and  in  Ihe  st.iff  report  to  Ihe 
Comnussion.  (See  Ri.'porl   pp.  A-7  and  A-31  1  In 
ni.n  analysis  I  h.ive  (.ombined  the  bir^e  .ind 
ie.termedi.ite  c.ilegory  into  one  i.ale«ory  i  all.'d  l.oi;e 
rars.  1  have  combined  Ihi'  ronip.irt  and  sub  i  unip.tul 
categories  into  a  small  car  categoiy.  i  h.i\e  usid  the 
word  impoils  to  include  all  impoils  .ind  assiu.'d  Ih.il 
a|)pro\im.itely  Jll  ptrcent  or  so  of  them  that  are.  in 
far;l.  not  smidl  cais  are  small  cars. 

""See  Report.  ,;l  pp   .A-(i:i-lili. 


striking  when  measuring  car  sales  as  a 
percent  of  apparent  consumption.  In 
1975  small  domestic  car  sales  were  26.6 
percent  of  total  apparent  consumption, 
large  domestic  cars  were  47.6  percent, 
and  imports  were  26  percent. '"-  In  the 
same  year,  small  domestic  cars  w'ere 
36.1  percent  of  domestic  producers' 
sales  while  larger  cars  accounted  for  the 
balance."'^ By  1979,  small  domestic  crs 
had  grown  to  31.5  percent  of  apparent 
consumption,  large  domestic  cars  fell  to 
41.4  percent  and  im.ports  were  27 
percent.  Small  domestic  cars  were  44.1 
percent  of  domestic  producer  sales.  For 
the  first  half  of  1980,  despite  the 
problems  of  domestic  supply  shorlfalls 
and  quality  problems  with  small 
domestic  cars,  this  category  grew  to  36.3 
percent  of  apparent  consumption,  large 
domestic  cars  abruptly  fell  to  29.2 
percent  and  imports,  taking  up  the  slack 
caused  by  domestic  supply  problems, 
grew  to  34  percent  of  appar  ent 
consumption.  Small  domestic  cars,  for 
this  period,  represented  55.4  percent  of 
domestic  producer  sales. 

These  figures  convince  me  that  a 
fundamental  demand  side  structural 
change  is  occurring  in  the  automobile 
industry.  They  further  convince  me  that 
this  change  is  not  one  characterized 
sin>p!y  as  a  shift  to  imports,  even  though 
fur  the  first  half  of  1980  imports  have 
benefited  from  the  change  more  than 
have  domestic  small  cars.  This 
aberration  for  early  1980  is  a  result  of 
domestic  supply  and  quality  problems. 
By  all  measures,  consumption  has  been 
shifting  to  smalUer  cars  and  domestic 
smaller  cars  have  benefited  from  the 
shift  more  than  have  imports.  This  fact 
can  be  futher  demonstrated  by 
marhsalling  the  data  in  a  slightly 
different  way.  - 

Charts  1  and  2  below  show  the  actual 
shift  in  demand  that  took  place  between 
1978.  the  first  year  it  became  apparent 
and  1979.  Chart  1  shows  the  shift  in 
demand  from  large  cars  to  small  cars  for 
that  period.  Chart  2  reflects,  rather 
plainly,  that  domestic  small  car 
producers  were  the  major  benefactors 
by  far  of  the  shift  to  small  car 
purchases.'""* 

Chart  ^.— Apparent  consumption 

tin  thousands  ot  ueits] 


Chart  1. — Apparent  consumption — Continued 
[In  thousands  of  units] 


Year 


1979  

Ctiange  in  consumption  . 


Large 

domestic 
cars 

5.259  6 
4.202  7 
(1,056  91 


Small 

cars 


6  925  4 

6i'26 

18-2 


Total 


11  185  0 

103153 

1669  7) 


"Sei'  Report,  at  p.  A- 72. 
""See  Report,  al  p.  .\-H 

""In  charts  1  and  2  small  c.us  .iie  a  combination 
of  domestic  sm.dl  cars  plus  .ill  inipoils. 


Year 


Large 

dornes;>c 

cars 


Small 
cars 


Total 


Expected  change  in 
consumption  due  to 
criange  m  economic 
activity    

Actual  ct^nge  due  to 
shili  in  demand 


(J09,0)         (460  7)  (869  7) 

(647  9)  647  9  0  0 


Source   Compiled  from  daia  presented  in  Tables  17  ar>d 
19  of  the  (Report   Figures  in  parentheses  represent  decline 

In  Chart  1.  total  apparent  consumption 
between  1978  and  1979  declined  by 
869.700  units,  or  7.8  percent.  All  of  this 
decline  was  due  to  the  1.056.900  unit  fall 
in  consumption  of  large  domestic  cars. 
However,  if  consumers  had  no 
preference  as  to  which  type  of 
automobile  they  purchased  and  if  there 
would  have  been  a  7.8  percent  decline  in 
sales  anyway,  each  type  of  car  would 
have  suffered  a  7.8  percent  decline.  This 
would  have  resulted  in  an  expected 
domestic  large  car  decline  of  411.400 
units. 

In  contrast,  consumption  of  small  cars 
between  1978  and  1979  increased 
187,200  units,  but  there  would  have  been 
an  expected  decline  of  460.300  units. 
Thus,  consumption  of  small  cars  was 
647.900  units  more  than  w^ould  have 
been  indicated  by  the  annual  change  in 
demand  and  is  also  the  amount  by 
which  demand  for  large  cars  declined  in 
excess  of  that  accounted  for  by  the 
overall  decline  in  demand.  This  amount 
represents  the  quantum  of  the  shift  in 
demand  from  large  cars  to  small  cars 
between  1978  and  1979. 

Chart  1.— Small  l  ar  apparent  consumption 

[In  thousands  o!  units] 


Year 


DoiTiestic 


Imports         Total 


1978 

2.997  3 

2.9281 

5.9254 

1979 

3,315  5 

2,797  1 

6.1126 

Change  in  consumption 

3182 

(131  0). 

187  2 

Expected   change   in   con- 

sumption due  to  change 

in  economic  acuvity 

94  7 

9C5 

187  2 

Actual  change-  due  to  shid 

in  der-and 

2235 

(2235) 

Source   Compiled  from  data  presented  m  Tallies  17  and 
19  0'  Ihe  Report    Figa-es  in  parentheses  represent  dec'-.ne 

Chart  2  shows  that  between  1978  and 
1979,  small  car  consumption  increased 
187,200  units,  or  3.2  percent.  Of  that  total 
increase  in  apparent  consumption  of 
small  cars,  domestic  small  cars 
increased  318,200  units  while  imports 
actually  declined  131.000  units,  which 
accounts  for  the  net  increase  in  small 
car  consumption  of  187,200  units. 
Applying  the  same  logic  as  used  in  chart 
1.  if  the  consumer  was  indifferent  as  to 
whether  domestic  small  cars  or  imports 
were  purchased,  each  would  have 
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in  the  first  half  of  1980,  retail  sales  fell 
more  than  9.5  percent  in  real  terms.""" 

Consistent  with  this  general  decline  in 
retail  sales,  sales  of  automobiles,  in 
particular,  also  declined.  In  1979  total 
consumption  of  automobiles  fell  7.8 


the  decline  of  642,000  units  for  domestic 
cars  associated  with  the  overall  decline 
in  demand  for  automobiles  is  much 
greater  than  the  96.700  units  lost  that  are 
attributable  to  a  combination  of 
increased  imports. 


looks  at  an  industry  as  a  closed  system 
and  assumes  that  any  economic  growth 
or  shrinkage  of  an  industry  is  related  to 
or  can  be  explained  by  the  change(s)  in 
the  economy  as  a  whole.  Applying  this 
to  the  domestic  niitnmntivp  inrliictrv 
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shared  equally  in  the  effects  of  the  net 
growth  in  the  consumption  of  small  cars. 

Thus,  domestic  small  cars  would  have 
increased  94,700  units  and  imports 
91,600  units.  In  stark  contrast,  however, 
consumption  of  small  domestic  cars 
increased  223,500  units  more  than  can 
be  accounted  for  by  the  overall  growth 
in  small  car  consumption.  These  223.500 
additional  units  of  domestic  small  cars 
represent  the  quantum  of  shift  to 
domestic  small  cars  over  imported  small 
cars.  Taken  together,  these  charts  show 
that  in  the  period  1978  to  1979  there  was, 
in  fact,  a  shift  frgm  consumption  of  large 
cars  to  small  cars  and  that  shift  was 
distinct  from  a  shift  to  imports.  Indeed, 
chart  2  shows  that  the  shift  benefited 
domestic  small  cars  more  so  than 
imports.'"^ 

Charts  3  and  4  repeat  the  analyses  in 
charts  1  and  2,  respectively,  for  the  first 
half  of  1980  compared  with  the  first  half 
of  1979. 

Chart  2.— Apparent  consumption 

(In  thousands  oi  units! 


Year 


Large 
Gal's 


Smat' 
cars 


Total 


Jan  -June  1979        2.683  1 

Jan  -June  1980  .-  1.382  6 

Change  in  consumption        (1.300  5* 
Expected  change  in 

consumptiofi  due  to 

change  m  ecotXMTHc 

aclivit/      (197  II 

Acl'jal  change  due  lo 

shitt  in  demand        . .  (803  ti 


3,124  6  6,807  7 

3  349  1  4  731  7 

?2i-~'         i  1076  01 


(6'H9l 


n.U7b0l 


Sau-ce   Compiled  from  data  ptcsenied  m  Tabifis  7  and  19 
ot    the   Repon    Figufes   in   paienltieses   ffp'osfni    jKClirT; 

Chart  3  well  reflects  that  the  trend  tii 
small  cars  which  began  in  earnest  in 
1978  is  continuing  into  1980.  In  the 
second  half  of  1980  the  total  18.5  percent 
decline  in  apparent  consumption  was 
more  than  accounted  for  by  the  fall  in 
consumption  of  large  cars.  The  decline 
in  demand  for  large  cars  was  1.3  million 
units  against  an  expected  decline  of 
497,100  units.  Small  cars,  on  the  other 
hand,  increased  224,500  units  in  contrast 
to  the  expected  decline  of  578,900  units 
Therefore,  the  actual  growth  in 
consumption  of  small  cars  was  803,300 
units,  which  is  the  amount  by  which 
larger  cars  declined  in  excess  of  the 
decline  accounted  for  by  the  overall 
decline  in  demand.  This  is  the  quantum 
of  the  continuation  of  the  shift  in 
demand  from  large  cars  to  small  cars  in 
the  first  half  of  1980  compared  with  the 
same  period  in  1979. 


'"it  should  be  recalled  Ih.il  Inipiirls  ,(»  usi'd  hrri' 
include  all  imports,  even  thnsc  20  pcrrenl  or  so  Ih.it 
might  not  lie  Included  in  the  sm:ill  car  r<ilci;tir\  iisril 
hiTP  Therefore,  the  extent  of  the  lii'ncfil  tn 
il'inu'slic  smiill  cars  is  undtTSt.ilcd  l(>  sunvr  i-\li nl 


Chart  ^.—Domestic  small  car  apparent 
consumption 

['n  tn^«isands  o<  unitsl 


Domes 

Year 

tic  small 
cars 

Imports 

Total 

Jan  -June  1979 

1,686  7 
1,7173 

1  437  9 
1,631  8 

3,124  6 

Jan  -June  1980 

3,349  1 

Change  ir  consump 

lior 

1 

30  6 

193  9 

224  5 

Expected    change 

in 

con- 

sumpiion  due  to 

rhanqc 

in  economic  activity  , 

1218 

102  ? 

2245 

Actual  change  due 

to 

shill 

— 

in  demand 

(912) 

912 

Source    Compiled  Irom  data  presented  in  Tables   17  and 
19  oi  Ihe  Repon    Figures  m  parerlheses  represent  decli.ie 

Chart  4  shows  how  the  continued  shift 
in  demand  was  apportioned  between 
small  domestic  cars  and  imports.  As 
shown  in  Chart  3,  the  consumption  of 
small  cars  increased  224,500  units  or  by 
7.2  percent.  However,  unlike  the  shift 
from  1978  to  1979,  the  domestic  small  car 
producers  were  not  the  major  recipients 
of  the  shift.  Consumption  of  domestic 
small  cars  increased  by  30,600  units.  But, 
as  a  reflection  of  the  growth  in  total 
consumption,  domestic  small  cars 
should  have  increased  121.800  units. 
This  represents  a  shortfall  of  91,200 
units.  Imports,  on  the  other  hand,  had  an 
actual  increase  of  193,600  units  which 
was  91,200  units  more  than  expected. 
This  amount  represents  Ihe  extent  to 
which  imports  have  won  more  of  the 
shift  in  demand  for  the  first  half  of  1980 
compared  with  the  same  period  in  1979, 

In  the  first  half  of  1980  there  appears 
to  be  a  shift  in  demand  to  imports  rather 
than  a  shift  in  demand  to  small  domestic 
cars.  My  analysis  of  data  submitted  to 
us  in  confidence  leads  me  to  conclude 
that  during  this  period  the  failure  of 
small  domestic  cars  to  continue  the 
trend  firmly  established  in  1979  is  due  in 
large  part  to  two  factors. 

The  first  fc<ctor  is  the  inability  of  some 
domestic  producers  to  produce  enough 
small  cars  for  demand  because  of 
capacity  constraint-s.  Some  domestic 
producers  were  operating  at  and,  in 
some  cases,  above  maximum  capacity. 
The  other  factor  is  the  inability  of  some 
domestic  producers  to  sell  their  product 
due  to  adverse  perceptions  by  the 
consumer  about  the  product  resulting 
from  product  recalls  and  safety 
problems  associated  with  them. 

Ford's  low  production  and  capacity 
utilization  rate.Jorne,  is  due  to  the 
adverse  publidty  tKat  Kurd  received  due 
to  the  product;  recall  iTrrtTsMety  problem 
associated  with  the  Pinto.  Hpwever,  for 
the  1980  model  vTnitFord  ceased 
production  of  the  Pinto  and  introduced 
the  new  Lynx/Escort  Series  which  will 
be  subject  to  a  maximum  production 
limit  of  only  485.000  cars  in  the  first 
year. 


In  my  view,  Chrysler  compact 
production  has  also  suffered  from 
adverse  publicity  due  to  the 
unprecedented  volume  of  product  recalls 
of  the  Volarie  and  Aspen  models.  These 
models  were  discontinued  in  the  1980 
model  year  and  replaced  by  the  K-car 
series  which  has  a  maximum  production 
capacity  of  550,000  cars  this  model  year. 

B.  Decline  in  Demand. — With  regard 
to  decline  in  demand,  there  can  be  no 
serious  question  as  to  the  Commission's 
authority  to  consider  it  a  separate  factor 
to  be  weighed  against  imports. ""'  If  there 
is  any  legal  issue  here,  it  is  as  to 
whether  the  constituent  elements  of  the 
decline  in  demand  are  to  be  weighed 
separately  against  imports  in  assessing 
substantial  cause  or  whether  they  are  lo 
be  "cumulated"  into  one  factor,  decline 
in  demand. 

In  this  connection,  I  associate  myself 
with  the  views  of  Chairman  Alberger.  In 
short,  decline  in  demand,  in  this 
investigation  is  the  result  of  the 
recessionary  pressqres  on  the  economy 
over  the  past  year  to  year-and-a-half. 
Even  under  the  most  imprecise  usage,  a 
recession,  or  economic  downturn,  is 
regarded  as  the  result  of  the  complex 
interaction  of  several  elements: 
Unemployment,  high  interest  rates, 
restrictive  credit  policies,  and  slowdown 
in  the  growth  of  GNP  to  name  the  major 
ones.  To  separate  out  any  one  of  these 
elements  as  a  factor  for  comparison 
against  imports,  even  it  if  could  be  done 
with  acceptable  precision,  is  without 
meaning  and  provides  no  serious 
economic  assessment  to  what  is  actually 
taking  place  in  the  market.  Because  I 
believe  Congress  expects  an  analysis 
from  this  agency  based  on  matters  as 
they  are  in  reality.  I  find  it  appropriate 
here  to  view  a  decline  in  demand  as  a 
discrete  factor  for  comparison  with 
imports  in  assessing  substantial  cause. 

During  the  latter  part  of  1979  and  the 
first  half  of  1980,  interest  rates  rose  to  a 
record  20  percent,  industrial  production 
fell  7.5  percent,  the  unemployment  rate 
jumped  1.5  percentage  points,  real  GNP 
declined  a  near  record  9.1  percent,  and 
crude  oil  prices  nearly  doubled. ""  Also. 


""■There  are  at  least  six  cases  in  the  si\  year 
hislory  of  section  201  in  which  the  Commission  has 
found  a  decline  in  demand  to  have  lieen  a  greater 
cause  of  serious  injury  than  had  been  imports:  Birch 
l>!\  wood  Dour  Skins.  Inv.  No.  T.\-201-I ,  I'Sl'l  C 
Pull.  No.  743  (1975);  Wmppri  Tulhirro.  Inv.  No.  T.A- 
201-3.  I'SITC  F'ub.  No.  746  (19-5|:  I'lunl  Ihirr'rvs. 
Inv.  No.  TA-201-15.  USrFC  Pub.  No.  797  11976); 
l.oiy-Curhoii  Ft'iruchromiunt.  Inv.  No.  1  .■\-201.2U. 
USirC  Pub.  .No.  825  (1977);  Unalluycd  L:-:vrou,i:hl 
Zinc.  Inv.  No.  TA2()1-31,  USITC  Pub.  No.  H'M  il978|; 
and  Curluin  Machinv  Nurdlt'f:.  ln\-  No  T.-\-^ii1-;tB, 
L:S1TC  Pub.  No.  93B  (1979). 

'"■  Federal  Reserve  Bullelui,  July  1980.  pp.  .Wb- 
540. 
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for  transportation  or  vehicle  miles.  To 


The  analysis  is  based  on  projected 


avoid  achieving  their  success  at  too  high 
a  cost  to  the  host  society.  I  have  found  a 
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in  the  first  half  of  1980.  retail  sales  fell  the  decline  of  642,000  units  for  domestic       looks  at  an  industry  as  a  closed  system 

more  than  9.5  percent  in  real  terms,  'o"  cars  associated  with  the  overall  decline       and  assumes  that  any  economic  growth 

Consistent  with  this  genera  decline  in      in  demand  for  automobiles  is  much  or  shrinkage  of  an  industry  is  related  to 

retail  sales,  sales  of  automobiles,  in  greater  than  the  96.700  units  lost  that  are      or  can  be  explained  by  the  change(s]  in 

particular,  also  declined,   n  1979  total  attributable  lo  a  combination  of  the  economy  as  a  whole.  Applying  this 

consumption  of  automobiles  fell  7.8  increased  imports.  to  the  domestic  automotive  indusfry, 

Shs'   7S8ro?eraVde?a;^                               C.n ..-Apparent Consur^ptior,  tZ^^' """"Ti:^''^' f"^' 

.t,.,.-r,  ip  Kr,„.^„  .  f       "^'"°""  ""»»  <-  m  domestic  car  and  light  truck  sales  is  a 

down  18.5  percent  from  the  same  period                                   ti.ooo  onitsi  roc,,i»  ^r  »i,„  ^.,„..^ii  j„  r      •    j  j 

ir, -iQTo  io9T-k  »  lu-    J     f      •    J  J result  ol  tfie  overall  decline  in  demand 

ror\^:Lors'' 'Lttted  Sr           "~^              ^^~''^'  '^'      IZTeXntrre^"'  ''^'  '^  t^^'? 
downturn  in  the  economy  is  further  ^ from  the  downturn  in  economic  activity. 

apparent  from  the  fact  that  total  Januarv-.une  ,979 4369.8        14379        53077       ^llT,       f,T.'        '       a  .^, 

o^r,o,,r„r.(;^ u    r,-.  If  January-June  1980  .      3099  9         16319        47317       automotive  market  that  increased  the 

consumption  grew  by  9.1  percent  from  change  m  proportion  of  small  fuel-efficient 

1975  until  1978  after  the  first  decline  consumption (12599)         1939        (io760)      [   J:  \      a  a  a         f  "C'^"'  ^      , 

lionanin  a,^r,..,.„„(  xu^ '  .    f  .u ■  Expected  Change  vetiicles  demanded  in  relation  to  total 

became  apparent.  The  point  of  this  duetodecJem  vehicles  demanded.  The  importers  argue 

decline  coincides  with  the  period  in  economic  activity (eogs)        (2664)       (io760)      ,u^,  .u'      ,      .     cu   '.'7  ""H^'ieis  m^ue 

which  the  economic  downturn  began.  ^^^^^.f-  '^  ,,, ,  Jf ,f '^         1    '  ""'' '  '^""'''^ 

Taking  this  analysis  a  step  further  '"""^^ '^^°^'  consumefeon     r  ^T  T7'^' 

demonstrates  the  greater  significance  of  Source  compiled  Irom  data  presented  m  taWes  17  and  19  1    ii-x  ''"  ^    °"      "^ 

this  decline  in  demand  relative  to  °'  '^^  '^^"^   ^'^"'^^  '"  pa'e"if^eses  represent  decime      ^^"'"^.^""y'      . 

imports.  Charts  5  and  6  below  analyze  Chart  6  undertakes  the  same  analysis        indus^X^ Si  v^^  It 

this  decline  for  the  period  1978  to  1979  as  that  in  Chart  5  excent  the  oeriod  """^i^j  inio  large  ana  small  yenicles  It 

and  for  the  first  half  of  1980  compared  comp^d  is  th^firsTha'lf  of\S  with  oTdVm^ett^^ltLUe'r  vS^llTe'su  " 

with  the  same  period  in  1979.  .he  first  half  of  1979.  For  the  first  half  of  alltaTseigervlhiXs,  ImaU  SrsTerLs 

Chart  S.-Apparent  Consumption  1980^the  recession  was  still  evident  as  all  passenger  cars  and  domestic  small 

M  000  units,  "  '■'"''''!.^  '"  T  further  decline  in  ears  versus  all  small  cars.  The  analysis 

-— -       -  consump, on  of  automobiles  Apparent  of  sales  of  domestic  passenger  vehicles 

°°Zr      '-PO'^s         Tota.  ?"r'"f;°" '" 'S'  ^""f  *  ^''!  °I  '^^°  and  all  passenger  vehicles  measures  the 

^i declined  1,076,000  units,  or  18.5  percent,  change  in  domestic  demand  due  to  the 

'978  B2569        2928 1       11 1850  ^™"^  ^^^  Comparable  period  in  1979.  The  change  in  overall  passenger  demand. 

;-;;nge,n "'''         '"^ '  '    '"^"  iTro'lir'^r  '^Ti' *'""'"'.  i!''.'!''^  The  analysis  of  sales  of  Small  cars  and 

conTu:ption  ,738  7,        ,13,0,        ,869  7,  ^ -269.900  units.  or  29.1  percent,  but  the  all  passenger  cars  measures  the 

Expected  change  ,n  expected  decline  was  809.600  units.  structural  shift  in  small  car  demand 

rcha:g':°n  '"^  ''"P"'"*^  increased  193^900  units  against  relative  to  total  car  demand.  The 

economic  activity  ,642  0)        ,227  7)        (869  7)  an  expected  dechne  of  266.400  units.  Of  analysis  of  domestic  small  car  demand 

"  drio":rasrg  '^^  '''^'f °  ""'i  f^'^^'r  '^''Tf'  '"'  ^^^^  '°'^'  «'"^"  -^^^  demand  measures 

-ports 96  7    consumption,  809,600  units  or  63^8  ,he  changes  in  domestic  sales  as  a  result 

. percent,  occurred  as  a  result  of  the  of  imports 

o^^Z'',.^,rn'V'J:r,^'^J'^^^^^^^^  iTellV'JcL'  '^'?"'  in  economic  activity  and  460.300  My  basic  criticism  of  the  shift  share 

"""^;°' 36.2  percent  occurred  as  a  analysis  is  that  it  assumes  that 

Chart  5  shows  that  apparent  result  of  a  combination  of  increased  consumer  preferences,  spending  habits 

consumption  declined  869,700  units,  7.8  mporls  and  some  of  the  noneconomic  g^d  similar  factors  are  homogeneous 

percent,  between  1978  and  1979.  Of  this  factors  that  are  affecting  some  ^^d  that  the  general  level  of  economic 

amount  738.700  units  are  accounted  for  producers.  I  cannot  imagine  a  clearer  activity  affects  each  consumer's  demand 

by  a  fall  in  the  consumption  of  domestic  demonstration  that  the  decline  in  f^,  cars  in  the  same  way.  Furthermore 

cars,  a  decline  of  8.9  percent  The  demand  was  and  is  a  more  important  the  shift  share  analysis  is  a  residual 

remaining  131.000  units  is  a  dedine  in  cause  of  serious  injury  than  increased  approach  in  that  once  the  basic  change 

consumption  of  imports,  a  decline  of  4.5  imports.  on  the  industry  in  question  has  been 

percent  If  consumers  d,d  no  C.  General.-Both  petitioners  and  calculated,  the  residual  decline  in  sales 

.differentiate  between  domestic  and  respondents,  m  this  case  relied  heavily  j^  assigned  to  increased  imports, 

foreign  cars  in  their  purchasing,  and  the  on  quanti  at.ve  analytical  techniques  in  However,  in  spite  of  these  shortcomings, 

decline  in  demand  remained  at  7.8  support  of  their  arguments.  In  my  review  ,  fe^]  jhat  this  model  along  with  the 

percent,  the  expected  change  in  of  the  record,  I  spent  some  time  wharton  model,  does  help  to  explain  the 

ZflrlTvpr      RT.'nnn  "'f  °'T  ^'^^'"/"'"S  h^se  submissions.  As  a  change  that  took  place  in  the  automotive 

Zn  fhp  7\fl  7nn    ''f '"O?  .^'""^  '^'\'\  ^'^^"'*'  '  ^''^  '\'.'  '"^r  ^"'^  '°"'"''"'  "  industry  from  197?  through  the  first  half 

than  the  738.700  units  which  were  lost.  m  order  regarding  the  major  ^f  .ggo.  indeed,  both  petitioners.  Ford  - 

By  the  same  theory,  the  decline  of  submissions.  or,^  Aia   „.„a  tu..  u     ■         .u   J  i 

imports  would  have  been  227,700  units  The  "Shift  Share"  analysis  submitted  T.i  ;1J^;"  n    *  ''    f    ^  '^^    ^  ^  ^^'^ 

rather  than  the  131.000  units  which  were  in  this  investigation  by  a  group  of  iJumenls  respective 

lost.  The  shift  from  domestic  cars  to  importers  ""seeks  to  explain  economic  rbo  WK^rtr^r,  p^^,,o,^„..;„  \r^u-  i 

imports,  then,  was  96.700  units  because  changes  in  a  particular  segment  of  an  npinH  MnHpl  .^^'^°"°"^^'",^.Ve/i>cle 

the  decline  in  domestic  cars  was  96.700  economy  by  looking  at  changes  in  the  °X,  k.^pH  .1  fhp  1^        ^f I"f»,"^«^"'    , 

units  more  than  expected  and  the  general  level  of  economic  aclivity.  In  model  based  on  the  theory  tha   demand 

decline  of  imports  was  96.700  units  less  simple  terms,  the  shift  share  analysis  ^^  automobiles  is  a  function  of  the  need 

than  expected.  In  comparison,  however,  mi    ,„     i  r    j       i      j  ,    . 

'^  '  .  .1^^...  .  1.1 ,  ^        '"  In  Its  submission.  Ford  employed  an  analysis 

"  I'rch.Mring  slalemcnt  of  John  C.  Reilly  of  ICK  which  hcavilj  relied  upon  principles  and 

"■"  Ibid.  I'll    nn  bch.ill  of  the  Aulomoljile  Importers  of  assumptions  which  are  very  similar  to  the  shift 

'bill.  .\niiTirH   Inc.  _  analysis  discussed  here. 
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'  h''  1  have  defined  the  passenger  auto 

industry  in  its  entirety  because  there  is 


suppliers,  their  production  and 
shiomcnts  are  tied  directly  to  the 
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for  transportation  or  vehicle  miles.  To  , 
obtain  these  vehicle  miles  or  satisfy  the 
need  for  transportation,  a  stock  or  level 
of  vehicles  is  required.  This  desired 
level  of  automobiles  is  a  long-run 
adjustment  concept  and  depends  on 
demographic  factors,  age,  vehicle  miles 
traveled,  income,  and  costs  of  buying 
and  operating  a  vehicle. 

First,  the  model  determines  a  value  for 
the  number  of  cars  to  be  sold,  in 
aggregate  and  by  category,  for  the  1979- 
80  period.  It  then  looks  at  three 
scenarios  and  their  effect  on  the 
domestic  sale  of  automobiles.  They  are 
the  effect  of  the  gasoline  crisis. 
economic  activity,  and  imports.  In  each 
of  these  three  cases,  the  Wharton  model 
lakes  as  a  base  case  the  solution 
values  "'and  key  inputs  (gasoline 
prices,  economic  activity,  imports)  for 
car  sales  in  the  1979-80  period  and 
makes  adjustments  to  determine  what 
effects  these  three  factors  have  on  unit 
sales. 

The  Wharton  model  is  the  most 
comprehensive  model  submitted  in  this 
investigation.  Its  choice  of  demographic 
variables  (personal  income,  car 
ownership  costs,  and  new  car  prices) 
adds  much  to  the  model  in  helping  to 
predict  and  explain  the  movement  of 
domestic  sales  and  the  factors  that 
affect  those  sales.  Of  the  three  models 
reviewed,  the  Wharton  model,  in  my 
opinion,  was  the  most  reliable 

In  Ford's  analysis,  the  decline  ui 
domestic  sales  and  production  is  a 
result  of  three  factors:  the  downturn  m 
economic  activity,  rising  gasoline  prices, 
and  imports.  They  go  on  to  stale  that  the 
increase  in  imports  is  the  greatest  single 
"cause  of  injury  to  the  domestic  industry 
Injury  to  the  domestic  industry  is 
defined  as  the  difference  between  actual 
domestic  sales  and  expected  trend  sales. 

The  trend  line  for  expected  industry 
sales  was  derived  by  using  the  least 
squares  regression  technique.  In  the 
model.  Ford  used  the  Federal  Reserve 
Board  Index  of  Industrial  production  as 
a  proxy  for  economic  activity,  and 
gasoline  prices  as  the  variable  to 
explain  the  sale  of  both  domeslicHliy 
produced  and  imported  cars. 

My  criticism  of  Ford's  model 
concentrates  just  on  the  regression 
model.  In  the  regression  equation.  Ford 
omits  the  use  of  variables  that  have 
been  shown,  in  the  Wharton  and  Chase 
Econometric  models,  to  be  important 
determinants  of  automobile  demand. 
Factors  such  as  the  unemployment  rate 
and  credit  availability  are  not  reflected 
in  Ford's  results. 


'  'Sululion  Vrtlues  drc  v.ilui-s  fui  idi.il  ii<'>v  c.iir 
siilrs  ,ind  PHch  of  its  compum-iils  l.irur  .iml  small 
iliinii:Slii.  cars  and  imporls 


The  analysis  is  based  on  projected 
1980  sales  volume  rather  than  on  an 
actual  observed  value.  To  test  the 
explanatory  and  predictive  ability  of  the 
model,  Ford  should  have  demonstrated 
how  well  the  model  works  against 
actual  results  in  1978  and  1979.  In  one  ' 
case,  I  found  that  the  model  predicted 
sales  volume  to  be  13.8  million  units 
when  the  actual  volume  was  11.3  million 
units,  a  20  percent  error. 

Fords  use  of  the  FRB  Index  of 
Industrial  Production  as  a  variable  to 
explain  the  changes  in  new  car  sales 
raises  further  doubts  about  the  validity 
of  the  results.  Automobile  production 
accounts  for  4.5  percent  of  the  industrial 
production  that  is  measured  by  the 
Index,  but  other  industries  such  as  steel. 
glass,  and  rubber  which  provide  a 
substantial  amount  of  their  output  to  the 
auto  industry  are  also  included  in  the 
Index.  This  gives  rise  to  the  question  of 
bias  in  using  the  FRB  Index  which  Ford 
has  not  addressed. 

In  conclusion,  1  feel  that  the  Ford 
regression  not  only  suffers  from  a 
flawed  choice  of  variables  for 
df^termining  new  car  sales,  but  the 
regression  itself,  which  Ford  contends  is 
statistically  significant,  is  nothing  mo_re 
than  a  curve-fitting  exercise  with  liufe 
or  no  economic  meaning.  It  does  little  of 
significance  in  explaining  or  predicting 
new  car  sales  or  changes  in  new  car 
demand  in  the  1979-80  period. 

Thus,  on  the  basis  of  the  record 
developed  in  investigation  TA-201-44, 
for  the  reasons  outlmed  above.  I  find 
that  increased  impoits  are  not  a 
substantial  cause  of  this  serious  injury. 

Pos!  script 

Having  reached  these  conclusions, 
however,  I  am  compelled  to  add  that 
imports  have,  nevertheless,  been  a 
significant  thorn  in  the  industry's  side. 
Indeed,  the  condition  caused  by  these 
factors  has  been  grossly  exacerbated  by 
the  increase  in  imports.  Moreover,  my 
analysis  of  this  case  and  my  concern  for 
the  integrity  of  the  international  trading 
system  require  me  to  make  one  final 
observation  about  imports.  At  a  time 
when  so  important  an  industry  to  the 
United  States  economy,  as  is  the 
automobile  industry,  w'as  experiencing 
clear  and  significant  trouble,  certain 
foreign  automobile  manufacturers 
appreciably  expanded  their  sales  in  this 
market. 

While,  as  a  general  proposition.  I 
heartily  embrace  the  notion  of  a 
competitive  and  so-called  "free" 
international  trading  system,  1  also  feel 
that  participants  in  the  international 
trading  system,  both  public  and  private 
alike,  owe  to  soverign  nations  a  measure 
of  regard,  a  certain  sensitivity  so  as  to 


avoid  achieving  their  success  at  too  high 
a  cost  to  the  host  society.  I  have  found  a 
disturbing  absence  of  such  regard  and 
sensitivity  on  the  part  of  particular 
foreign  automobile  manufacturers. 

I  do  not  think  it  hyperbole  to  suggest 
that  the  United  States'  market  is  the 
most  pursued  market  in  the  world.  As  a 
result,  we  often  fall  victim  to  the 
excesses  of  this  pursuit.  It  is  a 
disappointment  to  me  that  in  my  reading 
section  201  it  fails,  in  this  case,  to 
protect  our  automobile  industry  from 
just  such  an  excess  at  the  hands  of  these 
manufacturers. 

Views  of  Commissioner  Paula  Stern 


/.  Introduction 

The  automotive  industry  import  relief 
case  comes  before  the  United  States 
International  Trade  Commission  (the 
Commission)  under  section  201(b)  of  the 
Trade  Act  of  1974.  This  law  establishes 
three  conditions  which  must  be  fulfilled 
before  the  Commission  can  make  an 
affirmative  finding  and  recommend  a 
remedy  to  the  President.  They  are; 

(1)  There  must  be  increased  imports— 
either  actual  or  relative  to  domestic 
production— of  an  article  into  the  United 
States. 

(2)  The  domestic  industry  producing 
an  article  like  or  directly  competitive 
with  the  imported  one  must  be  seriously 
injured  or  threatened  with  serious 
injury. 

(3)  The  increased  imports  must  be  a 
substantial  cause  of  the  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
industry  making  the  article  in  question. 

As  befits  the  largest  industry  to  ever 
appear  before  the  Commission  virtually 
every  possible  question  of  legal  and 
economic  analysis  was  at  issue. 

The  following  outlines  the 
organization  of  my  views  on  the  issues 
of  this  case: 

Section  II.  The  Domestic  Automotive 
Industries: 
Three  industries.  Components  producers. 
Captive  imports.  Canadian  prodii..ts 
Section  III.  Imports  in  the  U.S.  Market: 
Heavy  trucks.  Light  trucks.  Passenger 
automobiles.  Determination  on  heavy 
trucks. 
Section  IV.  The  U.S.  Light  Truck  Industry: 
Economic  indicators.  The  tariff  change 
Other  special  considerations 
Determination  on  light  trucks 
Section  V.  Serious  Injury  to  the  Passenger 
Auto  Industry: 
Economic  indicators.  Serious  injury  finding. 
Section  VI.  Many  Causes  of  Injury:  Imports 
Not  a  Substantial  One: 
Standards  and  framework  for  s  iljslantial 
cause.  Causes  of  injury. 
Section  VU.  Serious  Injury  Will  Continue: 
Imports  Not  a  Substantial  Cause: 
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or  parts  of  an  establishment  which  are 
actually  producing  the  like  or  directly 
competitive  article.  I  believe  that 
Congress  used  the  word  "may"  rather 
than  "shall"  in  section  201(b)(A]  to 


contracting  party  in  such  increased  quantities 
and  under  such  conditions  as  to  cause  or 
threaten  serious  injury  to  domestic  producers 
in  that  territory  of  like  or  directly  competitive 
products  ■   ■    '.  '"' 

n„ „„  tU^   ADTA    anfVinriypH  thp 


to  49  percent  in  1977,  Canada's  share  of 
imports  fell  to  43  percent  in  1979  and 
further  declined  to  31  percent  in 
January-June  1980.  Imports  from  West 
Germany,  the  only  other  source  of 
imnnrts  nf  lipht  trucks.  stca'dilv  declined 
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Sl.indards  and  frdnifvv.irk  foi  ihrc.-it  The 
near  term  future  and  Ihrivit 
du!("'niinHlion.  The  m(;diuni  tfrni  fuluri- 

Concliision 

1  have  determined  that  the  U.S.  heavy 
truck  industry  does  not  satisf\  the  first 
criterion  for  an  affirmative  decision  and 
that  although  the  passenger  automobile 
and  light  truck  industries  are  seriously 
injured,  increased  imports  have  not  beiMi 
a  substantial  cause.  Theref.)re  my 
determinations  are  negative  for  all  thice 
domestic  industries 

//.  T/if  [)nn:f^li(:  Anh.iniotivi'  ImJiislrifS 

.•\nal\zing  the  scope  of  the  industry  or 
industries  can  have  a  major  im.pacl  on 
the  questions  of  injur\  and  caus.ition 
My  findings  in  this  rase.  hov\e\er.  have 
not  been  critically  dependent  on  the 
te(,hnicalities  of  defining  the  industries 
involved.  In  generaL.the  judgment  on 
scope  depends  on  the  nature  of  the 
imported  products,  the  competitive 
conditions  in  the  domestic  market   ,um\ 
th(;  character  of  U.S.  production 

Section  201  requires  an  examination 
of  "the  (iomestic  industry  producing  an 
article  like  or  directly  competitive  with 
Ihe  imported  article  '   '   '. '  In  our  most 
recent  ruling  under  section  201.  some  of 
the  problems  in  appiyine  this  iLingOage 
were  aired.  "^  In  the  majori'y  views,  we 
fully  described  the  appropriate 
methodology  and  discussed  a  major 
tension  between  legal  and  economic 
analysis  which  bears  on  all  section  2i)l 
f:ases:  industry  definition  is  based  on 
precise  legal  standards  which  do  no! 
necessarily  coincide  with  the  popular 
understanding  of  a  particular  iiidusty. 
f.^^..  the  auto  industry.  One  cannot  reh 
exclusively  on  general  legal 
piescriptions:  the  particular  f.icis  of 
each  case  cannot  be  ignored 

■/■/;.  fc  Industrit's 

1  have  concluded  that  this 
iinestigation  requires  findings  with 
I'l.'spect  to  three  separate  and  (lisliin.l 
mdustries — the  firms  and  facilities 
devoted  to  the  production  of: 

(1)  all  passenger  automobiles: 

(2)  light  trucks  of  under  10.000  pounds 
gross  vehicle  weight  (CVVV): 

(3)  heavy  trucks. 

Since  our  report  co\  ers  bodies 
(including  cabs  and  chassis]  foi 
automobile  trucks,  it  is  also  iinpoitant  to 
point  out  that  I  consider  domestic 
producers  of  these  articles  to  fall  within 
Ihe  same  general  industry  definition 
(either  lieht  trucks  or  heavv  trucks)  as 
'he  final  assembled  prodiii  I 


"Mii^/'ninms.  ]n\    \u. '1  .-X-Jin-^:!.  I'SIU    I'ul. 
\i)   lOMSinyHdl  .Sec -Views  uf(:h;iirni.,n  Hill 
.MIicrHcr,  Vice  CtiHirman  Micluicl  (:..ltiiiu!i  ,iiul 
f'l.ninbs'-ioricr  Paula  Jrli-rii    ,il  h-M 


I  have  defined  the  passenger  auto 
industry  in  its  entirety  because  there  is 
no  justifiable  basis  on  which  to  segment 
its  scope  at  this  time.  Costs  of 
coin  erting  production  lines  from  one 
type  of  auto  to  another  can  be  huge 
Despite  this  fact.  I  have  found  one 
passenger  auto  industry  because  of  the 
significant  shifting  and  confusion  in  the 
market  during  the  present  period.  Were 
it  not  for  this  shifting,  it  might  have  been 
reasonable  to  identify  a  number  of 
constituent  industries.  As  for  light 
trucks,  they  are  inherently  distinct  from 
passenger  vehicles  in  their 
characteristics  and  principal  uses. 
Finally,  heavy  trucks  are  produced 
separately  and  aimed  for  strictly 
comimercial  uses. 

Con:poneiUs  Producfrs 

li  is  my  view  that  producers  of 
automobile  and  truck  parts  are  part  of 
the  respective  domestic  automobile  and 
truck  industries.  The  "industry"  in  a 
section  201  investigation  can  be  like  a 
p.vramid.  In  this  case,  at  the  very  top  of 
the  pyramid  are  the  domestic  producers 
of  the  finished  product,  but  also 
included  in  the  pyramid  are  all  the 
productive  resources  (both  capital  and 
labor)  employed  in  the  production  of  the 
article. ' ' '  The  primary  purpose  of 
section  201"  is  the  protection  of  domestic 
resources  engaged  in  the  production  of 
goods.  This  protection  extends  beyond 
the  corporate  structures  (and  resources 
employed  therein)  performing  the  final 
work  on  a  product.  Thus,  for  example.  I 
believe  that  a  person  employed  by  an 
independent  firm  producing  engine  pait.s 
for  new  cars  is  as  much  a  part  of  the 
domestic  industry  as  a  worker 
performing  the  same  task  in  a  Ford 
engine  plant  or.  for  that  matter,  a  worker 
on  a  Ford  final  assembly  line. 

One  should  not  confuse  the  issue  of 
who  is  part  of  the  domestic  industry 
with  the  issue  of  who  may  petition  for 
import  relief.  Clearlv ,  as  the  U.S.  Court 
of  Appeals  held  in  the  case  of  United 
Shot-  IVorkrrs-  wj^odel/  "\  component 
pa^ts  producers  would  not  be  proper 
petitioners  in  this  case  because  they 
would  not  be  producers  of  a  like  or 
directly  competitive  article:  automobile 
parts  are  not  like  or  directly  competitive 
with  finished  automobiles. 

While  the  Commission  does  not  have 
complete  data  regarding  components 
parts  producers,  the  data  w^e  do  have 
show  parts  producers  experiencing 
difficulties  similar  to  those  of  the  big 

automobile  and  truck  manufacturers.  .As 

1 

r  S  aulii  jjtiiiui.<'r>  ni(.iii'lr  (.incral  .\lolor.> 
Cuip  (CM).  Kurd  M>>lur  l.u.  (Ki.rd;  Chix^liT  Cuip 
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suppliers,  their  production  and 
shipments  are  tied  directly  to  the 
demand  for  parts  by  the  big  auto  and 
truck  makers.  Supplier  shipments, 
profits,  and  employment  have  all  fallen 
along  with  assembled  automobile  and 
truck  production.  In  analyzing  the 
domestic  industry.  I  have  discussed 
aggregate  data  including  only 
components  production  within  firms 
producing  assembled  motor  vehicles 
covered  by  the  investigation. '-"^  Since 
the  imported  products  are  in  general  not 
components  parts,  any  injurv'  to 
domestic  components  parts  producers 
occur  via  vehicle  imports.  Therefore,  the 
findings  regarding  serious  injury  and 
causation  based  on  the  data  the 
Commission  has  assembled  apply  to 
components  parts  producers  as  well. 
Absent  a  petition  and  investigation  on 
increased  imports  of  motor  vehicles 
parts  there  is  no  possibility  of  relief  for 
components  producers  separate  from 
relief  accorded  the  final  industry. 

Captive  Imports 

Section  201(b)(3)  of  the  Trade  .\c\. 
which  is  concerned  with  what 
constitutes  "the  domestic  industry."  is 
the  only  provision  in  section  201  to 
address  expressly  the  question  of 
Commission  treatment  of  articles 
imported  bv  domestic  producers.  It 
provides  that: 

■    ■    ■  in  determinmg  the  domestic  induslr\ 
prtiducing  an  ai  title' like  or  directly 
competitive  with  an  imported  article,  the 
Commission — 

(.•\!  ma\,  in  the  case  of  d  d-jmestic  producer 
which  also  imports,  treat  as  part  of  such 
domestic  industry  onl)  its  dnmcstir 
production   '    "    '. 

The  reports  of  the  House  Ways  and 
.Means  Committee  and  the  Senate 
Finance  Committee  on  the  provisions  of 
the  bill  which  became  the  Trade  Act 
offer  no  additional  guidance.'" 

Section  201(b)(3).  in  effect,  codified 
prior  C(>mmission  practice  on  the 
subject  of  "domestic  industry."  In 
essence,  it  suggests  that  the  Commission 
should,  when  appropriate,  narrow  the 
scope  of  the  domestic  industry  against 
which  the  impact  of  increased  imports  is 
to  be  measured  to  those  establishments 


*"  This  was  doiw-  for  cSt  r.illuwin);  ri'.iscms  (1) 
Ihe  Conimission  l.<,'k->  compii'le  data  on  components 
producers;  (2|  tf  su(h  drtl.i  were  avdiialile. 
asareKrtlinj;  mmh  of  it  with  data  collecled  foi  final 
priKiuceis  would  lie  qiieslionatilp-  i3)  most  ciuri.illv 
such  data  are  not  of  cntiual  v.iliie  lo  an  imporl  lelief 
fmdiiii;  in  this  i;ase. 

■'■  See  the  report  of  ihe  I'  S   I  louse  of 
Represenlali\es.  Corr.mltlee  un  U'jvs  and  Means. 
Tradi'  Reform  AiA  of  19"3.  H   R.pt  \[i.  93-5~l.  9Ad 
Con«  .  Is!  Sess  (1M-3)  at  45  (\\  ,i\  s  and  .Means 
Coninullee  Reporll:  and  I'.S.  Senate  Commillee  on 
Kir.ani  p.  Irade  Keforni  .Acl  of  1174.  S   Repi    \n  S.'U 
i::98.  Rtd  Cong..  2d  Si:ss   (19741  ,i;  \S^  iFinance 
Committee  Reporll 
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passenger  automobiles  from  countries 
other  than  Japan,  West  Germany,  and 
Canada  consistently  amounted  to  less 
than  ten  percent  of  total  imports  in 
recent  years. 
U.S.  producers'  captiv  e  imports  of 


larger  light  trucks  gained  a  greater  share 
of  the  total.  During  1979  and  the  first 
half  of  1980  production  of  such  larger 
trucks  fell  much  more  rapidly  than 
production  of  small  light  trucks. 
Total  domestic  caoacitv  to  nroduce 


Effective  August  21,  1980.  the  U.S. 
Customs  Service  corrected  a 
classification  error  and  reclassified 
them  as  trucks.  Light  trucks,  which  had 
been  classified  as  truck  chassis  with  an 
assessed  dutv  of  four  nercent.  are  now 
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or  parts  of  an  establishment  which  are 
actually  producing  the  like  or  directly 
competitive  article.  I  believe  that 
Congress  used  the  word  "may"  rather 
than  "shall"  in  section  201(b)(A)  to 
provide  the  Commission  with  some 
latitude  in  considering  data  relating  to 
the  question  of  injury.  Section  201(b)(3) 
thus  permits  the  Commission,  for 
example,  to  exclude  from  aggregate 
industry  profit  data,  profits  in  the 
industry  deriving  from  its  import 
business.  Where  such  data  are 
incapable  of  being  segregated,  profits 
from  an  import  business  or  from  the  sale 
of  other  products  may  be  included. 

1  have  concluded  that  the  only  time  at 
which  the  Commission  should  consider 
adjusting  the  import  statistics  would  be 
when  the  imports  are  imports  in 
technical  terms  only.  e.g..  when  the 
domestic  products  have  been  exported 
for  certain  minor  finishing  work  and 
then  reimported.  Motor  vehicles 
assembled  in  Canada  largely  from  U.S.- 
made  parts  do  not  appear  to  fall  into 
this  category.  Such  vehicles  are  at  least 
40  percent  Canadian  in  value. 

Canadian  Products 

In  their  hearing  testimony  of  briefs, 
the  International  Union,  United 
Automobile  Workers  (UAW)  and  Ford 
Motor  Co.  (Ford)  argued  that  imports 
from  Canada  by  U.S.  motor  vehicle 
manufacturers  should  not  be  treated  as 
imports  in  view  of  the  Automotive 
Products  Trade  Act  of  1965  (APTA).  the 
U.S.-Canadian  Automotive  • 
Agreement  '".  and  the  the  integrated 
U.S.-Canadian  market.  It  is  my  view  that 
the  automobiles  and  trucks  imported  by 
U.S.  producers  from  Canada  and  other 
countries  are  also  "imports"  for  the 
purpose  of  this  investigation.  Nothing  in 
section  201.  the  APTA.  the  Agreement, 
or  the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  suggest  otherwise. 

The  APTA— APTA.  section  301  clearly 
permits  either  party  to  invoke  escape 
clause  import  relief."' 

The  GATT— The  concept  of 
"increased  imports"  is  taken  from 
Article  XIX,  the  GATT's  so-called 
"escape  clause."'™ The  principal  clause 
of  Article  XIX  provides  that  certain 
protection  action  can  be  taken — 

(i)f.  as  a  result  of  unforseen  developments 
and  of  the  effect  of  the  obligations  incurred 
by  a  contracting  party  under  this  Agreement. 
including  tariff  concessions,  any  product  is 
l)eing  imported  into  the  territory  of  thiit 


""  Agreomehl  Conterning  Automotivi!  Products 
Hclween  the  Government  of  the  United  Slatps  .ind 
Ihf  Governmcnl  of  Canada.  17  UST  1372  (196.-.)  (thi' 
Agrci'mcnl).  II  wns  implcmcnlpd  by  the  APT.A. 

""191)5.0.2021. 

'^-"Donr  Orlobcr  .10. 1!M7,  61  Sldt.  Pt.  5.  T.I  AS. 
No  1-(X).  S5U,\T.S,  187. 


contracting  party  in  such  increased  quantities 
and  under  such  conditions  as  to  cause  or 
threaten  serious  injury  to  domestic  producers 
in  that  territory  of  like  or  directly  competitive 
products  '   '    '.  '"' 

Because  the  APTA  authorized  the 
President  to  remove  all  customs  duties 
on  specified  automotive  products  from 
Canada  alone,  a  waiver  of  most- 
favored-nation  (MFN)  obligations  under 
GATT  Article  I  was  necessary.  This 
waiver  does  not  reach  the  question  of 
exceptions  from  escape  clause  actions 
under  Article  XIX.  If  the  United  States 
were  to  conclude  that  Canadian  or  other 
captive  imports  were  not  imports  and 
were  to  excluse  them  from  a  remedy  on 
that  basis,  such  action  might  be  judged 
as  discriminatory  within  the  meaning  of 
GATT.  The  GATT  requires  that  any 
remedy  apply  to  all  imports  from  al 
MFN  countries  on  a  nondiscriminatory 
basis.  The  exclusion  from  "imports"  of 
most  of  the  imports  from  a  given 
country,  such  as  Canada,  and  the 
imposition  of  import  restrictions  on  all 
other  imports  would  appear  to  constitute 
an  action  discriminating  in  favor  of  one 
MFN  country  and  against  other  MFN 
countries. 

///,  Imports  in  llu^  U.S.  Market 
Heavy  Trucks 

Imports  of  trucks  n\  .t  10,000  pounds 
GVW  declined  very  irregularly  from 
38,000  units  in  1975  to  14,600  in  1979. 
First-half  year  statistics  for  1980  are 
more  than  ten  percent  below  those  of 
the  similar  period  a  year  earlier.  The 
ratio  of  imports  to  U.S.  production 
likewise  fell  irregularly  from  17  percent 
(1975)  to  8  percent  (1979).  although  it 
was  up  by  four  percentage  points  during 
the  first  half  of  1980. 

Li^lU  Trucks 

U.S.  imports  of  light  trucks  and  cab/ 
chassis  more  than  doubled  between 
1975  and  1978,  rising  from  nearly  375,000 
units  to  nearly  860,000  units.  In  1979 
imports  of  light  trucks  declined  to  aboiit 
804,000  units  and  continued  to  decline  in 
the  first  six  months  of  1980  by  more  than 
3.5  percent  from  the  corresponding 
period  in  1979. 

)apan  and  Canada  have  been  the 
dominant  suppliers  of  light  truck  and 
cab/chassis  imports,  accounting  for 
more  than  95  percent  of  the  total  in 
recent  years.  Imports  from  Japan  rose 
rapidly  between  1975  and  1979:  its  share 
of  total  imports  ranged  from  a  low  of  47 
percent  in  1977  to  a  high  of  55  percent  in 
1979.  In  the  first  six  months  of  1980, 
however,  Japan's  share  of  light  trucks 
and  cab/chassis  rose  to  67  percent. 
After  increasing  from  41  percent  in  1975 


to  49  percent  in  1977.  Canada's  share  of 
imports  fell  to  43  percent  in  1979  and 
further  declined  to  31  percent  in 
January-June  1980.  Imports  from  West 
Germany,  the  only  other  source  of 
imports  of  light  trucks,  stea'dily  declined 
relative  to  total  imports  during  1975- 
1979. '22 

U.S.  producers'  captive  imports 
consistently  accounted  for  nearly  70 
percent  of  imports  of  light  trucks  and 
cab/chassis  during  1975-1979.  Al!  light 
trucks  imported  from  Canada  were 
captive  imports  of  U.S.  producers,  and 
from  40  to  50  percent  of  light  truck 
imports  from  Japan  were  captive  as 

well. 

Imports  of  light  trucks  also  increased 
relative  to  production.  Imports  of  light 
trucks  and  cab/chassis  increased  from 
19  percent  of  U.S.  production  in  1975  to 
29  percent  in  1979  and  then  grew 
markedly  to  62.5  percent  in  January- 
June  1980. 
Passenger  Automobiles 

Imports  of  passenger  automobiles 
grew  steadily  by  43  percent,  from 
slightly  more  than  two  million  units  in 
1975  to  more  than  2.9  million  units  in 
1978.  In  1979,  car  imports  fell  by  about 
four  percent  to  2.8  million  units, 
primarily  as  a  result  of  sharp  reduction 
in  imports  from  Canada.  In  January-June 
1980,  auto  imports  increased  thirteen 
percent  from  the  corresponding  period 
of  1979;  imports  from  Canada,  however, 
which  had  declined  from  850.000  units  in 
1977  to  678,000  in  1979,  continued  to 
decline. 

Japan,  the  leading  source  of  U.S. 
imports  in  recent  years,  has  seen  its 
share  of  imports  grow  from  34  percent  in 
1975  to  57  percent  in  1979  and  to  62 
percent  in  January-June  1980.  Much  of 
Japan's  growth  has  been  at  the  expense 
of  other  countries'  shares  of  U.S. 
imports.  Canadian  import  penetration 
declined  steadily  from  36  percent  in  1975 
to  24  percent  in  1979  and  West 
Germany's  share  declined  irregularly 
from  17  percent  to  11  percent  in  the 
same  period. '"The  combined  imports  of 


'(iATI  Art.  XIX.  piUH.  Ka). 


'■"InrUiiling  as  imports  Volkswagen  light  Irui.ks 
that  dre  assembled  in  a  free-trade  zone  in 
Pennsylvania  results  in  nearly  a  doubling  of  (he 
share  of  imports  acr.ounled  for  by  West  German_\  in 
lanuary-Iune  I'.lfiO  in  comparison  to  the  like  pc'riuil 
of  1979.  While  they  are  only  30  percent,  by  value,  of 
foreign  origin.  thel'.S.  Customs  Service  cl.issifies 
them  as  Imports  from  West  Germany. 

'"  VVV  of  America's  imports  into  U.S.  rusloms 
territory  from  the  free-trade  zone  at  New  Stanton. 
Pa.,  arc  not  included  in  the  Commission's  d.ila  as 
imports  since  70  percent  of  the  value  of  ihe  vehicle 
is  added  in  the  United  Strites  (However,  ;he 
Customs  Service  treats  such  vehicles  as  im.porls 
from  West  Germany.)  Inclusion  of  VVVs  New 
Stanton  production  in  Ihe  Commission's  import  d  ilii 
gives  West  Germany  an  increasing  sh.-re  ol  U.S. 
imports  from  1978  through  january-june  1980.  when 
West  Germany  accounted  for  17  perc^t  of  thi:  total. 
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V.  Serious  Injury  to  the  Passenger 
Automobile  Industry 

Section  201(b)(2)(A)  of  the  Trade  Act 
provides  guidelines  for  determining 
..,k,^iKa.<  o  Hnmoafir  inrliisfrv  is  being 


unavailability  of  parts.  Nor  is  there  any 
indication  of  resource  reallocation  to 
foreign  subsidiaiies  or  production  of 
other  products. 
Total  Capacity— Total  capacity  '-'to 

,c3»orl  cliobflv  frnm 


Employment  of  production  workers 
shows  a  similar  trend.  Relative  to  the 
end  of  1978.  there  were  300.000 
unemployed  in  June  1980.  While  29 
percent  unemployment  is  large,  previous 
downturns  have  been  equally  disastrous 
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passenger  automobiles  from  countries 
other  than  Japan,  West  Germany,  and 
Canada  consistently  amounted  to  less 
than  ten  percent  of  total  imports  in 
recent  years. 

U.S.  producers'  capli\  e  imports  of 
automobiles  accounted  for  a  significant 
share  of  total  imports  of  automobiles, 
although  the  share  has  steadily  declined 
since  1975.  As  a  share  of  total 
automobile  imports  the  combined 
imports  of  GM,  Ford,  Chrysler  and  A.MC 
declined  from  41  percent  in  1975  to  28 
percent  in  1979  and  further  declined  to 
27  percent  in  January-June  1980 

Prtermination  on  Heavy  Trucks 

Heavy  truck  imports  cannot  possibly 
be  causing  injury  to  the  domestic 
industry  within  the  meaning  of  the  Act. 
No  party  to  this  investigation  claimed 
import-related  injury  to  the  domestic 
heavy  trucL  industry.  Indeed,  the  section 
201  requisite  that  imports  be  inn  easing 
has  not  been  satisfied  in  a  meaningful 
manner. '-^Therefore,  I  have  made  a 
negative  determination  with  respect  to 
imports  of  heavy  trucks.  By  contrast. 
U.S.  imports  of  light  trucks  and 
automobiles  have  born  increasing  in 
both  absolute  and  relative  terms. 

IV.  The  U.S.  Light  Truck  Industry 

During  the  last  two  years  the  light 
truck  industry  has  sustained  serious 
injury  but  imports  have  not  been  a 
substantial  cause  of  this  injury.  In  any 
event,  a  recent  tariff  reclassification  has 
mooted  much  of  this  discussion  because 
it  is  so  significant  as  to  remove  any 
possibility  that  light  trucks  might  be 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  or  threaten 
to  become  a  substantial  cause  of  serious 
injury  to  the  domestic  light  truck 
industry. 

Economic  Indicators  '''■' 

Domestic  production  of  light  liucks 
increased  from  two  million  units  in  1975 
to  3.3  million  units  in  1978.  but  declined 
lo  2.7  million  units  in  1979.  The  declining 
lr(;nd  in  light  truck  production  continued 
in  the  first  half  to  1900,  when  production 
fell  of  683,000  units,  a  decrease  of  60 
pcircent  from  the  corresponding  period  in 
1979.  Domestic  production  of  light  trucks 
weighing  over  6.000  pounds  remained 
higher  than  production  of  trucks 
weighing  less  than  6.000  pounds  for  this 
period.  However,  as  total  domestic 
production  of  light  trucks  increased 
diiring  197,'>-1978,  production  of  the 


'-'I  sh<dl.  therefore,  not  give  furlhiT  considir.ition 
lu  llie  he.ny  truck  industry  \n  these  views. 

'•'A  full  discussion  of  the  stand.irds  and 
liiiriievKjrk  for  my  determinations  in  Ihe 
um  stigalion  is  included  in  m\'  examination  of  Ihe 
I'.i'.'-enger  auto  industry  which  fullows 


larger  light  trucks  gained  a  greater  share 
of  the  total.  During  1979  and  the  first 
half  of  1980  production  of  such  larger 
trucks  fell  much  more  rapidly  than 
production  of  small  light  trucks. 

Total  domestic  capacity  to  produce 
■light  trucks  increased  steadily  from  2,7 
million  units  in  1975  to  3.2  million  units 
in  1979.  From  January-June  1979  to 
January-June  1980,  however,  domestic 
capacity  to  produce  light  trucks  declined 
from  1.8  million  units  to  1.6  million  units. 
Relative  to  total  U.S.  light  truck 
capacity,  the  capacities  for  producing 
light  trucks  over  and  under  6,000  pounds 
did  not  change  appreciably. 

Domestic  capacity  utilization  for  light 
trucks  increased  from  74  percent  in  1975 
to  over  100  percent  in  1977  and  1978  and 
fell  lo  87  percent  in  1979.  In  the  first  half 
of  1980  it  dropped  precipitously  from  94 
percent  (January-June  1979)  to  42 
percent. 

Inventories  of  domestic  light  trucks 
incieased  steadily  from  372,000  units  at 
the  end  of  1975  to  638.000  units  at  year- 
end  1979,  but  fell  to  465,000  units  as  of 
June  30.  1980.  As  a  percentage  of  annual 
shipments,  inventories  of  US. -produced 
lighty  trucks  increased  markedly  in  1979 
and  again  in  1980.  In  1979  the  ratio  of 
inventories  of  light  trucks  to  annual 
shipments  increased  to  25  percent  from 
an  average  of  about  18  percent  for  the 
previous  four  years.  It  increased  again  in 
the  first  half  of  1980  to  35  percent.  '•'' 

Making  price  comparisons  for 
automotive  vehicles  is  complicated  by 
the  myriad  of  differences  in  their 
physical  and  subjective  attributes  and 
thousands  of  different  product 
configurations.  However,  careful 
examination  of  the  adjusted  Japanese 
export  price  index  and  the  U.S.  producer 
price  index  for  light  trucks  suggests  that 
the  average  price  of  imported  trucks  fell 
substantially  relative  to  the  average 
domestic  price  during  1979. 

In  the  last  two  years,  the  rapid  decline 
in  sales  in  this  miultibillion  dollar 
industry,  which  requires  high  production 
runs  to  cover  large  fixed  costs,  indicates 
that  the  light  truck  industry  suffered 
from  serious  injury  in  1979  and  the  first 
half  of  1980. 

The  Tariff  Change 

Prior  to  August  21. 1980.  most  light 
trucks  entered  the  United  States 
unfinished  as  chassis  under  TSUS  item 
692.20  rather  than  as  trucks  under  TSUS 
item  692.02.  Such  trucks  lacked  only 
their  load  beds  and  could  be  quickly 
assembled  into  completed  light  trucks. 


Effective  August  21,  1980.  Ihe  U.S. 
Customs  Service  corrected  a 
classification  error  and  reclassified 
them  as  trucks.  Light  trucks,  which  had 
been  classified  as  truck  chassis  with  an 
assessed  duty  of  four  percent,  are  now- 
dutiable  at  25  percent. 

Other  Special  Considerations 

One  difference  between  the 
automobile  and  light  truck  markets  is 
that  almost  50  percent  of  the  imports  of 
light  trucks  from  Japan  (1979)  are 
captive  imports  sold  by  domestic 
producers  under  their  own  brand  name. 
(By  comparison,  only  about  ten  percent 
of  non-Canadian  imports  of  automobiles 
are  captive  imports.)  Until  November 
1979.  there  was  no  domestic  production 
of  small  pickup  trucks.  However.  U.S. 
production  of  small  pickups  now 
imported  by  GM,  Ford,  and  Nissan  is 
scheduled  to  commence  within  the  next 
few  years. 

The  import  relief  statute  is  not 
designed  to  protect  U.S.  industries  from 
self-inflicted  injury  nor  is  it  intended  to 
interfere  with  efforts  of  the  industry  to 
adjust  to  import  competition.'-" The 
strategy  for  development  of  U.S. 
production  followed  by  Honda  and 
Volkswagen  '-"'suggests  that  as  GM  and 
Ford  switch  to  domestic  production  of 
small  pickups,  continued  captive 
imports  will  be  vilal  if  they  are  to 
maintain  a  full  selection  and  develop  the 
market  in  an  orderly  fashion.  Import 
relief  could  interfere  with  this  process. 
Furthermore,  since  U.S.  producers  bring 
in  half  the  imports  of  small  pickups  and 
enjoy  a  more  extensive  dealer  network 
than  do  non-captive  imports.  U.S. 
producers  can  already  control  the 
transition  to  domestic  production  of 
small  pickup  trucks. 

Determination  on  Light  Trucks 

The  decline  in  overall  demand, 
exacerbated  by  a  more  rapid  fall  in 
larger  light  truck  sales,  refiected 
phenom.ena  similar  to  those  we  shall 
observe  and  discuss  in  Sections  V'l  and 
VII.  These  considerations  have  led  me 
to  conclude  that  even  if  there  had  not 
been  a  tariff  reclassification,  imports 
would  neither  be  a  substantial  cause  of 
serious  injury  to  the  light  truck  industry, 
nor  a  threat  of  such. 


'■■''Uata  for  employment  and  profus  cannot  be 
scKiegated  from  Ihose  for  the  automotive  industry. 
These  important  aggregate  indicators  will  he 
discussed  in  Section  VI, 


■■-■  S  Kept  No  93-1298.  93d  Cong..  2d  Sess.  (19-41 
at  122  The  Senale  Finance  Commitlec  Report 
slates; 

The  escape  clause  is  not  intended  to  protect 
industries  which  fail  lo  help  themselves  l)ecomr 
more  competitive  Ihrougli  reasonable  research  and 
investment  efforts,  steps  to  improve  produclivily 
and  other  measures  thai  competitive  industries  must 
ronlinuallj  unde.'lake. 

'-"S< f  biieis  of  Honda  Motor  Co..  l.id.  and  VW  of 
America. 
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misleading.  Such  problems  are 
minimized  when  many  indicators  are 
used  to  depict  the  state  of  the  industry.  ■ 
There  was  little  change  in  output  per 
worker  per  hour  from  1975  to  1978,  but  a 


imports.  As  made  clear  in  section 
201(b)(4),  the  requisite  causal  linkage  is 
strong. 

"Substantial  cause"  is  defined  to 
mean  "a  cause  which  is  important  and 


affected  by  recession,  there  is  a 
correlation  between  ruling  out  recession 
as  a  more  important  cause  and  imports 
rising  absolutely  or  relatively  in  the 
declining  market.'''* In  my  view,  the 
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V.  Snrious  Injury  to  the  Passenger 
Automobile  Industry 

Section  201(b)(2)(A]  of  the  Trade  Act 
provides  guidelines  for  determining 
whether  a  domestic  industry  is  being 
seriously  injured.  The  Commission  must 
consider,  among  other  economic  factors, 
whether  there  is  a  significant  idling  of 
productive  facilities  in  the  industry, 
whether  a  significant  number  of  firms 
operate  at  a  reasonable  level  of  profit, 
and  whether  there  is  significant 
unemployment  or  underemployment 
within  the  industry.  Because  the  Act 
specifically  avoids  limiting  the 
Commission  to  just  these  criteria,  I  have 
also  considered  all  other  relevant 
economic  indicators  on  which  the 
Commission  has  been  able  to  compile 
data.  As  a  consequence  of  the  huge 
scale  of  the  industry  and  the  varying  but 
extensive  degree  of  integration  of 
operations,  it  has  not  been  possible  to 
compile  all  data  on  a  strictly 
comparable  basis,  I  have  chosen  the 
best  available  sources  and  have 
endeavored  to  note  any  significant 
limitations. 
Economic  Indicators 

In  the  aggregate,  most  of  the  indices  of 
domestic  automobile  producers' 
performance  show  improvement  from 
1975  through  1978  and  then  rapid 
declines  which,  based  on  unofficial 
data,  lasted  through  the  third  quarter  of 
1980.  When  the  aggregate  data  are 
broken  down  by  vehicle  size,  striking 
differences  emerge.  Economic 
performance  of  compacts  and 
subcompacts  improved  after  1978,  albeit 
at  slower  rates.  However,  this 
strengthened  performance  was  more 
than  offset  by  the  sharp  drop  in  all 
measures  of  economic  health  of  the 
intermediate  and  full-size  sectors. 

U.S.  Production— U.S.  production  of 
automobiles  grew  from  6.6  million 
vehicles  in  1975  to  9.1  million  in  1978 
before  falling  off  to  8.4  million  in  1979. 
Figures  for  the  first  half  of  1980 
compured  to  the  same  period  one  year 
earlier  show  a  further  decline  of  29 
percent.  After  growing  irregularly  from 

2.4  million  units  (1975)  to  2.6  million 
(1977),  production  of  small  cars 
(subcompacts  and  compacts)  jumped  to 
3.7  million  (1979).  Large  (intermediate 
and  full-size)  car  production  peaked  at 

6.5  million  in  1977  and  fell  sharply  to  4.7 
million  in  1979.  For  the  first  half  of  1980. 
these  trends  continued  as  small  car 
production  grew  slightly  and  that  of 
large  cars  fell  a  staggering  48  percent 
Trom  the  same  period  of  1979. 

These  dismal  trends  do  not  appear  to 
he  significantly  biased  by  unusual 
circumstances  such  as  strikes  or 


unavailability  of  parts.  Nor  is  there  any 
indication  of  resource  reallocation  to 
foreign  subsidiaiies  or  production  of 
other  products. 

Total  Capacity— Total  capacity  '-'to 
produce  cars  fluctuated  slightly  from 
January  1975  to  June  1980.  A  small 
increase  of  one  percent  from  1975  to 
1977  was  offset  by  a  slightly  larger 
decline  from  1977  to  1979.  The  latter  was 
attributable  to  time  lost  in  plant 
conversions.  However,  a  further  small 
decline  in  the  first  half  of  1980  reflects 
closings  of  large  car  plants  by  Ford  and 
Chrysler.  Domestic  small  car  capacity 
grew  28  percent  from  1975  to  1979  before 
levelling  off  in  the  first  half  of  1980.  On  a 
unit-for-unit  basis,  the  growth  of 
capacity  to  produce  small  cars  has 
substituted  for  declines  in  capacity  for 
large  car  production.'^" 

Capacity  L'7/7/zo//o;)— Utilization  of 
total  domestic  capacity  for  production  of 
autos  increased  from  62  percent  in  1975 
to  86  percent  in  1978  before  declining  to 
80  percent  in  1979.  From  a  January-June 
1979  figure  of  91  percent,  it  fell  to  67 
percent  from  January-June  1980.  For 
small  cars,  however,  utilization  grew 
from  72  percent  (1977)  to  80  percent 
(1979)  and  was  84  percent  for  January- 
June  1980  compared  to  a  slightly  smaller 
figure  one  year  earlier.  Capacity 
utilization  for  large  cars  dropped  from 
91  percent  (1977)  to  79  percent  (1979). 
First-half  year  figures  dramatize  the 
sudden  collapse  of  large  car 
production— down  in  one  year  from  79 
percent  (1979)  to  53  percent  (1980). 

Inventories — Inventories  as  a 
percentage  of  annual  shipments 
generally  vary  inversely  with  econoniic 
hcalih.'"  After  falling  from  21  percent  in 
1975  to  17  percent  in  1976,  the  ratio  grew 
to  20  percent  in  1979  and  23  percent  for 
the  first  half  of  1979.  Opposing  this 
trend,  the  ratio  of  small  car  inventories 
to  shipments  declined;  after  one  year  of 
stability,  it  steadily  fell  from  23  percent 
in  1976  to  17  percent  in  1979. 

Employment— To\.a\  employment  grew 
from  793'000  workers  in  1975  to  more 
than  one  million  in  19:^8,  and  then 
declined  by  three  percent  to  972,000  in 
1979.  The  first  half  of  1980  saw  a  further 
decline  by  22  percent  from  the  same 
period  of'l979  to  about  804,000. '« 


Employment  of  production  workers 
shows  a  similar  trend.  Relative  to  the 
end  of  1978,  there  were  300,000 
unemployed  in  June  1980.  While  29 
percent  unemployment  is  large,  previous 
downturns  have  been  equally  disastrous 
for  workers.  Similar  sharp  declines  form 
previous  peaks  were  recorded  in  1969- 
1970  (27  percent)  and  1973-1975  (25 
percent). 

The  grim  unemployment  situation  is 
exacerbated  by  underemployment 
shown  in  the  average  weekly  hours  per 
worker  which  dropped  below  40  hours 
for  the  first  time  in  five  years  in  the  first 
half  of  1980.  Average  weekly  overtime 
and  average  weekly  hours  per  worker 
grew  from  1975  to  1977  before  declining 
through  1979.  Weekly  overtime  still 
averages  2.05  hours  per  worker.  This 
may  reflect  use  of  overtime  in 
production  areas  with  bottlenecks  and 
restraint  by  the  firms  in  immediate 
rehiring  of  laid-off  workers  when 
prospects  for  keeping  them  are  not  good. 

Wages — Average  hourly 
compensation  of  auto  workers  grew  at 
an  annual  rate  of  more  than  nine  percent 
from  1975  to  January-June  1980,  slightly 
faster  than  that  for  all  manufacturing 
workers.  The  average  gross  earnings  of 
$9.47  (compared  to  $^.07  for  all 
manufacturing  workers)  reflect  the  rapid 
growth  of  wages  in  years  prior  to  1977: 
over  the  last  two  decades,  the  UAW 
successfully  negotiated  large  wage 
increases  augmented  by  cost-of-living 
allowances  (COLA)  provisions  which 
have  tended  to  gurantee  the  real  income 
of  auto  workers.'"  Fringe  benefits  and 
significant  supplemental  funds  for  laid- 
off  workers  supported  by  the  producers 
have  further  boosted  average  total 
compensation  to  auto  workers  to  $16.55 

per  hour. '^^ 

/'roa'i;c//r/?y— Because  of  varying 
labor  input  requirements,  changing 
product  mix  of  the  producers,  and  wide 
differences  in  vertical  integration  among 
the  firms  in  the  industry,  a  single 
aggregate  productivity  measure  may  lie 


'■"C:ipai;ily  figures  are  subiccl  lo  a  number  of 
ri'St:r\,dlions.  Stv  accompanying  Report  at  A-32. 

'■"'Mo.sl  of  this  growth  has  been  concentrated  in 
the  previously  ni-g!ected  (by  relative  standards) 
subcompart  sector. 

'"  In  general,  inventories  are  held  by  dealers. 
grow  with  brisk  sabs,  and  run  down  when  sales 
shrink  or  credit  costs  rise. 

"-Corporate  statistics  are  not  broken  out  on  the 
I.irge  number  of  employee";  of  the  auto 
m.inufacturers  cngagi'd  in  the  production  of  auto 
parts,  components,  .ind  trucks.  The  data  given  for 
this  indicator  are.  therefore,  industry  aggregates  for 


establishments  producting  assembled  motor 
vehicles. 

'"Since  1977,  the  growth  of  auto  wages  has  b('en 
slower  than  average  growth  of  all  manufacturing 
worker's  wages. 

'■"Average  total  compensation  is  the  sum  of 
average  hourly  compensation  paid  lo  aulo-workers 
plus  average  non-salary  fringe  benefits  such  as 
employer  social  security  contributions,  etc..  plus 
average  supplement  benefit  contributions.  Each  of 
these  is  quite  distinct. 

Under  the  supplemental  benefit  program, 
manufacturers  contribute  at  specified  rates  lo  the 
supplemental  fund  until  the  target  level  based  on 
current  employment  is  reached.  When  no  benrfiis 
are  paid  out  and  the  fund  is  full,  the  employers' 
contributions  drop  to  zero.  Significant  and 
continued  unemployment  over  the  last  two  years 
has  steadily  lapped  the  funds  and  increase.!  the 
employers'  contributions — al  a  lime  when 
companies  could  least  afford  it. 
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help  on  the  question  of  whether  the  shift 
can  occur  within  the  industry  and  still 
be  a  separate  cause. 

In  past  import  relief  investigations, 
shift  in  demand  has  tended  to  be 

A;^r',^oclal^  hti  *Vio  PfimmiKsinn  M/hpre  if 


precedent  for  considering  a  shift  in 
consumer  taste  or  demand  to  a  product 
within  the  scope  of  an  industry  to  be  an 
alternative,  greater  cause  of  injury  than 
increased  imports.  However,  the 
Commission  has  sufficient  discretion  to 


Review  of  Commission  precedent,  the 
arguments  of  the  parties  to  this 
investigation,  and  legislative  history 
revealed  that  this  important  conceptual 
question  has  never  been  directly 
reached  in  prior  Commission  decisions 
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misleading.  Such  problems  are 
minimized  when  many  indicators  are 
used  to  depict  the  state  of  the  industry.  ■ 
There  was  little  change  in  output  per 
worker  per  hour  from  1975  to  1978,  but  a 
substantial  drop  in  the  first  half  of  1980. 
That  decline  is  indicative  of  the  large 
inefficiencies  incurred  in  operating  auto 
plants  below  optimum  level. 

Profits — The  financial  performance  of 
U.S.  producers  show  drastic  changes  in 
recent  years. "^Aggregate  net  operating 
profit  of  U.S.  producers  on  domestic 
operations  rose  by  over  350  percent  from 
$1.3  billion  in  recession-year  1975  to  $6.1 
billion  in  1977,  declined  moderately  to 
$5.6  billion  in  1978,  and  then  fell 
precipitously  by  76  percent  to  $1.3 
billion  in  1979.  The  first  half  of  1980  saw 
industry  losses  of  $2.9  billion  compared 
with  a  profit  of  $2.7  billion  in  the  first 
half  of  1979.  The  current  year  will  be  the 
first  in  recent  history  in  which  the 
industry  shows  aggregate  losses. 
Volkswagen  of  American  is  the 
exception  to  the  rule;  its  performance 
improved  from  1978  when  it  incurred 
large  startup  costs  through  the  first  half 
of  1980  when  if  was  the  lone  U.S. 
producer  reporting  profits. 

Conclusion 

There  is  no  question  that  the  domestic 
auto  industry  is  seriously  injured.  The 
significant  idling  and  underutilization  of 
plant  facilities,  the  inability  of  all  firms 
except  one  to  make  any  profits,  and 
significant  unemployment  and 
underemployment  paint  a  grim  picture. 
By  historical  standards,  the  economic 
indicators  during  the  present  downturn 
are  unique  in  two  respects:  improving 
performance  for  the  small  car  sector  and 
staggering  losses  for  the  industry  as  a 
whole.'"* 

VI.  Many  Causes  of  Injury:  Imports  not 
a  Substantial  One 

Although  there  Is  serious  injury 
present  in  the  passenger  car  industry.  1 
have  determined  that  increased  imports 
do  not  constisute  a  substantial  cause  of 
the  existing  serious  injury.  -^ 

Standards  and  Framework 

For  an  affirmative  determination, 
section  201(b)(1)  of  the  Trade  Act  of 
1974  '^'requires  that  serious  injury  or 
threat  of  serious  injury  found  in  an 
import  relief  investigation  be 
substantially  caused  by  increasing 


imports.  As  made  clear  in  section 
201(b)(4),  the  requisite  causal  linkage  is 
strong. 

"Substantial  cause"  is  defined  to 
mean  "a  cause  which  is  important  and 
not  less  than  any  other  cause."  '^"This 
dual  test  has  been  consistently  applied 
in  Commission  determinations  since 
1975.  If  any  cause  other  than  imports  is 
found  to  be  more  important  than 
imports,  an  affirmative  determination  is 
unwarranted.  Furthermore,  were  there 
to  be  a  host  of  causes  of  equal 
significance,  each  of  which  was  not 
important  standing  alone,  the  law  also 
directs  a  negative  finding. 

Alternate  Causes — There  is  scant 
legislative  direction  on  which 
alternative  causes  should  be  weighed 
against  increased  imports. 

The  senate  Finance  Committee  Report 
does  direct  the  Commission  to  examine 
the  injury  attributable  to  increased 
imports  or  of  other  causes,  "such  as 
change  in  technology  or  in  consumer 
tastes,  domestic  competition  from 
substitute  products,  plant  obsolescence, 
or  poor  management."  '^^By  not 
shackling  the  Commission  to  an 
approach  so  finely  detailed  as  to  be 
unworkable  in  all  potential  cases,  the 
statute  gives  fhe  Commission  maximum 
flexibility  and  discretion.  Within  these 
broad  boundaries  lies  the  responsibility 
for  the  Commission's  determination  to 
be  "clear,  well  documented, 
and  *   *  *  decisive."  '*" 

An  analysis  of  commission  precedent 
is  enlightening  only  to  the  extent  that  it 
confirms  the  case-by-case  latitude  of  the 
ITC.  Each  party  to  the  present 
investigation  offered  its  own  selection 
and  interpretation  of  past  cases.  Some 
decisions  have  found  causes  of  injury 
independent  of  and  greater  than 
increased  imports.  These  have  included 
changes  in  consumer  taste."' 
introduction  of  a  new  technology 
causing  demand  to  shift  to  a  different 
product,  '^-  and  oversupply  of  the 
domestic  product  accompanied  by 
declining  prices.'^' 

In  affirmative  cases,  other  causes 
have  often  been  considered  and 
eliminated  as  less  important  than 
imports  for  various  reasons.  In 
affirmative  determinations  in  industries 


'The  operations  of  U.S.  produircrs  .4re  so  highly 
integrated  with  their  Canadian  i)peratii:n.>.  that  nnK 
estimates  compiled  on  the  basis  of  differing 
.lil'iUary  allocation  methods  are  available. 

'  "The  big  three  (CM.  Ford.  Chrysler)  base  nevei 
iief'ire  all  reported  losses  al  the  sanu'  time  as  they 
did  fur  the  first  nine  months  of  1!I8() 

"■19U.S.C.  22,'^llb|(l). 


""S.  Repl.  No.  93-12M8,  9:)d  Cong..  2d  Sess.  (1974) 
at  119. 

'"S.  Repl.  \o  93-12HH.  9;id  Cong..  2d  Sess.  (1974) 
al  121. 

""hi-,  al  121-22. 

'■'Sluic  /•'a,'.7'«,;s.  In\ .  .No  TA-201-(i.  I'SITC 
I'lib.  No.  75"  (1975)  at  51  and  iVrappfr  Tohncco.  Inv. 
No  1  A-201  -3.  USnC  Cub.  No.  74G  (1975)  at  »-9. 

"-'/.(Ui-  Carbon  Fcrnn  hronuun].  Inv.  No.  TA-201- 
2(1.  USrrC  Pub.  No.  746  (1975)  al  8-9. 

"■'Cirtair  Fjsh.  Inv.  No.  TA-201-41  (1980):  l.nv 
Collie.  Inv.  No.  TA-2(n-25.  USrfC  Pub  No.  834 
(1977)  al  6. 


affected  by  recession,  there  is  a 
correlation  between  ruling  out  recession 
as  a  more  important  cause  and  imports 
rising  absolutely  or  relatively  in  the 
declining  market. '•'■' In  my  view,  the 
ability  of  imports  to  perform  relatively 
better  than  the  domestic  products  in  a 
downturn  demands  explanation:  it 
cannot  ipso  facto  establish  that  the 
imports  are  an  important  cause  of 
serious  injury  as  great  as  any  other 
cause. '^* 

Ford  argued  in  its  submissions  that 
once  the  Commission  finds  imports  to  be 
among  the  causes  of  serious  injury,  it 
should  stop  its  inquiry  there  and  not 
consider  the  reasons  for  the  increased 
imports  as  separate  causes.  Ford  stated 
that  there  will  always  be  reasons  for  an 
increase  in  imports.  However,  in  some 
investigations,  as  noted  above,  the 
Commission  has  considered  as  causes  of 
serious  injury  factors  that  could 
arguably  have  been  treated  as 
explanations  of  the  increase  in 
imports — such  as  shifts  in  consumer 
tastes  or  rising  fuel  prices.  In  other  cases 
the  Commission  has  declined  to 
consider  what  could  have  been-termed 
competing  causes  by  considering  them 
instead  to  be  conditions  of  competition 
irrelevant  to  cause. 

Never  before  in  the  history  of  section 
201  has  the  issue  of  how  and  when  to 
break  down  causes  been  so  sharply 
joined.  This  case  gives  the  Commission 
the  opportunity  to  be  as  explicit  as 
possible  in  its  analytic  framework  and 
standards.  My  own  reasoning  follows. 

Shift  in  Demand — The  statute 
provides  no  guidance  in  dealing  with 
shifts  in  consumer  tastes  as  a  cause  of 
injurj'.  The  legislative  history  touches 
directly  on  the  issue  only  once  in  the 
Senate  Finance  Committee's  discussion 
of  the  factors  that  the  Commission 
should  consider  with  respect  to  threat  of 
serious  injury.  It  states  that  each 
indication  of  serious  injury  should  be 
analyzed  to  determine  whether  it  is  a 
result  of  increased  imports  or  one  of  a 
variety  of  other  causes,  including 
"changes  in  *   "   '  consumers'  tastes  (or) 
domestic  competition  from  substitute 
products."  '*'*This  is  a  clear  signal  that  a 
shift  in  demand  may  be  deemed  a  cause 
alternative  to  imports.  But  it  offers  no 


'*'  Ford  Post-Hearing  Brief  at  27. 

""Findings  on  such  other  questions  as  the  scope 
of  the  industry  can  also  have  an  impact  on  the 
causa)  analysis.  In  Mushn>oms.  Inv.  No.  TA-201— 12. 
USITC  Pub  No  1089  (1980).  the  imported  product 
was  canned  while  a  subsjantial  portion  of  the 
domestic  industry  was  devoted  lo  marketing  fr«:sh 
mushrooms  Had  the  two  been  deemed  separate 
industries,  the  delerminulion  might  well  have  becrn 
different. 

'"rhis  consideration  accounts  in  purl  for  the 
hotly  contested  issue  of  how  many  industries  were 
the  subjed  of  this  investigation. 
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productive  facilities  in  the  industry,  the 
inability  of  a  significant  nun^er  of  firms 
to  operate  at  a  reasonable  level  of  profit, 
and  significant  underemployment  within 
the  industry"  are  among  the  factors  that 
the  Commission  must  consider.  These 


product  means  that  any  influence  on  the 
industry's  performance  has  a  significant 
feedback  on  national  income  which,  in 
turn,  further  affects  auto  sales.  Because 
the  industry  tends  to  lead  most 
recessions,  independent  modeling  of 


have  made  the  criteria  more  specific  on 
the  issues  of  causation  that  we  might 
have  applied  in  this  case  and  still  have 
an  import  relief  framework  applicable  to 
the  full  range  of  industries  present  in  the 
world's  largest  economy.'*' Each 
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help  on  the  question  of  whether  the  shift 
can  occur  within  the  industry  and  still 
be  a  separate  cause. 

In  past  import  relief  investigations, 
shift  in  demand  has  tended  to  be 
discussed  by  the  Commission  where  it 
found  an  independent  "greater  cause" 
than  imports  (in  negative 
determinations)  '"or  where  it  used  the 
process  of  elimination  to  establish  that 
imports  were  a  greater  cause  of  injury 
than  a  list  of  alternate  factors,  including 
change  in  tastes  (in  affirmative  cases).'*'* 
In  other  investigations,  the  Commission 
avoided  treating  the  shift  in  demand  as 
an  alternative  cause.'** 

On  the  one  hand,  Honda  argued  that 
the  Commission  has  explicitly 
considered  intra-industry  shifts  in 
negative  determinations.'*" Neither  of 
the  cases  cited,  however,  is  particularly 
helpful  in  analyEing  the  automobile 
investigation.  '^'iThere  is  no  clear 


'"S.  Ri'pt.  No.  93-1298.  93d  Cong..  Zd  Sfss.  (1974) 
at  121. 

'"Thus,  in  Slide  Foslnnors  and  Wrappvr 
Tobiicco.  chiinjjifl  in  consumer  tastes  were  fiuind  lo 
be  greiiler  causes  of  injury  than  increased  imports. 
In  both  cuses.  Ihe  shift  was  to  a  product  outside  the 
scope  of  the  industrj'  being  investigated.  Sen  Inv. 
No.  TA-201-6,  USrrC  Pub.  No.  757  (1975)  at  51,  and 
tnv.  No.  TA-201-3.  USITC  Pub.  No.  746  (1975)  at  8-9. 
respedively.  In  Footwear,  for  example.  Ihe  Inability 
to  acci'pt  and  respond  to  style  changes  was  cited  as 
a  possible  cause  of  injury.  See  Inv.  No.  TA-201-18. 
USrrC  Pub.  No.  799  (1977)  at  13.  In  Muahmoms 
(1976).  diversion  of  tastes  from  canned  lo  fresh 
mushrooms  was  considered  lo  be  a  lesser  Ciiuse 
than  increased  imports.  See  Inv.  No.  TA-201-10. 
USITC  Pub.  No.  761  (1976)  at  13-14.  In  both  of  these 
invustigiilinns.  the  shift  was  lo  a  different  product. 

"''For  example,  in  Sugar,  the  shift  in  dumand 
from  natural  sugars  to  com  sweeteners  mi^ht  hjvt; 
.seemed  a  more  important  cause  of  injury  lh.)n 
increased  imports.  However,  the  Commission 
considered  corn  sweeteners  as  part  of  the  domestic 
industry  and  found  affirmatively.  See  Inv.  No.  TA- 
201-16.  USITC  Pub.  No.  807  (1977)  at  161-62. 
Similarly,  in  Iron  Blur-  Pigments  the  Commission 
determined  in  its  definition  of  the  industry  that 
there  w.is  no  commercial  substitute  to  the  like  or 
tlireclly  competitive  domestic  product.  Sfc 
Frrricvanitli'  and  Fi-rrncyonide  Pigments  fircn  BIjc 
Pi}!m,\ntsl.  Inv  No.  TA-201-11.  USITC  Pub.  No.  767 
(1976).  In  Afushroows  (1976)  Ihe  shift  from  canned  to 
fresh  mushrooms  was  not  treated  as  a  definitional 
problem,  but  once  serious  injury  or  threat  llii'reof 
was  found,  the  shift  was  absorbed  as  an  intl:istry 
condition  irrelevant  lo  substantial  cause.  The 
implication  of  this  class  of  cases  may  be  that  shift  in 
demand  within  the  industry  should  not  be 
considered  a  competing  cause  of  sericus  injury. 
Suaor.  in  particular,  seems  unalojjnus  to  Ihe 
automobile  case.  However.  Ihe  views  of  individual 
Commissioners  tended  lo  conclude  that  the  shift  to 
com  sweeteners,  particularly  in  industrial 
applications,  was  less  important  than  imports  as  a 
nnuse. 

'"Honda  Post  Hearing  Brief  at  14-16. 
"'  In  Liiv  Cuttle,  it  is  true  that  there  was  ,in 
incre.ise  in  demand  for  the  kind  of  beef  and  ve.il 
suitable  for  making  ground  beef  and  that  this 
demand  favored  imported  beef  disproportion. ilely. 
However,  imports  had  declined  jelative  lo  the 
increase  in  consumption,  even  though  they  had 
increased  in  absolute  terms.  The  determinalion 
rested  on  a  finding  that  imports  were  of  "minor 
impact  in  conip.irison  with  the  siynificanl  increase 


precedent  for  considering  a  shift  in 
consumer  taste  or  demand  to  a  product 
within  the  scope  of  an  industry  to  be  an 
alternative,  greater  cause  of  injury  than 
increased  imports.  However,  the 
Commission  has  sufficient  discretion  to 
do  so  if  supported  by  the  facts. 

On  the  other  hand.  Ford  argued  that 
change  in  consumer  tastes  must  be  a 
shift  to  a  product  outside  the  scope  of 
the  domestic  industry  before  it  can  be 
considered  as  an  alternative  to 
increased  imports  as  a  cause  of  serious 
injury. '^^  If  true,  this  means  that  the 
definition  of  industry  could  be  crucial, 
depending  on  the  relative  importance  of 
the  shift. '^ 

In  the  present  case  the  Commission 
defined  the  scope  of  the  passenger  auto 
industry  in  the  broadest  sense.  Despite 
significant  differences  in  plant  facilities 
for  different  products  and  high  costs  of 
converting  between  product  lines,  any 
further  breakdown  would  have  been 
arbitrary  and  obscured  fundamental 
developments  of  the  last  decade. 
Similarly,  it  would  be  equally  arbitrary 
to  exclude  a  shift  in  consumer  tastes  as 
a  cause  worthy  of  separate 
consideration  simply  on  the  technicality 
of  how  the  industry  has  been  defined.  I 
can  see  only  one  valid  reservation  to  the 
principle  of  treating  shift  in  demand 
within  an  industry  as  a  separate  cause: 
a  shift  in  consumer  tastes  that  is  per  se  a 
shift  in  demand  toward  imports  should 
not  be  treated  as  a  cause  of  Injury 
separate  from  those  imports. 

Cyclical  Industries — The  historical 
cyclicality  of  the  auto  industry  also 
raised  a  serious  conceptual  problem 
related  to  both  injury  and  cause.  Should 
a  "normal"  business  cycle  decline  in 
overall  demand  be  factored  out  of  the 
total  injury  picture?  Should  only  injury 
beyond  that  expected  be  assessed  in 
determining  serious  injury  and 
causation?  The  questions  cut  both  ways. 
By  factoring  out  normal  declines,  it 
becomes  more  difficult  for  a  cyclical 
industry  to  demonstrate  serious  injury; 
yet,  it  is  less  difficult  to  show 
substantial  causation  because  an 
importiint  non-import  sou.'-ce  of  injury 
has  been  removed  from  the  picture.  The 
opposite  effects  occur  if  you  factor  in 
normal  declines. 


in  supplies  resulting  from  increased  production." 
Hondas  argument  with  respect  to  Fishinj'  Tatkle 
rests  on  analysis  of  one  of  the  four  separate 
industries  identified  by  the  Commission.  The 
negative  deli'rminiitiijn  cited  turned  on  a  finding 
that  Ihi'  industry  was  not  seriously  injured.  See  Inv. 
No.  TA-2(n-25."uSnC  Pub.  No.  834  (1977)  and  Inv. 
No.  TA-201-34.  USnC  Pub.  No.  917  (1978), 
respectively. 

'"(•.,W.  Ford  PrelKaring  Brief  at  29. 

'"This  consider.ition  accounts  in  part  for  the 
hotly  contested  issue  of  how  many  industries  were 
the  sudji'ct  of  this  investig.ilion 


Review  of  Commission  precedent,  the 
arguments  of  the  parties  to  this 
investigation,  and  legislative  history 
revealed  that  this  important  conceptual 
question  has  never  been  directly 
reached  in  prior  Commission  decisions 
on  recession-beset  industries.  Advice 
elicited  from  interested  parties  in 
questioning  at  the  hearing  seemed  to  be 
that  "cyclical  industries  should  receive 
no  special  treatment."  But  that  dictum 
begs  the  question  as  to  which  treatment 
is  "special" — factoring  in  or  factoring 
out  normal  cyclical  behavior. 

Commission  practice,  although  not 
precisely  on  point  and  certainly  not 
binding,  supports  the  discretion  of  the 
Commission  to  analyze  in  any  way  it 
deems  best  the  basis  of  industry 
performance  against  which  to  measure 
injury.  '" 

Section  201(b)(2)  directs  the 
Commission  to  "take  into  account  all 
economic  factors  which  it  considers 
relevant  *  *  *."  This  would  tend  to 
support  the  argument  that  the 
Commission  may  analyze  the  impact  of 
business  cycles  in  any  way  it  deems 
appropriate,  including  isolating  their 
effects.  However,  section  201(b)(2)(A) 
states  that,  "with  respect  to  serious 
injury,  the  significant  idling  of 


""•For  (ixample.  in  Birch  Plywood Doornki its.  Inv 
No.  TA-201-1,  USITC  Pub.  No.  743  (1975), 
Commissioner  Minchew  considered  the  cyclical 
downtiu-n  in  the  Industry  as  part  of  Ihe  norm  against 
which  injury  was  to  be  measured.  The  rest  of  Ihe 
Commission,  however,  looked  at  the  cyclioul  drop  in 
demand  as  part  of  the  injury  and  then  weighed  the 
relative  importance  of  causes.  IN  Bolts.  Ntils.  and 
Screws  of  Iron  and  Steel.  Inv.  No.  TA-201-2.  USITC 
Pub.  No.  747  (1975)  at  11,  Chairman  Leonard  stated 
•  'present'  injury  must  be  found  by  examining  a  time 
span  which  discounts  brief  and  transitory  episodes 
in  the  performance  of  Ihe  domestic  industry  and 
established  a  realistic  performance  for  the  industry 
in  Ihe  present."  Chairman  Leonard  made  a  similar 
gta  lenient  in  Stainless  Steel  and  Alloy  Tool  Steel. 
inv.  No.  TA-201-5.  USITC  Pub.  No.  7.56  (1976)  at  72 
In  contrast,  also  in  the  Stainless  Steel  and  .Mlny 
Tool  Steel  investigation.  Vice  Chairman  Minchew 
noted  at  47,  "The  two  principal  causes  of  injury  lo 
Ihe  domestic  industry  are  increased  imports  and  the 
cyclical  nature  of  the  industry."  Although  he 
concluded  imports  to  be  the  most  important  cause 
of  serious  injury.  Vice  Chairman  Minchew  clearly 
analyzed  cyclical  downturn  as  part  of  the  serious 
injury.  The  variety  of  approaches  used  by 
Commissioners  is  further  emphasized  by  the 
separate  views  of  Commissioner  Ablondi  in  the 
Stainless  Steel  and  Alloy  Tool  Steel  investigation 
when,  in  selecting  an  appropriate  period  within 
which  lo  measure  injury,  he  states  that,  "it  has  been 
the  established  practice  of  the  Commission  under 
section  301  of  the  Trade  Expansion  Act  as  well  as 
under  section  201  of  the  1974  Trade  Act  lo  analyze 
imports  over  a  period  of  lime  of  sufficient  length  lo 
establish  trends  and  thereby  put  aberrant  or 
temporary  conditions  into  proper  perspective." 
USITC  Pub.  No.  756  at  53  (citing  Ceramic  Table  ami 
Kitchen  .-\rlicles.  Including  Dinnerware.  'rEA-1-22. 
TC  Pub.  406  (1971):  Bagatelle.  Billiard,  and  Pool 
Balls.  TEA-1-19.  TC  Pub.  347  (1971);  Nonrubher 
Footwear.  TEA-1-18,  TC  Pub.  359  (1971)  at  10-11 
(Commissioners  Clubb  and  Moore)  and  17 
((Commissioner  Leonard). 


85222 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /Notices 


of  transforming  the  industry;  however,  I 
believe  that  their  impact  on  domestic 
industry  performance  is  at  least  of  the 
same  magnitude  as  that  of  imports.  It  is 
riniiKtfiil  thnt  in  the  absence  of  the  first 


have  nothing  whatever  to  do  with 
imports;  the  three  main  culprits  have 
been  the  explosion  of  gasoline  prices, 
the  rapid  rise  in  new  car  prices,  and  the 
credit  crunch.  Gasoline  price  inflation 


The  rise  in  retail  costs  during  the  last 
two  years  has  been  accomplished  by  an 
erosion  of  per  capita  real  disposal 
income,  which  decline  from  $4,536  (1972 
dollars)  in  first-quarter  1979.  to  $4,425  in 
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productive  facilities  in  the  industry,  the 
inability  of  a  significant  nun^er  of  firms 
to  operate  at  a  reasonable  level  of  profit, 
and  significant  underemployment  within 
the  industry"  are  among  the  factors  that 
the  Commission  must  consider.  These 
appear  to  be  the  types  of  negative 
indices  apparent  in  business  cycle 
downturns.  Thus,  it  could  be  argued  that 
section  201(b)(2)(A)  envisions  no 
elimination  of  injury  of  one  sort  [i.e., 
that  caused  by  normal  business  cycle 
downturn)  from  an  analysis  of  whether 
the  industry  in  question  is  seriously 
injured.  It  is  unlikely  that  Congress 
intended  to  make  relief  more  difficult  to 
obtain  for  industries  beset  by  repetitive 
cyclical  downturns. 

Because  each  recession  is  individual   \ 
in  its  timing,  severity  and  expected 
recovery,  choosing  a  standard  can  be 
hazardous, '"I  have,  therefore,  decided 
to  consider  injury  from  all  sources 
including  normal  recessions  in  order  to 
avoid  tampering  with  the  objective 
economic  indicators  which  the 
Commission,  as  well  as  private  industry, 
relies  on  for  measuring  economic 
health.  ">= 

Mathematical  Tests — No  previous 
case  before  the  Commission  has  been 
the  subject  of  so  much  sophisticated 
econometric  modeling  and  market 
analysis.  Despite  the  conflicting 
testimony,  replies  and  counter-replies,  1 
have  found  that  most  parties  on  all  sides 
made  impressive  attempts  to  provide  the 
Commission  with  scientific  analysis. 
The  results  of  the  various  presentations 
were  critically  dependent  on  their 
assumptions  and  could  not  be  used  to 
resolve  which  assumptions  in  fact  were 
correct,  e.g.,  which  factors  should  be 
treated  as  separate  causes  and  which 
merely  as  explanations  of  how  imports 
caused  injury?  Which  base  period  or 
year  should  constitute  a  proper 
reference  in  a  cyclical  industry? 
Furthermore,  the  fact  that  the  domestic 
automotive  industry  and  its  components 
parts  suppliers  constitute  over  five 
percent  of  the  U.S.  gross  national 


"■Mndeed,  the  National  Bureau  of  Economic 
Research  has  been  at  Ihe  task  for  many  decades 
without  any  definitive  conclusions. 

'''''Congress  has  recognized  that  the  relative 
weighing  of  alternate  causes  of  injury  is 
unquestionably  subjective.  See  S.  Kept.  No.  93-1298. 
93d  Cong.,  2d  Sess.  (1974)  at  120.  Professor  J. 
lackson  in  World  Trade  and  Ihe  Law  of  the  CATT 
(Section  23.3.  p.  561,  1969)  stated  that  "serious  " 
investigation  of  the  term  serious  injury  "has 
occurred  only  once  in  practice" — the  Hatters'  Fur 
Case  (1950).  The  GATT  Working  Party  appointed  to 
invesligate  the  dispute  found  that  even  serious 
injury,  no  less  its  causation,  "is  essentially  a  matter 
of  economic  and  social  judgment  involving  a 
considerable  subjective  element"  (Report  on 
Withdrawal  by  the  United  States  of  a  Tariff 
Concession  under  Article  XIX  of  the  GATT 
C;eneia,  19.51.  at  22) 


product  means  that  any  influence  on  the 
industry's  performance  has  a  significant 
feedback  on  national  income  which,  in 
turn,  further  affects  auto  sales.  Because 
the  industry  tends  to  lead  most 
recessions,  independent  modeling  of 
recessionary  influences  on  the  industry 
is  theoretically  impossible.  In  a 
mathematical  sense,  there  are  very  few 
truly  independent  variables  here.  And 
because  many  of  the  factors  important 
to  an  understanding  of  the  industry 
operate  simultaneously,  any 
econometric  separation  of  their 
independent  effects  becomes  a  dubious 
effort.  The  Senate  Finance  Committee 
explicitly  recognized  this  situation: 

The  Committee  recognized  that  "weighing 
causes  in  a  (dynamic  economy  is  not  always 
possible.  It  is  not  intended  that  a 
mathematical  test  be  applied  by  the 
Commission.  The  Commissioners  will  have  to 
assure  themselves  that  imports  represent  a 
substantial  cause  or  threat  of  injury,  and  not 
just  one  of  a  multitude  of  equal  causes  or 
threats  of  injury.  It  is  not  intended  that  the 
escape  clause  criteria  go  from  one  extreme  of 
excessive  rigidity  to  complete  laxity.  An 
industry  must  be  seriously  injured  or 
threatened  by  an  absolute  increase  in 
imports,  and  the  imports  must  be  deemed  to 
be  a  substantial  cause  of  the  injury  before  an 
affirmative  determintion  should  be  made.'" 

While  these  analytical  tools  are 
helpful  in  clarifying  the  issues  and 
dimensions  of  the  case,  their 
shortcomings  prevented  me  from  relying 
on  them  for  pivotal  decisions. 

Section  201  and  the  Case-by-Case 
Approach — All  relevant  economic 
factors  must  be  considered,  but  the 
question  remains — how?  Commission 
precedent  suggests  that  the  answer  is  to 
be  found  in  the  economic  rather  than  the 
legal  sphere. 

The  fact  that  when  viewed  narrowly, 
precedents  may  be  cited  for  viewing 
particular  factors  either  as  causes 
separate  from  or  as  explanations  of 
increasing  imports  should  not  be 
disturbing.'^' The  import  relief  statute  is 
the  broadest  jurisdiction  assigned  to  the 
Commission.  The  impact  of  all  imports 
on  entire  domestic  industries  is 
examined.  Unlike  coimtervailing  duty 
and  dumping  cases,  there  is  no  well- 
defined  measurable  unfair  price  margin 
to  examine.  Section  201  is  necessarily 
broad.  It  is  doubtful  that  it  is 
theoretically  possible  for  Congress  to 


'^'S.  Rept.  No.  93-1298.  93rd  Cong..  2d  Sess.  (1974) 
at  120-21. 

""The  legal  doctrine  of  precedents,  stare  decisis. 
does  not  strictly  apply  lo  administrative  agencies. 
An  agency  is  free  lo  change  its  policy,  or  even  its 
interpretation  of  a  statute,  so  long  as  it  explains  the 
reasons.  A  section  201  decision  may  be  set  aside  by 
the  courts  only  if  it  is  shown  to  be  "arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  law."  See  Administrative 
Procedure  Act.  5  U.S.C.  706(2)(A). 


have  made  the  criteria  more  specific  on 
the  issues  of  causation  that  we  might 
have  applied  in  this  case  and  still  have 
an  import  relief  framework  applicable  to 
the  full  range  of  industries  present  in  the 
world's  largest  economy.'** Each 
industry  has  its  own  structure  and  logic. 
Each  case  requires  the  qualitative 
judgment  and  intelligence  of  the 
Commissioners  who  must  reach  a 
determination.  Were  these  statements 
not  true,  the  Commissioner's 
deliberations  might  better  be  replaced 
by  computer  simulations.  Though  I  am 
not  without  self-interest  in  this  matter,  I 
feel  there  is  no  mechanical  alternative 
that  could  give  better  results  than  case- 
by-case  analysis. 

Causes  of  Injury 

I  have  attempted  to  concentrate  on 
those  phenomena  that  are  relatively 
independent.  To  the  extent  that  an 
increase  in  imports  seemed  to  be  merely 
incidental  to  a  far  more  fundamental 
phenomenon,  I  have  decided  to  analyze 
that  fundamental  phenomenon  as  a 
separate  cause.  Under  the  rubric 
"imports  as  an  independent  cause,"  I 
shall  treat  those  sales  which  imports 
have  captured  in  head-on  competition 
with  domestic  autos  due  to  attributes 
such  as  price,  design,  and  quality  that 
attract  customers. 

A  full  understanding  of  the  industry's 
problems  necessitates  an  examination 
of  a  complex  web  of  events.  The  injury 
sustained  by  the  automobile  industry 
can  best  be  explained  by  analyzing  four 
fundamental  phenomena: 

(1)  A  general  decline  in  demand  due 
to  rapidly  increasing  costs  of  car 
owTiership  and  operation  (added  to 
normal — if  not  precisely  predictable — 
recessionary  effects  on  consumer 
income  and  confidence); 

(2)  A  seemingly  permanent  shift  in 
consumer  tastes  to  relatively  smaller, 
more  fuel-efficient  autos; 

(3)  A  substantially  negative 
accounting  impact  on  profits  resulting 
from  huge  investments  to  transform  the 
industry;  and 

(4)  Success  of  imports  in  head-to-head 
competition. 

The  decline  in  demand  and  shift  in 
demand  are  more  important  causes  of 
injury  to  the  auto  industry  than 
increasing  imports,  per  se.  I  have  not 
been  able  to  evaluate  fully  the  relative 
significance  of  the  massive  capital  costs 


159  Over  the  last  three  decades.  Congress  has 
passed  three  different  import  relief  statutes. 
Although  the  thresholds  of  injur>'  and  standards  for 
causation  (major,  principal,  substantial)  have  been 
debated  and  changed.  Congress  has  neither  sought 
to  delimit  narrowly  the  factors  v^hich  the 
Commission  should  consider  nor  direct  preciselj 
how  the  causes  should  be  broken  down. 
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which  have  been  the  historic  mainstay 
of  profits  for  the  industry.  Instead  of  a 
smooth  transition  dictated  at  the  margin 
by  changing  costs,  consumers  suddenly 
lost  their  appetite  for  gas  giizz.Iers  when 


St«te  gasoline  taxes,  and  government 
deregulation  of  gas  prices,  many 
consumers  deeply  doubt  the  future 
stability  of  gasoline  prices.  All 
observers  and  industry  members  regard 


-l-^Ti    1- 11. 
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effects  on  profits  of  the  decline  in 
demand,  the  collapse  of  the  large  car 
market,  and  the  shift  in  product  mix. 

Imports — Imports,  particularly  those 
from  japan,  have  dramatically  increased 
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of  transforming  the  industry;  however,  I 
believe  that  their  impact  on  domestic 
industry  performance  is  at  least  of  the 
same  magnitude  as  that  of  imports.  It  is 
doubtful  that  in  the  absence  of  the  first 
three  causes  the  remaining  injury 
attributable  to  imports  would  be  serious. 

General  Decline  in  Demand- 
Recessions  are  always  the  subject  of 
much  debate.  Any  discussion  of  them 
benefits  greatly  from  hindsight  *  '  *  a 
luxury  not  yet  afforded  the  Commission 
in  this  case.  It  is  clear  at  this  time  that 
two  highly  cyclical  leading  sectors- 
housing  and  autos — have  performed  far 
more  poorly  than  the  economy  as  a 
whole  due  to  a  set  of  factors  already 
quite  apparent.  The  general  decline  in 
automobile  consumption  by  25  percent 
from  the  first  half  of  1979  to  the  first  half 
of  1980  is  in  greatest  part  due  to  factors 
peculiar  in  their  severity  to  the  present 
recession  and  quite  unrelated  to  the 
presence  of  imports  in  the  American 
market  place. 

Consumer  demand  for  automobiles  is 
determined  by  the  need  for  private 
transportation,  disposable  income 
(essentially  take-home  pay  net  of  taxes 
and  retirement  deductions),  the  value  of 
trade-in  cars,  and  true  price  of  auto 
ownership  and  operation.  The  costs  of 
auto  ownership  consist  of 
depreciation.'*" finance  charges, 
gasoline,  maintenance,  insurance, 
parking,  tolls,  and  taxes  such  as 
registration  fees.  None  of  the  important 
components  have  advanced  more  slowly 
than  general  price  trends.  Studies  have 
been  performed  for  the  American 
Automobile  Association  which  attempt 
to  include  most  of  these  components 
(except  financing)  over  the  last  five 
years.'*'  For  each  class  of  cars 
examined,  costs  between  1975  and  1980 
rose  rapidly  in  nominal  terms. 
Surprisingly,  the  trends  were  less 
marked  when  converted  to  consant 
dollars— a  slow  decline  from  1975  to 
1978  and  then  a  more  rapid  rise  from 
1978  through  1980.'" 

The  underlying  reasons  for  the  growth 
of  ownership/operation  costs  of  autos 


""Depreciulion  is  the  appropriate  way  of  moving 
from  the  purchase  price  of  a  consumer  durable  to  a 
>  early  cost. 

'"Set  Runzheimer  and  Company.  "Domestic 
Automobile  Cost  Data"  (November  1980).  The  data 
prepared  for  the  USITC  cover  1975-1980  and  are 
based  on  a  study  commissioned  by  the  American 
.Automobile  Association. 

"■•There  is  an  index  number  problem  here 
because  of  the  important  role  of  cost  of 
transportation  in  the  consumer  price  index  (C.P.I.) 
which  is  used  as  a  deflator.  When  real  auto  costs 
fall  relative  to  the  C.P.I..  they  are  falling  even  more 
rapidly  with  respect  to  other  prices  which  go  into 
t:.ilculating  the  C.P.I.  More  important,  because  in  the 
crucial  1978-1980  period  real  auto  costs  rose  faster 
than  the  C.P.I..  they  have  been  advancing  even 
faster  than  other  prices. 


have  nothing  whatever  to  do  with 
imports;  the  three  main  culprits  have 
been  the  explosion  of  gasoline  prices, 
the  rapid  rise  in  new  car  prices,  and  the 
credit  crunch.  Gasoline  price  inflation 
has  been  due  to  several  factors:  price 
increases  by  member  of  the 
Organization  of  Petroleum  Exporting 
Countries  (OPEC)  in  late-1978.  which 
added  significantly  to  the  cost  of  crude 
oil;  the  political  revolution  in  Iran  in 
late-1978.  which  curtailed  petroleum 
production;  and  the  U.S.  Government's 
decontrol  of  gasoline  prices  at  about  the 
same  time,  which  permits  retail  prices  to 
rise  further — about  two  cents  per  gallon 
each  month  over  current  prices  until 
final  decontrol  in  September  1981.  The 
combined  effect  of  all  these  events  has 
been  immediate  and  substantial. 
Between  January  1979  and  June  1980  the 
overall  price  of  gasoline  increased  from 
S0.65  a  gallon  to  about  $1.30  a  gallon,  a 
greater  increase  than  had  occurred  in 
the  entire  twenty-year  period  prior  to 
1979.  The  increase,  outpacing  prices  in 
general,  added  significantly  to  the 
consumer's  cost  of  operating  an 
automobile. 

Particularly  in  1980,  new  car  prices 
have  advanced  significantly. 
Productivity  has  been  stagnant  in  the 
industry  due  to  serious  absenteeism  and 
social  problems  among  the  workers  and 
delayed  introduction  of  new  state-of- 
the-art  production  techniques. 
Technological  changes,  which  bring 
higher  productivity,  will  likely  occur 
most  rapidly  once  the  completely  new 
product  lines  are  in  place.  Thus,  the 
price  savings  from  productivity 
increased  during  the  transformation  now 
underway  in  the  industry  are  yet  to  be 
felt. 

The  unprecedented  high  cost  of 
consumer  credit  during  1979  and  1980 
has  been  perhaps  the  single  most 
serious  factor  in  the  decline  in  demand. 
With  the  prime  rate  in  the  double  digits 
and  consumer  credit  often  available 
only  after  states  have  revoked  or 
revised  their  usury  laws,  finance  costs 
both  to  dealers  and  ultimate  purchasers 
have  skyrocketed.  With  three-quarters 
of  domestic  sales  financed.'** potential 
customers  saw  monthly  payments 
balloon.  (The  phenomenon  is  quite 
similar  to  what  has  occuiTed  in  the 
housifig  markets.  Houses  are  not  readily 
imported,  however,  so  the  staggering 
effects  of  the  rise  in  finance  charges  has 
not  been  obscured  by  other  factors.) 


"•'Autiituoliw  Xens.  "Annual  Data  Issue"  (1980). 
The  proportion  varies  over  the  business  cycle  but 
seems  to  have  been  slowly  rising  during  the  last 
decade.  The  source  d.ita  reflect  only  traceable 
credit  .ind  not  prisonal  loans  from  friends  and 
rel.ili\es. 


The  rise  in  retail  costs  during  the  last 
two  years  has  been  accomplished  by  an 
erosion  of  per  capita  real  disposal 
income,  which  decline  from  $4,536  (1972 
dollars)  in  first-quarter  1979.  to  $4,425  in 
the  second  quarter  of  1980.  While  the 
numbers  themselves  are  not  huge,  one 
must  remember  that  Americans  are 
accustomed  to  an  increasing  living 
standard;  any  decKne  has  a  shocking 
effect.  It  is  not  purely  psychological; 
people  are  poorer  than  they  were  two 
years  ago. 

Underneath  the  market  phenomena  lie 
changes  in  the  perceived  need  for 
private  transport.  The  domestic  market 
in  the  last  decade  became  principally  a 
replacement  market;  expanded 
ownership  became  primarily  a  response 
to  slow  population  growth  rather  than  to 
growth  of  two-  and  three-car  families. 
The  development  of  mass  transit 
systems  in  certain  metropolitan  areas 
and  rental  car  fleets  has  relieved  some 
of  the  exigency  for  every  adult  to  have 
access  to  a  private  automobile. 
Furthermore,  between  1972  and  1979.  the 
average  age  of  passenger  cars  on  the 
road  grew  from  5.7  years  to  6.4  years, 
probably  reflecting  changed  buying 
habits  more  than  improved  quality.  The 
penchant  for  additional  per  capita  auto 
co^isumption  seems  to  have  been 
quenched  as  the  domestic  market 
reached  maturity. 

Caught  in  the  scissors  of  increasing 
real  prices  and  declining  real  income, 
numerous  U.S.  customers  were  cut  out  of 
the  auto  market  over  the  last  two  years. 
Although  the  discussion  of  price  effects 
has  been  in  real  terms  (constant 
dollars),  most  consumers  are  not  in 
constant  toudi  with  the  auto  market. 
New  autos  are  usually  kept  four  or  five 
years  before  their  first  rvsale.  Thus, 
consumers  have  not  been  as  gradufdly 
hardened  to  recent  inflation  of  the  price 
of  cars  compared  to  prices  of  items 
bought  more  frequently.  One  may 
reasonably  assume  that  most  consumers 
entering  the  market  during  the  last  two 
years  have  not  shopped  for  a  car  since 
1975  when  nominal  prices  were 
approximately  30  percent  lower  than 
they  are  now.'** The  unprecedented 
inflation  in  new  car  prices  probably 
shocked  customers  as  a  result  of  some 
lingering  "money  illusion."  Adjustment 
to  the  new  situation  has  been  delayed 
by  the  belief  that  credit  costs  will  come 
down  in  the  future. 

Beyond  any  general  decline  in  auto 
sales  lies  the  phenomenal  collapse  of 
the  market  for  the  traditional  large  cars 


"<  Report  at  A-57.  This  figure  is  a  lower  bound 
since  small  car  share  has  increased  rapuily  and  the 
producer  price  index  is  for  all  cars,  not  one 
particular  model.  Aho  see  Report  at  A-60. 
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than  one-third  the  lowest  rate  shown  by 
a  U.S.  producer. '"The  documented 
efforts  of  the  UAW  and  the  producers  to 
improve  domestic  quality  control 
support  a  conclusion  that  the 


r,,t 


Causes  Not  Found  Relevant— Many 
observers  and  even  insiders  '"have 
blamed  poor  management  for  the 
industry's  failure  to  lead  or  even 
successfully  follow  the  shift  in  demand. 
Fnllnwino  the  Arab  oil  boycott  of  1973, 


a  slow,  gradual  changeover  to  smaller 
cars  prior  to  1979  seems  unfair. 

GM  and  Ford  claimed  in  submissions 
and  testimony  that  government  safety, 
environmental  and  fuel-economy 
regulations  were  also  causes  of  injury. 
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which  have  been  the  historic  mainstay 
of  profits  for  the  industry.  Instead  of  a 
smooth  transition  dictated  at  the  margin 
by  changing  costs,  consumers  suddenly 
lost  their  appetite  for  gas  guzzlers  when 
the  Iranian  revolution  brought  gas  lines. 
Neither  larger  gas  tanks  to  improve  largo 
car  cruising  range  nor  even  major  fuel 
economy  improvements  froir;  down- 
sizing large  ciirs  could  stem  the  tide. 

Reinforcing  decline  in  demand  has 
been  a  fall  in  the  "blue  book"  value  of 
large  cars.  With  the  incroasiiig  disparity 
between  trade-in  value  and  nf'iv  car 
prices,  most  potential  buyers  seem  to 
have  left  thi>  market  place  iMitiri'li,  to 
wait  out  a  credit  squeeze,  which  saw 
record  interest  rates  aci;onipanied  by  a 
quintupling  of  the  refusal  rate  on  credit 
applications  to  almost  50  peicent.  The 
prospect  of  the  new  generation  of  fuoi- 
el'ficient  five-  or  six-passenger  cars  on 
the  way  in  1981  and  1982  gave  this 
segment  of  the  public  added  reason  to 
wait."'"' 

Shift  in  Demand — The  general  decline- 
in  demand  has  been  related  to  growth  in 
(he  real  costs  of  auto  ownership/ 
operation  during  the  last  two  years. 
Such  an  effect  might  be  viewed  as  an 
"income  effect";  as  the  price  of  a  good 
rises,  consumers,  feeling  rp!a!i\e!y 
poon;r,  tend  to  pijrchase  less.  But  there 
are  also  "substitution"  effects. 

As  demand  declined  in  1979  and  1980. 
it  also  shifted:  sales  of  large  cars — the 
mainstay  of  the  U.S.  auto  industry — fell 
faster  than  overall  consumption  from 
1975  to  1978.  Large  cars  declined  to  29.2 
percent  of  apparent  consumption  by 
January-June  1980.  The  shift  in  demand 
to  smaller,  more  fuel-efficient  autos  has 
followed  the  relative  increase  in  total 
cost  of  operation  of  large  versus  small 
cars.  "'"^  as  a  consequence  of  the 
continuing  political  volatility  of  the 
Middle  East,  the  threat  of  fuliire  Ol'iX: 
price  increases,  possibli?  inneases  in 


"    II  Ih:.)  thi'MS  iS  correct,  the  average  .tge  ol  c.irs 
iin  the  road  in  19M0  should  be  measuriilily  hi>;hfi 
than  the  figure  for  l''"H  Tlie  I'l^^nri-  'S  mil  y:*! 
,tvail,-il<le. 

""The  .^.\A  cosl-ot-tjvsner';hi|'.  liii.i  hink.'ii  iloun 
li>  si/c  of  autos  show  Ihitt  between  I!t7r)  md  1M"~ 
(lie  difleri'nce  between  the  annua!  costs  of  "full- 
si/.i'"  cars  and  sulicompacts  narrowed,  particul.iriv 
fiiMii  1975  to  1976  when  domeslii:  dealers  had 
Iniiilile  cifariiij,'  Ihrir  smaller  cais,  I  lowever.  by 
Ul(ll)  full  size  cars  had  o|)(^ned  up  a  gieali'i 
ilirii'ieiilial  than  lliey  h.id  shiiv\n  \r.  I>r5. 

flatto  ot 
y„,,  annual  costs 

^''^'  oUull-sire 

sjb-compaci 


Slete  gasoline  taxes,  and  government 
deregulation  of  gas  prices,  many 
consumers  deeply  doubt  the  future 
stability  of  gasoline  prices.  All 
observers  and  industry  members  regard 
the  shift  to  smaller,  more  fuel-efficient 
vehicles  as  irreversible. 

The  changes  in  the  product  mix  of  U.S. 
producers  that  accompainied  the  shift  in 
demand  had  a  special  effect  on  industry 
profits.  Since  the  late-1920s  when 
General  Motors  overtook  Ford  as  the 
number  one  producer,  the  domestic 
industry  has  been  oriented  toward 
production  of  high-performance,  larger 
cars  with  many  options,  "^' models  with 
significantly  higher  profit  margins.  Until 
recently,  the  theme  has  been  that  mini 
cars  mean  mini  profits."^'' By  1979  the 
dome;;tic  mix  had  shifted  toward  models 
that  indeed  yielded  the  lowest  profits. 

A  more  general  phenomenon,  of  wiiich 
the  shift  in  mix  is  but  one  part,  can  be 
observed  in  the  long-term  trend  of  net 
profits  to  net  sales  in  the- auto 
industry.'** The  data  for  the  last  twentj 
years  show  cyclical  behavior  for  the 
aggregate  profit  margins,  but  there  is 
also  an  alarming  secular  trend:  from 
19R0  to  1980  each  successive  peak  (or 
trough)  is  lower  than  the  previous  peak 
(or  trough).  Each  year  the  industry  has 
had  to  sell  more  cars  to  make  Lhe  same 
absolute  level  of  profiis.  Clearly  this 
trend  could  not  go  cm  forevei.  The  years 
of  ret  koning  were  1979-1980.  A 
readjustment  was  inevitable,  and 
imports  have  had  little  to  do  with  this 
ominous  trend. 

Incmased  Capital  Outlays — Capital 
expenditures  by  U.S.  producers  on  their 
domestic  operations  increased  from  35 
percent  in  1976  to  almost  130  percent  in 
1979.  Much  of  the  decline  in  the 
industry's  return  to  its  investment  after 
1974  has  been  caused  by  the 
depreciation  and  amortization  of  these 
rapidly  increasing  capital  expenditures 
which  will  not  realize  their  full  income 
potential  until  future  periods.  A 
substantial  portion  of  the  forty  billion 
dollar  transformation  of  the  domestic 
indusliy  has  already  been  committed. 
This  effect  on  one  of  the  few  indicators 
significantly  worse  in  this  recession 
than  in  previous  ones  is  distinct  from  the 
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"•'Report  a)  .\-71. 

'"'SfH.  for  in.stance.  >tatt-iuen!s  jf  Ford  execut^e 
diietloi  for  business  stralrsy  Rcili(-rt  R.  Reillv. 
quoted  by  Ruber'  (.  S.iniuelson.  The  I'.S.  .-\ulo 
Industry — I'nder  Foreigr  Sie'^e."  \i.:iiiru:/ /''unnit. 
March  \X  lyW)  .il  427 

'""  rhe  mis,  data  available  lor  nwri:  th.ir.  two 
business  cycles  art  based  on  the  ratio  of 
consolidated  wjrld'.vide  nel  nrofiis  lu  net  sales  nl 
Chiysler.  ri>rd,  .md  (;en('r,il  Mnlot.->,  Koi-  the 
purposi's  of  my  point  here.  I  do  not  believe  lhe 
inadequHCies  of  these  data  are  rrilical 


effects  on  profits  of  the  decline  in 
demand,  the  collapse  of  the  large  car 
market,  and  the  shift  in  product  mix. 

Imports — Imports,  particularly  those 
from  Japan,  have  dramatically  increased 
their  market  share.  The  extent  to  which 
an  imported  product  has  been  able  to 
capture  sales  in  direct  competition  with 
domestic  product  to  the  detriment  of  the 
domestic  industry  is  the  extent  to  which 
they  can  be  considered  a  cause  of 
injury. 

All  the  pricing  information  suggests 
that  the  success  of  imported 
automobiles  has  not  been  based  on  ajiy 
f^mpptiti\e  price  advantage.  For 
example,  the  export  price  index  for 
Japanese  autos  grew  38  percent  from  the 
beginning  of  1976  to  the  end  of  1979 
while  the  producer  price  index  for 
domestic  sales  grew  only  29  percent 
during  the  same  period.  The  price  data 
are  quite  complex,  but  there  are  no 
indications  that  Japanes  cars  or  any 
other  imports  enjoy  any  direct  price 
advantage. 

Quality  is  an  attribute  that  can 
function  as  a  surrogate  for  price  in 
attracting  customers  because  of  the 
implicit  repair  cost  advantage  it 
represents.  And  imports,  particularly 
Japanese  autos.  have  enjoyed  a  definite 
advantage  in  the  perception  of  quality 
they  have  been  able  to  generate  among 
U.S.  customers.  Surveys  by  Words  Auto 
World.  Consumer  Reports.  J.D.  Power 
and  Associates,  and  Rogers  National 
Research  clearly  show  that  domestic 
cars  are  viewed  as  having  lower  quality 
than  foreign  ones."" 

A  secondary  question  is  whether 
these  perceptions  are  justified.  Useful 
data  to  estabHsh  objectively  the  relative 
quality  of  automibiles  were 
unavailable.'"' 

Although  their  value  in  assessing 
product  safety  and  quality  performance 
is  Iheiefore  limited,  the  data  are 
supportive  of  the  consumer  surveys. 
Although  the  recall  records  in  the  United 
States  of  European  producers  were 
generally  similar  to  those  of  General 
Motors,  Ford,  Chrysler  and  American 
Motors,  none  of  the  four  largest  selling 
Japanese  makers  had  a  recall  rate  higher 


""Report  al  A-Go  .inc!  Btl, 

"'Such  data  miyht  include  the  '.osl  bv  car-make 
of  privaiely-offered  extended  warranties.  .-Xnaljsis 
of  private  extended  warranty  price  data  shews  little 
or  no  difference  between  costs  of  such  w.irranlies 
on  the  basis  of  wtiether  the  car  is  miported  or 
domestic.  Post-Hearing  Brief  of  the  American 
Inlen'ational  .■\ulomnhile  DeaUirs  .Association 
Appendix  111.  However,  two  cjmpainies  ha-.e 
inloMJied  the  Commission  that  they  aie  in  the 
process  of  conveitin?  from  a  price  system  tMsed  on 
Crti  value  to  one  based  on  actual  repair  records 
They  expect  th,<t  the  -esults  will  yield  lower 
pri'iiiiums  for  [apai.ese  autos.  Such  expectations  nie. 
no  Hiore  objeclue  Ih.m  the  surveys  of  rionsumer 
perceptions 
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consumer  credit  and  unavoidable  time 
lags  in  the  introduction  of  new  fuel- 
efficient  models  may  retard  the 
industry's  recovery.  The  continued 
incidence  of  high  capital  expenditures 
will  restrain  improvements  in  profits 


upon  "evidence  showing  that  the 
likelihood  is  real  and  imminent  and  not 
on  mere  supposition,  speculation,  or 
conjecture."  '"' 

1  found  indications  of  real  and 
imminent  threat  based  on  the  latest  data 


Latest  Domestic  Developments — 
October  1980  sales,  though  down  eight 
percent  from  those  of  the  same  month 
the  previous  year,  seemed  to  indicate  a 
gradual  recovery  from  the  depths 
reported  at  mid-year.  Sales  of  the 


'-CiQcl  1  rtft 
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than  one-third  the  lowest  rate  shown  by 
a  U.S.  producer. '"The  documented 
efforts  of  the  UAW  and  the  producers  to 
improve  domestic  quality  control 
support  a  conclusion  that  the 
consumer's  perceptions  have  in  fact 
been  justified.'" 

I  have  treated  quality  considerations 
as  an  explanation  of  how  imports  may 
have  contributed  to  the  injury  of  the 
domestic  industry  because  they  function 
in  the  same  manner  as  a  price 
advantage.  I  have  not  treated  fuel- 
economy,  a  definite  factor  in  the  choice 
of  imports,  in  the  same  fashion  because 
imports  have  only  been  incidental 
beneficiaries  of  a  more  fundamental 
shift  in  demand  to  smaller  cars.  This 
shift  has  also  definitely  benefitted 
domestic  small  cars  such  as  the 
Chevrolet  Chevette,  whose  production 
lines  have  been  operating  at  full 
capacity  during  the  last  two  years. 

The  independent  contribution  of 
imports  to  injury  must  be  assessed  in 
relation  to  other  factors  such  as  the 
decline  and  shift  in  demand.  The  shift/ 
share  analysis  prepared  by  ITC  staff 
aided  such  an  evaluation."^  In  the 
period  January  1979  to  June  1980  (when 
domestic  industry  performance  was 
poor)  the  maximum  potential  loss  to  U.S. 
producers  resulting  from  decline  in 
consumption  was  almost  three  times 
that  resulting  from  increased  import 
penetration. '"Furthermore,  a  good 
portion  of  import  penetration  results 
from  shift  in  demand.  Adjustments  for 
this  consideration  would  further 
increase  the  importance  of  declining 
demand  relative  to  imports  as  a  cause  of 
injury. 

Demographic  considerations  explain 
part  of  the  dramatic  rise  in  import 
penetration  during  this  recession. 
Because  imports'  appeal  has  been 
historically  greater  to  white-collar 
workers  on  both  the  East  and  West 
Coasts  and  because  larger  domestic  cars 
have  had  their  better  markets  among 
blue  collar  workers,  the  consumers  of 
domestic  cars  are  more  vulnerable  to 
cyclical  swings  in  the  economy  since 
their  employment  tends  to  concentrate 
in  sectors  harder  hit  by  recessions.'''^ 
Sales  of  imports  are  not  as  prone  to 
cyclical  variation,  and  consequently 
their  market  share  is  counter-cyclical. 


"-Submission  of  Aulomobile  Imporlers  of 
America.  November  7.  1980.  letter  in  response  to 
request  of  Commissioner  Stern  (Hearing  Triinsfrjpl 
iitSHl). 

'"SVc  Huiiring  Transcript  at  7-fl.  142-44.  and  612. 

'"The  simulation  c-  Iculations  allow  consumption 
and  import  penetration  to  change  alternately  while 
the  othcM  is  held  constant.  Report  at  A-69  9fi. 

"'Report.  Table  70. 

"' Ni.ssan  PreHearins  Brief  at  2I-2b. 


Causes  Not  Found  Relevant— Many 
observers  and  even  insiders  '"have 
blamed  poor  management  for  the 
industry's  failure  to  lead  or  even 
successfully  follow  the  shift  in  demand. 
Following  the  Arab  oil  boycott  of  1973, 
consumers'  demand  for  small  cars 
outstripped  supply  in  1974.  However, 
domestic  small  car  sales  weakened 
almost  immediately  in  1975  as 
consumers  switched  back  to  larger  cars. 
As  late  of  1978,  larger  V-8  engines  were 
on  back-order. 

The  explanation  for  this  fickle 
behavior  is  surprising  for  its  simplicity. 
Real  gas  prices  and  the  relative  costs  of 
operating  large  cars  declined.  The  auto 
companies  followed  their  customers 
back  to  large  cars.  In  1975.  Lee  lacocca 
thanked  Henry  Ford  II  for  overruling 
him  on  the  idea  to  inaugurate  Ford 
Fiesta  production  in  this  country.  In  the 
meantime.  Ford  and  General  Motors  had 
committed  themselves  to  the 
development  of  the  Escort  and  Chevette, 
respectively.  Because  the  planning  and 
production  of  a  new  car  required  four  to 
six  years,  it  is  extremely  fortunate  that 
those  plans  were  not  dropped.  By  late- 
1978  the  fickle  customer  was  back 
scrambling  for  small  cars.  This  kind  of 
consumer  behavior  demonstrates  the 
power  of  prices  and  the  limits  of 
corporate  power  in  dictating  consumer 
preference. 

Since  1974  the  only  party  to  the  ITC 
proceedings  that  opposed  gasoline  price 
increases  was  the  initial  petitioner,  the 
UAW. ""By  1975  all  domestic  auto 
companies  are  on  record  for 
deregulation  of  gasoline  prices.'^' 
Leading  members  of  Congress 
announced  to  the  public  that  gasoline 
would  rise  no  more  than  ten  cents  a 
gallon  during  the  remainder  of  the 
decade.'*"  Given  the  response  of  the 
consuming  public  to  small  cars  and  that 
of  the  UAW  and  the  Congress  to 
proposals  for  decontrol  in  1975.  the 
attacks  on  management  who  planned  for 


"'■  See  John  DeLorean.  On  A  Clfiir  Day  Yuu  Can 
See  CrniTo!  Mutors.  Grosse  Pointe.  Mich.:  Wright 
Enterprises.  1979. 

""UAW  President  Lenorad  Woodcock  in 
I'lopasals  fur  Constructive  Hrform.  February  15. 
1974,  in  Hearing  before  the  Committee  on  Interstate 
and  Foreign  Commerce.  April  1974.  at  283  states: 
"But  we  .ire  also  complf:el\  opposed  to  seeing  gas 
consumption  reduced  l)y  massivi^  price  increases 
without  any  compens.ilion  for  the  low-  and  middle- 
Income  people  who  are  unjustly  overburdened 
■   ■    ■.  We  also  need  to  reduce  the  claim  of  the 
private  automobile  on  our  energy  supplies  by 
r.iising  the  fuel  efficiency  of  the  typical  model  on 
the  ID. id  ■   ■    '.  What  we  need  are  mandatory  fuel 
efficiency  requirements  just  as  we  have  mandatory 
poll  u  I  Ion-con  Irol  requirements." 

'"Information  was  not  available  on  Chrysler's 
po.sition  on  the  decontrol  issue. 

""Srf  W.  Tucker.  "The  Wreck  Of  The  Auto 
Industry. '  HarptTS.  Nov.  IH'H  at  54- ."j5. 


a  slow,  gradual  changeover  to  smaller 
cars  prior  to  1979  seems  unfair. 

GM  and  Ford  claimed  in  submissions 
and  testimony  that  government  safety, 
environmental  and  fuel-economy 
regulations  were  also  causes  of  injury. 
The  corporate  average  fuel  economy 
(CAFE)  standards  enacted  in  1975  relate 
to  the  discussion  of  demand  shift  as  they 
were  the  only  impetus  for  a  period  of 
time  for  domestic  companies  to  produce 
more  fuel-efficient  models.  Thanks  to 
these  regulations,  the  domestic 
companies  were  not  caught  even  less 
prepared  for  the  shift  of  the  last  two 
years.  But  as  a  substitute  for  decontrol, 
hindsight  allows  us  to  see  that  they 
were  deficient  in  two  respects.  First,  if 
decontrol  had  gone  through  earlier,  the 
shift  would  have  been  gradual  with  less 
sudden  battering  of  the  domestic  firms. 
Secondly,  fulfilling  CAFE  standards  was 
not  the  same  as  producing  the  car  mix 
needed  by  1978.  It  was  easier  to  meet 
the  production  signals  from  CAFE 
regulations  by  first  downsizing  the 
largest  cars  than  by  developing  all  new 
small  cars.  Increased  overall  fleet  fuel 
economy  was  achieved  more  rapidly 
and  with  smaller  investments  by  raising 
the  largest  portion  of  the  market  (full- 
size  and  intermediate  cars)  from  15  mpg 
to  25  mpg.  But  when  the  consumer  shift 
finally  came,  the  moderately  fuel- 
efficient,  downsized  cars  were  shunned 
though  they  were  no  longer  "guzzlers"  in 
the  traditional  sense.'" 

Because  expenditures  made  to  satisfy 
regulations  have  been  overwhelmingly 
dominated  by  those  related  to  fuel 
economy,'"-  the  case  is  extremely  weak 
that  government  regulation  made  an 
important  contribution  to  generating 
serious  injury  in  the  industry. 

VIL  Serious  Injury  Will  Continue: 
Imports  Not  a  Substantial  Cause 

The  unusual  problems  suffered  by  this 
industry  in  terms  of  sales,  profits  and 
employment  will  likely  continue. 
However,  imports  are  not  threatening  to 
become  a  substantial  cause  of  any 
future  injury.  The  plans  underway  for 
restructuring  the  industry  address  many 
of  the  industry's  problems  and  do  not 
depend  in  any  demonstrable  fashion  on 
import  relief.  If  anything,  purely 
domestic  factors  including  continuing 
difficulties  in  the  cost  and  availability  of 


'""  Since  1979  the  industry  has  been  pushed 
toward  greater  fuel  economy  by  consumer  demand 
rather  than  CAFE  standards.  In  fact  the  1983 
standards,  once  termed  unrealistic  or  unachievable. 
have  now  been  surpassed. 

Regarding  environmental  and  safety  re;^'  :l,ilions. 
no  evidence  was  offered  that  the  standards 
demanded  of  U.S.  producers  are  any  more  onerous 
than  those  already  in  force  in  many  of  the  imports' 
home  markets. 

"-Report  at  A-46. 
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producers  profess  to  expect  a  strong 
recovery  during  the  next  two  years  in 
the  United  States  and  to  hope  for 
increased  sales  with  declining  market 
share. '^Potential  problems  lie  in  the 


process,  the  meaning  of  terms  such  as 
full-size  and  intermediate  will  be 
completely  rewritten.  The  largest  cars 
will  accommodate  five  to  six 
passengers,  the  smallest  only  two; 

1 ..,....,.    tUn  loftiocf  rijrc  will  nP 


U.S.  consumers  begins  to  rise  and  new 
entrants  to  the  market  become  more 
accustomed  to  the  effects  of  the  last  five 
years  of  relatively  high  inflation  in  the 
U.S. 
f4}  Profits— The  price  structure  of  the 
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consumer  credit  and  unavoidable  time 
lags  in  the  introduction  of  new  fuel- 
efficient  models  may  retard  the 
industry's  recovery.  The  continued 
incidence  of  high  capital  expenditures 
will  restrain  improvements  in  profits 
while  rapid  productivity  improvemenl.s 
will  prevent  employment  from  ever 
recovering  to  former  levels.  However,  in 
any  event,  the  long-term  prospect.s  for 
the  domestic  industry  as  a  whole  are 
good  as  it  increasingly  focuses  on  a 
world  rather  than  national  market  with 
competitive,  fuel-efficient,  downsized 
automobiles  with  state-of-the-arl 
technology. 

Standards  and  Framework 

The  report  of  the  House  Committee  on 
Ways  and  Means  states  that  "threat"  of 
serious  injury  exists  "when  serious 
injury,  although  not  yet  existing,  is 
imminent."  '"^The  report  of  the;  Senate 
Committee  on  Finance  supports  this 
interpretation  and  adds; 

The  existence  of  any  of  those  l.iclors  such 
HS  the  growth  in  inventory  would  not  in  it.solf 
be  relevant  to  the  threat  of  injury  from 
imports  if  it  resulted  from  conditions 
unrelated  to  imports.  Such  condition.s  could 
arise  from  a  variety  of  other  caustvs.  such  as 
changes  in  technology  or  in  consumer  tastes, 
domestic  competition  from  substilufe 
products,  plan!  obsolescence,  or  poor 
management.  It  is  the  intention  of  the 
Committee  that  the  thii;al  of  serious  injuiA 
exists  when  serious  injury,  although  not  yet 
existing,  is  clearly  imminent  if  import  irend.'; 
continued  unabated.  '■" 

Commission  precedents  have  not  fully 
and  directly  explained  the  meaning  of 
"imminent"  with  respect  to  the  time 
frame  to  be  considered  under  sectitjn 
201  of  the  Trade  Act.  '^^The  dictionary 
is  not  much  help  because  it  shows 
"imminent"  to  mean,  among  other 
things,  "threatening".  '''''There  is  no 
other  legislative  direction  beyond  what 
has  been  cited  above. 

Since  there  is  apparently  little 
difference  between  the  concepts  (jf 
"threat"  and  "likelihood"  of  injury,^  is 
useful  to  consider  how  the  time  frame 
for  threat  or  likelihood  have  been  dealt 
with  in  other  import  relief  statutes.  The 
Senate  Finance  Committee  Report  on 
the  Trade  Act  of  1974  concludes  without 
criticism  that  the  Commission  in 
antidumping  cases  based 
determinations  of  likelihood  of  injury 


■"'H.  Repl.  No.  93-571.  9;id  Cong..  Isl  Sess  at  47 

'"'S.  Rept.  Ni).  93-129H,  4.id  Cong    2d  Sess,  (1974| 
at  121: 

"'•Commissioners  Alberger.  Calhoun  Ani\  Stern 
made  reference  to  a  "real  and  imminent"  standard 
in  the  most  recent  import  relief  investigation.  Scf 
Mushrooms.  Inv.  No.  T.\-2(n-J:i.  i;snc  Pub.  No 
U)K9  (1980)  at  17. 

'*^ See  Webster's  Seventh  \f'\\  C4i//e\:!(!ti' 
0;(7;o/(on-.  "1963.  p.  417. 


upon  "evidence  showing  that  the 
likelihood  is  real  and  imminent  and  not 
on  mere  supposition,  speculation,  or 
conjecture."  "" 

I  found  indications  of  real  and 
imminent  threat  based  on  the  latest  data 
(first-half  1980  compared  to  the  same 
period  a  year  earlier),  reliable 
information  on  the  immediate  present, 
and  forecasts  over  the  next  year. 
Beyond  this  period,  I  have  considered 
the  best  tentative  information  available 
on  expected  trends  through  1985. 
Despite  the  fact  that  a  look  into  the 
future  becomes  more  speculative  the 
further  from  the  present  one  goes,  and 
that  1985  is  beyond  the  "real  and 
imminent"  standard  Congress  intended. 
1  believe  that  considering  the  medium 
term  future  may  be  enlightening  because 
there  is  little  prospect  for  the  industry  to 
return  to  health  in  the  next  year. 

Factors  in  Substantial  Cause  of 
Threat — With  respect  to  cause  of  threat, 
the  statute  does  not  distinguish  in 
section  201(b](2)[c)  between  causal 
examination  of  present  and  threatened 
serious  injury.  I  have  considered  all 
factors  enumerated  in  that  section  plus 
other  relevant  information.  For  example. 
I  have  considered  whether  the  alleged 
cause  of  injury — imports — is  sufficiently 
damaging  to  produce  the  predicted 
effect.  Though  not  transparent  in 
previous  Commission  determinations, 
this  approach — a  reflection  of  the 
potential  effectiveness  of  a  remedy — has 
been  helpful  because  of  the  cyclical 
character  of  this  industry.  The  principle 
can  be  staled:  if  import  relief  would 
significantly  ameliorate  the  problems, 
then  imports  must  be  an  important 
cause.  If,  on  the  other  hand,  the 
domestic  industry's  injury  would  not  be 
remedied  by  import  relief,  some  other 
factor  must  be  more  important  than 
imports. 

The  Near  Term  Future  and  Threat 
Determination 

The  recent  negative  trends  noted  in 
Section  IV  and  V  for  all  indicators  in 
1979  and  the  first  half  of  1980  seem  to 
have  moderated  recently.  The 
Commission  is  not  in  a  position  to 
evaluate  "trends"  based  on  daily 
progress  reports  which  abound  in  the 
press.  But  noting  developments  of  the 
last  two  months  does  further  reinforce 
my  understanding  that  imports  are  not 
among  the  most  important  causes  of 
injury. 


Latest  Domestic  Developments — 
October  1980  sales,  though  down  eight 
percent  from  those  of  the  same  month 
the  previous  year,  seemed  to  indicate  a 
gradual  recovery  from  the  depths 
reported  at  mid-year.  Sales  of  the 
newly-introduced  cars  are  proceeding  as 
fast  as  they  can  be  supplied.  '"'No  plant 
shutdowns  have  been  reported  for  the 
newer,  more  fuel-efficient  models, 
although  minor  suspiensions  of 
production  for  inventory  adjustment 
continue  for  other  models.  Despite 
general  disappointment  that  the 
introduction  of  the  new  generation  of 
cars  was  not  sufficient  to  pull  the  auto 
firms  out  of  the  slump,  overtim.e 
continues  to  be  reported  for  plants 
producing  these  cars. 

Tight  credit  is  the  most  pervasive 
problem  preventing  recovery  in 
demand.  '""The  fall  of  the  prime  rate  to 
11.6  percent  in  the  third  quarter  of  1980 
proved  to  be  a  short-term  respite.  In 
recent  weeks  it  has  once  again  shot 
above  17  percent.  Given  the  facts  that 
three-quarters  of  cars  are  bought  on 
credit  and  that  the  length  of  repayment 
periods  and  rejection  rates  on  loan 
applications  are  at  historically  high 
levels,  consumers  continue  to  be 
frightened  out  of  the  market.  This  credit 
crisis  shows  signs  of  continuing  well 
into  next  year.  However,  while 
replacement  purchases  may  be  delayed, 
most  of  these  consumers  will  reenter  the 
market  place  in  the  next  two  years. 

Imports — Import  sales  followed  their 
expected  October  pattern  by  falling  to 
22  percent.  Furthermore,  the  Japanese 
share  of  imports  was  down  from  earlier 
levels  for  the  1979-1980  period.  The 
counter-cyclical  behavior  of  import 
penetration  seems  to  have  begin 
asserting  itself.  There  are  no  indications 
that  imported  automobiles  will  be  able 
to  increase  their  market  share  from 
present  levels. 

In  their  confidential  submissions. 
Japanese  producers  claimed  that  their 
investment  plans  provide  for  modest 
expansion  of  capacity,  generally  in  line 
with  growth  of  the  Japanese  home 
market  and  expanded  sales  in 
developing  countries.  Japanese 


'•'S.  Repl.  No  93-219B.  op  r:t.  ,it  180. 
Commissioners  Stem  and  All)erger  noted  that  the 
concept  of  threat  appeared  uniform  in  meaning  in 
all  Commission  import  relief  jurisdictions  In 
Anhydrous  Ammonia  from  the  U.S.S.R..  Inv.  No 
TA-406-5.  USITC  Pub.  No.  KKW  (1979|  at  32. 


""There  have  been  some  problems  in  the 
introduction  of  Chrysler's  new  K-cars.  hut  these 
seem  to  have  been  based  on  a  miscalculalion  of 
what  consumers  wanted.  The  fiisl  K-cars  were 
loaded  with  expensive  options  that  potential 
purchasers  suffering  reduced  real  per  capita 
disposable  incomes  were  not  willing  to  buy  Start- 
up problems  are  quite  common  when  new  models 
are  first  introduced.  Furthermore.  Chrysler  must 
contend  with  an  image  problem  created  by  the 
uncertainty  among  consumers  about  the  company's 
future.  Chryslers  problems  extend  back  to  1978 
when  the  industry  as  a  whole  was  healthy. 

'""Recent  data  show  leading  indicators  luming 
around  yet  both  the  auto  and  houing  industries 
remain  hampered  by  hijjh  and  rising  interest  rates. 
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The  transformation  of  the  industry  will 
take  place  in  the  absence  of  any  import 
relief  and  would  not  be  speeded  by 
relief.'*' As  for  employment,  the 
maximum  number  of  jobs  generated  by 


to  the  interests  of  most  other  U.S. 
producers,  because  they  have  already 
become  so  highly  integrated  on  an 
international  scale.  ^"^  General  Motors, 
presently  accounting  for  63  percent  of 


serious  program  of  worldwide 
expansion  which  could  very  well  be 
threatened  by  rising  trade  barriers.  GM 
appears  to  be  in  a  position  to  make 
substantial  gains  over  the  next  few 
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producers  profess  to  expect  a  strong 
recovery  during  the  next  two  years  in 
the  United  States  and  to  hope  for 
increased  sales  with  declining  market 
share. '^Potential  problems  lie  in  the 
growing  sensitivity  of  the  European 
Community  (EC)  to  the  improving 
performance  of  Japanese  exports  of 
automobiles  to  Europe.  Judgments  about 
what  export  restrictions  the  EC  might 
apply  and  whether  Japanese  producers 
might  divert  shipments  to  the  United 
States  are  too  speculative  to  give  weight 
in  coming  to  a  determination.  Part  of  the 
speculative  character  of  such  a 
consideration  is  that  any  European 
response  would  undoubtedly  be  affected 
by  development  in  the  United  States, 
including  the  determination  of  this 
Commission. 

The  Medium  Term  Future 

The  key  questions  about  the  prospects 
for  recovery  are: 

(1)  When  will  the  slump  in  the 
industry  end? 

(2)  Will  domestic  producers  supply  the 
kinds  of  cars  U.S.  consumers  are  and 
will  be  demanding? 

(3)  Will  U.S.  consumers  buy  them? 

(4)  Will  the  domestic  industry  make 
adequate  profits? 

(5)  Will  unemployment  in  the  industry 
be  reduced? 

(6)  Will  import  relief  make  a 
difference? 

(1)  Growing  Demand— Inimy  due  to 
decline  in  demand  for  autos  should 
diminish.  All  forecasts  show  the 
economy  as  a  whole  recovering  from  the 
1980  recession  by  1982,  with  auto  sales 
showing  a  more  sluggish  recovery.'^' 
Similar  predictions  show  1978  peak 
levels  of  total  sales  not  returning  until 
1983.  Auto  import  levels  are  predicted  to 
remain  almost  constant,  peaking  at  2.4 
million  units  in  1983,  compared  to  1979- 
1980  levels  of  about  2.3  million  units. 
Thus,  the  import  share  of  the  U.S. 
market  is  expected  to  decrease  steadily 
from  about  25-26  percent  in  1980  to  20- 
22  percent  in  1985. 

(2)  Restructuring  of  the  Industry— 
Plans  already  well  underway  will  by 
1985  have  resulted  in  a  completely 
transformed  domestic  industry.  The  shift 
in  demand  will  no  longer  be  a  potential 
cause  of  injury  because  domestic 
production  will  have  fully  shifted  to 
meet  it.  By  1985  virtually  every 
operating  plant  in  the  nation  will  have 
been  converted  or  built  from  scratch  to 
produce  new-generation  autos  at  every 
level  of  size  and/or  luxury.  In  this 


process,  the  meaning  of  terms  such  as 
full-size  and  intermediate  will  be 
completely  rewritten.  The  largest  cars 
will  accommodate  five  to  six 
passengers,  the  smallest  only  two; 
however,  the  largest  cars  will  be 
significantly  lighter  and  shorter  than 
present  full-size  cars.  With  a  domestic 
price  tag  of  S40  billion,  this  will 
constitute  the  largest  peacetime 
industrial  transformation  ever 
attempted.  Thus,  with  the  possible 
exception  of  minicars,  which  may 
become  a  factor  in  the  end  of  the  period, 
the  cars  in  demand  will  be  available 
from  U.S.  producers. 

(3)  Consumer  Loyalty— The  rapid  shift 
in  demand  and  the  chaotic  character  of 
the  market  place  in  the  present  period 
affords  little  support  for  the  view  that 
consumers,  having  chosen  imports  in 
growing  numbers,  will  not  return  to 
domestic  cars  for  their  next  purchase. 

Ford  Vice  President  Bidwell  recently 
stated: 

If  you  have  an  equal  car  at  a 
reasonably  equal  price,  people  will  buy 
from  you  rather  than  from  foreigners.'*^ 

Considerable  attention  has  been 
focused  on  Detroit's  new  offerings. 
Those  purchasing  autos  in  the  next  two 
years  are  unlikely  to  have  l)ought  cars 
during  the  most  recent  two  years.  When 
recent  purchasers  of  imports  return  to 
the  market  in  four  to  five  years,  U.S. 
producers  will  be  well  prepared  to  woo 
them  if  the  present  strenuous  adjustment 
efforts  are  continued. 

Problems  do  remain  in  the  price  and 
quality  areas.  U.S.  producers  and  the 
UAW  have  devoted  considerable 
attention  to  improving  the  quality  of 
domestic  autos.  particularly,  the  "fit  and 
finish"  for  which  the  Japanese 
competition  is  so  highly  rated. 

As  for  prices,  it  is  completely 
speculative  to  predict  whether  any 
nation's  products  will  have  a  price 
advantage.  Costs,  excepting  for 
capital,  '^^  do  not  appear  to  be  growing 
more  rapidly  for  U.S.  producers  than  for 
their  foreign  competitors.  The  UAW  is 
cooperating  in  the  implementation  of 
productivity  changes  which  will  close 
the  gap  between  domestic  and  Japanese 
productivity  rates.  "^  The  increased 
prices  of  new  cars  will  present  a 
problem  until  real  disposable  income  of 


U.S.  consumers  begins  to  rise  and  new 
entrants  to  the  market  become  more 
accustomed  to  the  effects  of  the  last  five 
years  of  relatively  high  inflation  in  the 
U.S. 

(4)  Profits— The  price  structure  of  the 
U.S.  automotive  industry  has  long  been 
geared  toward  higher  margins  on  larger, 
more  expensive  cars,  with  profitable 
extras  like  power  steering  and  brakes. 
In  a  sense,  purchasers  of  smaller  cars 
and  stripped  versions  have  benefitted 
from  the  industry's  ability  to  extract 
disproportionate  premiums  from 
purchasers  of  larger,  more  luxurious 
models.  As  the  trend  to  smaller  cars  has 
progressed,  greater  and  greater  sales 
volumes  have  been  required  to  generate 
any  given  level  of  profit.  The  collapse  of 
the  large  car  market  made  the  inevitable 
structural  change  an  immediate  order  of 
business.  All  U.S.  auto  makers  are 
moving  toward  a  price  structure  which 
will  allow  them  to  make  a  reasonable 
level  of  profit  on  all  classes  of  cars. 
Temporarily,  the  old  pattern  has  been 
reversed.  Downsized  models  of  larger 
cars  with  traditional  power  trains  will 
sustain  lower  price  increases.  The 
profits  will  be  made  on  the  more  fuel- 
efficient,  newer  models.  Preliminary 
signs  show  prices  of  imported  autos  also 
increasing. 

(5)  Employment— AW  forecasts  for  the 
future  predict  a  permanently  reduced 
labor  force  in  this  industry.  Employment 
will  never  return  to  1978  levels.  A  study 
by  the  Department  of  Transportation 
Economic  Planning  Group  suggests  that 
employment  growth  due  to  market 
recovery  will  be  diminished  every  year 
through  1975  by  losses  due  to  rapid 
productivity  improvements  as  new 
production  changeovers  proceed.  For 
Ford  and  GM  alone,  cumulative 
productivity-induced  job  losses  will 
grow  from  65,000  in  1980  to  137,000  in 
1985.'^^  One  may  conclude  that  by  1985 
the  number  of  positions  lost  due  to 
productivity  improvements  will  equal 
over  two-thirds  of  the  number  presently 
laidoff  in  the  industry. '»« 

[6J  Remedy  Considerations— Analysis 
of  confidential  submissions  by  Ford  and 
GM  demonstrate  that  the  ambitious 
transformation  program  they  began  in 
1974  will  continue.  No  tangible  link 
between  these  plans  and  any  requested 
import  relief  has  been  established.'*' 


■•■-Qiialud  in  the  Wall  Slrnt'l  lounwl.  August  25. 


'*'Nissun  confidential  submission.  OctoljtT  :;i), 
19B0.  Also  Toyota  confidential  submission. 
Nobpml)fr  3.  1980. 

'"  Whiirliin  Economtjtrics,  Chase  Economotrics. 
and  Uat.i  Resources.  Inc.  have  been  consulted. 


1980. 

'^^This  is  another  area  where  continued  high 
inlrrest  rales  threaten  domestic  producers  witfl 
injury. 

'"A  study  r.oniiTussioned  by  the  Science  Council 
of  Canada  found  some  difference  in  the  productivity 
of  the  North  American  (13  cars  per  man-year)  and 
lapanese  |1B  per  man-year)  industries.  See:  N.  B. 
MacDonald,  77ie  h'uture  nf  the  Canadian 
.■\iitanuilf\e  Industry  in  the  Contest  of  the  \orth 
A:ncii((in  Industry  (Novemlicr  1980)  al  43-51. 


'■'^The  study  measures  losses  from  1978/1979 
peak  erhployment  levels  and  assumes  that  no  new 
plant  closings  occur.  Other  assumptions  tend  to 
understate  or  overstate  employment  gains,  and  so 
may  off-set  each  other,  I  use  the  study  simply  as  a 
rough  indication  of  the  future. 

'*'USITC  staff  study  on  remedy  consider.itions. 

'"The  Ford  confidential  submission  of  November 
21. 1980,  established  no  persuasive  connection 
between  relief  and  its  ability  to  raise  capital  during 
Footnotes  continued  on  next  page 
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cause  of  the  problems  may  eliminate  the 
exciting  possibility  the  U.S.  industry 
now  has  to  again  become  the  world's 
auto  leader.™^ 
viowG  nf  r.nmmissinn(!rs  Georee  M. 


domestic  industries  producing  articles 
like  or  directly  competitive  with  the 
imported  articles:  a  domestic  industry 
producing  on-the-highway  passenger 
automobiles  and  another  domestic 


being  imported  in  "increased 
quantities." 

Serious  injury.  We  agree  with  the 
Commission  majority  that  the  domestic 
automobile  industry  is  seriously  injured. 
Rprtinn  201.  while  not  exoressllv 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Notices 85227 


The  transformation  of  the  industry  will 
take  place  in  the  absence  of  any  import 
relief  and  would  not  be  speeded  by 
relief. '"As  for  employment,  the 
maximum  number  of  jobs  generated  by 
such  a  quota  would  be  less  than 
33,000— less  than  17  percent  of  the 
number  of  auto  workers  now 
unemployed.  Extending  a  strict  relief 
program  over  the  next  five  years,  using  a 
quota  of  1.7  million  units, "'could 
generate  $4.0  billion  (1979  dollars) — or 
less  than  eight  percent  of  the  projected 
new  investment  of  $40  billion.^"" 

Ignoring  the  huge  cost  of  any  remedy 
to  the  public  of  the  relatively  small 
potential  employment  and  profit  gains, 
there  are  further  problems  which 
indicate  that  import  relief  is  not  the 
answer  to  the  domestic  industry's 
problems.  The  UAW  and  Ford  have 
professed  an  interest  in  encouraging 
foreign  auto  producers  to  locate 
facilities  in  the  United  States.  Two 
firms — Volkswagen  and  Honda — are 
well  down  this  path.  It  appears  thai 
there  is  no  simple  method  of  designing  a 
remedy  that  would  avoid  having  just  the 
opposite  effect.  Both  Volkswagen  and 
Honda  have  shown  in  confidential 
submissions  that  the  UAW  proposal, 
however  well-meaning,  would  set  up 
difficult-to-administer  local  content 
rules  which  would  make  establishing  a 
domestic  plant  an  enormous  gamble. 
Honda  has  indicated  that  such  a  remedy 
might  cause  it  to  cancel  its  U.S. 
production  plans. ^°' 

Furthermore,  there  are  good  reasons 
to  believe  that  relief  would  be  inimical 


Footnotes  continued  from  last  page 
the  coming  period.  The  record  shows  that  all 
investment  plans  for  domestic  production  are 
independent  of  import  relief  Furthermore.  Ford's 
present  debt/equity  ratios  as  well  as  those  of  other 
producers  on  whom  the  Com,Tiission  obtained 
information  are  well  within  historical  ranges. 

""One  of  the  bottlenecks  which  prevents  any 
further  acceleration  of  the  transformation  program 
is  the  already  overwhelming  backlog  in  the 
worldwide  machine  tool  industry.  American 
Machinist  (Feb.  1980)  reported  a  backlog  of  16 
months  in  the  United  States  and  shorter  but  growing 
backlogs  for  many  U.S.  trading  partners.  Orders  in 
the  U.S.  are  at  record  levels.  In  a  recent  Unfair 
Import  Practices  case  under  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337),  a  patent  infringement 
remedy  that  would  have  excluded  imports  of 
crankpin  grinders  made  by  a  supplier  to  Ford  was 
precluded  for  the  first  time  ever  taecause  of  the 
public  interest  in  hastening  U.S.  production  of  fuel- 
efficient  autos.  One  of  the  Commission's  reasons  for 
allowing  the  imports  was  that  in  May  1979  the 
complainant  and  its  domestic  licensee  had  backlogs 
of  two  years.  See  "Opinion  of  Vice  Chairman 
Alberger  and  Commissioners  Bedell  and  Stern"  in 
Certain  Automatic  Crankpin  Grinders.  Inv.  No.  337- 
T.^-60.  USITCPub.  No.  1022  (December  W79J  at  18. 

""Ford  proposed  a  quota  of  this  level  based  on 
1976  imports. 

■-'"'Our  staff  study  assumes  no  domestic  price 
increases;  any  price  increases  would  trade  off 
potential  jobs  and  production  for  increased  profits. 

-"'  Honda  Post-Hearing  Brief  at  19 


to  the  interests  of  most  other  U.S. 
producers,  because  they  have  already 
become  so  highly  integrated  on  an 
international  scale, ^"''General  Motors, 
presently  accounting  for  63  percent  of 
domestic  production,  has  begun  a 


'"-A  proper  analysis  of  the  state  of  the  domestic 
industry  cannot  be  made  without  an  understanding 
of  the  increasingly  complex  Tinancial  relations 
between  U.S.  producers  and  their  foreign 
counterparts. 

Part  of  the  problem  facing  U.S.  auto  and  truck 
workers  is  that  U.S.  producers  have  elected  to 
source  certain  of  their  models  from  foreign 
manufacturers  rather  than  to  produce  all  their 
models  domestically.  Unfortunately,  it  has  been 
these  types  of  models  which  the  U.S.  public  has 
increasingly  sought  during  the  last  two  years.  The 
reasons  for  production  decisions  include  efforts  to 
respond  to  import  competition,  gaining  on  other 
domestic  competitors,  efforts  to  avoid  paying  higher 
U.S.  wage  rates,  and  efforts  to  reduce  the  risks 
inherent  in  the  introduction  and  possibly  short-lived 
acceptance  of  a  new  model. 

All  five  U.S.  manufacturers  import  automobiles 
and/or  small  pickup  trucks.  Some  of  the  firms 
import  vehicles  from  their  wholly-owned 
subsidiaries.  Some  domestic  firms  import  vehicles 
from  a  foreign  country  in  which  it  has  partial 
ownership.  And  one  company  imports  vehicles  from 
a  foreign  company  in  which  it  holds  no  financial 
interest 

General  Motors  Corp.  (GM)  currently  imports 
only  a  small  pickup  truck,  the  LUV,  ttom  Isuzu 
Motor  Co.  (Isuzu)  of  Japan.  GM  also  imported  a 
small  automobile,  called  the  Opel,  from  Isuzu  until 
mid-1979.  Prior  to  importing  the  Opel  from  Isuzu. 
GM  imported  a  small  car  (also  called  Opel)  from  its 
West  German  subsidiary  during  the  19eOs  and  early 
1970s.  GM  currently  owns  34  percent  of  Isuzu. 

Ford  imports  both  an  automobile  and  a  small 
pickup  truck.  The  Ford  Fiesta  auto  is  produced  by  a 
wholly-owned  Ford  subsidiary  in  West  Germany, 
the  Courier  truck  is  manufactured  by  Toyo  Kyogo 
Company,  Ltd.  (Toyo  Kyogo)  of  Japan.  Ford  owns  25 
percent  of  Toyo  Kyogo.  During  the  last  fifteen  years. 
Ford  has  imported  other  automobiles  from  its 
European  subsidiaries,  including  the  Cortina  from 
the  United  Kingdom  and  the  Capri  from  West 
Germany. 

Chrysler  is  currently  importing  two  pickup  trucks 
and  two  automobiles  from  Mitsubishi  Corporation 
(Mitsubishi)  of  Japan.  The  two  pickup  trucks  (D-50 
and  Arrow)  and  the  two  automobiles  (Colt  and 
Arrow/Champ)  are  distributed  by  two  Chrysler 
dealership  networks  (Dodge  and  Plymouth). 
Chrysler  owns  15  percent  of  Mitsubishi. 

AMC  imports  and  distributes  two  types  of 
automobiles  from  Regie  Nationale  des  Usines 
Renault  (Renault)  of  France.  AMC  does  not  own 
part  of  Renault;  rather.  Renault  purchased  1.5 
million  shares  of  AMC  stock  in  1979.  with  an  option 
to  purchase  up  to  52  percent  of  AMC's  stock  at  any 
time  in  the  future.  As  a  result  of  the  arrangement 
with  Renault.  U.S.  producers  are  now  responsible 
for  nearly  75  percent  of  U.S.  car  imports  from 
France. 

VW  of  America  is  considered  a  domestic 
producer  in  this  investigation  to  the  extent  it 
produces  cars  in  the  United  States.  However,  it  is  a 
wholly-owned  subsidiary  of  Volkswagen  A.  G. 
(VW)  of  West  Germany.  VW  of  America  imports 
Audis.  Dashers.  Rabbit  convertibles.  Vans  and 
Sciroccos  from  its  West  German  parent,  and  it  also 
imports  Porsche  automobiles  from  Dr.  Ing.  he.  F. 
Porsche  A.  G.  (Porsche)  of  West  Germany,  a  firm 
which  VW  of  West  Germany  is  affilitated  with,  but 
does  not  own. 

Furthermore.  GM.  Ford,  Chrysler  and  AMC  each 
operate  wholly-owned  subsidiaries  in  Canada 
whose  status  with  respect  to  the  domestic  industry 
has  already  been  discussed  in  Section  III. 


serious  program  of  worldwide 
expansion  which  could  very  well  be 
threatened  by  rising  trade  barriers.  GM 
appears  to  be  in  a  position  to  make 
substantial  gains  over  the  next  few 
years.  American  Motors,  in  financial 
crisis,  is  dependent  on  completion  of 
major  financing  plans  with  the  French 
producer,  Renault.  These  plans  could  be 
seriously  jeopardized  by  import  relief. 
Chrysler  has  been  rather  silent  with 
respect  .to  relief.  Its  introduction  of  new- 
generation  autos  was  further  along  than 
Ford's  at  the  start  of  1979.  Its  financial 
state  seems  to  have  been  helped  by  its 
captive  imports  from  Japan  and  its  most 
pressing  capital  problems  have  been 
ameliorated  by  large  federal  loan 
guarantees. 

Finally,  it  is  not  unequivocally  clear 
that  even  Ford  stands  to  benefit  a  great 
deal  from  the  relief  it  requested  of  the 
Commission.  Ford  is  already  a 
diversified  world  producer.  In  the  short 
run,  it  stands  to  lose  less  than  GM  from 
any  growth  of  barriers  to  auto  trade 
around  the  world,  but  in  the  longer  run 
the  success  of  the  world  car  will  depend 
on  a  world  market.  It  is  presently  the 
only  domestic  producer  besides  GM 
attempting  to  maintain  a  full  competitive 
line  of  automobiles.  Ford  has  had  to 
engage  in  this  struggle  from  a  far  more 
limited  financial  base  than  GM.  As  a 
result  it  has  not  had  the  possibility  of 
making  the  across-the-board  redesign 
commitments  GM  made  for  the  last  half 
of  the  previous  decade.  Its  apparent 
strategy  for  the  late  1970s  was  to 
capture  large  car  share  from  GM  by 
downsizing  more  slowly  at  the  upper 
end  of  its  offerings.  The  decision  made 
sense  if  Ford  discounted  the  possiblility 
of  a  second  oil  crisis  like  the  one 
experienced  in  1978.  But  when  the 
market  place  changed  abruptly  in  1979. 
Ford  lacked  the  flexibility  to  react 
quickly  to  the  shift  in  consumer  tastes. 
Now  hts  adaptation  will  take  time,  and 
the  prospects  of  Ford  continuing  as  a  full 
line  domestic  auto  producer  depend  on  a 
rapid  end  to  the  credit  crunch. 

Conclusion 

The  industry  is  suffering  from 
problems  that  will  continue  as  long  as 
the  credit  situation  remains  tight  and 
recovery  is  delayed.  But  this  threat  of 
continued  injury  is  not  related  in  any 
substantial  fashion  to  imports.  Import 
relief  may  generate  a  perverse  influence 
on  the  ability  of  the  United  States  to 
attract  foreign  producers  to  establish 
new  domestic  facilities.  It  will  hurt  most 
if  not  all  U.S.  producers'  ability  to  carry 
out  their  present  expansion  plans.  And 
it  will  not  provide  jobs  of  a  permanent 
nature  in  the  industry.  Relief  directed  at 
one  of  the  symptoms  rather  than  at  the 
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1980.  Man-hours  worked  by  production 
and  related  workers  in  these 
establishments  similarly  declined,  from 
1.7  million  hours  in  1978  to  1.6  million 
hours  in  1979,  and  from  869,000  hours  in 
the  first  6  months  of  1979  to  605,000 


factors  in  determining  whether 
increased  imports  are  a  substantial 
cause  of  serious  injury.  We  are  to  take 
into  account  "all"  relevant  economic 
factors.  We  believe  that  there  are  a 
number  of  other  individual  causes  of 


number  of  economic  factors  which  in 
combination  are  to  be  weighed  against 
increased  imports  to  find  the  substantial 
cause  of  serious  injury.  Further,  we 
believe  that  economic  downturns 
reoresent  the  concurrence  of  a  number 
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cause  of  the  problems  may  eliminate  the 
exciting  possibility  the  U.S.  industry 
now  has  to  again  become  the  world's 
auto  leader.^' 

Views  of  Commissioners  George  M. 
Moore  and  Catherine  Bedell 

In  order  to  make  an  affirmative 
determination  in  an  investigation  under 
section  201  of  the  Trade  Act  of  1974  (19 
U.S.C.  2251),  we  must  determine  that 
some  or  all  of  the  articles  described  in 
the  notice  of  investigation  are  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article. 

Thus,  in  order  to  make  such  an 
affirmative  determination,  the  statute 
requires  that  we  find — 

(1)  that  the  subjort  articles  nru  Lmporti'd  in 
"incrnased  quantities"; 

(2)  Ihat  the  sppropriate  domestic  indii.slr>'  is 
st-riousiy  injured  or  is  threatened  with  serious 
injury;  and 

(3)  that  the  increased  imports  are  a 
"substantial  cause"  of  the  serious  injurv  or 
threat  thereof. 

If  we  find  that  any  one  of  the  above 
three  conditions  or  criteria  is  not 
satisfied,  we  must  make  a  negative 
determination. 

Determination 

In  the  present  investigation  we  have 
determined — 

(1)  that  on-thf!-highway  passenger 
riutumobiles,  provided  for  in  items  692.10  and 
692.11  of  the  Tariff  Schedules  of  the  United 
States  (TSUS).  are  being  imported  into  the 
United  Slates  in  such  increased  quantities  as 
to  be  a  substantial  cause  of  serious  injury  to 
the  domestic  industry  producing  articles  like 
or  directly  competitive  with  the  imported 
iirtjch's:  and 

(2)  that  automobile  trucks,  and  bodies 
(including  cabs)  and  chassis  for  automobile 
trucks,  provided  for  in  items  692.02.  692.03, 
692.20,  and  692.21  of  the  TSUS,  are  not  being 
imported  into  the  United  States  in  such 
increased  (juantities  as  to  be  a  aubslantiui 
cause  (if  .serious  injury,  or  the  threat  thereof. 
to  the  domestic  industry  producing  articles 
like  or  dire(;tly  competitive  with  the  imported 
articles. 

Domestic  industries.  In  this 
investigation,  we  find  that  there  are  two 


'"'If  iissist.ini:!'  is  liiMimijd  dppmpri.ilr.  it  >itiiuiM 
111'  (liri'clcd  dir(.><;lly  at  improvinj^  Ihi-  U\\,m<  i.il 
liondilliin  of  U.S.  producers  dm  inn  Ih''  nr.xl  two 
crilic.il  yrars.  For  inslanre,  this  mi>;ht  he 
iicr.ompli.slii'd  liy  mr.ins  of  chiinKini;  iininrli/ii!i"n 
.ind  drpri'cidlion  rules.  Section  201  does  n<it  pruvuie 
for  Ihe  Commission  lo  rt;(.omniend  such  a  rcmedv.  I 
miiKe  Itiis  oliserviilion  only  tieciiise  inipoil.^  ,i:e  not 
thi'  root  prolilem  and  .issisl.ince  in  Ihe  re<:u\ery  ol 
the  domestic  industry  should  therefore  he  In  .1  form 
other  Ih.in  import  relief. 


domestic  industries  producing  articles 
like  or  directly  competitive  with  the 
imported  articles:  a  domestic  industry 
producing  on-the-highway  passenger 
automobiles  and  another  domestic 
industry  producing  automobile  trucks.  In 
this  and  prior  cases  under  section  201 
we  have  generally  followed  a  product- 
line  approach  in  determining  what 
constitutes  the  appropriate  domestic 
industry.  When  the  scope  of  an 
investigation  covered  two  or  more 
different  products  and  there  was 
domestic  production  of  products  "like" 
the  imported  articles,  we  found  that 
there  are  two  or  more  domestic 
industries.-"'  We  believe  that  passenger 
automobiles  and  automobile  trucks  are 
basically  different  products,  and,  in 
view  of  the  fact  that  there  is  domestic 
production  of  what  we  consider  articles 
■'like  '  both  of  these  products,  we 
conclude  that  there  are  two  domestic 
industries. 

Our  views  with  respect  to  each  of 
these  two  industries  are  set  forth 
immediately  below. 

Passenger  automobile  industry 

As  stated  above,  we  have  determined 
that  on-the-highway  passenger 
automobiles  are  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury  to  the  domestic  industry 
producing  on-the-highway  passenger 
automobiles.  We  will  discuss  each  of 
the  three  elements  of  this  determination 
immediately  below. 

Increased  imports.  Section  201 
provides  that  an  article  is  being 
imported  in  "increased  quantities"  when 
the  increase  is  "either  actual  or  relative 
to  domestic  production"  (sec. 
201(b](2)(C)).  Imports  of  passenger 
automobiles  have  increased  in  both 
actual  and  relative  terms.  During  1975- 
79,  imports  increased  by  almost  37 
percent,  from  2,047.702  units  in  1975  to 
2,797,063  units  in  1979.  Imports  in  the 
first  6  months  of  1980  increased  to  a 
lt!vel  about  13  percent  higher  than  that 
in  the  first  6  months  of  1979—1.631.767 
units  compared  with  1,437,910  units.  The 
ratio  of  imports  to  domestic  production 
increased  from  31  percent  in  1975  to  33 
percent  in  1979,  and  from  30  percent  in 
the  first  6  months  of  1979  to  47  percent 
in  the  corresponding  period  of  1980, 
Thus,  passenger  automobiles  are  clearly 


■'"'See.  for  example,  our  views  or  views  in  which 
line  or  both  of  us  have  inined  in  Bo.'Is.  ,Vi/f.v.  ntxl 
.Si  ,■■(■11. s  pi  liun  or Stff!:  Report  to  Ihr  Prrsitlfiit  on 
l;nrsli}ialii>n  ,\o.  M--'f'7-:?  .  .  .  .  USITC 
Pulilicidion  747.  Novpmher  1975.  p.  2H:  Fontwi'or: 
Hi  port  lu  llu-  Pn-aulriil  on  ln\i^H\;olioii  ,\'u.  T.'\- 
JUl-7  ....  t'SirC  Publicdiion  7,iM.  February  1978. 
p.  4«:  iind  Crrti::n  F^shi:\i;  Toe  /..'e;  Report  lo  the 
I'rf^iilf.il  on  /nvrsl.yation  .\o.  T.\~2()l-:i-i  .... 
USIK.  I'ubliciitum  917.  September  197H.  pp.  4-5. 14. 


being  imported  in  "increased 
quantities." 

Serious  injury.  We  agree  with  the 
Commission  majority  that  the  domestic 
automobile  industry  is  seriously  injured. 
Section  201,  while  not  expresslly 
defining  the  term  "serious  injury," 
requires  that  the  Commission  consider 
all  relevant  economic  factors,  including 
certain  enumerated  factors,  in 
determining  whether  there  is  serious 
injury  (sec.  201(b)(2)).  The  Commission 
is  expressly  directed  to  consider 
whether  there  is  significant  idling  of 
productive  facilities  in  the  industry, 
whether  a  significant  number  of  firms  in 
the  industry  are  unable  to  operate  at  a 
reasonable  level  of  profit,  and  whether 
there  is  significant  unemployment  or 
underemployment  within  the  industry. 

We  have  concluded  that  the 
information  before  the  Commission 
clearly  shows  that  the  domestic 
automobile  industry  is  seriously  injured. 
There  is  significant  idling  of  domestic 
productive  facilities  in  this  industry. 
Capacity  utilization  for  U.S.  automobile 
producers  declined  sharply  from  86 
percent  in  1978  to  79  percent  in  1979  and 
lo  66  percent  in  the  first  6  months  of 
1980.  Overall  domestic  production 
capacity  declined  at  the  same  time.  Ford 
and  Chrysler  each  permanently  closed 
two  plants  during  the  period  January 
1979-June  1980.  General  Motors  has 
temporarily  closed  five  plants.  But  for 
plant  closings  by  Ford  and  Chrysler, 
which  reduced  capacity  accordingly,  the 
capacity  utilization  ratio  would  be 
considerably  lower. 

Four  of  the  five  U.S.  automobile 
producers — all  except  VW  of  America — 
are  presently  operating  at  a  loss.  The 
aggregate  performance  of  the  five 
producers  for  the  first  6  months  of  1980 
was  a  loss  of  $2.9  billion,  compared  with 
a  profit  of  $2.7  billion  in  the 
corresponding  period  of  1979.  The 
industry's  net  operating  margin,  which 
had  been  7.5  percent  in  1977,  fell  to  6.2 
percent  m  1978  and  to  1.5  percent  in  1979 
before  falling  sharply  to  a  negative  8.4 
percent  in  the  first  6  months  of  1980. 
when  the  full  impact  of  the  passenger 
car  imports  occurred.  Clearly,  a 
significant  number  of  firms  in  the 
industry  are  presently  unable  to  operate 
at  a  reasonable  level  of  profit. 

Employment  in  the  industry  has  fallen 
sharply.  U.S.  establishments  producing 
automobiles  and  light  trucks  employed 
slightly  more  than  1  million  persons  in 
1978.  Such  employment  declined  to  an 
average  of  972,000  persons  in  1979,  and 
then  fell  sharply  in  the  first  6  monlhs  of 
1980  to  804,000  persons.  The  number  of 
workers  employed  by  domestic 
producers  declined  20  percent — by 
200,000  persons — between  1978  and 
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1980.  Man-hours  worked  by  production 
and  related  workers  in  these 
establishments  similarly  declined,  from 
1.7  million  hours  in  1978  to  1.6  million 
hours  in  1979,  and  from  869,000  hours  in 
the  first  6  months  of  1979  to  605,000 
hours  in  the  first  6  months  of  1980. 
During  the  latter  period,  approximately 
246,000  workers  were  certified  by  the 
Department  of  Labor  as  eligible  to 
receive  trade  adjustment  assistance 
benefits  because  imports  were  found  to 
have  contributed  importantly  to  their 
separation  or  partial  separation,  or 
threat  thereof,  from  their  places  of 
employment.  Clearly,  a  significant 
number  of  persons  in  the  industry  are 
unemployed  or  underemployed. 

There  are  other  important  indications 
of  serious  injury  to  this  industry. 
Shipments  of  passenger  automobiles 
declined  from  8.9  million  units  in  1977 
and  1978  to  8.3  million  units  in  1979,  and 
from  4.8  million  units  in  the  first  6 
months  of  1979  to  a  sharply  lower  3.4 
million  units  in  the  first  6  months  of 
1980.  Wages  paid  to  employees  are 
down,  from  $12.1  billion  in  the  first  6 
months  of  1979  to  $10.0  billion  in  the 
first  6  months  of  1980,  despite  higher 
hourly  wage  rates. 

Substantial  cause  of  serious  injury. 
Section  201(b)(4)  of  the  Trade  Act 
defines  the  term  "substantial  cause"  to 
mean  "a  cause  which  is  important  and 
not  less  than  any  other  cause."  Thus, 
increased  imports,  to  be  a  substantial 
cause  of  serious  injury,  must  be  both  an 
"important"  cause  of  injury  and  not  less 
important  than  any  other  cause.  If 
another  single  cause  is  more  important, 
increased  imports  cannot  be  a 
"substantial  cause."  In  addition,  section 
201(b)(2]  directs  the  Commission,  in 
determining  whether  increased  imports 
are  a  substantial  cause  of  injury,  to  take 
into  account  all  economic  factors  which 
it  considers  relevant,  including  (but  not 
limited  to)  "an  increase  in  imports 
(either  actual  or  relative  to  domestic 
production]  and  a  decline  in  the 
proportion  of  the  domestic  market 
supplied  by  domestic  producers"  (sec. 
201(b)(2)(C)). 

As  discussed  above,  imports  have 
increased  significantly,  in  both  actual 
and  relative  terms.  More  important, 
however,  imports  have  captured  an  ever 
larger  share  of  the  domestic  passenger 
automobile  market  during  the  last  3 
years.  The  ratio  of  automobile  imports 
to  domestic  automobile  consumption 
increased  from  25  percent  in  1976  and 
1977  to  26  percent  in  1978  and  27  percent 
in  1979,  and  from  25  percent  in  the  first  6 
months  of  1979  to  34  percent  in  the  first 
6  months  of  1980. 

Section  201(b)(2)  does  not  limit  us  to 
consideration  of  only  certain  economic 


factors  in  determining  whether 
increased  imports  are  a  substantial 
cause  of  serious  injury.  We  are  to  take 
into  account  "all"  relevant  economic 
factors.  We  believe  that  there  are  a 
number  of  other  individual  causes  of 
injury,  such  as  increased  costs  of 
passenger  automobiles,  the  shift  in 
consumer  preferences  from  large  to 
small  cars,  high  interest  rates,  a 
shortage  of  consumer  credit,  increased 
gasoline  prices,  shortagas  of  gasoline  (in 
1979),  the  failure  of  domestic  corporate 
management  to  anticipate  current 
conditions,  and  costly  Government 
regulations.  We  find  that  none  of  these 
other  causes,  even  if  considered  an 
important  cause  of  injury,  are  a  more 
important  cause  of  serious  injury  to  the 
domestic  industry  than  increased 
imports. 

It  is  clear  that  our  determination 
differs  from  the  majority  in  the 
interpretation  given  to  the  provisions  in 
section  201  of  the  Trade  Act  relating  to 
the  weighing  and  comparison  of  the 
relevant  economic  factors  contributing 
to  the  serious  injury  experienced  by  the 
domestic  industry.  We  believe  that  the 
law  clearly  and  unequivocally  provides 
that  the  Commission  shall,  to  the  extent 
practicable,  isolate  each  of  the  economic 
factors  relevant  to  the  matter  of  serious 
injury  for  the  purpose  of  comparing  each 
of  them  with  the  factor  of  increased 
imports.  If  we  were  to  do  otherwise — 
that  is,  to  aggregate  the  negative 
economic  factors  in  comparing  them 
with  increased  imports — there  would  be 
few,  if  any.  Commission  decisions 
favorable  to  a  domestic  industry  in 
section  201  cases  in  times  of  recession 
or  economic  downturn. 

In  this  regard,  we  refer  specifically  to 
the  prepared  statements  read  by  two  of 
our  colleagues  at  the  open  Commission 
meeting  of  November  10, 1980,  at  the 
time  of  the  vote  on  this  matter. 
Commissioner  Stern,  in  voting  in  the 
negative,  stated  "I  find  the  downturn  in 
economic  demand  due  to  general 
economic  conditions,  recession,  credit 
crunch,  rising  costs  of  car  ownership 
and  a  major  unprecedented  shift  in 
demand  from  large  to  small  cars, 
brought  the  dome»tic  industry  to  its 
present  weakened  state."  Supporting 
this  point  of  view  was  Commissioner 
Calhoun,  who,  in  voting  in  the  negative, 
said  "My  analysis  reveals  that  the 
general  decline  in  purchases  of 
automobiles  and  light  trucks  owing  to 
the  downturn  of  the  economy  has 
contributed  more  so  than  imports  to  the 
serious  injury  suffered  by  the 
automobile  industry." 

We  reject  the  notion  that  the  statute 
permits  the  Commission  to  aggregate  a 


number  of  economic  factors  which  in 
combination  are  to  be  weighed  against 
increased  imports  to  find  the  substantial 
cause  of  serious  injury.  Further,  we 
believe  that  economic  downturns 
represent  the  concurrence  of  a  number 
of  adverse  factors.  We  do  not  believe 
that  Congress  envisioned  that  the 
Commission  would  consider  an 
economic  downturn  per  se  to  be  a  single 
economic  factor  in  determining  injury  in 
section  201  investigations.  Instead,  we 
believe  that  Congress  intended  the 
Commission  to  examine  imports  and 
their  impact  on  the  domestic  industry 
over  the  course  of  the  business  cycle — 
during  both  good  and  bad  years — in 
order  to  ascertain  whether  import 
penetration  is  increasing  and,  if  so, 
whether  the  increasing  penetration  is 
seriously  injuring  the  domestic  industry. 
This  is  the  approach  we  have  followed 
in  past  section  201  cases.^^ 

In  the  present  case,  as  the  facts  show, 
imports  have  been  increasing  their 
market  share,  most  significantly  during 
the  first  6  months  of  1980.  We  believe 
that  the  domestic  industry  today  would 
be  in  much  better  condition — losses 
would  not  be  so  massive  and  plant 
closings  and  layoffs  not  so  severe — had 
imports  not  increased  their  share  of  the 
market  to  the  extent  that  they  have. 
Furthermore,  the  surge  in  imports  and 
the  share  of  the  market  held  by  imports 
make  it  likely  that  the  industry  will 
remain  in  its  present  state  of  serious 
injury  for  years  to  come  and  increase 
the  likelihood  that  one  or  more  of  the 
major  domestic  producers  and  several  of 
the  domestic  suppliers  will  not  survive. 
More  than  1  million  jobs  in  passenger- 
automobile-manufacturing  plants,  in 
supplier  plants,  and  at  car  dealerships, 
are  at  stake.  Further,  the  health  of  the 
domestic  passenger  automobile  industry 
affects  almost  every  other  basic 
domestic  industry,  including  the 
industries  producing  steel,  glass,  rubber, 
machine  tools,  zinc,  and  a  number  of 
other  products. 


™'  See.  for  example,  our  views  or  views  in  which 
one  or  both  of  us  joined  in  Stainless  Steel  and  .Alloy 
Tool  Steel:  Report  to  the  President  on  Investigation 
.\o.  T.'K-201-5.  .  ..  USrrC  Publication  756.  Ianuar>- 
1976.  p.  13;  Footwear  Report  to  the  President  on 
Investigation  No.  TA-201-7 .  .  ..  USITC  Publication 
758.  Ft:bruary  1976.  p.  56;  Television  Receivers  .  .  . 
Report  to  the  President  on  Investigation  No.  T.A- 
201-19.  .  ..  USITC  Publication  808.  March  1977.  pp. 
18-19;  LoiV  Carbon  Ferrochromium:  Report  to  the 
PresidciiUbn  Investigation  No.  TA-201-20 .  .  .. 
USITC  Pdblication  825.  July  1977,  p.  10;  Cost-Iron 
Stoves:  Report  to  the  President  on  Investigation  .\o. 
l.A-201-24.  .  ..  USITC  Publication  826.  July  1977.  p, 
13:  and  High  Carbon  Ferrochromium:  Report  to  the 
President  on  Investigation  No.  TA-20t-28 .  .  _ 
USITC  Publication  845.  December  1977.  p.  10 
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llnvestigatton  No.  337-TA-85] 
Certain  Slide  Fastener  Stringers  and 


[investigation  No.  337-TA-93] 
Certain  Universal  Joint  Kits. 


such  seals  of  claims  1.  3.  4.  5,  or  7  of  U.S. 
Letters  Patent  3,479,840  and  the  alleged 
misapDroDriation  of  Dana  Coroorations 
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Truck  industry 

As  stated  above,  we  have  determined 
that  automobile  trucks,  and  bodies 
(including  cabs)  and  chassis  for 
automobile  trucks  are  not  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  trucks. 

Automobile  trucks  are  provided  for  in 
TSUS  item  692.02,  where  they  are 
dutiable  at  the  permanent  rate  of  8.5 
percent  ad  valorem;  however,  since  1963 
they  have  been  dutiable  at  the  rate  of  25 
percent  ad  valorem  by  virtue  of  a 
temporary  action  taken  in  settlement  of 
the  so-called  chicken  war  (TSUS  item 
945.69).  The  25-percent  duty  does  not 
apply  to  trucks  from  Canada,  which 
enter  free  of  duty  under  TSUS  item 
692.03.  Truck  bodies  and  chassis  are 
provided  for  in  TSUS  item  692.20,  where 
they  are  dutiable  at  a  rate  of  4  percent 
ad  valorem  (except  truck  bodies  and 
chassis  from  Canada,  which  enter  free 
of  duty  under  TSUS  item  692.21).  Prior  to 
August  21, 1980.  imports  of  certain 
trucks  without  their  loadbeds  were 
wrongly  classified  at  U.S.  ports  of  entry. 
Instead  of  being  classified  as  they 
should  have  Been  as  "trucks, 
unfinished,"  dutiable  at  the  rate  of  25 
percent  under  TSUS  item  945.69,  they 
were  wrongly  classified  as  "truck 
chassis"  at  the  rate  of  4  percent  ad 
valorem  under  TSUS  item  692.20. 
Significant  quantities  of  such  unfinished 
trucks  were  wrongly  admitted  as  if  they 
were  chassis  dutiable  at  4  percent  ad 
valorem.  However,  on  May  23, 1980,  the 
U.S.  Customs  SeVvice  announced  that 
effective  August  21, 1980,  and 
henceforth,  such  unfinished  trucks 
would  be  classified  as  "trucks"  under 
TSUS  item  692.02  (item  945.69)  and 
dutiable  at  25  percent  ad  valorem.*^ 

Inasmuch  as  such  trucks,  including  the 
aforementioned  unfinished  trucks,  are 
presently  dutiable  at  25  percent  by 
reason  of  Customs'  having  corrected  its 
classification  error  concerning 
unfinished  trucks,  it  seems  likely  that 
imports  of  trucks  will  decline.  Therefore, 
we  have  concluded  that  automobile 
trucks,  and  bodies  (including  cabs)  and 
chassis  for  automobile  trucks  are  not 
presently  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
he  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
truck  industry. 

-'"  Thr  Cusloms  St.Tvice  published  ii  noliuc  to 
such  i-ffi^rt  in  the  Federal  Register  of  .M.iv  2.3.  T.iaO 
(4.5  KH  :)XI^7]. 


Conclusion 

This  is  a  classic  case  for  an 
affirmative  determination  under  section 
201  of  the  Trade  Act.  All  the  elements 
are  present.  There  are  increasing 
imports  resulting  in  dramatic  increases 
in  the  penetration  of  the  domestic 
market  by  imports  of  on-the-highway 
passenger  automobiles.  The  domestic 
industry  is  suffering  almost  catastrophic 
injury  to  such  an  extent  that,  for  the  first 
time  in  history,  our  Federal  Government 
has  found  it  necessary  to  guarantee 
loans  for  up  to  $1.5  billion  for  a  major 
automobile  corporation.  No  other  single 
adverse  economic  factor  has  plagued 
our  domestic  economy  during  the  past 
several  years  which  even  approaches 
the  disastrous  effect  caused  by  imports 
of  passenger  automobiles  on  this 
domestic  industry.  Had  it  not  been  for 
increasing  imports  of  passenger 
automobiles  during  the  past  3  years,  the 
domestic  industry  would  now  be  well 
into  the  process  of  adjusting  to  the  other, 
less  important  adverse  economic 
conditions. 

As  the  legislative  history  of  section 
201  suggests,  it  is  not  feasible  to  assign  a 
number  on  a  scale  of  1  to  10  to  each  of 
the  causes  of  serious  injury  and  thereby 
discover  which  is  the  most  important 
cause.  On  the  other  hand,  it  is  consistent 
with  the  legislative  intent  to  examine 
each  individual  cause  to  determine 
which  one,  if  absent,  would  have  had 
the  greatest  effect  of  alleviating  the 
serious  injury  experienced  by  the 
domestic  industry.  On  that  basis  the 
most  important  cause  of  serious  injury 
to  the  domestic  automobile  industry  is 
increasing  imports  of  on-the-highway 
passenger  automobiles. 

By  reason  of  the  foregoing,  we  have 
concluded  that  on-the-highway 
passenger  automobiles  are  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury  to  the 
domestic  automobile  industry,  but  that 
automobile  trucks  and  bodies  (including 
cabs)  and  chassis  for  automobile  trucks 
are  not  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
bo  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
truck  industry. 

We  believe  that  import  restriction  in 
the  form  of  reasonable  quotas  on 
imports  of  passenger  automobiles  would 
not  have  caused  disruptions  in 
international  trade,  but  would  have 
provided  the  domestic  passenger  car 
industry  with  a  much-needed 
opportunity  to  adjust  to  the  new 


competitive  conditions  in  the 
marketplace  which  are  the  result  of 
economic  factors  beyond  its  control. 

By  order  of  the  Commission. 

Issued:  December  10, 1980. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  80-40173  Filed  12-23-80:  8:45  ain| 
BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-89] 

Certain  Apparatus  for  the  Continuous 
Production  of  Copper  Rod;  Addition  of 
Respondent 

agency:  U.S.  International  Trade 
Commission. 

action:  Addition  of  Phelps  Dodge 
Industries,  Inc.  as  a  respondent. 

summary:  On  December  17, 1980,  the 
Commission  voted  to  add  Phelps  Dodge 
Industries,  Inc.  as  a  respondent  in  the 
above-referenced  investigation.  The 
Commission  also  voted  to  deny  motion 
89-21  insofar  as  it  requested  that  Phelps 
Dodge  Corporation  be  dismissed  as  a 
respondent. 

SUPPLEMENTARY  INFORMATION:  This 
investigation,  under  Section  337  of  the 
Tariff  Act  of  1930,  was  instituted  by 
notice  published  in  the  Federal  Register 
on  August  13. 1980  (45  FR  53923). 
Southwire  Company,  of  Carrolton. 
Georgia,  is  a  complainant  in  this 
investigation.  Krupp  GmbH  of  the 
Federal  Republic  of  Germany,  and 
Krupp  International,  Inc.  of  Harrison, 
New  York,  were  named  respondents.  On 
October  23. 1980,  the  Commission  voted 
to  issue  a  temporary  exclusion  order, 
having  found  that  there  is  reason  to 
believe  that  section  337  is  being 
violated,  and  voted  to  add  Phelps  Dodge 
Corporation  as  a  respondent.  On 
November  7, 1980,  the  Commission 
issued  an  action  and  order  adding 
Phelps  Dodge  Corporation  as  a 
respondent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Neeley,  Esquire,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street,  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0359. 

Issued:  December  18. 1980. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

IIH  Dm.  80-4016!)  Piled  12-23-R(l;  HAS  .im| 
BILLING  CODE  7020-02-M 
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right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 


the  Office  of  Personnel  Management 
under  the  title  ■•OPM/GOVT-2. 
Grievance  Records".  (44  FR  30884  on 
May  29, 1979  as  amended  by  subsequent 
publication  at  44  FR  61708  on  October 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  agency  employees 
under  Part  771  of  the  OPM's  regulations. 
These  case  files  contain  all  documents 
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llnvestigatlon  No.  337-TA-85] 

Certain  Slide  Fastener  Stringers  and 
Machines  and  Components  Thereof 
for  Producing  Such  Slide  Fastener 
Stringers;  Denial  of  Request  for 
Temporary  Relief 

agency:  U.S.  Intornation.'il  Tr;ido 

Commission. 

ACTION:  Disposition  of  complainaiil's 
request  ior  tnmporary  relief. 


SUMMARY:  On  August  29, 1980.  the 
.Commission  determined  nol  to  issue  a 
temporary  exclusion  order  in  the  abov(;- 
captioncd  investigation.  The 
Commission  found  that  there  is  no 
reason  to  believe  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  and  that  the 
complainant  would  not  suffer  immediate 
and  substantial  harm  in  the  absence  of 
temporary  relief.  On  November  10. 1980, 
the  complainant  petitioned  the 
Commission  to  reconsider  its  deni.il  of 
temporary  relief  in  light  of  the 
Commission  opinion  issued  in 
connection  with  the  temporary  relief 
phase  of  investigation  No.  337-TA-89, 
Certain  Apparatus  for  tfw  Continuous 
Production  of  Copper  Rod.  The 
Commission  reaffirmed  its  vote  on 
November  26. 1980. 

SUPPLEMENTARY  INFORMATION:  This 

investigation,  under  section  337  ol  the 
Tariff  Act  of  1930.  was  instituted  by 
notice  published  in  the  Federal  Register 
on  June  4, 1980  (45  FR  402-42).  TcMron. 
Inc.  is  the  complainant  in  this 
investigation.  Y.K.K.  (U.S.A.)  Inc.  ;iiid 
Yoshida  Kogyo  K.K.  were  named  p;irly 
respondents. 

The  Commission's  Action  and  Ordi::!. 
and  the  Commissioners'  opinions  issued 
in  connection  therewith  are  avail. ihle  tor 
inspection  in  the  Office  of  the  Secret. uy. 
U.S.  International  Trade  Commission, 
701  E  Street  NW.,  Washington.  DC 
20436,  telephone  202-523-0101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Daniels,  Esq.,  Oflice  of  the  tiejier;!! 
Counsel.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20430.  telephone  202- 
523-0400. 

Issued:  December  16. 19ao. 
By  orciiT  of  the  Commission. 
Kenneth  R.  Mason. 

.'ioi  rvtury. 

;ri.M)..,    nil   Kin  liliil  i;-:i-tiO:l(;4.-.  ami 
BILLING  coot  7020-02-M 


[Investigation  No.  337-TA-93] 

Certain  Universal  Joint  Kits, 
Components  Thereof,  and  Trunnion 
Seals  Used  Therewith;  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  herby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
.November  3. 1980.  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Dana  Corporation.  P.O.  Box 
1000,  Toledo.  Ohio  43697.  The  complaint 
was  amended  on  November  18, 1980. 
The  complaint,  as  amended  (hereinafter 
referred  to  as  "the  complaint"),  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  into  the 
United  States  of  certain  universal  joint 
kits  with  trunnion  seals,  or  in  their  sale, 
because  of  the  alleged  infringement  by 
such  trunnion  seals  of  at  least  claims  1, 
3,  4.  5.  and  7  of  U.S.  Letters  Patent 
3.479.84U  and  the  alleged 
misappropriation  of  Dana  Corporation's 
trade  nomenclature.  The  complaint 
further  alleges  that  the  effect  or 
lt;ndency  of  such  unfair  methods  of 
competition  and  unfair  acts  is  to 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  the 
(Commission  to  institute  an 
investigation;  durinj:;  the  investigation,  to 
issue  .i  temporal y  exclusion  order 
jjiohihi'ing  importaliun  ijf  the  articles  in 
tjui'stion  into  the  United  Slates,  except 
iiniiei  bond:  and.  af'ur  a  full 
in\e:.liu,;lion.  lu  issue  an  order 
lienii.ijienlly  e\r.Liding  the  articles  in 
(jiiestion  from  entry  into  the  United 
Sl.ites. 

.Aulhufil);  'J'he  Hi.thonly  lot  inslitution  of 
Ii  :»;  i!v, fsl  i^,ili!)n  is  contiiined  in  secliop.  '.V.i? 
ni  ll:-   [".irirf  Ar|  of  liLlf)  (19  U.S.C.  13:?7)  .in.) 
r;  <?  ?!il.l2  of  thr  Co.-nmiRsiiin's  rules  of 
pi.^'  'j,:!.  :n,<I  pnu  i-d'iif  (1<I  CI-"H  210.12). 

SCOOE  OF  THE  INVESTIGATION:  I  Ia\  in<J 

'.,.'ii.-,.iieie(!  the  eieiiijl.iin!.  the  U.S. 
Inte";-,  ,!ioiK<i  Tiiide  Commission,  on 
.\oveip.ljer  2(1  l'i,',i).  ordered  that — 
|])  I'ursuant  to  subsection  (b)  ol 
.section  337  of  the  Tari.ff  Act  of  1930  (19 
U.S.C.  ];)37(b]),  an  investigation  be 
inslitcled  to  determine  whether  there  is 
le.ison  to  lielievp  there  is  a  violation  and 
v\helher  lliere  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
iinl.r.vful  importation  of  certain 
universal  joint  kits,  components  thereof. 
and  trunnion  seals  used  therewith  into 
the  United  States,  or  in  their  sale, 
because  of  the  alleged  infringement  by 


such  seals  of  claims  1.  3,  4.  5.  or  7  of  L'.S. 
Letters  Patent  3.479.840  and  the  alleged 
misappropriation  of  Dana  Corporations 
trade  nomenclature,  the  effect  or 
tendency  of  which  is  to  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is:  Dana 
Corporation,  P.O.  Box  1000,  Toledo. 
Ohio  43697. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  engaged  in  the 
unlawful  importation  of  such  articles 
into  the  United  States,  or  in  their  sale, 
and  are  parties  upon  which  the 
complaint  is  to  be  served: 

Naniwa  Seimilsu  Industry  Co.,  Ltd..  No.  2- 

Chome.  Kusune-Cho,  Yao.  Osaka.  Japan 
GMB  Universal  Joints,  Inc.,  22  D.  Craigv\ood 

Road.  Avencl.  N.J.  07001 
GMB  West.  121  Sierra  Street.  El  Segundo. 

Calif.  90245 
kanemHtsu-Gosho  (U.S.A.)  Inc.,  543  West 

Algnniiuin  Road.  Arlington  Heights.  Ill 

6000.') 

(c)  Wilhelm  A.  Zeifler.  Chief. 
Nonpatent  Branch.  Unfair  Import 
Investigations  Division,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  D.C.  20436. 
shall  name  the  Commission 
investigative  attorney,  a  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Donald  K.  Duvall.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  D.C.  20436,  shall  designate 
ihe  presiding  officer. 
SUPPLEMENTARY  INFORMATION:  The 
phrase  "components  thereof  has  been 
added  to  paragraph  (1)  above  on  the 
basis  of  informal  investigatory  activities 
by  the  Commission  which  revealed  that 
Ihe  universal  joint  kit  can  be  imported 
as  component  parts  as  well  as  in  an 
assembled  kit  form. 

Responses  must  be  submitted  by  the 
nam(.'d  respondents  in  accordance  with 
§  210.21  of  Ihe  Commission's  rules  of 
pra<:tice  and  procedure  (19  CFR  210.21). 
Puisu.mt  to  §§  201.161d)  and  210.21(b)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  twenty  (20)  da\  s 
after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  a  response  will  not  be 
grunted  unless  good  and  sufficieni  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  Ihe 
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conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

(7)  Information  is  used  by  NCUA  in 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 


NOTIFICATION  PROCEDURE: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 


records  and  verification  of  identity  (12 
CFR  720.26  and  12  CFR  Part  720  Subpart 
B). 

RECORD  SOURCE  CATEGORIES: 

Infnrm^tinn  in  tViic  cx'ctpm  r»f  roi-'nriic 


J 
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right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  a  recommended  determination  and 
a  final  determination  containing  such 
finding's. 

The  complaint,  except  for  any 
confidential  information  contained 
tht?rein,  is  avilable  for  inspection  during 
official  working  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  DC.  20436. 
telephone  202-523-0161. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Simmons.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0493. 

Issued:  December  17, 1980. 

By  order  of  the  Commission 
Kenneth  R.  Mason. 
Si'crntary.  "• 

IFK  IJni:  80-40172  Filed  12-23-80:  B:4Sini| 
BILLING  CODE  7020-02-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Privacy  Act  of  1974;  Employee 
Grievance  Records 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Notice  of  Maintenance  of 
System  of  Records:  Employee  Grievance 
Records.  

summary:  In  accordance  with  5  U.S.C. 
5,S2  (e)(4),  NCUA  publishes  the 
description  of  a  system  of  records 
previously  maintained  by  the  Office  of 
Personnel  Management  but  now 
maintained  by  NCUA. 
EFFECTIVE  DATES:  The  System  of 
Records,  Employee  Grievance  Records, 
is  effective  on  January  1, 1981. 
address:  National  Credit  Union 
Administration.  1776  G  Street  N.W'.. 
Washington.  D.C.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Stassun,  Attorney-Advisor, 
Office  of  General  Counsel,  at  the  above 
address  or  telephone  (202)  357-1030.  or 
Judy  W^^fong,  Division  (<t£ersonnel, 
Office  of  Administration,  at  the  above 
address  or  telephone  (202)  357-1158. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  552a(e)(4),  the  National 
Credit  Union  Administration  hereby 
publishes  a  System  of  Records  entitled 
"Employee  Grievance  Records".  This 
system  was  previously  maintained  by 


the  Office  of  Personnel  Management 
under  the  title  ■•OPM/GOVT-2. 
Grievance  Records".  (44  FR  30884  on 
May  29, 1979  as  amended  by  subsequent 
publication  at  44  FR  61708  on  October 
26, 1979). 

The  OPM  System  of  Records  is  being 
deleted  from  OPM's  annual 
republication  of  records.  The  system 
will  continue  into  existence  until 
December  31, 1980;  on  that  date  it  will 
become  obsolete.  NCUA  is  adopting  the 
System  of  Records  entitled  "Employee 
Grievance  Records"  with  two  minor 
changes.  First,  those  federal  employees 
who  have  submitted  grievances  in 
accordance  with  "negotiated  procedure" 
are^moved  from  those  "categories  of 
ilpiviouals"  previously  covered  by  the 
"bPM  system.  Secondly,  "files  and 
records  of  internal  grievances  and 
arbitration  systems  that  agencies  may 
establish  through  negotiations  with 
recognized  labor  organizations"  are 
deleted  from  the  "categories  of  records" 
in  the  system.  Neither  of  these  deletions 
mandates  submittal  by  this  agency  of  a 
report  on  a  new  system  of  records.  0MB 
Circular  No.  A-108,  Transmittal 
Memorandum  No.  1,  September  30, 1975. 
requires  submittal  of  such  a  report  when 
the  systems  publication  changes  the 
number  or  types  of  individuals  on  whom 
the  records  are  maintained  or  expands 
the  types  or  categories  of  information 
maintained.  NCUA  has  never  provided 
and  does  not  currently  provide  for  the 
settlement  of  personnel  matters  through 
these  negotiation  procedures;  therefore, 
elimination  of  this  non-existent  category 
of  employees  would  not  meet  the  OMB 
standard  for  records  on  individuals. 
Furthermore,  NCUA  employees  are  not 
represented  by  any  labor  organizafion: 
the  deletion  of  this  category  of  records 
would  in  no  way  change  the  categories 
of  records  maintained. 

Dated;  December  18,  1980. 
Beatrix  Fields, 

Acting  Secretary.  Sational  Credit  Union 
Administration  Board. 

NCUA-25 

SYSTEM  name: 

Grievance  Records. 

SYSTEM  location: 

Division  of  Personnel,  National  Credit 
Union  Administration,  1776  G  Street, 
NW..  Washington.  D.C.  20456. 

categories  of  individuals  covered  by  the 
system: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with 
NCUA  in  accordance  with  Part  771  of 
the  Office  of  Personnel  Management's 
regulations.  (5  CFR  Part  771). 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  agency  employees 
under  Part  771  of  the  OPM's  regulations. 
These  case  files  contain  all  documents 
related  to  the  grievance  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiners 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decision  and 
related  correspondence  and  exhibits. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  1302.  3301.  3302.  E.  0. 10577.  3 
CFR  1954-1958  Comp.,  p.  218.  E.  O. 
10987.  3  CFR  1959-1963  Comp..  p.  519. 
agency  employees  for  personal  relief  in 
a  matter  of  concern  or  dissatisfaction 
wh'ich  is  subject  to  the  control  of  agency 
management. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  used  by  the 
appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation  or  order  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

(2)  Information  is  used  by  any  source 
from  which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  to  the  extent  necessary  to 
identify  the  individual,  inform  the  source 
of  the  purpose(s)  of  the  request  and 
identify  the  type  of  information 
requested. 

(3)  Information  is  used  by  a  Federal 
agency  in  response  to  its  request  in 
connecfion  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(4)  Information  is  used  by  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

(5)  Information  is  used  by  another 
Federal  agency  or  by  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

(6)  Information  is  used  by  the 
National  Archives  and  Records  Service 
(General  Services  Administration)  in 
records  management  inspections 
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Public  comments  are  being  solicited   ^ 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
hp  arnnmnanied  bv  SUDDOrtinB  data. 


The  draft  guide,  temporarily  identified 
by  its  task  number,  FP  029^  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Standard  Format  and 
Content  for  the  Safety  Analysis  Report 


Dated  at  Rockville,  Maryland  this  16th  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Arlollo. 

Director.  Division  of  Engineering  Standards. 
Office  of  Standards  Development. 
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conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

(7)  Information  is  used  by  NCUA  in 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances,  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

(8)  Information  is  used  by  officials  of 
the  Office  of  Personnel  Management,  the 
Merit  Systems  Protection  Board 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel,  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
piM-formance  of  their  authorized  duties. 

(9)  Information  (that  is  relevant  to  the 
.subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding)  is 
used  to  respond  to  a  request  for 
discovery  or  for  appearance  of  h 
witness. 

(10)  Information  is  used  by  officials  of 
labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 

(11)  Standard  routine  uses  as  set  iorlh 
in  Appendix  A  of  the  National  Cn;dit 
Union  Administration  Annual 
Publication  of  Systems  of  Records  at  4.t 
FR  2778,  January  14,  1930. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  m.iintained  in  file  fold^Ts. 

RETHIEV  ABILITY: 

Records  are  retrievable  by  the  names 
of  the  individuals  on  whom  they  arc 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  lockable 
metal  filing  cabinets  to  which  only 
authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  3  years  after 
closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Personnel. 
NCUA,  1776  "G  ■  Street,  N.W. 
Washington.  D.C.  20456. 


NOTIFICATION  PROCEDURE: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  personnel  office  regarding  the 
existence  of  such  records  on  them.  They 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified:  j 

a.  Name. 

b.  Dale  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURES: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  agency 
personnel  office. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
r;ase  and  kind  of  action  taken. 

d.  Organizational  com.ponent 
involved. 

Individual  requesting  access  must  also 
follow  the  Privacy  Act  regulations 
regarding  access  to  records  and 
verification  of  identity  (12  CFR  720.23 
and  12  CFR  Part  720  Subpart  B). 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
.seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determine  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
.iction.  determination  or  finding. 

lndi\'iduals  wishing  to  request    . 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  agency 
personnel  office.  Individuals  must 
fiwnish  the  following  information  for 
Iheir  records  to  be  located  and 
identified: 

a.  Name. 

h.  Dale  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
invoked. 

Individuals  requesting  am.endment 
must  also  follow  the  Privacy  Act 
rpgul.itions  regarding  amendment  to 


records  and  verification  of  identity  (12 
CFR  720.26  and  12  CFR  Part  720  Subpart 
B). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained. 

b.  By  testimony  of  witnesses. 

c.  By  agency  officials. 

d.  From  related  correspondence  from 
organizations  or  persons. 

|KR  UiH    HU-liVm  ril..[i  ;;-;3-tlO:  845  :i:r.i 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance  and 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRG  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  infomiation  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  FP  02&-5  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Nuclear  Criticality 
Control  and  Safety  of  Homogeneous 
Plutonium-Uranium  Fuel  Mixtures 
Outside  Reactors  '  and  is  intended  for 
Division  3.  "Fuels  and  Materials 
Facilities."  It  is  being  developed  to 
describe  procedures  acceptable  to  the 
NRC  staff  for  complying  with  the 
Commission's  regulations  with  regard  to 
the  prevention  of  criticality  accidents  in 
operations  involving  homogeneous 
plutonium-uranium  fuel  mixtures  outside 
reactors.  The  guide  endorses  ANSI/.ANS 
8.12-1978,  "Nuclear  Criticality  Contj-ol 
and  Safety  of  Homogeneous  Plutonium- 
Uranium  Fuel  Mixtures  Outside 
Reactors." 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  m  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 
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Spring  Street.  Walhalla.  South  Carolina. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 


purchased,  at  current  rates,  from  the 
National  Technical  Information  Service. 
Department  of  Commerce.  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland,  this  28lh  day 
of  November  1980. 


notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
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Public  comments  are  being  solicited   ^ 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
fo  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  by 
February  19, 1981. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  D.C.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced]  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  arc 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Duted  at  Rockville,  Maryland  this  15tb  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Comniis.sioii. 
Guy  A.  Arlotto, 

Dimctor.  Division  ofEn^iiiPcniii;  Suimfdnls. 
Offict!  of  Standards  Duvelopniont 

|IK  l)iic\  H()-40in2  F)li,il  12-2:)-a(l;  6A'<  .mil 
BILLING  CODE  7590-01-M 


Draft  Regulatory  Guide;  Issuance  and 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  stuff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problem.s 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 


The  draft  guide,  temporarily  identified 
by  its  task  number,  FP  029^  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Standard  Format  and 
Content  for  the  Safety  Analysis  Report 
for  an  Independent  Spent  Fuel  Storage 
Installation  (Dry  Storage)"  and  is 
intended  for  Division  3,  "Fuels  and 
Materials  Facilities."  It  is  being 
developed  to  identify  the  type  of 
information  needed  by  the  NRC  staff  for 
its  review  of  the  safety  analysis  report 
included  in  an  application  for  a  license 
to  store  spent  fuel  in  a  dry-mode 
independent  spent  fuel  storage 
installation  and  suggest  a  formal  for 
presenting  the  information.  The  safety 
analysis  report  is  required  by  10  CFR 
Part  72,  which  was  published  November 
12,  1980  (45  FR  74693). 

This  draft  guide  and  the  associated 
value-impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value-impact  statement.  Comments  on 
the  draft  value-impact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention:  - 
Docketing  and  Service  Branch,  by 
February  27, 1981. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  D.C.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(SLl.S.C;  5.=i:^(ii|l 


Dated  at  Rockville,  Maryland  this  16th  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  ArloHo, 

Director.  Division  of  Engineering!  Standards. 
Office  of  Standards  Development. 

\¥R  Dm:.  BO-Wim  Kilwl  12-23-flO:  R:45  am| 
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(Dockets  Nos.  50-269,  50-270  and  50-287) 

Duke  Power  Co.;  Issuance  of 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendments  Nos.  89,  89  and  8(3 
to  Facility  Operating  Licenses  Nos. 
DPR-38,  DPR^7  and  DPR-55, 
respectively,  issued  to  Duke  Power 
Company,  which  revised  the  Technical 
Specifications  for  operation  of  the 
Oconee  Nuclear  Station,  Units  Nos.  1.  2 
and  3,  located  in  Oconee  County,  South 
Carolina.  The  amendments  are  effective 
as  of  the  date  of  issuance. 

These  amendments  revise  the 
Station's  Common  Technical      ■" 
Specifications  by  providing  a 
redefinition  of  the  term  operable  and  the 
addition  of  general  Limiting  Conditions 
for  Operation. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration.  ' 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  §  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  the  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  June  24, 1980,  as 
supplemented  October  14, 1980,  (2) 
Amendments  Nos.  89,  89,  and  86  to 
Licenses  Nos.  DPR-38,  DPR^7  and 
DPR-55,  respectively,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW,  Washington,  D.C.  and  at  the 
Oconee  County  Library,  201  South 
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promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri) 
(800)  324-6700.  The  Western  Union 
operator  should  be  given  Datagram 


Edward  Luton,  who  is  no  longer  a 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 


.-  I. .J „. 


stay  of  the  Statement  of  Policy  filed  by 
the  Union  of  Concerned  Scientists  and 
the  Shoreham  Opponents  Coalition. 

On  October  28, 1980.  by  a  vole  of  4-0, 
the  Commission  approved  NUREG-0737. 
"ClarificaUon  of  TMI  Action  Plan 
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Spring  Street,  Walhalla.  South  Carolina. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D,C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  a!  Bethesda,  Maryland,  this  10th  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commi.ssioii. 
Robert  W.  Reid, 

Chief,  Operating!  Reactors  Branch  Xo.  -I. 
Division  of  Licensing. 

I'R  Oni    HIMII1I)4  Fill  cl  IZ-II-m).  B.J.'i  ..m| 
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[Docket  No.  50-289] 

Metropolitan  Edison  Co.,  et  at., 
Availability  of  Supplement  No.  1  to  the 
Evaluation  for  TMI-1  Restart 

In  the  matter  of  Metropolitan  Edison 
Company,  Jersey  Central  Power  and 
Light  Company,  Pennsylvania  Electric 
Company,  notice  is  hereby  given  that 
the  Office  of  Nuclear  Reactor  Regulation 
has  published  Supplement  No.  1  to  the 
Evaluation  of  the  Licensee's  Compliance 
with  the  Short  and  Long  Term  Items  of 
Section  II  of  the  NRC  Order  dated 
August  9, 1979,  related  fo  the  restart  of 
the  Three  Mile  Island  Nuclear  Station, 
Unit  No.  1,  located  in  Dauphin  County, 
Pennsylvania. 

This  supplement  1)  updates  Section  C, 
Order  Item  6  of  NUREG-0680,  2) 
addresses  specific  order  items  included 
in  the  Commission's  Order  of  March  6, 
1980  and  3)  describes  the  licensee's 
compliance  with  the  management- 
related  requirements  in  NUREG-0694, 

Based  on  our  review,  we  conclude 
that  the  licensee  has  made  substantial 
improvements  in  the  area  of 
management  capability  and  resources 
and  is  continuing  its  efforts  in  this 
direction.  A  few  items  remain 
unresolved  and  until  those  items  are 
acceptably  resolved,  we  cannot  yet 
conclude  that  the  licensee  is  in  complete 
compliance  with  Order  Item  6. 

Any  recommendation  by  the  Stuff  to 
authorize  restart  of  TMl-1  will  be  made 
only  after  resolution  of  presently  open 
items,  definition  of  any  additional 
required  items,  and  compliance  by  the 
licensee  with  those  additional 
requirements. 

The  report  is  being  made  available  at 
the  Commission's  Public  Document 
Room,  1717  H  Street,  NW,  Washington, 
DC  20555,  and  at  the  Government 
Publications  section.  State  Library  of 
Pennsylvania,  Box  1601  (Education 
Building),  Harrisburg,  Pennsylvania,  for 
public  inspection  and  copying.  The 
report  (Document  No.  NUREC-0680 
Supplement  No.  1)  can  also  be 


purchased,  at  current  rates,  from  the 
National  Technical  Information  Service. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland,  this  28lh  day 
of  November  1980. 

For  the  Nuclear  Regulatory  Commission. 
Robert  W.  Reid, 

Chief  Operating,  Reactors  Branch  No.  ■). 
Division  of  Licensing. 

|l  K  Dm    HO-ICIKKI  Flll'd  12-:'1-80  H4',  .iin| 
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(Docket  No.  50-184] 

National  Bureau  of  Standards; 
Consideration  of  Application  for 
License  Renewal  at  Increased  Power 
Level 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  amendment  and  renewal  of 
Facility  License  No.  TR-5,  issued  to  the 
National  Bureau  of  Standards  (the 
licensee),  for  operation  of  the  tank-type 
test  reactor  located  near  Gaithersburg 
on  the  National  Bureau  of  Standards  site 
in  Montgomery  County,  Maryland. 

The  amendment  and  renewal  would 
authorize  an  increase  in  the  reactor's 
maximum  power  level  from  10 
megawatts  (thermal)  to  20  megawatts 
(thermal),  in  accordance  with  the 
licensee's  application  dated  December  2, 
1980  and  letter  dated  December  11. 1980. 
The  license  would  be  valid  for  a  period 
of  20  years  from  the  date  of  issuance. 

Prior  to  a  decision  to  amend  and 
renew  the  license,  the  Commission  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission 
regulations. 

By  January  23, 1981,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  amendment  and  renewal  of  the 
subject  facility  license  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Si.'crotary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identity  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity. 

Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  A  petitioner  who 
fails  to  file  such  a  supplement  which 
satisfies  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  fo  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  fo  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  fo  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW, 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
fen  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
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that  power  reactor  licensing  should  not 
continue  until  the  assessment  of  the  TMI 
accident  had  been  substantially 
completed  and  comprehensive 
improvements  in  both  the  operation  and 
reeulafion  of  nuclear  oower  olanfs  had 


fo  correct  or  improve  the  regulation  and 
operation  of  nuclear  facilities  based  on 
the  experience  from  the  accident  at 
TMI-2  and  the  official  studies  and 
investigations  of  the  accident.  In 

Hpvplnnino  the  Artinn  Plan    fhp  variniiQ 


fuel-loading  and  low-power  testing 
license,  (2)  those  required  to  be 
completed  by  a  license  applicant  to 
operate  at  appreciable  power  levels  up 
to  full  power,  (3)  those  the  NRC  will  take 
nrinr  to  i.ssiiino  a  fiipl-lnaHino  anH  IniA.-- 
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promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri) 
(800)  324-6700.  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  )ames 
R.  Miller  (petitioner's  name  and 
telephone  number):  (date  petition  was 
mailed):  (National  Bureau  of  Standards) 
and  fpublication  date  and  page  number 
of  this  Federal  Register  notice).  A  copy 
of  the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission.  Wshington, 
D.C.  20555.  and  to  Mr.  Robert  S.  Carter, 
Reactor  Radiation  Division,  National 
Bureau  of  Standards,  Washington.  D.C. 
20234. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors  . 
specified  in  10  CFR  2.714(a)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  and  renewal  dated 
December  2. 1980  and  letter  dated 
December  11. 1980,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW,  Washington,  D.C. 
20555. 

Dated  at  Bethesda,  Maryland  this  18th  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission, 
lames  R.  Miller, 

Chief.  Standardization  and  Special  Projects 
Branch.  Division  ofLicensinti. 

|KR  Dor  BO-10099  Filed  12-23-80:  ft«  .,:n| 
BILLING  CODE  7SM-01-M 


v: 


Edward  Luton,  who  is  no  longer  a 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

B.  Paul  Cotter,  jr..  Chairman.  Dr.  Cadet  H. 
Hand,  jr..  Dr.  David  L  Helrick. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new 
Chairman  of  the  Board  is  United  States 
Nuclear  Regulatory  Commission,  Atomic 
Safety  and  Licensing  Board  Panel, 
Washington,  D.C.  20555. 

Issued  at  Bethesda.  Maryland,  on 
December  16, 1980. 
B.  Paul  Cotter.  Jr.. 

Chief  Administrative  Jud!;e.  Atomic  Safety 
and  Licensing  Board  Panel. 

|KK  Doc,  80-40103  Filed  12-23-BO:  8  45  ami 
BILLING  CODE  7590-01-M 


I  Docket  No*.  50-500-CP  and  50-501-CPl 

The  Toledo  Edison  Company;  Davis- 
Besse  Nuclear  Power  Station,  Units  2 
and  3,  Reconstltutlon  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  (1980),  the  Atomic  Safety 
and  Licensing  Board  for  The  Toledo 
Edison  Company .  et  al.  Pavis-Besse 
Nuclear  Power  Station  Units  2  and  3), 
Docket  Nos.  50-500-CP  and  50-501-CP, 
is  hereby  reconstituted  by  appointing 
Administrative  Judge  B.  Paul  Cotter,  Jr., 
Chairman  of  the  Board.  This 
reconstitution  is  necessitated  by  the 
unavailabihty  of  the  prior  Chairman. 


ICU-80-42] 

Statement  of  Policy;  Further 
Commission  Guidance  for  Power 
Reactor  Operating  Licenses 

Memorandum  and  Order 

Recently  the  Commission,  by  a  vote  of 
3-2,  issued  a  Statement  of  Policy 
entitled  "Further  Commission  Guidance 
for  Power  Reactor  Operating  Licenses." 
45  FR  41738  (June  20, 1980).  In  essence, 
the  Statement  of  Policy  announced  the 
intent  of  the  Commission  that  in  future 
actions  on  nuclear  power  reactor 
operating  license  applications,  it  would 
look  to  the  list  of  "Requirements  for 
New  Operating  Licenses"  found  in 
NUREG-0694  (June  1980)  as  setting  forth 
requirements  for  new  operating  licenses 
which  should  be  "necessary  and 
sufficient  for  responding"  to  the 
accident  at  Three  Mile  Island  ("TMI"). 
Consequently,  current  operating  hcense 
applications  were  to  be  judged  against 
present  NRC  regulations,  as 
supplemented  by  these  TMI-related 
requirements.  Insofar  as  certain  of  the 
provisions  of  NUREG-0694  sought  to 
impose  operating  license  requirements 
beyond  those  necessary  to  show 
compliance  with  the  regulations: 

Although  the  [licensing  and  appeal)  boards 
may  entertain  contentions  asserting  that  the 
supplementation  is  unnecessary  (in  full  or  in 
pHft)  and  they  may  entertain  contentions  that 
one  or  more  of  the  supplementary 
requirements  are  not  being  complied  with; 
they  may  not  entertain  contentions  asserting 
that  additional  supplementation  is  required. 
Id 

On  November  3, 1980,  by  a  vote  of  2- 
2,  the  Commission  denied  a  request  for  a 


stay  of  the  Statement  of  Policy  filed  by 
the  Union  of  Concerned  Scientists  and 
the  Shoreham  Opponents  Coalition. 

On  October  28, 1980.  by  a  vote  of  4-0. 
the  Commission  approved  NUREG-0737. 
"ClarificaUon  of  TMI  Action  Plan 
Requirements."  which  is  a  letter  from  D. 
G.  Eisenhut,  Director  of  the  Division  of 
Licensing,  NRR,  to  licenses  of  operating 
power  reactors  and  applicants  for 
operating  licenses  forwarding  post-TMI 
requirements.  NUREG-0737  now 
supersedes  NUREG-0694,  the  latter 
being  the  document  which  forms  the 
core  of  the  substantive  requirements  in 
the  afcM-ementioned  Statement  of  Policy. 
NUREG-0737  makes  numerous 
significant  changes  in  NUREG-0694.  In 
some  instances,  the  requirements  in 
NUREG-0694  are  made  more  flexible, 
especially  as  to  implementation 
schedules.  In  some  instances,  the 
requirements  in  NUREG-0694  are  made 
more  strict.  In  addition,  NUREG-0737 
adds  new  requirements,  taken  from 
previously  issued  Bulletins  and  Orders, 
which  were  not  part  of  NUREG-0694. 

The  Commission's  approval  of 
NUREG-0737  requires  that  some 
changes  be  made  in  the  previously 
adopted  Statement  of  Policy.  Moreover, 
the  Commission  has  now  had  more  time 
to  reflect  upon  the  distincfion  between 
interpretive  and  supplementary 
requirements,  as  originally  set  forth  in 
NUREG-0694  and  as  modified  in 
NUREG-0737.  and  believes  that  the 
number  of  supplementary  requirements 
may  be  quite  small.  For  these  reasons, 
the  Commission  has  decided  that  the 
Statement  of  Policy  should  be  amended 
as  set  forth  in  the  Appendix  to  this 
Memorandum  and  Order.  ^ 
It  is  so  ordered. 

Dated  at  Washington,  D.C,  this  18th  day  of 
December  1980. 

For  the  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 

U.S.  Nuclear  Regulatory  Commission- 
Further  Commission  Guidance  For 
Power  Reactor  Operating  Licenses- 
Revised  Statement  of  Policy* 

/.  Background 

After  the  March  1979  accident  at 
Three  Mile  Island,  Unit  2,  the 
Commission  directed  its  technical 
review  resources  to  assuring  the  safety 
of  operating  power  reactors  rather  than 
to  the  issuance  of  new  licenses. 
Futhermore,  the  Commission  decided 


'Chairman  Aheame  concurs  in  .imending  the 
policy  statement,  but  disagrees  in  huw  it  should  be 
amended.  His  dissenting  views  are  atl.irhed  to  the 
Appendix. 

•All  footnotes  for  this  Statement  of  poliry  appear 
al  end  of  texL 
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development  and  adoption  of  now 
requirements  rather  than  through 
immediate  imposition  on  pending 
applications. 

///.  Litigation  of  TMl-.l  Issued  m 


insufficient  on  the  other  within- the  limits 
of  the  regulations. 

Insofar  as  the  second  category — 
supplementation  of  existing 
regulations — is  concerned,  the  parties 
may  challenge  either  the  necessity  for  or 


■"■•Suspension  of  10  CFR  2.704  and  Slatemiinl  of 
Policy  on  Conduct  of  Adjudicatory  Proceedings."  44 
KR  65050  (November  9.  1979). 

'■■Lessons  Learned  from  TMI-2  Accident.'  RoRer 
Miiltson  to  NRR  staff.  May  31.  1979. 

'Report  of  the  President's  Commission  on  Tlic 
Accident  at  Three  Mile  Island.  "The  Nred  for 
Chance:  The  l.eKacv  of  TMI.'  October  197a 
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that  power  reactor  licensing  should  not 
continue  until  the  assessment  of  the  TMI 
accident  had  been  substantially 
completed  and  comprehensive 
improvements  in  both  the  operation  and 
regulation  of  nuclear  power  plants  had 
been  set  in  motion. 

At  a  meeting  on  May  30, 1979,  the 
Nuclear  Regulatory  Commission  decided 
to  issue  policy  guidance  addressing 
general  principles  for  reaching  licensing 
decisions  and  to  provide  specific 
guidance  for  near-term  operating  license 
cases.'  In  November  1979,  the  Nuclear 
Regulatory  Commission  issued  the 
policy  guidance  in  the  form  of  and 
amendment  to  10  CFR  Part  2  of  its 
regulations,^ describing  the  approach  to 
be  taken  by  the  Commision  regarding 
licensing  of  power  reactor.  In  particular, 
the  Commission  noted  that  it  would  "be 
providing  case-by-case  guidance  on 
changes  in  regulatory  policies."  The 
Commission  has  now  acted  on  four 
operating  licenses,  has  given  extensive 
consideration  to  issues  arising  as  a 
result  of  the  Three  Mile  Island  accident, 
and  is  able  to  provide  general  guidance. 

Following  the  accident  at  Three  Mile 
Island  2,  the  President  established  a 
Commission  to  make  recommendations 
regarding  changes  necessary  to  improve 
nuclear  safety.  In  May  1979,  the  Nuclear 
Regulatory  Commission  established  a 
Lessons  Learned  Task  Force,'  to 
determine  what  actions  were  required 
for  new  operating  licenses  and 
chartered  a  Special  Inquiry  Group  to 
examine  all  facets  of  the  accident  and 
its  causes.  These  groups  have  published 
their  reports.* 

The  Lessons  Learned  Task  Force  led 
to  NUREG-0578,  "TMI-2  Lessons 
Learned  Task  Force  Status  Report  and 
Short-Term  Recommendations"  and 
NURE&4)585,  "TMI-2  Lessons  Learned 
Task  Force  Final  Report."  The 
Commission  addressed  these  reports  in 
meetings  on  September  6,  September  14, 
October  14,  and  October  16, 1979. 
Following  release  of  the  report  of  the 
Presidential  Commission  the 
Commission  provided  a  preliminary  set 
of  responses  to  the  recommendations  in 
that  report.^ This  response  provided 
broad  policy  directions  for  development 
of  an  NRC  Action  Plan,  work  on  which 
was  begun  in  November  1979.  During  the 
development  of  the  Action  Plan,  the 
Special  Inquiry  Group  Report  was 
received,  which  had  the  benefit  of 
review  by  panels  of  outside  consultants 
representing  a  cross  section  of  technical 
and  public  views.  This  report  provided 
additional  recommendations. 

The  Action  Plan  *was  developed  to 
provide  a  comprehensive  and  integrated 
plan  for  the  actions  judged  appropriate 
by  the  Nuclear  Regulatory  Commission 


to  correct  or  improve  the  regulation  and 
operation  of  nuclear  facilities  based  on 
the  experience  from  the  accident  at 
TMI-2  and  the  official  studies  and 
investigations  of  the  accident.  In 
developing  the  Action  Plan,  the  various 
recommendations  and  possible  actions 
of  all  the  principal  investigations  were 
assessed  and  either  rejected,  adopted  or 
modified.  A  detailed  summary  of  the 
development  and  review  process  for  the 
Action  Plan  was  initially  provided  in 
NUREG-0694,''  "TMI-Related 
Requirements  For  New  Operating 
Licenses,"  and  can  now  be  found,  as 
changed,  in  NUREG-0737,  "Clarification 
of  TMI  Action  Plan  Requirements."* 

Actions  to  improve  the  safety  of 
nuclear  power  plants  now  operating 
were  judged  to  be  necessary 
immediately  after  the  accident  and 
could  not  be  delayed  until  the  Action 
Plan  was  developed,  although  they  were 
subsequently  included  in  the  Action 
Plan.  Such  actions  came  from  the 
Bulletins  and  Orders  issued  immediately 
after  the  accident,  the  first  report  of  the 
Lessons-Learned  Task  Force  issued  in 
July  1979,  the  recommendations  of  the 
Emergency  Preparedness  Task  Force, 
and  the  NRC  staff  and  Commission. 
Before  these  immediate  actions  were 
applied  to  operating  plants,  they  were 
approved  by  the  Commission.  Many  of 
the  required  immediate  actions  have 
already  been  taken  by  Hcensees  and 
most  are  scheduled  to  be  completed  in 
the  near  future. 

On  February  7, 1980,  based  on  its 
review  of  initial  drafts  of  the  Action 
Plan,  the  Commission  approved  a  listing 
of  near-term  operating  hcense  (NTOL) 
requirements,  as  being  necessary  but 
not  necessarily  sufficient  T.MI-relafed 
requirements,  for  granting  new  operating 
licenses.  Since  then,  the  fuel  load 
requirements  on  the  NTOL  list  have 
been  used  by  the  Commission  in 
granting  operating  licenses,  with  limited 
authorizations  for  fuel  loading  and  low 
power  testing,  for  Sequoyah,  North 
Anna.  Salem,  and  Farley.  Full  operating 
licenses  were  granted,  based  on  the 
NTOL  list,  for  Sequoyah  and  North 
Anna. 

On  May  15, 1980,  after  review  of  the 
last  version  of  the  Action  Plan,  the 
Commission  approved  a  list  of 
"Requirements  For  New  Operating 
Licenses,"  contained  in  NUREG-0694. 
which  the  staff  recommended  for 
imposition  on  current  operating  license 
applicants.  That  list  was  recast  from  the 
previous  NTOL  list  and  sets  forth  four 
types  of  TMI-related  requirements  and 
actions  for  new  operating  licenses:  (1) 
Those  required  to  be  completed  by  a 
license  applicant  prior  to  receiving  a 


fuel-loading  and  low-power  testing 
license,  (2)  those  required  to  be 
completed  by  a  license  applicant  to 
operate  at  appreciable  power  levels  up 
to  full  power,  (3)  those  the  NRC  will  take 
prior  to  issuing  a  fuel-loading  and  low- 
power  testing  or  full-power  operating 
license,  and  (4)  those  required  to  be 
completed  by  a  license  prior  to  a 
specified  dale.  The  Commission  also 
approved  the  staffs  recommendation 
that  the  remaining  items- from  the  TMI 
reviews  should  be  implemented  or 
considered  over  time  to  further  enhance 
safety. 

On  October  28, 1980,  the  Commission 
approved  a  "Clarification  of  TMI  Action 
Plan  Requirements,"  not  contained  in 
NUREG-0737,  which  supersedes 
NUREG-0694.  More  explicit 
requirements,  revisions  in  previous 
requirements,  different  time  schedules 
for  implementation,  and  new 
requirements  in  NUREG-0694,  but  taken 
from  previously  issued  Commission 
bulletins  and  orders,  form  the  core  of 
NUREG-0737. 

In  approving  the  schedules  for 
developing  and  implementing  changes  in 
requirements,  the  Commission's  primary 
considerations  were  the  safety 
significance  of  the  issues  and  the 
immediacy  of  the  need  for  corrective 
actions.  As  discussed  above,  many 
actions  were  taken  to  improve  safety 
immediately  or  soon  after  the  accident. 
These  actions  were  generally  considered 
to  be  intarim  improvements.  In 
scheduling  the  remaining  improvemenls. 
the  availability  of  both  NRC  and 
industry  resources  was  considered,  as 
well  as  the  safety  significance  of  the 
actions.  Thus,  the  Action  Plan  approved 
by  the  Commission  presents  a  sequence 
of  actions  that  will  result  in  a  gradually 
increasing  improvement  in  safety  as 
individual  actions  are  completed  and 
the  initial  ininiediate  actions  are 
replaced  or  supplemented  by  longer 
term  improvements. 

//.  Commis.sion  Decision 

Bused  upon  its  extensive  review  and 
consideration  of  the  issues  arising  as  a 
result  of  the  Three  Mile  Island 
accident — a  review  that  is  still 
continuing — the  Commission  has 
concluded  that  the  list  of  TMI-related 
requirements  for  new  operating  licenses 
found  in  NUREG-0737  can  provide  a 
basis  for  responding  to  the  TMI-2 
accident.  The  Commission  has  decided 
that  current  operating  Hcense 
applications  should  be  measured  by  the 
NRC  staff  against  the  regulations,  as 
augmented  by  these  requirements.*  In 
general,  the  remaining  items  of  the 
Action  Plan  should  be  addressed 
through  the  normal  process  for 
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adopted  in  response  to  the  accident.*  It 

then  provided  guidance  for  litigation  of 

TMI-2  issues  in  operating  license 

proceedings. 

Subsequently  substantial  controversy 

developed  over  the  statement — 
„,._i;„,.l.,-1,,  „.,„-  »- — 1~„„»  „r 


significance  of  the  issue  (i.e.,  what  is  the 
consequence  of  not  addressing  the 
issue),  (c)  to  the  extent  possible,  the 
differences  in  rationale  underlying  the 
certification  from  the  rationale 
underlying  the  Commission 


on  the  date  of  signature  of  this  Notice, 
that: 

1.  With  respect  to  the  Agreements  on 
Technical  Barriers  to  Trade,  the 
following  additional  countries  have 
accepted  the  Agreement  with  respect  to 


x\ 1T_:* 1  r»*_* 


.J   -1 IJ 
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development  and  adoption  of  now 
requirements  rather  than  through 
immediate  imposition  on  pendinjj 
applications. 

///.  Litigation  of  TMI-i  Issiird  "t 
Operating  License  Pre  verrfings 

In  the  November  19f.'9  policy 
slatement,  the  Commi  ssion  provided  the 
following  guidance  for  the  condur.l  of 
ndjudicatory  proceedir  gs: 

In  reaching  their  decision,  Itif  BuHrdh 
should  interpret  existing  regiiiiitions  iind 
ntgulutory  policies  with  due  considerHtio/)  to 
Ihf  implications  for  those  n^guliilions  and 
policies  of  the  Three  Mile  Island  Accident.  In 
this  regard,  it  should  be  understood  that  as  a 
result  of  analyes  still  underway,  the 
Commission  may  change  its  present 
regulations  and  regulatory  policies  in 
important  aspects  and  thus  compliance  with 
existing  regulations  may  turn  out  to  no  longer 
warrant  approval  of  u  licensi'  application. 

The  Commission  is  now  abli!  to  give 
the  Boards  more  guidance. 

The  Commission  believes  the  TMl 
related  operating  license  requirements 
list  as  derived  from  the  process 
described  above  should  be  the  principal 
basis  for  consideration  of  TMI-reiated 
issues  in  the  adjudicatory  proces.s.  There 
are  good  reasons  for  this.  First,  this 
represents  a  major  effort  by  the  staff 
and  Commissioners  to  address  more 
than  one  hundred  issues  and 
recommendations  in  a  coherent  and 
coordinated  fashion.  This  entire  process 
cannot  be  reproduced  in  individual 
proceedings.  Second,  the  NRC  does  not 
have  the  resources  to  litigate  the  entire 
Action  Plan  in  each  proceeding.  Third, 
many  of  the  decisions  involve  policy 
more  than  factual  or  legal  decisions. 
Most  of  these  are  more  appropriately 
addressed  by  the  Commission  itself  on  a 
generic  basis  than  by  an  individual 
licensing  board  in  a  particular  case. 
Consequently,  the  Commission  has 
chosen  to  adopt  the  following  policy 
regarding  litigation  of  TMI-related 
issues  in  operating  license  proceedings. 

The  "Clarification  of  Action  Plan 
Requirements"  in  NURGE-0737.  like  the 
TMI-related  "Requirements  For  New 
Operating  Licenses"  in  NURGF.-0094, 
can.  in  terms  of  their  relaticmship  to 
existing  Commission  reguIalion.s.  be  put 
in  two  categories:  (1)  Those  that 
interpret,  refine  or  quantify  the  genera! 
language  of  existing  regulalion.s,  and  (2) 
those  that  supplement  the  existing 
regulations  by  imposing  requirements  in 
addition  to  specific  ones  already 
contained  therein.  Insofar  as  the  first 
category — refinement  of  existing 
regulations — is  concerned,  the  parties 
may  challenge  the  new  requirements  as, 
unnecessary  on  the  one  hand  or 


insufficient  on  the  other  within  the  limits 
of  the  regulations. 

Insofar  as  the  second  category- 
supplementation  of  existing 
regulations — is  concerned,  the  parties 
may  challenge  either  the  necessity  for  or 
sufficiency  of  such  requirements.  It 
would  be  useful  if  the  parties  in  taking  a 
position  on  such  requirements  stated  (a) 
the  nexus  of  the  issue  to  the  TMI-2 
accident,  (b)  the  significance  of  the 
issue,  and.  (c)  any  differences  between 
their  positions  and  the  rationale 
underlying  the  Commission 
consideration  of  additional  TMI-related 
requirements.  It  would  be  helpful  if  any 
certifications  of  questions  regarding 
such  positions  to  the  Commission 
included  the  same  information  and  such 
certifications  are  encouraged  where 
Boards  are  in  doubt  as  to  the 
Commission's  intentions  in  approving 
NUREG-0737.  The  Atomic  Safety  and 
Licensing  and  Appeal  Boards'  present 
authority  to  raise  issues  sua  sponte 
under  10  CFR  2.760a  extends  to  both 
categories. 

In  order  to  focus  litigation  of  TMI- 
related  issues,  the  staff  and  the  Boards 
should  use  the  Commission's  existing 
summary  disposition  procedures,  where 
applicable,  in  responding  to  TMI-related 
contentions. 

The  Commission  believes  that  where 
the  time  for  filing  contentions  has 
expired  in  a  given  case,  no  new  TMI- 
related  contentions  should  be  accepted 
absent  a  showing  of  good  cause  and 
balancing  of  the  factors  in  10  CFR 
2.714(A)(1).  The  Commission  expects 
adherence  to  its  regulations  in  this 
regard. 

Also,  present  standards  governing  the 
reopening  of  hearing  records  to  consider 
new  evidence  on  TMI-related  issues 
should  be  adhered  to.  Thus,  for  example, 
where  initial  decisions  have  been 
issued,  the  record  should  not  be 
.  reopened  to  take  evidence  on  some  TMI- 
related  issue  unless  the  party  seeking 
reopening  shows  that  there  is  significant 
new  evidence,  not  included  in  the 
record,  that  materially  affects  the 
decision. 

Finally,  the  Commission  will  continue 
to  monitor  developments  with  rtjgard  to 
the  litigation  of  our  Action  Plan 
requirements  and  will  continue  to  offer 
guidance  where  appropriate. 

Dated  at  Washington,  D.C..  the  18th  day  of 
Uereniber  1980. 
Samuel ).  Chilk, 

Sfiri'lary  n( tlu-  Cornmissioi). 

Footnotes 

'  'Si.tff  Rc<(iiiremrii(s — Uiscussiiiii  of  Opiiuns 
Rra.irdinj;  DrfiTriil  of  l.iceii.sos,"  nienioriindiim 
f.'om  SumucI  |.  Chilk.  Secrctjirj  to  \ji-v.  V.  Ckjs.sick. 
l'\ci:iili\r  IJiri'i  l<ir  for  OpiT^ilioiis.  M.iy  31.  1979. 


^■■Suspension  of  10  CFR  2.784  and  Statement  of 
Policy  on  Conduct  of  Adjudicatory  Proceedings."  44 
PR  65050  (November  9.  1979). 

'■■Lessons  Learned  from  TMI-2  Accident.'  RoKer 
Miiltson  lo  NRR  staff.  May  31.  1979. 

'Report  of  the  President's  Commission  on  The 
Accident  at  Three  Mile  Island.  "The  Need  for 
Change:  The  Legacy  of  TMl."  October  1979: 

US.  Nuclear  Regulatory  Commission.  ■rMl-2 
Lessons  Learned  Task  Force  Status  Report  and 
Short-Term  Recommendations."  NUREG-0578.  July 
1979; 

U.S.  Nuclear  Regulatory  Commission.  "TMI-2 
Lessons  Learned  Task  Force  Status  Report," 
NAIRF.CMJSaS.  August  1979; 

U.S.  Nuclear  Regulatory  Commission  Special 
Inquiry  Croup.  "Three  Mile  Island;  A  Report  lo  the 
Commissioners  and  to  the  Public, "  January  1980. 

■^U.S.  Nuclear  Regulatory  Commission,  "NRC 
Views  and  Analysis  of  the  Recommendations  of 
the  President's  Commission  on  the  Accident  at 
Three  Mile  Island,"  NUREG-Oe32.  November  197H 

'U.S.  Nuclear  Regulatory  Commission.  'NRC 
Action  Plans  Developed  as  a  Result  of  the  TMI-2 
Accident."  NURF.G-0660. 

'U.S.  Nuclear  Regulatory  Commission.  'TMl 
Related  Requirements  for  New  Operating 
Licenses, "  NUREC-0694.  )une  1980. 

•U.S.  Nuclear  Regulatory  Commission. 
■Clarification  of  TMl  Action  Plan  Requirements." 
NURF.C-0737,  November  1980. 

■•Consideration  of  applications  for  an  operating 
license  should  include  the  entire  list  of 
requirements  unless  an  applicant  specifically 
requests  an  operating  license  with  limited 
authorization  (e.g..  fuel  loading  and  lowpowi-r 
testing). 

Chairman  Aheame's  Dissenting  Views 

I  now  support  amending  the  guidance 
for  litigating  TMI-2  issues  for  the 
reasons  mentioned  in  the  Commission 
order  and  below.  Howevec,  I  do  not 
support  the  Commission's  revised 
statement  of  policy.  Littfe  guidance  is 
provided  to  either  the  Board  or  the 
parties — they  are  simply  told  they  can 
litigate  whatever  they  wish  and  it  would 
be  "useful"  or  "helpful"  to  address 
certain  questions. 

Throughout  the  development  of  the 
TMl  Action  Plan  and  the  various  policy 
statements,  I  have  believed  the 
Commissioners  should  play  a  central 
role  in  determining  the  appropriate 
response  to  the  TMI-2  accident. 
Unfortunately  the  "Revised  Statement  of 
Policy"  relinquishes  Commission  control 
and  attention  from  a  major  portion  of 
this  process.  Therefore  I  would  have 
preferred  the  following  approach: 

Revised  Statement  of  Policy 

/.  Background 

In  June  1980  the  Commission  issued  a 
Statement  of  Policy  dealing  with  TMI- 
related  requirements  for  new  operating 
licenses. 'This  statement  outlined  the 
process  by  which  the  Commission 
evaluated  the  TMI-2  accident  and  then 
agreed  to  a  list  of  requirements  to  be 


'■'Further  Commission  Guidance  for  Power 
Reactor  Operating  Licenses;  Statement  of  Policy.' 
4a  KK  417;)8  (June  20.  1980). 
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Date:  January  6.  (Tuesday) 

Place:  Rayburn  House  Office  Building,  Room 

2141 
Time:  3:00  p.m.— 6:30  p.m. 

Included  on  the  agend  will  be 

-i: :__  ^t  ».»<»■•  nr^1ii-i7  icciToc  Kofr^rp 


business  at  53  Park  Place,  Suite  206, 
New  York,  New  York  10007,  will  begin 
operations  with  $500,000  of  paid-in 
capital  and  paid-in  surplus  derived  from 
the  sale  of  5,000  shares  of  common  stock 
tn  Alhprt  D.  F.  Chane. 


Merrill  Lynch  SBL,  Inc.  (Applicant).  One 
Liberty  Plaza,  165  Broadway,  New  York, 
New  York  10080,  with  the  Small 
Business  Administration  pursuant  to 
§  120.4(b)  of  SBA  Regulations  (13  CFR 
120.4(b)(1980)),  promulgated  under  the 
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adopted  in  response  to  the  accident.*  It 
then  provided  guidance  for  litigation  of 
TMI-2  issues  in  operating  license 
proceedings. 

Subsequently  substantial  controversy 
developed  over  the  statement — 
particularly  over  treatment  of 
requirements  and  issues  which  go 
beyond  existing  regulations.  Due  in  part 
to  this  controversy,  in  part  to  a  change 
in  the  composition  of  the  Commission,  in 
part  to  the  uncertain  results  of  ongoing 
litigation,  and  in  part  to  confusion 
created  by  subsequent  Commission 
statements,  the  Commission  has  decided 
to  modify  this  aspect  of  the  policy 
statement.  In  the  long  run  the 
Commission  believes  it  will  save  time 
by  modifying  its  guidance  at  this 
juncture. 

//.  Modified  Commission  Guidance  of 
Litigation  on  TMI-2  Issues  in  Operating 
License  Proceedings 

In  the  June  Statement  of  Policy  the 
Commission  described  the  TMI-related 
requirements  as  falling  into  two    • 
categories:  "(1)  Those  that  interpret, 
refine  or  quantify  the  general  language 
of  existing  regulations,  and  (2)  those  that 
supplement  the  existing  regulations  by 
imposing  requirements  in  addition  to 
specific  ones  already  contained 
therein."  The  Commission  is  modifying 
its  guidance  with  respect  to  the  second 
category.  Rather  than  entirely 
precluding  litigation  of  requirements 
that  go  beyond  the  regulations  (other 
than  those  found  in  the  Commission's 
list  of  requirements),  the  Commission 
will  now  provide  parties  an  opportunity 
to  certify  such  questions  to  the 
Commission.  To  the  extent  that  an  issue 
addresses  items  within  the  current 
regulations,  certification  is  unnecessary 
since  litigation  was  permissible  under 
the  original  policy  statement.  However 
issues  which  raise  matters  going  beyond 
the  existing  regulations  may  now  be 
certified  directly  to  the  Commission.'' 

A  request  for  certification  should 
clearly  present  (a)  the  nexus  of  the  issue 
to  the  T.Ml-2  accident  (i.e.,  in  what  way 
does  the  TMl  accident  provide  a  basis 
for  the  concerns  presented),  (b)  (he 


^■■■rNtl-Bi-lali  ,1  Kcquirumenis  for  New  Ofje.-at'.nj; 
l.icrnsfS."  Ni  KEG-UlJiW  (June-  19H(l)  as  nuniified  bj 
'Clarification  of  TMl  .Action  Plan  Requirements." 
NUREG-.)737(.\ov    VJHO). 

•'The  Licensing  Board  shoald  certify  uny  siiih 
questions  directly  to  the  Commission.  In  the  e\iinl 
thai  a  p.irly  wishes  lo  request  dire(;led  ceilificaliiin. 
the  Bo.ird  should  be  f!i\en  a  reiconable  opporlunily 
to  addrri^s  the  (.eriificalion  question  prior  lo 
Commission  action  since  (a)  the  Board  might  rule 
that  the  issue  is  within  the  existing  rifguLdumh 
rendering  certification  unnecessary  and  |b) 
otherwise  it  would  be  helpful  to  h.ivi'  the  brmfit  o! 
the  Board's  reasoning-  Sof  Totfdc  Eil:si':!  (.'c. 
(IJaNis-Besse  Nuclear  Power  Station.  I'nit  1 1.  Al.AB- 
CH7.  7  NRC  727  (197.^)).       , 


significance  of  the  issue  (i.e.,  what  is  the 
consequence  of  not  addressing  the 
issue),  (c)  to  the  extent  possible,  the 
differences  in  rationale  underlying  the 
certification  from  the  rationale 
underlying  the  Commission 
consideration  of  additional  TMI-related 
requirements  (e.g.,  different  reasoning, 
incorrect  assumptions,  incomplete 
information). 

To  the  extent  that  a  contention  raises 
the  need  for  a  requirement  already 
included  in  the  Commission's  list  of 
requirements  for  new  operating  licenses, 
certification  is  necessary.  As  under  the 
old  policy  statement,  litigation  of  the 
need  for  those  requirements  is  permitted 
without  further  action  by  the 
Commission,  The  Commission  itself  has 
already  found  sufficient  basis  for 
allowing  consideration  of  those  items. 

It  should  be  emphasized  that  this 
policy  statement  (as  well  as  the  previous 
policy  statement)  is  intended  to  address 
issues  arising  from  the  TMI-2  accident. 
Other  issues  are  to  be  treated  according 
to  normal  Commission  procedures.* 

|KH  One.  tiO-4U105  Filed  12-23-80:  B;45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  the 
Application  of  Certain  International 
Agreements 

This  notice  modifies  the  determination 
published  in  the  Federal  Register  of 
January  4.  1980  (45  FR  1181),  as 
amended,  to  reflect  additional 
.signatories  to  the  international 
agree.Tients  negotiated  in  the  Tokyo 
Round  of  Multilateral  Trade 
Negotiations,  and  to  make 
determinations  necessary  for 
acceptance  of  the  customs  valuation 
agreement. 

The  determinations  herein  are  made 
pursuant  to  the  functions  of  the 
President  under  section  2(b)  of  the  Trade 
Agreements  Act  of  1979  ( "the  Act")  and 
section  701(b)  of  the  Tariff  Act  of  1930, 
as  amended  by  section  101  of  the  Act. 
delegated  to  the  United  States  Trade 
Representative  by  section  1-103  of 
Executve  Order  No.  12188  of  January  2. 
1980. 

Now,  therefore.  I.  Reubin  OD.  Askew. 
United  States  Trade  Representative,  in 
conformity  with  the  provisions  of 
section  2  of  the  Act  (93  Stat.  147). 
section  701  of  the  Tariff  Act  of  1930,  as 
amended  effective  January  1, 1980  (93 
Slat.  151).  and  section  1-103  Executive 
Order  No.  12188,  do  determine,  effective 


.S'ecce.,  10  CFR  2.75B. 


on  the  date  of  signature  of  this  Notice, 
that: 

1.  With  respect  to  the  Agreements  on 
Technical  Barriers  to  Trade,  the 
following  additional  countries  have 
accepted  the  Agreement  with  respect  lo 
the  United  States  and  should  not 
otherwise  be  denied  the  benefits  of  the 
Agreement: 

Korea,  Republic  of;  Romania 

2.  With  respect  to  the  International 
Dairy  Arrangement,  Romania  has 
accepted  the  Agreement  and  should  not 
otherwise  be  denied  the  benefits  of  the 
Agreement. 

3.  With  respect  to  the  Arrangement 
Regarding  Bovine  Meat.  Tunisia  has 
accepted  the  Agreement  and  should  not 
otherwise  be  denied  the  benefits  of  the 
Agreement. 

4.  With  respect  to  the  Agreement  on 
Implementation  of  Article  VII  of  the 
General  Agreement  on  Tariffs  and 
Trade  and  to  Protocol  to  the  Agreement 
on  Implementation  of  Article  VII  of  the 
General  Agreement  on  Tariffs  and 
Trade, 

(a)  in  accordance  with  section  2(b)  (1) 
and  (3)  of  the  Trade  Agreements  Act  of 
1979, 19  U.S.C.  2503,  and  the  Act  to 
approve  and  implement  the  protocol  to 
the  trade  agreement  relating  to  customs 
valuation  and  for  other  purposes.  Pub.  L. 
96-490,  each  major  industrialized 
country  (as  defined  in  section  126(d)  of 
the  Trade  Act  of  1974. 19  U.S.C.  2136(d)) 
is  also  accepting  the  agreement,  without 
reservation,  with  the  exception  of 
Canada;  ■■• 

(b)  in  accordance  with  section  2(b)(3) 
of  the  Act,  the  acceptance  of  these 
agreements  without  reservation  by 
Canada  is  not  essential  to  the  effective 
operation  of  the  Agreements  for  that 
period  of  time  subject  to  the  reservation 
by  Canada;  and 

(c)  in  accordance  with  section 
2(b)(3)(C)  of  the  Act,  a  significant 
portion  of  United  States  trade  will 
benefit  from  these  agreements, 
notwithstanding  the  delay  in  full 
application  of  the  agreements  by 
Canada,  and  it  is  in  the  national  interest 
of  the  United  States  to  accept  tl  ■'se 
agreements. 

Reubin  O'D.  Askew, 

thiittd States  TmJe Representative. 

|PR  n.i,    8('-l(l:0h  Kiled  12-23-80  845  am] 
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SELECT  COMMISSION  ON 
IMMIGRATION  AND  REFUGEE  POLICY 

Meeting 

The  Select  Commission  on 
Immigration  and  Refugee  Policy  will 
hold  its  seventh  meeting  on: 
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Foren.  Director,  Office  of  Lender 
Relations  &  Certification,  Small  Business 
Administration.  1441  L  Street,  NW. 
Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  the  New  York  Times,  as 


currently  manages  another  SBIC. 
Oceanic  Capital  Corporation  (OCC). 
CAI,  and  OCC  are  located  at  the  same 
address  as  the  Applicant,  TMG  and  the 
Goneral  Partner, 

The  officers,  flirpr.tnr.s  anti  ten  nr  mnrt' 


(Cataliij^  of  Federal  Domestic  Assistance 
Progr.im  ,\<).  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  17.  1980. 
Michael  K.  Casey, 
Assoc  iali'  Admlu/strator  for Investnwiil. 
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Dute;  January  6.  (Tuesday) 

Place:  Rayburn  House  Office  Building.  Room 

2141 
Time:  3:00  p.m.— 6:30  p.m. 

Included  on  the  agend  will  be 
discussion  of  major  policy  issues  before 
the  Commission.  Written  statements 
may  be  filed  with  the  Commission 
before  or  after  the  meeting. 

The  Select  Commission  on 
Immigration  and  Refugee  Policy  was 
created  by  Pub.  L.  95-412.  signed 
October  5. 1978.  The  Commission  is 
charged  with  a  comprehensive  review  of 
U.S.  immigration  laws,  policies,  and 
procedures.  Membership  on  the 
Commission  includes  four  Cabinet 
members,  for  members  of  the  House 
Committee  on  the  Judiciary,  four 
members  of  the  Senate  Judiciary 
Committee,  and  four  members  appointed 
by  the  President,  including  Reverend 
Theodore  M.  Hesburgh,  President  of 
Notre  Dame  University,  and  Chairman 
of  the  Select  Commission. 

Address  inquiries  to:  Select 
Commission  on  Immigration  and 
Refugee  Policy,  New  Executive  Office 
Building,  Room  2020,  726  Jackson  Place 
NW.,  Washington,  D.C.  20506. 
Telephone:  (202)  395-5615. 
Lawrence  H.  Fuchs, 
Executive  Director. 

|KR  Doc.  80^0138  Filed  12-23-00:  B  45  ,inll 
BILLING  CODE  6820-AR-M 


SMALL  BUSINESS  ADMINISTRATION 
(Proposed  License  No.  02/02-54241 

Far  East  Capital  Corp.,  Application  for 
a  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  Section  30Hd)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (15  U.S.C.  661  et  seq.), 
has  been  filed  by  Far  East  Capital 
Corporation  (Applicant),  with  the  Small 
Business  Administration  (SEA), 
pursuant  to  13  CFR  107.102  (1980). 

The  officers,  directors  and 
stockholders  of  the  Applicant  are  as 
follows: 
Albert  D.  F.  Chang.  3  Oakvvood  Drive, 

New  Providence,  New  jersey.  07974. 

Director.  President,  and  Sole 

Stockholder, 
jiann  J.  Houng,  40-65  62nd  Street, 

Woodside,  New  York,  11377.  Director. 

Treasurer,  and  Secretary. 
Robert  T.  Chang,  36  Riceman  Road. 

Berkely  Heights,  New  Jersey,  07922. 

Director. 

The  Applicant,  a  New  York 
corporation,  with  its  principal  place  of 


business  at  53  Park  Place,  Suite  206. 
New  York,  New  York  10007,  will  begin 
operations  with  $500,000  of  paid-in 
capital  and  paid-in  surplus  derived  from 
the  sale  of  5,000  shares  of  common  stock 
to  Albert  D.  F.  Chang. 

1  he  Applicant  will  conduct  its 
activities  principally  in  the  State  of  New 
York.  Applicant  intends  to  provide 
assistance  to  qualified  socially  or 
economically  disadvantaged  small 
business  concerns. 

As  a  small  business  investment 
company  under  Section  301(d)  of  the 
Act,  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  and  will  provide  assistance 
solely  to  small  business  concerns  which 
will  contribute  to  a  well-balanced 
national  economy  by  facilitating 
ownership  in  such  concerns  by  persons 
whose  participation  in  the  free 
enterprise  system  is  hampered  because 
of  social  or  economic  disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  Applicant  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  written  comments  on  the 
proposed  Applicant.  Any  such 
communication  should  be  addressed  to 
the  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  1441  L  Street.  NW.. 
Washington.  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  York.  New  York. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies.) 

Dated:  December  17.  1980.  ^ 

Michael  K.  Casey. 
Associate  Administrator  for  Investment. 

|FR  line  BO-401Hfl  Kil.-.i  12-2J-(i()  1)45  iim| 
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Merrill  Lynch  SBL,  Inc.;  Filing  of 
Application  for  Eligibility 
Determination  as  a  Small  Business 
Lending  Company. 

An  application  for  Eligibility 
Determination  as  a  Small  Business 
Lending  Company  has  been  filed  by 


Merrill  Lynch  SBL,  Inc.  (Applicant).  One 
Liberty  Plaza.  165  Broadway,  New  York. 
New  York  10080.  with  the  Small 
Business  Administration  pursuant  to 
§  120.4(b)  of  SBA  Regulations  (13  CFR 
120.4(b)(1980)),  promulgated  under  the 
Small  Business  Act. 

As  a  Small  Business  Lending 
Company  (SBLC),  under  Subsection  (b) 
mentioned  above,  the  Applicant  will  be 
engaged  solely  in  the  making  of  loans  to 
small  business  concerns,  in  participation 
with  SBA.  and  in  accordance  with 
applicable  SBA  Regulations;  and,  it  will 
be  subject  to  supervison  and 
examination  by  the  SBA. 

The  Applicant  is  incorporated  under 
the  laws  of  the  State  of  Delaware  and 
will  commence  operations  with  an 
initial  capitalization  of  $500,000.  It 
intends  to  conduct  its  operations  on  a 
nationwide  basis  and  to  sell,  in  the 
Secondary  Market,  the  SBA's 
guaranteed  portions  of  loans  made  to 
small  business  concerns. 

The  Officers  and  Directors  of  the 
Applicants  are: 

Name  and  Title 

Gordon  R.  Watson.  350  Heights  Road, 

Ridgewood.  New  Jersey  07450. 

President  and  Director. 
Joseph  M.  Leone,  2715  Kennedy 

Boulevard.  Jersey  City.  New  Jersey 

07306,  Executive  Vice  President. 
Frank  M.  Macioce.  2  Edgewood  Road, 

Chatham,  New  Jersey  07928. 

Secretary. 
Edmond  N.  Moriarty.  Jr.,  31  Forest  Drive, 

Short  Hills,  New  Jersey  07078, 

Director. 
Wallace  O.  Sellers,  401  Heights  Road. 

Ridgewood.  New  Jersey  07450. 

Director. 

Other  executives  have  not  yet  been 
named. 

Merrill  Lynch  Capital  Resources.  Inc.. 
One  Liberty  Plaza.  165  Broadway.  New 
York.  New  York  10080.  is  the  parent  of 
the  applicant.  Merrill  Lynch  Capital 
Resources,  Inc..  is  a  subsidiary  of  Merrill 
Lynch  and  Company,  Inc. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  management,  and  the 
probability  of  successful  operation  of 
the  company  under  their  management, 
including  adequate  profitability  and 
financial  soundness,  in  accordance  with 
the  Small  Business  Act  and  the 
Regulations  promulgated  thereunder. 

Notice  is  hereby  given  that  all 
interested  parties  may.  not  later  than  15 
days  from  the  date  of  publication  of  this 
Notice,  submit  to  SBA  written  comments 
on  the  proposed  Applicant  and/or  its 
management.  Any  such  communication 
should  be  addressed  to:  Wayne  S. 
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As  a  small  business  investment 
company  under  Section  301(d)  of  the 


10th  Floor,  Boston,  Massachusetts  02114, 
or  other  locally  announced  locations. 


Dated:  December  19, 1980. 
A.  Vemon  Weaver, 


A  ^ — ;..  ;../..^#^ 
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Foren.  Director,  Office  of  Lender 
Relations  &  Certification,  Small  Business 
Administration.  1441  L  Strppt,  NW. 
Washington.  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  the  New  York  Timcti.  as 
well  as  in  the  four  (4)  regional  editions 
of  the  Wall  Street  Journal. 

(Catiilngue  of  Federal  Domestic  Assistanci' 
Progr.tm  No.  59.012  Small  Business  Loans] 

Dated:  Di'ccmbei  18.  1980. 
A.  Vernon  Weaver, 
Administrator. 

|KR  Doc  BO-KIIW.  Fii.-d  i::-2n-aii  «i'<  .imj 
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(Proposed  License  No.  09/09-0274) 

Pan  American  Investment  Co.  License 
to  Operate 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  pursuant  to  §  107.102  of 
the  SBA  Regulations  (13  CFR 
107.102(1980)),  by  Pan  American 
Investment  Company,  a  limited 
Partnership.  350  California  Street,  Suite 
2090.  Siin  Francisco.  California  94104  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (15  U.S.C.  661  et.  seq.). 

The  proposed  Corporate  General 
Partner,  Limited  Partner  and  InveKt'uvnt 
Manager. 

General  Partner 

Pan  American  Capital  Corporation 
330  California  Street,  Suite  2090 
San  Francisco.  California  94104. 

Limited  Partnrr 

CI.N  Industrial  Investments  Limited 
10  Bouverie  Street 
London  EC4y  8D.'\. 

Invefitmcnt  Mana<.ii r 

The  Merchants  Group  Limited 
3,S0  California  Street,  Suite  2090 
San  Francisco.  California  94104. 

Pan  American  Investment  Corpuia'ion 
owns  1  percent  of  Pan  American 
investment  Company  outrij^ht  and  an 
additional  19  percent  on  a  contingent 
basis.  That  is  to  say.  after  a  return  of  133 
percent  of  the  limited  partners  capital 
in\eslmenl.  Pan  American  InvostmenI 
Corporation  will  then  participate  in  the 
additional  19  percent  of  the  proceeds. 

Pan  American  Capital  Corporation  is 
a  wholly  owned  subsidiary  of  Churchill 
.Associates  Limited  (CAL).  an 
investment  company,  and  a  California 
riorpor.ition.  CAL  also  owns  100  pe:  (.ent 
of  The  Merchants  Group  Limited  (IMG). 
a  California  corporation,  which 


currently  manages  another  SBIC. 
Oceanic  Capital  Corporation  (OCC). 
CAL  and  OCC  are  located  at  the  same 
address  as  the  Applicant,  TMG  and  the 
General  Partner. 

The  officers,  directors  and  ten  or  more 
percent  stockholders  of  CAL  are: 

.Xame  and  address,  title,  and  percent  of 

ownership 

Louis  L.  Davis,  145  Laurel  Street,  San 
Francisco.  California  94118,  Chairman 
&  Chief  Executive  Officer,  17.85. 

Spencer  W.  Hoopes,  3701  Clay  Street. 
San  Francisco,  California  94118,  Vice 
President,  17.85. 

Robert  Cyril  Weeks.  4075  Scripps 
Avenue.  Palo  Alto,  California  94306. 
Vice  I'resident.  17.85 

Messers.  Davis.  Hoopes  and  Weeks 
are  also  the  officers  and  directors  of  the 
General  Partner  and  TMG. 

The  Applicant  was  established 
pursuant  to  a  privately  negotiated 
transaction  between  CAL,  Pan 
American  Captial  Corporation  and  The 
National  Coal  Board  Staff 
Superannuation  Pension  Scheme  (the 
Staff  Plan)  and  (the  Mineworkers"  Plan) 
(collectively  the  "Pension  Schemes")  of 
the  United  Kingdom.  Pursuant  to  the 
terms  ol  the  negotiations,  the  Pension 
Schemes  are  utilizing  a  nominee 
corporation.  CIN  Industrial  Investments 
limited,  a  United  Kingdom  corporation. 
as  limited  partner  of  the  Applicant. 

Applicant  intends  to  follow  a 
dixersified  investment  policy  with 
emphasis  on  "venture  capital" 
investments  in  "small  business 
concerns"  as  those  terms  are  defined  in 
Sectioin  107.3  of  the  Regulations.  The 
initial  partnership  capital  will  be 
84,824.484. 

Matters  involved  in  SB.X's 
consideration  of  the  application  includes 
(1)  the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  (2)  the  reasonable 
prospects  for  successful  operation  of  the 
new  SBIC  under  such  management 
(including  adequate  profitability  and 
firtancial  soundness,  in  accordance  with 
the  Act  and  Regulation,-;),  and  (3) 
whether  the  proposed  licensing  would 
be  in  the  furtherance  of  the  purpose  of 
the  Act. 

Notice  is  hereby  given  that  any  person 
may  no!  later  than  January  8.  1981 
submit  written  comments  to  the 
.•Associate  .'Administrator  for  Investment. 
1441  L  Street.  NW.  Washington.  D.C 
20416. 

A  copy  of  this  notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
San  I'rancisro.  California. 


(Catalo}^  of  Federal  Domestic  Assistance 
Program  .\o.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  17.  1980. 
Michael  K.  Casey, 
.■\ssoi:ate  .Administrator  for  hnestwciit. 

\YV.  D.i.    »>4.''1'>1  Kil.-d  i:-23-8T-  8:45  dm| 
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t License  No.  02/02-5396] 

Pierre  Funding  Corp.;  Applicatioh  for  a 
License  to  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governinj- 
small  business  investment  companies 
(13  CFR  107.102  (1980)),  under  the  name 
of  Pierre  Funding  Corporation 
(Applicant),  for  a  license  to  operate  as  a 
Small  Business  Investment  Company 
(SBIC)  under  the  provisions  of  Section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958.  as  amended,  and  the  Rules 
and  Regulations  promulgated 
thereunder. 

The  Applicant  was  incorporated 
under  the  laws  of  the  State  of  New  York, 
and  it  will  commence  operations  with  a 
capitalization  of  $604,500. 

The  Applicant  will  have  its  place  of 
business  at  270  Madison  Avenue.  Suite 
1608,  New  York,  New  York  10017,  and  it 
intends  to  conduct  operations  primarily 
in  the  State  of  New  York. 

The  officers,  directors  and 
stockholders  of  the  Applicant  will  be; 

(1 )  Flias  1  lenry  Debbas.  300  East  40th 
Street.  New  York.  New  York  10017. 
President.  Director.  58.334% 
Stockholder. 

Albert  David  Sutton,  18  Jerome  Avenue. 
Deal.  New  jersey  07723,  Vice 
President,  Director.  33.333% 
Stockholder. 

(2)  Phillip  Gordon  Kass.  12  Parkfield 
Road.  Scarsdale.  .New  York  10583. 
Secretary,  Director,  8.333% 

Sto(  kholdcr. 

I'wo  [2]  corporations  are 
conle.-nplated  as  the  shareholders  of  the 
Applicant.  They  are  as  follows: 

(1)  All  Stale  Credit  Corp.,  (will  own 
58.334%  of  applicant);  Mr.  Debbas  is 
the  100".  beneficial  owner  of  All  State 
Credit  Corp. 

(2)  FOl  Services.  Inc.  (will  own  8.333%  of 
applicant);  Mr.  Kass  is  a  37% 
beneficial  owner  of  EOl  Services,  inc. 
The  Applicant  will  conduct  its 

activities  primarily  in  the  County  and 
City  of  New  York  and  will  primarily 
finance  concerns  considered  mini-.Heet 
taxicab  corporations  licensed  by  the 
.New  York  Taxi  and  Limousine 
Commission. 
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members,  the  staff  of  the  U.S.  Small 
Business  Administration,  and  others 
attending. 


Dated:  December  17. 1980. 
A.  Piazza. 

Director,  Entry  Procedures  and Pmiallies 


on  February  4, 1981,  at  8:30  a.m.  The 
purpose  of  the  meeting  will  be  to 
assemble  and  analyze  information 
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As  a  small  business  inveslment 
company  under  Section  301(d)  of  the 
Act.  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended,  from  time  to  time,  and  w/ill 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  Applicant  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  written  comments  on  the 
proposed  Applicant.  Any  such 
communication  should  be  addressed  to 
the  Deputy  Associate  Administrator  for 
Finance  and  Investment,  Small  Business 
Administration,  1441  "L"  Street.  N.W., 
Washington,  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  New  York,  New  York. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  December  17, 1980. 
Michael  K.  Casey, 
Associate  Administrator  for  Invastnwul. 

[VV.  Doc  8f>-«n84  Filed  12-23-flO:  8:45  .mil 
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(Declaration  of  Disaster  Loan  Area  No. 
1963) 

Massachusetts;  Declaration  of 
Disaster  Loan  Area 

The  area  of  76-90  North  Street 
complex  (Dunham  Mall),  in  the  Town  of 
Pittsfield,  Berkshire  County, 
Massachusetts  constitute  a  disaster  area 
because  of  damage  resulting  from  the 
fire  which  occurred  on  November  16, 
1980  and  November  17, 1980.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
Feb.  19. 1981.  and  for  economic  injury 
until  the  close  of  business  on  Sept.  21,    . 
1981,  at:  Small  Business  Administration, 
District  Office,  150  Causeway  Street. 


10th  Floor,  Boston,  Massachusetts  02114. 
or  other  locally  announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008.) 

Da^ed:  December  19.  1980. 
A.  Vernon  Weaver, 

Administrator. 

|KR  Doc.  80-401 HH  Kiliiil  12-2.1-80.  8:45  ,im| 
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[Declaration  of  Disaster  Loan  Area  No. 
1961) 

New  York;  Declaration  of  Disaster 
Loan  Area 

The  area  of  1229, 1231, 1233, 1235  and 
1237  Yonkers  Avenue  and  437.  439  and 
441  Bronx  River  Road,  in  the  City  of 
Yonkers.  Westchester  County,  New 
York,  constitutes  a  disaster  area 
because  of  damage  resulting  from  a  fire 
which  occurred  on  October  28, 1980. 
Eligible  persons,  firms  and  organizations 
may  file  applications  for  loans  for 
physical  damage  until  the  close  of 
business  on  Feb.  19, 1981,  and  for 
economic  injury  until  the  close  of 
businesss  on  Sept.  21, 1981,  at:  Small 
Business  Administration,  District  Office, 
26  Federal  Plaza— Room  3100,  New 
York,  New  York  10007,  or  other  locally 
announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  19.  1980. 
A.  Vernon  Weaver, 

Administrator. 


|FR  U(iL.  H0-)«l!l2Flli.-(l  I2-23-«0  M4," 
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[Declaration  of  Disaster  Loan  Area  No. 
1962) 

New  York;  Declaration  of  Disaster 
Loan  Area 

The  areas  of  89-02  and  89-30  on  37 
Avenue,  between  37-01  and  37-09  on 
89th  Street  and  between  37-02  and  37-10 
on  90th  Street,  in  Jackson  Heights,  in  the 
City  of  New  York,  Queens  County,  New 
York,  constitutes  a  disaster  area 
because  of  damage  resulting  from  a  fire 
which  occurred  on  November  11, 1980. 
Eligible  persons,  firms  and  organizations 
may  file  applications  for  loans  for 
physical  damage  until  the  close  of 
business  on  February  19. 1981,  and  for 
economic  injury  until  the  close  of 
business  on  Sept.  19. 1981.  at:  Small 
Business  Administration,  District  Office. 
26  Federal  Plaza— Room  3100,  New 
York,  New  York  10007,  or  other  locally 
announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  5900H| 


Dated:  December  19,  1980. 
A.  Vernon  Weaver. 

Administrator. 

|FR  Dou.  80-10187  Filed  12-2:1-80;  8:45  iimj 
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[Declaration  of  Disaster  Loan  Area  No. 
1900;  Amendment  No.  3] 

Texas;  Declaration  of  Disaster  Loan 
Area 

The  above  numbered  Declaration  and 
subsequent  amendments  (See  45  FR 
56489.  62599,  79216)  is  amended  further 
by  including  the  following  language  as 
reason  for  the  disaster  declaration:  "77 
counties  and  adjacent  counties  in  the 
State  of  Texas  constitute  a  disaster  area 
because  of  drought  and  extreme  heat 
causing  damage  to  agriculture,  livestock 
and  products.  *  *  *  "  All  other 
information  remains  the  same,  i.e.,  the 
termination  date  for  filing  applications 
for  physical  damage  is  close  of  business 
on  February  12, 1981,  and  for  filing 
applications  for  economic  injury  is  close 
of  business  on  May  12, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  7, 1980. 
A.  Vernon  Weaver. 

Administrator. 

ire  Doc  8(M0185  Filed  12-23-80:  8:45  ;ini| 
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[Declaration  of  Disaster  Loan  Area  No. 
1904;  Amendment  No.  3] 

West  Virginia;  Declaration  of  Disaster 
Loan  Area 

The  above  numbered  Declaration  (See 
45  FR  58458),  amendment  No.  1  (See  45 
FR  62600),  and  amendment  No.  2  (See  45 
FR  72916)  are  amended  by  extending  the 
filing  dates  for  physical  damage  until  the 
close  of  business  on  November  16, 1980. 
and  for  economic  injury  until  the  close 
of  business  on  June  14, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  10, 1980. 
Harold  A.  Theiste, 

Acting  Administrator. 

|FK  Dim;.  80-40190  Filed  12-23-80:  (l:4,'S  am] 
BILLING  CODE  802S-01-M 


Region  III  Advisory  Council  Meeting 

The  Small  Business  Administration 
Region  III  Advisory  Council,  located  in 
the  geographical  area  of  Washington, 
D.C,  will  hold  a  public  meeting  at  12:00 
noon,  on  Wednesday,  January  14, 1981, 
at  the  Flagship  Restaurant,  900  Water 
Street,  SW,  Washington,  D.C.  to  discuss 
such  business  as  may  be  presented  by 
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members,  the  staff  of  the  U.S.  Small 
Business  Administration,  and  others 
attending. 

For  further  information,  write  or  call 
Freddie  Cdlins,  District  Director,  U.S. 
Small  Business  Administration,  1030 
15th  Street,  NW— Suite  250, 
Washington.  D.C.  20417,  (202)  653-6965. 
There  will  be  a  set  hmcheon  price  of 
S7.50,  per  person. 

Dated:  December  18.  1980. 
Michael  B.  Kraft, 

Deputy  Advocate  for  Advisory  Coutu  i/s. 

(FR  Hill..  8<>-4lJ]!M  FilrJ  12-2:i-«li:  8,45  im| 
BILLING  CODE  8025-01-M 


Region  IX  Advisory  Council  Meeting 

The  Small  Business  Administration 
Region  IX  Advisory  CoiJncil,  located  in 
the  geographical  area  of  Los  Angeles, 
California,  will  hold  a  public  meeting  at 
10  a.m.,  Wednesday,  January  14. 1981.  at 
the  World  Trade  Center,  350  South 
Figueroa,  Suite  600,  Los  Angeles, 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Rudolph  I.  Estrada,  District  Director, 
U.S.  Small  Business  Administration,  350 
S.  Figueroa,  Suite  600,  Los  Angeles, 
California  90071.  phone  (213)  688-2977. 

Dated:  December  17,  1980. 
Michael  B.  Kraft, 

Director,  Office  of  Ad\  isory  Cour.i  IL-. 

|FR  Ddi:.  8(>-H)lH:i  Filed  12-2:)-S():  H  4t  .r.nl 
BILLING  CODE  8025-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  80-305] 

Approval  of  Public  Gauger  Performing 
Gauging  Under  Standards  and 
Procedures  Required  by  Customs 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  section  151.43  of  the 
Customs  Regulations  (19  CFR  151.43) 
that  the  application  of  Mr.  C.  J. 
Thibodeaux,  2105,  North  Palm  Court, 
Pasadena,  Texas  77502,  to  gauge 
imported  petroleum  and  petroleum 
products  in  the  Customs  districts  of 
Houston  and  Galveston,  Texas  in 
accordance  with  the  provisions  of 
§  151.43  of  the  Customs  Regulations  is 
approved. 


Dated:  December  17, 1980. 
A.  Piazza. 

Director,  Entry  Procedures  and Pfim/ties 
Division. 

|FR  a,u.  HI)-41)i:iliFil,'d  12-33-Hn.  84,">  .tin| 
BILLING  CODE  4810-22-M 


I T.D.  80-304] 

Approval  of  Public  Gauger  Performing 
Gauging  Under  Standards  and 
Procedures  Required  by  Customs 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  section  151.43  of  the 
Customs  Regulations  (19  CFR  151.43) 
that  the  application  of  Johnnie  Wilson 
Inspections,  P.O.  Box  924,  Freeport, 
Texas  77541,  to  guage  imported 
petroleum  and  petroleum  products  in  all 
Customs  districts  in  accordance  with  the 
provisions  of  section  151.43  of  the 
Customs  Regulations  is  approved. 

Dated:  December  17. 1980. 
.\.  Piazza, 

Director.  Entry  Procedures  and  Penalties 
Division. 

|FR  n.n;  BO-^OlSr  Fili-d  12-23-W).  H  4.'.  .iri| 
BILLING  CODE  4810-22-M 


(T.D.  80-306] 

Approval  of  Public  Gauger  Performing 
Gauging  Under  Standards  and 
Procedures  Required  by 
Customs 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  section  151.43  of  the 
Customs  Regulations  (19  CFR  151.43) 
that  the  application  of  Bulk  Liquid 
Surveys,  Inc.,  4646  Parkside  Drive, 
Baltimore,  Maryland  21206.  to  gauge 
imported  petroleum  and  petroleum 
products  in  the  Customs  districts  of 
Delaware  and  Maryland  in  accordance 
with  the  provisions  of  section  151.43  of 
the  Customs  Regulations  is  approved. 

Dated:  December  17.  1980. 
A.  Piazza, 

Director,  Entry  Procedures  and  Penalties 
Division. 

|FR  Di)i„  80-401.58  Flli'd  1J-23-H0:  8:4,5  .ini| 
BILLING  CODE  4810-22-M 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Health- 
Related  Effects  of  Herbicides;  Meeting 

The  Veterans  Administration  gives 
notice  under  the  provisions  of  Public 
LawTB2^63  that  a  meeting  of  the 
Advisory  Committee  on  Health-Related 
Effects  of  Herbicides  will  be  held  in 
Room  119  of  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue.  NW,  Washington.  DC. 


on  February  4, 1981,  at  8:30  a.m.  The 
purpose  of  the  meeting  will  be  to 
assemble  and  analyze  information 
concerning  toxicological  issues  which 
the  Veterans  Administration  needs  to 
formulate  appropriate  medical  policy 
and  procedures  in  the  interest  of 
veterans  who  may  have  encountered 
herbicidal  chemicals  used  during  the 
Vietnam  War. 

The  meeting  will  be  open  to  the  public 
up  to  the  sealing  capacity  of  the  room. 
Nlembers  of  the  public  may  only  direct 
questions  in  writing  to  the  Chairman, 
Barclay  M.  Shepard,  M.D.,  and  submit 
prepared  statements  for  review  by  the 
Committee.  Such  members  of  the  public 
may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

Transcripts  of  the  proceedings  and 
rosters  of  the  Committee  members  may 
be  obtained  from  Mr.  Donald 
Rosenblum,  Office  of  the  Special  » 
Assistant  to  the  Chief  Medical  Director 
on  Environment  Medicine  (102),  Room 
848,  Department  of  Medicine  and 
Surgery,  Veterans  Administration 
Central  Office,  Washington,  DC  20420 
{telephone:  (202)  389-5411). 

Dated:  December  17,  1980. 

By  direction  of  the  Administrator. 
Rufus  H.  Wilson, 
Deputy  Administrator. 

\^R  Do,    blV-lOUr  Filid  U-23-dO  8  45oi:i) 
BILLING  CODE  8320-01-M 
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place:  Room  117,  701  E  Street  NW.. 
Washington,  D.C  20436. 
STATUS:  Open  to  the  public. 
MATERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 


current  rate  case  pending  before  the 
Postal  Rate  Commission  (Commission 
Docket  No.  R80-1). 

Agenda 

Thursday  Afternoon  Session  (Closed] 


6.  Capital  Investment  Projects: 

a.  Capital  Investment  for  E-COM  System 

(Mr.  jaquish.  Senior  Assistant  Postmaster 
General  for  Research  and  Technology. 
will  present  the  proposal  to  approve 
necessary  capital  investments  to 
imnlpment  the  nronosed  Electronic 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "■Government  in  the  Sunshine 
Act"    (Pub.    L.    94-409)    5   U.S.C, 
552b(e)(3). 


CONTENTS 

Commodity  Futures  Trading  Commis- 
sion   

Federal  Communications  Comrtiission 

Federal  Energy  Regulatory  Commis- 
sion   

Federal  Home  Loan  Bank  Board 

Federal  Home  Loan  Mortgage  Corpo- 
ration  .' 

International  Trade  Commission 

Postal  Service 

U.S.  Railway  Association 


Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Edward  Dooley,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  December  19,  1980. 
Federal  Communications  Commission. 
William  ).  Tricarico. 
Secretary. 

|S-2351-tlO  Filtrd  I2-22-«U;  I.'IH  J>m| 
BILLING  CODE  6712-01-M 


1 

coMMOomr  futures  trading 

COMMISSION. 

TIME  AND  date:  11:00  a.m..  Friday. 

January  2, 1980. 

place:  2033  K  Street  NW..  Washington. 

DC,  eighth  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jane  Stuckey,  254-6314 

|S-2.148-flO  Filed  12-22-80;  10:28  Hm| 
BILLIfKi  CODE  6351-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION. 

The  Federal  Communications 
Commission  will  consider  an  additional 
item  on  the  subject  listed  below  on 
Friday,  December  19,  1980,  following  the 
Special  Open  Meeting,  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 

In  addition  the  Personnel  items 
scheduled  for  consideration  in  closed 
session  December  18, 1980,  have  been 
rescheduled  for  December  19, 1980. 

Agenda.  Item  Number,  and  Subject 
General — 1— Final  Allocations  for  the  fisc.il 
year  1982  Congressional  Budget. 

The  prompt  and  orderly  conduct  of 
Commission  business  requires  that  less 
than  7-days  notice  be  given 
consideration  of  this  additional  item. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 


FEDERAL  ENERGY  REGULATORY 

COMMISSION. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  45  FR  83384, 

December  18, 1980. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10  a.m.,  December  22, 1980. 

CHANGE  IN  THE  MEETING:  The  following 

items  have  been  added: 

Hem  .Xumber.  Docket  Xunilier.  and  Company 

M-2.  RM80-21,  Regulntions  Under  Section 

110.  105  and  106(b)  of  the  Niitural  Gas 

Policy  Act  of  1978 
CP-2.  CP80-502  and  CPB0-52n.  Natural  Gas 

Pipeline  Company  of  America:  CP81^3, 

Energy  Gathering,  Inc. 
CAP-}.  ER80-520  and  El,80-8.  Muntaup 

Electric  Company. 
Kenneth  F.  Plumb, 
Secretory. 

|S-2S47-ao  Fllrd  \2-22-m:  VST  .m\ 
BILLINQ  CODE  64S0-S5-M 


FEDERAL  HOME  LOAN  BANK  BOARD. 

TIME  AND  DATE:  10  a.m.,  Wednesday. 

December  31, 1980. 

PLACE:  1700  G  Street  NW..  board  room. 

six  floor,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Marshall  (202-377- 

6677]. 

MATTERS  TO  BE  CONSIDERED: 

Permission  to  Organize  a  New  Federal 

Association — James  E.  Tallier.  et  al.. 

Gretna.  Louisiana 
Service  Corporation  Activity — Baltimore 

Federal  Savings  and  Loan  Association. 

Baltimore.  Maryland 
Preliminary  Application  For  Conversion  To  a 

Federal  Mutual  Charter  Staleviide  Savings 

and  Loan  Association.  Kingston,  New  York 
Request  For  Extension  of  "Grace  Period"  re: 

Merger  Application  Guranty  Federal 
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Savings  and  Loan  Association.  Gainesville, 
Florida  into  Fortune  Federal  Savings  and 
Loan  Association.  Clearwater.  Florida 

Extension  of  Time— Joliet  Federal  Savings 
and  Loan  Association.  Joilet,  Illinois 

Preliminary  Application  for  Conversion  on 
Basis  of  Merger:  Maintenance  of  Branch 
Office;  Cancellation  of  Membership  and 
Insurance;  and  Transfer  of  Stock  McDowell 
Savings  and  Loan  Association.  Marion, 
North  Carolina  into  Asheville  Federal 
Savings  and  Loan  Association,  Asheville. 
North  Carolina 

Service  Corporation  Activity— First  Federal 
Savings  and  Loan  Association  of 
Watertown,  Watertown,  South  Dakota 

Management  Interlocks  Prohibited  by  Section 
584.9(b) — Southern  Union  Company 
("Southern"),  Dallas,  Texas 

Designation  of  Steven  Opsal  as  Supervisory 
Agent  as  provided  by  Section  501,10  and     - 
501.11  of  the  General  Regulations  of  the 
Federal  Home  Loan  Bank  Board 

Proposed  Merger — Chester  County  Federal 
Savings  and  Loan  Association  West 
Chester,  Pennsylvania  into  Commonwealth 
Federal  Savings  and  Loan  Association, 
Norristown,  Pennsylvania 

Application  for  Bank  Membership— 
Independance  Savings  Bank,  Brooklyn* 
New  York 

Application  for  Bank  Membership— Niag;irH 
County  Savings  Bank,  Niagara  Falls,  New 
York 

No.  435.  December  22.  1980. 

S-2:i4<)-B0  Filed  12-22-flOi  10:47  ;ini| 
BILLING  CODE  6720— 01— M 


FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION. 

TIME  AND  DATE:  1  p.m.,  Wednesday, 

December  31, 1980. 

PLACE:  1700  G  Street  NW.,  board  room. 

sixth  floor,  Washington.  D.C, 

STATUS:  Open  meeting, 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Henry  Judy,  (202-789- 

4734]. 

MATTERS  TO  BE  CONSIDERED:  Privacy 

Act  of  1974 — Republication  of  Federal 

Home  Loan  Mortgage  Corporation 

Systems  of  Records. 

|S-21fi4-8(l  Filed  12-22-80;  3:59  pn)| 
BILLING  CODE  6720-01-M 


[USITCSE-80-601 

INTERNATIONAL  TRADE  COMMISSION. 
TIME  AND  DATE:  10  a.m.,  Tuesday, 
January  6, 1981. 
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UNITED  STATES  RAILWAY  ASSOCIATION. 

TIME  AND  date:  9  a.m.,  January  8.  1981. 
place:  QBS  L'Enfant  Plaza  North.  SW.. 
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place:  Room  117,  701  E  Street  NW.. 
Washington,  D.C.  20436. 
STATUS:  Open  to  the  public. 
MATERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications, 

4.  Petitions  and  complaints,  if  necessary: 
a.  Window  shades  (Docket  No.  699). 

5.  Peanuts  (Inv.  22-42) — briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

|!>-23.'iJ-»(l  Filed  12-2: -BO:  3:.il  pm| 
BILLING  CODE  7020-02-M 


POSTAL  SERVICE  BOARD  OF  GOVERNORS. 

The  Board  of  Governors  of  the  United 
Slates  Postal  Service,  pursuant  to  its 
bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  that  it 
intends  to  hold  a  meeting  at  3  p.m.  on 
Thursday,  January  8,  in  the  East 
Conference  Room,  and  at  8  a.m.  on 
Friday.  January  9,  1981.  in  the  West 
Conference  Room  of  the  Lyndon  Baines 
Johnson  Library,  2313  Red  River.  Austin, 
Texas  78705.  Except  as  indicated  in  the 
following  paragraphs,  the  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board. 
Louis  A.  Cox,  at  (202)  245-4632. 

On  december  1.  1980.  the  Board  of 
Governors  unanimously  (except  for  Mr. 
Babcock,  who  was  not  present  at  the 
time)  voted  to  close  to  public 
observation  portions  of  its  next  meeting, 
which  is  currently  scheduled  for  January 
8, 1981,  Each  of  the  members  of  the 
Board  voted  in  favor  of  closing  this 
meeting  which  is  expected  to  be 
attended  by  the  following  persons; 
Governors  Babcock,  Camp,  Ching, 
Hardesty,  Hughes,  Jenkins,  and  Sullivan; 
Postmaster  General  Bolger:  Deputy 
Postmaster  General  Benson;  Counsel  to 
the  Governors  Califano;  Secretary  to  the 
Board  Cox;  and  Senior  Assistant 
Postmaster  General  Finch, 

A  portion  of  the  meeting  to  be  closed 
is  to  involve  a  discussion  of  the  election 
of  a  Chairman  and  Vice-Chairman  of  the 
Board,  A  second  portion  of  the  meeting 
to  be  closed  is  to  involve  a  discussion  of 
plans  for  administrative  and 
adjudicative  litigation  of  various  F- 
COM  issues.  The  third  portion  of  ihe 
meeting  to  be  closed  in\olves  a 
discussion  of  developments  in  thi> 


current  rate  case  pending  before  the 
Postal  Rate  Commission  (Commission 
Docket  No.  R80-1). 

Agenda 

Thursday  .Afternoon  Session  (Closed) 

1.  Postal  Ratemaking  Developments. 
(The  Board  will  discuss  the  status  of  the 

general  rate  case  currently  pending 
before  the  Postal  Rate  Commission 
(Commission  Docket  No.  R80-1).) 

2.  Discussion  of  E-COM  Issues. 
(The  Board  will  discuss  plans  for 

administrative  and  adjudicative  litigation 
of  various  E-COM  issues,  including  an 
anticipated  proceeding  before  the  Postal 
Rate  Commission  to  which  the 
Commission  has  assigned  Docket  No. 
MC80-1  and  the  pending  action  before 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  captioned  Governors  v.  Postal 
Rate  Commission.] 

3.  Election  of  Chairman  and  Vice-Chairman 

of  the  Board. 
(Under  the  Board's  Bylaws,  the  first  regular 
meeting  of  each  calendar  year  is 
designated  as  the  Annual  Meeting.  The 
terms  of  the  Chairman  and  Vice- 
Chairman  of  the  Board  expire  al  the  end 
of  the  first  Annual  Meeting  following  the 
meeting  at  which  they  were  elected. 
Accordingly,  the  Board  will  consider  the 
election  of  a  Chairman  and  Vice- 
Chairman.) 

Friday  Session  (Open) 

1.  Minutes  of  the  Previous  Meeting 

2.  Remarks  of  the  Postmaster  General. 

(In  keeping  with  its  consistent  practice,  ihe 
Board's  agenda  provides  this  opportunity 
for  the  Postmaster  General  tn  ixifonn  the 
members  of  miscellaneous  current 
developments  concerning  the  Postal 
Service.  He  might  report,  for  example, 
the  appointment  or  assignment  of  a  key 
official,  or  the  effect  on  postal  operations 
of  unusual  weather  or  a  major  strike  in 
the  transportation  industry.  Nothing  thitt 
requires  a  decision  by  the  Board  is 
brought  up  under  this  item.) 

3.  Report  of  Regional  Postmaster  General. 
(Mr.  Cooper,  Regional  Postmaster  General, 

will  report  on  postal  conditions  in  the 
Southern  Region.) 

4.  Annual  Report  on  Open  Mi'etinf^.'i 

Compliance. 

(Mr.  Cox,  General  Counsel,  will  present  for 
approval  of  the  Board  the  Annu.i!  Report 
to  Congress  that  is  required  by  the 
Government  in  the  Sunshine  Act 
regarding  the  Board's  compliance  \\\\h 
the  Act.) 
,^.  Annual  Report  of  the  Postmaster  General. 

(Mr.  Duka,  Assistant  Postmaster  General, 
Public  and  Employee  Communications 
Department,  will  present  for  appio\.il  of 
the  Board  the  Annual  Report  of  the 
Postmaster  General  to  the  Board 
concerning  the  operations  of  ihe  Posliil 
Service,  as  required  by  39  L'.SC.  §  2404. 
Upon  approval  thereof,  or  after  making 
such  changes  as  it  considers  appropriate, 
the  Boiird  is  to  transmit  this  ri'porl  to  Ihe 
I'residi^nt  and  thi?  Congress.) 


6,  Capital  Investment  Projects: 

a.  Capital  Investment  for  E-COM  System 

(Mr.  Jaquish,  Senior  Assistant  Postmaster 
General  for  Research  and  Technology, 
will  present  the  proposal  to  approve 
necessary  capital  investments  to 
implement  the  proposed  Electronic 
Computer  Orignated  Mail  (E-COM) 
service, 

b.  General  Mail  Facility  and  Vehicle 

Maintenance  Facility  for  New  Castle. 
Pennsylvania 
(Mr,  Biglin,  Senior  Assistant  Postmaster 
General  for  Administration,  will  present 
a  proposal  for  a  new  General  Mail 
Facility  and  Vehicle  Maintenance  Fatility 
at  New  Castle.  Pennsylvania.) 

c.  General  Mail  Facility  and  Vehicle 

Maintenance  Facility  for  Phoenix. 
Arizona 
(Mr.  Biglin  will  present  a  proposal  for  a 
new  GMF  and  VMF  for  Phoenix. 
Arizona.) 

d.  General  Mail  Facility  and  Vehicle 

Maintenance  Facility  at  Norfolk,  Virginia 
(Mr.  Biglin  will  present  a  proposal  for  a 
new  GMF  and  VMF  at  Norfolk,  Virginia. 
At  its  meeting  of  April  3, 1979,  the  Board 
approved  the  general  concept  of  new 
General  Mail  Facility  at  Norfolk, 
Virginia,  and  authorized  an  investment 
of  up  to  S2  million  for  necessarj )  site 
acquisition  and  building  design, 
requesting  that  management  present  the 
project  for  further  consideration  by  the 
Board  at  a  subsequent  date.  The  Board 
will  consider  giving  final  approval  to  the 
necessary  capital  investment  for  his 
project,) 

7.  Represimtation  of  Poetal  Service  Officials 

in  Litigation  Arising  frora  Performance  of 
Official  Duties, 
(Under  existing  postal  regulations,  postal 
employees  who  are  named  as  defendants 
in  suits  resulting  from  incidents  occurring 
within  the  scope  of  the  performance  of 
their  official  duties  may  request 
reimbursement  of  legal  fees  and  adverse 
judgments  in  appropriate  cases.  Requests 
are  considered  by  the  appropriate 
Regional  Counsel,  Reimbursement  in  a 
reasonable  amount  may  be  made  if  it  is 
equitable  and  fair  to  do  so  and  if  the 
employee  acted  reasonably  in  the 
circumstances  within  the  scope  of  his 
authority.  It  is  proposed  that  any 
requests  for  reimbursement  by  senior 
postal  officials,  includirfig  members  of  the 
Board,  would  be  considered  by  the 
General  Counsel  rather  than  by  Regioniil 
Couiisol,  and  the  Board  will  consider  a 
Resolution  which  would  so  provide  and 
would  affirm  that  the  pertinent 
provisions  of  the  Postal  Service's 
Emplovee  and  Labor  Relations  Manual 
regarding  legal  assistance  in  suits 
brought  against  postal  employees  arising 
out  of  official  acts  would  apply  to  senior 
postal  officials  as  well  as  other  post.il 
employees.") 

Louis  A,  Cox, 

Spcrvlar\. 
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UNITED  STATES  RAILWAY  ASSOCIATION. 
TIME  AND  date:  9  a.m..  January  8.  19«1. 
PLACE:  955  L'Enfant  Plaza  North.  SW,. 
board  room,  room  2-500,  fifth  floor. 
Washington.  D.C. 

STATUS:  Parts  of  this  meeting  will  he 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED  BY  THE 
BOARD  OF  DIRECTORS:  Portions  closed  to 
the  public: 

9(1  ni. 

1.  Consideration  of  inlt.Triril  [XMsmini-! 
niiitters. 

2.  Litigation  Report. 

3.  Status  Report  on  Conrail  Sluttv 

4.  Review  of  Conrail  propri(;liir>  iirut 
financial  information  for  monitoring  and 
investment  purposes. 

5.  Review  of  Delaware  and  Hud.son 
Railway  Company  proprietary  and  financiiil 
Information  for  monitoring  and  invcsliniMil 
purposes. 

6.  D&H  action  plan  and  crilittui'  of  FRA 
Section  401  Study 

7.  State  presentations  regarding  luiuir 
plans  for  D&H. 

Portions  open  to  the  public: 

10:30  a.m. 

8.  Approval  of  minutes  of  the  IJuccmber  ;t 
and  4. 1980  Board  of  Directors  meeting. 

9.  Consideration  of  Conrail  drawdown 
request  for  January. 

10.  Report  on  Conrail  monitoring. 

n.  Contract  Actions  (extensions  and 
approvals). 

CONTACT  PERSON  FOR  MORE 
information:  Alex  Bilanow  (202)  42f>- 
4250. 

|S-::;C.O-80  Tiled  12-22-80:  r^-'Stf  p.m  1 
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Proposed  Rules: 

Ch.  Ill 79508 

7 82278 

223 80526 

1150 82080 

1190 84826 

38  CFR 

17 80529 

36 79802,  79803 

Proposed  Rules: 

Ch.  1 83270 

3 81787 

21 81068,  81213,  84096 

39  CFR 

10 82925 

111 79804,  81563.  84060 

3001 83222 

Proposed  Rules: 

111 81787,84826 

40  CFR 

Ch.  1 81746,81752 

2?. 79808 

35 81567,  83497,  84996 

51 80084,  80824 

52 79451,  79808,  80279, 

80530,  8 1 04 1 ,  8225 1 ,  82252, 

82632.  82926,  82927,  83227, 

84769,  84999-85007 

56 85400 

57 85009 

60 79452.  83228,  85016, 

85416 

62 80826 

81 80826,  84769 

86 81202 

120 81042 

123 81757,  81758,  83229, 

83498,85016 

180 82633,  82927,  85021 

228 79809,  81042 

230 85336 

261 80286 

262 85022 

263 85022 

422 82253 

432 82253 

707 82844 

Proposed  Rules:' 

Ch.  1 85064 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
docunnents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41   FR  32914,  August  6,   1976.) 
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52 79513,  79514,  79836, 

80314-80316,  80556-80559, 
81069.81070,81214,81608, 
81789,  81792,  81793,  82280, 
82675-82678.  82964,  83546, 
84096-84099 

55 79838 

57 85084 

60 83126.  85085,  85099 

61 83448,  83952,  84827 

81 81070,82964,  85100 

86 82616 

111 84942 

123 80317-80319,  85101 

180 85101-85105 

230 85360 

264 82964 

265 82964 

266 80561 

401 79692.  81180,  82679 

423 81070 

707 79726 

720 81214,  81615 

761 80320,  84828 

41  CFR 

3-7 84061 

5-9 81044 

5-10 81045 

5A-9 81044 

5A-10 81045 

5-19 82928 

5A-19 82928 

5-26 82932 

5A-26 82932 

5B-10 81045 

29-70 82828 

101-35 81202 

101-36 81202 

101-37 81202 

109-40 80287 

Proposed  Rules: 

Ch.  51 79516 

29 81160 

29-1 83548 

29-15 83998 

60 81160 

42  CFR 

no: 80531 

405 79453,  80827,  84061 

435 82254 

436 82254 

Proposed  RutesV. 

Ch.  1 83816 

Ch.  II 83816 

Ch.  Ill 83816 

Ch.  IV 83816 

36 82840 

51c 83554 

56 83566 

65 : 83579 

405 79658,  83579 

420 79658 

455 83772 

43  CFR 

14 85376 

35 80258 

3800 82933 

Proposed  Rules: 

4 81074 

14 85106 

1600 82679 

3100 84390 


3500 84390 

4100 79516,  83580 

5400 84102 

Public  Land  Orders: 
706  (Revoked  in  part 

by  PLO  57851 80828 

2409  (Revoked  in  part 

by  PLO  5780) 80291 

2555  (Amended  by 

PLO  5784) 80827 

5747  (Corrected  in  part 

by  PLO  5782) 80291 

5752  (Corrected  in  part 

by  PLO  5789) 82934 

5778 80290 

5779 80290 

5780 80291 

5781 80291 

5782 80291 

5783 80291 

5784 80827 

5785 60828 

5786 80828 

5787 80828 

5788 ^. 82934 

5789 82934 

5790 85023 

5791 84788 

5792 85023 

5793  85023 

5794 85024 

5795 85024 

44  CFR 

64 79810.  82259-82261, 

84789,  85024 

65 79455.  79456,  82263 

67 79466-79479,  79B10, 

82935,84061,84791 

70 82634-82652 

Proposed  Rules: 

67 82965-82971,  83272, 

84103,  84104,  84829-84832, 
85106-85110 

205 81215 

45  CFR 

801 84798 

Proposed  Rules: 

Subtitle  A 83172,  83816 

Ch.  II 83772 

Ch.  Ill 83772 

Ch.  XIII 83772 

80 82972 

206 82681 

233 82681 

1801 81047 

1226 80840 

1355 85124 

1356 85124 

1357 85124 

46  CFR 

310 81567 

Proposed  Rules: 

3 84104 

10 80843 

12 83290 

13 83290 

14 84104 

24 84104 

30 83290 

31 83290 

33 81616 

35 83290 


70 83290 

75..... 81616 

78 81616 

90 83290 

94 81616 

97 81616 

98 83290 

105 83290 

108 81616 

151 83290 

153 83290 

157 83290 

160 81616 

167 81616 

188 84104 

189 84104 

192 81616 

196 81616 

525 84832 

47  CFR 

0 84798,  85027 

1 79486 

2 83231 

15 81568,  83502,  83504 

63 82944 

64 81759,  82944 

68 79486 

73 81203,  84799-84802 

90 81204,  83231,  84802 

97 80106 

Proposed  Rules: 

Ch.  I 81619,  82280,  83580, 

85125 

2 79516 

13 79518 

22 79516 

67 82281 

73 79516,  79841,  79842, 

80561,81078-81080,81215, 
81 796,  81 797,  82282,  82283, 
82973,  82975,  84833-84835 

76 81217 

97 83592 

48  CFR 

Proposed  Rules: 

8 79843 

38 79843 

49  CFR 

1 83402 

106 81569 

107 81569 

171 80829,  81484,81569 

172 81484,  81569 

173 81484,  81569 

174 81484,  81569 

175 81484,  81569 

176 81484,  81569 

177 81484,81569 

178 81484,  81569 

179 81484 

301 81573 

511 81574 

533 81593 

535 83233 

571 82264 

572 82265 

1000 80292 

1011 84069 

1033 79487,  80292,  83236 

1100 80109,  80110 

1108 79810 

1109 83237 


1111 79488,  79816,84803 

1128 83506 

1262 81050 

1300 85029 

Proposed  Rules: 

172 80843,  82681,  83300, 

84108 

392 81621 

395 82284,82291 

531 84108 

571 81624,  81625,  82292, 

84111 

574 82293 

644 79669 

1039 83300,  85133 

1048 82296 

1051 81799 

1056 82297,  83642 

1090 85133 

1102 81217 

1109 80150,83302 

1300 83300,  85133 

1301 83300 

1310 81799 

50  CFR 

20 80293 

23 80444.  83238 

26 80112,  83239,  85030 

33 80114,  80531.  81600, 

82953,83242 

351 85031 

611 81056,  82267,  84805 

652 82269 

661 79817 

810 80444 

Proposed  Rules: 

17 82474,  82480 

20 82975 

32 81081 

285 79844 

410 83412 

611 79846,  80845,  81633, 

82297,  82682 
671 80847 
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78738       11-2IJ-80  /  All.inllc  blucrin  hiPri  fishery;  nommmls  liy 

12-29-80 
79844       12-2-80  /  Atl.inlir  biuefin  luiiii  pn)\  isiiins:  comments  by 

12-29-80 
73077       11-4-80  /  Commercial  tanner  crab  fishery  off  Alaska:  final 

rceiilalions:  comments  bv  1-1-81 


72883       1 1-3-80  /  General  prelreatmunt  regulations  for  existing 
and  new  sources,  prace  period  for  NPDES  States; 
comments  by  1-2-81 

72035       10-30-80  /  Hazardous  waste;  identification  and  lislin^: 
chromium;  comments  by  12-30-80 

72029       10-30-80  /  Hazardous  waste;  identification  and  listing; 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Reader  Aids 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is 
41   FR 

a  voluntary  program.  (See  OFR  NOTICE 
32914.  August  6,  1976.) 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSOS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  Invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration.  Washington.  D.C.  20408 


NOTE:  As  Of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  "reminders"  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

Nate:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

Rules  Going  Into  Effect  Friday,  December  26, 1980 

ENVIRONMENTAL  PROTECTION  AGENCY 

78948       11-25-80  /  Clean  Air  Act  emission  warranties;  voluntary 
aftermarket  part  self-certification  regulations 

78685       11-26-80  /  Ohio;  approval  and  promulgation  of 
implementation  plan 

78121  11-25-80  /  Revised  deadline  for  submission  of  Volatile 
Organic  Compound  (VOC)  RACT  regulations  for  Set  II 
CTG  sources 

FEDERAL  COMMUNICATIONS  COMMISSION 

78135       11-25-80  /  FM  broadcast  station  in  Bettendorf,  Iowa; 
changes  in  table  of  assignments 

78696  11-26-80  /  FM  broadcast  stations  in  Central  City,  Nebr. 
and  Yankton,  S.  Dak.;  changes  in  table  of  assignments 

78697  11-26-80  /  FM  broadcast  station  in  Manchester.  Vt.; 
changes  in  table  of  assignments 

78137       11-25-80  /  Provisions  to  facilitate  operation  of  automatic 
digital  communications  systems  in  the  aeronautical 
enraute  service 

INTERIOR  DEPRATMENT 

National  Park  Service — 

78119       11-25-80  /  Mt.  McKinley  .\ational  Park  mining,  climbing 
and  vehicle  regulations 

Rules  Going  Into  Effect  Sunday,  December  28, 1980 

AGRICULTURE  DEPARTMENT 

Food  Safety  and  Quality  Service — 
76965       11-21-80  /  Voluntary  Federal  Meat  grading  and 
certification  services;  increase  in  fees 


SECURITIES  AND  EXCHANGE  COMMISSION 
58831       9-5-80  /  Registration  of  municipal  securities  dealers 

Deadlines  for  Comments  on  Proposed  Rules  for  the  Week 
of  December  28  through  January  3, 19dl 

THE  PRESIDENT 

79407       12-1-80  /  Intent  to  suspend  meat  import  limitations  for 
calendar  year  1981;  comments  by  12-31-80 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

60447  9-12-80  /  Almonds  grown  in  Calif.;  formula  for  computing 
"adjusted  kernel  weight";  comments  by  12-30-80 

75956       11-17-80  /  Milk  marketing  orders  all  areas;  reconstituted 
milk;  preliminary  impact  statement;  comments  by  1-2-81 

Commodity  Credit  Corporation — 

79492       12-1-80  /  1981  Crop  Gum  Naval  Stores  Supf)ort  program: 
comments  by  12-31-80 

Federal  Grain  Inspection  Service — 

71486  10-28-80  /  Proposed  revision  to  U.S.  Standards  for  beans; 
comments  by  12-29-80 

Food  Safety  and  Quality  Service — 

72197       10-31-80  /  Delegation  of  certain  labeling  approval 

autl;ority  to  Inspectors-in-Charge  in  the  field;  comments  by 
12-31-80 

CIVIL  AERONAUTICS  BOARD 

73085       11-4-80  /  Imposition  of  two-year  limit  for  starting  service 
or  continuing  service  after  a  fitness  determination;  repl} 
comments  by  12-30-80 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

79846  12-2-80  /  Amendment  to  preliminary  fishery  management 
plan  for  seamount  groundfish  fishery  resources;  comments 
by  1-2-81 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  Deceinber  24.  1980  /  Reader  Aids 


vn 


P'ood  and  Drug  Administration — 
72200        10-31-80  /  Bioequivalcnc.e  requirements  for  ijiiinidinc: 
comments  by  12-30-80 

65609        10-3-80  /  Wart  remover  drug  products  (OTC|.  monograph 
establishment;  comments  by  1-2-81 

ICorrected  at  45  FR  m551.  12-5-80| 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

79079        11-28-80  /  Real  (estate  lending— derfgulation:  comments 
by  12-31-80 

NUCLEAR  REGULATORY  COMMISSION 
65474        10-2-80  /  Domestic  licensing  of  production  and  utilization 
facilities;  comments  hv  12-31-80 


VI 
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78738       n-2l>-80  /  All.inlic  Ijlucrin  Iiiph  fishiTy:  rumnic:i!s  liy 

12-29-80 
79844       12-2-80  /  Atliinlic  bluefin  luiiii  pn)\  isions:  comnicnts  by 

12-29-80 
73077       11-4-80  /  Commerciul  tanner  crab  fishery  oil  AKiskn;  lin:ii 

n!guliilions;  comments  by  l-l-SI 
79089       11-28-80  /  Deep  seabed  minin";  availabibly  of  discussion 

paper;  comments  by  12-31-80 

81633       12-11-80  /  Foreign  fishing  for  Billfish,  Oceanic  Sharks. 

Wahoo.  and  Mahi  Mahi  in  the  I'acific  Ocean:  comment.';  bv 

12-28-80 
80845       12-8-80  /  Foreign  trawl  fisheries  of  the  .Northwest  All.intic 

approval  of  preliminary  fishery  management  plan 

amendment:  comments  by  12-29-80 

74525       11-10-80  /  Groundfish  fishery  in  Bering  Sea— Aleutian 

Island  area  fishery  management  plan:  comments  by  1-1-81 

82297       12-1.^80  /  Hake  fisheries  of  the  Northwestern  Atlantic: 
approval  of  amendment  to  preliminary  fishery 
management  plan;  comments  by  12-30-80 

74178       11-7-80  /  Plan  approval  and  proposed  regulations  for 

shrimp  fishery  of  the  Gulf  of  Mexico;  comments  by  1-l-tii 

81633       12-11-80  /  Snail  fishery  of  the  Eastern  Bering  Sea 

I'reliminary  Fishery  Management  Plan  Amendmi;nt  and 
proposed  regulations;  comments  by  12-29-80 

79126       11-28-80  /  Trawl  Fisheries  and  Herring  Gillnel  Fishery  of 
the  Eastern  Bering  Sea  and  Northeast  Pacific;  Pr.;liniin.iry 
Fishery  Management  Plan  Amendment:  comments  by 
12-28-80 

CONSUMER  PRODUCT  SAFETY  COMMISSION 

76018       11-17-80  /  Coal  and  wood  burning  appliances. 

performance  provisions  and  techni(;al  dativnpplied  I.) 
consumer:  comments  by  1-2-81 

DEFENSE  DEPARTMENT 

Engineer  Corps — 

79836       12-2-80  /  Permit  regulations  for  controlling  certain 

activities  in  waters  of  the  United  States;  comment  pei  lod 
extended  to  12-31-80 

\Si'e  o/.so  45  FR  62rj2,  9-19-80) 

ENERGY  DEPARTMENT 

Office  of  the  Secretary — 

71498       10-28-80  /  Consolidated  Sl.ite  Grant  fVogranis;  coniment.s 
iiy  12-29-80 

ENVIRONMENTAL  PROTECTION  AGENCY 

71538        10-28-80  /  Air  pollution:  standards  of  perfoi  nuuK  e  for  new 
sl;itionary  soiircc-s;  publication  rotogravure  prinlins: 
(:omments  by  12-29-80 

82280        12-15-80  /  Approval  and  promulgation  of  inipler.ient.ilion 
plans;  proposed  revision  to  the  New  York  Stale 
implementation  plan:  commerits  extendei!  Id  K'-.iiV-iiO 

[Originally  published  at  45  FR  43794] 

79514       12-1-80  /  Approval  and  promulgation  of  uiipleiiieiiiaii^in 
plans:  p;'()posed  approval  of  Oklahoma  Sl.ile  X'ari.mce: 
comments  by  12-31-80 

79514        12-1-80  /  Approval  and  proiiiulg.ilion  of  ini;)lenienliitinyi 
plans:  Texas  emission  offsets:  ciiniments  liy  12-31-iiO 

72217        10-31-80  /  Consideration  of  Guam  Iniple!ner,!.ili<in  I'laii 
Re\ision:  comm.ents  by  12-30-80 

76147        11-18-80  /  Criteria  for  classificilion  of  solid  '.v.isti' 

disposal  fa.lities  and  pr;ictici's:  accumulation  of  c,iij;;'.i;ini 
by  food-chain  crops  giovvn  on  l.irid  amc'nded  with  solid 
waste  containing  cadmium;  iiiU:rim  final  regul.ilions; 
( (imnienis  bv  1-2-81 


72883 

72035 
72029 

72027 

79119 

79836 

79838 

76147 

81079 

73719 
81080 

78735 
73720 

73980 
71384 

72681 
72675 

82270 


72714 


72713 


72110 


11-3-80  /  General  prelreatment  regulations  for  existing 

and  new  sources,  grace  period  for  NPDES  States; 

comments  by  1-2-81 

10-30-80  /  Hazardous  waste;  identification  and  listing: 

i;hromium;  comments  by  12-30-80 

10-30-80  /  Hazardous  waste;  identification  and  listing; 

hexavalenf  chromium,  extraction  procedure  (EP)  toxicity: 

comments  by  12-30-80 

10-30-80  /  Hazardous  waste  management  system;  gnneial 

and  identification  and  listing  of  hazardous  waste: 

comments  by  12-29-80 

11-28-80  /  0,0-dimethyl  S-((4-oxo-l,2,3-bcnzotriazin- 

3(4//]-yl)methyllphosphorodithiote;  proposed  tolerances: 

comments  by  12-29-80 

12-2-80  /  Proposed  approval,  with  exception,  of 

reasonably  availalilc  control  technology  regulations; 

comments  by  1-2-81 

12-2-80  /  Proposed  delayed  S.I.P.  compliance  order  for 

Virginia  Electric  and  Power  Go's.  Possum  Point  generating 

station;  comments  by  1-2-81 

11-18-80  /  Solid  waste  disposal  facilities  and  practices: 

criteria  for  classification;  interim  regulations;  comments  by 

1-2-81 

FEDERAL  COMMUNICATIONS  COMMISSION 

12-9-80  /  FM  broadcast  stations  in  Aguada.  Arecibo. 
Cidra,  Lajas,  Manati,  Mayaquez,  Quebradillas,  and 
Utuado,  P.R.;  reply  comments  period  extended  to  1-3-81 

[Sae  also  45  FR  58624.  9-4-80] 

11-6-80  /  FM  broadcast  station  in  Andrews  and  Pauleys 

Island,  S.C..  proposed  changes  in  table  of  assignment; 

comments  by  12-29-80 

12-9-80  /  FM  broadcast  stations  in  Farmville  and 

Appomattox,  Va.;  reply  comments  period  extended  to 

12-28-80 

\Sce  a/so  45  FR  63532,  9-17-80J 

11-26-80  /  FM  broadcast  station  in  Los  Lunas,  N.  Mex.: 

changes  in  tabic  of  assignments;  comments  by  12-30-00 

11-6-80  /  FM  broadcast  station  in  North  Las  Vegas. 

.Nevada;  proposed  changes  in  table  of  assignments; 

comments  by  12-29-80 

11-7-80  /  FM  broadcast  station  in  St.  Johnsburg.  VT.: 

changes  in  table  of  assignments;  comments  by  12-29-80 

10-28-80  /  Policies  governing  ownership  and  operation  of 

domestic  satellite  earth  stations  in  Alaskan  bush 

communities;  comments  by  12-29-80 

FEDERAL  HOME  LOAN  BANK  BOARD 

11-3-80  /  Mergers  of  savings  and  loan  associations: 

treatment  of  goodwill  in  calculating  net  worth  and 

discounts,  on  assets;  comments  by  12-31-80 

11-3-80  /  Renegoliable  rate  mortgage:  maximum  annual 

interest-rale  changes  and  grouping  of  loans;  conforming 

alternative  m.orlgage  instrument  amendments;  comments 

by  12-30-80 

12-15-80  /  Shared  appreciation  mortgage;  graduated 

payment  adjustable  mortgage:  comments  extended  to 

12-30-80 

\See  oho  45  FR  66798.  06801.  10-9-80] 

GENERAL  SERVICES  ADMINISTRATION 

n-,3-60  /  Public  availability  of  Agency  records  and 

informational  materials;  comments  by  1-2-81 

Public  Buildings;  Service — 

n-3-80  /  Display  of  the  Code  of  Ethics  for  Governmeii! 

Service;  comments  by  1-2-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

10-31-80  /  Coveiagp  of  employees  of  Slate  and  local 
governments:  interim  regulations:  comments  by  12-30-80 
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December  24,  1980  /  Reader  Aids                    ^'^' 

Food  and  Drug  Administration — 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

72200 

10-31-80  /  Bioequivalenc:e  requirements  for  quinidine: 

79079 

11-28-80  /  Real  est.ile  lending — deregulation:  commenis 

comments  by  12-30-80 

by  12-31-80 

65609 

10-3-80  /  Wart  remover  drug  products  (OTCj.  monograph 

NUCLEAR  REGULATORY  COMMISSION 

establishment;  comments  by  1-2-81 

65474 

10-2-80  /  Domestic  licensing  of  production  and  utilization 

[Corrected  at  45  FR  80551.  12-5-80) 

facilities:  comments  by  12-31-80 

Social  Security  Administration— 

71807 

10-30-80  /  NRC's  jurisdiction  over  persons  using 
b\product,  source  and  special  nuclear  material  in  offshore 

71791 

10-30-80  /  Federal  old-age.  survivors,  and  disability 

waters  beyond  agreement  States'  territorial  waters; 

insurance  benefits:  payment  for  medical  evidence  of 

comments  by  12-29-80 

record;  comments  by  12-29-80 

JCorrected  at  45  FR  78700.  n-26-80| 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

66754 

10-7-80  /  Proposed  general  statement  of  policy  and 

Community  Planning  and  Development,  Office  of  the 

procedure  for  enforcement  actions;  comments  by  12-31-80 

Assistant  Secretary — 

PERSONNEL  MANAGEMENT  OFFICE 

72691 

11-3-80  /  Community  Development  Block  (Grants:  Small 

71363 

10-28-80  /  Reduction  in  force  rules:  identification  of 

Cities  Program;  comments  by  1-2-81 

positions  with  a  transferring  function;  comments  b\. 

{Corrected  at  45  FR  73512.  11-5-80] 

12-29-80 

SECURITIES  AND  EXCHANGE  COMMISSION 

72691 

n-3-80  /  Community  Development  Block  Grants:  S:ii.tll 

cities  program;  Puerto  Rico;  comments  by  1-2-81 

73509 

n-5-80  /  Allocation  of  consolidated  Federal  income  tav 
liability  by  registered  holding  companies  and  their 

Federal  Housing  Commissioner — Office  of  the  Assistant 

subsidiaries;  comments  by  12-31-80 

Secretary  for  Housing— 

75182 

11-14-80  /  Interim  notice-of-sales  foim  for  transactions. 

72697 

11-3-80  /  Low-income  housing;  Section  8  existing  housing 

comments  by  12-31-80 

assistance  payments  program;  eviction  procedures; 

SELECTIVE  SERVICE  SYSTEM 

comments  by  1-2-81 

" 

80125 

12-3-80  /  Revision  of  regulations,  diafl;  comments  by 

72688 

11-3-80  /  Minimum  property  standards:  particleboard 

1-1-81 

interior  stair  treads  and  certification  program:  comments 

by  1-2-81 

TRANSPORTATION  DEPARTMENT 

72668 

n-3-80  /  Proposed  Use  of  Materials  Bulletin  No.  7()a 

Coast  Guard— 

Particleboard  Interior  Stair  Treads  and  Certifii;ali(m 

73716 

11-6-80  /  Radar  observer  endorsement:  denuinslr.ition  nf 

Program;  comments  by  1-2-81 

skills:  comments  by  12-31-80 

[Corrected  at  45  FR  73512,  Nov.  5.  1980J 

Federal  Aviation  Administration — 

75098 

11-13-80  /  General  Operating  and  Flight  Rules:  issuance  of 

INTERIOR  DEPARTMENT 

Notices  to  Airmen,  for  commimicating  emergency  flight 

Indian  Affairs  Bureau— 

rules;  comments  by  12-29-80 

79094 

11-28-80  /  Heritage  preservation:  comnKmts  period 

Fed(!ral  Highway  Administration — 

extended  to  12-30-80 

71990 

10-30-80  /  Urban  transportation  planning:  comments  by 

« 

[See  also  45  FR  60923,  9-15-80] 

12-30-80 

82667 

12-16-80  /  Provision  of  funds  to  tribes  for  payment  of  a 

Office  of  the  Secretary— 

private  attorney's  legal  services:  comments  by  1-1-81 

70261 

10-23-80  /  Yacht  documentation  fees,  comments  by 

- 

12-29-80 

Surface  Mining  Reclamation  and  Enforcement  Offici — 

Urban  Mass  Transportation  Administration — 

71371 

10-28-80  /  Abandoned  Mine  Lands  Reclamation  Program: 

71990 

10-30-80  /  Urban  transportation  planning:  comments  b\ 

comments  by  1-3-81 

12-30-80 

74943 

11-3-80  /  Commonwealth  of  Pennsylvania's  abandoned 

TREASURY  DEPARTMENT 

mine  land  reclamation  plan:  comments  by  1-.3-81 

Comptroller  of  the  Currency  — 

82276 

12-15-80  /  Resubmitted  Iowa  permanent  ritgulatory 

79493 

•12-1-80  /  Adjiist.ible-rate  mortgHges;  comments  extendi;d 

program:  conmients  by  12-31-80 

to  12-30-80 

73512 

11-5-80  /  West  Virginia:  abandoned  mine  lands 

[Originally  published  at  45  FR  64196.  9-29-80[ 

reclamation  program;  comments  by  1-3-81 

71571 

10-29-80  /  Fiduciary  poweis  of  national  banks  and 

INTERSTATE  COMMERCE  COMMISSION 

collective  investment  funds;  commenis  by  12-31-80 

79122 

11-28-80  /  Improvement  of  TOFC/COFC  regulation: 

75669 

ll_17-80  /  Securities  Exchange  Act  Disclosure  Rules 

comments  by  12-29-80 

applicable  to  corporations  other  than  banks;  comments  by 

1-2-81 

Internal  Revenue  Service— 

JUSTICE  DEPARTMENT 

Attorney  General — 

71367 

10-28-80  /  Investment  credit  for  qualified  rehabilitated 

79095 

^11-28-80  /  Standards  for  inmate  grievance  procedures; 

buildings;  comments  by  12-29-80 

comments  by  12-29-80 

UNITED  STATES  REGULATORY  COUNCIL 

LABOR  DEPARTMENT 

62304 

9-18-80  /  Guidelines  for  entries  for  the-Calendar  of 

Occupational  Safety  and  Health  Administration — 

Federal  Regulations:  comments  by  12-30-80 

75238 

11-14-80  /  Occupational  safety  and  health  for  conveyors; 

DeadI 

nes  for  Comments  on  Proposed  Rules  for  the  Week 

reopening  of  record  to  introduce  new  information: 

of  January  4  Through  January  10, 1980 

comments  by  12-29-80 

ACTION 

75232 

11-14-80  /  Walkaround  compensation:  comments  by 

80840 

12-8-80  /  Prohibitions  on  electoral  and  lobbying  actisities: 

12-29-80 

comments  by  1-7-81 

VIU 
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AGRICULTURE  DEPARTMENT 

Animal  and  Plant  Health  Inspection  Serviic; — 

73079        11-4-80  /  Revision  of  tetanus  toxoid  poteni  v  test: 
comments  by  1-5-81 

Food  Safety  and  Quality  Service — 

^^^     M^ ^'^  It  ,..  Ill 


60319       12-4-80  /  Maine  application  for  interim  authorization, 

phase  I,  hazardous  waste  management  program;  commenis 
by  1-10-81 

80559       12-5-80  /  Oregon  Implementation  Plan,  proposed  re\  ision; 
comments  by  1-5-81 

66726       10-7-80  /  Zone-depleting  Chlorofluorocarbons;  proposed 


Federal  Register  /Vol.  45.  No.  249  /  Wednesday,  December  24,  1980  /  Reader  Aids 


IX 


73095       11-4-80  /  Frozen  lobsters,  rock  lobsters,  spiny  lobsters  and 

slipper  lobsters;  establishment  of  standards:  comments  by 

1-5-81 
74374        11-7-80  /  Intent  to  amend  performance  standards  for  laser 

products;  comments  by  1-6-81 
74158       11-7-80  /  Restrictions  on  sale,  use  and  distribution  of 

aloha-fetonrotein  test  kits:  comments  by  1-6-81 


67103 


73688 


10-9-80  /  joint  petition  for  rulemaking  by  Transamerica 
Airlines,  Inc,  and  World  Airways,  Inc.  to  allow  certificate 
holders'  operations  to  be  conducted  under  a  flight 
operations  control  system:  comments  by  1-7-81 
11-6-80  /  Petitions  for  rulemaking,  summary  of  petitions 
received  and  dispositions  of  petitions  denied-  comments 
by  1-6-81 


VIU 
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73079 

73947 
71365 

\ 
81210 

73087 
73092 

81213 
73963 


73684 

71746 
80125 

81211 
81063 

73696 

73971 
81069 
73967 
73702 
80558 
80314 
80315 


AGRICULTURE  DEPARTMENT 

Animal  and  ['lant  Health  In.spection  Serxirc; — 

11-4-80  /  Revision  of  telanus  tnxold  potency  li'sl: 
common  Is  by  1-5-81 

Food  SafiMy  and  Quality  Servico — 

11-7-80  /  Accredited  laboratoiy  program  foi  nii;,il  .iiul 
poultry  products  inspection:  comments  by  1-6-81 

10^28-80  /  Net  weight  labeling:  meal  and  poultry; 
comments  by  1-5-81 

[Originally  published  at  45  FR  53002,  8-8-8()| 

Soil  Conservation  Service — 

12-10-80  /  Great  Plains  Conservation  Pio^^i.iin.  i'\  .ihi.ilion: 
comments  by  1-5-81 

CIVIL  AERONAUTICS  BOARD 

1 1-4-80  /  Classification  and  exemption  of  air  l,i\i 
ofienitors;  dual  authority:  comments  by  1-5-81 

11-4-80  /  Rules  of  conduct  in  Bo.ird  proi  i(Hiin;-:s: 
comments  by  1-5-81 

DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 

12-10-80  /  Education  assistance  eliyiliility,  chaiacter  ol 
discharge:  conmients  by  1-7-81 

EDUCATION  DEPARTMENT 

11-7-80  /  Provisions  for  election  to  local  advisoiy 
committees  of  ovrseas  dependents'  schools:  c:oninieiiK  li\ 
1-6-81 

ENERGY  DEPARTMENT 

Consi;rvati()n  and  Solar  Energy  Office — 

11-6-80  /  Electric  and  hybrid  vehicle  reseaich 

development,  and  demonstration  program:  eqiiKahni 

petroleum  based  fu(;l  economy  calculation:  comminils  li\ 

]-,5-81 

tt 

10-29-80  /  Price  support  loans  for  muniijjial  w.isii'  ericigy 

projects:  comments  liy  1-.5-81 

Federal  Energy  Reguliilory  Commission — 

12-.3-80  /  NaturHl  Gas  Policy  Act  of  1978:  allei native  (m:\ 
price  ceilings  for  increnienttil  pricinj;:  i  onii'enl  |i(!.iir)i! 
extended  to  1-9-81 

{Originally  published  al  45  TO  74505.  ^^-V^-Hn\ 

12-10-80  /  Natural  Gas  Poiii  y  Act  of  1978.  ,i!lrri;,.'.n  e  fur! 
price  ceilings  for  incrennjn!,il  pricing:  comnien's  b\  1  -!)-  HI 

|5rc  ij.s'u  45  FR  74505.  11-10-80] 

12-9-HO  /  Pi'ocedurcs  for  jurisdiction.!!  .ig.;ni  iei  to  siiliinil 
rei  onmiunilations  of  are, is  for  dcsign.tlion  ,is  '.t^ht 
formations:  comments  by  1-5-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

11-6-80  /  C.iliforiiiii  Stale  impli'mi-nlation  plan  revision: 
Amador,  El  IJorado.  Ne\.ida.  Pl.icer,  and  ruolimine 
Counties:  coinments  by  1-,5-Bl 

11-7-80  /  Consideration  of  approval  of  revision  to  New 
jersey  Slate  Implement, ilion  I'lan:  cuniments  by  !-0-H1 

12-9-80  /  Consideration  of  di:a(llii->(>s  for  reMsion  nf 
Illinois  Si. lie  biiplementalion  plan:  commen!:-  by  l-8-)il 

11-7-80  /  Consider. ilion  of  re\  isions  to  ('.iliiornia  Sl.ile 
Implement. ilion  Pliin:  comments  by  1-6-81 

1 1-6-80  /  Designation  of  are. is  for  air  ijj..lil>  pl,i:iiiing 
purposes:  Stale  of  loua:  conv.nents  by  1-5-lil 

12-,5-80  /  Idaho  bnpli'inenl.ilioii  Plan:  piopisiii  levi-jion: 
commcnls  by  1-5-81 

12-4-80  /  Implcmi'Mlalion  [jlins.  \urtli  C,iro!ina.  ,iir 
qu.ilily  SMi\eillan(:e  plan:  comments  In  I-.t-HI 

12^-80  /  Implemenlalitm  plans.  North  C.iiohn.i.  .ippro\,ii 
"f  p'-tf  revisions:  comments  In  1-5-81 


60319       12-4-80  /  Maine  application  for  interim  authorization. 

phase  I.  hazardous  waste  management  program:  comments 
by  1-10-61 

80559       12-5-80  /  Oregon  Implementation  Plan,  proposed  i-ovision: 
comments  by  1-5-81 

66726       10-7-80  /  Zone-depleting  Chlorofluorocarbons;  proposed 
production  restriction:  comments  by  1-5-81 

79117  11-28-80  /  South  Carolina's  application  for  interim 
authorization,  phase  1,  hazardous  waste  management 
program;  comments  by  1-6-81 

73696       11-6-80  /  State  Implementation  Plans;  approval  of  ]<i;)2 
ozone  and  carbon  monoxide  plan  revisions  for  areas 
needing  an  attainment  date  extension;  comments  by 
1-5-81 

791 18  n-28-fiO  /  Tennessee's  application  for  interim 
authorization,  phase  I,  hazardous  waste  management 
program;  comments  by  1-5-81 

FEDERAL  COMMUNICATIONS  COMMISSION 

81797       12-12-60  /  AM  stereo  broadcasting  proceeding;  comments 
by  1-9-81 

lOriginally  published  at  45  FR  59350,  9-9-80] 

59350       9-9-80  /  AM  stereophonic  broadcasting;  reply  comments 
by  1-8-81 

6301 1       9-23-80  /  Cable  television  systems  and  divestiture 
requirement;  comments  by  1-8-81 

[Comment  period  extended  at  45  FR  81217, 12-10-80| 

71628       10-20-80  /  Changes  in  the  corporate  structure  and 
operations  of  COMS.AT:  reply  comments  by  1-9-81 

79842       12-2-80  /  FM  broadcast  station  in  Santa  Barbara.  Cilif. 
reply  comments  period  extended  to  1-5-61 

[.See  also  45  FR  28770,  4-11-80] 

71393       10-28-80  /  FM  broadcast  station  in  South  bake  Tahoe. 
Calif.,  tiible  of  assignments:  reply  comments  by  1-9-81 

55491       8-20-80  /  FM  quadraphonic  broadcasting;  reply  comments 
by  1-9-81 

70023       10-22-80  /  Improvements  to  UHF  television  receptio.r. 
comments  by  1-5-81 

79518       12-1-80  /  Inquiry  reliiling  to  the  C6mmission's  radio 

operator  licensing  program;  reply  comments  extended  Id 
1-5-81 

jOrlginally  published  al  45  FR  ,54778,  8-18-80| 

65639       ]l)-,3-80  /  Maritime  radio  services;  public  coast  stations 

operating  on  frequencies  below  27,500  kHz.  establishnn-nl 
limitation  removed:  reply  comments  by  1-9-81 

79516        12-1-80  /  Radio  broadcast  services  TV  channels  5  and  l> 
and  FM  channels  251-300  in  the  State  of  Hawaii:  repl\ 
comments  by  1-9-81 

74946  n-13-80  /  TV  broadcast  station  in  East  St.  bouis.  111. 
changes  in  table  of  .■issignments;  reply  comments  by 
1-4-81 

70921        10-27-80  /  TV  broadcast  station  in  Victoria.  Tex..  (  h,i:-!j.;rs 
in  table  of  assignments:  reply  comments  by  1-4-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

73092        11—1-80  /  Canned  sardines  and  sardine-type  products: 
establishment  of  standards:  comments  by  1-5-81 

59540       9-9-80  /  Establishment  of  conditions  under  which  over 
Ihe-counter  (OTC)  aiilhelmintic  drugs  products,  which 
destroy  pinworms.  are  generally  recognized  as  safe  and 
effective  and  not  misbranded;  reply  comments  by  1-7-81 

[Corrected  at  45  FR  05(i09.  10-3-80[ 

71366        10-28-80  /  Food  labeling:  net  weight  labeling 
re(|iiirements:  comments  by  1-5-81 

[Originally  published  ,il  45  FR  5.3023.  8-6-80) 


73095       11-4-80  /  Frozen  lobsters,  rock  lobsters,  spiny  lobsters  and 
slipper  lobsters:  establishmeni  of  standards:  comments  by 
1-5-81 
74374        11-7-80  /  Intent  to  amend  performance  standards  for  laser 

products:  comments  by  1-6-81 
74158       11-7-80  /  Restrictions  on  sale,  use  and  distribution  of 
alpha-fetoprotein  test  kits:  comments  by  1-6-81 
Public  Health  Service— 
76497        11-19-60  /  Indian  health;  revision  of  regulations: 
comments  by  1-5-81 

Health  Care  Financing  Administration— 
74174       11-7-80  /  Clinical  laboiatories:  quality  control  standards 
for  alpha-fetoprotein  test  kits:  comments  by  1-6-81 
HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 
Office  of  the  Secretary— 
73454       11-4-80  /  Nondiscrimination  rules  on  basis  of  age  in 
programs  or  activities  receiving  Federal  financial 
assistance  from  HUD:  comments  by  1-5-81 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service— 
81081        12-9-80  /  Proposed  addition  of  national  wildlife  refuges  to 
the  bst  of  open  areas  for  migratory  bird  hunting,  upland 
game  hunting  and  big  game  hunting:  comments  by  1-6-81 
66410       10-6-80  /  Proposed  threatened  status  for  the  Madison 
Cave  Isopod;  comments  by  l-,5-81 
Land  Management  Bureau— 
83580       12-19-80  /  Crazing  regulations  amendmrnls:  comments  by 
1-9-81 

Surface  Mining  and  Reclamation  Enforcement  Office— 
81526       12-10-80  /  Coal  processing  waste  banks  performance 

standards:  comments  by  1-10-81 
83544       12-19-80  /  West  Virginia  Permanent  Regulatory  Program 
(resubmitted);  comments  by  1-6-81 
INTERSTATE  COMMERCE  COMMISSION 
76718       11-20-80  /  Railroad  cost  accounting  system  compliance 

with  uniform  system  of  accounts;  comments  by  1-5-81 
81217       12-10-80  /  Railroad  cost  recovery  index,  general  rate 
increases;  comments  by  1-9-81 

NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 
74499       11-10-80  /  Space  transportation  system,  insurance  and 
indemnification  of  NASA  space  vehicle  u.sers;  comments 
by  1-9-81 

NUCLEAR  REGULATORY  COMMISSION 
73060       11-4-80  /  Electric  Utilities:  petition  for  rulemaking 
published;  comments  by  1-5-81 
PANAMA  CANAL  COMMISSION 
80313        12-4-80  /  Order  of  passage  of  vessels  through  the  Panama 
Canal;  comments  by  1-5-81 
POSTAL  SERVICE 
79104       11-28-80  /  Proposed  expansion  of  ZIP  Code  system  by 
adding  a  hyphen  and  four  new  numbers:  comments  by 
1-5-61 

RAILROAD  RETIREMENT  BOARD 
74510       11-10-80  /  Statutory  lien  where  sickness  benefits  paid: 
comments  by  1-9-81 

SECURITIES  AN6  EXCHANGE  COMMISSION 
69479        10-21-80  /  Individualized  investment  management 
services:  comments  by  1-9-81 
TRANSPORTATION  DEPARTMENT 
Federal  Aviation  Administration— 
80460       12-4-80  /  Commuter  pilot-in-command  opeiating 

experience  requirements  and  extension  of  compliance  date 
for  instrument  rating  requirement:  comments  by  1-5-81 
67283       10-9-80  /  Flight  crewmember  flight  and  duty  time 

limitations  and  rest  requirements:  reply  comments  period 

extended  to  1-10-81 

fScf  also  44  FR  53310.  H-ll-HOl 


67103       10-9-80  /  joint  petition  for  rulemaking  by  Transamerica 
Airiincs.  Inc.  and  Worid  Airways.  Inc.  to  allow  certificate 
holders'  operations  to  be  conducted  under  a  flight 
operations  control  system:  comments  by  1-7-81 
73688       11-6-80  /  Petitions  for  rulemaking,  summary  of  petitions 
received  and  dispositions  of  petitions  denied-  comments 
by  1-6-81 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and  Firearms  Bureau— 
73692        11-6-80  /  Finger  Lakes  Viticultural  Area,  establishmeni: 

comments  by  1-5-81 
73692        11-6-80  /  "Tied-house"  regulations  credit  to  retailers  in 
arrears:  comments  by  1-5-81 
Internal  Revenue  Service — 
73512       11-5-60  /  Crude  oil  windfall  tax:  tax  deposits  and  refunds 
based  on  the  net  income  limitation:  comments  by  1-5-81 
VETERANS  ADMINISTRATION 
81213        12-10-80  /  Educational  assistance  eligiblity.  character  of 

discharge:  comments  by  1-7-81 
81068       12-9-80  /  Payment  of  educational  assistance  allowance  to 
participants  in  the  Veterans'  Educational  Assistance 
Program  on  active  duty:  comments  by  1-7-61 
81787       12-12-80  /  Government-furnished  headstones  or  markers: 
increase  in  payment  comments  by  1-9-81 

Next  Week's  Meetings 

INTERIOR  DEPARTMENT 

Land  Management  Bureau— 
81890       12-12-80  /  Baker  District  Advisory  Council.  Baker.  Oreg. 

(open),  1-2-81 

NUCLEAR  REGULATORY  COMMISSION 
80214       12-3-80  /  Decontamination  of  Three  Mile  Island.  Unit  2. 

Advisory  Panel.  Harrisburg,  Pa.  (open).  12-30-80 

RAILROAD  RETIREMENT  BOARD 
80220        12-3-80  /  Actuarial  Advisory  Committee,  railroad 

retirement  acounts.  Chicago.  III.  (open),  12-30-80 

Next  Week's  Public  Hearings 

ENVIRONMENTAL  PROTECTION  AGENCY 

79117  11-28-80  /  South  Carolina  application  for  interim 
authorization,  phase  I,  hazardous  waste  management 
program,  Columbia.  S.C..  12-30-80 

79118  11-28-80  /  Tennessee's  application  for  interim 
authorization,  phase  1.  hazardous  waste  management 
program.  Nashville,  Tenn..  12-29-80 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation  and  Enforcement  Office— 
81526       12-10-80  /  Coal  processing  waste  banks  performance 

standards,  Washington.  D.C.,  12-29-80 
82276        12-15-80  /  Iowa  regulatory  program.  Des  Moines.  Iowa. 

12-30-80 

List  of  Public  Laws 

Last  Listing,  December  23, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws"!  from  the  Superintendent 
of  Documents,  U.S.  Government  Printing  Office.  Washington,  D.C. 
20402  (telephone  202-275-3030). 
H  R  2170  /  Pub.  L.  96-559    To  provide  for  the  reimbursement  ot 

legal  expenses  incurred  by  the  city  ol  Fairfax  with  respect  to 
a  1971  entry  and  search  by  employees  of  the  Federal 
Government.  (Dec.  22,  1980;  94  Stat.  3264)  Price  $1. 
H  R  5487  /  Pub.  L.  96-560    To  designate  certain  National  Forest 
System  lands  in  the  States  of  Colorado,  South  Dakota, 
Missouri,  South  Carolina,  and  Louisiana  for  inclusion  in  the 
National  Wilderness  Preservation  System,  and  for  other 
purposes  (Dec.  22,  1980;  94  Stat.  3265)  Price  SI. 25 
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S.  2163  /  Pub.  L  96-561    To  provide  for  the  conservation  and  83674 

enhancement  of  the  salmon  and  steelhead  resources  of  the 
United  States,  assistance  to  treaty  and  nontreaty  harvesters 
of  those  resources,' and  for  other  purposes.  (Dec.  22,  1980; 
94  Stat.  3275)  Price  S1. 75.  82359 

S.  1824  /  Pub.  L.  96-562    To  designate  the  "John  D.  Larkins,  Jr., 


12-19-80  /  HHS/NIH— Allergy  and  Infectious  Diseases 
National  Advisory  Council,  Subcommittees  on  Allergy  and 
Immunology  and  Microbiology  and  Infectious  Diseases, 
Bethesda,  Md.  (partially  open),  1-29  and  1-30-81 

12-15-80  /  HHS/NIH— Arthritis,  Metabolism,  and 
Digestive  Diseases  National  Advisory  Council,  Bethesda, 


82354 


83172 
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12-15-80  /  EPA— Muni(:i[),il  vv.istewaler  tieiitnient  works: 
construction  griints.  consolidated  guiii.tnrc  for  faciliU 
planning:  comments  by  1-29-81 

12-17-60  /  IIHS— Adoption  assistance  and  child  welf.nc; 
demonstration  project  assisting  those  wishing  to  comment 
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S.  2163  /  Pub.  L  96-561    To  provide  for  the  conservation  and 

enhancement  of  the  salmon  and  steelhead  resources  of  the 
United  States,  assistance  to  treaty  and  nontreaty  harvesters 
of  those  resources,' and  for  other  purposes.  (Dec.  22,  1980; 
94  Stat.  3275)  Price  S1. 75. 

S.  1824  /  Pub.  L.  96-562    To  designate  the  "John  D.  Larkins,  Jr., 
Federal  Building"  (Dec.  22,  1980;  94  Stat.  3303)  Price  S1. 

Documents  Relating  to  Federal  Grant  Programs 

This  is  a  list  of  documents  relating  lo  Federal  grant  programs  which 
were  published  in  the  Federal  Register  during  the  previous  week. 

RULES  GOING  INTO  EFFECT 

83497       12-19-80  /  EPA — Grants  for  construction  of  IreHtmenl 
works;  final  rule;  effective  12-19-80 

82828       12-16-80  /  Labor — Federal  standards  for  federally  funtlud 
grants  and  agreements  relating  to  public  contracts  and 
property  management;  effective  12-16-80 

[Comments  by  2-17-81) 

DEADLINES  FOR  COMMENTS  ON  PROPOSED  RULES 

82272  12-15-80  /  HUD/CPD— Community  development  block 
grants,  entitlement  grants;  comments  by  2-13-81 

82273  12-15-80  /  HUD/FHC — Review  of  applications  for  housing 
assistance  and  allocation  of  housing  assistanr.e  funds; 
comments  by  2-13-81 

83554        12-19-80  /  HHS/PHS— Project  grants  for  Comnninity 
Health  Centers;  comments  by  2-17-81 

83566       12-19-80  /  HHS/PHS— Project  grants  for  .Mjonint  i  fiNilth 
Centers;  comments  by  2-17-81 

83998        12-19-80  /  Labor — Implementation  of  Federal 

Management  Circular  governing  allowability  of  costs 
incurred  by  State  and  local  governments  in  administering 
Federal  financial  assistance  programs;  conin>ents  by 
1-19-81 

83914       13-19-80  /  Labor/ WH — Labor  standards  on  projects  or 
productions  assisted  by  grants  from  the  National 
FoundatioH  for  the  Arts  and  the  Humamlies;  commenlR  by 
2-17-81 

APPLICATIONS  DEADLINES 

82299       12-15-80  /  Commerce/MBDA— Financial  assistance 
application  to  operate  four  New  York  region  projects; 
apply  by  1-15-81 

83307       12-18-80  /  Commerce/VIBDA— Northern  and  Central 
!       Florida;  operation  of  General  Business  Service  Center; 
apply  by  1-13-81 

83307        12-18-80  /  Commerce/MBDA— Pittsburgh,  Pa.  SMSA: 

operation  of  General  Business  Services  Program;  apply  by 
1-16-81 

83156       12-17-80  /  Commerce/NOAA— Fisheries  ilevehjpment. 

strengthening  of  industry,  and  increasing  supply-  available 
to  consumers,  availability  of  Saltonst. ill-Kennedy  funds. 
apply  by  2-13-81 

83025        12-17-80  /  HHS/HSA— Gener.il  family  planning  training. 
availability  of  project  grants;  correction:  apply  by  4-1-81 

\Soe  also  45  FR  7i432,  10-28-80] 

82361        12-15-80  /  HUD/CPD— Small  multifamily  r(.'ntal  property 
r(!habilitali(m  demonstration  progiam;  apply  by  ,3-6-81 

MEETINGS 

83307        12-18-80  /  Commerce/MBDA- Pittsburgh,  Pa,,  SMSA; 
operation  of  General  Business  Services  Program; 
Pittsburgh.  Pa.,  12-29-80 

82358       12-15-80  /  HHS/NIH— Aging  National  Ailvisor\  Council, 
Bethesda,  Md.  (partially  open),  1-29  and  l-.'iO-Hl 


83674       12-19-80  /  HHS/NIH— Allergy  and  Infectious  Diseases 

National  Advisory  Council,  Subcommittees  on  Allergy  and 
Immunology  and  Microbiology  and  Infectious  Diseases. 
Bethesda,  Md.  (partially  open),  1-29  and  1-30-81 

82359       12-15-80  /  HHS/NIH— Arthritis,  Metabolism,  and 

Digestive  Diseases  National  Advisory  Council,  Bethesda, 
Md.  (partially  open),  1-14  through  1-16-81 

83673       12-19-80  /  HHS/NIH— Biometry  and  Epidemiology 

Contract  Review  Committee,  Bethesda,  Md.  (partially 
open).  1-29-81 

83673  12-19-80  /  HHS/NIH— Cancer  Biology  and  Diagnosis 
Division  of  the  Board  of  Scientific  Counselors,  Frederick. 
Md.  (partially  closed),  1-29  through  1-31-81 

83674  12-19-80  /  HHS/NIH— Cancer  Special  Program  Advisory 
Committee,  Bethesda,  Md.  (partially  open).  3-12  and 
3-13-81 

83674  12-19-80  /  HHS/NIH— Clinical  Cancer  Education 
Committee,  Bethesda,  Md.  (partially  open),  2-25  and 
2-26-81 

83673  12-19-80  /  HHS/NIH— Environmental  Health  Sciences, 
National  Council  (Board  of  Scientific  Counselors), 
Research  Triangle  Park,  N.C.  (partially  closed),  1-28  and 
1-29-81 

83675  12-19-80  /  HHS/NIH— Environmental  Health  Sciences 
National  Advisory  Council,  Research  Triangle  Park.  N.C, 
(partially  open),  1-19-81 

83675  12-19-80  /  HHS/NIH— Eye  National  Advisory  Council, 
Bethesda,  Md.  (partially  open),  1-18  through  1-21-81 

83676  12-19-80  /  HHS/NIH— General  Medical  Sciences  National 
Advisory  Council,  Bethesda,  Md.  (partially  open),  1-29  and 
1-30-81 

83674  12-19-80  /  HHS/NIH— Resources,  Centers,  and 
Community  Activities  Division  of  the  Board  of  Scientific 
Counselors,  Silver  Spring,  Md.  (open),  1-29  and  1-30-81 

83676  12-19-80  /  HHS/NIH— Toxicology,  National  Programs, 
Board  of  Scientific  Counselors,  Research  Triangle  Park, 
N.C.  (partially  open),  1-15  and  1-16-81 

83677  12-19-80  /  Intergovernmental  Relations  Advisory 
Commission — Meeting  to  discuss  policymaking  by  Office 
of  Management  and  Budget.  Chicago,  111.  (open),  1-8  and 
1-9-81 

83068       12-17-80  /  NFAH — National  Council  on  the  Arts  Media 
Arts  Panel  (Film/Video  Production),  Washington,  D.C. 
(closed),  1-5  through  1-7-81 

83068       12-17-80  /  NFAH— National  Council  on  the  Arts,  Special 
Projects  Panel  (Inter-Arts  Program),  Washington,  D.C, 
(partially  open),  1-5  and  1-6-81 

83068       12-17-80  /  NSF— Behavioral  and  Neural  Sciences 

Advisory  Committee,  Anthropology-Systematic  (Museum) 
Collections,  Washington.  D.C.  (closed),  1-29  and  1-30-81 

83068  12-17-80  /  NSF— Environinental  Biology  Advisory 
Committee,  Ecological  Sciences  Subcommittee, 
Washington,  D.C.  (closed),  1-21  through  1-23-81 

83069  12-17-80  /  NSF— Environmental  Biology  Advisory 
Committee,  Population  Biology  and  Physiological  Ecology 
Subcommittee,  Washington,  D.C.  (closed).  1-29  and 
1-30-81 

83069        12-17-80  /  NSF— Environmental  Biology  Advisory 
Committee.  Systematic  Biology  Subcommittee, 
Washington,  D.C.  (partially  open),  1-15  and  1-16-81 

83069       12-17-80  /  NSF— Physiology,  Cellular,  and  Molecular 

Biology  Advisory  Committee,  Cell  Biology  Subcommittee. 
Washington,  D.C,  1-21  through  1-23-81 

83069       12-17-80  /  NSF— Social  and  Economic  Scienci;  Advisory 
Committee,  Executive  Committee,  Washington,  DC. 
(closed).  1-9  and  1-10-81 
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OTHER  ITEMS  OF  INTEREST 
82354        12-15-80  /  EPA— Municip.il  u.isli'U.iler  li  citrncnt  uoiks; 

construction  grants,  consolidated  guidance  fm  facilit\ 

planning;  commetits  by  1-29-81 
83172        12-17-80  /  IIHS— Adoption  assistance  and  (;hild  welfare; 

demonstration  project  assisting  those  wishing  to  comment 

on  proposed  regulations 
83816        12-19-80  /  HIIS— Semiininu.d  iigenda  of  regulations 
83670       12-19-80  /  HMS/ADAMIIA— Filing  of  .innu.d  reports  oi 

advisory  committees 
83676        12-19-80  /  III  IS/MH— Rcncv\al  of  .N.ition.il  Cancer 

Institute  Committees 
822.73        12-15-80  /  Hl'D/Sec'v— Small  cities  housing  assistance 

plan;  congressional  uai\('i  request 
83699       12-19-80  /  OMB— Fedc  lal  Donu-stic  .AssistaiK  e  Progr.im: 

comments  by  2-l)-K1 
83701        12-19-80  /  OMB— Memorandum  on  Fedt.Tal  supi)orl  for 

hospital  construction  in  oxcrbedded  areas 
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Privacy  Act  of  1974;  Systems  of 
Records:  Annual  Publication, 
Deletions,  Revisions 


implementing  the  new  treaty,  the  Canal 
Zone  Government  ceased  operation  and 
the  Panama  Canal  Company  was 
replaced  by  a  new  United  States  agency, 
the  Panama  Canal  Cotnmission.  By  the 


access  procedures.  The  categories  of 
individuals  and  categories  of  records 
covered  in  the  systems  have  also  been 
revised,  where  applicable,  to  reflect 
reductions  in  scope. 


Wednesday 
December  24, 


1980 


Part  II 


Panama  Canal 
Commission 

Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records 
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Dated:  December  10,  1980. 

Fernando  Manfredo,  Jr., 

Acting  Adminislrolor.  I'ananici  Canal 
Conwiission. 

SYSTEMS  DELETED: 


PCC-CZG/CACP-2 

PCC-CZG/CACU-6 

PCC-CZG/CACU-8 

PCC-CZG/CAI.M-1 

PCC-CZG/CALS-1 

PCC-CZG/CALS-5 

PCC-CZG/CALS-6 


pa:/GS(;p-2 

PCC,AMSK-2 
PCC:/A.MSE-1 

pcc/c;si.M-i 

PCC/AMSA-1 
PCC/AMSA-.l 
PCC/AMSA-4 
urr /r:ci)i  _i 


Alphabetical  Title  Listing  of  Panama  Canal 
Commission 

Notices  of  Systems  of  Records 

Accounts  Payable  Disbursement  Records. 
PCC/FMAC-8 


\mr\\\r\ici    Ro^oi\r'jKlc 


■^r-At,   unr  iv\A  \n   1 
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PANAMA  CANAL  COMMISSION 

Privacy  Act  of  1974;  Systems  of 
Records:  Annual  Publication, 
Deletions,  Revisions 

agency:  Panama  Canal  Commission. 
action:  Deletions  and  revisions  to 
Panama  Canal  Commission  systems  of 
records;  and  annual  publication. 

summary:  The  Panama  Canal 
Commission  is  required  by  the  Privacy 
Act  of  1974.  5  U.S.C.  552a(e)(4),  to  give 
annual  notice  in  the  Federal  Register  of 
the  existence  and  character  of  records  it 
maintains.  An  interim  notice  appeared 
at  44  FR  55679  (September  27. 1979) 
informing  the  public  that  the  systems  of 
records  of  the  Panama  Canal  Company 
and  the  Canal  Zone  Government  (the 
predecessors  of  the  Panama  Canal 
Commission)  would  remain  in  effect 
until  publication  of  the  revised  systems 
of  records  of  the  Panama  Canal 
Commission  could  be  accomplished. 

The  most  recent  full-text  publication 
in  the  Federal  Register  of  the  Canal 
agencies'  systems  of  records  appeared 
at  42  FR  48182  (September  22, 1977).  A 
notice  of  incorporation  by  reference 
appeared  at  42  FR  43641  (September  26, 
1978).  The  purpose  of  this  notice  is  to 
identify  the  administrative  changes  to 
these  systems  required  as  a  result  of 
entry  into  force  on  October  1. 1979,  of 
the  Panama  Canal  Treaty  of  1977  and 
related  agreements.  This  notice  also 
serves  to  meet  the  Privacy  Act 
requirements  for  annual  publication  of 
notices  of  systems  of  records,  and  has 
the  effect  of  establishing  systems  of 
records  for  use  by  the  Panama  Canal 
Commission. 

DATES:  This  document  fulfills  the 
Privacy  Act  annual  notice  requirements 
for  1980. 

ADDRESS:  K.  E.  Goldsberry.  Agency 
Records  Officer  (Chief,  Administrative 
Services  Division),  Panama  Canal 
Commission.  APO  Miami  34011. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hazel  M.  Murdock.  Assistant  to  the 
Secretary,  Panamal  Canal  Commission. 
Suite  312  Pennsylvania  Building,  425 
13th  St.  N.W..  Washington.  D.C.  2004 
(Telephone:  202-724-0104.) 

SUPPLEMENTARY  INFORMATION:  The 
Panama  Canal  Treaty  of  1977  between 
the  United  States  of  America  and  the 
Republic  of  Panama  took  effect  on 
October  1, 1979.  On  that  date,  the  United 
States  relinquished  and  Panama 
assumed  plenary  jurisdiction  over  the 
area  know^n  as  the  Canal  Zone.  Pursuani 
to  the  Panama  Canal  Act  of  1979,  Pub.  L. 
96-70.  93  Stat.  452.  the  statute 


implementing  the  new  treaty,  the  Canal 
Zone  Government  ceased  operation  and 
the  Panama  Canal  Company  was 
replaced  by  a  new  United  States  agency, 
the  Panama  Canal  Commission.  By  the 
terms  of  the  treaty,  certain  functions 
formerly  performed  by  the  Panama 
Canal  Company/Car.a!  Zone 
Government  were  curtaded, 
discontinued,  or  transferred  to  other 
U.S.  Government  agertctes  or  to 
Panamanian  administration.  For 
example,  the  schooti  an.d  medical 
services  formerly  provtdied  by  the  Canal 
Zone  Government  are  now  being 
provided  by  the  Departmeat  of  Defense. 
This  notice  incorporates  the 
administrative  changes  brought  about 
by  the  Panama  Canal  Treaty  of  1977  and 
the  Panama  Canal  Act  of  1979.  and  has 
the  effect  of  establishing  systems  of 
records  for  use  by  the  Panama  Canal 
Commission. 

As  a  result  of  changes  brought  about 
by  implementation  of  the  Panama  Canal 
Treaty  of  1977,  26  sy5tg:r.5  of  records 
previously  noticed  by  the  Panama  Canal 
Company /Canal  Zoae  Co<.ernment  have 
become  inactive  systert^.s.  i.e..  they  have 
been  retired  to  the  Agency  Records 
Center  for  storage  and  eventual 
disposition  in  accordance  with  Federal 
records  retention  sched'iles.  Although 
the  Panama  Canal  Com.r.ission  will  not 
add  new  records  to  these  systems,  the 
systems  will  continue  to  be  described  in 
the  Commission's  notice  of  Privacy  Act 
systems  of  records.  The  original  titles 
and  alphanumerical  designations, 
descriptions,  and  authorities  cited  for 
these  systems  have  generally  been 
retained.  Changes  have  been  made  to 
update  the  system  location,  authority  for 
maintenance  of  the  system,  system 
manager  and  address,  and  notification 
procedure.  An  alphabetical  listing  and 
full-text  descriptions  of  the  26  inactive 
systems  appear  in  the  latter  part  of  this 
notice. 

Further,  16  systems  of  records  have 
been  deleted  as  a  result  of 
discontinuance  of  authority  to  carry  out 
certain  functions.  The  records  formerly 
contained  in  these  systems  have  been 
destroyed  or  transferred  to  other  U.S. 
Government  agencies.  Two  other 
systems  are  being  deleted  for 
administrative  reasons. 

The  changes  to  the  rer;-.aining  systems 
of  records  are  adm.inistrative  in  nature. 
They  include  modificati.or.s  and 
re\  isions  to  reflect  changes  in  the 
alphanumerical  designations,  authority, 
and  address  of  the  Panama  Canal 
Commission  and.  where  applicable, 
changes  in  location,  system  manager, 
svstem  name,  and  notification  and 


access  procedures.  The  categories  of 
individuals  and  categories  of  records 
covered  in  the  systems  have  also  been 
revised,  where  applicable,  to  reflect 
reductions  in  scope. 

In  addition,  editorial  modifications 
have  been  made  for  the  purpose  of 
completeness,  clarify,  and  correctness. 
For  example,  the  retention  periods  for 
all  systems  have  been  reviewed  and 
updated  where  necessary:  and  general 
routine  use  No.  7,  which  permits 
disclosures  to  officials  of  the 
Government  of  Panama  where 
necessary  for  implementation  of  the 
treaty,  has  been  incorporated  into  the 
specific  routine  uses  for  some  systems, 
where  applicable,  as  a  convenience  to 
users. 

One  Commission  system  was  formed 
by  redesignating  the  system.  Employee/ 
Dependent  Photo-Identification  Cards. 
PCC-CZG/CALS-1,  as  General 
Identification,  Photo-Identification  and 
Purchase  Authority  Records,  PCC/ 
AMSA-1  and  incorporating  certain 
active  residual  elements  of  the  inactive 
system.  Purchase  Authority  Cards.  PCC- 
CZG/ADGS-1. 

Similarly,  the  majority  of  the  records 
contained  in  the  Company/Government 
system  Health,  Medical.  Dental,  and 
Veterinary  Records  Systems.  PCC-CZG/ 
HL-1,  became  inactive  and  were  retired 
to  the  Agency  Records  Center.  The 
remaining  active  records  have  been 
redesignated  Industrial  Health  Records, 
PCC/HL-1. 

These  revisions  and  editorial 
corrections  to  the  Panama  Canal 
Commission's  systems  of  records  do  not 
affect  the  general  character  or  purpose 
of  any  systems  described,  nor  do  they 
expand  the  population  of  individuals  to 
whom  the  systems  apply  or  change  any 
individual  rights.  Since  the 
modifications  merely  provide  a  more 
accurate  description  of  this  agency's 
systems  of  records,  the  revisions  are  not 
deemed  to  be  within  the  purview  of  the 
provisions  of  5  U.S.C.  552a(o)  of  the 
Privacy  Act  and  Office  of  Management 
and  Budget  (0MB)  Circular  A-108 
(Transmittal  Memoranda  Nos.  1  and  3), 
which  require  submission  of  a  report  on 
a  new  system. 

The  descriptions  of  the  systems  of 
records  maintained  by  the  Panama 
Canal  Commission  appear  below, 
preceded  by  a  list  of  the  systems 
deleted,  a  list  of  the  changes  in  the 
alphanumerical  designations,  an 
alphabetical  listing  of  the  active  systems 
of  records,  and  a  statement  of  the 
general  routine  uses  applicable  to  all 
systems. 
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Merit  System  Recruiting.  Exdmining,  and 

PiacemenI  Records,  PCC/PB-1 
Minority  Group  Designator  (MGD)  Record.s. 

PCC/PR-11 
Minority  Group  Designator  Statistical  Data, 

PCC/EO-1 
\fws  Moruuf  Records,  PCC/10-1 


Retirt'nit'nt,  Life  Insurance,  and  Health 
Benefits  Records  Systems  (See  PCC/PR-8) 
U.S.  Government  Vehicle  Operator's 
Iden!ifu.<ilion  and  Material  Handling  Card 
Applic.ition  Files.  PCC/.^MSA-^ 
Vessel  Employee  Record.s.  PCC/GSWT-1 
Youth  I'nit  Name  Index  File.  PCC/GSPlr-12 


the  Office  of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation. 

6.  Information  which  has  a  bearing  on 
the  qualifications  of  professional 
personnel  (such  as  architects,  attorneys. 
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Dated:  December  10, 1980. 

Fernando  Manfredo,  Jr., 

Acting  Administrator.  Panama  Canal 
Commission. 

SVSTEMS  DELETED: 

The  following  systems,  identified  by 
their  alphanumerical  designation  and 
system  name,  have  been  discontinued, 
and  the  records  have  been  destroyed  by 
shredding  or  burning. 

PCC-CZG/CACP-l,  Vital  Installations 

Access  File 
PCC-CZG/CACU-1.  Slate  DeparlmenI  Visa 

Lookout  Book 
PCC-CZG/CACU-2  Immigration  and 

Naturalization  Service  Lookout  Book 
PCC-CZG/CACU-3,  Gustoms  Fuj^itive 

Records 
PCC-CZG/CACU-7,  Seamen's  Locator  List 
PCC-CZG/CAPL-11.  Youth  Unit  Drug  Abuse 

File 
PCC-CZG /CAFS-1.  Mail  Covers 
PCC-CZG/CAPS-3,  Prohibitory  Orders 

Against  Sending  Pandering  Advertisements 

in  the  Mails 
PCC-CZG/ISO-2,  Confidential  Sources  and 

Contacts 
PCC-CZG/ISO-3,  Card  Index  System 
PCC-CZG/ISO-4,  Index  of  Contractor 

Employees 
PGC-CZG/ISO-5,  Biographical  Data  Cards 
PCC-CZG/ lSO-6,  Biographical  Data  Files 
PCC-CZG/SC-5.  Ethyl  Alcohol  Certificates  of 

Purchase 

The  following  systems  were 
transferred  in  their  entirety  to  the  U.S. 
Customs  Service,  Department  of  the 
Treasury;  and  the  Drug  Enforcement 
Agency,  Department  of  Justice: 

PCC-CZG/CACU-4,  Card(;x  File— Smuggling: 
Narcotics;  Violators  or  Suspects  and 
Fugitives 

PCC-CZG/CACU-5.  Cardex  File— Vehicle 
Exporters 

The  following  two  systems  are 
withdravvfn  for  other  administrative 
reasons: 

PCC-CZG/lO-2.  News  Media 
Representatives  (system  does  not  contain 
personal  information  about  individuals  and 
thus  is  not  a  system  of  records  as 
contemplated  by  the  Privacy  Act) 

PCC-CZG /WO-2,  Office  of  the  S<'cretary 
Operating  Unit  Personnel  Files  (this  system 
is  already  covered  h\  the  system  PCC- 
OPR-1.  Operating  Unit  Personnel  Records) 

List  of  Alphanumerical  Changes 

The  following  is  a  listing  of  the 
changes  in  the  alphanumerical 
designations.  The  column  on  the  left 
represents  the  former  designation  and 
the  one  on  the  right  represents  the  new 
designation. 


FormiT 
PCC-CZG/ADGS-2 
PCC-CZG/ADRM-1 
PCC-CZG /ADRM-3 
PCC-CZG /ADRM-4 
PCC-CZG /ADTR-1 


Prcst'nt 
PCC/AMSA-2 
PCC/AMRNt-1 
PCC/AMRM-3 
PCC/AMRVM 
PCC/AMTR-1 


PCC-CZG/CACP-2 

PCC-CZG/CACU-6 

PCC-CZG /CACU-8 

PCC-CZG/CAIA1-1 

PCC-CZG/CALS-1 

PCC-CZG/CALS-5 

PCC-CZG/CALS-6 

PCC-CZG /CAPL-1 

PCC-CZG/CAPL-2 

PCC-CZG/CAPI^3 

PCC-CZC;/CAPL^ 

PCC-CZG/CAPL-5 

PCC-CZG /CAPL-e 

PCC-CZG/CAPL-7 

PCC-CZG /CAPL-8 

PCC-CZG/CAP1^9 

PCC-CZG/CAPL-10 

PCC-CZG /CAPL-1 2 

PCC-CZG /CAPL-1 3 

PCC-CZG/CAPL-15 

PCC-CZG /CAPL-1 6 

PCC-CZG /CAPITIS 

PCC-CZG/CAPL-19 

PCC-CZCi/CAPR-l 

PCC-CZG/CAPR-2 

PCC-CZG/CAPR-3 

PCC-CZG/CAPR-4 

PCC-CZG /CAPS-6 

PCC-CZG /CZPB-1 

PCC-CZG/CZPB-2 

PCC-CZG/CZPB-3 

PCC-CZG/ECCN-1 

PCC-CZG /ECCN-2 

PCC-CZG/ECLE-1 

PCC-CZG/EPCD-1 

PCC-CZG /EPS-1 

PCC-CZG /FVAC-1 

PCC-CZG/FVAC-2 

PCC-CZG /FVAC-3 

PCC-CZG/FVAC-4 

l»CC-CZC;/FVAC-5 

PCC-CZG/FVAC-e 

PCC-CZG/FVAC-- 

PCC-CZG/FVAO-8 

PCC-CZG/FVAC-9 

PCC-CZG /FVAK-1 

PCC-CZG/FVAP-1 

PCC-CZG/FVAP-2 

PCC-CZG/FVAP-3 

PCC-CZG/FVAP-4 

PCC-CZG/FVFI-1 

PCC-CZG/FVGA-1 

PCC-CZG /FVTR-1 

PCC-CZG /FVTR-2 

PCC-CZG /FVTR-3 

PCC-CZG/GE-2 

PCC-CZG/GVEO-1 

PCC-CZG/GVEQ-2 

PCC-CZG/GVLR-1 

PCC-CZG /GVPR-1 

PCC-CZG /GVPR-2 

PCC-CZG /Hl^l 

PCC-CZG/IO-1 

PCC-CZG /lSO-1 

PCC-CZG/MIL-l 

PCC-CZG/MRBLI-1 

PCC-CZG/MRPA-1 

PCC-CZG/MRTO-1 

I>CC-CZC/MRTO-2 

PCC-CZG /OPR-1 

PCC-CZG/OPR-2 

PCC-CZG /PR-1 

PCC-CZG /PR-2 

PCC-CZG/ PR-3 

PCC-CZG /PR-4 

PCC-CZG /PR-5 

PCC-CZG/PR-6 

PGC-CZG/PR-7 

PCC-CZG/PR-fl 

PCC-CZG/PR-11 

PCC-CZG/SC-1 

PCC-CZG/SC-2 

PCC-CZG /SC-3 

PCC-CZG /SF- 1 

PCC-CZG/SF-2 

PCC-CZG/TTWT-1 

PCC-CZG/WO-1 


PCC/GSCP-2 

PCC/AMSK-2 

PCC/A.MSE-1 

PCC/GSI.M-1 

PCC/AMSA-1 

PCC/AMSA-3 

PCC/AMSA^ 

PCC/GSPL-1 

PCC/GSPL-2 

PCC/GSPL-3 

PGC/GSP1.-4 

PCC/GSPL-5 

PCC/GSPL-6 

pcc/c;spi.-r 

PCC/GSPI.-8 

PCC/GSPI.-9 

PCC/GSPL-10 

PCC/GSI'L-12 

PCC/GSPL-1 3 

PCG/GSPL-15 

PCC/GSPL-16 

PCC/GSPL-IB 

PCC/GSF'L-19 

PCC/AEPR-1 

PCC/AEPR-2 

PCC/AF.PR-3 

PCC/AMRM-5 

PCC/AMR.M-fi 

PCC/PB-1 

PCG/PB-2 

PGC/PB-3 

PCC/ECC.N-1 

PCC /ECCN-2 

PCC/ECLE-1 

PCC/GSEP-l 

PCC/EP-1 

PCC/FMAC-1 

pcc/fmac-2 

PCC/FMAC-3 

PCC/FMAC-4 

PCC/FMAf:-.^ 

PCC/FMAC>-fi 

PCC/FTv1AC-7 

PCC/FMAC-8 

PCC/FMAC-9 

PCC/FMAK-1 

PCC/FMAP-1 

PC(./FMAP-2 

PCC/FMAP-3 

PCC/FMAP  4 

PCC /PR -9 

PCG/FM{jA-1 

PCC/FMTR-1 

PCC/FMTR  2 

PCC/FM-rR-3 

PCC/AE-l 

PCC/EO-I 

PCC/EO-2 

PCC/lR-1 

PCC/AUPA-1 

PGC/Al)PA-2 

PCC/llLlH-2 

PCC/IO-1 

PCC/GSlS-1 

PCC/MIL-1 

PCC/MRBL-1 

PCC:'MKP-\  1 

PrCMK)()-l 

pcc/mh;()-2 

PCC/GI'R-l 

PCC/OPR-2 

PCC/PR-1 

PCC /PR-2 

PCC/PR-3 

PCC/IR-4 

PCC/PR-S 

PCC/PR-6 

PCC/PR-7 

PCC/PR-8 

PCC/PR-11 

PCC/GSCS-1 

PCC/CSCS-2 

PCC/GSSP-1 

PCC/HLSF-1 

PCC/HLSF-2 

PCC/GSWT-1 

PCC/W'O-1 


Alphabetical  Title  Listing  of  Panama  Canal 
Commission 

Notices  of  Systems  of  Records 

Accounts  Payable  Disbursement  Records. 

PCC/FMAC-8 
Accounts  Receivable  Records.  PCC/FMAC-2 
Admeasurer  Examination  File.  PCC/MRPA-1 
Appeals,  Grevances.  Complaints,  and 

Assistance  Records.  PCC/PB-2 
Applications  for  Exoneration.  PCC/AMSE-1 
Arrest  Record  File,  PCC/GSPL-13 
Biographical  Data.  PGC/ADPA-1 
Canal  Protection  Division  Activitv  Report 

Files.  PCC/GSCP-2 
Canal  Commission  Awards  and  Service 

Contracts  Control  Records,  PCC/FMAC-7 
Cardex  File-Contraband  Violations,  PCC/ 

AMSE-2 
Cash  Audit  Files.  PCC/FMGA-1 
Cash  Collection  Agents  and  Subagents,  PCC/ 

FMAC-6 
Claims  Files,  PCC/FMAK-1 
Complaints  Against  Policemen  File.  PCC/ 

GSPL-15 
Contractor  Emplovee  Payroll  Records,  PCC/ 

ECCN-2 
Convict  Files,  PCC/GSPL-4 
Delegation  of  Authority  for  Procurement, 

PCC/FMAC-5 
Detective  Confidential  Files,  PCC/GSPL-3 
Disability  Relief,  Retirement  and  Group 

Supplementary  Life  Insurance  Records, 

PCC/PR-1 
Embezzlements,  Burglartes,  and  Cash 

Shortages,  PCC/FMAC-1 
Emergency  Preparedness  Records  (Civil 

Defense/Emergencv  Management),  PCC/ 

ESEP-1 
Employee  Application  for  Outside 

Employment,  PCC/AMSA-2 
Employee  Benefits  Records,  PCC/PR-2 
Emnlovees'  and  Dependents'  Travel  Orders. 

PCC/A.MTR-l 
Equal  Eniplovnient  Opportunity  Complaint 

File.  PCC/EO-2 
Expert  and  Consultant  Records,  PCC/GSSP-1 
Fingerprint  File.  PCC/GSPL-7 
Freedom  of  Information  Act  Requests  for 

Records.  PCC/AMRM^ 
General  Files  of  the  Panama  Canal 

Commission.  AMR,M-1 
General  Identification,  Photo-Identification, 

and  Purchase  Authority  Records,  PCC/ 

A.MSA-l 
Grievances,  Appeals,  and  Adverse  .Actions 

Records.  PCC/lR-2 
Housing  Complaints  File.  PCC/GSCS-2 
Housing  Files,  PCC/GSCS-1 
Incentive  Awards  Program  Files.  PCC/PR-9 
Industrial  Accident  Prevention  Supervisor/ 

Unit  Awards  File.  PCC/HLSF-1 
Industrial  Health  Records,  PCC/HL-1 
Informant  Name  File,  PCC/GSPL-9 
Injury  Compensation  Payroll  Records.  PCC/ 

FMAP-3 
Internal  Revenue  Service  Notice  of  Levy 

Files.  PCC/FMTR-2 
Land  Utilization  Records,  PCC/AMS.A-3 
Law  Enforcement  Case  Report  Files,  PCC/ 

GSPL-1 
Marine  Accident  Reference  CArds,  PCC/    * 

MRTO-1 
Marine  License  Files.  PCC/MRBL-1 
Master  Name  File,  PCC/GSPL--\0 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

General  biographical  data  may  be 
provided  to  interested  members  of 
Congress,  diplomatic  corps,  public 
media,  etc..  consistent  with  official 


employees  and  officials;  local  officials; 
officers  of  local  organizations;  official 
visitors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Telephone  numbers;  addresses; 
Dhotoaranhs;  stenographic  transcriptions 


PCC/AE-1 

SYSTEM  name: 

Statements  of  Employment  and 
Financial  Interest.  PGC/AE-1. 

SYSTEM  LOCATION: 
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Merit  Systum  Recruiling,  Examining,  and 

Placement  Records.  PCC/PB-1 
Minority  Group  Designator  (MGD)  Record.s. 

F'CC/PR-n 
Minority  Group  Designator  StHtistlcal  Data, 

PCC/EO-1 
News  Morgue  Records,  PCC/iO-1 
Operating  Unit  Employment  Inquiry  Files. 

PCC/OPR-2 
Operating  Unit  Personnel  Recurds,  PCC/ 

OPR-1 
I'anama  Canal  Commission  Boiird  of 

Director.s.  PCC/WO-l 
I'linuma  Canal  Commission  Board  of 

Directors  Biographical  and  Correspondence 

Files,  PCC/ K.P-1 
I'anama  Canal  Commission  Library 

Registration  Record.  PCC/GSLM-1 
Payroll  Dedui  lions.  PCC/FMAP/AC-4 
Payroll  Ma.ster  File  for  Panama  Canal 

Commission  F.mployees.  PCC/FMAP-1 
I'.iyroll  System  for  Vessel  Employees,  PCC/ 

FMAP-2 
Pending  Detei  live  Investigation  Records. 

PCC/GSPI.-8 
Personal  Data  Records.  PCC/PR-3 
Personnel  Infr^rmation  System.  PCC/PR-7 
Personnel  Investigation  Record.s.  PCC/PEJ-.i 
Personnel  S«!curity  Files,  PCC/GSIS-1 
Pilot  Workload  Statistics,  PCC/MRTO-2 
Plumbing  and  Welding  License  Files,  PCC/ 

ECCN-1 
Police  Headquarters  Confidential  File,  PCC/ 

GSPL-2 
Police  Photo  Files,  PCC/GSPL-6 
Poor  Risk/Delinquent  Citation/Warrant  File 

PCC/GSPL-19 
Post  Office  Botholder  Records.  PCC/ 

AMRM-5 
Postal  Claims  and  Inquiries.  PCC/AMRM-() 
Presentence  and  Pre-Parole  ln\  esligation 

Reports,  PCC/AEPR-2 
Prisoner  Property  Record,  PCC/GSPL-18 
Prisoner  Record  Cards,  PCC/GSPL-5 
Privacy  Act  Requests  Records.  PCC/ 

AMRM-3 
Probation  and  Parole  Unit  Child  Custody 

Reports,  PCC/AEPR-1 
Probation  and  Parole  Unit  Statistical  File. 

PCC/AEPR-3 
Protocol  Unit  Operational  Files.  PCC/ 

ADPA-2 
Quarterly  Report  of  Employee  Union  Dues 

Deductions.  PCC/IR-1 
Recruiting  and  Placement  Records.  PCC/PR-.t 
:;0/30/40-Year  Safety  Key  Avvards  Files. 

PCC/HLSF-2 
Stiitemenls  of  Employment  .hkI  Financial 

Interest,  PCC/AE-l 
Supension  of  Check  Cashing  Pn\  ileges  Files 

PCC/FMTR-3 
1  elephone  Exchange  Director)   F'CC/ECl.E-; 
Termination  of  flmploymeni  ,\ttions  Records 

PCC/FMTK-1 
Traffic  Accideiil  Reports,  PCC/GSPL-16 
Training  and  Employee  De\i'liipment 

Records.  PCC/PR-6 
Trust  Fund  Records,  PCC/FMAC-3 
I  'nnegotiated  Checks  Over  One  Year  Old. 

PCC/FMAC-9 
r  S.  Army  EU'ment,  Panama  Canal 

Commission  Military  Administration 

System,  PCC/MIL-1 
U.S.  Civil  Service  Commission  systems 

applicable  to  the  Panama  Canal 

Commission  General  Personnel  Records; 


Retiri'nit'nt.  Life  Insurance,  and  Health 
Benefits  Records  Systems  (See  PCC/PR-8) 
U.S.  Government  Vehicle  Operator's 
Idenlifuation  and  Material  Handling  Card 
Application  Files.  PCC/.^MSA-l 
Vessel  Employee  Records.  PCC/GSWT-1 
Youth  I'nit  Name  Index  File,  PCC/GSPL-12 

Prefatory  Statement  of  General  Routine 
Uses 

(35  CFH  Part  10.  Appendix  A) 

Inform. ition  about  un  individual  which 
is  maintained  in  any  system  of  records 
under  the  control  of  the  Panama  Canal 
Commission  is  subject  to  disclosure,  as 
a  routine  use  of  such  information,  to  any 
of  the  following  persons  or  agencies 
under  the  circumstances  described: 

1.  Infijrmation  indicating  a  violation  or 
potential  violation  of  law  (whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  involving  a  statute  or  regulation 
or  a  rule  or  order  issued  pursuant 
thereto)  may  be  referred  to  the  federal, 
state.  !()(  al.  foreign,  or  international 
agency  (  harged  with  investigating  or 
prosecuting  such  violations  or  charged 
with  implementing  or  enforcing  the 
particular  statute,  or  regulations,  rule,  or 
order,  which  is  pertinent  thereto. 

2.  Information  which  has  a  bearing  on 
matters  which  may  be  m  dispute  may  be 
disclosed  in  the  course  of  presenting 
evidence  or  argument  to  a  court  or 
administrative  tribunal,  a  judicial 
official,  or  counsel  for  a  party  in 
connection  with  litigation  or 
administrative  proceedings  in  which  the 
agency,  or  its  officers  or  employees,  are 
or  may  become  involved, 

3.  Inform.ation  may  be  provided  to 
persons  or  agencies  from  whom 
information  is  solicited,  to  the  extent 
necessity  to  elicit  facTs  which  may  be 
relevant  to  a  financial  audit  or  an 
agency  decision  to  hire  or  retain  an 
employ  (!e.  issue  a  security  clearance, 
award  a  contract,  grant  a  license,  or 
otherwise  provide  a  i).^nefit  or  incur  an 
obligation. 

4.  Infn.'ination  ma>  be  disclosed  to  a 
federal  aa^ncy,  in  response  to  its 
request  i:i  .i  particular  case  or  in  a 
catego'\  c!  cases,  in  connection  with 
that  u;4e:ic\'s  (a)  derision  in  a  personnel 
matter:  (h]  financial  audits  and 
accouniiiia;  (c)  issuance  of  a  security 
clearan(,e:  (d)  investigation  of  an 
individu.il  employed  or  formerly 
empIo\eci  by  the  Panama  Canal 
Commission  (or  its  predecessors):  or  (e) 
decision  to  award  a  contract,  grant  a 
license,  or  otherwise  provide  a  benefit 
or  incur  ^n  obligation. 

5.  Inlormation  may  be  supplied  in 
response  to  an  inquiiy  from  a  Member 
of  Congress  on  behalf  of  an  individual 
or.  at  any  stage  of  the  legislative 
coordin.ilion  and  clearance  process,  to 


the  Office  of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation. 

6.  Information  which  has  a  bearing  on 
the  qualifications  of  professional 
personnel  (such  as  architects,  attorneys, 
engineers,  medical  practitioners,  pilots, 
and  teachers)  who  have  been  employed 
by  the  agency  or  have  had  professional 
dealings  with  the  agency  may  be 
provided  to  the  appropriate  authorities 
such  as  professional  licensing  and 
certifying  boards  and  grievance 
committees. 

7.  To  the  extent  necessary  for 
implementation  of  the  Panama  Canal 
Treaty  of  1977  and  related  agreements, 
information  may,  upon  approval  by  the 
Agency  Records  Officer  (Chief. 
Administrative  Services  Division)  or 
that  official's  designee,  be  disclosed  to 
officials  of  the  Government  of  the 
Republic  of  Panama  and  to  U.S. 
Government  agencies  which,  under  the 
Treaty,  assumed  functions  formerly 
performed  by  the  Panama  Canal 
Company  or  the  Canal  Zone 
Government. 


PCC/ADPA-1 

SYSTEM  NAME: 

Biographical  Data,  PCC/ADPA-1 

SYSTEM  location: 

Protocol  Office,  Administration 
Building,  Balboa  Heights.  Republic  of 
Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Administrator,  Deputy  Administrator. 
Administrator's  staff,  and  members  of 
their  families;  Board  of  Directors;  local 
military  and  Diplomatic  Corps  officials; 
visiting  officials  including  Congressional 
and  high  ranking  military  personnel; 
Secretary  of  the  Army  and  members  of 
his  staff;  local  Panama  Canal 
Commission  employees;  local 
businessmen  and  officials;  Residents' 
Advisory  Committee  officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  on  individuals  including 
names,  identification  numbers,  dates  of 
birth,  number  of  children  and  their 
names,  education,  honors  bestowed, 
telephone  numbers,  addresses,  job  titles, 
marital  status,  citizenship,  employing 
unit,  photographs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  22  U.S.C.  3611  and  3614 
(Supp.  Ill  1979);  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 
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Building.  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 


retrievabiuty: 

Alphabetized. 

safeguards: 

Records  maintained  In  metal  file 
cabinets  with  access  by  Probation 


poucies  and  practices  for  storing, 
retrieving,  accessing,  retanmnq,  and 

disposing  of  RECORDS  IN  THE  SYSTEM. 

storage: 

Typed  reports  and  printed  forms  8  by 
10 '/2  inches. 
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routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

General  biographical  data  may  be 
provided  to  interested  members  of 
Congress,  diplomatic  corps,  public 
media,  etc.,  consistent  with  official 
protocol  functions.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Standard  8  by  10 '/a  inch  paper. 

retrievability: 

Filed  and  indexed  by  name. 

safeguards: 

Records  maintained  in  lockable  file 
cabinets.  Access  and  use  are  restricted 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely.  Forwarded  to 
Agency  Records  Center  for  disposition 
according  to  established  procedures  and 
where  applicable  to  libraries  or  the 
National  Archives. 

system  MANAGER(S)  and  ADDRESS: 

Aide  to  the  Administrator.  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Inidividual  on  whom  the  record  is 
maintained. 

PCC/ADPA-2 

SYSTEM  name: 

Protocol  Unit  Operational  Files.  PCC/ 
ADPA-2, 

SYSTEM  LOCATION: 

Protocol  Office,  Administration 
Building.  Balboa  Heights,  Republic  of 
Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Residents'  Advisory  Committee 
officers;  Panama  Canal  Commission 


employees  and  officials;  local  officials; 
officers  of  local  organizations;  official 
visitors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Telephone  numbers;  addresses; 
photographs;  stenographic  transcriptions 
of  Residents'  Advisory  Committee 
meetings,  recordings,  speeches,  etc. 

authorrty  for  maintenance  of  the 
system: 

5  U.S.C.  301;  22  U.S.C.  3611  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  establish  appointment  schedules, 
contact  protocol  counterparts  in  other 
agencies.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10.  Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Standard  8  by  10y2  inch  paper,  index 
cards. 

retrievability: 

Indexed  by  name. 

safeguards: 

Records  maintained  in  lockable  file 
cabinets.  Access  and  use  are  restricted 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely.  Forwarded  to 
Agency  Records  Center  for  disposition 
according  to  established  procedures, 
and  where  appHcable  to  libraries  and 
the  National  Archives. 

system  manager(s)  and  address: 

Aide  to  the  Administrator,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  procedure: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

record  access  procedures: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

record  source  categories: 

Individual^  on  whom  the  record  is 
maintained. 


PCC/AE-1 

SYSTEM  name: 

Statements  of  Employment  and 
Financial  Interest.  PCC/AE-1. 

SYSTEM  location: 

Office  of  Executive  Administration, 
Administration  Building.  Balboa 
Heights.  Republic  of  Panama. 

categories  of  individuals  covered  by  THE 
SYSTEM: 

Employees  designated  in  35  CFR 
255.735-72  of  the  Panama  Canal 
Commission,  and  special  Government 
employees  as  provided  in  35  CFR 
255.735-80. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Reports  by  designated  employees  of 
their  outside  employment  and  financial 
interests,  as  required  by  law,  and 
regulations.  * 

AUTHORrrV  for  MAINTENANCE  OF  THE 
SYSTEM: 

18  U.S.C.  201,  E.0. 11222,  E.0. 11590 
(35  CFR  255.735-71/80);  22  U.S.C.  3611, 
3622,  3652-3654  (Supp.  Ill  1979);  Articles 
III  and  X  of  the  Panama  Canal  Treaty  of 
1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  determine  whether  the  designated 
employees  have  unacceptable  conflicts 
of  interest  with  relation  to  their  U.S. 
Government  employment.  See  also    - 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system, 
storage:  \ 

Papers  in  sealed  envelopes, 

RETRIEVABILITY: 

'      Manually  by  name  of  individual. 

safeguards: 

File  cabinet  with  combination  lock. 
Access  and  use  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

3  years  and  disposed  of  by  burning  or 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Executive 
Administration,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
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policies  and  practices  pom  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system. 

storage: 

Printed  form  5  by  8  inches. 


authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
44  U.S.C.  3101  and  3102. 


system  location: 

Records  Management  Branch. 
Administration  Building,  Balboa 
Heights.  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
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Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  employee  on  whom  record  is 
maintained,  and  from  investigations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  kept  in  systems  PCC/GSPL-1, 
2  or  3  and  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22. 

PCC/AEPR-1 

SVSTEM  NAME: 

Probation  and  Parole  Unit  Child 
Custody  Reports,  PCC/AEPR-1. 

SYSTEM  location: 

Probation  and  Parole  Unit,  U.S. 
District  Court,  Ancon,  Republic  of 
Panama. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Parent  or  custodian  of  minor  child 
when  custody  of  the  child  is  contested. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

All  background  information  available 
to  the  Probation  and  Parole  Officer  that 
would  be  helpful  in  determining 
appropriate  custody  of  the  child. 

authority  for  maintenance  of  the 
system: 

Judicial  request  under  7  Panama 
Canal  Code  2807  or  8  Panama  Canal 
Code  338,  76A  Stat.  647,  689;  22  U.S.C. 
3831  (Supp.  Ill  1979);  Article  XI  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  officials  of  U.S.  District 
Court  for  the  District  of  the  Canal  Zone. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Pari 
10.  Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Reports  8  by  lOV*  inches. 


retrievabiuty: 

Alphabetized. 

safeguards: 

Records  maintained  in  metal  file 
cabinets  with  access  by  Probation 
Office  personnel  only. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Probation  and  Parole  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21, 

PCC/AEPR-2 

SYSTEM  name: 

Presentence  and  Pre-Parole 
Investigation  Reports,  PCC/AEPR-2 

SYSTEM  location: 

Probation  and  Parole  Unit.  U.S. 
District  Court,  Ancon,  Republic  of 
Panama. 

categories  of  individuals  covered  BY  the 
system: 

All  persons  convicted  of  crimes  and 
referred  to  the  Probation  and  Parole 
Unit  for  investigation. 

categories  of  records  in  the  system: 

All  background  information  available 
to  the  Probation  Officer,  including  full 
identity  of  the  person  and  his  family, 
police  history,  employment  history, 
financial  status,  military  history,  and 
details  of  the  offense  in  which  the 
person  was  involved. 

authority  for  maintenance  of  the 
system: 

18  U.S.C.  3651-53,  3655;  6  Panama 
Canal  Code  4491-92,  6621-25  (76A  Stat, 
533,  558):  22  U.S.C.  3831  and  3852  (Supp. 
Ill  1979);  Article  XI  of  the  Panama  Canal 

Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  officials  of  U.S.  District 
Court  for  the  District  of  the  Canal  Zone 
and  Administrative  Office  of  the  U.S. 
Courts.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 


poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Typed  reports  and  printed  forms  8  by 
10 '/z  inches. 

retrievabiuty: 

Indexed  by  name  and  kept  in 
alphabetized  individual  jackets. 

SAFEGUARDS: 

Records  maintained  in  metal  file 
cabinets  with  access  by  Probation 
Office  personnel  only. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Probation  and  Parole  Officer,  Panama 
Canal  Commission.  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21. 

PCC/AEPR-3 

SYSTEM  NAME: 

Probation  and  Parole  Unit  Statistical 
File,  PCC/AEPR-3 

SYSTEM  location: 

Probation  and  Parole  Unit,  U.S. 
District  Court,  Ancon,  Republic  of 
Panama. 

categories  of  individuals  covered  by  the 
system: 

All  persons  convicted  of  crimes  and 
referred  to  the  Probation  and  Parole 
Unit  for  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  age,  residence,  category  of 
crime  and  Court  disposition. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3831  and  3852  (Supp.  Ill 
1979):  Article  XI  of  the  Panama  Canal 
Treaty  of  1977;  and  Federal  Probation 
Manual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  officials  of  the  U.S. 
District  Court  for  the  District  of  the 
Canal  Zone  and  Administrative  Office 
of  the  U.S.  Courts.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 
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Panama  Canal  Commission.  APO  Miami  retrievabiuty: 

34011.  Filed  by  log  number;  indexed  by 

NOTIFICATION  PROCEDURE:  0  d  m  e . 

Information  may  be  obtained  from  the  safeguards: 

Systems  Manager.  Rules  published  in  35  ^      ^^    maintained  in  metal  file 


authority  for  maintenance  of  the 
system: 

22  U.S.C.  3741  (Supp.  Ill  1979):  and 
Article  III  and  Annex  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
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POLICIES  AND  PRACTICES  POM  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  form  5  by  8  inches. 

retrievabiuty: 

Indexed  by  name. 

safeguards: 

Records  maintained  in  metal  file 
cabinets  with  access  by  Probation 
Office  personnel  only. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Probation  and  Parole  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  Procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21. 

PCC/AMRM-1 

SYSTEM  NAME: 

General  Files  of  the  Panama  Canal 
Commission,  PCC/AMRM-1 

SYSTEM  LOCATION: 

Records  Management  Branch,  Panama 
Canal  Commission.  Administration 
Building,  Balboa  Heights,  Republic  of 
Panama 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  who  are  the  subject  of 
correspondence  or  who  correspond  with 
the  Office  of  the  Administrator  and  staff 
offices  on  a  variety  of  subjects  related  to 
the  operation,  maintenance,  and 
protection  of  the  Panama  Canal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  retrievable  by  reference  to 
individuals  include  records  on  subjects 
such  as  eligibility  to  engage  in  private 
business,  purchase  "oods  and  services, 
and  use  Canal  facilities;  licenses  and 
permits  in  connection  with  utilization  of 
land,  wafer,  resources  and  facilities; 
Congressional  inquiries  about  or  on 
behalf  of  individuals;  biographical  data 
on  former  Governors  of  the  Canal  Zone; 
certificates  of  good  conduct;  contracts 
with  individuals,  reports  of  Court 
dispositions  of  cases;  Coroner  reports; 
and  inquiries  and  answers  on  Canal 
operations,  laws  and  regulations 
pertaining  to  the  Panama  Canal 
Commission  and  policies  related 
thereto,  generally. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
44  U.S.C.  3101  and  3102. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders  or  on 
backers  and  card  indexes. 

retrievabiuty: 

Filed  by  subject  subdivided 
alphabetically  by  name,  or  filed 
alphabetically  by  name  only. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  in  file 
room  locked  when  not  in  use  in  a 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Certificates  of  good  conduct,  6 
months;  eligibility  files,  3  years  after  last 
entry;  general  inquiries  and  answers,  3 
years.  Other  transferred  to  Agency 
Records  Center  after  8  years  and 
retained  permanently.  General  files 
prior  to  1935  are  stored  in  National 
Archives. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Records  Management  Branch, 
Panama  Canal  Commission,  APO  Miami 
34011 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agoncy 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part.  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  Canal  officials, 
and  information  from  records. 

PCC/AMRM-3 

SYSTEM  NAME: 

Privacy  Act  Requests  Records,  PCC/ 
AMRM-3. 


SYSTEM  LOCATION: 

Records  Management  Branch, 
Administration  Building,  Balboa 
Heights,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  have  requested 
personal  information  from  records 
systems  of  the  Panama  Canal 
Commission  under  provisions  of  the 
Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  process 
requests  made  under  the  Privacy  Act  of 
1974,  and  to  provide  information  for 
compiling  an  annual  report  for  The 
Office  of  Management  and  Budget  as 
required  by  the  act.  Files  contain 
correspondence,  documents,  and  file 
material  references  related  to  the 
receipt,  processing  and  final  disposition 
of  requests  received  under  the  Privacy 
Act  of  1974.  File  material  under  request 
is  normally  retained  by  the  system 
manager  of  the  system  from  which  the 
information  is  requested. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  552a;  22  U.S.C.  3611  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  in  file  folders;  logs: 
index  cards. 

RETRIEVABIUTY: 

Documentation  on  requests  processed 
by  Privacy  Act  Staff  filed  by  log  number 
and  retrievable  by  name. 
Documentation  on  requests  processed 
by  system  managers  field 
chronologically. 

SAFEGUARDS: 

Records  maintained  in  file  cabinets  in 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  6  years  after  final 
disposition  of  case,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Records  Management  Branch, 
Administrative  Services  Division. 
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presenting  claims  for  loss  or  damage  of 
registered  mail  or  insured  parcel  post. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  record  contains  the  information 
necessary  to  properly  examine,  prepare, 

nrnrpcc  anrl  flHiiiHiVntp  rlnimc  fnr  IncG 


CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  sender,  addressee,  and.  as 
applicable,  the  Postal  Service  or 
AHministration  officials  of  thp  roiintrv 


issued  official  U.S.  passports.  For 
persons  who  have  been  issued  visitor 
identification  cards,  photocopies  of  their 
passport,  tourist  card,  and  their 
sponsor's  Commission  identification 
card  are  maintained. 


85262  Federal  Register  /  Vol.  No.  45.  249  /  Wednesday.  December  24,  1980  /  Notices 


Panama  Canal  Commission,  APO  Miami 
34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager.  Rules  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  individual  on  whom  the  record  is 
maintained  and  from  officials  making 
determinations  under  the  act. 

PCC/AMRM-4 

SVSTEM  NAME: 

Freedom  of  Information  Act  Requests 
Records,  PCC/AMRM-4. 

SYSTEM  location: 

Records  Management  Branch. 
Administration  Building,  Balboa 
Heights,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

Individuals  who  have  requested 
copies  of  Panama  Canal  Commission 
records  under  provisions  of  the  Freedom 
of  Information  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  process 
requests  for  information  from  records 
under  the  Freedom  of  Information  Act. 
and  to  provide  annual  reports  to 
Congress  as  required  by  the  act.  Files 
will  normally  contain  correspondence, 
documents,  and  file  material  references 
related  to  the  receipt,  processing  and 
final  disposition  of  requests  received 
under  the  Freedom  of  Information  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  552:  22  U.S,C.  3611  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Pari  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders;  lojjs; 
index  cards. 


RETRIEVABILITV: 

Filed  by  log  number;  indexed  by 


SAFEGUARDS: 

Records  maintained  in  metal  file 
cabinet  in  building  with  around-the- 
clock  guard.  Access  and  use  are 
restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  6  years  after  final 
disposition  of  case,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Records  Management  Branch, 
Administrative  Services  Division, 
Panama  Canal  Commission.  APO  Miami 
34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building  Balboa  Heights,  R.  P.  Rules 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designtrted  in 
.\'olification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  individual  requesting 
information;  and  from  officials  making 
determinations  under  the  act. 

PCC/AMRM-5 

SYSTEM  NAME: 

Post  Office  Boxholde.-  Records,  PCC/ 
AMRM-5. 

SYSTEM  LOCATION: 

Postal  Assista.ace  Unit  at  Bldg.  446, 
.Albrook  and  Bldg.  8040,  Margarita. 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Persons  who  obtained  boxholder 
service  at  former  Canal  Zone  Post 
Offices.  Persons  whogtue  notice  of 
change  of  address. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  boxholder  or  recipient's  name, 
employee  identification  number, 
residence,  Post  Office  box  number,  and 
the  names  of  persons  other  than  the 
Ijoxholder  who  were  authorized  to 
receive  mail  at  the  assig.^ed  box  or 
station;  APO  Box  nu.mber,  forwarding 
ackiress. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C,  3741  (Supp.  Ill  1979);  and 
Article  III  and  Annex  of  the  Panama 
CanaiTreaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 


STORAGE: 

individual  cards. 

RETRIEVABILITV: 

Originals  filed  numerically  by  Box 
number,  and  cross-referenced  by  name, 
duplicates  filed  alphabetically  in  the 
unit  master  directory. 

SAFEGUARDS: 

Maintained  in  metal  file  drawers. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  two  years  after  box  is 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Records  Management  Branch, 
Panama  Canal  Commission,  APO  Miami 
34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building  Balboa  Heights,  R.  P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  boxholder. 
PCC/AMRM-6 

SYSTEM  NAME: 

Postal  Claims  and  Inquiries.  PCC/ 
AMRM-6 

SYSTEM  LOCATION: 

Postal  Assistance  Unit,  Albrook  AFS 
(Bldg.  446)  and  Margarita  (Bldg.  8040). 
Republic  of  Panama. 

categories  of  individuals  covered  bv  the 
system: 

Persons  requesting  tracing  of 
undelivered  mail  or  parcels,  or 
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notification  procedure: 


military  officials  when  such  licenses  are 
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presenting  claims  for  loss  or  damage  of 
registered  mail  or  insured  parcel  post. 

categories  of  records  in  the  SVSTEM: 

The  record  contains  the  information 
necessary  to  properly  examine,  prepare, 
process  and  adjudicate  claims  for  loss 
or  damage  of  registered  mail  or  insured 
parcel  post  or  tracing  of  ordinary 
articles,  including:  names  and  addresses 
of  senders  and  addresses,  date  of 
mailing,  description  of  articles  value,  the 
registration,  insured,  or  certified  number 
or  description  of  an  unnumbered 
ordinary  article,  purpose  of  claim,  post 
office  disposition  and/or  any  other 
pertinent  information  relating  to  the 
claim  or  inquiry. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3741  (Supp.  Ill  1979),  and 
Article  III  and  Annex  of  the  Panama 
Canal  Treaty  of  1977. 

routine  uses  of  records  MAINTAINED  IN 
THE  system,  including  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Referred  to  Foreign  Postal 
Administrations  or  law  enforcement 
agencies  when  applicable.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Individual  file  folders. 

retrievabiuty: 

Filed  alphabetically  by  name  of 
addressee. 

safeguards: 

Maintained  in  metal  lockable  cabinets 
or  desk  drawers.  Access  and  use  are 
restricted  to  authorized  personnel. 

retention  and  disposal: 

Destroyed  two  years  after  disposition 
of  claims. 

system  manager(s)  and  address: 

Chief,  Records  Management  Branch. 
Panama  Canal  Commission,  APO  Miami 
34011. 

notification  procedure: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  access  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 


contesting  record  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  sender,  addressee,  and,  as 
applicable,  the  Postal  Service  or 
Administration  officials  of  the  country 
of  origin  or  destination. 

PCC/AMSA-I 

SYSTEM  NAME: 

General  Identification.  Photo- 
Identification  and  Purchase  Authority 
Records.  PCC/AMSA-1 

SYSTEM  LOCATION: 

Employee  Documentation  Unit, 
Building  5140,  Diablo,  Republic  of 
Panama  and  Building  8040,  Margarita. 
R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

All  individuals  who  have  applied  for 
Panama  Canal  Commission  general 
identification,  photo-identification  and/ 
or  purchase  authority  cards,  i.e.. 
employees  and  annuitants  of  the 
Panama  Canal  Commission  (including 
its  predecessor  agencies)  dependents 
and  other  individuals  who  reside  in 
Commission  housing;  employees  of  the 
United  States  District  Court  of  the  Canal 
Zone  and  the  U.S.  Attorney's  Office; 
employees  of  private  companies 
(contractors)  or  other  organizations; 
visitors  of  U.S.  Commission  employees 
and  certain  other  Federal  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Applicants  name,  identifying  number, 
home  address,  postal  address,  birthdate, 
citizenship,  employment  status  and/or 
employing  unit,  position  title,  marital 
status,  purchase  authority  status, 
medical  privilege  status,  work  and  home 
telephone  number.  Name,  date  of  birth, 
relationship,  physical  impairments  and 
citizenship  of  dependents  of  applicant, 
and  history  of  identification  cards 
issued.  Subsystem  containing  photomat 
cards  reflecting  card  holder's  name, 
sponsor's  name,  date  of  birth  of  card 
holder,  identification  number. 
citizenship,  employing  agency  or  agency 
retired  from,  separation  date,  card 
expiration  date,  residence  address  and 
card  control  number.  Computer  listings 
reflecting  name,  identification  number, 
tenure,  duty  station,  social  security 
number,  leave  balance,  gross  pay  and 
social  security  payments  to  the 
Government  of  Panama,  of  active 
Panama  Canal  Commission  employees 
eligible  for  medical  benefits.  Name, 
identification  number,  passport  number, 
date  of  birth,  birthplace,  nationality  of 
Panama  Canal  Commission  employees 
and  their  dependents  who  have  been 


issued  official  U.S.  passports.  For 
persons  who  have  been  issued  visitor 
identification  cards,  photocopies  of  their 
passport,  tourist  card,  and  their 
sponsor's  Commission  identification 
card  are  maintained. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

22  use.  3611  (Supp.  Ill  1979);  Articles 
III  and  VIII  of  the  Panama  Canal  Treaty 

of  1977. 

ROUTINE  USES  OF,RECOROS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to  officials  of  the  U.S. 
Embassy,  U.S.  Armed  Forces  and  the 
Government  of  Panama,  with  a  need  to 
know.  See  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE: 

Printed  forms,  staiuiard  photomat 
cards  and  paper  records. 

RETRIEVABILITV: 

Indexed  by  name  and  identification 

number. 

SAFEGUARDS: 

Records  maintained  in  locked  metal 
filing  cabinets  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  six  years  after  inactive, 
cancelled  or  termination  of  employee. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Staff  and  Administrative 
Support  Branch.  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
system  manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in       » 
notification  procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  individual,  U.S.  Embassy  and 
Data  Processing. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


CONTESTING  RECORD  PROCEDURES: 


RECORD  ACCESS  PROCEDURES: 
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svsTEM  name: 

Employee  Application  for  Outside 
Employmnent.  PCC/AMSA-2. 

SYSTEM  location: 

Administrative  Services  Division, 
Administration  Building,  Balboa  Mights. 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Employees  or  former  employees  who 
have  applied  for  permission  to  engage  in 
outside  employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  employee,  name  of  outside 
employer,  location  of  outside 
employment,  number  of  hours  employed 
weekly,  nature  of  work  performed, 
beginning  and  ending  dates  of  outside 
employment,  and  conditions  placed  on 
employee  concerning  outside 
employment  permission.  Also  may 
include  letters  frornHhe  Government  of 
Panama  stating  there  is  no  objection  to 
the  proposed  employment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

22  use.  3611  and  3622  (Supp.  Ill 
1979):  Article  III  of  the  Panama  Canal 
Treaty  of  1977;  E.0. 11222  of  May  8, 
1965. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Released  to  Internal  Revenue  Service 
and  government  of  Panama  officials 
upon  request  to  inform  them  which 
employees  engage  in  outside 
employment.  See  also  general  routine 
use  paragraphs  in  prefatory  statement  or 
in  35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  form  8  by  lOVz  inches. 

retrievability: 

Filed  by  expiration  date.  Separate 
index  maintained  by  name. 

SAFEGUARDS: 

l.ockable  file  cabinet.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Minimum  of  5  years  after  expiration  of 
permit.  Disposed  of  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Staff  and  Administrative 
Support  Branch,  Administrative  Services 
Division,  Panama  Canal  Commission. 
APO  Miami  34011. 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURE:  f 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGOniES: 

From  individual  to  whom  application 

pertains. 

PCC/AMSA-3 

SYSTEM  NAME: 

Land  Utilization  Records,  PCC/ 
AMSA-3. 

SYSTEM  LOCATION: 

Administrative  Services  Division, 
Panama  Canal  Commission, 
Administration  Budding,  Balboa 
Heights,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  have  been  issued 
revocable  licenses  to  occupy  or  use 
tracts  of  land  in  the  Canal  area  for 
residential,  commercial,  agricultural, 
recreational  or  boat  repair  purposes. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  showing  the  status  of  land 
licenses  issued  containing  information 
such  as  the  following: 

Name  of  licensee,  street  and  postal 
address,  date  of  birth,  citizenship, 
identification  number,  type  of 
employment,  photographs,  signature, 
dependent  information,  police  records, 
and  letters  of  complaint  (if  any).  Also 
contains  signed  copies  of  licenses, 
boundary  information,  area  maps,  rental 
rates,  census  reports,  and  types  of 
structures  on  the  site  and  conditions  of 
licensing  and  date  of  revocation,  if  any.    • 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
111  of  the  Panama  Canal  Treaty  of  1977: 
and  Article  IV  of  the  Agreement  in 
Implementation  of  Article  III  of  the 
Panama  Canal  Treaty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  released  to  such 
agencies  as  the  Bureau  of  Census,  Office 
of  Personnel  Management  and  the 
Internal  Revenue  Service.  Information 
may  also  be  disclosed  to  local  U.S. 


military  officials  when  such  licenses  are 
located  adjacent  to  or  within  areas  used 
by  the  military.  Information  may  also  be 
disclosed  to  Government  of  Panama 
officials.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 

disposing  of  records  in  the  system. 

storage: 

10  by  12  inch  file  folders,  and  cardex 

files. 

RETRIEVABILITY: 

Filed  by  name,  recovered  manually. 

SAFEGUARDS: 

Records  maintained  in  lockable  file. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  as  a  permanent  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Staff  and  Administrative 
Support  Branch,  Administrative  Services 
Division,  Panama  Canal  Commission, 
APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained. 

PCC/AMSA-4 

SYSTEM  name: 

U.S.  Government  Vehicle  Operator's 
Identification  and  Material  Handling 
Card  Application  Files,  PCC/AMSA-4, 

SYSTEM  location: 

Employee  Documentation  Unit,  Bldg. 
5140,  Diablo,  Republic  of  Panama;  and 
Data  Processing  Division, 
Administration  Building,  Balboa 
Heights,  R.P. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  apply  to  the  Panama 
Canal  Commission  for  Government 
Vehicle  Operator's  Licenses  or  for 
Material  Handling  Cards. 
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POUCIES  AND  PfiACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Cards,  logbooks  (chronological),  case 
rcnnrtc  artH  Qiinnnrtino  Hnrnmentation 


authority  for  maintenance  of  the 

system: 

5  U.S.C.  5701^2  and  5924,  and  such 
other  authorities  as  are  cited  in  572.1-1 
and  1-2,  PCPM;  22  U.S.C.  3611,  3647  and 
3G7I  (Supp.  Ill  1979)  and  Article  III  of  the 

D.,,1    .r.,.j    r-jn.jl    Troatl/   nf  1Q77 


SYSTEM  LOCATION: 

Construction  Management  Branch 
(Plumbing  License  Files),  Building  29-X, 
Balboa,  Republic  of  Panama;  Industrial 
Division  (Welding  License  Files), 
Building  5082,  Mt.  Hope,  R.P. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  forms  containing  name, 
identification  number,  position,  dale  of 
birth,  place  of  birth,  citizenship,  color  of 
hair,  color  of  eyes,  height,  weight, 
employment  information,  qualification 
statements.  Letters  of  revocation, 
suspension,  or  cancellation,  and/or 
medical  evaluation  material.  Computer- 
produced  list  of  current  license-holders. 

authority  for  MAINTENANCE  OF  THE 
SYSTEM: 

5  CFR  Part  930,  Subpart  A;  Panama 
Canal  Personnel  Manual,  Chapter  930; 
22  U.S.C.  3611  (Supp,  III  1979);  40  U.S.C. 
491;  Article  III  of  the  Panama  Canal 
Treaty  of  1977;  and  Article  XIV  of  the 
Agreement  in  Implementation  of  Article 
III  of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders;  computer 
printouts;  magnetic  disks. 

RETRIEVABILITY: 

Retrievable  by  name. 

SAFEGUARDS: 

Paper  records  maintained  in  lockable 
file  cabinet.  Magnetic  disks  stored  in 
locked  room  when  not  in  use.  Access 
and  use  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Application  forms  and  related  records 
destroyed  3  years  after  expiration  of 
license  or  termination  of  employee  or 
other  recision  of  authority.  Computer 
printouts  held  up  to  three  months  after 
printing  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Employee  and  Cargo 
Documentation  Section,  Panama  Canal 
Commission,  APO  Miama  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 


CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained;  supervisors, 

PCC/AMSE-1 

SYSTEM  name: 

Application  for  Exoneration,  PCC/ 
AMSE-1 

SYSTEM  location: 

Cargo  Documentation  Unit  in  Building 
5140,  Diablo,  R.P.  and  Building  1105. 
Cristobal.  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  who  apply  for  exoneration  of 
customs  duty  to  import  goods  into  the 
Republic  of  Panama. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  identity  number,  citizenship, 
residence,  place  of  employment, 
signature,  and  commodity  description. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
and  Article  XVI  of  the  Agreement  in 
Implementation  of  Article  111  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAILING,  AND 
DISPOSING  OF  RECORDS  IN  THI^  SYSTEM. 

STORAGE: 

Printed  form— 8 "A"  by  yJ3" 

RETRIEVABILITY: 

By  name  and  number 

SAFEGUARDS: 

Standard  file  cabinets.  Access  and 
use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  3  years. 

SYSTEM  MANAGER(S): 

Chief,  Employee  and  Cargo 
Documentation  Section,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 


RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Prcedures,  preceding. 

contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

record  source  categories: 

Individual  applicant. 

PCC/AMSE-2 

system  name: 

Cardex  File — Contraband  Violations, 
PCC/AMSE-2 

SYSTEM  location: 

Cargo  Documentation  Unit  in  Bldg. 
5140,  Diablo,  R.P.  and  Bldg.  1105, 
Cristobal,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  reported  to  be,  or  suspected 
of  involvement  in  activities  which  are 
violations  of  treaty  provisions  governing 
the  importation,  purchase,  use,  transfer 
of  goods  or  services  obtained  by 
Commission  employees,  dependents, 
and  other  authorized  persons;  including 
but  not  limited  to  transfer  of  duty  free 
goods  and  services  into  the  Republic  of 
Panama  without  proper  Panama 
Customs  clearances. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  number,  address,  place  of 
employment,  case  numbers,  charge  or 
violation,  administrative  or  court  action 
taken,  and  name  of  investigator.  Other 
information  as  may  be  uncovered  by 
investigating  officers,  including  the 
name,  dates  and^laces  of  violations, 
names  of  accessories  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  tSttpprliri979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977;  ^ 
and  Article  XVI  of  the  Agreement  in 
Implementation  of  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  as  required  to  U.S.  military 
component  investigators,  U.S.  District 
Court  officials,  and  Panamanian 
Customs  officials  having  an  interest  in 
such  information  in  connection  with  law 
enforcement  or  regulatory  procedures. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 
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Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 

\Tr\liri/^o#Jr»n  Dmr«ciriiirac     rxror'oriinfi 


RETRIEVABILITY: 

Individual  pay  data  and  hours  of  work 
retrieved  chronologically  by  date. 

SAFEGUARDS: 

Records  maintained  in  file  cabinets. 

ArpDoo  nnH  iibp  arp  rpstrirtpH  tn 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOOIUES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  is  used 
to  compile  listings  used  to  produce  the 
Panama  Canal  Commission  Telephone 
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POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOR3S  IN  THE  SYSTEM. 

STORAGE: 

Cards,  logbooks  (chronological),  case 
reports  and  supporting  documentation 
maintained  by  the  Cargo  Documentation 
Unit  which  are  accessible  by  the  cardex 
system. 

RETRIEVABILITV:  f 

Accessible  by  name  and  case  number 
on  cardex  forms.  Backup  data,  including 
case  reports  accessed  by  cardex 
designators,  otherwise  filed  by 
investigator's  name. 

safeguards: 

Card  file  drawers.  Access  and  use  are 
restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  10  years. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Employee  and  Cargo  Documentation 
Section.  Panama  Canal  Commission. 
APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections^  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/AMTR-1 
SVSTEM  NAME: 

Employees'  and  Dependents'  Travel 
Orders.  PCC/AMTR-1 

SYSTEM  LOCATION: 

Transportation  Branch,  Building  5140, 
Diablo  Heights,  Republic  of  Panumn. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  designated 
dependents  of  Panama  Canal 
Commission  and  other  agencies  whose 
travel  arrangements  are  performed  by 
the  Transportation  Branch  of  the 
Panama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  traveler's  names, 
relationship  to  employee,  identification 
number,  occupation,  dates  and  places  o! 
birth,  origin  and  destination  of  travel  as 
well  as  other  pertinent  travel 
information  required  to  complete  United 
States  Transportation  request  and 
United  States  Government  Bills  of 
Lading. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  U.S.C.  5701-^2  and  5924,  and  such 
other  authorities  as  are  cited  in  572.1-1 
and  1-2.  PCPM;  22  U.S.C.  3611,  3647  and 
3G7I  (Supp.  Ill  1979)  and  Article  III  of  the 
Piiniima  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

U.S.  Government  agencies. 
commercial  carriers,  U.S.  and  foreign 
customs.  Immigration  and  diplomatic 
personnel,  and  others  with  a  need  to 
know:  and  for  use  in  adjudicating  claims 
relating  to  employee  travel.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  ui  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAtNING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

File  foUhrs  and  index  cards. 

RETRIEVABILITV; 

Indexed  by  employee's  name  and 
Iravel  order  numl)ers. 

SAFEGUARDS: 

Records  maintained  in  file  cabinets. 
Office  is  locked  and  protected  by 
security  alarms  after  office  hours — 
access  and  use  of  records  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  3  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Transportation  Branch.  Panama 
Canal.  Panama  Canal  Commission,  APO 

Miami  34011. 

NOTIFICATION  PROCEDURE: 

Infuini.ition  may  be  obtained  from  the 
Systems  MaiiHger  or  he  Agency  Records 
Officer,  .Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Pan  10 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
eilher  of  aaiJiessces  desijjnated 
.N'otification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
miiinlained.  employing  unit,  and  by  the 
Piisoripel  Bureau,  Panama  Canal 
C'oinniission  as  necessary. 

PCC,'ECCN-1 

SYSTEM  NAME: 

Plumbing  and  Welding  License  Files, 
PCC/ECCN-1 


SYSTEM  LOCATION: 

Construction  Management  Branch 
(Plumbing  License  Files).  Building  29-X, 
Balboa,  Republic  of  Panama;  Industrial 
Division  (Welding  License  Files), 
Building  5082.  Mt.  Hope,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

All  persons  who  have  plumbing 
licenses  on  file  with  the  Construction 
Management  Branch;  and  welding 
licenses  on  file  with  the  Industrial 
Di\ision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

License  numbers,  name  of  licensee, 
date  license  issued,  test  results,  category 
of  license,  name  of  certification  board  or 
examiner. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
35  CFR  Parts  251  and  253. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

License  information  routinely  released 
to  contractors,  employers,  and  license 
examining  and  review  boards.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Maintained  in  file  folders. 

RETRIEVABILITV: 

Filed  by  type  and  number  of  license 

SAFEGUARDS: 

Records  maintained  in  file  cabinets. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

No  retention  and  disposal  schedule 
established.  Actively  maintaineti  as  long 
as  licensee  is  known  to  be  artively 
engaged  in  employment.  Retained 
permanently  for  record  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  plumbing  license  file.  Chief. 
Construction  Management  Branch, 
Panama  Canal  Commission,  AFK)  Miami 
34011.  For  welding  license  file.  Chief, 
Industrial  Division,  Panama  Canal 
Commission,  APO  Miami  34011,, — 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 


85268 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday.  December  24.  1980  /  NoUces 


SYSTEM  LOCATKNl: 

Office  of  Equal  Opportunity  and  Data 
Processing  Division,  Administration 
Building.  Balboa  Heights.  Republic  of 
Panama. 


Printouts  will  be  produced  only  upon 
written  request  from  the  Director  of  the 
Office  of  Equal  Opportunity. 

RETENTION  AND  DISPOSAL: 

Printouts  retained  up  to  five  years  and 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A.  Pre-complaint  record,  consisting  of 
informal  complaint,  final  report  from  the 
Equal  Employment  Opportunity 
Counselor,  and  related  documents. 

B.  Investigative  file,  consisting  of 
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Building.  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTINO  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Examining  officials  and  licensee. 
PCC/ECCN-2 

SYSTEM  NAME: 

Contractor  Employee  Payroll  Records, 
PCC/ECCN-2 

SYSTEM  LOCATION: 

Construction  Management  Branch. 
Bldg.  29-X.  Balboa.  Republic  of  Panama, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  contractors  working  on 
Panama  Canal  Commission  contracts 
when  such  employees  are  working  in  the 
Canal  area  and  being  paid  hourly 
wages. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  contract  number,  contractor, 
employee's  name,  cedula  number,  hourly 
rate  of  pay,  hours  worked,  total  hours 
worked,  total  ai^ount  paid  and  other 
information  as  required  to  assure 
contractor's  compliance  with  the  Hours 
and  Safety  Standards  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  40 
U.S.C.  327  et  seq.;  Article  III  of  the 
Panama  Canal  Treaty  of  1977,  and 
Articles  IX  and  XI  of  the  Agreements  in 
Implementation  of  Article  III  of  the 
Panama  Canal  Treaty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

US  Department  of  Labor.  US  Court  of 
Claims.  US  Army  Corps  of  Engineers 
Board  of  Contract  Appeals,  insurance 
companies  (sureties),  GOP  Department 
of  Labor,  US  Embassy  and  others  as 
required  to  assure  contractor's 
compliance  with  above  Acts  regarding 
minimum  wage,  and  maximum  daily  and 
weekly  hours  of  work.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

File  folders. 


retrievability: 

Individual  pay  data  and  hours  of  work 
retrieved  chronologically  by  date. 

SAFEGUARDS: 

Records  maintained  in  file  cabinets. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  by  contracting  officer  for  one 
year  after  final  payment  of  contract, 
then  transferred  to  Agency  Records 
Center.  Destroyed  three  years  later 
unless  claim  pending. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Chief,  Construction  Management 
Branch.  Panama  Canal  Commission, 
APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Provided  by  the  contractor. 
PCC/ECLE-1 

SYSTEM  NAME: 

Telephone  Exchange  Directory,  PCC/ 
ECLE-1 

SYSTEM  location: 

Electrical  Division,  Building  69, 
Balboa,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Panama  Canal  Commission  telephone 
service  subscribers,  including  persons  or 
ogranizations  requesting  residential, 
office,  and/or  pay  phone  installations, 
directory  listings,  repair  services,  etc. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Name,  employee  identification  and/or 
customer  number,  of  all  persons  and 
organizations  having  listed  and  unlisted 
telephone  numbers.  Dates  of 
installation,  work  order  numbers,  types 
of  equipment  and  numbers  of 
installation,  location,  etc.  are  also 
included. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977 
and  Annex  thereto. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOOIUES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  is  used 
to  compile  listings  used  to  produce  the 
Panama  Canal  Commission  Telephone 
Directory  (available  to  the  public), 
answer  requests  for  telephone  directory 
assistance  etc.  Telephone  numbers 
which  are  requested  to  be  kept  unlisted, 
while  a  p|irt  of  the  system,  are 
maintained  under  lock  and  key.  Such 
numbers  are  only  divulged  to  the  party 
to  whom  they  pertain,  and  only  upon 
positive  face-to-face  Identification. 
Information  from  this  system  may  also 
be  used  to  provide  assistance  to  INTEL 
for  the  collection  of  outstanding  charges 
for  long  distance  services.  For  other 
routine  uses  see  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Information  maintained  on  printed 
cards. 

RETRIEVABILrrV: 

Filed  by  name  and  telephone  district. 

SAFEGUARDS: 

Cards  maintained  in  lockable 
revolving  files. 

RETENTION  AND  DISPOSAU 

Maintained  for  five  years  after 
individual  cancels  or  terminates  service, 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Electrical  Division.  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  employee  on  whom  record  is 
maintained. 

PCC/EO-1 

SYSTEM  NAME: 

Minority  Group  Designator  Statistical 
Data,  PCC/EO-l 
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NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager.  See  Chapter  713  of 
Panama  Canal  Personnel  Manual  (PCPM 
713). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 


reports,  statements  b>'  individuals 
involved  and  their  employers,  decisions 
made  about  liability  and  responsibility. 
statements  of  actions  taken  to  recover. 
and  court  decisions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 


85268 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday.  December  24.  1980  /  NoUces 


svSTEM  location: 

Office  of  Equal  Opportunity  and  Data 
Processing  Division,  Administration 
Building.  Balboa  Heights,  Republic  of 
Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Active  employees  of  the  Panama 
Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A  minority  group  designator,  together 
with  information  in  the  payroll  system 
of  the  Panama  Canal  Commission, 
including  such  information  as  name, 
employee  identification  number,  date 
hired,  roll  and  gang,  position  number, 
occupation,  pay  lavel,  base  rate,  work 
week,  social  security  code  and  number, 
residence,  citizenship,  sex,  marital 
status,  birth  date.  Federal  service  date, 
PCC  service  date  and  employee  status. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapter  55;  22  U.S.C.  3611 
(Supp.  Ill  1979);  42  U.S.C.  2000  e-16;  E. 
0. 11478  of  August  8, 1969;  Articles  III 
and  X  of  the  Panama  Canal  Treaty  of 
1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A.  The  System  Manager  is 
prohibited,  by  the  provisions  of  29  CFR 
1613.302,  from  disclosing  minority  group 
data  in  the  system  except  in  the  form  of 
gross  statistics  (except  insofar  as  an 
individual  is  entitled,  under  the  Privacy 
Act,  to  access  to  information  pertaining 
to  him  which  is  contnined  in  the 
system.) 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Magnetic  tapes  or  discs,  computer 
printouts  and  Panama  Canal  forms  No, 
2823.  used  for  computer  input. 

RETRIEVABILrrV: 

By  uny  or  all  of  the  categories  of 
records  in  the  system. 

SAFEGUARDS: 

Printouts  containing  names  or  other 
personal  identifies  together  with  the 
minority  group  designator  code 
maintained  in  locked  file  cabinet  and 
accessible  only  to  the  Director  of  the 
Office  of  Equal  Opportunity  or  that 
official's  designated  representative. 
Magnetic  tapes  stored  in  locked  rooms 
when  not  in  use;  access  and  use 
restricted  to  authorized  personnel. 


Printouts  will  be  produced  only  upon 
written  request  from  the  Director  of  the 
Office  of  Equal  Opportunity. 

RETENTION  AND  DISPOSAL: 

Printouts  retained  up  to  five  years  and 
then  destroyed.  Records  on  magnetic 
tape  ret.'iined  until  six  weeks  after  the 
end  of  the  calendar  year  in  which  the 
employee  terminates.  Tapes  and  discs 
erased  and  reused.  Panama  Canal  forms 
No.  2823  destroyed  after  minority  group 
information  entered  in  computer  and 
checked  for  accuracy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Equal  Opportunity,  Office 
of  Equal  Opportunity,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administrafion  Building,  Balboa 
Heights.  R.  P.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  the  officials  designated  in 
Notification  Procedure,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

Rules  governing  how  an  individual 
may  rquest  the  amendment  of  any 
information  about  him  in  this  system  are 
published  in  35  CFR  10.12. 

RECORD  SOURCE  CATEGORIES: 

Minority  group  designator  code;  A 
visual  identification  of  the  employee's 
race  and  ethnic  category  made  l)y  the 
employee's  supervisor  for  those 
employed  as  of  June  30, 1977  and,  for 
those  entering  service  after  June  10, 
1977.  by  staff  of  the  Employee 
Proct rssing  Unit  of  the  Personnel  Bureau. 
All  other  data:  Subject  employee, 
personnel  actions  forms  (SF  50), 
employing  unit,  time  reports,  computer- 
generated  and  manual  calculations  from 
varied  input  data. 

PCC/EO-2 

SYSTEM  NAME: 

Equal  Employment  Opportunity 
Complaint  File,  PCC/EO-2 

SYSTEM  LOCATION 

OUiv.e  of  Equal  Opportunity, 
Admi.nistration  Building,  Balboa 
i  (eights.  Republic  of  Panama. 

categories  of  individuals  covered  by  the 

system; 

Employees  and  apphcants  for 
employment  who  complain  of 
discrimination  based  on  race,  color,  sex, 
age.  religion,  national  origin,  or  physical 
and  mental  handicap. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A.  Pre-complaint  record,  consisting  of 
informal  complaint,  final  report  from  the 
Equal  Employment  Opportunity 
Counselor,  and  related  documents. 

B.  Investigative  file,  consisting  of 
formal  complaint;  acceptance  of  formal 
complaint;  sworn  statements  from 
complainant,  witnesses,  and  alleged 
discriminatory  official(s),  environmental 
survey  for  comparison  purposes 
(depersonalized);  and  summary  made  by 
Investigator,  and  related  documents. 

C.  Complaint  file,  consisting  of 
proposed  disposition  of  complaint, 
transcript  of  EEO  hearing,  hearing 
examiner's  recommended  decision,  final 
decision  by  agency  head,  documents 
forwarded  to  the  Office  of  Review  and 
Appeals  of  the  Equal  Employment 
Opportunity  Commission  and  the 
Commissioners,  and  related  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  2000e-16;  5  U.S.C.  554;  E.O. 
11478  of  August  8, 1969;  E.O.  11590  of 
April  23, 1971;  22  U.S.C.  3611  (Supp.  Ill 
1979);  Articles  III  and  X  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosed  to  employees  of  the  Panama 
Canal  Commission,  the  Equal 
Employment  Opportunity  Commission 
and  U.S.  Courts  in  connection  with  their 
oversight  responsibilities  under  the  law. 
See  also  general  roufine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  alphabeUcally  by  name  of 
complainant. 

SAFEGUARDS: 

Stored  in  locked  file  cabinets;  office 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  for  2  years  after 
final  disposition  of  case  and  transferred 
to  Agency  Records  Center  for 
destruction  4  years  after  final 
disposition  of  case.  Tapes  of  EEO 
hearings  are  erased  and  reused. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Equal  Opportunity, 
Panama  Canal  Commission,  APO  Miami 
34011. 
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SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  is  this  system  which  is 
investigatory  material  compiled  for  law 
enforcement  purposes  or  would  reveal 


U.S.C.  3101;  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights.  R.P.  Rules  are  published  in  35 
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NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager.  See  Chapter  713  of 
Panama  Canal  Personnel  Manual  (PCPM 
713). 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
System  Manager.  Investigatory  records 
are  not  released  until  investigation  has 
been  completed.  Hearing  records  are  not 
released  until  final  decision  has  been 
made. 

CONTESTING  RECORD  PROCEDURES: 

See  Panama  Canal  Personnel  Manual 
713. 

RECORD  SOURCE  CATEGORIES: 

Complainant;  individuals  involved  in 
complaint;  other  witnesses;  investigator; 
examiner;  and  officials  making 
determinations  in  the  case. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22. 

PCC/EP-1 

SYSTEM  NAME: 

Panama  Canal  Commission  Board  of 
Directors  Biographical  and 
Correspondence  Files,  PCC/EP-1 

SYSTEM  location: 

office  of  Executive  Planning. 
Administrafion  Building,  Balboa 
Heights.  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  members  of  the 
Panama  Canal  Commission  Board  of 
Directors.  » 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  addresses,  newspaper 
clippings,  personal  resumes,  biographies 
and  official  correspondence  between 
Commission  officials  and  board 
members.  May  also  include  other 
information  as  may  be  provided  by 
Office  of  Execufive  Planning  in  the 
process  of  routine  responses  to  inquiries 
by  Board  of  Directors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  and  3612  [Supp.  Ill 
1979)  and  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE:  7 

Memorandums,  letters,  newspaper 
clippings  etc.  Maintained  in  standard 
folders. 

RETRIEVABILITY: 

Filed  by  name  of  board  member. 

SAFEGUARDS: 

Lockable  file  cabinets.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Executive  Planning. 
Panama  Canal  Commission,  APO  Miami 
34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights,  R.  P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
NotificatioK  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  public  media  and  protocol 
sources. 

PCC/FMAC-1 

SYSTEM  NAME: 

Embezzlements,  Burglaries,  and  Cash 
Shortages,  PCC/FMAC-1. 

SYSTEM  LOCATION: 

Agents  Accounts  Branch,  Building  365. 
/^ncon.  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Panama  Canal  Commission 
employees  and  former  employees  under 
investigation  for  embezzlements. 
burglaries,  and  cash  shortages. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Records  collected  and  maintained  in 
connection  with  investigations  of 
embezzlements,  burglaries,  and  cash 
shortages,  such  as,  police  reports,  audit 


reports,  statements  fci>'  individuals 
involved  and  their  employers,  decisions 
made  about  liability  and  responsibility. 
statements  of  actions  taken  to  recover. 
and  court  decisions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  502-6, 1341-58. 
1381-93,  76  A  Stat.  428-29,  458-63;  5 
U.S.C.  5511-12;  22  U.S.C.  3611  and  3721 
(Supp.  HI  1979)  and  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  the 
General  Accounting  Office  for  decision 
on  responsibility  for  losses  sustained 
and  method  of  recovery  or  forgiveness 
and  to  the  Office  of  Personnel 
Management  for  recovery  from 
retirement  annuities  or  contributions. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

Filed  alphabetically  by  name. 

SAFEGUARDS: 

Stored  in  locked  desk  in  building 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Agehts  Accounts  Branch, 
Accounting  Division.  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency     * 
Records  Officer.  Administration 
Building.  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10.  ^ 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
.N'otification  Procedures,  preceding. 

CONTESTING  TIECORO  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Employers,  agents,  investigators, 
witnesses,  and^he  courts. 
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policies  and  practices  for  storing, 
retrieving,  accessing.  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  in  file  folders. 


authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611  (Supp.  Ill  1979);  31 
U.S.C,  65  et  seq.;  Arficle  III  of  the 
Panama  Canal  Treaty  of  1977. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  responsible  for  handling 
cash.  ■ — - 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
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SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  is  this  system  which  is 
invesitigatory  material  compiled  for  law 
enforcement  purposes  or  would  reveal 
the  identity  of  confidential  sources  is 
exempt  from  the  procedures  for  access 
and  contest  set  forth  in  the  agency's 
regulations.  See  35  CFR  10.22. 

PCC/FMAC-2. 

SYSTEM  NAME: 

Accounts  Receivable  Records,  PCC/ 
FMAC-2 

SYSTEM  location: 

Agents  Accounts  Branch,  Bldg.  38. 
Balboa,  Republic  of  Panama;  Panama 
Canal  Commission,  4400  Dauphine  St., 
New  Orleans,  Louisiana;  and  Data 
Processing  Division,  Administration 
Building,  Balboa  Heights,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  billed  by  the  former  Canal 
agencies  for  services  and  purchases,  and 
individuals  billed  by  the  Panama  Canal 
Commission  for  services,  housing,  etc. 
Included  are:  all  former  employees  of 
the  Canal  agencies,  and  all  present  and 
former  employees  of  the  Commission, 
employees  and  active  duty  personnel  of 
U.S.  military  commands;  employees  of 
other  U.S.  Government  agencies, 
including  U.S.  Embassy  and  State 
Department  personnel  located  in  the 
Republic  of  Panama,  Civil  Service 
annuitants  and  all  other  persons  having 
charges  or  unpaid  balances  payable  to 
the  Panama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  support  and 
effect  customer  billings,  collections,  and 
credit  standing,  including  customer 
listings  and  data  files  (name,  address, 
account  number  and  balance,  roll  and 
gang,  history  of  debit  and  credit 
transactions,  etc),  charge  account 
applications,  transaction  detail  and 
analysis  and  statistical  accumulations, 
active  and  inactive  credit  accounts, 
schedules  of  advance  payments  and 
security  deposits,  and  account  written 
off.  Information  relates  to  such  charges 
as  former  retail  store  and  storehouse 
sales,  hospital  services,  other  services 
provided  by  the  former  Canal  agencies, 
and  housing,  electricity,  etc.,  currently 
provided  by  the  Commission  to  DoD 
personnel  and  other  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  ' 
SYSTEM: 

5  U.S.C.  301;  5  U.S.C.  5511-14;  22 
U.S.C.  3721  (Supp.  Ill  1979);  31  U.S.C.  65 
et  seq.  and  951-3;  42  U.S.C.  2651-3;  44 


U.S.C.  3101:  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  General 
Accounting  Office  for  audit  and 
collection  assistance;  Department  of 
Justice  for  collection  assistance:  Internal 
Revenue  Service  for  determination  of 
tax  liabilities;  Veterans  Administration 
for  its  administration  of  laws  pertaining 
to  veterans;  and  other  U.S.  Government 
organizations,  private  employers,  labor 
unions,  lending  and  credit  institutions, 
foreign  consulates  and  embassies, 
foreign  governments,  insurance  carriers, 
attorneys,  courts,  and  executors  of 
estates  for  collection  assistance,  credit 
information,  offset  of  accounts 
receivable  against  amounts  due 
customers,  and  possible  litigation.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  folders:  index  cards: 
magnetic  tapes/disks  and  punched 
cards:  computer  printouts. 

retrievability: 

Paper  records  filed  or  retrievable 
alphabetically  by  name:  information 
retrieved  from  computer  by  customer/ 
account  number. 

SAFEGUARDS: 

Paper  records  filed  in  locked  and 
unlocked  metal  file  cabinets,  shelf  files, 
tub  files,  desks,  and  table  tops  in 
building  locked  when  not  in  use. 
Magnetic  tapes/disks  and  punched 
cards  filed  in  locked  rooms  when  not  in 
use.  Access  and  use  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  destroyed  five  years 
after  account  closed,  except  those 
pertaining  to  accounts  written  off 
[destroyed  after  fifteen  years)  and 
customer  listings  (destroyed  when 
superseded  by  new  listings).  Information 
retained  on  computer  for  one  year  after 
closing  of  account.  Retention  period 
pending  further  discussion  with  GSA/ 
NARS. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Agents  Accounts  Branch, 
Accounting  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

s 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Pyt  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Units  providing  chargeable  services, 
billing  offices,  collection  agents,  subject 
individuals,  officials  authorized  to 
forgive  debts  and  to  authorize 
adjustments  of  existing  charges,  and 
offices  making  inquiries  or  to  which 
inquiries  are  directed. 

PCC/FMAC-3 

SYSTEM  name: 

Trust  Fund  Records,  PCC/FMAC-3. 

system  location: 

Agents  Accounts  Branch,  Building  365, 
Ancon,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Prisoners  in  Commission  penal 
facilities;  and  estates  escheated  to  the 
former  Canal  Zone  Government  by  court 
order. 

categories  of  records  in  the  system: 

Records  maintained  on  funds  held, 
including  earnings  for  persons  held  in 
detention  or  institutionalized  and 
incapable  of  handling  their  own  affairs. 
The  records  show  the  beneficiary's 
name,  amounts  received  and  earned, 
dates  received  and  earned,  account  and 
receipt. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611,  3721  (Supp.  Ill  1979):  31 
U.S.C.  65  et  seq.;  Articles  III  and  XI  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  information  is 
authorized  to  administrators  of  the 
subject  funds,  including  the  Public 
Administrator,  for  use  in  the 
performance  of  their  duties.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 
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PCC/FMAC-7 
SYSTEM  name: 

Canal  Commission  Awards  and 
Service  Contracts  Control  Records, 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Agents,  Accounts  Branch. 
Accounting  Division,  Panama  Canal 
Commission,  APO  Mia^i  34011. 

NOTIFICATION  PROCEDURE: 


which  the  Panama  Canal  Commission 
disburses  funds.  See  also  general  routine 
use  paragraphs  in  prefatory  statement  or 
in  35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  or  retrievable  alphabetically  by 
name. 

SAFEGUARDS: 

Stored  in  locked  desk  in  building 
locked  when  not  in  use.  Access  and  use 
;ire  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  3  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Agents  Accounts  Branch. 
Accounting  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Fund  administrators  and  agent 
cashiers. 

PCC/FMAC-4  (See  PCC/FMAP/AC-4) 
PCC/FMAC-5 

SYSTEM  NAME: 

D(!legation  of  Authority  for 
Procurement,  PCC/FMAC-5. 

SYSTEM  LOCATION: 

Agents  Accounts  Branch,  Building  365 
Ancon,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

F'anania  Canal  Commission  peisonne! 
uulhori'/ed  to  procure  and/or  approve 
payments,  and  personnel  of  tlie  District 
Court  and  other  government  agencies 
thiit  iipprove  payments  and  are  made  b\' 
the  Pcinama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  show 
indiv  iuals  and  positions  authorized  to 
procure  goods  or  services  and  approve 
disbursements,  Records  contain  such 
information  as  name:  organization;  title: 
type  of  authority;  dollar  limitations; 
payment  authorization  and  limitations: 
letters  of  additions,  deletions  and 
revisions;  and  sample  signatures. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  31 
U.S.C.  65  et  seq.;  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  officials  of 
the  District  Court  and  other  government 
agencies  for  which  the  Panama  Canal 
Commission  makes  disbursements.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Cards  and  papers  in  file  folders. 

RETRIEVABILITY: 

Filed  or  retrievable  alphabetically  by 


SAFEGUARDS: 

Stored  in  locked  desk  in  buildmg 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  10  years  after  authorization 
cancelled  or  obsolete. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Agents  Accounts  Branch, 
Accounting  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CP'R  Part  m 

RECORD  ACCESS  PROCEDURES:  1 

Requests  should  be  addressed  to 
either  of  addressees  designated  in      _ 
N'otification  Procedures,  preceding.  ^ 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10, 

RECORD  SOURCE  CATEGORIES: 

Officials  of  the  Canal  agencies  and 
subject  individuals. 

PCC/FMAC-6 

SYSTEM  NAME: 

Cash  Collection  Agents  and 
Subagents,  PCC/FMAC-6 

SYSTEM  LOCATION: 

Agents  Accounts  Branch,  Building  365, 
Ancon,  Republic  of  Panama, 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  responsible  for  handling 
cash.  ■ — - 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  identify 
personnel  responsible  for  cash,  their 
location,  the  authorized  amount  of  their 
cash  banks,  and  limitations  as  to  the  use 

of  the  banks. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3721  (Supp.  Ill  1979);  31 
U.S  C.  65  et  seq.;  Article  III  of  the 
Pa.nama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAIMTAMED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  insuranCfe 
companies  for  bonding  purposes.  See 
also  general  routine  use  paragraphs  in 
prefatojy  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STOmNO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records. 

RETRIEVABILITY: 

Filed  by  agent  cashier  number  and 
retrievable  by  name. 

SAFEGUARDS: 

Stored  in  locked  desks  in  building 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  one  year  after  superseded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Agents  Accounts  Branch, 
Accounting  Division,  Panama  Canal 
Commission.  APO  Miami  34011 

NOTIFICATION  PROCEDURE: 

Information  m;iy  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10 

RECORD  ACCESS  PROCEDURES: 

Reqiiests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  precedmg. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Administrative  Officers  of  operating 
divibiuns.  Personnel  Bureau  records,  and 
the  Treasurer. 
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Investigate  claims  for  funds,  detemine  if 
funds  are  available  which  can  be  offset 
against  accounts  receivable,  and 
investigate  alleged  liabilities.  Records 
contain  information  such  as  payee 
name,  identification  number,  check 


PCC/FMAK-1 

SYSTEM  NAME: 

Claims  Files.  PCC/FMAK-1 


SYSTEM  LOCATION: 


TO      D.ll 


against  the  former  Canal  agencies,  and 
the  Commission,  such  as  the  following: 

1.  Physicians  and  medical  facilities  for 
the  purpose  of  medical  treatment, 
examination,  opinions  and  evaluations 
of  claimants. 
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PCC/FMAC-7 

svsTEM  name: 

Canal  Commission  Awards  and 
Service  Contracts  Control  Records, 
PCC/FMAC-7 

SYSTEM  location: 

Agents  Accounts  Branch,  Building  365, 
Ancon,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SVSTEM: 

Individuals  and  organizations  that 
have  personal  service  contracts  and  sale 
agreements  with  the  Panama  Canal 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Control  records  on  Canal  Commission 
Awards  and  service  contracts  showing 
transaction  history,  payment  history, 
history  of  orders  placed  against  awards, 
modifications  to  initial  agreement, 
amount  contracted  for,  and  undelivered 
orders  placed  against  awards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
Article  XI  of  the  Agreement  in 
Implementation  of  Article  III  of  the 
Panama  Canal  Treaty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  contractors 
in  reviewing  the  status  of  their  accounts, 
the  General  Accounting  Office  and  the 
Office  of  Management  and  Budget  in  the 
performance  of  their  functions,  and  the 
District  Court  and  other  Government 
agencies  for  which  the  Panama  Canal 
Commission  makes  disbursements.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Cards. 

retrievability: 

Filed  alphabetically  by  name  and 
cross-referenced  to  contract  and  award 
numbers. 

SAFEGUARDS: 

Stored  in  locked  desk  in  building 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  6  years  and  3  months  after 
final  payment. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Agents.  Accounts  Branch, 
Accounting  Division,  Panama  Canal 
Commission,  APO  Mia^i  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

f 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Contracting  officers,  budget  officers, 
disbursement  records,  and  contractors. 

PCC/FMAC-8 

SYSTEM  name: 

Accounts  Payable  Disbursement 
Records,  PCC/FMAC-8 

SYSTEM  location: 

Agents  Accounts  Branch,  Building  365, 
Ancon,  Republic  of  Panama.  New 
Orleans  Office.  Panama  Canal 
Company,  4400  Dauphine  Street,  New 
Orleans,  Louisiana. 

categories  of  individuals  covered  by  the 
system: 

Persons  to  whom  payments  h^ve  been 
made  by  the  former  Canal  agencie^and 
the  Panama  Canal  Commission.       \\ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  show 
payments  from  accounts  of  the  former 
Canal  agencies  and  the  Commission 
including  such  documentation  as 
purchase  orders,  vendors  invoices, 
payment  authorizations  and  approvals, 
check  follow  copies,  and  accounting 
classifications. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611,  3721  (Supp.  Ill  1979);  31 
U.S.C.  65  et  seq.:  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  freight 
carriers  and  rate  making  insitutions  in 
connection  with  the  determination  of 
rates,  other  Federal  agencies  gathering 
statistical  information,  contracting 
officers,  banks  with  which  the 
Commission  maintains  checking 
accounts,  and  the  District  Court  and 
other  Government  organizations  for 


which  the  Panama  Canal  Commission 
disburses  funds.  See  also  general  routine 
use  paragraphs  in  prefatory  statement  or 
in  35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  folders  and 
individual  forms. 

RETRIEVABILITY: 

Filed  alphabetically  by  name. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroy  6  years  and  3  months  after  the 
period  of  the  account. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Agents  Accounts  Branch. 
Accounting  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Procurement  Officer,  contracting 
officer,  officials  authorized  to  incur 
liabilities  and  approve  payments 
disbursed  by  the  Panama  Canal 
Commission,  and  subject  individuals. 

PCC/FMAC-9 

SYSTEM  NAME: 

Unnegotiated  Checks  Over  One  Year 
Old,  PCC/FMAC-9 

SYSTEM  LOCATION: 

Agents  Accounts  Branch,  Building  365. 
Ancon,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  issued  Panama  Canal 
Company  and  Commission  checks  for 
which  there  is  no  record  of  their  having 
been  cashed  for  over  one  year. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  on  unnegotiated 
checks  over  one  year  old  used  to 
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SAFEGUARDS: 

Records  maintained  in  lockable  file 
cabinets  in  office  locked  other  than 
during  office  hours.  Access  and  use  of 
records  hmited  to  authorized  personnel 


balances,  overtime,  etc.,  and  to  account 
for  payments.  Includes  such  information 
as  name,  employee  identification 
number,  rate  number,  rate  of  pay, 
deductions,  date  hired,  where  hired,  roll 


Access  and  use  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  or  microfilm  destroyed 
sixtv  vears  after  individual's  first  dav  of 
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Investigate  claims  for  funds,  detemine  if 
funds  are  available  which  can  be  offset 
against  accounts  receivable,  and 
investigate  alleged  liabilities.  Records 
contain  information  such  as  payee 
name,  identification  number,  check 
number,  check  date,  name  of  bank 
drawn  on,  amount  of  check,  and  related 
currespondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  use.  3611,  3721  (Supp.  Ill  1979J; 
Article  ill  of  the  Panama  Canal  Treaty 

of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  individuals 
and  organizations  affected  by  the  non- 
negotiation  of  the  check.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  U). 
appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Cards  and  papers  in  file  folders. 

rethievabilbity: 

Filed  alphabetically  by  name  of 
payee. 

SAFEGUARPS: 

Fil(;d  in  metal  file  cabinets  in  building 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel 

retention  AND  disposal: 

Destroyed  10  years  after  date  of  issue, 
except  retain  summary  lists  of  unpaid 
checks. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Agents  Accounts  Branch, 
Accounting  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  fromthe 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in  ' 

Notification  Procedures,  preceding.  \ 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Disbursements  system,  payees,  and 
other  persons  concerned. 


PCC/FMAK-1 

SYSTEM  NAME: 

Claims  Files.  PCC/FMAK-1 

SYSTEM  LOCATION: 

Claims  Branch.  Building  38.  Balboa. 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  making  or  filing  claims 
against  the  form.er  Canai  agencies,  and 
the  Commission:  and/or  persons  and 
companies  who  are  subjects  ofxiaims 
b\  the  former  Cana!  agencies,  and  the 
Commission. 

CATEGORIES  OF  RECORDS  %H  THE  SYSTEM: 

This  system  of  records  contains 
information  or  documents  needed  to 
audit  and  settle  claims  for  pay  and 
allowances,  uncollectible  debts, 
amounts  due  estates  of  deceased 
employees,  travel  expense 
reimbursement,  personal  injury  or  death 
(including  injury  occurn.ng  in  the 
performance  of  duty),  and  personal 
property  loss  and/or  damage.  The 
records  consist  of  documentation  of  the 
circumstances  giving  rise  to  the  claim 
and  basis  of  the  claim:  claimant's  or 
individual's  name,  names  and 
relationship  of  immediate  family, 
address,  identification  number. 
occupation,  date  of  birth;  when,  where 
and  how  the  loss  of  or  damage  to 
property  occurred;  when  and  how 
individual  was  injured,  nature  apd 
extent  of  injury,  medical  treatment, 
diagnosis  and  prognosis;  payroll 
information;  travel  orders  and  other 
travel  information,  investigative,  police, 
fire,  autopsy,  accident  and  medical 
reports,  and  various  other  materials 
placed  into  the  record  to  perfect  the 
claim  and  relating  to  the  actions, 
decisions,  or  determinations  made  by 
the  Agency  or  claims. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

5  use.  301;  5  U.S.C.  5581  et  seq.;  5 
U.S.C.  5701  et  seq.;  5  U.S.C.  8101  .et  seq.: 
22  use.  3611  and  3721  (Supp.  Ill);  31 
use.  240-243;  31  U.S.C.  951-953;  46 
use.  1300  et  seq.— Bill  of  Lading 
Contract  of  Carriage;  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  or  a  record  from  this 
system  may  be  furnished  to  and 
information  acquired  from  federal,  state, 
local  or  foreign  agencies,  the  claimant 
and  other  parties  of  interest  in 
connection  with  the  audit  and 
settlement  of  claims  and  demands  by  or 


against  the  former  Canal  agencies,  and 
the  Commission,  such  as  the  following: 

1.  Physicians  and  medical  facilities  for 
the  purpose  of  medical  treatment, 
examination,  opinions  and  evaluations 
of  claimants. 

2.  Insurance  companies  in  connection 
with  claims  for  or  against  their  insured 
under  subrogation  rights  or  in 
connection  with  the  bonding  of 
emplovees  of  the  forniei  Canal  agencies. 
and  the  Commission. 

3.  Lawyers  representing  claimants  or 
the  agency. 

4.  Labor  unions  representing 
claimants. 

5.  Steamship  agencies  and,'or  their 
legal  representatives  for  fu.T.ishing 
ser\  ices  or  adjusting  cargo  and  other' 
claims  from  the  former  Canal  agencies, 
and  the  Commission  or  other  claimants. 

6.  Contractors  who  furnish  services  to 
the  Panama  Canal  Commission  such  as 
the  packing,  crating,  and  t.^-ansportation 
of  household  goods  and  personal  effects 
of  employees  under  recruitment  and 
repatriation. 

7.  Consultants  who  furnish  services  to 
the  Panama  Canal  Commission,  i.e.. 
doctors,  engineers,  management  firms, 
etc. 

8.  Transportation  companieS^such  as 
airlines,  steamship  companies,  railroads, 
buses,  and  car  rental  agencies  who 
furnish  services  to  the  Panama  Canal 
Commission. 

9.  National  Safety  Council  for  safety 
purposes. 

10.  Department  of  Labor  for  advice  on 
a  particular  case  and  appeals  to  the 
Employees'  Compensation  Appeals 
Board. 

11.  Social  Security  Administration  for 
verification  of  earnings  record  of 
beneficiaries  under  the  Federal 
Employees'  Compensation  Act. 

12.  Office  of  Personnel  Management 
for  furnishing  record  of  compensation 
8payments  to  beneficiaries  under  the 
Federal  Employees'  Compensation  Act. 

13.  Department  of  justice  for  the 
defense  or  prosecution  of  cases  on 
behalf  of  the  agency. 

See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE: 

Paper  records  maintained  in  file 

folders. 

RETRIEVABILITY: 

Filed  alphabetically  by  name  of 
claimant,  etc. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  connection  with  their  authorized 
functions,  disclosure  is  authorized  to  the 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Beneficiaries  under  the  Federal 
Employees  Compensation  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


RECORD  SOURCE  CATEGOffiES: 

Panama  Canal  Commission  Personnel 
Bureau  and  Claims  Branch. 

PCC/FMAP/AC-4 
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safeguards: 

Records  maintained  in  lockable  file 
cabinets  in  office  locked  other  than 
during  office  hours.  Access  and  use  of 
records  limited  to  authorized  personnel 
only. 

RETENTION  AND  DISPOSAL: 

Disposal  not  authorized.  Retention 
period  pending  further  discussion  with 
GSA/NARS. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Claims  Branch,  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Claimants,  officials  of  Panama  Canal 
Commission,  other  government  officials, 
physicians,  medical  facilities,  private 
individuals  and  companies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  Agency's  regulations.  See 
35  CFR  10.22. 

PCC/FMAP-1. 

SYSTEM  NAME: 

Payroll  Master  File  for  Panama  Canal 
Commission  Employees.  PCC/FMAP-1 

SYSTEM  LOCATION: 

Payroll  Branch,  Panama  Canal 
Commission,  Ancon.  Republic  of 
Panama;  and  Data  Processing  Division, 
Administration  Building,  Balboa 
Heights,  R.P. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Present  and  former  employees  of  the 
Panama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Master  payroll  system  consisting  of 
payroll-related  or  employment-related 
information  necessary  to  compute  gross 
and  net  pay,  retirement  credit,  leave 


balances,  overtime,  etc.,  and  to  account 
for  payments.  Includes  such  information 
as  name,  employee  identification 
number,  rate  number,  rate  of  pay, 
deductions,  date  hired,  where  hired,  roll 
and  gang,  position  number,  occupation, 
pay  level,  base  rate,  frozen  or  saved 
rate,  tropical  differential  code,  annual 
premium  compensation,  security 
classification,  step  due  date,  labor 
distribution  accounts,  work  week, 
retirement  code,  tenure,  rehired 
annuitant,  part-time  hours,  social 
security  code  and  number,  FEI IBA  plan, 
FEGLI  income  tax  data.  Fair  Labor 
Standards  Act  code,  medical 
identification  card,  residence, 
citizenship,  sex,  marital  status,  veterans 
preference,  physical  examination, 
suspended  leave,  employee  address, 
birth  date.  Federal  service  date,  Canal 
service  date,  travel  leave,  check 
distribution  code,  employee  status,  and 
Combined  Federal  Campaign  pledges. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapter  55;  22  U.S.C.  3611 
and  3721  (Supp.  Ill  1979);  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING 

CATEGORIES  OF  USERS  AND  THE  PURPOSES  OF 
SUCH  USES: 

Information  may  be  disclosed  to  the 
following  agencies  and  organizations,  in 
connection  with  their  authorized  v 

functions:  Office  of  Personnel 
Management;  Internal  Revenue  Service; 
Social  Security  Agency;  General 
Accounting  Office;  U.S.  military 
agencies;  state  unemployment 
compensation  offices;  city,  county,  and 
state  tax  offices;  employee  credit 
unions;  banks;  labor  unions;  insurance 
carriers;  and  Combined  Federal 
Campaign.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Magnetic  tape/disks,  punched  cards, 
computer  printouts,  and  microfilm  of 
printout, 

RETRIEVABILmr: 

Retrievable  by  employees  name. 
identification  number,  and  pay  rate 
code. 

SAFEGUARDS: 

Paper  records  and  microfilm  stored  in 
building  locked  when  not  in  use. 
Magnetic  tape/disks  and  punched  cards 
filed  in  locked  rooms  when  not  in  use. 


Access  and  use  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  or  microfilm  destroyed 
sixty  years  after  individual's  first  day  of 
employment,  provided  individual  has 
been  separated  from  service  for  five 
years.  Terminated  employees  are 
carried  on  the  computer  until  six  weeks 
after  the  end  of  the  calendar  year  in 
which  they  terminate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Payroll  Branch,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Pari  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  employee,  personnel  action 
form  (SF-50),  employing  unit,  time 
reports,  and  computer-generated  and 
manual  calculations  from  varied  input 
data. 

PCC/FMAP-2 

SYSTEM  NAME: 

Payroll  System  for  Vessel  Employees, 
PCC/FMAP-2 

SYSTEM  location: 

Payroll  Branch,  Panama  Canal 
Commission,  Bldg.  365.  Ancon,  Republic 
of  Panama, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Former  and  present  vessel  employees 
on  Panama  Canal  Commission 
steamships. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  accumulate 
pay-related  data,  calculate  pay,  and 
account  for  payments  to  crew  members 
of  Commission  steamships,  including 
such  information  as  name.  Social 
Security  number,  article  number,  rate, 
and  position  title. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  22  U.S.C.  3611  and  3721 
(Supp.  Ill  1979);  Article  III  of  the  Panama 
Canal  Treaty  of  1977.  "~ — 
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34011.  For  accounts  receivable  use: 
Chief,  Agents  Accounts  Branch. 
Accounting  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 


policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Payee  records  in  file  folders. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  identification 
number,  position  and  grade,  post  offtce 
address,  house  number  and  town,  office 
and  home  telephone  number,  date  of 
termination,  future  mailing  address. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  connection  with  their  authorized 
functions,  disclosure  is  authorized  to  the 
Office  of  Personnel  Management; 
Internal  Revenue  Service,  Federal  Social 
Security  Administration;  municipal 
county  and  state  tax  offices  in  the 
United  States,  employee  credit  unions, 
financial  institutions,  labor  unions, 
insurance  carriers,  state  unemployment 
compensation  offices.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 


STORAGE: 

lournals  and  cards, 


=i 


RETRIEVABILITV: 

Filed  by  Social  Security  number  and 
retrievable  by  name. 

SAFEGUARDS: 

Stored  in  building  locked  when  not  in 
use.  Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  sixty  years  after  first  day 
of  employment  of  vessel  employee  by 
Panama  Canal  Commission. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Payroll  Branch,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and  ship's  purser. 
PCC/FMAP-3 

SYSTEM  name: 

Injury  Compensation  Payroll  Records. 
PCC/FMAP-3 

SYSTEM  LOCATION: 

Payroll  Branch,  Panama  Canal 
Commission,  Bldg.  365,  Ancon;  Republic 
of  Panama. 


categories  of  individuals  covered  by  the 
system: 

Beneficiaries  under  the  Federal 
Employees  Compensation  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  account  for 
payments  of  awards  and  as  the  basis  for 
a  variety  of  reports  on  payments  of 
injury  compensation,  containing 
information  on  beioeficiaries,  such  as 
name,  identification  number,  address, 
amount  of  payment,  amount  of 
insurance  premiums,  and  miscellaneous 
hospital  bills. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301  and  8101  et  seq.;  22  U.S.C. 
3611  and  3658  (Supp.  Ill  1979);  Article  III 
of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Submission  of  reports  to  Office  of 
Personnel  Management  and  insurance 
carriers  for  use  in  their  functions  related 
to  the  Federal  Employees  Compensation 
Act.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10.  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Journals  and  cards. 

RETRIEVABILITV: 

Filed  by  identification  number  and 
retrievable  by  name. 

SAFEGUARDS: 

Stored  in  shelf  or  tub  files  in  building 
locked  when  not  in  use.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Payroll  Branch,  Panama  Canal 
Commission.  APO  Mia.T.i  34011. 

NOTIFICATION  PROCEDURE; 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration  Branch. 
Balboa  Heights,  R.P.  Rules  are  published 
in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 


RECORD  SOURCE  CATEGOMES: 

Panama  Canal  Commission  Personnel 
Bureau  and  Claims  Branch. 

PCC/FMAP/AC-4 

SYSTEM  NAME: 

Payroll  Deductions.  PCC/F.MAP/AC^ 

SYSTEM  LOCATION: 

Payroll  Branch.  Building  365.  Ancon, 
Republic  of  Panama. 

categories  of  individuals  covered  by  the 

system: 

Active  and  retired  employees  of  the 
Panama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  by  the  Payroll 
Branch  as  part  of  the  Payroll  Master  File 
for  Panama  Canal  Commission 
employees  and  used  also  by  Agents 
Accounts  Branch  as  part  of  the 
Accounts  Receivable  Records  System 
for  accounts  collectible  by  payroll 
deduction.  Records  contain  individual's 
gross  pay,  net  pay,  and  payroll 
deduction  detail  and  support  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  5511-27;  22  U.S.C.  3611  and 
3645  (Supp.  Ill  1979);  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  is  authorized  to  insurance 
carriers  in  connection  with  payments  of 
health  insurance  benefits.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Cards,  ledgers,  and  papers  in  file 
folders. 

RETRIEVABILITV:  ' 

Filed  or  retrievable  alphabetically  by 

name. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  and 
ledger  buckets  in  building  locked  when 
not  in  use.  Access  and  use  are  restricted 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  4  years  after  fiscal  year 
involved. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  Payroll  Master  File  use:  Chief. 
Payroll  Branch,  Accounting  Division, 
Panama  Canal  Commission.  APO  Miami 
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PCC/FMTR-2 

SYSTEM  name: 

Internal  Revenue  Service  Notice  of 
Levy  Files,  PCC/FMTR-2, 

SYSTEM  LOCATION:         "^ 


RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

o 1„_ U1;„U«J  :„  oc  r-CD  ri„.t  in 


RETRIEVABIUTV: 

Indexed  by  name. 

safeguards: 

Stored  in  locked  f^le  in  building  locked 
when  not  in  use.  Access  and  use  are 
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34011.  For  accounts  receivable  use: 
Chief,  Agents  Accounts  Branch. 
Accounting  Division,  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Billing  units  and  subject  individuals. 
PCC/FMAGA-1 

SVSTEM  NAME: 

Cash  Audit  Files.  PCC/FMGA-1. 

SYSTEM  LOCATION: 

General  Audit  Division,  Building  6530, 
Corozal,  Republic  of  Panama. 

categories  of  indivduals  covered  by  the 
system: 

Panama  Canal  Commission  collecting 
agents  whose  accounts  are  audited  by 
the  General  Audit  Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  cash  audits  to  evaluate 
intemal  controls  over  cash  and 
determine  whether  the  custodian  is 
carrying  out  his  responsibilities  with 
respect  to  Government  property  and  to 
identify  weaknesses  in  cash  controls 
and  to  make  necessary  changes  in  those 
controls.  In  case  of  cash  shortages, 
records  are  used  to  determine  amount 
recoveruble  from  agent.  Records  contain 
information  such  as  the  identifying 
agent  number,  employee's  name, 
employing  unit,  and  employee's 
accountability  at  the  time  the  audit  was 
performed.  In  instances  where  cash 
shortages  are  found,  the  records  will 
also  contain  information  on  the  recovery 
of  these  amounts  from  the  agents. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611  and  3721  (Supp.  Ill 
1979)  and  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system. 

storage: 

Payee  records  in  file  folders. 

retrievabiuty: 

Filed  by  fiscal  year  and  agent  number 
audited.  Retrievable  by  name. 

safeguards: 

Stored  in  locked  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  by  burn^g  after  ten  years. 

SYSTEM  MANAGER(S)  AN[i,AODnESS: 

General  Auditor,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PBOCEDUBE8: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  auditors,  and 
employees  of  Agents  Accounts  Branch. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identity  of  confidcnlial 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  of  access  and  contest  set 
forth  in  the  agency's  regulations.  See  35 
CFR  10.22. 

PCC/FMTR-1 

SYSTEM  name: 

Termination  of  Employment  Actions 
Records,  PCC/FMTR-1. 

SYSTEM  location: 

Treasury  Branch,  Building  287.  Ancon, 
Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  employees  of  the  Panama  Canal 
Commission  terminating  their 
employment  with  this  agency. 


categories  of  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  identification 
number,  position  and  grade,  post  offtce 
address,  house  number  and  town,  office 
and  home  telephone  number,  date  of 
termination,  future  mailing  address, 
nature  of  termination,  reason  for 
termination,  disposition  of  final  pay, 
date  of  travel,  transportation  request, 
members  of  family  with  whom  traveling, 
final  destination,  destination  of 
household  effects,  signature  of 
employee,  employee's  position  number, 
roll  and  gang,  whether  recruited  from 
states  and  whether  replacement  is 
required. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  22  U.S.C.  3611,  3652  and 
3654  (Supp.  Ill  1979);  44  U.S.C.  3101; 
article  III  and  X  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE: 

8  by  10  Vi  printed  form  194-T. 

retrievability: 

Indexed  by  name  and  identification 
number. 

safeguards: 

Records  maintained  in  logked  file. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  after 4  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Treasurer,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE*. 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES:  , 

Requests  should  be  addressed  to     / 
either  of  addressees  deignated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  employee  and  employing  Unit. 
Division,  or  Bureau. 
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and  witnesses  or  victims'  names, 
identification  numbers  and  employing 
units. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 


PCC/GSCS-1 
SYSTEM  NAME: 

Housing  Files,  PCC/GSCS-1 

SYSTEM  location: 

II ;__ /-»rr: r>„~,™, ,..!♦., 


..^pirir.aD 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  of  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 
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PCC/FMTR-2 

SYSTEM  name: 

Internal  Revenue  Service  Notice  of 
Levy  Files,  PCC/FMTR-2. 

SYSTEM  LOCATION: 

Treasury  Branch,  Building  287,  Ancon, 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

t;niployees  of  the  Panama  Canal 
Commission  whose  salaries  are  being 
levied  by  the  U.S.  Internal  Revenue 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  address  and  social 
security  number,  amount  of  Federal 
income  tax  owed  to  Internal  Revenue 
Service,  tax  period  ended,  date  and 
amount  of  assessment,  unpaid  balance 
of  assessment  and  statutory  additions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Chapter  64,  Internal  Revenue  Code  of 
1954;  22  U.S.C.  3611  (Supp.  Ill  1979)  and 
Article  III  of  the  Panama  Canal  Treaty 
of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  disclose  to  the  Internal  Revenue 
Service  that  the  employee  has  been 
notified  of  his  or  her  indebtedness,  and 
to  collect  amounts  owed  and  forward 
same  to  Internal  Revenue  Service  to 
satisfy  levy.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  form,  8  by  lOVk  inches. 

RETRIEVABILITY: 

Indexed  by  name. 

SAFEGUARDS: 

Records  maintained  in  locked  file. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  3  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Tre^rer,  Panama  Canal  Commission, 
APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights,  R.P.  Rules  are 
pLiblished  in  35  CFR  Part  10. 


RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Internal  Revenue  Service,  Panama 
Canal  Commission  payroll  records  and 
the  individual  on  whom  record  in 
maintained. 

PCC/FMTR-3 

SYSTEM  NAME: 

Suspension  of  Check  Cashing 
Privileges  Files.  PCC/FMTR-3 

SYSTEM  LOCATION: 

Treasury  Branch,  Building  287,  Ancon, 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  cashed 
unnegotiable  checks,  and  persons  who 
reqtiest  cancellation  or  suspension  of 
their  own  check-cashing  privilege. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  assist  in 
attempts  to  recover  losses  from  bad 
checks  and  to  aid  in  the  determination 
of  whether  a  person's  checks  are 
acceptable  or  whether  credit  may  be 
extended  to  a  person.  Records  may 
show  the  individual's  name,  social 
security  number  (optional)  and 
identification  number  (if  any),  employer, 
telephone  number,  dates  the  checks 
were  returned,  dates  of  checks,  number 
of  checks  returned,  and  monetary  value 
of  each  check. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  and  3721  (Supp.  Ill 
1979]  and  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Listings  disclosed  to  U.S.  Government 
check-cashing  facilities  in  the  Canal 
area,  including  Army,  Navy,  and  Air 
Force  Exchanges,  Information  may  be 
disclosed  to  commercial  banks,  credit 
agencies,  labor  unions,  and  employers 
consistent  with  collection  practices.  See 
also  general  routine  use  paragraphs  in 
piefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 


STql^AGE: 

'"'^^ards  and  listings. 


RETRIEVABIUTY: 

Indexed  by  name. 

SAFEGUARDS: 

Stored  in  locked  file  in  building  locked 
when  not  in  use.  Access  and  use  are 
restricted  to  authorized  personneL 

RETENTION  AND  DISPOSAL: 

Lists  are  destroyed  when  superseded 
by  new  lists.  Cards  are  destroyed  when 
no  longer  required  for  control  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Treasurer,  Panama  Canal 
Commission,  APO  Miami  34011. 

I 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Banks  or  clearing  houses  to  which 
checks  are  sent  for  negotiation  and  the 
subject  individual. 

PCC/GSCP-2 

SYSTEM  NAME: 

Canal  Protection  Division  Activity 
Report  Files.  PCC/GSCP-2 

SYSTEM  LOCATION: 

Canal  Protection  Division  Pacific  and 
Atlantic  Area  Co'mmanders'  Offices,  at 
Building  0610,  Ancon,  Republic  of 
Panama  and  Building  140.  Gatun.  R.P. 
respectively. 

categories  of  individuals  covered  by  the 

system: 

Persons  who  are  or  have  been 
subjects  of  investigation  by  Canal 
Protection  Division  personnel,  including 
those  detained  and  those  who  have 
committed,  or  are  alleged  to  have 
committed,  violations  of  laws  or 
regulations  in  areas  protected  by  the 
Canal  Protection  Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Activity  reports,  index  cards  and 
logbooks  containing  information  such  as 
subject's  name,  identification  number, 
occupation  and  employing  unit  and, 
when  a  subject  has  been  barred  from 
vital  areas,  a  notation  to  that  effect;  date 
and  time  of  incident  and  report;  name  of 
person  making  the  report;  information 
concerning  the  incident  or  detention: 
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SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets  in 
buildings  locked  when  not  in  use  or  with 
around-the-clock  guard.  Access  and  use 
are  restricted  to  authorized  personnel. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

As  may  be  required,  the  names, 
addresses,  ages,  employment, 
citizenship,  next  of  kin  and  other 
information  needed  to  identify  persons 
who  may  provide,  or  require,  temporary 


SYSTEM  location: 

Panama  Canal  Commission  Library, 
Bldg.  0610,  Ancon,  Republic  of  Panama. 

categories  of  individuals  covered  BY  THE 

SYSTEM: 

ADolicants  for  Panam.a  Canal 
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and  witnesses  or  victims'  names, 
identification  numbers  and  employing 
units. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
and.  Article  III,  paragraph  8,  of  the 
Agreement  in  the  Implementation  of 
Article  III  of  the  Panama  Canal  Treaty 
of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

See  general  routine  use  paragraphs  in 
35  CFR  Part  10,  Appendix  A. 
Information  in  connection  with  actual  or 
potential  violations  of  the  security  of 
areas  guarded  by  the  Canal  Protection 
Division  may  also  be  disclosed  to 
intelligence  units  or  agencies  of  the 
United  States  Government  including  the 
State  Department  and  the  Department  of 
Defense,  and  officials  of  the 
Government  of  Panama. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system. 

storage: 

Printed  forms  8'/2  by  11  inches  and 
index  cards. 

RETRIEV  ABILITY: 

Alphabetical  card  file  of  names  of 
subjects  gives  cross-reference  to  activity 
reports  filed  in  numerical  order. 

SAFEGUARDS: 

Active  files  maintained  in  file 
cabinets  in  Area  Commanders'  offices. 
File  cabinets  and  offices  locked  when 
not  in  use.  Inactive  files  maintained  at 
Agency  Records  Center,  a  building 
locked  when  not  in  use.  Access  to  files 
and  filing  areas  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL* 

Activity  reports  retained  at  Area 
Commanders'  offices  for  two  years, 
subsequently  held  at  Agency  Records 
Center  for  three  more  years,  then 
destroyed  Index  cards  retained  for  up  to 
ten  years  after  date  of  last  entry. 

SYTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Canal  Protection  Division, 
Panama  Canal  Commission,  APO  Miami 
34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  and 
from  the  procedures  for  access  and 
contest  set  forth  in  the  agency's 
regulations.  See  35  CFR  10.21  and  10.22. 


PCC/GSCS-1 
SYSTEM  NAME: 

Housing  Files,  PCC/GSCS-1 

SYSTEM  location: 

Housing  Offices.  Community  Services 
Division,  Balboa  Heights  and  Cristobal, 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  residing  in  Panama  Canal 
Commission  quarters  and  in  housing 
maintained  by  religious,  commercial  and 
charitable  organizations  in  the  Canal 
area. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Assignment  and  occupancy  of 
Panama  Canal  Commission  quarters, 
including  information  on  assignee's 
name,  eligibility,  service  date, 
identification  number,  address,  family, 
size,  and  citizenship;  name  of  spouse 
and  dependents;  dates  of  occupancy; 
rental  and  other  related  information; 
persons  allowed  to  reside  or  visit  with 
assignees;  investigations  of  misconduct 
in  quarters;  and  reports  of  violations  of 
quarters  regulations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
HI  of  the  Panama  Canal  Treaty  of  1977 
and  Articles  III  and  VI  of  the  Agreement 
in  Implementation  of  Article  III  of  the 
Panama  Canal  Treaty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  in  file  folders. 

retrievability: 

Filed  or  retrievable  alphabetically  by 
name. 

SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets  in 
buildings  locked  when  not  in  use  or  with 
around-the-clock  guard.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  three  years  after  occupants' 
termination  of  service. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Community  Services  Division, 
Panama  Canal  Commission,  APO  Miami 
34011. 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  of  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  official  personnel 
files,  entry  permits,  dependency 
determinations,  housing  personnel, 
maintenance  personnel,  neighbors,  and 
officials  of  other  organizations 
maintaining  housing  in  the  Canal  Area. 

PCC/GSCS-2 

SYSTEM  NAME: 

Housing  Complaints  File, 
PCC/GSCS-2 

SYSTEM  location: 

General  Services  Bureau, 
Administration  Building,  Balboa 
Heights,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Occupants  of  Panama  Canal 
Commission  quarters  whose  cases  have 
been  referred  to  the  Quarters  Retention 
Committee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Complaints,  investigations, 
testimonies,  hearings,  and  decisions 
bearing  on  an  occupant's  eligibility  to 
retain  Panama  Canal  Commission 
quarters. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611  (Supp.  Ill  1979);  Article 
III  of  the  Panama  Canal  Treaty  of  1977; 
and  Articles  III  and  VI  of  the  Agreement 
in  Implementation  of  Article  III  of  the- 
Panama  Canal  Treaty. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

Filed  or  retrievable  alphabetically  by 
name. 
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PCC/GSPL-1 

SYSTEM  name: 

Law  Enforcement  Case  Report  Files, 
PCC/GSPL-1. 


retrievability: 

Logbooks  and  index  cards  permit 
retrieval  of  case  report  by  name  of 
arrestee,  complainant,  or  person  about 
whom  complaint  has  been  made. 

itor  nnt  rptripVHble 


and  time  of  incident,  date  and  time  of 
investigation,  facts  of  investigation, 
informants  notations,  the  nature  and 
disposition  of  the  incident,  and 
witnesses  statements. 
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SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets  in 
buildings  locked  when  not  in  use  or  with 
around-the-clock  guard.  Access  and  use 
are  restricted  to  authorized  personnel. 

retention  and  disposal: 

Destroyed  by  burning  or  shredding 
five  years  after  occupant  is  no  longer 
eligible  for  residence  in  the  Commission 
housing 

SYSTEM  MANACER(S)  AND  ADDRESS: 

Administrative  Officer,  General 
Services  Bureau,  Panama  Canal        ^ 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  m  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  J'rocedu.-^es,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals:  complainants; 
investigatory  personnel,  including  police 
and  customs  officials;  officials  of  the 
Canal  agencies:  witnesses;  Quarters 
Retention  Committee;  and  court  officials 
and  records. 

•SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
l;uv  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agencj's  regulations.  See 
35  CFR  10.22. 

PCC/GSEP-1  - 

system  NAME: 

Emergency  Preparedness  Ricords 
(Civil  Defense/Emergency 
Managemtnt),  PCC/GSEP-1 

SYSTEM  LOCATION: 

Various  locations  ;n  the  Commission 
as  may  be  designated  by  the  Agency 
Records  Officer.  Personnel  Director,  or 
other  appropriate  c''fif'.:ils. 

categories  of  individuals  covered  by  the 
system: 

Those  persons  to  whom,  and  by 
whom,  emergency  services  would  be 
rendered  in  times  of  emergency  or 
natural  disaster. 


*  CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

As  may  be  required,  the  names, 
addresses,  ages,  employment, 
citizenship,  next  of  kin  and  other 
information  needed  to  identify  persons 
who  may  provide,  or  require,  temporary 
housing  assistance,  medical  care,  etc.,  in 
times  of  emergency  or  natural  disaster. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3611  (Supp.  Ill  1979)  and 
Article  III  of  the  Panama  Canal  Treaty 
of  1977;  E.0. 11490  of  October  28, 1969. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Forms  in  file  folders. 

RETRIEVABILITY: 

By  name. 

SAFEGUARDS: 

Stored  in  lockable  file  cabinets. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL* 

Retained  until  revised  or  no  longer 

required. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief,  Emergency  Preparedness. 
Pan.ima  Canal  Commission,  APO  Miami 
3401 1 , 

NOTIFICATION  PROCEDURE: 

Iniormation  may  be  obtained  from  thf' 
Systenis  Manager  or  the  Agency 
Records  Officer,  Administration 
Huilding.  Balboa  Heights.  R  P-  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACrrSS  PROCEDURES: 

Requp.s  :■  ■  -'ould  be  addressed  to 
either  uf  adtlr.^ssees  designated  in 
Niitilicalion  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

Sre  rules  published  in  35  CFR  Par!  10 

RECORD  SOURCE  CATEGORIES: 

The  individual,  employer  and, 
Housing  and  Personnel  Bureau  records 

as  requirf.'d. 

PCC/GSLtkfl-1 

SYSTEM  NAME: 

Panama  Canal  Commission  Library 
Registration  Record,  PCC/GSLM-1 


SYSTEM  LOCATION: 

Panama  Canal  Commission  Library. 
Bldg.  0610,  Ancon,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Applicants  for  Panam.a  Canal 
Commission  Library  check-out 
privileges 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applicant's  nam.e,  identification 
num.ber  or  Serial  number,  mailing 
address,  citizenship,  dependents, 
agency. 

AUTHORITY  FOR  MAINTENANCE  OF  T«E 
SYSTEM: 

5  U.S.C.  301.  22  U.S  C.  3611  (Supp.  Ill 
1979):  and  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTCTl. 

STORAGE: 

Printed  forms,  3  by  5  inch  cards. 

RETRIEVABILITY: 

Indexed  by  name  and  Library  reader's 
number. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets.  Access  and  use  are  restricted 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Di'slroved  one  ye.ir  after  library 
privilege  has  been  cancelled  DesL-oyed 

by  burning, 

SYSTEM  MANAGER(S>  ANO  ADDRESS: 

Budget-Clerk,  Panama  Canal 
Commission  Library -Museum.  APO 
.Miami  34011. 

NOTIFICATION  PROCEOURE: 

Information  may  be  oblau'ed  fn;m  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building,  Balboa  Heights.  R.P  Rules  are 
published  in  35  CFR  Pa.-l  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  \j 
either  of  addressees  designa'ed  in 
Ndtitication  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  individual  on  whom  record  is 

maintained. 


Federal  Register  /  Vol.  No.  45,  249  /  Wednesday,  December  24,  1980  /  Notices 


85281 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE         PCC/GSPL-4 


SYSTEM: 

Persons  who  are  or  have  been 
subjects  of  police  investigations; 
peisons  who  have  made  official 
fomnlMinls  In  ihp  nnlir.p.  w/hn  ha\p  been 


SYSTEM  name: 

Convict  Files.  PCC/CSPL-4. 
SYSTEM  location: 


maintained  at  the  Balboa  and  Cristobal 
Police  Stations.  The  original  record  and 
duplicates  are  maintained  indefinitely. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief  Police  Div  isinn.  Panama  Canal 
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PCC/GSPL-1 

SYSTEM  name: 

Law  Enforcement  Case  Report  Files, 
PCC/GSPL-1. 

SYSTEM  location: 

Balboa  Police  Station,  Balboa, 
Republic  of  Panama;  Agency  Records 
Center.  Building  42-D.  Diablo,  Republic 
of  Panama;  Cristobal  Police  Station, 
Administration  Building,  Cristobal,  R.P.; 
and  Police  Headquarters,  Building  0610, 
Ancon,  R.P. 

categories  of  individuals  covered  by  the 
system: 

Persons  who  are  or  have  been 
subjects  of  police  investigations, 
including  persons  who  have  committed 
crimes  or  are  alleged  to  have  committed 
crimes;  persons  witnessing  or  reporting 
criminal  activities:  missing  persons:  and 
persons  filing  official  complaints  about 
the  conduct  of  other  persons  when  such 
conduct  is  not  a  violation  of  law. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  and/or  suspect's  name, 
witness'  or  witnesses'  names, 
complainant's  name,  identification  or 
cedula  number,  residence,  birth  date, 
age,  sex,  citizenship,  occupation, 
employer,  date  and  time  of  incident, 
name  of  the  investigating/arresting 
officer,  investigative  facts  concerning 
the  case.  Subsystem  contains  subject's 
name,  identification  number,  residence, 
birth  date,  age,  sex,  citizenship, 
photograph  number,  fingerprint 
classification,  date  and  time  of  incident, 
location  of  case  report,  and  notations  of 
arrests  and  outstanding  warrants. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  3701^4.  76A 
Stat.  503-5:  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Released  to  law  enforcement 
agencies,  court  officials,  and  local 
military  commands  as  necessary  to 
assist  in  the  apprehension  and 
identification  of  criminals,  and  to 
conduct  investigations  related  thereto. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10.  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms  6V2  by  11  inches: 
computer  printouts;  magnetic  tape; 
punch  cards;  logbooks;  and  index  cards. 


retrievability: 

Logbooks  and  index  cards  permit 
retrieval  of  case  report  by  name  of 
arrestee,  complainant,  or  person  about 
whom  complaint  has  been  made. 
Information  on  computer  not  retrievable 
by  personal  identifier. 

SAFEGUARDS: 

Active  files  maintained  in  locked  file 
cabinets  in  police  station  while  not  in 
use.  Inactive  files  maintained  in  Agency 
Records  Center,  a  building  locked  when 
not  in  use.  Case  Report  Files  in  Agency 
Records  Center  normally  released  only 
to  designated  Commission  Police 
officials.  Magnetic  tapes  stored  in 
locked  rooms  when  not  in  use.  Access  to 
and  use  of  all  records  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAU 

Case  reports  retained  by  police  for 
four  years,  subsequently  held  for  seven 
years  at  Agency  Records  Center,  and 
then  destroyed.  Case  information  and 
arrest  records  on  magnetic  tape 
automatically  expunged  five  years  after 
date  of  report  unless  longer  retention 
specifically  requested.  Computer- 
produced  reports  retained  at  Police 
Records  Branch  up  to  ten  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-2 

SYSTEM  name: 

Police  Headquarters  Confidential  File. 
PCC/GSPL-2. 

SYSTEM  location: 

Police  Headquarters,  Bailding  0610, 
Ancon,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Persons  who  are  or  have  been 
subjects  of  police  investigations, 
including  persons  who  have  or  are 
alleged  to  have  been  involved  in 
incidents  of  police  interest,  and  persons 
witnessing  or  reporting  activities  of 
interest  to  the  police. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Subject's  name,  identifying  number, 
residence,  birth  date,  age,  sex, 
citizenship,  occupation,  employer,  date 


and  time  of  incident,  date  and  time  of 
investigation,  facts  of  investigation, 
informants  notations,  the  nature  and 
disposition  of  the  incident,  and 
witnesses  statements. 

authority  for  maintenance  of  the 
system: 

6  Panama  Canal  Code  3701-44.  76A 
Stat.  503-5;  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  law  enforcement  units  of 
the  local  military  commands,  U.S. 
Courts  etc.,  consistent  with  identifying 
and  apprehending  criminal  offenders. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system. 

storage: 

Printed  forms  8  by  10  V2  inches. 

retrievabiuty: 

By  persons  name  or  name»of 
organization. 

safeguards: 

Maintained  in  locked  file  cabinet. 
Access  and  use  are  restricted  to 
authorized  personnel. 

retention  and  disposal: 

Retained  indefinitely  for  reference 
purposes.  Destroyed  pursuant  to  Agency 
procedures. 

system  manager(s)  and  address: 

Chief.  Police  Division,  Panama  Canal 
Commission.  APO  Miami  34011. 

systems  exempted  from  certain 

PROVISIONS  of  THE  ACT: 

All  information  in  this  system  is 
exempted  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-3 
SYSTEM  name: 

Detective  Confidential  Files,  PCC/ 
GSPL-3. 

> 

SYSTEM  LOCATION: 

Balboa  Police  Station,  Balboa, 
Republic  of  Panama  and  Cristobal 
Police  Station,  Administration  Building, 
Cristobal,  R.P. 
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SAFEGUARDS: 

Records  maintained  at  main  desk  until 
discharge,  then  stored  in  locked  file 
cabinets,  and  in  locked  micro-film 
cabinets.  Copies  of  micro-film  are  stored 

in   cof-nritvj  vault     AmPSS  flpH   llSfi   BTB 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

3  by  5  inch  photographs. 


apprehension  of  criminal  offenders.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Piirt  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  or  have  been 
SLibjt^cIs  of  police  investigations; 
pcisons  who  have  made  official 
cxiniplHints  to  the  police,  who  have  been 
reported  to  the  police  on  official 
complaints,  persons  involved  in  pending 
criminal  investigations,  and  persons 
involvfjd  in  incidents  of  police  interest. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  name,  identifying  number, 
residence,  birth  date,  age,  sex, 
citizenship^occupafion,  employer,  date 
and  time  of  incident,  date  and  time  of 
investigation,  facts  of  investigation, 
confidential  source  information,  the 
nature  and  disposition  of  the  incident. 
and  witnesses  statements. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  3701-44.  76A 
Stat.  503-5;  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  law  enforcement  unit.s  of 
the  loccil  military  commands,  U.S. 
Courts,  etc.,  consistent  with  identifyint; 
and  apprehending  criminal  offenders. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  and  typed  forms. 

RETRIEVABILITY: 

Filed  by  name  of  subject. 

SAFEGUARDS: 

Maintained  in  lockable  file  cabinet. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely  for  reference 
purposes.  Destroyed  pursuant  to  Agency 
procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

AH  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
use.  552a  and  from  the  procedures  fni 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  33  CFR  10.21 
and  10.22. 


PCC/GSPL-4 

SYSTEM  NAME: 

Convict  Files.  PCC/CSPL-4. 

SYSTEM  LOCATION: 

Dulboa  Police  Station,  Balboa. 
Republic  of  Panama.  Cristobal  Police 
Station,  Administration  Building, 
Cristobal,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

All  persons  who  have  been  sentenced 
and  have  served  any  length  of  time  in 
the  Panama  Cana!  Commission 

Penitentiary. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Convict's  number,  name,  fingerprint 
classification,  entrance  and  discharge 
dates,  charge  against  convict,  residence, 
citzenship,  names  of  family,  and  related 
personal  information.  Also  has  history 
rf'c:ord  of  stay  in  penitentiary, 
disciplinary  comm.ents,  briefcase 
history  of  arrest  and  conviction,  other 
pertinent  information  concerning  case 
involved. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM: 

6  Panama  Canal  Code  6501-7.  7bA 
Stat.  ,S55-6;  22  U.S.C.  3831  (Supp,  111 
1979):  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  to  provide  historical  data  and 
reference  information,  regarding  release. 
parole,  probation,  pardon,  and  other 
pertinent  data  on  former  and  present 
inmates  of  the  Panama  Canal 
Commission  penal  facilities;  to  police, 
courts,  and  investigatory  agencies,  with 
a  legitimate  interest  in  such  information. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms  and  typed  pages. 

RETRIEVABILITY: 

Filed  by  convict  number. 

SAFEGUARDS: 

Maintained  in  file  cabinets.  Access 
and  use  are  restricted  to  authorized 

personnel. 

RETENTION  AND  DISPOSAL: 

The  original  of  the  record  is 
forwarded  to  the  Current  Records 
Section,  Records  Managment  Branch 
upon  sentencing.  Duplicates  are 


maintained  at  the  Balboa  and  Cristobal 
Police  Stations.  The  original  record  and 
duplicates  are  maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Div  ision,  Panama  Canal 
Commission,  APO  Mia.ma  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
use.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-5 

SYSTEM  NAME: 

Prisoner  Record  Cards.  PCC/GSPL-5. 

SYSTEM  LOCATION: 

Balboa  Police  Station.  Balboa. 
Republic  of  Panama.  Cristobal  Police 
Station.  Cristobal.  R.P.  and  the  Security 
Vault  at  Bldg.  0610,  Ancon.  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  have  been  arrested 
by  the  Panama  Canal  Commission 
Police. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  name,  identifying  number, 
residence,  birth  date,  age.  citizenship, 
occupation,  employer,  dale  and  time  of 
arrest,  arresting  officer,  sex.  convict 
number,  alias,  arrest  charge,  name  of 
complainant,  final  disposition  received, 
and  brief  account  of  activities  while 
individual  was  incarcerated. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code:  22  U.S.C.  3831 
and  3852  (Supp.  Ill  1979);  Article  XI  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Released  to  law  enforcement 
agencies,  courts,  and  investigatory 
agencies.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A.8 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms,  8  by  10  inches  and 
micro-film  cassettes. 

RETRIEVABILITY: 

Filed  by  name  of  prisoner,  and  date  of 
arrest. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  3701-44.  76A 
Stat.  503-5;  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3831  (Supp.  Ill  1979);  Article 
XI  of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 


time  of  the  arrest/incident.' 
investigating/arresting  officer,  notations 
about  the  arrest/incident. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

fi  Panama   Panal  CrvAo  TTfl-l     AA     7RA 
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safeguards: 

Records  maintained  at  main  desk  until 
discharge,  then  stored  in  locked  file 
cabinets,  and  in  locked  micro-film 
cabinets.  Copies  of  micro-film  are  stored 
in  security  vault.  Access  and  use  are 
restriced  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely,  no  disposition 
schedule  in  effect. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miama  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-6 

SYSTEM  NAME: 

Police  Photo  Files,  PCC/GSPL-6 

SYSTEM  LOCATION: 

Balboa  Police  Station,  Balboa, 
Republic  of  Panama,  and  Cristobal 
Police  Station,  Cristobal,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  have  been  arrested. 
booked,  and  photographed  by  the 
Panama  Canal  Commission  Police. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  photo  number,  hripht,  date 
of  arrest,  and  the  district  in  which  the 
arrest  occurred. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  3701-44.  76A 
Stat.  503-5;  22  U.S.C.  3831  (Supp.  Ill 
1979):  Article  XI  of  the  Panam;i  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disdosed  to  civilian  and  military 
investigative  and  law  enforcement 
departments  of  the  U.S.  Government, 
and  Government  of  Panama  courts,  and 
other  parties,  including  eye-witnesses  to 
crimes  as  required  to  assist  in 
identification  of  known  or  alleged 
criminal  offenders.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A, 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

3  by  5  inch  photographs. 

RETRIEV  ABILITY: 

By  photo  number,  and  by  police 
blotter  showing  name  etc. 

SAFEGUARDS: 

Maintained  in  ID  Office.  Access  and 
use  are  restricted  to  authorized 
personnel,  including  witnesses  to 
criminal  activities. 

RETENTION  AND  DISPOSAL: 

Indefinitely.  No  disposition  schedule 
established. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division.  Panama  Canal 
Commission.  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C,  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CF'R  10.21 
and  10.22. 

PCC/GSPL-7 

SYSTEM  name: 

Fingerprint  Filfe,  PCC/GSPL-7 

SYSTEM  LOCATION: 

Balboa  Police  Station,  Balboa. 
Republic  of  Panama,  and  Cristobal 
Police  Station.  Administration  Building. 
Cristobal.  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  having  been  fingerprinted 
by,  or  whose  prints  have  been  provided 
to  the  Panama  Canal  Commission  Police 
in  the  process  of  authorized  law 
enforcement  activities  in  the  Canal 
Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  name,  occupaliiMi.  age, 
fingerprint  classification,  oflonse  or 
reason  for  printing,  actual  prints. 

authority  fob  maintenance  of  the 
system: 

6  Panama  Canal  Code  3701-44,  76A 
Stat.  503-5:  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosed  upon  request  to  other  law 
enforcement  agencies  and  to  courts 
consistent  with  the  identification  and/or 


apprehension  of  criminal  offenders.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms  4  by  6  inches. 

retrievability: 

Be  fingerprint  classification. 

SAFEGUARDS: 

Maintained  in  file  cabinet.  Access  and 
use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely  for  police  and 
law  enforcement  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  froiTi  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-8 

SYSTEM  NAME: 

Pending  Detective  Investigation 
Records,  PCC/GSPL-fl 

SYSTEM  LOCATION: 

Balboa  Police  Station,  Balboa. 
Republic  of  Panama.  Cristobal  Police 
Station,.Administration  Building, 
Cristobal.  R.P..  and  Police  Headquarters. 
Bldg.  0610.  Ancon.  R.P. 

categories  of  individuals  covered  by  the 
system: 

Offenders,  alleged  offenders, 
witnesses,  victims,  investigatiang 
officers,  and  informants  who  are 
subjects  of  or  involved  in  cases  pending 
investigation  by  the  Detective  Unit. 
Panama  Canal  Commission  Police. 

CATEGORIES  OF  RECORDS  .IN  THE  SYSTEM: 

Names  of  offenders,  alleged  offenders, 
witnesses,  victims,  investigating  officers. 
facts  of  investigations.  stafemcnt.<^  of 
witnesses,  type  of  crime  or  offense  being 
committed,  date  and  time  of  case 
actions,  locations  of  offense,  warrants, 
individual  data;  such  as  age,  sex, 
residence,  telephone  number, 
citizenship,  occupation,  employer,  etc. 
and  informant  information. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  3701-44.  76 A 
Stat.  503-5;  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosed  in  the  process  of 
investigations  to  interested  law 
enforcement  agencies,  investigatory 
agencies,  courts,  and  federal  and  state 
justice  agencies.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms,  memorandums,  and 
typed  pages. 

RETRIEVABILITY: 

By  case  name  or  by  name  of  person 
under  investigation. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets  and 
safe.  Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAU 

Maintained  for  the  duration  of  the 
investigation.  No  fixed  disposition 
schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
use.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-9 

SYSTEM  NAME: 

Infutniant  Name  File,  PCC/GSPL-9 

SYSTEM  LOCATION: 

Balboa  Police  Station.  Balboa, 
Rf.'public  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  acting  as  informants  for 
the  Panama  Canal  Commission  Police, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

I'he  name  of  police  officer  the 
informant  reports  to,  the  informant's 
name  and  number. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U,S.C.  3831  (Supp.  Ill  1979);  Article 
XI  of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

3  by  5  inch  cards. 

RETRIEVABILITY: 

By  informant's  number. 

SAFEGUARDS: 

Maintained  in  a  locked  safe.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  ANP  DISPOSAL: 

Destroyed  by  fire  once  informant  is  no 
longer  used. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Police  Division.  Panama  Canal 
Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-10 

SYSTEM  NAME: 

Master  Name  File,  PCC/GSPL-10. 

SYSTEM  LOCATION: 

Balboa  Police  Station,  Balboa, 
Republic  of  Panama  and  Cristobal 
Police  Station.  Administration  Building, 
Cristobal,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Persons  who  have  been  arrested; 
reported  offenses  to  the  police;  been 
involved  in  an  incident  corr>ing  to  the 
attention  of  the  Panama  Canal 
Commission  Police;  been  reported 
missing;  and.  persons  who  have 
outstanding  warrants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.N'ame,  identifying  number,  residence. 
birth  date,  citizenship,  occupation, 
employer,  photograph  number. 
fingerprint  classification,  convict. 
number,  alias,  sex.  type  of  warrant, 
violations  of  law  committed,  date  and 


time  of  the  arrest/incident.' 
investigating/arresting  officer,  notations 
about  the  arrest/incident. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

6  Panama  Canal  Code  3701-44.  76A 
Stat.  503*5;  22  U.S.C.  3831  (Supp.  Ill 
1979);  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Released  to  investigatory  agencies 
and  law  enforcement  agencies  as 
required  to  assist  in  the  apprehension 
and/or  identification  of  known  or 
alleged  criminals,  to  prevent  crime. 
locate  witnesses  etc.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

3  by  5  inch  cards. 

RETRIEVABILITY: 

Filed  by  name  of  person. 

SAFEGUARDS: 

Maintained  in  file  cabinets.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely  on  persons 
who  have  been  arrested  and  prosecuted 
for  a  felony.  All  others  destroyed  by 
burning  ten  years  after  reported 
incident. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-12 

SYSTEM  NAME:  ' 

Youth  Uni  Name  lnde\  File.  PCC/ 
GSPL-12. 

SYSTEM  LOCATION: 

Balboa  Police  Station,  Balboa. 
Republic  of  Panama  and  Cristobal 
Police  Station,  Administration  Building, 
Cristobal.  R.P. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE  SYSTEM  LOCATION: 

system:  Balboa  Police  Station,  Balboa, 

juveniles  who  have  been  the  subjects  Republic  of  Panama, 
of  Panama  Canal  Commission  Police 


CATEGORIES  OF  INDIVIDUAL  COVERED  BY  THE 


Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
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RETENTION  AND  DISPOSAL: 

Maintained  indefinitely.  No 
disposition  schedule  established. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routinely  released  to  court  officials. 
ownei%  of  vehicles,  insurance 


RECORD  SOURCE  CATEGORIES: 

Compiled  from  information  provided 
by  the  vehicle  operator,  witnesses,  and 
the  investigating  officer. 


n^^  /^c*^i 
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categories  of  individuals  covered  by  the 
system: 

Juveniles  who  have  been  the  subjects 
of  Panama  Canal  Commission  Police 
Division  juvenile  reports,  arrest  reports, 
missing  person  reports,  etc. 

categories  of  records  in  the  system: 

Name,  birth  date,  residence,  sex, 
telephone  number,  facts  of  the  case  or 
investigation,  date  and  time  of  the 
report,  date  and  time  of  the  incident, 
date  and  time  of  the  interview,  parent's 
name,  parent's  identifying  numbers, 
parent's  residence,  investigating  officer 
and  youth  officer. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

6  Panama  Canal  Code  3701-44,  76A 
Stat.  503-5:  22  U.S.C.  3831  (Supp.  Ill 
1979):  Article  XI  of  the  Panama  Canal 
Treaty  of  1977. 

routine  uses  of  records  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

To  reference  reports  pertaining  to  a 
juvenile,  to  investigatory  agencies,  law 
enforcement  agencies,  courts,  and  others 
with  a  need  to  know.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR»Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

4  by  6  inches. 

retrievabiuty: 

Filed  by  juvenile's  name. 


safeguards: 

Maintained  in  locked  file  cabinets. 
Access  and  use  are  restricted  to 
authorized  personnel. 


retention  and  disposal:  ; 

Destroyed  by  burning  after  10  years. 

system  manager(s)  and  address: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

systems  exempted  from  certain 

provisions  of  THE  ACT: 

All  information  in  this  system  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.21 
and  10.22. 

PCC/GSPL-13 

system  name: 
Arrest  Record  File.  PCC/GSPU13 


system  location: 

Balboa  Police  Station.  Balboa. 
Republic  of  Panama. 

categories  of  individual  covered  by  the 
system: 

All  individuals  who  have  been 
arrested,  fingerprinted,  phototgraphed 
for  violations  of  law.  Also  includes 
those  persons  required  to  appear  in 
Magistrates  Court  for  traffic  violations. 

categories  of  records  IN  THE  SYSTEM: 

Name,  alias,  age,  birth  date,  marital 
status,  color,  sex,  felony  or 
misdemeanor,  charge,  type  of  arrest, 
convict  number,  photogrpah  number, 
nationality,  residence,  occupation, 
employer,  drivers  license  number, 
identifying  numbers,  complainant, 
location  of  arrest,  court  dates  and 
disposition. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

6  Panama  Canal  Code  1691-1716, 
3701-44,  76A  Stat.  474-6,  503-5:  22  U.S.C. 
3831  (Supp.  Ill  1979):  Article  XI  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  provide  statistical  data,  to  identify 
criminal  offenders,  and  to  index  such 
information  for  use  by  law  enforcement 
agencies,  courts,  consular  and 
diplomatic  officials  and  others  with  a 
valid  need  to  know.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  cards  4  by  B  inches  and  micro- 
film cassettes. 

RETRIEVABILrrY: 

Indexed  by  name. 

SAFEGUARDS: 

Maintained  in  locked  Kard-Veyer 
(rotary  file)  and  locked  micro-film  file 
cabinet.  Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  indefinitely,  no 
disposition  schedule  established. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTinCATION  PROCEDURE: 

Information  may  be  otained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 


Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Compiled  from  individual  arrest 
reports,  from  person  arrested,  and  from 
identifying  case  report  serial  numbers. 

PCC/GSPL-15 

SYSTEM  name: 

Complaints  Against  Policemen  File, 
PCC/GSPL-15 

SYSTEM  location: 

Balboa  Police  Station.  Balboa. 
Republic  of  Panama  Cristobal  Police 
Station,  Administration  Building. 
Cristobal.  R.P.  and  Police  Headquarters. 
BIdg.  0610.  Ancon.  R.P. 

categories  of  individuals  covered  BY  THE 

system: 

All  police  personnel  about  whom 
written  complaints  have  been  submitted 
from  citizens. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  name,  badge  number,  date 
and  time  of  the  complaint,  facts  of  the 
complaint  as  stated  by  the  complainant, 
officer's  statements  as  to  his  actions, 
decision  on  complaint,  actions  taken  by 
person  investigating  the  complaint, 
results  of  the  complaint. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3831  (Supp.  Ill  1979):  Article 
XI  of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CF'R  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Original  letter  of  complaint. 

RETRIEVABIUTY: 

By  name  of  subject-police  officer. 

SAFEGUARDS: 

Maintained  in  lockable  file  cabinet. 
Access  and  use  are  restricted  to 
authorized  personnel. 
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RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

fnuTCCTiuft  RPCOaO  PROCEDURES: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division.  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Infurmuiinn  ma»/  Vip  nhfainfid  from  the 


SAFEGUARDS: 

Filed  in  locked  metal  file  cabinets  in 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 
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RETENTION  AND  DISPOSAL: 

Maintained  indefinitely.  No 
disposition  schedule  established. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Request  should  be  addressed  to  either 
of  addressees  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  person  making  complaint;  from 
employee;  witnesses:  investigating 
officer(s). 

PCC/GSPL-16 

SYSTEM  NAME: 


Traffic  Accident  Reports,  PCC/GSPL- 


16 


SYSTEM  location: 

Balboa  Police  Station,  Balboa, 
Republic  of  Panama  and  Cristobal 
Police  Station,  Administration  Building, 
Cristobal,  R.P.;  and  the  Data  Processing 
Division,  Administration  Building, 
Balboa  Heights.  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  involved  in  traffic  accidents 
occurring  in  the  Canal  area. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Driver's  name,  identifying  number, 
license  number,  residence,  birth  date, 
age,  sex,  citizenship,  occupation, 
employer,  address  of  employer, 
description  of  vehicle  or  vehicles 
involved,  name,  address  and  telephone 
number  of  owner  of  vehicle,  violations 
committed,  notations  of  court 
proceedings  and  dispositions,, 
investigating  officer's  name,  and  facts 
and  observations  of  the  investigation. 
Subsystem  contains  driver's  name, 
identifying  number  or  date  of  birth,  and 
traffic  accident  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3831  (Supp.  Ill  1979);  Article 
XI  of  the  Panama  Canal  Treaty  of  1977;  6 
Panama  Canal  Code  1691. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routinely  released  to  court  officials, 
ownere  of  vehicles,  insurance 
companies,  and  law  enforcement 
/•  agencies  with  a  need  to  know.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  froms  BV2  by  11  inches;  index 
cards;  punch  cards:  magnetic  t.ipe;  and 
computer-produced  reports. 

retrievabiuty: 

Accident  reports  filed  by  accident 
number  and  date,  cross-indexed  by 
name  of  driver.  Information  on  magnetic 
tape  not  retrievable  by  personal 
identifier. 

SAFEGUARDS: 

Active  files  maintained  in  file 
cabinets  in  offices  locked  when  not  in 
use.  Magnetic  tapes  stored  in  locked 
rooms  when  not  in  use.  Inactive  files 
maintained  in  Agency  Records  Center,  a 
building  locked  when  not  in  use. 
Accident  report  files  in  Agency  Records 
Center  normally  released  only  to 
designated  Panama  Canal  Commission 
Police  officials.  Access  to  and  use  of  all 
records  restricted  to  authorized 
personnel 

retention  and  disposau- 

Manual  files  destroyed  five  years 
after  final  disposition  of  case. 
Information  on  magnetic  tape 
automatically  expunged  three  years 
after  dale  of  report  unless  longer 
retention  is  specifically  requested. 
Computer-produced  reports  retained  at 
Police  Records  Branch  up  to  ten  years 
and  then  destroyed. 

system  manager(s)  and  address: 

Chief,  of  Police  Division,  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  otained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Pari  10. 


RECORD  SOURCE  CATEGORIES: 

Compiled  from  information  provided 
by  the  vehicle  operator,  witnesses,  and 
the  investigating  officer. 

PCC/GSPL-18 

SYSTEM  NAME: 

Prisoner  Property  Record,  PCC/GSPL- 
18 

SYSTEM  LOCATION: 

Balboa  Police  Station.  Balboa 
Republic  of  Panama  and  Cristobal 
Police  Station,  Administration  Building, 
Cristobal  R.P.  Zone. 

categories  of  individuals  covered  by  the 
system: 

Persons  whose  pergonal  property  is 
held  or  seized  by  the  police  at  the  time 
of  arrest  or  incarceration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Consists  of  the  receipt  number, 
prisoner's  name,  money,  and  other 
property  seized  or  held:  the  name  of  the 
receiving  officer,  and  the  receipt  for 
return  of  the  property. 

authority  for  maintenance  of  the 
system: 

6  Panama  Canal  Code  4901-7,  76A 
Stat.  544-5;  22  U.S.C.  3831  and  3852 
(Supp.  Ill  1979);  Article  XI  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving.  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Printed  forms 

retrievability: 

Filed  and  retrieved  by  receipt  number. 

safeguards: 

Kept  at  main  police  desk,  and  then 
later  in  locked  storeroom.  Access  and 
use  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Held  3  years  after  property  is 
returned.  Destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division,  Panama  Canal 
Commission.  APO  Miami  34011. 

•NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Pari  10. 
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policies  and  practices  for  storing 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Cards  and  paper  records  in  file 
folders. 


treatment  received  by  an  individual  on 
an  outpatient  basis  from  hospitals, 
clinics,  occupational  health  centers,  and 
other  health  facihties.  Also  may  contain 
abstracts  of  inpatient  hospitalizations, 
information  on  communicable  diseases. 


Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager.  Procedure  for 
disclosure  of  information  from  the 
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RECORD  ACCESS  PHOCEOURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEQ0RIE8: 

Prom  prisoner,  and  officer  completing 
the  form. 

PCC/GSPL-19 

SYSTEM  NAME: 

Poor  Risk/Delinquent  Citation/ 
Warrant  File.  PCC/GSPL-19 

SYSTEM  LOCATION: 

Balboja  Police  Station.  Balboa. 
Republic  of  Panama  and  Cristobal 
Police  Station.  Administration  Building, 
Cristobal,  R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  have  failed  to  honor 
their  written  promises  to  appear  and 
pay  in  court  for  traffic  citations 
received;  and/or  being  sought  on 
outstanding  warrants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subject's  name,  date  of  birth, 
identifying  number,  driver's  license 
number;  the  name  of  the  officer  who 
issued  original  citation;  and  the  type  of 
warrant  and  citation  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C,  3831  (Supp.  Ill  1979);  Article 
XI  of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Released  to  investigatory  agencies, 
courts,  and  law  enforcement  agencies  as 
required.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

I'rinted  cards  4  by  6  mches. 

RETRIEVABILITV: 

Filed  by  name. 

SAFEGUARDS: 

Maintained  in  rotar\  ''le  in 
dispatcher's  office. 

RETENTION  AND  DISPOSAL 

Destroyed  when  i  'e  or 

cancelled. 


i 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Police  Division.  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Compiled  from  traffic  citations,  arrest 
records,  and  warrants. 

PCC/GSSP-1 

SYSTEM  NAME: 

Expert  and  Consultant  Records,  PCC/ 
GSSP-1 

SYSTEM  LOCATION: 

Chief.  Purchasing  and  Contracts 
Branch.  Storehouse  Division,  Panama 
Canal  Commission.  APO  Miami  34011. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM. 

Experts  and  consultants  procured  by 
contract  to  furnish  services  to  the 
Panama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Curriculum  vitae  of  individuals,  copies 
of  contracts  and  charges,  and  related 

papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  3109;  22  U.S.C.  3611  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977  and  Article  XI  of  the 
Ajjreement  in  Implementation  of  Article 
111  of  the  PanamaCanalTreaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 

Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  or  retrievable  alphabetically  by 
name. 


SAFEGUARDS: 

Filed  in  locked  metal  file  cabinets  in 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 

retention  AND  DISPOSAL: 

Destroyed  by  shredding  or  burning  six 
years  afier  final  payment. 

system  MANAGER(S)  and  ADDRESS: 

Chief,  Storehouse  Division.  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  references 
provided  by  individual  and  peers;  and 
the  component  of  the  Canal  Comniission 
requesting  expert  or  consultant  services. 

PCC/GSWT-1 

SYSTEM  NAME: 

Vessel  Employee  Records.  PCC/ 
GSWT-1 

SYSTEM  LOCATION: 

Water  Transportation  Division. 
Building  1-5-A,  4400  Dauphine  Street. 
New  Orleans.  Louisiana  70146. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Crew  members  of  the  S.S.  Cristobal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  data  on  crew  members  of 
S.S.  Cristobal,  including  information  on 
qualifications,  positions  occupied,  "Z" 
number,  next  of  kin,  and  adverse  and 
disciplinary  action  record. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  22  U.S.C.  3611  (Supp.  Ill 
1979);  46  U.S.C.  Chapter  18:  Articles  III 
and  X  of  the  Panama  Canal  Treaty  of 
1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A, 
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RETENTION  AND  DISPOSAL: 

Maintained  while  employee  is  in  a 
hazarflous-supervisory  capacity. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Computer  strip  size  12 Vz  by  3Vz 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
system: 

5  U.S.C  301;  22  U.S.C.  3611;  44  U.S.C. 
1108  and  3101;  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 
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policies  and  practices  for  storing 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Cards  and  paper  records  in  file 
folders. 

retrievability: 

Filed  or  retrievable  alphabetically  by 
"hame. 

SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets  in 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

General  Agent,  Water  Transportation 
Division.  Panama  Canal  Commission, 
4400  Dauphine  Street,  New  Orleans, 
Louisiana  70146. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  Republic  of 
Panama.  Rules  are  published  in  35  CFR 
Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  supervisors,  union 
officials,  and  U.S.  Coast  Guard. 

PCC/HL-1 

SYSTEM  NAME: 

Industrial  Health  Records,  PCC/HL-1 

SYSTEM  LOCATION: 

Industrial  Health  Division.  Bldg.  721, 
Balboa,  Republic  of  Panama;  and  at 
Occupational  Health  Centers  in  Balboa 
(Bldg.  10),  Miraflores  (Bldg.  11),  Pedro 
Miguel  (Bldg.  6),  Gamboa  (Bldg.  63),  Mt. 
Hope  (Bldg.  5106).  Gatun  (Bldg.  122), 
Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Employees  of  the  Panama  Canal 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pre-employment  and  periodic  physical 
examinations;  medical  examinations  to 
determine  continuing  fitness  for  duty 
consistent  with  job  qualifications  and 
requirements.  Documentation  of  medical 


treatment  received  by  an  individual  on 
an  outpatient  basis  from  hospitals, 
clinics,  occupational  health  centers,  and 
other  health  facilities.  Also  may  contain 
abstracts  of  inpatient  hospitalizations, 
information  on  communicable  diseases, 
or  information  on  participation  in 
alcohol  rehabilitation  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

21  U.S.C.  1175  and  1180  (1976  and 
Supp.  Ill  1979);  22  U.S.C.  3611  (Supp.  Ill 
1979);  42  U.S.C.  4561;  Article  III  of  the 
Panama  Canal  Treaty  of  1977  and 
Annex  thereto. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  that  does  not  relate  to 
alcohol  or  drug  abuse  may  be  released 
from  these  records  to  the  extent  needed 
as  follows;  To  the  Communicable 
Disease  Center,  Atlanta,  Georgia,  other 
Federal  agencies,  or  Government  of 
Panama  health  officials.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders, 
individual  forms,  and  cards. 

RETRIEVABILITY: 

Records  of  cross-reference  index 
cards  providing  access  to  records  are 
filed  alphabetically  by  name. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  in 
buildings  locked  when  not  in  use,  or 
buildings  with  around-the-clock  guards. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAU 

Retained  until  employee  terminates 
employment  with  the  agency.  Thereafter 
retired  to  the  Agency  Records  Center  for 
disposition  in  accordance  with  Federal 
retention  schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Health  and  Safety, 
Panama  Canal  Commission,  APO  Miami 
34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  as 
appropriate  from  the  following  officials: 

1.  Assistant  Director/ Administration, 
Office  of  Health  and  Safety.  Panama 
Canal  Commission.  APO  Miami  34011. 

2.  Chief,  Industrial  Health  Division, 
Panama  CAal  Commission,  APO  Miami 
34011. 


Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager.  Procedure  for 
disclosure  of  information  from  the 
medical  records  of  the  individual 
requesting  access  are  set  forth  in  35  CFR 
10.9. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the 
occupational  health  record  pertains, 
attending  physicians  and  alhed  health 
personnel  involved  in  the  individual's 
treatment. 

PCC/HLSF-1 

SYSTEM  name: 

Industrial  Accident  Prevention 
Supervisor/Unit  Awards  File.  PCC/ 
HLSF-1. 

SYSTEM  LOCATION: 

Safety  Division,  Building  721,  Balboa, 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Commission  supervisors  classified 
in  high  hazard  positions  who  have 
completed  a  year  of  supervision  without 
a  disabling  injury  incurred  to  himself  or 
his  unit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Supervisor's  name,  Division,  Bureau, 
identification  number  and  Unit 
Supervised,  year  supervised. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  7902;  22  U.S.C.  3611  (Supp.  Ill 
1979);  29  U.S.C.  668;  33  U.S.C.  941(b)(1) 
and  (b)(4);  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

5  by  8  inch  cards. 

RETRIEVABILITY: 

Filed  by  Bureau-Division,  indexed  by 
name. 

SAFEGUARDS: 

Records  maintained  in  filing  drawers. 
Access  and  use  are  restricted  to 
authorized  personnah 
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categories  of  individuals  covered  by  the      pcc/ir-2 
system: 

Current  Panama  Canal  Commission 
employees  who  pay  union  dues  through 
payroll  deductions. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


SYSTEM  NAME: 

Grievances,  Appeals,  and  Adverse 
Actions  Records,  PCC/IR-2. 

SYSTEM  location: 


Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Grievance  records  disposed  of  3  years 
after  closing  of  the  case.  Adverse 
actions  records  disoosed  of  4  vears  after 
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RETENTION  AND  DISPOSAL: 

Maintained  while  employee  is  in  a 
hazarflous-supervisory  capacity. 

SYSTEM  MANAaER(8)  AND  ADDRESS: 

Chief,  Safety  Division,  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEQORIES: 

Supervisor/Unit  records. 
PCC/HLSF-2 

SYSTEM  NAME:  , 

20/30/40  Year  Safety  Key  Awards 
Files,  PCC/HLSF-2. 

SYSTEM  location: 

Safety  Division.  Building  721.  Balboa. 
Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

All  Commission  employees  classified 
in  a  high  hazard  position  who  have 
completed  their  20-30-^0  years  of 
service  with  no  disabling  injury.  Records 
are  also  maintained  of  employees  in  low 
hazard  positions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  identification 
number,  roll  and  gang,  functional  code, 
occupational  service  code,  service  date 
and  number  of  years  of  employment. 
Subsystem  stamp  containing  date  of  last 
disabling  injury  (if  any)  and  employees 
position  hazard  code. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7902.  8101  et  seq.;  22  U.S.C. 
3611  (Supp.  Ill  1979):  29  U.S.C.<668; 
PCPM  Chapter  452;  Article  III  of  the 
Panama  Canal  Treaty  of  1977, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Computer  strip  size  12 V2  by  Vh 

inches. 


RETRIEVABILITV: 

Filed  by  name. 

SAFEGUARDS: 

Records  maintained  in  lockable  file 
cabinets.  Access  and  use  are  restricted 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Held  until  termination,  destroyed  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Safety  Division.  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Employees  on  whom  record  is 

maintained. 

PCC/IO-1 

SYSTEM  NAME: 

News  Morgue  Records,  PCC/IO-1. 

SYSTEM  LOCATION: 

Office  of  Public  Information. 
Administration  Building,  Balboa 
Heights,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 

system: 

Newsworthy  and  potentially 
newsworthy  individuals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  as  a  ready 
reference  from  which  to  obtain 
background  information  for  news  stories 
and  articles  about  individuals  for 
publication  in  house  organs  and  news 
media.  Records  include  biographical 
sketches,  press  releases,  media 
clippings,  interview  notes,  and 
photographs. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
system: 

5  U.S.C  301;  22  U.S.C.  3611;  44  U.S.C. 
1108  and  3101;  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  system,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  news  media  and  other 
publishers  for  publication  is  authorized. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Index  cards,  individual  forms,  and 
paper  records  in  file  folders. 

RETRIEVABILITV: 

Filed  alphabetically  by  name  of 
individual. 

SAFEGUARDS: 

Stored  in  file  cabinets  in  building  with 
around-the-clock  guards.  Access  and 
use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAU 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officer.  Office  of 
Public  Information.  Panama  Canal 
Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  individuals 
interviewed  about  subject  individuals, 
and  information  published  about  subject 
individuals. 

PCC/IR-1 

SYSTEM  name: 

Quarterly  Report  of  Employee  Union 
Dues  Deductions.  PCC/IR-1. 

SYSTEM  location: 

Office  of  Industrial  Relations. 
Administration  Building.  Balboa 
Heights,  Republic  of  Panama. 
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CATEGORIES  OF  NMNVIOUALS  COVERED  BY  THE 

system: 

U.S.  Army  military  personnel  assigned 
to  the  U.S.  Army  Element,  Panama 
Canal  Commission,  which  includes  the 
Armv  MpHiral  Dfinartment  officers 


Military  Awards:  Narrative 
justificdtion  of  job  accomplishments 
during  assignment  and  concurrence/ 
recommendation  of  supervisors  in  chain 
of  command. 


prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  practices  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 
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categories  of  individuals  covered  by  the 
system: 

Current  Panama  Canal  Commission 
employees  who  pay  union  dues  through 
payroll  deductions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  employee,  identification 
number  and  dues  deduction  amounts. 
Payroll  information  cross-referenced 
with  payroll  dues  deduction  requests 
received  from  unions  and  individual 
employees, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  5525  and  7115:  22  U.S.C.  3611 
and  3701;  Articles  III  and  X  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Computer  printout  provided  upon 
request  by  the  Data  Processing  Division, 
Panama  Canal  Commission. 

RETRIEVABILITV: 

Reported  by  employee  identification 
number  and  name. 

SAFEGUARDS: 

Maintained  in  locked  cabinet.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  every  three  months  upon 
receipt  of  updated  quarterly  listings. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Industrial  Relations  Officer,  Panama 
Canal  Commission,  APO  Miami  34011, 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  employee's  payroll  dues 
deduction  request. 


PCC/IR-2 

SYSTEM  NAME: 

Grievances,  Appeals,  and  Adverse 
Actions  Records,  PCC/IR-2. 

SYSTEM  location: 

Office  of  Industrial  Relations.  Adverse 
Actions  Section,  Bldg.  0610,  Ancon, 
Republic  of  Panama, 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  employees  of  the 
Panama  Canal  Commission  who  have 
filed  a  grievance,  appealed  a 
disciplinary  actipn  to  the  agency  or  an 
adverse  action  to  the  agency  or  the 
Office  of  Personnel  Management,  or 
submitted  to  the  agency  or  the  Panama 
Canal  Board  of  Appeals  a  position 
classification  appeal,  insofar  as 
personal  information  has  been 
incorporated  into  the  position 
classification  file. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  and  indexes  on  employee 
grievances  and  adverse  or  disciplinary 
action  appeals  containing  the  formal 
grievance  or  appeal;  background, 
supporting,  and  investigatory 
information;  record  of  hearing,  when 
conducted;  decision  or  determination; 
and  related  documents.  Information  of  a 
personal  nature  which  may  have  been 
submitted  in  conjunction  with  a  position 
classification  review  or  appeal 
procedure, 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  1302,  3301.  3302,  5  CFR  752. 
754,  771;  and  Chapters  71  and  75;  22 
U.S.C.  3611,  3671  (Supp.  Ill  1979); 
Articles  III  and  X  of  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  the  file  folders,  index 
cards. 

RETRIEVABILITV: 

Filed  alphabetically  by  name  of 
employee  or  by  an  identification 
number. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  and 
desks  in  rooms  locked  when  not  in  use. 


Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Grievance  records  disposed  of  3  years 
after  closing  of  the  case.  Adverse 
actions  records  disposed  of  4  years  after 
closing  of  the  case.  Disposal  is  by 
shredding  or  burning.  Index  cards 
showing  status  of  action  on  current 
cases  are  destroyed  when  cases  are 
completed.  Exception:  Some  case  files  of 
a  precedential  nature  are  retained 
beyond  retention  period  for  study  and 
reference. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Industrial  Relations  Officer.  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  filed  appeals  or 
grievances  are  aware  of  that  fact  and 
have  been  provided  a  copy  of  the 
record.  They  may.  however,  contact  the 
Systems  Manager  regarding  the 
existence  of  such  records  pertainiijg  to 
them.  Individuals  should  provide  to  the 
Systems  Manager  their  name,  date  of 
birth,  idftitification  number,  and  the 
approximate  date  and  kind  of  action 
taken  by  the  agency  when  making 
inquiries  about  records. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  contest,  amendment,  or  correction 
of  an  appeal  or  grievance  record  is 
permitted  during  the  prosecution  of  the 
appeal  or  grievance  by  the  individual  to 
whom  the  record  pertains.  For  contest 
after  case  has  been  closed,  see  rules 
published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  record 
pertains:  officials  of  the  Canal  agencies. 
Office  of  Personnel  Management,  and 
Board  of  Appeals:  witnesses;  official 
documents  related  to  the  appeal  or 
grievance:  hearing  examiners;  and 
others  involved  in  the  grievance  or 
appeal  procedure. 

PCC/MIL-1 

SYSTEM  NAME: 

U.S.  Army  Element,  Panama  Canal 
Commission  Military  Administration 
System.  PCC/MIL-1. 

SYSTEM  LOCATION: 

Assistant  to  the  Director/Executive 
Officer.  Engineering  and  Construction 
Bureau.  U,S.  Army  Element.  Panama 
Canal  Commission.  Administration 
Building,  Balboa  Heights,  Republic  of 
Panama. 
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promotions,  salaries,  license  serial 
number. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611  and  3778  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 


exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedure  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.22. 


PCC/MRPA-1 
evercM  mauF! 


PCC/MRTO-1 

SYSTEM  name: 

Marine  Accident  Reference  Cards, 
PCC/MRTO-1 

system  location: 

Pilnt   AHminictrativD  I  Tnif    Trancit 
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CATEOOMES  OF  MHMVIOUALS  COVERED  BV  THE 

svstem: 

U.S.  Army  military  personnel  assigned 
to  the  U.S.  Army  Element,  Panama 
Canal  Commission,  which  includes  the 
Army  Medical  Department  officers 
(Office  of  Health  and  Safety)  and  Corps 
of  Engineer  ofTicers  (E&C  Bureau). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Standard  Installation/Division 
Personnel  System  (SIDPERS):  Includes  a 
variety  of  SIDPERS  records,  personnel 
action  files,  and  subsystems  which 
provide  comprehensive  and  detailed 
personnel  accounting,  name.  age.  social 
security  number,  date  of  birth,  previous 
assignments,  awards,  schooling,  leave 
data,  specialty  designator  codes;  also 
includes  the  requirement  for  a  unit 
personnel  file  on  each  member. 

Table  of  Distribution  and  Allowances 
(IDA):  Listing  of  authorized  positions  in 
the  U.S.  Army  Element  by  title,  MOS, 
and  grade  and  assigned  incumbents  by 
name,  MOS,  and  grade. 

COMCENTER  Messages:  Daily  TWX 
traffic  of  a  medical  nature  received  by 
the  SOUTHCOM  Communications 
Center  which  may  identify  individuals 
or  consist  of  personalized  information 
about  individuals. 

Graduate  Level  Training 
Requirements — Army  Educational 
Requirements  Board  (AERB): 
Educational  data  on  all  Engineer  Corps 
officers  assigned  to  the  U.S.  Army 
Element  to  include  name,  rank, 
specialty,  training  level,  and  position. 

Military  Physicians  Variable  Incentive 
['ay  (VIP):  Information  on  payment  of 
incentive  pay  to  military  physicians  to 
include  physicians  name,  years  of 
service,  rank,  monthly  pay  and 
authorized  VIP  payment. 

Training  files:  Information  regarding 
mandatory  training  and  continuing 
educational  training. 

Orders,  permanent  orders,  and  letters 
of  authorization:  Information  includes 
identifying  data  of  the  military  member, 
civilian,  or  dependent  named  in  the 
order. 

Hazardous  duty  pay  file: 
Authorization  by  competent  order  for 
designated  military  members  to  receive 
hazardous  duty  pay. 

Officer  Efficiency  Report  (OER)  and 
Enlisted  Efficiency  Report  (EER) 
Working  files:  Information  relative  to 
job  performance  of  individuals. 

Attached  Military  Personnel: 
information  on  all  USAR  and  NG 
personnel  attached  to  U.S.  Army 
Element  for  temporary  training  purposes 
to  include  identifying  information  and 
correspondence  regarding  individual's 
military  experience. 


Military  Awards:  Narrative 
justification  of  job  accomplishments 
during  assignment  and  concurrence/ 
recommendation  of  supervisors  in  chain 
of  command. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5.  use.  301;  10  U.S.C.  3201-4021;  22 
U.S.C.  3511  and  3644  (Supp.  Ill  1979):  44 
U.S.C.  3101;  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  released  for  the 
following  purposes  to  the  organizations 
and  individuals  indicated: 

1.  To  provide  input  to  Department  of 
the  Army  (DA)  and  local  military 
support  units,  including  suspense  and 
feeder  information  relative  to  status, 
change  of  position,  pay.  etc.  of 
individuals. 

2.  To  provide  current  listing  of 
personnel  by  TDA  position  for  reporting 
to  personnel  action  officer  at 
Department  of  the  Army  and  local 
levels:  copies  provided  each  officer 
assigned. 

3.  To  enable  actions  to  be  initiated 
regarding  medical  treatment  requests  for 
individuals;  used  to  obtain  update  on 
current  medical  policies  and 
requirements  issued  by  DA.  the  Office  of 
the  Surgeon  General,  Washington,  D.C., 
and  the  Health  Services  Command,  Fort 
Sam  Houston,  Texas:  routed  to  key  staff 
personnel  and  appropriate  action 
officers. 

4.  To  provide  verifications/ 
justifications  to  DA  of  graduate  level 
training  requirements  for  engineer 
positions  assigned  to  U.S.  Army  Element 
for  consideration  and  validation  by  the 
AERB. 

5.  To  monitor  and  report  VIP  program 
participation  to  DA  and  to  suspend 
requirements  for  contract  renewal  with 
physicians  for  VIP  and  service 
obligation. 

6.  To  process  OER/EER's  as  required 
by  Arnn  regulation:  includes 
establishing  a  rating  scheme  and 
monitoring  system  suspense  and 
distribution  to  individual  military 
members  and  appropriate  DA  agencies. 
^7.  To  compile  evaluation  and 
performance  reports  and  submit  same  to 
the  incii\  idLial's  reserve  headquarters  in 
accordan(,f'  with  Army  regulations. 

8.  To  justify  military  awards  and 
provide  backups,  to  the  approving 
authority  (DA  or  Commander):  used  to 
provide  supervisors  in  chain  of 
command  information  on  which  to  base 
concurrence  and  recommendations.  See 
also  general  routine  use  paragraphs  on 


P 


prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE: 

Paper  records  in  file  folders,  cards, 
individual  forms,  and  lists. 

RETRIEVABILITY: 

Filed  or  cross-referenced  for  retrieval 

alphabetically  be  name. 

SAFEGUARDS: 

Stored  in  locked,  metal  file  cabinets  in 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel.  ~ 

RETENTION  AND  DISPOSAL: 

See  AR  340-18-current  series. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  to  Director/Executive 
Officer,  Engineering  and  Construction 
Bureau,  U.S.  Army  Element,  Panama 
Canal  Commlsson,  APO  Miami  34011, 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager.  Rules  are  published 
in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10 
and  32  CFR  Part  505. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains  and  military  sources. 

PCC/MRBL-1 

SYSTEM  NAME: 

Marine  License  Files.  PCC/MRBL-1 

SYSTEM  LOCATION: 

Board  of  Local  Inspectors,  Bldg.  5140, 
Diablo,  Republic  of  Panama, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

All  permanent  employees  of  the 
Panama  Canal  Commission  in  positions 
for  which  a  Panama  Canal  marine 
license  is  required.  Subsystem  includes 
individual  applications  and  examination 
papers  filed  in  license  file.  Records 
Section,  Records  Management  Branch, 
Administration  Building. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  identification 
number,  employing  unit,  work  area,  size 
and  type  of  license,  competence  of 
applicant,  exmination  grades. 


^ 
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RECOnO  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 


POLICIES  AND  PRACnCeS  FOR  STORINO, 
RETRIEVING,  ACCCSSINO,  RETAINIWO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Magnetic  tape  and  punched  cards; 
^^mr^i.tor  nHniniitt!-  r.nmnuter  inout 


time  permanent,  full-time  temporary, 
part-time  temporary,  and  intermittent. 

CATEGORIES  OF  RECOROS  M  THE  SYSTEM: 

Records  maintained  by  operating 
officials  and  used  in  administering 
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promotions,  salaries,  license  serial 
number. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3611  and  3778  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Apendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Book  shelf  for  license  stubs,  file 
cabinet  for  file  folders  with 
correspondence  and  card  file  for  license 
cards. 

RETRIEVABILITY: 

Indexed  by  name;  by  license  serial 
number. 

SAFEGUARDS: 

File  folders  in  lockable  file  cabinet. 
Cards  and  license  stubs  available  for 
unit  personnel  screening.  Access  and 
use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Retain  5  years  after  termination  of 
employee  and  then  transfer  to  FRC- 
Atlanta.  Destroy  55  years  after  first 
entry  in  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chairman,  Board  of  Local  Inspectors, 
Panama  Canal  Commission,  APO  Miami 
34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURE: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  individual;  Proctors  for 
examinations;  Port  Captains, 
examination  graders;  Board  of  Local 
Inspectors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  testing  or  examination  material  is 


exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedure  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.22. 

PCC/MRPA-1 

SYSTEM  name: 

Admeasurer  Examination  File,  PCC/ 
MRPA-1 

SYSTEM  LOCATION: 

Admeasurement  Office,  Bldg.  28, 
Balboa,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  Boarding  Inspectors.  Admeasurer 
assistants,  and  Admeasurers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Examinations,  answer  sheets,  scoring 
sheets,  evaluation  sheets. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Presidential  Proclamation  2248, 
August  28, 1937,  continued  in  force  by 
virtue  of  Sec.  19  of  Act,  October  18, 1962, 
76A  Stat.  1,  700;  22  U.S.C.  3811  (Supp.  Ill 
1979):  35  CFR  133.32  and  135.441;  Article 
III  of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  uses  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Manila  folders. 

RETRIEVABILITY: 

By  name. 

SAFEGUARDS: 

Maintained  in  lockable  file  cabinet. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  upon  employee 
termination. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Admeasurement,  Panama 
Canal  Commission,  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  testing  or  examination  material  is 
exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.22. 


PCC/MRTO-1 

SYSTEM  name: 

Marine  Accident  Reference  Cards, 
PCC/MRTO-1 

SYSTEM  LOCATION: 

Pilot  Administrative  Unit,  Transit 
Operations  Division,  Marine  Traffic 
Control  Building,  La  Boca,  Republic  of 
Panama. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Panama  Canal  Commission.  Pilots 
employed  by  the  Transit  Operations 
Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  identification 
number,  date  of  bith,  dates  of  promotion, 
and  ship  accident  data;  including  the 
ship's  name,  description,  date  of 
occurrence  and  fault  or  no  fault  of 
employee  involved.  When  a  ship 
incident  does  not  require  a  Board  of 
Local  Inspector's  investigation,  an 
administrative  report  noting  the  date, 
ship's  name  and  description  is  included. 

authority  for  maintenance  of  the 
system: 

22  U.S.C.  3777-3778  (Supp.  Ill  1979); 
Article  III  of  the  Panama  Canal  Treaty 
of  1977:  35  CFR  Part  117. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  cards  and  sheets. 

retrievabiuty: 

Filed  alphabetically  by  last  name. 

safeguards: 

Kept  in  lockable  file  cabinet  or  desk. 
Access  and  use  are  restricted  to    ^ 
authorized  personnel. 

retention  and  disposal: 

No  retention  schedule  established. 
Retained  indefinitely 

system  manager(s)  and  address: 

Administrative  Officer.  Transit 
Operations  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

notification  procedure: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P,  Rules  are 
published  in  35  CFR  Part  10. 
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associations,  prospective  employers, 
employment  agencies,  etc.,  concerning 
personal  characteristics  and 
qualifications,  employment  background, 
job  performance  and  advancement 
potential,  etc.  See  also  general  routine 


PCC/OPR-2 


system  name: 


Operating  Unit  Employment  Inquiry 
Files,  PCC/OPR-2 


SYSTEM  location: 


retention  and  DISPOSAL: 

.  Records  may  be  sent  to  Panama  Area 
Personnel  Board  for  determination  of 
applicant's  eligibility  and  consideration 
for  employment  under  the  Canal  Zone 
Merit  System  (and  the  Panama  Canal 
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RECOMO  ACCESS  PHOCEDUBES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10 

RECORD  SOURCE  CATEGORIES: 

Chairman.  Board  of  Local  Inspectors, 
Port  Captains  (Balboa  and  Cristobal). 

PCC/IIHTO-2 

SYSTEM  NAME: 

Pilot  Workload  Statitics.  PCC/MRTO- 
2 

SYSTEM  LOCATION: 

Transit  Operations  Division,  Marine 
Traffic  Control  Center,  La  Boca. 
Republic  of  Panama;  and  Data 
Processing  Division.  Administration 
Building.  Balboa  Heights,  R.P. 

CATEGORIES  OF  INOIVIOOALS  COVERED  BY  THE 
SYSTEM: 

Panama  Canal  pilots. 

CATOEOORiES  OF  RECORDS  IN  THE  SYSTEM: 

A  pilot  master  file  and  information  for 
producing  reports  on  the  workload  of 
the  pilot  force.  The  master  file  contains 
information  such  as  pilot's  name, 
identification  number,  mailing  address. 
home  telephone  number,  residence, 
education  level,  professional  licensing 
data,  and  officer  and  maritime 
experience.  Also  included  is  such 
Panama  Canal  Commission  employment 
information  as  employee  status,  pilot's 
home  district,  qualification  and  group 
numbers,  seniority  number  and  date, 
current  and  permanent  nonwork  days, 
pilot-in-training  data  including  dates 
licenses  issued.  Federal  service  date. 
and  termination  dates  and  reasons. 
Reports  produced  include,  for  each  pilot. 
such  information  as  daily  details  of 
transits,  hours  worked,  travel  hours, 
available  time,  and  leave  scheduled. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

22  U.S.C.  3811  (Supp.  Ill  1979);  Article 
HI  of  the  Panama  Canal  Treaty  of  1977; 
35  CFR  Part  105. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURMSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Magnetic  tape  and  punched  cards; 
computer  printouts;  computer  input 
forms. 


RETRIEVABLILrrV: 

By  name  of  pilot. 

safeguards: 

Computer  printouts  and  input  forms 
kept  in  lockable  cabinets  in  rooms 
locked  when  not  in  use.  Magnetic  tapes 
kept  in  locked  rooms  when  not  in  use. 
Access  and  use  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Input  forms  kept  at  Marine  Traffic    ' 
Control  Center  up  to  three  motnths,  then 
sent  to  Agency  Records  Center,  where 
retained  for  three  years  and  then 
destroyed.  Pilot  master  file  purged  and 
updated  weekly;  workload  data  retained 
on  magnetic  tape  indefinitely.  Computer 
printouts  retained  up  to  one  year  at 
Transit  Operations  Center,  then  sent  to 
Agency  Records  Center,  where  retained 
for  three  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officer.  Transit 
Operations  Division,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
system  Manager  or  the  Agency  Records 
Officer,  Administration  Building.  Balboa 
Heights,  R.P.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Pari  10. 

RECORD  SOURCE  CATEGORIES: 

Pilots. 
PCC/OPR-1 

SYSTEM  NAME: 

Operating  Unit  Personnel  Records, 
PCC/OPR-1 

SYSTEM  location: 

May  be  maintained  in  Secfion, 
Branch.  Division,  Independent  Unit. 
Staff  Office,  Bureau  or  other  employing 
unit  to  which  employee  is  assigned. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Former  and  present  employees  with 
category  of  full-time  permanent,  part- 


time  permanent,  full-time  temporary, 
part-time  temporary,  and  intermittent. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  maintained  by  operating 
officials  and  used  in  administering 
employees  and  orgamirational  segments 
under  their  technical  and  administrative 
control.  They  include  office  copies  of 
documents  kept  in  the  official  personnel 
folder  and  documents  pertaining  to  the 
administration  of  individual  employees 
which  are  not  appropriate  for  inclusion 
in  the  official  personnel  folder.  The 
records  may  contain  information  such 
as:  Employee's  name.  Panama  Canal 
Commission  identification  number;  mail 
address;  home  address  and  telephone 
number;  social  security  number 
(optional);  birth  date;  marital  status; 
position  number  and  title;  position 
descriptions;  employment  history; 
educational  qualifications;  professional 
qualifications;  performance  revievy  and 
evaluation,  including  date  and  rating; 
training  and  management  development 
records,  including  types  of  courses  taken 
and  completion  dates;  special 
assignments;  counseling  interview 
record;  award  data;  commendations; 
oral  admonishments;  disciplinary, 
adverse,  and  other  personnel  actions; 
grievances;  leave  and  travel  records, 
including  official  business  travel 
vouchers;  accident  or  injury  records; 
attendance  and  absenteeism  records; 
relief  assignment  records;  job  equipment 
checkout  listings;  U.S.  Government 
vehicle  and  equipment  operators  license 
records;  work,  overtime  and  shift 
schedules;  timekeeping  records;  tuition 
refund  agreements;  key  and  equipment 
inventory  control  listings;  potential 
retirement  date  listings;  native  and 
foreign  languages;  blood  donor 
information;  copies  of  W-4.  employee 
withholding  statements;  names, 
addresses  and  telephone  numbers  of 
next  of  kin  for  notification  in  emergency 
situations;  participation  in  civic, 
welfare,  recreational  and  union 
activities;  eligibility  for  tropical 
differential. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  22  U.S.C.  3611  (Supp.  Ill 
1979);  44  U.S.C.  3101;  Articles  III  and  X 
of  the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  have  as  ready  reference  for  use  in 
compiling  training  reports  required  by 
the  Office  of  Personnel  Management 
referrals  to  promotion  boards;  in 
responding  to  inquiries  from 
professional  and  medical  societies,  bar 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  seeking  eligibility  for 
positions  with  Federal  agencies  in  the 
Republic  of  Panama  and  current  and 


in  building  locked  when  not  in  use. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Annlinatioiis  and  suDDorting 


managers,  medical  officers  and  records, 
government  agencies,  and  others. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
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associations,  prospective  employers, 
employment  agencies,  etc.,  concerning 
personal  characteristics  and 
qualifications,  employment  background, 
job  performance  and  advancement 
potential,  etc.  See  also  general  routine 
use  paragraphs  in  prefatory  statement  or 
in  35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  files  maintained  in  file  folders 
stored  in  desk  drawers  or  filing 
cabinets,  records  also  entered  and 
stored  in  work  processing  equipment 
and  on  magnetic  disks  utilized  with 
word  processing  equipment. 

retrievabiuty: 

Employee  name,  identification 
number,  or  position  number. 

safeguards: 

Paper  records  maintained  in  lockable 
file  cabinets  or  supervisor's  desk. 
Nlagnetic  disks  and  word  processing 
equipment  kept  in  locked  rooms  when 
not  in  use.  Access  and  use  restricted  to 
authorized  personnel. 

retention  and  disposal: 

Records  reviewed  at  end  of  calendar 
year  and  documents  which  have  been 
superseded  or  are  no  longer  applicable 
are  to  be  destroyed  by  burning  or 
shredding. 

system  manager(s)  and  address: 

Head  of  Section,  Branch,  Division, 
Independent  Unit,  Staff  Office,  Bureau 
of  other  employing  unit  where  employee 
works. 

notification  procedure: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Pari  10. 

record  access  procedures: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

record  source  categories: 

Individual  to  whom  information 
applies;  personnel  actions;  performance 
review  or  personnel  evaluation  reports: 
letters  of  commendation  or  reprimand; 
travel  orders:  college  transcripts; 
training  records:  and  other  related 
papers. 


PCC/OPR-2 

SYSTEM  name: 

Operating  Unit  Employment  Inquiry 
Files,  PCC/OPR-2 

SYSTEM  location: 

May  be  maintained  in  Section, 
Branch,  Division.  Independent  Unit, 
Staff  Office,  Bureau  or  other  unit 
receiving  informal  inquiries  or  requests 
for  employment. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  public  and  employees 
of  other  units  or  agencies  who 
anticipate,  or  are  in  the  process  of 
applying  for  jobs  with  the  Panama  Canal 
Commission  unit  maintaining  the  record. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  by  operating 
officials  to  whom  applicants  have 
applied  directly  for  employment.  The 
records  may  contain  copies  of  SF-171, 
application  for  Federal  employment, 
showing  applicant's  name,  address, 
telephone  number,  social  security 
number,  employment  experience,  school 
transcripts,  educational,  professional  or 
skilled  craft  history  and  background, 
native  or  foreign  languages,  other  skills, 
awards  or  special  commendations, 
references,  statements  from  previous 
employers,  resumes,  etc.  May  also 
contain  record  of  interviews,  if  any, 
name  of  interviewer,  and  evaluation  of 
applicant. 

AUTHORrrv  FOR  maintenance  of  the 
system: 

22  U.S.C.  3611  (Supp.  Ill  1979):  Articles 
III  and  X  of  the  Panama  Canal  Treaty  of 
1979. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
users  and  the  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders  stored  in 
desk  drawers  or  file  cabinets. 

retrievability: 

Filed  alphabetically  by  name  of 
applicant. 
safeguards: 

Maintained  in  lockable  file  cabinet  or 
operating  unit  official's  desk.  Access 
and  use  are  restricted  to  authorized 
personnel. 


RETENTION  AND  OlSPOSAU 

.  Records  may  be  sent  to  Panama  Area 
Personnel  Board  for  determination  of 
applicant's  eligibility  and  consideration 
for  employment  under  the  Canal  Zone 
Merit  System  (and  the  Panama  Canal 
Employment  System  when  it  replaces 
the  Canal  Zone  Merit  System,  pursuant 
to  the  Panama  Canal  Act  of  1979); 
directly  for  consideration  if  vacancy  is 
excluded  from  Canal  Zone  Merit  System 
(and  the  Panama  Canal  Employment 
System)  returned  to  applicant:  or 
destroyed  twelve  months  after  initial 
inquiry. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  in  Section,  Branch,  Division, 
Independent  Unit.  Staff  Office  or  Bureau 
maintaining  such  records. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFT^  Pari  10. 

RECORDS  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addresses  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  33  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  individual  to  whom  information 

applies. 

SYSTEMS  EXEMPTED  FROM  CSITAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
would  reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
'  set  forth  in  the  agency's  regulations  as 
part  of  systems  PCC/PB-1  or,  if  position 
is  exempt  from  Canal  Zone  Merit 
System,  (and  the  Panama  Canal 
Employment  System).  PCC/PR-5. 

PCC/PB-1 

SYSTEM  NAME: 

Merit  System  Recruiting.  Examining. 
and  Placement  Records.  PCC/PB-1. 

SYSTEM  LOCATION: 

Panama  Area  Personnel  Board,  Bldg. 
6531,  Corozal,  Republic  of  Panama,  and 
Central  Examining  Office.  Building  363, 
Ancon,  R.P..  and  personnel  and  other 
offices  of  Federal  agencies  in  Republic 
of  Panama  authorized  to  make 
appointments  to  positions  and  to  act  for 
the  Board  by  delegated  authority. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 


PCC/PB-3 

SYSTEM  name: 

Personnel  Investigation  Records. 
PCC/PB-3. 


retrievability: 

Filed  or  retrievable  alphabetically  by 
name  of  individual  and  by  date  of  birth. 

SAFEGUARDS: 

Stored  in  locked  file  eouiDment  in 
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CATEGORIES  Of  WDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  seeking  eligibility  for 
positions  with  Federal  agencies  in  the 
Republic  of  Panama  and  current  and 
former  employees  of  Federal  agencies  in 
the  Republic  of  Panama. 

CATEGORIES  Of  RBCOUOS  IN  THE  SYSTEM: 

Records  compiled  for  determining  an 
individual's  suitability,  qualifications, 
and  ratings  to  establish  status  for 
eligibility  for  employment;  for  referring 
and  placing  Individuals  for  employment, 
transfer,  promotion,  reassignment,  and 
reappointment;  and  for  providing 
statistical  information  for  conducting 
personnel  research  and  management 
studies.  They  contain  information 
concerning  education  and  training; 
employment  history  and  earnings; 
appraisal  of  past  performance  by 
current  and  previous  employers, 
educators,  and  personal  references; 
convictions  for  offenses  against  the  law; 
responses  to  test  items  and 
questionnaires;  results  of  tests;  rating 
sheets;  appraisals  of  potential;  honors, 
awards,  or  fellowships;  military  service 
and  veterans  preference;  birthdate  and 
birthplace;  citizenship;  identification 
numbers;  legal  residence;  home 
addresses  and  telephone  numbers; 
general  suitability  and  medical  fitness 
for  Federal  employment;  applicant's 
conditions  and  preferences  for 
employment;  special  qualifications; 
registers  and  certificates  of  eligibles: 
actions  taken;  and  related 
correspondence. 

AUTHORITY  FOfI  MAIMTEMANCE  Of  THE 
SYSTEM: 

22  U.S.C.  3652.  3654.  3661-3664  (Supp. 
Ill  1979):  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSEM. 

STORAGE: 

Paper  records  in  file  folders, 
individual  forms  and  cards,  and 
computer  printouts. 

retrievabiuty: 

Filed  or  retrievable  alphabetically  by 
name  of  individual  and  by  date  of  birth. 

SAFEGUARDS: 

Sensitive  information  is  stored  In 
locked  metal  file  equipment  and  other 
records  are  stored  in  metal  file  cabinets 


In  building  locked  when  not  in  use. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Applicatioiis  and  supporting 
documents: 

a.  Transferred  to  employing  agency 
when  applicant  is  selected  for 
permanent  appointment. 

b.  Transferred  to  designated  U.S.  Civil 
Service  Commission  area  office  on 
transfer  of  eligibility. 

c.  Eligible  applicants:  Destroyed  10 
years  after  termination  of  register. 

d.  Canceled  or  Ineligible  applicants: 
Destroyed  two  years  after  date  register 
is  established  or  upon  termination  of  the 
register,  whichever  is  earlier. 

e.  Vouchers  and  correspondence  are 
filed  with  applications.  Index  Cards: 

a.  Permanent  Examination  Records 
Cards:  Destroyed  10  years  after 
termination  of  registeR 

b.  Pending  Record  Cards  are 
destroyed  upon  completion  of 
processing  and  rating  of  applications. 

Certificates  of  eligibles:  Destroyed  2 
years  after  date  of  certificate.  Register 
of  eligibles  destroyed  10  years  after 
termination  of  register.  Routine 
Examining  Program  Test  Answer  Sheets. 

a.  Eligibles  answer  sheets  are 
destroyed  after  three  years. 

b.  Inellglbles  ansvyer  sheets  are 
destroyed  after  six  months. 

Other  records,  permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Panama  Area 
Personnel  Board.  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager,  his  delegate,  the 
Manager,  Central  Examining  Office. 
Balboa  Heights.  R.P..  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights.  R.P.  Individual 
should  provide  name,  date  of  birth, 
approximate  date  of  reocrd.  and  title  of 
examination  or  announcement  with 
which  concerned.  Rules  are  published  in 
35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  one 
of  the  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  Individuals,  employers, 
schools,  references,  neighbors, 
associates,  credit  bureaus,  law 
enforcement  agencies,  probation 
officials,  prison  officials,  personnel 


managers,  medical  officers  and  records, 
government  agencies,  and  others. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

All  information  in  this  system  which 
would  reveal  the  identity  of  confidential 
sources  or  is  testing  or  examination 
material  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  set  forth  in  the  agency's 
regulations.  See  35  CFR  10.22. 

PCC/PB-2 

SYSTEM  name: 

Appeals  Grievances.  Complaints,  and 
Assistance  Records.  PCC/PB-2. 

SYSTEM  LOCATION: 

Panama  Area  Personnel  Board.  Bldg. 
6531,  Corozal.  Republic  of  Panama  and 
Central  Examining  Office.  Building  363. 
Ancon,  R.P..  and  personnel  and  other 
offices  of  Federal  agencies  in  the 
Republic  of  Panama  authorized  to  make 
appointments  to  positions  and  act  for 
the  Board  by  delegated  authority. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Applicants  for  Federal  employment 
and  current  and  former  Federal 
employees  in  the  Republic  of  Panama 
who  have  appealed  a  qualification  or 
rating  or  who  have  registered 
complaints  or  made  requests  for 
assistance  on  any  phase  of  the 
operations  of  the  Board  and  the  Central 
Examining  Office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  a  decision, 
process,  determination  or  reply  made  by 
the  Board  on  an  appeal,  grievance, 
complaint,  or  request  for  assistance 
affecting  an  individual's  consideration 
for  employment  through  the  Merit 
System,  and  used  also  to  provide 
stafisfical  information  for  conducting 
personnel  research  and  management 
studies.  The  records  consist  of  the  initial 
appeal  or  complaint;  letters  or  notices 
from  and  to  the  individual:  records  of 
hearings  when  conducted; 
documentafion  supporting  a  decision  or 
determlnafion;  affidavits  or  statements; 
testimonies  of  witnesses:  investigative 
reports:  instructions  to  an  agency  about 
action  to  be  taken  to  comply  with 
decisions;  related  correspondence, 
opinions,  and  recommendations;  and 
results  of  rating  panels. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 

system: 

22  U.S.C.  3652.  3654,  3661-3664  (Supp. 
Ill  1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Paper  records  in  file  folders  and 
binders,  and  index  cards. 

retrievabiuty: 

Filed  or  retrievable  alphabetically  by 
name  of  individual  and  by  date  of  birth. 

SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Panama  Area 
Personnel  Board,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Individual 
should  provide  name,  date  of  birth,  and 
approximate  date  and  kind  of  action 
taken.  Rules  are  publLshed  in  35  CFR 
Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  In  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals;  agency  and  Board 
officials:  affidavits  of  employees: 
testimonies  of  witnesses;  documents  in 
file  related  to  the  appeal,  grievance, 
complaint,  or  request  for  assistance;  and 
correspondence  from  organizations  or 
persons  with  pertinent  knowledge. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
would  reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsecfions  of  5  U.S.C.  552a  and  from 
the  procedures  set  forth  in  the  agency's 
regulations.  See  35  CFR  10.22. 


PCC/PB-3 

SYSTEM  NAME: 

Personnel  Investigation  Records. 
PCC/PB-3. 

SYSTEM  LOCATION: 

Panama  Area  Personnel  Board,  Bldg. 
6531,  Corozal.  Republic  of  Panama,  and 
Central  Examining  Office,  Building  363, 
Ancon.  R.P.,  and  personnel  and  other 
offices  of  Federal  agencies  in  the 
Republic  of  Panama  authorized  to  make 
appointments  to  positions  and  to  act  for 
the  Board  by  delegated  authority. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  applicants  for 
employment  in  the  Federal  service  and 
current  and  former  Federal  employees  in 
the  Republic  of  Panama, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigafive  records  compiled  to 
evaluate  applications  for  employment 
and  to  provide  stafistical  information  for 
conducting  personnel  research  and 
management  studies.  They  contain 
information  regarding  an  individual's 
physical  and  mental  health,  character, 
conduct,  and  behavior  in  the  community 
where  the  individual  has  lived:  arrests 
and  convictions  for  any  violations 
against  the  law;  reports  of  interviews 
with  former  supervisors,  co-workers, 
associates,  educators,  etc.;  reports  about 
the  overall  qualifications  of  an 
individual  for  a  specific  position;  reports 
from  law  enforcement  or  corrective/ 
parole  agencies,  former  employers, 
educational  institutions,  and  medical 
officers  and  institutions:  veterans' 
preference  claims  for  veterans'  wives, 
widows,  widowers,  and  mothers:  lists  of 
persons  barred  from  military 
installations  and  pier  areas:  lists  of 
police  checks:  police  records:  and 
penitentiary  predischarge  reports,  parole 
officers'  postdischarge  statements,  and 
wardens'  postdischarge  statements. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3652,  3654,  3661-36B4  (Supp. 
Ill  1979):  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders  and 
individual  forms  and  cards. 


retrievability: 

Filed  or  retrievable  alphabetically  by 
name  of  Individual  and  by  date  of  birth. 

SAFEGUARDS: 

Stored  in  locked  file  equipment  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 

personnel. 

RETENTION  AND  DISPOSAU 

Lists  of  persons  barted  from  military 
installations  and  piers  are  destroyed 
when  the  bar  or  restriction  is  lifted. 
Penitentiary  predischarge  reports,  parole 
officer  and  warden  statements  are 
transferred  to: 

1.  The  application  file  when  a  decision 
Is  made  to  permit  the  individual  to 
compete  for  Federal  employment. 

2.  To  the  Suitability  Investigations 
Index  Card  (Personal  Data  Card)  when  a 
decision  is  made  to  suspend  the 
individual  from  competition  for  Federal 
employment. 

Panama  Canal  Commission  or  United 
States  police  records  and  check  fists  are 
destroyed  when  the  data  is  transferred 
to  the  Suitability  Investigations  Index 
Card  (Personal  Data  Card)  subsequent 
to  receipt.  Police  records  received  from 
the  Republic  of  Panama  which  are 
owned  by  the  individual  are  returned  to 
the  owner  after  transfer  of  the  data  to 
the  Suitability  Investigations  Index  Card 
(Personal  Data  Card).  Statements  from 
the  individual  and  from  other  sources 
are  transferred  to  the  appHcation  file 
when  the  individual  is  cleared  for 
Federal  employment.  Suitability 
Investigations  Index  Cards  (Personal 
Data  Cards)  and  other  records  are 
destroyed  upon  death,  retirement  or  at 
age  70  of  the  individual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Panama  Area 
Personnel  Board,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager,  his  cfelegate,  the 
Nlanager,  Central  Examining  Office, 
Balboa  Heights,  or  the  Agency  Records 
Officer,  AdministraUon  Building.  Balboa 
Heights,  Individual  should  provide 
name,  date  of  birth,  and  the 
approximate  date  and  kind  of  action 
taken.  Rules  are  published  in  35  CFR 
Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  one 
of  the  addressees  designated  in 
NoUficaUon  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 
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RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  employers, 
schools,  references,  neighbors, 
assoicates,  credit  bureaus,  law 
enforcement  agencies,  probation 


III  and  X  of  the  Panama  Canal  Treaty  of 

1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  and 
their  dependents  or  other  members  of 
their  household. 
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CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  employees  and  officials  of  the 
Canal  agencies. 


to  recruitment  folder  if  applicant  is 
selected  for  employment  from  overseas. 
When  applicant  is  employed, 
documentation  is  transferred  to  Official 
Personnel  Folder.  Applications  are 
destroyed  if  applicants  fail  to  update  in 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Canal  and  other  Federal  agencies  on  the 
Isthmus  who  have  parficipated  in 
training  or  development  programs 
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RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  employers, 
schools,  references,  neighbors, 
assoicales,  credit  bureaus,  law 
enforcement  agencies,  probation 
officials,  prison  officials,  personnel 
managers,  medical  officers  and  records, 
government  agencies,  and  others. 

SYSTEMS  EXEMPTED  FBOM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22. 

PCC/PR-1 

SYSTEM  LOCATIOM: 

Personnel  Operations  Division,  Bid. 
5553,  Diablo.  Republic  of  Panama. 

SYSTEM  NAME: 

Disability  Relief.  Retirement  and 
Group  Supplementary  Life  Insurance 
Records,  PCC/PR-1. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Disability  Relief  annuitants  and 
surviving  widows;  Civil  Service 
Retirement  annuitants;  employees  who 
died  while  in  service;  survivors  of 
deceased  employees  and  annuitants; 
and  employees  and  annuitants  enrolled 
in  the  Supplementary  Life  Insurance 
Program  sponsored  by  the  Group 
Insurance  Board  (Panama  Canal  Area). 

CATEGORIES  OF  RECOIIDS  IN  THE  SYSTEM: 

Information  used  in  the  administration 
of  the  Cash  Relief  Act  of  July  8. 1937.  as 
amended,  and  in  the  application  of 
related  policies  on  medical  treatment 
and  care,  annuitants'  group  life 
insurance,  and  the  eligibility  of  widows 
of  deceased  annuitants  for  annuities. 

Reference  files  from  which 
information  or  statistical  data  may  be 
furnished  quickly  on  employees  who 
retired  under  the  Civil  Service 
Retirement  Act.  employees  who  died 
while  in  service,  and  survivors  who 
submitted  applications  or  claims  for 
ueath  benefits  and  unpaid 
compensation. 

Identification  of  employees  and 
annuitants  enrolled  in  the  Group 
Supplementary  Life  Insurance  Program 
and  their  beneficiaries. 

AUTHORITY  FOfl  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapters^  and  87;  22  U.S.C. 
3658.  3681-3683  (Supp.  Ill  1979);  Articles 


111  and  X  of  the  Panama  Canal  Treaty  of 

1977, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 

10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders,  cards, 
and  individual  forms. 

retrievability: 

Filed  alphabetically  by  name  or  filed 
by  identification  number. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 

personnel. 

retention  AND  DISPOSAL: 

Index  cards  on  persons  designated  to 
act  as  the  agents  of  Disability  Relief 
annuitants  are  destroyed  when 
annuitant  dies.  Other  records: 
Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel 
Administration,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addresed  to  either 
of  addresses  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  official  personnel 
files,  and  medical  and  welfare 
personnel. 

PCC/PR-2 

SYSTEM  name: 

Employee  Benefits  Records.  PCC/PR- 

2 

SYSTEM  LOCATION: 

Personnel  Operations  Division.  Bldg. 
366.  Ancon.  Republic  of  Panama. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  and 
their  dependents  or  other  members  of 
their  household. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Determinations  of  employees' 
eligibility  for,  or  entitlement  to.  the 
tropical  differential,  home  leave  and 
repatriation  travel.  Commission  housing, 
and  other  employee  benefits. 

Determination  of  an  individual's 
status  as  dependent  or  member  of 
household  of  employee  to  establish  his 
or  her  eligibility  for  residence  in 
Commission  housing,  medical  treatment, 
education,  purchase  authority,  and 
transportation  benefits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  5701-42  and  5924;  22  U.S.C. 
3641-3658  (Supp.  Ill  1979);  Articles  III 
and  X  of  the  Panama  Canal  Treaty  of 
1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

Paper  records  in  file  folders. 

retrievability: 

Filed  alphabetically  by  name  of 
employee. 

safeguards: 

Stored  in  metal  file  cabinets  in 
buildings  locked  when  not  in  use. 
Access  and  use  are  restricted  to 
authorized  personnel. 

retention  and  disposal: 

Retained  for  three  years  and  then 
destroyed. 

system  manager(s)  and  address: 

Director,  Office  of  Personnel 
Administration.  Panama  Canal 
Commission,  APO  Miami  34011. 

notification  procedure: 

Information  may  be  obtained  from 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building.  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

record  access  procedures: 

Requests  should  be  addressed  to 
either  of  the  addresses  designated  in 
Notification  Procedures,  preceding. 
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record  access  procedures: 

Request  should  be  addressed  to  either 
of  the  addressees  designated  in 
Notification  Procedures,  preceding. 

contesting  record  procedures: 


needed  for  proper  administration  of 
personnel  programs  and  policies  in 
accordance  with  the  Panama  Canal 
Treaty  of  1977  and  related  agreements, 
such  as  coded  information  identifying 
eniplovees  who  are:  entitled  to  grade 


the  Government  of  Panama,  and  the 
public  on  characteristics  of  the  Federal 
work  force. 

g.  Used  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies;  may  also  be  used  to  respond  to 
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contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  employees  and  officials  of  the 
Canal  agencies. 

PCC/PR-5 

SYSTEM  NAME: 

Recruiting  and  Placement  Records. 
PCC/PR-5. 

SYSTEM  location: 

Personnel  Operations  Division,  Bldg. 
366,  Ancon,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Persons  who  have  applied  for 
employment  or  are  employed  with  the 
Panama  Canal  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  employment  and 
records  related  thereto;  overseas 
recruitment  processing  records;  special 
placement  and  program  records,  such  as 
records  on  the  excluded  appointments  of 
mentally  retarded  applicants,  the 
appointment  of  handicapped  persons, 
the  student  assistant  program,  the 
upward  mobility  program,  and  the 
worker-trainee  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3641-3654,  3671,  3672  (Supp, 
III  1979);  Articles  III  and  X  of  the 
Panama  Canal  Treaty  of  1977;  E.O. 
11478,  August  8, 1969;  42  U.S.C.  200Ge- 
16;  E.O.  11171,  August  18, 1964;  29  U.S.C. 
791. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  orin  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folder,  index 
cards,  lists,  and  individual  forms. 

RETRIEVABILITY: 

Filed  alphabetically  by  name  of 
subject  individual  or  by  an  identification 
number. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Applications  for  employment  and 
records  related  thereto  are  transferred 


to  recruitment  folder  if  applicant  is 
selected  for  employment  from  overseas. 
When  applicant  is  employed, 
documentation  is  transferred  to  Official 
Personnel  Folder.  Applications  are 
destroyed  if  applicants  fall  to  update  in 
one  year  from  date  of  acknowledgment 
of  application.  U.S.  recruitment  data 
cards  are  retained  indefinitely  for 
stafisUcal  purposes.  Miscellaneous 
correspondence  and  listings  pertaining 
to  employees  under  recruitment  are 
destroyed  after  two  years.  Vouchers 
from  references  listed  by  applicant  are 
destroyed  after  one  year.  Individual 
special  placement  and  program  records 
are  destroyed  when  employee 
terminates  or  individual's  participation 
in  program  ends. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel 
Administration,  Panama  Canai 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  the  addressees  designated  in 
Notification  Procedures,  proceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  medical 
personnel,  police  officials,  officials  of 
the  Canal  agencies,  schools  attended  by 
applicant,  and  individuals  listed  as 
references  by  applicant. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
would  reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22. 

PCC/PR-6 

SYSTEM  NAME: 

Training  and  Employee  Development 
Records,  PCC/PR-6. 

SYSTEM  LOCATION: 

Human  Resources  Development  Staff, 
Office  of  Personnel  Administration, 
Bldg.  0602.  Balboa  Heights.  Republic  of 
Panama. 


categories  of  individuals  covered  by  the 
system: 

Current  and  former  employees  of  the 
Canal  and  other  Federal  agencies  on  the 
Isthmus  who  have  participated  in 
training  or  development  programs 
sponsored  or  conducted  by  the  Canal 
agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  on  training  and  development 
of  employees  under  a  variety  of 
programs  such  as  apprentice  program; 
the  tuition  refund  program;  and  various 
executive,  managerial,  supervisory, 
administrative.  Spanish  and  English 
language,  technical,  and  professional 
training  and  development  programs. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  4101-18;  E.O.  11348  of  April 
20, 1967;  E.O.  11171,  August  18, 1964;  22 
U.S.C.  3611  (Supp.  Ill  1979);  Articles  III 
and  X  of  the  Panama  Canal  Treaty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGOR^S  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  General  Routine  Use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  holders,  cards, 
and  individual  forms. 

RETRIEVABILITY: 

Filed  alphabetically  by  name. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  in 
buildir^  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Apprentice  enrollment  and  grade 
records  are  retained  permanently.  Other 
records  are  retained  for  three  years  after 
terminaUon  of  the  session  of  the 
program  in  which  the  trainee  was 
enrolled,  except  summary  records  for 
management  development  program  are 
maintained  until  employee  terminates  or 
is  dropped  from  the  program. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel 
Administration,  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building.  Balboa  Heights.  R.P.  Rules  arc 
published  in  35  CFR  Part  10. 
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prior  to  the  RIF  is  retained  on  tape/disk 
for  up  to  two  years;  and  printouts  of 
information  about  terminated  employees 
participating  in  the  reemployment 
priority  program  and  demoted 
employees  participating  in  the  priority 


the  records  under  provisions  of  the 
Privacy  Act.  Questions  frOm  such 
individuals  regarding  notification 
procedures,  access,  and  contest  in 
connection  with  these  records  should  be 
addressed  to  the  Director,  Office  of 


retrievabiltty: 

Filed  or  indexed  by  name. 

SAFEGUARDS: 

Records  maintained  in  metal  card  files 
and  lockable  metal  filing  cabinets. 
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RCCORO  ACCESS  PMOCEDURES: 

Request  should  be  addressed  fo  either 
of  the  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  official  personnel 
records,  instructors,  agency  officials, 
program  officials,  and  Veterans 
Administration. 

PCC/PR-7 

SYSTEM  NAME: 

Persennel  Information  System.  PCC/ 
PR-7 

SVSTEM  LOCATION: 

Management  Information  Systems, 
Panama  Canal  Commission, 
Administration  Building,  Balboa 
Heights.  Republic  of  Panama;  and 
Personnel  Operations  Division,  Ancon, 
R.P. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  employees  of  the  Panama 
Canal  Commission  in  permanent  and 
temporary  positions.  After  September 
30. 1979.  all  employees  terminated 
through  reduction-in-force  procedures 
who  participate  in  a  priority 
reemployment  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  employee  identification 
number  and  employment-related  and 
retention  register  data  in  an  automated 
personnel  file,  in  combination  with  the 
information  in  the  automated  system  of 
records,  the  "Payroll  Master  File  for 
Panama  Canal  Commission.  PCC/ 
FMAP-1." 

Records  in  FMAP-1  include:  birthdate; 
Social  Security  number,  veteran 
preference;  tenure;  present  position 
occupational  code;  position  number; 
security  classification;  wage  category; 
grade;  salary;  tenure  conversion  date; 
step  increase  due  date;  work  week;  roll 
and  gang;  Federal  service  date;  Panama 
Canal  service  date;  FEHBA  plan;  FEGLI 
income  tax  data;  travel  leave;  residence; 
citizenship;  sex;  marital  status;  physical 
exam;  position  rate  number  timing  unit; 
pay  basis;  and  annual  premium 
compensation. 

Records  in  the  automated  personnel 
file  include;  outstanding  performance 
rating;  status  of  position;  target  grade  of 
position;  temporary  promotion  indicator; 
competitive  level;  eligibility  for 
repatriation  and  vacation  leave  travel; 
APRTE  (actual  place  of  residence  at 
;ime  of  employment).  The  automated 
personnel  file  also  includes  information 


needed  for  proper  administration  of 
personnel  programs  and  policies  in 
accordance  with  the  Panama  Canal 
Treaty  of  1977  and  related  agreements, 
such  as  coded  information  identifying 
employees  who  are:  entitled  to  grade 
and  pay  retention;  eligible  for  early 
optional  retirement;  covered  by  the 
Panama  Social  Security  System;  subject 
to  a  5-year  rotation  plan;  reemployed 
within  six  months  of  effective  date  of 
the  treaty;  Panamanian  employees  who 
have  been  promoted/trained;  U.S.  and 
non-U. S.  citizen  employees  who  are 
married  to  Panamanians  or  who  have 
resided  in  the  Republic  of  Panama  at 
least  ten  years.  The  Reemployment 
Priority  List  (former  employees 
terminated  through  RIF)  will  contain 
information  as  to  qualifications  for 
rqpmployment  in  or  promotion  to 
specific  occupational  series  and  grade 
levels. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  5  U.S.C.  Chapters  35.  45. 
55;  22  U.S.C.  3611  (Supp.  Ill  1979); 
Articles  III  and  X  of  the  Panama  Canal 

Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be: 

a.  Disclosed  to  the  following  agencies 
Hod  organizations,  in  connection  with 
their  authorized  functions:  Office  of 
Personnel  Management;  Merit  Systems 
Protection  Board;  Internal  Revenue 
Service;  Social  Security  Administration; 
General  Accounting  Office;  U.S.  military 
agencies:  state  unemployment 
compensation  offices;  city,  county,  and 
state  tax  offices;  employee  credit 
unions;  banks:  insurance  carriers; 
employee  and  professional 
organizations:  and  Combined  Federal 
Campaign. 

b.  Disclosed  to  officials  of  labor 
organizations  when  relevant  and 
necessary  to  their  duties  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 

c.  Used  to  promote  the  incentive 
awards  program  through  the  local  news 
media. 

d.  Disclosed  to  prospective  employers 
or  other  organizations,  at  the  request  of 
the  individual. 

e.  Used  in  the  selection  process  by  the 
agency  in  connection  with 
appointments,  transfers,  promotions,  or 
qualifications  determinations.  To  the 
extent  relevant  and  necessary,  it  will  be 
furnished  upon  request  to  other  agencies 
for  the  same  purpose. 

f.  Used  to  provide  statistical  reports  to 
Congress,  U.S.  Government  agencies, 


the  Government  of  Panama,  and  the 
public  on  characteristics  of  the  Federal 
work  force. 

g.  Used  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies;  may  also  be  used  to  respond  to 
general  requests  for  statistical 
information  (without  personal  identifier) 
under-FOIA;  or  to  locate  individuals  for 
personnel  research  or  other  personnel 
research  functions. 

h.  Diclosed  to  the  Office  of 
Management  and  Budget  at  any  stage  in 
the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

i.  Disclosed  in  accordanct  with  the 
general  routine  use  paragraphs  in 
prefatory  statement  and  in  35  CFR  Part 
10,  Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  svstem. 

storage: 

Magnetic  tapes  and  disks;  computer 
printouts;  and  paper  records. 

retrievability: 

By  employee  identification  number,  by 
name,  and  by  any  or  all  of  the  categories 
of  information  in  the  system. 

safeguards: 

A  combination  of  standard  physical 
security  measures,  appropriate 
management  information  practices,  and 
computer  system/network  security 
controls  are  used  to  prtoect  these 
records.  Safeguards  include:  batch 
controls;  computer  processing  controls; 
access  to  both  hard  copy  documents  and 
computer  files  restricted  to  authorized 
personnel;  restricted  on-line  access. 
with  authorization  limited  in  accordance 
with  user-entered  confidential 
identifying  code  and  access  code.  A 
special  coordinator  has  been  designated 
by  the  system  manager  to  maintain 
control  of  all  input  documents  and 
issuance  of  report  information.  Printouts 
are  pfoduced  only  upon  written  request 
from  the  system  manager.  Reports, 
tapes,  and  disks  are  kept  in  a  locked 
cabinet  or  secure  area  when  not  in  use. 

retention  and  disposau 

Input  paper  records  are  retained  for 
two  years  and  then  destroyed.  Printouts 
are  retained  up  to  six  months  and  then 
destroyed.  Records  are  deleted  from 
magnetic  tapes  or  disks  after 
termination  of  employee.  Tapes  and 
disks  are  erased  and  reused.  An 
exception  to  the  normal  retention  period 
is  made  for  records  relevant  to  a 
reduction  in  force:  information  about  all 
employees  on  the  rolls  immediately 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

General  biographical  information. 

authority  for  MAINTENANCE  OF  THE 

system: 
22  U.S.C.  3612  (Supp.  Ill  1979);  Article 


Civil  and  Amateur  Radio  Operator  and 
Station  License  Files.  PCC-CZG/ 
CALS-4 

Driver's  License  Investigatory  File.  PCC- 
CZG/CALS-7 

Driver's  License  Revocation  Lists,  PCC- 
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prior  to  the  RIF  is  retained  on  tape/disk 
for  up  to  two  years;  and  printouts  of 
information  about  terminated  employees 
participating  in  the  reemployment 
priority  program  and  demoted 
employees  participating  in  the  priority 
promotion  program  are  retained  for  up 
to  two  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Personnel 
Administration.  Panama  Canal 
Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager  or  the  Agency  Records 
Officer,  Administration  Building,  Balboa 
Heights,  R.P.  Rules  are  pubHshed  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  tq 
either  of  the  officials  deisgnated  in 
Notification  Procedure,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

Rules  governing  how  an  individual 
may  request  the  amendment  of  any 
information  about  him  in  this  system, 
are  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  employee;  personnel  action 
forms  (SF  50);  Official  Personnel 
Folders,  Incentive  Award  Files; 
documents  prepared  for  treaty  planning 
purposes;  the  agency  payroll  master  file; 
and  computer-generated  and  manual 
calculations  from  varied  input  data. 

PCC/PR-8 

SYSTEM  name: 

Systems  of  records  noticed  by  the 
Office  of  Personnel  Management  and 
applicable  to  the  Panama  Canal 
Commission,  as  follows: 

(1)  General  Personnel  Records 
(Official  Personnel  Folder  and  records 
related  thereto).* 

(2)  Retirement,  Life  Insurance,  and 
Health  Benefits  Records  Systems. 

(3)  Ethics  in  Government  Financial 
Disclosure  Records,  OPM/GOVT-4. 

(4)  Confidential  Statements  of 
Employment  and  Financial  Interest, 
OPM/GOVT-8. 

*As  an  exception  to  standard  practice 
on  retention  of  out-of-service  Official 
Personnel  Folders,  the  Canal  agencies 
are  authorized  to  retain  the  Official 
Personnel  Folders  of  their  former  non- 
U.S.  citizen  employees  for  two  years, 
thereafter  they  are  sent  to  the  National 
Personnel  Records  Center  in  St.  Louis, 
Missouri  (35  CFR  253-292).  Some  of 
these  former  employees  now  may  be 
U.S.  citizens  or  resident  aliens  of  the 
United  States  who  are  granted  access  to 


the  records  under  provisions  of  the 
Privacy  Act.  Questions  frdm  such 
individuals  regarding  notification 
procedures,  access,  and  contest  in 
connection  with  these  records  should  be 
addressed  to  the  Director,  Office  of 
Personnel  Administration.  Panama 
Canal  Commission.  APO  Miami  34011, 
who  is  the  Systems  Manager,  or  to  the 
Agency  Records  Officer,  Administration 
Building,  Balboa  Heights,  Republic  of 
Panama.  Rules  are  published  in  35  CFR 
Part  10. 

PCC/PR-9 

SYSTEM  NAME: 

Incentive  Awards  Program  Files, 
PCC/PR-9. 

SYSTEM  LOCATION: 

Incentive  Awards  Office,  Bldg.  0610, 
Ancon.  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  employees  of  Panama  Canal 
Commission  who  have  filed  suggestions 
or  received  honorary  awards  under  the 
Incentive  Awards  Program  since  1954. 
Supervisors  of  suggesters  since  1974. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  idenifying  number, 
grade,  occupation,  employing  unit, 
suggestion  number,  rejection  or  approval 
date,  amount  awarded,  card  control 
number.  Supervisor's  name,  employing 
unit,  number  of  suggestions  submitted 
by  his  employees,  amount  awarded,  and 
savings  to  the  Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  4501  et  seq.;  22  U.S.C.  3611 
(Supp.  Ill  1979)  and  Article  III  of  the 
Panama  Canal  Treaty  of  1977). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  of 
records  may  be  used  to:  (a)  prepare 
reports  for  the  Office  of  Personnel 
Management;  (b)  promote  the  awards 
program  through  the  local  news  media; 
and  (c)  respond  to  inquiries  from  labor 
unions,  award  recipients,  employee  and 
professional  organizations. 

See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10.  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

3  by  5  inch  cards;  suggestion  forms; 
related  documents. 


retrievabiltty: 

Filed  or  indexed  by  name. 

SAFEGUARDS: 

Records  maintained  in  metal  card  files 
and  lockable  metal  filing  cabinets. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Held  three  years  after  employee's 
termination  and  then  destroyed  by  fire. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Incentive  Awards  Secretary,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer.  Administration 
Building,  Balboa  Heights.  R.P.  Rules  are 
published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  suggestion  forms  prepared  by 
employees  to  whom  the  record  pertains 
and  from  honorary  award 
recommendations  submitted  by 
authorized  management  officials. 

PCC/PR-11 

SYSTEM  name: 

Minority  Group  Designator  (MGD) 
Records,  PCC/PR-11 

SYSTEM  LOCATION: 

Personnel  Operations  Division, 
Panama  Canal  Commission.  Ancon, 
Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

U.S.  citizen  employees  of  the  Canal 
agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM:  . 

Lists  of  accessions  of  U.S.  citizen 
employees  containing  a  minority  group 
designator  code  submitted  to  Office  of 
Personnel  Management  (OPM),  error 
lists  from  OPM,  and  transcript  form 
and/or  SF  50  (or  equivalent)  submitted 
to  OPM  to  correct  errors. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7204,  E.0. 11478  of  August  8, 
1969;  22  U.S.C.  3611  (Supp.  Ill  1979); 
Articles  III  and  X  of  the  Panama  Canal 
Treaty  of  1977;  29  CFR  1613.301  and 
1613.302. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Article  III  1936  General  Treaty  of 
Friendship  and  Cooperation.  53  Stat. 
1807;  Articles  XI  and  XII.  1955  Treaty  of 
Mutual  Understanding  and  Cooperation. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE        PCC-CZG/BRAE-1 


SYSTEM: 

Individuals  issued  advance 
authorization  to  enter  the  Canal  Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


SYSTEM  name: 

Canal  Zone  Board  of  Registration  for 
Architects  and  Professional  Engineers 
Reference  Files.  PCC-CZG/BRAE-1 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A.  v 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Forms,  sheets  of  paper,  and  computer 
runs. 

retrievabiuty: 

Lists  of  accessions  filed  by  employee 
identification  number;  computer  runs 
and  SF  50.  filed  alphabetically  by  name; 
and  monthly  report  to  Office  of 
Personnel  Management  and  update 
transcript  form  filed  by  Social  Security 
Number. 

safeguards: 

Stored  in  a  locked  a  steel  desk  in  a 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Monthly  report  to  Office  of  Personne! 
Management  and  error  listing  for  that 
month  are  destroyed  six  months  after 
error  listing  is  received.  Correction  to 
monthly  error  listing  destroyed  after 
error  list  for  following  month  is  received 
and  corrected. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel 
Administration  Panama  Canal 
Commission.  APO  Miami  34011. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  is 
maintained  and  used  solely  for 
statistical  reports  and  is  not  used  in 
making  any  nonstatistical 
determinations  about  identifiable 
individuals.  It  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22. 

PCC/WO-1 

SYSTEM  name: 

Panama  Canal  Commission  Board  of 
Directors,  PCC/WO-1. 

SYSTEM  LOCATION: 

312  Pennsylvania  Building,  425  13th 
Street,  N.W..  Washington,  D.C. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  and  former  members  of  the 
Commission's  Board  of  Directors. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

General  biographical  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U.S.C.  3612  (Supp.  Ill  1979);  Article 
111  paragraph  3(a)  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders.  ] 

retrievability: 

Filed  alphabetically  by  name. 

safeguards: 

Stored  in  locked  metal  file  cabinets  in 
office  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

retention  and  disposal: 

Permanent 

system  manager(s)  and  address: 

Assistant  to  the  Secretary,  Panama 
Canal  Commission,  312  Pennsylvania 
Building,  425  13th  Street,  N.W.. 
Washington,  D.C.  20004. 

notification  procedure: 

Information  may  be  obtained  from  the 
Systems  Manager  or  the  Agency 
Records  Officer,  Administration 
Building,  Balboa  Heights,  Republic  of 
Panama. 

record  access  procedures: 

Requests  should  be  addressed  to 
either  of  addressees  designated  in 
Notification  Procedures,  preceding. 

contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  source  CATEGORIES: 

Individual  on  whom  maintained. 

Title  Listing  of  Inactive  Panama  Canal 
Commission  Systems  of  Records 

Advance  Authorizations  to  Enter  the 
Canal  Zone,  PCC-CZG/ADRM-2 

Canal  Zone  Board  of  Registration  for 
Architects  and  Professional  Engineers 
Directory.  PCC-CZG/BRAE-2 

Canal  Zone  Board  of  Registration  for 
Architects  and  Professional  Engineers 
Reference  Files,  PCC-CZG/BRAE-1 

Case  Investigations,  PCC-CZG/CAPS-2 

Cash  Register  Receipt  Shortages,  PCC- 
CZG/FVGA-2 


Civil  and  Amateur  Radio  Operator  and 

Station  License  Files.  PCC-CZG/ 

CALS-4 
Driver's  License  Investigatory  File.  PCC- 

CZG/CALS-7 
Driver's  License  Revocation  Lists.  PCC- 

CZG/CAPL-20 
Fishing  Pass  Application  File.  PCC- 

CZG/CALS-3 
Health,  Medical.  Dental,  and  Veterinary 

Records  Systems.  PCC-CZG/HI^l 
Hunting  Permit  Application  File.  PCC- 

CZG/CALS-2 
Immigration  Detention  Orders,  PCC- 

CZG/CACU-12 
Inmate  Trust  Fund  File.  PCC-CZG/ 

CAPL-14 
Marriage  License  Records,  PCC-CZG/ 

CALS-9 
Medical  Administration  System-Exempt. 

PCC-CZG/HL-2 
Medical  Administration  System- 

Nonexempt.  PCC-CZG/HI^3 
Motor  Vehicle  and  Motorboat 

Registration  and  Operator's  License 

Files,  PCC-CZG/CALS-8 
Official  Permits  to  Have  or  Carry 

Firearms,  PCC-CZG/CALS-11 
Philatelic  Program.  PCC-CZG/CAPS-5 
Purchase  Authority  Cards,  PCC-CZG/ 

ADGS-1 
Refugee  Records,  PCC-CZG/SC-4 
Runners,  Peddlers,  and  Solicitors 

Application  and  License  Files,  PCC- 
CZG /CALS— 10 
Student  Record  System.  PCC-CZG/ 

CASC-1 
U.S.  Immigration  and  Naturalization 

Service,  U.S.  Citzenship 
Certificate  Appliation  and  Appointment 

Records,  PCC-CZG/CACU-10 
Vehicle  Registration  for  RP-Series 

License  Plates,  PCC-CZG/CACU-9 
Visa  Records,  PCC-CZG/GE-1  (STATE- 

39) 

PCC-CZG/ ADGS-1 

SYSTEM  NAME: 

Purchase  Authority  Cards,  PCC-CZG/ 
ADGS-1 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Employees  of  private  companies, 
organizations,  and  certain  other 
government  agencies,  and  other 
individuals  that  qualify  for  purchase 
authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  employment  status,  residence, 
mailing  address,  purchase-authority 
status,  marital  status,  citizenship,  age, 
names  and  ages  of  dependents,  and 
history  of  identification  cards  issued. 
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SYSTEM  MANAGERiS)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  mav  be  obtained  from  the 


Board  members.  Executive  Secretary  to 
the  Board,  and  each  architect  and 
professional  engineer  and  architect-in- 
training  and  engineer-in-training  and 
other  persons  upon  request  as  set  forth 

in  t;  rVO  RQ  ^AA    Qoo  alcn  oonpral 


authority  for  maintenance  of  the 
system: 

35  CFR  Part  57;  22  U.S.C.  3611  (Supp. 
Ill  1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 
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authority  for  maintenance  of  the 
system: 

Article  IIL  1936  General  Treaty  of 
Friendship  and  Cooperation.  53  Stat, 
1807;  Articles  XI  and  Xll,  1955  Treaty  of 
Mutual  Understanding  and  Cooperation, 
6  U.S.T.  2273;  22  U.S.C.  3611  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  to  court  officials  for  the 
purpose  of  compiling  jury  duty  rosters. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Printed  forms,  8  by  10  Vz  inches. 

retrievability: 

Alphabetically  by  name. 

safeguards: 

Lockable  file  cabinets.  Access  and  use 
are  restricted  to  authorized  personnel. 

retention  and  disposal: 

Minimum  of  5  years  after  individual 
ceases  to  qualify  for  purchase  authority. 
Shredded. 

system  manager(s)  and  address: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

notification  procedure: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

record  access  procedures: 

Requests  should  be  addressed  to 
addressee  designated  in  Notifications 
Procedures,  preceding. 

contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

record  source  categories: 

From  individuals. 

PCC-CZG/ADRM-2 

SYSTEM  name: 

Advance  Authorizations  to  Enter  the 
Canal  Zone,  PCC-CZG/ADRM-2 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo.  Republic  of  Panama. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  issued  advance 
authorization  to  enter  the  Canal  Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Advance  authorizations  to  enter  the 
Canal  Zone  and  related  papers,  such  as 
extensions  of  stay  and  changes  in  Canal 
Zone  immigration  status. 

authority  for  maintenance  of  the 
system: 

2  C.Z.C.  841,  76A  Stat.  32:  E.0. 11305; 
35  CFR  59.22-3;  22  U.S.C.  3611  (Supp.  Ill 
1979):  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 
Paper  records  on  backers. 

RETRIEVABILITY: 

Filed  alphabetically  by  name  of 
entrant. 

safeguards: 

Stored  in  metal  file  cabinets  in  file 
room  locked  when  not  in  use  in  a 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

After  2  years,  transferred  to  Agency 
Records  Center;  then  destroyed  after  2 
more  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Sponsors  of  entrant. 


PCC-CZG/BRAE-1 

SYSTEM  name: 

Canal  Zone  Board  of  Registration  for 
Architects  and  Professional  Engineers 
Reference  Files,  PCC-CZG/BRAE-1 

system  location: 

Agency  Records  Center.  Building  42- 
D.  Diablo,  Republic  of  Panama. 

categories  of  individuals  COVERED  BY  THE 
SYSTEM: 

Active  and  inactive  individuals 
certified  as  Engineers-In-Training  (EIT) 
or  registered  as  Professional  Engineer 
(PE)  or  Architect  (RA)  in  the  Canal 

Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Complete  applications  detaining 
personal  history,  educational  record  and 
references  and  record  of  professional 
practice;  reference  letters  from 
individuals,  verification  letters  from 
schools.  State  Boards.  National  Council 
of  Engineering  Examiners  (NCEE)/ 
National  Council  of  Architectural 
Registration  Boards  (NCARB).  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

35  CFR  69(A)  and  2  C.Z.C.  1171-75;  22 
U.S.C.  3611  (Supp.  Ill  1979);  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  Nafional  Council  of 
Engineering  Examiners  (NCEE). 
National  Council  of 
Architectural  Registration  Boards 
(NCARB)  and  all  State  Board 
jurisdications  in  connection  with 
Publication  of  Roster,  35  CFR  69.141.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STOMNG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

File  folder  8V2  by  11  inches. 

RETRIEVABILITY: 

Alphabetically  by  status  of 
certification  and  registration. 

SAFEGUARDS: 

Active  records  maintained  in  locked 
file  cabinet;  inactive  records  maintained 
in  office  file  cabinets.  Access  and  use 
are  restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAU 

Active  files  maintained  indefinitely. 
Inactive  files  maintained  indefinitely  or 
three  years  after  death.  Files  disposed  of 
by  shredding. 
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referred  to  in  the  authority  portion  of 
this  notice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  application  forms  with  supporting 
documentation  such  as  birth,  death,  and 


RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  record  pertains. 
PCC-CZG/CACU-12 

SYSTEM  name: 

Immioration  Detention  Orders,  PCC- 


RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressees  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 
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SYSTEM  MANAaER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PMOCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  applicant,  personal 
references,  NCEE,  NCARB,  State 
Boards. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identify  of  confidential 
sources,  or  is  testing  or  examination 
material  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22. 

PCC-CZG/BRAE-2 

SYSTEM  NAME: 

Canal  Zone  Board  of  Registration  for 
Architects  and  Professional  Engineers 
Directory.  PCC-CZG/BRAE-2. 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  certified  Engineers-in-Training 
(EIT)  and  registered  Professional 
Engineers  (PE)  and  Architects  (RA). 

categories  of  RECORDS  IN  THE  SYSTEM: 

Numerical  listing  of  Engineers-in- 
Training,  Professional  Engineers  and 
Architects  by  number,  name  and 
methods  of  registration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

35  CFR  69  and  2  C.Z.C.  1171-75  76-A 
Stat.  40-41;  22  U.S.C.  3611  (Supp.  Ill 
1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USE^  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

For  routine  use  by  the  Board  and  for 
preparation  of  the  annual  report  (35  CFR 
69.232);  and  the  Roster  (35  CFR  69.141); 


Board  members,  Executive  Secretary  to 
the  Board,  and  each  architect  and 
professional  engineer  and  architect-in- 
training  and  engineer-in-training  and 
other  persons  upon  request  as  set  forth 
in  35  CFR  69.144.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

8V^  by  11  inch  papers  in  file  folders. 

retrievability: 

Numerically  by  certification/ 
registration  number;  cross  referenced  by 
name. 

SAFEGUARDS: 

File  cabinet.  Access  and  use  are 
restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Indefinite.  Retained  by  Board  for 
reference  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR,  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  applicant  and  other  sources. 
PCC-CZG/CACU-9 

SYSTEM  NAME: 

Vehicle  Registration  for  RP-Series 
License  Plates,  PCC-CZG/CACU-9. 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Government  employees,  military 
personnel  and  dependents  resident  in 
Panama  but  entitled  to  Canal  Zone  duty 
free  entry  of  vehicles. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  number,  citizenship,  personal 
description,  address,  and  vehicle 
description. 


authority  for  maintenance  of  the 
system: 

35  CFR  Part  57;  22  U.S.C.  3611  (Supp. 
Ill  1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

CArds — 3  by  5  inches. 

RETRIEVABILITY: 

Name  and  number. 

SAFEGUARDS: 

File  cabinet.  Access  and  use  are 
restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  for  1  year  after  close  of 
calendar  year  in  which  records  are 
created;  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10, 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  individual  applicant. 
PCC-CZG/CACU-10 

SYSTEM  name: 

U.S.  Immigration  and  Naturalization 
Service,  U.S.  Citizenship  Certificate 
Application  and  Appointment  Records, 
PCC-CZG/CACU-10. 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Persons  born  outside  the  United 
States  who  are  requesting  United  States 
citizenship  certificates  issued  by  the 
Immigration  and  Naturalization  Service 
pursuant  to  one  or  more  of  the  statutes 
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NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 


See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
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referred  to  in  the  authority  portion  of 
this  notice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  application  forms  with  supporting 
documentation  such  as  birth,  death,  and 
marriage  certificates,  affidavits  and 
other  related  papers  are  forwarded 
directly  to  the  U.S.  Immigration  and 
Naturalization  Service  for  processing. 
An  index  card  containing  the  applicant's 
name,  address,  the  date  the  application 
was  received  locally,  and  the  certificate 
number  is  retained  locally  for 
appointment  scheduling  purposes. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

8  U.S.C.  1101  note,  1443^,  1451-4;  22 
U.S.C.  3611  (Supp.  Ill  1979);  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routine  use  includes  the  transmittal  of 
the  application  and  accompanying 
documents  to  the  U.S.  Immigration  and 
Naturalization  Service  for  processing. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  pari 
10.  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

8  by  10y2  inch  application  form  and 
paper  certificates  and  documents;  3  by  5 
inch  file  cards. 

retrievabiuty: 

Name  and  address. 

SAFEGUARDS: 

Stored  in  unlocked  file  drawers  in 
office  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  by  paper  shredder  at  end  of 
useful  life. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
add.'essee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 


RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  record  pertains. 
PCC-CZG/CACU-12 

SYSTEM  name: 

Immigration  Detention  Orders,  PCC- 
CZG/CACU-12 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D.  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  BY  THE 
SYSTEM: 

Stowaways,  deserters,  crewmembers 
and  passengers  in  violation  of  Canal 
Zone  Immigration  Regulations. 

categories  of  records  in  THE  SYSTEM: 

Name,  number,  date  and  place  of 
birth,  nationality,  and  facts  relating  to 
issuance  or  enforcement  of  the  detention 
order. 

authority  for  maintenance  of  the 
system: 

2  C.Z.C.  841-3,  76A  Stat.  32;  22  U.S.C. 
3611  (Supp.  Ill  1979);  article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Routinely  sent  to  local  law 
enforcement  officials  as  necessary  to 
direct  the  apprehension,  detention  and 
repatriation  of  such  persons. 
Information  may  also  be  disclosd  to 
commercial  carriers  when  such  persons 
were  passengers  or  crewrmen/employees 
of  a  shipping  company,  airline  etc.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

File  cabinet  folder. 

RETRIEVABILITY: 

Filed  by  name. 

SAFEGUARDS: 

File  cabinet  (lockable).  Access  and 
use  are  restricted  to  autorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  for  two  years  then  burned. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agnecy  Records  Officer.  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 


RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  ; 

addressees  designated  in  Notincation        ■ 

Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

From  ship's  documents  and/or  | 

individual. 

PCC-CZG/CALS-2 

SYSTEM  NAME: 

Hunting  Permit  Application  File,  PCC- 
CZG/CALS-2 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D.  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  applicants  and  holders  of  permits 
to  engage  in  hunting  in  the  Canal  Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  place  or 
employment,  rank,  photograph, 
signature.  ^ 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  1471,  76A  Stat.  49;  6  C.Z.C. 
2573.  76A  Stat.  495;  22  U.S.C.  3611  (Supp. 
Ill  1979);  Article  III  of  the  Panama  Canal 

Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


bv7 


STORAGE: 

8V2  by  10  inch  printed  form  and  3  by 

inch  card. 

RETRIEVABILITY: 

Recovered  manually. 

SAFEGUARDS: 

Records  maintained  in  lockable  file. 
Access  and  use  are  restricted  to 

autiiorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  three  years  after  expiriation 
and  thereafter  forwarded  to  the  Panama 
Canal  Company  Agency  Records  Center 

for  disposition. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 
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employment,  grade  or  rank,  qualification 
statements,  photographs,  and  legal 
documents  pertaining  to  arrests,  court 
actions,  hearings  and/or  related 
investigations. 


law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
spi  fnrih  in  the  asencv's  regulations.  See 


4.  Hospitals  and  dispensaries  treating 
traffic  accident  victims: 

5.  The  U.S.  Department  of 
Transportation,  stale  licensing  agencies, 
and  other  agencies  to  the  extent  of  their 
need. 
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NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained. 

PCC-CZG/CALS-3 

SYSTEM  name: 

Fishing  Pass  Application  File,  PCC- 
CZG/CALS-3 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  persons  applying  for,  or  holding 
valid  Canal  Zone  fishing  passes. 

categories  of  records  in  the  system: 

Name,  rank,  street  and  postal  address, 
date  of  birth,  citizenship,  occupation, 
-identification  number,  place  of 
employment  and  signature. 

authority  for  maintenance  of  the 
system: 

2  C.Z.C.  1491,  76A  Stat.  50;  22  U.S.C. 
3611  (Supp.  Ill  1979);  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

8'/2  by  10  inch  printed  form  and  3  by  7 
inch  card. 

RETRIEV  ability: 

Filed  by  pass  number  and  name, 
recovered  manually. 

SAFEGUARDS: 

Records  maintained  in  lockable  file. 
Access  and  use  are  restricted  to 
authorized  personnel 

RETENTION  AND  DISPOSAL: 

Forwarded  to  Panama  Canal 
Company  Agency  Records  Center  three 
years  after  expiration  of  license. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

notification  procedure: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.,  Bldg., 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained. 

PCC-CZG/CALS-4 

SYSTEM  NAME: 

Civil  and  Amateur  Radio  Operator 
and  Station  License  Files,  PCC-CZG/ 
CALS-4 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  applying  for,  or  issued 
Canal  Zone  Amateur,  Citizen's  Band 
and  Maritime  Mobile  Radio  Operator 
and/or  Station  Licenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  licensee  or  applicant,  street 
and  postal  address,  date  of  birth, 
citizenship,  operator's  qualification  test 
scores  and  statements,  phone  number, 
station  location,  call  sign,  organization 
or  affiliation.  Also  includes  similar 
information  on  other  persons  who  may 
be  regularly  operating  radios  licensed  to 
other  individuals,  such  as  studfent  or 
guest  operators. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  31-33,  76A  Stat.  7;  22  U.S.C. 
3611  (Supp.  Ill  1979);  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosed  upon  request  to  the  Federal 
Communications  Commission,  local  U.S. 
military  frequency  control  coordinators. 
Government,  State  and  local  radio 
licensing  authorities.  Information  may 
also  be  disclosed  to  licensing  agencies 
of  foreign  governments  where  the 
applicant  is  claiming  reciprocal  licensing 
privileges  in  order  to  obtain  a  Canal 
Zone  or  foreign  radio  operator's  license. 


See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms,  questionnaires  and 
cards. 

RETRIEV  ABILITY: 

Filed  by  name,  call  sign  or  license 
number. 

SAFEGUARDS: 

Records  maintained  in  lockable  file 
cabinets.  Access  and  use  are  restricted 
to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Call  sign  logbook  retained  as  a 
permanent  record.  Other  materials 
retained  for  five  years  after  expiration 
of  the  license. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addresses  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained  and  the  Federal 
Communications  Commission. 

PCC-CZG/CALS-7 

SYSTEM  NAME: 

Driver's  License  Investigatory  File, 
PCC-CZG/CALS-7 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

All  persons  who  have  had  their  Canal 
Zone  license  or  privilege  to  operate 
motor  vehicles  in  the  Canal  Zone 
revoked,  suspended,  cancelled,  or  have 
a  medical  problem  related  to  driving. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  street  and  postal  address,  date 
of  birth,  citizenship,  identification 
number,  color  of  hair,  color  of  eyes, 
height,  weight,  type  and  place  of 
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SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INblVIOOALS  COVERED  BY  THE 
SYSTEM: 

All    r\/^»»oj-\«o    o  r-\r\li/inn    fr»r  mamano 


CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained. 


RETENTION  AND  DISPOSAL: 

Disposed  of  three  years  after 
expiration  of  license,  excluding  records 
retained  for  police  or  security  reasons. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 


( 

Federal  Register  /  Vol.  No.  45,  249  /  Wednesday.  December  24.  1980  /  Notices 


85305 


employment,  grade  or  rank,  qualification 
statements,  photographs,  and  legal 
documents  pertaining  to  arrests,  court 
actions,  hearings  and/or  related 
investigations. 

AUTHORITY  fOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  1001.  76A  Stat.  37;  22  U.S.C, 
3611  (Supp.  HI  1979);  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  released  to  the 
U.S.  Department  of  Transportation, 
State  licensing  agencies,  courts  and 
others  having  a  need  to  know.  See  also 
general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10. 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

8'/2  by  10  inch  file  folders. 

RETRIEV  ability: 

Filed  by  name. 

SAFEGUARDS: 

Records  maintained  in  lockable  file 
cabinet.  Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retain  record  until  operator  dies  or 
license  is  restored.  Restored  license 
material  retained  for  the  life  of  the 
license  record.  Non-renewed  license 
records  transferred  to  Agency  Records 
Center,  retained  for  ten  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

notification  procedure: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

record  access  procedures: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

contesting  record  procedures: 

See  rules  published  in  35  CFR  Part  10. 

record  source  categories: 

Individual  on  whom  record  is 
maintained. 

systems  exempted  from  certain 

PROVISIONS  of  the  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 


law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
3.5  CFR  10.22. 

PCC-CZG/CALS-8 

SYSTEM  name: 

Motor  Vehicle  and  Motorboat 
Registration  and  Operator's  License 
Files,  PCC-CZG/CALS-a 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D.  Diablo.  Republic  of  Panama. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Persons  registering  motor  vehicles, 
motorcycles,  trailers,  motorboats,  etc., 
with  the  License  Section,  Ancon,  Canal 
Zone.  Persons  who  have  been  issued,  or 
applied  for,  licenses  or  permits  to 
operate  motor  vehicles,  boats,  etc.  in  the 
Canal  Zone,  or  in  Canal  Zone  waters. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Owner/operator  information  normally, 
includes  the  following:  Name, 
identification  number,  home  address, 
post  office  box,  dale  of  birth,  citizenship, 
height,  weight,  hair  color.  Certificate  of 
Eligibility  for  active-duty  members  of 
US,  Armed  Forces  who  take  advantage 
of  special  registration  rates  provided  by 
law  for  such  classes  of  persons. 
Information  on  the  vehicle  or  craft 
includes  engine  number,  manufacturer, 
model  and  color,  license  plate  or 
registration  number,  and  date  of 
inspection. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  CZC.  1001,  76A  Stat.  37;  2  C.Z.C. 
1331  and  1358-9,  76A  Stat.  46-48;  22 
use.  3611  (Supp.  Ill  1979);  Article  III  of 
the  Panama  Canal  Treaty  of  1977, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

As  necessary,  vehicle  and  boat 
operator  and  registration  information 
may  be  provided  to: 

1.  Law  enforcement  agencies,  court 
officials,  and  local  military  commands  in 
connection  with  the  investigation  of 
violations  of  highway  and  vehicle 
regulations  and  the  identification  and 
apprehension  of  criminals; 

2.  Local  air  and  sea  rescue 
coordinators  and  local  yacht  clubs  when 
a  boat  is  overdue; 

3.  Officials  of  the  Republic  of  Panama 
in  connection  with  law  enforcement  and 
regulatory  procedures: 


4.  Hospitals  and  dispensaries  treating 
traffic  accident  victims; 

5.  The  U.S.  Department  of 
Transportation,  slate  licensing  agencies, 
and  other  agencies  to  the  extent  of  their 
need. 

See  also  the  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 
r 
STORAGE: 

Application  for— forms,  and  related 
documentation;  photomat  cards; 
magnetic  tapes/disks  and  punched 
cards;  and  computer  printouts, 

retrievability: 

Retrievable  by  registration  number; 
license  plate  number;  operator/owner's 
name  and  identifying  number. 

SAFEGUARDS: 

Paper  records  rnaintained  in  lockable 
fil^cabinets.  Magnetic  tapes/disks  and 
punched  cards  maintained  in  rooms 
locked  when  not  in  use.  Access  and  use 
restricted  to  authorized  personnel. 

retention  and  disposal: 

Paper  records  other  than  computer 
printouts  retained  for  three  years  after 
expiration  of  current  license,  then 
transferred  to  Agency  Records  Center; 
disposed  of  at  end  of  ten-year  retention 
period.  Computer-produced  reports 
destroyed  when  updated  reports  are 
issued. 

system  manager(s)  and  address: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

notification  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding, 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained,  and/or  military  command  if 
the  applicant  is  an  active  member  of 
U.S.  Armed  Forces. 

PCC-CZG/CALS-9 

SYSTEM  name: 

Marriage  License  Records,  PCC-CZG/ 
CALS-9 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
iblSPOSINC  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Forms,  correspondence,  3  by  7  inch 
cards. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

6  C.Z.C.  6501-7.  76A  Stat.  555-6;  22 
use,  3611  (Supp.  Ill  1979):  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  identifying  number,  residence, 
date  of  revocation,  photograph  and 
police  number,  and  copy  of  order 
revoking  driving  privileges  issued  by  the 
License  Section. 
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SYSTEM  location: 

Agency  Records  Center.  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  applying  for  marriage 
licenses,  or  celebrating  or  witnessing 
marriages  in  the  Canal  Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Marriage  licenses/certificates 
containing  such  information  as  the 
name,  address,  date  of  birth,  and 
citzenship  of  each  party  to  the  marriage; 
the  date  and  location  of  the  marriage 
ceremony;  the  names  of  the  marrying 
official  and  witnesses.  Includes 
information  concerning  termination  or 
annulment  of  previous  marriages  of 
persons  requesting  licenses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

8  C.Z.C.  4,  76A  Stat.  762;  22  U.S.C. 
3611  (Supp.  Ill  1979);  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

May  be  released  to  courts,  diplomatic 
or  consular  officials,  military  and 
civilian  personnel  officials  on  a  need  to 
know  basis.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms  and  binders. 

RETRIEVABILITY: 

Filed  by  date  and  recovered  manually. 

SAFEGUARDS: 

Records  maintained  in  file  ciibinets  in 
office  locked  when  not  in  use.  Access 
and  use  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  as  a  pcrmencnt  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  Published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 


CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained. 

PCC/CZG/CALS-10 

SYSTEM  name: 

Runners,  Peddlers,  and  Solicitors- 
Application  and  License  Files.  PCC- 
CZG/CALS-10. 

SYSTEM  LOCATION: 

Agency  Records  Center.  Building  42- 
D,  Diablo.  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Persons  applying  fur,  or  issued 
licenses  to  act  as  runners,  peddlers,  and 
solicitors  (Definitions  of  these  terms  set 
forth  in  35  CFR  63.1). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  street  and  postal  address,  date 
of  birth,  parents"  names,  citzenship. 
Sanitation  certificate  (if  required),  and 
facts  of  employment  or  affiliation  with 
commercial  concerns  being  represented. 
Also  contains  information  as  to  color  of 
hair,  color  of  eyes,  weight,  height,  cedula 
number,  etc.,  needed  for  identification 
purposes  when  applying  for  licenses 
authorizing  access  to  certain  vital 
installations  in  the  Canal  Zone. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  1441.  76A  Stat.  49;  22  U.S.C. 
3611  (Supp.  Ill  1979);  Article  III  of  the 
Panama  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Local  U.S.  military  authorities,  courts, 
and  others  responsible  for  the 
prevention  of  crime  or  the  apprehension 
of  criminals.  See  also  general  routine 
use  paragraphs  in  prefatory  statement  or 
in  35  CFR  Part  10,  Appendix  A. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Printed  forms  8  by  11  inches. 

RETRIEVABILITY: 

Filed  by  license  number,  retreived 
manually. 

SAFEGUARDS: 

Records  maintained  in  lockable  file. 
Access  and  use  are  restricted  to 
authorized  personnel. 


RETENTION  AND  DISPOSAL: 

Disposed  of  three  years  after 
expiration  of  license,  excluding  records 
retained  for  police  or  security  reasons. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Agency  Records  Officer.  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin,  Bldg., 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedurfes,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Pari  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained,  police,  employer. 

PCC-CZG/CALS-11 

SYSTEM  NAME: 

Official  Permits  to  Have  or  Carry 
Firearms,  PCC-CZG/CALS-11. 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Personswho  apply  for.  or  are  issued 
official  permits  to  have  or  carry  firearms 
in  the  Canal  Zone. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  date  of  birth,  citizenship, 
identification  number,  place  of 
employment,  weapon  serial  number  and 
description,  and  other  information  as 
may  be  required  by  the  licensing 
officials, 

authority  for  maintenance  of  the 
system: 

2  C.Z.C,  1471.  76A  Stat.  49;  6  C.Z.C. 
2572-3,  76A  Stat.  495;  22  U.S.C.  3611 
(Supp.  Ill  1979);  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  or 
referred  routinely  to  Law  enforcement 
agencies;  courts,  military  agencies  of  the 
U.S.  Government.  See  also  general 
routine  use  paragraphs  in  prefatory 
statement  or  in  35  CFR  Part  10. 
Appendix  A. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  involved  in.  witnesses  to.  or 
suspected  of  activities  related  to 
offenses  involvine  narcotics,  obscene 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 


Federal  Register  /  Vol.  No,  45.  249  /  Wednesday.  December  24,  1980  /  Notices 


85307 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
iblSPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

Forms,  correspondence,  3  by  7  inch 
cards. 

RETRIEVABILITY: 

Filed  by  name  of  permit  holder, 

safeguards: 

Records  maintained  in  lockable  file 
cabinet.  Access  and  use  are  restricted  to 
authorized  personnel. 

retention  ANO  DISPOSAL' 

Records  routinely  disposed  of  three 
years  after  expiration  of  permit.  Certain 
records  may  be  retained  longer  for 
police  purposes,  or  to  record  the 
circumstances  leading  to  a  revocation  or 
cancellation  of  a  permit. 

system  manager(s)  and  address: 

Agency  Records  Officer.  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin,  Bldg., 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10, 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  record  is 
maintained,  police  officials,  and  at  times 
the  applicant's  employer  if  certification 
is  required  that  the  permit  may  be 
essential  for  personal  safety,  etc. 

PCC-CZG/CAPL-14 

SYSTEM  NAME: 

Inmate  Trust  Fund  File,  PCC-CZG/ 
CAPL-14 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D.  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  actively  serving  sentences 
in  the  Canal  Zone  Penitentiary  who  are 
enrolled  in  the  Inmate  Trust  Fund 
program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

inmate's  name,  convict  number,  date 
of  debit  or  credit  to  his  account  and  the 
account  balance. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

6  C.Z.C.  6501-7.  76A  Stat.  555-6;  22 
use.  3611  (Supp.  Ill  1979):  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosed  as  required  to  courts, 
probation,  parole  and  pardon  board 
officials,  federal  penal  institutions.  See 
also  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A, 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 
Printed  forms  8  by  WVz  inches. 

RETRIEVABILITY: 

By  convict  number. 

SAFEGUARDS: 

Maintained  in  file  cabinet.  Access  and 
use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Maintained  until  discharge  of  inmate, 
filed  with  convict  record  and  transferred 
with  record  to  Agency  Records  Center 

for  storage. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer.  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

information  may  be  obtained  from  the 
Agency  Records.  Officer,  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR.  Part  10. 

RECORD  SOURCE  CATEGORIES 

From  inmate  and  Trust  Fund  Officer. 
PCC-CZG/CAPL-20 

SYSTEM  name: 

Driver's  License  Revocation  Lists, 
PCC-CZG/CAPL-20 

SYSTEM  LOCATION: 

Agency  Records  Center.  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

SYSTEM: 

All  persons  who  have  had  their 
driving  privileges  revoked  in  the  Canal 

Zone. 


CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Name,  identifying  number,  residence, 
date  of  revocation,  photograph  and 
police  number,  and  copy  of  order 
revoking  driving  privileges  issued  by  the 
License  Section. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  31. 1001-3.  76 A  Stat.  7.  37;  22 
U.S.C.  3611  (Supp.  Ill  1979):  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

policies  and  practices  for  storing; 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

storage: 

Printed  form  8  by  10  inches. 

RETRIEVABILITY: 

Filed  by  date  received,  cross- 
referenced  by  name  of  driver. 

safeguards: 

Maintained  at  Police  Dispatcher's 
desk.  Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  once  revocation  is 
suspended. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Agency  Records  Officer.  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
either  addressee  designated  in 
Notification  Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES 

Police  reports,  license  files. 
PCC-CZG/CAPS-2 

SYSTEM  name: 

Case  Investigations.  PCC-CZG/ 
CAPS-2 

SYSTEM  location: 

Agency  Records  Center.  Building  42- 
D.  Diablo.  Republic  of  Panama. 
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educational  institutions,  and  similar  or 
related  documents, 

e.  Guidance  Records:  Documents 
pertaining  to  individual  school  students. 
Included  are:  test  scores,  personality 


physical  fitness  of  students  and  to 
evaluate  students  and  schools  for 
achievements. 

5.  Community  athletic  leagues,  youth 
programs,  and  other  organizations 


date  of  birth,  names  of  schools  attended 
and  dates  of  attendance. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 


85308 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday,  December  24.  1980  /  Notices 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday.  December  24.  1980  /  Notit^s 


85309 


categories  of  individuals  covered  by  the 
svstem: 

Persons  involved  in.  witnesses  to,  or 
suspected  of  activities  related  to 
offenses  involving  narcotics,  obscene 
literature,  fraud,  prohibited  mail  matter, 
rifling  of  mails,  tampering  of  mail  boxes, 
theft  of  mail,  threatening  letters,  theft  of 
money  orders,  theft  of  postal  keys, 
vandalism  of  mail  boxes,  wrong 
payment  of  money  orders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses,  dates  and  facts  of 
case. 

authority  for  maintenance  of  the 
system: 

2  C.Z.C.  1131-32.  76A  Stat.  38-39:  6 
C.Z.C.  2001.  76A  Stat.  481;  22  U.S.C.  3611 
(Supp.  Ill  1979):  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Maintained  in  folders. 

retrievabiuty: 

Filed  by  Case  number,  name  of 
individual  and/or  offense  or  irregularity. 

SAFEGUARDS: 

Maintained  in  lockable  metal 
cabinets.  Access  and  use  are  restricted 
to  authorized  personnel. 

retention  and  DISPOSAL: 

Indefinite. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission.  APO  Miami  34011. 

notification  procedure: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES:  SEE  RULES 
PUBLISHED  IN  35  CFR  PART  10. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employees,  witnesses, 
law  enforcement  agencies,  courts,  postal 
patrons,  U.S.  and  Foreign  Postal 
Administrations. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identify  of  confidential  source 
is  exempt  from  certain  subsections  of  5 
U.S.C.  552a  and  from  the  procedures  for 
access  and  contest  set  forth  in  the 
agency's  regulations.  See  35  CFR  10.22. 

PCC-CZG/CAPS-5 

SYSTEM  name: 

Philatelic  Program,  PCC-CZG/CAPS- 
5 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo.  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Stamp  collectors  and  others  making 
inquiries  of  a  philatelic  nature. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  record  normally  contains 
correspondence  showing  the  names  and 
addresses  of  persons  ordering  stamps, 
first  day  covers,  etc.  through  the 
philatelic  program  Records  of,  the  date 
and  amount  of  payment,  items  shipped, 
and  related  information  is  also 
contained  in  the  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  1131-1143,  76A  Stat.  38.40:  22 
U.S.C.  3611  (Supp.  Ill  1979);  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 
Appendix  A. 

poucies  and  practices  for  storing, 
retrieving,  accessing.  retaining.  and 
disposing  of  records  in  the  system. 

storage: 

Individual  file  folders. 

RETRIEVABILfTY: 

Filed  alphabetically  by  name. 

safeguards: 

Maintained  in  metal  lockable  cabinet. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  two  years  after  file 
becomes  inactive. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORDS  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains. 

PCC-CZG/CASC-1 

SYSTEM  NAME: 

Student  Record  System.  PCC-CZG/ 
CASC-1. 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  in  the  Canal  Zone  school 
system. 

a.  Enrollment  Records:  Documents 
relating  to  the  admission,  registration 
and  departure  of  all  students  attending 
Canal  Zone  schools.  Included  are: 
registration/sponsorship  cards, 
registration  and  class  lists,  kindergarten 
information  cards,  authorization  for 
tuition  student  enrollment,  tuition 
payment  records  and  loan  file, 
withdrawal  records,  and  similar  or 
related  documents. 

b.  Daily  Attendance  Register  Records: 
Dflcuments  reflecting  the  daily 
attendance  of  pupils  at  schools. 
Included  are  absent  and  tardy  reports, 
student  pass  slips,  detention  lists, 
suspension  lists,  and  correspondence 
dealing  with  attendance. 

c.  Student  Evaluation  Records: 
Documents  reflecting  grades,  personality 
traits,  and  promotion  or  failure.  Included 
are:  report  cards,  unsatisfactory  work 
reports,  weekly  progress  reports, 
academic  suspension  lists,  and  similar 
or  related  documents. 

d.  Cumulative  Records:  Documents 
pertaining  to  individual  school  students. 
Included  in  each  folder  are: 
standardized  test  scores,  health  records, 
accident  reports,  special  test  results, 
student  grades  and  credits  earned, 
attendance  records,  individual  reading 
records,  activity  record  card,  rank  in 
class,  honors,  correspondence, 
anecdotal  records  related  to  pupil 
progress  and  characteristics, 
educational  evaluation  reports, 
transcripts  of  academic  work  at  other 


educational  institutions,  and  similar  or 
related  documents. 

e.  Guidance  Records:  Documents 
pertaining  to  individual  school  students. 
Included  are:  test  scores,  personality 
rating,  grades,  conference  reports, 
teacher  comments  and  observations, 
anecdotal  records,  parental  interviews, 
educational  evaluations,  psychological 
reports,  and  similar  or  related 
documents. 

f.  Rosters:  Documents  listing  students 
who  participate  in  or  are  members  of 
curricular  or  extracurricular  activities. 
Included,  for  example,  are  participants 
in  athletic,  scholarships.  Junior  ROTC. 
driver  and  motorcycle  training,  and  Safe 
Haven  programs;  dormitory  residents; 
student  assistants;  members  of  student 
associations;  and  applicants  to  the  U.S. 
Service  academies. 

g.  Student  Scholastic  Records 
Program:  Information  pertaining  to 
scholastic  records  of  students  registered 
in  Canal  Zone  schools.  Includes 
student's  name  and  address;  parent/ 
sponsor's  name  and  address;  employee 
or  sponsor  status;  class  rosters;  grade 
and  class  schedules;  billing  information 
(sponsored,  non-sponsored,  or 
reimbursable  rates  for  sponsoring 
agency);  transportation  and  residence 
codes;  contract  information;  scheduling 
information;  student  grades  and 
attendance;  student  testing,  analysis, 
and  evaluations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  31  and  33;  Congressional 
appropriations  acts  providing  for 
operation  of  Canal  Zone  schools:  22 
U.S.C.  3611  (Supp.  Ill  1979);  Article  III  of 
the  Panama  Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
following  individuals  or  organizations 
outside  the  Canal  agencies  for  the 
specific  purposes  indicated: 

1.  A  school  to  which  transcript  of 
individual's  record  is  sent  and  with 
which  correspondence  is  exchanged  in 
connection  with  individual's  possible  or 
actual  transfer  or  entry  into  that  school. 

2.  Prospective  employers,  when  record 
of  individual's  academic  history  is 
requested  in  connection  with 
individual's  application  for  employment. 

3.  Organizations  offering  scholarships 
to  students,  and  committees  appointed 
by  the  Governor  to  screen  and  make 
recommendations  to  him  for 
appointments  to  the  U.S.  Service  and 
Merchant  Marine  academies. 

4.  President's  Council  for  Physical 
Fitness  to  compile  comparative  data  on 


physical  fitness  of  students  and  to 
evaluate  students  and  schools  for 
achievements. 

5.  Community  athletic  leagues,  youth 
programs,  and  other  organizations 
sponsoring  activities  and  events  for 
students,  to  the  extent  that  the 
information  is  public  information  or  is 
required  by  the  organization,  under  an 
agreement  with  the  Schools  Division,  to 
assure  that  the  student  meets  school 
standards  for  participation. 

See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  File  folders; 
individual  forms;  cards;  microfilm; 
magnetic  tape/disks,  punched  cards, 
and  computer  printouts. 

retrievability: 

Student  records  are  filed 
alphabetically  by  school  and  by  name  of 
student,  and  chronologically  by  school 
year.  The  teacher  class  register  file  is 
filed  alphabetically  by  school  and  by 
name  of  teacher,  and  chronologically  by 
school  year.  Information  m  the  Student 
Scholastic  Records  Program  is  retrieved 
from  the  computer  by  student  number. 

SAFEGUARDS: 

Paper  records  and  microfilm  stored  in 
metal  file  equipment  in  buildings  or 
offices  locked  when  not  in  use.  Magnetic 
tapes/disks  and  punched  cards  stored  in 
locked  rooms  when  not  in  use.  Access 
and  use  restricted  to  authorized 
personnel. 

retention  AND  DISPOSAL' 

When  student  graduate  or  withdraw 
fiom  school,  their  cumulative  files  are 
transferred  to  the  Agency  Records 
Center  for  permanent  retention.  All 
other  student  files  are  maintained  at 
individual  schools  for  1  to  5  years  and 
then  destroyed. 

system  MANAGER(S)  and  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Agency  Records  Officer,  Admin.  Bldg.. 
Balboa  Heights.  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
official  designated  in  Notification 
Procedures,  preceding.  Written  requests 
should  contain  the  following 
information:  current  name  and.  if 
different,  the  name  used  while  a  student. 


date  of  birth,  names  of  schools  attended 
and  dates  of  attendance. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Students,  parents  or  guardians  or 
responsible  persons,  counselors, 
teachers,  other  school  staff,  medical 
personnel,  and  other  schools  attended 
by  students. 

PCC-CZG/FVGA-2 

SYSTEM  name: 

Cash  Register  Receipt  Shortages. 
PCC-CZG/FVGA-2. 

SYSTEM  location: 

Agency  Records  Center.  Building  42- 
D,  Diablo.  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Employees  who  experience  cash 
register  shortages. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  to  determine 
potential  weakness  in  cash  controls  and 
may  be  referred  to  in  routine  cash  audits 
or  as  the  basis  for  a  cash  audit.  Records 
contain  information  such  as  employee's 
name,  cash  register  number,  retail  unit, 
date  and  amount  of  cash  shortage. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

2  C.Z.C.  65.  66,  76A  Stat.  11. 

ROUTINE  USES  OF  RECORDS  MAINTAWEO  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  general  routine  use  paragraphs  in 
prefatory  statement  or  in  35  CFR  Part  10, 

Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Forms  in  file  folders. 

RETRIEVABILITY: 

Filed  by  retail  area  in  chronological 
sequence.  Retrievable  by  employee 
name. 

SAFEGUARDS: 

Stored  in  locked  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  restricted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Destroyed  by  shredding  after  two 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer.  Panama 
Canal  Commission.  APO  Miami  34011. 


85310 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday.  December  24,  1980  /  Notices 


NOTIFICATION  PROCEDURE: 

t^t l: I U»_: 1  r lU, 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday,  December  24.  1980  /  NoUces  85311 


service  records:  Information  regarding  4.  To  provide  basis  for  administrative       notification  procedure: 

mortuary  services  furnished.  and  professional  decisions  regarding  the  Information  may  be  obtained  from 

"  1...  i.iv*r«r>  1  .  ««i^-v  f>«>^  A      1  v^l    1 


85310 


Federal  Register  /  Vol.  No.  45,  249  /  Wednesday.  December  24,  1980  /  Notices 


Federal  Register  /  Vol.  No.  45.  249  /  Wednesday.  December  24.  1980  /  Noticeg  85311 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Retail  unit  managers. 
PCC-CZG/GE-1  (STATE-39) 

SYSTEM  name: 

Visa  records.  PCC-CZG/GE-1 
(STATE-39). 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for 
visas  aliens  who  may  be  eligible  to 
receive  visas. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Visa  applications  accompanied  by 
documents  such  as  birth  certificates, 
marriage  certificates,  spouses'  birth 
certificates,  affidavits  of  support,  police 
records,  and  medical  examinations; 
letters  from  interested  parties;  and 
communications  between  the  Visa 
Office  and  the  Visa  Office,  Department 
of  State,  consulates,  other  U.S. 
Government  agencies,  international 
organizations,  and  foreign  missions 
regarding  the  eligibility,  issuance, 
revalidation,  and  extension  of  visas. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

8  U.S.C.  1101-1503;  see  in  particular  8 
U.S.C.  1101  (a)(9]:  22  U.S.C.  3611  (Supp. 
Ill  1979);  Article  III  of  the  Panama  Canal 
Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  these  records  may 
be  released  to  the  Visa  Office, 
Department  of  State,  other  U.S.  consular 
offices,  and  the  Immigration  and 
Naturalization  Service  to  coordinate  the 
issuance  of  visas;  to  other  government 
agencies  that  have  statutory  or  other 
lawful  authority  to  maintain  such 
information;  and  to  interested  parlies 
inquiring  as  to  the  statuf  of  a  particular 
case.  See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system, 
storage: 

Paper  records  in  file  folders,  cards, 
and  individual  forms. 

retrievability: 

Filed  alphabetically  by  name  of 
applicant. 

SAFEGUARDS: 

Filed  in  a  locked  file  cabinet  in  a 
building  with  around-the-clock  guard. 
Access  and  use  are  restricted  to 
authorized  personnel. 

retention  and  DISPOSAL: 

Retention  of  these  records  varies  from 
one  year  to  an  indefinite  period  of  time, 
depending  upon  the  specific  type  of 
record  involved.  They  are  retired  or 
destroyed  in  accordance  with  published 
schedules  of  the  Department  of  State. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
addressee  in  Notification  Procedures, 
preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  individuals;  members  of 
Congress;  the  public  interested  in  the 
visa  applicant's  case:  Department  of 
State  and  other  U.S.  Government 
agencies;  U.S.  Consular  offices;  foreign 
missions;  international  organizations; 
and  local  sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Certain  records  contained  within  this 
s\stem  of  records  are  exempted  from  5 
U.S.C.  552a  (c)(3).  (d).  (e)(1).  (e)(4)  (G). 
(H),  and  (I),  and  (f)  by  the  Department  of 
State.  See  22  CFR  6a.6(i),  and  (j)(l)-(3). 

PCC-CZG/HL-1 

SYSTEM  NAME: 

Health.  Medical.  Dental,  and 
Veterinary  Records  Systems.  PCC-CZG/ 
HI.-l. 

SYSTEM  LOCATION: 

Agency  Records  Center.  Building  42- 
D.  Diablo,  Republic  of  Panama. 


categories  of  individuals  covered  by  the 
system: 

Employees  of  the  Canal  agencies; 
individuals  in  the  service  of  and 
sponsored  by  a  U.S.  Government  agency 
(U.S.  Armed  Forces,  State  Department, 
Veterans  Administration.  U.S.  Public 
Health  Service.  Federal  Aviation 
Administration;  Federal  Highway 
Administration;  Smithsonian  Institute); 
retired  U.S.  Government  employees; 
district  dentists  and  their  employees; 
conessionaires  of  the  Canal 
organization;  Canal  Zone  land  licensees; 
Canal  Zone  religious,  social,  charitable, 
and  educational  workers;  U.S. 
Government  contractors  and  their 
employees;  Canal  Zone  commercial 
company  employers;  and  the 
dependents  of  individuals  in  the 
preceding  categories  who  reside  with 
the  individuals.  Persons  other  than 
dependents  who  are  U.S.  Government 
authorized  Canal  Zone  visitors  or 
residents;  merchant  seamen  in  transit 
and  unsponsored  individuals  from 
ocean-going  vessels;  prisoners  at  the 
Canal  Zone  Penitentiary;  charity  cases 
sponsored  by  the  Canal  Zone  United 
VVay  and  teaching  cases;  non-resident 
private  pay  patients;  and  noneligible, 
nonsponsored  individuals  receiving 
emergency  treatment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

QualifioBtion  physical  examinations; 
Pre-employment,  and  periodic  medical 
examinations  to  determine  fitness  for 
duty  consistent  with  job  qualifications 
and  requirments.  Inpatient  hospital 
medical  charts:  All  medical  information 
and  records  relating  to  an  individual's 
hospitalization.  Outpatient  medical 
charts:  Documentation  of  medical 
treatment  received  by  an  individual  on 
an  outpatient  basis  from  hospital, 
clinics,  first  aid  stations,  and  other 
health  facilities.  Also  may  contain 
abstracts  of  inpatient  hospitalizations. 
Public  health  records;  Information  on 
individuals  in  community  health 
programs  for  control  of  communicable 
diseases,  industrial  health,  school 
health,  quarantine,  sanitation,  and 
environmental  quality  control.  Mental 
health  records:  All  medical  information 
and  records  which  pertain  to  an 
individual's  outpatient  and/or  inpatient 
treatment  for  psychiatric  services,  drug 
and  alcohol  rehabilitation,  and  other 
social  service  or  psychological  support. 
Dental  care  records:  Information  relating 
to  an  individual's  history  of  dental  care 
as  documented  in  separate  and  distinct 
dental  care  records.  Animal  care  and 
hospitalization  records:  Information 
which  pertains  to  the  quarantine,  care 
and  treatment  of  animals.  Mortuary 


service  records:  Information  regarding 
mortuary  services  furnished. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  C.Z.C.  911  and  912.  76A  Stat.  36;  5 
C.Z.C.  1631-56.  76A  Stat.  353-360;  6 
C.Z.C.  1101.  2.  and  9.  76A  Stat.  448  and 
450;  6  C.Z.C.  4784.  76A  Stat.  540;  21 
U.S.C.  1171-5  and  1180;  42  U.S.C.  257 
and  4561;  P.L.  93-282;  22  U.S.C.  3611 
(Supp.  Ill  1979);  Article  III  of  the  Panama 
Canal  Treaty  of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES: 

Information  that  does  not  relate  to 
alcohol  of  drug  abuse^may  be  released 
from  these  records  to  the  extent  needed, 
as  follows: 

1.  To  other  Federal  agencies  and 
offices  that  are  responsible  by  statute  or 
other  competent  authority  for  Federal 
programs  to  which  the  records  are 
pertinent,  such  as  the  components  of  the 
U.S.  Armed  Forces,  the  Social  Security 
Administration,  the  Veterans 
Administration,  the  Civil  Service 
Commission,  retired  military  pay 
centers. 

2.  To  the  Communicable  Disease 
Center.  Atlanta.  Georgia,  and  private 
contractors  providing  benefits  under  the 
auspices  of  the  Canal  or  other  Federal 
agencies. 

3.  To  the  police  or  other  competent 
authority  when  the  director  of  the 
hospital  or  other  Health  Bureau  unit 
determines  that  prompt  release  of  such 
information  is  essential  for  the 
apprehension  of  a  criminal,  protection  of 
the  patient,  or  protection  of  the  public. 
Examples  would  be  cases  involving 
suspected  child  abuse,  death  from 
unnatural  causes,  or  communicable 
disease. 

Information  may  be  released  from 
these  records  to  the  extent  needed,  as 
follows; 

1.  To  officials  of  other  Federal 
agencies  when  requested  in  writing  for 
purposes  of  determination  of  cause  of 
death,  compilation  of  vital  statistics, 
management  or  financial  audits  or 
program  evaluation,  and  approved 
scientific  research  in  which  patient 
identity  will  not  be  disclosed. 

2.  To  respond  to  general  requests  for 
statistical  information,  under  the 
Freedom  of  Information  Act  while 
maintaining  individual  anonymity. 

3.  To  provide  documentation  to 
sponsoring  agencies  or  other  foreign 
governments  as  regards  their  patients 
consistent  with  the  p«ed-to-know  rules 
of  confidentiality,  and  procedural 
security  in  the  release  of  information. 


4.  To  provide  basis  for  administrative 
and  professional  decisions  regarding  the 
coordination  with  U.S.  foreign,  and 
international  health  agencies  in  disease 
prevention  and  control,  including 
information  related  to  zoonotic  and 
agricultural  disease;  inspection. 
surveillance,  and  control  of  food 
products;  and  international  quarantine 
measures. 

5.  To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide 
emergency. 

6.  To  a  court  of  competent  jurisdiction 
if  authorized  by  an  appropriate  order 
granted  after  application  showing  good 
cause  therefor. 

See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders, 
individual  forms,  and  cards. 

retrievability: 

Records  or  cross-reference  index 
cards  providing  access  to  records  are 
filed  alphabetically  by  name. 

SAFEGUARDS: 

Stored  in  metal  file  cabinets  or  shelf 
files  in  either  file  rooms  locked  when  not 
in  use.  buildings  locked  when  not  in  use, 
or  buildings  with  around-the-clock 
guards.  Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Physical  examination  records  except 
for  those  held  for  transfer  into  official 
personnel  folder  destroyed  after  6  years; 
hospital  inpatient  medical  charts 
destroyed  25  years  after  patient's 
discharge  from  hospital;  outpatient 
medical  charts  destroyed  6  years  after 
year  of  last  entry  in  file;  medical  x-rays 
and  radiographic  reports  filed 
separately  from  medical  charts 
destroyed  after  8  years  except  for 
selected  items  held  indefinitely  for 
teachltig  or  claims  purposes;  veterans; 
case  files  destroyed  6  years  after  date  of 
last  papers  in  folders;  venereal  disease 
charts  filed  separately  from  medical 
charts  destroyed  6  years  after  last  entry; 
mental  health  patient  records  destroyed 
6  years  after  last  entry;  patient  index 
cards  are  permanent;  program  files  are 
permanent;  and  duplicate  records  are 
destroyed  after  3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer.  Panama 
Canal  Commission.  APO  Miami  34011. 


NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  fix)m 
Agency  Records  Officer.  Admin.  Bldg., 
Balboa  Heights,  Republic  of  Panama. 

Individuals  requesting  information 
should  provide  full  name,  date  of  birth. 
social  security  number  (optional), 
agency  affiliation  at  time  of  medical 
treatment,  inclusive  dates,  when 
medical  treatment  was  rendered,  or 
other  specific  information  applicable  to 
the  inquiry  that  might  assist  in 
identification.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Agency  Records  Officer,  Panama  Canal 
Commission,  APO  Miami  34011. 
Procedures  for  disclosure  of  information 
from  the  medical  records  of  the 
individual  requesting  access  are  set 
forth  in  35  CFR  10.9. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  medical 
record  pertains;  attending  physicians 
and  allied  health  personnel  involved  in 
the  patient's  treatment;  medical  records 
and  information  received  from  outside 
sources;  and  information  from 
sponsoring  agencies. 

PCC-CZG/HL-2 

SYSTEM  NAME: 

Medical  Administration  System 
Exempt,  PCC-CZG/HL-2 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D.  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Employees  of  the  Canal  agencies; 
individuals  in  the  service  of  and 
sponsored  by  a  U.S.  Government  agency 
(U.S.  Armed  Forces,  State  Department. 
Veterans  Administration.  U.S.  Public 
Health  Service.  Federal  Aviation 
Administration;  Federal  Highway 
Administration;  Smithsonian  Institute. 
etc.);  refired  U.S.  Government 
employees;  district  dentists  and  their 
employees;  concessionaires  of  the  Canal 
organization;  Canal  Zone  land  licensees; 
Canal  Zone  religious,  social,  charitable. 
and  educational  workers;  U.S. 
Government  contractors  and  their 
employees;  Canal  Zone  commercial 
company  employees;  and  the 
dependents  of  individuals  in  the 
preceding  categories  who  reside  with 
the  individuals.  Persons  other  than 
dependents  who  are  U.S.  Government 
authorized  Canal  Zone  visitors  or 
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residents;  merchant  seamen  in  transit 
and  unsponsored  individuals  from 
ocean-going  vessels;  prisoners  at  the 
Canal  Zone  Penitentiary;  charity  cases 
sponsored  by  the  Canal  Zone  United 
Wav  and  teachine  cases;  nonresident 


Zone  to  coordinate  the  medical 
treatment  of  victims  of  child  abuse  and 
the  provision  of  professional  assistance 
for  those  involved  in  such  cases. 

3.  To  members  of  the  community  and 
other  Government  organizations  who 


sources;  administrative,  professional, 
and  investigatory  personnel  and 
records;  testimonies  and  statements  of 
individuals  concerned  with  case;  court, 
police,  and  personnel  records;  and 
information  from  sponsoring  agencies. 
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Information  maintained  in  connection 
with  the  monitoring  of  medical  specialty 
training  programs  and  certification  of 
accreditation,  including  information  on 
state  and  Canal  Zone  medical  licenses 
held  by  individuals.  Curriculum  vitaes; 


a.  Hospital  Census  Program:  Persons 
who  are  inpatients  at  Canal  Zone 
medical  facilities  at  the  time  the  report 
is  compiled.  Includes  the  patient's  name 
and/or  name  of  sponsoring  employee  or 
agency;  the  patient's  sex.  marital  status. 


organizations  in  the  Canal  Zone  in 
connection  with  treatment  and 
professional  assistance  in  child  abuse 
cases  and  in  connection  with  adoption, 
foster  home,  and  other  social  service 
programs;  and 
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residents;  merchant  seamen  in  transit 
and  unsponsored  individuals  from 
ocean-going  vessels;  prisoners  at  the 
Canal  Zone  Penitentiary;  charity  cases 
sponsored  by  the  Canal  Zone  United 
Way  and  teaching  cases;  nonresident 
private  pay  patients;  noneligible, 
nonsponsored  individuals  receiving 
emergeniiy  treatment;  and  children 
placed  for  adoption  or  in  foster  homes. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medico-legal:  Documentation  and 
correspondence  which  relates  to 
medical  records  and  is  obtained  in  the 
processing  of  blood  alcohol  and  urine 
drug  screening  procedures,  rape  cases, 
injury  and  claim  cases,  deaths  and  other 
unusual  incidences.  Investigation 
records:  Detailed  audits,  special  and 
routine  investigations  and  inquiries 
regarding  Health  Bureau  activities.  Child 
abuse  program:  Files  relating  to  the 
administrative  and  professional 
management  of  suspected  and  actual 
cases  of  child  abuse.  Social  Services 
files:  Files  containing  personal 
information  resulting  from  case  studies 
and  social  work  counseling.  Adoption 
program:  Background  information  on 
social  services  management  of  pre- 
adoption  home  studies,  child  placement, 
counseling  and  follow-up  actions.  Foster 
home  program:  Personal  data  and 
background  studies  on  persons 
interested  in  participation  in  the  Foster 
Home  Program.  Complaints:  Background 
information  and  investigative 
correspondence  promulgated  by 
complaints  regarding  medical  care 
rendered.  Utilization  and  peer  review 
files:  Sensitive  information  regarding  the 
quality  of  care  provided  to  patients, 
reasons  for  length  of  stay  of  patients, 
and  other  monitoring  requirements  as 
specified  by  accrediting  agencies. 

authority  for  maintenance  of  the 
system: 

2  CZ.C.  31-33,  911  and  912,  76A  Stat. 
7.  76A  Stat.  38;  5  CZ.C.  1631-56,  76A 
Stat.  353-380:  8  CZ.C.  541  and  4784,  76A 
Stat.  429  and  540;  8  CZ.C.  381-7,  76A 
Stat.  690-1;  21  U.S.C  1171-5  and  1180;  42 
U.S.C  257  and  4561;  and  P.L.  91-513,  and 
93-282;  22  U.S.C.  3611  (Supp.  Ill  1979); 
Article  III  of  the  Panama  Canal  Treaty 
of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  released  from 
these  records  to  the  extent  needed,  as 
follows: 

1.  To  the  Joint  Commission  for 
Accreditation  of  Hospitals  for  hospital 
accreditation. 

2.  To  officials  of  other  Governments 
and  private  organizations  in  the  Canal 


Zone  to  coordinate  the  medical 
treatment  of  victims  of  child  abuse  and 
the  provision  of  professional  assistance 
for  those  involved  in  such  cases. 

3.  To  members  of  the  community  and 
other  Government  organizations  who 
are  serving  on  committees  or  are 
assigned  to  adoption,  foster  home,  and 
other  social  service  programs. 

See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10.  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

Filed  or  cross-referenced 
alphabetically  by  name. 

SAFEGUARDS: 

Stored  in  locked  file  cabinets  in 
buildings  locked  when  not  in  use  or 
buildings  with  around-the-clock  guards. 
Access  and  use  are  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer.  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from 
Agency  Records  Officer.  Admin.  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

Individuals  requesting  information 
should  provide  full  name,  date  of  birth, 
social  security  number  (optional), 
agency  affiliation  at  time  of  medical 
treatment,  inclusive  dates  when  medical 
treatment  was  rendered,  or  other 
specific  information  applicable  to  the 
inquiry  that  might  assist  in 
identification.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager.  Procedures  for 
disclosure  of  information  from  the 
Medical  records  of  the  individual 
requesting  access  are  set  forth  in  35  CFR 
10.9. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  medical 
record  pertains;  attending  physicians 
and  allied  health  personnel  involved  in 
the  patient's  treatment;  medical  records 
and  information  received  from  outside 


sources;  administrative,  professional, 
and  investigatory  personnel  and 
records;  testimonies  and  statements  of 
individuals  concerned  with  case;  court, 
police,  and  personnel  records;  and 
information  from  sponsoring  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

All  information  in  this  system  which 
is  investigatory  material  compiled  for 
law  enforcement  purposes  or  would 
reveal  the  identity  of  confidential 
sources  is  exempt  from  certain 
subsections  of  5  U.S.C.  552a  and  from 
the  procedures  for  access  and  contest 
set  forth  in  the  agency's  regulations.  See 
35  CFR  10.22 

PCC-CZG/HL-3 

SYSTEM  NAME: 

Medical  Administration  System — 
Nonexempt,  PCC-CZG/HL-3. 

SYSTEM  location: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Panama  Canal 
Company  and  Canal  Zone  Government; 
individuals  in  the  service  of  and 
sponsored  by  other  U.S.  Government 
agencies  (U.S.  Armed  Forces,  State 
Department,  Veterans  Administration, 
U.S.  Public  Health  Service.  Federal 
Aviation  Administration;  Federal 
Highway  Administration;  Smithsonian 
Tropical  Research  Institute,  etc.);  retired 
U.S.  Government  employees;  district 
dentists  and  their  employees; 
concessionaires  of  the  Canal  Zone 
organization;  Canal  Zone  land  licensees; 
Canal  Zone  religious,  social,  charitable, 
and  educational  workers;  U.S. 
Government  contractors  and  their 
employees;  Canal  Zone  commercial 
company  employees;  and  the 
dependents  of  individuals  in  the 
preceding  categories  who  reside  with 
the  individuals.  Persons  other  than 
dependents  who  are  U.S.  Government- 
authorized  Canal  Zone  visitors  or 
residents;  merchant  seamen  in  transit 
and  unsponsored  individuals  from 
ocean-going  vessels;  prisoners  at  the 
Canal  Zone  Penitentiary;  charity  cases 
sponsored  by  the  Canal  Zone  United 
Way  and  teaching  cases;  nonresident 
private  pay  patients;  and  noneligible, 
nonsponsored  individuals  receiving 
emergency  treatment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Vital  statistics  records:  Birth  and 
death  records,  and  correspondence 
related  thereto.  Individual  registration, 
licensure,  and  certification  records: 
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Report  retained  for  2  months  after 
processing  by  billing  personnel.  Other 
records  permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 


information  on  entry  and  departure,  and 
related  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  CZ.C  841.  76A  Stat.  32;  E.0. 11305; 
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Information  maintained  in  connection 
with  the  monitoring  of  medical  specialty 
training  programs  and  certification  of 
accreditation,  including  information  on 
slate  and  Canal  Zone  medical  licenses 
held  by  individuals.  Curriculum  vitaes: 
Comprehensive  information  on 
qualifications  and  background  of  key 
Health  Bureau  employees  and  visting 
consultants.  Drug  and  controlled 
substances  records:  Administrative  files 
maintained  in  accordance  with 
regulations  relating  to  the  control  of 
narcotics.  Program  accreditation  and 
certification  records:  Correspondence 
and  reports  relating  to  the  management 
and  control  of  activities  by  the 
professional  and  administrative  staff, 
including  identification  of  deficiences. 
Medical  treatment  indices:  Records 
maintained  by  patient,  disease  code. 
physician,  patient  age.  patient  length  of 
stay,  discharge,  diagnoses,  and 
operative  procedures  to  meet 
requirements-of  the  Joint  Commission 
For  Accreditation  of  Hospital.  Hospitals 
billing  and  bill  reduction  and 
cancellation  records:  Billings  to 
insurance  companies  and  through 
Agents  Accounts  and  Payroll  Branches 
and  information  obtained  to  make 
determinations  regarding  the  ability  of 
individuals  to  pay  for  medical  treatment. 
Housing  exceptions  records:  Medical 
backup  information  used  in  evaluating 
formal  written  requests  from  employees 
for  assignment  for  medical  reasons  to 
government  housing  for  which  they  are 
otherwise  ineligible.  Fiscal  accounting 
records:  Information  regarding  medical 
treatment  rendered  and  tariff  charges, 
including  patient  invoices.  Blood  bank 
and  donor  records:  Information 
specifying  donors'  blood  types, 
addresses,  telephone  numbers,  and 
blood  donations.  Locator  records: 
Information  on  location,  status,  and 
assignments  of  patients  and  employees. 
Hospital  population  records:  Listings  of 
patient.  Veterans  Administration  data: 
Information  pertinent  to  the 
hospitalization  and  treatment  of  Veteran 
Administration  beneficiaries.  Medical 
evaluation  boards:  Information  on  the 
composition  and  administration  of 
medical  evaluation  boards.  Aeromedical 
evacuation  records:  Information 
obtained  for  making  determinations  on 
the  necessity  of  evacuating  patients  by 
air.  Incident  reports  on  such 
evacuations.  Radiation  exposure 
records:  Data  on  individuals  exposed  to 
radiation.  Community  health  and 
environmental  reports.  Medical 
Correspondence  records. 

The  following  portions  of  the  system 
are  on  computer. 


a.  Hospital  Census  Program:  Persons 
who  are  inpatients  at  Canal  Zone 
medical  facilities  at  the  time  the  report 
is  compiled.  Includes  the  patient's  name 
and/or  name  of  sponsoring  employee  or 
agency;  the  patient's  sex.  marital  status, 
religion,  citizenship,  residence,  dates  of 
admission,  treatments  and  discharge. 

b.  Hospital  Inpatient  Billing  and 
Statistical  Program:  Information, 
including  name  of  patient,  name  of 
employee/sponsor  or  sponsoring 
agency,  employing  unit,  address, 
telephone  number,  citizenship. 
insurance  carrier,  etc.  of  persons  who 
are  obtaining  inpatient  service  at  Canal 
Zone  Government  medical  facilities. 

c.  Hospital  Outpatient  Billing  Program: 
Information,  including  name  of  person 
receiving  treatment  during  the  period  for 
which  the  report  i?  compiled,  the  name 
of  employee/sponsor  or  his  sponsoring 
agency,  employing  unit,  address. 
citizenship,  telephone  number, 
insurance  carrier,  etc.  of  persons 
obtaining  outpatient  services  at  Canal 
Zone  Government  medical  facilities. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

2  CZ.C  31-33,  911  and  912.  76A  Stat. 
7,  76A  Stat.  36:  5  CZ.C.  1631-56.  76A 
Stat.  353-360;  6  CZ.C  1101.  2.  and  9.  76A 
Stat.  448  and  450;  6  CZ.C  4784.  76A 
Stat.  540;  21  U.S.C.  1171-5  and  1180;  42 
U.S.C.  257  and  4561;  and  P.L.  91-513.  and 
93-282;  22  U.S.C.  3611  (Supp.  Ill  1979); 
Article  III  of  the  Panama  Canal  Treaty 
of  1977. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  that  does  not  relate  to 
alcohol  or  drug  abuse  may  be  released 
from  these  records  to  the  extent  needed, 
as  follows: 

1.  To  Federal  agencies  and  other 
organizations  responsible  by  statute  or 
other  competent  authoriy  for  programs 
to  which  the  information  is  pertinent, 
such  as  components  of  the  U.S.  Armed 
Forces,  the  Social  Security 
Administration,  the  Veterans 
Administration,  the  Civil  Service 
Commission,  retired  military  pay 
centers,  and  the  Joint  Commission  for 
Accreditation  of  Hospitals; 

2.  To  law  enforcement  officials  when 
Health  Bureau  officials  determine  that 
such  disclosure  is  essential  for  the 
apprehension  of  a  criminal,  protection  of 
the  patient,  or  protection  of  the  public; 

3.  To  insurance  companies  and 
sponsoring  agencies,  organizations,  or 
foreign  governments  for  the  purpose  of 
documenting  treatment  or  billings; 

4.  To  officials  of  other  agencies, 
foreign  governments,  and  private 


organizations  in  the  Canal  Zone  in 
connection  with  treatment  and 
professional  assistance  in  child  abuse 
cases  and  in  connection  with  adoption, 
foster  home,  and  other  social  service 
programs;  and 

5.  To  United  States,  foreign  and 
internationsl  health  officals  and 
agencies,  including  the  Communicable 
Disease  Center,  in  connection  with  the 
reporting  of  human  and  animal 
communicable  diseases. 

See  also  general  routine  use 
paragraphs  in  prefatory  statement  or  in 
35  CFR  Part  10.  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders; -cards; 
individuals  forms;  magnetic  tape/disks 
and  punched  cards;  and  computer 
printouts. 

retrievability: 

Paper  records  or  cross-reference  index 
cards  providing  access  to  records  are 
filed  alphabetically  by  name. 
Information  retrievable  from  computer 
by  patient's  or  employee's  number. 

SAFEGUARDS: 

Paper  records  stored  in  file  equipment 
in  rooms  or  buildings  locked  when  not  in 
use  or  in  buildings  with  around-the- 
clock  guards.  Magnetic  tape/disks  and 
punched  cards  filed  in  locked  rooms 
when  not  in  use.  Access  and  use 
restricted  to  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Accounting  and  billing  records 
destroyed  after  four  years;  blood  donor 
cards,  when  donor  no  longer  available 
or  able  to  give  blood;  location  records, 
when  superseded;  Veterans 
Administration  beneficiaries,  six  years 
after  date  of  last  paper  in  folder; 
aeromedical  evacuation  records,  after 
three  years.  Curriculum  vitaes  and 
individual  registration,  licensure,  and 
certification  records:  for  civilians, 
destroyed  1  year  after  separation;  for 
military,  retained  7  years  after 
departure,  transferred  to  Agency 
Records  Center  for  3  additional  years, 
then  destroyed.  Drug  and  controlled 
substances  records  destroyed  after  2 
years.  Program  accreditation  and 
certification  records  retained  at  least  3 
years.  Medical  correspondence  records 
retained  10  years  before  transfer  to 
Agency  Records  Center.  Computer- 
produced  reports:  Hospital  Census 
Report  destroyed  when  updated  report 
issued;  Hospital  Inpatient  and  Statistical 
Report  destroyed  when  updated  report 
issued;  Hospital  Outpatient  Billing 
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Report  retained  for  2  months  after 
processing  by  billing  personnel.  Other 
records  permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission.  APO  Miami  34011. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  as 
appropriate  from  the  Agency  Records 
Officer,  Admin.  Bldg.  Balboa  Heights, 
Republic  of  Panama.  Rules  are 
published  in  35  CFR  Part  10. 

Individuals  requesting  information 
should  provide  full  name,  date  of  birth, 
social  security  number  (optional), 
agency  affiliation  at  time  of  medical 
treatment,  inclusive  dates  when  medical 
treatment  was  rendered,  or  other 
specific  information  applicable  to  the 
inquiry  that  might  assist  in 
identification.  Rules  are  published  in  35 
CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Systems  Manager.  Procedures  for 
disclosure  of  information  from  the 
medical  records  of  the  individual 
requesting  access  are  set  forth  in  35  CFR 
10.9. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  medical  and  other 
administrative  records,  physicians  and 
allied  health  personnel,  other  offices  of 
the  Canal  agencies,  schools  and 
colleges,  certifying  and  accrediting 
officials,  the  United  States  Armed 
Forces  and  the  Veterans  Administration, 
and  other  hospitals,  physicians,  boards, 
and  committees 

PCC-CZG/SC-4 

SYSTEM  NAME: 

Refugee  Records,  PCC-CZG/SC-4 

SYSTEM  LOCATION: 

Agency  Records  Center,  Building  42- 
D,  Diablo,  Republic  of  Panama. 

categories  of  individuals  covered  by  the 
system: 

Persons  granted  temporary  refuge  in 
the  Canal  Zone  because  of  civil 
disturbance  or  natural  disaster  or 
because  they  are  seeking  political 
asylum. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  information  about  refugees 
and  their  families;  documentation 
establishing  refugee  status,  conduct 
agreements,  housing  arrangements, 


information  on  entry  and  departure,  and 
related  papers. 

authority  for  maintenance  of  the 
system: 

2  C.Z.C.  841.  76A  Stat.  32;  E.0. 11305; 
22  U.S.C.  2601-5;  E.0. 11077;  22  U.S.C. 
3611  (Supp.  Ill  1979);  Article  III  of  the 
Panama  Canal  Treaty  of  1977. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Irjformation  may  be  released  from 
these  records  on  a  need-to-know  basis 
to  officials  of  the  U.S.  and  foreign 
governments  in  connection  with  the 
rehabilitation  or  relocation  of  refugees. 
See  also  general  routine  use  paragraphs 
in  prefatory  statement  or  in  35  CFR  Part 
10,  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILITY: 

Filed  alphabetically  by  name  of 
refugee. 

SAFEGUARDS: 

Stored  in  locked  metal  file  cabinets  in 
building  locked  when  not  in  use.  Access 
and  use  are  resticted  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Records  Officer,  Panama 
Canal  Commission,  APO  Miami  34011. 

NOTIFICATION  PROCEDURES: 

Information  may  be  obtained  from  the 
Agency  Records  Officer,  Admin,  Bldg. 
Balboa  Heights,  Republic  of  Panama. 
Rules  are  published  in  35  CFR  Part  10. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to 
addressee  designated  in  Notification 
Procedures,  preceding. 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  35  CFR  Part  10. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals  and  members  of 
their  families;  personnel  of  the 
Community  Services  Division,  and 
officials  of  the  canal  agencies,  other  U.S. 
Government  agencies  and  foreign 
governments  concerned  with  the 
rehabilitation  or  relocation  of  refugees. 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Privacy  Act  of  1974;  Proposed  New 

Systems  of  Records 

AGENCY;  Fpderal  Labor  Relations 


OPM/GOVIM  Ethics  in  Government 
Financial  Disclosure  Records  published  on 
December  29. 1978  (43  PR  60983). 

OPM/GOVT-5  Recruiting,  Exdmining  and 
Placement  Records  published  on  October 
26.  1979  (44  FR  61710). 


individuals  or  the  disclosure  of 
information  relating  to  such 
individuals."  Safeguards  incorporated  in 
each  system  should  minimize  the  risk  of 
improper  use  or  disclosure  of 


.n.,  tU/. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  comprised  of  records 
developed  as  a  result  of  employee 
utilization  of  services  provided  under 
the  Federal  Labor  Relations  Authority's 
Occupational  Health  Program.  These 


the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 


indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Any  former  name. 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Privacy  Act  of  1974;  Proposed  New 

Systems  of  Records 

agency:  Federal  Labor  Relations 

Authority. 

ACTION:  Proposed  New  Systems  of 

Records. 


summary:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  5  U.S.C.  552a. 
the  Federal  Labor  Relations  Authority, 
including  the  General  Counsel  of  the 
Federal  Labor  Relations  Authority  and 
the  Federal  Service  Impasses  Panel, 
hereby  publishes  its  systems  of  records 
in  the  Federal  Register. 
COMMENTS:  All  persons  who  desire  to 
submit  written  comments,  views,  or 
arguments  for  consideration  by  the 
Authority  in  connection  with  the 
proposed  new  systems  should  submit 
same  on  or  before  (30  days  from  date  of 
publication). 

ADDRESS:  Comments  should  be 
submitted  to  Robert  J.  Freehling, 
Solicitor.  Federal  Labor  Relations 
Authority,  1900  E  Street,  NW.. 
Washington.  D.C.  20424.  Copies  of  such 
communications  will  be  available  for 
inspection  by  interested  persons  during 
normal  business  hours  (8:15  a.m.  to  4:45 
p.m.,  Monday  through  Friday,  excluding 
holidays]  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ].  Freehling,  Solicitor.  (202)  254- 
9592. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Federal  Labor 
Relations  Authority,  including  the 
General  Counsel  of  the  Federal  Labor 
Relations  Authority  and  the  Federal 
Service  Impasses  Panel,  in  accordance 
with  the  provisions  of  subsections  (e)(4) 
and  (e)(ll)  of  section  552a  of  Title  5, 
United  States  Code,  as  added  by  section 
3  of  the  Privacy  Act  of  1974  (Pub.  L.  93- 
579),  proposes  to  adopt  the  notice  set 
forth  herein  of  the  existence  and 
character  of  the  systems  or  records  it 
maintains  which  contain  information 
retrievable  by  an  individual  identifier. 

In  addition  to  the  Federal  Labor 
Relations  Authority's  internal  system  of 
records,  reference  is  herein  made  to 
systems  of  records  which  are 
government-wide  and  have  been 
previously  published  in  the  Federal 
Register  by  the  Office  of  Personnel 
Management.  These  systems  may 
contain  information  on  applicants  to, 
and  present  or  former  employees  of,  the 
Federal  Labor  Relations  Authority: 

OPM/GOVT-l,  General  Personnel  Records 

published  on  October  26. 1979  (44  FR 

61705), 
OPM/GOVT-3,  Adverse  Action  Records 

published  on  October  26. 1979  (44  FR 

61709). 


OPM/GOVT-^  Ethics  in  Government 
Financial  Disclosure  Records  published  on 
December  29. 1978  (43  FR  60983), 

OPM/GOVT-5  Recruiting.  Examining  and 
Placement  Records  published  on  October 
26.  1979  (44  FR  61710). 

OPM/GOVT-7  Applicant  Race.  Sex, 
Ethnicity  and  Disability  Status  Records 
published  on  October  12.  1979  (44  FR 
59026).  and 

OPM/GOVT-9  Position.  Classification 
Review  and  Retained  Rule  of  Pay  Appeal 
Files  published  on  October  26. 1979  (44  FR 
61713). 

Prior  to  publication  of  these  proposed 
new  systems  of  records  a  "Report  on 
New  Systems"  was  filed  with  Congress 
and  the  Office  of  Management  and 
Budget  on  September  29, 19d0.  These 
systems  will  become  effective  as 
proposed  (30  days  after  date  of  the 
publication)  unless  comments  received 
necessitate  changes.  The  complete  text 
of  all  Federal  Labor  Relations  Authority 
systems  notices  appear  below. 

Dated:  December  16, 1980. 
Federal  Labor  Relations  Authority. 
Ronald  W.  Haughton. 
Chairman. 
Henry  B.  Frazier  111. 
Member. 

Leon  B.  Applewhaite. 
Member. 

H.  Stephan  Gordon, 

General  Counsel.  Federal  Labor  Relations 
Authority. 

Howard  G.  Gamser. 

Chairman.  Federal  Scrviue  Impasses  Panel. 

Narrative  Statement 

The  Federal  Labor  Relations 
Authority,  including  the  General 
Counsel  of  the  Authority  and  the 
Federal  Service  Impasses  Panel,  were 
established  under  sections  301-303  of 
Reorganization  Plan  No.  2  of  1978  (3 
CFR,  1978  Comp.,  p.  327)  and  continued 
under  sections  7104  and  7119  of  the 
Federal  Service  Labor-Management 
Relations  Statute  (5  U.S.C.  7104  and 
7119).  The  Authority  replaced  the 
Federal  Labor  Relations  Council  and  the 
Federal  Service  Impasses  Panel 
established  under  Executive  Order 
11491  (3  CFR,  1966-1970  Comp.,  p.  864). 

The  proposed  new  systems  of  records 
supplement  those  previously  maintained 
by  the  Council  and  the  Panel,  and 
constitute  all  systems  of  records 
maintained  by  the  Authority,  which 
contain  information  retrievable  by  an 
individual  identifier. 

The  purpose  of  each  system  of  records 
and  the  authority  under  which  the 
system  is  maintained  are  set  forth  in  the 
respective  systems  of  records  here 
attached. 

The  new  systems  are  not  expected 
adversely  to  affect  the  "privacy  and 
other  personal  or  property  rights  of 


individuals  or  the  disclosure  of 
information  relating  to  such 
individuals."  Safeguards  incorporated  in 
each  system  should  minimize  the  risk  of 
improper  use  or  disclosure  of 
information.  Additionally,  the 
establishment  of  these  system  is  not 
expected  to  have  any  discernible  effect 
on  the  "preservation  of  the 
constitutional  principle  of  federalism 
and  separation  of  power." 

The  descriptions  under  the  heading 
"Safeguards"  in  the  respective  new 
systems  set  forth  the  measures  instituted 
to  minimize  the  risk  of  unauthorized 
access  to  the  records  involved.  Since 
such  measures  have  proven  adequate  in 
similar  systems,  others  alternatives 
were  given  only  Hmited  consideration. 

Table  of  Contents 

FLRA/Intemal-l    Employee  Occupational 

Health  Program  Records 
FLRA/Internal-2    Appeal  and 

Administrative  Review  Records 
FLRA/Intemal-3    Complaints  and  Inquiries 

Records 
FLRA/IntemaI-4    Applicants  for 

Employment  Records 
FLRA/Intemal-5    Preemployment  Inquiry 

Records 
FLRA/Internal-6    Grievance  Records 
FLRA/Intemal-7    Employee  Incentive 

Award  and  Recognition  Files 
FLRA/Intemal-8    Employee  Assistance 

Program  Records 
FLRA/Intemal-9    Federal  Executive 

Development  Program  Records 
FLRA/Intemal-10    Employee  Locator  Card 

Files 
FLRA/Intemal-11    Training  Records 
FLRA/Intemal-12    Performance  Evaluation/ 

Rating  Records 
FLRA/Intemal-13    Intern  Program  and 

Upward  Mobility  Program  Records 
FLRA/Intemal-14    Motor  Vehicle  Operators 

Records  and  Motor  Vehicle  Accident 

Report  Cards 
FLRA/Internal-15    Pay,  Leave  and  Travel 

Records 
FLRA/Intemal-16    Occupational  Injury  and 

Illness  Records  Appendix 

FLRA/internal-1 

SYSTEM  NAME: 

Employee  Occupational  Health 
Program  Records. 

SYSTEM  location: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority,  1900 
E  Street,  NW.,  Washington,  D.C.  20424. 

categories  of  individuals  covered  by  the 
system: 

This  system  of  records  contains 
information  relating  to  the  Federal  Laboi 
Relations  Authority's  employees  who 
have  received  health  services  under  the 
Federal  Employees  Group  Health 
Program. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 


C-J I     Cl. 


•   1  rA^Cj  I 


pending  judicial  or  administrative 
proceeding. 

i.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  the  Equal  Employment 

Dnnnrtiinitv  nnmrnissinn  when 


official  copy  of  an  appeal  or 
administrative  review  procedure  record 
by  contacting  the  System  Manager. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 
a.  Name. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  comprised  of  records 
developed  as  a  result  of  employee 
utilization  of  services  provided  under 
the  Federal  Labor  Relations  Authority's 
Occupational  Health  Program.  These 
records  contain  the  following 
information: 

a.  Medical  history  and  other 
biographical  data  on  those  individuals 
requesting  employee  health 
maintenance  physical  examinations. 

b.  Test  reports  and  medical  diagnosis 
based  on  employee  health  maintenance 
physical  examinations  or  health 
screening  program  tests  (tests  for  single 
medical  conditions  or  diseases). 

c.  History  of  complaint,  diagnosis,  and 
treatment  of  injuries  and  illnesses  cared 
for  at  the  Health  Unit. 

d.  Vaccination  Records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7901,  as  further  defined  in 
OMB  Circular  No.  A-72. 

PURPOSE(S): 

These  records  document  employee 
utilization  of  health  services  provided 
under  the  Federal  Labor  Relations 
Authority's  Occupational  Health 
Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  information  required  by 
applicable  law  to  a  Federal,  State,  or 
local  public  health  service  agency 
concerning  individuals  who  have 
contracted  certain  communicable 
diseases  or  conditions.  Such  information 
is  used  to  prevent  further  outbreak  of 
the  disease  or  condition. 

b.  To  disclose  information  to  the 
approprialf!  Federal,  State,  or  local 
agency  responsible  for  investigation  of 
an  accident,  disease,  medical  condition, 
or  injury  as  required  by  pertinent  legal 
authority. 

c.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

d.  To  disclcse  information  to  the 
Office  of  Wuikers  Compensation 
Programs  i;i  connection  with  a  claim  for 
benefits  -:lpd  by  an  employee. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclosa,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 


the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  on 
cards  and  in  folders. 

RETRIEVABILrrV: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS:         * 

These  records  are  maintained  in  a 
secured  room,  with  access  limited  to 
personnel  whose  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  up  to  six 
years  from  the  date  qj4h^  last  entry. 
Employees  are  giverf  records  at  request 
upon  separation;  otherwise  records  are 
burned  approximately  three  months 
after  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel.  Federal  Labor 
Relations  Authority,  1900  E  Street,  NW.. 
Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  System  Manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Any  former  name. 

c.  Date  of  birth. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
System  Manager  indicated  above. 
Individuals  must  furnish  th»  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Any  former  nanie. 

c.  Dale  of  birth. 

individuals  requestinji  access  must 
follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regai'ding  access  to  records  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishimg  to  request 
amendment  of  their  records  should 
contact  the  appropriate  System  Manager 


indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Any  former  name. 

c.  Date  of  birth. 

An  individual  requesting  amendment 
must  also  follow  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Laboratory  reports  and  tests 
results. 

c.  The  individuals  co-workers  or 
supervisors. 

d.  The  individual's  personal  physician. 

e.  Other  Federal  employee  health 
units. 

FLRA/lnternal-2 

SYSTEM  name: 

Appeal  and  Administrative  Review 
Records. 

SYSTEM  location: 

Office  of  Director  of  Personnel. 
Federal  Labor  Relations  Authority,  1900 
E  Street.  NW..  Washington,  D.C.  20424. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Federal  Labor 
Relations  Authority  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  various  appeal  or  administrative 
review  procedures  available  to  Federal 
Labor  Relations  authority  employees. 
The  system  also  contains  records  and 
documentation  of  the  action  upon  which 
the  appeal  or  re\  iew  procedure  was 
based  (e.g..  9G-day  notices  of  warning  of 
unsatisfactory  performance  rating). 

Note. — This  sysli-ni  does  not  include: 
Appeal  or  compLiin!  records  covered  b> 

the  Merit  Systems  Protection  Boards  system 

of  .Appeals  Records. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  1302.  3301.  3302.  4305.  5115, 
5335.  7501,  "512,  and  Executive  Order 
10577. 

PURPOSE(S>: 

These  records  are  usid  to  process  the 
various  appeals  or  administrative 
reviews  available  (o  Federal  Labor 
Relations  Authority  enaployees. 
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complaints  or  inquiries  have  been 
received. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information  or 
correspondence  concerning  an 
individual's  employment  status  or 

rnnHiirt  lA/Viilp  pmnln\/pH  hv  thp  FpHpfPil 


e.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

f.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 

\A.itnocc    infnrmflti.Tn  that  is  rplpvpint  tn 


following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
also  comply  with  Federal  Labor 
Relations  Authority's  Privacy  Act 

rpciil;^tinnc  rpoarrlino  arrptjc  tn  rprnrHc 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
thcjse  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Federal  Labor  Relations 
Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  an  appeal  or  administrative 
review  procedure,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  oi 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  autliority 
of  44  U.S.C.  2904  and  2906. 

g.  By  the  Office  of  Peisonnel 
Management  in  the  production  uf 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work-force  studies.  While  published 
statistics  and  sturlie.,  do  not  co[;tain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

h.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 


pending  judicial  or  administrative 
proceeding. 

1.  To  disclose  information  to  officials 
of;  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABILITY: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Adverse  action  appeals  processed 
under  the  Federal  Labor  Relations 
Authority's  internal  appeals  systems  are 
retained  for  seven  years  after  the 
closing  of  the  case.  Other  records  in  the 
system  are  maintained  for  a  maximum 
of  four  years  after  the  closing  of  the 
case.  Disposal  is  by  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  19f)0  R  Street,  NW.. 
Washington,  DC.  20424. 

NOTIFICATION  PROCEDURES: 

Individuals  involved  in  appeals  and 
administrative  review  procedures  are 
aware  of  that  fact  and  have  been 
provided  access  to  the  record.  They 
may.  however,  contact  the  System 
Manager  indicated  above.  They  m.usl 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  .Xct  regulations 
regarding  the  existeni:e  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

lndi\iduals  involve-d  in  appeals  and 
administrative  review  procedures  are 
aware  of  that  fact  and  have  been 
provided  access  to  the  record.  However, 
after  the  action  has  been  closed,  an 
individual  may  request  access  to  the 


official  copy  of  an  appeal  or 
administrative  review  procedure  record 
by  contacting  the  System  Manager. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  case 
and  kind  of  action  taken. 

Individuals  requesting  access  must 
also  follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  previously  been  or  could 
have  been  the  subject  of  a  judicial  or 
quasi-judicial  action  will  be  limited  in 
scope.  Review  of  amendment  requests  of 
these  cases  will  be  restricted  to 
determining  if  the  record  accurately 
documents  the  action  of  the  agency  or 
administrative  body  ruling  on  the  case 
and  will  not  include  a  review  of  the 
merits  of  the  action,  determination,  or 
finding. 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  System 
Manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified; 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

Individuals  requesting  amendment 
must  also  follow  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  the  records 
pertain. 

b.  Federal  Labor  Relations  Authority 
officials  involved  in  the  appeal  or 
administrative  procedure. 

c.  Other  official  personnel  records  of 
the  Federal  Labor  Relations  Authority. 

FLRA/lnternal-3 

SYSTEM  NAME: 

Complaints  and  Inquiries  Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority,  1900 
E  Street,  NW.,  Washington,  DC.  20424. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  Federal  Labor  Relations 
Authority  employees  about  whom 
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against  the  law;  names  of  relatives 
employed  in  the  Federal  service;  test 
records;  date  of  application; 
qualification  determinations; 
employment  consideration;  priority 
grouping:  and  other  information  or 
correspondence  relating  to  the 


of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 


tAFEOUAROS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  or  in  secured  rooms 
with  access  limited  to  those  personnel 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Annlirafions  from  individuals  who  are 
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complaints  or  inquiries  have  been 
received. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information  or 
correspondence  concerning  an 
individual's  employment  status  or 
conduct  while  employed  by  the  Federal 
Labor  Relations  Authority.  Examples  of 
these  records  include:  correspondence 
from  Federal  employees.  Members  of 
Congress,  or  members  of  the  public 
alleging  misconduct  of  a  Federal  Labor 
Relations  Authority  employee; 
miscellaneous  debt  correspondence 
received  from  creditors;  and 
miscellaneous  complaints  not  covered 
by  the  Federal  Labor  Relations 
Authority's  formal  or  informal  grievance 
procedures. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  11222, 

PURPOSE(S): 

These  records  are  used  to  take  an 
action  on  or  respond  to  a  complaint  or 
inquiry  concerning  an  FLRA  employee 
or  to  counsel  the  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  AND  THE 
PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Federal  Labor  Relations 
Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  [to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
request,  and  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  a 
Federal  Labor  Relations  Authority 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  conduct  of  a 
security  or  suitability  investigation  of  an 
individual  or  classification  of  jobs. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  I'o  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 


e.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

f.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

2.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  performances  of  their 
authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders  which  are  separate  from  the 
employee's  Official  Personnel  Folder. 

RETRIEVABILITY: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  with  access  limited 
to  personnel  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  of  upon 
the  transfer  or  separation  of  the 
employee  or  after  1  year,  whichever  is 
earlier.  Disposal  is  by  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Fedeial  Labor 
Relations  Authority,  1900  E  Street.  NW., 
Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Federal  Labor  Relations  Authority's 
employees  wishing  to  inquire  whether 
this  system  contains  information  about 
them  should  contact  the  System 
Manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Federal  Labor  Relations  Authority's 
employees  wishing  to  request  access  to 
their  records  should  contact  the  System 
Manager.  Individuals  must  furnish  the 


following  information  for  their  records 
to  be  located  and  identified; 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
also  comply  with  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  access  to  records 
(5  CFR  2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Federal  Labor  Relations  Authority's 
employees  wishing  to  request 
amendment  of  their  records  should  ■ 
contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  must  also  comply  with  the 
Federal  Labor  Relations  Authority's 
Privacy  Act  regulations  regarding 
amendment  of  records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Federal  employees.  Members  of 
Congress,  creditors,  or  members  of  the 
public  who  submitted  the  complaint  or 
inquiry. 

c.  Federal  Labor  Relations  Authority's 
officials. 

d.  Other  sources  from  whom 
information  was  requested  regarding  the 
complaint  or  inquirj'. 

FLRA/internaM 

SYSTEM  name: 

Applicants  for  Employment  Records. 

SYSTEM  LOCATION: 

Offire  of  Director  of  Personnel. 
Federal  Labor  Relations  Authority.  1900 
E  Street.  NW..  Washington,  D.C.  20424 
and  Federal  Labor  Relations  Authority's 
regional  offices  (see  list  of  regional 
offices  in  the  Appendix). 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  applicants  for 
employment  with  the  Federal  Labor 
Relations  Authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  applicants  to  the  Federal  Labor 
Relations  Authority.  The  records  include 
information  such  as:  the  individual's 
education  and  training;  employment 
history  and  earnings:  Social  Security 
Number:  home  address;  legal  residence; 
birth  date;  birthplace,  honors,  awards  or 
fellowships;  military  service;  veterans 
preference;  convictions  of  offenses 
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from  Certain  Provisions  of  the  Act." 
which  appears  below,  indicates  the 
kinds  of  materials  exempted  and  the 
reasons  for  exempting  them  from 
amendment.  An  individual  may  contact 
an  FLRA  office  where  his  or  her 
i^nnlirHtinn  or  other  record  in  this 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  an  applicant's 
qualifications  for  employment  in  terms 
of  character,  reputation,  and  fitness; 
including  letters  of  reference,  responses 
In  nrppmnlnvnipnl  inouiries. 


the  requesting  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  if  that  individual. 
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against  the  law;  names  of  relatives 
employed  in  the  Federal  service;  test 
records;  date  of  application; 
qualification  determinations; 
employment  consideration;  priority 
grouping;  and  other  information  or 
correspondence  relating  to  the 
consideration  of  the  individual  for 
employment.  This  system  includes  any 
Federal  Labor  Relations  Authority 
applicant  supply  files  established  for 
making  appointments  outside  a  register: 
appointments  to  the  excepted  service;  or 
reassignments,  promotions, 
reinstatements,  or  transfers  of  Federal 
employees  into  positions  at  the  Federal 
Labor  Relations  Authority. 

Note. — This  system  docs  not  include 
recruitinfi  and  examining  records  on 
applicants  for  general  Federal  employment 
Such  records  are  covered  by  the  OP.M/ 
C:OV'l  -.')  system. 

AUTHORrrV  FOR  MAJNTtNANCa  OF  THE 
SYSTEM: 

5  U.S.C.  1302.  3301,  and  3302;  and 
Executive  Order  10577. 

PURPOSE(S): 

These  records  are  used  to  consider 
applicants  for  employment  with  the 
Federal  Labor  Relations  Authority. 
These  records  may  also  be  used  to 
locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJOINQ  CATEGORIES  OR 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Federal  Labor  Relations 
Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
request,  and  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  an 
Federal  Labor  Relations  Authority 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant  or  other  benefit. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 


of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from'  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agt-ncy  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
AdministiHtion)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

g  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained  or  for  related 
worisforce  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

h.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

i.  In  contacting  persons  named  as 
references,  and  present  or  former 
supervisors,  for  purposes  of  commenting 
upon,  rating  or  verifying  information 
about  past  performance  submitted  as 
part  of  job  application. 

j.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  the  Equal  Employment 
Opportiiniti,  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 

folders. 

RETRIEVABILITY: 

Those  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  niaintained. 


SAFEOUAROS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  or  in  secured  rooms 
with  access  limited  to  those  personnel 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAU 

Applications  from  individuals  who  are 
selected  for  positions  with  the  Federal 
Labor  Relations  Authority  are  placed  on 
the  permanent  side  of  the  employee's 
Official  Personnel  Folder.  Applicant 
supply  records  maintained  in 
accordance  with  Federal  Personnel 
Manual  Chapter  833  are  disposed  of 
after  two  years  or  after  inspection  of  the 
Federal  Labor  Relations  Authority's 
personnel  program,  whichever  is  earlier. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street,  NW.. 
Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d).  regarding 
access  to  records.  The  section  of  the 
notice  titled  "Systems  Exempted  From 
Certain  Provisions  of  the  Act,"  which 
appears  below,  indicates  the  kinds  of 
materials  exempted  and  the  reasons  for 
exempting  them  from  access.  Individuals 
wishing  to  request  access  to  their 
nonexempt  records  should  contact  the 
System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
also  comply  with  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  access  to  records 
(5  CFR  2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d),  regarding 
amendment  of  records.  The  section  of 
the  notice  titled  "Systems  Exempted 
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from  Certain  Provisions  of  the  Act," 
which  appears  below,  indicates  the 
kinds  of  materials  exempted  and  the 
reasons  for  exempting  them  from 
amendment.  An  individual  may  contact 
an  FLRA  office  where  his  or  her 
application  or  other  record  in  this 
system  is  filed  at  any  time  to  update 
qualifications,  experience,  or  education. 
Such  regular  administrative  updating  of 
records  should  not  be  requested  under 
the  provisions  of  the  Privacy  Act. 
However,  individuals  wishing  to  request 
amendment  of  their  nonexempt  records 
under  provisions  of  the  Privacy  Act 
should  contact  the  System  Manager. 

Individuals  must  furnish  the  luilowing 
information  for  their  records  to  be 
located  and  identified; 

a.  Full  name. 

b.  Date  of  bi.lh. 

Individuals  must  also  comply  with  the 
Federal  Labor  Relations  Authority's 
;''rivacy  Act  regulations  regarding 
.iPiiendmenl  of  records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Informalion  in  this  ^\siem  i.'f  records 
■•-  riovided  by: 

(a)  the  indi'.idiial  to  whom  the 
i:;format!on  pert. tins: 

lb)  Fedn:al  ijihoT  Relations  Authority 
■'iicials: 

{•.:]  Other  sources  contacted  to  provide 
.Uiditional  information  about  t!;e 
individual  under  appropriate  routine 
USPS  listed  above  in  the  notice. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  sysle.m  contains  testing  and 
examination  n..j!erials  that  are  used 
sutijly  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service.  The 
Privacy  Act,  at  5  U  S.C.  552a(k)(6). 
permits  an  agency  to  exempt  ail  such 
testing  or  examination  material  and 
information  from  certain  provisions  of 
the  Act,  when  disclosure  of  the  niaterial 
would  compromise  the  objectivity  or 
fairness  of  the  testing  or  examination 
process. 

FLRA/lnternal-5 

SYSTEM  NAME: 

Preeniployment  Inquiry  Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority,  1900 
E  Street,  NW..  Washington,  D.C.  20424 
and  Federal  Labor  Relations  Authority. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  applicants  for 
employment  with  the  Federal  Labor 
Relations  Authority. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  an  applicant's 
qualifications  for  employment  in  terms 
of  character,  reputation,  and  fitness; 
including  letters  of  reference,  responses 
to  preemploymenl  inquiries, 
qualifications  and  character 
information,  and  other  information 
which  may  relate  to  the  specific 
selection  factors  associated  with  the 
position  sought. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  33;':i!.  3302.  and  7301;  and 
Executive  Orders  10577,  11222.  and  9397. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

PURPQSE(S): 

These  recc -ds  are  used  by  Fe^iei-al 
Lcnbor  Relations  Authority  appoinlirg 
and  selecting  officials  to  examine 
irrJividuals  seeking  employn^eni  by 
consideratio:.  uf  factors  prrst,nl  in  such 
n  L:ords. 

ROUTINE  USEE  OF  RCCORDS  MAINTAINED  IN 
TKE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USt3S  AMD  THE  PURPOSES  OF  SUCH  USES: 

These  lecords  and  information  in 
these  records  may  be  used: 

a.  To  dis^'ose  pertinent  inicrination  tc 
the  appropriate  Federal.  Stale,  or  local 
agency  responsible  for  investigi'.tjng. 
prosecuting,  enforcing,  or  implementing 
a  staiute  rule.  reg;:Iation.  or  order, 
where  the  Federal  Labor  Relations 
.Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
vi(j!ation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  infa.nnation  to  "-r-.y 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual. 
inform!  the  source  of  the  purpose  of  the 
request,  and  identify  the  type  of 
information  requested),  vvhrrij  necessary 
to  obtain  information  rcleiant  to  a 
Federal  Labor  Relations  Authority 
decision  concerning  the  hiring  or 
TLtention  of  .in  e'^ployee.  the  issuance 
of  a  security  clearance,  the  classifying  of 
jobs,  or  the  letting  of  a  contract. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 


the  requesting  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  if  that  individual. 

e.  To  disclose  information  tu  another 
Federal  ."gcncy  or  to  a  court  v,hen  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration]  in  records  management 
Inspections  conducted  under  authority 
of  44  U.S  C.  2904  and  2906. 

g  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  analytical  studies  in  support  of 
the  funciiun  for  which  the  records  are 
collected  and  maintained  oi  for  related 
workforce  studies.  While  published 
statistics  and  studies  uo  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  tlie  study  m.iy  be  structured 
ir.  such  3  v.'ay  lo  ma'-.e  the  data 
ind'vidiialh  ider.'ifiable  liy  inference. 

h.  To  disclose,  in  response  to  a 
request  .""or  discovery  or  for  appearen„e 
of  a  witness,  information  that  is  relevant 
to  'he  subject  m  ;ticr  involved  in  a 
pending  judicial  av  .-jdmin'si'-ative 
proceediny. 

i.  To  disclose  inform.ation  to  officials 
of:  the  M^-rit  Systems  Protection  Board 
(including  the  Office  o'  the  Special 
Counsri],  or  the  Equal  F:np'c\  na  nt 
Opportunity  Comtnis'-ior.  vvlif  n 
requesLed  in  pe'formanL.'  ut  th.';r 
authoriz'  d  untir^s. 

POLICIES  AND  PRACT;C£S  FOC  STOniNG, 
RETRIEVING.  ACCES3!«G.  RETAi.'^iNG  AND 
DiSPOSi^G  OF  StCCRDS  IN  THE 
SYSTEM. IS  5STOBAGE: 

Ti.e.'-e  records  are  m  rintained  on 
cards  or  in  file  folders. 

RETRIEVABILITY: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  located  in  locked 
metal  file  cabinets  or  in  a  secured  room 
with  access  limited  to  personnel  whose 
official  duties  require  access. 

RETEBTUIB  AND  DISPOSAL: 

Records  fur  individuals  who  are 
selected  for  position  at  the  Federal 
Labor  Relations  Authority  may  be 
disposed  of  after  the  individual  is 
appointed,  or  they  may  be  retained  for 
one  year  or  until  the  employee 
separates,  whichever  is  earlier.  Records 
for  other  applicants  are  retained  while 
the  indi\idual  is  under  consideration  for 
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employment  and  are  disposed  of  when 

lUn  in/4iiMr1iial'c  annliraHnn  is  HlKDnRed 


a.  The  individual  to  whom  the 
information  oertains. 


CATEOORtES  Of  RECORDS  IN  THE  SYSTEM: 

The  svstem  contains  records  relating 
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requesting  the  agency's  decision  on  the 
matter. 


following  information  for  their  records 
to  be  located  and  identified: 


a.  The  individual  on  whom  the  record 
is  maintained. 


85322 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24.  1980  /  Notices 


employment  and  are  disposed  of  when 
the  individual's  application  is  disposed 
of.  Disposal  is  by  shredding  or  burning. 

SVSTEM  IfMNAOEfl(S)  ANO  AOODESS: 

Director  of  Personnel.  Federal  Labor 
Relations  Authority.  1900  E  Street.  NW.. 
Washington.  D.C.  20424. 

NOTIFICATKM  PROCEOURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  making  inquires  must 

comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access  to 
information  in  the  system  should  contact 
the  System  Manager.  Individuals  must 
fiimish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  requesting  access  must 

comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

CONTESTMO  RECORD  PROCEDURES: 

Certain  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d),  regarding 
amendment  of  records.  The  section  of 
this  notice  titled  "Systems  Exempted 
From  Certain  Provisions  of  the  Act." 
which  appears  below,  indicates  the 
kinds  of  material  exempted  and  the 
reasons  for  exempting  them  from 
amendment.  Individuals  wishing  to 
request  amendment  of  other,  nonexempt 
information  in  the  system,  should 
contact  the  System  Manager,  furnishing 
the  following  information: 

a.  Name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  requesting  amemdment 

must  also  follow  the  Federal  Labor 
delations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 


a.  The  individual  to  whom  the 
information  pertains. 

b.  Federal  Labor  Relations  Authority 
officials. 

c.  Sources  from  whom  information 
was  requested,  such  as  former 
employers,  references,  or  schools. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  contains  investigatory 
material  compiled  during  the 
preemployment  inquiry  stage  of  the 
selection  process  and  designed  solely 
for  the  purpose  of  determining  eligibility 
or  qualifications  for  Federal  civilian 
employment.  The  Privacy  Act,  at  5 
U.S.C.  552a(k){5).  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act.  Materials  may  be 
exempted  to  the  extent  that  release  of 
the  material  to  the  individual  whom  the 
information  is  about  would: 

a.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  after  September  27. 1975) 
that  the  identity  of  the  source  would  be 
held  in  confidence;  or 

b.  Reveal  the  identity  of  the  source 
who.  prior  to  September  27. 1975. 
furnished  information  to  the 
Government  under  an  implied  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence. 

For  material  in  this  system  meeting 
these  criteria,  Federal  Labor  Relations 
Authority  has  claimed  the  (k)(5) 
exemption  from  the  following  provisions 
of  the  Act: 

a.  5  U.S.C.  552a(c)(3)— This  provision 
concerns  providing  an  accounting  of 
disclosure  to  the  individual  whom  the 
records  are  about;  and 

b.  5  U.S.C.  552a{d)— This  provision 
regards  access  to  and  amendment  of 
records. 

FLRA/INTERNAL-6 

SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel. 
Federal  Labor  Relations  Authority.  1900 
E  Street.  NW.,  Washington,  D.C.  20424. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Curient  or  former  Federal  employees 
who  have  submitted  grievances  with  the 
Federal  Labor  Relations  Authority 
pursuant  to  Office  of  Personnel 
Management  regulations  regarding 
Agency  Administrative  Grievance 
Systems  (5  CFR  771). 


CATEOORtES  Of  RECORDS  IN  THE  SVSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  agency  employees 
under  5  CFR  771  of  the  Authority's 
regulations.  These  case  files  contain  all 
documents  related  to  the  grievance, 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  a  copy  of  the  original 
decision,  and  related  correspondence 
and  exhibits.  This  system  includes  files 
and  records  of  internal  grievances,  and 
of  arbitration  systems  that  may  be 
established  through  negotiations  with 
the  union  representing  agency 
employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1302,  3301.  3302.  E.G.  10577.  3 
CFR  1954-1958  Comp..  p218,  E.G.  10987. 
3  CFR  195»-1963  Comp..  p519.  agency 
employees,  for  personal  relief  in  a 
matter  of  concern  or  dissatisfaction 
which  is  subject  to  the  control  of  agency 
management. 

PURPOSE(S): 

These  records  are  used  to  store  and 
document  grievances  based  on 
employee  dissatisfaction  relative  to 
actions  taken  within  the  discretion  of 
the  Federal  Labor  Relations  Authority. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
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requesting  the  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

g.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

h.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

i.  To  provide  information  to  officials 
of  labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintaint>d  in  file 
folders. 

RETRIEVABILITY; 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maiiilained. 

SAFEGUARDS: 

These  records  are  maint.iincd  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MArJAGER(S)  ANO  ADDRESS: 

Director  of  Pprsoniit  1.  Federal  Labor 
Relations  Authority,  1900  E  Strenl.  NW.. 
Wasiiington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

It  is  required  that  individuals 
submitting  gTi«\  ances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may.  however,  contocl  the 
System  Manager.  They  must  furnish  the 


following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  System 
Manager. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  to  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  meriis  of  the 
action,  determination,  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  of  correct 
factual  errors  should  contact  the  System 
Manager. 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taki  n. 

d.  Organizational  component 
invoked. 

Individuals  requesting  amendment 
must  follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  amendment  to  rccoixls  (5  CFR 
2412.10). 

RECORD  SOURCE  CATEeORICS: 

Information  in  this  system  of  records 
is  provided  by: 


a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 

c.  Agency  officials. 

d.  Organizations  or  persons  providing 
related  correspondence. 

FLRA/lnternal-7 

SYSTEM  name: 

Employee  Incentive  Award  and 
Recognition  Files. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority.  1900 
E  Street,  NW.,  Washington.  D.C.  20424. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Federal  Labor 
Relations  Authority  employees  who     • 
have  filed  suggestions  or  who  were 
nominated  for  cash  awards  for 
performance,  honorary  awards  under 
the  Incentive  Awards  Program,  and 
quality  step  increases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  copies  of 
employees  suggestions,  and  information 
relating  to  the  Federal  Labor  Relations 
Authority's  disposition  of  the 
suggestions,  including  amounts  of 
awards  for  adopted  suggestions, 
evaluations,  and  amounts  of  benefits  to 
the  Government. 

The  system  also  contains  information 
related  to  the  nomination  of  an 
employee  for  a  cash  award  for 
performance,  an  award  under  the 
Incentive  Awards  Program,  or  for  a 
quality  step  increase,  including 
justifications  submitted  with  the 
nominations  and  the  Federal  Labor 
Relations  Authority's  disposition  of  the 
nominations  and  identifying  information 
regarding  the  employee,  including  name, 
grade,  occupation,  and  employing  unit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  4.501  et  acq.  5  U.S.C.  5336. 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  pro\  ide  a  basis  for 
granting  recognition  to  Federal  Labor 
Relations  Authority's  employees  in 
accordance  with  the  provisions  of  the 
Federal  Labor  Relations  Authority's 
Incentive  Awards  plan  or  for  quality 
step  increases:  to  document  employaes' 
contributions  to  the  Suggestion  Program; 
and  to  determine  and  verify  employees' 
eligibility  for  subsequent  awards.  These 
records  may  also  be  used  to  locate 
individuals  for  personnel  research. 
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ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEM, 
INCLUOINO  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  consider  and  select  employees 
fnr  Inf'ontivp  au;firHR  and  other  honors 


workforce  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 

inrlli.irlnulli;   i Hon  t  i  f i il 1 1! P  hv  ipfprfinCB. 


a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  record  (5  CFR 
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authority  for  maintenance  of  the 
system: 

5  U.S.C.  3301  and  7901,  21  U.S.C.  1108, 
42  U.S.C.  4561.  44  U.S.C.  3101,  and  Pubhc 
Laws  91-616  and  92-255. 

PURPOSE(S): 


NOTIFICATION  PROCEDURE: 

Federal  Labor  Relations  Authority 
employees  wishing  to  inquire  whether 
this  system  of  records  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  Federal  Labor  Relations 
Authority  employees  at  the  GS-15  or 
equivalent  level  who  applied  for  the 
Federal  Executive  Development 
Program. 
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ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEM, 
INCLUOINO  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  consider  and  select  employees 
for  Incentive  awards  and  other  honors 
and  to  publicize  those  granted.  This  may 
include  disclosure  to  other  public 
(Federal,  State,  or  local)  or  private 
organizations,  including  news  media, 
which  grant  or  publicize  employee 
awards  or  honors. 

b.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Federal  Labor  Relations 
Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  sources  of  the  purpose  of  the 
request,  and  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  a 
Federal  Labor  Relations  Authority 
decision  concerning  the  adoption  of  a 
suggestion  or  the  approval  of  the 
employee's  nomination  for  an  incentive 
award  or  quality  step  increase. 

d.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  indiviudal.  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

g.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2908. 

h.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained  or  for  related 


workforce  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

i.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

j.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM. 

STORAGE: 

These  records  are  stored  in  file 
folders. 

RETRIEVABILITV: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
secured  area  with  access  limited  to 
those  whose  duties  require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for  4 
fiscal  years.  Expired  records  are 
shredded  or  burned. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel.  Federal  Labor 
Relations  Authority.  1900  E  Street,  NW.. 

Washington,  D.C.  20424. 

t 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  System  Manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  making  inquiries  .must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  nf  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  System  Manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 


a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  record  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  to  records  about  them 
should  contact  the  System  Manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  amendment 
must  also  follow  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  employee  who  filed  the 
suggestion. 

b.  Individuals  who  nominated  the 
employee  for  an  incentive  award,  or 
quality  step  increase. 

c.  Personnel  documents  of  the  Federal 
Labor  Relations  Authority. 

FLRA/lnternal-B 

SYSTEM  name: 

Employee  Assistanrjo  Program 
Records. 

SYSTEM  location: 

•    Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority.  1900 
E  Street,  NW.,  Washington.  D.C.  20424. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  Federal  Labor  Relations 
Authority  employees  who  have  been 
counselled  for  abuse  of  alcohol  or  drugs, 
or  personal  or  emotional  health 
problems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  employees'  visits  to  the  Personnel 
Office  for  the  purpose  of  receiving 
counselling  for  drug  abuse,  alcoholism, 
or  behavioral  or  emotional  problems. 
Such  records  would  include  data  such 
as:  employee  name;  nature  of  problem; 
summation  of  counselling  given;  date  of 
session;  and  information  relating  to 
referral  of  employee  to  a  professional 
person  (professional  counselor, 
physician,  etc.). 
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agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing  a 
statute,  rule,  regulation,  or  order,  where 
the  Federal  I^bor  Relations  Authority 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation. 


j:__I , 
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Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
era  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 


home  address  and  telephone  number  of 
the  employee,  and  the  name,  address, 
and  telephone  number  of  an  individual 
to  contact  in  the  event  of  a  medical  or 
other  emergency  involving  the 
employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
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authority  for  maintenance  of  the 
system: 

5  U.S.C.  3301  and  7901,  21  U.S.C.  1108, 
42  U.S.C.  4561.  44  U.S.C.  3101,  and  Public 
Laws  91-616  and  92-255. 

PURPOSE(S): 

These  records  are  used  to  document 
the  nature  of  the  individual's  problem 
and  progress  and,  when  necessary,  to 
refer  individuals  to  appropriate 
community  or  private  resources  for 
treatment  or  rehabilitation, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

To  disclose  information  to  the 
Department  of  justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States,  when  the  claim  is  based  upon  an 
individual's  menial  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Federal 
Labor  Relations  Authority  in  connection 
with  such  an  individual. 

Such  disclosures  will  be  restrictively 
made;  in  particular,  disclosures  of 
information  pertaining  to  an  individual 
with  a  history  of  alcohol  or  drug  abuse 
will  be  limited  in  compliance  with  the 
restrictions  of  the  confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  regulations,  45  CFR  Part  2. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABILITV: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  file  cabinets  with  access  limited 
to  those  persons  whose  duties  require 
accnss. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  1  year 
:fter  the  employee's  last  contact  with 
he  counsellor,  or  until  the  employee's 
ieparation  or  transfer,  whichever  comes 
i'irst.  Records  are  destroyed  by 
shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street,  NW., 
Washington,  D.C.  20424. 


NOTIFICATION  PROCEDURE: 

Federal  Labor  Relations  Authority 
employees  wishing  to  inquire  whether 
this  system  of  records  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Federal  Labor  Relations  Authority 
employees  wishing  to  request  access  to 
records  about  them  should  contact  the 
System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  amendment 
must  comply  with  the  Federal  Labor 
Relitions  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.5). 

CONTESTING  RECORDS  PROCEDURES: 

Federal  Labor  Relations  Authority 
em.ployecs  wishing  to  request 
amendment  to  records  about  them 
should  contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified:  / 

a.  Nanie. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  [n  CFR 
2412.5). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  ii  applies, 

b.  The  Employee  Assistance 
Counsellor  who  records  the  counselling 
session. 

FLRA/INTERNAL-9 

SYSTEM  NAME: 

Federal  Executive  Development 
Program  Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority,  1900 
E  Street,  NW.,  Washington.  D.C.  20424. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  Federal  Labor  Relations 
Authority  employees  at  the  GS-15  or 
equivalent  level  who  applied  for  the 
Federal  Executive  Development 
Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  demographic 
information  and  background  data  on  the 
experience,  education,  awards  and 
career  interests  of  applicants,  their 
agency  recommendations  for  the 
program,  and  supervisory  evaluations. 
Note — this  system  does  not  include 
records  of  the  evaluation  process  used 
by  the  selection  panel  in  choosing  the 
finalists,  and  data  on  assignments  and 
progress  under  the  program. 

authortry  for  maintenance  of  the 
system: 

Executive  Orders  11815. 12027,  and 
9397. 

purpose(s): 

These  records  are  maintained  and 
used  by  the  Federal  Labor  Relations 
Authority  to  nominate  employees  for  the 
Federal  Executive  Development 
Program.  When  an  employees  is 
accepted  for  the  Program,  the  records 
may  be  used  to  arrange  work 
assignments  and  to  monitor  progress  on 
assignments  under  the  program.  The 
Federal  Labor  Relations  Authority  may 
use  these  records  to  locate  individuals 
for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  to  agencies 
in  which  the  selected  employee  is  or  will 
be  performing  work  assignments  under 
the  Federal  Executive  Development 
Program.  * 

c.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  mfiy  be  structured  in  such  a 
way  as  to  make  the  data  individually 
indentifiable  by  inference. 

d.  To  disclose  information  to  the 
appropriate  Federal.  State,  or  local 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street,  NW., 
Washington,  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Federal  Labor  Relations  Authority 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  an  official 
personnel  file  copy  and  a  subject- 
m[matter  file  copy  of  an  authorization 
for  training.  Information  on  this  copy 
contains  the  following:  name;  date  of 
hirtVi!  vp.TPs  of  rivilian  service:  social 


g.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Sepcial 
Counsel),  or  the  Equal  Employment 
Opportunity  Commisison  when 
requested  in  performance  of  their 
authorized  duties. 
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agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing  a 
statute,  rule,  regulation,  or  order,  where 
the  Federal  I^bor  Relations  Authority 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation. 

e.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

g.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

h.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

retrievabiuty: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  kept  in  locked 
cabinets  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  filed  alphabetically 
by  year.  They  are  retained  for  five 
years,  and  are  disposed  of  by  burning  or 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority.  1900  E  Street.  NW.. 
Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  address 
their  inquiries  to  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 


Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  System  Manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  klentified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  requesting  access  must 

follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  System  Manager  indicated 
above.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  requesting  amendment 

must  also  follow  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  the  record 
pertains. 

b.  The  individual's  supervisor  and 
other  management  officials. 

c.  Agency  records. 

FLRA/INTERNAL-10 

SYSTEM  NAME: 

Employee  Locator  Card  Files. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel. 
Federal  Labor  Relations  Authority.  1900 
E  Street,  NW.,  Washington,  D.C.  20424 
or  Federal  Labor  Relations  Authority's 
regional  offices  (See  list  of  regional 
offices  in  the  Appendix). 

categories  of  individuals  covered  by  the 
system: 

Employees  of  the  Federal  Labor 
Relations  Authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  extension  of  individual 
Federal  Labor  Relations  Authority 
employees.  The  system  also  contains  the 


home  address  and  telephone  number  of 
the  employee,  and  the  name,  address, 
and  telephone  number  of  an  individual 
to  contact  in  the  event  of  a  medical  or 
other  emergency  involving  the 
employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

Information  is  collected  for  this 
system  for  use  in  preparing  telephone 
directories  oif  the  extensions  of  Federal 
Labor  Relations  Authority  employees. 
The  records  also  serve  to  identify  an 
individual  for  Federal  Labor  Relations 
Authority  officials  to  contact,  should  an 
emergency  of  a  medical  or  other  nature 
involving  the  employee  occur  while  the 
employee  is  on  the  job.  These  records 
may  also  be  used  to  locate  individuals 
for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOiNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual 

b.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  suit  before  the 
court. 

c.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  on 

cards. 

retrievability: 

These  records  are  retrievt  d  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

safeguards: 

These  records  are  maintained  in 
secured  areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

retention  and  disposal: 

These  records  are  maintained  as  long 
as  the  individual  is  an  employee  of  the 
Federal  Labor  Relations  Authority. 
Expired  records  are  destroyed  by 
burning  or  shredding. 
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system  manager(s)  and  address: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street,  NW., 
Washington,  D.C.  20424. 

notification  procedure: 

Federal  Labor  Relations  Authority 
employees  wishing  to  inquire  whether 
this  system  contains  information  about 
them  should  contact  the  System 
Manager,  Individuals  must  supply  their 
full  name  for  their  records  to  be  located 
and  identified. 

Individuals  making  inquiries  must 
comply  with  the  Federal  labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

record  access  procedures: 

Federal  Labor  Relations  Authority 
employees  wishing  to  request  access  to 
records  about  ihem  should  contact  the 
System  Manager.  Individuals  must 
supply  their  full  name  for  their  records 
io  be  located  and  identified. 

Individuals  requesting  access  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

contesting  record  procedures: 

Federal  Labor  Relations  Authority 
employees  may  amend  information  in 
these  records  at  any  time  by 
resubmitting  the  cards.  Individuals 
wishing  to  request  amendment  of  their 
records  under  the  provisions  of  the 
Privacy  Act  should  contact  the  System 
Manger.  Individuals  must  supply  their 
full  name  for  their  records  to  be  located 
and  identified. 

Individuals  requesting  amendment 
must  follow  the  FLRA's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

record  source  categories: 

Information  in  this  system  of  records 
is  provided  by  the  individual  who  is  the 
subject  of  the  record. 

FLRA/INTERNAL-11 

system  name: 

Training  Records. 

SYSTEM  location: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority,  1900 
E  Street.  NW.,  Washington,  D.C.  20424 
or  Federal  Labor  Relations  Authority 
regional  offices  (See  list  of  regional 
offices  in  the  Appendix). 

categories  of  individuals  covered  by  the 
system: 

Employees  of  FLRA  who  have 
completed  Government-sponsored 
training. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  an  official 
personnel  file  copy  and  a  subject- 
m[matter  file  copy  of  an  authorization 
for  training.  Information  on  this  copy 
contains  the  following:  name;  date  of 
birth;  years  of  civilian  service;  social 
security  number;  home  address  and 
telephone  number;  office  address  and 
telephone  number;  as  well  as  applicable 
information  relating  to  the  course  (title, 
cost,  location,  etc.). 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Chapter  41  of  Title  5,  U.S.C.  and 
Executive  Order  11348. 

PURPOSE(S): 

These  records  are  used  to  nominate 
and/or  approve  Federal  Labor  Relations 
Authority  employees  for  training 
courses  sponsored  by  the  agency  or  non- 
government sources  and  for  recording 
completion  of  scheduled  training. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  CF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceedmg  before  the  court. 

c.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

d.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contian 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

e.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

f.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
the  Civil  Service  Reform  Act,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 


g.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Sepcial 
Counsel),  or  the  Equal  Employment 
Opportunity  Commisison  when 
requested  in  performance  of  their 
authorized  duties. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OR  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in 
three-ring  binders. 

RETRIEVABILITY: 

These  records  are  retrieved  by  the 
name  of  the  trainee  on  whom  the 
records  are  maintained. 

SAFEGUARDS: 

These  records  are  stored  in  locked 
metal  cabinets  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAU 

These  records  are  retained  for  three 
fiscal  years  and  disposed  of  by 
shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street,  NW.. 
Washmgton.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Social  Security  Number. 
Individuals  making  inquiries  must 

comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
System  Manager.  Individuals  must 
furnish  the  following  for  their  records  to 
be  located  and  identified: 

a.  Full  name. 

b.  Social  Security  Number. 
Individuals  requesting  access  must 

comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendent  of  their  records  should 
contact  the  System  Manager. 
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Individuals  must  furnish  the  following 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

bi.  Social  Security  Number. 


t..:.u  »L„ 


ROUTINE  uses  OF  RECORDS  MAiNTAMEO  IN 
THE  SYSTEM,  INCLUDING  THE  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a    To  nrni/iHd  infrtrmatinn  tn  a 


POUOES  AND  PRACTICES  FOR  STOMNO, 
RETRIEVING,  ACCESSING,  RETAWUNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders. 
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by  contacting  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Current  or  former  Office 

nraunivitiinn 


c.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

d.  To  disclose  information  to  a 


SYSTEM  MANAGEIt(S)  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority.  1900  E  Street  NW.. 
Washington,  D.C.  20424. 

NOTIFICATION  PROCEDURE: 
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Individuals  must  furnish  the  following 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

tt  Social  Security  Number. 

Individuals  must  also  comply  "with  the 
Federal  Labor  Relations  Authority's 
Privacy  Act  regulations  regarding 
amendment  of  records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEQORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Federal  Labor  Relations  officials. 

FLRA/INTERNAL-12 

SYSTEM  name: 

Performance  Evaluation/Rating 
Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel. 
Federal  Labor  Relations  Authority,  1900 
E  Street,  NW..  Washington.  D.C.  20424 
or  Federal  Labor  Relations  Authority 
regional  offices  (See  list  of  regional 
offices  in  the  Appendix). 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 
Current  and  former  FLRA  employees 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  periodic  supervisory  assessments  of 
the  work  performance  of  each  Federal 
Labor  Relations  Authority  employee,  the 
various  elements  of  the  system  relate  to: 
probationers,  trainess,  employees, 
supervisors,  executive  performance,  and 
performance  rating.  These  records  are 
official  copies  of  performance  appraisals 
which  have  been  conducted  on  a 
regularly  scheduled  basis. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Chapter  43  of  Title  5.  U.S.C. 

PURPOSE(S): 

The  primary  purpose  of  this  system  is 
to  provide  a  means  for  evaluating  the 
performance  of  employees  in  order  to 
strengthen  supervisor-employee 
understanding  and  relationships; 
recognize  the  merits  of  employees  who 
have  contributed  to  efficiency  and 
economy  in  government  operations: 
determine  methods  to  increase  the 
effectiveness  with  which  employees  do 
their  work;  and  identify  unsatisfactory 
employees  who  should  be  reassigned  or 
separated. 


ROUTINE  USES  OF  RECOHOS  MAINTAMEO  IN 
THE  SYSTEM,  INCLUDINQ  THE  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  suit  before  the 
court. 

c.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration),  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

d.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  indentifiers.  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

e.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
(he  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

f.  To  disclose  information  to  officials 
of;  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

g.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  tc  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agenry's  decision  on  the 
matter. 

h.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 


POUOES  AND  PRACTICES  FOR  STOMNO, 
RETRIEVING,  ACCESSING,  RETAIMING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABH.ITY: 

These  records  are  retrievable  by  name 
of  the  employee  on  whom  the    ' 
information  is  maintained. 

SAFEGUARDS: 

These  records  are  stored  in  lockable 
metal  file  cabinets  or  insecured  rooms 
with  access  limited  to  those  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Performance  ratings  may  be  disposed 
of  after  two  years  and  performance 
evaluations  related  to  merit  promotion 
after  five  years.  Records  to  be  destroyed 
are  destroyed  by  shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority.  1900  E  Street  NW.. 
Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire  as  to 
whether  this  system  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Current  or  former  Office 
organization. 

c.  If  former  employee,  date  of 
separation. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  ac;cess 
to  their  records  should  contact  the 
System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Current  or  former  Office 
organization. 

c.  If  former  employee,  dae  of 
separation. 

Individuals  requesting  access  must 
also  comply  with  Federal  Labor 
Relations  Authority's  Privacy  \ct 
regulations  regarding  access  to  records 
(5  CFR  2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  may  request  amendment 
of  their  records  to  correct  factual  errors 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Federal  Labor  Relations  Authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  svstem  contains  documents 


from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

e.  By  the  National  Archives  and 


and  are  destroyed  by  shredding  or 
burning. 

Motor  vehicle  accident  reports  are 
maintained  for  six  years  after  the  date 
of  the  report,  except  in  cases  involving 
htigation.  In  cases  involving  litigation, 
records  are  to  be  maintained  for  a 
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by  contacting  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Current  or  former  Office 
organization. 

c.  If  former  employee,  date  of 
separation. 

Individuals  requesting  amendment 
must  follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  amendment  of  records  (5  CFR 
2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  records  is 
provided  by  the  individual  to  whom  the 
information  pertains,  by  supervisors, 
and  by  higher  level  Federal  Labor 
Relations  Authority  officials  in  the 
individual's  organization. 

FLRA/INTERNAL-13 

SYSTEM  name: 

Intern  Program  and  Upward  Mobility 
Program  Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel, 
Federal  Labor  Relations  Authority,  1900 
E  Street,  NW..  Washington.  D.C.  20424. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Federal  Labor  Relations  Authority 
employees  who  participated  in  the 
Upward  Mobility  Program,  the 
Cooperative  Education  Program,  and/or 
the  Legal  Intern  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

SF  171  (Personal  Qualifications 
Statement)  containing  employment 
history  data  and  Individual 
Development  Plans. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Chapter  41  of  Title  5,  U  S.C. 

PURPOSE(S): 

The  purpose  of  the  file  is  to  document 
internships  and  upward  mobility 
assignments 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a  , 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  suit  before  the 
court. 


c.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

d.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

e.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  my  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

f.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  pending 
judicial  or  administrative  proceedings. 

h.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  or  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 

folders. 

RETRIEV  ABILITY: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  with  access  limited 
to  those  personnel  whose  official  duties 
require  access 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  for  five 
years  and  disposed  of  by  building  or 
shredding. 


SYSTEM  MANAGEI)(S)  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street  NW.. 
Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  making  inquiries  must 
also  comply  with  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  existence  of 
records  (5  CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the  System 
Manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  amendments 
must  comply  with  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.10). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by; 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Federal  Labor  Relations  Authority 
officials. 

FLRA/INTERNAL-14 

SYSTEM  NAME: 

Motor  Vehicle  Operators  Records  and 
Motor  Vehicle  Accident  Report  Cards. 

SYSTEM  LOCATION: 

Director  of  Administration.  Federal 
Labor  Relations  Authority,  1900  E  Street. 
NW..  Washington.  D.C.  20424. 
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c.  Witnesses  to  the  accident. 

d.  Pohce  reports  and  reports  of 
investigations  conducted  by  Federal 
Labor  Relations  Authority  investigators. 

e.  Officials  of  the  Federal  Labor 
Relations  Authority  and  the  General 
Services  Administration. 


filed  by  former  Federal  Labor  Relations 
Authority  employees  for  unemployment 
compensation. 

d.  By  Federal  Employees  Group  Life 
Insurance  or  Health  Benefits  carriers  in 
connection  with  survivor  annuity  or 
health  benefits  claims  for  records 
rpr.nnr.iliations. 


function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
wav  as  to  make  the  data  individually 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Federal  Labor  Relations  Authority. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  documents 
related  to  the  authorization  and 
issuance  to  an  individual  of  a  U.S. 
Government  motor  vehicle  operator's 
identification  card.  Also  included  are 
reports,  correspondence  and  fiscal 
documents  concerning  motor  vehicle 
accidents  occurring  in  Government 
owned  or  leased  motor  vehicles  or 
privately  owned  motor  vehicles  while  on 
official  business. 

authority  for  maintenance  of  the 
system: 

Chapter  171  of  Title  28,  United  States 
Code. 

PURPOSE(S): 

These  records  serve  to  document 
issuance  of  U.S.  Government  motor 
vehicle  operator's  identification  cards, 
motor  vehicle  accident  reports  and 
related  documents  which  may  be  used 
in  claims  settlement  litigation  regarding 
an  accident  involving  a  Government 
motor  vehicle  or  a  leased  or  privately 
owned  motor  vehicle  while  being  used 
n  official  business. 

:   .-UTINE  uses  OF  RECORDS  MAINTAINED  IN 
-  .;E  S/STEM,  INCLUDING  CATEGORIES  OF 
.  :^£RS  AND  THE  PURPOSES  OF  SUCH  USES: 

I'hese  records  and  information  in 
I'lK^se  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
Ihf  appropriate  Federal,  State  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Federal  Labor  Relations 
Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  a  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
request,  and  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  a 
Federal  Labor  Relations  Authority 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
(if  a  grant  or  other  benefit. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 


from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

e.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  Records  Management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

f.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

g.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation,  the 
cl.issifying  of  jobs,  or  the  awarding  of  a 
contract,  license,  grant,  or  other  benefit. 

h.  To  disclose  information  to  the 
General  Services  Administration  about 
motor  vehicle  accidents  involving 
Government-owned  or  leased  motor 
vehicles. 

i.  To  disclose  information  to  insurance 
carriers  about  accidents  involving 
privately  owned  motor  vehicles. 

j.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETA'NING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintainted  in  file 
folders  and  on  indexed  application 
cards. 

retrievability: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
secured  area  with  access  limited  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Motor  vehicle  operator  records  are 
maintained  for  three  years  after  the 
separation  of  the  employee  (operator) 


and  are  destroyed  by  shredding  or 
burning. 

Motor  vehicle  accident  reports  are 
maintained  for  six  years  after  the  date 
of  the  report,  except  in  cases  involving 
litigation.  In  cases  involving  litigation, 
records  are  to  be  maintained  for  a 
period  of  seven  years.  Records  to  be 
destroyed  are  destroyed  by  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Administration,  Federal 
Labor  Relations  Authority,  1900  E  Street, 
NW..  Washington.  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
System  Manager. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  an 
amendment  to  their  records  should 
contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  amendment 
also  follow  must  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendment  of 
records  (5  CFR  2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (5  CFR 
2412.5). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  to  whom  the  record 
pertains. 

b.  Federal  Labor  Relations  Authority 
employees  and  other  parties  involved  in 
the  motor  vehicle  accident. 
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c.  Social  Security  Number. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 


employee's  occupational  injury  or 
illness,  including  any  doctors'  or 
investigative  reports  submitted,  and  the 
disposition  of  claims  for  compensation 
filed  under  the  Federal  Employees 
Compensation  Act. 


i.  To  individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance  or 
complaint. 


lurr  nr  tmf 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 
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c.  Witnesses  to  the  accident. 

d.  Police  reports  and  reports  of 
investigations  conducted  by  Federal 
Labor  Relations  Authority  investigators. 

e.  Officials  of  the  Federal  Labor 
Relations  Authority  and  the  General 
Services  Administration. 

FLRA/INTERNAL-IS 

SYSTEM  NAME: 

Pay,  Leave  and  Travel  Records. 

SYSTEM  LOCATION: 

Office  of  Administration.  Federal 
Labor  Relations  Authority,  1900  E  Street. 
NW..  Washington.  D.C.  20424. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Federal  Labor  Relations  Authority. 

CATEGORIES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM: 

This  system  contains  various  records 
relating  to  pay,  leave,  and  travel.  This 
includes  information  such  as:  name, 
date  of  birth,  Social  Security  Number, 
home  address,  grade,  employing 
organization,  timekeeper  number, 
salary,  pay  plan,  number  of  hours 
worked,  leave  accrual  rate,  usage,  and 
balance;  Civil  Service  Retirement 
contributions;  FICA  withholdings; 
F^ederal,  State  and  local  tax 
withholdings:  Federal  Employees'  Croup 
Life  Insurance  withholdings;  Federal 
Employee's  Health  Benefits 
withholdings;  charitable  deductions; 
allotments  to  financial  organizations; 
garnishment  documents;  savings  bond 
allotments;  and  travel  expenses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

31  U.S.C.  66a;  5  U.S.C.  5501.  5535  et 
sag..  5701,  and  6301  el  seq.;  Executive 
Order  9397. 

PURPOSE(S): 

These  records  are  used  to  administer 
the  pay.  leave  and  travel  requirements 
of  the  Federal  Labor  Relations 
Authority.  These  records  may  also  be 
used  to  locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  By  the  Department  of  the  Treasury 
to  issue  checks  and  U.S.  Savings  Bonds. 

b.  By  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness. 

c.  By  state  offices  of  unemployment 
compensation  in  connection  with  claims 


filed  by  former  Federal  Labor  Relations 
Authority  employees  for  unemployment 
compensation. 

d.  By  Federal  Employees  Group  Life 
Insurance  or  Health  Benefits  carriers  in 
connection  with  survivor  annuity  or 
health  benefits  claims  for  records 
reconciliations. 

e.  To  disclose  information  to  the 
Internal  Revenue  Service  and  state  and 
local  tax  authorities. 

f.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  Federal  Labor  Relations 
Authority  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

g.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to  a 
Federal  Labor  Relations  Authority 
determination  concerning  an 
individual's  pay.  leave,  or  tra'vel 
expenses,  to  the  extent  necessary  to 
identify  the  individual,  inform  the  source 
of  the  purpose(s)  of  the  request,  and  to 
identify  the  type  of  information 
requested. 

h.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in  ■ 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
suitability  or  security  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

i.  To  disclose  information  to  the  Office 
of  Management  and  Budget  at  any  stage 
in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

j.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

k.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

1.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

m.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 


function  for  which  the  records  arc 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

n.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

0.  To  disclose  information  to  officials 
of:  the  Merit  Systems  Protection  Board 
(including  the  Office  of  the  Special 
Counsel),  the  Office  of  Personnel 
Management  and  its  General  Counsel 
and  the  Equal  Employment  Opportunity 
Commission  in  performance  of  their 
authorized  duties.  Information  may  also 
be  disclosed  to  the  General  Accounting 
Office  and  the  General  Services  for 
auditing  purposes. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAMING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  loose  leaf  binders  and  on 
cards  and  magnetic  tapes. 

RETRIEVABILITY: 

These  records  are  retrieved  by  the 
names  or  Social  Security  Numbers  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  or  in  a  secured 
facility  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DtSPOSAU 

These  records  are  maintained  for 
varying  periods  of  time,  in  accordance 
with  GSA  General  Records  Schedule  2. 
Disposal  of  manual  records  is  by 
shredding  or  burning;  magnetic  tapes  are 
erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Administration.  Federal 
Labor  Relations  Authority,  1900  E  Street. 
NW.,  Washington,  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  determine 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  System  Manager.  Individuals  must 
furnish  the  following  for  their  records  to 
be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 
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Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

I).  Date  of  birth. 

c.  Social  Security  Number. 


1240  E.  Ninth  Street,  Cleveland.  OH 
44199. 

Federal  Labor  Relations  Authority, 
Federal  Building  &  U.S.  Customs 
House,  Room  170.  721— 19th  Street. 
Denver,  Colorado  80202. 
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c.  Social  Security  Number. 

Individuals  making  inquiries  must 
comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  the  existence  of  records  (5 
CFR  2412.4). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  access  to  records 
about  them  should  contact  the  System 
Manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  requesting  access  must 

comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  access  to  records  (.5  CFR 
2412.5). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  System  Manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name.  ^ 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  requesting  amendment 

must  follow  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  amendment  of  records  (5  CFR 
2412.10). 

RECORD  SOURCE  CATEGORrES: 

Information  in  this  system  of  records 
is  provided  by; 

a.  The  individual  to  whom  the  record 
pertains. 

b.  Federal  Labor  Relations  Authority 
officials  responsible  for  pay,  leave,  and 

ravel  requirements. 

c.  Other  official  personnel  documents 
of  the  Federal  Labor  Relations 
Authority. 

FLRA/lnternal-16  .^^^ 

SVSTEM  NAME: 

Occupational  Injury  and  Illness 
Records. 

SYSTEM  LOCATION: 

Office  of  Director  of  Personnel 
1900  E  Street  NW. 
Washington,  D.C.  20424 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Federal  Labor 
Relations  Authority  employees  who 
have  reported  a  work-related  injury  or 
illness. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  information 
pertaining  to  the  complete  history  of  the 


employee's  occupational  injury  or 
illness,  including  any  doctors'  or 
investigative  reports  submitted,  and  the 
disposition  of  claims  for  compensation 
filed  under  the  Federal  Employees 
Compensation  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7901,  as  further  defined  in 
OMB  Circular  A-72. 

PURPOSE(S): 

The  purpose  of  these  records  is  to 
document  injuries  as  well  as  resultant 
claims. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  ret  ords  may  be  used: 

a.  To  disclose  information  to  Federal 
Labor  Relations  Authority  officials  and 
employees  in  processing  reports  of 
occupational  injury  or  illness  and  claims 
for  compensation  under  the  Federal 
F.mplo\ees  Compensation  Act. 

b.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  analytical  studies  in  support  of 
the  function  for  which  the  records  are 
collected  and  maintained  or  for  related 
workforce  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  .'dentifiers,  in  some  instances 
the  stjler.tion  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  duta 
individiially  inde:ntifiable  by  inference. 

c.  To  the  U.S.  Department  of  Labor  for 
purposes  oi  adjudicating  claims  for 
compensation  under  the  Federal 
Employees  Compensation  Af:t. 

d.  To  the  U.S.  Department  of  Human 
and  Health  Services  in  the 
administration  of  public  heilih  service 
program.s. 

e.  To  a  court  of  competent  jurisdiction 
for  adjudicating  claims  arising  under  the 
Federal  Employees  Compensation  Act. 

f.  To  an  investigator  utilized  by 
FediTj;!  Labor  Relations  Authority  to 
ol;tain  information  relevant  to  a  claim 
arising  under  the  Feder.il  Employees 
Compensation  Act. 

g.  "T'o  the  appropriate  agency,  whether 
Federal,  St.jte,  or  local,  where  there  is 
an  indication  of  a  viol:ition  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatojy  in  nature,  charged  with  the 
responsibility  of  investigating  or 
pro.secu'ir;g  such  violation  or  enforcing 
or  impleiiienting  thi;  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

h.  To  a  congressional  office  from  the 
record  ot  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  a!  the  request  of  that  individual. 


i.  To  individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance  or 
complaint. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  on 
forms  and  related  correspondence. 

RETRIEVABILrrV: 

These  records  are  retrieved 
alphabetically  by  the  name  of  the 
individual  on  whom  the  recordi  are 
maintained. 


SAFEGUARDS: 

These  records  are  maintained  in 
lockable  file  safes.  Access  is  limited  to 
personnel  who  have  a  need  for  access  to 
perform  their  official  functions. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Personnel,  Federal  Labor 
Relations  Authority,  1900  E  Street  NW.. 
Washington,  D.C.  20424. 

NOTIFICATION  PROCEDURE: 

Individuals  inquiring  whether  this 
system  contains  information  about  them 
should  contact  the  System  Manager. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified; 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  making  inquiries  must 

comply  with  the  Federal  Labor  Relations 
Authority's  Privacy  Act  regulations 
regarding  existence  of  records.  (5  CFR 
2412.4) 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  System  Manager. 

Individuals  must  furni;.h  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 
Individuals  wishing  to  request  access 

to  records  must  comply  with  the  Federal 
Labor  Relations  Authority's  Privat  y  Act 
regulations  regarding  access  to  recoids. 
(5  CFR  2412.5) 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request  an 
amendment  to  their  records  should 
contact  the  System  Manager. 
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Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

I).  Date  of  birth. 

c.  Social  Security  Number. 

Individuals  requesting  amendment 
must  also  follow  the  Federal  Labor 
Relations  Authority's  Privacy  Act 
regulations  regarding  amendments  to 
records.  (5  CFR  2412.10) 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by; 

a.  Forms  completed  by  the  emplo\(!C!. 

b.  Witnesses. 

c.  Investigators. 

d.  Employee's  supervisor. 

e.  Claims  examiners  of  the  U.S. 
Department  of  Labor. 

f.  Doctors'  statements. 

Appendixg 

Re<^ianul  OfO'ces: 

Region  I:  Federal  Labor  ReUitions 

Authority.  441  Stuart  Street,  8th  Floor. 
Boston,  My\0211(j. 

Region  II;  Federal  Labor  Relations 

Authority.  Room  241,  26  Federal  Plaza, 
New  York,  NY  10007. 

Region  III;  Federal  Labor  Relations 
Authority,  n3.'t  15th  Street,  NW..  Suite 
300.  Washington.  D.C.  20005. 

Region  IV;  Fetleral  Labor  Relations 
Authority.  Roo.m  501.  .North  Wing, 
1776  Peachtree,  .\'W.,  Atlanta,  C.'\ 
30309. 

Region  V;  Federal  Labor  Relations 
Authority,  Room  1038.  Dirksen 
Federal  Building.  219  South  Dearborn 
Street,  Chicago,  11.  60604 

Region  VI;  Federal  Labor  Relations 
Authority,  Room  450,  Old  Post  Office 
Building,  Brvan  and  Eivay  Street, 
Dallas,  TX  75221, 

Region  VII:  Federal  Labor  Relations 
Authority,  Suite  680,  City  Center 
Square  Building,  1100  Main  Street, 
Kansas  City.  MO  64103. 

Region  VIII;  Federal  Labor  Relations 
Authority,  350  S  Figueroa  Stieet,  10th 
Floor,  Los  Angeles,  CA  90071. 

Region  IX;  Federal  Labor  Relations 
Authority,  450  C<.>lden  Gate  Avenue, 
Room  11408,  P.O.  Box  36016,  San 
Francisco,  CA  94102. 

Area  Offices: 

Federal  Labor  Relations  Authority, 
William  J.  Green  Federal  Building,  600 
Arch  Street,  Room  1424,  Philadelphia, 
PA  19106. 

Federal  Labor  Relations  Authority. 
Room  821,  Federal  Office  Building, 


1240  E.  Ninth  Street,  Cleveland,  OH 
44199. 

Federal  Labor  Relations  Authority, 
Federal  Building  &  U.S.  Customs 
House,  Room  170.  721— 19th  Street, 
Denver,  Colorado  80202. 

|(  K  Oi.i.   JM4(W  ^illll  lZ-J.l-80,  S  4r.  .,m| 
BILLING  CODE  6727-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  230 
[V/H-FRL  1647-7] 


the  Army  acting  through  the  Chief  of 
Engineers  to  issue  permits  specifying 
disposal  sites  in  accordance  with  the 
section  404(b)(1)  Guidelines.  Section 
404(b)(2)  allowed  the  Secretary  to  issue 
permils  otherwise  prohibited  by  the 


the  Corps  in  working  with  the  interim 
final  Guidelines,  have  prompted  a 
revision  of  the  Guidelines.  The  proposed 
revision  attempted  to  reorganize  the 
Guidelines,  to  make  it  clearer  what  had 
to  be  considered  in  evaluating  a 


Wednesday 
December  24,  1980 


Part  IV 


Environmental 
Protection  Agency 

Guidelines  for  Specification  of  Disposal 
Sites  for  Dredged  or  Fill  Material 


W    s 
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Guidelines  related  to  other  section  404 
regulations. 

The  Clean  Water  Act  prohibits  the 
discharge  of  dredged  or  fill  material 
except  in  compliance  with  section  404. 
Section  404  sets  up  a  procedure  for 
issuing  oermits  soecifvinc  discharse 


site,  or  restrict  its  use.  by  following  the 
procedures  set  out  in  section  404(c),  if  he 
determines  that  discharge  would  have 
an  unacceptable  adverse  effect  on  fish 
and  shellfish  areas  (including  spawning 
and  breeding  areas),  municipal  water 
supplies,  wildlife  or  recreation  areas.  He 


of  either  kind  of  violation,  although  they 
may  represent  the  basis  for  particular 
permit  conditions  which  are  violated. 
Under  the  Corps'  procedural  regulations, 
the  Corps  may  accept  an  application  for 
an  after-Lhe-fact  permit,  in  lieu  of 
immediately  commencing  an 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  230 
[V/H-FRL  1647-71 

Guidelines  for  Specification  of 
Disposal  Sites  for  Dredged  or  Fill 
^:aterial 

agency:  Environmental  Protection 

Agency. 

action:  Rule. 


summary:  The  404(b)(1)  Guidelines  are 
the  substantive  criteria  used  in 
evaluating  discharges  of  dredged  or  fill 
material  under  section  404  of  the  Clean 
Water  Act.  These  Guidelines  revise  and 
clarify  the  September  5, 1975  Interim 
final  Guidelines  regarding  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  in  order  to: 

(1)  Reflect  the  1977  Amendments  of 
Section  404  of  the  Clean  Water  Act 
(CWA); 

(2)  Correct  inadequacies  in  the  interim 
final  Guidelines  by  filling  gaps  in 
explanations  of  unacceptable  adverse 
impacts  on  aquatic  ecosystems  and  by 
requiring  documentation  of  compliance 
with  the  Guidelines;  and 

(3)  Produce  a  final  rulemaking 
document. 

ErFECTiVE  date:  These  Guidelines  will 
af  ply  to  all  404  permit  decisions  made 
afer  March  23. 1981.  In  the  case  of  civil 
works  projects  of  the  United  States 
Army  Corps  of  Engineers  involving  the 
discharge  of  dredged  or  fill  material  for 
which  there  is  no  permit  application  or 
permit  as  such,  these  Guidelines  will 
apply  to  all  projects  on  which 
construction  or  dredging  contracts  are 
issued,  or  on  which  dredging  is  initiated 
for  Corps  operations  not  performed 
under  contract,  after  October  1. 1981.  In 
the  case  of  Federal  construction  projects 
meeting  the  criteria  in  section  404(r), 
these  Guidelines  will  apply  to  all 
projects  for  which  a  final  environmental 
impact  statement  is  filed  with  EPA  after 
April  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Krivak.  Director,  Criteria  and 
Standards  Division  (WH-585), 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460, 
telephone  (202)  755-0100. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  section  404  program  for  the 
evaluation  of  permits  for  the  discharge 
of  dredged  or  fill  material  was  originally 
enacted  as  part  of  the  Federal  Water 
Pollution  Control  Amendments  of  1972. 
The  section  authorized  the  Secretary  of 


the  Army  acting  through  the  Chief  of 
Engineers  to  issue  permits  specifying 
disposal  sites  in  accordance  with  the 
section  404(b)(1)  Guidelines.  Section 
404(b)(2)  allowed  the  Secretary  to  issue 
permits  otherwise  prohibited  by  the 
Guidelines,  based  on  consideration  of 
the  economics  of  anchorage  and 
navigation.  Section  404(c)  authorized  the 
Administrator  of  the  Environmental 
Protection  Agency  to  prohibit  or 
withdraw  the  specification  of  a  site, 
upon  a  determination  that  use  of  the  site 
would  have  an  unacceptable  adverse 
effect  on  municipal  watei  supplies, 
shellfish  beds  and  fishery  areas 
(including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 

Under  section  404(b)(1).  the 
Guidelines  are  to  be  based  on  criteria 
comparable  to  those  in  section  403(c)  of 
the  Act,  for  the  territorial  seas, 
contiguous  zone,  and  oceans.  Unlike 
403ic).  404  applies  to  all  waters  of  the 
United  States.  Characteristics  of  waters 
of  the  United  States  vary  greatly,  both 
from  region  to  region  and  within  a 
region.  There  is  a  wide  range  of  size, 
flow,  substrate,  water  quality,  and  use. 
In  addition,  the  matt'rials  to  be 
discharged,  the  methods  of  discharge, 
and  the  activities  associated  with  the 
discha'-ge  also  vary  widely.  These  and 
other  variations  make  it  unrealistic  at 
this  time  to  arrive  at  nunierical  criteria 
or  standards  for  to.xic  or  hazardous 
substances  to  be  applied  on  a 
nationwide  basis.  The  susceptibility  of 
the  aquatic  ecosystem  to  degradation  by 
purely  physical  placement  of  dredged  or 
fill  material  further  complicates  the 
problem  of  arriving  ai  nationwide 
standards.  As  a  result,  the  Guidelines 
concentrate  on  specifying  the  tools  to  be 
used  in  evaluating  and  testing  the 
impact  of  dredged  or  fill  material 
discharges  on  waters  of  the  United 
States  rather  than  on  simply  listing 
numerical  pass-fail  points. 

The  first  section  404(b)(1)  Guidelines 
were  promulgated  by  the  Administrator 
in  interim  final  form  on  September  5, 
1975,  after  consultation  with  the  Corps 
of  Engineers.  Since  promulgation  of  the 
interim  final  Guidelines,  the  Act  has 
been  substantially  amended.  The  Clean 
Water  Act  of  1977  established  a 
procedure  for  transferring  certain 
permitting  authorities  to  the  states, 
exempted  certain  discharges  from  any 
section  404  permit  requirements,  and 
gave  the  Corps  enforcement  authority. 
These  amendemcnts  also  increased  the 
importance  of  the  section  404(b)(1) 
Guidelines,  since  some  of  the 
exemptions  are  based  on  alternative 
ways  of  applying  the  Guidelines.  These 
changes,  plus  the  experience  of  EPA  and 


the  Corps  in  working  with  the  interim 
final  Guidelines,  have  prompted  a 
revision  of  the  Guidelines.  The  proposed 
revision  attempted  to  reorganize  the 
Guidelines,  to  make  it  clearer  what  had 
to  be  considered  in  evaluating  a 
discharge  and  what  weight  should  be 
given  to  such  considerations.  The 
proposed  revision  also  tightened  up  the 
requirements  for  the  permitting 
authority's  documentation  of  the 
application  of  the  Guidelines. 

After  extensive  consultation  with  the 
Corps,  the  proposed  revisir.ns  were  put 
out  for  public  comm.eni  (44  FR  54222, 
September  18, 1979).  EPA  has  reviewed, 
and,  after  additional  consullation  with 
the  Corps,  revised  !ne  propc^sai  in  light 
of  these  commenis.  This  preamble 
addresses  the  significant  comments 
received,  explains  the  chan'.,'i'S  made  in 
the  regulation,  and  attempts  to  clear  up 
some  misunderstanding,s  which  werf; 
revealed  by  the  comments.  Ryspon..e  to 
Significant  Comments 

Regulation  Versus  Guideline 

A  number  of  commen'nrs  chjected  to 
the  proposed  Guidelines  on  the-  grounds 
that  they  were  too  "regulatory."  Those 
commenters  argued  that  the  lorrn 
"guidelines"  which  appea.'-s  in  si!':lion 
404(bj(l)  requires  h  document  with  less 
binding  effect  than  a  regulation.  FP.X 
disagrees.  The  Clean  Water  Ac:  Joes 
not  use  the  word  "guideline"  to 
distinguish  advisory  iniormation  liom 
regulatory  requirements.  Section 
404(b)(2)  clearly  demonstrates  that 
Congress  contemplated  that  dischar«i.'S 
could  be  "prohibited"  by  the  Guidelines. 
Section  403  (which  is  a  model  for  the  404 
(b)(1)  Guidelines)  also  provides  for 
"guidelines"  which  are  clearly 
regulatory  in  nature.  Consequently,  we 
have  not  changed  the  regulation  to  mako 
it  simply  advisory.  Of  course,  as  the 
regulation  itself  makes  clear,  a  certain 
amount  of  flexibility  is  still  intended. 
For  exam.ple.  while  the  ultimate 
conditions  of  compliance  are 
"regulatory",  the  Guidelines  allow  some 
room  for  judgment  in  determining  what 
must  be  done  to  arrive  at  a  conclusion 
that  those  conditions  have  or  have  not 
been  met.  See,  for  example,  §  230.6  and 
§  230.60,  and  introductory  sentence  in 
§  230.10. 

Statutory  Scheme  and  How  the 
Guidelines  Fit  Into  It 

A  number  of  commenters  with 
objections  appeared  confused  about 
EPA's  role  in  the  section  404  program. 
Some  wondered  why  EPA  was  issuing 
Guidelines  since  EPA  could  stop  an 
unacceptable  discharge  under  section 
404(c).  Others  were  uncertain  how  the 
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We  have  selected  the  second  option 
because  this  approach  ensures  that 
needed  improvements  to  the  Guidelines 
are  made  effective  at  the  earliest 
possible  date,  it  gives  the  public  ample 
opportunity  to  comment  on  the  revised 
tpstino  section,  and  it  maintains  the  1975 


permits  where  environmental  concerns 
make  it  appropriate.  For  example, 
cumulative  impacts  may  turn  out  to  be 
more  serious  than  predicted.  This 
regulation  is  not  intended  to  establish 
the  procedures  for  issuance  of  General 
permits.  That  is  the  responsibility  of  the 


Guidelines  that  toxic  pollutants  on  the 
section  307(a)(1)  list  are  present  in  the 
aquatic  environment  unless 
demonstrated  not  to  be,  and  that  such 
pollutants  are  biologically  available 
unless  demonstrated  otherwise.  These 
commenters  argued  that  rebutting  these 
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Guidelines  related  to  other  section  404 
regulations. 

The  Clean  Water  Act  prohibits  the 
discharge  of  dredged  or  fill  material 
except  in  compliance  with  section  404. 
Section  404  sets  up  a  procedure  for 
issuing  permits  specifying  discharge 
sites.  Certain  discharges  (e.g.  emergency 
repairs,  certain  farm  and  forest  roads, 
and  other  discharges  identified  in 
sections  404(f)  and  (rj)  are  exempted 
from  the  permit  requirements.  The 
permitting  authority  (either  the  Corps  of 
Engineers  or  an  approved  State 
program)  approves  discharges  at 
particular  sites  through  application  of 
the  section  404(b)(1)  Guidelines,  which 
are  the  substantive  criteria  for  dredged 
and  fill  material  discharges  under  the 
Clean  Water  Act.  The  Corps  also 
conducts  a  Public  Interest  Review, 
which  ensures  that  the  discharge  will 
comply  with  the  applicable 
requirements  of  other  statutes  and  be  in 
the  public  interest.  The  Corps  or  the 
State,  as  the  case  may  be,  must  provide 
an  opportunity  for  a  public  hearing 
before  making  its  decision  whether  to 
approve  or  deny.  If  the  Corps  concludes 
that  the  discharge  does  not  comply  with 
the  Guidelines,  it  may  still  issue  the 
permit  under  404(b)(2)  if  it  concludes 
that  the  economics  of  navigation  and 
anchorage  warrant.  Section  404(b)(2) 
gives  the  Secretary  a  limited  authority  to 
issue  permits  prohibited  by  the 
Guidelines:  it  does  not,  as  some 
commenters  suggested,  require  the 
Guidelines  to  consider  the  economics  of 
navigation  and  anchorage.  Conversely, 
because  of  404(b)(2),  the  fact  that  a  - 
discharge  of  dredged  material  does  not 
comply  with  the  Guidelines  does  not 
mean  that  it  can  never  be  permitted.  The 
Act  recognizes  the  concerns  of  ports  in 
section  404(b)(2),  not  404(b)(1).  Many 
readers  apparently  misunderstood  this 
point. 

EPA's  role  under  section  404  is 
several-fold.  First.  EPA  has  the 
responsibility  for  developing  the 
404(b)(1)  Guidelines  in  conjunction  with 
the  Corps.  Second.  EPA  reviews  permit 
applications  and  gives  its  comments  (if 
any)  to  the  permitting  authority.  The 
Corps  may  issue  a  permit  even  if  EPA 
comments  adversely,  after  consultation 
takes  place.  In  the  case  of  state 
programs,  the  State  director  may  not 
issue  a  permit  over  EPA's  unresolved 
objection.  Third,  EPA  has  the 
responsibility  for  approving  and 
overseeing  State  404  programs.  In 
addition,  EPA  has  enforcement 
responsibilities  under  section  309. 
Finally,  under  either  the  Federal  or  State 
program,  the  Administrator  may  also 
prohibit  the  specification  of  a  discharge 


site,  or  restrict  its  use,  by  following  the 
procedures  set  out  in  section  404(c).  if  he 
determines  that  discharge  would  have 
an  unacceptable  adverse  effect  on  fish 
and  shellfish  areas  (including  spawrning 
and  breeding  areas),  municipal  water 
supplies,  wildlife  or  recreation  areas.  He 
may  do  so  in  advance  of  a  planned 
discharge  or  while  a  permit  application 
is  being  evaluated  or  even,  in  unusual 
circumstances,  after  issuance  of  a 
permit.  (See  preamble  to  40  CFR  Part 
231,  44  FR  58076.  October  9. 1979.)  If  the 
Administrator  uses  404(c).  he  may  block 
the  issuance  of  a  permit  by  the  Corps  or 
a  State  404  program.  Where  the 
Administrator  has  exercised  his  section 
404(c)  authority  to  prohibit,  withhold,  or 
restrict  the  specification  of  a  site  for 
disposal,  his  action  may  not  be 
overridden  under  section  404(b)(2).  The 
fact  that  EPA  has  404(c)  authority  does 
not  lessen  EPA's  responsibility  for 
developing  the  404(b)(1)  Guidelines  for 
use  by  the  permitting  authority.  Indeed, 
if  the  Guidelines  are  properly  applied. 
EPA  will  rarely  have  to  use  its  404(c) 
veto. 

The  Clean  Water  Act  provides  for 
several  uses  of  the  Guidelines  in 
addition  to  the  individual  permit 
application  review  process  described 
above.  For  example,  the  Corps  or  an 
approved  state  may  issue  General 
permits  for  a  category  of  similar 
activities  where  it  determines,  on  the 
basis  of  the  404(b)(1)  Guidelines,  that 
the  activities  will  cause  only  minimal 
adverse  environmental  effects  both 
individually  and  cumulatively  (Section 
404(e)  and  (g)(1)).  In  addition,  some  of 
the  exemptions  from  the  permit 
requirements  involve  application  of  the 
Guidelines.  Section  404(r)  exempts 
discharges  associated  with  Federal 
construction  projects  where,  among 
other  things,  there  is  an  Environmental 
Impact  Statement  which  considers  the 
404(b)(1)  Guidelines.  Section  404(f)(1)(F) 
exempts  discharges  covered  by  best 
management  practices  (BMP's) 
approved  under  section  208(b)(4)(B)  and 
(c),  the  approval  of  which  is  based  in 
part  on  consistency  with  the  404(b)(1) 
Guidelines. 

Several  commenters  asked  for  a 
statement  on  the  applicability  of  the 
Guidelines  to  enforcement  procedures. 
Under  sections  309,  404(h)(1)(G),  and 
404(s),  EPA,  approved  States,  and  the 
Corps  all  play  a  role  in  enforcing  the 
section  404  permit  requirements. 
Enforcement  actions  are  appropriate 
when  someone  is  discharging  dredged  or 
fill  material  without  a  required  permit, 
or  violates  the  terms  and  conditions  of  a 
permit.  The  Guidelines  as  such  are 
generally  irrelevant  to  a  determination 


of  either  kind  of  violation,  although  they 
may  represent  the  basis  for  particular 
permit  conditions  which  are  violated. 
Under  the  Corps'  procedural  regulations, 
the  Corps  may  accept  an  application  for 
an  after-the-fact  permit,  in  lieu  of 
immediately  commencing  an 
enforcement  action.  Such  after-the-fact 
permits  may  be  issued  only  if  they 
comply  with  the  404(b)(1)  Guidelines  as 
well  as  other  requirements  set  out  in  the 
Corps'  regulations.  Criteria  and 
procedures  for  exercising  the  various 
enforcement  options  are  outside  the 
scope  of  the  section  404(b)(1) 
Guidelines. 

Some  commenters  suggested  that  we 
either  include  specific  permit  processing 
procedures  or  that  we  cross-reference 
regulations  containing  them.  Such 
procedures  are  described  in  33  CFR  Part 
320-327  (Corps'  procedures)  and  in  40 
CFR  Part  122-124  (minimum  State 
procedures).  When  specific  State  404 
programs  are  approved,  their  regulations 
should  also  be  consulted. 

How  Future  Changes  in  the  Testing 
Provision  Relate  to  Promulgation  of  This 
Final  Rule 

The  September  18, 1979.  proposal 
contained  testing  provisions  which  were 
essentially  the  same  as  those  in  the 
Interim  Final  regulations.  The  Preamble 
to  that  proposal  explained  that  it  was 
our  intention  to  propose  changes  in  the 
testing  provisions,  but  that  a  proposal 
was  not  yet  ready.  Consequently,  while 
we  have  been  revising  the  rest  of  the 
Guidelines,  we  have  also  been  working 
on  a  proposal  for  reorganizing  and 
updating  the  testing  provisions.  Now 
that  we  have  finalized  the  rest  of  the 
Guidelines,  two  options  are  available  to 
us.  First,  we  could  delay  issuing  any 
final  revisions  to  our  1979  proposal  until 
we  could  propose  a  revised  testing 
package,  consider  comments  on  it.  and 
finalize  the  testing  provisions.  We  could 
then  put  together  the  Guidelines  and  the 
revised  testing  section  in  one  final 
regulation.  The  1975  interim  final 
Guidelines  would  apply  in  their  entirety 
untd  then.  Second,  we  could  publish  the 
final  Guidelines  (with  the  1975  testing 
provisions)  and  simultaneously  propose 
changes  to  the  testing  provision.  It  is  our 
present  belief  that  proposed  changes  to 
the  testing  provision  would  not  affect 
the  rest  of  the  Guidelines,  but  the  public 
would  be  allowed  to  comment  on  any 
inconsistencies  it  saw  between  the  rest 
of  the  Guidelines  and  the  testing 
proposal.  Then,  when  the  comments  to 
the  testing  proposal  had  been 
considered,  we  would  issue  a  new  final 
regulation  incorporating  both  the 
previously  promulgated  final  Guidelines 
and  the  final  revised  testing  provision. 
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practicable  alternatives  were  available 
in  non-aquatic  areas  to  achieve  the 
basic  purposes  of  the  proposal.  We  still 
support  this  goal,  but  we  have  changed 
the  water-dependency  test  to  better 
achieve  it. 


In  addition,  the  1975  provision 
effectively  created  a  special, 
irrebuttable  presumption  that 
alternatives  to  wetlands  were  always 
less  damaging  to  the  aquatic  ecosystem. 
Because  our  experience  and  the 


misunderstanding  of  what  the  proposed 
alternatives  analysis  required. 
Therefore,  we  have  decided  to  clarify 
the  regulation,  but  have  not  changed  its 
basic  thrust. 
Section  403(c)  clearly  requires  that 
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We  have  selected  the  second  option 
because  this  approach  ensures  that 
needed  improvements  to  the  Guidelines 
are  made  effective  at  the  earliest 
possible  date,  it  gives  the  public  ample 
opportunity  to  comment  on  the  revised 
testing  section,  and  it  maintains  the  1975 
testing  requirements  in  effect  during  the 
interim  which  would  be  the  case  in  any 
event. 

Guideline  Organization 

Many  readers  objected  to  the  length 
and  complexity  of  the  Guidelines.  We 
have  substantially  reorganized  the 
regulation  to  eliminate  duplicative 
material  and  to  provide  a  more  logical 
sequence.  These  changes  should  make  it 
easier  for  applicants  to  understand  the 
criteria  and  for  State  and  Corps  permit 
evaluators  and  the  Administrator  to 
apply  the  criteria.  Throughout  the 
document,  we  have  also  made  numerous 
minor  language  changes  to  improve  the 
clarity  of  the  regulations,  often  at  the 
suggestion  of  commenters. 

Following  general  introductory 
material  and  the  actual  compliance 
requirements,  the  regulations  are  now 
organized  to  more  closely  follow  the 
steps  the  permitting  authority  will  take 
in  arriving  at  his  ultimate  decision  on 
compliance  with  the  Guidelines. 

By  reorganizing  the  Guidelines  in  this 
fashion,  we  were  also  able  to  identify 
and  eliminate  duplicative  material.  For 
example,  the  proposed  Guidelines  listed 
ways  to  minimize  impacts  in  many 
separate  sections.  Since  there  was 
substantial  overlap  in  the  specific 
methods  suggested  in  those  sections,  we 
consolidated  them  into  new  Subpart  H. 
Other  individual  sections  have  been 
made  more  concise.  In  addition,  we 
have  decreased  the  number  of 
comments,  moving  them  to  the  Preamble 
or  making  them  part  of  the  Regulation, 
as  appropriate. 

General  Permits 

When  issued  after  proper 
consideraiion  of  the  Guidelines,  General 
permits  are  a  useful  tool  in  protecting 
the  environment  with  a  minimum  of  red 
tape  and  delay.  We  expect  that  their  use 
will  expand  in  the  future. 

Some  commenters  were  confused 
about  how  General  permits  work.  A 
General  permit  will  be  issued  only  after 
the  permitting  authority  has  applied  the 
Guidelines  to  the  class  of  discharges  to 
be  covered  by  the  permit.  Therefore, 
there  is  no  need  to  repeat  the  process  at 
the  time  a  particular  discharge  covered 
by  the  permit  takes  place.  Of  course, 
under  both  the  Corps'  regulations  and 
EPA's  regulations  for  State  programs. 
the  permitting  authority  may  suspend 
General  permits  or  require  individual 


permits  where  environmental  concerns 
make  it  appropriate.  For  example, 
cumulative  impacts  may  turn  out  to  be 
more  serious  than  predicted.  This 
regulation  is  not  intended  to  establish 
the  procedures  for  issuance  of  General 
permits.  That  is  the  responsibility  of  the 
permitting  authority  in  accordance  with 
the  requirements  of  section  404. 

Burden  of  Proof 

A  number  of  commenters  objected  to 
the  presumption  in  the  regulations  in 
general,  and  in  proposed  §  230.1(c)  in 
particular,  that  dredged  or  fill  material 
should  not  be  discharged  unless  it  is 
demonstrated  that  the  planned 
discharge  meets  the  Guidelines.  These 
commenters  thought  that  it  was  unfair 
and  inconsistent  with  section  404(c)  of 
the  Act. 

We  disagree  with  these  objections, 
and  have  retained  the  presumption 
against  discharge  and  the  existing 
burden  of  proof.  However,  the  section 
has  been  rewritten  for  clarity. 

The  Clean  Water  Act  itself  declares  a 
national  goal  to  be  the  elimination  of  the 
discharge  of  pollutants  into  the 
navigable  waters  (section  101(a)(1)). 
This  goal  is  implemented  by  section  301. 
which  states  that  such  discharges  are 
unlawful  except  in  compliance  with, 
inter  alia,  section  404.  Section  404  in 
turn  authorizes  the  permitting  authority 
to  allow  discharges  of  dredged  or  fill 
material  if  they  comply  with  the 
404(b)(1)  Guidelines.  The  statutory 
scheme  makes  it  clear  that  discharges 
shall  not  take  place  until  they  have  been 
found  acceptable.  Of  course,  this  finding 
may  be  made  through  the  General 
permit  process  and  the  statutory 
exemptions  as  well  as  through 
individual  permits. 

The  commenters  who  argued  that 
section  404(c)  shifts  the  usual  burden  to 
the  EPA  Administrator  misunderstood 
the  relationship  between  section  404(c) 
and  the  permitting  process.  The 
Administrator's  authonty  to  prohibit  or 
restrict  a  site  under  section  404(c) 
operates  independently  of  the  Secretary 
of  the  Army's  permitting  aulharity  in 
404(a).  The  Administrator  may  use 
404(c)  whether  or  not  a  permit 
application  is  pending.  Conversely,  the 
Secretary  may  deny  a  permit  on  the 
basis  of  the  Guidelines,  whether  or  not 
EPA  initiates  a  404(c)  proceeding.  If  the 
Administrator  uses  his  404(c)  "veto," 
then  he  does  have  the  burden  to  justify 
his  action,  but  that  burden  does  not 
come  into  play  until  he  begins  a  404(c) 
proceeding  (See  40  CFR  Part  231). 

Toxic  Pollutants 

Many  commenters  objected 
strenuously  to  the  presumptions  in  the 


Guidelines  that  toxic  pollutants  on  the 
section  307(a)(1)  list  are  present  in  the 
aquatic  environment  unless 
demonstrated  not  to  be,  and  that  such 
pollutants  are  biologically  available 
unless  demonstrated  otherwise.  These 
commenters  argued  that  rebutting  these 
presumptions  could  involve  individual 
testing  for  dozens  of  substances  every 
time  a  discharge  is  proposed,  imposing 
an  onerous  task. 

The  proposed  regulation  attempted  to 
avoid  unnecessary  testing  by  providing 
that  when  the  §  230.22(b)  "reason  to 
believe"  process  indicated  that  toxics 
were  not  present  in  the  discharge 
material,  no  testing  was  required.  On 
the  other  hand,  contaminants  other  than 
toxics  required  testing  if  that  same 
"reason  to  believe"  process  indicated 
they  might  be  present  in  the  discharge 
material.  This  is  in  fact  a  distinction 
without  a  difference.  In  practical 
application,  toxic  and  non-toxic 
contaminants  are  treated  the  same;  if 
either  may  be  there,  tests  are  performed 
to  get  the  information  for  the 
determinations;  if  it  is  believed  they  are 
not  present,  no  testing  is  done.  Because 
the  additional  presumption  for  toxics 
did  not  actually  serve  a  purpose,  and 
because  it  was  a  possible  source  of 
confusion,  we  have  eliminated  it,  and 
now  treat  "toxics"  and  other 
contaminants  ahke,  under  the  "reason  to 
believe  lest"  (§  230.60).  We  have 
provided  in  §  230.3  a  definition  of 
"contaminants"  which  encompasses  the 
307(a)(1)  toxics. 

Water  Dependency 

One  of  the  provisions  in  the  proposed 
Guidelines  which  received  the  most 
objections  was  the  so-called  "water 
dependency  test '  in  the  proposed 
§  230.10(e).  This  provision  imposed  an 
additional  requirement  on  fills  in 
wetlands  associated  with  non-water 
dependent  activities,  namely  a  showing 
that  the  activity  was  "necessary."  Many 
environmentalists  objected  to  what  they 
saw  as  a  substantial  weakening  of  the 
1975  version  of  the  water  dependency 
test.  Industry  and  development-oriented 
groups,  on  the  other  hand,  objected  to 
the  "necessary"  requirement  because  it 
was  too  subjective,  and  to  the  provision 
as  a  whole  to  the  extent  that  it  seemed 
designed  to  block  discharges  in 
wetlands  automatically, 

We  have  reviewed  the  water 
dependency  test,  its  original  purpose, 
and  its  relationship  to  the  rest  of  the 
Guidelines  in  light  of  these  comments. 
The  original  purpose,  which  many 
commenters  commended,  was  to 
recognize  the  special  values  of  wetlands 
and  to  avoid  their  unnecessary 
destruction,  particularly  when 
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alternative  need  not  be  considered  to 
have  "less  adverse"  impact. 

Several  commenters  questioned  the 
legal  basis  for  requiring  the  permitting 
authority  to  select  the  least  damaging 


clear  that  where  alternatives  have  been 
reviewed  under  another  process,  the 
permitting  authority  shall  consider  such 
analysis.  However,  if  the  prior  analysis 
is  not  as  complete  as  the  alternatives 
analv.si.s  reouired  under  the  Guidelines, 


definition  of  "waters  of  the  United 
States"  because  it  was  allegedly  outside 
the  scope  of  the  Clean  Water  Act  or  of 
the  Constitution  or  because  it  was  not 
identical  to  the  Corps'  definition.  VVe 
have  retained  the  proposed  definition 
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practicable  alternatives  were  available 
in  non-aquatic  areas  to  achieve  the 
basic  purposes  of  the  proposal.  We  still 
support  this  goal,  but  we  have  changed 
the  water-dependency  test  to  better 
achieve  it. 

First,  we  agree  with  the  comments 
from  both  sides  that  the  "necessary"  test 
imposed  by  the  1979  proposal  is  not 
likely  to  be  workable  in  practice,  and 
may  spawn  more  disputes  than  it  settles. 
However,  if  the  "necessary"  test  is 
simply  deleted,  section  230.10(e)  does 
not  provide  any  special  recognition  of  or 
protection  for  wetlands,  and  thus 
defeats  its  purpose.  Furthermore,  even  if 
the  "necessary"  test  were  retained,  the 
prtjvision  applies  only  to  discharges  of 
fill  material,  not  discharges  of  dredged 
material,  a  distinction  which  lessens  the 
effectiveness  of  the  provision.  Thus,  we 
have  decided,  in  accordance  with  the 
comments,  that  the  proposal  is 
unsatisfactory. 

We  have  therefore  decided  to  focus 
on,  round  out.  and  strengthen  the 
approach  of  the  so-called  "water 
dependency"  provision  of  the  1975 
regulation.  We  have  rejected  the 
suggestion  that  we  simply  go  back  to  the 
1975  language,  in  part  because  it  would 
not  mesh  easily  with  the  revised  general 
provisions  of  the  Guidelines.  Instead, 
our  revised  "water  dependency" 
provision  creates  a  presumption  that 
there  are  practicable  alternatives  to 
"non-water  dependent"  discharges 
proposed  for  special  aquatic  sites.  "Non- 
water  dependent"  discharges  are  those 
associated  with  activities  which  do  not 
require  access  or  proximity  to  or  siting 
within  the  special  aquatic  site  to  fulfill 
their  basic  purpose.  An  example  is  a  fill 
to  create  a  restaurant  site,  since 
restaurants  do  not  need  to  be  in 
wetlands  to  fulfill  their  basic  purpose  of 
feeding  people.  In  the  case  of  such 
activities,  it  is  reasonable  to  assume 
there  will  generally  be  a  practicable  site 
available  upland  or  in  a  less  vulnerable 
part  of  the  aquatic  ecosystem.  The  mere 
fact  that  an  alternative  may  cost 
somewhat  more  does  not  necessarily 
mean  it  is  not  practicable  (see 
§  230.10(a)(2)  and  discussion  below). 
Because  the  applicant  may  rebut  the 
presumption  through  a  clear  showing  in 
a  given  case,  no  unreasonable  hardship 
should  be  worked.  At  the  same  time, 
this  presumption  should  have  the  effect 
of  forcing  a  hard  look  at  the  feasibility 
of  using  environmentally  preferable 
sites.  This  presumption  responds  to  the 
overwhelming  number  of  commenters 
who  urged  us  to  retain  a  water 
depend&ncy  test  to  discourage 
avoidable  discharges  in  wetlands. 


In  addition,  the  1975  provision 
effectively  created  a  special, 
irrebuttable  presumption  that 
alternatives  to  wetlands  were  always 
less  damaging  to  the  aquatic  ecosystem. 
Because  our  experience  and  the 
comments  indicate  that  this  is  not 
always  the  case,  and  because  there 
could  be  substantial  impacts  on  other 
elements  of  the  environment  and  only 
minor  impacts  on  wetlands,  we  have 
chosen  instead  to  impose  an  explicit,  but 
rebuttable,  presumption  that 
alternatives  to  discharges  in  special 
aquatic  sites  are  less  damaging  to  the 
aquatic  ecosystem  and  are 
environmentally  preferable.  Of  course, 
the  general  requirement  that  impacts  on 
the  aquatic  ecosystem  not  be 
unacceptable  also  applies.  The 
legislative  history  of  the  Clean  Water 
Act,  Executive  Order  11990,  and  a  large 
body  of  scientific  information  support 
this  presumption. 

Apart  from  the  fact  that  it  may  be 
rebutted,  this  second  presumption 
reincorporates  the  key  elements  of  the 
1975  provision.  Moreover,  if  strengthens 
it  because  the  recognition  of  the  special 
environmental  role  of  wetlands  now 
applies  to  all  discharges  in  special 
aquatic  sites,  whether  of  dredged  or  fill 
material,  and  whether  or  not  water 
dependent.  At  the  same  time,  this 
presumption,  like  the  first  one  described 
above,  retains  sufficient  flexibility  to 
reflect  the  circumstances  of  unusual 
cases. 

Consistent  with  the  general  burden  of 
proof  under  these  Guidelines,  where  an 
applicant  proposes  to  discharge  in  a 
special  aquatic  site  it  is  his 
responsibility  to  persuade  the  permitting 
authority  that  both  of  these 
presumptions  have  clearly  been  rebutted 
in  order  to  pass  the  alternatives  portion 
of  these  Guidelines. 

Therefore,  we  believe  that  the  new 
§  230.10(a)(3),  which  replaces  proposed 
230.10(e),  will  give  special  protection  to 
wetlands  and  other  special  aquatic  sites 
regardless  of  material  discharged,  allay 
industry's  concerns  about  the 
"necessary"  test,  recognize  the 
possibility  of  impacts  on  air  and  upland 
systems,  and  acknowledge  the 
variability  among  aquatic  sifes  and 
discharge  activities. 

Alternatives 

Some  commenters  objected  at  length 
to  the  scope  of  alternatives  which  the 
Guidelines  require  to  be  considered,  and 
to  the  requirement  that  a  permit  be 
denied  unless  the  least  harmful  such 
alternative  were  selected.  Others  wrote 
to  urge  us  to  retain  these  requirements. 
In  our  judgment,  a  number  of  the 
objections  were  based  on  a 


misunderstanding  of  what  the  proposed 
alternatives  analysis  required. 
Therefore,  we  have  decided  to  clarify 
the  regulation,  but  have  not  changed  its 
basic  thrust. 

Section  403(c)  clearly  requires  that 
alternatives  be  considered,  and  provides 
the  basic  legal  basis  for  our  requirement. 
While  the  statutory  provision  leaves  the 
Agency  some  discretion  to  decide  how 
alternatives  are  to  be  considered,  we 
believe  that  the  policies  and  goals  of  the 
Act,  as  well  as  the  other  authorities 
cited  in  the  Preamble  to  the  proposed 
Guidelines,  would  be  best  served  by  the 
approach  we  have  taken. 

First,  we  emphasize  that  the  only 
alternatives  which  must  be  considered 
are  practicable  alternatives.  What  is 
practicable  depends  on  cost,  technical, 
and  logistic  factors.  We  have  changed 
the  word  "economic"  to  "cost".  Our 
intent  is  to  consider  those  alternatives 
which  are  reasonable  in  terms  of  the 
overall  scope/cost  of  the  proposed 
project.  The  term  economic  might  be 
construed  to  include  consideration  of 
the  applicant's  financial  standing,  or 
investment,  or  market  share,  a 
cumbersome  inquiry  which  is  not 
necessarily  material  to  the  objectives  of 
the  Guidelines.  We  consider  it  implicit 
that,  to  be  practicable,  an  alternative 
must  be  capable  of  achieving  the  basic 
purpose  of  the  proposed  activity. 
Nonetheless,  we  have  made  this  explicit 
to  allay  widespread  concern.  Both 
"internal"  and  "external "  alternatives, 
as  described  in  the  September  18. 1979 
Preamble,  must  satisfy  the  practicable 
test.  In  order  for  an  "external" 
alternative  to  be  practicable,  it  must  be 
reasonably  available  or  obtainable. 
However,  the  mere  fact  of  ownership  or 
lack  thereof,  does  not  necessarily 
determine  reasonable  availability.  Some 
readers  were  apparently  confused  by 
the  Preamble  to  the  Proposed 
Regulation,  which  referred  to  the  fact 
the  National  Environmental  Policy  Act 
(.N'EPA)  may  require  consideration  of 
courses  of  action  beyond  the  authority 
of  the  agency  involved.  We  did  not 
mean  to  suggest  that  the  Guidelines 
were  necessarily  imposing  such  a 
requirement  on  private  individuals  but, 
rather,  to  suggest  that  what  we  were 
requiring  was  well  within  the 
alternatives  analyses  required  by  NEPA. 

Second,  once  these  practicable 
alternatives  have  been  identified  in  this 
fashion,  the  permitting  authority  should 
consider  whether  any  of  them,  including 
land  disposal  options,  are  less 
environmentally  harmful  than  the 
proposed  discharge  project.  Of  course, 
where  there  is  no  significant  or  easily 
identifiable  difference  in  impact,  the 
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discharge  which  will  create  fast  lands, 
the  permitting  authority  should  consider, 
in  addition  to  the  direct  effects  of  the  fill 
inself,  the  effects  on  the  aquatic 
environment  of  any  reasonably 

fnrpc^pphlp  artivitipQ  \n  Sp  rnnHiirfpH 


in  jurisdictional  determinations.  As  we 
develop  such  materials,  we  will  make 
them  available  to  the  public. 

Other  commenters  suggested  that  we 
expand  the  list  of  examples  in  the 
second  sentence  of  the  wetland 


imposed  deadline.  EPA  issued  final 
Consolidated  Permit  Regulations  while 
the  404(b)(1)  Guidelines  rulemaking  was 
still  pending.  These  Consolidated  Permit 
Regulations -contained  a  new  definition 
of  fill  material  which  eliminated  the 
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alternative  need  not  be  considered  to 
have  "less  adverse"  impact. 

Several  commenters  questioned  the 
legal  basis  for  requiring  the  permitting 
authority  to  select  the  least  damaging 
alternative.  (The  use  of  the  term  "select" 
may  have  been  misleading.  Strictly 
speaking,  the  permitting  authority  does 
not  select  anything;  he  denies  the  permit 
if  the  guidelines  requirements  have  not 
been  complied  with.)  As  mentioned 
above,  the  statute  leaves  to  EPA's 
discretion  the  exact  implementation  of 
the  alternative  requirement  in  section 

403  of  the  Act.  In  large  part,  the 
approach  taken  by  these  regulations  is 
very  similar  to  that  taken  by  the  recent 
section  403(c)  regulations  (45  FR  65942, 
October  3, 1980).  There  is  one  difference; 
the  Guidelines  always  prohibit 
discharges  where  there  is  a  practicable, 
less  damaging  alternative,  while  the 
section  403(c)  regulations  only  apply  this 
prohibition  in  some  cases.  This 
difference  reflects  the  wide  range  of 
water  systems  subject  to  404  and  the 
extreme  sensitivity  of  many  of  them  to 
physical  destruction.  These  waters  form 
a  priceless  mosaic.  Thus,  if  destruction 
of  an  area  of  waters  of  the  United  States 
may  reasonably  be  avoided,  it  should  be 
avoided.  Of  course,  where  a  category  of 

404  discharges  is  so  minimal  in  its 
effects  that  it  has  been  placed  under  a 
general  permit,  there  is  no  need  to 
perform  a  case-by-case  alternatives 
analysis.  This  feature  corresponds,  in  a 
sense,  to  the  category  of  discharges 
under  section  403  for  which  no 
alternatives  analysis  is  required. 

Third,  some  commenters  were 
concerned  that  the  alternative 
consideration  was  unduly  focused  on 
water  quality,  and  that  a  better 
alternative  firom  a  water  quality 
standpoint  might  be  less  desirable  from, 
say,  an  air  quality  point  of  view.  This 
concern  overlooks  the  explicit  provision 
that  the  existence  of  an  alternative 
which  is  less  damaging  to  the  aquatic 
ecosystem  does  not  disqualify  a 
discharge  if  that  alternative  has  other 
significant  adverse  environmental 
consequences.  This  last  provision  gives 
the  permitting  authority  an  opportunity 
to  take  into  account  evidence  of  damage 
to  other  ecosystems  in  deciding  whether 
there  is  a  "better"  alternative. 

Fourth,  a  number  of  commenters  were 
concerned  that  the  Guidelines  ensure 
coordination  with  planning  processes 
under  the  Coastal  Zone  Management 
Act.  §  208  of  the  CWA,  and  other 
programs.  We  agree  that  where  an 
adequate  alternatives  analysis  ha» 
already  been  developed,  it  would  be 
wasteful  not  to  incorporate  it  into  the 
404  proces*.  New  §  230.10(a)(5)  makes  it 


clear  that  where  alternatives  have  been 
reviewed  under  another  process,  the 
permitting  authority  shall  consider  such 
analysis.  However,  if  the  prior  analysis 
is  not  as  complete  as  the  alternatives 
analysis  required  under  the  Guidelines, 
he  must  supplement  it  as  needed  to 
determine  whether  the  proposed 
discharge  complies  with  the  Guidelines. 
Section  230.10(a)(4)  recognizes  that  the 
range  of  alternatives  considered  in 
NEPA  documents  will  be  sufficient  for 
section  404  purposes,  where  the  Corps  is 
the  permitting  authority.  (However,  a 
greater  level  of  detail  may  be  needed  in 
particular  cases  to  be  adequate  for  the 
404(b)(1)  Guidelines  analysis.)  This 
distinction  between  the  Corps  and  State 
permitting  authorities  is  based  on  the 
fact  that  it  is  the  Corps'  policy,  in 
carrying  out  its  own  NEPA 
responsibilities,  to  supplement  (  or 
require  a  supplement  to)  a  lead  agency's 
environmental  assessment  or  impact 
statement  where  such  document  does 
not  contain  sufficient  information.  State 
permitting  agencies,  on  the  other  hand, 
are  not  subject  to  NEPA  in  this  manner. 

We  have  moved  proposed 
§  230.10(a)(1)  (iii),  concerning  "other 
particular  volumes  and  concentrations 
of  pollutants  at  other  specific  rates", 
from  the  list  of  alternatives  in  §  230.10  to 
Subpart  H.  Minimizing  Adverse  Effects, 
because  if  more  properly  belongs  there. 

Definitions  (§  230.3) 

A  number  of  the  terms  defined  in 
§  230.3  are  also  defined  in  the  Corps' 
regulations  at  33  CFR  323.2,  applicable 
to  the  Corps'  regulatory  program.  The 
Corps  has  recently  proposed  some 
revisions  to  those  regulations  and 
expects  to  receive  comments  on  the 
definitions.  To  ensure  coordination  of 
these  two  sets  of  regulations,  we  have 
decided  to  reserve  the  definitions  of 
"discharge  of  dredged  material." 
"discharge  of  fill  material,"  "dredged 
material,"  and  "fill  material,"  which 
otherwise  would  have  appeared  at 
§  230.3  (f).  (g).  (])■  and  (1). 

Although  the  term  "waters  of  the 
United  States"  also  appears  in  the 
Corps'  regulations,  we  have  retained  a 
definition  here,  in  view  of  the 
miportance  of  this  key  jurisdictional 
term  and  the  numerous  comments 
received.  The  definition  and  the 
comments  are  explained  below. 

Until  new  definitions  are  published, 
directly  or  by  reference  to  the  Corps' 
revised  regulations,  users  of  these 
Guidelines  should  refer  to  the 
definitions  in  33  CFR  323.2  (except  in  the 
case  of  state  404  programs,  to  which  the 
definitions  in  40  CFR  §  122.3  apply.) 

Waters  of  the  United  States:  A 
rumber  of  commenters  objected  to  the 


definition  of  "waters  of  the  United 
States"  because  it  was  allegedly  outside 
the  scope  of  the  Clean  Water  Act  or  of 
the  Constitution  or  because  it  was  not 
identical  to  the  Corps'  definition.  We 
have  retained  the  proposed  definition 
with  a  few  minor  changes  for  clarity  for 
several  reasons.  First,  a  number  of 
courts  have  held  that  this  basic 
definition  of  waters  of  the  United  States 
reasonably  implements  section  502(7)  of 
the  Clean  Water  Act,  and  that  it  is 
constitutional  (e.g..  United  States  v. 
Byrd,  609F.2d  1204,  7th  Cir.  1979;  Leslie 
Salt  Company  v.  Froehlke,  578  F.2d  742, 
9th  Cir.  1978).  Second,  we  agree  that  it  is 
preferable  to  have  a  uniform  definition 
for  waters  of  the  United  States,  and  for 
all  regulations  and  programs  under  the 
CWA.  We  have  decided  to  use  the 
wording  in  the  recent  Consolidated 
Permit  Regulations.  45  Fed.  Reg.  33290, 
May  19. 1980.  as  the  standard.* 

Some  commenters  suggested  that  the 
reference  in  the  definition  to  waters 
from  which  fish  are  taken  to  be  sold  in 
interstate  commerce  be  expanded  to 
include  areas  where  such  fish  spawn. 
While  we  have  not  made  this  change 
because  we  wish  to  maintain 
consistency  with  the  wording  of  the 
Consolidated  Permit  regulations,  we  do 
not  intend  to  suggest  that  a  spawning 
area  may  not  have  significance  for 
commerce.  The  portion  of  the  definition 
at  issue  lists  major  examples,  not  all  the 
ways  which  commerce  may  be  involved. 

Some  reviewers  questioned  the 
statement  in  proposed  §  230.72(c)  (now 
§  230.11(h))  that  activities  on  fast  land 
created  by  a  discharge  of  dredged  or  fill 
material  are  considered  to  be  in  waters 
of  the  United  States  for  purposes  of 
these  Guidelines.  The  proposed 
language  was  misleading  and  we  have 
changed  it  to  more  accurately  reflect  our 
intent.  When  a  portion  of  the  Waters  of 
the  United  States  has  been  legally 
converted  to  fast  land  by  a  discharge  of 
dredged  or  fill  material,  it  does  not 
remain  waters  of  the  United  Stales 
subject  to  section  301(a).  The  discharge 
may  be  legal  because  it  was  authorized 
by  a  permit  or  because  it  was  made 
before  there  was  a  permit  requirement. 
In  the  case  of  an  illegal  discharge,  the 
fast  land  may  remain  subject  to  the 
jurisdiction  of  the  Act  until  the 
government  determines  not  to  seek 
restoration.  However,  in  authorizing  a 


*  The  Consolidated  Permit  Regulations  exclude 
f  rrtain  waste  treatment  systems  from  '.viilers  of  the 
United  Slates.  The  exact  terms  of  this  exchisio-i  are 
undergoing  technical  reviskms  and  are  expected  to 
change  shortly.  For  this  reason,  these  Goidelines  as 
published  do  not  contain  the  exdwion  ae  originally 
worded  in  the  Consolidated  P«r™it  Regulations. 
When  published,  the  corrected  exotrfion  wHl  apply 
to  the  GuidellBes  as  well  as  tke  Consoiidatod  Permit 
Regulations. 
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Administrator's  authority  under  section 
309(b)  or  the  right  of  a  citizen  to  bring 
suit  against  a  violator  under  section  505 


including  the  Coastal  Zone  Management 
Act.  However,  since  some  planning 
processes  do  not  deal  with  specific 


Executive  Order  12044 

A  number  of  commenters  took  the 
position  that  Executive  Order  12044 
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discharge  which  will  create  fast  lands, 
the  permitting  authority  should  consider, 
in  addition  to  the  direct  effects  of  the  fill 
inself,  the  effects  on  the  aquatic 
environment  of  any  reasonably 
foreseeable  activities  to  be  conducted 
on  that  fast  land. 

Section  230.54  (proposed  230.41)  deals 
with  impacts  on  parks,  national  and 
historical  monuments,  nafional  sea 
shores,  wilderness  areas,  research  sites, 
and  similar  preserves.  Some  readers 
were  concerned  that  we  intended  the 
Guidelines  to  apply  to  activities  in  such 
preserves  whether  or  not  the  activities 
took  place  in  waters  of  the  United 
States.  We  intended,  and  we  think  the 
context  makes  it  clear,  that  the 
Guidelines  apply  only  to  the 
specification  of  discharge  sites  iri  the 
waters  of  the  United  States,  as  defined 
in  §  230.3.  We  have  included  this  section 
because  the  fact  that  a  water  of  the 
United  States  may  be  located  in  one  of 
these  preserves  is  significant  in 
evaluating  the  impacts  of  a  discharge 
into  that  wafer. 

Wetlands:  Many  wetlands  are  waters 
of  the  United  States  under  the  Clean 
Water  Act.  Wetlands  are  also  the 
subject  of  Federal  Executive  Order  No. 
11990,  and  various  Federal  ;ind  State 
laws  and  regulations.  A  number  of  these 
other  programs  and  laws  have 
developed  slightly  different  wetlands 
definitions,  in  part  to  accommodate  or 
emphasize  specialized  netds.  Some  of 
these  definitions  include,  not  only 
wetlands  as  these  Guidelines  define 
them,  but  also  mud  fiats  and  vcgetdtod 
and  unvegetated  shallows.  Linder  the 
Guidelines  some  of  these  olher  areas  are 
grouped  with  wetlands  as  "Special 
Aquatic  Sites"  (Subpart  E)  und  as  such 
their  values  are  given  special 
recognition.  (See  discussion  of  Water 
Dependency  above.)  We  agree  with  the 
comment  that  the  National  luvenfoty  of 
Wetlands  prepared  by  the  U.S.  Fish  and 
Wildlife  Service,  while  not  necess;irily 
exactly  coinciding  with  the  scope  of 
waters  of  the  United  Stales  under  the 
Clean  Water  Act  or  wetlands  under 
these  regulations,  may  help  avoid 
construction  in  wetlands,  and  be  a 
useful  long-term  planning  tool. 

Various  commenters  objer.ted  to  the 
definition  of  wetlands  in  the  Guidelines 
as  too  broad  or  too  vague.  T'nis 
proposed  definition  has  been  upheld  by 
the  courts  as  reasonable  hiiJ  consistent 
with  the  Clean  Wafer  Act.  and  is  being 
retained  in  the  final  regulation. 
However,  we  do  agree  thiit  vegetative 
guides  and  other  background  material 
may  be  helpful  in  applying  the  definition 
in  the  field.  EPA  and  the  Corps  are 
pledged  to  work  on  joint  research  to  aid 


in  jurisdictional  determinations.  As  we 
develop  such  materials,  we  will  make 
them  available  to  the  public. 

Other  commenters  suggested  that  we 
expand  the  list  of  examples  in  the 
second  sentence  of  the  wetland 
definition.  While  their  suggested 
additions  could  legally  be  added,  we 
have  not  done  so.  The  Hst  is  one  of 
examples  only,  and  does  not  ser\'e  as  a 
limitation  on  the  basic  definition.  We 
are  reluctant  to  start  expanding  the  list, 
since  there  are  many  kinds  of  wetlands 
which  could  be  included,  and  the  list 
could  become  very  unwieldy. 

In  addition,  we  wish  to  avoid  the 
confusion  which  could  result  from  listing 
as  examples,  not  only  areas  which 
generally  fit  the  wetland  definitions,  but 
also  areas  which  may  or  not  meet  the 
definition  depending  on  the  particular 
circumstances  of  a  given  site.  In  sum,  if 
an  area  meets  the  definition,  it  is  a 
wetland  for  purposes  of  the  Clean  Water 
Act.  whether  or  not  it  falls  into  one  of 
the  listed  examples.  Of  course,  more 
often  than  not,  it  will  be  one  of  the  hsted 
examples. 

A  few  commenters  cited  alleged 
inconsistencies  between  the  definition 
of  wetlands  in  §  230.3  and  §  230.42. 
While  we  see  no  inconsistency,  we  have 
shortened  the  latter  section  as  part  of 
our  effort  to  eliminate  unnecessary 
commenla. 

Unvegetated  Shallows:  One  of  the 
special  aquatic  areas  listed  in  the 
proposal  was  "unvegetated  shallows  ' 
(§  230.44).  Since  special  aquatic  areas 
are  subject  to  th«  presumpticns  in 
§  230.10(a)(3).  it  is  important  that  they 
be  clearly  defined  so  that  the  permitting 
authority  may  readily  know  when  to 
apply  the  presumptions.  We  were 
unable  to  develop,  at  this  time,  a 
definition  for  unvegetated  shallows 
which  was  both  easy  to  apply  and  not 
too  inclusive  or  exclusive.  Therefore,  we 
have  decided  the  wiser  course  is  to 
delete  unvegetated  shallows  from  the 
special  aquatic  area  classification.  Of 
course,  as  waters  of  the  United  States, 
they  are  still  subject  to  the  rest  of  the 
Guidelines. 

"Fill  Material":  We  are  temporarily 
reserving  §  230.3(1).  Both  the  proposed 
Guidelines  and  the  proposed 
Consolidated  Permit  Regulations 
defined  fill  material  as  material 
discharged  for  the  primary  purpose  of 
replacing  an  aquatic  area  with  dryland 
or  of  changing  the  bottom  elevation  of  a 
water  body,  reserving  to  the  NPDES 
program  discharges  with  the  same  effect 
which  aie  primarily  for  the  purpose  of 
disposing  of  waste.  Both  proposals 
solicited  comments  on  this  distinction, 
referred  to  as  the  primary  purpose  test. 
On  May  19, 1980,  acHng  under  a  cxturt- 


imposed  deadline.  EPA  issued  final 
Consolidated  Permit  Regulations  while 
the  404(b)(1)  Guidelines  rulemaking  was 
still  pending.  These  Consolidated  Permit 
Regulations -contained  a  new  definition 
of  fill  material  which  eliminated  the 
primary  purpose  test  and  included  as  fill 
material  all  pollutants  which  have  the 
effect  of  fill,  that  is,  which  replace  part 
of  the  waters  of  the  United  States  with 
dryland  or  which  change  the  bottom 
elevation  of  a  water  body  for  any 
purpose.  This  new  definition  is  similar 
to  the  one  used  before  1977. 

During  the  section  404(b)(1) 
rulemaking,  the  Corps  has  raised  certain 
questions  about  the  implementation  of 
such  a  definition.  Because  of  the 
importance  of  making  the  Final 
Guidelines  available  without  further 
delay,  and  because  of  our  desire  to 
cooperate  with  the  Corps  in  resolving 
their  concerns  about  fill  material,  we 
have  decided  to  temporarily  reser\e 
§  230.3(1)  pending  further  discussion. 
This  action  does  not  affect  the 
effectiveness  of  the  Consolidated  Permit 
Regulations.  Consequently,  there  is  a 
discrepency  between  those  regulations 
and  the  Corps'  regulations,  which  still 
contain  the  old  definition. 

Therefore,  to  avoid  any  uncertainty 
from  this  situation,  EPA  wishes  to  make 
clear  its  enforcement  policy  for 
unpermitted  discharges  of  sofid  waste. 
EPA  has  authority  under  section  309  of 
the  CWA  to  issue  administrative  orders 
against  violations  of  section  301. 
Unpermitted  discharges  of  solid  waste 
into  waters  of  the  United  States  violate 
section  301. 

Under  the  present  circumstances.  EPA 
plans  to  issue  solid  waste  administrative 
orders  with  two  basic  elements.  First, 
the  orders  will  require  the  violator  to 
apply  to  the  Corps  of  Engineers  for  a 
section  404  permit  within  a  specified 
period  of  time.  (The  Corps  has  agreed  to 
accept  these  applications  and  to  hold 
them  until  if  resolves  its  position  on  the 
definition  of  fill  material.) 

Second,  the  order  will  constrain 
further  discharges  by  the  violator.  In 
extreme  cases,  an  order  may  require 
that  discharges  cease  immediately. 
However,  because  we  recognize  that 
there  will  be  a  lapse  of  time  before 
decisions  are  made  on  this  kind  of 
permit  applicotion,  these  orders  may 
expressly  allow  unpermitted  discharges 
to  continue  subject  to  specific  conditions 
set  forth  by  EPA  in  the  order.  These 
conditions  will  be  designed  to  avoid 
further  environmental  damage. 

Of  course,  these  orders  will  not 
infiuence  the  ultimate  issuance  or  non- 
issuance  of  a  permit  or  determine  the 
conditions  that  may  be  specified  in  such 
a  permit.  Nor  will  such  orders  limit  the 
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We  also  believe  that  it  is  appropriate 
to  recognize  the  regulatory  benefits  from 
these  more  care.fully  drafted  final 


§  230.10,  without  requiring  highway 
departments  to  specify  in  advance  the 
specific  borrow  sites  to  be  used. 


changed  (e)  to  reflect  our  elimination  of 
the  artificial  distinction  between  the 
section  307(a)(1)  toxics  and  other 


.J  ....  I. 
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Administrator's  authority  under  section 
309(b)  or  the  right  of  a  citizen  to  bring 
suit  against  a  violator  under  section  505 
of  the  CWA. 

Permitting  Authority:  We  have  used 
the  new  term  "permitting  authority." 
instead  of  "District  Engineer. ' 
throughout  these  regulations,  in 
recognition  of  the  fact  that  under  the 
1977  amendments  approved  States  may 
also  issue  permits. 
Coastal  Zone  Management  Plans 

Several  commenters  were  concerned 
about  the  relationship  between  section 
404  and  approved  Coastal  Zone 
Management  (CZM)  plans.  Some 
expressed  concern  that  the  Guidelines 
might  authorize  a  discharge  prohibited 
by  a  CZM  plan;  others  objected  to  the 
fact  that  the  Guidelines  might  prohibit  a 
discharge  which  was  consistent  with  a 
CZM  plan. 

Under  section  307(b)  of  the  CZM  Act, 
no  Federal  permits  may  be  issued  until 
rhe  applicant  furnishes  a  certification 
that  the  discharge  is  consistent  with  an 
approved  CZM  plan,  if  there  is  one.  and 
the  State  concurs  in  the  certification  or 
waives  review.  Section  325.2(b)(2)  of  the 
Corps'  regulation,  which  applies  to  all 
Federal  404  permits,  implements  this 
requirement  for  section  404.  Because  the 
Corps'  regulations  adequately  address 
the  CZM  consistency  requirement,  we 
have  not  duplicated  §  325.2(b)(2)  in  the 
Guidelines.  Where  a  State  issues  State 
404  permits,  it  may  of  course  require 
consistency  with  its  CZM  plan  under 
State  law. 

The  second  concern,  that  the  404 
Guidelines  might  be  stricter  than  a  CZM 
plan,  points  out  a  possible  problem  with 
CZM  plans,  not  with  the  Guidelines. 
Under  307(f)  of  CZMA.  all  CZM  plans 
must  provide  for  compliance  with 
applicable  requirements  of  the  Clean 
Water  Act.  The  Guidelines  are  one  such 
requirement.  Of  course,  to  the  extent 
that  a  CZM  plan  is  general  and  area- 
wide,  it  may  be  impossible  to  include  in 
its  development  the  same  project- 
specific  consideration  of  impacts  aiui 
alternatives  required  under  the 
Guidelines.  Nonetheless,  it  cannot 
authorize  or  mandate  a  discharge  of 
dredged  or  fill  material  which  fails  to 
comply  with  the  requirements  of  these 
Guidelines.  Often  CZM  plans  contain  a 
requirement  that  all  activities  conducted 
under  it  meet  the  permit  requirements  of 
the  Clean  Water  Act.  In  such  a  case, 
there  could  of  course  be  no  conflict 
between  the  CZM  plan  and  the 
requirements  of  the  Guidelines. 

We  agree  with  commenters  who  urge 
that  delay  and  duplication  of  effort  be 
avoided  by  consolidating  alternatives 
studies  required  under  different  statutes. 


including  the  Coastal  Zone  Management 
Act.  However,  since  some  planning 
processes  do  not  deal  with  specific 
projects,  their  consideration  of 
alternatives  may  not  be  sufficient  for  the 
Guidelines.  Where  another  alternative 
analysis  is  less  complete  than  that 
contemplated  under  section  404.  it  may 
not  be  used  to  weaken  the  requirements 
of  the  Guidelines. 

Advanced  Identification  of  Dredged  or 
Fill  Material  Disposal  Sites 

A  large  number  of  commenters 
objected  to  the  way  proposed  §  230.70. 
new  Subpart  I,  had  been  changed  from 
the  1975  regulations.  A  few  objected  to 
the  section  itself.  Most  of  the  comments 
also  revealed  a  misunderstanding  about 
the  significance  of  identifying  an  area. 
First,  the  fact  that  an  area  has  been 
identified  as  unsuitable  for  a  potential 
discharge  site  does  not  mean  that 
someone  cannot  apply  for  and  obtain  a 
permit  to  discharge  there  as  long  as  the 
Guidelines  and  other  applicable 
requirements  are  satisified.*  Conversely, 
the  fact  that  an  area  has  been  identified 
as  a  potential  site  does  not  mean  that  a 
permit  is  unnecessary  or  that  one  will 
automatically  be  forthcoming.  The  intent 
of  this  section  was  to  aid  applicants  by 
giving  advance  notice  that  they  would 
have  a  relatively  easy  or  difficult  time 
qualifying  for  a  permit  to  use  particular 
areas.  Such  advance  notice  should 
facilitate  applicant  planning  and  shorten 
permit  processing  time. 

Most  of  the  objectors  focused  on 
EPA's  "abandonmenf  of  its  "authority" 
to  identify  sites.  While  that  "authority" 
is  perhaps  less  "authoritative"  than  the 
commenters  suggested  (see  above),  we 
rtgrea  that  there  is  no  reason  to  decrease 
EPA's  role  in  the  process.  Therefore,  we 
have  changed  new  §  230.80(a)  to  read; 

"Coosistent  wit.S  IhcHf  Guii!clin(;s.  F.PA 
and  the  permittinjt!  duthority  on  their  own 
iniliiitive  or  at  the  request  of  any  oth.er  party, 
and  after  consultation  witii  any  affected  Stale 
that  is  not  the  permitting  authority,  may 
identify  sites  whiih  i\ill  be  r.onsidercd  as:"' 

We  have  also  deleted  proposed 
§  230.70(a)(3).  because  it  did  not  seem  to 
accomplish  much.  Consideration  of  the 
point  at  which  cumulative  and 
secondarj'  impacts  become 
imacceptable  and  warrant  emergency 
action  will  generally  be  more 
appropriate  in  a  permit-by-perrnil 
context.  Once  that  point  has  been  so 
determined,  of  course,  the  area  can  be 
identified  as  "unsuitable"  under  the  new 
§  230.80(a)(2). 


■  KP.\  may  foreclose  the  use  of  a  site  by 
exercising  its  authority  under  section  404(c|.  The 
advance  identification  referred  to  in  this  section  is 
not  :i  ^ettion  404ir.)  prohit'ition 


Executive  Order  12044 

A  number  of  commenters  took  the 
position  that  Executive  Order  12044 
requires  EPA  to  prepare  a  "regulatory 
analysis"  in  connection  with  these 
regulations.  EPA  disagrees.  These 
regulations  are  not.  strictly  speaking, 
new  regulations.  They  do  not  impose 
new  standards  or  requirements,  but 
rather  substantially  clarify  and 
reorganize  the  existing  interim  final 
regulations 

Under  EPA's  criteria  implementing 
Executive  Order  12044,  EPA  will  preparf 
a  Regulatory  Analysis  for  any  regulation 
which  imposes  additional  annual  costs 
totalling  $100  million  or  which  will  result 
in  a  total  additional  cost  of  production 
of  any  major  product  or  service  which 
exceeds  5%  of  its  selling  price.  While 
many  commenters,  particularly 
members  of  the  American  Association 
of  Port  Authorities  (AAPA),  requested  a 
regulatory  analysis  and  claimed  that  the 
regulations  were  too  burdensome,  none 
of  them  explained  how  that  burden  was 
an  additional  one  attributable  to  this 
revision.  A  close  comparison  of  the  new 
regulation  and  the  explicit  and  implicit 
requirements  in  the  interim  final 
Guidelines  reveals  that  there  has  been 
very  little  real  change  in  the  criteria  by 
which  discharges  are  to  be  judged  or  in 
the  tests  that  must  be  conducted; 
therefore,  we  stand  by  our  original 
determination  that  a  regulatory  analysis 
is  not  required. 

Perhaps  the  most  significant  area  in 
which  the  regulations  are  more  explicit 
and  arguably  stricter  is  in  the 
consideration  of  alternatives.  However, 
even  the  1975  regulations  required  the 
permitting  authority  to  consider  "the 
availability  of  alternate  sites  and 
methods  of  disposal  that  are  less 
damaging  to  the  environment."  and  to 
avoid  activities  which  would  have 
significant  adverse  effects.  We  do  not 
think  that  the  revised  Guidelines'  more 
explicit  direction  to  avoid  adverse 
effects  that  could  be  prevented  through 
selection  of  a  cleariy  less  damaging  site 
or  method  is  a  change  imposing  a 
substantial  new  burden  on  the  regulated 
public. 

Because  the  revised  regulations  are 
ntore  explicit  than  the  interim  final 
regulations  in  some  respects,  it  is 
possible  that  permit  reviewers  will  do  a 
more  thorough  job  evaluating  proposed 
discharges,  "This  may  result  in  somewhat 
more  carefully  drawn  permit  conditions. 
However,  even  if,  for  purposes  of 
argument,  the  possible  cost  of  complying 
with  these  conditions  is  considered  an 
additional  cost,  there  is  no  reason  to 
believe  that  it  alone  will  be  anywhere 
near  SlOO  million  annually. 
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are  statistically  significant  in  the 
laboratory  are  significantly  adverse  in 
the  field. 


achievement  of  which  is  attempted  by 
manipulating  design  and  implementation 
of  the  activity.  This  model  or  standard 

oVir,,tlrl  ho  h,iQfft  nn  rVix  rr'iritlM  istiCS  of  a 


applicable  water  quality  standards  in 
order  to  maintain  the  desired  improved 
water  quality. 

f.sl  When  a  significant  ecological 
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We  also  believe  that  it  is  appropriate 
to  recognize  the  regulatory  benefits  from 
these  more  carefully  drafted  final 
regulations.  Bec.Tuse  they  are  much 
clearer  about  what  should  be  considered 
and  documented,  we  expect  there  will 
be  fewer  delays  in  reviewing  permits, 
and  that  initial  derisions  to  issue 
permits  are  less  i'kely  to  be  appealed  to 
higher  authority.  These  benefits  arc 
expected  to  offset  any  potential  cost 
increase. 

Some  commenteis  suggested  that 
documentation  requirements  would 
generate  an  additional  cost  of 
operafions.  The  Corps'  procedural 
regulations  at  33  CFR  325.8  and  325.11 
already  require  extensive 
documentation  for  individual  permits 
being  denied  or  being  referred  to  higher 
authority  for  resolution  of  a  conflict 
between  agencies. 

Economic  Factors 

A  number  of  commenters  asked  EPA 
to  include  consideration  of  economic 
factors  in  the  Guidelines.  We  believe 
that  the  regulation  already  recognizes 
economic  factors  to  the  extent 
contemplated  by  the  statute.  First,  the 
Guidelines  explicitly  include  the  concept 
of  "pracficabilily"  in  connection  with 
both  alternatives  and  steps  to  minimize 
impacts.  If  an  alleged  alternative  Is 
unreasonably  expensive  to  the 
applicant,  the  alternative  is  not 
"practicable."  In  addition,  the 
Guidelines  also  consider  economics 
indirectly  in  that  they  are  structured  to 
avoid  the  expense  of  unnecessary 
testing  through  the  "reason-to-believe- 
test."  Second,  the  statute  expressly 
provides  that  the  economics  of 
anchorage  and  navigation  may  be 
considered,  but  only  after  application  of 
the  secfion  404(b)(1)  Guidelines.  (See 
section  404(b)(2).) 

Borrow  Sites 

A  number  of  highway  departments 
objected  because  they  felt  the 
Guidelines  would  require  them  to 
identify  specific  borrovv  sites  at  the  time 
of  application,  which  would  disrupt  their 
normal  contracti.ig  process  and  increase 
cost.  These  objections  were  based  on  a 
misunderstanding  of  the  Guideline's 
requirements.  Under  those  Guidelines, 
the  actual  borrow  sites  need  not  be 
identified,  if  the  appiicdtion  and  the 
permit  specify  that  the  di.scharge 
material  must  come  from  clean  upland 
sites  which  are  removed  from  sources  of 
contamination  and  otherwise  satisfy  the 
reason-to-believe  test.  A  condition  that 
the  material  come  from  such  a  site 
would  enable  the  permitting  authority  to 
make  his  determinations  and  find 
compliance  with  the  conditions  of 


§  230.10,  without  requiring  highway 
departments  to  specify  in  advance  the 
specific  borrow  sites  to  be  used. 

Consultation  With  Fish  and  Wildlife 
Agencies 

One  commrnter  wanted  us  to  put  in  a 
statement  that  the  Fish  and  W'ildlife 
Coordination  Act  requires  consultation 
with  fish  and  wildlife  agencies.  W'e  have 
not  added  new  language  because  (1)  the 
Fish  and  Wildlife  Act  only  applies  to 
Federal  permitting  agencies  and  not  to 
State  permitting  agencies,  and  (2)  the 
Corps'  regulations  already  provide  for 
such  consultation  by  the  only  Federal 
404  permitting  agency.  However,  we 
agree  with  the  commenter  that  Federal 
and  State  fish  and  wildlife  agencies  may 
often  provide  valuable  assistance  in 
evaluating  the  impacts  of  discharges  of 
dredged  or  fill  material. 

The  Importance  of  Appropriate 
Documentation 

Specific  documentation  is  important 
to  ensure  an  understanding  of  the  basis 
for  each  decision  to  allow,  condition,  or 
prohibit  a  discharge  through  application 
of  the  Guidelines.  Documentation  of 
information  is  required  for  (1)  facts  and 
data  gathered  in  the  evaluation  and 
tesUng  of  the  extraction  site,  the 
material  to  be  discharged,  and  the 
disposal  site;  (2)  factual  determinations 
regarding  changes  that  can  be  expected 
at  the  disposal  site  if  the  discharge  is 
made  as  proposed;  and  (3)  findings 
regarding  compliance  with  §  230.10 
conditions.  This  documentation  provides 
a  record  of  actions  taken  that  can  be 
evaluated  for  adequacy  and  accuracy 
and  ensures  consideration  of  all 
important  impacts  in  the  evaluation  of  a 
proposed  discharge  of  dredged  or  fill 
material. 

The  specific  information  documented 
under  (1)  and  (2)  above  in  any  given 
case  depends  on  the  level  of 
investigation  necessary  to  provide  for  a 
reasonable  understanding  of  the  impact 
on  the  aquatic  ecosystems.  We 
anticipate  that  a  number  of  individual 
and  most  General  permit  applications 
will  be  for  routine,  minor  activities  with 
little  potential  for  significant  adverse 
environmental  impacts.  In  such  cases, 
the  permit  ling  authority  will  not  have  to 
require  extensive  testing  or  analysis  to 
make  his  findings  of  compliance.  The 
level  of  documentation  should  refiect 
the  significance  and  complexity  of  the 
proposed  discharge  activity. 

Factual  Determinations 

Proposed  section  230.20,  "Factual 
Determinations"  (now  §  230.11)  has 
been  significantly  reorganized  in 
response  to  comments.  First,  we  have 


changed  (e)  to  reflect  our  elimination  of 
the  artificial  distinction  between  the 
section  307(a)(1)  toxics  and  other 
contaminants.  Second,  we  have 
eliminated  proposed  (f)  (Biological 
Availability),  since  the  necessary 
information  will  be  provided  by  (d)  and 
new  (e).  Proposed  (f)  was  intended  to 
reOect  the  presumption  that  toxics  were 
present  and  biologically  available.  We 
have  modified  proposed  (g).  now  (f).  to 
focus  on  the  size  of  the  disposal  site  and 
the  size  and  shape  of  the  mixing  zone. 
The  specific  requirement  to  document 
the  site  has  been  deleted;  where  such 
information  is  relevant,  it  will 
automatically  be  considered  in  making 
the  other  determinations.  We  have  also 
deleted  proposed  (h)  (Special 
Determinations)  since  it  did  not  provide 
any  useful  information  which  would  not 
already  be  considered  in  making  the 
other  factual  determinations. 

Finally,  in  response  to  many 
comments,  we  have  moved  the 
provisions  on  cumulative  and  secondary 
impact  to  the  Factual  Determination 
section  to  give  them  fiirlher  emphasis. 
We  agree  that  such  impacts  are  an 
important  consideration  in  evaluating 
the  acceptability  of  a  dischai^ge  site. 

Water  Quality  Standards 

One  commenter  was  concerned  that 
the  reference  §  230.10(b)  to  water 
quality  standards  and  criteria 
"approved  or  promulgated  under  section 
303'  might  encourage  permit  authorities 
to  ignore  other  water  quality 
requirements.  Under  section  303,  all 
State  water  quality  standards  are  to  be 
submitted  to  EPA  for  approval.  If  the 
submitted  standards  are  incomplete  or 
insufficiently  stringent,  EPA  may 
promulgate  standards  to  replace  or 
supplant  the  State  standards. 
Disapproved  standards  remain  in  effect 
until  replaced.  Therefore,  to  refer  to 
"EPA  approved  or  promulgated 
standards  '  is  to  ignore  those  Stale 
standards  which  have  been  neither 
approved  nor  replaced.  We  have 
therefore  changed  the  wording  of  this 
requirement  as  follows:  "*   *  *  any 
applicable  State  water  qualify 
standard."  We  have  also  dropped  the 
rcferer.ce  to  "criteria",  to  be  consistent 
w  ith  the  Agency's  general  position  that 
water  quality  criteria  are  not  regulator^'. 

Other  Requirements  for  Discharge 

Section  230.10(c)  provides  that 
discharges  are  not  permitted  if  they  will 
have  "significantly"  adverse  effects  on 
various  aquatic  resources.  In  this 
context,  "significant"  and  "significantly" 
mean  more  than  "trivial",  that  is, 
significant  in  a  conceptual  rather  than  a 
statistical  sense.  Not  all  effects  which 
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Sec. 

230,54  Parks,  national  and  historic 
monuments,  national  seashores, 
wildempss  araas.  rp.qBnrnh  Bit(>s  and 


§230.2    Applicability. 

(a)  These  Guidelines  have  been 
developed  by  the  Administrator  of  the 


Pub.  L.  92-500,  as  amended  by  Pub.  L 
95-217,  33  U.S.C.  1251.  et  seq. 
(b)  The  term  "adjacenfmeans 
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are  statistically  significant  in  the 
laboratory  are  significantly  adverse  in 
the  field. 

Section  320.10(d)  uses  the  term 
■  minimize"  to  indicate  that  all 
reasonable  reduction  in  impacts  be 
obtained.  As  indicated  by  the 
■■appropriate  and  practicable"  provision, 
steps  which  would  be  unreasonably 
costly  or  would  be  infeasible  or  which 
would  accomplish  only  inconsequential 
reductions  in  impact  need  not  be  taken. 

Habitat  Development  and  Restoration  of 
Water  Bodies 

Habitat  development  and  restoration 
involve  changes  in  open  water  and 
wetlands  that  minimize  adverse  effects 
of  proposed  changes  or  that  neutralize 
or  reverse  the  effects  of  past  changes  on 
the  ecosystem.  Development  may 
produce  a  new  or  modified  ecological 
state  by  displacement  of  some  or  all  of 
the  existing  environmental 
characteristics.  Restoration  has  the 
potential  to  return  degraded 
onvironments  to  their  former  ecological 
state. 

Habitat  development  and  restoration 
c<in  contribute  to  the  maintenance  and 
t'Mhancement  of  a  viab'e  aquatic 
ef.osystem  at  the  dischaige  site.  From  an 
environmental  point  of  view,  a  project 
involving  the  discharge  of  dredged  and 
fill  material  should  be  designed  and 
nu'.naged  to  emulate  a  natural 
Rcosystem.  Research,  demonstraiioii 
projects,  and  full  scale  implemenlation 
h.:\e  been  done  in  many  categories  of 
dtnelopment  and  restoralioti.  The  U.S. 
Fish  and  Wildlife  Service  has  programs 
t(i  develop  and  restore  habitat.  The  L'.S. 
Army  F.ngineer  Waterways  Experiment 
Station  has  published  guidelines  for 
using  dredged  material  to  Jev-:'!op 
i\etland  habitat,  for  establishing  marsh 
vegetation,  and  for  baildiny  islands  that 
attract  colonies  of  nesting  birds.  The 
i.V.\  has  a  Clean  Lakes  program  which 
S'.pf.lies  funds  to  States  and  localities  to 
f.-ihance  or  restore  degraded  lakes.  This 
ni.:iy  involve  dredging  nutr'ent-iadtn 
Hrdinients  from  a  lake  and  en.suring  ihal 
njlr'ent  inflows  to  the  lake  are 
controlled.  Restoration  and  habitat 
development  techniques  can  be  used  to 
minimize  adverse  impacts  and 
compensate  for  destroyed  habitat. 
R!;.-.toration  and  habitat  development 
may  also  provide  secondary  benefits 
such  as  improved  opportunities  for 
outdoor  recreation  and  positive  use  for 
dredged  materials. 

The  development  and  restoration  of 
viable  habitats  in  water  bodies  requires 
planning  and  construction  practices  that 
integrate  the  new  or  improved  habitat 
into  the  existing  environment.  Planning 
requires  a  model  or  standard,  the 


achievement  of  which  is  attempted  by 
manipulating  design  and  implementation 
of  the  activity.  This  model  or  standard 
should  be  based  on  characteristics  of  a 
natural  ecosystem  in  the  vicinity  of  a 
proposed  activity.  Such  use  of  a  natural 
ecosystem  ensures  that  the  developed  or 
restored  area,  once  established,  will  be 
nourished  and  maintained  physically, 
chemically  and  biologically  by  natural 
processes.  Some  examples  of  natural 
ecosystems  include,  but  are  not  limited 
to.  the  following;  salt  marsh,  cattail 
ma.'-sh.  turtle  grass  bed.  small  island,  etc. 

Habitat  development  and  restoration, 
by  defmition.  should  have 
environmental  enhancement  and 
maintenance  as  their  initial  purpose. 
Human  uses  may  benefit  but  they  are 
not  the  primary  purpose.  Where  such 
projects  are  not  founded  on  the 
objectives  of  maintaining  ecosystem 
function  and  integrity,  some  values  may 
be  favored  at  the  expense  of  others.  The 
ecosystem  affected  must  be  considered 
in  order  to  achieve  the  desired  result  of 
development  and  restoration.  In  the 
final  analysis,  selection  of  the 
ecosystem  to  be  emulated  is  of  critical 
miportance  and  a  loss  of  value  can 
occur  if  the  wrong  model  or  an 
incomplete  model  is  selected.  Of  equal 
importance  is  the  planning  and 
management  of  habitat  development 
and  restoration  on  a  case-by-case  basis, 

Specific  measures  to  minimize 
impacts  on  the  aquatic  ecosystem  by 
enhancement  and  restoration  projects 
include  but  are  not  limited  to; 

(1)  Selecting  the  nearest  similar 
n.ituial  ecosystem  as  the  model  in  the 
implementation  of  the  a(  tivity. 

Obi  lously  degraded  or  significantly 
less  productive  habitats  m.ay  be 
coasidered  primo  candidates  for  habitat 
restoration.  One  viable  habitat. 
hovve\er,  should  not  be  sacrificed  in  an 
attem.pt  to  create  another,  i.e..  a 
productive  vegetated  shallow  water 
Luea  -ihould  not  be  destroyed  in  an 
atte'iipt  to  create  a  weiland  in  its  place. 

(2)  Using  development  and  restoration 
!( t.hriques  that  have  been  demonstrated 
to  be  effective  in  circumstances  simalar 
to  those  under  consideration  wherever 
pos'-ible. 

(3)  Where  development  and 
restoration  techniques  proposed  for  use 
have  not  yet  advanced  to  the  pilot 
demonstration  or  implementation  stage, 
initiate  their  use  on  a  small  scale  to 
allow  corrective  action  if  unanticipated 
adverse  impacts  occur. 

(4)  Where  Federal  funds  are  spent  to 
clean  up  waters  of  the  U.S.  through 
dredging,  scientifically  defensible  levels 
of  pollutant  concentration  in  the  return 
discharge  should  be  agreed  upon  with 
the  funding  authority  in  addition  to  any 


applicable  water  quality  standards  in 
order  to  maintain  the  desired  improved 
water  quality. 

(5]  When  a  significant  ecological 
change  in  the  aquatic  environment  is 
proposed  by  the  discharge  of  dredged  or 
fill  material,  the  permitting  authority 
should  consider  the  ecosystem  that  will 
be  lost  as  well  as  the  environmental 
benefits  of  the  new  system. 

Dated:  December  12.  1980. 
Douglas  M.  Costle. 

Administrator.  Environmental  Protection 
fVjency. 

Part  230  is  revised  to  read  as  follows; 

PART  230-SECTION  404(b)(1) 
GUIDELINES  FOR  SPECIFICATION  OR 
DISPOSAL  SITES  FOR  DREDGED  OF 
FILL  MATERIAL 

Subpart  A— General 

Set. 

230.1  Purpose  and  policy. 

230.2  Applicability. 

230.3  Definitions. 

230.4  Organization. 

230.5  General  procedures  to  be  followed 

230.6  Adaptability, 

230.7  General  permits. 

Subpart  B— Compliance  With  the  Guidelines 

230.10  Rebt.nctions  on  discharge. 

230.11  Factual  determinations. 

230.12  Findings  of  compliance  or  non- 
compliance with  the  restrictions  on 
discharge. 

Subpart  C— Potential  Impacts  on  Physical 
and  Ctiemical  Characteristics  of  the 
Aquatic  Ecosystem 

230.20  Substrate. 

230.21  Suspended  particulates/tuibidity 

230.22  Water. 

230.23  Current  patterns  and  water 
circulation. 

230.24  Normal  water  fluctuations. 

230.25  Salinity  gradients.V 

Subpart  D— Potential  Impacts  on  Biological 
Characteristics  of  the  Aquatic  Ecosystem 

230..30    Threatened  and  endangered  species. 

230.31  Fish,  crustaceans,  mollusks,  and 
other  aquatic  organisms  in  the  food  web. 

230.32  Other  wildlife. 

Subpart  E— Potential  Impacts  on  Special 
Aquatic  Sites 

230.40  Sanctuaries  and  refuges. 

230.41  Wetlands, 

230.42  Mud  flats, 

230.43  Vegetated  shallows. 

230.44  Coral  reefs. 

230.45  Riffle  and  pool  complexes. 

Subpart  F— Potential  Effects  on  Human  Use 
Characteristics 

230.50  Municipal  and  private  water 
supplies. 

230.51  Recreational  and  commercial 
fisheries. 

230.52  Water-related  recreation. 

230.53  Aesthetics. 
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approved  by  EPA  under  §  404(g)  and 
§  404(h)  or  his  delegated  representative. 

(o)  The  term  "pollutant"  means 
dredged  spoil,  solid  waste,  incinerator 
residue,  sewage,  garbage,  sewage 


(3)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 


values  due  to  discharges  of  dredged  or 
fill  material.  Subpart  G  prescribes  a 
number  of  physical,  chemical,  and 
biological  evaluations  and  testing 
procedures  to  be  used  in  reaching  the 
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Sec. 

230.54    Parks,  national  and  historic 

monuments,  natiorial  seashores. 

wilderness  areas,  research  sites  and 

•imilar  preserves. 

Subi>art  G — Evaluation  and  Testing 

230.00    General  evaluation  of  dredged  or  fill 

material. 
230.61    Chemical,  biological,  and  physical 

evaluation  and  testing. 

Subpart  H— Actions  to  Minimize  Adverse 
Effects 

230.70  Actions  concerning  the  location  of 
the  discharge. 

230.71  Actions  concerning  the  material  to  be 
discharged. 

230.72  Actions  controlling  the  material  after 
discharge. 

230.73  Actions  affecting  the  method  of 
dispersion. 

230.74  Actions  related  to  technology. 

230.75  Actions  affecting  plant  and  animal 
populations. 

230.76  Actions  affecting  human  use. 

230.77  Other  actions. 

Subpart  I— Planning  To  Shorten  Permit 
Processing  Time 

230.80    Advanced  identification  of  disposal 
areas. 

Authority:  This  regulation  is  issued  under 
authority  of  Sections  404(b)  and  501(a]  of  the 
Clean  Water  Act  of  1977,  33  U.S.C.  §  1.344(b) 
and  §  1361(a). 

Subpart  A— General 

§  23.1    Purpose  and  policy. 

(a)  The  purpose  of  these  Guidelines  is 
to  restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of 
waters  of  the  United  States  through  the 
control  of  discharges  of  dredged  or  fill 
material. 

(b)  Congress  has  expressed  a  number 
of  policies  in  the  Clean  Water  Act. 
These  Guidelines  are  intended  to  be 
consistent  with  and  to  implement  those 
policies. 

(c)  Fundamental  to  these  Guidelines  is 
the  precept  that  dredged  or  fill  material 
should  not  be  discharged  into  the 
aquatic  ecosystem,  unless  it  can  be 
demonstrated  that  such  a  discharge  will 
not  have  an  unacceptable  adverse 
impact  either  individually  or  in 
combination  with  known  and/or 
probable  impacts  of  other  activities 
affecting  the  ecosystems  of  concern. 

(d)  From  a  national  perspective,  the 
degradation  or  destruction  of  special 
aquatic  sites,  such  as  filling  operations 
in  wetlands,  is  considered  to  be  among 
the  most  severe  environmental  impacts 
covered  by  these  Guidelines.  The 
guiding  principle  should  be  that 
degradation  or  destruction  of  special 
sites  may  represent  an  irreversible  loss 
of  valuable  aquatic  resources. 


§230.2    Applicability. 

(a)  These  Guidelines  have  been 
developed  by  the  Administrator  of  the 
Environmental  Protection  Agency  in 
conjunction  with  the  Secretary  of  the 
Army  acting  through  the  Chief  of 
Engineers  under  section  404(b)(1)  of  the 
Clean  Water  Act  (33  U.S.C.  1344).  The 
Guidelines  are  applicable  to  the 
specification  of  disposal  sites  for 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States.  Sites 
may  be  specified  through: 

(1)  The  regulatory  program  of  the  U.S. 
Army  Corps  of  Engineers  under  sections 
404(a)  and  (e)  of  the  Act  (see  33  CFR 
320,  323  and  325); 

(2)  The  civil  works  program  of  the  U.S. 
Army  Corps  of  Engineers  (see  33  CFR 
209.145  and  section  150  of  Pub.  L.  94-587, 
Water  Resources  Development  Act  of 
1976); 

(3)  Permit  programs  of  States 
approved  by  the  Administrator  of  the 
Environmental  Protection  Agency  in 
accordance  with  sections  404(g)  and  (h) 
of  the  Act  (see  40  CFR  122, 123  and  124); 

(4)  Statewide  dredged  or  fill  material 
regulatory  programs  with  best 
management  practices  approved  under 
section  208(b)(4)(B)  and  (C)  of  the  Act 
(see  40  CFR  35.1560); 

(5)  Federal  construction  projects 
which  meet  criteria  specified  in  section 
404(r)  of  the  Act. 

(b)  These  Guidelines  will  be  applied 
in  the  review  of  proposed  discharges  of 
dredged  or  fill  material  into  navigable 
waters  which  lie  inside  the  baseline 
from  which  the  territorial  sea  is 
measured,  and  the  discharge  of  fill 
material  into  the  territorial  sea,  pursuant 
to  the  procedures  referred  to  in 
paragraphs  (a)(1)  and  (a)(2)  above.  The 
discharge  of  dredged  material  into  the 
territorial  sea  is  governed  by  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  Pub,  L.  92-532,  and 
regulations  and  criteria  issued  pursuant 
thereto  (40  CFR  Part  220-228), 

(c)  Guidance  on  interpreting  and 
implementing  these  Guidelines  may  be 
prepared  jointly  by  EPA  and  the  Corps 
at  the  national  or  regional  level  from 
time  to  time.  No  modifications  to  the 
basic  application,  meaning,  or  intent  of 
these  Guidelines  will  be  made  without 
rulemaking  by  the  Administrator  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  e^se?.). 

§  230.3    Definitions. 

For  purposes  of  this  Part,  the 
following  terms  shall  have  the  meanings 
indicated; 

(a)  The  term  "Acf  means  the  Clean 
Water  Act  (also  known  as  the  Federal 
Water  Pollution  Control  Act  or  FWPCA) 


Pub.  L.  92-500,  as  amended  by  Pub.  L 
95-217,  33  U.S.C.  1251,  et  seq. 

(b)  The  term  "adjacent"mean8 
bordering,  contiguous,  or  neighboring. 
Wetlands  separated  from  other  waters 
of  the  United  States  by  man-made  dikes 
or  barriers,  natural  river  benne,  beach 
dunes,  and  the  like  are  "adjacent 
wetlands." 

(c)  The  terms  "aquatic  environment" 
and  "aquatic  ecosystem"  mean  waters 
of  the  United  States,  including  wetlands, 
that  serve  as  habitat  for  interrelated  and 
interacting  communities  and  populations 
of  plants  and  animals. 

(d)  The  term  "carrier  of  contaminant" 
means  dredged  or  fill  material  that 
contains  contaminants. 

(e)  The  term  "contaminant"  means  a 
chemical  or  biological  substance  in  a 
form  that  can  be  incorporated  into,  onto 
or  be  ingested  by  and  that  harms 
aquatic  organisms,  consumers  of  aquatic 
organisms,  or  users  of  the  aquatic 
environment,  and  includes  but  is  not 
limited  to  the  substances  on  the 
307(a)(1)  list  of  toxic  pollutants 
promulgated  on  January  31, 1978  (43  FR 
4109). 

(f)  [Reserved] 

(g)  [Reserved] 

(h)  The  term  "discharge  point"  means 
the  point  within  the  disposal  site  at 
which  the  dredged  or  fill  material  is 
released. 

(i)  The  term  "disposal  site"  means 
that  portion  of  the  "waters  of  the  United 
States"  where  specific  disposal 
activities  are  permitted  and  consist  of  a 
bottom  surface  area  and  any  overlying 
volume  of  water.  In  the  case  of  wetlands 
on  which  surface  water  is  not  present, 
the  disposal  site  consists  of  the  wetland 
surface  area. 

(j)  [Reserved] 

(k)  The  term  "extraction  site"  means 
the  place  from  which  the  dredged  or  fill 
material  proposed  for  discharge  is  to  be 
removed. 

(1)  [Reserved] 

(m)  The  term  "mixing  zone"  means  a 
limited  volume  of  water  serving  as  a 
zone  of  initial  dilution  in  the  immediate 
vicinity  of  a  discharge  point  where 
receiving  wafer  quality  may  not  meet 
quality  standards  or  other  requirements 
otherwise  applicable  to  the  receiving 
water.  The  mixing  zone  should  be 
considered  as  a  place  where  wastes  and 
water  mix  and  not  as  a  place  where 
effluents  are  treated. 

(n)  The  term  "permitting  authority" 
means  the  District  Engineer  of  the  U.S. 
Army  Corps  of  Engineers  or  such  other 
individual  as  may  be  designated  by  the 
Secretary  of  the  Army  to  issue  or  deny 
permits  under  section  404  of  the  Act;  or 
the  State  Director  of  a  permit  program 
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(i)  If  there  is  a  reasonable  probability 
of  chemical  contamination,  conduct  the 
appropriate  tests  according  to  the 
section  on  Evaluation  and  Testing 
(§  230.61). 

(j)  Identify  appropriate  and 


implementing  the  Guidelines,  must 
recognize  the  different  levels  of  effort 
that  should  be  associated  with  varying 
degrees  of  impact  and  require  or  prepare 
commensurate  documentation.  The  level 
of  documentation  should  reflect  the 


shall  set  forth  in  writing  an  evaluation  of 
the  potential  individual  and  cumulative 
impacts  of  the  category  of  activities  to 
be  regulated  under  the  General  permit. 
While  some  of  the  information 
necessary  for  this  evaluation  can  be 
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approved  by  EPA  under  §  404(g)  and 
5  404(h)  or  his  delegated  representative. 

(0)  The  term  "pollutant"  means 
dredged  spoil,  solid  waste,  incinerator 
residue,  sewage,  garbage,  sewage 
sludge,  munitions,  chemical  wastes, 
biological  materials,  radioactive 
materials  not  covered  by  the  Atomic 
Energy  Act,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt,  and 
Industrial,  municipal,  and  agricultural 
waste  discharged  into  water.  The 
legislative  history  of  the  Act  reflects  that 
"radioactive  materials"  as  included 
within  the  definition  of  "pollutant"  in. 
section  502  of  the  Act  means  only 
radioactive  materials  which  are  not 
encompassed  in  the  definition  of  source, 
byproduct,  or  special  nuclear  materials 
as  defined  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  regulated  under 
the  Atomic  Energy  Act.  Examples  of 
radioactive  materials  not  covered  by  the 
Atomic  Energy  Act  and,  therefore, 
included  within  the  term  "pollutant",  are 
radium  and  accelerator  produced 
isotopes.  See  Train  v.  Colorado  Public 
Interest  Research  Group,  Inc.,  426  U.S.  1 
(1976). 

(p)  The  term  "pollution"  means  the 
man-made  or  man-induced  alteration  of 
the  chemical,  physical,  biological  or 
radiological  integrity  of  an  aquatic 
ecosystem. 

(q)  The  term  "practicable"  means 
available  and  capable  of  being  done 
after  taking  into  consideration  cost, 
existing  technology,  and  logistics  in  light 
of  overall  project  purposes. 

(q-1)  "Special  aquatic  sites"  means 
those  sites  identified  in  Subpart  E.  They 
are  geographic  areas,  large  or  small, 
possessing  special  ecological 
characteristics  of  productivity,  habitat, 
wildlife  protection,  or  other  important 
and  easily  disrupted  ecological  values. 
These  areas  are  generally  recognized  as 
significantly  influencing  or  positively 
contributing  to  the  general  overall 
environmental  health  or  vitality  of  the 
entire  ecosystem  of  a  region.  (See 
230.10(a)(3)) 

(r)  The  teim  "territorial  sea"  means 
the  belt  of  the  sea  measured  from  the 
basehne  as  determined  in  accordance 
with  the  Conventon  on  the  Territorial 
Sea  and  the  Contiguous  Zone  and 
extending  seaward  a  distance  of  three 
miles. 

(s)  The  term  "waters  of  the  united 
States"  means: 

(1)  All  waters  which  are  currently 
used,  or  were  used  in  the  past,  or  may 
be  susceptible  to  use  in  interstate  or 
foreign  commerce,  including  all  waters 
which  are  subject  to  the  ebb  and  flow  of 
the  tide; 

(2)  All  interstate  waters  including 
interstate  wetlands; 


(3)  All  other  waters  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds,  the  use,  degradation  or 
destruction  of  which  could  affect 
interstate  or  foreign  commerce  including 
any  such  waters: 

(i)  Which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes;  or 

(ii)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(iii)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce; 

(4)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition. 

(5)  Tributaries  of  waters  identified  in 
paragraphs  (l)-(4)  of  this  section; 

(6)  The  territorial  sea; 

(7)  Wetlands  adjacent  to  waters 
(other  than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs  (s) 
(l)-(6)  of  this  section;  waste  treatment 
systems,  including  treatment  ponds  or 
lagoons  designed  to  meet  the 
requirements  of  CWA  (other  than 
cooling  ponds  as  defmed  in  40  CFR 

§  423.11(m)  which  also  meet  the  criteria 
of  this  definition)  are  not  waters  of  the 
United  States. 

(t)  The  term  "wetlands"  means  those 
areas  that  are  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency 
and  duration  sufficient  to  support,  and 
that  under  normal  circumstances  do 
support,  a  prevalence  of  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions.  Wetlands  generally 
include  swamps,  marshes,  bogs  and 
similar  areas. 

§  230.4    Organization. 

The  Guidelines  are  divided  into  eight 
subparts.  Subpart  A  presents  those 
provisions  of  general  applicability,  such 
as  purpose  and  definitions.  Subpart  B 
establishes  the  four  conditions  which 
must  be  satisfied  in  order  to  make  a 
finding  that  a  proposed  discharge  of 
dredged  or  fill  material  complies  with 
the  Guidelines.  Section  230.11  of  Subpart 
B,  sets  forth  factual  determinations 
which  are  to  be  considered  in 
determining  whether  or  not  a  proposed 
discharge  satisfies  the  Subpart  B 
conditions  of  compliance.  Subpart  C 
describes  the  physical  and  chemical 
components  of  a  site  and  provides 
guidance  as  to  how  proposed  discharges 
of  dredged  or  fill  material  may  affect 
these  components.  Subparts  D-F  detail 
the  special  characteristics  of  particular 
aquatic  ecosystems  in  terms  of  their 
values,  and  the  possible  loss  of  these 


values  due  to  discharges  of  dredged  or 
fill  material.  Subpart  G  prescribes  a 
number  of  physical,  chemical,  and 
biological  evaluations  and  testing 
procedures  to  be  used  in  reaching  the 
required  factual  determinations.  Subpart 
H  details  the  means  to  prevent  or 
mimimize  adverse  effects.  Subpart  I 
concerns  advanced  identification  of 
disposal  areas. 

§  230.5    General  procedures  to  be 
followed. 

In  evaluating  whether  a  particular 
discharge  site  may  be  specified,  the 
permitting  authority  should  use  these 
Guidelines  in  the  following  sequence: 

(a)  In  order  to  obtain  an  overview  of 
the  principal  regulatory  provisions  of  the 
Guidelines,  review  the  restrictions  on 
discharge  in  §  230.10(a)-(d).  the 
measures  to  mimimize  adverse  impact  of 
Subpart  H,  and  the  required  factual 
determinations  of  §  230.11. 

(b)  Determine  if  a  General  permit 
(§  230.7)  is  applicable;  if  so,  the 
applicant  needs  merely  to  comply  with 
its  terms,  and  no  further  action  by  the 
permitting  authority  is  necessary. 
Special  conditions  for  evaluation  of 
proposed  General  permits  are  contained 
in  §  230.7.  If  the  discharge  is  not  covered 
by  a  General  permit; 

(c)  Examine  practicable  alternatives 
to  the  proposed  discharge,  that  is,  not 
discharging  into  the  waters  of  the  U.S.  or 
discharging  into  an  alternative  aquatic 
site'with  potentially  less  damaging 
consequences  (§  230.10(a)). 

(d)  Delineate  the  candidate  disposal 
site  consistent  with  the  criteria  and 
evaluations  of  §  230.11(f). 

(e)  Evaluate  the  various  physical  and 
chemical  components  which 
characterize  the  non-living  environment 
of  the  candidate  site,  the  substrate  and 
the  water  including  its  dynamic 
characteristics  (Subpiirt  C). 

(f)  Identify  and  evaluate  any  special 
or  critical  characteristic^  of  the 
candidate  disposal  site,  and  surrounding 
areas  which  might  be  affected  by  use  of 
such  site,  related  to  their  living 
communities  or  hum.an  uses  (Subparts  D, 
E,  and  F). 

(g)  Review'^ctual  Determinations  in 
§  230.11  to  determine  whether  the 
information  in  the  project  file  is 
sufficient  to  provide  the  documentation 
required  by  §  230.11  or  to  perform  the 
pre-testing  evaluation  described  in 

§  230.60,  or  other  information  is 
necessary. 

(h)  Evaluate  the  material  to  be 
discharged  to  determine  the  possibility 
of  chemical  contamination  or  physical 
incompatibility  of  the  material  to  be 
discharged  (§  230.60). 
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Subpart  B— Compliance  With  ttie 
Guidelines 

§  230.10    Restrictions  on  discharge. 

Note.— Because  other  laws  may  apply  to 
particular  discharges  and  because  the  Corps 


(4)  For  actions  subject  to  NEPA, 
where  the  Corps  of  Engineers  is  the 
permitting  agency,  the  analysis  of 
alternatives  required  for  NEPA 
environmental  documents,  including 
supplemental  Corps  NEPA  documents. 


Subparts  B  and  G,  after  consideration  of 
Subparts  C-^F,  with  special  emphasis  on 
the  persistence  and  permanence  of  the 
effects  outlined  in  those  subparts.  Under 
these  Guidelines,  effects  contributing  to 
significant  degradation  considered 
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(i)  If  there  is  a  reasonable  probability 
of  chemical  contamination,  conduct  the 
appropriate  tests  according  to  the 
section  on  Evaluation  and  Testing 
(§  230.61). 

(j)  Identify  appropriate  and 
practicable  changes  to  the  project  plan 
to  minimize  the  environmental  impact  of 
the  discharge,  based  upon  the 
specialized  methods  of  minimization  of 
impacts  in  Subpart  H, 

(k)  Make  and  document  Factual 
Determinations  in  §  230.11. 

(1)  Make  and  document  Findings  of 
Compliance  (§  230.12)  by  comparing 
Factual  Determinations  with  the 
requirements  for  discharge  of  §  230.10. 
This  outline  of  the  steps  to  follow  in 
using  the  Guidelines  is  simplified  for 
purposes  of  illustration.  The  actual 
process  followed  may  be  iterative,  with 
the  results  of  one  step  leading  to  a 
reexamination  of  previous  steps.  The 
permitting  authority  must  address  all  of 
the  relevant  provisions  of  the  Guidelines 
in  reaching  a  Finding  of  Compliance  in 
an  individual  case. 

§230.6    Adaptability. 

(a)  The  manner  in  which  these 
Guidelines  are  used  depends  on  the 
physical,  biological,  and  chemical  nature 
of  the  proposed  extraction  site,  the 
material  to  be  discharged,  and  the 
candidate  disposal  site,  including  any 
other  important  components  of  the 
ecosystem  being  evaluated. 
Documentation  to  demonstrate 
knowledge  about  the  extraction  site, 
materials  to  be  extracted,  and  the 
candidate  disposal  site  is  an  essential 
component  of  guideline  application. 
These  Guidelines  allow  evaluation  and 
documentation  for  a  variety  of  activities, 
ranging  from  those  with  large,  complex 
impacts  on  the  aquatic  environment  to 
those  for  which  the  impact  is  likely  to  be 
innocuous.  It  is  unlikely  that  the 
Guidelines  will  apply  in  their  entirety  to 
any  one  activity,  no  matter  how 
complex,  It  is  anticipated  that 
substantial  numbers  of  permit 
applications  will  be  for  minor,  routine 
activities  that  have  little,  if  any, 
potential  for  significant  degradation  of 
the  aquatic  environment.  It  generally  is 
not  intended  or  expected  that  extensive 
testing,  evaluation  or  analysis  will  be 
needed  to  make  findings  of  compliance 
in  such  routine  cases.  Where  the 
conditions  for  General  permits  are  met, 
and  where  numerous  applications  for 
similar  activities  are  likely,  the  use  of 
General  permits  will  eliminate  repetitive 
evaluation  and  documentation  for 
individual  discharges. 

(b)  The  Guidelines  user,  including  the 
agency  or  agencies  responsible  for 


implementing  the  Guidelines,  must 
recognize  the  different  levels  of  effort 
that  should  be  associated  with  varying 
degrees  of  impact  and  require  or  prepare 
commensurate  documentation.  The  level 
of  documentation  should  reflect  the 
significance  and  complexity  of  the 
discharge  activity. 

(c)  An  essential  part  of  the  evaluation 
process  involves  making  determinations 
as  to  the  relevance  of  any  portion(s)  of 
the  Guidelines  and  conducting  further 
evaluation  only  as  needed.  However, 

I  where  portions  of  th.e  Guidelines  review 
procedure  are  "short  form"  evaluations, 
there  still  must  be  sufficient  information 
(including  consideration  of  both 
individual  and  cumulative  impacts)  to 
support  the  decision  of  whether  to 
specify  the  site  for  disposal  of  dredged 
or  fill  material  and  to  support  the 
decision  to  curtail  or  abbreviate  the 
evaluation  process.  The  presumption 
against  the  discharge  in  §  230.1  applies 
to  this  decision-making. 

(d)  In  the  case  of  activities  covered  by 
General  permits  or  208(b)(4)(B)  and  (C) 
Best  Management  Practices,  the  analysis 
and  documentation  required  by  the 
Guidelines  will  be  performed  at  the  time 
of  General  permit  issuance  or 
208(b)(4)(B)  and  (C)  Best  Management 
Practices  promulgation  and  will  not  be 
repeated  when  activities  are  conducted 
under  a  General  permit  or  208(b)(4)(B) 
and  (C)  Best  Management  Practices 
control.  These  Guidelines  do  not  require 
reporting  or  formal  written 
communication  at  the  time  individual 
activities  are  initiated  under  a  General 
permit  or  208(b)(4)(B)  and  (C)  Best 
Management  Practices.  However,  a 
particular  General  permit  may  require 
appropriate  reporting, 

§  230.7    General  permits. 

(a)  Conditions  for  the  issuance  of 
General  permits.  A  General  permit  for  a 
category  of  activities  involving  the 
discharge  of  dredged  or  fill  material 
complies  with  the  Guidelines  if  it  meets 
the  applicable  restrictions  on  the 
discharge  in  §  230.10  and  if  the 
permitting  authority  determines  that: 

(1)  The  activities  in  such  category  are 
similar  in  nature  and  similar  in  their 
impact  upon  water  quality  and  the 
aquatic  environment; 

(2)  The  activities  in  such  category  will 
have  only  minimal  adverse  effects  when 
performed  separately;  and 

(3)  The  activities  in  such  category  will 
have  only  minimal  cumulative  adverse 
effects  on  water  quality  and  the  aquatic 
environment. 

(b)  Evaluation  process.  To  reach  the 
determinations  required  in  paragraph  (a) 
of  this  section,  the  permitting  authority 


shall  set  forth  in  writing  an  evaluation  of 
the  potential  individual  and  cumulative 
impacts  of  the  category  of  activities  to 
be  regulated  under  the  General  permit. 
While  some  of  the  information 
necessary  for  this  evaluation  can  be 
obtained  from  potential  permittees  and 
others  through  the  proposal  of  General 
permits  for  public  review,  the  evaluation 
must  be  completed  before  any  General 
permit  is  issued,  and  the  results  must  be 
published  with  the  final  permit. 

(1)  This  evaluation  shall  be  based 
upon  consideration  of  the  prohibitions 
listed  in  §  230.10(b)  and  the  factors 
listed  in  §  230.10(c),  and  shall  include 
documented  information  supporting 
each  factual  determination  in  §  230.11  of 
the  Guidelines  (consideration  of 
alternatives  in  §  230.10(a)  are  not 
directly  applicable  to  General  permits); 

(2)  The  evaluation  shall  include  a 
precise  description  of  the  activities  to  be 
permitted  under  the  General  permit, 
explaining  why  they  are  sufficiently 
similar  in  nature  and  in  environmental 
impact  to  warrant  regulation  under  a 
single  General  permit  based  on  Subparts 
C-F  of  the  Guidelines.  Allowable 
differences  between  activities  which 
will  be  regulated  under  the  same 
General  permit  shall  be  specified. 
Activities  otherwise  similar  in  nature 
may  differ  in  environmental  impact  due 
to  their  location  in  or  near  ecologically 
sensitive  areas,  areas  with  unique 
chemical  or  physical  characteristics, 
areas  containing  concentrations  of  toxic 
substances,  or  areas  regulated  for 
specific  human  uses  or  by  specific  land 
or  water  management  plans  (e.g..  areas 
regulated  under  an  approved  Coastal 
Zone  Management  Plan).  If  there  are 
specific  geographic  areas  within  the 
purview  of  a  proposed  General  permit 
(called  a  draft  General  permit  under  a 
State  404  program),  which  are  more 
appropriately  regulated  by  individual 
permit  due  to  the  considerations  cited  in 
this  paragraph,  they  shall  be  clearly 
delineated  in  the  evaluation  and 
excluded  from  the  permit.  In  addition, 
the  permitting  authority  may  require  an 
individual  permit  for  any  proposed 
activity  under  a  General  permit  where 
the  nature  or  location  of  the  activity 
makes  an  individual  permit  more 
appropriate, 

(3)  To  predict  cumulative  effects,  the 
evaluation  shall  include  the  number  of 
individual  discharge  activities  likely  to 
be  regulated  under  a  General  permit 
until  its  expiration,  including  repetitions 
of  individual  discharge  activities  at  a 
single  location. 
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proposed  for  discharge  and  the  material 
constituting  the  substrate  at  the  disposal 
site,  and  any  potential  changes  in 
substrate  elevation  and  bottom 
contours,  including  changes  outside  of 
the  disposal  site  which  may  occur  as  a 


Consideration  should  also  be  given  to 
the  possible  loss  of  environmental 
values  (§  230.21)  and  to  actions  for 
minimizing  impacts  (Subpart  H). 
Consideration  shall  include  the 
proposed  method,  volume,  location,  and 


(ii)  Current  velocity,  direction,  and 
variability  at  the  disposal  site; 

(iii)  Degree  of  turbulence; 

(iv)  Stratification  attributable  to 
causes  such  as  obstructions,  salinity  or 
density  profiles  at  the  disposal  site: 
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Subpart  B— Compliance  With  the 
Guidelines 

§  230.10    Restrictions  on  discharge. 

<       Note. — Because  other  laws  may  apply  to 
particular  discharges  and  because  the  Corps 
of  Engineers  or  State  404  agency  may  have 
additional  procedural  and  substantive 
requirements,  a  discharge  complying  with  the 
requirement  of  these  Guidelines  will  not 
automatically  receive  a  permit. 

Although  all  requirements  in  S  230.10 
must  be  met,  the  compliance  evaluation 
procedures  will  vary  to  reflect  the 
seriousness  of  the  potential  for  adverse 
impacts  on  the  aquatic  ecosystems 
posed  by  specific  dredged  or  fill 
material  discharge  activities. 

(a)  Except  as  provided  under 
§  404(b)(2),  no  discharge  of  dredged  or 
fill  material  shall  be  permitted  if  there  is 
a  practicable  alternative  to  the  proposed 
discharge  which  would  have  less 
adverse  impact  on  the  aquatic 
ecosystem,  so  long  as  the  alternative 
does  not  have  other  significant  adverse 
environmental  consequences. 

(1)  For  the  purpose  of  this 
requirement,  practicable  alternatives 
include,  but  are  not  limited  to: 

(i)  Activities  which  do  not  involve  a 
discharge  of  dredged  or  fill  material  into 
the  waters  of  the  United  States  or  ocean 
waters; 

(ii)  Discharges  of  dredged  or  fill 
material  at  other  locations  in  wraters  of 
the  United  States  or  ocean  waters; 

(2)  An  alternative  is  practicable  if  it  is 
available  and  capable  of  being  done 
after  taking  into  consideration  cost, 
existing  technology,  and  logistics  in  light 
of  overall  project  purposes.  If  it  is 
otherwise  a  practicable  alternative,  an 
area  not  presently  owned  by  the 
applicant  which  could  reasonably  be 
obtained,  utilized,  expanded  or  managed 
in  order  to  fulfill  the  basic  purpose  of 
the  proposed  activity  may  be 
considered. 

(3)  Where  the  acti\'ity  associated  with 
a  discharge  which  is  proposed  for  a 
special  aquatic  site  (as  defined  in 
Subpart  E)  does  not  require  access  or 
proximity  to  or  siting  within  the  special 
aquatic  site  in  question  to  fulfill  its  basic 
purpose  (i.e.,  is  not  "water  dependent"), 
practicable  alternatives  that  do  not 
involve  special  aquatic  sites  are 
presumed  to  be  available,  unless  clearly 
demonstrated  otherwise.  In  addition, 
where  a  discharge  is  proposed  for  a 
special  aquatic  site,  all  practicable 
alternatives  to  the  proposed  discharge 
which  do  not  involve  a  discharge  into  a 
special  aquatic  site  are  presumed  to 
have  less  adverse  impact  on  the  aquatic 
ecosystem,  unless  clearly  demostrated 
otherwise. 


(4)  For  actions  subject  to  NEPA, 
where  the  Corps  of  Engineers  is  the 
permitting  agency,  the  analysis  of 
alternatives  required  for  NEPA 
environmental  documents,  including 
supplemental  Corps  NEPA  documents, 
will  in  most  cases  provide  the 
information  for  the  evaluation  of 
alternatives  under  these  Guidelines.  On 
occasion,  these  NEPA  documents  may 
address  a  broader  range  of  alternatives 
than  required  to  be  considered  under 
this  paragraph  or  may  not  have 
considered  the  alternatives  in  sufficient 
detail  to  respond  to  the  requirements  of 
these  Guidelines.  In  the  latter  case,  it 
may  be  necessary  to  supplement  these 
NEPA  documents  with  this  additional 
information. 

(5)  To  the  extent  that  practicable 
alternatives  have  been  identified  and 
evaluated  under  a  Coastal  Zone 
Management  program,  a  §  208  program, 
or  other  planning  process,  such 
evaluation  shall  be  considered  by  the 
permitting  authority  as  part  of  the 
consideration  of  alternatives  under  the 
Guidelines,  Where  sueh  evaluation  is 
less  complete  than  that  contemplated 
under  this  subsection,  it  must  be 
supplemented  accordingly. 

(b)  No  discharge  of  dredged  or  fill 
material  shall  be  permitted  if  it: 

(1)  Causes  or  contributes,  after 
consideration  of  disposal  site  dilution 
and  dispersion,  to  violations  of  any 
applicable  State  water  quality  standard; 

(2)  Violates  any  applicable  toxic 
effluent  standard  or  prohibition  under 
section  307  of  the  Act; 

(3)  Jeopardizes  the  continued 
existence  of  species  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended,  or  results  in  likelihood  of  the 
destruction  or  adverse  modification  of  a 
habitat  which  is  determined  by  the 
Secretary  of  Interior  or  Commerce,  as 
appropriate,  to  be  a  critical  habitat 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  If  an  exemption  has 
been  granted  by  the  Endangered  Species 
Committee,  the  terms  of  such  exemption 
shall  apply  in  lieu  of  this  subparagraph; 

(4)  Violates  any  requirement  imposed 
by  the  Secretary  of  Commerce  to  protect 
any  marine  sanctuary  designated  under 
Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972. 

(c)  Except  as  provided  under 
§  404(b)(2),  no  discharge  of  dredged  or 
fill  material  shall  be  permitted  which 
will  cause  or  contribute  to  significant 
degradation  of  the  waters  of  the  United 
States,  Findings  of  significant 
degradation  related  to  the  proposed 
discharge  shall  be  based  upon 
appropriate  factual  determinations, 
evaluations,  and  tests  required  by 


Subparts  B  and  G,  after  consideration  of 
Subparts  C^F.  with  special  emphasis  on 
the  persistence  and  permanence  of  the 
effects  outlined  in  those  subparts.  Under 
these  Guidelines,  effects  contributing  to 
significant  degradation  considered 
individually  or  collectively,  include: 

(1)  Significantly  adverse  effects  of  the 
discharge  of  pollutants  on  human  health 
or  welfare,  including  but  not  limited  to 
effects  on  municipal  water  supplies, 
plankton,  fish,  shellfishr  wildlife,  and 
special  aquatic  sites, 

(2)  Significantly  adverse  effects  of  the 
discharge  of  pollutants  on  life  stages  of 
aquatic  life  and  other  wildlife  dependent 
on  aquatic  ecosystems,  including  the 
transfer,  concentration,  and  spread  of 
pollutants  or  their  byproducts  outside  of 
the  disposal  site  through  biological, 
physical,  and  chemical  processes; 

(3)  Significantly  adverse  effects  of  the 
discharge  of  pollutants  on  aquatic 
ecosystem  diversity,  productivity,  and 
stability.  Such  effects  may  include,  but 
are  not  limited  to.  loss  of  fish  and 
wildlife  habitat  or  loss  of  the  capacity  of 
a  wetland  to  assimilate  nutrients,  purify 
water,  or  reduce  wave  energy;  or 

(4)  Significantly  adverse  effects  of 
discharge  of  pollutants  on  recreational, 
aesthetic,  and  economic  values. 

(d)  Except  as  provided  under 
§  404(b)(2),  no  discharge  of  dredged  or 
fill  material  shall  be  permitted  unless 
appropriate  and  practicable  steps  have 
been  taken  which  will  minimize 
potential  adverse  impacts  of  the 
discharge  on  the  aquatic  ecosystem. 
Subpart  H  identifies  such  possible  steps. 

§  230. 1 1    Factual  determinations. 

The  permitting  authority  shall 
determine  in  writing  the  potential  short- 
term  or  long-term  effects  of  a  proposed 
discharge  of  dredged  or  fill  material  on 
the  physical,  chemical,  and  biological 
components  of  the  aquatic  environment 
in  light  of  Subparts  C-F.  Such  factual 
determinations  shall  be  used  in  §  230.12 
in  making  findings  of  compliance  or  non- 
compliance with  the  restrictions  on 
discharge  in  §  230.10.  The  evaluation 
and  testing  procedures  described  in 
§  230.60  and  §  230.61  of  Subpart  G  shall 
be  used  as  necessary  to  make,  and  shall 
be  described  in,  such  determination.  The 
determinations  of  effects  of  each 
proposed  discharge  shall  include  the 
following: 

(a)  Physical  substrate  determinations. 
Determine  the  nature  and  degree  of 
effect  that  the  proposed  discharge  will 
have,  individually  and  cumulatively,  on 
the  characteristics  of  the  substrate  at 
the  proposed  disposal  site. 
Consideration  shall  be  given  to  the 
similarity  in  particle  size,  shape,  and 
degree  of  compaction  of  the  material 
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from  residential  or  commercial 
developments  on  fill,  and  leachate  and 
runoff  from  a  sanitary  landfill  located  in 
waters  of  the  U.S.  Activities  to  be 
conducted  on  fast  land  created  by  the 
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factual  determinations  and  the  findings  of 
compliance  or  non-compliance  in  Subpart  B. 

§230.20    Substrate. 

(a)  The  substrate  of  the  aquatic 
ecosystem  underlies  open  waters  of  the 


last  long  enough.  Sight-dependent 
species  may  suffer  reduced  feeding 
ability  leading  to  limited  growth  and 
lowered  resistance  to  disease  if  high 
levels  of  suspended  particulates  persist. 
The  biological  and  the  chemical  content 
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proposed  for  discharge  and  the  material 
constituting  the  substrate  at  the  disposal 
site,  and  any  potential  changes  in 
substrate  elevation  and  bottom 
contours,  including  changes  outside  of 
the  disposal  site  which  may  occur  as  a 
result  of  erosion,  slumpage,  or  other 
movement  of  the  discharged  material. 
The  duration  and  physical  extent  of 
substrate  changes  shall  also  be 
considered.  The  possible  loss  of 
environmental  values  (§  230.20)  and 
actions  to  minimize  impact  (Subpart  H) 
shall  also  be  considered  in  making  these 
determinations.  Potential  changes  in 
substrate  elevation  and  bottom  contours 
shall  be  predicted  on  the  basis  of  the 
proposed  method,  volume,  location,  and 
rate  of  discharge,  as  well  as  on  the 
individual  and  combined  effects  of 
current  patterns,  water  circulation,  wind 
and  wave  action,  and  other  physical 
factors  that  may  affect  the  movement  of 
the  discharged  material. 

(b)  Water  circulation,  fluctuation,  and 
salinity  determinations.  Determine  the 
nature  and  degree  of  effect  that  the 
proposed  discharge  will  have 
individually  and  cumulatively  on  wafer, 
current  patterns,  circulation  including 
downstream  flows,  and  normal  water 
fluctuation.  Consideration  shall  be  given 
to  water  chemistry,  salinity,  clarity, 
color,  odor,  taste,  dissolved  gas  levels, 
temperature,  nutrients,  and 
eutrophication  plus  other  appropriate 
characteristics.  Consideration  shall  also 
be  given  to  the  potential  diversion  or 
obstruction  of  flow,  alterations  of 
bottom  contotirs,  or  other  significant 
changes  in  the  hydrologic  regime. 
Additional  consideration  of  the  possible 
loss  of  environmental  values  (§  230.23- 
.25)  and  actions  to  minimize  impacts 
(Subpart  H),  shall  be  used  in  making 
these  determinations.  Potential 
significant  effects  on  the  current 
patterns,  water  circulation,  normal 
water  fluctuation  and  salinity  shall  be 
evaluated  on  the  basis  of  the  proposed 
method,  volume,  location,  and  rate  of 
discharge, 

(c)  Suspended  particulate/turbidity 
determinations.  Determine  the  nature 
and  degree  of  effect  that  the  proposed 
discharge  will  have,  individually  and 
cumulatively,  in  terms  of  potential 
changes  in  the  kinds  and  concentrations 
of  suspended  particulate/turbidity  in  the 
vicinity  of  the  disposal  site. 
Consideration  shall  be  given  to  the  grain 
size  of  the  material  proposed  for 
discharge,  the  shape  and  size  of  the 
plume  of  suspended  particulates,  the 
duration  of  the  discharge  and  resulting 
plume  and  whether  or  not  the  potential 
changes  will  cause  violations  of 
appliciible  water  quality  standards. 


Consideration  should  also  be  given  to 
the  possible  loss  of  environmental 
values  (§  230.21)  and  to  actions  for 
minimizing  impacts  (Subpart  H). 
Consideration  shall  include  the 
proposed  method,  volume,  location,  and 
rate  of  discharge,  as  well  as  the 
individual  and  combined  effects  of 
current  patterns,  water  circulation  and 
fluctuations,  wind  and  wave  action,  and 
other  physical  factors  on  the  movement 
of  suspended  parficulates. 

(d)  Contaminant  determinations. 
Determine  the  degree  to  which  the 
material  proposed  for  discharge  will 
introduce,  relocate,  or  increase 
contaminants.  This  determination  shall 
consider  the  material  to  be  discharged, 
the  aquatic  environment  at  the  proposed 
disposal  site,  and  the  availability  of 
contaminants. 

(e)  Aquatic  ecosystem  and  organism 
determinations.  Determine  the  nature 
and  degree  of  effect  that  the  proposed 
discharge  will  have,  both  individually 
and  cumulatively,  on  the  structure  and 
function  of  the  aquatic  ecosystem  and 
organisms.  Consideration  shall  be  given 
to  the  effect  at  the  proposed  disposal 
site  of  potential  changes  in  substrate 
characteristics  and  elevation,  water  or 
substrate  chemistry,  nutrients,  currents, 
circulation,  fluctuation,  and  salinity,  on 
the  recolonization  and  existence  of 
indigenous  aquatic  organisms  or 
communities.  Possible  loss  of 
environmental  values  {§  230.31),  and 
actions  to  minimize  impacts  (Subpart  H] 
shall  b«  sxamined.  Tests  as  described  in 
§  230.61  (Evaluation  and  Testing),  may 
be  required  to  provide  information  on 
the  effect  of  the  discharge  material  on 
communities  or  populations  of 
organisms  expected  to  be  exposed  to  it. 

(f)  Proposed  disposal  site 
determinations.  (1)  Each  disposal  site 
shall  be  specified  through  the 
application  of  these  Guidelines.  The 
mixing  zone  shall  be  confined  to  the 
smallest  practicable  zone  within  each 
specified  disposal  site  that  is  consistent 
with  the  type  of  dispersion  determined 
to  be  appropriate  by  the  application  of 
these  Guidelines.  In  a  few  special  cases 
under  unique  environmental  conditions, 
where  there  is  adequate  justification  to 
show  that  widespread  dispersion  by 
natural  means  will  result  in  no 
significantly  adverse  environmental 
effects,  the  discharged  material  may  be 
intended  to  be  spread  naturally  in  a  very 
thin  layer  over  a  large  area  of  the 
substrate  rather  than  be  contained 
within  the  disposal  site, 

(2)  The  permitting  authority  and  the 
Regional  Administrator  shall  consider 
the  following  factors  in  determining  the 
acceptability  of  a  proposed  mixing  zone: 

(i)  Depth  of  water  at  the  disposal  site; 


(ii)  Current  velocity,  direction,  and 
variability  at  the  disposal  site; 
(iii)  Degree  of  turbulence; 
(iv)  Stratification  attributable  to 
causes  such  as  obstructions,  salinity  or 
density  profiles  at  the  disposal  site; 

(v)  Discharge  vessel  speed  and 
direction,  if  appropriate; 
(vi)  Rate  of  discharge; 
(vii)  Ambient  concentration  of 
constituents  of  interest; 

(viii)  Dredged  material  characteristics, 
particularly  concentrations  of 
constituents,  amount  of  material,  type  of 
material  (sand,  silt,  clay,  etc)  and 
settling  velocities; 

(ix)  Number  of  discharge  actions  per 
unit  of  time; 

(x)  Other  factors  of  the  disposal  site 
that  affect  the  rates  and  patterns  of 
mixing. 

(g)  Determination  of  cumulative 
effects  on  the  aquatic  ecosystem.  (1) 
Cumulative  impacts  are  the  changes  in 
an  aquatic  ecosystem  that  are 
attributable  to  the  collective  effect  of  a 
number  of  individual  discharges  of 
dredged  or  fill  material.  Although  the 
impact  of  a  particular  discharge  may 
constitute  a  minor  change  in  itself,  the 
cumulative  effect  of  numerous  such 
piecemeal  changes  can  result  in  a  major 
impairment  of  the  water  resources  and 
interfere  with  the  productivity  and 
water  quahty  of  existing  aquatic 
ecosystems. 

(2)  Cumulative  effects  attributable  to 
the  discharge  of  dredged  or  Fill  material 
in  waters  of  the  United  States  should  be 
prsdicted  to  the  extent  reasonable  and 
practical.  The  permitting  authority  shall 
collect  information  and  solicit 
information  from  other  sources  about 
the  cumulative  impacts  on  the  aquatic 
ecosystem.  This  information  shall  be 
documented  and  considered  during  the 
decision-making  process  concerning  the 
evaluation  of  individual  permit 
applications,  the  issuance  of  a  General 
permit,  and  monitoring  and  enforcement 
of  existing  permits. 

(h)  Determination  of  secondary 
effects  on  the  aquatic  ecosystem.  (1) 
Secondary  effects  are  effects  on  an 
aquatic  ecosystem  that  are  associated 
with  a  discharge  of  dredged  or  fill 
materials,  but  do  not  result  from  the 
actual  placement  of  the  dredged  or  fill 
material.  Information  about  secondary 
effects  on  aquatic  ecosystems  shall  be 
considered  prior  to  the  time  final  section 
404  action  is  taken  by  permitting 
authorities. 

(2)  Some  examples  of  secondary 
effects  on  an  aquatic  ecosystem  are 
fluctuating  water  levels  in  an 
impoundment  and  downstream 
associated  with  the  operation  of  a  dam. 
septic  tank  leaching  and  surface  runoff 
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effects,  objectionable  tastes  and  odors, 
and  other  problems, 

§  230.23    Current  patterns  and  water 
circulation. 

(a)  Current  patterns  and  water 


§  230.25    Salinity  gradients. 

(a)  Salinity  gradients  form  where  salt 
water  from  the  ocean  meets  and  mixes 
with  fresh  water  from  land, 

(b)  Possible  loss  of  environmental 
characteristics  and  values:  Obstructions 


(b)  Possible  loss  of  values:  The  major 
potential  impacts  on  threatened  or 
endangered  species  from  the  discharge 
of  dredged  or  fill  material  include: 

(1)  Covering  or  otherwise  directly 
killing  species; 
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from  residential  or  commercial 
developments  on  fill,  and  leachate  and 
runoff  from  a  sanitary  landfill  located  in 
waters  of  the  U.S.  Activities  to  be 
conducted  on  fast  land  created  by  the 
discharge  of  dredged  or  fill  material  in 
waters  of  the  United  States  may  have 
secondary  impacts  within  those  waters 
which  should  be  considered  in 
evaluating  the  impact  of  creating  those 
fast  lands. 

§  230.12    Findings  of  compliance  or  non- 
compilanc*  witti  th«  restrictions  on 
discharge. 

(a)  On  the  basis  of  these  Guidelines 
(Subparts  C  through  G)  the  proposed 
disposal  sites  for  the  discharge  of 
dredged  or  fill  material  must  be; 

(1)  Specified  as  complying  with  the 
requirements  of  these  Guidelines:  or 

(2)  Specified  as  complying  with  the 
requirements  of  these  Guidelines  with 
the  inclusion  of  appropriate  and 
practicable  discharge  conditions  (see 
Subpart  H)  to  minimize  pollution  or 
adverse  effects  to  the  affected  aquatic 
ecosystems:  or 

(3)  Specified  as  failing  to  comply  with 
the  requirements  of  these  Guidelines 
where: 

(i)  There  is  a  practicable  alternative  to 
the  proposed  discharge  that  would  have 
less  adverse  effect  on  the  aquatic 
ecosystem,  so  long  as  such  alternative 
does  not  have  other  significant  adverse 
environmental  consequences:  or 

(ii)  The  proposed  discharge  will  result 
insignificant  degradation  of  the  aquatic 
ecosystem  under  §  230.10(b)  or  (c);  or 

(iii)  The  proposed  discharge  does  not 
include  all  appropriate  and  practicable 
measures  to  minimize  potential  harm  to 
the  aquatic  ecosystem;  or 

(iv)  There  does  not  exist  sufficient 
information  to  make  a  reasonable 
judgment  as  to  whether  the  proposed 
discharge  will  comply  with  these 
Guidelines. 

(b)  Findings  under  this  section  shall 
be  set  forth  in  writing  by  the  permitting 
authority  for  each  proposed  discharge 
and  made  available  to  the  permit 
applicant.  These  findings  shall  include 
the  factual  determinations  required  by 
S  230.11,  and  a  brief  explanation  of  any 
adaptation  of  these  Guidelines  to  the 
activity  under  consideration.  In  the  case 
of  a  General  permit,  such  findings  shall 
be  prepared  at  the  time  of  issuance  of 
that  permit  rather  than  for  each 
subsequent  discharge  under  the 
authority  of  that  permit. 

Subpart  C — Potential  Impacts  on 
Physical  and  Chemical  Characteristics 
of  the  Aquatic  Ecosystem 

Note. — The  effects  described  in  this 
subpart  should  be  considered  in  making  the 


factual  determinations  and  the  findings  of 
compliance  or  non-compliance  in  Subpart  B. 

§230.20    Substrate. 

(a)  The  substrate  of  the  aquatic 
ecosystem  underlies  open  waters  of  the 
United  States  and  constitutes  the 
surface  of  wetlands.  It  consists  of 
organic  and  inorganic  solid  materials 
and  includes  water  and  other  liquids  or 
gases  that  fill  the  spaces  between  solid 
particles. 

(b)  Possible  loss  of  environmental 
characteristics  and  values:  The 
discharge  of  dredged  or  fill  material  can 
result  in  varying  degrees  of  change  in 
the  complex  physical,  chemical,  and 
biological  characteristics  of  the 
substrate.  Discharges  which  alter 
substrate  elevation  or  contours  can 
result  in  changes  in  water  circulation, 
depth,  current  pattern,  water  fluctuation 
and  water  temperature.  Discharges  may 
adversely  affect  bottom-dwelling 
organisms  at  the  site  by  smothering 
immobile  forms  or  foi-cing  mobile  forms 
to  migrate.  Benthic  forms  present  prior 
to  a  discharge  are  unlikely  to  recolonize 
on  the  discharged  material  if  it  is  very 
dissimilar  from  that  of  the  discharge 
site.  Erosion,  slumping,  or  lateral 
displacement- of  surrounding  bottom  of 
such  deposits  can  adversely  affect  areas 
of  the  substrate  outside  the  perimeters 
of  the  disposal  site  by  changing  or 
destroying  habitat.  The  bulk  and 
composition  of  the  discharged  material 
and  the  location,  method,  and  timing  of 
discharges  may  all  influence  the  degree 
of  impact  on  the  substrate. 

§  230.21    Suspended  particulates/turbidity. 

(a)  Suspended  particulates  in  the 
aquatic  ecosystem  consist  of  fine- 
grained mineral  particles,  usually 
smaller  than  silt,  and  organic  particles. 
Suspended  particulates  may  enter  water 
bodies  as  a  result  of  land  runoff, 
flooding,  vegetative  and  planktonic 
breakdov\'n,  resuspension  of  bottom 
sedi.Tients,  and  man's  acti\ities 
including  dredging  and  filling. 
Particulates  may  remain  suspended  in 
the  water  column  for  variable  periods  of 
time  as  a  result  of  such  factors  as 
agitation  of  the  water  mass,  particulate 
specific  gravity,  particle  shape,  and 
physical  and  chemical  properties  of 
particle  surfaces. 

(b)  Possible  loss  of  environmental 
characteristics  and  values:  The 
discharge  of  dredged  or  fill  material  can 
result  in  greatly  elevated  levels  of 
suspended  particulates  in  the  water 
column  for  varying  lengths  of  time. 
These  new  levels  may  reduce  light 
penetration  and  lower  the  rate  of 
photosynthesis  and  the  primary 
productivity  of  an  aquatic  area  if  they 


last  long  enough.  Sight-dependent 
species  may  suffer  reduced  feeding 
ability  leading  to  limited  growth  and 
lowered  resistance  to  disease  if  high 
levels  of  suspended  particulates  persist. 
The  biological  and  the  chemical  content 
of  the  suspended  material  may  react 
with  the  dissolved  oxygen  in  the  water, 
which  can  result  in  oxygen  depletion. 
Toxic  metals  and  organics,  pathogens.  , 
and  viruses  absorbed  or  adsorbed  to 
fine-grained  particulates  in  the  material 
may  become  biologically  available  to 
organisms  either  in  the  water  column  or 
on  the  substrate.  Significant  increases  in 
suspended  particulate  levels  create 
turbid  plumes  which  are  highly  visible 
and  aesthetically  displeasing.  The 
extent  and  persistence  of  these  adverse 
impacts  caused  by  discharges  depend 
upon  the  relative  increase  in  suspended 
particulates  above  the  amount  occurring 
naturally,  the  duration  of  the  higher 
levels,  the  current  patterns,  water  level, 
and  fluctuations  present  when  such 
discharges  occur,  the  volume,  rate,  and 
duration  of  the  discharge,  particulate 
deposition,  and  the  seasonal  timing  of 
the  discharge. 

§230.22    Water. 

(a)  Water  is  the  part  of  the  aquatic 
ecosystem  in  which  organic  and 
inorganic  constituents  are  dissolved  and 
suspended.  It  consUtutes  part  of  the 
liquid  phase  and  is  contained  by  the 
substrate.  Water  forms  part  of  a 
dynamic  aquatic  life-supporting  system. 
Water  clarity,  nutrients  and  chemical 
content,  physical  and  biological  content, 
dissolved  gas  levels.  pH,  and 
temperature  contribute  to  its  life- 
sustaining  capabilities. 

(b)  Possible  loss  of  environmental 
characteristics  and  values:  The 
discharge  of  dredged  or  fill  material  can 
change  the  chemistry  and  the  physical 
characteristics  of  the  receiving  water  at 
a  disposal  site  through  the  introduction 
of  chemical  constituents  in  suspended  or 
dissolved  form.  Changes  in  the  clarity, 
color,  odor,  and  taste  of  water  and  the 
addition  of  contaminants  can  reduce  or 
eliminate  the  suitability  of  water  bodies 
for  populations  of  aquatic  organisms, 
and  for  human  consumption,  recreation, 
and  aesthetics.  The  introduction  of 
nutrients  or  organic  material  to  the 
water  column  as  a  result  of  the 
discharge  can  lead  to  a  high  biochemical 
oxygen  demand  (BOD),  which  in  turn 
can  lead  to  reduced  dissolved  oxygen, 
thereby  potentially  affecting  the  survival 
of  many  aquatic  organisms.  Increases  in 
nutrients  can  favor  one  group  of 
organisms  such  as  algae  to  the  detriment 
of  other  more  desirable  types  such  as 
submerged  aquatic  vegetation, 
potentially  causing  adverse  health 
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sensitive  to  the  discharge  of  material 
during  periods  of  reproduction  and 
growth  and  development  due  primarily 


Subpart  E— Potential  Impacts  on 
Special  Aquatic  Sites 
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(3)  Wetland  vegetation  consists  of 
plants  that  require  saturated  soils  to 
survive  (obligate  wetland  plants)  as  well 
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effects,  objectionable  tastes  and  odors, 
and  other  problems. 

§  230.23    Current  patterns  and  water 
circulation. 

(a)  Current  patterns  and  water 
circulation  are  the  physical  movements 
of  water  in  the  aquatic  ecosystem. 
Currents  and  circulation  respond  to 
natural  forces  as  modified  by  basin 
shape  and  cover,  physical  and  chemical 
characteristics  of  water  strata  and 
masses,  and  energy  dissipating  factors. 

(b)  Possible  loss  of  environmental 
characteristics  and  values:  The 
discharge  of  dredged  or  fill  material  can 
modify  current  patterns  and  water 
circulation  by  obstructing  flow,  changing 
the  direction  or  velocity  of  water  flow, 
changing  the  direction  or  velocity  of 
water  flow  and  circulation,  or  otherwise 
changing  ihe  dimensions  of  a  water 
body.  As  a  result,  adverse  changes  can 
occur  in:  location,  structure,  and 
dynamics  of  aquatic  communities; 
shoreline  and  substrate  erosion  and 
depositon  rates;  the  deposition  of 
suspended  particulates;  the  rate  and 
extent  of  mixing  of  dissolved  and 
suspended  components  of  the  water 
body;  and  water  stratification. 

§  230.24    Normal  water  fluctuations. 

(a)  Normal  water  fluctuations  in  a 
natural  aquatic  system  consist  of  daily, 
seasonal,  and  annual  tidal  and  flood 
fluctuations  in  water  level.  Biological 
and  physical  components  of  such  a 
system  are  either  attuned  to  or 
characterized  by  these  periodic  water 
fluctuations. 

(b)  Possible  loss  of  environmental 
characteristics  and  values:  The 
discharge  of  dredged  or  fill  material  can 
alter  theiiormal  water-level  fluctuation 
pattern  of  an  area,  resulting  in 
prolonged  periods  of  inundation, 
exaggerated  extremes  of  high  and  low 
water,  or  a  static,  nonfluctuating  water 
level.  Such  water  level  modifications 
may  change  salinity  pattenis,  alter 
erosion  or  sedimentation  rates, 
aggravate  water  temperature  extremes, 
and  upset  the  nutrient  and  dissol\'ed 
oxygen  balance  of  the  aquatic 
ecosystem.  In  addition,  these 
modifications  can  alter  or  destroy 
comn: unities  and  populations  of  aquatic 
animals  and  vegetation,  induce 
populations  of  nuisance  organisms, 
modify  habitat,  reduce  food  supplies, 
restrict  movement  of  aquatic  fauna, 
destroy  spawning  areas,  and  change 
adjacent,  upstream,  and  downstream 
areas. 


§  230.25    Salinity  gradients. 

(a)  Salinity  gradients  form  where  salt 
water  from  the  ocean  meets  and  mixes 
with  fresh  water  from  land. 

(b)  Possible  loss  of  environmental 
characteristics  and  values;  Obstructions 
which  divert  or  restrict  flow  of  either 
fresh  or  salt  water  may  change  existing 
salinity  gradients.  For  example,  parlial 
blocking  of  the  entrance  to  an  estuary  or 
river  mouth  that  significantly  restricts 
the  movement  of  the  salt  water  into  and 
out  of  that  area  can  effectively  lower  the 
volume  of  salt  water  available  for 
mixing  within  that  estuary.  The 
downstream  migration  of  the  salinity 
gradient  can  occur,  displacing  the 
maximum  sedimentation  zone  and 
requiring  sahnity-dependent  aquatic 
biota  to  adjust  to  the  new  conditions, 
move  to  new  locations  if  possible,  or 
perish.  In  the  freshwater  zone,  discharge 
operations  in  the  upstream  regions  can 
have  equally  adverse  impacts.  A 
significant  reduction  in  the  volume  of 
fresh  water  moving  into  an  estuary 
below  that  which  is  considered  normal 
can  affect  the  location  and  type  of 
mixing  thereby  changing  the 
characteristic  salinity  patterns.  The 
resulting  changed  circulation  pattern 
can  cause  the  upstream  migration  of  the 
salinity  gradient  displacing  the  ma.ximim 
sedimentation  zone.  This  migration  may 
affect  those  organisms  that  are  adapted 
to  freshwater  environments.  It  may  also 
affect  municipal  water  supplies. 

Note. — Possible  actions  to  minimize 
adverse  impacts  regarding  site  characteristics 
can  be  found  in  Subpart  H. 

Subpart  D — Potential  Impacts  on 
Biological  Characteristics  of  the 
Aquatic  Ecosystem 

Note. — The  impacts  described  in  this 
subpart  should  be  considered  in  making  the 
factual  determinations  and  the  findings  of 
compliance  or  non-compliance  in  Subpart  B. 

§  230.30    Threatened  and  endangered 
species. 

(a)  An  endangered  species  is  a  plant 
or  animal  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  A  threatened  species  is  one  in 
danger  of  becoming  an  endangered 
species  in  the  foreseeable  future 
throughout  all  or  a  significant  portion  of 
its  range.  Listings  of  threatened  and 
endangered  species  as  well  as  critical 
habitats  are  maintained  by  some 
individual  States  and  by  the  U.S.  Fish 
and  Wildlife  Service  of  the  Department 
of  the  Interior  (codified  annually  at  50 
CFR  §  17.11).  The  Department  of 
Commerce  has  authority  over  some 
threatened  and  endangered  marine 
mammals,  fish  and  reptiles. 


(b)  Possible  loss  of  values:  The  major 
potential  impacts  on  threatened  or 
endangered  species  from  the  discharge 
of  dredged  or  fill  material  include: 

(1)  Covering  or  otherwise  directly 
killing  species; 

(2)  The  impairment  or  destruction  of 
habitat  to  which  these  species  are 
limited.  Elements  of  the  aquatic  habitat 
which  are  particularly  crucial  to  the 
continued  survival  of  some  threatened 
or  endangered  species  include  adequate 
good  quality  water,  spawning  and 
matmation  areas,  nesting  areas, 
protective  cover,  adequate  and  reliable 
food  supply,  and  resting  areas  for 
migratory  species.  Each  of  these 
elements  can  be  adversely  affected  by 
changes  in  either  the  normal  water 
conditions  for  clarity,  chemical  content, 
nutrient  balance,  dissolved  oxygen,  pH, 
temperature,  salinity,  current  patterns, 
circulation  and  fluctuation,  or  the 
physical  removal  of  habitat;  and 

(3)  Facilitating  incompatible  activities. 

(c)  Where  consultation  with  the 
Secretary  of  the  Interior  occurs  under 
Section  7  of  the  Endangered  Species 
Act,  the  conclusions  of  the  Secretary 
concerning  the  impact(s)  of  the 
discharge  on  threatened  and  endangered 
species  and  their  habitat  shall  be 
considered  final. 

§  230.31     Fish,  crustaceans,  molluslcs  and 
other  aquatic  organisms  in  the  food  web. 

(a)  Aquatic  organisms  in  the  food  web 
include,  but  are  not  limited  to,  finfish. 
crustaceans,  mollusks,  insects,  annelids, 
planktonic  organisms,  and  the  plants 
and  animals  on  which  they  feed  and 
depend  upon  for  their  needs.  All  forms 
and  hfe  stages  of  an  organism, 
throughout  its  geographic  range,  are 
included  in  this  category. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  can 
variously  affect  populations  of  fish, 
crustaceans,  mollusks  and  other  food 
web  organisms  through  the  release  of 
contaminants  which  adversely  affect 
adults,  juveniles,  larvae,  or  eggs,  or 
result  in  the  establishment  or 
proliferation  of  an  undesirable 
competitive  species  of  plant  or  animal  at 
the  expense  of  the  desired  resident 
species.  Suspended  particulates  settling 
on  attached  or  buried  eggs  can  smother 
the  eggs  by  limiting  or  sealing  off  their 
exposure  to  oxygenated  water. 
Discharge  of  dredged  and  fill  material 
may  result  in  the  debilitation  or  death  of 
sedentary  organisms  by  smothering, 
exposure  to  chemical  contaminants  in 
dissolved  or  suspended  form,  exposure 
to  high  levels  of  suspended  particulates, 
reduction  in  food  supply,  or  alteration  of 
the  substrate  upon  which  they  are 
dependent.  Mollusks  are  particularly 
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smaller  in  size  than  sand.  They  are 
either  unvegetated  or  vegetated  only  by 
algal  mats. 


increasing  the  level  of  suspended 
particulates.  Coral  organisms  are 
extremely  sensitive  to  even  slight 


Subpart  F— Potential  Effects  on 
Human  Use  Characteristics 


■1 3    1 


85352    Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24,  1980  /  Rules  and  Regulations 


sensitive  to  the  discharge  of  material 
during  periods  of  reproduction  and 
growth  and  development  due  primarily 
to  their  limited  mobility.  They  can  be 
rendered  unfit  for  human  consumption 
by  tainting,  by  production  and 
accumulation  of  toxins,  or  by  ingestion 
and  retention  of  pathogenic  organisms, 
viruses,  heavy  metals  or  persistent 
synthetic  organic  chemicals.  The 
discharge  of  dredged  or  fill  material  can 
redirect,  delay,  or  stop  the  reproductive 
and  feeding  movements  of  some  species 
of  fish  and  Crustacea,  thus  preventing 
their  aggregation  in  accustomed  places 
such  as  spawning  or  nursery  grounds 
and  potentially  leading  to  reduced 
populations.  Reduction  of  dctrital 
feeding  species  or  other  representatives 
of  lower  trophic  levels  can  impair  the 
flow  of  energy  from  primary  consumers 
to  higher  trophic  levels.  The  reduction  or 
potential  elimination  of  food  chain 
organism  populations  decreases  the 
overall  productivity  and  nutrient  export 
capability  of  the  ecosystem. 

§230.32    Other  wildlife. 

(a)  Wildlife  associated  with  aquatic 
ecosystems  are  resident  and  transient 
mammals,  birds,  reptiles,  and 
amphibians. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  can 
result  in  the  loss  or  change  of  breeding 
and  nesting  areas,  escape  cover,  travel 
corridors,  and  preferred  food  sources  fur 
resident  and  transient  wildlife  species 
associated  with  the  aquatic  ecosystem. 
These  adverse  impacts  upon  wildlife 
habitat  may  result  from  changes  in 
water  levels,  water  flow  and  circulation, 
salinity,  chemical  content,  and  substrate 
characteristics  and  elevation.  Increased 
water  turbidity  can  adversely  affect 
wildlife  species  which  rely  upon  sight  to 
feed,  and  disrupt  the  respiration  and 
feeding  of  certain  aquatic  wildlife  and 
food  chain  organisms.  The  availability 
of  contaminants  from  the  discharge  of 
dredged  or  fill  material  may  lead  to  the 
bioaccumulation  of  such  contaminants 
in  wildlife.  Changes  in  such  physical 
and  chemical  factors  of  the  environment 
may  favor  the  introduction  of 
undesirable  plant  and  animal  species  at 
the  expense  of  resident  species  and 
communities.  In  some  aquatic 
environments  lowering  plant  and  animal 
species  diversity  may  disrupt  the  normal 
functions  of  the  ecosystem  and  lead  to 
reductions  in  overall  biological 
productivity. 

Note. — Possible  actions  to  minimize 
adverse  impacts  regarding  characteristics  of 
biological  components  of  the  aquatic 
ecosystem  can  be  found  in  Subpart  H. 


Subpart  E— Potential  Impacts  on 
Special  Aquatic  Sites 

Note.— The  impacts  described  in  this 
subpart  should  be  considered  in  making  the 
factual  determinations  and  the  findings  of 
compliance  or  non-compliance  in  Subpart  B. 
The  definition  of  special  aquatic  sites  is 
found  in  §  230.3(q-l). 

§  230.40    Sanctuaries  and  refuges. 

(a)  Sanctuaries  and  refuges  consist  of 
areas  designated  under  State  and 
Federal  laws  or  local  ordinances  to  be 
managed  principally  for  the  preservation 
and  use  of  fish  and  wildlife  resources. 

(b)  Possible  loss  of  values: 
Sanctuaries  and  refuges  may  be  affected 
by  discharges  of  dredged  or  fill  material 
which  will: 

(1)  Disrupt  the  breeding,  spawning, 
migratory  movements  or  other  critical 
life  requirements  of  resident  or  transient 
fish  and  wildlife  resources; 

(2)  Create  unplanned,  easy  and 
incompatible  human  access  to  remote 
aquatic  areas; 

(3)  Create  the  need  for  frequent 
maintenance  activity; 

(4)  Result  in  the  establishment  of 
undesirable  competitive  species  of 
plants  and  animals; 

(5)  Change  the  balance  of  water  and 
land  areas  needed  to  provide  cover, 
food,  and  other  fish  and  wildlife  habitat 
requirements  in  a  way  that  modifies 
sanctuary  or  refuge  management 
praciices; 

(b)  Result  in  any  of  the  other  adverse 
impacts  discussed  in  Subparts  C  and  D 
as  they  relate  to  a  particular  sanctuary 
or  refuge. 

!^  230.41     Wetlands. 

(aj(l)  Wetlands  consist  of  areas  that 
are  inundated  or  .saturated  by  surface  or 
ground  v. ater  at  a  frequrncy  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support, 
a  prevaltr.ce  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions. 

(2)  Where  wetlands  are  adjacent  to 
open  water,  they  generally  constitute  the 
transition  to  upland.  The  margin 
between  wetland  and  open  water  can 
best  he  established  by  specialists 
familiar  with  the  local  environment, 
particularly  where  emergent  vegetation 
merges  with  submerged  vegetation  over 
a  broad  area  in  such  places  as  the 
lateral  margins  of  open  water, 
headwaters,  rainwater  catch  basins,  and 
groundwater  seeps.  The  landward 
margin  of  wetlands  also  can  best  be 
identified  by  specialists  familiar  with 
the  local  environment  when  vegetation 
from  the  two  regions  merges  over  a 
broad  area. 


(3)  Wetland  vegetation  consists  of 
plants  that  require  saturated  soils  to 
survive  (obligate  wetland  plants)  as  well 
as  plants,  including  certain  trees,  that 
gain  a  competitive  advantage  over 
others  because  they  can  tolerate 
prolonged  wet  soil  conditions  and  their 
competitors  cannot.  In  addition  to  plant 
populations  and  communities,  wetlands 
are  delimited  by  hydrological  and 
physical  characteristics  of  the 
environment.  These  characteristics 
should  be  considered  when  information 
about  them  is  needed  to  supplement 
information  available  about  vegetation, 
or  where  wetland  vegetation  has  been 
removed  or  is  dormant. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredgedor  fill  material  in 
wetlands  is  likely  to  damage  or  destroy 
habitat  and  adversely  affect  the 
biological  productivity  of  wetlands 
ecosystems  by  smothering,  by 
dewatering,  by  permanently  flooding,  or 
by  altering  substrate  elevation  or 
periodicity  of  water  movement.  The 
addition  of  dredged  or  fill  material  may 
destroy  wetland  vegetation  or  result  in 
advancement  of  succession  to  dry  land 
species.  It  may  reduce  or  eliminate 
nutrient  exchange  by  a  reduction  of  the 
system's  productivity,  or  by  altering 
current  patterns  and  velocities. 
Disruption  or  elimination  of  the  wetland 
system  can  degrade  water  quality  by 
obstructing  circulation  patterns  that 
flush  large  expanses  of  wetland 
systems,  by  interfering  with  the 
filtration  function  of  wetlands,  or  by 
changing  the  aquifer  recharge  capability 
of  a  wetland.  Discharges  can  also 
change  the  wetland  habitat  value  for 
fish  and  wildlife  as  discussed  in  Subpart 
D.  When  disruptions- in  flow  and      * 
circulation  patterns  occur,  apparently 
minor  loss  of  wetland  acreage  may 
result  in  major  losses  through  secondary 
impacts.  Discharging  fill  material  in 
wetlands  as  part  of  municipal,  industrial 
or  recreational  development  may  modify 
the  capacity  of  wetlands  to  retain  and 
sti;re  floodwaters  and  to  serve  as  a 
buffer  zone  shielding  upland  areas  from 
wave  actions,  storm  damage  and 
erosion. 

§230.42    Mudflats 

(a)  Mud  flats  are  broad  flat  areas 
along  the  sea  coast  and  in  coastal  rivers 
to  the  head  of  tidal  influence  and  in 
inland  lakes,  ponds,  and  riverine 
systems.  When  mud  flats  are  inundated, 
wind  and  wave  action  may  resuspend 
bottom  sediments.  Coastal  mud  flats  are 
exposed  at  extremely  low  fides  and 
inundated  at  high  fides  with  the  water 
table  at  or  near  the  surface  of  the 
substrate.  The  substrate  of  mud  flats 
contains  organic  material  and  parficles 
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§  230.52    Water-related  recreation. 


educational,  historical,  recreational 


(2)  Pertinent  results  from  tests 
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smaller  in  size  than  sand.  They  are 
either  unvegetated  or  vegetated  only  by 
algal  mats. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  can 
cause  changes  in  water  circulaUon 
patterns  which  may  permanently  flood 
or  dewater  the  mud  flat  or  disrupt 
periodic  inundation,  resulting  in  an 
increase  in  the  rate  of  erosion  or 
accretion.  Such  changes  can  deplete  or 
eliminate  mud  flat  biota,  foraging  areas, 
and  nursery  areas.  Changes  in 
inundation  patterns  can  affect  the 
chemical  and  biological  exchange  and 
decomposition  process  occurring  on  the 
mud  flat  and  change  the  deposition  of 
suspended  material  affecting  the 
productivity  of  the  area.  Changes  may 
reduce  the  mud  flat's  capacity  to 
dissipate  storm  surge  runoff. 

§  230.43    Vegetated  shallows. 

(a)  Vegetated  shallows  are 
permanently  inundated  areas  that  under 
normal  circumstances  support 
communities  of  rooted  aquatic 
vegetation,  such  as  turtle  grass  and 
eelgrass  in  estuarine  or  marine  systems 
as  well  as  a  number  of  freshwater 
species  in  rivers  and  lakes. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  can 
smother  vegetation  and  benthic 
organisms.  It  may  also  create  unsuitable 
conditions  for  their  continued  vigor  by: 

(1)  changing  water  circulation  patterns: 

(2)  releasing  nutrients  that  increase 
undesirable  algal  populations;  (3) 
releasing  chemicals  that  adversely 
affect  plants  and  animals:  (4)  increasing 
turbidity  levels,  thereby  reducing  light 
penetration  and  hence  photosynthesis: 
and  (5)  changing  the  capacity  of  a 
vegetated  shallow  to  stabilize  bottom 
materials  and  decrease  channel 
shoaling.  The  discharge  of  dredged  or 
fill  material  may  reduce  the  value  of 
vegetated  shallows  as  nesting, 
spawning,  nursery,  cover,  and  forage 
areas,  as  well  as  their  value  in 
protecting  shorelines  from  erosion  and 
wave  actions.  It  may  also  encourage  the 
growth  of  nuisance  vegetation. 

§  230.44    Coral  reefs. 

(a)  Coral  reefs  consist  of  the  skeletal 
deposit,  usually  of  calcareous  or 
silicaceous  materials,  produced  by  the 
vital  activities  of  anthozoan  polyps  or 
other  invertebrate  organisms  present  in 
growing  portions  of  the  reef. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  can 
adversely  affect  colonies  of  reef  building 
organisms  by  burying  them,  by  releasing 
contaminants  such  as  hydrocarbons  into 
the  water  column,  by  reducing  light 
penetration  through  the  water,  and  by 


increasing  the  level  of  suspended 
particulates.  Coral  organisms  are 
extremely  sensitive  to  even  slight 
reductions  in  light  penetrafion  or 
increases  in  suspended  particulates. 
These  adverse  effects  will  cause  a  loss 
of  producfive  colonies  which  in  turn 
provide  habitat  for  many  species  of 
highly  specialized  aquatic  organisms. 

§  230.45    Riffle  and  pool  complexes.  ' 

(a)  Steep  gradient  secfions  of  streams 
are  somefimes  characterized  by  riffle 
and  pool  complexes.  Such  stream 
sections  are  recognizable  by  their 
hydraulic  characteristics.  The  rapid 
movement  of  water  oyer  a  coarse 
substrate  in  riffles  results  in  a  rough 
flow,  a  turbulent  surface,  and  high 
dissolved  oxygen  levels  in  the  water. 
Pools  are  deeper  areas  associated  with 
riffles.  Pools  are  characterized  by  a 
slower  stream  velocity,  a  steaming  flow, 
a  smooth  surface,  and  a  finer  substrate. 
Riffle  and  pool  complexes  are 
parficularly  valuable  habitat  for  fish  and 
wildlife. 

(b)  Possible  loss  of  values:  Discharge 
of  dredged  or  fill  material  can  eliminate 
riffle  and  pool  areas  by  displacement, 
hydrologic  modification,  or 
sedimentation.  Activities  which  affect 
riffle  and  pool  areas  and  especially 
riffle/pool  ratios,  may  reduce  the 
aeration  arid  filtration  capabilities  at  the 
disch^ge  site  and  downstream,  may 
reduce  stream  habitat  diversify,  and 
may  retard  repopulation  of  the  disposal 
site  and  downstream  wafers  through 
sedimentation  and  the  creafion  of 
unsuitable  habitat.  The  discharge  of 
dredged  or  fill  material  which  alters 
stream  hydrology  may  cause  scouring  or 
sedimentafion  of  riffles  and  pools. 
Sedimentation  induced  through 
hydrological  modification  or  as  a  direct 
result  of  the  deposition  of 
unconsolidated  dredged  or  fill  material 
may  clog  riffle  and  pool  areas,  destroy 
habitats,  and  create  anaerobic 
conditions.  Eliminating  pools  and 
meanders  by  the  discharge  of  dredged  or 
fill  material  can  reduce  water  holding 
capacity  of  streams  and  cause  rapid 
runoff  from  a  watershed.  Rapid  runoff 
can  deliver  large  quantities  of  flood 
water  in  a  short  fime  to  downstream 
areas  resulting  in  the  destruction  of 
natural  habitat,  high  property  loss,  and 
the  need  for  further  hydraulic 
modificafion. 

Note. — Possible  actions  to  minimize 
adverse  impacts  on  site  or  material 
characteristics  can  be  found  in  Subpart  H. 


Subpart  F— Potential  Effects  on 
Human  Use  Ctwracteristics 

Note. — The  effects  described  tn  this 
subpart  should  be  considered  In  making  the 
factual  determinations  and  the  ftedings  of 
tompliance  or  non-compliance  in  Subpart  B. 

§  230.50    Municipal  artd  private  water 
supplies. 

(a)  Municipal  and  private  water 
supplies  consist  of  surface  water  or 
ground  water  which  is  directed  to  the 
intake  of  a  municipal  or  private  water 
supply  system. 

(b)  Possible  loss  of  values:  Discharges 
can  affect  the  quality  of  water  supplies 
with  respect  to  color,  taste,  odor, 
chemical  content  and  suspended 
particulate  concentration,  in  such  a  way 
as  to  reduce  the  fitness  of  the  water  for 
consumption.  Water  can  be  rendered 
unpalatable  or  unhealthy  by  the 
addition  of  suspended  particulates, 
viruses  and  pathogenic  organisms,  and 
dissolved  materials.  The  expense  of 
removing  such  substances  before  the 
wafer  is  delivered  for  consumption  can 
be  high.  Discharges  may  also  affect  the 
quantify  of  water  available  for 
municipal  and  private  water  supplies.  In 
addition,  certain  commonly  used  water 
treatment  chemicals  have  the  potential 
for  combining  with  some  suspended  or 
dissolved  substances  from  dredged  or 
fill  material  to  form  other  products  that 
can  have  a  toxic  effect  on  consumers. 

§  230.51    Recreational  and  commercial 
fisheries. 

(a)  Recreational  and  commercial 
fisheries  consist  of  harvestable  fish, 
crustaceans,  shellfish,  and  other  aquatic 
organisms  used  by  man. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  materials 
can  affect  the  suitability  of  recreational 
and  commercial  fishing  grounds  as 
habitat  for  populations  of  consumable 
aquatic  organisms.  Discharges  can  result 
in  the  chemical  contamination  of 
recreational  or  commercial  fisheries. 
They  may  also  interfere  with  the 
reproductive  success  of  recreational  and 
commercially  important  aquatic  species 
through  disruption  of  migration  and 
spawning  areas.  The  introducfion  of 
pollutants  at  critical  times  in  their  life 
cycle  may  directly  reduce  populations  of 
commercially  important  aquatic 
organisms  or  indirectly  reduce  them  by 
reducing  organisms  upon  which  they 
depend  for  food.  Any  of  these  impacts 
can  be  of  short  duration  or  prolonged, 
depending  upon  the  physical  and 
chemical  impacts  of  the  discharge  and 
the  biological  availability  of 
contaminants  to  aquafic  organisms. 
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reduce  contamination  to  acceptable 
levels  within  the  disposal  site  and  to 
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obtained  from  bioassays  in  lieu  of 
chemical  tests. 

f2l  Water  column  effects,  fil 
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§  230.52    Water-retated  recreation. 

(a)  Water-related  recreation 
encompasses  activities  undertaken  for 
amusement  and  relaxation.  Activities 
encompass  two  broad  categories  of  use: 
consumptive,  e.g.,  harvesting  resources 
by  hunting  and  fishing;  and  non- 
comsumptive,  e.g.  canoeing  and  sight- 
seeing. 

(b)  Possible  loss  of  values:  One  of  the 
more  important  direct  impacts  of 
dredged  or  fill  disposal  is  to  impair  or 
destroy  the  resources  which  support 
recreation  activities.  The  disposal  of 
dredged  or  fill  material  may  adversely 
modify  or  destroy  water  use  for 
recreation  by  changing  turbidity, 
suspended  particulates,  temperature, 
dissolved  oxygen,  dissolved  materials, 
toxic  materials,  pathogenic  organisms, 
quality  of  habitat,  and  the  aesthetic 
qualities  of  sight,  taste,  odor,  and  color. 

§230.53    Aesthetics. 

(a)  Aesthetics  associated  with  the 
aquatic  ecosystem  consist  of  the 
perception  of  beauty  by  one  or  a 
combination  of  the  senses  of'Sight, 
hearing,  touch,  and  smell.  Aesthetics  of 
aquatic  ecosystems  apply  to  the  quality 
of  life  enjoyed  by  the  general  public  and 
property  owners. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  can 
mar  the  beauty  of  natural  aquatic 
ecosystems  by  degrading  water  quality, 
creating  distracting  disposal  sites. 
Inducing  inappropriate  development, 
encouraging  unplanned  and 
incompatible  human  access,  and  by 
destroying  vital  elements  that  contribute 
to  the  compositional  harmony  or  unity. 
visual  distinctiveness,  or  diversity  of  an 
area.  The  discharge  of  dredged  or  fill 
material  can  adversely  affect  the 
particular  features,  traits,  or 
characteristics  of  an  aquatic  area  which 
make  it  valuable  to  property  owners. 
Activities  which  degrade  water  quality, 
disrupt  natural  substrate  and 
vegetational  characteristics,  deny 
access  to  or  visibility  of  the  resource,  or 
result  in  Changes  in  odor,  air  quality,  or 

^noise  levels  may  reduce  the  value  of  an 
aquatic  area  to  private  property  owners. 

§  230.54    Parks,  national  and  historical 
monuments,  national  seashores,  wilderness 
areas,  research  sites,  and  similar 
preserves. 

(a)  These  preserves  consist  of  a.-eas 
designated  under  Federal  and  State 
laws  or  local  ordinances  to  be  managed 
for  their  aesthetic,  educational, 
historical,  recreational,  or  scientific 
value. 

(b)  Possible  loss  of  values:  The 
discharge  of  dredged  or  fill  material  into 
such  areas  may  modify  the  aesthetic. 


educational,  historical,  recreational 
and/or  scientific  qualities  thereby 
reducing  or  eliminating  the  uses  for 
which  such  sites  are  set  aside  and 
managed. 

Note. — Possible  actions  to  minimize 
adverse  impacts  regarding  site  or  material 
characteristics  can  be  found  in  Subpart  H. 

Subpart  G— Evaluation  and  Testing 

§  230.60    General  evaluation  of  dredged  or 
fill  material. 

The  purpose  of  these  evaluation 
procedures  and  the  chemical  and 
biological  testing  sequence  outlined  in 
§  230.61  is  to  provide  information  to 
reach  the  determinations  required  by 
§  230.11.  Where  the  results  of  prior 
evaluations,  chemical  and  biological 
tests,  scientific  research,  and  experience 
can  provide  information  helpful  in 
making  a  determination,  these  should  be 
used.  Such  prior  results  may  make  new 
testing  unnecessary.  The  information 
used  shall  be  documented.  Where  the 
same  information  applies  to  more  than 
one  determination,  it  may  be 
documented  once  and  referenced  in 
later  determinations. 

(a)  If  the  evaluation  under  paragraph 
(b)  indicates  the  dredged  or  fill  material 
is  not  a  carrier  of  contaminants,  then  the 
required  determinations  pertaining  to 
the  presence  and  effects  of 
contaminants  can  be  made  without 
testing.  Dredged  or  fill  material  is  most 
likely  to  be  free  from  chemical, 
biological,  or  other  pollutants  where  it  is 
composed  primarily  of  sand,  gravel,  or 
other  naturally  occurring  inert  material. 
Dredged  material  so  composed  is 
generally  found  in  areas  of  high  current 
or  wave  energy  such  as  streams  with 
large  bed  loads  or  coastal  areas  with 
shifting  bars  and  channels.  However, 
when  such  material  is  discolored  or 
contains  other  indications  that 
contaminants  may  be  present,  further 
inquiry  should  be  made. 

(b)  The  extraction  site  shall  be 
examined  in  order  to  assess  whether  it 
is  sufficiently  removed  from  sources  of 
pollution  to  provide  reasonable 
assurance  that  the  proposed  discharge 
material  is  not  a  carrier  of 
contaminants.  Factors  to  be  considered 
include  but  are  not  limited  to: 

(1)  Potential  routes  of  contaminants  or 
contaminated  sediments  to  the 
extraction  site,  based  on  hydrographic 
or  other  maps,  aerial  photography,  or 
other  materials  that  show  watercourses, 
surface  relief,  proximity  to  tidal 
movement,  private  and  public  roads, 
location  of  buildings,  municipal  and 
industrial  areas,  and  agricultural  or 
forest  lands. 


(2)  Pertinent  results  from  tests 
previously  carried  out  on  the  material  .at 
the  extraction  site,  or  carried  out  on 
similar  material  for  other  permitted 
projects  in  the  vicinity.  Materials  shall 
be  considered  similar  if  the  sources  of 
contamination,  the  physical 
configuration  of  the  sites  and  the 
sediment  composition  of  the  materials 
are  comparable,  in  light  of  water 
circulation  and  stratification,  sediment 
accumulation  and  general  sediment 
characteristics.  Tests  from  other  sites 
may  be  relied  on  only  if  no  changes 
have  occurred  at  the  extraction  sites  to 
render  the  results  irrelevant. 

(3)  Any  potential  for  significant 
introduction  of  persistent  pesticides 
from  land  runoff  or  percolation; 

(4)  Any  records  of  spills  or  disposal  of 
petroleum  products  or  substances 
designated  as  hazardous  under  section 
311  of  the  Clean  Water  Act  (See  40  CFR 
116); 

(5)  Information  in  Federal,  State  and 
local  records  indicating  significant 
introduction  of  pollutants  from 
industries,  municipalities,  or  other 
sources,  including  types  and  amounts  of 
waste  materials  discharged  along  the 
potential  routes  of  contaminants  to  the 
extraction  site;  and 

(6)  Any  possibility  of  the  presence  of 
substantial  natural  deposits  of  minerals 
or  other  substances  which  could  be 
released  to  the  aquatic  environment  in 
harmful  quantities  by  man-induced 
discharge  activities. 

(c)  To  reach  the  determinations  in 

§  230.11  involving  potential  effects  of  the 
discharge  on  the  characteristics  of  the 
disposal  site,  the  narrative  guidance  in 
Subparts  C-F  shall  be  used  along  with 
the  general  evaluation  procedure  in 
§  230.60  and.  if  necessary,  the  chemical 
and  biological  testing  sequence  in 
§  230.61.  Where  the  discharge  site  is 
adjacent  to  the  extraction  site  and 
subject  to  the  same  sources  of 
contaminants,  and  materials  at  the  two 
sites  are  substantially  similar,  the  fact 
that  the  material  to  be  discharged  may 
be  a  carrier  of  contaminants  is  not  likely 
to  result  in  degradation  of  the  disposal 
site.  In  such  circumstances,  when 
dissolved  material  and  suspended 
particulates  can  be  controlled  to  prevent 
carrying  pollutants  to  less  contaminated 
areas,  testing  will  not  be  required. 

(d)  Even  if  the  §  230.60(b)  evaluation 
(previous  tests,  the  presence  of  polluting 
industries  and  information  about  their 
discharge  or  runoff  into  waters  of  the 
U.S.,  bioinventories,  etc.)  leads  to  the 
conclusion  that  there  is  a  high 
probability  that  the  material  proposed 
for  discharge  is  a  carrier  of 
contaminants,  testing  may  not  be 
necessary  if  constraints  are  available  to 
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(e)  Selecting  the  disposal  site,  the 
discharge  point,  and  the  method  of 
discharge  to  minimize  the  extent  of  any 
plume; 

(f)  Designing  the  discharge  of  dredged 


(a)  Where  environmentally  desirable, 
distributing  the  dredged  material  widely 
in  a  thin  layer  at  the  disposal  site  to 
maintain  natural  substrate  contours  and 
elevation; 


(e)  Employing  appropriate  machinery 
and  methods  of  transport  of  the  material 
for  discharge. 

§  230.75    Actions  affecting  plant  and 
animal  populations. 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Rules  and  Regulations    85355 


reduce  contamination  to  acceptable 
levels  within  the  disposal  site  and  to 
prevent  contaminants  from  being 
transported  beyond  the  boundaries  of 
the  disposal  site,  if  such  constraints  are 
acceptable  to  the  permitting  authority 
and  the  Regional  Administrator,  and  if 
the  potential  discharger  is  willing  and 
able  to  implement  such  constraints. 
However,  even  if  tests  are  not 
performed,  the  permitting  authority  must 
still  determine  the  probable  impact  of 
the  operation  on  the  receiving  aquatic 
ecosystem.  Any  decision  not  to  test 
must  be  explained  in  the  determinations 
made  under  §  230.11. 

§  230.61    Chemical,  biological,  and  physical 
evaluation  and  testing. 

Note. — The  Agency  is  today  proposing 
revised  testing  guidelines.  The  evaluation  and 
testing  procedures  in  this  section  are  based 
on  the  1975  §  404(b)(1)  interim  final 
Guidelines  and  shall  remain  in  effect  until  the 
revised  testing  guidelines  are  published  as 
final  regulations. 

(a)  No  single  test  or  approach  can  be 
applied  in  all  cases  to  evaluate  the 
effects  of  proposed  discharges  of 
dredged  or  fill  materials.  This  section 
provides  some  guidance  in  determining 
which  test  and/or  evaluation  procedures 
are  appropriate  in  a  given  case.  Interim 
guidance  to  applicants  concerning  the 
applicability  of  specific  approaches  or 
procedures  will  be  furnished  by  the 
permitting  authority. 

(b)  Chemical-biological  interaclive 
effects.  The  principal  concerns  of 
discharge  of  dredged  or  fill  material  that 
contain  contaminants  are  the  potential 
effects  on  the  water  column  and  on 
communities  of  aquatic  organisms. 

(1)  Evaluation  of  chemical-biological 
interactive  effects.  Dredged  or  fill 
material  may  be  excluded  from  the 
evaluation  procedures  specified  in 
paragraphs  (b)(2)  and  (3)  of  this  section 
if  it  is  determined,  on  the  basis  of  the 
evaluation  in  §  230.60,  that  the 
likelihood  of  contamination  by 
contaminants  is  acceptably  low,  unless 
the  permitting  authority,  after  evaluating 
and  considering  any  comments  received 
from  the  Regional  Administrator, 
determines  that  these  procedures  are 
necessary.  The  Regional  Administrator 
may  require,  on  a  case-by-case  basis, 
testing  approaches  and  procedures  by 
stating  what  additional  information  is 
needed  through  further  analyses  and 
how  the  results  of  the  analyses  will  be 
of  value  in  evaluating  potential 
environmental  effects. 

If  the  General  Evaluation  indicatps  the 
presence  of  a  sufficiently  large  number 
of  chemicals  to  render  impractical  the 
identification  of  all  contaminants  by 
chemical  testing,  information  may  be 


obtained  from  bioassays  in  lieu  of 
chemical  tests. 

(2)  Water  column  effects,  (i) 
Sediments  normally  contain  constituents 
that  exist  in  various  chemical  forms  and 
in  various  concentrations  in  several 
locations  within  the  sediment.  An 
elutriate  test  may  be  used  to  predict  the 
effect  on  water  quality  due  to  release  of 
contaminants  from  the  sediment  to  the 
water  column.  However,  in  the  case  of 
fill  material  originating  on  land  which 
may  be  a  carrier  of  contaminants,  a 
water  leachate  test  is  appropriate. 

(ii)  Major  constituents  to  be  analyzed 
in  the  elutriate  are  those  deemed  critical 
by  the  permitting  authority,  after 
evaluating  and  considering  any 
comments  received  from  the  Regional 
Administrator,  and  considering  results 
of  the  evaluation  in  §  230  60.  Elutriate 
concentrations  should  be  compared  to 
concentrations  of  the  same  constituents 
in  water  from  the  disposal  site.  Results 
should  be  evaluated  in  light  of  the 
volume  and  rate  of  the  intended 
discharge,  the  type  of  discharge,  the 
hydrodynamic  regime  at  the  disposal 
site,  and  other  information  relevant  to 
the  impact  on  water  quality.  The  ^ 

permitting  authority  should  consider  thfe, 
mixing  zone  in  ev  aluating  water  column 
effects.  The  permitting  authority  may 
specify  bioassays  when  such  procedures 
will  be  of  value. 

(3)  Effects  on  benthos.  The  permitting 
authority  may  use  an  appropriate 
benthic  bioassay  (including 
bioaccumulation  tests)  when  such 
procedures  will  be  of  value  in  assessing 
ecological  effects  and  in  establishing 
discharge  conditions. 

(c)  Procedure  for  comparison  of  sites. 

(1)  When  an  inventory  of  the  total 
concentration  of  contaminants  would  be 
of  value  in  comparing  sediment  at  the 
dredging  site  with  sediment  at  the 
disposal  site,  the  permitting  authority 
may  require  a  sediment  chemical 
analysis.  Markedly  different 
concentrations  of  contaminants  between 
the  excavation  and  disposal  sites  may 
aid  in  making  an  environmental 
assessment  of  the  proposed  disposal 
operation.  Such  differences  should  be 
interpreted  in  terms  of  the  potential  for 
harm  as  supported  by  any  pertinent 
scientific  literature. 

(2)  When  an  analysis  of  biological 
community  structure  will  be  of  value  to 
assess  the  potential  for  adverse 
environmental  impact  at  the  proposed 
disposal  site,  a  comparison  of  the 
biological  characteristics  between  the 
excavation  and  disposal  sites  may  be 
required  by  the  permitting  authority. 
Biological  indicator  species  may  be 
useful  in  evaluating  the  existing  degree 
of  stress  at  both  sites.  Sensitive  species 


representing  community  components 
colonizing  various  substrate  types 
within  the  sites  should  be  identified  as 
possible  bioassay  organisms  if  tests  for 
toxicity  are  required.  Community 
structure  studies  should  be  performed 
only  when  they  will  be  of  value  in 
determining  discharge  conditions.  This 
is  particularly  applicable  to  large 
quantities  of  dredged  material  known  to 
contain  adverse  quantities  of  toxic 
materials.  Community  studies  should 
include  benthic  organisms  such  as 
microbiota  and  harvestable  shellfish 
and  finfish.  Abundance,  diversity,  and 
distribution  should  be  documented  and 
correlated  with  substrate  type  and  other 
appropriate  physical  and  chemical 
environmental  characteristics. 

(d)  Physical  tests  and  evaluation.  The 
effect  of  a  discharge  of  dredged  or  fill 
material  on  physical  substrate 
characteristics  at  the  disposal  site,  as 
well  as  on  the  water  circulation, 
fluctuation,  salinity,  and  suspended 
particulates  content  there,  is  important 
in  making  factual  determinations  in 
§  230.11.  Where  information  on  such 
effects  is  not  otherwise  available  to 
make  these  factual  determinations,  the 
permitting  authority  shall  require 
appropriate  physical  tests  and 
evaluations  as  are  justified  and  deemed 
necessary.  Such  tests  may  include  sieve 
tests,  settleability  tests,  compaction 
tests,  mixing  zone  and  suspended 
particulate  plume  determinations,  and 
site  assessments  of  water  flow, 
circulation,  and  sahnity  characteristics. 

Subpart  H— Actions  To  Minimize 
Adverse  Effects 

Note. — There  are  many  actions  which  Ldn 
bt  undertaken  in  response  to  §  203.10(d)  to 
minimize  the  adverse  effects  of  discharges  of 
dredged  or  fill  material.  Some  of  these, 
grouped  by  type  of  activity,  are  listed  in  this 
subpart. 

§  230.70    Actions  concerning  the  location 
of  the  discharge. 

The  effects  of  the  discharge  can  be 
minimized  by  the  choice  of  the  disposal 
sitfe.  Some  of  the  ways  to  accomplish 
this  are  by; 

(a)  Locating  and  confining  the 
discharge  to  minimize  smothering  of 
organisms; 

(b)  Designing  the  discharge  to  avoid  a 
disruption  of  periodic  water  inundation 
patterns; 

(c)  Selecting  a  disposal  site  that  has 
been  used  previously  for  dredged 
material  discharge; 

(d)  Selecting  a  disposal  site  at  which 
the  substrate  is  composed  of  material 
similar  to  that  being  discharged,  such  as 
discharging  sand  on  sand  or  mud  on 
mud; 
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(e)  Selecting  sites  that  will  not  be 
detrimental  or  increase  incompatible 
human  activity,  or  require  the  need  for 
frequent  dredge  or  fill  maintenance 
activity  in  remote  fish  and  wildlife 


(d)  To  provide  the  basis  for  advanced 
identification  of  disposal  areas,  and 
areas  unsuitable  for  disposal,  EPA  and 
the  permitting  authority  shall  consider 
the  likelihood  that  use  of  the  area  in 
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(e)  Selecting  the  disposal  site,  the 
discharge  point,  and  the  method  of 
discharge  to  minimize  the  extent  of  any 

plume; 

(f)  Designing  the  discharge  of  dredged 
or  fill  material  to  minimize  or  prevent 
the  creation  of  standing  bodies  of  water 
in  areas  of  normally  fluctuating  water 
levels,  and  minimize  or  prevent  the 
drainage  of  areas  subject  to  such 
fluctuations. 

§  230.71     Actions  concerning  the  material 
to  be  discharged. 

The  effects  of  a  discharge  can  be 
minimized  by  treatment  of,  or 
limitations  on  the  material  itself,  such 
as: 

(a)  Disposal  of  dredged  material  in 
such  a  manner  that  physiochemical 
conditions  are  maintained  and  the 
potency  and  availability  of  pollutants 
are  reduced. 

(b)  Limiting  the  solid,  liquid,  and 
gaseous  components  of  material  to  be 
discharged  at  a  particular  site; 

(c)  Adding  treatment  substances  to 
the  discharge  material; 

(d)  Utilizing  chemical  flocculants  to 
enhance  the  deposition  of  suspended 
particulates  in  diked  disposal  areas. 

§  230.72    Actions  controlling  the  material 
after  discharge. 

The  effects  of  the  dredged  or  fill 
material  after  discharge  may  be 
controlled  by: 

(a)  Selecting  discharge  methods  and 
disposal  sites  where  the  potential  for 
erosion,  slumping  or  leaching  of 
materials  into  the  surrounding  aquatic 
ecosystem  will  be  reduced.  These  sites 
or  methods  include,  but  are  not  limited 

to: 

(1)  Using  containment  levees,  sediment 
basins,  and  cover  crops  to  reduce 
erosion; 

(2)  Using  lined  containment  areas  to 
reduce  leaching  where  leaching  of 
chemical  constituents  from  the 
discharged  material  is  expected  to  be  a 
problem; 

(b)  Capping  in-place  contaminated 
material  with  clean  material  or 
selectively  discharging  the  most 
contaminated  material  first  to  be  capped 
with  the  remaining  material; 

(c)  Maintaining  and  containing 
discharged  material  properly  to  prevent 
point  and  nonpoint  sources  of  pollution; 

(d)  Timing  the  discharge  to  minimize 
impact,  for  instance  during  periods  of 
unusual  high  water  Hows,  wind,  wave, 
and  tidal  actions. 

§  230.73    Actions  affecting  the  method  of 
dispersion. 

The  effects  of  a  discharge  can  be 
minimized  by  the  manner  in  which  it  is 
dispersed,  such  as: 


(a)  Where  environmentally  desirable, 
distributing  the  dredged  material  widely 
in  a  thin  layer  at  the  disposal  site  to 
maintain  natural  substrate  contours  and 
elevation; 

(lj)  Orienting  a  dredged  or  fill  material 
mound  to  minimize  undesirable 
obstruction  to  the  water  current  or 
circulation  pattern,  and  utilizing  natural 
bottom  contours  to  minimize  the  size  of 
the  mound; 

(c)  Using  silt  screens  or  other 
appropriate  methods  to  confine 
suspended  particulate/turbidity  to  a 
small  area  where  settling  or  removal  can 
occur; 

(d)  Making  use  of  currents  and 
circulation  patterns  to  mi.x,  disperse  and 
dilute  the  discharge; 

(e)  Minimizing  water  column  turbidity 
by  using  a  submerged  diffuser  system.  A 
similar  effect  can  be  accomplished  by 
submerging  pipeline  discharges  or 
otherwise  releasing  materials  near  the 
bottom: 

(f)  Selectmg  sites  or  managing 
discharges  to  confine  and  minimize  the 
release  of  suspended  particulates  to  give 
decreased  turbidity  levels  and  to 
maintain  light  penetration  for  organisms; 

(g)  Setting  limitations  on  the  amount 
of  material  to  be  discharged  per  unit  of 
time  or  volume  of  receiving  water. 

§  230.74    Actions  related  to  technology. 

UischariJe  technology  should  be 
adapted  tii  the  needs  of  each  site.  In 
determining  whether  the  discharge 
operation  sufficiently  minimizes  adverse 
environmental  impacts,  the  applicant 
should  consider: 

(a)  Using  appropriate  equipment  or 
machinery,  including  protective  devices, 
and  the  use  of  such  equipment  or 
machinery  in  activities  related  to  the 
discharge  of  dredged  or  fill  material; 

(b)  Employing  appropriate 
maintenance  and  operation  on 
equipment  or  machinery,  including 
adequate  training,  staffing,  and  working 
procedures; 

(c)  Using  machinery  and  techniques 
that  ,ire  especially  designed  to  reduce 
damage  to  wetlands.  This  may  include 
machines  equipped  with  devices  that 
scatter  rather  than  mound  excavated 
materials,  machines  with  specially 
designed  wheels  or  tracks,  and  the  use 
of  mats  under  heavy  machines  to  reduce 
wetland  surface  compaction  and  rutting; 

|d)  Designing  access  roads  and 
channel  spanning  structures  using 
culverts,  open  channels,  and  diversions 
that  will  pass  both  low  and  high  water 
flows,  accommodate  fluctuating  water 
levels,  and  maintain  circulation  and 
faunal  movement; 


(e)  Employing  appropriate  machinery 
and  methods  of  transport  of  the  material 
for  discharge. 

§  230.75    Actions  affecting  plant  and 
animal  populations. 

Minimization  of  adverse  effects  on 
populations  of  plants  and  animals  can 
be  achieved  by: 

(a)  Avoiding  changes  in  water  current 
and  circulation  patterns  which  would 
interfere  with  the  movement  of  animals; 

(b)  Selecting  sites  or  managing 
discharges  to  prevent  or  avoid  creating 
habitat  conducive  to  the  development  of 
undesirable  predators  or  species  which 
have  a  competitive  edge  ecologically 
over  indigenous  plants  or  animals; 

(c)  Avoiding  sites  having  unique 
habitat  or  other  value,  including  habitat 
of  threatened  or  endangered  species; 

(d)  Using  planning  and  construction 
practices  to  institute  habitat 
development  and  restoration  to  produce 
a  new  or  modified  environmental  state 
of  higher  ecological  value  by 
displacement  of  some  or  all  of  the 
existing  environmental  characteristics. 
Habitat  development  and  restoration 
techniques  can  be  used  to  minimize 
adverse  impacts  and  to  compensate  for 
destroyed  habitat.  Use  techniques  that 
have  been  demonstrated  to  be  effective 
in  circum.stances  similar  to  those  under 
consideration  wherever  possible.  Where 
proposed  development  and  restoration 
techniques  have  not  yet  advanced  to  the 
pilot  demonstration  stage,  initiate  their 
use  on  a  small  scale  to  allow  corrective 
action  if  unanticipated  adverse  impacts 
occur. 

(e)  Timing  discharge  to  avoid 
spawning  or  migration  seasons  and 
other  biologically  critical  time  periods; 

(f)  Avoiding  the  destruction  of 
remnant  natural  sites  within  areas 
already  affected  by  development. 

§  230.76    Actions  affecting  human  use. 

Minimization  of  adverse  effects  on 
human  use  potential  may  be  achieved 
by: 

(a)  Selecting  discharge  sites  and 
following  discharge  procedures  to 
prevent  or  minimize  any  potential 
damage  to  the  aesthetically  pleasing 
features  of  the  aquatic  site  (e.g. 
viewscapes),  particularly  with  respect  to 
water  quality; 

(b).  Selecting  disposal  sites  which  are 
not  valuable  as  natural  aquatic  areas; 

(c)  Timing  the  discharge  to  avoid  the 
seasons  or  periods  when  human 
recreational  activity  associated  with  the 
aquatic  site  is  most  important; 

(d)  Following  discharge  procedures 
which  avoid  or  minimize  the  disturbance 
of  aesthetic  features  of  an  aquatic  site  or 
ecosystem. 
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(e)  Selecting  sites  that  will  not  be 
detrimental  or  increase  incompatible 
human  activity,  or  require  the  need  for 
frequent  dredge  or  fill  maintenance 
activity  in  remote  fish  and  wildlife 
areas; 

(f]  Locating  the  disposal  site  outside 
of  the  vicinity  of  a  public  water  supply 
intake. 

§  230.77    Other  actions. 

(a)  In  the  case  of  fills,  controlling 
runoff  and  other  discharges  from 
activities  to  be  conducted  on  the  fill; 

(b)  In  the  case  of  dams,  designing 
water  releases  to  accommodate  the 
needs  of  fish  and  wildlife. 

(c)  In  dredging  projects  funded  by 
Federal  agencies  other  than  the  Corps  of 
Engineers,  maintain  desired  water 
quality  of  the  return  discharge  through 
agreement  with  the  Federal  funding 
authority  on  scientifically  defensible 
pollutant  concentration  levels  in 
addition  to  any  applicable  water  quality 
standards. 

(d)  When  a  significant  ecological 
change  in  the  aquatic  environment  is 
proposed  by  the  discharge  of  dredged  or 
fill  material,  the  permitting  authority 
should  consider  the  ecosystem  that  will 
be  lost  as  well  as  the  environmental 
benefits  of  the  new  system. 

Subpart  I— Planning  To  Shorten  Permit 
Processing  Time 

§  230.80    Advanced  identification  of 
disposal  areas. 

(a)  Consistent  viith  these  Guidelines, 
EPA  and  the  permitting  authority,  on 
their  own  initiative  or  at  the  request  of 
any  other  party  and  after  consultation 
with  any  affected  State  that  is  not  the 
permitting  authority.  m,ay  identify  sites 
which  will  be  considered  as: 

(1)  Possible  future  disposal  sites, 
including  existing  disposal  sites  and 
non-sensitive  areas;  or 

(2)  Areas  generally  unsuit,ihle  fur 
disposal  site  specification; 

(b)  The  identification  of  any  area  :is  a 
possible  future  disposal  site  shuuld  not 
be  deemed  to  constitute  a  permU  for  the 
discharge  of  dredged  or  fill  materia! 
within  such  area  or  a  specification  of  a 
disposal  =ite.  The  identiric;ition  of  areas 
that  generally  will  not  be  available  for 
disposal  site  specification  should  not  be 
deemed  as  prohibiting  applications  fur 
permits  to  discharge  dredged  or  fill 
material  in  such  areas.  Either  type  of 
identification  constitutes  information  to 
facilitate  individual  or  General  permit 
application  and  processing. 

(c)  An  appropriate  public  notice  of  the 
proposed  identification  of  such  areas 
shall  be  issued; 


(d)  To  provide  the  basis  for  advanced 
identification  of  disposal  areas,  and 
areas  unsuitable  for  disposal,  EPA  and 
the  permitting  authority  shall  consider 
the  likelihood  that  use  of  the  area  in 
question  for  dredged  or  fill  material 
disposal  will  comply  with  these 
Guidelines.  To  facilitate  this  analysis. 
EPA  and  the  permitting  authority  should 
review  available  water  resources 
management  data  including  data 
available  from  the  public,  other  Federal 
and  State  agencies,  and  information 
from  approved  Coastal  Zone 
Management  programs  and  River  Basin 
Plans. 

(e)  The  permitting  authority  should 
maintain  a  public  record  of  the 
identified  areas  and  a  written  statement 
of  the  basis  for  identification. 
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discharge  of  dredged  or  fill  material. 
Sites  are  to  be  specified  through  the 
application  of  guidelines  developed  by 
EPA  in  conjunction  with  the  Secretary 
(the  404(b)(1)  Guidelines). 


must  consider  the  factors  set  out  in  the 
Guidelines,  in  light  of  the  particular 
facts  involved.  The  testing  procedures 
are  designed  to  provide  some  of  the 
information  to  be  used  in  making 
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Tests  are  specified  to  verify  that  the 
material  is  not  more  contaminated,  and. 
if  it  is,  to  provide  information  to  be  used 
in  assessing  its  potential  for  harm. 
Comments  are  solicited  on  the 
aoDroDfiateness  of  the  nrooosed  tests 


acceptability.  Where  the  calculated 
mixing  zone  violates  a  water  quality 
standard  (either  because  the  standard 
prohibits  mixing  zones  or  because  the 
calculated  mixing  zone  is  outside  that 
allowed  under  the  standard),  the 


not  constitute  a  major  regulation 
requiring  preparation  of  an  economic 
impact  statement  under  Executive  Order 
12044, 

The  Waterways  Experiment  Station  of 
the  Corps  of  Engineers  has  prepared  a 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  230 
[WH-FHL  1647-6] 

Testing  Requiremente  for  the 
Specification  of  Disposal  Sites  for 
Dredged  or  Fill  Material 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises 
the  testing  requirements  in  the  section 
404(b)(l]  Guidelines  for  the  Specification 
of  Disposal  Sites  for  Dredged  and  Fill 
Material  under  section  404  of  the  Clean 
Water  Act. 

The  testing  requirements  in  the 
Guidelines  are  being  revised  because  on 
September  18, 1979,  when  the  Guidelines 
were  proposed,  EPA  and  the  Corps  of 
Engineers  had  not  completed  revisions 
on  the  testing  portion  and  sought 
comments  on  the  remainder  of  the 
Guidelines  only  at  that  time. 

The  revised  testing  section  is  intended 
to  reconcile  the  need  for  simplicity  and 
ease  of  application  of  the  testing 
procedures  on  the  one  hand  with  the 
need  for  sufficient  information  to 
identify  potential  adverse  effects  on  the 
environment  on  the  other  hand. 
DATE:  All  comments  received  on  or 
before  February  6. 1981,  will  be 
considered. 

ADDRESSES:  Send  written  comments  to: 
Joseph  Krivak,  Criteria  and  Standards 
Division,  Office  of  Water  and  Waste 
Management.  (WH-585),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  S.W..  Washington.  D.C.  20460. 
Each  person  submitting  a  comment 
should  include  his  or  her  name  and 
address  and  give  reasons  for  any 
recommendations.  A  copy  of  all  public 
comments  will  be  available  for 
inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit, 
Room  2922  (EPA  Library),  401  M  Street, 
S.W..  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Krivak,  202-755-0100. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  section  404  program  was 
established  by  the  Federal  Water 
Pollution  Control  Act  of  1972  (FWPCA) 
to  regulate  the  discharge  of  dredged  or 
fill  material  into  waters  of  the  United 
States.  The  Secretary  of  the  Army, 
acting  through  the  Chief  of  Engineers, 
and  States  with  programs  which  have 
been  approved  by  EPA  are  authorized  to 
issue  permits  specifying  sites  for  the 


discharge  of  dredged  or  fill  material. 
Sites  are  to  be  specified  through  the 
application  of  guidelines  developed  by 
EPA  in  conjunction  with  the  Secretary 
(the  404(b)(1)  Guidelines). 

EPA  published  Interim  Final  404(b)(1) 
Guidehnes  on  September  5, 1975,  which, 
inter  alia,  provided  for  certain  testing 
procedures  to  provide  information  to  be 
used  in  the  permit  decision.  Since  then, 
both  the  passage  of  the  1977 
Amendments  to  the  FWPCA  and  the 
experience  of  EPA  and  the  Corps  of 
Engineers  in  applying  the  Guidelines 
prompted  EPA  to  develop  proposed 
revisions  to  the  Guidelines,  which  were 
published  in  the  Federal  Register  on 
September  18, 1979.  Because  EPA  and 
the  Corps  had  not  at  that  time 
completed  revisions  to  the  testing 
portions  of  the  Guidelines,  but  did  not 
want  to  delay  revisions  to  the  rest  of  the 
Guidelines,  the  September  18, 1979 
proposal  retained  the  1975  testing 
provisions  (with  certain  non-substantive 
editing  changes)  and  sought  comments 
on  the  remainder  of  the  Guidelines  only. 
A  final  rule  reflecting  public  comments 
but  retaining  the  old  testing  provisions 
(now  appearing  in  §§  230.60  and  230.61) 
is  being  published  elsewhere  in  today's 
Federal  Register. 

EPA  and  the  Corps  have  now 
completed  a  proposed  testing  package. 
After  the  comment  period,  we  will 
consider  the  comments  and  make 
appropriate  changes  in  the  testing 
provisions.  Then  final  testing  provisions 
will  replace  §§  230.60  and  230.61  as  they 
appear  in  today's  final  section  404(b)(1) 
Guidelines.  We  are  not  planning  any 
other  changes  in  the  Guidelines  apart 
from  those  necessary  to  accommodate 
the  new  testing  package.  While  we 
believe  that  it  will  not  be  necessary  to 
change  the  regulations  substantively  to 
accommodate  the  new  testing 
procedures,  we  solicit  comments  on  this 
point. 

The  Corps  of  Engineers  has  played  a 
major  role  in  developing  today's 
proposed  rule.  This  draft  was  revised  to 
reflect  the  comments  of  Corps  and  EPA 
employees  with  experience  sith  the 
permitting  process  and  with  the 
technical  and  scientific  issues  involved. 

Purpose  and  Content  of  the  Revised 
Testing  Section 

Under  the  404(b)(1)  Guidelines,  a 
discharge  may  not  take  place  if  the 
permitting  authority  finds,  among  other 
things,  that  the  discharge  will  have 
unacceptable  adverse  effects  or  that 
practical  steps  have  not  been  taken  to 
minimize  adverse  impacts  (§  230.10).  In 
order  to  determine  whether  these 
requirements  have  been  met  in  a 
particular  case,  the  permitting  authority 


must  consider  the  factors  set  out  in  the 
Guidelines,  in  light  of  the  particular 
facts  involved.  The  testing  procedures 
are  designed  to  provide  some  of  the 
information  to  be  used  in  making 
determinations  concerning  the  potential 
impacts  of  a  particular  proposed 
discharge.  Where  the  circumstances 
indicate  that  testing  is  not  likely  to 
provide  useful  information,  the 
regulation  allows  the  permit  decision  to 
be  made  without  testing.  We  have 
attempted  in  this  way  to  reconcile  our 
desire  for  simplicity  and  ease  of 
application  of  the  testing  procedures  on 
the  one  hand  with  the  need  for  sufficient 
information  to  identify  potential  adverse 
effects  on  the  other  hand. 

Section-by-Secdon  Summary* 

Proposed  §  230.60  explains  the 
purpose  of  testing  and  sets  out  general 
information  pertaining  to  testing.  It  is 
our  intent  to  minimize  the  testing 
burden,  consistent  with  the  need  for  the 
permitting  authority  to  make  an 
informed  judgment  about  the  potential 
impacts  of  a  discharge.  Thus,  this 
section  provides  that  results  of  previous 
tests  may  be  used  in  appropriate 
circumstances. 

In  addition,  under  §  230.61,  tests  to 
evaluate  the  impacts  of  contaminants 
are  required  only  when  there  is  reason 
to  believe  that  contaminants  are 
present.  We  have  proposed  that  the 
trigger  be  the  presence  of  such 
contaminants  "above  background 
levels."  Section  230.61(a)  identifies 
factors  Vi^hich  should  be  considered  in 
this  "reason  to  believe"  test  (or  "initial 
evaluation."  as  it  is  sometimes  called). 
Comments  are  sought  on  the  adequacy 
of  this  list  of  factors. 

Section  230.62  sets  out  specific  testing 
requirements.  These  requirements  are 
organized  by  "category"  of  discharge.  In 
order  to  determine  which  requirements 
apply  to  particular  discharges,  we  have 
constructed  categories  of  discharges, 
based  on  the  initial  evaluation,  to  reflect 
different  potentials  for  adverse  impacts 
on  the  aquatic  ecosystem.  Comments 
are  sought  on  the  appropriateness  of  the 
proposed  categories  for  this  purpose. 
The  specific  tests  required  for  particular 
categorie^are  based  on  the  severity  of 
potential  impacts. 

When  there  is  no  reason  to  believe 
that  dredged  material  is  contaminated,  it 
falls  into  Category  1,  and  no 
contaminant-related  testing  is  required. 
Category  2  includes  dredged  material 
which,  while  possibly  contaminated, 
probably  is  not  significantly  more 
contaminated  than  the  discharge  site. 


'The  definitions  in  \  230.3  of  the  final  GuideUnea 
apply  to  these  testing  revisions. 
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those  that  describe  sediments  with  a 
high  potential  for  significant  degradation 
on  aquatic  organisms,  must  be  related  to 
other  pertinent  factors  in  factual 
determinations  (§  230.11)  before 
Findings  of  Compliance  are  made. 


be  fully  explained  and  documented  in 
the  Section  404(b)(1)  evaluation. 

(2)  The  persistence,  stability,  and 
soiubilit>-  in  water  and/or  other  solvents 
of  contaminants  as  well  as  the  duration 
and  rates  of  introduction  of 


occurred  to  render  the  comparisons 
inappropriate. 

(3)  The  probability  of  past  substantial 
introduction  of  contaminants  from  land 
runoff  (e.g..  pesticides). 

(4)  Spills  of  toxic  substances  or 


■y^t^A 
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Tests  are  specified  to  verify  that  the 
material  is  not  more  contaminated,  and. 
if  it  is,  to  provide  information  to  be  used 
in  assessing  its  potential  for  harm. 
Comments  are  solicited  on  the 
appropriateness  of  the  proposed  testa 
for  this  purpose. 

Category  3  includes  discharges  of 
apparently  contaminated  dredged 
material  which  is  to  be  discharged  into 
contained  or  confined  disposal  areas.  In 
this  situation,  testing  is  concerned  only 
with  the  return  flow.  Where  the 
contained  site  is  itself  located  in  waters 
of  the  United  States,  discharges  within  it 
will  automafically  destroy  or  dislocate 
the  life  there,  whether  or  rot  the 
discharged  material  is  contaminated. 
Thus,  there  is  no  need  to  test  the 
contamination  of  the  material  which  will 
remain  in  the  site.  The  tests  for  Category 
3  are  designed  to  compare  the  runoff 
with  the  receiving  water,  and,  if 
significant  differences  are  discovered,  to 
assess  the  potential  for  harm.  Again, 
comments  are  sought  on  the 
appropriateness  of  the  proposed  tests. 

Category  4  includes  dredged  materiiil 
which,  on  the  basis  of  the 
precategorization  evaluation,  appears  to 
be  more  contaminated  than  the 
discharge  site  (e.g.,  not  to  fall  into 
Category  2)  and  which  will  not  be 
confined  or  contained  (e.g.,  is  not  in 
Ciitegory  3),  and  hence  pi-esents  a 
potential  for  environmeatal  harm. 
Biological  tests  are  prescribed  to 
provide  information  on  the  iikelihoud 
and  extent  of  harm.  Comments  are 
s.')licited  on  the  appropriateness  of  the 
prescribed  tests  to  provide  the 
information  needed  to  evaluase  the 
potential  adverse  impacts  of  such 
discharges. 

Under  §  230.ri3,  Caiegorics  5  and  6 
apply  to  fill  material,  if  the  material  is 
not  believed  to  be  contaminated  (or  the 
coTitaminants  will  not  leach  out),  no 
testing  is  required.  If  there  is  potential 
for  environmental  contamination,  the 
prescribed  tests  a^e  conducted.  When 
dredged  material  is  used  for  fill,  it 
sb.iiild  be  placed  in  Categories  1  through 
%.  not  5  or  6.  Comments  are  solicited  on 
ihe  appropriater.ess  of  the  categories  for 
fill  and  the  adeqisacy  of  the  tests  for 
Category  6  for  all  contaminated,  non- 
dredged  fill  material,  particularly  in  light 
of  the  definition  of  fill  material  in  the 
Guidelines  published  today  (40  CFR  230 
[FRL  1647-7])  and  in  the  Consolidated 
Permit  Regulations  (40  CFR  122.3,  45  FR 
33421,  May  19,  1980). 

Section  230.64  provides  a  procedure 
for  calculating  a  mixing  zone  from  the 
infirniation  obtained  from  testing  in 
§  „J0.62.  Section  230.64  is  concerned 
with  the  calculation  of  the  mixing  zone, 
not  on  the  evaluafion  of  its 


acceptability.  Where  the  calculated 
mixing  zone  violates  a  water  quality 
standard  (either  because  the  standard 
prohibits  mixing  zones  or  because  the 
calculated  mixing  zone  is  outside  that 
allowed  under  the  standard),  the 
discharge  will  fail  to  satisfy  the 
requirements  of  §  230.10(b)(1).  Even 
where  the  mixing  zone  meets  water 
quality  standards,  it  may  nonetheless 
contribute  to  the  impact  on  the 
environment,  and  should  be  weighed 
with  all  the  other  available  information 
in  making  the  determination  of 
significant  degradation  under 
§  230.10(c). 

Where  there  are  numerical  water 
quality  standards  for  the  contaminant 
involved,  the  edge  of  the  mixing  zone  is 
based  on  the  place  where  the  discharged 
material  is  sufficiently  diluted  to  meet 
ambient  water  quality  standards.  Where 
no  numerical  water  quality  exists,  the 
mixing  zone  perimeter  will  be  calculated 
based  on  the  lesults  of  the  water  column 
bio.issay.  Comments  are  solicited  on  the 
propriety  of  these  two  methods  for 
calculating  the  mixing  zone  perimeter. 

The  proposal  also  calls  for  bioassay 
tests  where  the  contaminant  levels  in 
the  elutriate  exceed  those  of  the 
rpcfiving  watars  and  contaminant  levels 
iH  the  receiving  water  already  exceed 
applicable  standards  or  criteria,  making 
dilution  to  those  standards  impossible. 
Comn;ents  are  solicited  on  whether  such 
tests  are  necessary  or  wh^ilher  such 
cnciimstances  alone  clearly  establish 
the  likelihood  of  significant  degradation. 

Other  points 

it  is  our  present  intention  to  have 
these  revised  testing  provisions  go  into 
effi^c!  90  days  after  thtir  publication  as 
a  final  rule  (probably  by  the  summer  of 
1931)  Whi'.e  the  required  tests  are  quite 
.simikir  to  these  required  under  the  1975 
regulation,  and  v.'hile  we  have 
nrdeavored  to  keep  to  a  minimum  the 
oocasions  when  tests  will  be  conducted, 
we  are  interested  in  any  mmments  on 
the  appiopriateness  of  this  date. 

Under  the  revised  section  404(b)(1) 
C-Liidf  line.';,  the  permitting  authority  may 
i;hoose  to  conduct  the  tests  itself, 
instead  of  requiring  the  applicant  to  do 
so.  We  anticipate  this  happening  when 
sev  eral  similar  discharges  are  proposed 
for  a  single  area,  for  example. 
Cnmmenters  should  bear  this  in  mind  in 
commenting  on  the  potential  burden  of 
testing. 

Comments  objecting  to  the  particular 
tests  specified  or  suggesting  new  tests 
will  be  more  helpful  to  us  if  they  include 
reference  to  (or  copies  of)  pertinent 
literature. 

The  Environmental  Protection  Agency 
has  determined  that  this  document  does 


not  constitute  a  major  regulation 
requiring  preparation  of  an  economic 
impact  statement  under  Executive  Order 
12044. 

The  Waterways  Experiment  Station  of 
the  Corps  of  Engineers  has  prepared  a 
background  document  in  support  of  this 
proposed  rule,  based  on  input  from  both 
our  agencies.  Copies  are  availabe  for 
review  in  EPA  Headquarters  Librarj' 
(Public  Information  Reference  Unit), 
Room  2404,  Waterside  Mall,  401  M 
Street.  SW.,  Washington,  D.C.  20460. 

Dated:  December  12, 1980. 
Douglas  M.  Costle, 

Admii:ii,tratorj  Environmental  Protection 
Agency. 

40  CFR  Part  230  is  proposed  to  be 
amended  by  revising  Subpart  G  to  read 
as  follows: 

(1)  The  authority  citation  for  Part  230 
reads  as  follows: 

Authority:  Sees.  404.  501  of  the  Clean 
VV:,ter  Act  of  1977.  33  U.S.C.  1344(b).  1361(a|). 

(2)  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  G — Evaluation  and  Testing 

£30.60    Purpose  of  testing  and  general 

approach. 
^30  61     Initial  e.aluation  of  dredged  o.'  fill 

m.i!erial. 
2^10.62    Detailed  evaluation,  including 

possible  testing  of  dredged  material. 
2\Q.&6    Detailed  evaluation,  including 

possible  testing  of  fill  material. 
230  64    Mixing  zone  determinations. 

.\uthorilv:  StLS.  404.  501  of  the  Clean 
Water  Ai;t"of  1977  (33  U.S.C.  1344(b),  1361(a). 

Subpart  G— Evaluation  and  Testing 

§  230.60    Purpose  of  testing  and  general 
approacfi. 

(a)  Purpose.  The  purpose  of  the  testing 
procedures  in  this  Subpart  is  to  provide 
ihe  permitting  authority  with  technical 
information  required  to  assess  the 
potential  chemical  and  biological  effects 
of  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  United 
States.  The  permitting  authority  must 
interpret  this  technical  information  in 
light  of  the  specific  characteristics  of  the 
proposed  discharge  under  evaluation. 
The  technical  information  and 
interpretation  should  be  used  in  making 
the  factual  determinations  in  §  230.11. 

(1)  Because  the  testing  procedures  in 
tliis  Subpart  are  done  primarily  in  the 
laboratory,  rather  than  in  the  field,  and 
because  the  tests  are  only  generally 
predictive  of  what  may  actually  take 
place  at  the  discharge  site,  test  results 
shall  not  be  considered  as  a  sole 
determinant  in  making  the  required 
Findings  of  Compliance  in  §  230,12. 
Therefore,  all  test  results,  including 
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to  factual  determinations  required  under 
§  230.11.  The  following  paragraphs 
describe  the  categories,  the  testing  (if 
any)  required  under  each,  and  how  this 
evaluation  leads  to  the  factual 
determinations, 
(b)  Category  1:  Discharge  Without 
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those  that  describe  sediments  with  a 
high  potential  for  significant  degradation 
on  aquatic  organisms,  must  be  related  to 
other  pertinent  factors  in  factual 
determinations  (§  230.11)  before 
Findings  of  Compliance  are  made. 

(2)  Subpart  G  addresses  only  those 
tests  designed  to  determine  the  chemical 
and  biological  degradation  caused  by 
contaminants  (specific  pollutants 
designated  by  the  authority  of  Sections 
307(a)  and  311  of  the  Clean  Water  Act 
(CWA)  and  other  potentially  toxic  or 
hazardous  pollutants,  referred  to  in 

§  230.3(g)),  which  are  believed  to  be  in 
dredged  or  fdl  material.  To  assess  the 
potential  effects  of  the  discharge  in  the 
factual  determinations,  it  may  be 
necessary  to  conduct  other  analyses 
(e.g.,  coliform,  BOD,  COD,  etc.)  or  to 
consider  physical  effects  such  as  burial, 
turbidity,  etc.,  as  discussed  in  Subpart  B. 

(3)  Where  the  results  of  prior 
evaluations,  chemical  and  biological 
tests,  and  scientific  research  can 
provide  information  helpful  in  reaching 
a  determination,  those  should  be  used. 
Such  prior  results  may  make  new  testing 
unnecessary.  The  information  used  to 
reach  each  determination  shall  be 
documented,  except  that  where  the 
same  information  is  applicable  to  more 
than  one  determination,  it  may  be 
documented  in  one  instance  and 
referenced  in  later  determinations. 

(b)  General  approach.  Chemical  and 
biological  testing  requirements  of  this 
section  are  designed  to  provide 
information  for  the  factual 
determinations  and  ecological 
evaluations  and  to  assist  in  determining 
the  compatibility  of  the  proposed 
discharge  of  dredged  or  fill  material 
with  applicable  water  quality  standards. 
Except  for  "  other  analyses"  as  stated  in 
§  230.60(a)(2),  the  permitting  authority 
will  require  tests  only  in  those  cases 
where  there  is  reason  to  believe  that 
contaminants  are  present  in  forms  and 
amounts  that  are  likely  to  degrade  the 
aquatic  environment,  including  potential 
availability  to  organisms  in  toxic 
amounts.  This  "reason  to  believe" 
determination  will  be  made  by  the 
permitting  authority  in  the  initial 
evaluation  process  of  §  230.01. 
Categories  have  been  established  to 
provide  the  permitting  authority  with 
guidance  on  when  testing  is  needed  and 
what  tests  can  be  considered  sufficient 
for  the  application  of  the  Guidelines. 

(1)  Permitting  authorities  and/or  U.S. 
EPA  Regional  administ:ators  may 
approve  modifications  of  these 
procedures  or  require  additional  tests  to 
obtain  needed  information  for  the 
determination  for  a  specific  situation. 
The  reasons  for  such  modifications  shall 


be  fully  explained  and  documented  in 
the  Section  404(b)(1)  evaluation. 

(2)  The  persistence,  stability,  and 
solubility  in  water  and/or  other  solvents 
of  contaminants  as  well  as  the  duration 
and  rates  of  introduction  of 
contaminants  and  rates  of  dilution  and 
dispersion  after  introduction  are 
important  considerations  in  selecting 
appropriate  chemical  and  biological 
tests  and  interpreting  the  test  results. 

(3)  Tests  in  this  section  may  be 
performed  on  several  alternative 
discharge  sites  concurrently,  if  this  will 
aid  in  obtaining  necessary  information 
for  making  the  factual  determinations 
for  conla.minants. 

(4)  A  technical  implementation 
manu.-al  containing  acceptable  and 
recommended  procedures  for 
irr.plemtriling  the  testing  requirements  of 
this  subpart  will  be  developed  and 
approved  jointly  by  the  Administrator, 
EPA,  and  the  Chief  of  Engineers.  The 
manual  will  be  reviewed  periodically 
and  revised  as  necessary. 

§  230.6 1     Initiai  evaluation  of  dredged  or  fill 
material. 

(a)  An  initial  evaluation  shall  be 
conducted  and  documented  to  determine 
if  there  is  reason  to  believe  that  any 
dredged  or  fill  material  to  be  discharged 
into  waters  of  the  United  States 
contains  any  contaminant  above 
background  level.  This  initial  evaluation 
will  be  used  in  assigning  the  proposed 
discharge  to  a  category  for  testing.  This 
evaluation  should  be  accomplished  with 
existing  data  on  file  with  or  readily 
available  to  the  permitting  authority; 
Regional  Administrator,  EPA;  and  other 
public  and  private  sources,  as 
appropriate.  Factors  which  may  be 
considered  for  the  extraction  site  and,  if 
appropriate,  the  disposal  site,  include, 
but  are  not  limited  to,  the  following: 

(1)  Potential  routes  of  introduction  of 
specific  contaminants.  These  m.ay  be 
identified  by  examining  maps,  aerial 
photographs,  and  other  graphic 
materials  that  show  watercourses, 
surface  relief,  proximity  to  tidal 
movement,  private  and  public  roads, 
location  of  buildings,  agricultural  land, 
municipal  and  industrial  sewage  and 
storm  outfalls,  etc.,  or  by  making  field 
inspections. 

(2)  Previous  tests  on  the  material  at 
the  extraction  site  or  on  samples  from 
other  similar  projects  in  the  vicinity, 
when  there  are  similarities  of  sources 
and  types  of  contaminants,  water 
circulation  and  stratification, 
accumulation  of  sediments,  general 
sediment  characteristics,  and  potential 
impact  on  the  aquatic  environment,  as 
long  as  no  known  changes  have 


occurred  to  render  the  comparisons 
inappropriate. 

(3)  The  probability  of  past  substantial 
introduction  of  contaminants  from  land 
runoff  (e.g..  pesticides). 

(4)  SpUls  of  toxic  substances  or 
substances  designated  as  hazardous 
under  Section  311  of  the  Clean  Water 
Act  (see  40  CFR  Part  116). 

(5)  Substantial  introduction  of 
pollutants  from  industries. 

(6)  Source  and  previous  use  of 
materials  proposed  for  discharge  as  Hll. 

(7)  Substantial  natural  deposits  of 
minerals  and  other  natural  substances. 

(b)  Before  the  permitting  authority 
concludes  that  there  is  no  reason  to 
believe  that  contaminants  are  present  in 
the  discharge  material  above 
background  levels,  he  should  consider 
all  relevant,  reasonably  available 
information  which  might  indicate  its 
presence.  However,  if  there  is  no 
information  indicating  the  likelihood  of 
such  contamination,  the  permitting 
authority  may  conclude  that 
contaminants  are  not  present  above 
background  levels.  Examples  of 
documents  and  records  in  which  data  on 
contaminants  may  be  obtained  are: 

(1)  Report  of  Pollution  Caused  Fish 
Kills  (U.S.  EPA) 

(2)  Selected  Chemical  Spill  Listing 
(U.S.  EPA) 

(3)  Pollution  Incident  Reporting 
System  (U.S.  CG) 

(4)  Surface  Impoundment  Assessment 
(U.S.  EPA) 

(5)  Identification  of  In-Place  Pollutants 
and  Priorities  for  Removal  (U.S.  EPA) 

(6)  Revised  Status  Report-Hazardous 
Waste  Sites  (U.S.  EPA) 

(7)  Hazardous  Waste  Management 
Facilities  in  the  United  States— 1977 
(U.S.  EPA) 

(8)  Corps  of  Engineers  Studies  of 
Sediment  Pollution 

(9)  Sediment  Tests  for  Previously 
Permitted  Activities  (U.S.  CE/District 
Engineers) 

(10)  Pesticide  Spill  Reportino  System 
(U.S.  EPA) 

(11)  STORET  (U.S.  EPA) 

(12)  Past  404(b)(1)  Evaluations 

(13)  USGS  Water  and  Sediment  Data 
on  Major  Tributaries 

(14)  Pertinent  and  Applicable 
Research  Reports 

(15)  NPDES  Permit  Records 

§  230.62    Detailed  evaluation,  including 
possible  testing  of  dredged  materia!. 

(a)  Based  on  the  outcome  of  the  initial 
evaluation  made  pursuant  to  §  230.61, 
dredged  material  proposed  for  discharge 
will  be  assigned  to  one  of  four 
categories  for  its  detailed  technii  il 
evaluation.  Figure  1  illustrates  how 
evaluation  under  these  categories  leads 
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to  factual  determinations  required  under  ^ 

§  230.11.  The  following  paragraphs 

describe  the  categories,  the  testing  (if 

any)  required  under  each,  and  how  this 

evaluation  leads  to  the  factual 

determinations. 

(b)  Category  1:  Discharge  Without 
Potential  for  Environmental 
Contamination.  (1)  Dredged  material 
falls  into  Category  1  when  the  initial 

evaluation  does  not  indicate  the  \ 

presence  of  contaminants  in  the  dredged 
material  above  background  levels. 
Consequently,  the  only  concern  is  the 
direct  physical  effects  of  the  material  to 
be  discharged,  and  there  is  no  need  to 
compare  this  material  chemically  to 
sediments  at  the  proposed  disposal  site. 
Dredged  material  which  is  composed 
predominantly  of  sand,  gravel,  shell  or 
other  naturally  occurring  sedimentary 
material  with  particle  sizes 
predominantly  larger  than  silt  is  likely 
to,  but  does  not  always,  qualify  for 
inclusion  under  Category  1.  Generally, 
these  materials  are  characteristic  of 
areas  of  high  current  or  wave  energy, 
such  as  stream.s  with  large  bedloads  or 
coastal  areas  with  shifting  bars  and 
channels.  However,  noncontaminated 
f.ne-grained  materials  may  also  be 
shown  by  the  precategorization 
elevation  to  meet  the  conditions  of 
Category  1.  No  chemical  or  biological 
testing  is  required  to  make  the  factual 
determinations. 

BILLING  CODE  656a-2»-«l 
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F1g.   1.     Testing  Flow  Chart 


Inltyyal  Evaluation 
Indicates 
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(c)  Category  2:  Open  Water  Discharge 
with  Level  of  Contamination  Similar  to 
the  Discharge  Site.  Discharges  should  be 
assigned  to  Category  2  when  the  initial 
evaluation  indicates  that  contaminants 


contaminants  identified  during  the 
§  230.61  evaluation  are  substantively 
greater  in  the  dredged  material  than  in 
the  disposal  site  sediment. 

(ii)  Need  for  additional  testing. 
Further  testing  of  the  impact  of 

rnntaminants  nn  the  henthir  cnmnnnpnt 


sediment  to  be  discharged  are 
substantively  greater  than 
concentrations  in  the  composite  sample 
of  the  receiving  water  and  either  the 
calculation  of  a  mixing  zone  using  the 
appropriate  water  quality  standards  or 

r'ritoria   rlrtoc  nnt  nroirir^o  ei.ffir>ioTi* 
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F1g.   1.     Testing  Flow  Chart 


Inltyyal  Evaluation 
Indicates 
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X.B.   Follow  every  line  out  or  a  box.  and  xi   a  line  branches,  follow  one  or  the  other  branch. 
BILUN6  CODE  6560-29-C 
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on  the  receiving  water  an-*  on  the 
elutriate  of  the  dredged  material.  The 
location  and  number  of  sampling 
stations  and  replicates  shall  be  designed 
specifically  for  the  dredging  and 
disposal  sites  being  evaluated.  Test 
roQiilto  shall  hp  iispd  to  determine 


authority  may  find  that  such  tests  or 
scientific  literature  for  interpretation  of 
results  have  not  been  defined  in  the 
Corps/EPA  implementation  manual  for 
specific  contaminants.  In  such  cases,  the 
permitting  authority  may  waive  the 
reouirement  for  bioaccumulation  tests 


discharge  in  making  the  factual 
determinations. 

(A)  A  comparative  field  assessment 
will  be  used  when  dredged  material 
from  the  dredging  site  in  question  has 
beei^  discharged  at  the  proposed 
disposal  site  during  previous  activities 
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(c)  Category  2:  Open  Water  Discharge 
with  Level  of  Contamination  Similar  to 
the  Discharge  Site.  Discharges  should  be 
assigned  to  Category  2  when  the  initial 
evaluation  indicates  that  contaminants 
may  be  present  in  the  dredged  material 
above  background  levels,  but  will  not  be 
more  available  than  the  same 
contaminants  at  the  disposal  site.  If  this 
initial  evaluation  is  confirmed  by  the 
e\  aluation  described  below,  the 
permitting  authority  may  conclude  that 
trie  discharge  will  not  cause  substantive 
harmful  effects  to  the  resident  aquatic 
community  other  than  the  physical 
effects  caused  by  placement  of  the 
material.  The  Category  2  evaluation 
must  consider  possible  effects  on  both 
the  benthic  component  of  the  aquatic 
environment  under  §  230.62(c)(1)  and  the 
water-column  component  under 
§  230.62(c)(2). 

(1)  Sediment  assessment.  Chemical 
extraction  tests  are  used  in  Category  2 
to  assess  similarities  in  the  potential  for 
long-term  leaching  and  bioavailability  of 
contaminants  from  the  dredged  material 
and  discharge  site  sediments.  Research 
generally  indicates  that  only  the 
fractions  of  inorganic  contaminants 
which  are  dissolved  in  the  interstitial 
water  and  loosely  associated  with 
sediment  particles  are  available  to 
organisms.  Since  these  fractions  are 
measured  in  a  water  extract,  the 
appropriate  extractant  for  inorganic 
contaminants  in  Category  2  sediment 
assessments  is  water.  For  some  organic 
contaminants,  however,  extraction  with 
a  solvent  other  than  water  may  be 
appropriate.  Analysis  of  organic 
chemicals  in  sediments  is  a  rapidly 
advancing  field.  Analytical  methods  are 
being  developed  for  compounds  for 
which  none  now  exist  and  methods 
which  do  exist  are  subject  to  rapid 
obsolescence.  Therefore,  sediment 
extraction  techniques  must  be  selected 
for  the  specific  contaminants  of  concern 
at  the  time  the  need  arises.  The 
appropriate  extractant  for  comparing  the 
availability  of  organic  contaminants  to 
organisms  from  the  dredged  material 
and  discharge  site  sediment  is  a  polar  or 
non-polar  solvent  that  effectively 
extracts  the  contaminant  of  concern 
from  the  sediment  in  a  reproducible 
manner. 

(i)  Testing  protocol.  Chemical 
analyses  shall  be  conducted  on  the 
extracts  of  the  sediment  at  the  dredging 
and  disposal  sites.  The  location  and 
number  of  sampling  stations  and 
replicates  shall  be  designed  specifically 
for  the  sites  being  evaluated.  Test 
results  shall  be  used  to  determine 
whether  the  concentrations  of  those 


contaminants  identified  during  the 
§  230.61  evaluation  are  substantively 
greater  in  the  dredged  material  than  in 
the  disposal  site  sediment. 

(ii)  Need  for  additional  testing. 
Further  testing  of  the  impact  of 
contaminants  on  the  benthic  component 
of  the  environment  is  required  for  the 
factual  determinations  only  when  the 
above  comparative  analysis  indicates 
substantively  greater  concentrations  of 
contaminants  in  the  sediments  to  be 
discharged  than  in  the  disposal  site 
sediments.  In  such  cases,  the  proposed 
dredged  material  will  be  evaluated 
further  using  the  benthic  assessment 
protocol  for  Category  4  under 
§  230.62(e)(1).  For  all  other  situations  no 
further  testing  for  contaminants  is 
required  to  make  the  factual 
determinations  of  §  230.11  relating  to 
chemical  contamination  of  sediments. 

(2}  Water-column  assessment.  The 
potential  for  short-term  water-column 
impacts  is  assessed  in  Category  2  by  the 
standard  elutriate  test  or,  under  the 
special  circumstance  described  below, 
by  a  water-column  bioassay.  Generally, 
the  appropriate  test  is  a  chemical 
comparison  of  the  concentration  of 
contaminants  in  the  elutriate  of  the 
proposed  dredged  material  with  the 
concentration  in  the  receiving  water 
(See  paragraph  (c)(l)(i)  of  this  section). 
These  concentration  values  are  then 
used  with  the  appropriate  water  quality 
standard  or  criterion  to  calculate  a 
mixing  zone. 

(i)  Chemical  comparison  protocol. 
Chemical  analyses  shall  be  conducted 
on  the  receiving  water  and  on  the 
elutriate  of  the  dredged  material.  The 
location  and  number  of  sampling 
stations  and  replicates  shall  be  designed 
specifically  for  the  dredging  and 
disposal  sites  being  evaluated.  Test 
results  shall  be  used  to  determine 
whether,  after  consideration  of  mixing, 
the  discharge  will  substantively  increase 
concentrations  of  those  contaminants 
identified  during  the  §  320.61  evaluation 
in  solution  at  the  disposal  site. 

(ii)  Mixing  zone  determination.  The 
size  of  the  mixing  zone  will  be 
calculated  pursuant  to  §  230.64  for  the 
contaminant  requiring  the  greatest 
dilution  volume,  as  determined  from  the 
elutriate  analyses,  to  meet  applicable 
water  quality  standards,  or.  if  none, 
Federal  water  quaUty  criteria 
established  by  EPA.  The  selected 
standard  or  criteria  shall  define  the 
perimeter  of  the  mixing  zone. 

(iii)  Need  for  additional  testing. 
Further  testing  for  contaminants  in 
relation  to  the  water-column  component 
of  the  environment  may  be  required  to 
make  the  factual  determinations  when 
concentrations  in  the  elutriate  of  the 


sediment  to  be  discharged  are 
substantively  greater  than 
concentrations  in  the  composite  sample 
of  the  receiving  water  and  either  the 
calculation  of  a  mixing  zone  using  the 
appropriate  water  quality  standards  or 
criteria  does  not  provide  sufficient 
information  to  make  an  assessment  of 
water-column  impacts  or  the  receiving 
water  concentration  exceeds  the 
standard  or  criterion,  making  dilution  to 
this  standard  or  criterion  impossible. 
Such  further  testing  for  water-column 
effects  will  consist  of  a  water-column 
bioassay  conducted  according  to 
§  230.62(f).  No  further  testing  for 
contaminants  is  required  to  make  the 
factual  determinations  for  all  other 
situations,  except  as  provided  in 
§  230.60(b)(1). 

(d)  Category  3:  Contained,  Confined, 
or  Other  Disposal  Operations  of 
Material  with  Potential  for 
Contamination  of  the  Water  Column 
Only.  Discharge  of  dredged  material 
should  be  assigned  to  Category  3  when 
all  but  the  return  water,  including 
suspended  particles,  is  confined  or 
contained  sufficiently  to  prevent  the 
long-term  availability  of  contaminants 
to  the  aquatic  community,  and  there  is 
reason  to  believe  the  concentration  of 
contaminants  in  the  return  water  are 
above  ambient  levels  in  the  receiving 
water.  The  Category  3  evaluation 
consists  of  consideration  of  possible 
impacts  to  the  receiving  water  colunm. 

(1)  Water-column  assessment.  The 
potential  for  short-term  water-column 
impacts  is  assessed  in  Category  3  by  an 
elutriate  test,  or  under  the  special 
circumstance  described  below,  by  a 
water-column  bioassay.  Generally,  the 
appropriate  test  is  a  chemical 
comparison  of  the  concentration  of 
contaminants  in  the  elutriate  of  the 
proposed  dredged  material  with  the 
concentration  in  the  receiving  water. 
These  concentration  values  are  then 
used  with  the  appropriate  water  quality 
standards  or  criteria  to  calculate  a 
mixing  zone.  Where  retention  time 
within  the  containment  area  will  be  of 
short  duration,  the  standard  elutriate 
test  can  be  used  to  estimate  the 
concentration  of  those  contaminants 
that  will  be  released  in  the  effluent. 
Where  the  contairmient  area  is  managed 
for  maximum  solids  retention  and, 
consequently,  the  liquid  is  retained  for 
long  periods,  a  modified  elutriate  test 
should  be  used,  considerirvg  biological, 
chemical  and  physical  changes  that  may 
occur  in  the  containment  area. 
Settleability  tests  should  be  conducted 
to  simulate  the  actual  retention  time. 

(2)  Chemical  comparison  protocol 
Chemical  analyses  shall  be  conducted 
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lowest  96-hour  LC  50  observed  in  the 
bioassay. 

(3)  Need  for  additional  testing.  No 
further  testing  for  contaminants  in 
relation  to  the  water-column  component 
of  the  environment  is  required  to  make 


the  mixing  zone,  limitations  must  be 
placed  on  its  size,  shape,  and  location. 
Also,  factors  that  will  contribute  to 
water  degradation  other  than 
unacceptable  levels  of  contaminants 
must  be  limited.  The  permitting 


obstructions,  salinity,  or  density  profiles 
at  the  disposal  site; 

(v)  Discharge  vessel  speed  and 
direction  if  appropriate: 

(vi)  Time  to  empty  vessel  or  length  of 
discharge; 


85366         Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24,  1980  /  Proposed  Rules 


Federal  Register  /  Vol.  45.  No.  249  /  Wednesday.  December  24. 1980  /  Proposed  Rules  85367 


on  the  receiving  water  an''  on  the 
elutriate  of  the  dredged  material.  The 
location  and  number  of  sampling 
stations  and  replicates  shall  be  designed 
specifically  for  the  dredging  and 
disposal  sites  being  evaluated.  Test 
results  shall  be  used  to  determine 
whether,  after  consideration  of  mixing, 
the  discharge  will  substantively  increase 
concentrations  of  those  contaminants 
identified  during  the  S  230.81  evaluation 
in  solution  at  the  disposal  site. 

(3)  Mixing  zone  determination.  The 
size  of  the  mixing  zone  will  be 
calculated  pursuant  to  §  230.64  for  the 
contaminant  requiring  the  greatest 
dilution  volume  as  determined  from  the 
elutriate  analyses,  to  meet  applicable 
water  quality  standards  or,  if  none. 
Federal  water  quality  criteria 
established  by  EPA.  The  selected 
standard  or  criteria  shall  define  the 
perimeter  of  the  mixing  zone. 

(4]  Need  for  additional  testing.  Further 
testing  for  contaminants  in  relation  to 
the  water-column  component  of  the 
environment  may  be  required  to  make 
the  factual  determinations  when 
concentrations  in  the  elutriate  of  the 
sediment  to  be  discharged  are 
substantively  greater  than 
concentrations  in  the  composite  sample 
of  the  receiving  water  and  either  the 
calculation  of  a  mixing  zone  using  the 
appropriate  water  quality  standards  or 
criteria  does  not  provide  sufficient 
information  to  make  an  assessment  of 
water-column  impacts  or  the  receiving 
water  concentration  exceeds  the 
standard  or  criterion,  making  dilution  to 
this  standard  or  criterion  impossible. 
Such  further  testing  for  water-column 
effects  will  consist  of  a  water-column 
bioassay  conducted  according  to 
§  230.62(f).  No  further  testing  for 
contaminants  is  required  to  make  the 
factual  determinations  for  all  other 
situations,  except  as  provided  in 
§  230.60(b)(1). 

(e)  Category  4:  Open  Water  Discbarge 
With  Potential  for  Harm.  Unconfained 
or  unconfined  dredged  material  will  be 
assigned  to  Category  4  when  the  initial 
evaluation  indicates  the  dredged 
material  contains  biologically  available 
contaminants  in  amounts  which  have 
the  potential  for  substantive 
environmental  harm.  The  Category  4 
evaluation  considers  possible  effects  on 
both  the  benthic  and  water-column 
components  of  the  aquatic  environment. 

(1)  Benthic  assessment.  The  required 
tests  are  a  benthic  bioassay  and  an 
investigation  of  bioaccumulation 
potential.  Due  to  the  infant  state-of-the- 
art  in  bioaccumulation  procedures  and 
the  technical  uncertainty  in  the 
ecological  interpretation  of 
bioaccumulation  data,  the  permitting 


authority  may  find  that  such  tests  or 
scientific  literature  for  interpretation  of 
results  have  not  been  defined  in  the 
Corps/EPA  implementation  manual  for 
specific  contaminants.  In  such  cases,  the 
permitting  authority  may  waive  the 
requirement  for  bioaccumulation  tests 
for  these  specific  contaminants, 
provided  he  notifies  the  Regional 
Administrator  prior  to  making  the 
factual  determinations. 

(i)  Selection  of  appropriately  sensitive 
organisms.  The  sensitivity  of  these 
procedures  is  dependent  primarily  on 
the  selection  of  appropriate  species.  The 
species  should  be  selected  from 
appropriately  sensitive  aquatic 
organisms  as  determined  by  the 
permitting  authority.  A  minimum  of  one 
benthic  and  one  epibenthic  species  shall 
be  used  for  bipassays.  At  least  one 
benthic er^pibenthic  species  of 
sufficient  size  with  limited  mobility,  and 
with  a  propensity  for  accumulating  the 
identified  contaminants,  shall  be  used  in 
bioaccumulation  tests  if  any  are 
conducted.  The  species  designated  for 
bioaccumulation  tests  may  be  one  or 
more  of  those  used  in  the  bioassay. 

(ii)  Benthic  bioassay  protocol.  Results 
of  a  benthic  bioassay  will  be  used  to 
compare  survival  in  sediment  from  the 
dredging  site  with  survival  in  a 
sedimentologically  similar  reference 
substrate  from  within  or  near  the 
disposal  site.  If  survival  of  the  test 
organisms  is  similar,  then  no  increased 
toxic  effects  to  the  benthic  community 
should  result  from  the  discharge.  Should 
statistically  significant  decreases  in 
survival  in  the  dredged  material  be 
observed,  then  the  permitting  authority 
will  assess  the  substantive  effects  of  the 
contaminated  discharge  in  making  the 
factual  determinations. 

(iii)  Bioaccumulation  protocol.  The 
bioaccumulation  potential  of  those 
contaminants  identified  in  the  initial 
evaluation  procedures  of  §  230.61  or  in 
previous  tests  shall  be  assessed  by 
comparing  the  concentrations  in  the 
tissues  of  the  designated  organism 
exposed  to  the  sediments  to  be  dredged 
with  the  concentrations  in  the  tissues  in 
the  same  species  exposed  to  a 
sedimentologically  similar  reference 
substrate  from  within  or  near  the 
disposal  site.  Bioaccumulation  potential 
is  indicated  when  the  concentrations  of 
the  contaminants  in  the  tissue  of  the 
organisms  exposed  to  the  sediments  to 
be  discharged  are  significantly  greater 
statistically  than  those  concentrations  in 
the  tissues  of  the  organisms  exposed  to 
the  reference  substrate.  Where  there  is 
bioaccumulation  potential,  the 
permitting  authority  must  assess  the 
substantive  effects  of  the  contaminated 


discharge  in  making  the  factual 
determinations. 

(A)  A  comparative  field  assessment 
will  be  used  when  dredged  material 
from  the  dredging  site  in  question  has 
beei^  discharged  at  the  proposed 
disposal  site  during  previous  activities 
and  the  §  230.61  evaluation  indicates 
that  the  dredged  material  has  not 
become  more  contaminated  since  the 
last  disposal  operation;  or 

(B)  When  such  a  field  assessment  is 
not  practicable,  assessment  will  be 
performed  using  animals  exposed  in  the 
laboratory  bioassay  protocol  of 

§  230.62(e)(l)(ii). 

(iv)  Need  for  additional  testing.  No 
further  benthic  bioassay  or 
bioaccumulation  potential  testing  is 
required  to  make  the  factual 
determinations. 

(2)  Water-column  assessment.  The 
required  test  is  a  water-column  bioassay 
under  §  230.62(f).  The  mixing  zone  must 
be  considered  in  interpreting  the  test 
results  and  making  the  factual 
determinations. 

(f)  Water-column  bioassay  protocol. 
An  acute  bioassay  will  be  used  to 
compare  survival  in  the  unfiltered 
elutriate  from  the  material  to  be  dredged 
with  survival  in  an  unfiltered  composite 
sample  representing  the  entire  water- 
column  at  the  disposal  site.  The  location 
and  number  of  sampling  stations  and 
replicates  shall  be  designed  specifically 
for  the  dredging  and  disposal  sites  being 
evaluated.  Test  results  shall  be  used  to 
determine  whether,  after  consideration 
of  mixing,  the  discharge  will  cause  a 
substantive  increase  in  toxic  effects  in 
the  water-column  at  the  disposal  site.  If 
the  survival  of  test  organisms  is  similar 
in  the  elutriate  and  receiving  water,  then 
increased  toxic  effects  in  the  water- 
column  should  not  result  from  the 
discharge.  Should  statistically 
significant  decreases  in  survival  in  the 
elutriate  be  observed,  then  the  mixing 
zone  will  be  calculated  based  on  the  96- 
hour  LC  50  of  the  elutriate  from  the 
bioassay  results. 

(1)  Selection  of  appropriately 
sensitive  organisms.  The  sensitivity  of 
the  water-column  bioassay  is  dependent 
primarily  on  the  selection  of  appropriate 
species.  Test  species  should  be 
representative  of  animals  in  the  aquatic 
community  at  the  site  of  the  proposed 
discharge.  Test  organisms  should  be 
selected  from  appropriately  sensitive 
aquatic  species.  A  minimum  of  one 
vertebrate  and  one  invertebrate  aquatic 
species  shall  be  used. 

(2)  Mixing  zone  determinatiun.  The 
size  of  the  mixing  zone  will  be 
calculated  pursuant  to  §230.64  such  that 
the  perimeter  is  defined  by  0.01  of  the 


lowest  96-hour  LC  50  observed  in  the 
bioassay. 

(3)  Need  for  additional  testing.  No 
further  testing  for  contaminants  in 
relation  to  the  water-column  component 
of  the  environment  is  required  to  make 
the  factual  determinations,  except  as 
provided  in  §  230.60(b)(1). 

§  230.63    Detailed  evaluation.  Including 
possible  testing,  of  fill  material. 

Based  on  the  outcome  of  the  initial 
evaluation  made  pursuant  to  §  230.61, 
natural  or  man-made  material  from 
upland  sources  proposed  for  discharge 
as  fill  will  be  assigned  to  one  of  two 
categories  for  technical  evaluation. 
Dredged  material  used  as  fill  will  be 
evaluated  under  §  230.62. 

(a)  Category  5:  Discharge  without 
Potential  for  Environmental 
Contamination.  Discharge  of  fill 
material  falls  into  Category  5  when  the 
initial  evaluation  does  not  indicate  the 
presence  of  contaminants  in  the  fill 
material  above  background  levels  or 
when  such  contaminants  will  be 
adequately  contained  to  prevent 
leaching  and/or  erosion.  No  chemical  or 
biological  testing  is  required  to  make  the 
factual  determinations. 

(b)  Category  6:  Discharge  of  Fill 
Material  with  Potential  for 
Environmental  Contamination. 
Discharge  of  fill  material  falls  into 
Category  6  when  the  §  230.61  initial 
evaluation  indicates  contaminants  may 
be  present  in  the  fill  material  above 
background  levels  and  the  permitting 
authority  determines  that  there  is  a 
potential  for  leaching.  The  water 
leachate  test  is  appropriate. 

(1)  Testing  protocol.  Samples  of  the 
fill  material  will  be  subjected  to  a  water 
leachate  test.  From  this  testing  the 
permitting  authority  shall  determine 
whether  the  concentration  of  each 
contaminant  identified  during  the 

§  230.61  evaluation  is  substantially 
greater  than  the  appropriate  existing 
Federal  or  State  water  quality  standard. 
No  dilution  factor  or  mixing  zone 
determination  shall  be  considered. 

(2)  Need  for  additional  testing.  No 
further  testing  for  contaminants  of 
concern  is  required  to  make  the  factual 
determinations,  except  as  provided  in 
§  230.60(b)(1). 

§  230.64    Mixing  zone  determinations. 

A  limited  mixing  zone,  serving  as  a 
zone  of  initial  dilution  and  dispersion  in 
the  immediate  vicinity  of  the  discharge 
point  for  dredged  material,  is  allowed 
unless  specifically  prohibited  by 
applicable  water  quality  standards. 
Because  water  quality  standards 
regarding  concentrations  of 
contaminants  may  be  exceeded  within 


the  mixing  zone,  limitations  must  be 
placed  on  its  size,  shape,  and  location. 
Also,  factors  that  will  contribute  to 
water  degradation  other  than 
unacceptable  levels  of  contaminants 
must  be  limited.  The  permitting 
authority  shall  consider  each 
contaminant  identified  as  present  within 
the  dredged  material  in  light  of  its 
potential  effect  upon  any  element  of 
water  quahty  prescribed  in  applicable 
water  quality  standards  or  criteria.  Such 
standards  or  criteria  may  establish 
specific  numerical  limitations  upon  the 
permissible  concentration  of  the 
contaminant  itself  and/or  upon  the 
extent  to  which  the  discharge  may  alter 
a  specified  parameter  of  water  quality 
after  interaction  of  the  contaminant  with 
ambient  water  (for  example,  BOD  or 
DO). 

(a)  Mixing  zone  calculations.  The 
perimeter  of  the  mixing  zone  shall  be 
defined  by  the  applicable  water  quality 
standard  of  the  contaminant  requiring 
the  greatest  dilution  volume,  or  by  0.01 
of  the  lowest  96-hour  LC  50  when  a 
water-column  bioassay  has  been 
conducted. 

(1)  One  of  the  following  methods 
(provided  in  order  of  preference)  shall 
be  used  to  determine  the  volume  and 
conformation  of  the  zone  required  to 
achieve  dilution  and  dispersal  of 
contaminants  to  numerical  limitations 
specified  in  Federal  or  State  water 
quality  standards  or  to  0.01  of  the  lowest 
96-hour  LC  50,  as  indicated  above. 

(i)  When  field  data  on  the  proposed 
discharge  are  adequate  to  predict  the 
initial  dispersion  and  diffusion  of  the 
discharge  plume,  such  data  shall  be 
used;  or 

(ii)  When  field  data  on  the  dispersion 
and  diffusion  of  a  discharge  with  similar 
characteristics  are  available,  these  data 
shall  be  used  in  conjunction  with  an 
appropriate  mathematical  model 
(acceptable  to  the  permitting  authority) 
to  make  the  required  determination;  or 

(iii)  When  the  above  methods  are 
impractical,  due  to  inadequate  field  data 
or  the  unavailability  of  an  appropriate 
mathematical  model,  the  zone  of  dilution 
and  dispersion  may  be  estimated  by 
assuming  particular  geometrical  shapes 
for  the  disposal  plume. 

(2)  Factors  important  in  determining 
the  shape  and  trajectory  of  the 
discharge  plume  and  the  volume  of  the 
zone  of  dilution  and  dispersal  include   ' 
the  following: 

(i)  Surface  area  and  water  depth  at 
the  disposal  site; 

(ii)  Current  velocity,  direction  and 
variability  at  the  disposal  site; 

(iii)  Degree  of  turbulence; 

(iv)  Stratification  attributable  to 
causes  including  but  not  limited  to 


obstructions,  salinity,  or  density  profiles 
at  the  disposal  site; 

(v)  Discharge  vessel  speed  and 
direction  if  appropriate; 

(vi)  Time  to  empty  vessel  or  length  of 
discharge; 

(vii)  Ambient  concentration  of 
contaminants; 

(viii)  Dredged  material  characteristics, 
particularly  concentrations  of 
constituents,  amount  of  material,  types 
of  material  (sand,  silt,  clay,  etc.),  and 
settling  velocities; 

(ix)  Rate  of  discharge; 

(x)  Number  of  discharge  actions  per 
unit  of  time;  and 

(xi)  Other  characteristics  of  the 
disposal  site  that  affect  the  rates  and 
patterns  of  mixing. 
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MPARIWElirr  OF  TOE  TNTEPIOR 
Bureau  of  Land  Managemen-^ 

CXaalified  Joint  Bidder r 
CXrter  Ocntinental  Shelf  (OCS) 


Aa  a  convenience  to  the  public,  and  pursuant  to  his  auithority  under 
43  CFR  3316,  the  Director  of  the  Bureau  of  Land  Management  hereby  publishes 
a  list  of  all  persons  v»»io  have  timely  filed  a  svom  statonent  of  production 
in  aooordance  with  43  CFR  3316.3-2(a) .  TTieae  statements  have  qualified  the 
filers  to  bid  jointly  at  OCS  oil  and  geis  lease  sales  during  the  bidding 
period  of  Novattoer  1,  1980,  through  April  30,  1981.  iMs  publication  is  not 
required  by  law  or  regulations.  It  includes  the  names  of  all  possible  bidders 
whose  statements  have  been  received  in  this  office  by  the  date  this  notice 
vAs  pr^>ared. 

"Rie  following  persons  or  corpanies  have  filed  tPiK>m   stateinents  of 

production  as  required  by  43  CFR  3316.3-2 (a)  attesting  tjo  average  dadly 

production  not  in  excess  of  1.6  million  barrels  of  crude  oil,  natural  gas  and 

liquified  petxolevxn  products  during  the  production  period  of  Janucury  1,  1960, 

througlh  June  30,  1980. 

AXS.  Hill 

AGT  EJqjloration  Coip. 

Al-Aquit«dne  Exploration,   Ltd. 

Alaakoo  U.S.A.,   LTD. 

Allied  GhemicaLl  Corporation 

ALMINEX  U.S.A.,  Inc. 

Anex  Petiroleura  CJorporation 

Amerada  Hess  Oorporaticxi 

American  Petrofina  CJcnpany  of  Texas 

American  Petrofina  Ejqjloration  Ocnpany 

Aminoil  Developnent,   Inc. 

Aminoil  U.S.A.,    Inc. 

American  Natural  Gas  Pjx)duction  Company 

Amooo  Production  Oonpzmy 

ANR  ProductJ.on  Ooipany 

Anadaiico  Production  Oanpany 

Apache  Ctorporation 


Atlantic  Richfield  Oanpany 

Bn*en  Hill  Proprietary  Holdings  (USA)   Inc. 

Brooklyn  Union  Gas  Oanpany 

Bunker  Es^loration  Ocnpany 

C  «i  K  Marine  Production  Ocxipany 

C  8.  K  Off  store  Ocnpany 

C  &  K  Petroletm,   Inc. 

Cabot  Corporation 

Canftaridge  Royzdty  Ootparv 

Canadian  OccidentaLl  of  California,   Inc. 

CANADIAN  SUPERIOR  OIL  (U.S.)   UTD. 

CanDel  Oil  Corporation 

CanDel  Oil   (U.S.)   Inc. 

CanDel  Oil  (Texas  Off store)   Inc. 

Carolixie  Hunt  Schoellkopf 

Caroline  Hunt  Trust  Estate 

Central  Hudson  Gas  s.  Electric  Corporation 

Oiallenger  Minerals,  Inc. 

Chanplin  Petroleun  Ocnpany 

Cities  Service  Ocnpany 

dAE  Corporation 

QJG  Producing  Ocnpany 

Oonex,   Inc. 

Oonooo,   Inc. 

Consolidated  Edison  Ocnpany  of  New  York,    Inc. 

Ooquina  Oil  Corporation 

Coming  Natural  Gaa  Corporation 

Corpus  Christi  E^loration  Oanpany 

Corpus  Christi  Oil  and  Gas  Oaipary 

Cotton  Petroleim  Oorporation 

Crescent  Investment  Ocnpany 

Crown  Central  Petroleim  Oorporation 

D.  H.  Htmt 

rePOO,   Inc. 

Diamond  Shamrock  Oorporation 

Dow  Chemical  Oanpany 

Eason  Oil  Ocnpary 

Eoee,  Inc. 

Ellf  Aquitaine,    Inc. 

Eliaabethtown  Gas  Ocnpany 

El  Paso  Ejqploration  Ocnpany 

El  Paso  Natural  Gas  Ocnpany 

Bmet  C.  Wilson 

Energy  Ventures,  Inc. 

Enserch  Exploration,  Inc 

Entex  Petrolean,  Inc. 

Exdiange  Oil  and  Gas  Oorporation 

FB  Energy  Oorporation 

F.  Rivers  Lelong 


Finadel,  Inoorporated 

Fin-Oil,  Inc. 

Florida  Eb^loration  Oonpeuiy 

Fluor  Oil  and  Gas  Corporatian 

Forest  Oil  Oorporation 

Four  M  Properties,  Ltd. 

Freeport  Oil  Ocnpany 

Freeport  Petroleun  Oatpany 

Fuel  Resouroes  Inc. 

Furth  Oil  Co. 

General  American  Oil  Ocnpany  of  Texas 

Getty  Oil  Ocnpany 

Gre«ibrier  Operating  Co. 

Hamilton  Brothers  Oil  Ocnpany 

Haroldscn  L.  Hunt  Jr.  Trust  Estate 

Hassie  Hunt  Exploration  Ocnpany 

Hassie  Hunt,  Inoorporated 

Hassie  Hunt  Trust 

Highland  Resources,  Inc. 

Houston  Oil  &  Minerads  Corporation 

Howard  A.  Day 

Hudbay  Ejqjloration,  Inc. 

Hunt  Biergy  Corporation  " 

Hvmt  Industries 

Hunt  Investment  Oorporation 

Hunt  Oil  Ocnpany 

Hunt  Petroleun  Oorporation 

Husky  Oil  Oanpany 

H.W.  Bass  &  Sons,  Inc. 

Idemitsu  Alaska  Oil  Developnait  Corp. 

Idendtsu  Oil  Denver  Corp. 

Inexoo  Oil  Ocnpany 

Inpkemix  Inc. 

Intemorth,   Inc. 

J«iny  Oil  Ociipary 

Kerr-MoGee  Corporation 

Ktob  Hill  Oil  &  Gas  Ocnpany.   Inc. 

Kbdi  Irxiustries,   Inc. 

La3d  Petroleun  Oorporation 

Lamar  Hunt 

Lamau:  Hunt  Trust  Estate 

Laurence  A.  Mcileil 

Louisiana  Land  aixl  Eiqploration  Ocnpany  (ihe) 

Louisiana  Land  Offstore  Exploration  Ocrpary, 

MAPOO  Inc. 

MEurathon  Oil  Ocnpany 

Margaret  Hunt  Trust  E^state 

McMoran  Offshore  E3q>loration 


Inc- 
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Mesa  Petroleun  Ocnpany 

Mitciiell  fiiergy  offstore  Oorporation 

Mono  Potfer  Ocnpary 

Monaemto  Oanpany 

Hirphy  Oil  Corporation 

N.B.  Hunt 


Reading  &  Bates  Petroleun  Co. 

Robert  A.  Day,  Jr. 

Robert  L.  Duncan 

Rochester  Gas  and  Electric  Oorporation 

RoeeMXxS  Oorporation,    (Wve) 

?CMan  Petroleun,   Inc. 
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Unidel  Oil  Oorporation 

Union  Oil  Oarparry  of  California 

Vsea,  Inc. 

W.H.  Bunt 

Vbirxxx)  Oil  and  Gas  Ocnpany 

Vteeks  Ejqploration  Ocqpany 

Weeks  Petroleun  Oorporation 
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Mesa  Petjroleun  Ocnpfury 

Mitchell  Qiergy  offshore  Corporation 

Mono  PcMer  Ocnpany 

Monaemto  Oatpany 

Murphy  Oil  Corporation 

N.B.  Hunt 

M.  T.  Oorporaticn 

National  EJ^loration  Oorapany 

Natonaa  Offshore  Esqjloraticn,   INc. 

NATRESCO  mCDRPORATED 

Naturzd  Gas  Corporation  of  California 

Ntelson  Bunker  Hunt  Trust  Estate 

New  England  Energy  Inoorporated 

Newncnt  Oil  Ocnpany 

New  Yorlc  State  Electric  &  Gas  Corporation 

Niagara  Mcivn»4c  Poser  Corporation 

NIGOR  E:^loration  Oonpany 

Norse  Petroleun  (U.S.)  Inc. 

Nortex  Gas  &  Oil  Ocnpany 

North  Oil  Inc. 

Northem  Michigan  Bqploration  Ocnpany 

Northwestern  Mutual  Life  Insurance  Ccnpany  (iVie) 

Name  Oil  and  Gas  Inc. 

Ooean  Oil  &  Gas  Ocnpai^ 

Ooeam  Production  Ocnpany 

Ogle  Petroletm  Inc. 

CNG  E35)loration,   Inc. 

Orange  and  RcKdOand  Utilities,   Inc. 

CDOf  Petroleun,  Inc. 

P.  R.  Rutherford  as  Indepeixlent  Executor  of  the 

Estate  of  Betty  T.  Rutlierfcrd,  Deceased 
PanOnndian  Petroleun  Ccnpany 
Pan  Eastern  EJ5)loration,  Conpzuiy 
PAN  ENERGY  Resources,   Inc. 
Paragon  Petroleum  inc. 
Paul  R.  Bazis 

Pel-Tex  Ejqploration  Ocnpany,   Inc. 
Pelto  Oil  Ocnpany 
Pennzoil  Oil  &  Gas,   Inc. 
Pennzoil  Producing  Ocnpeuiy 
Pentad  Resources,   Inc. 
FW.llips  Petroleum  Ocnpany 
Pinto,   Incf. 

Pioneer  Production  Corporation 
Placid  Oil  Ccnpany 
Pogo  Producing  Ocnpany 
Propel  Biergy  Ocnparry 
Proeper  aiergy  Corporation 
Pursue  Eiiergy  Corporation 
(Xiintana  Offslcre,   Inc. 
Quintana  Oil  and  Gas  Corporation 


Reading  &  Bates  Petroleun  Co. 

Robert  A.  Day,  Jr. 

Robert  L.  Duncan 

Rochester  Gas  and  Electric  Corporation 

RoeeMXxS  Corporation,  (*Ihe) 

RD*»«n  Petroleun,  Inc. 

Rutherford  Oil  Oorporatian 

Rutherford  Offshore  Corporation 

Rutherford  Partnership  (ihe) 

SHV  Biergy  Corporation 

Sabine  Production  Ccnpany 

Salomon  Brothers  KDlding  Ocnpany 

Salanon  Brothers  International,  Inc. 

Samedeui  Oil  Corporation 

Santa  Fe  Biergy  Ocnpany 

Santa  Fe  Minerals,  Inc. 

Seneca  Resources  Corporation 

Shore  Oil  Corporation 

SONAT  Exploration  Ccnpany 

Southern  Natural  Gas  ConpEmy 

Southland  Royalty  Ocxiparr^ 

Strata  Snergy  Inc. 

St.  Joe  Petroleun  (U.S.)  Corporation 

St.  iJMcenoe  Gas  Oonpany,  Inc. 

Sun  Oil  Ccnpiuiy  (Delaware) 

SUPERIOR  OIL  COMPANY  (The) 

Syracuse  Suburtian  Gas  Ccnpany,  Inc. 
Tannds  Day  Trust  II 
Tenrieco  Exploration,  Ltd. 
Tenneoo  Exploration,  II,  Ltd. 
Tenneoo  OGS  Ocnpany,  Inc. 
Toineoo  OGS  Lindbed  Partnership 
Tenneoo  Offshore  Ccnpany,  Inc. 
Tenneoo  Oil  Ccnpany 
Terra  Resources,  Inc. 
Tesoro  Petroleun  Corporation 
Texas  Eastern  Eaqjloration  Co. 
Texas  Gas  Ejqjloratlon  Corporation 
Texasgulf,  Inc. 

Texas  Pacific  Oil  Ccnpany,  Inc. 
Texas  Production  Ocnpany 
Texona  Production  Ccnpany 
Theodore  J.  Day 
Three  Cities  Ejqoloration,  Inc. 
Total  Petroleun,  Inc. 
Transoo  Exploration  Ccnpany 
TransOcean  Oil,  Inc. 


Unidel  Oil  Corporation 

Union  Oil  Oonpany  of  California 

Vsea,  Inc. 

W.H.  Bunt 

VtediKxx)  Oil  and  Gas  Oaipany 

Vfeeks  Ejqploraticn  Ccqpany  "^ 

Weeks  Petroleun  Oorporatian 

Vtestover  Oil  Oonpany 

William  Herbert  Hunt  Trust  Estate  - 

Willaraetta  K.  Day  Trust 

WilHams  EJiploraticn  Oonpany 

Zapata  Ejqploraticn  Ocnpany 

In  addition,  Statonents  of  Producxion  have  been  received  from 
tMelve  oonpanies  vAiich  provided  a  daily  average  of  1.6  million  barrels 
or  more  of  crvde  oil,  natural  gets  and  liquified  petroleun  products  during 
the  previous -mentioned  production  period  and  therefore  are  restricted 
frtxn  biddir^  jointly  vdth  eacii  other  during  the  bidding  period  of  Novenijer 
1,  1980,  throu^  April  30,  1981. 

Ihis  list  appeared  in  the  Federal  Register  on  Thursday,  October  2,  1980, 
at  45  FR  65324.  Also  see  arnentinents  to  43  CFR  3316  published  in  ^^  Federal 
Register,  on  Friday,  October  17,  1930,  at  45  FR  69174.  The  change  will  re- 
quire only  tlxiee  ocnpanies  >Aiich  have  a  daiily  average  of  1.6  million  barrels 
or  nore  of  cru3e  oil,  natural  gas  and  liquified  petroleun  products  to  file 
Statements  of  Production  with  the  Bureau  of  Land  Managanent  in  following 
bidding  periods. 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  14 


do  not  require  special  development 
procedures. 

Periodic  review  of  existing  rules  to 
assure  their  continuing  relevance, 
adequacy,  and  consistency  with  other 
related  rules  and  policies  constitutes  the 


rules  determined  to  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entitites  must  be  tailored  to 
accommodate  and  encourage 
participation  by  small  entities. 
Since  the  central  elements  of  the 


Flexibility  Act  uses  the  term  "regulatory 
flexibility  analyses,"  the  term  "small 
entity  flexibility  analyses"  is  used  in 
this  rule  to  avoid  confusion  with 
"regulatory  analyses"  required  under 
E.0. 12044. 


promulgated  under  the  Surface  Mining 
Control  and  Reclamation  Act  (30  U.S.C. 
1201  et  seq.)  because  that  Act  specifies  a 
definition  of  "small  operator." 
Paragraph  (b)  of  §  14.5  sets  out  guidance 
for  interpreting  the  terms  "significant 

ornnnmir  pffprt"  and  ".Sllhstantial 


Executive  Order  and  the  statute.  The 
publication  dates  have  been  changed 
from  January  and  July  of  each  year  to 
April  and  October,  and  additional 
information  requirements  have  been 
added  to  paragraph  {b)(3). 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43CFRPart14 

Interim  Rule  Implementing  the 
Regulatory  Flexibility  Act;  Request  for 
Comments 

agency:  Department  of  the  Interior. 
action:  Interim  rule  with  request  for 
comments. 

summary:  The  Department  of  the 
Interior's  rulemaking  procedures  are 
being  revised  to  implement  the 
Regulatory  Flexibility  Act  (Pub.  L.  P6- 
354). 

The  Act  requires  Federal  agencies  to 
take  into  consideration  and  analyze  the 
effects  of  their  rules  on  small 
businesses,  small  cj^anizations,  and 
snuiU  governmental  jurisdictions. 

Those  portions  of  ihe  Department's 
procedures  which  are  new  or  revised 
are  highlighted  by  arrows  in  the  text  of 
the  rule. 

DATES:  This  rule  is  effactive  January  1. 
1981.  Comments  must  be  received  on  or 
before  February  9,  1981. 
ADDRESSES:  Written  com.ments  should 
he  sent  to:  Chief,  Division  of  Directives 
ond  Paperv%ork  Management,  Office  of 
Information  Resources  Management, 
Room  7357,  Departm.ent  of  the  Interior 
U'.ishington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
jiri  Douglas,  Office  of  Policy  Analysis. 
202-343-8.501.  Deborah  Ryan,  Offit.e  of 
the  Solicitor,  202-343-5216. 
SUPPLEMENTARY  INFORMATION:  On 
D<;rember  13,  1978  (43  FR  58295),  a  final 
rule  was  issued  by  the  Secretary  of  the 
Interior  to  implement  Executive  Order 
12044  (E.O.  12044),  "Improving 
Government  Regulations",  in  the 
Department  of  the  Interior.  The  rule 
established  a  four  part  process  for 
developing  new  rules  or  revising 
existing  rules.  Initially,  all  rules  under 
development  must  be  examined  to 
determine  whether  the  rules  will,  if 
promulgated,  be  "significant"  under 
specific  criteria.  Rules  found  to  be 
significant  are  subject  to  additional 
scrutiny  to  determine  whether  a 
regulatory  analysis  of  the  rule  is 
necessary.  Performing  a  regulatory 
analysis  on  the  effects  of  major  rules 
constitutes  the  second  part  of  the 
process. 

Significant  rules  must  be  developed  in 
a  specific  manner  which  allows  for 
public  participation  and  review  of 
alternatives.  Significant  rules  must  be 
approved  by  the  Secretary,  or  by  a 
Secretarial  Officer  authorized  by  the 
Secretary.  Rules  that  are  not  significant 


do  not  require  special  development 
procedures. 

Periodic  review  of  existing  rules  to 
assure  their  continuing  relevance, 
adequacy,  and  consistency  with  other 
related  rules  and  policies  constitutes  the 
third  part  of  the  process.  Finally,  a  semi- 
annual agenda  of  rules  under 
dev  •lopment  and  review  is  published  to 
pro\  it.le  public  notice  and  information 
about  rulemaking  activity  and  review. 

Regulatory  Flexibility  Act 

On  September  19.  1980,  the  President 
signed  into  law  the  Regulatorv  * 
Flexibility  Act  (Pub.  L.  96-354')  which 
amei'.ds  the  Administrative  Procedure 
Act  (5  U.S.C.  101  ft  seq.]  by  adding  a 
new  Chapter  B,  "The  Analysis  of 
Regulatory  Functions."  The  purpose  of 
the  Reaulatory  Flexibility  Act  is  to 
establish  as  a  principle  of  rulemaking 
that,  whenever  possible,  agencies  will  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesst!S,  organizJitior.s,  and 
gcivernmcntal  jurisdictions  subject  to  the 
rule. 

Because  the  provisions  of  the  Act 
become  effective  on  January  1,  1931  an 
interim  rule  is  being  publ-.r-heJ  at  this 
time.  Good  cause  exists  for  w.?.ivfcT  of 
the  usual  30-day  waiting  period  for 
effectiveness  so  that  the  procedures  will 
be  in  (,'ffect  on  January  1. 

Bec^iuse  these  rules  relate  to  agency 
piac'.ice  and  procedure,  the 
Administrative  Procedure  Act  does  not 
require  that  they  be  subje.'.t  to  public 
notice  and  comment.  Consistent  with 
the  Department's  publir.  participation 
policy  and  the  spirit  of  the  Regulatory 
Fle\ibility  Act,  however,  public 
comments  on  the  rule  are  invited.  After 
consideration  of  public  comments,  and 
an  evaluation  of  the  efficiency  of  the 
interim  rule,  a  final  rule  will  be 
published. 

Under  the  Regulatory  Flexibility  Act 
special  attention  is  to  be  given  to  the 
effects  of  rules  on  small  entities  through 
the  publication  of  agendas  of  rules, 
analysis  of  the  anticipated  effects  of 
rules,  public  participation  in  the 
development  of  rules,  and  review  of 
existing  rules.  At  the  onset  cf  the 
rulem.iking  process  a  determination 
must  be  made  as  to  whether  the  rule,  if 
promulgated,  will  have  a  "significant 
economic  effect  on  a  substantial  number 
of  small  entities."  If  it  will  have  such  an 
effect,  an  initial,  and  later  a  final,  small 
entity  flexibility  analysis  is  required  to 
assess  the  effects  of  the  rule  on  small 
entities  and  to  consider  alternatives  that 
are  consistent  with  the  objectives  of  the 
rule  and  applicable  statutes,  which  fit 
the  scale  of  affected  small  entities.  In 
addition,  the  rulemaking  process  for 


rules  determined  to  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entitites  must  be  tailored  to 
accommodate  and  encourage 
participation  by  small  entities. 

Since  the  central  elements  of  the 
Regulatory  Flexibility  Act  are  generally 
consistent  with  those  of  E.O.  12044,  the 
Department  of  the  Interior  is  revising  its 
rules  implementing  the  Executive  Order 
to  establish  concurrent  compliance  with 
both  authorities.  The  changes  and 
revisions  discussed  below  are  largely 
additions  to  the  existing  rules  to  include 
the  requirements  of  the  Regulatory 
Flexibility  Act.  Part  14  has,  however, 
been  reorganized  to  incorporate  in  a 
clear  and  logical  manner  the 
requirements  of  the  Act  and  the 
Executive  Order. 

Under  the  revised  procedures  the 
Department  will  continue  to  publish  a 
semiannual  agenda  of  rules  under 
development  and  review,  aUhosigh  the 
dates  of  publication  are  changed  from 
January  and  July  of  each  year  to  April 
and  October.  In  addition,  the  content  of 
agenda  entries  is  expanded  tu 
incorporate  the  requirements  of  the 
Regulatory  Flexibility  Act.  Periodic 
reviews  of  existing  rules  ('sunset 
reviews")  will  continue  to  be  pei  formed 
without  change.  The  Department's  five- 
year  cycle  is  more  stringent  than 
required  under  the  stritute  and  is 
retained.  However,  the  statuto.-y 
requirement  that  reviews  be  con.ple'ed 
within  one  year  is  adopted. 

At  the  onset  of  each  rulemaking 
procedure,  the  Secretary  or  Secretarial 
Officer  will  be  required  to  make  two 
distinct  findings.  First,  the  determination 
of  significance  under  E.O.  12044:  second. 
a  determination  of  the  effects  on  small 
entities.  Since  both  determinations  are 
based  on  similiar  criteria  and  must  be 
made  at  the  initiation  of  the  rulemaking 
process,  it  is  expected  that  one 
document  will  be  used  in  making  both 
determinations.  However,  §  14.3(b)(2) 
clearly  specifies  that  the  determination 
of  effect  on  small  entities  is  a 
determination  separate  from  and  in 
addition  to  the  determination  (;f 
significance  and  that  a  "significa;,!"  rule 
does  not  necessarily  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  or  vice  versa. 

The  development  process  for 
"significant"  or  "other"  rules  is  not 
changed  by  the  revisions  to  Part  14. 
However,  requirements  are  added  for 
the  development  of  rules  determined  to 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
regardless  of  their  "significance," 

Primarily,  preparation  of  "si:;  •.!!  entity 
flexibility  analyses"  for  such  rules  is 
required.  Although  the  Regulatory 
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Sec. 

14.10  Petitions  for  rulemaking. 

14.11  Review  of  rules. 


§  14.2    Definitions. 

(a)  Secretary.  "Secretary"  means  the 


->f   fko 


amending  an  existing  rule,  the  lead 
official  also  must  determine  whether  the 
nilp  uHll  have  a  sicnificant  economic 
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Flexibility  Act  uses  the  term  "regulatory 
flexibility  analyses,"  the  term  "small 
entity  flexibility  analyses"  is  used  in 
this  rule  to  avoid  confusion  with 
"regulatory  analyses"  required  under 
E.O.  12044. 

In  addition  to  the  preparation  of  such 
analyses,  rules  determined  to  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
must  be  developed  in  a  manner  that 
encourages  and  accommodates 
participation  by  small  entities.  Both  the 
preparation  of  flexibility  analyses  and 
the  participation  of  affected  small 
entities  are  designed  to  maximize 
consideration  of  regulatory  alternatives 
which  lessen  the  burden  on  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions  subject 
to  regulation. 

Section-by-Section  Review 

To  assist  the  reader  in  understanding 
the  revisions  and  additions  to  this  Part, 
the  following  is  a  section-by-section 
review: 

§  14.1    Purpose  and  Scope:  This 
section  has  been  revised  to  include  the 
Regulatory  Flexibility  Act. 

§  14.2  Definition:  The  definition  of 
Secretarial  Officer  has  been  revised  to 
include  the  Inspector  General. 

§  14.3    Required  determinations:  This 
section  formerly  discussed 
determinations  of  significance  under 
E.O.  12044.  It  has  been  revised  to 
discuss  the  two  different  determ.inations 
now  required,  approval  authority, 
exceptions,  and  required  statements  in 
the  Federal  Register.  Criteria  for 
determinations  of  significance  and 
needed  regulatory  analyses  have  been 
moved  to  §  14.4. 

§  14.4    Determination  of  significance 
and  need  for  regulatory  analysis:  This 
section  contains  the  criteria  for 
determination  of  significance  under  E.O, 
12044  formerly  found  at  §  14.3  (c)  and 
(d).  The  criterion  relating  to  reporting 
and  recordkeeping  has  been  revised  to 
make  it  consistent  with  the  Office  of 
Management  and  Budget's  proposed 
rules  on  controlling  paperwork  burdens 
on  the  public  (45  FR  2586,  January  11, 
1980)  and  the  Department's  criteria  for 
significant  information  collection. 

§  14.5    Determination  of  effect  on 
small  entities:  This  is  a  new  section 
implementing  new  5  U.S.C,  605(b). 
Paragraph  (a)  defines  "small  business." 
"small  organization,"  and  "small 
governmental  jurisdiction."  The 
definitions  of  "small  organization"  and 
"small  governmental  jurisdiction"  are 
those  used  in  the  Act.  The  definition  of 
"small  business"  is  drawn  from  the 
Small  Business  Act  (15  U.S.C.  632),  but 
an  alternative  is  provided  for  rules 


promulgated  under  the  Surface  Mining 
Control  and  Reclamation  Act  (30  U.S.C, 
1201  et  seq.)  because  that  Act  specifies  a 
definition  of  "small  operator," 
Paragraph  (b)  of  §  14.5  sets  out  guidance 
for  interpreting  the  terms  "significant 
economic  effect"  and  "substantial 
number,"  This  guidance  is  general  in 
nature  to  permit  it  to  be  adapted  to  the 
diverse  programs  which  the  Department 
administers.  It  is  expected  that 
Secretarial  Officers  will  resolve  doubts 
about  the  applicability  of  the  criteria  in 
favor  of  conducting  small  entity 
flexibility  analyses.  Paragraph  (c) 
permits  agency  heads  to  certify  that  a 
proposed  or  final  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities, 
thus  not  requiring  the  preparation  of 
small  entity  flexibility  analyses. 

^14.8    Development  of  significant 
rules:  This  section,  previously  §  14.4,  has 
been  revised  to  specify  additional 
procedural  requirements  necessary  to 
assure  consideration  of  the  effects  of 
rules  on  small  entities  and  to  assure 
participation  in  the  rulemaking  process 
by  small  entities.  Paragraph  §  14.4(d)(2). 
which  described  the  content  of 
regulatory  analyses,  has  been  moved  to 
a  new  §  14.8. 

§  14. 7    Development  of  other  rules: 
This  section,  pY^viously  §  14.5,  has  been 
revised  to  assureMjiat  rules  determined 
not  to  be  significanfTinder  E.O,  12044 
are  developed  in  a  manner  that 
considers  effects  on  small  entities  and 
assures  participation  in  the  process  by 
small  entities. 

§  14.8    Content  of  regulatory 
analyses:  This  section  was  previously 
found  at  §  14.4(d)(2).  No  substantive 
revisions  have  been  made. 

§  14.9  Content  of  small  entity 
flexibility  analyses:  This  is  a  new 
section  implementing  new  5  U.S.C.  603 
and  604.  It  sets  out  minimum 
specifications  for  the  type  of  information 
and  analyses  to  be  contained  in  initial 
and  final  small  entity  flexibility 
analyses. 

§  14. 10    Petitions  for  Rulemaking: 
This  section  is  renumbered  from  1 14.6 
without  change, 

§  14.11    Review  of  rules:  This  section, 
previously  §  14.7,  contains  minor 
revisions  to  the  review  criteria  in 
paragraph  (c).  A  new  paragraph  (d)(2) 
has  been  added  to  require  the 
completion  of  all  reviews  within  one 
year.  Reviews  of  rules  that  may  affect 
small  entities  may  be  extended  by  a 
Secretarial  Officer,  as  provided  in  new  5 
U.S.C.  610(a). 

%  14.12    Semiannual  Agenda:  This 
section,  previously  found  at  §  14.8,  has 
been  revised  so  that  separate  agendas 
will  not  be  published  under  the 


Executive  Order  and  the  statute.  The 
publication  dates  have  been  changed 
from  January  and  July  of  each  year  to 
April  and  October,  and  additional 
information  requirements  have  been 
added  to  paragraph  (b)(3). 

Request  For  Comments 

As  discussed  above,  this  rule  does  not 
substantively  alter  the  Department's 
procedures  for  complying  with  E.O. 
12044.  Consequently,  public  comments 
are  requested  on  those  portions  of  the 
rule  which  implement  the  Regulatory 
Flexibility  Act.  New  and  revised 
portions  of  the  procedures  are 
highlighted  with  arrows.  In  particular, 
comments  are  requested  on  the 
following  issues: 

1.  Definitions  of  small  business,  small 
organization,  and  small  governmental 
jurisdiction.  (§  14.5(a)) 

2.  Criteria  for  determining  "significant 
economic  effect"  and  "substantial 
number,"  including  any  criteria 
indicative  of  significant  economic 
effects  on  small  organizations  and  small 
governmental  jurisdictions.  (§  14.5(b)) 

Drafting  Informatioa 

The  primary  authors  of  this  document 
are:  Jim  Douglas,  Office  of  Policy 
Analysis  (343-8501);  Lois  W.  Paull, 
Office  of  Information  Resources 
Management  (343-6191);  Deborah  Ryan. 
Office  of  the  Solicitor  (343-5216);  and 
John  D.  Trezise,  Office  of  the  Solicitor 
(343-5216).  Assistance  was  provided  by 
the  Department's  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

Statement  of  Significance 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 
L.arry  E.  Meierotto, 

Assistant  Secrptary — Policy,  Budget  and 
Administration. 
December  18, 1980. 

(In  the  following  text  ►■  ■*  indicates  new  or 
revised  material) 

43  CFR  Part  14  is  revised  as  follows: 
PART  14— RULEMAKING 

Sec. 

►  14.1    Purpose  and  scope. 

14.2  Definitions. 

14.3  Required  determinations. 

14.4  Determination  of  significance  and  need 
for  regulatory  analysis. 

14.5  Determination  of  effects  on  small 
entities. 

14.6  Development  of  significant  rules. 

14.7  Development  of  other  rules. 

14.8  Content  of  regulatory  analyses. 

14.9  Content  of  small  entity  flexibility 
analyses. 
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(e)  Exceptions.  (1)  In  certain 
circumstances  the  procedures  for 


iiri, 


iloc 


governments;  (iv)  personnel  practices  of 
state  and  local  governments;  (v) 
nlannino  and  fiscal  activities  of  state 


average  income  for  the  region  as  a  result 
of  the  rules;  (B)  the  present  cost  of  doing 
business  of  an  industry  and  the  potenfial 
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Sec. 

14.10  Petitions  for  rulemaking. 

14.11  Review  of  rules. 

14.12  Semiannual  agenda. 

Authority:  E.0. 12044.  43  FR  12661,  March 
24,  1978:  Pub.  L  96-354,  94  Stat.  1164  (5  L'.S.C. 
601)  September  19, 1980. 

§14.1    Purpose  and  scope. 

(a)  Purpose.  This  part  contains  the 
policies  and  procedures  of  the 
Department  of  the  Interior  for  adoption 
of  rules.  These  policies  and  procedures 
incorporate  the  requirements  of  the 
Administrative  Procedure  Act, 
Executive  Order  12044,  "Improving 
Government  Regulations"  (March  23, 
1978)  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354.  September  19, 1980). 

(b)  Scope.  The  principal  sections  of 
this  part  deal  with  procedures  for 
determining  the  significance  of  rules 
(§14.4);  procedures  for  determining  the 
effect  of  rules  on  small  entities  (§  14.5); 
procedures  for  development  of 
"significant"  rules  and  preparation  of 
regulatory  analyses  (§  14.6);  procedures 
for  development  of  other  rules  (§  14.7); 
the  method  by  which  members  of  the 
public  may  petition  for  rulemaking 

(§  14.10);  and  procedures  for  periodic 
review  of  existing  rules  (§  14.11). 

(c)  Applicability  of  part.  The 
procedures  contained  in  this  part  are 
applicable  to  all  rules  for  which  a  notice 
of  proposed  rulemaking  is  issued,  or 
which  are  published  as  final  rules 
without  a  notice  of  proposed 
rulemaking,  on  or  after  January  1,  1901. 
For  the  procedures  applicable  to  rules 
for  which  a  notice  of  proposed 
rulemaking  was  issued  before  January  1. 
1981,  see  43  CFR  Part  14  (1979)  (source: 
43  FR  58292.  December  13, 1978;  44  FR 
23086,  April  18,  1979). 

(d)  Exceptions.  (1)  The  policies  and 
procedures  of  this  part  do  not  apply  to: 
(i)  Rules  which  are  required  by  statute 
to  be  made  on  the  record  after  an 
opportunity  for  a  formal  hearing  under 
the  procedures  for  such  hearings 
contained  in  5  U.S.C.  556  and  557; 

(ii)  Rules  involving  a  foreign  or 
militiiry  affairs  function  of  the  United 
States;  and 

(iii)  Rules  related  to  agency 
management  or  personnel. 

(2)  Further,  for  the  purposes  of  §  14.5 
[Determination  of  effect  on  small 
entities]  and  §  14.9  [Content  of  small 
entity  flexibility  analysps)  only,  the 
term  "rule"  does  not  include  a  rule  of 
particular  applicability  relating  to;  (i) 
Rales,  wages,  corporate-ox  financial 
structures  or  reorganizations;  (ii)  Prices, 
facilities,  appliances,  services,  or 
allowances  therefor;  or  (in)  Valuations, 
costs  or  accounting,  or  practices  bearing 
on  any  of  the  foregoing.  (Pub.  L  96-354, 
e01(2))  -4 


§14.2    Definitions. 

(a)  Secretary.  "Secretary"  means  the 
Secretary  of  the  Interior. 

(b)  Secretarial  Officer.  "Secretarial 
Officers"  are  the  Under  Secretary,  the 
Solicitor,  the  Inspector  G'^neral,  and  the 
Assistant  Secretaries. 

(c)  Bureau.  "Bureau"  refers  to  all 
bureaus  and  offices  of  the  Department 
of  the  Interior,  including  the  Office  of 
the  Secretary  and  the  Other 
Departmental  Offices. 

(d)  Lead  Official.  "Lead  official" 
means  the  official  assigned 
responsibility  for  developing  a  rule.  The 
designation  of  a  lead  official  is  the 
initial  responsibility  of  the  bureau 
developing  the  rule,  but  may  be 
reviewed  by  the  Secretarial  Officer 
having  jurisdiction  over  the  bureau. 

(p)  Rule.  "Rule"  means  a  statement  of 
general  or  particular  applicability  and 
future  effect  which  implements, 
interprets  or  prescribes  law  or  policy  or 
describes  the  organization,  procedure  or 
practice  requirements  of  the 
Department.  (5  U.S.C.  551(4)) 

►  §  14.3    Required  determinations. 

(a)  Significance.  (1)  Before  developing 
a  new  rule  or  amending  an  existing  rule, 
the  lead  official  must  determine  whether 
the  rule  or  amendment  will  be  a 
significant  rule.  (See  §  14.4 
Determination  of  significance  and  need 
for  regulatory  analysis  for  criteria)  This 
determination  must  be  in  writing,  state 
whether  or  not  the  rule  is  significant, 
and  briefly  describe  the  basis  of  the 
determination. 

(2)  If  a  rule  is  determined  to  be 
significant,  the  bureau  developing  or 
amending  the  rule  will  follow  the 
procediires  described  in  §  14.6 
(Development  of  significant  rules).  If  a 
rule  is  determined  not  to  be  significant, 
the  bureau  will  follow  the  procedures 
described  in  §14.7  (Development  of 
other  rules).  M 

(3)  If  a  rule  is  determined  to  be 
significcint,  the  lead  official  must  also 
determine  whether  a  regulatory  analysis 
of  the  economic  consequences  of  a  rule 
is  required.  This  decision  should 
ordinarily  be  made  at  the  same  time  as 
the  determination  of  significance.  (See 

§  14.4  Determination  of  significance  and 
need  for  regulatory  analysis  and  §  14.6 
Development  of  significant  rules.]  In 
some  cases,  the  need  to  collect 
additional  economic  information  may 
necessitate  postponement  of  the 
decision.  In  these  cases,  a  decision  on 
preparation  of  a  regulatory  analysis 
should  be  made  no  later  than  the 
beginning  of  the  drafting  of  the  proposed 
rule. 

►■(b)  Effect  on  small  entities.  (1) 
Before  developing  a  new  rule  or 


amending  an  existing  rule,  the  lead 
official  also  must  determine  whether  the 
rule  will  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  (See  §  14.5  Determination  of 
effect  on  small  entities  for  criteria.)  This 
determination  must  be  in  writing,  state 
whether  or  not  the  rule  will  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities,  and 
briefly  decribe  the  basis  of  the 
determination. 

(2)  The  determination  of  effect  on 
small  entities  is  a  determination 
separate  from  and  in  addition  to  the 
determination  of  significance.  That  is,  a 
rule  may  or  may  not  be  determined  to  be 
"significant"  and  still  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  If  a  rule  is  determined 
to  have  such  an  effect,  the  bureau 
developing  or  amending  the  rule  will 
prepare  small  entity  flexibility  analyses 
for  the  rule  (see  §  14.9  Content  of  small 
entity  flexibility  analyses]  in  addition  to 
and  in  conjunction  with  meeting  the 
requirements  for  the  developing  of 
significant  rules  (§  14.6)  or  for  the 
development  of  other  rules  (§  14.7). 

(3)  The  determination  of  effect  on 
small  entities  should  ordinarily  be  made 
at  the  same  time  as  the  determination  of 
significance.  (See  §§  14.4  and  14.7)  In 
some  cases,  the  need  to  collect 
additional  information  may  necessitate 
postponement  of  the  decision.  In  these 
cases,  the  determination  of  effect  on 
small  entities  should  be  made  no  later 
than  the  beginning  of  the  drafting  of  the 
proposed  rule. 

[c]  Approval.  The  determination  of 
whether  or  not  a  rule  is  significant,  the 
decision  on  whether  preparation  of  a 
regulatory  analysis  is  required,  and  the 
determination  of  effect  on  small  entities 
must  be  approved  by  the  Secretarial 
Officer  having  jurisdiction  over  the 
program  to  which  the  rule  relates. 
Secretarial  Officers  may  delegate 
approval  responsibility  for  particular 
types  or  classes  of  rules  to  bureau 
heads.  Bureau  heads  may  not  redelegate 
this  approval  authority. 

(d)  Discretionary  use  of  procedures. 
The  Secretary  or  the  Secretarial  Officer 
having  jurisdiction  over  the  program  to 
which  a  rule  relates  may  require  that; 

(1)  The  rule  be  developed  as  a 
significant  rule  or  a  regulatory  analysis 
be  prepared,  or  both,  even  though  the 
rule  does  not  meet  the  criteria  for 
significance  or  preparation  of  a 
regulatory  analysis,  or 

(2)  A  small  entity  flexibility  analysis 
be  prepared  for  the  rule  even  though  the 
rule  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 
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System  established  by  the  Office  of 
Management  and  Budget  (0MB. 
Standard  Industrial  Classification 
Manual  [1972]). 

(c)  Exceptions.  The  Secretary  or  the 
Secretarial  Offlcer  having  jurisdiction 


(2)  "Substantial  number"  means  a 
substantial  number  of  entities  within 
one,  or  a  combination,  of  the  three  sub- 
groups, small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions.  Whether  a  substantial 


written  finding  that  the  rule  is  being 
promulgated  in  fmal  form  in  response  to 
an  emergency  that  makes  compliance  or 
timely  compliance  with  the  requirements 
of  an  initial  small  entity  flexibility 
analysis  impracticable.  The  finding  will 


.Ul-     1 1 
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(e)  Exceptions.  [1]  In  certain 
circumstances  the  procedures  for 
development  of  significant  rules  and 
preparation  of  regulatory  analyses  may 
be  waived.  (See  paragraph  (c)  under 
§14.4  Determinatioh  of  significance  and 
need  for  regulatory  analysis) 

(2)  In  certain  limited  circumstances, 
the  preparation  of  small  entity  flexibility 
analyses  may  be  waived  or  delayed, 
(See  paragraph  (d)  under  §14.5 
[Determination  of  effects  on  small 
entities) 

(f)  Statements  in  Federal  Register.  (1) 
All  final  and  proposed  rulemaking 
documents  and  notices  of  intent  to 
proposed  rules  published  in  the  Federal 
Register  will  state  in  the  Supplementary 
Information  Section:  (i)  Whether  or  not 
the  rule  is  a  significant  rule.  If  the  rule  is 
significant,  the  document  will  state  (A) 
why  the  rule  is  significant  and  (B) 
whether  or  not  a  regulatory  analysis  is 
required;  and 

(ii)  Whether  or  not  the  rule  will  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

(A)  If  the  rule  will  not  have  a 
nignificant  economic  effect  on  a 
substantial  number  of  small  entities  the 
Supplementary  Information  section  will 

untain  a  certification  that  this  is  the 
case  and  will  include  a  statement 
explaining  the  basis  for  the  certification. 

(B)  If  a  small  entity  flexibility  analysis 
is  required,  the  initial  analysis  or  a 
summary  will  be  published  with  the 

p;  oposed  rule  in  the  Federal  Register.  In 
those  instances  where  a  summary  only 
is  published,  a  statement  describing 
where  copies  may  be  obtained  will  also 
be  included.  A  statement  describing 
where  copies  of  a  final  small  entity 
flexibility  analysis  may  be  obtained  will 
be  published  with  the  final  rule. 

(2)  If  the  decision  on  the  need  for  a 
regulatory  analysis  or  on  whether  the 
rule  will  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  has  not  been  made  at  the  time  of 
a  notice  of  intent  to  propose  the  rule,  the 
notice  of  intent  will  invite  comments  on 
the  need  for  a  regulatory  analysis  and 
on  effects  of  the  rule  on  small  entities.'^ 

§  14.4    Determination  of  significance  and 
need  for  regulatory  analysis. 

(a)  Criteria  for  significance.  A  rule  is 
"significant"  if  it  falls  within  one  or 
more  of  the  following  categories: 

(1)  Rules  which  have  a  significant  and 
nation  or  regionwide  impact  on  state  or 
local  governments.  Factors  to  be 
considered  in  determining  whether  the 
impact  of  a  rule  will  be  significant 
include  its  effect  on:  (i)  Interstate 
relations;  (ii)  relations  between  state 
and  local  governments;  (iii)  internal 
organization  of  state  and  local 


governments;  (iv)  personnel  practices  of 
state  and  local  governments;  (v) 
planning  and  fiscal  activities  of  state 
and  local  governments;  (vi)  the  role  and 
functions  of  heads  of  state  and  local 
governments;  and  (vii)  eligibility  criteria 
for  Federal  financial  assistance. 
►  (2)  Rules  which  will  result  in 
significant  new  information  collection  or 
recordkeeping  requirements  that  will 
affect  individuals,  businesses, 
organizations,  or  state  or  local 
governments.  Factors  that  determine 
whether  information  collection  or 
recordkeeping  requirements  are 
significant  are  those  which:  (i)  will  have 
a  national  or  regionwide  economic 
impact,  or  substantial  effect  on  state  or 
local  governments  or  small  entities;  (ii) 
will  result  in  the  commitment  of 
resources  and/or  federal  funds 
exceeding  $250,000:  (iii)  require  a 
respondent  to  spend  more  than  one-hour 
to  respond  to  each  information 
requirement;  (iv)  impose  a  total  annual 
reporting  burden  on  the  public 
exceeding  100,000  hours;  or  (v)  require 
more  than  200,000  persons  to  respond  or 
maintain  specific  records..^ 

(3)  Rules  which  both  involve  a 
potential  conflict  between  V 
environmental  and  other  considerHtions 
and  constitute  a  major  Federal  aprion 
for  which  an  environmental  impact 
statement  is  required  by  section) 
102(2)(c)  of  the  National  Enviroiimental 
Policy  Act  of  1969.  (42  U.S.C.  433e(2)(c)) 

(4)  Rules  which  have  a  major  impact 
on  other  programs  of  the  Department, 
other  F'ederal  agencies  or  the  allocation 
of  Federal  funds. 

(5)  Rules  which  are  likely  to  have  a 
substantial  economic  effect  on  the  entire 
economy  or  on  an  individual  region, 
industry  or  level  of  government, 

(b)  Criteria  for  regulatory  analysis.  (1) 
A  regulatory  analysis  of  the  economic 
consequences  of  a  rule  will  be  prepared 
if  the  rule  is  within  category  (5)  of  the 
criteria  for  significance  and  (i)  the  rule 
will  have  an  annual  economic  effect  of 
$100  million  or  more  or  (ii)  even  though 
the  economic  effect  of  the  rule  will  be 
less  than  $100  million,  the  potential 
economic  effect  of  the  rule  on  the 
economy  or  an  individual  region, 
industry  or  level  of  government  is 
sufficiently  major  as  to  require  formal 
analysis  to  assure  that  the  objectives  of 
the  rule  are  achieved  with  minimum 
burden, 

(2)(i)  In  determining  whether  a 
regulatory  analysis  should  be  prepared 
for  rules  which  will  have  an  economic 
effect  of  less  than  $100  million,  close 
attention  should  be  given  to  such  factors 
as:  (A)  The  present  average  level  of  real 
income  of  the  region  which  may  be 
affected  and  the  potential  change  in 


average  income  for  the  region  as  a  result 
of  the  rules;  (B)  the  present  cost  of  doing 
business  of  an  industry  and  the  potential 
effect  of  the  rules  on  the  cost;  (C)  the 
present  cost  of  operating  a  level  of 
government  or  a  particular 
governmental  program  and  the  potential 
effect  of  the  rules  on  that  cost;  and  (D) 
the  estimated  likelihood  that  the 
acceptable  alternative  which  would 
impose  the  minimum  economic  burden 
would  not  be  clearly  chosen  without 
formal  regulatory  analysis. 

(ii)  No  specific  quantitative  levels  or 
percentages  are  established  for 
examining  rules  which  will  have  an 
economic  effect  of  less  than  Si 00 
million,  because  the  relative  effect  of 
such  rules  may  be  minor  for  some 
regions,  industries,  or  levels  of 
government,  but  major  or  critical  for 
others.  Thus  each  case  needs  to  be 
examined  individually.  For  example,  a 
particular  method  of  regulation  might 
cause  a  very  small  increase  in  the  cost 
of  doing  business  for  an  industry.  If, 
however,  there  are  a  number  of  firms  in 
that  industry  which  are  marginal,  a 
small  increase  in  costs  could  drive  these 
firms  out  of  business.  In  such  a  case,  a 
regulatory  analysis  should  be  prepared 
if  the  least  burdensome  method  of 
regulotion  is  not  obvious  without  formal 
analysis. 

(3)(i)  "Economic- effects"  means 
changes  in  the  use  of  resources  which,  in 
principle,  would  affect  national  income 
and  which  can  be  valued  in  dnlldi  terms. 
For  purposes  of  determining  the 
necessity  fur  reeulatory  tmaly^'S. 
economic  effects  do  not  inciud" 
measures  of  consumers'  wiili'^giiess  to 
pyy  in  cases  when  monetuiy  values 
would  have  to  be  imputed.  If  a 
regulatory  analysis  is  determined  to  be 
necii:ssc.y.  however,  measurement  of 
consumers'  willingness  to  pay  which 
would  have  to  be  imputed,  would  be 
measured  or  estimated  when  such 
datum  was  of  significance  to  the 
regulatory  decision  at  hand,  and  such 
m.easurement  was  practical. 

(ii)  A  "region"  is  a  geographic  area 
ordinarily  covering  more  than  one  state, 
although  for  some  rules  a  narrower 
interpretation  may  be  appropriate.  For 
example,  a  particular  proposed  rule 
might  affect  only  one  state,  but  the  area 
affected  could  be  as  large  or  the  impact 
as  great,  as  other  rules  significantly 
affecting  a  region  comprising  more  than 
one  state.  Under  such  a  circimistance, 
the  same  consideration  for  determining 
the  need  for  regulatory  analysis  should 
be  given  as  if  the  region  comprised  more 
than  one  state. 

(iii)  An  "industry"  is  defined  to 
correspond  to  a  4-digit  industry  within 
the  Standard  Industrial  Classification 
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approve  the  decision  on  whether  a 
regulatory  analysis  is  necessary  during 
the  review  of  the  work  plan. 

(4)  After  review  of  the  plan,  the 
Secretary  will  approve  or  disapprove 
the  plan.  The  Secretary's  approval  may 


entities,  special  care  will  be  taken  to 
involve  and  accommodate  interested 
small  entities.  For  example,  procedures 
for  soliciting  public  comment  on  a  rule 
may  be  adopted  or  m.odified  to  reduce 
the  cost  or  com.plexity  of  participation  in 


submission  for  approval,  notices  of 
proposed  ralemaking  will  be  reviev/ed 
by  the  Assistant  Secretary — Policy, 
Budget  and  Administration  and  the 
Solicitor, 
(g)  Publication  of  proposed  significant 
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System  established  by  the  Office  of 
Management  and  Budget  (0MB, 
Standard  Industrial  Classification 
Manual  [1972]). 

(c)  Exceptions.  The  Secretary  or  the 
Secretarial  Officer  having  jurisdiction 
over  the  program  to  which  a  rule  relates 
may  except  from  the  procedures  for 
development  of  signiHcant  rules  and 
preparation  of  regulatory  analyses  rules 
(1]  issued  in  response  to  an  emergency 
or  which  are  governed  by  short-term 
statutory  or  judicial  deadlines,  or  (2) 
which  related  to  Federal  Government 
procurement.  The  Supplementary 
Information  section  of  Federal  Register 
documents  for  rules  for  which  such 
exceptions  are  made  will  contain  an 
explanation  of  why  it  is  impractical  or 
contrary  to  the  public  interest  for  the 
Department  to  follow  the  procedures  for 
development  of  significant  rules. 

>■  §14.5    Determination  of  effects  on  small 
efitlties. 

(a)  Definitions.  (1)  "Small  business" 
means  any  business  which  is 
independently  owned  and  operated  and 
whid)  is  not  dominant  in  its  field  of 
operation.  In  making  specific 
determinations  about  the  effects  of  rules 
on  small  businesses,  bureaus  should 
consider  the  standards  and  criteria 
contained  in  the  Small  Business 
Administration  rules  appearing  in  13 
CFR  Part  121.  For  rules  promulgated 
under  the  authority  of  the  Surface 
Mining  Control  and  Reclamamtion  Act 
of  1977  (30  U.S.C.  1201  et  seq.J  a  coal 
operator  is  a  small  business  if  its  total 
annual  producition  of  coal  from  surface 
and  underground  mining  operations 
does  not  exceed  one  hundred  thousand 
tons  (30  U.S.C.  1252(c)). 

(2)  "Small  organization"  means  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

(3)  "Small  governmental  jurisdiction" 
means  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  fifty  thousand. 

(4)"Small  entity"  means  "small 
business",  "small  organiztion"  and 
"small  governmental  jurisdiction." 

(b)  Criteria  for  determining  effects  on 
small  entities.  (1)  "Significant  economic 
effect"  includes  a  wide  variety  of 
quantifiable  as  well  as  non-quantifiable 
aspects.  For  example,  every  small  entity 
does  not  have  to  be  affected 
significantly  for  the  total  effect  to  be 
significant,  costs  which  are  not  easily 
quantifiable  must  be  considered,  and 
both  the  marginal  and  cumulative 
effects  should  be  estimated  whenever 
possible. 


(2)  "Substantial  number"  means  a 
substantial  number  of  entities  within 
one,  or  a  combination,  of  the  three  sub- 
groups, small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions.  Whether  a  substantial 
number  are  affected  must  be  determined 
under  the  circumstances  of  each  rule, 
but  it  is  not  necessary  for  an 
overwhelming  precentage  of  potential 
entities  in  a  subgroup,  or  combination  of 
subgroups,  to  be  affected  for  the  rule 
under  development  to  meet  the 
"substantial  number"  test.  In  addition, 
though  a  rule  may  not  affect  a 
substantial  number  of  small  entities 
overall,  it  may  affect  a  substantial 
number  within  an  industry  or  sector. 
Such  a  rule  will,  therefore,  affect  a 
substantial  number  of  small  entities. 

(3)  In  determining  whether  a  rule  will 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Secretary  or  Secretarial  Officer  having 
jurisdiction  over  the  program  to  which 
the  rule  relates  may  consider  the 
following: 

(i)  Demographic  effects  (firms  affected 
per  industry,  industries  affected, 
anticipated  closings,  geographic 
distribution): 

(ii)  Direct  costs  by  size  of  affected 
entities,  both  total  and  per  unit  of  output 
(operating  costs,  capital  costs, 
administrative  costs); 

(iii)  Indirect  costs: 

(iv)  Non-quantifiable  effects; 

(v)  Enforcement  costs  (Federal,  state, 
local); 

(vi)  Competitive  effects 
(concentration,  mergers,  entry,  exports- 
imports); 

(vii)  Aggregate  effects  (employment, 
output,  price  levels,  growth  rates). 

(c)  Certification  of  no  significant 
economic  effect.  (1)  The  Secretary  or 
Secretarial  Officer  having  jurisdiction 
over  the  program  to  which  the  rule 
relates  may  certify  that  the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  (2)  If  the  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities,  the 
Supplementary  Information  section  of 
all  final  and  proposed  rulemaking 
documents  and  notices  of  intent  to 
propose  rules  in  the  Federal  Register 
will  contain  a  certification  that  this  is 
the  case  and  will  include  a  statement 
explaining  the  basis  for  the  certification. 

(d)  Waiver  or  delay.  (1)  The  Secretary 
or  Secretarial  Officer  having  jurisdiction 
over  the  program  to  which  the  rule 
relates  may  waive  or  delay  the 
completion  of  some  or  all  of  the 
requirements  for  the  preparation  of  an 
initial  small  entity  flexibility  analysis  by 
publishing  in  the  Federal  Register  a 


written  finding  that  the  rule  is  being 
promulgated  in  final  form  in  response  to 
an  emergency  that  makes  compliance  or 
timely  compliance  with  the  requirements 
of  an  initial  small  entity  flexibility 
analysis  impracticable.  The  finding  will 
be  published  no  later  than  the  date  of 
pubhcation  of  the  final  rule,  and  will 
contain  the  reasons  for  the  finditig. 

(2)  The  Secretary  or  Secretarial 
Officer  having  jurisdiction  over  the 
program  to  which  the  rule  relates  may 
delay  the  completion  of  a  final  small 
entity  flexibility  analysis  by  publishing 
in  the  Federal  Register  a  written  finding 
that  the  rule  is  being  promulgated  in 
final  form  in  response  to  an  emergency 
that  makes  timely  compliance  with  the 
requirements  of  a  final  small  entity 
flexibility  analysis  impracticable.  The 
finding  will  be  published  no  later  than 
the  date  of  publication  of  the  final  rule, 
and  will  contain  the  reasons  for  the 
finding. 

(3)  If  the  bureau  has  not  prepared  a 
required  final  small  entity  flexibility 
analysis  within  180  days  of  publication 
of  the  final  rules,  the  rule  will  lapse  and 
have  no  effect.  The  rule  will  not  be 
repromulgated  until  a  final  small  entity 
flexibility  analysis  has  been  completed 
by  the  bureau..^ 

§  14.6    Development  of  significant  rules. 

(a)  Scope.  This  section  outlines  the 
procedures  for  developing  significant 
rules,  including  procedures  to  involve 
the  public  in  the  development  process. 

(b)  Work  Plan.  (1)  When  a  rule  has 
been  determined  to  be  significant,  the 
lead  official  will  promptly  prepare  a 
work  plan  for  review  and  approval  by 
the  Secretary. 

(2)  The  work  plan  will  state  the  need 
for  development  of  the  rule,  the 
principal  issues  and  alternative 
approaches  to  be  considered,  a  tentative 
plan  for  public  involvement,  and  target 
dates  for  completion  of  steps  in  its 
development.  The  plan  will  also  state 
whether  or  not  a  regulatory  analysis  will 
be  prepared  or,  if  this  determination  has 
not  been  made,  the  process  by  which  the 
determination  will  be  made.  ►If 
appropriate,  the  plan  will  include 
tentative  dates  for  completion  of  initial 
and  final  small  entity  flexibility 
analyses  and  specific  actions  planned  to 
include  and  accommodate  interested 
small  entities  in  the  development  of  the 
rule."^ 

(3)  The  plan  will  be  submitted  to  the 
Secretary  through  the  Secretarial  Officer 
having  jurisdiction  over  the  program  to 
which  the  rule  relates  and  the  Assistant 
Secretary — Policy,  Budget  and 
Administration.  The  Assistant 
Secretar — Policy,  Budget  and 
Administration  must  review  and 
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the  Assistant  Secretary— Policy,  Budget, 
and  Administration  and  the  Solicitor. 

(2)  Before  approving  a  final  significant 
rule,  the  Secretary  or  Secretarial  Officer 
should  determine  that:  (i)  The  rule  is 
needed;  (ii)  the  direct  and  indirect 
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(3)  If  a  final  regulatory  analysis  ►or  a 
final  small  entity  flexibility  analysis.^ 
was  prepared,  the  document  will  state 
where  copies  may  be  obtained. 

§  14.7    Development  of  other  rules. 

(a)  Scope.  Although  a  rule  does  not 


opportunity  for  comment  will  be  given 
unless  notice  and  comment  are 
determined  to  be  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

(B)  Dispensing  with  the  publication  of 
a  notice  of  proposed  legislative 
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approve  the  decision  on  whether  a 
regulatory  analysis  is  necessary  during 
the  review  of  the  work  plan. 

(4)  After  review  of  the  plan,  the 
Secretary  will  approve  or  disapprove 
the  plan.  The  Secretary's  approval  may 
be  conditioned  on  modifications  in  the 
plan. 

(5)  When  the  Secretary  approves  a 
work  plan,  he  will  indicate  whether  he 
wishes  to  approve  the  rule  before  it  is 
published  in  the  Federal  Register  as  a 
proposed  and  final  rule  or  whether  the 
approval  authority  may  be  exercised  by 
the  Secretarial  Officer  having 
jurisdiction  over  the  program  to  which 
the  rule  relates. 

(c)  Early  public  involvement.  (1) 
Before  a  proposed  significant  rule  is 
drafted,  a  notice  of  intent  to  propose 
rulemaking  will  be  published  in  the 
Federal  Register.  The  notice  of  intent 
may  be  omitted,  however,  if  time 
constraints  require  immediate 
preparation  of  a  proposed  rule  or  if  there 
has  been  a  recent  previous  opportunity 
for  comment  by  the  general  public  on 
the  issues  to  be  addressed  in  the 
proposed  rule. 

(2)  A  notice  of  intent  will  state  the 
need  for,  the  subject  matter  of  and  key 
issues  presented  by  the  anticipated 
rulemaking,  and  will  advise  the  public 
where  additional  information  may  be 
obtained  and  where  comments  should 
be  sent.  If  a  regulatory  analysis  ►or  a 
small  entity  flexibility  analysis  is  to  be 
prepared,.^  the  notice  should  invite 
comment  of  the  economic  consequences 
of  alternative  regulatory  approaches 

►  and  suggestions  for  minimizing  the 
economic  effects  on  small  entities..^  If 
no  decision  on  a  regulatory  analysis 

►  or  a  small  entity  flexibility  analysis 
has.^  been  made,  the  notice  of  intent 
should  invite  comment  on  whether  the 
potential  economic  consequences  of  the 
rule  require  preparation  of  a  regulatory 
analysis  ►or  a  small  entity  flexibility 
analysis..^ 

(3)  When  a  notice  cf  intent  to  propose 
rulemaking  is  to  be  published, 
consideration  will  be  given  to  taking 
additional  aclions  to  assure  meaningful 
public  participation  in  the  rulemaking 
process.  These  additiunal  actions  may 
include,  but  are  not  limited  to:  (i) 
Melding  open  conferenrips  or  public 
hearings:  (ii)  sending  prf?ss  releases  to 
newspapers  of  general  circulation  and 
other  publications  likely  to  be  read  by 
those  affected:  (iii)  directly  notifying 
interested  parties,  including  state  and 
local  governments  ►and  small 
entities:  .<  and  (iv)  taking  out  paid 
advertisements  in  publications  likely  to 
be  read  by  those  affected.  If  the  rule 
may  have  a  significant  economic  effect 
on  a  substantial  number  of  small 


entities,  special  care  will  be  taken  to 
involve  and  accommodate  interested 
small  entities.  For  example,  procedures 
for  soliciting  public  comment  on  a  rule 
may  be  adopted  or  m.odified  to  reduce 
the  cost  or  complexity  of  participation  in 
the  rulemaking  by  small  entities. 

(d)  Regulatory  analysis.  (1)  If  a 
regulatory  analysis  is  required,  the  draft 
regulatory  analysis  will  ordinarily  be 
prepared  after  the  receipt  of  public 
comments  in  response  to  the  notice  of 
intent  to  propose  rulemaking  (if  one  is 
published),  but  before  or  during  the 
process  of  drafting  the  proposed  rule, 
The  final  regulatory  analysis  will  be 
prepared  after  the  comment  period  of 
the  proposed  rules  and  draft  regulatory 
analysis.  The  lead  official  will  be 
responsible  for  assuring  that  the 
preparation  of  the  draft  and  final 
regulatory  analyses  is  integrated  with 
the  preparation  of  the  proposed  and 
final  rules. 

►  (2)  If  appropriate  and  desirable,  the 
draft  and  final  regulatory  analyses  may 
also  include  information  and  analysis 
necessary  to  fulfil!  requirements  to 
conduct  initial  and  final  small  entity 
flexibility  analyses.  If  the  regulatory 
analysis  and  small  entity  flexibility 
analyses  are  combined,  the  document 
will  clearly  state  that  such  a  procedure 
is  being  followed.-^ 

(e)  Preparation  of  proposed  and  final 
significant  rules.  (1)  In  supervising  the 
preparation  of  proposed  and  final  rules, 
the  lead  official  is  responsible  for 
assuring  at  a  minimum  that:  (i)  The        1 
direct  and  indirect  effects  of  the  rule  ajffe 
adequately  considered:  (ii)  alternative 
approaches  are  considered  and  the  least 
burdensome  of  acceptable  alternatives 
is  chosen:  (iii)  public  comments  are 
considered  and  the  final  rulemaking 
document  states  the  reason  for 
accepting  or  rejecting  these  comments  or 
groups  of  comments;  (iv)  the  rule  is 
written  in  clear  English  and  will  be 
understandable  to  those  who  must 
comply  with  it;  and  (v)  new 

►  information  collection.^  or 
recordkeeping  requirements  which  may 
result  from  the  rule  are  considered  and 
conform  to  the  requirements  of  the 
Federal  Reports  Act. 

(2)  When  the  final  rule  is  prepared, 
the  lead  official  is  also  responsible  for 
developing  a  plan  for  evaluating  the  rule 
after  its  issuance.  The  plan  should  take 
into  account  the  review  cycle  for  review 
of  rules  in  §  14.11. 

(f)  Appioval  of  proposed  significant 
rules.  Notices  of  proposed  significant 
rulemaking  will  be  approved  by  the 
Secretary,  or  if  the  Secretary  has  so 
authorized,  by  the  Secretarial  Officer 
having  jurisdiction  over  the  program  to 
which  the  rule  relates.  Prior  to 


submission  for  approval,  notices  of 
proposed  rulemaking  will  be  reviewed 
by  the  Assistant  Secretary — Policy, 
Budget  and  Administration  and  the 
Solicitor. 

(g)  Publication  of  proposed  significant 
rules.  (1)  The  public  will  be  given  a 
minimum  of  60  calendar  days  after  the 
date  of  publication  in  the  Federal 
Register  to  comment  on  proposed 
significant  rules.  A  shorter  period  may 
be  used  only  in  special  cases  requiring 
more  timely  action.  In  such  cases,  the 
notice  of  proposed  rulemaking  will 
contain  a  statement  of  the  reason  for  the 
shorter  period. 

(2)  A  nol.ce  of  proposed  rulemaking 
will  contam  a  statement  of  the 
altem3t!\  e  approaches  considered  in 
drafting  the  proposed  rule  and 
explanation  of  the  basis  for  selection  of 
the  alternative  incorporated  in  the 
proposal,  (i)  If  a  draft  regulatory 
analysis  has  been  prepared,  the  notice 
of  proposed  rulemaking  will  state  how 
copies  may  be  obtained  and  will  ask  for 
comments  on  the  analysis,  ►(ii)  If  an 
initial  small  entity  flexibility  analysis 
was  prepared,  the  initial  analysis  or 
summai-y  will  be  published  in  the 
Federal  Register  and  will  ask  for 
comments  on  the  analysis.  If  a  summary 
only  is  published,  a  statement  describing 
where  copies  may  be  obtained  will  also 
be  included..^ 

(3)  To  assure  meaningful  public 
comment  on  a  proposed  rule, 
consideration  will  be  given  to 
supplementing  the  Federal  Register 
notice  by  taking  additional  actions. 
These  additional  actions  may  include, 
but  are  not  limited  to:  (1)  Open 
conferences  and  public  hearings;  (ii) 
sending  press  releases  to  newspapers  of 
general  circulation  and  other 
publications  likely  to  be  read  by  those 
affected:  (iii)  directly  notifying 
interested  parties,  including  state  and 
local  governments  ►and  small 
entities.*  and  (iv)  taking  out  paid 
advertisements  in  publications  likely  to 
be  read  by  those  affected.  ►If  the  rule 
may  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities,  special  care  will  be  taken  to 
involve  and  accommodate  interested 
small  entities.  For  example,  procedures 
for  soliciting  public  comment  on  a  rule 
may  be  adopted  or  modified  to  reduce 
the  cost  or  complexity  of  participation  in 
the  rulemaking  by  small  entities.-* 

(h)  Approval  affinal  significant  rules. 
(1)  Final  significant  rules  will  be 
approved  by  the  Secretary  or,  if  the 
Secretary  has  so  authorized,  by  the 
Secretarial  Officer  having  jurisdiction 
over  the  program  to  which  the  rule 
relates.  Prior  to  submission  for  this 
approval,  final  rules  will  be  reviewed  by 
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relevant  and  significant  comments  on 
the  proposed  rule. 

(ii)  The  rulemaking  document  m.ust 
include  a  clear  statement  of  the  date  on 
which  the  rule  is  to  take  effect.  This  date 
will  be  a  minimum  of  30  calendar  days 
after  the  date  of  publication  in  the 


opportunity  for  comment  or  (ii)  the  rule 
or  statement  substantially  modifies  an 
earlier  interpretation  or  policy  on  which 
members  of  the  public  or  state  or  local 
governments  have  relied. 

(5)  Codification.  Interpretative  rules 
and  ofinpra!  statements  of  nolicv  should 


§  14.8    Content  of  regulatory  analyses. 

A  regulatory  analysis  prepared  in 
accordance  with  §  14.4(b)  [Criteria  for 
regulatory  analysis]  will  contain:  (a)  a 
succinct  statement  of  the  problem  being 
addressed  and  objectives  of  the  rule:  (b) 
a  description  of  the  major  alternative 
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the  Assistant  Secretary— Policy,  Budget, 
and  Administration  and  the  Solicitor. 

(2)  Before  approving  a  final  significant 
rule,  the  Secretary  or  Secretarial  Officer 
should  determine  that:  (i)  The  rule  is 
needed;  (ii)  the  direct  and  indirect 
effects  of  the  rule  have  been  adequately 
considered;  (iii)  alternative  approaches 
have  been  considered  and  the  least 
burdensome  of  the  acceptable 
alternatives  has  been  chosen;  (iv)  public 
comments  have  been  considered  and  an 
adequate  discussion  of  the  comments  is 
contained  in  the  rulemaking  document; 
(v)  the  rule  is  written  in  clear  English 
and  can  be  understood  by  those  who 
must  comply  with  it;  (vi)  an  estimate  has 
been  made  of  the  new  ►information 
collection  .<  or  recordkeeping 
requirements  necessary  for  compliance 
with  the  rule;  (vii)  the  name,  address 
and  telephone  number  of  a 
knowledgeable  agency  official  is 
included  in  the  document;  (viii)  the 
name  of  the  principal  author  of  the  rule 
is  included  in  the  document;  (ix)  a  plan 
has  been  developed  for  evaluating  the 
rule  after  its  issuance;  and  (x)  the  final 
regulatory  analysis,  ►or  final  small 
entity  flexibility  analysis,.^  if  one  has 
been  prepared,  adequately  considers  the 
economic  consequences  of  the  final  rule. 

(3)  To  assist  the  Secretary  or 
Secretarial  Officer  in  reviewing  final 
significant  rules,  each  rule  must  be 
accompanied  by  a  memorandum:  (i) 
Addressing  each  of  the  items  listed 
above;  (ii)  analyzing  the  views  of  public, 
citizens  groups,  user  groups  and  elected 
officials;  and  (iii)  summarizing  the 
anticipated  impact  of  the  rule.  A  copy  of 
the  regulatory  analysis  ►or  final  small 
entity  flexibility  analysis'^  will  be 
attached  to  this  memorandum. 

(i)  Publication  of  final  significant 
rules.  (1)  The  Supplementary 
Information  section  of  a  rulemaking 
document  must  contain  a  concise 
statement  of  the  basis  and  purpose  of 
the  rule  and  must  also  discuss  the 
reasons  for  accepting  or  rejecting  all 
relevant  and  significant  comments  or 
groups  of  comments  on  the  proposed 
rule. 

(2)  The  rulemaking  document  must 
include  a  clear  statement  of  the  date  on 
which  the  rule  will  take  effect.  This  date 
will  be  a  minimum  of  30  calendar  days 
after  the  date  of  publication  in  the 
Federal  Register  unless  (i)  the  rule 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction  or  (ii)  other  good 
cause  for  a  shorter  delay  of  the  effective 
date  exists.  If  a  rule  is  to  become 
effective  less  than  30  days  from  the  date 
of  publication,  the  reason  for  the  earlier 
date  will  be  explained  in  the 
Supplementary  Information  Section. 


(3)  If  a  final  regulatory  analysis  ►or  a 
final  small  entity  flexibility  analysis .< 
was  prepared,  the  document  will  state 
where  copies  may  be  obtained. 

§  14.7    Development  of  ottier  rules. 

(a)  Scope.  Although  a  rule  does  not 
meet  the  criteria  for  significance,  public 
participation  in  its  development  will 
often  be  helpful,  ►especially  when  the 
rule  may  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities..^  This  section  contains 
supplementary  Department  of  the 
Interior  policies  for  public  participation 
in  the  development  of  rules  not  meeting 
the  criteria  for  significance. 

(b)  Legislative  Rules.  (1)  Definition. 
"Legislative  Rules"  are  rules,  other  than 
rules  of  agency  organization,  procedure 
or  practice,  which  are  issued  under 
statutory  authority  and  which 
implement  the  statute. 

(2)  Notice  of  intent  to  propose  rules. 
(!)  If  proposed  legislative  rules  are  likely 
to  be  complex  or  controversial  or  to 
reflect  major  changes  in  existing  rules, 
an  opportunity  for  public  comment 
before  the  publication  of  a  notice  of 
proposed  rulemaking  may  be  helpful  in 
drafting  the  proposed  rules.  Before 
drafting  such  proposed  legislative  rules, 
the  lead  official  should  consider 
whether  publication  in  the  Federal 
Register  of  a  notice  of  intent  to  propose 
rulemaking  will  be  beneficial  in  the 
drafting  process. 

(ii)  A  notice  of  intent  will  state  the 
need  for  the  rule,  the  subject  matter  of 
and  the  key  issues  presented  by  the 
anticipated  rulemaking,  and  will  advise 
the  public  where  additional  information 
may  be  obtained  and  where  comments 
may  be  sent. 

(3)  Proposed  rulemaking,  (i) 
.Administrative  Procedure  Act 
Requirement.  Section  4  of  the 
Administrative  Procedure  Act,  requires 
that  the  public  be  allowed  an 
opportunity  to  comment  on  proposed 
legislative  rules  before  final  adoption.  (5 
U.S.C.  553)  This  requirement  for 
comment  does  not  apply  to  rules  which 
deal  with  public  property,  loans,  grants, 
benefits  or  contracts.  (5  U.S.C.  553(a)) 
Further,  the  requirement  for  comment,  if 
otherwise  applicable,  may  be  waived  if 
it  is  found,  for  good  cause,  that  notice  of 
and  public  comment  on  a  proposed 
legislative  rule  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  [5  U.S.C.  553tb){B)) 

(ii)  Department  policy.  (A)  It  is  the 
policy  of  the  Department  not  to  invoke 
the  exception  to  notice  and  comment 
procedures  for  legislative  rules  relating 
to  public  property,  loans,  grants, 
benefits  or  contracts.  When  legislative 
rules  fall  in  these  categories,  an 


opportunity  for  comment  will  be  given 
unless  notice  and  comment  are 
determined  to  be  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

(B)  Dispensing  with  the  publication  of 
a  notice  of  proposed  legislative 
rulemaking  on  the  ground  that  notice 
and  an  opportunity  for  comment  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest  is  not  favored  and 
should  occur  only  in  special  cases,  such 
as  emergencies  or  instances  where  a 
proposed  amendment  makes  only  minor 
technical  changes  in  a  rule. 

(iii)  Statement  of  basis  for  omitting 
notice  and  comment.  When  it  is 
determined  that  a  final  legislative  rule  is 
to  be  adopted  without  prior  publication 
of  a  notice  of  proposed  rulemaking,  a 
specific  statement  of  the  basis  for  the 
determination  will  be  published  with  the 
rule. 

(iv)  Period  for  comment.  No  specific 
time  period  for  comment  is  prescribed 
by  the  Administrative  Procedure  Act. 
Except  where  another  statute  requires  a 
longer  notice  period,  the  public  will  be 
given  a  minimum  of  30  calendar  days  to 
comment  on  legislative  rules.  A  shorter 
period  may  be  used  only  in  special 
cases  requiring  more  timely  action.  In 
such  cases,  the  notice  of  proposed 
rulemaking  will  contain  a  statement  of 
the  reasons  for  the  shorter  period. 

(4)  Assuring  public  participation. 
When  a  notice  of  intent  to  propose  a 
rule  or  a  notice  of  proposed  rulemaking 
is  to  be  published,  the  lead  official  will 
consider  taking  additional  actions  to 
assure  meaningful  public  participation 
in  the  rulemaking  process.  These 
additional  actions  may  include,  but  are 
not  limited  to:  (i)  Holding  open 
conferences  or  public  hearings;  (ii) 
sending  press  releases  to  newspapers  of 
general  circulation  and  other 
publications  likely  to  be  read  by  those 
affected;  (iii)  directly  notifying 
interested  parties,  including  state  and 
local  governments,  ►and  small 
entities;.^  and  (iv)  taking  paid 
advertisements  in  publications  likely  to 
be  read  by  those  affected.  ►If  the  rule 
may  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities,  special  care  will  be  taken  to 
involve  and  accommodate  interested 
small  entities.  For  example,  procedures 
for  soliciting  public  comment  on  a  rule 
may  be  adopted  or  modified  to  reduce 
the  cost  or  complexity  of  participation  in 
the  rulemaking  by  small  entities..^ 

(5)  Final  rulemaking  documents,  (i) 
The  Supplementary  Information  section 
of  the  rulemaking  document  for  all  final 
legislative  rules  must  contain  a  concise 
statement  of  the  basis  and  purpose  for 
the  rule  and  must  also  discuss  all 
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from  coverage  of  the  rule  or  any  part  of 
the  rule  for  small  entities. 

(c)  Final  small  entity  flexibility 
analysis.  Each  final  small  entity 
flexibility  analysis  shall  contain — 

t^^  A  ciir-f-inrt  Qta»PTnpnf  nf  thfi  need 


(d)  Publication  of  petitions.  A  petition 
for  rulemaking  may  be  published  in  the 
Federal  Register  if  the  official 
responsible  for  acting  on  the  petition 
determines  that  public  comment  may  aid 
in  consideration  of  the  petition. 


§  14.12    Semiannual  agenda. 

(a)  Scope.  This  section  contains 
procedures  for  the  publication  of  a 
semiannual  agenda  of  those  rules 
selected  for  review  and  development 
during  the  subsequent  six  month  period. 
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relevant  and  significant  comments  on 
the  proposed  rule. 

(ii)  The  rulemaking  document  m.ust 
include  a  clear  statement  of  the  date  on 
which  the  rule  is  to  take  effect.  This  date 
will  be  a  minimum  of  30  calendar  days 
after  the  date  of  publication  in  the 
Federal  Register  unless:  (A)  The  rule 
grants  or  recognizes  an  exemption  or 
relieves  a  restriction  or  (B)  other  good 
cause  for  a  shorter  delay  of  the  effective 
date  exists.  If  a  rule  is  to  become 
effective  less  than  30  days  from  the  date 
of  publication,  the  reason  for  the  earlier 
date  will  be  explained  in  the 
Supplementary  Information  section. 

(c)  Interpretative  rules  and  general 
statements  of  policy.  (1)  Definitions,  (i) 
"Interpretative  rules"  are  rules  issued  by 
the  Department  to  advise  the  public  of 
the  Departments  interpretation  of  the 
statutes  and  rules  which  it  administers. 

(ii)  "General  Statements  of  Policy"  are 
statements  issued  by  the  Department  to 
advise  the  public  prospectively  of  the 
manner  in  which  the  Department 
proposes  to  adminisler  a  discretionary 
power. 

(2)  Public  participation.  The 
Administrative  Procedure  Act  does  not 
require  public  participation  in  the 
development  of  interpretative  rules  and 
general  stafemonts  of  policy.  The  lead 
official  should,  however,  consider 
whether  public  participation  in  the 
development  process  will  be  beneficial. 
Factors  which  should  be  considered  in 
making  this  decision  include  the  impact 
of  the  rule  or  policy  on  the  public  or  on 
state  and  local  governments;  the 
complexity  and  pervasiveness  of  the 
rule  or  policy;  the  degree  to  which  the 
rule  or  policy  v.'ill  modify  existing 
interpretations  or  policies;  the  confusion 
or  controversy  likely  to  be  caused  by 
practical  difiicultics  of  compliance  with 
a  new  rule  or  policy:  ►and  the  likely 
effect  on  small  entities..^ 

(3)  Procedures  for  public 
participation.  When  it  is  determined 
that  there  should  be  an  opportunity  for 
public  participation  in  the  development 
nf  an  int'Tpretative  rule  or  general 
statement  ui"  policy,  the  notice  and 
commc'l  ruleniaking  procedures  of  5 
U.S.C.  55.^  (b)  and  (c)  and  the  procedures 
for  development  of  legislative  rules  in 

§  14.7(b)(3](iv)  and  §  14.7(b)(4)  will  be 
used. 

(4)  Effective  Date.  Final  interpretative 
rules  and  gcneial  statements  of  policy 
may  be  .made  effsctivo  on  the  date  of 
publication  in  the  Federal  Register. 
Except  in  emergency  situations, 
consideration  should,  however,  be  given 
to  delaying  ihe  effective  date  for  30 
calendar  days  from  the  date  of 
publication  if  (!)  the  adoption  of  the  rule 
or  statement  was  not  preceded  by  an 


opportunity  for  comment  or  (ii)  the  rule 
or  statement  substantially  modifies  an 
earlier  interpretation  or  policy  on  which 
members  of  the  pubfic  or  state  or  local 
governments  have  relied. 

(5)  Codification.  Interpretative  rules 
and  genera!  statements  of  policy  should 
be  codified  in  the  Code  of  Federal 
Regulations  if  they  have  a  substantial 
impact  on,  or  are  of  continuing  interest 
to,  the  public,  state  or  local  guvernmenfs 
►  or  small  entities..^ 

(d)  Rules  of  Agency  organization, 
procedure  and  practice.  (1)  Definition. 
"Rules  of  organization,  procedure  and 
practice"  are:  (i)  descriptions  of  the 
Department's  central  and  field 
organization  and  the  method  by  which 
the  public  may  obtain  information,  make 
submittals  or  requests,  or  obtain 
decisions;  (ii)  statements  of  the  general 
course  and  method  by  which  tlie 
Department's  functions  are  channeled 
and  determined,  including  the  nature 
and  requirements  of  all  formal  and 
informal  procedures  available;  and  (iii) 
rules  of  procedures,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports  or  examinations. 

(2)  Public  participation.  The 
Administrative  Procedure  Act  does  not 
require  public  participation  in  the 
development  of  rules  of  agency 
organization,  procedure  and  practice. 
The  lead  official  should,  however, 
consider  whether  initial  publication  of  a 
proposed  rule  in  the  Federal  Register 
will  contribute  to  the  process  of 
developing  the  rule,  ►and  in 
determining  what  effect  the  rule  will 
have  on  small  entities..^ 

(3)  Procedures  for  Public 
Participation.  When  it  is  determined 
that  there  should  be  an  opportunity  for 
public  comment  on  a  proposed  rule  of 
organization,  procedure  or  practice,  the 
notice  and  comment  rulemaking 
procedures  of  5  U.S.C.  553  (b)  and  (c) 
and  the  procedures  for  development  of 
legislative  rules  in  §  14.7(b)(3jliv)  and 

§  14.7(b)(4)  will  be  used. 

(4)  Effective  Date.  Final  rules  of 
organization,  procedure  and  practice 
may  be  made  effective  on  the  date  of 
publication  in  the  Federal  Register. 
Except  in  emergency  situations, 
consideration  should,  however,  be  given 
to  delaying  the  effective  date  lor  30 
calendar  days  from  the  date  of 
publication  (i)  if  the  adoption  uf  the  rule 
or  statement  was  not  preceded  by  an 
opportunity  for  conin-ent  or  (ii)  if  the 
rule  substantially  modifies  an  e.iriier 
procedure  or  practice. 


§  14.8    Content  of  regulatory  analyses. 

A  regulatory  analysis  prepared  in 
accordance  with  §  14.4(b)  [Criteria  for 
regulatoiy  analysis)  will  contain:  (a)  a 
succinct  statement  of  the  problem  being 
addressed  and  objectives  of  the  rule:  (b) 
a  description  of  the  major  alternative 
ways  of  achieving  the  objectives  that 
were  considered  by  the  bureau;  (c)  an 
analysis  of  the  economic  consequences 
of  each  of  the  alternatives,  and  (d)  a 
detailed  explanation  of  the  reasons  for 
choosing  one  alternative  over  the  others. 

►§  14.9    Content  of  smait  entity  flexibility 
analyses. 

(a)  Scope.  (1)  This  section  outlines  the 
content  of  small  entity  flexibility 
analyses  for  rules  that  have  been 
determined  to  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  (§  14.5). 

(2)  For  the  purpose  of  preparing  an 
initial  cr  final  small  entity  fiexibility 
analysis  the  bureau  may  also  consider  a 
series  of  closely  related  rules  as  one 
rule. 

(b)  Initial  small  entity  flexibility 
analysis.  (1)  Each  initial  small  entity 
flexibility  analysis  will  contain: 

(i)  A  description  of  the  reasons  why 
action  by  the  bureau  is  being 
considered; 

(ii)  A  succinct  statement  of  the . 
objectives  of  and  legal  basis  for  the  rule: 

(iii)  A  description  of  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  affected  by  the  rule; 

(iv)  A  description  of  the  projected 
information  collection,  recordkeeping 
and  other  compliance  requirements  of 
the  rule,  including  an  estimate  of  the 
classes  of  small  entities  subject  to  the 
requirements  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  information  and 
records;  and 

(v)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or  conflict 
with  the  rule. 

(2)  Each  small  entity  flexibility 
analysis  will  also  describe  any 
significant  alternatives  to  the  rule  which 
would  accomplish  the  stated  objectives 
of  applicable  statutes  and  minimize  any 
significant  economic  effect  of  the  rule  on 
small  entities.  Alternatives  available 
include  but  are  not  limited  to: 

(i)  The  establishment  of  differing 
compliance  or  information  collection 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (ii)  the  clarification, 
consolidation  or  simplification  of 
compliance  cr  information  collection 
requirements  for  small  entities;  (iii)  the 
use  of  performance  rather  than  design 
based  standards;  and  (iv)  an  exemption 
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from  coverage  of  the  rule  or  any  part  of 
the  rule  for  small  entities. 

(c)  Final  small  entity  flexibility 
analysis.  Each  final  small  entity 
flexibility  analysis  shall  contain — 

(1)  A  succinct  statement  of  the  need 
for  and  objectives  of  the  rule; 

(2)  A  summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
initial  small  entity  flexibility  analysis,  a 
summary  of  the  Department's 
assessment  of  such  issues,  and  a 
statement  of  any  changes  made  in  the 
rule  as  a  result  of  the  public  comments; 
and 

(3)  A  description  of  each  of  the 
significant  alternatives  to  the  rules 
considered  by  the  bureau  which  were 
consistent  with  the  stated  objectives  of 
applicable  statutes  and  designed  to 
minimize  the  significant  impact  of  the 
rule  on  small  entities,  and  a  statement  cif 
the  reasons  why  each  alternative  was 
rejected. 

(d)  Preparation  of  analysis.  In 
preparing  an  initial  or  final  small  entity 
flexibility  analysis,  the  bureau  may 
provide  either  a  quantifiable  or 
numerical  description  of  the  effects  of 
the  rule  or  alternatives  to  the  rule  or.  if 
quantification  is  not  practicable  or 
reliable,  more  general  descriptive 
statements. 

(e)  Combination  with  regulatory 
analysis.  Initial  or  final  small  entity 
flexibility  analyses  may  be  prepared  in 
conjunction  with  regulatory  analyses  for 
certain  significant  rules  (see  §  14.6 

^        Development  of  significant  rules).  The 
document  must  clearly  state  that  the 
two  types  of  analyses  are  combined  and 
it  must  satisfy  all  the  content 
requirements  for  a  regulatory  analysis 
(sae  §  14.8)  as  well  as  the  content 
requirements  for  a  small  entity 
nexibility  analysis.-^ 

14.10    Petitions  for  rulemaking. 

(a)  Scope.  This  section  prescribes 
procedures  for  the  filing  and 
consideration  of  petitions  for 
rulemaking. 

(b)  Filing  of  petitions.  Under  the 
Administrative  Procedure  Act.  any 
person  may  petition  for  the  issuance, 
amendment,  or  repeal  or  a  rule.  (5  U.S.C. 
553(e))  The  petition  will  be  addressed  to 
the  Secretary  of  the  Interior.  U.S. 
Department  of  the  Interior,  Washington. 
D.C.  20240.  It  will  identify  the  rule 
requested  to  be  repealed  or  provide  the 
text  of  a  proposed  rule  or  amendment 
and  include  reasons  in  support  of  the 
petition. 

(c)  Consideration  of  petitions.  The 
petition  will  be  given  prompt 
consideration  and  the  petitioner  will  be 
notified  promptly  of  action  taken. 


(d)  Publication  of  petitions.  A  petition 
for  rulemaking  may  be  published  in  the 
Federal  Register  if  the  official 
responsible  for  acting  on  the  petition 
determines  that  public  comment  may  aid 
in  consideration  of  the  petition. 

§14.11     Re  view  of  rules. 

(a)  Scope.  This  section  establishes 
procedures  for  periodic  review  of 
existing  rules  to  assure  that  they  are 
needed,  up-to-date  and  clear. 

(b)  Responsibility.  Each  bureau  is 
responsible  for  reviewing  existing  rules 
which  relate  to  programs  which  it 
administers.  Secretarial  Officers  are 
responsible  for  assuring  that  bureau 
reviews  are  conducted  and  must 
approve  the  results  of  the  reviews. 

(c)  Review  criteria^  In  reviewing  an 
existing  rule,  bureaus  must  consider:  (1) 
'Iho  continued  need  for  the  rule;  (2)  the 
►  nature.-^  type  and  number  of 
complaints  or  suggestions  received 
concerning  the  rule;  (3)  whether  the  rule 
can  be  simplified  or  clarified;  (4)  the 
need  to  eliminate  >- rules  that  overlap, 
duplicate  or  conflict  with  other  Federal 
and,  to  the  extent  feasible,  with  state 
and  local  governmental  rules;  ■«<  (5)  the 
length  of  time  since  the  rule  has  been 
evaluated  or  the  degree  to  which 
technology,  economic  conditions  or 
other  factors  have  changed  in  ^.he  area 
affected  by  the  rule;  (6)  the 
recordkeeping  and  ►■information 
collection  requirements'^  which  the  rule 
imposes  on  the  public;  and  (7)  the  need 
to  eliminate  sex-based  criteria  and 
gender-specific  terminology. 

(dj  Rt'vit'w  cycle.  (1)  Rules  will  be 
reviewed  at  no  less  than  five  year 
i!'.tervals.  More  frequent  rc\iews  or 
special  reviews  of  selected  rules  may  be 
established  by  a  bureau,  the  Secretary, 
or  a  Secretarial  Office-.  *-(2)  Rules 
scheduled  for  review  will  be  listed  in  the 
semiannual  agenda  (§  14.12).  and 
reviews  will  be  completed  within  one 
year  of  originally  being  scheduled.  (3)  If 
it  is  determined  that  more  than  one  year 
is  needed  to  complete  the  review  of  a 
rule  that  hr:s  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  then  such  a  determination  will 
be  published  in  the  Federal  Register. 
The  determination  will  be  approved  by 
the  Secretarial  Officer  having 
jurisdiction  over  the  program  to  which 
the  rule  relates  and  may  extend  the 
completion  date  by  one  year  at  a  time 
for  a  total  of  not  more  than  five  years.  ■^ 

(e)  Revision  of  rules.  If  review  of  a 
rule  indicates  a  need  for  repeal  or 
revision,  the  procedures  for 
development  of  significant  rules  (§  14.6) 
or  for  development  of  other  rules  (§  14,7) 
will  be  used  as  appropriate. 


§  14.12    Semiannual  agenda. 

(a)  Scope.  This  section  contains 
procedures  for  the  publication  of  a 
semiannual  agenda  of  those  rules 
selected  for  review  and  development 
during  the  subsequent  six  month  period. 

(b)  Publication  and  Content  of 
Agendas.  (1)  The  Department  will 
publish  a  semiannual  agenda  in  ►•April 
and  October-*  of  each  year. 

(2)  The  agendas:  (i)  Will  list  all  new  or 
existing  significant  rules  planned  for 
development  or  revision;  and  (ii)  will  list 
all  rules  scheduled  for  review  under  the 
five-year  cycle. 

►  (3)  The  agenda  will  include:  (i)  A 
summary  which  states  the  nature  of  and 
need  for  each  action;  (ii)  the  legal  basis 
for  each  action;  (iii)  a  brief  description 
of  the  subject  area  which  is  likely  to 
effect  small  entities,  if  applicable;  (iv) 
the  name,  telephone  number  and 
address  of  the  knowledgeable  official 
for  each  action;  (v)  whether  or  not  a 
regulatory  analysis  is  required;  (vi) 
information  regarding  a  small  entity 
flexibility  analysis,  if  applicable;  (vii) 
the  schedule  for  completing  actions,  if 
known;  and  (viii)  the  status  of  those 
rules  previously  listed.-* 

(c)  Approval.  (1)  Each  burea.i  will 
submit  its  semiannual  agenda  to  the 
Assistant  Secretary — Policy,  Budget  and 
Administration  through  the  Secretarial 
Officer  having  jurisdiction  over  the 
bureau. 

(2)  The  Department's  semiannual 
agenda  must  be  approved  by  the 
Secretary  prior  to  publication  in  the 
Federal  Register. 

►  (d)  To  the  extent  possible,  notice  of 
the  semiannual  agenda  with  a  request 
for  comments  will  be  provided  to  small 
entities  or  their  representatives  through 
direct  notification  or  publication  of  the 
agenda  in  publications  likely  to  be 
olDtained  by  such  small  entities.-* 
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Electric  and  Gas  Utilities  Covered  in 

lORI  hu  TitlAO  I  anH  ill  nf  the  Piihlir 


seq.  (42  U.S.C.  8211  et  seg.],  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  III  of  PURPA  and  Titles  II 
and  VII  of  NECPA  apply  in  1981.  State 
regulatory  authorities  are  required  by 
the  above  cited  sections  of  PURPA  and 


was  that  both  companies  were 
comprised  of  divisions  or  systems  which 
were  not  interconnected,  nor  operated 
on  a  coordinated  basis,  nor  joined 
together  for  the  purpose  of  rate  filings. 
Thus,  if  was  decided  that  each  division 
or  system  was  to  be  treated  as  an 
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its  retail  sales  for  1978  were  not  in 
excess  of  the  750  million  kWh  NECPA 
threshold.  This  argument  is  moot 
because  1979.  not  1978,  is  the  relevant 
year  for  determining  whether  any 
company  meets  the  subject  threshold  for 
coveraee  in  1981,  Conseouentlv.  DOE 


whether  or  not  each  is  a  "ratemaking 
authority"  for  purposes  of  having 
responsibilities  under  PURPA.  DOE  has 
determined  that  such  an  effort  is  neither 
necessary  nor  practicable.  For  one  thing, 
such  a  notification  procedure  exceeds 
DOE's  statutory  obligations.  Secondly. 


effect,  only  "limited"  ratemaking 
authority  because  they  cannot  set 
ratemaking  standards  and  are,  in  any 
event,  subject  to  being  overruled  by  a 
PUC  which  hears  appeals  de  novo. 

DOE  does  not  find  these  arguments 
persuasive.  Even  conceding  that  the 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[Docket  No.  ERA-R-79-43A] 

electric  and  Gas  Utilities  Covered  in 
1981  by  Titles  I  and  III  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Titles  II  and  VII  of  the  National 
Energy  Conservation  Policy  Act 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice. 

summary:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  (PURPA)  and  section  211(b)  of 
the'  National  Energy  Conservation  Policy 
Act  of  1978  (NECPA)  require  the 
Secretary  of  Energy  to  publish  a  list, 
before  the  beginning  of  each  calendar 
year,  identifying  each  electric  utility  and 
gas  utility  to  which  Titles  I  and  III  of 
PURPA  and  Titles  II  and  VII  of  NECPA 
apply  during  such  calendar  year.  The 
Notice  containing  the  proposed  list  for 
1981  was  published  in  the  Federal 
Register  on  October  10, 1980.  The 
statutorily  required  final  list  is  published 
here  as  two  separate  tabulations. 
Appendices  A  and  B.  Appendix  A  lists 
the  covered  utilities  by  State,  and 
Appendix  B  lists  them  in  alphabetical 
order.  These  two  tabulations  are 
referred  to  hereinafter  as  "the  lists." 

Written  comments  were  requested  on 
the  accuracy  of  the  lists.  The  Notice 
issued  today  sets  forth  the  Department 
of  Energy's  response  to  each  of  the  five 
comments  received.  The  final  lists  have 
been  modified  to  reflect  these  responses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Tate,  Office  of  Utility  Systems, 
Economic  Regulatory  Administration, 
Department  of  Energy,  2000  M  Street, 
N.W..  (Room  4306),  Washington,  DC. 
20461,  (202)  653-3920 
William  L.  Webb.  Office  of  Public 
Information,  Economic  Regulatory 
Administration.  2000  M  Street,  N.W.. 
(Room  B-110),  Washington,  D.C. 
20461.  (202)  653-^055 
Arthur  Perry  Bruder,  Office  of  General 
Counsel,  Conservation  and  Solar 
Energy,  Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  (Room 
6B-144).  Washington,  D.C.  20585.  (202) 
252-9516 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA),  Pub.  L.  95-617.  92 
Stat.  3117  et  seq.  (16  U.S.C.  2601  et  seq.) 
and  section  211(b)  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA).  Pub.  L.  95-619,  92  Stat.  3206  el 


seq.  (42  U.S.C.  8211  et  seq.),  the 
Department  of  Energy  (DOE)  is  required 
to  publish  a  list  of  utilities  to  which 
Titles  I  and  III  of  PURPA  and  Titles  II 
and  VII  of  NECPA  apply  in  1981.  State 
regulatory  authorities  are  required  by 
the  above  cited  sections  of  PURPA  and 
NECPA  to  notify  the  Secretary  of  Energy 
as  to  their  ratemaking  authority  over  the 
listed  utilities. 

On  October  10, 1980,  DOE  issued  a 
Notice  containing  two  proposed  lists 
(Appendix  A  and  B)  of  utilities  to  which 
PURPA  and  NECPA  apply  in  1981  and 
requesting  each  State  regulatory 
authority  to  notify  DOE  in  writing  of 
each  utility  on  the  lists  for  which  it  has 
ratemaking  authority  (45  PR  67553, 
October  10,  1980).  Appendix  A 
separately  identifies  each  State 
regulatoi-y  authority,  the  covered 
utilities  it  regulatc-s,  and  other  covered 
utilities  in  the  State  not  regulated  by  the 
State  regulatory  authority.  Appendix  B 
lists  the  utilities  alphabetically, 
subdivided  into  electric  and  gas  utilities 
and  by  type  of  ownership.  Public 
comments  were  requested  on  the 
accuracy  of  these  two  appendices. 

In  response.  United  Cities  Gas 
(United]  and  the  City  of  Lafayette, 
Louisiana  Department  of  Utilities 
(Lafayette)  each  submitted  a  comment 
requesting  deletion  from  the  lists. 
Equitable  Gas  (Equitable)  submitted  a 
comment  requesting  deletion  from  the 
lists  for  a  portion  of  its  operations  which 
is  carried  out  in  Kentucky.  The  City  of  El 
Paso  (El  Paso),  and  a  group  of  three 
subsidiaries  of  Central  and  South  West 
Corporation  (Central  and  South  West), 
filed  comments  pertaining  to  Appendix 
A's  description  of  Texas'  regulatory 
structure  and  responsibilities. 

Following  is  a  discussion  of  the 
comments,  and  of  DOE's  response  to 
them. 

II.  Discussion  of  Comments  and  DOE 
Response 

On  September  24,  1979.  DOE  issued  a 
Notice  containing  two  lists  of  electric 
and  as  utilities  to  which  PURPA  and 
NECPA  would  apply  in  1980.  In  response 
to  that  issuance,  CP  National  (CP) 
submitted  a  comment  requesting 
deletion  from  the  lists.  In  support  of  the 
request,  it  pointed  out  that  it  operated 
geographically  separate  distribution 
systems,  none  of  which  alone  exceeded 
the  coverage  thresholds  for  PURPA  and 
NECPA.  CP  also  cited  DOE's  earlier 
deletion  of  Citizens  Utilities  Company 
(Citizens)  from  the  1979  Hsts.  After 
consideration  of  CP's  request,  and 
reconsideration  of  Citizen's  situation, 
DOE  determined,  on  June  11, 1980,  that 
both  Citizens  and  CP  should  be  deleted 
from  the  lists.  The  basis  for  this  decision 


was  that  both  companies  were 
comprised  of  divisions  or  systems  which 
were  not  interconnected,  nor  operated 
on  a  coordinated  basis,  nor  joined 
together  for  the  purpose  of  rate  filings. 
Thus,  it  was  decided  that  each  division 
or  system  was  to  be  treated  as  an 
individual  entity.  Since  none  of  these 
individual  entities  exceeded  the  PURPA 
and  NECPA  thresholds,  it  was  decided 
that  neither  CP  nor  Citizens  nor  any 
division  or  system  of  either  would  be 
included  on  the  lists. 

These  criteria  were  applied  to  the 
requests  of  United  and  Equitable  for 
deletion  from  the  lists  for  1981.  The 
following  is  a  discussion  of  those 
requests,  and  DOE's  decision  on  them. 

A.  United  Cities  Gas  Company. 
United  asserts  that  it  is  "a  diversified 
natural  gas  distribution  company" 
which  serves  thirteen  "separate"  gas 
distribution  systems  in  six  States 
(Georgia,  Illinois,  North  Carolina,  South 
Carolina,  Tennessee  and  Virginia). 
United  further  asserts  that  it  is  not 
vertically  integrated  with  regard  to 
production,  transmission,  or  distribution, 
does  not  operate  a  single  interconnected 
system  in  any  one  geographical  area, 
and  purchases  its  natural  gas  from 
numerous  suppliers.  Finally,  it  contends 
that  none  of  the  individual  systems 
alone  exceeds  the  PURPA  and  NECPA 
10  Bcf  threshold. 

In  light  of  this  information.  DOE  has 
determined  that  United  meets  the 
criteria  which,  as  discussed  above,  have 
been  established  for  deletion  from  the 
lists.  The  lists  published  here  have  been 
amended  to  reflect  this  determination. 

B.  Equitable  Gas  Company.  Equitable 
indicates  that  if  engages  in  the  purchase, 
production,  transmission,  storage, 
distribution  and  sale  of  natural  gas  in 
the  States  of  Pennsylvania,  West 
Virginia  and  Kentucky.  It  further 
indicates  that  its  Pennsylvania  and 
West  Virginia  operations  exceed  the  10 
Bcf  threshold  and  are,  therefore, 
properly  included  on  the  lists.  However, 
it  asserts  that  its  Kentucky  operation  is 
"completely  separate"  from  and  not 
physically  connected  to  its  Pennsylvania 
and  West  Virginia  operating  divisions, 
and  further  asserts  that  the  Kentucky 
operation  has  annual  sales  which  are 
substantially  below  the  10  Bcf  threshold. 
Given  this  situation.  Equitable  requests 
that  its  operation  in  Kentucky  be  deleted 
from  the  lists. 

Applying  the  above  discussed  criteria, 
DOE  has  determined  that  Equitable's 
Kentucky  operation  should  be  deleted. 
The  lists  published  here  have  been 
amended  to  reflect  this  determination. 

C.  City  of  Lafayette  Department  of 
Utilities.  Lafayette's  comment  protested 
its  inclusion  on  the  lists,  asserting  that 
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1979.  All.  except  those  marked  (*).  are 
covered  by  PURPA  Title  I  and  NECPA 
Titles  II  and  VU.  UUlities  marked  (*) 
either  do  not  exceed  the  NECPA 
threshold  of  750  million  kilowatt-hours 
in  1979.  for  purposes  other  than  resale. 


Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company 

Electric  Utilities 
Investor-Owned: 


Colorado  Springs  Department  of  Public 
Utilities  [jurisdiction  only  outside  city 
limits] 

Electric  Utilities 

Investor-Owned: 
Central  Telephone  and  Utilities 
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its  retail  sales  for  1978  were  not  in 
excess  of  the  750  million  kWh  NECPA 
threshold.  This  argument  is  moot 
because  1979,  not  1978,  is  the  relevant 
year  for  determining  whether  any 
company  meets  the  subject  threshold  for 
coverage  in  1981,  Consequently,  DOE 
has  determined  that  Lafayette  shall 
remain  subject  to  both  NECPA  and 
PURPA,  at  least  until  such  time  as  DOE 
receives  evidence  which  indicates  that 
Lafayette's  1979  sales  were  not  in 
excess  of  750  kWh. 

D.  City  of  El  Paso.  El  Paso's  comment 
includes  two  related  suggestions: 

(1)  It  would  be  appropriate  to  "refine" 
Appendix  A's  description  of  the  Texas 
utility  regulatory  responsibilities; 

(2)  DOE  should  make  "some  special 
effort"  to  communicate  with  certain 
Texas  governmental  entities,  to  inform 
each  of  whether  it  is  a  "ratemaking 
authority"  for  purposes  of  determining 
whether  it  is  required  to  carry  out 
certain  statutory  responsibilities  under 
PURPA.^ 

Both  of  these  questions  stem  from  the 
fact  that  Texas  has  a  unique  utility 
regulatory  structure.  Under  this 
structure,  each  individual  municipality 
has  original  jurisdiction  to  fix  electric 
and  gas  rates  within  its  boundaries.  The 
Texas  Public  Utility  Commission  (TPUC) 
is  granted  the  right  to  conduct  a  de  novo 
review  of  any  municipality's  decision 
concerning  electric  rates,  upon  any 
party's  request.  A  municipality  may, 
under  the  statute,  surrender  its  authority 
over  electric  rates  to  the  TPUC.  The 
Texas  Railroad  Commission  has 
appellate  jurisdiction  over  the  gas  rate 
decisions  of  any  municipality. 

El  Paso  points  out,  first,  that 
Appendix  A  fails,  in  its  description  of 
the  Texas  regulatory  structure  for 
electric  rates  (pubhshed  at  45  FR  67559), 
to  include  a  reference  to  the  statutory 
surrender  provision  for  electric  rates.  It 
further  points  out  that  the  notes  to 
Appendix  A  are  incorrect  when  they 
state  that  municipalities'  powers  to 
regulate  electric  ufilities  are  limited  only 
to  investor-owned  utilities.  DOE  has 
determined  that  these  contentions  are 
correct.  Therefore,  the  subject  language 
has  been  revised  to  read  as  follows: 

The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
jurisdiction  over  electric  utility  rates, 
operations  and  services  provided  by  an 
electric  utility  (whether  privately  owned  or 
publicly  owned)  within  its  city  or  town  limits, 
unless  the  municipality  has  surrendered  this 
jurisdiction  to  the  Texas  Public  Utility 
Commission.  The  Commission  hears,  de  novo, 
appeals  from  the  decisions  of  such 
municipalities.  <- 

As  to  El  Paso's  second  request,  that 
DOE  inform  Texas  municipalities  as  to 


whether  or  not  each  is  a  "ratemaking 
authority"  for  purposes  of  having 
responsibilities  under  PURPA,  DOE  has 
determined  that  such  an  effort  is  neither 
necessary  nor  practicable.  For  one  thing, 
such  a  notification  procedure  exceeds 
DOE's  statutory  obligations.  Secondly, 
the  Texas  Municipal  League  is  carrying 
out  this  effort,  and  the  League  is  more 
familiar  than  DOE  with  the  subject 
entities.  Therefore,  DOE  is  denying 
El  Paso's  second  request. 

E.  Central  and  South  West 
Corporation.  As  noted  above,  the  State 
of  Texas  has  a  unique  utility  regulatory 
structure  under  which  each  individual 
municipality  is  empowered  to  fix 
electric  rates  within  its  boundaries.  If  a 
rate  determination  of  any  such 
municipality  is  appealed,  the  appeal  is 
heard  de  novo  by  the  TPUC. 

PURPA  mandates  that  decisions  as  to 
whether  or  not  to  adopt  each  of  the 
various  PURPA  ratemaking  standards 
are  to  be  made  by  the  "Stale  regulatory 
authority".  Since  that  term  is  defined  as 
"  *  *  *  any  State  agency  that  has 
ratemaking  authority,"  it  would  appear 
that,  in  Texas,  these  decisions  must  be 
made  by  each  of  the  individual 
municipalities,  since  each  has  the  power 
to  make  rates. 

Central  and  South  West  asserts, 
however,  that  under  Texas  law,  the 
TPUC  is  the  "State  regulatory  authority" 
and  that  the  TPUC,  rather  than  the 
individual  municipalities,  should 
therefore  make  the  decisions  concerning 
adoption  or  rejection  of  each  PURPA 
standard. 

In  support  of  this  assertion.  Central 
and  South  West  points  to  three 
particular  sections  of  Texas  law  on 
utility  regulation: 

(1)  A  section  which  requires  that 
municipalities  regulate  utilities  via 
"standards  and  rules"  that  are  "the 
same  as",  or  "not  inconsistent  with", 
standards  which  the  TPUC  sets  for 
ratemaking  (The  Public  Utility 
Regulatory  Act.  TEX.  REV.  CIV.  STAT. 
ANN.,  art.  1446c,  section  22): 

(2)  A  section  which  mandates  that 
"*  *  *  all  rules  and  regulations 
promulgated  by  (municipalities  in  regard 
to  their  regulation  of  utilities)  *  *  *  shall 
remain  in  effect  (only)  until  *  *  *  (t)he 
(TPUC)  *  *  *  promulgates  provisions 
applicable  to  the  exercise  of  the 
(TPUC's)  *  *  *  jurisdiction  over  public 
utilities" — [Ibid,  section  90): 

(3)  A  provision  which  mandates,  as 
mentioned  above,  that  any  appeal  from 
any  municipality's  ratemaking  order 
shall  be  heard  de  novo  by  the  TPUC  (id. 
section  526). 

Thus,  Central  and  South  West  argues, 
the  Texas  municipalities  have  no  power 
to  make  any  "standards,"  and  have,  in 


effect,  only  "limited"  ratemaking 
authority  because  they  cannot  set 
ratemaking  standards  and  are,  in  any 
event,  subject  to  being  overruled  by  a 
PUC  which  hears  appeals  de  novo. 

DOE  does  not  find  these  arguments 
persuasive.  Even  conceding  that  the 
TPUC  has  significant  power  to  set  the 
"standards"  under  which  the  - 

municipalities  determine  rates,  and 
although  the  PUC  may  have  sweeping 
power  to  review  those  determinations, 
the  fact  remains  that  the  municipalities, 
not  the  PUC.  have  original  ratemaking 
power.  For  this  reason,  DOE  has 
determined  that  the  individual 
municipalities,  and  not  the  TPUC,  are 
the  "State  regulatory  authorities."  Thus, 
each  individual  municipality  must  make 
a  set  of  individual  determinations  as  to 
adoption  or  rejection  of  each  of  the 
PURPA  standards  (unless  it  has 
surrendered  its  ratemaking  authority  to 
the  TPUC).  ' 

III.  List  of  Electric  Utilities  and  Gas 
Utilities 

The  lists  of  utilities  to  which  Titles  I 
and  III  of  PURPA  and  Titles  II  and  VII  of 
NECPA  apply  in  1981  are  the  lists  which 
were  published  with  the  October  10, 
1980  Notice,  except  that  United,  and 
Equitable's  Kentucky  operafion  are 
deleted  and  the  description  of  the 
regulation  structure  of  the  State  of 
Texas  is  to  some  degree  revised.  These 
lists  are  for  1981  only.  The 
determinations  set  forth  in  this  Notice 
may  be  modified  with  respect  to  later 
lists. 

It  should  be  noted  that  the  inclusion 
or  exclusion  of  any  utility  on  or  from  the 
lists  does  not  affect  the  legal  obligations 
of  such  utility  or  the  responsible  State 
regulatory  authority  under  PURPA  and 
NECPA. 

(Public  Utility  Regulatory  Policies  Act  of 
1978.  Pub.  L.  95-617.  92  Stat.  3117  et  seq.  (16 
U.S  C.  2601  et  seq.):  National  Energy 
Conservation  Policy  Act.  Pub.  L  95-619,  92 
Stat.  3206  et  seq.  (42  U.S.C.  8211  et  seq.)) 

Issued  in  Washington,  D.C.  on  December 
19, 1980. 
Howard  Perry, 

Acting  Assistant  Administrator  for  Utility 
Systems. 

All  gas  utilities  listed  below  had 
natural  gas  sales,  for  purposes  other 
than  resale,  in  excess  of  10  billion  cubic 
feet  in  1976, 1977. 1978  or  1979  and  are 
covered  by  PURPA  Title  III  and  NECPA 
Titles  II  and  VII.  Utilities  marked  (*)  do 
not  have  residential  or  commercial 
sales,  and  therefore,  are  not  covered  by 
NECPA  Titles  II  and  VII. 

All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other 
than  resale,  in  excess  of  500  million 
kilowatt-hours  in  1976, 1977, 1978  or 
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Florida  Power  Corporation 

Florida  Power  and  Light  Company 

Gulf  Power  Company 

rTampa  Electric  Company 
Publicly-Owned:  The  Florida  Public  Service 
Commission  has  rate  structure 
iurisdictinn  over  the  fnllowinc  uliliti 


Slate:  Illinois 

Regulatory  Authority:  Illinois  Commerce 

Commission. 

Gas  Utilities 
Investor-Owned: 

P.pntml  Tllinnis  I.ishI  Cnmnanv 


Electric  Utilities 

Investor-Owned: 

Interstate  Power  Company 
Iowa  Electric  Light  and  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
Iowa  Power  and  Light  Company 

IniA/A  PiiKlir  Rprvirp  Pnmnflnv 
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1979.  All.  except  those  marked  (*),  are 
covered  by  PURPA  Title  I  and  NECPA 
Titles  II  and  VU.  Utilities  marked  (*) 
either  do  not  exceed  the  NECPA 
threshold  of  750  million  kilowatt-hours 
in  1979,  for  purposes  other  than  resale, 
or  do  not  have  residential  or  commercial 
sales,  and  therefore,  are  not  covered  by 
NECPA  Titles  U  and  VII. 

State:  Alabama 

Regulatory  Authority:  Alabama  Public 
Service  Commission. 

Cos  Utilities 

Investor-Owned: 
Alabama  Gas  Corporation 
Mobile  Gas  Service  Corporation 

Electric  Utilities 

Investor-Owned: 

Alabama  Power  Company: 

The  following  covered  utilities  within  the 
State  of  Alabama  are  not  regulated  by  the 
Alabama  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 
Decatur  Electric  Department 
'Dothan  Electric  Department 
'Florence  Electricity  Department 
Huntsville  Electric  System 

State:  Alaska 

Regulatory  Authority:  Alaska  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Alaska  Gas  and  Service  Company 

Electric  Utilities 

Rural  Electric  Cooperatives: 

Chugach  Electric  Association 
Publicly-Owned: 

'Anchorage  Municipal  Light  &  Power 
Department 

State:  Arizona 

Regulatory  Authority:  Arizona  Corporation 
Commission. 

Gas  Utilities 

Investor-Owned: 
Arizona  Public  Service  Company 
Southern  Union  Gas  Company 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
Arizona  Public  Service  Company 
Tuscon  Electric  Power  Company 
The  following  covered  utility  within  the 

State  of  Arizona  is  not  regulated  by  the 

Arizona  Corporation  Commission; 

Electric  Utilities 

Publicly-Owned: 
Salt  River  Project  Agricultural 
Improvement  and  Power  District 

State:  Arkansas 

Regulatory  Authority:  Arkansas  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 


Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Arkansas-Missouri  Power  Company 
Arkansas  Power  and  Light  Company 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  company 
Southwestern  Electric  and  Power  Company 

Rural  Electric  Cooperatives: 
'First  Electric  Cooperative  Corporation 
The  following  covered  utility  within  the 

State  of  Arkansas  in  not  regulated  by  the 

Arkansas  Public  Service  Commission: 

Publicly-Owned: 
'North  Little  Rock  Electric  Department 

State:  California 

Regulatory  Authority:  California  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
San  Diego  Gas  and  Electric  Company 
Southern  California  Gas  Company 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
Pacific  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
The  following  covered  utilities  within  the 
Slate  of  California  are  not  regulated  by  the 
California  Public  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned: 
Anaheim  Electric  Division 
Burbank  Public  Service  Department 
"Glendale  Public  Service  Department 
Imperial  Irrigation  District 
Los  Angeles  Department  of  Water  and 

Power 
Modesto  Irrigation  District 
Palo  Alto  Electric  Utility 
Pasadena  Water  and  Power  Department 
Riverside  Public  Utilities 
Sacramento  Municipal  Utility  District 
Santa  Clara  Electric  Department 
'Turlock  Irrigation  District 
Vernon  Municipal  Light  Department 

Gas  Utilities 

Publii;ly-Owned: 
Long  Beach  Gas  Department 

Slate:  Colorado 

Rt:{>ulatory  Authority:  Colorado  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned; 
Groeley  Gas  Company 
Iowa  Electric  Light  and  Power  Company 
Kansas-Nebraska  Natural  Gas  Company 
Peoples  Natural  Gas  Company,  Division  of 

Intcrnorth,  Inc. 
Public  Service  Company  of  Colorado 

Publiclv-Owned: 


Colorado  Springs  Department  of  Public 
Utilities  (jurisdiction  only  outside  city 
limits] 

Electric  Utilities 

Investor-Owned: 
Central  Telephone  and  Utilities 

Corporation 
Public  Service  Company  of  Colorado 
Publicly-Owned: 
Colorado  Springs  Department  of  Public 
Utilities  [jurisdiction  only  outside  city 
limits] 
The  following  covered  utilities  within  the 
State  of  Colorado  are  not  regulated  by  the 
Colorado  Public  Utilities  Commission: 

Gas  Utilities 

Publicly-Owned: 
Colorado  Springs  Department  of  Public 
Utilities  (within  city  limits) 

Electric  Utilities 

Publicly-Owned: 
Colorado  Springs  Department  of  Public 
Utilities  (within  city  limits) 

State:  Connecticut 

Regulatory  Authority:  Connecticut  Division 
of  Public  Utility  ControL 

Gas  Utilities 

Investor-Owned: 
Connecticut  Light  and  Power  Company 
Connecticut  Natural  Gas  Corporation 
Southern  Connecticut  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Connecticut  Light  and  Power  Company 
Hartford  Electric  Light  Company 
United  Illuminating  Company 

State:  Delaware 

Regulatory  Authority:  Delaware  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Delmarva  Power  and  Light  Company 

Electric  Utilities 

Investor-Owned: 
Delmarva  Power  and  Light  Company 

State:  District  of  Columbia 

Regulatory  Authority:  Public  Service 
Commission  of  the  District  of  Columbia. 

Gas  Utilities 

Investor-Owned; 
Washington  Gas  Light  Company 

Electric  Utilities 

Investor-Owned: 
Potomac  Electric  Power  Company 

State:  Florida 

Regulatory  Authority;  Florida  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
City  Gas  Company  of  Florida 
Peoples  Gas  System 

Electric  Utilities 
Investor-Owned: 


Florida  Power  Corporation 
Florida  Power  and  Light  Company 
Gulf  Power  Company 
rTampa  Electric  Company 
Publicly-Owned:  The  Florida  Public  Service 

Commission  has  rate  structure 

jurisdiction  over  the  following  utilities — 
'Gainesville  Regional  Utilities 
Jacksonville  Electric  Authority 
Lakeland  Department  of  Electricity  and 

Water 
Orlando  Utilities  Commission 
Tallahassee,  City  of 
Rural  Electric  Cooperatives:  The  Florida 

Public  Service  Commission  has  rate 

structure  jurisdiction  over  the  following 

utilities — 
Clay  Electric  Cooperative 
Lee  County  Electric  Cooperative 
'Withlachoochee  River  Electric 

Cooperative 

State:  Georgia 

Regulatory  Authority:  Georgia  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Atlanta  Gas  Light  Company 
Chattanooga  Gas  Company 
Gas  Light  Company  of  Columbus 

Electric  Utilities 

Investor-Owned: 
Georgia  Power  Company 
Savannah  Electric  and  Power  Company 
The  following  utilities  within  the  State  of 

Georgia  are  not  regulated  by  the  Georgia 

Public  Service  Commission; 

Electric  Utilities 

Publicly-Owned: 

'Albany  Water,  Gas  &  Light  Commission 

Rural  Electric  Cooperatives; 
'Flint  Electrical  Membership  Corporation 
'Jackson  Electric  Membership  Corporation 
North  Georgia  Electric  Membership 
Corporation 

State:  Hawaii 

Regulatory  Authority;  Hawaii  Public 
Utilities  Commission. 

Gas  Utilities 

None. 

Electric  Utilities 

Investor-Owned; 
Hawaiian  Electric  Company,  Inc. 

State:  Idaho 

Regulatory  Authority;  Idaho  Public  Utilities 
Commission. 

Gas  Utilities 

Investor-Owned: 
Inlermountain  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned; 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 
Washington  Water  Power  Company 


Slate:  Illinois 

Regulatory  Authority:  Illinois  Commerce 
Commission. 

Gas  Utilities 

Investor-Owned: 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Illinois  Power  Company 
Interstate  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Gas.  Light  and  Coke  Company 

Electric  Utilities 

Investor-Owned; 

Central  Illinois  Light  Company 

Central  Illinois  Public  Service  Company 

Commonwealth  Edison  Company 

Illinois  Power  Company 

Interstate  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Union  Electric  Company 

The  following  covered  utility  within  the 
State  of  Illinois  is  not  regulated  by  the  Illinois 
Commerce  Commission; 

Electric  Utilities 

Publicly-Owned; 
Springfield  Water,  Light  and  Power 
Department 

State:  Indiana 

Regulatory  Authority:  Indiana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Indiana  Gas  Company 
Kokomo  Gas  and  Fuel  Company 
Northern  Indiana  Public  Sen,'ice  Company 
Southern  Indiana  Gas  and  Electric 

Company 
Terre  Haute  Gas  Corporation 

Public-Owned: 
Citizens  Gas  and  Coke  Utility 

Electric  Utilities 

Investor-Owned: 
Indiana  and  Michigan  Electric  Company 
Indianapolis  Power  and  Light  Company 
Northern  Indiana  Public  Service  Company 
Public  Service  Company  of  Indiana 
Southern  Indiana  Gas  and  Electric 
Company 

Publicly-Owned; 

"Richmond  Power  and  Light 

State:  Iowa 

Regulatory  Authority:  Iowa  Commerce 

Commission. 

Gas  Utilities 

Investor-Owned; 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
Iowa  Power  and  Light  Company 
Iowa  Public  Service  Company 
Iowa  Southern  Utilities  Company 
Minnesota  Gas  Company 
.North  Central  Public  Service  Company 
Peoples  Natural  Gas  Company,  Division  of 
Internorth.  Inc. 


Electric  Utilities 

Investor-Owned: 

Interstate  Power  Company 

Iowa  Electric  Light  and  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Iowa  Power  and  Light  Company 

Iowa  Public  Service  Company 

Iowa  Southern  Utilities  Company 

Union  Electric  Company 

Publicly-Owned;  The  Iowa  Commerce 
Commission  has  service  and  safety 
regulation  over  the  following  utilities — 
'Muscatine  Power  and  Water 
Omaha  Public  Power  District 

State:  Kansas 

Regulatory  Authority;  Kansas  State 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned; 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
Gas  Service  Company 
Greeley  Gas  Company 
Kansas-Nebraska  Natural  Gas  Company 
Kansas  Power  and  Light  Company 
Northern  Natural  Gas  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc. 
Union  Gas  System  Inc. 

Electric  Utilities 

Investor-Owned; 

'Central  Kansas  Power  Company 
Empire  District  Electric  Company 
Kansas  City  Power  and  Light  Company 
Kansas  Gas  and  Electric  Company 
Kansas  Power  and  Light  Company 
Southwestern  Public  Service  Company 
Western  Power  Division  Central  Telephone 

and  Utilities  Corporation 
The  following  covered  utility  within  the 
Slate  of  Kansas  is  not  regulated  by  the 
Kansas  State  Corporation  Commission; 

Electric  Utilities 

Public-Owned; 
Kansas  City  Board  of  Public  Utilities 

State:  Kentucky 

Regulatory  Authority;  Kentucky  Energy 
Regulatory  Commission. 

Gas  Utilities 

Investor-Owned; 
Columbia  Gas  of  Kentucky.  Inc. 
Inland  Gas  Company 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power  Company 
Western  Kentucky  Gas  Company 

Electric  Utilities 

Investor-Owned; 

Kentucky  Power  Company 

Kentucky  Utilities  Company 

Louisville  Gas  and  Electric  Company 

Union  Light,  Heat  and  Power  Company 
Rural  Electric  Cooperatives; 

Green  River  Electric  Corporation 

Henderson-Union  Rural  Electric 
Cooperative  Corporation 

The  following  covered  utilities  within  the 
State  of  Kentucky  are  not  regulated  by  the 
Kentucky  Energy  Regulatory  Commission; 
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'Owensboro  Municipal  Utilities 
•Pennyrile  Rural  Electric  Cooperative 

Corporation 
•Warren  Rural  Electric  Cooperative 

Corporation 
'West  Kentucky  Rural  Electric  Cooperative 


Rural  Electric  Cooperatives: 
Southern  Maryland  Electric  Cooperative. 
Inc. 

State:  Massachusetts 

Regulatory  Authority;  Massachusetts 
Deoartment  of  Public  Utilities. 


Interstate  Power  Company 
Minnesota  Power  and  Light  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 
The  following  covered  utility  within  the 
State  of  Minnesota  is  not  regulated  by  the 


\£z ....*»  n..ui; 
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Bute:  Montana 

Regulatory  Authority:  Montana  Pubhc 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Electric  Utilities 

Investor-Owned: 
Public  Service  Company  of  New 
Hampshire 

Stale:  New  Jersey 

State:  North  Carolina 

Regulatory  Authority:  North  Carolina 
Utilities  Commission. 

Gas  Utilities 
Investor-Owned; 
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*Owensboro  Municipal  Utilities 
•Pennyrile  Rural  Electric  Cooperative 

Corporation 
•Warren  Rural  Electric  Cooperative 

Corporation 
•West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Louisiana 

Regulatory  Authority;  Louisiana  Public 
Servfce  Commission. 

Gas  Utilities 

Investor-Owned: 
Arkansas-Louisiana  Gas  Company 
Entex,  Inc. 

Gulf  States  Utilities  Company 
Louisiana  Gas  Service  Company 

Electric  Utilities 

Investor-Owned: 
Arkansas  Power  and  Light 
Central  Louisiana  Electric  Company 
Gulf  States  Utilities  Company 
Louisiana  Power  and  Light  Company 
(jurisdiction  only  outside  of  the  Parish  of 
Orleans) 
Southwestern  Electric  Power  Company 
The  following  covered  utilities  within  the 
State  of  Louisiana  are  not  regulated  by  the 
Louisiana  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned: 
New  Orleans  Public  Service,  Inc. 

F.li-ctric  Utilities 

Investor-Owned: 
New  Orleans  Public  Service,  Inc. 
Louisiana  Power  and  Light  Company 
(within  the  Parish  of  Orieans) 
Publicly-Owned: 

Lafayette  Utilities  System 
rlural  Electric  Cooperatives: 
Southwest  Louisiana  Electric  Membership 
Corporation 

State:  Maine 

Regulatory  Authority:  Maine  Public 
Utilities  Commission. 

Gas  Utilities 

None. 

Electric  Utilities 

Investor-Owned: 
Bangor  Hydro-Electric  Company 
Central  Maine  Power  Company 
Public  Service  Company  of  New 
Hampshire 

State:  Maryland 

Regulatory  Authority:  Maryland  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Baltimore  Gas  and  Electric  Company 
Washington  Gas  Light  Company 

Electric  Utilities 

Investor-Owmed: 
Baltimore  Gas  and  Electric  Company 
Delmarva  Power  and  Light  Company  of 

Maryland 
Potomac  Edison  Company 
Potomac  Electric  Power  Company 


Rural  Electric  Cooperatives: 
Southern  Maryland  Electric  Cooperative. 
Inc. 

State:  Massachusetts 

Regulatory  Authority;  Massachusetts 
Department  of  Public  Utilities. 

Gas  Utilities 

Investor-Owned: 
Bay  State  Gas  Company 
Boston  Gas  Company 
Commonwealth  Gas  Company 
Lowell  Gas  Company 
New  Bedford  Gas  and  Edison  Light 
Company 

Electric  Utilities 

Investor-Owned: 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Eastern  Edison  Company 
Massachusetts  Electric  Company 
New  Bedford  Gas  and  Edison  Light 

Company 
Western  Massachusetts  Electric  Company 

State:  Michigan 

Regulatory  Authority;  Michigan  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned; 
Consumers  Power  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned; 

Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric  Company 
•Lake  Superior  District  Power  Company 
•Michigan  Power  Company 
Upper  Peninsula  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Public  Service  Corporation 
The  following  covered  utilites  within  the 
State  of  Michigan  are  not  regulated  by  the 
Michigan  Public  Service  Commission: 

Electric  Utilites 

Publicly-Owned: 
Lansing  Board  of  Water  and  Light 

State:  Minnesota 

Regulatory  Authority:  Minnesota  Public 
Utility  Commission. 

Gas  Utilities 

Investor-Owned: 

Greeley  Gas  Company 
Inter  City  Gas  Limited 
Interstate  Power  Company 
Iowa  Electric  Light  and  Power  Company 
Minnesota  Gas  Company 
Montana-Dakota  Utilities  Company 
North  Central  Public  Service  Company 
Northern  States  Power  Company 
Peoples  Natural  Gas  Company,  Division  of 
Internorth.  inc. 

Electric  Utilities 
Investor-Owned: 


Interstate  Power  Company 
Minnesota  Power  and  Light  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 
The  following  covered  utility  within  the 
State  of  Minnesota  is  not  regulated  by  the 
Minnesota  Public  Service  Commission: 

Electric  Utilities 
Rural  Electric  Cooperatives: 
•Anoka  Electric  Cooperative 

State:  Mississippi 

Regulatory  Authority:  Mississippi  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Entex,  Inc. 
Mississippi  Valley  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Mississippi  Power  and  Light  Company 

Mississippi  Power  Company 

The  following  covered  utilities  within  the 
State  of  Mississippi  are  not  regulated  by  the 
Mississippi  Public  Service  Commission: 

Electric  Utilities 

Rural  Electric  Cooperatives; 
*4-County  Electric  Power  Association 
•Singing  River  Electric  Power  Association 
•Southern  Pine  Electric  Power  Association 

State:  Missouri 

Regulatory  Authority;  Missouri  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Associated  Natural  Gas  Comapny 
Gas  Service  Company 
Laclede  Gas  Company  Consolidated 
Missouri  Public  Service  Company 
Peoples  Natural  Gas  Company,  Division  of 
Internorth,  Inc, 

Electric  Utilities 

Investor-Owned: 
Arkansas-Missouri  Power  Company 
Empire  District  Electric  Company 
Kansas  City  Power  and  Light  Company 
Missouri  Edison  Company 
Missouri  Power  and  Light  Company 
Missouri  Public  Service  Company 
Missouri  Utilities  Company 
St,  Joseph  Light  and  Power  Company 
Union  Electric  Company 
The  following  covered  utilities  within  the 
State  of  Missouri  are  not  regulated  by  the 
Missouri  Public  Service  Commission: 

Gas  Utilities 

Investor-Owned: 

Cities  Service  Gas  Company 
Publicly-Owned: 

Springfield  City  Utilities 

Electric  Utilities 

Publicly-Owned: 
"Independence  Power  and  Light 

Department 
Springfield  City  Utilities 
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State:  Oklahoma 

Regulatory  Authority;  Oklahoma 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 
Arkansas-Louisiana  Gas  Company 


Pennsylvania  Povvci  Company 
Pennsylvania  Power  and  Light  Company 
Philadelphia  Electric  Company 
*UG1 — Luzerne  Electric  Division 
West  Penn  Powijr  Company 
The  following  co\cr(;(l  utility  within  the 
State  of  Pennsylvania  is  not  regulated  by  the 

n..     .,.  ..I.  -.r,;..  n,.I-.l;/.  TTt;l,'»,-  PnmmioQinn* 


Electric  Utilities 

Investor-Owned; 
Black  Hills  Power  and  Light  Company 
Iowa  Public  Service  Company 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
'Norihwestern  Public  Service  Company 
Otter  Tail  Power  ComDanv 
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State:  Montana 

Regulatory  Authority:  Montana  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Company 
Washington  Water  Power  Company 

State:  Nebraska 

Regulatory  Authority;  Nebraska  Public 
Service  Commission. 

The  Commission  does  not  regulate  the 
rates  and  services  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska. 

The  following  covered  utilities  within  the 
State  of  Nebraska  are  not  regulated  by  the 
Nebraska  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned 
Lincoln  Electric  System 
Nebraska  Public  Power  District 
Omaha  Public  Power  District 

Gas  Utilities 

Investor-Owned: 
Gas  Service  Company 
Iowa  Electric  Light  and  Power  Company 
Iowa  Public  Service  Company 
Kansas-Nebraska  Natural  Gas  Company 
Minnesota  Gas  Company 
Northern  Natural  Gas  Company 
Northwestern  Public  Service  Company 
Peoples  Natural  Gas  Company,  Division  of 

Internorth, -Inc. 
The  governing  body  of  each  Nebraska 
municipality  exercises  ratemaking 
jurisdiction  over  gas  utility  rates,  operations 
and  services  provided  by  a  gas  utility  within 
its  city  or  town  limits.  These  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA,  and  thus  have 
responsibilities  under  PURPA  identical  to 
those  of  the  State  regulatory  authority. 
Publicly-Owned; 
Metropolitan  Utilities  District  of  Omaha 

State:  Nevada 

Regulatory  Authority:  Nevada  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned 
Idaho  Power  Company 
Nevada  Power  Company 
Siena  Pacific  Power  Company 

State;  New  Hampshire 

Regulatory  Authority:  New  Hampshire 
Public  Utilities  Commission. 

Gas  Utilities 
None. 


Electric  Utilities 

Investor-Owned: 
Public  Service  Company  of  New 
Hampshire 

State:  New  Jersey 

Regulatory  Authority:  New  Jersey 
Department  of  Energy,  Board  of  Public 
Utilities. 

Gas  Utilities 

Investor-Owned; 
Elizabethtown  Gas  Company 
New  Jersey  Natural  Gas  Company 
Public  Service  Electric  and  Gas  Company 
South  jersey  Gas  Company 

Electric  Utilities 

Investor-Owned; 
Atlantic  City  Electric  Company 
Jersey  Central  Power  and  Light  Company 
Public  Service  Electric  and  Gas  Company 
Rockland  Electric  Company 

State:  New  Mexico 

Regulatory  Authority;  New  Mexico  Public 
Service  Commission. 

Gas  Utilities 
Gas  Company  of  New  Mexico 

Electric  Utilities 

Investor-Owned; 
Community  Public  Service  Company 
El  Paso  Electric  Company 
'New  Mexico  Electric  Service  Company 
Public  Service  Company  of  .New  Mexico 
Southwestern  Public  Service  Company 

State;  New  York 

Regulatory  Authority;  New  York  Public 
Service  Commission. 

Gas  UtilUies 

Investor-Owned; 

Brooklyn  Union  Gas  Company 
Columbia  Gas  of  New  York,  Inc. 
Consolidated  Edison  Company  of  New 

York,  Inc. 
Long  Island  Lighting  Company 
National  Fuel  Gas  Distribution  Corporation 
New  York  State  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 

Electric  Utilities 

Investor-Owned; 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

York 
Long  Island  Lighting  Company 
New  York  State  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 
The  following  covered  utility  within  the 
State  of  New  York  is  not  regulated  by  the 
New  York  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned; 
•Power  Authority  of  New  York 


State:  North  Carolina 

Regulatory  Authority;  North  Carolina 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned; 

North  Carolina  Natural  Gas  Corporation 
Piedmont  Natural  Gas  Company 
Public  Service  Company,  Inc.  of  North 

Carolina 

Electric  Utilities 

Investor-Owned: 

Carolina  Power  and  Light  Company 

Duke  Power  Company 

Virginia  Electric  and  Power  Company 

The  following  covered  utilities  within  the 
State  of  North  Carolina  are  not  gpgulated  by 
the  North  Carolina  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned; 
Fayetteville  Public  Works  Commission 
'Greenville  Utilities  Commission 
•Rocky  Mount  Public  Utilities 
'Wilson  Utilities  Department 

State;  North  Dakota 

Regulatory  Authority;  North  Dakota  Public 
Service  Commission 

Gas  Utilities,, 

Investor-Owned: 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 

Investor-Owned; 

Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

State:  Ohio 

Regulatory  Authority;  Ohio  Public  Utilities 
Commission. 

Gas  Utilities 

Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 
Columbia  Gas  of  Ohio,  Inc. 
Dayton  Power  and  Light  Company 
East  Ohio  Gas  Company 
National  Gas  and  Oil  Company 
West  Ohio  Gas  Company 

Electric  Utilities 

Investor-Owned; 

Cincinnati  Gas  and  Electric  Company 

Cleveland  Electric  Illuminating  Company 
^  Columbus  and  Southern  Ohio  Electric 
Company 

Dayton  Power  and  Light  Company 

Monongahela  Power  Company 

Ohio  Edison  Company 

Ohio  Power  Company 

Toledo  Edison  Company 

The  following  covered  utilities  within  the 
State  of  Ohio  are  not  regulated  by  the  Ohio 
Public  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned; 

•Cleveland  Division  of  Light  and  Power 
Rural  Electric  Cooperatives: 

•South  Central  Power  Company 
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Elci  trie  Utilities 

l'ulili(;ly-Owncd; 

'Bristol  Tennessee  Electric  System 
Chiitliinooga  Electric  Power  Board 
■(Miirksville  Department  of  F.lertrit.ily 
'Clevflcind  Utilities 
Ucciilur  Electric  Dupartmenl 


publicly  owned)  within  its  city  or  town  limits, 
unless  ihf  municipality  has  surrendered  this 
jiirisdi(,ti(m  to  the  Texas  Public  Utility 
Commis.sion.  The  Commission  hears  rlr  upvo 
iippcais  from  the  decisions  of  surh 
municipalilies.  These  municipal  ttuthorities 
•vViHild  he  Stale  agencies  as  defined  by 


Gat.  Ulilitii's 
.None, 

F.'fi  ll !(    I  'lultifS 

Investor-Owned: 
Centred  Vi.-imont  I'lililic  Service 
Corpi)r;ilion 
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State:  Oklahoma 

Regulatory  Authority:  Oklahoma 
Corporation  Commission. 

Gas  Utilitips 

Investor-Owned: 
Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Gas  Service  Company 
Lone  Star  Gas  Company 
Oklahoma  Natural  Gas  Company 
Southi-rn  Union  Gas  Company 
Union  Gas  System  inc. 

Electric  Utilities 

Investor-Owned: 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Public  Service  Company  of  Oklahoma 
Southwesterii  Public  Service  Company 
The  following  covered  utility  within  the 
Slate  of  Oklahoma  is  not  regulated  by  the 
Oklahoma  Corporation  Commission. 

C(is  HI  Hi  ties 

Investor-Owned: 
Cities  Service  Gas  Company 

State:  Oregon 

Regulatory  Authority:  Public  Utility 
Commi:ssioncr  of  Ort!|>on. 

Gas  Utilities  ^ 

Investor-Owned: 

Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 

Electric  Utilities 

Investor-Ownrri: 

Idaho  Pown.  C(mipany 
Pacific  Powi  r  and  I  ghl  Company 
Portland  Gfmnral  Flfctric  Company 
The  following  cuvi  led  utilities  within  the 
Slate  of  Oregon  ai'^ul  regulated  b\  the 
Public  Utility  Comniiss.iner  of  Oregon: 

Electric  Utilities 

'ublicly-Owned. 

Central  Lincoln  People's  Utility  District 
'Clatskanie  People's  L'tility  District 
Hugere  Water  and  Fleclric  Board 
■Springfield  Utllilies  Board 

'•ural  Electric  Cnopi'iatives: 

'Umatilla  EIei:tric  Cooperative  .Association 

Slate:  Pennsylvania 

Regulatory  Authority:  Pennsylvania  Public 
Utility  Commissi'in. 

Gas  Utilities 

Inveslor-Ovvned: 

Carnegie  Natural  Gas  Company 

Columbia  Gas  of  Pennsylvania.  Inc. 

Equitable  Gas  Company 

National  Fuel  Gas  Distribution  Corporation 

North  Penn  Gas  Company 

Pennsylvania  Gas  and  Water  Company 

Peoples  Natural  Gas  Company 

Philadelphia  Electric  Company 

T.  W.  Phillips  Gas  and  Oil  Company 

UGI  Corporation 

Electric  Utilities 

Investor-Owned: 
Duquesne  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 


Pennsylvania  Powei  Company 

Pennsylvania  Power  and  Light  Company 

Philadelphia  Electric  Company 

*UG1 — Luzerne  Electric  Division 

West  Penn  Power  Company 

The  following  covered  utility  within  the 
State  of  Pennsylvania  is  not  regulated  by  the 
Pei.nsylvania  Public  Utility  Commission: 

Gas  Utilities 

Publicly-Owned: 

Pniladelphia  Gas  Woiks 

State:  Puerto  Rico 

Regulatory  Authoritv:  Puerto  Rico  Public 
Service  Commission. 

Gas  Utilities 

None. 
Electric  Utilities 

None. 

The  following  cove.'-ed  utility  within  Puerto 
Rico  is  not  regulated  by  the  Puerto  Rico 
Public  Service  Comniission: 

Electric  Utilities 

Publicly-Owned; 

Puerto  Rico  Electric  Power  Authority 

State:  Rhode  Island 

Reg\i!.i!or\  Ai:'.hor;t\    Phode  Island  Public 
Utilities  C(mimission. 

Gas  Utilities 

Inveslnr-OwRcHl; 

Pruvidence  (Jas  Cnnip.iny 

Ele,  ',■•/(   UteiUes 

Investor-Owned: 

Bluckstovic  Valley  Kli!'  I:'(  Company 
Narragansc-tt  Fleclric  CJinipany 

State:  South  Carolina 

Rttguld'.niv  Anthoii!\:  S'.nilh  C.iiolind 
Public  Service  Coninii.'-sinn 

Gas  Utilities 

Invi!stor-Ownod: 

■Carolina  Pipeline  Comp.iny 

P-.-HlniDn!  Naiural  G.is  Company 

South  C:,i!ijli:ia  Flei.irir  .\'m\  Has  Conipanv 

Electric  Utilities 

Investor-Owned: 

Ca.-olina  Power  and  U'^h\  Comp.iny 

Duke  Power  Company 

South  Caroina  Fleit-i!  nnd  (J.is  Company 

The  following  coviTcd  ulilily  within  the 
Slate  of  South  Carolina  is  not  regulated  by 
the  South  Carolina  Public  Scr\  ice 
Commission: 

Electric  Utilities 

Publicly-Owned: 

South  Carolina  Pubhc  Scr\i(.(!  Authority 

State:  South  Dakota 

Regul,ilor\  Aulhont>;  S();:lh  Oakoia  Public 
Utilities  Comniission. 

Gas  UtilJffs 

Inveslor-Ov^  ned: 

Iowa  Public  Ser\ii:c  Company 
Minnesota  Gas  Company 
Montana-Dakota  I'lililics  Company 
Northwestern  Public  Service  Company 


Electric  Utilities 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Iowa  Public  Service  Company 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
'Northwestern  Public  Service  Company 
Oiler  Tail  Power  Company 
The  following  covered  utility  within  the 
State  of  South  Dakota  is  not  regulated  by  the 
South  Dakota  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 

Nebraska  Public  Power  District 

State:  Tennessee 

Regulatory  Authority;  Tennessee  Public 
Service  Commission. 

Cos  Utilities 

Investor-Owned: 

Chattanooga  Gas  Company 
Nashville  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Arkansas  Power  and  Light  Company 

Kentucky  Utilities  Company 

Kingsport  Power  Company 

The  following  covered  utilities  within  the 
State  of  Tennessee  are  not  regulated  by  the 
Tennessee  Public  Service  Commission: 

Electric  Utilties 

Publicly-Owned: 

'Bristol  Tenness(!e  Electric  Systi^m 
Chattanooga  Electric  Power  Board 
'Clprksville  DeparlmenI  of  Electricity 
"Cleveland  Utilities 
"Creeneville  Light  and  Power  System 
•Jackson  Utility  Division— Electric 

Department 
Johnson  City  Power  Board 
Knoxville  Utilities  Board 
•Lenoir  City  Utilities  Board 
Memphis  Light.  Gas  and  Water  Division 
"Nashville  Electric  Service 
Rural  Electric  Cooperatives: 

"Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 

Corpora!  ion 
"Duck  River  Electric  Membership 

Corporation 
"Gibson  County  Electric  Membership 

Corporation 
"Mrnweiher  Lewis  Electric  Cooper.Uive 
Middle  Tennnessee  Electric  Membership 

Corporation 
'Soi'lhwest  Tennessee  Electric 

Membership  Corporation 
"Tri-County  Electric  Membership 

Corpoiation 
•li'.iper  Cumberland  Electric  Membership 

(  orporafion 
Volunteer  Electric  Cooperative 

(."■as  Utilities 

r.iblicly-Owned: 
Memphis  Light,  Gas  and  Water  Division 

State:  Tennessee 

Regulatory  Authority;  Tennessee  Valley 
Authority. 

Gas  Utilities 
None. 
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Public  Utility  District  No.  1  of  Grays 

Harbor  County 
•  Public  Utility  District  No.  1  of  Lewis 

County 
Public  Utility  District  No.  1  of  Snohomish 

Cnuntv 


hours  in  1976, 1977,  1978  or  1979.  All, 
except  those  marked  (*),  arc  covered  by 
PURPA  Title  I  and  NECPA  Titles  II  and 
Vn.  Utilities  marked  (")  either  did  not 
exceed  the  NECPA  threshold  of  750 


;11:  __    l,:l. 


1Q7a    fnr 


Florida  Power  &  Light  Company 

Georgia  Power  Company 

Green  Mountain  Power  Corporation 

Gulf  Power  Company 

Gulf  States  Utilities  Company  (LA) 

Gulf  States  Utilities  Company  (TX) 


l-I,....r^»^   Pldi-fr 


intit  r.nmnanv 
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F, In  trie  Utilities 

I'ublicly-Owned: 

'Bristol  Tennessee  Electric  Syste^m 
Chattanooga  Electric  Power  Board 
'(Harksville  Department  of  F.lertricity 
Cleveland  Utilities 
Decatur  Electric  Department 
'Florence  Electricity  Department 
'Grerneville  Light  and  Power  System 
lluntsville  Electric  System 
Jackson  Utility  Division — Electric 

D(  parlment 
Johnson  City  Power  Board 
Knoxville  Utilities  Board 
Lenoir  City  Utilities  Board 
Memphis.  Light,  Gas  and  Water  Di\  isioii 
.Nashville  Electic  Service 
Rural  Electric  Cooperatives: 

'Appalachian  Electric  Cooperative 
Cumlierland  Electric  Membership 

Corporation 
'Duck  River  Electric  Membership 

Corporation 

Four-County  Electric  Pov.er  Association 
'Ciibson  County  Electric  .Me.nihership 

Corporation 

■  Meriwether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Mci.'icrship 

Corporation 
".iiirth  Georgia  Electric  McTilier'-Jiip 

Corporation 
'!'i;in>  rile  Rural  F^U  ctric  Coop*  r.ilive 

C'orporation 
'Sojthwest  Tenr'essfe  Flei.:!rii; 

Mcrr.biTsh'p  Corporation 
■'rri-(;oui;ty  Electric  Menihei'ihiii 

Corporation 
'Upper  CumberLipd  Flec'.fi',;  Mcmbcrshiji 

(!()'p(.ia!;cn 
V'diiPteer  Electric  Cooperative 
■U'.iMcri  Rural  Electric  Cooperative 

r.'.'rporation 

■  V\  1  si  KfnIiK.ky  Rural  Eltctric:  CiooperatiW' 

C'oiporati'.iri 

Slate:  THxas 

Ri-^ulaloiy  Aulhoiily:  Tex. is  Publu,  Utililv 
f!<iiliniissiiui 

(. ■(.■>.  Ulilitirs 

Invfsitii  OwMcd- 
None, 

Eici  Ini'  Utilities 

Investor  Owned' 
Central  Power  and  Light  Co.-^ipany 
Community  Public  Service  Com.pa:;y 
D.illas  Power  and  Light  Conipi'.ny 
Fl  I''aso  Electric  Con-.pany 
Gulf  States  Utilities 
I  lo'jslun  Lighting  and  Ptiwer  Company 
Southwestern  Electric  Pouer  Ccmipanj 
'Southuestern  Electric  Service  Companv 
Southwestern  Public  Service  Comp.iny 
Tex, is  Flectr';:  Service  Company 
Texas  Power  and  Light  Company 
West  Texas  Utilities  Company 

I'ubliclv  -Owned: 

Lower  Colorado  River  Authority 

Rural  Electric  Cooperatives: 

'Pedernales  Electric  Cooperative 
I  he  governing  body  of  each  Texas 

municipality  exercises  exclusive  original 

juiisdiclion  over  electric  utility  rctes. 

(:'peralions.  and  services  provided  bj  an 

electric  utility  (whether  privately  owned  oi 


publicly  owned)  within  its  city  or  town  limits, 
unless  the  municipality  has  surrendered  this 
jurisdictiim  to  the  Texas  Public  Utility 
Commission.  The  Commission  hears  rie  /'fi  << 
appeals  from  the  decisions  of  such 
niiinii  ipalilies.  These  municipal  authorities 
would  be  Slate  agencies  as  defined  by 
I'l'RP.A.  and  thus  have  responsibilities  under 
I'l  Rl'.\  identical  to  those  of  a  Slate 
rei.;iil,itory  authority. 

The  niiinicipally-ovvned  electric  utilities 
lisli'il  brUnv  are  not  under  the  commission's 
niij^iiiil  ralcniaking  jurisdiction 

I'iri  f:ii   I'tililtrs 

l\i!ilii  l\  -Owned: 

.Austin  Electric  Department 
Ci.iil.iiiil  Electric  Department 

Lubbock  Pow(;r  and  l.igb.t 
S,in  .Anlonio  City  Public  Service  Booid 

State:  Texas 

Kcgiiialorv  .Authority  R  lilroad 
f  jimniission  o(  Tex.is 

Ccs-  I'niilirs 

l;n.  I  ^Inr-Ovvncd. 

.Ark.iiis.i.s  l.ouisi.in.i  L,.:^  Corrip.iny 

I'/iicx.  Inc. 

I, one  Suii  CJas  Corrpanv 

I'copli";  Natural  Ga:~  Ur,  ■i.uc  of  \  irthern 
.Xatiii.i!  Gas  Companv 

l':"P.i'iT  .N.iliiia!  Gas  Cc.r:;p(iriy 

Si.  .^Iicri!  Union  Gas  Company 

'Ihc  Riiilroad  Commission  of  Texas  hn'- 
special  .ippellate  jurisdir.tion  over  fdiemakM^ 
drrisiur.s  of  the  governir.s  bod>  of  any 
iiuinii  ijiiiliiy  v\hi(,h  «ffe{,l  the  rates  of  a 
in.micip.iliv  -owned  gas  utility  as  provided  bv 
Si.il!'  sl.itiile.  The  goverrring  bi-dy  of  tuich 
Texas  municipality  exercises  exclusive 
iiiigiii.il  lalemaking  jurisdiction  over  n.is 
iiiiiilv  r.it.  ,-,.  operations,  and  servxes 
pi  I IV  \C\i-v\  'ly  a  gas  utility  wiihia  its  city  or 
u,\\n  imiiis.  These  muniripal  authorities 
vvmild  be  slate  agencic-s  Hs  defined  hv 
IH'Kl'.A.  and  thus  have  responsibilitif-s  iind.-r 
I'URPA  ifienlical  to  those  of,,  St..rte 
ii'uiiialDry  authority. 

I  III'  foilovving  covered  utilities  within  the 
Stiile  of  I'exas  are  not  regul-ited  by  the 
R.olic.iil  Commission  of  Tex^is- 

Ccs  I 'I  I  lilies 

iliv  estor-Ovvned: 

Cities  Service  G.is  Ciorf_'  .,iy 
I'lililiclv  -Owned: 

Cilv  I'libl'c  Seivae  [io,..fd  fS.iri  .Antoniol 

Slate:  Utah 

Ri".iiila!orv  Authoritv    Ut.ih  Public  Service 

Coniriiissiiin 

tin-,  Uli!:;:es 

Invcsloi  Owned: 

Moijiilain  Fuel  Supply  rio.7ip,!.ay 

Eli-rtrn   I  'tililics 

iiiVes'iT-Owned: 

Utah  Power  and  Light  Company 
Rural  Fler  trie  Coopercitivfs: 

".Moon  Lake  F'lectric  Associ.itiun 

State:  Vermont 

Regiil.ilory  Authoritv;  V'eniiont  Public 
Ser\  ice  Board 


Gas  ['tilities 
.None 

E'ei  Irii  I  'tilities 

Investor-Owned: 
Central  Vermont  Public:  Service 

Corporation 
Cireen  Mountain  Power  Corporation 
Public  Service  Company  of  New 

I  l.inijishire 

Stale;  Virginia 

Kegul.iloi)  .Autiiorilv    \'irginia  State 

Co(|.or,itioii  C'onimission 

CcsU:::.:::^ 

Invi  sloi-Ovvned, 

Columbia  t;<:s  ol  Virginia.  Inc 
Virginia  Electric  and  Power  Comp  ;rv 
U  iishinglon  C^as  I.ieht  Compi-iny 

Electric  Utilities 

Investoi-Ovvned- 

Appalaihi.in  Power  Conip.mv 
Delmarva  Power  and  light  Cori'panv  of 

Viigiih.i 
'Old  Dominion  i'ovvei  Coiiip,i.''v 
Poloinai  F.dison  Companv 
Poloni.ii   Flei  liii   and  Power  Cor.-jMnv 

l\e''c!  Ell  I  /'/i  Ct>i!;_v'-a!:\i's: 

■Pi:;i(  e  U  illi.im  F.lei  trie  Coo;  .Tdtive 
The  followng  coveied  ulibtv  within  'he 
Sl,!te  of  Virgmia  is  mil  regulated  In  the 
Virg'tiia  Si. lie  Corpicilion  Conimissinn; 

C.'r..s  Utilities 

Pi.biicly-Owiied.         * 

Cilv  ot  Rii  limoruJ   Vi-giiaa.  D  p.irtnienl  of 
I'ublii   Utilities 

State;  Washington 

Regulatorv  .Aiilliorilv    \\',ishin;,'lo(!  I'lilities 
ini!  Tianspi)!  i.ilion  CommiS'.ion 

C!.>  ['t!'i;i'  -. 

Ill',  esto;  -OvviM'd 
Cascade  N.itural  Gas  Corpor.ition 
.Northwest  Natural  Gas  Compfirij 
V\'ashington  Natural  Gas  Con'.panj 
U'a.shington  W.iti  -  Powi  r  Coit  p.iriy 

Eiectric  Utilitii  s 

liui  slor  (1v\neei 

P.K  ;fi(  Power  cind  l.i.uhl  Company 
['ii>.'i|  Sound  Power  and  Light  Comp.inv 
\\ashint;ion  U'ater  Pow er  Coniii.'ny 
The  foilovving  covered  utilities  w-thin  the 

Slate  of  Washington  are  not  I'egulated  by  the 

W.i';!.irigton  Utilities  and  Transpc.rtatnin 

Ccm-iiission. 

Eicclni  Uiililies 

Publidv  Owned 

I'orl  Angeles  LigSt  and  U.^ier  Uep,Ktnie:it 
Public  Lltility  District  No  1  of  Benton 

County 
Public  Utilitv  District  No   1  of  Chelan 

Countv 
Public  L'liliiy  District  .No.  1  of  Clark  Countv 
Public  Utiliiv  District  No   lofCowHtz 

County 

■  Public  Utilitv  Dislrut  No   1  of  Douglas 
Coimt> 

■  Public  Ulilitv  District  No.  1  of  Franklin 
County 

Public  Utilitv  District  of  Ciiant  Countv 
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Oklahoma  Gas  &  Electric  Company  (OK) 
'Old  Dominion  Power  Company 
Orange  &  Rockland  Utilities 
Oiler  Tail  Power  Company  (M.N) 
Otter  Tail  Power  Company  (ND) 
Otter  Tail  Power  Company  (SD) 
Pacific  Power  Light  Company  (CA) 


Virginia  Electric  &  Power  Company  (WV) 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (MT) 
Washington  Water  Power  Com.panj  (WA) 
West  Penn  Power  Company 
West  Texas  Utilities  Company 
Western  Massachusetts  Electric  Ccm.pany 


Orlando  Utilities  Commission  (FL) 
"Owensboro  Municipal  Utilities  (KY) 
Palo  Alto  Electric  Utility  (CA) 
Pasadena  Water  &  Power  Department  (CA) 
■Pow  er  Authority  of  New  York  (.NY) 
"Port  Angeles  Light  &  Water  Department 
(WA) 
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Public  Utility  Distric:!  No.  1  of  Grnys 
Harbor  County 

•  Public  Utility  District  No.  1  of  l.Rwis 
County 

Public  Utility  District  No.  1  of  Snohomish 
County 

•  Richland  Energy  Services  Depiirlment 
Seattle  City  Light  Department 
Tacoma  Public  Utilities— Light  Division 

State:  Wesl  Virginia 

Regulatory  Authority:  West  Virigmia  Public 
Service  Commission 

Cos  Utihlies 

Investor-Owned: 

Columbia  Gas  of  West  Virginia,  Inc. 
Consolidated  Gas  Supplj  Corporiition 
Equitable  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Appalachian  Power  Comp.iny 
Monongahela  Powur  Company 
Potomac  Edison  Company 
Virginia  Electric  and  Power  Contpiinv 
Wheeling  Electric  Company 

State:  Wisconsin 

Regulatory  Authority;  Wisf.onsin  Public 
Service  Commission. 

Cos  Utilities 

Investor-Owned: 

Madison  Gas  and  Elei  trie  Company 
Northern  States  Power  Company 
Wisconsin  Fuel  and  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 

'  Lake  Superior  Dislrici  Power  Company 
Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Power  und  Light  Company 
Wisconsin  Public  Ser\  ice  Corpora  I  i.m 

State:  Wyoming 

Regul.itory  Authority:  Wyomin.';  Public 
Service  Commis.sion. 

Cos  Utili'if's 

Investor-Owned: 

Cheyenne  light.  Fuel  and  Power  Company 
Kansas  Nebrask:i  Natural  Gas  Company 
Montan.i-Dakota  Utilities  Comp.mv 
Mountain  Fuel  SiippK  Company 

Electric  IJtilillis 

Investor-Owned: 

Black  Hills  Power  and  Light  Comp.iny 
Montana-Dakota  Utilities  Compiinv 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Comp.inv 

Rural  Electric  Coi,perative: 

•  Tri-County  Electiic  Associalnm.  Inc. 

Appendi.x  B 

Electric  Utilillrs 

All  utilities  listed  b':low  h.id  (•lectric: 
energy  sales,  for  purpuscs  ulher  than 
resiiie,  in  excess  of  500  million  kilouatl- 


hours  in  1976, 1977, 1978  or  1979.  All. 
except  those  marked  (*),  arc  covered  by 
PURPA  Title  I  and  NECPA  Titles  II  and 
VII.  Utilities  marked  (')  either  did  not 
exceed  the  NECPA  threshold  of  750 
million  kilowatt-hours  in  1979.  for 
purposes  other  than  resale,  or  do  not 
have  residential  or  commercial  sales 
and,  therefore,  are  not  covered  by 
NECPA  Titles  II  and  VII.  The  utilities 
listed  more  than  once  have  sales  in 
more  than  one  State,  and  those  States 
are  indicated  by  abbreviations  in 
parentheses. 

Investor-Owned 

Alabama  Power  Comp.iny 
Appalachian  Power  Comp.iny  (VA) 
Appalachian  Power  Company  (WV) 
Arizona  Public  Service  Company 
Arkansas-.vtissouri  Power  Company  (AR) 
Arkansas-Missouri  Power  Company  (MO) 
Arkansas  Power  S.  Light  Company  (AR) 
Arkansas  Power  S  Light  Company  (LA) 
Arkansas  Power  Ik  Light  Company  (TN) 
Atlantic  City  Electric  Company 
Baltimore  Gas  &  ElertHc  Company 
Bangor  Hydro-Electric  Company 
Black  Hills  Power  *  Light  Company  (MT) 
Black  Hills  Power  &  L-ght  Company  (SD) 
Black  Hills  Power  S  Light  Company  (W'Y) 
Blackstone  Valley  Electric  Company 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Carolina  Power  &  Light  Company  (.NC) 
Carolina  Power  S  Light  Company  (SC) 
Centr.il  Hudson  Gas  &  Electric  Corporation 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
"Central  Kansas  Powei  Company 
Central  Louisiana  Electric  Company 
Central  Maine  Power  Company 
Central  Power  &  Light  Company 
Central  Vermont  Public  Service 

Corporation 
Cincinnati  Gas  &  Electric  Company 
Cleveland  Electiic  Illuminating  Company 
Columbus  and  Soulhun  Ohio  Electric 

Company 
Commonweallh  Edisun  Company 
Community  Public  Service  Company  (.NM) 
Community-Public  Service  Company  (TX) 
Connecticut  Light  «i  Power  Company 
Consolid;ilpd  Edison  Company  of  .New 

York 
Consumers  Power  Coiiip.iny 
Dallas  Power  (4  Light  Conip.on 
Dayton  Power  &  Light  Comp.iny 
Deim.irva  P(i\\.:r  S  Light  C'Jinpany  IDE) 
Delmarva  Powi>r  ,'4  L;uht  Company  of 

Maryland 
Delmarva  Power  S  l.iglil  Compaiu  of 

Virginia 
Detroit  Edison  Company 
Duke  Power  Company  (NC) 
Duke  Power  Company  (SC) 
Duquesne  Light  Cornp.mv 
E.istern  EdiSvin  Comp.my 
El  Paso  Electric  Comp.iny  |.\M) 
El  Pdso  Electric  Company  (TX) 
Empire  District  Eiei:tiic  Conip,in\  |.-\R) 
Empire  District  Elecli  ic  Company  (KS| 
Empire  District  Kleclrii:  Company  (MOl 
Empire  District  Electric  Comp.mv  (OK) 
Fliiiiii.i  Power  Coiiioralion 


Florida  Power  &  Light  Company 
Georgia  Power  Company 
Green  Mountain  Power  Corporation 
Gulf  Power  Coinpany 
Gulf  States  Utilities  Company  (LA) 
Gulf  States  Utilities  Company  (TX) 
Hartford  Electric  Light  Company 
Hawaiian  Electric  Company,  Inc. 
Houston  Lighting  &  Power  Company 
Idaho  Power  Company  (ID) 
Idaho  Power  Company  (.NV) 
Idaho  Power  Company  (OR) 
Illinois  Power  Company 
Indiana  &  Michigan  Electric  Company  (IN) 
Indiana  &  Michigan  Electric  Company  (MI) 
Indianapolis  Power  &  Light  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (IL) 
Interstate  Power  Company  (MN) 
Iowa  Electric  Light  &  Power  Company 
Iowa-Illinois  Gas  &  Electric  Company  (lA) 
Iowa-Illinois  Gas  &  Electric  Company  (IL) 
Iowa  Power  &  Light  Company 
Iowa  Public  Service  Company  (lA) 
Iowa  Public  Service  Company  (SD) 
Iowa  Southern  Utilities  Company 
Jersey  Central  Power  &  Light  Comp.iny 
Kansas  City  Power  &  Light  Company  (KS) 
Kansas  City  Power  &  Light  Company  (MO) 
Kansas  Gas  &  Electric  Company 
Kansas  Power  &  Light  Company 
Kentucky  Power  Company 
Kentucky  Utilities  Company  (KY) 
Kentucky  Utilities  Company  (TN) 
Kingsport  Power  Company 
•Lake  Superior  District  Power  Company 

(MI) 
■Lake  Superior  District  Power  Company 

(WI) 
Long  Island  Lighting  Company 
Louisiana  Power  &  Light  Company 
Louisville  Gas  &  Electric  Company 
Madison  Gas  &  Electric  Company 
Massachusetts  Electric  Company 
Metropolitan  Edison  Company 
"Michigan  Power  Company 
Minnesota  Power  &  Light  Company 
Mississippi  Power  Company 
Mississippi  Power  &  Light  Company 
Missouri  Edison  Company 
Missouri  Power  &  Light  Company 
Missouri  Public  Service  Company 
Missouri  Utilities  Company 
Monongahela  Power  Company  (OH) 
Monongahela  Power  Company  (WV) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
Narragansett  Electric  Company 
Nevada  Power  Company 
New  Bedford  Gas  &  Edison  Light  Company 
"New  Mexico  Electric  Service  Company 
New  Orleans  Public  Service,  Inc. 
New  York  State  Electric  St  Gas  Corporation 
Niagara  Mohawk  Power  Corporation 
Northern  Indiana  Public  Service  Company 
Northern  States  Power  Company  (M\) 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (SD) 
Northern  States  Power  Company  (VVI) 
■Northwestern  Public  Service  Company 
Ohio  Edison  Company 
Ohio  Power  Cnm.pany 
Oklahoma  Gas  *  Electric  Comj.iny  (AR) 
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Middle  Tennessee  Electric  Membership 

Corporation  (TN) 
•Moon  Lake  Electric  Association  (UT) 
North  Georgia  Electric  Membership 

Corporation  (GA) 
•Pedernales  Electric  Cooperative  (TX) 


•Carolina  PipeHne  Company 
Cascade  Natural  Gas  Corporation  (OR) 
Cascade  Natural  Gas  Corporation  (WA) 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Chattanooga  Gas  Company  (GA) 


Lone  Star  Gas  Company  (TX) 
Long  Island  Lighting  Company 
Louisiana  Gas  Service  Company 
Louisville  Gas  &  Electric  Company 
Lowell  Gas  Company 
Madison  Gas  &  Electric  Company 
\A\rh\oan  Con.solidated  Gas  Company 
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Oklahoma  Gas  &  Electric  Company  (OK) 
'Old  Dominion  Power  Company 
Orange  &  Rockland  Utilities 
Otter  Tail  Power  Company  (MN) 
Otter  Tall  Power  Company  (ND) 
Otter  Tail  Power  Company  (SD) 
Pacific  Power  Light  Company  (CA) 
Pacific  Power  Light  Company  (ID) 
Pacific  Power  Light  Company  (MT) 
Pacific  Power  Light  Company  (OR) 
Pacific  Power  Light  Company  (WA) 
Pacific  Power  Light  Company  (WY) 
Pennsylvania  Electric  Company  (PA) 
I'ennsylvania  Power  &  Light  Company 
Pennsylvania  Power  Company 
Philadelphia  Electric  Company 
Portland  General  Electric  Company 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VA) 
Potomac  Edison  Company  (WV) 
Potomac  Electric  Power  Company  (DC) 
Potomac  Electric  Power  Company  (MD) 
Potomac  Electric  Power  Company  (VA) 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Indiana 
Public  Service  Company  of  .New 

Hampshire  (ME) 
Public  Service  Company  of  New 

Hampshire  (NH) 
Public  Service  Company  of  New 

Hamp.shire  (VT) 
F'.ublic  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklaho.ma 
Public  Service  Electric  and  Gas  Company 
Paget  Sound  Power  &  Light  Company 
Rochester  Gas  &  Electric  Corporation 
R(>ck!and  Electric  Company 
St.  Jo.^eph  Light  &  Power  Com.pany 
San  Diego  Gas  fi  Electric  Company 
Savannah  Electric  S  Power  Com.pany 
Sierra  Pacific  Power  Company  (CA) 
Sifrra  Pacific  Power  Company  (.NV) 
South  Carolina  Electric  &  Gas  Company 
Southern  California  Edison  Company 
Southu.'-n  Indiana  Gas  &  Electric  Company 
Southwestern  Elec'ric  Power  Company 

(AR). 
Southwestern  Electric  Power  Company 

(I./\) 
Southwestern  Electric  Power  Company 

(TX) 
■.Southwestern  Electric  Service  Company 
Snuthweslern  Public  Service  Company  (KS| 
S.nithvveslern  Public  Service  Company 

(NM) 
Soiithwe.stern  Public  Service  Company 

(OK) 
Southwestern  Public  Service  CompaiH' 

(TX) 
Tampa  Electric  Coinpany 
Te\a:-i  Electric  Service  Company 
Tex. IS  Power  iSr  Light  Company 
Toledo  Edison  Company 
I'ucson  Electric  Power  Company  '* 

'L'C!-Li:7erne  Electric  Division 
Union  Electric  Company  (lA) 
L'nicm  Electric  Company  (IL) 
Union  Electric  Company  (MO) 
L'nion  Light.  Heat  &  Power  Company 
United  lllumin..i!ng  Company 

Upper  Peninsula  Power  Company 
Utah  Power  &  Light  Company  (ID) 
Ul.ih  PowiT  &  Light  Company  (UT) 
U'tah  Penver  &  Light  Company  (WY) 
Viigini.i  Electric  S  Power  Company  (NC) 
Virgiriia  Electric  S  Power  Company  (VA) 


Virginia  Electric  &  Power  Company  (WV) 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (MT) 
Washington  Water  Power  Company  (WA) 
West  Penn  Power  Company 
West  Texas  Utilities  Company 
Western  Massachusetts  Electric  Company 
Western  Power  Division  of  Central 

Telephone  &  Utilities  Corporation  (CO) 
Western  Power  Division  of  Central 

Telephone  &  Utilities  Corporation  (KS) 
Wheeling  Electric  Com.pany 
Wisconisn  Electric  Power  Company  (MI) 
Wisconisn  Electric  Power  Com.pany  (VVI) 
Wisconsin  Power  &  Light  Company 
Wisconsin  Public  Service  Corporation  (Ml) 
Wisconsin  I*ublic  Service  Corporation  (WI) 
Publicly-Owned 

"Albany  Water,  Gas  &  Light  Cgmm.ission 

(GA) 
Anaheim — Electric  Division  (C.^) 
'Anchorage  Municipal  Light  &  Power 

Department  (AK) 
Austin  Electric  Department  (TX) 
'Bristol  Tennessee  Electric  System  (TN) 
"Burbank  Public  Service  Depart.Tient  (CA| 
Central  Lincoln  People's  Utility  District 

(OR) 
Chattanooga  Electric  Power  Board  (TN) 
'Clarksville  Department  of  Electricity  (T.\) 
'Clatskanie  People's  Utility  District  (OR) 
'Cleveland  Division  of  Light  &  Power  (OH) 
■Cleveland  Utilities  (TN) 

Colorado  Springs  Department  of  Public 
Utilities  (CO) 

Uecaliir  Electric  Department  (.AL) 
'Dolhiin  Electric  Department  (AL) 

E'lgene  Water  &  Electric  Board  (OR) 

Fiiselleville  Public  Works  Commission 

(NC) 
"Florence  Electricty  Department  (AL) 
"Gainesville  Regional  Utilities  (FL) 

Garland  Electric  Department  (TX) 

'Glendale  Public  Service  Department  (CA) 
"Greeneville  Light  &  Power  System  (TN) 
'Greenville  LUilities  Commission  (\C) 

Huntsx  ille  t'lectric  System  (AL) 

Imperial  Iriigation  District  (CA) 

"Independence  Power  &  Light  Department 
(MO) 

Jackson  Utility  Division — Electric 
Department"  (T.\) 

Jacksonvilu:  Electric  .Authority  (FT) 

Johnson  City  Power  Board  (T.\) 

Kansas  City  Board  of  Public  Utilities  (KS) 

Knoxville  Utilities  Board  (TN) 

Lafayette  Utilities  System  (LA) 

Lakeland  Department  of  Electricity  and 
Water  (FL) 

L-in^ng  Board  of  Water  &  Light  (MI) 

"Lenoir  City  Utilities  Board  (TN) 

Lincoln  Electric  System  (NE) 

Los  .Angeles  Department  of  Water  and 
Power  (CA) 

"Lower  Colorado  River  Authority  (TX) 

■Lubbock  Power  &  Light  (TX) 

Memphis  Light,  Gas  &  Water  Division  (TN) 

Modesto  Irrigation  District  (CA) 

"Muscatine  Power  &  Water  (lA) 

Nashville  Electric  Service  (TN) 

Ni^braska  Public  Power  District  (NE) 

Nebraska  Public  Power  District  (SD) 

"North  Little  Rock  Electric  Department 
(AR) 

Omaha  Public  Power  District  (LA) 

Omaha  Public  Power  DL^trict  (NE) 


Orlando  Utilities  Commission  (FL) 
"Owensboro  Municipal  Utilities  (KY) 
Palo  Alto  Electric  Utility  (CA) 
Pasadena  Water  &  Power  Department  (CA) 
'Power  Authority  of  New  York  (NY) 
"Port  Angeles  Light  &  Water  Department 

(WA) 
Public  Utility  District  No.  1  of  Benton 

County  (WA) 
Public  Utility  District  No.  1  of  Chelan 

County  (VVA) 
Public  Utility  District  No.  1  of  Clark  County 

(WA) 
Public  L^tility  District  No  1  of  Cowlitz 

County  (W.A) 
"Public  Utility  District  No.  1  of  Douglas 

County  (WA) 
•Public  Utility  District  .No.  1  of  Fr.jnk!in 

County  (WA) 
IHiblic  Utility  District  of  Grant  County 

(WA) 
Public  Utility  District  No.  1  of  Grays 

Harbor  County  (W.A) 
"Public  Utility  District  No.  1  of  Lewis 

County  (WA) 
Public  Utility  District  No.  1  of  S.noho.Tash 

County  (WA) 
Puerto  Rico  Electric  Power  Authority 
"Richland  Energy  Services  Department 

(WA) 
Richmond  Power  &  Light  (IN) 
Riverside  Public  Utilities  (CA) 
■Rocky  Mount  Public  Utilities  (\C) 
Sacramento  .Municipal  Utility  District  (CA) 
Salt  River  Project  Agricultural 

Improvement  and  Power  District  (.AZ) 
San  Antonio  Citv  Public  Service  Board 

(TX) 
Santa  Clara  Electric  Department  (C.AJ 
Seattle  City  Light  Department  (WA) 
South  Carolina  Public  Service  Authority 
Springfield  City  Utilities  (MO) 
'Springfield  Utilities  Board  (OR) 
Springfield  Water.  Light  &  Power 

Department  (IL) 
Tacoma  Public  Utilities — ^Light  Division 

(WA) 
Tallahassee.  City  of  (FL) 
"Turlock  Irrigation  District  (CA) 
Vernon  Municipal  Light  Department  (CA) 
"Wilson  Utilities  Department  (.NC) 
Hi'rol  Electric  Cooperatives 

'Anoka  Electric  Cooperative  (MN) 
"Appalachian  Electric  Cooperative  (TN) 
Chugah  Electric  .Association  (AK) 
Clay  Electric  Cooperative  (FL) 
Cumberland  Electric  Membership 

Corporation  (TN) 
"Duck  River  Electric  Membership 

Corporation  (TN) 
"First  Eiec:tric  Cooperative  Corporation 

(AR) 
'Flint  Electrical  Membership  Corporation 

(GA) 
"Four  County  Electric  Power  Association 

(MS) 
"Gibson  County  Electric  Membership 

Corporation  (TN) 
Green  River  Electric  Corporation  (KY) 
Henderson-Union  Rural  Electric 
Cooperative  Corporation  (KY) 
■Jackson  Electric  Membership  Corporation 

(GA) 
Lee  County  Electric  Cooperative  (FL) 
'Meriwether  Lewis  Electric  Cooperative 
(TN) 
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Peoples  Natural  Gas  Company,  Division  of 

Internorth.  Inc.  (NE) 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (TX) 
F'hiladelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NC) 
Piedmont  Natural  Gas  Company  (SC) 


Washington  Natural  Gas  Company 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (WA) 
West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Wisconsin  Fuel  &  Light  Company 
Wisconsin  Gas  Company 
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Middle  Tennessee  Electric  Membership 

Corporation  (TN) 
•Moon  Lake  Electric  Association  (UT) 
North  Georgia  Electric  Membership 

Corporation  (GA) 
•Pedemales  Electric  Cooperative  (TX) 
'Pennyrile  Rural  Electric  Cooperative 

Corporation  (KY) 
•Prince  William  Electric  Cooperative  (VA) 
'Singing  River  Electric  Power  Association 

(MS) 
'South  Central  Power  Company  (OH) 
Southern  Maryland  Electric  Cooperative, 

Inc.  (MD) 
'Southern  Pine  Electric  Power  Association 

(MS) 
Southwest  Louisiana  Electric  Membership 

Corporation  (LA) 
'Southwest  Tennessee  Electric 

Membership  Corporation  (TN) 
'Tri-County  Electric  Membership 

Corporation  (TN) 
*Tri-County  Electric  Association  .  Inc. 

(WY) 
'Umatilla  Electric  Cooperative  Association 

(OR) 
'Upper  Cumberland  Electric  Membership 

Corporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
'Warren  Rural  Electric  Cooperative 

Corporation  (KY) 
•West  Kentucky  Rural  Electric  Cooperative 

Corporation  (KY) 
•Withlacoochee  River  Electric  Cooperative 

(FL) 
Federal  Agencies 

•Bonneville  Power  Administration  (OR) 
•Tennessee  Valley  Authority  (TN) 
•Western  Area  Power  Administration  (CO) 

Cas  Utilities 

All  gas  utilities  listed  below  had 
natural  gas  sales,  for  purposes  otlier 
than  resale,  in  excess  of  10  billion  cubic 
feet  in  1976, 1977, 1978  or  1979  and  are 
covered  by  PURPA  Title  III  and  NECPA 
Titles  II  and  VII.  Utilities  marked  (*)  do 
not  have  residential  or  commercial 
sales,  and  therefore,  are  not  covered  by 
NECPA  Title  II  or  VII.  The  utilities  listed 
more  than  once  have  sales  in  more  than 
one  State  and  those  States  are  indicated 
by  abbreviations  in  parenthses. 

Investor-Owned 

Alabama  Gas  CurporHtion 
Alaska  Gas  &  Service  Company 
Anadarko  Production  Company 
Arizona  Public  Ser\  ice  Company 
Arkansas-Louisiana  Cas  Conipary  (.AR) 
Arkansas-Louisiana  Cras  Company  (KS) 
Arkansas-Louisiana  Cas  Company  (LA) 
Arkansas-Louisiana  Gas  Company  (OK) 
Arkansas-Louisiana  Cas  Company  (TX) 
Arkansas-Oklahoma  Gas  Corporation  (AR) 
Arkansas-Oklahoma  Gas  Corporation  (OK) 
Arkansas  Westem  Gas  Company 
Associated  Natural  Gas  Company  (AR) 
Associated  Natural  Gas  Company  (MO) 
Atlanta  Gas  Light  Company 
Baltimore  Gas  &  Electric  Company 
Bay  State  Gas  Company 
Boston  Gas  Company 
Brooklyn  Union  Gas  Company 
Carnegie  Natural  Gas  Company 


•Carolina  Pipeline  Company 

Cascade  Natural  Gas  Corporation  (OR) 

Cascade  Natural  Gas  Corporation  (WA) 

Central  Illinois  Light  Company 

Central  Illinois  Public  Service  Company 

Chattanooga  Gas  Company  (GA) 

Chattanooga  Gas  Company  (TN) 

Cheyenne  Light,  Fuel  and  Power  Company 

Cincinnati  Gas  and  Electric  Company 

Cities  Service  Gas  Company  (covered  by 
NECPA  only) 

City  Gas  Company  of  Florida 

Columbia  Gas  of  Kentucky,  Inc. 

Columbia  Gas  of  New  York,  Inc. 

Columbia  Gas  of  Ohio,  Inc. 

Columbia  Gas  of  Pennsylvania,  Inc. 

Columbia  Gas  of  Virginia,  Inc. 

Columbia  Gas  of  West  Virginia,  Inc. 

Commonwealth  Gas  Company 

Connecticut  Light  &  Power  Company 

Connecticut  Natural  Gas  Corporation 

Consolidated  Edison  Company  of  New 
York,  Inc. 

Consolidated  Gas  Supply  Corporation 

Consumers  Power  Company 

Dayton  Power  &  Light  Company 

Delmarva  Power  &  Light  Company  (DE) 

East  Ohio  Gas  Company 

Elizabethtown  Gas  Company 

Entex  Inc.  (LA) 

Entex  Inc.  (MS) 

Entex  Inc.  (TX) 

Equitable  Gas  Company  (PA) 

Equitable  Gas  Company  (WV) 

Gas  Company  of  New  Mexico 

Gas  Light  Company  of  Columbus 

Gas  Service  Company  (KS) 

Gas  Service  Company  (MO) 

Gas  Service  Company  (NT!) 

Gas  Service  Company  (OK) 

Greeley  Gas  Company  (CO) 

Greeley  Gas  Company  (KS) 

Greeley  Gas  Company  (MN) 

Gulf  States  Utilities  Company 

Illinois  Power  Company 

Indiana  Gas  Company 

Inland  Gas  Company 

Inter  City  Gas  Limited 

Intermountain  Gas  Company 

Interstate  Power  Company  (lA) 

Interstate  Power  Company  (IL) 

Interstate  Power  Company  (MN) 

Iowa  Electric  Light  &  Power  Company  (CO) 

Iowa  Electric  Light  &  Power  Company  (lA) 

Iowa  Electric  Light  &  Power  Company 

(MN) 
Iowa  Electric  Light  &  Power  Company  (NE) 
lowa-Il'inois  Gas  &  Electric  Company  (lA) 
Iowa-Illinois  Gas  &  Elt;ctri(:  Company  (IL) 
Iowa  Power  &  Light  Company 
Iowa  Public  Service  Company  (lA) 
Iowa  Public  Service  Company  (NE) 
Inwa  Public  Service  Company  (SD) 
Iowa  Southern  lUilities  Company 
Kanpas-Ncb;-a,ska  Natural  Gas  Company 

(CO) 
Kansas-Nebraska  N.itaral  Gas  Company 

(KS) 
Kansas-Ni'braGka  Nu'ura!  Gas  Company 

(NE) 
Kansas-.Nebraska  Naturiil  Cas  Company 

(WY) 
Kansas  Power  &  Light  Company 
Kokomo  Gas  &  Fuel  Company 
Laclede  Gas  Company  Consolidated 
Lone  Star  Gas  Company  (OK) 


Lone  Star  Gas  Company  (TX) 
Long  Island  Lighting  Company 
Louisiana  Gas  Service  Company 
Louisville  Gas  &  Electric  Company 
Lowell  Gas  Company 
Madison  Gas  &  Electric  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Minnesota  Gas  Company  (lA) 
Minnesota  Gas  Company  (MN) 
Minnesota  Gas  Company  (NE) 
Minnesota  Gas  Company  (SD) 
Mississippi  Valley  Gas  Company 
Missouri  Public  Service  Company 
Mobile  Gas  Service  Corporation 
Montana-Dakota  Utilities  Company  (MN) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
Mountain  Fuel  Supply  Company  (UT) 
Mountain  Fuel  Supply  Company  (WY) 
Nashville  Gas  Company 
National  Fuel  Gas  Distribution  Corporation 

(NY) 
National  Fuel  Gas  Distribution  Corporation 

(PA) 
National  Gas  and  Oil  Company 
New  Bedford  Gas  and  Edison  Light 

Company 
New  Jersey  Natural  Gas  Company 
New  Orleans  Public  Service,  Inc. 
New  York  State  Electric  &  Gas  Corporation 
Niagara  Mohawk  Power  Corporation 
North  Carolina  Natural  Gas  Corporation 
North  Central  Public  Service  Company  (lA) 
North  Central  Public  Service  Company 

(MN) 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Northern  Indiana  Public  Service  Company 
Northern  Natural  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  Company  (NO) 
Northern  States  Power  Company  (WI) 
North  Penn  Gas  Company 
Northwest  Natural  Gas  Company  (OR) 
Northwest  Natural  Gas  Company  (WA) 
Northwestern  Public  Service  Company 

(NE) 
Northwestern  Public  Service  Company 

(SD) 
Oklahoma  Natural  Gas  Company 
Orange  &  Rockland  Utilities 
Pacific  Gas  &  Electric  Company 
Panhandle  Eastern  Pipeline  Company  (IL) 
Panhandle  Eastern  Pipeline  Company  (KS) 
Pennsylvania  Gas  &  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System 
Peoples  Natural  Gas  Company 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (CO) 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (lA) 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (KS) 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (MI) 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (MN) 
Peoples  Natural  Gas  Company,  Division  of 
Internorth,  Inc.  (MO) 
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Peoples  Natural  Gas  Company,  Division  of 

Internorth.  Inc.  (NE) 
Peoples  Natural  Gas  Company,  Division  of 

Internorth,  Inc.  (TX) 
Philadelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NC) 
Piedmont  Natural  Gas  Company  (SC) 
Providence  Gas  Company 
Public  Service  Company  of  Colorado 
Public  Service  Company,  Inc.  of  North 

Carolina 
Public  Service  Electric  and  Gas  Company 
Rochester  Gas  &  Electric  Corporation 
Northern  Indiana  Public  Service  Company 
Northern  Natural  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (WI) 
North  Penn  Gas  Company 
Northwest  Natural  Gas  Company  C^R) 
Northwest  Natural  Gas  Company  (Vv  A) 
Northwestern  Public  Service  Company 

(NE) 
Northwestern  Public  Service  Comi.an 

(SD) 
Oklahoma  Natural  Gas  Company 
Orange  &  Rockland  Utilities 
Pacific  Gas  &  Electric  Company 
Panhandle  Eastern  Pipeline  Company  (IL) 
Panhandle  Eastern  Pipeline  Company  (KS) 
Pennsylvania  Gas  &  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System 
Peoples  Natural  Gas  Company 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Peoples  Natural  Gas 
Philadelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NC) 
Piedmont  Natural  Gas  Company  (SC) 
Pioneer  Natural  Gas  Company 
Providence  Gas  Company 
Public  Service  Company  of  Colorado 
Public  Service  Company,  Inc.  of  North 

Carolina 
Public  Service  Electric  and  Gas  Company 
Rochester  Gas  &  Electric  Corporation 
San  Diego  Gas  &  Electric  Company 
South  Carolina  Electric  &  Gas  Company 
South  Jersey  Gas  Company 
Southeastern  Michigan  Gas  Company 
Southern  California  Gas  Company 
Southern  Conneticut  Gas  Company 
Southern  Indiana  Gas  &  Electric  Company 
Southern  Union  Gas  Company  (AZ) 
Southern  Union  Gas  Company  (OK) 
Southern  Union  Gas  Company  (TX) 
Southwest  Gas  Corporation  (AZ) 
Southwest  Gas  Corporation  (CA) 
Southwest  Gas  Corporation  (NV) 
Terre  Haute  Gas  Corporation 
T,  W.  Phillips  Gas  and  Oil  Company 
UGI  Corporation 
Union  Gas  System,  Inc.  (KS) 
Uninn  Gas  System,  Inc.  (OK) 
Union  Light.  Meat  &  Power  Company  (KY) 
Virginia  Electric  &  Power  Company 
Washington  Gas  Light  Company  (DC) 
Washington  Gas  Light  Company  (MD) 
Washington  Gas  Light  Company  (VA) 


Washington  Natural  Gas  Company 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (WA) 
West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Wisconsin  Fuel  &  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  &  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  (WI) 
Publicly-Owned 
Citizens  Gas  &  Coke  Utility  (I.\) 
City  of  Richmond.  Virginia,  Department  of 

Public  Utilities  (VA) 
City  Public  Service  Board  (San  Antonio) 

(TX) 
Colorado  Springs  Department  of  Public 

Utilities  (CO). 
Long  Beach  Gas  Department  (CA) 
Memphis  Light.  Gas  &  Water  Division  (TN) 
Metropolitan  Utilities  District  of  Omaha 

(NE) 
Philadelphia  Gas  Works  (PA) 
Springfield  City  Utilities  (MO) 
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adherence  to  the  requirements  of  this  Act  in 
implementing  and  enforcing  the  Act, 
pdrticuiarly  in  the  review  of  new  sources  and 
in  enforcement  of  the  Act;  and 

(C)  To  provide  a  mechanism  for  identifying 
and  standardizing  inconsistent  or  varying 
criteria,  procedures,  and  policies  being 


the  proposal  was  too  elaborate  and 
inflexible.  Most  commenters  agreed  that 
the  major  role  of  the  regulations  should 
be  to  identify  inconsistencies  and 
resolve  them  as  quickly  as  possible. 
Major  consistency  problems  identified 

lnijr>K;oH  mnrlplino  nrartir.PS.  nfiM/  SOUrcS 
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niechanisms  for  regulations  issued  after 
August  6, 1977.  Any  inconsistencies 
fostciod  by  regulations  issued  prior  to 
th(!  effective  date  of  these  regulations 
can  be  resolved  through  existing 
mechanisms.  Also,  retroactive  action 


should  be  effective  in  assuring 
consistency. 

3.  Section  56.6  of  the  proposed 
regulations  "Dissemination  of  policy  and 
guidance,"  required  a  comprehensive 
information  system  to  be  implemented 


performance  evaluation  requirements 
together  with  other  program  reviews  are 
substituted  for  the  separate  State 
agency  audit  originally  proposed  in 
§56.8.  The  105  grant  requirements  (40 
CFR  35,  Subpart  B,  Program  Grants) 
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Regional  Consistency 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  This  final  rulemaking  sets 
forth  Regional  Consistency  regulations 
which  were  proposed  on  March  9, 1979 
(44  FR  27558).  EPA  is  required  to 
promulgate  regulations  for  this  purpose 
under  Section  301(a)(2)  of  the  Clean  Air 
Act  (Act).  The  intended  effect  of  this 
action  is  to  assure  fair  and  consistent 
application  of  rules,  regulations  and 
policy  throughout  the  country  by 
assuring  that  the  actions  of  each 
individual  EPA  Regional  Office  is 
consistent  with  one  another  and 
national  policy. 

DATES:  These  regulations  take  effect 
February  23, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ted  Creekmore,  Standards 
Implementation  Branch,  Control 
Programs  Development  Division  (MD- 
15),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  N.C. 
27711  (919-541-5437). 
Availability  of  Related  Information: 
A  docket  (No.  OAQPS  79-11)  containing 
all  supporting  information  used  by  EPA 
in  developing  the  regulations  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1,  Waterside  Mall.  401  M 
Street.  SW..  Washington,  D.C.  20460. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  9, 1979  (44  FR  13043],  EPA 
proposed  regulations  for  Regional 
Consistency.  These  regulations  were 
required  under  SSclion  301(a)(2)  of  the 
Act  as  Hmended  on  August  7, 1977. 
Section  301(a)(2)  reads  in  part  as 
follows: 

(2)  Not  later  than  one  year  after  the  date  of 
enactment  of  this  paragraph,  the 
Administrator  shall  promulgate  regulations 
establishing  general  applicable  procedures 
and  policies  for  Regional  Offices  and 
employees  (including  the  Regional 
Administrator)  to  follow.  '   *   '  Such 
regulations  shall  be  designed — 

(A)  To  assure  fairness  and  uniformity  in 
the  criteria,  procedures,  and  policies  applied 
by  the  various  Regions  in  implementing  and 
enforcing  the  Act: 

(B)  To  assure  at  least  an  adequate  quality 
audit  of  each  Stale's  performance  and 


adherence  to  the  requirements  of  this  Act  in 
implementing  and  enforcing  the  Act, 
particularly  in  the  review  of  new  sources  and 
in  enforcement  of  the  Act;  and 

(C)  To  provide  a  mechanism  for  identifying 
and  standardizing  inconsistent  or  varying 
criteria,  procedures,  and  policies  being 
employed  by  such  officers  and  employees  in 
implementing  and  enforcing  the  Act. 

The  proposed  regulations  consisted  of 
the  following  major  provisions: 

1.  A  provision  requiring  EPA  to 
include  in  rules,  regulations  and 
program  directives  a  mechanism  for 
assuring  consistency  of  application 
among  the  Regional  Offices.  This 
provision  applied  to  rules,  regulations, 
and  program  directives  that  EPA  issued 
after  August  6, 1977. 

2.  A  provision  requiring  the  Regional 
Offices  to  follow  those  mechanisms. 

3.  A  provision  requiring  the  Regional 
Offices  to  obtain  Headquarters 
concurrence  on  significant 
interpretations  of  the  Act  or  rules, 
regulations,  or  program  directives. 

4.  Revised  procedures  for  timely  and 
more  comprehensive  distribution  of 
policy  and  guidance. 

5.  Provisions  for  annual  audits  of  the 
performance  of  EPA  Regional  Offices 
and  State  and  local  agencies  in 
implementing  and  enforcing  the  Act. 

Since  the  proposal,  EPA  has 
reevaluated  its  approach  to  the  Regional 
Consistency  requirements.  The  major 
aim  in  this  reevaluation  was  to  reduce 
resources  necessary  to  implement  the 
requirements  by  inaking  use  of  existing 
consistency  mechanisms  whenever 
possible.  As  a  result,  the  regulations 
promulgated  below  are  altered  to  reduce 
the  resources  needed  to  implement 
consistency  programs.  The  alterations 
do  not  affect  the  thrust  of  the  Regional 
Consistency  regulations  as  proposed; 
that  is.  the  regulations  being 
promulgated  today  still  focus  attention 
on  identifying,  preventing,  and  resolving 
regional  inconsistencies. 

The  regulations  being  promulgated 
result  in  an  expansion  of  existing 
mechanisms  to  acco.mplish  the  same 
purposes  as  the  regulations  originally 
proposed.  The  mechanisms  utilized  to 
promote  regional  consistency  will 
include  Headquarters  overview  of 
specific  regional  piogram  activities, 
periodic  EPA  interregional  meetings, 
and  special  reviews  of  controversial 
Stale  Implementation  Plan  (SIP) 
revisions.  The  Slate  grant  performance 
evalu.itions  will  assure  an  adequate 
review  of  the  Slates  iidherence  to  the 
requirements  of  the  Act. 

Support  for  these  types  of  revisions 
came  from  the  pulilic  comments  on  the 
proposed  regulations.  Of  the  eighteen 
public  comments  received,  four  felt  that 


the  proposal  was  too  elaborate  and 
inflexible.  Most  commenters  agreed  that 
the  major  role  of  the  regulations  should 
be  to  identify  inconsistencies  and 
resolve  them  as  quickly  as  possible. 
Major  consistency  problems  identified 
involved  modeling  practices,  new  source 
reviews,  and  control  strategy  approvals 
for  SIPs.  These  problems  can  be 
identified  and  resolved  without 
resorting  to  the  involved  administrative 
procedures  contained  in  the  proposal. 

Differences  Between  the  Final  Rule  and 
Proposal 

1.  Section  56.4  of  the  proposal, 
"Mechanisms  for  fairness  and 
uniformity — Responsibilities  of 
Headquarters  employees."  proposed  to 
require  EPA  to  include  in  rules, 
regulations,  and  program  directives  a 
mechanism  for  assuring  consistency  of 
application  among  the  Regional  Offices. 
In  addition,  this  section  applied  to  all 
rules,  regulations  and  program 
directives  that  EPA  issued  after  August 
6. 1977.  The  promulgated  regulations 
below  limit  the  applicability  of  §  56.4  to 
rules  and  regulations  under  Parts  51  and 
58*  proposed  or  promulgated  after  the 
effective  date  of  these  regulations. 
Emphasis  will  be  placed  on  SIP  issues. 
Mechanisms  are  not  required  for  New 
Source  Performance  Standards  (NSPS) 
or  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS). 
Regulations  for  NSPS  and  NESHAPS  are 
very  detailed  and  involve  extensive 
support  documentation.  They  apply  to 
specific  source  categories.  In  addition, 
initial  implementation  of  these 
standards  is  coordinated  closely  with 
Headquarters.  Headquarters 
periodically  compiles  a  summary  of 
problems  associated  with  the  initial 
implemenation  and  makes  the 
summaries  available  to  the  Regional 
Offices  for  their  guidance.  Conversely. 
SIP  related  requirements  are  general 
and  cover  a  wide  range  of  actions.  For 
example.  SIP  control  strategy 
development  encompasses  several 
pollutants  and  hundreds  of  distinct 
sources. 

Mechanisms  are  not  required  for 
program  directives  because  they  are 
themselves  mechanisms  EPA  uses  to 
foster  consistent  policy  applications. 
Thus,  EPA  considers  it  redundant  to 
require  program  directives  to  contain 
consistency  mechanisms  and  that 
provision  of  the  proposed  regulation  has 
been  eliminated.  The  Administrator  also 
eliminated  the  proposal  requirement 
that  EPA  retroactively  develop 
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mechanisms  for  regulations  issued  after 
August  6, 1977.  Any  inconsistencies 
fostered  by  regulations  issued  prior  to 
the  effective  date  of  these  regulations 
can  be  resolved  through  existing 
mechanisms.  Also,  retroactive  action 
would  require  a  major  effort  at  a  time 
when  EPA  resources  are  already  heavily 
committed. 

EP.A  has  eliminated  the  requirement 
proposed  in  Section  56.4  that  negative 
declarations  be  included  with  relevant 
rulemaking.  The  regulation  now 
provides  that  negative  declarations  be 
included  in  the  supporting 
documentation  or  in  the  docket.  Entering 
negative  declarations  in  the  docket  will 
liclter  preserve  the  record  explaining 
why  EPA  found  it  unnecesssary  to 
provide  mechanisms  to  ensure 
consistent  application  of  some 
regulations. 

2.  Section  56.5  of  the  proposed 
regulation.  "Mechanisms  for  fairness 
.ind  uniformity — Responsibilities  of 
Regional  Office  employees,"  required  " 
the  Rfj^ional  Offices  to  obt&in  written 
lleadquiirters  concjrrence  on  significant 
inlerprs-taiions  of  the  Act  or  rules, 
u'gulalions  or  program  directives.  The 
regulations  promulgated  below  requi.'-e 
only  Ih.it  the  Regional  Offices  "seek 
(  uni  unencr  from  the  appropriate  EPA 
t  li.adqiuirters  office  on  Big.iificant 
inlerpretations  of  the  Act."  For  example, 
the  Regional  Offices  would  typically 
seek  concurrence  on  issues  involving  the 
tolloiving  topics  from  the  Headquarters 
office  indicated: 

a.  Legal  Issues — Office  of  General 
("ounsci.  Associate  General  Counsel, 
.'\ii.  Noise,  and  Radiation  Division. 
Washington.  D.C. 

b.  Enforcement  Issues. 

I.  Stationary  Sources — Director, 
13i\  ision  of  Stationary  Source 
F.n forcemeat,  Washington,  D.C. 

ii.  Mobile  Sources — Director,  Field 
Operations  and  Support  Division, 
\\  a.shington,  D.C. 

c.  Stale  Implementation  Plans. 
i.  General  Guidance — Director, 

Control  Progams  Development  Division, 
Research  Triangle  Park,  N.C. 

ii.  Transportation  Plans — Director, 
Offic:e  of  Transportation  and  Land  Use 
Planning.  Washington,  D.C. 

iii.  Inspection/Maintenance — Director, 
l!niission  Control  Technology  Division, 
Ann  Arbor,  Michigan. 

This  is  not  meant  to  affect  those 
specifit;  situations  where  EPA  presently 
recjuires  concurrence,  or  may  find  it 
iK^cessary  'o  require  concurrence  in  the 
future.  1  he  revised  requirement  is  not  as 
burdfmsome  as  the  original  proposal  and 
is  not  as  likely  to  unnecessarily  delay 
Regional  Offices  in  taking  action,  yet 


should  be  effective  in  assuring 
consistency. 

3.  Section  56.6  of  the  proposed 
regulations  "Dissemination  of  policy  and 
guidance,"  required  a  comprehensive 
information  system  to  be  implemented 
by  the  Assistant  Administrator  for  Air, 
Noise,  and  Radiation.  The  regulations 
below  decentralize  the  dissemination  of 
policy  and  guidance  to  several  program 
offices  and  reduce  the  number  of 
summaries,  etc.  needed.  Program  offices 
must  compile  documents  containing 
relevant  EPA  program  directives  and 
guidance  and  make  them  available  to 
the  public.  The  program  offices  must 
also  update  the  compilations.  The 
revised  §  .56.6  significantly  reduces  the 
resources  required  to  implement  the 
proposed  regulations  while  providing 
essentially  similar  guidance 
dissemination  programs.  While  these 
regulations  require  a  less  complex 
dissemination  system  than  originally 
proposed.  EPA  policy  and  guidance  will 
b(;  much  more  available  to  the  State  and 
local  agencies  and  to  the  public  than  it 
is  at  prr:S(!nt. 

4.  Section  56.7  of  the  proposed 
regulation.  Regional  Office  audits,  has 
been  deleied.  EPA  feels  that  there  are  a 
number  of  alternative  ways  to  promote 
regional  consistency  including 
Herjdquarter's  review  of  specific 
regional  programs,  special  review  of 
controversial  SIP  actions,  regular 
interregional  meetings,  and  guidance 
liissemination  from  Headquarters.  No 
audit  manuals  or  annual  audits  will  be 
necessary  to  carry  out  these  regulations. 
EPA's  existing  normal/speci-3l  action 
classification  system  provides  special 
review  of  controversial  SIPs.  Where 
consistency  issues  are  involved,  the  SIP 
revision  will  be  classified  as  special 
action.  This  means  that  the  revision 
vndeigoes  a  more  detailed  evaluation  by 
the  various  EPA  program  and  staff 
offices  than  do  normal  actions.  In 
addition.  EPA  schedules  regular 
interregional  meetings  which  serve  as  a 
foni.m  to  resolve  major  inconsistencies. 
Finally,  the  ( leadquarte.'^  guidance  ^-' 
dissemination  program  will  make  policy 
and  guidance  material  more  widely  and 
immediately  available  to  the  States  and 
local  agencies  that  are  to-implement 
many  of  the  policies  EPA  originates. 
Thus,  formalized,  existing  m.echanisms. 
together  with  an  expanded  policy 
guidance  system  and  Headquarters 
overview,  can  be  used  to  achieve  the 
same  goals  as  the  Regional  Office  audit 
with  much  less  resource  expenditure. 

5.  Section  56.8  of  the  proposed 
regulations.  State  and  local  agency 
performance  audits,  has  been  rewritten. 
The  existing  Section  105  grant 


performance  evaluation  requirements 
together  with  other  program  reviews  are 
substituted  for  the  separate  State 
agency  audit  originally  proposed  in 
§56.8.  The  105  grant  requirements  (40 
CFR  35,  Subpart  B,  Program  Grants] 
provide  for  air  program  assistance 
grants  for  prevention  and  control  of  air 
pollution  at  the  State,  interstate,  or  local 
level.  For  this  program,  EPA  develops 
major  program  elements  and  outputs 
through  the  Zero  Based  Budget  (ZBB) 
process.  The  ZBB  process  is  also  used  to 
develop  performance  guidance  which 
determines  the  programs  EPA  will 
emphasize  in  grant  assistance.  The  grant 
procedures  require  EPA  Regional 
Administrators  to  prepare  an  annual 
Agency  evaluation  report  which 
describes  program  performance  of  the 
grantees  for  the  previous  year.  Where 
appropriate,  the  report  contains 
recommendations  for  upgrading  current 
agency  operations  and  provides 
guidance  for  development  of  upcoming 
grant  applications.  The  regulations 
promulgated  today  require  EPA 
Regional  Administrators  to  notify  the 
public  of  the  availability  of  the 
evaluation  report  through  a  Federal 
Register  notice.  Heretofore,  EPA,  while 
informally  carrying  out  the  grant 
regulations,  has  not  always  prepared  a 
formal  report  of  its  evaluations,  or  if  so. 
has  not  deliberately  made  the  report 
available  to  the  public.  Under  the 
regulations  promulgated  today,  EPA  will 
formalize  the  reports  prepared  under  the 
grant  procedures  to  satifsfy  the  intent  of 
Congress  for  an  audit  of  State  agency 
performance. 

The  regulation  promulgated  below 
appears  as  a  new  Part  56  of  Title  40, 
Chapter  I,  Subchapter  C.  In  summary, 
the  regulation's  main  features  are  as 
follows: 

1.  A  provision  requiring  EPA  to 
include  in  rules  and  regulations  related 
to  Parts  51  and  58,  a  mechanism  for 
assuring  consistency  of  application 
among  the  Regional  Offices. 

2.  A  provision  requiring  the  Regional 
Offices  to  follow  those  mechanisms. 

3.  A  provision  requiring  the  Regional 
Offices  to  consult  with  appropriate  EPA 
Headquarters  offices  on  significant 
interpretations  of  the  Act  or  rules, 
regulations,  or  program  directives. 

4.  Revised  procedures  for  timely  and 
more  comprehensive  distribution  of 
policy  and  guidance. 

5.  Provisions  for  annual  evaluations  of 
the  performance  of  State  and  local 
agencies  through  the  existing  105  grant 
evaluation  mechanism. 

Public  Comments 

During  the  period  March  9, 1979  to 
June  20. 1979,  EPA  received  18  letters 


I 
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addressing  the  proposed  regulations. 
EPA  held  a  public  hearing  in 
Washington.  D.C,  on  May  21, 1979,  but 
no  comments  were  presented.  The 
sources  of  the  written  comments  were 
as  follows: 


replace  the  new  mechanisms  required  in 
the  proposal  with  existing  mechanisms 
such  as  State  105  grant  evaluations, 
guidance  dissemination,  review  of 
controversial  SIPs,  and  special  program 
evaluations  as  deemed  necessary  by 


Response:  The  reviews  required  by  the 
program  grant  requirements  referenced 
in  §  56.7  will  be  repeated  annually,  and 
they  should  assure  consistency  over  the 
long  term.  In  addition,  EPA  schedules 
regular  interregional  meetings  to  discuss 


opinions  to  the  regulatory  agency 
concerning  such  determinations. 

For  the  States  where  EPA  implements 
tl'.eir  new  source  review  programs, 
§  52.21(r),  "Prevention  of  Significant 
Deterioration  of  Air  Quality,"  provides 
for  public  access  to  permit  aDolications. 


The  report  from  that  workshop  will  be 
available  from  the  Regional  Offices  in 
the  summer  of  1980.  More  workshops 
are  being  planned  so  that  eventually  all 
the  problem  areas  identified  can  be 
resolved. 
EPA  Dublished  notice  of  an  action. 


numbers  and  locations  for  NAMS  in  the 
major  population  areas  of  the  country 
and  requires  a  more  frequent  data 
reporting  interval.  The  concept  of  NAMS 
is  designed  to  provide  data  for  national 
policy  analysis/trends  and  for  reporting 
Jo  the  niiblir  nn  mainr  mpfrnnnlitan 
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addressing  the  proposed  regulations. 
EPA  held  a  public  hearing  in 
Washington.  D.C.,  on  May  21, 1979,  but 
no  comments  were  presented.  The 
sources  of  the  written  comments  were 
as  follows: 


Source 

Stale  aif  pcHulion  control  agencies -.. 

Regional  air  pollution  control  agencies.... 

Counties. 

Pt,blic  utilities 

iPOustres  

Tidde  association  (organic  chemicals) 

Consul'anI — 

Total 


Number 


Some  commenters  felt  the  regulation 
would  restrict  Regional  flexibility  and 
adversely  affect  EPA's  responsiveness 
to  Regional  concerns  and  local 
problems.  Other  commenters  felt  that 
the  regulations  should  include  specific 
measures  to  assure  consistency  and  not 
depend  on  the  audit  manuals  for  these 
requirements.  The  industrial 
commenters  (utilities,  trade  association, 
consultant)  were  concerned  more  with 
the  flexibility  issue,  while  the  State  and 
Regional  air  pollution  control  agencies 
were  divided  in  their  opinion. 

The  discussion  of  the  public 
comments  has  been  broken  into  seven 
categories.  The  first  category  discusses 
comments  on  and  changes  in  the  overall 
concept  of  the  regulations.  The  next  six 
categories  discuss  comments  on  and 
changes  in  individual  sections  of  the 
regulations. 

1.  Comnnents  on  the  Overall  Concept  of 
the  Regulations 

1.1  Comment:  Several  commenters 
expressed  fear  that  the  regulations  were 
too  elaborate,  and  would  restrict 
Regional  flexibility.  They  felt  that 
Regional  Administrators  should  have 
the  latitude  to  use  their  experience  and 
judgment  under  broad  guidelines  and 
pel  formance  criteria.  One  commenter 
was  particularly  concerned  about  the 
provisi'.ins  in  Section  56.5  which  requires 
a  responsible  Regional  official  to  seek 
concurrence  on  interpretations  of  the 
Act  when  such  interpretations  may 
result  in  inconsistent  application.  The 
commenter  felt  that  current  Regional 
Office  responsiveness,  accessibility,  and 
independence  to  react  quickly  to  local 
problems  would  be  sacrificed  if 
Regional  Office  employees  must  obtain 
written  concurrence  from  Headquarters 
on  frequent  occasions. 

Response:  As  discussed  previously, 
EPA  is  sensitive  to  these  issues  and  the 
regulations  below  simplify  the  proposed 
consistency  requirements  to  reduce  cost 
and  increase  Regional  flexibility.  They 


replace  the  new  mechanisms  required  in 
the  proposal  with  existing  mechanisms 
such  as  State  105  grant  evaluations, 
guidance  dissemination,  review  of 
controversial  SIPs.  and  special  program 
evaluations  as  deemed  necessary  by 
Headquarters.  In  addition.  §  56.5  has 
been  revised  to  require  that  the 
responsible  Regional  official  no  longer 
needs  such  written  concurrence  but 
shall  "seek  concurreTice  from  the 
appropriate  EPA  Headquarters  office" 
on  interpretations  of  the  Act  potentially 
involving  consistency  problems. 

1.2  Comment:  One  commenter  felt  that 
the  proposed  regulation  included  limited 
reference  to  workshops  in  Denver. 
Atlanta.  Dallas,  and  Boston,  even 
though  the  preamble  states  that  they 
were  developed  largely  from  suggestions 
developed  at  the  public  workshop. 

Response:  EPA  held  the  workshops  to 
obtain  a  broad  spectrum  of  public 
comment  on  the  direction  the  Regional 
Consistency  regulations  should  lake. 
Issues  1-15  of  the  preamble  to  the 
proposal  discuss  the  major  issues  raised 
in  workshops  and  not  incorporated  into 
the  proposed  regulations. 

1.3  Comment:  Another  commenter  felt 
that  EPA  brushes  aside  timely 
consideration  of  organizational 
differences  as  a  source  of  inconsistency 
from  one  Region  to  another.  The 
inability  of  one  Region  to  deal  with 
another  because  of  differing 
organizational  structure  is  a  major 
barrier. 

Response:  EPA  has  regular 
interregional  meetings  of  policy  level 
managers.  A  major  purpose  of  these 
meetings  is  to  identify  and  resolve 
Regional  inconsistencies.  As  a  result  of 
the  regulations  promulgated  today,  more 
emphasis  will  be  placed  on  consistency 
problems.  The  Agency  has  also 
established  staff  offices  which 
specialize  in  Headquarters — Regional 
Office  relations.  The  Office  of  Regional 
Programs  under  the  Office  of  Air  Quality 
Planning  and  Standards  in  Durham. 
North  Carolina,  is  an  example.  It 
identifies  potential  consistency 
problems  with  emphasis  on  Regional 
Office  implementation  of  Headquarters' 
guidance.  Another  example  is  the  Office 
of  Regional  Liaison  in  Washington,  D.C.. 
vjhich  de.jls  with  Regional/ 
Headquarters  issues  and  is  in  the  Office 
of  the  Administrator. 

1.4  Comment:  One  commenter  felt  that 
such  consideration  of  fairness  and 
uniformity  or  flexibility/consistency  at 
the  time  of  rulemaking  as  required  by 
§  36.4.  is  appropriate,  but  was  concerned 
about  provisions  for  such  consideration 
as  may  be  needed  at  later  dates  as  the 
programs  are  beint;  impiomentcd. 


Response:  The  reviews  required  by  the 
program  grant  requirements  referenced 
in  §  56.7  will  be  repeated  annually,  and 
they  should  assure  consistency  over  the 
long  term.  In  addition,  EPA  schedules 
regular  interregional  meetings  to  discuss 
current  issues.  Where  problems  arise 
that  cannot  be  resolved  through  these 
meetings,  Headquarters  develops 
guidance  as  necessary. 

1.5  Comment:  The  preamble  of  the 
proposal  put  forth  an  example 
mechanism  for  assuring  consistency  of 
regulatory  application,  The  example 
referred  to  EPA's  regulations  for 
prevention  of  significant  deterioration. 
In  the  PSD  regulation  (43  FR  26380).  EPA 
has  established  a  national  clearinghouse 
to  assist  the  Regions  and  States  in 
determining  what  constitutes  Best 
Available  Control  Technology  (BACT) 
or  Lowest  Achievable  Emission  Rates 
(LAER).  One  commenter  felt  that  the 
clearinghouse  idea  would  lead  to  EPA 
collecting  control  information  from 
various  sources  and  imposing  the  most 
stringent  measure  that  one  particular 
source  might  meet  across  the  board. 
Another  commenter  felt  that  the 
clearinghouse  idea  circumvented  the 
Clean  Air  Act  by  determining  BACT  and 
LAER  with  no  provision  for  public 
comment. 

Response:  EPA  intends  that  BACT 
and  LAER  determinations  be  made  on  a 
case-by-case  basis.  Thus,  the  various 
reviewing  agencies  will  always  consider 
Individual  situations  in  applying  BACT 
and  LAER.  In  addition,  EPA  is 
distributing  a  guidance  document  to 
assist  reviewing  agencies  in 
implementing  these  requirements. 

EPA  feels  that  adequate  opportunities 
for  public  comment  have  been  provided 
in  establishing  BACT  and  LAER.  The 
regulations  in  each  State  making 
reviews  for  BACT  and  LAER  have  been 
subject  to  pubhc  comment.  EPA  requires 
under  §  51.18(h).  "Review  of  New 
Sources  and  Modifications,"  that  States 
obtain  public  comment  on  permit 
applications  for  major  new  sources  or 
modifications.  The  public  can  then 
comment  on  any  LAER  determinations 
therein.  In  addition,  under  §51.24(r), 
"Prevention  of  Significant  Deterioration 
of  Air  Quality  ,"  those  States  granting 
prevention  of  significant  deteriora'ion 
permits  are  required  to  make  available 
to  the  public  information  on  permit 
applications  from  major  sources.  Sar.h 
information  would  allow  the  public  to 
comment  on  any  BACT  determinations 
therein.  Finally,  the  party  most  affected 
and  interested  in  BACT  and  LAER 
determinations,  the  source  itself,  has 
ample  opportunity  to  express  its 


opinions  to  the  regulatory  agency 
(Hmcerning  such  determinations. 

For  the  States  where  EPA  implements 
llieir  new  source  review  programs. 
§  52.21  (r),  "Prevention  of  Significant 
Deterioration  of  Air  Quality."  provides 
fur  public  access  to  permit  applications. 

1.6  Comment:  One  commenter  felt  that 
a  liasic  reason  for  inconsistencies  was 
that  the  Act  allowed  States  to  establish 
standards  more  stringent  than  the 
naticmal  ambient  air  quality  standards. 

Rusponse:  This  comment  was 
discussed  in  issue  number  11  of  the 
preamble  to  the  proposal.  EPA's  reply 
remains  the  same:  the  Act  allows  State 
discretion.  These  regulations  will  help 
insure  that  departures  by  the  States 
represent  conscious  decisions  and  will 
help  eliminate  unintended 
inconsistencies. 

1.7  Comment:  One  commenter  focused 
on  possible  inconsistencies  in  EPA's 
implementation  of  the  air  quality 
standards  and  PSD  requirements.  His 
comments  were  as  follows: 

1.7.1  EPA  modeling  guidance  does  not 
provide  for  regional  consistency.  Certain 
nodels,  such  as  RAM  and  CRSTER  have 
been  applied  in  similar  situations  with 
diffi  rent  results  in  different  Regions. 
This  application  has  resulted  in  more 
stringent  regulations  in  one  Region  than 
another. 

1.7.2  A  uniform  averaging  period  for 
(.iiforccnienl  of  emission  limitations 
should  be  established. 

1.7.3  The  ambient  air  quality 
standards  should  be  enforced  uniformly 
in  all  Regions  of  the  country.  The  PSD 
increment  should  not  be  applied  to 
existing  sources  in  place  of  the  ambient 
sliindards. 

1.7.4  All  changes  in  EPA  procedures 
which  rtisult  from  the  consistency 
rulemaking  should  be  applied  to  nf!w 
analysis  and  applications  only.  A  cutoff 
date  consistent  with  the  regulation 
iiiiplt mentation  should  be  specified  well 
ill  ,1'lviince  in  order  that  diffusion 
analysis  ciiriently  in  progess  woi:!d  not 
lit!  invalidated. 

Hes;):ji!sc:  With  regard  to  the  problem 
discussed  in  1.7.1.  EPA  is  addressing 
interpretation  and  application  of  models 
through  workshops  with  the  Regional 
Offices.  EPA  invited  modeling  experts 
from  State  and  local  agencies, 
universities,  and  other  organizations  to 
attend  these  workshops.  The  first  such 
workshops  were  held  in  late  1978.  The 
Summary  Report  entitled.  "Regional 
Workshops  on  Air  Quality  Modeling:  A 
Summary  Report."  is  available  through 
the  EPA  Regional  Offices.  Topics 
involving  application  of  models  were 
addressed  and  means  to  improve 
consistency  were  considered.  EPA  held 
a  second  workshop  in  February  1980. 


The  report  from  that  workshop  will  be 
available  from  the  Regional  Offices  in 
the  summer  of  1980.  More  workshops 
are  being  planned  so  that  eventually  all 
the  problem  areas  identified  can  be 
resolved. 

EPA  published  notice  of  an  action, 
entitled  "Regulation  of  Large  Coal-Fired 
Boilers  for  SOj  Emissions."  (45  FR  9994) 
on  February  14. 1980.  The  issue  of 
appropriate  averaging  times  may  be 
examined  in  this  rulemaking. 

As  for  issue  1.7.3.  these  regulations 
will  promote  uniform  enforcement  of 
emission  limitations  developed  to  attain 
ambiiml  air  quality  standards.  The  PSD 
increment  is  only  applied  to  existing 
sources  when  required  by  the  Act  and 
EPA  regulations. 

With  regard  to  the  issue  in  1.7.4.  if 
new  diffusion  analyses/or  applications 
are  developed  in  the  future  which  are 
more  accurate  than  existing  techniques, 
there  is  little  choice  than  to  apply  these 
techniques.  However,  the  development 
of  new  techniques  does  not  itself  require 
that  EPA  reevaluate  all  previous  actions. 

1.8  Comment:  One  commenter 
reiterated  a  comment  made  in  the 
preproposal  meetings  that  EPA's 
monitoring  requirements  do  not  provide 
for  a  consistent  data  base.  The 
commenter  did  not  feel  that  monitoring 
regulations  promulgated  on  May  10. 1979 
(44  Fr  27558).  resolved  this  problem.  The 
commenter  felt  that  rcgicnal  consistency 
will  be  difficult  to  attain  because  the 
existing  regulations  allow  States  to  use 
their  own  mechanisms  to  determine 
attainment,  and  allow  many  areas  to  go 
unclassified  because  of  lack  of 
monitoring  data. 

Response:  The  ambient  air  monitoring, 
data  reporting,  and  surveillance 
regulations  referred  to  above  do  allow 
States  a  certain  amount  of  flexibility 
with  regard  to  monitoring  requirem.ents. 
I  lowever.  tliey  contain  requirements 
which  provide  for  uniform  data  quality 
and  consistency  in  area  coverage 
throughout  the  country.  The  subject 
regulations  require  the  States  to  meet 
certain  criteria  which  consist  of 
approved  monitoring  devices,  quality 
assurance,  instrument  siting 
specifications,  and  sampling  intervals. 
Adherence  to  these  criteria  will  assure 
comparable  data  from  all  monitoring 
stations  of  certain  minimum,  acceptable 
quality.  The  stations  in  the  network  will 
be  termed  State  and  Local  Air 
Monitoring  Stations  (SLAMS).  The 
number  and  location  of  the  SLAMS  will 
bo  jointly  determined  by  the  State  and 
Regional  Office  as  data  needs  dictate. 
The  subject  regulations  require  the 
States  to  designate  certain  of  the 
Sl.AMS  as  National  Air  Monitoring 
Stations  (NAMS).  EPA  specifies  the 


numbers  and  locations  for  NAMS  in  the 
major  population  areas  of  the  country 
and  requires  a  more  frequent  data 
reporting  interval.  The  concept  of  NAMS 
is  designed  to  provide  data  for  national 
policy  analysis/trends  and  for  reporting 
to  the  public  on  major  metropolitan 
areas.  Existing  plans  are  to  establish  the 
following  approximate  number  of  NAMS 
throughout  the  United  States:  particulate 
matter.  636;  sulfur  dioxide.  224:  carbon 
monoxide.  121:  ozone.  208:  nitrogen 
dioxide.  65;  and  lead,  100. 

Both  the  monitoring  criteria  and  the 
.s'AMS  provisions  of  the  regulations  will 
result  in  much  more  consistent  air 
quality  monitoring  and  data  availability 
than  has  occurred  in  the  past.  The  future 
outlook  for  monitoring  is  for  continued 
collection  of  high  quality  data  and 
assessment  of  networks  to  maintain 
their  responsiveness  to  data  needs. 

2.  Comments  on  Section  56.1,  Definitions 

2.1  Comment:  Section  56.1.  "Program 
Directive."  is  defined  to  exclude  "an 
interpretation  or  clarification  of  existing 
rules,  regulations,  or  program 
directives."  One  commenter  was 
concerned  that  under  this  definition,  the 
offset  interpretative  ruling  would  not  be 
covered  by  Regional  Consistency. 

Response:  Inclusion  of  the  word 
"interpretation"  was  confusing  to  some 
persons.  The  intent  was  to  exclude  short 
memos  "clarifying"  policy  or  regulations 
not  major  policy  documents  like  the 
offset  policy  rulings.  To  resolve  this 
problem,  the  entire  exclusion  has  been 
deleted  from  the  definition. 

3.  Comments  on  Section  56.3,  Policy 

3.1  Comment:  One  commenter  was 
concerned  that  the  regulation  does  not 
contain  a  scheme  to  correct 
inconsistencies  once  they  have  been 
identified. 

Response:  Under  §  56.4  each 
appropriate  SIP  related  rule  must 
include  a  mechanism  to  assure  that  the 
regulation  is  implemented  fairly  and 
consistently.  EPA  defines  "mechanism" 
in  §  56.1  as  "an  administrative 
procedure,  guideline,  manual,  or  written 
statement."  The  mechanism  is  intended 
to  help  identify  and  correct 
inconsistencies.  Once  EPA  identifies  the 
problem.  seve»al  methods  are  available 
to  correct  the  inconsistency.  An 
administrative  procedure  such  as  EPA's 
special  action  review  of  SIP  rulemaking 
can  be  an  effective  tool  to  correct 
inconsistencies.  The  appropriate 
Headquarters  review  office  can 
nonconcur  on  the  regulatory  package 
and  ask  the  author  to  revise  it.  Where 
the  issue  is  related  to  inconsistent  use  of 
guidelines,  revision  to  the  appropriate 
guideline  should  correct  inconsistencies. 
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For  example,  consistency  problems  with 
the  use  of  the  RAM  and  CRSTER 
diffusion  models  (see  Section  1.7.1)  have 
been  resolved  by  revising  the 
appropriate  EPA  guideline. 


with  the  actions  of  other  Regional 
Offices  and  review  national  policy. 
Also,  Headquarters  coordinates  closely 
with  the  Regional  Offices  when 
implementing  major  regulations  and 


require  the  States  to  adopt  such  a 
format.  Thus,  permit  consolidation  is 
optional  on  the  part  of  the  States  with 
regard  to  new  source  review  programs. 

7.  Comments  on  56.7,  Regional  Office 
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report  and  procedures,  and  the 
dissemination  of  EPA  policy  guidance.  A 
separate  copy  of  the  notice  will  be  sent 
to  all  State  agencies  and  major  local 
agencies.  These  comments  will  be 
summarized  and  nuhlished  in  the 


particular  program  or  function  as 
described  in  Part  1  of  this  Title. 

§56.2    Scope. 

This  part  covers  actions  taken  by — 
fal  Emolovees  in  EPA  Reeional 


(2)  Are  as  consistent  as  reasonably 
possible  with  the  activities  of  other 
Regional  Offices,  and 

(3)  Comply  with  the  mechanisms 
developed  under  §  56.4  of  this  part. 
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For  example,  consistency  problems  with 
the  use  of  the  RAM  and  CRSTER 
diffusion  models  (see  Section  1.7.1)  have 
been  resolved  by  revising  the 
appropriate  EPA  guideline. 

4.  Comments  on  Section  56.4, 
Mechanisms  for  Fairness  and 
Uniformity— Responsibilities  of 
Headquarters 

4.1  Comment:  One  comnienter  felt  that 
the  regulations  should  specifically  not 
exclude  actions  covered  under  5  U.S.C, 
553  such  as:  "interpretative  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedures  or 
practice,"  or  rules  that  require  no  prior 
notice  because  this  would  be 
"impractical,  unnecessary,  or  contrary 
to  the  public  interest." 

Response:  EPA  feels  that 
interpretative  rules  and  general 
statements  of  policy  normally  serve  as 
consistency  mechanisms  in  themselves. 
That  is.  such  actions  provide  guidance 
in  dealing  with  a  variety  of  issues, 
including  consistency  issues.  Thus, 
requiring  mechanisms  for  these  actions 
is  unnecessary. 

4.2  Comment:  One  commenter  felt  that 
a  negative  determination  under  Section 
56.4(d)  of  the  proposed  regulations 
should  be  reviewable  as  a  Tmal  Agency 
action  under  Section  307  of  the  Act. 

Response:  EPA  believes  that  negative 
determinations  are  not  reviewable  as 
final  Agency  actions. 

4.3  Comment:  One  commenter  felt  that 
an  appeals  board  or  appeals  mechanism 
should  be  established  to  allow  a  non- 
judicial review  of  Regional  Office 
decisions. 

Response:  This  comment  was 
discussed  under  issue  number  8  of  the 
preamble  to  the  March  9, 1979,  proposal. 
EPA  feels  that  establishment  of  an 
appeals  board  would  create  another 
level  of  inview  and  would  be  less 
efficient  than  the  proposed  scheme  in 
minimizing  inconsistencies  among  the 
Regional  Offices. 

5.  Comments  on  Section  56.5, 
Mechanisms  for  Fairness  and 
Uniformity — Responsibilities  of 
Regional  Office  Employees 

5.1  Comment:  One  commenter  felt  that 
§  56.5  should  be  expanded  to  provide 
that  a  copy  of  correspondence  covering 
a  judgment  decision  should  be 
forwarded  to  the  next  higher 
Headquarters  level  for  review 
regardless  of  the  decision. 

Response:  EPA  does  not  have  the 
resources  to  review  all  regional 
correspondence  and  determint-tions 
made  by  the  Regional  Offices.  EPA  does 
hold  periodic  interregional  staff 
meetings  to  famifiarize  regional  people 


with  the  actions  of  other  Regional 
Offices  and  review  national  policy. 
Also,  Headquarters  coordinates  closely 
with  the  Regional  Offices  when 
implementing  major  regulations  and 
requirements. 

52  Comment:  To  ensure  that  the 
consistency  that  is  to  be  achieved 
among  Regions  is  also  consistent  with 
the  law  and  with  Agency  policy,  one 
commenter  felt  that  §  56.5(a)  should  be 
expanded  to  add,  between  "consistent 
with"  and  "the  activities  *  *   *  "  the 
words;  "the  Act  and  Agency  policy  as 
set  forth  in  Agency  rules  and  program 
guidance  documents,  and  with  * 

Response:  EPA  feels  the  comment  has 
merit  and  the  suggested  revision  has 
been  made  in  principle. 

6.  Comments  on  56.6,  Dissemination  of 
Policy  and  Guidance 

6.1  Comment:  One  commenter  felt  that 
provisions  should  be  made  to  insure  that 
affected  industries  and  the  public  are 
provided  with  timely  notice  of  and 
access  to  anychanges  or  revisions  made 
in  EPA  policy. 

Response:  §  56.6(a)  requires 
appropriate  EPA  program  offices  to 
develop  air  programs  policy  and 
guidelines  systems  and  a  procedure  to 
update  them.  Also,  they  must  distribute 
these  materials  to  the  Regional  Offices 
and  State  and  local  agencies,  and  make 
them  available  to  the  public.  This  should 
provide  a  timely  notice  of  any  changes 
in  EPA  policy.  In  addition,  many 
documents,  principally  guidelines,  may 
be  purchased  through  the  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

6.2  Comment:  One  commenter  felt  that 
EPA  should  (1)  include  new  source 
review  decisions  as  part  of  the  air 
program  policy  and  guidance  material  to 
provide  for  ready  comparisons  from 
Stale  to  State,  and  (2)  establi-h  a 
common  perm.it  format  for  all  States. 

Response:  EPA  has  set  up  a 
clearinghouse  for  BACT/LAER 
determinations  and  has  circulated  a 
compilation  of  BACT/LAER 
determinations  in  a  guidance  book.  This 
will  provide  for  ready  comparisons  of 
BACT/LAER  determinations  from  State 
to  State.  Also,  on  May  13, 1980  (45  FR 
33290),  EPA  promulgated  regulations  to 
speed  up  and  simplify  the  process  of 
obtaining  environmental  permits 
through  "permit  consolidation."  A  key 
aspect  of  this  effort  is  the  use  of  a 
simplified  form  to  apply  for  permits 
under  a  number  of  diiferent  EPA 
programs.  However,  many  States 
operate  new  source  review  programs 
within  the  framework  of  approved  SIPs. 
While  EPA  supports  a  common  permit 
format,  the  Clean  Air  Act  does  not 


require  the  States  to  adopt  such  a 
format.  Thus,  permit  consolidation  is 
optional  on  the  part  of  the  States  with 
regard  to  new  source  review  programs. 

7.  Comments  on  56.7,  Regional  Office 
Audits  and  56.8,  State  and  Local  Agency 
Performance  Audits 

Most  of  the  comments  on  §  §  56.7  and 
56.8  centered  around  issues  such  as:  (1) 
the  administrative  requirements  are  too 
elaborate  and  detailed.  (2)  the  yearly 
audits  were  too  frequent,  (3)  public 
comment  should  be  allowed  on  the  draft 
audit  reports,  and  (4)  non-EPA 
employees  should  be  allowed  on  the 
EPA  audit  teams  and  advisory 
committees.  As  discussed  under  the 
Background  section.  EPA  agrees  that  the 
proposed  §§  56.7  and  56.8  requirements 
are  too  elaborate  and  detailed. 

The  regulations  promulgated  today 
delete  §  56.7  and  substitute  the  Section 
105  grant  evaluation  mechanisms  for  the 
system  of  State  audits  originally 
proposed  under  §  56.8  The  development 
of  audit  manuals  and  audit  reports  as 
envisioned  in  the  proposal  are  too 
resource  intensive.  As  explained  in  the 
Background  section  of  the  preamble, 
regional  inconsistencies  can  be 
adequately  identified  by  formalizing 
existing  mechanisms  without  a  major 
new  administrative  effort. 

Environmental,  Economic,  and  Energy 
Impact  Assessments 

EPA  has  classified  this  regulation  as  a 
"significant-routine"  action  in 
accordance  with  guidance  contained  in 
the  May  29, 1979,  Federal  Register, 
"Improving  Environmental  Regulations: 
Final  Report  Implementing  E.0. 12944," 
(44  FR  30988).  Thus,  EPA  has  prepared 
no  environmental,  economic,  or  energy 
impact  assessments.  The  regulations 
should  result  in  more  consistent 
applicafion  throughout  the  country  of  air 
pollufion  control  requirements.  They 
will  tend  to  preclude  economic 
inequities  because  of  varying 
interpretations  of  the  Act's 
requirements.  There  will  be  no 
discernible  energy  impact. 

Plan  to  Evaluate  the  Effectiveness  of 
Regional  Consistency  Regulations 

Secfion  2(d)(8)  of  Execufive  Order 
12044  requires  that  each  new  significant 
regulation  have  a  plan  to  evaluate  its 
effecfiveness.  Approximately  two  years 
from  the  date  of  promulgation,  EPA  will 
place  a  notice  in  the  Federal  Register 
soliciting  public  comm.ent  on 
implementation  of  the  regional 
consistency  regulations.  The  States  and 
local  agencies  and  the  public  will  be 
asked  to  comment  on  the  fairness  and 
uniformity  mechanisms,  grant  audit 


report  and  procedures,  and  the 
dissemination  of  EPA  policy  guidance.  A 
separate  copy  of  the  notice  will  be  sent 
to  all  State  agencies  and  major  local 
agencies.  These  comments  will  be 
summarized  and  published  in  the 
Federal  Register.  A  copy  of  the 
evaluation  plan  is  available  in  the 
docket  (OAQPS  79-11). 

Dated:  December  18, 1980. 
Douglas  M.  Costle, 

Administrator. 

EPA  amends  Title  40.  Chapter  I. 
Subchapter  C,  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  56  as 
follows: 

PART  56— REGIONAL  CONSISTENCY 

Sec. 

56.1  Definitions. 

56.2  Scope. 

56.3  Policy. 

56.4  Mechanisms  for  fairness  and 
uniformity — Responsibilities  of 
Headquarters  employees. 

56.5  Mechanisms  for  fairness  and 
uniformity — Responsibilities  of  Regional 
Office  employees. 

56.6  Dissemination  of  policy  and  guidance. 

56.7  State  agency  performance  audits. 
Authority:  Section  301(a)(2)  of  the  Clean 

Air  Act  as  amended  (42  USC  7601). 

§  56.1    Definitions. 

As  used  in  this  part,  all  terms  not 
defined  herein  have  the  meaning  given 
them  in  the  Clean  Air  Act. 

"Act"  means  the  Clean  Air  Act  as 
amended  (42  USC  7401  et  seq.). 

"Administrator,"  "Deputy 
Administrator,"  "Assistant 
Administrator."  "General  Counsel." 
Associate  General  Counsel."  "Deputy 
Assistant  Administrator,"  "Regional 
Administrator."  "Headquarters,"  "Staff 
Office."  "Operational  Office."  and 
"Regional  Office"  are  described  in  Part  1 
of  this  Title. 

"Mechanism"  means  an 
administrative  procedure,  guideline, 
manual,  or  written  statement. 

"Program  directive"  means  any  formal 
written  statement  by  the  Administrator, 
the  Deputy  Administrator,  the  Assistant 
Administrator,  a  Staff  Office  Director, 
the  General  Counsel,  a  Deputy  Assistant 
Administrator,  an  Associate  General 
Counsel,  or  a  division  Director  of  an 
Operational  Office  that  is  intended  to 
guide  or  direct  Regional  Offices  in  the 
implementation  or  enforcement  of  the 
provisions  of  the  Act. 

"Responsible  official"  means  the  EPA 
Administrator  or  any  EPA  employee 
who  is  accountable  to  the  Administrator 
for  carrying  out  a  power  or  duty 
delegated  under  Section  301(a)(1)  of  the 
Act,  or  is  accountable  in  accordance 
with  EPA's  formal  organization  for  a 


particular  program  or  function  as 
described  in  Part  1  of  this  Title. 

§56.2    Scope. 

This  part  covers  actions  taken  by — 

(a)  Employees  in  EPA  Regional 
Offices,  including  Regional 
Administrators,  in  carrying  out  powers 
and  duties  delegated  by  the 
Administrator  under  Section  301(a)(1)  of 
the  Act;  and 

(b)  EPA  employees  in  Headquarters  to 
the  extent  that  they  are  responsible  for 
developing  the  procedures  to  be 
employed  or  policies  to  be  followed  by 
Regional  Offices  in  implementing  and 
enforcing  the  Act. 

§56.3    Policy. 
It  is  EPA's  policy  to — 

(a)  Assure  fair  and  uniform 
application  by  all  Regional  Offices  of 
the  criteria,  procedures,  and  policies 
employed  in  implementing  and  enforcing 
the  Act: 

(b)  Provide  mechanisms  for 
identifying  and  correcting 
inconsistencies  by  standardizing 
criteria,  procedures,  and  policies  being 
employed  by  Regional  Office  employees 
in  implementing  and  enforcing  the  Act; 

^nd 

(c)  Insure  an  adequate  quality  audit 
for  each  State's  performance  in 
implementing  and  enforcing  the  Act. 

§  56.4    Mechanisms  for  fairness  and 
uniformity— Responsibliities  of 
Headquarters  employees. 

(a)  The  Administrator  shall  include,  as 
necessary,  with  any  rule  or  regulation 
proposed  or  promulgated  under  Parts  51 
and  58  of  this  chapter'  mechanisms  to 
assure  that  the  rule  or  regulation  is 
implemented  and  enforced  fairly  and 
uniformly  by  the  Regional  Offices. 

(b)  The  determination  that  a 
mechanism  requried  under  paragraph  (a) 
of  this  section  is  unnecessary  for  a  rule 
or  regulation  shall  be  explained  in 
writing  by  the  responsible  EPA  official 
and  included  in  the  supporting 
documentation  or  the  relevant  docket. 

§  56.5    Mectianlsms  for  fairness  and 
unHormtty— Responsibilities  of  Regional 
Office  employees. 

(a)  Each  responsible  official  in  a 
Regional  Office,  including  the  Regional 
Administrator,  shall  assure  that  actions 
taken  under  the  Act: 

(1)  Are  carried  out  fairly  and  in  a 
maimer  that  is  consistent  with  the  Act 
and  Agency  policy  as  set  forth  in  the 
Agency  rules  and  program  directives. 


'  Part  51  is  entitled.  "Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans."  Part  58  is  entitled.  "Ambient 
Air  Quality  Surveillance." 


(2)  Are  as  consistent  as  reasonably 
possible  with  the  activities  of  other 
Regional  Offices,  and 

(3)  Comply  with  the  mechanisms 
developed  under  §  56.4  of  this  part. 

(b)  A  responsible  official  in  a  Regional 
Office  shall  seek  concurrence  from  the 
appropriate  EPA  Headquarters  office  on 
any  interpretation  of  the  Act,  or  rule, 
regulation,  or  program  directive  when 
such  interpretation  may  result  in 
inconsistent  applicafion  among  the 
Regional  Offices  of  the  Act  or  rule, 
regulation,  or  program  directive. 

(c)  In  reviewing  State  Implementation 
Plans,  the  Regional  Office  shall  follow 
the  provisions  of  the  guideline,  revisions 
to  State  Implementafion  Plans — 
Procedures  for  Approval/Disapproval 
Actions,  OAQPS  No.  1.2-005A,  or 
revision  thereof.  Where  regulatory 
actions  may  involve  inconsistent 
application  of  the  requirements  of  the 
Act,  the  Regional  Offices  shall  classify 
such  actions  as  special  actions. 

§  56.6    Dissemination  of  policy  and 
guidance. 

The  Assistant  Administrators  of  the 
Offices  of  Air,  Noise  and  RadiaUon,  and 
of  Enforcement,  and  the  General 
Counsel  shall  establish  as  expeditiously 
as  practicable,  but  no  later  than  one 
year  after  promulgafion  of  this  part, 
systems  to  disseminate  policy  and    • 
guidance.  They  shall  distribute  material 
under  foregoing  systems  to  the  Regional 
Offices  and  State  and  local  agencies, 
and  shall  make  the  material  available  to 
the  public.  Air  programs  policy  and 
guideline  systems  shall  contain  the 
following: 

(a)  Compilafions  of  relevant  EPA 
program  directives  and  guidance,  except 
for  rules  and  regulations,  concerning  the 
requirements  under  the  Act. 

(b)  Procedures  whereby  each 
Headquarters  program  office  and  staff 
office  will  enter  new  and  revised 
guidance  into  the  compilations  and 
cause  superseded  guidance  to  be 
removed. 

(c)  Additional  guidance  aids  such  as 
videotape  presentations,  workshops, 
manuals,  or  combinafions  of  these 
where  the  responsible  Headquarters 
official  determines  they  are  necessary  to 
inform  Regional  Offices,  State  and  local 
agencies,  or  the  public  about  EPA 
actions. 

§  56.7    State  agency  performance  audits. 

(a)  EPA  will  utilize  the  provisions  of 
Subpart  B,  Program  Grants,  of  Part  35  of 
this  chapter,  which  require  yearly 
evaluations  of  the  manner  in  which 
grantees  use  Federal  monies,  to  assure 
that  an  adequate  evaluation  of  each 
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State's  performance  in  implementing 
and  enforcing  the  Act  is  performed. 

(b)  Within  60  days  after  comment  is 
due  from  each  State  grantee  on  the 
evaluation  report  required  by  §  35.538  of 
iKiio  rliantor  tViP  Rpoinnal  Administrator 


4.  Task:  Maintain  Policy  and  Guidance 
Dissemination  System 

This  task  would  require  one  group  to 
coordinate  the  implementation  of  the 
system.  Other  groups  would  have  to 

tmA'^ta  tKrj  circtom  Ki/  nrnviHino  npw 


effectiveness  of  the  program  in  order  to 
comply  with  Section  2(d)(8)  of  Executive 
Order  12044,  This  order  requires  that 
each  new  significant  regulation  have  a 
plan  for  evaluation  of  its  effectiveness. 

Prnrpdiirp  fnr  Evaluation  of  Reeional 
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various  grant  audit  reports  and  guidance 
documents.  With  this  and  related 
information  the  Federal  Register  notice 
requesting  public  comment  will  be 
pjrepared.  It  is  anticipated  that  the  first 
grant  audits  will  be  completed 
aooroximatelv  1  vear  from  nrnmnlcatinn 
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State's  performance  in  implementing 
and  enforcing  the  Act  is  performed. 

(b)  Within  60  days  after  comment  is 
due  from  each  State  grantee  on  the 
evaluation  report  required  by  §  35.538  of 
this  chapter,  the  Regional  Administrator 
shall  incorporate  or  include  any 
comments,  as  appropriate,  and  publish 
notice  of  availability  of  the  evaluation 
report  in  the  Federal  Register. 

Tab  B — Estimated  Resource  Demand 

Regional  Consistency  Regulations — 
Estimated  Resource  Demand 

A  summary  of  the  Estimated  Resource 
Demand  appears  in  Table  1. 

A.  One  Time  Expenses 

Task:  Revise  Policy  and  Guidance 
Dissemination  System 

OANR  would  accomplish  this  task 
through  in-house  work.  EPA  work  effort 
in  revising  the  system  is  estimated  to  be 
about  0.4  work-years  over  the  first  year 
for  OANR.  In  addition,  OE  and  OGC  are 
expected  to  require  about  0.4  work- 
years  each.  Thus,  the  total  estimate  is 
1.2  work-years. 

B.  Annual  Expenses 

1.  Task:  Develop  Mechanisms  for 
Ensuring  Fairness  and  Uniformity  in 
New  Regulations,  Policy,  Etc. 

Mechanisms  will  be  developed  only 
for  Parts  51  and  58.  Although  the  amount 
of  new  effort  spent  in  incorporating 
mechanisms  for  these  subparts  may  be 
small,  more  coordination  with  Regional 
Offices  and  State  agencies  will  be 
needed  in  developing  new  regulations. 
This  greater  coordination  is  estimated  to 
cost  about  0.25  work-years  of  effort 
annually. 

2.  Task:  Regional  Office  Compliance 
With  Mechanisms 

Regional  Offices  already  generally 
follow  Headquarters'  guidance,  so  this 
task  would  not  add  any  new  burden. 

3.  Task:  Annual  State  Agency 
Performance  Evaluations 

Each  Regional  Office  currently 
performs  an  annual  State  Agency 
Performance  Evaluation.  This  regulation 
adds  two  additional  requirements  to  the 
performance  evaluation.  First,  the 
comments  from  the  grantee  on  the 
evaluation  report  must  be  incorporated 
into  the  evaluation  report.  Second,  the 
public  must  be  notified  of  the 
availability  of  the  report  through  a 
notice  in  the  Federal  Register.  It  is 
estimated  that  each  Region  will  require 
about  0.15  work-years  to  perform  these 
tasks  or  a  total  of  1.5  work-years. 


4.  Task:  Maintain  Policy  and  Guidance 
Dissemination  System 

This  task  would  require  one  group  to 
coordinate  the  implementation  of  the 
system.  Other  groups  would  have  to 
update  the  system  by  providing  new 
material.  This  task  is  estimated  to  cost 
about  0.25  work-years  annually  for 
OANR.  In  addition,  OE  is  expected  to 
require  about  0.25  work-years  and  OGC 
0.15  work-years  for  a  combined  effort  of 
0.65  work-years. 

Table  A.— Regional  Consistency  Regulations 

[Estimated  resource  demand  on  EPA] 

Years  after  promulgation 


Task 


1 


A  One  Time  Expense  (Worli- Years) 

1  Revise  guidance  dissemination 
system 1  20 

Rounded  total  (all  EPA) 1.20 

B  Annual  Expenses  (Work-Years) 

1  Develop  mechanisms  (or  ensur- 
ing latrness  and  unrtormrty  in 
new  regulations  policy,  etc 

2  Regional  Otfk;e  compliance 
witti  nnectianisms 

3  Annual  State  Agency  Perlorm- 
ance  Evaluations 

4  Maintain  policy  and  guidance 
system 

Rounded  total  (all  EPA) 


0.25 

0.25 

0 

1.5 

065 

0.25 

2.40 

Tab  C— Evaluation  Plan 

Plan  to  Evaluate  the  Effectiveness  of 
Regional  Consistency  Regulations 

Introduction. 

The  Regional  Consistency  regulations 
are  intended  to  promote  fair  and 
uniform  application  of  EPA  rules  and 
regulations  by  EPA  Regional  Offices  and 
assure  that  States  adhere  to  the 
requirements  of  the  Clean  Air  Act.  The 
regulations  require  the  following: 

1.  Incorporation  of  mechanisms  for 
fairness  and  uniformity  into  significant 
SIP  related  rules  or  regulations  that 
implement  the  requirements  of  the  Clean 
Air  Act. 

2.  Regions  must  follow  these 
mechanisms  and  consult  with  the 
appropriate  EPA  Headquarters'  office  on 
significant  interpretations  of  the  Act, 
regulations,  or  program  directives. 

3.  Dissemination  of  policy  and 
guidance  through  a  compilation  of  all 
rele\ant  EPA  program  policy  issuances. 

4.  Audits  of  States  and  local  air 
agencies  through  the  existing  105  grant 
audit  mechanism. 

The  105  grant  audits  should  help  EPA 
determine  how  well  the  provisions  are 
followed  and  also  help  determine  the 
adequacy  of  the  basic  mechanisms 
themselves.  However,  it  is  still 
necessary  to  evaluate  the  overall 


effectiveness  of  the  program  in  order  to 
comply  with  Section  2(d)(8)  of  Executive 
Order  12044.  This  order  requires  that 
each  new  significant  regulation  have  a 
plan  for  evaluation  of  its  effectiveness. 

Procedure  for  Evaluation  of  Regional 
Consistency  Regulations 

1.  It  is  anticipated  that  the  first  105 
grant  audit  report  under  40  CFR  35  will 
be  completed  approximately  1  year  from 
promulgation  of  the  Regional 
Consistency  regulations.  The  guidance 
dissemination  systems  should  also  be 
completed  about  a  year  after 
promulgation  of  these  regulations.  Thus, 
approximately  one  y^  after  notice  of 
availability  of  105  grant  audit  reports, 
EPA  will  place  a  notice  in  the  Federal 
Register  soliciting  public  comment  on 
implementation  of  the  Regional 
Consistency  regulation.  The  public  and 
States  will  be  asked  to  comment  on  and 
to  suggest  how  the  regulations  could  be 
improved  by  addressing  such  questions 
as  the  following: 

a.  Are  there  areas  not  covered  by  the 
105  grant  audit  that  should  be? 

b.  Are  the  mechanisms  for  assuring 
fairness  and  uniformity  in  application  of 
rules  and  regulations  effective? 

c.  Are  the  State  regulations  and  EPA 
policy  guidance  implemented  in  a  timely 
manner? 

d.  Are  States  adhering  to  the 
requirements  of  the  Clean  Air  Act  in 
implementing  and  enforcing  its 
provisions? 

e.  Is  EPA  guidance  disseminated  in  a 
timely  manner  to  all  appropriate  users? 

2.  The  Federal  Register  notice  will 
inform  the  public  where  copies  of  the 
grant  audit  reports,  guidance  documents, 
and  other  actions  are  available  for 
public  review.  It  will  also  summarize 
EPA  action  on  the  Regional  Consistency 
regulations. 

4.  The  public  comment  period  will  last 
60  days. 

5.  Within  120  days  of  the  end  of  the 
public  comment  period,  EPA  will 
prepare  a  report  which  summarizes  the 
public  comments  and  discusses  possible 
changes  to  the  Regional  Consistency 
regulations  as  a  result  of  such 
comments. 

6.  Subsequent  notices  will  be 
published  in  the  Federal  Register  at  five 
year  intervals. 

Estimated  Resource  Demand 

A  summary  of  the  estimated  resource 
demand  appears  in  Table  1.  These  are 
one-time  expenses. 

1.  Task:  Prepare  Federal  Register 
notice  requesting  public  comment.  This 
action  involves  coordination  within 
Headquarters  and  Regional  Offices  to 
identify  for  the  public  the  location  of 


various  grant  audit  reports  and  guidance 
documents.  With  this  and  related 
information  the  Federal  Register  notice 
requesting  public  comment  will  be 
prepared.  It  is  anticipated  that  the  first 
grant  audits  will  be  completed 
approximately  1  year  from  promulgation 
of  the  Regional  Consistency  regulations. 
Allowing  the  public  another  year  to 
evaluate  the  impact  of  the  regulations  on 
regional  consistency  means  that  the 
notice  requesting  public  comments 
would  appear  about  2  years  after  the 
regulations  are  promulgated.  The  task 
would  be  repeated  at  5  year  intervals 
thereafter.  The  initial  notice  should 
require  approximately  2  work-months. 
Subsequent  notices  would  require  about 
3  work-months  each  to  prepare  because 
of  the  increased  number  of  regulations 
covered  by  the  consistency  regulations. 

2.  Task:  Evaluate  comments  on 
Regional  Consistency  regulations  and 
publish  findings.  This  task  would 
require  from  2-3  work-months 
depending  on  the  number  of  regulations 
covered  under  Regional  Consistency 
provisions  and  the  number  of  public 
comments  received.  The  evaluation  5 
years  hence  would  require  from  3-4 
work-months  because  of  the  increased 
number  of  regulations  covered  by  the 
consistency  regulations. 

Table  1.— Development  of  Evaluation  Plan- 
Regional  Consistency  Regulations 

Orie-Time  Expenses  (Work- Years) 


Task 


Years  After 
Promulgation 


1.  Prepare  Federal  Register  notice  re- 
questing public  comment 0.2  0.3 

2.  EvaKiate  comments  on  Regional  Con- 
sisterKry  regulations  and  publish  find- 
ings in  ttie  Federal  Register 0  2-03     0.3-0.4 
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Docket.  The  Docket,  number  A-79-05, 
containing  supporting  information  used 
in  developing  the  promulgated 
standards  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 


performance  test.  While  Method  24  is 
the  reference  method  for  use  in  this 
performance  test  to  determine  data  used 
in  the  calculation  of  the  volatile  content 
of  coatings,  provisions  have  been  made 
to  allow  the  use  of  coatings 
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estimated  based  on  emission  limits 
contained  in  existing  SIPs  at  the  end  of 
1978  when  development  of  background 
information  for  the  standards  began. 

In  addition  to  achieving  further 
reductions  in  emissions  beyond  those 


The  solid  waste  impact  of  the 
promulgated  standards  will  be  negligible 
compared  to  the  amount  of  solid  waste 
generated  by  existing  assembly  plants. 
The  solid  waste  generated  by 
waterborne  coatings,  however,  is  very 


recommended  for  proposal.  These 
meetings  occJrred  on  September  27  and 
28,  1977.  The  meetings  were  open  to  the 
public  and  each  attendee  was  given 
ample  opportunity  to  comment  on  the 
standards  recommended  for  proposal. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL  1627-8) 

Standards  of  Performance  for  New 
Stationary  Sources;  Automobile  and 
Light-Duty  Truck  Surface  Coating 
Operations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
standards  of  performance  to  limit 
emissions  of  volatile  organic  compounds 
(VOC)  from  new,  modified,  and 
reconstructed  automobile  and  light-duty 
truck  surface  coating  operations  within 
assembly  plants.  The  standards  were 
proposed  and  published  in  the  Federal 
Register  on  October  5, 1979. 

The  standards  implement  the  Clean 
Air  Act  and  are  based  on  the 
Administrator's  determination  that 
automobile  and  light-duty  truck  surface 
coating  operations  within  assembly 
plants  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anlicipated  to  endanger  public  health  or 
welfare.  The  intent  is  to  require  new, 
modified,  and  reconstructed  automobile 
and  light-duty  truck  surface  coating 
operations  to  use  the  best  demonstrated 
system  of  continuous  emission 
reduction,  considering  costs,  nonair 
quality  health  and  environmental  and 
energy  impacts. 

EFFECTIVE  DATE:  December  24, 1980. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  new 
source  performance  standard  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  rule.  Under  Section 
307(b)(2)  of  the  Clean  Air  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Background  Information 
Document.  The  Background  Information 
Document  (BID)  for  the  final  standards 
may  be  obtained  from  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refer  to 
"Automobile  and  Light-Duty  Truck 
Surface  Coating  Operations — 
Background  Information  for 
Promulgated  Standards"  (EPA-450/3- 
79-^)30b). 


Docket.  The  Docket,  number  A-79-05, 
containing  supporting  information  used 
in  developing  the  promulgated 
standards  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday  at  the  EPA's  Central  Docket 
Section,  West  Tower,  Lobby  Gallery  1, 
Waterside  Mall,  401  M  Street  SW., 
Washington,  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Smith.  Chief,  Standards 
Preparation  Section  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-5421. 

SUPPLEMENTARY  INFORMATION: 

The  Standards 

The  promulgated  standards  apply  to 
new.  modified,  or  reconstructed 
automobile  and  light-duty  truck  surface 
coating  operations  for  which 
construction  is  commenced  after 
October  5, 1979.  The  standards  apply  to 
each  prime  coat  operation,  each  guide 
coat  operation,  and  each  topcoat 
operation  within  an  assembly  plant 
where  components  of  an  automobile  or 
light-duty  truck  body  are  coated. 
Operations  used  to  coat  plastic  body 
parts  and  all-plastic  bodies  on  separate 
coating  lines  are  not  covered.  However, 
operations  which  coat  all-metal  bodies 
or  metal  bodies  with  plastic  body  parts 
attached  before  coating  are  covered  by 
the  standards.  Emissions  of  VOC  from 
affected  facilities  are  limited  as  follows; 
0.16  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  prime  coat 
operations,  1.40  kilograms  of  VOC  per 
liter  of  applied  coating  solids  from  guide 
coat  operations,  1.47  kilograms  of  VOC 
per  liter  of  applied  coating  solids  from 
topcoat  operations. 

Although  the  emission  limits  are 
based  on  the  use  of  waterborne  coating 
materials  in  each  coating  operation,  they 
can  also  be  met  with  solvent-borne 
coating  materials  through  the  use  of 
other  control  techniques  such  as 
incineration. 

Annual  model  changeovers  or 
switches  to  larger  cars  and  changes  in 
the  application  of  coatings  to  increase 
film  thickness  are  not  covered  as 
modifications  under  §  60.14. 

The  owner  or  operator  is  required  to 
conduct  a  performance  test  each 
calendar  month  and  report  the  results  to 
EPA  within  ten  days  of  the  end  of  any 
month  in  which  the  affected  facility  is 
not  in  compliance  with  the  standards. 
The  calculation  of  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  coating  solids  during  each 
calendar  month  constitutes  a 


performance  test.  While  Method  24  is 
the  reference  method  for  use  in  this 
performance  test  to  determine  data  used 
in  the  calculation  of  the  volatile  content 
of  coatings,  provisions  have  been  made 
to  allow  the  use  of  coatings 
manufacturers'  formulation  data  to 
determine  the  volume  fraction  of  solids. 

In  addition  to  the  non-compliance 
report,  the  owner  or  operator  of  an 
affected  facility  who  utilizes 
incineration  to  comply  with  the 
standards  must  submit  reports  quarterly 
on  incinerator  performance. 

Environmental,  Energy,  and  Economic 
Impacts 

Environmental,  energy,  and  economic 
impacts  of  standards  of  performance  are 
normally  expressed  as  incremental 
differences  between  the  impacts  from  a 
facility  complying  with  the  standards 
and  those  for  one  complying  with  the 
emission  standards  in  a  typical  State 
Implementation  Plan  (SIP).  In  the  case  of 
automobile  and  light-duty  truck  surface 
coating  operations,  the  incremental 
differences  will  depend  on  the  control 
levels  that  will  be  required  by  revised 
SIPs.  Revisions  to  most  SIPs  are 
currently  in  progress. 

Most  existing  autpmobile  and  light- 
duty  truck  surface  coating  operations 
are  located  in  areas  which  are 
considered  nonattainment  areas  for 
purposes  of  achieving  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  New  facilities  are  expected  to 
locate  in  similar  areas.  States  are  in  the 
process  of  revising  their  SIPs  for  these 
areas  and  are  expected  to  include 
revised  emission  limitations  for 
automobile  and  light-duty  truck  surface 
coating  operations  in  their  new  SIPs.  In 
revising  their  SIPs,  the  States  are  relying 
on  the  control  techniques  guideline 
document,  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources — Volume  II:  Surface  Coating  of 
Cans,  Coil,  Paper,  Fabrics,  Automobiles 
and  Light-Duty  Trucks"  (EPA-450/2-77- 
008  [CTG]). 

Since  control  technique  guidelines  are 
not  binding,  States  may  establish 
emission  limits  which  differ  from  the 
guidelines.  To  the  extent  States  adopt 
the  emission  limits  recommended  in  the 
control  techniques  guideline  document 
as  the  basis  for  their  revised  SIPs,  the 
promulgated  standards  will  have  little 
environmental,  energy,  or  economic 
impacts.  The  actual  incremental  impacts 
of  the  promulgated  standards  will  be 
determined  by  the  final  emission 
limitations  adopted  by  the  States  in 
their  revised  SIPs.  For  the  purpose  of 
this  rulemaking,  however,  the 
environmental,  energy,  and  economic 
impacts  of  the  standards  have  been 


estimated  based  on  emission  limits 
contained  in  existing  SIPs  at  the  end  of 
1978  when  development  of  background 
information  for  the  standards  began. 

In  addition  to  achieving  further 
reductions  in  emissions  beyond  those 
required  by  a  typical  SIP,  standards  of 
performance  have  other  benefits.  They 
establish  a  degree  of  national  uniformity 
to  avoid  situations  in  which  some  States 
may  attract  industries  by  relaxing  air 
pollution  standards  relative  to  other 
States.  Further,  standards  of 
performance  improve  the  efficiency  of  a 
case-by-case  determination  of  best 
available  control  technology  (BACT)  for 
operations  located  in  attainment  areas 
and  lowest  achievable  emission  rates 
(LAER)  for  operations  located  in 
nonattainment  areas  by  providing  a 
reference  document  for  use  in  these 
determinations.  The  reason  is  that  the 
process  for  developing  standards  of 
performance  involves  a  comprehensive 
analysis  of  alternative  emission  control 
technologies  and  an  evaluation  and 
verification  of  emission  test  methods. 
Detailed  cost  and  economic  analyses  of 
various  regulatory  alternatives  are 
presented  in  the  supporting  documents 
for  the  standards  of  performance. 

The  regulatory  alternatives  and  the 
environmental,  energy,  and  economic 
impacts  of  the  standards  of  performance 
were  originally  presented  in 
"Automobile  and  Light-Duty  Truck 
Surface  Coating  Operations — 
Background  Information  for  Proposed 
Standards"  (EPA-450/ 3-79-030)  and 
remain  unchanged  since  proposal. 

The  standards  of  performance  will 
reduce  emissions  of  VOC  from  new, 
modified,  or  reconstructed  automobile 
and  light-duty  truck  surface  coating 
operations  by  about  80  percent, 
compared  to  operations  controlled  to 
levels  contained  in  SIPs  existing  at  the 
end  of  1978.  National  emissions  of  VOC 
will  be  reduced  by  about  4,800 
megagrams  per  year  by  1983  based  on 
the  projection  that  four  new  assembly 
plants  are  planned  by  that  year. 
Water  pollution  impacts  of  the 
standards  will  be  relatively  small 
compared  to  the  volume  and  quality  of 
the  wastewater  discharged  from  plants 
meeting  1978  SIP  levels.  The  standards 
are  based  on  the  use  of  waterborne 
coating  materials.  These  materials  will 
lead  to  a  slight  increase  in  the  chemical 
oxygen  demand  (COD)  of  Ihe 
wastewater  discharged  from  the  surface 
coating  operations  within  assembly 
plants.  This  increase  in  COD,  however, 
is  not  great  enough  to  require  additional 
wastewater  treatment  capacity  beyond 
that  required  in  existing  assembly  plants 
using  solvent-borne  surface  coating 
materials. 


The  solid  waste  impact  of  the 
promulgated  standards  will  be  negligible 
compared  to  the  amount  of  solid  waste 
generated  by  existing  assembly  plants. 
The  solid  waste  generated  by 
waterborne  coatings,  however,  is  very 
sticky  and  equipment  cleanup  is  more 
time-consuming  than  for  solvent-borne 
coatings.  Solid  wastes  from  waterborne 
coatings  will  not  present  any  special 
disposal  problems  since  they  can  be 
disposed  of  by  conventional  landfill 
procedures. 

National  energy  consumption  will  be 
increased  by  the  use  of  waterborne 
coatings  to  comply  with  the  standards. 
The  equivalent  of  an  additional  18,000 
barrels  of  fuel  oil  will  be  consumed  per 
year  at  a  typical  assembly  plant.  This  is 
an  increase  of  about  25  percent  in  the 
energy  consumption  of  a  typical 
automobile  surface  coating  operation. 
National  energy  consumption  will  be 
increased  by  the  equivalent  of  about 
72,000  barrels  of  fuel  oil  per  year  in  1983. 
This  increase  is  based  on  the  projection 
that  four  new  assembly  plants  will  be 
built  by  1983.  The  impacts  presented 
here  are  based  on  the  use  of  waterborne 
coatings  which  will  require  extensive  air 
conditioning  in  the  affected  facilities  to 
meet  temperature  and  humidity 
requirements.  High  solids  coatings, 
while  promising,  are  not  yet  adequately 
demonstrated  to  be  used  as  the  basis  of 
the  standards.  However,  to  the  extent 
new  facilities  comply  with  the  standards 
through  the  use  of  higher  solids  content 
coatings,  improved  transfer  efficiencies, 
and  the  use  of  incineration,  with  heat 
recovery,  the  energy  impacts  will  be  less 
than  presented  here. 

The  standards  will  increase  the 
capital  and  annualized  costs  of  new 
automobile  and  light-duty  truck  surface 
coating  operations  within  assembly 
plants.  Capital  costs  for  the  four  new 
assembly  plants  planned  by  1983  will  be 
increased  by  approximately  $19  miUion 
as  a  result  of  the  standards.  These 
incremental  costs  represent  about  0.2 
percent  of  the  $10  billion  planned  for  all 
capital  expenditures.  The  corresponding 
annualized  costs  will  be  increased  by 
approximately  $9  million  in  1983.  The 
price  of  an  automobile  or  light-duty 
truck  will  be  increased  by  less  than  0.1 
percent  when  spread  over  the 
manufacturer's  entire  production.  The 
Administrator  considers  this  increase  a 
reasonable  control  cost. 

Public  Participation 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  the  Federal  Register  of 
meetings  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  to  discuss  the  standards 


recommended  for  proposal.  These 
meetings  occJrred  on  September  27  and 
28, 1977.  The  meetings  were  open  to  the 
public  and  each  attendee  was  given 
ample  opportunity  to  comment  on  the 
standards  recommended  for  proposal. 
The  standards  were  proposed  in  the 
Federal  Register  on  October  5,  1979. 
Public  comments  were  solicited  at  that 
time  and  copies  of  the  Background 
Information  Document  (BID)  were 
distributed  to  interested  parties.  The 
public  comment  period  extended  from 
October  5, 1979,  to  December  14, 1979, 
with  a  public  hearing  on  November  9, 
1979. 

In  addition  to  five  presentations  at  the 
public  hearing,  seventeen  comment 
letters  were  received  on  the  proposed 
standards  of  performance  and  on  the 
two  proposed  reference  methods. 
Methods  24  and  25.  which  were 
promulgated  on  October  3, 1980  (45  FR 
65956).  These  comments  have  been 
carefully  considered  and.  where 
determined  to  be  appropriate,  changes 
have  been  made. 

Significant  Comments  and  Changes  to 
the  Proposed  Standards 

Comments  on  the  proposed  standards 
were  received  from  automobile  and 
light-duty  truck  manufacturers,  coatings 
manufacturers,  trade  and  professional 
associations.  State  air  pollution  control 
agencies,  and  Federal  agencies.  While  a 
number  of  changes  were  made  in  the 
standards  since  proposal,  the  affected 
facilities,  control  techniques  on  which 
tbe  standards  are  based,  and  the 
impacts  remain  as  presented  in  the  BID 
for  the  proposed  standards.  Detailed 
discussions  of  these  comments  can  be 
found  in  the  BID  for  the  promulgated 
standards.  The  major  comments  have 
been  combined  into  the  following  areas: 
General,  Emission  Control  Technology, 
Economic  Impacts,  Legal 
Considerations,  and  Reference  Methods 
and  Monitoring. 

General 

The  proposed  standards  exempted 
certain  specific  changes  which  may 
occur  in  an  existing  facility  from  being 
considered  a  modification.  One 
commenter  requested  that  "Engineering 
Design  Changes"  be  added  to  the  list  of 
exemptions  to  provide  for  those  minor 
changes  made  during  the  model  year  to 
improve  quality  or  performance  of  the 
finished  product. 

No  changes  were  made  in  the 
standards  as  a  result  of  this  comment. 
While  requested,  data  were  not  received 
defining  the  term  "Engineering  Design 
Changes."  EPA,  therefore,  re-examined 
the  available  data.  Under  §  60.397, 
changes  in  the  application  of  coatings  to 
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increase  coating  film  thickness  are 
already  exempted.  In  addition,  minor 
operational  changes  which  could 
include  design  changes  are  allowed  as 
long  as  emissions  are  not  increased. 
Therefore,  EPA  has  concluded  that 


VOC  per  liter  of  applied  coating  solids 
from  topcoat  operations. 

In  addition  to  the  changes  in  the 
emission  limitations,  changes  were 
made  to  the  table  of  transfer  efficiencies 
in  §  60.393.  Separate  transfer  efficiencies 


with  the  increased  temperatures 
required  to  cure  waterborne  coatings. 
Similarly,  the  increased  temperatures 
associated  with  waterborne  coatings 
may  cause  defects  in  the  materials  used 
to  join  plastic  body  components. 
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As  indicated  above,  data  from  one 
automobile  manufacturer  indicates  that 
prime  coat  material  including  flow 
control  additives  is  available  and 
operating  experience  demonstrates  that 
the  emission  limit  established  for  prime 


reconstruction.  During  development  of 
the  standards,  EPA  found  that  the 
capital  cost  of  a  new  coating  facility  is 
approximately  $30,000,000  (average  of 
solvent-borne  enamel  and  lacquer 
systems)  and  that  the  capital  cost  of 


light-duty  truck  surface  coating 
operations.  Subsequently,  these  methods 
have  been  promulgated  separately  from 
these  standards  on  Oct.  3.  1980  (45  FR 
65956). 
A  revised  version  of  the  proposed 
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increase  coating  film  thickness  are 
already  exempted.  In  addition,  minor 
operational  changes  which  could 
include  design  changes  are  allowed  as 
long  as  emissions  are  not  increased. 
Therefore.  EPA  has  concluded  that 
sufficient  relief  is  already  provided  in 
the  standards  and  "engineering  design 
changes"  will  not  specifically  be 
exempted. 

Similarly,  changes  made  to  comply 
with  SIP  requirements  were  requested 
by  one  commenter  to  be  added  to  the 
list  of  exemptions. 

Changes  to  an  existing  facility  made 
to  comply  with  a  SIP  should  reduce 
emissions  rather  than  increase  them. 
Therefore,  it  also  would  not  be 
considered  a  modification.  If  a  SIP- 
required  change  is  significant  enough  to 
be  considered  as  a  reconstruction  in 
accordance  with  provisions  of  §  60.15, 
the  standards  would  apply  only  if  it  is 
determined  to  be  technically  and 
economically  feasible. 

One  commenter  stated  that  the 
transfer  efficiency  for  waterborne  air 
atomized  spray  was  measured  to  be  36 
percent  instead  of  40  percent  at  a  new 
plant  and  that  this  value  should  be  used 
as  the  basis  for  the  standards. 

At  the  time  the  standards  were 
proposed,  the  volume  of  coating  material 
required  for  line  purging  during  color 
changes  in  a  topcoat  operation  was  not 
considered  to  have  a  significant  impact 
on  transfer  efficiency.  Recent  tests 
conducted  by  the  commenter  and 
submitted  in  support  of  his  position  have 
indicated  that  line  purging  does  have  an 
impact.  However,  the  same  tests  also 
indicated  the  technology  is  available  to 
control  this  source  of  VOC  emission  by 
collecting  the  purge  material  or  by 
incorporating  design  and  operational 
changes  to  the  spray  system,  thereby 
increasing  transfer  efficiency.  After 
evaluating  and  discussing  these  data 
with  the  commenter,  EPA  agrees  that 
changes  to  the  proposed  standards 
should  be  made.  The  baseline  transfer 
efficiency  for  air  atomized  spray 
systems  for  waterborne  coatings  without 
purge  after  each  vehicle  on  which  the 
emission  limits  for  guide  coat  operations 
were  established  has  been  changed  from 
40  percent  to  39  percent.  The 
corresponding  baseline  transfer 
efficienfcy  for  air  atomized  spray 
systems  for  waterborne  coatings  with 
partial  purge  and  partial  purge  capture 
on  which  the  emission  limits  for  topcoat 
operations  were  established  has  been 
changed  from  40  to  37  percent.  As  a 
result,  the  emission  limits  have  been 
changed  to  1.40  kilograms  of  VOC  per 
liter  of  applied  coating  solids  from  guide 
coat  operations,  and  1.47  kilograms  of 


VOC  per  liter  of  applied  coating  solids 
from  topcoat  operations. 

In  addition  to  the  changes  in  the 
emission  limitations,  changes  were 
made  to  the  table  of  transfer  efficiencies 
in  §  60.393.  Separate  transfer  efficiencies 
have  been  established  for  waterborne 
and  solvent-borne  air  atomized  spray 
systems  since  data  indicate  that  higher 
transfer  efficiencies  can  be  realized  with 
solvent-borne  coatings.  Also,  because  of 
the  significance  of  line  purging,  separate 
tables  of  transfer  efficiencies  are  now 
established  for  systems  which  collect 
100  percent  of  the  purge  material  and  for 
systems  which  purge  after  each  vehicle 
and  do  not  collect  any  of  the  purge 
material.  Provisions  have  also  been 
made  to  allow  the  use  of  appropriate 
transfer  efficiencies  for  systems  which 
employ  partial  purge  capture. 

A  number  of  commenters  requested 
that  the  standards  allow  an  exemption 
for  special  paints  and  colors  which  may 
be  used  in  relatively  small  volumes 
because  an  arithmetic  average  of  all 
coatings  as  required  in  the  proposed 
standards  could  result  in  values  greatly 
different  than  a  volume  weighted 
average. 

The  proposed  standards  required  that 
an  arithmetic  average  VOC  content  of 
all  topcoat  materials  be  used  in 
determining  emissions.  This  form  of 
averaging  was  originally  believed  to 
provide  a  simple  and  reasonably 
accurate  approximation  of  the  volume 
weighted  average  VOC  content  of  the 
coating  materials  actually  used. 
However,  for  many  of  the  new  paint 
systems,  a  small  percentage  of  the 
colors  accounts  for  a  large  percentage  of 
the  paint  used.  Therefore,  the  arithmetic 
average  can  be  significantly  different 
from  the  weighted  average.  The 
promulgated  standards  require  that 
compliance  be  demonstrated  by  a 
performance  test  which  involves  the 
calculation  of  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  coating  solids  for  each  calendar 
month.  While  this  does  not  exempt 
special  paints  and  colors,  it  does  allow 
their  use  in  small  volumes  with  an 
equitable  impact  on  the  overall  average, 
and  therefore  the  concerns  of  the 
commenters  have  been  addressed. 

Comments  were  received  which 
requested  that  the  coating  of  plastic  car 
bodies  and  plastic  components  used  on 
metal  car  bodies  be  excluded  from  the 
standards.  Data  provided  by  the 
commenter  indicated  significant 
problems  associated  with  the  use  of 
surface  coatings  designed  for  sheet 
metal  on  plastic  bodies  or  plastic  body 
components.  These  include  the 
increased  incidence  of  ruptures  and 
delaminations  in  the  plastic  substrate 


with  the  increased  temperatures 
required  to  cure  waterborne  coatings. 
Similarly,  the  increased  temperatures 
associated  with  waterborne  coatings 
may  cause  defects  in  the  materials  used 
to  join  plastic  body  components. 

The  objections  raised  by  the 
commenter  were  judged  reasonable. 
Since  current  industry  practice  is  to  coat 
temperature  sensitive  plastic  bodies  and 
body  components  on  separate  lines,  the 
standards  have  been  changed  to  exclude 
those  operations.  However,  plastic  body 
components  that  are  attached  to  the 
metal  body  before  it  is  coated  do  not 
cause  the  coating  operation  of  that  body 
to  be  excluded. 

Emission  Control  Tectinology 

Two  commenters  objected  to  the 
weighted  average  method  of  determining 
the  VOC  content  of  prime  coat  material 
because  of  problems  they  anticipate 
with  "flow  control"  additives.  Flow 
control  additives  are  added  to  an 
electrodeposition  (EDP)  tank  to  maintain 
or  improve  the  application  process  and 
are  added  on  a  periodic  basis.  The 
commenters  claim  that  flow  control 
additives  should  not  be  included  when 
determining  the  mass  of  VOC  per 
volume  of  applied  coating  solids 
because  flow  control  additives  are  not 
added  on  a  continuous  basis.  The 
commenters  contended  that 
determinations  of  VOC  when  flow 
control  additives  are  added  will  differ 
greatly  from  periods  when  flow  control 
additives  are  not  added. 

The  prime  coat  emission  limit  is  based 
on  a  volume  of  solids  weighted  average 
VOC  content  of  all  makeup  material 
including  flow  control  additives  added 
to  an  EDP  tank  during  one  calendar 
month.  Flow  control  additives  are  high 
in  VOC  content  but  are  added  only 
periodically  as  stated  by  the  commenter. 
If  a  short  time  period  (such  as  daily) 
were  used  to  calculate  VOC  emissions, 
the  effect  of  flow  control  additions  could 
be  significant,  causing  wide  daily 
fluctuations.  A  longer  averaging  period 
dampens  these  fluctuations.  Information 
supplied  to  EPA  during  the  development 
of  these  standards  indicates  that 
makeup  material  including  flow  control 
additives  is  available  to  meet  an 
emission  limit  of  0.16  kilograms  of  VOC 
per  liter  of  applied  coating  solids  when 
averaged  over  a  calendar  month. 
Therefore,  a  monthly  averaging  period 
and  the  proposed  value,  including  flow 
control  additives,  are  appropriate. 

Several  commenters  objected  to  the 
prime  coat  emission  limit,  which  is 
equivalent  to  1.2  pounds  of  VOC  per 
gallon  of  coating  minus  water,  claiming 
that  such  prime  coat  material  is  not 
available. 
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monitoring  of  incinerators  which  are 
used  to  control  VOC  emissions.  These 
commenters  stated  that  the  required 
accuracy  of  the  temperature  monitoring 
device  (±2'C  or  ±3.5  F)  was  too 


would  incur  a  manpower  demand  of 
about  six  man-years. 

A  copy  of  the  Reports  Impact 
Analysis  is  included  in  subcategory  IV-J 
of  the  automobile  and  light-duty  truck 


Act,  may  require  the  imposition  of  a 
more  stringent  emission  standard  in 
several  situations. 

For  example,  applicable  costs  do  not 
necessarily  play  as  prominent  a  role  in 
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As  indicated  above,  data  from  one 
automobile  manufacturer  indicates  that 
prime  coal  material  including  flow 
control  additives  is  available  and 
operating  experience  demonstrates  that 
the  emission  limit  established  for  prime 
coat  operations  is  achievable.  Therefore, 
the  emission  limit  will  not  be  changed. 

Economic  Impacts 

Two  commenters  recommended  that 
separate  standards  be  established  for 
modified  or  reconstructed  plants  due  to 
the  differences  in  economic  impacts. 

If  a  physical  or  operational  change 
were  made  to  an  existing  facility  at  an 
automobile  or  light-duty  truck  plant 
which  would  potentially  increase  VOC 
emissions,  the  owner  or  operator  could 
implement  changes  necessary  to  hold 
VOC  emissions  at  or  below  the  previous 
level  so  as  not  to  be  subject  to  the 
promulgated  standards.  This  course  of 
action  would  be  less  costly  to  the  plant 
than  implementing  control  strategies  to 
meet  the  promulgated  new  source 
performance  standards.  This  reduction 
in  emissions  could  be  accomplished  by 
switching  to  a  lower  VOC  content 
coating  or  by  incineration  of  a  portion  of 
the  VOC  emission  stream.  Both  of  these 
options  are  available  to  all  plants  and 
are  reasonable. 

Although  it  is  unlikely  to  happen,  if  an 
existing  facility  is  modified  and  is 
required  to  meet  the  limits  of  the  NSPS. 
the  cost  of  implementing  control 
strategies  to  meet  the  standards  would 
be  more  costly  but  would  still  be 
affordable.  Some  existing  plants  may 
not  be  able  to  use  the  full  range  of 
control  options  because  of  physical 
constraints.  For  example,  an  existing 
enamel  plant  may  not  have  enough  room 
in  its  existing  spray  booths  to  use 
waterborne  coatings.  The  enamel  booths 
are  shorter  than  the  ones  required  for 
waterborne  coatings.  Nevertheless,  the 
enamel  plant  has  other  options  such  as 
use  of  higher  solids  enamels  and 
incineration  which  would  be  available 
to  all  such  plants. 

Control  options  that  are  affordable 
are  available  to  all  existing  plants  to 
reduce  emissions  to  pre-modification 
levels  or  to  meet  the  levels  of  the 
promulgated  standards;  therefore,  the 
development  of  separate  standards  for 
modifications  is  not  justified. 

Under  §  60.15  if  physical  or 
operational  changes  were  made  to  an 
existing  plant  and  the  fixed  capital  cost 
of  the  new  components  exceeded  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable  new  facility,  and  it  is 
technologically  and  economically 
feasible  to  meet  the  standards,  the 
changes  would  qualify  as  a 


reconstruction.  During  development  of 
the  standards.  EPA  found  that  the 
capital  cost  of  a  new  coating  facility  is 
approximately  $30,000,000  (average  of 
solvent-borne  enamel  and  lacquer 
systems)  and  that  the  capital  cost  of 
implementing  the  standards  is 
approximately  $750,000  for  that  facility. 
In  the  extreme  situation  under 
reconstruction  where  the  cost  of  a 
reconstructed  facility  would  be 
$15,000,000,  or  50  percent  of  the  cost  of  a 
new  facility,  the  cost  of  implementing 
the  standards  would  still  be  $750,000  or 
0.5  percent  of  the  capital  cost  of  the 
facility.  The  Administrator  believes  that 
this  cost  is  not  unreasonable  and  that 
relief  is  provided  for  a  source  in  unusual 
financial  stiuations  through  §  60.15 
which  requires  that  it  be  economically 
feasible  for  a  reconstructed  source  to 
meet  the  applicable  standards. 
Therefore,  separate  standards  for 
reconstructed  plants  are  not  justified. 
The  promulgated  standards  will  apply  to 
modified  and  reconstructed  facilities  as 
well  as  new  facilities. 

Legal  Considerations 

One  commenter  suggested  that  EPA 
should  develop  criteria  to  idenUfy 
innovative  control  technologies  for 
which  "innovative  waivers"  may  be 
granted. 

On  October  31, 1979,  the  White  House 
issued  a  fact  sheet  on  the  President's 
Industrial  Innovation  Initiatives. 
Included  in  this  fact  sheet  is  a  directive 
for  the  EPA  Administrator  to  develop 
and  publicize  a  clear  implementation 
policy  and  set  of  criteria  for  the  award 
of  "innovative  waivers"  and  to  "assess 
the  need  for  further  regulatory 
authority."  EPA  is  committed  to  carrying 
out  this  directive,  and  therefore  the 
Administrator  has  requested  that  the 
Office  of  Enforcement  initiate  an 
implementation  policy  regarding  the 
award  of  innovative  technology 
waivers. 

EPA  will  consider,  but  is  not 
committed  to,  the  commenter's  request 
for  specific  innovative  control 
technology  criteria  or  procedures  for 
issuing  waivers  for  automobile  and 
light-duty  truck  surface  coating 
operations;  EPA's  decision  will,  in  part, 
depend  upon  the  outcome  of  the 
development  of  general  criteria  for 
innovative  technology  waivers. 

Until  the  innovative  control 
technology  criterial  are  issued.  EPA  will 
continue  to  handle  Section  lll(j)  waiver 
requests  on  a  case-by-case  basis. 

Reference  Methods  and  Monitoring 

The  two  reference  methods.  Methods 
24  and  25,  were  proposed  along  with  the 
proposed  standards  for  automobile  and 


light-duty  truck  surface  coating 
operations.  Subsequently,  these  methods 
have  been  promulgated  separately  from 
these  standards  on  Oct.  3.  1980  (45  FR 
65956). 

A  revised  version  of  the  proposed 
Method  24  (Candidate  2)  has  been 
promulgated  as  the  method  to  determine 
data  used  in  the  calculation  of  the  VOC 
content  of  coatings.  Procedures  have 
been  added  to  Method  24  to  ensure  that 
analytical  data  fall  within  established 
precision  limits.  In  addition,  the 
laboratory  procedure  for  determining 
volume  fraction  of  solids  has  been 
eliminated.  Method  24  now  requires 
volume  fraction  of  solids  be  calculated 
from  the  coatings  manufacturers' 
formulation  data. 

Changes  to  Method  25  include  the 
new  requirement  of  a  performance  test 
prior  to  use  of  analytical  equipment.  In 
addition,  routine  daily  calibrations  have 
been  modified  to  be  less  time- 
consuming.  Finally,  minimum 
performance  specifications  for 
components  of  analytical  equipment 
have  been  specified. 

The  detailed  comments  and  responses 
regarding  Methods  24  and  25  are 
presented  in  "Reference  Methods  24  and 
25 — Background  Information  for 
Promulgated  Test  Methods"  (EPA-450/ 
3-79-030C). 

In  addition,  one  commenter 
recommended  that  Method  2  should  not 
be  specifically  required  and  that  a 
manifold  system  should  be  permitted  for 
mixing  and  collecting  a  combined 
sample  for  multiple  stacks  in  lieu  of 
sampling  each  stack  separately. 

Method  2  requires  that  the  volumetric 
flow  rate  be  measured  at  the  traverse 
points  specified  by  Method  1.  For  new 
sources,  provisions  can  be  made  during 
the  design  stage  to  allow  for  the  proper 
location  of  the  sampling  ports  which 
would  be  required.  For  reconstructed  or 
modified  sources  where  the  standards 
may  be  applicable,  the  owner  or 
operator  can  install  stack  extensions  or 
use  an  increased  number  of  traverse 
points  as  specified  in  Method  1. 
Therefore,  the  requirement  to  use 
Method  2  to  measure  the  volumetric 
flow  rate  is  reasonable  and  will  not  be 
changed. 

In  principle,  a  manifold  system  is 
acceptable.  However,  since  many 
details  are  involved  in  designing  an 
acceptable  manifold  system,  approval  of 
such  a  sampling  technique  will  be  made 
if  the  owner  or  operator  can  show  to  the 
Administrator's  satisfaction  that  the  use 
of  a  manifold  system  yields  results 
comparable  to  those  obtained  by  testing 
all  stacks. 

Several  commenters  stated  opposition 
to  the  requirement  dealing  with  the 
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aware  of  this  possibility  in  planning  for 
such  facilities. 

This  regulation  will  be  reviewed  four 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 


7601(a)],  and  additional  authority  as  noted 
below. 

Subpart  MM— Standards  of 
Performance  for  Automobile  and  Light 
Duty  Truck  Surface  Coating 
Operations 


"Guide  coat  operation"  means  the 
guide  coat  spray  booth,  flash-off  area 
and  bake  oven(s)  which  are  used  to 
apply  and  dry  or  cure  a  surface  coating 
between  the  prime  coat  and  topcoat 
operation  on  the  components  of 
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monitoring  of  incinerators  which  are 
used  to  control  VOC  emissions.  These 
commenters  stated  that  the  required 
accuracy  of  the  temperature  monitoring 
device  (±2'C  or  ±3.5  F]  was  too 
restrictive. 

Data  solicited  by  EPA  from 
incinerator  and  temperature  monitor 
vendors  confirm  that  at  the  high 
temperatures  76O-820°C  (1400-1500T)  at 
which  these  incinerators  operate,  the 
required  accuracy  was  too  restrictive. 
As  a  result,  it  has  been  changed  to  the 
greater  of  ±0.75  percent  of  the 
temperature  being  measured  expressed 
in  degrees  Celsius  or  ±2.5°C  (±4T). 

Reports  Impact  Analysis 

A  reports  impact  analysis  for  the 
automobile  and  light-duty  truck  surface 
coating  operations  standards  was 
prepared  in  implementation  of  Executive 
Order  12044  (44  FR  30988,  May  29. 1979). 
The  purpose  of  the  analysis  is  to 
estimate  the  economic  impact  of  the 
reporting  and  recordkeeping 
requirements  that  would  be  imposed  by 
the  promulgated  standards  and  by  those 
appearing  in  the  General  Provisions  of 
430  CFR  Part  60.  The  standards  would 
require  the  preparation  of  three  types  of 
reports.  First,  the  General  Provisions 
(Subpart  A  of  40  CFR  60)  would  require 
notification  reports  which  inform  the 
Agency  of  facilities  subject  to  new 
source  performance  standards  (NSPS). 
These  reports  include  notification  of 
construction,  anticipated  start-up,  actual 
start-up,  and  physical  or  operational 
changes.  Second,  reports  of  the  results 
of  the  performance  test  performed  each 
calendar  month  would  be  required  for 
those  months  when  the  affected  facility 
is  not  in  compliance  with  the  standards. 
Third,  quarterly  reports  from  the  owner 
or  operator  of  a  facility  using 
incineration  devices  to  comply  with  the 
standard  would  be  required  for  periods 
when  incinerator  temperature  falls 
below  that  measured  during  the 
incinerator's  most  recent  performance 
test.  These  reports  will  show  whether 
these  devices  are  being  properly 
operated  and  maintained. 

The  respondent  group  to  the  reporting 
requirements  of  the  standards  would  be 
the  automobile  and  light-duty  truck 
manufacturing  industry.  It  is  estimated 
that  through  the  fifth  year  of  standards 
applicability,  approximately  four  new, 
modified,  or  reconstructed  assembly 
plants  will  have  been  established  which 
would  have  to  comply  with  the  reporting 
requirements  of  the  standards.  To 
implement  the  reporting  requirements  of 
the  standards  through  the  first  five  years 
of  applicability  the  automobile  and  light- 
duty  truck  manufacturing  industry 


would  incur  a  manpower  demand  of 
about  six  man-years. 

A  copy  of  the  Reports  Impact 
Analysis  is  included  in  subcategory  IV-J 
of  the  automobile  and  light-duty  truck 
surface  coating  operations  docket  A-79- 
05. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
rulemaking.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  intelligently  and  effectively 
participate  in  the  rulemaking  process' 
Along  with  the  statement  of  basis  and 
purpose  of  the  promulgated  rule  and 
•EPA  responses  to  comments,  the 
contents  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review. 
[Section  307  (d)(a)]. 

Miscellaneous 

As  prescribed  by  Section  111, 
establishment  of  standards  of 
performance  for  automobile  and  light- 
duty  truck  surface  coating  operations 
was  preceded  by  the  Administrator's 
determination  (40  CFR  60.16,  44  FR 
49222,  dated  August  21, 1979)  that  these 
sources  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  accordance  with  Section  117 
of  the  Act,  publication  of  these 
standards  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  Comments 
were  requested  specifically  on  Method 
24  (Candidate  1  and  Candidate  2)  and 
on  the  coating  material  used  as  the  basis 
for  the  prime  coat  emission  limit. 

It  should  be  noted  that  standards  of 
performance  for  new  sources 
established  under  Section  111  of  the 
Clean  Air  Act  reflect: 

*  '   ■  application  of  the  l)esl  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impact  and  energy  requirements)  the 
.'Xdministrator  determines  has  lieen 
adequately  demonstrated  (Section  lll(a)(l)|. 

Although  emission  control  technology 
may  be  available  that  can  reduce 
emission  below  those  levels  required  to 
comply  with  standards  of  performance, 
this  technology  might  not  be  selected  as 
the  basis  of  standards  of  performance 
because  of  costs  associated  with  its  use. 
Accordingly,  standards  of  performance 
should  not  be  viewed  as  the  ultimate  in 
achievable  emission  control.  In  fact,  the 


Act,  may  require  the  imposition  of  a 
more  stringent  emission  standard  in 
several  situations. 

For  example,  applicable  costs  do  not 
necessarily  play  as  prominent  a  role  in 
determining  the  "lowest  achievable 
emission  rate"  (LAER)  for  new  or 
modified  sources  locating  in 
nonattainment  areas  (i.e.,  those  areas 
where  statutorily  mandated  health  and 
welfare  standards  are  being  violated).  In 
this  respect.  Section  173  of  the' Act 
requires  that  new  or  modified  sources 
constructed  in  an  area  which  exceeds 
the  NAAQS  must  reduce  emissions  to 
the  level  which  reflects  the  LAER,  as 
defined  in  Section  171(3).  The  statute 
defines  LAER  as  the  rate  of  emissions 
based  on  the  following,  whichever  is 
more  stringent: 

(A)  the  most  stringent  emission  limitation 
which  is  contained  in  the  implementation 
plan  of  any  Stale  for  such  class  or  category  of 
source,  unless  the  owner  or  operator  of  the 
proposed  source  demonstrates  that  such 
limitations  are  not  achievable,  or 

(B)  the  most  stringent  emission  limitation 
which  is  achieved  in  practice  by  such  class  or 
category  of  source. 

In  no  event  can  the  emission  rate  exceed 
any  applicable  new  source  performance 
standard. 

A  similar  situation  may  arise  under 
the^revention  of  significant 
deterioration  of  air  quality  provisions  of 
the  Act.  These  provisions  require  that 
certain  sources  employ  BACT  as  defined 
in  Section  169(3)  for  all  pollutants 
regulated  under  the  Act.  BACT  must  be 
determined  on  a  case-by-case  basis, 
taking  energy,  environmental,  and 
economic  impacts  and  other  costs  into 
account.  In  no  event  may  the  application 
of  BACT  result  in  emissions  of  any 
pollutants  which  will  exceed  the 
emissions  allowed  by  any  applicable 
standard  established  pursuant  to 
Section  111  (or  112)  of  the  Act. 

In  all  cases,  SIPs  approved  or 
promulgated  under  Section  110  of  the 
Act  must  provide  for  the  attainment  and 
maintenance  of  NAAQS  desi|ned  to 
protect  public  health  and  welfare.  For 
this  purpose,  SIPs  mugt,  in  some  cases, 
require  greater  emission  reduction  than 
those  required  by  standards  of 
performance  for  new  sources. 

Finally,  States  are  free  under  Section 
116  of  the  Act  to  establish  even  more 
stringent  emission  limits  than  those 
established  under  Section  111  or  those 
necessary  to  attain  or  maintain  the 
NAAQS  under  Section  110.  Accordingly, 
new  sources  may  in  some  cases  be 
subject  to  limitations  more  stringent 
than  standards  of  performance  under 
Section  111,  and  prospective  owners  and 
operators  of  new  sources  should  be 


aware  of  this  possibility  in  planning  for 
such  facilities. 

This  regulation  will  be  reviewed  four 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 
The  reporting  requirements  in  this 
regulation  will  be  reviewed  as  required 
under  EPA's  sunset  policy  for  reporting 
requirements  in  regulations. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  source  standard  of  performance 
under  Section  111(b)  of  the  Act.  An 
economic  impact  assessment  was 
prepared  for  the  proposed  standards 
and  for  other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
standards  to  ensure  that  the 
promulgated  standards  would  represent 
the  best  system  of  emission  reduction 
considering  costs.  The  economic  impact 
assessment  is  included  in  the  BID  for  the 
proposed  standards. 

Dated:  December  17, 1980. 
Douglas  M.  Costle. 

Administrator 

40  CFR  Part  60  is  amended  as  follows: 

1.  By  adding  a  definition  of  the  term 
"volatile  organic  compound"  to  §  60.2  of 
Subpart  A — General  Provisions  as 
follows: 

§60.2    Definitions 

"Volatile  Organic  Compound"  means 
any  organic  compound  which 
participates  in  atmospheric 
photochemical  reactions;  or  which  is 
measured  by  a  reference  method,  an 
equivalent  method,  an  alternative 
method,  or  which  is  determined  by 
procedures  specified  under  any  subpart. 

2.  By  adding  Subpart  MM  as  follows: 

Subpart  MM— Standards  of  Performance 
for  Automobile  and  Ught-Duty  Truck 
Surface  Coating  Operations 

Sec. 

60.390  Applicability  and  designation  of 
affected  facility. 

60.391  Definitions. 

60.392  Standards  for  volatile  organic 
compounds. 

60.393  Performance  test  and  compliance 
provisions. 

60.394  Monitoring  of  emissions  and 
operations. 

60.395  Reporting  and  recordkeeping 
requirements. 

60.396  Reference  methods  and  procedures. 

60.397  Modifications. 

Authority. — Sections  111  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7411. 


7601(a)],  and  additional  authority  as  noted 
below. 

Subpart  MM— Standards  of 
Performance  for  Automobile  and  Light 
Duty  Truck  Surface  Coating 
Operations 

§  60.390    Applicability  and  designation  of 
affected  facility. 

(a)  The  provisions  of  this  subpart 
apply  to  the  following  affected  facilities 
in  an  automobile  or  light-duty  truck 
assembly  plant:  each  prime  coat 
operation,  each  guide  coat  operation, 
and  each  topcoat  operation. 

(b)  Exempted  from  the  provisions  of 
this  subpart  are  operations  used  to  coat 
plastic  body  components  or  all-plastic 
automobile  or  light-duty  truck  bodies  on 
separate  coating  lines.  The  attachment 
of  plastic  body  parts  to  a  metal  body 
before  the  body  is  coated  does  not  cause 
the  metal  body  coating  operation  to  be 
exempted. 

(c)  The  provisions  of  this  subpart 
apply  to  any  affected  facility  identified 
in  paragraph  (a)  of  this  section  that 
begins  construction,  reconstruction,  or 
modification  after  October  5, 1979. 

§  60.391    Definitions. 

(a)  All  terms  used  in  this  subpart  that 
are  not  defined  below  have  the  meaning 
given  to  them  in  the  Act  and  in  Subpart 
A  of  this  part. 

"Applied  coating  solids"  means  the 
volume  of  dried  or  cured  coating  solids 
which  is  deposited  and  remains  on  the 
surface  of  the  automobile  or  light-duty 
truck  body. 

"Automobile"  means  a  motor  vehicle 
capable  of  carrying  no  more  than  12 
passengers. 

"Automobile  and  light-duty  truck 
body"  means  the  exterior  surface  of  an 
automobile  or  light-duty  truck  including 
hoods,  fenders,  cargo  boxes,  doors,  and 
grill  opening  panels. 

"Bake  oven"  means  a  device  that  uses 
heat  to  dry  or  cure  coatings. 

"Electrodeposition  (EDP)"  means  a 
method  of  applying  a  prime  coat  by 
which  the  automobile  or  light-duty  truck 
body  is  submerged  in  a  tank  filled  with 
coating  material  and  an  electrical  field 
is  used  to  effect  the  deposition  of  the 
coating  material  on  the  body. 

"Electrostatic  spray  application" 
means  a  spray  application  method  that 
uses  an  electrical  potential  to  increase 
the  transfer  efficiency  of  the  coating 
solids.  Electrostatic  spray  application 
can  be  used  for  prime  coat,  guide  coat, 
or  topcoat  operations. 

"Flash-off  area"  means  the  structure 
on  automobile  and  light-duty  truck 
assembly  Hnes  between  the  coating 
application  system  (dip  tank  or  spray 
booth)  and  the  bake  oven. 


"Guide  coat  operation"  means  the 
guide  coat  spray  booth,  flash-off  area 
and  bake  oven(s)  which  are  used  to 
apply  and  dry  or  cure  a  surface  coating 
between  the  prime  coat  and  topcoat 
operation  on  the  components  of 
automobile  and  light-duty  truck  bodies. 

"Light-duty  truck"  means  any  motor 
vehicle  rated  at  3.850  kilograms  gross 
vehicle  weight  or  less,  designed  mainly 
to  transport  property. 

"Plastic  body"  means  an  automobile 
or  light-duty  truck  body  constructed  of 
synthetic  organic  material. 

"Plastic  body  component"  means  any 
component  of  an  automobile  or  light- 
duty  truck  exterior  surface  constructed 
of  synthetic  organic  material. 

"Prime  coat  operation"  means  the 
prime  coat  spray  booth  or  dip  tank, 
flash-off  area,  and  bake  oven(s)  which 
are  used  to  apply  and  dry  or  cure  the 
initial  coating  on  components  of 
automobile  or  light-duty  truck  bodies. 

"Purge"  or  "line  purge"  means  the 
coating  material  expelled  from  the  spray 
system  when  clearing  it. 

"Solvent-borne"  means  a  coating 
which  contains  five  percent  or  less 
water  by  weight  in  its  volatile  fraction. 

"Spray  application"  means  a  method 
of  applying  coatings  by  atomizing  the 
coating  material  and  directing  the 
atomized  material  toward  the  part  to  be 
coated.  Spray  applications  can  be  used 
for  prime  coat,  guide  coat,  and  topcoat 
operations. 

"Spray  booth"  means  a  structure 
housing  automatic  or  manual  spray 
application  equipment  where  prime 
coat,  guide  coat,  or  topcoat  is  applied  to 
components  of  automobile  or  light-duty 
truck  bodies. 

"Surface  coating  operation"  means 
any  prime  coat,  guide  coat,  or  topcoat 
operation  on  an  automobile  or  light-duty 
truck  surface  coating  line. 

"Topcoat  operation"  means  the 
topcoat  spray  booth,  flash-off  area,  and 
bake  oven(s)  which  are  used  to  apply 
and  dry  or  cure  the  final  coating(s)  on 
components  of  automobile  and  light- 
duty  truck  bodies. 

"Transfer  efficiency"  means  the  ratio 
of  the  amount  of  coating  solids 
transferred  onto  the  surface  of  a  part  or 
product  to  the  total  amount  of  coating 
solids  used. 

"VOC  content"  means  all  volatile 
organic  compounds  that  are  in  a  coating 
expressed  as  kilograms  of  VOC  per  litar 
of  coating  solids. 

"Waterborne"  or  "water  reducible" 
means  a  coating  which  contains  more 
than  five  weight  percent  water  in  its 
volatile  fraction. 

(b)  The  nomenclature  used  in  this 
subpart  has  the  following  meanings: 
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C|0  =  concentration  of  VOC  (as  carbon)  in  the 
effluent  gas  flowing  through  stack  (j) 
leaving  the  control  device  (parts  per  million 
by  volume), 

Cb,  =  concentration  of  VOC  (as  carbon)  in  the 
effluent  gas  flowing  through  stack  (i) 


V„  =  proportion  of  solids  by  volume  in  each 
coating  (i)  as  received 


capture  system  and  a  control  device  to 
comply  with  the  applicable  emission 
limit  specified  under  §  60.392. 

(i)  Calculate  the  volume  weighted 
average  mass  of  VOC  per  volume  of 

anrtlior^  nnafino  cnliHc  fnr  parh  r.plpnnar 
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(c)  Select  the  appropriate  transfer 
efficiency  (T)  from  the  following  tables 
for  each  surface  coating  operation: 


Application  Method 


Transfer 
etficiencv 


Air  Atomized  Spray  (watert)orne  coating) . 


039 


(ii)  If  the  volume  weighted  average 
mass  of  VOC  per  volume  of  applied 
coating  solids  (G),  calculated  on  a 
calendar  month  basis,  is  less  than  or 
equal  to  the  applicable  emission  limit 
specified  in  §  60.392,  the  affected  facility 


values  of  the  volumetric  flow  rate  of  the 
gas  streams  and  the  VOC  content  (as 
carbon)  of  each  of  the  gas  streams  in 
and  out  of  the  device  by  the  following 
equation  where  "n"  is  the  total  number 
of  stacks  entering  the  control  device  and 
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C^  =  concentration  of  VOC  (as  carbon)  in  the 

effluent  gas  flowing  through  stack  (j) 

leaving  the  control  device  (parts  per  million 

by  volume), 
Cb,  =  concentration  of  VOC  (as  carbon)  in  the 

effluent  gas  flowing  through  stack  (i) 

entering  the  control  device  (parts  per 

million  by  volume), 
Cni  =  concentration  of  VOC  (as  carbon)  in  the 

effluent  gas  flowing  through  exhaust  stack 

(k)  not  entering  the  control  device  (parts 

per  million  by  volume). 
Dc,  =  density  of  each  coating  (i)  as  received 

(kilograms  per  liter), 
D^  =  density  of  each  type  VOC  dilution 

solvent  (j)  added  to  the  coatings,  as 

received  (kilograms  per  liter), 
D,  =  density  of  VOC  recovered  from  an 

affected  facility  (kilograms  per  liter], 
E  =  VOC  destruction  efficiency  of  the  control 

device. 
F=  fraction  of  total  VOC  which  is  emitted  by 

an  affected  facility  that  enters  the  control 

device, 
G  =  volume  weighted  average  mass  of  VOC 

per  volume  of  applied  solids  (kilograms  per 

liter), 
L,i  =  volume  of  each  coating  (i)  consumed,  as 

received  (liters), 
Lci7= volume  of  each  coating  (i)  consumed  by 

each  application  method  (1),  as  received 

liters), 
L4i  =  volume  of  each  type  VOC  dilution 

solvent  (j)  added  to  the  coatings,  as 

received  (liters), 
L,  =  volume  of  VOC  recovered  from  an 

affected  facility  (liters). 
L,  =  volume  of  solids  in  coatings  consumed 

(liters), 
Md  =  total  mass  of  VOC  in  dilution  solvent 

(kilograms), 
Mo  =  total  mass  of  VOC  in  coatings  as 

received  (kilograms), 
Mr  =  total  mass  of  VOC  recovered  from  an 

affected  facility  (kilograms), 
N  =  volume  weighted  average  mass  of  VOC 

per  volume  of  applied  coating  solids  after 

the  control  device 


pi 

\jite 


lograms  of  VOC 
r  of  applied  sol 


idsy 


Q^  =  volumetric  flow  rate  of  the  effluent  gas 
flowing  through  stack  (j)  leaving  the  control 
device  (dry  standard  cubic  meters  per 
hour), 

Qbj  =  volumetric  flow  rate  of  the  effluent  gas 
flowing  through  stack  (i)  entering  the 
control  device  (dry  standard  cubic  meters 
per  hour), 

Qni  =  volumetric  flow  rate  of  the  effluent  gas 
flowing  through  exhaust  stack  (k)  not 

■    entering  the  control  device  (dry  standard 
cubic  meters  per  hour), 

T  =  overall  transfer  efficiency, 

T|  =  transfer  efficiency  for  application  method 


V„  =  proportion  of  solids  by  volume  in  each 
coating  (i)  as  received 


/"liter  solidsN 
^liter  coatingy 


and 


Wo,  =  proportion  of  VOC  by  weight  in  each 
coating  (i),  as  received 


/•ki 


lograms  VOC 


ograms  coat 


ingy 


§  60.392    Standards  for  volatile  organic 
compounds 

On  and  after  the  date  on  which  the 
initial  performance  test  required  by 
§  60.8  is  completed,  no  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  shall  discharge  or  cause  the 
discharge  into  the  atmosphere  from  any 
affected  facility  VOC  emissions  in 
excess  of: 

(a)  0.16  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  each  prime 
coat  operation. 

(b)  1.40  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  each  guide 
coat  operation. 

(c)  1.47  kilograms  of  VOC  per  liter  of 
applied  coating  solids  from  each  topcoat 
operation. 

§  60.393    Performance  test  and  compliance 
provisions. 

(a)  Sections  60.8  (d)  and  (f)  do  not 
apply  to  the  performance  test 
procedures  required  by  this  section. 

(b)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
performance  test  in  accordance  with 

§  60.8(a)  and  thereafter  for  each 
calendar  month  for  each  affected  facihty 
according  to  the  procedures  in  this 
section. 

(c)  The  owner  or  operator  shall  use 
the  following  procedures  for  determining 
the  monthly  volume  weighted  average 
mass  of  VOC  emitted  per  volume  of 
applied  coating  solids. 

(1)  The  owner  or  operator  shall  use 
the  following  procedures  for  each 
affected  facility  which  does  not  use  a 


capture  system  and  a  control  device  to 
comply  with  the  applicable  emission 
limit  specified  under  §  60.392. 

(i)  Calculate  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  coating  solids  for  each  calendar 
month  for  each  affected  facility.  The 
owner  or  operator  shall  determine  the 
composition  of  the  coatings  by 
formulation  data  supplied  by  the 
manufacturer  of  the  coating  or  from  data 
determined  by  an  analysis  of  each 
coating,  as  received,  by  Reference 
Method  24.  The  Administrator  may 
require  the  owner  or  operator  who  uses 
formulation  data  supplied  by  the 
manufacturer  of  the  coating  to 
determine  data  used  in  the  calculation 
of  the  VOC  content  of  coatings  by 
Reference  Method  24  or  an  equivalent  or 
alternative  method.  The  owner  or 
operator  shall  determine  from  company 
records  on  a  monthly  basis  the  volume 
of  coating  consumed,  as  received,  and 
the  mass  of  solvent  used  for  thinning 
purposes.  The  volume  weighted  average 
of  the  total  mass  of  VOC  per  volume  of 
coating  solids  used  each  calendar  month 
will  be  determined  by  the  following 
procedures. 

(A)  Calculate  the  mass  of  VOC  used 
in  each  calendar  month  for  each 
affected  facility  by  the  following 
equation  where  "n"  is  the  total  number 
of  coatings  used  and  "m"  is  the  total 
number  of  VOC  solvents  used: 


0        d 


i=l 


^ci     °ci     '^oi     \l,  ^dj     % 


[l  Ldi  Ddj  will  be  zero  if  no  VOC  solvent 
is  added  to  the  coatings,  as  received]. 

(b)  Calculate  the  total  volume  of 
coating  solids  used  in  each  calendar 
month  for  each  affected  facility  by  the 
following  equation  where  "n"  is  the  total 
number  of  coatings  used: 


n 

=  Z  L 
i=l 


ci 


SI 
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(ii)  Calculate  the  total  volume  of 
coating  solids  (L.)  used  in  each  calendar 
month  for  each  affected  facility  as 
described  under  §  60.393(c)(lKi). 

(iii)  Calculate  the  mass  of  VOC 

xA<->.^imr<nrl  f\^  1  QQr>V»  r-alonHar  mnntn  fnr 


§  60.395    Reporting  and  recorditeeping 
requirements. 

(a)  Each  owner  or  operator  of  an 
affected  facility  shall  include  the  data 
outlined  in  subparagraphs  (1)  and  (2)  in 
the  initial  compliance  report  required  by 


immediately  before  the  catalyst  bed, 
when  the  coating  system  is  operational, 
is  more  than  28°  C  less  than  the  average 
temperature  immediately  before  the 
catalyst  bed  during  the  most  recent 
control  device  performance  test  at 
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(c)  Select  the  appropriate  transfer 
efficiency  (T)  from  the  following  tables 
for  each  surface  coating  operation: 


APPl'Cst'or'  Method J^fc^^icK 

Air  Atomized  Spray  (watertxjrne  coating) 0  39 

Air  Atomized  Spray  (solvent-borne  coating) 0  50 

Manual  Electrostatic  Spray 0  75 

Automatic  Electrostatic  Spray 0.95 

Electrodeposition 1,00 


The  values  in  the  table  above  represent 
an  overall  system  efficiency  which 
irrcludes  a  total  capture  of  purge.  If  a 
spray  system  uses  line  purging  after 
each  vehicle  and  does  not  collect  any  of 
the  purge  material,  the  following  table 
shall  be  used: 


AppKcation  Method /^'^^^ 

Air  Atomized  Spray  (watertiorne  coating) 0.30 

Air  Atomized  Spray  (solvent-borne  coating) 0  40 

Manual  Electrostatic  Spray 0.62 

Automatic  Electrostatic  Spray 0  75 


If  the  owner  or  operator  can  justify  to 
the  Administrator's  satisfaction  that 
other  values  for  transfer  efficiencies  are 
appropriate,  the  Administrator  will 
approve  their  use  on  a  case-by-case 
basis. 

[1)  When  more  than  one  application 
method  [I)  is  used  on  an  individual 
surface  coating  operation,  the  owner  or 
operator  shall  perform  an  analysis  to 
determine  an  average  transfer  efficiency 
by  the  following  equation  where  "n"  is 
the  total  number  of  coatings  used  and 
"p"  is  the  total  number  of  application 
methods: 


n       p 

1  =  1    2.=1 

T  =  I 


(ii)  If  the  volume  weighted  average 
mass  of  VOC  per  volume  of  applied 
coating  solids  (G),  calculated  on  a 
calendar  month  basis,  is  less  than  or 
equal  to  the  applicable  emission  limit 
specified  in  §  60.392,  the  affected  facility 
is  in  compliance.  Each  monthly 
calculation  is  a  performance  test  for  the 
purpose  of  this  subpart. 

(2)  The  owner  or  operator  shall  use 
the  following  procedures  for  each 
affected  facility  which  uses  a  capture 
system  and  a  control  device  that 
destroys  VOC  (e.g.,  incinerator)  to 
comply  with  the  applicable  emission 
limit  specified  under  §  60.392. 

(i)  Calculate  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  coating  solids  (Gj  during  each 
calendar  month  for  each  affected  facihty 
as  described  under  §  60.393(c)(l)(i). 

(ii)  Calculate  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  solids  emitted  after  the  control 
device,  by  the  following  equation: 
N  =  G[1-FE] 

(A)  Determine  the  fraction  of  total 
VOC  which  is  emitted  by  an  affected 
facility  that  enters  the  control  device  by 
using  the  following  equation  where  "n" 
is  the  total  number  of  stacks  entering  the 
control  device  and  "p"  is  the  total 
number  of  stacks  not  connected  to  the 
control  device: 


F  = 


(D)  Calculate  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  coating  solids  (G)  during  each 
calendar  month  for  each  affected  facility 
by  the  following  equation: 


M      +   M. 


i"=l   ^bi     Si 


,\  Qbi  Si  w  Qfk  Cfk 

1=1  k=l 


L.  T 


If  the  owner  can  justify  to  the 
Administrator's  satisfaction  that  another 
method  will  give  comparable  results,  the 
Administrator  will  approve  its  use  on  a 
case-by-case  basis. 

[1)  In  subsequent  months,  the  owner 
or  operator  shall  use  the  most  recently 
determined  capture  fraction  for  the 
performance  test. 

(B)  Determines  the  destruction 
efficiency  of  the  control  device  using 


values  of  the  volumetric  flow  rate  of  the 
gas  streams  and  the  VOC  content  (as 
carbon)  of  each  of  the  gas  streams  in 
and  out  of  the  device  by  the  following 
equation  where  "n"  is  the  total  number 
of  stacks  entering  the  control  device  and 
"m"  is  the  total  number  of  stacks  leaving 
the  control  device: 


E= 


n  m 

^l^  ^"^  y  -^U'^i  '^^ 
J,'bi  c,, 


[1)  In  subsequent  months,  the  owner 
or  operator  shall  use  the  most  recently 
determined  VOC  destruction  efficiency 
for  the  performance  test. 

(C)  If  an  emission  control  device 
controls  the  emissions  from  more  than 
one  affected  facility,  the  owner  or 
operator  shall  measure  the  VOC 
concentration  (CbJ  in  the  effluent  gas 
entering  the  control  device  (in  parts  per 
million  by  volume)  and  the  volumetric 
flow  rate  (Qbi)  of  the  effluent  gas  (in  dry 
standard  cubic  meters  per  hour)  entering 
the  device  through  each  stack.  The 
destruction  or  removal  efficiency 
determined  using  these  data  shall  be 
applied  to  each  affected  facility  served 
by  the  control  device. 

(iii)  If  the  volume  weighted  average 
mass  of  VOC  per  volume  of  applied 
solids  emitted  after  the  control  device 
(NJ  calculated  on  a  calendar  month 
basis  is  less  than  or  equal  to  the 
applicable  emission  limit  specified  in 
§  60.392,  the  affected  facility  is  in 
compliance.  Each  monthly  calculation  is 
a  performance  test  for  the  purposes  of 
this  subpart. 

(3)  The  owner  or  operator  shall  use 
the  following  procedures  for  each 
affected  facility  which  uses  a  capture 
system  and  a  control  device  that 
recovers  the  VOC  (e.g.,  carbon 
adsorber)  to  comply  with  the  applicable 
emission  limit  specified  under  §  60.392. 

(i)  Calculate  the  mass  of  VOC 
(Mo-I-Md)  used  during  each  calendar 
month  for  each  affected  facility  as 
described  under  §  60.393(c)(l)(i). 
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(c)  For  Reference  Method  25,  the 
sampling  time  for  each  of  three  runs 
must  be  at  least  one  hour.  The  minimum 
sample  volume  must  be  0.003  dscm 
except  that  shorter  sampling  times  or 
smaller  volumes,  when  necessitated  by 
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(ii)  Calculate  the  total  volume  of 
coating  solids  (L,)  used  in  each  calendar 
month  for  each  affected  facility  as 
described  under  §  60.393(c)(l)(i). 

(iii)  Calculate  the  mass  of  VOC 
recovered  (Mr)  each  calendar  month  for 
each  affected  facility  by  the  following 
equation:  Mr  =  LrDr 

(iv)  Calculate  the  volume  weighted 
average  mass  of  VOC  per  volume  of 
applied  coating  solids  emitted  after  the 
control  device  during  a  calendar  month 
by  the  following  equation: 


N   = 


^   ^   ^d    -   \ 


(v)  If  the  volume  weighted  average 
mass  of  VOC  per  volume  of  applied 
solids  emitted  after  the  control  device 
(N)  calculated  on  a  calendar  month 
basis  is  less  than  or  equal  to  the 
applicable  emission  limit  specified  in 
§  60.392,  the  affected  facility  is  in 
compliance.  Each  monthly  calculation  is 
a  performance  test  for  the  purposes  of 
this  subpart. 

§  60.394    Monitoring  of  emissions  and 
operations. 

The  owner  or  operator  of  an  affected 
facility  which  uses  an  incinerator  to 
comply  with  the  emission  limits 
specified  under  §  60.392  shall  install, 
calibrate,  maintain,  and  operate 
temperature  measurement  devices  as 
prescribed  below: 

(a)  Where  thermal  incineration  is 
used,  a  temperature  measurement 
device  shall  be  installed  in  the  firebox. 
Where  catalytic  incineration  is  used,  a 
temperature  measurement  device  shall 
be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(b)  Each  temperature  measurement 
device  shall  be  installed,  calibrated,  and 
maintained  according  to  accepted 
practice  and  the  manufacturer's 
specifications.  The  device  shall  have  an 
accuracy  of  the  greater  of  ±0.75  percent 
of  the  temperature  being  measured 
expressed  in  degrees  Celsius  or  ±2.5°  C. 

(c)  Each  temperature  measurement 
device  shall  be  equipped  with  a 
recording  device  so  that  a  permanent 
record  is  produced. 

(Section  114  of  the  Clean  Air  Act  as  amended 
(42  U.S.C.  74140)) 


§  60.395    Reporting  and  recorditeeping 
requirements. 

(a)  Each  owner  or  operator  of  an 
affected  facility  shall  include  the  data 
outlined  in  subparagraphs  (1)  and  (2)  in 
the  initial  compliance  report  required  by 
§  60.8. 

(1)  The  owner  or  operator  shall  report 
the  volume  weighted  average  mass  of 
VOC  per  volume  of  applied  coating 
solids  for  each  affected  facility. 

(2)  Where  compliance  is  achieved 
through  the  use  of  incineration,  the 
owner  or  operator  shall  include  the 
following  additional  data  in  the  control 
device  initial  performance  test  requried 
by  §  60.8(a)  or  subsequent  performance 
tests  at  which  destruction  efficiency  is 
determined:  the  combustion  temperature 
(or  the  gas  temperature  upstream  and 
downstream  of  the  catalyst  bed),  the 
total  mass  of  VOC  per  volume  of 
applied  coating  solids  before  and  after 
the  incinerator,  capture  efficiency,  the 
destruction  efficiency  of  the  incinerator 
used  to  attain  compliance  with  the 
applicable  emission  limit  specified  in 

§  60.392  and  a  description  of  the  method 
used  to  establish  the  fraction  of  VOC 
captured  and  sent  to  the  control  device. 

(b)  Following  the  initial  report,  each 
owner  or  operator  shall  report  the 
volume  weighted  average  mass  of  VOC 
per  volume  of  applied  coating  solids  for 
each  affected  facility  during  each 
calendar  month  in  which  the  affected 
facility  is  not  in  compliance  with  the 
applicable  emission  limit  specified  in 

§  60.392.  This  report  shall  be 
postmarked  not  later  than  ten  days  after 
the  end  of  the  calendar  month  that  the 
affected  facility  is  not  in  compliance. 
Where  compliance  is  achieved  through 
the  use  of  a  capture  system  and  control 
device,  the  volume  weighted  average 
after  the  control  device  should  be 
reported. 

(c)  Where  compliance  with  §  60.392  is 
achieved  through  the  use  of  incineration, 
the  owner  or  operator  shall  continuously 
record  the  incinerator  combustion 
temperature  during  coating  operations 
for  thermal  incineration  or  the  gas 
temperature  upstream  and  downstream 
of  the  incinerator  catalyst  bed  during 
coating  operations  for  catalytic 
incineration.  The  owner  or  operator 
shall  report  quarterly  as  defined  below. 

(1)  For  thermal  incinerators,  every 
three-hour  period  shall  be  reported 
during  which  the  average  temperature 
measured  is  more  than  28°C  less  than 
the  average  temperature  during  the  most 
recent  control  device  performance  test 
at  which  the  destruction  efficiency  was 
determined  as  specified  under  §  60.393. 

(2)  For  catalytic  incinerators,  every 
three-hour  period  shall  be  reported 
during  which  the  average  temperature 


immediately  before  the  catalyst  bed, 
when  the  coating  system  is  operational, 
is  more  than  28°  C  less  than  the  average 
temperature  immediately  before  the 
catalyst  bed  during  the  most  recent 
control  device  performance  test  at 
which  destruction  efficiency  was 
determined  as  specified  under  §  60.393. 
In  addition,  every  three-hour  period 
shall  be  reported  each  quarter  during 
which  the  average  temperature 
difference  across  the  catalyst  bed  when 
the  coating  system  is  operational  is  less 
than  80  percent  of  the  average 
temperature  difference  of  the  device 
during  the  most  recent  control  device 
performance  test  at  which  destruction 
efficiency  was  determined  as  specified 
under  §  60.393. 

(3)  For  thermal  and  catalytic 
incinerators,  if  no  such  periods  occur, 
the  owner  or  operator  shall  submit  a 
negative  report. 

(d)  The  owner  or  operator  shall  notify 
the  Administrator  30  days  in  advance  of 
any  test  by  Reference  Method  25. 

(Section  114  of  the  Clean  Air  Act  as  amended 
(42  U.S.C.  7414)) 

§  60.396    Reference  methods  and 
procedures. 

(a)  The  reference  methods  in 
Appendix  A  to  this  part,  except  as 
provided  in  §  60.8  shall  be  used  to 
conduct  performance  tests. 

(1)  Reference  Method  24  or  an 
equivalent  or  alternative  method 
approved  by  the  Administrator  shall  be 
used  for  the  determination  of  the  data 
used  in  the  calculation  of  the  VOC 
content  of  the  coatings  used  for  each 
affected  facility.  Manufacturers' 
formulation  data  is  approved  by  the 
Administrator  as  an  alternative  method 
to  Method  24.  In  the  event  of  dispute, 
Reference  Method  24  shall  be  the  referee 
method. 

(2)  Reference  Method  25  or  an 
equivalent  or  alternative  method 
approved  by  the  Administrator  shall  be 
used  for  the  determination  of  the  VOC 
concentration  in  the  effluent  gas 
entering  and  leaving  the  emission 
control  device  for  each  stack  equipped 
with  an  emission  control  device  and  in 
the  effluent  gas  leaving  each  stack  not 
equipped  with  a  control  device. 

(3)  'The  following  methods  shall  be 
used  to  determine  the  volumetric  flow 
rate  in  the  effluent  gas  in  a  stack: 

(i)  Method  1  for  sample  and  velocity 
traverses, 

(ii)  Method  2  for  velocity  and 
volumetric  flow  rate, 

(iii)  Method  3  for  gas  analysis,  and 

(iv)  Method  4  for  stack  gas  moisture. 

(b)  For  Reference  Method  24,  the 
coating  sample  must  be  a  1-liter  sample 
taken  in  a  1-liter  container. 


(c)  For  Reference  Method  25,  the 
sampling  time  for  each  of  three  runs 
must  be  at  least  one  hour.  The  minimum 
sample  volume  must  be  0.003  dscm 
except  that  shorter  sampling  times  or 
smaller  volumes,  when  necessitated  by 
process  variables  or  other  factors,  may 
be  approved  by  the  Administrator.  The 
Administrator  will  approve  the  sampling 
of  representative  stacks  on  a  case-by- 
case  basis  if  the  owner  or  operator  can 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  testing  of 
representative  stacks  would  yield 
results  comparable  to  those  that  would 
be  obtained  by  testing  all  stacks. 

(Sec.  114  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7414)) 

§  60.397    Modifications. 

The  following  physical  or  operational 
changes  are  not,  by  themselves, 
considered  modifications  of  existing 
facilities: 

(1)  Changes  as  a  result  of  model  year 
changeovers  or  switches  to  larger  cars. 

(2)  Changes  in  the  application  of  the 
coatings  to  increase  coating  film 
thickness. 
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Subpart  A— General 

§  776.1     Description  of  the  Library  Career 
Training  Program. 

The  Secretary  awards  grants  and 
contracts  for  the  purpose  of — 

(al  Trainino  nprsnns  in  lihrarianshin 


"Dependent"  means  any  of  the 
following,  provided  that  any  person  to 
be  claimed  in  (1),  (2)  or  (3)  has  received 
more  than  half  of  his/her  support  from 
the  participant  for  the  calendar  year  in 
which  the  school  year  begins: 


recognized  occupation  and  which  meets 
the  provisions  of  clauses  (1),  (2),  (4),  and 
(5).  For  purposes  of  this  subsection,  the 
Secretary  shall  publish  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  which  the 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  776 

Library  Career  Training  Program  (Title 
ll-B  HEA) 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  is  issuing 
regulations  for  the  Library  Career 
Training  Program  authorized  by  Title  II 
of  the  Higher  Education  Act  of  1965,  as 
amended.  The  regulations  are  being 
amended  to  reflect  the  statutory  changes 
contained  in  the  Education  Amendments 
of  1980,  incorporate  the  general 
selection  criteria  in  the  Education 
Division  General  Administrative 
Regulations  (EDGAR),  and  reflect 
administrative  policy  decisions. 
EFFECTIVE  DATE:  These  final  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  by  statute  if 
the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  final  regulations, 
call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Stevens,  U.S.  Department  of 
Education  (Room  3622,  ROB-3),  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  20202.  Telephone:  (202)  245-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Library  Career  Training  Program  is 
authorized  by  Part  B  of  Title  II  of  the 
Higher  Education  Act,  as  amended  by 
the  Education  Amendments  of  1980,  Pub. 
L.  96-374.  Under  the  Library  Career 
Training  Program  the  Secretary  makes 
grants  or  contracts  to  institutions  of 
higher  education  and  library 
organizations  or  agencies.  The  purpose 
of  the  program  is  to  train  persons  in 
librarianship  through  institutes, 
fellowships  and  traineeships,  and 
establish,  expand,  or  develop  programs 
of  library  and  information  sciences. 

On  November  14, 1980,  the  Secretary 
published  a  notice  in  the  Federal 
Register  of  the  Department's  intent  to 
publish  regulations  necessary  to 
implement  the  Education  Amendments 
of  1980.  In  that  notice,  the  Department 
listed  the  existing  regulations  affected 
by  the  new  law  and  requested 
comments  whether  those  regulations 
required  information  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States.  The  regulations  in  this 
document  are  based  on  regulations 


listed  in  the  November  14  notice.  Based 
on  any  comments  received  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

These  regulations  have  been  rewritten 
for  brevity  and  clarity.  In  substance, 
however,  these  regulations  are  largely 
the  same  as  their  predecessor.  Most  of 
the  changes  are  mandated  by  the 
Education  Amendments  of  1980. 

Because  of  the  need  to  make  awards 
based  on  these  regulations  early  in  1981, 
it  is  not  possible  to  obtain  public 
comment  upon  them.  However,  it  is 
intended  that  these  regulations  will 
undergo  a  more  thorough  and 
exhaustive  revision  at  a  later  date  for 
implementation  in  FY  1982,  at  which 
time  these  regulations  will  be  made 
available  for  public  comment. 

The  most  significant  revisions  to  the 
regulations  include: 

(a)  The  incorporation  of  the  standard 
selection  criteria  contained  in  the 
Education  Division  General 
Administrative  Regulations  (EDGAR); 

(b)  The  addition  of  the  Secretary's 
authority  to  enter  into  contracts  as  well 
as  grants; 

(c)  An  increase  in  the  amount  of 
stipends  and  institutional  support; 

(d)  A  clarification  of  the  Secretary's 
authority  to  establish  funding  priorities 
for  each  fiscal  year: 

(e)  The  expansion  of  the  program 
purposes  to  include  the  development  of 
new  techniques  of  information  transfer 
and  communication  technology;  and 

(f)  The  limitation  of  dependency 
allowances  to  trainees  on  a  hardship 
basis  only. 

These  regulations  are  being  codified 
in  Title  34  of  the  Code  of  Federal 
Regulations  along  with  other 
Department  of  Education  programs. 

CITATION  OF  LEGAL  AUTHORITY:  A 

citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(20  U.S.C.  1021, 1032) 

Dated:  December  19, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.036,  Library  Career  Training.  Part  I  of  0MB 
Circular  A-95  does  not  apply.) 

The  Secretary  revises  Part  776  of  34 
CFR  to  read  as  follows: 


PART  776— LIBRARY  CAREER 
TRAINING  PROGRAM 

Subpart  A— General 

Sec. 

776.1  Description  of  the  Library  Career 
Training  Program. 

776.2  Eligible  parties. 

776.3  Regulations  that  apply  to  grants. 

776.4  Regulations  that  apply  to  contracts. 

776.5  Definitions  that  apply  to  the  Library 
Career  Training  Program. 

Subpart  B— Kinds  of  Projects  for  Which 
Grants  Are  Made 

776.10    Types  of  projects. 
77611     Program  objectives. 
776.12    Project  duration. 

Subpart  C— How  To  Apply  for  a  Grant 

776.20  Limitation  on  number  of  applications. 

776.21  Application  requirements. 

Subpart  D— How  a  Grant  is  Made 

776.30  How  the  Secretary  judges 
applications. 

776.31  Funding  priorities— institute  projects. 

776.32  Funding  priorities — fellowship 
projects. 

776.33  Funding  priorities — traineeship 
projects. 

778.34  General  selection  criteria  for 
evaluating  applications. 

776.35  Special  selection  criteria  for 
evaluating  institute  applications. 

776.36  Special  selection  criteria  for 
evaluating  fellowship  applications. 

776.37  Special  selection  criteria  for 
evaluating  traineeship  applications. 

776.38  Apportionment. 

Subpart  E— Conditions  That  Must  Be  Met  by 
a  Grantee 

776.40  Fiscal  requirements. 

776.41  Limitation  on  costs. 

776.42  Evaluation  of  institute  and 
traineeship  projects. 

776.43  Institutional  support. 

776.44  Stipends  for  participants  in 
fellowship  projects. 

776.45  Stipends  for  participants  in  institute 
projects. 

776.46  Travel  allowances  for  project 
participants. 

776.47  Allowances  for  dependents  of  project 
participants. 

776.48  Coordination  with  other  groups. 

Subpart  F— The  Administrative 
Responsibilities  of  a  Grantee 

776.50  Eligible  participants. 

776.51  Eligibility  f6r  fellowships. 

776.52  Eligibility  for  traineeships. 

776.53  Selection  of  participants. 

776.54  Substitutions. 

776.55  Payments  to  participants. 

776.56  Payment  adjustments. 

776.57  Assistance  under  other  Federal 
programs. 

Authority:  Part  B  of  Title  II  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
Education  Amendments  of  1980,  94  Stat.  1383 
(20  U.S.C.  1021). 


85424 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday.  December  24,  1980  /  Rules  and  Regulations 


Subpart  B-Klnds  of  Projects  for  Which  Subpart  C-How  To  Apply  for  a  Grant  (e)  Developing  new  methods  for 


Federal  Register  /  Vol.  45,  No.  249  /  Wednesday,  December  24,  1980  /  Rules  and  Regulations 


85423 


Subpart  A— General 

§  776.1     Description  of  the  Library  Career 
Training  Program. 

The  Secretary  awards  grants  and 
contracts  for  the  purpose  of — 

(a)  Training  persons  in  librarianship 
through  institutes,  fellowships,  or 
traineeships;  and 

(b)  Establishing,  developing,  and 
expanding  programs  of  library  and 
information  science,  including  new 
techniques  of  information  transfer  and 
communication  technology. 

(Sections  201  and  222  of  the  Act;  20  U.S.C. 
1021.  1032) 

§  776.2    Eligible  parties. 

Eligible  applicants  include — 

(a)  An  institution  of  higher  education 
that  has  or  is  planning  to  have  a 
graduate  or  undergraduate  library 
education  program;  and 

(b)  A  library  organization  or  agency 
that  can  conduct  a  training  project 
consistent  with  the  purposes  of  the  Act. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.3    Regulations  that  apply  to  grants. 

The  following  regulations  apply  to 
grants  under  the  Library  Career  "Training 
Program: 

(a)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  75  and  77. 

(b)  The  regulations  in  this  Part  776. 

(20  U.S.C.  3474) 

§  776.4    Regulations  that  apply  to 
contracts. 

The  regulations  in  this  part  do  not 
govern  procurement  contracts  under  the 
Library  Career  Training  Program.  These 
contracts  are  subject  to — 

(a)  Federal  and  Department 
procurement  regulations  in  41  CFR 
Chapters  1  and  34;  and 

(b)  Requirements  and  criteria  in 
particular  requests  for  proposals  (RFP's) 
published  in  the  Commerce  Business 
Daily. 

(20  U.S.C.  3474) 

§  776.5    Definitions  that  apply  to  the 
Library  Career  Training  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77:  Applicant, 
Application,  Award,  Contract, 
Department,  Grant.  Grantee,  Local 
Educational  Agency,  Nonprofit,  Private, 
Project,  Project  period,  Public,  Secretary, 
State  Educational  Agency. 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act,  as  amended. 


"Dependent"  means  any  of  the 
following,  provided  that  any  person  to 
be  claimed  in  (1).  (2)  or  (3)  has  received 
more  than  half  of  his/her  support  from 
the  participant  for  the  calendar  year  in 
which  the  school  year  begins: 

(1)  any  relative  by  blood  or  marriage 
and  any  in-law  of  the  participant; 

(2)  any  individual  living  in  the 
participant's  household,  so  long  as  this 
relationship  is  not  in  violation  of  local 
law;  and 

(3)  any  legally  adopted  child  or  a  child 
placed  in  the  participant's  home  for 
adoption  by  a  licensed  child-placing 
agency. 

"Fellowship"  means  an  award  to  a 
participant  engaged  in  a  regular,  full- 
time  academic  program  in  an  institution 
of  higher  education  that  enables  the 
participant  to  earn  an  academic  degree. 

"Institute"  means  an  intensive  short- 
term  or  regular-session  project  of 
specialized  training  designed  to  train 
individuals  in  particular  principles  and 
practices  of  librarianship. 

"Institution  of  higher  education" 
means  an  educational  institution  in  any 
State  which — 

(1)  admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  provides  not  less  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree; 

(4)  is  a  public  or  other  nonprofit 
institution;  and 

(5)  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  or,  if  not  so  accredited — 

(i)  is  an  institution  with  respect  to 
which  the  Secretary  has  determined  that 
there  is  satisfactory  assurance, 
considering  the  resources  available  to 
the  institution,  the  period  of  time,  if  any, 
during  which  it  has  operated,  the  effort 
it  is  making  to  meet  the  accreditation 
standards,  and  the  purpose  for  which 
this  determination  is  being  made,  that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time,  or 

(ii)  is  an  institution  whose  credits  are 
accepted,  on  transfer,  by  not  less  than 
three  institutions  which  are  so 
accredited,  for  credit  on  the  same  basis 
as  if  transferred  from  an  institution  so 
accredited.  Such  term  also  includes  any 
school  which  provides  not  less  than  a 
one-year  program  of  training  to  prepare 
students  for  gainful  employment  in  a 


recognized  occupation  and  which  meets 
the  provisions  of  clauses  (1),  (2),  (4),  and 
(5).  For  purposes  of  this  subsection,  the 
Secretary  shall  publish  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  which  the 
Secretary  determines  to  be  reliable 
authority  as  to  the  quality  of  training 
offered.  Such  term  also  includes  a  public 
or  nonprofit  private  educational 
institution  in  any  State  which,  in  lieu  of 
the  requirement  in  clause  (1),  admits  as 
regular  students  persons  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located  and  who  have  the 
ability  to  benefit  from  the  training 
offered  by  the  institution. 

"Librarianship"  means  the  study  of 
the  principles  and  practices  of  the 
library  and  information  sciences, 
including  the  acquisition,  organization, 
storage,  retrieval,  and  dissemination  of 
information  and  reference  and  research 
use  of  the  library  and  other  information 
resources. 

"Library  organization  or  agency" 
means  a  State  library  agency,  a  State 
educational  agency,  a  public  library,  a 
local  educational  agency,  a  national. 
State,  regional  or  local  library 
association,  or  any  other  public  or 
private  agency  providing  library  service 
programs. 

"Non-self-contained  institute"  is  one 
in  which  not  all  participants  are 
receiving  Federal  support  under  this 
program. 

"Paraprofessional"  means  a  person 
with  special  skills  or  capacities  for 
professional  work  who  can  support  or 
complement  a  professional.  The  term 
includes  positions  identified  as  library 
assistant,  technical  assistant,  library 
technician,  media  technician,  library 
aide,  but  excludes  positions 
characterized  as  clerical,  service,  and 
custodial.  The  minimum  educational 
objective  for  these  positions  is 
participation  in  a  course  (or  courses) 
leading  to  graduation  from  a  junior  or 
community  college  (or  its  equivalent)  in 
a  paraprofessional  library  curriculum. 

"Participant"  means  an  individual 
enrolled  in  a  training  project  assisted 
with  Federal  funds  under  this  part. 

"Self-contained  institute"  is  one  in 
which  all  participants  are  receiving 
Federal  support  under  this  program. 

"State  agency"  means  the  state 
agency  designated  under  section  1203  of 
the  Act. 

"Traineeship"  means  an  award  to  a 
participant  enrolled  in  a  discrete 
training  program  that  is  not  a  regular 
academic  program. 

(Sections  201  and  222  of  the  Act;  20  U.S.C. 
1021,  1032) 
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Subpart  B— Kinds  of  Projects  for  Which 
Grants  Are  Made 

§  776.10    Types  of  projects. 

A  grantee  may  support — 

(a)  An  institute  project  which  provides 
persons  with  the  necessary  skills  to 
enter  the  library  field  and  provides 
professional  librarians — including 
library  educators — an  opportunity  to 
update  their  competencies. 

(b)  A  fellowship  project  which 
provides  full-time  study  in  a  graduate  or 
undergraduate  level  program  in  libary 
and  information  science.  The  project 
may  result  in  the  award  of  a  specific 
degree  or  may  provide  specialized 
training  in  some  aspect  of  librarianship. 

(c)  A  traineeship  project  which 
provides  paraprofessional  and 
professional  librarians  the  opportunity 
to  work  and  study  in  a  discrete  training 
project  designed  to  fulfill  individual 
professional  goals. 

(Sections  201  and  222  of  the  Act;  20  U.S.C. 
102-1, 1032) 

§  776. 1 1    Program  objectives. 

Applicants  are  encouraged  to  design 
projects  that  further  the  following 
objectives — 

(a)  Increasing  the  opportunities  of 
minorities  or  the  economically 
disadvantaged,  or  both,  for  training  in 
librarianship; 

(b)  Increasing  the  opportunities  for 
upward  mobility  of  women  and 
minorities  through  the  advanced  degree 
level  programs; 

(c)  Training  librarians  to  work  more 
responsively  with  the  disadvantaged;  or 

(d)  Developing  viable  alternatives  to 
traditional  library  service  patterns 
including  improved  use  of  new 
techniques  of  information  transfer  and 
communication  technology. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776. 1 2    Project  duration. 

(a)  A  fellowship  project  must  provide 
at  least  one  academic  year  but  not  more 
than  12  months  of  training. 

(b)  A  short-term  institute  project  must 
provide  less  than  one  academic  year  of 
training.  The  usual  short-term  training 
session  is  1  to  12  weeks  in  length. 

(c)  A  long-term  institute  project  must 
provide  at  least  one  academic  year  but 
not  more  than  12  months  of  training. 

(d)  A  traineeship  project  must  provide 
at  least  three  months  but  not  more  than 
12  months  of  training. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 


Subpart  C— How  To  Apply  for  a  Grant 

§  776.20    Limitation  on  number  of 
appiicatlons. 

(a)  The  Secretary  publishes  a  notice  of 
closing  date  each  fiscal  year  in  the 
Federal  Register. 

(b)  In  response  to  the  notice  of  closing 
date,  an  applicant  may  submit — 

(1)  Only  one  application  for  a 
fellowship  project; 

(2)  Any  number  of  applications  for 
institute  and  traineeship  projects. 
(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.21     Appiication  requirements. 

An  appHcant  must  demonstrate,  on 
the  application  form  furnished  by  the 
Secretary,  that  the  proposed  project 
meets  the  requirements  of  the  Act  and 
applicable  regulations.  The  applicant 
must  address  each  funding  criterion. 
(Section  222  of  the  Act;  20  U.S.C.  1032) 

Subpart  D— How  a  Grant  Is  Made 

f 

§  776.30    How  the  Secretary  judges 
applications. 

(a)  The  Secretary  evaluates  an 
application  for  an  institute  project  on 
the  basis  of  the  criteria  in  §  776.34  and 
§  776.35,  and  awards  up  to  207  possible 
points  for  these  criteria. 

(b)  The  Secretary  evaluates  an 
application  for  a  fellowship  project  on 
the  basis  of  the  criteria  in  §  776.34  and 
§  776.36,  and  awards  up  to  108  possible 
points  for  these  criteria. 

(c)  The  Secretary  evaluates  an 
application  for  a  traineeship  project  on 
the  basis  of  the  criteria  in  §  776.34  and 
§  776.37,  and  awards  up  to  111  possible 
points  for  these  criteria. 

(d)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  next  to  the  heading  of  that 
criterion. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§776.31     Funding  priorities— Institute 
projects. 

The  Secretary  may,  in  any  fiscal  year, 
select  from  the  following  activities  and 
announce  in  the  Federal  Register  those 
to  be  given  priority; 

(a)  Recruiting  minority  or 
economically  deprived  persons,  or  both, 
into  the  library  field  as  professionals  or 
paraprofessionals. 

(b)  Training  or  retraining  professional 
librarians  to  serve  the  disadvantaged, 
including  the  aged  and  handicapped. 

(c)  Training  professional  librarians  in 
the  use  of  new  techniques  of  information 
transfer  and  communication  technology. 

(d)  Retraining  professional  librarians 
to  achieve  competence  in  other  areas  of 
special  need,  selected  by  the  Secretary. 


(e)  Developing  new  methods  for 
recruitment,  training  and  the  use  of 
library  personnel. 

[f]  Training  or  retraining  individuals 
to  obtain  or  improve  skills  in  library 
administration,  management  or 
supervision. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.32    Funding  priorities— fellowship 
projects. 

The  Secretary  may,  in  any  fiscal  year, 
select  from  the  following  activities  and 
announce  in  the  Federal  Register  those 
to  be  given  priority: 

(a)  Two-year  associate  degree  level 
projects. 

(b)  Bachelor's  degree  level  projects. 

(c)  Master's  degree  level  projects. 

(d)  Post-master's  degree  or  certificate 
level  projects. 

(e)  Doctoral  degree  level  projects. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.33    Funding  priorities— traineeship 
projects. 

The  Secretary  may,  in  any  fiscal  year, 
select  from  the  following  activities  and 
announce  in  the  Federal  Register  a 
priority  for  traineeships  for  individuals 
possessing  a — 

(a)  Master's  degree. 

(b)  Baccalaureate  degree. 

(c)  Associate  degree. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.34    General  selection  criteria  for 
evaluating  applications. 

(a)  The  Secretary  uses  the  following 
general  selection  criteria  to  evaluate 
applications  for  all  new  grants.  Special 
selection  criteria  for  institute,  fellowship 
and  traineeship  projects  are  included  in 
§§  776.35-37. 

(b)  The  general  selection  criteria  are 
assigned  different  values  for  institute, 
fellowship  and  traineeship  projects.  The 
maximum  values  for  the  general 
selection  criteria  for  each  type  of  project 
are  included  in  §§  776.35-37. 

(1)  Plan  of  operation. 

(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  High  quality  in  the  design  of  the 
project; 

(B)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(C)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(D)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 
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(4)  Level  of  institutional  expenditures. 
(10  points) 

(i)  The  ratio  of  institutional 
expenditures  for  education  in 
librarianship  to  enrollment  is 
satisfactory. 


(1)  Opportunities  for  minority  groups, 
or  disadvantaged  persons.  (17  points) 

The  extent  to  which  the  proposed 
project  will  substantially  further  the 
objectives  of  increasing  the 
opportunities  of  minority  group  persons, 
nr  ornnnmirjillv  HisaHvantaoed  oersons. 


(c)  For  traineeship  projects,  the 
Secretary  may  pay  either  the  costs 
described  in  (a)  or  (b)  of  this  section. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.4 1    Limitation  on  costs. 

fal  Tho  orantpp  mau  nnf  r.haroe  a 
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(E)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(7)  Members  of  racial  or  ethnic 
minority  groups; 

[2]  Women; 

[3]  Handicapped  persons;  and 

[4]  The  elderly. 

(2)  Quality  of  key  personnel. 

(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  The  qualifications  of  the  pi'oject 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(9)(ii)  (A)  and  (B)  of 
this  section  plans  to  commit  to  the 
project;  and 

(D)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

[1]  Members  of  racial  or  ethnic 
minority  groups; 

[2]  Women; 

[3]  Handicapped  persons;  and 

(4)  The  elderly. 

(iii)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(3)  Budget  and  cost  effectiveness. 
(i)  The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(B)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(4)  Evaluation  plan. 

(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(ii)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 


(5)  Adequacy  of  resources. 

(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(B)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.35    Special  selection  criteria  for 
evaluating  institute  applications. 

(a)  The  Secretary  uses  the  special 
selection  criteria  in  this  section  and  the 
general  criteria  in  §  776.34  to  evaluate 
institute  applications. 

(b)  The  Secretary  looks  for 
information  that  shows — 

(1)  The  extent  to  which  the  proposed 
project  is  justified.  (10  points) 

(i)  The  project  will  contribute  to  the 
preparation  of  librarians  with 
specialized  skills. 

(ii)  The  proposed  project  addresses 
itself  to  an  appropriate  training  need. 

(iii)  The  subject  is  important  and 
timely. 

(iv)  The  proposed  project  addresses 
itself  to  the  chosen  annual  priority(ies). 

(2)  The  extent  to  which  participant 
selection  is  appropriate.  (10  points) 

(i)  The  participant  selection  criteria 
are  appropriate  for  the  type  of  training 
being  offered  and  realistic  to  meet 
project  objectives. 

(ii)  The  proposed  training  project  is 
related  accurately  to  the  experience  and 
duties  of  the  participant. 

(iii]  The  proposed  number  of 
participants  can  be  accommodated  by 
the  proposed  project  method. 

(3)  The  extent  to  which  the  proposed 
project  will  be  effective.  (30 points) 

[i]  The  subject  of  the  proposed  project 
is  appropriate  for  intensive  or  long- 
range  training. 

(ii)  There  is  adequate  project  potential 
for  the  solution  of  the  training  problem 
or  need. 

(iii)  The  proposed  professional 
education  is  in  accorance  with  accepted 
standards. 

(iv)  There  is  a  satisfactory  blend  of 
the  theoretical  and  the  practical. 

(v)  The  training  approaches  are  new 
and  imaginative. 

(vi)  Participants  will  be  involved  in 
innovative  and  creative  activities. 

(vii)  The  proposed  project  will 
maintain  focus  on  the  subject. 

(4)  The  extent  to  which  the  institute 
format  is  appropriate.  (5  points) 

(i)  The  type  of  institute  (self-contained 
or  non-self-contained)  is  properly 
chosen. 


(ii)  The  proposed  timing  is  well 
chosen. 

(iii)  The  length  of  the  institute  is 
appropriate. 

(5)  The  extent  to  which  program 
purposes  will  be  achieved.  (30 points) 

(i)  The  proposed  project  will 
contribute  to  librarianship  training. 

(ii)  Prospects  for  employment  or 
advancement  will  be  provided. 

(iii)  Training  opportunities  will  be 
provided  for  minority  groups,  or 
economically  disadvantaged  persons. 

(6)  The  extent  to  which  there  is 
potential  for  replication.  (2  points) 

There  is  potential  for  reproducing  the 
results  of  the  project  in  other  projects  or 
programs  for  similar  educational 
purposes. 

(7)  The  extent  to  which  there  is 
potential  for  dissemination.  (5  points) 

There  is  potential  for  disseminating 
the  results  of  the  project  and  for  making 
project  material  available  to  interested 
parties. 

(8)  Plan  of  operation.  (40  points) 

(9)  Quality  of  key  personnel.  (25 
points) 

(10)  Budget  and  cost  effectiveness.  (15 
points) 

(11)  Evaluation  plan.  (25  points) 

(12)  Adequacy  of  resources.  (10 
points) 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.36    Special  selection  criteria  for 
evaluating  fellowship  applications. 

(a)  The  Secretary  uses  the  special 
selection  criteria  in  this  section  and  the 
general  criteria  in  §  776.34  to  evaluate 
fellowship  applications. 

(b)  the  Secretary  looks  for  information 
that  shows — 

(1)  Adequacy  of  project  content.  (9 
points) 

(i)  The  character  and  scope  of  the 
proposed  project  are  timely,  realistic, 
up-to-date,  and  well-constructed. 

(ii)  Contemplated  changes  to  regular 
academic  curriculum  are  well 
conceived. 

(iii)  The  catalog  provides  sufficient 
information  about  the  program. 

(iv)  Common  course  requirements 
meet  acceptable  standards. 

(v)  The  student  field  experience 
component  is  sufficient. 

(2)  Adequacy  of  project  content  as 
related  to  objectives.  (5  points) 

The  objectives  can  be  achieved  by 
project  content. 

(3)  Adequacy  of  qualifications  for 
admission.  (10  points) 

(i)  Selection  criteria  for  fellows  are 
suitable  and  sufficient. 

(ii)  Applied  tests  are  well 
recommended. 

(iii)  Scholarship  requirements  are 
adequate. 
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(d)  If  the  fellow  does  not  attend  the 
summer  session,  the  grantee  is  not 
entitled  to  the  support  for  the  summer. 
(Section  222  of  Ihe  Act;  20  U.S.C.  1032) 

§  776.44    Stipends  for  participants  In 


case  of  short-term  projects.  S20  for  each 
dependent  for  a  week  may  be  provided. 

(Section  222  of  the  .Act;  20  L'.S.C,  1032) 

§  776.48    Coordination  with  other  groups. 

Karh  inQfitiifinn  nT  hioKor  ortn/^Lifinn 


§  776.53    Selection  of  participants. 

A  grantee  has  the  responsibility  for 
the  selection  of  project  participants. 

(Section  222  of  ihe  AcA:  20  U.S.C.  1032) 
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(4)  Level  of  institutional  expenditures. 
(10  points) 

(i)  The  ratio  of  institutional 
expenditures  for  education  in 
iibrarianship  to  enrollment  is 
satisfactory. 

(ii)  Expenditures  are  comparable  to 
other  library  education  programs  with 
similar  curricula  and  student  enrollment. 

(5)  Quantity  of  enrollment  and 
degrees  awarded.  (5  points) 

(i)  Enrollment  and  the  number  of 
degrees  awarded  by  the  institution  are 
increasing. 

(ii)  The  ratio  of  the  number  of  degrees 
awarded  to  enrollment  is  satisfactory. 

(6)  Quantity  of  institutional 
fellowships  and  scholarships.  (5  points) 

(i)  Institutional  fellowships  and 
scholarships  are  increasing. 

(ii)  The  ratio  of  the  requested  number 
of  Title  II-B  fellowships  to  the 
institutionally  supported  number  is 
satisfactory. 

(7)  Adequacy  of  prospects  for 
increasing  training  opportunities.  (15 
points) 

(i)  There  is  evidence  that  the  proposed 
project  will  be  adequately  promoted  and 
that  there  will  be  effective  recruitment. 

(ii)  The  level  of  training  selected  is 
appropriate  to  the  applicant's 
capabilities  or  experience  in  this  field. 

(8)  Prospect  for  achieving  program 
objectives.  (10  points) 

(i)  The  extent  to  which  the  proposed 
project  will  substantially  further  the 
objective  of  increasing  the  opportunities 
of  minority  group  persons,  or 
economically  disadvantaged  persons,  or 
both,  for  training  in  Iibrarianship. 

(ii)  The  extent  to  which  the  proposed 
project  will  substantially  further  the 
objective  of  training  librarians  to  work 
more  responsively  with  the 
disadvantaged. 

(iii)  The  extent  to  which  the  proposed 
project  will  substantially  further  the 
objective  of  developing  viable 
alternatives  to  traditional  library  service 
patterns. 

(9)  Plan  of  operation.  (14  points) 

(10)  Quality  of  key  personnel.  (10 
points) 

(11)  Budget  and  cost  effectiveness.  (5 
points) 

(12)  Evaluation  plan.  (5  points) 

(13)  Adequacy  of  resources.  (5  points) 

(Section  222;  20  U.S.C.  1032) 

§  776.37    Special  selection  criteria  for 
evaluating  traineeship  applications. 

(a)  The  Secretary  uses  the  special 
selection  criteria  in  this  section  and  the 
general  criteria  in  §  776.34  to  evaluate 
traineeship  applications. 

(b)  The  Secretary  looks  for 
information  that  shows — 


(1 )  Opportunities  for  minority  groups, 
or  disadvantaged  persons.  (17  points) 

The  extent  to  which  the  proposed 
project  will  substantially  further  the 
objectives  of  increasing  the 
opportunities  of  minority  group  persons, 
or  economically  disadvantaged  persons, 
or  both,  for  advanced  training  in 
iibrarianship. 

(2)  Alternatives  to  traditional  library 
service.  (16  points) 

The  extent  to  which  the  proposed 
project  will  substantially  further  the 
objectives  of  training  librarians  to  work 
more  responsively  with  the 
disadvantaged  and  developing  viable 
alternatives  to  traditional  library  service 
patterns. 

(3)  Internship  opportunities.  (16 
points) 

The  extent  to  which  internship 
opportunities  are  available  to 
participants  through  cooperating  library 
agencies,  and  the  appropriateness  of 
those  internship  opportunities  to  the 
project  objectives. 

(4)  Behavioral  objectives.  (16 points) 
The  extent  to  which  behavioral 

objectives  are  appropriate  as  related  to 
the  project  objectives  and  the 
participant  selection  criteria. 

(5)  Individualized  activities.  (16 
points) 

The  extent  to  which  project  activities 
and  objectives  are  individualized. 

(6)  Plan  of  operation.  (10  points) 

[7]  Quality  of  key  personnel.  (7  points) 

(8)  Budget  and  cost  effectiveness.  (5 
points) 

(9)  Evaluation  plan.  (5  points) 

(10)  Adequacy  of  resources.  (3  points) 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.38    Apportionment. 

At  least  50  percent  of  the  grants 
awarded  by  the  Secretary  under  this 
part  are  for  fellowships  or  traineeships. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

Subpart  E— Conditions  That  Must  Be 
Met  by  a  Grantee 

§  776.40    Fiscal  requirements. 

(a)  For  fellowship  projects,  the 
Secretary  may  pay  the  costs  described 
in  §  776.43  (Institutional  support), 

§  776.44  (Stipends  for  participants  in 
fellowship  projects),  §  776.46  (Travel 
allowances  for  project  participants),  and 
§  776.47  (Allowances  for  dependents  of 
project  participants). 

(b)  For  institute  projects,  the  Secretary 
may  pay  the  cost  described  in  §  776.45 
(Stipends  for  participants  in  institute 
projects),  §  776.46  (Travel  allowances 
for  project  participants],  §  776.47 
(Allowances  for  dependents  of  project 
participants),  and  34  CFR  75.530. 
(EDGAR— General  Cost  Principles) 


(c)  For  traineeship  projects,  the 
Secretary  may  pay  either  the  costs 
described  in  (a)  or  (b)  of  this  section. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.4 1    Limitation  on  costs. 

(a)  The  grantee  may  not  charge  a 
participant  that  receives  Federal  support 
under  this  part  tuition  and  fees,  but  may 
charge  for  room  and  board. 

(b)  In  the  case  of  a  non-self-contained 
institute,  regularly  enrolled  students  of 
the  grantee  who  are  admitted  to  the 
institute  may  not  receive  stipends  or 
travel  allowances  from  the  proceeds  of 
the  grant.  The  grantee  shall  pay  a 
proportional  share  of  the  cost  of  the 
institute  based  on  the  number  of 
regularly  enrolled  students  who  attend 
the  institute. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.42    Evaluation  of  Institute  and 
traineeship  proiects. 

An  application  for  an  institute  or 
traineeship  project  must  include  an 
evaluation  plan  to  be  carried  out  by  a 
third  party.  The  evaluation  plan  must 
describe  how  the  applicant  will — 

(a)  Determine  the  extent  to  which 
objectives  of  the  project  are  being  met; 

(b)  Determine  the  factors  responsible 
for  the  achievement — or  lack  of 
achievement — of  the  objectives  of  the 
project;  and 

(c)  Encourage  the  inclusion  of 
successful  aspects  of  the  project  in  other 
educational  programs. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.43    Institutional  support. 

(a)  The  Secretary  pays  institutional 
support  to  a  grantee  in  conjunction  with 
a  fellowship  awarded  to  a  participant  to 
assist  in  covering  the  cost  of  courses  of 
training  in  Iibrarianship. 

(b)  The  Secretary  pays  institutional 
support  based  on  the  training  level  of 
the  project: 

(1)  For  each  fellowship  awarded  at  the 
undergraduate  level — $1500  for  an 
academic  year  and  $250  for  a  summer 
session. 

(2)  For  each  fellowship  awarded  at  the 
master's  level — $3500  for  an  academic 
year  and  $500  for  a  summer  session. 

(3)  For  each  fellowship  awarded  at  the 
post-master's  and  doctoral  level — $5200 
for  an  academic  year  and  $800  for  a 
summer  session. 

(c)  The  grantee  is  entitled  to  one-half 
the  amount  of  institutional  support  for 
an  academic  year  as  soon  as  the  fellow 
begins  his  training.  The  grantee  is 
entitled  to  the  second  half  when  the 
fellow,  or  a  substitute  fellow,  enrolls  for 
the  following  academic  term. 
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veterans'  and  war  orphans'  and  widows' 
educational  assistance  under  Title  38, 
United  States  Code)  must  be  set  off 
against  the  amount  the  participant 
otherwise  would  receive  under  this  part. 


X   L  _ 
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(d)  If  the  fellow  does  not  attend  the 
summer  session,  the  grantee  is  not 
entitled  to  the  support  for  the  summer. 
(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.44    Stipends  for  participants  in 
fellowship  projects. 

The  Secretary  pays  stipends  for 
participants  in  fellowship  projects  based 
on  the  training  level  of  the  project: 

(a)  Undergraduate  level— $1500  for  an 
academic  year  and  $250  for  a  summer 
session. 

(b)  Master's  level — $3500  for  an 
academic  year  and  $500  for  a  summer 
session. 

(c)  Post-master's  and  doctoral  level — 
$5200  for  an  academic  year  and  $800  for 
a  summer  session. 

§  776.45    Stipends  for  participants  in 
institute  projects. 

The  Secretary  may  pay  stipends  for 
participants  in  institute  projects 
depending  upon  the  nature  and 
objectives  of  the  training  project. 
Stipends  are  based  on  the  length  and 
training  level  of  the  project: 

(a)  Long-term,  full-time,  post- 
baccalaureate  level — $3500  for  an 
academic  year  and  $500  for  a  summer 
session. 

(b)  Long-term,  full-time,  pre- 
baccalaureate  level — $1,500  for  an 
academic  year  and  $250  for  a  summer 
session. 

(b)  Long-term,  full-time,  pre- 
baccalaureate  level — $1,500  for  an 
academic  year  and  $250  for  a  summer 
session. 

(cj  Short-term,  full-time— $100  a  week. 
A  week  is  defined  as  any  consecutive 
seven  day  period. 

(d)  Part-time — $20  a  day.  A  day  is 
defined  as  eight  hours  of  training. 

(Section  222  of  tlie  Act;  20  U.S.C.) 

§  776.46    Travel  allowances  for  project 
participants. 

The  Secretary  may  authorize  upon 
request  of  the  project  director  travel 
allowances  for  participants  only — 

(a)  in  cases  of  extreme  hardship;  and 

(b)  if  travel  is  necessary  for  successful 
participation  in  the  project.  The  mileage 
rate  shall  be  consistent  with  current 
Federal  travel  regulations. 

(Section  222  of  the  Act:  U.S.C.  1032) 

§  776.47    Allowances  for  dependents  of 
project  participants. 

The  Secretary  may  authorize  upon 
request  of  the  project  director 
allowances  for  the  dependents  of  project 
participants  in  cases  of  extreme 
hardship.  The  amount  that  may  be 
provided  is  $450  for  each  dependent  for 
an  academic  year,  $50  for  each 
dependent  for  a  summer  session.  In  the 


case  of  short-term  projects.  S20  for  each 
dependent  for  a  week  may  be  provided. 
(Section  222  of  the  .'\c:t;  20  L'.S.C.  1032) 

§  776.48    Coordination  with  other  groups. 

Each  institution  of  higher  education 
that  receives  a  grant  under  this  part 
shall  annually  inform  the  State  agency 
designated  under  section  1203  of  the  Act 
of  its  project  activities. 

(Section  202  of  the  Act;  20  U.S.C.  1022) 

Subpart  F— The  Administrative 
Responsibilities  of  a  Grantee 

§  776.50     Eligible  participants. 

To  be  enrolled  as  a  participant  in  a 
training  project  and  receive  Federal 
support  an  individual  must  be  a  national 
of  the  United  States,  or  be  in -the  United 
States  for  other  than  a  temporary 
purpose,  and  intend  to  become  a 
permanent  resident  of  the  United  States: 
and — 

(a)  Be  engaged  in,  or  preparing  to 
engage  in,  a  profession  or  other 
occupation  involving  Iibrarianship — this 
includes  library  paraprofessionals: 

(b)  Be  concerned  with  the  study  or 
teaching  of  library  media  or  information 
science: 

(c)  Have  majored  in  library  science  at 
the  undergraduate  level:  or 

(d)  Have  a  graduate  degree  in  library 
science. 

(Sections  201  and  222  of  the  Act;  20  U.S.C. 
1021  and  1032) 

§  776.51     Eligibility  for  fellowships 

In  addition  to  the  requirements  of 
§  776.50,  to  recei\e  Federal  support  a 
participant  in  a  fellowship  project 
must — 

(a)  Have  at  least  a  high  school 
diploma  or  its  equivalent;  and 

(b)  Have  been  accepted  for  enrollment 
on  a  full-time  basis  in  a  program  of 
library  and  information  science.  A  full- 
time  basis  means  carrying  a  program 
load  sufficient  to  allow  the  student  to 
complete  the  course  of  study  in  the 
normal  time  period. 

(Section  222  of  the  Ac.l:  20  L'.S.C.  1032) 

§  776.52    Eligibility  for  traineeships. 

In  addition  to  the  requirements  of 
§  776.50,  to  recei\e  P'ederal  support  a 
participant  in  a  trairffeeship  project 
must — 

(a)  Have  at  least  a  high  school 
diploma  or  its  equivah'nt.  and 

(b)  Have  been  accepted  for  enrollment 
in  a  discrete  program  of  study  that  is  not 
a  regular  part  of  the  academic  program 
being  conducted  by  an  institution  of 
higher  education,  library  organizaton  or 
agency. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 


§  776.53    Selection  of  participants. 

A  grantee  has  the  responsibility  for 
the  selection  of  project  participants. 

(Section  222  of  the  .\cA:  20  U.S.C.  1032) 

§  776.54    Substitutions. 

When  a  participant  withdraws  from  a 
training  project,  another  participant  may 
be  substituted  by  the  grantee  provided 
that  the  new  participant  can 
successfully  complete  the  training 
project  at  no  additional  cost  to  the 
Government.  The  grantee  shall  notify 
the  Department  of  Education  in  writing 
within  30  days  of  withdrawal  or 
substitution  of  the  participant. 

(Section  222  of  the  Act;  20  U.S.C.  1032) 

§  776.55    Payments  to  participants. 

(a)  An  applicant  must  describein  the 
application  the  amount  to  be  paid  to 
participants  for  stipends,  dependency 
and  travel  allowances.  The  grant 
includes  the  amount  of  stipends, 
dependency  and  travel  allowances  to  be 
paid  to  the  appropriate  project 
participants. 

(b)  The  grantee  disburses  the 
stipends,  dependency  and  travel 
allowances  to  the  appropriate  project 
participants. 

(c)  If  a  participant  fails  to  complete  a 
period  of  training  for  which  a  stipend 
payment  has  been  made,  the  grantee 
must  recover  the  excess  payment. 

(d)  If  a  substitution  is  not  made  when 
a  participant  withdraws  from  a  training 
project,  the  grantee  must  refund  to  the 
Federal  Government  the  remaining 
proportional  share  of  stipends, 
dependency  and  travel  allowances. 

(e)  A  grantee  may  make  no  deductions 
from  payments  to  participants  except  as 
provided  in  §  776.56. 

(Section  222  of  the  Act:  20  U.S.C.  1032) 

§  776.56    Payment  adjustments. 

(a)  When  a  participant  withdraws 
from  a  training  project,  the  stipend  and 
any  dependency  allowances  the 
participant  received  must  be  prorated 
according  to  the  number  of  weeks  in  the 
training  period.  Attendance  in  any  part 
of  a  week  is  counted  as  a  full  week  for 
the  purposes  of  prorating  a  stipend. 

(b)  The  date  of  withdrawal  is  the 
participant's  last  day  of  class 
attendance  or  the  date  the  grantee 
determines  that  the  participant  has 
ceased  to  maintain  academic 
proficiency. 

(Section  222  of  the  .Act;  20  U.S.C.  1032) 

§  776.57    Assistance  under  other  Federal 
programs. 

(a)  Any  amount  paid  a  participant 
from  any  other  Federal  grant  program 
for  educational  purposes  (except 
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veterans'  and  war  orphans'  and  widows' 
educational  assistance  under  Title  38, 
United  States  Code)  must  be  set  off 
against  the  amount  the  participant 
otherwise  would  receive  under  this  part. 

(b)  A  participant  may  not  be 
prevented  from  receiving  a  loan  that  is 
made,  insured  or  reifisured  under  any 
Federal  educational  loan  program.  The 
amount  of  the  loan  and  payment  of  any 
Federal  interest  may  not  be  deducted 
from  the  amount  received  by  the 
participant  under  this  part. 

(Section  222  of  the  Act;  20  U.S.C.  1032  and  38 
U.S.C.  1700,  et  seq.) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  778 

Strengthening  ftesearch  Library 
Resources  Program  (Title  ll-C  HEA) 


public  comment  upon  them  at  this  time. 
However,  it  is  intended  that  these 
regulations  will  undergo  a  more 
thorough  and  exhaustive  revision  at  a 
later  date  for  implementation  in  FY  1982, 
at  which  time  these  regulations  will  be 


778.3  Purpose. 

778.4  Definitions. 

778.5  Eligibility  for  assistance. 

778.6  Applications. 

778.7  Selection  criteria. 

778.8  Regional  balance. 

778.9  Authorized  activities. 
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campus,  and  which  has  college  level 
programs  for  which  library  facilities, 
services,  and  materials  are  necessary. 

"Institution  of  higher  education" 
means  an  educational  institution  in  any 
State  which  (1)  admits  as  regular 

shiHpntc:  nnlv  nprcnnQ  havino  a 


(Sees.  231  and  1201  of  the  Act;  20  U.S.C.  1041, 
3474  and  3507) 

§  778.5    Eligibility  for  assistance. 

(a)  The  Secretary  awards  grants  under 
this  part  only  to  institutions  with  major 
research  libraries.  An  institution  with  a 


receive  a  grant  under  this  part  in  the 
same  fiscal  year. 

(2)  For  purposes  of  this  paragraph, 
each  branch  campus  of  an  institution  of 
higher  education  is  deemed  to  be  a 
separate  institution. 

t.Tl  An  institiitinn  nf  hioKipr  prlnratinn 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  778 

Strengthening  Yiesearch  Library 
Resources  Program  (Title  ll-C  HEA) 

agency:  Department  of  Education. 
ACTION:  Final  regulations.       


summary:  The  Secretary  is  issuing 
revised  regulations  for  the  Strengthening 
Research  Library  Resources  Program. 
The  regulations  are  being  amended  to 
reflect  the  changes  mandated  by  the 
Education  Amendments  of  1980,  the 
provisions  of  the  Education  Division 
General  Administrative  Regulations 
(EDGAR),  and  the  proposed  selection 
criteria  published  in  the  Federal  Register 
on  April  3, 1980. 

The  revised  regulations  are 
substantively  the  same  as  the  previous 
regulations.  » 

EFFECTIVE  DATE:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register. 
The  effective  date  is  changed  by 
statute  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  final  regulations, 
call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Stevens,  U.S.  Department  of 
Education,  (Room  3622,  ROB-3),  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  20202.  Telephone:  (202)  245-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Strengthening  Research  Library 
Resources  Program  mSkes  financial 
assistance  available  to  institutions  with 
major  research  libraries.  The  purpose  of 
the  program  is  to  promote  research  and 
education  of  higher  quality  throughout 
the  United  States  by  assisting  those 
institutions  to  (1)  maintain  and 
strengthen  their  library  collections,  and 
(2)  make  their  holdings  available  to 
other  libraries  whose  users  have  need 
for  research  materials. 

The  Education  Amendments  of  1980 
reauthorizes  the  Strengthening  Research 
Library  Resources  Program  without 
substantial  change  except  the  former 
limitation  that  no  more  than  150 
institutions  could  receive  a  grant  under 
this  program  in  any  fiscal  year  has  been 
deleted  from  the  statute.  For  the  sake  of 
consistency,  minor  changes  in  statutory 
language  have  been  followed  in  the 
regulations. 

These  regulations  are  published  in 
final  form  in  order  to  make  awards 
under  the  program  early  in  1981. 
Therefore,  it  is  not  possible  to  obtain 


public  comment  upon  them  at  this  time. 
However,  it  is  intended  that  these 
regulations  will  undergo  a  more 
thorough  and  exhaustive  revision  at  a 
later  date  for  implementation  in  FY  1982, 
at  which  time  these  regulations  will  be 
made  available  for  public  comment. 

These  regulations  also  reflect,  and  are 
consistent  with,  the  provisions  of 
EDGAR.  In  conjunction  with  EDGAR, 
certain  conforming  amendments  to  the 
program  regulations  (45  FR  22534),  as 
well  as  proposed  selection  criteiia  (45 
FR  22820)  were  published  in  the  Federal 
Register  on  April  3,  1980.  No  comments 
were  received  in  response  to  the 
proposed  selection  criteria. 

On  November  14. 1980.  the  Secretary 
published  a  notice  in  the  Federal 
Register  of  the  Department's  intent  to 
publish  regulations  necessary  to 
implement  the  Education  Amendments 
of  1980.  In  that  notice,  the  Department 
listed  the  existing  regulations  affected 
by  the  new  law  and  requested 
comments  whether  those  regulations 
required  information  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States.  The  regulations  in  this 
document  are  based  on  regulations 
listed  in  the  November  14  notice.  Based 
on  any  comments  received  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

These  regulations  are  being  codified 
in  Title  34  of  the  Code  of  Federal 
Regulations,  along  with  other 
Department  of  Education  Regulations. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(20  U.S.C.  1021.1041) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.091,  Strengthening  Research  Library 
Resources.  Part  I  of  0MB  Circular  A-95  does 
not  apply  to  this  program.) 

Dated:  December  19. 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

The  Secretary  revises  Part  778  of  34 
CFR  to  read  as  follows: 

PART  778— STRENGTHENING 
RESEARCH  LIBRARY  RESOURCES 
PROGRAM 

Sec. 

778.1  Scope. 

778.2  Regulations  that  apply  to  the 
Strengthening  Research  Library 
Resources  Program. 


778.3  Purpose. 

778.4  Definitions. 

778.5  Eligibility  for  assistance. 

778.6  Applications. 

778.7  Selection  criteria. 

778.8  Regional  balance. 

778.9  Authorized  activities. 

778.10  Consultation  with  State  agency. 
Authority:  Part  C  of  Title  II  of  the  Higher 

Education  Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1980,  94  Stat.  1383 
(20  U.S.C.  1021). 

§  778.1     Scope. 

This  part  applies  to  the  award  of 
grants  under  Part  C  of  Title  II  of  the 
Higher  Education  Act  of  1965,  as 
amended  by  section  201  of  the 
Education  Amendments  of  1980. 

(Sec.  231  of  the  Act;  20  U.S.C.  1041) 

§  778.2    Regulations  that  apply  to  ttie 
Strengttiening  Research  Library  Resources 
Program. 

(a)  Regulations.  The  foJJowing 
regulations  apply  to  the  Strengthening 
Research  Library  Resources  Program; 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  Part  77 
(Definitions). 

(2)  The  regulations  in  this  Part  778. 

(20  U.S.C.  3474) 

§  778.3    Purpose. 

The  purpose  of  the  program  under  this 
part  is  to  promote  research  and 
education  of  higher  quality  throughout 
the  United  States  by  providing  financial 
assistance  to  help  the  Nation's  major 
research  libraries — 

(a)  Maintain  and  strengthen  their 
collections;  and 

(b)  Make  their  holdings  available  to 
other  libraries  whose  users  have  need 
for  research  materials. 

(Sec.  201  of  the  Act;  20  U.S.C.  1021) 

§  778.4    Definitions. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Acquisition,  Applicant,  Application, 
Department,  Fiscal  Year,  Grant,  Nonprofit, 
Private,  Project,  Public,  Secretary,  and 
State. 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended  by  section  201 
of  the  Education  Amendments  of  1980. 

"Branch  campus"  means  a  campus  of 
an  institution  of  higher  education 
located  in  a  community  of  the  United 
States  different  from  that  of  the  parent 
institution,  not  within  a  reasonable 
commuting  distance  from  the  main 
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(i)  The  breadth  of  the  library 
collection  with  respect  to  the  number  of 
subject  areas  covered  or  the 
comprehensiveness  of  special 
collections  in  particular  subject  areas; 


(1)  The  extent  to  which  the  specific 
objectives  and  activities  of  the  project 
are  designed  to  contribute  to  the 
purposes  of  this  part  (20  points)  by — 

(i)  Helping  the  applicant  to  maintain 


(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(ii)  The  Secretary  looks  for 


lofinn   tViaf   cnniA/C^— 
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campus,  and  which  has  college  level 
programs  for  which  library  facilities, 
services,  and  materials  are  necessary. 

"Institution  of  higher  education" 
means  an  educational  institution  in  any 
State  which  (1)  admits  as  regular 
students  only  persons  having  a 
certificate  of  graduation  from  a  school 
providing  secondary  education,  or  the 
recognized  equivalent  of  such  a 
certificate.  (2)  is  legally  authorized 
within  such  State  to  provide  a  program 
of  education  beyond  secondary 
education,  (3)  provides  an  educational 
program  for  which  it  awards  a 
bachelor's  degree  or  provides  not  less 
than  a  two-year  program  which  is 
acceptable  for  full  credit  toward  such  a 
degree,  (4)  is  a  public  or  other  nonprofit 
institution,  and  (5)  is  accredited  by  a 
nationally  recognized  accrediting 
agency  or  association  or,  if  not  so 
accredited,  (A)  is  an  institution  with 
respect  to  which  the  Secretary  has 
determined  that  there  is  satisfactory 
assurance,  considering  the  resources 
available  to  the  institution,  the  period  of 
time,  if  any,  during  which  it  has 
operated,  the  effort  it  is  making  to  meet 
accreditation  standards,  and  the 
purposes  for  which  this  determination  .  ■ 
being  made,  that  the  institution  will 
meet  the  accreditation  standards  of  such 
an  agency  or  association  within  a 
reasonable  time,  or  (B)  is  an  institution 
whose  credits  are  accepted,  on  transfer, 
by  not  less  than  three  institutions  which 
are  so  accredited,  for  credit  on  the  same 
basis  as  if  transferred  from  an 
institution  so  accredited.  Such  term  also 
includes  any  school  which  provides  not 
less  than  a  one-year  program  of  training 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
and  which  meets  the  provisions  of 
clauses  (1),  (2),  (4),  and  (5).  For  purposes 
of  this  definition,  the  Secretary  shall 
publish  a  list  of  nationally  recognized 
accrediting  agencies  or  associations 
which  the  Secretary  determines  to  be 
reliable  authority  as  to  the  quality  of 
training  offered.  The  term  also  includes 
a  public  or  nonprofit  private  educational 
institution  in  any  State  which,  in  lieu  of 
the  requirement  in  clause  (1),  admits  as 
regular  students  persons  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located  and  who  have  the 
ability  to  benefit  from  the  training 
offered  by  the  institution. 

"Primary  clientele,"  with  reference  to 
a  research  library,  means  students, 
faculty,  or  other  registered  users  of  the 
applicant  or  grantee. 

"State  agency"  means  the  State 
agency  designated  under  section  1203  of 
the  Act. 


(Sees.  231  and  1201  of  the  Act;  20  U.S.C.  1041. 
3474  and  3507] 

§  778.5    Eligibility  for  assistance. 

(a)  The  Secretary  awards  grants  under 
this  part  only  to  institutions  with  major 
research  libraries.  An  institution  with  a 
major  research  library — 

(1)  Is  a  public  or  private  nonprofit 
institution,  including  the  library 
resources  of  an  institution  of  higher 
education,  an  independent  research 
library,  or  a  State  or  other  public  library; 
and 

(2)  Has  a  library  collection  which  is 
available  to  qualified  users  that — 

(i)  Makes  a  significant  contribution  to 
higher  education  and  research,  as 
determined  by  the  strength  of  th^/tfbrary 
collection  in  meeting  one  orjROfe  of  the 
factors  described  in  the  subdivisions 
under  §  778.7(a)(l}» 

(ii)  Is  broadly  based,  as  determined  by 
the  strength  of  the  library  collection  in 
meeting  one  or  more  of  the  factors 
described  in  the  subdivisions  under 
§  778.7(a)(2); 

(iii)  Is  recognized  as  having  national 
or  international  significance  for 
scholarly  research,  as  determined  by  the 
strength  of  the  library  collection  in 
meeting  one  or  more  of  the  factors 
described  in  the  subdivisions  under 
§  778.7(a)(3); 

(iv)  Is  of  a  unique  nature,  and  contains 
material  not  widely  available,  as 
determined  by  the  strength  of  the  library 
collection  in  meeting  one  or  more  of  the 
factors  described  in  the  subdivisions 
under  §  778.7(a)(4):  and 

(v)  Is  in  substantial  demand  by 
researchers  and  scholars  not  connected 
with  the  applicant  institution,  as 
determined  by  the  strength  of  the  library 
collection  in  meeting  one  or  more  of  the 
factors  described  in  the  subdivisions 
under  §  778.7(a)(5). 

(3)  The  requirements  in  paragraph 
(a)(2)  of  this  section  must  be  met  by  the 
library  collection  of  the  institution  with 
a  major  research  library  applying  for  a 
grant.  In  the  case  of  a  consortium  which 
applies  as  a  public  or  private  nonprofit 
institution,  these  requirements  must  be 
met  by  the  library  collection  of  the 
consortium  institution  and  not  by  the 
separate  collections  of  the  members 
which  make  up  the  consortium. 

(Sec.  231  of  the  Act:  20  U.S.C.  1041) 

(b)  Ineligibility  of  section  211  or 
section  224  grantees. 

(1)  An  institution  receiving  a  grant 
under  section  211  of  the  Act  (Resource 
Development  Grants  of  the  College 
Library  Resources  Program)  or  224  of  the 
Act  (Special  Purpose  Grants  under  the 
Library  Training  and  Research 
Development  Program)  is  ineligible  to 


receive  a  grant  under  this  part  in  the 
same  fiscal  year. 

(2)  For  purposes  of  this  paragraph, 
each  branch  campus  of  an  institution  of 
higher  education  is  deemed  to  be  a 
separate  institution. 

(3)  An  institution  of  higher  education 
must  respond  to  the  eligibility  and 
application  requirements  and  evaluation 
criteria  in  this  part,  as  applicable, 
without  regard  to  any  of  its  library 
collections  located  at  a  campus  which 
receives  a  grant  in  the  same  fiscal  year 
under  section  211  or  section  224  of  the 
Act,  as  amended. 

(Sec.  231  of  the  Act:  20  U.S.C.  1041) 

§  778.6    Applications. 

Each  applicant  for  a  grant  under  this 
part  shall  submit  an  application  to  the 
Secretary. 

The  application  must  include  the 
following: 

(a)  Information  sufficient  to  enable  the 
Secretary  to  determine  the  eligibility  of 
the  applicant  under  §  778.5. 

(b)  A  description  of  the  methods  and 
manner  of  administration  of  the 
proposed  project,  including  any  plan  of 
acquisition. 

(Sec.  231  of  the  Act;  20  U.S.C.  1041) 

§778.7    Selection  cHtefia. 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for  new 
grants.  The  maximum  score  for  all  of  the 
criteria  is  110  points. 

(a)  Significance  as  a  major  research 
library.  The  strength  of  the  applicant  in 
meeting  each  of  the  following  elements 
of  a  major  research  library: 

(1)  The  extent  to  which  the  applicant's 
library  collection  makes  a  significant 
contribution  to  higher  education  and 
research.  (16  points]  Consideration  will 
be  given  to  such  factors  as — 

(i)  Major  research  projects  for  which 
the  library  has  made  resources  available 
in  the  past  fiscal  year  (only  a  general 
and  brief  summary  of  information  is 
expected  in  the  application); 

(ii)  For  institutions  of  higher 
education,  the  amount  the  institution 
expended  in  Federal  and/or  other 
research  funds,  and  the  number  of 
projects  conducted  by  the  institution 
with  these  funds  in  the  past  fiscal  year; 

(iii)  Other  evidence  of  substantial 
service  to  researchers  and  scholars;  and 

(iv)  For  institutions  of  higher 
education,  the  number  of  doctoral 
programs  offered  and  the  number  of 
doctoral  degrees  awarded  in  the  past 
fiscal  year. 

(2)  The  extent  to  which  the  applicant's 
library  collection  is  broadly  based.  (12 
points)  Consideration  will  be  given  to 
such  factors  as — 
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(B)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(c)  Projects  eligible  under  other 
Federal  programs. 

Notwithstanding  the  criteria  in 


Nevada,  North  Dakota,  South  Dakota. 
Utah,  and  Wyoming). 

9.  The  Pacific  Northwest  States 
(A)aska,  Idaho.  Oregon,  and 
Washington). 


in    r^„\:!^ 


§  778.10    Consultation  with  State  agency. 

Each  institution  of  higher  education 
which  receives  a  grant  under  this  part 
shall  annually  inform  the  State  agency 
designated  under  section  1203  of  the 
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(i)  The  breadth  of  the  library 
collection  with  respect  to  the  number  of 
subject  areas  covered  or  the 
comprehensiveness  of  special 
collections  in  particular  subject  areas; 

(ii)  The  size  of  the  collection  with 
respect  to  volumes  and  titles, 
manuscripts,  microforms,  and  other 
types  of  materials;  and 

(iii)  The  number  of  current  periodical 
subscriptions. 

(3)  The  extent  to  which  the  applicant's 
library  collection  is  recognized  as 
having  national  or  international 
significance  for  scholarly  research.  (8 
points)  Consideration  will  be  given  to 
such  factors  as —  ' 

(i)  The  number  of  interlibrary  loans 
(including  copies  in  lieu  of  originals) 
made  by  the  applicant  during  the  past 
fiscal  year  to  libraries  located  outside 
the  State  in  which  the  applicant  is 
located; 

(ii)  The  number  of  such  loans  to 
libraries  located  outside  the  regional 
geographic  area  in  which  the  applicant 
is  located; 

(iii)  The  number  of  such  loans  to 
libraries  located  outside  the  United 
States; 

(iv)  The  extent  to  which  loans  of  the 
applicant's  materials  described  in 
paragraphs  (a){3)(i)-(iii)  of  this  section 
are  made  under  cooperative 
arrangements  by  the  applicant  with 
libraries  in  other  States,  regions,  and 
countries;  and 

(v)  Other  evidence  of  national  or 
international  significance  for  scholarly 
research. 

(4)  The  extent  to  which  the  applicant's 
library  collection  is  of  a  unique  nature, 
and  conta'in  material  not  widely 
available.  (8  points)  Consideration  will 
be  given  to  such  factors  as — 

(i)  The  number  and  nature  of  special 
collections  containing  research 
materials  not  widely  available;  and 

(ii)  The  availability  of  printed  (or 
otherwise  published)  catalogs  or  other 
guides  to  the  special  collections. 

(5)  The  extent  to  which  the  library 
collection  is  in  substantial  demand  by 
researchers  and  scholars  not  connected 
with  the  applicant  institution.  (4  points) 
Consideration  will  be  given  to  such 
factors  as — 

(i)  The  number  and  type  of  institutions 
with  which  the  applicant  has  formal, 
cooperative  agreements  for  library  and 
information  services; 

(ii)  The  extent  to  which  the  library 
lends  more  on  interlibrary  loans  than  it 
borrows;  and 

(iii)  The  extent  of  loan  requests  from 
users  outside  the  library's  primary 
clientele. 

(b)  Nature  of  project. 


(1)  The  extent  to  which  the  specific 
objectives  and  activities  of  the  project 
are  designed  to  contribute  to  the 
purposes  of  this  part  [20  points)  by — 

(i)  Helping  the  applicant  to  maintain 
and  strengthen  its  library  collection, 
with  particular  regard  to  whether  the 
project  builds  upon  one  or  more  existing 
special  collections  of  the  applicant 
which  have  national  or  international 
significance  for  scholarly  research;  and/ 
or 

(ii)  Making  the  applicant's  research 
holdings  available  to  other  libraries  for 
wider  use  by  researchers  and  scholars. 
In  applying  this  factor,  the  Secretary 
considers — 

(A)  The  extent  to  which  the  project  is 
designed  to  increase  the  availability  of 
existing  collections  of  the  applicant 
which  have  national  or  international 
significance  for  scholarly  research;  and 

(B)  The  extent  to  which  the  project 
will  strengthen  the  applicant's  capacity 
for  participating  in  library  networks  and 
other  cooperative  library  arrangements 
for  sharing  of  library  resources. 

(2)  The  applicant's  institutional 
commitment  and  capability  to  continue 
and  build  upon  the  Federal  project  upon 
its  expiration  (4  points). 

(3)  The  extent  to  which  the  specific 
proposed  activities  and  expenditures 
under  the  project  are  new  and 
innovative  activities  or  are  designed  to 
expand  upon  and  supplement  the 
applicant's  activities  and  expenditures. 
(4  points) 

(4)  Plan  of  operation.  (11  points) 
(!)  The  Secretary  reviews  each 

application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  High  quality  in  the  design  of  the 
project; 

(B)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(C)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(D)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(E)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(?)  Members  of  racial  or  ethnic 
minority  groups; 
[2]  Women; 

(,?)  Handicapped  persons;  and 
(•^1  The  elderly. 

(5)  Quality  of  key  personnel.  (8  points) 


(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)  (5)(ii)  (A)  and  (B)  of 
this  section  plans  to  commit  to  the 
project;  and 

(D)  The  extent  to  which  the  applicant, 
as  part  of  its  non-discriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

[1)  Members  of  racial  or  ethnic 
minority  groups; 

[2]  Women; 

[3]  Handicapped  persons;  and 

[4]  The  elderly. 

(iii)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(6)  Budget  and  cost  effectiveness.  (6 
points) 

(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project_has  an  adequate  budget 
and  is  cost  effective. 

(ii)  The  Secretary  looks  for 
information  that  shows —  , 

(A)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(B)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(7)  Evaluation  plan.  (6  points) 
(i)  The  Secretary  reviews  each 

application  for  information  that  shows 
tlie  quality  of  the  evaluation  plan  for  the 
project.  Cross  reference — 34  CFR  75.590 
Evaluation  by  the  grantee. 

(ii)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

[Q)  Adequacy  of  resources.  (3  points) 

(i)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(ii)  The  Secretary  looks  for 
information  that  shows — 

(A)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 
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(B)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(c)  Projects  eligible  under  other 
Federal  programs. 

Notwithstanding  the  criteria  in 
paragraphs  (b)(8)(ii)  (A)  and  (B)  of  this 
section,  the  Secretary  will  not  fund  a 
project  eligible  for  assistance  under 
other  Federal  programs  authorizing 
grants  to  support  research  libraries,  such 
as  the  Medical  Library  Assistance  Act 
of  1965  (as  amended  by  Pub.  L.  93-353), 
unless  the  application — 

(1)  Documents  that  payments  under 
this  part  will  ngt  duplicate  payments 
under  other  Federal  programs;  and 

(2)  Demonstrates  a  special  need  for 
funding  under  this  part. 

(Section  231  of  the  Act:  20  U.S.C.  1041) 

§  778.8    Regional  balance. 

The  Secretary  endeavors  to  achieve  a 
broad  and  equitable  geographical 
distribution  in  the  allocation  of  funds 
under  this  part  by  assigning  a  maximum 
of  15  additional  points  to  applications 
which,  if  funded,  would  contribute  to  a 
regional  balance.  These  points  are 
.assigned  according  to  the  following 
steps: 

(a)  Applications  will  first  be  evaluated 
on  the  basis  of  evaluation  criteria  in 

§  778.6  and  a  tentative  slate  will  be 
prepared  of  the  highest  rated 
applications  which  would  have  been 
funded  if  regional  balance  were  not 
considered.  (These  applications  are 
referred  to  as  the  "highest  rated 
applications".) 

(b)  The  Secretary  will  pilot  these 
highest  rated  applications  to  see  their 
locations  in  terms  of  the  following 
designated  regional  areas: 

Area: 

1.  The  New  England  States 
(Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont). 

2.  New  York  State,  Puerto  Rico,  and 
the  Virgin  Islands. 

3.  The  Middle  Atlantic  States 
(Delaware,  District  of  Columbia, 
Maryland,  New  Jersey,  Pennsylvania, 
and  West  Virginia). 

4.  The  Southeastern  States  (Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina, 
Tennessee,  and  Virginia). 

5.  The  Great  Lakes  States  (Indiana, 
Michigan,  and  Ohio). 

6.  The  Midwest  States  (Illinois,  Iowa, 
Minnesota,  Missouri,  and  Wisconsin). 

7.  The  Southwestern  States  (Arizona, 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas). 

8.  The  Mountain  Plains  States 
(Colorado,  Kansas,  Montana,  Nebraska, 


Nevada,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming). 

9.  The  Pacific  Northwest  States 
(Alaska,  Idaho.  Oregon,  and 
Washington). 

10.  California,  Hawaii.  American 
Samoa,  and  Guam. 

(c)  The  Secretary  will  then  assign  15 
extra  points  to  each  of  the  three 
applications  with  the  most  points  in 
each  regional  area  which  has  two  or 
fewer  of  the  highest  rated  applications. 
For  example,  if  the  highest  rated 
applications  were  all  those  with  scores 
of  75  points  and  above,  and  a  regional 
area  had  applications  with  scores  of  82, 
70,  62,  and  55,  15  extra  points  would  be 
awarded  to  each  of  the  applications 
with  82,  70,  and  62  points.  The 
application  with  55  points  would  not 
receive  extra  points. 

(d)  The  Secretary  may  award  15 
additional  points,  in  accordance  with 
the  standards  in  paragraph  (c),  to 
applications  to  avoid  causing  regional 
areas  which  did  not  receive  points  under 
paragraph  (c)  to  be  left  with  two  or 
fewer  fundable  applications. 

(Section  232  of  the  Act;  20  U.S.C.  1041) 

§  778.9    Authorized  activities. 

(a)  General. 

Funds  provided  under  this  part  may 
be  used  for  activities  or  expenditures 
which  achieve  one  or  both  of  the 
purposes  described  in  §  778.3,  exclusive 
of  construction  costs.  These  authorized 
activities  or  expenditures  may  include, 
but  are  not  limited  to — 

(1)  Acquiring  books  and  other 
additional  materials  to  be  used  for 
library  purposes; 

(2)  Binding,  rebinding,  and  repairing 
books  and  other  materials  to  be  used  for 
library  purposes,  and  preserving  such 
materials  by  making  photocopies,  by 
means  of  treatment  to  lengthen  the  life 
of  paper  or  bindings,  or  by  other  means; 

(3)  Cataloging,  abstracting,  and 
making  available  lists  and  guides  of 
library  collections; 

(4)  Distributing  library  materials  and 
bibliographic  information  to  users 
beyond  the  primary  clientele  through  the 
mail  or  through  electronic,  photographic, 
magnetic,  optical,  or  other  reprographic 
techniques; 

(5)  Acquiring  additional  equipment 
and  supplies  that  will  assist  in  making 
library  materials  available  to  users 
beyond  the  primary  clientele; 

(6)  Hiring  necessary  additional  staff  to 
carry  out  activities  funded  under  this 
part;  and 

(7)  Communications  with  other 
institutions  incidental  to  other  activities 
under  this  part. 

(Sections  201  and  231  of  the  Act:  20  U.S.C. 
1021. 1041) 


§  778.10    Consultation  with  State  agency. 

Each  institution  of  higher  education 
which  receives  a  grant  under  this  part 
shall  annually  inform  the  State  agency 
designated  under  section  1203  of  the 
Higher  Education  Act,  as  amended,  of 
its  activities  under  this  part. 

(Section  202  of  the  Act:  20  U.S.C.  1022) 
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Presidential  Documents 


Title  3— 

The  President 


ProdamatioD  4810  of  December  23,  1980 
National  Patriotism  Week 


V 


|FR  Doc.  80^0490 
Filed  12-23-80;  3:27  pm| 
Billing  code  31 95-01 -M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  are  a  Nation  with  many  blessings.  We  have  liberties  enjoyed  by  no  other 
Nation  on  Earth.  We  have  a  government  admired  by  many.  We  have  fought 
hard  to  preserve  our  independence  and  the  independence  of  others,  and  to 
gain  equal  rights  and  responsibilities  for  all  our  citizens.  We  have  much  to  be 
thankful  for  and  much  to  be  proud  of. 

Together  we  have  built  a  great  Nation,  a  Nation  founded  on  freedom,  a  Nation 
forged  by  patriots.  We  have  made  America  strong  with  our  strength.  We  have 
made  America  a  Nation  at  peace  with  our  love  of  peace. 

We  Hve  in  a  Nation  we  all  care  about  deeply.  It  is  important  that  we  continue 
to  care,  that  we  continue  to  respect  ourselves  and  each  other,  and  that  we 
honor  our  past  and  present  by  reaffirming  our  commitment  to  the  greatness 
that  is  ours. 

To  recognize  our  freedoms  and  honor  thi^  great  Nation,  the  Congress,  by  joint 
resolution  of  October  10,  1980  (P.L.  96-421),  designated  the  week  commencing 
with  the  third  Monday  in  February  of  1981  as  "National  Patriotism  Week"  and 
requested  the  President  to  issue  a  proclamation  calling  upon  the  people  of  the 
United  States  to  commemorate  that  week  with  appropriate  celebrations  and 
observances. 

NOW,  THEREFORE,  I,  JIMMY  CARTER,  President  of  the  United  States  of 
America,  do  hereby  call  upon  the  people  of  the  United  States  to  observe  the 
week  beginning  with  the  third  Monday  in  February  1981  as  National  Patriot- 
ism Week. 

I  call  upon  all  primary  and  secondary  schools  to  adopt  an  appropriate 
curriculum  for  that  week  which  should  include  such  elements  as  the  study  of 
the  Pledge  of  Allegiance  and  the  national  anthem,  national  symbols,  seals  and 
mottos,  and  national  monuments,  heroes,  and  accomplishments. 

I  request  each  Federal  agency  recognize  that  week  by  taking  such  action  as  it 
may  deem  appropriate. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifth. 


■^^ 


y'^^/t^ 
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action  with  resoect  to  anv  such  claim 


FOR  FURTHER  INFORMATION  CONTACT! 


Done  in  Washington,  D.C.,  on  December  IB, 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  225 

Summer  Food  Service  Program; 
Claims  Submissions;  Fiscal  Year  1380 

AGENCY:  Food  and  .\'vi;r^!on  St-rvicp. 

I'SUA. 

ACTION:  Emergency  Bn;-.'  rule 

SUFiAMARY:  This  emergency  final  rule 
amends  Suniiner  Food  Service  Program 
(SFSP)  regulations  *g  require  that  fiscal 
year  1980  claims  for  reimbursement  be 
initially  submitted  prior  to  Javiuary  1. 
19H1  to  be  eligible  for  reimbursement. 
An  amended  claim  bubniilted  on  or  after 
January  1  as  a  result  of  an  audit, 
investigation,  or  other  rclovanl 
infoimation  available  to  the  Stt.te 
ayency  may  he  reimbursed,  pro\'idpd 
th^t  the  original  claim  was  submitted 
before  this  date.  This  rule  also  "pqu'^er 
that  the  State  agency  submi;  its  final 
Program  Operations  and  Financial 
Status  Report  for  fiscal  year  1980  by 
March  1, 1981  It  further  provides  for 
adji;Rtmenls  in  payments  to  sponsors 
which  are  made  after  March  1.  The  rule 
implements  a  mandate  of  the  1980 
Supplemental  Appropriations  Act  which 
will  result  in  timely  completion  of  the 
fiscal  year  1980  payment  process  ard 
better  fiscal  management  of  the 
Program. 

EFFECTIVE  DATE:  December  29,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jordan  Bendorly  or  Be\erly  Walstrom. 
Child  Care  and  Summer  F^rograms 
Di\ision,  Food  and  Nutrition  Ser-.  ice. 
U.S.  Department  of  Agricultuie, 
W;,Ghingtcn,  D.C.  20250.  (202)  447-6.509. 
.A.  Final  Impact  Statement  has  been 
prepared  and  is  a\  ailable  on  request 
from  the  persons  named  abo\'e. 
SUPPLEMENTARY  INFORMATION:  This 
emergency  final  rule  has  been  re\  iewed 
under  USDA  procedures  established  in 
Secretary's  Memorandum  19.',')  to 


implement  Executive  Order  12044  and 
has  been  classified  "not  significant." 

This  rule  implements  for  fiscal  year 
1980  the  same  provisions  made  effective 
for  fiscal  year  1979  by  an  amendment  to 
SF'SP  regulations  published  on  February 
1.  1980  (45  CFR  7227).  The  preamble  to 
that  rule  indicated  that  comments  would 
be  considered  in  rulemaking  to 
implement  the  mandate  of  Pub.  L.  96-103 
which  requires  that  fiscal  year  1980 
claims  for  reimbursement  be  submitted 
by  Ja'-.anry  1,  1981  in  order  to  be  eligible 
lor  reimbursement.  Since  comments 
s'.ippoited  the  regulations  of  February  1, 
the  Departm-ent  does  not  solicit 
comments  on  the  same  provisions 
contained  in  this  emergency  final  rule. 

Tins  rule  must  be  finalized  promptly 
in  order  that  State  agencies  may  provide 
for  the  expeditious  payment  of  fiscal 
year  1980  ciaim.s  for  reimbursement  and 
comply  with  year-end  fiscal  and 
reporting  requirements.  Therefore, 
purstiant  to  administrative  proceduic 
provisions  of  5  USC  553.  good  cause  is 
found  for  m.aking  this  rule  effective  less 
than  'M  days  after  publication  in  the 
Federal  Register. 

The  provisions  of  this  rule  for  fiscal 
year  1980  are  applied  to  all  following 
fiscal  years  in  the  proposed  Summer 
Program  regulation."  published  on 
.November  7,  1980  (45  FR  74384). 

Background 

On  June  25, 1979.  Congress  enacted 
Pub.  I..  96-38  (1979  Supplemental 
Agricultural  Appropriations  Act),  which 
required  that  '■*   *   -  only  claims  for 
reimbursement  for  meals  served  during 
fiscal  year  1979  submitted  to  State 
agencies  prior  to  January  1.  1980,  shall 
be  eligible  for  reimbursement."  A  final 
rule  was  published  on  October  30, 1979 
(44  FR  62279)  to  implement  this 
mandate.  The  emergency  final  rule  of 
February  1, 1980  clarified  and  expanded 
upon  this  rulemaking.  On  November  9. 

1979,  Congress  enacted  Pub,  L.  96-108 
(1980  Supplemental  Appropriations  Acij. 
which  required  the  90-day  claims 
submission  provision  for  fiscal  year 

1980.  As  required  by  Pub.  L.  96-108.  final 
regulations  regarding  the  submission  of 
Fiscal  Year  1980  claims  for 
reimbursement  are  included  in  this  rule. 

Regulatory  Analysis 

This  rule  is  based  on  the  need  to 
(  omplete  the  fiscal  year  1980  claims 
payment  process  and  to  establish 


Federal  obligations  for  the  year  as 
expeditiously  as  possible.  It  addresses 
this  need  by  requiring,  first,  that  claims 
be  initially  submitted  to  the  Stale 
agency  before  January  1. 1981  in  order  to 
be  reimbursable  and.  second,  that  the 
State  agency  submit  its  final  Program 
Operaiions  and  Financial  Status  Report 
fc!  fiscal  year  1960  by  March  1,  1981, 
These  requirements  will  result  in  tighter 
fiscal  control  over  the  Program  and 
enable  the  Department  to  accurately 
assess  its  budget  needs  on  a  timely 
basis. 

Within  this  frs:nework  of  tighter 
control,  the  rule  provides  flexibility  to 
State  agencies  in  adjusting  payments  to 
sponsors.  Providing  that  the  original 
claim  is  submitted  by  the  deadline,  an 
amended  claim  submitted  after  this  date 
as  a  result  of  audits,  investigations, 
administrative  reviews,  or  other 
information  available  to  the  State 
agency  may  be  eligible  for 
reimbursem.ent.  Thus  the  State  agency 
has  full  opportunity  to  review  and 
process  all  information  relevant  to 
P.'-ogran}  reim.bu.'^ement  for  the  fiscal 
>'ear. 

All  reimbuisement  adjustments  to  be 
paid  from  funds  made  available  for 
Hscal  year  1980  through  the  Letter  of 
Credit  process  must  be  completed  prior 
to  submission  of  the  final  Program 
Operu'ions  and  Financial  Status  Report 
for  the  year.  However,  the  rule  provides 
farther  flexibility  in  the  payment 
adjast.ment  process  by  permitting  the 
State  agency  to  request  from  the  Food 
and  .Nutrition  Service  (FNS)  additional 
funds  needed  as  a  result  of  corrective 
actions  taken  after  submission  of  the 
final  Report.  If  FNS  approves  such  a 
request,  it  w  ill  make  payment  subject  to 
the  availability  of  funds. 

Accordingly.  7  CFR  Part  225.  Summier 
Food  Service  Program  for  Children,  is 
amended  as  follows;  §  225.13  paragraph 
(a)  is  amended  by  deleting  the  last  eight 
sentsnces  and  adding  the  following: 

5  225.13     Program  payment  procedures. 

(a)  *   "    '  Cldim.s  for  Reimbursement 
for  Hieals  served  during  fiscal  year  1980 
shall  be  filed  with  the  State  agency,  or 
F'NSRO  where  applicable,  prior  to 
January  1.  1981  in  order  to  be  eligible  for 
reimbursement.  The  State  agency,  or 
F.NbRO  where  applicable,  shall,  as 
deierniined  necessary  through  its 
administrative  review  processes  or 
otherwise,  promptly  talte  corrective 
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Done  at  Washington.  D  C  th;s  22Tid  daj  of 
December  1980. 


Des  Moines  was  in  a  nonradar 
environment.  Thev  were  used  for  the 


required,  and  provides  more  efficient 
service  to  the  users. 
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action  with  respect  to  any  such  claim 
Such  corrective  action  shall  be 
completed  in  sufficient  time  to  be 
reflected  in  the  final  Program 
Operations  and  Financial  Status  Reports 
for  fiscal  year  1980  if  reimbursement  for 
such  claims  is  to  be  made  from  funds 
made  available  for  fiscal  year  1980 
through  the  Letter  of  Credit  process 
described  under  §  225.8(b)  of  this  Part. 
The  final  Program  Operations  and 
Fmancial  Status  Reports  for  fiscal  year 
1980  shall  be  submitted  by  March  1. 
1981.  Any  requested  increase  in 
reimbursement  level  for  fiscal  1980, 
resulting  from  corrective  action  taken 
after  submission  of  the  final  fiscal  year 
1960  Program  Operations  and  Financial 
Status  Reports,  shall  be  submitted  to 
FNS  for  approval.  The  request  shall  be 
accompanied  by  a  written  explanation 
of  the  basis  for  the  adjustment  and  the 
actions  taken  to  minimize  the  need  for 
such  adjustments  in  the  future.  If  FNS 
approves  of  such  increase,  it  shall  make 
payments  subject  to  the  availability  of 
funds.  Any  reduction  in  reimbursement 
level  for  fiscal  year  1980  resulting  from 
corrective  action  taken  after  submission 
of  the  final  fiscal  year  1980  Program 
Operations  and  Financial  Status  Reports 
shall  be  handled  in  accordance  with  the 
provisions  of  §  225.14  of  this  Part,  except 
that  amounts  recovered  may  not  be  used 
to  T.ake  Program  payments. 

■*  4  *  *  4 

(Catalog  of  Federal  Domestic  Assistiince 
Programs  Number  10.559,  Summer  Food 
Service  Program  for  Children) 
I  Pub.  L  96-108.  93  Stat.  837  (42  L'.S  C.  1752)) 
Ddted:  December  19, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Sen-ices. 

eiLUNG  CODE  3410-30-M 


Federal  Crop  Insurance  Corporation 
7CFRPart419 

Barley  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  final  rule  corrects 
Amendment  No.  2  to  the  Barley  Crop 
Insurance  Regulations  as  appearing  in 
the  Federal  Register  on  Thursday. 
November  13, 1980  (45  FR  74898).  by 
inserting  a  county  which  was 
inadvertently  omitted  and  where  barley 
crop  insurance  is  available. 

EFFECTIVE  DATE:  December  29,  1980 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F,  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  202-447-3325. 

SUPPLEMENTARY  INFORMATION: 

Correction  to  Appendix  B  of  7  CFR  Part 
419 

Amendn:en!  No.  2  to  the  Barley  Crop 
Insurance  Regulations  (7  CFR  Part  419, 
Appendix  B!.  appearing  in  the  right 
column  of  page  74898,  is  corrected  by 
insf-rtip.g  L'eti.v'een  the  subheadings 
"Mury'ar.d"  and  "Minnesota",  the 
foilcwia.v;  >  :bhpading  and  county: 

Michigan 
Tuscola 

Done  in  W<shington.  D.C..  on  December  18. 
1980 

Peter  F.  Cole. 

Stc'c'^,-'-}'.  Fi. '.era! Crop  Insarancc 
Cc'po'u'fo:!. 

App-roved  bj. 
Everett  S.  Sharp, 

Ac!::  (;  Sfi:pci^er. 
t)..;td;  DectT.lvr  :8,  1980. 


SH-U.SG  CODE  J410-08-M 


7  CFR  Part  430 

Sugar  Beet  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 

Corporaticn,  L'SDA. 

action:  Final  rule;  correction. 


SUMMARY:  This  final  rule  corrects 
Amendmen'.  \o.  2  to  the  Sugar  Beet 
Crop  Insurarxe  Rt-^ulations  as 
appean.ng  in  che  Federal  Register  on 
Thursday,  November  13,  1980  (45  FR 
74899-74900) 

EFFECTiVE  DATE:  December  29, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cc:e,  Secretary,  Fede."al  Crop 
Insurance  Ca.-poration,  U.S.  Department 
of  Agriculture,  Washington.  D.C.,  20250. 

teleph.-j'P  202-447-3325. 

SUPPLEMENTARY  INFORMATION: 

Correction  to  .\ppendix  B  of  7  CFR  Part 
430 

Amendment  \'o.  2  to  the  Sugar  Beet 
Crop  Insurance  Regulations  (7  CFR  Part 
430.  Appendix  B),  appearing  at  45  FR 
74900,  in  the  left  column,  is  corrected  in 
Appendix  "B'  listing  those  counties 
where  sugar  beet  crop  insurance  is 
available  under  the  subheading 
"Michigan",  by  inserting  the  word 
"Sanilac"  beneath  the  word  "Saginaw" 
and  above  the  word  'Tuscola". 


Done  in  Washington,  D.C.,  on  December  IB, 
1980. 
Peter  F.  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Appro led  by: 

Everett  S.  Sharp, 

Acting  Manager. 

Dated:  December  18,  1980. 

!t  R  Uo(  8a-H)ilO  Filed  12-24-80;  B 45  ,imj 
BIU.<NG  CODE  341(M)8-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

Importation  of  Morses  from  Mexico; 
Corrections 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  corrects 
§  §  92.34(c)  and  92.39(a)  of  Title  9  of  the 
Code  of  Federal  Regulations  pertaining 
to  the  importation  of  horses  from 
Mexico. 

—      EFFECTIVE  DATE;  December  29, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  D.  E.  Herrick,  USDA.  APHIS,  VS. 
Federal  Building,  Room  819,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
301-43&-8170. 

SUPPLEMENTARY  INFORMATION:  On 

Friday,  April  18, 1980,  a  notice  of 
correction  and  receipt  of  petition  was 
published  in  the  Federal  Register  (45  FR 
26J17-26318)  pertaining  to  the 
importation  of  horses  from  Mexico.  Due 
to  revisions  made  in  the  regulations  and 
a  proofreading  oversight  an  inaccurate 
section  reference  appears  in  §  92.39(a), 
§  92.34  has  no  heading  and  the  only 
paragraph  in  §  92.34  is  inappropriately 
designated  as  paragraph  "(c)."  In  order 
to  correct  these  errors,  §§  92.34(c)  and 
92.39(a)  are  amended  as  follows: 


§92.34    iCorrected] 

1.  In  §  92.34,  a  new  heading  is  added 
to  .'ead;  Detention  at  port  of  entry  and 
period  of  quarantine. 

ij  92.34    (Corrected] 

2.  In  §  92.34,  the  designation  of  the 
only  paragraph  as  "(c)"  is  removed. 

§92.39    [Amended] 

3.  In  §  92.39(a),  the  phrase  following 
the  second  semicolon  in  the  fust 
sentence  is  amended  to  read:  "und  shall 
be  quarantined  and  tested  as  provided 
m  is  92,34." 
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promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that 
this  action  does  not  warrant  preparation 
of  a  regulatory  evaluation. 
Issued  in  Washington,  D.C.,  on  Decpmber 


in    t  nan 


reduces  delays  and  provides  more 
efficient  use  of  airspace  in  this  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  A.  Sears.  Airspace  Specialist, 
Operations.  Procedures,  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-532. 
FAA.  Central  Region.  601  East  12th 
Street.  Kansas  Citv.  Missouri  64106, 
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Done  at  Washington,  D  C.  this  22nd  da>  of 
December  1980. 
Norvan  L,  Meyer. 

Acting  Deputy  Administrator.  Veterinary 
Services. 

|FR  Doc.  80-«),iP5  Filed  1;-24-bO:  8  46  am) 
BILLING  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  7t 

[Airspace  Docltet  No.  80-AWA-19} 

Revocation  of  Federal  Airv/ays 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule.  

summary:  This  amendment  revokes 
Federal  Airways  V-13VV  between  Des 
Moines,  Iowa,  and  Lamoni.  Iowa,  and 
V-6S  between  Des  Moines,  Iowa,  and 
Omaha,  Nebr.  Use  of  these  airway  s  has 
steadily  decUned  since  the 
commissioning  of  Des  Moines  radar  in 
1961.  This  action  will  simplify  charting 
and  lessen  storage  requirements  for  the 
ATC  automation  data  base. 
effective  date:  February'  19,  1981. 
FOR  FURTHER  INFORMATION,  CONTACT: 
L.  Jack  Overman.  Airspace  Regulations 
and  Obstructions  Branch.  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service.  Federal  Aviation 
Administration.  800  Independnncr 
Avenue.  SVV.,  Washington.  D.C,  20.^91: 
telephone:  (202)  426-3715. 
SUPPLEMENTARY  INFORMATtON: 

History 

On  November  G.  1980.  the  FAA 
proposed  to  amend  §  71.123  of  Pa;t  71  of 
the  Federal  Aviation  Regulations  (•14 
CFR  Part  71)  to  revoke  V-13W  between 
Des  Moines.  Iowa,  and  Lamoni.  Iowa, 
and  V-6S  between  Des  Moines.  Iowa. 
and  Omaha.  Nebr.,  (45  FR  73691). 
Interested  persons  were  invited  to 
particip -:te  in  the  rulrmaking  proceeding 
by  suljniltting  WTiticn  comments  on  the 
proposal  to  the  FAA.  The  comments 
received  expressed  no  objfictions.  This 
amendment  is  the  san^e  as  thiil 
proposed  in  the  notice.  Section  71.123  of 
Part  71  was  republished  in  the  Federal 
Register  on  January  2,  1P80,  (45  FR  30"), 

The  Rule 

This  amendment  to  §  71,123  of  Part  71 
of  the  Federal  Aviation  Regalalions  (14 
CFR  Part  71)  revokes  Federal  Airwjys. 
V-13W  between  Des  Moinps.  Iowa,  and 
Lamoni,  lov.a.  ;;nd  V-6S  be'tween  Drs 
Moines,  Iowa,  and  Omaha,  Nebr.  These 
alternate  airways  had  application  when 


Des  Moines  was  in  a  nonradar 
environment.  They  were  used  for  the 
purpose  of  separating  inbound  and 
outbound  aircraft.  These  airways  have 
not  been  substantially  utilized  since 
commissioning  the  Des  Moines  radar  in 
1961.  This  action  simplifies  charting  and 
lessens  storage  requirements  for  the  a;r 
traffic  automation  data  base. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  711  as 
republished  (45  FR  307)  is  amended, 
effective  0901  GMT,  February  19. 1981. 
as  follows: 

1.  Under  V-13.  after  the  words  "Lamoni. 
Iowa,  Des  Moines.  Iowa."  dplefe  the  words  ". 
including  a  W  alternate" 

2,  Under  V-6.  after  the  nords  "Omaha. 
Nebr.;  Des  Moines,  Iowa,"  delete  the  words  ". 
including  a  S  alternate" 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  134a(a)  and  13.')4fa));  Sec, 
6(c).  Department  of  Transpcrtauon  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.69) 

The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is 
not  significant  under  Executive  Order 
12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  Since  this 
regulatory  action  involves  an 
established  body  of  technics! 
requirements  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operation.iliy  c',:rrent  and 
promote  safe  flight  operation!;,  the 
anticipated  impact  is  so  niirumal  that 
this  action  does  not  warrarit  prepare 'ion 
of  a  regulatory  cnaluaHon. 

I.sMiHd  in  Washingtor..  DC,  cri' Deoembtr 
19  1980, 
B.  Keith  Potts. 

.4;.7/.-ii-  Chief.  Airspcit  c;;;." .-./.-  Traffic  Rules 
Division. 

|1R  n-,    !;,i-n::iii  F,l,>d  K-:.v-t:»i  HttaniJ 
BILLING  C03E  491I)-13-M 


14  CFR  Part  71 

[Airspace  Docket  No,  eO-ARW-10) 

Establishment  of  V-383 

agency:  Federal  Aviatior, 

Administratio.".  (F.AAl  DOT, 
ACTION:  Final  rule, 

SUMMARY:  The  amendmer/.  estdblishes 
low  altitude  Federal  Airway  V-383 
between  Akron,  Colo.,  and  Den\er. 
Colo.,  via  Byers  inlersecticn.  This  action 
provides  a  designated  airway  for  pilot 
navigation  to  the  Denver  terminal 
arrival  area,  reduces  radar  vecforin<: 


required,  and  provides  more  efficient 
service  to  the  users. 
EFFECTIVE  DATE:  February  19. 1981 
FOR  FURTHER  INFORMATION  CONTACT 

L.  Jack  Overman,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  S\V..  Washington,  D.C.  20591: 
telephone:  (202)  426-3715. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  30, 1900,  the  FAA 
proposed  to  am.end  §  71.123  of  Part  71  o' 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  establish  V-383  between 
Akron.  Colo.,  and  Denver,  Colo.  (45  FR 
71810).  Interested  persons  were  invited 
to  participate  in  the  ruiem.aking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
The  comments  received  expressed  no 
objections.  This  amendment  is  the  same 
as  that  proposed  in  the  notice.  Section 
71.123  of  Part  71  was  repubHshed  in  the 
Federal  Register  on  January  2. 1980  (45 
FR  307). 

The  Rule 

This  amendment  to  §  71.123  of  Part  71 
rf  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  adds  an  additional  airway 
bpSween  Akron,  Colo.,  and  Denver. 
Colo.  This  Airway  is  designated  \na  the 
Akron  VORTAC  242'"  and  the  Denver 
0S4'.  The  action  provides  more  efficient 
service  to  the  users  by  designating  a 
route  from  Akron  info  the  Denver 
terminal  arrival  area. 

,'\doption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  AdminisUalor. 
§  71.123  of  Part  7l'of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  cs 
republished  (45  FR  307)  is  amended, 
effective  0901  GMT,  February  19.  19&1, 
by  adding  a  new  Federal  Aiiway  V-383 
as  follows: 

V-383  KroT.  Akron.  Colo.:  L\T  Akron  24: 
and  Den-.'er  094'  rsdials:  Denver.  Colo 
(Sers,  30r(al  and  313(a].  Federal  Aviation  .Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a;};  Sf  c. 
6i;.i.  Di'paitnient  of  Transportation  Act  (49 
U.S.C.  1655(i;)):  and  14  CFR  11.69] 

The  F.'^A  has  deter.mined  that  this 
document  invoI\  es  a  regulation  which  is 
not  significant  under  Executive  Order 
12044,  a^  imp'emented  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR11034;  Februan,'  26. 1979).  Since  this 
regulatory  action  involves  an 
established  body  of  technical 
requirements  for  which  frequent  and 
routine  amendments  are  necessarj-  to 
keep  them  operationally  current  and 
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Harper,  Kansas 

That  airspace  extending  upwards  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Harper,  Kansas  Municipal  Airport 
(Latitude  37°16'45"N,  Longitude  98°02'37"W) 
and  within  2  miles  each  side  of  the  Anthony, 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  these  amendments  to 
Sections  71.123,  71,203,  71.207,  75.100 
and  75.400  of  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  751  is  to  amend  the 


In  1-36  "Minneapolis.  Minn.;"  is  deleted 
and  "Gopher.  Minn,;"  is  substituted 
therefor. 

In  J-70  "Minneapolis,  Minn.;  INT  of  the 
Minneapolis  109°"  is  deleted  and 
"Gopher,  Minn.;  INT  Gopher  109° '  is 
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promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that 
this  action  does  not  warrant  preparation 
of  a  regulatory  evaluation. 

Issued  in  Washington,  D.C..  on  December 
19,  1980. 
B.  Keith  Potts, 

Acting  Chief.  Airspace  and  Air  Traffic  Rules 
Division. 

|FR  Doc  80-40261  Filed  12-24-80:  8:45  ani| 
BILLING  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  80-AAL-16I 

Establishment  of  V-431 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
a  new  airway.  Victor  431,  between 
Sisters  Island.  Alaska,  and  Biorka 
Island.  Alaska.  The  action  designates 
another  route  to  handle  the  increased 
traffic  flow.  This  airway  provides  more 
efficient  use  of  airspace  and  reduces 
delays  in  this  area. 
EFFECTIVE  DATE:  February  19,  1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  jack  Overman  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230). 
Airspace  and  Air  Traffic  Rules  Division; 
Air  Traffic  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington,  D.C.  20591; 
telephone:  (202)  426-3715. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  19. 1980,  the  FAA 
proposed  to  amend  §  71.125  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  establish  V-431  between 
Sisters  Island,  Alaska,  and  Biorka 
Island.  Alaska  (45  FR  67101).  Interested 
persons  were  invited  to  participate  in 
the  rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  The  comments  received  expre*sc<l 
no  objections.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.125  of  Part  71  was 
republished  in  the  Federal  Register  on 
January  2. 1980  (45  FR  342). 

The  Rule 

This  amendment  to  §  71.125  of  Part  71 
of  the  Federal  Aviation  Regulation.s  (14 
CFR  Part  71)  establishes  an  additional 
airway  between  Sisters  Island,  Alaska, 
and  Biorka  Island,  Alaska.  This  airway. 
V-431,  is  designated  via  the  Sisters 
Island  204°  radial  and  the  Biorka  Island 
355"  radial.  Designation  of  this  airway 


reduces  delays  and  provides  more 
efficient  use  of  airspace  in  this  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  71.125  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
republished  (45  FR  342)  is  amended, 
effective  0901  GMT.  February  19, 1981, 
by  designating  a  new  airway.  V-431.  as 
follows; 

•■V-431  From  Sisters  Island,  Alaska,  INT 
Sisters  Island  204'  and  Biorka  Island  355° 
radials;  Biorka  Island,  Alaska." 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sees.  6 
(c),  Departrr.ont  of  Transportation  Act  (49 
U.S.C.  1655(c));  and  14  CFR  11.69) 

The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is 
not  significant  under  Executive  Order 
12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an 
established  body  of  technical 
requirements  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  and 
promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that 
th's  action  does  not  warrant  preparation 
of  a  regulatory  evaluation. 

Issued  in  Washington,  D.C,  on  December 
19,  1980. 
B.  Keith  Potts. 

Acting  Chief  Airspace  and  Air  Traffic  Rules 
Division. 

|FR  Dou  80-40263  Filed  12-L4-Rii  B  45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  71 

I  Airspace  Docket  Number  80-CE-10) 

Designation  of  Transition  Area- 
Harper,  Kans. 

AGENCY:  Federal  Aviation 
.Administration  (FAA).  DOT 
ACTION:  Final  rule. 


SUMMAR/:  The  nature  of  this  federal 
action  is  to  designate  a  700-foot 
transition  area  at  Harper,  Kansas,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Harper,  Kansas, 
Municipal  Airport,  utilizing  the  Anthony. 
Kansas,  OM.\T  directional  range  as  a 
navigational  aid.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 
EFFECTIVE  DATE:  February  W.  1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  A.  Sears.  Airspace  Specialist, 
Operations.  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-532. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 
Telephone  (816)  374-3408. 

SUPPLEMENTARY  INFORMATION:  An 

instrument  approach  procedure  to  the 
Harper.  Kansas.  Municipal  Airport  is 
being  established  utilizing  the  Anthony 
OMNI  directional  range  as  a 
navigational  aid.  The  establishment  of 
an  instrument  approach  procedure 
based  on  this  approach  aid  entails  the 
designation  of  a  transition  area  at 
Harper,  Kansas,  at  and  above  700  feet 
above  the  ground  (ACL)  within  which 
aircraft  are  provided  air  traffic  control 
service.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 

Discussion  of  Comments 

On  page  70281  of  the  Federal  Register 
dated  October  23. 1980,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rule  Making  which 
would  amend  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
designate  a  transition  area  at  Harper. 
Kansas.  Interested  persons  were  invited 
to  participate  in  this  rule  making 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  was  received.  The 
commentator  stated  the  transition  area 
would  overlie  three  private  airports,  one 
of  which  (Bob  Park)  has  balloon  and 
glider  operations.  He  requested  that  the 
transition  area  be  established  during  the 
hours  of  darkness  or  in  the  alternative 
that  Bob  Park  be  excluded  from  the 
transition  area.  The  FAA  delerniined 
that  a  part-time  transition  area  would 
not  be  feasible.  However,  the  FAA  has 
also  determined  that  Bob  Park  Airport 
and  Kaypod  Airport  can  be  excluded 
from  the  transition  area  without 
compromising  safety  to  aircraft  arriving 
or  departing  the  Harper,  Kansas, 
Municipal  Airport.  Accordingly,  the 
Harper.  Kansas,  transition  area 
description  has  been  reworded  to 
exclude  airspace  east  of  longitude 
98  00". 

Accordingly.  Federal  Aviation 
Administration  proposes  to  amend 
Subpart  G.  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181)  as 
republished  on  January  2. 1980,  (4^  FR 
445)  by  adding  the  following  new 
transition  area: 
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Issued  in  Washington,  D.C,  on  December 
19, 1980. 
B.  Keith  Potts, 

Acting  Chief  Airspace  and  Air  Traffic  Rules 
Division. 

IVR  Doc.  60-40262  Filed  12-24-80:  8:45  ami 


Adoption  of  tbe  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  73.71  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  as 
roroiKlicVioH  lA^i  FR  77.Q1  is  amended. 


Administration,  800  Independence 
Avenue.  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-3715. 
SUPPLEMENTARY  INFORMATION: 

History 
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Harper,  Kansas 

That  airspace  extending  upwards  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Harper,  Kansas  Municipal  Airport 
(Latitude  37°16'45"N.  Longitude  98°02'37"W) 
and  within  2  miles  each  side  of  the  Anthony. 
Kansas  VORTAC  (Latitude  37°09'32"N. 
Longitude  98°10'13"W)  040°  radial  extending 
from  the  5  mile  radius  area  to  11  miles 
southwest  of  the  airport,  excluding  that 
airspace  east  of  Longitude  98°00".  and  the 
airspace  overlying  the  Anthony,  Kansas 
transition  area. 

(Section  307(a),  Federal  Aviation  Act  of  1958 
as  amended  (49  U.S.C.  1348);  Section  6(c). 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  S 1165  of  the  Federal  Aviation 
Regulations  (14  CFR  11.65)) 

The  FAA  has  determined  that  this 
document  involves  a  proposed 
regulation  which  is  not  significant  under 
Executive  Order  12044,  as  implemented 
by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Since  this  regulatory  action 
involves  an  established  body  of 
technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  and  promote  safe  flight 
operations,  the  anticipated  impact  is  so 
minimal  that  this  action  does  not 
warrant  preparation  of  a  regulatory' 
evaluation. 

Issued  in  Kansas  City.  Missouri,  on 
December  15, 1980. 
Paul  I.  Baker, 

Director,  Central  Region. 

(FR  Doc.  80-40258  Filed  12-24-<iO.  8  ,'5  d7i] 
BILLING  CODE  4910-13-M 


14  CFR  Parts  71  and  75 

[Airspace  Docket  No.  80-AGL-23) 

Facility  Name  Ctiange;  Minneapolis, 
Minn. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  name  of  the  Minneapolis, 
Minn.,  VORTAC  has  been  changed  to 
"GOPHER."  These  amendments 
substitute  the  name  "GOPHER"  in  the 
description  of  all  airways,  jet  routes, 
and  compulsory  reporting  points 
currently  named  Minneapolis. 
EFFECTIVE  DATE:  Februarj'  19.  1980. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Lewis  W.  Still,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC.  20591; 
telephone:  (202)  42&-8525. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  these  amendments  to 
Sections  71.123.  71.203.  71.207,  75.100 
and  75.400  of  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75)  is  to  amend  the 
description  of  several  VOR  Federal 
Airways,  Jet  Routes  and  Compulsory 
Reporting  Points  that  have  Minneapolis, 
Minn.,  in  their  text.  Minneapolis 
VORTAC  has  been  renamed  GOPHER; 
therefore  it  is  necessary  to  alter  the  text 
of  all  descriptions  where  the 
Minneapolis  VORTAC  name  appears. 
Since  these  amendments  are  editorial  in 
nature,  they  are  minor  matters  on  which 
the  public  would  have  no  particular 
desire  to  comment.  Therefore,  notice 
and  public  procedure  thereon  is 
unnecessary. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§§  71.123  71.203,»71.207,  75.100  and 
75.400  of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  as  republished  (45  FR  307,  645, 
653,  730,  and  746)  are  amended,  effective 
0901  GMT,  February  19, 1981,  as  follows: 

Under  §  71.123 
In  V-2  "Alexandria,  Minn.,  including  a  N 

alternate,  Minneapolis.  Minn.:"  is  deleted 

and  "Alexandria,  Minn.,  including  a  N 

alternate.  Gopher.  Minn.,  is  substituted 

therefor. 
V-13  "via  INT  Mason  City  349'  and 

Minneapolis.  Minn..  188"  radials  is 

Minneapolis."  is  deleted  and  "via  INT 

Mason  City  349"  and  Gopher.  Minn.,  188' 

radials;  Gopher."  is  substituted  therefor. 
In  V-78  "Minneapolis.  Minn.:"  is  deleted 

and  "Gopher,  Klinn.;"  is  substituted 

therefor. 
In  V-82  "Minneapolis.  Minn.:"  is  deleted 

and  "Gopher,  Minn.:"  is  substituted 

therefor. 
In  V-97  "Minneapolis.  Minn  :'  is  deleted 

and  "Gopher,  Minn.:"  is  si.Sstituted 

therefor. 
In  V-148  "including  a  S  aliernate. 

Minneapolis,  Minn.:"  is  deleted  and 

including  a  S  alternate.  Gopher.  Minn; ' 

is  substituted  therefor. 
In  V-161  "INT  Rochester  356'  and 

Minneapolis.  Minn.,  116'  radials: 

Minneapolis;"  is  deleted  and  "INT 

Rochester  356''  and  Gopher.  Mmn..  116" 

radials;  Gopher;"  is  substituted  therefor. 
In  V-218  "via  Minneapolis.  Minn.;"  is 

deleted  and  "via  Gopher.  Minn.:  '  i.s 

substituted  therefor. 
Under  §  75.100 
In  )-21  "Minneapolis.  Minr; '  is  deleted 

and  "Gopher,  Minn.;"  is  substituted 

therefor. 
In  J-25  "to  Minneapolis.  Minn: "  is  deleted 

and  "to  Gopher.  Minn.:"  is  sabstiiuted 

therefor. 
In  J-30  "From  Minneapo&s.  M.rin  ;'  is 

deleted  and  "From  Gopher-  Minn:"  is 

substituted  Ihe.-efor. 


In  J-36  "Minneapolis,  Minn.;"  is  deleted 
and  "Gopher,  Minn.;"  is  substituted 
therefor. 
In  1-70  "Minneapolis.  Minn.;  INT  of  the 
Minneapolis  109°"  is  deleted  and 
"Gopher,  Minn.;  INT  Gopher  109"'  is 
substituted  therefor. 
In  )-106  "From  Minneapolis,  Minn.."  is 
deleted  and  "From  Gopher.  Minn.,"  is 
substituted  therefor. 
In  J-113  "to  Minneapolis,  Minn."  is  deleted 
and  "to  Gopher.  Minn."  is  substituted 
therefor. 
In  )-114  "to  Minneapolis.  Minn."  is  deleted 
and  "to  Gopher.  Minn."  is  substituted 
therefor. 
Under  §  75.400  Waypoint  name 
In  J-883R  "Minneapolis.  Miirn..  to  New 
York,  N.Y."  is  deleted  and  "Gopher, 
Minn.,  to  New  York,  N.Y."  is  substituted 
therefor. 
Waypoint  name 
"Minneapolis.  MN."  is  deleted  and 
"Gopher,  Minn."  is  substituted  therefor. 
Reference  facility 
"Mirmeapolis,  MN."  is  deleted  and 

"Gopher,  Minn."  is  substituted  therefor. 
In  I-884R  "New  York,  N.Y.,  to  Mirmeapolis, 
Minn."  is  deleted  and  "New  York.  N.Y., 
to  Gopher,  Minn."  is  substituted  therefor. 
Waypoint  name 
"Minneapolis.  Minn."  is  deleted  and 
"Gopher,  Minn."  is  substituted  therefor. 
Reference  facility 
"Minneapolis.  MN."  is  deleted  and 

"Gopher.  Minn."  is  substituted  therefor. 
In  I-976R  "Seattle,  Wash.,  to  Minneapolis. 
Minn."  is  deleted  and  "Seattle,  Wash.,  to 
Gopher.  Minn."  is  substituted  therefor. 
Waypoint  name 
"Minneapolis,  MN."  is  deleted  and 
"Gopher.  Minn."  is  substituted  therefor. 
Reference  facility 
"Minneapolis.  MN."  is  deleted  and 
"Gopher.  Minn."  is  substituted  therefor. 
Under  §  71.203 
"Minneapolis,  Minn."  is  deleted  and 
"Gopher,  Minn."  is  substituted  therefor. 
Under  §  71.207 
"Minneapolis.  Minn."  is  deleted  and 
"Gopher.  Minn."  is  substituted  therefor. 
(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)):  Sec. 
6ic).  Department  of  Transportation  Act  (49 
U  S.C.  1655(c));  and  14  CFR  11.69) 

The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is 
not  significant  under  Executive  Order 
12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an 
established  body  of  technical 
requirements  for  which  frequent  and 
routine  amendments  are  necessarj'  to 
keep  them  operationally  current  and 
promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  thai 
this  action  does  not  warrant  preparation 
of  a  regulatory  evaluation. 
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the  Townsend  Bombing/Gunnery  Range 
limited  to  practice  bombs,  2.75  Zuni 
rockets  and  20MM/50MM  camion  fire, 
and  the  maneuvers  of  high  performance 
military  aircraft  conducting  the 
associated  flight  operations. 


Regulations  (14  CFR  Part  73)  as 
republished  (45  FR  695)  is  amended, 
effective  0901  G.m.t.,  February  19, 1981. 
as  follows:  In  §  73.30.  after  "R-3005B 
Fort  Stewart,  Ga.,"  by  adding  the 
following  new  restricted  areas: 


Long.  81''27'30"W.;  to  Lat.  31"'26'15"N., 
Long.  81°31'30"W.;  to  Lat.  31°25'30"N., 
Long.  81''3600"W.;  to  Lat.  31°27'25"N.. 
Long.  81''33'40"W.;  to  Lat.  31'31'15"N., 
Long.  81°32'00"W.;  thence  along  a  1  NM 
radius  arc  clockwise  of  a  point  centered  at 
Lat.  31°32'25"N.,  Long.  81°31'50"W.;  to  Lat. 
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Issued  in  Washington.  D.C.,  on  December 
19. 1980. 
B.  Keith  Potts, 

Acting  Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

[n  Doc  80-40262  Filed  12-24-8a  8:45  am| 
BILLING  CODE  4»ia-13-M 

14  CFR  Part  73 

[Airspace  Docket  No.  80-ASO-49] 

Special  Use  Airspace;  Aiteration  of 
Restricted  Area;  Saiinas,  Puerto  Rico 

AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTlOW:  Final  rule. 

summary:  This  amendment  alters  the 
time  of  designation  for  the  Salinas, 
Puerto  Rico.  Restricted  Areas  R-7103  A, 
B  and  C.  from  June  1  through  August  31. 
to  a  period  extending  from  May  1 
through  July  31.  This  change  is 
necessary  in  order  to  coincide  with  the 
Army  National  Guard's  new  annual 
summer  training  schedule. 
EFFECTIVE  DATE:  February  19, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  D.C.  20591; 
telephone:  (202)  426-8525. 
SUPPLEMENTARY  INFORMATION:  On 
October  9. 1980.  the  FAA  proposed  to 
amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  alter  the 
time  of  designation  for  Restricted  Areas 
R-7103  A,  B  and  C.  from  June  1  through 
August  31  to  a  period  extending  from 
May  1  through  July  31,  to  coincide  with 
the  Army  National  Guard's  new  annual 
summer  training  schedule  (45  FR  67102). 
Interested  persons  were  invited  to 
participate  in  the  rulemaking  proceeding 
by  submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  73.71  of 
Part  73  was  republished  in  the  Federal 
Register  on  January  2, 1980.  (45  FR  729). 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  (14  CIR 
Part  73)  alters  the  time  of  designation  for 
the  Salinas,  Puerto  Rico.  Restricted 
Areas  R-7103  A,  B  and  C,  from  June  1 
through  August  31,  to  a  new  time  of 
designation  extending  from  May  1 
through  July  31.  This  action  is  necessary 
in  order  to  coincide  with  the  Army 
National  Guard's  annual  summer 
training  operations. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  73.71  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  as 
republished  (45  FR  729)  is  amended, 
effective  0901  GMT,  February  19. 1981. 
as  follows: 

Under  R-7103  A.  B  and  C  Salinas,  P.R. 
Time  of  designation.  "June  1  through  August 
31,"  is  deleted  and  "May  1  through  July  31,"  is 
substituted  therefor. 

(Sees.  307(a]  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sec. 
6(c).  Department  of  Transportation  Act  (49 
U.S.C.  1655(c]);  and  14  CFR  11.69) 

The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is 
not  significant  under  Executive  Order 
12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an 
established  body  of  technical 
requirements  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  and 
promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that 
this  action  does  not  warrant  preparation 
of  a  regulatory  evaluation. 

Issued  in  Washington.  D.C,  on  December 
19, 1980. 
B.  Keith  Potts, 

Acting;  Chief,  Airspace  and  Air  Traffic  Rules 
DivisioiL 

[FR  Duf  bO-ia;o6  File  I  12- i4  -60.  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  73 

(Airspace  Docket  No.  80-ASO-11) 

Special  Use  Airspace;  Restricted  Area, 
Townsend,  Ga. 

agency:  Ffideral  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  designates  a 
restricted  area  with  five  subdivisions  in 
the  vicinity  of  Townsend,  Ga.,  for  the 
purpose  of  containing  the  maneuvers  of 
high  performance  military  aircraft 
conducting  flight  operations  associated 
with  inert  ordnance  delivery  upon  the 
Townsend  Bombing/Gunnery  Range. 
Unauthorized  flight  by  nonparticipatiiig 
aircraft  is  prohibited  within  the 
restricted  areas  during  its  designated 
time  of  use. 

EFFECTIVE  DATE:  February  19, 1981. 
FOR  FURTHER  INFORMATION,  CONTACT: 
George  O.  Ilussey,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 


Administration,  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591; 
telephone:  (202)  426-3715. 
SUPPt^MENTARY  INFORMATION: 

History 

On  August  4. 1980.  and  subsequently 
corrected  on  September  2. 1980.  the  FAA 
proposed  to  amend  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  designate  a  restricted  area 
with  five  subdivisions  identified  as 
R-3007B,  R-3007C,  R-3007D,  R-3007E, 
Townsend,  Ga.  (45  FR  51591  and  58142). 
The  purpose  of  the  area  is  to  contain  the 
maneuvers  of  high  performance  military 
aircraft  conducting  flight  operations 
associated  with  inert  ordnance  delivery 
upon  the  Townsend  Bombing/Gunnery 
Range.  This  hazardous  activity 
necessitates  the  establishment  of 
restricted  area  airspace  wherein 
unauthorized  flight  by  nonparticipating 
aircraft  during  the  area's  designated 
time  of  use  will  be  prohibited.  The  use  of 
existing  restricted  areas  within  a 
reasonable  distance  of  military  aircraft 
based  in  Georgia  and  South  Carolina 
was  thoroughly  evaluated  and  found  to 
be  inadequate  to  satisfy  existing  and 
future  military  training  requirements. 
The  area  will  be  designated  as  joint  use 
to  permit  utilization  of  the  airspace  by 
the  controlling  agency  for  authorized 
nonparticipating  aircraft  when  the  area 
is  not  in  use  for  its  designated  purpose. 
The  United  States  Marine  Corps  has 
certified  that  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  have  been  met.  Section  73.30  of 
Part  73  was  republished  in  the  Federal 
Register  on  January  2, 1980  (45  FR  695). 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  establishes  a  restricted  area 
with  five  subdivisions  in  the  vicinity  of 
Townsend,  Ga.,  identified  as  R-3007A, 
R-30fl7B,  R-3C07C,  R-3007D,  R-3007E. 
Unauthorized  flights  by  nonparticipating 
aircraft  are  prohibited  within  the 
restricted  area  airspace  during  its  e 

designated  time  of  use.  Townsend 
Airport  is  provided  relief  by  excluding 
the  airspace  1,200  feet  AGL  and  below 
within  1  nautical  mile  (NM)  radius  of  the 
airport  west  of  the  Seaboard  Coastline 
Railroad  tracks  and  all  of  the  restricted 
area  1,200  feel  AGL  and  below  east  of 
the  tracks.  The  airspace  3,000  feet  AGL 
and  below  within  iVz  nautical  mile 
radius  of  the  town  of  Ludowici,  Ga.,  is 
excluded.  The  using  agency  will  provide 
aerial  access  to  private  and/or  public 
use  land  that  underlies  the  restricted 
area. 

The  activities  to  be  conducted  will 
consist  of  inert  ordnance  delivery  upon 
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1-141  from  El  Paso.  Tex.,  to  Delicias. 
Mexico,  improves  air  operations 
between  the  United  States  and  Mexico 
and  enhances  traffic  flow  in  the  El  Paso 
and  Cuidad  Juarez.  Mexico,  teminal 
areas.  Realignment  of  Jet  Route  J-13. 


radials;  to  Delicias,  Mexico.  The  airspace 
within  Mexico  is  excluded."  is  added. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c]);  and  14  CFR  11.69) 


TV,„  CA  a  V,.- 


^otfirminart    Inol    tniG 


Independence  Avenue,  SW.. 
Washington.  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 

iAj)iir}i  nrioinafpH  thp  RTAP 


Federal  Register  /  Vol.  45,  No.  250  /  Monday.  December  29.  1980  /  Rules  and  Regulations       85443 


the  Townsend  Bombing/Gunnery  Range 
limited  to  practice  bombs.  2.75  Zuni 
rockets  and  20MM/50MM  cannon  fire, 
and  the  maneuvers  of  high  performance 
military  aircraft  conducting  the 
associated  flight  operations. 

Discussion  of  Comments 

Of  the  comments  received  in  response 
to  the  notice  of  proposed  rulemaking,  six 
commenters  objected  to  the  proposed 
restricted  area.  One  commenter  objected 
on  the  basis  that  the  restricted  area 
would  limit  access  to  the  Liberty  County 
Airport  only  to  approaches  from  over 
the  Atlantic  Ocean.  The  northeastern 
boundary  of  the  restricted  area  has  been 
changed  to  allow  access  to  the  airport 
traffic  pattern  from  the  north,  east,  west 
and  southeast.  One  commenter 
expressed  concern  for  restrictions  upon 
aerial  fire  detection  and  suppression 
activities  within  the  restricted  area.  The 
using  agency  has  pledged  full 
cooperation  with  fire  protection  officials 
that  will  ensure  unencumbered  fire 
detection  and  suppression  activities. 
One  commenter  objected  on  the  basis 
that  the  proposed  restricted  area  would 
limit  the  planned  NDB  instrument 
approach  procedure  to  the  Liberty 
County  Airport.  The  changes  to  the 
northeastern  boundary  of  the  restricted 
area  will  allow  the  instrument  approach 
procedure  to  be  established  without 
restriction  because  of  the  restricted 
area.  In  addition  to  his  concern  for 
limitations  upon  access  to  the  Liberty 
County  Airport  discussed  above,  one 
commenter  objected  on  the  basis  of 
adverse  effect  upon  the  timber  industry 
in  Liberty  County.  The  using  agency  has 
assured  timber  industry  representatives 
that  the  military  will  fully  cooperate 
with  them  as  required  to  support  timber 
interests.  A  stipulation  for  this  rule  is 
that  the  using  agency  will  provide  aerial 
access  to  private  and/or  public  use  land 
that  underlies  the  restricted  area.  One 
commenter  objected  on  the  basis  of  the 
area  prohibiting  development  of  a 
county  airport  and/or  private  airports  in 
Long  County.  As  stated  above,  aerial 
access  to  private  and/or  public  use  land 
is  assured.  One  commenter  responded 
with  concerns  over  environmental 
aspects  of  the  restricted  area  activities. 
This  comment  was  referred  to  the 
United  States  Marine  Corps  as  the  lead 
agency  for  compliance  with  the  National 
Environmental  Policy  Act  (NEP.A).  The 
Marine  Corps  has  certified  and  the  FAA 
concludes  that  the  requirements  of 
NEPA  have  been  met. 

Adoption  of  the  Amendment 

Ac(  ordingly,  pursuant  to  the  authority 
delegated  to  rne  by  the  Administrator, 
Part  73  of  the  Federal  Aviation 


Regulations  (14  CFR  Part  73)  as 
republished  (45  FR  695)  is  amended, 
effecfive  0901  G.m.t..  February  19, 1981, 
as  follows:  In  §  73.30,  after  "R-3005B 
Fort  Stewart,  Ga.,"  by  adding  the 
following  new  restricted  areas; 

"R-3007A  Townsend,  Ga. 

Boundaries.  Beginning  at  Lat.  31''43'00"N.. 
Long.  81°54'00"W.:  to  Lat.  31°47'15"N., 
Long.  81°50'00"W.;  to  Lat.  31°48'15"N.. 
Long.  81°43'00"W.;  to  Lat.  31'46'00"N.. 
Long.  81°4150"W.;  to  Lat.  31°45'30"N., 
Long.  81°4100"W.;  to  Lat.  31''44'40  'N., 
Long.  31°4000"W.;  to  Lat.  31''38'00"N.. 
Long.  81'47'00"W.;  thence  west  along  the 
Altamaha  River  to  point  of  beginning. 

Designated  altitudes.  1,500  feet  AGL  to  5,000 
feet  MSL,  excluding  that  airspace  below 
3,000  feet  AGL  within  1  Vb  NM  radius  circle 
centered  on  Lat.  31'42'30"N.,  Long. 
81''4500"W. 

Time  of  dfsignation.  Mon-Fri,  0800-1700  local 
time.  Other  times  by  NOTAM  at  least  24 
hours  in  advance. 

Controlling  agency.  Federal  Aviation 
Administration.  Jacksonville  ARTCC. 

Using  agency.  Savannah  Air  National  Guard 
Training  Site,  Garden  City.  Ga. 

R-3007B  Townsend,  Ga. 

Buundancs.  Beginning  at  Lat.  31°38'00"N., 

Long.  81°4700"W.:  to  Lat.  31=44'40"N.. 

Long.  8r40'00"W.;  to  Lat.  3r'44'20 "N., 

Long.  8r36  20"W.;  to  Lat.  31°42'30'N.. 

Long.  81-3400'VV.;  to  Lat.  3r3315"N.. 

Long.  81°4"'0n"W.:  thence  west  along  the 

Altamaha  River  to  point  of  beginning. 
Designated  altitudes.  500  feet  AGL  tu  5,000 

feet  MSL. 
Time  of  debi^nation.  Mon-Fri.  0800-1700. 

local  lime.  Other  times  by  NOTAM  at  least 

24  hc'iirs  in  advance. 
ConfrvHir.g  a^ancy.  Federal  .-Xviation 

A.JiTiinistraiion.  Jacksonville  ARTCC. 
['sing  cgfrry.  Savannah  Air  National  Guard 

Training  Site,  Garden  City  Ga 

R-3007C  Townsend.  Ga. 

Buurdaries.  Beginni.ng  at  Lat.  31  33  I.t'  N.. 

Long.  81  4200  VV  ;  to  Lat.  31  42'30  N., 

Long.  8r3400'  W.:  to  Lat,  31-38'00'N., 

l.niig.  81  29  00  W.;  to  Lai.  31  33'15'  N.. 

Long.  81  31  if)  W.:  thence  along  a  1  NM 

radius  arc  ccunterclorkwise  of  a  point 

centered  at  Lat.  31''32'25'N.,  Long. 

8V  31  50'W.:  to  Lat.  31'31'15"N.,  Long. 

81  32'00"W.:  to  Lat.  31'27'25'N..  Long. 

81  J3'40"\V.;  tc  Lat.  3r25'30  N.,  Long. 

81  36  00"VV.;  thence  west  along  the 

Altamaha  River  to  point  of  beginning 

excluding  R-300rE. 
Designated a'litudcs.  100  feel  .\GL  lu  13.000 

feet  MSL. 
Tinio  of  designation.  Mon-Fri.  0800-1"00  local 

time.  Other  times  by  NOT.'VM  at  least  24 

hoars  in  advance. 
Ccntrcliing  agency.  Federal  Aviation 

Administration,  Jacksonville  .'\RTCC. 
Using  agency.  Savannah  Air  National  Guard 

Training  Site.  Garden  City.  Ga. 

R-3007D  Townsend.  Ga. 

Bui:nai!r:fs.  Beginning  at  Lat.  3r38'00"N.. 
Long.  81  29  06"W.:  to  Lat.  31°37'30"N.. 
Long.  81  28  15"W.:  to  Lat.  .31  32'30'N., 


Long.  81''27'30"W.;  to  Lat.  31°26'15"N.. 

Long.  81°31'30"W.;  to  Lat.  31°25'30"N.. 

Long.  81''36'00"W.:  to  Lat.  31°27'25"N.. 

Long.  81°33'40"W.;  to  Lat.  31''31'15"N., 

Long.  81°32'00"W.;  thence  along  a  1  NM 

radius  arc  clockwise  of  a  point  centered  at 

Lat.  31°32'25'N..  Long.  81°31'50"W.;  to  Lat. 

31°3315"N..  Long.  Sl'Sl'lS'W.;  to  point  of 

beginning. 
Designated  altitudes.  1,200  feet  AGL  to  13,000 

feet  MSL. 
Time  of  designation.  .Mon-Fri.  0800-1700  local 

time.  Other  times  by  NOTAM  at  least  24 

hours  in  advance. 
Controlling  agency.  Federal  Aviation 

-Administration,  Jacksonville  ARTCC. 
U'ilug  agency.  Savannah  Air  National  Guard 

Training  Site.  Garden  City.  Ga. 

R-3007E  Townsend,  Ga. 

Boundaries.  A  circular  area  with  a  I'i  statute 

mile  radius  centered  at  Lat.  31°3315"N.. 

Long.  8r  34  45"\V. 
Desif^nated  altitudes.  Surface  to  13.000  feel 

MSL. 
Time  of  designation.  Mon-Fri.  0800-1700  local 

time.  Other  times  by  NOTAM  at  least  24 

hours  in  advance. 
CoritroHing  agency.  Federal  Aviation 

Administration,  Jacksonville  ARTCC. 
Using  agency.  Savannah  Air  National  Guard 

Training  Site.  Garden  City,  Ga. 
(Sees.  307(a).  313(a),  Federal  Aviation  Act  of 
IflM  (49  L'.S  C.  1348(a)  and  1354(a5);  sec.  6(c). 
Uepartmen!  of  Transportation  Act  (49  U.S.C. 
16:"i5(c)):  and  14  CFR  11.69) 

Note. — The  F.AA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  Executive  Order  12044,  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  Februarj-  26,  1979). 
Copies  of  the  regulatory  evaluation  are  in  the 
VVastiington,  DC,  and  Southern  Region 
do.':ke's,  and  )nay  be  obtained  by  application 
in  uriting  to  She  person  identified  above 
ur.der  the  caption  'Tor  Further  Information 
Contact  .  .  ." 

Issued  in  Washington.  DC.  on  December 
22.  1980. 
B.  Keith  Potts, 

Acting  Cb.if.  .A.'rspace  and  A:r  Traffic  Rules 
Division. 

\\  >:  i,..,    .si^4K_i04  I  il.-o  i::-24-6n.  a  4".  ani| 
BILLING  CODE  <910-13-V 


14  CFR  Part  75 

(Airspace  Docket  No.  80-ASW-30J 

Establishment  of  Jet  Routes  and  Area 
High  Routes;  EstablishmeRt  of  Jet 
Routes 

agency:  Federal  Aviation 
Administration  (FA.\).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes 
new  Jet  Route  J-141  from  F.l  Paso.  Tex., 
to  Delicias,  Mexico.  This  route  coincides 
with  a  departure  procedure  for 
operations  from  El  Paso  International 
Airport  that  remains  clear  of  the  Cuidad 
Juarez,  Mexico,  terminal  area.  Jet  Route 
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SIAPs,  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
.■ienarate  SIAPs  which  have  comoliance 


Greenville,  MS — Greenville  Muni,  VOR  Rwy 

17R,  Amdt.  3 
Ocean  Springs,  MS— Gulfpark,  VOR-B, 

Original 
Akron,  NY— Akron,  VOR/DME  Rwy  24, 

Amdt.  1 
Akron,  NY— Akron  VOR  Rwy  6,  Original 


.  .  .  Effective  January  22.  1981 

Rochester,  M.N— Rochester  Muni.  NDB  Rwy 

31,  Amdt.  17 

Note.— The  FAA  published  an  amendment 
in  docket  No.  21021.  amdt.  No.  1177  to  part  97 
of  the  Federal  Aviation  regulations  (vol.  45 
FR  No.  226  page  76660;  dated  November  20. 
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1-141  from  El  Paso.  Tex.,  to  Delicias. 
Mexico,  improves  air  operations 
between  the  United  States  and  Mexico 
and  enhances  traffic  flow  in  the  El  Paso 
and  Cuidad  Juarez,  Mexico,  teminal 
areas.  Realignment  of  Jet  Route  J-13, 
also  proposed,  did  not  flight  check 
satisfactorily  and  is  not  being 
implemented  at  this  time. 

EFFECTIVE  DATE:  February  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Regulations 
and  Obstructions  Branch  {AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-8525. 
SUPPLEMENTARY  INFORMATION:  On 
August  7, 1980,  the  FAA  proposed  to 
amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  establish 
new  Jet  Route  J-141  from  El  Paso,  Tex., 
to  Delicias,  Mexico,  and  realign  Jet 
Route  J-13  between  Truth  or 
Consequences,  N.  Mex..  and  Delicias, 
Mexico,  (45  FR  52396).  J-141  improves 
air  operations  between  the  United 
States  and  Mexico  and  enhances  traffic 
flow  in  the  El  Paso  and  Cuidad  Juarez, 
Mexico,  terminal  areas.  The  proposed 
realignment  of  J-13  is  not  included  in 
this  action  because  it  failed  to  flight 
check.  Also,  the  intersection  described 
in  J-141  as  the  Fort  Stockton,  Tex., 
VORTAC  273°  has  been  changed  to  the 
Hudspeth.  Tex.,  187°  radial,  because 
Fort  Stockton  is  too  far  away.  The 
Hudspeth  VORTAC  has  been  flight 
checked  and  approved  for  the  jet  route 
structure.  Subpart  B  of  Part  75  was 
republished  in  the  Federal  Register  on 
January  2, 1980  (45  FR  732). 

Discussion  of  Comments 

The  Air  Transport  Association  (ATA) 
stated  that  J-141  would  impose 
substantial  mileage  penalty  for 
southbound  flights  and  create  delays  for 
aircraft  en  route  to  La  Paz  or  San  Jose 
Del  Cabo,  Mexico.  However,  1-141  will 
not  be  used  for  flights  to  those  locations. 
They  will  be  routed  direct  to  Choix. 
Mexico,  or  by  current  airways  in 
Mexico. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adininistrator, 
Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  as 
republished  (45  FR  732)  is  amended. 
effective  0901  GMT,  February  19.  1981. 
as  follows: 

Under  Section  75.100 

"Jet  Route  Nb.  141  From  El  Pasc.  Thx  .  via 
INT  El  Paso  la?"  and  Hiidspt^i).  T>x  .  187 


radials:  to  Delicias.  Mexico.  The  airspace 
within  Mexico  is  excluded."  is  added. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c]];  and  14  CFR  11.69) 

The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is 
not  significant  under  Executive  Order 
12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an 
established  body  of  technical 
requirements  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  and 
promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that 
this  action  does  not  warrant  preparation 
of  a  regulatory  evaluation. 

Issued  in  Washington,  D.C  on  December 
22, 1980. 
B.  Keith  Potts, 

Acting  Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

(FR  Doc.  8O-403U3  Filed  12-24-60:  8S5  jm| 
BILLING  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  21213;  Amdt.  No.  1180] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  of  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  ibr 
amendment  is  as  foHows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Bu^'Jdjng.  800 


Independence  Avenue,  SW.. 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1,  FAA  Public  Information  Center 
(AAPA^30),  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAP,  mailed  once  every 
2  weeks,  may  be  ordered  from 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  The  annual 
subscription  prices  is  $135.00. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Donald  K.  Funai,  Flight  Procedures  and 
Airspace  Branch  (AFO-730),  Aircraft 
Programs  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administation,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  offical  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  tex!  of 
the  SIAPs,  but  refer  to  thi  t  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  deseription 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  stc  e  th.e 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
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Since  this  regulatory  action  involves  an 
established  body  of  technical  requirements 
for  which  frequent  and  routine  amendmenls 
are  necessary  to  keep  them  ope.-dtionally 
current  and  promote  safe  flight  operations, 
the  anticipated  impact  is  so  minimal  that  this 
arfion  dnos  not  warrant  nrpnar.Ttion  of  .) 


commodities  will  be  subject  to  review 
under  both  nuclear  non-proliferation 
and  national  security  procedures.  To 
avoid  ambiguity,  the  regulations  are 
being  revised  to  pro\ide  specifically  that 
applications  for  any  commodities 


section  309(c)  of  the  Nuclear  Non- 
Proliferation  Act  of  1978.  These 
commodities  are  referred  to  as  "The 
Nuclear  Referral  List."  The  procedure-^ 
established  pursuant  to  section  309(c). 
which  originally  appeared  at  43  FR 
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SIAPs,  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  apphed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  or 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  arr.t>nding. 
suspending,  or  revoking  S'jn'jaid 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows; 

1.  By  amending  §  97.23  VOR-VOR/DMP; 
SIAPs  identified  as  follous: 

.  .  Effective  Fobraary  19.  )9C.1 

Anchorage,  AK — .'\nchorage  Intl.  \OR  Rwy 

6R,  Amdt.  11 
Albany,  GA— Albunv-Dougherty  County, 

VOR  Rwy  16  [TAG),  Amdl.  23 
Lynns,  KS— Lyons-Rice  County  .Muni.  VOR/ 

'  DVIE-A,  Origindl 
Anoka,  .MN — Galeuay  N'orlh  Industrial.  VOR 

Rwv  34,  Amdt.  2 
Buffalo,  NtN— Buffalo  Muni.  VOR-R.  Amdt  1 
Minneapolis,  MN — Anoka  Ccun'y  Bl.iine 

Airport  (janes  Field),  VOR  Rwy  8  Amdl.  8 
Minneapolis,  MN — Anoka  County-Blaino 

Airport  (janes  Field).  VOR/UMF.  Rwy  2b 

Oiiginal 
Minneapolis,  MN— Crystal,  VOR-A.  Amdt.  7 
Grpenvilie.  MS — Greenville  Muni,  VOR  Rwy 

17L.  Amdt.  10 


Greenville,  MS — Greenville  Muni.  VOR  Rwy 

17R,  Amdt.  3 
Ocean  Springs,  MS— Gulfpark,  VOR-B, 

Original 
Akron,  NY— Akron,  VOR/DME  Rwy  24, 

Amdt.  1 
Akron,  NY— Akron  VOR  Rwy  6,  Original 
Albany,  NY— Albany  County,  VOR  Rwy  19. 

Amdt.  17 
Galeton,  PA— Cherry  Springs.  VOR-A,  Amdt. 

5 
Sevierville,  TN— Sevier-Gatlinburg.  VOR/ 

DME  Rwy  10,  Amdt.  2 

.  .  .  Effective  February  5,  1981 
Marion,  LN— Marion  Muni,  VOR  Rwy  4, 

Amdt.  7 
Marion,  IN — Marion  Muni,  VOR  Rwy  15. 

Amdt.  4 
Marion,  IN— Marion  Muni,  VOR  Rwy  22, 

Amdt.  10 
Nappanee,  IN — Nappanee,  Muni,  VOR-B. 

Amdt.  1 
Nappanee.  IN — Nappanee,  Muni,  VOR/DME- 

A.  Amdt.  2 
Urbana,  IL— lUini,  VOR-.A  Amdt.  9 
Urbana,  IL— lUini,  VOR/DME-B,  Amdt.  3 
Clearfield,  PA— Clearfield-Lawrence,  VOR 

Rwy  30,  Amdt.  2 
Erie,  PA— Erie  Intl,  VOR  Rwy  6,  Amdt.  12 
Erie,  PA— Erie  Intl,  VOR/DME  Rwy  24.  Amdt. 

6 
Johnstown.  PA — (ohnstown-Cambria  County. 

VORRwylS.  Amdt.  7 
Johnstown,  PA — lohnstown-Cambria  County. 

VOR  Rwy  23,  Amdt.  5 
Johnstown,  PA — johnstown-Cambria  County. 

VOR/DME  Rwy  15,  Amdt.  3 
Lancaster,  PA — Lancaster,  VOR  Rwy  8, 

Amdl,  14 
Lancaster,  PA— Lancaster,  VOR  Rwy  31. 

Amdt.  11 
Lancaster.  PA— Lancaster.  VOR/DME  Rivy 

26,  Amdt.  3 

2.  By  amending  §  97.25  SDF-LOC-LDA 
SI.-\Ps  identified  as  follows; 

.  .  .  Effrrlive  Fubrunry  19.  1981 
Albany.  GA— Albany-Dougherty  County, 
LOC  EC  Rwy  22,  Amdt.  4 

.  .  .  Effective  Feliraary  3.  1981 

R,Hcine.  WI— Horlick-Pacine.  LOC  Rwy  4. 
Original,  cancellfd 

3.  By  amending  §  97.27  NDB/ADF  SIAPs 
ij.i'ntificd  «s  f'jilijws; 

.  .  .  Effective  February  19.  1981 

.Albany,  GA— .Mhany-Doughert)  County. 

NDB  Rwy  4.  Amdt'.  8 
Lyons.  KS-^Lyons-Rice  County  Muni.  NDB 

Rwy  17R,  Amdt  3 
Winston  Salem,  \C— Smith  Reynolds.  NT)B 

Rwy  33.  Amdt.  19 
Athens.  TN— McMinn  County,  NDB  Rwy  2. 

Amdl.  3 
Athens.  TN— McMinn  County,  NDB  Rwy  20. 

Amdt,  2 

,  .  .  Effective  February  5.  1981 

Monticello,  KY— Wayne  County.  NDB  Rwy 

21,  Original 
Erie.  PA— Erie  Intl.  NDB  Rwy  24,  Amdt.  13 
Ltike  Jackson,  TX — Brazoria  County,  NDB 

R'.w  17,  Amdt.  1 


.  .  .  Effective  January  22.  1981 

Rochester.  MN— Rochester  Muni,  NDB  Rwy 

31,  Amdt.  17 

Note.— The  FAA  published  an  amendment 
in  docket  No.  21021,  amdt.  No.  1177  to  part  97 
of  the  Federal  Aviation  regulations  (vol.  45 
FR  No.  226  page  76660;  dated  November  20, 
1980)  under  section  97.27  effective  December 
25, 1980,  which  is  hereby  amended  as  follows: 
(unction  City,  KS— Junction  City  Muni.,  NDB- 
B,  original  is  rescinded. 

4.  By  amending  |  97.29  ILS-MLS  SL\Ps 
identified  as  follows: 

.  .  .  Effective  February  19.  1981 

Albany,  G.A — Albany-Dougherty  County.  ILS 

Rwy4,  Amdt.  7 
Greenville.  MS — Greenville  Muni,  ILS  Rwy 

17L,  Amdt.  7 
Kansas  City.  MO—  Kansas  City  Intl.  ILS  Rwy 

19.  Amdt'.  5 
Albany.  NY— Albany  County,  ILS  Rwy  19. 

Amdt.  16 
Winston  S.3lem,  NC — Smith  Reynolds,  ILS 

Rwy  33.  Amdt.  18 
CrossviUe,  TN— Crossville  Memorial,  ILS 

Rwy  25,  Amdt.  5 

.      .  Effective  February  5.  1981 

Marion,  IN — Marion  Muni,  ILS  Rwj'  4,  Amdt. 

1 
Erie.  PA— Erie  Intl,  ILS  Rwy  6,  Amdt  11 
Erie.  P.'A- Erie  Intl,  ILS  Rv\y  24.  Amdt.  2 
Lancaster,  PA — Lancaster,  ILS  Rwy  8,  Amdt. 

6 
Lake  Jackson.  TX— Brazoria  County,  ILS  Rwy 

l"'.  Amdt,  1 
Racine,  Wl— Horlick-Racine,  ILS  Rwy  4, 

Original 

.  ,     Effective  February  22.  1981 

Rochester,  MN — Rochester  Muni.  ILS  Rwy  31. 

Amdt.  15 

5.  By  amending  §  97.31  RADAR  SIAPs 
identified  as  follows: 

Effective  February  19.  1981 
Tampa,  FL— Tamps  Intl.  RADAR-1.  Amdt.  8 
Albany.  NY— Albany  County.  RADAR-1, 
Amdt.  12 

.  .  Effective  February  3.  1981 

Erie,  PA— Erie  Intl,  RAD.-^R-l,  Amdt  4 
Grfien  Bay  W! — .Xustin-Straubel  Field. 

RADAR-1.  Amdt.  4 

ii.  Ry  amending  §  97.33  RNAV  SIAPs 
id;;ntified  as  follows; 

.  Effective  February  19,  1981 

.■\lbany,  GA— Albany-Dougherty  County 

RNAV  Rwy  34.  Arndt.  1 
Bradford,  P.A- Bradford  Regional.  RNAV 

Rwy  23.  Original 
Bradford,  P.A— Bradford  Regional,  RNAV 

Rwy  5,  Original 
(Sees.  307,  3ia(a),  601,  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348, 1354(a), 
1421.  and  1510);  Sec.  6(c).  Department  of 
Transportaiion  Act  (49  U.S.C.  1655(c)):  and  14 
CFR  11.49(b)(3)) 

Note.— The  FA.A  has  determined  that  this 
documemt  involves  a  regulation  which  is  not 
significant  under  E.xecutive  Order  12044,  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 1979). 
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In  some  cases,  more  than  one  reason 
for  control  is  given  for  one  entry.  If  an 
entry  is  controlled  for  more  than  one 
reason,  but  not  to  an  identical  list  of 
countries,  the  lesser  degree  of  control  is 


r M. i_     A  1  _ 


29. 1980;  comments  must  be  received  on 
or  before  February  27, 1981, 
ADDRESS:  Written  comments  (six  copies 
when  possible)  should  be  sent  to; 
Richard  J.  Isadore,  Acting  Director,  \ 


administrative  action.  Existing 
regulations  do  not  delineate  tlie  scope  of 
review  on  appeal. 

As  revised.  Part  389  provides 
procedures  for  appeals  from  an 
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Since  this  regulatory  action  involves  an 
established  body  of  technical  requirements 
for  which  frequent  and  routine  amendments 
ure  necessary  to  keep  them  ope.-ationally 
current  and  promote  safe  flight  operations. 
the  anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
rogulatorj'  evaluation. 

Issued  in  Washington.  DC    on  Di'i  I'nibcr 
19. 1980. 
John  S.  Kern. 
Chief.  Aircraft  Programs  Division. 

Note. — The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Fedrr.il  Register  en  M.iv  12. 
1969. 

IF.S  Dm    80-»iC^9  P'Ifd  i:-2-;-Wl  8  4.Siini| 
BILLING  CODE  4910-13-41 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  378  and  399 

Clarification  of  Nuclear  Non- 
Proliferation  Controls 

AGENCV:  Office  of  Expurt 
Administration,  International  Trdde 
Administration.  Commerce. 
ACTION:  Finfil  rule. 


summary:  The  Export  Administration 
Regulations  are  revised  to  clarify  thdl 
apy  commodity  controlled  for  national 
security  reasons  that  is  proposed  for 
export  for  a  nuclear  related  endur.e  or 
end-user  is  also  subject  to  re\  ieu  for 
nuclear  non-proliferation  reasons. 
DATE:  Final  rule  effective  December  29. 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Archie  Andrews,  Director,  Exporters' 
Service  Staff.  Office  of  Export 
Administration.  Room  1617M.  U.S. 
Department  of  CorriiTierce.  VVashir.gton. 
D.C.  20230.  Telephone  (202)  .377-,S247  or 
377-4811. 

SUPPLEMENTARY  INFORMATION:  This  rul(» 
revises  the  Export  Administration 
Regulations  to  clarify  the  scope  cf 
export  controls  for  nu(  !ear  non- 
proliferation  reasons.  Parts  3''8  and  399 
state  that  those  Commodity  Control  List 
entries  identified  by  a  "4"  in  the 
"Reason  for  Control"  column  and 
exports  described  in  §  378.3  are  .subjpcl 
to  nuclear  non-proliferation  re\iew 
procedures.  The  interagency  re\  iinv 
procedures  established  )une  9.  Iir8  (-J3 
FR  2.5330].  and  reprintod  as  SupplpmiM.i 
No.  1  to  Pari  378  provide  for  nurlear 
non-proliferation  review  of  "any  other 
applications  which  may  invnivi-  possible 
nuclear  uses  *   "   *."' 

Some  commodities  controlled  for 
national  security  reasons  may  also  be 
intended  for  nuclear  end-uses  or  end- 
users.  However,  Parts  378  and  399  do 
not  explicitly  state  that  these 


commodities  will  be  subject  to  review 
under  both  nuclear  non-proliferation 
and  national  security  procedures.  To 
avoid  ambiguity,  the  regulations  are 
being  revised  to  provide  specifically  that 
applications  for  any  commodities 
subject  to  national  security  export 
controls  may  also  be  subjected  to 
review  under  nuclear  non-proliferation 
procedures  if  destined  for  nuclear 
related  end-users  or  end-uses. 

In  addition  to  the  interagency  review 
procedures,  this  is  authorized  by  section 
17(d)  of  the  Expo.rt  Administration  Act 
of  1979  (Pub.  L.  96-72,  50  U  SC.  App. 
2401,  et  .tpq  ]  (the  "Art")  which  provides 
that  nothing  in  the  naiiona!  security 
controls  or  foreign  policy  controls 
.sections  of  the  Act  shall  be  construed  to 
supercede  the  procedures  established  by 
the  President  pursuant  to  section  309(c) 
of  the  Nuclear  Non-Proliferation  Act  of 
1378. 

Section  13(a)  of  the  Act  exempts 
regulations  promulgated  under  it  from 
the  public  participation  in  rulemaking 
procedures  of  the  Administrative 
Procedure  Act.  Because  they  relate  to  a 
foreign  affairs  fimctio'^i  of  'he  United 
States,  it  has  been  deteiTnined  that  these 
regulations  are  not  sbbject  to 
Department  of  Commerce 
Administrative  Order  2iR-7  (44  FR  2082. 
January  9, 1979)  and  the  international 
Trade  Administration  Administrative 
Instruction  1-6  (44  FR  2093,  January  9. 
1979)  which  impiement  Fxecuf;\e  Order 
12044  (43  FR  12661,  March  23.  1978.  3 
CFR  132  (1979)),  "Improvm-  Gov einmf;nf 
Regulations." 

For  the  reasons  set  forth  above,  the 
Hxport  Administration  Regulations  (15 
CFR  Parts  378  and  309}  are  amended  as 
follows: 

].  Paragraphs  (a)  and  (b)  of  §  378.2  are 
revised  to  read  as  follo'.vs: 

§  378.2    Nuclear-related  commodities  and 
technical  data  (The  Nuclear  Referral  List). 

(a)  Comn'.oditif's  conirol'pd  for 
nuclear  reasons.  Section  SOgfc)  of  the 
Nucle.ir  Non-Proliferation  Act  of  ItrB 
reu'iired  the  President  io  publish 
procedi'res  regarding  the  ;  -^rt'-ol  by  the 
Department  of  Commerce  over  export 
items  under  its  jurisdiction  that  could 
be,  if  used  for  purposes  other  than. for 
which  the  export  is  intended,  of 
significance  for  nuf:le.-ir  exp'osiv  e 
purposes.  The  cominodities  hsted  on  the 
'Commodity  Control  List  (§  399  1)  thst 
have  the  number  4  in  the  column  titled 
"Reason  for  Control"  have  been 
identified  as  those  thai  could  be  of 
significance  for  nuclear  e.xplosivc 
purposes,  and  hence  are  subject  to 
validated  licensing  and  the  piocediues 
established  under  this  part  and  under 


section  309(c}  of  the  Nuclear  Non- 
Proliferation  Act  of  1978.  These 
commodities  are  referred  to  as  "The 
Nuclear  Referral  List."  The  procedures 
established  pursuant  to  section  309(c). 
which  originally  appeared  at  43  FR 
25330  (June  9. 1978),  are  reprinted  as 
Supplement  No.  1  to  this  Part  378.  In 
addition,  any  item  not  on  the  Nuclear 
Referral  List  that  requires  a  validated 
export  license  for  national  security 
reasons  and  is  intended  for  a  nuclear 
related  end-use  or  end-user  is  subject  lo 
these  procedures.  Also,  described  in 
§  379.4(c),  are  certain  related  terh.-.i,  a! 
data  that  are  subject  to  nuclear  non- 
proliferation  controls.  The  Commodity 
Control  List  indicates  the  countries  to 
which  validated  licenses  are  required 
Some  commodities  nre  controlled  ff>r 
nuclear  reasons  to  all  Counf.'"y  Groups, 
and  in  certain  instances  to  Canada.  For 
other  commodities,  the  nuclear  controls 
apply  to  a  country  only  when  it  is 
excluded  from,  the  list  of  cou-ntriBfi 
contained  in  Supplements  2  and  3  nf 
Part  373  of  this  ch.ipter. 

(b)  Processing  of  applinoHoas. 
Applications  for  the  export  of 
commodities  and  technical  data 
described  in  parag'aph  (a)  of  this 
section  will  be  processed  in  accordiin'.ie 
with  the  interagency  review  procedures 
established  pursuant  to  section  309fcj  cf 
the  Nuclear  Non-Pro!ifcr.>Uion  Ac! 
reprinted  as  Suppleme:-;!  No.  1  to  th;b 
Part,  and  the  applicable  provisions  of 
these  Regulations. 

2.  In  §  399.1,  paragraph  (g)(3)  is 
revised  to  read  as  follows: 

§  399.1    The  Commodity  Control  List  and 
how  to  use  iL 

*         *         .         •         * 

(g)  *  *   ' 

(3)  Reason  for  control  The  reasn'-.  for 
control  for  each  entry  is  specified  in  the 
last  column,'  using  the  following 
number  code — 


Co;>e  njn''ber  Reason  foi  corlfol 

1 , Na'  one'  ser^'Tty  • 

2 Shofi  Supriy  • 

3 _ _ Foreign  pcTy 

4  ....„..„ Nuclear  ncr,  p'.^',!er3l;cn  * 

5  Crone  conaol  (toceign  fcKcy  ' 

'  In  accordance  wilh  sections  5(c'(1|  a"d  fi*j  cl  t^-e 
Eiipon  Adm-nisfa*  on  Act  of  1979 

-■  Export  Acirninistration  Act  ol  1979.  secticn  5  fj^.  L  P6 
72  93  S'=it  607.  50  b  SC  asp  S  2404, 

■  txpon  Adrriin  sirauon  Act  ol  IS;  9.  Kction  7.  Pi;t  I  9C- 
72  93  S!at  615,  50  U.S  C  app  S  2'.06  OTiei  sravjies 
cont'ollirg  f ';!r:jlf:urn  a'.o  olf-?'  com'^-c-'J-ves  iPCk:--  E-.-^gy 
Policy  and  Conservation  Act  st^ction  10,1  fJ:  L  "J -163  69 
Stat  877.  42  use  6212  Trans-Aiasr.c.  Rpel.ri  f-^r-o'  -a- 
tion  Act.  section  101  Pub  L  93-ir3  6'  S'at  5^6  ap-r.?-d 
ing  30  use.  185,  Nava!  Pel'Oleim  Reserve'.  PrO!ji-T':cn  Acl 
ol  19^6.  serfon  201(iO).  Pub  L  9-.-:-58.  SO  Sla;  ;-09 
p."ien*ng  10  U  SC   §  7430. 

'  Export  Administration  Act  of  1979  section  6  Pjb  L  ^ii- 
7?  23  Stat.  513,  50  U  S  C  app  5  2.;05. 

'  Expnrt  Adr'rnisttaiion  Acl  of  19~9.  s*,'-'  "J.  6  S'-.cl 
I7(i),  Pub.  L.  96-72.  93  Stat.  507.  50  u  S  C  arp  ;?4-,6(cl). 
Nuclear  Ncn  P-olileraticn  Act  ol  1978,  secfon  30S,-  Put.  I 
96-242.  92  .Stat.  141,  42  USC   2139a 

■  Expoil  Administraaon  Act  ol  19"'9  scctinn  6(j)  Pub  I 
96-72.  93  Slat  515   50  U.E.C.  app  2<05(.i) 
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will  also  be  a  matter  of  public  record 

1  ...:ll  I :1..UI„  r„.  -..UU^  ..n..i«. 


Administrative  action.  Any  action  taken      hearing.  In  addition  to  the  written 

V,,,  iViQ  lie    noriartmonf  nf  Cnrnvnorro  atafpmpnt  onhmittpH  in  aiinnorf  nf  sn 
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In  some  cases,  more  than  one  reason 
for  control  is  given  for  one  entry.  If  an 
entry  is  controlled  for  more  than  one 
reason,  but  not  to  an  identical  list  of 
countries,  the  lesser  degree  of  control  is 
explained  in  a  footnote.  Also,  all  entries 
(except  those  showing  "none"  in  the 
'Validated  License  "Required"  column) 
are  controlled  for  foreign  policy  reasons 
to  Country  Groups  S  and  Z  due  to 
certain  embargo  programs,  and  all 
entries  having  both  a  "V"  in  the 
Validated  License  Required"  colum.n 
and  a  "1"  in  the  Reason  for  Control" 
column  are  controlled  for  foreign  policy 
reasons  to  Syria,  Iraq,  Libya,  and  the 
People's  Democratic  Republic  of  Yemen 
Applications  involving  entries  having  a 
"1"  but  not  having  a  "4"  in  the    Reason 
for  Control"  column  are  subject  to 
nuclear  non-proUferation  controls  if  the 
end-use  or  end-user  is  nuclear  related, 
(See  §  378.2)  In  some  cases,  sub-entries 
of  a  CCL  entry  are  controlled  for 
different  reasons.  In  these  cases,  a  dash 
{ — )  will  be  shown  in  the  first  line  of  the 
entry,  and  the  code  number  is  shown  in 
fhe  'Reason  for  Control"  column  exactly 
opposite  each  sub-entry  (a),  (b),  etc.  (For 

example,  see  CCL  entry  No.  1110  ) 

***** 

(Sfcs.  13. 15, 17,  and  21,  Pub.  L.  96-72.  5U 
U.S.C.  App.  2401.  et  seq.:  E.O.  12214  (45  FR 
2B783.  May  6.  1980);  sec.  309(c),  Pub.  1.  9.V 
242,  42  U.S.C.  2139(a);  Department 
Organization  Order  10-3  (45  FR  6141.  jaiiu,.-; 
Z'j.  t980).  and  International  Tr;idf 
Adniuinstration  Organization  H.nd  Funct'oa 
Orders  41-1  (45  FR  11862,  Febraary  22,  1980! 
and  41-4,  effective  August  20,  198U! 

Dated:  December  18.  1980 
Kent  N.  Knowles, 

Director.  Office  of  Export  Ailnunistrafion. 
International  Trade  Administration 

|tK  [)0(   80-4M31  Fi;«i  12-24-BO-  B  I.T  lini| 
BILLING  CODE  3S10-25-M 


15  CFR  Part  389 

Revision  of  Appeals  Provisions  of  the 
Export  Administration  Regulations 

agency:  International  Trade 
Administration,  Commerce. 
action:  Interim  rule  with  request  lor 
comments. 

SUMMARY:  The  agency  is  revising  the 
Appeals  provisions  of  the  E.vporl 
Administration  Regulations  to  include 
new  sections  on  the  procedures  to 
toilovv  v.hen  an  informal  hearing  is 
reqtif  sted  or  conducted  as  part  of  the 
appeal  process  and  to  conform  the 
Umguage  of  Part  389  with  the  current 
organizational  structure. 

DATES:  Interim  rule  effective:  Llecenibef 


29, 1980;  comments  must  be  received  on 
or  before  February  27, 1981. 
ADDRESS:  Written  comments  (six  copies 
when  possible)  should  be  sent  to: 
Richard  J.  Isadore,  Acting  Director. 
Operations  Division;  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  1617M. 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Isadore,  Acting  Director, 
Operations  Division,  Office  of  Export 
Administration,  U.S,  Department  of 
Comm.erce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  1617M, 
Washington,  D.C.  20230;  (202)  377-4738. 
SUPPLEMENTARY  INFORMATION: 
Substance  of  the  Regulations:  This  rule 
revises  the  Export  Administration 
Regulations  to  clarify  and  improve 
appeals  procedures  and  to  reflect  ^ 
organizational  changes  within  the 
International  Trade  Administration. 

As  revised.  Part  389  formalizes  the 
present  practice  of  holding  informal 
meetings  on  an  ad  hoc  basis  during  an 
.appeal.  The  new  regulations  provide 
uniform  procedures  available  to  all 
appellants.  Any  increased  burden  on  the 
appellate  process  would  be  limited  by 
the  flexible  procedures  estabhshed.  For 
example,  the  request  for  an  informal 
hearing  can  be  denied,  and  the  conduct 
of  the  hearing  and  length  of  time  allotted 
Co  it  can  be  easily  controlled  by  the 
official  conducting  the  informial  meeting. 

The  revisions  permit  "any  person 
directly  and  adversely  affected"  by  an 
administrative  action  to  appeal.  Under 
former  §  389.1(c),  a  person  could  appeal 
from  an  administrative  action  only 
where  such  action  "works  an 
exceptional  and  unreasonable  hardship 
L'pon  him,  or  im.properly  discriminates 
against  him," 

The  revisions  require  the  filing  of  an 
appeal  within  45  days  after  the  date 
.ippearlng  on  a  written  notice  of 
administrative  action.  The  regulations 
were  formerly  unclear  whether  mailing 
or  receipt  of  notice  triggers  the 
beginning  of  the  time  period  for  filing. 

Although  the  Assistant  Secretary  for 
Trade  Administration  may  designate 
another  Department  official  to  conduct 
an  informal  hearing,  the  Assistant 
Secretary  shall  decide  the  appeal. 

The  scope  of  review  will  be  a 
"retunsideration"  of  the  administrative 
f'.clion.  This  standard  will  give  the 
Assistant  Secretary  for  Trade 
A.dministration  discretion  in  deciding  an 
t;ppeal  yet  focus  the  determination  upon 
mate.'-ials  submitted  by  the  appellant 
and  the  Department  in  con.nection  with 
the  nppeal.  or  made  available  to  the 
Department  in  connection  with  the 


administrative  action.  Existing 
regulations  do  not  delineate  the  scope  of 
review  on  appeal. 

As  revised.  Part  389  provides 
procedures  for  appeals  from  an 
administrative  action  only.  However, 
requests  to  issue,  amend  or  revoke  a 
regulation  may  be  submitted  to  the 
Department  at  any  time. 
'    Rulemaking  procedure  and  invitation 
to  com.raent:  Section  13(a)  of  the  Export 
Adm.inistration  Act  of  1979  ("the  Act") 
exempts  regulations  promulgated  under 
the  Act  from  the  public  participation  in 
rulemaking  procedures  of  the 
Administrative  Procedure  Act.  Section 
13(b)  of  the  Act.  which  expresses  the 
intent  of  Congresa  that  where 
practicable  "regulations  imposing 
controls  on  exports"  be  published  in 
proposed  form,  is  not  apphcable 
because  these  regulations  do  not  impose 
controls  on  exports.  It  has  been 
determined  that  these  regulations  are 
not    significant"  within  the  meaning  of 
Department  of  Commerce 
Administrative  Order  21&-7  (44  FR  2082. 
January  9. 1979)  and  International  Trade 
Administration  Administrative 
Ins  traction  1-6  (44  FR  2093,  January  9. 
1979)  which  implement  Executive  Order 
12044  (43  FR  12661,  March  23, 1978,  3 
CFR  132  (1979)),  "Improving  Government 
Regulations." 

However,  consistent  with  the  intent  of 
Co.ngress  set  forth  in  Section  13(b)  of  the 
Act,  these  regulations  are  issued  in 
interim  form  and  comments  will  be 
considered  in  developing  final 
regulations. 

The  period  for  submission  will  close 
February  27, 1981.  All  comments 
received  before  the  close  of  the 
comment  period  will  be  considered  by 
the  Department  in  the  development  of 
final  regulations.  While  comments 
received  after  the  end  of  the  comment 
pe;icd  will  be  considered  if  possible, 
their  conside.'-ation  cannot  be  assured. 
Public  comments  that  are  accompanied 
by  a  request  that  part  or  all  of  the 
mtiterial  be  treated  confidentially 
because  of  its  business  proprietary 
nature  or  for  any  other  reason  will  not 
be  accepted.  Such  comments  and 
materials  will  be  returned  to  the 
submitter  and  will  not  be  considered  in 
the  development  of  final  regulations. 

All  public  comments  on  these 
regulations,  whenever  submitted,  will  be 
<i  matter  of  public  record  and  will  be 
available  for  public  inspection  and 
copying.  In  the  interest  of  accuracy  and 
completeness,  comments  in  written  form 
are  preferred.  If  oral  comments  are 
received,  a  written  summary  will  be 
prepared  by  the  person  receiving  the 
orj\  comments.  That  written  summary 
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a  reasonable  time  after  receipt  of  the  the  citation  reading  "40  CFR  1506.11."; 

Hnneal.  If  the  Assistant  Secretary  cannot      and 


Regulations  (DOT  order  2100.5  of  5-22- 
80).  An  economic  evaluation  of  the  rule 
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will  al80  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  3102,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  D.C.  202.30.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summ.nnzing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from  Mrs. 
Patricia  L.  Mann,  the  Internationa) 
Trade  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-3031. 

Drafting  Information:  The  principal 
authors  of  these  rules  are  Cecil  Hunt, 
Assistant  General  Counsel  for 
International  Trade;  Kent  Knowles, 
Director,  Office  of  Export 
Administration;  and  Donald  Zarin, 
Attorney  Advisor. 

Accordingly,  Part  389  of  the  Export 
Administration  Regulations  is  revised  as 
follows: 

Issued  in  Washington,  DC.  on  De-Tj-mbci 
19. 1980. 

Eric  L  Hirschhpm, 

Deputy  Assistant  Secretary  for  Export 
A  d:ninistration. 

PART  389— APPEALS 

Sec. 

389.1  General  provisions. 

389.2  Appeal  from  an  adminiBfralivc  action. 

389.3  Request  to  issue.  a.Tiend  oi  revolcij  a 
regulation. 

Authority:  Sees.  4,  5.  6.  7,  8.  10, 11.  13. 15, 10 
and  21,  Pub.  L.  96-72,  50  U.S.C.  app.  2401  et 
seq.:  Exerutive  Order  No.  12214  (45  FR  2P~83. 
May  6.  1900);  Department  Organizatio;-.  Order 
10-3  (45  FR  6141,  January  25. 1980): 
International  Trade  Administration 
Organization  and  Function  Orders  41-1  i4.T 
FR  11862.  February  22, 1980)  and  41-1 
(effective  August  26. 1980). 

§  389.1    General  provisions. 

(a)  Purpose.  This  Part  389  sets,  forth 
the  procedures  applicable  to  appeals 
from  administrative  actions  taken  under 
the  Export  Administration  Act  of  1979 
("the  Act")  or  the  Export  Administration 
Regulations  (the  "Regulations"). 

(b)  Definitions.  The  following  are 
definitions  of  terms  used  in  this  Part  389. 


Administrative  action.  Any  action  taken 
by  the  U.S.  Department  of  Commerce 
under  the  Act  or  the  Regulations  with 
respect  to  a  particular  person  including 
denial  of  an  export  license  application, 
return  without  action  of  a  license 
application  for  other  than  procedural 
deficiencies  or  additional  information, 
or  classification  of  an  applicant's 
commodity.  Administrative  actions  do 
not  include  enforcement  activities  under 
Parts  387  and  388. 

Appeal.  A  request  for  relief  from  an 
administrative  acticn  taken  by  the  U.S. 
Department  of  Commerce. 

Appellant.  A  person  requesting  relief 
from  an  administrative  action  taken  by 
the  U.S.  Department  of  Commerce. 

Assistant  Secretary.  The  Assistant 
Secretary  of  Commerce  for  Trade 
Administration. 

Person.  Any  individual,  partnership, 
corporation,  or  other  form  of 
as;;ociation. 

Presiding  official.  The  Assistant 
Secretary  or  any  Department  official 
who  may  be  designated  by  the  Assistant 
Secretary  to  conduct  informal  hearings. 

§  369.2    Appeal  from  an  administrative 
action. 

(a)  Grounds  for  appeal  and  scope  of 
review.  Any  person  directly  and 
adversely  affected  by  an  administrative 
action  (excluding  denial  or  probation 
orders,  civil  penalties,  sanctions,  or 
other  actions  under  Parts  387  and  388) 
taken  by  the  U.S.  Department  of 
Commerce  may  appeal  to  the  Assistant 
Secretary  for  reconsideration  of  that 
administrative  action.  Regulations  may 
not  be  appealed  under  ihis  part.  [See 

§  389.3.) 

(b)  .Appeal procedure — (1)  Filing.  An 
appeal  under  this  part  must  be  received 
by  the  Office  of  the  Assistant  Secretary 
for  Trade  Administration,  International 
Trade  Administration,  14th  Street  and 
Constitution  Ave.,  N.W.,  Room  3826, 
U.S.  Department  of  Commerce. 
V^ashingtcn,  D.C  20230,  not  later  than  45 
days  after  the  date  appearing  on  the 
written  notice  of  administrative  action. 
(2)  Content  of  appeal.  A  f'oll  \.ritisn 
statement  in  support  of  the  appeal, 
including  a  precise  statement  of  why  the 
appellant  believes  the  administrative 
action  has  a  direct  and  adverse  effect 
and  should  be  reversed  or  modified, 
mast  be  filed  with  the  appeal.  The 
presiding  official  may  request  any 
further  submissions  deemed  helpfiil  in 
resolving  the  appeal.  At  his  discretion, 
the  presiding  official  may  accept 
additional  submissions,  but  will  not 
ordinarily  accept  those  submi.isions 
filed  more  than  30  days  after  the  filing  of 
the  appeal  or  of  any  requested 
submission.  (3)  Request  for  informal 


hearing.  In  addition  to  the  written 
statement  submitted  in  support  of  an 
appeal,  an  appellant  may  request,  in 
writing,  at  the  time  of  filing  an  appeal, 
an  opportunity  for  an  informal  hearing. 
However,  the  Assistant  Secretary  may 
grant  or  deny  a  request  for  an  informal 
hearing.  All  hearings,  if  granted,  will  be 
held  in  Washington  unless  the  presiding 
official  determines,  based  upon  good 
cause  shown,  that  another  location 
would  better  serve  the  interests  of 
justice.  (4)  Informal  hearing  procedures. 
(i)  Presentation.  The  presiding  official 
shall  provide  an  opportunity  for  the 
appellant  and/or  representative  to  make 
an  oral  presentation  based  on  the 
materials  previously  submitted  by  the 
appellant  or  made  available  by  the 
Department  in  connection  with  the 
administrative  action  and  may  require 
that  any  facts  in  controversy  be  covered 
by  affidavit  or  testimony  given  under 
oath  or  affirmation,  (ii)  Evidence.  The 
rules  of  evidence  prevailing  in  courts  of 
law  shall  not  apply,  and  all  evidentiary 
material  deemed  by  the  presiding 
official  to  be  relevant  and  material  to 
the  proceeding  and  not  unduly 
repetitious  will  be  received  and  given 
appropriate  weight. 

(iii)  Procedural  questions.  The 
presiding  official  shall  have  the 
authority  to  limit  the  number  of  people 
attending  the  hearing,  to  impose  any 
time  or  other  limitations  deemed 
reasonable,  and  to  determine  all 
procedural  questions,  (iv)  Transcript.  A 
transcript  of  an  informal  hearing  shall 
not  be  made,  unless  the  presiding 
official  determines  that  the  national 
interest  or  other  good  cause  warrants  it, 
or  the  appellant  requests  a  transcript.  If 
the  appellant  requests  a  transcript,  the 
appellant  shall  pay  all  expenses,  (v) 
Report.  When  the  presiding  official  is 
other  than  the  Assistant  Secretary,  that 
official  shall  submit  a  written  report 
containing  a  summary  of  the  hearing 
and  recommended  action  to  the 
Assistant  Secretary. 

(c)  Decisions — (1)  Determination  of 
appeal.  In  addition  to  the  documents 
specifically  submitted  in  connection 
with  the  appeal,  the  Assistant  Secrelarj' 
shall  consider  any  recommendations, 
reports,  or  relevant  documents  available 
to  the  Department  of  Commerce  in 
determining  the  appeal,  but  shall  not  be 
bound  by  any  such  recommendation,  nor 
prevented  from  considering  any  other 
information,  or  consulting  with  any 
other  person  or  groups,  in  making  a 
determination.  The  Assistant  Secrotary 
may  adopt  any  other  procedures 
deemed  necessary  and  reasonable  for 
considering  an  appeal.  The  Assistant 
Secretary  shall  decide  an  appeal  within 
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requirements.  Adoption  of  the  more 
recent  version  of  the  standard  allows 
changes  made  in  cable  types  and 
designations  to  be  reflected  in  the  Coast 
Guard's  requirements  for  electrical 

ai;afama   rtry   rorroa  tii^na  I   rinafc     I  IT 


IEEE  Standard  45-1977,  dated  June  30, 
1977  and  UL  Standard  1114,  dated 
October  22, 1979.  The  IEEE  standard 
may  be  purchased  from  the  Institute  of 
Electrical  and  Electronic  Engineers,  Inc., 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Doclcet  No.  1-21;  Notice  51 


n>    >1T*Vt     Cfr<nnt      M« 


F.U    M« 
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a  reasonable  time  after  receipt  of  the 
appeal.  If  the  Assistant  Secretary  cannot 
act  on  the  appeal  for  any  reason,  the 
Under  Secretary  for  International  Trade 
may  designate  another  Department  of 
Commerce  official  to  receive  and  act  on 
the  appeal.  The  decision  shall  be  issued 
to  the  appellant  in  writing  and  shall 
contain  a  statement  of  the  reasons  for 
the  action.  (2)  Effect  of  the 
determination.  The  decision  of  the 
Assistant  Secretary  shall  be  final. 

(d)  Effect  of  appeal.  The  taking  of  an 
appeal  shall  not  stay  the  operation  of 
any  administrative  action  unless  the 
Assistant  Secretary,  upon  application  by 
the  appellant  and  with  opportunity  for 
response,  shall  grant  a  stay. 

§  389.3    Request  to  Issue,  amend  or  revoke 
a  regulation. 

Requests  to  issue,  amend  or  revoke  a 
regulation  are  not  subject  to  the  appeals 
process,  but  may  be  submitted  to  the 
Department  at  any  time. 

(FR  Doc  80-40332  Filed  12-24-80-.  a4'.  .i^i.i 
ISILUNQ  CODE  3510-25-M 


the  Citation  reading  "40  CFR  1506.11.": 
and 

§771.133    [Corrected] 

3.  On  page  71984  (second  column),  in 
§  771.133(a),  the  third  sentence  should 
read  "Approval  of  the  environmental 
document  by  the  Administration 
constitutes  approval  of  any  required 
findings  and  determinations  that  are 
contained  therein." 
|23  U.S.C.  315:  49  CFR  1.48(b)) 

Issued  on:  December  16. 1980. 
Cheryl  S.  McMurrj, 
CA  ief  Counsel.  Federal  High  way 
A  drr  inistration. 

[i  K  Doc.  60-40048  Fili-d  12-24-e()-  8:4.".  ani) 
BILUNG  CODE  4910-22Hyi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  771 

Environmental  Impact  and  Related 
Procedures;  Technical  Corrections 

agency:  Federal  Highway 
Administration,  (FHWA),  DOT. 
action:  Technical  corrections  to  findl 
rule.  

SUMMARY:  This  document  makes  minor 
technical  corrections  to  a  previously 
published  final  rule  on  the  preparation 
of  environmental  statements  and  other 
related  documents  and  procedures.  An 
erroneous  cross-reference  and  two 
typographical  errors  are  corrected. 
EFFECTIVE  DATE:  December  29.  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  Holian,  Office  of  the  Chief 
Counsel,  202-426-0761,  Federal  Highway 
Administration,  400  Seventh  Street.  SW.. 
Washington,  D.C.  20590. 

In  FR  Document  80-33714,  in  the  issue 
of  Thursday,  October  30, 1980.  please 
make  the  following  corrections: 

§771.117    [Corrected] 

1.  On  page  71981  (second  colunm),  in 
§  771.117(b),  the  reference  now  reading 
"§  771.115(a)"  should  read 

-§  771.115(b)"; 

§  771.131    [Corrected] 

2.  On  page  71984  (second  column),  in 
§  771.131,  remove  the  last  four  words  of 
the  paragraph  and  place  a  period  after 


Coast  Guard 

33  CFR  Part  165 

ICGD1 1-80-12) 

Safety  Zone— San  Pedro  Bay,  Los 
Angeles,  California 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule.        ^^_____ 

SUMMARY:  This  amendment  to  the  Coast 
Guard's  safety  zone  regulations 
establishes  a  safety  zone  in  San  Pedro 
Bay  This  safety  zone  is  established  to 
protect  recreational  boaters  and 
commercial  shipping  during  construction 
of  the  landfill  site  for  the  Los  Angeles 
Harbor  Main  Channel  dredging  project. 
EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  December  1. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  N.  S.  Porter,  Assistant  Port 
Operations  Officer,  Coast  Guard  Marine 
Safety  Office  LA-LB,  165  N.  Pico  Ave. 
Long  Beach,  CA  90802  at  telephone  No. 
(213)  590-2315. 

SUPPLEMENTARY  INFORMATION:  On 
October  2, 1980,  the  Coast  Guard 
published  an  Interim  Rule  in  the  Federal 
Register  for  these  regulations  (45  FR 
65208).  Interested  persons  were 
requested  to  submit  comments.  No 
comments  were  received. 

Drafting  Information: 

The  principal  persons  involved  in 
drafting  this  rule  are  Lt.  N.  S.  Porter, 
Project  Officer,  Marine  Safety  Office 
LA-LB  and  CDR.  R.  N.  Roussel.  Project 
Attorney,  Eleventh  Coast  Guard  District 
(dl). 
Summary  of  Final  Evaluation 

These  regulations  are  considered  to 
be  of  an  emergency  nature  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Si-Tiplification.  Analysis  and  Review  of 


Regulations  (DOT  order  2100.5  of  5-22- 
80).  An  economic  evaluation  of  the  rule 
has  not  been  conducted  since  its  impact 
is  expected  to  be  minimal. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  §  165.1108  to  read  as  follows: 

§  165.1 108    San  Pedro  Bay,  Los  Angeles, 
California. 

(a)  The  area  enclosed  by  the  following 
boundary  is  a  safety  zone — the  waters 
of  San  Pedro  Bay  enclosed  by  a  line 
beginning  at  Fish  Harbor  Channel  Light 
4  (latitude  33-43-51.0N,  longitude  118- 
15-50.0W);  thence  southeasteriy  to 
latitude  33-43-43.5N,  longitude  11&-15- 
45.8W:  thence  northeasterly  to  latitude 
33-44_03.6N,  longitude  11&-14-36.4W; 
thence  northwesterly  to  latitude  33-44- 
43.8N,  longitude  118-14-56.0W;  thence 
southeasterly  along  the  Terminal  Island 
shoieline  to  the  begiiuiing  point. 

(b)  No  vessel  may  enter  or  remain  in 
the  safety  zone  except:  (1)  Vessels 
engaged  in  the  construction  of  the 
landfill  site  for  the  Los  Angeles  Harbor 
dredging  project;  (2)  vessels  operated  by 
or  under  contract  to  the  U.S.  Army 
Corps  of  Engineers  or  the  City  of  Los 
Angeles;  and  (3)  any  other  vessels 
specifically  authorized  to  be  in  the  zone 
by  the  Captain  of  the  Port  Los  Angeles- 
Long  Beach. 

Note. — The  southerly  and  easterly  sides  of 
t.he  safely  zone  will  be  clearly  marked  by 
white  buoys  displaying  the  orange  diamond 
cross  dayir.ark. 

(92  Stat.  1475,  33  U.S.C.  122.S:  46  CFR 
V46(n)(4):  33  CFR  165.10) 

Dated:  November  20, 1980. 
|.  H.  Guest. 

Captain.  U.S.  C\!ast  Guard.  Captain  ofllu- 
Pert.  Los  .Angelcs-Lons  Beach. 

|m  Di'C.  8O-«MO0  Filed  12-24-80:  B  45  am| 
BtLLING  CODE  4910-14-M 


33  CFR  Part  183 

iCGD  80-047  and  CGD  80-046] 

Electrical  and  Fuel  Systems  Standards 
for  Recreational  Boats 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


summary:  This  rule  amends  the  Coast 
Guard  regulations  on  electrical  and  fuel 
systems  standards  for  recreational  boats 
by  adopting  more  recent  versions  of 
industry  standards  incorporated  by 
reference  in  the  regulations.  IEEE 
Standard  45  lists  insulated  electrical 
cables  which  meet  certain  water 
absorption  and  flame  retardancy 
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NHTSA  research,  data  and  views 
submitted  in  the  comments  and  data 
obtained  from  other  pertinent 
documents  and  reports.  The  most 
significant  comments  are  discussed 
hfilow. 


Because  of  the  disproportionate 
association  of  stolen  vehicles  with 
accidents,  injuries  and  fatalities,  the 
agency  concludes  the  number  of  light 
truck  and  MPV  thefts  should  be  reduced 
by  requiring  those  vehicles  to  have 


forward  motion  aad  take  a  separate 
physical  action  in  order  to  turn  the  key 
to  the  "lock"  position  and  engage  the 
steering  wheel  lock.  For  example,  in 
vehicles  that  have  a  column-mounted 
transmission  shifter  and  a  steering 
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requirements.  Adoption  of  the  more 
recent  version  of  the  standard  allows 
changes  made  in  cable  types  and 
designations  to  be  reflected  in  the  Coast 
Guard's  requirements  for  electrical 
systems  on  recreational  boats.  UL 
Standard  1114  prescribes  performance 
requirements  for  USCG  Type  A  fuel 
hose.  Adoption  of  the  more  recent 
version  of  the  standard  allows  changes 
made  in  performance  testing  of  this  hose 
to  be  reflected  in  the  Coast  Guard's 
requirements  for  fuel  systems  on 
recreational  boats. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on:  January  28. 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
vlr.  Lysle  B.  Gray,  Office  of  Boating, 
Public  and  Consumer  Affairs  (G-BBT/ 
42),  U.S.  Coast  Guard  Headquarters. 
Washington.  D.C.  20593,  (202/426-4027). 
SUPPLEMENTARY  INFORMATION:  Notices 
of  Proposed  Rulemaking  concerning 
these  amendments  were  published  as 
separate  documents  in  the  Federal 
Register  on  June  9, 1980.  (45  FR  38417 
and  38418).  Interested  persons  were 
invited  to  submit  relevant  comments  on 
these  proposals  by  July  24. 1980.  Only 
one  comment  was  received.  The 
commenter  felt  that  because  the 
preamble  of  the  document  on  fuel 
systems  [CGD  80-046]  did  not  mention 
alternative  standards,  the  public  might 
be  misled  into  believing  that  only  UL 
listed  hose  tested  in  accordance  with  UL 
Standard  1114  is  acceptable  as  USCG 
Type  A  hose.  As  stated  in  33  CFR 
183.505,  SAE  Standard  J30C,  when  used 
in  conjunction  with  the  fire  test 
described  in  33  CFR  183.590,  provides 
alternative  performance  requirements 
for  USCG  Type  A  hose.  This  alternative 
was  not  mentioned  in  the  proposal  to 
avoid  confusion,  since  only  the  UL 
standard  rpquired  updating. 

After  the  proposal  was  issued  for  this 
rulemaking  the  Coast  Guard  published 
notice  in  the  Federal  Register  (45  FR 
43704,  June  30, 1980)  of  editorial  changes 
that  were  being  made  to  all  sections  in 
Chapter  I  of  Title  33  of  the  Code  of 
Federal  Regulations  that  contain 
incorporations  by  reference.  As  a  result 
of  this  action,  the  volume  numbers  and 
publication  dates  of  all  materials 
incorporated  by  reference  have  been 
removed  from  the  text  of  the  regulations 
and  inserted  in  a  table  that  appears  at 
the  end  of  Title  33,  Chapter  I.  A  copy  of 
this  table  was  published  in  the  Federal 
Register  on  June  30, 1980  (45  FR  44101). 
The  reader  should  revise  this  table  to 
reflect  the  changes  that  are  being  made 
throught  this  rulemaking. 

The  materials  incorporated  by 
reference  under  this  rulemaking  are 


IEEE  Standard  4S-1977.  dated  June  30. 
1977  and  UL  Standard  1114.  dated 
October  22, 1979.  The  IEEE  standard 
may  be  purchased  from  the  Institute  of 
Electrical  and  Electronic  Engineers.  Inc., 
345  East  47th  Street,  New  York.  New 
York  10017.  The  UL  standard  may  be 
purchased  from  Underwriters' 
Laboratories,  Inc.,  333  Pfingsten  Road. 
Northbrook,  Illinois  60062.  Both  of  these 
standards  are  available  for  inspection  at 
the  Office  of  the  Federal  Register 
Information  Center,  Room  8301, 1100  "L" 
Street  NW,  Washington,  D.C.  20408. 
Notice  will  be  published  in  the  Federal 
Register  of  any  future  changes  in  these 
standards  incorporated  by  reference. 
Approval  to  incorporate  this  material  by 
reference  was  obtained  from  the 
Director  of  the  Federal  Register  on 
October  24, 1980. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  rule 
are:  Mr.  Alston  Colihan,  Project 
Manager,  Office  of  Boating,  PubHc  and 
Consumer  Affairs  and  Mr.  Coleman 
Sachs,  Project  Attorney,  Office  of  the 
Chief  Counsel. 

§  183.435    [Amended] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  183  of 
Title  33,  Code  of  Federal  Regulations  by 
incorporating  by  reference  into 
§  183.435(a)(3)  Institute  of  Electrical  and 
Electronic  Engineers,  Inc.  (IEEE) 
Standard  45-1977,  dated  June  30. 1977. 
and  by  incorporating  by  reference  into 
§  183.505  definition  for  "USGC  Type  A 
Hose"  paragraph  (2)  Underwriters' 
Laboratories,  Inc.  (UL)  Standard  1114, 
dated  October  22, 1979.  As  a  reader's 
aid,  the  Office  of  the  Federal  Register 
publishes  a  table  of  approved 
incorporations  by  reference.  The  reader 
may  want  to  make  appropriate  changes 
to  this  table  as  follows: 

1.  By  removing  from  the  Institute  of 
Electrical  and  Electronic  Engineers.  Inc. 
(IEEE)  Standard  45  the  publication 
number  45-1971  and  the  publication 
date  1970  and  inserting  45-1977  and  1977 
respectively  in  their  places. 

2.  By  removing  from  Underwriters' 
Laboratories,  Inc.  (UL)  Standard  1114 
the  publication  date  1976  and  inserting 
1979  in  its  place. 

(46  U.S.C.  1454  and  1488:  49  CFR  1.46(n)(l)) 

Dated:  December  15,  1980. 

H.  W.  Parker. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Boating.  Public  and  Consumer  Affairs. 

|FR  Doc.  80-38734  Tiled  12-24-80:  8:45  am) 
BILLING  CODE  491&-14-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  1-21;  Notice  5] 

Federal  Motor  Vehicle  Safety 
Standards;  Theft  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  extends  the 
performance  requirements  of  Standard 
No.  114  Theft  Protection,  to  light  trucks 
and  vans.  At  present,  the  standard  only 
applies  to  passenger  cars.  The  effect  of 
the  extension  will  be  to  reduce  the 
incidence  of  light  truck  and  van  thefts 
and  subsequent  disproportionate 
involvement  of  those  stolen  vehicles  in 
injury-producing  accidents.  The  notice 
also  upgrades  the  performance 
requirements  of  the  standard  to  prevent 
the  driver  from  inadvertently  locking  up 
the  steering  wheel  of  a  moving  vehicle 
by  removing  the  ignition  key  or  shutting 
off  the  engine. 

DATES:  The  effective  date  for  passenger 
cars  is  September  1, 1982.  The  final  rule 
is  effective  for  multipurpose  passenger 
vehicles  and  trucks  having  a  gross 
vehicle  weight  rating  of  10,000  pounds  or 
less  on  September  1, 1983. 
ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section,  Room 
5108.  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
S.W..  Washington,  D.C.  20590  (Docket 
hours:  8:00  a.m.  to  4:00  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT: 

Nelson  Erickson.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (202-426-2720). 

SUPPLEMENTARY  INFORMATION:  On  May 
1. 1978.  the  NHTSA  published  a  notice 
of  proposed  rulemaking  to  extend  the 
appHcability  of  Standard  No.  114.  Theft 
Protection  [iQ  CFR  571.114),  to  trucks 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  or  less  and  all 
multipurpose  passenger  vehicles  (43  FR 
18577).  The  standard  currently  only 
applies  to  passenger  cars.  The  proposal 
would  have  also  upgraded  some  of  the 
performance  requirements  of  the 
standard  and  clarified  others. 

Consumers,  safety  organizations, 
insurance  companies,  police 
departments,  locksmiths,  vehicle 
manufacturers,  and  others  submitted 
comments  on  the  proposed  standard. 
The  final  rule  is  based  on  a  thorough 
evaluation  of  the  data  obtained  in 


85452 


Federal  Register  /  Vol.  45.  No.  250  /  Monday.  December  29,  1980  /  Rules  and  Regulations 


activation  of  locking  systems  on  the 
Economic  Commission  for  Europe  (ECE) 
regulation.  The  ECE  regulation  specifies 
that  anti-theft  devices  which  impede  the 
steering  or  forward  mobility  of  the 
vehicle  cannot  activate  until  the  engine 


The  agency's  proposal  to  require  an 
audible  warning  and  to  require  the 
warning  device  to  sound  for  so  long  as 
the  key  is  not  removed  after  the  door 
had  been  opened  met  with  substantial 
opposition  from  consumers  and  vehicle 


proposal,  i.e.,  the  one  that  would 
prevent  a  key  which  operates  any 
exterior  vehicle  lock  from  operating  the 
ignition  lock.  (GM  currently  uses  a  two 
key  system.)  "The  commenters  argued 
that  using  two  keys  to  enter  and  start 
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NHTSA  research,  data  and  views 
submitted  in  the  comments  and  data 
obtained  from  other  pertinent 
documents  and  reports.  The  most 
significant  comments  are  discussed 
below. 

Extending  the  Applicability 

In  recent  years,  the  sale  and  use  of 
light  trucks  and  multipurpose  passenger 
vehicles  (MPV's),  such  as  passenger 
vans  and  on-off  road  vehicles,  has 
substantially  increased.  The  rise  in  sales 
and  use  has  been  accompanied  by  an 
increase  in  the  number  of  thefts  of  those 
vehicles.  To  reduce  the  incidence  of  light 
truck  and  MPV  thefts  and  subsequent 
disproportionate  involvement  of  those 
stolen  vehicles  in  injury-producing 
accidents,  the  May  1978  notice  proposed 
extending  the  requirements  of  Standard 
No.  114  to  light  trucks  and  MPV's.  The 
extension  was  supported  by  such 
organizations  as  Allstate  Insurance 
Company,  American  Automobile 
Association  (AAA),  Center  for  Auto 
Safety  (CAS)  and  Chrysler  Corporation. 
Several  other  motor  vehicle 
manufacturers  and  the  Motor  Vehicle 
Manufacturers  Association  did  not 
oppose  the  extension  of  the  standard, 
but  did  object  to  some  of  the  newly- 
proposed  performance  requirements. 
GM  said  that  while  more  data  were 
needed  to  justify  the  extension,  it  had 
voluntarily  applied  some  anti-theft 
features  to  some  of  its  light  trucks  and 
was  considering  using  Iheft  protection 
equipment  on  all  its  light  trucks  and 
vans.  American  Motors  Corporation 
(AMC)  also  argued  that  a  safely  need 
had  not  been  established.  AMC  and 
others  also  requested  that  if  the 
extension  were  adopted,  then  open-body 
vehicles,  such  as  some  on-off  road 
vehicles,  should  be  exempt  from  the 
standard. 

The  agency  is  adopting  the  extension 
as  proposed.  The  data  cited  by  the 
agency  in  the  May  1978  notice  clearly 
establish  that  there  is  a  safety  need  for 
reducing  the  number  of  motor  vehicle 
thefts.  That  data  showed  th-it  stolen 
cars  are  from  47  to  2C0  times  more  likely 
than  non-stolen  cars  to  be  involved  in 
accidents.  Stolen  cars  are  involved  in 
one  out  of  every  350  accidents  and 
account  for  appro.ximately  5,600 
disabling  injuries  and  150  fatalities 
annually.  Data  available  from  the  States 
a.nd  the  Federal  Bureau  of  investigation 
indicate  that  the  theft  rate  for  light 
trucks  and  MPV's,  especially  vans,  is 
increasing  and  is  similar  to  the  rate  for 
passenger  cars.  At  present,  many  light 
trucks  and  MPV's  use  the  type  of  anti- 
theft  devices  that  were  unsuccessfully 
used  on  pre-1970  passenger  cars,  i.e., 
before  adoption  of  Standard  No.  114. 


Because  of  the  disproportionate 
association  of  stolen  vehicles  with 
accidents,  injuries  and  fatalities,  the 
agency  concludes  the  number  of  light 
truck  and  MPV  thefts  should  be  reduced 
by  requiring  those  vehicles  to  have 
certain  minimum  anti-theft  features 
currently  found  on  passenger  cars. 

The  agency  is  not  adopting  the 
exemption  for  open  body-type  vehicles 
sought  by  some  manufacturers.  This 
action  by  the  agency  will  not  pose  any 
problems  for  those  manufacturers. 

The  concerns  that  they  expressed 
about  those  vehicles'  ability  to  comply 
with  the  proposed  standard  dealt  with 
performance  requirements  that,  as 
explained  below,  the  agency  has 
decided  not  to  adopt.  However,  because 
of  the  accessibility  of  these  vehicles' 
interiors,  it  is  important  to  reduce  their 
vulnerability  to  theft  by  requiring  them 
to  comply  with  the  rest  of  the  proposed 
requirements. 

The  notice  proposed  to  extend  the 
applicability  of  Standard  No.  114  to  all 
MPV's.  The  agency  has  decided, 
however,  that  the  rule  should  apply  only 
to  MPV's  whose  GVWR  is  10,000  pounds 
or  less.  NHTSA  has  decided  not  to 
extend  the  standard  to  MPV's  with  a 
GVWR  greater  than  10,000  pounds 
because  these  vehicles  are  generally  not 
subject  to  joyrider  theft. 

Inadvertent  Locking 

To  prevent  the  accidental  locking  of 
the  steering  system  while  the  vehicle  is 
in  motion,  the  May  1978  notice  proposed 
that  the  steering  and  the  forward 
mobility  of  the  vehicle  not  be  impeded 
when  the  key  is  removed  from  the 
ignition  or  when  the  key  is  moved  from 
one  position  to  another  in  the  steering 
wheel  lock,  such  as  from  on  "on"  to 
"off."  The  proposed  requirements  would 
have  allowed  the  driver  to  shut  off  the 
engine  in  an  emergency  situation,  such 
as  when  the  vehicle  suddenly 
accelerated  due  to  a  stuck  throttle  cable, 
without  activating  the  vehicle's  steering 
lock  and  losing  control  of  the  vehicle's 
steering  or  forward  mobility.  The 
proposal  would  have  also  prevented  the 
steering  lock  from  activating  if  the 
driver  removed  the  ignition  key  from  the 
steering  lock  while  the  vehicle  was  in 
motion.  NHTSA  proposed  the 
requirements  in  response  to  a  petition 
from  R.  L.  Bean. 

Almost  all  manufacturers  supported 
the  intent  of  the  proposal  to  prevent 
inadvertent  actuation  of  the  steering 
lock.  The  manufacturers  argued, 
however,  that  they  currently  have 
steering  lock  systems  that  would 
prevent  inadvertent  actuation.  Many 
manuf;dcturers  have  a  system  which 
requires  the  driver  to  stop  the  vehicle's 


forward  motion  aad  take  a  separate 
physical  action  in  order  to  turn  the  key 
to  the  "lock"  position  and  engage  the 
steering  wheel  lock.  For  example,  in 
vehicles  that  have  a  column-mounted 
transmission  shifter  and  a  steering 
column  lock,  the  shifter  must  be  moved 
into  "park"  or  "reverse"  before  the  key 
can  be  turned  to  "lock"  and  the  steering 
lock  engaged.  The  agency  agrees  that 
such  systems  effectively  prevent  a 
driver  from  activating  the  steering  wheel 
lock  while  the  vehicle  is  in  forward 
motion. 

The  agency  is  concerned  about  other 
current  systems  which  allow  the  driver 
to  activate  the  steering  lock  while  the 
vehicle  is  still  in  forward  motion.  For 
example,  some  manufacturers  use  a 
system  which  allows  a  driver  to  push  a 
key  release  button  or  lever  and  move 
the  key  to  the  "lock"  position,  which 
engages  the  steering  lock,  while  the 
vehicle  is  moving  forward.  The  purpose 
of  the  key  release  system  is  to  require 
the  driver  to  perform  a  sequence  of  acts 
before  locking  the  steering  to  reduce  the 
possibility  of  activating  the  lock  while 
the  vehicle  is  in  motion.  However,  some 
of  those  systems  are  designed  in  such  a 
way  that  the  driver  can  push  the  key 
release  lever  or  button,  hold  it  in  place 
and  then  simultaneously  turn  the  key  to 
the  "lock"  position  with  the  same  hand. 
Thus,  rather  than  requiring  the  driver  to 
perform  a  sequence  of  separate  and 
distinct  acts  before  the  steering  wheel 
lock  can  be  engaged,  those  systems 
allow  the  driver  to  simultaneously 
perform  the  two  actions  (pushing  the 
key  release  device  and  turning  the  key 
to  the  "lock"  position)  necessary  to 
engage  the  steering  wheel  lock. 

To  prevent  the  danger  of  activating 
the  steering  lock  while  the  vehicle  is  in 
motion,  the  agency  is  prohibiting  the  use 
of  systems  which  allow  drivers  to 
activate  the  key  release  device  and 
simultaneously  turn  the  key  to  the 
"lock"  position  with  one  hand. 
Manufacturers  will  still  be  permitted  to 
use  key  release  devices  which  are 
positioned  in  such  a  way  that  two  hands 
must  be  used  to  activate  the  key  release 
and  then  turn  the  key  (e.g.,  a  system 
where  the  key  release  device  is  on  one 
side  of  the  steering  column  and  the 
ignition  lock  is  on  the  other  side)  since 
those  systems  minimize  the  possibility 
of  locking  the  steering  while  the  vehicle 
is  in  motion  by  requiring  a  distinct 
sequence  of  separate  acts  that  must  be 
performed  by  two  hands. 

Several  commenters,  such  as 
Mercedes-Benz  and  the  Japan 
Automobile  Manufacturers  Association 
(JAM.A),  requested  the  agency  to  pattern 
its  requirement  on  inadvertent 
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Clarification  of  Requirements 

In  several  of  the  proposed  changes  to 
the  text  of  the  standard,  the  May  1978 
notice  used  the  term  "ignition  system 
lock"  instead  of  "key  locking  system"  to 
refer  to  the  system  used  to  activate  the 


cost  to  the  public  from  stolen  vehicles  is 
enormous,  ranging  from  $1.8  biUion  to 
$2.8  biUion  annually.  The  agency 
estimates  that  the  final  rule  may  result 
in  as  many  as  25  Uves  saved  and  1,120 
less  injuries  annually. 


or  after  September  1, 1983.  shall  meet 
the  requirements  of  S4.3,  S4.5,  S4.6.  and 
S4.7. 

S4.2.  Each  vehicle  shall  have  a  key- 
locking  system  that,  whenever  the  key  is 
removed  will  prevent — 
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activation  of  locking  systems  on  the 
Economic  Commission  for  Europe  (ECE) 
regulation.  The  ECE  regulation  specifies 
that  anti-theft  devices  which  impede  the 
steering  or  forward  mobihty  of  the 
vehicle  cannot  activate  until  the  engine 
is  off  and  the  driver  has  performed 
another  separate  action  other  than 
turning  the  engine  off,  such  as 
withdrawing  the  key.  The  agency  has 
decided  not  to  adopt  the  ECE  regulation. 
The  NHTSA  believes  that  this  rule  does 
not  effectively  minimize  the  possibility 
of  accidental  lock-up,  because  it  does 
not  require  the  driver  to  perform  a 
sequence  of  separate  and  distinct  acts  in 
order  to  activate  the  steering  wheel  lock. 

Stronger  Ignition  Locking  System 

Manufacturers,  such  as  CM,  Ford, 
Mercedes  and  VW,  supported  a 
requirement  that  the  ignition  lock  be 
designed  to  resist  removal.  However, 
they  criticized  the  agency's  proposal 
that  the  ignition  system  become 
inoperative  if  any  part  of  the  lock  were 
removed.  For  example.  Ford  argued  that 
the  proposal  would  require  the  ignition 
to  be  inoperative  even  if  only  a  small 
portion  of  the  lock  were  removed  and 
the  remaining  portion  of  the  lock  slill 
performed  satisfactorily.  The 
manufacturers  argued  that  the  agency 
needs  to  more  specifically  define  the 
proposed  performance  requirements  and 
establish  an  objective  test  procedure 
before  issuing  a  Hnal  rule. 

Requiring  stronger  ignition  and 
steering  locking  systems  is  potentially 
one  of  the  most  promising  ways  to 
effectively  reduce  vehicle  thefts.  Even  if 
a  thief  gains  entry  to  a  vehicle,  the 
ignition  and  steering  lock  must  be 
circumvented  in  order  to  drive  the 
vehicle.  Although  some  manufacturers 
voluntarily  have  taken  steps  to 
strengthen  their  ignition  locks,  it  is  too 
easy  to  remove  the  ignition  lock  and 
start  the  engine  in  many  vehicles. 

To  develop  an  improved  ignition  lock 
requirement,  NHTSA  contracted  with 
the  National  Bureau  of  Standards  to  do 
tensile,  torque  and  extraction  testing  on 
current  ignition  lock  systems  (NHTSA 
Contract  HS-9-02150).  The  report  was 
completed  this  fall  and  is  presently 
being  evaluated  by  the  agency.  Upon 
completion  of  this  evaluation,  NHTSA 
will  consider  new  rulemaking  to  propose 
specific  performance  requirements  for 
ignition  lock  retention  and  ignition 
system  operation. 

Audible  Warning 

Passenger  cars  are  currently  equipped 
with  a  warning  device  to  remind  the 
driver  to  remove  the  key.  The  device 
activates  when  the  key  is  left  in  the 
ignition  lock  and  tha  car  door  is  opened. 


The  agency's  proposal  to  require  an 
audible  warning  and  to  require  the 
warning  device  to  sound  for  so  long  as 
the  key  is  not  removed  after  the  door 
had  been  opened  met  with  substantial 
opposition  from  consumers  and  vehicle 
manufacturers.  They  argued  that  the 
proposed  sound  level  required  for  the 
warning  device  would  be  too  loud  and 
therefore  irritating  to  vehicle  occupants. 
MVMA  and  others  also  argued  that  the 
proposals  would  require  a  continual 
warning  in  many  situations,  such  as 
parking  lots,  service  areas  and  car 
washes,  where  keys  are  legitimately  left 
in  the  ignition  after  the  driver  has  left 
the  vehicle.  In  addition,  they  argued  that 
the  power  necessary  to  continually 
operate  the  warning  device  could  cause 
battery  failure. 

Based  on  its  evaluation  of  the 
comments,  the  agency  has  decided  to 
retain  the  current  warning  requirement 
and  not  adopt  the  proposed  requirement 
for  a  continuous,  louder  audible 
warning.  The  current  requirement, 
which  has  reduced  the  incidence  of  theft 
due  to  keys  left  in  the  vehicle,  will 
continue  to  have  the  beneficial  effect  of 
altering  the  driver  that  he  or  she  has  left 
the  key  in  the  ignition  lock. 

Door  Locking  Systems 

To  make  it  more  difficult  for  a  thief  to 
break  into  a  vehicle,  the  May  1978 
notice  proposed  that  the  door  lock  be 
shielded  so  that  it  cannot  be  released  by 
external  manipulative  devices.  The 
notice  also  proposed  that  the  door  lock 
buttons  be  tapered  or  of  uniform 
thickness  to  prevent  them  from  being 
easily  opened  by  manipulative  devices 
and  that  keys  which  operate  an  exterior 
lock  not  be  able  to  operate  the  ignition 
lock.  Vehicle  manufacturers,  AAA, 
locksmiths  and  others  criticized  these 
proposals  because  of  the  inconvenience 
and  expense  they  would  pose  to  drivers 
who  inadvertently  locked  their  keys  in 
their  vehicles  and  needed  a  locksmith  to 
get  into  their  vehicles.  AAA  noted  that 
340.000  out  of  the  17.2  million  emergency 
road  calls  it  responded  to  in  1977 
involved  drivers  inadvertently  locking 
their  keys  in  their  vehicles.  AAA  argued 
that  the  proposed  requirements  would 
prevent  legitimate  service  personnel 
from  entering  locked  vehicles  without 
breaking  the  windows  or  otherwise 
damaging  the  vehicle. 

The  Arthritic  Society  and  some 
consumers  were  particularly  critical  of 
the  proposal  to  require  tapered  or 
uniform  size  door  lock  buttons.  They 
argued  that  such  buttons  would  present 
problems  to  drivers  and  passengers  with 
impaired  movement  of  their  fingers. 

Some  consumers  and  manufacturers 
also  critized  the  agency's  two  key 


proposal,  i.e.,  the  one  that  would 
prevent  a  key  which  operates  any 
exterior  vehicle  lock  from  operating  the 
ignition  lock.  (CM  currently  uses  a  two 
key  system.)  "The  commenters  argued 
that  using  two  keys  to  enter  and  start 
the  vehicle  would  be  inconvenient.  In 
addition,  manufacturers  argued  that  the 
requirement  was  design  restrictive  and 
might  impede  the  development  of  other 
innovative  means  of  locking  the  door 
and  ignition. 

The  agency  has  decided  not  to  adopt 
these  rulemaking  proposals.  As 
mentioned  previously,  using  improved 
ignition/steering  locks  rather  than 
increasing  the  amount  of  time  needed  to 
gain  entry  to  the  vehicle  appears  to  be 
the  best  potential  way  to  reduce  vehicle 
thefts  without  inconveniencing  vehicle 
users.  Further,  even  in  the  absence  of 
rulemaking,  improvements  are 
anticipated.  Manufacturers  are  currently 
developing  and  using  new  door  locking 
systems  to  improve  vehicle  security.  The 
agency  will  contine  to  monitor  the 
different  door  locking  systems  used  by 
manufacturers  to  determine  if 
rulemaking  is  needed. 

Interior  Hood  Release  and  Shielded 
Wires 

To  delay  the  theft  of  a  vehicle,  the 
May  1978  notice  proposed  that  the  hood 
release  be  located  inside  the  vehicle. 
Delaying  access  to  the  engine 
compartment  would  potentially  make  it 
more  difficult  to  "hot  wire"  the  ignition 
and  start  the  vehicle.  The  notice  also 
proposed  that  the  ignition  wires  within 
the  vehicle's  interior  be  shielded  so  that 
it  would  be  difficult  to  "hot  wire"  the 
ignition  once  the  thief  got  inside  the 
vehicle. 

Manufacturers,  such  as  CM  and 
Volkswagen,  opposed  the  interior  hood 
release  requirement,  arguing  that  since  a 
thief  has  to  gain  access  to  the  interior  of 
the  vehicle  to  steal  the  car,  the  thief 
would  then  have  access  to  the  hood 
release.  JAMA,  AMC.  Chrysler  and 
other  manufacturers  objected  to  the 
shielding  requirement,  arguing  it  would 
make  it  more  difficult  to  perform 
legitimate  repair  work  on  the  ignition 
wires. 

After  re-evaluating  these  proposals, 
the  agency  has  decided  not  to  adopt 
them.  As  explained  previously,  the 
agency  plans  to  concentrate  its  future 
rulemaking  on  the  more  effective  route 
of  improving  ignition  steering  column 
locks.  So  long  as  the  steering  colunm 
lockiias  not  been  circumvented,  a  thief 
cannot  steal  a  vehicle  even  if  he  or  she 
has  gained  access  to  the  engine 
compartment  or  the  interior  ignition 
wires  to  "hot  wire"  the  igaitios. 
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Clarification  of  Requirements 

In  several  of  the  proposed  changes  to 
the  text  of  the  standard,  the  May  1978 
notice  used  the  term  "ignition  system 
lock"  instead  of  "key  locking  system"  to 
refer  to  the  system  used  to  activate  the 
engine.  Lucas  Industries  and  others 
pointed  out  that  diesel,  turbine  and 
electrical  engines  do  not  have  electric 
ignition  systems.  The  agency  will 
continue  using  the  term  "key  locking 
system." 

Ford  recommended  that  the  agency 
reword  the  performance  requirement 
that  the  steering  or  forward  mobility  of 
the  vehicle  be  impaired  when  the  key  is 
removed  to  make  clear  that  it  only 
applies  when  the  vehicle  is  not  in 
motion.  The  agency  has  adopted  Ford's 
recommendation  and  has  made  the 
necessary  clarifying  changes  to  the 
standard. 

Costs  and  Benefits 

The  agency  has  considered  the 
economic  and  other  impacts  of  this  final 
rule  and  determined  that  this  rule  is  not 
significant  within  the  meaning  of 
Executive  Order  12221  and  the 
Department  of  Transportation's  policies 
and  procedures  implementing  that  order. 
The  agency's  assessment  of  the  benefits 
and  economic  consequences  of  this  final 
rule  are  contained  in  a  final  regulatory 
evaluation,  which  has  been  placed  in 
the  docket.  Copies  of  that  final 
regulatory  evaluation  can  be  obtained 
by  writing  NHTSA's  docket  section  at 
the  address  given  in  the  beginning  of 
this  notice. 

As  discussed  in  the  evaluation,  the 
agency  estimates  that  the  final  rule  will 
add  Sl.51  to  the  cost  of  a  passcngor  car 
and  $2.06  to  the  cost  of  a  truck  or 
multipurpose  passenger  vehicle.  The 
aggregate  consumer  cost  of  the  final  rule 
is  $3.26  million  annually  for  passenger 
cars  and  approximately  $6.57  million 
annually  for  trucks  and  multipurpose 
passenger  vehicles. 

NHTSA  has  received  compl.jints  from 
consumers  and  businesses  about 
vehicles  in  which  the  steering  system 
inadvertently  locked  while  the  vehicle 
was  in  motion.  Accidents  occurred  in 
SL'veral  of  these  cases.  The  agt^ncy 
expects  that  the  final  rule  will  prevent 
such  inadvertent  lock-up.  and  thus  will 
prevent  the  deaths  and  injuries  that  can 
result. 

The  provisions  of  the  final  rule  should 
also  deter  the  joyrider  thief  who 
accounts  for  the  majorify  of  accidents 
involving  stolen  veliicles.  Stolen 
vehicl.'S  are  involved  in  approximately 
one  cut  of  every  350  accidents  and 
account  for  an  estimated  5,600  disabling 
Injuries  and  150  fatalities  annually.  The 


cost  to  the  public  from  stolen  vehicles  is 
enormous,  ranging  from  $1.8  billion  to 
$2,8  billion  aimually.  The  agency 
estimates  that  the  final  rule  may  result 
in  as  many  as  25  fives  saved  and  1,120 
less  injuries  annually. 

Leadtime  Requirements 

The  final  rule  is  effective  on 
September  1, 1982,  for  passenger  cars, 
and  on  September  1, 1983  for  light  trucks 
and  vans.  The  agency  believes  that  a 
two-year  lead  time  is  adequate  for 
passenger  car  manufacturers  because 
many  automobiles  already  comply  with 
the  final  rule.  Other  manufacturers  have 
systems  that  permit  activation  of  the 
steering  wheel  lock  by  simultaneously 
performing  two  actions,  and  thus  these 
manufacturers  need  only  make  minor 
modifications  to  bring  these  systems 
into  compliance.  Manufacturers  of  light 
trucks  and  vans  are  being  given  three 
years  to  comply  with  the  standard 
because  moderate  design  changes  are 
involved  and  such  manufacturers  have 
generally  not  voluntarily  complied  with 
the  rule  in  the  past. 

The  principal  authors  of  this  notice 
are  Nelson  Erickson,  Office  of  Vehicle 
Safety  Standards  and  Stephen  Oesch, 
Office  of  Chief  Counsel. 

In  consideration  of  the  foregoing, 
§  571.114  is  revised  to  read  as  follows; 

§571.114    Standard  No.  114;  Theft 
protection 

Si.  Purpose  and  Scope.  This  standard 
specifies  requirements  for  theft 
protection  to  reduce  the  incidence  of 
accidents  resulting  from  unauthorized 
use. 

52.  Application.  This  standard  applii;s 
to  passenger  cars  and  to  multipurpose 
passpiiger  vehiclr-s,  and  to  trucks  having 
a  G VWR  of  10,000  pounds  or  less. 

53.  Definitions. 
"Combination"  means  one  of  the 

specifically  planned  and  constructed 
variations  of  a  locking  system  which, 
when  properly  actuated,  permits 
operation  of  the  locking  system. 

"Key"  includes  any  other  device 
designed  and  constructed  to  provide  a 
method  for  operating  a  locking  system 
which  is  designed  and  constructed  to  be 
operated  by  that  device. 

54.  Requirements. 

54.1.1.  Passenger  cars  manufactured 
before  September  1, 1982,  shall  meet  the 
requirements  of  S4.2,  S4.4,  S4.6,  and  S4.7 
or  the  requirements  listed  in  S4.1.2. 

54.1.2.  Passenger  cars  manufactured 
on  or  afier  September  1, 1982,  shall  meet 
the  requirements  of  S4.3,  S4.5,  S4.6.  and 
S4.7.       ■ 

54.1.3.  Trucks  and  multipurpose 
passenger  vehicles  having  a  GVWR  of 
10,000  pounds  or  less  manufactured  on 


or  after  September  1, 1983,  shall  meet 
the  requirements  of  S4.3,  S4.5,  S4.6,  and 
S4.7. 

54.2.  Each  vehicle  shall  have  a  key- 
locking  system  that,  whenever  the  key  is 
removed  will  prevent — 

(a)  Normal  activation  of  the  vehicle's 
engine  or  other  main  source  of  motive 
power:  and 

(b)  Either  steering  or  forward  self- 
mobility  of  the  vehicle,  or  both. 

54.3.  Each  vehicle  shall  have  a  key- 
locking  system  that  whenever  the  key  is 
removed  while  the  vehicle  is  not  in 
motion,  will  prevent — 

(a)  Normal  activation  of  the  vehicle's 
engine  or  other  main  source  of  motive 
power:  and 

(b)  Either  steering  of  forward  self- 
mobility. 

54.4.  The  prime  means  for 
deactivafing  the  vehicle's  engine  or 
other  main  source  of  motive  power  shall 
not  activate  the  deterrent  required  by 
S4.2(b). 

54.5.  Each  vehicle  shall  have  a  key- 
locking  system  that,  whenever  the 
vehicle  is  in  forward  motion,  will 
impede  neither  the  steering  nor  the  self- 
mobility  of  the  vehicle,  unless — 

(a)  The  engine  is  deactivated;  and 

(b)  The  driver  has  performed  an 
additional  mechanical  action  that  (1)  is 
not  a  necessary  step  in  deactivating  the 
engine,  and  (2)  caimot  be  performed 
simultaneously  with  the  deacfivation  of 
the  engine  by  a  single  hand. 

54.6.  The  number  of  different 
combinations  of  the  key-locking  systems 
required  of  each  manufacturer  for  a  type 
of  vehicle  shall  be  at  least  1,000.  or  a 
number  equal  to  the  number  of  vehicles 
of  that  type  manufactured  by  such 
manufacturer,  whichever  is  less. 

54.7.  A  warning  to  the  driver  shall  be 
activated  whenever  the  key  required  by 
S4.2  or  S4.3  has  been  left  in  the  locking 
system  and  the  driver's  door  is  opened. 
'I'he  warning  to  the  driver  need  not 
opera  !e — 

(a)  .^fter  the  key  has  been  manually 
withdrawn  to  a  position  from  which  it 
may  not  turned; 

ib)  When  the  key-locking  system  is  in 
the  "on"  or  "start"  position;  or 

(c)  After  the  key  has  been  inserted  in 
the  locking  system  and  before  it  has 
been  turned. 

(.Snr  103.  113.  119.  Pub  L  89-563,  80  Stat.  718 
(15  U.S.C.  1392.  1401.  1407);  deleg.ntion  of 
authonly  al  49  CFR  1.50) 
Issunii  on  December  22.  1980. 

loan  Claybrook, 

Administrator 

jFR  IJ.K,  m>-4ii4;iB  Filed  !:-;:,-i-«o,  r..30  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

Service  Orders;  Various  Railroads 
Authorized  To  Use  Tracks  and/or 
Facilities  of  Chicago,  Rocit  Island  and 
Pacific  Railroad  Co.,  Debtor  (William  M. 
Gibbons,  Trustee) 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Fourteenth  revised  service 

order  No.  1473. 

summary:  Pursuant  to  Section  122  of  the 
Rock  Island  Transition  and  Employee 
Assistance  Act,  Pub.  L  96-254.  this 
order  authorizes  various  railroads  to 
provide  interim  service  over  Chicago, 
Rock  Island  and  Pacific  Railroad 
Company,  Debtor  (William  M.  Gibbons, 
Trustee),  and  to  use  such  tracks  and 
facilities  as  are  necessary  for 
operations.  This  order  permits  curriers 
to  continue  to  provide  service  to 
shippers  which  would  otherwise  be 
deprived  of  essential  rail  transportation. 
EFFECTIVE  DATIE  11:59  p.m..  December 
21, 1980,  and  continuing  in  effect  iinft! 
11:59  p.m.,  March  31, 1981.  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  F.  Clemens,  Jr„  (202)  275-7840. 

Decided;  December  19. 1980. 

Pursuant  to  Section  122  of  the  Rock 
Island  Transition  and  Employee 
Assistance  Act,  Pub.  L  96-254,  the 
Commission  is  authorizing  various 
railroads  to  provide  interim  service  over 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustee),  (RI)  and  to  use  such 
tracks  and  facilities  as  are  necessary  for 
that  operation. 

In  view  of  the  urgent  need  for 
continued  service  over  RI's  lines 
pending  the  implementation  of  long- 
range  solutions,  this  order  permits 
carriers  to  continue  to  provide  service  to 
shippers  which  would  otherwise  be 
deprived  of  essential  rail  transportation. 

Fourteenth  Revised  Service  Order  No, 
1473  modifies  Appendix  A  of  the 
previous  order  as  follows: 

1.  In  Item  7.O..  authority  as  an  interim 
operator  is  restored  to  the  Chicago  and 
North  Western  Transportation  Company 
between  Puri.na  and  Short  Line  Junction. 
Iowa.  Directed  service  authority  in  this 
territory  under  Directed  Service  Order 
No  1482  expires  11:59  p.m.,  December 
21, 1980. 

2.  In  Item  11,  the  authority  of  the  St. 
Louis  Southwestern  Railway  Company 
(SSW)  is  deleted  for  the  operation  of  the 


Tucumcari  Line  between  Santa  Rosa, 
New  Mexico  and  St.  Louis.  Missouri. 
The  SSW  has  consummated  its  purchase 
of  this  line. 

3.  In  Item  14. 1.,  the  authority  of  the 
Missouri-Kansas-Texas  Railroad 
Company/Oklahoma,  Kansas  and  Texas 
Railroad  Company  is  deleted  for 
operations  on  the  Ponca  City  Branch 
between  Billings  and  North  Enid. 
Oklahoma,  as  requested. 

4.  By  adding  Item  25,  authority  is 
granted  to  the  Fordyce  and  Princeton 
Railroad  Company  between  Fordyce 
and  Crossett,  Arkansas,  including  the 
assumption  of  RI's  trackage  rights  over 
the  Ashley,  Drew  and  Northern  Railway 
Company  between  Whitlow  Junction 
and  Crossett,  Oklahoma. 

Appendix  B  of  Thirteenth  Revised 
Service  Order  No.  1473  is  unchanged, 
and  becomes  Appendix  B  of  this  order. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroads  listed  in  the  attached 
appendices  be  authorized  to  conduct 
operations  using  RI  tracks  and/or 
facilities;  that  notice  and  pubhc 
procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  good 
CHuse  exists  for  making  this  order 
effective  upon  less  than  thirty  days" 
notice. 

It  is  ordered 

§  1033.1473    Fourteenth  Revised  Service 
Order  No.  1473. 

(a)  Various  Railroads  authorized  to 
use  tracks  and/or  facilities  of  the 
Chicago.  Rock  Island  and  Pacific 
Railroad  Company,  debtor.  (William  M. 
Gibbons,  trustee).  Various  railroads  are 
authorized  to  use  tracks  and/or  facilities 
of  the  Chicago.  Rock  Island  and  Pacific 
Railroad  Company  (RI),  as  listed  in 
Appendix  A  to  this  order,  in  order  to 
provide  interim  service  over  the  RI;  and 
as  listed  in  Appendix  B  to  this  order,  to 
provide  for  continuation  of  joint  or 
common  use  facility  agieements 
essential  to  the  operations  of  these 
Cdrriers  as  previously  authorized  in 
Service  Order  No.  1435. 

(b)  The  Trustee  shall  pt-r.-nit  the 
affected  carriers  to  enter  upon  the 
property  of  the  RI  toconduct  service  as 
authorized  in  paragraph  (a). 

(c)  The  Trustee  will  be  compensated 
on  terms  established  between  the 
Trustee  and  the  affecli^d  carrier(s);  or 
lipon  failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  Section  122(a) 
Public  Law  96-254. 

1.  The  authority  contained  in  Item  5(E) 
of  Appendix  A  of  this  order,  previously 
operated  by  the  Union  Pacific  Railroad 
Company  (UP)  between  Colby  and 


Caruso,  Kansas  (milepost  387.8  to  429.3), 
is  conditioned  upon  the  assumption  by 
Burlington  Northern,  Inc.  (BN)  of  the 
negotiated  agreement  between  UP  and 
the  Rock  Island  Trustee  with  regard  to 
the  compensation  to  be  paid  the  Trustee 
for  that  line  segment  unitl  a  new 
agreement  is  reached  between  the 
Trustee  and  the  BN. 

(d)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those 
operations. 

(e)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
under  authority  of  this  order,  notify  the 
RI  Trustee  of  those  facilities  they 
believe  are  necessary  or  reasonably 
related  to  the  authorized  operations. 

(f)  During  the  period  of  the  operations 
over  the  RI  lines  authorized  in 
paragraph  (a),  operators  shall  be 
responsible  for  preserving  the  value  of 
the  lines,  associated  with  each 
operation,  to  the  RI  estate,  and  for 
performing  necessary  maintenance  to 
avoid  undue  deterioration  of  lines  and 
associated  facilities. 

1.  In  those  instances  where  more  than 
one  railroad  is  involved  in  the  joint  use 
or  RI  tracks  and/or  facilities  described 
in  Appendix  B,  one  of  the  affected 
carriers  will  perform  the  maintenance 
and  have  supervision  over  the 
operations  in  behalf  of  all  the  carriers, 
as  may  be  agreed  to  among  themselves, 
or  in  the  absence  of  such  agreement  as 
may  be  decided  by  the  Commission. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or,  failing  agreement,  by  the 
Commission's  Railroad  Service  Board. 

(h)  Any  rehabilitation.operational,  or 
other  costs  related  to  the  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liability  of  the  United 
States  Government. 

(i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(j)  Bate  applicable.  Inasmuch  as  the 
operations  described  in  Appendix  A  by 
interim  operators  over  tracks  previously 
operated  by  the  RI  are  deemed  to  be  due 
to  carrier's  disability,  the  rates 
applicable  to  traffic  moved  over  these 
lines  shall  be  the  rates  applicable  to 
traffic  routed  to.  from,  or  via  these  lines 
which  were  formerly  in  effect  on  such 
traffic  when  routed  via  RI,  until  tariffs 


iiaming  rates  and  routes  specifically 
applicable  become  effective. 

1.  The  operator  under  this  temporary 
authority  will  not  be  required  to  protect 
transit  rate  obligations  incurred  by  the 
RI  or  the  directed  carrier,  Kansas  City 
Terminal  Railway  Company,  on  transit 
balances  currently  held  in  storage. 

(k)  In  transporting  traffic  over  these 
lines,  all  interim  operators  described  in 
Appendix  A  shall  proceed  even  though 
no  contracts,  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  the 
rates  of  transportation  applicable  to  that 
traffic.  Divisions  shall  be,  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  between 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  the 
Commission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(1)  To  the  maximum  extent 
practicable,  carriers  providing  service 
under  this  order  shall  use  the  employees 
who  normally  would  have  performed  the 
work  in  connection  with  traffic  moving 
over  the  lines  subject  to  this  Order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  11:59  p.m.. 
December  21, 1980. 

(n)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m.. 
March  31, 1981,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304, 10305.  and 
Section  122,  Pub.  L.  96-254. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads.  Car 
Service  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington.  D.C.. 
and  by  filing  a  copy  with  the  Director. 
Office  of  the  Federal  Register. 

By  the  Commission.  Railroad  Service 
Board,  members  Joe!  E.  Burns.  Robe.-t  S 
Turkington  and  John  H.  O'Brien 
Agatha  L.  Mergenovich, 

Secretary. 

Appendix  A — RI  Lines  Authorized  to  be 
Operated  by  Interim  Operators 

1.  Louisiana  and  Arixansas  fiailivay 
Conij'any  [LM): 

A.  Tracks  one  through  s;x  of  the  Chicago, 
Rock  Island  and  Pacific  Railroad  Company's 
[RI]  Cadiz  yard  in  Dallas,  Te.\as.  commencing 
at  the  point  of  connection  of  RI  track  six  with 
the  tracks  of  The  Atchison,  Topeka  and  Santa 


Fe  Railway  Company  (ATSF)  in  the 
southwest  quadrant  of  the  crossing  of  the 
ATSF  and  the  Missouri-Kansas-Texas 
Railroad  Company  (MKT)  at  interlocking 
station  No.  19. 

2.  Peoria  and  Pekin  Union  Railway 
Company  [P&PU]:  All  Peoria  Terminal 
Railroad  property  on  the  east  side  of  the 
Illinois  River,  located  within  the  city  limits  of 
Pekin,  Illinois 

3.  Union  Pacific  Railroad  Company  [UP]: 
A  Beatrice,  Nebraska 

B.  Approximately  36.5  miles  of  trackage 
extending  from  Fairbury.  Nebraska,  to  RI 
Milepost  581.5  north  of  Hallam,  Nebraska 

C.  Limon,  Colorado 

4.  Toledo.  Peoria  and  Western  Railroad 
Company  [TPaWy. 

A.  Keokuk,  Iowa 

B.  Peoria  Terminal  Company  trackage  from 
HoUis  to  Iowa  Junction,  Illinois 

5.  Burlington  Northern,  Inc.  [BN): 

A.  Burlington,  Iowa  (milepost  0  to  milepost 
2.06) 

B.  Fairfield.  Iowa  (milepost  275,2  to 
milepost  274.7) 

C.  Henry,  Illinois  (milepost  126)  to  Peoria. 
Illinois  (milepost  164.35)  including  the  Keller 
Branch  (milepost  1.55  to  8.62). 

D.  Phillipsburg.  Kansas  (milepost  282)  to 
CBQ  Junction,  Kansas  (milepost  325.9) 

E.  CBQ  Junction,  Kansas  (milepost  325  9)  to 
Seibert,  Colorado  (milepost  487). 

6.  Fort  Worth  and  Denver  Railway 
Company  [FW&D]: 

A.  from  Amarillo  to  Bushland.  Texas, 
including  terminal  trackage  at  Amarillo,  and 
approximately  (3)  ihree  miles  northerly  along 
the  old  Liberal  Line. 

B.  North  Fort  Worth,  Texas  (milepost  603.0 
!o  milepost  611.4). 

7.  Chicago  and  North  Western 
Transportation  Company  [C6-N\\^: 

A.  from  Minneapolis-St.  Paul.  Minnesota,  to 
Kansas  City.  Missouri 

B.  from  Rock  Junction  (milepost  5,2)  to 
ip.ver  Grove,  Minnesota  (milepost  0) 

C.  from  Inver  Grove  (milepost  344,7)  to 
N'orthwood,  Minnesota 

"D.  from  Clear  Lake  Junction  (milepost 
191 1)  to  Short  Line  Junction,  Iowa  (milepost 
73.6) 

E.  fro.T,  Short  Line  Junction  Yard  (milepost 
354)  to  West  Des  Moines,  Iowa  (milepost  364) 

F.  from  Short  Line  Junction  (milepost  73.6) 
to  Carlisle.  Iowa  [milepost  64.7) 

G  from  Carlisle  (milepost  64.7)  to  Allerton 
Iowa  (milepost  0) 

H.  from  .^!;e.-!on.  Iowa  (milepost  363)  to 
Trenton,  Missouri  (milepost  415.9), 

I.  from  Trenton  (m.ilepost  415.9)  to  Air  Line 
Junction,  Missouri  (milepost  502.2). 

J.  From  Iowa  Falls  (milepost  97.4)  to 
Eiterviile,  Iowa  [milepost  206.9) 

K.  from  Bricelyn,  Minnesota  (milepost  57.7) 
?o  Ochej  edan.  Iowa  (milepost  246.7) 

L.  from  Palmer  (milepost  454.5)  to  Royal. 
Iowa  (milepost  502) 

M.  from  Dows  [milepost  113.4)  to  Forest 
City.  Iowa  (milepost  158.2) 

\'.  from  Cedar  Rapids  (milepost  100.5)  to 
Cedar  River  Bridge,  Iowa  (milepost  96.2)  and 
to  st'r\e  all  industry  formerly  served  by  the 
RI  at  Cedar  Rapids 


'Changed 


O.  from  Newton  (milepost  320.5)  to 
Earlham,  Iowa  (milepost  3B8.6) 

P.  Sibley,  Iowa 

Q.  Worthington,  Minnesota 

R.  Altoona  to  Pella,  Iowa 

S.  Carlisle,  Indianola,  Iowa 

T.  Omaha.  Nebraska  (between  milepost  502 
to  milepost  504). 

U.  Eariham  (milepost  388.6)  to  Dexter.  Iowa 
(milepost  393.5), 

8.  Chicago.  Milwaukee.  St.  Paul  and  Pacific 
Railroad  Company  [Milwaukee): 

A.  from  W'est  Davenport,  through  and 
including  Muscatine,  to  Fruitland,  Iowa, 
including  the  Iowa-Illinois  Gas  and  Electric 
Company  near  Fruitland 

B.  Washington.  Iowa 

C.  from  Newport,  to  a  point  near  the  east 
bank  of  the  Mississippi  River,  sufficient  to 
serve  Northwest  Oil  Refinery,  at  St.  Paul 
Park,  Minnesota. 

9.  Davenport.  Rock  Island  and  North 
Weste.'-n  Railway  Company  [DRI\: 

A.  Davenport,  Iowa 

B.  Moline,  Illinois 

C.  Rock  Island,  Illinois,  including  26tb 
Street  yard 

D.  from  Rock  Island  through  Milan.  Illinois, 
to  a  point  west  of  Milan  sufficient  to  include 
service  to  the  Rock  Island  Industrial  complex 

E.  from  East  Moline  to  Silvis.  Illinois 

F.  from  Davenport  to  Iowa  City,  Iowa 

G.  from  Rock  Island,  Illinois,  to  Davenport, 
Iowa,  sufficient  to  include  service  to  Reck 
Island  arsenal 

10.  Illinois  Central  Gulf  Railroad  Company 
[ICG]:  Ruston,  Louisiana 

'11,  St.  Louis  Southwestern  Railway 
Company  [SSW): 

A.  from  Brinkley  to  Briark,  Arkansas,  and 
at  Stuttgart.  Arkansas. 

B.  at  North  Topeka,  Kansas. 

12.  Little  Rock  t  Western  Railway 
Company,  from  Little  Rock.  Arkansas 
(milepost  135.2)  to  Perry,  Arkansas  (milepost 
184.2):  and  from  Little  Rock  (milepost  136.4) 
to  the  Missouri  Pacific/RI  Interchange 
(milepost  130.6). 

13.  Missouri  Pacific  Railroad  Company: 
from  Little  Rock,  .Arkansas  (milepost  135.2)  to 
Hazen.  .Arkansas  [milepost  91.5):  Little  Rock. 
Arkansas  (milepost  135.2)  to  Pulaski, 
Arkansas  (milepost  141.0):  Hot  Springs 
Junction  (milepost  0.0)  to  and  including  Rock 
Island  milepost  4.7. 

14.  Missi'an-Ka.'ssas-Te.Kas  Railroad 
Company/Oklahoma.  Kansas  and  Te\as 
Railroad  Ccmparti~. 

A.  Herington-Ft.  Worth  Line  of  Rock  Island: 
beginning  at  milepost  171.7  within  the  City  of 
Herington,  Kansas,  and  extending  for  a 
distance  of  439.5  miles  to  milepost  613.5 

w  ithin  the  City  of  Ft.  Worth,  Texas,  and  use 
of  Fort  Worth  and  Denver  trackage  between 
Purina  Junction  and  Tower  55  in  Ft.  Worth 

B.  Ft.  Worth-Dallas  Line  of  Rock  Island: 
beginning  at  m.ilepost  611.9  within  the  City  of 
Ft  Worth.  Texas,  and  extending  for  a 
distance  of  34  m.iles  to  milepost  646,  within 
the  City  of  Dallas.  Texas 

C.  El  Reno-Oklahoma  City  Line  of  Rock 
Island:  beginning  at  milepost  513.3  within  the 
City  of  El  Reno.  Oklahoma,  and  extending  for 
a  distance  of  16.9  miles  to  milepost  496,4 
within  the  City  of  Oklahoma  City.  Oklahoma 

D.  Salina  branch  Line  of  Rock  Island: 
beginning  at  milepost  171.4  within  the  City  of 
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Herington,  Kansas,  and  extending  for  a 
distance  of  27.4  miles  to  milepost  18.8  in  the 
City  of  Abilene,  Kansas,  including  RI 
trackage  rights  over  the  line  of  the  Union 
Pacific  Railroad  Company  to  Salina 
(including  yard  tracks)  Kansas 


A.  At  Memphis,  Tennessee. 
19.  Cadillac  and  Lake  City  Railroad: 
A.  From  Sandown  Junction  [milepost  0,1)  to 
and  including  junction  with  DRGW  Belt  Line 
(milepost  3.9)  all  in  the  vicinity  of  Denver. 
Colorado. 


summary:  The  Director  has  determined 
that  the  opening  to  sport  fishing  of 
certain  national  wildlife  refuges  in  North 
Carolina.  South  Carolina,  and 
Tennessee  is  compatible  with  the 

nKiortiuoe  for  lA/ViirVi  fKp  nrpaa  u;prp 
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Portions  of  refuges  which  are  open  to 
sport  fishing  are  designated  by  signs 
and/or  delineated  on  maps.  Special 
conditions  applying  to  individual  refuges 
and  maps  are  available  at  refuge 
headquarters  or  from  the  Office  of  the 


hour  before  sunrise  to  10  p.m.  (2)  Boats 
and  outboard  motors  will  be  permitted 
from  March  1,  through  November  1, 
except  in  areas  posted  closed  to 
motorboat  use.  Airboats  are  prohibited. 


and  H;  and  from  March  9. 1981.  through 
September  6, 1981,  on  Lakes  16  and  17. 
and  Pools  J  and  L  and  Ljmches  River. 

Fishing  is  permitted  from  simrise  until 
Va  hour  after  sunset.  Unpowered  boats 
and  boats  with  electric  motors  are 
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Herington,  Kansas,  and  extending  for  a 
distance  of  27.4  miles  to  milepost  18.8  in  the 
City  of  Abilene,  Kansas,  including  RI 
trackage  rights  over  the  line  of  the  Union 
Pacific  Railroad  Company  to  Salina 
[including  yard  tracks]  Kansas 

E.  Right  to  use  joint  with  other  authorized 
carriers  the  Herirgton-Topeka  Line  of  Rock 
Island:  beginning  at  milepost  171.7  within  llie 
City  of  Herington,  Kansas,  and  extending  for 
a  distance  of  81.6  miles  to  milepost  H9.9 
within  the  City  of  Topeka.  Kansas.  4s  hriJge 
rights  only 

F.  Rock  Island  rights  of  use  on  the  Wichita 
Union  Terminal  Railway  Company  and  the 
Wichita  Terminal  Association,  ait  locuted  in 
Wichita,  Kansas. 

G.  Rock  Island  right  to  use  mlerchange 
tracks  to  interchange  with  the  Great 
Southwest  Railroad  Company  located  m 
Grand  Prairie,  Texas. 

H.  The  Atchi.son  Branch  finm  Topeka.  .it 
m''epost  90.5.  to  Atchison,  Kansas.  .)! 
milepost  519.4  via  St.  Joseph,  Missouri  d! 
mileposts  0.0  and  498.3,  including  the  use  of 
interchange  and  yard  facilities  at  Topeka,  St. 
Joseph  and  Atchison,  and  the  Ij'ackap e  rights 
used  by  the  Rock  Lland  to  form  a  continuous 
service  route,  a  distance  of  111.6  miles. 

*i.  That  part  of  the  Mangum  Branch  Lino 
from  Chickasha.  milepost  0.0  to  Anad^rko  at 
milepost  18,  thence  south  on  the  Anadarko 
Line  at  milepost  460.5  to  milepost  485.3  at 
Richards  Spur,  a  distance  of  42.8  mi\cx. 

'].  Oklahoma  City-McAIestcr  Line  of  Rock 
Island:  Beginning  at  milepost  4Re.4  within  the 
Cit\  of  Oklahoma  City.  Oklahoma,  and 
ex  ending  for  a  distance  of  13J.4  miles  to 
milepost  36.'i  0  within  the  City  of  McAlester. 
Oklahoma. 

15.  The  .0.  nver  and  Rio  Grande  Western 
Railroad  Company: 

A.  from  Colorado  Springs  (milepost  609  1) 
to  and  including  all  rail  facilities  at  Color.jdo 
Springs  and  Roswell,  Coloiado,  (milepost 
602. 8J,  all  in  the  vicinity  of  Colorado  Sp.ring?. 
Colorado, 

16.  Norfolli  and  \Vei,tern  Rcilwcx 
Company:  is  authorized  to  operatt!  o\tJ 
tracks  of  the  Chicago,  Rock  Islani!  and  Pacific 
Railroad  Company  running  southerly  from 
Pullman  Junction,  Chicago,  Illinoi.s,  along  the 
western  shore  of  Lake  Calumet 
approximately  four  plus  miles  to  the  point, 
approximately  2,500  feet  bryond  the  railroad 
bridge  over  the  Calumet  E.xpressway,  at 
which  point  the  R!  track  connects  to  Chicago 
Regional  Port  District  track;  arid  lunninp 
easterly  from  Pullman  Junction 
approximately  1.000  feel  into  the  lead  !o 
Clear-View  Plastics,  Inc.,  for  the  purpose  of 
serving  industries  located  adjacent  to  such 
tracks  and  connecting  to  the  Chicag.-> 
Regional  Port  District.  Any  trackag.'  rights 
arrangements  which  exiled  between  the 
Chicago,  Rock  Island  and  Pacific  Railioad 
Company  and  other  carriers,  anJ  which 
extend  to  the  Chicago  Regional  Port  District 
Lake  Calumet  Harbor.  West  Side,  will  be 
continued  so  that  shippers  at  the  port  can 
have  NW  rates  and  routes  regardless  of 
which  carrier  performs  switching  services. 

17.  St.  l.ouis-San  Francisco  Raiiwcy  Co.: 

A.  At  Okeene.  Oklahoma. 

B.  At  Lawton,  Oklahoma. 

18.  Southern  Railway  Company: 


A.  At  Memphis,  Tennessee. 

19.  Cadillac  and  Lake  City  Railroad: 

A.  From  Sandown  Junction  (milepost  0.1]  to 
and  including  junction  with  DRGW  Belt  Line 
(milepost  3.9)  all  in  the  vicinity  of  Denver, 
Colorado. 

20.  Baltimore  and  Ohio  Railroad  Company: 
A.  From  Blue  Island.  Illinois  (milepost  15.7) 

to  Bureau.  Illinois  (milepost  114.2],  a  distance 
of  38.5  miles. 

21.  Louisia:'.n  Midland Raiiivay  Company: 
A.  From  Hodg-i.  Louisiana  (Milepost  173. 3) 

to  Alexandria,  Louisiana  (milepost  247.8), 
uiiich  includes  assumption  of  Rl's  trackage 
righ.3  over  the  Louisiana  and  Arkansas 
Railway  Company  between  Winnfield, 
Louisiana,  and  Alexandria.  Louisiana,  and 
the  R!  ?  track  and  yard  in  Alexandria, 
Lo'.Msiana. 

22.  Cedcr  Raoids  cr.d  !u:va  Citv  Ru:!ivny 
Compel y  /C/C): 

.\.  From  the  west  intersection  of  Lafayette 
Street  and  South  Capito!  Stn.'fct.  Iowa  City, 
lo'-va.  southv.  ird  for  appioximately  2.2  miles, 
terminaiii.g  al  ti;e  intersection  oi  the  RI 
tract's  and  the  so'i!h:'r!i  Vvc  of  Section  21, 
Township  79  North,  Ranj^e  6  Wetl,  Johnson 
County,  Iowa,  ir.cludinjj  Huurs  of  the  main 
tra'jkage  io  serve  varioa;i  industry;  and  to 
effect  inierchai.ge  with  !he  Davenpori,  Rock 
Island  and  North  Western  Railway  Company. 

23.  Keota  Washington  Transportation 
Co:r.pany: 

A.  from  Keota  to  Washing!on,  low.s:  to 
effect  interchange  with  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Rail.-oad 
Company  at  Washington,  Iowa,  and  to  serve 
any  industries  on  the  former  RI  which  are  not 
being  served  presently. 

24.  The  La  Salle  and  Bureau  County 
Railroad  Company: 

A.  from  Chicago  [milepost  4.26)  and  Blue 
Islar.d.  Illinois  (milepost  Iti.ei).  and  yard 
tracks  6.  9  and  10;  and  crossover  115  to  effect 
interchange  at  Blue  Island.  Illinois. 

B.  from  Western  Avenue  (Subdivision  lA, 
milepost  16,6)  to  119th  Street  (Subdivision  lA, 
milepost  14,8).  at  Blue  Island  Illinois. 

"  Fordyce  and  Princeton  Railroad 
Company  (FP) 

A.  fr.jm  Fordyce  to  Crossett.  Arkansas, 
which  includes  ass'jmplion  of  Rl's  trackage 
rights  over  the  Ashley.  D'ew  and  Northern 
Railway  Company  between  Whitlow  Junction 
and  Crossett.  Arkansas. 

[YV.  D<ii:   8O-)0.171  Kilud  M-Zi-W.  f. Ah  .,in| 
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DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  33 

Sport  Fishing;  Opening  of  Certain 
National  Wildlife  Refuges  in  North 
Carolina,  South  Carolina,  and 
Tennessee,  to  Sport  Fishing 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Special  regulations. 


••Added. 


summary:  The  Director  has  determined 
that  the  opening  to  sport  fishing  of 
certain  national  wildhfe  refuges  in  North 
Carolina,  South  Carolina,  and 
Tennessee  is  compatible  with  the 
objectives  for  which  the  areas  were 
established,  will  utilize  a  renewable 
natural  resource,  and  will  provide 
additional  recreational  opportunity  to 
the  public.  The  name  arid  address  of 
each  affected  refuge  and  the  special 
regulations  for  each  refuge  are  set  forth 
below. 

EFFECTIVE  DATES:  See  the  dates  listed 
for  each  refuge  under  Supplementary 
Information  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Area  fvlanager  or  appropriate 

Refuge  Manager  at  the  address  or 

telephone  number  listed  below: 
William  C.  Hickling,  Area  Manager,  U.S. 

Fish  and  Wildlife  Service,  Plateau 

Building,  Room  A-5.  50  South  French 

Broad  Ave.,  Asheville,  NC.  28801. 

Telephone:  704-258-2850,  Ext.  321. 
Steven  W.  Frick,  Refuge  Manager. 

Maftamuskeet  National  Wildlife 

Refuge,  Rt.  1,  Box  N-2,  Swanquarter, 

N.C.  27885.  Telephone:  919-926-4021. 
Jerry  L.  Holloman,  Refuge  Manager,  Pee 

Dee  National  Wildlife  Refuge,  P.O. 

Box  780,  Wadesboro,  N.C.  28710. 

Telephone:  704-694-4424. 
Marvin  T,  Hurdle,  Refuge  Manager, 

Carolina  Sandhills  National  Wildlife 

Refuge,  Route  2,  Box  130,  McBee, 

South  Carolina  29101.  Telephone:  803- 

335-8401. 
George  R,  Garris,  Refuge  Manager,  Cape 

Romain  National  Wildlife  Refuge.  Rt. 

1.  Box  191,  Awendaw,  S.C.  29429. 

Telephone:  803-928-3368. 
Paul  Ferguson,  Refuge  Manager,  Sanfee 

National  Wildlife  Refuge,  Route  2,  Box 

66,  Sumi7icrton,  S.C.  29148.  Telephone; 

803^78-2217. 
Samuel  W.  Barton,  Refuge  Manager. 

Cross  Creeks  National  Wildlife 

Refuge,  Route  1,  Box  229,  Dover. 

Tennessee  37058.  Telephone:  615-232- 

7477. 
J.  C.  Bryant,  Refuge  Manager,  Hatnhie 

National  Wildlife  Refuge.  Box  187, 

Brownsville,  Tennessee  38012. 

Telephone:  901-772-0501. 
Wendell  C.  Crews,  Refuge  Manager, 

Reelfoot  (and  Lake  Isom)  National 

Wildlife  Refuge,  P.O.  Box  98, 

Samburg,  Tennessee  38254. 

Telephone:  901-538-2481. 
SUPPLEMENTARY  INFORMATION: 

General 

Sport  fishing  on  portions  of  t!  : 
following  refuges  shall  be  in  accordance 
with  applicable  State  and  Federal 
regulations,  subject  to  additional  special 
regulations  and  conditions  as  indicated. 
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Boats  powered  with  electric  outboard 
motors  are  permitted.  Gasoline  motors 
are  prohibited. 

Methods  of  fishing  are  limited  to  pole 
and  line,  or  rod  and  reel,  using  natural 
or  artificial  baits.  Footpaths  may  be 
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Portions  of  refuges  which  are  open  to 
sport  fishing  are  designated  by  signs 
and/or  delineated  on  maps.  Special 
conditions  applying  to  individual  refuges 
and  maps  are  available  at  refuge 
headquarters  or  from  the  Office  of  the 
Area  Manager  (addresses  listed  above). 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  of 
the  Interior  to  administer  such  areas  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  objectives 
for  which  the  areas  were  established.  In 
addition,  the  Refuge  Recreation  Act 
requires  that  before  any  area  of  the 
refuge  system  is  used  for  forms  of 
recreation  not  directly  related  to  the 
primary  purposes  and  functions  of  the 
area,  the  Secretary  must  find  that:  (1) 
Such  recreational  use  will  not  interfere 
with  the  primary  purposes  for  which  the 
area  was  established;  and  (2)  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

The  recreational  use  authorized  by 
these  regulations  will  not  interfere  with 
the  primary  purposes  for  which  these 
refuges  were  established.  This 
determination  is  based  upon 
consideration  of,  among  other  things,  the 
Service's  Final  Environmental  Impact 
Statement  on  the  Operation  of  the 
National  Wildlife  Refuge  System 
published  in  November  1976.  Funds  are 
available  for  the  administration  of  the 
recreational  activities  permitted  by 
these  regulations. 

§  33.5    Special  regulations;  sport  fishing; 
for  individual  wildlife  refuge  areas. 

North  Carolina 

Mattamuskeet  Nationcl  Wildlife  Refuse 

Sport  fishing  on  the  Mattamuskeet 
National  Wildlife  Refuge,  North 
Carolina,  is  permitted  on  approximately 
40,000  acres.  Sport  fishing  and  bow 
fishing  seasons  extend  from  March  1. 
1981,  through  November  1,  1981,  except 
that  the  following  areas  are  open  to 
bank  fishing  during  the  entire  year:  (a) 
State  Highway  94  Causeway:  (b)  in  the 
immediate  vicinity  of  the  Lake  Landmg 
Water  Control  Structure;  and  (c)  in  the 
immediate  vicinity  of  the  Outfall  Canal 
Water  Control  Structure  and  the  Central 
Canal  bridge,  in  the  Mattamuskeet 
Lodge  area.  (1)  Herring  (alewife)  dipping 
will  be  permitted  from  March  1,  through 
May  15,  from  the  canal  banks  and  water 
control  structures  in  the  immediate 
vicinity  of  the  following  locations:  (a) 
Waupoppin  Canal  control  structure — 
from  Vs  hour  before  sunrise  to  Vz  hour 
after  sunset,  (b)  Outfall  Canal  and  Lake 
Landing  control  structures — from  '-4. 


hour  before  sunrise  to  10  p.m.  (2)  Boats 
and  outboard  motors  will  be  permitted 
from  March  1,  through  November  1. 
except  in  areas  posted  closed  to 
motorboat  use.  Airboats  are  prohibited. 

Pee  Dee  National  Wildlife  Refuge 

Sport  fishing  on  the  Pee  Dee  National 
Wildlife  Refuge,  North  Carolina  is 
permitted  on  approximately  40  acres. 
The  sport  fishing  season  is  year-round 
on  Brown  Creek  within  100  yards  of 
Brown  Creek  Bridge  on  U.S.  Highway  52; 
from  April  1, 1981,  through  September 
30, 1981,  on  Brown  Creek  within  100 
yards  of  both  Bennett  Bridge  on  SR-1627 
and  lower  Brown  Creek  Bridge  on  SR- 
1634.  on  Sullivan  and  Little  Ponds 
(Anson  County)  and  on  the  Pee  Dee 
River  (Anson  and  Richmond  Counties); 
and  from  April  1, 1981.  through  August 
15, 1981,  on  Arrowhead  Lake  (Anson 
County)  and  Andrews  Pond  (Richmond 
County). 

Fishing  is  permitted  from  sunrise  to 
sunset.  Only  bank  fishing  is  permitted, 
except  in  Andrews  Pond  and 
Arrowhead  Lake.  Jon  boats,  up  to  14 
feet,  and  canoes  will  be  permitted  in 
Andrews  Pond  and  Arrowhead  Lake. 
All  motors  are  prohibited. 

Only  cane  poles  and  rods  and  reels 
are  permitted.  Trotlines,  set  hooks,  and 
nets  are  prohibited  in  Refuge  waters.  No 
special  refuge  fishing  permit  is  required. 
Parking  is  permitted  only  in  designated 
areas 

South  Carolina 

Cape  Romain  National  Wildlife  Refuge 

Sport  fishing  on  the  Cape  Romain 
National  Wildlife  Refuge,  South 
Carolina,  is  permitted  on  approximately 
610  acres.  The  sport  fishing  season  on 
the  refuge  extends  from  March  15, 1981, 
through  September  30. 1981. 

Fishing  is  permitted  during  daylight 
hours  only.  Boats  with  electric  motors 
are  permitted.  Other  motors  are 
prohibited.  Boats  must  be  removed  from 
the  refuge  at  the  close  of  each  day. 
Moore's  Landing  will  be  open  daily  from 
5:00  a.m.  until  8:00  p.m.  EST,  for 
launching  and  loading  boats.  Dogs  are 
prohibited. 

Cor  'Una  SandhiUs  National  Wildlife 
Refuge 

Sport  fishing  on  the  Carolina 
Sandhills  National  Wildlife  Refuge, 
South  Carolina,  is  permitted  on 
approximately  150  acres.  The  fishing 
season  is  year-round  on  Lake  Bee  and 
on  the  Black  Creek  Bridge  areas  on  State 
Road  33,  State  Road  145,  and  U.S. 
Highway  1  and  Wire  Road;  from  March 
9. 1981.  through  October  4. 1981,  on 
Murtins  Lake,  and  Pools  A,  B,  C,  D.  C. 


and  H;  and  from  March  9, 1981,  through 
September  6, 1981,  on  Lakes  16  and  17, 
and  Pools  J  and  L  and  Ljmches  River. 

Fishing  is  permitted  from  sunrise  until 
Va  hour  after  sunset.  Unpowered  boats 
and  boats  with  electric  motqrs  are 
permitted  only  in  Martins  Lake,  Lakes  16 
and  17,  and  Lake  Bee.  Other  types  of 
motors  are  prohibited.  All  other  areas 
are  open  only  for  bank  fishing  within 
posted  areas.  Fish  baskets,  nets,  set 
hooks,  and  trotlines  are  prohibited. 

Santee  National  Wildlife  Refuge 

Sport  fishing  on  the  Santee  National 
Wildlife  Refuge,  South  Carolina,  is 
permitted  on  approximately  16,000 
acres.  Sport  fishing  is  permitted  24  hours 
per  day  except  for  waters  within  land 
units  which  are  limited  to  daylight  use, 
bank  fishing  only.  Sport  fishing  is 
permitted  year-round  except  that  Cantey 
Bay,  Black  Bottom,  Savaimah  Branch, 
and  waters  within  all  land  units  are 
closed  from  November  1, 1981,  to 
February  28, 1982.  The  overnight 
mooring  of  boats  on  the  refuge  is 
prohibited. 

Tennessee 

Cross  Creeks  National  Wildlife  Refuge 

Sport  fishing  on  the  Cross  Creeks 
National  Wildlife  Refuge,  Tennessee,  is 
permitted  on  approximately  3.260  acres. 
The  open  season  for  Elk  and  South 
Cross  Creek  Reservoirs  and  the  15 
refuge  impoundments  extends  from 
April  1, 1981.  through  September  15. 
1981,  Sport  fishing  on  Barkley  Lake  is 
open  year-round. 

Fishing  is  permitted  in  designated 
areas  from  30  minutes  before  sunrise  to 
30  minutes  after  sunset,  except  on 
Barkley  Lake,  which  is  open  24  hours 
per  day.  Outboard  motor  size  is  limited 
to  6  horsepower  or  less  in  Elk  and  South 
Cross  Creek  Reservoirs  and  the  15 
refuge  impoundments.  Motor  size  is  not 
restricted  on  Barkley  Lake.  Methods  of 
fishing  on  the  two  reservoirs  and  the  15 
ref'jge  impoundments  are  limited  to  rod 
and  reel  and/or  pole  and  line. 

Overnight  mooring  of  boats  is 
prohibited  on  the  refuge.  Fishermen 
must  park  in  designated  areas.  No 
special  refuge  fishing  permit  is  required. 

Hatchie  National  Wildlife  Refuge 

Sport  fishing  on  the  Hatchie  National 
Wildlife  Refuge,  Tennessee,  is  permitted 
on  approximately  150  acres  which 
includes  all  lakes  and  streams.  The 
sport  fishing  season  extends  from  April 
1. 1981,  through  November  14. 1981. 
Fishing  is  permitted  during  daylight 
hours  only. 
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Boats  powered  with  electric  outboard 
motors  are  permitted.  Gasoline  motors 
are  prohibited. 

Methods  of  fishing  are  limited  to  pole 
and  line,  or  rod  and  reel,  using  natural 
or  artificial  baits.  Footpaths  may  be 
used  to  reach  all  lakes  from  Hatchie 
River. 

Lake  Isom  National  Wildlife  Refuge 

Sport  fishing  on  the  Lake  Isom 
National  Wildlife  Refuge,  Tennessee,  is 
permitted  on  approximately  750  acres. 
The  sport  fishing  season  on  the  refuge 
extends  from  March  16, 1981,  through 
September  30, 1981. 

Fishing  with  bows  and  arrows  is 
prohibited  at  all  times.  Boats  having 
motors  above  10  horsepower  may  not  be 
operated  on  the  refuge,  unless  being 
powered  by  auxiliary  gas  motors  of  10 
horsepower  or  less,  electric  trolling 
motors,  or  paddles.  Fishing  is  permitted 
during  daylight  hours  only. 

Reelfoot  National  Wildlife  Refuge 

Sport  fishing  on  the  Reelfoot  National 
Wildlife  Refuge,  Tennesssee,  is 
permitted  on  approximately  9,092  acres. 
The  fishing  season  on  that  portion  of  the 
refuge  located  north  of  Upper  Blue  Basin 
extends  fi-om  February  15, 1981.  through 
October  15, 1981.  The  fishing  season  on 
the  portion  of  the  refuge  located  south  of 
Upper  Blue  Basin  extends  from  January 
21, 1981,  until  the  day  preceding  opening 
of  the  1981  waterfowl  season.  Fishing 
with  bows  and  arrows  is  prohibited. 
Boats  having  motors  above  10 
horsepower  may  not  be  operated  on  the 
refuge,  unless  being  powered  by 
auxiliary  gas  motors  of  10  horsepower 
or  less,  electric  trolling  motors,  or 
paddles.  Fishing  is  permitted  during 
daylight  hours  only. 

The  provisions  of  this  special 
regulation  supplement  the  regulations 
which  govern  fishing  on  wildlife  refuge 
areas  generally  which  are  set  forth  in 
Title  50  Code  of  Federal  Regulations, 
Part  33.  The  pubhc  is  invited  to  offer 
suggestions  and  comments  at  any  time. 

Dated:  December  16, 1980. 
Carrel]  L  Ryan, 

Acting  Area  Manager. 

|FR  Doc.  a(M0314  Filed  12-24-80;  MS  am) 
BILUNO  CODE  4310-S5-M 
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— Portions  of  correspondence  to  and 
from  the  NRC  which  contain  details  of 
any  of  the  above. 

A  summary  of  the  arguments 
surrounding  the  selection  of  each  type  of 
information  is  set  forth  below. 


This  is  the  type  of  information  the 
Commission  intends  to  protect  under 
this  rule.  Obviously,  such  information 
would  be  valuable  to  an  adversary 
planning  an  attack  for  without  it  the 
probability  of  successful  sabotage 


significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  by  significantly 
increasing  the  likelihood  of  theft, 
diversion,  or  sabotage  of  nuclear 
material  or  a  facility. 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2,  50,  70,  and  73 

Protection  of  Unclassified  Safeguards 
Information 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  NRC  proposes  to  amend 
its  regulations  to  prohibit  the 
unauthorized  disclosure  of  safeguards 
information  by  NRC  licensees  and  other 
persons.  The  Commission  is  issuing  the 
proposed  regulations  to  identify  specific 
types  of  safeguards  information  to  be 
protected,  establish  minimum  protection 
requirements  to  be  applied  by  licensees 
and  other  persons,  and  set  forth  the 
conditions  under  which  access  to 
safeguards  information  would  be 
granted. 

DATE:  Comments  must  be  received  on  or 
before  March  9, 1981.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so. 
ADDRESSES:  Written  comments  in 
connection  with  the  proposed 
amendments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  examined  at 
the  Commission's  Public  Document 
Room  at  1717  H  Street,  N.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  J.  Kasum,  Physical  Security 
Licensing  Branch,  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Phone— 301-427^010. 
SUPPLEMENTARY  INFORMATION:  In 
November  1978,  the  Commission 
approved  a  plan  to  classify,  under 
Executive  Order  12065,  sensitive 
safeguards  information  for  activities 
involving  formula  quantities  of  strategic 


nuclear  material.  Implementing 
regulations  for  the  classification 
program,  10  CFR  Parts  25  and  95,  were 
published  in  the  Federal  Register  on 
March  5, 1980  (45  FR  14476)  with  an 
effective  date  of  October  1, 1980.  In 
regard  to  the  protection  of  other 
sensitive  safeguards  information  not 
classifiable  under  the  Executive  Order 
[i.e.,  information  worthy  of  protection  in 
the  interest  of  public  health  and  safety 
but  with  no  direct  connection  to  the 
national  security),  the  Commission  has 
consistently  supported  legislation  to 
amend  the  Atomic  Energy  Act  of  1954, 
as  amended,  to  provide  for  explicit 
authority  in  this  area.  Such  legislation 
was  recently  enacted  as  a  provision  of 
the  NRC  Authorization  of 
Appropriations  Act  for  1980  (PL  96-295). 
A  new  Section  147,  SAFEGUARDS 
INFORMATION,  was  added  to  the 
Atomic  Energy  Act  which  directs  the 
Commission  to  prescribe  regulations  or 
issue  orders,  after  notice  and 
opportunity  for  public  comment,  as 
necessary,  to  prohibit  the  unauthorized 
disclosure  of  safeguards  information 
which  specifically  identifies  a  licensee's 
or  applicant's  detailed — 

(1)  Control  and  accounting  procedures 
or  security  measures  for  the  physical 
protection  of  special  nuclear  material; 

(2)  Security  measures  for  the  physical 
protection  of  source  material  or 
byproduct  material;  or 

(3)  Security  measures  for  the  physical 
protection  of  and  the  location  of  certain 
plant  equipment  vital  to  the  safety  of 
production  or  utilization  facilities. 

Accordingly,  the  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  in  10  CFR  Parts,  2,  50,  70, 
and  73,  and  invites  public  comment  on 
the  proposed  amendments. 

The  requirements  set  forth  in  these 
proposed  rules  are  the  minimum 
restrictions  that  the  Commission 
believes  will  be  responsive  to  the  new 
legislation,  in  that  (i)  the  information  to 
be  protected  is  limited  to  specific 
safeguards  measures  employed  by 
licensees  or  proposed  by  applicants;  (ii) 
the  only  conditions  for  access  are  a 
"need-to-know"  and  certain  specified 
employment  statuses;  and  (iii)  facilities 
and  materials  covered  by  the  rule  are 
limited  to  those  the  Commission  has 
already  determined  need  to  be  protected 
against  theft  or  sabotage.  The  essential 
characteristics  of  the  information 
protection  system  are  as  follows: 


Types  of  safeguards  information  to  be 
protected — In  general,  the  proposed  rule 
covers  information  previously  withheld 
under  10  CFR  2.790(d)(1).  A  new 
proposed  Appendix  E  to  10  CFR  Part  73 
defines  explicitly  types  of  information 
required  to  be  protected. 

In  summary  the  list  includes 
information  regarding  (unless  otherwise 
classified  as  National  Security 
Information  (NSI)  or  Restricted  Data 
(RD)): 

i.  Physical  Protection  at  Fixed  Sites 

— Composite  security  and  contingency 
plans 

— Drawings  showing  location  of  site 
safeguards  features  and  alarm  system 
details 

— Written  guard  orders  and 
procedures 

— Details  of  off-site  response  force 
capabilities  (local  police) 

— Plant  specific  composite  listings  and 
locations  of  vital  safety  related 
equipment  at  reactor  facilities  as 
contained  in  physical  security  and 
safeguards  contingency  plans  and  plant 
specific  analyses. 

ii.  Physical  Protection  In  Transit 

— Composite  security  and  contingency 
plans 

— Schedules  and  itineraries  for 
specific  shipments 

— Description  of  vehicle  safeguards 
fe'atures 

— Detail  of  local  police  response  force 
capabilities 

iii.  Calculated  limits  of  error 
associated  with  inventory  differences 
(LEID)  ' 

iv.  Inspections,  audits  and  evaluations 

— Portions  of  inspection  reports, 
audits  or  investigations  that  contain 
details  of  a  physical  security  system  or 
that  disclose  uncortected  defects  in  the 
system. 

— Portions  of  inspection  reports, 
audits  or  investigations  that  contain 
limit  of  error  data  (LEID)  or  that  disclose 
defects  in  a  Hcensee's  accounting 
system  that  could  directly  affect  an 
LEID. 

v.  Correspondence 


'  Note  that  a  licensee's  or  applicant's  control  and 
accounting  procedures  or  inventory  differences 
would  not  be  included  as  Safeguards  Information, 
and  therefore  not  protected  under  the  provisions  of 
this  proposed  rule.  Such  information  would  continue 
to  be  withheld  from  public  disclosure  under  10  CFR 
2.790(d),  and  in  addition  inventory  differences  for 
facilities  that  possess  formula  quantities  of  strategic 
special  nuclear  material  woujd  be  classified  under 
10  CFR  Part  95. 
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under  emergency  or  extraordinary 
conditions. 

There  would  be  no  requirements  for 
facility  clearance  or  submittal  of  an 
information  protection  plan  as  are 

...rvntoino/^  in  10  TPR  Parts  9'^  anrl  P."!. 


safeguards  equipment  specifications, 
catalogues  and  equipment  buying  data. 

Freedom  of  Information  Act 
Considerations  ^FOM^— Section  147,  in 
the  introductory  paragraph,  provides 
that  the  Commission's  exercise  of  the 


impairment  of  the  procedural  rights 
which  would  be  available  if  Restricted 
Data,  defense  information  or  safeguards 
information  were  not  involved.  As 
regards  to  safeguards  information,  basic 
regulations,  as  set  forth  in  10  CFR  2.744, 
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— Portions  of  correspondence  to  and 
from  the  NRC  which  contain  details  of 
any  of  the  above. 

A  summary  of  the  arguments 
surrounding  the  selection  of  each  type  of 
information  is  set  forth  below. 

Group  I — Information  regarding 
physical  protection  at  fixed  sites. 
Included  in  this  group  are  physical 
security  plans,  safeguards  contingency 
plans,  drawings  that  show  safeguards 
features  and  details  of  the  intrusion 
alarm  system,  composite  hstings  of  vital 
equipment  and  locations,  written  guard 
orders,  and  capabilities  and 
arrangements  made  with  local  response 
forces. 

There  is  general  agreement  that  the 
release  of  this  type  of  information  in 
significant  detail  would  significantly 
increase  the  likelihood  of  theft  or 
sabotage  by: 

— Reducing  deterrence  value.  A  good 
example  is  the  passenger  search  system 
at  airports  which  worked  extremely  well 
for  years  because  the  performance 
characteristics  of  the  system  were  not 
known.  (The  FAA  has  protected  their 
security  information  under  specific 
legislative  authority  since  the  early 
1970's.]  Once  it  was  found  that  the 
systems  could  not  detect  certain  items, 
some  of  the  deterrence  was  lost. 

— Allowing  for  possible  compromise 
of  the  intrusion  detection  system  and 
successful  covert  intrusion.  Most  alarm 
systems  used  to  protect  nuclear  facilities 
are  tamper  resistant  and  tamper 
indicating,  making  compromise  all  but 
impossible  for  even  sophisticated 
adversaries.  However,  with  knowledge 
of  the  electrical  details  and  performance 
characteristics  of  alarm  equipment, 
elimination  of  alarm  system  protection 
becomes  possible. 

— Providing  an  opportunity  for 
advance  planning.  In  this  regard  the 
Generic  Adversary  Characteristics 
Report  (NUREG-0549)  states: 
"Professional  criminals,  many  terrorists 
groups,  some  extremist  protest  groups, 
and  certain  disoriented  persons  plan 
carefully  and  thoughtfully  before 
initiating  a  given  criminal  mission.  Many 
of  these  adversaries  will  abort  planned 
encounters  when  security  or  other 
interruptions  occur."  Our  thought  here  is 
that  opportunity  to  plan  is  a  key  element 
in  target  selection,  and  an  essential 
element  in  a  successful  operation. 

— Pinpointing  target  areas  for  power 
reactors — As  part  of  a  security  plan 
review,  Los  Alamos  National  Laboratory 
provides  to  the  Commission  a  detailed 
list  of  vital  aieas  for  a  specific  power 
reactor,  a  rank  ordering  of  the 
importance  of  each  vital  area  and  sets 
or  combinations  that  is  sabotaged  as  a 
group  would  cause  an  offsite  release. 


This  is  the  type  of  information  the 
Commission  intends  to  protect  under 
this  rule.  Obviously,  such  information 
would  be  valuable  to  an  adversary 
planning  an  attack  for  without  it  the 
probability  of  successful  sabotage 
would  be  quite  small. 

Group  II — Information  regarding 
physical  protection  in  transit.  Included 
in  this  group  are  the  same  types  of 
information  as  for  fixed  site  plus 
schedules  and  itineraries  for  shipments. 

Release  of  information  in  this  group 
would  have  the  same  potential  adverse 
effects  as  for  fixed  information,  plus  this 
additional  concern. 

— Knowledge  of  shipment  schedules 
and  itinerary  would  allow  an  adversary 
to  plan  for  and  pick  the  time  and  place 
for  a  road  ambush,  thereby  placing  the 
defense  forces  at  a  significant 
disadvantage.  (For  multiple  shipments 
over  the  same  route,  the  itinerary,  but 
not  the  schedule,  tends  to  be  self- 
disclosing.  Therefore,  routes  for  spent 
fuel  shipments,  which  normally  consist 
of  several  shipments  in  a  series,  are  not 
withheld  from  disclosure). 

Group  III — Information  regarding 
calculated  limit  of  error  associated  with 
inventory  differences  (LEID).  Included  in 
this  group  are  LEID's  for  any  facility  that 
possesses  one  effective  kilogram  or 
more  of  special  nuclear  material.  (Note 
that  nuclear  material  control  plans, 
implementing  procedures  and  records, 
and  inventory  differences  are  not 
included  as  protected  safeguards 
information.  This  information  in  whole 
or  in  part  does  not  appear  to  meet  the 
Section  147  test  for  withholding.) 

Disclosure  of  LEID  information  would 
aid  an  insider  adversary  in  determining 
how  much  material  could  be  diverted 
without  exceeding  the  alarm  threshold. 
Group  IV — Inspection  reports,  audits 
and  investigations.  This  group  includes 
reports  produced  by  the  licensee  or  the 
NRC  that  contain  information  from 
Groups  I,  II,  and  III,  or  those  portions  of 
such  reports  that  contain  details  of  an 
uncorrected  defect  or  weakness  in  a 
licensee's  safeguards  program. 

Disclosure  of  the  details  of  an 
uncorrected  vulnerability  could  provide 
a  blueprint  for  defeat  of  the  safeguards 
system  and  could  be  more  harmful  than 
the  release  of  the  security  program  itself. 
(For  example,  disclosing  that  a  facility's 
motion  alarm  system  could  not  detect  a 
person  crawling  on  hand  and  knees 
would  provide  significant  benefit  to  a 
would  be  adversary.) 

Therefore,  based  upon  the  above 
considerations,  the  Commission  has 
determined  that  the  unauthorized 
disclosure  of  the  kinds  of  Safeguards 
Information  listed  in  proposed  Appendix 
E  could  reasonably  be  expected  to  have 


significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  by  significantly 
increasing  the  likelihood  of  theft, 
diversion,  or  sabotage  of  nuclear 
material  or  a  facility. 
•  Access  requirements — Access  to  the 
safeguards  information  would  be  limited 
to  persons  who  have  a  need-to-know 
and  who  fall  within  certain  employment 
or  occupation  categories.  These 
categories  include: 

— Employees  of  a  licensee,  applicant, 
the  Commission,  the  United  States 
Government  or  agents  of  these  bodies. 

— Duly  authorized  Congressional 
Committees. 

— Governors  of  States  or  their 
representatives. 

— Representatives  of  the  IAEA 
associated  with  the  US/IAEA 
Agreement. 

— Members  of  state  and  local  police 
units. 

— Parties  in  NRC  adjudicatory 
hearings  or  federal  court  litigation 
involving  the  NRC  when  authorized  by 
the  presiding  officer  or  court,  as 
appropriate. 

There  would  be  no  personnel  security 
clearances  required  for  these 
individuals.  Section  147  contains  no 
provisions  regarding  trustworthiness 
determinations  (as  are  set  forth  in 
Section  145  for  access  to  Restricted 
Data)  and,  consistent  with  the  directive 
of  Section  147  that  only  the  minimum 
restrictions  be  applied  to  Safeguards 
Information,  the  Commission  believes 
such  clearances  are  not  necessary. 

Level  of  protection — The  protection 
afforded  the  safeguards  information 
would  be  substantially  greater  than  that 
currently  afforded  to  information  under 
10  CFR  2.790(d)  and  in  some  respects 
approaches  that  provided  Confidential 
National  Security  Information  (CNSI) 
under  10  CFR  Part  95,  except  that  there 
would  be  no  requirement  for  personnel 
security  clearances.  Protection 
provisions  include: 

— Storage  in  steel  filing  cabinet 
equipped  with  a  locking  bar  within  a 
protected  or  controlled  access  area;  or 
in  a  GSA  approved  security  container 
within  a  locked  building  not  in  a 
protected  or  controlled  access  area. 

— Control  by  an  authorized  individual 
while  in  use. 

— Marking  of  documents  top  and 
bottom — Safeguards  Information — and 
indicating  on  the  first  page  the  name 
and  organization  of  the  authorizing 
individual  (portion  marking  would  not 
be  required  except  on  reports  and 
correspondence). 

— Prohibition  against  transmittal  by 
unprotected  telecommunications  except 
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§  2.744    Production  of  NRC  records  and 
documents. 


(e)  In  the  case  of  requested  documents 
and  records  (including  Safeguards 
Information  referred  to  in  sections  147 


§  50.34    Contents  of  applications;  technical 
information. 

***** 

(e)  Each  applicant  who  prepares  a 
physical  security  plan  or  safeguards 
contingency  plan  pursuant  to  this 


whether  or  not  a  licensee  of  the 
Commission,  who  produces,  receives,  or 
acquires  Safeguards  Information. 

8.  Section  73.2  is  amended  by  adding 
new  paragraphs  (jj),  (kk),  (11)  &  (mm)  to 
read  as  follows: 
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under  emergency  or  extraordinary 
conditions. 

There  would  be  no  requirements  for 
facility  clearance  or  submittal  of  an 
information  protection  plan  as  are 
contained  in  10  CFR  Parts  25  and  95. 

Persons,  facilities  and  materials  that 
are  subject  to  the  proposed  rule — The 
proposed  rule  would  apply  to  any 
person  that  possesses  safeguards 
information,  any  applicant  required  by 
NRC  regulations  to  submit  a  physical 
security,  safeguards  contingency  or 
nuclear  material  control  plan,  and  each 
licensee  subject  to  the  physical 
protection  provisions  of  Part  73. 
Included  in  the  latter  would  be: 
— Power  reactors 
— Non-power  reactors 
— Fuel  cycle  facilities  and 
transportation  activities  involving 
special  nuclear  material  of  moderate 
and  low  strategic  significance 

— Fuel  cycle  and  transportation 
activities  involving  formula  quantities  of 
strategic  special  miclear  material  for 
safeguards  information  not  otherwise 
Classified  NSI  or  RD 

— Spent  fuel  shipments  except  for 
routes  and  quantities 

Since  there  are  no  present  NRC 
requirements  for  the  physical  protection 
of  source  or  byproduct  material, 
facilities  that  possess  or  use  these 
materials  exclusively  would  not  be 
subject  to  the  proposed  rule. 

Information  Types  Not  Included^ 
Certain  types  of  information,  even 
though  possibly  regarded  as  safeguards 
information,  would  not  fall  within  the 
scope  of  the  proposed  rule.  Most  notably 
are  studies,  reports  and  analyses 
conducted  by  or  on  behalf  of  the 
Commission,  hcensees  or  applicants 
which  concern  the  safeguarding  of 
nuclear  materials  or  facilities. 
Information  not  covered  by  the  rule 
includes: 

1.  Documents,  drawings  or  reports 
submitted  by  applicants  or  licensees,  or 
produced  by  the  staff,  in  response  to  the 
environmental  and  safety  requirements 
contained  in  10  CFR  Parts  50,  51,  70,  and 

71. 

2.  Generic  safeguards  studies,  reports 
or  analysis  whether  or  not  produced  by 
or  for  the  Commission  or  a  licensee. 

3.  Routes  and  quantities  for  spend  fuel 
shipments. 

4.  Guard  training  and  qualification 

plans. 

5.  Information  concerning  licensee 
control  and  accounting  procedure,  or 
inventory  differences  (not  otherwise 
classified  as  NSI  or  RD)  for  special 
nuclear  material,  or  source  material  and 
byproduct  material. 

6.  Any  information  already  in  the 
public  domain  including  commercial 


safeguards  equipment  specifications, 
catalogues  and  equipment  buying  data. 

Freedom  of  Information  Act 
Considerations  (FOIA)—Seci\on  147,  in 
the  introductory  paragraph,  provides 
that  the  Commission's  exercise  of  the 
new  authority  contained  in  the  section 
be  made  "subject  to  subsection  (b)(3)  of 
section  552  of  title  5  of  the  United  States 
Code"  (FOIA).  The  Joint  Explanatory 
Statement  of  the  Committee  on 
Conference  in  regard  to  this  provision, 
contains  the  following: 

"This  express  reference  to  the 
Freedom  of  Information  Act  is  intended 
to  make  it  clear  that  the  compromise 
provision  is  a  specific  statutory 
exemption  from  the  FOIA,  as  provided 
for  in  Section  5  U.S.C.  552(b)(3),  and 
meets  all  the  requirements  for  a 
statutory  exemption  under  that  section". 

Implementing  procedures  in  response 
to  FOIA  requirements  are  contained  in 
10  CFR  Part  9,  Subpart  A.  No  change  to 
Part  9  is  considered  to  be  necessary  and 
none  are  proposed. 

While  material  control  and  accounting 
records  and  information  (other  than 
LEID)  would  not  be  identified  as 
Safeguards  Information  and  accordingly 
would  not  be  entitled  to  the  special 
protections  provided  for  that 
information  under  Section  147,  the 
Commission  staff  proposes  that  the 
Commission  continue  to  designate  such 
information  as  commercial  or  financial 
information  under  2.790(d)(1).  The  effect 
of  revising  2.790(d)(1)  as  proposed  will 
be  to  continue  a  basis  for  withholding 
this  material  control  and  accounting 
information  from  public  release 
pursuant  to  10  CFR  9.5(a)(4),  (Exemption 
4  of  the  FOIA),  and  to  avoid  requiring 
individual  determinations  of  whether 
the  information  qualifies  for  withholding 
bases  on  the  standard  for  proprietary 
information.  Because  the  staff  believes 
material  control  and  accounting 
information  consistently  contains 
matters  entitled  to  some  measure  of 
protection,  it  recommends  use  of 
2.790(d)(1).  Public  comment  is 
particularly  requested  on  the  proposed 
action  regarding  2.790(d)(1). 

Agency  Proceedings 

The  Authorization  Act  also  amended 
Section  181  of  the  Atomic  Energy  Act  of 
1954  by  extending  the  requirements  of 
this  Section  to  safeguards  information 
protected  under  the  authority  of  Section 
147.  As  amended.  Section  181  requires 
that  the  Commission,  in  the  case  of 
agency  proceedings,  provide  by 
regulation  procedures  that  will 
effectively  safeguard  and  prevent 
disclosure  of  Restricted  Data,  defense 
information  or  safeguards  information  to 
authorized  persons  with  minimum 


impairment  of  the  procedural  rights 
which  would  be  available  if  Restricted 
Data,  defense  information  or  safeguards 
information  were  not  involved.  As 
regards  to  safeguards  information,  basic 
regulations,  as  set  forth  in  10  CFR  2.744, 
"Production  of  NRC  records  and 
documents"  and  10  CFR  2.790  "Public 
inspections,  exemption,  requests  for 
withholding"  are  already  in  effect. 
(Restricted  Data  and  National  Security 
Information  are  covered  in  Subpart  I  of 
Part  2— Special  Procedures  Applicable 
to  Adjudiciary  Proceedings  Involving 
Restricted  Data  or  National  Security 
Information.) 

In  addition  to  the  regulations  already 
in  place,  the  staff  proposes  to  amend  10 
CFR  2.744  to  add  a  provision  giving 
presiding  officers  the  authority  to  issue 
appropriate  protective  orders  whenever 
protected  Safeguards  Information  is 
required  in  an  adjudicatory  hearing. 
Because  no  clearances  are  required  for 
access  to  Safeguards  Information  under 
Section  147,  the  staff  believes  it  to  be 
unnecessary  to  include  such  information 
in  Subpart  I  of  Part  2. 

The  promulgation  of  these 
amendments  would  not  result  in  any 
activity  that  affects  the  environment. 
Accordingly,  The  Commission  has 
deterimined  under  the  National 
Environmental  Quality  guidelines  and 
the  criteria  of  10  CFR  51.5(d)  that  neither 
an  environmental  impact  statement  nor 
environmental  impact  appraisal  to 
support  a  negative  declaration  for  the 
proposed  amendments  to  Title  10  is 
required. 

The  NRC  estimated  the  cost  of  these 
amendments  to  the  licensed  industry 
and  the  various  states  that  would  be 
required  to  protect  the  spent  fuel 
shipping  notices  against  unauthorized 
disclosure.  Accordingly  to  these 
estimates  the  initial  costs  of  storage 
container  procurement  and  document 
marking  would  be  about  $100,000  and 
$250,000  respectively.  Annual  recurring 
costs  for  document  processing  and 
control  would  be  about  $300,000. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  1974,  as  amended, 
and  Sections  552  and  553  of  Title  5  of  the 
United  States  Code,  notice  is  hereby 
given  that  adoption  of  the  following 
amendments  to  Title  10,  Chapter  L  Code 
of  Federal  Regulations,  Parts,  2,  50,  70, 
and  73.  is  contemplated. 

PART  2-RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  Section  2.744  is  amended  by  adding 
a  new  paragraph  (e)  to  read  -as  follows: 
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drawer  of  door;  (3)  A  bank  safe-deposit 
box;  and  (4)  Other  repositories  which  in 
the  judgment  of  the  NRC,  would  provide 
comparable  physical  protection. 

9.  A  new  §  73.21  is  added  to  read  as 
follows: 


who  do  not  have  a  need-to-know  or  are 
otherwise  not  authorized  access  in 
accordance  with  this  section. 

(2)  While  unattended  or  not  in  actual 
use,  Safeguards  Information  shall  be 
stored  in  a  locked  security  storage 


(g)  External  Transmission  of 
Documents  and  Material — (1) 
Documents  containing  Safeguards 
Information,  when  transmitted  outside 
an  authorized  place  of  use  or  storage, 
shall  be  enclosed  in  two  sealed 


T-n.-  :_ 
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§  2.744    Production  of  NRC  records  and 
documents. 

*        •        «        *        * 

(e)  In  the  case  of  requested  documents 
and  records  (including  Safeguards 
Information  referred  to  in  sections  147 
and  181  of  the  Atomic  Energy  Act.  as 
amended]  exempt  from  disclosure  under 
§  2.790  of  this  Part,  but  whose  disclosure 
is  found  by  the  presiding  officer  to  be 
necessary  to  a  proper  decision  in  the 
proceeding,  any  order  to  the  Executive 
Director  for  Operations  to  produce  the 
document  or  records  (or  any  other  order 
issued  ordering  production  of  the 
document  or  record)  may  contain  such 
protective  terms  and  conditions 
(including  affidavits  of  non-disclosure) 
as  may  be  necessary  and  appropriate  to 
limit  the  disclosure  to  parties  in  the 
proceeding,  to  interested  States  and 
other  governmental  entities  participating 
pursuant  to  §  2.715(c)  of  this  Part,  and  to 
their  qualified  witnesses  and  counsel. 
When  Safeguards  Information  protected 
from  disclosure  under  section  147  of  the 
Atomic  Energy  Act,  as  amended,  is 
received  and  possessed  by  a  party  other 
than  the  Commission  staff,  it  shall  also 
be  protected  according  to  the 
requirements  of  §  73.21  of  Part  73  of  this 
Chapter.  The  presiding  officer  may  also 
prescribe  such  additional  procedures  as 
will  effectively  safeguard  and  prevent 
disclosure  of  Safeguards  Information  to 
unauthorized  persons  with  minimum 
impairment  of  the  procedural  rights 
which  would  be  available  if  Safeguards 
Information  were  not  involved.  In 
addition  to  any  other  sanction  that  may 
be  imposed  by  the  presiding  officer  for 
violation  of  an  order  issued  pursuant  to 
this  paragraph,  violation  of  an  order 
pertaining  to  the  disclosure  of 
Safeguards  Information  protected  from 
disclosure  under  section  147  of  the 
Atomic  Energy  Act,  as  amended,  may  be 
subject  to  a  civil  penalty  imposed 
pursuant  to  §  2.205  of  this  Part. 

2.  Section  2.790  is  amended  by 
revising  paragraph  (d)(1)  as  follows: 

§  2.790    Public  Inspections,  exemptions, 
requests  for  withholding. 

***** 

(d)(1)  Correspondence  and  reports  to 
or  from  the  NRC  which  contain 
information  or  records  concerning  a 
licensee's  or  applicant's  material  control 
and  accounting  program  for  special 
material. 


PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

3.  Section  50.34  is  amended  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 


§  50.34    Contents  of  applications;  technical 
Information. 

***** 

(e)  Each  applicant  who  prepares  a 
physical  security  plan  or  safeguards 
contingency  plan  pursuant  to  this 
section,  shall  protect  the  plan  and  other 
related  Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  of  §  73.21  and 
Appendix  E  to  Part  73  of  this  chapter. 

4.  Section  50.54  is  amended  by  adding 
a  new  paragraph  (v)  to  read  as  follows: 

§  50.54    Conditions  of  licenses. 

***** 

(v)  Each  licensee  subject  to  the 
requirements  of  this  section  shall  ensure 
that  physical  security  and  safeguards 
contingency  plans  and  other  related 
Safeguards  Information  are  protected 
against  unauthorized  diclosure  in 
accordance  with  the  requirements  of 
§  73.21  and  Appendix  E  to  Part  73  of  this 
chapter. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

5.  Section  70.22  is  amended  by  adding 
a  new  paragraph  (1)  after  paragraph  (k) 
to  read  as  follows: 

§  70.22    Contents  of  applications. 

***** 

(1)  Each  applicant  who  prepares  a 
physical  security  or  safeguards 
contingency  plan  shall  protect  such 
plans  and  other  related  Safeguards 
Information  against  unauthorized 
disclosure  in  accordance  with  the 
requirements  of  §  73.21  and  Appendix  E 
to  Part  73  of  this  chapter. 

6.  Section  70.32  is  amended  by  adding 
a  new  paragraph  (j)  to  read  as  follows: 

§  70.32    Conditions  of  licenses. 

***** 

(j)  Each  licensee  subject  to  the 
requirements  of  this  section  shall  ensure 
that  physical  security  and  safeguards 
contingency  plans  and  other  related 
Safeguards  Information  are  protected 
against  unauthorized  disclosure  in 
accordance  with  the  requirements  of 
§  73.21  and  Appendix  E  to  Part  73  of  this 
chapter. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

7.  Section  73.1(b)  is  amended  by 
adding  a  new  paragraph  (7)  to  read  as 
follows: 

§73.1    Purpose  and  scope. 
***** 

(b)  *  *  * 

(7)  This  part  prescribes  requirements 
for  the  protection  of  Safeguards 
Information  in  the  hands  of  any  person. 


whether  or  not  a  licensee  of  the 
Commission,  who  produces,  receives,  or 
acquires  Safeguards  Information. 

8.  Section  73.2  is  amended  by  adding 
new  paragraphs  (jj),  (kk),  (11)  &  (mm)  to 
read  as  follows: 

§  73.2    Definitions 

***** 

(jj)  "Safeguards  Information"  means 
information  not  otherwise  classified  as 
National  Security  Information  or 
Restricted  Data  which  specifically 
identifies  a  licensee's  or  applicant's 
detailed,  (1)  security  measures  for  the 
physical  protection  of  special  nuclear 
material,  (2)  security  measures  for  the 
physical  protection  and  location  of 
certain  plant  equipment  vital  to  the 
safety  of  production  or  utilization 
facihties,  or  (3)  limits  of  error  associated 
with  inventory  differences  (LEID)  for 
special  nuclear  material. 

(kk)  "Need-To-Know"  means  a 
determination  by  a  person  having 
responsibility  for  protecting  Safeguards 
Information  that  a  proposed  recipients's 
access  to  Safeguards  Information  is 
necessary  in  the  performance  of  official, 
contractual,  or  licensee  duties  of 
employment. 

(11)  "Person"  means  (1)  any  individual, 
corporation,  partnership,  firm, 
association,  firm,  association,  trust, 
estate,  public  or  private  institution, 
group,  government  agency  other  than  the 
Commission  or  the  Department  of 
Energy  (DOE),  (except  that  the  DOE 
shall  be  considered  a  person  to  the 
extent  that  its  facihties  are  subject  to 
the  licensing  and  related  regulatory 
authority  of  the  Commission  pursuant  to 
Section  202  of  the  Energy 
Reorganization  Act  of  1974  and  Sections 
104, 105,  and  202  of  the  Energy 
Reorganization  Act  of  1974  and  Sections 
104, 105,  and  202  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978), 
any  state  or  poHtical  subdivision  of 
state,  or  any  political  subdivision  of  any 
government  or  nation,  or  other  entity; 
and  (2)  any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

(mm)  "Security  Storage  Container" 
includes  any  of  the  following 
repositories:  (1)  A  steel  filing  cabinet 
equipped  with  a  steel  locking  bar  and  a 
3  position,  changeable  combination, 
GSA  approved  padlock,  for  storage  in  a 
building  located  within  a  protected  or 
controlled  access  area;  (2)  A  security 
filing  cabinet  that  bears  a  Test 
Certification  Label  on  the  side  of  the 
locking  drawer,  inside  wall  adjacent  to 
the  locking  drawer,  or  interior  door 
plate,  and  is  marked,  "General  Services 
Administration  Approved  Security 
Container"  on  the  exterior  of  the  top 
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punished  by  fine  or  imprisonment  or 
both,  as  provided  by  law. 

11.  A  new  Appendix  E  to  Part  73  is 
added  to  read  as  follows: 

Appendix  E  to  Part  73 — Protection  of 
.Safeguards  Infnrmatinn 


(2)  Schedules  and  itineraries  for  specific 
shipments. '  ^ 

(3)  Details  of  vehicle  immobilization 
features,  intrusion  alarm  devices,  and 
communications  systems. 

(4)  Arrangements  with  and  capabilities  of 
local  nolice  resoonse  forces,  and  locations  of 
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drawer  of  door;  (3)  A  bank  safe-deposit 
box;  and  (4)  Other  repositories  which  in 
the  judgment  of  the  NRC,  would  provide 
comparable  physical  protection. 

9.  A  new  §  73.21  is  added  to  read  as 
follows: 

§  73.21     Requirements  for  the  protection  of 
safeguards  information. 

(a)  General  Performance 
Requirement — Each  licensee  subject  to 
the  provisions  of  §§  73.20,  73.25,  73.26, 
73.37.  73.40.  73,45,  73.46,  73.50,  73.55, 
73.60.  or  73.67,  and  each  person  who 
produces,  receives,  or  acquires 
Safeguards  Information  shall  ensure  that 
Safeguards  Information  is  protected 
against  unauthorized  disclosure.  To 
meet  this  general  performance 
requirement,  licensees  and  persons 
subject  to  this  section  ^hall  establish 
and  maintain  an  information  protection 
system  that  includes  the  measures 
specified  in  paragraphs  (b)  through  (i)  of 
this  section. 

(b)  Information  to  be  Protected — The 
specific  types  of  information, 
documents,  and  reports  that  shall  be 
protected  are  set  forth  in  Appendix  E  of 
this  Part. 

(c)  Access  to  Safeguards 
Information — (1)  Except  as  the 
Commission  may  otherwise  authorize, 
no  person  may  have  access  to 
Safeguards  Information  unless  the 
person  has  an  established  "need-to- 
know"  for  the  information  and  is: 

(i)  An  employee,  agent,  or  contractor 
of  an  applicant,  a  licensee,  the 
Commission,  or  the  United  States 
Government, 

(ii)  A  member  of  a  duly  authorized 
committee  of  the  Congress, 

(iii)  The  Governor  of  a  State  or 
designated  representative, 

(iv)  A  representative  of  the 
International  Atomic  Energy  Agency 
(IAEA)  engaged  in  activities  associated 
with  the  U.S./IAEA  Safeguards 
Agreement  who  has  been  certified  by 
the  NRC, 

(v)  A  member  of  a  state  or  local  law 
enforcement  authority  that  is 
responsible  for  responding  to  requests 
for  assistance  during  safeguards 
emergencies,  or 

(vi)  A  person  to  whom  disclosure  is 
ordered  pursuant  to  §  2.744  of  Part  2  of 
this  chapter. 

(2)  Except  as  the  Commission  may 
otherwise  authorize,  no  person  may 
disclose  Safeguards  Information  to  any 
other  person  except  as  set  forth  in 
paragraph  (c)(1)  of  this  section. 

(d)  Protection  While  in  Use  or 
Storage — (1)  While  in  use,  matter 
containing  Safeguards  Information  shall 
be  under  the  control  of  an  authorized 
individual  to  preclude  access  by  persons 


who  do  not  have  a  need-to-know  or  are 
otherwise  not  authorized  access  in 
accordance  with  this  section. 

(2)  While  unattended  or  not  in  actual 
use.  Safeguards  Information  shall  be 
stored  in  a  locked  security  storage 
container  within  a  locked  room  or 
building.  Knowledge  of  lock 
combinations  protecting  Safeguards 
Information  shall  be  limited  to  a 
minimum  number  of  personnel  for 
operating  purposes  who  have  a  "need- 
to-know"  and  are  otherwise  authorized 
access  to  Safeguards  Information  in 
accordance  with  the  provisions  of  this 
section. 

(e)  Preparation  and  Marketing  of 
Documents — (1)  Each  document  that 
contains  Safeguards  Information  as 
defined  in  Appendix  E  of  this  part  shall 
contain  on  the  face  of  the  document  (i) 
the  name,  title,  and  organization  of  the 
individual  authorized  to  make  a 
Safeguards  Information  determination, 
and  who  has  determined  that  the 
document  contains  Safeguards 
Information,  (ii)  the  date  the  document 
was  originated  or  the  determination 
made,  and  (iii)  an  indication  that  the 
document  contains  Safeguards 
Information.  Each  page  shall  be  marked 
in  a  conspicuous  fashion  at  the  top  and 
bottom  with  the  legend  SAFEGUARDS 
INFORMATION. 

(2)  If  the  document  contains  any  form 
of  Restricted  Data  or  National  Security 
Information,  it  shall  also  be  marked  in 
accordance  with  the  provisions  of  10 
CFR  Part  95. 

(3)  Transmittal  letters  or  memoranda 
which  do  not  in  themselves  contain 
Safeguards  Information  shall  be  marked 
to  indicate  that  attachments  or 
enclosures  contain  Safeguards 
Information. 

(4)  In  addition  to  the  information 
required  on  the  face  of  the  document, 
each  item  of  correspondence  to  and 
from  the  NRC  that  contains  Safeguards 
Information  shall,  by  marking  or  other 
means,  clearly  indicate  which  portions 
(e.g.,  paragraphs  or  pages)  contain 
Safeguards  Information  and  which  do 
not.  (Portion  marking  is  not  required  for 
the  specific  items  of  information  set 
forth  in  Appendix  E  other  than 
correspondence  to  and  from  the  NRC. 

(f)  Reproduction  and  Destruction  of 
Matter  Containing  Safeguards 
Information — (1)  Safeguards  Information 
may  be  reproduced  to  the  minimum 
extent  necessary  consistent  with  need 
without  permission  of  the  originator. 

(2)  Documents  containing  Safeguards 
Information  may  be  destroyed  by 
burning,  pulping  or  other  methods  that 
assure  complete  destruction  of  the 
information  they  contain. 


(g)  External  Transmission  of 
Documents  and  Material — (1) 
Documents  containing  Safeguards 
Information,  when  transmitted  outside 
an  authorized  place  of  use  or  storage, 
shall  be  enclosed  in  two  sealed 
envelopes  or  wrappers.  The  inner 
envelope  or  wrapper  shall  contain  the 
name  and  address  of  the  intended 
recipient,  be  marked  both  sides,  top  and 
bottom  with  the  words  SAFEGUARDS 
INFORMATION.  The  outer  envelope  or 
wrapper  shall  contain  the  intended 
recipient's  name  and  address  with  no 
indication  that  the  document  inside 
contains  Safeguards  Information. 

(2)  Safeguards  Information  may  be 
transported  by  messenger-courier,  or 
United  States  first  class,  registered, 
express,  or  certified  mail. 

(3)  Safeguards  Information  shall  not 
be  transmitted  by  unprotected 
telecommunications  circuits  (including 
facsimile)  except  under  emergency  or 
extraordinary  conditions. 

(h)  Use  of  Automatic  Data  Processing 
(ADP)  Systems — Safeguards  Information 
may  be  processed  or  produced  on  an 
ADP  system  provided  that  the  system  is 
self-contained  within  the  licensee's 
facility  and  requires  the  use  of  an  access 
code,  or  has  been  approved  for  security 
by  the  l^C. 

(i)  Removal  from  Safeguards 
Information  Category — Documents 
originally  containing  Safeguards 
Information  shall  be  removed  from  the 
Safeguards  Information  category 
whenever  the  information  no  longer 
meets  the  criteria  contained  in  this 
section  and  Appendix  E  of  this  part. 

10.  Section  73.80  is  amended  by 
adding  a  reference  to  Section  147  of  the 
Atomic  Energy  Act  of  1954  as  amended, 
as  follows: 

§73.80    Violations. 

An  injunction  or  other  court  order 
may  be  obtained  prohibiting  any 
violation  of  any  provision  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  Title 
II  of  the  Energy  Reorganization  Act  of 
1974,  or  any  regulation  or  order  issued 
thereunder.  A  court  order  may  be 
obtained  for  the  payment  of  a  civil 
penalty  imposed  pursuant  to  section  234 
of  the  Act  for  violation  of  section  53.  57, 
62,  81,  82, 101. 103, 104. 107, 109,  or  181  of 
the  Act,  or  section  206  of  the  Energy 
Reorganization  Act  of  1974,  or  any  rule, 
regulation,  or  order  issued  thereunder, 
or  any  term,  condition,  or  limitation  of 
any  license  issued  thereunder,  or  for  any 
violation  for  which  a  hcense  may  be 
revoked  under  section  186  of  the  Act. 
Any  person  who  willfully  violates  any 
provision  of  the  Act  or  any  regulation  or 
order  issued  thereunder  may  be  guilty  of 
a  crime  and.  upon  conviction,  may  be 
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regarding  the  meeting  should  also 
contact  Mr.  Taboada. 

(5  U.S.C.  552(a)) 

Dated  at  Bethesda,  Md.,  this  18th  day  of 
December  1980. 

Fnr  t>ip  Niirlpnr  Rpoiilatorv  Commission. 


radioactive  half-life  of  one  year  or  more 
in  quantities  in  excess  of  100,000  Curies, 
shall  be  required  to  design  the  facility  in 
such  a  manner  that  the  nuclear  products 
cannot  be  released  to  the  atmosphere  by 
the  use  of  a  nuclear  weapon  with  an 


regulatory  process,  as  the  staff  points  out,  we 
have  implemented  the  statutory  requiremenlB 
regarding  the  "common  defense  and  security" 
and  the  "health  and  safety  of  the  public"  in 
Commission  regulations  applicable  to  nuclear 
reactors,  particularly  Parts  20,  50,  70  and  100, 
and  have  furnished  additional  guidance  in 
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punished  by  fine  or  imprisonment  or 
both,  as  provided  by  law. 

11.  A  new  Appendix  E  to  Part  73  is 
added  to  read  as  follows: 

Appendix  E  to  Part  73 — Protection  of 
Safeguards  Information 

Introduction:  This  appendix  defines  the 
specific  type  of  information  and  documents 
that  are  subject  to  the  information  protection 
requirements  of  §  73.21. 

Appendix  E 

I.  The  following  items  shall  be  considered 
Safeguards  Information. 

A.  Physical  Protection  at  Fixed  Sites 

Information  not  otherwise  Classified  as 
Restricted  Data  or  National  Security 
Information  relating  to  the  protection  of  (i) 
power  and  non-power  reactors,  (ii)  facilities 
that  possess  special  nuclear  material  of 
moderate  and  low  strategic  sigificance.  and 
(iii)  facilities  that  possess  formula  quantities 
of  strategic  special  nuclear  material. 
Specifically: 

(1)  The  composite  physical  security  plan 
for  the  nuclear  facility  or  site. 

(2)  Site  specific  "as  built"  drawings, 
diagrams,  sketches,  or  maps  showing  the 
identity,  barrier  construction,  internal  layout. 
and  location  of  facility  safeguards  features 
including  alarm  stations,  guard  posts, 
defensive  positions,  and  patrol  routes. 

(3)  As  installed  details  of  alarm  s>%tem 
layouts  showing  location  of  instrusion 
detection  devices,  alarm  assessment 
equipment,  system  wiring,  normal  and 
emergency  power  sources,  and  duress 
alarms. 

(4)  Written  orders  and  procedures  for 
guards  and  other  security  personnel,  duress 
codes,  and  patrol  schedules. 

(5)  Details  of  the  on-site  and  off-site 
communications  systems. 

(6)  Lock  combination  and  mechanical  key 
design. 

(7)  Plant  specific  composite  listings  and 
locations  of  vital  safety-related  equipment  at 
production  or  utilization  facilities  as 
contained  in  physical  security  plans, 
safeguards  contingency  plans  and  plant 
specific  safeguards  analyses. 

(8)  The  composite  safeguards  contingency 
plan  for  the  facility  or  site. 

(9)  Response  plans  to  specific  threats 
detailing  size,  disposition,  response  times, 
and  armament  of  responding  forces. 

(10)  Size,  armament,  and  disposition  of  on- 
site  reserve  forces. 

(11)  Size,  identity,  armament,  and  response 
times  of  off-site  response  forces. 

B.  Physical  Protection  In  Transit 

Information  not  otherwise  classified  as 
Restricted  Data  or  National  Security 
Information  relative  to  the  protection  of 
shipments  of  (i)  spent  fuel,  (ii)  special  nuclear 
material  of  moderate  and  low  strategic 
significance,  and  (iii)  formula  quantities  of 
strategic  special  nuclear  material. 
Specifically: 

(1)  The  composite  transportation  physical 
security  plan. 


(2)  Schedules  and  itineraries  for  specific 
shipments.' '' 

(3)  Details  of  vehicle  immobilization 
features,  intrusion  alarm  devices,  and 
communications  systems. 

(4)  Arrangements  with  and  capabilities  of 
local  police  response  forces,  and  locations  of 
safe  havens. 

(5)  Details  regarding  limitations  of  radio- 
telephone communications. 

(6)  Procedures  for  response  to  safeguards 
emergencies. 

C.  Limits  of  Error  of  inventory  Differences 

Information  not  otherwise  classified  as 
Restricted  Data  or  National  Security 
Information  relating  to  calculated  limits  of 
error  associated  with  inventory  differences 
(LEID)  at  facilities  that  possess  one  effective 
kilogram  or  more  of  special  nuclear  material. 

D.  Inspections,  A  udits  &  Evaluations 

Information  not  otherwise  classified  as 
National  Security  Information  or  Restricted 
Data  relating  to  safeguards  inspections  and 
reports.  Specifically: 

(1)  Portions  of  safeguards  inspection 
reports,  evaluations,  audits,  or  investigations 
that  contain  details  of  a  licensee's  or 
applicant's  physical  security  system  or  that 
disclose  uncorrected  defects,  weaknesses,  or 
vulnerabilities  in  the  system.' 

(2)  Portions  of  safeguards  inspection 
reportj,  evaluations,  audits,  or  investigations 
that  contain  limits  of  error  associated  with 
inventory  differences  (LEID),  or  that  disclose 
uncorrected  defects  or  weaknesses  in  a 
licensee's  accounting  system  that  could 
directly  affect  the  I^ID.' 

E.  Correspondence  To  and  From  the  NEC 

Portions  of  correspondence  to  and  from  the 
NRC  insofar  as  they  contain  Safeguards 
Information  specifically  defined  in  paragraph 
A  through  D  of  this  Appendix. 
(Sees.  53.  147,  161b,  161i,  161o,  181,  Pub.  L.  83- 
703  as  amended,  68  Stat.  930,  948,  949,  953; 
Sec.  201.  Pub.  L.  93-438,  88  Stat.  1242-1243, 
Sec.  207  Pub.  L.  96-295.  94  Stat.  780  (42  U.S.C. 
2073,2201,  2231,  5841)). 

Dated  at  Washington,  D.C.  this  19th  day  of 
December  1980. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 

[FR  Doc.  80-WMI2  filed  12-24-80;  8:45flm| 
BILLING  CODE  7S900-01-M 


'Routes  and  quantities  for  shipments  of  spent  fuel 
are  not  wiltiheld  from  public  disclosure.  Schedules 
for  spent  fuel  shipments  may  be  released  10  days 
after  the  last  shipment  of  a  current  series, 
(Reference  i73.371e)(3)l. 

'Schedules  and  itineraries  for  shipments  other 
than  those  involving  spent  fuel  or  formula  quantities 
of  strategic  special  nuclear  material  may  be 
released  if  it  becomes  necessary  to  disclose  such 
information  to  common  carriers  or  other  persons  not 
subject  to  the  general  license  provisions  of  10  CFR 
70.20(a). 


10  CFR  Part  50 

Codes  and  Standards;  Public  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Nuclear  Regulatory 

Commission  will  conduct  a  public 

meeting  to  discuss  its  regulation  "Codes 

and  Standards,"  which  was  last 

amended  in  the  Federal  Register  (44  FR 

57911)  on  October  9. 1979. 

DATE:  The  meeting  will  be  held  on 

Friday,  January  30, 1981,  from  9:00  to 

4:00  p.m. 

ADDRESS:  The  meeting  will  be  held  at 

the  Commission's  Offices  at  7920 

Norfolk  Avenue,  Bethesda,  Maryland, 

Conference  Room  P  114/118. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Taboada,  Office  of  Standards 

Development,  U.S.  Nuclear  Regulatory 

Commission,  Washington,  D.C.  20555, 

301^43-5997. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  intended  to  provide  an 
opportunity  for  NRC  staff  and  other 
interested  parties  to  discuss  comments, 
questions,  and  suggestions  on  Section 
50.55a,  Codes  and  Standards,  of  the 
Commissions  regulations  and  problems 
developed  during  its  implementation. 
Potential  subjects  for  discussion  include: 

1,  Expanding  references  to  Section  III 
of  the  ASME  Boiler  and  Pressure  Vessel 
Code  to  include  Subsection  NC  "Class  2 
Components,"  Subsection  ND,  "Class  3 
Components,"  and  Subsection  NE, 
"Class  MC  Components"; 

2,  Reorganizing  paragraphs  for  easier 
location  of  specific  provisions  and 
rewording  the  regulation  to  make  it 
easier  to  understand; 

3,  Changes  to  mitigate  implementation 
problems  which  have  been  experienced 
during  application  of  the  regulation. 

Written  comments  may  be  submitted 
to  the  Commission  staff  at  the  meeting 
or  at  any  time  to  the  Secretary  of  the 
Commission,  U.S,  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Service 
Branch. 

Interested  persons  are  invited  to 
attend  and  ask  questions  or  present  oral 
or  written  statements  on  the  regulation 
and  the  specific  areas  being  considered 
for  modification.  Any  person  who 
intends  to  make  an  oral  statement 
should  notify  Mr.  A.  Taboada,  Office  of 
Standards  Development,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C,  20555,  Telephone  301-443-5997  by 
January  15, 1981.  It  is  expected  that  oral 
statements  will  be  limited  to  10  minutes. 
Persons  desiring  additional  information 
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of  the  facility  could  also  serve  a  useful 
purpose  in  the  latter  regard.  One  factor 


common  defense  and  security"  and  "the 
public  health  and  safety."  The  Commission 


United  States.  The  basic. argument 
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regarding  the  meeting  should  also 
contact  Mr.  Taboada. 

(5  U.S.C.  552(a)} 

Dated  at  Bethesda,  Md„  this  18th  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Ray  G.  Smith, 

Acting  Director,  Office  of  Standards 
Development. 

|FR  Doc.  80-40410  Filed  lZ-24-80:  8:45  am] 
BILUNO  CODE  7590-01-M 


10  CFR  Part  50 

Domestic  Licensing  of  Production  and 
UtiHzation  Facliities 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  a  petition  for 

rulemaking^ 

SUMMARY:  Notice  is  hereby  given  that  a 
petition  for  rulemaking  filed  by  Mr. 
William  K.  Watson  by  letter  dated 
January  6. 1980,  with  the  Nuclear 
Regulatory  Commission  is  denied.  This 
petition,  which  was  assigned  Docket 
Number  PRM-50-26,  requested  that  the 
Commission  amend  10  CFR  Part  50, 
"Domestic  Licensing  of  Production  and 
Utilization  Facilities."  The  proposed 
amendment  would  have  provided  that 
an  applicant  for  a  license  for  a  facility 
that  stored  certain  quantities  of  nuclear 
products  be  required  to  design  the 
facility  to  protect  against  release  to  the 
atmosphere  of  these  products  in  the 
event  the  facility  were  attacked  by  use 
of  nuclear  weapons  detonated  at  ground 
level  with  a  yield  of  up  to  5  megatons. 
FOR  FURTHER  INFORMATION  CONTACr. 
James  A.  Prell,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
(301-443-5904). 

SUPPLEMENTARY  INFORMATION!  The 
Nuclear  Regulatory  Commission  (NRC) 
has  denied  a  petition  for  rulemaking 
submitted  by  letter  dated  January  6, 
1980,  from  William  K.  Watson,  5409 
Denver  Avenue  South,  Seattle, 
Washington  98108.  A  notice  of  filing  of 
petition.  Docket  No.  PRM-50-26,  was 
published  in  the  Federal  Register  on 
February  15, 1980  [45  FR  10360). 
Interested  persons  were  invited  to 
submit  written  comments  or  suggestions 
on  the  petition. 

Mr.  Watson  petitioned  the 
Commission  to  revise  the  language  of  10 
CFR  Part  50.13  to  read  as  follows: 

"An  applicant  for  a  license  to 
construct  a  production  or  utilization 
facility,  or  for  an  amendment  to  such 
license,  wherein  it  is  contemplated  there 
will  be  stored  anywhere  within  the 
facility  nuclear  products  with  a 


radioactive  half-life  of  one  year  or  more 
in  quantities  in  excess  of  100,000  Curies, 
shall  be  required  to  design  the  facility  in 
such  a  maimer  that  the  nuclear  products 
carmot  be  released  to  the  atmosphere  by 
the  use  of  a  nuclear  weapon  with  an 
equivalent  yield  of  less  than  five  (5) 
megatons  which  is  detonated  at  ground 
level  at  the  geographical  location  of  any 
structures  at  the  facility  which  contain 
the  aforesaid  quantities  of  radioactive 
material." 

The  petitioner  alleges  that  nuclear- 
armed  cruise  missiles  are  now  able, 
with  reasonable  probability,  to  directly 
impact  a  building,  pond,  or  storage  tank 
and  disseminate  their  contents  over  a 
wide  region.  In  support  of  his 
contentions,  the  petitioner  references 
two  articles  written  by  C.  V.  Chester 
and  R.  O.  Chester  of  Oak  Ridge  National 
Laboratory.  Both  articles  appeared  in  a 
magazine  entitled  "Nuclear  Application 
and  Technology."  The  first,  "Civil 
Defense  Implications  of  A  Pressurized 
Water  Reactor  In  A  Thermonuclear 
Target  Area,"  was  published  in  the 
December  9, 1970,  issue  while  the 
second.  "Civil  Defense  Implications  Of 
An  LMFBR  In  A  Thermonuclear  Target 
Area."  was  published  in  the  March  1974 
issue.  These  articles  indicate  that  a 
direct  hit  by  nuclear  weapons  in  the  20- 
to  100-kiloton  range  could  smash  the 
reactor  contaiimient  vessel  and  disperse 
its  contents  over  a  large  area. 

The  basic  question  inherent  in  the 
petition  is:  "Should  the  Nuclear 
Regulatory  Commission,  in  licensing  the 
construction  of  nuclear  facilities  for 
peaceful  civilian  use,  take  into  account 
and  require  effective  protection  against 
the  possibility  of  attack  by  enemies  of 
the  United  States?"  This  question  has 
been  previously  addressed  in  a  decision 
by  the  Atomic  Energy  Commission  in 
Florida  Power  and  Light  Company 
(Turkey  Point  Nuclear  Generating  Units 
No.  3  and  No.  4)  4  AEC  9  (1967).  That 
decision  was  later  upheld  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Colubmia  Circuit  in  Siegel  vs.  Atomis 
Energy  Commission,  400  F.2d  778  (1968). 

In  its  opinion  the  Atomic  Energy 
Commission  discussed  the  meaning  of 
the  statutory  terms  "common  defense 
and  security"  and  "health  and  safety  of 
the  public"  in  the  following  maimer: 

We  think  it  plain  from  the  structure  of  the 
Atomic  Energy  Act  and  the  construction 
placed  thereon  by  the  United  States  Supreme 
Court  (Power  Reactor  Development  Co.  v. 
International  Union.  367  U.S.  396, 1961),  that 
responsibility  for  interpreting  and 
implementing  the  Act's  general  standards  has 
been  vested  by  the  Congress  in  the  Atomic 
Energy  Commission  which  is  charged  with 
determining  what  measures  are  required  to 
give  application  to  those  standards.  In  our 


regulatory  process,  as  the  staff  points  out,  we 
have  implemented  the  statutory  requirements 
regarding  the  "common  defense  and  security" 
and  the  "health  and  safety  of  the  pubhc"  in 
Commission  regulations  applicable  to  nuclear 
reactors,  particularly  Parts  20,  50,  70  and  100, 
and  have  furnished  additional  guidance  in 
our  decisions. 

For  a  fuller  understanding  of  the  premises 
unerlying  that  implementation,  one  must 
recall  the  circimistances  at  the  time  of 
enactment  of  the  Atomic  Energy  Act  of  1954 
and  the  issuance  thereafter  of  Commission 
regulations  bearing  on  reactor  licensing. 
Reactor  technology,  although  then  in  the 
process  of  declassification,  was  essentially 
still  classified.  Further,  concern  existed  that 
there  be  sufficient  special  nuclear  material 
for  our  military  needs  and  that  the  material 
used  for  fueling  reactors,  all  of  which  was 
Government-owned,  be  subject  to 
appropriate  safeguards  against  loss  or 
diversion.  While  the  passage  of  time  has  lent 
more  immediacy  to  some  of  these  concerns  as 
contrasted  to  oUiers,  we  have,  in  the  above 
context,  considered  the  common  defense  and 
security  standard  to  refer  principally  to:  the 
safeguarding  of  special  nuclear  material;  the 
absence  of  foreign  control  over  the  applicant: 
the  protection  of  Restricted  Data;  and  the 
availability  of  special  nuclear  material  for 
defense  needs. 

We  have  considered  the  public  health  and 
safety  standard  to  refer  to  the  overall 
qualifications  of  the  applicant  and  the  design 
of  the  facility  to  protect  plant  employees  and 
the  public  against  accidents  and  their 
consequences.  At  the  operating  license  stage 
we  would  also  consider  such  matters  as  the 
execution  of  the  design  of  the  facility  and 
proposed  operating  procedures. 

TTiis  implementation  of  the  subject 
standards  has  been  based  upon  our 
understanding  of  the  intent  of  Congress  as 
expressed  in  the  various  provisions  of  the 
Atomic  Energy  Act  which  pertain  to  the 
licensing  of  reactors  and  of  the  legislative 
concerns  which  gave  rise  to  those  provisions. 
It  bears  emphasis  that — as  is  the  case  with 
the  Act  and  its  legislative  history — neither 
our  regulations  nor  our  decisions  indicate  any 
requirement  that  an  applicant  provide  for 
special  design  features  or  other  measures  for 
the  specific  purpose  of  protection  against  the 
effects  of  enemy  attacks  and  destructive  acts. 

We  believe  that  our  practice  of  excluding 
the  foregoing  from  licensing  consideration  is 
founded  on  compelling  factors.  It  would 
appear  manifest,  as  an  initial  proposition, 
that  the  protection  of  the  United  States 
against  hostile  enemy  acts  is  a  responsibility 
of  the  nation's  defense  establishment  and  of 
the  various  agencies  of  our  Government 
having  internal  security  functions.  The  power 
reactors  which  the  Commission  licenses  are, 
or  course,  equipped  with  numerous  features 
intended  to  assure  the  safety  of  plant 
employees  and  the  public,  as  indicated  by  our 
earlier  summary  description  of  the  proposed 
Turkey  Point  facility.  These  safeguards,  while 
designed  to  protect  against  accidents  and 
their  consequences,  do  not  have  as  their 
specific  purpose  protection  against  effects  of 
enemy  attacks  and  destructive  acts — 
although  the  massive  containment  and  the 
procedures  and  systems  for  rapid  shutdown 
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of  the  facility  could  also  serve  a  useful 
purpose  in  the  latter  regard.  One  factor 
underlying  our  practice  in  this  connection  has 
been  a  recognition  that  reactor  design 
features  to  protect  against  the  full  range  of 
the  modem  arsenal  of  weapons  are  simply 
not  practicable  and  that  the  defense  and 
internal  security  capabilities  of  this  country 
constitute,  of  necessity,  the  basic 
"safeguards"  as  respects  possible  hostile  acts 
by  an  enemy  of  the  United  States. 

The  circumstances  which  compel  our 
recognition  are  not,  of  course,  unique  as 
regards  a  nuclear  facility;  they  apply  also  to 
other  structures  which  play  vital  roles  within 
our  complex  industrial  economy.  The  risk  of 
enemy  attack  or  sabotage  against  such 
structures,  like  the  risk  of  all  other  hostile 
acts  which  might  be  directed  against  this 
country,  is  a  risk  that  is  shared  by  the  nation 
as  a  whole.  This  principle,  we  believe,  is 
rooted  in  our  political  history  and  we  find  no 
Congressional  indication  that  nuclear 
facilities  are  to  be  treated  differently  in  the 
subject  regard. 

Certain  other  considerations  are  equally 
militating  in  our  view.  Assessment  of 
whether,  at  some  time  during  the  life  of  a 
facility,  another  nation  actually  would  use 
force  against  that  particular  facility,  the 
nature  of  such  force  and  whether  that  enemy 
nation  would  be  capable  of  employing  the 
postulated  force  against  our  defense  and 
internal  security  capabilities  are  matters 
which  are  speculative  in  the  extreme. 
Moreover,  examination  into  the  above 
matters,  apart  from  their  extremely 
speculative  nature,  would  involve 
information  singularly  sensitive  from  the 
standpoint  of  both  our  national  defense  and 
our  diplomatic  relations.  These  matters  are 
clearly  not  amenable  to  board  consideration 
and  determination  in  the  licensing  process 
and  we  would  not  propose  to  make  them 
cognizable  issues  in  the  absence  of  a  clear 
Congressional  direction  to  that  end.  (4  AEC 
at  pp.  12-14). 

Shortly  after  denying  Mr,  Siegel's 
contention,  the  Commission  published  in 
effective  form  10  CFR  50,13,  "Attacks 
and  destructive  acts  by  enemies  of  the 
United  States;  and  defense  activities" 
(32  FR  13445).  In  the  statement  of 
consideration,  the  Commission 
reiterated  what  the  common  defense 
and  security  standard  and  the  public 
health  and  safety  standard  meant.  The 
meanings  were  the  same  as  presented  in 
the  Commission's  response  to  the  Siege! 
contention. 

Mr.  Siegel  appealed  the  AEC  decision 
to  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  It 
rendered  a  decision  in  August  1968 
which  upheld  the  Atomic  Energy 
Commission  decision.  In  upholding  the 
Commission's  decision,  the  Court  of 
Appeals  stated: 

We  are  unable  to  find  any  specific 
indication,  within  or  without  the  corners  of 
the  statute,  that  the  Commission  was 
commanded  to  intrude  the  possibility  of 
enemy  action  into  the  concepts  of  "the 


common  defense  and  security"  and  "the 
public  health  and  safety."  The  Commission 
has,  we  think  persuasively,  demonstrated 
that  the  legislative  concerns  reflected  in  these 
phrases  are  of  another  order.  In  the  case  of 
the  former,  the  internal  evidence  of  the  Act  is 
that  Congress  was  thinking  of  such  things  as 
not  allowing  the  new  industrial  needs  for 
nuclear  materials  to  preempt  the 
requirements  of  the  military;  of  keeping  such 
materials  in  private  hands  secure  against  loss 
or  diversion;  and  of  denying  such  materials 
and  classified  information  to  persons  whose 
loyalties  were  not  to  the  United  States.  In  the 
case  of  the  latter  standard  of  "the  public 
health  and  safety,"  the  Congressional 
preoccupation  was  with  industrial  accidents 
and  the  dangers  they  presented  to  employees 
and  the  neighboring  public. 

In  short.  Congress  certainly  can  be  taken  to 
have  expected  that  an  applicant  for  a  license 
should  bear  the  burden  of  proving  the 
security  of  his  proposed  facility  as  against  his 
own  treachery,  negligence,  or  incapacity.  It 
did  not  expect  him  to  demonstrate  how  his 
plant  would  be  invulnerable  to  whatever 
destructive  forces  a  foreign  enemy  might  be 
able  to  direct  against  it  in  1984.  We  hold  that 
the  Commission  was  well  within  the  limits  of 
the  powers  delegated  to  it  by  Congress  when 
if  decided  to  limit  petitioner's  cross- 
examination  in  the  licensing  proceeding,  and 
to  embody  the  policy  of  limitation  in  its 
regulations  (400  F2d  at  784)  (footnote 
omitted). 

At  the  time  that  the  Atomic  Energy 
Act  was  being  written  and  considered 
by  Congress,  potential  adversaries  of 
the  United  States  had  in  their 
possession  nuclear  weapons  capable  of 
destroying  nuclear  power  plants  and 
dispersing  their  contents  over  wide 
areas.  Although  these  potential 
adversaries  did  not  possess  the 
technology  needed  to  remotely  deliver 
these  weapons  to  nuclear  power  plants, 
(i.e.,  rockets  and  missiles),  they  did 
possess  long  range  bombers  capable  of 
accurately  dropping  their  weapons  on 
predesignated  sites.  The  1954  Congress 
had  to  be  aware  of  this  situation  as  well 
as  this  country's  research  efforts  in 
rocket  and  missile  development.  They 
also  had  to  know  that  Russia  and  other 
countries  were  developing  rockets 
which  could  be  used  for  transporting 
nuclear  warheads  over  long  distances. 
In  addition,  the  1954  Congress  had  to  be 
aware  of  the  missile's  potential  for 
widespread  destruction  after  having 
witnessed  its  effective  use  by  Germany 
against  England  during  World  War  II. 

Thus,  the  1954  Congress  was  able  to 
relate  the  potential  dangers  posed  by 
nuclear  weapons  and  missiles  to  nuclear 
power  plants.  However,  nowhere  did 
they  indicate,  either  legislatively  or 
otherwise,  that  the  AEC  should  be 
responsible  for  requiring  that  licensed 
facilities  be  designed  to  protect  the 
public's  health  and  safety  from  possible 
destructive  acts  by  enemies  of  the 


United  States.  The  basic,  argument 
presented  by  the  petitioner  is  that  the 
level  of  sophistication  for  nuclear 
missiles  has  improved  so  substantially 
since  1954,  that  licensed  nuclear 
facilities  now  should  be  designed  to 
protect  against  a  release  to  the 
atmosphere  of  their  radioactive 
inventory  in  the  event  the  facility  is 
targeted  by  such  a  weapon. 

Granting  this  petition  would  establish 
a  precedent  affecting  not  only  the 
nuclear  industry,  but  each  industry  that 
possessed  material  that  might  be 
detrimental  to  the  public  health  aruJ 
safety.  Regulations  could  be  developed 
requiring  that  each  industry  that 
possessed  hazardous  material  be 
responsible  for  defending  themselves 
from  attack  by  enemies  of  the  United 
States,  who  may  use  nuclear  weapons.  It 
appears  as  valid  today  as  in  1954.  that 
protecting  the  public  health  and  safety 
from  possible  destructive  acts  by 
enemies  of  the  United  States  of  facilities 
containing  potentially  hazardous 
materials,  is  and  should  be  the 
responsibility  of  the  Department  of 
Defense. 

Five  comments  were  received  from 
the  public  in  response  to  the  petition 
published  in  the  Federal  Register.  One  of 
the  commenters  was  C.  V.  Chester,  from 
Oak  Ridge  National  Laboratory,  co- 
author of  the  two  articles  referenced  in 
the  petition  for  rulemaking.  All 
commenters,  including  Mr.  Chester,  ■ 
recommended  that  the  NRC  deny  the 
petition.  The  reasons  given  by  the 
commenters  were  that  the  petition  was 
unreasonable,  would  be  very  expensive 
to  implement,  and  would  be  illegal  if 
implemented. 

It  is  the  belief  of  the  NRC  that  the 
technological  changes  in  weaponry 
referred  to  in  the  petition  do  not  alter 
the  logical  and  legal  basis  for  in  the 
precedents  established  in  this  area  by 
the  Atomic  Energy  Commission  in  its 
opinion  in  Florida  Power  and  Light 
(supra),  the  Court  of  Appeals  decision, 
and  in  the  rulemaking  that  resulted  in  10 
CFR  50.13. 

In  view  of  the  foregoing,  the  Executive 
Director  for  Operations,  acting  under 
authority  delegated  by  the  Commission 
(10  CFR  1.40(o))  has  in  accord  with 
established  precedent  denied  the 
petition  for  rulemaking  filed  by  William 
K.  Watson  (PRM  50-26).  Copies  of  the 
petition  for  rule  making,  the  comments 
thereon,  and  the  Commission's  letter  of 
denial  are  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room  at  1717  H  Street  NW.. 
Washington.  D.C. 

Dated  at  Bethesda,  Md.,  this  18th  day  of 
November  1980. 
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Rules  Division,  Air  Traffic  Service, 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW., 

Washington,  D.C.  20591;  telephone:  (202) 

426-8525. 

SUPPLEMENTARY  INFORMATION: 


§  73.43  of  Part  73  of  the  Federal  Aviation      restrictive.  These  changes  would 


Regulations  (14  CFR  Part  73)  as 
republished  (45  FR  706)  as  follows: 

Under  R-4305  Lake  Superior,  Minn.: 
Time  of  designation.  "0001  local  time  Monday 
to  2400  local  time  Friday."  is  deleted  and 


substantially  reduce  the. economic 
impact  of  the  rules. 

DATES:  Comments  mustbe  received  on 
or  before  February  27, 1981. 
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For  the  Nuclear  Regulatory  Commission. 
William  I.  Dircks. 

Executive  Director  for  Operations. 

|FR  Doc  eO-^KMll  Filed  12-24-80;  8:45  am| 
BILUNG  CODE  759(H]1-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  80-CE-14] 

Transition  Area— Greenfield,  Iowa; 
Proposed  Designation 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rule  making 
(NPRM), 

summary:  This  notice  proposes  to 
designate  a  700-foot  transition  area  at 
Greenfield,  Iowa,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Greenfield,  Iowa,  Airport  based  on  the 
Greenfield  Non-Directional  Radio 
Beacon  (NDB),  a  navigational  aid. 
DATES:  Comments  must  be  received  on 
or  before  February  2, 1981. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration.  Chief,  Operations, 
Procedures  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  601  East  12th 
Street.  Kansas  City.  Missouri  64106. 
Telephone  (8181)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Central  Region.  Federal  Aviation 
Administration.  Room  1558.  601  East 
12th  Street.  Kansas  City.  Missouri 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Chief,  Operations, 
Procedures  and  Airspace  Branch.  Air 
Traffic  Division, 

for  further  information,  please 
contact: 

Dwaine  E.  Hiland,  Airspace  Specialist. 
Operations.  Procedures,  and  Airspace 
Branch.  Air  Traffic  Division,  ACE-532, 
FAA.  Central  Region.  601  East  12th 
Street.  Kansas  City.  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rule  making  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Operations,  Procedures  and 
Airspace  Branch.  Air  Traffic  Division. 
Federal  Aviation  Administration.  601 


East  12th  Street.  Kansas  City,  Missouri 
64106,  All  communications  received  on 
or  before  February  2, 1981  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations,  Procedures  and  Airspace 
Branch,  601  East  12th  Street,  Kansas 
City,  Missouri  64106  or  by  calling  (816) 
374-3408.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  further  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  described  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  §  71.181,  of 
the  Federal  Aviation  Regulations  (14 
CFR  §  71,181)  by  designating  a  700-foot 
transition  area  at  Greenfield,  Iowa.  To 
enhance  airport  usage,  the  city  of 
Greenfield,  Iowa,  has  requested  the 
development  of  an  instrument  approach 
procedure  to  the  Greenfield  Airport 
utilizing  the  Greenfield  NDB  as  a 
navigational  aid.  This  radio  facility  will 
provide  new  navigational  guidance  for 
aircraft  utilizing  the  airport.  The 
establishment  of  a  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  designation  of  a 
transition  area  at  Greenfield.  Iowa,  at 
and  above  700  feet  above  ground  level 
(AGL)  within  which  aircraft  are 
provided  air  traffic  control  service.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

Accordingly,  Federal  Aviation 
Administration  proposes  to  amend 
Subpart  G.  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181)  as 
republished  on  January  2. 1980,  (45  FR 
445)  by  adding  the  following  new 
transition  area: 

Greenfield.  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  surface  withihn  a  five  mile 
radius  of  the  Greenfield  Airport  (Latitude  41° 
20'  00"N,  Longitude  94°  26'  38"w)  and  three 
miles  either  side  of  the  141°  bearing  of  the 
Greenfield  NDB  (Latitude  41°  19'  32"N, 


Longitude  94°  26'  39"W)  extending  from  five 
miles  to  8.5  miles  southeast  of  the  NDB. 
(Sec.  307(a),  Federal  Aviation  Act  of  1958  as 
amended  (49  U.S.C.  1348);  Sec.  6(c). 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  Sec.  11.65  of  the  Federal  Aviation 
Regulations  (14  CFR  11.65)) 

The  FAA  has  determined  that  this 
document  involves  a  proposed 
regulation  which  is  not  significant  under 
Executive  Order  12044,  as  implemented 
by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  Since  this  regulatory  action 
involves  an  established  body  of 
technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  and  promote  safe  flight 
operations,  the  anticipated  impact  is  so 
minimal  that  this  action  does  not 
warrant  preparation  of  a  regulatory 
evaluation. 

Issued  in  Kansas  City,  Missouri,  on 
December  15. 1980. 
Paul }.  Baker, 

Director.  Central  Region. 

|FR  Doc  80-40260  Filed  12-24-80:  B:4S  am] 
BILUNG  CODE  49ia-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  80-AWA-141 

Alteration  of  Restricted  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Restricted  Area  R- 
4305,  by  changing  the  time  of 
designation  from  5  days  per  week  to 
continuous.  The  Minnesota  Air  National 
Guard  conducts  an  increasing  amount  of 
training  on  weekends  and  this  action 
would  extend  the  time  of  designation  for 
R-4305  to  include  weekends. 
DATES:  Comments  must  be  received  on 
or  before  January  28. 1981. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Great  Lakes  Region,  Attention:  Chief, 
Air  Traffic  Division,  Docket  No.  80- 
AWA-14,  Federal  Aviation 
Administration,  2300  East  Devon,  Des 
Plaines,  111.  60018. 

The  official  docket  may  be  examined 
at  the  following  location:  FAA  Office  of 
the  Chief  Counsel,  Rules  Docket  (AGC- 
204),  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Still,  Airspace  Regulations  Branch 
(AAT-230),  Airspace  and  Air  Traffic 
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Background 

A  notice  of  proposed  rulemaking 
(NPRM)  for  this  proposal  was  published 
in  the  Federal  Register  of  September  7. 
1978.  beginning  at  page  39946.  (43  FR 
"tOQ^Rl  TViP  NPRM  nrnnn.<!RH 


remaining  on  the  market.  Several  other 
commenters  also  objected  to  these 
requirements,  as  well  as  other  NPRM 
provisions,  on  more  general  grounds. 
The  principal  complaint  was  that  lights 
which  could  meet  the  requirements  of 


as  observed  during  daylight  hours,  can 
vary  by  as  much  as  10  degrees  from  the 
vessel's  actual  heading. 

d.  In  addition  to  making  proposed 
§  89.5(a)(2)  apphcable  to  all  navigation 
lights,  the  wording  of  this  provision  has 
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Rules  Division,  Air  Traffic  Service. 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW., 

Washington.  D.C.  20591;  telephone:  (202) 

426-8525. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number  and  be  submitted  in  triplicate  to 
the  Director,  Great  Lakes  Region, 
Attention:  Chief,  Air  Traffic  Division, 
Federal  Aviation  Administration,  2300 
East  Devon,  Des  Plaines,  111.  60018.  All 
communications  received  on  or  before 
January  28, 1981  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW.. 
Washington,  D.C,  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  B  of  Part  73  of 
the  Federal  Aviation  Regulations  [14 
CFR  Part  73)  that  would  extend  the  time 
of  designation  for  the  utilization  of 
Restricted  Area  R^305  from  Monday 
through  Friday,  to  "Continuous"  (7  days 
per  week).  The  148th  Tactical 
Reconnaissance  Group  (MN  ANG), 
conducts  an  increasing  amount  of 
training  missions  on  weekends  and  has 
requested  the  operating  hours  of  R-4305 
be  extended  to  include  this  time  period. 
Also,  there  is  a  minor  change  to  the 
using  agency's  title.  Section  73.43  of  Part 
73  was  republished  in  the  Federal 
Register  on  January  2, 1980,  (45  FR  706). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 


§  73.43  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  as 
republished  (45  FR  706)  as  follows: 

Under  R-4305  Lake  Superior.  Minn.: 
Time  of  designation.  "0001  local  time  Monday 
to  2400  local  time  Friday."  is  deleted  and 
"Continuous."  is  substituted  therefor. 
Using  agency.  "Commander.  Eight  Air  Force. 
Barksdale  AFB,  La."  is  deleted  and 
"Commander,  Eight  Air  Force,  Barksdale 
AFB,  LA/DOOBS.  (Autovon  781-3917/ 
3857)"  is  substituted  therefor. 
(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c));  and  14  CFR  11.65.) 

The  FAA  has  determined  that  this 
document  involves  a  proposed 
regulation  which  is  not  significant  under 
Executive  Order  12044.  as  implemented 
by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Since  this  regulatory  action 
involves  an  established  body  of 
technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  and  promote  safe  flight 
operations,  the  anticipated  impact  is  so 
minimal  that  this  action  does  not 
warrant  preparation  of  a  regulatory 
evaluation  and  a  comment  period  of  less 
than  45  days  is  appropriate. 

Issued  in  Washington,  D.C.  on  December 
19. 1980. 
B.  Keith  Potts, 

Acting  chief.  Airspace  and  Air  Traffic  Rules 

Division. 

(FR  Doc  80-40265  Filed  12-24-80;  8:45  am] 
BILLING  CODE  49tO-13-M 


Coast  Guard 

33  CFR  Parts  88  and  89 
(OGD  77-233] 

Navigation  Lights  for  Small  Vessels 
agency:  U.S.  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  In  the  Federal  Register  of 

September  7, 1978,  the  Coast  Guard 
proposed  rules  for  approval,  installation, 
and  performance  of  navigation  lights  on 
vessels  of  less  than  20  meters  in  length 
that  must  comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972.  Numerous  comments  were 
received  and  this  supplemental  notice  of 
proposed  rulemaking  incorporates  the 
recommendations  of  commenters.  The 
principal  changes  are  to  allow 
manufacturer  certification  of  lights  in 
lieu  of  Coast  Guard  testing  and  approval 
and  to  make  the  practical  cut-off  and 
horizontal  sector  requirements  less 


restrictive.  These  changes  would 
substantially  reduce  the.economic 
impact  of  the  rules. 

DATES:  Comments  must" be  received  on 
or  before  February  27. 1981. 

ADDRESSES:  (a)  Comments  should  be 
mailed  to  Commandant  (G-CMC/24). 
(OGD  77-233),  U.S.  Coast  Guard, 
Washington,  D.C.  20593.  The  comments, 
draft  evaluation,  and  other  materials 
referenced  in  this  notice  will  be 
available  for  examination  and  copying 
between  7  a.m.  and  5  p.m.,  Monday 
through  Thursday  except  holidays,  at 
the  Marine  Safety  Council  (G-CMC/24), 
Room  2418,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W., 
Washington,  D.C.  20593.  Comments  may 
also  be  hand-delivered  to  this  address. 

(b)  The  ABYC  standard  (A-16) 
referenced  in  this  notice  may  be 
obtained  at  a  cost  of  $3.00  from  the 
American  Boat  and  yacht  Council,  Inc., 
P.O.  Box  806.  Amityville,  N.Y.  11701. 

(c)  The  UL  standard  (1104)  referenced 
in  this  notice  may  be  obtained  at  a  cost 
of  $6.00  from  Underwriters  Laboratories 
Inc.,  333  Pfingsten  Road,  Northbrook,  IL 
60062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lysle  B.  Gray.  Office  of  Boating 
Safety  (G-BBT-2/42),  Room  4220,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C,  20593, 
(202)  426-4027. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (OGD 
77-233)  and  the  specific  sections  of  the 
proposal  to  which  the  comments  apply, 
and  give  reasons  for  the  comments. 
Persons  desiring  acknowledgement  of 
their  comments  should  enclose  a 
stamped  self-addressed  postcard  or 
envelope. 

The  rules  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  these 
proposed  rules.  Copies  of  all  written 
comments  received  will  be  available  for 
examination  by  interested  persons  at 
the  marine  Safety  Council  address  noted 
above. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Lysle  Gray, 
and  LTUG  E.  B.  McLean.  Office  of 
Boating  Safety,  and  William  R.  Register, 
Office  of  the  Chief  Counsel. 
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replaced  with  requirements  that  would 
allow  manufacturers  to  certify  that  their 
lights  meet  72  COLREGS  requirements. 
The  recommendations  have  been 
adopted  in  proposed  §§  89.7.  89.11(a)(2). 


address  listed  above  under 
"ADDRESSES". 

6.  Obscuration.  Proposed  §  89.49(a) 
allows  a  6°  obscuration  for  an  all-round 
light  but  limits  masthead  lights  to  a  2° 


and  that  would  permit  the 
nonconforming  configurations  listed  in 
the  instruction.  In  all  probability,  the  72 
COLREGS  amendments  will  be  adopted 
before  the  regulations  in  this 
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Background 

A  notice  of  proposed  rulemaking 
(NPRM)  for  this  proposal  was  published 
in  the  Federal  Register  of  September  7, 
1978,  beginning  at  page  39946,  (43  FR 
39946).  The  NPRM  proposed 
requirements  for  approval,  installation, 
and  performance  of  navigation  lights  on 
vessels  of  less  than  20  meters  in  length 
that  must  comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  Two  public 
hearings  were  held  and  67  written 
comments  were  received.  Revisions 
have  been  made  to  the  proposal  in 
accordance  with  the  comments  and  this 
supplemental  NPRM  contains  the 
proposed  revisions. 

Discussion  of  Comments  and  Revisions 
Made  to  the  NPRM 

The  following  paragraphs  contain  an 
analysis  of  comn\ents  received  on  the 
NPRM  and  an  explanation  of  the 
proposed  revisions  in  this  supplemental 
NPRM. 

1.  Practical  cut-off  and  horizontal 
sectors.  Proposed  §  89.5(a)(2)  in  the 
NPRM  allowed  up  to  10°  tolerance  in  the 
horizontal  sector  requirements  in  Rule 
21  of  the  72  COLREGS.  This  provision 
applied  only  to  navigation  lights 
installed  on  vessels  before  August  1, 
1981.  The  proposed  requirements  for 
lights  installed  on  and  after  this  date, 
however,  were  much  more  restrictive. 
Proposed  §  89.47  allowed  only  a  2° 
installation  tolerance  in  light  alignment. 
Proposed  §  89.14(a)  interpreted  the  term 
"practical  cut-off'  in  Annex  I  of  the  72 
COLREGS  to  mean  "50%  of  minimum 
required  intensity,"  and  proposed 
§  89.15  allowed  only  a  2°  production 
tolerance  in  the  horizontal  sector 
intensities  required  by  Annex  I. 

a.  Numerous  comments  were  received 
concerning  these  proposed 
requirements.  Comments  on  proposed 
§  89.15  recommended  an  8°  production 
tolerance  for  horizontal  sector  intensity 
on  the  basis  that  more  rigid  production 
tolerances  could  not  be  achieved 
without  excessive  increases  in 
production  costs.  Commenters  on 
proposed  §  89.47  objected  to  the 
proposed  2°  installation  tolerance  as 
being  virtually  impossible  to  achieve 
when  installing  lights  on  a  production 
basis.  Commenters  on  proposed  §  89.14 
recommended  that  the  proposed 
interpretation  of  "practical  cut-off  be 
changed  to  "67%  of  minimum  required 
intensity."  These  commenters  stated 
that  the  50%  value  would  result  in 
removal  of  several  widely  accepted 
models  of  navigation  lights  from  the 
market  and  would  substantially  increase 
the  cost  to  produce  models  still 


remaining  on  the  market.  Several  other 
commenters  also  objected  to  these 
requirements,  as  well  as  other  NPRM 
provisions,  on  more  general  grounds. 
The  principal  complaint  was  that  lights 
which  could  meet  the  requirements  of 
the  NPRM  would  be  exceedingly 
expensive  for  many  recreational  boat 
owners. 

b.  On  the  basis  of  these  comments  it  is 
apparent  that  the  50%  practical  cut-off 
value  and  the  2°  tolerances  proposed  in 
the  NPRM  for  lights  installed  on  and 
after  August  1, 1981,  are  unreasonable 
from  a  cost  standpoint  and  that 
production  of  lights  in  accordance  with 
these  requirements  would  in  many  cases 
be  impracticable.  Two  principal 
revisions  have  been  made  in  this 
supplemental  NPRM  to  alleviate 
commenters'  objections.  The  2° 
tolerances  have  been  replaced  with  the 
10°  tolerance  proposed  for  existing  lights 
and  the  50%  value  in  the  interpretation 
of  practical  cut-off  has  been  replaced 
with  a  67%  value.  The  specific  changes 
are  as  follows: 

i.  The  10°  tolerance  provision  in  proposed 
§  89.5  (a)(2)  has  been  made  applicable  to  all 
navigation  lights. 

ii.  Proposed  §  89.14  of  the  NPRM  has  been 
transferred  to  §  88.5  of  Part  88  and  the  50% 
value  for  practical  cut-off  in  that  rule  has 
been  replaced  with  a  67%  value. 

iii.  The  2  degree  tolerance  provisions  in 
§§  89.15  and  89.47  of  the  NPRM  have  been 
deleted. 

These  changes  and  other  changes 
discussed  below  should  substantially 
reduce  the  costs  of  this  proposal  and 
allow  a  larger  number  of  existing 
models  of  navigation  lights  to  continue 
in  production  without  excessive  tooling 
and  design  changes. 

c.  Although  these  revisions  would 
allow  greater  production  and 
installation  tolerances  for  navigation 
lights  installed  on  and  after  August  1, 
1981,  little  change,  if  any,  would  result  in 
the  performance  characteristics  of  these 
lights  as  observed  during  vessel 
operation.  Most  small  vessels  cannot 
maintain  a  constant  heading  when 
steering  on  a  given  course.  As  a  result, 
the  directional  information  that  their 
navigation  lights  provide  to  oberservers 
on  other  vessels  is  sometimes  inaccurate 
depending  upon  the  relative  positions  of 
the  other  vessels.  These  inaccuracies 
will  occur  regardless  of  whether  the 
lights  are  designed  with  a  10  degree 
tolerance  in  horizontal  sectors,  as 
proposed  in  §  89.5(a)(2).  or  with  the 
more  restrictive  tolerances  in  the  NPRM. 
These  inaccuracies  also  correspond  to 
visual  discrepancies  in  course  and 
heading  observed  on  small  vessels 
during  daylight  hours.  As  a  general  rule, 
the  apparent  heading  of  a  small  vessel, 


as  observed  during  daylight  hours,  can 
vary  by  as  much  as  10  degrees  from  the 
vessel's  actual  heading. 

d.  In  addition  to  making  proposed 
§  89.5(a)(2)  apphcable  to  all  navigation 
lights,  the  wording  of  this  provision  has 
been  revised  to  parallel  the 
corresponding  enforcement  provision  in 
Commandant  Instruction  16672.1.  (As 
discussed  in  more  detail  in  paragraph  9 
of  this  preamble,  the  instruction  outlines 
the  Coast  Guard's  enforcement  policy 
for  navigation  lights  on  small  vessels). 
Section  89.5(a)(2)  in  the  NPRM  provided 
that  compliance  with  the  72  COLREGS 
would  be  presumed  unless  visual 
inspection  showed  that  a  light's 
"horizontal  arc  of  visibility  deviates  10° 
or  more  from  the  requirements  of  rule  21 
of  the  72  COLREGS  *  *  *  ."  This 
supplemental  NPRM  provides  that 
compliance  will  be  presumed  unless  it 
can  be  determined  that  "a  masthead 
light,  sidelight,  towing  light,  or  sternlight, 
shows  light  more  than  10°  beyond  the 
horizontal  sector  prescribed  for  the  light 
in  Rule  21  of  the  72  COLREGS  *  *  *  ." 
The  purpose  of  the  revision  is  to  make 
clear  that  a  10°  tolerance  is  only  allowed 
outside  required  horizontal  sectors.  The 
allowable  tolerances  inside  required 
horizontal  sectors  are  the  2°  and  6° 
obscuration  allowances  prescribed  by 
proposed  §§  89.5(a)(5)  and  89.5(a)(6). 

2.  Adequacy  of  existing  lights.  Several 
commenters  objected  to  the  NPRM  on 
the  basis  that  lights  currently  in  use  on 
small  vessels  are  adequate  and  that  no 
safety  justification  exists  for  imposing 
additional  requirements.  In  support  of 
their  objections,  the  commenters  stated 
that  none  of  the  Coast  Guard  casualty 
reports  on  small  boat  accidents  list 
inadequacies  in  navigation  lights  as  the 
principal  cause  of  the  casualty.  These 
comments  have  not  been  adopted.  The 
72  COLREGS  have  the  force  and  effect 
of  U.S.  law  and  do  not  provide  for 
continued  use  of  navigation  lights  that 
violate  those  requirements  or  the 
requirements  of  implementing 
regulations.  Accordingly,  continued  use 
of  noncomplying  lights  cannot  be 
allowed.  Their  continued  use  also  could 
pose  a  safety  hazard.  Nonconforming 
lights  would  exhibit  lighting 
characteristics  that  are  different  from 
characteristics  displayed  by  lights  that 
do  comply  with  the  72  COLREGS.  The 
resulting  confusion  to  mariners  in  trying 
to  determine  the  intentions  of 
approaching  or  nearby  vessels  at  night 
and  in  periods  of  restricted  visibility 
could  result  in  dangerous  passing 
situations  or  other  hazardous  situations. 

3.  Certification.  Several 
manufacturers  recommended  that  the 
approval  procedures  in  the  NPRM  be 
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improve  the  overall  quality  of  navigation 
lights  displayed  on  small  vessels  that 
operate  in  waters  subject  to  the  72 
COLREGS,  and  thereby  decrease  the 
risk  of  collision  between  vessels  at  night 

anri   in  noiMnHo   nf  roctrirtoH  vicinilitv 


meaning  provided  for  these  terms  in 
Rule  21  of  the  72  COLREGS. 

$  89.5    Enforcement  policy. 

(a)  Installed  Navigation  lights  are 
presumed  to  meet  the  requirements  of 


marked  with  the  words  "red"  and 
"green",  or  "red"  and  "gm",  adjacent  to 
the  mounting  for  the  corresponding  color 
lens. 

§89.11     Labeling. 
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replaced  with  requirements  that  would 
allow  manufacturers  to  certify  that  their 
lights  meet  72  COLREGS  requirements. 
The  recommendations  have  been 
adopted  in  proposed  §§  89.7,  8g.ll(a](2], 
and  89.11(b)(1).  As  explained  in  the  draft 
evaluation,  the  certification  process  can 
provide  an  effective  incentive  for 
manufacturers  to  design  and  produce 
lights  that  conform  to  the  72  COLREGS 
and  Coast  Guard  enforcement  activity 
can  be  limited  to  the  visual  inspection 
process  described  in  proposed  §  89.5. 
The  certification  process  can  also 
eliminate  administrative  costs  involved 
in  the  approval  process  and  provide  a 
corresponding  reduction  in 
governmental  involvement  in  boating 
activities. 

4.  Approval.  Proposed  §  89.7  also 
allows  carriage  of  Coast  Guard 
approved  lights  in  lieu  of  lights  that 
have  a  manufacturer  certification.  The 
Coast  Guard  currently  approves 
navigation  light  designs  for  use  on 
merchant  vessels  that  are  required  to 
comply  with  the  electrical  engineering 
regulations  in  Subchapter  J  of  Title  46, 
CFR.  The  specific  requirements  for 
navigation  lights  are  in  Subpart  111.75  of 
Subchapter  J.  The  electrical  engineering 
regulations  are  being  revised  in  a 
separate  rulemaking  docket  (CGD  75- 
124)  and  the  planned  changes  to  Subpart 
111.75  include  a  requirement  that 
approved  navigation  lights  must,  as  a 
condition  of  approval,  meet  the 
technical  requirements  of  the  72 
COLREGS  or  other  applicable  rules  of 
the  road. 

5.  Testing.  The  supplement  NPRM  also 
deletes  the  testing  provisions  in  Subpart 
D  of  the  NPRM.  On  the  basis  of 
subsequent  Coast  Guard  analysis  of 
those  tests,  it  became  apparent  that  they 
were  not  sufficiently  complete  to  permit 
a  laboratory  to  perform  them  without 
first  obtaining  additional  information 
concerning  specific  test  procedures  to  be 
used.  Replacement  tests  have  not  been 
provided,  however,  in  order  to  allow 
manufacturers  leeway  in  determining 
what  tests  should  be  done  to  check  for 
compliance  with  72  COLREGS 
requirements.  Two  testing  procedures 
currently  exist  that  contain  reliable  test 
methods  and  criteria.  The  American 
Boat  and  Yacht  Council  has  recently 
developed  ABYC  Standard  A-16 
entitled  "Recommended  Practices  and 
Standards  Covering  the  Design, 
Construction,  Performance  and 
Installation  of  Electric  Navigation 
Lights".  Underwriters  Laboratories 
standard  1104  entitled  "Standard  for 
Navigation  Lights"  is  also  available. 
Copies  of  these  standards  may  be 
obtained  by  writing  to  the  appropriate 


address  listed  above  under 
"ADDRESSES". 

6.  Obscuration.  Proposed  §  89.49(a) 
allows  a  6°  obscuration  for  an  all-round 
light  but  limits  masthead  lights  to  a  2° 
obscuration  and  prohibits  any 
obscuration  for  sidelights  and 
sternlights.  Several  manufacturers 
recommended  that,  as  a  cost  saving 
measure,  this  requirement  be  revised  to 
allow  a  6°  obscuration  allowance  for  all 
navigation  lights  on  small  vessels.  This 
recommendation  has  not  been  adopted. 
A  6°  obscBrafion  allowance  can  cause 
noticeable  changes  in  lighting 
configuration  depending  upon  the 
relative  position  of  an  observer  on  an 
oncoming  vessel.  In  any  event,  most 
lights  on  existing  vessels  already 
comply  with  this  requirement  and,  on 
new  vessels,  proper  selection  and 
placement  of  lights  can  prevent 
obscuration.  The  cost  to  relocate  lights 
on  existing  vessels  in  order  to  comply 
with  this  requirement  should  not  be 
burdensome. 

7.  Chromaticity.  Manufacturers  of 
lights  objected  to  the  chromaticity 
requirements  in  the  72  COLREGS  as 
being  too  restrictive.  Compliance  with 
these  requirements  should  not  pose  a 
problem.  They  are  referenced  in  both 
standards  ABYC  A-16  and  UL 1104,  and 
both  standards  provide  realistic  tests  for 
measuring  chromaticity. 

8.  Combination  sidelights.  Proposed 
§  89.17(c)  in  the  NPRM  prohibited  red 
and  green  lenses  in  combination 
sidelights,  if  removable,  from  being 
interchangeable.  This  prohibition  has 
been  relaxed  in  the  supplemental  NPRM 
to  allow  interchangeable  lens  if  the 
fixture  is  permanently  marked  with  the 
words  "red",  "green",  or  "grn"  to  denote 
lens  color.  This  revision  has  been  made 
to  further  reduce  retooling  costs 
required  for  existing  light  designs  to 
comply  with  these  regulations.  The 
revision  will  also  allow  a  manufacturer 
to  supply  a  lens  from  a  certified  light  to 
a  vessel  operator  who  needs  a 
replacement  lens  for  an  older  light. 

9.  Enforcement  policy.  The  current 
Coast  Guard  enforcement  policy  for 
navigation  lights  on  small  vessels  is 
outlined  in  Commandant  Instruction 
16672.1  of  21  July  1980.  This  Instruction 
includes  the  enforcement  procedures 
described  in  §  89.5  of  this  supplemental 
NPRM.  However,  the  Instruction  also 
provides  that  citations  are  not  to  be 
issued  for  failure  to  carry  screens  or  for 
having  certain  lighting  configurations 
that  do  not  comply  with  the  72 
COLREGS.  The  International  Maritime 
Consultative  Organization  is  currently 
considering  amendments  to  the  72 
COLREGS  that  would  provide  for 
optional  use  of  screens  on  small  vessels 


and  that  would  permit  the 
nonconforming  configurations  listed  in 
the  instruction.  In  all  probability,  the  72 
COLREGS  amendments  will  be  adopted 
before  the  regulations  in  this 
supplemental  NPRM  become  effective. 

a.  A  violation  of  proposed  §  89.7 
would  subject  the  vessel  operator  to 
penalties  under  the  International 
Navigational  Rules  Act  of  1977  (33 
U.S.C.  1601-1608)  or  the  Federal  Boat 
Safety  Act  of  1971  (46  U.S.C.  1451-1489). 
Violations  determined  in  accordance 
with  the  enforcement  policy  set  out  in 
proposed  §  89.5  would  also  subject  a 
vessel  operator  to  these  penalties. 

b.  Proposed  §§  89.9  and  89.11  are 
directed  to  manufacturers  of  certified 
lights.  A  manufacturer  who  violated  one 
of  these  provisions  would  be  subject  to 
penalties  under  the  Federal  Boat  Safety 
Act  of  1971.  The  International 
Navigational  Rules  Act  of  1977  does  not 
include  penalties  for  manufacturers. 

10.  Effective  date.  The  planned 
effective  date  for  these  regulations  is 
August  1, 1982.  This  date  has  been 
selected  in  consultation  with  Canadian 
officials  who  plan  to  adopt  the  same 
date  in  order  to  avoid  conflicts  in 
adjoining  waters.  The  proposed 
compliance  date  in  proposed  §  89.7  for 
certified  or  approved  lights  coincides 
with  this  effective  date. 

Summary  of  Draft  Evaluation 

11.  The  proposed  regulations  are 
considered  to  be  nonsignificant  and, 
accordingly,  a  draft  evaluation  has  been 
prepared  and  placed  in  the  public 
docket  as  required  by  the  DOT  Policies 
and  Procedures  for  Simplification, 
Analysis  and  Review  of  Regulations 
(DOT  Order  2100.5  of  May  22, 1980).  The 
DOT  Order  requires  that  each  draft 
evalution  include  an  economic  analysis 
which  quantifies,  to  the  extent 
practicable,  the  estimated  cost  of  the 
regulations  to  the  private  sector, 
consumers,  and  Federal,  State  and  local 
governments,  as  well  as  the  anticipated 
benefits  and  impacts  of  the  regulations. 
Comments  on  the  content  and  accuracy 
of  the  evaluation  may  be  submitted  and 
will  be  considered  in  conjunction  with 
comments  submitted  on  the  proposed 
regulations. 

12.  As  explained  in  the  draft 
evaluation,  the  total  annual  cost  of  these 
proposed  regulations  to  the  boating 
public  would  be  approximately 
$4,410,000.  This  cost  is  $9,840,000  less 
than  the  total  annual  cost  of  $14,250,000 
that  would  have  been  incurred  if  the 
NPRM  requirements  had  been  adopted. 
Increased  costs  to  the  Coast  Guard  and 
State  and  local  governments  resulting 
from  this  proposal  are  not  expected. 
Adoption  of  these  regulations  would 


85472 


Federal  Register  /  Vol.  45,  No.  250  /  Monday,  December  29,  IQBH  /  Proposed  Rules 


and  update  the  present  statutes  and 
regulations,  and  to  codify  some 


standards.  The  proposed  editorial 
changes  are  intended  to: 


The  proposed  amendments  to 
§§  161.334  and  161.336  will  change  the 
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improve  the  overall  quahty  of  navigation 
lights  displayed  on  small  vessels  that 
operate  in  waters  subject  to  the  72 
COLREGS,  and  thereby  decrease  the 
risk  of  collision  between  vessels  at  night 
and  in  periods  of  restricted  visibility. 

Proposed  Regulations  (as  Revised) 

13.  In  consideration  of  the  foregoing, 
the  Coast  Guard  proposes  to  amend 
Title  33,  Code  of  Federal  Regulations,  as 
follows: 

PART  88—72  COLREGS; 
INTERPRETATIVE  RULES 

a.  Part  88  would  be  amended  by 
adding  a  new  §  88.5  to  read  as  follows: 

§88.5    Practical  cut-off . 

For  vessels  less  than  20  meters  in 
length,  the  term  "practical  cut-off  used 
in  Section  9  of  Annex  I  to  the  72 
COLREGS  means  67  percent  of 
minimum  required  intensity.  In  addition, 
for  practical  cut-off  to  be  reached,  the 
intensity  must  decrease  to  10  percent  of 
minimum  required  intensity  by  20° 
outside  the  prescribed  horizontal  sector 
required  in  Rule  21  of  the  72  COLREGS. 

b.  A  new  Part  89  would  be  added  to 
read  as  follows: 

PART  89— NAVIGATION  LIGHTS  FOR 
SMALL  VESSELS 

Sec. 

89.1    Scope  and  application. 

89.3    Defmitions. 

89.5    Enforcement  policy. 

89.7    Certification  or  approval. 

89.9    Construction. 

89.11    Labeling. 

Authority:  33  U.S.C.  1607;  46  U.S.C.  1454;  49 
CFR  1.46. 

§89.1    Scope  and  application. 

(a)  This  part  prescribes  rules  for 
navigation  lights  on  vessels  of  less  than 
20  meters  in  length  that  must  comply 
with  the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972  (72 
COLREGS). 

(b)  The  72  COLREGS  are  published  as 
Appendix  A  of  Part  87  of  this 
subchapter.  The  72  COLREGS  contain 
requirements  for  navigation  lights  that 
supplement  the  requirements  in  this 
part.  Vessels  must  comply  with  the  72 
COLREGS  when  operating  outside  the 
lines  of  demarcation  prescribed  in  Part 
82  of  this  subchapter. 

§  89.3    Definitions. 

As  used  in  this  part:  ^ 

(a)  The  terms  "vessel",  "power  driven 
vessel",  and  "sailing  vessel"  have  the 
same  meaning  provided  for  these  terms 
in  Rule  3  of  the  72  COLREGS. 

(b)  The  terms  "masthead  light", 
"sidelight",  "stemlight",  "all-round 
light",  and  "towing  light"  have  the  same 


meaning  provided  for  these  terms  in 
Rule  21  of  the  72  COLREGS. 

§  89.5    Enforcement  policy. 

(a)  Installed  Navigation  lights  are 
presumed  to  meet  the  requirements  of 
the  72  COLREGS  unless  it  can  be 
determined  by  visual  inspection  that — 

(1)  Their  configuration  does  not 
confirm  to  part  C  and  Annex  I  of  the  72 
COLREGS: 

(2)  A  masthead  light,  sidelight,  towing 
light,  or  stemlight  shows  light  more  than 
10  degrees  beyond  the  horizontal  sector 
prescribed  for  the  light  in  Rule  21  of  the 
72  COLREGS; 

(3)  One  or  more  lights  is  inoperative, 
or  has  a  faulty  lamp,  switch,  wiring,  or 
battery  or  is  not  bright  enough  to  be 
visible  for  the  distance  required  by  Rule 
22  of  the  72  COLREGS: 

(4)  The  lens  of  any  light  is  broken, 
scorched  or  faded,  or  otherwise  does  not 
meet  the  color  requirements  in  Annex  I 
of  the  72  COLREGS; 

(5)  The  horizontal  sector  of  an  all- 
round  light  is  obscured  for  mo  3  than  6 
degrees  by  an  opaque  object  or  by 
misalignment. 

(6)  The  horizontal  sector  of  a 
masthead  light  is  obscured  for  more 
than  two  degrees  by  an  opaque  object  or 
by  misalignment. 

(7)  The  horizontal  sector  of  a  sidelight, 
stemlight,  or  towing  light  is  obscured  for 
any  angle  by  an  opaque  object  or  by 
misalignment. 

(8)  "The  light  is  not  in  compliance  with 
either  §  89.7(a)  or  89.7(b). 

§  89.7    Certification  or  approval. 

(a)  Each  navigation  light  installed  on  a 
U.S.  vessel  on  or  after  August  1. 1982. 
must  have  the  certification  marking 
prescribed  by  §  89.11(b)(1)  or  be 
approved  by  the  Coast  Guard  in 
accordance  with  46  CFR  Subpart  11.75. 

(b)  Each  navigation  light  installed  on 
a  foreign  vessel  on  or  after  August  1, 
1982.  must  meet  paragraph  (a)  of  this 
section  or  be  certified  by  a  foreign 
administration  to  meet  die  72  COLREGS. 

§  89.9    Construction. 

(a)  Each  certified  navigation  light 
housing  must  be  constructed  so  that  it 
may  be  accurately  aligned  during 
installation. 

(b)  Compliance  with  paragraph  (a)  of 
this  section  may  be  accomplished  by 
using — 

(1)  flat  vertical  mounting  surfaces, 
either  transverse  or  longitudinal; 

(2)  index  marking;  or 

(3)  a  template. 

(c)  The  red  and  green  lenses  in 
certified  combination  side  lights,  if 
removable,  may  not  be  interchangeable 
unless  the  light  fixture  is  permanently 


marked  with  the  words  "red"  and 
"green",  or  "red"  and  "gm",  adjacent  to 
the  mounting  for  the  corresponding  color 
lens. 

§89.11     Latwilng. 

(a)  Each  manufacturer  of  a  certified 
navigation  light  must  mark  each  light,  or 
the  smallest  package  in  which  it  is  sold, 
with  the  following  information: 

(1)  Manufacturer  identification  (name 
and  address). 

(2)  Certification  statement:  "This 
navigation  light  is  certified  to  be  of  a 
type  diat  meets  die  72  COLREGS  if 
installed  in  accordance  with 
manufacturer  instructions." 

(3)  Name  of  light  (e.g.  masthead, 
sidelight,  etc.). 

(4)  Application  (e.g.  sailing  vessel, 
power  driven  vessel;  size  of  vessel,  i.e. 
vessels  less  than  12  meters  in  length  or 
vessels  less  than  20  meters  in  length). 

(5)  Lamp  type  by  the  lamp 
manufacturer's  identification. 

(6)  Lamp  wattage  and  rated  voltage. 

(b)  Each  light  must  also  be 
permanently  marked  with  the  following: 

(1)  The  phrase  "cert.  72  COLREGS" 
where  it  can  be  seen  without 
disassembling  the  light  and  vsrithout 
removing  it  from  its  mounting. 

(2)  The  lamp  type  where  it  can  be 
seen  by  a  person  changing  the  lamp. 

(3)  TTie  manufacturer's  name  or 
identifying  mark  where  it  can  be  seen 
without  disassembling  the  light  and 
without  removing  it  from  its  mounting. 

(c)  Each  navigation  light  must  be 
packaged  with  instructions  on  how  to 
install  the  light  in  a  marmer  that  ensures 
compliance  widi  72  COLREGS. 

(33  U.S.C.  1607;  46  U.S.C.  1454;  49  CFR  1.46) 

Dated:  December  22, 1980. 
H.  W.  Parker. 

Rear  Admiral,  U.S.  Coast  Guard.  Chief,  Office 
of  Boating,  Public,  and  Consumer  Affairs. 

|FR  Doc.  80-40403  Filed  12-24-80:  8:45  am| 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 

33  CFR  Part  161 
[CGD  80-010] 

Prince  William  Sound  Vessel  Traffic 
Service;  Amendment  to 

agency:  Coast  Guard,  DOT. 

ACTION:  Proposed  rule. 

summary:  The  Coast  Guard  is  proposing 
to  amend  the  regulations  which  govern 
the  Prince  William  Sound  Vessel  Traffic 
Service.  The  amendment  will  consist  of 
minor  alterations  of  a  procedural  nature 
and  editorial  changes.  The  intended 
effects  of  the  proposal  are  to  improve 
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event  of  a  marine  casualty  since  the 
inception  of  the  Prince  William  Sound 
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Valdez  Arm  which  has  a  navigable 
wridth  of  greater  than  three  miles.  The 
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Rules  in  5§  161.372  and  161.374  apply 
only  to  the  operation  of:  *  *  * 
r3l  Each  commercial  vessel  of  8 
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and  update  the  present  statutes  and 
regulations,  and  to  codify  some 
practices  which  have  been  developed  by 
Captain  of  the  Port  (COTP)  Order, 

DATES:  Comments  must  be  received  on 
or  before  February  12, 1981. 

ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/24), 
(COD  80-010),  U.S.  Coast  Guard, 
Washington,  D.C.  20593.  Comments  will 
be  available  for  examination  at  the 
Marine  Safety  Council,  Room  2418,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street.  S.W..  Washington,  D.C.  20593. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  J.  LaRue,  Jr..  Project 
Manager,  Office  of  Marine  Environment 
and  Systems,  Room  1608,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  20593, 
(202)  426-4958.  Normal  office  hours  are 
between  7:30  a.m.  and  4:30  p.m..  Monday 
through  Thursday,  except  holidays. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Written  comments  should 
include  the  docket  number  (CGD  80- 
010),  the  specific  section  of  the  proposal 
to  which  each  comment  applies,  and  the 
reasons  for  the  comments.  Commenters 
should  include  their  name  and  address. 
Those  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  self-addressed 
postcard  or  envelope. 

The  proposal  may  be  changed  in  view 
of  the  comments  received.  All  comments 
received  before  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  in  the 
rulemaking  process. 

Drafting  information 

The  principal  persons  involved  in 
drafting  this  proposal  are  Mr.  Edward  J. 
LaRue.  Jr.,  Project  Manager,  Office  of 
Marine  Environment  and  Systems,  and 
Lieutenant  Michael  Tagg,  Project 
Attorney.  Office  of  the  Chief  Counsel. 

Discussion  of  The  Proposed  Regulations 

After  more  than  two  years  of 
successful  operation,  the  Coast  Guard  is 
proposing  certain  minor  alterations  and 
editorial  changes  to  the  Prince  William 
Sound  Vessel  Traffic  Service  (VTS) 
regulations.  The  alterations  are  mainly 
of  a  procedural  nature  and  are  intended 
to  increase  the  efficiency  of  the  VTS 
while  maintaining  the  high  safety 


standards.  The  proposed  editorial 
changes  are  intended  to: 

(1)  Better  organize  the  regulations; 

(2)  Improve  format  and  language; 

(3)  Correct  small  inconsistencies  in 
references;  and 

(4)  Update  the  regulations  to  be 
consistent  with  existing  statutes  and 
regulations. 

For  example,  throughout  the 
regulations,  measurements  have  been 
changed  from  feet  to  meters  in  order  to 
agree  with  the  national  policy  set  forth 
by  the  Metric  Conversion  Act  of  1975. 
Minor  editorial  changes  will  not  be 
discussed  unless  confusion  might  result 
without  some  explanation. 

Proposed  §  161.303  would  include  two 
additional  definitions.  Definitions  of 
"tank  vessel"  and  "Laden  tank  vessel" 
would  be  included  since  tug  assistance 
requirements  and  one-way  traffic 
restrictions  would  depend  upon  whether 
or  not  the  tank  vessel  is  carrying  cargo. 
The  particular  sections  affected  will  be 
discussed  separately. 

The  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972  (72 
COLREGS)  demarcation  lines, 
previously  used  to  establish  the 
jurisdictional  boundaries  between  the 
international  rules  and  the  Navigation 
Rules  for  Harbors,  Rivers  and  Inland 
Waters  (33  U.S.C.  151  et  seq.)  and  the 
Pilot  Rules  for  Inland  Waters  (33  CFR 
Part  80),  no  longer  apply  and  the 
COLREGS  navigation  rules  (33  CFR  Part 
87)  now  control  throughout  the  VTS 
area.  §  161.305  would  be  amended  to 
reflect  this  change  by  dropping  the 
references  to  the  Navigation  Rules  for 
Harbors,  Rivers  and  Inland  Waters  and 
the  Pilot  Rules  for  Inland  Waters. 

The  requirement  found  in  §  161.306(b) 
that  the  master  and  pilot  of  certain 
vessels  maintain  a  copy  of  the  current 
Prince  William  Sound  VTS  Operating 
Manual  on  the  vessel  when  in  the  VTS 
area  will  be  amended  to  require  that  the 
master  only  maintain  a  copy,  thus 
relieving  the  pilot  of  the  requirement. 
Since  the  pilot  must  demonstrate 
familiarity  with  the  VTS  area  to  obtain 
his  or  her  license  the  regulation  is 
directed  primarily  at  a  vessel's  master 
and  deck  officers  who  may  or  may  not 
be  familiar  with  the  area.  Further,  a 
vessel  enters  the  VTS  area  prior  to 
picking  up  a  pilot,  and  since  the 
Operating  Manual  is  required  to  be 
aboard  "when  in  the  VTS  area"  the 
master  effectively  has  the  sole 
responsibility  for  complying  with  the 
regulation.  An  explanatory  note 
correcting  an  out-of-date  address  for 
obtaining  a  copy  of  the  VTS  Operating 
Manual  will  be  included  in  the  amended 
§  161.306. 


The  proposed  amendments  to 
§§  161.334  and  161.336  will  change  the 
order  in  which  arrival  information  is 
reported.  Presently,  a  short  preliminary 
report  is  given  three  hours  before 
entering  the  VTS  area  and  a  detailed 
report  made  one  hour  prior  to  entering 
Hinchinbrook  Entrance.  The  Coast 
Guard  feels  that  in  the  interest  of  safety 
it  would  be  more  appropriate  for  a 
vessel  to  transmit  the  detailed  arrival 
information  at  the  earlier  time. 

Proposed  §  161.340(a)  will  reword  the 
description  of  the  reporting  point  at 
Hinchinbrook  Entrance.  The  present 
regulations  require  a  report  when  abeam 
of  Schooner  Rock,  but  as  the  position  of 
a  vessel  when  abeam  of  Schooner  Rock 
would  vary  depending  on  the  course 
steered,  the  Coast  Guard  proposes  to 
change  the  description  to  read  "when 
entering  or  departing  the  VTS  Area 
through  Hinchinbrook  Entrance".  This 
will  require  the  report  to  be  given  as  the 
vessel  crossed  the  boundary  of  the  VTS 
Area  regardless  of  the  course  steered, 
thus  giving  a  more  accurate  picture  of 
the  reporting  vessel's  position  to  the 
VTC  and  other  vessels. 

Proposed  §  161.356  would  include  two 
additional  provisions  affecting  the 
conduct  of  certain  vessels  in  the  Traffic 
Separation  Scheme  (TSS).  Because  the 
U.S.  chose  not  to  submit  the  TSS  to  the 
Inter-Governmental  Maritime 
Consultative  Organization  (IMCO)  for 
approval,  72  COLREGS  rules  regarding 
TSS's  do  not  apply.  The  proposed 
amendments  would  parallel  the  72 
COLREGS  requirements  for  vessels 
engaged  in  fishing,  vessels  under  20 
meters  in  length,  and  sailing  vessels 
operating  in  the  TSS.  The  proposed 
amendments  would  reestablish  the 
requirements  that  existed  by  virtue  of 
the  Navigation  Rules  for  Harbors,  Rivers 
and  Inland  Waters  prior  to  the 
revocation  of  the  COLREGS 
demarcation  lines. 

The  amendments  proposed  in 
§§  161.370  and  161  372  are  editorial 
reorganiations  of  the  existing  materials. 
No  substantive  changes  have  been 
made. 

Section  161.376  would  be  amended  to 
include  mandatory  speed  limits  in  the 
Valdez  Narrows  Area.  Speeds  of  laden 
tank  vessels  of  20,000  DWT  or  more 
would  be  limited  to  six  knots  between 
Middle  Rock  and  Potato  Point  in  Valdez 
Narrows.  Within  the  Valdez  Narrows 
One- Way  Traffic  Area  vessels  of  the 
same  type  and  size  will  be  limited  to  a 
speed  of  twelve  knots.  Both  speed  limits 
are  presently  enforced  by  a  Captain  of 
the  Port  directive. 

The  Captain  of  the  Port  has  required 
tugs  to  stand  by  the  northern  entrance  to 
Valdez  Narrows  to  assist  vessels  in  the 
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or  begins  to  navigate  in  the  VTS  Area 
from  other  points,  the  master  of  the 
vessel  shall  report  to  the  VTC: 

(a)  Name,  type,  and  draft  of  the 
vessel. 


impede  the  safe  passage  of  a  power 
driven  vessel  following  a  traffic  lane. 

11.  Revise  §  161.370(b)  to  read  as 
follows: 


(c)  The  master  of  any  tank  vessel 
required  to  use  tug  assistance  shall 
ensure  that  there  are  sufficient  persons 
positioned  on  the  vessel  to  handle  lines 
to  tugs  as  needed. 
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event  of  a  marine  casualty  since  the 
inception  of  the  Prince  William  Sound 
VTS.  The  tugs  escort  the  laden  tank 
vessels  through  the  Narrows  and  assist 
in  the  docking  process.  Due  to  the 
possibility  of  a  major  oil  spill  resulting 
fipom  a  grounding  side-on  due  to  the  lack 
of  readily  available  tug  assistance,  the 
Coast  Guard  proposes  to  amend 
§  181.378  to  make  the  tug  requirement 
permanent  rather  than  through  a  COTP 
order  for  laden  tank  vessels  of  20,000 
DWT  or  more. 

Section  161.378  also  requires  tank 
vessels  of  20,000  DWT  or  more  to  use 
tug  assistance  in  docking  and 
undocking.  As  the  Alyeska  Terminal 
Operations  Manual  already  requires 
such  tug  assistance,  the  Coast  Guard 
regulation  is  redundant.  It  is  therefore 
proposed  to  delete  §  161.378(c). 

Since  the  publication  of  the  Prince 
William  Sound  VTS  regulations  on  July 
25. 1977.  an  anchorage  has  been 
designated  in  Prince  William  Sound. 
This  anchorage  is  located  outside  of  an 
arbitrarily  established  portion  of  the 
VTS  boundary.  For  administrative 
purposes  the  Coast  Guard  proposes  to 
shift  the  eastern  boundary  of  the  VTS  so 
that  the  anchorage  would  be  included  in 
the  VTS  area. 

Proposed  §§  161.383  and  161.385 
would  change  the  southern  end  of  the 
Prince  William  Sound  Traffic  Separation 
Scheme  (TSS)  in  order  to  align  it  with 
the  boundary  of  the  VTS  Area  at 
Hinchinbrook  Entrance.  At  present,  the 
southern  end  of  the  TSS  coincides  with 
the  territorial  sea  baseline  from 
headland  to  headland  in  Hinchinbrook 
Entrance.  Although  the  baseline  and 
VTS  boundary  are  very  close  in  this 
area,  it  is  felt  that  it  would  be  of  benefit 
to  the  mariner  to  make  the  southern  end 
of  the  TSS  coincide  with  the  VTS  Area 
boundary.  "Therefore,  proposed 
§§  161.383  and  161.385  include  some 
new  geographic  coordinates  for  the 
termination  of  the  TSS  at  Hinchinbrook 
Entrance. 

The  proposed  amendment  will  reduce 
the  size  of  the  Valdez  Narrows  One- 
Way  Traffic  Zone.  At  the  northern  end 
of  the  Narrows,  the  Coast  Guard 
proposes  to  change  the  boundary  of  the 
zone  from  "a  line  bearing  000°  True" 
from  a  point  on  Entrance  Island  to  "a 
line  bearing  307°  True  from  Entrance 
Island  Light."  This  change  would 
eliminate  a  triangular  portion  of  the 
existing  One- Way  Area  north  of  the 
Narrows  in  Port  Valdez. 

In  the  southern  portion  of  the  One- 
Way  Area,  proposed  §  161.387  will 
establish  the  boundary  of  the  zone  as  a 
line  bearing  307°  True  from  Tongue 
Point.  This  change  would  eliminate  from 
the  One- Way  Area  a  straight  portion  of 


Valdez  Arm  which  has  a  navigable 
vNndth  of  greater  than  three  miles.  The 
Coast  Guard  believes  that  as  there  is 
ample  sea  room  in  this  portion  of  Valdez 
Ann,  the  geography  of  the  area,  by  itself, 
does  not  justify  a  one-way  traffic 
restriction.  With  this  change,  the  one- 
way and  speed  restrictions  would 
commence  at  Tongue  Point,  where 
Valdez  Arm  abruptly  narrows  to  about 
one  and  one-half  miles.  The  portion  to 
be  excluded  from  the  One-Way  Area 
would,  however,  continue  to  be  a  part  of 
the  Valdez  Narrows  Control  Area. 

The  net  result  of  the  proposed 
changes  to  §  161.387  would  be  that  the 
one-way  and  speed  restrictions  would 
become  permanent  requirements  in  the 
most  constricted  and  therefore  most 
hazardous  part  of  the  waterway. 
Portions  of  the  existing  One- Way  Zone 
which  have  proven  to  be  less  difficult  to 
navigate  will  still  be  designated  VTS 
Control  Areas  and,  will  be  subject  to 
close  scrutiny  by  the  VTC.  The  VTC  will 
continue  to  selectively  impose  operating 
restrictions  on  vessels  transiting  the 
areas  as  the  situation  requires.  The 
Coast  Guard  believes  that  this 
procedure  will  maintain  the  high  level  of 
safety  in  the  system  while  facilitating 
traffic  flow. 

Evaluation 

These  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplication,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  A  full  Evaluation  of  the  proposal  has 
not  been  conducted  since  its  impact  is 
expected  to  be  minimal  due  to  the 
procedural,  editorial  and  administrative 
nature  of  the  amendments  and  since  no 
additional  costs  are  being  imposed  on 
the  consumers. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  161  of  TiUe  33  of  the 
Code  of  Federal  Regidations,  be 
amended  to  read  as  follows: 

§  161.301    [Amended] 
1.  Revise  §  161.301(b)  and  (c)(3)  to 

read  as  follows: 

*        *        «        •        * 

(b)  The  General  Rules  in  §§  161.301 
through  161.311  excepting  §  161.306  and 
the  Traffic  Separation  Scheme  (TSS) 
Rules  in  §§  161.350  through  161.354  and 
161.356  (b)  and  (c)  apply  to  the  operation 
of  all  vessels. 

(c)  General  Rule  §  161.306,  the 
Communications  Rules  in  §§  161.320 
through  161.332,  the  Vessel  Movement 
Reporting  Rules  in  §§  161.334  through 
161.342.  the  TSS  Rules  in  §§  161.348  and 
161.356(a],  and  the  Valdez  Narrows 


Rules  in  5§  161.372  and  161.374  apply 
only  to  the  operation  of:  *  *  * 

(3)  Each  commercial  vessel  of  8 
meters  or  over  in  length  engaged  in 
towing  another  vessel  astern,  alongside, 
or  by  pushing;  and 


§161.303    [Amended] 

2.  Amend  §  161.303  by  adding 
definitions  to  read  as  follows: 

***** 

"Tank  Vessel"  means  any  vessel 
especially  constructed  or  converted  to 
carry  oil  or  other  hazardous  substances 
in  bulk  in  the  cargo  spaces. 

"Laden  Tank  Vessel"  means  a  tank 
vessel  having  cargo  on  board  in  excess 
of  normal  clingage  or  residual. 

§161.305    [Amended] 

3.  Revise  §  161.305  (a),  (b).  (c),  and  (d) 

to  read  as  follows: 

***** 

(a)  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 

(b)  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations  (Part  26  of 
this  chapter); 

(c)  The  Federal  Boating  Safety  Act  of 
1971  (46  U.S.C.  1451  et  seq.);  and 

(d)  Any  other  law  or  regulation. 

4.  Revise  §  161.306  to  read  as  follows: 

§161.306    VTS  Operating  ManuaL 

The  master  of  a  vessel  listed  in 
§  161.301(c)  shall  insure  that  a  copy  of 
the  current  edition  of  the  Prince  William 
Sound  Vessel  Traffic  Service  Operating 
Manual  is  available  on  board  the  vessel 
when  it  is  in  the  VTS  area. 

Note.— The  Prince  William  Sound  VTS 
Operating  Manual  includes  VTS  regulations, 
navigation  information,  and  guidelines  for  the 
efficient  operation  of  the  VTS  System.  The 
Manual  may  be  obtained  in  person  or  by 
writing:  Prince  William  Sound  Vessel  Traffic 
Service,  c/o  USCG  Marine  Safety  Office.  P.O. 
Box  486.  Valdez,  Alaska  99686;  or 
Commander.  Seventeenth  Coast  Guard 
District.  Federal  Building,  P.O.  Box  3-5000, 
Juneau,  Alaska  99802.  Temporary  changes  to 
the  operating  manual  are  promulgated  by  the 
Commander,  Seventeenth  Coast  Guard 
District,  in  local  notice  to  mariners. 

§161.307    [Amended] 

5.  Revise  §  161.307(b)  to  read  as 
follows: 

***** 

(b)  The  master  of  a  vessel  in  the  VTS 
Area  shall  comply  with  each  direction 
issued  to  the  vessel  imder  this  section. 

6.  Revise  §  161.334  to  read  as  follows: 

§161.334    Initial  report 

Three  hours  before  a  vessel  enters  or 
begins  to  navigate  in  the  VTS  Area 
through  Hinchinbrook  Entrance  or  at 
least  30  minutes  before  a  vessel  enters 
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61°02'06"  N.,  146°40'00"  W.,  and 
southwest  of  a  line  bearing  307°  true 
from  Entrance  Island  Light  at  61°05'06" 
N.,  146°36'42"  W. 

(60  Stat.  238  (5  U.S.C.  552);  63  Stat.  545  (14 


the  proceedings  of  the  meeting  of  the 
National  Boating  Safety  Advisory 
Council  at  which  this  amendment  was 
discussed  is  available  for  examination 
in  Room  4224,  U.S.  Coast  Guard 


Code  of  Federal  Regulations  was  issued 
to  implement  this  provision. 

On  October  17, 1976,  Pub.  L.  94-531 
amended  Section  15(g)  of  the  FBSA  by 
authorizing  promulgation  of  regulations 
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or  begins  to  navigate  in  the  VTS  Area 
from  other  points,  the  master  of  the 
vessel  shall  report  to  the  VTC: 

(a)  Name,  type,  and  draft  of  the 
vessel. 

(b)  Position  of  the  vessel. 

(c)  Estimated  time  and  place  of 
entering  or  beginning  to  navigate  in  the 
VTS  Area. 

(d)  Estimated  vessel  speed  to  transit 
the  VTS  Area. 

(e)  ETA  to  the  destination  in  the  VTS 
Area  and  name  of  the  destination. 

(f)  If  the  vessel  is  a  towing  vessel,  the 
overall  length  of  the  tow,  including  the 
towing  vessel. 

(g)  Whether  or  not  any  dangerous 
cargo  listed  in  §  161.13  of  this  chapter  is 
on  board  the  vessel  or  its  tow. 

(h]  Any  impairment  to  the  operation 
of  the  vessel  as  described  in  §  161.332. 

(i)  Alternate  communications,  if  any. 

(j)  Any  other  information  requested  by 
the  VTC. 

7.  Revise  §  161.336  to  read  as  follows: 

§  161.336    Follow-up  report. 

At  least  60  minutes  before  a  vessel 
enters  or  begins  to  navigate  in  the  VTS 
Area  through  Hinchinbrook  Entrance  the 
master  of  the  vessel  shall  report  the 
following  information  to  the  VTC: 

(a)  Name  of  the  vessel. 

(b)  Position  of  the  vessel. 

(c)  Course  and  speed  of  the  vessel. 

(d)  ETA  at  Hinchinbrook  Entrance. 

(e)  ETA  of  the  vessel  at  its  destination 
if  changed  from  the  preliminary  report. 

§161.340    [Amended] 

8.  Revise  §  161.340(a)  to  read  as 
follows: 

***** 

(a)  When  entering  or  departing  the 
VTS  Area  at  Hinchinbrook  Entrance; 
and 

***** 

9.  Revise  §  161.350  to  read  as  follows: 

§161.350    Vessel  operatlonin  the  TSS. 

(a)  The  master  of  a  vessel  shall 
operate  the  vessel  in  accordance  with 
the  TSS  rules  prescribed  in  §§  161.352, 
161.354  and  161.356  (b)  and  (c). 

(b)  The  master  of  a  vessel  described 
in  §  161.301(c)  shall,  in  addition  to 
paragraph  (a),  operate  the  vessel  in 
accordance  with  §  161.356(a). 

§161.356    [Amended] 

10.  Revise  §  161.356  (d)  and  (3)  to  read 
as  follows: 

***** 

(d)  A  vessel  engaged  in  fishing  shall 
not  impede  the  passage  of  any  vessel 
following  a  traffic  lane. 

(e)  A  vessel  of  less  than  20  meters  in 
length  or  a  sailing  vessel  shall  not 


impede  the  safe  passage  of  a  power 
driven  vessel  following  a  traffic  lane. 

11.  Revise  §  161.370(b)  to  read  as 
follows: 


§  161.370 
Narrows. 


One-way  traffic  in  Valdez 


(b)  A  tank  vessel  of  20,000  DWT  or 
more  may  not  enter  Valdez  Narrows 
One-Way  Traffic  Area  unless: 

(1)  It  complies  with  §  161.372;  and 

(2)  It  complies  with  §  161.376(a)  (1), 
(3),  and  (4) 

12.  Revise  §  161.372  to  read  as  follows: 

§  161.372    Entering  Valdez  Narrows. 

A  vessel  described  in  §  161.301(c)  may 
not  enter  the  Valdez  Narrows  One-Way 
Traffic  Area  unless: 

(a)  Permission  to  enter  is  obtained 
from  the  VTS; 

(b)  Any  directions  from  the  VTS  to 
remain  separated  from  another  vessel 
are  complied  with; 

(c)  The  radio  equipment  on  the  vessel 
that  is  used  to  transmit  the  reports 
required  by  the  Prince  William  Sound 
VTS  rules  is  in  operation; 

(d)  The  radar  on  a  vessel  equipped 
with  radar  is  in  operation  and  manned; 
and 

(e)  The  vessel  is  free  of  any  condition 
that  may  impair  its  navigation,  such  as 
fire,  defective  steering  equipment,  or 
defective  propulsion  machinery. 

13.  Revise  §  161.376  (b),  (c).  and  (d)  to 
read  as  follows: 

§  161.376    Tank  vessels  In  the  VTS. 

***** 

(b)  No  laden  tank  vessels  of  20,000 
DWT  or  more  may  transit  that  portion  of 
Valdez  Narrows  between  Middle  Rock 
and  Potato  Point  at  a  speed  in  excess  of 
6  knots. 

(c)  No  tank  vessel  of  20,000  DWT  or 
more  may  transit  the  Valdez  Narrows 
One-Way  Traffic  Area  in  excess  of  12 
knots. 

(d)  While  in  the  VTS  Area,  if  a  tank 
vessel  of  20,000  DWT  or  more  is  unable 
to  comply  with  paragraph  (a)  the  master 
shall  immediately  notify  the  VTC. 

§  161.378    [Amended] 

14.  Revise  §  161.378  (b)  and  (c)  to  read 
as  follows: 

***** 

(b)  No  laden  tank  vessel  of  20,000 
DWT  or  more  may  transit  the  Valdez 
Narrows  One-Way  Traffic  Area 
unless — 

(1)  A  sufficient  number  of  tugs,  as 
determined  by  the  VTS,  is  standing  by 
the  northern  entrance  to  Valdez 
Narrows;  and 

(2)  Tug  assistance  is  utilized  when 
directed  by  the  VTS. 


(c)  The  master  of  any  tank  vessel 
required  to  use  tug  assistance  shall 
ensure  that  there  are  sufficient  persons 
positioned  on  the  vessel  to  handle  lines 
to  tugs  as  needed. 

15.  Revise  §  161.380  to  read  as  follows: 

§161.380    VTS  area. 

The  VTS  Area  consists  of  the 
navigable  waters  of  the  United  States 
north  of  a  line  drawn  from  Cape 
Hinchinbrook  Light  to  Schoonai' Rock 
Light,  comprising  that  portion  of  Prince 
William  Sound  between  longitudes 
146°30'W.  and  147°20'W.;  and  includes 
Valdez  Arm,  Valdez  Narrows,  and  Port 
Valdez.  I 

16.  Revise  §  161.383  (d)  and  (e\  to  read 
as  follows: 

§  161.383    Separation  zone. 

The  separation  zone  is  1,830  meters 
wide  from  Hinchinbrook  Entrance  to 
Valdez  Arm  west  to  Bligh  Reef  and 
decreases  in  width  from  1,830  meters  to 
915  meters  from  the  entrance  to  Valdez 
Arm  to  where  it  terminates  at  the 
entrance  to  the  Valdez  Narrows  One- 
Way  Traffic  Area  and  is  bounded  by 
lines  connecting  the  following  latitudes 
and  longitudes: 


(d)  60°17'05"  N., 

(e)  60°16'20"  N., 


146°49'18"  W. 
146°46'28"  W. 


17.  Revise  §  161.385  (a)(4)  and  (b)(4)  to 
read  as  follows: 

§161.385    Traffic  lanes. 

The  traffic  lanes  are  1,375  meters  wide 
from  Hinchinbrook  Entrance  to  Valdez 
Arm  west  of  Bligh  Reef,  and  decrease  in 
width  from  1,375  meters  to  915  meters 
from  the  entrance  to  Valdez  Arm  to 
where  they  terminate  at  the  entrance  to 
the  Valdez  Narrows  One-Way  Traffic 
Area.  The  traffic  lanes  are  as  follows: 

(a)  The  inward  bound  traffic  lane  is 
between  the  separation  zone  and  a  line 
connecting  the  following  latitudes  and 
longitudes: 
***** 

(4)  80''15'45"  N.,         146''44'20"  W. 

(b)  The  outward  bound  traffic  lane  is 
between  the  separation  zone  and  a  line 
connecting  the  following  latitude  and 
longitudes: 
***** 

(4)  60°17'38"  N.,         146°51'20"  W. 

18.  Revise  §  161.387  to  read  as  follows: 

§  161.387    Valdez  Narrows  One-Way  Traffic 
Area. 

Valdez  Narrows  One-Way  Traffic 
Area  consists  of  the  navigable  waters  of 
the  United  States  in  Valdez  Arm,  Valdez 
Narrows,  and  Port  Valdez  north  of  a  line 
bearing  307°  true  from  Tongue  Point  at 
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61°02'06"  N.,  146°40'00"  W.,  and 
southwest  of  a  line  bearing  307°  true 
from  Entrance  Island  Light  at  61°05'06" 
N.,  146°36'42"  W. 

(60  Stat.  238  (5  U.S.C.  552);  63  Stat.  545  (14 
U.S.C.  633);  80  Stat.  937  (49  U.S.C.  1655(b);  92 
Stat.  1477  (33  U.S.C.  1231);  49  CFR  1.46(n)(4)) 

Dated:  December  22, 1980. 
W.  E.  Caldwell, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Environment  and  Systems. 

|FR  Doc.  ao-«)405  Filed  12-24-80:  8;45  am| 
BILLING  CODE  4910-14-M 


33  CFR  Part  179 
[OGD  77-115] 

Manufacturer  and  Dealer  First- 
Purchaser  List  Requirements 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  The  Coast  Guard  is  proposing 
to  amend  its  defect  notification 
regulations  to  require  boat  and 
associated  equipment  dealers, 
distributors,  private  label 
merchandisers,  subsequent 
manufacturers,  or  other  persons  in  the 
distribution-manufacturing  chain,  as 
well  as  the  initial  manufacturers,  to 
obtain  first-purchaser  information.  In 
many  instances,  there  has  been  a  low 
notification/correction  level  in  recall 
campaigns  because  of  inadequate  first- 
purchaser  information.  This  proposal 
attempts  to  remedy  the  situation  by 
requiring  the  manufacturer  to  ask  for 
first-purchaser  information  and 
requiring  those  persons  in  the 
distribution  chain  to  provide  if. 
DATES:  Comments  must  be  received  on 
or  before  February  27, 1981. 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/24), 
(CGD  77-115),  U.S.  Coast  Guard, 
Washington,  D.C.  20593.  Between  7  a.m. 
and  5  p.m.,  Monday  through  Thursday, 
comments  may  be  delivered  to  and  will 
be  available  for  examination  at  the 
Marine  Safety  Council  (G-CMC/24), 
Room  2418,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W., 
Washington,  D.C.  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  W.  R.  Wilkins,  Chief,  Product 
Assurance  Branch  (G-BBT-3/42),  Office 
of  Boating,  Public,  and  Consumer 
Affairs,  U.S.  Coast  Guard  Headquarters, 
Washington,  D.C.  20593,  (202/426-1065). 
SUPPLEMENTARY  INFORMATION:  The 
National  Boating  Safety  Advisory 
Council  has  been  consulted  and  its 
opinions  and  advice  have  been 
considered  in  the  formulation  of  this 
proposed  amendment.  The  transcript  of 


the  proceedings  of  the  meeting  of  the 
National  Boating  Safety  Advisory 
Council  at  which  this  amendment  was 
discussed  is  available  for  examination 
in  Room  4224,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W., 
Washington,  D.C.  The  minutes  of  the 
meeting  are  available  from  the 
Executive  Director,  National  Boating 
Safety  Advisory  Council,  c/o 
Commandant  (G-BA/42),  U.S.  Coast 
Guard,  Washington,  D.C.  20593. 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Each  comment  submitted 
should  include  the  name  and  address  of 
the  person  submitting  it,  identify  this 
notice  (CGD  77-115)  and  the  specific 
section  of  the  proposal  to  which  the 
comment  applies,  and  give  the  reasons 
for  the  comment.  Persons  desiring 
acknowledgement  that  their  comment 
has  been  received  should  enclose  a 
stamped  self-addressed  postcard  or 
envelope.  All  comments  received  will  be 
considered  before  final  action  is  taken 
on  this  proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

After  the  close  of  the  comment  period, 
the  National  Boating  Safety  Advisory 
Council  may  be  consulted  in  the 
formulation  of  the  final  rule  at  a  meeting 
open  to  the  public.  A  notice  will  be 
published  in  the  Federal  Register 
announcing  the  time  and  place  this 
meeting  will  be  held. 

This  proposal  has  been  reviewed  and 
is  not  considered  significant  under  the 
Department  of  Transportation's 
"Regulatory  Policies  and  Procedures" 
(44  FR  11034,  February  26, 1979).  A  draft 
evaluation  has  been  prepared  and  has 
been  included  in  the  public  docket. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Cdr.  W.  R. 
Wilkins,  Project  Manager,  Office  of 
Boating,  Public,  and  Consumer  Affairs, 
and  Ms.  M.  A.  McCabe,  Project 
Attorney,  Office  of  the  Chief  Counsel. 

Discussion  of  the  Proposed  Regulations 

Section  15  of  the  Federal  Boat  Safety 
Act  of  1971  (FBSA)  (46  U.S.C.  1464) 
requires  manufacturers  of  boats  and 
associated  equipment  to  notify 
purchasers  of  any  significant  safety 
defect  or  noncompliance  with  Federal 
Standards  discovered  after  the  boat  or 
equipment  leaves  the  place  of 
manufacture.  Part  179  of  Title  33  of  the 


Code  of  Federal  Regulations  was  issued 
to  implement  this  provision. 

On  October  17, 1976.  Pub.  L.  94-531 
amended  Section  15(g)  of  the  FBSA  by 
authorizing  promulgation  of  regulations 
defining  and  establishing  procedures  to 
be  followed  by  dealers  and  distributors 
to  assist  manufacturers  in  obtaining 
first-purchaser  information,  provided 
that  the  regulation  does  not  relieve 
manufacturers  of  their  obligations  in  this 
regard.  In  many  cases,  once  the  boat  or 
associated  equipment  has  passed  into 
the  distribution  chain,  the  manufacturer 
has  no  knowledge  of  its  disposition  or 
location  unless  this  information  is 
provided  by  the  dealer,  distributor, 
private  label  merchandiser,  subsequent 
manufacturer  or  other  persons  in  the 
chain. 

This  proposal  would  add  a  new 
§  179,04  to  Part  179  requiring 
manufacturers  and  dealers  or 
distributors  of  boats  or  associated 
equipment  to  gather  and  maintain  first- 
purchaser  information.  Comments  are 
specifically  solicited  on  the  paperwork 
and  recordkeeping  burden  this  proposal 
would  impose  on  these  parties.  A 
detailed  discussion  of  the  proposed  new 
section  follows. 

Paragraph  (a)  of  the  proposed 
regulation  would  apply  to  any  person 
who  must  make  notification  under 
Section  15  of  the  Federal  Boat  Safety 
Act  of  1971  or  33  CFR  Part  179.  These 
are  defined,  for  the  purposes  of  Section 
15,  as  being:  any  person  engaged  in  the 
manufacture,  construction  or  assembly 
of  boats,  inboard  engines,  outboard 
engines  or  stem  drive  units;  any  person 
engaged  in  the  manufacture  or 
construction  of  components  for  these 
items  to  be  sold  for  subsequent 
assembly;  and  any  person  importing 
these  items  into  the  United  States  for 
purposes  of  sale. 

Since  these  people  must  make 
notification,  they  must  obtain  and  keep 
first-purchaser  records.  Basically,  the 
intent  of  this  paragraph  would  be  to 
require  two  things  of  those  persons  who 
must  keep  first-purchaser  records.  First, 
they  must  provide  some  means  whereby 
the  person  who  sells  to  the  consumer 
can  physically  record  the  name  and 
address  of  the  seller  and  purchaser  and 
an  identification  of  the  item  sold.  It  is 
intended  that  this  information  be 
physically  recorded  in  some  manner  so 
that  it  may  be  preserved,  rather  than 
verbally  taken  or  transmitted.  The 
means  of  recording  which  must  be  used 
was  intentionally  not  specified  to  allow 
fiexibility  to  use  any  existing  or  future 
systems.  These  could  include,  but  are 
not  limited  to,  warranty  cards,  computer 
listings,  or  copies  of  sales  invoices. 
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The  second  requirement  of  paragraph 
(a)  is  that  the  manufacturer  must  make 
an  effort  to  inform  all  persons  in  the 
distribution  chain  of  their 
responsibilities  to  assist  in  the  collection 
of  flrst-purchaser  information  by 
providing  an  excerpt,  copy,  or  summary 
of  this  regulation.  Again,  the  exact 
method  by  which  this  is  accomplished  is 
left  to  the  manufacturer's  discretion,  but 
the  notice  must  be  in  writing.  For 
example,  it  may  be  printed  on  some 
form  such  as  the  warranty  card  or 
provided  on  a  separate  sheet. 

Paragraph  (b]  applies  to  all  persons 
who  are  in  the  business  of  selling  or 
distributing  boats  or  associated 
equipment  and  who  sell  to  the 
consumer.  This  paragraph  also  has  two 
requirements  which  are  the  next  step  in 
gathering  flrst-purchaser  information. 

First,  it  requires  the  seller  to  record  in 
writing  or  some  other  physical  way  the 
first-purchaser  information  speciHed  in 
paragraph  (a),  and  submit  it  to  the 
manufacturer  or  whomever  the 
manufacturer  designates  within  90  days 
of  the  date  of  sale.  It  is  not  intended  that 
the  responsibility  for  recording  and 
submitting  this  information  be  passed  on 
to  the  consumer.  It  is  felt  that  some  time 
limit  on  the  submission  of  this 
information  is  necessary  simply  to 
ensure  that  the  job  does  not  lie  idle  and 
therefore  forgotten.  Ninety  days  is  the 
upper  limit.  It  does  not  preclude  earlier 
submissions,  and  since  it  is  one 
calendar  quarter,  should  be  compatible 
with  most  normal  business  cycles.  The 
proposal  also  permits  submission  to 
some  other  person  designated  by  the 
manufacturer  to  allow  for  the  use  of 
commercial  services  for  first-purchaser 
list  maintenance.  The  second 
requirement  of  paragraph  (b)  is  that  the 
seller  retain  a  copy  of  the  information 
until  receipt  is  acknowledged  by  the 
manufacturer,  or  the  manufacturer's 
designee,  as  required  in  paragraph  (d). 
The  reason  for  this  is  to  protect  the 
seller  and  to  ensure  that  the  information 
is  still  available  should  it  become  lost 
while  being  forwarded  to  the 
manufacturer. 

Paragraph  (c)  would  specify  the 
responsibilities  of  intermediate  parties 
in  the  distribution  chain  between  the 
responsible  manufacturer  and  the 
consumer.  Basically,  this  section  would 
require  that  any  person  who  sells  a  boat 
or  item  of  designated  associated 
equipment  for  further  resale  or  for 
further  manufacture  must  pass  on  to 
each  intermediate  purchaser  in  the  chain 
the  means  for  recording  first-purchaser 
information  and  an  excerpt,  copy  or 
summary  of  these  regulations.  The 
manufacturer  would  be  required  under 


paragraph  (a]  to  supply  both  of  these 
items. 

Paragraph  (d]  would  require  that  the 
manufacturer  acknowledge  receipt  of 
the  Rrst-purchaser  information,  in 
writing,  within  90  days  of  receiving  it 
from  the  seller.  This  would  allow  for  the 
detection  of  items  that  may  get  lost  in 
transit  between  the  seller  and  the 
manufacturer  and  provide  evidence  that 
the  seller's  responsibilities  have  been 
fulfilled. 

Although  there  will  be  some 
additional  costs  for  this  recordkeeping, 
the  impact  of  this  regulation  on  those 
persons  affected  should  be  minimal. 
Manufacturers  are  now  required  to 
collect  this  information  and  persons  in 
the  distribution  chain  who  do  not  now 
keep  such  records,  will  obtain  records 
which  many  sales  organizations  keep  as 
a  matter  of  good  business  practice. 

In  addition,  this  proposal  would  revise 
§  179.19  to  reflect  the  new  address  for 
Coast  Guard  Headquarters. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  33  CFR  Part  179  as 
set  forth  below. 

1.  By  adding  a  new  §  179.04  to  read  as 
follows: 

§  179.04    Manufacturer  and  dealer  flrst- 
purctwser  list  requirements. 

(a)  Each  manufacturer  responsible  for 
defect  notification  under  Section  15  of 
the  Act  shall  provide  to  dealers, 
distributors,  private  label 
merchandisers,  subsequent 
manufacturers,  or  other  persons  who  are 
in  the  business  of  selling  or  distributing 
boats  or  associated  equipment,  to  whom 
the  manufacturer  delivers  a  product  for 
subsequent  resale,  the  following: 

(1]  A  means  of  recording  the  following 
information: 

(i)  The  name  and  address  of  the  first 
purchaser  for  purposes  other  than 
resale. 

(ii)  An  identification  of  the  particular 
item  sold  (for  boats  the  Hull 
Identification  Number  (HIN)  and  for 
engines  the  engine  serial  number). 

[iii]  The  name  and  address  of  the 
seller  or  other  means  by  which  the 
manufacturer  may  identify  that  person. 

(2)  An  excerpt,  copy,  or  summary  of 
this  regulation,  stating  the 
responsibilities  of  persons  in  the 
distribution  chain  in  assisting  the 
manufacturer  in  compiling  first 
purchaser-lists. 

(b)  Each  dealer,  distributor,  private 
label  merchandiser,  subsequent 
manufacturer,  or  other  person  who  is 
engaged  in  the  business  of  selling  or 
distributing  boats  or  associated 
equipment,  for  purposes  other  than 
resale,  shall — 


(1)  Record,  at  the  time  of  sale,  the 
information  specified  in  paragraph  (a][l] 
of  this  section  and  submit  it  to  the 
manufacturer,  or  the  manufacturer's 
designee,  within  90  days  of  the  date  of 
sale;  and 

(2)  Retain  a  copy  of  this  information 
until  the  manufacturer,  or  the 
manufacturer's  designee,  acknowledges 
receipt  of  it  as  required  by  paragraph  (d) 
of  this  section. 

(c)  Each  dealer,  distributor,  private 
label  merchandiser,  subsequent 
manufacturer,  or  other  person  engaged 
in  the  business  of  selling  or  distributing 
boats  or  associated  equipment,  who 
sells  these  products  for  the  purpose  of 
further  manufacture  or  resale,  shall 
deliver  with  the  product,  the  material 
provided  by  the  manufacturer  as 
required  in  paragraph  (a)  of  this  section. 

(d)  Each  manufacturer  shall  send 
written  acknowledgement  to  the  person 
who  submitted  the  information  under 
paragraph  (b)  of  this  section  within  90 
days  of  the  date  of  receipt  of  the 
information. 

(e)  Each  manufacturer  shall  retain  the 
information  required  in  paragraph  (a)(1) 
of  this  section  for  at  least  five  years 
from  the  date  of  certification  or  from  the 
date  of  manufacture  if  certification  is 
not  required. 

2.  By  revising  §  179.19  to  read  as 
follows: 

§  179.19    Address  of  commandant 

Each  report  and  communication  sent 
to  the  Coast  Guard  required  by  this  part 
must  be  submitted  to:  U.S.  Coast  Guard 
(G-BBT-3/42),  2100  Second  Street  SW., 
Washington,  D.C.  20593. 

(46  U.S.C.  1464;  49  CFR  1.46(n)(l)). 

Dated:  December  22, 1980. 
H.  W.  Parker, 

Rear  Admiral  U.S.  Coast  Guard,  Chief,  Office 
of  Boating,  Public,  and  Consumer  Affairs. 

[FR  Doc.  80-40402  Filed  12-24-80;  8:45  amj 
BILUNQ  CODE  W10-14-M 


33  CFR  Part  181 
[CGD  79-013] 

Identification  of  Boats 
agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  regulations  concerning 
boat  hull  identification  numbers.  The 
regulations  are  being  changed  to  provide 
a  more  accurate  identification  of  the 
manufacturer  responsible  for  notifying 
an  owner  of  a  defect  in  a  boat.  Changes 
are  also  proposed  to  make  alteration  or 
removal  of  a  hull  identification  number 
more  difficult  and  to  require  an 
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manufacture  boats.  Codes  have  been 
issued  to  foreign  manufacturers  who 
have  no  legal  responsibility  under  the 
Act.  Codes  have  also  been  issued  to 
persons  who  merely  wanted  to  be 
identified  as  boat  manufacturers  or 


regulation  does  not  ensure  the  integrity 
of  the  HIN.  In  addition,  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  has 
requested  the  Coast  Guard  to  take 
affirmative  action  to  ensure  that 


the  marking  that  is  observed  can  be 
relayed  back  to  the  manufacturer,  who 
can  then  furnish  the  correct  HIN. 

Section  181.25  would  be  clarified  to 
indicate  that  all  twelve  characters  of  the 
HIN  should  be  run  together,  rather  than 
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alternative  identification  for  each  boat  if 
the  hull  identification  number  is 
removed  or  destroyed.  Other  changes 
are  proposed  to  clarify  certain 
ambiguities  in  the  present  regulation. 
These  changes  should  ensure  that  the 
manufacturer  responsible  for  repairing  a 
defective  or  noncomplying  boat  can  be 
identified  and  that  each  boat  remains 
uniquely  identified  with  the  number 
assigned  by  its  manufacturer. 
DATE  Comments  must  be  received 
before  February  27,  1981. 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/TP24) 
(CGD  79-013),  U.S.  Coast  Guard, 
Washington,  D.C.  20593.  Between  the 
hours  of  7:00  a.m.  and  5:00  p.m.,  Monday 
through  Thursday,  comments  may  be 
delivered  to,  and  are  available  for 
inspection  and  copying  at  the  Marine 
Safety  Council  (G-CMC/TP24),  Room 
2418,  Department  of  Transportation. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Calvin  F. 
Perkins,  jr..  Office  of  Boating,  Public, 
and  Consumer  Affairs  (G-BBT-3/42), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  S.W.,  Washington,  D.C. 
20593,  (202/426-1065). 
SUPPLEMENTARY  INFORMATION:  The 
National  Boating  Safety  Advisory 
Council  has  been  consulted  and  its 
opinions  and  advice  have  been 
considered  in  the  formulation  of  this 
amendment.  The  transcript  of  the 
proceedings  of  the  National  Boating 
Safety  Advisory  Council  at  which  this 
amendnent  was  discussed  is  available 
for  examination  in  Room  4224,  U.S. 
Coast  Guard  Headquarters  Building, 
2100  Second  Street,  S.W.,  Washington, 
D.C.  The  minutes  of  the  meeting  are 
available  from  the  Executive  Director, 
National  Boating  Safety  Advisory 
Council,  c/o  Commandant  (G-BA),  U.S. 
Coast  Guard,  Washington,  D.C.  20593. 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
arguments.  Each  comment  submitted 
should  include  the  name  and  address  of 
the  person  submitting  it,  identify  this 
notice  (CGD  79-013)  and  the  specific 
section  of  the  proposal  to  which  the 
comment  applies,  and  give  the  reasons 
for  the  comment.  Those  desiring 
acknowledgment  that  their  comment  has 
been  received  should  enclose  a  stamped 
self-addressed  post  card  or  envelope. 
The  proposal  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  considered  before  final 
action  is  taken  on  the  proposal.  Copies 
of  all  written  comments  received  will  be 
available  for  examination  by  interested 


persons.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  LCDR 
Anthony  ).  Pettit.  Project  Manager. 
Office  of  Boating,  Public,  and  Consumer 
Affairs,  and  Coleman  Sachs,  Project 
Attorney,  Office  of  Chief  Counsel. 

Discussion  of  the  Proposed  Amendment 

Since  the  Hull  Identification  Number 
(HIN)  regulation  became  effective  in 
1972,  the  Coast  Guard  has  monitored  its 
suitability  to  meet  the  desired  purpose 
as  well  as  its  usefulness  in  other  areas. 

The  HIN  is  used  for  titling, 
registration,  accident  investigation,  and 
insurance.  It  also  provides  a  positive 
identification  of  lost  and  stolen  boats. 
However,  certain  problems  have  been 
identified.  This  amendment  seeks  to 
solve  them  by:  (1)  Identifying  persons 
who  have  defect  notification 
accountability  and  restricting  assigment 
and  use  of  manufacturer  identifications 
to  those  persons,  (2)  establishing 
measures  to  make  alteration  or  removal 
of  an  HIN  difficult  and  prescribing  an 
alternative  means  of  identification  and, 
(3)  resolving  miscellaneous  ambiguities 
in  the  regulation  which  have  led  to 
confusion  and  unintended 
noncompliance. 

Defect  Notification  Responsibilities 

Language  in  the  heading  of  Subpart  C 
and  the  body  of  §  181.21  and  §  181.23 
would  be  revised  to  indicate  that  only 
boats  need  be  identified  with  an  HIN, 
not  bare  hulls  which  could  not  be 
marketed  as  boats.  This  would  eliminate 
the  need  to  define  "hull"  and  resolve  the 
confusion  that  occurs  in  multistage 
manufacturing  as  to  who  is  responsible 
for  affixing  the  HIN.  Under  the  proposed 
revision  the  builder  of  a  bare  hull 
ordinarily  would  not  be  responsible.  The 
responsibility  would  lie  with  the  first 
party  who  completed  additional 
manufacturing  on  the  hull  to  the  extent 
that  it  could  be  marketed  as  a  boat  to  an 
ordinary  customer.  At  present,  the 
combination  of  the  HIN  and  certification 
regulations  (33  CFR  Part  181,  Subparts  B 
and  C)  does  not  necessarily  ensure  that 
the  boat  as  marketed  is  labeled  with  the 
name  of  the  company  responsible  for 
correcting  noncompliances  and  safety 
defects.  One  cannot  say  unequivocally 
that  the  name  on  the  certification  plate 
(assuming  one  is  required)  designates 
the  party  with  defect  notification 
responsibility  or  that  the  three-character 


manufacturer  identification  code  in  the 
HIN  designates  this  responsibility.  For 
example,  a  boat  which  is  marketed  by  a 
private  label  merchandiser  and 
manufactured  by  a  company  which  buys 
bare  hulls  from  a  separate  source  might 
not  b"ar  any  indication  of  the  party 
responsible  for  defect  notification.  The 
HIN  could  show  the  code  of  the  bare 
hull  builder  with  the  certification  plate 
showing  the  name  of  the  private  label 
merchandiser,  yet  the  "manufacturer" 
for  purposes  of  defect  notification  and 
correction  would  be  the  intermediate 
manufacturer.  Sometimes,  it  becomes 
difficult  to  determine  who  did  build  a 
boat,  particularly  after  one  or  more  of 
the  companies  involved  goes  out  of 
business.  The  Coast  Guard  intends  that 
the  manufacturer  identification  in  the 
HIN  always  represent  either  a  domestic 
manufacturer  or  an  importer  who  is 
legally  responsible  for  defect 
notification  under  Section  15  of  the 
Federal  Boat  Safety  Act  of  1971  (46 
U.S.C.  1464). 

Paragraphs  181.23(a),  181.25(a),  and 
181.31(a]  would  be  revised  to  require 
importers  to  use  their  own  manufacturer 
identification,  not  those  of  foreign 
manufacturers.  The  responsibility  is  the 
importer's,  although  the  importer  may 
have  the  foreign  builder  actually  affix 
the  HIN.  Thus,  every  imported  boat 
would  be  identified  with  the  party  who 
has  defect  notification  responsibilities 
under  Section  15  of  the  Federal  Boat 
Safety  Act  of  1971.  An  exception  is 
provided  for  importers  of  Canadian  built 
boats  because  the  Canadian  Coast 
Guard  and  the  U.S.  Coast  Guard  have 
working  agreements  that  make  it 
possible  to  identify  the  responsible 
parties  in  the  event  of  recall.  A  similar 
exception  would  be  made  for  other 
countries  with  which  the  U.S.  Coast 
Guard  establishes  similar  agreements. 

Paragraph  181.31(a)  would  be 
expanded  to  include  more  specific 
criteria  for  assigning  manufacturer 
identifications.  Only  manufacturers  who 
must  identify  boats  and  who  have  defect 
notification  responsibility  may  apply  for 
a  code.  The  application  must  be  in 
writing  and  must  indicate  the 
manufacturer's  name  and  address,  as 
well  as  the  general  types  and  lengths  of 
boats  to  be  manufactured  or  imported. 
The  Coast  Guard  considers  these  the 
minimum  conditions  which  will  enable  it 
to  avoid  assigning  a  manufacturer 
identification  code  to  a  person  not 
entitled  to  one.  Since  the  original  HIN 
regulation  had  virtually  no  restrictions 
on  the  issuance  and  use  of  manufacturer 
identification  codes,  the  codes  have 
been  assigned  to  anyone  who  informs 
the  Coast  Guard  of  an  intention  to 
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determined  and  skilled  boat  thief  to 
conceal  alterations.  For  the  most  part, 
however,  ordinary  and  reasonable 
methods  of  affixing  the  HIN  can 
discourage  efforts  at  alteration  by  the 
inexperienced  thief  or  other  persons 


information  following  the  HIN  as  being 
part  of  the  HIN.  ' 

The  National  Boating  Safety  Advisory 
Council  reviewed  these  proposed 
amendments  at  their  meeting  in  May 
1979  and  voted  unanimously  in  favor  of 


boat  if  its  hull  identification  number  is 
lost,  unreadable,  or  altered.  This 
requirement  is  satisfied  by  any 
additional  or  unique  marking  which  the 
manufacturer  can  match  with  the  hull 
identification  number  that  was 
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manufacture  boats.  Codes  have  been 
issued  to  foreign  manufacturers  who 
have  no  legal  responsibility  under  the 
Act.  Codes  have  also  been  issued  to 
persons  who  merely  wanted  to  be 
identified  as  boat  manufacturers  or 
wanted  to  build  a  boat  for  personal  use. 
This  resulted  in  inefHcient  use  of  Coast 
Guard  resources.  The  Coast  Guard 
believes  that  specific  conditions  for 
issuance  and  use  of  these  codes  should 
be  established,  and  that  the  conditions 
should  be  clearly  stated  as  part  of  the 
regulation. 

Section  181.33  would  limit  the  use  of 
manufacturer  identification  codes  and 
require  manufacturers  to  report  changes 
in  business  name  or  address.  These 
provisions  are  necessary  so  that  the 
Coast  Guard  may  maintain  a  current 
source  of  contact  with  each 
manufacturer  to  ueet  the  requirements 
of  defect  notification.  Codes  have  been 
issued  to  companies  which  have  n;ioved, 
changed  their  name,  been  sold,  or  gone 
bankrupt  and  been  reestablished  as  new 
businesses,  without  any  change  of  code 
or  requirement  to  notify  the  Coast  Guard 
of  the  change  in  status.  As  a  result, 
companies  producing  boats  with  a  given 
code  may  not  be  legally  responsible  for 
some  boats  previously  produced  with 
the  same  code  because  they  were 
produced  by  a  different  business  entity. 

Paragraph  181.33(a]  would  prohibit 
use  of  a  manufacturer  identification 
code  by  anyone  other  than  the 
manufacturer  to  whom  it  was  assigned. 
Thus,  as  long  as  the  original  business 
entity  is  preserved,  a  manufacturer 
would  be  expected  to  keep  the  same 
code  throughout  transactions  such  as 
acquisitions,  mergers,  consohdations, 
etc.  But  when  a  boat  manufacturing 
business  is  dissolved,  the  code  could  not 
be  used  by  another  business  which 
acquired  its  assets.  When  a 
manufacturer  simply  has  a  change  in 
business  name  or  address  with  no 
change  in  business  entity  or  defect 
notification  responsibihty,  the  same 
identification  code  should  be  used. 
However,  paragraph  181.33(b]  would 
require  that  the  Coast  Guard  be  advised 
of  the  new  name  or  address  so  that  the 
manufacturer  could  be  contacted  if 
necessary. 

Preserving  a  Unique  Boat  Identification 

Several  measures  are  proposed  to 
reduce  the  number  of  incidents  of 
tampering  with  tilNs,  to  make  tampering 
more  obvious,  and  to  provide  an 
alternative  means  of  identification  if  the 
HIN  is  tampered  with  or  lost.  Consumer 
complaints,  reports  from  state  and  local 
law  enforcement  personnel  and  the 
Coast  Guard's  own  experience  indicate 
that  the  present  wording  of  the  HIN 


regulation  does  not  ensure  the  integrity 
of  the  HIN.  In  addition,  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  has 
requested  the  Coast  Guard  to  take 
affirmative  action  to  ensure  that 
removal,  alteration,  or  replacement  of 
HINs  would  be  truly  obvious  and 
evident.  Most  cases  the  Coast  Guard  is 
aware  of  involve  alteration  of  the  last 
four  digits  to  obtain  lower  taxes  or 
insurance  rates  or  to  represent  a  boat 
for  sale  as  being  newer  than  it  actually 
is.  In  some  cases,  the  HINs  on  stolen 
boats  are  altered  so  that  the  boats  can 
be  sold  and  registered  without 
detection.  The  proposed  revision  of  the 
HIN  regulations  may  eliminate  many  of 
these  abuses. 

Boating  safety  interests  would  also  be 
furthered  if  HINs  were  made  more 
resistant  to  tampering.  In  several  cases 
where  it  was  suspected  that  boats  were 
not  in  compliance  with  safety  standards, 
the  Coast  Guard  has  not  been  able  to 
determine  which  safety  standards 
applied  because  the  date  of  certification, 
contained  in  the  last  four  digits  of  the 
HIN,  had  been  altered  after  the  boats 
left  the  factory. 

In  addition  to  these  deliberate  abuses, 
the  Coast  Guard  knows  of  many 
situations  where  the  HIN  could  easily  be 
lost  accidentally  because  it  was  placed, 
albeit  "permanently",  on  removable 
components  such  as  rubrails.  Even  when 
correctly  applied,  there  is  a  certaind  risk 
of  accidental  damage  to  the  HIN 
because  it  must  be  placed  on  the  outside 
of  the  hull,  rather  than  in  a  more 
protected  location  inside  the  boat. 

Section  181.24  would  be  a  new 
requirement  intended  to  provide  a 
means  whereby  a  boat  can  still  be 
uniquely  identified  even  if  the  HIN  is 
damaged  or  lost.  The  Coast  Guard  also 
expects  that  this  may  deter  those  who 
would  deliberately  alter  a  HIN.  The 
principal  cost  involved  in  implementing 
such  a  requirement  would  be  the  initial 
cost  for  manufacturers  to  make  a  change 
in  their  production  methods;  the  cost  of 
the  actual  marking  will  be  less  than  a 
dollar  per  boat.  Many  builders  already 
hgve  additional  numbers  on  their  boats 
which  will  meet  this  requirement. 
Writing  the  HIN  with  an  indelible 
marker  on  some  unexposed  portion  of 
the  boat  would  meet  the  intent,  as 
would  laminating  into  the  boat  a  tom-off 
piece  of  a  production  control  document. 
A  manufacturer  is  free  to  change  the 
location  of  the  marking  randomly  or 
periodically.  The  intent  is  that  a 
manufacturer  who  is  asked  about  a 
missing  or  questionable  HIN  can  direct 
the  person  to  a  place  on  the  boat  where 
the  correct  HIN  can  either  be  found  or 


the  marking  that  is  observed  can  be 
relayed  back  to  the  manufacturer,  who 
can  then  furnish  the  correct  HIN. 

Section  181.25  would  be  clarified  to 
indicate  that  all  twelve  characters  of  the 
HIN  should  be  run  together,  rather  than 
separated  into  three  functional 
groupings.  Separating  the  groupings  can 
cause  doubt  about  missing  characters 
and  provide  added  opportimities  for 
tampering. 

Paragraph  181.29(b)  would  be  added 
to  address  specifically  the  HIN  which  is 
affixed  by  means  of  a  separate  plate 
and  to  prohibit  placing  HINs  on 
removable  components.  Law 
enforcement  personnel  have  brought  to 
oiur  attention  examples  where  they  felt  it 
was  just  too  easy  to  tamper  with  the 
HINs.  The  most  common  case  was 
punched  aluminum  strip  attached  with 
blind  (hollow  of  "pop")  rivets.  Any 
person  who  had  access  to  a  similar 
punching  machine  could  drill  out  the 
rivets  and  replace  the  aluminum  strip 
with  a  new  one,  with  virtually  no 
evidence  of  the  change. 

Under  the  proposed  criteria,  the  Coast 
Guard  would  not  consider  acceptable  a 
plate  which  is  simply  blind  riveted.  A 
plate  which  is  both  blind  riveted  and 
bonded  would  be  acceptable  if  the 
strength  of  the  bond  were  such  that  the 
surrounding  hull  area  would  normally  be 
damaged  in  attempting  to  pry  it  loose.  A 
welded  plate  would  be  acceptable,  as 
would  one  which  is  attached  with  solid 
rivets  if  the  drilling,  grinding,  or  prying 
involved  in  removal  would  normally 
involve  some  damage  to  the  surrounding 
area.  In  all  of  the  latter  methods 
considerably  more  skill  and 
determination  would  be  required  to 
remove  the  plate  than  with  the  plate 
which  is  only  blind  riveted. 

One  member  of  the  National  Boating 
Safety  Advisory  Council  subcommittee 
that  assisted  in  developing  these 
amendments  suggested  that  the  word 
"permanently"  be  removed  from 
paragraph  181.29  (b)  as  it  appears  in  the 
phrase  "*  *  *  otherwise  permanently 
affixed  *  *  *".  The  word  was  considered 
vague  and  open  to  a  variety  of 
interpretations,  making  the  requirement 
difficult  to  enforce  effectively.  The 
Coast  Guard  solicits  comments  on 
removal  of  this  word  or  suggestions  for 
other  language  that  would  better 
describe  the  dual  requirements  of 
permanency  and  visibility  of  tampering. 
The  Coast  Guard's  major  concern  is  for 
every  boat  to  be  uniquely  numbered 
throughout  its  useful  life  under  most 
circumstances,  not  for  the  HIN  to  be  so 
rugged  and  impervious  that  it  cannot  be 
removed  from  the  hull.  The  Coast  Guard 
does  not  expect  that  every  HIN  will  be 
affixed  so  as  to  defeat  the  efforts  of  a 
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(1)  On  boats  with  transoms,  to  the 
starboard  outboard  side  of  the  transom 
within  two  inches  below  the  top  of  the 
transom,  gunwale,  or  hull/deck  joint, 
whichever  is  lowest; 


office  that  covers  the  area  of  intended 
use. 

§  181.33    Conditions  for  use  of 
manufacturer  Identification  codes. 

fnl  Mn  maniifartiirpr  mav  qpII  nr 


Authority:  Sec.  1801,  Pub.  L.  96-70.  93  Stat. 
492  (22  U.S.C.  3811):  E.0. 12173,  45  FR  69271: 
E.0. 12215,  45  FR  36043. 

In  the  final  sentence  of  §  103.8  (b),  the 
words  "numerous  or"  should  be  inserted 
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determined  and  skilled  boat  thief  to 
conceal  alterations.  For  the  most  part, 
however,  ordinary  and  reasonable 
methods  of  affixing  the  HIN  can 
discourage  efforts  at  alteration  by  the 
inexperienced  thief  or  other  persons 
who  might  want  to  alter  or  remove  a 
HIN. 

Section  181.35  is  being  proposed  to 
provide  a  clear  prohibition  against 
tampering  with  HINs.  Civil  penalty 
proceedings  could  be  initiated  under  33 
CFR  1.07  against  anyone  found  to  have 
violated  this  provision.  A  penalty  of  up 
to  $500  could  be  assessed  under  46 
U.S.C.  1484(b). 

Miscellaneous  Clarifications 

Among  the  miscellaneous 
clarifications  which  are  being  proposed, 
paragraphs  181.23(b)  and  181.31(b)  set 
forth  the  procedure  for  issuing  an  HIN  to 
the  amateur  builder  or  persons  who 
import  a  boat  for  their  own  personal  use. 
This  procedure  has  been  in  use  for  eight 
years. 

Paragraph  181.23(c]  would  be  revised 
to  prohibit  the  manufacturer  from 
assigning  the  same  12-character  HIN  to 
more  than  one  boat.  Under  existing 
regulations,  the  same  first  eight 
characters  of  the  HIN  may  not  be 
assigned  to  more  than  one  boat.  This 
would  be  permitted  under  the  proposed 
regulations  in  recognition  of  the  fact  that 
variations  will  occur  in  the  last  four 
characters  of  the  HIN  for  boats  that  are 
built  in  different  months  or  years.  As  the 
fourth  through  eighth  characters  need 
,only  cover  a  month's,  and  not  a  year's 
production,  manufacturers  would  be 
afforded  greater  flexibility  to  indicate 
model  data  and  other  information.  A 
similar  practice  is  followed  in  the 
automobile  industry.  The  Coast  Guard 
seeks  to  foster  recognition  of  the  HIN  as 
a  12-character  unit.  This  would  reduce 
the  use  of  partial  HINs  which  now 
occurs  in  some  computer  systems, 
thereby  promoting  greater  computer 
system  compatibility.  The  FBI's  National 
Crime  Information  Center  (NCIC) 
computer  is  programmed  to  receive  only 
12-character  HINs. 

Paragraph  181.25(c)  would  be  clarified 
to  indicate  that  for  boats  which  do  not 
have  to  be  certified,  i.e.,  boats  that  are 
not  required  to  meet  any  Coast  Guard 
safety  standard,  the  date  which  appears 
in  the  HIN  represents  the  date  of 
manufacture  rather  than  the  date  of 
certification. 

Section  181.27  would  be  modified  to 
prevent  placing  additional  characters 
which  could  be  taken  as  part  of  the  HIN 
in  the  vicinity  of  the  HIN.  State  boat 
registration  authorities  and  NCIC 
personnel  have  reported  that  the  boat 
owner  frequently  reads  additional 


information  following  the  HIN  as  being 
part  of  the  HIN.  ' 

The  National  Boating  Safety  Advisory 
Council  reviewed  these  proposed 
amendments  at  their  meeting  in  May 
1979  and  voted  unanimously  in  favor  of 
their  adoption. 

This  proposal  has  been  reviewed  and 
is  not  considered  a  significant 
rulemaking  under  the  Department  of 
Transportation's  "Regulatory  Policies 
and  Procedures"  (44  FR  11034,  February 
26, 1979).  A  draft  evaluation  has  been 
prepared  and  is  available  for  inspection 
at  the  Marine  Safety  Council.  (See 
Addresses). 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  revise  Subpart 
C  of  Part  181  of  Title  33,  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  181— MANUFACTURER 
REQUIREMENTS 


Subpart  C— Identification  of  Boats 

Sec. 

181.21  Purpose  and  applicability. 

181.23  Hull  identification  numbers  required. 

181.24  Additional  marking  required. 

181.25  Hull  identification  number  format. 
181.27  Information  displayed  near  hull 

identification  number. 
181.29    Hull  identification  number  display. 
181.31     Manufacturer  identification  code 

assignment. 
181.33    Conditions  for  use  of  manufacturer 

identification  codes. 
181.35     Removal  of  numbers. 

Authority:  46  U.S.C.  1454,  1456  1464, 1488; 
49CFRl.46(n)(l). 


Subpart  C— Identification  of  Boats 

§181.21    Purpose  and  applicability. 

This  subpart  prescribes  the 
requirements  for  identification  of  boats 
to  which  section  4  of  the  Federal  Boat 
Safety  Act  of  1971  applies. 

§  181.23    Hull  identification  numbers 
required.     . 

(a)  A  manufacturer,  as  defined  in 

§  181.3  of  this  part,  must  identify  each 
boat  produced  or  imported  with  a  hull 
identification  number  that  meets  the 
requirements  of  this  subpart. 

(b)  A  person  who  builds  or  imports  a 
boat  not  for  sale,  but  for  personal  use, 
must  identify  that  boat  with  a  hull 
identification  number  that  meets  the 
requirements  of  this  subpart. 

(c)  No  person  may  assign  the  same 
hull  identification  number  to  more  than 
one  boat. 

§  181.24    Additional  marking  required. 

Manufacturers  who  are  required  to 
identify  boats  under  §  181.23(a).  must 
provide  a  means  of  identifying  each 


boat  if  its  hull  identification  number  is 
lost,  unreadable,  or  altered.  This 
requirement  is  satisfied  by  any 
additional  or  unique  marking  which  the 
manufacturer  can  match  with  the  hull 
identification  number  that  was 
originally  assigned  to  the  boat. 

§  181.25    Hull  identification  number  format 

Each  hull  identification  number 
required  by  §  181.23  must  consist  of 
twelve  characters,  uninterrupted  by 
slashes,  hyphens,  or  spaces,  as  follows: 

(a)  The  first  three  characters  must  be 
a  manufacturer  identification  assigned 
under  §  181.31,  unless  the  boat  is  built  in 
Canada,  in  which  case  the  Canadian 
manufacturer's  identification  code  may 
be  used. 

(b)  Characters  four  through  eight  must 
be  assigned  by  the  manufacturer  and 
must  be  letters  of  the  English  alphabet, 
or  Arabic  numerals,  or  both,  except  the 
letters  I.  O.  and  Q. 

(c)  Characters  nine  through  twelve 
must  indicate  the  date  of  certification 
when  certification  is  required  by 
Subpart  B  of  this  part  and  when  no  date 
of  certification  appears  on  the  required 
certification  label.  In  all  other  cases, 
characters  nine  through  twelve  must 
indicate  the  date  of  manufacture,  which 
can  be  no  earlier  than  the  dale 
construction  or  assembly  began  and  no 
later  than  the  date  the  boat  leaves  the 
place  of  manufacture,  assembly,  or 
import.  The  characters  must  be  either — 

(1)  Arabic  numerals  with  characters 
nine  and  ten  indicating  the  month  and 
characters  eleven  and  twelve  indicating 
the  last  two  numerals  of  the  year;  or 

(2)  A  combination  of  Arabic  numerals 
and  letters  of  the  English  alphabet  with 
character  nine  indicated  as  "M", 
characters  ten  and  eleven  the  last  two 
numerals  of  the  model  year,  and 
character  twelve  the  month  of  the  model 
year.  The  first  month  of  the  model  year, 
August,  must  be  designated  by  the  letter 
"A",  the  second  month,  September,  by 
the  letter  "B  ",  and  so  on  until  the  last 
month  of  the  model  year,  July. 

§  181.27    Information  displayed  near  hull 
identification  number. 

If  additional  information  is  displayed 
on  the  boat  within  two  inches  of  the  hull 
identification  number,  that  information 
must  be  separated  from  the  hull 
identification  number  by  means  of 
borders  or  labeling  so  that  it  will  not  be 
interpreted  as  part  of  the  hull 
identification  number. 

§  181.29    Hull  identification  number 
display. 

(a)  The  hull  identification  number 
must  be  affixed — 
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numerical  limitations  on  entries  by  large 
vessels  (vessels  at  or  in  excess  of  100 
tons  gross)  into  the  Bay.  At  the  same 
time  interim  regulations  were  published 
which  addressed  numerical  limitations 


Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  John 
Chapman,  Superintendent;  Donald  D. 
Chase.  Chief  of  Ooerations.  Glacier  Bav 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-7-FRL  1714-4] 
An  ncD  D>>rf  CO 
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(1)  On  boats  with  transoms,  to  the 
starboard  outboard  side  of  the  transom 
within  two  inches  below  the  top  of  the 
transom,  gunwale,  or  hull/deck  joint, 
whichever  is  lowest;^ 

(2)  On  boats  without  transoms,  to  the 
starboard  side  of  the  hull,  aft,  within 
two  inches  of  the  top  edge  and  within 
one  foot  of  the  aftermost  portion  of  the 
hull; 

(3)  On  catamarans  and  pontoon  boats 
which  have  readily  replaceable  hulls,  to 
the  aft  crossbeam  within  one  foot  of  the 
starboard  hull  attachment. 

(b)  The  hull  identification  number 
must  be  carved,  burned,  stamped, 
embossed,  or  otherwise  permanently 
affixed  to  the  boat  so  that  alteration, 
removal,  or  replacement  would  be 
obvious.  If  the  number  is  on  a  separate 
plate,  the  plate  must  be  fastened  in  such 
a  manner  that  its  removal  would 
normally  cause  some  scarring  of  or 
damage  to  the  surrounding  hull  area. 
The  hull  identification  number  must  not 
be  attached  to  parts  to  the  boat  that  are 
removable. 

(c)  The  characters  of  the  hull 
identification  number  must  be  no  less 
than  one-fourth  of  an  inch  high. 

(d)  If  the  hull  identification  number 
would  not  be  visible  from  a  position 
astern  of  the  vessel,  because  of  rails, 
fittings,  or  other  accessories,  the  number 
must  be  located  as  near  as  possible  to 
the  location  specified  in  paragraph  (a)  of 
this  section,  provided  that  it  is  visible 
from  astern. 

§181.31    Manufacturer  identification  code 
assignment. 

(a)  Each  manufacturer  who  needs  an 
identification  code  to  meet  the 
requirements  of  §  181.23(a)  and  §  181.25, 
must  request  a  manufacturer 
identification  code  in  writing  from 
Commandant  (G-BP),  U.S.  Coast  Guard, 
2100  Second  Street,  SW.,  Washington, 
D.C.  20593.  The  request  must  indicate 
the  name  and  U.S.  address  of  the 
manufacturer  that  will  be  using  the 
identification  code  and  the  general  types 
and  lengths  of  boats  it  intends  to 
produce  or  import.  Manufacturer 
identification  codes  will  be  assigned 
only  to  manufacturers  as  defined  in 

§  181.3  of  this  part  who  are  responsible 
for  meeting  the  defect  notification 
requirements  of  part  179  of  this 
subchapter.  There  is  no  charge  for  the 
assignment. 

(b)  Persons  who  are  required  to 
identify  boats  under  §  181.23(b)  must 
obtain  the  required  hull  identification 
number  from  the  State  Boating  Law 
Administrator  of  the  intended  state 
principal  use,  or,  if  the  Boating  Law 
Administrator  does  not  assign  these 
numbers,  from  the  Coast  Guard  District 


office  that  covers  the  area  of  intended 
use. 

§  181.33    Conditions  for  use  of 
manufacturer  identification  codes. 

(a)  No  manufacturer  may  sell  or 
transfer  a  manufacturer  identification 
code  or  use  a  manufacturer 
identification  that  has  been  assigned  to 
another. 

(b)  A  manufacturer  who  moves  or  has 
a  change  in  business  name  must  advise 
the  Commandant  (G-BP)  of  the  new 
address  or  name. 

§  181.35    Removal  of  numbers. 

No  persons  may  remove,  alter,  or 
conceal  a  number  required  by  this 
subpart  unless  authorized  by  the 
Commandant. 

(46  U.S.C.  1454, 1456. 1464,  1488;  49  CFR 

1.46(n)  (D) 

Dated:  December  22, 1980. 

H.  W.  Parker, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 

of  Boating,  Public,  and  Consumer  Affairs. 

|FR  Doc.  80-W401  Filed  12-24-80;  8:45  am| 
BILLING  CODE  4910-14-M 


PANAMA  CANAL  COMMISSION 

35  CFR  Part  103 

Order  of  Passage  of  Vessels  Through 
the  Panama  Canal 

agency:  Panama  Canal  Commission. 
ACTION:  Correction  of  notice  of  proposed 
rulemaking. 

summary:  This  document  makes 
correction  of  typographical  errors  in  FR 
Doc  80-37858  published  in  the  Federal 
Register  on  December  4, 1980  (45  FR 
80313)  announcmg  a  proposal  to  amend 
the  Panama  Canal  Commission's 
Regulations  relating  to  the  general 
provisions  governing  vessels  by 
establishing  a  plan  for  scheduling 
vessels  transiting  the  Panama  Canal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rholde,  Jr.,  Secretary,  Panama 
Canal  Commission,  425  13th  Street 
NW.,  Washington,  D.C.  20004,  Phone: 
(202)  724-0104. 
or 
Captain  John  D.  Thurber,  Marine 
Director,  Panama  Canal  Commission, 
Phone  (Repubic  of  Panama)  52-7917. 
SUPPLEMENTARY  INFORMATION: 
Corrections  to  document:  In  the 
Supplementary  Information  paragraph, 
the  word  "terminals"  at  the  end  of  line 
12,  column  1,  page  80314,  should  be 
changed  to  "terminus";  the  word 
"Docks"  in  line  17,  column  1,  page  80314, 
should  be  changed  to  read  "locks."  The 
Authority  of  Part  103  should  be  changed 
to  read  as  follows: 


Authority:  Sec.  1801,  Pub.  L.  9&-70,  93  Stat. 
492  (22  U.S.C.  3811):  E.0. 12173,  45  FR  69271: 
E.0. 12215,  45  FR  36043. 

In  the  final  sentence  of  §  103.8  (b),  the 
words  "numerous  or"  should  be  inserted 
so  that  the  sentence  in  its  entirety  reads 
as  follows:  "Requests  for  booking  or 
prescheduling  may  be  denied  in  the  case 
of  vessel  operators  or  agents  who 
establish  a  record  of  numerous  or 
repeated  cancellations." 
Michael  Rhode,  )r.. 
Secretary. 
December  15, 1980. 

|FR  Doc.  80-40312  Filed  12-24-80:  8:45  am] 
BILLING  CODE  3640-01-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Glacier  Bay  National  Monument; 
Protection  of  Humpback  Whales 

AQENCY:  National  Park  Service. 
ACTION:  Proposed  rule. 

summary:  The  regulations  set  forth 
below  are  intended  to  limit  the  adverse 
impact  of  commercial  fishing  on  the 
humpback  whale  (Megaptera 
Novaengliae)  within  Glacier  Bay 
National  Monument.  These  proposed 
rules  are  designed  to  supplement  the 
regulations  relating  to  the  protection  of 
humpback  whales  published  May  15, 
1980  (45  FR  32228)  as  well  as  the  Final 
Rulemaking  found  elsewhere  in  today's 
Federal  Register.  These  rules  propose 
the  addition  of  Pacific  herring  (Clupea 
spp,)  to  the  list  of  fish  which  may  not  be 
actively  fished  for  nor  retained  if 
incidentally  caught.  In  addition,  these 
rules  propose  the  prohibition  of  bottom 
trawling  within  Glacier  Bay. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  30, 1981. 
ADDRESS:  Comments  should  be  directed 
to:  Superintendent,  Glacier  Bay  National 
Monument,  P.O.  Box  1089,  Juneau, 
Alaska  99f  02. 

FOR  FUR1 HCR  INFORMATION  CONTACT: 
John  Chapman,  Superintendent,  Glacier 
Bay  Natio'.al  Monument,  P.O.  Box  1089. 
Juneau.  Alaska  99802.  Telephone:  (907) 
586-7137. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  15, 1980.  the  National  Park 
Service  published  Final  Rules  Regarding 
the  Protection  of  Humpback  Whales  in 
Glacier  Bay  National  Monument  (45  FR 
32228).  Two  major  areas  were 
addressed:  (1)  Operating  restrictions  on 
all  vessels  within  Glacier  Bay;  and  (2) 
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FOR  FURTHER  INFORMATION:  Contact  Ken 
Greer  at  816  374-3791  [FTS  758-3791]. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  5, 1978,  National  Ambient 


stationary  and  mobile  sources,  control 
strategies  showing  reductions  in  lead 
emissions  from  stationary  and  mobile 
sources,  consent  orders  which  provide 
scl'.edules  for  installation  of  control 
equipment  on  certain  stationary  sources. 


interpreted  the  statute  to  mean  that  the 
attainment  date  is  three  years  from  the 
actual  EPA  approval  date  of  the  lead 
SIP.  EPA  has  stated  in  a  previous  FR 
notice  that  the  attainment  date  for  all 
States  is  October  31, 1982,  three  vears 
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numerical  limitations  on  entries  by  large 
vessels  (vessels  at  or  in  excess  of  100 
tons  gross)  into  the  Bay.  At  the  same 
time  interim  regulations  were  published 
which  addressed  numerical  limitations 
on  entries  by  small  vessels  (vessels 
below  100  tons  gross)  and  prohibited 
commercial  and  charter  fishing  for  the 
principal  food  sources  for  humpback 
whales  in  Glacier  Bay.  These  rules  are 
published  in  final  form  today. 

Much  of  the  relevant  background 
information  regarding  the  humpback 
whale.  Glacier  Bay  National  Monument, 
recent  research  investigations  and 
findings  and  the  legal  authorities  for 
this  action,  are  set  out  in  the  final 
rulemaking  relating  to  the  protection  of 
the  humpback  whales  found  elsewhere 
in  today's  Federal  Register.  This 
information  will  not  be  reproduced  in 
this  rulemaking,  but  is  hereby 
incorporated. 

Experience  with  these  regulations  at 
Glacier  Bay  during  the  1980  whale 
season  indicated  two  shortcomings  in 
the  area  of  commercial  fishing  activities. 

Pacific  herring  [Clupea  spp.]  are  not 
known  to  frequent  Glacier  Bay  in  large 
numbers.  However,  they  are  now  known 
to  occur  in  the  Bay.  The  fact  that  Pacific 
herring  comprise  a  primary  food  source 
for  humpback  whales  elsewhere  in 
Southeast  Alaska  is  well  established. 
However,  the  importance  of  these  fish 
as  a  food  source  for  humpbacks  in 
Glacier  Bay  is  not  yet  known  since  the 
research  record  into  the  relationship 
among  natural  food  cycles,  food 
availability,  and  whale  behavior  is 
incomplete.  Until  this  relationship  is 
more  fully  explored  prudence  dictates  a 
conservative  approach  towards  human 
activities  which  may  adversely  effect  an 
endangered  species  such  as  the 
humpback  whale. 

Bottom  trawling  is  practiced  by  only 
two  known  commercial  fishing  vessels 
within  Glacier  Bay  at  this  time.  It  is  a 
fishing  method  which  disrupts  feed 
beds.  Significant  numbers  of  shrimp 
[Pandalidae],  a  prohibited  commercial 
fishery  within  the  Bay,  are  incidentally 
taken  and  lost  as  a  whale  food  source 
using  this  method..  Again,  prudence 
dictates  a  conservative  approach 
towards  a  human  activity  potentially 
harmful  to  this  endangered  species  until 
food  relationships  are  better  understood. 

As  with  all  other  regulations  relating 
to  the  protection  of  humpback  whales 
within  Glacier  Bay  National  Monument, 
these  proposed  rules  will  be  subject  to 
ongoing  review  and  modification  where 
warranted.  After  two  and  one-half 
years,  the  Service  shall  formally  review 
these  regulations. 


Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  John 
Chapman,  Superintendent;  Donald  D. 
Chase,  Chief  of  Operations,  Glacier  Bay 
National  Monument;  William  F.  Paleck, 
Alaska  Regional  Office;  Deborah  L. 
Williams,  Solicitor's  Office,  Anchorage. 

Impact  Analysis 

The  National  Park  Service  has  made  a 
determination  that  the  regulations 
contained  in  this  rulemaking  are  not 
significant,  as  that  term  is  defined  under 
Executive  Order  No.  12044,  as  amended, 
and  43  CFR  Part  14,  nor  do  they  require 
the  preparation  of  a  regulatory  analysis 
pursuant  to  the  provisions  of  these 
authorities.  In  addition,  the  Service  has 
determined  that  these  regulations  do  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  which  would 
require  an  Environmental  Impact 
Statement.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  which  address 
protection  of  humpback  whales  within 
Glacier  Bay  have  been  prepared  and  are 
available  at  the  address  listed  at  the 
beginning  of  this  rulemaking. 

Authority 

(Presidential  Proclamations  Nos.  1733  (43 
Stat.  1988).  2330  (53  Stat.  2534).  and  4618  (43 
FR  57053);  Act  of  August  25.  1916  [39  Stat. 
535.  as  amended.  16  U.S.C.  1  et  seq.)\  245  DM 
1  (44  FR  23384);  National  Park  Service  Order 
77  (38  FR  7478),  as  amended.) 

John  F.  Chapman, 

Superintendent. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  §  7.23(f)  of  Title  36  of  the 
Code  of  Federal  Regulations  be 
amended  to  read  as  follows: 


§  7.23    Glacier  Bay  National  Monument, 
Alaska. 

(f)  Commercial  Fishing.  (1)  No 
commercial  or  charter  fishing  operator 
will  actively  fish  for,  or  retain  if 
incidentally  caught,  capeline  [Ma/lotus]. 
sandlance  [Ammodytes],  euphausids 
[Thalassia],  shrimp  [Pandalidae]  or 
Pacific  herring  [Clupea  spp.]  within 
Glacier  Bay.  (2)  Bottom  trawling  is 
prohibited  within  Glacier  Bay.  (3)  These 
restrictions  on  fishing  shall  apply 
throughout  the  year  but  shall  only  apply 
to  the  waters  inside  the  mouth  of 
Glacier  Bay. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-7-FRL  1714-4] 
40  CFR  Part  52 

Approval  and  Promulgation  of 
Missouri  State  Implementation  Plan  for 
Lead 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rulemaking. 

SUMMARY:  As  required  by  Section  110  of 
the  Clean  Air  Act  and  the  October  5, 
1978  promulgation  of  a  National 
Ambient  Air  Quality  Standard  for  lead 
(43  FR  46246).  the  state  of  Missouri  has 
submitted  for  approval  to  EPA  a  State 
Implementation  Plan  (SIP)  for  lead.  The 
lead  SIP  provides  for  the  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  lead  in  all  areas 
of  the  state.  EPA  is  proposing  to  approve 
the  SIP  with  the  exceptions  discussed 
below.  Copies  of  the  SIP  are  available  to 
the  public  as  noted  below.  The  EPA 
invites  public  comments  on  EPA's 
proposed  actions,  the  identified 
deficiencies,  and  the  consistency  of  the 
Missouri  lead  SIP  with  respect  to  the 
requirements  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  27, 1981. 
ADDRESSES:  Copies  of  the  Missouri 
submission  and  the  minutes  of  the 
public  hearings  where  the  slate 
regulations  were  reviewed  are  available 
for  review  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 

Region  VII,  Air.  Noise  and  Radiation 

Branch.  324  East  11th  Street,  Kansas 

City,  Missouri  64106. 
Public  Information  Reference  Unit, 

Room  2922.  EPA,  401  M  Street  SW., 

Washington,  D.C.  20460. 
Kansas  City,  Missouri  Health 

Department.  Air  Pollution  Control  21st 

Floor,  City  Hall.  Kansas  City,  Missouri 

64106. 
Missouri  Department  of  Natural 

Resources.  2010  Missouri  Boulevard. 

Jefferson  City.  Missouri  65102. 
City  of  St.  Louis  Division  of  Air  Pollution 

Control.  419  City  Hall.  St.  Louis, 

Missouri  64103. 
St.  Louis  County.  Dept.  of  Community 

Health  and  Medical  Care.  801  S. 

Brentwood  Blvd..  Clayton.  Missouri 

63105. 

Written  comments  should  be  mailed  to 
Ken  Greer.  Air  and  Hazardous  Materials 
Division,  Air,  Noise  and  Radiation 
Branch,  EPA  Region  VII,  324  East  11th 
Street,  Kansas  City,  Mo.  64106. 
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since  1974.  The  standards  have  been 
exceeded  in  St.  Louis,  at  St.  Joe  Lead  Co. 
in  Herculaneum,  and  at  Amax  Lead  Co., 
which  is  near  Boss,  Missouri.  Boss  is  a 
small  rural  town  which  has  a  low  traffic 
density.  Herculaneum  is  also  a  small 


concentrations  of  lead  in  the  air  around 
the  smelters  due  to  the  lack  of  modeling 
data  and  the  absence  of  any  long-term 
monitoring  data  for  fhese  areas.  EPA 
proposes  to  approve  the  State's 
commitment  to  continue  to  monitor  for 


although  two  of  the  scheduled  emission 
control  projects  are  not  required  to  be 
fully  operational  until  after  October  31, 
1984.  EPA  can  propose  approval  of  this 
schedule  because  it  finds  that  the- 
emission  reductions  attributable  to  the 
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FOR  FURTHER  INFORMATION:  Contact  Ken 
Greer  at  816  374-3791  [FTS  758-3791]. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  5, 1978,  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
lead  were  promulgated  by  the 
Environmental  Protection  Agency  (EPA) 
(43  FR  46246).  Both  the  primary  and 
secondary  standards  were  set  at  a  level 
of  1.5  micrograms  lead  per  cubic  meter 
of  air  (|ig  lead/m^,  averaged  over  a 
calendar  quarter.  As  required  by  section 
110(a)(1)  of  the  Clean  Air  Act  (the  Act), 
within  nine  months  after  promulgation 
of  a  NAAQS  each  state  is  required  to 
submit  a  state  implementation  plan  (SIP) 
which  provides  for  implementation, 
maintenance,  and  enforcement  of  the 
primary  and  secondary  NAAQS  within 
the  state.  The  state  of  Missouri  has 
developed  and  submitted  a  SIP  for  the 
attainment  of  the  lead  NAAQS.  The 
plan  includes  a  strategy  for  attainment 
•   of  the  lead  NAQS  in  all  parts  of  the 
state  and  shows-attainment  of  the 
NAAQS  by  four  years  after  EPA 
approval  of  the  SIP.  This  time  frame 
differs  from  the  required  attainment 
date  of  October  31, 1982,  or  with  a  two- 
year  extension,  October  31, 1984,  The 
plan  also  commits  to  development  of  a 
long-term  lead  monitoring  network  to  be 
installed  around  the  lead  smelters  in  the 
state,  and  in  Kansas  City  and  St.  Louis. 
Monitoring  data  will  be  available  before 
the  attainment  date.  (October  31, 1984). 

II.  Discussion  of  Lead  SIP  Elements 

A.  Basic  Requirements 

The  basic  requirements  for  a  SIP  in 
general  are  outlined  in  Section  110(a)(2) 
of  the  Clean  Air  Act  and  EPA 
regulations  at  40  CFR  Part  51,  Subpart  B. 
These  provisions  require  the  submission 
of  air  quality  data,  emission  inventory 
data,  air  quality  modeling,  a  control 
strategy,  a  demonstration  that  the 
NAAQS  will  be  attained  within  the  time 
frame  specified  in  the  Clean  Air  Act, 
and  provisions  for  ensuring  maintenance 
of  the  NAAQS.  Specific  requirements  for 
developing  a  SIP  for  lead  concerning 
lead  air  quality  data,  emission  inventory 
for  lead,  control  strategies  for  lead,  etc., 
are  outlined  in  40  CFR  Part  51,  Subpart 
E. 

B.  Description  of  SIP 

On  September  5, 1980  the  Missouri  Air 
Conservation  Commission,  acting  on 
behalf  of  the  Governor  of  Missouri, 
submitted  the  Missouri  lead  SIP  to  EPA 
for  approval.  The  major  elements  of  the 
SIP  include:  a  summary  of  measured  air 
quality  data  from  1974  to  present,  a 
base-year  emission  inventory  for 


stationary  and  mobile  sources,  control 
strategies  showing  reductions  in  lead 
emissions  from  stationary  and  mobile 
sources,  consent  orders  which  provide 
scl'.edules  for  installation  of  control 
equipment  on  certain  stationary  sources, 
calculations  of  projected  ambient  air 
lead  concentrations  in  areas  that  have 
shown  exceedances  of  the  standard,  and 
provisions  for  the  review  of  new  and 
modified  sources  of  lead  emissions.  The 
SIP  also  outlines  plans  for  long-term 
ambient  air  monitoring  for  lead  in 
Kansas  City  and  St.  Louis,  and  around 
three  primary  lead  smelters  in  Missouri. 

The  plan  indicates  that  the  lead 
standards  have  been  exceeded  in  St. 
Louis,  and  around  the  Ar-ax  and  St.  Joe 
Lead  Co.  primary  lead  smelters  in 
Missouri.  The  plan  provides  for 
attainment  of  the  standards  by  1982  in 
St.  Louis,  due  to  the  phase-down  of  the 
lead  content  in  gasoline,  and  by  October 
31, 1984,  in  the  vicinity  of  the  lead 
smelters,  due  to  implementation  of  both 
stack  and  fugitive  emission  controls.  A 
two-year  extension  for  attainment  is 
requested  by  the  state  only  for  the  areas 
around  the  Amax  and  St.  Joe  primary 
lead  smelters  in  Missouri. 

To  comply  with  40  CFR  51.80(a),  the 
SIP  also  includes  attainment 
demonstrations  for  the  Asarco  primary 
lead  smelter  and  the  St.  Joe  Lead  Co. 
lead  mine  at  Viburnum.  Although  no 
violations  of  the  lead  standards  have 
been  recorded  in  the  vicinity  of  the 
Asarco  smelter,  the  SIP  contains  a 
consent  order  requiring  the  reduction  of 
lead  emissions  through  the  installation 
of  fugitive  emission  controls.  Although 
no  violations  have  been  recorded  in  the 
vicinity  of  the  lead  mine,  dispersion 
modeling  predicts  a  standards  violation. 
The  SIP  shows  that  the  standards  will 
be  attained  in  this  area  by  terminating 
the  operation  of  an  ore  dryer  used  at  the 
mine. 

C.  Results  of  EPA  Review 

After  evaluating  the  Missouri  plan  to 
determine  whether  it  meets  all 
requirements  for  an  approvable  lead 
SIP,  EPA  proposes  to  approve  the  plan 
with  the  exceptions  discussed  below. 
These  deficiencies  of  the  plan  will  have 
to  be  corrected  before  EPA  can  fully 
approve  the  SIP.  EPA  will  work  with  the 
Missouri  Department  of  Natural 
Resources  to  correct  the  deficiencies 
discussed  below. 

1.  Attainment  Date:  One  major 
deficiency  of  the  plan  is  the  stated 
attainment  date  for  the  ambient  air  lead 
standards.  Section  110(a)(2)(A)  of  the 
Clean  Air  Act  requires  all  states  to 
attain  the  lead-standards  within  three 
years  of  EPA's  approval  of  their  lead 
SIPs.  The  State  has  erroneously 


interpreted  the  statute  to  mean  that  the 
attainment  date  is  three  years  from  the 
actual  EPA  approval  date  of  the  lead 
SIP.  EPA  has  stated  in  a  previous  FR 
notice  that  the  attainment  date  for  all 
States  is  October  31, 1982,  three  years 
from  the  mandated  EPA  approval  date 
of  October  31, 1979  (43  FR  46246). 
Therefore,  EPA  is  proposing  to 
disapprove  (under  §  110(a)(2)  of  the  Act) 
the  attainment  date  as  stated  in  the 
Missouri  lead  SIP.  Athough  EPA  is 
proposing  to  disapprove  this  attainment 
date,  it  can  propose  approval  of  the 
State's  control  strategies  because  it 
finds  that  these  strategies  will  produce 
attainment  by  October  31, 1982  (or,  with 
a  two  year  extension.'by  October  31, 
1984).  EPA  will  request  in  the  final 
rulemaking  that  the  state  revise  the 
attainment  date  to  be  October  31, 1982 
or,  with  a  two-year  extension,  October 
31, 1984.  If,  in  accordance  with 
§  110(c)(1)  (B)  and  (C)  of  the  Act,  the 
State  fails  to  revise  the  attainment  date, 
EPA  will  promulgate  for  the  Missouri 
lead  SIP  the  correct  attainment  date. 

2.  Request  for  Attainment  Date 
Extension:  Concerning  the  State's 
request  for  the  two-year  extension  of  the 
attainment  date  for  areas  around  the 
Amax  and  St.  Joe  primary  lead  smelters, 
EPA  proposes  to  approve  the  request. 
EPA  may  approve  an  extension  of  up  to 
two  years  (as  outlined  in  §  110(e)  of  thq^ 
Act  and  40  CFR  51.30),  if,  among  other 
factors,  the  ".  .  .  necessary  technology 
or  alternatives  [for  control]  will  not  be 
available  soon  enough  to  permit  full 
implementation  of  such  control 
strategy  .  .  ."  by  the  attainment  date. 
The  SIP,  if  the  extension  is  granted,  is  to 
provide  for  attainment  of  the  primary 
standard  as  "expeditiously  as 
practicable,"  but  no  later  than  October 
31, 1984. 

EPA  proposes  to  approve  the 
extension  request  because  the  State  has 
demonstrated  that  certain  necessary 
fugitive  emission  controls  will  not  be 
available  by  October  31, 1982. 

3.  Emission  Inventory:  EPA  is 
proposing  to  approve  the  part  of  the  SIP 
which  describes  the  lead  emission 
inventory  for  stationary  sources  and  the 
St.  Louis  mobile  source  inventory.  The 
State  has  correctly  included  in  the 
stationary  source  inventory  all 
significant  point  sources  of  lead  in 
Missouri.  The  SIP  incorrectly  states  that 
mobile  source  emission  inventories  are 
required  only  in  metropolitan  areas  with 
populations  greater  than  500,000.  Mobile 
source  emission  inventories  are  required 
as  part  of  area  source  inventories 
(according  to  40  CFR  51.81)  which  are 
required  for  any  areas  which  have 
shown  an  exceedance  of  the  standards 


since  1974.  The  standards  have  been 
exceeded  in  St.  Louis,  at  St.  Joe  Lead  Co. 
in  Herculaneum,  and  at  Amax  Lead  Co., 
which  is  near  Boss,  Missouri.  Boss  is  a 
small  rural  town  which  has  a  low  traffic 
density.  Herculaneum  is  also  a  small 
rural  town  with  a  low  traffic  density 
except  for  an  interstate  highway  that 
passes  near  the  smelter  and  town.  EPA 
requests  that  traffic  flow  information  be 
provided  by  the  State  before  final 
rulemaking  to  confirm  that  the  mobile 
source  emissions  are  insignificant 
compared  to  the  emissions  from  the  lead 
smelters  in  both  the  Boss  and 
Herculaneum  areas. 

4.  Air  Quality  Modeling:  Section  51.84 
of  40  CFR  requires  each  lead  SIP  to 
include  air  quality  dispersion  modeling 
of  emissions  from  certain  categories  of 
lead  sources,  including  primary  and 
secondary  lead  smelters,  lead  acid 
battery  plants,  and  other  lead  sources 
emitting  more  than  25  tons  of  lead  per 
year.  EPA  proposes  to  approve  the 
modeling  done  for  the  Schuykill  Metals 
plant  (a  secondary  lead  smelter).  Globe 
Union,  Inc.,  (a  lead  acid  battery  plant) 
and  the  St.  Joe  Lead  Co.  lead  mine  (a 
source  emitting  more  than  25  tons  per 
year  of  lead).  EPA  proposes  to 
disapprove  the  portion  of  the  lead  SIP 
which  deals  with  modeling  for  the  three 
primary  lead  smelters.  The  SIP  states 
that  the  State  attempted  modeling  for 
the  primary  smelters,  but  due  to 
inadequacies  in  modeling  techniques  for 
complex  terrain  situations  and  fugitive 
emissions,  found  no  correlation  between 
modeling  and  monitoring  data. 
However,  the  State  did  not  submit  this 
modeling  to  EPA.  EPA  will  require  that 
additional  modeling  be  done  for  all  three 
primary  lead  smelters,  including  a 
presentation  of  predicated  ambient 
levels  of  lead  in  the  vicinity  of  each 
smelter.  EPA  will  require  the  State  to 
submit  this  modeling  within  twelve 
months  of  EPA's  final  rulemaking  on  the 
Missouri  lead  SIP.  EPA  will  provide 
assistance  to  the  State  to  help  satisfy 
the  State's  obligation  under  40  CFR 
51.84. 

5.  Monitoring:  EPA  has  reviewed  the 
short-term  monitoring  strategy  that  the 
State  developed  around  each  primary 
lead  smelter.  EPA  finds  that  the  system 
is  consistent  with  EPA's  "Guidelines  for 
Short  Term  Lead  Monitoring  in  the 
Vicinity  of  Point  Source"  (March  26, 
1979).  Additionally,  a  full  year  of  data 
collected  at  the  short-term  monitoring 
sites  will  be  available  in  early  1981.  EPA 
has  requested  that  the  data  be 
submitted  to  EPA  before  final 
rulemaking  and  made  available  for 
public  review.  This  will  allow  EPA  and 
the  public  to  be  aware  of  the 


concentrations  of  lead  in  the  air  around 
the  smelters  due  to  the  lack  of  modeling 
data  and  the  absence  of  any  long-term 
monitoring  data  for  these  areas.  EPA 
proposes  to  approve  the  State's 
commitment  to  continue  to  monitor  for 
lead  in  Kansas  City  and  St.  Louis  and  to 
develop  and  implement  a  long-term 
monitoring  strategy  around  each 
primary  lead  smelter  to  meet  the 
requirements  of  40  CFR  51.17(b).  EPA 
agrees  with  the  State  that  preparation  of 
the  long-term  monitoring  plan  should  be 
keyed  to  the  date  that  EPA's  final  lead 
monitoring  point  source  guidelines  are 
published.  EPA  also  agrees  that  one 
year  of  site  specific  meteorological  data 
should  be  collected  at  each  smelter 
before  long-term  air  monitoring  sites  are 
selected.  The  period  for  meteorological 
data  collection  should  commence  at 
each  smelter  when  the  meteorological 
equipment  becomes  operational.  The 
State  plans  to  reevaluate  the  primary 
smelter's  control  strategies  if  one  full 
year  of  long-term  monitoring  data  shows 
that  the  standards  will  not  be  attained 
by  October  31, 1984.  EPA  expects  the 
State  to  fulfill  this  commitment. 

6.  Control  Strategies:  Concerning  the 
control  strategy  for  the  attainment  of  the 
lead  standards  throughout  Missouri, 
EPA  proposes  to  approve  the  control 
strategy  for  the  St.  Joe  lead  mine  and  the 
Asarco  primary  lead  smelter.  EPA  also 
proposes  to  approve  the  control 
strategies  for  the  Amax  and  St.  Joe 
primary  lead  smelters.  The  state  used 
the  highest  90-day  average  lead 
concentration  recorded  by  the  short 
term  monitoring  network  for  each  of  the 
smelters.  Using  a  simple  proportional 
model,  the  state  then  calculated  the 
emission  reductions  needed  from  each 
smelter  to  attain  the  lead  standards. 
EPA  has  concerns  regarding  the  limited 
data  base  used  to  calculate  the  needed 
reductions  in  emissions  from  each 
smelter  to  attain  the  standard,  but  EPA 
believes  that  at  this  time,  the  State  has 
used  the  best  information  available. 
EPA  believes  that  with  additional 
monitoring  and  modeling,  coupled  with 
the  State's  commitment  to  revise  the  SIP 
in  the  future  if  new  information  shows 
that  additional  controls  are  needed  on 
any  or  all  primary  lead  smelters,  the 
necessary  level  of  control  will  be 
achieved  within  the  required  time 
frames  specified  by  the  Clean  Air  Act. 

Concerning  the  Missouri  Air 
Conservation  Commission  (MACC) 
consent  orders  which  establish 
schedules  requiring  controls  to  be  added 
at  each  primary  lead  smelter,  EPA 
proposes  to  approve  the  Asarco  and  St. 
Joe  consent  orders.  EPA  also  proposes 
to  approve  the  Amax  consent  order 


although  two  of  the  scheduled  emission 
control  projects  are  not  required  to  be 
fully  operational  until  after  October  31, 
1984.  EPA  can  propose  approval  of  this 
schedule  because  it  finds  that  the- 
emission  reductions  attributable  to  the 
portions  of  these  controls  which  will  not 
be  operational  prior  to  the  October  31, 
1984  attainment  date  represent  a  de 
minimis  fraction  of  the  total  lead 
reductions  needed  from  the  Amax 
smelter  in  order  to  demonstrate 
attainment. 

The  schedule  states  that  completion  of 
the  two  emission  control  projects  will  be 
within  48  months  of  EPA  approval  of  the 
Missouri  lead  SIP.  One  project  concerns 
the  completion  of  plant  area  paving  and 
the  other  concerns  completion  of 
ductwork,  piping,  etc.,  leading  to  an 
emission  control  unit. 

EPA  projects  final  action  on  the 
Missouri  Lead  SIP  by  March  31, 1980. 
Assuming  final  action  approving  the  SIP 
by  that  date,  the  two  projects  would  be 
required  by  the  consent  order  to  be 
completed  no  later  than  five  months 
after  the  mandated  attainment  date 
(with  extension)  of  October  31, 1984. 

Also,  assuming  final  action  approving 
the  lead  SIP  by  March  31, 1981,  the 
AMAX  consent  order  would  require 
that,  by  the  mandated  attainment  date 
of  October  31, 1984,  control  equipment 
be  installed  and  operating  which  would 
reduce  emissions  by  444.4  tons/year  out 
of  the  446.2  tons/year  reduction  needed 
to  show  full  attainment.  The  remaining 
1.8  tons/year  reduction  would  be 
obtained  when  the  remaining  emission 
control  projects  are  completed  by  not 
later  than  March  31, 1985.  Thus,  the  plan 
projects  attainment  of  the  lead 
standards  in  the  vicinity  of  the  Amax 
plant  with  a  64.4%  reduction  in  lead 
emissions.  The  plan  demonstrates  a 
64.2%  reduction  by  the  required 
attainment  date,  assuming  plan 
approval  by  March  31, 1981. 

EPA  finds  that  the  remaining  0.2% 
reduction  necessary  for  attainment  of 
the  lead  standards  at  the  Amax  smelter 
represents  a  de  minimis  portion  of  the 
total  emission  reductions  needed. 
Furthermore,  partial  completion  of  the 
two  emission  control  projects  prior  to 
the  proposed  October  31, 1984 
attainment  date  could  provide  the 
needed  additional  0.2%  reduction. 
Consequently,  EPA  is  proposing  to 
approve  the  control  strategy  for  the 
Amax  smelter. 

Concerning  the  consent  orders  in 
general,  EPA  requests  clarification  from 
the  State  on  two  items.  The  first 
concerns  the  language  in  the  consent 
orders  that  explains  that  due  to  strikes 
or  natural  disasters,  the  project 
completion  dates  will  be  automatically 
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extended  a  corresponding  amount  of 
time.  EPA  believes  that  the  State  should 
require  the  source  to  request  in  writing 
an  extension,  stating  the  reasons 
necessitating  an  extension.  EPA 
requests  that  the  State  submit  a  written 
clarification  to  EPA  before  final 
rulemaking  that  the  State  does  intend  to 
require  the  sources  to  submit  a  written 
request  for  extension  of  the  schedule, 
documenting  the  reasons  for  the 
extension,  if  strikes  or  natural  disasters 
force  delays  in  the  schedule.  The  second 
item  that  EPA  requests  clarification 
from  the  State  concerns  the  reporting 
requirements  of  the  increments  of 
progress  in  the  consent  orders.  The  State 
intends  to  monitor  the  sources'  progress 
on  the  consent  order  schedules  by 
having  State  enforcement  personnel 
inspect  the  sources  on  the  date  of  each 
milestone  listed  in  the  consent  orders. 
EPA  believes  that  the  State  should 
monitor  the  sources  on  a  quarterly  basis 
as  to  the  sources'  progress  toward 
completion  of  the  control  measures.  EPA 
requests  that  the  State  provide  to  EPA 
before  final  rulemaking  a  commitment  to 
provide  quarterly  reports  to  EPA  which 
describe  the  progress  made  by  each 
source  toward  installation  of  the  control 
measures  described  in  the  consent 
orders. 

Concerning  the  operation  of  a  rotary 
dryer  at  the  St.  Joe  lead  mine  in 
Herculaneum  which  was  scheduled  to 
terminate  operation  during  the  summer 
of  1980.  EPA  requests  that  the  State 
submit  before  ^A's  final  action  a 
written  agreement  validating  the 
termination  of  operation.  Since  the 
termination  of  operation  of  the  rotary 
dryer  is  the  State's  control  plan  for 
attainment  at  the  St.  Joe  lead  mine,  the 
written  agreement  should  also  validate 
that  the  rotary  dryer  operation  will 
continue  to  be  inoperative.  The  written 
agreement  to  be  submitted  by  the  State 
must  be  in  a  form  such  as  a  legally 
enforceable  compliance  order. 

7.  Other  SIP  Requirements:  The  plan 
makes  a  commitment  to  provide  the 
necessary  state  resources  to  implement 
the  plan.  A  detailed  description  of  these 
resources  is  presently  contained  in  the 
State's  approved  SIP  for  other  criteria 
pollutants.  Thus.  EPA  proposes  to 
approve  the  Resources  Section  of  the 
Missouri  Lead  SIP. 

EPA  also  proposes  to  approve  the 
Authority  section  (§  X]  of  the  SIP  if  the 
State  submits  the  information  on  new 
lead  source  permits  requested  from  the 
State  before  final  EPA  rulemaking.  The 
information  requested  concerns  public 
review  of  permits  for  new  sources  of 
lead  in  Missouri.  EPA  requires  permits 
for  new  sources  which  have  the 


potential  to  emit  five  tons/year  of  lead 
or  more,  and  requires  a  minimum  of  30 
days  of  public  comment  on  all  permits 
for  new  major  sources.  The  State 
regulation  calls  for  State  review  of  all 
new  sources  with  lead  emissions  greater 
than  1  ton/year.  However,  the  regulation 
does  not  expressly  state  that  a  public 
review  period  is  provided  for  in  the 
review  of  new  sources  of  lead  in  the  size 
range  of  1  ton/year  to  100  tons/year.  It 
is  clear  to  EPA  that  the  state  regulations 
provide  for  public  review  of  state 
actions  on  new  sources  of  lead  over  100 
tons/year.  A  written  clarification  has 
been  requested  from  the  State  of  the 
procedures,  required  by  40  CFR  51.18 
(h)(2)(ii).  that  Missouri  will  follow  to 
allow  for  a  public  comment  period  of  at 
least  30  days  on  all  new  source  review 
actions  for  sources  with  lead  emissions 
greater  than  1  ton/year. 

EPA  also  finds  that  the  State's 
approved  SIP  for  the  other  criteria 
pollutants  contain  regulations  satisfying 
other  general  SIP  requirements  which 
have  not  received  specific  mention  in 
this  notice.  EPA  finds  that  these 
regulations  can  be  incorporated  into  the 
State's  lead  SIP.  Therefore,  EPA 
proposes  to  approve  the  lead  plan  as 
satisfying  all  of  the  requirements  in 
Section  110(a)(2)  of  the  Act  and  40  CFR 
Part  51,  Subpart  B. 

III.  EPA's  Proposed  Actions 

EPA  is  proposing  to  approve  the 
Missouri  lead  SIP  except  for  two 
sections.  The  sections  proposed  for 
disapproval  concern  the  State's 
attainment  date  for  the  lead  standard, 
and  the  modeling  done  for  the  three 
primary  lead  smelters.  EPA  is  proposing 
to  disapprove  Missouri's  attainment 
date  section  and  allow  the  State  60  days 
from  EPA's  final  approval/disapproval 
action  to  correct  the  attainment  date  to 
agree  with  the  required  date  of  October 
31, 1982  (or,  with  extension,  October  31. 
1984).  If  the  State  does  not  revise 
accordingly,  EPA  will  promulgate  the 
correct  attainment  date  for  the  Missouri 
SIP  in  accordance  with  §  110(c)(1)(B) 
and  (C)  of  the  Act.  EPA  is  also 
proposing  to  disapprove  the  modeling 
that  the  State  attempted  for  the  three 
primary  lead  smelters.  EPA  requests 
that  the  State  submit  within  twelve 
months  of  EPA  final  rulemaking, 
complete  modeling  for  each  primary 
lead  smelter  as  required  by  40  CFR 
51.84. 

EPA  also  requests  additional 
information  be  submitted  by  the  State  in 
a  letter  before  EPA  final  action  which  is 
anticipated  by  March  31, 1981.  If  the 
State  does  not  submit  the  needed  items 
prior  to  EPA's  final  action  on  the  lead 
SIP,  EPA  will  disapprove  the  affected 


portion  of  the  SIP.  The  additional 
information  is  needed  to  clarify  certain 
section  of  the  SIP  and  consists  of:  (1)  A 
compliance  order  or  other  legally 
enforceable  agreement  stating  that  the 
rotary  dryer  operation  has  been  closed 
down  at  the  St.  Joe  lead  mine,  and  will 
remain  inactive;  (2)  Mobile  source 
emission  information  for  the  area  near 
the  St.  Joe  primary  lead  smelter 
(including  the  town  of  Herculaneum). 
and  the  area  near  the  Amax  primary 
lead  smelter  (including  the  town  of 
Boss);  (3)  A  clarification  of  the 
procedures  that  Missouri  will  follow  to 
allow  for  a  public  comment  period  of  at 
least  30  days  on  all  new  source  review 
actions  for  sources  with  lead  emissions 
greater  than  1  ton/year;  (4)  Information 
concerning  the  consent  orders  which 
clarify  that  the  State  will  require  the 
sources  to  submit  in  writing  to  the  State 
any  requests  for  extensions  in  the 
consent  order  schedules;  and  (5)  A 
committment  that  the  State  will  provide 
to  EPA  quarterly  reports  which  outline 
the  sources'  progress  toward  installation 
of  the  control  measures  described  in  the 
consent  orders.  EPA  also  requests  the 
State  to  submit  the  monitoring  data  from 
January  through  September  1980  from 
the  short-term  monitoring  network 
around  the  three  primary  lead  smelters. 

rv.  Public  comments 

The  Regional  Administrator  hereby 
issues  this  notice  setting  forth  EPA's 
approval/disapproval  of  the  Missouri 
lead  SIP  as  a  proposed  rulemakiiig  and 
advises  the  public  that  interested 
persons  may  participate  by  submitting  . 
written  comments  to  the  Region  VII 
office.  Comments  received  on  or  before 
the  date  listed  in  the  DATES  section  will 
be  considered.  Comments  received  will 
be  available  for  public  inspection  at  the 
EPA  Region  VII  Office  and  at  the 
locations  listed  in  the  Addresses  Section 
of  this  notice. 

The  Administrator's  decision  to 
approve  or  disapprove  that  proposed 
revision  to  the  Missouri  general  SIP  will 
be  based  on  the  comments  received  and 
on  a  determination  whether  the  revision 
meets  the  requirements  of  Section 
110(a)(2)  of  the  Clean  Air  Act  and  40 
CFR  Part  51.  Requirements  for 
Preparation.  Adoption  and  Submittal  of 
State  Implementation  Plans. 

The  Missouri  Department  of  Natural 
Resources  has  certified  that  the  public 
hearing  requirements  of  40  CFR  51.4 
have  been  met. 

Under  Executive  Order  12044.  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant"  and,  therefore,  subject  to 
the  procedural  requirements  of  the  order 
or  whether  it  may  follow  other 
specialized  development  procedures. 
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implementing  procedures  to  supplement 
the  regulations.  Section  1507.3(b)  of  the 
NEPA  regulations  identifies  those 
sections  of  the  regulations  which  must 
be  addressed  in  agency  procedures. 


understanding;  new  or  revised  agency 
rules,  regulations,  plans,  policies,  or 
procedures;  and  legislative  proposals. 

§  1 020. 10-5    Responsibilities  for 
Implementing  NEPA. 


r\a: TU™ 


require  some  form  of  Federal  approval. 
Actions  planned  elsewhere  but  requiring 
CSA  approval  include  grants,  contracts, 
and  cooperative  agreements. 

(2)  To  implement  the  requirements  of 
40  CFR  1501.2,  CSA  requires  that  the 
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EPA  labels  these  other  regulations 
"specialized."  I  have  reviewed  this 
regulation  and  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

(Sections  110  and  301(a)  of  the  Clean  Air  Act 
as  amended  [42  U.S.C.  §  §  7410  and  7610(a)]) 

Dated:  November  21. 1980. 
William  Rice, 

Acting  Regional  Administrator. 
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COMMUNITY  SERVICES 
ADMINISTRATION 

45  CFR  Part  1020 

Environmental  Protection 

AGENCY:  Community  Services 

Administration. 

ACTlbN:  Proposed  rule. 

SUMMARY:  CSA  is  publishing  a  proposed 
rule  establishing  a  new  PART  covering 
environmental  protection  and 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act.  This  proposed  rule  is  in  compliance 
with  the  requirements  of  45  CFR  Part 
1507  that  each  agency  shall  adopt  as 
necessary  procedures  to  supplement  the 
regulations  published  by  the  Council  on 
Environmental  Quality. 
DATES:  CSA  welcomes  comments  on  this 
proposed  rule.  Comments  received  by 
January  28, 1981  will  be  considered  in 
drafting  the  final  rule. 

ADDRESS:  Comments  may  be  mailed  to; 
Ms.  Jacqueline  G.  Lemire,  Policy 
Development  and  Review  Division, 
Community  Services  Administration, 
1200  19th  Street,  N.W.,  Washington,  D.C. 
20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jacqueline  G.  Lemire,  Community 
Services  Administration,  1200  19th 
Street  NW..  Washington,  D.C.  20506, 
Telephone:  (202)  254-5047, 
Teletypewriter:  (202)  254-6418. 
SUPPLEMENTARY  INFORMATION:  Since 
policy  implementing  the  National 
Environmental  Policy  Act  previously 
was  published  by  the  Council  on 
Environmental  Protection  and  CSA  only 
is  adding  procedural  requirements,  CSA 
has  determined  that  this  is  not  a 
significant  rule  as  defined  in  its 
published  rule  implementing  Executive 
Order  12044. 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  USC  4321  et  seq.] 
establishes  national  policies  and  goals 
for  the  protection  of  the  environment. 
Section  102(2)  of  NEPA  contains  certain 


procedural  requirements  directed 
toward  the  attainment  of  such  goals.  In 
particular,  all  Federal  agencies  are 
required  to  give  appropriate 
consideration  to  the  environmental 
effects  of  their  proposed  actions  in  their 
decision-making  and  to  prepare  detailed 
environmental  statements  on 
recommendations  or  reports 
significantly  affecting  the  quality  of  the 
human  environment. 

Executive  Order  11991  of  May  24, 
1977,  directed  the  Council  on 
Environmental  Quality  (CEQ)  to  issue 
regulations  to  implement  the  procedural 
provisions  of  NEPA.  Accordingly,  CEQ 
issued  final  NEPA  regulations  (40  CFR 
Part  1500-1508)  on  November  29, 1978, 
which  are  binding  on  all  Federal 
agencies  as  of  July  30,  1979.  These 
regulations  provide  that  each  Federal 
agency  shall  as  necessary  adopt 
implementing  procedures  to  supplement 
the  regulations.  Section  1507.3(b)  of  the 
NEPA  regulations  identifies  those 
sections  of  the  regulations  which  must 
be  addressed  in  agency  procedures. 

This  proposed  rule  establishes  and 
explains  CSA's  procedures  for 
compliance  with  the  NEPA  regulations. 
Subsequent  to  the  finalization  of  this 
rule  CSA  will  publish  rules 
implementing  other  environmentally- 
related  Acts  and  Executive  Orders.  This 
proposed  rule  also  establishes  a 
separate  Part  (1020)  in  Chapter  X  under 
which  CSA  will  publish  all 
environmentally-related  rules. 
William  W.  Allison, 
Acting  Director. 

45  CFR  Chapter  X  is  proposed  to  be 
amended  by  adding  a  new  Part  1020  to 
read  as  follows: 

PART  1020— ENVIRONMENTAL 
PROTECTION 

Subpart  A— General 


Sec. 

1020.1-1 

1020.1-2 


Applicability. 
Purpose. 


Subpart  B— Procedures  tor  Implementing 
the  National  Environmental  Policy  Act  of 
1969  (NEPA),  as  Amended 

Sec. 

1020.10-1     Background. 

1020.10-2    Definition. 

1020.10-3     Purpose. 

1020.10-4    Applicability  of  NEPA  to  CSA 

activities. 
1020.10-5    Responsibilities  for  implementing 

NEPA. 
1020.10-6    Implementing  procedures. 
1020.10-7    How  to  determine  if  actions 

require  an  environmental  assessment 

and/or  an  environmental  impact 

statement. 
1020.10-fl    Environmental  information. 


Subpart  C— Procedures  for  Implementing 
ttie  National  Historic  Preservation  Act 

[Reserved] 

Subpart  D— Procedures  for  Implementing 
Executive  Order  11988  Re  Floodplains 
Management  [Reserved] 

Subpart  E — Procedures  for  Implementing 
Executive  Order  1 1990  Re  Protection  of 
Wetlands  [Reserved] 

Authority.  Sec.  602,  78  Stat.  530:  42  U.S.C. 

2942. 

Subpart  A— General 

§  1020.1-1     Applicability. 

This  part  applies  to  all  organizational 
units  of  the  Community  Services 
Administration  and  all  actions  funded  or 
authorized  under  Titles  I,  II,  IV,  VI,  VII 
and  IX  of  the  Economic  Opportunity  Act 
of  1964,  as  amended,  when  the 
assistance  is  administered  and  actions 
are  authorized  by  the  Community 
Services  Administration. 

§1020.1-2    Purpose. 

This  part  establishes  CSA's  policies 
and  procedures  with  respect  to 
protection  of  the  environment  and  the 
protection  of  historic  properties  and 
other  valuable  national  resources.  This 
Part  implements  a  number  of  laws 
relating  to  environmental  protection 
each  of  which  has  varying  requirements. 

Subpart  B— Procedures  for 
Implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  Amended 

§  1020.10-1     Background. 

(a)  The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  USC  4321  et  seq.] 
establishes  national  policies  and  goals 
for  the  protection  of  the  environment. 
Section  102(2)  of  NEPA  contains  certain 
procedural  requirements  directed 
toward  the  attainment  of  such  goals.  In 
particular,  all  Federal  agencies  are 
required  to  give  appropriate 
consideration  to  the  environmental 
effects  of  their  proposed  actions  in  their 
decision-making  and  to  prepare  detailed 
environmental  statements  on 
recommendations  or  reports  on 
proposals  for  legislation  and  other  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment. 

(b)  Executive  Order  11991  of  May  24, 
1977,  directed  the  Council  on 
Environmental  Quality  (CEQ)  to  issued 
regulations  to  implement  the  procedural 
provisions  of  NEPA.  Accordingly,  CEQ 
issued  final  NEPA  regulations  (40  CFR 
Parts  1500-1508)  on  November  29, 1978. 
which  are  binding  on  all  Federal 
agencies  as  of  July  30, 1979,  These 
regulations  provide  that  each  Federal 
agency  shall  as  necessary  adopt 
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fully  each  environmental  impact 
expected.  In  addition  the  explanation 
should  be  fully  supported  with  cost 
documentation.  Any  alternatives  which 
might  lessen  any  negative 
environmental  impact  should  also  be 
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shall  respond  by  one  or  more  of  the 
means  listed  in  40  CFR  1503.4.  All 
substantive  comments  received  on  the 
draft  statement  should  be  attached  to 
the  final  statement. 
(2)  An  environmental  assessment 


1 1 
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(b)  Actions  which  normally  will  not 
require  environmental  assessments  or 
environmental  impact  statements 
(categorical  exclusions).  (1) 
Amendments  to  actions  for  which  either 
an  environmental  assessment  or  an 
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implementing  procedures  to  supplement 
the  regulations.  Section  1507.3(b)  of  the 
NEPA  regulations  identifies  those 
sections  of  the  regulations  which  must 
be  addressed  in  agency  procedures. 

§  1020.10-2    Deflnttkm. 

"Human  Environment"  shall  be 
interpreted  comprehensively  to  include 
the  natural  and  physical  environment 
and  the  relationship  of  people  with  that 
environment.  This  means  that  economic 
or  social  effects  are  not  intended  by 
themselves  to  require  preparation  of  an 
environmental  impact  statement.  When 
an  environmental  impact  statement  is 
prepared  and  economic  or  social  and 
natural  or  physical  environmental 
effects  are  interrelated,  then  the 
environmental  impact  statement  will 
discuss  all  of  these  effects  on  the  human 
environment. 

§  1020.10-3    Purpose. 

The  purpose  of  this  subpart  is  to 
establish  and  explain  CSA  procedures 
for  compliance  with  the  NEPA 
regulations  and  to  explain  to  those 
applying  for  CSA  funds  what 
information  must  be  supplied  to  CSA 
prior  to  funding  (whether  by  grant, 
contract  or  cooperative  agreement)  to 
enable  the  responsible  CSA  officials  to 
consider  and  evaluate  the 
envirorunental  impact  of  a  proposed 
agency  action  in  compliance  with  the 
NEPA  regulations  before  making  any 
final  agency  decision. 

§  1020.10-4    Applicability  of  NEPA  to  CSA 
activities. 

(a)  All  actions  and  organizational 
units  within  the  Community  Services 
Administration  initially  are  covered  by 
these  procedures.  However,  some 
actions  are  exempt  from  the 
requirements  to  develop  an 
environmental  assessment  or  an 
environmental  impact  statement  since, 
by  their  very  nature,  they  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  These  actions  are 
published  at  §  1020.10-7(b)  ("Categorical 
Exclusions").  Actions  which  require  at 
least  an  environmental  assessment  are 
found  at  §  1020.1O-7(c),  are  those 
normally  requiring  an  environmental 
impact  statement  are  found  at  §  1020.10- 
7(d). 

(b)  For  purposes  of  this  subpart 
"agency  actions"  include  new  and 
continuing  activities,  including  projects 
and  programs  entirely  or  partly 
financed,  assisted,  conducted,  regulated, 
or  approved  by  CSA  including  those 
supported  by  grants,  contracts, 
cooperative  agreements,  interagency 
agreements,  or  memoranda  of 


understanding;  new  or  revised  agency 
rules,  regulations,  plans,  policies,  or 
procedures;  and  legislative  proposals. 

§  1 020. 1 0-5    Responsibilities  for 
Implementing  NEPA. 

(a)  Environmental  Affairs  Officer.  The 
Director  shall  appoint  a  Headquarters 
Environmental  Affairs  Officer  and  each 
Regional  Director  shall  appoint  a 
Regional  Environmental  Affairs  Officer. 
These  Officers  will  be  responsible  for 
the  following  in  their  respective  Regions 
or  at  Headquarters: 

(1)  Advising  responsible  agency 
personnel  regarding  the  need  for  an 
environmental  assessment  or 
environmental  impact  statement. 

(2)  Reviewing  all  agency  actions 
(except  categorical  exclusions)  to 
determine  (i)  if  an  environmental 
assessment  is  required  and 
recommending  such  action  to  the 
responsible  CSA  officials;  and  (ii)  if 
consultation  with  other  Federal  agencies 
responsible  for  the  environmental  act  is 
required. 

(3)  Recommending  alternative 
methods  of  agency  action  which  may 
have  a  lower  probability  of  negative 
environmental  impact. 

(4)  Advising  all  applicants  of  studies 
or  other  information  forseeably  required 
for  later  Federal  action. 

(5)  Providing  guidance  on  a  project- 
by-project  basis  to  applicants  seeking 
assistance. 

(6)  Serving  as  the  point  of  contact  for 
persons  interested  in  information  or 
status  reports  on  environmental  impact 
statements  and  other  elements  of  the 
NEPA  process. 

(7)  Directing  all  environmental  impact 
statements  received  by  CSA  from  other 
Federal  Agencies  to  the  appropriate 
Headquarters  or  Regional  Office  for 
comment  and  assuring  that  comments  or 
a  statement  of  "no  comment"  are 
submitted  within  the  time  period 
specified. 

(b)  Headquarters  Environmental 
Affairs  Officer.  This  Officer  will  be 
responsible  for  overall  review  of  agency 
NEPA  compliance. 

(c)  Other  agency  personnel.  Other 
Agency  personnel  have  responsibilities 
within  the  NEPA  process.  These 
responsibilities  are  outlined  in 

§  1020.10-6  of  this  subpart. 

§  1020.10-6    Implementing  procedures. 

(a)  Early  involvement  by  CSA.  (1) 
§  1501.2  of  the  NEPA  regulations 
requires  Federal  Agencies  to  provide  for 
early  involvement  in  order  to  insiu"e 
appropriate  consideration  of  NEPA's 
policies  and  to  eliminate  delays  in 
actions  which,  while  planned  by  private 
applicants  or  other  non-Federal  entities. 


require  some  form  of  Federal  approval. 
Actions  planned  elsewhere  but  requiring 
CSA  approval  include  grants,  contracts, 
and  cooperative  agreements. 

(2)  To  implement  the  requirements  of 
40  CFR  1501.2,  CSA  requires  that  the 
following  actions  be  taken: 

(i)  Upon  receipt  of  a  proposal  or  an 
application  for  assistance,  the  CSA  staff 
person  responsible  for  the  initial 
substantive  review  of  the  document,  i.e. 
the  field  representative,  or  project 
manager,  will  make  an  initial 
determination  of  whether  the  action 
falls  under  the  categorical  exclusion 
category,  whether  it  requires  an 
environmental  assessment,  or  whether  it 
requires  an  environmental  impact 
statement.  (See  §  1020.1O-7.)  In  unusual 
or  questionable  cases  the  staff  person 
should  consult  with  the  Environmental 
Affairs  Officer  prior  to  making  a 
determination. 

(ii)  Upon  determination  of  the  need  to 
develop  a  rule  or  regulaUon,  the  head  of 
the  office  with  primary  responsibility  for 
development  of  the  document  will  make 
an  initial  determination  of  whether  the 
actions  resulting  from  such  a  rule  would 
fall  under  either  of  the  non-excluded 
categories  and,  therefore,  whether  there 
is  a  need  to  develop  an  environmental 
assessment  or  environmental  impact 
statement  relating  to  the  requirements  of 
the  rule. 

(b)  Early  involvement  by  applicants. 
To  facilitate  compliance  with  the 
requirements  of  §  1501.2(d)  of  the  NEPA 
regulations,  applicants  for  assistance 
under  the  Economic  Opportunity  Act  are 
expected  to: 

(1)  Contact  the  appropriate  CSA 
Regional  or  Headquarters  funding  office 
as  early  as  possible  in  the  planning 
process  for  guidance  on  the  scope  and 
level  of  environmental  information 
required  to  be  submitted  in  support  of 
their  application. 

(2)  Conduct  any  studies  which  are 
deemed  necessary  and  appropriate  by 
CSA  to  determine  the  impact  of  the 
proposed  action  on  the  human 
environment. 

(i)  If  the  action  normally  requires  an 
environmental  assessment,  the  applicant 
should  summarize  the  environmental 
impact  including  any  brief 
documentation  or  opinion  from  local 
environmental  organizations  or  branchs 
of  local  or  state  governments  explaining 
such  organization's  view  of  the  impact. 
Alternative  methods  of  performance  of 
the  project  should  be  discussed  with  a 
cost  breakdown  of  any  budget  increases 
resulting  from  environmental 
considerations. 

(ii)  If  the  action  is  one  which  normally 
requires  an  environmental  impact 
statement,  the  applicant  should  explain 
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awarded  pursuant  to  Title  VII  of  the 
Economic  Opportunity  Act  of  1964, 
where  such  actions  may  result  in 
environmental  impacts. 
(3)  Adoption  of  regulations  or 
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requirements  for  plan  approval  and  shop 
insoection  of  certain  pressure  vessels 


addressed  postcard  or  envelope  should 
be  enclosed.  The  proposal  may  be 
changed  in  light  of  comments  received. 
All  comments  received  will  be 
considered  before  final  action  is  taken 
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fully  each  environmental  impact 
expected.  In  addition  the  explanation 
should  be  fully  supported  with  cost 
documentation.  Any  alternatives  which 
might  lessen  any  negative 
environmental  impact  should  also  be 
submitted  with  the  cost  breakdown  of 
increases. 

(3)  Consult  with  appropriate  Federal, 
regional,  State  and  local  agencies  and 
other  potentially  interested  parties 
during  preliminary  planning  stages  to 
ensure  that  all  environmental  factors  are 
identified. 

(4)  Submit  applications  for  all  Federal, 
regional,  State  and  local  approvals  as 
early  as  possible  in  the  planning 
process. 

(5)  Notify  CSA  as  early  as  possible  of 
all  other  Federal,  regional.  State,  local 
and  Indian  tribe  actions  required  for 
project  completion  so  that  CSA  may 
coordinate  all  Federal  environmental 
reviews. 

(6)  Notify  CSA  of  all  known  parties 
potentially  affected  by  or  interested  in 
the  proposed  action. 

(c)  Development  of  environmental 
documents.  Pursuant  to  40  CFR 
1501.4(b),  for  all  agency  actions  which 
are  not  categorically  excluded  (see 
§  1020.10-7(b)),  CSA  shall  prepare  either 
an  environmental  assessment  or  an 
environmental  impact  statement. 

(1)  An  environmental  impact 
statement  shall  be  prepared  by  CSA  for 
all  agency  actions  which  may  have  a 
significant  impact  on  the  environment. 
(See  §  1020.10-7(d).) 

(i)  When  preparing  a  draft 
environmental  impact  statement 
procedures  and  policies  outlined  in  40 
CFR  Parts  1500-1508  shall  be  followed. 
In  addition  CSA  shall  obtain  comments 
from: 

(A)  Any  Federal  agency  which  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  or  which  is  authorized 
to  develop  and  enforce  environmental 
standards. 

(B)  Appropriate  State  and  local 
agencies  which  are  authorized  to 
develop  and  enforce  environmental 
standards; 

(C)  Indian  tribes,  when  the  effects 
may  be  on  a  reservation; 

(D)  Any  agency  which  has  requested 
that  it  receive  statements  on  actions  of 
the  kind  proposed; 

(E)  The  applicant;  and 

(F)  The  public,  affirmatively  soliciting 
comments  from  those  persons  or 
organizations  who  may  be  interested  or 
affected. 

(ii)  When  preparing  a  final 
environmental  impact  statement,  CSA 
shall  assess  and  consider  comments 
both  individually  and  collectively,  and 


shall  respond  by  one  or  more  of  the 
means  listed  in  40  CFR  1503.4.  All 
substantive  comments  received  on  the 
draft  statement  should  be  attached  to 
the  final  statement. 

(2)  An  environmental  assessment 
must  be  prepared  by  CSA  for  all  other 
non-excluded  actions.  (See  §  1020.10- 
7(c).) 

(i)  If  the  responsible  CSA  official 
determines  based  upon  an 
environmental  assessment,  that  a 
proposed  agency  action  will  not 
significantly  affect  the  quality  of  the 
human  envirorunent,  a  finding  of  no 
significant  impact  shall  be  prepared 
pursuant  to  40  CFR  1508.13  briefly 
stating  the  reasons  for  this  finding.  The 
document  shall  be  attached  to  the 
environmental  assessment  and  upon 
demand  be  made  available  to  the  public 
pursuant  to  40  CFR  1501.4(c)(1)  and  (2) 
and  shall  accompany  the  document  in 
all  stages  of  the  decision-making 
process. 

(ii)  In  the  case  of  proposed  agency 
regulations  published  in  the  Federal 
Register,  such  statement  along  with  the 
environmental  assessment  must 
accompany  each  publication. 

(d)  Consideration  of  environmental 
documents  in  CSA 's  decision-making 
process. 

(1)  If  an  environmental  assessment  or 
an  environmental  impact  statement  is 
prepared,  it  and  other  relevant 
documents,  comments,  and  responses 
must  accompany  the  proposed  agency 
action  through  all  phases  of  the 
decision-making  process. 

(2)  The  decision-making  process  for 
any  non-excluded  agency  action  must 
include  review  by  the  Environmental 
Affairs  Officer. 

(3)  In  making  a  final  decision  the 
responsible  official  will  consider  the 
range  of  altenatives  discussed  in  the 
relevant  environmental  documents  and 
the  alternatives  described  in  the 
environmental  impact  statement. 

§  1020.10-7    How  to  determine  if  actions 
require  an  environmental  assessment  and/ 
or  an  environmental  impact  statement. 

(a)  Classes  of  action.  An  agency 
action  will  fall  into  one  of  three  classes 
for  purposes  of  determining  its  treatment 
under  NEPA,  that  is: 

(1)  Actions  normally  not  requiring 
either  an  environmental  assessment  or 
an  environmental  impact  statement. 

(Note:  For  the  NEPA  process,  these  actions 
are  known  as  "Categorical  Exclusions"). 

(2)  Actions  normally  requiring 
environmental  assessments  but  not 
necessarily  environmental  impact 
statements. 

(3)  Actions  normally  requiring 
environmental  impact  statements. 


(b)  Actions  which  normally  will  not 
require  environmental  assessments  or 
environmental  impact  statements 
(categorical  exclusions).  (1) 
Amendments  to  actions  for  which  either 
an  environmental  assessment  or  an 
environmental  impact  statement  has 
been  prepared  which  do  not  alter  the 
impact  previously  described  in  either 
intensity  or  context. 

(2)  Extensions  of  time  without  any 
environmental  consequences  when  there 
have  been  no  new  significant 
developments  or  information  (such  as  no 
cost  grant  extensions). 

(3)  Programmatic  functions  with  no 
potential  for  significant  environmental 
impacts  including  but  not  limited  to: 
minor  adjustments  to  program  plans  and 
budgets;  technical  assistance  programs; 
evaluation  studies,  sociological  or 
economic  research  and  information 
gathering  and  dissemination  projects; 
advocacy  activities;  designation  or 
dedesignation  of  community  action 
agencies;  routine  administrative  and 
management  support  including  legal 
counsel,  public  affairs,  program 
evaluation,  monitoring,  and  individual 
personnel  actions;  grants  for 
administrative  overhead  support;  grants 
for  social  services  (e.g.  senior  citizens 
programs,  accidental  hypothermia) 
except  projects  involving  construction, 
renovation  and/or  changes  in  land  use; 
maintenance  (e.g.  undertaking  repairs 
necessary  to  insure  the  functioning  of  an 
existing  facility),  except  for  properties 
on  the  National  Register  of  Historic 
Places;  education  and  training  grants 
(e.g.  grants  to  create  and  support 
fellowships  for  grantee  personnel); 
except  projects  involving  construction, 
renovation,  and/or  changes  in  land  use. 

(4)  Actions  taken  in  response  to 
emergency  situations  such  as  natural 
disasters  and  weather-related  crises. 

(5)  Adoption  of  rules  and  regulations 
pertaining  to  the  above  "rt»entioned 
activities.  \ 

(c)  Actions  which  normally  require  an 
environmental  assessment  but  not 
necessarily  an  environmental  impact 
statement.  The  following  actions  will 
normally  require  preparation  of  at  least 
an  environmental  assessment: 

(1)  Major  amendments  to  actions  for 
which  an  environmental  impact 
statement  has  already  been  published 
such  as  construction  modification  to  a 
large  physical  economic  development 
project  where  the  amendment  will  ndt 
result  in  significantly  different 
environmental  impacts  from  those 
indicated  in  the  original  environmental 
impact  statement. 

(2)  Awards  of  grants,  loans  or  loan 
guarantees  for  land  acquisition  or 
physical  construction  such  as  those 
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writes  boiler  and  pressure  vessel 
insurance.  The  inspector  cannot  be 
employed  by  the  manufacturer  of  the 
pressure  vessel.  In  lieu  of  Coast  Guard 
plan  approval  and  shop  inspection,  the 
proposal  would  also  require  (1) 


meters  (5  cubic  feet).  Section  54.01- 
15(a)(4)  in  the  existing  regulations 
allows  this  practice  but  does  not  specify 
whether  the  limiting  internal  volume  is  a 
net  volume  or  a  gross  volume.  The 
proposal  adopts  a  recent  ASME 


paragraph  10  for  nonstandard  fluid 
conditioner  fittings. 

12.  Miscellaneous  changes.  Several  of 
the  proposed  changes  are  necessary  to 
avoid  redundancy  and  to  provide  a 
clearer  presentation  of  existing 
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awarded  pursuant  to  Title  VII  of  the 
Economic  Opportunity  Act  of  1964, 
where  such  actions  may  result  in 
environmental  impacts. 

(3)  Adoption  of  regulations  or 
guidelines  under  the  EOA  for  the  control 
of  any  development  program  receiving 
CSA  assistance. 

(4)  Acquisition,  construction  or 
significant  modification  of  existing  CSA 
facilities  or  major  relocations  of  CSA 
personnel  requiring  acquisition  of  new 
facilities  or  housing,  either  by  purchase 
or  construction. 

(5)  Proposals  for  legislation  to  aid  the 
poor  which  agency  personnel 
reasonably  expect  will  have  an  impact 
on  the  environment. 

(d]  Actions  which  normally  will 
require  an  environmental  impact 
statement.  The  following  actions 
normally  will  require  preparation  of  an 
environmental  impact  statement: 

(1)  Those  which  may  have  a 
significant  impact  on  the  human 
environment,  e.g.  large  construction 
projects. 

(2)  Major  changes  in  land  use. 

(3)  Major  or  substantial  affect  on 
navigable  rivers,  wetlands,  or  other 
ecosystems. 

§  1020.10-8    Environmental  Information. 
Interested  persons  may  contact  the 
appropriate  CSA  Headquarters  or 
Regional  Environmental  Affairs  Officer 
regarding  CSA's  compliance  with  NEPA. 

Subpart  C— Procedures  for 
Implementing  the  National  Historic 
Preservation  Act  [Reserved] 

Subpart  D— Procedures  for 
Implementating  Executive  Order  11988 
Re  Floodpiains  Management 
[Reserved] 

Subpart  E— Procedures  for 
Implementing  Executive  Order  11990 
Re  Protection  of  Wetlands  [Reserved] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  SO,  54,  56,  58,  and  61 
[CGD  77-147] 

Marine  Engineering  Regulations  for 
Merchant  Vessels;  Acceptance  of 
ASME  U  or  UM  Symbol  Stamp  for 
Pressure  Vessels,  Fittings,  and 
Accumulators 


agency:  Coast  Guard,  DOT. 


action:  Notice  of  Proposed  Rulemaking. 

summary:  These  proposed  regulations 
would  replace  the  current  Coast  Guard 
requirements  for  plan  approval  and  shop 
inspection  of  certain  pressure  vessels 
with  requirements  that  they  be 
inspected  and  stamped  in  accordance 
with  the  American  Society  of 
Mechanical  Engineer's  Boiler  and 
Pressure  VesseTCode.  These  regulations 
would  amjiy^' Class  I,  II,  and  III 
pressur^essels  that  do  not  contain 
dangep6us  substances.  The  proposal 
would  also  require  (1)  certification  of 
pressure  vessel  design  drawings  and 
analyses  by  a  registered  professional 
engineer,  (2)  Coast  Guard  inspection  of 
completed  pressure  vessels  prior  to 
installation  and  (3)  compliance  with 
certain  Coast  Guard  design 
requirements  that  are  optional  under  the 
ASME  Code.  Several  pressure  vessel 
manufacturers  have  requested  a 
changeover  to  ASME  inspection  and 
stamping  because  of  frequent  delays 
involved  in  having  plan  approval  and 
shop  inspections  performed  by  the  Coast 
Guard.  ASME  inspectors  are  more 
readily  available  to  perform  shop 
inspections  in  a  timely  manner,  and  the 
use  of  registered  professional  engineers 
to  certify  plans  would  minimize  the  time 
needed  for  Coast  Guard  pre-installation 
inspections. 

DATES:  Comments  on  these  proposed 
rules  must  be  received  on  or  before 
February  12,  1981. 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/TP24), 
(CGD  77-147],  U.S.  Coast  Guard, 
Washington,  D.C.  20593.  The  comments, 
draft  evaluation,  and  materials 
referenced  in  this  notice  will  be 
available  for  examination  and  copying 
between  7  a.m.  and  5  p.m.,  Monday 
through  Thursday,  except  holidays,  at 
the  Marine  Safety  Council  (G-CMC/ 
TP24),  Room  2418,  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  D.C.  20593.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Howard  Hime,  c/o  Commandant 
(G-MMT-TP12).  U.S.  Coast  Guard, 
Washington,  D.C.  20593  (202)  426-2160. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  as  CGD  77-147  and 
the  specific  sec*ions  of  the  proposal  to 
I    which  the  comments  apply,  and  give 
I    reasons  for  the  comments.  If 
1    acknowledgment  of  receipt  of  a 
comment  is  desired,  a  stamped,  self- 


addressed  postcard  or  envelope  should 
be  enclosed.  The  proposal  may  be 
changed  in  light  of  comments  received. 
All  comments  received  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  will  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Howard 
Hime,  Office  of  Merchant  Marine  Safety, 
and  Mr.  William  R.  Register,  Office  of 
the  Chief  Counsel. 

Discussion  of  Proposed  Rules 

General 

1.  Part  54  of  Title  46,  Code  of  Federal 
Regulations,  contains  design, 
construction,  and  inspection 
requirements  for  pressure  vessels 
installed  on  merchant  vessels.  Part  54 
adopts  the  requirements  of  Section  VIII, 
Division  1.  of  the  ASME  (American 
Society  of  Mechanical  Engineers)  Code 
with  certain  modifications  that  provide 
for  specific  marine  application.  Further, 
Part  54  requires  that  detailed  plans  be 
submitted  for  Coast  Guard  review  and 
approval  and  that  each  pressure  vessel 
be  instjected  during  fabrication  by  a 
Coast  Guard  inspector. 

2.  In  recent  years  a  large  number  of 
pressure  vessels  inspected  by  the  Coast 
Guard  have  also  been  inspected  and 
stamped  in  accordance  with  ASME 
Code  requirements.  As  a  result,  the 
Coast  Guard  has  received  several 
requests  to  accept  ASME  inspection  and 
stamping  in  lieu  of  Coast  Guard  shop 
inspection  and  plan  approval.  The  two 
principal  reasons  for  these  requests  are: 
(1)  The  time  spent  by  the  Coast  Guard  in 
plan  review  and  approval  is  too  long; 
and  (2)  some  manufacturing  shops  are 
located  several  hundred  miles  from  the 
nearest  Coast  Guard  inspector,  whereas, 
an  inspector  authorized  to  perform 
ASME  inspections  is  usually  within  an 
hour's  drive  and  visits  the  shops 
frequently. 

3.  The  proposed  regulations  would 
require  Class  I,  II,  and  III  pressure 
vessels  not  containing  dangerous 
substances  to  be  inspected  and  stamped 
in  accordance  with  ASME  Code 
requirements  and  would  eliminate  the 
existing  requirements  for  these  pressure 
vessels  to  be  shop  inspected  and  have 
their  plans  approved  by  the  Coast 
Guard.  The  ASME  Code  requires  the 
inspector  to  be  an  independent  "third 
party"  inspector  employed  by  a  state, 
municipality,  or  insurance  company  that 
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writes  boiler  and  pressure  vessel 
insurance.  The  inspector  cannot  be 
employed  by  the  manufacturer  of  the 
pressure  vessel.  In  lieu  of  Coast  Guard 
plan  approval  and  shop  inspection,  the 
proposal  would  also  require  (1) 
certification  of  pressure  vessel  plans  by 
a  registered  professional  engineer,  (2) 
Coast  Guard  inspection  of  completed 
pressure  vessels  prior  to  installation, 
and  (3)  continued  compliance  with 
design  requirements  in  Part  54  that  are 
optional  under  the  ASME  Code.  These 
additional  design  requirements  are 
discussed  in  paragraphs  below. 

4.  The  proposed  regulations  do  not 
apply  to  Class  I-L  and  II-L  pressure 
vessels  and  pressure  vessels  containing 
dangerous  substances.  Part  54  contains 
safety  requirements  for  these  pressure 
vessels  that  modify  ASME  Code 
requirements.  Continued  Coast  Guard 
plan  review  and  shop  inspection  is 
needed  for  these  pressure  vessels  since 
ASME  inspection  and  stamping  would 
not  verify  compliance  with  the  modified 
requirements. 

Discussion  of  Specific  Sections  in  the 
Proposal 

5.  Sections  54.01-5(c)(3).  -5(d).  and 
-5(e),  54.01-15(a)(4),  54.10-3(c).  54.10- 
25(c),  and  58.60-3.  These  provisions 
contain  the  basic  proposal  to  convert 
from  Coast  Guard  plan  approval  and 
shop  inspection  to  ASME  inspection  and 
stamping.  The  proposed  amendment  to 
S/58.60-3  would  make  the  proposal 
equally  applicable  to  mobile  offshore 
drilling  units  (MODU's).  Pressure 
vessels  on  MODU's  are  already  required 
by  existing  regulations  to  meet  ASME 
requirements  and  the  requirements  in 
proposed  §§  54.01-5(d)(3)  and  -5(d)(5). 
The  additional  requirements  proposed 
for  MODU  pressure  vessels  are 
principally  those  in  §§  54.01-5(d)(2), 
-5(d)(6),  and  -5(d)(7).  These  additional 
requirements  represent  general  safety 
measures  that  in  large  part  are  already 
being  followed  voluntarily;  and, 
accordingly,  additional  costs  to  comply 
with  them  are  expected  to  be  minimal. 

6.  Sections  54.01-3(d)(2).  -5(d)(3), 
-5(d)(5).  -5(d)(6),  and  -5(d)(7).  These 
provisions  reference  design 
requirements  in  Part  54  that  are  not  also 
included  in  the  ASME  Code.  Compliance 
with  these  requirements  is  necessary  to 
provide  for  safe  operation  of  pressure 
vessels  in  a  marine  environment.  These 
requirements  are  listed  as  owner-option 
alternatives  in  the  ASME  Code. 

7.  Section  54.01-5(c)(4).  This 
paragraph  provides  for  ASME  stamping 
of  Class  II  and  III  pressure  vessels  not 
containing  dangerous  substances  with  a 
"U"  or  "UM"  symbol  if  they  have  a  net 
internal  volume  of  less  than  0.14  cubic 


meters  (5  cubic  feet).  Section  54.01- 
15(a)(4)  in  the  existing  regulations 
allows  this  practice  but  does  not  specify 
whether  the  limiting  internal  volume  is  a 
net  volume  or  a  gross  volume.  The 
proposal  adopts  a  recent  ASME 
interpretation,  VII1-7&-83,  which  states 
that  the  internal  volume  should  be 
calculated  as  a  net  volume. 

8.  Table  54.01-5(b)  and  Section  54.01- 
5(b).  These  provisions  divide  all 
pressure  vessels,  both  welded  and  non- 
welded,  into  one  of  several  classes. 
Under  current  regulations  only  welded 
pressure  vessels  are  classed  and 
reference  is  made  to  classed  pressure 
vessels  only  in  regulations  in  Part  54 
that  impose  welding  requirements. 
However,  industry  practice  has  been  to 
refer  to  both  welded  and  non-welded 
pressure  vessels  as  being  classed  and 
this  practice  is  adopted  in  proposed 

§  54.01-5  and  the  proposed  revisions  to 
Table  54.01-5(b).  These  provisions,  as 
revised,  include  both  welding  and  non- 
welding  requirements  for  classed 
pressure  vessels. 

9.  Sections  54.10-3(c)  and  54.10-25(c). 
Section  54.10-3(c)  proposes  Coast  Guard 
inspection  procedures  for  pressure 
vessels  described  in  §  54.01-5(c)(3), 
except  pressure  vessels  on  MODU's. 
The  procedures  for  inspecting  pressure 
vessels  on  mobile  offshore  drilling  units 
are  in  §  58.60-13  of  Part  58.  As  provided 
in  proposed  §  54.10-3(c),  the  inspection 
includes  a  visual  examination  of  each 
completed  pressure  vessel  prior  to 
installation,  and  a  review  of  the 
associated  plans  and  manufacturer's 
data  reports. 

10.  Section  56.15-l(e).  Existing 
§  56,15-l(e)(l)  requires  certain 
nonstandard  fiuid  conditioner  fittings  to 
meet  Part  54,  except  the  shop  inspection 
requirements  in  Subpart  54,10.  Proposed 
§  56,15-l(e)(l)  would  require  these 
fittings  to  meet  either  the  applicable 
requirements  in  proposed  §  54.01-5  or 
the  requirements  in  Part  54  (except  shop 
inspection).  This  change  would  allow 
optional  use  of  either  ASME  inspection 
and  stamping  or  Coast  Guard  plan 
approval.  Coast  Guard  plan  approval  is 
being  retained  as  an  option  since  many 
nonstandard  fiuid  conditioner  fittings 
are  mass  produced  by  manufacturers 
who  do  not  hold  an  ASME  Stamp  and 
for  whom  the  cost  to  obtain  it  would  be 
prohibitive  because  of  small  sales 
volumes  in  the  marine  industry. 

11.  Section  58.30-25(al.  Proposed 

§  58.30-25(a)  would  allow  accumulators 
that  do  not  contain  dangerous 
substances  to  meet  either  the  applicable 
requirements  in  Proposed  §  54.01-5  or 
the  remaining  requirements  in  Part  54. 
The  rationale  for  this  proposal  is  the 
same  as  the  rationale  provided  in 


paragraph  10  for  nonstandard  fluid 
conditioner  fittings. 

12.  Miscellaneous  changes.  Several  of 
the  proposed  changes  are  necessary  to 
avoid  redundancy  and  to  provide  a 
clearer  presentation  of  existing 
requirements.  For  example,  existing  S/ 
S/54,10-17  and  54.01-16  would  be 
deleted  since  they  are  included  in 
proposed  S/54.01-5,  and  existing  S/ 
54.20-10  would  be  deleted  since  it  is 
non-regulatory  and  has  little  useful 
meaning.  The  remaining  provisions 
affected  are:  §  50.05-1  (e):  §  50.15-5(c); 

§  54.01-1;  §  54.01-5(a)  through  (c)(2),  - 
5(c)(4),  -5(f)  and  -5(g):  footnotes  6  and  7 
to  Table  54,01-5(b);  §  54.10-3(b);  §  54.10- 
20(a)  and  -20(c)(1);  §  54.20-3(c);  54.20- 
10;  §  56.15-l(f);  §  61.10-5(b);  §  61.10- 
5(e)(6);  and  §  61.10-5(h)(l). 

Draft  Evaluation 

13.  These  proposed  regulations  are 
considered  to  be  nonsignificant  and. 
accordingly,  a  draft  evaluation  has  been 
prepared  and  placed  in  the  public 
docket  as  required  by  the  Department  of 
Transportation's  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5).  The  DOT  order  requires  that 
each  draft  evaluation  include  an 
economic  analysis  which  quantifies,  to 
the  extent  practicable,  the  estimated 
cost  of  the  regulations  to  the  private 
sector,  consumers,  and  Federal,  State 
and  local  governments  as  well  as  the 
anticipated  benefits  an'd  impacts  of  the 
regulations. 

14.  As  stated  in  the  draft  evaluation, 
this  proposal  would  result  in  an 
approximate  annual  dollar  savings  of 
SO. 5  million  for  manufacturers  and  S0.34 
million  for  the  Coast  Guard.  The 
expected  benefit  of  this  proposal,  in 
addition  to  the  $,84  million  annual 
saving,  would  be  the  substantial  amount 
of  time  saved  by  manufacturers  in 
obtaining  required  inspections  of 
pressure  vessels.  Also,  Coast  Guard 
inspectors  would  acquire  more  time  in 
which  to  perform  required  inspections  of 
other  types  of  marine  equipment  that 
cannot  effectively  be  inspected  by 
independent  parties. 

In  accordance  with  the  foregoing,  the 
Coast  Guard  proposes  to  amend  the 
Marine  Engineering  Regulations  in 
Subchapter  F  of  Title  46,  Code  of 
Federal  Regulations,  as  follows: 

PART  50— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority:  S/5,  49  Stat.  1384  (46  U.S,C.  369); 
R.S.  4405,  as  amended  (46  U.S,C.  375);  S/3,  70 
Stat.  152,  as  amended  (46  U.S.C.  390b);  S/5. 
Pub.  L.  95-^74,  92  Stat.  1480  (46  U,S.C,  391a); 
S/1,  Pub.  L.  85-739,  72  Stat.  833,  as  amended 
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(46  U.S.C.  404);  Pub.  L.  93-370,  88  Stat.  423  (46 
U.S.C.  4110;  R.S.  4462,  as  amended  (46  U.S.C. 
416);  S/1  Pub.  L.  86-244.  73  Stat.  475  (46  U.S.C. 
481);  S/17.  54  Stat.  166  (46  U.S.C.  526p];  S/4. 
67  Stat.  462  (43.U.S.C.  1333(d));  S/3,  68  Stat. 
675  (50  U.S.C.  198);  S/6.  80  Stat.  938  (49  U.S.C. 
1655(b));  E.0. 12234.  45  FR  58801;  46  CFR  1.46. 

§  50.05-1    [Amended] 

2.  In  §  50.05-l(e)  remove  the  words 
■•§  54.01-16  and". 

3.  Revise  §  50.15-5(c)  to  read  as 
follows: 

§  50.15-5    ASME  Boiler  and  Pressure 
Vessel  Code. 

***** 

(c)  Except  as  required  in  S/54.01-5  of 
this  chapter,  manufacturers  constructing 
boilers,  pressure  vessels,  and  safety 
valves  for  installation  on  vessels  subject 
to  the  regulations  in  this  subchapter 
need  not  hold  the  applicable  ASME 
Code  symbol  stamps. 


PART  54— PRESSURE  VESSELS 

4.  The  authority  citation  for  Part  54  is 
revised  to  be  the  same  as  the  authority 
stated  above  for  Part  50. 

§  54.01-1    [Amended] 

5.  In  §  54.01-1,  remove  the  last 
sentence  of  paragraph  (a)  and  delete 
paragraph  (a)(1). 

6.  Revise  §  54.01-5  to  read  as  follows: 

§  54.01-5    Scope  (modifies  U-1  and  U-2). 

(a)  This  part  contains  requirements  for 
pressure  vessels.  Table  54.01-5(a)  gives 

a  breakdown  by  parts  in  this  subchapter 
of  the  regulations  governing  various 
types  of  pressure  vessels,  boilers,  and 
thermal  units. 

(b)  Pressure  vessels  are  divided  into 
Classes  I,  I-L  (low  temperature),  II,  II-L 
(low  temperature),  and  III.  Table  54.01- 
5(b)  describes  these  classes  and  sets  out 
additional  requirements  for  welded 
pressure  vessels. 

(c)  The  requirements  for  pressure 
vessels  by  class  are  as  follows: 

(1)  Class  I-L  and  II-L  pressure  vessels 
must  meet  the  applicable  requirements 
in  this  part. 

(2)  Pressure  vessels  containing 
dangerous  substances  must  meet  either 
the  applicable  requirements  in  this  part 
or  in  Part  146  of  this  chapter. 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section.  Class  I,  II,  and  III 
pressure  vessels  not  containing 
dangerous  substances  must  be  designed 
and  constructed  in  accordance  with  the 
requirements  in  Section  VIII,  division  1, 
of  the  ASME  Code  and  must  be  stamped 
with  the  ASME  "U"  symbol.  These 
pressure  vessels  must  also  comply  with 
the  requirements  that  are  listed  or 
prescribed  in  paragraphs  (d)  through  (g) 


of  this  section.  Compliance  with  other 
provisions  in  this  part  is  not  required. 
(4)  Class  II  and  III  pressure  vessels 
that  have  a  net  internal  volume  of  less 
than  0.14  cubic  meters  (5  cubic  feet)  and 
do  not  contain  dangerous  substances 
must  be  stamped  with  either  the  ASME- 
"U"  or  "UM"  symbol.  Compliance  with 
other  provisions  in  this  part  is  not 
required. 

(d)  Pressure  vessels  described  in 
paragraph  (c)(3)  of  this  section  must — 

(1)  Have  detailed  plans  that  include 
the  information  required  by  §  54.01-18; 

(2)  Meet  §  54.01-35  and  §  54.25-3; 

(3)  Have  pressure  relief  devices 
required  by  subpart  54.15; 

(4)  Meet  the  applicable  requirements 
in  §§  54.10-3,  54.10-20,  and  54.10-25  for 
inspection,  reports,  and  stamping; 

(5)  If  welded,  meet  the  post  weld  heat 
treatment  and  minimum  joint  and 
radiography  requirements  in  Table 
54.01-5(b); 

(6)  If  a  heat  exchanger,  meet  §  54.01-2; 
and 

(7)  If  a  steam  generating  pressure 
vessel,  meet  §  54.01-10. 

(e)  The  plans  required  by  paragraph 
(d)(1)  of  this  section  must  be  certified  by 
a  registered  professional  engineer  to 
meet  the  design  requirements  in 
paragraph  (d)  of  this  section  and  in 
section  VIII,  division  1,  of  the  ASME 
Code.  The  certification  must  appear  on 
all  drawings  and  analyses.  The  plans 
must  be  made  available  to  the  Coast 
Guard  prior  to  the  inspection  required 
by  §  54.10-3(c). 

(f)  If  a  pressure  vessel  has  more  than 
one  independent  chamber  and  the 
chambers  have  different  classifications, 
each  chamber  must,  as  a  minimum,  meet 
the  requirements  for  its  classification.  If 
a  single  classification  for  the  entire 
pressure  vessel  is  preferred,  the 
classification  selected  must  be  one  that 
is  required  to  meet  all  of  the  regulations 
applicable  to  the  classification  that  is 
not  selected.  For  example,  if  one 
chamber  is  Class  I  and  one  chamber  is 
Class  II-L,  the  only  single  classification 
that  can  be  selected  is  Class  I-L. 

(g)  The  design  pressure  for  each 
interface  between  two  chambers  in  a 
multichambered  pressure  vessel  must 
be— 

(1)  The  maximum  allowable  working 
pressure  (gage)  in  the  chamber  with  the 
higher  pressure:  or 

(2)  If  one  chamber  is  a  vacuum 
chamber,  the  maximum  allowable 
working  pressure  (absolute)  in  the  other 
chamber  minus  the  least  operating 
pressure  (absolute)  in  the  vacuum 
chamber. 

7.  Revise  the  heading  of  Table  54.01- 
5(b)  to  read  as  follows: 


Table  54.01-5(b)— Pressure  Vessel 
Classification 

(Special  heat  exchanger  requirements 
excluded,  see  S/54.01-2) 

8.  In  Table  54.01-5(b)  add  a  reference 
to  footnotes  6  and  7  after  the  phrase 
"Minimum  joint  requirements'".  As  . 
revised,  the  phrase  would  read 
"Minimum  joint  requirements  '■*■'". 

9.  In  Table  54.01-5(b)'  add  a  reference 
to  footnote  7  after  the  phrases 
"Minimum  radiography  requirements, 
section  VIH,  ASME  Code"  and  "Post 
Weld  heat  treatment  required*".  As 
revised,  the  phrases  would  read 
"Minimum  radiography  requirements. 
Section  VIII,  ASME  Code  "•  and  "Post 
weld  heat  treatment  required  ^'". 

10.  In  Table  54.01-5(b)  add  a  reference 
to  footnote  4  after  the  word  "yes"  the 
first  time  it  appears  under  the  column 
entitled  "Shop  Inspection  Required", 
and  the  first  time  it  appears  under  the 
column  entitled  "Plan  approval 
Required",  to  denote  that  certain  Class  I 
pressure  vessels  are  exempt  from  plan 
approval  and  shop  inspection. 

11.  Add  new  footnotes  6  and  7  to 
Table  54.01-5(b)  to  read  as  follows: 

A  butt-welded  joint  with  one  plate  edge 
offset  (see  Figure  UW-13.1(k)  and  table  UW- 
12  of  the  ASME  Code)  may  only  be  used  in 
the  fabrication  of  Class  II  and  III  pressure 
vessels. 

These  requirements  apply  only  to  welded 
pressure  vessels. 

12.  Revise  the  heading  and  paragraph 
(a)(4)  in  §  54.01-15  to  read  as  follows: 

§54.01-15    Exemptions  from  shop 
inspection  and  plan  approval  (replaces  U- 
1(c)(6)  through  (9)). 

(a)  *  *  * 

(4)  Class  I,  II,  and  III  pressure  vessels 
that  meet  the  requirements  of  §  54.01- 
5(c)(3),  and  -5(c)(4). 


§54.01-16    [Removed] 

13.  Remove  §  54.01-16. 

§54.10-3    [Amended] 

14.  Remove  the  second  sentence  in 
§  54.1(>-3(b). 

15.  Add  a  new  §  54.10-3(c)  to  read  as 
follows: 

§  54.10-3  Marine  inspectors  (replaces  UG- 
90  and  UG-91,  and  modifies  UG-92  through 
UG-103). 

***** 

(c)  Pressure  vessels  described  in 
§  54.01-5(c)(3),  except  pressure  vessels 
in  systems  regulated  under  §  58.60  of 
this  chapter,  must  be  visually  examined 
by  a  marine  inspector  prior  to 
installation.  The  marine  inspector  also 
reviews  the  associated  plans  and 
manufacturers'  data  reports.  If,  upon 
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inspection,  the  pressure  vessel  complies 
with  the  applicable  requirements  in 
§  54.01-5,  the  marine  inspector  stamps 
the  pressure  vessel  with  the  Coast 
Guard  Symbol. 

§54.10-17    [Removed] 

16.  Remove  §  54.10-17. 

17.  Revise  §  54.10-20(a)  to  read  as 
follows: 

§  54.10-20    Marking  and  stamping. 

(a)  Pressure  vessels  (replaces  UG-116, 
except  paragraph  (k),  and  UG-118). 
Pressure  vessels  that  are  required  by 
§  54.10-3  to  be  stamped  with  the  Coast 
Guard  Symbol  must  also  be  stamped 
with  the  following  information: 
***** 

(4)  Maximum  allowable  working 

pressure kPa  ( psig)  at 

C  ( F). 

(7)  Water  capacity  in  liters  (U.S. 
gallons),  if  a  cargo  carrying  pressure 
vessel. 


§54.10-20    [Amended] 

18.  In  §  54.10-20(c)(l),  insert  the  words 
"Coast  Guard  shop"  after  the  word 
"requiring". 

19.  Add  a  new  §  54,10-25(c)  to  read  as 
follows: 

§  54.10-25    Manufacturers'  data  report 
forms  (modifies  UG-120). 

***** 

(c)  If  a  pressure  vessel  is  required  to 
be  inspected  in  accordance  with  §  54.10- 
3(c),  tlie  manufacturer's  data  reports 
required  by  11(3-120  must  be  made 
available  to  the  Coast  Guard  inspector 
for  review  to  inspection  of  the  pressure 
vessel. 

§54.20-3    [Amended] 

20.  Remove  and  reserve  §  54.20-3(c). 

§54.20-10    [Removed] 

21.  Remove  §  54.20-10. 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

22.  The  authority  for  Part  56  is  revised 
to  be  the  same  as  the  authority  stated 
above  for  Part  50. 

23.  In  §  56.15-1,  revise  paragraphs  (e) 
and  (f)  as  follows: 

§56.15-1    Fittings. 

***** 

(e)  The  following  requirements  apply 
to  nonstandard  fluid  conditioner  fittings 
which  do  not  contain  dangerous 
substances: 

(1)  The  nonstandard  fluid  conditioner 
fittings  listed  below  must  meet  the 
applicable  requirements  in  §  54.01- 
5(c)(3),  -5(c)(4),  and  -5(d)  of  this  chapter 
or  the  remaining  provisions  in  Part  54, 


except  that  Coast  Guard  shop  inspection 
is  not  required: 

(i)  Nonstandard  fluid  conditioner 
fittings  that  have  a  net  internal  volume 
greater  than  0.04  cubic  meters  (1.5  cubic 
feet)  and  that  are  rated  for  temperatures 
or  pressures  exceeding  those  specified 
as  minimums  for  Class  I  piping  systems. 

(ii)  Nonstandard  fluid  conditioner 
fittings  that  have  an  internal  diameter 
exceeding  15  centimeters  (6  inches)  and 
that  are  rated  for  temperatures  or 
pressures  exceeding  those  specified  as 
minimums  for  Class  I  piping  systems. 
***** 

(f)  Nonstandard  fluid  conditioner 
fittings  rated  above  103  kPa  (15  psig), 
that  contain  dangerous  substances 
regulated  under  Part  146  of  this  chapter 
must  meet  the  applicable  requirements 
of  Part  54  of  this  chapter,  except  Subpart 
54.10. 

PART  58— MAIN  AND  AUXILIARY 
MACHINERY  AND  RELATED  SYSTEMS 

24.  The  authority  for  Part  58  is  revised 
to  be  the  same  as  the  authority  stated 
above  for  Part  50. 

25.  Revise  the  second  sentence  in 
§  58.30-25(a)  to  read  as  follows: 

§  58.30-25    Accumulator 

(a)  *  *  *  Accumulators  must  meet  the 
applicable  requirements  in  §  54.01- 
5(c](3),  -5(c)(4),  and  -5(d)  of  this  chapter 
or  the  remaining  requirements  in  Part  54. 


§  58.60-3    [Amended] 

26.  In  §  58.60-3,  remove  the  citation 
"§  54.01-16"  and  insert  in  its  place  the 
words  "the  applicable  requirements  in 
§  54.01-5  of  this  chapter". 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

27.  The  authority  for  Part  61  is  revised 
to  be  the  same  as  the  authority  stated 
above  for  Part  50. 

§61.10-5    [Amended] 

28.  In  the  first  sentence  of  §  61.10-5(b), 
remove  the  words  "Pressure  vessels  that 
required  initial  shop  inspection  and 
pressure  vessels  that  are  accepted  under 
§  54.01-16"  and  insert  in  their  place  the 
words  "Pressure  vessels  that  are 
stamped  with  the  Coast  Guard  symbol 
and  pressure  vessels  in  systems 
regulated  under  Subpart  58.60  of  this 
subchapter". 

29.  Revise  §  61.10-5(e)(6)  to  read  as 
follows: 

§  61.10-5    Periodic  inspection 

***** 

(e)  *  *  * 


(6)  Pressure  vessels  not  stamped  with 
the  Coast  Guard  Symbol. 


§61.10-5    [Amended] 

30.  In  the  first  sentence  of  §  61.10- 
5(h)(1),  remove  the  words  "have  been 
pneumatically  tested  during  shop 
inspection"  and  insert  in  their  place  the 
words  "that  were  pneumatically  tested 
before  being  stamped  with  the  Coast 
Guard  Symbol". 

Dated:  December  22.  1980. 
Henry  H.  Bell, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Merchant  Marine  Safety. 

|FR  Doc  80-40401  Tiled  12-24-80.  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CC  Docket  No.  80-632] 

Overseas  Communications  Services; 
Correction 

AGENCY:  Federal  Communication 

Commission. 

action:  Correction  in  Notice  of 

Proposed  Rulemaking. 

SUMMARY:  This  document  corrects  a 
proposed  rule  on  Overseas 
Communications  Services  published  on 
November  19, 1980  (45  FR  76498). 
Possibly  misleading  and  nonessential 
language  in  paragraph  13  is  deleted. 
Footnote  11  is  modified. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Chiron,  Common  Carrier  Bureau, 
202-632-7265. 

In  the  matter  of  Overseas 
Communications  Services,  CC  Docket 
No.  80-632. 

Released;  December  9, 1980, 

1.  It  has  come  to  the  staffs  attention 
that  language  in  paragraph  thirteen  in 
the  subject  Notice  of  Proposed 
Rulemaking  may  be  misleading.  We  will 
therefore  delete  this  nonessential 
language  and  change  footnote  11. 
Footnotes  12  and  13  are  unchanged. 

Federal  Communications  Commission, 

Philip  L.  Verveer, 

Chief  Common  Carrier  Bureau. 

The  following  corrections  are  made  in 
FR  Doc.  80-36092  appearing  on  page 
76498  in  the  issue  of  November  19, 1980: 

1.  On  page  76501,  column  one, 
paragraph  13  is  corrected  to  read: 
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1964  to  1980 

"13.  Since  1964,  the  Commission  has 
consistently  protected  the  IRCs  from 
competition  by  AT&T  in  the 

international  record  market.  Moreover,  ' 

the  Commission  has  authorized  the  IRCs 
to  provide  enhanced  Datel  service  in 
direct  competition  with  AT&T's  existing 

Dataphone  service  in  the  U.S.  Mainland-  • 

Hawaii  record  market. "  The 
Commission's  TAT-4  bar  has  not  been 
absolute.  Waivers  have  been  issued 
under  special  circumstances  such  as 
NASA  programs. '^  The  major  case 
between  1964  and  1980  concerning 
international  record  carriage  is  our  1980 
Dataphone  decision. "  While  this  recent 
decision  expressly  did  not  modify  the 
TAT-4  decision,  it  indicated  that  the 
present  international  voice/record 
dichotomy  is  based  on  policy,  not  law. 
In  authorizing  AT&T  to  employ  its 
overseas  MTS  network  for  the 
transmission  of  facsimile,  data  and  other 
record  communications  on  a  secondary 
basis,  the  Commission  emphasized  that 
such  use  was  an  efficient  utilization  of 
facilities,  satisfied  an  unmet  need,  and 
gave  added  flexibility  to  AT&T's 
customers.  We  stated  that  additional 
competition  in  the  international  record 
market  would  stimulate  the  IRCs  to 
innovate  and  provide  services  more 
efficiently  at  cost-based  rates  in  order  to 
compete  effectively.  We  also  found  that 
the  introduction  of  overseas  dataphone 
service  would  not  undermine  the  IRCs." 

2.  On  page  76501,  footnote  11  is 
corrected  to  read: 

11  ITT  World  Comipunications  Inc..  2  F.C.C.  i 

2d  573  (1966).  I 

|FR  Doc.  80-39794  Filed  12-24-eO;  8:45  am) 
WLUNQ  CODE  6712-01-M 
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to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  application  relates  to  a 
compatible  accessory  for  an  instrument 
that  had  been  previously  imported  for 
the  use  of  the  aoDlicant  institution.  The 


Treasury  Decision  74-77  (39  FR  54388). 
The  Department  has  now  completed  its 
administrative  review  of  that 
antidumping  finding. 

Scope  of  the  Review 


publication  of  these  final  results.  This 
latter  requirement  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(al(l) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Subcommittee  of  the  Pacific 
Crest  National  Scenic  Trail  Advisory 
Council;  Meeting 

The  Oregon  Subcommittee  of  the 
Pacific  Crest  National  Scenic  Trail 
Advisory  Council  will  meet  at  10:00  a.m. 
Wednesday,  February  18, 1981.  The 
meeting  location  will  be  room  690, 
Multnomah  Building,  319  S.W.  Pine 
Street,  Portland,  Oregon. 

The  purpose  of  the  meeting  is  to 
review  alternatives,  issues  and  concerns 
from  which  to  develop  the  Pacific  Crest 
National  Scenic  Trail  Comprehensive 
Plan  for  acquisition,  management, 
development,  and  use  of  the  trail. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  additional 
information  should  contact  Roger  Long, 
in  care  of  Regional  Forester,  Pacific 
Northwest  Region,  Forest  Service.  P.O. 
Box  3623,  Portland,  Oregon  97208.  Phone 
(503)  221-3611. 

Dated:  December  16, 1980. 
Zane  G.  Smith.  Jr.. 

Regional  Forester.  Pacific  Southwest  Region. 

|FR  Doc.  80-40327  Filed  12-24-80:  8:45  am) 
BILUNG  CODE  3410-11-H 


Soil  Conservation  Service 

Bullskin  Township  Parks  Critical  Area 
Treatment  RC&D  Measure, 
Pennsylvainia 

AGENCY:  Soil  Conservation  Service.  U.S. 
Department  of  Agriculture. 
action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Graham  T.  Munkittrick,  State 
Conservationist,  Soil  Conservation 
Service,  Federal  Building,  228  Walnut 
Street,  Harrisburg,  Pennsylvania  17108, 
telephone  717-782-2202. 


notice:  Pursuant  to  Section  102(2)[C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Bullskin 
Township  Parks  Critical  Area  Treatment 
RC&D  Measure,  Fayette  County, 
Pennsylvania. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Graham  T.  Munkittrick, 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
critical  area  treatment.  The  planned 
works  of  improvement  include 
conservation  practices  such  as 
waterways,  rock  riprap,  subsurface 
drains,  a  catch  basin,  a  surface  inlet, 
and  seeding.  Estimated  construction 
cost  is  $31,300. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Graham  T. 
Munkittrick.  The  FNSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementafion  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  No.  A-95 
regarding  State  and  local  Clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  December  8, 1980. 
Joseph  W.  Haas, 
Deputy  Chief  for  Natural  Resource  Projects. 

|FR  Doc.  80-40221  Filed  12-24-80:  8:45  am) 
BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Purdue  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.,  and  5:00  P.M.  in 
Room  3109  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20230. 

Docket  Number  80-00314.  Applicant: 
Purdue  University,  FREH  Hall,  W. 
Lafayette,  IN  47907.  Article: 
Superconducting  4.6T  Wide  Bore 
Solenoid.  Manufacture:  Oxford 
Instruments,  Ltd.,  United  Kingdom. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  to  carry  out  a  wide 
scope  of  health  related  projects,  e.g., 
isolation  and  structure  elucidation  of 
novel  antineoplastic  agents  from  higher 
plants,  structure  and  mobility  of 
plastoquinone  in  membranes,  structure 
elucidation  of  microbial  natural 
products,  the  role  of  chlorophyll  in 
photosynthesis,  etc.  Specific  problems 
under  investigation  include: 

(1)  The  active  sites  of  serine 
proteinases; 

(2)  The  mechanism  of  interactions 
between  proteinase  inhibitors  and 
proteinases; 

(3)  The  structures  of  glycoproteins; 

(4)  The  mechanism  of  folding 
staphylococoal  and  nuclease;  and 

(5)  The  mechanism  of  electron 
transport  in  photosynthesis. 

The  article  will  also  be  used  for 
educational  purposes  in  the  course 
Chemistry  *696B  which  is  designed  as 
an  introduction  to  the  theory  of  NMR 
spectroscopy  and  its  applications  to 
biochemical  problems. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
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in  its  memorandum  dated  August  21. 
1980  that  (1)  the  capability  of  the  foreign 
article  described  above  is  pertinent  to 
the  applicant's  intended  purpose  and  (2) 
it  knows  of  no  domestic  instrument  or 

»-»  *-i »-»«-»  T><-i  flirt    r>r  nn*  liir  nlcii-if    or-inr*  fi  Ti  <^    iroliio 


fiber  from  Finland  was  published  in  the 
Federal  Register  as  Treasury  Decision 
79-87  (44  Federal  Register  17156).  On 
January  1, 1980.  the  provisions  of  Title  I 
of  the  Trade  Agreements  Act  of  1979 


Act  and  section  205  of  the  Antidumping 
Act.  since  Kemira  Oy  Sateri  sold  such  or 
similar  merchandise  in  Finland  in 
sufficient  quantities  to  provide  an 
adequate  basis  for  comparison. 

Tho  firm   QnM  11  <K.  nf  itc  tntal 
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to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  application  relates  fo  a 
compatible  accessory  for  an  instrument 
that  had  been  previously  imported  for 
the  use  of  the  applicant  institution.  The 
article  is  being  furnished  by  the 
manufacturer  which  produced  the 
instrument  with  which  the  article  is 
intended  to  be  used  and  is  pertinent  to 
the  applicant's  purposes. 

The  Department  of  Commerce  knows 
of  no  similar  accessory  being 
manufactured  in  the  United  States, 
which  is  interchangeable  with  or  can  be 
readily  adapted  to  the  instrument  with 
which  the  foreign  article  is  intended  to 
be  used. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

|FR  Uoc,  ao-40242  Filed  12-24-80;  8:45  am] 
BILLING  CODE  3510-2S-M 


Racing  Plates  (Aluminum  IHorseshoes) 
From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding 

AGENCY:  U.S.  Department  of  Commerce, 
International  Trade  Administration. 
ACTION:  Notice  of  final  results  of 
administrative  review  of  antidumping 
finding. 

summary:  On  August  15, 1980,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
racing  plates  (aluminum  horseshoes) 
from  Canada.  The  scope  of  the  review 
was  limited  to  the  only  known 
exporter — the  Canadian  Racing  Plate 
Co.  Limited — and  to  three  separate  time 
periods. 

Interested  parties  were  given  an 
opportunity  to  submit  written  comments 
on  this  preliminary  determination.  Based 
on  comments  received  from  the 
exporter,  the  Department  made 
adjustments  which  resulted  in  new 
weighted-average  margins. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Pasden,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230  (202-377-1106). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  27, 1974,  a  dumping 
finding  with  respect  to  racing  plates 
(aluminum  horseshoes)  from  Canada 
was  published  in  the  Federal  Register  as 


Treasury  Decision  74-77  (39  PR  54388). 
The  Department  has  now  completed  its 
administrative  review  of  that 
antidumping  finding. 

Scope  of  the  Review 

The  imports  covered  by  this  review 
are  described  in  the  notice  of 
preliminary  results. 

The  Department  knows  of  only  one 
Canadian  exporter  of  racing  plates  to 
the  United  States.  That  firm  is  the 
Canadian  Racing  Plate  Co.  Limited, 

The  review  covered  all  time  periods 
for  which  information  is  available,  that 
is,  all  periods  up  to  January  31, 1980, 
during  which  shipments  by  the 
Canadian  Racing  Plate  Co.  Limited  may 
have  been  and  for  which  appraisement 
instructions  ("master  lists")  have  not 
been  issued. 

The  Department  received  written 
comments  and  supporting 
documentation  only  from  the  exporter, 
made  adjustments  to  the  United  States 
price  in  light  of  those  comments,  and 
recalculated  the  margins.  The 
adjustments  to  the  United  States  price 
consisted  of  the  addition  of  a  duty 
drawback  paid  by  the  Canadian 
Government  to  the  Canadian  Racing 
Plate  Co.  Limited  for  the  aluminum 
imported  from  the  United  States  and  the 
recalculation  of  the  United  States  price 
to  reflect  that  sales  were  transacted  in 
U.S.  dollars  rather  than  Canadian 
dollars. 

Results  of  the  Review 

As  a  result  of  our  comparison  of  the 
adjusted  United  States  price  to  foreign 
market  value,  we  determine  that  the 
following  weighted-average  margins 
exist: 

Percent 
margin 

October  1.  1976— September  30,  1977 11,65 

December  1.  1978— November  30,  1979 31.94 

December  1.  1979— January  31    1980  '31, 94 

'No  stitpments  dunng  current  period 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shaii  assess 
duties  on  all  entries  made  during  the 
time  periods  involved.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  separately  on  each  exporter 
directly  to  the  Customs  Service. 

Further,  as  required  by  section 
353.48(b)  of  the  Commerce  Regulations, 
a  cash  deposit  based  upon  the  most 
recent  of  the  margins  calculated  above, 
that  is,  31.94  percent  of  the  entered 
value,  shall  be  required  on  all  shipments 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date    '' 


publication  of  these  final  results.  This 
latter  requirement  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53,  45  PR  8205). 
|ohn  D.  Greenwald, 
Deputy  Assistant  Secretary.  Import 
Administration. 
December  16,  1980. 

|FR  Doc,  80-^0240  Filed  12-24-80;  8:45  amj 
BILLING  CODE  3510-2S-M 


Smithsonian  institution;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  a.m.  and  5  p.m.  in  Room 
3109  of  the  Department  of  Commerce 
Building,  14th  Street  and  Constitution! 
Avenue  NW.,  Washington.  D.C.  20230. 

Docket  Number  80-00257.  Applicant: 
Smithsonian  Institution,  1000  Jefferson 
Drive  SW.,  Washington.  D.C.  20560. 
Article:  Model  M5A  Dissecting 
Mieroscope  with  Camera  Lucida 
Drawing  Attachment.  Manufacturer: 
Wild  Heerbrugg  Instrument  Co.. 
Switzerland.  Intended  use  of  article    'he 
article  is  intended  to  be  used  in  a 
teaching  laboratory  for  use  by  those  of 
the  public  with  an  avocation  in  the 
sciences  (individuals  and  classes)  who 
would  otherwise  have  no  outlet  for  their 
interests.  Most  classes  would  be  non- 
credit  and  would  cover  plant  and  animal 
identification  and  more  technical  studies 
related  to  ecology  and  the  natural 
sciences.  It  is  also  anticipated  that 
special  advanced  courses  for  credit 
would  be  offered  to  gifted  high  school 
students. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  foreign  article  provides 
a  camera  lucida  which  is  an  integral 
part  of  the  apparatus.  The  Department 
of  Health  and  Human  Services  advises 
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of  the  Act  (19  U.S.C.  1675(a)(1))  and 

§  353.53  of  the  Commerce  Regulations 

(19  CPR  353.53). 

Dated:  December  18,  1980. 

John  D.  Greenwald, 

Deputy  Assistant  Secretary  for  Import 


Eligible  applicants:  individuals, 
corporations,  educational  institutions 
and  others,  including  local.  State  and 
Pederal  agencies  are  eligible  to  submit 
proposals. 

Dated:  December  18. 1980. 


Section  3.  Delegation  of  Authority 

.01  Pursuant  to  the  authority  vested  in 
the  Secretary  of  Commerce  by  law, 
including  Reorganization  Plan  No.  5  of 
1950  and  15  U.S.C.  1516,  and  subject  to 
such  policies  and  directives  as  the 
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in  its  memorandum  dated  August  21. 
1980  that  (1)  the  capability  of  the  foreign 
article  described  above  is  pertinent  to 
the  applicant's  intended  purpose  and  (2) 
it  knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  article  for  the  applicant's 
intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  and  Scientific  Materials) 

Frank  W.  Creel, 

Acting  Director,  Statutory  Import  Programs 

Siaff 

|FR  Doc,  80-40243  Filed  12-24-80;  8:45  am) 
BILLING  CODE  3510-2S-M 


Viscose  Rayon  Staple  Fiber  From 
Finland;  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding 

agency:  U,S.  Department  of  Commerce, 
International  Trade  Administration, 
ACTION:  Notice  of  preliminary  results  of 
administrative  review  of  antidumping 
Hnding, 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  finding  on  viscose 
rayon  staple  fiber  from  Finland,  The 
review  covers  the  only  known  exporter 
to  the  United  States,  Kemira  Oy  Sateri, 
and  covers  two  separate  time  periods, 
November  16, 1978,  through  December 
31, 1978,  and  January  1, 1979,  through 
February  29, 1980,  The  review  indicates 
the  existence  of  dumping  margins  on 
shipments  during  both  time  periods.  As 
a  result  of  the  review,  the  Department 
has  preliminarily  determined  to  assess 
dumping  duties  equal  to  the  calculated 
differences  between  foreign  market 
value  and  United  States  price  on 
shipments  entered  during  these  periods. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results, 
EFFECTIVE  DATE:  December  29, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Linnea  Bucher,  or  Michael  Galbraith. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  D.C,  20230 
(202-377-2704). 
SUPPLEMENTARY  INFORMATION: 

Procedural  Background 

On  March  21, 1979,  a  dumping  finding 
with  respect  to  viscose  rayon  staple 


fiber  from  Finland  was  published  in  the 
Federal  Register  as  Treasury  Decision 
79-87  (44  Federal  Register  17156).  On 
January  1, 1980,  the  provisions  of  Title  I 
of  the  Trade  Agreements  Act  of  1979 
became  effective.  On  January  2, 1980, 
the  authority  for  administering  the 
antidumping  duty  law  was  transferred 
from  the  Treasury  Department  to  the 
Department  of  Commerce  ("the 
Department").  The  Department 
published  in  the  Federal  Register  of 
March  28, 1980  (45  Fed  Reg  20511-12)  a 
notice  of  intent  to  conduct 
administrative  reviews  of  all 
outstanding  dumping  findings.  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("the  Act"),  the  Department  has 
conducted  an  administrative  review  of 
the  finding  on  viscose  rayon  staple  fiber 
from  Finland. 

Scope  of  the  Review 

This  review  covers  imports  of  viscose 
rayon  staple  fiber  (except  solution  dyed) 
in  noncontinuous  form,  not  carded,  not 
combed,  and  not  otherwise  processed, 
wholly  of  filaments  (except  laminated 
filaments  and  plexiform  filaments). 
These  are  currently  classifiable  under 
items  309.4320  and  309.4325  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  The  only  known 
Finnish  exporter  to  the  United  States  is 
Kemira  Oy  Sateri. 

The  review  covers  the  two  time 
periods  since  suspension  of  liquidation 
for  which  information  is  available,  that 
is.  up  to  February  29. 1980.  during  which 
shipments  by  Kemira  Oy  Sateri  were 
made  and  for  which  appraisement 
instructions  ("master  lists")  have  not 
been  issued.  These  two  time  periods  are: 
November  16, 1978,  through  December 
31, 1978;  January  1, 1979,  through 
February  29, 1980. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  has  used  purchase  price  as 
defined  in  section  772(b)  of  the  Act  and 
section  203  of  the  Antidumping  Act  of 
1921,  as  amended  (Antidumping  Act)  for 
periods  prior  to  January  1, 1980,  since  all 
sales  by  Kemira  Oy  Sateri  were  made  to 
unrelated  purchasers.  Purchase  prices 
here  are  ex-factory  and  are  derived  from 
the  C.I.F.  duty  paid  price  with 
deductions  for  U.S.  and  Finnish  inland 
freight,  ocean  freight,  insurance,  U.S. 
duty  and  sales  commissions,  where 
applicable.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  has  used  home  market 
price  as  defined  in  section  773(a)  of  the 


Act  and  section  205  of  the  Antidumping 
Act,  since  Kemira  Oy  Sateri  sold  such  or 
similar  merchandise  in  Finland  in 
sufficient  quantities  to  provide  an 
adequate  basis  for  comparison. 

The  firm  sold  11%  of  its  total 
production  in  Finland  during  the  periods 
reviewed.  The  home  market  prices  here 
are  based  on  the  F.O.B.  net  price  less 
deductions  for  cash  discounts  and  for 
selling  expenses  in  the  home  market 
limited  by  the  amount  of  the  actual 
commissions  paid  on  sales  to  the  United 
States  in  accordance  with  §  353.15(c)  of 
the  Commerce  Regulations. 

An  adjustment  has  also  been  made  to 
reflect  differences  in  moisture  content. 
No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  the 
United  States  price  to  foreign  market 
value  for  all  shipments  reported  by  the 
exporter,  we  preliminarily  determine 
that  the  following  margins  exist; 


November  16,  1978,  through  December  31,  1978, 
January  1,  1979,  through  February  29,  1960 


gins 

87 
4,0 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
duties  on  all  entries  made  during  the 
time  periods  mvolved.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  required  by  §  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  based  on  the  most  recent 
weighted  average  margin  calculated, 
that  is,  4.0  percent  of  the  entered  value, 
shall  be  required  for  all  shipments  from 
Kemira  Oy  Sateri  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results.  This  cash  deposit  requirement 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

Interested  parties  may  submit  wrritten 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  15 
days  of  the  date  of  publication.  The 
Department  will  publish  the  fmal  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l} 
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payments,  international  investment,  and 
regional  accounts; 

b.  Maintain  and  improve  economic 
measures  of  environmental  change  and 
national  well-being  within  the 
framework  of  the  economic  accounts; 


"mm.  The  functions  contained  in  Title 
II  of  Public  Law  96-199,  March  5, 1980. 
94  Stat.  74." 
David  Farber. 

Deputy  Assistant  Secretary  for  Operations. 

|FR  Doc,  80-40247  Filed  12-24-80;  8:45  am| 


numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172).  as  amended  on  April  23. 1980  (45 
FR  27463),  and  August  12. 1980  (45  FR 
53506)). 
This  letter  and  the  actions  taken 
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of  the  Act  (19  U.S.C.  1675(a)(1))  and 

§  353.53  of  the  Commerce  Regulations 

(19  CFR  353.53). 

Dated:  December  18, 1980. 

John  D.  Greenwald, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

|KR  Ooc.  80-40241  Filed  12-24-aO;  8:45  am] 
BILLING  CODE  3S10-25-M 


National  Oceanic  and  Atmosptieric 
Administration 

Opportunity  for  Financial  Assistance 
for  Marine  Pollution  Research 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
action:  Notice. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
through  its  Office  of  Marine  Pollution 
Assessment,  announces  programs  of 
financial  grants  assistance  for:  (1) 
research  related  to  effects  of  pollution 
and  human-induced  changes  of  marine 
ecosystems  (including  ecosystems  of  the 
Great  Lakes)  under  Sections  201  and  202 
of  Public  Law  95-532  (Marine  Protection 
Research  and  Sanctuaries  Act  1972),  and 
(2)  research  and  development  and 
monitoring  projects  needed  to  meet 
priorities  set  forth  by  Section  6  of  Public 
Law  95-273  (National  Ocean  Pollution 
Research  and  Development  Monitoring 
Planning  Act  of  1978). 
ADDRESSES:  Interested  persons  may 
request  information  on  proposal 
preparation  and  evaluation  and  FY-81 
priorities  and  funding  levels  from:  Long- 
Range  Effects  Research  Program,  Office 
of  Marine  Pollution  Assessment  (RD/ 
MP2),  National  Oceanic  and 
Atmospheric  Administration,  325 
Broadway,  Boulder,  CO  80303. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
C.  Farentinos,  303-497-6486. 
SUPPLEMENTARY  INFORMATION:  Some  of 
the  general  areas  of  research  for  which 
grants  proposals  may  be  requested 
include  the  following:  processes  by 
which  contaminants  such  as  synthetic 
organics,  petroleum  products,  inorganic 
or  organic  wastes  interact  with  marine 
systems  and  affect  living  resources;  role 
of  resuspended  particulates  in  marine 
ecosystems;  coastal  land-use  practices; 
municipal  sewage  disposal; 
development  of  risk  analysis  methods; 
ecosystem  processes  and  living  marine 
resources.  Although  efforts  supported 
will  have  an  applied  orientation  and 
may  include  work  related  to  specific 
waste  disposal  operations,  research  of  a 
more  basic  nature  may  also  be 
addressed,  especially  in  regard  to 
ecosystem  function  and  stability. 


Eligible  applicants:  individuals, 
corporations,  educational  institutions 
and  others,  including  local.  State  and 
Federal  agencies  are  eligible  to  submit 
proposals. 

Duted:  December  18,  1980. 
Francis }.  Balint, 

Acting  Director,  Office  of  Management  and 
Computer  Systems. 

|FR  Doc,  80-4U335  Filed  lJ-24-«():  0  45  iim| 
BILLING  CODE  3S10-12-M 


[Department  Organization  Order  35-1A; 
Transmittal  533] 


Department  Organization  Order; 
Bureau  of  Economic  Analysis 

Office  of  the  Secretary 

Effective  Date:  November  18,  1980. 

This  order  effective  November  18, 
1980  supersedes  the  material  appearing 
at  40  FR  42766  of  September  16,  1975,  41 
FR  8520  of  February  27,  1976,  42  FR 
23676  of  May  10,  1977,  43  FR  43534  of 
September  26, 1978,  and  45  FR  69534  of 
October  21, 1980. 

Section  1.  Purpose 

.01  This  Order  delegates  authority  to 
the  Director  of  the  Bureau  of  Economic 
Analysis  and  prescribes  the  functions  of 
the  Bureau  of  Economic  Analysis. 

.02  This  revision  incorporates 
outstanding  amendments  to  the  Order, 
deletes  the  authority  for  functions  under 
the  Foreign  Investment  Study  Act  of 
1974,  which  has  expired,  and  makes  the 
following  additional  changes: 

a.  Functions  under  the  International 
Investment  Survey  Act  of  1976  are 
incorporated  (paragraph  4. a.).  | 

b.  Functions  concerning  the 
maintenance  and  improvement  of 
measures  relating  to  environmental 
change  and  to  welfare  are  incorporated 
(paragraph  4.b.). 

c.  Functions  related  to  foreign 
demographic  and  economic  studies  are 
deleted.  These  functions  are  now 
handled  by  the  Bureau  of  the  Census. 

Section  2.  Status  and  Line  of  Authority 

01  The  Bureau  of  Economic  Analysis 
is  hereby  continued  as  a  primary 
operating  unit  of  the  Department  of 
Commerce. 

.02  The  Bureau  of  Economic  Analysis 
shall  be  headed  by  a  Director  who  shall 
report  and  be  responsible  to  the  Chief 
Economist  of  the  Department.  The 
Director  shall  be  assisted  by  a  Deputy 
Director  who  shall  perform  the  functions 
of  the  Director  during  the  former's 
absence. 


Section  3.  Delegation  of  Authority 

.01  Pursuant  to  the  authority  vested  in 
the  Secretary  of  Commerce  by  law, 
including  Reorganization  Plan  No.  5  of 
1950  and  15  U.S.C.  1516,  and  subject  to 
such  policies  and  directives  as  the 
Secretary  may  prescribe,  the  Director  is 
hereby  delegated  authority  to  perform 
the  following  functions  vested  in  the 
Secretary  of  Commerce  under: 

a.  Section  1516  of  Title  15.  United 
States  Code,  which  relates  to  gathering 
and  distributing  statistical  information, 
as  applicable  to  the  functions  assigned 
herein; 

b.  Chapter  5  of  Title  15,  United  States 
Code,  which  relates  to  the  authorities 
and  functions  of  the  former  Bureau  of 
Foreign  and  Domestic  Commerce,  as 
applicable  to  the  functions  assigned 
herein; 

c.  Executive  Order  10033  of  February 
8, 1949,  which  relates  to  the  provision  of 
statistical  information  to  inter- 
governmental organizations,  as 
applicable  to  the  functions  assigned 
herein;  and 

d.  Section  3  of  Executive  Order  11961 
of  January  19, 1977,  as  amended  by  E.O. 
12013  of  October  7, 1977,  which 
delegates  to  the  Secretary  of  Commerce 
the  authority  of  the  President  under 
Section  4(a)(1),  (2),  (4),  and  4(b),  of  the 
International  Investment  Survey  Act  of 
1976  (Public  Law  94-472,  90  Stat.  2059,  22 
U.S.C.  3101-3108).  The  functions 
thereunder  shall  be  carried  out  in 
coordination  with  the  Under  Secretary 
for  International  Trade  (Department 
Organization  Order  10-3),  including,  to 
the  extent  feasible,  the  division  or 
assignment  of  responsibilities.  All 
regulations  established  by  the  Bureau  of 
Economic  Analysis  to  carry  out 
functions  under  the  Act  shall  be  issued 
by  the  Director  of  the  Bureau  in 
consultation  with  the  Under  Secretary 
for  International  Trade.  All  reports 
required  to  be  undertaken  pursuant  to 
the  Act  shall  be  issued  by  the  Secretary. 

.02  The  Director  may  exercise  other 
authorities  of  the  Secretary  as 
applicable  to  performing  the  functions 
assigned  in  this  Order. 

.03  The  Director  may  delegate  the 
authority  conferred  by  this  Order  to  any 
employee  of  the  Bureau  subject  to  the 
conditions  in  the  exercise  of  such 
authority  that  the  Director  may 
prescribe. 

Section  4.  Function 

The  Bureau  of  Economic  Analysis 
shall  perform  the  following  functions: 

a.  Maintain  and  improve  the  economic 
accounts  of  the  United  States  including 
the  national  income  and  product, 
wealth,  input-output,  balance  of 
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Category 


12-mo-  level  of  restraint 


659  pt.' 3.061,810  lb 


In  Category  659.  only  TSU  S.A.  numbers  7030500  and 
703  1000 


Sincerely, 
Paul  T.  O'Day, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  80-40244  Filed  12-23-80;  845  am| 


FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-5423). 
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payments,  international  investment,  and 
regional  accounts; 

b.  Maintain  and  improve  economic 
measures  of  environmental  change  and 
national  well-being  within  the 
framework  of  the  economic  accounts; 

c.  Maintain  and  improve  econometric 
and  other  research  techniques  for 
analyzing  the  economic  situation  and 
short-  and  long-term  outlook; 

d.  Conduct  selected  surveys  to  obtain 
information  necessary  to  maintain  and 
improve  the  accounts  and  to  analyze  the 
economic  situation  and  outlook; 

e.  Develop  and  maintain  a  system  of 
leading,  lagging,  and  coincident  business 
cycle  indicators; 

f.  Analyze  the  economic  situation  and 
outlook,  publish  reports  thereon,  and 
brief  Federal  officials  and  public  and 
private  groups  on  the  present  and 
projected  state  of  the  economy; 

g.  Provide  special  analyses  to  officials 
of  the  Government,  as  may  be 
requested,  on  the  economic  impact  of 
alternative  economic  policies;  and 

h.  Serve  as  the  central  economic 
research  organization  of  the  Department 
on  the  functioning  of  the  economy,  and 
collaborate  with  other  elements  of  the 
Department  and  private  and  public 
research  which  require  or  can  contribute 
to  this  research. 

Else  A.  Porter, 

Assistant  Secretary  for  Administration. 

|FR  Doc.  80-40246  Filed  12-24-80;  8;45  am] 
BILLING  CODE  3510-17-M 


Department  Organization  Order; 
National  Oceanic  and  Atmospheric 
Administration 

[Department  Organization  Order  25-5A; 
Amendment  1;  Transmittal  531] 

Effective  Date:  November  6. 1980. 

This  order  effective  November  6, 1980 
amends  the  material  appearing  at  44  FR 
49005  of  August  21, 1979. 

Department  Organization  Order  25- 
5A.  dated  July  12, 1979  is  hereby 
amended  as  shown  below.  The  purpose 
of  this  amendment  is  to  delegate  the 
authority  of  the  Secretary  to  the 
Administrator,  NOAA,  under  Title  II  of 
Public  Law  96-199,  Channel  Islands 
National  Park. 

Section  3.  Delegation  of  Authority 

A  new  subparagraph  .01mm.  is  added 
to  read  as  follows: 


"mm.  The  functions  contained  in  Title 
II  of  Public  Law  96-199.  March  5. 1980, 
94  Stat.  74." 
David  Farber. 

Deputy  Assistant  Secretary  for  Operations. 

(FR  Doc.  80-40247  Filed  12-24-80;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Import  Levels  For  Certain 
Cotton,  Wool  and  Man-Made  Fil}er 
Textile  Products  from  Taiwan, 
Effective  on  January  1, 1981  ' 

December  19. 1980. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
action:  Establishing  import  le»^els  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products  from  Taiwan,  effective 
on  January  1. 1981. 

summary:  The  Bilateral  Textile 
Agreement  of  June  8, 1978.  as  amended, 
concerning  cotton,  wool  and  man-made 
fiber  textile  products  from  Taiwan 
establishes  specific  ceilings  for  cotton, 
wool  and  man-made  fiber  textile 
products  in  Categories  331.  333/334/335. 
338/339.  340.  341.  347/348.  445/446.  633/ 
634/635.  638.  639.  640.  641.  645/646.  648. 
and  659  pt..  produced  or  m?nufactured 
in  Taiwan  and  exported  during  the 
agreement  year  which  begins  on  January 
1, 1981  and  extends  through  December 
31, 1981.  The  United  States  Government 
will  also  control  down  and  feather-filled 
jackets,  coats  and  vests  in  T.S.U.S.A. 
numbers  748.4042.  748.4044,  748.4054  and 
748.4062  during  the  year  which  begins  on 
January  1, 1981.  In  the  letter  pubUshed 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs,  in  accordance  with  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption, 
or  withdrawal  from  warehouse  for 
consumption,  of  textile  products  in  the 
foregoing  categories  and  T.S.U.S.A. 
numbers,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  begins  on  January  1. 
1981  and  extends  through  December  31, 
1981,  in  excess  of  the  designated  levels. 
In  accordance  with  consultations  held 
during  the  week  of  December  1, 1980,  it 
has  been  agreed  to  establish  five-month 
interim  levels  for  man-made  fiber  textile 
products  in  Category  645/646  and  down 
and  feather-filled  apparel  during  the 
period  beginning  on  January  1, 1981  and 
extending  through  May  31. 1981.  (A 
detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 


numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172).  as  amended  on  April  23. 1980  (45 
FR  27463),  and  August  12. 1980  (45  FR 
53506)). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
EFFECTIVE  DATE:  January  1, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Sorini.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington.  D.C.  20230  (202/377-5423). 
Paul  T.  O'Day. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

United  States  Department  of  Commerce, 
International  Trade  Administration, 
Washington,  D.C.  20230 

December  19, 1980. 

Committee  for  the  Implementation  of  Textile 

Agreements 

Commissioner  of  Customs.  Department  of  the 

Treasury, 
Washington,  D.C. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
the  Arrangement  Regarding  International 
Trade  in  Textiles  done  at  Geneva  on 
December  20. 1973.  as  extended  on  December 
15, 1977;  pursuant  to  the  Bilateral  Textile 
Agreement  of  June  8, 1978,  as  amended, 
concerning  cotton,  wool  and  man-made  fiber 
textile  products  from  Taiwan;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11951  of  January  6, 1977.  you  are 
directed  to  prohibit,  effective  on  January  1, 
1981  and  for  the  twelve  month  period 
extending  through  December  31. 1981.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Taiwan,  in 
excess  of  the  indicated  levels  of  restraint: 


Category 


12-mo.  level  ot  restraint 


331 - 468,311  doz.  pairs 

333/334/335. ..._ 106.651   doz.  of  which  rwt  more 

than  55.855  doz  shall  be  m 
Cat  333/334  and  not  more 
than  66.795  doz  shall  be  m 
Cat  335 

338/339 519.948  doz 

340 638,150  doz. 

341 369,662  doz. 

347/348 882.414  doz    of  virhich  not  more 

than  433,382  doz  shall  be  m 
Cat  347  and  not  more  than 
669,636  doz  shall  be  in  Cat 
348 

445/446  „ 125.033  doz 

633/634/635 1,432.988  doz  ol  mrhich  not  more 

than  945.079  doz  shall  t>e  in 
Cat  633/634  and  not  more 
than  702.857  doz.  shall  be  in 
Cat  635 

638 __.„.-    1,610,499  doz 

639  5,033,179  doz 

640 3,190,085  doz 

641 - 696,741  doz 

648 - 3.058.984  doz 
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in  earring  out  this  directive  entries  of 
textile  proitucts  in  the  foregoing  categories, 
except  Categories  333/334  and  338/339  which 
have  been  pxported  to  the  United  States  on 
and  after  jinuary  1, 1980  and  extending 

Ihrniioh  nplrpmhpr  .'il    IQWl    shall,  to  the 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 


Time;  2000-2200.  14  January  1981;  0900-1630, 

15  January  1981;  0900-1400, 16  January 

1981. 
Proposed  Agenda;  2000-2200.  14  January  1981: 

Review  of  CGSC  educational  program. 

0900-1630. 15  January  1981:  Continuation  of 
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Category 


12-mo.  level  of  restraint 


659  pi.' 3.061.810  lb 


In  Category  659,  only  TSUS.A.  numbers  7030500  and 
7031000 

You  are  further  directed,  effective  on 
January  1, 1981  and  for  the  five-month  period 
extending  through  May  31, 1981,  to  prohibit 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  feather-filled  jackets,  coats 
and  vests  in  T.S.U.S.A.  numbers  748.4042, 
748.4044,  748.4054  and  748.4062.  in  excess  of  a 
five-month  interim  level  of  restraint  of  100,457 
dozen.  The  five-month  interim  level  for 
Category  645/646  will  be  1,973,511  dozen. 
In  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
which  have  been  exported  to  the  United 
States  on  and  after  January  1, 1980  and 
extending  through  December  31.  1980,  shall  to 
the  extent  of  any  unfilled  balances,  be 
charged  against  the  levels  of  restraint 
established  for  such  goods  during  the  twelve- 
month period  beginning  on  January  1, 1980 
and  extending  through  December  31, 1980.  In 
the  event  that  the  levels  of  restraint 
established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
letter. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  in  the  future  pursuant 
to  the  provisions  of  the  bilateral  agreement  of 
June  8. 1978,  as  amended,  which  provide  in 
part,  that:  (1)  within  the  aggregate  and 
applicable  group  limits,  specific  levels  of 
restraint  may  be  exceeded  by  designated 
percentages;  (2)  these  same  levels  may  be 
increased  for  carryover  and  carryforward  up 
to  11  percent  of  the  applicable  category  limit; 
(3)  adminstrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement.  Any  appropriate  adjustments 
under  the  provisions  of  the  bilateral 
agreement  referred  to  above  will  be  made  to 
you  by  letter. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28,  1980  (45  F.R.  13172),  as  amended 
on  April  23.  1980  (45  F.R.  27463),  and  August 
12,  1980  (45  F.R.  53506). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
aut   orities  in  Taiwan  and  with  respect  to 
imports  of  cotton,  wool,  and  man-made  fiber 
textile  products  from  Taiwan  have  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fail  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  published  in  the 
Federal  Register. 


Sincerely, 
Paul  T.  O'Day. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc,  80-40244  Filed  lZ-23-aO;  8  45  am| 
BILLING  CODE  3S10-25-M 


Announcing  Import  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  From  the  Republic  of 
the  Philippines,  Effective  on  January  1, 
1981 

December  19. 1980. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreement. 

ACTION:  Establishing  import  levels  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products  imported  from  the 
Philippines,  effective  on  January  1, 1981. 

SUMMARY:  The  Bilateral  Cotton,  Wool 
and  Man-Made  Fibjer  Textile  Agreement 
of  August  22  and  24, 1978,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the 
Philippines  establishes  specific  ceilings 
for  cotton,  wool,  and  man-made  fiber 
textile  products  in  Categories  331,  333/ 
334,  335,  338/339,  340,  341  pt.,  442,  445/ 
446,  604,  631,  635  pt.,  636  pt.,  640,  641, 
645/646  pt.,  and  649,  among  categories, 
during  the  agreement  year  which  begins 
on  January  1, 1981,  and  extends  through 
December  31, 1981.  In  the  letter 
published  below,  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  foregoing  categories, 
produced  or  manufactured  in  the 
Philippines  and  exported  during  the 
twelve-m>..nth  period  which  begins  on 
January  1, 1981,  in  excess  of  the 
designated  levels.  As  agreed  between 
the  two  governments,  the  level  for 
Category  645/646  has  been  reduced  by 
5,000  dozen  to  account  for 
overshipments  in  the  category  in 
previous  years.  (A  detailed  description 
of  the  textile  categories  in  terms  of 
T.S.U.S.A.  numbers  was  published  in  the 
Federal  Register  on  February  28, 1980 
(45  FR  13172),  as  amended  on  April  23, 
1980  (45  FR  27463),  and  August  12,  1980 
(45  FR  53506)). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions, 

EFFECTIVE  DATE:  January  1. 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington.  D.C.  20230  (202/377-5423). 
Paul  T.  O'Day. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

United  States  Department  of  Commerce 

International  Trade  Administration 

December  19, 1980. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
D.C.  20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
the  Arrangement  Regarding  International 
Trade  in  Textiles  done  at  Geneva  on 
December  20, 1973,  as  extended  on  December 
15,  1977;  pursuant  to  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  August  22  and  24, 1978,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Republic  of  the 
Phillippines;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3,  1972,  as  amended  by  Executive  Order 
11951  of  January  6,  1977,  you  are  directed  to 
prohibit,  effective  on  January  1, 1981  and  for 
the  twelve-month  period  extending  through 
December  31, 1981,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  331,  333/334,  335,  338/339,  340, 
341pt.,  442,  445/446,  604,  631,  635pt„  636pt., 
640,  641,  645/646pt.  and  649,  produced  or 
manufactured  in  the  Philippines,  in  excess  of 
the  following  levels  of  restraint: 


Category 


12-mo,  level 

of  restraint 

(dozen) 


331 »  602,603 

333/334 '"75.741 

336  pt.' 33.539 

335  pl.2 32.480 

338/339 738,766 

340 227,107 

341  pt,' 83,1 10 

442 6,517 

445/446 1 7,595 

604 1 1  2,094,1 10 

631 'M,557,306 

635  pt.' 202,312 

636  pt," 41 .457 

640 95,845 

641  pt  « 64,759 

641  pt ' 168.244 

645/646  pt.» 86,942 

649 3,715,713 


'In  Category  335,  only  T.S.USA,  numbers  382  1202, 
382,1204,  382,1206,  382  1217,  and  382  1223, 

■'In  Category  335.  all  TSUS.A.  numbers  except  those 
listed  in  footnote  1, 

Mn  Category  341.  all  T.S.U.S.A.  numbers  except  382.0045, 
382.3304.  382,3307  and  382.3311. 

'In  Calegorv  635.  all  T.S.U.S.A.  numbers  m  the  Category 
except  382.7828. 

■■■In  Category  636,  all  T.S.U.S.A,  numbers  except  382,0414 
382,046",  382.7833  and  382,8175. 

Mn  Category  641.  only  TSUS.A.  numbers  382.0460  and 
382.8139. 

'  In  Category  641.  all  T.S.USA.  numbers  except  those 
listed  in  footnote  6. 

"In  Category  645/546.  all  TS.U.SA,  numbers  m  the 
category  except  382,0427  and  382.7870, 

^  Dozen  pairs, 

'"Dozen  of  which  not  more  than  29.504  dozen  shall  be  in 
Cat,  333. 

' '  Pounds. 

'  ■  Dozen  pairs 
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In  earring  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Categories  333/334  and  338/339  which 
have  been  pxported  to  the  United  States  on 
and  after  Jinuary  1, 1980  and  extending 
through  Defcember  31, 1980,  shall,  to  the 
extent  of  any  unfilled  balances,  be  charged 
against  the  levels  of  retraint  established  for 
such  goods  during  the  twelve-month  period 
beginning  on  January  1. 1980  and  extending 
through  December  31. 1980.  In  the  event  that 
the  levels  of  restraint  established  for  that 
period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
levels  set  forth  in  this  letter.  Textile  products 
in  Categories  333/334  and  338/339  exported 
prior  to  January  1, 1981.  shall  not  be  subject 
to  this  directive. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  according  to  the 
provisions  of  the  bilateral  agreement  of 
August  22  and  24, 1978,  as  amended,  between 
the  Governments  of  the  United  States  and  the 
Republic  of  the  Philippines  which  provide,  in 
part,  that:  (1)  three  percent  growth  shall  be 
applied  to  certain  specified  ceilings  during 
the  second  and  each  successive  agreement 
year;  and  (2)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement.  Any  appropriate  adjustments 
under  the  provisions  of  the  bilateral 
agreement  referred  to  above  will  be  made  to 
you  by  letter. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T,S,U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28.  1980  (45  FR  13172),  as  amended 
on  April  23,  1980  (45  FR  27463),  and  August 
12,  1980  (45  FR  53506). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  the  Republic  of  the 
Philippines  and  with  respect  to  imports  of 
cotton,  wool  and  man-made  fiber  textile 
products  from  the  Philippines  have  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  published  in  the 

Federal  Register. 

Sincerely, 
Paul  T.  O'Day, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Dm;.  HO-40245  Filed  12-24-80;  845  amj 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

December  19,  1980. 

The  USAF  Scientific  Advisory  Board 
Chiefs  Technical  Advisory  Group 
(CTAG)  will  convene  on  13-14  January 
1981  from  9:00  a.m.  to  4:30  p.m.  at  the 
Pentagon,  Washington,  DC. 

The  Advisory  Group  will  receive 
classified  briefings  and  participate  in 
classified  discussions  relating  to  Air 
Force  Research  and  Development 
Programs.  The  meetings  concern  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  the  meetings  will  be  closed 
to  the  public. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^648. 
Carol  M.  Rose. 
Air  Force  Federal  Register.  Liaison  Officer. 

|FR  Doc  80-40346  Filed  12-24-80;  845  am| 
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USAF  Scientific  Advisory  Board; 
Meeting 

December  15,  1980. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Project  HEART 
will  meet  on  January  16, 1981  at  Pease 
AFB,  New  Hampshire.  The  purpose  of 
the  meeting  will  be  to  receive  an  update 
of  the  Air  Force's  Project  HEART 
program.  The  meeting  will  convene  at 
8:30  a.m.  and  adjourn  at  5:30  p.m. 

The  meeting  will  be  open  to  the 
public.  For  further  information  contact 
the  Scientific  Advisory  Board 
Secretariat  at  (202)  697-8404. 

Carol  M.  Rose. 

Air  Force  Federal  Register  Liaison  Officer 

|FR  Doc-  80-40209  Filed  12-24-80;  8;45  am] 
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Department  of  the  Army 

Command  and  General  Staff  College 
Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  announcement  is 
made  of  the  following  committee 
meeting: 

Name;  Command  and  General  Staff  College 

(CGSC)  Advisory  Committee 
Date:  14-16  January  1981 
Place:  College  Conference  Room,  Bell  Hall. 

Ft.  Leavenworth,  KS  66027 


Time:  2000-2200.  14  January  1981;  0900-1630. 

15  January  1981:  0900-1400, 16  January 
1981, 

Proposed  Agenda:  2000-2200, 14  January  1981: 
Review  of  CGSC  educational  program. 
0900-1630.  15  January  1981:  Continuation  of 
review.  0900-1000,  16  January  1981; 
Continuation  of  review.  1000-1130. 16 
January  1981:  Executive  session.  1300-1430. 

16  January  1981:  Report  to  Commandant. 

The  purpose  of  the  meeting  is  for  the 
Advisory  Committee  to  examine  the 
entire  range  of  College  operations  and, 
where  appropriate,  to  provide  advice 
and  recommendations  to  the  College 
Commandant  and  Faculty. 

The  meeting  will  be  open  to  the  public 
to  the  extent  that  space  Hmitations  of 
the  meeting  space  permit.  Because  of 
these  limitations,  interested  parties  are 
requested  to  reserve  space  by  contacting 
the  Committee's  Executive  Secretary. 
Philip  J.  Brookes. 

Executive  Secretary.  CGSC  Advisory 
Committee. 

|FR  Doc  80-40328  Filed  12-24-80;  8;45  dm] 
BILLING  CODE  3710-OS-M 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Anti-Tactical  Missiles;  Advisory 
Committee  Meeting 

The  Defense  Science  Board  Task 
Force  on  Anti-Tactical  Missiles  (ATM) 
will  meet  in  closed  session  on  27-28 
January  1981  in  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

At  its  meeting  on  27-28  January  1981 
the  Defense  Science  Board  Task  Force 
on  ATM  will  review  the  potential  enemy 
development  of  new  ballistic  and  cruise 
missiles  and  propose  and  evaluate 
options  for  countering  such  threats. 

In  accordance  with  5  U.S.C.  App.  1 
§  10(d)  (1976).  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  §  552b(c)(l)(1976).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
December  22,  1980. 

|FR  Doc  80-40250  Filed  12-24-80;  8:45  am| 
BILLING  CODE  3810-70-M 
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Defense  Science  Board  Task  Force  on 
ECM;  Advisory  Committee  Meeting 

The  Defense  Science  Board  Task 
Force  on  ECM  will  meet  in  closed 
session  15-16  January  1981  at  the 
Pentagon,  Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

The  Task  Force  will  review  and 
finalize  the  draft  report  and  make 
preparations  for  publication  of  the  final 
report  in  April  1981. 

In  accordance  with  5  U.S.C.  APPI 
§  10(d)  (1976),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  §  552b(c)(l)  (1976);  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
December  22. 1980. 

|FR  Doc.  80-^0251  Filed  12-24-80:  8:45  ain| 
WLUNG  CODE  3810-70-M 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92^63,  the  Federal 
Advisory  Committee  Act,  effective 
January  5, 1973,  notice  is  hereby  given 
that  a  meeting  of  the  Department  of 
Defense  Wage  Committee  will  be  held 
on  Tuesday,  February  10, 1981;  and 
Tuesday,  February  24, 1981  at  10  a.m.  in 
Room  3D-325,  The  Pentagon, 
Washington,  D.C. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics) 
concerning  all  matters  involved  in  the 
development  and  authorization  of  wage 
schedules  for  Federal  prevailing  rate 
employees  pursuant  to  Pub.  L.  92-392.  At 
this  meeting,  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  wage  survey 
committee  reports  and 
recommendations,  and  wage  schedules 
derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Federal  Advisory 
Committee  Act,  meetings  may  be  closed 
to  the  public  when  they  are  "concerned 
with  matters  listed  in  section  552b  of 
Title  5,  United  States  Code."  Two  of  the 
matters  so  listed  are  those  "related 
solely  to  the  internal  personnel  rules 


and  practices  of  an  agency,"  (5  U.S.C. 
552b(c)(2)),  and  those  involving  "trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential"  (5  U.S.C. 
552b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  Chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 
Additional  information  concerning  this 
meeting  may  be  obtained  by  writing  the 
Chairman,  Department  of  Defense  Wage 
Committee,  Room  3D-281,  The  Pentagon, 
Washington,  D.C. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

December  22, 1980. 

|FR  Doc.  80-40252  Filed  12-24-60:  8:45  am| 
BILUNG  CODE  3810-70-41 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Bilingual 
Education;  Meeting 

AGENCY:  National  Advisory  Council  on 
Bilingual  Education. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Advisory  Council  on  Bilingual 
Education.  Notice  of  these  meetings  is 
required  under  the  Federal  Advisory 
Committee  Act  (U.S.C.  Appendix  1, 
10(a)(2)).  This  document  is  intended  to 
notify  the  general  public  of  their 
opportunity  to  attend. 
dates:  January  10, 11, 12, 1981, 10:00 
a.m.  to  5:00  p.m. 

ADDRESS:  Council  meetings  will  be  held 
at  the  Reporters  Building,  Room  402,  300 
7th  Street,  S.W.,  Washington,  DC.  For 
further  information  contact:  Joan 
Cassidy,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  400 
Maryland  Avenue,  S.W.,  Reporters 
Building,  Room  421,  Washington,  DC 
(202-245-2595). 


The  National  Advisory  Council  on 
Bilingual  Education  is  established  under 
Section  732(a)  of  the  Bilingual  Education 
Act  (20  U.S.C.  880b-ll)  to  advise  the 
Secretary  of  Education  and  the  Director 
of  the  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs  concerning 
matters  arising  in  the  administration  of 
the  Bilingual  Education  Act. 

The  meetings  of  January  10, 11,  and  12 
will  be  open  to  the  public  beginning  at 
10:00  a.m. 

January  10,  1981:  A  meeting  of  the 
Council  on  the  following  subjects  is 
scheduled  from  10:00  a.m.  until  5:00  p.m. 
The  proposed  agenda  includes  the 
following: 

Business  Meeting 

a.  Call  to  Order 

b.  Swearing-in  of  New  Member 

c.  Approval  of  Minutes 

d.  Chairperson's  Report 

10:30-11:00 — Report  on  Coordination  Policy 

OBEMLA  Staff 
11:00-11:30— Bilingual  Vocational  Education, 

Richard  Nabor 
11:30-12:00— Refugee  Program,  Jim  Lockhart 
12:00-1:15— Lunch 
1:30-2:00 — National  Advisory  Council  on  the 

Educationally  Disadvantaged,  Alice  Baum 
2:00-2(30 — Migrant  Education,  Vic  Rivera 
2:30-3:00— Bureau  of  Indian  Affairs,  Oren 

Dabney 
3:00-3:30 — Office  of  Indian  Education,  Gay 

Lawrence 
3:30-4:00 — National  Institute  of  Education, 

TBA 
4:00-4:30 — General  Discussion 
4:30-5:00— Public  Participation 

January  11,  1981:  The  proposed  agenda 
includes  the  following: 
9:00-11:00— Committee  Reports,  OBEMLA 

Report 
11:00-12:00 — Colloquium  Orientation,  Jack 

Levy 
12:00-1:00— Lunch 

1:00-4:30 — Old  Business,  New  Business 
4:30-5:00— Public  Participation 

January  12.  1981: 
9:00-5:00— OBEMLA  Colloquium 

Participation 

Records  will  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  after  approval,  by  the 
Full  Council,  of  said  records,  has  been 
obtained.  These  records  will  be 
available  in  Room  421,  Reporters 
Building,  300  7th  Street,  S.W., 
Washington,  DC.  Written  requests  for 
such  records  should  be  sent  to  400 
Maryland  Avenue,  S.W.,  Reporters 
Building,  Room  421,  Washington,  DC 
20202. 

In  the  event  that  the  proposed  agenda 
is  completed  prior  to  the  projected  date 
or  time,  the  Council  will  adjourn  the 
meeting. 
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Signed  at  Washington,  DC  on  December  19, 
1980. 
)o8u6  M.  Gonzalez. 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

PR  Doc.  80-40304  Filed  12-24-80:  8:45  am| 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

Contract  Award 

agency:  Economic  Regulatory 

Administration. 

ACTION:  Notice  of  Proposed  Contract 

Award. 

SUMMARY:  In  accordance  with 
Department  of  Energy  Procurement 
Regulations,  the  Economic  Regulatory 
Administration  gives  public  notice  that  a 
contract  is  being  awarded,  after  taking 
into  account  the  existence  of  poterrtial 
organizational  conflicts  of  interest, 
because  this  procurement  is  determined 
to  be  in  the  best  interest  of  the  United 
States. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  K.  Mansfield,  Office  of  Fuels 
Conversion,  Economic  Regulatory 
Administration,  Room  3112-1,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
SUPPLEMENTARY  INFORMATION:  Upon  the 
basis  of  the  following  findings, 
mitigation  and  determination,  the 
proposed  contract  described  below  is 
being  awarded,  after  taking  into  account 
the  existence  of  potential  organizational 
conflicts  of  interest,  because  this 
procurement  is  determined  to  be  in  the 
best  interest  of  the  United  States 
pursuant  to  the  authority  of  Department 
of  Energy  Procurement  Regulation  41 
CFR  9-1.5409(a)(3). 

Findings 

(1)  The  Department  of  Energy  (DOE), 
Economic  Regulatory  Administration 
(ERA),  Office  of  Fuels  Conversion 
implements  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (the  "Act")  (Pub.  L.  95-988).  A 
primary  purpose  of  the  Act  is  to  reduce 
the  importation  of  petroleum  and 
increase  the  Nation's  capability  to  use 
indigenous  energy  resources  of  the 
United  States  by  encouraging  the  greater 
use  of  coal  and  other  alternate  fuels,  in 
lieu  of  natural  gas  and  petroleum,  as  a 
primary  energy  source  by  utilities  and 
major  fuel  burning  installations.  In 
implementing  the  Act,  ERA,  on  an 
individual  facility  basis:  (1)  issues 
prohibition  orders  against  the  further 
use  of  petroleum  or  natural  gas,  and  (2) 
processes  petitions  for  exemption  from 


the  prohibitions  against  petroleum  or 
natural  gas  use  contained  in  the  AcL 

(2)  To  implement  the  Act  it  is 
necessary  for  ERA  to  obtain,  by 
contract,  technical  support  services 
regarding  aspects  of  the  economic  and 
financial  issues  associated  with  acting 
on  individual  prohibition  orders  and 
exemption  petitions.  An  important  part 
of  these  analyses  will  involve  collection 
and  validation  of  cost  data.  The 
contractor  will  also  perform  other 
similar  financial  and  economic  analyses, 
provide  computer  program  support,  and 
conduct  special  studies  as  appropriate. 
Without  such  financial  and  economic 
analyses  Federal  decisions  cannot  be 
made  and  the  authorities  of  the  Act 
would  remain  unimplemented. 

A  notice  of  the  issuance  of  the 
Request  for  Proposal  (RFP)  was 
published  in  the  Commerce  Business 
Daily  and  the  RFP  was  sent  to 
approximately  200  prospective  offerors. 
Proposals  were  received  from  nine  (9) 
firms.  As  a  result  of  the  evaluation 
process,  it  was  determined  that  three  (3) 
firms  were  in  the  competitive  range. 
After  receipt  of  revised  proposals,  only 
one  (1)  firm  among  the  three  (3)  was 
found  to  have  presented  a  technically 
acceptable  proposal  and  was  selected 
for  award.  The  selected  firm  was  Energy 
and  Environmental  Analysis,  Inc.,  and 
its  proposed  subcontractor,  Hagler, 
Bailly  &  Company. 

(3)  In  accordance  with  41  CFR  9- 
1.5405,  all  three  (3)  offerors  in  the 
competitive  range  provided  disclosure  of 
information  concerning  their  interests 
related  to  the  contract  work  to  be 
performed.  To  aid  in  the  information- 
gathering  process,  questions  concerning 
the  nature  of  their  businesses  were 
provided  to  each  contractor.  As  a  result 
of  this  process,  DOE  was  furnished  with 
information  concerning  whether 
possible  organizational  conflicts  of 
interest  exist  with  respect  to  (1)  a 
contractor's  ability  to  render  impartial, 
technically  sound  and  objective 
assistance  or  advice,  and  (2)  whether  an 
unfair  competitive  advantage  may  be 
conferred  on  a  contractor  as  a  result  of 
performing  specific  tasks. 

(4)  As  Energy  and  Environmental 
Analysis,  Inc.,  was  selected  for  award, 
DOE  thoroughly  reviewed  the 
information  submitted  by  Energy  and 
Environmental  Analysis,  Inc.,  and  its 
proposed  subcontractor,  Hagler,  Bailly  & 
Company.  After  this  review,  DOE  was 
unable  to  find  that  there  is  little  or  no 
likelihood  that  a  possible  organizational 
conflict  of  interest  exists  for  the  selected 
offeror  or  its  proposed  subcontractor. 
This  result  is  due  to  the  nature  of  the 
business  in  which  the  offeror  and  its 
subcontractor  are  engaged.  Both  the 


offeror  and  subcontractor  actively  seek 
work  with  private  industry  to  provide 
financial  and  economic  services  similar 
to  that  required  by  this  procurement. 
Any  such  firm  could  stand  to  benefit 
economically  in  that  the  firm's  financial 
and  economic  support  services  could 
become  more  attractive  to  those 
companies  for  which  the  firm  has 
performed  company-specific  financial 
and  economic  analyses  under  this 
procurement. 

(5)  By  this  award  to  the  selected 
offeror,  the  possibility  exists  that  the 
firm  would  be  simultaneously 
performing  similar  financial  and 
economic  services  both  for  the 
Government  and  for  private  clients  in 
support  of  different  actions  occurring 
under  the  Act. 

Mitigation 

(1)  The  following  mitigation  procedure 
will  be  implemented  under  this 
procurement  to  avoid  an  organizational 
conflict  of  interest  to  the  maximum 
feasible  extent.  Prior  to  performing  a 
task,  the  contractor  will  submit  a 
statement  as  to  whether  performing  that 
task  for  the  Government  would  create  a 
conflict  because  of  work  performed  for 
the  company  in  question  under  a  past, 
present,  or  currently  planned 
relationship.  The  contractor  will  also  be 
required  to  state  whether  performing 
that  task  would  require  the  firm  to 
review  any  work  the  firm  had  previously 
performed  for  the  Government.  Similar 
information  will  be  required  from  the 
subcontractor.  DOE  will  independenUy 
review  that  statement  and,  if  a  conflict 
is  found,  the  contractor  will  be 
disqualified  and  the  task  will  be 
assigned  to  another  contractor  or  will  be 
completed  with  other  resources  at 
DOE's  disposal.  In  the  case  of  a 
prohibition  by  rule  for  a  class  of 
powerplants  or  major  fuel  buring 
installations,  DOE  will  prior  to  the 
contractor's  performing  any  task 
establish  that  no  conflict  exists  for  any 
facility  included  in  the  class. 

(2)  As  stated  in  the  RFP,  all  work 
performed  by  the  contractor  under  this 
procurement  will  be  independently 
reviewed  by  DOE.  All  policy  decisions 
and  judgments  will  be  made  by  the 
Government  and  the  contractor  will  play 
an  advisory  role  only.  In  addition,  all 
contactor  analyses  pertinent  to  the 
financial  and  economic  findings  will 
become  a  part  of  the  public  record  of  the 
particular  action  in  question  and  thus 
will  be  subject  to  close  third-party 
scrutiny  for  the  validity  of  the  financial 
and  economic  analyses  presented. 

(3)  Similarly,  any  work  which  the 
contractor  might  perform  for  a  private 
client  and  which  is  submitted  by  that 
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company  as  part  of  an  action  under  the 
Act  will  also  become  part  of  the  public 
record  subject  to  a  confidentiality 
determination,  and  will  be  subject  to 
review  and  comment.  Furthermore,  any 
information  so  developed  for  and 
submitted  by  a  company  would  be 
independently  evaluated  and  verified  by 
DOE  (either  by  other  support 
contractors  or  by  another  resource  at 
DOE's  disposal)  before  it  is  used  in 
support  of  a  Government  decision. 

(4)  The  contract  awarded  under  this 
procurement  will  include  the 
Organizational  Conflicts  of  Interest 
Special  Clause  (41  CFR  9-1.  5408-2(b)) 
which  will  apply  to  both  the  contractor 
and  subcontractor.  The  primary  purpose 
of  this  clause  is  to  aid  in  ensuring  that 
the  contractor  is  not  biased  because  of 
its  past,  present,  or  currently  planned 
interests  (financial,  contractual, 
organizational,  or  otherwise)  which 
relate  to  the  work  under  this  contract, 
and  does  not  obtain  any  unfair 
competitive  advantage  over  other 
parties  by  virtue  of  its  performance  of 
this  contract. 

(5)  The  contractor  and  subcontractor 
will  be  specifically  prohibited  from 
securing  business  from  or  contracting 
with  any  company  for  which  company- 
specific  financial  or  economic  analyses 
have  been  performed  by  the  contractor 
for  ERA  under  this  contract  for  (a)  the 
period  of  performance  of  this  contract 
(including  the  option  year  if  exercised 
by  DOE),  or  (b)  one  year  after  the 
completion  of  such  analysis,  whichever 
provides  the  longer  prohibition  interval. 

(6)  The  contractor  and  subcontractor 
will  be  specifically  prohibited  from 
securing  business  from  or  contracting 
with  any  company  for  which  company- 
specific  financial  or  economic  analyses 
have  been  performed  by  the  contractor 
for  ERA  under  this  contract,  for 
financial  and  economic  analyses  of 
issues  under  the  Act  for  a  period  of 
three  (3)  years  after  completion  of  the 
analyses  for  ERA.  • 

Determination 

In  light  of  the  above  findings  and 
mitigation,  I  hereby  determine  in 
accordance  with  41  CFR  9-1.5409(a](3] 
that  award  of  this  contract  would  be  in 
the  best  interests  of  the  United  States. 

Dated:  December  16.  1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

|KK  Dm    80-40232  Filed  12-24-Bfl;  a  45  ,im| 
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Domestic  Crude  Oil  Ailocation 
Program;  Entitiements  Notice  for 
October  1980 

AQENCY:  Department  of  Energy, 
Economic  Regulatory  Administration. 
ACTION:  October  1980  entitlements 
notice. 

SUMMARY:  Under  the  Department  of 
Energy's  (DOE)  Domestic  Crude  Oil 
Allocation  (Entitlements)  Program,  this 
is  the  monthly  Entitlements  Notice 
which  sets  forth  the  entitlements 
purchase  or  sale  requirements  of 
domestic  refiners  and  eligible  firms  for 
October  1980. 

DATES:  Payments  for  entitlements 
required  to  be  purchased  under  this 
notice  must  be  made  by  December  31, 
1980.  The  monthly  transaction  report 
specified  in  §  211.66(i)  shall  be  filed  with 
the  DOE  by  January  10, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Welsh  (Entitlements  Program 
Office),  Economic  Regulatory 
Administration,  2000  M  Street  NW., 
Room  6212C,  Washington,  D.C.  20461, 
(202) 653-3873 
Jeffrey  Stoermer  (Office  of  General 
Counsel),  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Room  6A-127, 
Washington,  D.C.  20585,  (202)  252- 
6754. 
SUPPLEMENTAL  INFORMATION:  In 
accordance  with  the  provisions  of  10 
CFR  211.67  relating  to  the  Domestic 
Crude  Oil  Allocation  Program  of  the 
Department  of  Energy  (DOE), 
administered  by  the  Economic 
Regulatory  Administration  (ERA),  the 
monthly  notice  specified  in  §  211.67(i)  is 
hereby  published. 

Based  on  reports  for  October  1980 
submitted  to  the  DOE  by  refiners  and 
other  firms  as  to  crude  oil  receipts, 
crude  oil  runs  to  stills,  eligible  product 
imports,  eligible  petroleum  substitutes, 
and  imported  naphtha  utilized  as  a 
petrochemical  feedstock  in  Puerto  Rico; 
application  of  the  entitlements 
adjustment  for  residual  fuel  oil 
production  shipped  in  foreign  flag 
tankers  for  sale  in  the  East  Coast  market 
and  Michigan  provided  in  §  211.67(d)(4); 
application  of  the  entitlement 
adjustments  for  California  lower  tier 
and  upper  tier  crude  oil  provided  in 
§  211.67(a)(4),  November  1980  deliveries 
of  crude  oil  to  the  Strategic  Petroleum 
Reserve;  and  application  of  the 
entitlement  adjustment  for  small  refiners 
provided  in  §  211.67(e).  the  national 
domestic  crude  oil  supply  ratio  for 
October  is  calculated  to  be  .119815. 

In  accordance  with  §  211.67(b)(2),  to 
calculate  the  number  of  barrels  of 


deemed  old  oil  included  in  a  refiner's 
adjusted  crude  oil  receipts  for  the  month 
of  October  1980  each  barrel  of  old  oil  is 
equal  to  one  barrel  of  deemed  old  oil, 
each  barrel  of  upper  tier  crude  oil 
(excluding  ANS  upper  tier  crude  oil)  is 
equal  to  .692778  of  a  barrel  of  deemed 
old  oil  and  each  barrel  of  ANS  upper  tier 
crude  oil  is  equal  to  .354811  of  a  barrel 
of  deemed  old  oil. 

The  issuance  of  entitlements  for  the 
month  of  October  1980  to  refiners  and 
other  firms  is  set  forth  in  the  Appendix 
to  this  notice.  The  Appendix  lists  the 
name  of  each  refiner  or  other  firm  to 
which  entitlements  have  been  issued, 
the  number  of  barrels  of  deemed  old  oil 
included  in  each  such  refiner's  adjusted 
crude  oil  receipts,  the  number  of 
entitlements  issued  to  each  such  refiner 
or  other  firm,  and  the  number  of 
entitlements  required  to  be  purchased  or 
sold  by  each  such  refiner  or  other  firm. 

Pursuant  to  10  CFR  §  211.67(i)(4),  the 
price  at  which  entitlements  shall  be  sold 
and  purchased  for  the  month  of  October 
1980  is  hereby  fixed  at  $26.08,  which  is 
the  exact  differential  as  reported  for  the 
month  of  October  1980  between  the 
weighted  average  per  barrel  costs  to 
refiners  of  old  oil  and  of  imported  and 
exempt  domestic  crude  oil. 

In  accordance  with  10  CFR 
§  211.67(b),  each  refiner  that  has  been 
issued  fewer  entitlements  for  the  month 
of  October  1980  than  the  number  of 
barrels  of  deemed  old  oil  included  in  its 
adjusted  crude  oil  receipts  is  required  to 
purchase  a  number  of  entitlements  for 
the  month  of  October  1980  equal  to  the 
difference  between  the  number  of 
barrels  of  deemed  old  oil  included  in 
those  receipts  and  the  number  of 
entitlements  issued  to  and  retained  by 
that  refiner.  Refiners  which  have  been 
issued  a  number  of  entitlements  for  the 
month  of  October  1980  in  excess  of  the 
number  of  barrels  of  deemed  old  oil 
included  in  their  adjusted  crude  oil 
receipts  for  the  month  and  other  firms 
issued  entitlements  shall  sell  such 
entitlements  to  relmers  required  to 
purchase  entitlements. 

The  listing  of  refiner's  old  oil  receipts 
contained  in  the  Appendix  reflects  any 
adjustments  made  by  ERA  pursuant  to 
§  2il.67(h). 

Included  in  the  Appendix  are 
entitlements  issued  pursuant  to  the 
provisions  of  10  CFR  211.67(a)(5)  under 
which  ERA  may  approve  a  firm's 
application  for  designation  as  a 
producer  of  a  petroleum  substitute. 

In  accordance  with  10  CFR 
211.67(a)(7),  adopted  effective  August  29, 
1980  (45  FR  56788,  August  25, 1980),  the 
Strategic  Petroleum  Reserve  (SPR)  has 
been  issued  entitlements  ♦'^r  crude  oil 
purchased,  delivered  and  accepted  for 
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delivery  into  the  SPR  in  the  month  of 
November  1980.  An  entry  in  the 
Appendix  for  the  SPR  has  been 
included. 

The  listing  contained  in  the  Appendix 
identifies,  in  a  separate  column  labeled 
"Exceptions  and  Corrections", 
additional  entitlements  issued  to 
refiners  pursuant  to  relief  granted  by  the 
Office  of  Hearings  and  Appeals  (prior  to 
March  30, 1978,  the  Office  of 
Administrative  Review  of  the  Economic 
Regulatory  Administration).  Also  set 
forth  in  this  column  are  adjustments  for 
relief  granted  by  the  Office  of  Hearings 
and  Appeals  for  1975  and  1976,  which 
adjustments  are  reflicted  in  monthly 
installments.  The  number  of 
installments  is  dependent  on  the 
magnitude  of  the  adjustment  to  be  made. 
For  a  full  discussion  of  the  issues 
involved,  see  Beacon  Oil  Company,  et 
al.  4  FEA  par.  87,024  (November  5, 
1976). 

The  listing  contained  in  the  Appendix 
continues  the  "Consolidated  Sales" 
entry  initiated  in  the  October  1977 
entitlements  notice.  The  "Consolidated 
Sales"  entry  is  equal  to  the  October  1980 
entitlements  purchase  requirement  of 
Arizona  Fuels.  The  purpose  of  providing 
for  the  "Consolidated  Sales"  entry  is  to 
ensure  that  Arizona  Fuels  is  not  relieved 
of  its  October  1980  entitlements 
purchase  requirement  and  that  no  one 
firm  will  be  unable  to  sell  its 
entitlements  by  reason  of  a  default  by 
Arizona  Fuels.  For  a  full  discussion  of 
the  issues  involved,  see  Entitlements 
Notice  for  October  1977  (42  FR  64401, 
December  23, 1977). 

For  the  month  of  October  1980, 
imports  of  residual  fuel  oil  eligible  for 
entitlement  issuances  totaled  21,209,882 
barrels. 

In  accordance  with  §  211.67(a)(4),  the 
number  of  barrels  of  California  lower 
tier  and  upper  tier  curde  oil,  as  reported 
by  refiners  to  the  DOE,  and  the 
weighted  average  gravity  thereof  are  as 
follows: 


Volumes 


Weighted 
average 
gravity 

(degrees) 


California  lower  tier  crude  oil.. 
California  upper  tier  crude  oil . 


997.187 
2.212,893 


25 
28 


The  total  number  of  entitlements 
required  to  be  purchased  and  sold  under 
this  notice  is  19,369,320. 

Based  on  reports  submitted  to  the 
DOE  by  refiners  as  top  their  adjusted 
crude  oil  receipts  for  October  1980  the 
pricing  composition  and  weighted 
average  costs  thereof  are  as  follows: 


Volumes     ^^^^_ 

sall^of     «^^«9e 
B/D 


cost 


Percent 
ot  total 

vol- 
umes' 


Lower  tier 893  $7.40  6.4 

Upper  tier  (excluding  ANS) 1,331  14.21  9.6 

ANS  upper  tier 790  24.23  5.7 

Exempt  domestic; 

Other  ANS 834  30.41  5.9 

Heavy  and  market  tier 1.876  32.59  13.5 

Naval  petroleum  reserve 95  32.93  0.7 

Newfy  discovered 473  3615  3.4 

Stnpper 2.047  31.90  147 

Tertiary 51  31.93  0.4 

Total  domestic 8.390         26.21  60  3 

Imported 5.528         34.63  39.7 

Total  uncontrolled  (exempt 
domestic  and  imported) 10.904  33.48  78  3 

Total  reported  crude  oil  re- 
ceipts        13.918  29.56 

Total  reported  crude  oil 
runs  to  stills 13.288 

'  Volumes  may  not  total  100  percent  due  to  rounding. 

Payment  for  entitlements  required  to 
be  purchased  under  10  CFR  211.67(b)  for 
October  1980  must  be  made  by 
December  31. 1980. 

On  or  prior  to  January  10, 1981,  each 
firm  which  is  required  to  purchase  or 
sell  entitlements  for  the  month  of 
October  1980  shall  file  with  the  DOE  the 
monthly  transaction  report  specified  in 
10  CFR  211.66(i)  certifying  its  purchases 
and  sales  of  entitlements  for  the  month 
of  October  1980. 

The  monthly  transacfion  report  forms 
(ERA-116)  for  the  month  of  October  1980 
have  been  mailed  to  all  reporting  firms. 
Firms  that  have  been  unable  to  locate 
other  firms  for  the  required  entitlements 
transactions  by  December  31, 1980,  are 
requested  to  contact  the  ERA  at  (202) 
653-3873  to  expedite  consummation  of 
these  transactions.  For  firms  that  have 
failed  to  consummate  required 
entitlement  transactions  on  or  prior  to 
December  31, 1980,  the  ERA  may  direct 
sales  and  purchases  of  entitlements 
pursuant  to  the  provisions  of  10  CFR 
211.67(k). 

This  notice  is  issued  pursuant  to 
Subpart  G,  10  CFR  Part  205.  Any  person 
aggrieved  hereby  may  file  an  appeal 
with  the  Office  of  Hearings  and  Appeals 
in  accordance  with  Subpart  H  of  10  CFR 
Part  205.  Any  such  appeal  shall  be  filed 
on  or  before  January  28, 1981. 

Issued  in  Washington,  D.C.  on  December 
18, 1980. 
Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 
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Federal  Energy  Regulatory 
Commission 


base.  Second,  the  President's  Decision 
nnH  Rpnnrt  to  Congress  on  the  Alaska 


statutory  authority,  as  "including  but  not 
limited  tn  the  snerifir  sentinns  nf  the 
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Federal  Energy  Regulatory 
Commission 

Delegation  of  Authority  by  the  Federal 
Energy  Regulatory  Commission  to  the 
Office  of  the  Federal  Inspector 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Delegation. 

SUMMARY:  Notice  is  hereby  given  of  a 
delegation,  by  the  Federal  Energy 
Regulatory  Commission  to  the  Office  of 
the  Federal  Inspector  (OFI),  of  the 
Commission's  authority  under  Sections 
4,  5,  7,  and  8  of  the  Natural  Gas  Act  (15 
U.S.C.  Sections  717c,  d,  f,  and  g)  and 
related  regulations  to  review  and 
approve  costs  and  related  accounts  of 
the  Alaska  Natural  Gas  Transportation 
System  (the  ANGTS)  for  inclusion  in  the 
ANGTS  sponsors'  rate  base. 

date:  The  Delegation  Order  is  effective 
December  29, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Smoler,  Office  of  the  General 
Counsel,  Room  8600B,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington,  D.C. 
20426,  (202)  357-8433  or  Ned  Hengerer, 
General  Counsel,  Office  of  the  Federal 
Inspector,  Room  2413,  Post  Office 
Building,  1200  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20044,  (202)  275- 
1144. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Control  of  capital  costs  during 
construction  is  perhaps  the  most 
complex  regulatory  issue  facing  the 
ANGTS.  Two  Federal  agencies,  the 
Commission  and  the  Office  of  the 
Federal  Inspector  (OFI),  have  cost 
control  authority,  sometimes  mutual  and 
sometimes  discrete.  Cost  control  has 
two  primary  purposes:  protection  of  the 
U.S.  gas  consumer  from  excessive 
transportation  rates;  and  assistance  to 
private  financing  of  the  ANGTS. 

The  Commission's  cost  control 
responsibilities  come  from  two  sources. 
First,  under  Section  7  of  the  Natural  Gas 
Act  (15  U.S.C.  Section  717f),  the 
Commission  must,  pursuant  to 
certification,  assure  that  credible  capital 
cost  estimates  (and  a  financing  plan)  for 
a  proposed  pipeline  project  are  "in  the 
public  convenience  and  ijecessity." 
Once  the  pipeline  is  in  operation,  the 
Commission  must  act  pursuant  to 
Sections  4  and/or  5  of  the  Natural  Gas 
Act  (15  U.S.C.  Sections  717c  and  717d)  to 
assure  that  rates  to  be  charged  are  "just 
and  reasonable",  which  indirectly 
entails  approval  of  capital  costs  for  rate 


base.  Second,  the  President's  Decision 
and  Report  to  Congress  on  the  Alaska 
Natural  Gas  Transportation  System 
(Decision)  imposes  similar 
requirements,  which  are  specifically 
tailored  to  the  ANGTS.  The  Commission 
must  develop  the  Incentive  Rate  of 
Return  (IROR);  it  must  approve  rate 
base  inclusions  on  a  timely  basis;  and  it 
must  assure  that  the  certification  cost 
estimate  does  not  "materially  and 
unreasonably  exceed"  the  March  1977 
cost  estimate,  upon  which  the  Decision 
was  based. 

The  OFI's  cost  control  responsibiHties 
come  from  three  sources.  (1)  Under 
Section  7(a)(5)(C)  of  the  Alaska  Natural 
Gas  Transportation  Act  (ANGTA),  15 
U.S.C.  Section  719e,  the  OFI  must 
monitor,  among  other  things,  actions 
taken  to  assure  cost  control.  (2)  Under 
Section  5  of  the  President's  Decision  the 
OFI  must  enforce  a  number  of 
construction  cost  and  schedule 
conditions,  as  well  as,  under  Section  7  of 
the  Decision,  review  procurement  for 
general  competitiveness.  (3) 
Reorganization  Plan  No.  1  of  1979 
transferred  to  the  OFI  responsibility  to 
enforce  the  requirements  imposed  on  the 
ANGTS  by  the  Commission  pursuant  to 
the  Natural  Gas  Act. 

The  cost  control  responsibilities  of  the 
Commission  and  the  OFI  are  more  or 
less  split  between  the  certification  and 
construction  phases,  respectively.  This 
is  in  keeping  with  the  Reorganization 
Plan.  The  only  aspect  of  cost  control 
oversight  which  requires  further 
delineation  concerns  rate  base  audit  and 
approval.  Both  agencies  agree  that,  due 
to  the  OFI's  ongoing  cost  control 
responsibilities,  the  continued  process  of 
project  rate  base  audit  and  approval 
during  pre-construction  and  construction 
should  rest  there.  In  this  manner,  once 
the  ANGTS  has  been  completed  and 
commences  operations,  the  Commission 
will  include  the  initial,  OFI-approved 
project  rate  base  in  the  project  cost-of- 
service  tariff  for  each  ANGTS  leg,  and 
then  commence  its  ongoing  rate 
regulation  of  ANGTS,  in  accordance 
with  Sections  4  and  5  of  the  Natural  Gas 
Act.  Whether  or  not  an  explicit 
delegation  is  now  required  to  achieve 
this  result,  caution  dictates  such  an 
interagency  action  at  this  time. 

The  OFI  finds  adequate  authority  for 
its  rate  base  audit  and  approval  actions 
in  the  Reorganization  Plan.  While 
subsection  102(d)  of  the  Reorganization 
Plan  explicitly  transferred  enforcement 
of  the  ANGTS  certificates  of  public 
convenience  and  necessity  (issued 
under  Section  7  of  the  Natural  Gas  Act), 
Section  102  begins  by  expanding  the 
transfer  of  the  specifically  cited 


statutory  authority,  as  "including  but  not 
limited  to  the  specific  sections  of  the  ^ 
statute  cited."  Moreover,  Section 
102(h)(3)  transfers  enforcement  of  the 
terms  and  conditions  established  in 
Section  5  of  the  President's  Decision  (at 
page  37);  the  second  finance  term  and 
condition  found  therein  mandates  that 
the  "applicant  shall,  however,  submit  to 
the  FPC  for  approval  on  a  timely  basis 
all  components  of  construction  work  in 
progress."  In  light  of  the  expansive 
scope  of  the  Reorganization  Plan — 
transferring  to  the  OFI  "exclusive 
responsibility  for  enforcement  of  all 
Federal  statutes  relevant  in  any  manner 
to  pre-construction,  contruction,  and 
initial  operation"  of  ANGTS— the  OFI 
regards  such  a  transfer  as  encompassing 
the  rate  base  process. 

The  Commission  believes  that  this 
particular  function  is  extremely 
important,  that  it  should  be  performed 
by  a  single  agency,  and  that  all 
uncertainty  as  to  responsibility  for  its 
performance  should  be  eliminated. 
Because  Section  202(b)  affords  both 
agencies  the  ability  to  aassure  that  this 
function  will  be  centralized  in  the  OFI 
until  construction  is  completed,  it  will  be 
utilized  to  authorize  the  present 
delegation.  Section  202(b)  specifically 
provides  that: 

Upon  agreement  between  the  Federal 
Inspector  and  the  head  of  any  agency,  that 
agency  may  delegate  to  the  Federal  Inspector 
any  statutory  function  vested  in  such  agency 
related  to  the  functions  of  the  Federal 
Inspector. 

This  delegation  provision  has  already 
been  employed  by  the  Commission  to 
delegate  to  the  OFI  certain  certificate 
conditioning  authority.  45  FR  24224 
(April  9, 1980). 

II.  Delegation  Order 

Paragraph  (a)  of  the  attached 
Delegation  Order  delegates  to  the 
Federal  Inspector  the  Commission's 
authority  to  review  and  approve  ANGTS 
construction  work  in  progress  (fo'- 
inclusion  in  rate  base)  pursuant  to 
Sections  4.  5,  and  7  of  the  Natural  Gas 
Act. 

Paragraph  (b)  of  the  Delegation  Order 
delegates  to  the  Federal  Inspector  the 
Commission's  authority  to  review  and 
approve  the  ANGTS  sponsors'  accounts, 
records,  and  other  papers,  pursuant  to 
Section  8  of  the  Natural  Gas  Act  and  to 
the  Commission's  Uniform  System  of 
Accounts,  18  CFR  Part  201,  and  to 
monitor  compliance  with  procurement 
policy  and  practices,  18  CFR  Part  160. 

The  determinations  of  the  Federal 
Inspector  with  respect  to  the  prudence 
of  costs  incurred,  and  approval  of  their 
inclusion  in  rate  base,  shall  be  final  and 
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shall  not  be  subject  to  review  or  revision 
by  the  Commission. 

III.  Effective  Date 

Pursuant  to  Paragraph  (e)  of  the 
Delegation  Order,  the  delegation 
becomes  effective  upon  publication  in 
the  Federal  Register,  and  shall  include 
all  project  costs  incurred  on  or  after 
January  1. 1980. 

(Department  of  Energy  Organization  Act.  42 
U.S.C.  Section  7101.  et  seq.;  Natural  Gas  Act, 
15  U.S.C.  Section  717.  et  seq.:  Reorganization 
Plan  No.  1  of  1979.  44  FR  33663) 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

Delegation  Order  No.  ANGTS-2  to  the 
Office  of  the  Federal  Inspector 

Pursunt  to  the  authority  vested  in  the 
Federal  Energy  Regulatory  Commission 
("the  Commission")  and  in  the  Office  of 
the  Federal  Inspector  ("the  Federal 
Inspector")  by  Section  202(b)  of 
Reorganization  Plan  No.  1  of  1979 — 

(a)  The  Commission  hereby  delegates 
to  the  Federal  Inspector  the 
Commission's  authority  under  Sections 
4.  5  and  7  of  the  Natural  Gas  Act  (15 
U.S.C.  Section  717  et.  seq.]  to  the  extent 
necessary  to  enable  the  Federal 
Inspector  to  review  and  approve  the 
construction  costs  for  the  Alaskan 
Natural  Gas  Transportation  System 
("the  ANGTS"),  for  inclusion  in  the 
respective  rate  bases  of  Alaska 
Northwest  Natural  Gas  Transportation 
Company,  Northern  Boarder  Pipeline 
Company,  and  Pacific  Gas  Transmission 
Company.  The  Federal  Inspector  shall 
perform  this  function  consistent  with  the 
Commission's  Uniform  System  of 
Accounts,  18  CFR  Part  201,  and  Order 
Nos,  31  and  31-B  issued  in  Docket  No. 
RM79-12  on  June  8  and  September  6, 
1979,  including  any  amendments 
adopted  by  the  Commission  subsequent 
to  the  date  of  issuance  of  this  order. 

(b)  The  Commission  here  delegates  to 
the  Federal  Inspector  the  Commission 
subsequent  authority  under  Section  8  of 
the  Natural  Gas  Act  and  the 
Commission's  Uniform  System  of 
Accounts,  18  CFR  Part  201,  to  the  extent 
necessary  to  enable  the  Federal 
Inspector  to  review  and  approve  the 
ANGTS  project  sponsors'  accounts, 
records  and  papers  pertinent  to  the 
construction  of  the  ANGTS,  including 
the  monitoring  of  compliance  with 
procurement  policy  of  practices 
pursuant  to  18  CFR  Part  160. 

(c)  The  Federal  Inspector  shall 
perform  the  above  delegated  functions 
pursuant  to  whatever  procedures  he 
shall  determine  to  be  consistent  with 


applicable  provisions  of  law,  including, 
but  not  limited  to,  the  U.S.  Constitution, 
the  U.S.  Code,  and  the  President's 
Decision  and  Report  to  Congress  on  the 
Alaska  Natural  Gas  Natural  Cas 
Transportation  System  (September 
1977)("the  President's  Decision"). 

(d)  Nothing  in  this  order  shall  be 
construed  to  delegate  any  of  the 
Commission's  authority  to  issue  or 
condition  certificates  of  public 
convenience  and  necessity  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  to 
determine  the  respective  certification 
cost  estimates  for  the  Alaska  and 
Northern  Border  segments  of  the 
ANGTS,  to  approve  or  rtiodify  any 
tariffs,  or  to  perform  any  functions 
allocated  to  the  Commission  by  the 
President's  Decision  (except  for  the 
functions  allocated  in  the  last  sentence 
in  Finance  Condition  No.  2  on  page  37  of 
the  Decision]. 

(e)  The  Federal  Inspector  hereby 
accepts  the  authority  delegated  by  this 
order,  and  agrees  to  perform  all  of  the 
function  delegated  herein. 

(f)  This  order  shall  become  effective 
upon  publication  in  the  Federal  Register, 
and  shall  include  all  project  costs  (as 
defined  above)  incurred  on  or  after 
January  1, 1980. 

Issued  in  Washington,  D.C.,  on  December 
19. 1980. 
Georgiana  Sheldon, 

Acting  Chairman.  Federal  Energy  Regulatory 
Commission.  (By  agreement  of  the 

Commission). 

John  T.  Rheft. 

Federal  Inspector. 

IFR  Doc  80-40390  Filed  12-24-8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51140;  FRL  1625-41 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  80-30810  appearing  on 
page  65662,  in  the  issue  of  Friday, 
October  3,  1980.  make  the  following 
correction: 

On  page  65663,  third  column,  in  the 
third  line  from  the  bottom  of  the  page, 
the  symbol  "<"  should  have  read  ">' 

BILLING  CODE  150S-0I-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  80-657;  BC  Docket  Nos.  80-712 
Through  80-718;  File  Nos.  BP-20,581  et  al.j 

Alan  K.  Levin  et  al.,  Designating 
Application  for  Hearing  on  Stated 
Issues;  Memorandum  Opinion  and 
Order 

In  re  applications  of  Alan  K.  Levin, 
Dillon,  Colorado.  Req:  1130  kHz.  5  kW. 
Day  (BC  Docket  No.  80-712;  File  No.  BP- 
20,581);  Summit  Radio,  Inc.,  Dillon- 
Frisco-Silverthorne,  Colorado,  Req:  1130 
kHz.  10  kW.  5  kW.  (CH),  DA.  Day  (BC 
Docket  No.  80-713;  File  No.  BP- 
780728AN);  Dillon  Broadcasting 
Company.  Dillon.  Colorado.  Req:  1130 
kHz.  5  kW.  Day  (BC  Docket  No.  80-714; 
File  No.  BP-780728AO);  Eagle  Radio, 
Inc..  Vail.  Colorado,  Req:  1360  kHz,  5 
kW.  Day  (BC  Docket  No.  80-715;  File 
No.  BP-20,626);  Mountain  Wireless 
Limited,  Vail,  Colorado,  Req:  1360  kHz.  5 
kW,  Day  (BC  Docket  No.  80-716;  File 
No.  BP-20.882);  Grand  Radio.  Inc.. 
Eraser,  Colorado,  Req:  1250  kHz,  500  W. 
5  kW-LS,  DA-2.  U  (BC  Docket  No.  80- 
717;  File  No.  BP-21.129);  Jefferson 
Wireless  Company,  Golden,  Colorado, 
Req:  1250  kHz,  500  W,  5kW-LS,  DA-2,  U 
(BC  Docket  No.  80-718;  File  No.  BP- 
781205AH)  for  construction  permit. 

Adopted:  November  6, 1980. 
Released:  December  1, 1980. 
By  the  Commission: 

1.  The  Commission  has  before  it  for 
consideration  (a)  the  above-captioned 
applications  for  new  AM  broadcast 
stations  in  various  Colorado 
communities;  (b)  a  petition  to  dismiss 
the  Dillon-Frisco-Silverthorne 
application  of  Summit  Radio,  Inc.,  filed 
by  Dillon  applicant  Alan  K.  Levin;  and 
(c)  related  pleadings.  The  two  Dillon 
applications  and  the  one  for  Dillon- 
Frisco-Silverthorne  are  mutually 
exclusive;  the  Vail  applications  are 
mutually  exclusive;  and  the  Eraser  and 
Golden  aplications  are  mutually 
exclusive.  All  seven  are  considered 
herein  because  of  common  questions 
relating  to  the  Commission's  ownership 
rule  for  AM  stations. 

The  Gayer  Applications 

2.  Petition  to  dismiss.  Various 
members  of  the  Gayer  family  hold 
significant  interests  in  the  Summit 
(Dillon-Frisco-Silverthorne),  Eagle 
(Vail),  and  Grand  (Eraser)  applications, 
and  there  is  substantial  primary  service 
contour  overlap  among  the  three 
proposals  and  with  the  Gayers'  KBCR. 
Steamboat  Springs.  Colorado.  The 
Summit  principals  include  John  G.  Gayer 
and  his  wife  Carol;  the  Eagle  principals 
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include  John  H.  Gayer  (the  other  Gayer's 
father)  and  his  wife  Dorothy;  and  the 
Grand  principals  include  Dwight  H.  and 
Diane  E.  Gayer  (brother  and  sister  of 
John  G.  Gayer).'  These  relationships  and 
other  factors  led  applicant  Levin  to  file  a 
petition  to  dismiss  the  Summit 
application,  in  which  he  argues  that  the 
Gayer  proposals  violate  Section  73.35  of 
the  Commission's  Rules,  which  limits 
the  ownership  of  multiple  broadcast 
stations  by  single  parties.  Levin  supports 
his  argument  by  describing  the  joint 
family  ownership  and  operation  of  other 
broadcast  stations  in  Colorado,  father 
John's  role  in  merger  dfscussions  with 
Levin,  father  John's  role  in  a  site  search 
for  the  Summit  proposal,  and  financial 
support  father  John  and  mother  Dorothy 
are  entending  son  Dwight  and  daughter 
Diane  in  their  Grand  application.  In 
response.  Summit  concedes  that  father 
John  provided  limited  assistance  to  son 
John  and  his  co-principal  (not  a  Gayer), 
but  maintains  that  it  was  provided  at  the 
request  of  and  for  the  convenience  of 
the  latter  two.  Summit  also  states  that 
father  John  has  not  and  will  not  exercise 
any  control  over  Summit,  and  that  the 
proposed  station  will  be  operated 
independently  of  the  other  Gayer 
stations. 

3.  Generally,  family  relationships 
standing  alone  do  not  create  a 
presumption  of  common  control.  KTRB 
Broadcasting  Co.,  Inc.,  46  FCC  2d  605 
(1974).  Hoever.  the  circumstances  in  a 
particular  case  may  raise  questions 
which  can  only  be  answered  through  the 
hearing  process.  Stuart  W.  Epperson,  44 
FCC  2370  (1961).  Therefore,  the  facts  of 
each  case  that  comes  before  us  must  be 
carefully  considered.  Here,  an 
appropriate  starting  point  is  a  review  of 
the  various  Gayer  broadcast  interests. 

4.  Background,  (a)  Father  John  Gayer 
began  with  a  32V3%  interest  in  AM 
station  KFNF,  Shenandoah.  Iowa,  and 
later  increased  it  to  85%.  Mother 
Dorothy  served  as  secretary-treasurer 
and  director.  The  station  began 
operation  in  1971,  and  Gayer  sold  his 
interest  in  1977.  (b)  The  second  Gayer 
station  was  KAAT(AM).  Denver.  Father 
John  originally  owned  half  the  stock,  but 
later  took  100%  ownership.  Mother 
Dorothy  served  as  secretary  and 
director.  Son  Dwight,  then  a  high  school 
student,  assisted  in  constructing  the 
station.  KAAT  went  on  the  air  in  1972. 
and  Gayer  sold  it  in  1978.  (c)  In  1972  the 
Gayers  formed  Big  Country  Radio.  Inc. 
to  apply  for  AM  and  EM  stations  at 
Steamboat  Springs,  Colorado.  The  firm 
was  owned  in  equal  shares  by  all  five 


'For  the  sake  of  clarity,  the  principal  Gayers  will 
be  referred  to  as  father  John,  mother  Dorothy,  son 
John,  son  Dwight.  and  daughter  Diane. 


members  of  the  Gayer  family,  and  father 
John,  mother  Dorothy,  and  son  John 
were  officers  and  (except  son  John) 
directors.  To  finance  the  stations,  father 
John  and  mother  Dorothy  agreed  to  lend 
Big  Country  up  to  $145,000.  and  father 
John  personally  guaranteed  bank  loans 
of  $145,000.  The  EM  application  was 
granted  first,  in  1973;  the  AM  application 
was  mutually  exclusive  with  one  other, 
but  an  agreement  was  reached  by  which 
the  competing  applicant  dropped  out 
and  its  principal  shareholder  acquired  a 
25%  interest  in  Big  Country.  Son  John, 
who  had  no  prior  broadcasting 
experience,  became  general  manager  of 
both  stations  when  they  commenced 
operation.  The  Gayers  still  control  these 
stations,  though  the  family  members' 
interests  have  changed.  In  1977  son 
Dwight  and  daughter  Diane  sold  their 
6.25%  interests  to  son  John  for  $500  each, 
and  in  1978  father  John  sold  his  12.5% 
interest  to  mother  Dorothy  for  $1,000. 
Son  John  is  now  president  and  director, 
with  43.75%  of  the  stock,  and  mother 
Dorothy  is  secretary  and  director,  with 
;jl.25%  of  the  stock,  (d)  Also  in  1972,  a 
group  including  father  John,  mother 
Dorothy,  and  son  John  formed  Radio 
Vail.  Inc.  and  applied  for  a  new  EM 
station  at  Vail,  Colorado.  The  three 
Gayers  guaranteed  a  loan  for  up  to 
$70,000  for  this  station,  and  father  John 
agreed  to  loan  the  applicant  $25,000. 
Agreement  with  a  competing  applicant 
led  to  grant  of  Radio  Vail's  application, 
and  KVMT  began  operation  in  1975.  Son 
John  relinquished  his  15%  interest  when 
he  assumed  his  duties  at  KBCR-AM- 
FM.  Radio  Vail  applied  for  a  new  AM 
station  at  Vail  in  1976  (it  has  since 
changed  its  corporate  name  to  Eagle 
Radio,  Inc.).  and  sold  KVMT  in  1979. 
5.  Current  proposals,  (e)  Son  John 
owns  50%  of  the  stock  and  is  president 
and  director  of  Summit,  applicant  for 
Dillon-Frisco-Silverthorne.  His  wife. 
Carol,  is  secretary  and  director.  Son 
John  has  subscribed  for  $10,000  of 
additional  stock  and  proposes  to  loan 
the  applicant  $10,000.  These  proposed 
contributions  and  equal  ones  by  his  co- 
principal  are  backed  by  a  $40,000  bank 
loan  offered  by  the  Gering  National 
Bank  &  Trust  Company  in  Gering, 
Nebraska.  Father  John  is  the  chairman 
of  the  board  and  president  of  the  bank's 
holding  company,  and  along  with 
mother  Dorothy  has  a  substantial 
ownership  and  management  interest  in 
it.  In  addition.  Summit  relies  on  a  loan 
commitment  for  $90,000  from  the  Summit 
County  Bank  of  Frisco,  Colorado,  which 
was  obtained  after  son  John  and  his  co- 
principal  were  introduced  to  bank 
officials  by  father  John,  who  was 
"previously  acquainted"  with  them.  The 


terms  of  this  loan  appear  favorable, 
allowing  for  no  principal  or  interest 
payments  in  the  first  year  and  semi- 
annual payments  thereafter. 

6.  (f)  Father  John  owns  48%  of  the 
stock  and  is  president  and  director  of 
Eagle,  applicant  for  Vail.  Mother 
Dorothy  holds  27%  of  the  stock  and  is 
secretary-treasurer  and  director.  The 
two  propose  to  loan  the  applicant  about 
$63,000  and  $36,000,  respectively. 
However,  if  any  of  the  contributors  is 
unable  to  meet  his  or  her  commitment. 
Eagle  relies  on  letters  of  credit  for 
$100,000  from  the  First  Bank  of  Vail  and 
for  $75,000  from  the  Gering  National 
Bank  &  Trust  Company,  (g)  Son  Dwight 
owns  50%  of  the  stock  and  is  president, 
treasurer,  and  director  of  Grand, 
applicant  for  Eraser.  Daughter  Diane 
owns  the  other  50%  of  the  stock  and  is 
vice-president,  secretary,  and  director. 
Each  has  subscribed  for  an  additional 
$5,000  of  stock  and  proposes  to  loan  the 
applicant  $12,500.  In  partial  support  of 
these  commitments,  the  Gering  National 
Bank  &  Trust  Company  has  agreed  to 
lend  each  of  them  $12,500.  The  applicant 
also  relies  on  a  $75,000  loan  commitment 
from  the  Middle  Park  Bank  of  Granby, 
Colorado.  Earlier,  the  applicant  relied  on 
a  $25,000  loan  commitment  by  father 
John  and  mother  Dorothy,  and  father 
John  and  mother  Dorothy  agreed  to 
guarantee  the  Middle  Park  Bank  Loan. 

7.  (h)  There  is  also  pending  an 
application  by  Colorado  Television,  Inc. 
for  a  new  television  station  in  Denver. 
Colorado.  Father  John  owns  all  the  stock 
and  is  president,  treasurer,  and  director, 
mother  Dorothy  is  secretary  and 
director;  and  son  Dwight  is  assistant 
treasurer  and  director.  Father  John  has 
agreed  to  loan  the  applicant  $100,000, 
and  he  and  mother  Dorothy  have  agreed 
to  secure  a  $200,000  bank  loan  with  their 
stock  in  the  Gering  National  Bank  & 
Trust  Company,  (i)  In  addition,  there  is 
pending  an  application  by  Family 
Television.  Inc.  for  a  new  television 
station  in  Omaha,  Nebraska.  Father 
John  owns  24%  of  the  stock  and  is 
president  and  treasurer;  son  Dwight  is 
vice-president.  Father  John  has 
subscribed  for  $16,500  in  additional 
stock,  has  apparently  agreed  to  loan  the 
applicant  $168,000.  and  has  agreed  to 
guarantee  a  $700,000  bank  loan  (with  the 
other  stockholders),  (j)  Finally,  there  is 
pending  an  application  by  Family 
Television,  Inc.  (but  a  different 
corporation)  for  a  new  television  station 
in  Boulder,  Colorado.  As  originally  filed, 
father  John  was  80%  stockholder, 
president,  and  director  of  this 
corporation;  he  subscribed  for  $36,000  in 
additional  stock;  and  he  had  some 
unspecified  role  in  securing  $300,000  in 
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notice  of  the  filing  of  their  applications.        applicant  may  request  a  waiver  of  that         three  of  its  principals.  In  the  event  these 
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stockholder  and  bank  loans.  Gayer 

disposed  of  his  interests  in  this 

corporation  in  1979. 
8.  In  addition  to  the  matters  noted 

above,  analysis  of  the  materials  filed 

with  the  various  Gayer  applications 

reveals  the  following: 

— The  articles  of  incorporation  for 
Summit,  Eagle,  Grand,  Big  Country, 
and  Colorado  Television  are  verbatim 
identical. 

— The  corporate  bylaws  for  Summit, 
Eagle,  Grand,  Big  Country,  and 
Colorado  Television  are  verbatim 
identical,  excepting  only  the  number 
of  directors  for  each. 

—Summit,  Eagle,  Grand,  Big  Country, 
and  Colorado  Television  are  all 
authorized  50,000  shares  of  $l-par- 
value  stock. 

— The  annual  stockholder  meeting  dates 
for  Summit,  Eagle,  Grand,  and 
Colorado  Television  are  the  same,  the 
third  Tuesday  in  February. 

— The  initial  registered  agent  for  Grand 
was  mother  Dorothy,  though  she 

-   ostensibly  held  no  official  ownership 
or  management  position  with  the 
applicant.  The  initial  and  present 
registered  office  of  the  corporation  is 
tht  home  of  father  John  and  mother 
'Dorothy.^ 

— Minnie  Tomicich,  the  former  business 
manager  of  KAAT,  who  is  also 
assistant  secretary  and  proposed 
business  manager  of  Colorado 
Television,  notarized  the  articles  of 
incorporation  of  Summit,  Grand,  and 
Family  (Boulder],  and  notarized  the 
February  9, 1979  amendment  to 
Colorado  Television's  articles. 

— All  Gayer  family  broadcast  interests 
are  represented  by  the  same 
Washington  communications  counsel. 

— All  Gayer  family  radio  applications 
were  prepared  by  the  same 
engineering  counsel. 

— Daughter  Diane  furnished  the 
calculations,  drawings,  and 
photographs  for  Colorado  Television's 
application,  though  she  has  no  record 
interest  in  the  applicant. 

— Eagle  and  Grand  respond  identically 
to  Question  16  in  Section  IV-A  of  their 
applications  regarding  proposed 
station  policies  relating  to  the 
Fairness  Doctrine. 

^—Statements  made  by  Eagle  and  Grand 
in  response  to  Question  18  regarding 
program  diversity  are  verbatim 
identical. 

— The  responses  of  Eagle  and  Grand  to 
Question  29  regarding  compliance 
with  the  Communications  Act  and  the 
Rules  of  the  Commission  are  nearly 


'Information  concerning  the  present  registered 
office  and  agent  of  Grand  was  requested  from  the 
Colorado  Department  of  State. 


verbatim  identical,  and  very  similar  to 
Summit's  response. 

9.  Discussion.  The  reason  that  the 
Commission  has  consistently  held  that 
family  relationships  standing  alone  are 
insufficient  to  give  rise  to  a  presumption 
of  control  is  that  most  of  them  are 
typified  by  an  independence  of  one 
member  from  another.  However,  where 
there  has  been  shown  to  be  a 
sufficiently  close  relationship  among  the 
parties  to  a  family  unit,  the  Commission 
has  found  a  degree  of  control  to  be 
present.  Lady  Sarah  McKinney-Smith 
and  J.  Shelby  McCallum.  59  FCC  2d  398 
(1976). 

10.  Of  course,  a  family  relationship 
combined  with  other  indicia  of  control 
may  result  in  a  finding  of  de  facto 
common  control.  Thus,  we  have 
specified  an  ownership  issue  where  an 
applicant  depended  upon  a  loan  from 
his  mother  to  finance  the  proposed 
station,  Stuart  W.  Epperson,  supra.  And 
we  did  the  same  in  East  Arkansas 
Broadcasters.  25  FED.  Reg.  10746,  20  RR 
934  (1960),  where  the  applicants  were 
the  daughter  and  son-in-law  of  a  couple 
owning  several  broadcast  stations.  In 
the  latter  case  the  family  members  had 
been  applicants  for  broadcast  stations 
in  the  past,  the  various  family  stations 
had  almost  identical  statements  of 
policy,  and  certain  family  members  had 
undertaken  to  act  on  behalf  of  other 
family  members  regarding  Commission 
matters  in  which  they  had  no  record 
interest.  In  addition,  the  son-in-law  was 
general  manager  of  a  station  owned  by 
his  wife's  parents. 

11.  Our  analysis  of  present  and  past 
Gayer  family  interests  gives  rise  to 
sufficient  questions  of  common  control 
to  warrant  further  exploration.  The 
principal  factors  cited  in  East  Arkansas 
are  also  present  here.  The  history  of  the 
Gayer  interests  and  the  striking 
parallels  among  supposedly 
independent  stations  and  proposals 
suggest  at  least  an  informal  family 
business  operation  revolving  around  the 
senior  Gayers.  We  do  not  agree  with 
Summit's  opposition  to  the  petition  to 
dismiss  that  this  case  presents  a 
situation  similar  to  Alabama  Radio 
Corporation.  69  FCC  2d  1256  (1978). 
There  we  were  considering  a  possible 
violation  of  our  duopoly  rule,  not  a 
regional  concentration  of  control 
problem.  Further,  the  cross-interest 
involved  was  relatively  small;  and  there 
was  no  indication  of  concerted  family 
action,  financial  support  for  multiple 
applications,  cross  control,  or  other 
interests  proscribed  by  our  cross- 
interest  policy.  The  questions  presented 
by  the  Gayher  interests  and  activities 


can  only  be  resolved  through  hearing  on 
an  evidentiary  issue. 

The  Dillion  Applications 

12.  Alan  K.  Levin.  Analysis  of  the 
financial  data  applicant  Levin  submitted 
reveals  that  $65,536  will  be  required  to 
construct  the  proposed  station  and 
operate  for  three  months,  itemized  as 
follows: 

Equipment  down  payment $8,157 

Equipment  payments 5.230 

Other  equipment 2,999 

Building 5.000 

OVnen  construction  costs 29,000 

Operating  costs 15,150 

Total 65,536 

Levin  plans  to  finance  the  station  with 
$30,000  in  existing  capital  and  a  $75,000 
bank  loan,  but  none  of  these  funds  have 
been  shown  to  be  available.  The  most 
recent  balance  sheet  Levin  submitted  is 
undated  and  does  not  show  that  his 
current  assets  exceed  current  liabilities. 
Further,  the  bank's  loan  commitment 
letter  does  not  specify  the  collateral 
required.  A  limited  financial  issue  will 
therefore  be  specified. 

13.  Levin  has  failed  to  comply  with  the 
requirements  of  the  Primer  on 
Ascertainment  of  Community  Problems 
by  Broadcast  Applicants,  27  FCC  2d  650 
(1971).  His  compositional  study 
describes  Summit  County  in  some  detail, 
but  is  not  appropriately  informative  as 
to  the  composition  of  Dillon,  particularly 
with  regard  to  the  racial  make-up  of  the 
town,  its  governmental  activities,  and  its 
public  service  organizations.  Dillon's 
small  size  (less  than  500  permanent 
residents)  and  the  likely  lack  of  formal 
studies  of  the  town  do  not  excuse  the 
applicant  from  determining  a'nd 
describing  its  composition.  In  addition, 
from  the  information  before  us,  it 
appears  that  the  applicant  has  failed  to 
survey  leaders  of  several  significant 
Dillon  population  groups.  Specifically, 
no  leaders  of  the  following  groups  were 
interviewed:  charities,  elderly, 
minorities,  professsions,  women,  and 
youth.  Further,  Levin's  survey  of  the 
general  public  is  not  sufficiently 
described  for  us  to  determine  whether  a 
reasonable  number  of  residients  of 
Dillon — as  opposed  to  Summit  County 
generally — were  interviewed.  Finally, 
the  time  segments  of  the  programs  Levin 
proposes  to  meet  ascertained  problems 
are  not  indicated,  and  the  programs 
themselves  are  not  sufficiently 
described  to  allow  us  to  determine 
whether  they  are  in  fact  related  to  the 
problems.  A  limited  ascertainment  issue 
will  be  specified. 

14.  Applicants  for  new  broadcast 
stations  are  required  by  Section  73.3580 
of  the  Commission's  Rules  to  give  local 


notice  of  the  filing  of  their  applications. 
They  must  then  file  with  the 
Commission  the  statement  described  in 
Section  73.3580(h).  We  have  no  evidence 
that  Levin  published  the  required  notice. 
To  remedy  this  deficiency.  Levin  will  be 
required  to  demonstrate  his  compliance 
with  the  rule. 

15.  Summit  Radio,  Inc.  Analysis  of  the 
financial  data  Summit  submitted  reveals 
that  $90,839  will  be  required  to  construct 
the  proposed  station  and  operate  for 
three  months,  itemized  as  follows: 

Equipment  lease  payments $11,564 

Land  and  building 57,000 

Other  construction  costs 11,000 

Operating  costs 1 1 .275 

Total 90,839 

Summit  plans  to  finance  the  station 
with  $5,000  in  existing  capital,  a  $90,000 
bank  loan,  stockholder  loans  and 
subscriptions  amounting  to  $40,000,  and 
advertising  pledges  of  $21,325.  The 
availability  of  the  existing  capital  has 
been  established,  as  has  stockholder 
Crass'  commitment  for  $20,000  capital 
and  loans.  However,  stockholder 
Gayer's  balance  sheet  does  not  show 
sufficient  net  liquid  assets  to  meet  his 
commitments,  and  a  bank  letter  offering 
to  loan  him  the  funds  he  needs  has 
expired.  The  direct  bank  loan  has  also 
not  been  shown  to  be  available,  since 
that  bank's  commitment  letter  has  also 
expired.  Finally,  since  the  advertising 
pledges  submitted  are  merely  non- 
binding  statements  of  intent,  we  cannot 
consider  them  as  assets  of  the  applicant. 
A  limited  financial  issue  will  be 
specified. 

16.  Summit  has  not  fully  met  the 
requirements  of  the  ascertainment 
Primer.  Its  compositional  study  contains 
extensive  information  about  Summit 
County,  but  practically  nothing  about 
the  three  communities  to  be  served.  In 
addition,  leaders  of  the  following  groups 
were  not  interviewed:  business, 
charities,  consumers,  elderly,  minorities, 
professions,  and  women.  A  limited 
ascertainment  issue  will  be  specified. 

17.  Summit  has  applied  for 
authorization  to  serve  three 
communities:  Dillon,  Frisco,  and 
Silverthorne.  Section  73.1120(b)  of  the 
Commission's  Rules  (formerly  Section 
73, 30(b))  requires  that  applicants 
seeking  to  serve  more  than  one 
community  make  a  special  three-part 
showing  as  to  the  public  interest  aspects 
of  their  proposals.'  In  lieu  thereof,  an 


'Section  73.1120(b)  requires  A.M  applicants 
proposing  to  serve  multiple  communities  to  show  (a) 
that  a  satisfactory  main  studio  is  provided  for  each 
communit.v,  (b)  that  the  slalion  can  and  will  provide 
a  sustantial  number  of  local  live  programs  from 
each  community,  and  (c)  that  the  program 


applicant  may  request  a  waiver  of  that 
showing  and  instead  show  that  the 
communities  it  desires  to  serve  clearly 
enjoy  an  "identity  of  interests  for 
programming  and  other  purposes." 
Hymen  Lake,  46  FCC  2d  560  (Rev.  Bd. 
1974).  See  also  Saul  M.  Miller,  4  FCC  2d 
150  (1966).  However,  Summit  has  neither 
made  the  showing  required  by  the  rule 
nor  asked  for  a  waiver.  An  appropriate 
issue  will  therefore  be  specified. 

18.  Dillon  Broadcasting  Company. 
DBC  has  also  failed  to  comply  with  the 
ascertainment  Primer's  requirements.  Its 
compositional  study  does  not  include  a 
breakdown  of  the  racial  and  ethnic 
make-up  of  Dillon,  nor  does  it  describe 
Dillon's  economic  activities.  DBC  also 
failed  to  include  certain  groups  in  its 
survey  of  community  leaders, 
specifically  business,  consumers, 
culture,  and  minorities.  Next,  DBC's 
statement  of  the  methodology  employed 
in  its  general  public  survey  is 
insufficient  to  allow  us  to  determine 
whether  the  required  random  sample 
was  achieved.  In  addition,  the  time 
segments  of  the  applicant's  proposed 
responsive  programs  are  not  stated.  A 
limited  ascertainment  issue  will  be 
specified. 

19.  Other  matters.  Because  two  of  the 
applicants  propose  Dillon  as  their 
principal  community,  while  Summit 
proposes  Dillon-Frisco-Silverthorne,  a 
Section  307(b)  issue  will  be  specified  in 
the  event  it  is  determined  that  Summit 
has  met  its  Section  73.1120(b)  burden  or 
has  shown  that  a  waiver  of  that  rule  is 
warranted.  Further,  since  all  the 
applicants  serve  substantial  areas  in 
common,  a  contingent  comparative  issue 
will  also  be  specified. 

The  Vail  Applications 

20.  Eagle  Radio,  Inc.  Analysis  of  the 
financial  data  Eagle  subm'  'ed  indicates 
that  $108,000  will  be  required  to 
construct  the  proposed  station  and 
operate  for  three  months,  itemized  as 
follows: 


Equipment  down  payment $7,314 

Equipment  payments 6,686 

Building  and  emergency  generator 35,000 

Other  construction  costs „ 41.000 

Operating  costs „ _ 18.000 

Total _ 106,000 


However.  Eagle's  equipment  costs  are 
based  on  a  proposal  for  a  guyed  tower, 
whereas  it  now  proposes  a  self- 
supporting  tower,  which  we  would 
expect  to  cost  more.  Eagle  plans  to 
finance  its  station  with  $1,370  existing 
capital  and  loans  totaling  $125,000  from 


origination  requirements  of  Section  73.1130  would 
place  an  unreasonable  burden  on  the  station  if  it 
were  licensed  to  serve  onlv  one  communitv. 


three  of  its  principals.  In  the  event  these 
three  caimot  meet  their  commitments, 
Eagle  would  rely  on  bank  loans  of 
$100,000  and  $75,000.  Except  for  the 
existing  capital,  though,  none  of  these 
funds  have  been  shown  to  be  available. 
The  three  principals'  balance  sheets  do 
not  show  sufficient  net  liquid  assets  to 
meet  their  obligations.  Further,  the  letter 
concerning  the  $100,000  loan  only 
solicits  a  loan  application;  and  the 
commitment  for  the  $75,000  loan  fails  to 
state  the  security  required  and,  in  any 
event,  has  expired.  A  limited  financial 
issue  will  be  specified. 

21.  Eagle  has  also  failed  to  comply 
with  the  requirements  of  the 
ascertainment  Primer.  First,  its 
compositional  study  does  not  include 
sufficient  data  to  indicate  the  population 
characteristics,  governmental  activities, 
and  public  service  organizations  of  Vail. 
Furthermore,  this  applicant  has  failed  to 
survey  leaders  of  significant  Vail  groups, 
namely  charities.  Hispanics.  labor, 
professions,  and  women.  In  addition,  its 
description  of  its  general  public  survey 
does  not  provide  enough  information  for 
us  to  determine  whether  a  random 
sample  of  the  Vail  population  was 
achieved.  A  limited  ascertainment  issue 
will  be  specified. 

22.  In  response  to  Question  26,  Section 
IV-A  of  FCC  Form  301,  the  applicasnt 
has  indicated  that  on  some  occasions  it 
might  exceed  its  normal  commercial 
ceiling  of  18  minutes  per  hour,  but  has 
not  stated  the  limits  that  would  apply  in 
those  circumstances,  as  the  question 
requires.  An  amendment  is  needed  to 
supply  the  missing  information. 

23.  Section  73.3580  of  the 
Commission's  Rules  requires  applicants 
for  new  stations  who  file  major 
amendments  to  their  applications  [e.g.,  a 
change  in  frequency  ot  a  power 
increase)  to  publish  local  notice  of  the 
amendment  and  to  file  with  the 
Commission  the  statement  described  in 
Section  73.3580(h).  Although  Eagle 
amended  its  application  to  change 
frequency  and  increase  power,  we  have 
no  evidence  it  published  the  required 
notice.  To  remedy  this  deficiency,  the 
applicant  will  be  required  to 
demonstrate  its  compliance  with  the 
rule. 

24.  Mountain  Wireless  Limited.  On 
February  6, 1980  Mountain  tendered  an 
amendment  to  change  its  antenna  site 
and  system.  The  applicant  maintains  the 
amendment  was  necessary  because  the 
availability  of  the  original  site  on  public 
land  was  placed  in  considerable  doubt 
after  the  cut-off  date  for  amendments  as 
a  matter  of  right  (August  27, 1979)  by  its 
confirmation  that  a  site  on  private  land 
was  available.  Eagle  argues  that  good 
cause  has  not  been  shown  for  the  late 
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amendment,  since  Mountain  first  knew 
in  mid-August  1979  that  the  private  site 
might  be  available,  and  since  it  is  not 
certain  that  the  availability  of  the 
private  site  precludes  the  availability  of 

(hp  nnp  nn  nnhlir  lanH. 


27.  Mountain's  amended  technical 
proposal  calls  for  a  self-supporting 
tower,  but  this  applicant  has  also  not 
amended  its  financial  showing  to  reflect 
the  greater  cost  of  this  tower  (which  is, 
in  addition,  much  taller  than  the  tower 


Dwight  and  Diane  Gayer.  $17,500  each, 
and  they  rely  in  part  on  bank  loans  of 
$12,500  each  to  raise  these  funds. 
However,  the  bank's  letters  require 
unspecified  security  for  the  loans,  and 
80  are  not  sufficient  to  establish  that 
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loan.  (Exhibit  5  to  the  application 
indicates  that  Listeners'  Network,  50- 
percent  stockholder,  will  loan  the 
applicant  up  to  $80,000,  but  the  terms  of 
the  loan  and  Network's  capacity  to 
make  it  are  not  shown.)  A  limited 


2.  To  determine  with  respect  to  Alan 
K.  Levin: 

a.  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

b.  Whether,  in  light  of  the  evidence 


d.  Whether  the  programming  the 
applicant  proposes  in  response  to  its 
ascertained  problems  and  needs  is 
scheduled  at  times  when  it  could 
reasonably  be  expected  to  be  effective. 

8.  To  determine  the  areas  and 
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amendment,  since  Mountain  first  knew 
in  mid-August  1979  that  the  private  site 
might  be  available,  and  since  it  is  not 
certain  that  the  availability  of  the 
private  site  precludes  the  availability  of 
the  one  on  public  land. 

25.  The  pleadings  Bled  indicate  that 
Mountain  waited  until  the  availability  of 
the  private  site  was  confirmed  (in 
October  1979)  before  making  inquiries  to 
the  Bureau  of  Land  Management  (in 
November  1979)  about  the  continued 
availability  of  public  land,  and  was 
apparently  advised  that  the  BLM  "could 

.  .  .  insist  that  the  applicant  fully 
explore  the  availability  of  appropriate 
sites  on  private  land  as  a  prerequisite  to 
further  consideration  of  their  request  for 
a  right-of-way  on  public  lands." 
Concluding  that  this  placed  the 
availability  of  public  land  in  doubt. 
Mountain  proceeded  to  prepare  and  file 
the  subject  amendment.  Applicant's 
characterization  of  events  does  not  raise 
any  question  of  misrepresentation,  and 
its  course  of  action  and  conclusion 
about  the  availability  of  the  originally 
proposed  site  do  not  appear 
unreasonable.  We  therefore  believe 
good  cause  has  been  shown  for  the  late 
specification  of  a  new  site. 
Consequently,  the  amended  site  will  be 
considered  for  both  basic  qualification 
and  comparative  purposes. 

26.  However,  when  Mountain 
speciHed  the  new  site,  it  also  specified  a 
taller,  more  efficient  antenna  tower, 
thereby  improving  its  coverage  and 
overcoming  an  earlier  apparent 
disadvantage  in  comparison  with 
Eagle's  coverage.  Since  the  applicant 
has  not  shown  good  cause  for 
voluntarily  amending  this  aspect  of  its 
proposal  after  the  deadline  for 
amendments  as  a  matter  of  right,  the 
increased  radiation  efficiency  will  not 
be  taken  into  account  for  comparative 
purposes.*  (However,  should  any 
question  of  Mountain's  basic  technical 
qualifications  arise,  the  entire  amended 
proposal  will  be  considered  for  the 
purpose  of  such  question.)  Since  it 
appears  that  for  comparative  purposes 
there  would  be  a  significant  difference 
in  the  areas  and  populations  which 
would  receive  primary  service,  those 
areas  and  populations  and  the 
availability  of  other  primary  aural 
services  in  such  areas  will  be 
considered  under  the  standard 
comparative  issue  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  either  of  *he 
applicants. 


'In  response  to  Eagle's  motion  to  strike  its 
amendment.  Mountain  agreed  to  waive  any 
comparative  advantage  attributable  to  the  site 
change. 


27.  Mountain's  amended  technical 
proposal  calls  for  a  self-supporting 
tower,  but  this  applicant  has  also  not 
amended  its  financial  showing  to  reflect 
the  greater  cost  of  this  tower  (which  is, 
in  addition,  much  taller  than  the  tower 
formerly  proposed).  However, 
Mountain's  financial  data  shows  a 
substantial  cushion,  which  should  easily 
absorb  the  increase.  Consequently, 
while  an  appropriate  amendment  is 
required,  a  financial  issue  is  not 
indicated. 

28.  As  does  Eagle's,  Mountain's 
composition  study  fails  to  describe  the 
population  characteristics,  governmental 
activities,  or  public  service 
organizations  of  Vail.  Further,  it  does 
not  appear  the  applicant  interviewed 
leaders  of  the  following  groups  in  Vail: 
charities,  civic,  elderly,  Hispanic,  labor, 
professions,  and  women.  Mountain  also 
has  not  specified  the  anticipated  time 
segments  for  the  presentation  of  its 
programming  in  response  to  ascertained 
problems.  A  limited  ascertainment  issue 
will  be  specified. 

The  Fraser  and  Golden  Applications 

29.  Grand  Radio,  Inc.  As  amended  on 
April  21, 1980,  Grand's  daytime  proposal 
apparently  involves  a  small  amount  of 
mutual  0.5  mV/m  contour  overlap  with 
first-adjacent-channel  station  KFBC, 
Cheyenne,  Wyoming,  in  violation  of 
Sections  73.24(b)  and  73.37(a)  of  the 
Commission's  Rules.  Rather  than  wait 
for  a  corrective  pre-designation 
amendment,  as  we  would  normally  do, 
we  will  give  Grand  an  opportunity  to 
correct  this  minor  deficiency  by  a  post- 
designation  amendment,  in  order  not  to 
delay  commencement  of  the  hearing. 

30.  Analysis  of  the  financial  portion  of 
Grand's  application  indicates  that 
$88,172  will  be  required  to  construct  the 
proposed  facility  and  operate  for  three 
months,  itemized  as  follows: 


Equipment  down  payment $9,295 

Equipment  payments 7,877 

Building 29,500 

Other  construction  costs ., 23,200 

Operating  costs 18,300 

Total 88,172 


The  applicant  proposes  to  finance  this 
with  $10,000  existing  capital,  $10,000 
new  capital,  a  $75,000  bank  loan,  and 
$25,000  in  stockholder  loans.  However, 
none  of  these  sources  has  been  shown 
to  be  available  in  the  amount  indicated. 
Applicant's  balance  sheet  shows  current 
assets  of  $10,000,  but  they  include  $8,697 
in  application  expenses  apparently  not 
listed  as  projected  costs,  leaving  only 
$1,303  of  existing  capital  available.  The 
new  capital  and  stockholder  loans  are  to 
be  contributed  equally  by'principals 


Dwight  and  Diane  Gayer,  $17,500  each, 
and  they  rely  in  part  on  bank  loans  of 
$12,500  each  to  raise  these  funds. 
However,  the  bank's  letters  require 
unspecified  security  for  the  loans,  and 
so  are  not  sufficient  to  establish  that 
these  loans  are  available.  Further, 
Dwight's  balance  sheet  shows  only 
$8,300  net  liquid  assets,  and  Diane's 
shows  none.  Therefore,  they  have  not 
shown  the  capacity  to  invest  the  $35,000 
claimed.  Finally,  with  respect  to  the 
$75,000  bank  loan  directly  to  the 
applicant,  the  bank's  commitment  letter 
requires  its  loan  to  be  secured  by 
marketable  stocks,  but  the  Gayers' 
ability  to  satisfy  this  condition  has  not 
been  shown.  A  limited  financial  issue 
will  be  specified. 

31.  Grand's  ascertainment  does  not 
comply  fully  with  the  requirements  of 
the  Primer.  Despite  a  lengthy 
compositional  study,  there  is  little 
information  about  Fraser.  the  proposed 
community  of  license.  For  example, 
there  is  no  indication  of  the  community's 
racial,  ethnic,  or  minority  composition, 
its  governmental  activities,  or  its  public 
service  organizations.  We  are  therefore 
unable  to  assess  the  significance  of 
applicant's  failure  to  ascertain  minority 
leaders.  A  limited  ascertainment  issue 
will  be  specified. 

32.  Grand  also  failed  to  answer 
Question  26  of  Section  IV-A  of  its 
application,  regarding  its  proposed 
commercial  limits.  A  correcting 
amendment  must  be  filed. 

33.  Jefferson  Wireless  Company. 
Jefferson's  nighttime  interference-free 
contour  (19.3  mV/m)  would  not  serve  a 
small  (0.3-squara  km)  area  of  Golden. 
However,  the  unserved  area  is  only 
about  1.5  percent  of  the  total  area  of  the 
city,  and  is  described  by  the  applicant 
as  unpopulated.  The  proposal  therefore 
substantially  complies  with  the 
principal-city  coverage  requirements  of 
Section  73.24(j)  of  our  Rules.  See,  e.g., 
San  Francisco  Wireless  Talking 
Machine  Co..  Inc.,  FCC  80-260,  Mimeo 
No.  27330,  47  RR  2d  889  (1980). 

34.  Jefferson's  application  projects 
that  $96,500  will  be  required  to  construct 
its  proposed  station  and  operate  for 
three  months,  itemized  as  follows: 


Equipment $55,000 

\jB.m  lease I.CKX) 

Ottier  construction  costs 13.500 

Operation  costs 27,000 

Total 96.500 


The  applicant  relies  on  $300  existing 
capital  and  a  $140,000  bank  loan  for 
funds,  but  none  of  it  has  been  shown  to 
be  available.  Jefferson's  balance  sheet  is 
undated,  and  its  banks  loan  commitment 
letter  does  not  set  out  the  terms  of  the 


85518 


Federal  Register  /  Vol.  45,  No.  250  /  Monday,  December  29.  1980  /  Notices 


14.  To  determine  which  of  the  Vail 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

15.  To  determine  with  respect  to 
Grand  Radio,  Inc. 


_  TM ... 


,_j  „.,„;l>.l^:i:». 


foregoing  issues,  which  of  the 
applications,  if  any,  should  be  granted. 

39.  It  is  further  ordered.  That  Eagle 
Radio,  Inc..  Mountain  Wireless  Limited, 
and  Grand  Radio,  Inc.  shall  file  the 


[FCC  80-583;  Transmittal  Nos.  7566  and 
892;  i-T-C-3005;  CC  Docket  No.  80-639] 

Western  Union  Telegraph  Co.  and  TRT 
Telecommunications  Corp.; 
■Memorandum  Opinion  and  Order 
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loan.  (Exhibit  5  to  the  application 
indicates  that  Listeners'  Network,  50- 
percent  stockholder,  will  loan  the 
applicant  up  to  $80,000,  but  the  terms  of 
the  loan  and  Network's  capacity  to 
make  it  are  not  shown.)  A  limited 
financial  issue  will  be  specified. 

35.  Jefferson  has  also  failed  to  comply 
with  the  requirement  of  the 
ascertainment  Primer.  Its  compositional 
study  does  not  describe  the  economic 
activities  of  Golden.  And  while  the 
study  indicates  there  is  a  small  minority 
population  in  Golden,  there  is  no 
discussion  of  whether  minorities  are  a 
significant  population  group,  and 
Jefferson  apparently  interviewed  no 
leaders  of  local  minorities.  In  addition, 
we  cannot  determine  whether  the 
applicant  interviewed  leaders  of 
outlying  cornmunities  its  proposed 
station  would  serve.  Further,  Jefferson 
failed  to  list  all  the  problems  reported  in 
i<s  leader  interviews,  and  did  not 
describe  its  responsive  programming  as 
fully  as  required  by  the  Primer.  A 
limited  ascertainment  issue  will  be 
specified. 

36.  Other  matters.  These  two 
proposals,  although  for  different 
communities,  would  serve  substantial 
areas  in  common.  Consequently,  in 
addition  to  determining  pursuant  to 
Section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which  of  the 
proposals  would  better  provide  a  fair, 
efficient,  and  equitable  distribution  of 
radio  service,  a  contingent  comparative 
issue  will  also  be  specified. 

Conclusion  and  Orders 

37.  Except  as  indicated  by  the  issues 
specified  below,  all  seven  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  each  of  the 
proposals  is  mutually  exclusive  with  one 
or  two  of  the  others,  and  since  questions 
relating  to  the  Gayers  are  common  to  all 
three  mutuality  exclusive  combinations, 
they  all  must  be  designated  for  hearing 
in  a  consolidated  proceeding. 

38.  Accordingly,  it  is  ordered,  That 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  whether  grant  of  the 
application  of  Summit  Radio,  Inc.,  Eagle 
Radio,  Inc.,  or  Grand  Radio,  Inc.,  or  any 
combination  thereof,  would  violate 
Section  73.35(a)  of  the  Commission's 
Rules  with  respect  to  multiple 
ownership  or  control  of  broadcast 
stations  or  Section  73.35(b)  of  the 
Commission's  Rules  with  respect  to 
regional  concentration  of  control. 


2.  To  determine  with  respect  to  Alan 
K.  Levin: 

a.  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

b.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

3.  To  determine  with  respect  to  the 
efforts  of  Alan  K.  Levin  to  ascertain  the 
needs  of  this  proposed  service  area: 

a.  Whether  the  applicant  adequately 
determined  the  racial,  ethnic,  or 
minority  composition;  govermental 
activities;  and  public  service 
organizations  of  Dillion; 

b.  Whether  the  applicant  interviewed 
leaders  of  charities,  elderly,  minorities, 
professions,  women,  and  youth  in  Dillon; 

c.  Whether  the  applicant  interviewed 
a  sufficient  number  of  members  of  the 
Dillon  general  public  to  assure  a 
generally  random  sample;  and 

d.  Whether  the  applicant's 
programming  proposal  reflects  an 
evaluation  of  his  ascertained  problems 
and  needs. 

4.  To  determine  with  respect  to 
Summit  Radio,  Inc.: 

a.  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

b.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

5.  To  determine  with  respect  to  the 
efforts  of  Summit  Radio,  Inc.  to 
ascertain  the  needs  of  its  proposed 
service  area: 

A.  Whether  the  applicant  adequately 
determined  the  composition  of  Dillon, 
Frisco,  and  Silverthorne;  and 

b.  Whether  the  applicant  interviewed 
leaders  of  business,  charities, 
consumers,  elderly,  monorities, 
professions,  and  women  in  the 
communities  it  proposes  to  serve. 

6.  To  determine  whether  the  proposal 
of  SumnAt  Radio,  Inc.  to  serve  three 
communities  is  in  compliance  with 
Section  73.1120  of  the  Commission's 
Rules,  and  if  not  whether  circumstances 
exist  which  warrant  a  waiver  of  that 
Section. 

7.  To  determine  with  respect  to  the 
efforts  of  Dillon  Broadcasting  Company 
to  ascertain  the  needs  of  its  proposed 
service  area: 

a.  Whether  the  applicant  adequately 
determined  the  racial,  ethnic,  or 
minority  composition,  and  the  economic 
activities  of  Dillon; 

b.  Whether  the  apphcant  interviewed 
leaders  of  business,  consumers,  culture, 
and  minorities  in  Dillon; 

c.  Whether  the  applicant's  interviews 
with  members  of  the  Dillon  general 
public  assured  a  generally  random 
sample;  and 


d.  Whether  the  programming  the 
applicant  proposes  in  response  to  its 
ascertained  problems  and  needs  is 
scheduled  at  times  when  it  could 
reasonably  be  expected  to  be  effective. 

8.  To  determine  the  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
of  Alan  K.  Levin,  Summit  Radio.  Inc.. 
and  Dillon  Broadcasting  Company,  and 
the  availability  of  other  primary  service 
to  such  areas  and  populations. 

9.  To  determine,  in  light  of  Section 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  whether  the  Dillon- 
Frisco-Silverthorne  proposal  or  one  of 
the  Dillon  proposals  would  better 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service. 

10.  To  determine,  in  the  event  it  be 
concluded  that  a  choice  among  the 
Dillon  and  Dillon-Frisco  Silverthorne 
applications  should  not  be  based  solely 
on  considerations  relating  to  Section 
307(b),  which  of  the  proposals  would  on 
a  comparative  basis  best  serve  the 
public  interest. 

11.  To  determine  with  respect  to  Eagle 
Radio,  Inc.: 

a.  Wether  the  amount  if  proposes  for 
its  antenna  tower  is  sufficient  to  meet 
that  purpose; 

b.  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

c.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  and  (b)  above, 
the  applicant  is  financially  qualified. 

12.  To  determine  with  respect  to  the 
efforts  of  Eagle  Radio,  Inc.  to  ascertain 
the  needs  of  its  proposed  service  area: 

a.  Whether  the  applicant  adequately 
determined  the  population 
characteristics,  governmental  activities, 
and  public  service  organizations  of  Vail; 

b.  Whether  the  applicant  interviewed 
leaders  of  charities,  Hispanics,  labor, 
professions,  and  women  in  Vail;  and 

c.  Whether  the  applicant's  interviews 
with  members  of  the  Vail  general  public 
assured  a  generally  random  sample. 

13.  To  determine  with  respect  to  the 
efforts  of  Mountain  Wireless  Limited  to 
ascertain  the  needs  of  its  proposed 
service  area: 

a.  Whether  the  applicant  adequately 
determined  the  population 
characteristics,  governmental  activities, 
and  public  service  organizations  of  Vail; 

b.  Whether  the  applicant  interviewed 
leaders  of  charities,  civic  groups, 
elderly,  Hispanics,  labor,  professions, 
and  women  in  Vail;  and 

c.  Whether  the  programming  the 
applicant  proposes  in  response  to  its 
ascertained  problems  and  needs  is 
scheduled  at  times  when  it  could 
reasonably  be  expected  to  be  effective. 
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WUITS  service.  Specifically,  this  order 
implements  the  Court's  decision  with 
respect  to  the  suspended  WUITS 
service,*  development  of  a  distribution 
formula  for  international  telex  traffic, 
and  TRT's  international  telex  service 


IRCs  is  according  to  a  formula  approved 
by  the  FCC.  Until  now  the  Commission 
has  never  expressly  approved  a  telex 
distribution  formula,  because  it  was  felt 
that  the  statutory  purpose  of  Section 
222(e)  was  served  by  the  longstanding 


a  formula  and  that  the  FCC  has  treated 
routed  and  unrouted  traffic  differently 
under  Section  222(e).  (Slip  Opinion  at 
5187).  In  fact,  the  Commission  always 
has  respected  specific  customer  routing 
in  accepting  or  prescribing  formulas.' 
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14.  To  determine  which  of  the  Vail 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

15.  To  determine  with  respect  to 
Grand  Radio,  Inc.: 

a.  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

b.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a]  above,  the 
apphcant  is  financially  qualified. 

16.  To  determine  with  respect  to  the 
efforts  of  Grand  Radio,  Inc.  to  ascertain 
the  needs  of  its  proposed  service  area: 

a.  Whether  the  applicant  adequately 
determined  the  composition  of  Fraser; 
and 

b.  Whether  the  applicant  interviewed 
minority  leaders  in  Fraser. 

17.  To  determine  with  respect  to 
Jefferson  Wireless  Limited: 

a.  The  source  and  availability  of 
sufficient  funds  to  meet  anticipated 
costs;  and 

b.  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

18.  To  determine  with  respect  to  the 
efforts  of  Jefferson  Wireless  Limited  to 
ascertain  the  needs  of  its  proposed 
service  area: 

a.  Whether  the  applicant  adequately 
determined  the  racial,  ethnic,  or 
minority  composition,  and  the  economic 
activities  of  Golden; 

b.  Whether  the  applicant  interviewed 
minority  leaders  in  Golden; 

c.  Whether  the  applicant  adequately 
ascertained  community  problems 
outside  of  Golden; 

d.  Whether  the  applicant  listed  all 
ascertained  community  problems;  and 

e.  Whether  the  applicant's 
programming  proposal  reflects  an 
evaluation  of  its  ascertained  problems 
and  needs. 

19.  To  determine  the  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
of  Grand  Radio,  Inc.  and  Jefferson 
Wireless  Limited,  and  the  availability  of 
other  primary  service  to  such  areas  and 
populations. 

20.  To  determine,  in  light  of  Section 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  whether  the  Fraser  or 
the  Golder  proposal  would  better 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service. 

21.  To  determine,  in  the  event  it  be 
concluded  that  a  choice  between  the 
Fraser  and  Golden  applications  should 
not  be  based  solely  on  considerations 
relating  to  Section  307(b),  which  of  the 
proposals  would  on  a  comparative  basis 
better  serve  the  public  interest. 

22.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 


foregoing  issues,  which  of  the 
applications,  if  any,  should  be  granted. 

39.  It  is  further  ordered.  That  Eagle 
Radio,  Inc.,  Mountain  Wireless  Limited, 
and  Grand  Radio,  Inc.  shall  file  the 
amendments  specified  in  paragraphs  22, 
27,  29,  and  32  above,  within  30  days 
after  this  Order  is  published  in  the 
Federal  Register. 

40.  It  is  further  ordered,  That  Alan  K. 
Levin  and  Eagle  Radio,  Inc.  shall  publish 
local  notice  of  their  application  and 
amendment,  respectively  (if  they  have 
not  already  done  so),  and  shall  file 
statements  of  publication  with  the 
presiding  Administrative  Law  Judge 
within  40  days  after  this  Order  is 
published  in  the  Federal  Register. 

41.  It  is  further  ordered.  That  the 
petition  to  dismiss  Alan  K.  Levin  filed 
against  the  application  of  Summit  Radio, 
Inc.  IS  GRANTED  to  the  extent 
indicated  herein,  and  IS  DENIED  in  all 
other  respect. 

42.  It  is  further  ordered,  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  Section  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  file  with  the  Commission  in 
triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

43.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  Section 
73.3594  of  the  Commission's  Rules,  give 
notice  of  the  hearing  (either  individually 
or,  where  consistent  with  the  Rules, 
jointly)  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
Section  73.3594(g)  of  the  Rules. 
Inasmuch  as  this  proceeding  involves 
three  mutually  exclusive  combinations, 
for  each  of  which  most  of  the  issues 
relating  to  the  other  two  are  irrelevant, 
applicants  Levin,  Summit,  and  DBC  need 
not  publish  issues  11  through  21, 
applicants  Eagle  and  Mountain  need  not 
publish  issues  2  through  10  and  15 
through  21,  and  applicants  Grand  and 
Jefferson  need  not  publish  issues  2 
through  14. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 
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[FCC  80-583;  Transmittal  Nos.  7566  and 
892;  i-T-C-3005;  CC  Docket  No.  80-639] 

Western  Union  Telegraph  Co.  and  TRT 
Telecommunications  Corp.; 
■Memorandum  Opinion  and  Order 

Adopted:  October  9, 1980. 

Released:  October  29, 1980. 

In  the  matter  of  the  Western  Union 
Telegraph  Company  (Transmittal  No. 
7566),  Tariff  F.C.C.  No.  272,  Overseas 
Telex  Routing  Service  (OTRS);  and 
Application  for  authority  to  operate 
facilities  to  provide  telex  service  to 
overseas  points  (I-T-C-3005),  and  TRT 
Telecommunications  Corporation 
(Transmittal  No.  892),  Tariff  F.C.C.  No. 
72,  Express  International  Telex  Service 
(EITS),  and  Development  of  formula  for 
distribution  of  international  telex  traffic 
(CC  Dkt.  No.  80-639). 

By  the  Commission: 

1.  On  August  25. 1980  the  U.S.  Court  of^ 
Appeals  for  the  Second  Circuit  vacated 
and  set  aside  this  Commission's  Order  ' 
allowing  Western  Union  Telegraph 
Company  to  continue  providing 
overseas  worldwide  telex  service  in 
conjunction  with  Canadian  and  Mexican 
carriers  (CNCP  and  Telecomex, 
respectively)  and  TRT 
Telecommunications  Corporation 
(TRT).' The  Court  determined  that  the 
service,  variously  known  as  Western 
Union  International  Telex  Service 
(WUITS),  Low  Cost  Routing  (LCR),  or 
Overseas  Telex  Routing  Service  (OTRS), 
violates  Section  222  of  the 
Communications  Act,  47  U.S.C.  §  222. 
The  Court  directed  the  Commission  on 
remand  to  order  Western  Union  to 
terminate  overseas  service  via  CNCP  or 
Telecomex  and  to  cease  any  other 
international  telegraph  operations  as 
well.  In  its  subsequent  order,  released 
September  12, 1980,  the  Court  further 
prescribed  that  "any  effort  by  Western 
Union  to  continue  its  WUITS  or  LCR 
service  by  via  TRT  alone  [rather  than 
including  other  International  Record 
Carriers  (IRCs)  pursuant  to  a 
Commission-approved  traffic 
distribution  formula]  is  clearly 
prohibited  by  Section  222." ' 

2.  Consistent  with  those  judicial 
pronouncements,  this  order  solicits 
comment  on  development  of  a 
Commission-approved  Telex 
distribution  formula,  and  effectuates  the 
Court's  mandate  to  terminate  the 


WUITS  service.  Specifically,  this  order 
implements  the  Court's  decision  with 
respect  to  the  suspended  WUITS 
service,*  development  of  a  distribution 
formula  for  international  telex  traffic, 
and  TRT's  international  telex  service 
currently  offered  in  close  cooperation 
with  Western  Union  (Express 
International  Telex  Service  or  EITS). 
The  latter  service  was  not  directly 
addressed  by  the  court  but  its  decision 
clearly  affects  an  international  telex 
offering  pursuant  to  contract  between 
TRT  and  Western  Union. 

WUITS  Tariff  Matters 

3.  In  accordance  with  the  Court's 
holding  that  Western  Union's  WUITS 
service.  Tariff  FCC  No.  272,  violates 
Section  222  of  the  Communications  Act, 
47  U.S.C.  §  222,  we  order  Western  Union 
to  file  revisions  terminating  that  service 
immediately.  Applications  for  review  of 
the  Bureau  Chiefs  order  denying 
petitions  to  reject  that  tariff /ll^es/er/? 
Union  Transmittal  No.  7566:  Overseas 
Telex  Routing  Service  (OTRS),  FCC 
Mimeo  32458,  released  June  9, 1980),  will 
be  dismissed  as  moot.^ 

4.  On  September  11, 1980.  Western 
Union  applied  for  authority  under  §  214 
of  the  Act.  47  U.S.C.  §  214,  to 
discontinue  use  of  Canadian  and 
Mexican  overseas  telex  routings.  As  the 
Court  held  Western  Union's  provision  of 
OTRS  service  is  illegal  under  Section 
222  of  the  Act,  no  purpose  would  be 
served  by  a  separate  evaluation  of  its 
discontinuance  pursuant  to  Section  214. 
The  application  filed  September  11  by 
Western  Union  will  be  returned  under 
separate  cover. 

5.  In  addition,  because  the  Court's 
interpretation  of  §  222  proscribes  any 
offering  of  direct  international  service 
by  Western  Union,  that  carrier's 
application  for  authority  to  extend  direct 
telex  service  to  overseas  points.  File  No. 
I-T-C-3005,  is  beyond  the  Commission's 
jurisdiction.  That  application,  too,  will 
be  dismissed. 

Formula  for  Telex  Traffic  Distribution 

6.  The  Court's  September  12  decision 
also  prohibits  Western  Union  from 
providing  the  domestic  portion  of 
overseas  service  in  connection  with  a 
single  international  carrier,  and  requires 
that  the  distribution  of  traffic  among  the 


'  Western  Union  Telegraph  Co..  New  Telex 
Service  Arrangements  via  Mexico  and  Canada,  75 
FCC  2d  461  (1980). 

'  ITT  World  Communications.  Inc.  el  al  v  FCC, 
Nos.  79-4220.  80-4003,  and  80-4016,  decided  August 
25, 1980;  on  motion  for  an  order  adjudging  Western 
Union  to  be  in  contempt,  decided  September  12, 
1980. 

'  September  12  slip  decision,  at  5547. 


'V^estern  Union  suspended  its  WUITS  offering 
on  September  12  in  compliance  with  the  Court's 
order  released  that  dale. 

^On  September  11  Western  Union  applied  for 
special  permission  to  revise  the  OTRS  tariff  on  less 
than  one  day's  notice.  The  proposed  revision  would 
have  continued  OTRS  service  on  a  restricted  basis, 
using  only  TRT  for  the  international  transmission 
segment.  In  light  of  the  Court's  instructions  and  our 
actions  herein,  that  application  is  dismissed  as 
moot. 


IRCs  is  according  to  a  formula  approved 
by  the  FCC.  Until  now  the  Commission 
has  never  expressly  approved  a  telex 
distribution  formula,  because  it  was  felt 
that  the  statutory  purpose  of  Section 
222(e)  was  served  by  the  longstanding 
practice  of  allowing  individual 
consumers  to  make  routine  decisions 
free  of  pressures  to  favor  any  one  IRC. 
We  undertake  in  this  order  to  develop  a 
formula  for  the  distribution  of 
international  telex  traffic  by  Western 
Union,  consonant  with  the  Court's 
instructions.* 

7.  It  is  our  understanding  that  most 
international  telex  traffic  is  transmitted 
by  an  IRC  of  the  customer's  explicit 
selection.  In  such  circumstances 
Western  Union  neither  directly  offers 
the  international  telex  service  nor 
exercises  any  influence  over  the 
customer's  routing  of  such  traffic  to 
particular  IRCs.  In  effect,  the 
distribution  to  IRCs  of  substantially  all 
overseas  telex  traffic  has  for  some  time 
been  accomplished  by  individual 
subscribers'  routing  decisions.  The 
domestic  carrier's  distribution  leverage, 
which  Congress  originally  constrained 
by  the  formula  requirement  of  Section 
222(e),  has  effectively  been  supplanted 
in  the  telex  area  by  technology  and  use 
patterns  which  require  individual 
customers  to  specify  an  IRC  at  their 
terminals. 

8.  Only  a  very  small  residuum  (much 
less  than  one  per  cent)  of  all 
international  telex  traffic  is  unrouted — 
i.e.,  submitted  to  Western  Union  for  that 
carrier's  selection  of  an  IRC  to  complete 
the  transmission.  When  Western  Union 
receives  such  traffic  for  routing,  our 
understanding  is  that  it  forwards  each 
message  on  a  strictly  rotational  basis 
pursuant  to  agreements  with  the  several 
IRCs.  An  example  of  such  unrouted 
traffic  is  the  occasional  distribution  of 
an  identical  message  to  many  different 
addresses,  where  the  customer  has  not 
provided  routing  instruction  for  the  few 
addresses  involving  international  telex 
service.  In  such  circumstances 
individual  messages  would  be  sent  by 
different  IRCs  on  a  rotational  basis. 

9.  In  approaching  the  determination  of 
a  distributional  formula  pursuant  to 

§  222(e),  the  Commission  has  taken  into 
account  the  Court's  statement  in  its 
August  25  decision  (slip  opinion,  supra 
n.2,  at  5187)  that  "nothing  in  the  Act 
exempts  routed  traffic  from  the 
requirements  of  Section  222(e)(1)."  The 
Court  went  on  to  point  out  that  routing 
may  be  taken  into  account  in  "shaping" 


a  formula  and  that  the  FCC  has  treated 
routed  and  unrouted  traffic  differently 
under  Section  222(e).  (Slip  Opinion  at 
5187).  In  fact,  the  Commission  always 
has  respected  specific  customer  routing 
in  accepting  or  prescribing  formulas.' 
While  we  have  taken  routed  traffic 
volues  into  account  in  "shaping"  our 
formulas,  we  have  never  used  a  formula 
to  override  the  customer's  choice  of  a 
route.  In  the  case  of  Telex  service, 
virtually  all  traffic  is  routed  by  the 
customer  and  not  by  Western  Union. 
Thus,  we  have  had  no  occasion  to 
require  a  formula  for  the  distribution  of 
unrouted  traffic.  And,  now  that  we  have 
required  Western  Union  to  terminate  its 
WUITS  offering,  there  is  no  pressing 
need  to  impose  an  interim  formula 
pending  the  further  proceedings  that  we 
initiate  in  this  order  looking  toward  a 
Telex  formula. 

10.  Pending  final  determination  of  a 
Telex  formula  pursuant  to  Section  222(e) 
of  the  Communications  Act,  47  U.S.C. 
§  222(e),  we  intend  to  permit  Western 
Union  to  continue  distributing  Telex 
traffic  as  it  has  in  the  past.  Neither 
carriers  nor  customers  have  complained 
of  this  operation.  Affected  carriers  are 
therefore  authorized  to  continue  present 
practices  for  distribution  of  routed  and 
unrouted  international  Telex  traffic  on 
an  interim  basis,  while  we  solicit 
comments  to  determine  whether  public 
interest  factors  warrant  any  variation  in 
the  present  de  facto  allocational 
mechanism.*  We  will  approve  or 
prescribe  a  Telex  formula  pursuant  to 
Section  222(e)  on  the  basis  of  our 
evaluation  of  the  comments  we  receive. 
The  interested  carrier  parties  may 
present  for  our  consideration  a 
negotiated  arrangement, 'including  an 
arrangement  that  is  similar  to  the  de 
facto  one  that  has  governed  Telex 
distribution. 


'We  do  not  interpret  the  court's  mandate  to 
require  the  interim  cessation  of  all  international 
telex  transmission  in  which  Western  Union 
performs  the  domestic  landllne  haul  function. 


■  See  Merger  of  Western  Union  and  Postal 
Telegraph  (Separate  Report  on  Formulas).  10  FCC 
184  191  (1943):  IRCs  Scope  of  Operations.  67  FCC 
2d  877.  879.  off'd  sub  nom.  RCA  Global  Comm..  Inc. 
V.  FCC.  574  F.2d  724.  729  (2d  Cir.  1978).  See  also 
Western  Union  Tel.  Co.  v.  FCC.  217  F.  2d  579.  581 
(2d  Cir.  1954). 

"In  mitially  adopting  an  international  telegraph 
formula  after  the  1943  merger  of  Western  Union  and 
Postal  Telegraph,  the  Commission  referred  to  varied 
public  interest  factors,  including  but  not  limited  to: 
(i|  equities  between  the  various  carriers,  (ii)  the 
public's  interest  in  maintaining  the  strength  and 
service  of  all  carriers  in  a  position  to  render 
efficient  service,  (iii)  development  of  new 
technology,  (iv)  revenue  shares  accruing  to  the 
United  States  under  various  types  of  operation,  (v) 
problems  of  duplication  of  facilities,  and  (vi)  the 
ability  of  carriers  to  obtain  in-bound  and  out-bound 
traffic. 

Merger  of  Wi  stern  Union  and  Postal  Telegraph, 
supra.  10  FC     184, 

'See  47  use.  §222(e|(11. 
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TRT's  Express  International  Telex 
Service  (EITS) 

11.  Also  pending  before  the 
Commission  are  applications  for  review 
of  the  Common  Carrier  Bureau  Chiefs 
order  in  TRT  Tariff  FCC  No.  72:  Express 


Communications  Act,  47  U.S.C.  §  214,  to 
partially  terminate  its  OTRS  service  is 
returned.    . 

14.  It  is  further  ordered  that  Western 
Union's  application  for  authorization  of 
direct  overseas  telex  service.  File  No.  I- 


System.  Washington.  D.C.  20551  to  be 
received  no  later  than  January  16. 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing. 
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Company  Act  (12  U.S.C.  1843(c)(8))  and 
section  225.4(b)(1)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(1)),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  de  novo),  directly  or 
indirectlv.  solelv  in  the  artivitie.ti 


as  required;  making  or  acquiring  loans 
and  other  extensions  of  credit,  secured 
or  unsecured,  for  consumer  and  other 
purposes;  and  the  extension  of  loans  to 
dealers  for  the  financing  of  inventory 
(floor  planning)  and  working  capital 
niirnn.Sfi.s.  Crfiriit  relaffifl  lifp.  ar.riHpnf. 


Lexington,  Lexington,  Virginia; 
Shenandoah  Valley  National  Bank, 
Winchester,  Virginia,  and  Valley 
Fidelity  Bank  and  Trust  Company, 
Knoxville,  Tennessee.  The  factors  that 
are  considered  in  acting  on  the 
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TRT's  Express  International  Telex 
Service  (EITS) 

11.  Also  pending  before  the 
Commission  are  applications  for  review 
of  the  Common  Carrier  Bureau  Chiefs 
order  in  TRT  Tariff  FCC  No.  72:  Express 
International  Telex  Service  (EITS), 
released  May  8, 1980.  The  Bureau 
Chiefs  order  denied  petitions  to  reject 
the  TRT  tariff  and  allowed  it  to  become 
effective.  This  service  arises  from  a 
contract  between  Western  Union  and 
TRT  under  which  TRT  offers  through 
international  service,  using  dometic 
private  line  facilities  belonging  to 
Western  Union  for  the  landline  haul. 
Though  offered  by  TRT,  EITS 
nevertheless  may  run  afoul  of  the 
Court's  decision  in  the  Telecomex  case 
because  of  the  special  relationship 
between  the  dominant  domestic  telex 
carrier  and  a  single  IRC.  In  particular, 
EITS  may  have  the  same  difficulties 
with  respect  to  the  formula  that  required 
the  termination  of  WUITS  as  offered 
through  TRT.  We  are  requesting 
comments  from  Western  Union  and  the 
IRCs  with  respect  to  EITS,  to  be  filed 
within  10  days  and  replies  10  days  later. 
These  comments  will  be  considered  in 
the  context  of  petitions  for  agency 
review  of  the  Bureau  Chiefs  order 
allowing  EITS  to  become  effective.  After 
receipt  of  comments,  we  intend  to  act  as 
soon  as  possible  on  the  applications  for 
review  of  the  EITS  decision,  fully 
considering  the  Court's  decision  in  the 
Telecomex  case. 

Ordering  Clauses 

12.  Accordingly,  it  is  ordered: 

(i)  that  Western  Union  Telegraph 
Company  shall  immediately  cease  and 
desist  from  providing  its  LCR,  WUITS  or 
similar  service  via  CNCP,  Telecomex,  or 
any  carriers  other  than  IRS; 

(ii)  that  Western  Union  shall 
immediately  cease  the  conduct  of  any 
international  telegraphic  operations;  and 

(iii)  that  Western  Union  shall  not  offer 
telex  or  TWX  traffic  via  TRT  or  other 
IRCs  to  points  outside  the  continental 
United  States,  except  as  approved  by 
the  Commission  and  according  to  a 
Commission-approved  formula  for  the 
distribution  of  such  traffic. 

13.  It  is  further  ordered: 

(i)  that.  Western  Union's  Telegraph 
Company  shall  withdraw  its  Tariff  FCC 
No.  272,  Overseas  Telex  Routing 
Service, 

(ii)  that  Western  Union's  September 
11, 1980  application  No.  1787  for  special 
permission  to  revise  provisions  of  the 
OTRS  service  IS  DENIED;  and 

(iii)  that  Western  Union's  application 
filed  September  11, 1980  for  authority 
under  Section  214  of  the 


Communications  Act,  47  U.S.C.  §  214,  to 
partially  terminate  its  OTRS  service  is 
returned.    . 

14.  It  is  further  ordered  that  Western 
Union's  application  for  authorization  of 
direct  overseas  telex  service,  File  No.  I- 
T-C-3005,  is  dismissed. 

15.  It  is  further  ordered  that  Western 
Union  and  the  International  Record 
Carriers  currently  receiving  traffic  from 
Western  Union  landhaul  facilities  shall 
jointly  submit  a  proposed  formula  for 
distribution  of  all  international  telex 
traffic  within  30  days  of  the  release  of 
this  order,  together  with  any  comments 
necessary  to  explain  and  justify  the 
proposed  formula  in  terms  of  the 
standards  set  forth  in  Section  222(e).  If 
the  interested  carriers  cannot  agree 
upon  a  proposed  formula,  they  shall 
submit  their  individual  proposals  along 
with  commens  explaining  and  justifying 
those  proposals  within  the  same  time 
limits.  Any  responses  must  be  filed 
within  15  days  after  the  opening 
proposals  and  comments. 

16.  It  is  further  ordered  that  parties 
wishing  to  address  the  effects  of  the 
Court's  decision  in  this  matter  on  TRT's 
EITS  service,  Tariff  FCC  No.  72,  shall 
file  comments  within  10  days,  and  any 
replies  within  10  days  after  the  filing  of 
opening  comments. 

Federal  Communications  Commission. 
William  ].  Tricarico, 

Secretary. 

|FR  Doc.  80-W229  Filed  12-24-80;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Bank  of  Boston  International; 
Establishment  of  U.S.  Branch  of  a 
Corporation  Organized  Under  Section 
2S(a)  of  the  Federal  Reserve  Act 

Bank  of  Boston  International,  New 
York,  New  York,  a  corporation 
organized  under  section  25(a)  of  the 
Federal  Reserve  Act,  has  applied  for  the 
Board's  approval  under  section 
211.4(c)(1)  of  the  Board's  Regulation  K 
(12  CFR  211.4(c)(1)),  to  establish  a 
branch  in  Chicago,  Illinois.  Bank  of 
Boston  International  operates  as  a 
subsidiary  of  The  First  National  Bank  of 
Boston. 

The  factors  that  are  to  be  considered 
in  acting  on  this  application  are  set  forth 
in  section  211.4(a)  of  the  Board's 
Regulation  K  (12  CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Boston. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 


System.  Washington.  D.C.  20551  to  be 
received  no  later  than  January  16, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40235  Filed  12-24-80:  8:45  am] 
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Bank  of  Boston  International  of  Miami; 
Establishment  of  U.S.  Branch  of  a 
Corporation  Organized  Under  Section 
25(a)  of  the  Federal  Reserve  Act 

Bank  of  Boston  International  of 
K4iami,  Miami,  Florida,  a  corporation 
organized  under  section  25(a)  of  the 
Federal  Reserve  Act,  has  applied  for  the 
Board's  approval  under  section 
211.4(c)(1)  of  the  Board's  Regulation  K 
(12  CFR  211.4(c)(1)),  to  establish  a 
branch  in  Dallas,  Texas.  Bank  of  Boston 
International  of  Miami  operates  as  a 
subsidiary  of  The  First  National  Bank  of 
Boston.  Boston,  Massachusetts. 

The  factors  that  are  to  be  considered 
in  acting  on  this  application  are  set  forth 
in  section  211.4(a)  of  the  Board's 
Regulation  K  (12  CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Boston. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551  to  be 
received  no  later  than  January  16, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
Jefferson  A.  Walker. 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  80-40234  Filed  12-24-80;  8:45  am) 
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Bank  Holding  Companies;  Notice  of 
Proposed  De  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40233  Filed  12-24-80;  8:45  am) 


Iowa,  in  the  Lary  Insurance  Agency, 
Griswold,  Iowa. 

Applicant  states  that  the  proposed 
agency  would  engage  in  providing 
general  insurance  services  in  a 


application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Inwood  Bancorp,  Inc.,  Rock  Rapids, 
Iowa,  has  also  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
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Company  Act  (12  U.S.C.  1843(c)(8))  and 
section  225.4(b)(1)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(1)),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  de  novo],  directly  or 
indirectly,  solely  in  the  activities 
indicated,  which  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflfcts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  apphcation  to  which 
they  relate,  and  should  be  submitted  in 
writing  and,  except  as  noted,  received 
by  the  appropriate  Federal  Reserve 
Bank  not  later  than  January  19, 1981. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Citicorp,  New  York,  New  fork 
(commercial  lending  and  leasing 
activities;  Colorado,  Utah,  Wyoming):  to 
engage,  through  its  subsidiary.  Citicorp 
(USA),  Inc.,  in  commercial  lending 
activities;  and  leasing  personal  or  real 
property  or  acting  as  agent,  broker,  or 
advisor  in  leasing  such  property.  These 
activities  would  be  conducted  from  an 
office  in  Denver,  Colorado,  serving  the 
states  listed  in  the  caption  to  this  notice. 

2.  Citicorp,  New  York.  New  York 
(consumer  and  commercial  finance  and 
insurance  activities;  Virginia):  to  engage 
through  its  indirect  subsidiary,  Citicorp 
Person-to-Person  Financial  Center,  Inc., 
in  conducting  the  following  activities: 
purchasing  for  its  own  account  and 
servicing  sales  finance  contracts;  the 
sale  of  credit  related  life  and  accident 
and  health  or  decreasing  or  level  (in  the 
case  of  single  payment  loans)  term  life 
insurance  by  licensed  agents  or  brokers. 


as  required;  making  or  acquiring  loans 
and  other  extensions  of  credit,  secured 
or  unsecured,  for  consumer  and  other 
purposes;  and  the  extension  of  loans  to 
dealers  for  the  financing  of  inventory 
(floor  planning)  and  working  capital 
purposes.  Credit  related  life,  accident, 
and  health  insurance  may  be  written  by 
Family  Guardian  Life  Insurance 
Company,  an  affiliate  of  Citicorp 
Person-to-Person  Financial  Center,  Inc. 
These  activities  would  be  conducted 
from  a  de  novo  office  in  Vienna,  Virginia 
serving  the  entire  State  of  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

Continental  Illinois  Corporation, 
Chicago,  Illinois  (finance  activities; 
Illinois):  to  engage  through  its 
subsidiary.  Continental  Illinois 
Commercial  corporation,  in  commercial 
finance  activities.  These  activities 
would  be  conducted  from  an  office  in 
Chicago,  Illinois,  serving  the  State  of 
Illinois.  Comments  on  this  application 
must  be  received  by  January  12, 1981. 

C.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
Jefferson  A.  Walker. 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40239  Filed  12-24-80:  8:45  am) 
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Credit  and  Commerce  American 
Holdings,  N.V.,  Credit  and  Commerce 
American  Investment,  N.A.;  Formation 
of  Bank  Holding  Companies 

Credit  and  Commerce  American 
Holdings,  N.V.,  Willemstad,  Netherlands 
Antilles,  and  Credit  and  Commerce 
American  Investment,  B.V.,  Amsterdam, 
Netherlands,  have  applied  for  the 
Board's  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  bank 
holding  companies  by  acquiring  up  to 
100  per  cent  of  the  voting  shares  of 
Financial  General  Bankshares,  Inc., 
Washington,  D.C,  a  multi-bank  holding 
company  controlling  the  following 
banks:  Community  State  Bank,  Albany, 
New  York;  Bank  of  Commerce,  New 
York,  New  York;  Eastern  Shore  National 
Bank,  Pocomoke  City,  Maryland;  First 
American  Bank  of  Maryland;  Silver 
Springs,  Maryland;  First  American  Bank, 
Washington,  D.C,  First  American  Bank 
of  Virginia,  Fairfax  County,  Virginia; 
Peoples  National  Bank  of  Leesburg, 
Leesburg.  Virginia;  The  Round  Hill 
National  Bank,  Round  Hill,  Virginia; 
Valley  National  Bank,  Harrisonburg, 
Virginia;  First  National  Bank  of 


Lexington,  Lexington,  Virginia; 
Shenandoah  Valley  National  Bank, 
Winchester,  Virginia,  and  Valley 
Fidelity  Bank  and  Trust  Company, 
Knoxville,  Tennessee.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Credit  and  Commerce  American 
Holdings,  N.V.,  Willemstad,  Netherlands 
Antilles,  and  Credit  and  Commerce 
American  Investment,  B.V.,  Amsterdam, 
Netherlands,  have  also  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CFR 
225.4(b)(2)),  for  permission  to  acquire 
voting  shares  of  National  Mortgage 
Corporation,  Washington,  D.C. 

Applications  state  that  the  proposed 
subsidiary  would  engage  in  the  activity 
of  mortgage  banking.  This  activity 
would  be  performed  from  offices  of 
Applicant's  subsidiary  in  Washington, 
D.C,  and  the  geographic  areas  to  be 
served  are  the  Washington,  D.C.- 
Maryland-Virginia SMSA.  Such 
activities  have  been  specified  by  the 
Board  in  section  225.4(a)  of  Regulation  Y 
as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  section  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweight 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Richmond. 

Any  views  or  requests  for  hearing 
should  be  submitting  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551.  not 
later  than  January  16, 1981. 
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are  considered  in  acting  on  the 

application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  ttip  FpApt-aI  Rpsprvp  R.Tnk  nf  Atlanta. 


the  Boards  approval  under  section 
3(a]il)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  100 
percent  cf  the  voting  shares  of  First 

Primmi,nit\;  RAnlf  nf  I.nnp  Clrnvp    I.nnp 


Board  of  Governors  of  the  Federal  Roser\  e 
S\  stem.  December  19.  1960. 
Jefferson  A.  Walker, 
.Assistant  Secretary  of  the  Board. 

IFR  Doc.  60-!0ij0  Filed  12-:t-ao-  8.45  am) 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
leffenon  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40233  Filed  12-24-8*  8:45  am) 
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First  Union  international  Banidng 
Corporation  of  Nortli  Caroilna; 
Corporation  to  Do  Business  Under 
Section  25(a)  of  the  Federal  Reserve 
Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporation");  to  be  known  as 
First  Union  International  Banking 
Corporation  of  North  CaroHna,  to  be 
located  in  Charlotte,  North  Carolina, 
with  a  branch  in  New  York  City.  First 
Union  International  Banking 
Corporation  of  North  Carolina  would 
operate  as  a  subsidiary  of  First  Union 
National  Bank  of  North  Carolina, 
Charlotte,  North  Carolina.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section 
211.4(a)  of  the  Board's  Regulation  K  (12 
CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Richmond.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C.  20551 
to  be  received  no  later  than  January  17, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19. 1980. 
Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40236  Filed  12-24-80  8:45  am) 
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Iowa,  in  the  Lary  Insurance  Agency, 
Griswold,  Iowa. 

Applicant  states  that  the  proposed 
agency  would  engage  in  providing 
general  insurance  services  in  a 
community  with  a  population  not 
exceeding  5.000.  These  activities  would 
be  performed  from  offices  of  Applicant's 
subsidiary  in  Griswold,  Iowa,  and  the 
geographic  areas  to  be  served  are  the 
southwest  corner  of  Cass  County  and 
the  southeast  corner  of  Pottawattamie 
County.  Such  activities  have  been 
specified  by  the  Board  in  section 
225.4(a)  of  Regulation  Y  as  permissible 
for  bank  holding  companies,  subject  to 
Board  approval  of  individual  proposals 
in  accordance  with  the  procedures  of 
section  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
later  than  January  17, 1981. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19.  1980. 
Jefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40237  Filed  12-24-80;  8:45  am) 
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application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Inwood  Bancorp,  Inc.,  Rock  Rapids. 
Iowa,  has  also  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  to  engage  in  general 
insurance  activities  in  a  community  of 
less  than  5,000.  These  activities  would 
be  performed  from  offices  of  Bank  in 
Inwood,  Iowa,  and  the  geographic  areas 
to  be  served  are  Inwood,  Iowa.  Such 
activities  have  been  specified  by  the 
Board  in  section  225.4(a)  of  Regulation  Y 
as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  section  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

"The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
later  than  January  16. 1981. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
Oejefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  80-40238  Filed  12-24-80;  8;45  am] 
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Griswold  State  Bancshares,  Inc.; 
Proposed  Retention  of  Lary  Insurance 
Agency 

Griswold  State  Bancshares,  Inc., 
Griswold,  Iowa,  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
retain  its  indirect  interest,  through 
Prokop  Insurance  Agency,  Griswold, 


Inwood  Bancorp,  Inc.;  Formation  of 
Bani(  Holding  Company 

Inwood  Bancorp,  Inc.,  Rock  Rapids, 
Iowa,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Inwood  State  Ban, 
Inwood,  Iowa  ("Bank").  The  factors  that 
are  considered  in  acting  on  the 


American  City  Bancorp,  Inc.; 
Formation  of  Banit  Holding  Company 

American  City  Bancorp,  Inc., 
Tullahoma,  Tennessee,  has  applied  for 
the  Board's  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
American  City  Bank  of  Tullahoma. 
Tullahoma.  Tennessee.  The  factors  that 
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Any  comment  on  an  application  that 
ff  quests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifyina  specifically  any  questions  of 


Trust  and  Banking  Company,  Jasper, 
Tennessee.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  §  3(c)  of  the  Act  (12 
U.S.C.  §  1842(c)). 


Southwest  Bancshares,  Inc.; 
Acquisition  of  Bank 

Southwest  Bancshares,  Inc.,  Houston, 
Texas,  has  applied  for  the  Board's 

onnrniral   iinrlop  Q<»r'tir»n  flfflirnl  nf  tVlP 
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are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act(12U.S.C.  1842(c]). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reservs  Bank,  to  be 
received  not  later  than  January  18,  1931. 
Any  comment  on  an  application  lh.it 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Govurnors  of  the  Federal  Reserve 
System,  December  19.  19(i0, 
Jefferson  A.  Walker, 
Assistant  Secretary  of  the  Board. 

|FR  Doc.  80~1TO57  F::ed  12- 24-8|1  B  45  dr^l 
BILLING  COOE  6210-01-M 


Choctaw  Bancorp;  Formation  of  Bank 
Holding  Company 

Choctaw  Bancorp,  Choctaw, 
Oklahoma,  has  applied  at  least  for  the 
Board's  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bunk 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Choctaw  Slate  Bank,  Choctaw, 
Oklahoma.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  Application  may  be  inspected  at 
the  offices  of  the  Boord  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  \n  the  Reserve  Bank,  to  be 
received  ..ut  later  than  January  IP,  1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  neu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summniizing 
the  evidence  that  Vv'Oiild  be  pr(:st:nli-d  at 
a  healing. 

H(>ard  nf  Governors  of  the  Federui  Reserve 
S\'s'Rm,  Decppiber  19,  V.'cO. 
Jefferson  A.  \VdIker, 
Arsista.it  Sicrclury  of  the  Board. 

|1  R  !Jo(.  aO-lf>S."ji  r.li.iJ  \Z-2A'ii:  »M  .ilBJ 
BrLLING  CODE  6210-01-M 


First  Community  Bancshares,  Inc.; 
Formation  of  Bank  Holding  Company 

First  Community  Bancshares,  Inc., 
Lone  Grove,  Oklahoma,  has  applied  for 


the  Boards  approval  under  section 
3(a)il)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842ia)(:))  to  become  a 
bank  holding  company  by  acquiring  100 
percent  cf  the  voting  shares  of  First 
Community  Bank  of  Lone  Grove.  Lone 
Grove,  Oklahoma.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  January  19.  1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
stytement  of  why  a  written  presentation 
would  not  si'ffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  c^re  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Beard  of  Governors  of  the  Federal  Reserve 
System,  December  19,  1980. 
Jefferson  A.  Walker. 
Assistant  Secretary  of  the  Board. 

(rR  Dot.  fi|i-4U:i52  Filed  12-24-80:  B  45  am] 
BILLING  CODE  621CMI1-M 


First  Community  Bancorporation; 
Acquisition  of  Bank 

First  Community  Bancorporation, 
joplin,  Missouri,  has  applied  for  the 
Board's  approval  under  section  3(a)(3}  of 
the  Rank  Holding  Company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  80  percent 
or  more  of  the  voting  shares  of 
Merchants  and  Miners  Bar.k  of  Webb 
City,  Webb  City.  Misso'.;ri.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)]. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governc:  s  or 
at  the  F(3deral  Reserve  Bank  of  Kansas 
City.  Any  person  wishirig  to  ccnment  on 
tlie  application  should  r..'.bmit  views  in 
writing  to  the  Secretary.  Board  of 
Ga\ernors  of  the  Federiil  Reseive 
System,  Washington,  D.C.  20551  lo  be 
received  not  later  then  January  :9.  1961. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 


Board  of  Governors  of  the  Federal  Reserve 
S\  stem.  December  19.  1980. 
Jefferson  A.  Walker. 

.\ssistar.t  Secretary  of  the  Board. 

jFR  Doc.  SO-i;jjiil  Filed  12-:4-ao  8.45  am) 
BILLING  CODE  6210-01-U 

First  Jefferson  Corp.;  Formation  of 
Bank  Holding  Company 

First  Jefferson  Corporation,  Biloxi. 
Mississippi,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  The 
Jefferson  Bank,  Biloxi,  Mississippi.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  die  .^ct  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
apphcation  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserv  e 
System.  Washington,  D.C.  20551  to  be 
received  no  later  than  January  16,  1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  December  19. 1980. 
Jefferson  .^.  Walker, 

.4s.s-;s/o.-!/  Sfcretar}'  of  the  Board. 

!FR  Due  Ri-)ir..4'^  Fi'ein;-24-<V>  R 45  am] 
BILLING  CODE  SZIO-OI-M 


First  of  Searcy,  Inc.;  Formation  of 
Bank  Holding  Company 

First  of  Searcy.  Inc.,  Searcy,  Arkansas, 
has  applied  for  the  Board's  app.'-oval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
!842(a)(l]]  to  become  a  bank  holding 
compar.y  by  acquiring  80  percent  or 
more  of  th.e  voting  shares  of  First 
Securit\  Bank,  Searcy.  Arkansas.  The 
factors  that  are  considered  in  acting  on 
!iie  application  are  set  forth  in  section 
rn'c)  of  the  Ac;  [12  U.S.C.  1842i'c}5. 

The  apj.  lication  may  be  inspected  at 
•he  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  January  19.  1981. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
Jefferson  A.  Walker. 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40358  Filed  lZ-!4-8n:  8:45  am) 


land  from  settlement,  sale  or  entry  under 
the  public  land  laws,  but  not  the  mining 
nor  mineral  leasing  laws  for  the  purpose 
of  including  the  land  in  the  Humboldt 
National  Forest  was  published  as  F.R. 

OQftc;  ,-if  tVio   ICC. 10  nf 


Tn      ACitin   nr\    T^or.t 


Sec.  32,  NW'/4NWV'4NWy4. 

The  area  described  contains  1,098.59 
acres  in  Clackamas  and  Hood  River 
Counties,  Oregon. 

2.  By  virtue  of  the  authority  contained 


r^ A.: nr%M 


-r»l*-.  T? ]».»1   n^ 
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Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
f.ict  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hojring. 

Board  of  Governors  of  the  Federal  Reserve 
S>  stem.  December  19. 1980. 
lefferson  A.  Walker, 

As.-::stant  Secretary  of  the  Board 

in  !t.K.  f«>-4<)34<l  Filed  12-i4-i«:  B:45  <.m| 
BILUMG  CODE  S210-01-M 


First  New  Mexico  Bankshare  Corp., 
Acquisition  of  Bank 

First  New  Mexico  Bankshare 
Corporation.  Albuquerque,  New  Mexico, 
hjs  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
I  lolding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  100  percent  of  the 
voting  shares  of  Southwest  National 
Ba.'ik,  Hobbs.  New  Mexico.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank  to  be 
received  not  later  than  January  19, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
H  hearing. 

Btiai'd  of  Governors  of  the  Federal  Reserv.' 
Si  s'cm.  December  19, 1980. 
Jofferson  A.  Walker. 

Assistant  Secretary  of  the  Board 

|I  :•;  i)nc.  HO-40351  Filed  ;2-24-80;  8;45  dm| 
eiLL.NG  CODE  6210-01-M 


Marlon  Bancshares,  Inc.;  Formation  of 
Bank  Holding  Company;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (PR  Doc.  80- 
37371)  published  at  page  79909  of  the 
issue  for  Tuesday,  December  2, 1980. 
The  comment  period  is  extended  to 
Irinuary  3, 1981. 

Marion  Bancshares,  Inc.,  Jasper, 
lennessee,  has  applied  for  the  Board's 
approval  under  §  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
§  1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Marion 
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Trust  and  Banking  Company,  Jasper. 
Tennessee.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  §  3(c)  of  the  Act  (12 
U.S.C.  §  1842(c)). 

The  application  m.ay  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551  to  be 
received  no  later  than  January  3, 1981. 
Any  comment  on  an  application  that 
requt>sts  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
S,v.stem.  December  19. 1980. 
lefferson  A.  Walker. 

Aaslstunt  Secretary  of  the  Board. 

\l\  Hoc  BO-«0;i5H  Filed  l2-:*-80:  8:45  .im| 
BILLING  CODE  6210-01 -« 


Sidney  National  Corp.;  Formation  of 
Bank  Holding  Company 

Sidney  National  Corporation.  Sidney. 
Nebraska,  has  applied  for  the  Board's 
approval  under  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
ia42(a](l))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Sidney  National  Bank. 
Sidney.  Nebraska.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  co.mment  on 
the  application  shou'd  submit  views  in 
w.-iting  to  the  Rederve  Bank,  to  be 
received  not  later  than  January  19, 1981. 
Any  comment  on  an  application  that 
niquf'sts  a  hearing  must  include  a 
statement  of  why  a  w-itten  presentation 
\^ou!d  not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  Siimmarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

liiur.d  of  (iovernors  of  the  Federal  Reserve 

Systfin.  DecembcT  19.  198<). 
lefferson  A.  Walker. 

Assistant  Secretary  of  the  Board. 

(FK  ij.M .  bimim:;;",  Fi1«i  ^^-^4-«J\  3.»3  air.| 

BILLING  CODE  62tO-01-M 


Southwest  Bancshares,  Inc.; 
Acquisition  of  Bank 

Southwest  Bancshares.  Inc..  Houston, 
Texas,  has  applied  for  the  Board's 
approval  under  section  3(a)(3)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  100  percent  (less 
directors'  qualifying  shares)  of  the 
voting  shares  of  Texas  Bank  of 
Beaumont.  Beaumont,  Texas.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  secton 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551,  to  be 
received  not  later  than  January  19, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu-of  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19. 1S80. 
Jefferson  A.  Walker. 

Assistant  Secretary  of  the  Board. 

[F'R  Doc.  B0-»0:t5:i  Fil..-d  It  2*-K).  a.45  :=m| 
BILUNG  CODE  6210-01-M 


Sweet  Springs  Bancshares,  Inc.; 
Formation  of  Bank  Holding  Company 

Sweet  Springs  Bancshares,  Inc.,  Sweet 
Springs.  Missouri,  has  applitd  for  the 
Board's  approval  under  section  3(a)(1)  of 
the  Bank  ffolding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Chemical  Bank,  Sweet  Springs, 
Missouri.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comnu.nt  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  January  19,  1931. 
Any  comment  on  an  application  that, 
requests  a  hearing  m.ust  include  a    ' 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  .hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 
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subdivisional  lines.  T.  11  S.,  R.  3  E.;  and 
a  dependent  resurvey  and  survey  of  the 
boundary  of  the  Santa  Ysabel  Indian 
Reservation  No.  3  T.  12  S..  R.  3  E.  The 
surveys  were  executed  to  restore  the 
comers  in  their  true  orisinal  locations 


Persons  submitting  comments  should 
include  their  name  and  address  and 
send  them  to  the  District  Manager. 
Bureau  of  Land  Management.  P.O.  Box 
1869,  Highway  187  North,  Rock  Springs. 

Wvnmino  R^JOni . 


the  content  of  each  protest  and  the  Stale 
Director's  response. 
Maxwell  T.  Lleurance. 

State  Director. 

|FR  One.  60-10347  Filed  12-24-80:  8«  am| 
nil  I  lufi  nnnc  Aitn-ttA-u 
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Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1980. 
lefferson  A.  Walker, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-40356  Filed  12-24-80:  B;45  am] 
BILLING  CODE  6210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Florida;  Resource  Management 
Planning;  Pine  Island  Sound-Sanibel 
Resource  Management  Plan 

Pursuant  to  the  responsibilities 
outlined  in  43  CFR  16C1  3(e)(2)  and 
1601.5-2(a),  the  Eastern  States  Office  of 
the  Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior,  announces 
that  draft  issues  and  planning  criteria 
have  been  developed  for  the  Pine  Island 
Sound-Sanibel  Resource  Management 
Plan  (RMP)  now  in  preparation.  The 
RMP  will  cover  public  lands,  islands, 
and  Federal  mineral  ownership  under 
Bureau  of  Land  Management  jurisdiction 
in  Lee,  Charlotte,  and  Collier  Counties, 
Florida.  Preparation  of  the  RMP.  along 
with  a  list  of  anticipated  issues  and 
planning  steps,  was  announced  in  the 
October  22, 1980  Federal  Register. 

Copies  of  the  draft  issues  and 
planning  criteria  are  being  mailed  to  an 
extensive  list  of  Federal,  State,  and  local 
agencies  and  planning  councils; 
congressional  offices;  interest  groups; 
and  concerned  individuals.  Single  copies 
of  the  draft  issues  and  planning  criteria 
are  available  from  the  Tuscaloosa 
Office,  Bureau  of  Land  Management, 
1315  McFarland  Blvd.  East.  Tuscaloosa. 
Alabama  35405.  Copies  are  available  for 
inspection  at  the  Tuscaloosa  Office  and 
at  the  Eastern  States  Office.  Bureau  of 
Land  Management,  350  S.  Pickett  St.. 
Alexandria,  Virginia  22304. 

The  public  has  thirty  days  in  which  to 
comment  upon  the  draft  issues  and 
planning  criteria.  Comments  received  at 
the  Tuscaloosa  Office,  at  the  above 
address,  by  January  30. 1981,  will  be 
considered  in  the  development  of  the 
final  issues  and  planning  criteria,  which 
will  be  published  in  February  1981. 
Roger  L.  Hildebeidel. 
Eastern  States  Director. 

|KR  Doc  80-40249  Kiltd  12-24-8.1  8  AS  iini| 
BILLING  CODE  4310-84-M 


IN-47001 

Nevada;  Amendment  and 
Republication  of  Proposed  Withdrawal 

Notice  of  the  Forest  Service,  United 
States  Department  of  Agriculture, 
application  N-4700  for  withdrawal  of 


land  from  settlement,  sale  or  entry  under 
the  public  land  laws,  but  not  the  mining 
nor  mineral  leasing  laws  for  the  purpose 
of  including  the  land  in  the  Humboldt 
National  Forest  was  published  as  F.R. 
Doc.  79-4959  on  page  9805  of  the  issue  of 
February  15, 1979  and  an  amendment 
thereto  was  published  as  F.R.  Doc.  80- 
5622  on  pages  11922-11923  of  the  issue 
of  February  22, 1980. 

The  applicant  agency  has  amended  its 
application  to  delete  the  following 
described  land: 

Mount  Diablo  Meridian 

T.  34  N..  R.  60  E.. 

Sec.  4.  Lots  3,  4; 

Sec.  8.  S'/_SE'/4; 

Sec.  16.  SW'iNW'i.  KWV*SWV«; 

Sec.  22,  Ni2.  .M'/zSW^i.  SEV«; 

Sec.  24.  WV2SWV4. 
T.  35  N.,  R.  62  E.. 

Sea32.  EV2. 

Comprising  1201.05  acres. 

The  above  described  lands  have  been 
determined  to  have  higher  and  better 
use  for  exchange  purposes.  The  serial 
number  assigned  for  the  exchange 
application  on  these  lands  is  N-30967. 

This  amendment  decreases  the 
proposed  withdrawal  by  1201.05  acres. 
The  total  acres  now  proposed  for 
withdrawal  is  14.022.68. 

All  correspondence  in  connection 
with  this  withdrawal  or  the  exchange 
application  should  be  directed  to  the 
Bureau  of  Land  Management, 
Department  of  the  Interior,  Chief. 
Division  of  Technical  Services.  P.O.  Box 
12000,  Reno.  Nevada  89520. 
Wm.  J.  Malencik, 
Chief  Division  of  Technical  Ser\ices. 

[YR  Doc.  80-10322  Filed  12-24-80:  B-4S  am| 
SILUNG  CODE  4310-84-U 

[OR  18844] 

Oregon;  Order  Providing  for  Opening 
of  Land 

1.  By  order  dated  December  3.  1980. 
the  Federal  Energy  Regulatory 
Commission  vacated  the  land 
withdrawal  in  part  for  Power  Project  No. 
529  as  to  the  following  described  land: 

Willamette  Meridian 

Mt.  Hood  National  Forest 

T.  3  S..  R.  9  E., 

Sec.  19.  WVa  lot  4,  SE'/4  lot  4, 

SEV4SE'4SWV4.  S-'2N'.2SEy4,  and 

SV'iSEV*; 
Sec.  20.  SV2NV2SVVV4,  SWViNE'iSE'v 

SV^NW'iSE','4.  and  SVeS'/z; 
Sec.  29.  .N'b.  NViSWV*.  SWV4SW"4. 

N''2SE'/iSW'.4,  N'-2NV2SE'/4.  and 

SWV4.\Wy4SEV'4; 
Sec.  30.  E'-2  lot  1  NE'4NEV4,  and  SEV4SEV4: 
Sec.  31,  NE',4.NEV4,  E''z>A'VV4NE'''4,  and 

SEViNEVi: 


Sec.  32,  NW'/4NWy4NWy4. 

The  area  described  contains  1,098.59 
acres  in  Clackamas  and  Hood  River 
Counties,  Oregon. 

2.  By  virtue  of  the  authority  contained 
in  Section  204  of  the  Federal  Power  Act 
of  June  10, 1920  (41  Stat.  1075,  as 
amended,  16  U.S.C.  818)  and  in 
accordance  with  the  authority  delegated 
by  Bureau  of  Land  Management  Order 
No.  701  dated  July  23. 1964  (29  FR  10526) 
as  amended,  it  is  ordered  that  at  10:00 
a.m.  on  February  2, 1980  the  land 
described  above  will  be  relieved  of  the 
restrictions  imposed  by  the  provisions  of 
Section  24  of  the  Federal  Power  Act, 
supra,  and  the  Act  of  August  11.  1955  (69 
Stat.  682;  30  U.S.C.  621). 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
land  described  above  is  already  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  national  forest  lands; 
location  and  entry  imder  the  United 
States  mining  laws:  and  to  applications 
and  offers  under  the  mineral  leasing 
laws. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations.  Bureau 
of  Land  Management,  P.O.  Box  2965, 
Portland.  Oregon  97208. 

Dated:  December  17,  1980. 
Champ  C.  \'aughaii,  Jr., 

Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

\\H  Doc.  80-40:123  Filed  12-24-aO:  8:45  am| 
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(Group  64>] 

California;  Filing  of  Plat  of  Survey 

December  16, 1980. 

1.  A  plat  of  survey  of  the  following 
described  land,  accepted  November  25. 
1980,  will  be  officially  filed  in  the 
California  State  Office,  Sacramento. 
California,  effective  at  10:00  a.m.  on 
January  30, 1981: 

San  Bernardino  Meridian,  California 

Tps.  11  &  12  S.,  Rs.  2  &  3  E. 

2.  The  plats,  in  four  sheets,  represent 
the  dependent  resurvey  of  portions  of 
the  east  boundary,  subdivisional  lines 
and  subdivisions  of  sections  21  and  28. 
T.  11  S.,  R.  2  E.;  portions  of  the  east  and 
north  boundaries,  subdivisional  lines 
and  subdivision  of  section  3,  T.  12  S.,  R. 
2  E..  and  a  portion  of  the  boundary  of 
the  Rancho  Santa  Ysobel;  portion  of  the 
boundary  of  the  Rancho  Valle  de  San 
Jose,  a  portion  of  the  boundary  of  the 
Rancho  Santa  Ysabel,  resurvey  of  the 
boundary  of  the  Ysabel  Indian 
Reservation  No.  3,  and  a  portion  of  the 
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Persons  wishing  to  nominate 
individuals  to  serve  on  the  Bakersfield 
District  Advisory  Council  should  send 
the  nominee's  name,  address,  profession 
and  other  biographic  data  to:  Federal 
Building,  Bureau  of  Land  Management. 


Dated:  December  15, 1980. 
George  Francis. 

District  Manager. 

[FR  Doc.  80-10210  Filed  12-24-80:  8:45  am] 
BH.UNG  CODE  4310-S4-M 


Geological  Survey 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Tenneco 
Oil  and  Production  Plan 

agency:  U.S.  Geological  Survey. 
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subdivisional  lines,  T.  11  S.,  R.  3  E.;  and 
a  dependent  resurvey  and  survey  of  the 
boundary  of  the  Santa  Ysabel  Indian 
Reservation  No.  3  T.  12  S..  R.  3  E.  The 
surveys  were  executed  to  restore  the 
comers  in  their  true  original  locations 
according  to  the  best  available 
evidence. 

3.  The  described  lands  are  withdrawn 
in  the  Santa  Ysabel  Indian  Reservations 
Nos.  1,  2,  and  3  and  the  boundaries  are  a 
part  of  Rancho  Valle  de  San  Jose  and 
Rancho  Santa  Ysabel.  The  lands  are  not 
subject  to  disposition  under  the  public 
land  laws  by  reason  of  the  official  filing 
of  the  plat  of  survey. 
Herman ).  Lyttge, 
Chief.  Bmnch  of  Records  and  Data 
Management. 

|KR  D'K.  8fM(»a  Filed  12-24-80;  8:45  am| 
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IW-731641 

Wyoming;  Application 

IJtHiemher  18, 1980. . 

iN'otice  is  hereby  given  that  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  (30  U.S.C.  185),  the 
Colorado  interstate  Gas  Company  of 
Colorado  Springs,  Colorado,  filed  an 
application  for  a  right-of-way  to 
construct  •:,  6%  inch,  five  [5)  4V'2  inch 
pipelines  .  nd  related  facilities  for  the 
purpose  of  transporting  natural  gas 
across  the  following  described  public 
irinds: 

SiKth  Principal  Meridian,  Wyoming 

T  li  N  .  R.  101  W.. 

Sac.  6. 
r.  24  N  .  R.  101  W., 

Set  s.  31,  32.  and  33. 
I   20  N.,  R.  102  W., 

Set.s.  18.  and  20. 
i    21  \..  R.  102  W.. 

Sees.  6. 18,  30.  and  32. 
1.  22  N..  R.  102  W., 

Sees.  4,  8. 18,  and  30. 
1   23  N.,  R.  102  W., 

Sees.  1,  2.  3. 11,  14,  22,  and  34. 
1 .  20  N..  R.  103  W., 

S.-c,  12. 
I    \iZ.  N..  R.  103  W., 

Sec.  36. 

The  proposed  pipelines  and  related 
facilities  will  serve  to  transport  natural 
gas  from  several  wells  as  additions  to 
Colorado  Interstate  Gas  Company's 
gathering  system  within  Sweetwater 
County.  Wyoming. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  will  be 
proceeding  with  consideration  of 
uhethcr  the  application  should  be 
approved,  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  express 
(heir  views  should  do  so  promptly. 


Persons  submitting  comments  should 
include  their  name  and  address  and 
send  them  to  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
1869,  Highway  187  North.  Rock  Springs. 
Wyoming  82901. 
Harold  G.  Stinchcomb, 
Chief.  Branch  of  Lands  and  Minerals. 

|IR  niH-   Bl)-40,138  FKed  i;S-Z4-80:  8:45  am] 
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Wyoming;  Result  of  Protest  Period  on 
Wilderness  Inventory  Final  Decisions 

On  November  14. 1980,  the  Wyoming 
State  Director  published  the  final 
decisions  on  the  recently  completed 
wilderness  inventory  of  public  lands  in 
Wyoming.  In  that  notice,  43  units, 
totaling  525,405  acres,  were  identified  as 
Wilderness  Study  Areas  and  536,849 
acres  were  dropped  from  the  wilderness 
review  process.  The  November  14  notice 
initiated  a  30-day  period  wherein 
anyone  wishing  to  protest  any  of  those 
decisions  could  do  so  by  writing  to  the 
Wyoming  State  Director.  That  protest 
period  ended  on  December  15, 1980. 

.\  total  of  18  pretests  were  received 
concerning  14  wilderness  inventory 
units.  Only  one  of  those  protests 
concerned  an  inventory  unit  that  was 
ir  opped  from  further  consideration  in 
the  November  14  decisions.  The  other  13 
units  under  protest  are  all  Wilderness 
Study  Areas.  The  one  unit  that  was 
dropped  was  the  Lysite  Badlands,  WY- 
030-115,  in  the  Ravvlirs  District.  The 
protest  to  this  decision  will  retain  the 
unit  under  the  constraints  of  the  interim 
management  policy  pending  the 
outcome  of  the  protest.  Three  of  the 
units  were  protes'ed  on  boundary 
locations  and  the  other  10  were 
protested  on  wilderness  characteristic 
determinations  For  those  3  units  with 
disputed  boundary  locations,  the 
dropped  parcels  of  public  lands  will  be 
retained  under  interim  management 
until  the  protest  is  resolved.  These  three 
units  are: 

WY-OJO-123a    Sweetwater  Rocks 
WY-G40~325    Whitehorse  Creek 
WY-OlO-406    Red  Creek  Badlands 

'i  "le  November  14  decisions  on  all 
other  units  which  received  no  protest 
afi'  now  in  effect.  Those  units  that  were 
dropped  in  the  November  14  decisions 
and  on  which  no  protests  were  received 
were  released  from  the  constraints  of 
the  Bureau's  interim  management  policy 
as  014:30  p.m.,  December  15, 1980.  A 
future  Federal  Register  notice  will  detail 


the  content  of  each  protest  and  the  State 
Director's  response. 
Maxwell  T.  Lieurance. 

State  Director 

|FR  One.  80-40347  Filed  U-it-80:  B-46  am) 
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Bakersfleld  District  Advisory  Council; 
Call  for  Nominations 

The  Bureau  of  Land  Management  of 
the  U.S.  Department  of  the  Interior 
intends  to  establish  a  District  Advisory 
Council  in  its  Bakersfleld.  California 
District.  The  purpose  of  this  notice  is  to 
call  for  nominations  for  membership  on 
that  council. 

An  advisory  council  was  not 
established  for  this  district  when 
councils  were  formed  for  other  BLM 
districts  pending  completion  of  a  study 
of  the  Bureau's  organization  in 
California.  That  study  had  been 
completed  and  reorganization 
implemented. 

The  council  will  be  composed  of  10 
members.  To  provide  a  total 
membership  that  is  balanced  in  terms  of 
points  of  view  represented  and 
functions  to  be  performed.  The  members 
will  normally  be  selected  from  within 
the  Bakersfleld  District. 

At  least  on  member  shall  be  an 
elected  official  of  general  purpose 
goernment  serving  the  area,  and  at  least 
one  member  shall  be  qualified  to 
provide  advice  on  each  of  the  following 
categories  of  interest:  renewable 
resources;  non-renewable  resources; 
recreation;  environmental  protection; 
transportation  rights-of-way,  or 
occupany  issues;  wildhfe;  and  public-at- 
large.  All  members  are  expected  to 
represent  the  general  public  interest,  but 
they  should  be  knowledgeable  in  the 
category  for  which  they  are  appointed. 

Term  of  service  will  be  two  years.  At 
the  discretion  of  the  Secretary  of  the 
Interior  or  his  designee,  members  may 
be  appointed  to  additional  terms  not  to 
exceed  a  total  of  six  years.  All  council 
members  will  serve  without  salary,  but 
will  be  reimbursed  for  travel  and  per 
diem  expenses  at  current  rates  for 
government  employees. 

The  Bakersfleld  District  council 
normally  will  meet  four  times  annually, 
but  in  no  case  less  than  once.  Additional 
meetings  may  be  called  at  the  discretion 
of  the  District  Manager  or  his  designee 
in  connection  with  special  needs  for 
advice. 

Establishment  of  advisory  councils  is 
in  accordance  with  the  Federal  Land 
Policy  and  Management  Act  of  1l'76.  as 
amended,  and  the  Federal  Advisory 
Committee  Act. 
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Te.xas  has  submitted  a  Develqjjment  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  on  Lease  OCS 
0301.  Block  56,  West  Cameron  Area, 
offshore  Louisiana. 


Edgerton,  Telephone  (202)  634-1311,  FTS 
034-1311. 

SUPPLEMENTARY  INFORMATION:  This 
appendix  to  the  Departmental  Manual 
fSlfi  DM  R.  Annenflix  fi1  nrovides  more 


Dated:  December  19,  1980. 
James  H.  Rathlesberger. 

Secretary  of  the  Interior. 

Bureau  of  Mines 

«   1         MPPA    Pacri,-,„cih;l!t<r 
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Persons  wishing  to  nominate 
individuals  to  serve  on  the  Bakersfield 
District  Advisory  Council  should  send 
the  nominee's  name,  address,  profession 
and  other  biographic  data  to:  Federal 
Building,  Bureau  of  Land  Management, 
Bakersfield  District  Manager,  800 
Truxtun  Avenue — Room  302, 
Bakersfield.  California  93301. 
Nominations  must  be  made  no  later  than 
January  31, 1981. 

Further  information  may  be  obtained 
from  the  Bakersfield  District  Manager  or 
from:  State  Director,  Bureau  of  Land 
Management,  2800  'xlottage  Way,  Room 
E-2841,  Sacramento,  California  95825. 

Dated:  December  17, 1980. 
Roland  A.  Rush, 

Acting  State  Director. 

|FR  Doc.  80-40216  Filud  12-24-80;  8:45  am] 
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Medford  District  Advisory  Council; 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  43  CFR  1780  that  a  meeting  of  the 
Medford  District  Advisory  Council  will 
be  held  on  January  23, 1981. 

The  meeting  will  begin  at  8:00  a.m. 
and  end  at  12:00  noon  in  the  Oregon 
Room  of  the  Bureau  of  Land 
Management  Office  at  3040  Biddle  Road. 
Medford,  Oregon. 

The  agenda  for  this  meeting  will 
include:  1.  Announcements  of  current 
BLM  activities. 

2.  A  presentatinn  by  BLM  personnel 
on  the  vegetative  management 
environmental  assessment  record  for  the 
1981  season. 

3.  A  presentation  on  the  use  of 
herbicides  for  vegetative  management. 

4.  A  presentation  by  a  group  opposed 
to  the  use  of  herbicides  for  vegetative 
management. 

5.  Arrangements  for  the  next  meeting. 
The  meeting  is  open  to  the  public  and 

news  media.  Interested  persons  may 
make  oral  statements  to  the  Council 
between  11:00  and  11:45  A.M.  or  file 
written  statements  for  the  Council's 
consideiation.  Anyone  wishing  to  make 
oral  statements  must  notify  Mary 
Cillean,  Bureau  of  Land  Management, 
3040  Biddle  Road,  Medford,  Oregon 
97501,  telephone  503  776-4198,  by  close 
of  business  January  20, 1981.  Depending 
on  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  time 
limit  may  be  established  by  the  District 
Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  at  the 
District  Office  and  be  available  for 
public  inspecfion  and  reproduction  at 
the  cost  of  duplication. 


Dated:  December  15, 1980. 
George  Francis, 

District  Manager. 

[FR  Doc  80-M)210 Filed  12-24-80:  845 am) 
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Regional  Oil  Shale  Team;  Agenda  of 
Meeting 

On  December  10,  1980,  a  meeting  of 
the  Regional  Oil  Shale  Team,  composed 
of  the  Green  River-Hams  Fork  and 
Uinta-Southwestem  Utah  Regional  Coal 
Teams  of  the  Federal-Slate  Coal 
Advisory  Board  to  be  held  at  10  a.m.  on 
January  6. 1981,  in  Room  503,  Federal 
Court  House,  1921  Stout  Street,  Denver, 
Colorado  80202  was  announced  (45  FR 
81273).  The  purpose  of  this  notice  is  to 
provide  additional  information 
concerning  the  agenda  for  this  meeting. 

The  Agenda  is  as  follows:  1.  Welcome 
and  introductory  remarks  concerning  the 
formation  of  the  Team  and  work 
completed  to  date  by  the  Department  of 
the  Interior  Oil  Shale  Task  Force. 

2.  Discussion  of  how  the  Regional  Oil 
Shele  Team  can  make  use  of  the 
experience  of  Regional  Coal  Teams  to 
facilitate  its  operations. 

3.  Discussion  of  a  Memorandinn  of 
Understanding  concerning  ex  officio 
membership  on  the  Team  and  other 
organizational  matters. 

4.  Status  report  concerning  action 
plans  to  implement  decisions  concerning 
aduilional  Prototype  Oil  Shale  leasing 
and  development  of  a  permanent 
program. 

5.  Discussion  on  timing  of  Call  for 
nomination  for  prototype  leases. 

6.  Public  Comm.ent  Period. 

7.  Team  decisionmaking  on 
Memorandum  of  Understanding  and 
timing  of  Call  for  Nominations. 

8.  Discussion  of  Future  Work. 

9.  Adjaumment. 

The  public  cominent  period  will  begin 
at  2  p.m.  Persons  who  wish  to  speak 
and'or  submit  written  statements 
should  contact  Cecil  Robeils  Colorado 
State  Office,  1600  Broadway,  Denver, 
Colorado  80202,  telephone  (303)  837- 
4888. 

For  further  information:  Jack  White, 
Bureau  of  Land  Management,  Room 
5640,  latL  and  C  Streets,  N.W., 
Washington,  D.C.  20240.  telephone:  (202) 
343-4437. 

D;j*ed:  Decf  mber  iCi.  ]P80 
Guy  R.  Martin, 
Assistant  Secretary. 

|FR  Dor..  8O-)0ni  Filed  IZ-Zi-m-  s>  45  „m| 
BILLING  CODE  4310-84-M 


Geological  Survey 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Tenneco 
Oil  and  Production  Plan 

agency:  U.S.  Geological  Survey. 
Department  of  the  Interior. 
ACTION:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Explorafion  and  Production 
has  submitted  a  Development  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  on  Lease  OCS-G 
4191.  Block  11.  Sabine  Pass  Area, 
offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Geological  Survey  is 
considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Conservation  Manager. 
Gulf  of  Mexico  OCS  Region.  U.S. 
Geological  Survey,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Geological  Survey,  Public  Records, 
Room  147.  open  weekdays  9  a.m.  to  3:30 
p.m..  3301  North  Causeway  Blvd.. 
Metairie.  Louisiana  70002,  Phone  (504) 
837-4720,  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  U.S. 
Geological  Survey  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
Section  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  December  17. 1980. 
E.  A.  Marsh, 

5.'ar?  Assistant  for  Operations.  Acting 
Conservation  Manager,  Gulf  of  Mexico  OCS 
Region. 

\VB  Dot,  80-W21:  Filed  !2-24-a0:  8-45  an] 
BlUING  CODE  4310-31-M 


Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  General 
American  Oil  Co.  of  Texas 

AGENCY:  U.S.  Geological  Survey. 
^Department  of  the  Interior. 
action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

summary:  Notice  is  hereby  given  that 
General  American  Oil  Company  of 
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A.  Data  collection  activities  and  field 
surveys.  Included  are  reconnaissance- 
type  investigations,  research  studies  to 
develop  new  information,  stream  gaging, 
well  logging,  and  aquifier  response 
testing. 


9th  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20530. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
30  days  from  the  date  of  this  notice. 


favorable  to  or  critical  of  the  agency 
shall  be  accorded  equal  treatment,  and 
em.barrassment  to  the  agency  by  the 
disclosure  shall  be  treated  as  irrelevant. 
Nothing  in  this  paragraph  precludes 
consideration,  however,  of  evidence  of  a 
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Texas  has  submitted  a  Develqjjment  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  on  Lease  OCS 
0301.  Block  56,  West  Cameron  Area, 
offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Geological  Survey  is 
considering  approv  a!  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  offir^es  of  the  Conservation  M  inag(;r. 
Gulf  of  Mexico  OCS  Region.  U.S. 
Geological  Survey,  3301  North 
Causevvriy  Blvd.,  Room  147,  Metui.'if. 
Lo'iis'cina  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Geological  Sur\cy.  Public  Record.s, 
Room  147,  open  weekdays  9  a.m.  to  3;30 
p.m.,  3301  North  Causeway  Blvd., 
Meta.iie,  Louisiana  70{X)2,  Phone  (5CVJ) 
fl:i7-4720,  E,\t.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
p."oceduies  under  which  the  U.S. 
Geological  Survey  makes  information 
contained  in  Development  and 
Production  Plsns  available  to  affcc!i-d 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  Decenib(!r  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
Section  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

U..ti'J  December  17.  1980. 
E.  A.  Marsh, 

S:i!ff.  l.s-.'.-/.  for  Operations. 

|IK  !)iM    W>-402!3Fi!prl  lJ-M-81):  8  4^,  .im] 
BILLING  CODE  4310-31-M 


Office  of  ttie  Secretary 

1516  DM  6,  Appendix  6] 

National  Environmental  Policy  Act; 
Revised  Implementing  Procedures 

agency:  Department  of  the  Interior. 
AGENCY:  Notice  of  final  revised 
instructions  for  the  Bureau  of  Mines. 

SUMMARY:  This  notice  announces  a  final 
uppcndi,\  to  the  Department's  NEPA 
procedures  for  the  Bureau  of  Mines.  The 
final  Dupart;nental  procedures  were 
published  in  the  Federal  Register  on 
April  23,  1980  (45  FR  27541). 

DATE:  The  appendix  was  adopted 
December  19,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Blanchard,  Director,  Office  of 
Environmental  Project  Review,  Office  of 
the  Secretary,  Department  of  the 
Interior,  Washington.  D.C.  20240: 
Telephone  (202)  343-3891,  FTS  343-3891. 
For  Bureau  of  Mines,  contact  Richard 


Edgerton,  Telephone  (202)  634-1311,  FTS 
034-1311. 

SUPPLEMENTARY  INFORMATION:  This 
appendix  to  the  Departmental  Manual 
(516  DM  6,  Appendix  6)  provides  more 
specific  NEPA  compliance  guidance  to 
the  Bureau  of  Mines.  In  particular  it 
provides  information  about  Bureau 
organizational  responsibilities  for  NEPA 
compliance,  advice  to  applicants, 
actions  normally  requiring  the 
preparation  of  an  EIS,  and  categorical 
exclusions.  The  appendix  must  be  taken 
in  conjunction  with  the  Departmental 
procedures  (516  DM  1-6)  and  the  CEQ 
regulation  (40  CFR  1500-1508).  In 
iiddition,  the  bureau  will  prepare  a 
handhook(s)  or  other  technicil  guid.^nce 
on  how  to  apply  tht  se  procedures  to  its 
principal  programs. 

The  proposed  appendix  was 
published  in  the  Federal  Register  on 
February  14,  19B0  (45  FR  10043)  and  no 
comments  were  received.  As  a  result  of 
internal  review,  several  minor  technical 
changes  have  been  made  to  improve  the 
int.struct;ons. 

Furn:';t 

Chapu  r  t.  |,^,lb  D.M  f>)  Mnpnging  the  NER<\ 
Process 

Appciuli\  (i  lUin'.n.  oF. Mines 

6.1  XEf'A  Responsibility 

6.2  Guidance  to  Applicants 

G.3    Major  Actions  Xorwally  Requiring  an 

EIS 
li  -1     Cotcgonvul  E'\chisions 

Other  Bureaus 

Final  appendix  for  others  bureaus 
have  been  published  in  the  Federal 
Register  as  follows: 

.•\pp(Nidi.\  I     Fish  ,ind  Wildliic  Service  (45 
FR 
47941) 
.^ppendix  3     FIciitage  Conservation  and 

Recreation  Service  (45  FR  76801) 
.Appendix  9     \\  ^ter  itrid  Power  Rt.sources 
Seruce  [4.'-)  FR  47944) 

Proposed  appendices  have  been 
published  for  the  following  bureaus; 

Ce()li)UK;,il  Survey.  \ovemi)er  14,  1980  [45  FR 

75336) 
BtiriMU  i)f  IndLin  .Afla;:^.  |u!y  24.  1980  (45  FR 

49368) 
N.-ilional  Park  Service  May  1.').  1980  (45  FR 

32125) 
Office  of  Surface  Minir.f;.  Feljriiary  14,  1980 

(45  FR  10043) 
Bureau  of  Land  Management,  Oecember  15, 

1980  (45  FR  82367) 


Dated:  December  19,  1980. 
James  H.  Rathlesberger. 

Secretary  of  the  Interior. 

Bureau  of  Mines 

6. 1  NEPA  Responsibility 

A.  The  Director  is  responsible  for 
NEPA  compliance  for  BureaQ  of  Mines 
activities. 

B.  Assistant  Director,  Program 
Development  and  Evaluation  is 
operationally  responsible  to  the  Director 
for  insuring,  on  a  continuing  basis. 
Bureau-wide  compliance  with  NEPA. 

C.  Deputy  Director  for  Minerals 
Research  will  insure  that  environmental 
concerns  are  identified  early  in  the 
planning  stages  for  all  proposed 
research  and  development  projects. 

D.  Special  Assistant — Environnienfaf 
Asses:imeiit  is  responsible  for  overall 
coordination  of  the  Bureau's  NEPA 
activities;  providing  information, 
guidance,  training,  advice,  and 
coordination  on  NEPA  matters  as  they 
relate  to  the  Bureau's  research  and 
development  programs;  and  reviewing 
Bureau-proposed  legislation  and 
programs  for  NEPA-related  implications. 
Information  about  Bureau  of  Mines 
NEPA  documents  or  die  NEPA  process 
can  be  obtained  by  contacting  the 
Special  Assistant. 

E.  Directors.  Minerals  Technology 
Programs  are  responsible  to  the  Deputy 
Director  for  Minerals  Research  for 
integrating  the  NEPA  process  into  all 
R.**(D  programs. 

F.  Director,  Division  of  Research 
Center  Operations  is  responsible  to  the 
Deputy  Director  for  Minerals  Research 
for  integrating  the  NEPA  process  into  all 
activities  involving  the  research  centers, 

6.2  Guidance  to  Applicants 

The  Bureau  of  Mines  has  no 
applicable  programs. 

6.3  Major  Actions  Nornwily  Requiring 
an  EIS 

A.  Approval  of  construction  of  a 
major  new  research  center  or  test 
facility  will  normally  require  the 
preparation  of  an  EIS. 

B.  If  it  is  initially  decided  not  to 
prepare  an  EIS,  an  EA  will  be  prepared 
and  handled  in  accordance  with  Section 
15111.4(e)(2). 

6.4  Categorical  Exclusions 

In  addition  to  the  actions  listed  in  the 
Departmental  categorical  exclusions 
outlined  in  Appendix  1  of  516  DM  2, 
many  of  which  the  Bureau  also 
performs,  the  following  Bureau  of  Mines 
actions  are  designated  categorical 
exclusions  unless  the  action  qualifies  as 
an  exception  under  516  DM  2.3A(3): 
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V.  whether  the  disclosure  contains 
specific  information  about  operations, 
structures,  personnel,  and  activities  of 
the  agency,  as  opposed  to  political 
criticisms  of  or  commentary  about  the 
asencv  and  its  activities  generally 


requirement  that  the  agency  act  within  a 
specified  brief  period  of  time. 

iv.  whether  it  reasonably  appears  that 
the  injunction  obtained  will  effectively 
prevent  the  harm  that  would  otherwise 
occur;  and 


seek  the  remedy  of  a  constructive  trust  if 
suit  is  authorized  in  response  to 
recommendations  made  under  these 
guidelines. 

2.  Department  attorneys 
recommending  the  fding  of  suits  for 
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A.  Data  collection  activities  and  field 
surveys.  Included  are  reconnaissance- 
type  investigations,  research  studies  to 
develop  new  information,  stream  gaging, 
well  logging,  and  aquifier  response 
testing. 

B.  Individual  research  projects 
concerning  the  development  or 
evaluation  of  mining,  metallurgical,  or 
environmental  technologies;  and  the 
demonstration  of  associated  equipment. 

C.  Research  activities  concerning 
minerals  health  and  safety  technology. 

D.  Research  activities  that  take  place 
in  a  laboratory  where  methods  for 
proper  disposal  of  laboratory  wastes  to 
prevent  environmental  pollution  have 
been  implemented. 

E.  Field  demonstrations  and  pilot 
plants  when  operated  in  conjunction 
with  existing  facilities  of  a  cooperator  or 
contractor  when  such  facilities  provide 
for  effluent  and/or  emission  controls 
and  waste  disposal  practices  that  are 
and  will  be  in  compliance  with  all 
e.xisting  Federal,  State,  and  local 
standards  or  regulations. 

|FR  Ooc.  80-40208  Filed  12  24-W:  8  45  dm) 
BILLING  CODE  4310-53-M 


DEPARTMENT  OF  JUSTICE 

Attorney  General 

Proposed  Consent  Decree  and  Action 
To  Obtain  Damages  for  Disctiarge  of 
Pollutants  by  the  City  of  Punta  Gorda, 
Fla. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  38  FR.  19029,  notice 
is  hereby  given  that  on  March  17, 1980,  a 
proposed  consent  decree  in  United 
States  of  America  v.  City  of  Punta 
Gorda  and  the  State  of  Florida,  Ci\  il 
Action  No.  77-35-CIV,  vva.^  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Florida,  Fort  Myers 
Division. 

The  consent  deciee  requires  tiiC  City 
of  Punta  Gorda  to  pay  'c  itie  United 
States  Treasury  a  penaiiy  of  SlO.OOO 
within  thirty  (,30)  days  c'  ^'Ctry  of 
judgment  and  to  meet  certain  d;.'aJii:.es 
foi  the  construction  of  a  n.  vv  rerinnal 
wastewater  treatment  s\.~'rT.i. 

The  proposed  consfMi'  derrce  mny  be 
examined  at  the  Office  of  the  I'nited 
States  Attorney  for  the  Middle  Disti-irt 
of  Florida,  Tam-pa.  Florida:  at  the  Region 
IV  office  of  the  Environmental 
Protection  A.geucy.  Enforcement 
Division,  345  Cou.^tland  S':cet,  N.E.. 
AUanta,  Georgia  30300-.  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1254, 


9th  and  Pennsylvania  Avenue,  N.VV., 
Washington.  D.C.  20530. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Deputy  Assistant  Attorney  General, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530  and  should  refer  to  United  States 
of  America  v.  The  City  of  Punta  Gorda 
and  the  State  of  Florida,' {\l.D.  Fla..  Civil 
Action  No.  77-35-CIV;  D.J.  NO.  90-5-1- 
1-801). 

Angus  N4acBeth, 

Deputy  Assistant  Attorrey  Ci\nerol.  Land  and 
Natural  Resources  Division. 

(FR  Doc.  80-W214  Filed  12-34-80:  8  45  am] 
BILLING  CODE  4410-<I1-M 


Guidelines  for  Litigation  To  Enforce 
Obligations  To  Submit  Materials  for 
Predissemination  Review 

L  Scope 

These  guidelines  govern  the 
Department's  activities  in  connection 
with  the  enforcement  of 
predissemination  review  obligations, 
created  by  contract  or  agency 
regulation,  that  have  been  taken  on  by 
present  or  former  employees,  agents, 
and  contractors  of  the  United  States 
government  in  consideration  of  their 
being  granted  access  to  classified 
information  or  of  being  assigned  or 
retained  in  a  position  of  special 
confidence  and  trust  requiring  such 
access. 

II.  Criteria  for  Recommendations  That 
Suits  Be  rded 

A.  Only  the  Attorney  General  may 
authorize  the  filing  of  suits  subject  to 
these  guidelines.  Requests  received  by 
Department  attorneys  from  other 
agencies  for  the  filing  of  suits  which  aie 
determined  to  lack  litigative  merit 
should  also  be  brought  to  the  Attorney 
General's  attention  if  they  involve  novel 
issues  or  are  of  particular  importance  to 
the  requester. 

B.  Dr.pflrtment  attorneys  will  be 
guided  by  the  foHowiug  crilena  in 
dclerrnining  v.'hether  to  rccoianiend  that 
the  Attorney  Genera!  file  suit  against 
indi'.iduj'iS  who  have  brcuched  or 
threaten  to  breach  their  uMigalion  to 
subm.it  material  rrdating  to  intelligence 
activities  for  predissemination  review: 

7.  General  Principles 

a.  In  deciding  v.beth&r  to  reconimend 
that  the  Attorney  General  tile  suit,  the 
political  content  of  a  disclosure  and  the 
political  viewpoint  of  the  individual 
shall  not  be  considert.i.  Disclosures 


favorable  to  or  critical  of  the  agency 
shall  be  accorded  equal  treatment,  and 
em.barrassment  to  the  agency  by  the 
disclosure  shall  be  treated  as  irrelevant. 
Nothing  in  this  paragraph  precludes 
consideration,  however,  of  evidence  of  a 
person's  intention  to  disclose  to  disclose 
classified  information  or  to  disregard  an 
obligation  to  submit  material  for 
predissemination  review,  or  a  person's 
history  of  such  actions. 

b.  In  deciding  whether  to  recommend 
that  the  Attorney  General  file  suit. 
Department  attorneys  shall  observe  the 
principle  that  present  or  former 
government  officials  should  be  held  to 
identical  standards  of  trust  as  a  result  of 
their  access  to  classified  information, 
regardless  of  their  present  or  former 
rank  or  influence. 

2.  Specific  Considerations 

a.  Department  attorneys  may 
recommend  filing  suit  in  an  appropriate 
case  w  hen  an  individual  discloses  or 
causes  to  be  disclosed  information  or 
material  that  is  required  by  an  express 
agreement  or  agency  regulation  to  be 
submitted  to  an  agency  of  the  United 
States  prior  to  disclosure,  if  the 
individual  fails  to  submit  such  material 
or  information  for  predissemination 
review.  In  making  such 
recommendations.  Department  attorneys 
shall  take  into  account  the  following 
factors: 

i.  Whether  the  individual  willfully  or 
intentionally  failed  to  submit  the 
material  or  information  for 
predissemination  review,  when  the 
individual  knew  or  reasonably  should 
have  known  that  the  disclosiu-e  was 
subject  to  an  agreement  or  regulation 
requiring  the  submission  of  the  material 
or  information  for  predissemination 
review; 

ii.  whether  the  information  disclosed 
was  learned  in  the  course  of  the 
individual's  official  association  with  the 
agency,  and  is  not  widely  available  to 
members  of  the  public  who  have  not 
been  employees  of  the  agency; 

iii.  whether  the  disclosure  contains 
materia!  or  information  that  is  prope:!y 
clcssifiuble  (although  it  shall  not  be 
necessary  fur  the  United  States  to  allege 
that  the  disclosure  contains  classified 
information  in  filing  any  suit  under  these 
guideline?): 

iv.  whether  the  information  is 
disclosed  in  such  a  manner  as  to  make  it 
likely  that  the  substance  of  the 
disclosure  will  be  widely  known  or  is 
likely  to  come  to  the  attention  of 
individuals,  organizations  or  foreign 
nations ^mder  circumstances  which  may 
cause  harm  to  the  national  security  or 
foreign  policy  of  the  United  States; 


Federal  Register  /  Vol.  45,  No.  250  /  Monday,  December  29,  1980  /  Notices  85531 


2.  The  Attorney  General  may 
authorize  filing  suit  to  seek  punitive 
damages  for  a  disclosure  in  violation  of 
an  agreement  in  appropriate  cases, 

IV.  Other  Sanctions;  Private  Rights 

A     \Ir.fliinn  in   (Vioco  nitiHolinoc   anall 


Fellowships  and  Seminars,  for  projects 
beginning  after  January  1. 1981. 

(3) 

Date:  January  10, 1981 
Time:  9:15  a.m.  to  5:30  p.m. 
Room:  314 


proposed  meetings  will  consider 
information  that  is  likely  to  disclose, 

(1)  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential: 

(2)  information  of  a  personal  nature 
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V.  whether  the  disclosure  contains 
specific  information  about  operations, 
structures,  personnel,  and  activities  of 
the  agency,  as  opposed  to  political 
criticisms  of  or  commentary  about  the 
agency  and  its  activities  generally 
without  identifying  specific  activities  of 
the  agency; 

vi.  whether  it  appears  that  the 
disclosure  is  likely  to  result  in 
substantial  harm  to  particular 
operations  of  the  agency  or  endanger 
individual  lives; 

vii.  whether  it  appears  that  the 
disclosure  is  likely  to  inhibit  the  flow  of 
intelligence  information  to  the 
intelligence  community  from  its  lawful 
sources; 

viii.  In  the  case  of  predissemination 
review  obligations  imposed  by  agency 
regulations  rather  than  by  contract, 
whether  the  agency  concerned  has  taken 
appropriate  steps  to  apprise  the 
individual  of  the  existence  and  meaning 
of  the  regulation. 

b.  Any  decision  to  seek  an  injunction 
against  publication  of  information  is 
viewed  by  the  Department  as  an 
extraordinarily  serious  matter  that 
should  be  undertaken  only  after  the 
most  searching  scrutiny  of  the  strength 
of  the  government's  case.  Therefore. 
Department  attorneys  should  take  into 
account  the  following  factors  before 
recomm.ending  that  the  attorney  General 
authorize  filing  suit  prior  to  any 
disclosure  to  enjoin  such  disclosure: 

i.  The  considerations  listed  in  the 
preceding  subsection  for  fding  suit 
subsequent  to  disclosures,  except  that 
particular  stress  shall  be  placed  on  the 
question  of  whether  it  appears  that  the 
disclosure  is  likely  to  contain  material 
that  is  properly  classifiable  (although  it 
shall  not  be  necessary  for  the  United 
States  to  allege  that  the  disclosure 
contains  classified  information  in  filing 
any  suit  under  these  guidelines); 

ii.  whether  it  reasonably  appears  that 
the  disclosed  information  or  material 
required  to  be  submitted  to  an  agency  of 
the  United  States  without  submitting 
such  material  or  information  for 
predissemination  review; 

iii.  whether  the  system  of 
predissemination  review  adopted  by  the 
agency  concerned  provides  adequate 
procedural  safeguards  to  assure  that  the 
review  will  not  impermissibly  interfere 
with  the  dissemination  of  information 
other  than  that  which  is  properly 
classifiable,  including  the  articulation  of 
standards  for  the  imposition  of  any  final 
restraints  that  are  sufficiently  precise  to 
preclude  arbitrary  and  inconsistent 
administrative  action;*  and  the 


requirement  that  the  agency  act  within  a 
specified  brief  period  of  time. 

iv.  whether  it  reasonably  appears  that 
the  injunction  obtained  will  effectively 
prevent  the  harm  that  would  otherwise 
occur;  and 

v.  whether  adequate  steps  have  been 
taken  by  the  agency  concerned  or  by  the 
Department  to  inform  the  individual  that 
the  United  States  will  consider  filing  suit 
and  seeking  an  injunction  and/or  a 
constructive  trust  if  the  individual 
should  disseminate  the  information 
without  submitting  it  for 
predissemination  review. 

Litigation  in  Absence  of  Express 
Agreement 

The  Attorney  General  will  not 
authorize  suit  for  failure  to  submit 
material  for  predisse.Tiination  review  in 
the  absence  of  any  express  clearance 
obligation  imposed  by  contract  or 
regulation,  except  as  provided  in  section 
III.  A.  2,  of  these  guidelines. 

Ill 

In  situations  where  the  filing  of  suit  is 
recommended  under  part  II  of  these 
Guidelines,  Department  attorneys  will 
be  guided  by  the  following  criteria  in 
determining  what  remedy  or  remedies  to 
recommend  that  the  Attorney  General 
seek: 

A.  Predisclosure  injuctions: 

1.  Recomnendations  to  seek 
predisclosure  injunctions  shall  be 
guided  by  the  criteria  set  forth  in  section 
II  B.2.b..  supra. 

2.  The  Attorney  General  will  not  ask 
the  court  to  enter  an  injunction  pursuant 
to  Rule  65,  F.R.Civ  P.,  nor  seek  to 
enforce  the  language  of  Rule  65,  against 
any  individual  or  organization  other 
than  an  individual  v.ho  is  under  an 
express  obligation  to  submit  materials 
or  informalion  for  predissemination 
review  piif  su  mt  to  an  agreement  or 
regulation,  in  consideration  of  having 
been  given  access  to  classified 
information,  unless  it  appears  to  the 
satisfaction  of  the  Attorney  General 
either  thai  disclosure  of  the  material  or 
information  by  such  other  individuals  or 
organizations  wil!  pose  a  serious  and 
imminent  threat  to  the  national  security 
or  foreign  policy  of  the  United  States. 
The  Attorney  General  reserves  the  right, 
however,  to  brir.g  such  proceedings 
against  individuals  or  organizations  that 
actively  solicit  persons  subject  to  such 
obligations  to  violate  those  obhgations. 

B.  Constructive  Trusts 

1.  Departm.ent  attorneys  may 
recommed  that  the  Attorney  General 


*An  rtgfncy  policy  slatemont  providing  that  the 
<igt>n(:y  shall  seek  to  prevent  only  the  publication  of 


Inforniation  properly  cUssLfiable  under  the  terms  of 
a  Ujwful  Executive  Order  shul!  constitute 
compliance  with  this  requlreT.erJt. 


seek  the  remedy  of  a  constructive  trust  if 
suit  is  authorized  in  response  to 
recommendations  made  under  these 
guidehnes. 

2.  Department  attorneys 
recommending  the  filing  of  suits  for 
constructive  trusts  shall  give  careful 
consideration  to  the  nature  and  amount 
of  the  assets  that  the  Department  seeks 
to  have  included  in  such  trusts,  in 
accordance  with  the  following 
principles: 

a.  The  minimum  exercise  of  judicial 
power  that  will  do  justice  yet  protect  the 
interests  of  national  security  shall  be 
sought; 

b.  Remedies  requested  by  the 
Government  in  suits  under  these 
guidelines  should  be  designed  solely  to 
promote  compliance  with  lawful 
obligations  to  submit  material  for 
predissemination  review.  The 
Government  does  not  seek  to  reduce 
defendants  to  penury.  The 
appropriateness  of  a  proposed  remedy 
shall  be  judged  on  the  basis  of  all  the 
facts  in  each  individual  case; 

c.  Gross  receipts,  net  receipts  and 
other  measures  of  gain  from 
unauthorized  disclosures  shall  all  be 
considered  in  choosing  an  appropriate 
proposal  for  relief.  In  making  this 
choice.  Department  attorneys  shall  take 
into  account  the  individual 
circumstances  of  the  case,  including  but 
not  limited  to: 

i.  The  economic  in\pacl  on  the 
individual  and  any  dependents  of  the 
proposed  remedy; 

ii.  The  likelihood  that  a  particular 
remedy  will  serve  to  deter  other  persons 
who  may  be  considering  similar 
unauthorized  disclosures; 

iii.  The  extent  to  which  the  individual 
was  unjustly  enriched  by  the  disclosure; 

iv.  The  degree  of  care  that  the 
individual  exercised  to  protect  some 
interests  of  national  security  in  making 
his  or  her  disclosure  or  the  degree  of 
recklessness  shown  by  the  individual  in 
deciding  to  proceed  with  disclosure; 

v.  Whether  the  disclosure  is  the  first 
known  unauthorized  disclosure  by  the 
individual,  or  is  part  of  a  series  of  such 
disclosures; 

ve.  The  willingness  of  the  individual 
to  submit  future  disclosures  for 
predissemination  review; 

vii.  The  significance  of  the  harm  done 
to  the  national  security  by  the 
disclosure. 

C.  Liquidated  and  Punitive  Damages 

1.  The  Attorney  General  may 
authorize  filing  suit  to  seek  liquidated 
damages  for  any  disclosure  in  violation 
of  an  agreement,  where  such  agreement 
appropriately  contains  a  provision 
granting  the  United  States  liquidated 
damages  for  the  disclosure. 
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2.  The  Attorney  General  may 
authorize  filing  suit  to  seek  punitive 
damages  for  a  disclosure  in  violation  of 
an  agreement  in  appropriate  cases. 

IV,  Other  Sanctions;  Private  Rights 

A.  Nothing  in  these  guidelines  shall 
govern  the  discretion  of  Department 
attorneys  to  institute  other  types  of 
proceedings  for  the  violation  of  the  laws 
of  the  United  States  by  any  individual, 
including  civil  suits  arising  out  of 
unauthorized  disclosures  of  classified 
information. 

B.  Nothing  in  these  guidelines  creates 
or  confers  any  private  right  enforceale 
at  law  or  in  equity  against  the  United 
States  or  any  agency  or  employees 
thereof.  The  Attorney  General  retains 
discretion  to  file  or  decline  to  file  suits 
predicated  on  violations  of  an  obligation 
to  submit  material  for  predissemination 
review,  based  on  his  review  of  the  facts 
and  the  interests  of  justice  in  each  case. 

V.  Definition 

As  used  in  these  guidelines,  the  term 
"Attorney  General"'  means  the  Attorney 
General  of  the  United  States  of  a 
designee. 

Dated;  December  9. 1980. 
Benjamin  R.  Civiletti, 

Attorney  Co.nerul. 

|FR  Doc   RO-K)215  Filed  12-24-8(f  8:-ir.  „m| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meetings 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92^03,  as  amended),  notice 
is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  806  15th  Street.  N.W., 
Washington.  DC  20506: 

(1) 

Date:  January  7-8.  1981 

Time:  9:00  a.m.  to  5.30  p.m. 

Room:  1023 

Program:  This  meeting  will  review 
applications  submitted  by  state  humanities 
committees,  Division  of  State  Programs,  for 
activity  besinnin^  after  M,iri;h  1.  1981. 

(2) 

Date:  January  9,  1981 

Time:  9:00  a.m.  to  .^.oO  p  ni. 

Room:  1134 

Program:  Reside.ntial  Fellowships:  This 
meeting  will  review  applinations  Englisii 
Literature,  submitted  to  the  Division  of 


Fellowships  and  Seminars,  for  projects 
beginning  after  January  1, 1981. 

(3) 

Date:  January  10, 1981 

Time:  9:15  a.m.  to  5:30  p.m. 

Room:  314 

Program:  Summer  Stipends:  This  meeting  will 
review  applications  for  Summer  Stipends 
in  Music,  Theater  and  Dance,  submitted  to 
the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  Janua.'-y  1. 1981. 

(4) 

Date:  January  12. 1981 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  911 

Program:  This  meeting  will  review 
applications  for  Summer  Stipends  in 
Spanish  and  French  Life.'-afures  and 
Languages,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January  1. 1981. 

(5) 

Date:  January  12-13.  1931 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  1134 

Program:  This  meeting  wil!  review 
applications  submitted  for  Research 
Materials  Program:  Publications  projects 
Division  of  Research  Programs,  for  projects 
beginning  after  March  1,  1981. 

(6) 

Date:  January  13, 1981 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  911 

Program:  This  meeting  will  rt\  iew 
applications  for  Summer  Stipends  in 
English  Literature;  Restoration  to  the 
Present,  submitted  to  the  Division  of 
Fellov\'ship8  and  Seminars,  for  projects 
beginning  after  January  1,  1981. 

Date:  January  15, 1981 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  1023 

Program:  This  meeting  wil!  review- 
applications  for  Summer  Stipends  in 
German.  Slavic,  Oriental  and  Classical 
Languages  submitted  to  the  Division  of 
Fellowships  and  Semirars,  for  projects 
beginning  after  January  1. 1981. 

(8) 

Date:  January  16, 1981 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  1023 

Program:  The  meeting  will  revii?w 
applications  for  Summer  Stipends  in 
Ancients.  Medieval  and  Early  Modern 
European  History,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  January  1,  1981, 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants,  Becai.se  the 


proposed  meetings  will  consider 
information  that  is  likely  to  disclose, 

(1)  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(2)  information  of  a  personal  nature 
the  disclosure  of  which  would  constitute 
a  cleary  unv%'arranted  invasion  of 
personal  privacy;  and 

(3)  information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action;  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978.  1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary.  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506.  or 
call  (202)  724-0367. 
Stephen  J.  McCleary, 
Advisory  Committee  Management  Officer. 

IKR  Dm,  8t>-4a320  Filed  12-S4-80  845  am! 
BILLING  CODE  7536-01-M 


Visual  Arts  Panel  (Conceptual/ 
Performance/New  Genre);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Visual  Arts  Panel  (Conceptual/ 
Perforraance/New  Genre)  to  the 
National  Council  on  the  Arts  will  be 
held  January  15-16, 1980,  from  9:00  a.m.- 
5:30  p.m.  in  the  12th  Floor  Screening 
Room  of  the  Columbia  Plaza  Office 
Complex,  2401  E  Street  NW.. 
Washington,  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5  United  Stales  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
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includes  a  discussion  of  comments 


4G742.  to  require  under  §  135.151  that  no 

nDrann  mav  nnpratp  a  fiirtmipt  airnlanp 


Certification  and  Inspection;  and  Course 
?1R17.  Air  r.arripr  Mini  Indoctrination: 
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Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 

Dated:  December  16, 1980. 

John  H.  aatk. 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  .-Xrls. 

|FR  Doc.  80-40333  Piled  12-24-80:  8>»5  ami 
BILUNQ  CODE  7537-01-M 


Visual  Arts  Panel  (Video);  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Panel  (Video)  to  the  National  Council  on 
the  Arts  will  be  held  January  9-11, 1981. 
from  9:00  a.m.  to  5:30  p.m.  in  the  12th 
Floor  Screening  Room  of  the  Columbia 
Plaza  Office  Complex,  2401  E  Stroof, 
N'.W.,  Washington,  D.C. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  application  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humatiities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9  (b)  of 
section  552b  of  Title  5  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
(ohn  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC,  20.506,  or  call  (202)  634-6070. 

Dated:  December  16, 1980. 
{ohn  H.  Clark. 

D'~ec;or.  Office  of  Council  and  Panel 
Opecat-ons.  National  Endowment  for  the  Arts 

IKK  n.c  *M03M  Filed  12-24-80:  8  45  dm] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

IN-AR80-52] 

Reports.  Recommendation 
Responses;  Availability 

Aircraft  Accident  Reports  in  Brief 
Format  ' 

U.S.  Civil  A  viation.  Issue  No.  12  of 
1979  .Accidents  (NTSB-m-9j.— The 
National  Transportation  Safety  Board 
has  released  its  12th  volume  of 
abbreviated  reports  on  U.S.  civil 
aviation  accidents  which  occurred  last 


year.  The  300  accidents  reported  in  Issue 
No.  12,  released  December  15,  represent 
a  random  selection. 

In  issuing  Press  Release  No.  SB  80-100 
in  conjunction  with  the  publication  of 
this  volume,  the  Safety  Board  warned 
pilots  not  to  become  complacent  about 
the  threat  from  airframe  and  engine 
icing  because  of  the  speed  and 
sophistication  of  modern  aircraft.  While 
the  advances  in  the  design  of  engines 
and  deicing  a.^-.d  anti-icing  equipment 
have  markedly  reduced  the  hazards  of 
ice  in  genera!  aviation  Rying,  the  Board 
noted  that  they  have  by  no  means  been 
eliminated.  Cited  as  an  example  of  the 
threat  from  icing  conditions  is  the  crash 
of  a  Cessna  Turbo  Centurion  near 
Dunsmuir,  Calif.,  which  killed  six 
persons.  The  pilot,  who  had  a  total  of 
650  hours  flying  time,  was  advised  prior 
to  takeoff  of  thunderstorms,  icing,  and 
turb\ilence  a!on^  portions  of  her  planned 
route  to  Redding,  Calif.  Despite  the 
mart^inaj  weeihe:',  she  elected  to  make 
the  fiight  over  rcuntainous  terrain.  An 
attempt  was  made  to  climb  after 
reporting  icing  ccnd.tions,  but 
.Tpparently  ice  degraded  the  airc-aft's 
climb  capability. 

Note. — The  brier  ."cma!  reports  in  this 
publication  present  t.He  facts,  conditions, 
circumslanct'R  and  probable  cause(s)  for 
each  accider.t.  Add:*'cn;'.l  statistical 
inforniaiion  is  tabut.ited  by  injury  Index, 
injuries  and  causa!  factors.  While  these  brief 
reports  contain  esier.tia!  information,  more 
detailed  data  may  be  obtained  from  the 
original  factual  reports  en  file  in  the  Safety 
Board's  VVashingtca  office.  Upon  request, 
tactual  reports  w.ii  be  reproduced 
comnierica'.ly  at  an  average  cost  of  20  cents 
per  page  for  printed  .Tatter,  65  cents  per  page 
for  black-and-v.h'.'.e  photographs,  and  $4.37 
per  page  for  coloc  phctographs,  plus  postage. 
Requests  concerning  aircraft  accident  report 
briefs  shoi:ld  inc!uiie  ^1)  date  and  place  of 
occurrence,  (2)  ^>pe  of  aircraft  and 
registration  number  and  (3)  name  of  pilot. 
Requests  should  be  addressed  to:  Public 
Inquiries  Secticn.  National  Transportation 
Safety  Board.  WnshLngton,  D.C.  20594. 

Copies  o'  the  publication  may  be 
purchased  f;r.Ti  tha  N'ationa!  Technical 
Information  '^c.-.ice.  U.S.  Department  of 
Commerce,  Springp.eld,  Va.  22161. 

Reponses  to  Safety  Recommendations 

Aviation 

A-78-27  through  -29.  A-79-80  and -81. 
A  -80-64  through  -75.  from  the  Federal 
A  viation  Administration,  November  6, 
1930. — Response  is  to  five  reiterated 
recommendations  and  12  new 
recommendations  issued  by  the  Safety 
Board  on  August  8  [45  FR  55877,  August 
21, 1980)  in  connection  with  the  Board's 
special  investigation  of  the  commuter 
industry  and  the  elements  which  affect 
commuter  airline  safety.  Release  of  the 


Board's  special  study,  "Commuter 
Airline  Safety,  1970-1979"  (NTSB-AAS- 
80-1),  was  reported  at  45  FR  58734. 
September  4, 1960. 

As  to  the  reiterated  recommendations. 
FAA  notes  that  the  Board  had  been 
earlier  advised  of  actions  underway, 
many  of  which  were  developed  as  the 
result  of  implementation  and  issuance  of 
amendments  to  14  CFR  Part  135 
published  at  various  times  during  the 
past  year,  or  as  the  resolution  of  issues 
discussed  during  FAA's  First  Commuter 
Air  Carrier  Safety  Symposium  held  last 
January.  The  adequacy  of  these  actions,  ' 
and  other  regional  programs  directed  to 
commuter  safety,  will  again  be 
addressed  at  the  second  symposium  to 
be  held  January  16  and  17. 1981. 

As  to  recommendation  A-79-60. 
requiring  that  pilots  in  Part  135 
operations  be  thn-f-oughly  trained  on  the 
performance  capabilities  and  handling 
qualities  of  aircraft  when  loaded  to 
maximum  certificated  gross  weight  or  to 
the  limits  of  their  e.g.  envelope,  or  both, 
FAA  reports  issuance  of  new  §  135.244, 
Operating  Experience,  effective  last 
March  1.  FAA  believes  the  addition  of 
this  requirement  will  further  ensure  that 
pilots  involved  in  commuter  operations 
are  adequately  trained  in  all  pertinent 
operational  areas,  one  of  which  includes 
aircraft  handling  characteristics  at 
maximum  takeofT  gross  weights. 

With  respect  to  recommendation  A- 
79-61,  which  asked  FAA  to  expedite 
rulemaking  which  make  flight  time  and 
duty  time  limitations  and  rest 
requirements  for  commuter  air  carriers 
the  same  as  those  specified  for  domestic 
air  crewmembers  under  14  CFR  Part  121, 
FAA  reports  that  a  stipplemental  notice 
of  proposed  rulemaking  was  issued  on 
August  11, 1980  (Notice  No.  7&-3B).  That 
proposal  would  revise  the  time 
limitations  and  rest  requirements  for 
flight  crewmembers  utilized  by 
domestic,  flag,  and  supplemental  air 
carriers,  commerical  operators,  and  air 
taxi  operators,  based  upon  two  notices 
of  proposed  rulemaking  issued  in  1977 
and  1978  as  part  of  FAA's  Regulatory 
Review  Program.  FAA  notes  that 
comments  received  on  the  earlier 
notices  (and  specifically  Notice  76-3) 
indicated  need  for  intensive  review  and 
additional  conceptual  development. 
Consequently,  in  view  of  the  conceptual 
similarity  between  the  flight  and  duty 
time  limitations  proposed  in  Part  135 
and  the  proposal  in  Notice  78-3,  when 
FAA  issued  the  Part  135  amendments, 
changing  the  flight  and  duty  time 
limitations  in  Part  135  was  deferred  for 
fulher  consideration.  Accordingly,  this 
supplemental  notice  proposes  changes 
to  both  Part  121  and  Part  135  and 
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reciprocative  engine  aircraft  used  in  Part 
135  flights  which  are  certificated  for 
nine  or  less  passengers)  was 
accomplished  on  an  interim  basis  by 
internal  notices  culminating  April  1, 
1980.  FAA  notes  that  final 


relative  size  and  scope  of  Part  135  ' 
commuter  operations,  FAA  does  not,  at 
this  time,  believe  there  is  a  need  for  a 
fiight  dispatcher  as  indicated  in  Part  121 
operations.  FAA  will  continue  to 
monitor  the  situation.  Regarding  flight 


weight  control  procedures  as  well  as 
aircraft  reweight  periods.  The 
superseded  advisory  circular  for  air 
taxis  did  not  include  a  periodic  reweigh 
period.  FAA  does  not  believe  further 
steps  in  this  area  arc  appropriate  at  this 
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includes  a  discussion  of  comments 
received  on  Notices  78-3  and  77-17 
pertaining  to  flight  and  duty  time 
limitations. 

Recommendation  A-78-27  asked  FAA 
to  develop,  in  cooperation  with  industry, 
flight  recorder  standards  (FDR/CVR)  for 
complex  aircraft  which  are  predicated 
upon  intended  aircraft  usage.  FAA 
reiterates  comments  made  in  its  July  29, 
1980,  response,  indicating  that  during 
August  197"J  FAA  received  a  proposed 
standard  for  a  composite  CVR/FDR 
from  one  of  the  major  manufacturers  of 
both  CVR's  and  FDR's.  FAA  has  now 
developed  a  proposed  draft  standard  for 
a  composite  CVR/FDR.  A  new  public 
procedure  to  expedite  issuance  of 
standards  for  specified  materials,  parts, 
processes,  and  appliances  used  on  civil 
aircraft  was  issued  by  FAA  on  June  2, 
1980,  with  September  9  as  its  effective 
date.  FAA  will  publish  its  proposed 
standard  for  a  composite  CVR/FDR 
under  this  new  pi  ocedure.  (A  copy  of 
the  latest  draft  of  the  CVR/FDR,  a  copy 
of  the  draft  of  the  CVR/FDR  Standard, 
and  a  copy  of  the  new  TSO  procedures 
were  provided  with  FAA's  November  6 
response.)  FAA,  as  a  result  of  a  recent 
Safety  Board  recommendation,  is 
requestmg  SAE  to  develop  the  standard 
from  this  draft  material. 

Recommendation  A-78-28  asked  FAA 
to  draft  specifications  and  fund  research 
and  development  for  a  low  cost  FDR, 
CVR,  and  composite  recorder  which  can 
be  used  on  complex  general  aviation 
aircraft,  and  establish  guidelines  for 
these  recorders.  FAA  notes  that 
although  initially  FAA  had  planned  to 
establish  a  regulatory  project  to  develop 
iin  advance  notice  of  proposed 
rulemakmg  for  identification  of 
appropriate  standards,  further  review 
indicated  that  this  procedure  w.ts  not 
necessary.  Research  and  development 
previously  accomplished  by  the  U.S. 
Army  and  by  NASA  were  already  being 
incorporated  by  several  equipment 
manufacturers  in  their  own  development 
plans. 

Recommendation  A-78-29  called  on 
FAA  to,  in  the  interim,  amend  14  CFR  to 
require  that  no  operation  (except  for 
maintenance  ferry  flights)  may  be 
conducted  with  turbine-powered  aircraft 
.:ertificoled  to  carry  six  passengers  or 
nore,  which  require  two  pilots  by  their 
:ertinciite,  without  an  operable  CVR 
,apahle  of  retaining  at  least  10  minutes 
uf  intracockpit  conversation  when 
power  is  interrupted;  such  requirements 
can  "be  met  with  available  equipment  to 
facilitate  rapid  implementation  of  this 
requirement.  As  noted  in  P'AA's  July  29 
response,  14  CFR  Part  i:i5  was  amended, 
as  published  October  10,  1978,  at  43  FR 


46742,  to  require  under  §  135.151  that  no 
person  may  operate  a  turbojet  airplane 
having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more,  unless  it  is  equipped 
with  an  approved  cockpit  voice 
recorder.  In  further  fulfillment  of  this 
recommendation,  FAA  is  drafting  an 
NPRM  which  would  require  under  Part 
91,  General  Operafing  and  Fiight  Rules, 
several  additional  equipment  items, 
including  a  CVR  on  all  multiengine 
turboject  airplanes.  This  would  expand 
the  coverage  under  §  135.151  since  there 
would  be  no  minimum  seating 
requirement  specified. 

In  response  to  recommendation  A-80- 
64,  calling  for  establishment  of  a 
separate  classification  of  commuter 
airline  inspectors  to  conduct  commuter 
airline  surveillance,  FAA  notes  that  a 
separate  classification  was  established 
within  the  FAA  GS-1825  classification 
guide  v/ell  in  advance  of  issuance  of  this 
recommendaUon.  FAA  says  this 
classification  for  Principal  Aviation 
Safety  Inspectors  emphasizes 
experience  requirements  for  the 
certification  and  surveillance  of 
commuter  airlines.  This  guide  is 
currently  being  used  in  the  job 
classification  of  these  inspectors.  (A 
copy  of  the  guide  was  provided.) 

FAA  agrees  with  recommendation  A- 
80-65,  which  called  for  a  specialized 
training  for  inspectors  assigned  to 
commuter  airhnes  to  insure  that 
inspectors  are  qualified  in  the 
equipment  operated  and  are 
knowledgeable  regarding  commuter 
airline  operations,  and  FAA  has 
initiated  additional  training  courses  for 
this  purpose.  Specialized  training  is 
being  provided  for  inspectors  assigned 
to  commuter  airlines  at  the  Mike 
Monroney  Aeronautical  Center  at 
Oklahoma  City.  Course  21618,  Air 
Carrier  Airworthiness  Indoctrination 
(ACAI),  is  for  general  aviation 
inspectors  and  is  made  up  of  selected 
subjects  from  the  air  carrier  inspectors' 
indoctnnation  course.  It  was  initiated  in 
fiscal  year  1979  in  response  to  revised 
Part  135;  80  inspectors  cnntpleted  this 
course  in  fiscal  year  1979-80  and  15 
inspectors  are  scheduled  for  fiscal  year 
1581.  The  second,  Course  21828,  Air  Taxi 
Certification  and  Surveillance,  covers 
certification  requirements,  operating 
rules,  aircraft,  equipment,  policies,  and 
procedures — developed  for 
airworthiness  inspectors  assigned  to 
commuter  airlines.  In  fiscal  year  1979- 
80,  FAA  trained  48  inspectors  in  Course 
21828  and  36  inspectors  are  scheduled 
for  fiscal  year  1981.  There  are  two 
courses  for  operational  inspectors: 
Course  22100,  Air  Taxi  Operations 


Certification  and  Inspection;  and  Course 
21617,  Air  Carrier  Mini  Indoctrination; 
170  inspectors  completed  Course  22100 
in  fiscal  year  1979-80  and  40  inspectors 
completed  Course  21617  in  fiscal  year 
1980  (the  first  year  that  this  course  was 
offered).  For  fiscal  year  1981,  Course 
22100  has  70  inspectors  scheduled  for 
attendance  and  Course  21617  has  36 
inspectors  scheduled.  With  regard  to 
flight  training  and  qualifications,  FAA  is 
making  an  effort  to  qualify  all  commuter 
inspectors  in  at  least  one  turboprop 
aircraft,  and,  where  applicable,  specific 
turbojet  aircraft  under  their  surveillance. 
This  should  be  viewed  as  a  continuing 
program  due  to  such  factors  as 
manpower  and  fiscal  restraints  and 
personnel  turnover. 

In  answer  to  recommendation  A-80- 
66,  which  asked  FAA  to  allocate  GADO 
resources  to  insure  that  all  commuter 
surveillance  and  general  aviation 
requirements  can  be  accomplished,  FAA 
reports  that  127  Flight  Standards 
Aviation  Safety  Inspector  positions 
were  allocated  for  fiscal  year  1981 
budget  appropriation,  all  dedicated  to 
commuter/air  taxi  certification  and 
surveillance  activities.  FAA  nt)tes  that 
due  to  a  pressing  need,  50  of  these 
positions  were  advanced  to  the  fiscal 
year  1980  budget;  all  positions  have 
been  filled.  The  additional  77  positions 
will  be  filled  during  fiscal  year  1981. 

FAA  agrees  with  recommendation  A- 
80-67,  which  calls  for  a  procedure  for 
distributing  surveillance  of  commuter 
airline  maintenance  evenly  during  all 
periods  when  maintenance  is  performed. 
FAA  notes  that  work  assignments  for 
inspectors  is  a  function  of  district  office 
supervision,  which  provides  the  greatest 
flexibility  for  effective  utilization  of 
those  personnel.  The  headquarters  and 
regional  offices  periodically  emphasize 
the  need  for  specific  surveillance  by 
notices,  such  ss  N  8000.198,  Increased 
Surveillance  for  Operator  Under  New 
Part  135  (copy  provided).  FAA  reports 
that  inspector  personnel  assigned  to 
commuters  have  borne  a  fime- 
consum.ing  workload  in  the 
recertification  of  those  operators  under 
the  new  Part  135.  With  this  workload 
behind  FAA  and  the  hiring  of  new 
inspectors  for  commuter  assignments 
now  in  progress,  coupled  with  the 
commuter-oriented  inspector  programs, 
sufficient  inspector  manpower  should  be 
provided  to  accommodate  scheduling 
off-hour  surveillance  of  commuter 
maintenance  activities,  according  to 
FAA. 

FAA  reports  that  the  recommendation 
A-80-68  requirement  (that  only  actual 
passenger  weights  be  used  in  weight 
and  balance  computations  for 
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development  of  commuter-served 
airports,  and  that  future  programs, 
though  subject  to  legislative  approval, 
have  also  been  designed  to  support 
commuter  airports,  and,  accordingly,  no 
further  action  is  presently  intended. 


evaluation  of  existing  Dram  Shop 
programs  in  the  States  of  California  and 
New  Jersey,  In  the  latter  State,  for 
example,  NHTSA  funded  and  is  wotking 
with  the  State  Attorney  General  and  the 
New  Jersey  Office  of  Highway  Safety  in 


1980. — Response  concerns 
recommendations  issued  September  24 
following  investigation  of  the  leak  of 
crude  oil  from  a  fractured  22-inch 
pipeline  at  a  levee  crossing  at  Berwick, 
La..  laniiarv  2.  IPflfl.  Thp  r.niHp  nil 
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reciprocative  engine  aircraft  used  in  Part 
135  flights  which  are  certificated  for 
nine  or  less  passengers]  was 
accomplished  on  an  interim  basis  by 
internal  notices  culminating  April  1, 
1980.  FAA  notes  that  final 
implementation  of  this  recommendation 
is  by  Advisory  Circular,  AC  120-27A. 
Weight  and  Balance  Control,  issued 
May  14. 1980,  and  by  internal 
instructions  to  FAA  airworthiness 
inspectors,  now  under  development. 
FAA  would  cause  the  certificate  holders 
to  develop  suitable  weight  and  balance 
control  systems  that  can  be  easily 
managed  by  pilots  or  other  personnel 
responsible  for  loading,  in  accordance 
with  methods  and  procedures  provided 
by  the  respective  certificate  holder. 

In  response  to  recommendation  A-80- 
69,  which  asked  FAA  to  amend  14  CFR 
135.243  to  require  a  minimum  number  of 
multiengine  flight  hours  for  a  pilot-in- 
command  of  a  multiengine  commuter 
airline  flight,  FAA  reports  that  last 
February  new  §  135.244,  commuter  pilot- 
in-command  operating  experience 
requirements,  was  issued,  containing 
standards  for  pilots  prior  to  designation 
as  pilot-in-command  on  commuter 
passenger-carrying  operations.  These 
requirements  established  increased 
operating  experience  levels  by  make 
and  model  for  both  single  and 
multiengine  aircraft.  This  experience, 
which  varies  depending  on  whether  the 
aircraft  is  piston  or  turbine  powered, 
must  be  acquired  under  the  supervision 
of  a  check  airman  employed  by  the 
tertificate  holder  in  passenger-carrying 
operations.  FAA  says  the  intent  of  this 
rule  is  to  upgrade  pilot  experience  to 
adhere  to  a  higher  level  of  safety.  Also, 
the  section  (copy  provided)  specifies 
requirements  in  addition  to  those  in 
§  135.243  which  require  all  pilots  serving 
in  commuter  operations  to  hold  an 
airline  transport  pilot  certificate.  This 
requirement  contributes  appreciably  to 
pilot-in-command  experience,  especially 
when  complemented  by  the  provisions 
of  new  §  135.244.  Finally,  FAA  believes 
the  increased  training  program 
requirements  of  Subpart  H  of  Part  135 
are  also  a  positive  factor.  The  operating 
experience  under  §  135.244  must  be 
acquired  only  after  satisfactory 
completion  of  the  appropriate  ground 
and  flight  training  for  the  aircraft  and 
crewmember  position.  Approval 
provisions  for  the  operating  experience 
must  be  scheduled  in  the  operator's 
training  program. 

Recommendation  A-80-70  asked  FAA 
to  amend  14  CFR  Subpart  B  to  require 
that  dispatch  and  flight  operations 
duties  are  supervised  by  personnel 
trained  in  those  functions.  Due  to  the 


relative  size  and  scope  of  Part  135  ' 
commuter  operations,  FAA  does  not,  at 
this  time,  believe  there  is  a  need  for  a 
night  dispatcher  as  indicated  in  Part  121 
operations.  FAA  will  continue  to 
monitor  the  situation.  Regarding  flight 
operating  personnel  qualifications  and 
training,  FAA  believes  the  current 
regulations  are  adequate.  The 
qualification  requirements  for 
supervisory  personnel  are  adequate  to 
achieve  the  intended  level  of  safety: 
§  135.37,  Management  Personnel 
Required,  required  a  qualified  director 
of  operations,  chief  pilot,  and  director  of 
maintenance:  §  135.39  specifies  the 
qualifications  that  persons  occupying 
these  positions  must  possess;  and 
§  1325.77,  Responsibility  for  Operational 
Control,  requires  each  certificate  holder 
to  list  in  his  operating  manual  ihe  name 
and  title  of  each  person  authorized  to 
exerci.'^e  operational  control.  FAA 
intends  to  take  no  further  step.s  in  this 
area  a?  this  time. 

With  respect  to  recommendation  A- 
80-71,  which  asked  FAA  to  amend 
§  135.185  to  require  that  aircraft  empty 
weight  and  that  center  of  gravity  be 
determined  more  frequentlj',  FAA  says 
it  agrees  with  the  intent  of  the  proposal 
as  it  regards  the  importance  of  aircraft 
empty  weight,  opcratiiig  weight,  and 
corresponding  centers  of  gravity  (e.g.). 
However,  FAA  btlieves  a  well 
developed  cu.mulative  weight  control 
system  is  the  primary  means  of 
controlling  operating  weight  and  e.g. 
This  system  continuously  updates 
opc-ating  weights  and  c.g.'s  (or  other 
aircraft  weight  references)  to  account 
for  changes  to  the  aircraft,  its 
equipment,  or  standard  passenger 
provisions  such  as  stewardess  supplies. 
FAA  notes  that  periodic  reweighing  of 
aircraft  under  approved  programs  serves 
to  confirm  the  cumulative  weight  control 
system;  §  135.185  provides  for  the  use  of 
approved  weight  and  balance  control 
systems  for  multiengine  aircraft  which 
includes  cumulative  weight  control. 
These  programs  include  periodic 
reweighing  requirements  for  aircraft 
conirollcd  on  a  fleet  basis,  as  well  as 
aircraft  handled  individually.  In  the  case 
of  aircraft  fleets,  aircraft  within  each 
fleet  a.'-e  weighed  on  a  sampling  basis  to 
confirm  the  fleet  weight  and  e.g. 
Therefore,  reweighing  periodically  is 
imposed  on  the  fleet  rather  than  on 
individual  aircraft. 

Further  with  respect  to 
recommendation  A-80-71.  FAA  notes 
that  Advisory  Circular  120-27 A,  Weight 
and  Balance  Control,  was  issued  May 
18.  This  circular  consolidates  previous 
advisory  circulars  for  air  taxis  and  large 
air  carriers,  and  includes  cumulative 


weight  control  procedures  as  well  as 
aircraft  reweight  periods.  The 
superseded  advisory  circular  for  air 
taxis  did  not  include  a  periodic  reweigh 
period.  FAA  does  not  believe  further 
steps  in  this  area  arc  appropriate  at  this 
time. 

FAA  concurs  with  recommendation 
A-80-72.  which  called  for  evaluation 
and  revision  as  appropriate  of  criteria 
for  authorizing  single-pilot  IFR 
operations  for  commuter  airlines.  FAA 
reports  that  §  135.105  was  amended, 
effective  March  1, 1980,  to  require  that, 
prior  to  authorizing  single  pilot  IFR 
operations,  the  pilot-in-command  must 
have  previously  logged  100  pilot-in- 
command  hours  in  the  make  and  model 
aircraft  to  be  flown.  This  increased  pilot 
experience  requirement  would  ensure 
that  the  pilot  has  aircraft  familiarity  and 
proficiency  sufficient  to  adequately  cope 
with  IFR  operational  problems  and  to 
handle  inflight  emergencies. 

In  connection  with  recommendation 
A-80-73,  which  asked  FAA  to  expand 
the  ADAP  program  to  support  the 
development  of  commuter-served 
airports,  FAA  notes  that  in  1976, 
Amendments  to  the  Airport  and  Airway 
Development  Act  of  1970  defined 
commuter  airports  for  the  first  time  and 
provided  specific  funding  for  their 
development.  FAA  reports  that  in 
administering  the  Airport  Development 
Aid  Program  (ADAP),  FAA,  through  use 
of  an  authorized  discretionary  fund,  has 
consistently  granted  more  for  commuter 
airport  development  annually  than  the 
$15  million  identified  in  the  Act  for  use 
at  commuter  locations.  FAA  notes  that 
the  Administration's  legislative  proposal 
to  continue  an  airport  grant  program 
beyond  the  September  30, 1980, 
expiration  of  the  ADAP  was  developed 
to  provide  a  single  fund  for  development 
of  all  commercial  service  (including 
commuter)  airports.  FAA  says  this  will 
allow  greater  emphasis  to  be  placed  on 
improvement  of  commuter  airports  in 
the  post-1990  program.  FAA  states  that 
the  latest  House  and  Senate  legislative 
proposals  require  administration  of  the 
facihties  and  equipment  and  .'iirport 
development  programs  in  a  manner  to 
maximize  the  use  of  safety  facilities 
with  highest  priority  for  commercial 
service  airports.  This  includes,  but  is  not 
limited  to,  installation,  operation,  and 
maintenance  of  precision  approach 
systems  for  each  primary  runway; 
grooving  or  friction  treatment  of  all 
primary  and  secondary  runways; 
nonprecision  approaches  for  secondary 
runways;  and  electronic  or  visual 
vertical  guidance  on  all  runways.  FAA 
believes  its  ADAP  program  has  been 
administered  to  support  the 
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been  instructed  to  closely  observe  all 
pipeline  rights-of-way  for  signs  of 
leakage. 

In  response  to  recommendation  P-80- 
68,  which  called  for  evaluating  existing 


and  related  correspondence,  are  provided 
free  of  charge.  Ail  requ"s!s  for  copies  must  be 
in  writing,  identifi.'d  by  recommend.Ttion 
numbe--  Address  roqur^ts  to:  Public  Inquiries 
Section  National  Transportation  Safety 
Board.  Washington.  D.C.  20594. 


comments  submitted  with  respect  to  the 
Draft  Supplement  No.  2,  the 
Commission's  staff  will  prepare  a  Final 
Supplement  No.  2,  the  availability  of 
which  will  be  published  in  the  Federal 
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development  of  commuter-served 
airports,  and  that  future  programs, 
though  subject  to  legislative  approval, 
have  also  been  designed  to  suppoi-f 
commuter  airports,  and,  accordingly,  no 
further  action  is  presently  intended. 

With  respect  to  recommendation  A- 
80-74,  which  asked  FAA  to  revise  the 
qualifying  criteria  to  insure  that  a  larger 
percentage  of  commuter-served  airports 
are  equipped  with  instrument  landing 
systems,  FAA  reports  initiation  of  an 
extensive  evaluation  of  the  instrument 
landing  system  (ILS)  qualifying  criteria. 
This  evaluation  includes  a  reassei;sment 
of  the  benefits  derived  from  an  ILS  by 
all  categories  of  aviation,  including 
trunk  carriers,  commuter  carriers,  air 
taxi  carriers,  general  aviation,  and 
military.  Completion  of  this  evaluation 
is  anticipated  in  the  near  future,  and 
FAA  will  advise  the  Board  of  rcauh.s 

Recommendation  A-80-75  asked  F.AA 
to  insure,  lo  the  extent  possible,  that 
airports  which  are  served  by  commuter 
airlines  are  equipped  with  an  insiiument 
approach  facility.  FAA  reports  initialing 
in  February  1980  an  in-depth  analysis  of 
all  airports  served  by  commuter  airlines 
in  the  continental  U,S.  and  Hawaii 
which  found  that  64  percent  have  a 
commissioned  or  programmed 
instrument  landing  system.  Comrnu'er 
needs  at  the  i-emaining  commuter-served 
airports  are  being  investigated,  FAA 
notes  that  recommendations  regarding 
the  installation  of  ILS's  at  specific 
airports  are  anticipated  in  the  near 
future  and  will  be  made  available  to  the 
Board. 

H-80-47,  from  the  Notioncl  IJ!gh:vay 
Traffic  Safety  Administration, 
December  9,  1980. — Response  is  to  a 
recommendation  issued  September  18 
following  investigation  of  the  head-on 
collision  cf  a  sedan  and  a  pickup  truck 
on  U.S.  Route  64,  near  Perry,  Okl;i., 
February  23. 1980.  The  recommendation 
asked  NHTSA  to  evaluate  the 
effectiveness  of  current  Dram  Shop  type 
laws  in  reducing  the  number  of  highway 
accidents  in\olving  drivers  under  the 
influence  of  alcohol  in  States  having 
such  laws,  and,  if  these  evaluations 
prove  to  be  positive,  then  incorporate 
the  concepts  of  the  laws  into  the 
existing  Highway  Safety  Program 
Standard  No.  8,  Alcohol  in  Relation  to 
Highway  Safety.  (See  45  FR  67174, 
October  9, 1980,) 

The  response  indicates  that  NHTSA 
believes  that  a  widespread  national 
"impact"  evaluation  of  Dram  Shop  laws 
would  be  very  costly  and  ill-advised  at 
this  time.  A  more  constructive  approach, 
which  NHTSA  is  now  undertaking,  is 
the  more  limited,  administrative 


evaluation  of  existing  Dram  Shop 
programs  in  the  States  of  California  and 
New  Jersey.  In  the  latter  State,  for 
example,  NHTSA  funded  and  is  working 
with  the  State  Attorney  General  and  the 
New  Jersey  Office  of  Highway  Safety  in 
a  special  program  to  enforce  their  Dram 
Shop  law.  NHTSA  says  it  intends  to 
monitor  this  program  closely,  to  assess 
t!;e  degree  to  which  their  law  was 
impltm.en'ed  and  to  convey  to  all  States 
the  actii-ities  and  accom.piishments  of 
!h;s  program  when  completed.  Further. 
'  vHTS.^  will  continue  to  encourage  State 
and  local  communities  to  evaluate  their 
laws  and  associated  programs  whenever 
possible,  (Attached  to  NTITSA's 
response  is  a  section  of  a  1973  NHTSA- 
contracted  study  on  the  drinking  driver, 
covering  Dram  Shop  laws.) 

//,  :arrnodal 

i-£C>-3,  from  the  Association  of 
Anit.r'can  Railroads  (AARJ.  December 
8.  1930. — Response  is  to  a 
rfecommendation  issued  October  21  as  a 
result  of  investigation  of  the  derailment 
November  8, 1979,  of  cars  25  through  49 
of  Conrail  freight  train  IHEN-8  one  mile 
eas-l  of  Inwood,  Ind,  Tank  car  GATX 
26024,  containing  vinyl  chloride,  came  to 
rest  completely  overturned  with  the 
man- way  dome  and  associated  valves 
bunt  J  so  that  they  could  not  be 
examined.  The  recommendation  asked 
A.AR  to  examine  ruptured  tank  cars  to 
determine  what  effect  current  design 
and  welding  practices  for  welded  tank 
attachments  may  have  on  the  structural 
integrity  of  tank  cars  loaded  with 
pressurized  liquefied  gases  in  Iha 
derailment  environment  and  rr.port  the 
res;!ltaRt  findings.  (See  45  FR  71870. 
October  30, 1930 ) 

AAR's  response  indicates  that  the 
Research  and  Test  Department  has  been 
gathering  data  since  mid-summer  on 
failures  such  as  that  which  occurred  on 
GATX  26024,  at  the  General  American 
Transportation  Com.pany's  facility  in 
Hearne,  Texas.  Also,  AAR  has  been 
gathering  dafi  on  other  types  of  failure 
'.vhore  the  U::k  car  lost  product  through 
a  crack  which  developed  while  the  car 
was  not  moving  in  rail  transportation 
mode. 

A.AR  states  that  its  investigation  will 
include  the  design  and  welding  practices 
currently  used  on  tank  cars  which 
transport  pressurized  gases.  AAR 
intends  to  seek  advice  and  comments 
from  recognized  experts  on  welding 
practices  within,  as  well  as  outside,  the 
railroad  industry.  The  Safety  Board  will 
be  kept  informed. 

Pipeline 

P~80-66  through  -68,  from  the  Texas 
Pipe  Line  Company,  December  3, 


1980. — Response  concerns 
recommendations  issued  September  24 
following  investigation  of  the  leak  of 
crude  oil  from  a  fractured  22-inch 
pipeline  at  a  levee  crossing  at  Berwick, 
La.,  January  2, 1980.  The  crude  oil 
subsequently  ignited.  (See  45  FR  67175. 
October  9.  1980.) 

Recommendation  P-80-66  asked 
Texas  Pipe  Line  to  review  the  practice 
of  using  fillet-welded  reinforcement 
sleeves  for  tie-in  welds  to  determine  if 
these  sleeves  have  been  the  cause  of 
any  pipeline  failures  in  its  system,  and 
based  on  the  results  of  this  review. 
revise  company  practices  and 
procedures  for  the  use  of  these  sleeves. 
The  company  states  in  its  response  that 
it  has  never  had  a  general  practice  of 
using  fillet-welded  reinforcement 
sleeves  for  tie-in  welds.  As  far  as  can  be 
determined,  the  company  says  it  has 
had  only  one  other  pipe  failure  resulting 
from  the  use  of  a  fillet-welded 
reinforcement  sleeve.  This  fai'ure 
occurred  about  25  years  ago  in  the  bank 
of  a  river  crossing  in  close  proximity  to 
an  underbend  where  the  pipe  was 
belie\ed  to  be  heavily  stressed. 

Texas  Pipe  Line  notes  that  Liquid 
Petroleum  Transportation  Piping 
Systems.  ANSI  B  31.4,  the  industry 
voluntary  standard  code  for  pressure 
piping,  allows  the  use  of  fillet-welded 
full  encirclement  sleeves,  under  certain 
conditions,  for  repairing  pipe  in  high- 
pressure  service.  Texas  Pipe  Line  says  it 
adheres  strictly  to  this  code  in  the  repair 
of  its  pipelines  when  such  lines  are  not 
otherwise  covered  by  procedures 
contained  in  49  CFR  Part  195.  Since  the 
use  of  I'lllet-welded  full  encirclement 
sleeves,  under  certain  conditions,  to 
repair  high-pressure  pipe  is  acceptable 
industry  practice  and  company 
experience  supports  the  use  of  such 
sleeves,  except  in  locations  of  unusual 
stress  such  as  in  locations  of  unusual 
stress,  Texas  Pipe  Line  has  issued  the 
following  instructions  to  its  line 
managers: 

F^ffective  immediately  fillet-welded  full 
encirclement  sleeves  shall  not  be 
perm ar.ently  installed  in  locations  of  unusual 
stre.ss  such  as  in  the  tops  of  levees  or  within 
3-feef  of  overbends.  underbends  or 
sidebends 

Recommendation  P-60-67  asked  the 
company  to  notify  the  pipeline  patrol  of 
the  location  of  existing  fillet-welded 
sleeves  and  instruct  it  to  exam.ine. 
during  periodic  patrols,  the  areas  around 
the  sleeve  installations  for  signs  of 
leakage.  Texas  Pipe  Line  reports  that  it 
has  reviewed  all  of  its  main  lines  and 
has  not  found  any  location  were  a 
reinforcement  sleeve  is  subjected  to  any 
unusual  stress.  Air  patrol  pilots  have 
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those  persons  providing  comments  or 
information  in  response  to  this  notice.  If 
the  initial  finding  concludes  that  there 
have  not  been  any  significant  changes, 
request  for  reevaluation  may  be 
submitted  for  a  period  of  60  days  after 


the  following  proposed  transactions.  All 
interested  persons  are  preferred  to  the 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transactions. 
Alabama  intends  to  submit  to  the 


as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
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been  instructed  to  closely  observe  all 
pipeline  rights-of-way  for  signs  of 
leakage. 

In  response  to  recommendation  P-60- 
68.  which  called  for  evaluating  existing 
procedures  for  leak  detection  and  taking 
steps  to  make  these  procedures  more 
effective,  Texas  Pipe  Line  reports  that  it 
has  evaluated  its  existing  procedures  for 
leak  detection  of  its  main  lines  and  has 
found  such  procedures  to  be  generally 
effective.  Among  the  procedures  used 
are:  (1)  Volume  over/short  checking 
between  origin  and  destination  by 
station  personnel;  {2)  line  pressure 
recording  charts  with  alarms;  (3)  line 
differential  pressure  mercoid  shutdown 
devices  with  alarms;  and  (4)  weekly  air 
nntrol  of  main  lines. 

Texas  Pipe  Line  states  that  it  is 
planning  to  install  additional  meters  and 
associated  equipment  on  the  Houma-Pt. 
Arthur  22-inch  line  to  provide  a 
continuous  volume-in,  volume-out 
comparison,  which  is  expected  to 
improve  leak  detection  capabilities. 
Other  pipelines  will  be  evaluated  for 
possible  installation  of  a  similar  system. 

Railroad 

fl-80-47.  from  the  Bay  Area  Rapid 
Transit  District  (BART),  December  9. 
1980. — Response  is  to  a  recommendation 
issued  October  24  following 
investigation  of  the  derailment  of  a 
Western  Pacific  Railroad  Company 
freight  train  at  Hayward.  Calif.,  April  9, 
1980.  The  recommendation  asked  BART 
to  establish  procedures  to  prevent  trains 
from  being  operated  into  an  area  whsre 
>.n  emergency  exists  until  it  is  known 
ihat  it  is  safe  to  do  so,  and  to  develop 
ind  maintain  on  a  current  basib  with  the 
Western  Pacific  Railroad  Company  a 
pian  for  immediate  notification  of  any 
•  meigency  occuning  on  the  cumnion 
■  jght-of-way  between  Oakland  and 
Fi  emont.  (See  45  FR  79206,  November 
:!.3.  1980.) 

The  response  indicates  that  B.ART  and 
Western  Pacific  have  established 
procedures  and  exchanged  appropriate 
telephone  numbers  to  expedite 
notification  of  each  other  in  the  event  of 
an  actual  or  potential  emergency 
involving  the  right-of-way  of  the  other 
between  Oakland  and  Fremont.  The 
telephone  numbers  terminate  in  the 
Sacramento  Dispatcher's  office  of  the 
Western  Pacific,  and  the  Operations 
Control  Center  at  BART.  BART  checks 
all  emergency  numbers  at  least  once  a 
month,  and  logs  the  results.  The 
operating  rules  of  both  properties 
recognize  "Stop"  signals  given  by  others 
on  or  adjacent  to  their  respective  rights- 
of-way. 

Note.— Copies  of  the  Safety  Board's 
recommendation  letters,  as  well  as  responses 


and  related  correspondence,  are  provided 
free  of  charge.  All  requ"sts  for  copies  must  be 
in  writing,  idenfifi.id  by  recommend.ition 
numbiv  Address  rcqiirr-ts  to:  Public  Inquiries 
Spction  National  Transportation  Safety 
Board.  Washington.  DC.  20.594. 
(4gU.S.C.  1903(aK2).  1906) 
Margaret  L.  Fisher. 
Federal  Register  Liaison  Officor. 
December  19. 1980. 

in?  D.if    B.>4.'ilir  F;^i!  l."  :4  ay  B:15ain| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-466) 

Aliens  Creek  Nuclear  Generating 
Station,  Unit  No.  1;  Availability  of  Draft 
Supplement  No.  2  to  Final 
Environmental  Statement 

Noticu  ]£,  hereby  given  that  Draft 
Supplement  N'o.  2  to  the  Final 
Environmental  Statement  (NUREG- 
0470)  bar.  been  prepared  by  the 
Commissions  Office  of  Nuclear  Reactor 
Regulation  related  to  the  proposed 
construction  of  the  Aliens  Creek  Nuclear 
Generating  Station  (ACNGS),  Unit  No.  1, 
by  the  Houston  Lighting  &  Power 
Company.  The  proposed  station  is  to  be 
located  in  Austin  County.  Texas. 

1  his  second  supplement  addresses 
s!tf:  alternatives  to  the  proposed  ACNGS 
and  a  proposed  means  of  transporting 
the  reactor  pressure  vessel  to  the  site. 

This  draft  supplement  is  available  for 
inspection  by  tl.e  public  in  the 
Commi-jsion's  Public  Document  Room  at 
1717  H  Street,  N.W.,  Washington,  D.C.. 
and  in  the  Sealy  Public  Library.  201 
Atchir.son  Street,  Sealy,  Texas.  Draft 
Supplement  No  2  to  the  Final 
Environmental  Statement  is  also  being 
made  available  at  '.he  Hou.slon- 
Galveston  Area  Council,  3701  West 
Alabama  Avenue  Sealy,  Texas  77027. 
R-jquests  for  copies  of  the  Draft 
Supplement  No.  2  should  be  addressed 
to  the  U.S.  Nuclear  Rpgulatory 
Commission,  Waslnns'on,  D.C,  205.55. 
Attention:  Director,  Technical 
Information  and  Document  Control. 

Interested  persons  may  submit 
commL^nlb  on  this  firafi  supplement  to 
the  FF.S  for  the  Commission's 
consideration.  Federal.  State,  and 
specified  local  agencies  are  being 
provided  with  copies  of  the  Draft 
Suppk'ment  No.  2  (local  agencies  m:>y 
obtain  these  documents  upon  request). 

Comm.ents  by  Federal.  State  and  local 
officials,  or  other  members  of  the  public 
received  by  the  Commiission  will  be 
made  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room  in  Washington,  D.C,  and  the  Sealy 
Public  Library,  201  Atchinson  Street, 
Sealy.  Texas.  Upon  completion  of 


comments  submitted  with  respect  to  the 
Draft  Supplement  No.  2,  the 
Commission's  staff  will  prepare  a  Final 
Supplement  No.  2,  the  availability  of 
which  will  be  published  in  the  Federal 
Register.  Comments  are  due  by  February 
11,198L 

Comments  on  the  Draft  Supplement 
No.  2  from  interested  memberf^  of  the 
public  shoufd  be  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  iMaryland.  this  12th  d.iy 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission 
B. ).  Youngblood. 

Chief,  l.icnns'ng  Branch  \o.  1.  Dntaion  of 
Licensing;- 

IIR  One.  i!l)-ir«)«  Fili'd  U'  ;4-B<)  ^,4")  .mi| 
BILLING  CODE  7590-01-M 


[Docket  No.  50-322A1 

Long  Island  Lighting  Co.;  Receipt  of 
Updated  Information  for  Antitrust 
Review  of  Operating  License 
Application 

Note.— This  documenl  o:ij>in,il!y  appeared 
in  the  Fedfiral  Register  for  Priday  December 
12.  1980.  It  is  rerinted  m  this  issue  at  the 
requi'sl  of  the  agency. 

The  Long  Island  I-ighting  Company 
filed  updated  information  for  Antitrust 
Review  of  an  Operating  License 
Application,  dated  September  30,  1980. 
The  original  submission  of  information 
for  the  antitrust  review  of  the  operating 
license  application  was  filed  by  letter, 
dated  January  12, 1970  This  information 
was  filed  pursuant  to  2.101  of  the 
Commission's  Rules  and  Regulations 
and  is  in  connection  with  the  plans  of 
Long  Island  Lighting  Company  to 
operate  a  boibng  water  reactor  'icated 
on  the  north  shore  of  Long  Isla:   i,  the 
State  of  New  York,  County  of  Suffolk,  in 
the  town  of  Brookhav.:n.  The  reactor  lias 
been  designated  as  the  Shoreham 
Nuclear  Power  Station,  Unit  1. 

The  portion  of  the  application  filed 
contains  updated  antitrust  information 
for  review  pursuant  to  NRC  Rep  ;latory 
Guide  9.3  to  determine  whether  there 
have  bf-en  any  significant  changes  since 
the  completion  of  the  antitrust  review  at 
the  con.struction  permit  stage. 

On  completion  of  staff  antitrust 
review  of  the  above-named  application, 
the  Director.  Office  of  Nuclear  Reactor 
Regulation  will  issue  an  initial  finding  as 
to  whether  there  have  been  "significant 
changes"  under  section  105ci2)  of  the 
Act.  A  copy  of  this  finding  will  be 
published  in  the  Federal  Register  and 
will  be  sent  to  the  Washington,  D.C, 
and  local  public  docum>(  nt  room  and  to 
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Consumer  Affairs  Perspective 

Although  Selective  Service  is  exempt 
from  Executive  Order  12160,  the  Director 
of  Selective  Service  wholeheartedly 
onnnnrtQ  tVip  snirit  of  that  Order. 


civilian  volunteers.  To  overcome  some 
of  the  problems  which  have  developed 
with  draft  boards  in  the  past.  Selective 
Service  will  be  working  with  each  state 
governor  to  open  up  the  nomination 


usually  within  one  week  of  receipt. 
Additionally,  mailgrams  were  sent  to 
reply  to  urgent  requests. 

Selective  Service  has  a  bank  of  ten 
Codaphones  which  give  a  recorded 
mps.<;aoe  outlinino  the  basic  facts  about 
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those  persons  providing  comments  or 
information  in  response  to  this  notice.  If 
the  initial  fmding  concludes  that  there 
have  not  been  any  significant  changes, 
request  for  reevaluation  may  be 
submitted  for  a  period  of  60  days  after 
the  date  of  the  Federal  Register  notice. 
The  results  of  any  reevaluation  that  are 
requested  will  also  be  published  in  the 
Federal  Register  and  copies  sent  to  the 
Washington.  D.C.  and  local  public 
document  room. 

A  copy  of  the  updated  information  for 
Antitrust  Review  for  an  Operating 
License  Application  is  available  for 
public  examination  and  copying  for  a 
fee  at  the  Commission's  Public 
Document  Room,  1717  H  Street  N.W., 
Washington,  D.C  and  at  the  local  public 
document  room  in  the  Shoreham — 
Wading  River  Public  Library,  Route  25.\. 
Shoreham.  New  York  11786. 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  by  this  notice  or  who  wishes  to 
have  his  views  considered  with  respect 
to  significant  changes  related  to 
antitrust  matters  which  have  occurred  in 
the  licensee's  activities  since  the 
co«Btruction  permit  antitrust  review  for 
the  above-named  plant  should  submit 
such  requests  for  information  or  views 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Chief,  Utility  Finance  Branch. 
Office  of  Nuclear  Reactor  Regulation,  on 
or  before  February  10, 1981. 

Dated  at  Bethesda,  Maryland  this  3rd  d.iv 
of  Dectrr.ber  1960. 

For  the  Nuclear  Regulatory  Commission 
B.J,  Youngblood, 

Chief  Lictnsing  Branch  No.  I,  Division  of 
Licensing. 

\V9.  Dot  ao-iiMOl  Filed  12-11-80:  8:45  am| 
BILLING  CODE  753(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

( Release  No.  21845  (70-6533)J 

Alabama  Power  Co.;  Proposed  Change 
in  Unsecured  Debt  Limitation  and 
Solicitation  of  Proxies  in  Connection 
Therewith 

December  18. 1D80. 

Notice  is  hereby  given  that  Alabama 
Power  Company  ("Alabama"),  600  North 
tSth  Street,  Birmingham,  Alabama  35291 
a  public-utility  subsidiary  of  The 
Southern  Company,  a  registered  holding 
company,  has  filed  a  declaration  with 
this  Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  designating  Sections  6(a),  7,  and 
12(e)  of  the  Act  and  Rules  62  and  65 
promulgated  thereunder  as  applicable  to 


the  following  proposed  transactions.  All 
interested  persons  are  preferred  to  the 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transactions. 

Alabama  intends  to  submit  to  the 
holders  of  its  outstanding  preferred 
stock  for  consideration  and  action  at  a 
special  meeting  of  such  holders  to  be 
held  on  or  about  April  29, 1981,  a 
proposal  that  Alabama  be  authorized, 
by  vote  of  its  preferred  stockholders,  to 
issue  or  assume,  until  July  1, 1986, 
securities  representing  unsecured  debt 
having  maturities  of  less  than  ten  years 
in  excess  of  10%  of  capital,  surplus  and 
secured  debt  provided  that  (a)  the 
amount  of  securities  representing 
unsecured  debt  having  maturities  of  less 
than  10  years  outstanding  on  January  1, 
1987,  shall  not  e.xceed  said  10% 
limitation  and  (b)  Alabama's  total 
unsecured  indebtedness  represented  by 
securities  shall  at  no  time  exceed  20%  of 
capital,  surplus  and  secured  debt. 
Alabama  also  proposes  to  solicit  proxies 
from  the  holders  of  its  preferred  stock  in 
connection  therewith.  The  proposed 
authorization  would  supersede  similar 
authorization  approved  by  preferred 
stockhcUers  on  February  11, 1975 
(HCAR  No.  18714  (December  16, 1974)). 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transactions  are  estimated  at  893,000 
including  a  legal  fee  of  $38,000  and  a  fee 
for  soliciting  proxies  of  $35,000.  It  is 
stated  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdication  over  the 
proposed  transactions. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  19, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  the  filing  which  he  desires 
to  controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such 
request  should  be  adressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  declarant  at  the  above- 
stated  address,  and  proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  At  any  time  after  said  date, 
the  declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations 
promulgated  under  the  Act.  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 


as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|KR  Dot  BO-W.Wri  Kilrd  U-2+-*>,  <H5  ami 
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SELECTIVE  SERVICE  SYSTEM 

Support  for  the  President's  Executive 
Order  No.  12160  (Consumer  Affairs 
Program) 

agency;  Selective  Service  System. 

ACTION:  Statement  of  support  for 
executive  order. 

summary:  In  September,  1979,  President 
Carter  issued  an  executive  order  to 
provide  for  the  enhancement  and 
cooperation  of  federal  consumer 
programs.  The  Selective  Service  does 
not  provide  "consumer  services"  per  se. 
but  fully  supports  the  spirit  of  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Drayton  Harris,  Assistant  Director 
(Public  Affairs),  Selective  Service 
System,  600  E  Street,  NW..  Washington. 
D.C.  20435,  telephone  (202)  724-0790, 

Bernard  D.  Rostker, 

Director  of  Selective  Service. 

December  19,  19«0. 

The  text  of  statement  follows: 

Introduction 

The  Selective  Service  System  is  an 
agency  of  the  federal  government  whose 
principal  mission  is  to  provide  the 
Department  of  Defense  with  the 
manpower  it  would  require  to  augment 
the  AH  Volunteer  Force  in  a  national 
emergency.  The  agency  is  currently  in  a 
standby  posture  to  maintain  an  active 
register  of  males  subject  to  a  draft  and 
to  develop  the  plans  necessary  to 
support  a  mobilization.  Selective  Service 
does  not  provide  "consumer  services" 
per  se;  unless  an  active  draff  should  be 
resumed,  the  only  contact  a  registrant 
would  have  with  this  agency  at  this  time 
and  in  the  foreseeable  future,  would  be 
to  file,  as  needed,  a  report  of  change  of 
address.  For  this  reason,  Selective 
Service  has  been  exempted  from  the 
formal  requirements  of  Executive  Order 
12160. 


Federal  Register  /  Vol.  45,  No.  250  /  Monday.  December  29.  1980  /  Notices  85539 


Communications  Policy  (ICCP)  to  be 
held  in  Paris  on  January  20  and  21.  and 
to  review  measures  under  consideration 
to  publicize  the  OECD  privacy 
guidelines. 
Requests  for  further  information  on 


Members  of  the  public  wishing  to 
attend  the  meeting  must  contact  Mr. 
Lincoln's  office  in  order  to  arrange 
entrance  to  the  State  Department 
building. 

The  Chairman  of  the  W^orking  Group, 


Environmental  Protection  Agency,  401  M 
Street.  S,W,.  Washington.  D.C. 

The  purpose  of  the  meeting  is  to 
review  the  outcome  of  the  Fifth 
Consultative  Meeting  of  the  London 
Dumping  Convention  and  to  discuss  the 


85538 
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Consumer  Affairs  Perspective 

Although  Selective  Service  is  exempt 
from  Executive  Order  12160,  the  Director 
of  Selective  Service  wholeheartedly 
supports  the  spirit  of  that  Order. 
Accordingly,  he  has  created  an  active 
public  affairs  program  within  the  agency 
which  meets  each  of  the  criteria 
established  in  sections  1-4  of  the 
directive.  He  has  created  the  position  of 
Assistant  Director  for  Public  Affairs, 
reporting  directly  to  the  Director  on  a 
day-to-day  basis,  with  a  trained  and 
experienced  staff  to  handle  media  and 
public  inquiries  whether  written  or  oral. 

Consumer  Participation 

During  the  past  year,  senior  members 
of  the  staff  have  met  with,  and  solicited 
advice  and  comment  from  the  governing 
bodies  of  such  diverse  organizations  as 
the  Coalition  Against  Registration  and 
the  Draft,  the  National  Interreligious 
Service  Board  of  Conscientious 
Objectors,  various  veterans  groups, 
service  organizations  and  educational 
groups  such  as  the  American  Student 
Association  and  the  United  States 
Student  Association.  In  furtherance  of 
this  activity,  and  in  accordance  with  the 
provisions  of  the  Advisory  Committee 
Act,  a  panel  of  citizens  representing  a 
wide  range  of  interest  and  viewpoint 
will  be  established  to  assist  Selective 
Service  in  the  development  of  future 
policies  and  procedures. 

On  December  4, 1980,  Selective 
Service  published  proposed  regulations 
in  the  Federal  Register  for  public 
comment.  These  regulations  define  a 
new  organizational  structure  and 
operational  procedure  for  use  should  the 
draft  ever  be  required.  These  differ  from 
the  old  in  many  ways,  and  we  believe 
that  they  will  result  in  more  consistent 
results,  thereby  ensuring  that 
individuals  will  be  treated  with  more 
equity,  uniformity,  and  justice  than  in 
the  past.  We  are  soliciting  public 
comment  on  these  regulations;  those 
comments  will  be  considered  and 
changes  made,  as  appropriate. 

Beginnmg  December  8, 1980,  Selective 
Service  distributed  for  public  comment 
copies  of  a  concept  paper  for  an 
Alternative  Service  program  for 
conscientious  objectors,  and  began  a 
series  of  meetings  with  interested 
groups  to  discuss  the  details  of  this 
proposal. 

Regarding  future  activities,  there  is 
little  that  this  agency  could  do — or 
should  do — which  is  not  fully  under 
public  scrutiny.  Should  a  draft  ever  be 
needed,  the  rights  and  interests  of  each 
potential  draftee  would  be  protected  by 
a  nationwide  network  of  draft  boards 
and  appeal  boards,  comprised  of  local 


civilian  volunteers.  To  overcome  some 
of  the  problems  which  have  developed 
with  draft  boards  in  the  past.  Selective 
Service  will  be  working  with  each  state 
governor  to  open  up  the  nomination 
process  and  to  ensure  that  boards  would 
be  representative  of  local  communities. 
For  the  first  time  in  Selective  Service 
history,  we  will  develop  -.ationally— 
consistent  comprehensive  training  for 
each  prospective  draft  board  member  so 
that  each  could  be  well  versed  in 
Selective  Service  regulations,  programs 
and  policy.  This  will  help  ensure 
uniform  and  equitable  adjudication  of 
claims.  Additionally,  a  slate-based 
inspection  system  is  being  devised  to  be 
responsive  to  the  needs,  concerns  and 
complaints  of  claimants. 

Informational  Materials 

The  Public  Affairs  staff  have 
developed  and  distributed  a  range  of 
information  materials  to  the  Congress, 
the  news  media  and  registrants.  An 
information  pamphlet  has  been  given  to 
each  registrant,  which  clearly  outlines 
his  rights  and  responsibilities  under  the 
law.  Posters  have  been  placed  in  each 
post  office  and  at  each  U.S.  Customs 
entry  point.  A  brochure  detaiJing  the 
history,  procedures  and  policies  of 
Selective  Service  is  being  developed. 
Comprehensive  fact  sheets  on  various 
aspects  of  Selective  Service  have  been 
sent  to  all  print  media. 

In  the  past  nine  months,  senior 
members  of  the  staff  have  accepted 
every  possible  invitation  for  public 
appearances,  panel  discussions  and 
debates,  and  radio,  television,  and  print 
media  interviews-:— with  as  many  as 
eight  such  events  scheduled  in  a  single 
day  by  officials  while  in  a  travel  status. 

Education  and  Training 

Senior  members  of  the  Public  Affairs 
Staff  are  trained  professionals,  who 
keep  up-to-date  on  consumer  concerns 
through  attendance  at  sem.inars. 
conferences  and  lectures.  Public  Affairs 
matters  are  discussed  at  each  Selective 
Service  Quarterly  Regional  Manager's 
Conference.  Public  Affairs  aspects  of 
Selective  Service  operations  are  covered 
in  training  materials  prepared  for  use  by 
assigned  members  of  the  Selective 
Service  Reser\'e  Forces. 

Inquiries  and  Complaint  Handling 

The  Public  Inquiries  Branch  of  the 
Public  Affairs  Office  responds  directly 
to  the  public,  by  personal  letter  or 
telephone  call.  From  the  time 
registration  was  announced  by  the 
President  in  his  State  of  the  Union 
address  on  January  23. 1980  through  the 
present,  the  public  inquiries  staff  has 
responded  to  more  than  10,000  letters. 


usually  within  one  week  of  receipt. 
Additionally,  mailgrams  were  sent  to 
reply  to  urgent  requests. 

Selective  Service  has  a  bank  of  ten 
Codaphones  which  give  a  recorded 
message  outlining  the  basic  facts  about 
registration.  These  messages  are 
continually  updated  to  reflect  particular 
concerns  of  the  public  at  any  given  time. 
During  active  registration  periods. 
Selective  Service  also  maintains  a 
Phone  Information  Center  which  is 
manned  by  four  to  six  people.  During  the 
last  registration,  this  unit  handled  at 
least  400  phone  calls  per  day  during  a 
two-month  period.  To  respond  to  calls 
from  the  Hispanic  population,  a  person 
fluent  in  Spanish  was  hired  and  trained. 
Federal  Information  Centers  throughout 
the  U.S.  were  also  given  packets  of 
information  so  personnel  could  directly 
answer  questions  from  the  general 

public. 

Approximately  100  media  inquiries  a 
day  were  answered  by  the  Public 
Affairs  Office  from  January  23rd  through 
September.  These  largely  were  handled 
by  telephone;  many  were  taped  or  live 
inputs  into  news  and  public  affairs  radio 
programs,  nation-wide. 

The  Public  Affairs  Office  also 
maintains  an  updated  audio  feed  for 
direct  access  by  radio  and  television 
stations. 

Appropriate  Telephone  Numbers 

Brayton  Harris,  Assistant  Director 

(Public  Affairs)— 724-0790 
loan  Lamb.  Public  Affairs  Officer— 724- 

0790 
Betty  Alexander,  Public  Inquiries 

Officer— 724-0427. 

|FR  Ooc  80-40253  Filed  12-23-80;  8:45  am| 
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DEPARTMENT  OF  STATE 

(CM-8/355] 

Advisory  Committee  on  International 
Investment,  Technology,  and 
Development;  Meeting 

The  Department  of  State  will  hold  a 
meeting  on  January  8, 1981  of  the 
Working  Group  on  International  Data 
Flows  of  the  Advisory  Committee  on 
International  Investment,  Technology, 
and  Development.  The  Working  Group 
will  meet  from  10:00  am  to  12:00.  The 
meeting  will  be  held  in  the  Loy 
Henderson  Conference  Room  of  the 
State  Department,  2201  C  Street,  N.W.. 
Washington,  D.C.  20520.  The  meeting 
will  be  open  to  the  public. 

The  purpose  of  the  meeting  will  be  to 
discuss  preparation  for  the  meeting  of 
the  Experts  Group  of  the  OECD  Working 
Group  on  Information,  Computers  and 


Communications  Policy  (ICCP)  to  be 
held  in  Paris  on  January  20  and  21,  and 
to  review  measures  under  consideration 
to  publicize  the  OECD  privacy 
guidelines. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Philip 
T.  Lincoln,  Jr.,  Department  of  State, 
Office  of  Investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Washington,  D.C.  20520.  He  may  be 
reached  by  telephone  on  (area  code  202) 
B32-2728.  . 

Members  of  the  public  wishing  to 
attend  the  meeting  must  contact  Mr. 
l.incolns's  office  in  order  to  arrange 
entrance  to  the  State  Department 
bas'ding. 

The  Chairman  of  the  Working  Croup, 
will  as  time  permits,  entertain  oral 
comments  from  members  of  the  public 
attending  the  meeting. 

Uatpcl:  December  10, 1980. 
Philip  T.  Lincoln,  Jr., 
FKCCitlive  Secretary. 

I*-  ■■:  V  K   h;i-»02.;4  Filed  12-24-80:  8  4S  Km] 
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(CM-8/3541 

Advisory  Committee  on  International 
Investment,  Technology,  and 
Development;  Meeting 

The  Department  of  State  will  hold  a 
mt-et-ng  on  Wednesday,  January  14, 1981 
of  the  Working  Group  on  Preparations 
for  the  U.N.  Conference  on  New  and 
Renewable  Sources  of  Energy 
(UXCNRSE)  of  the  Advisory  Committee 
on  Ir.te.'-national  Investment, 
Technology,  and  Development.  The 
Working  Group  will  meet  from  9:30  am 
Jo  1:00  p.-n.  The  meeting  will  be  held  in 
Rooii  1107  of  the  State  Department,  2201 
C  Street,  N.W.,  Washington,  D.C.  20520. 
The  meeting  will  be  open  to  the  public. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  status  of  U.S.  and 
inttrnational  preparations  for  the 
C^-nference:  reports  by  the  U.S. 
rr.cmbf.-s  on  the  ad  hoc  expert  group 
meetings  on  financing  and  information 
fiov.s;  reports  by  the  chairmen  of  U.S. 
prjlicy  working  groups  on  research  and 
df:ve!opnient,  transfer  of  technology, 
rural  energy  issues,  and  industrial 
issues;  and,  preparations  for  the  third 
meeting  of  the  Preparatory  Committee. 
Mii.-ch  30-April  10. 

Requests  for  further  information  on 
the  m.eeting  should  be  directed  to  Philip 
T.  Lincoln,  Jr.,  Department  of  State, 
Oftlce  of  Investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Washington,  D.C.  20520.  He  may  be 
reached  by  telephone  on  (area  code  202) 
632-2728. 


Members  of  the  public  wishing  to 
attend  the  meeting  must  contact  Mr. 
Lincoln's  office  in  order  to  arrange 
entrance  to  the  State  Department 
building. 

The  Chaii-man  of  the  Working  Group, 
will  as  time  permits,  entertain  oral 
comments  from  members  of  the  public 
attending  the  meeting. 

Dated:  December  9. 1980. 
Philip  T.  Lincoln,  |t„ 

Executive  Secretary. 

(FK  Dor.  80-40225  Fi!(>d  12-2t-fl0:  8.45  „IT>1 
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(CM-8/356] 

study  Group  9  of  the  U.S.  Organization 
for  the  International  Radio 
Consultative  Committee  (CCIR);  Notice 
of  Meeting 

The  Department  of  State  announces 
that  Study  Group  9  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  January  15, 1981,  in  Room  AllO. 
Federal  Communications  commission 
Annex,  1229  20th  Street.  N.W., 
Washington.  DC.  at  10:00  a.m. 

Study  Group  9  deals  with  questions 
relating  to  line-of-sight  and  trans- 
horizon  radio-relay  systems  operating 
via  terrestrial  stations  at  frequencies 
above  about  30  MHz.  The  purpose  of  the 
meeting  is  to  review  the  results  of  the 
recent  international  meeting  of  Study 
Group  9  and  establish  a  program  of 
work  in  preparation  for  the  international 
meeting  in  October  1981. 

Members  of  the  general  pubUc  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  inst;uctions  of  the 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Gordon  Huffcutt.  State  Department. 
Washington.  D.C.  20520,  telephone  (202) 
632-2592. 

Duted.  December  10, 1980. 
Gordon  L.  Huffcutt. 

Chairman,  U.S.  CClfl  .Xatioiia!  Committee. 

;FK  Pii    K)-JiG;i  l':'.td  ;2-:*-Bf.'.  6,45  un.] 
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Office  of  the  Secretary 

(Public  Notice  CM-8/353] 

Shipping/Coordinating  Committee, 
Committee  on  Ocean  Dumping; 
Meeting 

The  U.S.  Advisory  Committee  on 
Ocean  Dumping,  a  Subcommittee  of  the 
Shipping  Coordinating  Committee,  will 
hold  an  open  meeting  at  9:30  a.m.  on 
Wednesday,  January  14, 1981.  in  Room 
1101,  West  Tower,  Waterside  Mall,  U.S. 


Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C. 

The  purpose  of  the  meeting  is  to 
review  the  outcome  of  the  Fifth 
Consultative  Meeting  of  the  London 
Dumping  Convention  and  to  discuss  the 
agenda  of  the  next  meeting  of  the  Ad 
Hoc  Scientific  Group. 

Requests  for  further  information 
should  be  addressed  to  Ms.  Norm.a  A. 
Hughes,  Executive  Secretary.  Committee 
on  Oce.in  Dumping  {WH-548).  U.S. 
Environmental  Protection  Agency. 
Washington,  D.C.  20460.  Ms.  Hughes 
may  be  reached  by  telephone  (202)  472- 
2836.  The  Chair  will  entertain  comments 
from  the  public  as  time  permits. 
John  T.  Stewart, 
Chairman.  S!:ippin<;  Ci'orc'irctiTig  CLin'miUce. 

Dated:  Derember  15.  1980. 

ire  UuL  Bi>-*uZOb  Vhfi  i;-.'^-*>:  e»5  .:m| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  No.  301-20] 

American  Home  Assurance  Co., 
Termination  of  Investigation 

The  United  States  Trade 
Representative,  in  accordance  with  the 
provisions  of  15  CFR  2006.6  is 
terminating  the  investigation  under 
section  301  of  the  Trade  Act  of  1974  (19 
U.S  C.  2411)  concerning  the 
discriminatory  practice  of  the 
Government  of  Korea  in  the  insurance 
sector.  On  November  5,  1979,  the 
American  Home  Assurance  Company 
(AHA)  filed  a  petition  under  section  301 
alleging  that  the  Government  of  Korea 
discriminated  against  AHA  by:  (1) 
Failing  to  issue  a  license  permitting 
AHA  to  write  marine  insurance  in 
Korea;  (2)  failing  to  permit  AHA  to  join 
the  Fire  Pool  or  to  write  most  forms  of 
joint  venture  fire  insurance;  and  (3) 
failing  to  grant  retrocessions  from  the 
Korean  Reinsurance  Corporation  to 
AHA  on  the  same  basis  as  that  applied 
to  Korean  insurance  companies.  A 
Federal  Register  notice  announcing  the 
initiation  of  the  investigation  and 
including  the  text  of  the  petition  was 
published  on  December  19, 1979  (44  FR 
75246).  A  Federal  Register  notice 
inviting  poublic  comment  on  all  aspects 
of  this  case,  including  proposals  for 
retaUation,  was  published  on  November 
26, 1980  (45  FR  78850). 

Beginning  in  June,  1980,  U.S. 
Government  officials  held  several 
rounds  of  consultations  with  officials  of 
the  Government  of  Korea  on  the  issues 
by  AHA.  During  these  consultations,  the 
U.S.  Government  learned  that  the 
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Government  of  Korea  is  planning  to 
implement  the  policy  objective  of 
fostering  an  open  economic  system 
through  the  promotion  of  open 
competition  in  certain  sectors  of  the 

inciiranrp  mnrkpt  in  the  near  future. 


written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  December 
16,  1980. 
Eugene  S.  Rehrig, 


purpose  of  the  FHWA  Notice  is  to 
distribute  guidelines  to  FHWA  field 
offices  for  implementing  Section  147, 
Access  Ramps  to  Public  Boat  Launching 
Areas,  of  the  Federal-Aid  Highway  Act 
of  1976.  Published  also  as  an  attachment 
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the  boat  launching  facility,  including  the 
cost  of  any  adjacent  land  required  for 
the  facility.  The  use  of  Federal-aid 
highway  funds  is  limited  to  the  cost  of 
obtaining  additional  highway  right-of- 
wav  neerlfid  fnr  rnnstnirtinn  nf  the 


Federal-aid  highway  to  the  boat 
launching  area. 

4.  Public  Boat  Launching  Area.  For 
purpose  of  this  memorandum,  a  public 
boat  launching  area  is  defined  as  the 
area  at  which  boats  are  actually  oiaced 


provisions  of  23  U.S.C.  120  applicable  to 
23  U.S.C.  104(b)(1).  (b)(2),  or  (b)(6). 

7.  It  is  not  the  intention  of  section  147 
of  the  Federal- Aid  Highway  Act  of  1976 
to  provide  for  an  extended  roadway 
svstem  within  nublicv  owned 
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Government  of  Korea  is  planning  to 
implement  the  policy  objective  of 
fostering  an  open  economic  system 
through  the  promotion  of  open 
competition  in  certain  sectors  of  the 
insurance  market  in  the  near  future. 

Furthermore,  in  a  letter  dated 
December  19, 1980,  AHA  notified  the 
United  Stajes  Trade  Representative  of 
its  desire  to  withdraw  its  petition. 

In  view  of  the  above,  the  investigation 
of  the  complaint  filed  by  the  American 
Home  Assurance  Company  is 
terminated. 
Jeanne  S.  Archibald, 
Chairman,  Seclioii  301  Conmiittae. 

|FR  Dor.  80-40248  Filed  12-:4-iJ'):  R-45  am] 
BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  RTCA 
Executive  Committee  to  be  held  on 
January  23, 1981  in  RTCA  Conference 
Room  261. 1717  H  SL-eet,  N.W., 
Washington,  D.C.  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Approval  of  Minutes  of 
Meeting  Held  on  November  19,  1980;  (2) 
Special  Committee  Activities  Report  for 
November  and  December  1980;  (3) 
Chairman's  Report  on  RTCA 
Administration  and  Management;  (4) 
Approval  of  Resolution  to  Change  RTCA 
Constitution  and  Bylaws  to  Admit  the 
Genera]  Aviation  Manufacturers 
Association  (GAMA)  as  an  Executive 
Committee  Member:  (5)  Consideration  of 
Establishing  New  Spi?cial  Committees; 
(6)  Approval  of  Special  Comniittep  143 
Report  on  Minimum  Operational 
Performance  Standards  for  Ground 
Based  Automated  Weather  Observation 
Equipment:  (7)  Report  of  Fiscal  and 
Management  Committee;  (8]  Mid-year 
Review  of  RTCA  FY-1981  Budgf;t;"^and 
(9)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1717  H  Street,  N.W., 
Washington,  D.C.  20006;  (202}  296-0484. 
Any  member  of  the  public  may  present  a 


written  statement  to  the  committee  at 

any  time. 

Issued  in  Washington,  U.C,  on  December 
16,  1980. 
Eugene  S.  Rehrig. 

Acting  Designated  Officer. 

IKH  Do(.  80-10317  F'leJ  I2-24-;a;  3  4.S  am| 
BILLING  CODE  4910-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  136;  Installation  of 
Emergency  Locator  Transmitters 
(ELT)  in  Aircraft;  Meeting 

Pursuant  to  seciion  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  m.eeting  of  Special 
Committee  136  on  Installation  of 
Emergency  Locator  Transmitters  (ELT) 
in  Aircraft  to  be  held  on  January  29-30, 
1981  in  RTCA  Conference  Room  261. 
1717  H  Street,  N.W.,  Washington,  D.C. 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Eighth  Meeting  Held  on  August  5-6, 
1980;  (3)  Briefing  on  Automatic 
Deployable  ELT;  (4)  Review  Second 
Draft  of  Report  on  ELT  Installation  and 
Activation;  and  (5)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1717  H  Street,  N.W., 
Washington,  D.C.  20006;  (202)  296-0484. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  D.C,  on  December 
16.  1980. 
Eugene  S.  Rehrig, 

A  cling  Designa  ted  Officer.  ' 

(IK  Doc:  HCMO.ilG  Fili'd  >;-24-8(l,  8;«  .iml 
BILLING  CODE  4910-13-M 


Ffderal  Highway  Administration 

Access  Ramps  tc  Public  Boat 
Launching  Areas  In  Connection  With 
Federally  Funded  Bridge  Projects 

agency:  Federal  Highway 
Administration  (FHW A),  DOT. 
ACTION:  Notice. 

summary:  The  FHWA  today  publishes 
for  public  information  the  text  of  FHWA 
Notice  N  5020.17,  October  15, 1980 
entitled,  "Access  Ramps  to  Public  Boat 
Launching  Areas  in  Connection  with 
Federally  Funded  Bridge  Projects."  The 


purpose  of  the  FHWA  Notice  is  to 
distribute  guidelines  to  FHWA  field 
offices  for  implementing  Section  147, 
Access  Ramps  to  Public  Boat  Launching 
Areas,  of  the  Federal-Aid  Highway  Act 
of  1976.  Published  also  as  an  attachment 
to  the  FHWA  Notice  is  the  text  of  a 
Memorandum  of  Understanding  (MOU) 
agreed  upon  by  the  FHWA  and  the 
Heritage  Conservation  and  Recreation 
Service  (HCRS)  of  the  Department  of  the 
Interior.  The  texts  of  these  documents 
are  self-explanatory  and  are  set  forth 
below. 

DATES:  The  MOU  was  signed  on  August 
12, 1980  and  the  subject  FHWA  Notice 
was  issued  on  October  15, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  Louick.  Office  of  Engineering, 
202-426-0450,  or  Barbara  Dalmut,  Office 
of  the  Chief  Counsel,  202-426-0800, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET,  Monday  through  Friday. 

Issued  on  December  17, 1980. 
John  S.  Hassell,  Jr., 
Federal  High  way  A  dminis  tra  tor. 

Access  Ramps  to  Public  Boat  Launching 
Areas  in  Connection  With  Federally 
Funded  Bridge  Projects 

1.  Purpose.  To  distribute  guidelines  for 
implementing  the  Federal-Aid  Highway 
Act  of  1976,  Section  147,  Access  Ramps 
to  Public  Boat  Launching  Areas. 

2.  Background. 

a.  Under  Section  147,  primary, 
secondary,  and  urban  systems  funds 
may  be  used  to  construct  access  ramps 
to  public  boat  launching  areas  in 
connection  with  bridge  projects  on  these 
Federal-aid  systems.  A  formal 
Memorandum  of  Understanding  (MOUJ 
(Copy  attached)  was  executed  on 
August  12, 1980,  between  the  Federal 
Highway  Administration  (FHWA)  and 
the  Heritage  Conservation  and 
Recreation  Service  of  the  Department  of 
the  Interior,  which  provides  general 
guidelines  for  coordinating  highway  and 
recreational  development  in  accordance 
with  the  provisions  of  Section  147. 

b.  The  provisions  of  the  MOU  will  be 
incorporated  in  appropriate  regulations 
and  the  Federal-Aid  Highway  Program 
Manual  as  soon  as  possible. 

3.  Discussion.  The  MOU  states  a  boat 
launching  area  is  adjacent  to  a  bridge 
project  if  the  property  which  includes 
the  launching  facility  ".  .  .  is  situated  so 
as  to  be  a  part  of  the  bridge  project." 
This  refers  only  to  the  physical 
relationship  between  the  bridge  project 
and  the  boat  launching  area.  i"ederal-aid 
primary,  secondary,  or  urban  system 
funds  utilized  for  the  bridge  project  are 
not  eligible  for  any  portion  of  the  cost  of 


the  boat  launching  facility,  including  the 
cost  of  any  adjacent  land  required  for 
the  facility.  The  use  of  Federal-aid 
highway  funds  is  limited  to  the  cost  of 
obtaining  additional  highway  right-of- 
way  needed  for  construction  of  the 
access  ramp  and  to  the  physical 
construction  of  the  ramp  itself. 
4.  Action. 

a.  Division  Administrators  should 
discuss  with  the  State  highway  agencies 
the  guidelines  incorporated  in  the  MOU. 
Bridge  projects  which  could  incorporate 
provisions  for  access  ramps  to  public 
boat  launching  areas  are  to  be 
considered  and  developd  in  accordance 
with  these  guidelines. 

b.  The  FHWA  field  offices  will  ensure 
the  MOU  is  part  of  each  State's 
documentation  developed  and  approved 
pursuant  to  23  U.S.C.  109(h).  The  MOU 
may  be  added  at  the  next  revision  of  or 
amendment  to  the  State  Action  Plan  and 
may  be  incorporated  as  an  appendix  or 
by  reference. 

John  S.  Hassell  Jr., 

Federal  High  way  A  dn:  /.-,  :s  tra  I  or. 

Attachment — Memorandum  of 
Understanding  on  Providing  for  Access 
Ramps  to  Public  Boat  Launching  Areas 
in  Connection  With  Federally  Funded 
Bridge  Projects 

A.  Purpose 

The  purpose  of  this  Memorandum  of 
Understanding  is  to  provide  guidance 
for  the  approval  of  access  ramp  projects 
to  public  boat  launching  areas,  as 
required  by  section  147  of  the  Federal- 
Aid  Highway  Act  of  1976,  Pub.  L.  94-280. 
May  5, 1976.  Section  147  provides  that 
funds  apportioned  to  the  States  under  23 
U.S.C.  104(b)(1).  (bl(2),  and  (b)(6),  may 
be  used  on  application  by  the  States  for 
the  construction  of  access  ramps  to 
public  boat  launching  areas  adjacent  to 
bridges  under  construction, 
reconstruction,  replacement,  repair,  or 
alteration  on  the  Fedaral-aid  primary, 
secondary,  and  urban  system  highways. 

B.  Definitions 

1.  Bridge.  For  purpose  of  this 
memorandum,  a  bridge  is  defined  as  a 
structure  overcrossing  a  waterway  of  a 
sufficient  size  to  accommodate  boating. 

2.  Adjacent.  For  purpose  of  this 
memorandum,  a  public  boat  launching 
area  is  adjacent  to  a  bridge  located  on  a 
Federal-aid  primary,  secondary,  or 
urban  system  of  the  property  upon 
which  the  boat  launching  area  is 
located,  or  will  be  located,  is  situated  so 
as  to  be  part  of  the  bridge  project. 

3.  Access  Ramp.  For  purpose  of  this 
memorandum,  an  access  ramp  is  defined 
as  a  suitable  roadway  leading  from  the 


Federal-aid  highway  to  the  boat 
launching  area. 

4.  Public  Boat  Launching  Area.  For 
purpose  of  this  memorandum,  a  public 
boat  launching  area  is  defined  as  the 
area  at  which  boats  are  actually  placed 
in  the  water. 

C.  Agreement 

1.  In  accordance  with  section  147  of 
the  Federal-Aid  Highway  Act  of  1976. 
the  Secretary  of  Transportation  will, 
upon  apphcation  of  a  State  and  subject 
to  the  availability  of  funds,  approve  the 
construction  of  access  ramps  to  public 
boat  launching  areas  which  are  adjacent 
to  bridges  that  are  being  constrL'cted. 
reconstructed,  replaced,  repaired,  or 
otherv.-ise  altered  on  the  Federal-aid 
primary,  secondary,  or  urban  systems. 

2.  The  authority  to  include  an  access 
ramp  to  a  boat  launching  area  in  a 
request  fjr  Federal  funding  remains  with 
thp  State  Highway  Agency  (SHA),  in 
accordance  with  23  U.S.C.  145.  Timely 
notific^.ticn  of  the  acceptance  or 
rejhctlun  cf  access  ramp  proposals 
should  be  given  by  the  SHA  tc  the 
agenr.y  applying  for  fimding.  the  State 
Liaison  Officer,  and  the  Federal 
Highway  Administration  (FHWA).  The 
FHWA  will  notify  the  appropriate 
Regional  Director,  Heritage 
Conservation  and  Recreation  Service 
(HCRS)  upon  notice  from  the  SHA. 

3.  The  development  and  acquisition  of 
tht  boa!  launching  area  and  the  access 
ramp  mpy  be  accomplished  concurrently 
by  mutual  agreement  between  the  SHA 
and  the  agency  responsible  for  the 
launching  area.  However,  the  property 
adjacent  to  the  highway  right-of-way  on 
which  the  boat  launching  area  is  to  Ije 
located  must  be  in  public  ownership  at 
the  time  Federal  funds  for  the  access 
ramps  are  obligated. 

4.  Where  the  highway  right-of-way  is 
sufficient  for  joint  development,  a  public 
boat  launching  area  may  be  located 
within  the  right-of-way  so  long  as  it 
does  not  interfere  with  the  safety  and 
utility  of  the  highway  function,  subject 
to  the  Federal- Aid  Highway  Program 
Manual,  Volume  7,  Chapter  4,  Section  3. 

5.  While  the  public  boat  launching 
area  must  be  adjacent  to  the  highway 
right-of-way,  additional  highway  rights- 
of-way  may  be  necessary  for  the 
construction  of  a  suitable  access  ramp. 
Federal  funding  under  section  147,  and 
in  accordance  with  section  104,  will  be 
available  for  the  acquistion  of  such 
additional  rights-of-way. 

6.  Access  ramp  construction  eligible 
for  consideration  under  section  147  will 
be  accomphshed  in  conjuction  with 
federally  funded  bridge  projects.  The 
Federal  share  of  the  costs  such  access 
ramps  will  be  in  accordance  with  the 


provisions  of  23  U.S.C.  120  applicable  to 
23  U.S.C.  104(b)(1),  (b)(2),  or  (b)(6). 

7.  It  is  not  the  intention  of  section  147 
of  the  Federal-Aid  Highway  Act  of  1976 
to  provide  for  an  extended  roadway 
system  within  publicy  owned 
recreational  areas,  but  rather  to  provide 
direct  access  from  the  highway  right-of- 
way  to  the  water  traversed  by  such 
highway. 

8.  The  successful  implementation  of 
section  147  depends  upon  early 
coordination  among  the  involved 
agencies.  It  is  therefore  the  intention  of 
this  mem.candum  to  assure  the  early 
notification  by  the  FHWA/SHA  of  the 
possibilities  of  access  ramp  construction 
under  section  147  to  appropriate  parties. 

Early  coordination  shall  be  effected 
through  distribution  of  appropriate 
information  by  the  FHWA/SHA  to  the 
Regional  Director,  HCRS,  and  State 
Liaison  Officers  for  information.  This 
information  m.ay  include,  where 
appropriate,  publications  and  reports 
such  as  the  National  Bridge  Inventory. 
State  and  metropolitan  area  five  year 
highway  plans  for  certification,  annual 
updates  of  State's  long-term  capital 
budget  plans  as  well  as  preliminary 
project  plans. 

9.  Where  a  federally  funded  bridge 
project  will  result  in  the  replacement  of 
an  existing  bridge,  opportunities  for 
access  ramp  development  in  conjuction 
with  the  replaced  bridge  and  associated 
highway  rights-of-way,  should  be 
examined  as  part  of  project  planning 
efforts.  The  parties  agree  that  Fedeial 
funding  under  section  147  may  be  used 
to  provide  for  an  access  ramp  to  a  public 
boat  launch  area  at  the  replaced  bridge 
or  its  associated  highway  rights-of-way. 

D.  Responsibilities  of  the  Federal 
High  way  Administi-ation 

1.  The  FHWA/SHA  will  notify  the 
appropriate  State  Liaison  Officers  of 
proposed  bridge  work  and  the 
opportunity  for  funding  of  the 
construction  of  access  ramps  to  public 
boat  launching  areas  under  section  147. 
This  notification  v/ill  occur  early  enough 
to  permit  the  timely  inclusion  of  access 
ramp  proposals  in  the  bridge  project. 
Notification  will  also  be  provided  to  the 
appropriate  Regional  Director,  HCRS. 

2.  The  FHWA  will  permit  the  approval 
of  access  ramp  additions  which  are 
submitted  at  any  time  during  the  life  of 
the  bridge  project, 

3.  The  FHWA  will  insure  that  this 
Memorandum  of  Understanding  is  part 
of  the  documentation  developed  by  each 
State  and  approved  pursuant  to  23 
U.S.C.  109(h).  Addition  of  this 
Memorandum  of  Understanding  may 
occur  at  the  next  revision  of  or 
amendment  to  such  documentation. 
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mean  "a  common  carrier  bv  railroad  as        oroDOsal.  The  Adminisirator  will  not 
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E.  Responsibilities  of  the  Heritage 
Conservation  and  Recreation  Service 

1.  The  HCRS  will  notify  the  State 
Liaison  Officers  of  each  State  of  the 
Provisions  of  section  147  of  the  Federal- 
Aid  Highway  Act  of  1976. 

This  notification  will  alert  State 
agencies  of  the  potential  for  Federal-aid 
funding  for  access  ramps.  The  HCRS 
will  stress  the  importance  of  early 
coordination  and  consultation  process 
with  the  FHWA  and  SHA  for  evaluating 
opportunities  to  implement  section  147 
in  connection  with  proposed  bridge 
projects. 

2.  The  HCRS  will  provide  technical 
assistance,  as  appropriate,  to  other 
Federal,  State  and  local  agencies  in 
assessment  of  opportunities  for 
implementing  section  147. 

F.  Interpretation  of  Section  4(f) 

It  is  our  mutual  understanding  and 
intent  that  the  requirements  of  Section 
4(f)  of  the  Department  of  Transportation 
Act.  49  U.S.C.  1653(f]  (23  U.S.C.  138),  are 
not  to  be  applicable  to  bridge 
construction,  reconstruction, 
replacement,  repair  or  alteration  project 
solely  because  of  the  inclusion  of  an 
access  ramp.  In  such  cases,  only  the 
access  ramp  will  be  subject  to  the 
requirements  of  Section  4(f).  Where 
Section  4(f)  applies  to  the  bridge  project, 
a  single  Section  4(f)  statement  may  be 
prepared  for  the  bridge  and  the  access 
ramp. 

G.  Review  of  Memorandum  of 
Understanding 

Within  3  years  from  the  effective  date 
of  this  Memorandum  of  Understanding, 
the  Administrator  and  the  Director  shall 
review  the  effectiveness  of  this 
Understanding  in  achieving  the  stated 
purpose.  If  based  upon  that  review,  or  at 
anytime  during  the  course  of  operation 
within  this  Understanding,  either  the 
Administrator  or  the  Director  find  its 
terms  in  need  of  modification,  he  or  she 
may  notify  the  other  of  the  nature  of  the 
desired  change. 

Dated:  August  12, 1980. 

Concur: 

lohn  S.  Hassell,  |r.. 

Administrator,  Federal  Highway 
Administration. 

Dated:  August  12, 1980. 

Concur: 

Chris  Therral  Delaporte, 

Director.Heritage  Conservation  and 
Recreation  Service. 

jFR  Doc.  SO-4m30  Filed  i;-i4-80.  »:45  dml 
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Federal  Railroad  Administration 
[Docket  No.  RFA-305-80-1;  Notice  No.  1] 

ConsoHdated  Rail  Corp.;  Expedited 
Supplemental  Transaction  Proposals 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  concerning  the 
development  of  expedited  supplemental 
transaction  proposals  (Expedited  STPs) 
pursuant  to  section  305(f)  of  the 
Regional  Rail  Reorganization  Act  of  1973 
(Act).  45  U.S.C,  745(f). 

SUMMARY:  The  federal  Railroad 
Administrator  (Admninistrator),  as 
delegate  of  the  Secretary  of  DOT,  seeks 
the  submission  of  Expedited  STP 
information  by  railroads  interested  in 
acquiring  all  of  the  rail  properties  of  the 
Consolidated  Rail  Corporation  (Conrail) 
in  the  States  of  Connecticut  and  Rhode 
Island  for  the  purpose  of  providing 
freight  service.  Conrail's  rail  properties 
in  the  two  States  are  identified  in 
Appendix  A  to  this  Notice  and  are 
hereafter  referred  to  as  the  Appendix  A 
Rail  Properties.  This  Notice  also  solicits 
comments  from  the  public  on  the 
desirability  of  and  problems  posed  by 
Expedited  STPs.  The  Administrator  has 
previously  sought  information  from 
Conrail  regarding  Appendix  A  Rail 
Properties.  Appendix  B  is  a  Hst  of  the 
information  FRA  has  requested. 
Nonprivileged  information  received 
pursuant  to  that  request  will  be  made 
available  for  review  by  potential 
transferees  and  the  public  as  provided 
and  at  the  locations  specified  in  this 
Notice. 

dates:  The  following  deadlines  are 
necpssary  to  enable  the  Administrator 
to  determine  by  May  29. 1981,  whether 
to  advance  an  Expedited  STP. 

The  deadlines  do  not  preclude 
submission  to  the  Administrator  of  a 
recommendation  for  the  development  of 
a  standard  STP  under  section  305(a)  of 
the  Act  with  respect  to  any  Conrail  rail 
properties. 

1.  Statements  of  interest  in  acquiring 
all  of  the  Appendix  A  Rail  Properties 
and  historical  financial  and  operating 
information  with  respect  to  potential 
transferees  must  be  received  by  FRA  on 
or  before  February  2,  1981. 

2.  Parties  interested  in  receiving 
further  information  on  the  development 
of  Expedited  STPs  should  submit  their 
names,  addresses  and  a  statement 
regarding  the  nature  of  their  interest  to 
FRA  on  or  before  February  2. 1981, 

3.  Initial  statements  of  position  from 
members  of  the  public  regarding  the 
desirability  of  and  problems  posed  by 
transferring  all  of  the  Appendix  A  Rail 


Properties  to  another  party  must  be 
received  by  FRA  on  or  before  February 
2, 1981. 

4.  Financial  projections,  operating  and 
employment  plans  and  proposed 
offering  prices  must  be  received  by  FRA 
from  potential  transferees  on  or  before 
February  27, 1981. 
address:  Four  copies  of  written 
submissions  must  be  submitted  to  the 
Docket  Clerk.  Office  of  the  Chief 
Counsel.  Federal  Railroad 
Administration.  Room  8211.  400  Seventh 
Street  S.W.,  Washington.  D.C.  20590. 
Submissions  should  identify  the  docket 
number  and  notice  number.  Written 
submissions  will  be  available  for 
examination,  consistent  with  the 
Freedom  of  Information  Act.  at  the 
above  address  between  8:30  a.m.  and 
5:00  p.m..  EST,  Monday  through  Friday. 
Those  desiring  notification  of  receipt  of 
submissions  must  include  a  self- 
addressed  stamped  postcard. 

For  the  convenience  of  the  public  and 
potential  transferees,  copies  of 
nonprivileged  information  which  are 
received  from  Conrail  and  potential 
transferees  regarding  the  Appendix  A 
Rail  Properties  will  also  be  available  for 
public  inspection  at  the  following 
locations: 

Rhode  Island  Department  of 
Tiansportation.  Planning  Division. 
Room  369,  State  Office  Building, 
Providence.  Rhode  Island,  between 
8:30  a.m.  and  4:30  p.m.,  EST,  Monday 
through  Friday 
Connecticut  Department  of 
Transportation,  Department  of 
Transportation,  Administration 
Building,  24  Wolcott  Hill  Road, 
Wethersfield,  Connecticut,  between 
8:30  a.m.  and  4:00  p.m.,  EST,  Monday 
through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Black,  Office  of  Federal 
Assistance,  (202)  472-7180.  Office  hours 
are  8:30  a.m.  to  5:00  p.m..  EST.  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
305(f)  of  the  Act,  as  added  by  section 
601  of  the  Staggers  Rail  Act  of  1980  (Pub. 
L,  No.  96-448),  requires  the 
Administrator  to  determine  by  May  29. 
1981,  whether  to  propose  an  Expedited 
STP  for  the  transfer  of  all  the  Appendix 
A  Rail  Properties  to  anothsr  railroad  in 
the  region.  The  Administrator  is  seeking 
information  to  enable  him  to  iJ  termine 
whether  to  advance  an  Expedited  STP. 

The  Act  defines  "rail  properties"  to 
mean  "assets  or  rights  owned,  leased,  or 
otherwise  controlled  by  a  railroad  (or  a 
person  owned,  leased,  or  ot'ierwise 
controlled  by  a  railroad)  which  are  used 
or  useful  in  rail  transportation  service 
*  *  *"  The  Act  defines  "railroad"  to 


mean  "a  common  carrier  by  railroad  as 
defined  in  section  1(3)  [now  codified  at 
49  U.S.C.  10102]  of  the  Interstate 
Commerce  Act,"  and  includes  the 
National  Railroad  Passenger 
Corporation  (Amtrak).  The  Act  defines 
"region"  to  mean  "the  States  of  Maine. 
New  Hampshire,  Vermont, 
Massachusetts,  Connecticut,  Rhode 
island,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland, 
Virginia.  West  Virginia.  Ohio,  Indiana, 
Michigan  and  Illinois;  the  District  of 
Columbia;  and  those  portions  of 
contiguous  States  in  which  are  located 
rail  properties  owned  or  operated  by 
railroads  doing  business  primarily  in  the 
aforementioned  jurisdictions  (as 
determined  by  the  Commission  by 
order)." 

Description  of  Expedited  STPs 

The  p^i.^cipal  elements  of  Expedited 
STPs  are  as  follows:  1.  Conrail 
Properties  Eligible  for  Transfer:  An 
Expedited  STP  is  restricted  to  the 
transfer  of  all  of  the  Appendix  A  Rail 
properties. 

2.  Potential  Transferees:  Only  a  single 
railroad  in  trie  region  which  will  assunic 
the  freight  service  obligations  of  Conrail 
With  respect  to  the  Appendix  A  Rail 
Properties  is  eligible  to  be  a  transferee 
in  an  Expedited  STP. 

3.  Administrator's  Findings:  Tht; 
.^d.T.inistrator  is  directed  to  develop  an 
Expedited  STP  if,  after  providing  an 
opportunity  for  comments  from 
interested  parties,  he  determines  that: 

(A)  the  proposed  transferee  railroad  i.s 
f:nanciaJ!y  and  operationally  capable  of 
assuming  the  freight  operations  and 
freight  service  obligations  of  the 
Corporation  on  a  financially  self- 
sustnir.ing  basis;  (B)  the  proposed 
transfer  tvo'jld  promote  the 
etitabr;sh.T.ent  and  retention  of  a 
financially  self-sustaining  rail  system  in 
the  States  of  Connecticut  and  Rhode 
Island  adequate  to  meet  the  needs  of 
such  Siates;  and  fC)  the  transfer  is 
consistent  with  the  goals  set  forth  in 
section  206(a)(8)  of  this  Act."  The  goal 
cited  in  section  206(a)(8)  reads  as 
follows;  "the  minimization  of  job  lo.sst'.s 
and  associated  increases  in 
unem.ployment  and  community  benefit 
costs  in  areas  in  the  areas  in  the  region 
presently  served  by  rail  service." 

4.  Expedited  STP  Review  Process:  If 
the  .^d.T.inistrator  develops  an 
F\pt-dited  STP  he  is  to  provide  USRA. 
the  ICC  and  the  States  of  Connecticut 
and  Rhode  Island  an  opportunity  to 
concurrently  review  and  comment  on 
the  Evpedited  STP.  Subsequent  to 
receiving  these  comments  the 
.'\dwiinistrator  may  petition  the  Special 
Court  for  an  order  to  carry  out  such  a 


proposal.  The  Adminisirator  will  not 
petition  the  Special  Court  unless  the 
transferee  railroad  is  willing  to  accept 
the  fair  and  equitable  purchase  price 
established  by  the  Administrator.  The 
Special  Court  is  to  issue  implementing 
orders  if  it  determines  that  the  proposal 
is  fair  and  equitable,  it  is  in  the  public 
interest,  and  that  it  meets  the 
requirements  of  section  305  of  the  Act. 

STP  Development  Process 

This  Notice  establishes  deadlines  for 
the  submission  of:  (1)  expressions  of 
interest  from  potential  transferees  in 
acquiring  Appendix  A  Rail  Properties; 
(2)  the  names,  addresses,  and 
statements  regarding  the  nature  of  their 
interest  from  parties  interested  in 
receiving  further  information  on  the 
development  of  Expedited  STPs;  (3) 
initial  statements  of  position  from 
members  of  the  public  regarding  the 
desirability  of  and  problems  posed  by 
transferring  all  of  the  Appendix  A  Rail 
Properties  to  another  railroad;  and  (4) 
financial  projections,  operating  and 
employment  plans  and  proposed 
offering  prices  from  potential 
transferees.  Following  receipt  of  these 
submissions,  FRA  will  publish  in  the 
Federal  Register,  in  early  March  1981,  a 
.'^um.mary  of  each  Expedited  STP 
submitted  to  FRA  and  request  public 
comments  thereon  Public  hearings  may 
also  be  held  on  these  proposals  The 
Administrator  will  consider  all 
information  received  by  means  of  this 
process,  as  well  as  the  results  of 
discussions  FR.A  wi'.I  hold  with  potential 
transferees  and  Ccr.rail,  in  reaching  a 
determination  rega.'"ding  whether  to 
advance  an  Expedited  STP. 

Written  Submissions  by  Interested 
Parties 

I.nclusii)n  on  Mailfng  List — February  2, 
1981 

Parties  interes'ed  in  recti\  ing  further 
information  or.  the  develcp.ment  of  STPs 
should  subn;it  their  names,  addresses 
and  a  statement  regarding  the  nature  of 
their  interest  to  FRA  by  February  2, 
1981,  to  ensure  their  inchjsion  on  the 
FR.'V  mailing  list. 

Initial  Statements  of  Position — February 
2.  1981 

FRA  is  interes'ed  in  receiving  initial 
statements  of  pcs'tion  by  members  of 
the  public  regarding  the  desirability  of 
and  problems  posed  by  transferring  all 
of  the  Appendix  \  Rail  Properties  to 
another  party.  Such  statements  should 
be  submitted  to  FR.-^  by  February  2, 
1981.  FRA  will  offer  the  public  an 
additional  opportunity  to  comment  on 
this  subject  following  the  receipt  of 


proposed  Expedited  STPs  from  potential 

transferees. 

Written  Submissions  by  Potential 

Transferees 

Potential  transferees  wishing  to 
acquire  all  of  the  Appendix  A  Rail 
Properties  pursuant  to  an  Expedited  STP 
must  comply  with  the  submission 
requirements  set  forth  in  this  Notice. 
Additional  information  may  be 
requested  by  FRA  to  make  the  statutory 
Expedited  STP  determinations.  If  a 
potential  transferee  desires  that  any 
information  so  submitted  not  be 
released  by  the  Administxator  upon 
request  from  a  member  of  the  public,  it 
must  so  state  and  must  set  forth  any 
reasons  why  such  information  should 
not  be  released,  including  particulars  as 
to  any  competifive  harm  which  would 
probably  result  from  release  of  .such 
information.  The  Administrator  will 
keep  such  information  confidential  to 
the  extent  permitted  by  law. 

Statements  of  Interest — February  2,  1981 

Each  potential  transferee  must  notify 
FRA  in  writing  of  its  interest  in 
acquiring  all  of  the  Appendix  A  Rail 
Properties  on  or  before  February  2. 1981, 
Statements  of  interest  shall  include  the 
following  information  (information 
already  on  file  with  FR.A  and  other 
Federal  Government  agencies  can  be 
incorporated  by  reference): 

1.  Full  and  correct  name  and  principal 
business  address  of  the  potential 
tiansferee; 

2.  Date  of  the  potential  transferee's 
incorporation,  or  organization  if  not  a 
corporation,  and  name  cf  the 
government,  state  or  territo.'-y  under  the 
laws  of  which  it  was  incorporated  or 
organized.  If  the  pott^ntial  transferee  is  a 
trustee  then,  in  addition,  the  name  and 
address  of  the  reorganization  court 
under  the  direction  of  which  the 
potential  transferee  is  acting,  and  the 
docket  number  of  the  proceeding.  If  the 
potential  transferee  is  a  partnership, 
association  or  other  form  of  organization 
other  than  a  corporation,  a  full 
description  of  the  organization  must  be 
furnished; 

3.  Name,  title,  addi-ess  and  telephone 
number  of  the  person  who  can  answer 
questions  regarding  the  statement  of 
interest; 

4.  A  statement  of  whether  the 
potential  transferee  is  willing  to  assume 
Conrail's  freight  service  obligations  with 
respect  to  the  Appendix  A  Rail 
Properties  and  identifcation  of  any 
additional  rail  properites  related  to  the 
Expedited  STP  that  the  potential 
transferee  intends  to  otherwise  acquire 
or  obtain  operating  rights  oven 
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5.  A  map  of  the  potential  transferee's 
rail  system  indicating  the  relationship  of 
the  Appendix  A  Rail  Properties  to  its 
current  system; 

6.  Financial  Statements  and  Operating 
Renorts — These  items  should  be 


(e)  A  copy  of  the  five  most  recent 
annual  reports  to  shareholders,  and  any 
statistical  supplements  prepared  for 
shareholders  or  the  financial 
community; 

(f)  A  copy  of  the  quarterly  reports  to 


For  each  of  the  years,  a  projection  of 
revenue  equipment  requirements  by 
type  of  car  indicating  the  relationship  of 
equipment  requirements  to  traffic 
projections  on  a  two-digit  STCC  basis 
reflecting: 
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transferee  and  the  Federal  Government 
of  such  a  plan. 

6.  Valuation — The  potential 
transferee's  line-by-line  estimate  of  the 
vnlue  of  the  Appendix  A  Rail  Properties, 
including  a  specific  description  of  thi: 


environmental  regulations  at  45  FR 
40854  (June  16. 1Q80)), 

Public  Review  of  STP  Information 

Information  that  Conrail  and  potential 
transferees  submit  with  respect  to  the 

1;. 1  r».T^n   J 1    _a  _.  l   .    i     .        i  i 


Issued  in  VVashi.^gtoh.  DC.  December  19, 
1980. 

John  M  Sullivan, 
Federal  Railroad  .-Kdministrator. 

Appendix  A — Rail  Freight  Properties  of 
the  Consolidated  Rail  Corporation 
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5.  A  map  of  the  potential  transferee's 
rail  system  indicating  the  relationship  of 
the  Appendix  A  Rail  Properties  to  its 
current  system; 

6.  Financial  Statements  and  Operating 
Reports— These  items  should  be 
submitted  by  potential  transferees  in  a 
form  and  detail  similar  to  that 
prescribed  by  the  ICC  Uniform  System 
of  Accounts  (49  C.F.R.  Part  1201)  and  in 
the  Annual  Report  R-1  or  based  upon 
another  accounting  system  at  a  similar 
level  of  detail; 

(a)  A  copy  of  audited  annual  financial 
statements  as  follows:  (1)  Comparative 
statements  of  financial  position  (balance 
sheets],  (2)  results  of  operations  (income 
statements),  and  (3)  statements  of 
changes  in  financial  position  (sources 
and  uses  or  application  of  funds 
statements)  for  each  of  the  last  five 
years  in  one  consistent' accounting 
format  to  enable  year-to-year,  line-to- 
line  comparison: 

(b)  For  the  most  recent  year  end.  to 
the  extent  not  included  in  item  (a) 
above,  the  following:  (1)  Particulars  of 
loans  and  notes  receivable: 

(2)  Particulars  of  investments  in 
affiliated  companies  and  other 
investments; 

(3)  Particulars  of  balances  in  Account 
741,  Other  Assets,  and  743,  Other 
Deferred  Debits,  or  equivalent  accounts; 

(4)  Particulars  of  loans  and  notes 
payable,  as  well  as  information  on  bank 
loans,  including  the  na«ie  of  the  bank, 
date  and  amount  of  the  original  loan, 
current  balance,  maturities,  rate  of 
interest,  and  security  pledged,  if  any; 

(5)  Particulars  of  long-term  debt, 
including  a  brief  statement  concerning 
each  mortgage,  pledge,  and  other  lien 
indicating  the  property  or  securities 
encumbered,  the  mortgage  limit  per  mile, 
if  any,  and  particulars  as  to  priority: 

(6)  Particulars  of  the  balances  in 
Account  784,  Other  Deferred  Debits  in 
form  and  detail  as  required  in  schedule 
379  of  Armual  Report  R-1,  or  an 
equivalent  description  of  such  items; 

(7)  Particulars  of  the  capital  stock  in 
form  and  detail  as  required  in  schedule 
310  of  Annual  Report  R-1;  and 

(8)  Particulars  of  any  other  outside 
sources  of  funding  such  as  state  or  local 
government  subsidies  received  by 
potential  transferee; 

(c)  A  copy  of  the  quarterly  Freight 
Commodity  Statistics  reports  (Forms 
QCS)  filed  with  the  ICC  for  the  fourth 
quarter  for  each  of  the  last  five  years 
and  for  each  quarter  since  the  last  fourth 
quarter  report,  or  information  in  similar 
form  and  detail: 

(d)  A  copy  of  the  most  recent  annual 
report  of  employee  service,  forms  A  and 
B,  to  the  ICC  or  information  in  similar 
form  and  detail; 


(e)  A  copy  of  the  five  most  recent 
annual  reports  to  shareholders,  and  any 
statistical  supplements  prepared  for 
shareholders  or  the  financial 
community; 

(f)  A  copy  of  the  quarterly  reports  to 
shareholders  since  the  last  annual 
report;  and 

(g)  A  copy  of  the  most  recent  annual 
or  special  reports  filed  with  other 
regulatory  agencies  such  as  the  Annual 
Report  lOK  filed  with  the  Securities  and 
Exchange  Commission. 

Financial  Projections,  Operating  and 
Employment  Plans  and  Other 
Information— February  27,  1981 

On  or  before  February  27, 1981. 
potential  transferees  shall  submit 
financial  and  traffic  projections, 
operating  information,  projections  of 
equipment  needs  and  sources,  track 
maintenance  and  improvement  plans, 
employment  plans  and  other  information 
to  FRA  in  the  form  and  detail  described 
below.  In  addition,  each  potential 
transferee  must  supply  a  concise 
description  of  its  Expedited  STP 
submission  suitable  for  publication  in 
the  Federal  Register.  Potential 
transferees'  submissions  must  contain 
sufficient  information  to  enable  the 
Administrator  to  make  the  statutory 
Expedited  STP  determinations.  In 
preparing  this  information  it  should  be 
assumed  that  the  proposed  transfer  will 
occur  on  January  1, 1982.  Projections  for 
potential  transferees  should  be  provided 
for  the  year  1980  (to  the  extent  actual 
data  is  not  yet  available)  and  the  years 
1981  through  1985. 

1.  Financial  and  Traffic  Projections: 
(a)  Projected  Annual  Financial 
Statements — Projections  should  be  in  a 
form  and  detail  similar  to  that 
prescribed  by  the  ICC  Uniform  System 
of  Accounts,  or  based  upon  another 
accounting  system  at  a  similar  level  of 
detail,  and  stated  in  such  a  way  as  to  be 
comparable,  line  by  line,  to  the  financial 
statements  provided  in  Item  (6](a)  for 
the  P^ebruary  2, 1981  submis'-ion.  The 
general  assumptions  upon  which  the 
projections  are  based  should  be 
explained.  The  projections  should 
indicate  the  incremental  impact  of  the 
proposed  acquisition  of  Appendix  A 
Rail  Properties  upon  the  projected 
results  of  the  potential  transferee,  by 
each  projected  category  of  revenue  and 
expense:  and 

(b)  Projections  of  annual  revenues  and 
traffic  in  terms  of  tonnage,  carloadings, 
and  account  101  revenues  by  two  digit 
Standard  Transportation  Commodity 
Code  (STCC). 

2.  Revenue  Equipment  and 
Locomotive  Fk-et  Requirement 
Projections:  (a)  Revenue  equipment — 


For  each  of  the  years,  a  projection  of 
revenue  equipment  requirements  by 
type  of  car  indicating  the  relationship  of 
equipment  requirements  to  traffic 
projections  on  a  two-digit  STCC  basis 
reflecting: 

(i)  Current  fleet— identifying  the 
number  of  serviceable  and  bad  ordered 
cars; 

(ii)  Retirements; 

(iii)  Acquisitions — method  of 
financing; 

(iv)  Repairs  and  rehabilitation; 

(v)  Use  of  foreign  cars,  and 

(vi)  Projected  fleet— identifying  the 
numbers  of  serviceable  and  bad  ordered 
cars;  and 

(b)  For  each  of  the  years,  a  projection 
of  locomotive  needs  reflecting:  (i) 
Current  fleet— identifying  the  number  of 
serviceable  and  bad  ordered 
locomotives; 

(ii)  Retirements; 

(iii)  Acquisitions — method  of 
financing; 

(iv)  Repairs  and  rehabilitation;  and 

(v)  Projected  fleet — identifying  the 
number  of  serviceable  and  bad  ordered 
locomotives. 

3.  Projected  track  maintenance  and 
property  additions  and  improvement 
programs  for  each  of  the  years: 

(a)  An  annual  maintenance  and 
improvement  plan  for  track  properties  to 
be  acquired  including  a  comparison  of 
current  and  projected  track  class  as 
defined  by  FRA  Track  Safety  Standards 
and  comparisons  of  current  to  projected 
maximum  allowable  speed  of  operation 
for  each  line;  and 

(b)  A  description  of  the  annual 
maintenance  and  additions  and 
improvement  plans  for  the  properties  to 
be  acquired. 

4.  Operating  Plans:  (a)  A  general 
description  of  potential  transferee's 
current  and  1981  operating  plans 
compared  with  the  yearly  operating 
plans  projected  after  the  acquisition; 
and 

(b)  Specifics  on  frequency  and 
adequacy  of  service  anticipated  over 
each  line  to  be  acquired  as  compared  to 
Conrail's  current  service  levels. 

5.  Employment  Plans:  (a)  Annual 
plans  indicating  the  number  and  general 
ICC  job  category  of  Conrail  employees 
currently  employed  on  the  Appendix  A 
Rail  Properties  that  would  be  offered 
employment  by  the  potential 
transferees; 

(b)  Any  anticipated  changes  in  total 
compensation  and  the  reasons  for  such 
changes;  and 

(c)  A  description  of  the  employee 
protection  agreement  tht  potential 
transferee  anticipates  cou'  i  be  agreed  to 
with  current  Conrail  employees  and  the 
projected  annual  cost  to  the  potential 


transferee  and  the  Federal  Government 
of  such  a  plan. 

6.  Valuation — The  potential 
transferee's  line-by-line  estimate  of  the 
vnlue  of  the  Appendix  A  Rail  Properties, 
including  a  specific  description  of  thi! 
methodology  used  to  calculate  this 
value. 

7.  Financing:  (a)  A  description  of  thn 
mtlhod  of  financing  anticipated  for  the 
proposed  acquisition,  maintenance  and 
proposed  improvement  to  the  properly 
and  the  equipment  needed  to  provulc 
the  anticipated  levels  of  serviie; 

(b)  If  outside  financing  is  assumed,  a 
dffirription  of  the  potential  transferee's 
atiility  to  obtain  such  financing  and  a 
projfrtion  of  the  annual  or  semi-annual 
j)aym£)iit  streams  indicating  principjtl 
M\d  interest  separately;  and 

(c)  .-\  description  of  the  security  to  be 
offtrt'd,  if  aiiy. 

8.  Eniployment  and  Economic  ln:p;K:ts; 
fa)  A  yt:,ir!v  estimate  of  the  impact  of 
tht'  acquisitior  on  the  econo.niy  and 
£;np!oyment  levels  in  the  States  of 
Conr.L'Cticu)  and  Rhode  Island;  and 

(b)  A  yearly  r.-timate  of  any  other 
mspacts  of  the  transfer  on  th.-  two 
SUitos. 

9.  Detailed  assessment  of  ;he  tLUL-^ffir 
on  iiip  fTiviroisrr.ent  (see  FRA 


environmental  regulations  at  45  FR 
40854  (June  16. 1080)). 

Public  Review  of  STP  Information 

Information  that  Conrail  and  potential 
transferees  submit  with  respect  to  the 
expedited  STP  docket  which  is  deemed 
by  FRA  to  be  nonprivileged  will  be 
available  for  public  inspection  at  the 
following  locations: 

Dockft  Clerk,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  Room  8211,  400 
Seventh  Street  S.W.,  Washington. 
i).C..  Monday  through  Friday,  8:,30 
a.m.  to  5:00  p.m..,  EST 

Curinccticat  Department  of 
Transportation,  Rdil  Planning 
Division,  Roo.m  214,  Department  of 
Tr.jn.sportation  Administration 
Building,  24  Wolcott  Read, 
Wt'thersfieid,  Connecticut.  Monday 
through  Friday.  8:.30  a.m.  tu  4:00  p.m.. 
F.ST 

H.'iodt;  Isl.i.id  Department  of 
Transportation.  F'lanning  Division, 
Room  M9.  State  Office  Building. 
Providence.  Rhode  inland.  Monday 
through  Friday.  8:39  a.m.  to  4:;10  p.m.. 
i:S'!' 


State 


Line  -namr; 


Between 


Conrail  New  England  Orv;s!on — Northeastern  Region 


Connecacut... 
Con»i«?jt«cut ... 

''.n'^eAcji .... 
Co-neetSut..., 
Conneciicul..., 
Ric-ae  Island 
Ci-ioe-cucut . .. 
C^^fvcc^'Cyt  ... 
-■■•■ji-j  !sur!d.. 
Con.'eiticjt.... 
C.O'ni:-.ViCU\.... 

•^omec.icut...- 
Miod'!  island 

C.x..-«.,-ticut.... 
C.-.  .^(?c!lc■Jt .... 

Conecticut 

Co'rnecticul.... 
Coo.'-qcticjl . .. 
Coa-^£c!"u;t  .... 
Con.iecticut . ... 
Rhoie  Islarxl .. 


Main  L-.e  (Shore  Line) ,. 

Wa;n  Line  iShofe  Imp) .* 

Main  Lire  (St^-^re  Lino) „ 

Warn  Lne  iS'if'e  Line) „_ 

Avon  Sc.-a''.tJ.^ry   ,. 

Belle  Oack  i-djstnal  Track 

Ee^-n  Sec:onc!ary .,... ..^.«.,^, 

BnslGl  Secondary   „._„....„, 

Caisa-'  SizondAfj  „.„_...., 

Cana'  Seccr-'Jary 

East  Jup-!on  Secondary   

East  LorigneadOA  Socndaty 

EasI  W-rrtso'  Seccnda-y  

Gnffms  lndjs!'ial  T'ack 

HarL'O'  Junclion  Indusliial  Track.. 

HarMc'd  Line ...„ „ 

Laj'ei  Serj'^rjarv „.-_. 

Manchest,-.'  Induslnal  Track  .„.,„. 

Mayt-'jok  B.-anth 

Middiuiov'i  :,-idust:i5l  Track 

Ma&eXof.".  '^ccDn^a-(       , 

NfcKV  B' lan  Secnndar.      „ , 

New  Miiford  St^conda:,   , 

NiApo"  Sicono'a'y  ....^ 


_  New  Ha.ei  and  \£A  London    , „. 

M  New  Lo^.30-  ana  Slate  Lme  (°l|  .._. 

..  State  Ln.e  ,CT|  ^na  Cranston  ,^ 

.    C.-ansion  ard  S:ate  Line  (MA) __ 

..  F^atr^<<  e  and  AvcMi 

.    Bei-e  Dock  a-^d  Geaa'  Hill 

..   Berlin  a^-d  Ne**  3-:*atn  „ 

..  P-ovde-ice  aid  °ed  B-.dge 

.,   Canaan  a.n;  Sl3'.9  Lne  .MA)    , 

,.   Ne*  Have-  (Pa.r  St !  a,nd  Plamville..., 
.  S;ate  Line  'M*i  ana  Ped  B^dge  ....... 

.   State  Ltrv  I't.'tAi  ".i:ardv,iie  

.  East  WnGij-  a-a  East  Ha^to-d 

,  Ha-tford  •  

.  C-anst.-Kt  aid  S.:i,t-)  P.-cidence 

.   Ne«  ''ave--.  and  State  Line  iWA) 

.  Midc;ett3«n  and  La.rc-  

.   Manc'ieitpr  ar-j  .Scjth  Vanchesler ... 
.  St.^Ie  Line  i''.i"'i  and  De-ro^  Junction... 

..,._  Crt>nw«e'l  and  V.-daetOA"! 

„ ,..,,  Airi.np  ju.-ctvT  and  Midd'etown 

,.«..,.  Piair.-il's  ana  Ha-^c'd „ 

.„.~   B-'TKsn.'f  Junct  nn  a-d  Ne«  ML')ord„ 
......  Sta"e  Line  iM*)  and  Po'tstno^tn    


Issuttd  in  VVdshingtoh.  D.C..  December  19. 
1980. 

John  M  Sullivan. 

Federal  Railroad  Adrrhi  rstn:  (or. 

Appendix  A — Rail  Freight  Properties  of 
the  Consolidated  Rail  Corporation 
(Conrail)  in  the  States  of  Connecticut 
and  Rhode  Island 

The  following  is  a  list  of  the  rail 
freight  properties  owned,  leased,  or 
otherwise  controlled  by  Conrail  within 
the  States  of  Rhode  Island  and 
Connecticut  (Appendix  .\  Rail 
Properties).  These  properties  are  eligible 
for  consideration  for  transfer  to  another 
railroad  under  an  Expedited  STP.  The 
lines  in  the  States  of  Rhode  Island  and 
Connecticut  over  which  Conrail  is  a 
designated  cooperator  pursuant  to 
section  5  of  tlie  Depa.-t.ment  of 
Transporation  Act  (Local  Rail  Service 
Assistance  Programl  a.-e  not  included  as 
Appendix  A  Rail  Properties  since 
Conrail  ntither  owns,  leases,  nor 
otherwise  cont.'-ols  such  lines.  The 
Appendix  .\  Rail  Properties  appear  on  a 
map  of  Conrail's  .\'ew  England  Division 
of  its  .Northeastern  region  which  is  at  the 
end  of  this  appendix.  The  m.ap  also 
indicates  Conrail  properties  outside 
Rhode  Island  and  Conr.pctirut  which  are 
not  subject  to  the  Exped-ted  STP 
provisions. 


M  =  to  '.'  p  • 


73  0  to  122  3 

122  8  !0  1«1  I 
141  1  >o  fB  9 
t'S9  '■:)  190  S 

,   00  toS  7 

.   C  0  to  I  6 
0  0  10  2  6 
0  0  :o  1  9 
'l"2lo  KC 
C  0  ic  2T  8 
3  7  10  6  9 
8  8  to  12  5 
18  0  to  29  I 
00  to  2  0 
0  0  to  3  J 
0  0  :c  -o  3 

0  .3  to  5  5 
0  0  10  1  9 
71.2  to  104  8 
13  7  10  16.2 
0  0  tc  22  3 
0  0  to  -2  9 
CO  10  '3  6 
1.12  10  21  S 


CR  OTOB 


41  -iZO'3 

4i~;t5 

41-41-6 
<--:2^5 

st-j:?j 
4:.4;47 

-•-itc4 
..-•2^5 
4'.iL-;5 

41-4166 
it_42r 7 
4'-42;J 
41 -4. 56 
41-41:3 
4'-42t>J 
4t-4?51 
4 t -4244 
*  •  -4L20 


Owner 


A-n;rak 
A-ntrak 
A..nt'ak 
A.^iracK 

Conrail 
Conrail- 
C-o--ail 
Co-nrail 
Corraii 
Con-ail 
Cci-aii 
COiira" 

Corvaii 
Conrail 
Corvail 

An*:-ah 
Conrail 
Conrait. 
Conrail 

C<.inr5fl 

Corrail 
CoiTafi 
Gonrail 
Co—ad 
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Between 


State  l-"ic  "a^« 

Conrili  New  England  Dtvision— Northeaitern  Region— Continued 

Connecticut      „„.- Portland  !ndustr;,T  Trnci-      „ _ „ 


MP  to  MP-' 


CR  code 


Owner 


, Midd'-.'town  and  Portland ™ 0.0  to  1.0. 

tAoonsccket  a.nd  Slaltrsville 0.0  to  3.4  .. 


41-4254       Conrail 
41-4170      Conrail 
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Slate 


Between 


MP  to  M  P, ' 


CB  code 


Ownef 


Conrill  New  England  Division— Northeastern  Region— Continued 


Connecticut 
Rhode  Island.. 
Connecticut  ... 
Connecticut   .. 
Connecticut    . 
Rhode  Island 
Rhode  Islard 
Connecticut    . 
Connecticut 
Connecticut 


Portland  lnduslr:n'  Track 

Slatersvilie  Secondary   

SuHielJ  inausiriai  l;ack  

Terryville  Seccndan,*      

Torringtor"  StTondary       

Vallev  Fai.s  indtjsinal  Track 

Wasli;ng!on  Secondary     

V, atertovio  S-.'ccn.-iary      

We'hc.sdcif!  

Wiiiinsr".-  Secji-dary   


M.da'o;o*n  and  Portland 

Woonsocket  a.id  Slattrsvilie   _ 

Windsor  Locks  and  Suifield   

WattiBL-ry  and  PlamviHe 

i-.yhland  Junctor'  jrxi  Tornngton.   . 
Va.lev  Fails  and  Cumbo'land  Mills    . 

Providence  and  iVas'iinqlon    

Hiqf.land  Junction  and  Walertcwn 
Haniord  ("Hart")  and  Spri-y  Brcok  . 
Haitfoid  ("Han")  and  Manchester.,  , 


0.0  to  1.0... 
0  0  to  3.4.... 
0,0  to42  .  . 
0.0  to  17.2  . 
0  0  to  20.7,. 
0  0  to  0.8... 
O.C  to  16,9.. 
0.0  to  1.6... 
0.0  to  7.0... 
0  0  to  9  6  ... 


41-42M 
41-4170 
41-4260 
41-4222 
41-4243 
41-4128 
41-4166 
41-4258 
41-4263 
41-4262 


Conrail 
Conrail 
Conrail 
Conrail. 
Coniail 
Conrail. 
Conra.l 
Conrail. 
Conrail. 
Coniail 


Conrail  Metropolitan  Region 


Connect'cul 
Connecticut 
Connecticut 
Connecticut 


Ne*  Haven  Lmc  

Danbutv  Branch  

New  Canaan  Branch.. 
Waierbur,  Brancn   


State  Line  (NY)  and  Ke'/.  Haven  . 

South  Norwalk  anti  Dan[,>ury     

Starr.iord  and  New  Canaan    

Devon  and  Wa'ofbjry        


26,1  to  73  0  , 
41.3  to  64  9.. 

0.0  10  7.9 

0.0  to  26.9... 


91-9108 
91-9119 
91-9118 
91-9121 


Penn  Central 
Penn  Central 
Penn  Central 
Penn  Central 


'  Mile  Post  to  Mile  Post. 

'  Connecticut  DOT  leases  Ihese  lines  'ro-n  lh«  Penn  ! 


BILLING  CODE  4910-06-M 


:entral  Con^pany  Conrail  provides  freight  service  ove'  them  through  trackage  rights  agreements. 


o 
o 
u 


i 
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Appendix  B — Information  Requested 
from  Conrail  for  Use  in  the  Expedited 
STP  Process 

The  following  information  dealing 
with  the  Appendix  A  Rail  Properties  has 
hpan  rpniipsfpH  from  f!nnrflil  for  use  bv 


public  inspection  during  normal  working 
hours  in  Room  9422.  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
S.W..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  Cleveland,  Office  of 


•  The  Endangered  Species  Act.  as 
amended. 

The  revised  guidance  would  also 
address  the  discussion  to  be  provided  in 
environmental  impact  statements  and 
rfilatfid  documents  concernine  olannina 


Federal  Register  /  Vol.  45,  No.  250  /  Monday.  December  29,  1980  /  Notices 


85549 


Issued  in  Washington.  D.C.  on  December  9, 
1980. 

William  B.  Johnston, 

Assistant  Secretary  for  PoUcy  and 
International  A  fairs. 

Attachment  2 — Guidance  nn  Format  and 
Content  of  Knvirnnmpnt,Tl  Dr-.r-nmpntc 


policies.  This  Attachment  provides 
guidance  for  content  of  environmental 
documents  and  compliance  with  the 
various  environmental  requirements. 

2.  Format  and  Content  of  Environmental 
Assessments  and  Findings  of  no 


n-...:r: i  r 


d.  have  significant  displacement 
impact  or  be  controversial  with  respect 
to  the  availability  of  adequate  relocation 
housing: 

e.  cause  substantial  disruption  of  an 
established  community,  disrupt  orderly, 
olanned  develonment.  he  inr.nnsistpnt 
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Appendix  B — Information  Requested 
from  Conrail  for  Use  in  the  Expedited 
STP  Process 

The  following  information  dealing 
with  the  Appendix  A  Rail  Properties  has 
been  requested  from  Conrail  for  use  by 
FRA,  potential  transferees  and  other 
interested  parties  in  preparing  and 
evaluating  submissions  made  in  the 
Expedited  STP  process.  Nonprivileged 
information  will  be  made  available  to 
the  public  as  provided  (some 
information  has  been  received  from 
Conrail  and  other  information  will  be 
received  over  the  period  between  now 
and  May  29. 1981)  and  at  the  locations 
specified  in  this  Notice. 

1.  Detailed  maps  of  the  Appendix  A 
Rail  Properties; 

2.  Indications  of  Conrail's  ownership 
interest; 

3.  Conrail  freight  schedules  on  these 
lines; 

4.  Traffic  information; 

5.  Employee  information; 

6.  Revenue  and  cost  information; 

7.  Maintenance  plans; 

8.  Proposed  surcharge,  abandonment 
and  transfer  plans; 

9.  Proposed  changes  in  freight  service; 

10.  Projected  traffic  levels,  revenues 
and  cost;  and 

11.  Proposed  sale. 

|KR  Doc.  80-40204  Filed  12-23-80.  8:45  am| 
BILUNG  CODE  4910-OG-M 


Office  of  the  Secretary 
(Notice  No.  80-23] 

Procedures  for  Considering 
Environmentai  Impacts 

AGENCY:  Department  of  Transportation 

(DOT). 

action:  Request  for  public  comment. 

summary:  The  Department  of 
Transportation  is  proposing  to  revise  its 
guidance  on  the  format  and  content  of 
environmental  documents.  These 
revisions  would  replace  the  existing 
Attachment  2  to  DOT  Order  5610.1C, 
Procedures  for  Considering 
Environmental  Impacts.  Public 
comments  on  the  proposed  revisions  are 
invited.  The  Operating  Administrations 
of  the  Department  have  been 
encouraged  to  utilize  this  draft 
attachment  as  interim  guidance. 
COMMENT  CLOSING  DATE:  February  27. 
1981. 

AODRESS:  Written  comments  should 
reference  this  Notice  and  be  addressed 
to:  Director,  Office  of  Environment  and 
Safety.  P-20.  U.S.  Department  of 
Transportation.  Washington.  D.C.  20590. 
Comments  received  will  be  available  for 


public  inspection  during  normal  working 
hours  in  Room  9422.  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
S.W..  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camille  Cleveland.  Office  of 
Environment  and  Safety,  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  S.W..  Washington.  D.C. 
20590.  (202)  42&-2672. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  revisions  would  be  to 
provide  current  guidance  on  content  of 
environmental  assessments,  findings  of 
no  significiant  impact  (FONSI). 
environmental  impact  statements  (EISs), 
and  documentation  for  compliance  with 
section  4(f)  of  the  DOT  Act.  DOT  Order 
5610.1C.  Procedures  for  Considering 
Environmental  Impacts  (44  FR  56420. 
October  1. 1979)  specifies  procedures  for 
compliance  with  the  National 
Environmental  Policy  Act.  The  Order 
provides  that  to  the  maximum  extent 
possible,  all  environmental  studies, 
reviews  and  consultations  will  be 
coordinated  into  a  single  process,  and 
compliance  with  applicable 
environmental  requirements  will  be 
reflected  in  the  EIS  or  environmental 
assessment  for  a  proposed  action. 
Attachment  2  would  provide  guidance 
on  the  format  and  content  of 
environmental  documents,  including 
information  on  compliance  with  the 
various  environmental  laws,  orders,  and 
policies.  Although  DOT  5610.1C  was 
issued  in  September  1979.  in  order  to 
comply  with  Council  on  Environmental 
Quality's  NEPA  regulations  (40  CFR 
1500-1508),  major  revisions  to 
Attachment  2  were  not  made  at  that 
time.  These  proposed  revisions  reflect  a 
number  of  environmental  requirements 
which  have  been  established  in  recent 
years.  Among  new  or  revised  laws  and 
policies  refiected  in  the  revised 
attachment  are: 

•  Transportation  and  Urban  Noise 
initiatives  in  the  President's 
Environmental  Message  of  August  2. 
1979: 

•  Community  Conservation  Guidance, 
issued  by  the  White  House  on 
November  26. 1979: 

•  The  Secretary's  Policy  on  Design,  Art, 
and  Architecture  in  Transportation; 

•  Executive  Order  12185  concerning 
Conservation  of  Petroleum  and 
Natural  Gas,  and  other  energy 
conservation  mandates; 

•  Section  176  of  the  Clean  Air  Act; 

•  Section  404  of  the  Clean  Water  Act; 

•  The  Safe  Drinking  Water  Act; 

•  The  Coastal  Zone  Management  Act; 

•  Executive  orders  on  Protection  of 
Wetlands  and  Floodplain 
Management;  and 


•  The  Endangered  Species  Act,  as 
amended. 

The  revised  guidance  would  also 
address  the  discussion  to  be  provided  in 
environmental  impact  statements  and 
related  documents  concerning  planning 
for  bicycle  and  pedestrian  use,  family 
and  business  relocation  impacts,  and 
implementation  of  section  4(f)  of  the 
DOT  Act  and  section  106  of  the  National 
Historic  Preservation  Act. 

The  guidance  would  be  divided  into 
four  chapter— (I)  General;  (II)  Urban  and 
Community  Impacts;  (III)  Physical 
Impacts;  and  (IV)  Impacts  on  Section 
4(f)  Properties  and  Historic  and  Cultural 
Resources.  Applicable  laws,  executive 
orders,  and  policy  statements  are 
referenced  for  each  impact  category. 
The  proposed  revisions  would  provide 
guidance  on  format  and  content  of 
environmental  assessments  and  findings 
of  no  significant  impact,  as  well  as  EISs. 
(By  contrast,  the  current  guidance 
addresses  only  EISs.) 

References  in  the  earlier  Attachment  2 
to  section  14  of  the  Urban  Mass 
Transportation  Act  and  section  16  of  the 
Airport  and  Airways  Development  Act 
have  been  deleted,  since  the  Urban 
Mass  Transportation  Administration 
and  the  Federal  Aviation 
Administration,  respectively,  have 
issued  guidance  for  compliance  with 
these  statutes. 

DOT  Order  5610.1C,  including  its 
attachments,  is  an  internal  directive 
which  applies  to  all  elements  of  the 
Department.  Most  of  the  operating 
administrations  of  the  Department  have 
issued  or  will  issue  their  own 
procedures  or  regulations  for 
implementing  NEPA  and  other 
environmental  requirements.  The 
administrations  will  revise  guidance  on 
content  of  environmental  documents  as 
appropriate  to  be  consistent  with 
Attachment  2  to  DOT  5610.1C  following 
its  final  issuance.  Pending  final  issuannp 
of  Attachment  2.  DOT  administrations 
have  been  encouraged  to  use  this  draft 
as  interim  guidance. 

It  is  Department  of  Transportation's 
policy  to  afford  the  public  an 
opportunity  to  comment  on  proposed 
regulations  and  policies.  While  the 
proposed  attachment  is  not  a  regulation, 
it  is  of  interest  to  the  public.  The 
Department  will  consider  all  written 
comments  submitted  during  the 
comment  period.  DOT  will  make  every 
reasonable  effort  to  consider  any 
comments  received  after  the  closing 
date. 
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methodologies  should  not  be  included  in 
EISs;  if  necessary,  these  discussions  can 
be  included  in  an  appendix.  Lengthy 
descriptions  of  the  affected  environment 
should  be  avoided.  Maps,  charts,  tables 


is  provided  in  Table  I-I  and  Chapters  II- 
IV. 

a.  Summary.  The  EIS  should  include  a 
summary  which  describes  the  proposed 
action  and  discusses  the  major 
rnnrliiRinns-  arpa.<;  nf  r.ontroversv 


TMS  includes  low  capital  intensive 
improvements,  that  is,  low  cost  safety 
and/or  capacity  improvements  to 
existing  facilities  in  lieu  of  major 
expansion  or  construction  of  a  new 
facility.  Examples  of  such  low  capital 
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Issued  in  Washington,  D.C.  on  December  9, 
1980. 

William  B.  )ohnston. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

Attachment  2 — Guidance  on  Format  and 
Content  of  Environmental  Documents 
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3.  Noise  Impacts 
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5.  Wetlands  Impacts 

6.  Floodplain  Impacts 

7.  Actions  Affecting  Coastal  Zones 
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9.  Wild  and  Scenic  Rivers 

10.  Construction  Impacts 

Chapter  IV— Impacts  on  Section  4(F) 
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1.  Publicly  Owned  Parklands,  Recreation 
Areas,  Wildlife  and  Waterfowl  Refuges  and 
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2.  Properties  and  Sites  of  Historic  and 
Cultural  Significance 

Chapter  I — General 

1.  Introduction 

DOT  5610.1C  provides  a  process  for 
consideration  of  eiivironmentai  impacts 
in  decision  making  on  proposed  DOT 
actions.  The  Order  provides  that,  to  the 
maximum  extent  possible,  ail 
environmental  studies,  reviews,  and 
consultations  shall  be  consolidated  into 
a  single  process.  The  environmental 
impact  statement  (EIS)  and  finding  of  no 
significant  impacts  (FONSI)  with 
supporting  environmental  assessment 
serve  as  the  vehicle  for  coordination 
with  other  agencies  and  the  public,  and 
must  reflect  compliance  to  the  extent 
possible  with  applicable  laws, 
regulations,  executive  orders,  and 


policies.  This  Attachment  provides 
guidance  for  content  of  environmental 
documents  and  compliance  with  the 
various  environmental  requirements. 

2.  Format  and  Content  of  Environmental 
Assessments  and  Findings  of  no 
Significant  Impact 

An  environ.mental  assessment  (EA) 
should  describe  the  proposed  action,  the 
need  for  the  proposed  action, 
alternatives,  the  environmental,  social 
and  economic  impacts  of  a  proposed 
action  and  its  alternatives,  and  a  list  of 
agencies  and  persons  consulted  during 
early  coordination.  The  EA  should 
provide  sufficient  evidence  to  support  a 
FONSI,  or,  if  the  EA  will  be  the  basis  for 
preparation  of  an  EIS,  sufficient 
information  to  address  important  issues 
in  the  EIS. 

A  FONSI  should  be  attached  to  or 
incorporate  the  EA,  and  should  include 
a  specific  finding  that  the  proposed 
action  will  have  no  significant  impacts. 
A  FONSI  should  reflect  compliance  with 
applicable  environmental  laws  and 
regulations.  (See  Table  I-I.)  Guidance  on 
compliance  with  these  laws  is  provided 
in  Chapters  II-IV  of  this  Attachment. 
Where  a  permit  will  be  required  (e.g. 
section  .404  permits  under  the  Clean 
Water  Act)  or  coordination  is 
specifically  required  by  law  (e.g.  under 
section  4(1)  of  the  DOT  Act,  the  Fish  and 
Wildlife  Coordination  Act,  or  the 
Endangered  Species  Act),  the  EA  may 
serve  as  the  vehicle  for  such 
coordination,  and  the  EA/FONSI  should 
reflect  this  coordination.  If  a  Community 
Impact  Analysis  is  prepared,  the  results 
should  be  discussed  in  the  FONSL 

3.  Criteria  for  Preparation  of  an  EIS 

Any  proposed  DOT  action  which  will 
have  significant  environmental,  social 
and  economic  impacts  will  normally 
require  preparation  of  an  EIS.  This 
includes  actions  which  are  likely  to: 

a.  have  an  effect  that  is  not  minimal 
on  properties  protected  under  section 
4(f)  of  the  DOT  Act  or  any  action  having 
an  adverse  effect  (as  defined  in  36  CFR 
800.3)  on  properties  protected  under 
section  106  of  the  Historic  Preservation 
Act: 

b.  be  highly  controversial  on 
environmental  grounds,  i.e.  opposed  on 
environmental  grounds  by  a  Federal, 
State  or  local  agency,  or  by  a  substantial 
number  of  persons  affected  by  such 
proposed  action; 

c.  have  a  significant  impact  on 
natural,  ecological,  cultural  or  scenic 
resources  of  national.  State  or  local 
significance,  including  endangered 
species,  wetlands,  floodplain,  prime  or 
unique  farmland,  ground  water,  natural 
resources,  or  fish  and  wildlife  resources; 


d.  have  significant  displacement 
impact  or  be  controversial  with  respect 
to  the  availabihty  of  adequate  relocation 
housing: 

e.  cause  substantial  disruption  of  an 
established  community,  disrupt  orderly, 
planned  development,  be  inconsistent 
with  plans  or  goals  that  have  been 
adopted  by  affected  communities,  or 
adversely  affect  the  economic  vitality  of 
an  urban  area  (except  that  economic  or 
social  effects  are  not  intended  by 
themselves  to  require  an  EIS,  pursuant 
to  40  CFR  1508.14); 

f.  have  a  significant  impact  on  noise 
levels  of  noise  sensitive  areas,  for 
example,  schools,  hospitals,  residential 
areas; 

g.  have  a  significant  impact  on  air 
quality  or  be  inconsistent  with  the 
approved  State  Implementation  Plan  for 
Air  Qualify; 

h.  have  a  significant  impact  on  water 
quality  or  a  public  water  supply  system; 

i.  result  in  significant  increased 
consumption  of  energy:  or 

j.  be  inconsistent  with  any  Federal. 
State  or  local  law  or  regulation  relating 
to  the  environment. 

4.  Format  of  Environmental  Impact 
Statements 

a.  The  format  recommended  in  the 
CEQ  Regulations  for  Implementation  of 
NEPA.  40  CFR  1502.10,  should  be  used 
for  DOT  EISs: 

(a)  Cover  Sheet 

(b)  Summary 

(c)  Table  of  Contents 

(d)  Purpose  and  Need  for  the  Action 

(e)  Alternatives  Including  the 
Proposed  Action 

(f)  Affected  Environment 

(g)  Environmental  Consequences 
(h)  List  of  Preparers 

(i)  List  of  Agencies,  Organizations, 
and  Persons  to  Whom  Copies  of  the 
Statement  Are  Sent 

(j)  Index 

(k)  Appendices  (if  any) 

(1)  Comments  Received  on  the  Draft 
EIS  (final  EIS  only) 

b.  Pursuant  to  40  CFR  1502.7,  the  text 
of  final  EISs  should  normally  be  less 
than  150  pages,  or  less  than  300  pages 
for  complex  proposals. 

c.  EISs  should  be  written  clearly  and 
concisely,  and  should  focus  on  the  most 
significant  issues  and  impacts.  Impacts 
which  are  not  significant  should  be 
discussed  only  briefly,  summarizing  why 
the  proposed  action  will  not  have  a 
significant  impact.  Detailed  technical 
information  should  be  summarized  and 
included  in  an  appendix  and  referenced 
in  the  EIS,  with  a  summary  of  important 
findings  of  the  analysis;  other  relevant 
studies  should  be  referenced.  Detailed 
discussions  of  impact  assessment 
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(3)  The  statement  should  describe 
other  related  Federal  acUvities  in  the 
area,  their  interrelationships,  and 
cumulative  environmental  impact. 

(4)  The  statement  should  discuss  the 

relationship  of  the  proposed  action  to 
„  J — » 1 „ 1 1 1 1 


procedures  for  noise  abatement;  ramp 
'  metering  to  reduce  highway  congestion; 
'  maintaining  right-of-way  to  enhance  its 

usefulness  as  wildlife  habitat. 
I      (3)  Replacement,  restoration  and 
I  compensation.  These  measures  include 


on  the  draft  (or  summaries  of  responses 
from  the  public  which  have  been 
exceptionally  voluminous)  should  be 
included  in  or  attached  to  the  final 
statement.  The  final  EIS  should  respond 
to  comments  made  on  the  draft,  either 
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methodologies  should  not  be  included  in 
EISs;  if  necessary,  these  discussions  can 
be  included  in  an  appendix.  Lengthy 
descriptions  of  the  affected  environment 
should  be  avoided.  Maps,  charts,  tables 
aerial  photographs  and  other 
presentation  techniques  should  be  used 
as  appropriate.  Readable,  high  quality 
graphics  are  recommended.  Maps 
should  include  legends  and  scales. 
Graphics  are  particularly  helpful  for 
comparisons  of  alternatives. 

d.  DOT  Operating  Administrations 
should  head  the  cover  sheet  for  each 
environmental  impact  statement  as 
follows: 

Department  of  Transportation 

(operating  administration) 

(joint  lead  and  cooperating  agencies) 

(Draft/Final  Supplemental) 
Environmental  Impact 

Statement  Pursuant  to  Section  102(2)(C) 
of  NEPA 

If  appropriate,  the  heading  should 
indicate  that  the  EIS  also  covers  the 
requirements  of  section  4(f]  of  the  DOT 
Act,  section  14  of  the  Urban  Mass 
Tiansportation  Act,  and/or  sections  16 
and  18(a)(4)  of  the  Airport  Act. 

The  cover  sheet  must  also  include: 

(1)  The  title  of  the  proposed  action 
that  is  the  subject  of  the  statement  (and 
if  appropriate  the  titles  of  related 
cooperating  agency  actions),  together 
with  the  State(s)  and  county(ies)  (or 
other  jurisdiction  if  applicable)  where 
the  action  is  located. 

(2)  The  name,  address,  and  telephone 
number  of  the  person  at  the  agency  who 
can  supply  further  information. 

(3)  A  one  paragraph  abstract  of  the 
statement. 

(4)  The  date  by  which  comments  must 
be  received  (see  40  CFR  1506.10). 

5.  Summary  of  Content  of 
Environmental  Impact  Statements 

The  information  required  by  40  CFR 
1502.11-1502.18.  as  supplemented  in  this 
Attachment,  should  be  included  in  EISs. 
However,  this  information  should  be 
included  only  where  it  is  relevant  to  the 
proposed  action  being  discussed  in  the 
EIS.  The  EIS  is  not  intended  to  be 
encyclopedic.  Rather,  it  is  discussed  in 
the  EIS.  The  EIS  is  not  intended  to  be 
encyclopedic.  Rather,  it  is  intended  to  be 
an  aid  in  decision  making,  and  should 
therefore  focus  on  the  key  issues  and 
most  significant  impacts  identified 
during  the  scoping  process,  as  discussed 
in  40  CFR  1501.7.  The  EIS  should  reflect 
consideration  of  and  compliance,  to  the 
extent  possible,  with  applicable  laws, 
orders  and  policies;  guidance  on 
compliance  with  these  laws  and  policies 


is  provided  in  Table  I-I  and  Chapters  II- 
IV. 

a.  Summary.  The  EIS  should  include  a 
summary  which  describes  the  proposed 
action  and  discusses  the  major 
conclusions,  areas  of  controversy 
(including  issues  raised  by  agencies  and 
the  public),  and  the  issues  to  be  resolved 
(including  the  choice  among 
alternatives).  The  summary  will 
normally  not  exceed  15  pages. 

b.  Purpose  and  Need.  The  EIS  should 
include  a  statement  of  the  purpose  of  the 
proposed  action.  The  need  for  the 
proposed  action  should  be  supported 
with  data  from  appropriate  studies. 

c.  Alternatives  Including  the  Proposed 
Action.  In  the  alternatives  section,  the 
lead  agency  should: 

(1)  "Rigorously  explore  and 
objectively  evaluate  all  reasonable 
alternatives,  and  for  alternatives  which 
were  eliminated  from  detailed  study, 
briefly  discuss  the  reasons  for  their 
having  been  eliminated."  (40  CFR 
1502.14) 

(2)  "Devote  substantial  treatment  to 
each  alternative  considered  in  detail 
including  the  proposed  action  so  that 
reviewers  may  evaluate  their 
comparative  merits."  (40  CFR  1502.14) 

(a)  "Substantial  treatment"  of 
alternatives  means  discussion  sufficient 
to  show  the  relative  environmental 
benefits,  environmental  impacts,  costs 
and  risks  of  the  alternatives  under 
consideration.  Charts  showing 
comparisons  between  impact  of  the 
alternatives  (e.g.  costs,  residential 
displacement,  noise  impacts,  ambient 
air  quality  predictions)  are  useful  as  a 
presentation  technique. 

(b)  Where  a  previously  circulated 
impact  statement  already  contains  an 
analysis  of  alternatives,  a  second  tier  or 
supplemental  EIS  may  incorporate  or 
summarize  treatment  of  alternatives 
from  the  previous  EIS,  provided  such 
treatment  is  current  and  relevant  to  the 
purpose  of  the  proposed  action,  and 
need  not  reconsider  alternatives 
previously  rejected. 

(c)  EISs  on  transportation  projects  in 
urban  areas  should  explicitly  reflect 
consultation  with  the  Metropolitan 
Planning  Organization  (MPO)  and 
summarize  alternatives  considered 
during  the  MPO  planning  process. 

(3)  Reflect  consideration  of  location 
alternatives,  a  no  action  alternative,  and 
the  following  alternatives  to  proposed 
construction  actions: 

(a)  Improved  transportation  system 
management  (TSM)  of  existing  facilities, 
e.g.  provision  of  high  occupancy  vehicle 
lanes  on  existing  streets;  quota  systems, 
peak  spreading  or  changes  in  pricing 
structures  at  congested  airports. 


TMS  includes  low  capital  intensive 
improvements,  that  is,  low  cost  safety 
and/or  capacity  improvements  to 
existing  facilities  in  lieu  of  major 
expansion  or  construction  of  a  new 
facility.  Examples  of  such  low  capital 
intensive  improvements  are:  widening  of 
existing  streets,  intersection 
improvements,  or  improvement  of 
shoulders;  changes  to  an  airport  taxiway 
system;  improved  airport  navigation 
aids;  purchase  of  buses  and  designation 
of  high  occupancy  vehicle  (HOV)  lanes 
in  lieu  of  heavy  rail  transit  construction. 

(b)  As  appropriate,  other  modal 
alternatives,  e.g.  mass  transit 
alternatives  to  highway  improvements; 
bus,  rail,  or  truck/auto  alternatives  to 
airport  improvements. 

(c)  As  appropriate,  design  variations 
which  would  minimize  the  adverse 
impacts  of  the  proposed  action,  for 
example,  constructing  fewer  lanes  of  a 
proposed  highway;  different  runway 
configurations. 

(d)  Reasonable  alternatives  which  are 
not  within  the  jurisdiction  of  the  lead 
agency,  grantee  or  permit  applicant. 

EISs  on  proposed  regulatory  or 
program  actions  should  reflect 
consideration  of  a  no  action  alternative 
and  alternative  means  of  achieving  the 
stated  objective  of  the  proposal  or 
alternative  levels  of  providing  a 
proposed  service. 

(4)  Identify  the  agency's  or  applicant's 
preferred  alternative  or  alternatives,  if 
one  or  more  exists,  in  the  draft 
statement.  The  final  statement  shall 
identify  the  agency's  preferred 
alternative. 

d.  Affected  Environment.  The 
environmental  impact  statement  should 
succinctly  describe  the  environment  of 
the  area(s)  to  be  affected  by  the 
alternatives  under  consideration. 

(1)  The  amount  of  detail  provided  in 
descriptions  of  the  affected  environment 
should  be  commensurate  with  the 
amount  of  information  required  at  the 
particular  level  of  decision  making. 

(2)  The  statement  should  identify,  as 
appropriate,  population  and  growth 
characteristics  of  the  affected  area  and 
any  population  and  growth  assumptions 
used  to  justify  the  project  or  program  or 
to  determine  secondary  population  and 
growth  impacts  resulting  from  the 
proposed  action  and  its  alternatives. 
Growth  projections  should  be  consistent 
with  projections  used  for  EPA  section 
208  planning.  The  Projections  of 
Regional  Economic  Activity  (OBERS 
Projections),  published  by  the 
Department  of  Commerce  Bureau  of 
Economic  Anaylsis  in  the  Survey  of 
Current  Business,  October  1980,  are  a 
source  of  statewide  and  areawide 
projections. 
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(3)  The  statement  should  describe 
other  related  Federal  activities  in  the 
area,  their  interrelationships,  and 
cumulative  environmental  impact. 

(4)  The  statement  should  discuss  the 
relationship  of  the  proposed  action  to 
adopted  or  proposed  land  use  plans, 
policies,  controls,  and  goals  and 
objectives  of  affected  communities, 
including  communities  outside  the 
jurisdiction  in  which  the  proposed 
project  is  located.  Any  anticipated 
consultations,  permits  or  authorizations 
required  by  Federal  law  or  regulation 
should  be  identified. 

e.  Environmental  Consequences.  This 
section  should  discuss  the 
environmental  impacts  of  the 
alternatives  including  the  proposed 
action,  any  adverse  environmental 
effects  which  cannot  be  avoided  should 
the  proposal  be  implemented,  the 
relationship  between  short-term  uses  of 
man's  environment  and  the  maintenance 
and  enhancement  of  long-term 
productivity,  and  any  significant 
irreversible  or  irretrievable 
commitments  of  resources  which  would 
be  involved  in  the  proposal  should  it  be 
implemented.  Environmental  analyses 
conducted  for  NEPA  compliance  should 
reflect  any  environmental  studies  done 
at  the  regional  level  and  should  be 
integrated  with  studies  required  by 
other  environmental  review  laws, 
executive  orders,  and  policies,  and  the 
EIS  should  reflect  these  studies. 
Detailed  guidance  on  factors  to  be 
addressed  in  EISs  is  provided  in 
Chapters  II-IV  of  this  attachment.  (See 
also  40  CFP  1502.16.) 

f.  Mitigation-Measures.  Draft  EISs 
should  describe  measures  under 
consideration  or  planned  to  minimize 
harm  from  the  proposed  action. 
Measures  which  will  increase  the 
benefits  of  the  proposed  action  should 
also  be  discussed.  The  following  types 
of  measures  should  be  considered: 

(1)  Design  and  construction  actions. 
These  include  alternative  locations 
which  avoid  or  reduce  impacts;  design 
measures  which  reduce  impacts,  for 
example,  reduced  scale  facilities, 
depressed  highway  designs,  alternative 
airport  runway  configurations,  transit 
vehicle  and  guideway  technology  which 
reduces  noise,  and  construction  of  noise 
barriers;  and  construction  techniques, 
for  example,  erosion  control  measures. 

(2)  Management  actions  which  reduce 
impacts  during  operation  of  the  facility. 
These  include  aircraft  operating 


procedures  for  noise  abatement;  ramp 
'  metering  to  reduce  highway  congestion; 
'  maintaining  right-of-way  to  enhance  its 

usefulness  as  wildlife  habitat. 
I      (3)  Replacement,  restoration  and 
I  compensation.  These  measures  include 
functional  replacement  of  public 
facilities,  residential  or  business 
relocation  assistance,  and  restoration  of 
natural  areas  disturbed  by  construction. 

g.  The  draft  and  final  statements 
should  document  issues  raised  through 
consultations  with  federal.  State,  and 
local  agencies  with  jurisdiction  or 
special  expertise  and  with  citizens,  on 
actions  taken  in  response  to  comments, 
public  hearings,  and  other  citizen 
involvement  proceedings. 

h.  List  of  Preparers.  40  CFR  1502.7 
states  that:  "The  environmental  impact 
statement  shall  list  the  names,  together 
with  their  qualifications  (expertise, 
experience,  professional  disciplines),  of 
the  persons  who  were  primarily 
responsible  for  preparing  the 
environmental  impact  statement  or 
significant  background  papers,  including 
basic  components  of  the  statement  (§§ 
1502.6  and  1502.8).  Where  possible,  the 
persons  who  are  responsible  for  a 
particular  analysis,  including  analyses 
in  background  papers,  shall  be 
identified.  Normally,  the  list  will  not 
exceed  two  pages." 

6.  Final  Environmental  Impacts 
Statements 

The  final  EIS  shall  identify  the 
preferred  alternative  and  identify 
specific  commitments  to  measures  to 
mitigate  adverse  impacts.  The  final  EIS 
shall  reflect  compliance,  to  the  fullest 
extent  practicable,  with  the 
requirements  of  all  applicable 
environmental  laws  and  orders,  or,  at  a 
:  minimum,  provide  assurance  that  the 
requirements  can  be  met. 

a.  Any  unresolved  environmental 
issues  and  efforts  to  resolve  them, 
through  further  consultations  or 
otherwise,  should  be  identified  in  the 
final  statement.  For  instance,  where  an 
agency  comments  that  the  statement  has 
inadequate  analysis  or  that  the  agency 
has  reservations  concerning  the  impacts, 
or  believes  that  the  impacts  are  too 
adverse  for  approval,  either  the  issue 
should  be  resolved  or  the  final 
statement  should  reflect  efforts  to 
resolve  the  issue,  and  set  forth  any 
action  that  will  be  taken  to  mitigate 
identified  problems. 

b.  All  substantive  comments  received 

Table  \-A.— Coordination  Requirements 


on  the  draft  (or  summaries  of  responses 
from  the  public  which  have  been 
exceptionally  voluminous)  should  be 
included  in  or  attached  to  the  final 
statement.  The  final  EIS  should  respond 
to  comments  made  on  the  draft,  either 
by  revising  the  EIS  text  or  as  separate 
responses. 

7.  Coordination 

The  NEPA  process  should  be  used  as 
the  vehicle  for  consultation  with  other 
agencies  which  is  required  by  the 
various  environmental  laws,  executive 
orders,  and  other  directives.  Agencies 
which  administer  permit  programs  or 
otherwise  have  jurisdiction  over  the 
proposed  action  should  be  requested  to 
be  cooperating  agencies.  The  final  EIS 
should  reflect  consultation  with  the 
appropriate  agencies.  Table  I-I 
summarizes  coordination  and 
consultation  requirements. 

8.  additional  Guidance 

Additional  information  contained  in 
research  reports,  guidance  on 
methodology,  and  other  materials 
relating  to  consideration  of 
environmental  factors  should  be 
employed  as  appropriate  in  the 
preparation  of  EISs  and  environmental 
assessments.  Examples  of  such 
materials  include — 

U.S.  Department  of  Transportation, 
Environmental  Assessment  Notebook  Series: 
///e/!ivoys.  1975,  Report  No.  DOT  P  5600.4. 
available  from  the  LJ.S.  Government  Printing 
Office.  Washington.  D.C.  20402.  Stock 
Number  050-000-00109-1; 

U.S.  DOT.  Environmental  Assessment 
Notebook  Series:  Airports.  1978,  Report 
Number  DOT  P  5600.5,  available  from  the 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402.  Stock  Number  0.50- 
00O-O0138-5: 

U.S.  DOT.  FAA,  Environmental 
Assessment  of  Airport  Development  Actions, 
1977,  available  from  the  National  Technical 
Information  Service,  5284  Port  Royal  Road, 
Springfield,  Virginia  22161,  .NTIS  Catalog 
Number  ADA-039274; 

U.S.  DOT,  Guidelines  for  Assessing  the 
Environmental  Impact  of  Public  Mass 
Transportation  Projects.  1979,  NTIS 
Accession  Number  PB  299697/AS.  available 
from  the  National  Technical  Information 
Service,  Springfield,  Virginia  22161;  and 

Lane,  J.  S.  at  al.,  The  No-Action  Alternative 
Research  Report  and  Assessment  Guidelines, 
National  Cooperative  Highway  Research 
Program  Reports  216  and  217,  December  1979, 
available  from  the  Transportation  Research 
Board,  National  Academy  of  Sciences.  2101 
Constitution  Avenue.  N.W..  Washington,  D.C. 
20418. 


Legislative  reference 


Regulatory  reference 


Applicability 


General  provisions 


Agency  for  coordination  antS 
'consultation 


Air  OuALrrv 

Clean  Air  Ad,  42  U.S.C.  7400  et 
seq.,  Section  176. 


All  transportation  activities 1.  Federal  actions  must  conlomn  with  the  SIP Coordinale  with  EPA  and  Stale 

2.  Priority  must  be  given  to  actions  implementing  the      and  local  air  pollution  coritrol 
SIP.  agencies  in  making  comormity/ 

priority  delennination. 
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Chapter  II — Urban  and  Conununity 
Impacts 

/.  Economic,  Fiscal,  and  Community 
Impacts 

a.  EIS  Content.  (1)  Where  economic 


the  request  from  the  local  official. 

b.  References.  (1)  The  President's 
Environmental  Message  of  8-2-79, 
directs  the  Secretary  to  assure  that, 
among  other  things — 

(a)  Careful  review  is  given  to  any 


49  use  1701,  provides  that  a  project 
may  not  be  approved  unless  the 
Secretary  is  satisfied  that  the  project  is 
reasonably  consistent  with  plans  of 
planning  agencies  for  the  area  in  which 
the  airport  is  located. 


85552 

Federal  Register  /  Vol.  45,  No.  250  /  Monday,  December  29,  1980  /  Notices 

Table  \-i.— Coord/nation  Requirements 

Legislative  relerence 

Regulatofy  re»e<ence                              ApplicaMity                                              General  provisions                                 Agency  for  coordination  and 

consultation 

Section  309  . 


Land  Use  and  Water  Oualitv 

Clean  Water  Act.  33  U  S  C.  1251  - 
1376,  el  seq..  Section  404 


33  CFH  320-3P5,  31  CFR  230 


Al!  EIS  actions EPA  is  required  to  review  and  comment  in  wntmg  on  Sutxnit  DEIS  to  EPA. 

the  environmental  impact  of  any  proposed  maiof 
Federal  action  significantly  affecting  the  environ- 
ment. 


Safe  Onnliing  Water  Ac!,  42 
US.C.  300, 


Coastal  2one  Ma,",agement  Act. 
16  use   1451-1464 


'5CFBS30 


Any  activity  imvotving  d.sposal  or 
piacemsni  of  dredged  or  fill 
rratenal  m  na/iqatjle  vvalers 


Federally  assisted  projiscts  whicfi 
may  contariir^aie  an  aqu-t.^r 
designated  by  EPA  as  trie  sol9 
source  of  drh-ilur  g  water  'or  a 
corrimunity 

Any  E-'jDcsed  3C*?/:f/  a'fecting 
areas  cohered  by  an  approved 
coastal  zone  program. 


E  0   1 1930,  FroldCtion  of                   DCT  5660  'A „ „ Any  proposed  direct  construction 

Wetlands.  or  assistance  DOT  policy  also 

appi-es  to  permit  actions 

Marine  Protection  and  Sanctuanes    40  CFR  225 „ Any  proposed  dupiping  of 

Act,  33  U  B.C.  1401-1444  material  into  U  S  ocean  waters 

Wild  and  Scenic  Rivers  Act.  16 Rivers  designated  under  t^e  Act. 

use.  1271-1287 

President's  Environmental  Proposed  activihy  attocttng  rivers 

Message,  8-2-79.  CEO  on  ttie  Nationwide  Inventory  of 

Memorandum,  B-10-80,  potential  wiid,  scenic  and 

Interagency  Consultation  on  recreational  rivers. 
Rivers  in  the  Nal'onwide 
Inventory 
WIlULIFE 

Fish  and  Wildlife  Coordination  Act, 
16  use.  662. 


1  The  404  permit  program  is  administered  by  COE. 
EPA  has  aultiority  to  veto  permit. 

2  The  DOT-Army  Agreement  (3-24-80)  provides  for 
early  coordination  with  COE  where  a  permit  is  re- 
quired. 


Prohibits  financial  assistance  of  projects  which  EPA 
determines  may  contaminate  a  designated  sole 
source  aquifer. 


Ensure  that   projects  are  consistent  witti  coastal 
zone  management  program. 


Minimize  the  destruction,  loss  or  degradation  of  wet- 
iandi;  preserve  and  enhance  natural  values  of 
wetlands. 

Apply  for  permit  to  dump  matenals 


Preserve  wild  and  scenic  rivers.. 


Assure  thst  Federal  actions  do  not  foreclose  desig- 
nation under  the  Wild  and  Scenic  Rivers  Act, 


Coordinate  witti  COE: 

1.  Before  decision  on  appropriate 
environmental  document. 

2.  Dunng  preparation  of  EIS  {COE 
should  serve  as  cooperating 
agency). 

3.  Before  approval  of  FEIS. 
Coordinate  with  EPA  and  with 

DOI/FWS  or  DOC/NMFS. 
Request  froni  EPA  a 
determination  whether  project 
may  contaminate  the  aquifer. 


Coordinate  with  State  Coastal 
Zone  Managem.ent  Agency  If 
federally  funded  action  is 
inconsistent  witti  approved  plan, 
coordinate  with  DOC  Of'ice  of 
Coastal  Zone  fv1anjg°,T,'jnt.  See 
paragraph  III-6  fo,  uetj,  ed 
guidance. 

Coordinate  with  EPA,  DOI,  NMFS, 
and  COE  and  State  permitting 
agencies,  as  appropriate. 

Coordinate  with  EPA.  Coordinate 
with  COE.  if  dredged  malenal. 

Coordinate  with  HCRS  and  USDA 
Forest  Service,  as  appropriate. 

Coordinate  with  hCRS. 


Any  construction  project  whi-h       Requires  coordination  with  FWS  and  State  wild'ife  Coordinate  with  RVS  and  State 
involves  impoundment  (greater       agencies  on  any  stream  modification.  wildlife  agencies, 

than  10  acres),  diversion.  1.  Initial  contact  dunng  scoping 

channel  deepening,  or  othtr  process, 

txidy  of  water  2.  Use  EIS  process  to  coordinate 

on  impacts  and  mitigation 
measures. 


WiLIXIFE 

Endangered  Species  Act,  1 6 
use   1531,  Section  7 


Recreation,  Refuge,  and 
Historic  Propepties 


50  CFR  402 


Any  action  which  might 
jeopardize  continued  existence 
of  endangered  or  threatened 
species  or  res'.-lt  m  destru:ti,on 
or  modification  of  critical 
habJal 


Federal  agencies  shall  Insure  that  their  actions  con-  Coordinate  with  FWS  concerning 


serve  listed  species  and  insure,  in  consultation 

with  FWS/MMFS,  that  their  actions  do  not  jeopar- 
dize listed  species  or  modify  critical  habitat. 


terrestrial  and  freshwater 
species,  NMFS  concerning 
manne  species  See  paragraph 
lll-8,a.  for  further  guidance. 


National  Hislonc  Presenration  Act,    36  CFR  1204.  36  CFR  800 
16  use.  470(f).  Section  106. 


DOT  Act,  49  U.S.C.  1653,  23 
US.C  138.  Section  4(f). 


DCT  5610  1C  (23  CFR  771) 


Properties  on  or  eligible  for 
National  Regi^'or  of  Htstonc 
Places 

Proiectj  using  lana  from  a 
publicly  owned  park,  recreation 
area,  wildlife  or  ^vatertow! 
refuge,  or  any  historic  site. 


Protect  sites,  buildings,  and  objects  with  national, 
State,  or  local  hislonc  or  cultural  significance, 
Idontify  eflects  of  proiect  on  properties  and  co- 
ordinate with  ACHP 


Coordinate  with  SHPO,  ACHP, 
DOI  (Keeper  of  the  Register). 
See  paragraph  IV-2.a.  for 
detailed  guidance. 


Fi.ndings  of  no  feasible  and  prudent  alternative  and   1   Consult  with  DCH  on  all  4(0 


all  possible  planning  to  minimize  harm  requifed. 


Transportation  Planning 

Highway  Act  23  U.S.C.  134 23  CFR  450 Urban  areas  over  50,000 

Urban  Mass  Transportation  Act.  49  CFR  613 _ 

49  use.  1607. 

Title  IV  of  Intergovernmental  OMB  Circular  A-95 Federal  development  protects 

Cooperation  Act.  NEPA.  and  federally  assisted 

programs  and  projects. 


matters.  If  lands  acquired  with 
section  6if)  Land  and  Water 
Conservation  Act  funds  are 
involved.  DOI  concurrence 
required. 

'.  Consult  with  USDA  if  National 
Forest  Lands  are  involved. 

1.  Consult  with  HUD  if  lands 
acquired  with  Open  Space 
funds  are  involved. 


Projects  must  be  based  upon  continuing,  compore-  Coordinate  with  Metropolitan 
hemsive.  planning  process  carried  on  cooperat-       Planning  Organization, 
ively  by  states  and  local  commuities. 


The  A-95  clearinghouse  process  provides  for  State  Coordinate  with  appropriate  State 
and  local  review  ol  proposed  Federal  and  federal-      and  areawide  cleannghouses 
ly  assisted  programs  and  projects  in  terms  of  po- 
tential   impact    on    or    conflict   ¥«th    statewide, 
areawide.  or  local  plans  and  programs. 


Abbreviations;  COE— Army  Corps  of  Engineers.  DEIS— Oatt  Environmental  Impact  Statement  DOC— Department  of  Commerce.  DOI— Department  of  the  Intenor.  EPA— Environmental  Pro- 
tection Agwicy.  FEIS— Final  Environmental  Impact  Statenient  FWS— Fish  and  WildMe  Senrice  (DOI).  NMFS— National  Marine  Fisheries  Service  (DOC).  HCRS— Heritage  Corisefvalion  wid  Recre- 
ation Satvica  (OOI).  USOA— Department  of  Aghcutture. 
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CFR  25.57.  The  following  specific  points 
should  be  covered: 

(1)  An  estimate  of  the  households  to 
be  displaced  including  the  family 
characteristics  (e.g.  minorities,  and 
income  levels,  tenure,  the  elderiy,  large 


Federal  and  Federally  Assisted 
Programs,  specifies  DOT  procedures  for 
implemening  the  Act.  It  is  the  policy  of 
the  Department  to  deal  consistently  and 
fairiy  with  all  persons  whose  property  is 
taken  for  public  projects  and  all  persons 


or  national  origin;  that  the  location  of 
existing  or  proposed  facilities  and 
services  involved  will  not  deny  access 
to  any  person  on  the  basis  of 
discrimination;  and  that  persons  in  the 
affected  community  are  not 
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Chapter  II — Urban  and  Community 
Impacts 

/.  Economic,  Fiscal,  and  Community 
Impacts 

a.  EIS  Content.  (1)  Where  economic 
and  fiscal  impacts  are  significant,  the 
EIS  should  reflect  the  effect  of  the 
proposed  action  on  the  economic  health 
of  the  existing  business  districts, 
municipalities  and  the  region,  including: 

•  The  type  and  number  of  permanent 
jobs  created,  lost,  or  retained  in  the 
central  city  and  in  the  project  area; 

•  Changes  in  employment  opportunities 
for  minorities; 

•  Changes  in  the  cost  and  availability  of 
retail  goods  and  services; 

•  Changes  in  types  of  economic  activity 
in  the  area; 

•  Changes  in  the  tax  base — property, 
sales  and  income  tax  revenues; 

•  Changes  in  population  distribution 
and  increases  in  expenditures  for 
public  services  or  facilities,  either  in 
the  central  city  or  in  developing  areas; 
and 

•  Impacts  of  transportation  proposals  in 
outlying  areas  on  revitalization 
programs  in  the  central  city  and  other 
existing  business  districts. 

(2)  The  general  social  groups  specially 
benefited  or  harmed  by  the  proposed 
action  should  be  identified  in  the 
statement.  Particular  effects  of  a 
proposal  on  the  elderly,  handicapped, 
non-drivers,  transit  dependent,  or 
minorities  should  be  described  to  the 
extent  reasonably  predictable. 

(3)  The  EIS  should  note  any  action 
which  will  significantly  divide  or  disrupt 
an  existing  community.  The  EIS  should 
discuss  how  the  proposal  will  facilitate 
or  inhibit  access  to  jobs,  educational 
facilities,  religious  institutions,  health 
and  welfare  services,  recreational 
facilities,  social  and  cultural  facilities, 
pedestrian  facilities,  and  public  transit 
services. 

(4)  If  a  Community  Impact  Analysis 
has  been  requested  by  an  affected  local 
government,  it  may  be  incorporated  into 
the  final  EIS.  Al  a  minimum,  the  EIS 
should  discuss  the  effect  of  the  proposed 
action  on  the  community  as  listed 
above,  and  any  proposed  modifications 
or  mitigating  actions.  The  views  of 
community  officials,  community  groups, 
business  leaders,  and  where  relevant, 
developers  of  large  commercial  projects 
on  the  consequences  of  the  pending 
DOT  action,  should  be  included.  The 
agency  should  be  able  to  establish  that 
due  consideration  has  been  given  to 
concerns  set  forth  in  the  analysis  and/or 


the  request  from  the  local  official. 

b.  References.  (1)  The  President's 
Environmental  Message  of  8-2-79, 
directs  the  Secretary  to  assure  that, 
among  other  things — 

(a)  Careful  review  is  given  to  any 
transportation  proposals  which  would 
encourage  urban  sprawl  or  which  would 
tend  to  attract  jobs  out  of  urban  centers; 

(b)  Major  transportation  projects  are 
utilized  as  a  positive  factor  for 
improving  the  urban  economy  and 
attracting  jobs  to  the  Nation's  urban 
cores; 

(c)  Firm  actions  are  taken  to  mitigate 
adverse  impacts  of  transportation 
projects  on  the  natural  and  urban 
environment. 

(2)  Section  5.j.  of  OMB  Circular  A-95 
(44  FR  45502)  directs  that  clearinghouse 
review  include:  "The  extent  to  which  the 
project  creates  a  significant  impact  on 
central  cities,  older  suburban  cities  and 
other  communities  within  the 
jurisdiction  of  the  clearinghouse, 
including  the  relative  impacts  the 
project  may  have  on  one  type  of  place 
as  compared  to  others." 

(3)  Community  Conservation 
Guidance,  issued  by  the  White  House  on 
11-26-79,  provides  that  a  local 
government  may  request  a  Community 
Impact  Analysis  of  proposed  Federal 
projects  which  might  lead  to  a  large 
commercial  development.  DOT  Order 
5620.  (to  be  issued),  Community 
Conservation  Guidance,  sets  forth 
procedures  fcr  conducting  a  Community 
Impact  Analysis,  and  provides  that  final 
EISs  may  be  the  vehicle  for  a 
Community  Impact  Analysis. 

(4)  The  FHWA-UMTA  Transportation 
Planning  Regulations  (23  CFR  450  and 
49  CFR  613)  specify  procedures  for 
transportation  planning  pursuant  to 
section  134  of  the  Highway  Act  (23  USC 
134)  and  section  8  of  the  Urban  Mass 
Transportation  Act  (49  USC  1607). 
Transportation  planning  in  urban  areas 
is  to  be  performed  by  metropolitan 
planning  organizations. 

(5)  DOT  1130.4,  Intermodal  Planning 
Groups  and  Unified  Planning  Work 
Programs,  lists  the  following  elements  to 
be  emphasized  in  the  planning  process: 
alternatives  analysis;  opportunities  for 
joint  development;  public  participation; 
air  quality;  equal  opportunity;  elderly 
and  handicapped  services;  more 
efficient  use  of  existing  transportation 
resources;  coastal  zone  impacts;  noise 
abatement;  energy  conservation; 
compatible  land  use  and  impacts;  social 
and  economic  impacts;  and 
environmental  impacts. 

(6)  Section  16(c)(1)  of  the  Airport  Act, 


49  USC  1701,  provides  that  a  project 
may  not  be  approved  unless  the 
Secretary  is  satisfied  that  the  project  is 
reasonably  consistent  with  plans  of 
planning  agencies  for  the  area  in  which 
the  airport  is  located. 

2.  Land  Use  and  Development  Impacts 

a.  EIS  Content.  (1)  The  EIS  should 
include  an  assessment  of  the  significant 
effects  of  the  proposed  action  on  land 
use,  development  patterns  and  urban 
growth.  If  the  action  is  likely  to 
stimulate  a  significant  amount  of 
development,  the  discussion  should 
indicate  the  nature,  timing  and  location 
of  induced  development.  Environmental, 
social,  energy  and  economic  impacts  of 
induced  development  should  be 
included.  The  EIS  should  particularly 
note  proposed  actions  which  will 
stimulate  low  density,  energy  intensive 
development  in  outlying  areas  and  will 

,  have  a  significant  adverse  impact  on 
existing  communities. 

(2)  The  EIS  should  discuss  and 
document  the  consistency  of  the 
proposed  with  State  and  local  plans, 
including  land  use,  economic 
development,  pubHc  services,  and 
housing.  For  projects  in  urban  areas,  the 
EIS  should  reflect  continuing 
consultation  with  the  MPO. 

(3)  Any  actions  (e.g.,  zoning, 
restricting  utility  service,  etc.)  which 
will  be  used  by  local  governments  to 
influence  development  patterns  or  to 
minimize  conflicts  between  land  uses 
and  the  proposed  action  should  be 
discussed. 

(4)  Where  relevant,  the  EIS  should 
discuss  use  of  the  proposed 
transportation  action  to  preserve  or 
enhance  existing  neighborhoods  or 
strenthen  development  and 
revitalization  of  existing  business 
districts.  Any  agreements  for  using  the 
transportation  investment  to  support 
other  public  and  private  development 
activities  in  the  central  city  should  be 
discussed. 

b.  References.  See  paragraph  11-l.b. 
above. 

3.  Displacement  Impacts 

a.  EIS  Content.  The  EIS  shall  include  a 
discussion  of  residential  and  business 
displacements,  related  community 
impacts,  and  relocation  assistance. 
Where  applicable,  the  data  on 
residential  relocation  should  provide  the 
preliminary  basis  for  assurance  of  the 
availability  of  relocation  housing  as 
required  by  DOT  5620.1,  Replacement 
Housing  Policy,  dated  6-24-70,  and  49 
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means  the  process  of  arranging  physical 
spaces,  materials,  and  objects  to 
perform  specific  functions.  It  includes 
architecture,  landscape  architecture, 
graphics,  interior  design,  industrial 
design,  and  engineering  design.  As 
distinguished  from  art,  design  proceeds 


induced  trips;  and  energy  use  for  street 
lighting  and  tunnel  operation  (if 
significant). 

(b)  For  airport  actions,  energy  use  in 
terminal  facilities;  energy  use  by 
aircraft;  passenger  load  factors;  and 
energy  use  in  transportation  to  and  from 


meet  eenergy  conservation  performance 
standards  established  pursuant  to 
section  304  of  the  Act. 

(4)  Executive  Order  12185. 
Conservation  of  Petroleum  and  Natural 
Gas.  of  12-17-79,  directs  each  Federal 
agency  to  effectuate  conservation  of 
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CFR  25.57.  The  following  specific  points 
should  be  covered: 

(1)  An  estimate  of  the  households  to 
be  displaced  including  the  family 
characteristics  (e.g.  minorities,  and 
income  levels,  tenure,  the  elderly,  large 
families). 

(2)  Significant  impacts  on  the 
neighborhood  and  housing  to  which 
relocation  is  likely  to  take  place  (e.g. 
lack  of  sufficient  housing,  overloaded 
schools). 

(3)  A  discussion  of  relocation  housing 
in  the  area  and  the  ability  to  provide 
adequate  relocation  housing  for  the 
types  of  famiHes  to  be  displaced, 
including  other  displacement  actions  in 
the  area  which  will  require  access  to 
relocation  resources,  if  the  resources  are 
insufficient  to  meet  the  estimated 
displacement  needs,  the  EIS  should 
describe  the  actions  proposed  to  remedy 
this  situation  including,  if  necessary,  use 
of  housing  of  last  resort.  A  commitment 
on  relocation  housing  and  other 
relocation  services  should  be  included 
in  the  final  EIS. 

(4)  An  estimate  of  businesses 
displaced  by  each  alternative,  by  size 
and  type  of  business,  number  of 
employees,  and  the  effect  of  business 
displacement  on  the  community. 

(5)  Plans  to  mitigate  potential  adverse 
impacts  on  displaced  businesses. 
Mitigation  measures  include  relocation 
advisory  services,  assistance  in  finding 
relocation  facilities  in  the  community, 
and  for  business  depending  heavily  on 
local  patronage  of  displaced  residents, 
timing  relocation  of  businesses  to 
coincide  with  residential  relocations. 

(6)  Plans  to  retain  businesses  in  the 
community.  If  there  will  be  extensive 
residential  and/or  business 
displacement,  the  affected  community 
should  be  encouraged  to  explore  sources 
of  funding  from  local  and  State  entities, 
as  well  as  HUD.  the  Economic 
Development  Administration,  the  Small 
Business  Administration,  and  other 
Federal  agencies,  to  assist  in  relocation 
and  in  revitalization  of  the  community. 

(7)  The  EIS  should  reflect  the  results 
of  consultation  with  local  officials, 
community  groups,  including  minority 
groups  and  businesses  regarding  the 
relocation  impacts  to  the  community 
affected. 

b.  References.  (1)  The  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  provides  for  the  uniform  and 
equitable  treatment  of  persons  displaced 
from  their  homes,  businesses  or  farms 
by  Federal  and  federally  assisted 
programs.  The  Act  does  not  apply  to 
federally  permitted  or  licensed  actions. 

(2)  49  CFR  Part  25,  Relocation 
Assistance  and  Land  Acquisition  for 


Federal  and  Federally  Assisted 
Programs,  specifies  DOT  procedures  for 
implemening  the  Act.  It  is  the  policy  of 
the  Department  to  deal  consistently  and 
fairly  with  all  persons  whose  property  is 
taken  for  public  projects  and  all  persons 
who  are  displaced  from  their  homes, 
businesses  or  farms. 

(3)  DOT  5620.1,  Replacement  Housing 
Policy,  of  6-24-70,  states  the  DOT  policy 
that  a  DOT-assisted  project  which 
displaces  individuals  and  families  from 
their  homes  cannot  proceed  to 
construction  unless  comparable 
replacement  dwellings  are  available  to 
them  in  advance  of  their  displacement. 

(4)  The  President's  Environmental 
Message,  of  8-2-79,  directs  the 
Secretary  of  Transportation  to  assure 
that  actions  are  taken  to  mitigate 
adverse  effects  of  transportation 
projects — including  effects  on 
neighborhoods  and  housing  stock. 

(5)  The  DOT  Business  Relocation 
Policy,  of  2-15-80.  and  DOT  Notice 
1270.2  specifj'  actions  to  be  carried  out 
by  DOT  agencies  to  minimize  economic 
harm  to  businesses  displaced  by  DOT 
projects  and  to  increase  the  likelihood 
that  the  business  remains  in  the 
community  from  which  it  is  displaced. 

4.  Minority  and  Civil  Rights  Impacts 

a.  EIS  Content.  Where  minority 
impacts  may  be  significant,  EISs  should 
contain  the  following  information, 
broken  down  by  race,  color,  and 
national  origin:  population  in  the  study 
area;  projected  users;  displaced 
residents,  businesses,  and  property 
owners;  employment  (of  affected 
businesses).  (This  information  may  be 
drawn  from  or  be  uSed  as  input  for  the 
Title  VI  assessment  in  a  grant  or  permit 
application.)  The  relationship  of  the 
proposed  action  to  other  Federal  or 
federally  assisted  actions  which  may 
serve  or  affect  minority  populations  in 
the  project  area  should  be  discussed. 
The  EIS  should  address  proposed 
mitigation  measures  to  reduce  or  avoid 
impacts  on  minority  populations. 

b.  References.  (1)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  USC  2000(d)  et 
seq.)  provides  that  no  person  in  the 
United  States  shall,  on  the  ground  of 
race,  color,  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of.  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

(2)  DOT  1000.12,  Implementation  of 
the  Department  of  Transportation  Title 
VI  Program,  of  1-19-77,  states  DOT 
policy  to  assure  in  all  DOT  actions  that 
benefits  and  services  are  made 
available  to  and  are  distributed  among 
recipients  without  regard  to  race,  color, 


or  national  origin;  that  the  location  of 
existing  or  proposed  facilities  and 
services  involved  will  not  deny  access 
to  any  person  on  the  basis  of 
discrimination;  and  that  persons  in  the 
affected  community  are  not 
differentially  or  adversely  impacted  on 
the  basis  of  race,  color,  or  national 
origin. 

5.  Considerations  relating  to  Pedestrians 
and  Bicyclists 

a.  EIS  Content.  Wherever  appropriate, 
the  EIS  should  reflect  consideration  of 
provision  for  pedestrian  and  bicycle 
safety  and  use  on  an  integral  feature  of 
the  project.  Proposed  actions  which 
might  incorporate  such  provisions 
include  highway  projects,  bridge 
permits,  air  terminal  facilities,  and 
transit  terminals  or  malls.  The  EIS 
should  include: 

(1)  Information  on  currenty  and 
potential  bicycle  and  pedestrian 
activity,  including  any  significant  safety 
problems. 

(2)  An  assessment  of  the  impacts 
resulting  from  construction  and 
operation  of  the  proposed  action  on 
bicycling  and  walking,  as  well  as 
measures  to  mitigate  these  impacts  and 
provide  for  these  users. 

(3)  For  highway  actions,  evidence  that 
the  project  is  consistent  with  section 
109(n)  of  the  Highway  Act. 

(4)  An  indication  that  the  proposed 
action  is  consistent  with  local  plans  for 
bicyclists  and  pedestrians  and  that  local 
officials  and  community  groups  have 
been  consulted. 

b.  References.  (1)  The  Secretary's 
Report.  "Bicycle  Transportation  for 
Energy  Conservation, "  of  4-22-80.  states 
that  it  is  DOTs  policy  to  promote  the 
safe,  increased  use  of  bicycles  for 
transportation,  to  integrate  bicycle 
transportation  into  all  appropriate 
Departmental  programs  and  activities, 
and  to  require  the  consideration  of 
bicycle  use  in  all  appropriate  DOT- 
funded  transportation  projects. 

(2)  Section  109(n)  of  Title  23  provides 
that  "The  Secretary  shall  not  approve 
any  project  under  this  title  that  will 
result  in  the  severance  or  destruction  of 
an  existing  major  route  for 
nonmotorized  transportation  traffic  and 
light  motorcycles,  unless  such  project 
provides  a  reasonably  alternate  route  or 
such  a  route  exists." 

6.  Environmental  Design  Considerations 

a.  EIS  Content.  EISs  shall  document 
appropriate  consideration  given  (or  to 
be  given)  to  design,  art.  and  architecture 
in  project  planning  and  development. 

(1)  For  the  purpose  of  the 
Department's  initiatives  with  respect  to 
design,  art,  and  architecture,  design 
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implementation  plan  (SIP),  where  there 
is  a  TCP.  For  this  purpose,  the  words 
conform  (Clean  Air  Act  Section  176(c)) 
and  consistent  (23  USC  109(j))  are 
synonymous.  The  final  EIS  should 
rpflect  coordination  with  EPA  and  with 


including,  if  necessary,  commitments  to 
include  noise  abatement  measures 
(subject  to  further  planning  and  public 
involvement).  Land  use  controls  or  other 
actions  to  prevent  future  incompatible 
land  uses  should  be  discussed  where 


(2)  If  a  proposed  project  is  located 
within  the  area  designated  by  EPA  for 
protection  under  section  1424(e)  of  the 
Safe  Drinking  Water  Act.  the  draft  EIS 
should  indicate  that  the  proposed 
project  is  located  within  the  designated 
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means  the  process  of  arranging  physical 
spaces,  materials,  and  objects  to 
perform  specific  functions.  It  includes 
architecture,  landscape  architecture, 
graphics,  interior  design,  industrial 
design,  and  engineering  design.  As 
distinguished  from  art,  design  proceeds 
from  the  stipulation  of  useful  funciions 
that  the  design  product  must  perform. 
Consequently,  design  quality  is  judged 
by  broader  criteria  than  aesthetics 
alone. 

(2)  Design  quality  considerations  are 
relevant  and  are  to  be  documented  in 
EISs  where  such  facilities  as  airport 
terminals,  transit  stations,  or  major 
urban  highways  are  in  sensitive 
locations  (such  as  parks  or  historic 
districts),  or  where  public  use  areas  are 
involved.  These  examples  are  not  all- 
inclusive.  Special  attention  to  design, 
art,  or  architecture  can  also  often  yield 
significant  benefits  in  projects  of  a 
lesser  scale  (and  in  some  projects  that 
would  not  require  an  EIS). 

(3)  Where  a  proposed  action  is  likely 
to  be  of  interest  to  State  and  local  arts 
councils  and  other  organizations 
concerned  with  design,  art,  and 
architecture,  the  draft  EIS  should  be  sent 
to  these  organizations. 

b.  Reference.  The  Secretary's 
Statement  on  Design  Quality,  of  9-1-77, 
declares  a  Departmental  goal  of 
encouraging  the  highest  design 
achievements  in  all  DOT  programs.  The 
Secretary  approved  the  recommendation 
of  the  DOT  Task  Force  on  Design,  Art, 
and  Architecture  in  Transportation  that 
where  relevant,  consideration  of  design 
qualtity  be  reflected  in  EISs. 

Chapter  III — Physical  Impacts 

1.  Energy  Impacts 

a.  EIS  Content.  The  range  of 
alternatives  studied  should  include 
alternatives  which  promote  energy 
conservation.  Analyses  of  energy 
impacts  should  differentiate  between 
petroleum  and  non-petroleum  energy 
sources.  As  appropriate,  the  energy 
analysis  in  the  EIS  should  discuss  the 
following  for  the  various  alternatives: 

(1)  Energy  consumption  in  facility 
operation  and  maintenance.  As 
appropriate,  the  EIS  should  address 
regional  (system)  energy  impacts  of  the 
proposed  action  and  the  regional 
transportation  plan.  The  analysis  should 
be  presented  in  terms  cf  total  BTU's  or 
quantities  of  fuel  consumed.  Operating 
considerations  may  include: 

(a)  For  highway  actions,  the  total 
energy  consumed  by  vehicles  predicted 
to  use  the  facility;  vehicle  miles 
travelled;  average  vehicle  occupancies; 
changes  in  energy  consumption  through 
changes  in  traffic  flow;  generated  or 


induced  trips;  and  energy  use  for  street 
lighting  and  tunnel  operation  (if 
significant). 

(b)  For  airport  actions,  energy  use  in 
terminal  facilities;  energy  use  by 
aircraft;  passenger  load  factors;  and 
energy  use  in  transportation  to  and  from 
the  airport. 

(c)  For  transit  and  rail  actions,  energy 
use  by  transit  vehicles  or  trains;  energy 
use  at  terminals;  passenger  load  factors; 
changes  in  modal  split;  energy  use  in 
access  to  transit. 

(2)  Significant  indirect  impacts  of 
proposed  actions,  for  example,  changes 
in  land  use  patterns  gontributing  to 
longer  or  more  energy-consuming 
commuting  trips  and  which  would  be 
stimulated  or  supported  by  the  proposal; 
trips  diverted  from  other  more  or  less 
energy  efficient  modes;  increased 
automobile  use  generated  by  terminal 
construction  or  expansion  of  parking 
facilities. 

(3)  Measures  to  conserve  energy 
which  are  included  in  the  proposed 
action,  including  selection  of  energy- 
efficient  alternatives,  high  occupany 
vehicle  lanes  and  interface  with  transit 
services  in  urban  highway  proposals, 
measures  to  improve  traffic  flow,  bicycle 
and  pedestrian  facilities,  and  other 
incentives  for  energy  conservation. 

(4)  Construction  energy  consumption 
(see  paragraph  Ill-II.e),  as  well  as  trade- 
offs between  operating  and  maintenance 
energy  savings  and  construction  energy 
consumption. 

(5)  The  consistency  of  the  proposed 
action  with  any  State,  regional  or  local 
energy  conservation  plan.  Reflection  of 
energy  elements  of  transportation/air 
quaUty  planning  is  also  appropriate. 

(6)  An  indication  of  whether  the 
proposed  action  is  part  of  an  energy 
contingency  plan  or  will  be  relied  upon 
during  an  energy  emergency. 

(7)  Proposed  measures  to  conserve 
energy  in  any  new  Federal  building. 

b.  References.  (1)  Section  102[2JfC)  of 
NEPA  provides  that  EISs  address  "the 
relationship  between  local  short-term 
uses  of  man's  environment  and  the 
maintenance  and  enhancement  of  long- 
term  productivity,  and  any  irreversible 
and  irretrievable  commitments  of 
resources  which  would  be  involved  in 
the  proposed  action  should  it  be 
implemented." 

(2)  The  President's  Enviror.merdcl 
Message  of  8-2-79.  directs  the  Secretary 
of  Transportation  to  assure  that  Fedtral 
transportation  funds  are  used  to 
promote  energy  conservation. 

(3)  The  Energy  Conservation  and 
Production  Act  of  1976  (42  USC  6831  et 
seq.)  provides  that  no  Federal  aid  shall 
be  made  available  or  approved  for 
construction  of  buildings  which  fail  to 


meet  eenergy  conservation  performance 
standards  established  pursuant  to 
section  304  of  the  Act. 

(4)  Executive  Order  12185. 
Conservation  of  Petroleum  and  Natural 
Gas.  of  12-17-79,  directs  each  Federal 
agency  to  effectuate  conservation  of 
petroleum  and  natural  gas  through  its 
financial  assistance  programs.  In 
compliance  with  Executive  Order  12185, 
Energy  Conservation  by  Recipients  of 
Federal  Assistance,  of  8-29-ao.  (45  FR 
58022)  amends  DOT  regulations  for 
financial  assistance  programs  to  require 
conservation  of  petroleum  and  natural 
gas  in  DOT-funded  programs. 

(5)  The  Energy  Policy  and 
Conservation  Act  of  1975  (42  USC  6201 
et  seq.;  note  sections  6322  and  6361) 
provides  for  preparation  of  State  energy 
consenation  plans  which  address, 
among  other  things,  transportation 
controls  and  programs  to  promote  the 
availability  and  use  of  carpools, 
vanpools,  and  pubhc  transportation.  In 
addition,  the  Act  calls  for  development 
of  a  plan  for  energy  conservation  in 
buildings  owned  or  leased  by  a  Federal 
agency. 

(6)  Executive  Order  12003.  Energy 
Policy  and  Conservation,  of  7-20-77, 
directs  each  Federal  agency  to  prepare 
an  overall  plan  for  conserving  fuel  and 
energy  in  all  operations  of  the  agency; 
and  to  prepare  a  10-year  plan  to  meet 
specified  energy  conservation  goals  for 
all  existing  or  new  federally-owned 
buildings. 

(7)  The  following  reports  contain 
useful  methodologies  for  energy  impact 
analysis: 

(a)  Shirley.  E.  C,  Apostolos,  J.  A.  and 
Shoemaker,  W.  R.,  Energy  and 
Transporation  Systems.  National 
Cooperative  Highway  Research  Program 
Project  20-7, 1978. 

(b)  System  Design  Concepts,  Urban 
Public  Transporation  and  Energy, 
October  1979.  Prepared  for  Urban  Mass 
Transportation  Administration. 

2.  Air  Quality  Impacts 

a.  EIS  Content.  The  EIS  should  reflect 
an  analysis  of  the  air  quality  impacts  of 
the  proposal,  including  any  predicted 
violations  of  ambient  air  quality 
standards.  Localized  "hot  spots"  should 
be  identified  in  addition  to  macroscale 
impacts.  There  shall  be  a  statement 
whether  or  not  the  proposed  action 
co.n''orms  with  and  gives  priority  to  the 
approved  or  promulgated  State 
implementation  plan  for  attainment  and 
maintenance  of  ambient  air  quality 
standards.  This  statement  shall  be 
supported  with  appropriate  information. 
Particular  emphasis  should  be  placed  on 
conformity  with  the  transportation 
control  plan  element  (TCP)  of  the  State 
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area,  and  if  its  contamination  would 
create  a  significant  hazard  to  public 
health.  No  commitment  for  Federal 
financial  assistance  may  be  made  for 
any  project  that  EPA  determines  may 
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practicable  and  establish  procedures  for 
the  implementation  of  the  poHcy." 

6.  Floodplain  Impacts 

a.  EIS  Content.  The  EIS  should  discuss 
sienificant  effects  of  the  nronosed  antinn 


24678).  of  4-23-79,  prescribes  policies 
and  procedures  for  ensuring  that  proper 
consideration  is  given  to  the  avoidance 
and  mitigation  of  adverse  floodplain 
impacts  in  DOT  actions.  The  order 
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implementation  plan  (SIP),  where  there 
is  a  TCP.  For  this  purpose,  the  words 
conform  (Clean  Air  Act  Section  176(c)) 
and  consistent  (23  USC  109(j))  are 
synonymous.  The  final  EIS  should 
reflect  coordination  with  EPA  and  with 
State  or  local  officials  charged  with 
administration  of  the  SIP. 

b.  References.  (1)  Section  176(c)  of  the 
Clean  Air  Act  (42  USC  7506)  provides 
that  no  Federal  agency  shall  engage  in. 
provide  financial  assistance  for,  license 
or  permt,  or  approve  any  activity  which 
does  not  conform  to  a  State 
implementation  plan  for  air  quality  after 
it  has  been  approved  or  promulgated. 
Section  176(d)  provides  that  each 
Federal  agency  having  authority  to 
conduct  or  support  any  program  with 
air-quality  related  transportation 
consequences  shall  give  priority  in  the 
exercise  of  that  authority  to  the 
implementation  of  the  plan.  The  EPA/ 
DOT  guidelines  of  6-12-80,  provide 
guidance  on  implementation  of  sections 
176(c)  and  (d). 

(2)  Ttie  EPA/DOT  Transportation-Air 
Quality  Planning  Guidelines  of  6-14-78 
describe  a  planning  process  intended  to 
satisfy  requirements  of  the  Clean  Air 
Act  for  the  transporation  portions  of  an 
SIP. 

(3)  Section  109(j)  of  the  Highway  Act 
(23  USC  109)  requires  the  Secretary,  in 
consultation  with  EPA,  to  develop  and 
promulgate  guidelines  to  assure  that 
highways  constructed  under  the  Act 
"are  consistent  with  any  approved  plan 
for  the  implementation  of  any  ambient 
air  quality  standard  for  any  air  quality 
control  region  designated  pursuant  to 
the  Clean  Air  Act,  as  amended." 

(4)  Section  16(e)(1)  of  the  Airport  Act 
requires  that  applications  for  projects 
involving  airport  location,  runway 
location,  or  a  major  runway  extension 
shall  not  be  approved  unless  the 
Governor  of  the  State  in  which  the 
project  is  located  certifies  that  there  is 
reasonable  assurance  that  the  project 
will  be  located,  designed,  constructed 
and  operated  in  compliance  with 
applicable  air  and  water  quality 
standards. 

3.  Noise  Impacts 

a.  EIS  Content.  The  EIS  should  discuss 
significant  noise  and  vibration  impacts 
of  the  proposed  action  and  alternatives, 
including  the  "no  build"  alternative. 
Noise  sensitive  activities  affected  by  the 
proposed  action  should  be  identified. 
Noise  contours  of  the  proposed  action 
and  alternatives  should  generally  be 
included  when  there  are  a  significant 
number  of  receptors  or  where  contours 
would  assist  in  understanding  impacts. 
The  EIS  should  demonstrate  conformity 
to  any  adopted  noise  standards. 


including,  if  necessary,  commitments  to 
include  noise  abatement  measures 
(subject  to  further  planning  and  public 
involvement).  Land  use  controls  or  other 
actions  to  prevent  future  incompatible 
land  uses  should  be  discussed  where 
appropriate. 

b.  References.  (1)  The  Noise  Control 
Act  of  1972  (49  USC  4903)  provides  that 
all  Federal  agencies  shall  carry  out 
programs  within  their  control  in  such  a 
manner  as  to  further  the  Act's  basic 
noise  reduction  policy. 

(2)  The  President's  Environmental 
Message,  of  8-2-79,  established  urban 
noise  initiatives  for  Federal 
departments,  including  (a)  initiating 
programs  to  achieve  soundproofing  of 
noise  sensitive  buildings;  (b)  promoting 
use  of  quiet  design  features  in  planning, 
design  and  operation  of  proposed  urban 
transportation  projects;  and  (c) 
encouraging  noise  developments  to  be 
located  away  from  major  noise  sources. 

(3)  Section  109(i)  of  the  Highway  Act 
(23  USC  requires  that  Secretary  to 
develop  and  promulgate  standards  for 
highway,  noise  levels  compatible  with 
different  land  uses  and  prohibits  the 
approval  of  plans  and  specifications  for 
certain  projects  unless  he  determines 
that  the  plans  and  specifications  include 
adequate  measures  to  implement  the 
standards  FHPM  7.7.3,  Noise  Standards 
and  Procedures,  implements  this 
requirement. 

(4)  Section  18(a)4)  of  the  Airport  Act 
(49  USC  1718]  requires  that  assurances 
be  obtained  that  "appropriate  action, 
including  the  adaption  of  zoning  laws, 
has  been  or  will  be  taken,  to  the  extent 
reasonable,  to  restrict  the  use  of  land 
adjacent  to  or  in  the  immediate  vicinity 
of  the  airport  to  activities  and  purposes 
compatible  with  normal  airport 
operations,  including  landing  and 
takeoff  of  aircraft." 

(5)  Guidelines  for  Considering  Noise 
in  Land  Use  Planning  and  Control  of  the 
Federal  Interagency  Committee  on 
Urban  Noise,  May  1980,  consolidates 
Federal  guidance  on  noise 
considerations  in  local  planning. 

4.  Water  Quality  Impacts 

a.  EIS  Content.  The  EIS  should  reflect 
an  analysis  of  significant  surface  and 
ground  water  quality  impacts,  including 
a  determination  as  to  whether  the 
proposal  will  be  consistent  with 
applicable.  Slate  water  quality 
standards.  The  analysis  should  include 
turbidity,  sedimentation,  chemical 
pollutants,  and  impacts  on  biota. 

(1)  EISs  for  projects  which  may  have 
an  impact  on  water  supplies  should 
identify  any  anticipants  adverse  impacts 
and  efforts  to  mitigate  those  impacts. 


(2)  If  a  proposed  project  is  located 
within  the  area  designated  by  EPA  for 
protection  under  section  1424(e)  of  the 
Safe  Drinking  Water  Act,  the  draft  EIS 
should  indicate  that  the  proposed 
project  is  located  within  the  designated 
area.  EPA  will  review  the  proposed 
project  as  part  of  its  review  of  the  draft 
EIS  and  will  make  a  determination 
whether  the  action  may  contaminate  the 
aquifer  or  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health.  If 
EPA  makes  a  finding  that  there  will  be 
no  such  contamination,  the  final  EIS 
should  reflect  this  determination.  If  EPA 
makes  a  finding  that  the  project  will 
create  a  significant  hazard  to  public 
health,  no  Federal  assistance  may  be 
committed.  If  the  proposal  is  modified  to 
avoid  the  impact,  EPA  can  be  petitioned 
to  withdraw  its  finding.  The  final  EIS 
should  reflect  EPA's  action. 

(3)  Draft  EISs  should  identify  any 
anticipated  section  404  permits,  and 
should  discuss  in  general  terms  tiie 
location  and  extent  of  anticipated  fill 
placement.  If  a  section  404  permit  will 
be  required  for  a  preferred  alternative, 
the  final  EIS  should  indicate  the  location 
of  the  fill  activity,  approximate 
quantities  of  fill  material,  general 
construction  grades,  major  design 
features,  and  proposed  mitigation 
measures,  and  should  include  evidence 
of  coordination  with  the  Corps  of 
Engineers. 

(4)  The  final  EIS  should  indicate  that 
the  State  water  quality  certification  has 
been  issued  or  that  there  is  likely  to  be 
no  objection  to  obtaining  the 
certification. 

b.  References.  (1)  The  Federal  Water 
Pollution  Control  Act  (Clean  Water 
Act),  33  USC  1251-1376  et  seq., 
establishes  a  national  water  quality 
policy.  Section  401  of  the  Act,  33  USC 
1341,  requires  any  applicant  for  a 
Federal  license  or  permit  to  provide  a 
certification  from  the  State  that  the 
action  will  comply  with  the 
requirements  of  the  Act. 

(2)  Section  404  of  the  Clean  Water  Act 
establishes  a  permit  program  for  the 
discharge  of  dredged  or  fill  material  in 
navigable  waters.  This  permit  program 
is  administered  by  the  Corps  of 
Engineers  based  on  guidelines 
developed  by  EPA  in  conjunction  with 
the  Corps.  The  DOT-Department  of  the 
Army  Memorandum  of  Agreement  on 
Permit  Processing,  of  3-24-80,  provides 
for  close  cooperation  between  DOT 
agencies  and  the  Corps  during 
environmental  processing. 

(3)  Section  1424(e)  of  the  Safe 
Drinking  Water  Act  (42  USC  300(j)(6)) 
authorized  EPA  to  designate  an  aquifer 
for  special  protection  if  it  is  the  sole  or 
principal  drinking  water  source  for  an 
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approved  State  coastal  zone 
management  programs  (section  307).  15 
CFR  Part  930,  Federal  Consistency  with 
Approved  Coastal  Management 
Programs,  establishes  procedures  for 
determining  consistency. 


consultation  pursuant  to  section  7(a)  of 
the  Endangered  Species  Act. 

(d)  In  selecting  a  preferred  alternative, 
jeopardy  to  an  endangered  or 
threatened  species  or  modification  of 
critical  habitat  must  be  avoided.  The 


adverse  effect  on  a  river  which  is  part  of 
the  national  Wild  and  Scenic  River 
System,  and  should  reflect  consultation 
with  the  administering  agency  or 
agencies. 
(2)  If  the  proposed  action  could  have 
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area,  and  if  its  contamination  would 
create  a  significant  hazard  to  public 
health.  No  commitment  for  Federal 
financial  assistance  may  be  made  for 
any  project  that  EPA  determines  may 
contaminate  a  designated  aquifer  or 
recharge  zone. 

5.  Wetlands  Impacts 

a.  EIS  Content.  (1)  If  applicable,  the 
statement  should  identify  specific 
impacts  of  the  project  alternatives  on 
wetlands,  and  show  how  the  proposed 
action  will  protect,  preserve,  and 
enhance  wetlands  to  the  fullest  extent 
practicable.  Topics  which  should  be 
discussed,  as  appropriate,  include — 

(a)  Water  supply,  water  quality, 
recharge  and  discharge,  and  pollution; 

(b)  Flood  and  storm  hazards; 

(c)  Sedimentation  and  erosion; 

(d)  Ma-ntenance  of  natural  systems, 
including  conser\'ation  and  long-term 
productivity  of  existing  flora  and  fauna, 
species  and  habitat  diversity  and 
stability,  hydrologic  utility,  fish  and 
wildlife,  timber,  and  food  and  fiber 
resources; 

(e)  Other  uses  of  wetlands  in  the 
public  interest,  including  recreational, 
scientific,  and  cultura!  uses,  as  well  as 
transportation  uses  and  objectives; 

(f)  Alternatives  which  would  avoid 
new  construction  in  wetlands;  and 

(g)  Measures  which  would  minimize 
impacts  to  the  wetlands. 

(2)  If  the  preferred  alternative  entails 
new  construction  in  wetlands,  the  final 
EIS  should  identify  wetlands  impacts, 
and  include  specific  mitigafion 
measures.  The  wetlands  finding  required 
by  DOT  5660.1A  should  be  incorporated 
into  or  attached  to  the  final  EIS  or  the 
proposed  record  of  decision,  or  to  a 
FONSI.  The  finding  should  include 
statements  that  there  is  no  practicable 
alternative  to  construction  in  the 
wetland,  and  that  all  practicable 
measures  to  minimize  harm  have  been 
included  in  the  proposhl. 

b.  References.  (1)  Executive  Order 
11990,  Protection  of  Wetlands  (42  FR 
26961),  requires  Federal  agencies, 

"  *  *  *  to  avoid  to  the  extent  possible 
the  long  and  short  term  adverse  impacts 
associated  with  the  destruction  or 
modification  of  wetlands  and  to  avoid 
direct  or  indirect  support  of  new 
construction  in  wetlands  wherever  there 
is  a  practicable  alternative  *  *  *" 

(2)  DOT  5660.1  A,  Preservation  of  the 
Nation's  Wetlands  (43  FR  45285),  states 
that  it  is  "  *  *  *  DOT  policy  that 
transportation  facilities  and  projects 
should  be  planned,  constructed,  and 
operated  to  assure  the  protection, 
preservation,  and  enhancement  of  the 
Nation's  wetlands  to  the  fullest  extent 


practicable  and  establish  procedures  for 
the  implementation  of  the  policy." 

6.  Floodplain  Impacts 

a.  EIS  Content.  The  EIS  should  discuss 
significant  effects  of  the  proposed  action 
on  areas  subject  to  flooding. 
Alternatives  which  involve  construction 
in,  or  support  public  or  private 
construction  in,  the  base  (100-year) 
floodplain  should  generally  be  avoided 
where  practicable. 

(1)  When  alternatives  under 
consideration  would  encroach  on  a  base 
floodplain,  the  draft  EIS  should  include: 

(1)  identification  of  such 
encroachments; 

(b)  any  risk  to,  or  resulting  from,  the 
transportation  action; 

(c)  the  impacts  on  natural  and 
beneficial  Tioodplain  values; 

(d)  the  degree  to  which  the 
alternatives  provide  direct  or  indirect 
support  for  development  in  the  base 
floodplain;  and 

(e)  sufficient  discussion  to  permit  an 
initial  review  of  the  adequacy  of 
proposed  methods  to  minimize  harm, 
and,  where  practicable,  to  resto're  and 
preserve  the  natural  and  beneficial 
fioodplain  values  affected  by  the 
project. 

(2)  Should  the  preferred  alternative 
involve  an  encroachment,  the  final  EIS 
should  clearly  identify  the  floodplain 
concerns  and  impacts  of  the  alternative, 
and  proposed  measures  to  minimize 
adverse  effects  and  restore  affected 
floodplain  values. 

(3)  If  the  preferred  alternative 
involves  a  significant  encroachment,  the 
responsible  official  must  determine  in 
writing  that  the  proposed  encroachment 
is  the  ony  practicable  alternative.  The 
floodplain  finding  should  be 
incorporated  into  or  attached  to  the  final 
statement  or  to  a  FONSI.  It  must  contain 
the  following  elements: 

(a)  A  description  of  why  the  proposed 
action  must  be  located  in  the  floodplain, 
including  the  alternatives  considered 
and  why  they  were  not  practicable. 

(b)  A  statement  indicating  that  the 
action  conforms  to  applicable  State 
and/or  local  floodplain  protection 
standards. 

b.  References.  (1)  Executive  Order 
11988.  Floodplain  Management  (42  FR 
26951],  of  5-24-77,  requires  Federal 
agencies  ".  . .  to  avoid  to  the  extent 
possible  the  long-  and  short-term 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains  and  to  avoid  direct  and 
indirect  support  of  floodplain 
development  wherever  there  is  a 
practicable  alternative. . . ." 

(2)  DOT 5650.2.  Floodplain 
Management  and  Protection  (44  FR 


24678).  of  4-23-79,  prescribes  policies 
and  procedures  for  ensuring  that  proper 
consideration  is  given  to  the  avoidance 
and  mitigation  of  adverse  floodplain 
impacts  in  DOT  actions.  The  order 
specifies  information  that  EISs  and 
FONSIs  shall  provide  on  floodplain 
impact  and  enhancement. 

7.  Actions  Affecting  Coastal  Zones 

a.  EIS  Content.  (1)  The  EIS  should 
discuss  the  status  of  planning  for  the 
coastal  zone.  Any  significant  direct  or 
indirect  impacts  on  barrier  islands 
should  be  addressed. 

(2)  If  the  proposed  action  will  directly 
affect  the  coastal  zone  of  any  State  with 
a  State  coastal  zone  management 
program  approved  by  the  U.S. 
Department  of  Commerce,  the  EIS  shall 
include  the  following: 

(a)  For  federally-assisted  activities, 
the  views  of  the  appropriate  State  or 
local  agency  as  to  the  relationship  of 
such  activities  with  the  approved  State 
coastal  zone  management  program,  and 
the  determination  of  the  State  as  to 
whether  the  proposal  is  consistent  or 
inconsistent  with  the  approved  State 
coastal  zone  management  program. 

(b)  For  issuance  of  a  Federal  Ucense 
or  permit,  the  applicant's  certification 
that  the  proposed  action  complies  with 
the  State's  approved  program  and  that 
such  activity  will  be  conducted  in  a 
manner  consistent  with  the  program, 
and  the  State's  concurrence  with  the 
applicant's  certification.  The  State's 
concurrence  may  be  presumed  if  the 
State  does  not  act  within  six  months 
after  receipt  of  the  applicant's 
certification. 

(c)  For  other  DOT  activities,  including 
development  projects,  a  determination 
that  the  activity  will  be  undertaken  in  a 
manner  which  is.  to  the  maximum  extent 
practicable,  consistent  with  the  approve 
State  management  program. 

(d)  For  proposed  actions  determined 
to  be  inconsistent  with  the  State's 
approved  program,  if  the  project  cannot 
be  m.odified  so  that  it  is  consistent  with 
the  plan,  the  fimi  EIS  shall  include  a 
finding  by  the  Secretary  of  Commerce 
that  the  proposed  action  is  consistent 
with  the  purposes  or  objectives  of  the 
Coastal  Zone  Management  Act  or  is 
necessary  in  the  interest  of  national 
security. 

b.  Reference.  The  Coastal  Zone 
Management  Act  of  1972  (43  USC  1241) 
states  that  "it  is  the  national  poHcy  to 
preserve,  protect,  develop,  and  where 
possible,  to  restore  or  enhance,  the 
resources  of  the  Nation's  coastal 

zone  .  .  ."  (section  303);  and  requires  all 
Federal  or  federally-supported  activities 
affecting  the  coastal  zone  to  be  carried 
out  in  a  manner  consistent  with 
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10.  Construction  Impacts 

EISs  should  discuss  significant 
construction  impacts  of  a  proposed 
action,  including  the  following — 

a.  Noise  impacts  from  construction 

ann   ar\\t  cnor'ifir'Q tinnc  cottina  mpvimiim 


cost  or  community  disruptions  resulting 
from  alternative  routes  reach 
extraordinary  magnitudes.  There  must 
be  a  strong  justification  for  rejection  of 
alternatives,  including  the  "no  build" 
alternative.  This  portion  of  the 


section  4(f)  determination,  as 
appropriate,  shall  include  a  specific 
statement  that  there  is  no  feasible  and 
prudent  alternative  and  that  the 
proposal  includes  all  possible  planning 
to  minimize  harm  to  the  section  4(f)  area 
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approved  State  coastal  zone 
management  programs  (section  307).  15 
CFR  Part  930,  Federal  Consistency  with 
Approved  Coastal  Management 
Programs,  establishes  procedures  for 
determining  consistency. 

8.  Fish  and  Wildlife  Impacts 

a.  EIS  Content.  The  EIS  should  discuss 
any  potentially  significant  impacts  of 
the  proposed  action  and  alternatives  on 
fish  and  wildlife  resources,  including 
direct  injury  to  fish  and  wildlife,  loss  or 
modification  of  habitat,  and  degradation 
of  water  quality.  Impact  to  endangered 
and  threatened  species  should  be 
discussed.  Measures  to  minimize  harm 
should  be  discussed,  including  measures 
to  enhance  or  improve  fish  or  wildlife 
habitat. 

(1)  If  the  proposed  action  involves 
impoundment,  diversion,  channel 
deepening  or  other  modification  of  a 
stream  or  other  body  of  water,  the 
scoping  process  should  involve  the  Fish 
and  Wildlife  Service  (FWS)  and  the 
appropriate  State  agency.  The  final  EIS 
should  provide  evidence  of  consultation 
with  these  agencies,  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act. 

(2)  If  the  proposed  action  may  affect  a 
species  which  is  listed  or  proposed  to  be 
listed  as  endangered  or  threatened,  the 
EIS  shall  be  the  vehicle  for  consultation 
pursuant  to  section  7  of  the  Endangered 
Species  Act: 

(a)  During  the  scoping  process,  the 
lead  agency  shall  contact  the  regional 
office  of  the  Fish  and  Wildlife  Service 
(FWS)  or  the  National  Marine  Fisheries 
Service  (NMFS),  as  appropriate,  for 
information  whether  a  listed  or 
proposed  species  may  be  present.  FWS 
is  responsible  for  protection  of 
terrestrial  and  freshwater  species; 
NMFS  is  responsible  for  protection  of 
marine  species. 

(b)  If  a  listed  or  proposed  species  may 
be  present,  the  lead  agency  must 
conduct  a  biological  assessment  to 
identify  probable  locations  of  the 
species  and  determine  the  probable 
impacts  of  the  proposed  action  upon  the 
species  and  its  habitat.  The  draft  EIS 
shall  include  the  results  of  the  biological 
assessment.  Submission  of  the  draft  EIS 
to  FWS  or  NMFS  will  constitute 
submission  of  the  biological  assessment 
to  that  agency. 

(c)  If  the  proposed  action  will 
potentially  jeopardize  the  continued 
existence  of  a  listed  species  or  destroy 
or  modify  critical  habitat,  consultation 
with  FWS  or  NMFS,  as  appropriate,  is 
required.  Initiation  of  consultation  shall 
be  accomplished  by  submitting  the  draft 
EIS  to  the  Regional  Director  of  FWS  or 
NMFS.  The  transmittal  shall  request 


consultation  pursuant  to  section  7(a)  of 
the  Endangered  Species  Act. 

(d)  In  selecting  a  preferred  alternative, 
jeopardy  to  an  endangered  or 
threatened  species  or  modification  of 
critical  habitat  must  be  avoided.  The 
results  of  the  consultation,  including  the 
biological  opinion,  shall  be  reflected  in 
the  final  EIS.  Any  measures  which  will 
be  taken  to  conserve  listed  species,  to 
avoid  impacts,  or  to  mitigate  impacts  to 
the  endangered  or  threatened  species  or 
its  habitat  should  be  discussed. 

b.  References.  (1)  The  Fish  and 
Wildlife  Coordination  Act.  16  USC  662, 
requires  that  agencies  consult  with  the 
State  wildlife  agencies  and  the 
Department  of  the  Interior  concerning 
the  conservation  of  wildlife  resources 
where  the  waters  of  any  stream  or  other 
water  body  are  proposed  to  be 
controlled  or  modified  by  a  Federal 
agency  or  nny  p  .biic  or  private  agency 
operating  under  a  Federal  permit. 

(2)  Section  7(a)  of  the  Endangered 
Species  Act  of  1973,  16  USC  1533,  as 
amended,  requires  that  all  Federal 
departments  and  agencies  shall,  in 
consultation  with  the  Secretaries  of  the 
Interior  and  Commerce,  carry  out 
programs  for  the  conservation  of 
endangered  species  and  threatened 
species  listed  by  the  Secretary  of  the 
Interior  or  Commerce,  and  insure  that 
any  action  authorized,  funded,  or  carried 
out  by  them  "is  not  likely  to  jeopardize 
the  continued  existence  of  such 
endangered  species  and  threatened 
species  or  result  in  the  destruction  or 
modification  of  habitat  of  such  species 
which  is  determined  by  the  Secretary  (of 
Interior  or  Commerce)  ...  to  be 
critical. .  .  ." 

Section  7(c)  of  the  Act  provides  that 
each  Federal  agency  request  from  the 
Departments  of  the  Interior  and/or 
Commerce  information  whether  any 
species  which  is  listed  or  proposed  as 
endangered  or  threatened  may  be 
present  in  the  area  of  a  proposed 
construction  action.  If  those  agencies 
advise  that  such  a  species  may  be 
present,  the  action  agency  shall  conduct 
a  biological  assessment  to  identify  any 
endangered  species  or  threatened 
species  which  is  likely  to  be  affected  by 
the  proposed  action  and  the  impacts  on 
the  species. 

(3)  Interagency  Cooperation 
Regulations-Endangered  Species  Act  of 
1973,  50  CFR  Part  402,  specifies 
procedures  for  implementing  section  7. 
(These  regulations  will  be  revised  to 
reflect  the  1978  and  1979  amendments  to 
the  Act.) 

9.  Wild  and  Scenic  Rivers 

a.  EIS  Content.  (1)  The  EIS  should 
identify  any  potential  significant 


adverse  effect  on  a  river  which  is  part  of 
the  national  Wild  and  Scenic  River 
System,  and  should  reflect  consultation 
with  the  administering  agency  or 
agencies. 

(2)  If  the  proposed  action  could  have 
an  adverse  effect  on  a  river  listed  in  the 
Nationwide  Inventory  of  rivers  with 
potential  for  inclusion  in  the  National 
Wild  and  Scenic  Rivers  Systems,  there 
should  be  early  coordination  with  the 
Heritage  Conservation  and  Recreation 
Service,  including  participation  of  HCRS 
as  a  cooperating  agency,  if  appropriate. 
The  EIS  should  identify  any  potential 
significant  adverse  effect  on  the  natural, 
cultural,  and  recreational  values  of  the 
Inventory  river.  Adverse  effects  include 
alteration  of  the  free  flowing  nature  of 
the  river,  alteration  of  the  setting,  or 
deterioration  of  water  quality.  If  it  is 
determined  that  the  proposed  action 
could  foreclose  options  to  desionate  the 
river  under  the  act,  the  EIS  should 
reflect  consultation  with  HCRS  on 
avoiding  or  mitigating  the  impacts.  The 
final  EIS  should  indicate  measures 
which  will  be  included  in  the  action  to 
avoid  or  mitigate  impacts. 

b.  References.  (1)  The  Wild  and 
Scenic  Rivers  Act,  16  USC  1271  et  seq., 
provides  for  protection,  under  State  or 
Federal  management,  of  free  flowing 
rivers  or  streams  which  are  designated 
as  wild,  scenic  or  recreational  waters. 
Wild  river  areas  are  free  of 
impoundments  and  are  generally 
inaccessible  except  by  trail  with 
essentially  primitive  watershed  or 
shorelines  and  unpolluted  waters;  scenic 
river  areas  are  free  of  impoundment, 
with  largely  undeveloped  shorelines,  but 
are  accessible  in  places  by  roads; 
recreational  river  areas  are  readily 
accessible  by  road  or  railroad,  have 
some  development  along  the  shorelines, 
and  may  have  undergone  some 
impoundment  or  diversion. 

(2)  The  President's  Environmental 
Message  of  6-2-79,  directed  all  Federal 
agencies  to  avoid  or  mitigate  adverse 
effects  on  rivers  identified  in  the  HCRS 
Nationwide  Inventory  of  rivers  having 
potential  to  be  designated  under  the 
Wild  and  Scenic  Rivers  Act.  The 
message  also  directed  agencies  to 
consult  with  the  HCRS,  as  part  of  their 
normal  environmental  review  process, 
prior  to  taking  actions  which  could 
effectively  foreclose  wild,  scenic,  or 
recreational  rive-r  status  on  rivers  in  the 
Inventory. 

(3)  Memorandum  for  Heads  of 
Agencies  on  Interagency  Consultation  to 
Avoid  or  Mitigate  Adverse  Effects  on 
Rivers  in  the  Nationwide  Inventory, 
from  CEQ.  dated  8-10-80.  provides 
guidance  for  consultation  with  HCRS  as 
part  of  the  NEPA  process. 
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determines  that  the  application  of 
section  4(f)  is  appropriate. 

(3)  If  a  finding  of  "no  effect"  on  a 
historic  site  on  or  eligible  for  the 
National  Register  of  Historic  Places  has 


recreation  area  or  is  used  for  recreation 
purposes,  section  4(f)  is  considered  to 
apply  to  that  area. 

(9)  Roadside  rest  areas  and  other 
facihties  located  on  right-of-way  owned 


iA^A 


determine  whether  the  proposal  will 
affect  any  Register  or  Eligible  property 
in  the  area  of  potential  environmental 
impact.  Effect  is  measured  against  the 
characteristics  that  qualify  the  property 
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10.  Construction  Impacts 

EISs  should  discuss  significant 
construction  impacts  of  a  proposed 
action,  including  the  following — 

a.  Noise  impacts  from  construction 
and  any  specifications  setting  maximum 
noise  levels,  restricting  work  hours, 
utilizing  quiet  construction  equipment, 
or  otherwise  reducing  or  limiting  noise 
impacts; 

b.  Disposal  of  waste  materials  and 
effect  on  borrow  areas  and  disposal 
sites.  Environmentally  sensitive  and 
residential  areas  should  be  avoided  as 
borrow  or  disposal  sites.  Where  special 
problems  are  involved,  specific 
mitigation  measures  should  be 
discussed; 

c.  Measures  to  minimize  erosion, 
sedimentation  and  turbidity  in  water 
bodies  and  dust  in  inhabited  areas; 

d.  Impacts  and  measures  to  minimize 
effects  on  traffic  and  pedestrians; 

e.  Energy  impacts  of  construction, 
including  energy  used  by  construction 
equipment,  and  significant  impact  on  or 
use  of  natural  resources  such  as 
minerals,  coal,  etc.;  and 

f.  Impacts  of  aip  pollution  from  fugitive 
dust,  and  any  measures  proposed  to 
control  dust. 

Chapter  IV — Impacts  on  Section  4(F) 
Properties  and  Historic  and  Cultural 
Resources 

/.  Properties  Protected  by  Section  4(F)  of 
the  DOT  Act:  Historic  Sites  and 
Publicly  Owned  Parklands,  Recreation 
Areas,  Wildlife  and  Wateifowl  Refuges 

a.  Content  of  EISs  or  Section  4(f) 
Statements.  The  following  information 
shall  be  included  for  cases  involving 
section  4(f)  properties: 

(1)  Description  of  "any  publicly 
owned  land  from  a  public  park, 
recreational  area  or  wildlife  and 
waterfowl  refuge"  or  "any  land  from  an 
historic  site"  used  by  the  project.  This 
includes  the  size  of  the  section  4(1) 
lands,  available  activities,  use, 
patronage,  unique  or  irreplaceable 
qualities,  relationship  to  other  similarly 
used  lands  in  the  vicinity  of  the  project. 
The  proposal's  impact  on  park, 
recreation,  wildlife,  or  historic  areas, 
and  changes  in  vehicular  or  pedestrian 
access  should  be  presented.  Maps, 
plans,  photographs,  and  drawings 
showing  the  project  in  sufficient  scale 
should  be  included. 

(2)  As  appropriate,  the  impacts  of 
alternative  designs  and  locations, 
including  detailed  cost  estimates  (with 
figures  showing  percentage  differences 
in  total  project  costs)  and  technical 
feasibility,  and  appropriate  analysis  of 
the  alternatives,  including  any  unique 
problems  present  and  evidence  that  the 


cost  or  community  disruptions  resulting 
from  alternative  routes  reach 
extraordinary  magnitudes.  There  must 
be  a  strong  justification  for  rejection  of 
alternatives,  including  the  "no  build" 
alternative.  This  portion  of  the 
statement  should  demonstrate 
compliance  with  the  Supreme  Court's 
statement  in  the  Overton  Park  case,  as 
follows: 

The  very  existence  of  the  statute  indicates 
that  the  protection  of  parklands  was  to  be 
given  paramounf  importance.  The  few  green 
havens  that  are  public  parks  were  not  to  be 
lost  unless  there  were  truly  unusual  factors 
present  in  a  particular  case  or  the  cost  or 
community  disruption  resulting  from 
alternative  routes  reached  extraordinary 
magnitudes.  !f  the  statutes  are  to  have  any 
meaning,  the  Secretary  cannot  approve  the 
destruction  of  parkland  unless  he  finds  that 
the  alternative  routes  present  unique 
problems.  (4C1  US  413) 

(3)  The  views  of  the  official  having 
jurisdiction  over  the  lands  concerning 
the  significance  of  the  property  and  the 
measures  to  minimize  harm. 

(4)  If  there  is  no  feasible  and  prudent 
alternative,  description  of  all  planning 
undertaken  to  minimize  harm  to  the 
protected  area  and  statement  of  actions 
taken  or  to  be  taken  to  implement  this 
planning,  including  measures  to 
maintain  or  enhance  the  natural  beauty 
of  the  lands  traversed. 

(a)  Specific  measures  which  will  be 
implemented  should  be  listed.  It  is  not 
sufficient  to  simply  indicate  that 
everything  requested  by  the  official  with 
jurisdiction  over  the  land  will  be 
accomplished. 

(b)  Measures  to  minimize  harm  should 
ordinarily  include  replacement  of  land 
and  facilities  or  provision  for  functional 
replacement  of  the  facility  (see  40  CFR 
25.267). 

(c)  Design  measures  to  minimize  harm, 
to  include  reducing  the  amount  of  land 
to  be  used,  tunneling,  cut  and  cover, 
treatment  of  embankments,  planting, 
screening,  maintenance  of  pedestrian  or 
bicycle  paths  and  noise  mitigation 
measures,  all  reflecting  utilization  of 
appropriate  interdisciplinary  design 
personnel. 

(d)  Alternative  locations  within  the 
park  or  other  section  4(f)  area  which 
would  minimize  the  use  of  section  4(f) 
lands  should  be  considered  as  a 
measure  to  minimize  harm. 

(e)  For  historic  sites,  the 
Memorandum  of  Agreement  with  the 
Advisory  Council  will  be  considered  in 
determining,  pursuant  to  section  4(f), 
whether  there  has  been  all  possible 
plannirxg  to  minimize  harm. 

(5)  If  use  of  protected  property  is 
proposed,  the  proposed  record  of 
decision,  the  FONSI  or  a  separate 


section  4(f)  determination,  as 
appropriate,  shall  include  a  specific 
statement  that  there  is  no  feasible  and 
prudent  alternative  and  that  the 
proposal  includes  all  possible  planning 
to  minimize  harm  to  the  section  4(f)  area 
involved. 

b.  References.  (1)  Section  4(f)  of  the 
DOT  Act  and  section  138  of  the 
Highway  Act  state,  "It  is  hereby 
declared  to  be  the  national  policy  that 
special  effort  should  be  made  to 
preserve  the  natural  beauty  of  the 
countryside  and  public  parks  and 
recreational  lands,  wildlife  and 
waterfowl  refuges,  and  historic  sites. 
The  Secretay  *  *  *  shall  not  approve 
any  program  or  project  which  requires 
the  use  of  any  publicly  owned  land  from 
a  public  park,  recreation  area,  or 
wildlife  and  waterfowl  refuge  of 
national,  State,  or  local  significance  as 
determined  by  the  Federal,  State,  or 
local  significance  as  so  determined  by 
such  officials  unless  (1)  there  is  no 
feasible  and  prudent  alternative  to  the 
use  of  such  land,  and  (2)  such  program 
includes  all  possible  planning  to 
minimize  harm  to  such  park, 
recreational  area,  wildlife  and 
waterfowl  refuge,  or  historic  site 
resulting  from  such  use." 

(2)  Procedural  instructions  for  section 
4(f)  matters  are  discussed  in  paragraph 
12  of  DOT  5610.1C. 

(c.)  Application  of  Section  4(f).  (1) 
Significance  of  the  affected  park, 
recreation  area,  or  refuge,  shall  be 
determined  by  the  Federal,  State  or  local 
officials  having  jurisdiction  over  the 
lands.  In  the  absence  of  such  a 
statement,  lands  will  be  considered 
significant.  The  significance 
determination  applies  to  the  entire 
property,  except  as  provided  in 
paragraph  c.(4)  below.  Any  statement  of 
"insignificance"  by  the  official  having 
jurisdiction  is  subject  to  review  by  the 
Department  as  to  whether  such 
statement  is  capricious.  If  the  land  is 
determined  to  be  insignificant,  section 
4(n  does  not  apply  to  the  proposed 
action. 

(2)  The  National  Register  of  Historic 
Places  lists  historic  properties  of 
national.  State,  and  local  significance. 
For  purpose  of  section  4(f),  a  historic  site 
is  considered  significant  only  if  it  is 
included  on  or  is  eligible  for  inclusion  on 
the  National  Register.  In  determining  the 
application  of  section  4(f)  to  historic 
sites,  the  administration  will  consult 
with  the  SHPO  and  local  officials,  and 
will  identify  properties  eligible  for  the 
National  Register  of  Historic  Places.  For 
the  purposes  of  section  4(f).  a  historic 
site  is  significant  only  if  it  is  on  or 
eligible  for  inclusion  on  the  National 
Register  unless  the  administration 


Federal  Register  /  Vol.  45,  No.  250  /  Monday,  December  29.  1980  /  Notices 85561 


(a)  Preliminary  Case  Report.  A 
preliminary  case  report  is  required  to 
initiate  consultation  with  the  Council.  A 
draft  environmental  impact  statement 
can  serve  as  a  preliminary  case  report,  if 
the  EIS  indicates  this  and  it  contains  the 


(MOA)  containing  stipulations  that 
specify  how  the  undertaking  will  be 
carried  out.  This  MOA  is  signed  by  the 
Council's  Executive  Director,  the 
representative  of  the  lead  agency,  and 
the  SHPO.  Other  involved  parties  sign  in 
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Preservation  (36  CFR  Part  800).  provide 
procedures  for  implementation  of 
section  106  of  the  National  Historic 
Preservation  Act. 

(4)  Archeological  and  Historic  Data 
Preservation  Act.  (16  USC  469a)  directs 
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determines  that  the  application  of 
section  4(f)  is  appropriate. 

(3)  If  a  finding  of  "no  effect"  on  a 
historic  site  on  or  eligible  for  the 
National  Register  of  Historic  Places  has 
been  concurred  in  by  the  Advisory 
Council  on  Historic  Preservation,  it  may 
be  concluded  that  there  is  no  "use"  of 
the  property  for  purposes  of  section  4(f). 
If  archeological  sites  are  processed 
under  the  Advisory  Council's  Guidelines 
for  Making  "Adverse  Effect"  and  "No 
Adverse  Effect"  Determinations  for 
Archeological  Resources  in  Accordance 
with  36  CFR  Part  800,  section  4(f)  is  not 
normally  considered  applicable  (see 
paragraph  IV-2.a.(4)(b)  below). 

(4)  Where  Federal  lands  or  other  large 
public  land  holdings  (eg.  State  forests) 
are  managed  for  multiple  uses  under  a 
statute  authorizing  such  management, 
section  4(0  applies  only  to  portions  of 
the  land  which  are  in  fact  being  used  for 
or  are  designated  in  the  plans  of  the 
administering  agency  as  being  for  park, 
recreation,  wildlife  or  waterfowl  refuge, 
or  historic  purposes.  The  determination 
of  significance  shall  be  made  by  the 
official  having  jurisdiction  over  the 
lands. 

(5)  Section  4(f)  applies  to  school 
properties  used  and  significant  for 
recreational  purposes  and  available  for 
recreational  use  by  the  general  public. 

(6)  Where  land  that  has  been  acquired 
by  a  State  or  local  transportation  agency 
in  advance  of  the  need  for  its  use  for 
transportation  purposes  in  temporarily 
used  for  recreation  purposes,  that  land 
shall  normally  not  be  subject  to  the 
provisions  of  section  4(f).  In  order  to 
establish  that  such  temporary  parklands 
are  not  subject  to  the  provisions  of 
section  4(f),  the  following 
documentation  shall  be  provided:  a 
statement  that  the  land  was  not  used  for 
park,  recreation,  wildlife  refuge  or 
historic  purposes  prior  to  acquisition  by 
the  transportation  agency;  and  evidence 
that  the  lease  or  agreement  permitting 
use  of  the  land  for  recreation  purposes 
clearly  provides  that  the  land  shall 
ultimately  be  used  for  tranportation 
purposes,  and  that  the  recreation  use  is 
allowed  for  a  specific  period  or  subject 
to  the  discretion  of  the  transportation 
agency  owning  the  land. 

(7)  The  term  "publicly  owned  land" 
means  any  land  owned  in  fee  simple  or 
land  subject  to  a  public  easement  or 
other  interest  in  the  land  by  a  Federal, 
State  or  local  agency  or  entity. 
Generally,  section  4(f)  is  considered  to 
apply  to  State  game  reserves.  State 
hunting  areas,  and  lands  subject  to 
wetlands  easements  negotiated  with 
U.S.  Fish  and  Wildlife  Service. 

(8)  If  a  body  of  water  is  publicly 
owned  and  is  formally  designated  as  a 


recreation  area  or  is  used  for  recreation 
purposes,  section  4(f)  is  considered  to 
apply  to  that  area. 

(9)  Roadside  rest  areas  and  other 
facilities  located  on  right-of-way  owned 
by  a  transportation  agency  and  provided 
solely  for  use  by  users  of  the 
transportation  facility  will  normally  not 
be  considered  subject  to  section  4(f)- 

(10)  "Use  of  land"  under  section  4(f) 
generally  means  the  acquistion  of  title  to 
or  on  easement  in  land  for  a 
transportation  program  or  project.  In 
unusual  circumstances,  serious  adverse 
impacts  such  as  severe  increases  in 
noise  or  air  pollution,  or  access 
disruption  may  constitute  a 
"constructive  use"  even  where  no 
acquistion  is  involved,  and  section  4(f) 
would  apply. 

2.  Properties  and  Sites  of  Historic  and 
Cultural  Significance 

a.  EIS  Content.  Final  EISs  should 
reflect  compliance  with  section  106  and 
36  CFR  Part  800,  the  Advisory  Council 
on  Historic  Preservation's  procedures 
for  compliance  with  section  106  of  the 
National  Historic  Preservation  Act. 
These  procedures  are  summarized 
below. 

(1)  Identifying  Resources  on  or 
Eligible  for  the  National  Register.  The 
lead  agency  is  responsible  for 
identifying  properties  on  or  eligible  for 
the  National  Register  within  the  area  of 
a  proposed  action's  potential 
environmental  impact.  The  lead  agency 
should  consult  the  State  Historic 
Preservation  Office  (SHPO)  for 
information  about  properties  which  may 
be  eligible  for  the  National  Register,  and 
the  likelihood  of  previously  unidentified 
properties  within  the  impact  area.  If 
necessary,  a  survey  should  be 
conducted  to  identify  properties  that 
may  be  eligible  for  the  National 
Register,  particularly  if  archeological 
remains  are  anticipated.  For  properties 
not  on  the  National  Register  that  are 
potentially  qualified,  the  lead  agency 
shall,  is  consultation  with  the  SHPO, 
apply  the  National  Register  criteria  set 
forth  in  36  CFR  Part  1202.6  and  shall 
seek  a  formal  determination  of  eligibility 
from  the  Keeper  of  the  National 
Register,  DOI,  or  seek  a  consensus 
determination  with  the  SHPO.  If  a 
consensus  determination  is  made,  the 
lead  agency  shall  notify  DOI  and 
provide  supporting  documentation.  If  the 
lead  agency  and  SHPO  cannot  agree  on 
potential  eligibility,  the  lead  agency 
must  seek  a  determination  of  eligibility, 
the  lead  agency  must  seek  a 
determination  of  eligibility  from  DOI. 

(2)  Determining  Effect.  In  consultation 
with  the  SHPO,  the  lead  agency  shall 
apply  the  Council's  criteria  of  affect  to 


determine  whether  the  proposal  will 
affect  any  Register  or  Eligible  property 
in  the  area  of  potential  environmental 
impact.  Effect  is  measured  against  the 
characteristics  that  qualify  the  property 
for  the  Register.  Any  direct  changes  in 
these  characteristics,  as  well  as  visual, 
audible,  or  atmospheric  changes  in  the 
environment  are  effects. 

(3)  Determination  of  "No  Effect".  If 
the  lead  agency  and  the  SHPO  agree 
that  the  action  will  not  affect  Register 
properties,  the  determination  of  "no 
effect"  may  simply  be  documented  and 
the  section  106  process  is  completed.  If 
the  SHPO  objects  to  an  agency 
determination  of  "no  effect"  and  gives 
timely  notice,  the  Exective  Director  of 
the  Council  may  review  the 
determination. 

(4)  Determination  of  "No  Adverse 
Effect",  (a)  Applying  Criteria.  If  the  lead 
agency  determines  that  a  proposed 
action  will  affect  a  Register  property, 
the  next  step,  again  in  consultation  with 
the  SHPO,  is  to  apply  the  criteria  of 
adverse  effect.  If  the  agency  determines 
that  the  effect  will  not  be  adverse,  a 
determination  of  "no  adverse  effect"  is 
made  and  forwarded  to  the  Council  with 
evidence  of  the  SHPO's  concurrence.  If 
the  Council  concurs,  the  action  may 
proceed;  if  the  Council  concurs  with 
conditions,  the  action  may  proceed  if  the 
agency  accepts  the  condition.  If  the 
Council  objects,  the  case  goes  into  the 
consultation  process. 

(b)  Archeological  Resources.  The 
Council's  Guidelines  for  Making 
"Adverse  Effect"  and  "No  Adverse 
Effect"  Determinations  for 
Archeological  Resources  in  Accordance 
with  36  CFR  Part  800  provide  a 
procedure  for  expediting  proposed 
actions  involving  archeological  sites 
that  are  important  chiefly  for  the 
information  they  contain  and  that  have 
minimal  value  for  long  term 
preservation.  The  lead  agency  may,  with 
the  concurrence  of  the  SHPO,  submit  a 
determination  of  "no  adverse  effect," 
conditioned  on  completion  of  data 
recovery  programs  meeting  accepted 
standards. 

(5)  Determination  of  Adverse  Effect 
and  Consultation.  If  a  determination  is 
made  that  the  proposal  will  have  an 
adverse  effect  on  a  property  on  or 
eligible  for  the  National  Register,  the 
lead  agency  must  provide  the  Council  an 
opportunity  to  comment.  In  most  cases, 
the  consultation  process  will  comply 
with  section  106  without  the  necessity 
for  a  full  Council  review.  A 
representative  of  the  lead  agency,  the 
SHPO,  the  Council  staff  and  other 
parties  consult  to  consider  ways  to 
avoid  or  mitigate  the  adverse  effect. 
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Renewal  and  Party  to  Exemptions— Continued 


4108-P DOr-E  4108 

4460-X DOT-E  4.160 

4490-X DOT-E  4.190 


Burden  G.is  Pfoducis  S!  Louis.  .MO 43  CFR  t73-315(a) To  become  a  party  to  Exemption  4108.  (Mode  1  ) 

Eth>i  Ccrpcra-'on.  Baton  Rouge,  LA 49     CFR      173  206(a).      173.29(t)(2),   To  authorize  metallic  sodium  to  be  packaged  in  a  DOT 

173  32(a)(1).  176.74(c),  176.76(g)(3).      Speaficalion  51  portable  tank  (Mode  3.) 
A.r  Products  jrd  Chemicals.  Inc.  Alionlown.  PA. .   49  CFR  173  316(a) To  aulhorize  the  use  of  a  non-DOT  spec.licalion  cargo 
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(a)  Preliminary  Case  Report.  A 
preliminary  case  report  is  required  to 
initiate  consultation  with  the  Council.  A 
draft  environmental  impact  statement 
can  serve  as  a  preliminary  case  report,  if 
the  EIS  indicates  this  and  it  contains  the 
necessary  information  (see  36  CFR  Part 
800.13).  The  transmittal  memorandum  to 
the  Council  must  specifically  request 
consultation. 

(b)  Alternatives.  Consultation  focuses 
on  alternative  ways  of  accomplishing 
the  purposes  of  a  proposal  without 
unacceptably  damaging  Register 
properties,  including  alternative  sites, 
alternative  actions,  and  alternative 
designs. 

(c)  Mitigation.  Consultation  also 
addresses  measures  to  minimize  the 
damage  to  Register  properties. 
Mitigation  measures  include:  limiting  the 
magnitude  of  the  proposal;  modifying 
the  proposal  through  redesign, 
reorientation  of  project  site,  or  other 
similar  changes;  repairing, 
rehabilitating,  or  restoring  the  affected 
property;  preservation  and  maintenance 
operations  throughout  the  life  of  the 
proposal  data  recovery — pertinent 
chiefly  where  archeological  resources 
principally  valuable  for  scientific  study 
are  to  be  destroyed  and  recovery  of  the 
information  they  contain  is 
accomplished  before  the  undertaking 
proceeds;  and  recordation  (drawings, 
photographs)  of  buildings  or  structures 
that  must  be  destroyed  or  substantially 
altered. 

(6)  Memorandum  of  Agreement 
(MOA).  If  the  consulting  parties  are  able 
to  agree  on  measures  to  avoid  or 
mitigate  adversity,  they  subscribe  to  a 
formal  memorandum  of  agreement 


(MOA)  containing  stipulations  that 
specify  how  the  undertaking  will  be 
carried  out.  This  MOA  is  signed  by  the 
Council's  Executive  Director,  the 
representative  of  the  lead  agency,  and 
the  SHPO.  Other  involved  parties  sign  in 
concurrence.  Ratification  by  the 
Chairman  completes  the  process.  The 
MOA  constitutes  the  comments  of  the 
Council  for  purposes  of  section  106.  The 
final  EIS  should  normally  reflect  the 
MOA. 

If  agreement  cannot  be  reached,  the 
action  is  reviewed  by  the  Council.  The 
advice  given  by  the  Council  and  the 
measures  the  agency  will  take  to 
implement  the  advice  should  be 
identified  in  the  final  EIS. 

b.  References.  (1)  Section  106  of  the 
National  Historic  Preservation  Act  (16 
use  470(f))  requires  the  head  of  any 
Federal  agency  having  jurisdiction  over 
a  Federal  or  federally-assisted 
undertaking  to  take  into  account,  prior 
to  approving  the  undertaking,  its  effect 
on  any  district,  site,  building,  structure, 
or  object  that  is  included  in  the  National 
Register  of  Historic  Places,  and  to  give 
the  Advisory  Council  on  Historic 
Preservation  a  reasonable  opportunity 
to  comment  with  regard  to  the 
undertaking. 

(2)  Executive  Order  11593,  Protection 
and  Enhancement  of  the  Cultural 
Environment,  requires  that  Federal 
plans  and  programs  contribute  to  the 
preservation  and  enhancement  of  sites, 
structures,  and  objects  of  historical, 
architectural,  or  archeological 
significance. 

(3)  Regulations  iov  Protection  of 
Historic  and  Cultural  Properties  of  the 
Advisory  Council  on  Historic 


Preservation  (36  CFR  Part  800),  provide 
procedures  for  implementation  of 
section  106  of  the  National  Historic 
Preservation  Act. 

(4)  Archeological  and  Historic  Data 
Preservation  Act,  (16  USC  469a)  directs 
agencies  to  preserve  historic  and 
archeological  data  that  would  otherwise 
be  lost  as  a  result  of  Federal  action,  and 
authorizes  the  agency  to  undertake 
recovery,  protection  and  preservation  of 
such  data. 
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Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Materials  Transportation 
Bureau,  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  October  1980.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Application  No. 


Exemption  No 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


Renewal  and  Paily  to  Exemptions 


868-X DOT-E  868. 


US.  Department  of  Delense/MTMC.  Washing-  49   CFR    173  3(a).    173  7(a),    174.10. 
Ion,  DC  174.104(f).  174  8,  177.801. 

177,806(3). 


970-X DOT-E  970 


US    Department  of  Detense/MTMC.  Washing-  49  CFR  173, 21(b),  173  300  173  30! 

ton,  DC 

2136-X D0T-E2136 US    Department  o(  Defense/MTMC,  Washing-  49    CFR    173  1,    173, 3(a),    173.7(a). 

Ion  DC  174  10,   174  104,   174  3,   174.90(a), 

177.801.  177  802. 

2462-X D0T-E2452  


El  du  Pont  de  Nemou'S  4  Ck)    Inc.,  Wilmington,   49  CFR  173  73(b) 

DE. 
2587-X DOT-E  2587 Denison,  Inc  ,  Fredonia,  KS 49  CFR  173  315(a)(1) 

3095-X DOT-E  3095 Dow  Chemica'  Company,  Tulsa,  OK 49  CFR  173  119(b),  173,245,  173,263 

3f''2-X D0T-E3t42 US  Dept  of  Enefgy,  Washington,  DC 49  CFR  173.24(a)(1) 

3667-X DOT-E  3667 Groend/l(e  Transport.  Inc.,  Enid,  OK 49  CFR  173  315(a) 

3667-X DOT-E  3667 Phrllips  Petroleum  Company,  Bartlesville,  OK 49  CFR  173.315(a) 

3''68-X DOT-E  3768 PPG  Industries,  Inc.  Pittsburgh,  PA 49  CFR  173  119,  173,245,  173.288 


To  authorize  exceptions  to  requirements  tof  carrier  in- 
spection of  manufactu'6,  vehicle,  loading,  etc  fof 
class  A  and  B  explosives  loaded  by  Deparlment  of 
Defense  shippers  in  non-DOT  containers.  (Modes  1. 
2) 

To  authorize  shipment  of  a  flammable  poisonous  gas  in 
DOT  Specification  3AA  cylinders  (Modes  1.2) 

To  authonze  shipment  of  radioactive  materials  with  ex- 
plosives in  Department  of  Defense  containers  pack- 
aged and  loaded  by  the  Depanmeni  of  Defense  with- 
out carrier  inspection  (Modes  1,2.) 

To  authorize  shipment  of  a  class  A  explosive  in  glass 
bottles  ovarpacked  m  wooden  boxes  (Mode  1 ) 

To  authonze  shipment  of  liquid  oxygen  m  non-DOT 
specification  cargo  tanks.  (Mode  1.) 

To  authorize  use  of  a  non-DOT  specification  cargo  tank 
for  certain  corrosive  and  flammable  liquids  (Modes  1 
3) 

To  authonze  shipment  of  cylinders  containing  nonflam- 
mable compressed  gases  from  which  a  controlled  flow 
of  gas  IS  released  to  a  leak  calibration  apparatus 
(Modes  1,2) 

To  authonze  use  of  DOT  Specification  MC  330  cargo 
tank  for  shipment  of  a  flammable,  liquefied  com- 
pressed gas  (Mode  1  ) 

To  authonze  use  of  DOT  Specification  MC  330  cargo 
tank  for  shipment  of  a  flammable,  liquefied  com- 
pressed gas  (Mode  1  ) 

To  authonze  the  shipment  of  vanous  chloroformates  m 
cargo  tanks.  (Mode  1 .) 
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6724-x DOT-E  6724 U.S    Department  of  Defense/MTMC,  Washing-  49  CFR  172  101,  173,89,  175,3 To  auttiorize  shipment  of  caseless  ammunition  (Oass  C 

ton,  DC  .  explosives)  in  a  fibert)oarrt  box  (Modes  1 ,  4,) 

6754-X DOT-E  6754 Eaton  Corporation,  Southfield,  Ml —■  <9  CI=R  1 73  302(a)(4).  175.3. 178-65..    To  authonze  use  of  a  non-DOT  specification  container 

lor  a  nonflammable  compressed  gas.  (Modes  1.  2.  3. 

4) 


85562 
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4108-P 
4460-X 

4490-X 

45B8-X 
4803-X 

5038-X 

5232-X. 
5315-X. 

5557-X. 

5792-X. 
5792-X 
5792-X 
5792-X. 
5852-X 
6016-P 
6066-X. 

6071-X, 

6071-X. 

6080-X 
6121-X 

6231-X 
6334-X. 
6334-X 
6392-X. 

6413-X 

6442-X. 

6498-X, 

6556-X  . 

659B-X,. 

6602-P.. 
6602-X 

661 1-P 

6t'-:3-x 

6694-X. 
6695-X,. 


DOr-E  4108 Burden  Gas  Products  SI  Louis.  ,M0., 

DOT-E  4.160 Eth>!  Corpcra'ran.  Baton  Rouge,  LA     . 


DOT-E  4-190, , A^r  Products  jnd  Ctiemicdis.  Inc  .  AHonlown.  PA. 

DCT-E  4588 U  S  Ct--p3rlTenl  of  Ene-gy.  V«;ashing!on.  DC 

DOT-E  .1803 Doiv  Cli.^mical  Cor^pany.  T.jisa.  OK  , 

DOT-E  5038 „ Wus'cn  E'cctnc  Company,  Lee's  SummIL  MO,.. 


DOT-E  5232 E   I   du  Ponl  de  Mfmours  &  Co  , 're  ,  VVimingion 

DE 


DOT-E  5315  , 


US     Dopar!tr.:nl   o1    D-'i.?n;.c 'MTMC     V.dbr.ing 

ton,  DC 

DOT-E  5557 U  S   Dfptirlrncn!  c!  Ene-gy,  Wash  rgion,  DC  


DOT-E  5~92    Pub:!cKtT  Industr.es,  Inc  ,  Gree-avich,  CT, 


DOT-E  5792 Ncrth-rrn  p.?TochcrTiiC3l  Corr.pjny    Ces  Piamcs, 

IL 
DOT-E  5792 Slaj'Icr  Chemical  Cor^pany,  VVestpon,  CT 

DOT-E  5792 Pubiicker  Chemical  Corporation.  Greenwich.  CT„, 

DOT-E  5852 South  Jersey  Gas  Company,  Fotsom.  NJ   


DOT-E  6C16 Kanwcid  Wcldmg  Eguipmenl  &  Supplies.  Karka 

kee  IL- 
DOT-E  6066 Union  Carlrde  Corp  ,  New  Yo'k,  MY 


DOT-E  6071  WaMer   Kidde   &   Company,   Incorporated,   Belle- 
ville, NJ 

DOT-E  6071  The  Boeing  Corripany  Seattle,  WA  , 


DOT-E  6080 U  S  Department  ol  Energy,  Waihm.jton,  DC 

DOT-E  6' 21 E  I  du  PonI  de  TJemours  &  Co  ,  Inc  ,  Wilm,ngton 

DE. 

DOT-E  6231 Lox  Equipment  Company,  Liv-:-rm,ore,  CA 

DOT-E  6334 Allied  Chemical  Corporation   Morrisio*n,  NJ 

DOT-E  6334 U  S    Department   of   Defense  MTMC,   Washing- 
Ion,  DC 
DOT-E  6392 Slautler  Chemical,  Weslport,  CT 


DOT-E  6418 Groat   Lakes  Chemical   Corporation,   E!   Dor,3do 

AK, 

DOT-E  6442 US    Department   of   Defense  MTMC,   Washirg- 

lon,  DC, 


DOT-E  6498 Luxfer  USA,  Lmited  Riverside.  CA 


DOT-E  6556. Castle  and  Cooke.  Inc  ,  San  Francisco.  CA., 

DOT-E  6598 Dow  Chemical  Company  Midland,  Ml  


DOT-E  6602 Fer'o  Ccrpora-on,  Hammond,  IN 

DOT-E  6602 Gr-'3t   Lakes  Chemical  Corporation,   El  Dorado. 

AR. 


DC-T-E  6611  Teikoku  Sanso  Kabushiki  Kaisha,  Kobe.  Japan 

DOT-E  6653 Slieli  Oil  Company  Houston,  TX 


DOT-E  6694 „ Ugine  KuMmann,  Pars,  Fiance,. 

DOT-E  6695 Ugine  Kuhlmann,  Pans,  France., 


Exemptions— Continued 

49  CFR  173  315(a) To  become  a  party  to  Exemption  4108.  (Mode  1  ) 

49     CFR      173  206(a),      173.29(f)(2).   To  authorize  metallic  sodium  to  be  packaged  in  a  DOT 
17332(a)(1).  176.74(0).  176.76(g)(3).      Specification  51  portable  tank  (Mode  3.) 

49  CFR  173316(a) _ To  authorize  the  use  of  a  non-DOT  specification  cargo 

tank  for  the  transportation  ol  a  flammable  gas  (Mode 
1.) 
49  CFR  173  65(a)  To  authonze  the  use  of  packagnng  not  pies-antly  pre- 
scribed for  certain  high  explosives.  (Mode  1  ) 
49  CFR  173  249,  173  272,  173.289  ....   To  authonze  the  use  ol  a  non  DOT  specification  cargo 

lank  for  the  shipment  ol  corrosive  liquids,  (Mode  1) 
49  CFR  173  135(a)(6),  173  !36(a!(5).  To    auHiorize    the    shipment    ol    dimelhylchiorosilane. 
173  247(a)(1).  tn<chlorosilane,  and  silicon  tetrachloride  in  rvnn-DOT 

specification  cylinders  (Modes  1.2) 

49  CFR  173  314(c)  table To  authonze  shipment  of  certain  flammable  and  non- 

llammable  liquefied  compressed  gases  in  tank  cars. 
(Mcde2) 

49  CFR  173  87 To  authorize  transport  of  a  rocket  engine  containing  a 

Class  A  explosive  contained  in  a  specialty  designed 
device  (Mode  1) 

49  CFR  173  subpart  C To  authorize  use  of  non-DOT  specification  containers  for 

shipment  of  certain  explosives,   which  exceed  pre- 
scribed weight  limits,  (Mode  1  ) 
49  CFR  172  101.  172  101,  173  314(c),   To  authorrze  the  shipment  ol  liquefied  llammable  gas  in 

173  314(c),  non-DOT  specification  tank  cars  (Mode  2  ) 

49  CFR  172  101.  172.101,  173, 314(c),  To  authorize  the  shipment  ol  liquefied  llammiat.te  gas  m 

173  314(c)  non-DOT  specification  tank  cars  (Mode  2  ) 

49  CFR  172  101.  172,101,  173  314(c),  To  authonze  the  shipment  of  liquelied  flammable  gas  m 

173  314(^1  non-DOT  specification  tan*  cars,  (Mode  2,) 

49  CF^l ^J  ici,  172.101,  173  314(c).  To  authorize  the  shipment  of  liquefied  Hammabte  gas  in 
173  314IC)  non-DOT  specification  tank  cars,  (Mode  2) 

,   49  CFR  172  101.  173315(a) To  authorize  use  ol  a  non-DOT  specification  cargo  lank 

for  a  certain  flammable,  liquefied  gas,  (Mode  1,) 
■  49  CFR  173  3i5fa) To  become  a  party  to  Exemption  6016,  (Mode  1) 

,  49  CFR   173119,   173.125,  46  CFR  To   authorize   use   of   non-DOT   specification  portable 
98  35  tanks  lor  certain  flammable  and  combustible  Iquids. 

(Modes  1.  3) 

49  CFR  173  304,  173,305.  175.3 To  authorize  use  of  non-DOT  spealication  pressure  ves- 
sels for  a  nonflammable  compressed  gas.  (Modes  1, 
2.4.5) 

49  CFR  173  304,  173.305,  175,3 To  authorize  use  of  non-DOT  specification  pressure  ves- 
sels for  a  nonllammable  compressed  gas.  (Modes  1. 
2.  4,  5) 

49      CFR      173, 301(d).      173.327(a),   To  authonze  the  use  ol  manifolded  cylinders  for  a  class 
1 73  337(a)(  1 ).  A  poison.  (Mode  1 .) 

49  CFR  179  220-I9(c) To  authorize  use  of  DOT  Speafication  115A50W1  and 

115A60W6  tank  cars  for  a  certain  flammable  liquid. 
(Mode  2.) 

49  CFR  172  101,  173  314(c) To  authorize  shipment  of  liquefied  flammable  gas  in  in- 
sulated non-DOT  specification  tank  cars.  (Mode  2  ) 

49  CFR  172  101,  172,504 To  authorize  use  ol  DOT  Specification  MC-312.  MC- 

330,  or  MC-331  cargo  tanks  for  an  oxidizer,  (Mode  1  ) 

49  CFR  172  101.  172.504 To  authorize  use  of  DOT  Specification  MC-312.  MC- 

330,  or  MC-331  cargo  tanks  tor  an  oxidizer.  (Mode  1  ) 

49  CFR  172  101,  173.314(0) To  authonze  use  ol  non-DOT  specification  vacuum  insu- 
lated tank  car  tanks  lor  a  liquefied  flammmable  com- 
pressed gas  (Mode  2 ) 

49  CFR  173357|b) To  authorize  use  of  DOT  Specification  MC-303,   MC- 

304,  MC-306,  MC-307.  MC-310,  or  MC-312  steel 
cargo  tanks  for  Class  B  poisonous  liquids   (Mode  1.) 

49  CFR  173  531k).  173  87 To  authonze  the  transport  of  a  155  mm  high  e>plosive 

projectile  containing  either  a  corrosive  or  flammrfble 
liquid  in  a  metal  cannister  with  an  inner  polyethylene 
container.  (Modes  1,2.) 

49  CFR  173  302fa)(1).   173  304(a)(1),   To  authorize  the  use  of  non-DOT  specification  aluminum 
173  304(d)(3),  173, 336(a)(2),  175  3,        cylinders  for  the  transportation  of  certain  liquefied  and 

nonliquefied  compressed  gases  and  certain  other  haz- 
ardous matenals,  (Modes  1,  2,  3,  4,  5  ) 

49  CFR  173  132 To  authorize  use  of  a  non-DOT  specilicalion  single  com- 
partment portable  tank  for  a  flammable  liquid  (Modes 
1.3) 

49  CFR  173  245la)(16) To  authorize  use  of  a  DOT  6D  cylindrical  steel  ovcrpack 

with  a  non-DOT  inner  container  for  a  certain  corrosive 
liquid   (Modes  1.  2.) 

49      CFR      173  245(a),      173  314(c),   To  become  a  party  to  Exem.ption  6602  (Modus  1,  2  ) 
173315(a)(t) 

49      CFR      173245(a),      1 73,31 4(c),   To  authorize  use  ol  DOT  MC-331  cargo  tanks  and  DOT 
173  315(a)(1)  105A500W  or   105A500X  tank  car  tanks  lor  certain 

corrosive  liquids  and  nonflammable  compressed 
gases,  (Modes  1,  2) 

49  CFR  172  101,  173  315(a) To  become  a  party  to  Exemption  5611,  (Modes  1,3) 

49  CFR  173  2-15,  173  358 Top  auttiorize  shipment  ol  an  insecticide  or  a  corrosive 

material  in  highly  specialized  inner  and  outer  contain- 
ers (Modes  1,  2,  3) 

49  CFR  179315 To   authorize    use   of    non-DOT    spP'^i'r.ation    portable 

tanks  for  a  nonflammable  compnesse  J  gas  'Modes  1, 
2,3) 

49  CFR  173,315 To  authorize  the  use  of  a  non-DOT  specif  nation  porta- 
ble tank  lor  a  certain  nonllammable  comp-ossed  gas. 
(Modes  1,  3.) 
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6724-X 

6754-X 

681 1-X  

6824-X 

6844-X 

6896-P  

5898-P 

6927-X 

6&27-X  

6929-X 

6932-X 

6944-X 

6960-X  

6962- X 

6971-X  

63(i4-X 

69S4-X 

6984-X 

6984-X 

7035-X 

7097-X   

7285-X   

7536-X  

7600-X   

7835-P 

7938-P 

8008-X  

8060-X  

8060-X  

8157-X 

8186-X   

DOT-E  6724 

DOT-E  6754 

U.S    Department  of  Delense/MTMC,  Washing- 
ton, DC, 
,  .     Eaton  Corporation  Southfield.  Ml 

49  CFR  172101,  173.89, 
49  CFR  173  302(a)(4),  17 

49  CFR  173.302(a)(4),  17 
49  CFR  173  217(a) 

175  3 

To  autfxxize  shipment  of  caseless  ammunition  (Oass  C 

'5  3,  178  65, 
'5,3,  178,65, 

explosives)  in  a  fibert)oarrt  box  (Modes  1 ,  4.) 
To  authonze  use  ol  a  non-CXDT  specitication  container 

DOT-E  6811  

,,    Eaton  Corporation,  Southfield,  Ml 

for  a  nonflammable  compressed  gas  (Modes  1.  2,  3, 

4) 

To  authorize  use  of  a  non-DOT  specification  cylinder  lor 

DOT-E  6824  

DOT-E  6844 

DOT-E  6898    „ 

DOT-E  6898 

Georgia-Pacific  Corporation  Los  Angeles,  CA 

E  1  du  Pont  de  Nemours  &  Co,,  Inc  ,  Wilmington, 
DE 

E  1  du  Pont  de  Nemours  &  Co,.  Inc.,  Wilmington, 

DE 
MCB   Manufacturing   Chemists.   Inc..   Cincinnati, 

OH 
Dow  Chemcial  Company  Midland,  Ml 

Great  Lakes  Chemical  Ck;rporation,  W  Lafayette, 

IN 

,      U,S.  Depanment  of  Ene-gy  Washington  DC 

Ugine  Kuhlmann,  Fa'is,  France 

US    Department  of  Defense/MTMC,  Washing. 

ton,  DC 

Pepsi-Cola  Company.  Purchase,  NY  

U  S  Department  of  Energy,  Washington   DC 

a  nonflammable  compressed  gas  (Modes  1 ,  2,  3,  4  ) 

49  CFR  173,249a 

ous  Materials  Regulations  lor  certain  oxidizing  maten- 
als (Modes  1,2  3) 
Tc  authorize  the  use  ol  a  non-DOT  spea'ication  275- 

49  CFR  178  150-4(a)n)„ 
49  CFR  178.150-4(a)(1)„ 
49  CFR  173  353 

49  CFR  173  353 

49  CFR  I73  88(e)(2)(ii),  1 
49  CFR  173  264(b)(4) ,  .., 

galion  'Dypak"  single-tnp  polyethylene  container  over- 
packed  in  a  plywood  box  for  the  transportation  ol  a 
certain  corrosive  liquid  (Modes  1,2,3) 
To  become  a  party  to  Exemption  6898  (Modes  1,  2.  3.) 

To  become  a  party  to  Exemption  6698  (Modes  1,  2,  3,) 

DOT-E  6927 

DOT-E  6927  

DOT-E  6929 

DOT-E  6932  

DOT-E  6944 

DOT-E  6960       , 

DCT-E  6962 

DOT-E  6971    . 

..  .  .     DOT-E  6984 

73,92(b)   , 

To  authonze  use  ol  a  non-DOT  specification  portable 

lank  for  certain  Class  8  poisonous  liquids  (Modes  1. 

3) 
To  authonze  use  of  a  non-DOT  specification  portable 

tank  (or  certa.n  Class  B  poisonous  liquids   (Modes  1, 

3) 
To  authorize  shipment  of  rocket  motors  in  a  propulsive 

sla'e  (Modt-s  1,3) 

49  CFR  173  62(a),  177  8: 

49  CFR  parts  100-199  .., 

49  CFR  173  30'(d)  

49  CFR  173  2861b).  175.: 

49      CFR       173l03ia), 
177  635!gi(2lii), 

49      CFR       173  103(a), 
l77B?5(gl(2){i) 

49      CFR      173  103(a). 
177  335(g)(2)(i) 

49      CFR       173  103(a). 
17-'B35|q|(2)(i), 

49        CCR        173  128(3 
173  2:5ia)(26),             ' 
173  250a(ai(1),           i: 
173  257(a)(1),             i; 
173  265(dl(e)                  1 
173  2:-2ii(9)                y, 
173  277(ai(6) 
173  289,d)(l).  173  292i 

49  CFR  173  377(f) 

W(L)(1) 

tanks  tor  anhydrous  hyoroflounc  acid  (Modes  1,  3) 
To  authonze  the  transport  of  a  liquid  high  explosive  in  a 

specially  designed  stainless  steel  desiccator    (Mode 

1  ) 
To  authorize  the  use  of  steel  drums  not  presently  aih 

J 

173, 66(g), 

173,66(g) 

173  66(9) 

173  66(g). 

i),        173  19, 
I73  249(aj:i), 
■3.254b(a){6l, 
'3.263(a)(20), 
I73  266(>Mi8), 
•3  276(a)ii0), 
173.287(c)(1) 
ia)i1). 

ttionzed  in  the  Hazardous  Matenals  Regulations  lor 

sh.pment  ol  certain  corrosive  liquids  (Modes  1,2) 
To  authonze   shipment   of   nonflammable  compressed 

gases    m    DOT-3AA1800    or    3AA2000    cylinders, 

fModes  1,2) 
To  authorize  the  transportation  of  small  quantities  of  rea- 

gent chemicals  in  metal  cases  or  metal  t)oxes  fiaving 
inside  glass  bottles  (Modes  1,2,3,4) 
To  auf-ionze  the  packagng  of  100  or  less  electric  blast- 

    DOT-E  6984 

DCT-E  6984    . 

OCT-E  69B4.    . 

DOT-E  7035 

DOT-E  7097 

DCT-E  7285 

DOT-E  7538 

DOT-E  7300 

DCT-E  7835    

DOT-E  7938 

DOT-E  8C08  

DOT-E  8060 

DOT-E  B060 

DOT-E  8157 

DOT-E  8185 

Hercules,  Incorporated  Wilmington  DE      

E  1  du  Font  de  Nemou-s  &  Co  ,  Inc    Wil.mmgton, 
DE 

International  Mmorjis  and  Clit-mi-cai  Co'po.'ation. 
Alionlown,  PA 

,,     0*nes  Illinois  (Plastic  Products  DrviSioni,  Toledo, 
OH 

Fuller  System.  Inc    Wobum,  MA 

ing  caps  in  IME  22  containers  (Class  C  explosives) 
(Mode  1  ) 

To  authonze  ttie  packaging  of  1000  or  less  electnc 
blasting  caps  in  IME  22  containers  (Class  C  explo- 
sives) (Mode  1  ) 

To  authorize  the  packaging  of  1000  or  less  electric 
blasting  caps  m  IME  22  containers  (Class  C  explo- 
sives) (Mode  1) 

To  authorize  the  packaging  of  1000  or  less  electnc 
blasti.ng  caps  in  IME  22  containers  (Class  C  explo- 
sives) (Mode  1  ) 

To  authorize  use  of  non-DOT  specification  daims  lor  the 
stiipTient  of  co-ros've  liquids  and  so'ids,  oxidizer,  and 
l.ammable  liquids  iMoOeis  1.  2,  3  ) 

To  except  d.-y  mixtures  of  pa'ath.on  and  tetraethyl  d'thio 

49  CFR  173  315(a)         ... 
49  CFR  178  19,  Part  173 
49  CFR   1732101,  1733 

49  CFR  Part  173   Subpar 
49  CFR  173  305,  173,30( 

49  CFR  173  315(a) 

pyrophosphate  from  specification  packaging  require- 
ments (Mode  1  ) 
To  authonze  the  use  of  non-DOT  specification  portable 

Southem  Chemica'   Products  Company,   Macon, 

GA 

Lubbock  Manufacturing  Company,  Lubbock,  TX  . 

Scott  Environmental  Technology  Inc  8-:e 

Ccmpagnie  Generate  Mantime,  Pa.'is,  France 

Wheaton  Aerosols  Co  ,  Mays  Landing,  Kl 

SLEMi  S  A  ,  Pans,  France 

Uginc  Kuhlmann,  Pans,  France 

Born  Free  Plastics,  Inc  ,  Houston,  TX  

King-Seeley  Thermos  Company,  Kendallville.  IN  ,, 

.  Sub  F . 
15(a)(1) 

1  D,  F,  H 

jia) 

tanks  lor  transportation  ol  certain  nonflammable,  liq- 
uefied gases  (Modes  1,  2,  3  ) 
To  authorize  the  manufacture,  marking,  and  sale  of  non- 
DOT  specification  pcHyethyiene  containers  tor  use  in 
packaging  of  certain  corrosive  liquids  (Modes  1,  2.  3.) 
To  authorize  the  manufacture,  marking  and  sale  ol  non- 
DOT  specification  cargo  tanks  to  be  used  in  the  trans- 
portation of  certain  flammable  gases.  (Mode  1) 
To  become  a  party  to  Exemption  7835  (Mode  1) 
To  become  a  party  to  Exemption  7939,  (Modes  1,  2,  3.) 
To  authorize  the  use  of  a  non-DOT  specification  contain- 
er lor  the  transportation  ol  a  llammable  propellant 
gas  (Modes  1,  2.  3.  4  ) 
To  authonze  the  use  of  non-DOT  specification  portable 

49  CFR  173  315(a) 

tanks  for  the  transportation  ol  certain  non-llammable 
liquefied  gases  (Modes  1,  2,  3 ) 
To  authonze  the  use  of  non-DOT  specification  portable 

49  CFR  173  346  

tanks  for  the  transportation  of  certain  non-llammabia 
liquefied  gases  (Modes  1,  2,  3,) 
To  authonze  the  shipment  ol  dinitro-phenol  solutions  m 

49  CFR  173,202,  174,3,  ' 

* 

175.3 

DOT  34,  30-gallon  capacity  daims.  (Modes  1,  2,  3) 
To  authonze  sodium  potassium  liquid  sealed  in  a  stain- 
less steel  temperature  sensing  bulb  ol  a  Ihermosut  to 
be  shipped  m  a  non-DOT  conugated  fiberboard  box. 
(Modes  1,2,  4) 
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DOT-E  8206 Copps  Industries,  Inc  ,  Menomcnee  Falls,  Wl  ... .  49      CFR      173.245(a)(17),      175.3,  To  become  a  party  to  Exemption  8206.  (Modes  1 ,  2,  3, 

178  131.  4.) 

IX)T-E  8207 Copps  Industnes.  Inc  ,  Menomonee  Falls,  Wl     ,  ,  49      CFR      173  245(a)(17),      175,3,  To  become  a  party  to  Exemption  8207,  (Modes  1.  2.  3, 

178  131.  4.) 

DOT-E  8225 Hoover  Universal,  Inc.  Beatrice,  NE 49  CFR  173  245,  173,249,  173249a,  To  authorize  the  use  of  a  non-DOT  specification  lota- 

173  257.          173.263.          173.266.  tionallv    molded,    cross-linked    Do^ethvlene    oortable 


8205-? 
8207-P 
8225-X 
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Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Materials  Transportation 
Bureaii,  D.O.T. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 


procedures  governing  tlie  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 


a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3— Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
Ipftprs  F.F  rpnrpsfint  anolications  for 
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8205-P DOT-E  8206 Copps  Industries,  Inc  ,  Meno.ncnee  Fails.  Wl 

8207-P DOT-E  8207 Copps  Induslnes.  Inc  .  Meoomonee  Falls,  Wl 

8225-X DOT-E  8225 Hoover  Universal,  Inc  .  Beatrice  NE         


8244-X _..   DOT-E  8244 Halliburton  Services  Inc  ,  Duncan   OK 

8324-P DOT-E  8324 Copps  Industries,  Inc  ,  Mencn-onee  Fads,  Wi 

8375-P DOT-E  8375 Sea  Containers.  Inc  ,  New  York,  NY 


49      CFR       173.245(a)(17),       175  3, 

17S  131, 
49      CFR       173  245(a)(17),       175,3, 

178  131, 
49  CFR  173  245,   173,249,  173  249a, 

173  257.  173  263.  173,266, 

173  272.  173277,  173,292,  178,19, 

178,253, 
49  CFR    173  119,   173,125,    173,245, 

173  263,  173.264,  173,289,  46  CFR 

64  9. 
49      CFR       173  245(a)(17),       175  3, 

178  131, 
49  CFR    173.119,   173.125.    173.245, 

173  247,  173346.  173347.  46  CFR 

90  05-35,  46  CFR  98.35-3. 


To  become  a  parly  to  Exemption  8206.  (Modes  1,  2,  3, 
4) 

To  become  a  parly  to  Exemption  8207.  (Modes  1,  2,  3, 
4.) 

To  auttiorize  Itie  use  of  a  non-DOT  specification  tota- 
tionally  molded,  cross-linked  polyethylene  portable 
tank  for  the  shipment  of  corrosive  liquids  and  an  oxi- 
dizer (Modes  1,  2.) 

To  authorize  shipment  of  various  flammable,  combusti- 
ble, and  corrosive  matenals  in  lined  marine  portable 
tank.  (Modes  1,  3.) 

To  become  a  parly  to  Exemption  8324.  (Modes  1,  2,  3, 
4) 

To  become  a  party  to  Exemption  8375.  (Modes  1,  2.  3.) 


8370-N  . 


DOT-E  8370 Henred  Fruehauf.  Ltd  ,  Johannesburg.  S  Alnca       49  C^R  173  119,  173  125,  173,245,, 


6391-N DCT-E  639! ,.   Acurex  Corporation,  Atrolherm  Group   Mouriain 

view,  CA 


8436-N 


DOT-E  8436    Pennwall  Corporation   Buffalo  NY., 


8450-N DOT-E  8450 Vought  Corporation.  Dallas.  TX 

8454-N Dai-E8454 Thiokol  Corporation,  Bngha^n  Otv  UT 


49  CFR   I73  3r;2(a)(1),   173,304(a)(1), 

175  3 

49  CFR  173.119(mK10), 

173  119(m)(ll).  173,1 19(m)(12), 


49  CFR  173,92.. 


49  CFR  173  93  , 


8457-N DOT-E  8457  Texas  Instruments,   Incorpcalcd,  Johnson  Cily    49  CFR  172  101,  175,3,, 

TN 


8463-N DOT-E  8463 Ethyl  Corporation,  Baicn  Rouge,  LA, 


49  CFR   173  262(b)(1),   173.262(b)(2). 

173  262(b)(3). 


8465-N DOT-E  8465 Chase  Bag  Co  .  Oak  Brook   IL 49  CFR  173  182.. 


8474-N DOT-E  8474 PhysKTS  International.  San  Leandro  CA       

8475-N    DOT-E  8475 Chemical  &  Vetal  Indusmes,  Inc  ,  Denver  CO 

8476 -N    DOT-E  84  76 Wai-en  Pelrcieum  Company,  Tulsa   OK 

8477-N DOT-E  8477,,  Mobay  Chemical  Corporat-cm  Pittsburgh,  PA 


49  CFR  173  114a(j)  

49  CFR  173  245(a)   

49  CFR  173  3i5(a)(l).  173  315(c)(1). 

-J 
49C>"R  173  2-*.7(a)(13) 


8478-N. 


DOT-E  8478 Wesl-Ma'k  Ceres  CA.. 


49  CFR  173  119ia)(17), 

173  245ia)i30)i3l),       177.824(c)(4). 
178  342-5.  178  343-5. 


4B2-N DOT-E  8Jfl2 


University  ol  Cai'lorma  Sa-'a  Bd'bara  CA 


49  CFR  173  206 


To  auttiorize  the  use  of  a  non-DOT  specification  inter- 
modat  portable  tank  for  shipment  of  various  flammable 
and  combustible  liquids  and  corrosive  materials. 
(Modes  1,  2,  3.) 

To  authorize  the  use  of  a  non-DOT  specification  cylinder 
for  shipment  ol  various  nonflammable  gases.  (Modes 
1,2,3,4,5.) 

To  authorize  shipment  of  an  organic  peroxide,  classed 
as  a  flammable  liquid,  in  a  DOT  Specification  MC-331 
cargo  lank  equipped  witti  tentperature  and  pressure 
sensing  devices.  (Mode  1.) 

To  authorze  shipment  of  rocket  motors.  Class  B  explo- 
sives, in  non-DOT  specification  3/8  inch  polyethylene 
containers  with  steel  bases.  (Mode  1.) 

To  authorize  shipment  ol  propeltant  explosives  (solid) 
Class  B  in  a  specially  designed  hopper  tank  similar  to 
DOT  Specification  56.  (Mode  1  ) 

To  authorize  shipment  ol  lithium  battenes,  classed  as  a 
flammable  solid,  contained  in  specially  designed  elec- 
tronic equipment.  (Modes  1,  2,  3,  4,  5.) 

To  authorize  shipment  of  not  over  62%  hydrobromic 
acid  in  glass  bottles  contained  in  metal  cans  over- 
packed  in  a  DOT  Specilication  12A  liberboard  box. 
(Mode  1 ) 

To  authorize  the  manufacture,  marking,  and  sale  of  a  4 
mil  bag  of  low  density  polyethylene  film.  50  pound  ca- 
pacity, for  shipment  of  amrTX3nium  nitrate  fertilizer. 
(Modes  1,  2.) 

To  authorize  shipment  of  a  limited  number  of  packages 
of  nitrocarbonitrate  after  Decemtier  31,  1980  bearing 
the  oxidizer  label.  (Mode  1  ) 

To  authorize  shipment  of  a  corrosive  liquid,  no  s.  in 
DOT  Specification  106A500-X  and  110A500-W  mufti- 
unrt  tank  car  tanks.  (Mode  1.) 

To  authorize  shipment  of  ethane-propane  mixtures  and 
other  petroleum  gases  in  DOT  Specification  MC-331 
cargo  tanks  in  accordance  with  Notice  No.  79-3, 
Docket  MM- 115.  (Mode  1.) 

To  authorize  shipment  ol  thionyl  chloride,  classed  as  a 
corrosive  material  m  DOT  Specification  111A100-W-6 
tank  cars  constructed  ol  316L  stainless  steel.  (Mode 
2) 

To  manufacture,  mark  and  sell  non-DOT  Specilication 
cargo  tanks  complying  generally  with  DOT  Specilica- 
tion MC-307  or  MC-312  except  lor  bottom  outlet 
valve  variations  for  the  transportation  of  flammable  or 
corrosive  waste,  liquids  or  semi  solids.  (Mode  1.) 

To  authorize  a  one-time  shipment  of  a  stainless  steel  re- 
search container  of  lithium  metal  overpacked  in  a  ply- 
wood crate  (Modes  1.  3.) 


Emergency  Exemptions 


EE  8513-N DOT-E  8513     '... 


Alaska  International  Airline.  Anchorage.  AK,. 


49  CFR  172  101.  173  315(a)(t).  175  3    To  aulhonze  limited  shipments  ol  liquelied  nitrogen  pres- 

5L"ized    in    non-DOT    specification    portable    tanks. 
(Mode  4  ) 


Denials 

72 18-X— Request  by  Structural  Compscites  Industries  Inc  .  Azusa,  CA  to  a'nend  the  hydroburst  failure  mode  requirement  denied  October  9,  1980  as  being  unnecessary, 
7277-X— Request  by  Structural  Ccn^cscites  Industries  tnc  Azusa  CA  to  amend  the  hydroburst  failure  mode  requirement  denied  October  9,  1980  as  be,ng  unnecessary 
8297-N— Request  by  Equip  Rail  Company,  Washing'on   DC  to  authorize  shipment  of  liquid  hazardous  materials  ot  various  classitications  in  non-DOT  specification  IMCO  type  II  portable  tanks 

denied  October  29,  1980, 
841 1-N— Request  by  The  Goodyear  Tire  &  Rubber  Co.  Akron.  OH  to  authorize  shipment  ol  various  hazardous  waste-  materials  in  DOT  Specification  17C,  17E  &  17H  drums  complying  w.th  the 

reconditioning  requirements  except  lor  the  cleaning  process  denied  October  9.  1980 


Issued  in  Washington.  D.C..  on  December  16,  1980. 
).  R.  Grothe, 

Cfu'ef.  Exemptions  Branch.  Office  of  Hazardous  Maleritils  Rvgnlation.  Muteriuls  Transportation  Bureau. 

|FR  Doc   80-39774  Filed  12-:4-80;  8.45  ,im| 
BILLING  CODE  4910-60-M 
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Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Materials  Transportation 
Bureau,  D.O.T. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions, 

SUMMARY:  In  accordance  with  the 


procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  November  1980.  The  modes  of 
transportation  involved  are  identified  by 


a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3— Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


Application  No 


Exemption  No 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


Renewal  and  Party  to  Exemptions 


970-X  DOT-E970 Callery  Chemical  Co..  Gallery.  PA 49  CFR  i73,2Hb).  173.300.  173.301 


3121-P 
3193-X 


4039-X.. 
4262-X 


DOT-E  3121 
DOT-E  3193. 


Air  Prooucts  and  Chemicals.  Inc..  Allentown.  PA.  .   49  CFR  173  336(a(,  177  841(bl 
E   I   du  Pont  de  Nemo-jrs  &  Co  .  Inc..  Wilmington,   49  CFR  1 73  314(c),  173  315(a)l1)  . 
DE 


DOT-E  4039 Airco  Industrial  Gases,  Murray  H.li  NJ 

DOT-E  4282      Hercules,  incorporated,  Wilmington,  DE 


49  CFR  173  316(3)    

49  CFR  172  101,  173  114a,  173  93(a) 


4354-X DOT-E  4354 

4490-X DOT-E  4490 


463t-X, 


DOT-E  4631 


PPG  Industries   Inc    PittbOurgh,  PA 49       CFR       173il9im)        173245 

173  2S8ld).  173  268ic) 


National  Aerona.jtics  and  Space  Adm,nstration,   49  CFR  173  3161a) 
Washington,  DC 


Energy    Sciences   &   Consultants,    Inc,   BiwaDik,   49      CFR       173  114a,       173  162(0, 
MN  173  304(a) 


4717_X DOT-E  4717      StauHer  Chemical  Company  Westport,  CT  49  CFR  172  101,  173  314(c! 

5185-X DOT-E  5186 Liquid  Carbonic  Corporation  Chicago.  IL 49  CFR  172  101    173315(a) 


5403-X  DOT-E  5403       Halliburton  Services,  Inc  ,  Duncan,  OK   49  CFR  173  245(a)(31),  173  2-i8(a)(6), 

I73  243ali6),  173  263(a)ilC), 

173  264(a)(14).  173  26B(b)(3), 

173  272(1)121),  173.289(a)(4), 

178  343-2(bl,  17e343-5(b)(l)(i), 
178  343-5(bli2)(i) 

5959-X  DOT-E  5959  Ethyl  Corp  ,  Baton  Rouge  LA 49  CFR  172  101.  173  315(a)  

6113-X DOE-E6113    Boston  Gas  Company.  Boston.  MA... 49  CFR  172  101.  173.315(a) 


6197-P DOE-E  6197 

6325-X DOE-E  8453 


6349-X DOT-E  6349 

6418-X DOT-E  6418 


Boston  Gas  Company,  Boston,  MA 49  CFR  172  101,  173  315(aj(l) 

Atlas  Powder  Company,  Dallas,  TX 49  CFR  173  114a  


Union  Carbide  Corporation,  Linde  Division,  Tarry-   49  CFR  172  101,  173  315(a) 
town,  NY 

Shell  Oil  Company,  Houston.  TX 49  CFR  173  357(b)   


6518-X  ..    DOT-E  6518 Stauffer  Chemical  Company.  Westpo't.  CT 49   C^R    172101.    172302,   173119. 

173  134.  173  154 


Union  Carbide  Corporation.  New  York.  NY 49  CFR    172  101,    172  302,    173,119, 

173  134.  173  154. 


6518-X DOT-E  6518 

6651-X DOT-E  6651 Heatbath  Corporation.  Chicago.  IL'. 49  CFR  173  28(h).  173  28(m) 


6668-X DOT-E  6668 Union  Carbide  Corporation.  Linde  Division.  Tarry-   49  CFR  173  304(a), 2),  178  57 

town,  NY 
3672-X DOT-E  6672 Chandler  Evans,  Inc  ,  West  Ha'tford,  CT 49  CFR  173  302(a)(4).  175  3  . 


3824-P DOT-E  6824 GPS  Industries.  City  ol  Industry.  CA 49  CFR  173  217(a)  

3690-X DOT-E  6890 US    Department   of   Delense'MTMC,   Washing-   49  CFR  173  lOO(cc).  175  3 

ton.  DC 


7013-X DOT-E7013 ASM  Enterprises.  Incorporated.  Pine  Bluff.  AR         49  CFR  173  315(a)(1) 


To  authorize  shipment  ol  a  llamn.able  poisonous  gas  in 
DOT  Specification  3AA  cvlinders   (Modes  1.2) 

To  become  a  pa^  to  Exemption  3121    (Mode  1  ) 

To  authorize  use  of  DOT  Specification  packaging  not 
presently  presc'tbeo  lor  sh.pment  of  flamm.able  and 
nont'ammabie  liquefied  compressed  gases  (Modes  1. 
2.3) 

To  authorize  shipment  of  liquefied  hydrogen  in  a  non- 
DOT  specification  portable  tan>   (Mode  1  ) 

To  aulhonze  use  of  privately  owned  and  specially  de- 
signed ca'go  tanks  fo'  a  ciass  B  expiosve  and  oxi- 
dizer (Mode  1  ) 

To  ajthonze  the  shipment  o'  chlorotO'm5:es  m  a  poly- 
ethylene drum  as  additional  packaging  (Modes  1,  2, 
3) 

To  authorize  the  use  of  a  non-DOT  specification  cargo 
-  tank  for  the  transponation  o'  a  flammable  gas  (Mode 

1  ) 

To  authorize  use  of  non-DOT  hopper-type  tank  trucks 
and  c^-go  tank  trailers  for  shiomenl  of  an  oxidizing 
materia!  and  a  nonflammable  compressed  gas  (Mode 
1  ) 

To  authorize  shipment  of  ethylene  m  non-DOT  specifica- 
tion tank  cars  (Mode  2  ) 

To  authorize  shipment  of  a  flammable  liquefied  com- 
pressed gas  in  a  non-DOT  specilication  cargo  tank 
(Mode  1  I 

To  authorize  the  use  of  cargo  tanks,  meeting  the  re- 
q,jirements  o<  [X3T  Spec'ication  MC-312  with  certain 
exceptions,  in  support  of  oil  well  acidizing  and 
Indus  <  trial  cleaning  operations.  (Modes  1.3  ) 


To  authonze  shipment  of  liquefied  ethylene  in  non-DOT 

specilicat  on  cargo  tanks  (Mode  1  ) 
To  authorize  the  use  of  a  non-DOT  specification  cargo 

tank  for  the  transportation  of  certain  flammable  gases. 

(Mode  1  ) 
To  tjecome  a  party  to  Exemption  6197  (Mode  1.) 
To  authorize  the  transportation  of  oxidizers  in  containers 

not  presently  prescribed  in  the  Hazardous  Materials 

Regulations  (Mode  1  ) 
To   authorize   use   of   non-DOT   specification   portable 

tanks  for  certain  flammable  and  nonflammable  gases. 

(Mooes  1.  2.  3.) 
To  authonze  use  of  DOT  Specification  MC-303.  MC- 

304    MC-306.   MC-307.   MC-310,   or   MC-312   Steel 

cargo  tanks  lor  Class  B  poisonous  liquids   (Mode  1  ) 
To  authorize  the  shipment  of  speci'ied  pyrophoric  liquids 

and  solids,  water  reactive  solids  and  certain  other 

flammable  liquids  in  steel  portable  tanks  (Modes  1.3) 
To  authorize  the  shipment  ol  specified  pyrophoric  liquids 

and  solids,  water  reactive  solids  and  certain  other 

llammable  liquids  in  steel  portable  tanks  (Modes  1.3  1 
To  authorize  one  time  reuse  ol  the  involved  single-tnp 

containers  ol  certain  class  B  poisonous  solids  (Mode 

1  ) 
To   authorize   shipment   ol   liquid  oxygen  in   non-DOT 

specification  cylinders  (Modes  1.  2  ) 
To  authorize  use  of  non-DOT  cylinders  tor  shipment  of 

certain  non-liquefied  compressed  gases  (Modes  1,  2. 

4) 
To  become  a  party  to  Exemption  6824  (Modes  1,  2.  3  ) 
To  authorize  transport  of  an  explosive  severance  system 

consisting  of  linear  segments  which  may  contain  up  to 

79   grams  of   hexanitrostilbene   (class  C  explosive) 

(Modes  1.  2.  3.  4) 
To  authonze  the  use  ol  a  non-DOT  specification  cargo 

lank  for  a  flammable  compressed  gas  (Mode  1  ) 
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704, .X  DOT-E  7041 Ethyl  Corporation,  Baton  Rouge.  LA 49  CFR  173.134(a)(6) To  authorize  shipment  ol  pyrophoric  waste  materials  in 

non-DOT  specification  cargo  tank  ol  tfie  MC-331  type. 
(Mode  1.) 

7046-X  IX3T-E  7046 J.  T  Baker  Chemical  Company.  Phiiiipsburg.  NJ      49  CFR  173.269.  178.340-5(c) To  authorize  the  use  of  glass  lined  cargo  tanks  comply- 

ing with  [XIT  Specilication  MC-312  except  lor  Section 
178.340-6.  (Modes  1,  3.) 
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EE8512-N.. 
EE8527-N.. 


CCO';OQ_M 


DOT-E  8512 ICD  Group,  Incorporated,  New  York,  NY 49  CFR  173  163 To  authonze  tt>e  shipment  of  potassim  chlorate  in  poly- 
ethylene lined  bags.  (Mode  1  ) 

DOT-E  8527 United  Parcel  Service,  Greenwich,  CT 49  CFR  172  504(c) To  authorize  placardingol  rail  transport  vehicles  in  ttie 

same  manner  as  prescribed  lor  highway  transport  ve- 
hicles lor  shipment  of  vanous  hazardous  malenals 
(Mode  2.) 


r\r\T   c  QcnQ 


ACl       ncD 
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7041-X 

7046-X 

7052-P 

7085-X 

7096-X 

DTlJ   F  7fW1 

Flhv)  CoTDoratton  Baton  Rouae  LA 

49  CFR  173.134(a)(6) 

To  authonze  shipment  o(  pyrophoric  waste  matefials  in 
non-DOT  specification  cargo  tank  of  the  MC-331  type. 
(Mode  1.) 

To  authorize  the  use  of  glass  lined  cargo  tanks  comply- 
ing with  CXDT  Specification  MC-312  except  lor  Secton 
178.340-5.  (Modes  1.  3.) 

To  become  a  party  to  Exemption  7052.  (Mode  1,  2,  3, 
4.) 

To  authorize  packaging  not  presently  authorized  by  the 
Hazardous  Materials  Regulations  lor  class  C  explo- 
sives. (Modes  1,  2,  3.) 

To  authorize  shipment  of  a  nonflammable  liquefied  conv 
pressed  gas  (bromotnfluofomethane)  m  non-DOT 
specification  cylinders.  (Modes  1.  2.  3.) 

To  authorize  the  manulacture.  marking,  and  sale  of  non- 
DOT  specification  tank  car  tanks  lor  use  in  the  trans- 
portation of  a  nonflammable  compressed  gas.  (Modes 
1,2.3.) 

To  authonze  the  transportation  of  certain  explosives  that 
are  not  permitted  for  air  shipment  or  are  in  quanttties 
greater  than  prescribed.  (Mode  4  ) 

To  become  a  party  to  Exemption  7753.  (Modes  1,  2,  3.) 

To  authorize  the  use  of  fiberboard  box/polyethylene 
container  packagings  for  the  transportation  of  spent 
suHuncacid.  (Mode  1  ) 

To  authorize  the  shipment  of  insecticides  in  DOT  39 
Specification  cylinders  without  Bureau  of  Explosives 
approved  safety  device  (Modes  1,  2,  3,  4  ) 

To  authorize  the  transportation  of  lodme  pentafluoride  in 
cylinders  conforming  to  DOT  Specification  4BW  with 
certain  exceptions.  (Modes  1,  2.  3 ) 

To  become  a  party  to  Exemption  8012.  (Modes  1.  2.  3.) 

To  become  a  party  to  Exemption  8012.  (Modes  1,  2.  3.) 

To  authorize  shipment  of  monethylamine  in  inside  glass 
bottles/metal  can  packagings  overpacked  in  DOT 
Specification  12B  fiberboard  boxes.  (Modes  1.  2.  4.) 

To  authorize  the  shipment  of  a  flammable  solid  in  50- 
pound  capacity  DOT  Specification  44C  multi-wall 
paper  bags.  (Modes  1.  2,  3.) 

To  authorize  the  use  of  a  DOT  Specification  4L  cylinder 
for  the  transportation  of  certain  nonllammable  gases. 
(Mode  1.) 

To  authorize  the  use  of  non-DOT  specification  welded, 
stainless  steel  cylinder  for  the  transportation  of  a  non- 
flammable gas  mixture  (Modes  1,  2.  3.  4,  5.) 

To  become  a  party  to  Exemption  8153.  (Mode  1.) 

To  authonze  the  shipment  of  certain  identified  Class  A. 
B,  and  C  explosives  in  non-DOT  specification  contain- 
ers. (Mode  1.) 

To  become  a  party  to  Exemption  8380.  (Mode  1.) 

To  become  a  party  to  Exemption  8390.  (Mode  1.) 

DOT-E  7046 

nriT-P  TfViP 

J.  T  Baker  Chemical  Company,  Phtiiipsburg.  NJ 

Allen-Bradlev  Twinsbura  OH 

49  CFR  173  269,  178.340-5(c) 

49  CFR  172  101.  175  3 

DOT-E  7085 

DOT-E  7096 

CaWornia  Seal  Control  Corporation.  San  Padro, 

CA. 

Fike  Metal  Products  Corporation,  Blue  Spfings, 

MO. 

, Trinity  Induslnes,  Inc  ,  Dallas,  TX 

, Remmers-Tomkins  Fligtit  Service,   Inc  .   Burling- 
ton, lA. 

Hooker  Chemical  Company,  Houston.  TX 

RoGo  Chemical  Co  ,  Fresno,  CA 

49         CFR         172101,         173100, 
173.51(a)(7),  173.86. 

49  CFR  173  304(a)(1),  178.55 

49  CFR  173  314(c) 

7574-X 

7753-P 

7798-X 

DOT-E  7574 

DOT-E  7753 

DOT  E  7798 

49      CFR      172101.      172204(c)(3). 

173  27,     175  30(a)(1).     175.320(b), 

Part  107.  Appendix  B. 
49  CFR  173  190(b)(2) 

49  CFR  173.248 

49  CFR  172  101.  173  34(d).  175.3 

49  CFR  173  246 

7808-X 

DOT-E  7808 

.     Whitmire  Research  Laboratories,  Inc  ,  St    Louts, 

DOT-E  7823 

MO. 

8012-P 

DOT-E  8012       

....v....  Catu  Containers,  S  A    Geneva,  Switzerland     

49CFH  173  266 

49  CFR  173  266           

8012-P  

DOT-E  8012 

DOT  E  8053 

Lowaco.  S  A  ,  Geneva,  Switzeilarrd 

49  CFR  173, 148(a).  175.3 

8055-X  ,.     . 

...     DOT-E  8055 

Associated  Lead,  Inc  .  Philadelphia.  PA 

49  CFR  173,154 

49  CFR  173  304(a) 

DOT-E  8063 

DOT-F  8111 

, Union  Carb.de  Corporation,  Lmde  Division,  Tarty- 
town,  NY 

81 1 1-X 

49  CFR  173  304(a)     

8153-P 

..    DOT-E  8153 

49              CFR               173.119(a)(17). 

173  245(a)(30),           173.245(a)(31), 

178  342-5.  178-343-5 
49    CFR    173.101.    173.107,    17360. 

173  74,  173  78.  173  93. 

49          CFR          173.1200(a)(8)(ii)(A), 

173  1200la)(6)|ii)(E). 
49  CFR  173  272,  178.210,  178.24a 

8215-X   

8380-P 

DOT-E  8215 

DOT-E  8380 

0!in   Corporation.   Winchester-Western   Division. 

East  Alton.  IL. 

Fomo  Products  Inc  ,  Akron  OH   

8390-N  

DOT-E  8390 

New  Exemptions 

8431-N 

DOT  E  8431 

Dow  Chemical  Company   Midland  Ml       

49  CFR  173  294(a)(2),  179.202-16    .. 

49    CFR     173  302.    173  304.    175.3. 
178  47 

49  CFR  173  31(c)  Table  1  

To  authorize  shipment  of  monochloroacetic  acid  solu- 
tion, classed  as  a  corrosive  material  in  DOT  Specifica- 
tion 111A100W6  tank  cars  made  of  316L  stainless 
steel  with  bottom  outlets  and  washout  prohibited. 
(Mode  2 ) 

To  manulacture.  mark,  and  sell  non-DOT  specification 
cylinder  complying  with  DOT  Specification  4DS.  with 
certain  exemptions,  for  shipment  of  various  nonflam- 
mable compressed  gases.  (Modes  1.  2.  3,  4.  5.) 

To  authorize  DOT  Specilication  111A100W2  tank  cars 
(conveited  from  105A500W  or  112A400W  tank  cars) 
for  shipment  of  various  corrosive  and  oxidizing  materi- 
als to  be  retested  every  10  years.  (Mode  2.) 

To  authonze  the  manufacture,  marking,  and  sale  of  DOT 
Specification  34.  5  and  6  gallon  polyethylene  contain- 
ers for  shipment  of  certain  flammable,  poison  B.  and 
corrosive  liquids.  (Modes  1.  2,  3.) 

To  authonze  shipment  of  acetic  acid  (glacial)  monoeth- 
anolamnne  and  monethanolamine  solutions  classed  as 
corrosive  materials  in  a  4  compartmenied  tiottom  un- 
loading MC-306  cargo  tank  constructed  of  type  304 
stainless  steel  (Mode  1  ) 

To  manufacture,  mark  and  sell  a  non-DOT  specification 
cylinder  (calibration  device)  lor  shipment  ol  liquefied 
hydrogen  sulfide.  (Modes  1.  2.  3.  4.) 

To  authonze  shipment  of  solutions  containing  less  than 
5%  hydrocyanic  acid,  classed  as  poison  B  liquid,  in 
packages  prescnbed  in  Section  173.332.  (Modes  1.  2.) 

8439-N  

..  ..   DOT-E  8439 

B458-N 

DOT-E  8458 

DOT-E  8468 

DOT-E  8490 

.  ,    DOT-E  8492  .  .     . . 

, E.  1  du  Pont  de  Nemours  &  Co   Inc  ,  Wilrr.ington. 

DE 

Hedwm  Corporation.  Baltimore,  MD    

Houghton  Chemical  Corporalon  Al'ston,  MA 

8468-N 

8490-N 

B492-N 

49  CFR    173  119.   173  125,   173.272, 
173  288.  173  346. 

49  CFR  173.245(a)(31) 

49  CFR  173  304(a)(2).  175.3 

8496-N 

DOT-E  8496 

CA 
American  Cyanamid  Company.  Wayne.  NJ 

49  CFR  173  351   

\ 
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EE8512-N DOT-E  8512 ICD  Group,  Incorporated,  New  York,  NY 49  CFR  173  163 To  authonze  the  shipment  of  potassm  ctilorale  in  poly- 
ethylene lined  bags.  (Mode  1  ) 

EE8527-N DOT-E  8527 United  Parcel  Service,  Greenwich.  CT 49  CFR  172  504(c) To  authorize  placardingof  rail  transport  vehicles  in  ttie 

same  manner  as  prescribed  for  highway  transport  ve- 
hicles for  shipment  of  vanous  hazardous  matenals 
(Mode  2.) 

EE8529-N DOT-E  8529 Southern  Air  Transport.  Inc.,  Miami,  FL 49     CFR     172.101.     173. 55(c)(e)(1),  To  authorize  the  transportation  of  bombs  and  grenades 

f  75  30  tor  shipment  by  cargo-only  aircraft  (Mode  4.) 

EE8530-N DOT-E  8530 Global  International  Ainvays,  Kansas  City.  MO 49  CFR  107  102  column  6b,  175.30...  To  authonze  the  transport  of  rocket  ammunition  with  ex- 
plosive proiectile  and/or  smoke  projectile  for  shipment 
by  cargo-only  aircraft  (Mode  4  ) 


Application  No. 


Applicant 


Regulation(s)  aMected 


Nature  ol  exemption  thereof 


6530-X - Air  Products  and  Chemicals,  Inc., 

Allenlown,  PA. 


49  CFR  173  302(c).. 


To  authorize  shipment  of  hydrogen  and  mixtures  of  hydrogen  with  helium, 
argon  or  nitrogen  in  certain  cylinders  Wied  to  1 10°'o  of  its  marked  service 
pressure.  (Modes  1.  2) 


Denials 

6398-N— Request  by  W.  R  Grace  and  Company.  Lexington.  MA  to  authonze  the  use  of  a  valve,  incorporated  in  the  closure  ol  a  DOT  Specification  17E  drum,  to  relieve  a  vacuum  genefated 
within  the  drum  denied  November  13.  1980. 


Issued  in  Washington,  D.C.,  on  December  16,  1980. 
I.  R.  Grothe. 

Chief,  Exemptions  Branch,  Office  of  Hazardous  Materials  Regulation,  Materials  Transportation  Bureau. 

|FR  Doc.  80-39775  Filed  12-24-fl();  8  45  iim] 
BILLING  CODE  4910-60-M 


[Docket  No.  79-7W;  Notice  2] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Grant  of  Waiver 

The  Champlin  Petroleum  Company 
petitioned  the  Materials  Transportation 
Bureau  (MTB)  for  a  waiver  from 
compliance  with  the  cathodic  protection 
requirements  of  Subpart  I  of  49  CFR  Part 
192.  The  requested  waiver  would  apply 
to  Champlin  Petroleum  Company's 
Wilmington  Oil  Field  gas  gathering  lines 
within  the  city  limits  of  Los  Angeles  and 
Long  Beach,  California. 

The  petition  stated  that  the  gas 
gathering  lines  for  which  the  waiver  was 
requested  operate  at  a  vacuum  to 
remove  the  gas  from  the  crude  oil  at  the 
wellhead.  Also,  the  gas  gathering  lines 
are  continuously  monitored  for  air 
content  to  permit  early  detection  of  any 
leak  in  the  gas  gathering  pipelines,  and 
all  detected  leaks  are  promptly  repaired. 

In  response  to  this  petition,  MTI3 
issued  a  notice  of  a  petition  for  waiver 
inviting  interested  persons  to  comment 
(45  FR,  54930,  August  18,  1980).  In  this 
notice.  MTB  stated  that  it  was 
considering  granting  the  requested 
waiver  on  the  basis  that  the  cathodic 
protection  requirements  of  Subpart  I  of 
49  CFR  Part  192  are  not  necessarv  for 


public  safety  with  regard  to  a  gas 
gathering  system  operating  under 
negative  pressure. 

One  comment  was  received  in 
response  to  the  Notice.  This  comment 
supported  the  granting  of  the  waiver 
because  gas  gathering  lines  operating  at 
a  negative  pressure  and  continuously 
monitored  for  air  would  be  quickly  shut 
down  in  the  event  of  a  leak  and  would 
pose  no  hazard  to  the  public. 
Furthermore,  a  gas  pipeline  operating  at 
a  negative  pressure  would,  in  case  of  a 
leak,  ingest  air  into  the  system  rather 
than  allow  gas  to  escape,  and  that  a 
pipeline  operating  at  a  negative  pressure 
cannot  rupture  from  overpressure, 
posing  a  minimum  hazarcj  to  the  public. 

In  consideration  of  the  foregoing, 
MTB,  by  this  order,  finds  that 
compliance  with  Subpart  I,  49  CFR  Part 
192,  is  unnecessary  under  the 
circumstances  set  forth  in  the  petition 
and  that  the  requested  waiver  would  not 
be  inconsistent  with  pipeline  safety. 
Accordingly,  effective  immediately, 
Champlin  Petroleum  Company  is 
granted  a  waiver  from  compliance  with 
Subpart  I,  49  CFR  Part  192,  for  its  gas 
gathering  lines  which  are  operated  at  a 
negative  pressure  in  the  Wilmington  Oil 
Field  within  the  city  limits  of  Los 


Angeles  and  Long  Beach.  California, 
provided  the  methods  of  monitoring  and 
maintenance,  as  further  described  in  the 
petition,  are  followed. 

{49  U.S.C.  1671;  49  CFR  Part  1.53;  Appendix  A 
of  Part  1  and  Appendix  A  of  Part  106) 

Issued  in  Washington,  D.C.,  on  December 
18, 1980. 
Melvin  A.  )udah. 

Acting  Associate  Director  for  Pipeline  Safety- 
Regulation,  Materials  Transportation  Bureau. 

|FR  Due    B0-}0140  Filed  12-24-80.  8.45  dm] 
BILLING  CODE  4910-60-M 

[Docket  No.  80-6W;  Notice  2] 

Transportation  of  Natural  Gas  and 
Other  Gas  by  Pipeline;  Grant  of  Waiver 

The  Columbia  Gas  Transmission 
Corporation  petitioned  the  Materials 
Transportation  Bureau  (MTB)  for  a 
waiver  from  compliance  with  the 
applicable  requirements  of  §  192.327(e) 
of  the  Federal  gas  pipeline  safety 
standards  (49  CFR  Part  192)  for  their 
transmission  line,  MA,  at  its  crossing  of 
the  Susquehanna  River,  two  miles  above 
the  Conowingo  Dam  in  Harford  and 
Cecil  counties.  Maryland. 

The  petitioner  is  replacing  five  10-inch 
pipelines  crossing  the  Susquehanna 
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River  with  one  20-inch  pipeline.  The 
existing  pipelines  were  laid  on  the  river 
bottom  without  cover.  The  petitioner 
requested  that  a  waiver  be  granted  to 
permit  the  replacement  line  to  be  laid  in 
the  same  manner  as  the  existing  line. 
In  response  to  this  petition,  MTB 


Group  is  to  advise  the  Administrator 
and  the  Chief  Medical  Director  relative 
to  the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertinent  to 
the  Veterans  Administration's 
Dc'p,i!  tnient  of  Medicine  and  Surgery. 
The  sessions  will  convene  at  8:30  a.m. 
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River  with  one  20-inch  pipeline.  The 
existing  pipeUne.s  were  laid  on  the  river 
bottom  without  cover.  The  petitioner 
requested  that  a  waiver  be  granted  to 
permit  the  replacement  line  to  be  laid  in 
the  same  manner  as  the  existing  line. 

In  response  to  this  petition,  MTB 
issued  a  notice  of  a  petition  for  vvai\er, 
inviting  interested  persons  to  conmTont 
(45  FR  54930,  August  18,  1980],  In  this 
notice.  MTB  stated  that  it  was 
considering  granting  the  requested 
waiver  on  the  basis  that  the  cover 
reuired  by  §  192.327(e)  is  in  this  instance 
not  necessary  for  public  safety. 

Four  comments  were  received  in 
response  to  the  invitation  to  comment. 
All  four  of  the  comments  supported  the 
granting  of  the  waiver.  The  comnv^nters 
stated  that,  under  the  conditions 
proposed  by  the  petitioner,  there  would 
not  be  any  reduction  in  public  safety; 
also,  a  waiver  would  result  in  less 
impact  on  the  environment,  would  have 
a  significant  impact  in  reducing  the  cost, 
and  would  be  in  keeping  with  the 
Presidential  guidelines  to  reduce 
unnecessary  costs  to  the  public. 

In  consideration  of  the  foregoing. 
MTB,  by  this  order,  finds  that 
compliance  with  §  192.327(e)  is 
unnecessary  for  the  reasons  set  forth  in 
Notice  1,  and  that  the  requested  waiver 
would  not  be  inconsistent  with  pipeline 
safety.  Accordingly,  effective 
immediately,  Columbia  Gas 
Transmission  Corporation  is  granted  a 
waiver  from  compliance  with 
§  192.327(e)  regarding  the  crossing  of 
their  transmission  line.  MA,  of  the 
Susquehanna  River:  provided  the 
methods  of  installation  and  inspection, 
as  further  described  in  the  petition,  are 
followed. 

(49  use  1672:  49  CFR  Parts  1.53.  .XppiMidix  A 
of  Part  1,  and  Appendix  A  of  Part  106) 

Issued  in  Washington.  D.C.,  on  December 
19.  1980. 

Melvin  A.  fudah, 

Acting  Associate  Director  for  Pipeline  Safely 
ftcgulution,  Materials  Transportation  Bureau. 

II'R  Doc   80-lOUl  Filed  12-:4-8CI:  0  4:i  ,iir.| 
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Group  is  to  advise  the  Administrator 
and  the  Chief  Medical  Director  relative 
to  the  care  and  treatment  of  disabled 
\e*i;rans,  and  other  matters  pertinent  to 
the  Veterans  .Administration's 
Departnient  of  Medicine  and  Surgery. 

The  sessions  will  convene  at  8:30  a.m. 
both  ways.  These  sessions  will  be  open 
to  tlie  public  up  to  the  seating  capacity 
of  the  room.  Because  this  capacity  is 
limi'f'd,  it  will  be  necessary  for  those 
wishing  to  attend  to  contact  Mrs. 
Barbara  Pryor,  Executive  Secretary, 
Special  Medical  Advisory  Group, 
Veterans  Administration  Central  Office 
(phone  (202)  389-2298)  prior  to  January 
2.  1981. 

D.itod:  Dpceniber  18.  1900. 

B\'  direction  of  thf,'  ,'\dniir>istr:ilor. 

Rufus  H.  Wilson, 

Deputy  Adu!  in  is  trot  or. 

|FK  Dik:   Hl)-10JnH  [-'■led  IJ-Z4-W)   B  45  .,  ■)[ 
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Securities  and  Exchange  Commission .  1 

1 

SECURITIES  AND  EXCHANGE  COMMISSION. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  45  FR  81922, 

December  12, 1980. 

STATUS:  Closed  meeting. 

PLACE:  Room  825,  500  North  Capitol 

Street,  Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday, 

December  9, 1980. 

CHANGES  IN  THE  MEETING:  Additional 

item.  The  following  item  was  considered 

at  a  closed  meeting  on  Friday,  December 

19. 1980  at  10:30  a.m.: 

Institution  and  settlement  of  an  injunctive 
action. 

Chairman  Williams  and 
Commissioners  Evans  and  Friedman 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Nancy 
Wojtas  at  (202)  272-2178. 

December  23, 1980. 

tS-2155-80  Filed  12-23-80,  ;i:41  pm| 
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VETERANS  ADMINISTRATION 

Special  Medical  Advisory  Group; 
Meeting 

The  Veterans  Administration  gi\  es 
notice  under  38  U.S.C.  4112.  that  a 
meeting  of  the  Special  Medical  Advisory 
Group  will  be  held  in  the 
Administrator's  Conference  Room  at  the 
Veterans  Administration  Central  Office. 
810  Vermont  Avenue,  NW,  Washington, 
DC,  on  January  14  and  15, 1981.  The 
purpose  of  the  Special  Medical  Advisory 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  11,21  and  45 
[Docket  Nos.  14779  and  14324:  Amdt.  Nos. 


,3.  Section  45.11.  In  §  45.11(a)  the 
reference  to  §  43.13  was  a  typographical 
error.  The  reference  to  §  43.13  should  be 
§  45.13. 

Since  these  amendments  are  clarifying 
and  editorial  in  nature  and  im.plement 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  11,21  and  45 

[Docket  Nos.  14779  and  14324;  Amdt.  Nos. 
11-20A;  21-51A;  and  45-12A] 

Airworthiness  Review  Program;  Amdt. 
No.  8A:  Aircraft,  Engine,  and  Propeller 
Airworthiness,  and  Procedural 
Amendments;  Correction 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  These  arnendnienfs  correct 
certain  minor  omissions  and 
typographical  errors  noted  in 
Airworthiness  Review  Program  \o.  8A 
Amendment  Nos.  11-20,  21-51,  and  45- 
12.  These  amendmen's  arc  n-:;cessary  to 
express  correctly  the  FAA's  intended 
statement  of  the  rules,  and  to  publish  the 
correct  effective  date  for  new  §  21.50[b). 

EFFECTIVE  DATE:  December  29,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  J,  Walker.  Regulatory  Rexievv 
Branch,  AVS-22,  Safety  Regulations 
Staff,  Associate  Administr-itor  for 
Aviation  Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  S\V.,  Washington.  D.C.  20591. 
Telephone:  (202)  755-3714. 
SUPPLEMENTARY  INFORMATION:  On 
September  11, 1930.  Amendm.ent  Nos. 
11-20  (45  FR  60170).  21-51  (45  FR  601701. 
and  4,5-12  (45  FR  6018^,1  were  published 
in  the  Federal  Register.  A  review  o*^ 
those  amendm.enis  shows  thai  there 
were  minor  typograpnii.il  errors  and 
omissions,  and  thai  immedia'e 
amendments  aie  needed  to  correct  the 
amendsTients.  The  reasons  for  each  of 
the  amendnif  nts  i;re  exp'iiinod  beio'A: 

1.  Section  11  49.  ThvTr  weic  two 
omissions  and  o":e  typoii-aphica!  err^^- 
in  this  sorticn   Section  ■"!1.4sibj(4;  ' 
should  be  ■11.49(bj(3j".  and  th,-.:  wor.da 


is  delejja^i^d  '  shouk 
the  word  "chanter" 


h(r  in.,;  lied  aft.=?r 
§  11.4:j'bj[3;  to  be 
inte:T.any  consi.-'.-nt  ui'.h  §  n.49ib)  The 
pe'iod  af  the  end  cf  §  n,49,b]:2|  \s 


;iceo 


a  s-'m; 


o'on  and  th"  woid 


2.  Seel  ion  1:1.50  In  !;  21.50(b)  >n.;  date 
"October  14.  1981"  was  ;:  t\  pogiaphical 
error.  Consistent  V/ith  Not  ice  75-31  14;] 
FR  29412)  the  ;'afe  should  have  been 
October  14. 1980  (the  effective  date  of 
amendment  21-51).  In  ordsr  to  give  thr 
notice  retjuirrid  by  the  .A.dminist\iti\  e 
I'rc.codure  .Act.  the  date  has  b^^en 
.smended  i^.  'January  28,  1981."  (30  days 
after  effeotive  date  of  this  amend.ment.) 


3.  Section  45.11.  In  §  45.11(a)  the 
reference  to  §  43.13  was  a  typographical 
error.  The  reference  to  §  43.13  should  be 
§  45.13. 

Since  these  amendments  are  clarifying 
and  editorial  in  nature  and  implement 
changes  required  to  carry  out  the  intent 
of  amendments  to  Parts  11.  21,  and  45. 
and  impose  no  additional  burden  on  any 
person.  I  find  that  notice  and  public 
procedure  are  unnecessary  and  that 
good  cause  exists  for  making  them 
effective  in  less  than  30  days. 

The  Amendments 

Accordingly,  Parts  11,  21,  and  45  of  the 
Federal  Aviation  Regulations  are 
amended,  effective  December  29,  1980. 
as  follows: 

PART  11— GENERAL  RULE-MAKING 
PROCEDURES 

§11.49    [Amended] 

1.  By  deleting  the  period  at  the  end  of 
§  11.49(b)(2)  and  inserting  ";  and"  in 
place  thereof.  By  redesignating 
§  11.49(b)(4)  as  §  11.49(b)(3)  and 
inserting  the  words  "is  delegated"  afti-r 
the  word  "chapter"  in  §  11  49(bl(3). 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

§21.50    [Amended] 

2-  By  deleting  the  date  "October  14, 
1981"  m  §  21.50(bj  and  inserting  the  date 
"January  28.  1981"  in  place  thereof. 

PART  45— IDENTIFICATION  AND 
REGISTRATION  MARKING 

§45.11     [Amended! 

3.  By  deleting  the  reference  "§  43.13" 
in  §  45.11(a)  and  inserting  '§  45.1.-.."  in 
place  thereof. 

jSer.  3"  J(,?t.  &'■':    Gi)3.  iinj  504.  I-'ede'^-U 
Aviaticn  ,\ct  of  1958  [49  ilS  C    i/,54;  <.r-   MjI. 
1423  and  1424:  sec.  &/:.].  Ucjja.ir.ii'n;  of 
Tra:r;port.;!ior.  .-Xrt  (49  L'  S.C  1055ir,])l 

Note. — The  FA.^  H.is  dci."iri;r.ciJ  ihd.  t',  s 
caci;  :^'^t  in\i<i\  js  ri  ri'j>u!.i'"ii:  v\!i;,-h  i^  -^ol 
significanl  uniier  RxPLUti-.e  0:~;it  ;  12044   dS 
impleirentL-d  fiy  DOT  R;;;_..l,i':)'-.  I-oii-  le;-  ar.'' 
ProctdurL'S  [44  FR  11034.  Febiii.;-v  26.  lS""9i, 
Since  this  regulator),  action  irnoKes 
amcntln'.ents  th-iit  art  coirtctive  iind  edit'.;)  i,.-' 
i;;  CiiUire.  and  does  not  niodifv  the  siihst.trsce 
jf  the  ri'^u'ation  f:on!c,^;plH!Ld  under-ihe  I'lnti! 
(die.  the  anticipated  impaci  is  so  :ni.Tin,.i!  Ihal 
it  does  "ot  vv.i.Tap'  pM'p  i.-i'ii.T.  if;; 
r(,'!3'.i'.;tc.-r;,  t-\  ;i'u  '■inr.. 

Issii-d  in  W..shi:-;:or,  D.C.   i.  -  0-.    '  ^l..-, 

19. 1-iao, 

Lan;;korr)e  Bo; id. 

.Arl:r!n!strr:tar. 

il-'K  n.-.    ,M-^o:  ,1  !-  '.  li  ::    .:4.::0.  8:4.t  .ini| 

BIILING  CODE  4S-0-13  1^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  23,  25,  and  135 

mnriei'*  Kn    ISSOO-  Notice  78-17EI 


the  issuance  of  SFAR  41,  "Airworthiness 
Standards:  Reciprocating  and 
Tiirbopropeller  Powered  .Multiengine 
Airplanes,"  on  September  7, 1979  (44  FR 
53723;  September  17,  1979).  SFAR  41 
prescribes  require.menis  for  an  increase 


alternative.  Equally  significant,  the  FAA 
was  cognizant  that  unless  specifically 
tailored  regulations  resulted  in  an 
economically  feasible  aircraft,  the  entire 
effort  would  be  for  naught.  Thus,  Notice 
78-17B  requested  that  each  FAA 
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Part  iir 


Department  of 
Transportation 

Federal  Aviation  Administration 

Light  Transport  Airplane  Airworthiness 
Review  Program 
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the  public  by  making  some  related 
changes  to  Part  25. 

To  illustrate  the  efficiency  of 
amending  Part  25  rather  than  to 
establish  a  new  Part  24,  let  us  focus  on 
the  fact  that  a  baseline  airplane 


and  methods  of  compliance  would  not 
degrade  the  level  of  safety  envisaged  by 
Part  25,  but  would  recognize  other 
avenues  of  compliance  for  less  complex, 
smaller  transport  category  airplanes.  A 
less  complex  small  turbopropeller 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  23,  25,  and  135 
[Docket  No.  18600;  Notice  78-17Ei 

Light  Transport  Airplane 
Airworthiness  Review  Program 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  announcing  termination 
of  review. 

SUMMARY:  This  notice  announces 
termination  of  the  Light  Transport 
Airplane  Airworthiness  Review  Program 
which  was  initiated  to  develop  new 
airworthiness  standards  for  multiengine 
airplanes  having  a  maxinmm  seating 
configuration,  excluding  any  pilot  seat, 
of  60  seats  and  a  maximum  takeoff 
weight  of  50,000  pounds.  Based  on  the 
information  currently  available  to  the 
FAA,  the  benefits  expected  to  result 
from  a  new  light  transport  airplane 
airworthiness  regulation  would  not  be 
realized.  The  technical  information 
developed  thus  far  during  this  effort  can 
best  be  considered  as  a  basis  for 
improving  Parts  23  and  25. 
FOR  FURTHER  INFORMATION  CONTACT: 
Everett  W.  Pittman,  Regulatory  Review 
Branch  {AVS-22),  Safety  Regulations 
Staff,  Associate  Administrator  for 
Aviation  Standards,  Federal  Aviation 
Admistration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591: 
Telephone:  (202}  755-8714. 
SUPPLEMENTARY  INFORMATION." 

BackgTound 

Current  airworthiness  standards  exist 
for  two  basic  designations  of  airplanes: 
Part  23  for  airplanes  12,500  pounds  or 
under  having  nine  or  less  passenger 
seats,  and  Part  25  for  transport  category 
airplanes.  Commuter  airlin.?  and  air  taxi 
operations  in  the  United  States  have 
grown  substantially  in  recent  years, 
establishing  a  need  for  new  airplanes  in 
the  10-  to  60-seat  transport  category. 

Three  Phase  Program 

Recognizing  the  need  for  improved 
standards  for  airplanes  intended  for 
these  operations,  the  Administrator 
initiated  a  three-phase  program.  The 
first  phase  was  the  issuance  of  revised 
Part  135,  "Air  Taxi  Operators  and 
Commercial  Operators,"  on  September 
26, 1978  (43  FR  46742;  October  10, 1978). 
This  action  aligned  the  rules  for  these 
operations  more  closely  with  those  of 
Part  121,  "Certification  and  Operations: 
Domestic,  Flag,  and  Supplemental  Air 
Carriers  and  Commercial  Operators  of 
Large  Aircraft."  The  second  phase  was 


the  issuance  of  SFAR  41,  "Airworthiness 
Standards:  Reciprocating  and 
Turbopropeller  Powered  Multiengine 
Airplanes,"  on  September  7, 1979  (44  FR 
53723;  September  17,  1979).  SFAR  41 
prescribes  requirements  for  an  increase 
in  approved  takeoff  weights  for  small 
airplanes.  The  third  phase  was  the  Light 
Transport  Airplane  Airworthiness 
Review.  This  Review  contcm.plated  the 
development  of  a  new  Part  24  of  the 
Federal  Aviation  Regulations.  The 
proposed  part  would  provide  a  separate 
set  of  airworthiness  standards  for 
multiengine  airplanes  that  would  have  a 
suggested  maximum  passenger  seating 
configuration,  excluding  any  pilot  seal, 
of  about  30  seats  and  a  maximum  gross 
weight  of  about  35,000  pounds.  (These 
figures  were  later  revised  to  60  seats 
and  50,000  pounds.) 

Generally,  Part  24  was  designed  to 
tailor  a  set  of  regulations  to  this 
emerging  class  of  airplane.  Thus,  it  was 
the  FAA's  intent  to  craft  a  less  complex 
set  of  design  standards  to  provide  a 
level  of  safety  essentially  equivalent  to 
current  design  standards  at  a  lower 
design  and  production  cost.  Everyone 
involved  anticipated  that  the  Part  24 
regulations  would  help  stimulate 
production  of  airplanes  specifically 
aimed  at  providing  the  public  the  most 
suitable  commuter  airplane. 

Notice  of  Review  Program 

On  December  21, 1978,  the  FAA 
issued  Notice  78-17  (43  FR  60846; 
December  28, 1978)  announcing  the  Light 
Transport  Airplane  Airworthiness 
Review  Program.  The  proposed  Part  24 
airworthiness  standards  wese  not 
necessarily  meant  to  be  made  up  of 
existing  Part  23  or  Part  25  rules. 
However,  those  rules  plus  appropriate 
portions  of  Appendix  A  to  Part  135  were 
to  serve  as  the  foundation  for  the 
proposed  Part  24  requirements,  with 
appropriate  modifications  as  suggested 
by  interested  persons.  On  January  30, 
1979,  the  FAA  issued  Notice  ■78-17A  (44 
FR  7057;  February  5, 1979)  announcing 
the  date  for  a  Discussion  Forum  on  the 
FAA  proposals  and  presenting  a  Forum 
schedule.  On  March  12,  1979,  the  FAA 
issued  Notice  78-17B  (44  FR  16856; 
March  19,  1979)  inviting  interested 
persons  to  submit  comments  and 
propo.sals  for  consideration  at  a  Rev^8W 
Conf(;rence  to  be  held  in  September 
1979. 

Economic  Analysis  . 

The  President's  policy  on  improyirtg 
government  regulations,  as  prpfiaed  in 
Executive  Order  12044,  reqirtfes 
agencies  to  consider  alterhative  ways  to 
deal  with  a  problem  atfd  an  analysis  of 
the  economic  consetjtiences  of  each 


; 


alternative.  Equally  significant,  the  FAA 
was  cognizant  that  unless  specifically 
tailored  regulations  resulted  in  an 
economically  feasible  aircraft,  the  entire 
effort  would  be  for  naught.  Thus,  Notice 
78-17B  requested  that  each  FAA 
proposal  and  each  proposal  submitted 
by  Interested  persons  be  assessed  by 
the  public  for  its  economic  impact.  This 
assessment  was  to  include  a  comparison 
of  the  costs  associated  with  Part  23  as 
modified  by  Appendix  A  to  Part  135,  and 
Part  25.  The  FAA  requested  that  these 
costs  be  identified  by  such  categories  as 
design,  testing,  production,  operating, 
etc.  Where  appropriate,  the  costs  were 
to  be  further  identified  as  initial  (one- 
time), recurring,  and  revenue  gain  or 
loss. 

Very  little  useful  economic  data  was 
presented  in  response  to  this  request 
and  what  was  presented  was  of  limited 
value  because  it  only  compared  selected 
sections  of  Part  23  with  Part  24  or  Part 
24  with  Part  25.  To  assist  the  FAA  in 
preparing  a  meaningful  economic 
analysis  on  the  data  submitted,  an 
analysis  was  conducted  involving  a 
knowledgeable  panel  from  outside  the 
agency.  Major  domestic  and  Canadian 
manufacturers  of  aircraft  were 
contacted  to  obtain  information  on  the 
cost  impacts  of  proposed  Part  24. 

Again,  the  information  available  from 
industry  was  not  sufficient  to  prepare 
cost  estimates,-Therefore,  a  panel 
knowledgeable  in  aircraft  design  and 
manufacture  was  assembled  to  provide 
engineering  estimates  of  the  likely  cost 
impacts  of  proposed  Part  24.  The  panel 
developed  a  general  specification  for  a 
30-seat  airplane  which  could  be  certified 
to  either  Part  24  or  Part  25.  An  estimate 
of  the  cost  to  certify  the  same  base 
airplane  to  Part  23  as  modified  by 
Appendix  A  to  Part  135  was  also 
prepared  to  establish  a  cost  for  such  an 
airplane  if  it  could  be  so  certificated. 

Results  to  Date  of  the  Part  24  Analysis 

The  Light  Transport  Airplane 
Airworthiness  Review  has  benefitted 
from  the  participation  of  the  most  highly 
qualified  technical  expertise  from  the 
aviation  industry,  from  foreign  civil 
aviation  authorities  and  from  within  the 
FAA.  The  resulting  data  represents  the 
most  indepth  and  productive  review  of 
the  United  States  fixed-wing 
airworthiness  standards  ever 
accomplished. 

The  FAA  has  given  considerable 
thought  to  all  of  the  arguments 
advanced  thus  far  regarding  Part  24. 
Overall,  the  FAA  has  concluded  the  I 
many  of  the  same  basic  results  that 
would  have  been  achieved  through  a 
Part  24  can  be  realized  at  a  lower  cost  to 
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the  public  by  making  some  related 
changes  to  Part  25. 

To  illustrate  the  efficiency  of 
amending  Part  25  rather  than  to 
establish  a  new  Part  24,  let  us  focus  on 
the  fact  that  a  baseline  airplane 
specification  was  developed  for 
comparison  purposes  which  could  be 
certificated  to  Part  23  plus  Appendix  A 
to  Part  135,  to  Part  24,  and  to  Part  25.  It 
was  a  twin-engine  turbopropeller 
airplane  with  30  seals,  a  design  cruise 
speed  of  300  MPH,  and  a  gross  takeoff 
weight  of  27.000  pounds.  The  basehne 
airplane  certificated  to  Part  23  plus 
Appendix  A  to  Part  135  was  estimated 
to  cost  82.500,000  for  a  prodjction  run  of 
200  airplanes.  The  same  airplane 
certificated  to  Part  24  was  estimated  to 
cost  $2,673,357,  and  to  Part  25  was     / 
$2,810,740.  Thus  the  cost  differentia!  in 
airplane  unit  cost  for  a  production  run  of 
200  airplanes  for  Part  23  versus  Part  25 
is  only  a  little  over  12  percent.  Likewise, 
the  cost  saving  for  a  Part  24  airplane 
compared  to  Part  25  is  only  5  percent.  In 
short,  the  economic-benefits  expected  to 
result  from  a  new  light  transport 
airplane  airworthiness  regulation 
apparently  would  not  be  realized. 
Consequently,  the  technical  information 
developed  during  the  course  of  the  Part 
24  study  effort  can  best  be  considered  as 
a  basis  for  improving  Parts  23  and  25. 

A  copy  of  the  complete  economic 
analysis  and  the  latest  technical  draft  of 
Part  24  used  to  estimate  the  cost  of 
certificating  an  airplane  under  this 
proposed  part  are  contained  in  Docket 
No.  18600  and  can  be  reviewed  in  Room 
916,  800  Independence  Avenue.  S.W., 
Washington,  D.C.  between  8:30  am,  and 
5:00  p.m. 

Alternative  Action 

The  content  of  the  tecknicai  draft  of 
Part  24  which  existed  at  the  time  of  thi.s 
decision  will  be  published  and  will  be 
made  available  to  interested  persons 
upon  request.  Additionally,  the  FAA  will 
propose  separate  rulemaking  action 
which  would  revise  Part  25,  taking 
advantage  of  the  technical  knowledge 
gained  in  the  Light  Transport  Airplane 
Airworthiness  Review  Program.  For 
example,  several  of  the  landing  gear 
design  and  test  requirements  in  Part  25 
could  be  relaxed  for  airplant  s  of  less 
than  35,000  pounds  with  less  complex 
gear  designs.  Likewise,  the  aisle  width 
requirements  in  Part  25  which  are 
appropriate  to  wide-body  airphines 
could  be  relaxed  for  the  smaller 
airplanes  of  less  than  30  passengers. 
Thus,  proposed  changes  would  provide 
varying  requirements  and  methods  of 
compliance  based  on  size,  coir.plt.xi'y. 
and  sophistication  of  the  proposed 
airplane.  These  varying  requirements 


and  methods  of  compliance  would  not 
degrade  the  level  of  safety  envisaged  by 
Part  25,  but  would  recognize  other 
avenues  of  compliance  for  less  complex, 
smaller  transport  category  airplanes.  A 
less  complex  small  turbopropeller 
powered  transport  with  dual  wheel 
landing  gear,  for  instance,  could  achieve 
the  desired  level  of  safely  with  different 
specific  requirements  than  is  necessary 
for  a  typical  wide-body  transport.  Such 
an  amendment  to  Part  25  could  also 
more  appropriately  cover  the  more 
complex  multiengine  general  aviation 
airplanes  currently  certificated  under 
Part  23.  This  would  permit  the  FAA  lo 
also  consider  revising  the  applicability 
requirements  of  Part  23.  seeking  more 
rational  criteria  for  certification  of  less 
complex,  smaller  general  aviation 
airplanes. 

Termination 

In  accordance  with  the  reasons 
discussed  in  this  notice,  the  Light 
Transport  Airplane  Airworthiness 
Review  Program  is  hereby  terminated. 

(Sees.  313(a).  601  and  603.  Federal  .'\viafion 
Act  of  1958  (49  U.S.C.  1354(a),  U21.  and  1423). 
Soc.  6(c:).  Department  of  Transpoitalion  Acl 
(49  U.S.C,  16555(c))) 

Issued  in  Washington.  D  C.  on  Decetibi-r 
19. 1980. 

Langhorne  Bond, 
Adwinistrntor. 

|FR  Dot.  BO-401KJ  y,U-d  l.'-:4-M).  (■  4",  fc-,!  ^s..-— 
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as  close  to  mid-town  Manhattan  as  is 
LaGuardia  Airport.  Additionally,  since 
Flushing  Airport  is  not  included  within 
the  New  York  TCA  airspace,  general 
aviation  pilots  are  able  to  operate  to  or 
from  Flushing  without  entering  the  TCA. 
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determine  whether  to  finalize  this 
interim  amendment  or  to  expand  the 
TCA  to  include  Flushing  Airport. 

(3)  Allow  the  present  situation  to 
continue  until  a  final  decision  is  made 
on  whether  or  not  to  include  Flushing 


certain  level  of  pilot  experience  and 
skill.  To  satisfy  these  conditions,  the 
rule,  under  §  93.183,  requires  that  pilots 
flying  to  and  from  Flushing  Airport, 
within  the  designated  aiea,  must  have  at 
least  a  private  pilot  certificate,  and  the 


aircraft  inbound  to  Flushing  to  obtain 
authorization  from  LaGuardia  Tower 
before  entering  the  affected  airspaces; 
Flushing  departures  must  obtain 
ou'.horization  prior  to  takeoff. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 
[Docket  No.  21215;  Amdt  No.  93-401 

Special  Air  Traffic  Rules  and  Airport 
Traffic  Patterna;  Flushing  (N.Y.) 
Interim,  Special  Airport  Traffic  Rules 

agency:  Federal  Aviation  \ 

Administration  (FAA).  DOT. 

ACTION:  Interim  rule;  request  for 
comments. 


summary:  This  amendment  prescribes 
interim,  special  air  traffic  rules  for 
persons  operating  aircraft  under  Visual 
Flight  Rules  (VFR)  to  or  from  Flushing 
Airport,  N.Y.,  in  a  designated  airspace 
area  immediately  east  of  LaGuardia 
Airport  and  beneath  the  floor  of  the 
New  York  Terminal  Control  Area 
(TCA).  The  rule  establishes 
requirements  for  communication  and 
navigational  equipment,  prohibits 
student-pilot  and  training  operations  in 
the  affected  area,  and  provides 
improved  separation  between 
LaGuardia  and  Flushing  Airport 
operations.  This  amendment  is  issued 
without  prior  notice  and  public 
procedure  to  immediately  rectify  an  air 
traffic  situation  which  presents  an 
unacceptable  risk  of  a  mid-air  collision 
between  uncontrolled  and  controlled 
aircraft  operating  at  LaGuardia  and 
Flushing  Airports.  The  objective  of  this 
amendment  is  ta  increase  the  level  of 
control  over  VFR  traffic  in  the  Flushing 
area  while  accommodating  the 
legitimate  concerns  of  the  airspace 
users,  and  to  provide  the  highest  degree 
of  safety  for  passengers  in  public 
transportation. 

EFFECTIVE  DATE:  January  8, 1981. 

ADDRESSES:  Send  comments  on  the 
amendment  in  duplicate  to:  Rules 
Docket  (AGC-204),  Room  916,  Office  of 
the  Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  D.C.  20591. 
The  official  docket  may  be  examined 
in  the  Rules  Docket  on  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION,  CONTACr 

Harold  W.  Becker,  Acting  Chief,  Air 
Traffic  Rules  Branch.  AAT-220  Fedeial 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
426-3656:  or  Alfred  J.  Reale,  Airspace 
Section  Chief,  Airspace  and  Procedures 
Branch,  AEA-530,  Federal  Aviation 
Administration,  Federal  Building,  John  F. 
Kennedy  Airport,  Jamaica,  N.Y.  11430; 
telephone  (212)  995-3390. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the 
Amendment 

Although  this  action  is  in  the  form  of 
an  amendment  which  involves  flight 
procedures  and  requirements  affecting 
immediate  flight  safety  and,  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
amendment.  Interested  persons  are 
invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
indicated  above.  All  communications 
received  on  ur^^efore  March  8, 1981,  will 
be  considered.  When  the  comment 
period  ends,  the  FAA  will  use  the 
comments  submitted,  together  with 
other  available  information,  to  review 
the  amendment.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  amendment 
that  suggest  a  need  to  modify  the 
amendment.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
com.T.ents  in  response  to  this 
amendment  shall  submit  with  these 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  21215."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Additional  rulemaking  action  is  being 
prepared  which  would  include  the 
Flushing  Airport  within  the  boundary  of 
the  New  York  TCA.  The  proposed 
change  to  the  New  York  TCA  will  be 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM). 
The  fir.al  determination  to  include 
Flushing  Airport  within  the  TCA  will  be 
made  after  a  thorough  analysis  of  the 
comments  to  this  amendment,  comments 
to  the  NPRM.  and  the  effectiveness  of 
this  special  air  traffic  rule  during  the 
inierirn. 

Background 

Flushing  Airport  is  a  general  aviation 
airport  with  one  active  runway.  An  FAA 
survey  of  operations  at  Flushing 
indicated  an  annual  activity  level  of 
approximately  20,000  operations.  All 
landings  at  Flushing  are  conducted 
under  VFR,  although  there  are  a  limited 
number  of  Instrument  Flight  Rules  (IFR) 
departures  coordinated  through 
LaGuardia  Departure  Control. 

Flushing  Airport  is  currently  the  only 
general  av  iation  airport  in  the  five 
boroughs  of  New  York  City.  The  primary 
advantage  to  users  of  the  airport  is  the 
ability  to  operate  genera!  aviation 
aircraft  into  a  location  which  is  nearly 


as  close  to  mid-town  Manhattan  as  is 
LaGuardia  Airport.  Additionally,  since 
Flushing  Airport  is  not  included  within 
the  New  York  TCA  airspace,  general 
aviation  pilots  are  able  to  operate  to  or 
from  Flushing  without  entering  the  TCA. 

The  proximity  of  Flushing  and 
LaGuardia  Airports,  and  the  various 
types  of  aircraft  using  the  airspace 
combine  to  create  an  increased  collision 
potential  between  controlled  and 
uncontrolled  aircraft.  It  has  become 
apparent  that  there  are  increasing 
numbers  of  incursions  of  Flushing  traffic 
into  the  TCA  airspace  near  LaGuardia, 
necessitating  the  immediate 
implementation  of  this  amendment. 

Between  January  1979  and  December 
1980,  there  have  been  43  reported 
incursions  into  TCA  airspace  by  aircraft 
operating  to  and  from  Flushing  Airport. 
It  should  be  noted  that  only  the  more 
serious  penetrations  are  reported,  and 
the  FAA  estimates  that  for  every 
reported  incursion,  at  least  two  others 
occur. 

When  LaGuardia-bound  aircraft  are 
landing  on  Runway  31.  Flushing  Airport 
usually  is  using  Runway  36.  In  that 
configuration,  when  Flushing  traffic  is 
on  its  base  leg,  the  aircraft  are  on 
converging  courses  with  LaGuardia 
traffic  at  about  the  same  altitude.  The 
greatest  number  of  incursions  occurs 
when  those  runways  are  in  use.  In  that 
situation,  only  3500  feet  separate  aircraft 
on  the  base  leg  to  Flushing  and  the 
extended  centerline  of  LaGuardia 
Runway  31.  A  similar  set  of 
circumstances  exists  when  Flushing 
departures  are  using  Runway  18. 

Alternate  Approaches 

The  FAA  considered  four  different 
options  to  alleviate  the  identified  safety 
problem: 

(1)  Recommend  to  the  City  of  New 
York  the  closing  of  Flushing  Airport,  or 
FAA  prohibition  of  operations  to  and 
from  the  airport  through  rulemaking 
action.  This  option  would  have  negated 
the  benefits  of  the  airport  to  the 
metropolitan  area  as  well  as  Flushing 
Airport's  potential  for  relieving 
LaGuardia  of  some  general  aviation 
traffic. 

(2)  Include  Flushing  Airport  in  the 
New  York  TCA  airspace  through  direct 
rule  action  without  a  prior  comment 
period.  That  action  would  have  some 
immediate  adverse  impact  on  traffic  at 
both  LaGuardia  and  Flushing  Airports. 
The  amendment  adopted  here  will  not 
adversely  affect  LaGuardia  traffic  and 
the  effect  on  Flushing  traffic  ivill  be 
minimal.  As  discussed  above,  the  FAA 
will  publish  an  NPRM  proposing  such  a  , 
rule  to  include  Flushing  in  the  TCA. 
After  the  close  of  the  comment  period  on 
that  notice  and  this  action,  the  FAA  will 


determine  whether  to  finalize  this 
interim  amendment  or  to  expand  the 
TCA  to  include  Flushing  Airport. 

(3)  Allow  the  present  situation  to 
continue  until  a  final  decision  is  made 
on  whether  or  not  to  include  Flushing 
Airport  in  the  New  York  TCA. 

The  FAA  determined  that  the  present 
margin  of  safety  in  the  airspace  between 
controlled  and  uncontrolled  aircraft 
operating  at  LaGuardia  and  Flushing 
Airports  is  unacceptable  and  warrants 
the  immediate  implementation  of  this 
amendment. 

(4)  Establish  a  control  tower  at 
Flushing  Airport  to  provide  takeoff  and 
landing  clearances,  establish  an  orderly 
flow  of  traffic  for  arrivals  and 
departures  and  provide  a  certain 
measure  of  traffic  discipline  in  the 
airspace.  The  primary  FAA  concern 
with  Flushing  Airport,  however,  is  its 
f'roximily  to  LaGuardia  and  the 
unauthorized  penetrations  of  the  New 
York  TCA  by  uncontrolled  aircraft 
executing  arrivals  and  departures  at 
F!u.sh;ng  Airport.  In  cider  to  prevent 
incursions,  tower  controllers  at  Flushing 
would  need  a  radar  display  to  monitor 
aircraft  positions  relative  to  the  TCA. 
Thc"  FAA  has  determined  that  the  level 
of  traffic  at  Flushing  does  not  justify  the 
expense  of  a  radar-equipped  tower 
when  sirr.ilar  monitoring  services  can  be 
provided  by  LaGuardia  Tower  under  the 
amendment  implemented  by  this  action. 

Explanation  of  the  Amendment 

The  puipose  of  this  amendment  is  to 
es'iiblish  a  new  Subpart  P  in  Pari  93  to 
prescribe  a  special  air  traffic  rule  for 
flushing  Airport.  Subpart  P  contains  the 
designation  of  thc  affected  airspat.e  and 
prescribes  the  air  traffic  rules  that  apply 
in  that  airspace.  The  FAA's  prim:-iry 
r:)ncern  is  the  inadveitenl  penttnitions 
iif  the  New  York  TCA  by  traffic  arriving 
i'nd  deparliHy  Flushing  Ai;port  and  the 
collision  potc:;liaI  between  F'lushing  and 
LaGuardia  air  traffic.  This  situation  can 
ht'  nlieviated  by  p'acing  lequiren.LTits  on 
pilo!  qiialific.itionb  and  aircraft 
er;uip?n,;nt,  proh;:)iting  certain 
operations,  esiablishirig  mandrfiory 
coirmiiiiciitions  rei,!iiromenis,  K::d 
prescribing  aircraft  operations  and 
traffic  patterns.  ThusP  requirements  a.-o 
discus.sc-d  as  foiiows: 

Pilot  Qualification  and  Equipment 
Requirements 

To  provide  the  roqiiiied  level  of  safety 
between  operations  at  FL^shing  and 
LaGuardia  Airports,  LaGuardia  Tov.er 
must  be  able  to  commir-cate  with,  and 
identify  on  radar,  all  aircraft  flying  to 
and  from  Flushing.  In  addition,  the 
aircraft  must  adhere  to  prescribed  traffic 
patterns  and  altitudes  which  requires  a 


certain  level  of  pilot  experience  and 
skill.  To  satisfy  these  conditions,  the 
rule,  under  §  93.183,  requires  that  pilots 
flying  to  and  from  Flushing  Airport, 
within  the  designated  aiea,  must  have  at 
least  a  private  pilot  certificate,  and  the 
aircraft  must  be  equipped  with  two-way 
radio,  an  operable  VOR  receiver,  and  a 
Mode  C  transponder  (with  altitude 
reporting  capabilityj. 

Prohibited  Operations 

The  converging  flight  paths  of  certain 
arrival  and  departure  configurations  at 
Flushing  and  LaGuardia  Airports 
requires  that  some  restrictions  be  placed 
on  the  direction  of  traffic  at  Flushing. 
Also,  uncontrolled  training  or 
proficiency  flights  in  the  affected 
.Tirspace  present  the  possibility  of 
additional  penetrations  of  the  TCA 
because  of  the  increased  airspace  and 
traffic  pattern  congestion.  Thus.  §  93.185 
prohibits  certain  operations,  including 
l.rnding  on  Runway  36  or  tak.ng  off  on 
Runway  18  at  Flushing  when  Runway  31 
approaches  or  Runway  13  departures 
are  being  conducted  at  LaGuardia.  It 
eiimiuates  the  most  critical  situation 
between  the  two  airports  where  traffic 
converges  with  approximately  3500  feet 
btitween  Tiighi  pa*hs.  The  amendment 
further  prohibits  training  and 
picficiency  flights  in  the  designated 
area,  thereby  elimiinating  the  added 
potential  for  TCA  penetrations  resulting 
from  such  activity. 

Communications  and  ATC 
Authorization 

It  is  ess,3ntial  ihat  Flushing  Airport 
t.raffic  establish  communication  with 
LaGuardia  Towe:  prior  to  operating  in 
ti;e  airspace  designated  in  the 
amendment.  Without  this  requirement, 
air  traffic  control  (ATC)  would  nut  be 
able  to  provide  an  adequate  margin  of 
safety  between  operations  at  Flushing 
and  LaGuardia.  Furthermore,  there  is  no 
con;rol  over  tire  mrrnber  of  flights 
operating  in  the  lir.rited  airspace 
excluded  from  the  TCA  for  Flushing 
Ai-poit.  The  arrival  of  seveial  aircraft  in 
the  traffic  pattern  at  the  same  time 
Ubiurily  results  in  an  OAtanbiun  of  the 
pjiiern  a:-  pil.j's  v.\dn\:e\^r  to  maintain 
an  adequate  landing  interx  al.  Such 
expansion  makes  TCA  penetration 
almost  inevitable  because  of  the 
proximily  o'.  the  TCA  boundaries  to  the 
Flushing  paiiern.  The  rule  (§  93.1H7) 
requires  that  all  I'lushin;.;  tratfic 
establish  and  mainia.n  cmnmanicaiions 
with  LaGuardia  Tower  so  that  ATC  can 
monitor  and  regul.ile  the  flow  of 
Fi;ishing  traffic  and  provide  advisory 
servic.'i  or  separation  fro.ii  LaGuardia 
traffic,  if  necessary.  To  red;rce  airspace 
congestion,  the  section  also  requires 


aircraft  inbound  to  F'lushing  to  obtain 
authorization  from  LaGuardia  Tower 
before  entering  the  affected  airspaces; 
Flushing  departures  must  obtain 
authorization  prior  to  takeoff. 

Aircraft  Operations 

Transient  pilots,  in  general,  art  not 
familiar  with  the  landmarks  that  can  be 
used  to  avoid  the  TCA:  most  of  the 
reported  TCA  incursions  were  transient 
aircraft.  The  rule  designates  traffic  flow 
for  Flushing  arrivals  and  departures, 
thereby  providing  all  pilots  with 
information  necessary  to  avoid  TCA 
airspace. 

ATC  Authorized  Deviations 

The  FAA  recognizes  that  certain 
deviations  from  the  provisions  of  the 
rules  should  be  authorized  to  prevent 
undue  hardship  on  pilots  and  aircraft 
owners,  and  to  avoid  imposing 
uruiecessary  restrictions  on  Flushing 
operations.  The  rule,  therefore.  al!ov»?s 
ATC,  in  accordance  with  §  91.191.  to 
authorize  deviations  from  the  aircraft 
equipment  requirements  in  the  case  of 
equipment  failure  while  an  aircraft  is  in 
flight  or  on  the  ground  at  Flushing.  Also. 
ATC  may  authorize  deviations  from  the 
prohibition  on  cprr.'ifions  on  Runways 
36  and  18  prescribed  under  §  93.185. 
Those  deviations,  however,  may  be 
authorized  only  for  individual  flights 
W'hen  traffic  conditions  permit. 

EffecMve  Date 

T'ris  amendment  is  effective  on 
January  8. 1981.  The  FAA  has 
dtneimined  that  the  immediate  necessity 
for  alleviating  the  potential  hazard  of  a 
m.id-air  cjliision  in  the  affected  area 
makes  a  notice  and  public  procedure 
impracticable  in  this  instance.  As 
discussed  above,  there  ha\e  been  43 
reported  incursions  into  TCA  airspace 
by  aircraft  operating  to  and  from 
Flushi:ig  Airport  fiom  January  1979  to 
Deceniber  1980.  FAA  data  indicates  that 
17  of  those  incursions  occurred  in  thc  8- 
month  period  between  .April  1980  and 
December  1960.  Those  iiicursicns  are 
continuing  despite  a  vigorous 
enfcrromert  policy  -..hich  the  FAA  had 
hoped  would  alleviaffj  the  problem. 
Since  January  1979,  F,\A  enforcement 
elements  have  issued  16  warning 
notices,  7  $100  civil  penalties,  and 
suspended  13  pilots'  licenses  as  a  result 
of  incursions  into  TCA  airspace  near 
LaGuardia.  Enforcement  actions  are 
pending  for  each  of  the  remaining 
reported  incursions,  unless  the  aircraft 
operator  was  not  identified.  FAA  does 
not  feel  that  more  stringent  enforcement 
action  would  alleviate  the  frequency  of 
violations,  since  nearly  all  incursions 
are  made  by  transient  aircraft,  whose 
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operators  would  probably  not  be  aware 
of  any  intensive  enforcement  effort. 
To  illustrate  the  seriousness  of  the 
incursions,  three  of  the  reported 
incidents  are  summarized  below; 

(1)  On  September  26, 1980,  LaGuardia 
Tower  observed  an  aircraft,  both 
visually  and  on  radar,  proceeding 
southeast  from  Flushing  Airport  into  the 
TCA.  The  aircraft  crossed  the  final 
approach  course  of  Runway  31  at 
LaGuardia,  reversed  course,  and 
recrossed  the  final  approach  course; 
finally  landing  on  Runway  36  at 
Flushing.  LaGuardia  traffic  was  landing 
and  departing  on  Runway  31,  and  at  no 
time  did  the  Flushing  pilot  establish 
communications  with  LaGuardia  Tower. 

(2)  On  October  27, 1980,  LaGuardia 
Tower  observed  an  aircraft  crossing  the 
Runway  22  final  approach  course  to 
LaGuardia.  The  aircraft  passed  beneath 
a  Boeing  727  that  was  on  a  two-mile 
final  approach  to  LaGuardia.  Separation 
between  the  two  aircraft  was  estimated 
to  be  500  feet  vertical  and  one-half  mile 
horizontal.  The  aircraft  then  turned  onto 
the  final  approach  course  to  Runway  18 
at  Flushing  Airport  and  landed.  The 
pilot  never  contacted  LaGuardia  Tower. 

(3)  On  October  30, 1980,  an  aircraft 
was  sighted  visually  from  the  LaGuardia 
Tower  penetrating  the  TCA,  two  miles 
southeast  of  LaGuardia  Airport.  The 
aircraft  crossed  the  LaGuardia  Runway 
31  final  approach  course  and  appeared 
to  make  a  low  approach  to  Flushing 
Airport.  The  aircraft  then  entered  a 
right-hand  traffic  pattern  for  Runway  36 
at  Flushing,  crossing  the  LaGuardia 
Runway  31  final  approach  course  a 
second  time.  At  no  time  did  the  Flushing 
pilot  establish  communication  with 
LaGuardia. 

Incidents  similar  to  those  described 
above  are  continuing,  and  create  the 
necessity  for  the  immediate 
implementation  of  this  rule.  This  was 
highlighted  by  a  report  completed  by  the 
Eastern  Region  on  November  26, 1980. 
Public  comments  will  be  considered  in 
determining  whether  this  interim  rule, 
the  expansion  of  the  TCA,  or  some  other 
measure  will  serve  as  the  permanent 
solution.  Thus,  I  find  that  prior  notice 
and  public  procedure  is  impracticable.  I 
further  find  that  good  cause  exists  for 
making  this  interim  rule  effective  in  less 
than  30  days  after  publication. 

Adoption  of  the  Amendment 

Accordingly,  Part  93  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  93)  is 
amended,  effective  January  8. 1981,  by 
adding  a  new  Subpart  P  to  read  as 
follows: 


Subpart  P— Flushing  (N«w  York)  Airport 
Traffic  Rute 

Set. 

93.181     Applicability:  designated  airspace. 

93.183    Pilot  qualifications  and  aircraft 

equipment  requirements. 
93.185    Prohibited  operations. 
93.187    Communications  and  ATC 

authorization. 
93.189    Aircraft  operations. 
93.191     ATC  authorized  deviations. 

Authority:  Sees.  307  (a)  and  (c),  313(a),  and 
601(a).  Federal  Aviation  Act  of  1956,  as 
amended  (49  U.S.C.  1348  (a)  and  (c),  1354(a), 
and  1421(a));  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)). 

Subpart  P— Flushing  (New  York) 
Airport  Traffic  Rule 

§  93. 1 8 1    Applicability;  designated 
airspace. 

This  subpart  prescribes  special  air 
traffic  rules  for  persons  operating  under 
VFR  to  or  from  Flushing  Airport  and  in 
that  airspace  from  the  surface  up  to,  but 
not  including,  the  floor  of  the  New  York 
TCA,  within  an  area  beginning  at  the 
north  stanchion  of  the  Throgs  Neck 
Bridge;  thence  westerly  to  the  Kennedy 
VORTAC  341  °T  radial  10-mile  DME  fffct^, 
thence  southerly  to  the  Kennedy 
VORTAC  340°T  radial  9-mile  DME  fix; 
thence  direct  to  the  southern  edge  of 
Leavitts  Park;  thence  direct  to  the  south 
edge  of  Bowne  Park;  thence  easterly  to 
the  intersection  of  the  Clearview 
E.xpressway  and  the  LaGuardia  VOR 
lOl'T  radial;  thence  northerly  along  the 
Clearview  Expressway  to  the  point  of 
origin. 

§  93. 1  e3    Pilot  qualifications  and  aircraft 
equipment  requirements. 

Except  as  authorized  under  §  93.191, 
no  person  may  operate  an  aircraft 
within  the  airspace  designated  under 
§  93.181  unless— 

(a)  The  pilot  holds  at  least  a  private 
pilot  certificate;  and 

(bj  The  aircraft  is  equipped  with — 

(1)  An  operahng  two-way  radio 
capable  of  communicating  with  ATC  on 
the  apprcp.'-iate  frequency; 

(2)  At  operating  VOR  receiver;  and 
("1  The  transporider  equipment 

specified, in  §  91  24. 

§  93.185    Protiiblted  operations. 
Except  as  provided  under  §  93.191,  no 

person  may — 

(a)  Conduct  any  flight  training; 

(b)  Coraduct  touch  and  go  landings, 
low  approaches,  or  closed  traffic  pattern 
operations  at  Flushing  Airport;  or 

(c)  When  Runway  31  approaches  or 
Runway  13  departures  are  being 
conducted  at  iLaGuardia  Airport,  land  on 
Runway  36  or  depart  Runway  18  at 
Fiushing  Airport. 


§  93. 1 87    Communications  and  ATC 
auttiorization. 

No  person  may  operate  an  aircraft 
within  the  airspace  designated  in 
§  93.181  unless— 

(a)  Two-way  radio  communication  is 
established  and  maintained  on  the 
appropriate  LaGuardia  Tower 
frequency; 

(b)  For  departures — Before  taking  off, 
ATC  authorization  has  been  received 
from  LaGuardia  Clearance  Delivery  by 
two-way  radio  communications,  or  from 
LaGuardia  Tower  by  other  means;  and 

(c)  For  arrivals — Before  entering  the 
designated  area,  ATC  authorization  has 
been  received  from  LaGuardia  Tower  on 
the  appropriate  frequency. 

§  93.189    Aircraft  operations. 

Unless  otherwise  authorized  by  ATC, 
aircraft  operators  shall  adhere  to  the 
following  traffic  flow — 

(a)  For  arrivals:  (1)  For  Runway  18 — 
From  over  Fort  Totten  fly  direct  toward 
the  Western  Electric  Building;  cross 
Clearview  Expressway  below  1,200  feet 
mean  sea  level  (MSL);  turn  downwind 
abeam  the  Whitestone  Bridge  at  or 
below  800  feet  MSL;  turn  left  base  leg 
south  of  the  south  tower  of  the  bridge; 
and  proceed  over  the  Powell's  Cove 
shoreline  so  as  to  avoid  TCA  airspace. 

(2)  For  Runway  36 — From  over  Fort 
Totten,  fly  direct  toward  the  Western 
Electric  Building;  cross  Clearview 
Expressway  below  1,200  feet  MSL;  turn 
downwind  abeam  the  Whitestone 
Bridge  at  or  below  800  feet  MSL;  and 
execute  right  base  leg  turn  to  final 
approach,  so  as  to  avoid  TCA  airspace 
by  not  overshooting  the  Runway  36 
extended  centerline. 

(b)  For  Departures:  (1)  For  Runway 
18 — Execute  a  90  degree  left  turn  so  as 
to  avoid  TCA  airspace;  proceed  direct  to 
Little  Neck  Bay  south  of  Fort  Totten;  and 
cross  Clearview  Expressway  below 
1.200  feet  MSL. 

(2)  For  Runway  56— Execute  a  90 
degree  right  turn  over  the  Powell's  Cove 
shoreline;  proceed  direct  to  Little  Neck 
Bay  north  of  Fort  Totten;  and  cross 
Clearview  Expressway  below  1,200  feet 
MSL,  avoiding  TCA  airspace. 

§  93.191    ATC  authorized  deviations. 

Notwithstanding  the  deviation 
authority  under  §  93.1(b),  of  this  part, 
deviations  from  this  subpart  may  not  be 
authorized  except  from  §§  93.183(b)  and 
93.185(c),  for  individual  flights  when 
traffic  conditions  permit. 

(Sees.  307  (a)  and  (c),  313fa),  and  601(a), 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1348  (a)  and  (c).  1354(a):  and  1421(a)); 
and  Sec.  6(cj,  Department  of  Transportation 
Act  (49  U.S.C.  1655(c)) 
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under  Executive  Order  12044.  as  implemented 
by  DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this  action 
is  subsequently  determined  to  involve  a 
significant  regulation,  a  final  regufatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket, 
otherwise,  an  evaluation  is  not  required.  A 
copy  of  it,  when  tiled,  may  be  obtained  by 
contacting  the  person  identified  above  under 
the  caption  'FOR  FURTHER  I\'FORMATIO,\ 
CONTACT." 

This  rule  is  a  final  rule  of  the 
Administrator  as  defined  by  section 
1005  of  the  Federal  Aviation  Act  of  1958, 
as  amended  (49  U.S.C.  1485).  As  such,  it 
is  subject  to  revievv  only  by  the  courts  of 
appeals  of  the  United  States  or  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia. 

Issued  in  V\Hshinr;ton.  D.C.  on  Diiueniber 
19,  19,H0. 
Langhorne  Bond. 

Administrator. 
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Part  V 


Department  of 
Energy 


Office  of  Conservation  and  Solar  Energy 

Grant  Programs  for  Schools  and 
Hospitals,  and  for  Buildings  Owned  by 
Units  of  Local  Government  and  Public 
Care  Institutions 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Solar 
Energy 

10  CFR  Part  455 
(CAS-RM-7B-503] 

Grant  Programs  for  Schoois  and 
Hospitals  and  for  Buildings  Owned  by 
Units  of  Local  Government  and  Public 
Care  Institutions 

agency:  Department  of  Energy. 
action:  Notice  of  proposed  rulemai<ing 
and  public  hearings. 

SUMMARY:  The  Department  of  Energy 
proposes  to  issue  revised  regulations  for 
administration  of  the  grant  programs 
providing  financial  assistance  for 
schools,  hospitals,  buildings  owned  by 
units  of  local  government,  and  public 
care  institutions  for  the  purpose  of 
reducing  energy  consumption  through 
technical  assistance  and  energy 
conservation  measure  projects.  In  so 
doing,  the  Department  proposes  to 
amend  10  CFR  455  by  making  revisions 
to  regulations  published  in  the  Federal 
Register  on  April  2, 1979  {44  FR  19340) 
and  April  17, 1979  (44  FR  22940).  Written 
comments  are  requested  with  respect  to 
these  proposed  regulations,  and  public 
hearings  will  be  held  on  the  dates  and  in 
the  locations  specified  below. 
DATES:  Written  comments  must  be 
received  no  later  than  January  28, 1981. 
A  national  hearing  will  be  held  on 
January  16, 1981  in  Washington,  DC. 
Regional  hearings  will  be  held  on 
January  15, 1981  in  Chicago,  IL  and  on 
January  20, 1981  in  San  Francisco.  CA. 
Requests  to  speak  at  the  national 
hearing  must  be  received  no  later  than 
4:30  p.m.,  e.s.t.,  January  6. 1981;  requests 
to  speak  at  the  regional  hearings  must 
be  received  no  later  than  January  7, 1981 
at  4:30  p.m.,  local  time.  Grant  program 
Cycle  III  dates  will  be  announced  in  a 
separate  notice  in  the  Federal  Register. 
A  discussion  of  Cycle  III  dates  is  found 
m  part  II  of  this  preamble. 
ADDRESSES:  Send  all  written  comments 
and  requests  to  speak  at  the  natinn.Hl 
hearing  to  Ms.  Carol  Snipes.  Attn: 
Docket  CAS-RM-r8-303,  Hearing:s  ..nd 
Dockets,  Conservation  and  Solar 
Energy.  Department  of  Energy.  Mail  Stop 
6B-025,  Washington,  D.C.  20585,  (202) 
252-9319.  Requests  to  speak  at  ihe 
regional  hearings  should  be  submitted  to 
Kenneth  Johnson,  Department  of  Energy. 
175  West  Jackson  Blvd..  Room  A-313. 
Chicago,  IL  60604.  (312)  880-1587,  or 
Terry  Osborne,  Depart.ment  of  Energy. 
333  Market  St.,  San  Francisco,  CA  94105, 
(415)  764-7027.  The  national  hearing  will 
be  held  at  Room  2105s  2000  M  Stiet-t 


NW,  Washington,  D.C;  the  regional 
hearings  will  be  held  at  the  Georges 
Room,  Ambassador  West  Hotel,  1300 
North  State  Parkway,  Chicago,  IL  and 
at  the  Oregon/Nevada  Room,  Golden 
Gateway  Holiday  Inn,  1500,  Van  Ness 
Avenue,  San  Francisco,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Stewart,  or  Richard  W. 
Minning,  Office  of  Institutional 
Conservation  Programs,  Office  of 
Conservation  and  Solar  Energy, 
Department  of  Energy,  Mail  Stop 
2H027, 1000  Independence  Ave.  S.W., 
Washington,  D.C.  20585,  (202)  252- 
2198 

Edward  H.  Pulliam,  Office  of  General 
Counsel,  Dt^partment  of  Energy,  Mail 
Stop  6A-152, 1000  Independence  Ave. 
S.W.,  Washington,  D.C.  20585,  (202) 
252-9510 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Discussion  of  Comments  and  Proposed 

Revisions 
HI  Comment  Procedures 

I.  Introduction 

Parts  1  and  2  of  Title  III  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA),  Pub.  L.  95-619,  42  U.S.C 
6371  et  seq.]  established  cost  sharing 
energy  conservation  grant  programs  to 
fund  technical  assistance  programs  for 
public  and  private  nonprofit  schools, 
hospitals,  buildings  owned  by  units  of 
local  government  and  public  care 
institutions,  and  energy  conservation 
measure  programs  for  schools  and 
hospitals. 

On  April  2, 1979  and  April  17, 1979, 
the  Department  of  Energy  (DOE)  issued 
final  regulations  governing  the  conduct 
of  preliminary  energy  audits  and  energy 
audits  (PEA/EA)  (44"fR  19340)  and 
technical  assistance  and  energy 
conservation  measure  programs  (TA/ 
ECM)  (44  FR  22940).  These  regulations 
amended  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations,  by  adding  Part  455, 
Subparts  A  through  I.  The  first  grant 
prog!  am  cycle  for  TA,/ECM  grants 
ended  on  NIarch  15, 1980.  In  order  to 
improve  the  effectiveness  of  the  TA/ 
ECM  program  by  building  on  experience 
gnined  in  ;he  first  grdnt  program  cycle, 
DOE  issued  a  Notice  of  Inquiry, 
publishnd  in  tiie  Federal  Register  on 
April  21. 1930  (45  FR  26717).  This  notice 
solicited  public  comment  concerning 
possible  revisions  to  the  present  TA/ 
f;CM  regulati(jns  for  use  in  future  grant 
program  cycles.  A  total  of  42  responses 
vv.!re  received  and  considered  by  DOE. 
DOE  also  sought  and  received  input 
froai  major  ginernmental.  institutional 
and  proft.'ssional  associations  and  from 
State  energy  office  representatives. 


The  proposed  rulemaking  presents 
amendments  to  most  subparts  of  10  CP'R 
455.  In  its  regulatory  revisions,  however, 
DOE  focused  on  those  subparts 
governing  the  TA/ECM  grant  program. 
Subpart  B,  which  relates  to  the  PEA/EA 
program,  was  not  addressed,  since 
funding  for  this  phase  of  the  program  is 
not  expected  to  be  reauthorized  in 
subsequent  years.  For  those  charged 
with  administering  the  program  or 
desiring  to  participate,  §  455.10,  Purpose 
and  Scope,  of  Subpart  B  is  presented  in 
this  proposed  rule  for  purposes  of 
reference  only;  §  450.43,  Contents  of  an 
Energy  Audit,  from  Subpart  E  of  10  CFR 
450,  is  presented  unchanged  as  a  new 
section,  §  455.18,  for  ease  of  refer?  nee 
and  continuity. 

Although  a  number  of  the 
amendments  proposed  here  will  provide 
opportunities  to  make  the  program  more 
effective,  it  is  possible  that  the 
implementation  of  these  amendments 
for  the  third  grant  program  cycle,  ending 
September  30, 1981,  might  nor  provide 
sufficient  time  for  States  and  eligible 
institutions  to  make  the  necessary 
program  changes  to  take  advantages  of 
these  new  provisions  or  might  delay  the 
cycle  three  grant  awards.  Although  it  is 
presently  DOE's  intent  to  make  these 
amendments  effective  for  the  third 
program  cycle,  the  Department  is 
particularly  interested  in  receiving 
comments  and  suggestions  on  the  timing 
of  the  implementation  of  these 
modifications  to  the  present  regulations, 
including  the  possibility  that  these 
modifications  not  become  effective  until 
the  fourth  grant  program  cycle. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  program  number  and 
title  are  81.052,  Energy  Conservation 
Programs  for  Schools  and  Hospitals  and 
Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care 
Institutions.  OMB  Circular  No.  A-95, 
Part  III  procedures  are  applicable  to  the 
review  of  the  State  Plan.  When  the  State 
energy  office  prepares  its  list  of 
recommended  TA  and  ECM 
applications,  a  copy  of  that  list  must  be 
forwarded  to  the  State  clearinghouse. 
The  State  clearinghouse,  as  appropriate, 
should  send  this  list  to  areavvide 
clearinghouses,  which  may  contact  the 
ranked  institutions  for  additional 
information  on  projects  with  a  perceived 
local  significance. 

II.  Discussion  of  Comments  and 
Proposed  Revisions 

The  following  comments  and  rev.sions 
are  by  subpart  of  the  regulations.  Where 
no  change  in  the  regulations  is  proposed. 
it  is  so  noted. 
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Subpart  C — Technical  Assistance 
Programs  for  Schools.  Hospitals.  Units 
of  Local  Government  and  Public  Care 
Institutions    ' 

1455.40    Purpose  and  scope. 


solar  and  other  renewable  resource 
measures,  as  well  as  leased  equipment. 
This  does  not  alter  the  ranking  formula 
addressed  in  §  455.71.  DOE  requests 
comments  on  these  proposed  changes  in 
payback  calculations  procedures. 


measure  for  this  program.  Several 
comments  were  received  requesting  that 
each  State  be  required  to  specify  in  their 
State  Plan  an  exception  for  large 
medical  facilities  beyond  the  cost  per 
square  foot  guidelines  for  technical 
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Subpart  A — General  Provisions 
§  455.1     Purposes  and  scope. 

No  change. 
§  455.2    Definitions. 

Pertaining  to  energy  conservation 
measures,  one  comment  was  received 
requesting  energy  consuming  systems, 
such  as  parking  lot  lighting,  be  eligible 
for  grants.  While  DOE  recognizes  the 
importance  of  conserving  energy  in 
these  systems,  NECPA  specifically 
defines  "building"  as  a 
"structure  .  .  .  which  includes  a 
heating  or  cooling  system,  or  both." 
Such  systems,  since  they  are  not 
structures,  as  defined  in  NECPA,  are  not 
eligible  for  grants  under  this  program. 

One  comment  was  received 
concerning  the  inclusion  of  metering 
devices,  which  in  and  of  themselves  do 
not  conserve  energy  but  which  do 
measure  the  amount  of  energy  used,  as 
an  eligible  energy  conservation  measure. 
Several  other  comments  suggested  this 
modification  also.  DOE  interprets  the 
definition  of  "energy  conservation 
measure"  to  provide  for  such  control 
and  measurement  devices  provided  ihey 
are  an  intergral  part  of  an  energy 
conservation  measure  being  applied  fur, 
and  has  amended  the  regulation  to  make 
the  interpretation  specific.  Two 
clarifying  additions  are  proposed  to  the 
definition  of  "Energy  conservation 
measures";  first,  subsection  (3)  is 
amended  to  add  the  phrase  "which 
would  reduce  energy  consumption"  after 
"Automatic  energy  control  systems"; 
and  second  subsection  (8)  is  amended  to 
add  the  phrase  "Addition  of'  before 
"Caulking  and  weather-stripping." 
Finally,  it  should  be  noted  that  the  list  of 
energy  conservation  measures  is  not 
intended  to  include  all  possible  eligible 
measures  that  a  technical  assistance 
analyst  should  consider,  but  represents 
an  outline  of  some  major  system  areas. 

One  comment  concerned  whether  or 
not  school  and  hospital  building 
ownership  definitions  precluded  funding 
for  projects  in  such  institutions  Vvhen 
there  is  a  leasehold  interest.  In  those 
instances  where  there  exists  a  legally 
enforceable  agroement  that  the  title  to  a 
leas.-'d  building  transfers  to  the  least  e  at 
the  end  of  the  le;;se  period,  such  a 
building  may  be  eligible  to  participate. 
Ownership  is.  of  course,  limited  to 
public  or  private  non-profit  institutions, 
as  defined  in  §  455.2. 

As  a  result  of  a  number  of  comments; 
DOE  had  reviewed  the  definitions  of 
"construction  completion,"  "cooling 
degree  days,"  "grant  program  cycle," 
and  "heating  degree  days."  DOE  has 
add.-  d  the  phase  "or  the  date  the 
building  is  ready  for  occupancy,  as 


determined  by  DOE"  for  added 
flexibility  in  the  definition  of 
"construction  completion".  The 
definitions  for  both  Cooling  and  heating 
degree  days  have  been  retained  from  the 
earlier  rulemaking.  However,  DOE  seeks 
•  comment  as  to  whether  the  current 
definition  reflects  actual  experience  of 
institutions  and  States.  DOEs  definition 
of  "grant  program  cycle"  has  been 
amended  to  underline  that  the  cycle 
does  not  refer  to  the  grantee's 
performance  period. 

As  a  result  of  comments,  DOE  has 
included  proposed  definitions  of 
"coordinating  agency,"  and  "primarily 
occupied."  Coordinating  agencies  (such 
as  the  State,  a  State  school  or  hospital 
facilities  agency,  or  regional  or  district 
organizations  representing  schools  or 
hospitals)  introduce  economies  of  scale 
for  applicants,  and  expedite  the 
processing  of  applications.  Such  an 
arrangement  must  be  with  the  mutual 
consent  of  the  institution  and 
coordinating  agent.  The  definition  of 
"primarily  occupied"  is  based  on 
consideration  of  either  of  two 
occupancy  factors:  percent  of  tim.e,  or 
percent  of  space  used  by  the  units  of 
local  government.  Consideration  of 
whether  the  biilding  produces  revenue 
for  the  unit  of  local  government  cannot 
be  a  criteria  for  determining  eligibility  of 
that  building  to  participate  in  these 
grant  programs.  A  comment  was 
received  concerning  whether  the 
definition  of  "energy  conservation 
maintenance  and  operating  procedure" 
encouraged  the  funding  of  projects  thai 
were  the  result  of  deferred  maintenance. 
While  no  change  to  the  definition  has 
been  made,  DOE  does  not  intend  for 
grant  funds  to  be  used  for  meeting 
problems  arising  solely  from  deferred 
maintenance  of  systems  facilities. 
Discretion  in  handling  such  projects  will 
be  at  the  State  and  DOE  Regional  level 
on  a  Case-by-case  basis. 

Coninient  was  received  regarding  a 
window  or  through-the-wali  air 
conditioner  as  being  a    heating  or 
coc'ing  system"  as  defined  in  §  455.2. 
DOE  is  not  proposing  to  include  such 
devices,  as  these  devices  are  net  a 
"mechanical  system  for  distributing  air 
throughout  the  building." 

Definitions  of  "gross  square  feet"  and 
"fuel"  have  been  moved  from  10  CFR 
450,41  to  accompany  die  move  of  10  CFR 
450.43  to  a  new  §  455.18. 

One  comm.ent  requested  a  clearer 
statement  fro.m  DOE  on  the  funding  of 
active  solar  projects.  DOE  encourages 
the  consideration  of  such  projects, 
particularly  as  they  replace  fuel  systems 
using  oil  or  gas,  and  is  retaining  the 
application  ranking  criteria  which 
provides  for  additional  weight  to  be 


given  for  those  proposed  measures 
which  convert  to  solar  and  other 
renewable  resource  measures.  Active 
solar  m.easures  are  among  those  types  of 
eligible  measures  listed  under  the 
definition  of  "energy  conservation 
measures". 

Finally,  one  comment  asked  that  off- 
site  computerized  maintenance  service 
administration  systems  be  allowed  as 
an  eligible  energy  conservation  measure. 
FaciUty  operations  and  maintenance  is  a 
key  part  of  an  institution's  energy 
management  program,  but  such  off-site 
administrative  services  are  not  properly 
"an  installation  or  modification  of  an 
installation  in  a  building  .  .  ."  that 
defines  an  energy  conservation  measure 
under  NECPA,  Section  391(2),  and 
cannot  be  judged  eligible. 

§  455.3    Administration  of  grants. 

DOE  has  updated  paragraph  (a)(8), 
now  paragraph  {a)(4),  concerning  civil 
rights  compliance  to  conform  with  DOE 
regulation.  10  CFR  1040, 
Nondiscrimination  in  Federally  Assisted 
Programs,  dated  June  13, 1980  (45  FR 
40514).  The  attention  of  institutions  is 
directed  to  policies  and  procedures 
prescribed  in  10  CFR  1040  including  the 
requirement  for  a  signed  civil  rights 
assurance.  This  is  available  at  State 
energy  offices.  Institutions'  attention  is 
also  directed  to  requirements  and 
assurances  governing  Federal  grants 
which  ure  incorporated  in  the 
applic;.;i:m  form  for  these  and  other 
Federal  gra:,l  programs.  These  forms  are 
available  from  St.i'e  energy  offices. 

Finally,  the  proposed  rule  has  dropped 
some  guidelines  from  the  listing  found  in 
§  455.3  and  added  several  that  pertain  to 
this  program. 

§  455.  i     Recordkeeping. 

This  section  has  been  updated  to 
include  a  reference  to  DOE  Assistance 
Regulations. 

S  455  5    Suspension  and  termination. 

.No  change  is  proposed. 

Subpart  B — Preliminary  Energy  Audit 
una  Energy  Audit  Grant  Procedures 

DOE  has  made  no  revisions  to  the 
language  of  this  subpart.  §  455.10  is 
presented  here  to  establish  a  context 
and  for  reference.  Other  sections  of 
Subpart  B  are  not  reprinted  here. 
However,  the  present  §  450.43,  Contents 
of  an  energy  audit,  has  been  proposed 
as  an  addition  to  thi^  Subpart  as  a  new 
§  455.18,  and  has  been  reprinted  in  its 
proposed  new  location.  No  changes 
have  been  made  to  its  content. 
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section  and  incorporated  with  the  list 
provided  under  the  definition  of  "energy 
conservation  measures"  in  §  455.2.  Since 
the  list  in  §  455.52  was  essentially  an 
elaboration  on  the  definition,  several 
examples  previously  listed  have  been 
deleted  or  modified  in  this  procedure. 


eligibility  certification  under 
§  455.60(b)(2)  and  (c)(2)  has  been 
deleted  as  this  condition  is  satisfied 
under  §  455.61(a).  The  results  of  the 
preliminary  energy  audit  have  been 
deleted  from  the  technical  assistance 
application  (§  455.60(b)(3),  now 


applicant  might  want  to  include  in  his 
application. 

§  455.61     Applicant  certifications. 

The  eligibility  certification 
requirement  previously  addressed  in 
§  455.60  has  been  incorporated  under 
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Subpart  C — Technical  Assistance 
Programs  for  Schools.  Hospitals.  Units 
of  Local  Government  and  Public  Care 
Institutions    ' 

\  455.40    Purpose  and  scope. 

No  change  is  proposed. 

§  455.41     Eligibility. 

To  consolidate  eligibility  requirements 
in  this  section,  paragraphs  (d)  and  (e), 
§  455.60,  concerning  ineligibility  of 
certain  local  government,  public:  care 
and  school  buildings,  have  been 
incorporated  into  paragraph  (a)  of  this 
section. 

§  455.42    Contents  of  program. 

Several  comments  recommended  that 
DOE  prescribe  the  point  of  use 
conversion  factor  for  electricity,  3,413 
Btu  per  kilowatt  hour,  rather  than  point 
of  generation,  or  11,600  Btu  per  kilowatt 
hour. 

DOE  has  only  required  the  point  of 
generation  conversion  factor  for  the 
preliminary  energy  audit  and  energy 
audits  (for  a  discussion,  see  the  April  2, 
1979  Federal  Register,  p.  19342). 

For  determining  Btu  equivalents  for 
fuels,  States  should  designate  uniform 
conversion  factors  for  use  of  TA 
analysts.  A  new  paragraph  covering  cost 
consideration  factors  has  been  added  to 
provide  guidance  in  determining  some 
fuel  costs. 

Two  comments  addressed  the  issue  of 
coal  conversion  energy  conservation 
measures.  Under  the  previous 
rulemaking,  calculations  to  determine 
the  payback  of  conversions  to  coal-using 
systems  were  limited  to  showing  cost 
savings  resulting  only  from  reductions  in 
energy  consumption.  This  inadvertently 
discouraged  such  conversions  by 
producing  a  higher  payback  than  if  total 
cost  savings  associated  with  the  change 
in  fuel  were  taken  info  account.  7  lie 
comments  suggested  that  DOE  provide 
for  calculating  the  overall  annual  cost 
savings  resulting  from  such  conversions, 
rather  than  cost  savings  resulting  from 
energy  savings  alone.  DOE  is  proposing 
to  amend  paragraph  (c](5)(vii)  to  permit 
such  calculations  in  determining 
payback  for  coal  conversions.  Progr.am 
participants  should  note  that  this 
proposed  change  could  result  in  the 
funding  of  more  coal  conversion 
projects,  which  tend  to  be  of  a  larger 
scale  and  more  costly  than  other 
measures,  thus  potentially  reducing  the 
number  of  funded  projects  within  a 
State.  Also  an  Environmental  Impact 
Statement  may  have  to  be  prepared  for 
such  conversions,  adding  somewhat  to 
the  project's  timing.  In  addition.  DOE  is 
proposing  exceptions  to  calculations  of 
cost  savings  from  energy  savings  for 


solar  and  other  renewable  resource 
measures,  as  well  as  leased  equipment. 
This  does  not  alter  the  ranking  formula 
addressed  in  §  455.71.  DOE  requests 
comments  on  these  proposed  changes  in 
payback  calculations  procedures. 

One  comment  expressed  concern 
regarding  a  State  mandatory  technical 
assistance  reporting  form.  The 
commenter  indicated  that  a  set  format 
throughout  the  State  was  too  restrictive. 
DOE  recognizes  the  need  for  analysts  to 
have  the  flexibility  to  assess  needs  in 
unique  facilities  and  to  exercise  their 
own  analytical  approach.  States  must 
also  have  some  uniformity  in  order  to 
facilitate  their  summarizing  sclivities. 
To  balance  these  concerns.  DOE  urges 
analysts  to  make  known  to  their  State 
energy  office  any  aspects  of  the  form 
that  impedes  effective  analysis. 

Another  comment  expressed  concern 
that  the  technical  assistance  procedures 
were  too  flexible  and  asked  that 
regulations  require  minimum  survey, 
testing,  and  calculations  procedures. 
Current  and  proposed  regulations  for 
technical  assistance  programs  already 
provide  the  minimum  content  of  a 
technical  assistance  analysis.  It  is  left  to 
the  professional  judgement  of  the 
technical  analyst  to  select  the 
procedures  or  methods  best  suited  to  the 
building  which  is  being  analyzed. 

DOE  is  proposing  several  minor 
changes,  which  include  striking  the 
word  "possible"  from  the  first  sentence 
of  paragraph  (a)  and  substituting  the 
word  "feasible";  striking  the  words 
"preliminary  energy  audit  and"  from 
paragraph  (b)[l)(i).  now  paragraph  (c){i) 
as  a  preliminary  energy  audit  is 
subsumed  in  an  energy  audit;  a  revision 
of  (b](6).  now  paragraph  (c)(6).  to  call  for 
actual  or  estimated  energy  use  and  cost 
data  by  month  and  fuel  type  for  the 
preceding  12-month  period  as  this  m.ore 
accurately  reflects  the  manner  in  which 
such  fuels  are  billed  and  records  are 
kept,  rather  than  the  existing 
requirement  for  annua!  data;  and  adding 
a  reference  to  technical  analyst 
qualifications  to  paragraph  fa). 

One  comment  was  received 
requesting  that  a  12-monfh  inflation 
factor  be  al'owed  in  technical  assistance 
projections.  The  existing  r-^gulafions  do 
not  exclude  inflation  costs  from  the 
technical  assistance  projections,  and 
DOE  proposes  no  change.  DOE  has  also 
received  inquiries  regarding  the 
treatment  of  demand  charges  in  the 
analyst's  calculations  of  costs  and 
payback.  The  rule  generally  requires  use 
of  savings  from  energy  savings  only.  To 
the  extent  that  cost  savings  result 
merely  from  reductions  in  demand 
charges,  they  must  be  excluded  from  the 
payback  for  purposes  of  ranking  the 


measure  for  this  program.  Several 
comments  were  received  requesting  that 
each  State  be  required  to  specify  in  their 
State  Plan  an  exception  for  large 
medical  facilities  beyond  the  cost  per 
square  foot  guidelines  for  technical 
assistance.  States  presently  have  the 
latitude  to  make  these  exceptions  and 
DOE  believes  each  case  should  be 
judged  on  its  own  merit. 

Subpart  D — Energy  Consen'otion 
Measures  for  Schools  and  Hospitals 

§  455.50    Purpose  and  scope. 

No  change  is  proposed. 

§  455.51    Eligibility. 

This  section  is  unchanged  in 
substance  from  the  regulatory  language 
now  in  effect.  A  clarifying  reference  to 
§  455.90(j)  has  been  added  and  the 
phrase  "an  energy  audit  and"'  was 
deleted,  since  these  results  are 
subsumed  in  the  technical  assistance 
analysis,  §  455.51(4).  However,  DOE 
requires  implementation  of  the 
operations  and  maintenance 
recommendations  in  the  energy  audit 
prior  to  participation  in  TA/ECM 
programs.  Paragraph  (e),  §  455.60 
concerning  ineligibility  of  school 
buildings  used  principally  for 
administration  has  been  incorporated 
into  paragraph  (a)(i)  of  this  section.  In 
regard  to  eligible  energy  conservation 
measures,  one  comment  requested  that 
the  current  1-15  year  payback 
limitations  be  loosened  to  permit  high 
cost  energy  conservation  measures  with 
a  payback  of  less  than  one  year.  DOE 
does  not  propose  a  change  to  §  455.51[b) 
for  the  reason  that  such  a  project  under 
one  year  payback  could  be  completed 
by  the  institution  within  one  budge! 
cycle,  and  would  pay  for  itself  in  energy 
savings  within  the  equivalent  of  a  grar.; 
program  cycle.  Such  projects  are  clea.'ly 
in  the  interest  of  the  institution,  and 
should  not  require  Federal  assistance. 

One  comment  was  received 
requesting  that  DOE  establish 
limitations  on  the  volume  and  dollar  i'rut 
of  ECM  projects.  The  intent  of  this 
program  is  to  conserve  energy,  and  any 
project  which  meets  State  ranking 
criteria  and  shoves  an  energy  savings 
should  be  funded.  The  States  already 
have  discretion  in  setting  limits  as 
addressed  in  their  approved  State  Plan 
as  to  the  equitable  apportionment  of 
funds  among  eligible  applicants,  and 
DOE  does  not  intend  to  propose  any 
further  Hmitations. 

§  455.52    Contents  of  program. 

The  energy  conservation  measures 
previously  listed  in  §  455.52,  Contents  :>f 
Program,  have  been  deleted  from  this 
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Waivers  of  the  cost  sharing  requirement 
for  State  administrati\  e  grants  are  not 
authorized  by  NECPA.  and  therefore 
requests  for  such  cannot  be  acted  upon 
by  DOE. 


Subpart  F— State  Responsibilities 

§  455. 70    State  evaluation  of  grant 
applications. 

As  a  result  of  comments  requesting 
constrained  health  and  education 


electricity.  A  few  comments  suggested 
that  climate  be  deleted  as  an  energy 
conservation  measure  ranking  factor. 
Since  payback  calculations  would 
encompass  climate  considerations,  DOE 
proposes  the  deletion  of  climate  as  a 
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section  and  incorporated  with  the  list 
provided  under  the  definition  of  "energy 
conservation  measures"  in  §  455.2.  Since 
the  list  in  §  455.52  was  essentially  an 
elaboration  on  the  definition,  several 
examples  previously  listed  have  been 
deleted  or  modified  in  this  procedure. 
Experience  with  the  program  to  date 
suggests  certain  structural  modifications 
are  essential  to  specific  installations. 
Such  structural  changes  are  not  energy 
conserving  measures  and  are  therefore 
not  treated  in  the  proposed  regulatory 
language;  however,  DOE  does  recognize 
that  some  structural  work  is  a  necessary 
part  of  installing  a  measure  and  should 
be  an  allowable  cost  to  the  extent  the 
work  must  be  done  to  accommodate  the 
measure.  For  example,  conversion  to  a 
coal-fired  boiler  may  necessitate  a 
structural  m.odification  to  accommodate 
fuel  storage  and  conveyor  equipment. 
Any  structural  work  not  essential  to  a 
measure  is  not  an  allowable  cost. 

DOE  is  aware  that  unforeseen 
circumstances  may  require  the  reduction 
or  elimination  of  one  or  more  funded 
energy  conservation  measures  in  a 
building  project.  However,  as  pointed 
out  in  connection  with  §  455.80,  it  is 
DOE  policy  that  no  supplemental  funds 
will  be  provided  after  the  initial  grant 
award,  and  changes  of  this  nature  will 
not  be  made  to  circumvent  the 
requirement  that  cost  overruns  be  borne 
by  the  institution.  Institutions  must 
obtain  prior  approval  by  DOE  and 
provide  revised  budgets  and  resulting 
changes  in  costs,  energy  savings  and 
cost  savings  in  their  request  for  a 
change  in  the  scope  of  work. 

Many  comments  were  received 
requesting  funds  for  energy  conserving 
measures  for  units  of  local  government. 
The  National  Energv  Conservation 
Policy  Act  (NFCPA),  Pub.  L.  95-619.  42 
US.C.  §  6371  ct  seq..  does  not  authorize 
the  Secretary  to  make  such  grants. 

Subpart  E — Applicant  Responsibilities 

§  455.60    Grant  application  submittals. 

Four  comments  expressly  noted  that 
the  application  forms  wure  too 
complicated,  confusing,  and  asked  for 
too  much  detail.  Others  more  generally 
no'od  that  the  process  needed 
simplifying  and  there  was  an  excessive 
amount  of  paperwork.  DOE  appreciates 
these  concerns  and  will  be  reviewing 
the  apphcations  forms  to  simplify  their 
contfat  and  information  requirements 
ivhcie  possible.  The  demographics 
necessary  to  identify  the  applicant  and 
the  information  to  evaluate  the  merits  of 
the  application  have  been  retained. 
Wherever  possible  items  have  been' 
deleted.  The  written  statement  of 


eligibility  certification  under 
§  455.60(b)(2)  and  (c)(2)  has  been 
deleted  as  this  condition  is  satisfied 
under  §  455.61(a).  The  results  of  the 
preliminary  energy  audit  have  been 
deleted  from  the  technical  assistance 
application  (§  455.60(b)(3),  now 
§  455.60(b)(2))  as  this  information  is 
subsumed  in  the  energy  audit  results 
being  subm.itted.  Section  455.61(b), 
certifying  that  funds  will  be  expended 
for  purposes  stated  in  the  application, 
was  deleted  as  it  was  redundant  with 
the  signed  application.  DOE  would 
welcome  any  specific  comments 
regarding  other  ways  these  requirements 
could  be  reduced  without  loss  of 
information  ncessary  to  the  program's 
effectiveness.  When  the  changes  to  the 
rule  are  final,  DOE  will  review  and 
revise  the  forms  associated  with  the 
program. 

The  application  forms  are 
disseminated  from  the  State  level  and 
encom.pass  the  minimum  requirements 
set  forth  in  this  part.  DOE  encourages 
program  participants  to  work  with  their 
State  energy  offices  to  assure  that  forms 
requires  only  information  germane  to 
the  effective  operation  of  the  program. 
One  commenter  asked  that  a  single 
application  be  used  for  the  energy  audit, 
technical  assistance,  and  energy 
conservation  measures  grants.  Since  the 
State  is  the  grantee  for  energy  audits 
and  is  not  eligible  (except  as  a 
coordinating  agency)  for  energy 
conservation  measures  grants,  this  is  not 
feasible. 

Paragraphs  (d)  and  (e)  have  been 
moved  to  §  455.41  and  §  455.51. 

References  to  "measure"  in  §  455.60 
(c)(3)  and  (5)  for  budget,  schedule,  cost 
and  payback  purposes  have  been 
included  to  bring  this  section  into  line 
with  the  proposed  State  option  to  rank 
either  measure  by  measure  or  building 
by  building  as  addressed  in  §  455.71. 
References  to  OMB  Circular  A-110  have 
been  added  to  the  references  to  OMB 
Circular 

A-102  in  §  455.60(b)(3)  and  (c)(3).  A-102 
refers  to  Uniform  Administrative 
procedures  for  State  and  local 
government  while  A-110  refers  to  those 
for  institutions  of  higher  education, 
hospitals,  and  other  non-profit 
institutions.  This  change  does  not 
impose  any  new  conditions.  In  §  455.61, 
the  deletion  of  (b)(2).  expended  funds 
certifications,  causes  a  redesignation 
wherein  (b)(3),  (4),  (5),  (6)  beco.me  (b)(2), 
(3).  (4),  and  (5):  and  the  deletion  of 
§  455.60(c)(2)  redesignates  (c)(3),  (4),  (5), 
(6),  (7),  (8)  and  (9)  as  (c),  (2),  (3),  (4),  (5). 
(6),  (7),  and  (8).  In  addition,  paragraph 
(c)(8)  has  been  modified  to  expand  the 
examples  of  additional  information  an 


applicant  might  want  to  include  in  his 
application. 

§  455.61     Applicant  certifications. 

The  eligibility  certification 
requirement  previously  addressed  in 
§  455.60  has  been  incorporated  under 
§  455.61.  Applicant  Certifications,  for 
continuity  and  brevity.  This  inclusion  as 
§  455.61(a)  causes  the  previous 
paragraph  (a)  to  become  (b).  As  the 
previous  §  455.61(b)  was  deleted,  the  (c) 
designation  is  the  same. 

One  comment  suggested  that  allowing 
a  technical  assistance  analyst  to 
perform  design  work  on  an  energy 
conservation  measure  recommended  in 
the  technical  assistance  report  prepared 
by  the  analyst  constitutes  a  conflict  of 
interest.  DOE  believes  that  in  many 
instances  institutions  may  not  have  a 
sufficient  local  pool  of  qualified 
technical  assistance  analysts  to  draw 
from  to  avoid  such  a  situation.  While 
DOE  does  not  propose  to  incorporate 
tliis  concern  into  the  proposed 
rulemaking,  institutions  should  note  thai 
the  requirements  still  stand  for  them  to 
obtain  a  signed  statement  that  the 
technical  analyst  is  free  from  conflicting 
financial  interest  prior  to  beginning 
technical  assistance  or  energy 
conservation  measure  work  and  that 
they  need  to  comiply  with  the 
appropriate  OMB  Circulars  in  using 
competitive  procedures  in  obtaining  the 
services  of  a  technical  analyst. 

Paragraph  (3)  has  been  changed  to 
clarify  the  situations  when  the  Davis- 
Bacon  Act  applies. 

§  455.62    Grant  applications  for  state 
administrative  expenses. 

No  change  is  proposed.  Current 
regulations  provide  that  the  State  may 
apply  for  up  to  2  percent  of  its  total 
allocation  and  after  forwarding  its 
applications  to  DOE  may  apply  for 
further  administrative  e.xpenses  not  to 
exceed  5  percent  of  all  grant  awards,  so 
that  State  administrative  funds  are 
related  to  the  level  of  institutional 
participation  in  this  program.  DOE 
proposes  to  retain  the  current 
procedures,  until  such  time  as  a 
coordinated  State  grant  system  is 
instituted  by  DOE.  A  proposed  rule  was 
published  October  28  governing  this 
system  (45  FR  71498).  to  be  effective  in 
fiscal  1982, 

Some  comments  requested  that  DOE 
provide  for  waivers  of  the  50  percent 
cost  sharing  requirement  for  State 
administrative  grants.  While  NECPA 
allows  DOE  to  determine  the  amount  of 
funds  allocated  to  a  State  for 
administrative  purposes,  it  requires  50 
percent  cost  sharing  on  all  grants. 
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discourages  institutions  having  already 
completed  measures  at  their  own 
initiative.  Finally,  one  comment 
expressed  the  view  that  payback  should 
receive  a  lower  weight  in  the  ranking 
scale.  DOE  has  considered  adopting  a 


which  they  pertain  prior  to  submission 
to  DOE. 

Further,  in  order  to  minimize  the 
number  of  applications  for  review, 
buildings  should  be  presented  under  a 
single  grant  application  for  each 


(c)  with  the  added  phrase  "and  will  be 
considered  to  the  extent  funds  are 
available."  One  comment  called 
attention  to  the  fact  that  under  existing 
regulations  a  resubmitted  grant  could 
force  a  reordering  of  previously 
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Waivers  of  the  cost  sharing  requirement 
for  State  administrati\  e  grants  are  not 
authorized  by  NECPA,  and  therefore 
requests  for  such  cannot  be  acted  upon 
by  DOE. 

§  -435.63    Grantee  records  and  reports. 

Institutional  grantee  reporting 
requirements  have  been  reduced  in 
response  to  comments  regarding  the 
need  to  reduce  paperwork.  The 
proposed  rule  no  longer  asks  for  a  semi- 
annual report  on  technical  assistance 
grants.  Since  most  of  these  grants  are  of 
such  short  duration,  they  are  not  apt  to 
extend  beyond  one  reporting  period.  The 
deletion  of  any  reference  to  a  semi- 
annual technical  assistance  report  does 
not  preclude  the  State  or  the  Secretary 
asking  for  such  a  report  if  it  is  deemed 
that  individual  cases  so  warrant.  The 
proposed  language  also  provides  that  a 
final  report  for  an  energy  conservation 
measures  grant  will  satisfy  the  need  to 
submit  a  semi-annual  report  should  the 
reporting  time  frames  coincide. 

Section  455.63(b)  has  been  amended 
to  reduce  the  information  requested  in 
the  final  report.  The  proposed  rule 
requires  that  the  grantee  final  report 
contain  the  technical  analysts  report  in 
its  entirety  and  the  grantee's  plans  to 
implement  the  analyst's 
recommendations.  Language  asking  for 
milestones  accomplished,  status  of  in- 
progress  activities,  problems 
encountered  and  any  remedial  action  for 
the  technical  assistance  report  has  been 
deleted  as  the  report  will  no  longer  be 
interim  in  nature. 

Final  reports  for  energy  conservation 
measures  grants  addressed  in 
§  455.63(c)(5)  in  the  existing  regulufions 
are  presented  under  (b)(2)  in  the 
proposed  rule.  A  request  for  any  plans 
the  institution  may  have  to  install 
additional  energy  conservation 
measures  has  been  added  to  (b)(2)tii). 
The  requirement  for  follow-up  annual 
reports  for  three  years  following  energy 
conservation  measures  installation, 
§  455.63(e),  has  been  redesignated 
(b)(2){iii).  The  content  of  these  reports 
remains  unchanged. 

Section  455.63(b)(3)  addresses  the 
Slate  reporting  requirement  treated  in 
the  existing  regulations  under 
§  455.73(b).  Paragraph  (3)(i)  speaks  to 
the  element  of  State  administrative 
milestones.  Paragraph  (b)(3)(ii)  provides 
for  the  summary  action  of  the 
institutional  grantee  semi-annual  reports 
and  most  recent  final  reports.  Paragraph 
(b)(3)(iii)  describes  the  annual  report 
regarding  estimated  energy  use 
reductions  attributable  to  the  program. 


Subpart  F— State  Responsibilities 

§  435. 70    State  evaluation  of  grant 

applications. 

As  a  result  of  comments  requesting 
constrained  health  and  education 
facilities  review,  DOE  is  proposing  that 
the  health  and  education  facilities 
agencies  perform  an  abbreviated  review 
of  applications  limited  to  those  selected 
areas  of  importance,  and  has  inserted 
the  word  "abbreviated"  in  the  first 
sentence  of  §  455.70(b). 

Several  informal  comments  prompted 
DOE  to  determine  if  a  technical 
assistance  application  required  review 
by  the  State  educational  facilities 
agency.  NECPA  requires  under  section 
395(c)(1)  (42  U.S.C.  §  8371d(c)(l))  that 
such  applications  are  subject  to  this 
review.  Several  comments  were  related 
to  waiving  the  requirement  for  hospitals 
to  obtain  a  certificate  of  need  as 
required  by  the  Public  Health  Service 
Act  as  a  condition  for  participating  in 
this  program.  DOE  requests  comments 
as  to  whether  this  requirement  for 
hospitals  presents  an  unnecessary 
burden  unrelated  to  the  purposes  of  this 
program. 

§  455.71    State  ranking  of  grant 
applications. 

Several  comments  were  received 
requesting  that  the  ranking  of  grant 
applications  be  on  a  measure  by 
measure  basis.  DOE  recognizes  that 
adoption  of  this  request  may  provide  a 
broader  distribution  of  projects  among 
potential  applicants,  and  that  dollars 
expended  could  produce  more  energy 
savings.  Conversely,  longer  payback 
projects  such  as  solar  and  renewable 
resource  measures  would  not  be  likely 
to  receive  funding  under  a  measure  by 
measure  approach.  DOE  hopes  that 
States  will  work  with  Regional  Solar 
Energy  Centers  to  assure  full 
consideration  of  solar  and  renewable 
resource  measures  by  technical 
analysts.  DOE  proposes  to  allow  States 
the  flexibility  of  ranking  applications  on 
either  a  measure  by  measure  or  a 
building  by  building  basis  as  reflected  in 
the  change  to  paragraph  (b).  Such 
ranking  must  be  consistent  within  the 
State,  as  set  forth  in  an  approved  State 
Plan.  DOE  solicits  comments  on  this 
approach  to  ranking. 

Several  comments  were  recei\ed 
requesting  State  option  in  the  energy 
conservation  measure  ranking  criteria 
for  setting  priorities  among  fuels  in  type 
and  quantity  of  energy  saved.  As  DOE 
recognizes  varying  fuel  priorities  among 
States.  DOE  proposes  to  modify  the 
ranking  criteria  set  forth  in  §  455.71(b)(3) 
to  allow  State  discretion  in  determining 
fuel  priorities  among  oil,  natural  gas  and 


electricity.  A  few  comments  suggested 
that  climate  be  deleted  as  an  energy 
conservation  measure  ranking  factor. 
Since  payback  calculations  would 
encompass  climate  considerations,  DOE 
proposes  the  deletion  of  climate  as  a 
mandatory  ranking  factor. 

Several  comments  were  received 
suggesting  that  hardship  applications  be 
funded  in  their  entirety  from  the  10 
percent  hardship  allocation.  Several 
comments  suggested  using  hardship 
funds  only  for  that  portion  requested  in 
excess  of  50  percent,  with  the  remaining 
Federal  funds- being  drawn  from  the  50 
percent  matching  fund  allocation.  DOE 
recognizes  that  the  States  already  have 
discretion  in  determining  hardship  under 
their  ranking  criteria  for  hardship 
applications  as  set  forth  in  their 
approved  State  Plan.  DOE  proposes  that 
States  be  given  the  option  under  new 
§  455.71(e)(1)  of  whether  hardship 
applications  will  be  funded  wholly  or 
partially  out  of  the  hardship  allocation. 

Several  comments  were  received 
requesting  that  the  30  percent  minimum 
allocation  to  either  schools  or  hospitals 
be  removed.  NECPA  requires  States  to 
allocate  not  less  than  30  percent  of  the 
funds  for  schools  and  hospitals,  so  that 
both  would  be  assured  of  a  minimum 
availability  of  funds.  However,  in  the 
event  that  either  schools  or  hospitals 
within  a  State  fail  to  apply  for  all  their 
reserved  funds,  the  excess  funds  could 
be  utilized  to  fund  additional,  eligible 
energy  conservation  projects,  thus 
utilizing  those  funds  within  the  same 
grant  program  cycle  for  the  purpose 
intended  by  NECPA.  energy 
conservation.  Similarly,  excess  hardship 
funds  not  applied  for  could  also  be 
utilized  within  the  same  grant  progiiim 
cycle  for  additional  eligible  energy 
conservation  projects  even  through  thf'v 
might  not  qualify  as  hardship  applicants. 
To  permit  the  fullest  utilization  of  funds. 
DOE  proposes  to  add  paragraph  (f)  to 
provide  that,  if  after  the  State's  deadline 
for  submitting  applications  there  are 
insufficient  eligible  applications  in  the 
reserved  categories  to  enable  DOE  to 
expend  funds  allocated  to  a  given  Stale, 
the  State  may  recommend  the  remaining 
matching  or  hardship  funds  for  other 
eligible  applicants  who  have  properly 
submitted  apphcalions.  This  provision, 
however,  does  not  permit  the  shifting  of 
funds  between  the  allocation  for  schools 
and  hospitals  and  the  allocation  for 
local  government  and  public  care 
institutions. 

Several  comments  recommended  that 
DOE  continue  to  use  simple  payback  as 
the  economic  analysis  ranking  factor. 
One  comment  suggested  that  using 
simple  payback  as  a  ranking  factor 
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the  entire  project  cost  unless  the 
application  is  approved  by  DOE. 

§  455.81     Grant  awards  for  units  of 
local  government  and  public  care 
ir.'ititutions. 


Subpart  H — State  Plan  Development 
and  .Approval 

i  455.90    Contents  of  state  plan. 

DOE's  in'enl  is  that  States  adhere  to 
the  same  procedures  set  forth  in  §  455.90 


,rl    fV,l    f. 


rw  irw r^ 


IxMr 


alinimo 


from  120  days  to  90  days.  DOE  proposes 
a  new  paragraph  (d)  to  provide  for 
submission  and  approval  procedures  for 
State  Plan  amendments,  and  for 
resubmission  of  State  Plans  and 
amendments  without  such  a  formal 
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discourages  institutions  having  already 
completed  measures  at  their  own 
initiative.  Finally,  one  comment 
expressed  the  view  that  payback  should 
receive  a  lower  weight  in  the  ranking 
scale.  DOE  has  considered  adopting  a 
life-cycle  costing  methodology  to 
detemine  the  payback  of  energy 
conservation  measures  for  ranking 
purposes.  A  life-cycle  costing 
methodology  considers  the  time  value  of 
money,  fuel  price  escalations  and  future 
operating  and  other  costs  over  the  life  of 
the  building  or  measure.  DOE  requests 
comment  as  to  whether  it  should  retain 
simple  payback  as  the  ranking  factor,  or 
to  adopt  a  life-cycle  costing 
methodology. 

Finally,  engineering  analyses  for 
renewable  resource  installations  tend  to 
be  substantially  more  expensive  than 
those  for  conservation  measures  due  to 
a  need  for  more  senior  engineers,  more 
substantial  research,  and  more 
extensive  analysis.  In  recognition  of  the 
difficulty  in  performing  these  analyses. 
DOE  through  the  Regional  Solar  Energy 
Centers  and  the  Solar  Energy  Research 
Institute,  will  provide  technical 
expertise  upon  request  from  applicants 
and  potential  applicants,  architects  and 
engineers,  States,  and  DOE  Regional 
offices.  In  the  event  that  DOE  technical 
resources  become  constrained.  DOE  is 
proposing  to  provide  assistance 
according  to  the  following  priority.  (1) 
States  for  review  of  applicafions;  (2) 
DOE  regional  offices  for  grant  selection; 
(3)  ECM  applicants  previously  funded 
under  the  TA  portion  of  the  program; 
and  (4)  all  others. 

§  455.72    Forwarding  of  applications. 

DOE  is  proposing  to  amend  §  455.72(a) 
in  order  to  specify  that  the  States  must 
forward  all  recommended  applications 
along  with  a  listing  of  buildings  or 
measures  covered  by  eligible 
applicafions  for  schools,  and  hospitals 
or  for  units  of  local  government  and 
public  care  institutions.  For  further 
clarificafion,  DOE  has  added  a 
statement  that  the  list  forwarded  to  DOE 
must  contain  the  standings  of  buildings 
or  measures  if  ranking  has  been 
employed. 

This  program  is  designed  such  that 
applicant  data  is  assembled  on  a 
building  by  building  basis.  However, 
ihis  proi'osed  revision  allows  the  States 
to  rarV  measure  by  measure.  Further, 
the  program  structure  has  always 
allowed  institutions  to  apply  for  funding 
for  more  than  one  building  under  one 
grant  application.  This  additiofciil 
language  simply  requires  the  State  to 
insure  that  projects  are  consolidated 
(i.e.,  if  the  State  uses  measure  by 
measure  ranking)  into  the  buildings  to 


which  they  pertain  prior  to  submission 
to  DOE. 

Further,  in  order  to  minimize  the 
number  of  applications  for  review, 
buildings  should  be  presented  under  a 
single  grant  application  for  each 
institution  or  coordinating  agency  to  the 
extent  possible. 

§  455.73    State  liaison,  monitoring  and 
reporting. 

This  section  was  formerly  entitled 
"State  Duties."  Two  comments  were 
received  expressing  concern  over  the 
lack  of  effective  publicity  and  program 
information.  DOE  recognizes  that  the 
success  of  this  program  relies  heavily  on 
institutions  being  aware  of.policy  and 
procedures  governing  this  program.  DOE 
encourages  the  States  to  utilize  all 
means  possible  in  their  outreach 
activities  to  disseminate  timely  program 
information,  and  will  work  with  the 
States  in  improving  DOE  Regional  State 
communicafions.  A  requirement  of  a 
State  Plan  is  for  States  to  consult  with, 
and  disseminate  information  to.  eligible 
institutions  on  program  activities  and 
requirements.  DOE  has  amended 
§  455.73(a)(3).  now  §  455.73(c).  by 
inserting  the  word  "specific"  before 
"reasons"  to  highlight  the  importance  of 
the  States  informing  those  applicants 
whose  applications  were  not 
recommended  exactly  why  the 
applicafion  was  not  funded. 

DOE  proposes  to  amend  §  455.73  by 
addressing  State  reporting  requirements 
in  conjunction  with  other  reporting 
requirements  in  §  455.63(b)(3).  Since 
reporting  is  a  State  duty,  it  is  cited  as 
such  in  the  new  §  455.73(f)  and 
crossreferenced  to  the  reporting  section. 

Two  comments  spoke  to  the  levels  of 
responsibility  assigned  to  the  States. 
One  comment  urged  less  control  and 
one  urged  more  control  at  the  State 
level.  The  Conference  Report 
accompanying  NECPA  envisions  the 
States  as  a  partner  with  DOE  in  program 
oversight  and  implementation,  and  this 
proposed  rulem.aking  attempts  to 
balance  the  roles  of  States  and  DOE  to 
provide  flexibility  where  its  useful. 

Subpart  G — Grant  Awards 

%  453.80    Approval  of  grant 
cppUcations. 

No  comments  were  received  relevant 
to  the  actual  awarding  of  grants.  DOE's 
experiences  with  the  program  prompts 
some  proposed  modifications  in  this  part 
for  purposes  of  clarification.  One 
substantive  addition  is  a  new  part  which 
allows  pregnant  costs  from  applicafion 
submission  date. 

Section  455.80(a)  remains  unchanged. 
The  last  sentence  of  §  455.80(b)  becomes 


(c)  with  the  added  phrase  "and  will  be 
considered  to  the  extent  funds  are 
available."  One  comment  called 
attenfion  to  the  fact  that  under  existing 
regulations  a  resubmitted  grant  could 
force  a  reordering  of  previously 
recommended  and  approved 
applications.  This  procedure  would  not 
only  place  an  undue  burden  on  the 
States,  but  it  would  give  the  applicant 
resubmitting  the  opportunity  to  benefit 
from  knowing  where  lines  had  been 
drawn  on  earlier  rankings.  The  added 
phrase  is  to  clarify  DOE's  intent  that  an 
application  resubmitted  after  State 
deadlines  need  not  be  considered  in 
competifion  with  applications  already 
recommended,  but  only  to  the  extent 
funds  are  available  within  that  cycle.  In 
order  to  further  clarify  the  procedure, 
two  other  sentences  were  added, 
stafing,  "However,  nothing  in  this 
provision  shall  obligate  either  the  State 
or  Secretary  to  take  final  action 
regarding  a  resubmitted  applicafion 
within  a  grant  program  cycle.  An 
application  not  acted  upon  may  be 
resubmitted  in  a  subsequent  program 
cycle." 

Program  history  suggests  the  need  to 
clarify  existing  regulatory  intent 
regarding  subsequent  awards  to  the 
same  building.  The  existing  language, 
"Financial  assistance  under  this  part  for 
any  single  technical  assistance  program 
or  energy  conservation  measure  shall 
not  exceed  the  amount  of  the  initial 
grant  award,"  has  been,  in  part, 
misconstrued  so  as  to  prevent  additional 
awards  to  the  same  building  or  to  new 
and  exclusively  different  work  to  the 
same  aspect  of  the  facility.  This  was  not 
DOE's  intent.  To  clarify  this  issue,  the 
former  (c)  is  expanded  and  becomes  (d) 
and  (e).  The  new  paragraph  (d)  clarifies 
that  DOE  shall  not  provide  supplemental 
funds  for  a  grant  and  that  only  one 
technical  assistance  grant  per  building 
will  be  funded.  Paragraph  (e)  similarly 
provides  that  DOE  shall  not  provide 
supplemental  funds  for  a  grant  for 
energy  conservation  measures  nor  shall 
it  permit  more  than  one  grant  per 
building  per  cycle. 

DOE  is  concerned  that  the  elapsed 
lime  from  submission  of  an  appficafion 
to  actual  awarding  of  grant  may  be  a 
waiting  time  that  works  as  a 
disincentive.  In  addition,  the  potential 
grantees'  construcfion  costs  might 
change  during  this  period.  To  help  allay 
these  difficuhies,  paragraph  (f)  has  been 
added  which  provides  that  DOE  may 
fund  pregnant  costs  incurred  after 
application  submission.  DOE  stresses 
that  this  provision  does  not  assure  that 
the  applicant  will  receive  a  grant  and 
the  applicant  bears  the  responsibility  for 
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eligible  insfitufions  of  the  options  it  has 
selected,  even  if  the  Stale  chooses  not  to 
vary  its  present  procedures. 

Other  proposed  revisions  are  matters 
of  clarification,  some  of  which  have 
been  previously  discussed  with  States 
and  presented  in  program  directives. 


govern  indirect  costs,  and  allowability 
of  indirect  costs  is  not  addressed  in  the 
proposed  rulemaking. 

One  comment  each  was  received  on 
the  following  areas:  the  program  should 
receive  greater  funding;  the  funds  should 
be  made  available  until  expended; 


the  application  and  subsequent 
assurance  of  compliance  on  a  case 
specific  basis.  DOE  believes  this  is  an 
adminis    alive  matter  and  should  not  be 
prescribed  by  rule. 

One  comment  was  received  from  the 
Government  of  American  Samoa  noting 
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the  entire  project  cost  unless  the 
application  is  approved  by  DOE. 

§  455.81    Grant  awards  for  units  of 
local  government  and  public  care 
in'stitulions. 

Section  455.81,  paragraph  (c)  has  been 
inserted  to  clarify  that,  pursuant  to 
NECPA,  local  government  and  public 
care  institutions  are  not  eligible  for 
financial  assistance  for  severe  hardship. 
The  former  (c)  has  been  redesignated 
(d). 

§  -{45.82    Grant  awards  for  schools  and 
hospitals. 

The  set  percentages  for  technical 
assistance  funds  within  State 
allocations  which  were  set  in  the  law 
have  been  deleted  from  §  455.82(a)  since 
the  referenced  period  has  nearly 
elapsed.  DOE  has  instead  substituted  a 
provision  that  notification  of  the 
technical  assistance  portion  of  the  State 
allocations  will  accompany  the  Federal 
Register  Notice  of  these  allocations.  In 
§  455.82(c)  the  words  "up  to"  have  been 
inserted  before  the  phrase  "The 
Secretary  may  award  *   *  *"  in  order  to 
allow  available  funds  wi!hin  a  State  to 
be  used  for  other  eligible  applications 
should  insufficient  eligible  applications 
be  submitted  to  utilize  the  10  perct:at  set 
aside. 

Paragraph  (d)  has  been  deleted  to 
bring  this  section  into  hne  with  the 
proposed  revisions  in  §  455.71. 
Paragraphs  (e)  and  (f)  have  been 
redesignated  (d)  and  (e).  The  new  (e) 
has  been  modified  to  clarify  the 
conditions  under  which  former  work 
.may  serve  as  non- Federal  share  credit. 
It  stipulates  that  only  work  in  the  ^;rant 
building  which  otherwise  be  an  eligible 
pleasure  and  satisfy  the  required 
element  of  the  programs  can  be  used  for 
non-Federal  share  credit.  Further 
f  iarification  is  provided  by  stating  credit 
sh.-ill  not  exceed  and  amount  to  the  non- 
federal share  of  the  proposed  erergy 
'.onservation  measure. 

One  comment  was  reci^ived 
i;:questing  energy  conservation  measure 
credit  up  to  12-18  months  before 
application,  Congressional  intent  w.:s 
that  any  form  of  credit  should  date  back 
to  the  time  the  President  signed  N'ECF.X 
(November  8, 1978).  Therefo.re,  the 
requested  time  frame  would  be  met  in 
any  future  cycles. 

§  435.83    Grant  awards  for  state 
administrative  expenses. 

The  content  remains  unchanged  irom 
the  current  rule. 


Subpart  H — State  Plan  Development 
end  Approval 

%  435.90    Contents  of  state  plan. 

DOE's  in'enf  is  that  States  adhere  to 
the  same  procedures  set  forth  in  §  455.90 
(a)  and  (b)  for  involving  eligible 
institutions  in  the  development  of  Stale 
Plan  amendments  and  for  notifying 
institutions  of  any  m.ajor  changes  to 
their  State  Plan.  Section  455.9C(e)  was 
amended  to  conform  to  §  455.71|b)(3) 
giving  States  the  option  for  determ.ining 
the  order  of  priority  given  to  oil,  natural 
gas  and  electricity. 

Several  comments  were  received 
inquiring  as  to  what  constitutes  a 
written  justification  for  not 
implementing  maintenance  and 
operating  procedures.  DOE  proposes  to 
amend  §  455.90{j)  to  establish  criteria  for 
determining  satisfactory  justification  for 
not  implemeniing  maintenance  and 
operating  procedu'^es.  DOE  proposes  to 
delete  §  455.90(m)  in  its  entirety  because 
it  was  dealt  with  in  a  substantive 
fashion  in  other  sections. 

Several  comments  were  received 
requesting  that,  under  §  455.90(o),  now 
§  455.90(n),  the  words  "financial 
auditing"  be  deleted.  IJndei  0MB 
Circulars  A-J02  and  A-110,  grantee 
financial  management  systems  are 
supposed  to  provide  for  "examinations 
in  the  form  of  audits  or  internal  audits" 
not  less  than  once  every  two  years. 
These  audits  are  meant  to  ascertain  the 
effectiveness  of  the  financial 
management  systems  and  internal 
procedures  establisjiefi  to  meet  the 
terms  and  conditions  of  the  grant  and 
should  be  conducted  on  an  organization- 
wide,  rather  than  grant  fpei.ific.  basis. 
While  DOE  proposes  the  deletion  of 
financial  auditing  «f  instiUitional 
grantees  as  a  StaLeJa«k,  Stntes  should, 
as  part  of  their  progr.nn  monitoring 
responsibility,  see  that  institutional 
grantees  have  met  or  will  meet  the  audit 
requirements  presri^bed  LyOMB.  States 
are  expecti'd  to  re\  lew  reports 
submitted  by  grantc.  s.  which  include 
financial  status  reports,  and  refer  any 
significant  inadequacies  found  to  DOE. 
Se\eral  cor.:me;its  wore  received 
questioning  whether  the  cost  of  a 
findn.:i,i!  Huuit  was  an  allowable  cost. 
The  cost  of  ii  financ!L?l  audit  is  an 
allowable  cost  for  ail  ,jran!?es. 

DOE  is  proposing  to  add  §  455.90(p) 
which  addresses  data  gathering 
requirements  under  tlie  law  which  were 
not  explicitly  addressed  in  the  previous 
rulemaking. 

§  435.91    Submission  and  approval  of 
state  plans. 

DOE  is  proposing  to  change  the 
submittal  time  frame  for  State  Plans 


from  120  days  to  90  days.  DOE  proposes 
a  new  paragraph  (d)  to  provide  for 
submission  and  approval  procedures  for 
State  Plan  amendments,  and  for 
resubmission  of  State  Plans  and 
amendments  without  such  a  formal 
consent  procedure  on  the  part  of  the 
Secretary. 

§  455.92    State  plans  developed  by  the 
Secretary. 

No  change  is  proposed. 

Subpart  I—.'Mlocation  of  Appropriations 
Among  the  States 

§  455.  ICO    Allocation  of  funds. 

Paragraph  (b)  has  been  amended  to 
address  amounts  allocated  for  grants 
within  a  State  for  technical  assistance 
and  energy  conservation  measure  grants 
for  schools  and  hospitals  under  the  new 
(i)  and  for  technical  assistance  grants 
for  units  of  local  government  and  public 
care  institutions  under  the  new  (ii). 

Paragraph  (d)  has  been  amended  to 
reflect  the  proposed  §  455.71(f)  providing 
flexibility  in  the  use  of  hardship  funds 
for  schools  and  hospitals  when  there  are 
insufficient  applications  for  hardship 
assistance.  Specifically,  the  words 
"shall  apportion"  in  the  first  sentence 
have  been  replaced  with  "make 
available  up  to,"  and  the  phrase  "in 
excess  of  the  50  percent  Federal  share 
but"  has  been  deleted  so  as  not  to 
confuse  the  proposed  State  option  for 
the  treatment  of  hardship  funds  as 
referenced  in  proposed  §  455,71  (e)(1). 
The  wo.-ds  "Federal  share"  have  been 
added  after  "90  percent"  in  the  same 
sentence  for  clarity.  In  the  second 
sentence  of  paragraph  (d),  the  cross- 
reference  to  §  455.71(d)  has  been 
updated  to  §  455.71(e). 

§  455. 101    A  Ihcation  formulas. 

No  change  is  proposed. 

§  455.102    Rpullocation  of  funds. 

DOE  proposes  to  combine  paragraphs 
(c)  and  (d)  of  the  existing  ru'emaking 
under  a  new  paragraph  (c)  that  speaks 
to  DOE's  reallocation  all  of  funds 
remaining  at  the  end  of  any  grant 
prog'  am  cycle  among  all  States  in  the 
next  grant  progrim  cycle. 

Miscellaneous 

.VIosI  of  DOE's  proposed  revisions  are 
designed  to  alloiv  more  State  discretion 
in  ihe  preparation  and  amendment  of 
ilieir  State  Plans  so  that  they  might  be 
more  responsive  to  the  concerns  and 
interests  of  their  respective  participaiUs. 
The  option  of  prioritizing  fuels  to  be 
saved,  or  the  alternative  ranking 
measure  by  measure  or  building  by 
building  are  two  examples.  It  remains 
the  State's  responsibility  to  inform 


eligible  institutions  of  the  options  it  has 
selected,  even  if  the  State  chooses  not  to 
vary  its  present  procedures, 

Other  proposed  revisions  are  matters 
of  clarification,  some  of  which  have 
been  previously  discussed  with  States 
and  presented  in  program  directives. 
Such  items  as  the  definition  of  a 
coordinating  agency  or  what  constitutes 
a  satisfactory  written  justification  for 
not  implementing  operations  and 
maintenance  procedures  will  probably 
not  involve  any  changes  in  State  Plans 
as  they  reaffirm  earlier  understandings. 
Other  items,  while  deemed  a 
clarification  by  DOE,  such  as  factors  to 
determine  costs,  are  apt  to  interject  new 
conditions  in  most  States'  plans.  To  the 
extent  that  matters  of  clarification 
constitute  a  change  in  the  State's 
interpretation,  these  proposed  revisions 
mandate  changes. 

There  are  several  proposed 
modifications  to  the  regulations  that  will 
clearly  require  a  change  in  State  Plans 
and/or  will  impact  on  program 
operation.  The  reduction  in  the  number 
of  grantee  reports  as  well  as  fewer 
pieces  of  information  requested  in  the 
technical  assistance  and  energy 
conservation  measures  final  reports  will 
effect  change  in  the  operations  but 
should  not  require  attention  prior  to 
opening  the  next  program  cycle. 

Changes  that  would  require 
immediate  modifications  to  Plans  and/ 
or  to  operations  are: 

1.  Option  to  rank  by  measure 

2.  Coal  conversion  projects'  payback 
determination 

3.  Removal  of  financial  auditing  as  a 
State  duty 

4.  Deletion  of  preliminary  energy  audit 
information  from  technical  assistance 
application  as  well  as  a  separate 
certification  that  funds  will  be  expended 
for  purposes  stated  in  the  application. 
Changes  in  the  manner  in  which 
eligibility  is  certified  could  constitute  a 
modification  in  some  States 

5.  The  time  frame  for  submitting  State 
Plans  or  amendments  has  been  reduced 
from  120  to  90  days 

It  is  DOE's  intention  to  work  with  the 
respective  States  to  be  sure  the 
implications  of  any  changes  in  the  final 
rule  are  thoroughly  understood  and 
implemented  as  expeditiously  as 
possible. 

A  number  of  comments  recommended 
that  DOE  seek  to  disallow  indirect  costs 
as  eligible  grant  costs  for  these 
programs.  Indirect  costs  arc  those  costs 
incurred  for  a  common  or  joint  purpose 
that  benefit  more  than  one  cost 
objective,  and  are  not  readily  assignable 
to  the  cost  objective  specifically 
benefited.  The  applicable  cost  principles 


govern  indirect  costs,  and  allowability 
of  indirect  costs  is  not  addressed  in  the 
proposed  rulemaking. 

One  comment  each  was  received  on 
the  following  areas:  the  program  should 
receive  greater  funding;  the  funds  should 
be  made  available  until  expended; 
energy  audits  should  be  eliminated; 
institutional  sector  categories  should  be 
eliminated  for  purposes  of  this  program, 
and  the  program  should  be  extended 
over  the  next  few  fiscal  years.  All  of  the 
above  areas  are  outside  of  DOE's 
authority,  and  properly  fall  under  the 
purview  of  Congress  (insofar  as  program 
funding  and  expiration  are  concerned) 
or  are  specifically  required  by  NECA 
(insofar  as  the  elimination  of  energy 
audits  and  institutional  sector  categories 
eligible  for  funding  are  concerned). 

One  comment  requested  that  DOE 
consider  retroactive  funding,  or 
reimbursement  of  projects  already 
completed.  The  intent  of  Congress,  as 
expressed  in  the  conference  report  on 
NECPA,  clearly  prohibits  funding  for 
projects  commenced  prior  to  November 
8, 1978.  The  applicant  under  current 
regulations  may  claim  projects  initiated 
since  that  date  with  non-federal  funds 
as  credit  in  determining  their  non- 
Federal  share  for  additional  technical 
assistance  or  energy  conservation 
measure  projects  within  the  same 
building. 

Seven  comments  addressed  the  timing 
of  grant  program  cycles.  Three  of  the 
comments  wanted  longer  cycles,  two 
comments  asked  for  advance  notice  of 
potential  funding  times  and  dates,  one 
comment  asked  for  two  cycles  per  year 
so  thai  TA  and  ECM  grants  for  a  given 
project  could  be  funded  within  one  year, 
and  one  comment  requested  the  cycles 
be  timed  to  match  the  school  year.  A 
number  of  comments  favored  a  12- 
month  cycle. 

DOE  proposes  a  12-month  grant 
program  cycle,  and  requests  comment 
on  whether  the  annual  cycle  should  be  a 
fiscal,  calendar,  or  construction  year 
cycle.  Finally,  while  the  beginning  and 
ending  dates  of  the  grant  program  cycle 
will  be  set  uniformly  by  DOE,  it  is 
proposed  that  individual  States,  in 
conjunction  with  their  DOE  Regional 
Offices,  have  the  latitude  for  negotiating 
and  determining  intermediate  submittal 
dates  of  reviewed  and  ranked 
applications  from  the  States  to  their 
DOE  Regional  Offices, 

One  comment  was  received 
requesting  a  simple  change  order 
process  be  addressed  in  the  proposed 
rulemaking.  The  degree  of  change 
affected  by  such  an  order  requires  a 
judgn-.ental  decision  as  to  whether  it 
significantly  affects  the  original  intent  of 


the  application  and  subsequent 
assurance  of  compliance  on  a  case 
specific  basis.  DOE  believes  this  is  an 
adminis  -ative  matter  and  should  not  be 
prescribed  by  rule. 

One  comment  was  received  from  the 
Government  of  American  Samoa  noting 
ihe  relevance  of  Public  Law  96-205  Title 
VI  Section  601  (48  USC  1469a)  to  the 
match  requirements.  Since  this  is  a 
concern  of  limited  purview,  it  will  be 
dealt  with  outside  the  regulations. 

III.  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments  with  respect 
to  the  proposed  regulation  to  Docket 
Number  CAS-RM-78-503,  Office  of 
Hearings  and  Dockets,  Conservation 
and  Solar  Energy,  Department  of  Energy. 
Mail  Stop  6B-025.  Washington,  D.C. 
20585.  All  comments  received  will  be 
available  for  public  inspection  in  the 
DOE  Reading  Room,  Room  lE-190, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday.  All 
comments  and  related  information  must 
be  received  on  or  before  January  28, 
1981,  to  ensure  consideration. 

All  information  or  data  considered  by 
the  person  furnishing  it  to  be 
confidential  must  be  so  identified  and 
subm.itted  in  writing,  or  it  will  not  be 
treated  as  confidential.  DOE  reserves 
the  right  to  determine  the  confidential 
status  of  the  information  or  data  and  to 
treat  it  according  to  its  determination. 

Public  hearings  will  be  held  in  two 
DOE  Regions,  in  addition  to  the  national 
hearing  in  Washington,  D.C,  to  receive 
oral  presentations  from  interested 
persons. 

A.  Public  Hearings.  The  national 
hearing  will  be  held  at  9:00  a.m.  e.s.t.,  on 
January  16, 1981.  Room  2105,  2000  M 
Street  NW.,  Washington.  D.C.  Regional 
hearing  dates  and  locations  are  found 
below.  Any  person  who  has  an  interest 
in  the  proposed  regulation  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  it  may 
make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  The  person  making  the 
request  should  describe  his  or  her 
inte.'-est  in  the  proceeding  and  provide  a 
concise  summary  of  the  proposed  oral 
presentation  and  a  phone  number  where 
he  or  she  may  be  reached.  Each  person 
who,  in  DOE's  judgment,  proposes  to 
present  relevant  material  and 
information  shall  be  selected  to  be 
heard  and  shall  be  notified  by  DOE  of 
their  participation  before  4:30  p,m.,  local 
time.  January  8, 1981,  for  the  national 
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hearing,  and  January  9, 1981  for  the  hearing.  Requests  to  make  an  oral 

regional  hearings,  and  shall  bring  15  presentation  must  be  submitted  to  the 

copies  of  their  proposed  statement  to  the     parties  listed  below: 


HearinQ  dates 


Submit  requests  to  testify  to- 


Hearing  location 


Ian  IB  Carol  Smoos.  Deot.  0)  Enerov,  Mail  Stop  68-  Rm.  2105.  2000  M  St   N.W.,  Washington, 


Subpart  B— Preliminary  Energy  Audits  and 
Energy  Audit  Grant  Procedures 

455.10    Purpose  and  scope. 

***** 

455.18    Contents  of  an  energy  audit. 
fiiihnart  C— Technical  Assistance  Proorams 


and  2  Title  III  of  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95-619, 
92  Stat.  306  et  seq.\  which  adds  Parts  G 
and  H',  rspectively,  to  Tide  III  of  the 
Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  42  U.S.C.  6321  et  seq. 


which  acts,  and  is  authorized  by  eligible  (i)  Replacement  or  modification  of 


institutions  to  so  act,  as  the  agent  for 
such  institutions  with  respect  to  their 
participation  in  the  program. 

"DOE  "  means  the  Department  of 
Energy 


l:i" 


^r  _ 


lighting  fixtures  to  increase  the  energy 
efficiency  of  the  lighting  system  without 
increasing  the  overall  illumination  of  a 
facility,  unless  such  increase  in 
illumination  is  necessary  to  conform  to 
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hearing,  and  January  9, 1981  for  the  hearing.  Requests  to  make  an  oral 

regional  hearings,  and  shall  bring  15  presentation  must  be  submitted  to  the 

copies  of  their  proposed  statement  to  the     parties  listed  below: 

Hearing  dales  Submit  requests  to  testify  to—  Hearing  location 

Jan.  16 Carol  Snipes,  Dept.  of  Energy.  Mail  Stop  68-  Rm.  2105.  2000  M  St   N.W.,  Washington, 

025,  Washington,  DC.  20585.  DC. 

Jan.  15 Ken  Johnson,  Dept.  of  Energy.  175  W  Jack-  Ambassador  West   Hotel.   George's   Room, 

son  Blvd.,  Chicago,  Illinois  60604.  1300  N.  State  Pky ,  Chicago,  Illinois. 

Jan.  20 „ _— Tery  Osborn,  Dept.  of  Energy.  333  Mariiel  Golden     Gateway     Holiday     Inn,     Oregon/ 

Street.  San  Francisco,  CA  94105  Nevada  Room,  1500  Van  Ness  Ave.,  San 

Francisco,  CA. 


B.  Conduct  of  Hearings.  DOE  reserves 
the  right  to  arrange  the  schedule  of 
presentations  to  be  heard,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
presentations  may  be  limited,  based  on 
the  number  of  persons  requesting  to  be 
heard.  A  DOE  official  will  be  designated 
as  presiding  officer  of  the  hearing,  and 
questions  may  be  asked  only  by  those 
conducting  the  hearing.  There  will  be  no 
cross-examination  of  persons  presenting 
statements.  Any  participant  who  wishes 
to  ask  a  question  at  the  hearing  may 
submit  the  question  in  writing  to  the 
presiding  officer,  who  will  determine 
whether  the  questions  are  relevant  and 
material,  and  whether  time  limitations 
permit  a  response. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  each  hearing  will  be 
made,  be  retained  by  DOE,  and  be  made 
available  for  inspection  at  the  DOE 
F'reedom  of  Information  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  S.W„ 
Washington.  D.C.  20585  between  8:00 
a.m.  and  4:30  p.m„  Monday  through 
Friday,  and  at  DOE's  Region  5  (Chicago) 
and  Region  9  (San  Francisco]  Reading 
Rooms.  A  copy  of  the  transcript  may  be 
purchased  from  the  reporter. 

Environmental  and  Regulatory 
Assessments.  Pursuant  to  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U,S.C.  4321  et  seq..  DOE 
published  a  Notice  of  Availability  of  an 
environmental  assessment  (EA)  of  the 
entire  Title  III  on  March  12, 1979,  in  the 
Federal  Register  (44  FR  13554).  Based  on 
this  EA,  DOE  determined  that  the 
NECPA  Title  III  program  did  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  moaning 
of  NEPA,  and  that  an  environmental 
impact  statem.ent  (EIS)  was  not  needed 
to  support  the  action. 

DOE  has  reviewed  the  environmental 
impacts  of  the  amendments  proposed 
herein.  It  is  DOE's  judgment  that  the 


effect  of  these  amendments  will  be  to 
improve  the  administrative  aspects  of 
the  program,  and  provide  greater 
flexibility  in  the  program  at  the  State 
level.  No  new  or  additional 
environmental  impacts  are  associated 
with  the  new  amendments,  nor  do  these 
new  amendments  require  the  addition  of 
any  mitigating  measures  beyond  those 
already  contained  in  the  program. 

It  is  thus  DOE's  determination  that  the 
environmental  impacts  of  the 
amendments  have  been  adequately 
analyzed  in  the  March  1979  EA,  and  that 
these  impacts  are  not  significant.  Hence, 
no  additional  EA  or  EIS  is  required. 

This  proposed  rulemaking  has  been 
reviewed  in  accordance  with  Executive 
Order  12044,  43  FR  12661,  and  has 
determined  that  the  proposed 
rulemaking  is  "significant"  but  not  major 
and  therefore  does  not  require 
regulatory  analysis.  This  proposed 
rulemaking  has  also  been  reviewed  in 
accordance  with  OMB  Circular  A-116  to 
assess  the  impacts  on  urban  centers  and 
communities,  and  DOE  has  determined 
that  the  proposed  rule  does  not 
constitute  a  major  proposal  requiring 
formal  analysis. 

In  consideration  of  the  foregoing,  DOE 
proposes  to  amend  Chapter  II,  Title  10, 
in  Part  455  of  the  Code  of  Federal 
Regulations  by  revising  Subpart  A; 
revising  §  455.10  and  adding  new 
§  455.18  in  subpart  B;  and  revising 
subparts  C-I  to  read  as  follows: 

Issued  in  VViishinglon.  DC  December  17, 
1960. 

T.  E.  Stetson, 

.■\f!sistant  Secretary,  Conservation  and  Solar 
Energy. 

PART  455— GRANT  PROGRAMS  FOR 
SCHOOLS  AND  HOSPITALS  AND 
BUILDINGS  OWNED  BY  UNITS  OF 
LOCAL  GOVERNMENT  AND  PUBLIC 
CARE  INSITITUTIONS 

Subpart  A— General  Provisions 

Sec. 

455.1  Purpose  and  scope. 

455.2  Definitions. 

455.3  Administration  of  j^r.ints. 

455.4  Recordkeeping. 

4,55.5    Suspension  ;tnd  li-'i-a;inii!ion  of  grants. 


Subpart  B— Preliminary  Energy  Audits  and 
Energy  Audit  Grant  Procedures 

455.10    Purpose  and  scope. 

***** 

455.18    Contents  of  an  energy  audit. 

Subpart  0— Technical  Assistance  Programs 
for  Schools,  Hospitals,  Units  of  Local 
Government  and  Public  Care  Institutions 

455.40  Purpose  and  scope. 

455.41  Eligibility. 

455.42  Contents  of  program. 

Subpart  D— Energy  Conservation  Measures 
for  Schools  and  Hospitals 

455.50  Purpose  and  scope. 

455.51  Eligibility. 

455.52  Contents  of  program 

Subpart  E— Applicant  Responsibilities 

455.60  Grant  application  submittals. 

455.61  Applicant  certifications. 

455.62  Grant  applications  for  state 
administrative  expenses. 

455.63  Grantee  records  and  reports. 

Subpart  F— State  Responsibilities 

455.70  State  evaluation  of  grant 
applications. 

455.71  State  ranking  of  grant  applications. 

455.72  Forwarding  of  applications. 

455.73  State  liaison,  monitoring  and 
reporting. 

Subpart  G — Grant  Awards 

455.80  Approval  of  grant  applications. 

455.81  Grant  awards  for  units  of  local 
government  and  public  care  institutions. 

455.82  Grant  awards  for  schools  and 
hospitals. 

455.83  Grant  awards  for  state 
administrative  expenses. 

Subpart  H— State  Plan  Development  and 
Approval 

455.90  Contents  of  state  plan. 

455.91  Submission  and  approval  of  state 
plans. 

455.92  Slate  plans  developed  by  the 
Secretary. 

Subpart  I— Allocation  of  Appropriations 
Among  the  States 

455.100  Allocation  of  funds. 

455.101  Allocation  formulas. 

455.102  Reallocation  of  funds. 
Authority:  Title  III  of  the  National  Energy 

Conservation  Policy  Act,  Pub.  L.  95-619,  92 
Stat.  3206  et  seq..  which  establishes  Parts  G 
and  H  of  Title  III  of  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6371  et  seq.; 
Section  365(e)(2),  42  U.S.C  6325(e)(2),  of  the 
Energy  Conservation  and  Production  Act, 
Pub,  L.  94-385,  42  U.S.C,  3801  et  sag.:  and 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91,  42  U.S.C  7101  et  seq. 

Subpart  A— General  Provisions 

§  455.1     Purpose  and  scope. 

(a)  This  part  establishes  progran.s  of 
financial  assistance  pursuant  to  Parts  1 
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"Heating  degree  days"  means  the 
annual  sum  of  the  number  of  Fahrenheit 
degrees  of  each  day's  mean  temperature 
below  65°  for  a  given  locality 

"Hospital"  means  a  public  or  non- 
orofit  institution  which  is  a  general 


occupied  by  a  public  care  institution  or 
or  an  office  or  agency  of  a  unit  of  local 
government. 

"Public  care  institution"  means  a 
public  or  non-profit  institution  which 
owns — 


for  gainful  employment  in  a  recognized 
occupation  and  which  meets  the 
provisions  cited  in  paragraph  (b)(lH3) 
of  this  section;  or 

(d)  Is  a  local  educational  agency. 

"School  facilities"  means  buildings 
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and  2  Title  III  of  the  National  Energy 
-  Conservation  Policy  Act,  Pub.  L.  95-619, 
92  Stat.  306  et  seq.\  which  adds  Parts  G 
and  H',  rspectively,  to  Title  III  of  the 
Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  42  U.S.C.  6321  et  seq. 

(b)  This  subpart  authorizes  grants  to 
States  or  to  public  or  non-profit  schools 
and  hospitals  to  assist  them  in 
conducting  preliminary  energy  audits 
and  energy  audits,  in  identifying  and 
implementing  energy  conservation 
maintenance  and  operating  procedures 
and  in  evaluating,  acquiring  and 
installing  energy  conservation  measures, 
including  solar  energy  or  other 
renewable  resource  measures,  to  reduce 
the  energy  use  and  anticipated  energy 
costs  of  buildings  owned  by  schools  and 
hospitals. 

(c)  This  subpart  also  authorizes  grants 
to  States  or  units  of  local  government 
and  public  care  institutions  to  assist 
them  in  conducting  preliminary  energy 
audits  and  energy  audits,  in  identifying 
and  implementing  energy  conservation 
maintenance  and  operating  procedures 
and  evaluating  energy  conservation 
measures,  including  solar  energy  and 
other  renewable  resource  measures,  to 
reduce  the  energy  use  and  anticipated 
energy  costs  of  buildings  owned  by  units 
of  local  government  and  public  care 
institutions. 

§  455.2    Definitions. 

"Act",  as  used  in  this  part,  means  the 
Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  42  U.S.C.  6321  et  seq..  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  Pub.  L  95-619, 
Stat,  3206. 

"Auditor"  means  any  person  who  is 
qualified  in  accordance  with  10  CFR 
450.44  to  conduct  an  energy  audit.    • 

"Building"  means  any  structisr'?,  the 
cunstruciion  of  which  was  completed  on 
or  before  April  20, 1977,  which  includes 
a  heating  or  cooling  system,  or  both. 

"Comple.v"  means  a  closely  situated 
group  of  buildings  on  a  contiguous  site, 
or  a  closely  situated  group  of  buildings 
served  by  a  central  utility  plant,  such  as 
a  college  campus  or  a  multibuilding 
hospital. 

"Construction  completion"  mR.^ns  the 
daie  of  issuance  of  an  occupancy  permit 
for  a  building  or  the  date  the  building  is 
ready  fjr  occupancv,  r'.s  dpternanud  bv 
DOE. 

"Cooling  degree  days"  meur.s  the 
annua!  .sum  of  the  number  of  Fahrenheit 
dngroes  of  each,  day's  mean  temperature 
nbove  65'  for  a  .given  lorality. 

"Coordin.-.ting  agency  '  means  any 
pi.ibiic  or  non-profl*  tTgar-.ization  legally 
constituted  within  a  State  for  either 
!idministrative  control  or  services  for  a 
lOiip  of  institutions  v.  ithin  a  State  and 


which  acts,  and  is  authorized  by  eligible 
institutions  to  so  act,  as  the  agent  for 
such  institutions  with  respect  to  their 
participation  in  the  program. 

"DOE"  means  the  Department  of 
Energy. 

"Energy  audit"  means  any  survey  of  a 
building  or  complex  conducted  in 
accordance  with  the  requirements  of 
Subpart  E  of  10  CFR  Part  450. 

"Energy  conservation  maintenance 
and  operating  procedures"  means 
modifications  in  the  maintenance  and 
operations  of  a  building,  and  any 
installation  therein,  which  are  designed 
to  reduce  the  energj'  use  in  such  building 
and  which  require  no  significant 
e.xpenditure  of  funds. 

"Energy  conservation  measure" 
means  installation  or  modification  of  an 
installation  in  a  building  which  is 
primarily  intended  to  reduce  energy 
consumption  or  allow  the  use/)f  an 
alternative  energy  source,  which  may 
contain  an  internal  control  and 
measurem.ent  devices,  including,  but  not 
limited  to — 

(a)  Insulation  of  the  building  structure 
and  systems  within  the  building; 

(b)  Storm  windows  and  doors, 
multiglazed  windows  and  doors,  heat 
absorbing  or  heat  reflective  glazed  and 
coated  windows  and  door  systems, 
additional  glazing,  reductions  in  glass 
area,  and  other  window  and  door 
systems  modifications; 

(c)  Automatic  energy  control  system.s 
which  would  reduce  energy 
consumption; 

(d)  Equipment  required  to  operate 
variable  steam,  hydraulic,  and 
ventilating  systems  adjusted  by 
autom.atic  energy  control  systems; 

(ej  Active  or  passive  solar  space 
heating  or  cooling  system.s,  solar  electric 
generating  systems,  or  any  combination 
thereof; 

(f)  Active  or  passive  solar  water 
heating  systems; 

(g)  Furnace  or  utility  plant  and 
distribution  system  modifications 
including — 

(1)  Replacem.ent  burners,  furnaces, 
boilers,  or  any  combination  thereof, 
which  substantially  increase  the  energy 
efficiency  of  the  heating  system; 

(2)  Devices  for  modifying  flue 
openings  which  will  increase  the  energy 
efficiency  of  the  heating  system; 

(3)  Electrical  or  mechanical  furnace 
ignition  systems  which  replace  standing 
gas  i.\o\  lights;  and 

(4j  Utility  plant  system  conversion 
measures  ircUirl'.-.g  conversion  of 
existic.e  oil  and  gas-fired  boiler 
i,-'sia!l«;:  ins  to  alternative  energy 
sources,  ii'ciuding  coal; 

(h)  Addition  of  caulking  and 
weatherstripping; 


(i)  Replacement  or  modification  of 
lighting  fixtures  to  increase  the  energy 
efficiency  of  the  lighting  system  without 
increasing  the  overall  illumination  of  a 
facility,  unless  such  increase  in 
illumination  is  necessary  to  conform  to 
any  applicable  State  or  local  building 
code  or,  if  no  such  code  applies,  the 
increase  is  considered  appropriate  by 
the  Secretary; 

(j)  Energy  recovery  systems; 

(k)  Cogeneration  systems  which 
produce  steam  or  forms  of  energy  such 
as  heat,  as  well  as  electricity  for  use 
prim.arily  within  a  building  or  a  complex 
of  buildings  owned  by  an  eligible 
institution  and  which  meet  such  fuel 
efficiency  requirements  as  the  Secretary 
may  by  rule  prescribe; 

(1]  Costs  of  installation  and 
connection  of  such  leased  equipment  as 
would  otherwise  be  an  eligible  energy 
conservation  measure; 

(m]  Such  other  measures  as  the  i 

Secretary  identifies  by  rule  for  purposes 
of  this  part,  as  set  forth  in  Subpart  D  of 
10  CFR  455;  and 

(n)  Such  other  measures  as  a  grant 
application  show  will  save  a  substantial 
amount  of  energy  and  are  identified  in 
an  energy  audit  in  accordance  with 
Subpart  E  of  10  CFR  450. 

"Fuel"  means  any  commercial  source 
of  energy  used  within  the  building  or 
complex  being  surveyed  such  as  natural 
gas,  fuel  oil,  electricity,  or  coal. 

"Governor"  means  the  chief  executive 
officer  of  a  State,  including  the  Mayor  of 
the  District  of  Columbia,  or  a  person 
duly  designated  in  writing  by  the 
Governor  to  act  on  her  or  his  behalf. 

"Grantee"  means  the  entity  or 
organization  named  in  the  Notice  of 
Grant  .Xward  as  the  recipient  of  the 
grant. 

"Grant  program  cycle"  means  the 
period  of  time  specified  by  DOE  which 
relates  to  the  fiscal  year  or  years  for 
which  monies  are  appropriated  for 
grants  under  this  part,  during  which  one 
complete  cycle  of  DOE  grant  activity 
occurs,  including  fund  allocations  to  the 
States,  receipt,  applications  review, 
approval  or  disapproval,  and  DOE  grant 
awards,  but  which  does  not  include  the 
grantee's  performance  period. 

"Gross  square  feet"  means  the  sum  of 
all  hea'ed  or  cooled  floor  areas  enclosed 
in  a  building,  calculated  from  the 
outside  dimensions,  or  from  the 
centerline  of  common  walls. 

"Heating  or  cooling  system"  means 
any  mechanical  systems  for  heating  or 
cooling  conditioned  areas  of  a  building. 
For  purposes  of  this  part,  any 
mechanical  system  for  distributing  air 
throughout  the  building  is  considered  a 
cooling  system. 
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replacement  or  insulation  projects 
related  to  the  installation  of  energy 
conservation,  solar  energy  or  renewable 
resource  measures  in  a  building. 

"Unit  of  local  government"  means  the 
government  of  a  county,  municipality. 


(9)  DOE  Assistance  Regulation  10  CFR     using  systems  of  such  buildings  within 


Part  600,  Subparts  A  and  B. 

(b)  Grantees  shall  comply  with  such 
additional  requirements  applicable  to 
this  part  as  DOE  may  from  time  to  time 
prescribe  for  the  administration  of 


the  State; 

(2)  Establishing  a  data  base  from 
which  reasonably  accurate  estimates 
can  be  made  of  the  number  of  eligible 
institutions,  the  number  of  qualifj'ing 


35620    '         Federal  Register  /  Vol.  45.  No.  250  /  Monday.  December  29.  1980  /  Proposed  Rules 


"Heating  degree  days"  means  the 
annual  sum  of  the  number  of  Fahrenheit 
degrees  of  each  day's  mean  temperature 
below  65°  for  a  given  locality 

"Hospital"  means  a  public  or  non- 
profit institution  which  is  a  general 
hospital,  tuberculosis  hospital,  or  any 
other  type  of  hospital,  other  than  a 
hospital  furnishing  primarily  domiciliary 
care;  and  which  is  duly  authorized  to 
provide  hospital  services  under  the  laws 
of  the  State  in  which  it  is  situated. 

"Hospital  facilities"  means  buildings 
housing  a  hospital  and  related  facilities, 
including  laboratories,  laundries, 
outpatient  departments,  nurses'  home 
and  training  facilities  and  central 
service  facilities  operated  in  connection 
with  a  hospital,  and  also  includes 
buildings  housing  education  or  training 
facilities  for  health  profession  personnel 
operated  as  an  integral  part  of  a 
hospital. 

"Indian  tribe"  means  any  tribe,  band 
nation,  or  other  organized  group  or 
community  of  Indians,  including  any 
Alaska  native  village,  or  regional  or 
village  corporation,  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  Pub.  L. 
92-203;  85  Stat.  688,  which  (a)  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians;  or  (b)  is  located  on,  or 
in  proximity  to,  a  Federal  or  State 
reservation  or  rancheria. 

"Local  educational  agency"  means  a 
public  board  of  education  or  other 
public  authority  or  a  non-profit 
institution  legally  constituted  within,  or 
otherwise  recognized  by,  a  State  for 
either  administrative  control  or  direction 
of,  or  to  perform  administrative  services 
for,  a  group  of  schools  within  a  State. 

"Maintenance"  means  activities 
undertaken  in  a  building  to  assure  that 
equipment  and  energy-using  systems 
operate  effectively  and  efficiently. 

"Native  American"  means  a  person 
who  is  a  member  of  an  Ind'an  tribe. 

"Operating"  means  the  operation  of 
equipment  and  energy-using  system  in  a 
building  to  achieve  or  maintain  specified 
levels  of  envrionmental  conditions  or 
service. 

"Owned"  or  "Owns"  means  a 
property  interest,  including  without 
limitation  a  leasehold  interest,  which  is, 
or  shall  become,  a  fee  simple  title  in  a 
building  or  complex. 

"Preliminary  energy  audit"  means  any 
survey  of  a  building  or  complex 
conducted  in  accordance  with  the 
requirements  of  Subpart  E  of  10  CFR 
Part  450. 

"Primarily  occupied  '  means  that  in 
excess  of  50  percent  of  a  building's 
square  footage  or  time  of  occupancy  is 


occupied  by  a  public  care  institution  or 
or  an  office  or  agency  of  a  unit  of  local 
government. 

"Public  care  institution"  means  a 
public  or  non-profit  institution  which 
owns — 

(a)  A  facility  for  long-term  care, 
rehabilitation  facility,  or  public  health 
center,  as  described  in  Section  1633  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300S-3;  88  Stat.  2270);  or 

(b)  A  residential  child  care  center, 
which  is  an  institution,  other  than  a 
foster  home,  operated  by  a  public  full- 
time  residential  care  with  an  average 
length  of  stay  of  at  least  30  days  for  at 
least  10  minor  persons  who  are  in  the 
care  of  such  institution  as  a  result  of  a 
finding  of  abandonment  or  neglect  or  of 
being  persons  in  need  of  treatement  or 
supervision. 

"Public  or  non-profit  institution" 
means  an  institution  owned  and 
operated  by — (a]  A  State,  a  political 
subdivision  of  a  State  or  an  agency  or 
instrumentality  of  either;  or 

(b)  A  school  or  hospital  which  is.  or 
would  be  in  the  case  of  such  entities 
situated  in  American  Samoa,  Guam. 
Puerto  Rico,  and  the  Virgin  Islands, 
exempt  from  income  tax  under  Section 
501(c)(3)  of  the  Interna!  Revenue  Code  of 
1954;  or 

(c)  A  unit  of  local  government  or 
public  care  institution  which  is,  or 
would  be  in  the  case  of  such  entities 
situated  in  American  Samoa,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands, 
exempt  from  income  tax  under  Section 
501(c)(3)  or  501(c)(4)  of  the  Internal 
Revenue  Code  of  1954. 

"School"  means  a  public  or  non-profit 
institution  which — (a)  Provides,  and  is 
legally  authorized  to  provide, 
elementary  education  or  secondary 
education,  or  both,  on  a  day  or 
residential  basis; 

(b)(1)  Provides,  and  is  legally 
authorized  to  provide,  a  program  of 
education  beyond  secondary  education, 
on  a  day  or  residential  basis; 

(2)  Admits  as  students  only  persons 
having  a  certificate  of  graduation  from  a 
school  providing  secondary  education, 
or  the  recognized  equivalent  of  such 
certificate; 

(3)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association;  and 

(4)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  higher  degree  or  provides  not  less 
than  a  two-year  program  which  is 
acceptable  for  full  credit  toward  such  a 
degree  at  any  institution  which  meets 
the  preceding  requirements  and  which 
provides  such  a  program; 

(c)  Provides  not  less  than  a  one-year 
program  of  training  to  prepare  students 


for  gainful  employment  in  a  recognized 
occupation  and  which  meets  the 
provisions  cited  in  paragraph  (b)(l)-{3) 
of  this  section;  or 

(d)  Is  a  local  educational  agency. 

"School  facilities"  means  buildings 
housing  classrooms,  laboratories, 
dormitories,  athletic  facilities,  or  related 
facilities  operated  in  connection  with  a 
school. 

"Secretary"  means  the  Secretary  of 
the  Department  of  Energy. 

"State"  means,  in  addition  to  the 
several  States  of  the  Union,  the  District 
of  Columbia,  Puerto  Rico,  Guam. 
American  Samoa,  and  the  Virgin 
Islands. 

"State  energy  agency"  means  the 
State  agency  responsible  for  developing 
State  energy  conservation  plans 
pursuant  to  Section  362  of  the  Energy 
Policy  and  Conservation  Act,  or,  if  no 
such  agency  exists,  a  State  agency 
designated  by  the  Governor  of  such 
State  to  prepare  and  submit  the  State 
Plan  required  under  Section  394  of  the 
Energy  Policy  and  Conservation  Act,  as 
amended  by  the  Energy  Conservation 
and  Production  Act. 

"State  hospital  facilities  agency" 
means  an  existing  agency  which  is 
broadly  representative  of  the  public 
hospitals  and  the  non-profit  hospitals, 
or,  if  no  such  agency  exists,  an  agency 
designated  by  the  Governor  of  such 
State  which  conforms  to  the 
requirements  of  this  definition. 

"State  school  facilities  agency"  means 
an  existing  agency  which  is  broadly 
representative  of  public  institutions  of 
higher  education,  non-profit  institutions 
of  higher  education,  public  elementary 
and  secondary  schools,  non-profit 
elementary  and  secondary  schools, 
public  vocational  education  institutions, 
non-profit  vocational  education 
institutions,  and  the  interests  of 
handicapped  persons  in  a  State  or,  if  no 
such  agency  exists,  an  agency  which  is 
designated  by  the  Governor  of  such 
State  which  conforms  to  the 
requirements  of  this  definition. 

"Technical  assistance"  means  a 
program  of  activity  for  (a)  the  conduct  of 
specialized  studies  to  identify  and 
specify  energy  savings  and  related  cost 
savings  that  are  likely  to  be  realized  as 
a  result  of  either  modifying  maintenance 
and  operating  procedures  in  a  building, 
and  the  acquisition  and  installation  of 
one  or  more  energy  conservation 
measures,  (b)  the  planning  or 
administration  of  such  specialized 
studies.  For  States,  schools  and 
hospitals,  which  are  eligible  to  receive 
grants  to  carry  out  energy  conservation 
measures,  the  term  also  means  the 
planning  or  administration  of  specific 
remodeling,  renovation,  repair. 
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other  renewable  resource  potential, 
including  but  not  limited  to — 


(A)  Repairing  leaks; 

(B)  Reducing  the  quantity  of  water 


care  institutions  to  receive  grants  for 
technical  assistance  to  be  peformed  in 


-J  I I.  .•_ 
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replacement  or  insulation  projects 
related  to  the  installation  of  energy 
conservation,  solar  energy  or  renewable 
resource  measures  in  a  building. 

"Unit  of  local  government"  means  the 
government  of  a  county,  municipality, 
parish,  borough,  or  township,  which  is  a 
unit  of  general  purpose  government 
below  the  State,  determined  on  the  basis 
of  the  same  principles  as  are  used  by  the 
Bureau  of  the  Census  for  general 
statistical  purposes;  the  District  of 
Columbia,  American  Samoa,  Guam,  and 
the  Virgin  Islands;  the  recognized 
governing  body  of  an  Indian  tribe  which 
governing  body  performs  substantial 
governmental  functions;  libraries  owned 
by  any  of  the  foregoing;  and  public 
libraries  which  serve  all  residents  of  a 
political  subdivision  below  the  State 
level,  such  as  a  community,  district  or 
region,  free  of  charge  and  which  derive 
at  least  40  percent  of  their  operating 
funds  from  tax  revenues  of  a  taxing 
authority  below  the  State  level. 

§  455.3    Administration  of  grants. 

(a)  Grants  provided  under  this  part 
shall  comply  with  applicable  law. 
regulation  or  procedure  including,  but 
without  limitation,  the  requirement  of — 

(1)  Federal  Management  Circular  74-4. 
34  CFR  Part  255,  entitled  "Cost 
Principles  Applicable  to  Grants  and 
Contracts  with  State  and  Local 
Governments"; 

(2)  Office  of  Management  and  Budget 
Circular  A-102,  entitled  "Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments"; 

(3)  Office  of  Management  and  Budget 
Circular  A-110,  entitled  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals^  and  other 
Nonprofit  Organizations"; 

(4)  DOE  regulation,  10  CFR  1040, 
entitled  "Non-discrimination  In 
Federally  Assisted  Programs",  which 
implements  the  following  public  laws: 
title  VI  of  the  Civil  Rights  Act  of  1964; 
Section  16  of  the  Federal  Energy 
Administration  Act  of  1974;  Section  401 
of  the  Energy  Reorganization  Act  of 
1974;  Title  IX  of  the  Education 
Amendments  of  1972;  and  Section  504  of 
the  Rehabilitation  Act  of  1973; 

(5)  OMB  Circular  A-122,  "Cost 
Principles  for  Non-profit  Organziations"; 

(6)  OMB  Circular  A-21,  "Cost 
Principles  for  Institutions  of  Higher 
Education"; 

(7)  45  CFR  74,  Appendix  E.  "Cost 
Principles  fur  Hospitals"; 

(8)  OMB  Circular  A-95  Part  IH, 
■'Review,  Evaluation,  and  Coordination 
of  Federal  and  Federally-Assisted 
Programs  and  Projects"; 


(9)  DOE  Assistance  Regulafion  10  CFR 
Part  600,  Subparts  A  and  B. 

(b)  Grantees  shall  comply  with  such 
additional  requirements  applicable  to 
this  part  as  DOE  may  from  time  to  time 
prescribe  for  the  administration  of 
grants. 

§  455.4    Recordlceeping. 

Each  State  or  other  entity  within  a 
State  receiving  financial  assistance 
under  this  part  shall  make  and  retain 
records  required  by  DOE,  including 
records  which  fully  disclose  the  amount 
and  disposition  of  the  financial 
assistance  received;  the  total  cost  of  the 
administration  and  the  activities  for 
which  assistance  is  given  or  used;  the 
source  and  amount  of  any  funds  not 
supplied  by  DOE  and  any  data  and 
information  which  DOE  determines  are 
necessary  to  protect  the  interest  of  the 
United  States  and  to  facilitate  an 
effective  financial  audit  and 
performance  evaluation.  The  Secretary, 
or  any  of  her  or  his  duly  authorized 
representatives,  shall  have  access,  as 
prescribed  by  DOE  Assistance 
Regulations,  to  any  books,  documents, 
receipts  or  other  records  which  the 
Secretary  determines  are  related  or 
pertinent,  either  directly  or  indirectly,  to 
any  financial  assistance  provided  under 
this  part. 

§  455.5    Suspension  and  termination  of 
grants. 

The  Secretary  may  suspend  or 
terminate  financial  assistance  under  a 
previously  approved  application  if  the 
Secretary  determines  the  applicant  has 
failed  to  comply  substantially  with  the 
trms  and  conditions  set  forth  in  the 
application  and  this  part.  Suspension 
and  termination  procedures  shall  be  as 
set  forth  in  OMB  circulars  A-102  and  A- 
110  as  applicable.  A  decision  to 
terminate  pursuant  to  this  section  may 
be  appealed  to  the  DOE  Financial 
Assistance  Appeals  Board,  pursuant  to 
10  CFR  1024. 

Subpart  B— Preliminary  Energy  Audit 
and  Energy  Audit  Grant  Procedures. 

§455.10    Purpose  and  scope. 

(a)  This  subpart  contains  the 
regulations  whereby  the  Federal 
Government  shall  provide  financial 
assistance  for  preliminary  energy  audits 
and  energy  audits. 

(b)  Preliminary  energy  audits  are  to  be 
performed  by  States  for  the  purpose  of — 
(1)  Determining  the  energy  use 
characteristics  of  eligible  school  and 
hospital  facilities,  and  buildings  owned 
by  units  of  local  government  and  pubHc 
care  institutions,  including  the  size,  type, 
rate  of  energy  use  and  major  energy 


using  systems  of  such  buildings  within 
the  State: 

(2)  Establishing  a  data  base  from 
which  reasonably  accurate  estimates 
can  be  made  of  the  number  of  eligible 
institutions,  the  number  of  qualifying 
buildings,  and  patterns  of  energy 
conservation  needs  including  an 
indication  of  the  opportunities  for  use  of 
solar  or  other  renewable  energy  sources; 
and 

(3)  Assisting  States  in  development  of 
a  sound  and  complete  State  Plan  which 
is  a  prerequisite  to  receipt  of  financial 
assistance  for  technical  assistance  or 
energy  conservation  measures,  including 
solar  energy  or  other  renewable 
resource  measures. 

(c)  Energy  audits  are  to  be  performed 
by  States  or  eligible  schools,  hospitals, 
units  of  local  government  and  public 
care  institutions  for  the  purpose  of — (1) 
Determining  the  energy  use 
characteristics  of  eligible  school  and 
hospital  facilities,  and  buildings  owned 
by  units  of  local  government  and  public 
care  institutions,  including  the  size,  type, 
rate  of  energy  use  and  major  energy 
using  systems  of  such  buildings  within 
the  State; 

(2)  Identifying  and  encouraging 
adoption  of  energy  conservation 
maintenance  and  operating  procedures: 

(3)  Indicating  potential,  if  any,  for 
acquiring  and  installing  energy 
conservation  measures,  including 
possible  use  of  so'ar  energy  or  other 
renewable  resources;  and 

(4)  Providing,  to  the  greatest  extent 
practical,  consistent  information 
necessary  to  identify  those  buildings  to 
receive  priority  for  additional  financial 
assistance. 

§455.18    Contents  of  an  energy  audit 

(a)  An  energy  audit  shall  contain  the 
information  required  for  a  preliminary 
energy  audit,  in  accordance  with 
§  450.42,  and  shall  also  include  a 
description  of — (1)  Major  changes  in 
functional  use  or  mode  of  operation 
planned  in  the  next  fifteen  years,  such 
as  demolition,  disposal,  rehabilitation, 
or  conversion  from  office  to  warehouse; 

(2)  For  a  building  in  excess  of  200,000 
gross  square  feet,  if  available — (i)  Peak 
electric  demand  for  both  daily  and 
annual  cycles:  and 

(ii)  Annual  energy  use  by  fuel  type  of 
the  major  mechanical  or  electrical 
systems  if  the  information  is  available 
or  can  be  reasonably  estimated; 

(3)  Terminal  heating  or  cooling,  or 
both,  such  as  radiators,  unit  ventilators, 
fancoil  units,  or  double-duct  reheat 
systems; 

(4)  Building  site  and  structural 
characteristics  related  to  solar  energy  or 
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the  energy  and  cost  savings  likely  to  be 
realized  from,  implementing  each 


costs  that  would  result  from  each 
conservation  measure  if  any; 


(using  current  energy  prices)  as  the 
annual  cost  savings. 
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other  renewable  resource  potential, 
including  but  not  limited  to — 
(i)  Climatic  factors,  specifically—^ 

(A)  Average  annual  heating  degree 
days  and  cooling  degree  days; 

(B)  Average  solar  insolation  by  month; 

(C)  Average  monthly  wind  speed;  and 
(ii)  Roof  characteristics,  including — 

(A)  An  identification  of  primary 
structural  component  such  as  steel, 
wood,  concrete;  and 

(B)  Type  of  roofing  material  such  as 
shingles,  slate,  or  built-up  materials;  and 

(5)  A  description  of  general  building 
conditions, 
(b)  An  energy  audit  shall — 

(1)  Indicate  that  appropriate  energy 
conservation  maintenance  and 
operating  procedures  have  been 
implemented  for  the  building,  supported 
by  a  demonstration  based  on  actual 
records,  that  energy  use  has  been 
reduced  in  a  given  year  through  changes 
in  maintenance  and  operating 
procedures,  by  not  less  than  20  percent 
from  a  corresponding  based  period 
having  a  degree  day  variance  of  less 
than  10  percent;  or 

(2)  Recommended  appropriate  energy 
conservation  maintenance  and 
operating  procedures,  on  the  basis  of  an 
on-site  inspection  and  review  of  any 
scheduled  preventive  maintenance  plan. 
together  with  a  general  estimate  or 
range  of  energy  and  cost  savings  if 
practical,  which  may  result  from — 

(i)  Effective  operation  of  ventilation 
systems  and  control  of  infiltration 
conditions,  including — 

(A)  Repair  of  caulking  or 
weatherstripping  around  windows  and 
doors; 

(B)  Reduction  of  outside  air  intake. 
shutting  down  ventilation  systems  in 
unoccupied  areas,  and  shutting  down 
ventilation  systems  when  the  building  is 
not  occupied;  and 

(C)  Assuring  central  or  unitary 
ventilation  controls,  or  both,  are 
operating  properly: 

(ii)  Changes  in  the  operation  of 
heating  or  cooling  systems  through — 

(A)  Lowering  or  raising  indoor 
temperatures; 

(B)  Locking  thermostats: 

(C)  Adjusting  supply  or  heat  transfer 
medium  temperatures;  and 

(D)  Reducing  or  eliminating  heating  or 
cooling  at  night  or  at  times  when  a 
building  or  complex  is  unoccupied: 

(iii)  Changes  in  the  operation  of 
lighting  systems  through — 

(A)  Reducing  illumination  levels; 

(B)  Maximizing  use  of  daylight; 

(C)  Using  higher  efficiency  lamps;  and 

(D)  Reducing  or  eliminating  evening 
cleaning  of  buildings; 

(iv)  Changes  in  the  operation  of  water 
systems  through — 


(A)  Repairing  leaks; 

(B)  Reducing  the  quantity  of  water 
used,  e.g.,  flow  restrictors: 

(Cj  Lowering  settings  for  hot  water 
temperatures; 

(D)  Raising  settings  for  chilled  water 
temperatures;  and 

(v)  Changes  in  the  maintenance  and 
operating  procedures  of  the  utility  plant 
and  distribution  system  through — 

(A)  Cleaning  equipment; 

(B)  Adjusting  air/fuel  ratio; 

(C)  Monitoring  combustion; 

(d)  Adjusting  fan.  motor,  or  belt  drive 
systems; 

(E)  Maintaining  steam  traps;  and 

(F)  Repairing  distribution  pipe 
insulation;  and 

(vi)  Such  other  actions  as  the  State 
may  determine  useful  or  necessary, 
consistent  with  the  purposes  of  the 
energy  audit  and  acceptable  cost 
constraints  of  §  450.46. 

(c)  Based  on  information  gathered 
under  paragraphs  (a)  and  (b)  of  §  450.42. 
and  paragraphs  (a)  (1)  and  (2)  of  this 
section,  an  energy  audit  shall  indicate 
the  need,  if  any,  for  the  acquisition  and 
installation  of  energy  conservation 
measures  and  shall  include  an 
evaluation  of  the  need  and  potential  for 
retrofit  based  on  consideration  of  one  or 
more  of  the  following — 

(1)  An  energy  use  index  or  indices,  for 
example,  Btu's  per  gross  square  foot  per 
year; 

(2)  An  energy  cost  index  or  indices, 
for  example,  annual  energy  costs  per 
gross  square  foot;  or 

(3)  The  physical  characteristics  of  the 
building  envelope  and  major  energy- 
using  systems. 

(d)  Based  on  information  gathered 
under  paragraph  (c)  of  §  450.42  and 
paragraph  (a)(4)  of  this  section,  an 
energy  audit  shall  include  an  indication 
of  whether  building  conditions  or 
characteristics  present  an  opportunity 
for  use  of  solar  heating  and  cooling 
systems  or  solar  hot  water  systems. 

(e)  An  energy  audit  may  include  an 
assessment  of  the  estimated  costs  and 
energy  and  cost  savings  likely  to  result 
from  the  purchase  and  installation  of 
one  or  more  energy  conservation 
measures. 

Subpart  C— Technical  Assistance 
Programs  for  Schools,  Hospitals,  Units 
of  Local  Government  and  Public  Care 
Institutions 

§  455.40    Purpose  and  scope. 

This  subpart  specifies  what 
constitutes  a  technical  assistance 
program  eligible  for  financial  assistance 
under  this  part,  and  sets  forth  the 
eligibility  criteria  for  schools,  hospitals, 
units  of  local  government  and  public 


care  institutions  to  receive  grants  for 
technical  assistance  to  be  peformed  in 
buildings  owned  by  such  institutions. 

§  455.41     Eligibility. 

To  be  eligibile  to  receive  financial 
assistance  for  technical  assistance 
program,  an  applicant  mut — 

(a)  Be  a  school,  hospital,  unit  of  local 
government,  public  care  intitution  or 
coordinating  agency,  all  as  defined  in 

§  455.2,  except  that — 

(1)  Financial  assistance  for  units  of 
local  government  and  pablic  care 
institutions  will  be  provided  only  for 
buildings  which  are  owned  and 
primarily  occupied  by  offices  or 
agencies  of  a  unit  of  local  government  or 
public  care  institution  and  which  are  not 
intended  for  seasonal  use  and  not 
utilized  primarily  as  a  school  or  hospital 
eligible  for  assistance  under  this 
program; 

(2)  Financial  assistance  provided  to  a 
school  which  is  a  local  education  agency 
as  defined  in  §  455.2  must  not  be  used 
for  technical  assistance  program  or 
acquisition  or  installation  of  any  energy 
conservation  measure  in  any  building  of 
such  agency  which  is  used  principally 
for  administration. 

(b)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
Subpart  H  of  this  part; 

(c)  Have  conducted  an  energy  audit  or 
its  equivalent,  as  determined  by  the 
State  in  accordance  with  the  State  Plan, 
for  the  building  for  which  financial 
assistance  is  to  be  requested, 
subsequent  to  the  most  recent 
contruction,  reconfiguration  or 
utilization  change  which  significantly 
modified  energy  use  within  the  building; 

(d)  Give  assurance  that  it  has 
implemented  all  energy  conservation 
maintenance  and  operating  procedures 
identified  as  a  result  of  the  energy  audit, 
or  provide  a  satisfactory  written 
jutification  satisfactory  to  the  SecretHry. 
pursuant  to  §  455.90(j); 

(e)  Submit  an  application  in 
accordance  with  the  provisions  of  this 
part  and  the  approved  State  Plan. 

§  455.42    Contents  of  program. 

(a)  A  technical  assistance  program 
shall  be  conducted  by  a  technical 
assistance  analyst,  who  has  the 
qualifications  established  in  the  State 
Plan  in  accordance  with  §  455.90(d)  and    . 
who  shall  consider  all  feasible  energy 
conservation  operating  and 
maintenance  procedure  changes  and 
energy  conservation  measures  for  a 
building,  including  solar  or  other 
renewable  resource  measures.  A 
technical  assistance  program  shall 
include  a  detailed  engineering  analysis 
to  identify  the  estimated  costs  of,  and 
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(2)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
Subpart  H  of  this  part; 

(3)  Have  completed  a  technical 
assistance  program  or  its  equivalent,  as 
determined  bv  the  State  in  accordance 


(b)  Applications  from  schools, 
hospitals,  units  of  local  government, 
public  care  institutions  and  coordinating 
agencies  for  financial  assistance  for 
technical  assistance  programs  shall 
include  the  certifications  contained  in 


appropriate),  to  be  used  to  meet  the  cost 
sharing  requirements  described  in 
Subpart  G; 

(4)  A  schedule,  including  appropriate 
milestone  dates,  for  the  completion  of 
the  design,  acquisition  and  installation 
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the  energy  and  cost  savings  likely  to  be 
realized  from,  implementing  each 
identified  energy  conservation 
maintenance  and  operating  procedure. 
A  technical  assistance  program  shall 
also  identify  the  estimated  cost  of.  and 
the  energy  and  cost  savings  likely  to  be 
realized  from,  acquiring  and  installing 
each  energy  conservation  measure, 
including  solar  and  other  renewable 
resource  measures,  that  indicate  a 
significant  potential  for  saving  energy 
based  upon  the  technical  assistance 
analyst's  initial  consideration. 

(b)  The  technical  assistance  analyst 
shall  use  the  following  cost 
consideration  factors  in  developing  their 
calculations — 

(1)  Current  prices,  excluding  demand 
charges 

(2)  Marginal  prices  where  incremental 
prices  apply 

(c)  At  the  conclusion  of  a  technical 
assistance  program,  the  technical 
assistance  analyst  shall  prepare  a  report 
which  shall  include — 

(1)  A  description  of  building 
characteristics  and  energy  data 
including — 

(i)  The  results  cf  the  energy  audit  (or 
its  equivalent)  of  the  building; 

(ii)  The  operating  characteristics  of 
energy  using  systems;  and 

(iii)  The  estimated  remaining  useful 
life  of  the  building; 

(2)  An  analysis  of  the  estimated 
energy  consumption  of  the  building,  by 
fuel  type  (in  total  Btu's  and  Btu/sq.  ft./ 
yr),  at  optimum  efficiency  (assuming 
implementation  of  all  energy 
conservation  maintenance  and 
operating  procedures); 

(3)  An  evaluation  of  the  building's 
potential  for  solar  conversion,  including 
water  heating  systems; 

(4)  A  listing  of  any  known  local  zoning 
ordinances  and  building  codes  which 
may  restrict  the  intallation  of  solar 
systems: 

(5)  A  description  and  analysis  of  all 
recoaimendatioas,  if  any,  for  operating 
and  maintenance  procedure  changes 
and  acquisition  and  installation  of 
energy  conservation  measures,  including 
soL^r  and  other  renewable  resource 
n^easures,  setting  forth — 

(i)  A  description  of  each 
rtcomci.ended  operating  and 
mc^ntenance  procedure  chonge  and  an 
estimate  of  the  cost  of  design, 
acquisition  and  installation  of  each 
energy  conervation  measure: 

(lij  An  estimate  of  the  cost  of  design, 
acquisit'.'^-n  and  installation  of  each 
entTgv  .onservaticn  measure; 

(ir,  Estimated  useful  life  of  each 
enf -gy  conservation  measure; 

[i\')  An  estimate  of  increases  or 
decreases  in  maintenance  and  operating 


costs  that  would  result  from  each 
conservation  measure  if  any; 

(v)  An  estimate  of  the  salvage  value 
or  disposal  cost  of  each  energy 
conservation  measure  at  the  end  of  its 
useful  life,  if  any: 

(vi)  An  estimate  shcuing  calculations, 
of  the  armual  energy  r.nd  energy  cost 
savings  (using  current  energy  prices 
excluding  demand  charges)  expected 
from  the  acquisition  and  installation  of 
each  operating  and  maintenance 
procedure  change  and  energy 
conservation  measure.  In  calculating  the 
potential  energy  cost  savings  or  energy 
savings  of  each  recommended  energy 
conservation  measure,  including  solar  or 
other  renewable  resource  measure, 
technical  assistance  analysts  shall — 

(A)  Assume  that  all  energy  savings 
obtained  from  energy  conservation 
maintenance  and  operating  procedures 
have  been  realized; 

(b)  Calculate  the  total  energy  and 
energy  cost  savings,  by  fuel  type, 
expected  to  result  from  the  acquisition 
and  installation  of  all  recommended 
energy  conservation  measures,  taking 
into  account  the  interaction  among  the 
various  measures; 

(C)  Calculate  that  portion  of  the  total 
energy  and  energy  costs  savings,  as 
determine  in  paragraph  (c)(5)(vi)  (B)  of 

■  this  section,  attibutable  to  each 
individual  energy  conservation  measure; 
and 

(D)  Consider  climate  and  other 
variables. 

(vii)  The  simple  payback  period  of 
each  recommended  energy  conservation 
measure,  taking  into  account  the 
interactions  among  the  various 
measures.  The  simple  payback  period  is 
calculated  by  dividing  the  estimated 
total  cost  of  the  measure,  as  detemined 
pursuant  to  §  455.42{c)(5)(ij),  by  the 
estimated  annual  cost  saving  accruing 
from  the  measure,  as  determined 
pursuant  to  §455.42(c)(5)(vi).  For  the 
pui-poses  cf  ranking  applications,  the 
simple  payback  period  shall  be 
calculated  using  the  cost  savings 
resulting  from  energy  savings  only, 
determined  on  the  basis  of  current 
energy  prices  except; 

(A)  For  energy  conservation  measures 
which  result  in  conversion  from  oil, 
natural  gas,  other  petroleum  products  or 
electricity  to  coal,  the  simple  payback 
period  shall  be  calculated  based  on  the 
annual  cost  savings  (using  current 
energy  prices)  associated  with  the 
change  in  fuels;  or 

(B)  For  energy  conservation  measures 
which  displace  fossil  fuels  with  solar  or 
other  renewable  resources,  the  simple 
payback  period  shall  be  cilculated  using 
the  cost  of  the  fossil  fuels  displaced 


(using  current  energy  prices)  as  the 
annual  cost  savings. 

(C)  For  energy  conservation  measures 
installing  leased  equipment,  only  the 
cost  of  installation  and  connection  of 
the  leased  equipment  are  eligible  for 
financial  assistance  under  this  program. 
The  payback  period  shall  be  determined 
by  dividing  the  total  installation  and 
connection  costs  by  the  result  of 
subtracting  the  average  annual  recurring 
leased  costs  from  the  projected  average 
annual  energy  cost  saving: 

(viii)  The  estimated  cost  of  the 
measure  shall  be  the  total  cost  for 
design  and  other  professional  service 
(excluding  cost  of  a  technical  assistance 
program),  if  any,  and  acquisition  and 
installation  costs.  Other  economic 
analyses,  such  as  life-cycle  costing, 
which  consider  all  costs  and  cost 
savings,  such  as  maintenance  costs  and/ 
or  savings,  resulting  from  an  energy 
conservation  measure,  are 
recommended,  but  not  required,  for  use 
by  the  institution  in  its  decision-making 
process; 

(6)  Monthly  energy  use  and  cost  data, 
actual  or  estimated,  for  each  fuel  type 
used  for  the  prior  12-month  period. 

(7)  A  signed  and  dated  certification 
that  the  technical  assistance  program 
has  been  conducted  in  accordance  with 
the  requirements  of  this  section  and  that 
the  data  presented  is  accurate  to  the 
best  of  the  technical  assistance  analyst's 
knowledge. 

Subpart  D— Energy  Conservation 
Measures  for  Schools  and  Hospitals 

§  455.50    Purpose  and  scope. 

This  subpart  indicates  what 
constitutes  an  energy  conservation 
measure  that  may  receive  financial 
assistance  under  this  part  and  sets  forth 
the  eligibility  criteria  for  schools  and 
hospitals  to  receive  grants  for  energy 
conservation  measures,  including  solar 
and  other  renewable  resource  measures. 

§  455.51     Eligibility. 

(a)  To  be  eligible  to  receive  financial 
assistance  for  an  energy  conservation 
measure,  including  solar  or  other 
renewable  resource  measures,  an 
applicant  must — 

(1)  Be  a  school,  hospital  or 
coordinating  agency  as  defined  in 
§  455.2,  provided  that  financial 
assistance  provided  to  a  school  which  is 
a  local  education  agency  as  defined  in 
§  455.2  must  not  be  used  for  a  technical 
assistance  program  or  acquisition  or 
installation  of  any  energy  conservation 
measure  in  any  building  of  such  agency 
which  is  used  principally  for 
administration; 
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implementing  that  procedure  as 
prescribed  pursuant  to  §  455.90(j); 

(d)  Will  obtain  from  the  technical 
assistance  analyst,  before  the  analyst 
performs  any  work  in  connection  with  a 
technical  assistance  program  or  energy 


Circular  A-102,  "Uniform  Requirements 
for  Grants-in-Aid  to  State  and  Local 
Governments")  to  be  used  to  meet  the 
cost-sharing  requirements  described  in 
Subpart  G  of  this  part;  and 
(3)  Any  other  information  required  by 


three-year  period  following  installation 
of  an  energy  conservation  measure,  or 
for  the  life  of  the  program,  whichever  is 
shorter.  These  reports  shall  identify 
each  building  and  provide  data  on 
energy  use  for  that  building  for  the 
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(2)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
Subpart  H  of  this  part; 

(3)  Have  completed  a  technical 
assistance  program  or  its  equivalent,  as 
determined  by  the  State  in  accordance 
with  the  State  Plan,  for  the  building  for 
which  financial  assistance  is  to  be 
requested,  subsequent  to  the  most  recent 
construction,  reconfiguration  or 
utilization  change  to  the  building  which 
significantly  modified  energy  use  within 
the  building; 

(4)  Have  implemented  all  energy 
conservation  maintenance  and 
operating  procedures  which  are 
identified  as  the  result  of  a  technical 
assistance  program,  or  have  provided  a 
satisfactory  written  justification  for  not 
implementing  any  specific  maintenance 
and  operating  procedures  so  identified, 
as  described  in  §455.90(j). 

(5)  Have  no  plan  or  intention  at  the 
time  of  application  to  close  or  otherwise 
dispose  of  the  building  for  which 
financial  assistance  is  to  be  requested 
within  the  simple  payback  period  of  any 
energy  conservation  measure 
recommended  for  that  building;  and 

(6}  Submit  an  application  in 
accordance  with  the  provisions  of  this 
part  and  the  approved  State  Plan. 

(b)  To  be  eligible  for  financial 
assistance,  the  simple  payback  period  of 
each  energy  conservation  measure  for 
which  financial  assistance  is  requested 
shall  not  be  less  than  1  year  nor  greater 
than  15  years,  and  the  estimated  useful 
life  of  the  measure  shall  be  greater  than 
its  simple  payback  period. 

§  455.52    Contents  of  program. 

The  programs  to  be  f'mded  under  this 
part  will  be  for  the  design,  acquisition, 
and  installation  of  energy  conservation 
measures  to  reduce  energy  consumption 
or  measures  to  allow  the  use  of  solar  or 
other  alternative  energy  resources  for 
schools  and  hospitnls.  Such  measures 
include,  but  are  not  necessarily  limited 
to  those  included  in  the  definition  of 
"energy  conservation  measures"  .ii 
§455.2. 

Subpart  E— Applicant  Responsibilities 

§  455.60    Grant  application  submittals. 

(a)  Each  eligible  applicant  desiring  to 
receive  financial  assistance  shall  file  an 
application  in  accordance  with  the 
provisions  of  this  subpart  and  the 
approved  State  Plan  of  the  St,';tj  in 
which  such  building  is  located.  The 
application,  which  may  be  amepocd  in 
accordance  with  applicable  State 
procedures  at  any  time  prior  to  the 
State's  final  determination  thereon,  shall 
be  filed  with  the  State  energy  agency 
designated  in  the  State  Plan. 


(b)  Applications  from  schools. 
hospitals,  units  of  local  government, 
public  care  institutions  and  coordinating 
agencies  for  financial  assistance  for 
technical  assistance  programs  shall 
include  the  certifications  contained  in 

§  455.61  and— 

(1)  The  applicant's  name  and  mailing 
address; 

(2)  The  energy  audit  (or  its  equivalent) 
for  each  building  for  which  financial 
assistance  is  requested; 

(3)  A  project  budget,  by  building, 
which  stipulates  the  intended  use  of  all 
Federal  and  non-Federal  funds; 
including  in-kind  contributions  (valued 
in  accordance  with  the  guidelines  in 
0MB  Circular  A-102  or  0MB  Circular 
A-110,  as  appropriate),  to  be  used  to 
meet  the  cost-sharing  requit-ements 
described  in  Subpart  G: 

(4)  A  brief  description,  by  building,  of 
the  proposed  technical  assis'^nce 
program,  including  a  schedule,  with 
appropriate  milestone  dates,  for 
complethig  the  technical  assistance 
program:  and 

{5J  Additional  information  required  by 
the  applicable  State  Plan,  and  any  other 
information  which  the  applicant  desires 
to  have  considered,  such  as  information 
to  support  an  application  from  a  school 
or  hospfial  for  financial  assistance  in 
excess  of  the  50  percent  Federal  share 
on  the  basis  of  severe  hardship  or  an 
application  which  proposes  the  use  of 
Federal  funds,  paid  under  and 
authorized  by  another  Federal 
agreement,  to  met  cost  sharing 
requirements. 

(c)  Applications  from  schools  and 
hospitals  and  coordinating  agencies  for 
financial  assistance  for  energy 
conservation  measures,  including  sol.ir 
and  other  renewable  resource  measures, 
shall  include  the  certifications  contained 
in  §  455.61  and — 

(1)  The  applicant's  n.-ir-'e  and  mailing 
address; 

i'Sj  Identification  of  each  building 
puiouant  to  10  CFR  450.42(a)  (1)  through 
(5]  for  which  fir.anci;'!  assistance  is 
requested,  including — 

(i)  Name  or  other  identification  of 
each  building  ard  its  address; 

(ii)  Building  category; 

(iiij  Description  of  functioniW  use; 

(iv)  Ownership;  and 

(v)  Size  of  building  expressed  in  gross 
square  feet. 

(3)  A  project  budget,  by  litasure  or  by 
building,  as  providod  in  the  State  Plan 
which  stipulates  the  intended  use  of  all 
Federal  and  non-Federal  funds,  and 
indentifies  the  souices  and  amounts  oi 
non-Federal  funds,  including  in-kind 
contributions  (valued  in  accordance 
with  ihe  guidelines  in  OMB  Circular  A- 
102  or  OMB  Circular  A-110.  as 


appropriate),  to  be  used  to  meet  the  cost 
sharing  requirements  described  in 
Subpart  G; 

(4)  A  schedule,  including  appropriate 
milestone  dates,  for  the  completion  of 
the  design,  acquisition  and  installation 
of  the  proposed  energy  conservation 
measures  for  each  building; 

(5)  For  each  energy  conservation 
measure  proposed  for  funding,  the 
projected  cost,  and  the  projected  simple 
payback  period  as  contained  in 

§  455.42(c)(5)(vii).  Applications  with 
more  than  one  energy  conservation 
measure  per  building  shall  include 
projected  costs  and  paybacks  for  each 
measure,  and  the  average  simple 
payback  period  for  all  measures 
proposed  for  the  building; 

(6)  The  report  of  the  technical 
assistance  analyst.  This  report  must 
have  been  completed  since  the  most 
recent  construction,  reconfiguration  or 
utilization  change  to  the  building,  which 
significantly  modified  energy  use,  for 
each  building. 

(7)  If  the  applicant  is  aware  of  any 
adverse  environmental  impact  which 
may  arise  from  adoption  of  any  energy 
conservation  measure,  an  analysis  of 
that  impact  and  the  appHcant's  plan  to 
minimize  or  avoid  such  impact;  and 

(8)  Additional  information  required  by 
the  applicable  State  Plan,  and  any 
additional  information  which  the 
applicant  desires  to  have  considered, 
such  as  information  to  support  an 
application  for  financial  assistance  in 
excess  of  the  50  percent  Federal  share 
on  the  basis  of  severe  hardship,  or  an 
application  which  proposes  the  use  of 
Federal  funds,  paid  under  and 
authorized  by  another  Federal 
agreement,  to  meet  cost  sharing 
requirements. 

§  455.61    Applicant  certifications. 

Applications  for  financial  assistance 
for  technical  asistance  progra.Tis  and 
eneregy  consar^'ation  m^easures. 
including  solar  and  other  renewable 
resource  measures,  shall  include 
certification  that  the  applicant — 

(a)  Is  eligible  under  §§  455.41  for 
technical  assistance  or  §455.51  for 
energy  conservation  measures; 

(b)  Has  satisfied  the  requirements  set 
forth  in  §  455.60; 

(c)  Has  implemented  all  energy 
conservation  maintenance  and 
operating  procedures  recommended  as  a 
result  of  the  energy  audit  and  for 
applications  for  energy  conservation 
measures,  those  recommended  in  the 
report  obtained  under  a  techri:  ,i1 
assistance  program.  If  any  such 
procedure  has  not  been  implemented, 
the  application  shall  contain  a 
satisfactory  written  justification  for  not 
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State  and  determined  to  be  in 
compliance  with  Subparts  C.  D  and  E  of 
this  part.  §  455.70(b).  any  additional 
requirements  of  the  approved  State  Plan, 
State  environmental  laws,  and  other 
applicable  laws  and  regulations,  then 


amount  recommended  for  funding.  If  the 
amount  recommended  is  less  than  the 
amount  requested  by  the  applicant,  this 
list  shall  also  indicate  the  reason  for 
that  recommendation, 
(b)  All  eligible  appUcations  for  energy 


and  hospitals  to  the  State  in  any  grant 
program  cycle;  and 

(2)  Hospitals  receive  at  least  30 
percent  of  the  total  funds  allocated  for 
schools  and  hospitals  to  the  State  in  any 
grant  program  cycle. 

fel  To  the  extent  orovided  in 
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implementing  that  procedure  as 
prescribed  pursuant  to  §  455.90(j); 

(d)  Will  obtain  from  the  technical 
assistance  analyst,  before  the  analyst 
performs  any  work  in  connection  with  a 
technical  assistance  program  or  energy 
conservation  measure,  a  signed 
statement  certifying  that  the  technical 
assistance  analyst  has  no  conflicting 
financial  interests  and  is  otherwise 
qualified  to  perform  the  duties  of 
technical  assistance  analyst  in 
accordance  with  the  standards  and 
criteria  established  in  the  approved 
State  Plan; 

(e)  If  the  grant  is  for  more  than  $5,000 
and  is  not  for  technical  assistance,  any 
construcfion  contract  in  excess  of  $2.ci([)0 
let  by  the  grantee  must  include  a 
provision  for  compliance  with  the  Davis- 
Bacon  Act  (40  U.S.C.  Section  276a  to 
276a-5)  pertaining  to  minimum  wages 
for  construction  in  the  applicant's 
locality:  and 

(f)  Will  comply  with  all  repoiting 
requirements  contained  in  §  455.63. 

§  455.62    Grant  applications  for  State 
administrative  expenses. 

(a)  Each  State  desiring  to  receive 
grants  to  help  defray  State 
administrative  expenses  shall  file 
applications  therefor  in  accordance  with 
the  provisions  of  this  section.  Each  State 
may  apply  for  an  amount  not  exceeding 
2  percent  of  its  total  allocation  for 
technical  assistance  and  energy 
conservation  measures  during  the  initial 
grant  program  cycle  to  the  Secretary  for 
approval;  or,  for  subsequent  grant 
program  cycles,  any  time  after  notice  by 
DOE  of  the  amounts  allocated  to  each 
State  for  that  grant  program  cycle.  In 
addition,  each  State  after  it  makes  the 
submittal  to  DOE  required  under 

§  455.72  may  apply  for  a  further  grant 
not  exceeding  5  percent  of  the  total  of 
all  grant  awards  for  technical  assistance 
and  energy  conservation  measures 
within  that  State  in  t.hat  grant  program 
cycle,  less  any  amounts  previously 
awarded  the  State  for  administrative 
expenses  in  the  same  grant  program 
cycle. 

(b)  Applications  for  financial 
assistance  to  defray  State 
administrative  expenses  shall  include — 

(1)  The  name  and  address  of  the 
person  designated  by  the  State  to  be 
responsible  for  the  S'ate's  functions 
under  this  part; 

(2)  An  identification  of  the  intended 
use  of  all  Federal  and  non-Federal 
funds,  for  the  State  administrative 
expenses  listed  in  §  455.83(b)  and  a  list 
of  the  sources  and  amounts  of  the 
required  matching  non-Federal  funds, 
including  in-kind  contributions  valued  in 
accordance  with  the  guidelines  in  OMB 


Circular  A-102.  "Uniform  Requirements 
for  Grants-in-Aid  to  State  and  Local 
Governments")  to  be  used  to  meet  the 
cost-sharing  requirements  described  in 
Subpart  G  of  this  part;  and 

(3)  Any  other  information  required  by 
DOE. 

§  455.63    Grantee  records  and  reports. 

(a)  Each  State,  school,  hospital,  unit  of 
local  government,  public  care  institution 
and  coordinating  agency  which  receives 
a  grant  for  a  technical  assistance 
program,  energy  conservation  measure, 
including  solar  and  other  renewable 
resource  measures  or  State 
administrative  expenses  shall  keep  all 
the  records  required  by  §  455.4  in 
accordance  with  DOE  Assistance 
Regulations, 

(b)  Each  grantee  shall  submit  reports 
as  follows — 

(1)  For  technical  assistance  projects, 
two  copies  of  a  final  report  of  the 
analysis  completed  on  each  building  for 
which  financial  assistance  was  provided 
shall  be  submitted  to  the  State  energy 
agency  no  later  than  90  days  following 
completion  of  the  analysis.  These 
reports  shall  contain — 

(i)  The  report  submitted  to  the 
institution  by  the  technical  assistance 
analyst,  and 

(ii)  The  institution's  plan  to  implement 
energy  conservation  maintenance  and 
operating  procedures,  and  plans  to 
acquire  and  install  energy  conservation 
measures,  including  solar  and  other 
renewable  resources. 

(2)  For  energy  conservation  measure 
projects — 

(i)  Semi-annual  progress  reports  shall 
be  submitted  by  grantees.  Two  copies 
shall  be  submitted  to  the  States  energy 
agency  no  later  than  the  end  of  July  and 
January  and  shall  detail  and  discuss 
milestones  accomplished,  those  not 
accomplished,  status  of  in-progress 
activities  and  remedial  actions  if  needed 
to  achieve  project  objectives.  A  final 
report  may  be  submitted  in  lieu  thereof 
provided  it  satisfied  the  semi-annual 
progress  report  and  final  report 
designated  time  frame: 

(ii)  Two  copies  of  a  final  report  which 
list  and  describe  the  energy 
conservation  measures  acquired  and 
installed,  a  final  estimated  simple 
payback  period  for  each  measure  and 
the  project  as  a  whole,  a  statement  that 
the  completed  energy  conservation 
measures  conform  to  the  approved  grant 
applicaUon  and  plans,  if  any,  to  install 
additional  energy  conservation 
measures,  will  be  submitted  to  the  State 
within  90  days  of  installation. 

(iii)  Within  60  days  of  the  close  of 
each  12-month  period,  grantees  shall 
submit  annual  reports  to  the  State  for  a 


three-year  period  following  installation 
of  an  energy  conservation  measure,  or 
for  the  life  of  the  program,  whichever  is 
shorter.  These  reports  shall  identify 
each  building  and  provide  data  on 
energy  use  for  that  building  for  the 
preceding  12-month  period.  A  financial 
status  report  shall  not  be  required  for 
such  annual  reports. 

(3)  For  State  administrative  grants, 
each  State  shall  submit  reports  to  the 
Secretary,  by  the  close  of  each  February 
and  August  following  State  Plan 
approval,  which  provide — 

(i)  A  discussion  of  administrative 
activities  pursuant  to  §  455.83(b),  and  a 
discussion  of  milestones  accomplished, 
those  not  accomplished,  status  of  in- 
progress  activities,  problems 
encountered,  and  remedial  actions,  if 
any.  plaiuied  pursuant  to  §  455.73(e); 

(ii)  A  summary  of  grantee  reports 
received  by  the  States  since  the 
previous  semi-annual  grantee  report 
submission  pursuant  to  subparagraphs 
(b)(1)  and  (b)(2)  of  this  section:  and 

(iii)  For  the  August  report,  an  estimate 
of  annual  energy  use  reductions  in  the 
State,  by  energy  source,  attributable  to 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
and  installation  of  energy  conservation 
measures  under  this  program.  Such 
estimates  shall  be  based  upon  a 
sampling  of  institutions  participating  in 
the  technical  assistance  phase  of  this 
program  and  upon  the  reports  submitted 
to  the  State  pursuant  to 
§  455.63(b)(2)(iii). 

(4)  Such  other  information  as  the 
Secretary  may.  from  time  to  time 
request. 

(5)  Each  copy  of  any  technical 
assistance,  energy  conservation 
measures,  or  State  administrative  report 
shall  be  accompanied  by  a  financial 
status  report  completed  in  accordance 
with  the  documents  Hsted  in  §  455.3. 
Unless  the  State  administrative  grant 
funding  period  coincides  with  its  semi- 
annual report  requirements  under 
paragraph  (b)(3)  of  this  section,  the  State 
shall  also  submit  a  financial  status 
report  covering  its  administrative 
activities  at  the  conclusion  of  its  State 
administrative  grant  funding  period, 

(6)  Grantee  technical  assistance, 
energy  conservation  measures,  and 
financial  status  reports  submitted  to  the 
State  shall  be  submitted  by  the  State  to 
DOE  as  required  by  the  DOE  Regional 
Representative. 

Subpart  F— State  Responsibilities 

§  455.70    State  evaluation  of  grant 
applications. 

(a)  If  an  application  received  by  a 
Stale  is  reviewed  and  evaluated  by  that 
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(f)  Institutions  shall  be  recommended 
for  funding  within  the  allocations 
specified  in  paragraphs  (d)  and  (e)  of 
this  section  unless,  after  the  State 
deadline  for  submitting  applications  has 
passed,  there  are  insufficient 


that  institution  in  the  State  ranking 
pursuant  to  §  455.71;  and 

(e)  Direct  program  oversight  and 
monitoring  of  the  acfivities  for  which 
grants  are  awarded  as  defined  in  the 
State  Plan.  Slates  shall  immediately 


previously  received  grants  for  other 
energy  conservation  measures. 

(f)  Within  a  given  grant  program  cycle, 
the  Secretary  may  fund  grant  costs 
incurred  by  an  institution  for  technical 
assistance  and  energy  conservation 
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State  and  determined  to  be  in 
compliance  with  Subparts  C,  D  and  E  of 
this  part.  §  455.70(b).  any  additional 
requirements  of  the  approved  State  Plan, 
State  environmental  laws,  and  other 
applicable  laws  and  regulations,  then 
such  application  will  be  eligible  for 
financial  assistance. 

(b)  Concurrently  with  its  evaluation 
and  ranking  of  grant  applications 
pursuant  to  §  455.71.  the  State  will 
forward  applications  for  technical 
assistance  or  for  energy  conservation 
measures  for  a  school  or  hospital  to  the 
State  school  facilities  agency  or  the 
State  hospital  facilities  agency,  as  the 
case  may  be.  for  review  and 
certification  that  each  school 
application  is  consistent  with  related 
State  programs  for  educational  facilities, 
and  each  hospital  application  is 
consistent  with  State  health  plans  under 
sections  1524(c)(2)  and  1603  of  the  Public 
Health  Service  Act  (42  U.S.C.  300m-3 
and  300O-2.  respectively),  and  that  each 
has  been  coordinated  through 
abbrievated  review  mechanisms  under 
section  1523  of  the  Public  Health  Service 
Act  (42  U.S.C.  300m-2)  and  section  1122 
of  the  Social  Security  Act.  No 
application  from  a  school  or  hospital 
shall  be  eligible  for  funding  until  such 
certification  has  been  issued. 

§  455.71    State  ranking  of  grant 
applications. 

All  eligible  applications  received  by 
the  State  will  be  ranked  by  the  State  in 
accordance  with  its  approved  State 
Plan. 

(a)  For  technical  assistance  programs, 
buildings  shall  be  ranked  in  descending 
priority  based  upon  the  energy 
conservation  potential  of  the  building  as 
determined  from  an  energy  audit  (or  its 
equivalent)  in  accordance  with  the 
procedures  established  in  the  State  Plan 
and  one  or  more  of  the  methods 
indicated  in  10  CFR  450.43(c).  In  the  case 
of  buildings  having  equivalent  energy 
conservation  potential,  preference  shall 
be  given  to  those  buildings  which  have 
completed  an  energy  audit  without  the 
use  of  Federal  funds. 

(1)  Each  State  shall  develop  separate 
rankings  for  all  buildings  covered  by 
eligible  applications  for — 

(i)  Technical  assistance  programs,  for 
units  of  local  government  and  public 
care  institutions,  and 

(ii)  Technical  assistance  programs  for 
schools  and  hospitals. 

(2)  Within  each  ranking  for  technical 
assistance,  a  State  shall  indicate  the 
amount  of  Hnancial  assistance 
requested  by  the  applicant  for  each 
eligible  building  and,  for  those  buildings 
with  the  highest  ranking  within  the 
limits  of  the  State's  allocation,  the 


amount  recommended  for  funding.  If  the 
amount  recommended  is  less  than  the 
amount  requested  by  the  applicant,  this 
list  shall  also  indicate  the  reason  for 
that  recommendation. 

(b)  All  eligible  appUcations  for  energy 
conservation  measures  received  will  be 
ranked  by  the  State  on  an  individual 
building'by-building  or  a  measure-by- 
measure  basis.  Several  buildings  may  be 
ranked  as  a  single  building  if  the 
application  proposes  a  single  energy 
conservation  measure  which  directly 
involves  all  of  the  buildings.  Buildings  or 
measures  shall  be  ranked  in  accordance 
with  the  procedures  established  by  the 
State  Plan,  on  the  basis  of  the 
information  developed  during  a 
technical  assistance  program  (or  its 
equivalent)  for  the  building  and  the 
criteria  for  ranking  applications,  which 
are  listed  below  in  the  descending  order 
in  which  weights  for  each  criterion  are 
to  be  applied  by  the  State — 

(1)  Payback,  calculated  in  accordance 
with  §  455.42(c)(5)(vii); 

(2)  The  types  of  energy  sources  to 
which  conversion  is  proposed,  including 
in  descending  priority — 

(i)  Renewable;  and 
(ii)  Coal; 

(3)  The  types  and  quantities  of  energy 
to  be  saved,  including  oil,  natural  gas,  or 
electricity,  in  a  priority  as  established  in 
the  approved  State  Plan; 

(4)  Other  factors  as  determined  by  the 
State. 

(c)  A  State  is  exempt  from  the  ranking 
requirements  of  this  section  when — 

(1)  The  total  amount  requested  by  all 
applications  for  schools  and  hospitals 
for  technical  assistance  and  energy 
conservation  measures  in  a  given  grant 
program  cycle  for  grants  up  to  50 
percent  is  less  than  or  equal  to  the  funds 
available  to  the  State  for  such  grants 
and  the  total  amount  recommended  for 
hardship  funding  is  less  than  or  equal  to 
the  amounts  available  to  the  State  for 
such  grants. 

(2)  The  total  amount  requested  by  all 
applications  for  buildings  owned  by 
units  of  local  government  and  public 
care  institutions  in  a  given  grant 
program  cycle  is  less  than  or  equal  to 
the  total  amount  allocated  to  the  State 
for  technical  assistance  program  grants 
in  the  State. 

(d)  Within  the  rankings  of  school  and 
hospital  buildings  for  technical 
assistance  and  energy  conservation 
measures,  including  solar  or  other 
renewable  resource  measures,  to  the 
extent  that  approvable  applications  are 
submitted,  a  State  shall  initially  assure 
that— 

(1)  Schools  receive  at  least  30  percent 
of  the  total  funds  allocated  for  schools 


and  hospitals  to  the  State  in  any  grant 
program  cycle;  and 

(2)  Hospitals  receive  at  least  30 
percent  of  the  total  funds  allocated  for 
schools  and  hospitals  to  the  State  in  any 
grant  program  cycle. 

(e)  To  the  extent  provided  In 
§  455.82(c),  financial  assistance  will  be 
initially  available  for  schools  and 
hospitals  experiencing  severe  hardship 
based  upon  an  applicant's  long-term 
need  or  inability  to  provide  the  50 
percent  non-Federal  share.  This 
additional  financial  assistance  will  be 
available  only  to  the  extent  necessary  to 
enable  such  insitutions  to  participate  in 
the  program. 

(1)  The  State  shall  recommend  funds 
for  severe  hardship  applications  wholly 
or  partially  from  the  funds  reserved  in 
accordance  with  §  455.100(d)  and  as 
stated  in  an  approved  State  Plan. 

(2)  Applications  for  Federal  funding  in 
excess  of  50  percent  based  on  claims  of 
severe  hardship  shall  be  given  an 
additional  evaluation  by  the  State  to 
assess  on  a  quantifiable  basis,  to  the 
maximum  extent  practicable,  the 
relative  need  among  eligible  institutions. 
The  minimum  amount  of  additional 
Federal  funding  necessary  for  the 
apphcant  to  participate  in  the  program 
will  be  determined  by  the  State  in 
accordance  with  the  procedures 
established  in  the  State  Plan  and  will  be 
based  upon  one  or  more  of  the 
following — 

(i)  The  ratio  of  the  cost  of  the 
proposed  technical  assistance  programs 
or  energy  conservation  measures  to  the 
institution's  total  annual  budget; 

(ii)  The  borrowing  capacity  of  the 
institution; 

(iii)  The  average  unemployment  rate 
for  the  institution's  locality  at  the  time 
the  application  is  submitted; 

(iv)  The  ratio  of  the  amount  expended 
annually  by  the  institution  for  energy  to 
the  institution's  total  annual  operating 
budget; 

(v)  The  median  annual  family  income 
of  the  institution's  locality;  and 

(vi)  Other  special  conditions  of  the 
institution  or  its  locality  as  determined 
by  the  State. 

(3)  A  State  shall  indicate,  for  those 
schools  and  hospitals  with  the  highest 
rankings,  determined  pursuant  to 
subparagraphs  (a)  and  (b)  of  this 
section — 

(i)  The  amount  of  additional  hardship 
funding  requested  by  each  eligible 
applicant  for  each  building  determined 
to  be  in  a  class  of  severe  hardship;  and 

(ii)  The  amount  of  hardship  funding 
recommended  by  the  State  based  upon 
relative  need  as  determined  in 
accordance  with  the  State  Plan,  to  the 
limit  of  the  hardship  funds  available. 
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(c)  The  Secretary  may  award  up  to  10 
percent  of  the  total  amount  allocated  to 
a  State  for  schools  and  hospitals  in  a 
class  of  severe  hardship,  ascertained  by 
the  State  in  accordance  with  the  State 


(2)  Concurrently  with  grant  awards  for 
approved  applications  for  technical 
assistance  or  energy  conservation 
measures  for  institutions  in  that  State, 
and  uDon  aooroval  of  an  aDolication  for 


(c)  The  procedures  for  submittal  of 
grant  applications  to  the  State; 

(d)  A  description  and  evaluation  of 
the  results  of  preliminary  energy  audits 
(described  in  Subpart  B  of  this  part) 
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(f)  Institutions  shall  be  recommended 
for  funding  within  the  allocations 
specified  in  paragraphs  (d)  and  (e)  of 
this  section  unless,  after  the  State 
deadline  for  submitting  applications  has 
passed,  there  are  insufficient 
applications  meeting  the  requirements  of 
§§  455.41  or  455.51  of  this  part  to  expend 
funds  thus  allocated,  in  which  case  the 
State  may  recommend  use  of  remaining 
funds  for  other  eligible  applications. 

§  455.72    Forwarding  of  applications. 

(a)  Each  State  shall  forward  all 
recommended  applications  to  the 
Secretary  once  each  grant  program  cycle 
along  with  a  listing  of  buildings  or 
measures  covered  by  eligible 
applications  for  schools,  hospitals,  units 
of  local  government  and  public  care 
institutions,  and  ranked  by  the  State 
pursuant  to  the  provisions  of  §  455.71.  If 
ranking  has  been  employed,  the  list 
shall  include  the  standings  of  buildings 
or  measures. 

(1)  Measure  by  measure  rankings  will 
be  recombined  for  the  respective 
building  with  more  than  one 
recommended  measure. 

(2)  Buildings  will  be  consolidated 
under  one  grantee  application. 

(b)  State  shall  indicate  the  amount  of 
financial  assistance  requested  by  the 
applicant  for  each  eligible  building  and. 
for  those  buildings  recommended  for 
funding  within  the  limits  of  the  State's 
allocation,  the  amount  recommended  for 
funding.  If  the  amount  recommended  is 
less  than  the  amount  requested  by  the 
applicant,  the  list  shall  also  indicate  the 
reason  for  that  recommendation. 

(c)  States  shall  certify  applications 
submitted  are  eligible  pursuant  to 

§  455.70(a). 

§  455.73    State  liaison,  monitoring  and 
reporting. 

Each  State  shall  be  responsible  for — 
(a)  Consulting  with  eligible  institutions 
and  coordinating  agencies  representing 
such  institutions  in  the  development  of 
its  State  Plan; 

(b)  Notifying  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan; 

(c)  Notifying  each  applicant,  prior  to 
submittal  of  applications  to  the 
Secretary,  how  the  applicant's  building 
or  measure  ranked  among  other  similar 
applications,  and  whether  and  to  what 
extent  its  application  will  be 
recommended  for  funding  or,  if  not  to  be 
recommended  for  funding,  the  specific 
reason(s)  therefor; 

(d)  Certifying  that  each  institution  has 
given  its  assurance  that  it  is  willing  and 
able  to  participate  on  the  basis  of  any 
changes  in  amounts  recommended  for 


that  institution  in  the  State  ranking 
pursuant  to  §  455.71;  and 

(e)  Direct  program  oversight  and 
monitoring  of  the  activities  for  which 
grants  are  awarded  as  defined  in  the 
State  Plan.  States  shall  immediately 
notify  the  Secretary  of  any  non- 
compliance or  indication  thereof. 

(f)  Reporting  requirements  pursuant  to 
§  455.63(b)(3). 

Suppart  G— Grant  Awards 

§  455.80    Approval  of  grant  applications. 

(a)  The  Secretary  shall  review  and 
approve  applications  submitted  by  a 
State  in  accordance  with  §  455.72  if  the 
Secretary  determines  that  the 
applications  meet  the  objectives  of  the 
Act,  and  comply  with  the  applicable 
State  Plan  and  the  requirements  of  this 
part.  The  Secretary  may  disapprove  all 
or  any  portion  of  an  application  to  the 
extent  funds  are  not  available  to  carry 
out  a  program  or  measure  (or  portion 
thereof)  contained  in  the  application,  or 
for  such  other  reason  as  the  Secretary 
may  deem  appropriate. 

(b)  The  Secretary  shall  notify  a  State 
and  the  applicant  of  the  final  approval 
or  disapproval  of  an  application  at  the 
earhest  practicable  date  after  the 
Secretary's  receipt  of  the  appUcation, 
and,  in  the  event  of  disapproval,  shall 
include  a  statement  of  the  reasons 
therefor. 

(c)  An  application  which  has  been 
disapproved  for  reasons  other  than  lack 
of  funds  may  be  amended  to  correct  the 
cause  of  its  disapproval  and  resubmitted 
in  the  same  maimer  as  the  original 
application  at  any  time  within  the  same 
grant  program  cycle  and  will  be 
considered  to  the  extent  funds  are 
available.  However,  nothing  in  this 
provision  shall  obligate  either  the  State 
or  the  Secretary  to  take  final  action 
regarding  a  resubmitted  application 
within  the  grant  program  cycle.  An 
application  not  acted  upon  may  be 
resubmitted  in  a  subsequent  grant 
program  cycle. 

(d)  The  Secretary  shall  award  oiJy 
one  grant  per  building  for  a  technical 
assistance  program  and  shall  not 
provide  supplemental  funds  beyond 
those  awarded. 

(e)  The  Secretary  shall  award  only 
one  grant  per  building  per  grant  program 
cycle  for  energy  conservation  measures, 
and  shall  nol  provide  supplemental 
funds  beyond  those  awarded  for  a  given 
grant.  An  institution  may  apply,  and  the 
Secretary  may  make  grant  awards  in 
another  grant  building  for  which 
financial  assistance  was  not  previously 
and  specifically  provided,  even  though 
the  measures  relate  to  a  building  which 


previously  received  grants  for  other 
energy  conservation  measures. 

(f)  Within  a  given  grant  program  cycle, 
the  Secretary  may  fund  grant  costs 
incurred  by  an  institution  for  technical 
assistance  and  energy  conservation 
measure  projects  from  the  date  of 
submission  of  the  grant  application  to 
the  State  energy  agency.  Such  costs 
shall  be  accepted  when,  in  the 
judgement  of  the  Secretary,  the 
institution  has  complied  with  program 
requirements  and  the  costs  incurred  are 
allowable  under  applicable  cost 
principles  and  the  approved  project 
budget.  The  applicant  bears  the 
responsibility  for  the  entire  project  cost 
unless  the  application  is  approved  by 
the  Secretary  in  accordance  with  this 
Part. 

§  455.81    Grant  awards  for  units  of  local 
government  and  public  care  institutions. 

(a)  The  Secretary  may  make  grants  to 
units  of  local  governments,  public  care 
institutions  and  coordinating  agencies 
for  up  to  50  percent  of  the  costs  of 
performing  technical  assistance 
programs  for  buildings  covered  by  an 
application  approved  in  accordance 
with  §  455.80. 

(b)  Total  grant  awards  within  any 
State  to  units  of  local  goverrmient  and 
public  care  institutions  are  limited  to 
funds  allocated  to  each  State  in 
accordance  with  Subpart  I  of  this  part 

(c)  Units  of  local  government  and 
public  care  institutions  are  not  eligible 
for  financial  assistance  for  severe 
hardship. 

(d)  No  grant  awarded  under  this 
section  for  a  technical  assistance 
program  shall  include  funding  for  the 
purchase  of  any  single  item  of 
equipment  or  tangible  personal  property 
having  an  acquisition  cost  in  excess  of 
$500. 

§  455.82  Grant  awards  for  sct)ools  and 
hospitals. 

(a)  The  Secretary  may  make  grants  to 
schools,  hospitals  and  coordinating 
agencies  for  up  to  50  percent  of  the  cost 
of  performing  technical  assistance 
programs  for  buildings  covered  by  an 
application  approved  in  accordance 
with  §  455.80.  Grant  awards  for 
technical  assistance  programs  in  any 
State  within  any  grant  program  cycle 
shall  be  limited  to  a  portion  of  the  total 
allocation  as  specified  in  the  Subpart  I. 

(b)  The  Secretary  may  make  grants  to 
schools,  hospitals  and  coordinating 
agencies  for  up  to  50  percent  of  the  costs 
of  acquiring  and  installing  energy 
conservation  measures,  including  solar 
and  other  renewable  resource  measures, 
for  buildings  covered  by  an  application 
approved  in  accordance  with  §  455.80. 
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(j)  The  procedures  to  insure 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
in  those  buildings  for  which  financial 
assistance  is  requested  under  this  part. 

At  n  minimum.  tVip  nlan  shall  nrnviHp 


the  appropriate  training  and  experience 
in  building  energy  systems.  Such 
policies  shall  also  require  that  technical 
assistance  analysts  be  free  from 
financial  interests  which  may  conflict 

vi/itKi  thp  nrnnpr  nprfnrmanrp  nf  thpip 


implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  in  the  State. 

(b)  Subsequent  to  the  development  of 
a  State  Plan  by  the  Secretary,  the  State 
may  submit  its  owm  State  Plan  and  the 
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(c)  The  Secretary  may  award  up  to  10 
percent  of  the  total  amount  allocated  to 
a  State  for  schools  and  hospitals  in  a 
class  of  severe  hardship,  ascertained  by 
the  State  in  accordance  with  the  State 
Plan,  for  buildings  recommended  by  the 
State  pursuant  to  §  455.71(e)(3),  and  in 
amounts  determined  pursuant  to 

§  455.71(e)(2). 

(d)  No  grant  awarded  under  this 
section  for  a  technical  assistance 
program  shall  include  funding  for  the 
purchase  of  any  single  item  of 
equipment  or  other  tangible  personal 
property  having  an  acquisition  cost  in 
excess  of  $500. 

(e)  Applicant  expenditures  for  a 
technical  assistance  program  or  one  or 
more  energy  conser\'ation  measures 
commenced  after  November  8, 1978  for  a 
building  may  be  wholly  and  partially 
classified  in  the  discretion  of  the 
Secretary  as  matching  non-Federal 
funds  for  the  purposes  of  matching 
grants  awarded  for  additional  energy 
conservation  measures  in  the  same 
building.  Credit  will  be  considered  only 
when  the  projects  for  which  credit  is 
sought  meet  program  requirements  and 
credit  for  energy  conservation  measures 
will  be  considered  only  when  supported 
by  a  technical  assistance  analysis 
performed  prior  to  the  installation  of  the 
energy  conservation  measure. 
Applications  for  credit  will  be 
considered  in  conjunction  with 
applications  for  additional  energy 
conservation  measures.  The  application 
shall  reflect  both  the  work  done  and  the 
work  to  be  done  and  will  be  reviewed 
and  ranked  on  that  basis.  In  no  case 
shall  the  credit  exceed  an  amount  equal 
to  the  non-Federal  share  of  the  proposed 
energy  conservation  measures. 

§  455.83    Grant  awards  for  state 
administrative  expenses. 

(a)  For  the  purpose  of  defraying  State 
expenses  in  the  administration  of 
technical  assistance  programs  in 
accordance  with  Subpart  C  and  energy 
conservation  measures  in  accordance 
with  Subpart  D,  the  Secretary  may  make 
grant  awards  to  a  State — 

(1)  Immediately  following  approval  of 
the  State  Plan,  or  for  subsequent  grant 
program  cycles,  immediately  following 
public  notice  of  the  amounts  allocated  to 
a  State  for  the  grant  program  cycle,  and 
upon  approval  of  the  grant  application 
for  administrative  costs,  in  an  amount 
not  exceeding  2  percent  of  that  State's 
total  allocation  for  a  given  grant 
program  cycle  for  technical  assistance 
and  energy  conservation  measures. 
Grants  for  such  purposes  may  be  made 
for  up  50  percent  of  a  State's  projected 
administrative  expenses,  as  approved 
by  the  Secretary;  and 


(2)  Concurrently  with  grant  awards  for 
approved  applications  for  technical 
assistance  or  energy  conservation 
measures  for  institutions  in  that  State, 
and  upon  approval  of  an  application  for 
administrative  costs,  in  an  amount  not 
exceeding  the  difference  between  the 
amount  granted  pursuant  to 
subparagraph  (1)  of  this  paragraph  and  5 
percent  of  the  total  amount  of  grants 
awarded  within  the  State  for  technical 
assistance  programs  and  energy 
conservation  measures  in  the  applicable 
grant  program  cycle.  Grants  for  such 
purposes  may  be  made  for  up  to  50 
percent  of  a  State's  projected 
administrative  expenses,  as  approved 
by  the  Secretary.  The  total  of  all  grants 
for  State  administrative  costs,  technical 
assistance  programs  and  energy 
conservation  measures  in  that  State 
shall  not  exceed  the  total  amount 
allocated  for  that  State  for  any  grant 
program  cycle. 

(b)  A  State's  administrative  expenses 
shall  be  limited  to  those  directly  related 
to  administration  of  technical  assistance 
programs  and  energy  conservation 
measures  including  costs  associated 
with — 

(1)  Personnel,  whose  time  is  expended 
directly  in  support  of  such 
administration; 

(2)  Supplies,  and  services,  expended 
directly  in  support  of  such 
administration; 

(3)  Equipment  purchased  or  acquired 
solely  for,  and  utilized  directly  in 
support  of  such  administration,  provided 
that  no  single  item  of  equipment  or  other 
tangible  personal  property  costing  more 
than  $300  shall  be  acquired  without  the 
express  consent  of  DOE; 

(4)  Printing,  directly  in  support  of  such 
administration;  and 

(5)  Travel,  directly  related  to  such 
administration. 

Subpart  H— State  Plan  Development 
and  Approval 

§  455.90    Contents  of  state  plan. 

Each  State  shall  develop  a  State  Plan 
for  technical  assistance  programs  and 
energy  conservation  measures,  including 
solar  and  other  renewable  resource 
measures.  The  State  Plan  shall  include — 

(a)  A  statement  setting  forth  the  . 
procedures  by  which  the  views  of 
eligible  institutions  or  coordinating 
agencies  representing  such  institutions, 
or  both,  were  solicited  and  considered 
during  development  of  the  State  Plan, 
and  any  amendment  to  a  State  Plan; 

(b)  The  procedures  the  State  will 
follow  to  notify  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan,  or  any 
approved  amendment  to  a  State  Plan; 


(c)  The  procedures  for  submittal  of 
grant  applications  to  the  State; 

(d)  A  description  and  evaluation  of 
the  results  of  prehminary  energy  audits 
(described  in  Subpart  B  of  this  part] 
which  have  been  conducted  in  the  State 
including,  but  not  limited  to — 

(1)  In  the  case  of  a  State  which  has 
completed  preliminary  energy  audits  of 
all  potentially  eligible  buildings,  a 
summary  of  the  data  gathered  pursuant 
to  §  450.42  for  all  such  buildings; 

(2)  In  the  case  of  a  State  which  has 
completed  preliminary  energy  audits  of 
a  sample  of  all  potentially  eligible 
buildings  within  the  State — 

(i)  Reasonably  accurate  estimates  of 
the  preliminary  energy  audit  data 
required  by  10  CFR  450.42  for  all 
potentially  eligible  buildings  within  the 
State;  and 

(ii)  A  plan  which  describes  further 
actions  to  be  taken  to  complete 
preliminary  energy  audits  of  all 
potentially  eligible  buildings; 

(e)  The  procedures  to  be  used  by  the 
State  for  evaluating  and  ranking 
technical  assistance  and  energy 
conservation  measure  grant  applications 
pursuant  to  §  455.71,  including  the 
weights  assigned  to  each  criterion  set 
forth  in  §  455.71(b].  In  addition,  for  the 
criteria  set  forth  in  §  455.71(b)(3),  the 
State  shall  determine  the  order  of 
priority  given  to  fuel  types  that  include 
oil.  natural  gas,  and  electricity. 

(f)  The  procedures  that  the  State  will 
follow  to  insure  that  funds  will  be 
allocated  equitably  among  eligible 
applicants  within  the  State,  including 
procedures  to  insure  that  funds  will  not 
be  allocated  on  the  basis  of  size  or  type 
of  institution  but  rather  on  the  basis  of 
relative  need  taking  into  account  such 
factors  as  cost,  energy  consumption  and 
energy  savings,  in  accordance  with 

§  455.71; 

(g)  The  procedures  that  the  States  will 
follow  for  identifying  schools  and 
hospitals  experiencing  severe  hardship 
and  for  apportioning  the  funds  that  are 
available  for  schools  and  hospitals  in  a 
class  of  severe  hardship.  Such  policies 
and  procedures  shall  be  in  accordance 
with  1 455.71(e). 

(h)  A  statement  setting  forth  the 
extent  to  which,  and  by  which  methods, 
the  State  will  encourage  utilization  of 
solar  space  heating,  cooling  and  electric 
systems  and  solar  water  heating 
systems; 

(i)  The  procedures  to  assure  that  all 
financial  assistance  under  this  part  will 
be  expended  in  compliance  with  the 
requirements  of  the  State  Plan,  in 
compliance  with  the  requirements  of  this 
part,  and  in  coordination  with  othnr 
State  and  Federal  energy  conservation 
programs; 
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(c)  The  Secretary  may  award  up  to  10 
percent  of  the  total  amount  allocated  to 
a  State  for  schools  and  hospitals  in  a 
class  of  severe  hardship,  ascertained  by 
the  State  in  accordance  with  the  State 


(2)  Concurrently  with  grant  awards  for 
approved  applications  for  technical 
assistance  or  energy  conservation 
measures  for  institutions  in  that  State, 
and  upon  approval  of  an  application  for 


(c)  The  procedures  for  submittal  of 
grant  applications  to  the  State; 

(d)  A  description  and  evaluation  of 
the  results  of  preliminary  energy  audits 
(described  in  Subpart  B  of  this  part) 
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(j)  The  procedures  to  insure 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
in  those  buildings  for  which  financial 
assistance  is  requested  under  this  part. 
At  a  minimum,  the  plan  shall  provide 
that  all  operating  and  maintenance 
procedure  changes  recommended  in  an 
energy  audit  report  or  a  technical 
assistance  report  have  been 
implemented  prior  to  initial  or 
additional  financial  assistance  under 
this  part  being  provided,  unless  it  is 
shown  that — 

(1)  The  recommendation  is  infeasible 
because  of  factors  not  considered  by  the 
auditor  or  analyst; 

(2)  There  is  a  cost  involved  which 
exceeds  the  institution's  limit  on 
operating  expenditures; 

(3)  The  implementation  of  the  change 
requires  some  item  of  supply  or  material 
which  is  not  available;  or 

(4)  Other  factors  as  approved  by  the 
Secretary; 

(k)  The  procedures  designed  to  insure 
that  financial  assistance  under  this  part 
will  be  used  to  supplement,  and  not  to 
supplant.  State,  local  or  other  funds; 

(1)  The  procedures  for  determining 
that  energy  audits  performed  without 
the  use  of  Federal  funds  have  been 
performed  in  substantial  compliance 
with  the  requirements  of  10  CFR  Part  450 
for  the  purposes  of  satisfying  the 
eligibility  requirements  contained  in 
§  455.41(c); 

(m)  The  procedures  for  determining 
that  technical  assistance  programs 
performed  without  the  use  of  Federal 
funds  have  been  performed  in 
complance  with  the  requirements  of 
§  455.42,  for  the  purposes  of  satisfying 
the  eligibility  requirements  contained  in 
§  455.51(a)(3); 

(n)  The  procedures  for  State 
management,  monitoring  and  evaluation 
of  technical  assistance  programs  and 
energy  conservation  measures  receiving 
financial  assistance  under  this  part; 

(0)  A  description  of  the  State's 
program  for  establishing  and  insuring 
compliance  with  qualifications  for 
technical  assistance  analysts.  Such 
policies  shall  require  that  technical 
assistance  analysts — 

(1)  Have  experience  in  energy 
conservation  and  be  a  registered 
professional  engineer  licensed  under  the 
regulatory  authority  of  the  State; 

(2)  Be  an  architect-engineer  team,  the 
principal  members  of  which  are  licensed 
under  the  regulatory  authority  of  the 
State;  or 

(3)  Be  otherwise  qualified  in 
accordance  with  such  criteria  as  the 
State  may  prescribe  in  its  State  Plan  to 
insure  that  individuals  conducting 
technical  assistance  programs  possess 


the  appropriate  training  and  experience 
in  building  energy  systems.  Such 
policies  shall  also  require  that  technical 
assistance  analysts  be  free  from 
financial  interests  which  may  conflict 
with  the  proper  performance  of  their 
duties; 

(p)  A  procedure  for  gathering  data  and 
reporting: 

(1)  An  estimate  of  energy  savings 
which  may  result  from  the  modiHcation 
of  maintenance  and  operating 
procedures  and  installation  of  energy 
conservation  measures; 

(2)  A  recommendation  as  to  the  types 
of  energy  conservation  measures 
considered  appropriate  within  the  State; 
and 

(3)  An  estimate  of  the  costs  of 
carrying  out  technical  assistance  and 
energy  conservation  measures 
programs. 

§  455.91    Submission  and  approval  of  state 
plans. 

(a)  Proposed  State  Plans  or 
amendments  necessitated  by  a  change 
in  regulations  shall  be  submitted  to  the 
Secretary  within  90  days  of  the  effective 
date  of  this  subpart  or  any  amended 
regulations.  The  Secretary,  upon  request 
and  for  good  cause  shown,  may  grant  an 
extension  of  time. 

(b)  The  Secretary  shall,  within  60  days 
of  receipt  of  a  proposed  State  Plan, 
review  each  Plan  and,  if  it  is  found  to 
conform  to  the  requirements  of  this  part, 
approve  the  State  Plan.  If  the  Secretary 
does  not  disapprove  a  State  Plan  within 
the  60-day  period,  the  Secretary  will  be 
deemed  to  have  approved  the  State 
Plan. 

(c)  If  the  Secretary  determines  that  a 
proposed  State  Plan  fails  to  comply  with 
the  requirements  of  this  part  the 
Secretary  shall  return  the  Plan  to  the 
State  with  a  statement  setting  forth  the 
reasons  for  disapproval. 

(d)  The  Secretary  shall  review  each 
amendment  submitted  by  the  State  and. 
if  it  is  found  to  conform  to  the 
requirements  of  this  part,  approve  the 
amendment(s).  If  the  Secretary 
determines  that  a  proposed  State  Plan 
amendment  fails  to  comply  with  the 
requirements  of  this  part,  the  Secretary 
shall  return  the  amendment  to  the  State 
with  a  statement  setting  forth  reasons 
for  disapproval.  With  the  consent  of  the 
Secretary,  the  State  may  submit  a  new 
or  amended  Plan  at  any  time. 

§  455.92    State  plans  developed  by  the 
Secretary. 

(a)  If  a  State  Plan  has  not  been 
approved  by  February  7, 1981,  or  within 
90  days  after  completion  of  the 
preliminary  energy  audits,  whichever  is 
later,  the  Secretary  may  develop  and 


implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  in  the  State. 

(b)  Subsequent  to  the  development  of 
a  State  Plan  by  the  Secretary,  the  State 
may  submit  its  owm  State  Plan  and  the 
Secretary  shall  approve  or  disapprove 
such  plan  within  60  days  after  receipt  by 
the  Secretary.  If  the  proposed  plan 
meets  the  requirements  of  this  part,  and 
is  not  inconsistent  with  any  plan 
developed  and  implemented  by  the 
Secretary,  the  Secretary  shall  approve 
the  State  Plan  which  shall  automatically 
replace  the  plan  developed  by  the 
Secretary. 

Subpart  I— Allocation  of 
Appropriations  Among  the  States 

§  455.100    Allocation  of  funds. 

(a)  The  Secretary  will  allocate 
available  funds  among  the  States  for  the 
purpose  of  awarding  grants  to  schools, 
hospitals,  units  of  local  government,  and 
public  care  institutions  and  coordinating 
agencies  to  implement  technical 
assistance  and  energy  conservation 
measures  grant  programs  in  accordance 
with  this  par! 

(b)  By  notice  published  in  the  Federal 
Register,  the  Secretary  shall  notify  each 
State  of  the  total  amount  allocated  for 
grants  within  the  State  for  any  grant 
program  cycle — 

(1)  For  schools  and  hospitals,  the 
allocation  amount  shall  be  for  technical 
assistance  programs,  together  with  any 
limitation  placed  on  technical 
assistance,  and  energy  conservation 
measures;  and 

(2)  For  units  of  local  government  and 
public  care  institutions,  the  allocation 
amount  shall  be  solely  for  technical 
assistance  programs. 

(c)  By  notice  published  in  the  Federal 
Register,  the  Secretary  shall  notify  each 
State  of  the  period  for  which  funds 
allocated  for  a  grant  program  cycle  will 
be  made  available  for  grants  within  the 
State. 

(d)  Each  State  make  available  up  to 
ten  percent  of  its  allocation  for  schools 
and  hospitals  in  each  grant  program 
cycle  to  provide  financial  assistance  not 
to  exceed  a  90  percent  Federal  share,  for 
technical  assistance  programs  and 
energy  conservation  measures  for 
schools  and  hospitals  determined  to  be 
in  a  class  of  severe  hardship.  Such 
determinations  shall  be  made  in 
accordance  with  §  455.71(e). 

§  455. 101    Allocation  formulas. 

(a)  Financial  assistance  for  conducting 
technical  assistance  programs  for  units 
of  local  government  and  public  care 
institutions  shall  be  allocated  among  the 
State  by  multiplying  the  sum  available 
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(j)  The  procedures  to  insure 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
in  those  buildings  for  which  financial 
assistance  is  requested  under  this  part. 
At  a  minimum,  the  plan  shall  provide 


the  appropriate  training  and  experience 
in  building  energy  systems.  Such 
policies  shall  also  require  that  technical 
assistance  analysts  be  free  from 
financial  interests  which  may  conflict 
with  the  proper  performance  of  their 


implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  in  the  State. 

(b)  Subsequent  to  the  development  of 
a  State  Plan  by  the  Secretary,  the  State 
may  submit  its  own  State  Plan  and  the 
Secretary  shall  approve  or  disapprove 
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(c)  The  Secretary  may  award  up  to  10 
percent  of  the  total  amount  allocated  to 
a  State  for  schools  and  hospitals  in  a 
class  of  severe  hardship,  ascertained  by 
the  State  in  accordance  with  the  State 
Plan,  for  buildings  recommended  by  the 
State  pursuant  to  §  455.71(e)(3j,  and  in 
amounts  determined  pursuant  to 

§  455.71(e](2). 

(d)  No  grant  awarded  under  this 
section  for  a  technical  assistance 
program  shall  include  funding  for  the 
purchase  of  any  single  item  of 
equipment  or  other  tangible  personal 
property  having  an  acquisition  cost  in 
excess  of  $500. 

(e)  Applicant  expenditures  for  a 
technical  assistance  program  or  one  or 
more  energy  conser\'ation  measures 
commenced  after  November  8, 1978  for  a 
building  may  be  wholly  and  partially 
classified  in  the  discretion  of  the 
Secretary  as  matching  non-Federal 
funds  for  the  purposes  of  matching 
grants  awarded  for  additional  energy 
conservation  measures  in  the  same 
building.  Credit  will  be  considered  only 
when  the  projects  for  which  credit  is 
sought  meet  program  requirements  and 
credit  for  energy  conservation  measures 
will  be  considered  only  when  supported 
by  a  technical  assistance  analysis 
performed  prior  to  the  installation  of  the 
energy  conservation  measure. 
Applications  for  credit  will  be 
considered  in  conjunction  with 
applications  for  additional  energy 
conservation  measures.  The  application 
shall  reflect  both  the  work  done  and  the 
work  to  be  done  and  will  be  reviewed 
and  ranked  on  that  basis.  In  no  case 
shall  the  credit  exceed  an  amount  equal 
to  the  non-Federal  share  of  the  proposed 
energy  conservation  measures. 

§  455.83    Grant  awards  for  state 
administrative  expenses. 

(a)  For  the  purpose  of  defraying  State 
expenses  in  the  administration  of 
technical  assistance  programs  in 
accordance  with  Subpart  C  and  energy 
conservation  measures  in  accordance 
with  Subpart  D,  the  Secretary  may  make 
grant  awards  to  a  State — 

(1)  Immediately  following  approval  of 
the  State  Plan,  or  for  subsequent  grant 
program  cycles,  immediately  following 
public  notice  of  the  amounts  allocated  to 
a  State  for  the  grant  program  cycle,  and 
upon  approval  of  the  grant  application 
for  administrative  costs,  in  an  amount 
not  exceeding  2  percent  of  that  State's 
total  allocation  for  a  given  grant 
program  cycle  for  technical  assistance 
and  energy  conservation  measures. 
Grants  for  such  purposes  may  be  made 
for  up  50  percent  of  a  State's  projected 
administrative  expenses,  as  approved 
by  the  Secretary;  and 


(2)  Concurrently  with  grant  awards  for 
approved  applications  for  technical 
assistance  or  energy  conservation 
measures  for  institutions  in  that  State, 
and  upon  approval  of  an  application  for 
administrative  costs,  in  an  amount  not 
exceeding  the  difference  between  the 
amount  granted  pursuant  to 
subparagraph  (1)  of  this  paragraph  and  5 
percent  of  the  total  amount  of  grants 
awarded  within  the  State  for  technical 
assistance  programs  and  energy 
conservation  measures  in  the  applicable 
grant  program  cycle.  Grants  for  such 
purposes  may  be  made  for  up  to  50 
percent  of  a  State's  projected 
administrative  expenses,  as  approved 
by  the  Secretary.  The  total  of  all  grants 
for  State  administrative  costs,  technical 
assistance  programs  and  energy 
conservation  measures  in  that  State 
shall  not  exceed  the  total  amount 
allocated  for  that  State  for  any  grant 
program  cycle. 

(b)  A  State's  administrative  expenses 
shall  be  limited  to  those  directly  related 
to  administration  of  technical  assistance 
programs  and  energy  conservation 
measures  including  costs  associated 
with — 

(1)  Personnel,  whose  time  is  expended 
directly  in  support  of  such 
administration; 

(2)  Supplies,  and  services,  expended 
directly  in  support  of  such 
administration; 

(3)  Equipment  purchased  or  acquired 
solely  for,  and  utilized  directly  in 
support  of  such  administration,  provided 
that  no  single  item  of  equipment  or  other 
tangible  personal  property  costing  more 
than  S300  shall  be  acquired  without  the 
express  consent  of  DOE; 

(4)  Printing,  directly  in  support  of  such 
administration;  and 

(5)  Travel,  directly  related  to  such 
administration. 

Subpart  H— State  Plan  Development 
and  Approval 

§  455.90    Contents  of  state  plan. 

Each  State  shall  develop  a  State  Plan 
for  technical  assistance  programs  and 
energy  conservation  measures,  including 
solar  and  other  renewable  resource 
measures.  The  State  Plan  shall  include — 

(a)  A  statement  setting  forth  the  . 
procedures  by  which  the  views  of 
eligible  institutions  or  coordinating 
agencies  representing  such  institutions, 
or  both,  were  solicited  and  considered 
daring  development  of  the  State  Plan, 
and  any  amendment  to  a  State  Plan; 

(b)  The  procedures  the  State  will 
follow  to  notify  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan,  or  any 
approved  amendment  to  a  State  Plan; 


(c)  The  procedures  for  submittal  of 
grant  applications  to  the  State; 

(d)  A  description  and  evaluation  of 
the  results  of  preliminary  energy  audits 
(described  in  Subpart  B  of  this  part] 
which  have  been  conducted  in  the  State 
including,  but  not  limited  to^ 

(1)  In  the  case  of  a  State  which  has 
completed  preliminary  energy  audits  of 
all  potentially  eligible  buildings,  a 
summary  of  the  data  gathered  pursuant 
to  §  450.42  for  all  such  buildings; 

(2]  In  the  case  of  a  State  which  has 
completed  preliminary  energy  audits  of 
a  sample  of  all  potentially  eligible 
buildings  within  the  State — 

(i]  Reasonably  accurate  estimates  of 
the  preliminary  energy  audit  data 
required  by  10  CFR  450.42  for  all 
potentially  eligible  buildings  within  the 
State;  and 

(ii)  A  plan  which  describes  further 
actions  to  be  taken  to  complete 
preliminary  energy  audits  of  all 
potentially  eligible  buildings; 

(e)  The  procedures  to  be  used  by  the 
State  for  evaluating  and  ranking 
technical  assistance  and  energy 
conservation  measure  grant  applications 
pursuant  to  §  455.71,  including  the 
weights  assigned  to  each  criterion  set 
forth  in  §  455.71(b).  In  addition,  for  the 
criteria  set  forth  in  §  455.71(b)(3),  the 
State  shall  determine  the  order  of 
priority  given  to  fuel  types  that  include 
oil,  natural  gas,  and  electricity. 

(f)  The  procedures  that  the  State  will 
follow  to  insure  that  funds  will  be 
allocated  equitably  among  eligible 
applicants  within  the  State,  including 
procedures  to  insure  that  funds  will  not 
be  allocated  on  the  basis  of  size  or  type 
of  institution  but  rather  on  the  basis  of 
relative  need  taking  into  account  such 
factors  as  cost,  energy  consumption  and 
energy  savings,  in  accordance  with 

§  455.71; 

(g)  The  procedures  that  the  States  will 
follow  for  identifying  schools  and 
hospitals  experiencing  severe  hardship 
and  for  apportioning  the  funds  that  are 
available  for  schools  and  hospitals  in  a 
class  of  severe  hardship.  Such  policies 
and  procedures  shall  be  in  accordance 
with  §  455.71(e). 

(h)  A  statement  setting  forth  the 
extent  to  which,  and  by  which  methods, 
the  State  will  encourage  utilization  of 
solar  space  heating,  cooling  and  electric 
systems  and  solar  water  heating 
systems; 

(i)  The  procedures  to  assure  that  all 
financial  assistance  under  this  part  will 
be  expended  in  compliance  with  the 
requirements  of  the  State  Plan,  in 
compliance  with  the  requirements  of  this 
part,  and  in  coordination  with  othnr 
State  and  Federal  energy  conservation 
programs; 
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by  the  allocation  factor  set  for  in 
paragraph  (c)  of  this  section, 
(b)  Financial  assistance  for 
conducting  technical  assistance 
programs  and  acquiring  and  installing 


later,  the  Secretary  may  develop  and 
implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  within  the  State.  If 
the  Secretary  does  not  develop  a  State 
Plan  for  a  State,  the  funds  reserved  for 
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(j)  The  procedures  to  insure 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
in  those  buildings  for  which  financial 
assistance  is  requested  under  this  part. 
At  a  minimum,  the  plan  shall  provide 
that  all  operating  and  maintenance 
procedure  changes  recommended  in  an 
energy  audit  report  or  a  technical 
assistance  report  have  been 
implemented  prior  to  initial  or 
additional  financial  assistance  under 
this  part  being  provided,  unless  it  is 
shown  that — 

(1)  The  recommendation  is  infeasible 
because  of  factors  not  considered  by  the 
auditor  or  analyst; 

(2)  There  is  a  cost  involved  which 
exceeds  the  institution's  limit  on 
operating  expenditures; 

(3)  The  implementation  of  the  change 
requires  some  item  of  supply  or  material 
which  is  not  available;  or 

(4)  Other  factors  as  approved  by  the 
Secretary; 

(k)  The  procedures  designed  to  insure 
that  financial  assistance  under  this  part 
will  be  used  to  supplement,  and  not  to 
supplant,  State,  local  or  other  funds; 

(1)  The  procedures  for  determining 
that  energy  audits  performed  without 
the  use  of  Federal  funds  have  been 
performed  in  substantial  compliance 
with  the  requirements  of  10  CFR  Part  450 
for  the  purposes  of  satisfying  the 
eligibility  requirements  contained  in 
§  455.41(c); 

(m)  The  procedures  for  determining 
that  technical  assistance  programs 
performed  without  the  use  of  Federal 
funds  have  been  performed  in 
complance  with  the  requirements  of 
§  455.42,  for  the  purposes  of  satisfying 
the  eligibility  requirements  contained  in 
§  455.51(a)(3); 

(n)  The  procedures  for  State 
management,  monitoring  and  evaluation 
of  technical  assistance  programs  and 
energy  conservation  measures  receiving 
financial  assistance  under  this  part; 

(0)  A  description  of  the  State's 
program  for  establishing  and  insuring 
compliance  with  qualifications  for 
technical  assistance  analysts.  Such 
policies  shall  require  that  technical 
assistance  analysts — 

(1)  Have  experience  in  energy 
conservation  and  be  a  registered 
professional  engineer  licensed  under  the 
regulatory  authority  of  the  State; 

(2)  Be  an  architect-engineer  team,  the 
principal  members  of  which  are  licensed 
under  the  regulatory  authority  of  the 
State;  or 

(3)  Be  otherwise  qualified  in 
accordance  with  such  criteria  as  the 
State  may  prescribe  in  its  State  Plan  to 
insure  that  individuals  conducting 
technical  assistance  programs  possess 


the  appropriate  training  and  experience 
in  building  energy  systems.  Such 
policies  shall  also  require  that  technical 
assistance  analysts  be  free  from 
financial  interests  which  may  conflict 
with  the  proper  performance  of  their 
duties; 

(p)  A  procedure  for  gathering  data  and 
reporting: 

(1)  An  estimate  of  energy  savings 
which  may  result  from  the  modification 
of  maintenance  and  operating 
procedures  and  installation  of  energy 
conservation  measures; 

(2)  A  recommendation  as  to  the  types 
of  energy  conservation  measures 
considered  appropriate  within  the  State; 
and 

(3)  An  estimate  of  the  costs  of 
carrying  out  technical  assistance  and 
energy  conservation  measures 
programs. 

§  455.91    Submission  and  approval  of  state 
plans. 

(a)  Proposed  State  Plans  or 
amendments  necessitated  by  a  change 
in  regulations  shall  be  submitted  to  the 
Secretary  within  90  days  of  the  effective 
date  of  this  subpart  or  any  amended 
regulations.  The  Secretary,  upon  request 
and  for  good  cause  shown,  may  grant  an 
extension  of  time. 

(b)  The  Secretary  shall,  within  60  days 
of  receipt  of  a  proposed  State  Plan, 
review  each  Plan  and,  if  it  is  found  to 
conform  to  the  requirements  of  this  part, 
approve  the  State  Plan.  If  the  Secretary 
does  not  disapprove  a  State  Plan  within 
the  60-day  period,  the  Secretary  will  be 
deemed  to  have  approved  the  State 
Plan. 

(c)  If  the  Secretary  determines  that  a 
proposed  State  Plan  fails  to  comply  with 
the  requirements  of  this  part  the 
Secretary  shall  return  the  Plan  to  the 
State  with  a  statement  setting  forth  the 
reasons  for  disapproval. 

(d)  The  Secretary  shall  review  each 
amendment  submitted  by  the  State  and, 
if  it  is  found  to  conform  to  the 
requirements  of  this  part,  approve  the 
amendment(s).  If  the  Secretary 
determines  that  a  proposed  State  Plan 
amendment  fails  to  comply  with  the 
requirements  of  this  part,  the  Secretary 
shall  return  the  amendment  to  the  State 
with  a  statement  setting  forth  reasons 
for  disapproval.  With  the  consent  of  the 
Secretary,  the  State  may  submit  a  new 
or  amended  Plan  at  any  time. 

§  455.92    State  plans  developed  by  the 
Secretary. 

(a)  If  a  State  Plan  has  not  been 
approved  by  February  7, 1981,  or  within 
90  days  after  completion  of  the 
preliminary  energy  audits,  whichever  is 
later,  the  Secretary  may  develop  and 


implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  in  the  State. 

(b)  Subsequent  to  the  development  of 
a  State  Plan  by  the  Secretary,  the  State 
may  submit  its  own  State  Plan  and  the 
Secretary  shall  approve  or  disapprove 
such  plan  within  60  days  after  receipt  by 
the  Secretary.  If  the  proposed  plan 
meets  the  requirements  of  this  part,  and 
is  not  inconsistent  with  any  plan 
developed  and  implemented  by  the 
Secretary,  the  Secretary  shall  approve 
the  State  Plan  which  shall  automatically 
replace  the  plan  developed  by  the 
Secretary. 

Subpart  I— Allocation  of 
Appropriations  Among  the  States 

§  455.100    Allocation  of  funds. 

(a)  The  Secretary  will  allocate 
available  funds  among  the  States  for  the 
purpose  of  awarding  grants  to  schools, 
hospitals,  units  of  local  government,  and 
public  care  institutions  and  coordinating 
agencies  to  implement  technical 
assistance  and  energy  conservation 
measures  grant  programs  in  accordance 
with  this  part. 

(b)  By  notice  published  in  the  Federal 
Register,  the  Secretary  shall  notify  each 
State  of  the  total  amount  allocated  for 
grants  within  the  State  for  any  grant 
program  cycle — 

(1)  For  schools  and  hospitals,  the 
allocation  amount  shall  be  for  technical 
assistance  programs,  together  with  any 
limitation  placed  on  technical 
assistance,  and  energy  conser\'ation 
measures;  and 

(2)  For  units  of  local  government  and 
public  care  institutions,  the  allocation 
amount  shall  be  solely  for  technical 
assistance  programs. 

(c)  By  notice  published  in  the  Federal 
Register,  the  Secretary  shall  notify  each 
State  of  the  period  for  which  funds 
allocated  for  a  grant  program  cycle  will 
be  made  available  for  grants  within  the 
State. 

(d)  Each  State  make  available  up  to 
ten  percent  of  its  allocation  for  schools 
and  hospitals  in  each  grant  program 
cycle  to  provide  financial  assistance  not 
to  exceed  a  90  percent  Federal  share,  for 
technical  assistance  programs  and 
energy  conservation  measures  for 
schools  and  hospitals  determined  to  be 
in  a  class  of  severe  hardship.  Such 
determinations  shall  be  made  in 
accordance  with  §  455.71(e). 

§  455.101    Allocation  formulas. 

(a)  Financial  assistance  for  conducting 
technical  assistance  programs  for  units 
of  local  government  and  public  care 
institutions  shall  be  allocated  amon^  the 
State  by  multiplying  the  sum  available 
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by  the  allocation  factor  set  for  in 
paragraph  (c)  of  this  section. 

(b)  Financial  assistance  for 
conducting  technical  assistance 
programs  and  acquiring  and  installing 
energy  conservation  measures,  including 
solar  and  other  renewable  resource 
measures,  for  schools  and  hospitals 
shall  be  allocated  among  the  States  by 
multiplying  the  sum  available  by  the 
allocation  factor  set  forth  in  paragraph 
[c]  of  this  section. 

(c)  The  allocation  factor  (K)  shall  be 
determined  by  the  formula — 


K   "    0.07    +    0.1    (sfc)    ♦   0.83    (SP)  (SO 
M  (N£c)  (KPC) 


later,  the  Secretary  may  develop  and 
implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  within  the  State.  If 
the  Secretary  does  not  develop  a  State 
Plan  for  a  State,  the  funds  reserved  for 
that  grant  program  cycle  for  schools  and 
hospitals  in  that  State  will  be 
reallocated  for  the  next  grant  program 
cycle  among  all  States  for  schools  and 
hospitals. 

(c)  The  Secretary  reallocate  the  funds 
which  remain  unobligated  by  DOE  at 
the  end  of  any  grant  program  cycle 
among  all  States  in  the  next  grant 
program  cycle. 

(FR  Doc.  60-40207  Filed  12-24-80i  8:-15  am] 
BILUNG  CODE  $450-01-M 


where,  as  determined  by  DOE — 

(1)  Sfc  is  the  average  retail  cost  per  million 
Btu'8  of  energy  consumed  within  the  region  in 
which  the  State  is  located,  as  reflected  in  the 
1985,  Series  C  projections  prepared  for  DOE's 
Energy  Information  Administration 
Administrator's  Annual  Report,  1977; 

(2)  Nfc  is  $271.95,  the  summation  of  the  Sfc 
numerators  for  all  States; 

(3)  n  is  the  total  number  of  eligible  States; 
(4]  SP  is  the  population  of  the  State,  as 

determined  from  1976  census  estimates, 
"Current  Population  Reports",  Series  P-25, 
number  603; 

(5)  SC  is  the  sum  of  State's  heating  and 
cooling  degree  days,  as  determined  from 
National  Oceanic  and  Atmospheric 
Administration  data  for  the  thirty  year 
period,  1941  through  1970; 

(6)  NPC  is  1,277,259,000,  the  summation  of 
the  (SP)  (SC)  numerators  for  all  States. 

(d)  Except  for  the  District  of 
Columbia,  Puerto  Rico,  Guam,  American 
Samoa  and  the  Virgin  Islands,  no 
allocation  available  to  any  State  may  be 
less  than  0.5  percent  of  all  amounts 
allocated  in  any  grant  program  cycle.  No 
State  will  be  allocated  more  than  10 
percent  of  the  funds  allocated  in  any 
grant  program  cycle. 

§  455.102    Reallocation  of  funds. 

(a)  If  a  State  Plan  has  not  been 
approved  and  implemented  by  a  State 
by  the  close  of  the  period  for  which 
allocated  funds  are  available  as  set 
forth  in  the  notice  issued  by  the 
Secretary  pursuant  to  §  455.100(c],  funds 
allocated  to  that  State  for  technical 
assistance  and  energy  conservation 
measuies  will  be  reallocated  among  all 
States  for  the  next  grant  program  cycle, 
if  available. 

(b)  If  a  State  Plan  has  not  been 
approved  by  February  7. 1981,  or  within 
ninety  days  after  completion  of  the 
preliminary  energy  audits,  whichever  is 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1606 

Guidelines  on  Discrimination  Because 

nf  National  Cirlaln 


Commission's  Final  Consumer  Program, 
(45  FR  38930,  June  9,  1980),  the 
Commission  notified  members  of  the 
public  of  their  opportunity  to"  comment 
on  the  proposed  Guidelines  by  directly 
mailing  them  to  various  interested 


Many  commentators  strongly 
supported  this  revision  of  the  Guidelines 
and  indicated  that  these  Guidelines 
would  be  beneficial  in  achieving  equal 
job  opportunities  for  all  individuals 
regardless  of  their  national  origin,  or 
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Guidelines  on  Discrimination  Because  of 
National  Origin 
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A  few  commentators  stated  that  the 
definition  of  national  origin 
discrimination  was  too  broad  because  it 
not  only  included  minorities  but  also  all 
white  persons.  National  origin 
discrimination  mav  often  overlao  with 


her  differently  because  she  had  a 
"foreign"  accent. 

§  1606.2— Scope  of  Title  VII  Protection 

The  first  sentence  of  this  section  is 
based  on  §  1606.1(c)  of  the  preceding 


Some  commentators  noted  that  the 
Guidelines  do  not  indicate  whether  an 
employer  would  be  liable  under  Title 
VII,  if  a  State  law  prohibits  the 
employment  of  illegal  aliens  and  if  the 
emolover  refuses  to  hire  an  "illeeal 


85632         Federal  Register  /  Vol.  45,  No.  250  /  Monday.  December  29.  1980  /  Rules  and  Regulations 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1606 

Guidelines  on  Discrimination  Because 
of  National  Origin 

agency:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Final  guidelines. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  is  revising  its 
Guidelines  on  Discrimination  Because 
of  National  Origin  to  clarify  them  and  to 
specifically  inform  the  public  of 
unlawfii'  employment  practices  which 
discriminate  on  the  basis  of  national 
origin.  These  Guidelines  reaffirm  the 
Commission's  position  on  national 
origin  discrimination  as  expressed  in 
Commission  decisions  and  other  legal 
interpretations. 
EFFECTIVE  DATE:  December  29, 1980. 

FOR  FURTHER  INFORMATION: 

Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation,  2401  E  Street 
NW.,  Room  4002,  Washington,  D.C. 
20506,  (202)  634-7060. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  13, 1970,  [35  FR  421)  the 
Commission  adopted  its  Guidelines  on 
Discrimination  Because  of  National 
Origin.  These  Guidelines  were  issued  as 
a  result  of  charges  filed  by  individuals 
alleging  denial  of  equal  employment 
opportunity  because  their  last  names 
suggested  association  with  certain 
national  origin  groups,  or  because  of 
their  association  with  persons,  schools, 
churches  and  other  lawful  organizations 
identified  with  certain  national  origin 
groups.  The  Guidelines  were  last 
amended  on  March  18, 1974,  to  conform 
to  the  Supreme  Court  decision  in 
Espinoza  v.  Farah  Manufacturing  Co.. 
Inc..  414  U.S.  86,  92  (1973). 

In  order  to  allow  interested  persons 
an  opportunity  to  participate  in  all 
stages  of  its  guideline  process  and  in 
compliance  with  Executive  Order  12044 
(43  FR  12661,  March  24. 1978,  as 
amended  by  E.0. 12221.  45  FR  44249, 
July  1, 1980),  the  Commission  noticed  its 
intent  to  review  these  Guidelines  (45  FR 
51229  at  51231,  August  1, 1980).  On 
September  19, 1980.  45  FR  62728,  the 
Commission  published  a  proposed 
revision  of  its  current  Guidelines  which 
appear  at  29  CFR  1606.  The  proposed 
Guidelines  were  published  for  public 
comment  for  60  days.  In  compliance 
with  Executive  Order  12160  (44  FR 
44787.  September  28. 1979)  and  with  the 


Commission's  Final  Consumer  Program. 
(45  FR  38930,  June  9, 1980),  the 
Commission  notified  members  of  the 
public  of  their  opportunity  to" comment 
on  the  proposed  Guidelines  by  directly 
mailing  them  to  various  interested 
groups  and  individuals. 

These  Guidelines  are  a  significant 
regulation  under  Executive  Order  12044, 
(43  FR  12661,  Mar.  24, 1978,  as  amended 
by  E.0. 12221,  45  FR  44249,  July  1, 1980). 
The  Commission  has  determined  that 
they  will  not  have  a  major  impact  on  the 
economy  and  that  a  regulatory  analysis 
is  not  necessary. 

In  compliance  with  Executive  Order 
12067,  (43  FR  28967,  July  5, 1978).  the 
Commission  has  consulted  with 
representatives  from  the  necessary 
federal  departments  and  agencies  on  the 
revision  of  these  Guidelines. 

II.  An  Overview  of  the  Guidelines  and 
Public  Comments 

The  Commission's  main  purpose  in 
revising  its  Guidelines  is  to  restructure 
and  clarify  the  preceding  Guidelines, 
and  to  incorporate  into  the  Guidelines 
the  Commission's  major  interpretations 
of  Title  VII  discrimination  on  the  basis 
of  national  origin.  Therefore,  each 
section  of  the  Guidelines  is  based  on 
existing  policy  which  the  Commission 
has  stated  in  its  Decisions,  in  the 
preceding  Guidelines  on  Discrimination 
Because  of  National  Origin  or  in  other 
interpretations  of  Title  VII. 

During  the  60  day  comment  period,  the 
Commission  received  approximately  250 
comments  from  individuals,  civil  rights 
organizations,  business  associations, 
educational  institutions,  and  public  and 
private  employers.  About  two-thirds  of 
these  comments  were  general 
statements,  either  in  support  of,  or 
against  the  Guidelines,  and  did  not 
contain  specific  substantive  comments 
on  the  Guidelines.  Many  of  these 
commentators,  focussing  only  on  the 
section  relating  to  the  speak-English- 
only  rules,  incorrectly  equated  the 
Guidelines  with  the  bilingual  education 
programs  and  other  bilingual  programs. 
The  Commission  wants  to  emphasize 
that  the  Guidelines  have  no  relationship 
to  the  bilingual  education  programs  or 
other  bilingual  programs.  The 
Commission  also  wants  to  emphasize 
that  the  Guidelines  do  not  promote  or 
require  bilingualism  in  the  workplace. 
The  goal  of  the  Guidelines  is  to  protect 
employees  from  discriminatory 
employment  practices  and  to  remove 
unnecessary  barriers,  such  as  the  broad 
speak-English-only  rules,  which  result  in 
the  denial  of  employment  opportunities 
to  individuals  on  the  basis  of  their 
national  origin. 


Many  commentators  strongly 
supported  this  revision  of  the  Guidelines 
and  indicated  that  these  Guidelines 
would  be  beneficial  in  achieving  equal 
job  opportunities  for  all  individuals 
regardless  of  their  national  origin,  or 
their  cultural  or  linguistic 
characteristics. 

The  following  is  an  analysis  of  each 
section,  the  major  comments  received 
and  the  changes  made  to  the  proposed 
Guidelines. 

§  1606.1 — Definition  of  National  Origin 
Discrimination 

This  section  is  based  on  §  1606.1(b)  of 
the  preceding  Guidelines  on 
Discrimination  Because  of  National 
Origin.  It  defines  national  origin 
discrimination  broadly  as  including,  but 
not  limited  to,  employment 
discrimination  because  of  an 
individual's,  or  his  or  her  ancestor's 
place  of  origin,  or  because  of  an 
individual's  physical,  cultural  or 
hnguistic  characteristics.  As  a  result  of 
the  comments,  the  Commission  has 
added  physical  characteristics  to  this 
definition.  As  several  commentators 
noted,  physical  characteristics,  such  as 
facial  features,  are  often  the  most 
obvious  bases  for  national  origin 
discrimination. 

The  Commission  will  carefully 
examine  charges  involving  the  denial  of 
equal  employment  opportunity  because 
of  an  individual's  name,  marriage  to  a 
person  of  a  national  origin  group,  or 
association  with  persons,  organizations, 
schools  or  religious  institutions 
identified  with  any  national  origin 
group.  Some  commentators  suggested 
that  the  definition  was  too  broad  in 
extending  protection  to  an  individual 
merely  because  he  or  she  is  married  to 
someone  of  a  certain  national  origin  or 
associates  with  institutions  identified 
with  a  certain  national  origin.  These 
comments  are  based  on  a  misreading  of 
the  section.  The  section  only  states  that 
such  charges  will  be  examined  with 
particular  concern  to  determine  if. 
indeed,  the  alleged  discrimination  was 
based  on  national  origin.  To  clarify  this 
misunderstanding,  the  Commission  has 
added  a  sentence  stating  that  it  will 
determine  whether  there  has  been 
unlawful  national  origin  discrimination 
by  applying  general  Title  VII  principles, 
such  as  disparate  treatment  and  adverse 
impact.  For  example,  it  would  be 
unlawful  national  origin  discrimination 
for  an  employer  to  disparately  treat  an 
employee  who  it  thought  belonged  to  a 
certain  national  origin  group  because 
the  employee's  spouse  had  a 
pronounced  foreign  appearance  or  a 
foreign  name. 
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requirements  for  certain  types  of  Federal 
employment. 

S  1606.6 — Selection  Procedures 

This  section  is  derived  from  several  of 
the  concepts  stated  in  S  1606.1(b)  of  the . 
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person's  foreign  accent  or  ability  to 
communicate  in  English  as  one  of  its 
criteria  in  selecting  applicants  for  a  job 
or  other  employment  opportunities, 
should  examine  these  practices  for 
evidence  of  disparate  treatment  on  the 


to  employment  discrimination  on  the 
basis  of  national  origin.  Therefore, 
charges  alleging  discrimination  on  this 
basis  will  be  carefully  examined  by  the 
Commission  for  national  origin 
discrimination.  The  Commission's 
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A  few  commentators  stated  that  the 
definition  of  national  origin 
discrimination  was  too  broad  because  it 
not  only  included  minorities  but  also  all 
white  persons.  National  origin 
discrimination  may  often  overlap  with 
discrimination  because  of  race  or  color. 
The  Commission's  definition  of  national 
origin  discrimination  is  necessarily 
broad  because  Title  VII  protects  all 
individuals  from  national  origin 
discrimination  regardless  of  their  race  or 
color. 

Some  commentators  believed  that  the 
definition  does  not  recognize  national 
origin  discrimination  grounded  in  a 
person's  manner  of  dressing,  such  as. 
the  wearing  of  turbans  or  saris.  If  the 
facts  of  a  case  show  that,  under  general 
Title  VII  principles,  there  has  been 
discrimination  on  the  basis  of  national 
origin,  such  discrimination  would  be 
covered  under  the  definitional  phrase 
"cultural  characteristics  of  a  national 
origin  group," 

Several  commentators  correctly  noted 
that  for  an  indfvidual  to  be  protected 
against  national  origin  or  his  ancestors 
have  their  origins  in  a  sovereign  nation. 
See.  for  example,  Roach  v.  Dresser 
Industries,  23  FEP  Cases  1073  (W.D.  La. 
1980).  where  the  court  held  that  a  person 
of  Acadian  descent  ("Cajun")  could  sue 
under  Title  VII  for  national  origin 
discrimination.  Because  the  phrase 
"country  of  origin"  may  imply  a 
reference  to  a  sovereign  nation,  it  has 
been  substituted  by  the  phrase  "place  of 
origin". 

Also,  the  phrase  "particular  national 
origin"  in  the  proposed  Guidelines  has 
been  changed  to  "national  origin  group" 
throughout  this  section.  In  order  to  have 
a  claim  of  national  origin  discrimination 
under  Title  VII,  it  is  not  necessary  to 
show  that  the  alleged  discriminator 
knew  the  particular  national  origin 
group  to  which  the  complainant 
belonged.  To  prove  a  national  origin 
claim,  it  is  enough  to  show  that  the 
complainant  was  treated  differently 
than  others  because  of  his  or  her  foreign 
accent,  appearance  or  physical 
characteristics.  See,  for  example.  Berke 
v.  Ohio  Department  of  Public  Welfare, 
24  EPD  1131,217  (6th  Cir.  1980),  which 
held  that  defendants  had  discriminated 
against  Berke  because  of  her  accent 
which  flowed  from  her  national  origin. 
The  Court  of  Appeals,  in  a  per  curiam 
opinion,  affirmed  the  unpublished 
district  court  opinion.  The  district  court 
had  held  that  it  was  immaterial  that  the 
employer  could  not  have  discriminated 
against  the  employee  because  she  was 
of  Polish  origin;  the  employer  did  not 
know  that  the  employee  was  Polish.  It 
was  sufficient  that  the  employer  treated 


her  differently  because  she  had  a 
"foreign"  accent. 

§  1606.2— Scope  of  Title  VII  Protection 

The  first  sentence  of  this  section  is 
based  on  §  1606.1(c)  of  the  preceding 
Guidelines,  and  has  been  revised  to 
conform  with  the  coverage  of  Title  VII. 
Section  1606.2  also  recognizes  that  Title 
VII  principles  of  disparate  treatment  and 
adverse  impact  equally  apply  to 
national  origin  discrimination. 

One  commentator  suggested  that  the 
Commission  clarify  the  responsibility  of 
labor  organizations  regarding  national 
origin  discrimination.  The  last  sentence 
has  been  restated  to  clarify  that  the 
Guidelines  use  the  term  "employer"  to 
refer  to  all  entities  covered  by  Title  VII. 
Therefore,  the  Guidelines  apply  to  all 
entities  covered  by  Title  VII,  including 
labor  organizations,  joint  labor 
management  committees  controlling 
apprenticeship  or  other  training  or 
retraining,  and  public  or  private 
employment  agencies. 

§  1606.3— The  National  Security 
Exception 

Section  16063  is  based  on  the 
exception  in  §  1606.1(d)  of  the  preceding 
Guidelines.  This  Section  recognizes  the 
national  security  exception  as  it  appears 
in  Section  703(g)  of  Title  VII. 

The  Commission  did  not  receive  any 
comments  from  the  public  on  this 
section.  However,  as  a  result  of 
interagency  coordination  under 
Executive  Order  12067.  a  footnote  has 
been  added  to  refer  to  the  national 
security  provision  for  federal 
employment  under  5  U.S.C.  7532. 

§  1606.4— The  Bona  Fide  Occupational 
Qualification  Exception 

This  section  reiterates  the  last 
sentence  in  §  1606.1(a)  of  the  preceding 
Guidelines  and  is  based  on  the 
Commission's  long  held  position  that  the 
bona  fide  occupational  quaHfication 
exception  under  Section  703(e)  of  Title 
VII  shall  be  strictly  construed.  Several 
commentators  supported  the 
Commission's  strict  construction  of  the 
BFOQ  exception.  There  were  no 
substantive  comments  on  this  section 
and  no  changes  have  been  made. 

§  1606.5 — Citizenship  Requirements 

This  section  is  based  en  §  1606.1  (d) 
and  (e)  of  the  preceding  Guidelines.  In 
those  circumstances  where  citizenship 
requirements  have  the  purpose  or  effect 
of  discriminating  against  an  individual 
on  the  basis  of  national  origin,  they  are 
prohibited  by  Title  VII.  See  Espinoza  v. 
Farah  Mfg.  Co.  Inc.,  414  U.S.  86,  92 
(1973). 


Some  commentators  noted  that  the 
Guidelines  do  not  indicate  whether  an 
employer  would  be  liable  under  Title 
VII,  if  a  State  law  prohibits  the 
employment  of  illegal  aliens  and  if  the 
employer  refuses  to  hire  an  "illegal 
alien"  because  of  that  State  Law.  The 
commentators  mentioned  twelve  states 
which  have  laws  prohibiting  the 
employment  of  "illegal  aliens".  They 
also  cited  to  the  Supreme  Court  decision 
in  De  Canas  v.  Bica,  i2A  U.S.  351  (1976), 
which  held  that  the  State  of  California 
was  not  totally  barred,  by  virtue  of  the 
Immigration  and  Nationality  Act  (LNA), 
from  regulating  the  emplojinent  of 
"illegal  aliens"  within  its  boundaries. 
However,  the  Court  left  the  question 
open  for  the  lower  court  to  determine 
whether  the  California  statute  is  too 
broad  and  therefore  in  conflict  with  the 
purposes  and  objectives  of  Congress  in 
enacting  the  Immigration  and 
Nationality  Act.  For  example,  the  Court 
noted  that  the  California  statute 
prohibits  the  employment  of  aliens  who 
are  "not  entitled  to  lawful  residence  in 
the  United  States";  and.  that  therefore, 
on  its  face,  it  appears  to  conflict  with 
the  INA  which  permits  certain  aliens, 
not  entitled  to  lawful  residence,  to  work 
in  the  United  States.  In  De  Canas,  the 
Court  was  not  presented  with  the  issue 
of  whether  the  California  law  was 
consistent  with  the  purposes  and 
objectives  of  Title  VII.  Similar  analysis, 
however,  would  have  to  be  made  in 
determining  whether  a  particular  State 
law  conflicts  with  Title  VII.  In  Title  VII. 
Congress  only  specifically  excluded 
from  coverage  the  employment  of  aliens 
outside  the  United  States.  See  Section 
702  of  Title  VII,  42  U.S.C.  2000e-l. 
Moreover,  even  if  such  a  State  law  is 
found  not  to  have  been  superseded 
under  Section  708  of  Title  VII,  42  U.S.C. 
20()0e-7,  as  one  of  these  commentators 
recognized,  an  employer  may  be  liable 
under  Title  VII  if  it  is  showm  that  the 
employer  treats  applicants  who  look  or 
speak  like  aliens  differently  than  other 
applicants.  Since  the  Commission  has 
not  been  presented  with  charges 
involving  respondent  defenses  based  on 
such  State  laws,  it  has  not  developed 
policy  in  this  area.  If  the  Commission 
should  receive  such  a  charge,  it  will 
base  its  decision  on  the  provisions  of  the 
State  law  involved  and  on  the 
employer's  application  of  the  State  law 
to  its  employment  practices. 

As  a  result  of  interagency 
coordination  under  Executive  Order 
12067,  the  Commission  has  added  to 
footnote  2,  a  reference  to  Executive 
Order  11935,  5  CFR  Part  7.4.  and  to  31 
U.S.C.  699(b),  which  set  forth  citizenship 
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Under  §  1606.7(a),  the  Conunission 
presumes  that  totally  prohibiting 
employees  from  speaking  their  primary 
language,  violates  Title  VII  because  it  is 
a  burdensome  term  and  condition  of 
employment  which  discriminates  on  the 


languages  other  than  English.  The 
purpose  of  §  1606.7  is  to  provide  this 
guidance.  The  Commission's  concern  is 
to  prevent  employers  from  imposing 
speak-English-only  rules,  as  arbitrary 
and  oppressive  terms  and  conditions  of 


principles  to  the  issue  of  harassment 
and  states  that  an  employer  is 
responsible  for  the  acts  of  its 
supervisory  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
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requirements  for  certain  types  of  Federal 
employment. 

S  1606.6 — Selection  Procedures 

This  section  is  derived  from  several  of 
the  concepts  stated  in  S  1606.1[b)  of  the . 
preceding  Guidelines.  As  a  result  of  the 
comments,  this  section  has  been  revised. 
It  affirms  that  in  investigating  selection 
procedures  for  adverse  impact  on  the 
basis  of  national  origin,  the  Commission 
will  apply  the  principles  of  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (UGESP),  29  CFR  Part  1607. 
As  some  commentators  correctly  noted, 
height  and  weight  requirements  are 
exceptions  to  the  "bottom  line"  concept 
under  Section  4C(2)  of  the  UGESP. 
Section  1606.6(a)(2)  now  clearly  states 
this.  Some  commentators  also  stated 
that  the  effect  of  S  1606.6(b)  of  the 
proposed  Guidelines  was  to  include 
fluency-in-English  requirements  and 
foreign  training  or  education 
requirements  as  exceptions  to  the 
"bottom  line"  concept.  Section  1606.6(b) 
now  clarifies  that  the  Commission  does 
not  consider  these  selection  procedures 
to  be  exceptions  to  the  "bottom  line" 
concept.  However,  this  section 
emphasizes  that  fluency-in-English  and 
foreign  training  or  education 
requirements  are  often  the  basis  of 
national  origin  discrimination. 
Therefore,  the  Commission  will  carefully 
examine  charges  involving  these 
requirements  for  evidence  of 
discrimination  under  both  the  disparate 
treatment  and  adverse  impact  theories. 
Some  commentators  were  concerned 
with  the  lack  of  guidance  on  how  to 
determine  adverse  impact  and  job 
relatedness  for  selection  criteria 
identified  in  §  1606.6.  They  also  wanted 
to  know  the  recordkeeping  requirements 
for  national  origin  groups.  The 
Commission  has  given  detailed  guidance 
in  the  UGESP  on  how  to  determine 
adverse  impact  and  on  validation. 
Proposed  §  1606.6(a)(1)  has  been  revised 
to  clarify  that  these  are  the  standards 
which  employers  should  apply  in 
evaluating  selection  procedures  for 
unlawful  national  origin  discrimination. 
The  UGESP,  sections  4  and  15,  specify 
the  national  origin  groups  for  which 
employers  are  required  to  keep  records 
in  evaluating  selection  procedures  for 
unlawful  national  origin  discrimination. 
Those  recordkeeping  requirements  apply 
to  all  the  selection  procedures 
mentioned  in  §  1606.6. 

Most  of  the  comments  on  this  section 
concerned  the  selection  procedures 
mentioned  in  §1606.6(b)(2),  i.e.,  the 
denial  of  employment  opportunities 
because  of  an  individual's  foreign 
accent  or  inability  to  communicate  well 
in  English.  An  employer  who  considers  a 


person's  foreign  accent  or  ability  to 
communicate  in  English  as  one  of  its 
criteria  in  selecting  applicants  for  a  job 
or  other  employment  opportunities, 
should  examine  these  practices  for 
evidence  of  disparate  treatment  on  the 
bases  of  national  origin,  as  well  as  for 
evidence  of  adverse  impact  under  the 
UGESP.  If  there  is  adverse  impact  based 
on  national  origin,  the  employer  must 
justify  the  use  of  the  selection  procedure 
by  showing  that  it  is  job  related  or 
otherwise  justified  under  Federal  law. 
For  example,  knowing  how  to  speak 
English  could  be  job  related  for  the  job 
of  selling  shoes  to  English-speaking 
customers.  However,  if  the  employer 
required  its  sales  people  to  speak 
without  an  accent  or  to  have  a  certain 
degree  of  fluency  in  English,  and  if  these 
requirements  had  an  adverse  impact 
based  on  national  origin,  the  employer 
would  have  to  show  the  job  relatedness 
of  the  no-foreign-accent  requirement,  or 
of  the  degree  of  fluency  in  English  which 
it  required. 

Several  commentators  were 
concerned  about  the  liability  under  Title 
VII  of  employers  who  require  their 
employees  to  be  bilingual  for  certain 
jobs.  A  job  requirement  of  bilingualism 
is  a  selection  procedure  under  the 
UGESP,  and  employers  should  follow 
the  principles  of  the  UGESP  in  analyzing 
these  jobs  for  adverse  impact  on  the 
basis  of  national  origin. 

Some  commentators  were  concerned 
that  the  Guidelines  would  discourage 
employees  from  improving  their  ability 
to  speak  English.  A  few  employers 
mentioned  that  they  had  programs  for 
their  employees  from  non-English 
speaking  backgrounds  to  study  and 
improve  their  English  language  skills. 
The  Commission  strongly  supports  such 
programs,  and  nothing  in  these 
Guidelines  precludes  employers  from 
encouraging  their  employees  to  improve 
their  ability  to  speak  English.  Simply 
stated,  the  Commission's  concern  is  that 
individuals  are  not  deprived  of 
employment  opportunities  on  the  basis 
of  non-job-related  language  proficiency 
requirements  which  under  the  UGESP 
have  an  adverse  impact  or.  the  basis  of 
national  origin,  or  which  are  used  to 
disparately  treat  individuals  because  of 
their  national  origin. 

So.Tie  commentators  stated  that  it 
would  be  difficult  and  impractical  to 
evaluate  foreign  training  and  education, 
especially  in  the  professional  fields,  and 
that  in  some  instances,  a  state  licensing 
requirement  for  the  job  may  treat  foreign 
education  or  training  differently.  It  is 
noted  that  an  individual's  foreign 
training  or  education  is  particularly 
susceptible  to  subjecting  the  individual 


to  employment  discrimination  on  the 
basis  of  national  origin.  Therefore, 
charges  alleging  discrimination  on  this 
basis  will  be  carefully  examined  by  the 
Commission  for  national  origin 
discrimination.  The  Commission's 
investigation  will  focus  on  such 
questions  as:  does  the  employer  treat  all 
foreign  training  or  education  on  the 
same  basis,  or  does  it  discriminate 
between  foreign  training  or  education  on 
the  basis  of  an  individual's  nathsnal 
origin;  although  a  job  may  ordinarily 
require  a  state  license,  does  the 
employer  uniformly  and  always  require 
such  license  for  the  job.  (For  licensing  or 
certification  requirements  that  have  an 
adverse  impact,  inter  alia,  on  the  basis 
of  national  origin,  see  also  Sections  2B 
and  16W  of  the  UGESP,  29  CFR  1607.2B 
and  1607.16W:  and  UGESP  Questions 
and  Answers  #7,  44  FR  11996. 11997 
(March  2, 1979). 

§  1606.7— Speak-English-Only  Rules 

This  section  recognizes  that  an 
individual's  primary  language  is  often  an 
essential  national  origin  characteristic. 
According  to  estimates  from  the  Survey 
of  Income  and  Education  conducted  by 
the  U.S.  Bureau  of  Census  in  Spring 
1976,  approximately  28  million  persons 
in  the  United  States  (about  13%  of  the 
total  U.S.  population)  have  non-English 
language  backgrounds  and  may  be 
affected  by  an  employer's  speak- 
English-only  rule.  The  survey  identifies 
persons  with  non-English  language 
backgrounds  as  persons  whose  mother 
tongue  is  not  English,  who  normally  use 
languages  other  than  English,  or  who 
live  in  households  where  languages 
other  than  English  are  spoken.  About  21 
million,  or  seventy  five  percent,  of  this 
group  are  above  the  age  of  18.  The  study 
shows  the  following  approximate 
numbers  for  each  of  these  language 
backgrounds:  Spanish,  10.6  million; 
Italian,  2.9  million;  German.  2.7  million; 
French,  1.9  million;  Chinese,  Japanese, 
Korean  and  Vietnamese,  1.8  million; 
Polish,  1.5  million.  Approximately  2.4 
million  persons  in  the  United  States  do 
not  speak  any  English  at  all.* 

An  employer's  rule  which  requires 
employees  to  speak  English  at  all  times, 
including  during  their  work  breaks  and 
lunch  time,  is  one  example  of  an 
employment  practice  which 
discriminates  against  persons  whose 
primary  language  is  not  English. 


*  See  U.S.  Department  of  Health.  Education  and 
Welfare,  National  Center  for  Education  Statistics, 
Bulletin  78  B-5,  August  22, 1978.  "Geographic 
Distribution,  Nativity,  and  Age  Distribution  of 
Language  Minorities  in  the  United  States:  Spring 
1976":  Waggoner,  Dorothy,  "Non-English  Language 
Background  Persons:  Three  U.S.  Surveys".  TESOL 
Quarterly,  vol.  12,  No.  3  at  247-262,  September,  1S7B. 
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§  1606.5    Citizenship  requirements. 


foreign  accent.*  or  inability  to 
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Under  §  1606.7(a),  the  Commission 
presumes  that  totally  prohibiting 
employees  from  speaking  their  primary 
language,  violates  Title  VII  because  it  is 
a  burdensome  term  and  condition  of 
employment  which  discriminates  on  the 
basis  of  national  origin  by 
disadvantaging  an  individual's 
employment  opportunities  and  by 
creating  a  discriminatory  working 
environment.  Therefore,  where  such  a 
rule  exists,  the  Commission  will  closely 
scrutinize  it.  However,  §  1606.7(b)  also 
recognizes  that  an  employer  may  require 
its  employees  to  speak  only  in  English  at 
certain  ti.mes  and  that  this  would  not  be 
discriminatory  if  the  employer  shows 
that  the  rule  is  justified  by  business 
necessity;  for  example,  where  safety 
requires  that  all  communications  be  in 
English  so  that  everyone  can  closely 
follow  a  particular  task,  such  as,  surgery 
or  drilling  of  oil  wells;**  or  where  a 
salesperson  is  attending  to  English- 
speaking  customers.  When  the  employer 
believes  that  the  rule  is  justified  by 
business  necessity,  the  employer  should 
clearly  inform  its  employees  of  the 
general  circumstances  under  which  they 
are  required  to  speak  only  in  English 
and  the  consequences  of  violating  the 
rule.  Notice  of  the  rule  is  necessary 
because  it  is  common  for  individuals 
whose  primary  language  is  not  English 
to  inadvertently  change  from  speaking 
English  to  speaking  their  primary 
language.  Any  adverse  employment 
decision  against  an  individual  based  on 
a  violation  of  the  rule  will  be  considered 
as  evidence  of  discrimination  when  an 
em.ployer  has  not  given  effective  notice 
of  the  rule. 

Most  of  the  general,  non-substantive 
comments  were  directed  toward  this 
section  of  the  Guidelines.  These 
comments  refiected  a  misunderstanding 
of  the  Guidelines  either  by  equating 
them  with  bilingual  education  and  other 
bilingual  programs  or  by  concluding  that 
their  purpose  is  to  promote  bilingualism 
in  the  workplace.  As  we  staled  at  the 
beginning  of  this  analysis,  the 
Guidelines  are  not  concerned  with 
bilingual  education  or  other  bilingual 
programs,  and  they  do  not  promote 
bilingualism  in  the  workplace,  the 
purpose  of  the  guidelines  is  to  explain  to 
employers,  and  other  entities  covered  by 
Title  Vll,  the  Commission's 
interpretation  of  what  constitutes 
national  origin  discrimination. 

As  the  Court  noted  in  Garcia  v.  GJoor, 
618  F.  2d  264,  268  n.l  (5th  Cir.  1980),  the 
Commission's  previous  Guidelines  did 
not  give  any  standards  for  testing 
employer  rules  which  prohibit  the  use  of 


"  See  for  example,  Soucedo  v.  Brothers  Well 
Service.  Inc.,  464  F.  Supp.  919  (S.D.  Texas  1979). 


languages  other  than  English.  The 
purpose  of  §  1606.7  is  to  provide  this 
guidance.  The  Commission's  concern  is 
to  prevent  employers  from  imposing 
spRak-English-only  rules,  as  arbitrary 
and  oppressive  terms  and  conditions  of 
employment,  on  people  who  come  from 
non-English-speaking  backgrounds  in 
order  to  deprive  them  of  an  equal 
employment  opportunity  for  jobs  they 
are  otherwise  fully  qualified  to  perform. 
Section  1606.7  does  not  conflict  with  the 
Gloor  decision.  Gloor  did  not  involve  a 
speak-English-only  rule  which  was 
applied  at  all  times.  Neither  did  the  facts 
in  Gloor  involve  a  bilingual  employee 
whose  primary  language  was  not 
English.  In  the  Court's  view,  Mr.  Garcia, 
who  spoke  both  English  and  Spanish 
failed  to  prove  that  Spanish  was  his 
primary  language 

Several  commentators  objected  to  the 
presumption  in  §  1606.7(a)  that  a  speak- 
English-only  rule  which  is  applied  at  all 
times,  including  break  and  lunch  time, 
violates  Title  VII.  The  Commission 
believes  that  this  would  create  such  a 
burdensome  term  and  condition  of 
employment,  for  employees  whose 
primary  language  is  not  English,  that  the 
mere  application  of  such  a  rule  would 
shift  the  burden  to  the  employer. 
Therefore,  the  Commission  believes  it  is 
necessary  to  closely  scrutinize  such  an 
absolute  prohibition.  However, 
employers  may  require  that  English  be 
spoken  when  it  is  justified  by  business 
necessity. 

Section  1606.7(a)  has  been 
restructured,  and  the  phrase  "in  the 
workplace  has  been  added.  The  words 
"narrowly  drawn"  have  been  eliminated 
in  §  1606.7(b)  because  they  are 
redundant. 

Some  commentators  stated  that  to 
notify  employees  of  the  "exact 
circumstances  and  times"  of  speak- 
English-only  rules  would  be  impractical 
for  employers  to  implement.  Therefore, 
the  Commission  has  changed  the  phrase, 
"exact  circumstances  and  times"  in 
§  1606.7(c),  to  the  more  flexible  concept 
of  "general  circumstances."  The  manner 
in  which  an  employer  notifies  its 
employees  does  not  matter.  However, 
the  notice  must  be  effective,  i.e.,  the 
employee  should  know  under  what 
circumstances  he  or  she  is  required  to 
speak  only  in  English  and  what  will 
happen  if  he  or  she  violates  the  rule. 

Section  1606.8 — Harassment 

This  section  states  that  harassment  on 
the  basis  of  national  origin  is  a  violation 
of  Title  VII  and  that  an  employer  has  an 
affirmative  duty  to  maintain  a  working 
environment  free  from  harassment  on 
the  basis  of  national  origin.  Section 
1606.8(c)  applies  general  Title  VII 


principles  to  the  issue  of  harassment 
and  states  that  an  employer  is 
responsible  for  the  acts  of  its 
supervisory  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
and  regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  acts. 
Section  1606.8(d)  distinguishes  the 
employer's  responsibility  for  the  acts  of 
its  agents  or  supervisors  from  the 
responsibility  it  has  for  conduct 
between  fellow  em.ployees.  This  sub- 
section states  that  liability  for  acts  of 
national  origin  harassment  in  the 
workplace  between  fellow  employees 
exists  only  when  the  employer,  its 
agents  or  supervisory  employees,  knows 
or  should  have  known  of  the  conduct, 
and  the  employer  cannot  demonstrate 
that  it  took  immediate  and  appropriate 
corrective  action.  Section  1606.8(e) 
recognizes  that  in  certain  circumstances, 
an  employer  may  also  be  responsible  for 
the  acts  of  non-employees  with  respect 
to  harassment  of  employees  on  the  basis 
of  national  origin. 

Some  com.mentators  objected  to  the 
strict  liability  of  an  employer  under 
§  1606.8(c)  for  the  acts  of  harassment  of 
its  supervisory  employees  or  agents. 
Other  commentators  objected  to  an 
employer's  responsibility  for  the 
conduct  of  non-employees  as  set  forth  in 
§  1606.8(e). 

This  Commission  has  not  made  any 
change  in  this  section.  The  principles  of 
this  section  are  the  same  as  stated  in  the 
recently  published  Commission's 
Guidelines  on  Sexual  Harassment,  45 
FR  74676  (November  10, 1980).  These 
principles  have  been  carefully 
developed  by  the  Commission  and  fully 
commented  upon  in  the  supplementary 
information  to  the  Commission's  final 
Guidelines  on  Sexual  Harassment,  45 
FR  74676.  74677. 

Date:  December  22. 1980. 
Elleanor  Holmes  Norton, 

Chair.  Equal  Employment  Opportunity 
Commission. 

Accordingly,  29  CFR  Chapter  XIV  is 
amended  by  revising  Part  1606  to  read 
as  follows: 

PART  1606— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
NATIONAL  ORIGIN 

Sec. 

1606.1  Definition  of  national  origin 
discrimination. 

1606.2  Scope  of  Title  VII  protection. 

1606.3  The  national  security  exception. 

1606.4  The  bona  fide  occupational 
qualification  exception. 

1606.5  Citizenship  requirements. 

1606.6  Selection  procedures. 

1606.7  Speak-Eng!ish-onIy  rules. 
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1006.8    Harassment. 

Aulhority:  Title  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended,  42  U.S.C.  2000e  et  SRq. 

§  1606.1    DefinitlQH  of  national  origin 
discrimination. 

The  Commission  defines  national 
origin  discrimination  broadly  as 
including,  but  not  limited  to,  the  denial 
of  equal  employment  opportunity 
because  of  an  individual's,  or  his  or  her 
ancestor's,  place  of  origin;  or  because  an 
individual  has  the  physical,  cultural  or 
linguistic  characteristics  of  a  national 
origin  group.  The  Commission  will 
examine  with  particular  concern  charges 
alleging  that  individuals  within  the 
jurisdiction  of  the  Commission  have 
been  denied  equal  employment 
opportunity  for  reasons  which  are 
grounded  in  national  origin 
considerations,  such  as  (a)  marriage  to 
or  association  with  persons  of  a  national 
origin  group;  (b)  membership  in,  or 
association  with  an  organization 
identified  with  or  seeking  to  promote  the 
interests  of  national  origin  groups;  (c) 
attendance  or  participation  in  schools, 
churches,  temples  or  mosques,  generally 
used  by  persons  of  a  national  origin 
group;  and  (d)  because  an  individual's 
name  or  spouse's  name  is  associated 
with  a  national  origin  group.  In 
examining  these  charges  for  unlawful 
national  origin  discrimination,  the 
Commission  will  apply  general  Title  VII 
principles,  such  as  disparate  treatment 
and  adverse  impact. 

§  1606.2    Scope  of  Title  VII  protection. 

Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  protects  individuals 
against  employment  discrimination  on 
the  basis  of  race,  color,  religion,  sex  or 
national  origin.  The  Title  VII  principles 
of  disparate  treatment  and  adverse 
impact  equally  apply  to  national  origin 
discrimination.  These  Guidelines  apply 
to  all  entities  covered  by  Title  VII 
(collectively  referred  to  as  "employer"). 

§  1606.3    The  national  security  exception. 

It  is  not  an  unlawful  employment 
practice  to  deny  employment 
opportunities  to  any  individual  who 
does  not  fulfill  the  national  security 
requirements  stated  in  Section  703(g)  of 
Title  VII.' 

§  1606.4    Tlie  l)ona  fide  occupational 
quaiitication  exception. 

The  exception  stated  in  Section  703(e) 
of  Title  VII,  that  national  origin  may  be 
a  bona  fide  occupational  qualification, 
shall  be  strictly  construed. 


§  1606.5    Citizenship  requirements. 

(a)  In  those  circumstances,  where 
citizenship  requirements  have  the 
purpose  or  effect  of  discriminating 
against  an  individual  on  the  basis  of 
national  origin,  they  are  prohibited  by 
Title  VII.- 

(b)  Some  State  laws  prohibit  the 
employment  of  non-citizens.  Where 
these  laws  are  in  conflict  with  Title  VII, 
they  are  superseded  under  Section  708 
of  the  Title. 

§  1601.6    Selection  procedures. 

(a)(1)  In  investigating  an  employer's 
selection  procedures  (including  those 
identified  below)  for  adverse  impact  on 
the  basis  of  national  origin,  the 
Commission  will  apply  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (UGESP),  29  CFR  part  1607. 
Employers  and  other  users  of  selection 
procedures  should  refer  to  the  UGESP 
for  guidance  on  matters,  such  as  adverse 
impact,  validation  and  recordkeeping 
requirements  for  national  origin  groups. 

(2)  Because  height  or  weight 
requirements  tend  to  exclude 
individuals  on  the  basis  of  national 
origin,'  the  user  is  expected  to  evaluate 
these  selection  procedures  for  adverse 
impact,  regardless  of  whether  the  total 
selection  process  has  an  adverse  impact 
based  on  national  origin.  Therefore, 
height  or  weight  requirements  are 
identified  here,  as  they  are  in  the 
UGESP,*  as  exceptions  to  the  "bottom 
line"  concept. 

(b)  The  Commission  has  found  that 
the  use  of  the  following  selection 
procedures  may  be  discriminatory  on 
the  basis  of  national  origin.  Therefore,  it 
will  carefully  investigate  charges 
involving  these  selection  procedures  for 
both  disparate  treatment  and  adverse 
impact  on  the  basis  of  national  origin. 
However,  the  Commission  does  not 
consider  these  to  be  exceptions  to  the 
"bottom  line"  concept: 

(1)  Fluency-in-English  requirements, 
such  as  denying  employment 
opportunities  because  of  an  individual's 


'  See  also.  5  U.S.C.  7532.  for  the  aulhority  uf  the 
head  of  a  federal  agency  or  department  to  suspend 
or  remove  an  employee  on  grounds  of  national 
security. 


'  Sec  Eapinoza  v.  Farah  Mfg.  Co..  Inc..  414  U.S.  86. 
92  (19?31.  See  also.  E.0. 11935.  5  CFR  Part  7.4;  and  31 
use.  699(b).  for  citizenship  requirements  in  certain 
Federal  empiujment. 

"See  CD  71-1.5-^  (1971).  CCH  EEOC  Decisions 
l(Ci\.  3  FEP  Cases  952;  CD  71-1418  (1971),  CCH 
EEOC  Decisions  !6223  3  FEP  Cases  580;  CD  74-25 
(1973).  CCH  EEOC  Decisions  ^6400, 10  FEP  Cases 
260.  Davis  v.  Covr.ty  of  Los  Angeles.  566  F.  2d  1334. 
1341-42  (9th  Cir..  1977]  vacated  and  remanded  as 
moot  on  other  grounds.  440  U.S.  625  (1979).  See  also, 
Duthard\.  Rawlinson  433  U.S.  321  (1977). 

'See  S»Jction  4C(2j  of  the  Uniform  Guidelines  on 
Eri'f>loyee  Selection  Procedures.  29  CFR  1607.4C(2). 


foreign  accent,'  or  inability  to 
communicate  well  in  English.* 

(2)  Training  or  education  requif^liWHt? 
which  deny  employment  opportunities 
to  an  individual  because  of  his  or  her 
foreign  training  or  education,  or  which 
require  an  individual  to  be  foreign 
trained  or  educated. 

§  1606.7    Speak-English^nly  rules. 

(a)  When  Applied  at  all  Times.  A  rule 
requiring  employees  to  speak  only 
English  at  all  times  in  the  workplace  is  a 
burdensome  term  and  condition  of 
employment.  The  primary  language  of 
an  individual  is  often  an  essential 
national  origin  characteristic. 
Prohibiting  employees  at  all  times,  in  the 
workplace,  from  speaking  their  primary 
language  or  the  language  they  speak 
most  comfortably,  disadvantages  an 
individual's  employment  opportunities 
on  the  basis  of  national  origin.  It  may 
also  create  an  atmosphere  of  inferiority, 
isolation  and  intimidation  based  on 
national  origin  which  could  result  in  a 
discriminatory  working  environment.^ 
Therefore,  the  Commission  will  presume 
that  such  a  rule  violates  Title  VII  and 
will  closely  scrutinize  it. 

(b)  When  Applied  Only  at  Certain 
Times.  An  employer  may  have  a  rule 
requiring  that  employees  speak  only  in 
English  at  certain  times  where  the 
employer  can  show  that  the  rule  is 
justified  by  business  necessity. 

(c)  Notice  of  the  Rule.  It  is  common 
for  individuals  whose  primary  language 
is  not  English  to  inadvertently  change 
from  speaking  English  to  speaking  their 
primary  language.  Therefore,  if  an 
employer  believes  it  has  a  business 
necessity  for  a  speak-English-only  rule 
at  certain  times,  the  employer  should 
inform  its  employees  of  the  general 
circumstances  when  speaking  only  in 
English  is  required  and  of  the 
consequences  of  violating  the  rule.  If  an 
employer  fails  to  effectively  notify  its 
employees  of  the  rule  and  makes  an 
adverse  employment  decision  against  an 
individual  based  on  a  violation  of  the 
rule,  the  Commission  will  consider  the 
employer's  application  of  the  rule  as 
evidence  of  discrimination  on  the  basis 
of  national  origin. 

§  1606.8    Harassment. 

(a)  The  Commission  has  consistently 
held  that  harassment  on  the  basis  of 
national  origin  is  a  violation  of  Title  VII. 
An  employer  has  an  affirmative  duty  to 


"See  CD  AL68-1-155E  (1969),  CCH  EEOC 
Decisions  ^6008, 1  FEP  Cases  921. 

'See  CD  YAU9-048  (1969),  CCH  EEOC  Decisions 
116064,  2  FEP  Cases  78. 

'See  CD  71-446  (1970),  CCH  EEOC  Decisions 
^6173.  2  FEP  Cases.  1127;  CD  72-0281  (1971).  CCH 
EEOC  Decisions  ^6293. 
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maintain  a  working  environment  free  of 
harassment  on  the  basis  of  national 
origin.* 

(b)  Ethnic  slurs  and  other  verbal  or 
physical  conduct  relating  to  an 
individual's  national  origin  constitute 
harassment  when  this  conduct:  (1)  Has 
the  purpose  or  effect  of  creating  an 
intimidating,  hostile  or  offensive 
working  environment;  (2)  has  the 
purpose  or  effect  of  unreasonably 
interfering  with  an  individual's  work 
performance;  or  (3)  otherwise  adversely 
affects  an  individual's  employment 
opportunities. 

(c)  An  employer  is  responsible  for  its 
acts  and  those  of  its  agents  and 
supervisory  employees  with  respect  to 
harassment  on  the  basis  of  national 
origin  regardless  of  whether  the  specific 
acts  complained  of  were  authorized  or 
even  forbidden  by  the  employer  and 
regardless  of  whether  the  employer 
knew  or  should  have  known  of  their 
occurrence.  The  Commission  will 
examine  the  circumstances  of  the 
particular  employment  relationship  and 
the  job  functions  performed  by  the 
individual  in  determining  whether  an 
individual  acts  in  either  a  supervisory  or 
agency  capacity. 

(d)  With  respect  to  conduct  between 
fellow  employees,  an  employer  is 
responsible  for  acts  of  harassment  in  the 
workplace  on  the  basis  of  national 
origin,  where  the  employer,  its  agents  or 
supervisory  employees,  knows  or  should 
have  known  of  the  conduct,  unless  the 
employer  can  show  that  it  took 
immediate  and  appropriate  corrective 
action. 

(e)  An  employer  may  also  be  ..^ 
responsible  for  the  acts  of  non- 
employees  with  respect  to  harassment 

of  employees  in  the  workplace  on  the 
basis  of  national  origin,  where  the 
employer,  its  agents  or  supervisory 
employees,  knows  or  should  have 
known  of  the  conduct  and  fails  to  take 
immediate  and  appropriate  corrective 
action.  In  reviewing  these  cases,  the 
Commission  will  consider  the  extent  of 
the  employer's  control  and  any  other 
legal  responsibility  which  the  employer 
may  have  with  respect  to  the  conduct  of 
such  non-employees. 

|FR  Doc.  80^10:69  Filed  12-24-80:  8 :J,5  ^ini] 
BtLLINQ  CODE  657(M)6-M 


•See  CD  CI.68-12-131  EU  (1969),  CCH  EEOC 
Decisions  ^6085,  2  FEP  Cases  295;  CD  72-0621 
(1971).  CCH  EEOC  Decisions  «6311.  4  FEP  Cases 
312;  CD  72-1561  (1972).  CCH  EEOC  Decisions  116354. 
4  FEP  Cases  852;  CD  74-05  (1973),  CCH  EEOC 
Decisions  116387.  6  FEP  Cases  834;  CD  76-41  (1975), 
CCH  EEOC  Decisions  1]6632.  Sec  also.  Amendment 
to  Guidelines  on  Discrimination  Because  of  Sex, 
§  1604.11(a)  n.  1.  45  FR  7476  sy  74677  (.November  10. 
1980). 
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Interstate  Commerce 
Commission 

Railroad  Transportation  Contracts 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039  and  1300 
[Ex  Parte  No.  387] 


directives  in  Section  208,  to  assist  the 
Commission  in  evaluating  contracts  and 
complaints  before  the  effective  date  of 
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can  file,  and  the  grounds  for,  complaints. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039  and  1300 

[Ex  Parte  No.  387] 

Railroad  Transportation  Contracts 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  stay  of  interim  rules. 

SUMMARY:  On  November  5, 1980,  at  45 
FR  73481.  the  Commission  issued  interim 
rules  in  this  proceeding.  These  rules 
were  issued  pursuant  to  Section  208  of 
the  Staggers  Rail  Act  of  1980  (Pub.  L.  No. 
96-448,  94  Stat.  1895)  to  govern  the 
process  of  contract  filing,  complaints, 
and  approval  and  disapproval  of 
contracts  between  rail  carriers  and 
purchasers  of  rail  service.  Notice  is 
given  of  the  stay  of  the  interim  rules. 
Elsewhere  in  the  Federal  Register  today, 
the  interim  rules  are  being  treated  solely 
as  proposed  rules.  We  will  evaluate  all 
contracts  on  a  case-by-case  basis  until 
final  regulations  are  adopted. 
EFFECTIVE  DATE:  December  16, 1980.  The 
Comment  period  on  the  proposed  rule 
ends  January  8, 1981. 
ADDRESS:  An  original  and  twenty  copies 
of  any  comments  should  be  mailed  to: 
Interstate  Commerce  Commission,  Room 
5340,  Washington,  D.C.  20423, 
ATTENTION:  Ex  Parte  No.  387. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Felder,  (202)  275-7693  or 
Richard  Schiefelbein,  (202)  275-0826. 
SUPPLEMENTARY  INFORMATION:  By 
decision  of  the  Commission,  Darius  W. 
Gaskins,  Jr.,  Chairman,  served 
December  16, 1980,  interim  rules  issued 
in  this  proceeding  were  stayed.  Formal 
standards  will  not  be  imposed  until  the 
Commission  has  evaluated  the 
comments  submitted  and  has 
established  final  regulations.  Comments 
in  this  matter  are  still  being  accepted 
under  the  notice  of  proposed  rulemaking 
being  published  elsewhere  in  this  issue. 
The  comment  period  ends  January  8, 
1981,  and  the  address  to  which 
comments  are  to  be  sent  appears  above. 
Effective  October  1, 1980,  parties  have 
been  able  to  file  contracts  under  Section 
208,  and  the  Commission  must  examine 
these  contracts  to  ensure  that  they 
comply  with  the  provisions  of  the  new 
Act.  Accordingly,  we  will  evaluate  all 
contracts  on  a  case-by-case  basis  until 
final  regulations  are  adopted.  We  will 
not  in  the  interim  adopt  any  formal 
requirements  as  to  contract  format, 
standing  to  complain,  or  how  a 
complainant  must  make  its  case,  parties 
should,  however,  closely  follow  the 


directives  in  Section  208,  to  assist  the 
Commission  in  evaluating  contracts  and 
complaints  before  the  effective  date  of 
final  regulations. 

Section  208  specifies  the  parties  that 
can  file,  and  the  grounds  for,  complaints. 
Other  individuals  who  believe  that 
Section  707  or  any  other  part  of  the  Act 
confers  upon  them  standing  or 
additional  grounds  should  submit  their 
arguments  with  the  complaint.  This 
entire  process  of  contract  filing, 
complaints,  and  approval  or  disapproval 
of  the  contracts  shall  proceed  on  a  case- 
by-case  basis  consistent  with  the  statute 
until  final  rules  become  effective. 

Dated:  December  16,  1980. 

By  the  CommLssion.  Darius  W.  Gaskins,  Jr., 
Chairman. 
Agatha  L.  Mergenovich, 

Secretary. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039  and  1300 
[Ex  Parte  No.  387] 

Railroad  Transportation  Contracts 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  November  5, 1980  at  45  FR 
73481,  the  Commission  issued  interim 
rules  in  this  proceeding.  These  rules 
were  issued  pursuant  to  Section  208  of 
the  Staggers  Rail  Act  of  1980  (Pub.  L.  No. 
96-^88,  9-]  Stat.  1895)  to  govern  the 
process  of  contract  filing,  complaints, 
and  approval  and  disapproval  of 
contracts  between  railroads  and 
purchasers  of  rail  service.  Elsewhere  in 
the  Federal  Register  today  notice  is 
given  of  the  rules  being  stayed.  The 
interim  rules  should  now  be  considered 
solely  as  proposed  rules.  While  our 
orginal  notice  clearly  requested 
comments  on  the  rules,  it  may  not  have 
been  clear  to  all  interested  persons  that 
we  were  proposing  that  they  be  adopted 
as  final  rules.  For  this  reason,  we  are 
extending  the  deadline  for  comments. 
DATES:  Comments  on  the  proposed  rules 
are  due  on  or  before  January  8, 1981. 
ADDRESS:  An  original  and  twenty  copies 
of  any  comments  should  be  mailed  to: 
Interstate  Commerce  Commission.  Room 
5340,  Washington,  D.C.  20423,  Attention: 
Ex  Parte  No.  387 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  275-7656 

or 
Richard  Schiefelbein,  (202)  275-0826. 

Decided;  December  16. 1980. 

(49  U.S.C.  10321  and  10713  and  5  U  S.C.  553.) 

By  the  Commission,  Darius  W.  Gaskins.  Jr., 
Chairman. 

Agatha  L.  Mergenovich, 

Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  148  and  150 
(CGD  76-096] 
■  Deepwater  Port  Safety  Zone 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  Rule. 


summary:  This  document  amends  the 
Cost  Guard's  deepwater  port  navigation 
regulations  by  adding  new  requirements 
governing  vessel  activities  at  U.S. 
deepwater  ports  and  publishing  the 
boundaiit^s  of  deepwater  port  safely 
zone  and  shipping  safety  fairways 
designated  and  developed  as  a  function 
of  the  deepwater  port  license 
application  review  process.  Included  are 
modifications  to  existing  rules  and  a 
number  of  editorial  changes  which 
clarify  the  requirements  governing 
vessel  navigation  at  deepwater  ports. 
This  action  is  required  by  the 
Deepwater  Port  Act  of  1974.  The 
purpose  of  this  amendment  is  to 
promote  marine  environmental 
protection  and  navigational  safety  at 
deepwater  ports. 

EFFECTIVE  DATE:  January  28, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Martin,  Jr.,  Project  Manager, 
Office  of  Marine  Environment  and 
Systems,  U.S.  Coast  Guard 
Headquarters,  Washington,  D.C.  20593 
(202)  472-5052. 

SUPPLEMENTARY  INFORMATION:  On 
February  7, 1980,  the  Coast  Guard 
proposed  to  make  this  amendment  by 
issuing  a  notice  of  proposed  rulemaking 
(45  FR  10172-82,  February  14, 1980).  That 
notice  provided  interested  persons  with 
the  details  of  and  reasons  for  this 
amendment  and  established  a  March  31, 
1980  date  by  which  written  comments 
on  the  proposals  could  be  submitted. 

Comments  were  recieved  from  LOOP, 
Inc..  the  licensee  of  the  only  U.S. 
deepwater  port  presently  under 
construction,  the  U.S.  Department  of  the 
Interior  (DOI),  the  American  Petroleum 
Institute  (API),  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  and  various  headqiiarters  and 
field  organizational  components  of  the 
Coast  Gvard. 

General  Comments 

The  DOI  commented  that  while  the 
proposed  navigation  rules  pertaining  to 
deepwater  port  safety  zones  would  have 
no  effect  on  its  operations,  it  did  have 
an  interest  in  safety  zone  boundaries, 
noting  that  33  CFR  147.03  provides  for 
the  establishment  of  safety  zones 
generally.  The  DOI  would  like  to  see  the 


final  rules  contain  a  provision 
specifically  requiring  coordination  with 
DOI  '.vhen  a  safety  zone  boundary  is 
proposed  to  be  initiated  or  changed. 

As  explained  in  the  preamble  to  the 
proposed  rules,  the  formulation  and 
designation  of  deepwater  port  safety 
zones  is  a  function  of  the  license 
application  review  process  for  each 
specific  port  proposal.  Deepwater  port 
safety  zones  are  established  under 
authority  contained  in  section  10(d)  of 
the  Deepwater  Port  Act  of  1974  (Act)  (33 
U.S.C.  1509(d]).  Deepwater  port  safety 
zones  should  not  be  confused  with  other 
types  of  safety  zones  under  the 
jurisdiction  of  the  Coast  GutirJ.  such  as 
those  addressed  at  33  CFR  Parts  147  and 
165. 

Under  section  10(d)  of  the  Act,  the 
DOI  is  specifically  required  to  be 
consulted  before  the  designation  of 
deepwater  port  safety  zone  boundaries 
occurs.  This  consultation  takes  place 
during  the  license  application  review 
process.  Further,  because  of  the  fair 
market  rental  value  provision  of  section 
5(h)(3)  of  the  Act  (33  U.S.C.  1504(h)(3)). 
any  future  proposed  modification  to 
deepwater  port  safety  zone  boundaries 
would  have  to  be  coordinated  with  the 
DOI  for  the  reassessment  or 
determination  of  the  rent  to  be  charged 
the  deepwater  port  licensee.  For  these 
reasons  the  final  rules  do  not  contain 
the  coordination  provision  requested  by 
the  DOI. 

One  comment  correctly  pointed  out 
that  the  use  of  the  term  "safety  zone"  in 
the  proposed  rules,  in  specific  contexts, 
was  inconsistent  with  other  contexts  of 
the  proposals.  For  example,  where  the 
term  "safety  zone"  is  used  in  the 
definition  of  "Marine  site",  proposed 
§  148.3.  it  appears  that  the  term  excludes 
anchorage  areas.  In  the  context  of 
proposed  §  150.301,  however,  it  is  clear 
that  anchorages  are  included  in  a 
deepwater  port  safety  zone. 

In  other  places  in  the  proposals, 
particularly  in  the  preamble  explaining 
the  proposals,  a  wide  range  of  terms 
were  used  to  describe  the  general 
geographical  areas  around  a  deepwater 
port.  These  terms  included  marine  site, 
safety  zone,  precautionary  area,  port 
safety  precautionary  area,  deepwater 
port  safety  zone  precautionary  area, 
port  approach  area,  port  area,  shipping 
approach  fairway,  and  shipping  safety 
fairway.  To  avoid  possible  confusion, 
the  comment  suggested  defining  the 
term  "safety  zone"  and  eliminating  or 
consolidating  use  of  the  many  other 
terms  used  to  describe  the  various 
geographical  areas  associated  with 
deepwater  ports. 

The  first  paragraph  under  existing 
§  148.3  definitions,  states,  in  effect,  that 


wherever  terms  defined  in  the  Act  are 
used  in  the  deepwater  port  regulations 
at  33  CFR,  Parts  148, 149,  and  150.  those 
terms  have  the  same  meaning  as  given 
in  the  Act  unfess  otherwise  provided  for 
in  the  regulations.  Section  3(16)  of  the 
Act  defines  "safety  zone"  to  mean  the 
safety  zone  established  around  a 
deepwater  port  as  determined  under 
section  10(d)  of  the  Act.  The 
determination  under  section  10(d)  is  that 
there  be  designated,  during  the 
deepwater  port  license  application 
review  process  guided  by  the  Act.  a 
zone  of  appropriate  size  around  and 
including  any  deepwater  port,  for  the 
purpose  of  navigational  safety. 

Accordingly,  it  is  inappropriate  to 
specifically  include  a  definition  of 
"safety  zone"  in  the  final  rule.  As 
explained  in  the  preamble  to  the 
proposed  rules,  the  designation  of  the 
final  deepwater  port  safety  zone 
configuration  for  a  particular  port 
evolves  from  the  license  application 
review  process.  With  the  deepwater  port 
license  application  review  process 
experience  gained  thus  far,  the  Coast 
Guard  is  of  the  view  that  the  zone,  under 
section  10(d)  of  the  Act,  of  appropriate 
size  around  and  including  any 
deepwater  port,  should  include  the 
delineation  therein  of  specific  areas  to 
be  avoided  anchorages,  and  such  other 
ships"  routing  measures  as  vessel  traffic 
lanes,  and  traffic  separation  schemes,  as 
may  be  appropriate  for  a  particular  port. 
Editorial  corrections  have  been  made 
throughout  the  final  rule  to  reflect  the 
above  view  and  eliminate  potentially 
confusing  modifiers  such  as 
"precautionary  area". 

Appendix  A  to  the  final  rules,  with  its 
detailed  description  of  specific 
deepwater  port  safety  zone  boundaries, 
and  the  subsequent  charting  of  those 
boundaries  before  ports  become 
operational  will  eliminate  much  of  the 
apparent  confusion  generated  over 
safety  zone  terminology. 

The  deepwater  port  regulations,  as 
well  as  the  proposed  amendments, 
contain  a  number  of  references  that 
imply  jurisdiction  of  the  Captain  of  the 
Port  (COTP)  over  various  deepwater 
port  enforcement  and  operational 
matters.  One  comment  correctly  notes 
that  existing  Coast  Guard  regulations  in 
33  CFR  Part  3,  where  geographical  areas 
of  responsibility  for  COTP  Offices  are 
defined,  are  not  clear  as  regards 
jurisdiction  over  high  seas  areas  where 
deepwater  ports  would  be  constructed. 
Future  amendments  to  Part  3  will  clarify 
this. 

In  the  interim,  33  CFR  1.01-30,  which 
defines  COTP  functions,  was  amended 
in  1977  to  specifically  include  the 
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for  the  very  large  crude  carrier  tankers 
that  will  be  using  the  port,  and  the  poor 
maneuvering  characteristics  of  those 
tankers.  Further,  estimates  of  volume  of 
tanker  traffic  at  the  LOOP  port  are 
presently  in  the  range  of  only  one  tanker 


to  impose  such  a  requirement.  The 
matter  is  left  to  the  judgment  of  the 
masters  of  the  tankers.  The  fairways  are 
established  to  provide  an  obstruction 
free  route  of  ingress  and  egress  to  the 
ports.  It  is  expected  that  as  the 


flag  vessels  referred  to  are  not  foreign 
flag  vessels  using  the  port  for  purposes 
of  loading  or  unloading  oil.  The  API 
recommended  that  for  operational 
safety  considerations,  vessels  other  than 
tankers  or  port  support  vessels  should 
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enforcement  of  regulations  pertaining  to 
deepwater  ports. 

To  ensure  that  vessels  calling  at 
deepwater  ports  use  the  best  available 
nautical  chart,  the  NOAA  requested  that 
the  final  rule  be  specifically  cross- 
referenced  to  33  CFR  Part  164  which 
requires  vessels  1,600  or  more  gross  tons 
to  use  National  Ocean  Survey  charts,  or 
foreign  equivalent,  while  navigating  in 
the  vicinity  of  deepwater  ports.  This 
suggestion  is  not  adopted  because  the 
masters  of  vessels  that  will  be  using  a 
deepwater  port  will  have  detailed 
knowledge,  through  port  Operation 
Manuals  and  advance  scheduling 
arrangements,  of  the  port's  location  and 
the  shipping  safety  fairways  leading  to 
the  port.  Additionally,  port  provided 
Mooring  Masters  are  required  to  be  on 
vessels  whenever  those  vessels  are 
manuevering  within  the  safety  zone  of 
the  deepwater  port. 

The  API  requested  that  Annex  A  to 
the  proposed  rules,  the  description  of 
the  LOOP  deepwater  port  safety  zone 
and  shipping  safety  fairway  boundaries, 
be  expanded  to  provide  for  a  protective 
area  prohibiting  anchoring  over  the 
pipeline  extending  from  the  pumping 
platform  complex  to  shore.  "The  Coast 
Guard  rejects  this  request  for  the 
reasons  stated  below. 

The  requirements  governing  offshore 
pipelines  are  a  matter  under  the 
cognizance  of  the  Materials 
Transportation  Bureau  (MTB)  of  the 
Department  of  Transportation  Research 
and  Special  Programs  Administration. 
Specifically,  the  Secretary  of 
Transportation  Bureau  (MTB)  of  the 
Department  of  Transportation  Research 
and  Special  Programs  Administration. 
Specifically,  the  Secretary  of 
Transportation  delegated  the  authority 
to  MTB  to  exercise  the  powers  and 
perform  the  duties  under  section  21  of 
the  Act  (33  U.S.C.  1520)  relating  to  the 
establishment,  enforcement,  and  review 
of  regulations  concerning  the  safety, 
construction,  operation,  and 
maintenance  of  pipelines  on  federal 
lands  and  the  Outer  Continental  Shelf. 

In  1976.  MTB  amended  its  regulations 
in  49  CFR.  Part  195.  concerning 
transportation  of  liquids  by  pipeline,  to 
more  clearly  delineate  the  applicability 
of  that  part  to  offshore  liquid  pipelines 
and  to  ensure  the  safe  design, 
construction,  operation  and 
maintenance  of  those  pipelines.  That 
amendment  (41  FR  34035-41,  August  12, 
1976)  included  the  pipeline  facilities  that 
are  a  part  of  a  deepwater  port. 

The  pipelines  associated  with  a 
deepwater  port  are  subject  to  the  MTB 
burial  and  cover  requirements  at  49  CFR 
195.246  and  195.248.  Those  sections  call 
for  a  cover  of  48"  over  pipelines  in  a 


deepwater  port  safety  zone,  36"  over 
other  offshore  areas  under  less  than  12 
feet  deep,  as  measured  from  mean  low 
tide,  and  30"  over  any  other  offshore 
area.  Exceptions  to  these  requirements 
are  specified  for  burial  and  cover  in 
bottom  rock  excavations. 

For  all  segments  of  the  pipeline 
associated  with  the  LOOP.  Inc. 
deepwater  port,  the  MTB  burial  and 
cover  requirements  are  exceeded.  The 
safety  zone  pipelines  have  a  five  foot 
cover,  the  segment  from  the  12  foot 
depth  contour  to  and  across  the 
shoreline  has  a  cover  of  ten  feet,  and  the 
remaining  offshore  segment  from  the  12 
foot  depth  contour  to  the  safety  zone  has 
a  cover  of  three  feet.  The  cover  is 
measured  from  the  top  of  the  buried  pipe 
to  the  natural  sea  bottom. 

The  pipeline  coverage  at  LOOP  will 
provide  a  sufficient  level  of  protection 
from  the  general  risk  of  accidental 
damage  by  anchors.  In  addition  to  the 
burial  requirements,  the  LOOP  pipelines 
are  generally  protected  with  a  heavy 
concrete  coating.  Further,  the  Coast 
Guard  is  arranging  with  domestic  and 
international  charting  agencies  to  mark 
the  location  of  the  LOOP  pipelines  on 
appropriate  nautical  charts,  and  on  the 
domestic  charts,  include  a  precautionary 
note  regarding  anchoring  over  those 
pipelines.  This  seems  to  be  a  better 
course  of  action  than  extending  the 
safety  zone  to  cover  the  entire  length  of 
the  pipeline. 

SpeclHc  Comments 

Two  comments  were  directed  at  the 
radar  surveillance  requirements 
proposed  in  §  150.307.  The  API 
suggested  the  wording  of  this  section  be 
expanded  to  require  surveillance  of  the 
safety  zone  and  approaches.  The  other 
comment  pointed  out  that  radar 
surveillance  of  the  safety  zone  by  the 
port  Vessel  Traffic  Supervisor  (VTS)  is 
triggered  by  the  notification  of  arrival  to 
that  person  as  required  by  other 
sections  of  the  proposed  rules.  If  the 
notification  is  not  given,  radar 
surveillance  of  the  safety  zone  may  not 
be  maintained. 

The  API  suggestion  to  extend 
mandatory  radar  coverage  by  regulation 
beyond  the  safety  zone  has  not  been 
adopted  because  the  rule  as  drafted 
provides  an  appropriate  level  of 
protection  as  explained  in  the  preamble 
to  the  proposed  rules.  As  a  practical 
consideration,  it  is  expected  that 
deepwater  ports  will  have  radar 
equipment  of  sufficient  range  capability 
to  provide  coverage  beyond  safety  zone 
boundaries.  Plaruied  operation  of  radar 
equipment  at  the  LOOP  port  includes 
voluntary  radar  coverage  to  a  range  of 
approximately  27  nautical  miles  from 


the  PPC.  For  these  reasons,  the  final  rule 
has  not  been  changed  because  of  the 
latter  comment  regarding  radar 
surveillance  in  cases  where  there  is  a 
failure  on  the  part  of  a  vessel  operator 
to  notify  the  port  of  intentions  with 
respect  to  entering  the  safety  zone. 

The  API  also  commented  on  the 
proposed  requirement  in  §  150.309 
regarding  advisories  to  tankers.  That 
rule  currently  requires  that  the  VTS  at  a 
port  keep  the  master  of  each  tanker 
.underway  in  a  safety  zone  apprised  of 
the  tanker's  position  and  track  at 
intervals  not  to  exceed  10  minutes.  The 
API  considers  this  requirement  too 
specific  and  suggests  a  more  relaxed 
substitute  that  essentially  allows  the 
VTS  to  receive  and  disseminate  vessel 
traffic  information  as  appropriate  under 
prevailing  circumstances.  The  API's 
suggestion  is  not  adopted  in  the  final 
rule,  §  150.309.  The  rule  as  drafted 
ensures  continuity  of  communications 
between  vessels  in  the  safety  zone  and 
the  port  VTS.  and  the  continuous 
presence  of  the  VTS  at  that  person's 
post  of  duty.  These  are  important  safety 
considerations  that  should  not  be 
relaxed.  However,  for  clarification,  the 
term  "track"  has  been  changed  in 
paragraph  (a)  of  the  final  rule  by 
substituting  language  that  refers  to  a 
tanker's  position  by  range  and  bearing 
from  the  PPC.  In  paragraph  (b)  of  the 
final  rule,  the  term  "track"  has  been 
clarified  by  substituting  "course" 
therefor. 

Several  comments  were  received 
concerning  the  requirements  in  proposed 
§  150.313  regarding  clearances  for 
tankers.  The  API  stated  that,  as  drafted, 
the  5  mile  separation  requirement 
between  tankers  (paragraph  (a)(1))  and 
the  two  mile  visibility  requirement 
(paragraphs  (b)(2)  and  (c))  are 
unnecessarily  restrictive.  The  API 
suggested  that  these  requirements  be 
revised  to  allow  knowledgeable 
individuals  on  location  to  use  their  own 
experience  and  judgment.  Another 
comment  suggested  that  the  2  mile 
visibility  requirement  be  clarified  as  to 
whether  visibility  must  be  in  the  entirety 
of  the  safety  zone  or  measured  from 
specific  references,  such  as  from  a  SPM, 
or  the  bridge  of  a  tanker.  Related  to  this 
visibility  comment  was  a  question  of 
safety,  that  is,  if  the  visibihty  closes  to 
less  than  2  miles  in  a  portion  of  the 
safety  zone  a  tanker  has  already 
transited,  must  that  tanker  continue  on 
to  a  SPM  berth  or  anchor? 

Although  the  5  mile  tanker  separation 
and  the  2  mile  visibility  requirements 
may  be  conservative,  they  are  not 
unreasonable,  due  to  the  stopping 
distances,  even  at  slow  speeds,  needed 
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charge  that  no  installations,  structures, 
or  uses  will  be  permitted  that  are 
incompatable  with  the  operation  of  the 
deepwater  port. 

The  regulations  are  structured  to 
require  a  port  VTS,  in  the  interest  of 


entry  of  vessels  into  specific  areas  of  the 
safety  zone  that  are  to  be  avoided. 

Environmental  Consequences 

The  Coast  Guard  has  reviewed  and 
analyzed  the  probable  enviroiunental 


equipment  of  the  deepwater  port  are 
located. 


§148.109    [Amended!. 

3.  In  §  148.109,  by  revising  paragraphs 
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for  the  very  large  crude  carrier  tankers 
that  will  be  using  the  port,  and  the  poor 
maneuvering  characteristics  of  those 
tankers.  Further,  estimates  of  volume  of 
tanker  traffic  at  the  LOOP  port  are 
presently  in  the  range  of  only  one  tanker 
a  day.  Thus,  the  5  mile  and  2  mile 
requirements  are  reasonable  and 
effective  means  for  minimizing  the 
potential  for  collisions  at  a  deepwater 
port. 

In  addition,  the  visibility  referred  to  in 
the  comments  on  proposed  §  150.313  is  a 
general  visibility  requirement  for 
anywhere  in  the  safety  zone.  The  final 
rule  at  §  150.313(c)  has  been  clarified  in 
this  regard. 

For  those  situations  of  reduced 
visibility  that  may  arise  after  a  tanker  is 
committed  in  the  safety  zone,  the  Coast 
Guard  has  concluded  that  it  cannot 
attempt  to  regulate  for  every 
contingency  or  exigency  that  may  arise 
at  deepwater  ports.  We  recognize  that 
circumstances  may  arise  in  which  there 
will  be  conflicts  of  compliance  with 
these  rules.  In  those  situations,  where 
safety  is  concerned,  emergency 
deviations  from  any  requirements  of  the 
deepwater  port  regulations  are 
permitted  under  §  150.115. 

One  comment  pointed  out  that  the 
advance  notice  of  arrival  requirements 
proposed  in  §  150.333  failed  to  include 
the  estimated  time  of  arrival  of  tankers 
at  a  deepwater  port  safety  zone.  This 
was  a  drafting  oversight  and  has  been 
added  to  the  final  rule  at  §  150.333(a)(5). 

API  and  a  Coast  Guard  comment,  in 
responding  to  the  proposed  requirement 
in  §  150.337(c).  questioned  the  5  mile 
separation  of  tankers  in  the  safety  zone. 
For  the  reasons  previously  stated,  the  5 
mile  requirement  remains  unchanged  in 
the  final  rule. 

Other  comments  that  were  directed  at 
the  tanker  navigation  requirements 
proposed  in  §  150.337  questioned 
whether  there  should  be  a  prohibition 
against  meeting  situations  and  whether 
speed  limits  should  be  placed  on 
tankers.  The  NOAA  also  requested 
clarification  on  where  a  tanker  must 
enter  the  designated  port  safety  fairway 
leading  to  the  safety  zone  apd  whether  a 
tanker  is  precluded  from  entering  the 
safety  zone  at  some  point  ahead  of 
another  tanker  already  in  the  safety 
zone. 

With  regard  to  the  issues  of  tankers 
meeting  situations  and  speed  limits, 
these  matters  are  expected  to  be 
addressed  in  port  Operation  Manuals 
that  will  be  reviewed  by  the  Coast 
Guard  under  §  150.105. 

There  is  no  requirement  in  these  final 
rules  on  where  a  tanker  must  enter  a 
safety  fairway  leading  to  a  deepwater 
port  nor  did  the  Coast  Guard  ever  intend 


to  impose  such  a  requirement.  The 
matter  is  left  to  the  judgment  of  the 
masters  of  the  tankers.  The  fairways  are 
established  to  provide  an  obstruction 
free  route  of  ingress  and  egress  to  the 
ports.  It  is  expected  that  as  the 
proliferation  of  offshore  structures  on 
the  Outer  Continental  Shelf  continues, 
tankers  will  progressively  enter  the 
fairways  at  points  further  away  from  the 
ports.  The  final  rule  at  §  150.337(a) 
effectively  precludes  a  tanker  from 
entering  the  safety  zone  at  some  point 
ahead  of  another  tanker  already  in  the 
safety  zone. 

NOAA  and  a  Coast  Guard  comment 
recommended  that  the  term  "call  at", 
used  in  proposed  §  150.339  regarding  the 
navigation  of  vessels  other  than  tankers 
in  the  safety  zone,  be  defined.  In  the 
context  of  that  rule,  the  term  was 
intended  to  mean  entry  into  the  safety 
zone  of  a  deepwater  port.  The  final  rule 
has  been  clarified  in  this  regard. 

One  comment  asked  whether  the 
Mooring  Master's  duties  included 
conning  or  piloting  of  a  tanker  underway 
in  the  safety  zone  as  this  was  not  clear 
in  the  context  of  proposed  §§  150.341 
and  150.342.  The  comment  further 
suggested  that  the  final  rules  should 
include  a  section  detailing  the  Mooring 
Master's  duties.  The  Coast  Guard 
rejected  this  suggestion. 

The  Mooring  Master  acts  in  an 
advisory  capacity  to  the  master  of  the 
tanker.  The  Mooring  Master's  role  is 
clearly  indicated  in  the  note  to  the  final 
rule  at  §  150.341.  The  Mooring  Master 
advises  the  tanker  master  on 
operational  and  ship  control  matters 
that  are  peculiar  to  the  specific  port, 
such  as  navigational  aids,  depth  and 
current  characteristics  of  the 
maneuvering  area,  mooring  equipment 
and  procedures,  and  the  vessel  traffic 
control  procedures  of  the  port.  The  final 
rule,  §  150.341.  does  not  relieve  the 
tanker  master  or  person  in  charge  of  the 
deck  watch  from  that  person's  ultimate 
responsibilifies.  duties,  and  obligations 
for  the  safety  of  the  vessel. 

Several  comments  were  received 
concerning  the  requirements  proposed  in 
§  150.345  and  the  table  therein  relative 
to  regulated  vessel  activities  at 
deepwater  ports.  Most  of  the  comments 
primarily  indicated  a  need  for 
clarification  of  terminology  in  this 
section.  Substantively.  NOAA 
recommended  that  fishing  in  saftey 
zones  should  be  prohibited.  NOAA  also 
commented  upon  the  apparent  differing 
applicability  of  the  section  to  all  vessels 
as  opposed  to  foreign  vessels.  Further, 
LOOP.  Inc.  requested  that  the  note  to 
the  table  of  activities  under  the  key  code 
"P",  regarding  foreign  flag  vessels,  be 
changed  to  clearly  show  that  the  foreign 


flag  vessels  referred  to  are  not  foreign 
flag  vessels  using  the  port  for  purposes 
of  loading  or  unloading  oil.  The  API 
recommended  that  for  operational 
safety  considerations,  vessels  other  than 
tankers  or  port  support  vessels  should 
be  prohibited  from  anchoring  in  safety 
zone  anchorage  areas  except  under 
force  majeure  conditions.  Finally,  a 
Coast  Guard  comment  recommended 
that  proposed  §  150.345  specifically 
prohibit  the  VTS  from  authorizing  entry 
of  a  vessel  into  a  speciffc  area  of  the 
safety  zone  that  is  to  be  avoided  as 
indicated  in  the  table  of  regulated 
activities. 

As  suggested,  a  number  of  clarifying 
changes  have  been  made  to  terminology 
used  in  the  table  at  §  150.345.  Also, 
paragraph  (b)  has  been  revised,  as 
suggested,  to  make  it  clear  that  it  is  the 
deepwater  port  licensee  who  must 
obtain  the  COTP's  permission  before 
allowing  any  vessel  activity  at  the  port 
which  is  not  listed  in  the  Table 
150.345(a),  or  otherwise  provided  for  in 
the  requirements  for  vessel  navigation  at 
deepwater  ports. 

The  Coast  Guard  rejected  NOAA's 
recommendation  to  prohibit  fishing  in 
deepwater  port  safety  zones.  During  the 
deepwater  port  license  application 
review  experiences  to  date,  it  was 
determined  that  deepwater  ports  could 
be  sited  in  areas  where  there  are 
valuable  commercial  fish  resources. 
Thus  this  activity  is  being  permitted 
within  specified  portions  of  safety 
zones,  when  the  VJS  of  the  port 
determines  it  can  be  done  without 
interfering  with  the  operations  of  the 
port. 

NOAA's  and  LOOP'S  comments  on 
proposed  §  150.345  regarding 
applicabihty  to  foreign  flag  vessels  are 
somewhat  related.  The  underlying 
question  these  comments  raise  is  why 
the  apparent  differing  treatment 
regarding  clearance  requirements  for 
domesfic  versus  foreign  flag  vessels 
other  than  tankers  calling  at  a 
deepwater  port  for  the  purpose  of 
unloading  oil.  NOAA  stiongly 
recommended,  in  the  interest  of  safety, 
that  the  requirement  to  obtain  clearance 
from  a  port  VTS  to  enter  a  safety  zone, 
by  communicating  with  that  person 
before  entry  via  radiotelephone,  apply 
to  all  vessels,  regardless  of  country  of 
registration. 

The  purpose  of  proposed  §  150.345,  as 
explained  in  the  preamble  to  the 
proposed  rule,  is  to  comply  with  the 
requirements  in  section  10(d)(1)  of  the 
Act  (33  U.S.C.  1509  (d)(1))  to  define,  by 
regulafion,  activities  permitted  or 
prohibited  in  deepwater  port  safety 
zones,  for  the  purpose  of  navigational 
safety.  This  includes  the  statutory 


85648 


Federal  Register  /  Vol.  45.  No.  250  /  Monday.  December  29.  1980  /  Rules  and  Regulations 


§150.303    Deflnition*. 

"Support  vessel"  means  a  fug, 
linehandling  boat,  crewboat,  workboaf. 
supply  vessel,  bunkering  vessel,  barger. 
or  other  similar  vessel  working  for  a 
licen.see  in  connection  with  the 


§  1 50.31 3    Clearances  for  tankers. 

(a)  The  Vessel  Traffic  Supervisor  may 
not  clear  a  tanker  to  enter  the  safety 
zone  unless — 

(1)  Each  other  tanker  underway  in  the 
safety  zone  is  at  least  5  miles  from  the 


(c)  Except  in  situations  involving  force 
majeure,  the  Vessel  Traffic  Supervisor 
shall  not  clear  a  vessel  other  than  a 
tanker  or  support  vessel  to  enter  the 
safety  zone  of  a  deepwater  port  for  any 
purpose  that  would  interfere  with  the 
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charge  that  no  installations,  structures, 
or  uses  will  be  permitted  that  are 
incompatable  with  the  operation  of  the 
deepwater  port. 

The  regulations  are  structured  to 
require  a  port  VTS.  in  the  interest  of 
safety,  to  monitor  and  supervise  vessel 
movements  in  the  vicinity  of  a 
deepwater  port  on  a  24-hour  basis. 
There  is  a  need  to  also  provide  a  means 
to  ascertain  when  any  vessel  desires  to 
enter  the  safety  zone  to  determine 
whether  the  entry  would  interfere  with 
port  operations  or  be  in  conflict  with  the 
rules  concerning  regulated  vessel 
activities.  A  mandatory  clearence 
requirement  for  all  vessels  would 
accomplish  this  and  is  desirable; 
however,  exercise  of  regulatory 
authority  under  section  10  (d)(1)  of  the 
Act  is  subject  to  recognized  principles  of 
international  law.  Imposing  mandatory 
clearance  and  communication 
requirements  on  foreign  flag  vessels  on 
the  high  seas,  not  calling  at  or  dealing 
with  the  port,  is  not  in  accord  with 
accepted  principles  of  international  law. 

Before  foreign  flag  vessels  call  at  the 
port,  section  19(c)  of  the  Act  (33  U.S.C. 
1518(c))  requires  that  their  government 
has  recognized  the  jurisdiction  of  the 
United  States  in  regard  to  safety 
measures  for  deepwater  ports,  thus 
these  vessels  are  subject  to  the 
mandatory  reporting  and  clearance 
requirements.  In  the  case  of  foreign 
vessels  other  than  tankers  calling  at  the 
port,  that  wish  to  enter  the  safety  zone 
for  purposes  other  than  loading  or 
unloading  oil  (transiting,  etc.),  the 
clearance  requirement  is  voluntary 
because  of  the  high  seas  location  of 
deepwater  ports.  Accordingly,  in  the 
final  rule.  Table  150.345(a)  has  been 
modified  to  reflect  the  foregoing 
distinction  being  made  regarding 
clearance  to  enter  a  safety  zone  by 
domestic  versus  foreign  flag  vessels. 

API's  recommendation  that  vessels 
other  than  tankers  or  port  support 
vessels  be  prohibited,  except  under 
force  majeure  circumstances,  from 
anchoring  in  safety  zone  anchorage 
areas  was  rejected.  Prudent  control  over 
this  activity  by  the  port  VTS  can  ensure 
port  operafional  safety. 

Finally.  Table  150.345(a)  applies  to 
both  vessels  desiring  to  enter  deepwater 
port  safety  zones  and  to  the  VTS  of 
deepwater  ports  who  is  the  person  who 
must  exercise  the  level  of  control  over 
the  regulated  acUvities  at  deepwater 
ports  denoted  by  the  key  contained  in 
the  table.  Therefore,  the  Coast  Guard 
has  rejected  as  unnecessary  the 
recommendation  to  include  in  the  final 
rule  at  §  150.345  additional  language 
prohibiting  the  VTS  from  authorizing 


entry  of  vessels  into  specific  areas  of  the 
safety  zone  that  are  to  be  avoided. 

Environmental  Consequences 

The  Coast  Guard  has  reviewed  and 
analyzed  the  probable  environmental 
impacts  of  promulgating  the  U.S. 
deepwater  port  safety  zone  regulations 
proposed  in  this  notice.  A  discussion  of 
the  impacts  and  various  regulatory 
alternatives  as  regards  LOOP,  was 
included  in  the  Final  Environmental 
Impact  Statement  (FEIS)  prepared  by  the 
Coast  Guard  during  the  license 
application  review  process  for  that 
specific  project.  For  the  federal  action 
now  under  consideration,  issuance  of 
these  proposed  regulations,  the 
environmental  consequences  remain 
essentially  as  addressed  in  the  FEIS  for 
the  LOOP  license  application. 

Regulatory  Evaluation 

This  rulemaking  proposal  has  also 
been  revised  for  economic  effects  and  a 
final  regulatory  evaluation  has  been 
prepared  in  accordance  with 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034-45)  of  February  26. 1979.  The 
evaluation  includes  identification  of 
resource  availability  loss  to  commercial 
and  recreational  fishing  activities  over 
the  life  of  the  LOOP  project.  The 
economic  consequences  prinicipally 
revolve  around  commercial  fishing 
activities  at  the  port.  The  Coast  Guard 
has  determined  that  there  will  not  be  a 
significant  adverse  economic  effect  on 
fishing  activities  caused  by  this 
regulatory  action.  A  copy  of  the  Final 
Regulatory  Evaluation  may  be  obtained 
from  the  Conmiandant  (G-CMC/24). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street,  SW.,  Washington,  D.C. 
20593. 

In  consideration  of  the  foregoing.  Title 
33,  Code  of  Federal  Regulations, 
Subchapter  NN,  Deepwater  Ports,  is 
amended  as  follows: 

PART  148— GENERAL 

§148.3    [Amended]. 

1.  In  §  148.3,  by  removing  the 
definition  of  the  term  "Traffic  separation 
scheme  (TSS)". 

2.  In  §  148.3,  by  revising  the  definition 
of  "Marine  site"  to  read  as  follows: 

§148.3    Definitions. 

*        *        »        •         » 

"Marine  site"  means  the  area  in  which 
the  deepwater  is  located,  and  includes 
the  safety  zone,  attendant  ships'  routing 
measures,  anchorages  and  all  areas 
seaward  of  the  high  water  mark  in 
which  associated  components  and 


equipment  of  the  deepwater  port  are 
located. 


§148.109    [Amended]. 

3.  In  §  148.109,  by  revising  paragraphs 
(j)(l)(iv]  and  (1)(4)  to  read  as  follows: 

§  1 48. 1 09    Contents  for  application  for 
issuance  of  a  license. 

*        *        «        *        * 

(J)  *  *  * 

(1)  *  *  * 

(iv)  Recommended  ships'  routing 
measures  and  proposed  vessel  traffic 
patterns  in  the  port  area; 
***** 

(1)  •  *  • 

(4)  The  speed  limits  proposed  for 
tankers  in  the  safety  zone. 


PART  150— OPERATIONS 

4.  By  revising  Part  150,  Subpart  C — 
Vessel  Navigation,  to  read  as  follows: 

Subpart  C— Vessel  Navigation 

Sea 

150.301  Applicability. 

150.303  Definitions. 

150.305  Ship's  routing  measures. 

150.307  Radar  surveillance. 

150.309  Advisories  to  tankers. 

150.311  Radio  listening  watch. 

150.313  Clearances  for  tankers. 

150.315  Clearances  for  support  vessels. 

150.317  Clearances  for  other  vessels. 

150.333  Advance  notice  of  arrival. 

150.335  Report  before  entering  safety  zone. 
150.337  Navigation  of  tankers  in  the  safety 

zone. 

150.336  Navigation  of  support  vessels  in  the 
safety  zone. 

150.339    Navigation  of  other  vessels  in  the 
safety  zone. 

150.341  Mooring  Master. 

150.342  Assistant  Mooring  Master. 
150.345  Regulated  vessel  activities. 
Appendix  A. 

Authority:  Sec.  10{a)(b)(d),  88  Stat.  2137-38 
(33  U.S.C.  1509(a)(b}(d);  Sec.  4,  92  Stat.  1473- 
74  (33  U.S.C  1223);  49  CFR  1.46. 

Subpart  C— Vessel  Navigation 

§  150.301    Applicability. 
This  subpart  prescribes  rules  that — 

(a)  Apply  to  the  navigation  of  all 
vessels  at  or  near  a  deepwater  port;  and 

(b)  Describe  vessel  activities 
permitted  and  prohibited  in  a  deepwater 
port  safety  zone. 

Note. — Appendix  A  to  this  part  describes 
the  designated  boundaries  of  U.S.  deepwater 
port  safety  zones  and  shipping  safety 
fairways  leading  to  those  ports.  Included 
within  the  safety  zones  are  specific  areas  to 
be  avoided,  anchorages,  and  other  ships' 
routing  measures  associated  with  particular 
safety  zones. 
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zone  in  which  the  net  underkeel 
clearance  would  be  less  than  5  feet. 

§  150.338    Navigation  of  support  vessels  in 
the  safety  zone. 

(a)  A  support  vessel  must  not  enter  or 

mnvR  within  thp  safptv  rnnp  iinlpec  thp 


Note. — The  Mooring  Master  advises  the 
master  of  the  tanker  on  operational  and  ship 
control  matters  that  are  peculiar  to  the 
specific  deepwater  port,  such  as  navigational 
aids,  depth  and  current  characteristics  of  the 
manuevering  area,  mooring  equipment  and 
procedures,  and  the  port's  vessel  traffic 


and  Waterways  Safety  Act.  as  amended.  (33 
U.S.C.  1223(c));  49  CFR  1.46. 

III.  General.  Deepwater  port  safety  zones 
are  established  to  promote  safety  of  life  and 
property,  marine  environmental  protection 
and  navigational  safety  at  any  deepwater 
port  and  adjacent  waters.  In  a  deepwater 
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§150.303    Definition*. 

"Support  vessel"  means  a  tug, 
linehandling  boat,  crewboat,  workboat, 
supply  vessel,  bunkering  vessel,  barger, 
or  other  similar  vessel  working  for  a 
licensee  in  connection  with  the 
operation  of  a  deepwater  port  or  cleared 
by  a  licensee  to  service  a  tanker  calling 
at  a  deepwater  port. 

"Tanker"  means  a  vessel  that  calls  at 
a  deepwater  port  to  load  or  unload  oil  at 
aSPM. 

§  150.305    Ships'  routing  measures. 

No  licensee  may  operate  a  deepwater 
port  unless  the  port  has  such  ships' 
routing  measures  as  prescribed  or 
approved  by  the  Coast  Guard  to  provide 
for  safe  navigation  at  or  near  the 
deepwater  port. 

§150.307    Radar  surveillance. 

The  Vessel  Traffic  Supervisor  shall 
maintain  radar  surveillance  of  the  safety 
zone  whenever — 

(a)  A  tanker  is  proceeding  to  the 
safety  zone  after  submitting  the  report 
required  in  §  150.335;  or 

(b)  A  tanker  or  support  vessel  is 
underway  in  the  safety  zone;  or 

[C]  A  vessel  other  than  a  tanker  or 
support  vessel  is  about  to  enter  or  is 
underway  in  the  safety  zone. 

§  1 50.309    Advisories  to  tankers. 

(a)  The  Vessel  Traffic  Supervisor  shall 
advise  the  master  of  each  tanker 
underway  in  the  safety  zone  of  the 
tanker's  position  by  range  and  bearing 
from  the  PPC  at  intervals  not  to  exceed 
10  minutes. 

(b)  Whenever  the  Vessel  Traffic 
Supervisor  determines  that  a  vessel  may 
potentially  interfere  with  the  movement 
of  a  tanker  in  the  safety  zone,  the  Vessel 
Traffic  Supervisor  shall  keep  the  master 
of  the  tanker  informed  of  the  position 
and  estimated  course  and  speed  of  the    ' 
vessel  as  necessary  to  assist  the  tanker 
in  navigation  within  the  safety  zone. 

(c)  Whenever  a  tanker  enters  the 
safety  zone,  the  Vessel  Traffic 
Supervisor  shall  advise  the  tanker  of  the 
position  of  each  other  vessel  moored, 
anchored,  or  underway  in  the  safety 
zone. 

§  1 50.31 1    Radio  listening  watch. 

Whenever  a  tanker  is  in  the  safety 
zone,  the  Vessel  Traffic  Supervisor  and 
the  master  of  the  tanker  shall  each 
continuously  monitor  the  radio 
frequency  designated  in  the  Operation 
Manuals  for  use  by  tankers  and  support 
vessels  underway  at  the  port,  except 
when  transmitting  on  that  frequency. 


§  1 50.31 3    Clearances  for  tanicers. 

(a)  The  Vessel  Traffic  Supervisor  may 
not  clear  a  tanker  to  enter  the  safety 
zone  unless — 

(1)  Each  other  tanker  underway  in  the 
safety  zone  is  at  least  5  miles  from  the 
tanker  requesting  clearance  to  enter  the 
safety  zone;  and 

(2)  A  Mooring  Master  is  on  board  or 
ready  to  board  at  a  position  in  the 
designated  safety  fairway  that  will 
permit  completion  of  boarding  before 
the  tanker  enters  the  safety  zone. 

(b)  The  Vessel  Traffic  Supervisor  may 
not  clear  a  tanker  to  moor  at  a  SPM 
unless — 

(1)  There  is  a  SPM  berth  available  and 
the  Vessel  Traffic  Supervisor  has 
assigned  that  berth  to  the  tanker; 

(2)  The  visibility  in  the  safety  zone  is 
at  least  two  miles; 

(3)  All  operating  conditions  prescribed 
in  the  Operation  Manuals  for  mooring  to 
a  SPM  have  been  met;  and 

(4)  A  Mooring  Master  and  an 
Assistant  Mooring  Master  are  on  board. 

(c)  The  Vessel  Traffic  Supervisor  may 
not  clear  a  tanker  to  depart  from  a  SPM 
unless  the  visibility  in  the  safety  zone  is 
at  least  two  miles  and  a  Mooring  Master 
is  on  board. 

(d)  No  tanker  may  enter  the  safety 
zone  or  moor  at  or  depart  from  a  SPM, 
unless  the  master  of  the  tanker  has 
obtained  clearance  from  the  Vessel 
Traffic  Supervisor,  except  as  permitted 
by  paragraph  (e)  of  this  section. 

(e)  A  tanker  may,  in  an  emergency,  for 
the  protection  of  life  or  property,  depart 
from  a  SPM  without  clearance  from  the 
Vessel  Traffic  Supervisor  if  the  master 
advises  the  Vessel  Traffic  Supervisor  of 
the  circumstances,  by  radio,  at  the 
earliest  possible  moment. 

§  150.315    Clearances  for  support  vessels. 

(a)  The  Vessel  Traffic  Supervisor  shall 
direct  support  vessel  movements  within 
the  safety  zone. 

(b)  The  Vessel  Traffic  Supervisor  may 
clear  support  vessels  to  enter  or  depart 
the  safety  zone  at  any  point. 

§  150.317    Clearances  for  other  vessels. 

(a)  When  requested  by  the  master  of  a 
vessel  other  than  a  tanker  or  support 
vessel,  the  Vessel  Traffic  Supervisor 
shall  furnish  information  concerning 
other  vessels  underway  or  moored  in  the 
safety  zone. 

(b)  If  the  Vessef  Traffic  Supervisor 
determines  that  a  vessel  other  than  a 
tanker  or  support  vessel  may  be 
standing  into  danger  with  respect  to  any 
vessel  or  part  of  the  deepwater  port 
installation  in  the  safety  zone,  the 
Vessel  Traffic  Supervisor  shall  attempt 
to  inform  the  master  of  that  vessel  by 
radio  or  other  means. 


(c)  Except  in  situations  involving  force 
majeure,  the  Vessel  Traffic  Supervisor 
shall  not  clear  a  vessel  other  than  a 
tanker  or  support  vessel  to  enter  the 
safety  zone  of  a  deepwater  port  for  any 
purpose  that  would  interfere  with  the 
purpose  of  the  deepwater  port;  endanger 
the  safety  of  life,  property,  or  the 
environment;  or  otherwise  be  prohibited 
by  regulation. 

§  150.333    Advance  notice  of  arrival. 

(a)  The  master  of  a  tanker  bound  for  a 
deepwater  port  shall  report  the 
following  information  to  the  Captain  of 
the  Port  and  the  Vessel  Traffic 
Supervisor  of  the  port  at  least  24  hours 
before  entering  the  safety  zone  at  the 
port: 

(1)  The  name,  gross  tonnage,  and  draft 
of  the  tanker. 

(2)  The  type  and  amount  of  cargo  on 
board. 

(3)  Any  conditions  on  the  vessel  that 
may  impair  the  navigation  of  the  vessel, 
such  as  fire,  malfunctioning  propulsion 
machinery  or  steering  equipment,  or 
limitations  on  navigational  or 
radiotelephone  capabilities  because  of 
equipment  or  material  malfunctions. 

(4)  Any  leaks,  structural  damage,  or 
machinery  malfunctions  that  may  impair 
cargo  transfer  operations  or  cause  a 
discharge  of  oil. 

(5)  The  estimated  time  of  arrival  at  the 
deepwater  port  safety  zone. 

(b)  If  the  information  reported  in 
paragraph  (a)(3),  (a)(4),  or  (a)(5)  of  this 
section  changes  at  any  time  before 
entering  the  safety  zone,  or  while  the 
tanker  is  in  the  safety  zone,  the  master 
of  the  tanker  shall  report  the  changes  to 
the  Captain  of  the  Port  and  Vessel 
Traffic  Supervisor  as  soon  as  possible. 

§150.335    Report  before  entering  safety 
zone. 

The  master  of  a  tanker  bound  for  a 
deepwater  port  shall  notify  the  Vessel 
Traffic  Supervisor  of  the  port  when  the 
tanker  is  20  miles  from  the  entrance  to 
the  safety  zone. 

§  150.337    Navigation  of  tanicers  in  the 
safety  zone. 

(a)  A  tanker  must  not  enter  or  depart 
a  safety  zone  except  via  a  designated 
safety  fairway,  unless  under  force 
majeure. 

(b)  A  tanker  must  not  anchor  in  the 
safety  zone  except  in  a  designated 
anchorage  area  unless  under  force 
majeure. 

(c)  A  tanker  underway  in  a  safety 
zone  must  keep  at  least  5  miles  behind 
any  other  tanker  underway  ahead  of  it 
in  the  safety  zone. 

(d)  A  tanker  must  not  operate,  anchor, 
or  be  moored  in  any  area  of  the  safety 
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zone  in  which  the  net  underkeel 
clearance  would  be  less  than  5  feet. 

§  150.338    Navigation  of  support  vessels  in 
the  safety  zone. 

(a)  A  support  vessel  must  not  enter  or 
move  within  the  safety  zone  unless  the 
movement  is  cleared  by  the  Vessel 
Traffic  Supervisor. 

(b)  A  support  vessel  must  not  anchor 
in  the  safety  zone,  except  in  an 
anchorage  area  or  for  support  vessel 
maintenance  operations  cleared  by  the 
Vessel  Traffic  Supervisor. 

§  150.339    Navigation  of  other  vessels  in 
the  safety  zone. 

Vessels  other  than  tankers  or  support 
vessels  should  not  entr  the  safety  zone 
of  a  deepwater  port  unless  clearance 
has  been  obtained  from  the  Vessel 
Traffic  Supervisor. 

§  150.341     (Mooring  Master. 

A  tanker  must  not  be  underway  in  the 
safety  zone  unless  a  Mooring  Master  is 
on  board. 


Note. — The  Mooring  Master  advises  the 
master  of  the  tanker  on  operational  and  ship 
control  matters  that  are  peculiar  to  the 
specific  deepwater  port,  such  as  navigational 
aids,  depth  and  current  characteristics  of  the 
manuevering  area,  mooring  equipment  and 
procedures,  and  the  port's  vessel  traffic 
control  procedures. 

§  150.342    Assistant  Mooring  Master. 

A  tanker  must  not  moor  at  an  SPM 
unless  an  Assistant  Mooring  Master  is 
on  board. 

Note. — The  Assistant  Mooring  Master  is 
stationed  on  the  forecastle  of  the  tanker 
during  mooring  operations  to  assist  the 
Mooring  Master  by  reporting  position 
approach  data  relative  to  the  SPM  and  to 
advise  the  tanker  personnel  in  handling  of 
mooring  equipment  peculiar  to  the  deepwater 
port, 

§150.345    Regulated  vessel  activities. 

(a)  Vessel  activities  permitted  and 
prohibited  at  deepwater  ports,  controls 
on  those  activities,  and  the  specific 
safety  zone  areas  in  which  the  controls 
apply  are  listed  in  Table  150.345(a). 


Table  ^50.3AS^a'^— Regulated  Vessel  Activities  at  Deepwater  Ports 


Safety  zone 


Regulated  vessel  aclvities 


Areas  to  be 

avoided 

aroond 

each  PPC 

and  SPM' 


Anchorage 
area 


Remainirig 
potion  of 
safet)-  zone 


Tankers  calling  at  port _, 

Support  vessel  movements  —..... 

Transit  by  vessels  other  than  tankers  or  support  vessels. 

Moonng  to  SPM  by  vessels  other  than  tanKefS  or  support  vessels.. 

Anchoring  by  vessels  other  than  tankers  or  support  vesseis 

Fisfiig.  including  bottom  trawl  ^shrimping) 

Mobile  driling  operabons  of  erection  of  structures ' 

bghtenng/transshipment ' 


C 

c 

N 

F  .- 
N 
N 

N 

N 


Fof  P 
P 
N 
N 


'  The  radius  of  areas  to  be  avoided  around  each  PPC  is  600  rriete.'s  Ani  around  each  SPM  is  500  meters 
»  Not  part  of  Port  Installation.        =  Exception,  33  CFR  150  423(6) 

Note,— The  person  In  charge  of  any  vessel  planning  to  enter  a  sa'ety  zone  s.'ioutd  contact  the  port  Vessel  Traffic  Superw 
sor  on  Ch.  10  VHF-FM  before  entry  and  comply  w.lh  that  person's  mst-jctions. 

Key  to  regulated  acUvies:  F— Force  maieure.  N— Not  permitted  C— Tankers  cai'mg  at  port  and  support  vessel  movements; 
Permitted  when  cleared  by  vessel  traffic  supervisor.  P— Vessels  other  tnan  lanKers  or  support  vesse's  Permitted  when  not  in 
immecliate  area  in  tanker,  clearance  by  vessel  traffic  Supervisor  reqc-ed  Commumcafcvis  with  vessel  traHc  supen'isor  requred. 
Foi"  trins-ting  foreign  flag  vessels,  the  requl-emeni  for  daara.nce  to  enter  aie  safety  zo.i6  i3  advisory  m  nature. 


(b)  A  deepwater  port  licensee  shall 
obtain  the  permission  of  the  Captain  of 
the  Port  having  jurisdiction  over  that 
licensee's  port  before  allowing  any 
vessel  activity  at  the  port  which  is  not 
listed  in  Table  150.345(a)  or  otherwise 
provided  for  in  this  subpart. 

5.  By  adding  a  new  Appendix  at  the 
tnd  of  Part  150,  to  read  as  follows: 

Appendi.\  A — Deepwater  Port  Safety  Zone 
and  Shipping  Safety  Fairway  Boundaries 

I.  Purpose.  This  appendix  contains  a 
general  description  of  the  deepwater  port 
safety  zone  and  shipping  safety  fairways 
designated  and  developed  during  the  license 


application  review  process  for  each 
deep\\ater  port  that  has  been  authorized  for 
construction  and  operation  off  the  United 
States'  coastline.  Annexes  show,  to  the 
nearest  second  of  latitude  and  longitude,  the 
geographical  boundaries  of  each  resultant 
safety  zone  and  shipping  fairway. 

The  regulations  in  Subpart  C  of  this  part 
concerning  vessel  navigation  and  activities 
permitted  and  prohibited  at  U.S,  deepwater 
ports  apply  only  in  the  safety  zone  areas  and 
adjacent  waters,  and  supplement  the 
International  Regulations  for  Preventing 
Collisions  at  Sea, 

II,  Authority.  Section  10(d)  of  the 
Deepwater  Port  Act  of  1974  (88  Stat.  2138  (33 
U.S.C.  1509(d)))  and  Section  4(c)  of  the  Ports 


and  Waterways  Safety  Act.  as  amended.  (33 
U.S.C.  1223(c)j;  49  CFR  1.46. 

III.  General.  Deepwater  port  safety  zones 
are  established  to  promote  safety  of  life  and 
property,  marine  environmental  protection 
and  navigational  safety  at  any  deepwater 
port  and  adjacent  waters.  In  a  deepwater 
port  safety  zone  no  installations,  structures, 
or  uses  that  are  Incompatible  with  port 
operations  are  permitted.  The  configuration 
of  each  designated  safety  zone  is  depicted  on 
current  editions  of  the  navigational  charts 
that  cover  the  deepwater  port  area. 

IV,  Modifications.  Safety  zone  and 
shipping  safety  fairway  boundaries  are 
subject  to  modification  as  experience  is 
gained  in  U.S.  deepwater  port  operations. 
Modifications  will  be  made  only  after  due 
notification  and  consideration  of  the  views  of 
interested  persons. 

Annex  A— LOOP,  Inc.  Deepwater  Port,  Gulf 
of  Mexico 

(a)  Deepwater  Port  Safety  Zone: 

(1)  Starting  at: 

Latitude  N.  Longitude  W. 

28°55'23"  90  00'37" 

(2)  .\  rhumb  line  to 

28'53'50"  90=0407" 

(3)  Then  an  arc  with  a  4.465  meter  radius 
centered  at  the  port  pumping  platform 
complex  (PPC). 

28'5306"  90'01'30" 

(4)  To  a  point 

28'51'08"  89'59'55" 

(5)  Then  a  rhumb  line  to 

28°48'36'  89'55'00" 

(6)  Then  a  rhumb  line  to 

28=5204"  89'52'42" 

(7)  Then  a  rhumb  line  to 

28°5405'  89  56'38" 

(8)  Then  a  rhumb  line  to 

28'52'21"  89=5r47" 

(9)  Then  a  rhumb  line  to 

285251"  89  5846  ' 

(10)  Then  an  arc  with  a  4,465  meter  radius 
centered  again  at  the  port,  PPC. 

28=53  06"  90'01'30" 

(11)  To  the  point  of  starting. 

28  5523"  90'00'37" 

[h]  Areas  to  be  Avoided.  The  seven  areas 
within  the  safety  zone  to  be  avoided  are  as 
follows: 

(1)  The  area  encompassed  within  a  circle 
having  a  600  meter  radius  around  the  port 
PPC  and  centered  at: 

Latitude  N.  Longitude  W. 

28'5306"  90'0r30" 

(2)  The  six  areas  encompassed  within  a  circle 
having  a  500  meter  radius  around  each  single 
point  mooring  (SPM)  at  the  port  and  centered 
at: 

Latitude  .V.  Longitude  IV. 

28=5412"  90=00'37" 

28=5316"  89=59'59" 

28'52'15'  90=0019" 

28°51'45"  90°01'25" 

28=5208"  90=0233" 

28  5307"  90=0302" 

(c)  Anchorage  Area.  The  area  within  the 
safety  zone  enclosed  by  rhumb  lines  joining 
points  at: 

Latitude  .V.  Longitude  W. 

28°52'21"  89=57'47" 

28  5405"  89=56'38" 
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28°52'04"  89°52'42" 

28°50'20"  89"53'51" 

28°52'21"  89°57'47" 

(d)  Shipping  Safety  Fairway  to  Safety 

Zone.  The  two  mile  wide  areas  enclosed  by 

rhumb  lines  joining  points  at: 

(1)  North  of  Gulf  Safety  Fairway. 

Latitude  N.  Longitude  W. 


28°48'36" 
28°48'14" 
28°45'47" 
28°36'06" 
28°18'30" 
28°20'58" 
28°36'09" 
28°49'07" 
28°50'20" 


89°55'00" 
89°54'17" 
89°54'19" 
89°55'44" 
89°55'15" 
89'5303" 
89'53'28" 
89"51'30" 
89''53'51" 


(2)  South  of  Gulf  Safety  Fairway. 
Latitude  A'.  Longitude  W. 

■28°15'20"  89°55'10" 

27°46'29"  89°54'23" 

27°46'32"  89'52'08" 

28°17'48"  89"52'58" 

(Sec.  10(a)(b)(d).  88  Stat.  2137-38  (33  U.S.C. 
1509(a)(b)(d));  Sec.  4,  92  Stat.  1473-74  (33 
U.S.C.  1223);  49  CFR  1.46) 

Dated:  December  18. 1980. 
W.  E.  Caldwell, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief  Office 
of  Marine  En  vironment  and  Systems. 
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Public  Inspection  Desk 
Regulations  Writing  Scnunar 
Special  Projects 

Subscription  orders  and  problems  (GPO) 
TTY  for  the  deaf 


202-523-3419 
523-3517 
523-5227 
523-4534 
523-3419 


523-5237 
523-5237 
523-5227 
633-6930 
523-3187 


523-5282 
523-5282 
523-5266 
275-3030 


523-5233 
523-5235 
523-5235 

523-3517 

523-5230 


523-3408 
523-3408 

312-663-0884 
213-688-6694 
202-523-5022 

275-2867 

523-5235 
633-6930 
523-5240 
523-4534 
783-3238 
523-5239 


FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 


79407-79740 1 

79741-80096 2 

80097-80266 3 

80267-80462 4 

80463-80806 5 

80807-81022 8 

81023-81198 9 

81199-81528  10 

81529-81724 11 

81725-82150 12 

82151-82618 15 

62619-82908 16 

62909-83188 17 

83189-83464 18 

83465-84004 19 

'84005-84754 22 

84755-84952 23 

84953-85434 24 


85435-^650 29 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  list  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


1  CFR 

51 79489,81484 

302 84953 

305 84953 

3  CFR 

Administrative  Orders 

Notice  of  Intent 

of  November  28, 

1 980  (Request  for 

comments) 79407 

Memorandums: 

December  3,  1980 80465 

December  17,  1980 83467 

Presidential  Determinations: 
No.  73-10  of  January 

2,  1973  (Amended 

by  Presidential 

Determination  No. 

80-29  of  December 

4,  1980) 82619 

No.  80-29  of 

December  4,  1980 82619 

No.  80-30  of 

December  9,  1980 83465 

Executive  Orders: 
Executive  Order  of 

November  24,  1903 

(Revoked  in  part  by 

PL0  5787) 80828 

12254 80463 

12255 80807 

12256 83189 

12257 84005 

Proclamations: 

4807 80809 

4808 82151 

4809 83469 

4810 65435 

4  CFR 

Ch.  Ill 79409 

31 84954 

33 84954 

34 84954 

82 84954 

5  CFR 

Ch  XIV 80467 

213 81023-81029,  81725, 

82621,83471,84755 

214 83471 

317 80467 

351 81725,  83471 

352 83471 

359 80467 

412 80468 

734 83472 

870 80472,  84955 

871 84955 

872 64955 

873 64955 


890 81728 

930 81029 

1001 83473 

1304 84007 

Proposed  Rules: 

1 79846 

213 84808 

890 81764 

7  CFR 

2 80477,82153 

20 83191 

46 81529 

210 82621.82886 

215 82621 

220 82621 

225 85437 

250 82892 

271 81030 

272 81030 

273 79741,  83473 

275 81030 

319 81530 

330 80267 

331 81728 

419 81531,85438 

430 85438 

713 79743 

725 80477 

729 80479 

730 79745 

795 79746 

800 79736,83182 

802 80985 

905 80269,  81199,82909, 

83192 
907 80269,  81532,83193, 

84966 

910 80481,  81731,83474 

911 80270 

912 82909 

913 82909 

915 80270 

928 81731 

965 82909 

966 80270 

979 82911 

984 83475 

987 83194 

989 81532 

1133 81199 

1421 81533,  81534.  84009 

1423 84009 

1427 84009 

1490 83194 

1701 81732,  82623,  83475, 

84756 

1901 79747 

2851 84755 

Proposed  Rules: 

250 82888 

273 80790,  84810 

282 80804 
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689 81768 

21  CFR 

102 80497 

131 81734 

145 84761 


215 84046 

221 79427 

234 79427 

235 79427 

236 79427 

241 79427.  80276 


Proposed  Rules: 

Subtitle  A 81160 

Ch.  II 81160 

Ch.  IV 81160 

Ch.  V 81160 

Ch.  XVII 81160 


89 .*..  85468 

117 80839.81607 

155 83268 

161 85471 

162 81607 

17Q  Bi;.^7«; 
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631 81210 

907  80117,84070 

959 80533,84070 

982 79818 

989 81058 

1135 79818 

1280 80535 

1421 85039 

1425 85041 

1435 82270 

1438 79492 

1446 85039 

1924 83244 

1942 81211 

1951 83244 

1955 82653 

2859 ., 79819 

8CFR 

204 84010 

238 81535,82154,84011 

292 81732 

335 83195 

341 84011 

9CFR 

82  80097,80813,81535, 

83476 

83 84966 

92 80098,85438 

Proposed  Rules: 

94 82654 

308 79819 

312 81764 

316 81764 

381 79819 

10CFR 

Ch.  II 82572 

1 80270 

30 79409 

40 79409,  84967 

50 79409,  84967 

72 80271 

73 79410,80271,83195 

75 84967 

150 79409,80271,84967 

170 84967 

211 82586,  84757 

212 80482.  81008 

378 84928 

455 85610 

503 84967 

504 84967 

Proposed  Rules: 

Ch.  1 79819 

2 85459 

50 79820,81602,85459 

51 79820 

70 79409.  8^967,  85459 

71 81058 

73 79492,  81060,  85459 

100 79820 

212 84920 

436 84810 

455 85610 

599 81012 

745 80830 

12CFR 

Ch  VI 81733 

201 82623 

203 80813 

204 79748,81536 

205 79750 


.81541 


211 

225 

262 

303 

309 : 

522 

541 

544 

545 82154,  82161 

550 

556 

561 

563 82154,  82168 

563c 

563f 

569a 

571 

577 

578 

701 

1204 

Proposed  Rules: 

Ch.  VII 

5 - 

8 

29 

204 

217 

220 

226 

545 79493 

701 

721 

741 

1204 


.79412 


80648, 
82270, 
79494, 


. 85056 


81537 

81537 

81543 

79410 

79410 

81545 

82154 

82154 

83196 

82162 

83196 

82154 

84985 

,82154 

84012 

.82154 

,82162 

,82154 

,82154 

81032 

.84987 

.85052 

85042 

85045 

, 79493 

.84070 

.84070 

.83510 

84074 

85048 

82955 

.84811 

.82955 

-85059 


13CFR 

113 81734 

122 80483 

124 79413,  82912 

Proposed  Rules: 

115 85059 

124 79496,  80117 

14CFR 

11 80815,  85597 

21 80972.  85597 

23 80972,  85600 

25 85600 

36 80972 

39 79415.  79416,  80271, 

81545-81547.  82169,  83200- 
83202,84013-84018 

45 85597 

71  80272  81548.  82170, 

83203,  83204.  84019,  85439- 
85441 

73 85442 

75 80273,  83205,  85441, 

85443 

91 80972 

93 85604 

95 81549 

97 81554.  85444 

121 80972 

125 84020 

135 80460.  80972,  85600 

139 80972 

252 83206 

29.8 83207.  84989 

322 79750 

323 84990 

325 79751 

374a 80098 

385 79752.  80816,  83207 


399 82624 

Proposed  Rules: 

21 80434,  80450 

23    80450 

25      80450 

27 83424 

29 80450,  83424 

39  80434,80830,  84075 

43 80450 

45  80450 

61   : 80450 

63 80450 

65 80450 

67 80295,80296 

71  80831-80833,  81603, 

82270,  84075,  85467 

73 82270,85467 

91 80434,80450 

93 83252,84380 

121 80450 

129 80450 

135 80450 

211 80117 

215 80117 

218 80117 

221 80124,82656 

233 83510 

241 85064 

271  83254 

294 80117 

296 80124,85075 

297 80124,85075 

300 81604 

302 83510,85076 

380 80117 

385 80117 

399 80117 

15CFR 

4b 82102 

363 84020 

368 84021 

369 84021 

370 84021 

371 84021 

372 84021 

373 84021 

374 84021 

375 84021,84760 

376 80484,  84021 

377 84021 

378 84021,85446 

379 80484,  84021 

386 84021 

387 84021 

388 84027 

389 85447 

399 85446 

Proposed  Rules: 

1001 81062 

16CFR 

13 79753,81036,81555, 

82625,82913,84034 

1000 80816 

1030 82914 

1512 82625 

Proposed  Rules: 

4 82956 

13 80301,  82656,  84076 

441 80307 

444 85076 

456 79823,80833 

1011 82066 

1012 82066 


1013 82066 

1508 82659 

1509 82659 

17CFR 

1 79416,79753,80485, 

84761 

3 80485,  82915,  84761 

240 79425,  80834,  81556, 

83477 

241 81558 

249 83478.  B4992 

270 83479 

Proposed  Rules: 

1 79498,  79831,  84082, 

84084 

3 80539 

145 80539 

147 80539 

210 83517 

230 83259 

239 83517 

270 83517 

274 83517 

18CFR 

1 80816 

271 80273,  84034-84036 

282 79427.  80817,  80818, 

62171.82915 

Proposed  Rules: 

35 82272 

125 82957 

225 82957 

260 81062 

271 81063,84814 

282 80125,  81211,  84823 

292 80308,80551 

19CFR 

6 80099 

162 84993 

177 80100 

201 80275 

353 84994 

Proposed  Rules: 

10 83260 

12 79730 

101 82665 

127 79730 

200 82957 

212 81605 

20CFR 

Ch.  1 81160 

Ch.  IV 81160 

Ch.  V 81160 

Ch.  VI 81160 

Ch.  VII ...81160 

656 83926 

903 84994 

Proposed  Rules: 

Ch.  Ill 83816 

208 81064 

210 81064 

216 81064 

217 81064 

219 81064 

221 81064 

230 81064 

232 81064 

237 81064 

238 81064 

404 79501,84086 

416 79501.84087 
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52  79451.  79808.  60279. 

80530,  81041,  82251 ,  82252, 

82632.  82926.  82927.  83227, 

84769, 84999-85007 

56 85400 

57 85009 


435 82254 

436 82254 

Proposed  Rules: 

Ch.  1 83816 

Ch.  II 83816 

r.h  III        83816 


Ch.  Ill 83772 

Ch  XIII 83772 

80 82972 

206 82681 

233 82681 

1020 85485 


48CFR 
Proposed  Rules: 

8 79843 

38 79843 

49CFR 

1  R'iAnO 
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in 


689 81 768 

21CFR 

102 80497 

131 81734 

145 84761 

146 80499 

176 80500 

510 79757,81037,81737, 

83484 

520 81 738,  84761 

522 79757,  81037,  83483 

540 81738 

548 81038 

558 83483,  83484,  84762 

640 80500 

1005 81739 

1030 80501 

Proposed  Rules: 

Ch.  1 83816 

109 79856 

110 79856 

T37 81064 

165 84837 

180 82666,  84837 

182 82666,  84837 

225 79856 

226 79856 

310 81154 

351 82014 

358 80551,84836 

436 84836 

446 84836 

500 79856 

509 79856 

546 84836 

600 81065,  84837 

606 81065,  84837 

610 81065,  84837 

620 81065,  84837 

630 81065,84837 

640 81065,  34837 

660 81065,  84837 

814 - 81769 

22CFR 

3 80818 

41 80834,  81560,  81739 

Proposed  Rules: 

22 81778 

121 83970 

122 83970 

123 83970 

124 83970 

125 83970 

126 83970 

127 83970 

128 83970 

129 83970 

130 83970 

181 81606 

23CFR 

771 85449 

1217 84037 

Proposed  Rules: 

635 80836 

24CFR 

42 81740 

201 79427 

203 79427 

205 79427 

207 79427 

213 79427 


215 84046 

221 79427 

234 79427 

235 79427 

236 79427 

241 79427,80276 

244 79427 

841 80012 

888 82171 

3282 82854 

3400 84048 

3610 81743 

Proposed  Rules: 

51 83261 

201 81781 

207 82958 

213 82958 

215 80836 

221 82958 

232 82958 

235 82667 

241 80836,  82958 

242 82958 

510 80308 

570 82272,  62273 

885 80836 

891 82273 

1800-1835 83267 

3500 80308 

25CFR 

43b 82918 

43c 82921 

233 81560 

Proposed  Rules: 

23 81781 

72 82667.  84088 

26CFR 

1 81743.84048 

7 84048 

150 81561 

Proposed  Rules: 

1 80837,  61066,  84088, 

84089,  85077 

48 80309 

51 80551,  80554,  81606 

142 80309 

144 80309 

27CFR 

Proposed  Rules: 

4 82275,  83530 

5 83530 

7 83530 

9 82470,82472 

28CFR 

0 79758,81201,81745, 

82631 

2 84052-84054 

16 83208 

17 81490 

58 82631 

524 83920 

Proposed  Rules: 

2 81212,84090 

29CFR 

1601 81039 

1606 85632 

1952 83484,83485 

2602 80822 

2610 82172 


Proposed  Rules: 

Subtitle  A 81 160 

Ch.  II 81160 

Ch.  IV 81160 

Ch.  V 81160 

Ch.  XVII 81160 

Ch.  XXV 81160 

Ch.  XXVI 84090 

4 81785 

452 80555 

505 83914 

530 80555 

1910 80078 

30CFR 

71 80746 

75 80501 

90 80760 

211 84762 

221 84762 

231 84762 

250 81562 

270 84762 

716 83166 

850 82084 

906 82173 

920 79431 

934 82214 

950 84765 

Proposed  Rules: 

Ch.  1 81160 

Ch.  VII 81526 

250 84824 

602 82669 

915 82276 

916 84824 

936 80837 

944 84824 

948 83544 

950 82675 

31  CFR 

128 83213 

32  CFR 

1-39 81402 

46 84766 

62a 84995 

143 84055 

159 79759 

166 83486 

286 80502 

299a 80106 

354 84996 

505 :..  83214 

553 80521 

581 82925 

700 80277 

Proposed  Rules: 

Ch.  1 79508 

Ch.  V-VII 79508 

Ch.  XVI 80125 

294a 82960 

33  CFR 

148 85644 

150 85644 

157 82248 

161 84057 

165 82251,85449 

183 85449 

Proposed  Rules: 

Ch.  II 79508 

82 83267 

88 85468 


89 ,. .*..  85468 

117 80839,81607 

155 83268 

161 85471 

162 81607 

1 79 85475 

181 85476 

320 79836 

321 79836 

322 79836 

323 „ 79836 

324 79836 

325 79836 

326 79836 

327 79836 

328 79836 

329 79836 

330 79836 

34  CFR 

75 84058 

76 84058 

240 80988 

241 84058 

604 83220 

674 84768 

675 84768 

676 84768 

773 84058 

776 85422 

778 85430 

Proposed  Rules: 

104 85082 

280 83269 

300 85082 

773 84950 

805 80150 

35  CFR 

Proposed  Rules: 

103 80313,85480 

36  CFR 

50 84997 

1120 80976 

1208 83488 

1212 81184 

Proposed  Rules: 

Ch.  Ill 79508 

7 82278,  85480 

223 80526 

1150 82080 

1190 84826 

38  CFR 

17 80529 

36 79802,79803 

Proposed  Rules: 

Ch.  1 83270 

3 81787 

21 81068,  81213,  84096 

39  CFR 

10 82925 

111 79804,  81563.  84060 

3001 83222 

Proposed  Rules: 

111 81787,84826 

40  CFR 

Ch.  1 81746.81752 

22 79808 

35 81567,  83497,  84998 

51 80084.  80824 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program    (See  OFR  NOTICE 
41  FR  32914,  August  6,  1976.) 


Monday 


Tuesday 


Wednesday 


Thursday 


Friday 
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52  79451.  79808,  80279, 

80530,  81041,  82251 ,  82252, 

82632,  82926,  82927.  83227, 

84769, 84999-85007 

56 85400 

57 85009 

60 79452,  83228.85016. 

85416 

62 80826 

81 80826,  84769 

86 81202 

120 81042 

123 81757,81758,  83229. 

83498,85016 

180 82633,  82927,  85021 

228 79809,  81042 

230 85336 

261 80286 

262 85022 

$63 85022 

422 82253 

432 82253 

707 82844 

Proposed  Rules: 

Ch.  1 85084 

52 79513,  79514,  79836, 

80314-80316,  80556-80559. 
81069,81070,81214,81608. 
81 789,  81 792,  81 793.  82280. 
82675-82678.  82964,  83546. 
84096-84099,  85481 

55 79838 

57 85084 

60 83126,  85085,  85099 

61 83448,83952,  84827 

81 81070.  32964.  85100 

86 82616 

111 84942 

123 80317-80319,  35101 

180 85101-85105 

230 85360 

264 82964 

265 82964 

266 80561 

401 79692,  81180,  82679 

423 81070 

707 79726 

720 81214,  81615 

761 80320,  84828 

41  CFR 

3-7 84061 

5-9 P1044 

5-10 810-15 

5A-9 81044 

5A-10 81045 

5-19 82928 

5A-19 82928 

5-26 82932 

5A-26 82932 

53-10  81045 

29-70 82828 

101-35 81202 

101-36 81202 

101-37 81202 

109-40 80287 

Proposed  Rules: 

Ch.  51  79516 

29  81160 

29-1 83548 

29-15 83998 

60 81160 

42  CFR 

110 80531 

405 79453,80827.84061 


435 82254 

436 62254 

Proposed  Rules: 

Ch.  1 83816 

Ch.  II 83816 

Ch.  Ill 83816 

Ch.  IV 83816 

36 82840 

51c 83554 

56 83566 

65 83579 

405 79658,  83579 

420 79658 

455 83772 

43  CFR 

14 85376 

35 80258 

3800 82933 

Proposed  Rules: 

4 81074 

14 85106 

1600 82679 

3100 84390 

3500 84390 

4100 79516,  83580 

5400 84102 

Public  Land  Orders: 
706  (Revoked  in  part 

by  PL0  5785) 80628 

2409  (Revoked  m  part 

by  PLO  5780) 80291 

2555  (Amended  by 

PLO  5784) 80827 

5747  (Corrected  in  part 

by  PLO  5782) 80291 

5752  (Corrected  in  part 

by  PLO  5789)  82934 

5778 80290 

5779 80290 

5780 80291 

5781 80291 

5782 80291 

5783 80291 

5784 80827 

5785 80828 

5786 80828 

5787 80828 

5788 82934 

5789 82934 

5790 85023 

5791 84788 

£792 85023 

5793 85023 

5794 65024 

5795 85024 

44  CFR 

64   ,   79810.82259-82261, 
34789.  85024 

65 79455.  79456.  82263 

67 79466-79479.  79810. 

82935.84061.84791 

70 82634-62652 

Proposed  Rules: 

67 82965-82971.  83272. 

84103.  84104  84829-84832. 

85106-85110 

205 81215 

45  CFR 

801  84798 

Proposed  Rules: 

Subtitle  A 83172.  83816 

Ch  II 83772 


Ch.  Ill 83772 

Ch.  XIII 83772 

80 82972 

206 82681 

233 82681 

1020 85485 

1801 81047 

1226 80840 

1355 85124 

1356 85124 

1357 85124 

46  CFR 

310 81567 

Proposed  Rules: 

3 84104 

10 80843 

12 83290 

13 83290 

14 84104 

24 84104 

30 83290 

31 83290 

33 81616 

35 83290 

50 85488 

54 85488 

56 85488 

58 85488 

61 85488 

70 83290 

75 81616 

78 81616 

90 83290 

94 81616 

97 81616 

98 83290 

105 83290 

108 81616 

151 83290 

153 83290 

157 83290 

160 81616 

167 81616 

188 84104 

189 84104 

192 81616 

196 81616 

525 84832 

47  CFR 

0 84798.  85027 

1 79486 

2 83231 

15  81568,  83502,  83504 

63 82944 

64 81759,  82944 

68 79486 

73 81203,  84799-84802 

90 81204,  83231,  84802 

97 80106 

Proposed  Rules: 

Ch  1 81619.82290,  83580. 

85125,85491 

2 79516 

13 79518 

22 79516 

67 82281 

73 79516.  79841,  79842. 

80561,81078-81080,81215. 

81 796,  81 797;  82282, 82283. 

82973.  82975,  84833-84835 

76 81217 

97 33592 


48  CFR 
Proposed  Rules: 

8 79843 

38 79843 

49  CFR 

1 83402 

106 81569 

107 81569 

171 80829.  81484,  81569 

172 81484,  81569 

173 81484,  81569 

174 81484,  81569 

175 81484,  81569 

176 81484,  81569 

177 81484,  81569 

178 81484,  81569 

179 81484 

301 81573 

511 81574 

533 81593 

535 83233 

571 82264,  85450 

572 82265 

1000 80292 

1011 84069 

1033 79487,  80292,  83236, 

85454 

1039 85640 

1100 80109.  80110 

1108 79810 

1109 83237 

1111 79488.  79816,  84803 

1128 83506 

1262 81050 

1300 85029,  85640 

Proposed  Rules: 

172 80843,  82681,  83300. 

84108 

392 81621 

395 82284,82291 

531 84108 

571 81624.  81625.  82292, 

84111 

574 82293 

644 79669 

1039 83300.  85133.  85641 

1048 82296 

1051 81799 

1056 82297,  83642 

1090 85133 

1102 81217 

1109 80150.  83302 

1300 83300.  85133.  85641 

1301 83300 

1310 81799 

50  CFR 

20 80293 

23 80444.  83238 

26 80112.  83239,  85030 

33 80114,  80531.  81600. 

82953,  83242,  85456 

351 85031 

611 81056.  82267.  84805 

652 82269 

661 79817 

810 80444 

Proposed  Rules: 

17 82474,  82480 

20 82975 

32 81081 

285 79844 

410 83412 

611 79846.  80845,  81633, 

82297.  82682 
671 60847 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(fk^onday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program    (See  OFR  NOTICE 
41   FR  32914,  August  6.  1976.) 


Monday^ 


_Tjiiesday_ 


Wednesday 


Thursday 


Friday 


DOT/SECRETARY 


USDA/ASCS 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

S^- 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration.  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Healtti  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  "reminders"  below  identify  documents  that  appeared  In  Issues  of 
the  Federal  Register  1 5  days  or  more  ago.  Inclusion  or  exclusion  from 
ttiis  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

ENVIRONMENTAL  PROTECTION  AGENCY 

79052  11-28-80  /  Approval  and  promulgation  of  Ohio 
implementation  plan 

79053  11-28-80  /  Water  quality  standards;  navigable  waters  of 
Ohio 

FEDERAL  COMMUNICATIONS  COMMISSION 
81204       12-10-80  /  Radio  services,  special;  Land  mobile  services; 
assignments  of  frequencies  for  slow  growth  systems  of 
utilities  and  public  safety  agencies 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Health  Care  Financing  Administration — 
44287       7-1-80  /  Medicare  program;  criteria  and  procedures  for 

payment  for  new  and  used  durable  medical  equipment  for 

beneficiaries 

JUSTICE  DEPARTMENT 

Drug  Enforcement  Administiation — 

64570  9-30-80  /  Pipradi-ol  and  SPA  in  Schedule.  IV;  schedules  of 
controlled  substances 

64571  9-30-80  /  Placement  of  sufentanil  and  Tilidine  in  Schedule 
1;  schedules  of  controlled  substances 

LIBRARY  OF  CONGRESS 

Copyright  Office — 
79038       11-28-80  /  Compulsory  license  for  making  and  distributing 
phonorei.ords   , 

PERSONNEL  MANAGEMENT  OFFICE 

78999       11-28-80  /  Availability  of  official  information 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 
79031        11-2880  /  Establishment  of  special  anchorage  area.  Apollo 

Beach,  Floiida 

Federal  Highway  Administration — 
71968       10-30-80  /  En\ironmental  impact  and  related  procedures 

Urban  Mass  Transportation  Administration — 
71968       10-30-80  /  Environment  impact  and  related  procedures 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  December  24, 1980 


PRINCIPLES  OF  REGULATIONS  WRITING 
SEMINAR 


WHAT:     The  aim  of  the  seminar  is  to  improve  the  quality 
of  Federal  regulations  by  teaching  how  to  design 
and  draft  clear  regulations. 
The  Principles  of  Regulations  Writing  Seminar 
covers  the  following  concepts; 

1.  How  to  prepare  for  drafting:  adopting  a  style 
manual,  knowing  your  audience. 

2.  How  to  draft  a  regulation;  organizing  a 
regulation  to  make  it  easier  for  the 
reader,  using  consistent  clear  language, 
avoiding  jargon  and  legalese.  and  reviewing 
and  redrafting  systematically. 

3.  How  to  prepare  a  regulation  to  comply  with 
Federal  Register  publication  requirements; 
writing  an  effective  preamble  and  explaining 
how  the  regulation  amends  the  Code  of 
Federal  Regulations. 

WHO:       Any  Federal  employee  who  drafts  documents  or 
who  reviews  for  substance  documents  that  are 
published  in  the  Federal  Register. 

WHEN:     January  21,  1981;  February  25,  1981;  May  13.  1981 

HOW:       Register  for  the  class  by  sending  a  training 
authorization  form  to  us.  After  we  receive 
your  training  authorization  form,  we  will  mail 
you  a  confirmation  letter  that  will  serve  as  an 
admission  ticket  to  the  class.  Tuition  will 
not  be  charged  for  an  applicant  who  cancels 
a  confirmed  reservation  five  work  days  before 
the  day  of  the  class.  Someone  may  substitute 
for  the  applicant  if  the  agency  training  office 
approves. 

WHERE:  Send  your  training  form  to;  Principles  of 
Regulations  Writing  Seminar,  Office  of  the 
Federal  Register,  NARS,  W'ashington,  D.C.  20408. 
The  class  will  be  held  in  Washington,  D.C,  at 
1100  L  Street  N.W.  in  Room  9407. 

COST:      $75  for  each  person 

FOR  MORE  INFORMATION:  Phone  Viola  Wilson 

(202)  523-5240. 


NOW  AVAILABLE  ! 


NOW  AVAILABLE  ! 

The  Federal 

Register: 

What  It  Is 

and 

How  To  Use 


it 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem, 
and  a  discussion  of  how  the  consumer  can  be  a 
participant  in  the  regulatory  process. 


Price  $3.50 


ORDER  FORM 


Enclosed  is  $ 


lail  To:     Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

Credit  Card  Orders  Only 


Lj  check, 

'^  money  order,  or  charge  to  my 
Deposit  Account  No. 

rrn-n 


VISA' 


J 


Total  charges  $_ 


Credit 
Card  No. 


master  charge 


Order  No.. 


Expiration  Date 
Month/Year 


Please  send  me copes  of    The  Federal  Register  -  What  It  Is  and  How  To  Use  It, 

at  $3,50  per  copy.  Stock  No  022-003-01041 -6 
Name— First,  Last 


Company  name  or  additional  address  line 

III                                               1 

Street  address 

!       i                 111 

Citv                                                                                                   State        ZIP  Code 

i         M                                                                U 

(or  Country) 

PLEASE  PRINT  OR  TYPE 


Fill  in  the  boxes  below. 


For  Office  Use  Only 

Quantity 


UPNS 

Discount 

Refund 


D 


Charges 


Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

12-30-80 

Vol.  45— No.  251 

BOOK  1: 

Pages 

85651-85912 

BOOK  2: 

Pages 

85913-86168 

BOOK  3: 

Pages 

86169-86406 


Book  1  of  3  Books 
Tuesday,  December  30,  1980 


Highlights 


85730     Income  Tax    Tieasury/IRS  provides  final 

regulations  relating  to  the  taxation  of  political 
organizations 

85787  Income  Tax     Treasary/IRS  proposes  regulations 
relating  to  the  charitable  contributions  of  property 
elected  under  the  Asset  Depreciation  Range  system: 
comments  by  3-2-81 

85788  Taxes  Treasury/IRS  proposes  regulations  relating 
to  inspection  of  applications  for  tax  exemption  and 
similar  materials:  comments  by  3-2-81 

85805     Grant  Programs— Business    Commerce/MBDA 

seeks  applicants  to  operate  one  project  for  a  twelve 
month  period  beginning  4-1-81  under  the  General 
Business  Services  Program:  apply  by  1-21-81 

85736     Cotton  Dust  Exposure     Labor/OSHA  enunciates 
respirator  use  enforcement  policy  for  the  provisions 
of  the  cotton  dust  standard  with  respect  to  the 
period  of  use;  effective  1-19-81 

86362     Infants     HHS/TD.'X  proposes  requirements  for 

quality  control  procedures  for  the  manufacture  of 
infant  formula  products 

CONTINUED   INSIDE 


II 
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(n"!  published  on  Saturdays.  Sundays,  or  on  offici.il  holidays). 
by  thf  Office  of  the  Federal  Register,  National  Archive.s  and 
Rfcords  Service,  General  Services  Administration,  Washington, 
DC.  20408.  under  the  Federal  Register  Act  (49  Stat.  500.  as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Comnittee  of  the  Federal  Register  (1  CFR  Ch.  1). 
Distribution  is  made  only  by  the  Superintendent  of  Documents. 
U.S.  Governmeiit  Printing  Office.  Washington,  D.C.  20402. 

The  Federal  Register  pro\ides  a  uniform  system  for  ni;iking 
eivaJable  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclaniatitms  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  w\\\  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  S75.00  per  year,  or  $45.00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  Sl.OO 
for  each  issue,  or  $1.00  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  materi.il 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  l.N'FORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue 


Highlights 


85962 


86296, 
86304, 
86372, 
86378, 
86390, 
86394 

85815 


86278 


Medical  Devices    HHS/FDA  proposes  regulations 
applicable  to  the  classification  of  all  dental  devices; 
comments  by  3-2-81  (186  documents)  (Part  III  of  this 
issue) 

Grant  Programs— Education    ED  rules  and 
proposes  to  rule  on  various  program  regulations; 
varying  comment  and  effective  dates  (Parts  IX,  X 
and  XII-XV  of  this  issue) 


Grant  Programs — Education    ED  revokes  1-6-81 
closing  date  for  submittal  of  preapplications  for 
major  grants  under  the  Grants  for  Research  on 
Knowledge  Use  and  School  Improvement  program 

Environmental  Protection    EPA  proposes 
standards  of  performance  to  limit  emissions  of 
volatile  organic  compounds  (VOC)  from  new, 
modified,  or  reconstructed  pressure  sensitive  tape 
and  label  manufacturing  facilities;  comments  by 
3-2-81;  hearing  on  1-30-81  (Part  VIII  of  this  issue) 

Grant  Programs— Handicapped    ED  invites 
applicants  for  the  noncompetiting  continuation 
projects  under  the  National  Institute  of 
Handicapped  Research 

Government  Contractors    Labor/FCCPO  releases 
rules  regarding  affirmative  action  requirements; 
effective  1-29-81  with  certain  exceptions  (Part  VI  of 
this  issue) 

Government  Contractors    Labor/FCCPO  proposes 
rules  addressing  affirmative  action  obligations  as  it 
pertains  to  Veterans  of  the  Vietnam  Era  and 
handicapped  workers;  comments  by  3-2-81  (Part  V 
of  this  issue) 


85864  Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 

85916  Part  II,  Commerce/ITA 

85962  Part  III,  HHS/FDA 

86 1 72  Part  IV,  Labor/ESA 

86206  Part  V,  Labor/FCCPO 

86216  Part  VI,  Labor/FCCPO 

86272  Part  VII,  HHS/FDA 

86278  Part  VIII,  EPA 

86296  Part  IX,  ED 

86304  Part  X,  ED 

86362  Part  XI.  HHS/FDA 

86372  Part  XII,  ED 

86378  Part  XIII,  ED 

86390  Part  XIV,  ED 

86394  Part  XV,  ED 


85815 


86216 


86206 


, 

in 
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Agricultural  Marketing  Service 

Commerce  Department 

RULES 

See  also  Census  Bureau;  Economic  Development 

85717 

Lemons  grown  in  Ariz,  and  Calif. 
PROPOSED  RULES 

Milk  marketing  orders: 

Administration:  International  Tra'le 
Administration:  Mmonty  Business  Development 
Agency;  National  Bureau  of  Standards:  National 

85767 

All  areas;  reconstituted  milk,  preliminary  impact 
statement  and  request  for  commen's:  extension 
of  time 

Agricultural  Stabilization  and  Conservation 

Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service;  National 
Telecommunications  and  Information 
Adm.inistrHtion. 
NOTICES 

\ 

Service 

Senior  Executive  Ser\  ice: 

NOTICES 

85804 

Bonus  award  schedule 

85801 

Feed  grain  donations: 

Crow  Creek  .md  Lower  Brule  Indi.'in  Tribes,  S. 

Dak. 

Ogiala  Sioux  Indian  Tribe,  S.  Dak. 

Commodity  Credit  Corporation 

NOTICES 

85801 

85801 

Loan  and  paynent  programs;  1981  determinations: 

cotton 

Agriculture  Department 

Consumer  Product  Safety  Commission 

See  also  Agricultural  Marketing  Se:\  ice; 

PROPOSED  RULES 

Agricultural  Stabilization  and  Conservation 

85777 

Architectural  glazing  materials:  safety  standards; 

Service;  .Animal  and  Plant  Health  Inspection 

bathtub  and  shower  doors,  etc.;  interpretation 

Service:  Commodity  Credit  Corporation:  Food  and 

85772 

Safety  standards;  methodologv  for  Commission 

Nutrition  Service;  Forest  Service. 

consideration  of  findings 

RULES 

Aulhorily  delegations  by  Secretary  .iiui  General 

Customs  Service 

Offices 

PROPOSED  RULES 

85696 

Marketing  and  Transportation  Services, 
Assistant  Secretary,  and  Animal  and  Plant 
Health  Inspection  Service  Administrator:  Swine 
Health  Protection  Act  provisions 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Anima!  and  poultry  import  restrictions: 

85781 
85780 

Merchandise:  quotas,  statistical  information,  and 
immediate  delivery  procedure 
Merchandise,  im.ported:  transportation  in  bond  and 
merchandise  in  transit: 

Assessment  of  liquidated  damages  undei  carriers 

bonds 

Defense  Department 

85720 

Cattle;  Harry  S.  Truman  Animal  Import  Center; 
quarantine  space  allotment  procedures 

NOTICES 

Meetings: 

Livestock  and  poultry  quarantine: 

85812, 

Electron  Devices  .Advisory  Group  (5  documents) 

85718 

Brucellosis 
PROPOSED  RULES 

Animal  exports: 

85813 

Drug  Enforcement  Administration 

85767 

Swine;  pseudorabies  testing 
Antitrust  Division 

NOTICES 

Registration  applications,  etc.;  controlled 
substances: 

NOTICES 

Competitive  impact  statements  ant!  proposed 

85844 

858 -sn 

Gold  Drugs,  Inc. 

Oddo.  Dennis  Stephen.  D.D.S. 

85837 

consent  judgments: 
B.F.  Goodrich  Co. 

85845 

Tuck,  Marshall  S.,  M.D. 
Schedules  of  controlled  substances;  production 

85840 

Hercules  Inc. 
Census  Bureau 

NOTICES 

85843 

quotas: 
Schedules  I  and  II,  1981,  aggregate 

Economic  Development  Administration 

NOTICES 

85804 

Nei'^hbnrhood  statistics  prog'-am:  application 

Senior  Executive  Service: 

deab!i:ie 

85804 

Bonus  award  schedule 

Civil  Aeronautics  Board 

Economic  Regulatory  Administration 

NOTICES 

NOTICES 

Hearings,  etc.: 

Consent  orders: 

85803 

Al^iska  International  .Air.  Inc.:  ser\icr  mail  rates 

85817 

Mapco.  Inc. 

investigation 

85817 

Petroleum  im.port  adjustment  program;  mandatory 

85803 

Mississippi  Valley  Airlines,  Inc. 

oil  import  license  fees 

1 

IV 
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V 


Education  Department 

RULES 

86390     Handicapped  children  education,  assistance  to 
States;  interpretation 

fiC^OA         Mr»nrior.^l  atiiro   r-Viannoc    a  n  H    ffJrnnir';jl    ^mpnnmpntQ 


Energy  Research  Office 

NOTICES 

Meetings: 
85816         Energy  Research  Advisory  Board 


85823         Western  Gas  Interstate  Co. 

Federal  Financial  Institutions  Examination 
Council 

kiriTirci 


Health,  Education,  and  Welfare  Department 

See  Education  Department;  Health  and  Human 
Services  Department. 

Health  and  Human  Services  Department 


IV 
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Education  Department 

RULES 
66390     Handicapped  children  education,  assistance  to 

States;  interpretation  85816 

86296     Nomenclature  changes  and  technical  amendments 
86394     Pell  grant  program;  final  rule  and  request  for 

comments 
86372     Pre-college  teacher  development  in  science 

program 
66378     Rehabilitation  training;  final  rule  and  request  for  85744 

comments  .  85748 

PROPOSED  RULES 
86315     Continuing  education  outreach — special  projects 

program 
86308     Continuing  education  outreach — State-administered  86278 

program 
66336     Experimental  program  for  opportunities  in 

advanced  study  and  research  in  education 

Financial  assistance  to  local  and  State  agencies  for  85800 

children  with  special  educational  needs,  etc.: 
66306         By-pass  implementation;  written  objection 

submission  and  show  cause  hearing  procedures 
86317     Handicapped  research;  special  purpose  grants  and 

other  assistance  programs,  etc.  85824 

86340     Higher  education  facilities,  construction, 

reconstruction,  and  renovation  financial  assi.stanci;  85826 

programs 
86331     Legal  profession  training  program  85826 

86312     Library  and  research  and  demonstration  program 
86333     Migrant  and  other  seasonal  farmwork,  students  85823 

whose  families  are  engaged  in;  special  educational 

programs;  high  school  equivalency  and  college  85825 

assistance  migrant  programs 
66^33     Pell  grant  program;  cross-reference 
86311     Refugees,  special  impact  aid  program 
86315     Rehabilitation  training  program;  cross-reference 
86304     State  student  incentive  grant  program  85750 

86328     Veterans'  cost-of-instruction  paymrnts  program 

NOTICES  66216 

Education  Appeal  Board  hearings: 

85813  Maryland  et  al. 

85814  Pennsylvania  et  at. 

Grant  applications  and  propo.sals,  closing  dates: 
65815         Handicapped;  noncompeling  conliniiation  86206 

projects 

85815  Knowledge  use  and  school  i.n^pro\c:nent  research 

Employment  and  Training  Administration 

NOTICES 
65846     Labor  surplus  area  classifications;  annual  list  85862 

additions  (2  documen's) 

EmpSoyment  Standards  Administration 

NOTICES 

66172     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  deteimination  dc^ci.sions. 
modifications,  and  supersedeas  decisions  (Ala..  85779 

Ark..  Ariz.,  Fla.,  Ky.,  La.,  Me..  Miss.,  Mont.,  N.J., 
N.Y.,  N.C.,  N.  Dak.,  Pa.,  and  S.C  ) 

Energy  Department  85818 

See  also  Economic  Regulatory  Adminis'ration;  85819 

Energy  Research  Office;  Federal  Energy  Regulatory  85820 

Commission.  85820 

NOTICES  85821 

Meetings:  85821 

85816  International  Energy  Agency  Industry  Advisory  85822 
Board  85823 


Energy  Research  Office 

NOTICES 

Meetings: 
Energy  Research  Advisory  Board 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

Alaska 

Virginia;  correction 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 

Pressure  sensative  tape  and  label  manufacturing 

facilities;  volatile  organic  compound  (VOC) 

emissions 
Pesticide  programs: 

Biological  control  agents,  exemption;  notification 

to  Secretary  of  Agriculture 
NOTICES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources,  etc.: 

North  Carolina;  authority  delegation 
Grants;  State  and  local  assistance: 

Clean  Air  Act  program  grant;  Oregon 
Pesticides;  experimental  use  permit  applications: 

Merck  &  Co.,  Inc. 
Toxic  and  hazardous  substances  control: 

Confidential  information  and  data  transfer  to 

contractor 

Premanufacture  notification  requirements;  test 

marketing  exemption  approvals 

Federal  Contract  Compliance  Programs  Office 

RULES 

Affirmative  action  requirements  for  government 

contractors 

Construction  contractors;  affirmative  action 

requirements;  coverage  clarification;  reporting 

requirements  effective  date  stayed  and  female 

utilization  goals  extended 

PROPOSED  RULES 

Affirmative  action  requirements  for  government 

contractors;  disabled  Vietnam  era  veterans  and 

handicapped  workers 

Federal  Emergency  Management  Agency 

NOTICES 

Radiological  emergency  planning  and 
preparedness,  criteria  and  evaluation; 
memorandum  of  understanding  with  NRC 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act  of  1978: 

Ceiling  prices;  high-cost  natural  gas  produced 

from  tight  formations;  Texas 
NOTICES 
Hearings,  etc.: 

Chittenden  Falls  Hydro  Power.  Inc. 

Duke  Power  Co.  (2  documents) 

El  Paso  Natural  Gas  Co. 

Lower  Valley  Power  &  Light.  Inc. 

Missouri  Utilities  Co. 

Mitchell  Energy  Co.,  Inc. 

Rauniker,  Inc. 

Vermont  Electric  Power  Co.,  Inc. 
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Justice  Department 

See  Antitrust  Division:  Drug  Enforcement 
Administration. 


I   «l%^r   n^^^rfn^^nfr 


85861 

OCQCI 


National  Science  Foundation 

NOTICES 

Meetings: 
Advisory  Council 


RoV, 


n  inr\ra 
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85823 


Western  Gas  Interstate  Co. 


Federal  Financial  Institutions  Examination 
Council 

NOTICES 

85827     Small  business  loans  from  depository  institutions; 
compilation  and  disclosure  cf  information;  inquiry 


Fisti  and  Wlidlife  Service 

RULES 

Fishing: 
Big  Stone  National  Wildlife  Refuge,  Minn., 


85765 


86272 
85727 
85727 

85725 
85726 
85726 

85725 


85785 
86362 
85962 


85829 


85699 


85697 


85803 


et  al. 


85751 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Recycled  animal  waste.  State  regulation  of;  use 
of  poultry  litter  as  animal  feed  ingredient 
revoked 

Sponsor  name  change  from  Formica  Laboratories 
to  Mountaire  Feeds  &  Vitamin  Premixes 

Biological  products: 
Blood  and  blood  products;  transfusion  sei^vices 
and  clinical  laboratories  approved  for  Medicare 
reimbursement;  registration  exemption 

Color  additives: 
Lead  acetate;  closing  date  postponed 

Food  additives: 
Antistatic  and/or  antifogging  agents  in  food- 
packaging  materials;  sodium  n-alkylsulfonate 
Hydroxyethylidene-l.l-diphosphonic  acid 

Hearings,  public,  before  advisory  committees: 

establishment  or  termination,  etc.: 
Open  session  meetings;  annual  reports 
elimination 

PROPOSED  RULES 

Biological  products: 
Shipping  temperature  requirements 

Infant  formula  qualify  control  procedures 

Medical  devices,  dental;  classification  (86 

documents;  see  preamble  of  first  document  for 

complete  listing) 

NOTICES 

Human  drags: 
Methadone  treatment  programs,  medical 
standards;  memorandum  of  understanding  with 
National  Institute  on  Drug  Abuse 

Food  and  Nutrition  Service 

RULES 

Food  stamp  and  distribution  programs;  payment  of 
administrative  costs  of  State  agencies 
Food  stamp  program: 
Complaint  procedures 

Forest  Service 

NOTICES 

Meetings: 

National  Forest  System  Advisory  Committee 

General  Services  Administration 

RULES 

Property  management; 
Transportation  and  traffic  management 
procedures 


Health,  Education,  and  Welfare  Department 

See  Education  Department;  Health  and  Human 
Services  Department. 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Services 
Administration;  Human  Development  Services 
Office;  National  Institutes  of  Health;  Public  Health 
Service. 

Health  Services  Administration 

NOTICES 
85830     Advisory  committees;  annual  reports  filed; 
availability 

Heritage  Conservation  and  Recreation  Service 

NOTICES 

Historical  Places  National  Register;  additions  and 
deletions,  etc.: 
85833        Arizona  et  al. 


Human  Development  Services  Office 

NOTICES 

Meetings: 
White  House  Conference  on  Aging  Technical 
Committee  (7  documents) 


85831, 
85832 


85836 


85730 


85787 


85786 


85788 


85837 


85916 


85804 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Heritage 
Conservation  and  Recreation  Service;  Land 
Management  Bureau;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement 
Office. 
NOTICES 
Meetings: 
Oil  Shale  Environmental  Advisory  Panel 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Political  organizations;  taxation  guidance,  etc. 
PROPOSED  RULES 
Income  taxes: 

Charitable  contribution  of  property  elected  under 

the  asset  depreciation  range  system 

Investment  company  stock,  regulated;  custodial 

accounts 
Procedure  and  administration: 

Tax  exemption  applications,  etc.;  public 

inspection 

International  Communication  Agency 

NOTICES 

Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission 

International  Trade  Administration 

RULES 

Export  licensing: 

Advisory  notes,  commodity  control  list,  and 

commodity  interpretations;  CFR  publication 

requirements. 
NOTICES 

Countervailing  duty  petitions  and  preliminary 
determinations: 

Footwear  from  Korea 
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Pay  administration: 
85659        Fair  Labor  Standards  Act;  implementation 
Reduction  in  force,  recruitment,  selection,  and 
placement: 


i,-.,to 


COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric 
Administration — 
85808     Western  Pacific  Fishery  Man.igcment  Council, 

Qfiontifir-   anrl    Ctatic'iral    romrr,; ttfic     1_97-R1' 
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Justice  Department 

See  Antitrust  Division:  Drug  Enforcument 
Administration. 

Labor  Department 

See  also  Employment  and  Training  .^drr.inist^ation; 

Employment  Standards  Administratinn;  Federal 

Contract  Compliance  Programs  Office; 

Occupational  Safety  and  Health  Administration: 

Pension  and  Welfare  Benefit  Progr^tms  Office. 

NOTICES 

Adjustment  assistance: 
85858         Active  Products  Corp.:  correc  lion  and 

clarification 
85858         APCO  Knitwear,  liic 
65858         Borg-Wamer  Cnrp 
85858         Firestone  Tire  and  Ruhber  Co.  et  al. 
85860         First  Ford 
85860         Solix  Sportswear  Corp 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 
85833         Wyoming;  Federal-private  cooperative  proposal 

Wilderness  areas;  characteristics,  inventories,  etc.: 
85836         Arizona;  correction 

Minority  Business  Development  Agency 

NOTICES 

85805  Financial  assistance  application  announcements 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 

85807  Area  networks,  local;  protocol  shindards:  iiujuiry 

85806  COBOL:  interpretations 

National  Credit  Union  Administration 

RULES 

Federal  credit  unions: 
85723         Share  accounts  and  share  certificate  accounts: 
premiums  or  gifts  considered  as  promotional  or 
advertising  expense 
NOTICES 
85864     Meetings;  Sunshine  Act  ('i  documents) 

National  Institutes  of  Health 

NOTICES 

Carcinogenesis  bioassay  reports:  availability: 
85832         Cinnamyl  anthranilate 

National  Mediation  Board 

NOTICES 
85864     Meetings;  Sunshine  -\ct 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

85769      Coastal  zone  manageir.et^t  program.  i!r,pro\ernrnt; 
advance  notice 
NOTICES 
Coastal  zone  managenieiit  programs: 

85808  California,  Dehiware.  and  Hawaii 
Meetings: 

85808  Western  Pacific  Fisherv  Miinagement  Council 


National  Park  Service 

RULES 

Special  regulations: 

Glacier  Bay  National  Monimient;  iiumpback 
whale  protection 


National  Science  Foundation 

NOTICES 

Meetings: 
85861         Advisory  Council 
85861         Behavioral  and  Neural  Sciences  Advisory 

Committee 
85861  Physics  Advisory  Committee 

National  Technical  Information  Service 

NOTICES 
65808      Inventions,  Government-owned;  availability  for 

licensing 


National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings; 

Public  Telecommunications  Facilities  Program 

Grant  Appeals  Board 
Senior  Executive  Service: 

Bonus  award  schedule 


85810 


85810 


85862 
85BG2 
85862 


85736 


85739 


85793 


85847, 
85349 


85666 

85654 
85695 

85685 


Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Florida  Power  &  Light  Co. 

Public  Service  Electric  &  Gas  Co.  et  al. 
Radiological  emergency  planning  and 
preparedness,  criteria  and  evaluation; 
memorandum  of  understanding  with  FEMA 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards: 

Cotton  dust,  exposure  to;  respirator  use 

enforcement  policy 
State  plans;  development,  enforcement,  etc.: 

Wyoming 


Oceans  and  Atmosphere,  National  Advisory 
Committee 

NOTICES 
85860      Meetings 


Pension  and  Welfare  Benefit  Programs  Office 

PROPOSED  RULES 

Reporting  and  disclosure  requirements; 

Master  trust  participating  plans  under  ERISA; 

annual  return/reports 
NOTICES 
Employee  benefit  plans; 

Pi'ohibition  on  transactions;  exemption 

proceedings,  applications,  hearings,  etc.  [2 

documents] 


85741 


Personnel  Management  Office 

RULES 

Child  support  or  alimony  payment,  garnishment 

orders  issues'!  against  the  U.S;  uniform  procedures 

for  processing;  list  of  agents 

Grade  and  pay  retention 

Health  benefits,  Federal  employees: 

Enrollee  deductibles;  interim  rule  and  request  for 

comments 

Federal  Employees'  Group  Life  Insurance  Act  of 

1980  (FEGLI);  basic  insurance  and  optional  plans; 

phase  two  implementation;  interim  and  request 

for  comments:  republication 


VIII Federal  Register  /  Vol,  45,  No.  251  /  Tuesday.  December  30,  1980  /  Contents 


INTERIOR  DEPARTMENT 

Office  of  the  Secretary — 
85836     Oil  Shale  Environmental  Advisory  Panel,  Denver. 
Colo.,  1-13-81 
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Pay  administration: 
85659         Fair  Labor  Standards  Act;  implementation 

Reduction  in  force,  recruitment,  selection,  and 

placement: 
85651         Reemployment  priority  lists 

Retirement: 
85684         Survivor  benefits  and  spouse  notification 
requirements 

Public  Health  Service 

NOTICES 

Technology  evaluation; 
85829         Bentonite  flocculation  test,  DNA  antibody  test, 
mycoplasma  complement  fixation  test.  KunVcl 
test,  and  joint  scans  used  for  diagnosis  and 
treatment  of  rheumatoid  arthritis 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading 
privileges: 
85862         Cincinnati  Stock  Exchange 

85862  Philadelphia  Siock  Exchange,  Inc. 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
e5797         Ohio 

Synthetic  Fuels  Corporation 

NOTICES 

85363     Project  proposal  workshops 

Textile  Agreements  Implementation  Committee 

NOTICES 

85810  Bilateral  textile  negotiations  with  Japan,  Mexico, 
Singapore  and  Sri  Lanka;  inquiry 

Cotton,  wool  and  man-made  textiles: 

85811  Korea 

85811  Macau;  correction 

Cotton  and  man-made  textiles; 

85812  China;  correction 
Man-made  textiles; 

85810         Costa  Rica;  correction 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue 

Service. 

NOTICES 

Notes,  Treasury: 

85863  H-1984  series 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


AGRICULTURE  DEPARTMENT 

Forest  Service — 
85803     National  Forest  System  Advisory  Committee, 
Washington,  D.C,  1-15  and  1-1&-81 


COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric 

Administration — 
85808     Western  Pacific  Fishery  Management  Council, 

Scientific  and  Statistical  Committee,  1-27-81; 

Pelagic  Fishery  Resources  Subpanel,  1-26-81;  Spiny 

Lobster  Subpanel,  1-23-81  (all  in  Honolulu,  Hawaii) 

National  Telecommunications  and  Information 

Administration — 
85810     Grant  appeals  of  the  Public  Telecommunications 

Facilities  Program.,  Washington,  D.C,  1-15-61 

DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 
85812     DOD  Advisory  Group  on  Electron  Devices  (.^GED), 

New  York,  N.Y.,  3-9  and  3-l(V81 
85812     DOD  Advisory  Group  on  Electron  Devices  (AGED), 

Working  Group  A  (Mainlj  Microwave  Devices), 

New  York,  N.Y.,  1-22-81 

85812  DOD  Advisory  Group  on  ElecU-on  Devices  (AGED), 
Working  Group  B  (Mainly  Low  Power  Devices), 
New  York,  N.Y.,  2-17-81 

85813  DOD  Advisory  Group  on  Electron  Devices  (.-^GED), 
Working  Group  C  (Mainly  Imaging  and  Display). 
San  Diego,  Calif,,  1-21  and  1-22-81;  Arlington,  Va,. 
2-26-81 

85813     DOD  Advisory  Group  on  Electron  Devices  (.XGED). 
Working  Group  D  (Mainly  Laser  Devices), 
Arlington,  Va.,*  2-3  and  2-4-81 

ENERGY  DEPARTMENT 
85816     International  Energy  Agency  (lE.^),  Industry 

Advisory  Board  (lAB),  New  York,  N.Y.,  1-6-81 
85816     International  Energy  Agency  (lEA),  Industry 

Working  Parly  (IWA),  While  Piains.  N.Y..  1-14-81 

Energy  Research  Office — 
85816     Energy  Research  Advisory  Board,  So'  :>■ 

Photovoltaic  Energy  .Advisorv  Comn-:itt<  •;  arid 

Central  Utilities  Applications  Pilot  Plant 

Subcommittee,  Alb  iquerque,  N.  Mex.,  !-(9  uiui 

1-20-81  and  Golden,  Colo.   l-'l-iVI 

HEALTH  AND  HUMAN  SERVtCCS 

Hu.nian  Devclopwient  Services  Office — 
85831      White  House  Confr.-ence  on  Aging,  Technical 

Committee  on  Creating  an  Age-Integrated  Society: 

Implications  for  the  Family,  Los  .Angeles,  Calif., 

1-14-81 
85831      White  House  Conference  on  Aging,  Technical 

Ccmm.ittee  on  Creating  an  .A.ge-Integratpd 

Society — Implications  for  Societal  Institutions, 

Washington,  D.C.  1-16  and  1-17-81 

85831  White  House  Conference  on  Aging,  Technical 
Committee  on  the  Family,  Social  Services  and 
Other  Support  Systems,  Washington,  D.C,  1-15-81 

85832  White  House  Conference  on  .-^ging.  Technical 
Committee  on  Health  Mamten-jnce  and  Health 
Promotion,  San  Francisco,  Calif,  1-15  and  1-16-81 

85832     White  House  Conference  on  Aging.  Technical 
Committee  on  Physical  and  Social  Environm.enl 
and  Quality  of  Life,  St.  Louis,  Mo.,  l-«  and  1-7-81 

85832     White  House  Conference  on  Aging.  Technical 

Committee  on  Research  and  Aging.  San  Frar"isco, 
Calif.,  1-12  and  1-13-81 
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385 86315 
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INTERIOR  DEPARTMENT 

Office  of  the  Secretary— 
85836     Oil  Shale  Environmental  Advisory  Panel,  Denver, 
Colo.,  1-13-81 

INTERNATIONAL  COMMUNICATION  AGENCY 

65837     U.S.  Advisory  Commission  on  Public  Diplomac:y, 
Washington,  IXC.  1-14-81 

NATIONAL  SCIENCE  FOUNDATION 
85861      Behavioral  and  Neural  Sciences  Advisory 

Committee,  Psychobiology  Subcommittee,  Salt  Lake 

City,  Utah,  1-23  and  1-24-81 
85861      Physics  Advisory  Committee,  Computational 

Facilities  for  Theoretical  Research,  Washington. 

D.C.,  1-15  through  1-17-81 
85861      National  Science  Foundation  Advisory  Council, 

Task  Group  *15.  Washington,  D.C..  1-30-81 

OCEANS  AND  ATMOSPHERE  NATIONAL  ADVISORY 
COMMITTEE 
85860     Oceans  and  Atmosphere  .N'ational  Advisory 

Committee,  Marine  Transportation  Subgroup  of  the 
Independent  Areas  Task  Force  (lATF), 
Washington,  D.C.,  1-15  and  1-16-81 

UNITED  STATES  SYNTHETIC  FUELS  CORPORATION 

85863     Financial  assistance,  New  York,  N.Y..  1-19-B1  and 
Denver.  Colo.,  1-28-81 

HEARING 

ENVIRONMENTAL  PROTECTION  AGENCY 

85824     Standards  of  performance  for  new  stationary 
sources,  1-30-81 
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Two  agencies  suggested  that  we 
further  clarify  the  conditions  under 
which  employees  become  eligible  to  be 
entered  on  the  reemployment  priority 

licf    W'o  anroa  tKnt  fiirfKor  nl  arifirn  f  ir^n 


"regularly  scheduled  administrative 
workweek"  that  were  set  forth  in 
§§  351.10fl3(b)  and  351.1004(b)(2). 
One  agency  suggested  that  we  revise 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and   legal  eMect,   most 
of  which  are   keyed  to  and  codified  in 
the  Code  of  Federal   Regulations,  which  is 
published   under   50   titles   pursuant   to   44 
U.S.C.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices   of  new   books   are   listed   in  the 
first   FEDERAL   REGISTER   issue   of   each 
month. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330  and  351 

Recruitment,  Selection,  and  Placement 
(General);  Reduction  In  Force 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  regulations. 

summary:  These  regulations  clarify 
OPM's  policies  concerning  the 
establishment  and  maintenance  of 
reemployment  priority  lists.  Also,  these 
regulations  clarify  how  agencies  make 
appointments  from  reemployment 
priority  lists.  These  changes  were 
developed  in  response  to  requests  by 
agencies  that  0PM  clarify  its  material 
covering  the  operation  of  agency 
reemployment  priority  lists. 
EFFECTIVE  DATE:  January  29,  1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Dow  or  Tom  Glennon,  (202)  632- 
4422. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  22.  1980,  0PM  published 
proposed  regulations  in  the  Federal 
Register  [45  FR  48904)  that  would  amend 
Parts  33'i  a -'J  351  of  this  title  to  clarify 
how  agencies  establish,  maintain,  and 
make  appoi;itments  from,  reemployment 
priority  lists.  1  he  proposed  regulations 
were  derived  from  Section  15  of  the 
Veterans  Preference  Act  of  1944,  as 
presently  codified  in  5  U.S.C.  3315. 
Subpart  J  of  Part  351  of  this  title  covers 
the  establishment  and  maintenance  of 
reemployment  priority  lists,  while 
Subpart  B  of  Part  330  of  this  title  covers 
appointment  from  reemployment  priority 
lists.  Additional  material  that 
implements  the  reemp!o\'ment  priority 
list  is  contained  in  Federal  Personnel 
Manual  (FPM)  Chapters  330  and  351. 


The  60-day  period  for  interested 
parties  to  submit  written  comments 
ended  on  September  22, 1980. 

Discussion  of  Comments 

Fourteen  comments  were  received 
concerning  the  proposed  regulations: 
twelve  from  agencies  and  two  from 
unions.  Five  agencies  had  no  objection 
to  the  proposed  regulations  while  the 
other  seven  agencies  and  both  of  the 
unions  suggested  specific  revisions  to 
the  material. 

One  agency  suggested  that  we  clarify 
in  Part  330  of  this  title  that  appointments 
from  the  reemployment  priority  list  are 
made  in  subgroup  order.  We  agree  that 
this  revision  would  be  helpful  in 
explaining  how  agencies  make 
appointments  from  the  reemployment, 
priority  Hst.  Accordingly,  we  have 
revised  §  330.201(c)  to  explain  that,  in 
selecting  persons  from  a  reemployment 
priority  hst,  an  appointing  officer 
follows  subgroup  order  without  regard 
to  the  order  of  retention  standing  within 
the  subgroup. 

Three  agencies  and  one  of  the  unions 
were  concerned  that  proposed 
§  330.201(f)  might  unnecessarily  limit 
agency  efforts  to  reemploy  persons  who 
were  separated  because  of  reduction  in 
force.  For  reference,  proposed 
§  330.201(f)  provided  that  agencies,  in 
making  appointments  from 
reemployment  priority  lists,  would 
consider  full-time  employees  for  full- 
time  positions,  and  other-than-full-time 
employees  for  other-than-full-time 
positions.  Specifically,  these 
respondents  believed  that  agencies 
should  be  able  to  have  increased 
flexibility  in  making  appointments  from 
reemployment  priority  lists  and  to  thus 
minimize  any  hardship  to  separated 
employees. 

Our  purpose  in  drafting  §  330.201(f) 
was  to  ensure  that  other-than-full-time 
employees  who  have  received  reduction 
in  force  separation  notices  must  receive 
first  consideration  for  appointment  from 
the  reemployment  priority  list  to  other- 
than-full-time  positions.  After 
consideration  of  these  comments,  we 
have  revised  §  330.201(f)  to  include 
provisions  which  permit  an  agency,  at 
its  discretion,  to  consider  full-time 
employees  for  appointment  from  the 
reemployment  priority  list  to  other-than- 
full-time  positions  if  there  are  no  other- 
than-full-time  employees  on  the  list  who 
are  qualified  and  available  for  the 


positions.  Similarly,  we  have  revised 
§  330.201(f)  to  also  provide  that  an 
agency,  again  at  its  discretion,  may 
consider  other-than-full-time  employees 
for  appointment  from  the  reemployment 
priority  list  to  full-time  positions  if  there 
are  no  full-time  employees  on  the  list 
who  are  qualified  and  available  for  the 
positions.  We  believe  that  the  revised 
§  330.201  (f]  will  achieve  our  original 
goal  while  allowing  agencies  additional 
flexibility  in  making  appointments  from 
the  reemployment  priority  list  and 
improving  reemployment  opportunities 
for  separated  employees. 

In  a  further  effort  'o  clarify  how  the 
reemployment  priority  list  operates,  we 
have  included  new  §  330.201(g)  in  the 
final  regulations.  Specifically, 
§  330.201(g)  states,  for  reference,  lliat 
Subpart  J  of  Part  351  of  this  title  covers 
the  establishment  and  maintenance  of 
the  reemployment  priority  list.  New 
§  330.201(g)  is  intended  to  serve  the 
same  purpose  as  proposed  §  351.1002(c) 
which  states,  for  reference,  that  Subpart 
B  of  Part  330  of  this  title  covers 
appointment  from  the  reemployment 
priority  list. 

Although  we  did  not  receive  any 
specific  written  comments  on  the 
subject,  we  did  receive  several 
telephone  inquiries  asking  about  the 
relationship  of  the  reemployment 
priority  list  to  mandatory  material 
presently  contained  in  Section  B-2a  of 
Appendix  B  of  FPM  Chapter  351. 
Specifically.  Section  B-2a  of  Appendix 
B,  in  part,  contains  longstanding 
provisions  that  require  agencies  to 
advise  employees  who  have  received 
specific  reduction  in  force  notices  of 
their  right  to  priority  consideration 
under  the  reemployment  priority  list  and 
the  Displaced  Employee  Program.  (For 
reference,  the  Displaced  Employee 
Program  is  covered  in  Subpart  C  of  Part 
330  of  this  title.) 

After  consideration  of  the  material  in 
Section  B-2a  of  Appendix  B.  we  found 
that  there  was  a  need  to  properly 
imple.ment  these  mandatory  provisions 
through  Part  351  of  this  title. 
Accordingly,  we  have  added  a  new 
§  351.808  which  provides  that  each 
employee  who  receives  a  specific  notice 
of  separation  under  Part  351  of  this  title 
must  be  given  information  concerning 
his  or  her  right  to  priority  consideration 
for  reemployment  under  the  provisions 
of  SubpartsB  and  C  of  Part  330  of  this 
title. 
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reorganize  and  clarify  material  formerly 
contained  in  §  351.1001(a].  In  addition, 
§  351.1002(a)  now  clearly  provides  that 
the  name  of  each  group  I  and  group  II 
employee  who  receives  a  specific 


proposed  and  final  changes  to  the 

regulations  in  Part  351  of  this  title  that 

were  published  in  the  Federal  Register 

in  1979  and  to  that  date  in  1930.  As 

noted  in  the  FPM  Bulletin,  OP.M  plans  to       §  351.808    Notice  concerning 


(5  U.S.C.  3315) 

2)  Section  351.808  is  added  to  read  as 

follows: 
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Two  agencies  suggested  that  we 
further  clarify  the  conditions  under 
which  employees  become  eligible  to  be 
entered  on  the  reemployment  priority 
list.  We  agree  that  further  clarification 
would  be  useful  since  we  generally 
receive  a  significant  number  of  inquiries 
asking  for  this  information.  Accordingly, 
we  have  revised  proposed  §  351.1002(a) 
to  state  that  each  group  I  or  group  II 
employee  who  receives  a  specific  notice 
of  separation  from  a  competitive 
position  under  Part  351  of  this  title  is 
entered  on  the  reemployment  priority 
list.  We  also  clarify  that  the 
reemplojinent  priority  list  only  includes 
employees  separated  from  competitive, 
as  distinguished  from  excepted, 
positions.  To  further  clarify  the 
conditions  under  which  the  names  of 
employees  are  entered  on  the 
reemployment  priority  list,  we 
subdivided  certain  material  set  forth  in 
proposed  §  351.1003  (a)  and  (b)  into  new 
paragraphs  §  351.1003(a)(l)-(4)  and 
§  351.1O03(b)(lH5). 

One  agency  suggested  that  we  revise 
proposed  §  351.1003(b)  to  provide  that 
an  other-than-full-time  employee  would 
be  entered  on  the  reemployment  priority 
list  if  the  employee  declined  assignment 
under  Subpart  G  of  Part  351  of  this  title 
to  a  position  with  the  same  type  of  work 
schedule  (e.g.,  part-time,  intermittent,  or 
seasonal).  The  same  agency 
recommended  that  we  revise  proposed 
§§  351.1003(b)  and  351.1004(d)(2)  to 
provide  that  the  eligibility  of  an  other- 
than-full-time  employee  to  be  entered  or 
maintained  on  the  reemployment 
priority  list  would  not  be  based  upon  the 
employee's  regularly  scheduled 
administrative  workweek.  For  reference, 
our  proposed  §§  351.1003(b)  and 
351.1004(b)(2)  both  made  reference  to 
the  regularly  scheduled  administrative 
workweek,  but  not  the  type  of  work 
schedule,  of  an  other-than-full-time 
employee. 

After  consideration  of  the  agency's 
.suggestions,  we  have  revised 
§  351.1003(b)  to  provide,  in 
§  351.10C3(b)(l),  that  a  group  I  or  group 
II  other-than-full-time  employee  is 
entered  on  the  reemplojTn.ent  priority 
list  unless  he  or  she  has  declined 
assignment  to  a  position  that  is  of  the 
s-ime  type  work  schedule  as  the  position 
from  which  the  employee  was 
separated.  However,  we  also  believe 
that  the  reemployment  priority  list 
should  include  an  other-than-full-time 
employee  who  has  declined  assignment 
to  a  position  with  a  regularly  scheduled 
administrative  workweek  that  is  lower 
than  that  of  the  position  from  which  the 
employee  was  separated.  Therefore,  we 
did  not  delete  the  references  to 


"regularly  scheduled  administrative 
workweek"  that  were  set  forth  in 
§§  351.1003(b)  and  351.1004(b)(2). 

One  agency  suggested  that  we  revise 
proposed  §  351.1005(a)  to  clarify  that  the 
name  of  a  group  I  or  group  II  employee 
who  receives  a  notice  of  separation 
under  Part  351  of  this  title  from  a 
competitive  position  located  in  Alaska 
or  overseas,  except  in  certain 
circumstances,  is  entered  on  the 
reemployment  priority  list  for  the  area  in 
which  the  position  from  which  the 
employee  was  separated  is  located.  We 
agree  that  a  further  revision  of  this 
material  would  be  useful  and  have 
accordingly  clarified  the  material. 

One  union  suggested  that  we  revise 
proposed  §  351.1004(a)  to  provide  that  a 
group  II  employee  remains  on  the 
reemployment  priority  list  for  two  years 
from  the  date  he  or  she  is  separated 
under  Part  351  of  fhis  title.  For  reference. 
OPMs  present  provisions  in 
§  351.1001(a)  coviT'ng  the  establishment 
and  maintenance  of  the  ree.-nployment 
priority  list  provide  that  the  name  of  a 
group  I  employee  remains  on  the 
reemployment  p-iority  list  for  two  years, 
and  the  name  of  a  group  II  employee 
remains  on  the  list  fcr  one  year. 

After  considera'!i7.T  of  this  union's 
sii,t;geslion,  we  hcue  decided  not  to 
revise  §  351.1004(a)  to  change  the 
duration  of  e!igih;!ity  for  an  employee  in 
group  II.  The  provisions  in  proposed 
§  351.1004(a)  ref.ect  longstanding  OPM 
policy,  and  are  based  upon  the  principle 
thiit  an  employee  in  group  I  has 
permanent  status  and  is  thus  entitled  to 
additional  consideration  for 
reemployment  over  that  given  to  an 
employee  in  g'"cup  II. 

The  same  union  and  one  agency  also 
noted  that  the  reemployment  priority  list 
only  covers  petitions  in  any  agency 
within  a  particalarly  comn'uting  area. 
The  union  suggested  that  OPM  develop 
regulations  providing  for  an  agency- 
wide  reemployment  priority  list  while 
the  agency  su?-gested  that  OPM  permit 
agencies  to  p'ace  employees  on  the 
reemploymer.!  priority  list  in  any 
locations  for  which  the  employee  is 
available. 

At  present  we  see  no  need  to  require 
agencies  to  extend  the  coverage  of  the 
reemployment  priority  list  beyond  the 
commuting  area  of  a  particular  agency. 
However,  certain  agencies,  such  as  the 
Department  of  Defense,  have  developed 
extensive  placerrient  p.'ogra.ms  and 
systems.  OPM  is  av.iilable  to  assist  any 
agencies  who  wish  to  extend  the  scope 
of  their  placement  programs  beyond  that 
required  under  Subparts  B  and  C  of  Part 
330  of  this  title,  and  Subpart )  of  Part  351 
of  this  title. 


Explanation  of  Final  Regulations 

The  following  changes  in  Tide  5.  Code 
of  Federal  Regulations,  are  now  made 
final: 

(1)  Section  330.201(c)  is  revised  to 
clarify  that,  in  making  appointments 
from  the  reemployment  priority  list,  the 
appointing  officer  may  select  persons  in 
a  subgroup  without  regard  to  the  order 
of  retention  standing  within  the 
subgroup. 

(2)  Section  330.201(f)  is  added.  Section 
330.201(f)(1)  provides  that,  in  making 
appointments  from  the  reemployment 
priority  list,  an  agency  considers  full- 
time  employees  only  for  full-time 
positions,  and  other-than-full-time 
employees  only  for  other-than-full-tin\e 
positions,  except  as  provided  in 

§  330.201(0(2). 

Section  330.201(0(2)  provides  that  an 
agency,  at  its  discretion,  may  adopt 
administrative  assignment  provisions  to 
consider  employees  for  selection  from 
the  reemployment  priority  list  under  the 
following  conditions: 

(a)  Full-time  employees  may  be 
considered  for  other-than-full-time 
positions  if  there  are  no  other-than-full- 
time  employees  on  the  reemployment 
priority  list  who  are  qualified  and 
available;  and 

(b)  Other-than-full-time  employees 
may  be  considered  for  full-time 
positions  if  there  are  no  full-time 
employees  on  the  reemployment  priority 
list  who  are  qualified  and  available. 

(3)  Section  330.201(g)  is  added  for 
reference.  Specifically,  §  330.201(g) 
explains  that  Subpart  J  of  Part  351  of 
this  title  covers  the  establishment  and 
maintenance  of  the  reemployment 
priority  list. 

(4)  Section  351.808  is  added.  Section 
351.808  provides  that  an  employee  who 
receives  a  specific  notice  of  separation 
under  Part  351  of  this  title  must  be  given 
information  concerning  his  or  her  right 
to  consideration  for  reem.ploj  ment 
under  the  provisions  of  Subparts  B  and 
C  of  Part  330  of  this  title.  The 
information  concerning  consiii;  ration 
for  reemployment  should  be  inciuded  in 
or  with  the  specific  reduction  in  force 
notice;  otherwise,  a  separate 
supplemental  notice  containing  this 
information  is  given  to  the  employee, 

(5)  Subpart  J  of  Part  351  is  revised. 
Subpart  J  formerly  consisted  of 

§  351.1001  (a)  and  (b).  The  new 
§  351.1001  reorganizes  material  formerly 
contained  in  §  351.1001(a)  to  clarify 
agency  responsibility  for  the 
establishment  and  maintenance  of  the 
reemployment  priority  list. 

(6)  Section  351.1002  (a),  (b).  and  (c)  are 
added.  Section  351.1002  (a)  and  (b) 
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reemployment  priority  list  unless  he  or 
she  has  declined  assignment  under 
Subpart  G  of  this  part  to  a  position  that: 

(1)  Is  full-time; 

(2)  Is  competitive; 

fQl   To  r.r.nfomr»nranr'   anrl 


separation  under  this  part  from  a 
competitive  position  in  Alsaka  or 
overseas  is  entered  on  the 
reemployment  priority  list  for  the  area  in 
which  the  position  from  which 

cpn^rptpH  ia  Inratpft    pvrpnt  ivhpn: 


Register  for  a  60-day  comment  period  on 
June  17. 1980  (45  FR  40990).  Based  on 
comments  received  from  Federal 
agencies,  several  labor  organization 
representatives  and  individuals.  OPM 
ha.s  made  several  revisions  to  the 
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reorganize  and  clarify  material  formerly 
contained  in  §  351.1001(a).  In  addition. 
§  351.1G02;a)  now  clearly  provides  that 
the  name  of  each  group  I  and  group  II 
employee  who  receives  a  specific 
reduction  in  force  notice  of  separation 
from  a  competitive  service  position  is 
entered  on  the  reemployment  priority 
list. 

Section  351.1002(c)  explains  that 
Subpart  B  of  Part  330  of  this  title  covers 
appointment  from  the  reemployment 
priority  list.  This  change  is  being 
proposed  in  response  to  requests  by 
agencies  that  OPM  provide  a  reference 
to  Subpart  B  of  Part  330  of  this  title  in 
Subpart  I  of  Part  351. 

(7)  Section  351.1003  (a)  and  (b)  are 
added.  Section  351.1003(a)  reorganizes 
and  clarifies  material  formerly 
contained  in  §  351.1001  (a).  In  addition. 
§  351.100;i(a)  contains  new  material 
clarifying  that  an  employee's  eligibility 
to  be  placed  on  the  reemployment 
priority  list  is,  in  part,  based  upon  an 
offer  of  assignment  under  Subpart  G  of 
this  part.  This  proposed  change  reflects 
present  policy,  and  clarifies  the  purpose 
and  applicability  of  the  reemployment 
priority  list. 

Section  351.1003(b)  contains  new 
material  clarifying  that  an  other-than- 
full-time  employee's  eligibility  to  be 
placed  on  the  reemployment  priority  list 
is  also^  in  part,  based  upon  an  offer  of 
assignment  under  Subpart  G  of  this  part. 
Again,  this  proposed  change  reflects 
current  policy,  and  clarifies  the  purpose 
and  applicability  of  the  reemployment 
prioiity  list. 

Final  §  351.1003(b)  also  provides  that 
the  name  of  an  other-than-full-time 
employee  is  entered  on  the 
leemployment  priority  list  unless  the 
employee,  in  part,  declined  assignment 
to  an  other-than-full-time  position  that  is 
of  the  same  type  work  schedule  (i.e.. 
part-time,  intermittent,  or  seasonal)  as 
the  position  from  which  the  employee 
was  separated.  This  provision  was 
developed  from  comments  received 
concerning  the  proposed  regulations 
published  on  July  22. 1980.  and  is 
another  effort  to  ensure  that  other-than- 
full-time  employees  have  the  same  rights 
under  Part  351  as  full-time  employees. 

(8)  Section  351.1004  (a),  (b),  (c).  and 
■  d]  are  added.  Section  351.1004 

eorganizes  and  clarifies  material 
ormerly  contained  in  §  351.1001(a). 

(9)  Section  351.1005  (a),  (b),  and  (c)  are 
idded.  Section  351.1005  reorganizes  and 
olarifies  materia!  formerly  contained  in 

§  331.1001(b). 

Information  Concerning  Other  Recent 
Changes  to  Part  351  of  This  Title 

On  August  27, 1980,  OPM  issued  FPM 
Bulletin  351-18,  which  listed  all  of  the 


proposed  and  final  changes  to  the 
regulations  in  Part  351  of  this  title  that 
were  published  in  the  Federal  Register 
in  1979  and  to  that  date  in  1930.  As 
noted  in  the  FPM  Bulletin,  OPM  plans  to 
publish  the  revised  Pari  351  of  this  title 
in  the  Federal  Register  after  these 
regulations  covering  the  reemployment 
priority  list  become  final.  Agencies  will 
then  have  access  to  all  of  the 
substantive  changes  in  Part  351  of  this 
title  with  a  minimum  of  delay. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  purposes  of 
E.O.  12044. 

Office  of  Personnel  MHn.agenif;nt. 
Beverly  M.  fones. 
Issuance  Sy  stem  Manager. 

Accordingly.  Title  5,  Code  of  Federal 
Regulations,  is  amended  as  follov.s: 

PART  330  RECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

1)  In  §  330.201  paragraph  (c)  is  revised 
and  paragraphs  (f)  and  (g)  added  to  read 
as  follows: 

§  330.201     Priority  in  filling  vacancies. 

-         •         *         *         * 

(c)  In  selection  from  a  reemployment 
priority  list,  an  agency  shall  give 
preference  to  tenure  group  I  employees 
over  tenure  group  II  employees,  and  to 
qualified  preference  eligibles  over 
nonpreference  eligibles  within  each 
tenure  group.  An  appointing  officer  may 
select  persons  in  a  subgroup  without 
regard  to  order  of  retention  standing 
wiihin  the  subgroup. 

(f)(1)  In  selection  from  a 
reemployment  priority  Hst.  an  agency 
considers  full-time  employees  only  for 
full-time  positions,  and  other-than-full- 
time  employees  only  for  other-than-full- 
time  positions,  except  as  provided  in 
su'oparagraph  (2)  of  this  section. 

(2)  An  agency,  at  its  discretion,  may 
adopt  administrative  provisions  to 
consider  employees  for  selection  from  a 
reemployment  priority  hst  under  the 
following  conditions: 

.'(i)>Full-time  employees  may  be 
considered  for  other-than-full-time 
positions  if  there  are  no  other-than-full- 
time  employees  on  the  reemployment 
priority  list  who  are  qualified  and 
available;  and 

(ii)  Other-than-full-time  employees 
may  be  considered  for  full-time 
positions  if  there  are  no  full-time 
employees  on  the  reemployment  priority 
list  who  are  qualified  and  available. 

(g)  Subpart  J  of  Part  3.51  of  this  title 
covers  the  establishment  and 
maintenance  of  the  reemployment 
prio.nty  list. 


(5U.S.C.  3315) 

2)  Section  351.808  is  added  to  read  as 

follows: 

§  351.808    Notice  concerning 
consideration  for  reemployment 

An  employee  who  recieves  a  specific 
notice  of  separation  under  this  part  must 
be  given  information  concerning  his  or 
her  right  to  consideration  for 
reemployment  under  the  provisions  of 
Subparts  B  and  C  of  Part  330  of  this  title. 
This  information  is  in  addition  to  that 
specified  in  §  351.802.  The  information 
concerning  consideration  for 
reemployment  should  be  included  in  or 
with  the  specific  reduction  in  force 
notice;  otherwise,  a  separate 
supplemental  notice  covering  this 
information  must  be  given  to  the 
employee. 

PART  351— REDUCTION  IN  FORCE 

3)  Subpart  J  of  Part  351  is  revised  to 
read  as  follows: 

Subpart  J — Reemployment  Priority  List 

Sec. 

351.1001  Establishment  and  maintenance  of 
the  reemployment  priority  list. 

351.1002  Persons  covered. 

351.1003  Employee  eligibility. 

351.1004  Duration  of  eligibility. 

351.1005  Operation  of  the  list  in  Alaska  or 
overseas. 

Authority:  5  U.S.C.  1302.  3315. 


Subpart  J- 
List 


-Reemployment  Priority 


§351.1001    Establishment  and 
maintenance  of  the  reemployn>ent  priority 
list. 

Each  agency  shall  estabUsh  and 
maintain  a  reemployment  priority  list  for 
each  commuting  area  in  which  it 
separates  group  I  or  group  II  employees 
from  competitive  positions  under  this 
part. 

§  351.1002    Persons  covered. 

(a)  The  name  of  each  group  I  or  group 
II  employee  who  receives  a  specific 
notice  of  separation  from  a  competitive 
position  (as  distinguished  from  an 
excepted  position)  under  this  part  is 
entered  on  the  reemployment  priority 
list. 

(b)  This  priority  extends  to  all 
competitive  positions  in  the  commuting 
area  for  which  the  employee  is  quahfied 
and  available,  except  as  provided  in 

§  351.1005. 

(c)  Subpart  B  of  Part  330  of  this  tide 
covers  appointment  from  the 
reemployment  priority  list. 

§351.1003    Employee  eligibility. 

(a)  A  full-time  group  I  or  group  II 
employee  is  entered  on  the 
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Similarly  an  individual  commented 
that  OPM  should  not  extend  pay 
retention  to  prevaihng  rate  employees 
who  move  from  a  high  to  lower  wage 
area.  This  extension,  hke  the  others,  is 
cenerallv  for  an  action  which  is  caused 


change  the  intent  of  the  law.  We  have 
also  not  included  a  restatement  of  the 
law  or  of  sections  5337  and  5345  of  title 
5.  which  were  repealed,  because  we  feel 
the  soon  to  be  released  Federal 
Personnel  Manual  guidance  on  grade 


also  demonstrates  that  this  rule  only 
applied  to  employees  on  pay  retention 
and  only  affects  increases  in  the 
scheduled  rates  of  a  position. 

Section  536.204(c)  of  the  proposed 
regulations  has  been  changed  as  the 
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reemployment  priority  list  unless  he  or 
she  has  declined  assignment  under 
Subpart  G  of  this  part  to  a  position  that: 

(1)  Is  full-time; 

(2)  Is  competitive; 

(3)  Is  nontemporary:  and 

(4)  Has  a  representative  rate  no  lower 
than  that  of  the  position  from  which  the 
employee  was  separated. 

(b)  An  other-than-full-time  group  1  or 
group  II  employee  is  entered  on  the 
reemployment  priority  list  unless  he  or 
she  has  declined  assignment  under 
Subpart  G  of  this  part  to  an  other-than- 
full-time  position  that: 

(1)  Is  of  the  same  type  work  schedule 
(i.e.,  part-time,  intermittent,  or  seasonal) 
as  the  position  from  which  the  employee 
was  separated: 

(2)  Is  competitive; 

(3)  Is  nontemporary; 

(4)  Has  a  representative  rate  no  lower 
than  that  of  the  position  from  which  the 
employee  was  separated;  and 

(5)  Has  a  regularly  scheduled 
administrative  workweek  no  lower  than 
that  or  the  position  from  which  the 
employee  was  separated. 

§  351.1004    Duration  of  eligibility. 

(a)  The  name  of  a  group  I  employee 
remains  on  the  reemployment  priority 
list  for  2  years,  and  a  group  II 
employee's  name  for  1  year,  from  the 
date  he  or  she  was  separated. 

(b)  An  employee's  name  is  deleted 
from  the  reemployment  priority  list 
when  the  employee  submits  a  written 
request  to  the  agency  asking  that  his  or 
her  name  be  deleted. 

(c)  A  full-time  employee's  name  is 
also  deleted  from  the  reemployment 
priority  list  when  the  employee: 

(1)  Accepts  a  non-temporary,  full-time. 
competitive  position;  or 

(2)  Declines  under  this  subpart  a  full- 
time,  nontemporary,  competitive 
position  with  a  representative  rate  the 
same  as,  or  higher  than,  that  of  the 
position  from  which  he  or  she  was 
separated  under  this  part. 

(d)  An  other-than-full-time  employee's 
name  is  also  deleted  from  the 
reemployment  priority  list  when  the 
employee: 

(1)  Accepts  a  nontemporary 
competitive  position;  or 

(2)  Declines  under  this  subpart  a 
nontemporary,  competitive  position  with 
a  representative  rate,  and  regularly 
scheduled  administrative  workweek,  the 
same  as  or  higher  than  that  of  the 
position  from  which  the  employee  was 
separated  under  this  part. 

§  351.1005    Operation  of  the  list  in  Alaska 
and  overseas. 

(a)  The  name  of  each  group  I  or  group 
II  employee  who  receives  a  notice  of 


separation  under  this  part  from  a 
competitive  position  in  Alsaka  or 
overseas  is  entered  on  the 
reemployment  priority  list  for  the  area  in 
which  the  position  from  which 
separated  is  located,  except  when: 

(1)  The  employee  leaves  that  area;  or 

(2)  The  agency  has  a  general  program 
for  rotating  employees  between 
overseas  areas  and  the  United  States 
and  the  employee's  immediately 
preceding  overseas  services  or 
residence,  combined  with  prospective 
overseas  service  under  available 
appointments,  exceeds  the  maximum 
duration  of  an  overseas  duty  tour  in  the 
agency's  rotation  program. 

(b)  Upon  his  or  her  written  request, 
the  name  of  an  employee  who  leaves  the 
area  is  entered  on  the  agency's 
reemployment  priority  list  for: 

(1)  The  commuting  area  from  which  he 
or  she  was  employed  for  Alaskan  or 
overseas  service;  or 

(2)  Another  area,  except  in  Alaska  or 
overseas,  that  is  mutually  acceptable  to 
the  employee  and  the  agency. 

(c)  In  addition  to  any  of  the  reasons, 
as  appropriate,  in  §  351.1004(b),  (c),  or 
(d).  for  deleting  an  employee's  name 
from  the  reemployment  priority  list,  the 
name  of  an  employee  is  deleted  from  an 
Alaskan  or  overseas  reemployment 
priority  list  when  the  employee: 

(1)  Leaves  the  area  covered  by  that 
list;  or 

(2)  Becomes  disqualified  for  overseas 
appointment  because  of  his  or  her 
previous  service  or  residence. 

(5  U.S.C.  1902,  3315) 
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5  CFR  Part  536 

Grade  and  Pay  Retention         - 

agency;  Office  of  Personnel 

Management. 
action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  to  implement  the  grade  and 
pay  retention  provisions  of  the  Civil 
Service  Reform  Act  of  1978. 
EFFECTIVE  DATE:  January  29, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Holman,  202-632-6127,  or  Jan 
Karicher,  202-632-4634. 
SUPPLEMENTARY  INFORMATION:  Interim 
regulations,  effective  on  the  first  day  of 
the  first  applicable  pay  period  beginning 
on  or  after  January  11, 1979,  were 
published  in  the  Federal  Register  on 
March  2, 1979  (44  FR  117741).  0PM 
proposed  final  regulations  in  this  area 
which  were  published  in  the  Federal 


Register  for  a  60-day  comment  period  on 
June  17, 1980  (45  FR  40990).  Based  on 
comments  received  from  Federal 
agencies,  several  labor  organization 
representatives  and  individuals,  OPM 
has  made  several  revisions  to  the 
proposed  regulations. 

Subpart  A 

With  only  two  exceptions,  the  intent 
of  the  proposed  regulations  to  redelegate 
authority  to  agency  heads  to  determine 
circumstances  under  which  grade  or  pay 
retention  should  be  extended  was 
acceptable  to  the  respondents.  Those 
opposed  felt  the  redelegation  was  too 
vague  and  open  to  inconsistent 
application.  We  have  clarified  the 
language  pertinent  to  the  redelegation. 
The  term,  "management-initiated 
action,"  has  been  dropped  from 
§  536.102,  536.103,  and  538.206.  With 
regard  to  grade  retention,  the  language 
was  simplified  to  show  that 
management's  authority  is  limited  to 
downgrades  during  reorganizations  and 
reclassifications.  The  term, 
"reorganization,"  has  been  defined  to 
further  identify  the  bounds  of  the 
redelegation.  More  important,  the 
redelegation  still  better  recognizes  the 
necessity  for  agency  heads  to  decide 
what  circumstances,  outside  those 
prescribed  by  the  law,  warrant  grade  or 
pay  retention  in  order  to  promote  the 
efficiency  of  their  operations. 

In  response  to  several  separate 
comments,  §  536.104  has  been  extended 
to  include  several  specific 
circumstances  warranting  pay  retention. 
The  first  calls  for  pay  retention  when  an 
employee  is  downgraded  in  a  reduction 
in  force  or  reclassification  but  does  not 
meet  the  eligibility  requirements  for 
grade  retention.  This  extension  was 
included  in  the  interim  rgulations.  The 
second  extends  pay  retention  to  an 
employee  whose  basic  pay  is  a  special 
rate  moved  by  management  to  a  lesser 
special  rate  position  or  to  a  non-special 
rate  position.  This  circumstance  was 
covered  in  the  interim  regulations  under 
§  536.212(a)(2),  "*  *  *  reassignment  to  a 
position  in  a  different  pay  schedule." 

Some  concern  was  expressed  with  the 
term  "placement"  in  the  extension  of 
pay  retention.  The  concern  was  that  any 
movement  by  an  employee  in  the 
specified  circumstances  would  warrant 
coverage.  In  fact,  in  any  potential 
entitlement  to  grade  or  pay  retention, 
the  limitations  of  the  exclusions  in 
§  536.105,  especially,  "is  reduced  in 
grade  or  pay  ...  at  the  employee's 
request,"  means  that  the  placement  must 
be  caused  or  influenced  by  management. 
This  implies  that  the  movement  is 
beyond  the  employee's  control  and/or  to 
further  the  mission  of  the  agency. 
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program,  e.g..  filing  SF-171's.  This 
ensures  maximum  effort  by  the 
employee  to  return  as  quickly  as 
possible  to  a  proper  grade  or  pay  level 
position.  This  balances  management's 


^»  ..*.^A»  K  coc  nnt   fn  r%..f r.U1:r.U 


Federal  Personnel  Manual  will  take 
these  comments  into  account  and  clarify 
issues  in  this  area. 

OPM  has  determined  that  these  are 
significant  regulations  for  the  purposes 


indefinite  pay  retention.  In  addition  to 
specifying  criteria  and  conditions  for  the 
application  of  the  grade  and  pay 
retention  provisions,  the  law  authorizes 
the  Office  of  Personnel  Management  to 
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Similarly  an  individual  commented 
that  OPM  should  not  extend  pay 
retention  to  prevailing  rate  employees 
who  move  from  a  high  to  lower  wage 
area.  This  extension,  like  the  others,  is 
generally  for  an  action  which  is  caused 
or  influenced  by  management  and  is  not 
strictly  "at  the  employee's  request." 
Furthermore,  it  recognizes  the  needs  of 
management  to  sometimes  move 
employees  to  promote  an  efficient 
organziation  without  adversely  affecting 
employees.  The  extension  is,  therefore, 
still  included. 

Several  changes  or  additions  have 
been  made  to  §  536.102  other  than  the 
addition  of  "reorganization."  "Rate  of 
basic  pay"  has  been  amended  to  show 
that  the  night  and  environmental 
differentials  for  prevailing  rate 
employees  are  not  included  in  basic  pay 
protected  by  grade  or  pay  retention. 
"Representative  rate"  now  includes  the 
representative  rate  for  a  Senior 
Executive  Service  employee.  "Rate 
schedule"  has  been  added  here  and 
where  appropriate  throughout  Part  536 
for  use  in  situations  where  the 
movement  is  not  between  pay  schedules 
but  between  rates  within  a  schedule, 
e.g.,  special  rate  movement. 

"Temporary  reassignment"  in  both 
§  536.102  and  536.105  was  questioned  by 
a  commenfer  as  unnecessary  because 
reassignment  implies  no  promotion  or 
demotion.  While  this  is  generally 
correct,  these  reassignments  can  result 
in  pay  adjustments,  e.g.,  reassignment  to 
a  special  rate  position  or  to  a  higher  or 
lower  wage  area.  The  result  could  be  a 
pay  discrepancy  which  might  raise 
questions  of  entitlement  and,  therefore, 
create  the  necessity  for  its  use.  A 
suggestion  to  define  "covered  pay 
system"  was  not  adopted  because  the 
term  was  not  used  in  these  regulations. 

In  §  536.105,  the  most  significant 
change  was  the  altering  of  the  exclusion 
of  non-appropriated  fund  employees. 
The  only  non-appropriated  fund 
employees  now  excluded  are  those 
covered  under  §  2105(c)  of  title  5,  United 
States  Code,  i.e.,  those  in  Department  of 
Defense  and  Coast  Guard  nonprevailing 
rate  positions.  Non-appropriated  fund 
employees,  other  than  those  in  DOD  and 
the  Coast  Guard,  are  covered  for  most 
benefit  purposes.  It  is,  therefore, 
consistent  to  cover  them  for  grade  and 
pay  retention. 

Several  comments  suggested  we 
increase  the  scope  of  coverage  beyond 
reorganizations  and  reclassifications  for 
grade  retention  and  to  change  eligibility 
requirements  from  the  position  being 
classified  for  1  year  to  the  employee 
being  in  the  position  for  1  year.  OPM  has 
not  adopted  these  because  our  ability  to 
regulate  this  benefit  does  not  allow  us  to 


change  the  intent  of  the  law.  We  have 
also  not  included  a  restatement  of  the 
law  or  of  sections  5337  and  5345  of  title 
5,  which  were  repealed,  because  we  feel 
the  soon  to  be  released  Federal 
Personnel  Manual  guidance  on  grade 
and  pay  retention  will  provide  the 
necessary  background.  This  guidance 
should  also  provide  information  on 
movements  between  agencies  creating 
grade  retention  entiUements  and  further 
explain  the  52-week/l  year  eligibility 
requirements,  both  of  which  raised 
questions. 

A  significant  question  was  raised 
regarding  potential  entiUement  to  pay 
retention  when  an  employee  waives 
grade  retention  or  when  an  employee 
requests  a  demotion  for  ill  health  or 
similar  circumstances.  In  the  former 
case,  OPM's  position  is  that  once  an 
employee  waives  grade  retention,  the 
employee  removes  management's 
influence  over  the  particular  action 
against  the  employee.  Any  ensuing  loss 
of  pay  would  be  as  a  result  of  an 
employee  request  and  no  pay  retention 
could  be  granted  even  under  the 
agency's  authority.  In  the  latter  case 
these  demotions  are  also  at  the 
employee's  request  unless  the  agency 
has  already  informed  the  employee  that 
action  to  downgrade  will  be  taken  for 
non-disciplinary  reasons  of  ill  health 
and  the  agency  offers  another  position. 
The  agency  could  then  grant  pay 
retention  under  its  authority. 

Subpart  B 

Section  536.202(a)  of  the  proposed 
regulations  has  been  made  a  separate 
section,  §  536.201.  This  reflects  the  fact 
that  this  method  of  comparing  grades 
and  rates  is  necessary  not  only  for 
determining  grade  retention  entitlement 
but  also  whether  the  52-week/l  year  at 
a  higher  grade  requirement  has  been 
met,  whether  a  demotion  has  occurred, 
or  whether  an  employee  has  declined  an 
offer  at,  or  been  placed  in,  a  grade  equal 
to  or  greater  than  the  retained  grade. 
This  change  required  renumbering  the 
sections  of  the  entire  subpart. 

Several  changes  were  made  to  the 
section  on  determining  the  rate  of  basic 
pay.  The  language  of  the  section  was 
clarified  to  show  what  rate  of  basic  pay, 
including  a  special  rate  under  5  U.S.C. 
5303,  is  used  to  determine  pay  retention 
entitlement.  The  language  change  also 
reflects  the  fact  that  we  will  issue 
regulations  shorUy  as  Part  532  for  setting 
pay  in  the  Federal  Wage  System,  when 
grade  and  pay  retention  entitlement 
terminates. 

A  paragraph  has  been  added  to  show 
that  any  employee  on  pay  retention 
receives  only  50  percent  of  the  annual 
comparability  increase.  This  paragraph 


also  demonstrates  that  this  rule  only 
applied  to  employees  on  pay  retention 
and  only  affects  increases  in  the 
scheduled  rates  of  a  position. 

Section  536.204(c)  of  the  proposed 
regulations  has  been  changed  as  the 
result  of  several  comments  to  place  an 
employee  who  is  on  pay  retention  at  the 
maximum  rate  of  the  range  of  the  new 
position  when,  after  receiving  only  50 
percent  of  increases  in  scheduled  rates, 
the  employee's  pay  can  be  found  within 
the  rate  range  of  the  new  position.  This 
was  the  rule  of  the  interim  regulations. 
This  50  percent  rule  is  designed  only  to 
move  the  employee  into  the  rate  range 
of  the  new  position  and  not  to  adversely 
affect  the  employee  any  more  than  is 
necessary. 

Several  changes  have  been  made  to 
the  section  describing  the  criteria  for  a 
reasonable  offer.  The  employee  must 
now  be  informed  of  his  or  her  right  to 
appeal  to  OPM  the  reasonableness  of 
the  offer.  This  provision  is  similar  to 
other  regulations  which  require  an 
agency  to  inform  employees  of  their 
appeal  rights.  The  language  has  also 
been  changed  to  show  that  the  offered 
position  must  be  at  least  equal  in  tenure 
to  the  position  the  grade  or  pay  of  which 
is  being  protected.  This  change  protects 
the  employee  who  moves  during  a 
period  of  grade  or  pay  retention  but  is 
not  offered  a  position  whose  tenure  is 
equal  to  or  higher  than  the  position 
which  created  the  entitlement. 

OPM  has  removed  the  necessity  that 
the  employee  meets  the  qualification 
requirements  of  the  offered  position. 
This  is  in  keeping  with  regulations 
regarding  reductions  in  force  which 
allow  agencies  to  waive  qualifications 
in  order  to  place  employees.  Staffing 
guidance  in  the  Federal  Persormel 
Manual  will  reflect  the  fact  that 
qualifications  may  be  waived  when 
grade  or  pay  retention  is  involved. 

"Commuting  area"  was  not  defined 
because  we  believe  that  the  current 
language  allows  the  affected  employee 
the  maximum  possible  protection  in  an 
appeal.  Designating  a  specific  radius 
does  not  fully  take  into  account  other 
transportation  circumstances  which  may 
affect  the  reasonableness  of  an  offer. 

Several  issues  were  raised  concerning 
the  fjctors  for  terminating  eligibility 
and/or  entitlement  to  grade  and  pay 
retention.  Specifically  at  issue  was  the 
extent  of  the  priority  placement  program 
provision  in  grade  retention  situations. 
The  provision  has  been  extended  to 
include  an  employee  who  does  not  fully 
comply  with  written  agency 
requirements  of  a  priority  placement 
program.  These  requirements  can  range 
from  formally  placing  one's  name  in  the 
program  to  actively  participating  in  the 
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Schedule  in  the  case  of  a  position  under 
the  merit  pay  system  established  by 
chapter  54  of  title  5,  United  States  Code, 
the  single  rate  of  GS-18;  or  the 
individual's  rate  under  the  Senior 
Exenutive  Servire: 


position  as  a  result  of  reduction-in-force 
procedures,  is  in  a  position  under  a 
covered  pay  schedule,  is  eligible  for 
grade  retention  only  if  the  employee  has 
served  for  52  consecutive  weeks  or  more 


§  536.105    Exclusions 

(a)  Grade  and  pay  retention  shall  not 
apply  to  an  employee  who: 

(1)  Moves  from  a  position  which  is  not 
in  an  agency  as  defined  in  5  U.S.C.  5102; 
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program,  e.g.,  filing  SF-171's.  This 
ensures  maximum  effort  by  the 
employee  to  return  as  quickly  as 
possible  to  a  proper  grade  or  pay  level 
position.  This  balances  management's 
requirement  under  §  538.301  to  establish 
placement  and  classification  plans.  This 
prompt  return  to  the  proper  level 
recognizes  the  intent  of  the  law.  A 
similar  provision  was  not  added  to  pay 
retention  situations  because  of  OPM's 
lack  of  authority  in  this  area,  e.g., 
restrictions  imposed  by  the  statutory 
construction  of  section  5363  of  title  5. 
U.S.  Code.  These  restrictions  also 
prevent  significant  changes  in  the 
cessation  factors  imposed  by  the  law. 

These  cessation  factors  for  grade 
retention  have  also  been  amended  to 
show  that  an  employee  is  not  declining 
a  reasonable  offer  when  the  employee 
requests  a  lower  graded  position  than 
the  reduction-in-force  position  rather 
than  displace  another  employee.  This 
change  avoids  harmful  and  widespread 
displacement  and  is  in  keeping  with  the 
intent  of  the  delegation  of  this  authority 
to  agency  heads. 

Subpart  C 

The  section  reserved  for  grade  and 
pay  retention  imder  the  merit  pay 
system  was  determined  unnecessary 
because  merit  pay  employees  will  be 
treated  the  same  as  General  Schedule 
employees  for  grade  and  pay  retention 
purposes.  In  its  place  is  a  section 
establishing  a  legal  basis  for  OPM 
requiring  agencies  with  affected 
employees  to  have  classification  and 
placement  plans.  Again,  these  plans 
promote  the  intent  of  the  law,  i.e.,  to 
return  the  employee  to  the  proper  grade 
or  pay  level  as  quickly  as  possible. 

OPM  has  adjusted  the  time  period  for 
filing  an  appeal  of  the  termination  of 
benefits  because  of  the  employee's 
declination  of  a  reasonable  offer.  It  will 
now  be  20  calendar  days  to  conform  to 
the  appeal  period  used  by  the  Merit 
Systems  Protection  Board.  We  decided 
not  to  include  under  this  appeal  right  the 
termination  of  benefits  due  to  an 
employee's  failure  to  fully  participate  in 
a  priority  placement  program.  These 
disputes  will  be  based  on  detailed 
agency  policy  and  can  be  better  settled 
within  the  affected  agency  through  the 
internal  agency  grievance  procedures  or 
procedures  negotiated  in  labor 
contracts. 

Throughout  the  regulations  several 
small  nonsubstantive  changes  were 
made  in  language  to  clarify  issues  and 
alleviate  confusion  raised  in  the 
comments.  Several  comments  were  not 
accepted  for  changes  in  the  regulations 
themselves  because  we  feel  the 
guidance  soon  to  be  issued  in  the 


Federal  Personnel  Manual  will  take 
these  comments  into  account  and  clarify 
issues  in  this  area. 

OPM  has  determined  that  these  are 
significant  regulations  for  the  purposes 
of  E.0. 12044. 

Office  of  P«!r8onnel  Management. 
JoAnn  B.  Platter, 

Assistant  Issuance  System  Manager. 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  Part  536  of  Title 
5,  Code  of  Federal  Regulations,  to  read 
as  follows: 

PART  536— GRADE  AND  PAY 
RETENTION 

Subpart  A— Definitions,  Coverage  and 
Applicability 

Sec. 

536.101  General. 

536.102  Definitions. 

536.103  Coverage  and  applicability  of  grade 
retention. 

536.104  Coverage  and  applicability  of  pay 
retention. 

536.105  Exclusions. 

Subpart  B— Determination  of  Retained 
Grade  and  Rate  of  Basic  Pay;  Loss  of,  or 
Termination  of  Eligibility 

536.201  Comparisop  of  grades  in  different 
pay  schedules  or  pay  systems. 

536.202  Period  of  grade  retention. 

536.203  Determination  of  retained  grade. 

536.204  Determination  of  applicable  rate 
schedule. 

536.205  Determination  of  rate  of  basic  pay. 

536.206  Criteria  for  a  "reasonable  offer." 

536.207  Loss  of  eligibility  for  grade 
retention. 

536.208  Termination  of  grade  retention. 

536.209  Loss  of  eligibility  for,  or  termination 
of.  pay  retention. 

Subpart  C— Miscellaneous  Provisions 

536.301  Placement  and  classification  plans. 

536.302  Appeal  of  termination  of  benefits 
because  of  reasonable  offer. 

536.303  Documentation. 

536.304  Issuance  of  employee  letters. 
536  305     Effect  of  g.-ade  retention  on  quota 

spaces. 
5.i6.306    Retroactive  entitlement. 

Authority:  5  U.S.C.  5351-5366.  Pub.  L.  95- 

454.  , 

Subpart  A — Definitions;  Coverage  and 
Applicability 

§536.101     General. 

(a)  Title  VIII  of  Pub.  L  95^54  (The 
Civil  Service  Reform  Act  of  1978) 
provides  that  an  employee  who  is 
placed  in  a  lower  grade  as  a  result  of 
reduction-in-force  procedures,  or  whose 
position  is  reduced  in  grade  as  a  result 
of  reclassification  of  the  position,  is 
entitled  to  retain  for  a  period  of  2  years 
the  grade  held  immediately  before  that 
placement  or  reduction.  It  also  provides 
the  authority  for  granting  an  employee 


indefinite  pay  retention.  In  addition  to 
specifying  criteria  and  conditions  for  the 
application  of  the  grade  and  pay 
retention  provisions,  the  law  authorizes 
the  Office  of  Personnel  Management  to 
extend  the  application  of  these 
provisions  to  other  individuals  and 
situations  to  which  they  would  not 
otherwise  apply. 

(b)  This  part  contains  the 
regulations — including  extensions, 
conditions,  criteria,  and  procedures — 
which  the  Office  of  Personnel 
Management  has  prescribed  for  the 
administration  of  grade  and  pay 
retention.  This  part  supplements  and 
implements  the  provisions  of  5  U.S.C. 
5361-5366,  and  section  801(b)  of  Pub.  L 
95-454,  and  must  be  read  together  with 
those  sections  of  law. 

§536.102    Definitions. 

For  the  purposes  of  this  part; 
"Demotion  at  an  employee's  request" 
means  a  reduction  in  grade: 

(1)  Which  is  initiated  by  the  employee 
for  his  or  her  benefit,  convenience  or 
personal  advantage,  including  consent 
to  a  demotion  in  lieu  of  one  for  personal 
cause,  and 

(2)  Which  is  not  caused  or  influenced 
by  a  management  action. 

"Demotion  for  personal  cause"  means 
a  reduction  in  grade  based  on  the 
conduct,  character,  or  unacceptable 
performance  of  an  employee. 

"Employee"  means  an  employee  as 
defined  in  5  U.S.C.  5361  and  also  an 
individual  who  is  moved  from  a  position 
which  is  not  under  a  covered  pay 
schedule  to  a  position  which  is  under  a 
covered  pay  schedule  provided  that  the 
individual's  employment  immediately 
prior  to  the  move  was  on  other  than  a 
temporary  or  term  basis. 

"Employment  on  a  temporary  or  term 
basis"  means  employment  under  an 
appointment  having  a  definite  time 
limitation  or  designated  as  temporary  or 
term. 

"Rate  of  basic  pay"  means,  for  any 
pay  system,  the  rate  of  pay  fixed  by  law 
or  administrative  action  for  the  position 
held  by  an  employee  before  any 
deductions  and  exclusive  of  additional 
pay  or  any  kind  such  as  night  or 
environmental  differentials  in  the  case 
of  a  prevailing  rate  employee. 

"Rate  schedule"  means  a  specific  set 
of  rates  within  a  pay  schedule. 

"Reorganization"  means  the  planned 
elimination,  addition  or  redistribution  of 
functions  or  duties  either  wholly  within 
an  agency  or  between  agencies. 

"Representative  rate"  means; 

(1)  The  fourth  rate  of  the  grade  in  the 
case  of  a  position  under  the  General 
Schedule  including  the  fourth  rate  of  the 
corresponding  grade  of  the  General 
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(b)  An  employee  who  is  in  a  position 
not  under  a  covered  pay  schedule 
immediatley  prior  to  the  action  which 
gives  entitlement  to  grade  retention 
shall  retain; 


or  her  rate  of  basic  pay  immediately 
prior  to  the  eligibility  or  movement.  If 
the  rate  of  basic  pay  can  be 
accommodated  in  the  rate  range  of  the 
latter  position,  pay  retenfion  does  not 


(3)  The  offered  position  must  be  of 
tenure  equal  to  or  greater  than  that  of 
the  position  creating  the  grade  or  pay 
retention  entitlement;  and 

(4)  The  offered  position  must  be  in  an 
aopnr.v.  fls  defined  in  5  U.S.C.  5102, 
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Schedule  in  the  case  of  a  position  under 
the  merit  pay  system  established  by 
chapter  54  of  title  5,  United  States  Code, 
the  single  rate  of  GS-18;  or  the 
individual's  rate  under  the  Senior 
Executive  Service; 

(2)  The  second  rate  of  the  grade  of  a 
position  under  a  regular  prevailing  rate 
schedule  estabhshed  under  subchapter 
IV  of  chapter  53  of  title  5,  United  States 
Code,  or  in  the  case  of  a  position  with  a 
single  rate,  the  single  rate  of  that 
position:  or 

(3)  The  rate  designated  as 
representative  of  the  position  by  the 
agency  responsible  for  establishing  and 
adjusting  the  schedule  in  the  case  of  a 
position  under  a  schedule  different  from 
those  covered  in  paragraph  (1)  or  (2)  of 
this  section. 

"Temporary  promotion"  means  a 
promotion  with  a  definite  time 
limitation,  and  one  which  the  individual 
is  informed  in  advance  is  temporary  and 
would  normally  require  that  the 
individual  return  to  his  or  her  permanent 
position  at  the  expiration  of  that 
promotion. 

"Temporary  reassignment"  means  a 
reassignment  with  a  definite  time 
limitation,  and  one  which  the  individual 
is  informed  in  advance  is  temporary  and 
would  normally  require  that  the 
individual  return  to  his  or  her  permanent 
position  at  the  expiration  of  that 
reassignment. 

§  536.103    Coverage  and  applicability  of 
grade  retention. 

(a)  Grade  retention  shall  apply  to  an 
employee  who  moves  to  a  position  in  a 
covered  pay  schedule  which  is  lower 
graded  than  the  position  held 
immediately  prior  to  the  demotion  in  the 
following  circumstances: 

(1)  As  a  result  of  reduction-in-force 
procedures;  or 

(2)  As  a  result  of  a  reclassification 
process. 

(b)  Except  as  otherwise  covered  in 
paragraph  (a)  of  this  section,  the  head  of 
the  agency  may  offer  grade  retention  to 
eligible  employees  who  are  or  might  be 
reduced  in  grade  as  the  result  of  a 
reorganization  or  reclassification 
decision  announced  by  managemimt  in 
writing.  When  an  employee  is  offered  a 
position  with  grade  retention  in 
anticipation  of  a  reduction  in  grade,  the 
agency  shall  inform  the  employee  in 
writing  that  acceptance  of  the  position  is 
not  required  and  that  dtn-l;n,iti()n  of  the 
offer  has  no  effect  on  the  emp!  jyet-s 
entitlement  to  grade  letention  under 
paragi-aph  (a)  of  this  section  if  he  or  she 
is  actually  moved  to  a  lower  gr-.ded 
position. 

(c)(1)  An  employee  who,  immediately 
prior  to  being  placed  in  a  lower  graded 


position  as  a  result  of  reduction-in-force 
procedures,  is  in  a  position  under  a 
covered  pay  schedule,  is  eligible  for 
grade  retention  only  if  the  employee  has 
served  for  52  consecutive  weeks  or  more 
in  position(s)  under  a  covered  pay 
schedule  at  a  grade(s)  higher  than  the 
position  in  which  the  employee  is 
placed. 

(2)  An  employee  is  eligible  for  grade 
retention  when  his  or  her  position  has 
been  reclassified  at  a  lower  grade  only  if 
the  position  which  is  being  reduced  had 
been  classified  at  a  higher  grade(s)  for  a 
continuous  period  of  at  least  1  year 
immediately  before  the  reduction. 

(3)  In  situations  other  than  those 
covered  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  section,  an  employee  is  eligible  for 
grade  retention  if  he  or  she,  immediately 
prior  to  being  placed  in  the  lower  grade, 
has  served  in  a  position  in  any  pay 
schedule  for  52  consecutive  weeks  or 
more  provided  that  the  service  was  in 
an  agency  as  defined  in  5  U.S.C.  5102  at 

a  grade(s)  higher  than  the  position  in 
which  the  employee  is  placed. 

§  536.104    Coverage  and  applicability  of 
pay  retention. 

(a)  Pay  retention  shall  apply  to  any 
employee  whose  rate  of  basic  pay  would 
otherwise  be  reduced: 

(1)  As  the  result  of  the  expiration  of 
the  2-year  period  of  grade  retention;  or 

(2)  As  a  result  of  reduction-in-force  or 
reclassification  when  the  employee  does 
not  meet  the  eligibility  requirement  for 
grade  retention;  or 

(3)  As  a  result  of  the  reduction  or 
elimination  of  scheduled  rates,  except 
those  reflecting  a  decrease  in  the  level 
of  prevailing  rates  as  determined  by  a 
wage  survey,  or  as  a  result  of  the 
reduction  or  elimination  of  special 
schedules  or  special  rates;  or 

(4)  As  a  result  of  the  placement  of  an 
employee  into  a  non-special  rate 
position  or  into  a  lower  special  rate 
position  from  a  special  rate  position:  or 

(5)  As  a  result  of  the  placement  of  an 
employee  in  a  position  in  a  lower  wage 
area  or  in  a  position  in  a  different  pay 
schedule:  or 

(6)  As  a  result  of  the  placement  of  the 
employee  in  a  formal  employee 
development  program  generally  utilized 
Governmentwide:  Upward  Mobility, 
Apprenticeship,  and  Career  Intern 
Programs. 

(b)  Except  as  otherwise  covered  in 
paragraph  (a)  of  this  section,  the  head  of 
the  agency  may  provide  pay  retention  to 
eligible  employees  whose  rates  of  basic 
pay  would  otherwise  be  reduced  as  the 
result  of  a  management  action. 


§536.105    Exclusions 

(a)  Grade  and  pay  retention  shall  not 
apply  to  an  employee  who: 

(1)  Moves  from  a  position  which  is  not 
in  an  agency  as  defined  in  5  U.S.C.  5102; 
or 

(2ils  identified  under  5  U.S.C.  2105(c) 
except  prevailing  rate  employees 
included  under  5  U.S.C.  5361;  or 

(3)  Is  reduced  in  grade  or  pay  for 
personal  cause  or  at  the  employee's 
request;  or 

(4)  Does  not  satisfactorily  complete 
the  probationary  period  prescribed  by  5 
U.S.C.  3321(a)(2),  and,  as  a  result,  is 
removed  from  a  supervisory  or 
managerial  position. 

(b)  An  employee's  entitlement  to 
grade  or  pay  retention  is  not  affected  by 
a  temporary  promotion  or  temporary 
reassignment.  However,  an  employee 
serving  under  a  temporary  promotion  or 
temporary  reassignment  may  not  retain 
a  grade  or  rate  of  basic  pay  held  during 
the  temporary  promotion  or  temporary 
reassignment. 

Subpart  B— Determination  of  Retained 
Grade  and  Rate  of  Basic  Pay;  Loss  of. 
or  Termination  of  Eligibility 

§  536.201    Comparison  of  grades  in 
different  pay  schedules  or  pay  systems. 

For  the  purpose  of  determining 
whether  the  grade  of  a  position  is  equal 
to,  higher  than,  or  lower  than  the  grade 
of  another  position  in  movements 
between  pay  schedules  or  pay  systems, 
the  representative  rates  of  the  positions 
will  be  compared. 

§  536.202    Period  of  grade  retention. 

(a)  An  employee  entitled  to  grade 
retention  is  entitled  to  retain  that  grade 
for  2  years  beginning  on  the  date  the 
employee  is  placed  in  the  lower  graded 
position. 

(b)  If,  during  a  2-year  period  of  grade 
retention,  an  em.ployee  is  further 
reduced  in  grade  under  circum.stances 
also  entitling  the  employee  to  grade 
retention,  the  employee  shall  continue  to 
retain  the  previous  retained  grade  for 
the  remainder  of  the  previous  2-year 
retention  period.  At  the  end  of  that 
period,  the  employee  shall  be  entitled  to 
retain  the  grade  of  the  position  from 
which  the  further  reduction  in  grade  was 
made,  until  2  years  have  passed  from 
the  date  of  the  further  reduction  in 
grade. 

§  536.203    Determination  of  retained 
graded. 

(a)  An  employee  who  is  in  a  position 
under  a  covered  pay  schedule 
imniediately  prior  to  the  action  which 
gives  entitlement  to  grade  retention 
shall  retain  the  grade  held  immediately 
prior  to  the  action. 
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consideration  under,  a  program 
providing  priority  consideration  for 
placement, 

§  536.208    Termination  of  grade  retention. 


(b)  The  placement  and  classification 
plans  must  commit  the  agency  to: 

(1)  Identify  and  correct  classification 
errors;  and 

(2)  Correct  position  management 


which  establishes  a  reasonable  doubt  as 
to  the  appropriateness  of  the  original 
decision.  The  request  must  show  that 
the  information  was  not  readily 
available  when  the  decision  was  issued. 
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(b)  An  employee  who  is  in  a  position 
not  under  a  covered  pay  schedule 
immediatley  prior  to  the  action  which 
gives  entitlement  to  grade  retention 
shall  retain: 

(1)  The  lowest  grade  of  the  covered 
pay  schedule  in  which  placed  which  has 
a  representative  rate  equal  to  or  higher 
than  the  representative  rate  of  the  grade 
held  immediately  prior  to  that 
placement;  or 

(2)  The  highest  grade  of  the  covered 
pay  schedule  in  which  placed,  if  there  is 
no  grade  in  the  covered  pay  schedule 
with  a  representative  rate  equal  to  or 
higher  than  the  representative  rate  held 
immediately  prior  to  that  placement. 

§  536.204    Determination  of  appiicable  rate 
schedule. 

(a)  When  an  employee  entitled  to 
grade  retention  is  placed  in  a  position  in 
a  different  geographical  area,  the  rate 
schedule  which  applies  to  the  employee 
is  the  rate  schedule  in  the  new 
geographical  area. 

(b)  When  an  employee  entitled  to 
grade  retention  is  placed  in  a  position  in, 
or  his  or  her  position  is  changed  to,  a 
different  occupational  series,  the  rate 
schedule  which  applies  to  the  individual 
is  the  rate  schedule  for  the  new 
occupational  series. 

:  536.205    Determination  of  rate  of  basic 
pjy. 

(a)  When  an  employee  becomes 
i;ntitled  to  grade  retention,  or  moves  to 
.mother  position  during  a  period  of 
grade  retention  under  conditions  which 
permit  continuation  of  the  grade 
retention  entitlement,  the  employee  is 
entitled  to  the  greatest  of: 

(1)  His  or  her  rate  of  basic  pay  before 
the  movement,  or 

(2)  The  rate  of  basic  pay  from  the 
applicable  rate  schedule  for  the  grade 
and  step  (or  relative  position  within  a 
range  of  rates  under  the  merit  pay 
system)  held  by  the  employee  before  the 
movement,  or 

(3)  The  lowest  rate  of  basic  pay  from 
the  applicable  rate  schedule  for  the 
retained  grade  which  equals  or  exceeds 
the  employee's  rate  of  basic  pay  before 
the  movement. 

(b)(1)  When  an  employee  becomes 
entitled  to  pay  retention,  or  moves  to 
another  position  while  receiving  pay 
retention,  the  employee's  rate  of  basic 
pay  immediately  prior  to  eligibility  or 
movement  shall  be  compared  with  the 
range  of  rates  of  basic  pay  for  the 
position  to  be  occupied  by  the  employee 
upon  this  eligibility  or  movement. 

(2)  The  employee  is  entitled  to  the 
lowest  rate  of  basic  pay  in  the  position 
to  be  occupied  upon  the  eligibility  or 
movement  which  equals  or  exceeds  his 


or  her  rate  of  basic  pay  immediately 
prior  to  the  eligibility  or  movement.  If 
the  rate  of  basic  pay  can  be 
accommodated  in  the  rate  range  of  the 
latter  position,  pay  retention  does  not 
apply. 

(3)  If  the  employee's  rate  of  basic  pay 
immediately  prior  to  the  pay  retention 
exceeds  the  maximum  rate  of  the 
position  to  be  occupied  when  he  or  she 
becomes  entitled  to  pay  retention,  the 
employee  is  entitled  to  the  lower  of: 

(i)  The  rate  of  basic  pay  payable  to 
the  employee  immediately  before  the 
reduction  in  pay;  or 

(ii)  150  percent  of  the  maximum  rate 
of  basic  pay  payable  for  the  new  grade. 

(c)  When  an  increase  in  the  scheduled 
rates  of  the  grade  of  the  employee's 
position  occurs  while  the  employee  is 
under  pay  retention,  the  employee  is 
entitled  to  50  percent  of  the  amount  of 
the  increase  in  the  maximum  rate  of 
basic  pay  payable  for  the  grade  of  the 
employee's  current  position. 

(d)  When,  as  a  result  of  an  increase  in 
the  scheduled  rate(s)  of  the  grade  of  the 
employee's  position,  an  employee's 
retained  rate  of  basic  pay  becomes 
equal  to  or  lower  than  the  maximum 
rate  of  that  grade,  the  employee  is 
entitled  to  the  maximum  rate  of  that 
grade  and  pay  retention  ceases. 

(e)  An  employee  who  is  serving  on  a 
temporary  promotion  at  the  time  he  or 
she  becomes  eligible  for  pay  retention  is 
entitled  to  retain  the  rate  of  basic  pay 
which  he  or  she  would  have  been 
receiving  at  that  time  had  the  temporary 
promotion  not  occurred. 

(f)  When  an  employee's  entitlement  to 
grade  or  pay  retention  terminates,  the 
employee's  rate  of  basic  pay  shall  be  set 
in  accordance  with  the  provisions  of 
Parts  531  and  532  of  this  title  unless: 

(1)  Grade  retention  is  being 
terminated  as  a  result  of  the  expiration 
of  the  2-year  retention  period;  or 

(2)  The  employee  is  moved  to  a  grade 
equal  to  or  greater  than  the  retained 
grade;  or 

(3)  The  employee  is  entitled  to  a 
higher  rate  of  basic  pay  under 
paragraphs  (b)  or  (d)  of  this  section. 

§  536.206    Criteria  for  a  "reasonable  offer". 

For  the  purposes  of  this  part,  an  offer 
of  a  position,  in  order  to  be  considered  a 
reasonable  one,  must  fulfill  the 
following  conditions: 

(1)  The  offer  must  be  in  writing,  and 
must  include  an  official  position 
description  of  the  offered  position;  and 

(2)  The  offer  must  inform  the 
employee  that  an  entitlement  to  grade  or 
pay  retention  will  be  terminated  if  the 
offer  is  declined  and  that  the  employee 
may  appeal  the  reasonableness  of  the 
offer  as  provided  in  §  536.302;  and 


(3)  The  offered  position  must  be  of 
tenure  equal  to  or  greater  than  that  of 
the  position  creating  the  grade  or  pay 
retention  entitlement;  and 

(4)  The  offered  position  must  be  in  an 
agency,  as  defined  in  5  U.S.C.  5102, 
although  not  necessarily  in  the  same 
agency  in  which  the  employee  is  serving 
at  the  time  of  the  offer;  and 

(5)  The  offered  position  must  be  full- 
time,  unless  the  employee's  position 
immediately  before  the  change  creating 
entitlement  to  grade  or  pay  retention 
was  less  than  full-time,  in  which  case 
the  offered  position  must  have  a  work 
schedule  of  no  less  time  than  that  of  the 
position  held  before  the  change;  and 

(6)  The  offered  position  must  be  in  the 
same  commuting  area  as  the  employee's 
position  immediately  before  the  offer, 
unless  the  employee  is  subject  to  a 
mobility  agreement  or  a  published 
agency  policy  which  requires  employee 
mobility. 

§  536.207    Loss  of  eligibility  for  grade 
retention. 

(a)  Eligibility  for  grade  retention  as  a 
result  of  entitlement  under  §  536.103(a) 
of  this  part  ceases  if  any  of  the  following 
conditions  occurs  at  any  time  after  the 
employee  receives  written  notice  of  the 
reduction  in  grade  action,  but  before  the 
commencement  of  the  2-year  period  of 
grade  retention: 

(1)  The  employee  has  a  break  in 
service  of  1  workday  or  more;  or 

(2)  The  employee  is  demoted  for 
personal  cause  or  at  the  employee's 
request;  or 

(3)  The  employee  is  placed  in,  or 
declines  a  reasonable  offer  of,  a  position 
the  grade  of  which  is  equal  to  or  higher 
than  the  retained  grade;  or 

(4)  The  employee  elects  in  writing  to 
terminate  the  benefits  of  grade 
retention. 

(b)  Eligibility  for  grade  retention  as  a 
result  of  entitlement  under  §  536.103(b) 
of  this  part  ceases  if  any  of  the  following 
conditions  occurs  at  any  time  after  the 
employee  is  informed  by  management  of 
an  impending  reorganization  or 
reclassification  which  will  or  could 
result  in  reduction  in  grade,  but  before 
the  commencement  of  the  2-year  period 
of  grade  retention: 

(1)  Any  of  the  conditions  listed  in 
paragraph  (a)  of  this  section  except  that 
an  employee's  request  for  placement  in 
a  lower  graded  position,  in  lieu  of 
displacing  an  employee  at  his  or  her 
grade  under  reduction-in-force 
procedures,  is  not  a  declination  of  a 
reasonable  offer  for  grade  retention 
purposes;  or 

(2)  The  employee  fails  to  enroll  in.  or 
to  comply  with  reasonable  written 
requirements  established  to  assure  full 
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legislation  authorized  the  Office  of 
Personnel  Management  to  administer 
the  provisions  of  the  Act  for  Federal 
employees.  This  document  contains 

fViat  cnnnlpmpnt  ar\c] 


contained  in  FPM  letters  in  the  551 
series  and  asknd  what  effect  the 
regulations  had  on  this  material. 

The  regulations  in  t'nis  part  create 
riehts  in  or  imoose  oblications  upon 


government  under  a  CETA  or  WIN 
Program,  persons  employed  by  a  college 
or  university  under  a  College  Work 
Study  Piogram,  student-employees 
assigned  or  attached  to  a  government 
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consideration  under,  a  program 
providing  priority  consideration  for 
placement. 

§  536.208    Termination  of  grade  retention. 

(a)  Grade  retention  terminates  if  any 
of  the  conditions  listed  in  §  536.207(a) 
occurs  after  commencement  of  the  2- 
year  period  of  grade  retention. 

(b)  Grade  retention  as  providexl  by 

§  536.103(b)  also  terminates  if  any  of  the 
conditions  listed  in  §  536.207(b)  occur 
after  the  commencement  of  the  2-year 
period  of  grade  retention. 

(c)  The  effective  date  of  termination  of 
grade  retention  benefits  is: 

(1)  The  day  before  placement  if  the 
termination  is  the  result  of  the 
employee's  placement  in  another 
position;  or 

(2)  At  the  end  of  the  last  day  of  the 
pay  period  which  the  employee: 

(i)  Declines  a  reasonable  otftr;  or 
(ii)  Elects  to  waive  grade  retention 
benefits;  or 

(iii)  Fails  to  enroll  in,  or  comply  with 
reasonable  written  requirements 
established  to  assure  full  consideration 
under,  a  program  providing  priority 
consideration  for  placement. 

§  536.209    Loss  of  eligibility  for,  or 
termination  of,  pay  retention. 

(a)  Eligibility  for  pay  retention,  or 
actual  retention  of  pay,  ceases  if  any  of 
the  following  conditions  occurs  at  any 
time  after  the  employee  had  received 
written  notification  that  his  or  her  pay  is 
to  be  reduced: 

(1)  The  employee  has  a  break  in 
service  of  1  workday  or  more;  or 

(2)  The  employee  is  entitled  to  a  .--ate 
of  basic  pay  which  is  equal  to  or  higher 
than,  or  declines  a  reasonable  offer  of  a 
position  the  rate  of  basic  pay  for  which 
is  equal  to  or  higher  than,  the  rate  to 
which  the  employee  is  entitled  under 
pay  retention;  or 

(3)  The  employee  is  demoted  for 
personal  cause  or  at  the  employee's 
request. 

(b)  The  effective  date  of  termination 
of  pay  retention  benefits  is: 

(1)  The  day  before  placement  if  the 
termination  is  the  result  of  the 
employee's  placement  in  another 
position;  or 

(2)  The  end  of  the  last  day  of  the  pay 
period  in  which  the  employee  declines  a 
reasonable  offer. 

Subpart  C— Miscellaneous  Provisions 

§  536.301     Placement  and  classification 
plans. 

(a)  Agencies  which  employ 
individuals  subject  to  this  part  are 
required  to  establish  in  v/riting 
placement  and  classification  plans. 


(b)  The  placement  and  classification 
plans  must  commit  the  agency  to: 

(1)  Identify  and  correct  classification 
errors;  and 

(2)  Correct  position  management 
problems;  and 

(3)  Carry  out  specific  planned  efforts 
to  place  employees  subject  to  this  part; 
and 

(4)  Pursue  placement  efforts  that  do 
not  adversely  affect  affirmative  action 
goals. 

§  536.302    Appeal  of  termination  of 
benefits  because  of  reasonable  offer. 

(a)  Except  as  provided  for  in 
paragraph  (e)  of  this  section,  an 
employee  whose  grade  or  pay  retention 
benefits  are  terminated  on  the  grounds 
the  employee  declined  a  reasonable 
offer  of  a  position  the  grade  or  pay  of 
which  is  equal  to  or  greater  than  his  or 
her  retained  grade  or  pay  may  appeal 
the  termination  to  the  Office  of 
Personnel  Management. 

(b)  An  employee  who  appeals  under 
this  section  shall  file  the  appeal  in 
writing  v.ith  the  Office  of  Personnel 
Management  not  later  than  20  calendar 
days  after  being  notified  that  his  or  her 
grade  of  pay  retention  benefits  have 
been  terminated,  and  shall  state  in  the 
appeal  the  reasons  why  the  employee 
believes  the  offer  of  a  position  was  not  a 
reasonable  offer. 

(c)  The.Office  of  Personnel 
Management  may  conduct  any 
investigation  or  hearing  it  determines 
necessary  to  ascertain  the  facts  of  the 
case. 

(d)  If  a  decision  by  the  Office  of 
Personnel  Management  on  an  appeal 
under  this  section  requires  corrective 
action  by  an  agency,  including  the 
retroactive  or  prospective  restoration  of 
grade  or  pay  retention  benefits,  the 
agency  shall  take  that  corrective  action. 

(e)  Termination  of  benefits  based  on  a 
declination  of  a  reasonable  offer  by  an 
employee  in  an  exclusively  recognized 
bargaining  unit  may  be  reviewed  under 
negotiated  grievance  and  arbitration 
procedures  in  accordance  with  chapter 
71  of  title  5,  United  States  Code,  and  the 
terms  of  any  applicable  collective 
bargaining  agreement.  An  employee  in 
an  exclusively  recognized  bargaining 
unit  may  not  appeal  a  termination  of 
benefits  to  the  Office  of  Personnel 
Management  if  the  grievance  procedure 
of  the  agreement  by  which  he  or  she  is 
covered  provides  for  this  review. 

(f)  Decisions  issued  by  the  Office  of 
Personnel  Management  shall  be 
considered  final  decisions.  OPM  may.  at 
its  discretion,  reconsider  an  original 
appellate  decision  when  new  and 
material  information  is  presented,  in 
writing,  by  the  employee  or  the  agency. 


which  estabUshes  a  reasonable  doubt  as 
to  the  appropriateness  of  the  original 
decision.  The  request  must  show  that 
the  information  was  not  readily 
available  when  the  decision  was  issued. 
A  request  for  reconsideration  of  an 
original  appeal  decision  must  be 
submitted  to  OPM  within  30  calendar 
days  of  the  date  of  the  original  decision. 

§  536.303    Documentation. 

The  application  of  the  provisions  of 
this  part  shall  be  documented  in  writing 
as  a  permanent  part  of  the  employee's 
Official  Personnel  Folder.  As  a  minimum 
this  documentation  will  include  a  copy 
of  the  letter  described  in  §  536.304. 

§  536.304    Issuance  of  employee  letters. 

When  an  employee  is  entitled  to  grade 
and/or  pay  retention,  the  employing 
agency  shall  give  to  the  employee,  with 
a  copy  of  the  Notification  of  Personnel 
Action  (SF-50)  documenting  entitlement 
to  grade  and/or  pay  retention,  a  letter 
describing  the  circumstances  warranting 
grade  and/or  pay  retention,  and  the 
nature  of  that  entitlement. 

§  536.305    Effect  of  grade  retention  on 
quota  spaces. 

To  determine  the  number  of  positions 
at  GS-16,  -17  and  -18,  or  the  equivalent, 
including  positions  in  the  Senior 
Executive  Service,  authorized  by  an  Act 
of  Congress,  the  grades  (or  SES  levels) 
of  the  positions  occupied,  rather  than 
the  retained  grades,  are  to  be  used. 

§  536.306    Retroactive  entitlement 

Employees  who  are  eligible  for  grade 
retention  as  provided  by  §  536.103(a) 
except  that  the  reduction  in  grade  took 
place  on  or  after  January  1. 1977,  and 
'tjefore  the  first  day  of  the  first  pay 
period  beginning  on  or  after  January  11, 
1979.  shall  be  entitled  to  pay  and 
benefits  as  provided  in  section  801(b)  of 
the  Civil  Service  Reform  Act  of  1978 
under  procedures  and  instructions 
issued  by  the  Office  of  Personnel 
Management. 

IKR  llM    80-40504  FiU  d  i:-29-80:  8  4,1  am| 
BILLING  CODE  632S-01-M 


5  CFR  Part  551 

Federal  Pay  Administration  Under  the 
Fair  Labor  Standards  Act 

agency:  Office  of  Personnel 

Management. 
ACTION:  Final  rule 

summary:  The  Fair  Labor  Standards  Act 
was  amended  by  the  Fair  Labor 
Standards  Amendments  of  1974  to 
include  Federal  employees  under  its 
coverage  effective  May  1, 1974.  The 
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consequential  economic  benefit  for  the 
hospital  or  institution. 

Records  Keeping 


Time  Spent  in  Training 

Numerous  comments  recommended 
that  we  retain  the  prohibition  currently 
contained  in  FPM  Letter  551-3  on  the 


engaged  in  an  internship  program  or 
other  career  related  work  study 
programs,  and  employees  appointed 
under  the  Veterans  Readjustment  Act  (5 
CFR  Part  .'1071.  The  FPM  letter  contains 
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legislation  authorized  the  Office  of 
Personnel  Management  to  administer 
the  provisions  of  the  Act  for  Federal 
employees.  This  document  contains 
regulations  that  supplement  and 
implement  the  Act. 
EFFECTIVE  DATE:  January  29, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  W.  Brown,  [202]  632-4634. 
SUPPLEMENTARY  INFORMATION:  The  Fair 
Labor  Standards  Act  of  1938,  as 
amended,  provides  for  minimum 
standards  for  both  wages  and  overtime 
entitlements,  and  delineates 
administrative  procedures  by  which 
covered  worktime  must  be 
compensated.  Section  4(f]  of  the  Act 
authorizes  the  Office  of  Personntil 
.Management  to  administer  the 
provisions  of  the  Act  for  all  employees 
of  the  United  States,  except  for  those 
who  are  employed  by  the  Library  of 
Congress,  United  States  Postal  Service. 
Postal  Rate  Commission,  or  the 
Tennessee  Valley  Authority;  such 
employees  are  specifically  covered  by 
the  Department  of  Labor's 
administration  of  the  Act.  In  addition  to 
ihis  authority,  the  legislative  history  of 
Pub.  L.  93-259  further  authorizes  the 
Office  of  Personnel  Management  to 
resolve  conflicts  between  the  Act  and 
other  statutory  provisions  entitling 
employees  to  overtime  pay  (120  Cong. 
Rec.  7335). 

These  regulations  establish  the  rules 
and  guidelines  by  which  Federal 
administration  of  the  Act  is  to  be 
effected.  In  addition  to  specifying  OPM's 
iiuthority  and  agencies'  responsibilities, 
ihey  provide  definitions,  rules,  and 

sidelines  by  which  determinations  are 
!o  be  made  as  to  what  time  constitutes 

'hours  or  work,"  and,  therefore,  as  to 
'vhat  time  is  compensable.  Futhermore. 
•ney  provide  the  methodology  by  which 
nrecibC  overtime  pay  entitlements  under 
ihe  Act  shall  be  computed.  Finally,  they 
;irovide  special  overtime  proxisions  for 
employees  engaged  in  fire  protection 
activities  or  law  enforcement  activities. 

On  July  25, 1980.  OPM  published 
proposed  regulations  [45  FR  49580]  for 
its  administration  of  the  Act  in  the 
Federal  sector  and  invited  written 
comments  from  the  public.  Comments 
were  received  from  24  Federal  agencies 
and  four  labor  organizations 
representing  Federal  employees.  These 
comments,  and  OPM's  action  on  these 
comments,  are  summarized  as  follows: 

General 

Numerous  comments  cited  the  need 
for  supplemental  guidance  or  examples 
to  further  clarify  the  regulations  in  this 
part.  Numerous  other  comm.ents  referred 
to  the  more  complete  instructions 


contained  in  FPM  letters  in  the  551 
series  and  ask.od  what  effect  the 
regulations  had  on  this  material. 

The  regulations  in  this  part  create 
rights  in  or  impose  obligations  upon 
employees  or  agencies  for  compliance 
with  the  Act.  The  more  comprehensive 
instructions  and  examples  contained  in 
FPM  letters  in  the  551  series  provide 
supplemental  instructions  and  continue 
in  tffecl,  with  the  exception  of  FPM 
Letter  551-3.  OPM  is  issuing  an  FMP 
loiter  which  rescinds  FPM  Letter  551-3 
and  provides  instructions  for  the 
t.-catment  of  time  spent  in  trai.ning  as 
modified  in  §  551.423  of  Ihs  part.  The 
instructions  in  this  i.ew  letter  are 
effective  on  the  effective  date  of  these 
regulations. 

In  addition.  OPM  is  completing  a  new 
book  551  to  FPM  Supplement  990-2.  It 
will  incorporate  the  instructions  and 
examples  contained  in  existing  FPM 
letters.  When  completed.  Book  551  will 
supplement  and  augment  the 
requirements  of  the  .Act  and  this  part. 
Until  that  time,  the  instructions  and 
guidelines  contained  in  FPM  letters  in 
the  551  series  (with  the  exception  of 
FPM  Letter  551-3)  are  still  appropriate. 

Suffered  or  Permitted  Work 

Two  agencies  recommended 
transferring  the  definition  of  suffered  or 
permitted  work  from  subpart  D,  Hours 
of  Work,  to  the  definitions  section  in 
subpart  A.  This  recommendation  was 
adopted. 

In  addition,  at  the  recommendation  of 
several  agencies,  this  definition  has 
been  modified  to  emphasize  that  the 
employee's  supervisor  (1)  must  have 
knowledge  of  such  work  and  (2)  must 
have  an  opportunity  to  prevent  such 
work  from  being  performed.  It  follows 
that  if  the  supervisor  did  not  know  the 
work  was  being  performed,  he  or  she 
had  no  opportunity  to  prevent  the  work, 
and,  therefore,  the  supervisor  did  not 
suffer  or  permit  the  work.  Of  course, 
once  the  supervisor  knows  work  is  being 
performed  and  does  nothing  to  prevent 
it.  he  or  she  has  suffered  or  permitted 
the  work. 

Trainees 

With  the  change  in  OPM  po,"?ition 
concerning  time  spent  in  training  under 
the  Act.  it  was  necessary  to  define  the 
term  "trainee"  in  §  .551.102  and  to 
exclude  those  persons  meeting  this 
definition  from  coverage  under  OPM's 
administration  of  the  Act  in  §  551.103. 
Trainees  who  are  assigned  or  attached 
to  a  Federal  activity  primarily  for 
training  are  not  employees  of  the 
Government  of  the  United  States  for 
purposes  of  the  Act.  These  include 
persons  employed  by  a  state  or  local 


government  under  a  CETA  or  WIN 
Program,  persons  employed  by  a  college 
or  university  under  a  College  Work 
Study  Piogram,  student-employees 
assigned  or  attached  to  a  government 
hospital  primarily  for  training  (5  CFR 
Part  534),  and  any  other  person  who 
attends  a  training  progiam  that  meets 
the  six  ccnditions  ouained  in  §  5.il.l02. 

Volunteers 

Numerous  commenis  were  received 
recommending  that  persons  who 
p.?rform  volunteer  services  for  a  Federal 
activity  be  excluded  specifically  from 
coverage  under  the  Act.  We  have 
included  a  new  definition  of  "volunteer" 
in  §  551.102. 

In  addition,  in  §  551  103  we  have 
excluded  persons  whose  appointm.ent 
authority  specifically  states  that  Ihey 
aie  to  be  employed  without 
rumpensalior!,  and  persons  who  meet 
the  definition  of  volunteer  in  §  551.102. 
These  include  student  volunteers  (5  CFR 
Part  308),  VISTA  and  Peace  Corps 
volunteers,  and  persons  who  perform 
personal  services  primarily  for  their  own 
benefit  or  for  the  benefit  of  other 
persons — e.g.,  volunteers  in  a  Federal 
hospital  who  write  letters  for  patients  or 
perform  other  personal  amenities  for 
patients.  The  one  group  that  does  not 
meet  the  definition  of  volunteer  in 
§  551.102  and,  therefore,  is  not  excluded 
from  coverage  by  §  551.103,  is  that  made 
up  of  individuals  who  perform  services 
of  economic  benefit  for  a  Federal 
agency.  Persons  in  this  group  meet  the 
"economic  realities"  test  for 
employm.enl.  For  example,  they  may 
perform  services  for  a  Federal  activity  to 
free  Federal  employees  for  other  duties. 
If  they  did  not  perform  such  services. 
Federal  employees  would  have  to. 
Therefore,  their  services  are  of  economic 
benefit  to  the  Federal  activity.  However, 
acceptance  of  such  services  is  subject  to 
the  restriction  in  section  660(b)  of  title 
31,  United  States  Code  (the  Anti- 
Deficiency  Act),  against  accepting 
voluntary  services. 

Subminimum  Wage 

One  labor  organization  recommended 
that  the  criteria  for  compliance  with  the 
subminimum  wage  authority  be  spelled 
out.  OPM  is  issuing  a  separate  FPM 
letter  on  this  subject  at  this  time.  While 
the  subminimum  wage  authority  of  the 
Act  permits  the  employment  of  students, 
learners,  apprentices,  and  handicapped 
workers.  OPM  has  determined  that  use 
of  this  authority  by  Federal  agencies 
will  be  limited  to  handicapped  patients 
who  are  receiving  treatment  or  care  in  a 
Federal  hospital  or  institution  and  who 
are  pennitted  to  perform  work  of  a 
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consequential  economic  benefit  for  the 
hospital  or  institution. 

Records  Keeping 

Numerous  comments  addressed  the 
proposed  OPM  requirement  to  keep 
records  for  a  period  of  six  years.  The 
Office  of  Financial  Management,  GAO. 
advised  that  the  present  records 
retention  schedule  of  three  years  at  the 
agency  level  and  56  years  at  the 
National  Personnel  Records  Center  is 
sufficient  for  its  use  to  settle  pay  claims. 
Therefore,  we  have  removed  the 
reference  to  six  years.  Agencies  will 
continue  to  follow  the  GAO  schedule. 

Rest  Periods  and  Meal  Periods. 

In  numerous  comments  it  was 
requested  that  OPM  specify  how  many 
rest  periods  are  allowed  in  a  workday. 
Agencies  are  responsible  for  scheduling 
the  work  of  their  employees.  This 
includes  scheduling  authorized  rest 
periods  during  the  workday.  We  have 
modified  the  language  in  §  551.411  to 
clarify  that  any  authorized  rest  period  is 
worktime. 

One  agency  had  a  problem  with  the 
term  "bona  fide  meal  periods."  We  do 
not  specify  a  specific  scheduled  meal 
period,  nor  do  we  authorize  a  deduction 
from  hours  worked  when  an  employee 
works  and  does  not  take  an  authorized 
meal  period.  This  term  simply  means 
that,  when  an  employee  has  an 
authorized  meal  period  and  does,  in  fact, 
take  the  meal  period  off,  the  employee  is 
off  duty  during  this  period  and  is  not 
paid  for  it. 

Time  Spent  Traveling 

Nu.merous  comments  questioned  the 
specific  rules  for  compensable  travel 
time  under  the  Act.  These  rules  are 
presently  contained  in  FPM  Letters  551- 
10  and  11.  The  letters  also  include  in 
depth  instructions,  with  examples,  on 
how  the  rules  are  to  be  applied  under 
the  Act.  The  rules  are  consistent  with 
the  rulings,  interpretations,  and  opinions 
of  the  Department  of  Labor  and  the 
courts  in  the  private  sector.  We 
recognize  that  the  rules  for  compensable 
travel  time  under  title  5.  United  States 
Code,  differ  considerably  from  those 
under  FLSA.  This  area  is  one  of  the  most 
difficult  in  premium  pay  administration 
because  of  the  dual  administrations  of 
title  5  and  the  FLSA.  The  rules,  for 
compensable  travel  time  must  be 
applied  separately  under  each  law,  title 
5  and  FLSA,  and  nonexempt  employees 
are  to  be  paid  under  whichever  law 
provides  them  the  greater  overtime  pay 
benefit. 


Time  Spent  in  Training 

Numerous  comments  recommended 
that  we  retain  the  prohibition  currently 
contained  in  FPM  Letter  551-3  on  the 
payment  of  overtime  pay  for  a  period  of 
training  under  the  Act.  The  change  in 
OPM  determination  concerning  time 
spent  in  training  was  brought  about  by 
(1)  a  better  understanding  of  the 
differences  between  title  5,  United 
States  Code,  and  the  FLSA,  and  (2)  other 
relevant  decisions  by  OPM  in  its 
experience  in  resolving  conflicts 
between  the  two  laws.  It  has  been 
OPM's  position,  endorsed  by  GAO,  that 
the  two  laws  are  to  be  adm.inistered 
separately  and  independendy,  with 
nonexempt  employees  being  paid  under 
whichever  law  provides  them  the 
greater  overtime  pay  benefit.  Consistent 
with  this  position,  we  have  modified  our 
original  determination  to  provide  that 
time  spent  in  training  outside  regular 
working  hours  is  compensable  as  hours 
of  work  under  the  FLSA  if  certain 
specific  criteria  are  met.  This  change 
will  bring  OPM's  administration  of  the 
FLSA  into  line  with  that  of  the 
Department  of  Labor  in  the  private 
sector  and  will  produce  consistency  in 
OPM's  administration  of  the  Act. 

We  have  modified  the  language  in 
§  551.423.  and  have  prepared  an  FPM 
letter  to  provide  supplemental 
instructions  in  response  to  the  myriad  of 
comments  received  on  this  section.  The 
new  FPM  letter  rescinds  FPM  Letter 
531-3  and  is  to  be  effective  on  the 
effective  date  cf  the  regulations. 
Together  the  regulations  in  §  551.423  and 
the  supplemental  instructions  in  the 
FPM  letter  clearly  outline  those 
situations  when  time  spent  in  training  is 
hours  of  work  and  those  situations  when 
tune  spent  in  training  is  not  hours  of 
work.  A  summary  of  the  changes  in 
language  in  §  551.423  and  the 
instructions  contained  in  the  FPM  letter 
follows: 

A  paragraph  was  added  in  this  section 
to  cl.irify  further  the  phrases,  "directed 
to  participate,"  and  "to  improve  the 
employee  s  performance  *   •  •  of  his  or 
her  current  position."  The  FPM  letter 
provides  specific  instructions  on  what 
training  meets  these  criteria. 

A  paragraph  was  added  in  this  section 
to  dddiess  preparatory  time  for 
attendance  at  training.  The  FPM  letter 
provides  additional  instructions  on  how 
an  agency  may  determine  the 
appropriate  allowance  for  preparatory 
time  and  when  such  preparatory  time  is 
hours  of  work. 

A  special  provision  was  added  in  this 
section  to  address  employees  engaged  in 
an  apprenticeship  program  or  other 
entry  level  training  programs,  employees 


engaged  in  an  internship  program  or 
other  career  related  work  study 
programs,  and  employees  appointed 
under  the  Veterans  Readjustment  Act  (5 
CFR  Part  307).  The  FPM  letter  contains 
special  instructions  for  the  treatment  of 
training  time  for  employees  in  these 
programs.  Furthermore.  OPM  will  issue 
Federal  Personnel  Manual  guidance 
reflecting  this  change  in  its  chapter  410 
on  training. 

Time  Spent  Adjusting  Grievances  or 
Performing  Representational  Functions 

Numerous  comments  expressed  a 
need  to  distinguish  clearly  between  time 
spent  by  a  grievant  adjusting  his  or  her 
grievance  and  "official  time"  spent  by 
an  employee  representative  perfornriing 
representational  functions.  The  language 
in  §  551.424  has  been  revised  to  clarify 

(1)  that  anytime  spent  by  a  grievant  in 
the  settlement  of  his  or  her  grievance 
while  the  grievant  is  required  to  be  on 
the  agency's  premises  is  worktime,  and 

(2)  that  any  "offficial  time"  granted  by 
an  agency  and  used  by  an  employee 
representative  in  the  performance  of 
representational  functions  is  worktime. 

One  agency  expressed  concern  over 
tiie  meaning  of  the  phrase,  "while 
otherwise  in  a  duty  status."  The  key  to 
whether  time  spent  performing 
representational  functions  outside 
regular  working  hours  is  overtime  work 
is  that  the  employee  representative  must 
already  have  been*n  an  overtime  duty 
status  at  the  direction  of  the  agency  at 
the  time  an  event  arises  which  calls  for 
the  performance  of  representational 
functions.  The  employee  representative 
cannot  extend  his  or  her  duty  hours 
(including  overtime  hours)  solely  for  the 
purpose  of  extending  representational 
functions  into  overtime  hours. 

Time  Spent  Receiving  Medical  Attention 

Three  agencies  recommended  that  the 
time  spent  receiving  medical  attention 
should  be  limited  to  job-related  illnesses 
or  injuries,  and  another  agency 
recomm.ended  that  such  time  be  limited 
to  one  hour.  It  must  be  emphasized  that 
§  551.425  addresses  only  a  situation 
where  an  employee  has  already 
leportcd  to  work  and  subsequently 
becomes  ill  or  injured,  and.  further,  it 
only  applies  to  that  specific  workday. 
This  provision  cannot  be  limited  to  a 
job-related  illness  or  injury,  and  it 
cannot  be  limited  to  a  specific  period  of 
time.  However,  it  is  limited  to  situations 
when  an  employee  is  receiving  medical 
attention  at  the  direction  and  under  the 
control  of  the  agency.  When  these 
criteria  are  met,  the  employee  is  on  duty 
during  the  time  he  or  she  receives 
medical  attention. 
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Two  agencies  recommended  that  this 
section  be  expanded  to  include  time 
spent  by  an  employee  taking  a  physical 
examination  that  is  required  for 
continued  employment  with  the  agency. 
This  recommendation  was  adapted. 

Time  Spent  in  Charitable  Activities 

The  comments  of  a  few  agencies 
expressed  some  confusion  concerning 
the  treatment  of  time  spent  by 
volunteers  in  charitable  activities.  It 
must  be  emphasized  that  the  rules  for 
the  treatment  of  such  time  contained  in 
§  551.426  apply  only  to  employees  of  an 
agency.  Volunteers,  as  defined  in 
§  551.102,  are  not  employees  under  the 
Act,  and,  therefore,  this  section  is  not 
applicable  to  such  individuals. 

Time  Spent  on  Standby  Duty  or  in  an 
On-Call  Status 

Two  agencies  recommended  th^it 
§  551.431  be  revised  to  distinguish 
clearly  between  (1)  standby  duty  and  (2) 
time  spent  in  an  on-call  status.  This 
recommendation  was  adopted. 

In  addition,  one  labor  organization 
recommended  that  time  spent  in  on-call 
status  be  compensable.  Under  the  Act. 
an  employee  is  either  on  duty  or  off 
duty.  There  is  no  provision  for  a  semi- 
duty  status  such  as  standby  duty  or  on- 
call  status.  Therefore,  0PM  was  faced 
with  the  task  of  determining  whether 
standby  duty  and  time  spent  in  an  on- 
call  status  are  properly  worktime  under 
the  Act.  OPM  determined  that  the 
severe  restrictions  placed  on  an 
employee's  whereabouts  and  time  to 
qualify  for  standby  duty  pay  under  title 
5,  United  Slates  Code,  make  such  duty 
worktime  under  the  Act.  However,  the 
Department  of  Labor  and  the  courts 
have  not  seen  fit  to  consider  time  spent 
in  an  on-call  status  a  severe  enough 
limitation  on  an  employee's  off  duty 
time  to  require  compensation  for  such 
status.  Therefore,  we  determined  that 
time  spent  in  an  on-call  status  is  not 
worktime.  This  policy  determination 
was  promulgated  in  FPM  Letter  551-14. 
dated  May  15, 1978.  The  feasibility  of  a 
premium  or  a  differential  to  ensure  an 
employee's  availability  during  a  period 
of  on-call  status  is  currently  being 
reviewed  by  the  Compensation  Piogram 
Development  Division,  OPM. 

Maximum  Earnings  Limitation 

One  agency  recoinmended  t!ic 
inclusion  of  a  statement  that  the 
maximum  limitation  on  an  employee's 
aggregate  pay  (basic  pay  and  premium 
pay]  under  title  5,  United  Slates  Code, 
does  not  apply  to  overtime  pay  un.ler 
the  Act.  This  recomniendafion  vwis 
adopted. 


Fractional  Hours  of  Work 

Numerous  agencies  questioned  the 
requirements  to  pay  for  irregular, 
unscheduled  overtime  work  in  fractions 
of  a  quarter  of  an  hour  or  less,  and  to 
pay  for  every  minute  of  regularly 
scheduled  overtime  work.  They 
indicated  that  it  would  be 
administratively  burdensome  to  comply 
with  these  requirements.  The 
requirements  contained  in  §  551.521  are 
not  a  change  in  policy,  but  merely 
express  in  regulatory  language  the 
procedures  currently  prescribed  in  FPM 
Letter  551-6,  dated  June  12, 1975. 

Recently,  the  Comptroller  General 
concurred  in  an  OPM  proposal  to 
provide  for  rounding  of  odd  minutes  of 
irregular,  unscheduled  overtime  work 
under  title  5,  United  States  Code.  For 
example,  if  an  agency  is  paying  for  such 
overtime  work  in  increments  of  15 
minutes,  seven  minutes  or  less  may  be 
rounded  down  to  zero  and  eight  minutes 
or  more  may  be  rounded  up  to  15 
minutes.  OPM  is  currently  amending  5 
CFR  Part  550  to  provide  for  the  rounding 
of  odd  minutes  under  title  5.  This  section 
has  been  revised  to  provide  for  the 
rounding  of  odd  minutes  of  irregular, 
unscheduled  overtime  work  on  the  same 
basis.  The  revision  will  provide  agencies 
four  possible  administrative  procedures 
for  the  treatment  of  irregular, 
unscheduled  overtime  work:  (1)  Restrict 
the  performance  of  overtime  work  to  the 
full  fraction  used  to  account  for 
overtime  work,  (2]  pay  for  every  minute 
of  irregular,  unscheduled  overtime  work, 
(3)  round  odd  minutes  of  irregular, 
unscheduled  overtime  work  on  a  daily 
basis,  or  (4)  accumulate  odd  minutes  of 
irregular,  unscheduled  overtime  work 
and  round  on  a  workweek  basis. 
Agencies  are  encouraged  to  adopt  the 
same  administrative  procedure  under 
both  title  5  and  the  FLSA. 

Compensatory  Time  Off 

Two  agencies  and  one  labor 
organization  commented  on  the 
seemingly  limited  use  of  compensatory 
time  off  under  this  part — i.e.,  that 
compensatory  time  off  may  be  taken 
only  in  the  same  workweek.  The  rules 
contained  in  §  551.531,  which  are 
consistent  with  instructions  contained  in 
FPM  Letter  .551-6,  dated  June  12,  1975, 
allow  for  the  use  of  compensatory  time 
off  in  subsequent  workweeks,  provided 
the  employee's  overtime  pay  entitlement 
under  title  5,  United  States  Code,  is 
equal  to  or  greater  than  his  or  her 
overtime  pay  entitlement  under  the 
FLSA.  and  the  employee  makes  a 
written  requests  for  such  com.pensatoiy 
time  off. 


We  acknowledge  the  position 
expressed  by  the  Wage  and  Hour 
Division,  Department  of  Labor,  that  an 
employee  is  entitled  to  overtime  pay  for 
overtime  work  and  that  overtime 
payments  must  be  made  within  the 
regular  pay  periods.  This  is  the  basis  for 
the  Wage  and  Hour  Division's  position 
that  an  employer  may  not  credit  an 
employee  with  compensatory  time  off 
for  overtime  work  to  be  used  in 
subsequent  pay  periods.  The  Wage  and 
Hour  Divisions,  at  the  same  time, 
expressed  its  awareness  of  the  statutory 
conflict  between  the  FLSA  and  title  5. 
OPM  has  addressed  this  conflict  by 
administering  both  laws  concurrently 
and  requiring  compensation  under 
whichever  law  provides  the  greater 
overtime  pay  benefit.  When  an 
employee's  entitlement  to  overtime  pay 
under  title  5  is  equal  to  or  greater  than 
his  or  her  entitlement  to  overtime  pay 
under  the  FLSA,  the  employee  may 
excercise  his  or  her  statutory 
entitlement  to  request  compensatory 
time  off  in  lieu  of  overtime  pay  under 
title  5. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  purposes  of 
E.0. 12044. 

Office  of  Personnel  Management. 
JoAnn  B.  Platter, 
Assistant  Issuance  System  Manager. 

Accordingly,  OPM  is  adding  Subparts 
A,  C,  D,  and  E  to  5  CFR  Part  551,  to  read 
as  follows: 

PART  551-PAY  ADMINISTRATION 
UNDER  THE  FAIR  LABOR 
STANDARDS  ACT 


Subpart  A— General  Provisions 


Sfc. 

551.101 

551.102 

551.103 

551.104 


General. 
Definitions. 
Coverage. 
Administrative  authority. 


Subpart  C— Minimum  Wage  Provisions 
Basic  Provision 

551.301     Minimum  wage. 
Submininium  Wage 
551.311     Subminimum  wage. 
Subpart  D— Hours  of  Work 
Genera!  Provisions 

551.401  Basic  principles. 

551.402  Agency  responsibility. 

Application  of  Principles  in  Relation  to 
Normal  Workday 

551.411  Workday. 

551.412  Preparatory  or  concluding  arlivities. 

.Application  of  Principles  in  Relation  to  Other 
.Activities 

531.421     Regular  working  hours. 
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Subpart  C— Minimum  Wage  Provisions 
Basic  Provision 
§551.301    Minimum  wage. 


Application  of  Principles  in  Relation  to 
Normal  Workday 

§551.411    Workday. 

(a)  For  the  purposes  of  this  part. 


(3)  An  employee  is  required  to  travel 
as  a  passenger  on  a  one-day  assignment 
away  from  the  official  duty  station;  or 

(4)  An  employee  is  required  to  travel 
as  a  passenger  on  an  overnight 
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551.422  Time  spent  traveling. 

551.423  Time  spent  in  training  or  attending  a 
lecture,  meeting,  or  conference. 

551.424  Time  spent  adjusting  grievances  or 
performing  representational  functions. 

551.425  Time  spent  receiving  medical 
attention. 

551.425    Time  spent  in  charitable  activities. 

Special  Situations 

551.431    Time  spent  cm  standby  duty  or  in  an 

on-call  status. 
.551  432    Sleep  time. 

Subpart  E— Overtime  Pay  Provisions 

Basic  Provisions 

551.501     Overtime  pay. 
Overtime  Pay  Computations 

551.511  Hourly  regular  rate  of  pay. 

551.512  Overtime  pay  entitlement. 

551.513  Payment  of  greater  overtime  pay 
entitlement. 

ffactional  Hours  of  Work 

551.521     Fractional  hours  of  work. 
Compensatory  Time  Off 
551.531     Compensatory  time  off. 

Special  Overtime  Pay  Provisions 

551.541     E.tiiployeiis  engaged  in  fire 

protection  activities  or  law  enforcement 
activities. 
Authority:  Pub.  I..  P3-259:  29  U.S.C.  204f. 

Subpart  A— General  Provisions 

§  551.101     General. 

(dj  Section  3(eji2]  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended, 
authorizes  the  apphcation  of  the 
provisions  of  the  Act  to  any  person 
employed  by  the  Government  of  the 
United  States,  as  specified  in  that 
section.  Section  4(f)  of  the  Act 
authorizes  the  Office  of  Personnel 
Management  to  administer  the 
provisions  of  the  Act  for  ail  such 
employees,  e.xcept  for  those  who  are 
employed  by  the  Library  of  Congress, 
United  States  Postal  Service,  Postal  Rate 
Commission,  or  the  Tennessee  Valley 
Authority;  the  named  groups  of 
employees  are  specifically  excluded 
from  the  Office  of  Personnel 
Management's  administration. 

(b)  The  Act  provides  for  minimum 
standards  for  both  wages  and  overtime 
entitlements,  and  delineates 
administrative  procedures  by  which 
covered  worktime  must  be 
compensated.  Included  in  the  Act  are 
provisions  related  to  child  labor,  equal 
pay,  and  portal-to-portal  activities.  In 
addition,  the  Act  exempts  specified 
employees  or  groups  of  employees  from 
the  application  of  certain  of  its 
provisions.  It  prescribes  penalties  for  the 
commission  of  specifically  prohibited 
acts. 

(c)  This  part  contains  the  regulations, 
criteria,  and  conditions  that  the  Office  of 


Personnel  Management  has  prescribed 
for  the  administration  of  the  Act.  This 
part  supplements  and  implements  the 
Act,  and  must  be  read  in  conjunction 
with  it. 

§  551.102    Definitions. 

In  this  part; 

(a)  "Act"  means  the  Fair  Labor 
Standards  Act  of  1938.  as  amended  (29 
U.S.C.  201  et  seq.J; 

(b)  ''Agency",  for  purposes  of  tke 
Office  of  Personnel  Management's 
administration  of  the  Act.  means  any 
instrumentality  of  the  United  States 
Government,  or  any  constituent  element 
thereof  acting  directly  or  indirectly  as  an 
employer,  as  this  term  is  defined  in 
section  3(dJ  of  the  Act;  but  does  not 
include: 

(1)  The  Library  of  Congress; 

(2)  The  United  States  Postal  Service; 

(3)  The  Postal  Rate  Commission;  or 

(4)  The  Tennessee  Valley  Authority; 
all  of  which  are  subject  to  the 
administration  of  the  Act  by  the 
Department  of  Labor,  under  Title  29, 
Code  of  Federal  Regulations, 

(c)  "Employ"  means  to  engage  a 
person  in  an  activity  that  is  for  the 
benefit  of  an  agency,  as  defined  for  this 
part,  and  includes  any  hours  of  work 
that  are  suffered  or  permitted. 

(d)  "Employee"  means  a  person  who 
is  employed: 

(Ij  In  an  executive  agency: 
(2]  As  a  civilian  in  a  military 
department; 

(3)  In  a  nonappropriated  fund 
instrumentality  of  an  executive  agency 
or  a  military  department;  or 

(4)  In  a  unit  of  the  legislative  or 
judicial  branch  of  the  Government  that 
has  positions  in  the  com.petitive  service. 

(e)  "Suffered  or  permitted"  work 
means  any  work  performed  by  an 
em.ployee  for  the  benefit  of  an  agency, 
whether  requested  or  not,  provided  the 
employee's  supervisor  knows  or  has 
reason  to  believe  that  the  work  is  being 
performed  and  has  an  opportunity  to 
prevent  the  work  from  being  performed. 

(f)  "Trainee"  means  a  person  who 
does  not  meet  the  definition  of 
"employee"  in  (d),  above,  and  who  is 
assigned  or  attached  to  a  Federal 
activity  primarily  for  training.  A  person 
who  attends  a  training  program  under 
the  following  conditions  is  considered  a 
"trainee"  and,  therefore,  is  not  an 
"employee"  of  the  Government  of  the 
United  States  for  purposes  of  the  Act; 

(1)  The  training,  even  though  it 
includes  actual  operation  of  the  facilities 
of  the  Federal  activity,  is  similar  to  that 
given  in  a  vocational  school  or  other 
institution  of  learning; 

(2)  The  training  is  for  the  benefit  of 
the  individual; 


(3)  The  trainee  does  not  displace 
regular  employees,  but,  rather,  is 
supervised  by  them; 

(4)  The  Federal  activity  which 
provides  the  training  derives  no 
immediate  advantage  from  the  activities 
of  the  trainee;  on  occasion  its  operations 
m.ay  actually  be  impeded; 

(5)  The  trainee  is  not  necessarily 
entitled  to  a  job  with  the  Federal 
activity  at  the  completion  of  the  training 
period:  and 

(6)  The  agency  and  the  trainee 
understand  that  the  trainee  is  not 
entitled  to  the  payment  of  v\ages  from 
the  agency  for  the  time  spent  in  training. 

(g)  "Volunteer"  means  a  person  who 
does  not  meet  the  definition  of 
"employee"  in  (d).  above,  and  who 
volunteers  or  donates  his  or  her  service 
the  primary  benefit  of  which  accrues  to 
the  performer  of  the  service  or  to 
someone  other  than  the  agency.  Under 
such  circumstances  there  is  neither  an 
expressed  nor  an  implied  compensation 
agreement.  Services  performed  by  such 
a  volunteer  include  personal  services 
that,  if  left  unperform.ed,  would  not 
necessitate  the  assignment  of  an 
em.ployee  to  perform  them. 

§551.103    Coverage. 

(a)  Any  employee  of  an  agency  who  is 
not  specifically  excluded  by  another 
statute  is  covered  by  the  Act.  This 
includes  any  person  who  is: 

(1)  Defined  as  an  employee  under 
section  2105  of  title  5,  United  States 
Code; 

(2)  Appointed  under  other  appropriate 
authority;  or 

(3)  Suffered  or  permitted  to  work  by 
an  agency  whether  or  not  formally 
appointed. 

(bj  The  following  persons  are  not 
covered  under  the  Act: 

(1)  A  person  appointed  under 
appropriate  authority  without 
compensation; 

(2)  A  trainee  as  defined  in  §  551.102(f): 
or 

(3)  A  volunteer  as  defined  in 
§  551.102(g). 

§  55 1 . 1 04    Administrative  authority. 

The  Office  of  Personnel  Management 
is  the  administrator  of  the  provisions  of 
the  Act  with  respect  to  any  person 
employed  by  an  agency,  except  for  the 
equal  pay  provisions  contained  in 
section  6(d)  of  the  Act,  which  are 
administered  by  the  Equal  Employment 
Opportunity  Commission. 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations 


85665 


(4)  Time  spent  by  an  employee 
performing  work  for  the  agency  during  a 
period  of  training  shall  be  considered 
hours  of  work. 

(b)  The  following  phrases  contained  in 
fal,  above,  are  further  clarified: 


§  551.425    Time  spent  receiving  medical 
attention. 

(a)  Time  spent  waiting  for  and 
receiving  medical  attention  for  illness  or 
injury  shall  be  considered  hours  of  work 
if: 


§551.432    Sleep  time. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  bona  fide  sleep  time 
that  fulfills  the  following  conditions 
shall  not  be  considered  hours  of  work  if; 

fll  The  tour  of  dutv  is  24  hours  or 
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Subpart  C— Minimum  Wage  Provisions 
Basic  Provision 

§  551.301    Minimum  wage. 

(a)  Except  as  provided  in  §  551.311,  an 
agency  shall  pay  each  of  its  employees 
wages  at  rates  not  less  than  the 
minimum  wage  specified  in  section 
6(a)(1)  of  the  Act  for  all  hours  of  work  us 
defined  in  subpart  D  of  this  part. 

(b)  An  employee  has  been  paid  in 
compliance  with  the  minimum  wage 
provisions  of  this  subpart  if  the 
employee's  hourly  regular  rate  of  pay,  as 
defined  in  §  551.511(a)  of  this  part,  for 
the  workweek  is  equal  to  or  in  excess  of 
the  rate  specified  in  section  6(a)(1)  of  the 
Act. 

Subminimum  Wage 

§  551.31 1    Subminimum  wage. 

An  agency  may,  if  it  meets  certain 
criteria  published  by  the  Office  of 
Personnel  Management,  employ  certain 
groups  of  less  than  fully  productive 
employees  (e.g..  handicapped  patient 
workers)  at  rates  less  than  the  minimum 
wage  specified  in  section  6(a)(1)  of  the 
Act. 

Subpart  D— Hours  of  Work 
General  Provisions 

§551.401     Basic  principles. 

(a)  All  time  spent  by  an  employee 
performing  an  activity  for  the  benefit  of 
an  agency  and  under  the  control  or 
direction  of  the  agency  is  "hours  of 
work."  Such  time  includes: 

(1)  Time  during  which  an  employee  is 
required  to  be  on  duty; 

(2)  Time  during  which  an  employee  is 
suffered  or  permitted  to  work;  and 

(3)  Waiting  time  or  idle  time  which  is 
under  the  control  of  an  agency  and 
which  is  for  the  benefit  of  an  agency. 

(b)  Paid  periods  of  nonwork  (e.g., 
leave,  holidays,  or  excused  absences) 
are  not  hours  of  work  for  the  proposes  of 
this  part. 

(c)  Time  that  is  considered  hours  of 
work  under  ihis  part  shall  be  used  only 
to  determine  an  employee's  entitlement 
to  minimum  wages  or  overtime  pay 
under  the  Act.  and  shall  not  be  used  to 
determine  hours  of  work  for  pay 
administration  under  title  5.  Unil'^d 
States  Code,  or  any  other  authority. 

551.402    Agency  responsibility. 

(a)  An  agency  is  responsible  for 
exercising  appropriate  controls  to  assure 
that  only  that  work  for  which  it  intends 
to  make  payment  is  performed. 

(b)  An  agency  shall  keep  com.plete 
and  accurate  records  of  all  hours 
worked  by  its  employees. 


Application  of  Principles  in  Relation  to 
Normal  Workday 


§551.411    Workday. 

(a)  For  the  purposes  of  this  part, 
"workday"  means  the  period  between 
the  commencement  of  the  principal 
activity(s]  that  an  employee  is  engaged 
to  perform  on  a  given  day,  and  the 
cessation  of  the  principal  activity(s)  for 
that  day.  All  time  spent  by  an  employee 
in  the  performance  of  such  activity(s)  is 
hours  of  work.  The  workday  is  not 
limited  to  a  calendar  day  or  any  other 
24-hour  period. 

(b)  Any  rest  period  authorized  by  an 
agency  that  does  not  exeed  20  minutes 
and  that  is  within  the  workday  shall  be 
considered  hours  of  work. 

(c)  Bona  fide  meal  periods  shall  not  be 
considered  hours  of  work. 

§  55 1 .4 1 2    Preparatory  or  concluding 
activities. 

(a)  A  preparatory  or  concluding 
activity  that  is  closely  related  to  the 
principal  activity,  and  is  indispensable 
to  its  performance,  is  an  integral  part  of 
the  principal  activity  and  is.  therefore,  a 
part  of  the  workday  and  shall  be 
considered  hours  of  work. 

(b)  A  preparatory  or  concluding 
activity  that  is  not  an  integral  part  of  the 
performance  of  the  principal  activity  is 
not  a  part  of  the  workday.  Such  an 
activity  is  a  preliminary  or  postliminary 
activity  and  is  not  considered  hours  of 
work. 

Application  of  Principles  in  Relation  to 
Other  Activities 

§  551.421    Regular  working  hours. 

(a)  Under  the  Act  there  is  no 
requirement  that  a  Federal  employee 
have  a  regularly  scheduled 
administrative  workweek.  However, 
under  title  5  United  States  Code,  and 
Part  610  of  this  chapter,  the  head  of  an 
agency  is  required  to  establish  vvoik 
schedules  for  his  or  her  employees.  In 
determining  what  activities  constltule 
hours  of  work  under  the  Act,  there  is 
generally  a  distinction  based  on  whether 
the  activity  is  performed  by  an 
employee  during  regular  working  hours 
or  outside  regular  working  hours.  For 
purposes  of  this  part,  "regular  working 
hours"  means  the  hours  and  days  during 
which  an  employee  is  normally 
scheduled  to  be  on  duty. 

§551.422    Time  spent  traveling. 

(a)  Time  spent  traveling  shall  be 
considered  hours  of  work  if: 

(1)  An  employee  is  required  to  travel 
during  regular  working  hours; 

(2)  An  employee  is  required  to  drive  a 
vehicle  or  perform  other  work  while 
traveling; 


(3)  An  employee  is  required  to  travel 
as  a  passenger  on  a  one-day  assignment 
away  from  the  official  duty  station;  or 

(4)  An  employee  is  required  to  travel 
as  a  passenger  on  an  overnight 
assignment  away  from  the  official  duty 
station  during  hours  on  nonworkdays 
that  correspond  to  the  employee's 
regular  working  hours. 

(b)  An  employee  who  travels  from 
home  before  the  regular  workday  begins 
and  returns  home  at  the  end  of  the 
workday  is  engaged  in  normal  "home  to 
work"  travel;  such  travel  is  not  hours  of 
work.  When  an  employee  travels 
directly  from  home  to  a  temporary  duty 
location  outside  the  limits  of  his  or  her 
official  duty  station,  the  time  the 
employee  would  have  spent  in  normal 
home  to  work  travel  shall  be  deducted 
from  hours  of  work  as  specified  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 

(c)  An  employee  who  is  offered  one 
mode  of  transportation,  and  who  is 
permitted  to  use  an  alternative  mode  of 
transportation,  or  an  employee  who 
travels  at  a  time  other  than  that  selected 
by  the  agency,  shall  be  credited  with  the 
lesser  of: 

(1)  The  actual  travel  time  which  is 
hours  of  work  under  this  section;  or 

(2)  The  estimated  travel  time  which 
would  have  been  considered  hours  of 
work  under  this  section  had  the 
employee  used  the  mode  of 
transportation  offered  by  the  agency,  or 
traveled  at  the  time  selected  by  the 
agency. 


§  551.423    Time  spent  on  training  or 
attending  a  lecture,  meeting,  or  conference. 

(a)  Time  spent  in  training,  whether  or 
not  it  is  under  the  purview  of  Part  410  of 
this  chapter,  shall  be  administered  as 
follows: 

(1)  Time  spent  in  training  during 
regular  working  hours  shall  be 
considered  hours  of  work. 

(2)  Time  spent  in  training  outside 
regular  working  hours  shall  be 
considered  hours  of  work  if: 

(i)  The  employee  is  directed  to 
participate  in  the  training  by  his  or  her 
employing  agency;  and 

(ii)  The  purpose  of  the  training  is  lo 
improve  the  employee's  performance  of 
the  duties  and  responsibilities  of  his  or 
her  current  position. 

(3)  Time  spent  in  apprenticeship  or 
other  entry  level  training,  or  internship 
or  other  career  related  work  study 
training,  or  training  under  the  Veterans 
Readjustment  Act  (5  CFR  Part  307) 
outside  regular  working  hours  sh<ill  not 
be  considered  hours  of  work,  provided 
no  productive  work  is  performed  during 
such  periods. 
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or  dependent  on  hours  of  work, 
production,  or  efficiency  (e.g..  a  cash 
award  for  a  suggestion  made  by  an 
employee  and  adopted  by  an  agency); 


least  equal  to  the  employee's  straight 
time  rate  of  pay  for  all  nonovertime 
hours  of  work  in  the  workweek. 

5  551.513    Payment  of  greater  overtime 


(b)  The  "tour  of  duty"  of  an  employee 
engaged  in  these  activities  shall  include 
all  time  the  employee  is  on  duty.  Meal 
periods  and  sleep  periods  are  included 
in  fhp  tniir  nf  dutv  exceot  as  otherwise 
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(4)  Time  spent  by  an  employee 
performing  work  for  the  agency  during  a 
period  of  training  shall  be  considered 
hours  of  work. 

(b)  The  following  phrases  contained  in 
(a),  above,  are  further  clarified; 

(1)  "Directed  to  participate"  means 
that  the  training  is  required  by  the 
agency  and  the  employee's  performance 
or  continued  retention  in  his  or  her 
current  position  will  be  adversely 
affected  by  nonenrollment  in  such 
training. 

(2)  Training  "to  improve  the 
employee's  performance  .  .  «  of  his  or 
her  current  position"  is  distinguished 
from  upward  mobility  training  or 
developmental  training  to  provide  an 
employee  the  knowledge  or  skills 
needed  for  a  subsequent  position  in  the 
same  career  field. 

(c)  Time  spent  by  an  em.ployce  within 
an  agency's  allowance  of  preparatory 
time  for  attendance  at  training  shall  be 
considered  hours  of  work  if  such 
preparatory  time  is: 

(1)  During  an  employee's  regular 
working  hours;  or 

(2)  Outside  the  employees  regular 
working  hours,  and  the  purpose  of  the 
training  meets  the  requirements  of  (a)(2), 
above. 

(d)  Time  spent  attending  a  lecture, 
meeting,  or  conference  shall  be 
considered  hours  of  work  if  attcindance 
is; 

(1)  During  an  employee's  regular 
working  hours;  or 

(2)  Outside  an  employee's  regular 
working  hours,  and 

(i)  The  employee  is  directed  by  an 
agency  to  attend  such  an  event;  or 

(ii)  The  employee  performs  work  for 
the  benefit  of  the  agency  during  such 
attendance. 

§  551.424    Time  spent  adjusting  grievances 
or  performing  representational  functions. 

(a)  Time  spent  by  an  employee 
adjusting  his  or  her  grievance  (or  any 
appealable  action)  with  an  agency 
during  the  time  the  employee  is  required 
to  be  on  the  agency's  premises  shall  be 
considered  hours  of  work. 

(b)  "Official  time"  granted  an 
employee  by  an  agency  to  perform 
representational  functions  during  those 
hours  when  the  employee  is  otherwise 
in  a  duty  status  shall  be  considered 
hours  of  work.  This  includes  time  spent 
by  an  employee  performing  such 
functions  during  regular  working  hours 
(inclu  Jmg  regularly  scheduled  overtime 
hour;.),  or  during  a  period  of  irregular, 
uns-;,heduled  overtime  work,  provided 
an  event  arises  incident  to 
representational  functions  that  must  be 
dealt  with  during  the  irregular, 
unscheduled  overtime  period. 


§  551.425    Time  spent  receiving  medical 
attention. 

(a)  Time  spent  waiting  for  and 
receiving  medical  attention  for  illness  or 
injury  shall  be  considered  hours  of  work 
if: 

(1)  The  medical  attention  is  required 
on  a  workday  an  employee  reported  for 
duty  and  subsequently  became  ill  or 
was  injured: 

(2)  The  time  spent  receiving  medical 
attention  occurs  during  the  employee's 
regular  working  hours;  and 

(3)  The  employee  receives  the  medical 
attention  on  the  agency's  premises,  or  at 
the  direction  of  the  agency  at  a  medical 
facility  away  from  the  agency's 
premises. 

(b)  Time  spent  taking  a  physical 
examination  that  is  required  for  the 
employee's  continued  employment  with 
the  agency  shall  be  considered  hours  of 
work. 

§  551.426    Time  spent  in  charitable 
activities. 

Time  spent  working  for  public  or 
charitable  purposes  at  an  agency's 
request,  or  under  an  agency's  direction 
or  control,  shall  be  considered  hours  of 
work.  However,  time  spent  voluntarily 
in  such  activities  outside  an  employee's 
regular  working  hours  is  not  hours  of 
work. 

Special  Situations 

§  551.431    Time  spent  on  standby  duty  or 
in  an  on-call  status. 

(a)  An  employee  will  be  considered  on 
duty  and  time  spent  on  standby  duty 
shall  be  considered  hours  of  work  if: 

(1)  The  employee  is  restricted  to  an 
agency's  premises,  or  so  close  thereto 
that  the  employee  cannot  use  the  time 
effectively  for  his  or  her  own  purposes; 
or 

(2)  The  employee,  although  not 
restricted  to  the  agency's  premises: 

(i)  Is  restricted  to  his  or  her  living 
quarters  or  designated  post  of  duty; 

(ii)  Has  his  or  her  activities 
substantially  limited;  and 

(iii)  Is  required  to  remain  in  a  state  of 
readiness  to  perform  work. 

(b)  An  employee  will  be  considered 
off  duty  and  time  spent  in  an  on-call 
status  shall  not  be  considered  hours  of 
work  if: 

(1)  The  employee  is  allowed  to  leave  a 
telephone  number  or  to  carry  an 
electronic  device  for  the  purpose  of 
being  contacted,  even  though  the 
employee  is  required  to  remain  within  a 
reasonable  call-back  radius;  or 

(2)  The  employee  is  allowed  to  make 
arrangements  such  that  any  work  which 
may  arise  during  the  on-call  period  will 
be  performed  by  another  person. 


§551.432    Sleep  time. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  bona  fide  sleep  time 
that  fulfills  the  following  conditions 
shall  not  be  considered  hours  of  work  if: 

(1)  The  tour  of  duty  is  24  hours  or 
more; 

(2)  During  such  time  there  are 
adequate  facihties  such  that  an 
employee  may  usually  enjoy  an 
uninterrupted  period  of  sleep;  and 

(3)  There  are  at  least  5  hours  available 
for  such  time  during  the  sfeep  period. 

(b)  For  employees  engaged  in  fire, 
protection  activities  or  law  enforcement 
activities,  the  exclusion  of  sleep  time  is 
appropriate  for  tours  of  duty  of  more 
than  24  hours  only.  However, 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  still  apply  to  employees  in  these 
activities. 

(c)  Not  more  than  8  hours  in  a  24-hour 
period  shall  be  considered  sleep  time. 

(d)  If  sleep  time  is  interrupted  by  a 
call  to  duty,  the  time  spent  on  duty  is 
considered  hours  of  work. 

Subpart  E— Overtime  Pay  Provisions 
Basic  Provisions 

§  551.501    Overtime  pay. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  an  agency  shall 
compensate  an  employee  who  is  not 
exempt  under  subpart  B  of  this  part  for 
all  hours  of  work  in  excess  of  40  in  a 
workweek  at  a  rate  equal  to  one  and 
one-half  times  the  employee's  hourly 
regular  rate  of  pay. 

(b)  An  employee's  "workweek"  is  a 
fixed  and  recurring  period  of  168 
hours — seven  consecutive  24-hour 
periods.  It  need  not  coincide  with  the 
calendar  week  but  may  begin  on  any 
day  and  at  any  hour  of  a  day.  For 
employees  subject  to  Part  610  of  this 
chapter,  the  workweek  shall  be  the 
same  as  the  administrative  workweek 
defined  in  §  610.102  of  this  chapter. 

(c)  The  maximum  limitation  on  an 
employee's  aggregate  rate  of  pay  under 
§  550.105  of  this  chapter  does  not  apply 
to  overtime  pay  due  the  employee  under 
this  subpart. 

Overtime  Pay  Computations 

§  55 1 .5 1 1    Hourly  regular  rate  of  pay. 

(a)  An  employee's  "hourly  regular 
rate"  is  computed  by  dividing  the  total 
remuneration  paid  to  an  employee  in  the 
workweek  by  the  total  number  of  hours 
of  work  in  the  workweek  for  which  such 
compensation  was  paid. 

(b)  'Total  remuneration"  includes  all 
remuneration  for  employment  paid  to.  or 
on  behalf  of.  an  employee  except: 

(1)  Payments  as  rewards  for  service 
the  amount  of  which  is  not  measured  by 
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the  territories  and  possessions  of  the 
United  States,  the  United  States  Postal 
Service,  the  Postal  Rate  Commission, 
any  wholly  owned  Federal  corporation 
created  by  an  Act  of  Congress,  and  the 


(1)  Is  issued  by:  (i)  A  court  of 
competent  jurisdiction,  including  Indian 
tribal  courts,  within  any  State,  territory, 
or  possession  of  the  United  States,  or 
the  District  of  Columbia; 
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or  dependent  on  hours  of  work, 
production,  or  efficiency  (e.g..  a  cash 
award  for  a  suggestion  made  by  an 
employee  and  adopted  by  an  agency); 

(2)  Payments  for  periods  during  which 
no  work  is  performed  (e.g.,  leave, 
holidays,  or  excused  absences),  or 
reimbursements  for  travel  expenses,  or 
oiher  similar  expenses,  incurred  by  an 
employee  in  furtherance  of  an  agency's 
interest,  which  are  not  related  to  hours 
of  work; 

(3)  Payments  made  in  recognition  of 
services  performed  during  a  given 
period,  if  both  the  fact  that  payment  is 
to  be  made  and  the  amount  of  the 
payment  are  determined  at  the  sole 
discretion  of  the  agency  (e.g..  incentive 
awards  for  outstandingly  high-quality 
work); 

(4)  Contributions  by  an  agency  to  a 
fund  for  retirement,  insurance,  or  similar 
benefits; 

(5)  Extra  compensation  provided  by  a 
premium  rate  paid  for  hours  of  work 
performed  by  an  employee  in  excess  of 
eight  in  a  day,  or  in  excess  of  the  normal 
workweek  applicable  to  the  employee; 

(6)  Extra  compensation  provided  by  a 
premium  rate  paid  for  hours  of  work 
performed  by  an  employee  on  a  Sunday 
or  a  holiday  where  such  premium  rate  is 
at  least  one  and  one-half  times  the 
employee's  rate  of  pay  for  work 
performed  in  nonovertime  hours  on 
other  days;  or 

(7)  Extra  compensation  provided  by  a 
premium  rate  paid  for  hours  of  work 
performed  by  an  employee  outside  his 
or  her  regular  working  hours,  where 
such  premium  rate  is  at  least  one  and 
one-half  times  the  employee's  rate  of 
pny  for  work  performed  in  nonovertime 
hours, 

§  551.512    Overtime  pay  entitl^ent. 

(a)  An  employee's  overtin^ 
entitlement  under  this  subpajrt  includes: 

(1)  The  straight  time  rate  pf  pay  times 
all  overtime  hours  worked;  plus 

(2)  One-half  times  the  en^jloyee's 
hourly  regular  rate  of  pay  times  all 
overtime  hours  worked.   / 

(b)  An  employee's  "straight  time  rate 
of  pay"  is  equal  to  the  employee's  rate 
of  pay  for  his  or  her  position  (exclusive 
of  any  premiums  or  differentials)  except 
for  an  employee  who  is  authorized 
annual  premium  pay  under  §  §  550.141  or 
550.151  of  this  chapter.  For  an  employee 
who  is  authorized  annual  premium  pay. 
straight  time  rate  of  pay  is  equal  to  basic 
pay  plus  annual  premium  pay  divided 
by  the  hours  for  which  the  basic  pay 
plus  annual  premium  pay  are  intended. 

(c)  An  employee  has  been  paid  in 
compliance  with  the  overtime  pay 
provisions  of  this  subpart  only  if  the 
employee  has  received  pay  at  a  rate  at 


least  equal  to  the  employee's  straight 
time  rate  of  pay  for  all  nonovertime 
hours  of  work  in  the  workweek. 

§551.513    Payment  of  greater  overtime 
pay  entitlement. 

An  employee  entitled  to  overtime  pay 
under  this  subpart  and  overtime  pay 
under  §  550.113  of  this  chapter,  or  under 
any  other  authority,  shall  be  paid  under 
whichever  authority  provides  the  greater 
overtime  entitlement  in  the  workweek. 
This  overtime  pay  shall  be  paid  in 
addition  to  all  pay,  other  than  overtime 
pay,  to  which  the  employee  is  entitled 
under  title  5,  United  States  Code,  or  any 
other  authority. 

Fractional  Hours  of  Work 

§551.521    Fractional  hours  of  work. 

(a)  A  quarter  of  an  hour  shall  be  the 
largest  fraction  of  an  hour  used  for 
crediting  irregular,  unscheduled 
overtime  work  under  this  subpart.  Odd 
minutes  or  irregular,  unscheduled 
overtime  work  shall  be  rounded  up  or 
rounded  down  to  the  nearest  full 
fraction  of  an  hour  being  used  to 
account  for  overtime  work. 

(b)  An  employee  shall  be 
compensated  for  every  minute  of 
regularly  scheduled  overtime  work. 

Compensatory  Time  Off 

§  551.531    Compensatory  time  off. 

(a)  An  agency  may  grant  an  employee 
compensatory  time  off  in  lieu  of 
overtime  pay  under  appropriate 
statutory  authority,  to  be  taken  during 
the  same  workweek  in  which  the 
overtime  work  was  performed. 

(b)  An  employee  who  earns  an 
overtime  pay  entitlement  under  this 
subpart  may  be  granted  compensatory 
time  off  in  a  subsequent  workweek 
provided: 

(1)  The  employee  earns  overtime 
entitlement  under  §  550.113  of  this 
chapter  that  is  equal  to  or  greater  than 
the  employee's  overtime  entitlement 
under  this  subpart;  and 

(2)  The  employee  makes  a  written 
request  to  substitute  compensatory  time 
off  for  overtime  payment. 

Special  Overtime  Fay  Provisions 

§  551.541    Employees  engaged  In  fire 
protection  activities  or  law  enforcement 
activities. 

(a)  An  employee  engaged  in  fire 
protection  activities  or  law  enforcement 
activities  shall  be  paid  at  a  rate  equal  to 
one  and  one-half  times  the  employee's 
hourly  regular  rate  of  pay  for  those 
hours  in  a  tour  of  duty  which  exceed  the 
overtime  standard  for  a  work  period 
specified  in  section  7(k)  of  the  Act. 


(b)  The  "tour  of  duty"  of  an  employee 
engaged  in  these  activities  shall  include 
all  time  the  employee  is  on  duty.  Meal 
periods  and  sleep  periods  are  included 
in  the  tour  of  duty  except  as  otherwise 
provided  in  §  551.432  of  this  part. 

(c)  Each  agency  shall  establish  the 
"work  period"  to  be  used  for  application 
of  section  7(k)  of  the  Act.  The  work 
period  shall  be  at  least  seven  days  and 
not  more  than  28  days. 
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5CFRPart581 

Processing  Garnishment  Orders  for 
Child  Support  and/or  Alimony 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

summary:  This  document  revises  and 
updates  the  entire  appendix  to  the 
garnishment  regulations  which  lists 
agents  who  are  designated  to  accept 
legal  process  for  garnishment  for  child 
support  and/or  alimony. 
EFFECTIVE  DATE:  December  30, 1^80. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  Meeker,  Office  of  the  Geneiiil 
Counsel,  (202)  632-5524. 

SUPPLEMENTARY  INFORMATION: 

Appendix  A  was  originally  publii;h(;'J  \n 
the  Federal  Register  on  July  22, 1980  (4.5 
FR  48853-48864).  On  July  22, 1980.  OPM 
published  final  garnishment  regulations 
for  the  executive  branch.  The 
regulations  were  in  compliance  with 
Executive  Order  12105  which  expressly 
directed  0PM  to  promulgate  such 
regulations.  Included  with  the 
regulations  was  an  appendix  which 
listed  designated  agents  to  accept 
service  of  process  in  garnishment 
actions. 

On  September  3. 1980.  0PM  issued 
FPM  Bulletin  581-3  which  requested 
additional  agents  from  agencies  which 
had  not  responded  previously.  FPM 
Bulletin  581-3  was  directly  responsible 
for  the  majority  of  the  new  designations 
published  herein.  The  entire  Appendix  is 
reprinted  below  as  a  service  to  the    • 
reader. 

0PM  has  determined  that  this  is  a 
nonsignificant  regulation  for  the 
purposes  of  E.0. 12044. 

Office  of  Personnel  Management. 
loAnn  b!  Platter, 
Assistant  Issuance  System  Manager. 

Accordingly,  0PM  is  revising  Part  581 
to  read  as  follows: 


PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILD 
SUPPORT  AND/OR  ALIMONY 

Subpart  A— Purpose  and  Definitions 

Sec. 

581.101  Purpose. 

581.102  Definitions. 

581.103  Moneys  which  ate  subject  to 
garnishment. 

581.104  Moneys  which  are  not  subject  lo 
garnishment. 

561.105  Exclusions. 

581.106  Future  payments. 

Subpart  B— Service  cf  Process 

581.201  Agent  to  receive  process. 

581.202  Service  of  process. 

581.203  Infonnation  minimally  requited  to 
accompany  legal  process. 

Subpart  C — Compliance  with  Process 

581.301  Suspension  of  payment. 

581.302  Notification  of  obligor. 

581.303  Response  to  legal  process  or 
interrogatories. 

581.204  Nonliability  for  disclosure. 
581.305  Honoring  legal  process. 
581.300  Lack  of  moneys  due  from,  or 

payable  by,  a  governmental  rnlity  served 
wish  legal  process. 

Subpart  D — Consumer  Credit  Protection 
Act  Restrictions 

581.401  Aggregate  disposable  earnings. 

581.402  Maximum  garnishment  limitations. 

Subpart  E— Implementation  by 
Governmental  Entities 

501.501     Rules,  regulations,  and  directives  by 

governmental  entities. 
Appendix  A — List  of  Agents  UesignatfJ  to 

Accept  Legal  Process. 

Authority:  42  U.S.C.  659,  Gf)l-«;2: 15  U  S.C. 
1673;  E.O.  12105. 

Subpart  A— Purpose  and  Definitions 

§  581.101     Purpose. 

Section  659  of  title  42  of  the  United 
States  Code,  as  amended,  provides  that 
moneys,  the  entitlement  to  which  is 
based  upon  remuneration  for 
employment,  due  from,  or  payable  by, 
the  United  States  or  the  District  of 
Colu.T.bia  to  any  individual,  shall  be 
subject,  as  if  the  United  States  or  the 
District  of  Columbia  were  a  priv.itr 
person,  to  legal  process  brought  for  the 
enforcement  of  such  individual's  iHgal 
obligations  to  provide  child  support 
and/or  make  alimony  payments.  The 
purpose  of  this  part  is  to  implement  the 
objectives  of  section  659  as  it  pertains  to 
the  executive  branch  of  the  Government 
of  the  United  States. 

§581.102    Definitions. 

In  this  part:  (a)  "The  executive  branch 
of  the  Government  of  the  United  States" 
means  all  "governmental  entities"  as 
defined  in  this  section,  including  therein 


the  territories  and  possessions  of  the 
United  States,  the  United  States  Postal 
Service,  the  Postal  Rate  Commission, 
any  wholly  owned  Federal  corporation 
created  by  an  Act  of  Congress,  and  the 
government  of  the  District  of  Columbia. 

(b)  "Governmental  entity"  means  each 
department,  both  civilian  and  military, 
agency,  independent  establishment,  or 
instrumentality  of  the  executive  branch, 
including  the  United  States  Postal 
Service,  the  Postal  Rate  Commission, 
any  wholly  owned  Federal  corporation 
created  by  an  Act  of  Congress,  any 
office,  commission,  bureau,  or  other 
administrative  subdivision  or  creature  of 
the  executive  branch,  and  the 
go\ernments  of  the  District  of  Columbia 
and  of  the  territories  and  possessions  of 
the  United  States. 

(c)  "Private  person"  means  a  person 
who  does  not  have  sovereign  or  other 
special  immunity  or  privilege  which 
causes  that  person  not  be  be  subject  to 
lep.al  process. 

(d)  "Child  support"  means  periodic 
payments  of  funds  for  the  support  and 
maintenance  of  a  child  or  children,  and. 
subject  to  and  in  accordance  with  State 
or  local  law,  includes,  but  is  not  limited 
lo,  payments  to  provide  for  health  care, 
education,  recreation,  clothing,  or  to 
meet  other  specific  needs  of  such  a  child 
or  children;  the  term  also  includes 
attorney's  fees,  interest,  and  court  costs, 
if  they  are  expressly  made  recoverable 
under  a  decree,  order,  or  judgment 
issued  in  accordance  with  applicable 
State  or  local  law  by  a  court  of 
competent  jurisdiction. 

(o)  "Alimony"  means  periodic 
payments  of  funds  for  the  support  and 
maintenance  of  a  spouse  or  former 
spouse,  and,  subject  to  and  in 
accordance  with  State  or  local  law, 
includes,  but  is  not  limited  to,  separate 
maintenance,  alimony  pendente  hfe, 
maintenance,  and  spousal  support. 
Alimony  also  includes  attorney's  fees, 
interest,  and  court  costs,  if  they  are 
expressly  made  recoverable  under  a 
decree,  order,  or  judgment  issued  in 
accordance  with  applicable  State  or 
local  law  by  a  court  of  competent 
jurisdiction.  This  term  does  not  include 
any  payment  or  transfer  of  property  or 
its  value  by  an  individual  to  his/her 
spouse  or  form.er  spouse  in  compliance 
with  any  community  property 
settlement,  equitable  distribution  of 
property,  or  other  division  of  property 
between  spouses  or  former  spouses, 
(See  instead  5  U.S.C.  8345(j).) 

(fj  "Legal  process"  means  any  writ. 
order,  summons,  or  other  similar  process 
in  the  nature  of  garnishment,  which  may 
include  an  attachment,  writ  of 
execution,  or  court  ordered  wage 
assignment,  which — 


(1)  Is  issued  by:  (i)  A  court  of 
competent  jurisdiction,  including  Indian 
tribal  courts,  within  any  State,  territory, 
or  possession  of  the  United  States,  or 
the  District  of  Columbia; 

(ii)  A  court  of  competent  jurisdiction 
in  any  foreign  country  with  which  the 
United  States  has  entered  into  an 
agreement  which  requires  the  United 
States  to  honor  the  process;  or 

(iii)  An  authorized  official  pursuant  to 
an  order  of  a  court  of  competent 
jurisdiction  or  pursuant  to  State  or  local 
law,  and 

(2)  Is  directed  to,  and  the  purpose  of 
which  is  to  compel,  a  governmental 
entity,  to  make  a  payment  from  moneys 
otherwise  payable  to  an  individual,  to 
another  party  to  satisfy  a  legal 
obligation  of  the  individual  to  provide 
child  support  and/or  make  alimony 
payments. 

(g)  "Legal  obligation"  means  an 
obligation  to  pay  alimony  and/or  child 
support  which  is  enforceable  under 
appropriate  State  or  local  law. 

(h)  "Obligor"  means  an  individual 
having  a  legal  obligation  to  pay  alimony 
and/or  child  support. 

(i)  "Remuneration  for  employment" 
means  compensation  paid  or  payable  for 
personal  services,  whether  such 
compensation  is  denominated  as  wages, 
salary,  commission,  bonus,  pay,  or 
otherwise,  and  includes,  but  is  not 
limited  to,  those  items  set  forth  in 
§  581.103. 

(j)  "Party"  means  the  person  or 
persons  to  whom  alimony  and/or  child 
support  payments  should  be  made,  or,  in 
the  case  of  an  agency  established  by 
State  or  local  law,  the  agency  which  has 
been  assigned,  by  law  or  by  agreement, 
the  right  to  receive  such  payment  or 
paym.ents. 

§581.103    Moneys  which  are  subject  to 
garnishment. 

(a)  For  the  personal  service  of  a 
civilian  employee  obligor: 

(1)  Saved  pay; 

(2)  Retained  pay; 

(3)  Night  differentials; 

(41  Sunday  and  holiday  premium  pay; 

(5)  Overtime  pay; 

(0)  Standby  pay; 

(7)  Environmental  differentials; 

(8)  Hazardous  duty  pay; 

(9)  Tropical  differentials; 

(10)  Recruitment  incentives; 

(11)  Equalization  allowance; 

(12)  Any  payment  in  consideration  of 
accrued  leave; 

(13]  Severance  pay; 

(14)  Sick  pay; 

(15)  Physicians  comparability 
allowances; 

(16)  Special  pay  for  physicians  and 
dentists; 
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(17)  Amounts  paid  pursuant  to  a 
personal  services  contract  where  the 
contractor  recipient  performed  the 
services  and  received  the  payments  in 
the  capacity  as  a  Federal  employee; 


(2)  Amounts  received  under  any 
Federal  program  for  compensation  for 
work  injuries;  and 

(3)  Benefits  received  under  the 
Longshoremen's  and  Harbor  Workers' 


(ii)  Travel  and  transportation 
expenses  (including  mileage 
allowances); 

(iii)  Relocation  expenses; 

(iv)  Storage  expenses; 

(v)  Post  differentials; 
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(2)  Federal  employment  taxes; 

(3)  Amounts  mandatorily  withheld  for 
the  U.S.  Soldiers'  and  Airmen's  Home; 
and 

(4)  Fines  and  forfeitures  ordered  by  a 


r«f  _T»^  ofti  o  I    r\t>  h\xi    n    r*, 


i-»mr*>  n  n  J^  ii-in 


Air- 


Subpart  B—Servlce  of  Process 

§  56 1 .20 1    Agent  to  receive  process. 

(a)  Appendix  A  to  this  part  lists 
agents  designated  to  accept  service  of 

nmrocc 


obligation(s)  defined  in  §  581.102(d) 
and/or  (e)  must  be  submitted. 

(e)  In  order  for  the  party  who  caused 
the  legal  process  to  be  sen'ed  to  receive 
the  additional  five  (5)  percent  provided 
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(17)  Amounts  paid  pursuant  to  a 
personal  services  contract  where  the 
contractor  recipient  performed  the 
services  and  received  the  payments  in 
the  capacity  as  a  Federal  employee; 

(18)  Merit  pay; 

(19)  Incentive  pay; 

(20)  Cash  awards; 

(21)  Agency  and  Presidential 
incentive  awards  (except  where  such 
award  is  for  making  a  suggestion);  and 

(22)  Senior  Executive  Service  rank 
and  performance  awards. 

(b)  For  the  personal  service  of  an 
obligor  in  the  uniformed  services  of  the 
United  States:  (1)  Basic  pay  (including 
service  academy  cadet  and  midshipmen 

pay); 

(2)  Special  pay  (including  enlistment 
and  re-enlistment  bonuses); 

(3)  Lump  sum  reserve  bonus: 

'  (4)  Continuation  pay  for  physicians 
and  dentists; 

(5)  Special  pay  for  physicians, 
dentists,  optometrists,  and 
veterinarians; 

(6)  Incentive  pay; 

(7)  Variable  incentive  pay; 

(8)  Inactive  duty  training  pay; 

(9)  Administrative  duty  pay; 

(10)  Academy  official  pay  (other  than 
personal  money  allowances); 

(11)  Any  payments  made  in 
consideration  of  accrued  leave  (basic 
pay  portion  only); 

(12)  Readjustment  pay; 

(13)  Disability  retired  pay; 

(14)  Severance  pay  (including 
disability  severance  pay);  and 

(15)  Cash  awards  (NOAA  Corps). 

(c)  For  obligors  generally:  (1)  Periodic 
benefits,  including  a  periodic  benefit  as 
defined  in  section  428(h)(3)  of  title  42  of 
the  United  States  Code,  title  II  of  the 
Social  Security  Act,  to  include  a  benefit 
payable  in  a  lump  sum  if  it  is 
commutation  of,  or  a  substitute  for, 
periodic  payments;  or  other  payments  to 
these  individuals  under  the  programs 
established  by  subchapter  II  of  chapter  7 
of  title  42  of  the  United  States  Code 
(Social  Security  Act)  and  by  chapter  9  of 
title  45  uf  the  United  States  Code 
(Railroad  Retirement  Act)  or  any  other 
system  or  fund  established  by  the 
United  States  (as  defined  in  section 
662(a)  of  title  42  of  the  United  States 
Code)  which  provides  for  the  payment 
of: 

(i)  Pensions; 

(ii)  Retirement; 

(iii)  Retired/retainer  pay; 

(iv)  Annuities; 

(v)  Refunds  of  retirement 
contributions  where  an  application  has 
been  filed;  and 

(vi)  Dependents'  or  survivors'  benefits 
when  payable  to  the  obligor. 


(2)  Amounts  received  under  any 
Federal  program  for  compensation  for 
work  injuries;  and 

(3)  Benefits  received  under  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act. 

(4)  Exceptions.  Remuneration  would 
not  include:  (i)  Any  payment  as 
compensation  for  death,  including  any 
lump  sum  death  benefit  under  any 
Federal  program; 

(ii)  .^ny  payment  undnr  any  Federal 
program  established  to  provide  "black 
lung"  benefits: 

(iii)  Any  payment  by  the  Veterans 
Adm.inistration  as  pension;  or 

(iv)  Any  payments  by  the  Veterans 
Administration  as  compensation  for  a 
service-connected  disability  or  death, 
except  any  compensation  paid  by  the 
Veterans  Administration  to  a  former 
member  of  the  Armed  Forces  who  is  in 
receipt  of  retired  or  retainer  pay  if  such 
former  member  has  waived  a  portion  of 
his/her  retired  pay  in  order  to  receive 
such  compensation.  In  this  case,  only 
that  part  of  the  Veterans  Administration 
payment  which  is  in  lieu  of  the  waived 
retired/retainer  pay,  is  subject  to 
garnishment. 

§  581.104    Moneys  which  are  not  subject  to 
garnishment. 

(a)  Payments  made  pursuant  to  the 
provisions  of  the  Federal  Tort  Claims 
Act,  as  amended,  sections  1346(b)  and 
2671  et  seq..  of  title  28  of  the  United 
States  Code; 

(b)  Payments  or  portions  of  payments 
made  by  tht  Veterans  Administration 
pursuant  to  sections  501-562  of  title  38 
of  the  United  States  Code,  in  which  the 
entitlement  of  the  payee  is  based  on 
non-service-connected  disability  or 
death,  age  and  need; 

(c)  Refunds  and  other  payments  made 
in  connection  with  overpayments  or 
eiToneous  payments  of  income  tax  and 
other  taxes  levied  under  Title  26  of  the 
United  States  Code: 

(d)  Grants: 

(e)  Fellowships: 

(f)  Veterans'  educational  assistance 
payments  under  sections  1651  et  seq.,  of 
Title  38  of  the  United  States  Code; 

(g)  Contracts,  except  where  the 
contractor  recipient  performed  personal 
services  and  received  payments  in  his/ 
her  capacity  as  an  employee  of  a 
governmental  entity;  and 

(h)  Reimbursement  for  e,xpenses 
incurred  by  an  indivudal  in  connection 
with  his/her  employment,  or  allowances 
in  lieu  thereof,  and  other  payments  and 
allowances,  including,  but  not  limited  to: 

(1)  In  the  case  of  civilian  employees: 

(i)  Uniform  allowances: 


(ii)  Travel  and  transportation 
expenses  (including  mileage 
allowances); 
(iii)  Relocation  expenses; 
(iv)  Storage  expenses; 
(v)  Post  differentials; 
(vi)  Foreign  areas  allowances; 
(vii)  Education  allowances  for 
dependents; 

(viii)  Separate  maintenance 
allowances; 

(ix)  Post  allowances  and 
supplementary  post  allowances; 
(x)  Home  service  transfer  allowances; 
(xi)  Quarters  allowances; 
(xii)  Cost-of-living  allowances 
(COLA),  when  applicable  to  an 
employee  in  a  foreign  area  or  an 
employee  stationed  outside  of  the 
continental  United  States  or  in  Alaska; 
(xiii)  Remote  worksite  allowance;  and 
(xiv)  Per  diem  allowances. 
(2)  In  the  case  of  members  of  the 
uniformed  services:  (i)  Position  pay 
(Navy  only); 
(ii)  Basic  allowance  for  quarters; 
(iii)  Basic  allowance  for  subsistence; 
(iv)  Station  allowances; 
(v)  Armed  Forces  health  professions 
scholarship  stipends; 

(vi)  Public  Health  Service  scholarship 
stipends; 

(vii)  Travel  and  transportation 
allowances; 
(viii)  Dislocation  allowances; 
(ix)  Family  separation  allowances; 
(x)  ROTC  subsistence  allowance; 
(xi)  Allowance  for  recruiting 
expenses; 

(xii)  Education  allowances  for 
dependents; 

(xiii)  Clothing  allowances  for  enlisted 
personnel;  and 

(xiv)  Uniform  allowances  for  General 
and  Flag  officers,  and  for  the  Surgeon 
General  and  other  employees  of  the 
Public  Health  Service. 

(3)  In  the  case  of  volunteers  serving 
under  either  the  Domestic  Volunteer 
Service  Act  or  the  Peace  Corps  Act,  all 
allowances,  including,  but  not  limited  to. 
readjustment  allowances,  stipends,  and 
reimbursements  for  out-of-pocket 
expenses. 

§  581.105    Exclusions. 

In  determining  the  amount  of  any 
"moneys  due  from  or  payable  by,  the 
United  States"  to  any  individual,  there 
shall  be  excluded  amounts  which: 

(a)  Are  owed  by  the  individual  to  the 
United  States; 

(b)  Are  required  by  law  to  be 
deducted  from  the  remuneration  or  other 
payment  involved,  including,  but  not 
limited  to: 

(1)  Amounts  withheld  from  benefits 
payable  under  title  II  of  the  Social 
Security  Act  where  the  withholding  is 
required  by  law; 


(2)  Federal  employment  taxes; 

(3)  Amounts  mandatorily  withheld  for 
the  U.S.  Soldiers'  and  Airmen's  Home: 
and 

(4)  Fines  and  forfeitures  ordered  by  a 
court-martial  or  by  a  com.manding 
officer; 

(c)  Are  properly  withheld  for  Federal, 
State,  or  local  income  tax  purposes,  if 
the  withholding  of  the  amounts  is 
authorized  or  required  by  law  and  if 
amounts  withheld  are  not  greater  than 
would  be  the  case  if  the  individual 
claimed  all  dependents  to  which  he/she 
were  entitled.  The  withholding  of 
additional  amounts  pursuant  to  section 
3402(i)  of  title  26  of  the  United  States 
Code  may  be  permitted  only  when  the 
individual  presents  evidence  of  a  tax 
obligation  which  supports  the  additional 
withholding; 

(d)  Are  deducted  as  health  insurance 
premiums,  including,  but  not  limited  to. 
amounts  deducted  from  ci\  il  service 
annuities  for  Medicare  where  such 
deductions  are  requested  by  the  Health 
Care  Financing  Administration; 

(e)  Are  deducted  as  normal  retirement 
contributions,  not  including  amounts 
deducted  for  supplementary  coverage. 
Amounts  withheld  as  Survivor  Benefit 
Plan  or  Retired  Serviceman's  Family 
Protection  Plan  payments  are 
considered  to  be  normal  retirement 
contributions.  Amounts  voluntarily 
contributed  toward  additional  civil 
service  annuity  benefits  are  considered 
to  be  supplementary:  or 

(f)  Are  deducted  as  normal  life 
insurance  premiums  from  salary  or  other 
re.muneration  for  employment,  not 
including  amounts  deducted  for 
supplementary  coverage.  Both 
Servicemen's  Group  Life  Insurance  and 
"regular"  Federal  Employees'  Groijp  Life 
Insu.'-ance  premiums  are  considered  to 
be  normal  life  insurance  premiums; 
"optional"  Federal  Employees'  Group 
Life  Insurance  premiums  and  life 
insurance  premiums  paid  for  by 
allotment,  such  as  National  Service 
Insurance,  are  considered  to  be 
supplementary. 

§  531.106    Future  payments. 

Moneys  paid  by  a  governmental  entity 
vvhich  may  be  due  and  payable  to  an 
individual  at  somie  future  date,  shall  not 
be  considered  due  the  individual  unless 
and  until  all  of  the  conditions  necessary 
for  payment  of  the  moneys  to  the 
individual  have  been  met,  including,  but 
not  linf.ted  to,  the  following  conditions 
whic'.  might  apply: 

[a]  Retirement; 

f ))  Resignation  from  a  position  in  the 
Federal  service;  or 

(c)  Application  for  payment  of  moneys 
by  the  individual. 


Subpart  B— Service  of  Process 

§  58 1 .20 1    Agent  to  receive  process. 

(a)  Appendix  A  to  this  part  lists 
agents  designated  to  accept  service  of 
process. 

(b)  The  head  of  each  governmental 
entity  shall  submit  to  the  Office  of  the 
General  Counsel,  Room  5H30,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  D.C.  20415,  for 
publication  in  Appendix  A  to  this  part, 
the  following  information  concerning  the 
agent(s)  designated  to  accept  service  of 
process: 

(1)  Title; 

(2)  Mailing  address; 

(3)  Tekpho.^.e  nu.T.bc-:  and 

(4j  Geographical  area  or  region,  if 
applicable. 

(c)  United  States  Attorneys  are  not 
considered  appropriaJe  agents  to  accept 
service  of  process. 

§581.202    Service  of  process. 

(a)  A  party  U5ir5  this  part  shall  serve 
on  the  designated  agerd  of  the 
governmental  enl;;y  which  has  moneys 
due  and  payable  to  L~e  cbligor,  legal 
process  which  names  the  governmental 
entity  as  the  garn;sh=;e. 

(b)  Service  of  legal  pr.ocess  brought  for 
the  enforcement  of  an  obligation  to 
provide  child  support  and/or  alimony 
shall  be  accoir.plisaed  by  certified  or 
registprcd  mail,  return  receipt  requested, 
or  by  personal  service,  upon  the 
appropriate  agent  designated  in 
Appendix  A  to  this  part,  or  if  no  agent 
has  been  designated  for  the 
governmrnta!  entity  having  payment 
responsibility  for  the  moneys  involved, 
Ihen  upon  the  head  cf  that  governmental 
entity.  The  designated  agent  shall  note 
the  date  and  ti.Tie  of  receipt  on  the  legal 
process.  The  governmental  entity  shall 
make  every  reasonable  effort  to 
facilitate  proper  service  of  process  on  its 
designated  agent(s).  If  legal  process  is 
not  directed  to  any  particular  official 
within  the  entity,  cr  if  it  is  addressed  to 
the  wrong  individual,  the  recipient  shall, 
nonethel»:ss.  forward  the  legal  process 

to  the  design.ited  agent.  However,  valid 
service  is  not  acccm.pl'shed  until  the 
legal  process  is  received  in  the  office  of 
the  designated  agent. 

(c)  Where  it  does  rot  appear  from  the 
face  of  the  process  that  it  has  been 
brought  to  enforce  the  legal  obligation(s) 
defined  in  §  581.102(d)  and/or  (e),  the 
process  mast  be  accompanied  by  a 
certified  copy  of  the  court  order 
establishing  such  legal  obligation(s). 

(d)  Where  the  State  or  local  law 
provides  for  the  issuance  of  legal 
process  without  a  support  order,  such 
other  documentation  establishing  that  it 
was  brought  to  enforce  legal 


cbligation(s)  defined  in  S  581.102(d) 
and/or  (e)  must  be  submitted. 

(e)  In  order  for  the  party  who  caused 
the  legal  process  to  be  sen'ed  to  receive 
the  additional  five  (5)  percent  provided 
for  in  either  §  581.402(a)  or  (b),  it  must 
appear  on  the  face  of  the  legal  process 
that  the  process  was  brought  for  the 
enforcement  of  a  support  order  for  a 
period  which  is  twelve  (12)  weeks  in 
arrears,  or  a  certified  copy  of  the 
support  order,  or  other  evidence 
acceptable  to  the  head  of  the 
governmental  entity,  establishing  this 
fact,  must  be  submitted. 

§  581.203    Information  minimally  required 
to  accompany  legal  process. 

(a)  Sufficient  identifying  information 
must  accompany  the  legal  process  in 
order  to  enable  processing  by  the 
governmental  entity  named.  Therefore, 
the  following  identifying  information 
about  the  obligor,  if  known,  is  requested: 

(1)  Full  name: 

(2)  Date  of  birth; 

(3}  Employment  number,  social 
security  number.  Veterans 
Administration  claim,  number,  or  civil 
service  retirement  claim  number; 

(4)  Ccmpoinent  of  the  governmental 
entity  for  which  the  obligor  works,  and 
the  official  duty  station  or  worksite;  and 

(5)  Status  of  the  obligor,  e.g., 
employee,  former  employee,  or 
annuitant. 

(b)  If  the  information  submitted  is  not 
sufficient  to  identify  the  obligor,  the 
legal  process  shall  be  returned  directly 
to  the  co-irt.  or  other  authority,  with  an 
explanation  of  the  deficiency.  However, 
prior  to  returning  the  legal  process,  if 
there  is  sufficient  tim,e.  and  attempt 
should  be  made  to  inform  the  party  who 
caused  the  legal  process  to  be  served,  or 
the  party's  representative,  that  it  will 
not  be  honored  unless  adequate 
identifying  information  is  supplied. 

Subpart  C— Compliance  With  Process 

§  581.301    Suspension  of  payment 

Upon  proper  ser\  ice  of  legal  process, 
together  with  all  supple.mentary 
documents  and  information  as  required 
by  §§  581.202  and  581.203,  the  head  of 
the  governmental  entity,  or  his/her 
designee,  shall  identify  the  obligor  to 
whom  that  governmental  entity  holds 
moneys  due  and  payable  as 
remuneration  for  em.ployment  and  shall 
suspend,  i.e..  withhold  payment  of  such 
moneys  for  the  amount  necessary  to 
permit  compliance  with  the  legal 
process. 

§581.302    Notification  of  obligor. 

(a)  As  soon  as  possible,  but  not  later 
than  fifteen  (15)  calendar  days  after  the 
date  of  valid  service  of  legal  process,  the 


85870 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


agent  designated  to  accept  legal  process 
shall  send  to  the  obligor,  at  his  or  her 
duty  station  or  last  known  home 
address,  written  notice: 


§  581.304    Nonliability  for  disclosure. 

(a)  No  Federal  employee  whose  duties 
include  responding  to  interrogatories 
pursuant  to  S  581.303(b),  shall  be  subject 


issued.  To  ensure  uniformity  in  the 
executive  branch,  governmental  entities 
which  have  statutory  authority  to 
represent  themselves  in  court  shall 
rnnrdinate  their  reoresentation  with  the 
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other  authority  from  which  it  was 
issued,  and  advise  the  court,  or  other 
authority,  that  no  moneys,  the 
entitlement  to  which  is  based  upon 


except  that  an  additional  five  (5)  percent 
will  apply  if  it  appears  on  the  face  of  the 
logal  process,  or  from  other  evidence 
submitted  in  accordance  with 
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agent  designated  to  accept  legal  process 
shall  send  to  the  obligor,  at  his  or  her 
duty  station  or  last  known  home 
address,  written  notice: 

(1)  That  such  process  has  been  served, 
including  a  copy  of  the  legal  process, 
and,  if  submitted,  such  other  documents 
as  may  be  required  by  §  581.202; 

(2)  Of  the  maximum  garnishment 
limitations  set  forth  in  §  581.402,  with  a 
request  that  the  obligor  submit 
supporting  affidavits  or  other 
documentation  necessary  for 
determining  the  aprplicable  percentage 
limitation; 

(3)  That  by  submitting  supporting 
affidavits  or  other  necessary 
documentation,  the  obligor  consents  to 
the  disclosure  of  such  information  to  the 
garnishor;  and 

(4)  Of  the  percentage  that  will  be 
deducted  if  he/she  fails  to  submit  the 
documentation  necessary  to  enable  the 
governmental  entity  to  respond  to  the 
legal  process  within  the  time  limits  set 
forth  in  §  581.303. 

(b)  The  governmental  entity  m.ay 
provide  the  obligor  with  the  following 
additional  information: 

(1]  Copies  of  any  other  documents 
submitted  in  support  of  the  legal 
process; 

(2)  That  the  United  States  does  not 
represent  the  interests  of  the  obligor  in 
the  pending  legal  proceedings; 

(3)  That  the  obligor  may  wish  to 
consult  legal  counsel  regarding  defenses 
to  the  legal  process  that  he  or  she  may 
wish  to  assert;  and 

(4)  That  obligors  in  the  uniformed 
services  may  avail  themselves  of  the 
protections  provided  in  sections  520, 
521,  and  523  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act  of  1940  (50  U.S.  Code 
App.  501  el seq.]. 

§  581.303    Response  to  legal  process  or 
interrogatories. 

(a)  Whenever  the  designated  agent  is 
validly  served  with  legal  process,  the 
agent  shall  respond  within  thirty  (30) 
calendar  days,  or  within  such  longer 
period  as  may  be  prescribed  by 
applicable  State  or  local  law,  after  the 
date  valid  service  is  made.  The  agent 
shall  also  respond  within  this  time 
period  to  interrogatories  which 
accompany  legal  process. 

(b)  If  State  or  local  law  authorizes  the 
issuance  of  interrogatories  prior  to  or 
after  the  issuance  of  legal  process,  the 
agent  shall  respond  to  the 
interrogatories  within  thirty  (30) 
calendar  days  after  receipt;  t'io\  idod. 
That  the  document(s)  required  by 

§  581.202(c)  have  been  presented. 


§  581.304    Nonliability  for  disclosure. 

(a)  No  Federal  employee  whose  duties 
include  responding  to  interrogatories 
pursuant  to  S  581.303(b).  shall  be  subject 
to  any  disciplinary  action  or  civil  or 
criminal  liability  or  penalty  for  any 
disclosure  of  information  made  by  him/ 
her  in  connection  with  the  carrying  out 
of  any  duties  pertaining  directly  or 
indirectly  to  answering  the 
interrogatories. 

(b)  However,  a  governmental  entity 
would  not  be  precluded  from  taking 
di-^cipiinary  action  against  an  employee 
who  consistently  or  purposely  failed  to 
provide  correct  information  requested 
by  interrogatories. 

§  581.305    Honoring  legal  process. 

(a)  The  governmental  entity  shall 
comply  with  legal  process,  except  where 
the  process  cannot  be  complied  with 
because: 

(1)  It  does  not,  on  its  face,  conform  to 
the  laws  of  the  jurisdiction  from  which  it 
was  issued; 

(2)  The  legal  process  would  require 
the  withholding  of  funds  not  deemed 
moneys  due  from,  or  payable  by,  the 
United  States  as  remuneration  for 
employment; 

(3)  The  legal  process  is  not  brought  to 
enforce  legal  obligation(s)  for  alimony 
and/or  child  support; 

(4)  It  does  not  comply  with  the 
mandatory  provisions  of  this  part; 

(5)  An  order  of  a  court  of  competent 
jurisdiction  enjoining  or  suspending  the 
operation  of  the  legal  process  has  been 
served  on  the  governmental  entity;  or 

(6)  Where  notice  is  received  that  the 
obligor  has  appealed  the  underlying 
alimony  and/or  child  support  order, 
payment  of  moneys  subject  to  the  legal 
process  shall  be  suspended  until  the 
governmental  entity  is  ordered  by  a 
court,  or  other  authority,  to  resume 
payments.  However,  no  suspension 
action  shall  be  taken  where  the 
;ipplicable  law  of  the  jurisdiction 
wherein  the  appeal  is  filed  requires 
compliance  with  the  legal  process  while 
an  appeal  is  pending. 

(b)  Under  the  circumstances  set  forth 
in  §  581.305(a),  or  where  the 
governmental  entity  is  directed  by  the 
Justice  Department  not  to  comply  with 
the  legal  process,  the  entity  shall 
respond  directly  to  the  court,  or  other 
authority,  setting  forth  its  objections  to 
compliance  with  the  legal  process.  In 
addition,  the  governmental  entity  shall 
inform  the  garnishor,  or  the  garnishor's 
representative,  that  the  legal  process 
will  not  be  honored.  Thereafter,  if 
litigaiion  is  initiated  or  threatened,  the 
entity  shall  immediatoiy  refer  the  matter 
to  the  United  States  Attorney  for  the 
district  from  which  the  legal  process 


issued.  To  ensure  uniformity  in  the 
executive  branch,  governmental  entities 
which  have  statutory  authority  to 
represent  themselves  in  court  shall 
coordinate  their  representation  with  the 
United  States  Attorney. 

(c)  In  the  event  that  a  governmental 
entity  is  served  with  more  than  one  legal 
process  for  the  same  moneys  due  or 
payable  to  an  individual,  then  the 
moneys  shall  be  available  to  satisfy 
such  processes  on  a  first-come,  first- 
served  basis:  Provided,  That  in  no  event 
will  the  total  amount  garnished  for  any 
pay  or  disbursement  cycle  exceed  the 
applicable  limitation  set  forth  in 

§  581.402. 

(d)  Neither  the  United  States,  any 
disbursing  officer,  nor  governmental 
entity  shall  be  liable  for  any  payment 
made  from  moneys  due  from,  or  payable 
by,  the  United  States  to  any  individual 
pursuant  to  legal  process  regular  on  its 
face,  if  such  payment  is  made  in 
accordance  with  this  part.  However, 
where  a  governmental  entity  negligently 
fails  to  comply  with  legal  process,  the 
United  States  shall  be  liable  for  the 
amount  that  the  governmental  entity 
would  have  paid,  if  the  legal  process 
had  been  properly  honored. 

(e)  Governmental  entities  affected  by 
legal  process  served  under  this  part 
shall  not  be  required  to  vary  their 
normal  pay  or  disbursement  cycles  to 
comply  with  the  legal  process.  However, 
legal  process,  valid  at  the  time  of 
service,  which  is  received  too  late  to  be 
honored  during  the  disbursement  cycle 
in  which  it  is  received,  shall  be  honored 
to  the  extent  that  the  legal  process  may 
be  satisfied  during  the  next 
disbursement  cycle  within  the  limits  set 
forth  in  §  581.402.  The  fact  that  the  legal 
process  may  have  expired  during  this 
period  would  not  relieve  the 
governmental  entity  of  its  obligation  to 
honor  legal  process  which  was  valid  at 
the  time  of  service.  If.  in  the  next 
disbursement  cycle,  no  further  payment 
will  be  due  from  the  entity  to  the 
obligor,  the  entity  shall  follow  the 
procedures  set  forth  in  §  581.306. 

§  581.306    Lack  of  moneys  due  from,  or 
payable  by,  a  governmental  entity  served 
with  legal  process. 

(a)  When  legal  process  is  served  on  a 
governmental  entity,  and  the  individual 
identified  in  the  legal  process  as  the 
obligor  is  found  not  to  be  entitled  to 
moneys  (the  entitlement  to  which  is 
based  upon  remuneration  for 
employment)  due  from,  or  payable  by. 
the  governmental  entity  the  entity  shall 
follow  the  procedures  set  forth  in  the 
legal  process  for  that  contingency  or,  if 
no  procedures  are  set  forth  therein,  shal 
return  the  legal  process  to  the  court,  or 


other  authority  from  which  it  was 
issued,  and  advise  the  court,  or  other 
authority,  that  no  moneys,  the 
entitlement  to  which  is  based  upon 
ro.T.uneration  for  employment  are  due 
from,  or  payable  by,  the  governmental 
entity  to  the  named  individual. 

(b)  Where  it  appears  that 
remuneration  Ijv  employ  ment  is  only 
temporarily  exhausted  or  otherwise 
unavailable,  the  court,  or  other 
authority,  shall  be  fully  advised  as  to 
why,  and-for  how  long,  the  remuneration 
will  be  unavailable,  if  that  information 
is  known  by  the  governmental  entity. 

(.:)  In  instances  where  an  obligor 
employee  separates  from  his/her 
employment  with  a  governmental  entity 
which  is  presently  honoring  a  continuing 
legal  process,  thd  entity  shall  inform  the 
party  who  caused  the  legal  process  to  be 
served,  or  the  party's  representative, 
and  the  court,  or  other  authority,  that 
the  payments  are  being  discontinued.  In 
cases  where  the  obligor  has  retired,  or 
separated  and  requested  a  refund  of 
retirement  contributions,  or  transferred. 
or  is  receiving  benefits  under  the 
Federal  Employee's  Compensation  Act, 
and  where  this  information  is  known  by 
the  entity,  the  entity  shall  provide  the 
party  with  the  designated  agent  for  the 
now  disbursing  governmenta!  entity. 

Subpart  D— Consumer  Credit 
Protection  Act  Restrictions 

§  581.401    Aggregate  disposable  earnings. 

The  "aggregate  disposable  earnings", 
when  used  in  reference  to  the  amounts 
due  from,  or  payable  by,  the  United 
States  or  the  District  of  Columbia  which 
are  garnishable  under  the  Consumer 
Credit  Protection  Act  for  child  support 
and/or  alimony,  are  the  obligor's 
remuneration  for  employment  less  those 
amounts  deducted  in  accordance  with 
§  581.105. 

§581.402    Maximum  garnishment 
limltaticns. 

Pursuant  to  section  1673(b)(2)  (A)  and 
(B)  of  title  15  of  the  United  States  Code 
(the  Consumer  Credit  Protection  AcA,  as 
amended),  unless  a  lower  maximum 
garnishment  li.mitation  is  provided  by 
applicable  State  or  local  law.  the 
maximum  part  of  the  aggregate 
disposable  earnings  subject  to 
garnishment  to  enforce  any  support 
ordfir(s)  shall  not  exceed: 

(a)  Fifty  (50)  percent  of  the  obligor's 
aggregate  disposable  earnings  for  any 
workweek,  where  he/she  asserts  by 
affidavit,  or  by  other  acceptable 
evidence,  that  he/she  is  supporting  a 
spouse  and/or  dependent  child,  other 
than  the  former  spouse  and/or  child  for 
whose  support  such  order  is  issued, 


except  that  an  additional  five  (5)  percent 
will  apply  if  it  appears  on  the  face  of  the 
loj;al  process,  or  from  other  evidence 
submitted  in  accordance  with 
§  581.202(d),  that  such  earnings  are  to 
enforce  a  support  order  for  a  period 
which  is  twelve  (12)  weeks  prior  to  that 
workwoek.  An  obligor  shal!  be 
considered  to  be  supporting  a  spouse 
end/or  dependent  child  only  if  the 
obligor  provides  over  half  of  the 
spouse's  and/or  dependent  child's 
suppiirt. 

(b)  Sixty  (GO)  percent  of  the  obligor's 
ag;,'regate  disposable  earnings  for  any 
workweek,  where  he/she  fails  to  assert 
by  affidavit  or  establishes  by  other 
acceptable  evidence,  that  he/she  is 
supporting  a  spouse  and/or  dependent 
child,  other  than  a  former  spouse  and/or 
child  with  respect  to  whose  support 
such  order  is  issued,  except  that  an 
additional  five  (5)  percent  will  apply  if  It 
tppears  on  the  face  of  the  legal  process, 
or  from  other  evidence  submitted  in 
accordance  with  §  581.202(d).  that  such 
earnings  are  to  enforce  a  support  order 
for  a  period  which  is  twelve  (12)  weeks 
prior  to  that  workweek. 

(c)  Where,  under  §  581.302(a)(2),  an 
obligor  subm.its  evidence  that  he/she  is 
supporting  a  second  spouse  and/or 
child,  copies  of  the  ev  idence  shall  be 
sent  by  the  governmental  entity  to  the 
garnishor,  or  the  garnishor's 
representative,  as  well  as  to  the  court,  or 
other  authority,  together  with 
notification  that  the  obligor's  support 
claim  will  be  honored.  If  the  garnishor 
disagrees  with  the  obligor's  support 
claim,  the  gar.iishor  should  immediately 
refer  the  matter  to  the  court,  or  other 
authority,  for  resolution. 

Subpart  E— Implementation  by 
Governmental  Entities 

§581.501     Rules,  regulations,  and 
directives  by  governmental  entities. 

Appropri.-te  officials  of  all 
governmental  entities  shall,  to  the  extent 
necessary,  issue  implementing  rules, 
regulations,  and/or  directives  that  are 
consistent  with  this  part. 

Appendix  .^ — Li.st  of  Agents  Designated  to 
Accept  Legal  Process 

(This  appundix  lists  the  agents  designated  to 
acr.ep!  legal  process  for  the  executive  branch 
of  the  United  Str.tes.  including  the  United 
Statps  Postiil  St'n.'ice,  the  Postal  Rate 
CorKTiissicn,  the  District  of  Columbia. 
American  Sarr.oH,  Guam,  the  Virgin  Islands, 
and  the  Smith"^or.ian  Ir.stitutinr,.) 

/.  Departmentu 

Department  of  .\gr-iciilfure 

General  Counsel.  Department  of  .Agriculture. 
14th  &  Independence  Ave.,  SW., 
Washington.  D.C.  20250,  (202)  447-3351. 


Department  of  Commerce 

1  For  employee  obligors  in  the  Office  of  the 
Sec-etary.  Ecr.'numic  Development 
AdrTii;i;stra!ion,  Dc.T.cstic  and  International 
Business  Adm-i.^islration,  Bureau  of  Economic 
Analysis.  Office  of  Minority  Business 
Euterpriso.  Na^iono!  Fire  P.'evention  and 
Corrro!  .Adnvip.istration,  Uni;ed  States  Travel 
Service.  Oifice  of  RegioHi!  Economic 
Coordin.ilic-i.  Appalachian  Regional 
Cominissian.  and  Rcg'cna!  .\ction  Planning 
Commis'-iop.s.  Dirertor.  F>.ance  Operations 
Di.is'r'n,  Department  of  Commerce.  Room 
6830-A.  14ih  Street  and  Constitution  Avenue. 
NW.,  Washingto.'-..  D.C.  20230,  (202)  377-2227. 

2.  Census  Bureau;  Chief,  Finance  Division. 
Bureau  of  the  Census,  Sji'.e  111.  Iverson  Mall, 
Waf.hir.gton,  D.C.  20233,  (301)  763-5654. 

3.  N'utiona!  Oceanic  and  Atmospheric 
Administration:  Chief.  Finance  Division, 
Nation?!  Oceanic  and  A.tmcspheric 
Ad.iiinibtraticn.  Building  .AD-5.  Room  300. 
60i0  ExecLt've  Bo',i!eva.-d,  Rockville.  MD 
20852,  (J01i443-8'95. 

4.  FaieiT!  and  Trademark  Office;  Director, 
Office  c.^  Finance.  Patent  and  Trademark 
Ofiice.  Room  2-6D-07.  Cr>stal  Piaza, 

U  a.shir.gton,  D.C.  20231,  (703)  557-3761. 

5.  National  Bureau  of  Standards.  National 
lerhnicdl  informa'iion  Service,  and  Office  of 
Te'econ;m.i.".irations'  Chief.  Financial 
Miinagcment  Division,  National  Bureau  of 
Standards,  Room  A-931,  Adm.inistration 
Building.  Washington.  D.C.  20234.  (301)  921- 
2507.      . 

6.  Manlicie  Administration:  Chief.  Division 
of  Accounts,  Office  of  Financial  Management. 
Maritime  Administration.  Room  3090, 14th 
Street  and  Constitution  Avenue.  N'W., 
Washington,  DC.  20230.  (202)  377-4704. 

7  In  cases  where  the  name  of  the  operating 
unit  in  the  Department  of  Commerce  cannot 
be  ascertained:  Chief.  Accounting  Standards 
Div  ision.  Office  of  the  Secretary,  Room  6800. 
14th  Street  and  Constitution  .Avenue,  NW., 
Washing'on.  D.C.  20230,  (202)  377^M07. 

Department  of  Defense 

Army 

Cofiiniander,  .Army  Finance  and 

Accounting  Center.  Attention;  FI.NCL-G. 
Indiar.apols.  IN  46249.  (317)  542-4284. 

Navy  and  Marine  Corps 

1.  .Navy  Active-duty.  RtS'.rve,  Fleet 
Reserve  or  retired  Navy.  Director  Navy 
Family  Allowance  .Activity.  \.  J.  Celebrezze 
Federal  Building,  Room  9B7.  Cleveland.  Ohio 
44199. 

2.  Marine  Corps  Active-duty.  Reserve.  Fleet 
Marine  Coips  Rtst-rve.  or  retired,  and  civilian 
personnel,  ex-ept  non-appropriated  fund 
employees;  Commanding  Officer,  Marine 
Corps  Finance  Center  (.AA)  Kansas  City. 
Misbouri  64:97. 

3.  Civilian  personnel  of  the  Navy  or  Marine 
Corps.  Diffcior  of  Civilian  Personnel  Law, 
Office  of  the  Genera!  Counsel,  Navy 
Department,  Washington,  D.C.  23090. 

4.  Non  civil  service  civilian  personnel  of 
Navy  Exchange  or  related  non-appropriated 
fund  instrumentalities  administered  by  the 
Navy  Resale  System  Office:  Commanding 
Officer.  Navy  Resale  System  Office, 
Attention;  Industrial  Relations  Officer,  29th 
Street  ft  Tliird  Avenue.  Brooklyn,  New  York 
11232. 
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5.  Non-civil  service  civilian  personnel  of 
Navy  clubs,  messes,  or  recreation  facilities 
(non-appropriated  funds):  Chief  of  Naval 
Personnel  Director,  Recreation  Services 
Division  (Pers/NMPC-72)  Washington,  DC. 


Street,  Marietta,  GA  30060  (404)  424- 
9304. 
Accounting  &  Finance  Officer  (DCRB-FA). 
Defense  Contract  Administration 
Services  Region,  Boston,  666  Summer 


3.  Southeastern  Power  Administration; 
Director.  Washington  Financial  Services 
Division  (CR^6),  Mail  Station  C-212. 
Department  of  Energy,  Washington,  D.C. 
20545,  (301)  353-5316. 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations       85673 


Seventh  Street.  S.W..  Room  2:32. 
Washington.  D.C.  20410.  iZOZ]  "55-8906, 

Department  of  thp  Interior 

Secretarial  Offices:  Office  of  Territorial 
Affairs.  Office  of  Water  Research  and 


Department  of  Labor 

1.  Payments  to  employees  of  the  Department 
of  Labor:  Director,  O.ffice  of  Accounting 
Roo.m  .\1309.  Department  of  Labor.  200 
Constitution  Avenue.  .\'W.,  Washincton, 


Illinois.  Minnesota,  and  W'isconsin 

Dislr:  t  \'o.  :i 

Deputy  Commissioner.  Office  of  Workers' 
Compensation  Programs,  1910  Federal 


85672 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /Rules  and  Regulations^ 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Rules  and  Regulations 


85673 


S.  Non-civil  service  civilian  personnel  of 
Navy  clubs,  messes,  or  recreation  facilities 
(non-appropriated  funds);  Chief  of  Naval 
Personnel  Director,  Recreation  Services 
Division  (Pers/NMPC-72)  Washington,  D.C. 
20370. 
Air  Force 

1.  Active  duty,  reserve.  Air  National  GuHrd 
(ANG).  retired  military  mernbt.Ts  nnd  civilian 
employees  of  appropriated  fund  activities: 
Commander,  Air  Force  Accounting  and 
Finance  Center,  Attention:  JA,  Denver.  CO 
80279.  (303)  370-7524. 

2.  Non-appropriated  fund  civilian 
employees  of  base  exchanges:  Arm.v  iinJ  Air 
Force  Exchange  Service.  Attention:  GC-G. 
Dallas.  TX  75222,  (214)  330-2174. 

3.  Civilian  employees  of  all  o'her  Air  Force 
nonappropriated  fund  activities:  Ar-'MPC/JA, 
Attention:  NAF  Law  Division,  Randolph  AFB, 
TX  78548.  (512)  652-6691. 

With  respect  to  other  civilian  employees  of 
Department  of  Defense  agencies,  or  other 
employing  activities  within  the  Department  of 
Defense  or  the  Military  Departments,  the 
Director  of  the  agency  or  activity  shall  assist 
by  receiving  and  forwarding  process  to  the 
designated  agent  in  the  approprinte 
disbursing  office. 

Defense  Communications  Agency 

General  Counsel  and  Deputy  General 

Counsel,  Office  of  the  General  Counsel 
(Code  105),  Defense  Communications 
Agency,  Washington,  D.C.  20305  (202) 
692-2009. 

Defense  Contract  Audit  Agency 
Director  of  Personnel,  Defense  Contract 
Audit  Agency,  Cameron  Station, 
Alexandria,  VA  22314  (202)  274-7325. 

Defense  Logistics  Agency 

Accounting  &  Finance  Officer  (DCSC-CA), 

Defense  Construction  Supply  Center, 

Columbus,  OH  43215,  (614)  236-3161. 
Accounting  &  Finance  Officer  (DESC-CA), 

Defense  Electronics  Supply  Center,  1507 

Wilmington  Pike,  Dayton,  OH  45444  (513) 

296-6415. 
Command  Security  Officer,  Defense  General 

Supply  Center,  Richmond,  VA  23297  (804) 

275-4751. 
Accounting  &  Finance  Officer  (DPSC-ZA). 

Defense  Personnel  Support  Center.  2800 

South  20th  Street,  Philadelphia,  PA  19101 

(215)  952-2741. 
Accounting  &  Finance  Officer  (DDMP-BD). 

Defense  Depot  Mechanicsburg. 

Mechanicsburg,  PA  17055.  (717)  790-2992. 
Accounting  &  Finance  Officer  (DDMT-FD), 

Defense  Depot  Memphis.  2163  Airways 

Boulevard,  Memphis.  TN  38114  (901)  744- 

5541. 
Accounting  &  Finance  Officer  (DDOU-RF), 

Defense  Depot  Ogden.  Ogden.  UT  84407, 

(801)  399-7358. 
Accounting  &  Finance  Officer  (DDT-GD), 

Defense  Depot  Tracy,  S.  Chrisman  Road. 

Tracy.  CA  95376  (209)  835-9316. 
Accounting  &  Finance  Officer  (DASC-F). 

Cameron  Station,  Alexandria,  VA  22314 

(202)  274-6108. 
Accounting  &  Finance  Officer  (DCRA-FA), 

Defense  Contract  Administration 

Services  Region,  Atlanta,  805  Walker 


Street,  Marietta,  GA  30060  (404)  424- 
9304. 

Accounting  &  Finance  Officer  (DCRB-FA). 
Defense  Contract  Administration 
Services  Region.  Boston,  666  Summer 
Street,  Boston,  MA  02210  (617)  542-8893. 

Accounting  &  Finance  Officer  (DCRl-FA), 
Defense  Contract  Administration 
Services  Region,  Chicago,  O'l  lare 
International  Airport,  6400  North 
Mannheim  Road,  P.O.  Box  66475, 
Chicago,  IL  60666  (312)  694-2245. 

Accounting  &  Finance  Officer  (DCRO-F.A). 
Defense  Contract  Administration 
Services  Region,  Cleveland,  Anthony  ]. 
Celebrezze  Federal  Building,  1240  East 
Ninth  Street.  Cleveland,  OH  44199  (216) 
522-5490. 

Accounting  &  Fmance  Center  Officer  (DCRT- 
FA).  Defense  Contract  Administration 
Services  Region,  Dallas,  500  South  Ervay 
Street,  Dallas.  TX  75201  (214)  670-1350. 

Accounting  &  Finance  Officer  (DCRL-FA), 
Defense  Contract  Administration 
Services  Region,  Los  Angeles.  11099 
South  La  Cienega  Boulevard,  I^s 
Angeles,  CA  90045  (213)  643-2210. 

Accounting  &  Finance  Center  (DCRN-FA). 
Defense  Contract  Administration 
Scivices  Region,  New  York,  60  Hudson 
Street,  Ne^v  York,  NY  10013  (212)  374- 
9408. 

Accounting  &  Finance  Officer  (DCRS-FA). 
Defense  Contract  Administration 
Services  Region.  St.  Louis.  1136 
Washington  Avenue,  St.  Louis.  MO  63101 
(314)  263-6510. 

Defense  Mapping  Agency 

1.  For  employee  obligors  in  the 
Headquarters  and  Components  listed  below: 

Headquarters,  Defense  Mapping  Agency, 

Building  56,  U.S.  Naval  Observatory, 

Washington,  D.C.  20315. 
Defense  Mapping  School,  Fort  Belvoir, 

Virginia  22060. 
DMA  Inter  American  Geodetic  Survey,  Fort 

Sam  Houston,  Texas  78234. 
General  Counsel,  Defense  Mapping 

Agency.  Building  56.  U.S.  Naval 

Observatory,  Washington,  D.C.  20.305 

(202)  254-4431. 

2.  For  employee  obligors  in  tiic  l^MA 
Aerospace  Center:  Counsel,  D\\.\  .Aerospace 
Center.  St.  Louis  Air  Force  Station.  St.  Louis. 
Missouri  63118  (314)  263-1501, 

3.  For  employee  obligors  In  the  D.MA 
Hydrographic/Topographic  Center:  Counsel. 
DMA  Hvdrographic/Topographic  Cen'.er. 
Washington,  D.C.  20315  (202)  227-2268, 

Defense  Nuclear  Agency 
General  Counsel,  Defense  .Nutiear  Aaency. 
Washington,  D.C.  20305  {703)  325-7681. 

Uepartment  of  Energy 

Power  Administrations 

1.  Alaska  Power  Administration: 
Administrator.  Alaska  Power 
Administration,  Department  of  Energy, 
P.O.  Box  50.  Juneau.  AK  99802.  (907)  586- 
7405. 

2.  Bonneville  Power  Administration:  Head. 
Disbursement  Audit  Section  (SNJ), 
Bonneville  Power  Administration. 
Department  of  Ejiergy.  1002  N.E. 
Holladay.  Portland,  OR.  (503)  234-3361. 


3.  Southeastern  Power  Administration: 
Director.  Washington  Financial  Services 
Division  (CR^6),  Mail  Station  C-212. 
Department  of  Energy,  Washington,  D.C. 
20545,  (301)  353-5316, 

4.  Southwestern  Power  Administration: 
Chief  Counsel,  Southwestern  Power 
Administration,  Department  of  Energy. 
P.O.  Drawer  1619,  Tulsa,  OK  74101.  (918) 
581-7426. 

5.  Western  Area  Power  Administration: 
General  Counsel,  Western  Area  Power 
Administration,  Department  of  Energy, 
P.O.  Box  3402,  Golden,  CO  80401,  (303) 
231-1529. 

Field  Offices 

1.  Albuquerque  Operations  Office  and 
Richland  Operations  Office  (includes 
Fast  Flux  Test  Facihty  Project  Office): 
Chief  Counsel,  Albuquerque  Operations 
Office,  Department  of  Energy,  P.O  Box 
5400,  Albuquerque,  NM  87115,  (505)  264- 
7265. 

2.  Chicago  Operations  Office  and  Oak 
Ridge  Operations  Office  (includes  Clinch 
River  Breeder  Reactor  Project  Office,  and 
the  Technical  Information  Center):  Chief 
Counsel,  Oak  Ridge  Operations  Office, 
Department  of  Energy.  P.O.  Box  E.  Oak 
Ridge.  TN  37830.  (615)  693-7153. 

3.  Grand  Junction  Office,  Nevada 
Operations  Office,  San  Francisco 
Operations  Office:  Chief,  Collection, 
Disbursement  and  Funds  Branch,  Nevada 
Operations  Office,  Department  of  Energy, 
P.O.  Box  14100,  Las  Vegas,  NV  89114, 
(702)  734-3166. 

4.  Idaho  Operations  Office:  Chief,  General 
and  Fund  Accounting  Branch,  Idaho 
Operations  Office.  Department  of  Energy. 
550  Second  Street.  Idaho  Falls,  ID  43201. 
(208)  526-1598. 

5.  Savannah  River  Operations  Office: 
Director,  Finance  Division,  Savannah 
River  Operations  Office,  Department  of 
Energy,  P.O.  Box  A,  Aiken.  SC  29801. 
(803)  725-2681. 

6.  Pittsburgh  Naval  Reactors  Office. 
Schenectady  Naval  Reactors  Office. 
Washington  Headquarters,  and  all  other 
organizations:  Director,  Washington 
Financial  Services  Division  (CR-46),  Mail 
Station  C-212,  Department  of  Energy. 
Washington,  D.C.  20545,  (301)  353-5316. 

Department  of  Health  and  Human  Services 

1.  For  the  garnishment  of  the  remuneration 
of  employees  of  the  Department  of 
Health  and  Human  Services: 
Garnishment  Agent,  Office  of  General 
Counsel,  Room  5362— North  Building,  330 
Independence  Ave.,  S,W.,  Wasliington. 
D.C.  20201,  (202)  472-3109. 

2.  For  the  garnishment  of  benefits  under 
Titla  II  of  the  Social  Security  Act,  legiil 
process  may  be  served  on  the  office 
manager  at  any  Social  Security  District 
or  Branch  Office.  The  addresses  and 
telephone  numers  of  the  Social  Security 
District  or  Branch  Offices  may  be  found 
in  the  local  telephone  directory. 

Department  of  Housing  and  Urban 
Development 

Chief,  Operations  Branch.  Personnel  Systems 
and  Payroll  Division.  Department  of 
Housing  and  Urban  Development,  451 


Seventh  Street.  S.W.,  Room  2:32. 
Washington.  D.C.  20410.  ;202)  "55-8906. 

Department  of  thp  Interior 

Secretarial  Offices:  Office  of  Territorial 
Affairs.  Office  of  Water  Research  iind 
Technology:  Commission  of  Fine  .Arts: 
Delaware  River  Basin  Commission:  and 
Susquehanna  River  Basin  Commission: 
Chief.  Division  of  Fiscal  Services. 
Department  of  the  Interior,  18th  &  C 
Streets,  NW..  Room  5261.  Washington. 
D.C.  20240.  (202)  343-5207. 

Bureau  of  Mines:  Chief.  Branch  of  Finance. 
Bureau  of  Mines.  Department  of  the 
Interior,  Denver  Federal  Center.  Bldg.  20. 
Rm.  D-2038.  Denver.  CO  80225,  (303)  234- 
2354. 

Fish  and  Wildlife  Service:  Chief.  Division  of 
Financial  and  Management  Systems.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  18th  &  C  Streets,  NW, 
Washington,  D.C.  20240,  (202)  343-6991. 

Geological  Survey:  Chief,  Branch  of  Financial 
Management.  MS  270,  Geological  Survey. 
Department  of  the  Interior,  12201  Sunrise 
Valley  Drive,  Reston,  VA  22092,  (804) 
B60-6181. 

Heritage  Conservation  and  Recreation 

Service:  Chief,  Division  of  Personnel  and 
Management,  Heritage  Conservation  and 
Recreation  Service,  Department  of  the 
Interior,  Pension  Building,  440  G  Street. 
NW.  Washington,  D.C.  20243,  (202)  343- 
4275. 

National  Park  Service:  Chief,  Division  of 
Finance,  National  Park  Service, 
Department  of  the  Interior,  1100  L  Street, 
NW.  Washington,  D.C.  20005,  (202)  523- 
5150. 

Water  and  Power  Resources  Service 

(formerly  Bureau  of  Reclamation):  Chief, 
Division  of  Personnel  and  Management, 
Water  and  Power  Resources  Service, 
Department  of  the  Interior,  18th  &  C 
Streets,  NW,  Washington,  D.C.  20240, 
(202)  343-4626. 

Bureau  of  Indian  Affairs:  Chief,  Branch  of 
Employee  Data  and  Compensation, 
Bureau  of  Indian  Affairs.  Department  of 
the  Interior,  500  Gold  Avenue,  SW., 
Albuquerque,  NM  87103,  (505)  766-2936. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement:  Chief,  Budget  and  Financial 
Management  Division,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Department  of  the  Inferior,  1951 
Constitution  Avenue,  NW,  Washington. 
D.C.  20245,  (202)  343--1926. 

Bureau  of  Land  Management:  Chief,  Division 
of  Finance,  Bureau  of  Land  Management, 
Department  of  the  Interior,  18th  &  C 
Streets,  NW,  Room  3559,  Washington, 
D.C.  20240,  (202)  343-3607. 

Department  of  Justice 

1.  For  all  employees,  except  employees  of  the 

Federal  Bureau  of  Investigation: 
Assistant  Director,  Employee  Data 
Service,  Systems  Operations  Staff, 
Justice  Management  Division, 
Department  of  Justice,  P.O.  Box  2922, 
Washington,  D.C.  20013,  (202)  633-4442. 

2.  For  employees  of  the  Federal  Bureau  of 

Investigation:  Personnel  Officer,  FBI 
Headquarters,  Department  of  Justice,  J. 
Edgar  Hoover  Building,  Room  6052, 
Washington,  D.C.  20535,  (202)  324--J981. 


Department  of  Labor 

1.  Payments  to  employees  of  the  Department 

of  Labor:  Director.  Office  of  Accounting 
Roo.m  .\'1309.  Department  of  Labor.  200 
Constitution  .•\\enue.  .\'W.,  Washington. 
D.C.  20210.  (202!  523-8314. 

2.  Process  relating  to  moneys  due  and 

payable  by  the  United  States  under  the 
Longshoremen's  Act  should  be  directed 
to  the:  Associate  Director  for  Longshore 
and  Harbor  Workers'  Compensation. 
Room  C-3520.  200  Constitution  .Avenue. 
NW..  Washington,  D.C.  20210.  (202)  523- 
8721. 

3.  Process  relating  to  benefits  payable  under 

the  Federal  Employees'  Compensation 
Act  should  be  directed  to  the  appropriate 
district  office  of  the  Office  of  Workers' 
Compensation  Programs. 

District  No.  1 

Deputy  Commissioner,  Office  of  Workers' 
Compensation  Programs,  Room  1800, 
John  F.  Kennedy  Building,  Government 
Center,  Boston,  MA  12203,  (617)  223-6755. 

Connecticut.  Maine.  Massachusetts.  New 
Hampshire.  Rhode  Island,  and  Vermont 

District  No.  2 

Deputy  Commissioner,  Office  of  Workers' 
Compensation  Programs,  1515  Broadway 
(at  West  44th).  New  York,  NY  10036, 
(212)  399-5501. 

New  Jersey,  New  York,  Puerto  Rico,  and  the 
Virgin  Islands 

District  No.  3 

Deputy  Commissioner.  Office  of  Workers' 
Compensation  Programs,  Gateway 
Building,  Room  2150,  3535  Market  Street. 
Philadelphia.  PA  19104,  (215)  596-1180. 

Delaware,  Pennsylvania,  and  West  Virginia 
District  No.  6 

Assistant  Deputy  Commissioner,  Office  of 
Workers'  Compensation  Programs,  400 
West  Bay  Street,  Box  35049,  Jacksonville, 
PL  32202,  (904)  791-3426. 

Alabama,  Florida,  Georgia.  Kentucky. 
Mississippi,  North  Carolina,  South  Carolina, 
and  Tennessee 

District  No.  7 

Assistant  Deputy  Commissioner,  Office  of 
Workers'  Compensation  Programs,  Hale 
Boggs  Federal  Building,  500  Camp  Street, 
New  Orieans,  LA  70130,  (504)  589-6135. 

Arkansas  and  Louisiana 
District  No.  9 

Assistant  Deputy  Commissioner,  Office  of 
Workers'  Compensation  Programs,  1240 
East  9th  Street,  Room  867,  Cleveland,  OH 
44199,  (216)  522-3803. 

Indiana,  Michigan,  and  Ohio 
District  No.  10 

Deputy  Commissioner,  Office  of  Workers' 
Compensation  Programs,  230  S.  Dearborn 
Street,  8th  Floor,  Chicago,  IL  60604,  (312) 
353-5650. 


Illinois.  Minneso'H.  and  Wisconsin 

Distr:  .'  .\o.  :i 

Dep'Jty  Conim;ssiuner.  Office  of  Workers' 
Compensation  Programs,  1910  FeJeral 
Office  Building  911  Walnut  Street. 
Kansas  City.  -MU  W106.  (8161  3r4-2"23. 

District  So.  .'2 

Deputy  Commissioner.  Office  of  Workers' 
Compensation  Programs.  Drawer  3558. 
Federal  Building,  1961  Stout  Street. 
Denver.  CO  80202.  (303)  837-5402. 

Colorado.  Montana.  North  Dakota.  South 
Dakota,  Utah,  and  Wyoming 

District  .Wo.  13 

Deputy  Commissioner.  Office  of  Workers' 
Compensation  Programs.  450  Golden 
Gate  Avenue.  Box  38022.  San  Francisco. 
CA  94102.  (415)  556-6183. 

Arizona,  California,  and  Nevada 
District  No.  14 

Deputy  Commissioner,  Office  of  Workers' 
Compensation  Programs.  4010  Federal 
Office  Building.  909  First  Avenue. 
Seattle.  WA  98174.  (206)  442-5521. 

Alaska.  Idaho.  Oregon,  and  Washington 
District  No.  15 

Assistant  Deputy  Commissioner.  Office  of 
Workers'  Compensation  Programs,  300 
Ala  Moana  Boulevard,  Room  5108,  Box 
50209,  Honolulu,  HI  96850.  (808)  546-836. 

All  land  and  water  areas  west  of  the 
continents  of  North  and  South  America  to  60 
degrees  east  longitude  (excluding  Iran) 

District  No.  16 

Deputy  Commissioner,  Office  of  Workers' 
Compensation  Programs,  555  Griffin 
Square  Building,  Room  100,  Griffin  and 
Young  Streets,  Dallas,  TX  75201,  (214) 
767-4712. 

Arkansas.  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas 

District  No.  17 

Deputy  Commissioner,  Office  of  Workers' 
Compensation  Programs,  1371  Peachtree 
Street,  NE,  Room  331,  Atlanta,  GA  30309. 
(404)  881-7566, 

Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South  Carolina. 
and  Tennessee 

District  No.  25 

Assistant  Deputy  Commissioner,  Office  of 
Workers'  Compensation  Programs,  666 
11th  Street,  NW.,  Room  405,  Washington, 
D,C.  20211,  (202)  724-0713. 

District  of  Columbia,  Maryland,  and  Virginia 

4.  Process  relating  to  claims  arising  out  of  the 
places  set  forth  below  and  process 
seeking  to  attach  Federal  Employees' 
Compensation  Act  benefits  payable  to 
employees  of  the  Department  of  Labor 
should  be  directed  to  the:  Associate 
Director  for  Federal  Employees' 
Compensation,  Room  S3229,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20210,  (202)  523-7552. 
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Canada.  Mexico.  Centra!  and  South  America. 
and  all  land  and  water  areas  east  of  the 
continents  of  North  and  South  .America  to  60 
degrees  east  longitude  (Including  Iran  but 
excluding  Puerto  Rico  and  the  Virgin  Islands) 


11.  Southwest  Region:  Arkansas.  Louisiana. 
Oklahoma,  Texas,  ,\'ew  Mexico  Regional 
Counsel,  ASO-7,  P.O.  Box  1689.  Forth 
Worth.  Texas  76101  (213)  536-6270. 

i2.  Mike  Monroney  Aeronautical  Center: 

r-ortlor   Pr„,r.eol      A  A  P- 7     PD     Rnv9.=inA? 


9.  Secret  Service— Legal  Counsel.  Room  842. 

1800  G  Street  .N.W..  Washington.  DC 

20223.  (202)  535-5771. 
10  Bureau  of  Engraving  &  Printing — Legal 

Counsel,  Room  109M.  Hth  &  C  Streets, 

M  W     Wflshinotnn    H  H    30228.  (2021  447- 
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Civil  Aeronautics  Board 

General  Counsel,  Civil  Aeronautics  Board, 
A     1825  Connecticut  Avenue,  NW., 

*    Washington,  D.C.  20428,  (202)  673-5233. 

Nor  Director,  Office  of  Human  Resources, 
Civil  Aeronautics  Board.  1825 


Counsel,  230  South  Dearborn  Street, 
Chicago,  IL  60604,  (312)  353-5392. 
6.  Region  6:  Nebraska,  Iowa,  Kansas. 
Missouri:  Regional  Counsel:  1500  E. 
Bannister  Road,  Kansas  City,  MO  64131, 
(816)  926-7212. 


Chief  Counsel,  National  Space  Technology 
Laboratories.  NSTL  Station,  MS  39529, 
(601)688-2164. 

National  Capital  Planning  Commission 

Administrative  Officer.  National  Capital 
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Canada.  Mexico.  Central  and  South  America. 
and  all  land  and  water  areas  east  of  the 
continents  of  North  and  South  .America  to  60 
degrees  east  longitude  (including  Iran  but 
excluding  Puerto  Rico  and  the  Virgin  Islands) 

Department  of  State 

Secretary.  Attention:  Executive  Director. 
Office  of  the  Legal  Adviser  fL-EX;.  2201 
C  Street.  NW..  Washington.  D.C.  20502, 
(202)  632-0460. 

'\^ency  for  International  Development 

Chief.  Employee  Relations  &  Services 
Division.  Office  of  Personnel 
Management.  Agency  for  International 
Development.  Vi/ashington,  D.C.  20523 
(202)  632-2954. 

Department  of  Transportation 

Office  of  the  Secretary.  General  Counsel,  400 

7th  Street.  SW.,  Washington.  D.C.  20590, 

(202)  426-*702. 
United  States  Coast  Guard,  Chief  Counsel. 

2100  2nd  Street,  SW.,  Washington.  D.C. 

20593,  (202)  426-1616. 
Federal  Aviation  Administration 

1.  Headquarters  (Washington.  D.C.)  and 

overseas  employees:  Chief  Counsel.  800 
Independence  Ave.,  S.W..  Washington. 
D.C.  20591  (202)  426-3773. 

2.  Central  Region;  Nebraska,  Kansas,  Iowa. 

and  Missouri.  Regional  Counsel.  ACE-7. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106  (816)  374-5446. 

3.  Alaskan  Region:  Regional  Counsel,  AAL-7. 

701  C  Street,  Box  14,  Anchorage.  Alaska 
99513  (907)  271-5269. 

4.  Pacific-Asia  Region:  Regional  Counsel. 

APC-7,  P.O.  Box  50109,  Honolulu,  Hawaii 
46850  (808)  546-5621. 

5.  Eastern  Region:  New  York.  Pennsylvania. 

New  Jersey.  West  Virginia.  Maryland, 
Delaware  and  Virginia.  Regional 
Counsel,  AEA-7,  Federal  Building,  |FK 
International  Airport,  Jamaica,  New  York 
11430  (212)  995-2814. 

6.  Great  Lakes  Region:  Minnesota,  Wisconsin, 

Michigan.  Illinois,  Indiana  and  Ohio. 
Regional  Counsel,  AGL-7,  2300  East 
Devon,  Des  Plaines.  Illinois  60018  [312) 
694-4500,  ext.  311. 

7.  Northeast  Region:  Maine,  New  Hampshire, 

Vermont.  Massachusetts,  Connecticut 
and  Rhode  Island.  Regional  Counsel. 
ANE-7, 12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803  (617) 
273-7384. 

8.  Northwest  Region:  Washington,  Oregon 

and  Idaho.  Regional  Counsel,  ANW-7, 
FAA  Building,  9010  E.  Marginal  Way 
South.  King  County  International  Airport 
(Boeing  Field),  Seattle,  Washington  98108 
(206)  767-2670. 

9.  Rocky  Mountain  Region:  Montana,  North 

Dakota,  South  Dakota,  Wyoming,  Utah, 
Colorado.  Regional  Counsel.  ARM-7. 
10455  East  25th  Avenue.  Aurora, 
Colorado  80010  (303)  837-4846. 

10.  Southern  Region:  Kentucky,  North 

Carolina,  Tennessee.  Mississippi, 
Alabama,  Georgia.  South  Carolina, 
Florida.  Puerto  Rico,  Republic  of  Panama 
and  Virgin  Islands,  Regional  Counsel. 
ASO-7,  P.O.  Box  20636.  Atlanta,  Georgia 
30320  (404)  763-7204. 


11.  Southwest  Region:  Arkansas.  Louisiana. 

Oklahoma.  Texas,  .\'ew  Mexico  Regional 

Counsel,  ASO-7.  P.O  Box  1689.  Forth 

Worth,  Texas  76101  (213)  536-6270. 
i2  Mike  Monronev  Aeronautical  Center: 

Center  Counsel.  AAC-7,  P.O.  Box  25082. 

Oklahoma  City,  Oklahoma  73103  (405) 

686-2296 
13.  FAA  Technical  Center:  Central  Region. 

AC  r-7,  Atlantic  City,  New  Jersey  08405 

(604)  641-8200.  ext.  3605. 
Federal  Highway  Administration,  Chief 
Counsel,  400  7th  Street,  SW.,  Washington. 
D.C.  20590.  (202)  426-0740. 

Federal  Railroad  Administration 

1.  For  all  employees,  except  those  of  the 

Alaska  Railroad;  Chief  Counsel,  400  7th 
Street,  S.W.,  Washington,  D.C.  20590 
(202)  426-0767. 

2.  For  employees  of  the  Alaska  Railroad; 

Personnel  Officer.  Chief,  Employment 
Section,  The  Alaska  Railroad,  RAR-14, 
Pouch  7-2111,  Anchorage.  Alaska  99510 
(907)  265-2436. 

National  Highway  Traffic  Safety 

Administration,  Chief  Counsel,  400  7th 
Street,  SW.,  Washington,  D.C.  20590, 
(202)  426-9511. 

L'rban  Mass  Transportation  Administration, 
Chief  Counsel,  400  7th  Street.  SW., 
Washington,  D.C.  20590,  (202)  426^063. 

St.  Lawrence  Seaway  Development 

Corporation.  General  Counsel,  P.O.  Box 
520.  Massena,  New  York,  13662,  (315) 
764-0271. 

Research  and  Special  Programs 

Administration.  Chief  Counsel,  400  7th 
Street,  SW.,  Washington,  D,C.  20590, 
(202)  75.5-4972. 

Department  of  the  Treasury 

1  Office  of  the  Secretary — General  Counsel. 
Department  of  the  Treasury,  Room  3000. 
Main  Treasury  Building,  1500 
Pennsylvania  Avenue.  NW.,  Washington, 
D.C.  20220.  (202)  566-2093. 

2.  Office  of  Revenue  Sharing — Chief  Counsel. 

Fifteenth  Floor,  2401  E  Street,  NW., 
Washington,  D.C.  20226,  (202)  634-5182. 

3.  Office  of  Foreign  Assets  Control — Chief 

Counsel.  Room  401,  1331  G  Street,  NW.. 
Washington.  D.C.  20220.  (202)  376-0236. 

4.  U.S.  Savings  Bond  Division — Assistant 

Genera!  Counsel  (ALFO),  Room  1410, 
Main  Treasury  Building.  1500 
Pennsylvania  Avenue,  NW.,  Washington, 
D.C.  20220.  (202)  566-8464. 

5.  Bureau  of  Government  Financial 

Operations — Assistant  General  Counsel 
(ALFO).  Room  1410,  Main  Treasury 
Building,  1500  Pennsylvania  Avenue, 
NW..  Washington,  D.C.  20220.  (202)  566- 
8464. 

6.  Internal  Revenue  Service — Director, 

General  Legal  Services  Division,  Office 
of  Chief  Counsel,  1111  Constitution 
.Avenue.  N.W..  Washington,  D.C.  20224, 
(202)  566-3488. 

7.  Bureau  of  Alcohol.  Tobacco  &  Firearms — 

Chief  Counsel.  Room  5526.  Federal 
Building.  1200  Pennsylvania  Avenue, 
N.W..  Washington.  D.C.  20226.  (202)  566- 

8.  Bureau  of  Public  Debt — Chief  Counsel, 

Room  309.  Washington  Building, 
Washington.  D.C.  20226.  (202)  376-0244. 


9.  Secret  Service — Legal  Counsel.  Room  842. 

1800  G  Street  .N.W..  Washington.  DC. 

20223.  (202)  535-5771. 
10  Bureau  of  Engraving  &  Printing — Legal 

Counsel.  Room  109M.  14th  &  C  Streets. 

N.W.,  Washington.  D.C.  20228.  (202)  447- 

1425. 

11.  Office  of  the  Comptroller  of  the 

Currency — Director.  Litigation.  Office  of 
Chief  Counsel.  Fifth  Floor.  490  L'Enfant 
Plaza  East,  S.W.,  Washington.  D.C. 
20219.  (202)  447-1893. 

12.  Bureau  of  the  Mint — Legal  Counsel.  Room 

1033,  501 13th  Street.  N.W..  Washington, 
D.C.  20220.  (202)  376-0565. 

13.  Federal  Law  Enforcement  Training 

Center — Legal  Counsel.  Building  94, 
Glynco.  GA  31520,  (912)  267-2441. 

14.  Customs  Service 

(a)  Headquarters  (Washington.  D.C.)  and 
Overseas  employees:  Assistant  Chief  Counsel 
of  Customs  (Hearings  and  Claims),  1301 
Constitution  Ave.,  N.W.,  Washington.  D.C. 
20229,  (202)  566-2482. 

(b)  Employees  not  located  at  headquarters 
or  overseas,  service  of  process  may  be  made 
upon  the  Regional  Counsel  of  Customs  in 
whose  region  the  obligor  is  employed,  as 
listed  below; 

Region  I — Regional  Counsel  of  Customs, 

Suite  1739, 100  Summer  Street,  Boston, 

MA  02110,  (617)  223-0075. 
Region  II — Regional  Counsel  of  Customs, 

Room  732,  6  World  Trade  Center,  New 

York,  NY  10048.  (212)  466-^562. 
Region  111 — Regional  Counsel  of  Customs. 

40  S.  Gay  Street,  Baltimore,  MD  21202. 

(301)  962-4119. 
Region  IV — Regional  Counsel  of  Customs, 

99  S.E.  5th  Street,  Miami,  FL  33131,  (305) 

350-4321. 
Region  V — Regional  Counsel  of  Customs. 

Suite  2422,  1440  Canal  Street,  New 

Orleans,  LA  70112,  (504)  589-6981. 
Region  VI — Regional  Counsel  of  Customs. 

Suite  1220,  500  Dallas  Avenue,  Houston, 

TX  77002,  (713)  226-4887. 
Region  VII — Regional  Counsel  of  Customs. 

300  N.  Los  Angeles  Street.  Los  Angeles, 

CA  90053,  (213)  688-5936. 
Region  VIII — Regional  Counsel  of  Customs. 

Suite  1000.  211  Main  Street,  San 

Francisco.  CA  94105.  (415)  556-3873. 
Region  IX — Regional  Counsel  of  Customs. 

Suite  1417,  55  E.  Monroe  Street,  Chicago, 

IL  60603,  (312)  353-7860. 

//.  Agencies 

(Unless  otherwise  indicated  below,  all 
agencies  of  the  executive  branch  shall  be 
subject  to  service  of  legal  process  brought  for 
the  enforcement  of  an  individual's  obligation 
to  provide  child  support  and/or  make 
alimony  payments  where  such  service  is  sent 
by  certified  or  registered  mail,  return  receipt 
requested,  or  by  personal  service,  upon  the 
head  of  the  agency.) 

Central  Intelligence  Agency 

Director  of  Personnel  Policy,  Planning,  and 
Management.  Central  Intelligence 
Agency.  Washington,  D.C.  20505.  or 

Chief,  Special  Activities  Staff,  Office  of 
Personnel  Policy.  Planning,  and 
Management,  Central  Intelligence 
Agency,  Washington,  D.C.  20505.  (703) 
351-3452. 


\ 


Civil  Aeronautics  Board 

General  Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428.  (202)  673-5233. 
\  or  Director,  Office  of  Human  Resources, 
Vjvil  Aeronautics  Board,  1825 
Connecticut  Avenue.  NW.,  Washington, 
D.C.  20428,  (202)  673-6140. 

Commodity  Futures  Trading  Commission 

Director  of  Personnel,  Commodity  Futures 
Trading  Commission.  2033  K  Street,  NW., 
Washington,  D.C.  20581,  (202)  254-3275. 

Consumer  Product  Safety  Commission 

Office  of  the  General  Counsel.  Room  509, 
1111  18th  Street.  NW.,  Washington,  D.C. 
20207,  (202)  634-7770. 

Farm  Credit  Administration 

Director  or  Assistant  Director,  Administrative 
Division,  490  L'Enfant  Plaza  East,  S.W., 
Washington,  D.C.  20578,  (202)  755-4394. 

Federal  Election  Commission 

Assistant  Staff  Director,  Administrative 
Division,  Federal  Election  Commission, 
1325  K  Street,  NW.,  Washington,  D.C. 
20463,  (202)  523^112. 

Federal  Home  Loan  Bank  Board 

Director,  Administration  Division,  Office  of 
the  General  Counsel,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW.,  3rd 
Floor.  Washington,  D.C.  20552,  (202)  377- 
6462. 

Federal  Labor  Relations  Authority 

Director  of  Personnel  Federal  Labor  Relations 
Authority,  1900  E  Street,  NW.,  Room 
7469,  Washington,  DC.  20424,  (202)  632- 
6880. 

Federal  Maritime  Commission 

Director  of  Personnel/Deputy  Director  of 
Personnel,  Federal  Maritime 
Commission,  1100  L  Street,  NW.,  Room 
11213,  Washington,  D.C.  20573,  (202)  523- 
5773. 

Federal  Mediation  and  Conciliation  Service 

General  Counsel,  Federal  Mediation  and 
Conciliation  Service,  2100  K  Street,  NW., 
Washington,  D.C.  20427,  (202)  653-5209. 

General  Services  Administration 

1.  Region  1:  Maine,  Vermont,  New 

Hampshire,  Massachusetts,  Connecticut: 
Regional  Counsel,  John  W.  McCormack 
Post  Office  &  Courthouse,  Boston,  MA 
02109,  (617)  223-2621. 

2.  Region  2:  New  York.  New  Jersey.  Puerto 

Rico,  Virgin  Islands:  Regional  Counsel, 
26  Federal  Plaza,  New  York,  NY  10007, 
(212)  264-8306. 

3.  Regional  3:  Pennsylvania,  West  Virginia, 

Maryland,  Virginia  less  the  greater 
metropolitan  area  of  Washington,  D.C; 
Regional  Counsel.  Ninth  and  Market 
Streets,  Philadelphia,  PA  19107,  (215) 
597-1319. 

4.  Region  4:  Kentucky.  Tennessee,  North 

Carolina,  Mississippi,  Alabama,  Georgia, 
South  Carolina.  Florida:  Regional 
Counsel,  R.B.  Russell  Federal  Building 
and  U.S.  Courthouse,  75  Spring  Street, 
S.W..  Atlanta,  GA  30303.  (404)  881-3006. 

5.  Region  5:  Minnesota,  Wisconsin.  Illinois. 

Indiana,  Michigan,  Ohio:  Regional 


Counsel,  230  South  Dearborn  Street. 
Chicago,  IL  60604,  (312)  353-5392. 

6.  Region  6;  Nebraska,  Iowa,  Kansas, 

Missouri:  Regional  Counsel:  1500  E. 
Bannister  Road,  Kansas  City,  MO  64131. 

(816)  926-7212. 

7.  Region  7;  New  Mexico.  Texas,  Oklahoma, 

Arkansas,  Louisiana:  Regional  Counsel, 
819  Taylor  Street,  Fort  Worth,  TX  76102. 

(817)  334-2325. 

8.  Region  8:  Montana.  North  Dakota.  South 

Dakota,  Wyoming,  Utah,  Colorado: 
Regional  Counsel,  Building  41 — Denver 
Federal  Center.  Denver,  CO  80225,  (303) 
234-3813. 

9.  Region  9:  California,  Nevada,  Arizona, 

Hawaii,  Guam:  Regional  Counsel.  525^/ 
Market  Street,  San  Francisco,  CA  94105, 
(415)  556-3963.  , 

10.  Region  10.  Washington,  Oregon,  Idaho. 

Alaska:  Regional  Counsel,  GSA  Center, 
Auburn,  Washington  98002,  (206)  883- 
6500,  ext.  225. 

11.  Greater  metropolitan  area  of  Washington, 

D.C.  (parts  of  Maryland  and  Virginia): 
Regional  Counsel,  7th  &  D  Streets,  NW., 
Washington,  D.C.  20407,  (202)  472-1809. 

Government  Printing  Office 

General  Counsel  (Stop  GC),  Government 
Printing  Office,  Washington,  D.C.  20401, 
(202)  275-2758. 

International  Communication  Agency 

Gen§faJ..£Qunsel,  International 
Communication  Agency,  1750 
Pennsylvania  Avenue,  NW.,  Washington, 
D.C.  20547,  (202)  724-9563. 

Interstate  Commerce  Commission 

Chief,  Budget  and  Fiscal  Office,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20423. 

Merit  Systems  Protection  Board 

Director,  Office  of  Administration,  Merit 
Systems  Protection  Board,  1717  H  Street, 
NW.,  Room  362,  Washington,  D.C.  20419. 
(202)  632-4956. 

National  Aeronautics  and  Space 
Administration 

NASA  Headquarters — Assistant  General 

Counsel  for  Litigation,  400  Maryland 

Avenue,  SW,  Washington,  D.C.  20546, 

(202)  755-3920. 
NASA  Field  Installations— 

Chief  Counsel,  Ames  Research  Center, 

Moffett  Field,  CA  94035,  (415)  965-5103. 
Chief  Counsel.  Dryden  Flight  Research 

Center,  Edwards.  CA  93520,  (805)  25S- 

8787. 
Chief  Counsel,  Goddard  Space  Flight 

Center,  Greenbelt,  MD  20771,  (301)  344- 

8887. 
Chief  Counsel,  Johnson  Space  Center, 

Houston,  TX  77058,  (713)  483-3021. 
Chief  Counsel,  Kennedy  Space  Center, 

Kennedy  Space  Center,  FL  32899,  (305) 

867-2550. 
Chief  Counsel,  Langley  Research  Center 

and  Wallops  Flight  Center,  Hampton,  VA 

23665.  (804)  827-3397. 
Chief  Counsel,  Lewis  Research  Center, 

Cleveland,  OH  44135,  (216)  433-6411. 
Chief  Counsel,  Marshall  Space  Flight 

Center,  Marshall  Space  Flight  Center.  AL 

35812,  (205)  453-2440. 


Chief  Counsel.  National  Space  Technology 
Laboratories,  NSTL  Station,  MS  39529. 
(601)  £88-2164. 

National  Capital  Planning  Commission 

Administrative  Officer,  National  Capital 
Planning  Commission.  1325  G  Street, 
NW.,  Washington,  D.C.  20576.  (202)  724- 
0170. 

National  Credit  Union  Administration 

Director,  Division  of  Personnel,  National 
Credit  Union  Administration,  1776  G 
Street.  NW..  Washington.  D.C.  20456, 
(202)  357-1156. 

National  Endowment  for  the  Humanities 

General  Counsel.  National  Endownment  for 
the  Humanities.  Washington,  D.C.  20506. 
(202)  724-0367. 

National  Mediation  Board 

Administrative  Officer,  National  Mediation 
Board,  Washington.  D.C.  20572.  (202) 
523-5950. 

National  Railroad  Adjustment  Board 

Staff  Director/Grievances,  National  Railroad 
Adjustment  Board,  202  S.  State  Street. 
Chicago.  IL  60604. 

National  Science  Foundation 

General  Counsel,  National  Science 
Foundation,  1800  G  Street.  NW.. 
Washington,  D.C.  20550,  (202)  634-4286. 

Nuclear  Regulatory  Commission 

Controller,  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  (301)  492-7521. 

National  Transportation  Safety  Board 

Chief,  Personnel  and  Training  Division, 
National  Transportation  Safety  Board, 
800  Independence  Ave.,  SW., 
Washington,  D.C.  20594.  ATTN:  AD-30, 
(202)  472-6166. 

Office  of  Personnel  Management 

1.  Payments  to  0PM  employees:  General 

Counsel,  Office  of  the  General  Counsel, 
Room  5H30,  Office  of  Personnel 
Managment,  Washington,  D.C.  20415, 
(202)  632-5524. 

2.  Payments  of  retirement  benefits  under  the 

Civil  Service  Retirement  System: 
Associate  Director  for  Compensation, 
Office  of  Personnel  Management, 
Allotment  Section,  P.O.  Box  17. 
Washington,  D.C.  20044.  (202)  632-5437. 

Panama  Canal  Commission 

Director,  Office  of  Executive  Administration. 
Panama  Canal  Commission,  APO  Miami, 
Florida  34011  (52-3519). 

Pension  Benefit  Guaranty  Corporation 

General  Counsel  or  Deputy  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street.  NW..  Washington,  D.C. 
20006.  (202)  254^864). 

Railroad  Retirement  Board 

General  Counsel,  Railroad  Retirement  Board, 
844  North  Rush  Street,  Chicago,  Illinois 
60611,  (312)  751-4569. 

Selective  Service  System 

General  Counsel.  Selective  Service  System, 
600  E  Street,  NW.,  Washington,  D.C. 
20435,  (202)  724-0433. 
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Small  Bu'-'ness  Administration 
(District  Directors  are  designated  to  .iccept 
loHfil  pror"SS  for  their  respective  distru  ts  as 
set  forth  in  13  CFR  101.3-1.) 


District  Director,  Nashville  District  Office. 

404  lames  Robertson  Parkway.  Nashville, 

TN  37219(615)251-5881. 
District  Director.  Chicago  District  Office.  219 

South  Dearborn  Street.  Chicago.  IL  60604 


District  Director.  Helena  District  Office,  301 
South  Park  Avenue,  Helena.  MT  59601, 
(406)449-5381. 

District  Director.  Salt  Lake  City  District 

Office.  125  South  Slate  Street.  Salt  Lake 
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National  Cemetery  Area  Office — Send  to; 
Fiscal  Officer,  VA  Medical  Center, 
Gulfport,  MS  39501  (601)  863-1972  ext. 
225. 

Fiscal  Officer,  Montgomery  Regional  Office. 


Fiscal  Officer,  Loma  Linda  Medical  Center, 
11201  Benton  Street,  Loma  Linda,  CA 
92357,  (714)  825-7084  ext.  2550/2551. 

Fiscal  Officer,  Long  Beach  Medical  Center. 
5901  East  Seventh  Street,  Long  Beach, 


Fiscal  Officer,  San  Francisco  Medical  Center, 
4150  Clement  Street,  San  Francisco.  CA 
94121  (415)  221-4810  ext.  315/316. 

Fiscal  Officer.  Sepulveda  Medical  Center. 
16111  Plummer  Street.  Sepulveda,  CA 
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Small  Du'-'ness  Administration 

(District  Directors  are  designated  to  .Tccept 
Icji-ril  pro'-'SS  for  their  respective  distru  ts  as 
set  forth  in  13  CFR  101.3-1.) 
DutncI  Director,  Boston  District  Office  150 

(;,i'jseway  Street.  Boston.  MA  02114. 

jfii;)  223-2100. 
District  Directoi.  Auj^usta  District  Office.  40 

Western  Avenue.  Augusta,  ME  04330. 

(207)622-6171 
District  Director.  Concord  District  Office,  .S5 

Pleasant  Street.  Concord.  NH  03301.  (603, 

224-4041. 
District  Director.  Hartford  District  Office. 

One  Financial  Plaza.  Hartford  CI  (203) 

244-3600. 
District  Director.  Monlpelier  District  Office, 

87  State  Street.  Montpelier.  VT  05602 

(Hn2)  229-0538 
District  Director.  Providence  District  Office. 

5"  Rdcl\  Street.  Providence.  R!  02903 

(401)528-4,'i80. 
District  Director,  New  York  District  Office.  26 

Federal  Plaza.  New  York.  NV  10007  [212] 

264-4355. 
District  Director.  Hato  Rev  District  Office. 

Chardon  &  Bolivia  Streets,  Hato  Rev.  PR 

00918(809)  753^572. 
District  Director.  Newark  District  Office  970 

Broad  Street.  Newark.  Nf  07102  (201) 

645-2434. 
District  Director.  Syracuse  District  Office.  100 

South  Clinton  Street.  Syracuse.  NV  13260 

(315) 423-5383. 
District  Director.  Philadelphia  District  Office, 

231  St.  Asaphs  Road.  Bala  Cynwyd.  PA 

19004  (215)597-3311. 
District  Director.  Baltimore  District  Office. 

8600  LaSalle  Road.  Towson,  MD  21204 

(301)962-4392. 
District  Director.  Clarksburg  District  Office. 

109  North  3rd  Street,  Clarksburg,  WV 

26301(304)623-5631  ,^^^^ 

District  Director,  Pittsburgh  DistricfFXike, 

1000  Liberty  Avenue,  Pittsburgh.  PA^ 

15222  (412)"644-2780. 
District  Director.  Richmond  District  Office. 

400  North  8th  Street.  Richmond.  VA 

23240(804)782-2617. 
District  Director.  Washington  District  Office 

1030  15th  Street.  NW..  Washington.  D.C. 

20417  (202)  655-1000. 
District  Director,  Atlanta  District  Office.  1720 

Peachtree  Street,  NW.  Atlanta.  GA  30309 

(404)  881^325 
District  Director,  Birmingham  District  Office, 

908  South  20th  Street,  Birmingham.  AL 

35205 (205) 254-1344 
District  Director,  Charlotte  District  Office.  230 

S.  Tryon  Street,  Charlotte,  NC  28202  (704) 

371-6111 
District  Director,  Columbia  District  Office. 

1835  Assembly  Street.  Columbia.  SC 

29201  (803)  765-5376. 
District  Director.  Jackson  District  Office,  100 

West  Capitol  Street,  (ackson.  MS  39201 

(601)969-4371, 
District  Director,  Jacksonville  District  Office. 

400  West  Baj  Street.  Jacksonville.  FI. 

32202  (904)  791-3782. 
District  Director.  Lnuisvijle  District  Office. 

600  Federal  Place,  Louisville.  KY  40201 
(.502)  Ii82-.5971 
District  Director,  Miami  District  Office.  2222 
Ponce  De  Leon  Blvd..  Coral  Gables.  FL 

33134  (305)  350-5521. 


District  Director,  .Nashville  District  Office. 

404  lames  Robertson  Parkway.  Nashville. 

TN  37219(615)251-5881. 
District  Director.  Chicago  District  Office,  219 

South  Dearborn  Street.  Chicago.  IL  60604 

1312)  353-4528. 
District  Director.  Cleveland  District  Office. 

1240  East  9th  Street.  Cleveland,  OH 

44199  (216)  522-1180. 
District  Director.  Columbus  District  Office,  85 

Marconi  Boulevard.  Columbus,  OH  43215 

(614) 469-6860 
District  Director.  Detroii  District.  477 

Michigan  Avenue,  Detroii,  MI  46226  (313| 

226-6075. 
District  Director.  Indianapolis  District  Office, 

575  .\.  Pennsylvania  Street.  Indianapolis. 

IN  46204  (317)  269-7272, 
District  Director  Madison  District  Office,  212 

E,  Washington  Avenue,  Madison.  WI 

53703  1608)  264-5261, 
District  Director.  Minneapolis  District  Office. 

12  South  6th  Street.  Minneapolis.  MN 

55402  (612)  725-2362 
District  Director.  Dallas  District  Office.  1100 

Commerce  Street.  Dallas,  TX  75242  (214) 

767-0605, 
District  Director,  Albuquerque  District  Office. 

,5000  Marble  Avenue.  .NE.  Albuquerque. 

NM  87110  (505)  766-3430. 
District  Director.  Houston  District  Office.  500 

Dallas  Street.  Houston.  TX  77002  (713) 

226-4341, 
District  Director.  Littje  Rock  District  Office. 

611  Gaines  Street.  Little  Rock,  AR  72201 

(501 1  378-5871. 
District  Director,  Lubbock  District  Office, 

1205  Texas  Avenue.  Lubbock,  TX  79401 

(806)  762-7466. 
District  Director,  Lower  Rio  Grande  Valley 

District  Office.  222  East  Van  Buren 

Street.  Harlingen,  TX  78550  (512)  423- 

4534. 
District  Director.  New  Orleans  District  Office. 

1001  Howard  Avenue.  New  Orleans,  LA 

70113  (504)  .589-6685. 
District  Director.  Oklahoma  City  District 

Office.  200  NW  5th  Street,  Oklahoma 

City.  OK  73102  (405)  231-4301. 
District  Director.  San  Antonio  District  Office, 

727  East  Durango  Street.  San  Antonio, 

TX  78206  (512)  229-6250. 
District  Director,  Kansas  City  District  Office, 

1150  Grande  Avenue.  Kansas  City,  MO 

64106  (816)  374-3416, 
District  Director.  Des  Moines  District  Office, 

2)0  Walnut  Street.  Des  Moines,  lA  50309 

1515)  284^422. 
District  Director.  Omaha  District  Office,  19th 

&  Farnum  Street.  Omaha,  .NE  68102  (404) 

221-4691. 
District  Director.  St.  Louis  District  Office, 

One  Mercantile  Center.  St,  Louis.  MO 

63101.  (314)  425-4191 
District  Director.  Wichita  District  Office,  110 

East  Waterman  Street,  Wichita,  KS 

67202,  (316)  267-6571. 
District  Director,  Denver  District  Office,  721 

19th  Street.  Denver.  CO  80202,  (303)  837- 

2607, 
District  Director,  Casper  District  Office.  100 

East  B  Street.  Casper.  WY  82602.  (307) 

26,5-5266. 
District  Director.  Fargo  District  Office.  657 

2nd  Avenue.  North,  Fargo.  ND  58108, 

(701)  237-5771. 


District  Director.  Helena  District  Office.  301 

South  Park  Avenue,  Helena,  MT  59601, 

(406)449-5381. 
District  Director.  Salt  Lake  City  District 

Office.  125  South  Slate  Street.  Salt  Lake 

City.  UT  84138.  (314)  425-5800. 
District  Director,  Sioux  Falls  District  Office, 

101  South  Main  Avenue,  Sioux  Falls,  ND 

57102,  (605)  336-2980. 
District  Director.  San  Francisco  District 

Office,  211  Main  Street.  San  Francisco. 

C A  94105.  (415)556-7490. 
District  Director.  Honolulu  District  Office.  300 

Ala  Moanu.  Honolulu,  HI  96850,  (808) 

546-8950. 
District  Director.  Los  Angeles  District  Office. 

350  S.  Figueroa  Street,  Los  Angeles,  CA 

90071.  (213)  688-2956 
District  Director.  Phoenix  District  Office.  3030 

North  Central  Avenue,  Phoenix.  AZ 

85012.  (602)  261-3G11. 
District  Director.  San  Diego  District  Office. 

880  Front  Street.  San  Diego.  CA  92188. 

(714)  293-5440, 
District  Director,  Seattle  District  Office.  915 

Second  Avenue.  Seattle.  WA  98174.  (206) 

442-5534. 
District  Director.  Las  Vegas  District  Office. 

301  E.  Stewart,  Las  Vegas,  NV  89101, 

(702)  .385-6611, 
District  Director,  Anchorage  District  Office. 

1016  West  6th  Avenue.  .Anchorage.  AK 

99501,  (907)  271-4022. 
District  Director.  Boise  District  Office.  1005 

Main  Street.  Boise,  ID  83701.  (208)  384- 

1096. 
District  Director,  Portland  District  Office, 

1220  S.W.  Third  Avenue,  Portland,  OR 

97204,  (503)  221-2682. 
District  Director.  Spokane  District  Office. 

West  920  Riverside  Avenue.  Spokane. 

WA  99210,  (509)  456-5310 

Tennessee  Valley  Authority 

1.  Payments  to  TVA  employees:  Chairman. 

Board  of  Directors.  Tennessee  Valley 
Authority,  400  Commerce  Avenue, 
Knoxvilfe,  TN  37902,  (615)  632-2101. 

2.  Payments  of  retirement  benefits  under  the 

fvA  Retirement  System;  Chairman. 
Board  of  Directors,  TVA  Retirement 
System,  400  Commerce  Avenue, 
Knoxville,  TN  37702.  (615)  632-2904. 

Veterans  Administration 

The  fiscal  officer  at  each  VA  facility  shall 
be  the  designated  agent  for  VA  employee 
obligors  at  that  facility  When  a  facility  at 
which  an  individual  is  employed  does  not 
have  a  fiscal  officer,  the  address  and 
telephone  number  listed  is  for  the  fiscal 
officer  servicing  such  a  facility. 

In  those  limited  cases  where  a  portion  of 
VA  service-connected  benefits  may  be 
subject  to  garnishment,  service  of  process, 
unless  otherwise  indicated  below,  should  be 
made  at  the  regional  office  nearest  the 
veteran  obligor's  permanent  residence. 

Alabama 

Fiscal  Officer,  Birmingham  Medical  Center. 

700  South  19th  Street.  Birmingham,  AL 

35233,  (205)933-8101 
Mobile  Outpatient  Clinic  Substation — Send 

to:  Fiscal  Officer,  VA  Medical  Center. 

215  Perry  Hill  Road,  Montgomery,  AL 

36109  (205)  272-4670  ext.  204. 


National  Cemetery  Area  Office — Send  to: 

Fiscal  Officer,  VA  Medical  Center, 

Gulfport,  MS  39501  (601)  863-1972  ext. 

225, 
Fiscal  Officer,  Montgomery  Regional  Office, 

474  South  Court  Street,  Montgomery,  AL 

36104  (205)  832-7172. 
Fiscal  Officer,  Montgomery  Medical  Center, 

215  Perry  Hill  Road,  Montgomery,  AL 

36109  (205)  272-4670  ext.  204. 
Fiscal  Officer,  Tuscaloosa  Medical  Center, 

Tuscaloosa,  AL  35401  (205)  553-3760. 
Fiscal  Officer,  Tuskegee  Medical  Center, 

Tuskegee.  AL  36083  (205)  727-0550  ext. 

0622. 

Alaska 

Fiscal  Officer,  Anchorage  Regional  Office — 
Outpatient  Clinic,  Old  Federal  Bldg.  & 
Post  Office.  605  West  4th  Avenue, 
Anchorage,  AK  99501  (907)  271-^562. 

Juneau  VA  Office — Send  to:  Fiscal  Officer, 
VA  Regional  Office.  Old  Federal  Bldg  & 
Post  Office.  605  West  4th  .\venuR, 
Anchorage.  .\K  99501  (907)  271-4562. 

Sitka  National  Cemetery  Area  Oflics — Send 
to:  Fiscal  Officer.  VA  Medical  Center 
4435  Beacon  Avenue,  South.  Sentlie.  W.A 
98108  (206)  762-1016  ext.  28b. 

Arizona 

Fiscal  Office.r  PhDenix  .Regional  Office.  3225 

North  Central  .Avenue.  Phoeni.x.  AZ 

85102  (602)  241-2"35, 
Fiscal  Officer.  Phof'ix  M^Jii^al  Cei.ter. 

Seventh  St.  S  Indian  School  Rd..  Phoenix, 

AZ  85012  (B02IJ"--555I. 
Fiscal  Officer.  PreMTo'.l  Meuical  Center. 

Prescolt.  AZ  .%313  (602)  445-4800  ext 

264. 
Prescott  National  Cemetery  Area  Office— 

Send  to;  F'scril  GffictT.  VA  Conlcr. 

Prescott.  ..\Z  8f.;ri3  (002)  44.j-4b60  ext. 

264, 
Fiscal  Officer  Tucio:!  Medical  Center, 

Tucscn,  AZ  B^t:,3  (6f,i21  792- !4"U  e\i  710. 

Arkansas 

Fayetlcville  .National  Cemciei-y  Area  Office — 
Send  to;  FiS'.al  Officer.  V.A  Medical 
Centi;r.  Fnvett(!vii!e,  AR  ■'2''01  !50"i)  443- 
4301, 

Fiscal  Officer.  Faye'teville  Medir.il  f;enter. 
Fayetteville.  AR  72701  151):]  -;43-;301. 

Fort  Smith  National  Cemetery  Ana  Office- 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  Fayetteville,  AR  72701  (501)  443- 
4301. 

Fiscal  Officer.  Little  Rock  Regional  Office, 
1200  W.  3d  Street,  Little  Rock,  AR  72201 
(501)  378-5142. 

Fiscal  Officer,  Little  Rock  Medical  Center,  300 
Roosevelt  Road.  Little  Rock,  AR  72206 
(501)  372-8361  ext.  781. 

California 

Bell  Supply  Depot — Send  to:  Fiscal  Officer, 

VA  Supply  Depot,  P.O.  Box  27.  Hines,  IL 

60141, (312)  681-6800. 
Fiscal  Officer,  Fresno  Medical  Center,  2615 

East  Clinton  Avenue,  Fresno,  CA  94703, 

(209)  225-6100. 
Fiscal  Officer,  Livermore  Medical  Center. 

Livermore,  CA  94550,  (415)  447-2560  ext. 

217. 


Fiscal  Officer,  Loma  Linda  Medical  Center, 
11201  Benton  Street,  Loma  Linda,  CA 
92357,  (714)  825-7084  ext.  2550/2551. 

Fiscal  Officer,  Long  Beach  Medical  Center, 
5901  East  Seventh  Street,  Long  Beach, 
CA  90822.  (213)  498-1313  ext.  2101. 

Fiscal  Ofricer,  L.os  Angeles  Regional  Ofl'ice, 
Federal  Bldg.,  11000  Wilshire  Blvd..  Los 
Angeles.  CA  90024.  (213)  824-7565: 
Jurisdiction  over  the  following  counties 
in  California:  Inyo,  Kern,  Los  Angeles, 
Orange.  San  Bernardino,  San  Luis 
Obispo,  Santa  Barbara  and  Ventura. 

Los  Angeles  Data  Processing  Center — Send 
to:  Fiscal  Officer,  VA  Regional  Office, 
Federal  Bldg.,  llOOO  Wilshire  Blvd.,  Los 
Angeles,  CA  90024,  (213)  824-7565. 

Fiscal  Officer,  Los  Angeles  Medical  Center, 
Los  Angeles  (Brentwood).  CA  90073, 
(213)  478-3478. 

Fi,scal  Officer,  Los  Angeles  Medical  Center, 
Los  Angeles  (Wadsworth),  CA  90073, 
(213)  478-3478. 

Fiscal  Officer.  Los  Angeles  Outpatient  Clinic. 
425  South  Hill  Street.  Los  Angeles,  CA 
90013.  (213)  688-3870, 

Los  Angeles  Field  Office  of  .Audit — Send  to: 
Fiscal  Officer,  VA  Medical  Center,  Los 
Angeles  (Wadswcrth),  CA  90073,  (213) 
478-3478. 

Los  .Angeics  National  Cemeterv  Area 
Offico— Send  ic;  Fisc.:d  Ofri.-r  VA 
Medical  Center.  Los  Ange!.;? 
(Hrentwood),  CA  900":-i.  i213)  478-3478. 

Fiscal  Officer.  Marline:^  .Viedical  Center.  150 
Muir  Rd,.  Martinez,  Cr^  94in2.  (415i  228- 
6600  ext.  235, 

Fiscal  Of-icer.  Palo  AIl.t  .Vlrdical  CenttT,  3801 
Miranda  .Avenue.  PaU:  Aho.  CA  94304. 
(415)493-500<lnxt  5643 

Riverside  N.uion.il  Ceme'c-rv  Area  Office — 
Send  to:  Fiscal  Officer,  V  A  Medical 
Center.  Los  Angeles  (WaiJtworih),  CA 
9007 J.  (213;  47a^34rti. 

San  Bruno  .'National  Cemetery  .Xrta  Office- — 
Send  to  Fiscal  Officer,  V.\  Medical 
Center.  41;>0  Clemer.i  Street.  San  Bruno. 
C-\  94121.  (415)  221  4aiO  ex!  315/3ifj. 

Fiscal  Officer.  San  Diego  .Mi^dical  Center. 
3.:.S0  La  Jolla  V:l!age  Drive.  Sap.  Dirgo. 
CA  3.3] 61  (714)  453-7500  ext  3351. 

San  Dir-go  .\;.tioiial  Cemeiery  A.re.i  Office — 
Send  to.  Fiscal  Officei,  VA  McJica! 
CfT.ter,  3350  La  Jolla  Viliajje  Drive.  San 
Diegn,  CA  92161,  (714]  453-7500  Ext.  33,nl 

San  Diego  Outpatient  Clinic — Send  to.  VA 
Medical  Center.  3350  La  Jolla  Village 
Drive.  San  Diego.  CA  92161,  (714)  45,3- 
7500  ext.  3351. 

Fiscal  Officer.  San  Diego  Regional  Office. 
2022  Camino  Del  Rio  North,  San  Diego. 
CA  92108.  (714)  293-5703:  Jurisdiction 
over  the  following  counties  in  California: 
Imperial,  Riverside  and  San  Diego. 

San  Francisco  National  Cemetery  Area 
Office— Send  to;  Fiscal  Officer,  VA 
Medical  Center,  4150  Clement  Street,  San 
Francisco,  CA  94121  (415)  221^810  ext. 
315/316. 

Fiscal  Officer.  San  Francisco  Regional  Office. 
211  Main  Street.  San  Francisco.  CA  94105 
(415)  556-0483;  Jurisdiction  over  all 
counties  in  California  except  Inyo,  Kern, 
Los  Angeles,  Orange.  San  Bernardino. 
San  Luis  Obispo.  Santa  Barbara. 
Ventura,  Imperial,  Riverside,  San  Diego. 
Alpine.  Lassen,  Modoc  and  Mono. 


Fiscal  Officer.  San  Francisco  Medical  Center. 

4150  Clement  Street,  San  Francisco.  CA    • 

94121  (415)  221-4810  ext.  315/316. 
Fiscal  Officer,  Sepulveda  Medical  Center, 

16111  Plummer  Street.  Sepulveda,  CA 

91343  (213)  891-2377. 

Colorado 

Fiscal  Officer,  Denver  Regional  Office, 

Denver  Federal  Center,  Bldg.  20,  Denver 

CO  80225  (303)  234-3920. 
Fiscal  Officer,  Denver  Medical  Center,  1055 

Clermont  Street,  Denver,  CO  80220  (303) 

399-8020. 
Denver  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1055  Clermont  Street,  Denver.  CO 

80220  (303)  399-^020 
Fort  Logan  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  V.A  Medical 

Cenier,  1055  Clermont  Street,  Denver.  CO 

80220  (303)  399-8020. 
Fort  Lyon  .National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Fori  Lyon.  CO  81038  (303)  456- 

1260. 
Fiscal  Officer.  Foit  Lyon  Medical  Center.  Fort 

Lyon.  CO  81038  (303)  456-1260 
Fiscal  Officer.  Grand  Jiinction  Medical 

Center.  Grand  Junction,  CO  815C1  i303| 

242-0"31. 

Connecticut 

r.pca!  Officer.  Htirtfc-d  Regional  Office.  450 

Mair,  StrePt.  Hart'ord  CT  06ir!3  (203) 

244-:-2i7 
Fisc.-.i  Officer.  .Newingtcn  Medical  Center. 

555  Willard  .-Xven::!'.  Newinpton.  CI 

06111  (203;  56Cv-e9?l  ext  370, 
Fiscal  Of.'^ice!   West  Ha\-,';i  Medical  Center. 

VVej*  Spnn;,'  Street  West  Haven,  CT 

06516  (203)  932-5711  ext.  271 

Delaware 

Fisca!  Officer.  Wilmington  M>  riir ./'  and 
Regional  Oifice  Center  1601  Kirkwood 
Hi>;hv.-ay.  Wilmington.  DE  19805  (3021 
9^4-2511. 

District  of  Coidmbia 

Finance  D'vision  Chi-'f  ('>4"B2i,  VVashingt  m 
Cential  Office.  Ronn;  C-50.  810  Vermont 
Avenue,  NW.  Washington.  DC  20420 
(202)  389-3901. 

Washington  Data  Process'ne  Center — Send 
to:  Finance  Division  Chief  (04782).  VA 
Central  Office.  Room  C-50.  810  Vermont 
Avenue.  NW.  Washington.  D.C.  20420 
(202)  389-3901 

Washington  Veterans  Canteen  Service  Field 
Office — Send  to:  Finance  Division  Chief 
(047B2),  VA  Central  Office.  Room  C-50, 
810  Vermont  Avenue.  NW,  Washington, 
D.C.  20420  (202)  389-3901. 

Fiscal  Office,  Washington  Regional  Officer, 
941  North  Capitol  Street,  NE, 
Washington,  DC.  20421  (202)  275-1349: 
Jurisdiction  over  all  foreign  countries  or 
overseas  areas  except  Mexico.  .American 
Samoa,  Guam,  Midway,  Wake,  Trust 
Territory  of  the  Pacific  Islands,  Virgin 
Islands  and  Philippines.  Also, 
jurisdiction  over  Prince  Georges  and 
Montgomery  Counties  in  Maryland; 
Fairfax  and  Arlington  Counties  and  the 
cities  of  Alexandria.  Fairfax  and  Falls 
Church  in  Virginia. 
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Fiscal  Officer,  Washington  Medical  Center, 
50  Irving  Street,  NW,  Washington,  D.C. 
20422  (202)  389-7593. 

Florida 

Fiscal  Officer.  Bay  Pines  Medical  Center. 


Marietta  National  Cemetery  Area  Office- 
Send  to;  Fiscal  Officer,  VA  Medical 
Center,  1670  Clairmont  Road,  Decatur, 
GA  30033  (404)  321-6111. 

Hawaii 


Indiana 

Evansville  Outpatient  Clinic  Substation — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Marion,  IL  62959  (618)  997-5311. 

Fiscal  Officer,  Fort  Wayne  Medical  Center, 
1600  Randalia  Drive,  Fort  Wayne,  IN 
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Kentucky 

Danville  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Lexington.  KY  40507  (606)  233- 
4511. 

Lebanon  National  Cemeterv  .Area  Office — 


Fiscal  Officer,  Togus  .Medical  &  Regional 

Office  Center,  Togus.  ME  04330  (207) 

623-8411. 
Togus  National  Cemetery  ."^rea  Office — Send 

to;  Fiscal  Officer,  VA  Center,  Togus,  ME 

04330  (207)  623-8411. 


150  South  Huntington  Avenue,  Boston. 
MA  02130  (617)  232-9500  ext.  427/420. 
New  Bedford  Outpatient  Clinic  Substation — 
Send  to;  Fiscal  Officer.  VA  Medical 
Center.  Providence.  RI  02908  (401)  273- 
7100. 
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Fiscal  Officer,  Washington  Medical  Center, 
50  Irving  Street,  NW.  Washington,  D.C. 
20422  (202)  389-7593. 

Florida 

Fiscal  Officer,  Bay  Pines  Medical  Center, 

National  Cemetery  Area  Office,  Bay 

Pines,  FL  33504  (813)  391-9644  ext.  584. 
Fiscal  Officer,  Gainesville  Medical  Center, 

Archer  Road,  Gainesville.  FL  32602  (904) 

376-1611  ext.  6685. 
Jacksonville  Outpatient  Clinic  Substation — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Archer  Road,  Gainesville,  FL 

32602  (904)  376-1611  ext.  6685. 
Jacksonville  VA  Office— Send  to:  Fiscal 

Officer.  VA  Regional  Office,  144  First 

Avenue,  South.  St.  Petersburg,  FL  33731 

(813)  893-3227, 
Fiscal  Officer,  Lake  City  Medical  Center, 

Lake  City,  FL  32055  (904)  752-1400. 
Miami  VA  Office— Send  to:  Fiscal  Officer, 

VA  Regional  Office,  144  First  Avenue. 

South.  St.  Petersburg,  FL  33731  (813)  893- 

3227. 
Fiscal  Officer.  Miami  Medical  Center,  1201 

Northwest  16th  St„  Miami,  FL  33125  (305) 

324-4455. 
Orlando  Outpatient  Clinic  Substation — Send 

to:  Fiscal  Officer,  VA  Medical  Center, 

1300  North  30th  Street,  Tampa,  FL  33612 

(813)  971-4500, 
Riviera  Beach  Outpatient  Clinic  Substation — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1201  Northwest  16th  St.,  Miami, 

FL  33125  (305)  324-4455. 
Pensacola  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  Gulfport,  MS  39501  (601)  863-1972 

ext.  225. 
St.  Augustine  National  Cemetery  Area 

Office— Send  to:  Fiscal  Officer,  VA 

Medical  Center.  Archer  Road. 

Gainesville,  FL  32602  (904)  376-1611  ext. 

6685. 
Fiscal  Officer,  St.  Petersburg  Regional  Office, 

144  First  Avenue,  South,  St.  Petersburg, 

FL  33731  (813)  893-3227. 
Fiscal  Officer,  Tampa  Medical  Center,  13000 

North  30th  Street,  Tampa,  FL  33612  (813) 

971-4500. 

i 
Georgia 

Fiscal  Officer,  Atlanta  Regional  Office,  730 

Peachtree  Street,  NE,  Atlanta.  GA  30308 

(404)  881-3381. 
Atlanta  Veterans  Canteen  Service  Field 

Office— Send  to:  Fiscal  Officer.  VA 

Medical  Center,  1670  Clairmont  Road. 

Decatur,  GA  30033  (404)  321-6111. 
Atlanta  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1670  Clairmont  Road,  Decatur, 

GA  30033  (404)  321-€111, 
Atlanta  Field  Office  of  Audit— Send  to:  Fiscal 

Officer,  VA  Regional  Office,  730 

Peachtree  Street,  NE,  Atlanta,  GA  30308 

(404)  881-3381. 
Fiscal  Officer,  Augusta  Medical  Center, 

Augusta,  GA  30904  (404)  733^M71  ext. 

675-676. 
Fiscal  Officer,  Decatur  Medical  Center,  1670 

Clairmont  Road,  Decatur,  GA  30033  (404) 

321-6111. 
Fiscal  Officer,  Dublin  Medical  Center,  Dublin, 

GA  31021  (912)  272-1210  ext.  373. 


Marietta  National  Cemetery  Area  Office- 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1670  Clairmont  Road,  Decatur, 
GA  30033  (404)  321-6111. 

Hawaii 

Fiscal  Officer.  Honolulu  Regional  Office,  P.O. 
Box  50188.  Honolulu.  HI  96850  (808)  546- 
2109;  Jurisdiction  over  Islands  of 
American  Samoa,  Guam,  Wake,  Midway 
and  Trust  Territory  of  the  Pacific  Islands. 

Honolulu  National  Cemetery  Area  Office- 
Send  to:  Fiscal  Officer.  VA  Regional 
Office.  P.O.  Box  50188.  Honolulu,  HI 
96850  (808)  546-2109. 

Idaho 

Fiscal  Officer,  Boise  Medical  Center,  Fifth 

and  Fort  Street.  Boise.  ID  83702  (208)  336- 
5100  ext.  315. 

Fiscal  Officer,  Boise  Regional  Office,  Federal 
Bldg.  &  U.S.  Courthouse.  550  West  Fort 
St..  Box  (M4,  Boise  ID  83724  (208)  334- 
1009, 

Illinois 

Alton  National  Cemetery  Area  Office — Send 

to:  Fiscal  Officer.  VA  Medical  Center,  St. 

Louis,  MO  63125  (314)  894-4631, 
AMF  OHare  Field  Office  of  Audit— Send  to: 

Fiscal  Officer,  VA  Medical  Center, 

nines.  IL  60141  (312)  343-7200  ext.  2481. 
Fiscal  Officer,  Chicago  Regional  Office,  536 

South  Clark  Street,  Chicago,  IL  60680 

(312)  353^025. 
Fiscal  Officer.  Chicago  Medical  Center,  333 

East  Huron  St.  (Lakeside),  Chicago,  IL 

60611  (312)943-6600. 
Fiscal  Officer.  Chicago  Medical  Center,  820 

South  Damen  Avenue  (West  Side), 

Chicago.  IL  60680  (312)  666-6500  ext.  281. 
Fiscal  Officer.  Danville  Medical  Center. 

Danville.  IL  61832  (217)  442-8000. 
Danville  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  Danville.  IL  61832  (217)  442-8000. 
Fiscal  Officer.  Hines  Medical  Center,  Hines, 

IL  60141  (312)  343-7200  ext.  2481. 
Hines  Marketing  Center — Send  to:  Fiscal 

Officer.  VA  Supply  Depot,  P.O.  Box  27, 

Hines.  !L  60141  (312)  681-6800. 
Fiscal  Officer.  Hines  Supply  Depot,  P.O.  Box 

27.  Hines,  IL  60141  (312)  681-6800. 
Fiscal  Officer.  Hines  Data  Processing  Center, 

P.O.  Box  66303.  AMF  O'Hare,  Hines,  IL 

60666  (312)  681-6650. 
Fiscal  Officer.  Marion  Medical  Center, 

Marion.  IL  62959  (618)  997-5311. 
Mound  City  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Marion,  IL  62959  (618)  997-5311. 
Fiscal  Officer,  North  G-hicago  Medical  Center, 

North  Chicago- tL  60064  (312)  689-1900. 
Quincy  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Iowa  City,  lA  52240  (319)  338- 

0581  ext.  304. 
Rock  Island  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Iowa  City,  lA  52240  (319)  338- 

0581  ext.  304. 
Springfield  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Danville,  IL  61832  (217)  442-8000. 


Indiana 

Evansville  Outpatient  Clinic  Substation- 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Marion,  IL  62959  (618)  997-5311. 

Fiscal  Officer,  Fort  Wayne  Medical  Center, 
1600  Randalia  Drive,  Fort  Wayne,  IN 
46805  (219)  743-5431. 

Fiscal  Officer,  Indianapolis  Regional  Office, 
575  North  Pennsylvania  St..  Indianapolis, 
IN  46204  (317)  269-7840. 

Fiscal  Officer,  Indianapolis  Medical  Center, 
1481  West  10th  Street,  Indianapolis,  IN 
46202  (317)  635-7401  ext.  2293. 

Indianapolis  National  Cemetery  Area 
Office— Send  to:  Fiscal  Officer,  VA 
Medical  Center.  1481  West  10th  Street, 
Indianapolis,  IN  46202  (317)  635-7401  ext, 
2293. 

Fiscal  Officer,  Marion  Medical  Center, 

Marion,  IN  46952  (317)  674-3321  ext.  211. 

Marion  National  Cemetery  Area  "Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Marion,  IN  46952  (317)  674-3321 
ext.  211. 

New  Albany  National  Cemetery  Area 
Office— Send  to:  Fiscal  Officer,  VA 
Medical  Center,  800  Zorn  Avenue, 
Louisville,  KY  40202  (502)  895-3401. 

Iowa 

Fiscal  Officer.  Des  Moines  Regional  Office, 
210  Walnut  Street,  Des  Moines,  lA  50309 
(515)  284^220. 

Fiscal  Officer,  Des  Moines  Medical  Center, 
30th  &  Euclid  Avenue,  Des  Moines,  lA 
50310  (515)  255-2173. 

Fiscal  Officer,  Iowa  City  Medical  Center, 
Iowa  City,  lA  52240  (319)  338-0581  ext. 
304. 

Keokuk  National  Cemetery  Area  Office- 
Send  to:  Fiscal  Officer,  VA  Medical 
Center.  Iowa  City,  lA  52240  (319)  338- 
0581  ext.  304. 

Fiscal  Officer,  Knoxville  Medical  Center, 
Knoxville,  KY  50138  (515)  842-3101  ext. 
241. 

Kansas 

Ft.  Leavenworth  National  Cemetery  Area 
Office— Send  to;  Fiscal  Officer,  VA 
Medical  Center,  Leavenworth.  KS  66048 
(913)  682-2000  ext.  214. 

Ft.  Scott  National  Cemetery  Area  Office- 
Send  to;  Fiscal  Officer.  VA  Medical 
Center,  Leavenworth,  KS  66048  (913)  682- 
2000  ext.  214. 

Leavenworth  National  Cemetery  Area 
Office— Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Leavenworth,  KS  66048 
(913)  682-2000  ext.  214. 

Fiscal  Officer,  Leavenworth  Medical  Center, 
Leavenworth,  KS  66048  (913)  682-2000 
ext,  214. 

Fiscal  Officer.  Topeka  Medical  Center,  2200 
Gage  Blvd.,  Topeka,  KS  66622  (913)  272- 
3111  ext.  521. 

Fiscal  Officer,  Wichita  Medical  Center,  5500 
East  Kellogg,  Wichita,  KS  67218  (316) 
685-2221  ext,  256. 

Wichita  Regional  Office — Send  to;  VA 
Medical  Center,  5500  East  Kellogg, 
Wichita,  KS  67211  (316)  685-2221  ext.  256: 
Process  for  VA  service-connected 
benefits  should  also  be  sent  to  the 
Wichita  Medical  Center,  rather  than  to 
the  Wichita  Regional  Office. 


Kentucky 

Danville  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Lexington,  KY  40507  (606)  233- 
4511. 

Lebanon  National  Cemetery  -Area  Office- 
Send  to;  Fiscal  Officer.  VA  MuiJical 
Center.  Lexington.  KY  40507  (606)  233- 
4511. 

Lexington  National  Cemutei'v  .^rea  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Lexington,  KY  40507  [606]  233- 
4511. 

Fiscal  Officer.  Lexington  Medical  Center. 
Lexington.  KY  40507  (606)  233^511. 

Fiscal  Officer.  Louisville  Regioniil  Office.  SIX) 
Federal  Place.  Louisville,  KY  40202  (502) 
5S2-6482. 

Fiscal  Officer,  Louisville  .Medical  Ce.nter.  800 
Zcrn  Avenue.  Louisville.  KY  40202  (502) 
895-3401. 

Louisville  .National  fJemelnry  Area  Office 
(Zacharv  Taylor)— Send  to:  Fiscal 
Officer.  VA  Medical  Center.  bOO  Zorn 
Avenue,  Louisville,  KY  40202  (502)  895- 
3401. 

Louisville  Nationnl  Cemetery  .*\rya  Office 
(Cave  Hill)— Send  to;  Fiscal  Officer,  VA 
Medial  Center,  800  Zorn  .Avenue. 
Louisville,  KY  40202  (502)  895-3401. 

Nancy  National  Cemetery  Area  Office — Send 
to:  Fiscal  Officer.  VA  Medical  Center. 
Lexington,  KY  40507  (606)  233-4511. 

Nicholasville  .National  Cemetery  Area 
Office — Send  to;  Fiscal  Officer.  VA 
Medical  Center.  Lexington.  KY  40507 
|606) 233-4511. 

Pprryvillc  National  Cemetery  Are;!  Office — 
Send  to.  Fiscal  Offirer.  VA  Medical 
Center,  Lexington,  KY  40507  [606)  233- 
4511. 

Louisii.:,o 

.'■"iscai  Officer.  Alexandria  Medical  Ceiitcr, 
.Mexandrid,  LA  71301  (318)  442-0251. 

Baton  Rouge  National  Cemcte'ry  Area 
Office— Send  to:  Fiscal  Office;   VA 
Medical  Cenier.  1601  Perdido  Stroot. 
\tw  Orleans.  \..\  70146  (504)  568-<1811. 

Fiscal  Officer.  New  Orleans  Regional  Office. 
Till  Loyola  .Avenue.  New  Orleans.  LA 
70113  (504)  509-6604. 

Fiscal  Officer,  .New  Orleans  .Medical  Center, 
1601  Perdido  St.,  New  Orleans.  LA  70146 
(504)  568-0811. 

Pineville  National  Cemetery  Area  Office- 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  Alexandria,  LA  71301  (318)  442- 
0251. 

Fiscal  Officer,  Shreveport  Medical  Center, 
510  East  Stoner  Avenue,  Shreveport,  LA 
71130  (318)  221-8411  ext,  722. 

Shreveport  VA  Office — Send  to:  Fiscal 

Officer,  VA  Regional  Office,  701  Loyola 
Avenue.  .New  Orleans,  LA  70113  (504) 
589-6604. 

Zachary  National  Cemetery  Area  Office — 
Send  to;  Fiscal  Officer.  VA  Medical 
Center,  1601  Perdido  St..  New  Orleans. 
LA  70146  (504)  568-0811. 

Maine 

Portland  VA  Office — Send  to;  Fiscal  Officer. 
VA  Center.  Togus.  ME  04330  (207)  623- 
8411. 


Fiscal  Officer,  Togus  Medical  &  Regional 

Office  Center,  Togus.  ME  04330  (207) 

623-8411. 
Togus  National  Cemetery  ,'\rea  Office — Send 

to;  Fiscal  Officer.  VA  Center,  Togus.  ME 

04330  (207)  623-8411. 

Maryland 

Annapolis  National  Cemetery  Area  Office- 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  3900  Loch  Raven  Blvd., 
Baltimore.  MD  21218  !301)  467-9P32  exl. 
5281/5282. 

Fiscal  Officer.  Baltimore  Regional  Office, 
Federal  Bldg..  31  Hopkins  Plaza, 
Baltimore.  MD  21201  (301)  962^410; 
Jurisdiction  does  not  include  Ptin..e 
Geo'-ges  and  .Munl^omery  Counties 
vvhich  are  included  under  the 
Washington.  U,C  Regional  Office. 

Baltimore  Outpatient  Clinic — Send  to:  Fiscal 
Officer,  VA  Medical  Center.  3900  Lorh 
Raven  Blvd  .  Baltimore.  MD  21218  (301) 
467-9932  ext.  5281/5282. 

Fiscal  Officer.  Baltimore  Medical  Center,  3900 
Loch  Raven  Blvd.,  Baltimore.  .MD  21218 
(301)  467-9932  ext.  5281/5282. 

Baltimore  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  3900  Loch  Raven  Blvd., 
Baltimore,  MD  21218  |301)  467-9932  ext. 
5281/5282. 

Baltimore  National  Cemetery  Area  Office 
[Loudon  Park) — Send  to;  Fiscal  Officer, 
VA  Medical  Center,  3900  Loch  Raven 
Blvd.,  Baltimore.  MD  21218  (301)  467-9932 
ext.  5281/5282. 

Fiscal  Officer,  Fort  Howard  Medical  Center, 
Fori  Howard,  MD  21052  (301)  447-1800 
p.\t.  328, 

Hyattsville  Field  Office  oi  Audit— Send  to. 
Finance  Division  Chief  (047B2),  VA 
Central  Office  Room  C-,50,  810  Vermont 
,'\vcnue.  NW.  Washington.  D.C.  20420 
(202)  389- ,3901. 

Fiscal  Officer.  Perry  Point  Medical  Center, 
Perry  Point,  .MD  21902  (301)  642-2411  exl 
313. 

Ma.<.-jachu.';t'lts 

Fiscal  Officer,  Bedford  .Medical  Center.  200 
Springs  Road.  Bedford.  MA  01730  (617) 
275-7500. 

Fiscal  Officer,  Boston  Regional  Office,  John 
Kennedy  Bldg..  Government  Center. 
Boston,  MA  02203  (617|  223-3034; 
Jurisdiction  over  certain  towns  m  Bristol 
and  Plymouth  Counties  and  the  counties 
of  Barnstable,  Dukes  and  Nantucket  is 
allocated  to  the  Providence,  Rhode 
Island  Regional  Office. 

B.^slon  Outpatient  Clinic — Send  to;  Fiscal 
Officer,  VA  Medical  Center,  150  South 
Huntington  Avenue,  Boston,  MA  02130 
(617)  232-9500  ext.  427/420. 

Fiscal  Officer.  Boston  Medical  Center,  150 
South  Huntington  Avenue,  Boston,  MA 
02130  (617)  232-9500  ext.  427/420. 

Bourne  .National  Cemetery  .Area  Office — 
Send  to;  Fiscal  Officer.  VA  Medical 
Center.  Brockton.  MA  02401  (617)  583- 
4500  ext.  266. 

Fiscal  Officer.  Brockton  Medical  Center, 
Brockton.  MA  02401  (617)  583-4500  ext, 
266. 

Lowell  Outpatient  Clinic  Substation — Send 
to:  Fiscal  Officer.  VA  Medical  Center, 


150  South  Huntington  Avenue,  Boston, 
MA  02130  (617)  232-9500  ext.  427/420. 

New  Bedford  Outpatient  Clinic  Substation — 
Send  to;  Fiscal  Officer.  VA  Medical 
Center.  Providence.  RI  02908  (401)  273- 
7100. 

Fiscal  Officer.  Northampton  Mecicai  Center, 
Northampton.  MA  01060  (413)  584-4040. 

Springfield  Outpatient  Clinic  Substation — 
Send  to:  Fiscal  Officer.  VA  .Medical 
Center,  Norihs.-npton.  M.A  01060  (413) 
584-4040. 

Springfield  VA  Office— Ser.d  to:  Fiscal 
Officer.  VA  Regional  Office.  John 
Kennedy  B'dg.,  Go\ernmont  Center, 
Boston,  "ma  02203  (617)  223-3034. 

Fiscal  Officer.  West  Roxb;ir\-  Medical  Center. 
1400  \'eteran?  cf  Foreisn  Wars  Parkway. 
WerA  Rcxbun-.  MA  02132  {617;  323-7700 
ext.  5650. 

Worcester  Outpatient  Chnic  Substation — 
Send  to;  Fiscal  Officer.  VA  .Vledical 
Center.  'i40fl  Veterans  of  Foreign  Wars 
Parkway.  We.^l  Roxhury.  MA  C2132  (617) 
j23-7"0b  ext.  5650. 

Michigan 

Fiscal  Officer.  Allen  Park  Medical  Center. 

Allen  Park.  MI  48101  (313)  562-6000  ext. 

535. 
Fiscal  Officer.  Ann  .Arbor  Medical  Center. 

2215  Fuller  Road.  An.-,  Arbor.  .Ml  48105 

(313)  769-7100  ext.  288/289. 
Fiscal  Officer.  Battle  Creek  Medical  Center, 

Battle  Creek,  MI  49016  (616)  965-3281  ext. 

566. 
Grand  Rapids  Outpatient  Clinic  Substation — 
,   Send  (o;  Fiscal  Officer  VA  Medical 

Center.  2215  Fuller  Road.  Ann  Arbor.  MI 

48105  (T'lal  769-7100  ext  268/289. 
Fiscal  Officer.  Detroit  Regional  Office.  477 

.Michigan  Avenue.  Detroit.  Ml  48226  (,113) 

226-4190. 
Fiscal  Officer.  Iron  Mo^r.t.iin  Medical  Center. 

Iron  Muiini.iin,  Ml  49801.  (906!  "74-3300 

ext.  301- 
riscal  Officer.  Sagin.TW  Medical  Center,  !500 

Weiss  Street.  Saginaw.  MI  48602.  (517) 

793-2340  LX!.  270. 

.\/;".'irS.\'o 

Fiscal  Officer.  .Minneapolis  .Medical  Center, 
54ih  %  48th  .Avenue.  South.  Minneapolis, 
MN  5.-417,  (612)  725-6767  ext.  6311 

Fiscal  Officer.  St,  Cloud  Medical  Center.  St. 
Cloud.  MN  56.301,  (612)  252-lbO(i  exl.  411. 

Fiscal  Officer.  Si.  Paul  Center  (Regiorj! 
Office).  Ft-derftl  Bldg..  Ft.  Snelling,  St. 
Paul,  MN  55111,  (612)  725-U)75: 
Jurisdiction  over  the  counties  of  Becker, 
Beltrami,  Clay,  Clearwater,  Kittson.  Lake 
of  the  Woods.  Mahnomen.  Marshall, 
Norman,  Otter  Trail.  Pennington.  Polk, 
Red  Lake,  Roseau  and  Wilkin  is 
allocated  to  the  Fargo.  .North  Dakota 
Center. 

St.  Paul  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  54th  &  48th  .Avenue.  South, 
.Minneapolis,  M.N  55417,  [612)  ''25-6767 
ext.  6311. 

St.  Paul  Data  Processing  Center — Send  to: 
Fiscal  Officer,  VA  Center,  Federal  Bldg,, 
Ft.  Snelling,  St.  Paul,  MN  55111.  (612) 
725-4075. 

St.  Paul  Outpatient  Clinic — Send  to;  Fiscal 
Officer.  VA  Medical  Center,  54th  &  48th 
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Avenue,  South,  Minneapolis,  MN  55417, 
(612)  725-6767  ext.  6311. 

Mississippi 

Biloxi  National  Cemetery  Area  Office — Send 
tnr  Fisral  Offirpr.  VA  MpHinal  Center. 


Nebraska 

Fiscal  Officer.  Grand  Island  Medical  Center, 
Grand  Island.  NE  68801  (308)  382-3660 
ext  244. 

Fiscal  Officer.  Lincoln  Regional  Office,  100 


.1   V4.,ll    M.,..|U     T  . 


MC  cocno 


Ft.  Bayard  National  Cemetery  Area  Office- 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  2100  Ridgecrest  Drive.  SE, 
Albuquerque,  NM  87108  (505)  265-1711. 

Santa  Fe  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
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-New  York  Prosthetics  Center — Send  to:  Fiscal 
Officer.  VA  Regional  Office.  252  Seventh 
.Avenue.  .New  York,  NY  10001  (212!  620- 
6293. 

.New  York  Veterans  Cmteen  Ser\:cc  Field 
Office— Send  to:  Fisca'.  Officer.  VA 


Ohio 

Fiscal  Officer.  Chillicothe  .Medical  Center, 
1"273  State  Route  104.  Chillicothe.  OH 
45601.  !614i  7-3-1141  ext.  203. 

Fiscal  Officer.  Cincinnati  Medical  Center. 


Fiscal  Officer.  White  City  Domiciliary.  White 
City,  OR  9"50:  ;503!"826-2ni  ext.  241. 

White  City  National  Cemetery  .Area  Office- 
Send  to:  Fiscal  Officer.  V.-\  Donii;ili  ir> . 
White  Cit\ .  OR  9-501  1503'  826-2111  ext. 
241. 
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Avenue,  South,  Minneapolis,  MN  55417, 
(612)  725-6767  exl.  6311. 

Mississippi 

Biloxi  National  Cemetery  Area  Office — Send 
to:  Fiscal  Officer,  VA  Medical  Center, 
Biloxi,  MS  39531,  (601)  863-1972  ext.  225. 

Fiscal  Officer.  Biloxi  Medical  Center.  Biloxi, 
MS  39531,  (601)  863-1972  exl.  225. 

Corinth  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1030  Jefferson  Avenue,  Memphis. 
TN  38104,  (901)  523-8990. 

Fiscal  Officer,  Gulfport  Medical  Center. 
Gulfport,  MS  39601,  (601)  863-1972  ext. 
225. 

Fiscal  Officer,  ]ackson  Medical  Center.  1500 
East  Woodrow  Wilson  Drive.  Jackson, 
MS  39216,  (601)  362-4471  ext.  1471. 

Jackson  Regional  Office — Send  to:  VA 
Medical  Center,  1500  East  Woodrow 
Wilsbn  Drive,  Jackson,  MS  39216,  (601) 
362-4471  ext.  1471. 
Process  for  VA  service-connected  benefits 

should  also  be  sent  to  the  Jackson  Medical 

Center,  rather  than  to  the  Jackson  Regional 

Office. 

Natchez  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1500  East  Woodrow  Wilson 
Drive,  Jackson,  MS  39216,  (601)  362-4471 
ext.  1471. 

Missouri 

Fiscal  Officer,  Columbia  Medical  Center.  800 

Stadium  Road,  Columbia,  MO  65201, 

(314)  443-2511. 
Jefferson  City  National  Cemetery  Area 

Office— Send  to:  Fiscal  Officer,  VA 

Medical  Center,  800  Stadium  Road. 

Columbia,  MO  65201,  (314)  443-2511. 
Fiscal  Officer,  Kansas  City  Medical  Center. 

4801  Linwood  Blvd.,  Kansas  City,  MO 

64128,  (816)  861-4700. 
Fiscal  Officer.  Poplar  Bluff  Medical  Center. 

Poplar  Bluff,  MO  63901,  (314)  686-4151. 
St.  Louis  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  St.  Louis,  MO  63125  (314)  894- 

4631. 
Fiscal  Officer.  St.  Louis  Regional  Office,  1520 

Market  Street.  St.  Louis,  MO  63103  (314) 

435-5112. 
St.  Louis  Veterans  Canteen  Service  Field 

Office— Send  to:  Fiscal  Officer.  VA 

Medical  Center,  St.  Louis,  MO  63125  (314) 

894-4631. 
Fiscal  Officer,  St.  Louis  Medical  Center.  St. 

Louis.  MO  63125  (314)  894-4631. 
St.  Louis  Records  Processing  Center — Send 

to:  Fiscal  Officer.  VA  Regional  Office. 

1520  Market  Street,  St.  Louis.  MO  63103 

(314)  425-5112. 
Springfield  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Fayetteville.  AR  72701  (501)  443- 

4301. 

Montana 

Fiscal  Officer,  Fort  Harrison  Medical  & 
Regional  Office  Center,  Fort  Harrison, 
MT  59636  (406)  442-6410  ext.  329/326. 

Fiscal  Officer.  Miles  City  Medical  Center. 
Miles  City,  MT  59301  (406)  232-3060. 


Nebrasl<a 

Fiscal  Officer.  Grand  Island  Medical  Center. 

Grand  Island.  NE  68801  (308)  382-3660 

ext  244. 
Fiscal  Officer.  Lincoln  Regional  Office,  100 

Centennial  Mall  North,  Lincoln,  NE  68508 

(402)471-5041. 
Fiscal  Officer,  Lincoln  Medical  Center,  600 

South  70th  Street.  Lincoln,  NE  68510  (402) 

489-3802  ext.  332. 
.Maxwell  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Grand  Island,  NE  68801  (308) 

382-3660  ext.  244. 
Fiscal  Officer.  Omaha  Medical  Center,  4101 

Woolworth  Avenue,  Omaha,  NE  68105 

(402)  346-oaOO. 

iVevada 

Las  Vegas  Outpatient  Clinic — Send  to:  Fiscal 
Officer,  VA  Medical  Center,  1000  Locust 
Street,  Reno,  NV  89520  (702)  786-7200 
ext.  244. 

Fiscal  Officer,  Reno  Regional  Office.  1201 
Terminal  Way.  Reno.  NV  89520  (702) 
784-5637;  Jurisdiction  over  the  following 
counties  in  California:  Alpine,  Lassen, 
Modoc  and  Mono. 

Fiscal  Officer,  Reno  Medical  Center,  1000 
Locust  Street,  Reno,  Nevada  89520  (702) 
786-7200  ext.  244. 

Henderson  Outpatient  Clinic — Send  to:  Fiscal 
Officer,  VA  Medical  Center.  1000  Locust 
Street.  Reno,  NV  89520  (702)  786-7200 
ext.  244. 

A'eiv  Hampshire 

Fiscal  Officer.  Manchester  Regional  Office, 

275  Chestnut  Street,  Manchester,  NH 

03103  (603)  666-7638. 
Fiscal  Officer.  Manchester  Medical  Center. 

718  Smyth  Road,  Manchester.  NH  03104 

(603)  624-4366. 

New  Jersey 

Beverly  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  University  &  Woodland  Avenues. 

Philadelphia.  PA  19104  (215)  382-2400 

ext.  291/292. 
Fiscal  Officer.  East  Orange  Medical  Center, 

Tremont  Avenue  &  So.  Center  St.,  East 

Orange.  NJ  07019  (201)  676-1000  ext.  525. 
Fiscal  Officer.  Lyons  Medical  Center,  Lyons, 

N)  07939  (201)  647-0180  ext.  372. 
Newark  Outpatient  Clinic — Send  to:  Fiscal 

Officer.  VA  Medical  Center.  Tremont 

Avenue  &  So.  Center  St..  East  Orange,  NJ 

07019  (201)  676-1000  ext.  525. 
Fiscal  Officer,  Newark  Regional  Office,  20 

Washington  Place.  Newark.  NJ  07102 

(201)645-3508. 
Salem  National  Cemetery  Area  Office — Send 

to:  Fiscal  Officer.  VA  Center.  1601 

Kirkwood  Highway.  Wilmington,  DE 

19805  (302)  994-2511. 
Fiscal  Officet,..8omerville  Supply  Depot, 

Somerville,  Nj  08876  (201)  725-2540. 

/Veiv  Mexico 

Fiscal  Officer.  Albuquerque  Regional  Office. 

500  Gold  Avenue.  SW.  Albuquerque,  NM 

87102  (505)  766-2204. 
Fiscal  Officer.  Albuquerque  Medical  Center, 

2100  Ridgecrest  Drive,  SE,  Albuquerque. 

NM  87108  (505)  265-1711. 


Ft.  Bayard  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  2100  Ridgecrest  Drive.  SE. 
Albuquerque.  NM  87108  (505)  265-1711. 

Santa  Fe  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  2100  Ridgecrest  Drive.  SE. 
Albuquerque,  NM  87108  (505)  265-1711. 

New  York 

Fiscal  Officer.  Albany  Medical  Center. 

Albany.  NY  12208  (518)  462-3311  ext.  355. 
Albany  VA  Office— Send  to:  Fiscal  Officer, 

VA  Regional  Office,  252  Seventh  Avenue. 

New  York.  NY  10001  (212)  620-6293. 
Fiscal  Officer,  Batavia  Medical  Center, 

Batavia,  NY  14020  (716)  343-7500  ext. 

215. 
Fiscal  Officer,  Bath  Medical  Center,  Bath,  NY 

14810  (607)  776-2111. 
Bath  National  Cemetery  Area  Office — Send 

to:  Fiscal  Officer,  VA  Medical  Center, 

Bath,  NY  14810  (607)  776-2111. 
Fiscal  Officer,  Bronx  Medical  Center,  130 

West  Kingsbridge  Road,  Bronx,  NY  10468 

(212)  584-9000. 
Fiscal  Officer,  Brooklyn  Medical  Center,  800 

Poly  Place,  Brooklyn,  NY  11209  (212)  836- 

6600. 
Brooklyn  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  800  Poly  Place,  Brooklyn,  NY 

11209  (212)  836-6600. 
Brooklyn  Outpatient  Clinic — Send  to:  Fiscal 

Officer,  VA  Medical  Center,  800  Poly 

Place,  Brooklyn,  NY  11209  (212)  836-6600. 
Fiscal  Officer,  Buffalo  Regional  Office,  111 

West  Huron  Street,  Buffalo,  NY  14202 

(716)  846-5251;  Jurisdiction  over  all 

counties  in  New  York  not  listed  under 

the  New  York  Regional  Office. 
Fiscal  Officer,  Buffalo  Medical  Center,  3495 

Bailey  Avenue,  Buffalo,  NY  14215  (716) 

834-9200. 
Calverton  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  Northport,  NY  11768  (516)  261- 

4400  ext.  2462/2463. 
Fiscal  Officer,  Canandaigua  Medical  Center, 

Canandaigua,  NY  14424  (716)  394-2000 

ext.  336. 
Fiscal  Officer.  Castle  Point  Medical  Center, 

Castle  Point,  NY  12511  (914)  831-2000 

ext.  322. 
Elmira  National  Cemetery  Area  Office — Send 

to:  Fiscal  Officer,  VA  Medical  Center, 

Bath.  NY  14810  (607)  776-2111. 
Farmingdale  National  Cemetery  Area 

Office— Send  to:  Fiscal  Officer,  VA 

Medical  Center.  Northport.  NY  11768 

(516)  261-4400  ext.  2462/2463. 
Fiscal  Officer.  Montrose  Medical  Center, 

Montrose,  NY  10548  (914)  737-4400  ext. 

463. 
Fiscal  Officer,  New  York  Regional  Office.  252 

Seventh  Avenue  at  24th  Street,  New 

York,  NY  10001  (212)  620-6293; 

Jurisdiction  over  the  following  counties 

in  New  York:  Albany,  Bronx,  Clinton. 

Columbia,  Delaware,  Dutchess,  Essex, 

Franklin,  Fulton.  Greene,  Hamilton, 

Kings,  Montgomery.  Nassau,  New  York, 

Orange,  Otsego,  Putnam,  Queens, 

Rensselaer,  Richmond,  Rockland, 

Saratoga.  Schenectady,  Schoharie, 

Suffolk,  Sullivan,  Ulster,  Warren, 

Washington  and  Westchester. 


Xcw  York  Prosthetics  Center — Send  to:  Fiscal 
Officer.  VA  Regional  Office.  252  Seventh 
.A.venue.  Sew  YcvV  \V  10001  (212!  620- 
6293. 

.N'ew  York  V'cte.'-ans  Cmteen  Ser\  ico  Field 
Office— Send  to:  Fisca;  Officer.  VA 
Medical  Center.  First  .Avenue  at  East 
24th  Street.  .New  York.  NY  10010  [2121 
68&-7500. 

Fiscal  Officer.  New  York  .Medical  Center. 
First  Avenue  at  East  24th  Street,  .New 
York.  NY  10010  (212)  686-7500. 

New  York  Outpatient  Clinic — Send  to:  Fiscal 
Officer.  VA  Medical  Center.  First 
Avenue  at  East  24th  Street.  New  York. 
NY  10010  (212)  686-7500. 

Fiscal  Officer.  .Northport  Medical  Center. 
Northport,  NY  11768  (516)  261-4400  ext. 
2462/2463. 

Rochester  VA  Office— Send  to:  Fiscal  Officer, 
VA  Regional  Office.  Ill  West  Huron 
Street.  Buffalo.  NY  14202  (716)  846-5251. 

Rochester  Outpatient  Clinic  Substation — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Batavia.  NY  14020  (716)  343-7500 
ext.  215. 

Fiscal  Officer.  Syracuse  Medical  Center. 
Irving  Avenue  &  University  Place. 
Syracuse,  NY  13210  (315)  47&-7461. 

Syracuse  VA  Office — Send  to:  Fiscal  Officer, 
VA  Regional  Office,  111  West  Huron 
Street,  Buffalo,  NY  14202  (716)  846-5251. 

North  Carolina 

Fiscal  Officer,  Asheville  Medical  Center. 
Asheville,  NC  28805,  (704)  298-7911  ext. 
374. 

Fiscal  Officer.  Durham  Medical  Center.  508 
Fulton  Street.  Durham,  NC  27705,  (919) 
286-0411  ext.  6469. 

Fiscal  Officer,  Fayetteville  Medical  Center, 
2300  Ramsey  Street,  Fayetteville,  NC 
28301,  (919)  488-2120. 

New  Bern  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  2300  Ramsey  Street.  Fayetteville. 
NC  28301.  (919)  488-2120. 

Raleigh  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  508  Fulton  Street,  Durham,  NC 
27705.  (919)  286-0411  ext.  6469. 

Fiscal  Officer.  Salisbury  Medical  Center. 
Salisbury.  NC  28144.  (704)  636-2351. 

Salisbury  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Salisbury,  NC  28144.  (704)  636- 
2351. 

Wilmington  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  2300  Ramsey  Street,  Wilmington, 
NC  28301,  (919)  488-2120. 

Fiscal  Officer,  Winston-Salem  Regional 
Office.  251  North  Main  Street,  Winston- 
Salem,  NC  27102,  (919)  761-3513. 

Winston-Salem  Outpatient  Clinic — Send  to: 
Fiscal  Officer,  VA  Medical  Center. 
Salisbury,  NC  28144,  (704)  636-2351. 

North  Dakota 

Fiscal  Officer,  Fargo  Medical  and  Regional 
Office  Center,  21st  &  Elm,  Fargo,  ND 
58102,  (701)  232-3241  ext.  249;  See  the 
listing  under  the  St.  Paul,  Minnesota 
Center  for  the  names  of  the  counties  in 
Minnesota  which  come  under  the 
jurisdiction  of  the  Fargo,  North  Dakota 
Center. 


Ohio 

Fisca!  Officer.  Chillicothe  Medicdi  Center. 

I~2r3  State  Route  104.  Chillicothe.  OH 

45601.  (614)  7-3-1141  ext.  203. 
Fiscal  Officer.  Cincinnati  Medicdl  Center. 

3200  Vine  Street,  Cincinnjti.  OH  45220. 

(513)  559-.5040ext.  4113. 
Cincinnati  \'A  Office — Send  lo:  Fiscal 

Officer.  VA  Regional  Office.  1240  East 

Ninth  Street.  Cleveland.  OH  44199.  1216i 

522-3540. 
Fiscal  Officer.  Cleveland  Regional  Office. 

1240  East  Ninth  Street.  Cleveland.  OH 

44199.  (216)  522-3540. 
Fiscal  Officer.  Cleveland  Medical  Center. 

10701  East  Boulevard.  Cleveland.  OH 

44106.  (216)  526-3030  ext.  531. 
Fiscal  Officer.  Columbus  Outpatient  Clinic. 

456  Clinic  Drive.  Columbus.  OH  43210. 

(614)  469-6712. 
Columbus  VA  Office — Send  lo:  Fiscal  Officer. 

VA  Regional  Office.  1240  East  Ninth 

Street.  Cleveland.  OH  44199.  (216)  522- 

3540. 
Fiscal  Officer.  Dayton  Medical  Center. 

Dayton,  OH  45428,  (513)  268-6511  ext. 

356. 
Dayton  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  Dayton,  OH  45428,  (513)  268-6511 

ext.  356. 

Oklahoma 

Fort  Gibson  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Memorial  Station.  Honor  Heights 
Drive.  Muskogee,  OK  74401  (918)  683- 
3261  ext.  392. 

Fiscal  Officer.  Muskogee  Regional  Office.  125 
South  Main  Street.  Muskogee.  OK  74401 
(918)  687-2520. 

Fiscal  Officer.  Muskogee  Medical  Center. 
Memorial  Station.  Honor  Heights  Drive. 
Muskogee.  OK  74401  (918)  683-3261  ext. 
392. 

Fiscal  Officer.  Oklahoma  City  Medical 
Center,  921  Northeast  13th  Street, 
Oklahoma  City.  OK  73104  (405)  272-9876 
ext.  500. 

Oklahoma  City  VA  Office— Send  to:  Fiscal 
Officer,  VA  Regional  Office,  125  South 
Main  Street,  Muskogee,  OK  74401  (918) 
687-2520. 

Oregon 

Portland  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  3710  SW  U.S.  Veterans  Hospital 
Road,  Portland.  OR  97201  (503)  222-9221 
ext.  377. 

Fiscal  Officer,  Portland  Regional  Office,  1220 
SW  3rd  Avenue,  Portland,  OR  97204  (503) 
221-3040. 

Fiscal  Officer,  Portland  Medical  Center,  3710 
SW  U.S.  Veterans  Hospital  Road, 
Portland.  OR  97201  (503)  222-9221  ext. 
377. 

Portland  Outpatient  Clinic — Send  to:  Fiscal 
Officer,  VA  Medical  Center,  3710  SW 
U.S.  Veterans  Hospital  Road.  Portland. 
OR  97201  (503)  222-9221  ext.  377. 

Fiscal  Officer.  Roseburg  Medical  Center. 
Roseburg,  OR  97470  (503)  672-4411. 

Roseburg  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Roseburg,  OR  97470  (503)  672- 
4411. 


Fiscjl  Officer.  White  City  Domiciliary.  While 

City,  OR  9"501  ,'503!  826-2111  ext.  241 
White  City  N'dtior.n!  Cemt-tery  .Areu  Offiui'— 

Send  'o:  Fiscdi  Officer.  V.-\  Uoniiciii.ir.i . 

White  Cit\ ,  OR  9~5n]  [503)  826-2111  ext. 

241. 

l''rnr,sy'van!C 

Fiscal  Officer.  .Mtoona  Medical  Center. 
.■\ltoona.  PA  16603  (814)  943-8164. 

.Annville  .National  Cemeterv  .^rea  Office — 
Send  to;  Fiscal  Officer.  VA  Medical 
Center.  Lebanon.  P.A  17042  (717)  2"2-6621 
ext.  229. 

Fiscal  Officer.  Butler  Medical  Center.  Butler. 
PA  16001  (412)  287-4781. 

Fiscal  Officer.  Coatesville  Medical  Center. 
Coatesville.  PA  19320  (215)  384-7711  ext. 
342. 

Fiscal  Officer.  Erie  Medical  Center.  135  East 
38th  Street.  Erie.  PA  16501  (814)  868-8861. 

Harrisburg  Outpatient  Clinic  Substation — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Lebanon.  PA  17042  (717)  272-6621 
ext.  229. 

Fiscal  Officer.  Lebanon  Medical  Center. 
Lebanon.  PA  17042  (717)  272-6621  exl. 
229.  --. 

Fiscal  Officer.  Philadelpmk>,Center  (Regional 
Office),  P.O.  Box  8079.  Khiladelphia.  PA 
19101  (215)  951-5321;  Jurisdiction  over 
the  following  counties  in  Pennsylvania: 
Adams,  Berks.  Bradford.  Bucks. 
Cameron.  Carbon.  Centre.  Chester. 
Clinton.  Columbia,  Cumberland. 
Dauphin.  Delaware.  Franklin,  Juniata, 
Lackawanna.  Lancaster.  Lebanon. 
Lehigh,  Luzerne,  Lycoming,  Mifflin. 
Monroe.  Montgomery.  Montour, 
Northampton,  Northumberland,  Perry. 
Philadelphia.  Pike,  Potter.  Schuylkill,' 
Snyder,  Sullivan,  Susqehanna,  Tioga, 
Union,  Wayne,  Wyoming,  and  York. 

Philadelphia  Data  Processing  Center — Send 
to:  Fiscal  Officer.  VA  Center.  P.O.  Box 
8079.  Philadelphia,  PA  19101  (215)  951- 
5321. 

Philadelphia  National  Cemetery  Area 
Office— Send  to;  Fiscal  Officer.  VA 
Medical  Center.  University  &  Woodland 
Avenues,  Philadelphia,  PA  19104  (215) 
382-2400  ext.  291/292. 

Philadelphia  Outpatient  Clinic — Send  to: 
Fiscal  Officer,  VA  Medical  Center, 
University  &  Woodland  Avenues, 
Philadelphia,  PA  19104  (215)  382-2400 
ext.  291/292. 

Fiscal  Officer,  Philadelphia  Medical  Center. 
University  &  Woodland  Avenues. 
Philadelphia.  PA  19104  (215)  382-2400 
ext.  291/292. 

Fiscal  Officer,  Pittsburgh  Regional  Office, 
1000  Liberty  Avenue.  Pittsburgh,  PA 
15222  (412)  644-6640;  jurisdiction  over  all 
of  the  countries  in  Pennsylvania  that  are 
not  listed  under  the  Philadelphia  Center 
(Regional  Office)  and  jurisdiction  over 
the  following  counties  in  West  Virginia: 
Brooke,  Hancock,  Marshall  and  Ohio.  _ 

Fiscal  Officer,  Pittsburgh  Medical  Center, 
Highland  Drive,  Pittsburgh,  PA  15206 
(412)  363-4900  ext.  235. 

Fiscal  Officer,  Pittsburgh  Medical  Center, 
University  Drive  C,  Pittsburgh,  PA  15240 
(412)  683-3000  ext.  652/675. 

Pittsburgh  Outpatient  Clinic — Send  to:  Fiscal 
Officer,  VA  Medical  Center,  University 
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Drive  C  Pittsburgh  PA  15240  (412)  683- 
;f000  ext  652/675, 
Fisr.')!  Officer.  Wilkes-Barrp  .Medical  Centrr 
11)1  F.HSl  End  Blvd.,  W:lke>  B.irre,  PA 
18711  I7171824-3';2i  px^   24- 


Center.  Furt  Meade.  SO  57741  (605)  347- 

2511  ext   272, 
Fort  Meade  Mi-dicil  Center— Send  to:  Fiscal 

Office!   \.\  .Medical  Center.  Fort  Meade. 

Sn  rr-41  (GO,"^)  ;i4--2.=^n  ext.  272 
H.^i  SnrincR  National  CRmetRrv  .'Kreu  Office — 


Texas 

Fiscal  Ofiicer.  Amarillo  Medical  Center.  6010 

Amarillo  Blvd  .  W,  AmoHllo.  TX  7910R 

(806)  355-9703  ext  216. 
Fiscal  Officer.  Austin  Data  Processing  Center. 

1615  East  Woodward  Street.  Austin.  TX 
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Mills  Drive,  Waco,  TX  76710  (817)  756- 

6511  ext.  635. 
Fiscal  Officer,  Lubbock  Outpatient  Clinic. 

1205  Texas  Avenue,  Lubbock,  Tx  79401 

(806)  762-7209. 
Fiscal  Officer,  Marlin  Medical  Center.  Marlin, 

TX  76661  (817)  883-3511  ext.  224. 


Mechanicsville  National  Cemetery  Area 
Office— Send  lo:  Fiscal  Officer.  VA 
Medical  Center.  1201  Broad  Rock  Road, 
Richmond,  VA  23249,  (804)  231-9011  ext. 
205. 

Fiscal  Officer,  Hampton  Medical  Center, 
Hampton,  VA  23667.  (804)  722-9961. 


Grafton  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Clarksburg.  WV  26301  (304)  623- 
3461  ext.  335. 

Fiscal  Officer.  Huntington  Regional  Office. 
502  Eighth  Street,  Huntington.  WV  25701 
(304)  529-5477;  Jurisdiction  over  the 
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Drive  C  Pittsburgh,  P,\  15240  (412)  683- 
:(000  e\t  B,'52/6r5, 
Kisra!  Offirer.  \\  ilkes-Barre  Medical  Center 
nil  F.HSl  End  Blvd.,  \V:lke-  Bar-e  PA 
18711  I "171  824-3') 21  e\'   24" 

Pht.'!pp:nf:^ 

!   Manila  Regional  Office— 0.iipat;erit  Clinic, 
2  Manila  Medical  and  Regiunai  Office 
C>enler 
For  either  of  the  above,  send  tc  Director 
U.S  Veleran.s  Administration.  APO.  San 
Francisco  96528.  59-80-11  Local  2574 

Puprto  Rico 

Bavamon  National  Cemeterv  Area  Office^ 
'  Send  to:  Fiscal  Officer.  VA  Center.  GPO, 

Box  4867.  San  |uan,  PR  00936  (809)  763- 

0275, 
Hato  Rey  Medical  and  Regional  Office 

Center— Send  to:  Fiscal  Officer.  V.'^ 

Center.  GPO,  Box  4867,  San  Juan.  PR 

00936  (809)  763-0275, 
Mavaguez  Outpatient  Clinic  Substation — 
"  Send  to:  Fiscal  Officer.  VA  Center,  GPO, 

Box  4867.  San  Juan,  PR  00936  (809)  763- 

0275, 
Ponce  Outpatient  Clinic  Substation— Send  to: 

Fiscal  Officer,  VA  Center,  GPO,  Box 

4867,  San  Juan,  PR  00936  (809)  763-0275, 
Rio  Piedras  Medical  and  Regional  Office 

Center- Send  to:  Fiscal  Officer,  VA 

Center,  GPO.  Box  4867,  San  Juan,  PR 

00936  (809)  763-0275. 

Rhode  Islana 

Fiscal  Officer,  Providence  Regional  Office. 
321  South  Main  Street.  Providence.  Rl 
02903  (401)  528-^4480:  Jurisdiction  over 
the  following  towns  and  counties  in 
Massachusetts:  All  towns  in  Bristol 
County  except  Mansfield  and  Easton,  the 
towns  of  Lakeville,  Middleboro,  Carver 
Rochester,  Mattapoisett,  Marion,  and 
Wareham  in  Plymouth  County;  and  the 
counties  nf  Dukes.  Nantucket  and 
Barnstable, 

Fiscal  Officer,  Providence  Medical  Center, 
Davis  Park,  Providence.  Rl  02908  (401) 
273-7100, 

South  Caroiina 

Beaufort  National  Cemetery  Area  Office — 

Send  to:  Fisc.il  Officer,  VA  Medical 

Center.  109  Dee  Street,  Charleston,  SC 

29403  (803)  577-5011  ext,  222, 
Fiscal  Officer,  Charleston  .Medical  Center. 

109  Bee  Street,  Charleston,  SC  29403 

(803)  577-5011  ext,  222, 
Fiscal  Officer,  Columbia  Regional  Office. 

1801  Assembly  Street.  Columbia,  SC 

29201  (803)  76.5-5210 
Fiscal  Officer.  Columbia  Medical  Center, 

Columbia,  SC  29201  (803)  776-^000  ext. 

149. 
Florence  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer  V.A  Medical 

Center,  Columbia.  SC  29201  (803)  "7&- 

4000  ext   149. 
Greenville  Outpatient  Clinic  Substation — 

Send  to:  Fiscal  Officer  VA  Medical 

Center  Columbia  SC  29201  (803)  776- 

4000  ext  149 

South  Dakolo 

Fort  .Meade  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 


Center,  Fort  Meade.  SD  57741  (605)347- 
2511  ext   272, 

Fort  Meade  Medical  Center— Send  to:  Fiscal 
Officei  \\  .Medical  Center,  Fort  Meade, 
SD  5~"41  (605!  347-2511  ext.  272 

H'^'  Springs  National  Cemetery  .^reu  Office — 
Send  to  F.sca!  Offir.er   VA  Medical 
Center  Hot  Springs.  SD  57747  (605)  745- 
4101  ext  246. 

Fiscal  Officei  Hot  Springs  Medical  Center, 
Hot  Springs,  SD  .57747  (605)  745-4101  ext, 
246, 

Fiscal  Officer,  Sioux  Falls  Medical  Center, 
2501  West  22nd  St„  Sioux  Falls,  SD  57101 
(605)  336-3230  ext.  201. 

Sioux  Falls  Regional  Office— Send  to:  VA 
Medical  Center.  2501  West  22nd  St„ 
Sioux  tails,  SD  57101  (605)  336-3230  ext, 
201:  Process  for  VA  service-connected 
benefits  should  also  be  sent  to  the  Sioux 
Falls  Medical  Center,  rather  than  to  the 
Sioux  Falls  Regional  Office, 

Stu.'-gis  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center.  Fort  Meade,  SD  57741  (605)  347- 
2511  ext  272. 

Tennessee 

Chattanooga  Outpatient  Clinic  Substation — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1310  24th  Avenue,  South. 

Nashville.  TN  37203  (615)  327^651  ext, 

553. 
Chattanooga  National  Cemetery  Area 

Office— .Send  to:  Fiscal  Officer,  VA 

.Medical  Center,  Murfreesboro,  TN  37130 

1615)  893-1360  ext.  346. 
Knnxville  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer  VA  Medical 

Center.  Mountain  Home,  TN  37684  (615) 

926-1171 
Knoxville  Outpatient  Clinic  Substation — 

Send  ti):  Fiscal  Officer   VA  Medical 

Center,  l.'ilO  24th  Avenue,  South, 

Knoxville.  TN  37203  (615)  327^651  ext. 

553, 
Madison  .National  Cemetery  Area  Office — 

Send  to-  Fiscal  Officer.  VA  Medical 

Center,  1320  24th  Avenue,  South, 

Nashville.  TN  37203  (615)  327-4751  ext. 

5.53. 
Fiscal  Officer.  Memphis  Medical  Center,  1030 

Jefferson  Avenue,  Memphis,  TN  38104 

(901)  523-8990. 
Memphis  National  Cemetery  Area  Office — 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  1030  Jefferson  Avenue,  Memphis, 

TN  38104  (901)  523-8990, 
Fiscal  Officer,  Mountain  Home  Medical 

Center.  Mountain  Home,  TN  37684  (615) 

926-1171. 
Mountain  Home  National  Cemetery  Area 

Office — Send  to:  Fiscal  Officer,  VA 

Medical  Center,  Mountain  Home,  TN 

37684  (615)926-1171, 
I'iscal  Officer,  .Murfreesboro  Medical  Center. 

Murfreesboro,  FN  37130  (615)  893-1360 

ext.  346 
f-s(jal  Officer,  Nashville  Regional  Office.  110 

Ninth  .'\venup.  South,  Nashville,  TN 

37203  1615)  251-5352, 
Fiscal  Officer,  Medical  Center  1310  24th 

Avenue,  South.  Nashville  TN  37203  (615) 

327^751  ext  ,553, 


Texas 

Fiscal  Ofiicer.  Amarillo  Medical  Center,  6010 
Amarillo  Blvd  .  W,  Amarillo,  TX  7910R 
(806)  355-9703  ext  216. 

Fiscal  Officer,  Austin  Data  Processing  Center, 
1615  East  Woodward  Street,  Austin,  TX 
78772  (5121  39"-73B6, 

Beaumont  Outpatient  Clinic  Substation — 
Send  to:  Fiscal  Officer  VA  Medical 
Center,  2002  Holcombe  Blvd.,  Houston. 
TX  77211  (713)  795^411. 

Fiscal  Officer.  Big  Spring  Medical  Center,  Big 
Spring,  TX  79720  (915)  263-7361  ext.  327. 

Fiscal  Officer,  Bonham  Medical  Center, 
Bonham,  TX  75418  (214)  583-2111. 

Corpus  Chrisfi  Outpatient  Clinic  Substation- 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  7400  Merton  Minter  Blvd.,  San 
Antonio,  TX  78284  (512)  696-9660  ext. 
6301. 

Fiscal  Officer,  Dallas  Medical  Center,  4500 
South  Lancaster  Rd.,  Dallas,  TX  75216 
(214)  376-5451. 

Dallas  VA  Office— Send  to:  Fiscal  Officer, 
VA  Regional  Office,  1400  North  Valley 
Mills  Drive,  Waco,  TX  76710  (817)  756- 
6511  ext.  635, 

Fiscal  Officer.  El  Paso  Outpatient  Clinic,  5919 
Brook  Hollow  Drive,  El  Paso,  TX  79925 
(915)  543-7960/7961. 

Fort  Bliss  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Outpatient 
Clinic,  5919  Brook  Hollow  Drive,  El  Paso, 
TX  79925  (915)  543-7960/7961, 

Fiscal  Officer.  Houston  Regional  Office,  2515 
Murworth  Drive,  Houston,  TX  77054  (713) 
226-4185;  Jurisdiction  over  the  country  of 
Mexico  and  the  following  counties  in 
Texas'  Angelina.  Aransas,  Atascosa, 
Austin,  Bandera,  Bee,  Bexar,  Blanco. 
Brazoria.  Brewster.  Brooks,  Caldwell, 
Calhoun,  Cameron,  Chambers,  Colorado, 
Comal,  Crockett,  DeWitt.  Dimmitt,  Duval. 
Edwards,  Fort  Bend,  Frio,  Galveston, 
Gillespie,  Goliad,  Gonzales,  Grimes, 
Guadalupe,  Hardin.  Harris,  Hays, 
Hidalgo,  Houston,  Jackson,  Jasper, 
Jefferson.  Jim  Hogg,  Jim  Wells,  Karnes. 
Kendall,  Kenedy,  Kerr,  Kimble,  Kinney. 
Kleberg,  LaSalle,  Lavaca.  Liberty,  Live 
Oak,  McCulloch,  McMullen.  Mason, 
Matagorda,  Marverick.  Medina,  Menard, 
Montgomery,  Necogdoches,  Newton, 
Nueces,  Orange,  Pecos.  Polk,  Real, 
Refugio,  Sabine,  San  Augustine.  San 
Jacinto,  San  Patricio,  Schleicher,  Shelby, 
Starr,  Sutton.  Terrell,  Trinity,  Tyler, 
Ulvalde,  Val  Verde,  Victoria,  Walker. 
Waller,  Washington,  Webb,  Wharton. 
Willacy,  Wilson,  Zapata  and  Zavala, 

Fiscal  Officer,  Houston  Medical  Center,  2002 
Holcombe  Blvd.,  Houston,  TX  77211  (713) 
795-4411, 

Houston  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  2002  Holcombe  Blvd.,  Houston, 
TX  77211  (713)  795-4411 

Fiscal  Officer,  Kerrville  Medical  Center. 
Kerrville,  TX  78028  (512)  896-2020  ext. 
215 

Kerrville  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Kerrville  TX  78028  (512)  896- 
2020  ext,  215. 

Lubbock  VA  Office— Send  to:  Fiscal  Officer, 
VA  Regional  Office,  1400  North  Valley 


Mills  Drive,  Waco,  TX  76710  (817)  756- 
6511  ext.  635. 

Fiscal  Officer,  Lubbock  Outpatient  Clinic, 
1205  Texas  Avenue,  Lubbock,  Tx  79401 
(806)  762-7209. 

Fiscal  Officer.  Marlin  Medical  Center.  Marlin, 
TX  76661  (817)  883-3511  ext.  224. 

McAllen  Outpatient  Clinic  Substation — Send 
to:  Fiscal  Officer,  VA  Medical  Center, 
7400  Merton  Minter  Blvd..  San  Antonio, 
TX  78284  (512)  696-9660  ext,  6301, 

Fiscal  Officer,  San  Antonio  Medical  Center, 
7400  Merton  Minter  Blvd,,  San  Antonio, 
TX  78284  (512)  696-9660  ext,  6301. 

San  Antonio  VA  Office — Send  to:  Fiscal 
Officer,  VA  Regional  Office,  2515 
Murworth  Drive,  Houston,  TX  77054  (713) 
226-4185. 

San  Antonio  National  Cemetery  Area 
Office— Send  to:  Fiscal  Officer,  VA 
Medical  Center,  7400  Merton  Minter 
Blvd.,  San  Antonio,  TX  78284  (512)  696- 
9660  ext.  6301. 

San  Antonio  National  Cemetery  Area  Office 
(Fort  Sam  Houston) — Send  to:  Fiscal 
Officer,  VA  Medical  Center,  7400  Merton 
Minter  Blvd.,  San  Antonio.  TX  78284 
(512)  696-9660  ext.  6301. 

Fiscal  Officer,  Temple  Medical  Center, 
Temple,  TX  76501  (817)  778-4811. 

Fiscal  Officer,  Waco  Regional  Office,  1400 
North  Valley  Mills  Drive,  Waco,  TX 
76710  (817)  756-6511  ext,  635;  Jurisdiction 
over  all  counties  in  Texas  not  listed 
under  the  Houston  Regional  Office. 

Fiscal  Officer,  Waco  Medical  Center, 

Memorial  Drive,  Waco,  TX  76703,  (817) 
752-6581, 

Waco  Outpatient  Clinic — Send  to:  Fiscal 
Officer,  VA  Medical  Center,  Memorial 
Drive,  Waco,  TX  76703,  (817)  752-6581. 

Utah 

Fiscal  Officer,  Salt  Lake  City  Regional  Office, 

125  South  State  Street,  Salt  Lake  City. 

Utah  84138,  (801)  525-5945, 
Fiscal  Officer,  Salt  Lake  City  Medical  Center, 

500  Foothill  Blvd,,  Salt  Lake  City,  Utah 

84148.  (801)  582-1565/1520. 

Vermont 

Fiscal  Officer,  White  River  Junction  Medical 
and  Regional  Office  Center,  White  River 
Junction,  Vermont  05001,  (802)  295-9363. 

Virginia 

Alexandria  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  50  Irving  Street,  NW, 
Washington.  D.C.  20422,  (202)  389-7593. 

Culpepper  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Martinsburg.  WV  25401.  (304) 
263-0811  ext.  280. 

Danville  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Salem,  VA  24153,  (703)  982-2463. 

Hopewell  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center.  1201  Broad  Rock  Road. 
Richmond.  VA  23249,  (804)  231-9011  ext, 
205. 

Leesburg  National  Cemetery  Area  Office — 
Send  to:  Fisc=il  Officer,  VA  Medical 
Center,  50  Irving  Street,-NW, 
Washington,  D.C,  20422,  (202)  389-7593. 


Mechanicsville  National  Cemetery  Area 
Office— Send  to:  Fiscal  Officer,  VA 
Medical  Center.  1201  Broad  Rock  Road, 
Richmond,  VA  23249,  (804)  231-9011  ext. 
205. 

Fiscal  Officer,  Hampton  Medical  Center, 
Hampton,  VA  23667,  (804)  722-9961. 

Hampton  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Hampton,  VA  23667,  (804)  722- 
9961. 

Quantico  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  50  Irving  Street,  NW, 
Washington,  D.C,  20422,  (202)  389-7593. 

Fiscal  Officer.  Richmond  Medical  Center, 
1201  Broad  Rock  Road,  Richmond,  VA 
23249.  (804)  231-9011  ext,  205. 

Richmond  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1201  Broad  Rock  Road, 
Richmond,  VA  23249,  (804)  231-9011  ext. 
205. 

Fiscal  Officer,  Roanoke  Regional  Office.  210 
Franklin  Rd.  SW,  Roanoke,  VA  24011, 
(703)  982-6116;  Jurisdiction  over  Fairfax 
and  Arlington  Counties  and  the  cities  of 
Alexandria,  Fairfax,  and  Falls  Church  is 
allocated  to  the  Washington,  D.C. 
Regional  Office. 

Fiscal  Officer,  Salem  Medical  Center,  Salem, 
VA  24153  (703)  982-2463. 

Sandston  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center.  1201  Broad  Rock  Road, 
Richmond,  VA  23249  (804)  231-9011  ext. 
205. 

Staunton  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Salem.  VA  24135  (703)  982-2463. 

Winchester  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Martinsburg,  WV  25401  (304) 
263-0811  ext.  280. 

Washington 

Fiscal  Officer,  American  Lake  Medical 

Center,  Tacoma,  WA  98493  (206)  582- 

8440  ext.  303, 
Fiscal  Officer,  Seattle  Regional  Office,  915 

Second  Avenue,  Seattle,  WA  98174  (206) 

442-5025. 
Fiscal  Officer,  Seattle  Medical  Center,  4435 

Beacon  Avenue,  South,  Seattle,  WA 

98108  (206)  762-1016  ext,  286. 
Seattle  Outpatient  Clinic — Send  to:  Fiscal 

Officer,  VA  Medical  Center,  4435  Beacon 

Avenue,  South,  Seattle,  WA  98108  (206) 

762-1016  ext,  286. 
Fiscal  Officer,  Spokane  Medical  Center, 

North  4815  Assembly  Street,  Spokane, 

WA  99208  (509)  328-4521. 
Fiscal  Officer,  Vancouver  Medical  Center, 

Vancouver,  WA  98661  (206)  696-4061  ext, 

331, 
Fiscal  Officer,  Walla  Walla  Medical  Center, 

77  Wainwright  Drive,  Walla  Walla,  WA 

99362  (509)  525-5200. 

West  Virginia 

Fiscal  Officer.  Beckley  Medical  Center.  200 

Veterans  Avenue,  Beckley,  WV  25801 

(304)  255-2121, 
Fiscal  Officer,  Clarksburg  Medical  Center, 

Clarksburg,  WV  26301  (304)  623-3461  ext. 

335. 


Grafton  National  Cemetery  Area  Office — 
Send  to:  Fiscal  Officer,  VA  Medical 
Center.  Clarksburg.  WV  26301  (304)  623- 
3461  ext.  335. 

Fiscal  Officer,  Huntington  Regional  Office, 
502  Eighth  Street,  Huntington.  WV  25701 
(304)  529-5477;  Jurisdiction  over  the 
counties  of  Brooke.  Hancock,  Marshall 
and  Ohio  is  allocated  to  the  Pittsburgh. 
Pennsylvania  Regional  Office. 

Fiscal  Officer.  Huntington  Medical  Center, 
1540  Spring  Valley  Drive,  Huntington, 
WV  25704  (304)  429-6741  ext,  327, 

Fiscal  Officer,  Martinsburg  Medical  Center. 
Martinsburg.  WV  25401  (304)  263-0811 
ext,  280, 

Wheeling  Outpatient  Clinic  Substation — 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  University  Drive  C,  Pittsburgh, 
PA  15240  (412)  363-4900  ext.  235. 

Wisconsin 

Fiscal  Officer,  Madison  Medical  Center.  2500 

Overlook  Terrace,  Madison,  WI  53705 

(608)  256-1901  ext.  381. 
Fiscal  Officer,  Milwaukee  Regional  Office, 

342  North  Water  Street,  Milwaukee,  Wl 

53202  (414)  291-1201. 
Fiscal  Officer,  Tomah  Medical  Center, 

Tomah,  WI  54660  (608)  372-3971  ext,  204. 
Fiscal  Officer,  Wood  Medical  Center,  5000 

West  National  Avenue,  Wood.  WI  53193 

(414)  384-2000  ext,  2591, 
Wood  National  Cemetery  Area  Office — Send 

to:  Fiscal  Officer.  VA  .Medical  Center, 

5000  West  National  Avenue,  Wood,  WI 

53193  (414)  384-2000  ext.  2591. 

Wyoming 

Fiscal  Officer,  Cheyenne  Medical  &  Regional 
Office  Center,  2360  East  Pershing  Blvd., 
Cheyenne,  WY  82001  (307)  778-7550  ext. 
351, 

Fiscal  Officer.  Sheridan  Medical  Center, 
Sheridan,  WY  82801  {307)  672-3473. 

///.  The  United  States  Postal  Service  and  the 
Postal  Rate  Commission 

United  States  Postal  Service 

Service  of  process  may  be  made  on  the 
postmaster  or  head  of  the  installation  where 
the  employee  works.  However,  if  the 
installation  where  the  employee  works 
cannot  be  determined,  service  of  process  may 
be  made  on  the  appropriate  Regional 
Counsel.  The  geographic  areas  served  by  the 
Regional  Counsels  and  their  addresses  are  as 
follows: 

Regional  Counsel,  Northeast  Region,  U.S, 
Postal  Service,  1633  Broadway.  New 
York,  NY  10098  (212)  974-8531;  Serving: 
Connecticut,  Maine,  Massachusetts,  New 
Hampshire.  Rhode  Island,  Vermont, 
northern  New  Jersey  (ZIP  codes 
beginning  with  070^79  and  088-089), 
New  York  (ZIP  codes  beginning  with 
090-098  and  100-129).  and  the  Caribbean 
Islands, 
Regional  Counsel.  Eastern  Region,  U.S.  Postal 
Service,  1845  Walnut  Street,  P.O.  Box 
8601,  Philadelphia,  PA  19101  (215)  597- 
9715;  Serving:  The  District  of  Columbia, 
Delaware,  Maryland.  Pennsylvania, 
Virginia,  West  Virginia,  southern  New 
Jersey  (ZIP  codes  beginning  with  080- 
087)  and  New  York  (ZIP  codes  beginning 
with  130-149). 


; 
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Regional  Counsel,  Southern  Region,  U,S, 
Postal  Service,  1407  L'nion  Avenue, 
Memphis,  TN  38166  (901)  534^411; 
Serving:  Alabama,  Arkansas,  Florida, 


730  Third  Avenue,  New  York,  NY  10017 
(212)  490-9000, 

IKR  Do,    B0-1(I5()1  F!ii.d  12-:9-an,  H.45  am| 
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acknowledging  his/her  understanding  of 
the  employee's  or  Member's  election 
and  return  to  OPM.  if  the  letter  is  not 
signed  by  the  spouse  or  returned  to 
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(c)  The  employee  or  Member  shall 
communicate  his/her  choice  of  option 
over  his/her  signature  on  Standard  Form 
2801,  Application  for  Retirement,  for  use 
in  filing  claim  for  annuity.  Receiot  of  the 


1980  (FEGLI),  approved  October  10, 
1980,  which  has  changed  the  FEGLI 
program  from  a  two-part  to  a  four-part 
package  consisting  of  basic  insurance 
and  three  ootional  plans. 


increased  post-age  65  basic  life 
insurance  at  the  earliest  date  permitted 
under  the  law,  December  9, 1980  (see  45 
FR  80472,  December  5. 1980).  The 
present  interim  reaulations  sovem  the 
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Regional  Counsel,  Southern  Region.  U.S. 
Postal  Service.  1407  L'nion  Avenue, 
Memphis.  TN  38166  (901]  534-4411; 
Serving:  Alabama.  Arkansa.s,  Florida. 
Georgia.  Louisiana.  Mississippi.  North 
Carolina.  Oklahoma.  South  Carolina. 
Tennessee  and  Texas. 
Regional  Counsel.  Central  Region.  U.S.  Postal 
Service.  433  Van  Buren  Street.  Chicago, 
IL  60699  (212)  886-3175:  Serving:  Illinois, 
Indiana.  Iowa.  Kansas.  Kentucky. 
Michigan.  Minnesota.  Missouri. 
Nebraska.  North  Dakota.  Ohio.  South 
Dakota,  and  Wisconsin 
Regional  Counsel.  Western  Ret;ion,  U.S. 
Postal  Service.  850  Cherry  Avenue.  San 
Bruno.  CA  94099  (415)  876-9225.  Serving: 
Alaska.  Arizona.  California.  Colorado. 
Hawaii,  lilaho.  Montana,  Nevada.  New- 
Mexico.  Oregon.  Utah.  Wushiiigton. 
Wyoming,  and  the  Pacific  Islands 
including  the  I  rust  ferntory    \ 
Processing  ot  garnishments  will  be\. 
substantially  expedited  by  serving  the' 
postmaster  or  installation  head  rather  than 
the  Regional  Counsel.  / 

Postal  Rate  Commission 

Chief  Administrative  Officer.  Postal  Rate 
Commission.  2000  L  Street.  NW.. 
Washington.  DC  20268  (202)  254-.3880. 

IV  The  District  of  Columbia.  American 
Samoa.  Guam,  and  the  Virgm  Islands 

The  District  of  Columbia 

Assistant  City  Administrator  for  Financial 
Management  The  District  Building. 
Room  412. 14th  and  Pennsylvania 
Avenue.  NW..  Washington.  D.C.  20004 
(202)  727-6979. 

American  Samoa 

Director  of  Administrative  Service,  American 
Samoa  Government  Pago  Pago. 
American  Samoa  96799  (684)  633-1155. 

Guam 

Attorney  General,  P.O  Box  DA.  Agana. 
Guam  96910.  472-6841  (Country  Code 
671). 

The  Virgin  Islands 

Attorney  General  P.O.  Box  280.  St.  Thomas. 
VI  00801  (809)  774-1163. 

V,  Instrumentality 
SMITHSONIAN  INSTITUTION 

For  service  of  process  in  garnishment 
proceedings  for  child  support  and/or  alimony 
of  present  Smithsonian  Institution  employees: 
General  Counsel.  The  Smithsonian 

Institution.  Room  408.  1000  Jefferson 
Drive.  SW.  Washington.  DC  20560  (202] 
381-5866. 
For  service  of  process  in  garnishment 
proceedings  for  child  support  and/oi  alimony 
involving  retirement  annuities  of  former  trust 
fund  employees  of  the  Smithsonian 
Institution: 

General  Counsel,  Teachers  Insurance  and 
Annuity  Association  of  America.  College 
Retirement  Equity  Fund  (TIAA/CREF). 


730  Third  Avenue.  New  York,  NY  10017 

(212]  490-9000. 
IKR  t)oi.  B0-l(l.5()l  F!i,.il  12-:9-Mn;  H;45  am| 
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5CFRPart831 

Retirement;  Survivor  Benefit 
Provisions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
regulations  to  reflect  current  survivor 
benefit  provisions  of  the  Civil  Service 
Rrtiremen!  law  and  to  establish  spouse 
notification  requirements  pursuant  to 
recent  amendment. 
EFFECTIVE  DATE:  January  5,  1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Reeves,  202-632-4634. 
SUPPLEMENTARY  INFORMATION:  On 
November  14.  1980.  OPM  published  (45 
FR  75217)  proposed  rules  to  incorporate 
statutory  provisions  that  permit 
elimination  of  the  survivorship  reduction 
in  a  retiree's  annuity  under  certain 
circumstances,  permit  retirees  who  were 
married  at  retirement  to  elect  a  reduced 
annuity  with  survivor  benefits  to  a 
spouse  acquired  after  retirement, 
provide  for  substituting  a  spouse 
acquired  after  retirement  for  the 
survivor  benefit  elected  at  retirement, 
and  afford  the  retiree  an  opportunity  of 
electing  not  to  provide  survivor 
protection  for  the  spouse  acquired  after 
retirement  even  though  such  survivor 
benefit  was  elected  at  retirement. 

The  rules  also  established  OPM's 
requirements  under  Pub.  L.  96-391  which 
must  be  followed  in  order  for  a  married 
employee's  or  Member's  election  of 
other  than  maximum  survivorship 
protection  to  be  valid  in  annuities 
commencing  on  and  after  January  5, 
1981.  In  the  latter  case.  OPM  will  accept 
a  signed  and  witnessed  declaration  from 
the  spouse  to  be  submitted  with  the 
retirement  application,  in  which  the 
spouse  acknowledges  his/her 
understanding  of  the  employee's  or 
Member's  election  of  other  than  a  fully 
reduced  annuity  for  survivor  annuity 
purposes.  Where  an  employee/Member 
elects  other  than  a  fully  reduced  annuity 
but  cannot  obtain  the  spouse's  signature 
acknowledging  the  loss  of  or  reduction 
in  benefits,  the  proposed  regulations  will 
require  the  employee/Member  to  submit 
th,j  spouse's  last  known  mailing  address 
to  OPM.  OPM  will  then  send  the>spouse 
an  explanatory  letter  by  certified  mail 
with  return  receipt  requested.  The 
spouse  will  be  asked  to  sign  the  letter 


acknowledging  his/her  understanding  of 
the  employee's  or  Member's  election 
and  return  to  OPM.  If  the  letter  is  not 
signed  by  the  spouse  or  returned  to 
OPM,  notification  will  be  considered 
properly  made  upon  return  of  the 
certified  mail  receipt  to  OPM;  and  the 
employee's  or  Member's  election  to 
exclude  the  spouse  from  benefits,  either 
fully  01  partially,  will  become  effective 
by  final  adjudication  of  the  retirement 
application.  On  the  other  hand,  where 
the  employee/Member  fails  to  cooperate 
in  furnishing  either  (1)  the  spouse's 
witnessed  acknowledgment  of  less  than 
maximum  survivor  annuity  protection  or 
(2)  the  spouses  last  known  mailing 
address,  OPM  is  required  to  complete 
final  adjudication  of  the  retirement 
application  with  the  full  reduction  for 
survivor  annuity  benefits  provided  by 
statute  (5  U.S.C.  8339(j)). 

Comments:  During  the  30  day 
comment  period  which  ended  December 
15,  1980,  one  agency  submitted  a 
suggestion  that  we  require  the  spouse's 
acknowledgment  to  be  notarized  rather 
than  merely  witnessed.  They 
rationalized  that  this  would  provide 
maximum  protection  against  the 
possibility  of  fraud.  We  believe  that 
requiring  notarization  would  impose  a 
hardship  on  the  employee,  and  on  the 
spouse,  which  was  not  intended  by 
Congress,  Further,  the  unavailability  of 
notaries  in  many  suburban  and  rural 
locations,  as  well  as  the  fees  involved, 
would  probably  result  in  some  spouses 
refusing  to  acknowledge  the  employee's 
election.  Since  we  are  not  convinced 
that  requiring  notarization  would  be 
effective  when  the  employee  is 
determined  to  violate  the  regulations, 
we  are  issuing  the  final  regulations 
without  change  from  those  which  were 
proposed. 

The  Director  of  OPM  finds  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days,  in  order  to 
give  timely  effect  to  the  provisions  of 
Pub.  L.  9&-391  which  requires  that 
spouses  of  married  employees  whose 
annuities  commence  on  and  after 
January  5, 1981  be  notified  when  such 
employees  elect  less  than  maximum 
survivor  annuity  protection. 

Office  of  Personnel  Management. 
JoAnn  B,  Platter, 

Assistant  Issuance  System  Monagpr. 

Accordingly,  the  Office  of  Personnel 
Management  amends  5  CFR  Part  831  as 
follows: 

(1)  Section  831.601  (c)  and  (e)  are 
revised  to  read  as  follows: 

§  83 1 .60 1     Survivor  benefits. 


(c)  The  employee  or  Member  shall 
communicate  his/her  choice  of  option 
over  his/her  signature  on  Standard  Form 
2801,  Application  for  Retirement,  for  use 
in  filing  claim  for  annuity.  Receipt  of  the 
communication  in  OPM  constitutes 
prima  facie  evidence  of  the  existence  of 
all  the  elements  of  an  election,  except 
that  an  election  by  a  married  employee 
or  Member  of  a  life  annuity,  or  an 
election  to  base  the  benefit  payable  to 
the  surviving  spouse  on  less  than  the  full 
amount  of  annuity,  is  not  vaUd  unless: 

(1)  The  employee  of  Member  provides 
OPM  with  the  spouse's  signed  and 
witnessed  declaration  (the  employee  or 
Member  may  not  witness  the 
declaration)  acknowledging  the  loss  of 
or  reduction  in  survivor  benefits;  or 

(2)  The  employee  or  Member  provides 
OPM  with  the  spouse's  mailing  address 
(or  last  known  mailing  address)  in  order 
for  OPM  to  attempt  to  notify  the  spouse 
about  the  loss  of  or  reduction  in  survivor 
benefits.  The  election  is  considered 
made  when  the  prima  facie  evidence 
becomes  conclusive  by  final 
adjudication  of  the  claim  by  OPM. 

(e)  When  an  election  has  been 
conclusively  made  under  this  section, 
the  employee  or  Member  may  not 
revoke  or  change  the  election  or  name 
another  survivor,  except  as  provided 
under  5  U.S.C.  8339  (j)  and  (kj. 

§831.601     [Amended] 

(2)  Paragraph  (f]  of  §831.601  is  deleted 
and  paragraphs  (g)  and  (h)  are 
redesignated  as  (f]  and  (gj,  respectively. 

[5  U.S.C.  8347(g)) 
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Basic  Life  Insurance,  Standard 
Optional  Life  Insurance,  Additional 
Optional  Life  Insurance,  and  Family 
Optional  Life  Insurance 

Note. — This  document  originally  appeared 
in  the  Federal  Register  for  Wednesday. 
December  24, 1980.  It  is  reprinted  in  this  issue 
to  meet  requirements  for  publication  on  the 
Tuesday-Friday  schedule  assigned  to  the 
Office  of  Personnel  Managemeni. 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  regulations,  with 

comments  invited  for  consideration  in 

final  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  governing  the  second  phase 
of  implementation  of  the  Federal 
Employees'  Group  Life  Insurance  Act  of 


1980  (FEGLI),  approved  October  10, 
1980,  which  has  changed  the  FEGLI 
program  from  a  two-part  to  a  four-part 
package  consisting  of  basic  insurance 
and  three  optional  plans. 
dates: 

Effective  date:  The  interim  regulations 
are  effective  on  December  24, 1980, 
unless  otherwise  specified. 

Comment  date:  Comments  must  be 
received  by  February  23, 1981. 
ADDRESS:  Send  written  comments  to  Mr. 
Craig  B.  Pettibone,  Director,  Office  of 
Pay  and  Benefits  Policy,  Compensation 
Group,  Office  of  Personnel  Management, 
P.O.  Box  57,  Washington,  D.C.  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Landers  (202)  632^634. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  553(d)(3)  of  title  5,  United 
States  Code,  the  Director  finds  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days,  in  order  to 
give  immediate  and  timely  effect  to 
provisions  of  Pub.  L.  96-427  which 
require  timely  implementation  of  new 
group  life  insurance  plans.  The 
imm.ediate  effective  date  makes  possible 
OPM's  preparation  and  distribution  of 
forms  and  materials  necessary  to  make 
the  new  insurance  available  within  the 
statutory  time  limit. 

Introduction 

The  FEGLI  program  has  been 
amended  by  Pub.  L.  96-427,  the  Federal 
Employe'is'  Group  Life  Insurance  Act  of 
1980,  approved  October  10, 1980.  The 
Avct  makes  four  major  changes  in  the 
FEGLI  progiam  by  (1)  increasing  basic 
FEGLI  protection  (beginning  in  October 
1981)  for  employees  under  age  45  with 
no  corresponding  increase  in 
withholdings.  I2J  requiring  employees 
who  retire  or  becom.e  entitled  to  receive 
workers'  compensation  after  1969  to 
continue  paying  premiums  for 
unreduced  basic  insurance  coverage  to 
age  65.  (3)  permitting  retiring  employees 
to  choose  either  the  current  post- 
retirement  basic  life  insurance 
protection,  which  ultimately  declines  to 
25  percent  of  the  face  value,  or  post- 
retirement  coverage  that,  for  an 
additional  contribution,  reduces  at  a 
lesser  rate  or  not  at  all,  and  (4)  adding  to 
the  existing  $10,000  optional  insurance 
two  new  optional  insurance  plans 
affording  additional  life  insurance  on 
employees  in  multiples  of  one  to  five 
times  annual  pay,  as  well  as  life 
insurance  on  family  members. 

The  Act  allows  OPM  from  60  to  180 
days  in  which  to  implement  the 
increased  post-retirement  basic 
insurance  coverage  and  to  make 
available  the  two  new  optional  plans. 
OPM  implemented  the  offering  of 


increased  post-age  65  basic  life 
insurance  at  the  earliest  date  permitted 
under  the  law,  December  9, 1980  (see  45 
FR  80472,  December  5. 1980).  The 
present  interim  regulations  govern  the 
two  new  optional  plans,  establish 
premium  rates  for  coverage  under  them, 
and  reduce  the  rates  under  the  existing 
basic  insurance  and  standard  optional 
insurance  effective  on  the  first  day  of 
the  first  pay  period  beginning  on  or  after 
April  1, 1981. 

All  employees  will  be  given  the 
opportunity  to  enroll  for  basic  and 
optional  coverages  during  an  open 
enrollment  period  from  March  1  through 
31, 1981.  Elections  will  be  effective  on  or 
after  April  1. 1981. 

New  Rates  for  Basic  Insurance  and 
Standard  Optional  Insurance 

The  Office  of  Personnel  Management 
has  re-evaluated  the  premium  rates  for 
basic  insurance  and  standard  optional 
insurance  on  the  basis  of  experience. 
The  new  rates  wil!  be  effective  on  the 
first  day  of  the  first  pay  period 
beginning  on  or  after  April  1, 1981.  The 
biweekly  rate  for  basic  insurance  for 
employees  ;s  reduced  from  25,5  cents  to 
24  cents  per  $l,i300  of  the  employee's 
basic  insuiance  amount.  The  biweekly 
rates  for  the  $10,000  of  standard  optional 
insurance  v.-iil  be: 


^-ge 


Undet  35... 
35-39      . 

.55-49 

5C-64 

55-59        .. 
60  or  over 


Oxrent 

Now 

rate 

rate 

soso 

$0,60 

100 

080 

1  7G 

1  4C 

2,40 

220 

350 

320 

7  50 

750 

900 

900 

Additional  Optional  Insurance 

Pub  L.  96-427  authorizes  OPM  to 
purchase  a  group  life  insurance  policy, 
without  competitive  bidding,  which  will 
make  available  to  each  employee  who  is 
insured  for  basic  insurance  additional 
optional  life  insurance.  This  coverage  is 
referred  to  in  the  regulations  as 
"additional  optional  insurance." 
Employees  pay  the  full  cost  of  coverage. 
There  is  no  Government  contribution. 

The  biweekly  cost  per  $1,000  of  the 
additional  optional  insurance  is: 


Age 


Rat« 


Under  35  . 
35-39         . 

40-44 

45-49 

50-54 

55-59 

60  Of  over.. 


$.05 
.07 
.12 
.20 
.30 
.60 
.95 
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Employees  must  affirmatively  elect 
the  additional  optional  insurance  in 
order  to  obtain  the  coverage.  All 
employees  who  are  serving  in  positions 
which  are  not  excluded  from  FEGLI 


upon  the  employee's  marriage  or 
acquisition  of  a  child.  The  employee 
must  elect  the  increase  in  timely  fashion 
(usu.illy  within  60  days  after  the  event 
permitting  the  incre.ise).  The  regulations 


law  "child"  means  an  unmarried 
dependent  child  who  is  under  the  age  of 
22,  or  who  is  22  years  of  age  or  older 
and  incapable  of  self-support  because  of 
a  mental  or  physical  disability  which 
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New  hires  during  the  month  of  March 
1981  who  are  eligible  for  life  insurance 
will  be  immediately  covered  for  basic 
insurance  from  the  time  they  actually 
enter  on  duty  in  pay  status,  unless  they 
file  a  waiver  of  coverage  before  the  end 


month.  The  maximum  reduction  for  the 
standard  optional  insurance  is  75 
percent  of  the  face  value.  For  additional 
optional  insurance  and  family  optional 
insurance  this  reduction  continues  until 
the  insurance  stops  completely  after  50 


withhold  the  proper  FEGLI  deductions 
from  an  individual's  salary,  annuity  or 
compensation  to  waive  the  collection  of 
the  corresponding  overpayments  of 
salary,  annuity  or  compensation  if,  in 
the  judgment  of.the  ageni,v,  the 
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Employees  must  affirmatively  fleet 
the  additional  optional  insurance  in 
order  to  obtain  the  coverage.  All 
employees  who  are  serving  in  positions 
which  are  not  excluded  from  FECI. I 
coverage  must  either  elect  or  decline  the 
additional  optional  insurance  during  an 
open  enrollment  period  to  be  held 
Government-wide  from  March  1  through 
31.  1981.  Only  those  employees  who 
enroll  for  basic  insurance  are  allovvnd  to 
elect  additional  optional  insuranro.  An 
employee  who  fails  to  elect  this 
coverage  during  that  period  will  not  be 
allowed  to  enroll  at  a  later  date  unless 
he/she  meets  the  requirements 
discussed  below,  or  the  employing 
agency  determines  within  6  months  that 
the  employee  was  not  able  to  elect  the 
coverage  due  to  reasons  beyonrl  his/her 
control. 

The  additional  optional  insurance  is 
offered  in  multiples  of  1.  2,  3.  4.  or  5 
times  the  annual  rate  of  basic  pay 
payable  to  the  employee.  Before 
multiplying,  the  pay  is  rounded  tn  the 
next  higher  multiple  of  Sl.OOO.  (When  the 
annual  pay  is  an  exact  multiple  of 
Sl.OOO.  the  exact  rate  is  used.) 
Additional  optional  insurance  co\  erage 
may  not  exceed  5  times  the  annual  rate 
of  basic  pay  payable  for  positions  at 
level  II  of  the  Executive  Schedule  under 
5  U.S.C.  5313.  rounded  to  the  next  higher 
$1,000.  Covered  persons  may  elect  to 
reduce  or  stop  additional  optional 
insurance  coverage  at  any  time,  though 
the  opportunity  to  re-elect  or  increase 
multiples  is  strictly  limited  by  the 
regulations. 

After  March  31.  1981,  an  employee 
who  does  not  have  additional  optional 
insurance  will  be  allowed  to  elect  it  if 
he/she  is  enrolled  (or  enrolls)  for  basic 
insurance  and  (1)  he/she  is  under  age 
50.  (2)  at  least  1  year  has  elapsed  since 
the  date  of  the  declination,  and  (3)  he/ 
she  submits  satisfactory  medical 
evidence  of  insurability.  An  employee 
who  satisfies  all  three  requirements  will 
be  allowed  to  elect  the  additional 
optional  insurance  or  to  increase  the 
number  of  multiples  of  this  coverage. 
Also,  an  employee  under  age  36  may 
elect  additional  optional  insurance 
without  showing  medical  insurability  if 
he/she  has  basic  insurance  and  elects 
the  coverage  in  timely  fashion  (usually 
within  60  days  after  the  event  permitting 
the  election)  following  the  birth, 
adoption  or  other  acquisition  of  a  child, 
as  defined  by  the  regulations.  These 
interim  regulations  will  also  permit  an 
employee  under  age  50  who  has  in  force 
at  least  1  multiple  of  pay  under  the 
additional  optional  insurance  plan  to 
increase  the  number  of  multiples 
without  showing  medical  insurability 


upon  the  employee's  marriage  or 
acquisition  of  a  child.  The  employee 
must  elect  the  increase  in  timely  fashion 
(usually  within  60  days  after  the  event 
permitting  the  incre.ise).  The  regulations 
limit  the  number  of  multiples  acquired 
on  the  basis  of  the  occurrence  of  an 
event  to  the  number  of  family  members 
(spouse  and/or  children)  acquired  with 
the  event,  e.g..  1  new  multiple  for  a 
sinj-jle  birth,  2  new  multiples  upon  birth 
of  twins. 

Family  Optional  Insurance 

Pub.  I..  96-427  authorizes  OPM  to 
purchase  a  group  life  insurance  policy. 
without  competitive  bidding,  which  shall 
make  available  to  each  employee 
covered  for  basic  insurance  an  amount 
of  optional  insurance  on  his/her  family 
members.  This  coverage  is  referred  to  in 
the  regulations  as  "family  optional 
insurance."  Employees  pay  the  full  cost 
of  coverage.  There  is  no  Government 
contribution.  The  amount  of  family 
option, il  insurance  is  $5,000  upon  the 
death  of  a  spouse  and  $2,500  upon  the 
death  uf  a  child.  The  benefit  is  paid  to 
the  employee,  unless  the  employee  dies 
before  the  payment  can  be  made,  in 
which  case  the  benefit  is  paid  to  the 
employee's  beneficiary  for  basic 
insurance. 

The  biweekly  cost  of  the  family 
insurance  is: 


Age  Rale 

Under  35 $0.50 

35-39    0  60 

40-44      .,  ..„ 0,70 

45-49    „ „ 0.90 

55-59    -. _. 2.00 

60  or  over - 3,00 


Employees  must  affirmatively  elect 
the  family  optional  insurance  in  order  to 
obtain  coverage.  All  employees  who  are 
serving  in  positions  which  are  not 
excluded  from  FEGLI  coverage  must 
either  elect  or  decline  the  family 
optional  insurance  during  the  March 
1981  open  enrollment  period.  Only  those 
employees  who  enroll  for  basic 
insurance  are  allowed  to  elect  the  family 
optional  insurance.  An  employee  who 
fails  to  elect  this  coverage  during  March 
1981  will  be  allowed  to  enroll  at  a  later 
date  only  in  the  event  that  he/she 
marries,  or  upon  the  birth  or  adoption  of 
a  child,  or  other  acquisition  of  a  child,  as 
defined  in  the  regulations,  or  if  the 
employing  agency  determines  within  6 
months  that  the  employee  was  not  able 
to  elect  the  coverage  due  to  reasons 
beyond  his/her  control. 

Under  the  definition  of  a  family 
member  for  the  purposes  of  the  FEGLI 


law  "child"  means  an  unmarried 
dependent  child  who  is  under  the  age  of 
22.  or  who  is  22  years  of  age  or  older 
and  incapable  of  self-support  because  of 
a  mental  or  physical  disability  which 
exi.stcd  before  the  child  became  22  years 
of  age.  These  interim  regulations 
provide  the  criteria  to  be  used  in 
determining  the  question  of  dependency, 
and  in  determining  whether  a  child  is  to 
be  considered  incapable  of  self-support 
within  the  moaning  of  the  FEGLI  law. 
Thf  se  regulations  are  similar  to  those  in 
effect  under  Civil  Service  Retirement 
and  Federal  Employees  Health  Benefits 
regulations  (see  45  FR  76087,  November 
18, 1980). 

Open  Enrollment  Period 

Because  of  the  significant  changes  in 
the  FEGLI  program  brought  about  by 
Pub.  L.  96-427.  OPM  will  hold  an  open 
enrollment  period  during  the  month  of 
March  1981.  Employees  will  be  allowed 
to  elect  insurance  irrespective  of  age, 
health  or  past  participation  in  the 
program.  The  regulations  provide  that 
all  waivers  and  declinations  of  existing 
basic  and  optional  insurance  filed 
before  March  1981  are  automatically 
canceled. 

All  non-excluded  employees  will  be 
required  to  complete  a  Life  Insurance 
Election  form  during  March  1981. 
whether  or  not  they  are  already 
participating  in  the  FEGLI  program. 
Employees  who  are  already  covered  for 
basic  insurance  will  continue  that 
coverage  unless  they  waive  it. 
Employees  who  are  already  covered  for 
standard  optional  insurance  ($10,000) 
will  lose  that  portion  of  their  coverage 
unless  they  affirmatively  re-elect  it 
during  March  1981.  In  the  event  that  an 
employee  does  not  complete  the  Life 
Insurance  Election  form  during  March 
1981.  en.ploying  agencies  will  file  an 
election  of  basic  insurance  and  a 
declination  of  all  optional  coverages  on 
his/her  behalf  on  March  31. 1981. 
However,  if  within  6  months  an  agency 
determines  that  an  employee  was 
unable  to  complete  the  form  during 
March  for  reasons  beyond  his/her 
control,  the  employee  will  be  allowed  31 
days  from  the  date  of  the  agency's 
determination  in  which  to  complete  the 
form. 

Effective  Dates 

Open  enrollment  period  elections  will 
generally  become  effective  on  the  first 
day  on  or  after  April  1, 1981,  on  which 
an  employee  actually  enters  on  duty  in  a 
pay  status.  An  employee  who  is  on 
leave  and  an  employee  who  does  not 
actually  return  to  duty  at  his/her 
workplace  on  or  after  April  1, 1981,  does 
not  satisfy  this  requirement. 


New  hires  during  the  month  of  March 
1981  who  are  eiigible  for  life  insurance 
will  be  immediately  covered  for  basic 
insurance  from  the  time  they  actually 
enter  on  duty  in  pay  status,  unless  they 
file  a  waiver  of  coverage  before  the  end 
of  the  first  pay  period.  These  new  hires 
will  have  the  standard  optional 
insurance  on  the  first  day  they  actually 
enter  on  duty  in  a  pay  status  on  or  after 
the  date  on  which  they  file  an  election  of 
that  coverage.  However,  additional 
optional  insurance  and  family  optional 
insurance  coverage,  if  elected  during 
March,  become  effective  on  the  first  day 
on  or  after  April  1.  on  which  the 
employee  actually  enters  on  duty  in  a 
pay  status. 

An  employee  who  is  already  covered 
for  standard  optional  insurance  during 
March  1981  and  who  declines  that 
coverage  while  retaining  basic 
insurance  will  continue  to  be  insured  for 
both  basic  insurance  and  the  standard 
optional  insurance  through  the  end  of 
the  pay  period  which  includes  March  31, 
1981.  A  waiver  of  all  coverage  is 
effective  at  the  end  of  the  pay  period  in 
which  it  is  received  in  the  employing 
office. 

Continuation  of  Insurance  During 
Retirement  or  Receipt  Workers' 
Compensation 

An  employee  who  retires  on  an 
immediate  annuity,  or  who  becomes 
entitled  to  receive  workers" 
compensation  under  the  Federal 
Employees  Compensation  Act  because 
of  disease  or  injury  t(5  himself/herself  is 
entitled  to  continue  as  many  multiples  of 
additional  optional  insurance  as  have 
been  m  force  for  not  less  than:  (1)  the  5 
ye<irs  of  servic;  imtnediateiy  preceding 
the  date  of  retirement  or  entitlenent  to 
co.mpensation  or  (2)  the  full  peiiod(s)  of 
service  during  which  the  insurance  was 
available  to  him/her.  The  same 
participation  requirement  for 
continuation  of  insurance  exists  under 
the  law  for  standard  optional  insurance 
and  family  optional  insurance.  The 
optional  coverages  may  continue  for  as 
long  as  the  individual  continues  to  be 
enrolled  for  basic  insurance  while  the 
individual  continues  to  receive  annuity 
or  workers'  compensation  and  is  held  by 
the  Department  of  Labor  to  be  unable  to 
return  to  duty.  Withholdings  for  the  full 
cost  of  the  optional  insurance  continue 
to  be  taken  from  the  annuity  or 
compensation  payments  until  the  month 
following  the  month  in  which  the 
individual  becomes  65  years  of  age  and 
is  retired  or  receiving  compensation. 

Beginning  with  the  second  calendar 
month  after  a  retiree  or  compensationer 
become  65  years  of  age  the  optional 
coverages  begin  to  reduce  by  2  percent  a 


month.  The  maximum  reduction  for  the 
standard  optional  insurance  is  75 
percent  of  the  face  value.  For  additional 
optional  insurance  and  family  optional 
insurance  this  reduction  continues  until 
the  insurance  stops  completely  after  50 
months.  Once  the  reductions  have 
begun,  there  are  no  withholdings  from 
annuity  or  compensation  for  the  optional 
coverages. 

Reemployed  Annuitants 

There  shall  be  no  change  in  the 
current  treatment  of  reemployed 
annuitants  with  respect  to  standard 
optional  insurance  coverage  during 
reemployment.  Retirees  who  are 
continuing  standard  optional  insurance 
during  retirement  and  who  are 
reemployed  in  non-excluded  positions 
will  have  the  standard  optional 
insurance  coverage  as  employees  unless 
the  coverage  is  declined  or  waived,  and 
the  standard  optional  insurance  as  a 
retiree  is  suspended  during 
reemployment.  Withholdings  for  the  full 
cost  nf  the  coverage  are  taken  from 
salary.  Following  reemployment  which 
is  qualifying  for  a  supplemental  annuity, 
the  individual  may  continue  the 
reemployment-acquired  insurance.  If  the 
reemployment  period  does  not  continue 
long  enough  for  a  supplemental  annuity 
benefit  to  attach,  the  suspended 
insurance  may  be  reinstated  following 
separation  from  the  reemployment. 

These  interim  regulations  provide  for 
the  same  treatment  with  regard  to 
family  optional  insurance  of  reemployed 
annuitants.  However,  the  additional 
optional  insurance  of  reemployed 
annuitants  who  have  this  coveiage  as 
retirees  will  not  be  automatically 
suspended  upon  reemplcyment.  A 
reemployed  annuitant  in  a  non-excluded 
position  will  have  the  opportunity  to 
elect  either  to  continue  additional 
optional  insurance  as  a  retiree  or  to 
ha\e  that  coverage  suspended  and  have 
additional  optional  insurance  as  an 
employee  during  reemployment. 
Following  reemployment  which  is 
qualifying  for  a  supplemental  annuity, 
the  individual  may  then  continue  the 
additional  optional  insurance  acquired 
as  a  reemployed  annuitant  or  the 
suspended  additional  optional  insurance 
may  be  reinstated  (if  any  remains  after 
the  post-age  65  reductions).  If 
reemployment  does  not  qualify  the 
person  for  a  supplemental  annuity,  any 
suspended  additional  optional  insurance 
which  remains  in  effect  may  be 
reinstated  following  separation  from 
reemployment. 

Waiver  of  Collection  of  Overpayment 

Pub.  L.  96-427  amends  the  FEGLI  law 
to  allow  an  agency  which  has  failed  to 


withhold  the  proper  FEGLI  deductions 
from  an  individual's  salary,  annuity  or 
compensation  to  waive  the  collection  of 
the  corresponding  overpayments  of 
salary,  annuity  or  compensation  if.  in 
the  judgment  of.the  agency,  the 
individual  is  without  fault  and  recovery 
would  be  against  equity  and  good 
conscience.  However,  if  the  agency 
waives  the  collection  of  any  unpaid 
amount,  it  must  still  submit  to  OPM  the 
uncollected  FEGL!  withholdings  and 
contributions  for  deposit  to  the 
Employees'  Life  Insurance  Fund. 

Current  Civil  Service  Retirement 
regulations.  5  CFR  Part  831.  provide 
standards  for  wai\  or  of  overpayments 
from  ihe  Civil  Service  Retirement  Fund, 
These  interim  regulations  provide  that 
waivers  of  collections  of  life  insurance 
deductions  vill  be  governed  by  the 
same  standards,  in  cases  where  OPM 
fails  to  withhold  proper  FEGLI 
deductions  from  annuity.  Agency 
standards  for  waivers  of  overpayments 
from  salary  will  be  those  which  the 
agency  must  follow  under  4  CFR 
Subchapter  G.  Chapter  I.  which 
implements  the  provisions  of  5  U.S.C. 
5584  allowing  agencies  to  waive 
collections  of  over-paid  salarj'  or 
allowances. 

These  interim  regulations  also  make  a 
technical  amendment  to  5  CFR 
870.601(b)  (see  45  FR  80472.  December  5, 
1980)  needed  to  correct  a  reference  in 
that  paragraph  to  a  non-existent 
paragrap.h  (h).  The  reference  is  changed 
to  paragraph  (g)  of  the  same  section. 

At  the  time  OPM  publishes  final 
regulations-  uniform  nomen'rlature 
changes  and  editorial  re\  isions  will  be 
added  throughout  Parts  fi7(!  and  871. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  nurposes  of 
E.0. 12044. 

Office  uf  Personnel  .Vlanagement. 
Beverly  M.  Jones, 

issuance  System  Manager. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  Parts  870  and 
871  of  Title  5,  Code  of  Federal 
Regulations,  and  adding  new  Parts  872 
and  873,  as  follows: 

PART  870— BASIC  LIFE  INSURANCE 

(1)  In  Part  870,  paragraphs  (a),  (b).  and 
(f)(1)  of  §  870.401  are  revised,  effective 
on  the  first  day  of  the  first  pay  period 
beginning  on  or  after  April  1,  1981.  to 
read  as  follows: 

Subpart  D— Withholdings  and 
Contributions 

§  870.401    Withholdings  and  contributions. 

(a)  During  any  period  in  any  part  of 
which  an  insured  employee  is  in  pay 
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status,  Sa24  for  each  $1,000  of  the 
employee's  BIA  shall  be  withheld  from 
the  biweekly  pay  of  the  employee.  The 
amount  withheld  from  the  pay  of  an 
employee  who  is  paid  on  other  than  a 


Subpart  A— Administration  and 
General  Provisions 

§671.101     Actions  on  the  policy. 

Optional  life  and  accidental  death  and 


,k^,.„ 


,t    Kr 


..fiti,    I, 


afarra 


A    tn    in 


employing  office,  except  that  a 
declination  of  standard  optional 
insurance  (which  is  not  also  a  waiver  of 
basic  insurance)  which  is  filed  during 
the  period  from  March  1,  1981  through 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations       85689 


-rf__. 


Subpart  D— Withholdings 

§671.401     Withholdings. 

***** 

(c)  The  biweekly  full  cost  of  the 

fSin  nnn  nf  "standarH  nntinnal  intjiiranrp 


(b)  If,  because  of  a  declination  or 
waiver,  an  insured  employee  has  not 
had  the  standard  optional  insurance 
during  the  full  period(s)  of  service  during 
which  it  was  available  to  him/her,  or  for 


optional  life  insurance  stops  with  no  31- 
day  extension  of  coverage  or  right  of 
conversion. 

(9)  Part  872  is  added  to  read  as 
follows: 
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status,  $a24  for  each  $1,000  of  the 
employee's  BIA  shall  be  withheld  from 
the  biweekly  pay  of  the  employee.  The 
amount  withheld  from  the  pay  of  an 
employee  who  is  paid  on  other  than  a 
biweekly  basis  is  determined  at  a 
proportionate  rate,  adjusted  to  the 
nearest  cent. 

(b)  The  amount  withheld  from  the  pay 
of  an  insured  employee  whose  annual 
pay  is  paid  during  a  period  shorter  than 
52  workweeks  is  the  sum  obtained  by 
converting  the  biweekly  rate  of  SO. 24  for 
each  $1,000  of  the  employee's  BIA  to  an 
annual  rate  and  prorating  the  annual 
rate  over  the  number  of  installments  of 
pay  regularly  paid  during  the  year. 

***** 

(f)(1)  Except  as  provided  under 
paragraph  (g)  of  this  section,  an  insured 
person  who  elects  continued  basic  life 
insurance  coverage  during  receipt  of 
annuity  or  compensation  payments  as 
provided  under  §§  870.601(c)(2)  or 
870.701(c)(2)  (maximum  reduction  of  75 
percent  after  age  65)  shall  have  withheld 
from  his/her  payments  basic  life 
insurance  withholdings  at  the  monthly 
rate  (for  annuitants)  of  $0.52  for  each 
$1,000  of  the  BIA  or  at  the  weekly  rate 
(for  compensatloners)  of  $0,120  for  each 
$1,000  of  the  BIA. 

***** 

(2)  In  Part  870,  §  870.601(b)  is  revised 
to  read  as  follows: 

Subpart  F— Retired  Employees 

§  870.601    Eligibility  for  life  Insurance. 

***** 

(b)  An  employee  who  meets  the 
requirements  under  paragraphs  (a)  or  (g) 
of  this  section  for  continuation  or 
reinstatement  of  life  insurance  shall 
execute  a  written  election  on  a  form 
furnished  by  OPM  at  the  time 
entitlement  to  continuation  or 
reinstatement  of  the  insurance  arises.  To 
be  considered  valid,  the  election  form 
must  be  received  in  OPM  before  final 
adjudication  of  the  employee's 
application  for  annuity  or  supplemental 
annuity.  In  the  absence  of  a  valid 
election,  the  insured  shall  be  deemed  to 
have  filed  a  valid  election  under 
paragraph  (c)(2)  of  this  section. 

***** 

(3)  The  heading  of  Part  871  is  revised, 
effective  April  1, 1981,  to  read  as 
follows: 

PART  871— STANDARD  OPTIONAL 
LIFE  INSURANCE 

(4)  In  Part  871,  §  871.101  is  revised, 
effective  April  1, 1981,  to  read  as 
follows: 


Subpart  A— Administration  and 
General  Provisions 

§871.101     Actions  on  the  policy. 

Optional  life  and  accidental  death  and 
dismemberment  benefits  (referred  to  in 
this  part  as  "standard  optional 
insurance")  shall  be  payable  in 
accordance  with  an  amendment  to  the 
policy  purchased  by  OPM  from  the 
Metropolitan  Life  Insurance  Co.,  1 
Madison  Avenue,  New  York,  NY  10010, 
under  section  8709  of  title  5,  United 
States  Code,  to  provide  group  insurance 
coverage  (referred  to  in  this  part  as 
"basic  insurance").  Actions  at  law  or  in 
equity  to  recover  on  the  policy,  in  which 
there  is  not  alleged  any  breach  of  any 
obligations  undertaken  by  the  United 
States  should  be  brought  against  the 
insurance  company. 

(5)  In  Part  871,  §  871.202  and 
§  871.204(b)  are  revised,  and 
§§  871.204(d)  and  871.205(e)  are  added, 
effective  March  1, 1981,  to  read  as 
follows: 

Subpart  B— Coverage 

§871.202    Election  or  declination. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  shall,  on  the  form  entitled  Life 
Insurance  Election,  elect  or  decline 
standard  optional  insurance  within  31 
days  after  becoming  eligible,  unless 
during  earlier  employment  he/she  filed 
an  election  or  declination  which  remains 
in  effect. 

(b)  On  a  determination  by  an 
employing  office,  within  6  months  after 
a  person  becomes  eligible,  that  he/she 
was  unable,  for  cause  beyond  his/her 
control  to  elect  or  decline  the  standard 
optional  insurance  within  the  prescribed 
time  limit,  the  employee  shall  elect  or 
decline  the  standard  optional  insurance 
within  31  days  after  he/she  is  advised  of 
that  determination.  Standard  optional 
insurance  in  that  case  is  retroactive  to 
the  first  day  of  the  first  pay  period 
beginning  after  the  date  the  person 
became  eligible,  or  after  April  1, 1981, 
whichever  is  later,  and  the  person  shall 
pay  the  full  cost  of  the  insurance  from 
that  date  for  the  time  that  he/she  is  in  a 
pay  status  or  retired  and  under  age  65. 

(c)  A  person  who  does  not  file  a  Life 
Insurance  Election  form  with  his/her 
employing  office  does  not  have  standard 
optional  insurance. 


§  871.204    Declination. 


/ 


(b)  A  cancellation  of  standard 
optional  insurance  becomes  effective 
and  standard  optional  insurance  stops 
at  the  end  of  the  pay  period  in  which  the 
declination  or  waiver  is  received  in  the 


employing  office,  except  that  a 
declination  of  standard  optional 
insurance  (which  is  not  also  a  waiver  of 
basic  insurance)  which  is  filed  during 
the  period  from  March  1,  1981  through 
March  31, 1981,  becomes  effective  and 
standard  optional  insurance  stops  at  the 
end  of  the  pay  period  which  includes 
March  31, 1981. 

***** 

(d)  For  the  purpose  of  having  standard . 
optional  insurance  as  an  employee,  an 
election  of  insurance  under  this  part 
filed  on  or  before  February  28,  1981,  is 
deemed  to  have  been  canceled  effective 
at  the  end  of  the  pay  period  which 
includes  March  31, 1981,  unless  the 
employee  does  not  actually  enter  on 
duty  in  pay  status  during  the  first  pay 
period  which  begins  on  or  after  April  1, 
1981,  in  which  case  the  election  is 
deemed  to  have  been  canceled  on  the 
first  day  after  the  end  of  such  pay  period 
that  the  employee  actually  enters  on 
duty  in  pay  status.  In  order  to  retain  or 
obtain  standard  optional  insurance  as 

an  employee  after  the  date  of  such 
declination  an  employee  must 
affirmatively  elect  the  coverage  by  filing 
the  Life  Insurance  Election  form  with 
his/her  employing  office,  subject  to  the 
provisions  of  §  871.205. 

§  871.205    Cancellation  of  declination. 

***** 

(e)  Declinations  of  standard  optional 
insurance  filed  on  or  before  February  28, 
1981,  are  automatically  canceled 
effective  on  the  first  day  an  employee 
whose  declination  is  so  canceled 
actually  enters  on  duty  in  pay  status  on 
or  after  April  1, 1981,  and  the  standard 
optional  insurance  is  effective  on  the 
date  of  cancellation  of  the  declination, 
provided  that  the  employee  has  filed  an 
affirmative  election  of  standard  optional 
insurance  on  the  form  entitled  Life 
Insurance  Election  during  the  period 
from  March  1, 1981  through  March  31, 
1981.  An  employee  whose  pre-March 
1981  declination  is  so  canceled  and  who 
does  not  file  the  form  with  his/her 
employing  office  during  the  period  from 
March  1, 1981  through  March  31, 1981, 
shall  be  deemed  to  have  declined 
standard  optional  insurance  on  March 
31, 1981,  except  that  an  employee  who 
fails  to  file  the  form  during  that  period 
due  to  cause  beyond  his/her  control 
shall  be  allowed  to  enroll  belatedly 
under  the  conditions  prescribed  under 

§  871.202(b). 

(6)  In  Part  871,  §  871.401(c)  is  revised, 
and  §  871.401(g)  is  added,  effective  on 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  April  1, 1981,  to 
read  as  follows: 
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shall  be  paid,  on  receipt  of  a  valid  claim, 
in  the  same  order  of  precedence  and 
under  the  same  conditions  as  are 
applicable  to  basic  insurance.  A 
designation  of  beneficiary  for  basic 


§  872.203    Effective  date  of  Insurance. 

(a)  The  effective  date  of  an  election  of 
additional  optional  insurance  is  the  first 
day  on  or  after  April  1,  1981,  that  an 
employee  actually  enters  on  duly  in  a 


tUr 


chapter,  except  that  the  election  must  be 
received  in  the  employing  office  before 
the  employee's  36th  birthday.  In  order  to 
be  valid,  the  election  must  be  filed  with 
the  employing  office  on  the  Life 
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Subpart  D— Withholdings 

§871.401     Withfioldlngs. 

***** 

(c)  The  biweekly  full  cost  of  the 
$10,000  of  standard  optional  insurance 
(and  for  a  person  in  receipt  of  annuity  or 
compensation  for  work  injury,  of 
standard  optional  life  insurance),  until 
determined  by  OPM  on  the  basis  of 
experience  to  be  otherwise,  is: 

For  persons  under  age  35 , SO  60 

For  persons  ages  35  through  39 S0.80 

For  persons  ages  40  through  44 S1.40 

For  persons  ages  45  through  49 S2  20 

For  persons  ages  50  through  54 $3,20 

For  persons  ages  55  through  59 „ S7,50 

For  persons  age  60  or  over S9  00 

The  amount  withheld  from  the  pay  of  a 
person  paid  on  other  than  a  biweekly 
period  or  insured  for  more  than  $10,000 
shall  be  determined  at  a  proportionate 
rate,  adjusted  to  the  nearest  cent. 

***** 

(g)(1)  If  OPM  fails  to  withhold  proper 
amounts  of  standard  optional  life 
insurance  deductions  froir  the  annuity 
of  a  retired  employee,  OPM  may  waive 
the  collection  of  the  unpaid  insurance 
deductions  in  accordance  with  section 
8707(d)  of  title  5,  United  States  Code. 
OPM  shall  use  the  standards  for  waiver 
of  overpayments  found  under  Subpart  N 
of  Part  831  of  this  chapter  when 
determining  whether  a  waiver  of 
collection  of  the  unpaid  deductions  may 
be  granted,  and  shall  follow  the 
procedures  under  Subpart  M  of  Part  831 
of  this  chapter  when  applying  the 
standards. 

(2)  If,  under  section  8707(d)  of  title  5, 
United  States  Code,  an  agency  waives 
the  collection  of  unpaid  insurance 
deductions  from  an  individual's  pay, 
annuity  or  compensation,  the  agency 
shall  submit  an  amount  equal  to  the  sum 
*   of  the  uncollected  deductions  and  any 
applicable  agency  contributions 
required  under  section  8708  of  title  5, 
United  States  Code,  to  OPM  for  deposit 
to  the  Employees'  Life  Insurance  Fund. 
An  agency  will  make  its  determination 
on  the  waiver  of  collection  of  an 
overpayment  of  pay  in  accorcdance  with 
5  U.S.C.  5584  as  implemented  by  4  CFR 
Chapter  I,  Subchapter  G. 

(7)  In  Part  871,  paragraph  (b)  of 
§  871.501  is  revised,  paragraphs  (c)  and 
(d)  are  redesignated  (d)  and  (e),  and 
paragraph  (c)  is  added,  to  read  as 
follows: 

Subpart  E— Termination  and 
Conversion 

§  871.501    Termination  and  conversion  of 
Insurance. 


(b)  If,  because  of  a  declination  or 
waiver,  an  insured  employee  has  not 
had  the  standard  optional  insurance 
during  the  full  period(s)  of  service  during 
which  it  was  available  to  him/her,  or  for 
the  5  years  of  service  immediately 
preceding  the  date  on  which  that 
coverage  stops,  whichever  is  less,  the 
optional  insurance  stops,  subject  to  a  31- 
day  extension  standard  optional  life 
insurance  coverage,  on  the  date  that 
his/her  basic  life  insurance  is  continued 
or  reinstated  under  the  provisions  of 

§  870.601  (during  retirement)  or  §  870.701 
(during  receipt  of  compensation)  of  this 
chapter. 

(c)  If,  at  the  time  of  an  individual's 
election  under  §§  870.601(b)  or 
870.701(b)  of  this  chapter,  he/she  elects 
no  basic  life  insurance  during  receipt  of 
annuity  or  compensation  (as  provided 
under  §§  870.601(c)(1)  and  870.701(c)(1) 
of  this  chapter),  the  standard  optional 
insurance  stops  at  the  end  of  the  month 
in  which  the  election  is  received  in 
OPM,  subject  to  a  31-day  extension  of 
coverage. 
***** 

(8)  In  Part  871,  §  871.601  and 
§  871.604(b)  are  revised  to  read  as  \ 

follows: 

Subpart  F— Retired  Employees  and 
Employees  Compensation 

§871.601     Amount  of  insurance. 

The  amount  of  standard  optional  life 
insurance  which  is  continued  during 
receipt  of  annuity  or  compensation 
reduces  by  2  percent  a  month  effective 
at  the  beginning  of  the  second  calendar 
month  after  (a)  the  date  the  insurance 
would  otherwise  have  stopped,  or  (b) 
the  retiree's  or  compensationer's  65th 
birthday,  whichever  is  later,  with  a 
maximum  reduction  of  75  percent. 

§  871.604    Reemployed  retired  employees. 

***** 

(b)  Standard  optional  insurance 
acquired  during  reemployment  may  be 
continued  after  termination  of  the 
reemployment  of  the  retired  employee: 

(1)  Qualifies  for  a  supplemental 
annuity  or  acquires  a  new  retirement 
right, 

(2)  Continues  his/her  basic  insurance 
under  paragraphs  (c)(2),  (c)(3)  or  (c)(4)  of 
§  870.601  of  this  chapter,  and 

(3)  Has  had  standard  optional 
insurance  in  force  for  the  5  years  of 
service  immediately  preceding 
separation  from  reemployment  or  for  the 
full  period(s)  of  service  during  which  it 
was  available  to  him/her,  whichever  is 
less. 

If  the  standard  optional  life  insurance 
acquired  during  reemployment  is  so 
continued,  any  suspended  standard 


optional  life  insurance  stops  with  no  31- 
day  extension  of  coverage  or  right  of 
conversion. 

(9)  Part  872  is  added  to  read  as 
follows: 

PART  872— ADDITIONAL  OPTIONAL 
LIFE  INSURANCE 

Subpart  A— Administration  and  General 
Provisions 

Sec 

872.101  Actions  on  the  policy. 

872.102  Payment  of  benefits:  designations  of 
beneficiarj'. 

8/2.103    Correction  of  an  error,  mistake,  or 
omission. 

Subpart  B— Coverage 

872.201  Eligibility. 

872.202  Election  or  declination. 

872.203  Effective  date  of  insurance. 

872.204  Declination. 

872.205  Cancellation  of  declination. 

872.206  Reconsideration. 

Subpart  C— Amount  of  Insurance 

Sec. 

872.301     Amount  of  employee's  insurance. 

Subpart  D— Wittitioldings 

872.401     Withholdings. 

Subpart  E— Termination  and  Conversion 

872.501     Termination  and  conversion  of 
insurance. 

Subpart  F— Retired  Employees  and 
Employees  Compensation 

872.601  Amount  of  insurance. 

872.602  Termination  of  annuity 
compensation. 

872.603  Waiver  or  supension  of  annuity  or 
compensation. 

872.604  Reemployed  retired  employees. 
Authority:  5  U.S.C.  8716.  Interprets  and 

applies  5  U.S.C.  8714b. 

Subpart  A— Administration  and 
General  Provisions 

§  872.101     Actions  on  the  policy. 

Optional  life  insurance  (referred  to  in 
this  part  as  "additional  optional 
insurance")  shall  be  payable  in 
accordance  with  an  amendment  to  the 
policy  purchased  by  OPM  from  the 
Metropolitan  Life  Insurance  Co..  1 
Madison  Avenue,  New  York,  N.Y.  10010, 
pursuant  to  section  8709  of  title  5,  United 
States  Code,  to  provide  group  insurance 
coverage  (referred  to  in  this  part  as 
"basic  insurance").  Actions  at  law  or  in 
equity  to  recover  on  the  policy,  in  which 
there  is  not  alleged  any  breach  of  any 
obligations  undertaken  by  the  United 
States,  should  be  brought  against  the 
insurance  company. 

§  872. 1 02    Payment  of  l)enef its; 
designations  of  beneficiary. 

Additional  optional  insurance  in  force 
on  a  person  at  the  date  of  his/her  death 
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employee  who  has  complied  with 
paragraphs  (a)(1)  or  (a)(3)  of  this  section 
is  the  first  day  he/she  actually  enters  on 
duty  in  a  pay  status,  on  or  after  the  day 
his/her  election  is  received  in  his/her 


(f)  Final  decision.  After  consideration, 
OPM  shall  issue  a  final  decision  which 
shall  be  in  writing  and  shall  fully  set 
forth  the  findings  and  conclusions  of 
OPM. 


(e)  The  amount  withheld  from  the  pay 
of  an  insured  person  whose  annual  pay 
is  paid  during  a  period  shorter  than  52 
workweeks  is  the  sum  obtained  by 
converting  the  biweekly  rate  for  his/her 
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shall  be  paid,  on  receipt  of  a  valid  claim, 
in  the  same  order  of  precedence  and 
under  the  same  conditions  as  are 
applicable  to  basic  insurance.  A 
designation  of  beneficiary  for  basic 
insurance  is  also  a  designation  of 
beneficiary  for  additional  optional 
insurance  unless  the  insured  person 
specifies  otherwise  in  his/her 
designation. 

§  871.103    Correction  of  an  error,  mistake, 
or  omission. 

The  Associate  Director  for 
Compensation  may  order  correction  of 
an  error,  mistake,  or  omission  upon  a 
showing  satisfactory  to  the  Associate 
Director  that  it  would  be  against  equity 
and  good  conscience  not  to  do  so. 

Subpart  B— Coverage 

§872.201     Eligibility. 

Each  employee,  as  defined  in  section 
8701  of  title  5,  United  States  Code,  who 
is  insured  for  basic  insurance  and  for 
whom  an  uncanceled  declination  of 
additional  optional  insurance  is  not  in 
effect  is  eligible  to  elect  the  additional 
optional  insurance,  if  his/her  periodic 
pay,  after  all  other  deductions,  is 
sufficient  to  cover  its  full  cost 

§  872.202    Election  or  declination. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  shall,  on  the  form  entitled  Life 
Insurance  Election,  elect  or  decline  the 
additional  optional  insurance  within  3T 
days  after  ^scorning  eligible,  unless 
during  e.irlier  employment  h(.\/she  filed 
an  clf;c!.>;n  or  declination  which  remains 
in  effect.  The  31-day  time  limit  boj^ins  to 
run  on  the  first  day  after  Februa'-y  28. 
1981,  on  which  an  individu.i!  meets  the 
definition  of  an  employee  under  3  U.S.C. 
8701. 

(b)  On  a  determination  by  an 
employing  office,  within  6  months  after 
a  person  becomes  eligible,  that  he/she 
was  unable,  for  cause  beyond  his/her 
control  to  elect  the  additional  optional 
insurance  within  the  prescribed  time 
limit  regulation,  the  employee  shall  elect 
or  decline  the  optional  insurance  within 
31  days  after  he/she  is  advised  of  that 
determination.  Additional  optional 
insurance  in  that  case  is  retroactive  to 
the  first  day  of  the  first  pay  period 
beginning  after  the  date  the  person 
became  eligible,  or  after  April  1,  1981, 
whichever  is  later,  and  the  person  shall 
pay  the  full  cost  of  the  insurance  from 
that  date  for  the  time  that  he/she  is  in  a 
pay  status  or  retired  and  under  age  65. 

(c)  A  person  who  does  not  file  a  Life 
Insurance  Election  form  with  his/her 
employing  office  does  not  have  the 
additional  optional  insurance. 


§  872.203    Eftective  date  of  Insurance. 

(a)  The  effective  date  of  an  election  of 
additional  optional  insurance  is  the  first 
day  on  or  after  April  1,  1981,  that  an 
employee  actually  enters  on  duty  in  a 
pay  status  on  or  after  the  day  the 
election  is  received  in  his/her  employing 
office. 

(b)  An  election  of  additional  optional 
insurance  remains  in  effect  until 
canceled  as  provided  in  §  872.204.  P'or 
an  employee  whose  additional  optional 
insurance  has  stopped  for  a  reason  other 
than  a  declination  or  waiver,  additional 
optional  insurance  is  reinstated  on  the 
first  day  he/she  actually  enters  on  duty 
in  a  pay  status  in  a  position  in  which 
he/she  again  becomes  eligible. 

§  872.204    Declination. 

[a]  .An  insured  person  may  at  any  time 
cancel  his/her  additional  optional 
insurance  by  filing  with  his/her 
employing  office  (which  for  a  retired 
employee  is  the  office  that  administers 
his/her  retirement  sytem.  and,  for  an 
employee  or  former  employee  in  receipt 
of  compensation  for  work  injury  under 
subchapter  I  of  chapter  81  of  title  5, 
United  States  Code,  is  the  Department 
of  Labor]  a  declination  of  additional 
optional  insurance  or  a  waiver  of  basic 
insurance  coverage.  An  insured  person 
may  at  any  time  reduce  the  number  of 
his/her  multiples  of  additional  optional 
insurance  by  filing  a  Life  Insurance 
Election  form  with  his/her  employing 
office. 

[h]  A  cancellation  of  .idnitional 
optional  insurance  becomes  effective 
and  additional  optional  insurance  stops 
al  the  end  of  the  pay  period  in  which  the 
declination  or  waiver  is  received  in  the 
eniployina  office.  A  reduction  in  the 
number  of  additional  optional  insurance 
multiples  is  effective  at  the  end  of  the 
pay  period  in  which  the  Life  Insurance 
Election  form  is  received  in  the 
employing  office. 

(c)  A  declination  or  reduction  in 
multiples  of  additional  optional 
insurance  remains  in  effect  until  it  is 
canceled  as  provided  in  §  872.205. 

§  872.205    Cancellation  of  declination. 

(a)(1)  An  employee  who  has  declined 
the  additional  optional  insurance  may 
elect  it  if  (A)  he/she  is  under  age  50,  (B) 
at  least  1  year  has  elapsed  since  the 
effective  date  cf  his/her  last  declination 
or  waiver,  and  (C)  he/she  furnishes 
satisfactory  evidence  of  insurability. 

(2)  An  employee  who  has  declined 
additional  optional  insurance  may  elect 
it  upon  his/her  marriage  or  the 
acquisition  of  an  unmarried  dependent 
child  within  the  meaning  of  section 
8701(d)  of  title  5,  United  States  Code, 
and  Subpart  G  of  Part  873  of  this 


chapter,  except  that  the  election  must  be 
received  in  the  employing  office  before 
the  employee's  36th  birthday.  In  order  to 
be  valid,  the  election  must  be  filed  with 
the  employing  office  on  the  Life 
Insurance  Election  form  during  the  60- 
day  period  following  the  date  of  the 
event  which  permits  the  election.  This 
60-day  lime  limit  may  be  extended  if  the 
individual  is  not  serving  in  a  covered 
position  on  the  date  of  the  event,  or  if 
the  individual  separates  from  covered 
service  prior  to  completion  of  the  60-day 
time  limit.  This  extension  of  the  time 
limit  is  limited  to  coincide  with  the  31- 
day  time  limit  for  electing  insurance 
following  employment  in  a  covered 
position.  The  number  of  multiples  which 
an  employee  may  obtain  upon 
acquisition  of  a  spouse  or  child  is 
limited  to  the  number  of  family  members 
(spouse  and/or  children]  acquired  with 
the  event  which  permits  the  employee  to 
elect  additional  optional  insurance 
under  this  paragraph. 

(3)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
1  multiple  of  annual  pay  but  less  than  5 
multiples  of  annual  pay  may  increase 
the  number  of  multiples  if  he/she  meets 
the  requirements  of  paragraph  (a)(1)  of 
this  section. 

(4)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
1  multiple  of  annual  pay  but  less  than  5 
multiples  of  annual  pay  may  elect  to 
increase  the  number  of  multiples  upon 
his/her  marriage  or  the  aquisition  of  an 
unmarried  dependent  child  within  the 
meaning  of  section  8701(d)  of  title  5, 
United  States  Code,  and  Subpart  G  of 
Part  873  of  this  chapter,  except  that  the 
election  must  be  received  in  the 
employing  office  before  the  &mployoe's 
50th  birthday.  In  order  to  be  valid,  the 
election  to  increase  multiples  must  be 
filed  with  the  employing  office  on  the 
Life  Insurance  Election  form  during  the 
60-day  period  following  the  date  of  the 
event  which  permits  the  increase.  This 
60-day  time  limit  may  be  extended  if  the 
individual  is  not  serving  in  a  covered 
position  on  the  date  of  the  event,  or  if 
the  individual  separates  from  covered 
service  prior  to  completion  of  the  60-day 
time  limit.  This  extension  of  the  time 
limit  is  limited  to  coincide  with  the  31- 
day  limit  for  electing  insurance 
following  employment  in  a  covered 
position.  The  number  of  multiples  which 
an  employee  may  add  upon  acquisition 
of  a  spouse  or  child  is  limited  to  the 
number  of  family  members  (spouse  and/ 
or  children)  acquired  with  the  event 
which  permits  the  employee  to  increase 
multiples. 

(b)(1)  The  effective  date  of  the 
additional  optional  insurance  for  an 
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insurance  is  continued  or  reinstated 
under  the  provisions  of  §  870.601  (for 
retirement)  or  §  870.701  (during  receipt 
of  compensation)  of  this  chapter, 
(c)  If,  at  the  time  of  an  individual's 


§  872.602    Termination  of  annuity  or 
compensation. 

If  the  annuity  or  compensation  for 
work  injury  paid  to  an  insured  person  is 
terminated,  or  if  the  Department  of 

I  ahnr  Hnrla  that  an  insured  nersnn 


corresponding  annuity  withholdings,  if 
any)  is  reinstated  on  the  day  following 
termination  of  the  reemployment. 

(b)  Additional  optional  insurance 
acquired  during  reemployment  may  be 
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employee  who  has  complied  with 
paragraphs  (a)(1)  or  (a)(3)  of  this  section 
is  the  first  day  he/she  actually  enters  on 
duty  in  a  pay  status,  on  or  after  the  day 
his/her  election  is  received  in  his/her 
employing  office  following  the  approval 
of  his/her  Request  for  Insurance  by  the 
Office  of  Federal  Employees'  Group  Life 
Insurance. 

This  approval  is  revoked  automatically 
and  the  additional  optional  insurance 
does  not  become  effective  if  the 
employee  fails  to  submit  his/her  election 
or  meet  the  pay  and  duty  status 
requirement  within  31  days  following 
the  date  of  the  approval. 

(2)  The  effective  date  of  an  election 
under  paragraphs  (a)(2)  or  (a)(4)  of  this 
section  is  the  first  day  the  employee 
actually  enters  on  duty  in  a  pay  status, 
on  or  after  the  day  his/her  election  is 
received  in  the  employing  office. 

(c)  A  former  employee  and  an 
employee  who  is  continuing  basic  life 
insurance  during  receipt  of 
compensation  is  not  eligible  to  cancel  a 
declination  under  this  section,  nor  to 
increase  multiples  of  additional  optional 
insurance. 

§  872.206    Reconsideration. 

(a)  Who  may  file.  An  individual  or 
annuitant  may  request  the  OPM  to 
reconsider  an  agency  decision  or  an 
initial  decision  of  OPM  denying 
additional  optional  insurance  coverage. 

(b)  Agency  decision.  A  request  for 
reconsideration  of  an  agency  decision 
must  be  filed  within  30  calendar  days 
from  the  date  of  the  written  decision 
stating  the  right  to  reconsideration  by 
OPM.  The  time  limit  may  be  extended  as 
provided  in  paragraph  (e)  of  this  section. 

(c)  Initial  OPM  decision.  An  OPM 
decision  shall  be  considered  an  initial 
decision  when  rendered  by  OPM  in 
writing  and  stating  the  right  to 
reconsideration.  However,  a  decision 
initially  rendered  at  the  highest  level  of 
review  available  within  OPM  will  not  be 
subject  to  reconsideration. 

(d)  Reconsideration.  A  request  for 
reconsideration  must  be  made  in 
writing,  must  include  the  claimant's 
name,  address,  date  of  birth,  claim 
number,  if  applicable,  and  reasons  for 
the  request. 

(e)  Time  limit.  A  request  for 
reconsideration  of  an  initial  decision 
must  be  filed  within  30  calendar  days 
from  the  date  of  the  initial  decision. 
OPM  may  extend  the  time  limit  for  filing 
when  the  individual  shows  that  he/she 
was  not  notified  of  the  time  limit  and 
was  not  otherwise  aware  of  it,  or  that 
he/she  was  prevented  by  circumstances 
beyond  his/her  control  from  making  the 
request  within  the  time  limit. 


(f)  Final  decision.  After  consideration, 
OPM  shall  issue  a  final  decision  which 
shall  be  in  writing  and  shall  fully  set 
forth  the  findings  and  conclusions  of 
OPM. 

Subpart  C— Amount  of  Insurance 

§  872.301    Amount  of  employee's 
Insurance. 

An  eligible  employee  may  elect 
additional  optional  insurance  of  1,  2,  3, 
4,  or  5  multiples  of  his/her  annual  pay. 
For  this  purpose,  each  multiple  is  equal 
to  the  lowest  multiple  of  Sl.OOO  which  is 
not  less  than  the  current  rate  of  the 
employee's  annual  pay  as  determined 
under  §  870.302  of  this  chapter.  A 
multiple  shall  not  exceed  the  annual  rate 
of  basic  pay  payable  for  positions  at 
level  II  of  the  Executive  Schedule  under 
section  5313  of  title  5,  United  States 
Code,  rounded  to  the  next  higher 
multiple  at  Sl.OOO. 

Subpart  D— Withholdings 

§  872.401     Withholdings. 

(a)  During  any  period  in  any  part  of 
which  an  insured  employee  is  in  a  pay 
status  there  shall  be  withheld  from  his/ 
her  pay  the  full  cost  of  his/her 
additional  optional  insurance  as 
specified  in  paragraph  (c)  of  this  section. 

(b)  Subject  to  the  provisions  of 

§  872.604,  for  any  period  before  the  first 
of  the  month  following  his/her  65th 
birthday  during  which  an  insured  retired 
employee  (or  employee  or  former 
employee  in  receipt  of  compensation  for 
work  injury)  receives  annuity  (or 
compensation),  there  shall  be  withheld 
from  his  annuity  (or  compensation)  the 
full  cost  of  his/her  additional  optional 
insurance  as  specified  in  paragraph  (c) 
of  this  section. 

(c)  The  biweekly  full  cost  per  $1,000  of 
additional  optional  insurance  in  force, 
until  determined  by  OPM  on  the  basis  of 
experience  to  be  otherwise,  is: 

For  persons  under  age  35 — SO.05 
For  persons  ages  35  through  39 — $0.07 
For  persons  ages  40  through  44 — $0.12 
For  persons  ages  45  through  49 — $0.20 
For  persons  ages  50  through  54 — $0.30 
For  persons  ages  55  through  59 — $0.60 
For  persons  age  60  or  over — $0.95 

The  amount  withheld  from  the  pay  of 
a  person  paid  on  other  than  a  biweekly 
period  shall  be  determined  at  a 
proportionate  rate,  adjusted  to  the 
nearest  one-tenth  of  one  cent. 

(d)  For  the  purposes  of  this  section,  a 
person  is  deemed  to  attain  35,  40,  45,  50, 
55,  or  60  years  of  age  on  the  first  day  of 
his/her  pay  period  beginning  on  or  after 
January  1  of  the  year  following  the  one 
in  which  his/her  corresponding  birthday 
occurs. 


(e)  The  amount  withheld  from  the  pay 
of  an  insured  person  whose  annual  pay 
is  paid  during  a  period  shorter  than  52 
workweeks  is  the  sum  obtained  by 
converting  the  biweekly  rate  for  his/her 
age  group  to  an  annual  rate  and 
prorating  the  annual  rate  over  the 
number  of  installments  of  pay  regularly 
paid  during  the  year. 

(f)  The  amount  withheld  from  the  pay 
of  an  insured  employee  whose  amount 
of  insurance  changes  during  a  pay 
period  is  based  on  the  last  amount  of 
insurance  in  force  during  the  pay  period. 

(g)(1)  If  OPM  fails  to  withhold  proper 
amounts  of  insurance  deductions  from 
the  annuity  of  a  retired  employee.  OPM 
may  waive  the  collection  of  the  unpaid 
insurance  deductions  in  accordance 
with  section  8707(d)  of  title  5,  United 
States  Code.  OPM  shall  use  the 
standards  for  waiver  of  overpayments 
found  under  Subpart  N  of  Part  831  of 
this  chapter  when  determining  whether 
a  waiver  of  collection  of  the  unpaid 
deductions  may  be  gi.  nted,  and  shall 
follow  the  procedure    undjr  Subpart  M 
of  Part  831  of  this  chapter  when  applying 
the  stand,  rds. 

(2)  If.  under  section  8707(d)  of  title  5, 
United  States  Code,  an  agency  waives 
the  collection  of  unpaid  insurance 
deductions  from  an  individual's  pay, 
annuity  or  compensation,  the  agency 
shall  submit  an  amount  equal  to  the  sum 
of  the  uncollected  deductions  and  any 
applicable  agency  contributions 
required  under  section  8708  of  title  5, 
United  States  Code,  to  OPM  for  deposit 
to  the  Employees'  Life  Insurance  Fund. 
An  agency  will  make  its  determination 
on  the  waiver  of  collection  of  an 
overpayment  of  pay  in  accordance  with 
5  U.S.C.  5584  as  implemented  by  4  CFR 
Chapter  I,  Subchapter  G. 

Subpart  E— Termination  and 
Conversion 

§  872.501    Termination  and  conversion  of 
insurance. 

(a)  The  additional  optional  insurance 
of  an  insured  employee  slops  when  his/ 
her  basic  insurance  stops  as  provided  in 
§  870.501  of  this  chapter  subject  to  a  31- 
day  extension  of  additional  optional 
insurance  coverage. 

(b)  If,  because  of  a  declination  or 
waiver,  an  insured  employee  has  not 
had  the  additional  optional  insurance 
during  the  full  period(s)  of  service  during 
which  it  was  available  to  him/her,  or  for 
the  5  years  of  service  immediately 
preceding  the  date  on  which  the 
insurance  stops,  whichever  is  less,  the 
additional  optional  insurance  stops, 
subject  to  a  31-day  extension  of 
additional  optional  insurance  coverage, 
on  the  date  that  his/her  basic  life 
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Subpart  A— Administration  and 
General  Provisions 

§  873.101    Actions  on  the  policy. 

Optional  life  insurance  on  family 


definition  of  an  employee  under  5  U.S.C. 
8701. 

(b)  On  a  determination  by  an 
emploving  office,  within  6  months  after 
a  person  becomes  eligible,  that  he/she 


§  873.205    Cancellation  of  declination. 

(a)  An  employee  who  has  declined  the 
family  optional  insurance  may  elect  it 
upon  his/her  marriage  or  the  acquisition 
of  a  child.  In  order  to  be  valid,  the 
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insurance  is  continued  or  reinstated 
under  the  provisions  of  §  870.601  (for 
retirement)  or  S  870.701  (during  receipt 
of  compensation]  of  this  chapter. 

(c)  If,  at  the  time  of  an  individual's 
election  under  §§  870.601(b)  or 
870.701(b)  of  this  chapter  (for  basic  life 
insurance  during  receipt  of  annuity  or 
compensation),  he/she  elects  no  basic 
life  insurance  (as  provided  under 

§§  870.601(c)(1)  or  870.701(c)(1)  of  this 
chapter),  the  additional  optional 
insurance  stops  at  the  end  of  the  month 
in  which  the  election  is  received  in 
0PM,  subject  to  a  31 -day  extension  of 
coverage. 

(d)  The  additional  optional  insurance 
of  an  insured  person  who  remains  in  a 
pay  status  stops,  subject  to  a  31-day 
extension  of  coverage,  at  the  end  of  the 
pay  period  in  which  it  is  determined  that 
his/her  periodic  pay  compensation  for 
work  injury,  or  annuity,  after  all  other 
deductions,  is  insufficient  to  cover  the 
full  cost  of  the  additional  optional 
insurance. 

(e)  During  the  31-day  extension  of 
additional  optional  insurance  coverage 
under  this  section,  a  person  may,  upon 
application  and  without  niedical 
Rxamination  convert  hW  or  any  part  of 
his/her  additional  optional  '.nsurar^ce  ,o 
an  individual  policy  of  life  insurance  at 
rates  applicable  to  his/her  alfained  rij^o 
and  class  of  risk  unless,  v.  ithin  3 
calendar  days  after  the  dale  his/her 
additional  optional  insurance  stopped, 
he/she  returns  to  a  posi'itni  jn  whicb 
he/she  is  not  excludpd  !'r.;m  covrr'.Pt 

Subpart  F— Retired  Employees  o.->d 
Employees  Compensation 

§  872.60 1    Amount  of  i.nsur^irice. 

(a)  Each  multiple  of  cuiditionai 
optional  insurance  ccnttnurid  during 
receipt  of  annuity  or  corrspcnsation 
reduces  by  2  percent  a  month  effectiv,? 
at  the  beginning  of  the  second  calendar 
month  after  (1)  the  date  the  insurance 
would  otherwise  have  stopped,  or  (2)  the 
insured's  65th  birthday,  whichever  is 
later.  AH2:00  PM  on  the  day  preceding 
the  50th  reduction  the  insurance  stops, 
with  no  extension  of  coverage  or  right  of 
conversion. 

(b)  The  number  of  multiples  of 
additional  optional  insurance  which 
may  be  continued  during  receipt  of 
annuity  or  compensation  is  the  smallest 
number  of  multiples  in  force  during  (1) 
the  5  years  of  service  immediately 
preceding  separation  from  employment 
or  entitlement  to  compensation,  or  (2) 
the  full  period(s]  of  service  during  which 
the  additional  optional  insurance  was 
available  to  the  employee. 


§  872.602    Termination  of  annuity  or 
compensation. 

If  the  annuity  or  compensation  for 
work  injury  paid  to  an  insured  person  is 
terminated,  or  if  the  Department  of 
Labor  finds  that  an  insured  person 
receiving  compensation  for  work  injury 
is  able  to  return  to  duty,  additional 
optional  insurance  held  as  a  retired 
employee  or  person  receiving 
compensation  stops,  with  no  31-day 
extension  of  coverage  or  right  of 
conversion,  on  the  date  of  that 
termination  or  finding. 

§  872.603    Waiver  of  suspension  of  annuity 
or  compensation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  annuity  or 
compensation  for  work  injury  is  waived 
or  suspended,  additional  optional 
insurance  continues.  When  payment  of 
the  annuity  or  compensation  is  resumed, 
the  employing  office  shall  withhold  the 
full  cost  I'f  the  insurance  for  the  period 
of  waiver  or  suspension  during  which 
Ihe  person  is  under  age  65. 

(b)  If  suspension  of  annuity  cr 
compensation  is  because  ot 
reemplciymeni,  the  reemployment  office 
shall  withhold  the  full  cost  of  the 
insiira.^ce  durinjj  each  pay  per'od  of 
reemployment. 

§  872.604    ?i«»^mployed  retired  employees. 

(a)lij  A  retired  employee  .ippuinted  iu 
a  position  in  which  hi;/she  is  r.ol 
excluded  frorfi  basic  insurain^e  by  iaw  or 
rp.gulation  is  eligible  for  addition.ji 
optional  insurance  as  an  employs-i-. 
unless  ht^/she  has  on  file  an  uncanceled 
waiver  of  basic  insurance  or  declination 
ff  addition,)!  optional  insurance.  II' he/ 
.-^he  has  addi'.ional  optional  in.surance  as 
a  retired  employee,  that  insurance  (and 
any  applicable  annuity  withholdings) 
continues  as  if  the  individual  v.ere  not 
reemployed   unless  (i)  the  person  files 
with  his/her  employing  (jfficc  within  31 
days  following  the  date  of 
reempioymen!  an  election  of  additional 
optional  insurance  on  the  Life  Insurance 
Election  form,  in  which  case  the 
additional  optional  insurance  (and 
corresponding  annuity  withholdings)  as 
a  retiree  is  suspended  effective  on  the 
date  that  the  additional  optional 
insurance  as  an  employee  becomes 
effective,  or  (ii)  the  person  files  a  waiver 
of  basic  insurance. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  additional 
optional  msurance  acquired  as  an 
employee  stops,  with  no  31-day 
extension  or  right  of  conversion,  on  the 
date  reemployment  terminates  and  any 
suspended  additional  optional  insurance 
which  remains  in  force  after  applicable 
monthly  reductions  after  age  65  (and 


corresponding  annuity  withholdings,  if 
any)  is  reinstated  on  the  day  following 
termination  of  the  reemployment. 

(b)  Additional  optional  insurance 
acquired  during  reemployment  may  be 
continued  after  termination  of  the 
reemployment  if  the  retired  employee: 

(1)  Qualifies  for  a  supplemental 
annuity  or  acquires  a  new  retirement 
right. 

(2)  Continues  his/her  basic  insurance 
under  paragraphs  (c)(2),  (c)(3),  or  (c)(4) 
of  §  870.601  of  this  chapter,  and 

(3)  Has  had  additional  optional 
insurance  in  force  for  the  5  years  of 
service  immediately  preceding 
separation  from  reemployment  or  for  the 
full  period(s)  of  service  during  which  it 
was  available  to  him/her,  whichever  is 
less.  If  the  additional  optional  insurance 
acquired  during  reemployment  ii  so 
continued,  any  suspended  addit  onal 
optional  insurance  stops  with  ni  31 -day 
extension  of  coverage  or  right  of 
co.'iversion. 

(10)  Part  873  is  added  to  read  as 
follows: 

PART  873-FAMILY  OPTIONAL  LIFE 
INSURANCE 

Subpart  A— Administration  and  General 
Provisions 

Se,: 

87.5.101  Actions  on  the  policy. 

873  102  Payment  of  ijenefits. 

87.1.103  Correction  of  an  error,  iniyt,<ke.  or 


Subpart  B — Coverage 

873201  Eligibility 

87'.<.2<'L'  Election  or  declination. 

873  203  Effective  date  of  insurance. 

873. ..04  Declination. 

873.205  Cancellation  of  declination. 

873.206  Reconsideration. 

Subpart  C— Amount  of  Insurance 

873.301     Amount  of  employee's  insurance. 

Subpart  D— Withholdings 

873.401     Withholdings. 

Subpart  E— Termination  and  Conversion 

873  501     Termination  and  conversion  of 
insurance. 

Subpart  F— Retired  Employees  and 
Employees  Compensation 

873.G01     Amount  of  insurance. 

873.602  Termination  of  annuity  or 
compensation 

873.603  Waiver  or  suspension  of  annuity  or 
compensation. 

873.604  Reemployed  retired  employees. 

Subpart  G— Definition  of  Family  Member 

873.701  Definition  of  family  member. 

873.702  Proof  of  dependency. 

873.703  Child  incapable  of  self-support. 
Authority:  5  U.S.C.  8716.  Interprets  and 

applies  5  U.S.C.  8714c. 
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must  be  filed  within  30  calendar  days 
from  the  date  of  the  initial  decision. 
0PM  may  extend  the  time  limit  for  filing 
when  the  individual  shows  that  he/she 
was  not  notified  of  the  time  limit  and 
was  not  otherwise  aware  of  it,  or  that 


(e)(1)  If  0PM  fails  to  withhold  proper 
amounts  of  insurance  deductions  from 
the  annuity  of  a  retired  employee,  OPM 
may  waive  the  collection  of  the  unpaid 
insurance  deductions  in  accordance 
with  section  8707(d)  of  title  5,  United 


the  election  is  received  in  OPM,  subject 
to  a  31-day  extension  of  coverage. 

(d)  The  family  optional  insurance  of 
an  insured  person  who  remains  in  a  pay 
status  stops,  subject  to  a  31-day 
extension  of  coveraae,  at  the  end  of  the 
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Subpart  A— Administration  and 
General  Provisions 

§  873.101     Actions  on  the  policy. 

Optional  life  insurance  on  family 
members  (referred  to  in  this  part  as 
"family  optional  insurance")  shall  be 
payable  in  accordance  with  an 
amendment  to  the  policy  purchased  by 
OPM  from  the  Metropoliian  Life 
Insurance  Co.,  1  Madison  Avenue.  New 
York.  N.Y.  10010,  pursuant  to  section 
8709  of  title  5,  United  States  Code,  to 
provide  group  insurance  coverage 
(referred  to  in  tir';  oart  as  "basic 
insurance").  Actions  at  law  or  in  equity 
to  recover  on  the  policy,  in  which  there 
ih  not  alleged  any  breach  of  any 
obligations  undertaken  by  the  United 
States,  should  be  brought  against  the 
insurance  company. 

§  873.102    Payment  of  benefits. 

Family  optional  insurance  in  force  on 
a  spouse  or  child  at  the  date  of  his/her 
death  shall  be  paid  to  the  employee  or 
former  employee  whose  pay.  annuity  or 
compensation  is  subject  to  withholding 
under  §  873.401,  except  that  in  the  event 
that  payment  is  not  made  prior  to  the 
death  of  the  employee,  the  insurance 
shall  be  paid  to  the  person(s)  eligible  for 
the  basic  insurance  on  the  employee  or 
former  employee. 

§  873.103    Correction  of  an  error,  mistake, 
or  omission. 

The  Associate  Director  for 
Compensation  may  order  correction  of 
an  error,  mistake,  or  omission  upon  a 
showing  satisfactory  to  the  Associate 
Director  that  it  would  be  against  equity 
and  good  conscience  not  to  do  so. 

Subpart  B— Coverage 

§  873.201     Eligibility. 

Each  employee,  as  defined  by  section 
8701  of  title  5.  United  States  Code,  who 
is  insured  for  basic  insurance  and  for 
whom  an  uncanceled  declination  of 
family  optional  insurance  is  i  oi  in  effect 
is  eligible  to  elect  the  famil>,  cntional 
insurance,  if  his/her  periodic  pay,  after 
all  other  deductions,  is  sufficient  to 
cover  its  full  cost. 

§  873.202    Election  or  declination. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  each 
employee  shall,  on  the  form  entitled  Life 
Insurance  Election,  elect  or  decline  the 
family  optional  insurance  within  31  days 
after  becoming  eligible,  unless  during 
earlier  employment  he/she  filed  an 
election  or  declination  which  remains  in 
effect.  The  31 -day  time  limit  begins  to 
run  on  the  first  day  after  February  28, 
1981,  on  which  an  individual  meets  the 


definition  of  an  employee  under  5  U.S.C. 
8701. 

(b)  On  a  determination  by  an 
employing  office,  within  6  months  after 
a  person  becomes  eligible,  that  he/she 
was  unable,  for  cause  beyond  his/her 
control  to  elect  or  decline  the  family 
optional  insurance  within  the  prescribed 
time  limit,  the  employee  shall  elect  or 
decline  the  family  optional  insurance 
within  31  days  after  he/she  is  advised  of 
ttiat  determination.  Fam.ily  optional 
insurance  in  that  case  is  retroactive  to 
the  first  day  of  the  first  pay  period 
beginning  after  the  date  the  person 
became  eligible,  or  after  .April  1.  1981. 
whichever  is  later,  and  the  person  shall 
pay  the  full  cost  of  the  insurance  from 
that  date  for  the  time  that  hp/she  is  in  a 
pay  status  or  retired  and  under  age  65. 

(c)  A  person  who  does  not  file  a  Life 
Insurance  Election  form  with  his/her 
employing  office  does  not  have  the 
family  optional  insurance. 

§  873.203    Effective  date  of  insurance. 

(a)  The  effectivf  date  of  an  election  of 
family  optional  insurance  is  the  first  day 
on  ur  after  April  1.  1981,  that  an 
employee  actualb.  enters  on  duty  in  a 
pay  status  on  or  after  the  day  the 
election  is  received  in  his/her  employing 
office. 

(b)  An  election  of  family  optional 
insurance  remains  in  effect  until 
canceled  as  provided  in  §  873.204.  For 
an  employee  whose  family  optional 
insurance  has  stopped  for  a  reason  other 
than  a  declination  or  waiver,  family 
optional  insurance  is  reinstated  on  the 
first  day  he/she  actualK  enters  on  duty 
in  a  pay  status  in  a  position  in  which 
he/she  again  becomes  eligible. 

§  873.204    Declination. 

(a)  An  employee  may  at  any  time 
cancel  his/her  family  optional  insurance 
by  filing  with  his/her  employing  office 
(which  for  a  retired  employee  is  the 
office  that  administers  his/her 
retirement  system,  and,  for  an  employee 
or  former  employee  in  receipt  of 
compensation  for  work  injury  under 
subchapter  I  of  chapter  81  of  title  5, 
United  States  Code,  is  the  Department 
of  Labor)  a  declination  of  family 
optional  insurance  or  a  waiver  of  basic 
insurance  coverage. 

(b)  A  cancellation  of  family  optional 
insurance  becomes  effective  and  family 
optional  insurance  stops  at  the  end  of 
thp  pay  period  in  which  the  declination 
ni  waiver  is  received  in  the  employing 
oifice. 

(c)  A  declination  of  family  optional 
insurance  remains  in  effect  until  it  i? 
canceled  as  provided  in  §  873.205. 


§  673.205    Cancellation  of  declination. 

(a)  An  employee  who  has  declined  the 
family  optional  insurance  may  elect  it 
upon  his/her  marriage  or  the  acquisition 
of  a  child.  In  order  to  be  valid,  the 
election  must  be  filed  with  the 
employing  office  on  the  Life  Insurance 
Election  form  Ouririg  the  6G-day  period 
following  the  date  of  the  event  which 
permits  the  election.  This  60-day  time 
limit  may  be  extended  if  the  individual 
is  not  serving  in  a  covered  position  on 
the  date  of  the  event,  if  the  individual 
separates  from  covered  service  prior  to 
completion  of  the  60-day  time  limit,  or  if 
the  event  occurs  during  the  period 
following  a  waiver  of-basic  insurance 
when  he/she  is  not  eligible  to  cancel  the 
waiver.  This  extension  of  the  time  limit 
is  limited  to  coincide  with  ihe  31-day 
time  limit  for  electing  insurance 
following  empiayment  in  a  covered 
position  or  with  the  31-day  period 
f.illowing  the  first  day  on  which  the 
individual  ben.imes  eligible  to  cancel  a 
waiver  of  basic  insurance. 

(bl  The  effective  date  of  the  family 
optional  insurance  for  an  employee  who 
has  complied  with  paragraph  (a)  of  this 
section  is  the  first  day  he/she  actually 
enters  on  duty  in  a  pay  status,  on  or 
alter  the  day  his/her  election  is  received 
in  his/her  employing  office  and  basic 
insurance  is  in  force 

(c)  A  former  employee  and  an 
employee  who  is  continuing  basic 
insurance  as  a  compensationer  is  not 
eligible  to  make  the  election  provided  in 
paragraph  (a)  of  this  section. 

§  873.206    Reconsideration. 

(a)  Who  may  file.  An  individual  or 
annuitant  may  request  the  OPM  to 
reconsider  an  agency  decision  or  an 
initial  decision  of  OPM  denying  family 
optional  insurance  coverage. 

(b)  Agency  derision.  A  request  for 
reconsideration  of  an  agency  decision 
must  be  filed  within  30  calendar  days 
from  the  date  of  the  written  decision 
stating  the  right  to  reconsideration  by 
OPM.  The  time  limit  may  be  extended  as 
provided  in  paragraph  (e)  of  this  sectiori. 

(c)  Initio!  OPM  decision.  An  OPM 
decision  shall  be  considered  an  initial 
decision  when  rendered  by  OPM  in 
writing  and  stating  the  right  to 
reconsideration  However,  a  decision 
initially  rendered  at  the  highest  level  of 
review  available  within  OPM  will  not  be 
subject  to  reconsideration 

(d)  Reconsideration  A  request  for 
reconsideration  must  be  made  in 
writing,  must  include  the  claimant's 
name,  address,  date  of  birth,  claim 
number,  if  applicable,  and  reasons  for 
the  request. 

(e)  Time  limit.  A  request  for 
reconsideration  of  an  initial  decision 
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insurance  stops,  with  no  extension  of 
coverage  or  right  of  conversion. 

§  873.602    Termination  of  annuity  or 
compensation. 


(1)  Qualifies  fur  a  supplemental 
annuity  nr  acquires  a  new  retirement 
right, 

(2i  Continues  his/her  basic  insurance 
under  paragraphs  lc)!2j,  [c)[3).  or  (c)|4j 


(ci  The  Of  fire  of  Federal  Employees' 
Crriif  Life  Insurincc  may  deny  an 
indsviduai  co\praap  as  a  dependent 
child  if 

11]  Evident  e  .shows  that  the  employee 
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must  be  filed  within  30  calendar  days 
from  the  date  of  the  initial  decision. 
OPM  may  extend  the  time  limit  for  filing 
when  the  individual  shows  that  he/she 
was  not  notified  of  the  time  limit  and 
was  not  otherwise  aware  of  it,  or  that 
he/she  was  prevented  by  circumstances 
beyond  his/her  control  from  making  the 
request  within  the  time  limit. 

(f]  Final  decision.  After 
reconsideration,  OPM  shall  issue  a  final 
decision  which  shall  be  in  writing  and 
shall  fully  set  forth  the  findings  and 
conclusions  of  OPM. 

Subpart  C— Amount  of  Insurance 

§  873.301    Amount  of  employee's 
Insurance. 

The  amount  of  family  optional 
insurance  is  $5,000  payable  upon  the 
death  of  a  spouse  and  $2,500  payable 
upon  the  death  of  a  child. 

Subpart  D— Withholdings 

§  873.401    Wlthtioldlngs. 

(a)  During  any  period  in  any  part  of 
which  an  insured  employee  is  in  a  pay 
status  there  shall  be  withheld  from  his/ 
her  pay  the  full  cost  of  his/her  family 
optional  insurance  as  specified  in 
paragraph  (c)  of  this  section. 

(b)  Subject  to  the  provisions  of 

§  873.604,  for  any  period  before  the  first 
of  the  month  following  his/her  65th 
birthday  during  which  an  insured  retired 
employee  (or  employee  or  former 
employee  in  receipt  of  compensation  for 
work  injury)  receives  annuity  (or 
compensation),  there  shall  be  withheld 
from  his  annuity  (or  compensation)  the 
full  cost  of  his/her  family  optional 
insurance  as  specified  in  paragraph  (c) 
of  this  section. 

(c)  The  biweekly  full  cost  of  family 
optional  insurance  in  force,  until 
determined  by  OPM  on  the  basis  of 
experience  to  be  otherwise,  is: 

For  persons  under  age  35 — $0.50 
For  persons  ages  35  through  39 — $0.60 
For  persons  ages  40  through  44 — $0.70 
For  persons  ages  45  through  49 — $0.90 
For  persons  ages  50  through  54 — $1.30 
For  persons  ages  55  through  59 — $2.00 
For  persons  age  60  or  over — $3.00 

The  amount  withheld  from  the  pay  of 
a  person  paid  on  other  than  a  biweekly 
period  shall  be  determined  at  a 
proportionate  rate,  adjusted  to  the 
nearest  cent. 

(d)  For  the  purposes  of  this  section,  a 
person  is  deemed  to  attain  35,  40,  45,  50, 
55,  or  60  years  of  age  on  the  first  day  of 
his/her  pay  period  beginning  on  or  after 
January  1  of  the  year  following  the  one 
in  which  his/her  corresponding  birthday 
occurs. 


(e)(1)  If  OPM  fails  to  withhold  proper 
amounts  of  insurance  deductions  from 
the  annuity  of  a  retired  employee,  OPM 
may  waive  the  collection  of  the  unpaid 
insurance  deductions  in  accordance 
with  section  8707(d)  of  title  5,  United 
States  Code.  OPM  shall  use  the 
standards  for  waiver  of  overpayments 
found  under  Subpart  N  of  Part  831  of 
this  chapter  when  determining  whether 
a  waiver  of  collection  of  the  unpaid 
deductions  may  be  granted,  and  shall 
follow  the  procedures  under  Subpart  M 
of  Part  831  of  this  chapter  when  applying 
the  standards. 

(2)  If,  under  section  8707(d)  of  title  5, 
United  States  Code,  an  agency  waives 
the  collection  of  unpaid  insurance 
deductions  from  an  individual's  pay. 
annuity  or  compensation,  the  agency 
shall  submit  an  amount  equal  to  the  sum 
of  the  uncollected  deductions  and  any 
applicable  agency  contributions 
required  under  section  8708  of  title  5, 
United  States  Code,  to  OPM  for  deposit 
to  the  Employees'  Life  Insurance  Fund. 
An  agency  will  make  its  determination 
on  the  waiver  of  collection  of  an 
overpayment  of  pay  in  accordance  with 
5  U.S.C.  5584  as  implemented  by  4  CFR 
Chapter  I,  Subchapter  G. 

Subpart  E— Termination  and 
Conversion 

§  873.501    Termination  and  conversion  of 
insurance. 

(a)  The  family  optional  insurance  of 
an  insured  employee  stops  when  his/her 
basic  insurance  stops  as  provided  in 

§  870.501  of  this  chapter  subject  to  a  31- 
day  extension  of  family  optional 
insurance  coverage. 

(b)  If,  because  of  a  declination  or 
waiver,  an  insured  employee  has  not 
had  the  family  optional  insurance  during 
the  full  period(s]  of  service  during  which 
he/she  was  serving  in  a  position  subject 
to  this  part,  or  for  the  5  years  of  service 
immediately  preceding  the  date  on 
which  the  insurance  stops,  whichever  is 
less,  the  family  optional  insurance  stops, 
subject  to  a  31-day  extension  of  family 
optional  insurance  coverage,  on  the  date 
that  his/her  basic  life  insurance  is 
continued  or  reinstated  under  the 
provisions  of  §  870.601  (for  retirement) 
or  under  the  provisions  of  §  870.701 
(during  receipt  of  compensation)  of  this 
chapter. 

(c)  If,  at  the  time  of  an  individual's 
election  under  §§  870.601(b)  or 
870.701(b)  of  this  chapter  (for  basic  life 
insurance  during  receipt  of  annuity  or 
compensation),  he/she  elects  no  basic 
life  insurance  (as  provided  under 

§§  870.601(c)(1)  or  870.701(c)(1)  of  this 
chapter),  the  family  optional  insurance 
stops  at  the  end  of  the  month  in  which 


the  election  is  received  in  OPM,  subject 
to  a  31-day  extension  of  coverage. 

(d)  The  family  optional  insurance  of 
an  insured  person  who  remains  in  a  pay 
status  stops,  subject  to  a  31-day 
extension  of  coverage,  at  the  end  of  the 
pay  period  in  which  it  is  determined  that 
his/her  periodic  pay,  compensation  for 
work  injury,  or  annuity,  after  all  other 
deductions,  is  insufficient  to  cover  the 
cost  of  the  family  optional  insurance. 

(e)  During  the  31-day  extension  of 
family  optional  insurance  coverage 
under  this  section,  a  person  may,  upon 
application  and  without  medical 
examination,  convert  his/her  family 
optional  insurance  to  an  individual 
policy  of  life  insurance  at  rates 
applicable  to  his/her  attained  age  and 
class  of  risk  unless,  within  3  calendar 
days  after  the  date  his/her  family 
optional  insurance  stopped,  he/she 
returns  to  a  position  in  which  he/she  is 
not  excluded  from  coverage. 

(f)  During  the  31-day  period  following 
the  death  of  an  insured  employee,  or 
during  the  31-day  extension  of  family 
optional  insurance  under  this  section, 
each  one  of  the  employee's  or  former 
employee's  family  members  as  defined 
by  5  U.S.C.  8701(d)  may,  upon 
application  and  without  medical 
examination,  convert  the  amount  of 
family  optional  insurance  coverage  in 
force  (maximums  of  $5,000  for  a  spouse 
and  $2,500  for  a  child)  to  an  individual 
policy  of  life  insurance  at  rates 
applicable  to  his/her  attained  age  and 
class  of  risk  unless,  within  31  days  after 
the  date  the  employee's  or  former 
employee's  family  optional  insurance 
stopped,  he/she  returns  to  a  position  in 
which  he/she  is  not  excluded  from 
coverage.  The  family  member's  right  of 
conversion  does  not  attach  if  the 
employee  or  former  employee  exercises 
his/her  right  of  conversion  under 
paragraph  (e)  of  this  section. 

(g)  The  amount  of  an  individual  policy 
as  provided  under  paragraphs  (e)  or  (f) 
of  this  section  shall  not  be  less  than 
$1,000. 

Subpart  F— Retired  Employees  and 
Employees  Compensation 

§  873.601    Amount  of  Insurance. 

The  amount  of  family  optional 
insurance  (on  each  family  member) 
continued  during  receipt  of  annuity  or 
compensation  reduces  by  2  percent  a 
month  effective  at  the  beginning  of  the 
second  calendar  month  after  (1)  the  date 
the  insurance  would  otherwise  have 
stopped,  or  (2)  the  retiree's  or 
compensationer's  65th  birthday, 
whichever  is  later.  At  12:00  PM  on  the 
day  preceding  the  50th  reduction  the 
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Knder.il  Employees  Health  Benefits 
(KEHDj  regulations  to  aiiti  a  new 
paragriiph  pertaining  to  enrollee 
deductibles.  This  action  is  necessary  to 
correct  an  inequity  which  can  occii.- 

ri    -  _i '  _l I UU 


certain  high  options  and  S200  for  certain 
iow  options. 

If  .in  individual  is  enrolled  in  a  plan 
which  has  a  dcdurtible  on  [anuary  1  (the 
beginnmg  of  a  contract  year),  he/she 


contract  year.  Reimbursement  of 
covered  expenses  shall  apply  only  to 
covered  expenses  incurred  from  [anuary 
1  to  the  effective  date  of  the  enrolled 
employees  or  annuitant's  open  season 
rh^ncp  This  amendment  shall  aooU 
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insurance  stops,  with  no  extension  of 
coverage  or  right  of  conversion. 

§  873.602    Termination  of  annuity  or 
compensation. 

If  the  annuity  or  compensation  for 
work  injury  paid  to  an  insured  person  is 
terminated,  or  if  the  Department  of 
Labor  finds  that  an  insured  person 
receiving  compensation  for  work  injury 
is  able  to  return  to  duty,  family  optional 
insurance  held  as  a  retired  employee  or 
person  receiving  compensation  stops. 
with  no  31 -day  extension  of  coverage  or 
right  of  conversion,  on  the  date  of  that 
termination  or  finding. 

§  873.603    Waiver  or  suspension  of  annuity 
or  compensation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  when  annuity  or 
compensation  for  work  injury  is  waived 
or  suspended,  family  optional  insurance 
continues.  When  payment  of  annuity  or 
compensation  is  resumed,  the  employing 
office  shall  withhold  the  full  cost  of  the 
insurance  for  the  period  of  waiver  or 
suspension  during  which  the  person  is 
under  age  65. 

(b)  If  suspension  of  annuity  or 
compensation  is  because  of 
reemployment,  the  reemploying  office 
shall  withhold  the  full  cost  of  the 
insurance  during  each  pay  period  of 
reemployment. 

§  873.604    Reemployed  retired  employees. 

{a)(l)  A  retired  employee  appointed  to 
a  position  in  which  he/she  is  not 
excluded  from  basic  insurance  coverage 
by  law  or  regulation  is  eligible  for  family 
optional  insurance  as  an  employee.  If 
he/she  has  family  optional  insurance  as 
a  retired  employee,  that  insurance  (and 
any  corresponding  withholdings)  is 
suspended  on  the  day  preceding  his/her 
first  day  in  a  pay  status  under  the 
appointment  and,  unless  he/she  files 
with  his/her  employing  office  a 
declination  of  family  optional  insurance 
(or  a  waiver  of  basic  insurance),  he/she 
acquires  family  optional  insurance  as  an 
employee. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  family  optional 
insurance  acquired  as  an  employee 
stops,  with  no  31-day  extension  or  right 
of  conversion,  on  the  date  reemployment 
terminates  and  any  suspended  family 
optional  insurance  which  may  remain  in 
force  following  reductions  is  reinstated 
on  the  day  following  termination  of  the 
reemployment. 

(b)  Family  optional  insurance 
acquired  during  reemployment  may  be 
continued  after  termination  of  the 
reemployment  if  the  retired  employee: 


(1)  Qualifies  for  a  suppUniental 
annuity  or  ac:quires  a  neu  retirement 
right 

(2j  Coplmues  his/her  basic  msurance 
under  paragraphs  !c)!2),  (c)(3).  or  (c)14! 
nf  §  R~0.601  of  this  chapfei.  and 

(3i  Has  had  family  optional  insurance 
ir  forcu  for  the  5  years  oi  service 
immediately  preceding  separation  from 
reemployment  or  for  the  full  period(s)  of 
service  during  which  it  was  available  to 
him/her.  whichever  is  less. 
If  the  family  optional  insurance  acquired 
during  reemployment  is  so  continued, 
any  suspended  family  optional 
insurance  stops  with  no  31-day 
extension  of  coverage  or  right  of 
conversion. 


Subpart  G- 
Member 


-Definition  of  Family 


§  873.701     Definition  of  family  member. 

For  the  purposes  of  this  part,  the  terms 
"spouse"  and  "child"  shall  mean  a 
spouse  and  unmarried  dependent  child 
within  the  meaning  of  these  terms  under 
the  definition  of  "family  member"  under 
5  U.S.C  8701(d). 

§  873.702    Proof  of  dependency. 

(a)  A  child  is  considered  to  have  been 
dependent  on  an  employee  or  former 
employee  if  he/she  is: 

|1)  A  legitimate  child. 

(2)  An  adopted  child, 

(3)  A  stepchild  or  recognized  natural 
child  who  lived  with  the  employee  or 
ffirmer  employ  ee  in  a  regular  parent- 
child  relationship, 

(4)  A  recognized  natural  child  for 
whom  a  judicial  determination  of 
support  hfid  been  obtained,  or 

(5|  A  recognized  natural  child  to 
whose  support  the  employee  or  former 
employee  made  regular  and  substantia! 
contribution 

!i'.)  The  following  are  examples  of 
proof  of  regular  and  substantial  support. 
More  than  one  of  the  following  proofs 
may  be  required  to  show  support. 

(1)  Evidence  of  eligibility  as  a 
dependent  child  for  benefits  under  State 
or  Federal  programs, 

(2)  Proof  of  inclusion  of  the  child  as  a 
dependent  on  the  employee's  or  former 
employee's  income  tax  returns, 

(3)  Canceled  checks,  money  orders,  or 
receipts,  for  periodic  payments  from  the 
employee  or  former.employee  for  or  on 
behall  of  the  child. 

j4]  E\idence  of  goods  or  services 
which  show  regular  and  substantial 
contributions, 

(5)  Any  other  evidence  which  the 
Office  of  Federal  Employees'  Group  Life 
Insurance  shall  find  to  be  sufficient 
proof  of  support  or  of  paternity  or 
maternitv. 


(c  I  The  Offii  e  of  Federal  Employees' 
Grriif  Life  Insunnce  may  deny  an 
mdividuji  co\eraep  as  a  dependent 
child  if 

It)  Evident  v  .shows  that  the  employee 
ut  lormer  empii;yep  did  not  recognize 
the  child  as  .his,  her  i:ur  despite  a 
willingness  to  support  the  child,  or 

12)  Evidence  calls  the  child's  paternity 
or  materr..t\  into  doa';:t.  despite  the 
employee  s  or  former  employee's 
recognition  and  support  of  the  child. 

(d)  For  the  purposes  of  an  employee's 
election  of  family  optional  insurance 
upon  the  acquisi'ion  of  a  child,  as 
provided  in  §  8"3  205  the  employing 
agency  shali  base  any  requisite 
determination  of  dependency  on  the 
criteria  expressed  in  paragraphs  (a),  (b), 
and  (cl  of  this  section. 

§  873.703    Child  incapable  of  self-support 

(a)  Upon  receipt  of  a  claim  for  family 
optional  insurance  in  the  event  of  death 
of  a  child  over  the  age  of  21  years,  the 
Office  of  Federal  Employees'  Group  Life 
Insurance  shali  determine,  on  the  basis 
of  such  evidence  as  it  deems  necessary, 
whether  the  deceased  child  was 
incapable  of  self-support  because  of  a 
mental  or  physical  disability  which 
existed  before  becoming  22  years  of  age. 

(bl  In  the  event  of  an  employee's 
election  of  family  optional  insurance 
under  §  873  205.  where  the  opportunity 
to  elect  is  based  solely  on  the 
acquisition  of  a  child  over  age  21,  the 
employee  shall  submit  to  the  employing 
office  at  the  time  of  filing  the  election,  a 
certificate  of  the  physician  that  the  child 
is  incapable  of  self-support  because  of  a 
physical  or  mental  disability  which 
existed  before  the  child  became  22  years 
of  age,  and  can  be  expected  to  continue 
for  more  than  1  year.  The  certificate 
shall  include  a  statement  of  the  name  of 
the  child,  the  nature  of  his/her 
disability,  the  period  of  time  it  has 
existed,  and  its  probable  future  course 
and  duration.  The  certificate  shall  be 
signed  by  the  physician  and  show  his/ 
her  office  address. 

(5  U.S.C.  8716) 

jFR  Dor   8O-J0:ni  File.-!  i:-:;<-HO  845  8m| 
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5  CFR  Part  890 


Federal  Employees  Health  Benefits 
Program;  Enrollee  Deductibles 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  Regulations  with 

comments  invited  for  consideration  in 

final  rulemaking 


SUIWMABY:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
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the  provisions  of  E.0. 12044,  Improving 
Government  Regulatiqns,  and,  thus, 
does  not  require  the  preparation  of  a 
regulatory  impact  analysis.  Accordingly, 
7  CFR  Part  2  is  amended  as  follows: 


SUMIMARY:  This  final  rulemaking  sets 
forth  State  agency  procedures  for 
handling  complaints  about  the  operation 
of  the  Food  Stamp  Program.  These 
procedures  were  developed  to  assure 
that  mechanisms  to  accent  and  resolve 


project  areas,  increase  in  staff,  and 
increases  in  administrative  funding. 
Those  opposed  include  1  regional  office, 
11  State  agencies  and  5  local  agencies. 
Four  State  agencies  suggested  that  the 
entire  section  on  the  comnlaint 


85696       Federal  Register  /  Vol.  45,  No. 


Koder.il  Employees  Health  Benefits 
[FKHDj  ri'guiations  to  Ai\6  a  new 
p.iriigrnph  pertaining  to  enrollee 
(iediictil)Ii!s.  This  action  is  necessary  to 
correct  an  inequity  which  can  occur 
.iftcr  an  employee  changes  health 
benefits  plans  durinj?  the  FEHB  open 
season. 

DATES:  KiTective  date:  January  1.  19^1. 
and  until  final  regulations  are  issued. 
Comment  Date:  March  2,  1981. 
ADDRESS:  Send  or  deliver  written 
comments  to  Craig  B.  Pettibone. 
Director,  Office  of  Pay  and  Benefits 
Policy.  Compensation  Group.  Office  of 
Personnel  Management,  P.O.  Box  57. 
Washington.  D.C.  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lauretta  Hall,  Issuances  and 
Instructions  Staff,  (202)  632-4684. 
SUPn.EMENTARY  INFORMATION:  Pursuant 
to  section  553(d)(3)  of  title  5,  U.S.C.  the 
Director  finds  that  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days,  in  order  to  give  immediate 
and  timely  effect  to  a  provision  which 
corrects  an  inequity  which  can  occur 
after  an  employee  changes  health 
benefits  plans  during  an  open  season. 

Under  certain  circumstances,  an 
employee  may  be  required  to  meet  two 
deductibles  during  a  calendar  year 
before  covered  expenses  may  be 
reimbursed  by  the  health  benefits  plan 
in  which  he/she  is  enrolled.  This  occurs 
mainly  when  ao  employee  changes 
plans  during  the  open  season  and  incurs 
covered  expenses  subject  to  a 
deductible  during  the  first  few  days  of 
January,  before  his/her  open  season 
enrollment  change  becomes  effective. 
Less  than  one  percent  of  enroUees  who 
change  plans  during  the  open  season 
encounter  this  problem.  However,  it 
does  give  rise  to  complaints  from  those 
affected  by  it,  who  claim  that  the 
requirement  to  meet  two  deductibles  in 
a  calendar  year  is  unfair. 

Section  8902  of  title  5,  U.S.C,  provides 
that  each  contract  under  the  FEHB 
Program  shall  be  for  a  uniform  term  of  at 
least  one  year.  Currently,  health  benefits 
contracts  are  negotiated  to  cover  the 
period  from  January  1  through  December 
31  of  a  given  year  and  the  benefits  are 
made  available  to  cover  an  enrollee  and 
eligible  family  members,  if  any,  from 
Janaury  1.  For  calendar  year  1981,  there 
will  be  121  plans  under  the  FEHB 
Program  offering  various  benefit 
packages.  The  two  Government-wide 
plans,  a  number  of  the  employee 
organization  plans,  and  a  few  of  the 
comprehensive  plans  currently  offer 
benefit  packages  with  certain  annual 
deductibles  which  are  directly  related  to 
the  contract  year.  The  maximum 
deductible  for  these  plans  is  $150  for 
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certain  high  options  and  S200  for  certain 
low  options. 

If  ,in  individual  is  enrolled  in  a  plan 
which  has  a  deductible  on  [anuary  1  (the 
beginnmg  of  a  contract  year),  he/she 
must  meet  that  plan's  deductible,  before 
receiving  member  benefits.  If  an 
individual's  enrollment  is  transferred 
during  the  contract  year  from  one  plan 
to  another  plan  with  a  deductible,  he/ 
she  must  also  meet  the  new  plan's 
deductible  before  receiving  member 
benefits.  To  correct  this  inequity,  OPM 
is  amending  its  regulations  to  require 
that  when  an  enrollee  changes  plans 
during  an  open  season  and  his/her  open 
season  change  becomes  effective  after 
January  1,  any  covered  expenses 
incurred  from  January  1  to  the  effective 
date  of  the  open  season  change  shall 
count  toward  the  deductible  of  the 
losing  carrier  for  the  prior  year,  or,  if  the 
covered  expenses  are  in  excess  of  the 
carrier's  deductible  or  family  limit  for 
deductibles,  the  enrollee  (or  eligible 
family  member)  shall  be  eligible  for 
reimbursement  at  the  losing  carrier's 
prescribed  rate.  The  change  made  by 
this  amendment  shall  apply  only  in 
timely  filed  open  season  changes.  It 
shall  not  apply  in  cases  of  belated  open 
season  changes  or  any  other  permissible 
changes  made  during  a  contract  year. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  purposes  of 
E.0. 12044. 

Office  of  Personnel  Management. 
JoAnn  B,  Platter. 

Assistant  Issuance  System  Manager. 

Accordingly,  OPM  is  adding  a  new 
§  890.201(a](10),  Title  5,  Code  of  Federal 
Regulations,  as  set  out  below: 

Subpart  B— Health  Benefits  Plans 

§  890.201     Minimum  standards  for  health 
benefits  plans. 

(a)  *   *   * 

(10)  Provide  that  when  an  employee  or 
annuitant  changes  enrollment  from  one 
health  benefits  plan  which  has  an 
annual  deductible  to  another  plan  with  a 
deductible  during  an  open  season  and 
his/her  open  season  change  becomes 
effective  after  January  1,  any  covered 
expenses  incurred  from  January  1  to  the 
effective  date  of  the  open  season  change 
shall  count  toward  the  deductible  of  the 
losing  carrier  for  the  prior  year.  If 
covered  expenses  for  the  prior  year 
exceeded  the  losing  carrier's  deductible 
or  family  limit  on  deductibles,  the 
enrolled  employee  or  annuitant  (and 
his/her  eligible  family  members)  shall 
be  eligible  for  reimbursement  of  covered 
expenses,  incurred  during  the  current 
year,  by  the  losing  carrier  based  on 
contractual  obligations  for  the  current 


contract  year.  Reimbursement  of 
covered  expenses  shall  apply  only  to 
covered  expenses  incurred  from  January 
1  to  the  effective  date  of  the  enrolled 
employee's  or  annuitant's  open  season 
change.  This  amendment  shall  apply 
only  in  timely  filed  open  season 
changes.  It  shall  not  apply  in  belated 
open  season  changes  or  any  other 
permissible  changes  made  during  a 

contract  year. 

.,        •        «        *        * 

(5  U.S.C.  8913) 

|KR  Doc  80-l04<<I  Filod  i:-M-aO.  8  45  dm| 
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DEPARTMENT  OP  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revlstdn  Of  Delegations  of  Authority 
AQENCV:  Department  of  Agriculture. 


ACTION:  Final  rule. 


SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  and  General  Officers  of  the 
Department  to  assign  functional 
responsibilities  under  the  Swine  Health 
Protection  Act. 

EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C,  Frey,  Animal  and  Plant  Health 
Inspection  Service,  U.S,  Department  of 
Agriculture,  Washington,  D.C,  20250 
(202-447-5335  or  301-436-6466). 
SUPPLEMENTARY  INFORMATION:  The 
delegations  of  authority  by  the  Secretary 
and  General  Officers  are  being  amended 
to  provide  that  the  Assistant  Secretary 
for  Marketing  and  Transportation 
Services  and  the  Administrator,  Animal 
and  Plant  Health  Inspection  Service,  are 
responsible  for  administering  the 
provisions  of  the  Swine  Health 
Protection  Act.  The  Act,  which  will 
regulate  the  feeding  of  garbage  to  swine, 
is  considered  necessary  to  prevent 
outbreaks  of  Hog  Cholera  and  African 
Swine  Fever.  The  Department  believes 
this  delegation  conforms  to  the  mission 
of  APHIS,  and  that  this  specific 
delegation  will  enable  the  Agency  to 
serve  the  public  more  efficiently.  This 
rule  relates  to  internal  agency 
management  and,  therefore,  pursuant  to 
5  U,S,C,  553  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  thereto  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after  its 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 


/ 
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The  Department  agrees  that  States 
should  have  flexibility  in  managing 
complaints,  and  that  a  Federal 
requirement  for  a  complaint  coordinator 
is  not  necessary.  Therefore,  this 


60-day  time  standard.  Here  again  the 
Department  believes  that  specific 
federally  prescribed  time  standards  are 
not  necessary,  and  that  States  should  be 
afforded  flexibilifv  to  handle  individual 


termination  through  the  complaint 
system  and  that  the  complainants 
should  be  advised  of  their  rights  to  a  fair 
hearing.  One  government  organization 
stated  that  only  complaints  which 
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the  provisions  of  E.0. 12044,  Improving 
Government  Regulatiqns,  and,  thus, 
does  not  require  the  preparation  of  a 
regulatory  impact  analysis.  Accordingly, 
7  CFR  Part  2  is  amended  as  follows: 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  Assistant 
Secretaries,  and  the  Director  of 
Economics,  Policy  Analysis  and 
Budget 

1.  Section  2.17  is  amended  by  adding  a 
new  paragraph  (b)(34)  to  read  as 
follows: 

§2.17  Deiegation  Of  authority  to  the 
assistant  secretary  for  marlceting  and 
transportation  services. 

***** 

(b)  *  *  * 

(34)  The  Swine  Health  Protection  Act 
(Pub.  L.  96-^68,  94  Stat.  2229  (7  U.S.C. 
3801-3812)). 


Subpart  F— Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Marketing  and  Transportation  Services 

2.  Section  2.51  is  amended  by  adding  a 
new  paragraph  (a)(35)  to  read  as 
follows: 

§  2.51     Administrator,  Animal  and  Riant 
Health  Inspection  Service. 

(a)  ♦   — 

(35)  The  Swine  Health  Protection  Act 
(Pub.  L.  96-468,  94  Stat.  2229  (7  U.S.C. 
3801-3812)). 

(5  U.S.C.  301  and  Reorganization  Plan  No.  2 
of  1953) 

For  Subpart  C: 
Dated:  December  22,  1980. 
Bob  Bergland, 

Secretary  of  Agriculture. 

For  Subpart  F: 

Dated:  December  22. 1980. 
Jerry  C.  Hill, 

Deputy  .Assistant  Secretary  for  Marketing  and 
Transportation  Services. 
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Food  and  Nutrition  Service 

7  CFR  Parts  271  and  272 

lAmendment  Number  187] 

Food  Stamp  Act  of  1977:  Complaint 
Procedures 

agency:  Food  and  Nutrition  Service, 
USDA, 

ACTION:  final  rule. 


summary:  This  final  rulemaking  sets 
forth  State  agency  procedures  for 
handling  complaints  about  the  operation 
of  the  Food  Stamp  Program.  These 
procedures  were  developed  to  assure 
that  mechanisms  to  accept  and  resolve 
complaints  exist,  while  not  imposing 
burdensome  Federal  regulatory 
requirements  on  State  agencies, 
EFFECTIVE  DATE:  These  rules  are 
effective  December  30, 1980,  and  must 
be  implemented  by  State  agencies  no 
later  than  June  29,  1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Games,  Policy  and  Regulations 
Section,  Program  Standards  Branch, 
Program  Development  Division,  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  USDA,  Washington,  D.C,  20250. 
(202)  447-9075. 

The  final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  "not  significant." 

On  April  10, 1979,  the  Department 
published  a  comprehensive  proposal 
concerning  the  implementation  of  a 
State  Complaint  Procedure.  The 
Department  invited  public  scrutiny  of 
that  proposal  and  encouraged  detailed 
written  criticism  and  comment. 

This  preamble  discusses  both  the 
basis  and  reasons  for  the  significant 
changes  made  from  the  April  10 
proposal.  A  total  of  94  comment  letters 
were  received  concerning  the  proposed 
complaint  procedure.  The  Department 
gave  careful  consideration  to  all  the 
comments  made. 

General  Scope 

Regulations  currently  provide  for 
specific  procedures  to  handle 
discrimination  complaints  and  fair 
hearings  to  handte  complaints 
concerning  eligibility  and  level  of 
benefits  for  specific  households. 

The  proposed  regulations  were 
designed  to  assure  that  some  system 
also  existed  to  handle  other  complaints, 
such  as  complaints  on  delays  in 
processing  or  on  general  service  to 
participants. 

Sixty-four  commenters,  including  3 
regional  offices  and  5  State  agencies, 
favored  the  concept  of  a  formalized 
complaint  system.  Eighteen  commenters 
opposed  the  concept  of  a  formalized 
complaint  system  for  reasons  of 
increased  burden  on  State  agencies  and 


project  areas,  increase  in  staff,  and 
increases  in  administrative  funding. 
Those  opposed  include  1  regional  office, 
11  State  agencies  and  5  local  agencies. 
Four  State  agencies  suggested  that  the 
entire  section  on  the  complaint 
regulations  be  deleted. 

After  analyzing  the  comments,  the 
Department  concurs  with  those 
commenters  who  believed  that  many  of 
the  specific  requirements  of  the 
proposed  rules  represented  an 
unnecessary  degree  of  Federal 
regulation  and  unnecessarily  limited 
State  flexibility.  The  type  of  Federal 
requirements  that  are  necessary  in 
connection  with  fair  hearings,  in  order 
to  assure  basic  due  process  rights  in 
determinations  affecting  a  household's 
eligibility  or  benefit  levels,  are  not  really 
appropriate  in  this  area.  As  a  result,  the 
final  rules  remove  nearly  all  such 
requirements.  The  final  rules  require 
that  States  have  a  system  for  accepting 
complaints,  resolving  them  in  an 
appropriate  manner,  and  responding  to 
complainants  on  the  outcome.  How 
States  choose  to  do  this,  and  how  States 
inform  recipients  and  potential 
recipients  of  the  complaint  system,  will 
be  up  to  them. 

The  only  other  requirement  in  the 
final  rules  is  that  States  analyze  records 
of  complaints  at  least  annually  and 
provide  information  on  any  patterns  of 
deficiencies,  as  indicated  by  what  the 
State  found  in  looking  into  the 
complaints,  to  the  Performance 
Reporting  System  coordinator. 

Virtually  all  other  requirements  in  the 
proposed  rules  have  been  deleted.  The 
following  discussion  addresses  some  of 
these  matters  in  more  detail. 

Staffing 

The  proposed  rules  required  that  the 
State  agency  designate  a  person  to  act 
as  the  coordinator  of  activities  relating 
to  complaints.  Several  of  the  State 
agencies  opposed  or  questioned  why  the 
Department  felt  it  necessary  to 
designate  a  person  to  coordinate 
activities  related  to  program  complaints. 
These  State  agencies  feel  that  additional 
staff  is  not  necessary  and  that  States 
should  be  allowed  flexibility  to 
coordinate  program  complaint  activities 
with  existing  staff  especially  since  funds 
are  not  always  available  to  hire 
additional  staff. 

Twelve  interest  groups,  one 
government  organization  and  one 
participant  recommended  that  a  full- 
time  State  complaint  coordinator  be 
required  for  all  States.  The  requirement 
could  be  waived  after  the  situation  is 
evaluated  and  it  is  determined  by  the 
State  that  a  full-time  coordinator  is  not 
warranted. 
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Minimum  State  Agency  Requirements 
for  Handling  Program  Complaints 

One  regional  office,  one  State  and  18 
interest  groups  felt  that  the  proposed  60- 
day  time  standard  for  notifying  the 


complaints  shall  be  handled  in 
accordance  with  §  272.7.  This  procedure 
also  need  not  include  complaints  that 
can  be  pursued  through  a  fair  hearing. 
Complaints  regarding  such  areas  as 


(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10551.  Food  Stamps) 

Dated:  December  19.  1980. 
Carol  Tucker  Foreman, 
Assistant  Secretarv  for  Food  and  Consumer 
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The  Department  agrees  that  States 
should  have  flexibility  in  managing 
complaints,  and  that  a  Federal 
requirement  for  a  complaint  coordinator 
is  not  necessary.  Therefore,  this 
requirement  is  not  contained  in  the  final 
rules. 

Complaint  System 

The  proposed  regulations  provided 
States  with  two  options  for 
administering  the  complaint  system:  (1) 
have  all  complaints  handled  at  State 
level:  or  [2)  use  a  two-tiered  system  to 
allow  complainants  to  file  a  complaint 
at  either  the  State  or  the  local  project 
area. 

As  a  result  of  comments  received  on 
this  section,  the  section  has  been 
deleted  and  the  final  regulations  provide 
States  with  flexibility  on  this  matter. 
Thirty-two  comments  were  received  on 
the  complaint  system  section.  One 
regional  office  and  22  interest  groups 
indicated  that  they  prefer  the  State- 
agency-level-only  system.  Two  State 
agencies  and  one  local  agency  favor  the 
two-tiered  system.  Three  State  agencies, 
two  local  agencies,  three  government 
organizations  and  10  interest  groups, 
stated  that  if  the  two-tiered  system  is 
optional,  it  should  be  made  clear  that 
the  complainant  has  the  option  to  file  at 
either  the  State  or  local  level.  The 
majority  of  the  interest  groups  feel  that 
the  two-tiered  system  would  be 
confusing  to  complainants  and  that 
many  complainants  would  be  reluctant 
to  file  complaints  at  the  project  area 
level.  There  was  also  concern  am.cng 
interest  groups  that  local  project  are, is 
•  may  not  provide  satisfactory  resolution 
of  complaints. 

The  Department  believes  thi,';  is  an 
area  where  Federal  requiremenls  may 
prove  cumbersome,  and  where  the 
proposed  rules  contained  too  much 
regulatory  detail.  The  Department  has 
decided  to  allow  State  agencies  !o 
determine  how  to  structure  their  own 
complaint  systems. 

Filing  Compfaints 

Thirty-five  comments  were  received 
on  this  section.  The  most  significant 
comments  on  this  section  concern  the 
proposed  time  standards  for  filing 
complaints.  Twenty-seven  commenters 
recommended  that  the  time  standard  be 
lengthened  to  90  days — consistent  with 
the  time  allowed  for  filing  for  fair 
hearings,  or  180  days — consistent  with 
the  time  allowed  for  discrimination 
complaints  or  for  incidents  occuriing 
within  a  certification  period.  One 
regional  office,  two  State  agencies  and 
one  local  agency  recommended  that  the 
time  standard  be  shortened  to  30  days 
or  less.  One  regional  office  supports  the 


60-day  time  standard.  Here  again  the 
Department  believes  that  specific 
federally  prescribed  time  standards  are 
not  necessary,  and  that  States  should  be 
afforded  flexibility  to  handle  individual 
complaints  in  an  appropriate  and  timely 
manner. 

Some  of  the  public  interest  groups 
indicated  that  it  should  be  made  clear 
that  complaints  can  be  filed  by  groups 
and  organizations  acting  on  behalf  of  a 
complainant  or  on  their  own  behalf,  as 
one  interest  group  suggested.  This  was 
the  intent  of  the  Department,  and  is 
clarified  in  the  final  rule. 

Publicizing  the  complaint  pmcedures 

Twenty-eight  comments  were 
received  on  proposed  requirements  for 
publicizing  addresses  and  phone 
numoers  for  filing  complaints.  Most 
comments  were  from  public  interest 
groups,  a  number  of  whom 
recommended  that  States  be  required  to 
include  the  address  and  phone  number 
of  the  complaint  system  on  all 
applications  and  program  notices. 

The  Department  believes  that  such  a 
requirement  is  not  necessary,  and  could 
increase  Federal  and  State  printing 
costs.  Moreover,  the  Department 
believes  that  the  complaint  procedures 
are  not  appropriate  for  Federal 
requirements  of  this  sort. 

.'\s  noted,  some  commenters 
quesiioned  the  need  for  the  detailed 
Federal  requiremimts  contained  in  the 
proposed  rules.  While  the  final  rules  do 
require  that  State  agencies  have  some 
method  for  making  information  on  the 
complamt  system  available,  the  rules  do 
no!  contain  specific  Federal 
requirements  regarding  how  this  must  be 
done.  The  Department  believes  that 
State  agencies  should  be  provided 
flexibility  to  de^crniine  how  best  to 
publicize  the  particular  complaint 
systems  which  they  choose  to  establish. 

Receipt  of  Complaints 

The  section  on  Receipt  of  Complaints 
received  34  comments,  with  the  majority 
of  commenters  indicating  a  desire  for 
the  complainant  to  have  the  option  of 
having  the  complaint  processed  by  the 
fair  hearing  and/or  the  complaint 
procedures.  Several  of  the  interest 
groups  indicated  that  complainants  may 
be  reluctant  to  use  the  fair  hearing 
procedures  for  fear  of  retaliation.  Also, 
it  is  believed  that  some  complaints, 
considering  the  nature  of  the  complaint, 
could  be  more  adequately  resolved  if 
they  were  handled  by  both  systems 
concurrently. 

One  State  agency  indicated  that  State 
agencies  should  have  the  authority  to 
resolve  complaints  concerning  level  of 
benefits,  eligibility,  a  denial  or 


termination  through  the  complaint 
system  and  that  the  complainants 
should  be  advised  of  their  rights  to  a  fair 
hearing.  One  government  organization 
stated  that  only  complaints  which 
cannot  be  resolved  to  the  complainant's 
satisfaction  by  a  phone  call  to  the  local 
office  should  be  processed  through  the 
fair  hearing  system. 

One  regional  office  and  three  interest 
groups  recommended  that  the  complaint 
officer  accept  hearing  requests  and  that 
the  day  the  complaint  is  filed  be 
considered  day  one  for  the  purpose  of 
the  fair  hearing  timeliness  standard. 

It  is  not  the  Department's  intent  that 
complaint  procedures  replace  or  be 
consolidated  with  fair  hearing 
procedures,  which  are  mandated  by  law. 
The  final  rules  make  clear  that  States 
need  not  handle  under  their  complaint 
system  any  matter  that  can  be 
addressed  through  a  fair  hearing. 
Beyond  this,  the  final  rules  contain  no 
further  requirements  in  this  area. 
Existing  program  regulations  already 
require  that  households  be  notified  of 
their  right  to  a  fair  hearing  in  the  event 
of  disagreements  over  eligibility  or 
benefit  determinations. 

Documentation  of  Complaints 

The  section  on  Documentation  of 
Complaints  prompted  15  com.ments.  the 
majority  of  which  were  from  interest 
jroups.  It  was  recommended  by  3 
interest  groups  and  2  government 
organizations  that  all  complaints 
received  be  acknowledged  by  the 
complaint  official  sending  a  copy  of  the 
complaint  record  to  the  comiplainant. 
This  acknowledgement  should  let  the 
complainant  know  that  the  complaint 
was  actually  filed,  that  the  complaint 
was  described  correctly  in  the  record 
and  when  to  expect  corrective  action.  It 
was  also  recommended  by  9  interest 
groups  that  reference  to  the  State's 
manual  which  corresponds  with  a 
particular  complaint  be  part  of  the 
complaint  documentation.  These 
recommendations  were  not  adopted. 
The  final  rules  require  the  State  agency 
to  respond  to  the  complainant  on  the 
resolution  of  the  complaint.  The 
Department  believes  that  additional 
Federal  requirements  are  not 
appropriate.  Those  provisions  of  the 
proposed  regulations  regarding  specific 
information  States  must  take  down 
regarding  each  complaint  are  removed 
as  unnecessary.  This  is  in  keeping  with 
the  Department's  decision  to  allow 
States  flexibility  to  determine  how  to  set 
up  their  complaint  systems. 
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50  percent  to  60  percent  when  the 
States'  cumulative  allotment  error  rates 
with  respect  to  eligibility,  overissuance, 
and  underissuance.  as  calculated  in  the 

riiialitv  Pnn»rn]  Prnoram    arp  Ipss  than 


The  majority  of  the  language  in  Part 
277  was  formerly  in  place  as  Part  275 
and,  in  turn,  was  derived  from  two 
major  Federal  Management  Circulars 
fFMCsl.  FMC  74-^.  issued  orisinally  by 


accordance  with  §  275.23.  The  proposed 
rules  issued  on  November  9, 1979. 
included  a  provision  to  implement  this 
Section  of  the  Act.  However,  the  1980 
Amendments  to  the  Food  Stamp  Act. 
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Minimum  State  Agency  Requirements 
for  Handling  Program  Complaints 

One  regional  office,  one  State  and  18 
interest  groups  felt  that  the  proposed  60- 
day  time  standard  for  notifying  the 
complainant  of  actions  taken  or  planned 
was  too  long.  One  regional  office 
supported  the  60-day  time  standard  and 
two  interest  groups  felt  that  the 
response  time  and  implementation  of 
corrective  action  on  complaints  from 
farmworkers/migrants  should  be 
shortened.  The  Department  has  removed 
this  standard  from  the  final  rules,  in 
accordance  with  its  general 
determination  that  State  Complaint 
Systems  is  not  an  area  where  so  many 
specific  Federal  standards  should  be 
imposed.  The  Department  encourages 
States  to  act  expeditiously  in  resolving 
complaints. 

Analysis  of  Complaints 

There  were  10  comments  on  the 
proposed  requirement  for  a  semi-annual 
analysis  of  complaint  findings  and 
records.  Nine  of  the  commenters,  all 
interest  groups  supported  this  concept 
and  one  State  agency  opposed  it.  The 
Department  does  believe  that  States 
should  use  all  available  sources  of 
information  to  identify  deficiencies  in 
State  operations  and  has  retained  a 
requirement  for  an  analysis  of  complaint 
records.  However,  the  final  rules  require 
that  the  analysis  only  be  done  annually, 
and  remove  some  of  the  detail  in  the 
proposed  rules  regarding  the  analysis. 

Implementation 

These  final  rules  are  effective  upon 
publication.  State  agencies  must 
implement  these  rules  no  later  than  180 
days  after  publication.  This  will  assure 
State  agencies  adequate  time  to 
implement  the  new  procedures  during  a 
period  when  other  changes  in  the  food 
stamp  program  are  also  being  made. 

Accordingly,  Parts  271  and  272  of  7 
CFR  are  amended  as  set  forth  below. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  Section  271.6  is  amended  by  adding 
paragraph  (a),  (previously  reserved),  to 
include  the  following  provisions: 

§271.6    Complaint  procedure. 

(a)  State  Agency  Responsibility.  (1) 
General  Scope.The  State  agency  shall 
maintain  a  system  of  its  choosing  for 
handling  program  complaints  filed  by 
participants,  potential  participants,  or 
other  concerned  individuals  or  groups. 
This  shall  not  include  complaints 
alleging  discrimination  on  the  basis  of 
race,  sex,  age,  religious  creed,  national 
origin,  political  beliefs  or  handicap;  such 


complaints  shall  be  handled  in 
accordance  with  §  272.7.  This  procedure 
also  need  not  include  complaints  that 
can  be  pursued  through  a  fair  hearing. 
Complaints  regarding  such  areas  as 
processing  standards  and  service  to 
participants  and  potential  participants 
would  generally  be  handled  under  this 
complaint  procedure. 

(2)  Minimum  requirements.  The  State 
agency  shall  follow  up  on  complaints, 
resolve  complaints  and  take  corrective 
action  where  warranted,  and  respond  to 
the  complainant  on  the  State  agency's 
disposition  of  the  complaint.  The  State 
agency  shall  make  information  on  the 
complaint  system  and  how  to  file  a 
complaint  available  to  participants, 
potential  participants  and  other 
interested  persons.  The  State  agency 
may  make  the  information  available 
through  written  materials  or  posters  at 
certification  offices  or  other  appropriate 
means. 

(3)  Complaint  analysis.  The  State 
agency  shall  maintain  records  of 
complaints  received  and  their 
disposition,  and  shall  review  records  at 
least  annually  to  assess  whether 
patterns  of  problems  may  be  present  in 
local  offices,  project  areas,  or 
throughout  the  State.  The  results  of  this 
review  shall  be  provided  to  the 
Performance  Reporting  System 
coordinator  for  appropriate  action,  and 
for  inclusion,  if  appropriate,  in  the  State 
Corrective  Action  Plan  in  accordance 
with  §  275.16  of  this  Chapter.  The 
information  provided  to  the  Performance 
Reporting  System  Coordinator  shall 
include  the  identification,  if  any.  of 
potential  or  actual  patterns  of 
deficiencies  in  local  offices,  project 
areas,  or  throughout  the  State,  and  any 
identification  of  causes  of  these 
problems. 

(4)  Monitoring.  FNS  shall  monitor 
State  compliance  with  these 
requirements  through  the  Performance 
Reporting  System. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

1.  In  subsection  272.1.  a  new 
subparagraph  (25)  is  added  to  paragraph 
(g)  of  that  subsection  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 

•         *         *         *         ♦ 

(g)  Implementation.  '   '  ' 

*  *  *  *  t 

(25)  Amendment  187.  State  agencies 
shall  implement  the  complaint 
procedures  required  by  §  271.6(a)  no 
later  than  180  days  following  publication 
of  final  regulations. 

(91  Stat.  958  (7  U.S.C.  2011-2027)) 


(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10551.  Food  Stamps) 

Dated;  December  19.  1980. 
Carol  Tucker  Foreman, 
Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc   B0-H)257  f  il.'d  12-2S-80.  8  45  jm] 
BILLING  CODE  3410-30-M 

7  CFR  Part  277 
[Amdt.  No.  18S] 

Payment  of  Certain  Administrative 
Costs  of  State  Agencies 

AGENCY:  Food  and  Nutrition  Service. 
action:  Final  rulemaking. 

summary:  This  final  rulemaking  sets 
forth  requirements  for  payment  of 
certain  administrative  costs  of  State 
agencies  which  operate  the  Food  Stamp 
Program,  and  the  Food  Distribution 
Program  and  the  Food  Stamp  Program 
on  Indian  Reservations,  under  the 
authority  of  the  Food  Stamp  Act  of  1977. 
as  amended. 

EFFECTIVE  DATE:  December  29. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  A.  Pugh,  Sr..  Deputy 
Administrator  for  Financial 
Management,  Food  and  Nutrition 
Service.  U.S.  Department  of  Agriculture. 
Washington.  D.C.  20250.  (202)  447-3545. 
The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  the  rule  is  available  from 
William  E.  Mothorpe,  Director.  State 
Financial  Control  Division.  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250, 
(202)  447-8275. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
U.S.  Department  of  Agriculture  (USDA) 
procedures  established  in  Secretary's 
Memorandum  1955  to  implement 
Executive  Order  12044  and  has  been 
classified  as  not  significant. 
Introduction: 

In  order  to  decrease  fraud  and  abuse 
in  the  Food  Stamp  Program  and  to 
encourage  participation  in  the  Program 
by  Indians  residing  on  reservations. 
Congress  made  a  number  of  changes  in 
the  administrative  funding  formulas 
formerly  used  to  reimburse  State 
agencies  for  operation  of  the 
■program  under  the  Food  Stamp  Act  of 
1964.  The  Food  Stamp  Act  of  1977. 
Sections  16(a)  and  16(c),  provides  for 
increasing  the  Federal  reimbursement 
rate  for  State  adminish-ative  costs 
associated  with  investigations, 
prosecutions,  and  fraud  hearings; 
increasing  the  reimbursement  rate  for 
State  agency  administrative  costs  from 
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information  needed  for  investigations 
and  prosecutions,  the  reviews 
themselves  cannot  be  said  to  be  directly 
related  to  the  investigation  and 
prosecutive  activities  discussed  in  the 


error  rates  is  also  clearly  not  applicable 
to  such  costs. 

Discussions  are  currently  underway 
between  the  Department  and  the 
Department  of  Health  and  Human 


similar  to  other  allowable  charges:  that 
is.  as  direct  and  indirect  charges  for 
activities  relating  specifically  to  the 
function.  The  requirements  in  Appendix 
A  of  this  Part  277  are  now  specifically 


85700      Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


50  percent  to  60  percent  when  the 
States'  cumulative  allotment  error  rates 
with  respect  to  eligibility,  overissuance, 
and  underissuance,  as  calculated  in  the 
Quality  Control  Program,  are  less  than 
five  percent;  and  allowing  for  an 
increase  in  the  Federal  share  of 
administrative  costs  for  Program 
operations  on  Indian  reservations  to  a 
level  determined  by  the  Secretary  to  be 
necessary  for  effective  operation  of  the 
program. 

The  Food  Stamp  Act  Amendments  of 
1980  (Pub.  L.  96-249:  May  26, 1960) 
subsequently  increased  the  number  of 
enhanced  funding  levels  available  for 
low  error  rates.  These  changes  will 
allow  65.  60,  or  55  percent  funding  hvels 
based  on  error  rates  for  participating 
households,  negative  error  rates  for 
improperly  denied  households,  and  the 
reduction  of  the  State's  error  rate.  Since 
negative  error  rates  must  be  included 
prior  to  any  consideration  of  payment  of 
enhanced  funding,  data  on  this  aspect  of 
program  operations  must  be  developed 
and  analysis  performed  to  establish  the 
basis  for  such  funding.  Because  of 
anticipated  public  interest,  provisions 
implementing  these  portions  of  the  Food 
Stamp  Act  Amendments  of  1980  were 
published  as  proposed  rules  on  Octooer 
3, 1980  (45  PR  65932)  to  allow  for  public 
comments. 

The  Food  Stamp  Act  Amendments  of 
1980  also  provided  for  a  higher  rale  of 
Federal  Financial  Pdrticipation  (FF P)  foi- 
the  acquisition  and  development  of 
automatic  data  processing  and 
information  retrieval  systems  'l"hp 
-Amendments  provide  for  75  percimt  FFP 
for  these  costs,  effective  October  I.  1980. 
The  Department  wiil  issue  proposed 
regulations  on  this  provision  io 
encourage  public  comment  and 
participfitinn  in  the  development  of 
standards  to  be  used  by  F.NS  in 
determming  which  costs  or  systems 
projects  will  be  covered  by  the  higher 
federal  funding. 

On  November  9. 1979  (44  FR  65318). 
the  Department  published  proposed 
State  Plan  of  Operation  rules  which 
included  provisions  concerning  the 
necessary  revisions  to  the  Regulations 
which  define  the  area  and  content  of 
administrative  funding,  formerly  7  CFR 
Part  275,  subsequently  changed  to  Part 
277.  In  addition,  in  emergency  final 
rulemaking  the  Department  issued 
Regulations  on  August  10,  1979  (44  FR 
47037)  which  implemented  the 
provisions  for  increasing  the  share  of 
Federal  reimbursement  for  investigation 
and  prosecution  of  fraud  cases  from  50 
percent  to  75  percent.  Comments  were 
solicited  on  this  rulemaking  as  well  as 
on  the  remainder  of  Part  277. 


The  majority  of  the  language  in  Part 
277  was  formerly  in  place  as  Part  275 
and,  in  turn,  was  derived  from  two 
major  Federal  Management  Circulars 
(FMCs),  FMC  74-^,  issued  originally  by 
the  General  Services  Administration, 
but  now  under  the  Office  of 
Management  and  Budget  (OMB),  and 
OMB  Circular  A-102.  During  the 
comment  period,  the  Department 
received  65  letters  in  response  to  both 
the  emergency  final  rulemaking  on 
§  277.15,  published  August  10, 1979,  and 
the  proposed  rulemaking  for  Part  277, 
published  November  9,  1979.  Some  of 
the  respondents  submitted  separate 
comments  on  each  of  the  two  proposals, 
which  resulted  in  receipt  of  65  comment 
letters  from  55  organizations.  Twenty- 
two  State  welfare  agencies,  14  local 
weltare  agencies,  1  public  interest  group, 
5  other  government  agencies,  and  13 
letters  from  our  Regional  Offices  were 
received.  In  light  of  the  comments 
received,  the  Department  made  various 
changes,  primarily  clarifying  details  of 
funding  procedures.  However,  no 
cominents  were  leceived  on  a  majority 
of  the  proposal.  Therefore,  significant 
pcriions  are  unchanged  fron.  the 
proposed  rulemaking. 

In  ciddition.  §  277.14,  Procurement 
Standards,  has  been  rewritten  since  the 
Novpniber  9,  197  9  proposal  to  conform, 
to  the  requirement  J  of  the  revised 
Attachment  O  to  OMB  Circular  A-102. 
Also,  a  new  §  2'^7,17  has  been  added 
since  the  November  9  publication, 
incorporating  Attachment  P  of  OMB 
Circular  A-102,  Audit  Re'juirements. 
Smce  .Attachments  O  and  V  were  both 
the  ^,.ibject  of  not  cc  and  comment 
ruleaia^ing  and  both  were  adopted 
without  substantial  change  bv  FNS,  it 
was  not  deemed  necessary  for  these 
parts  to  be  proposed  again  prior  to  final 


Pi 


i'lication 


Funding  (Part  277.4) 

The  Food  Stamp  .Act  of  197'7  required 
major  changes  from  regulations  which 
previously  provided  for  Federal 
reimbursement  for  50  percent  payment 
of  all  allowable  administrative  cost 
incurred  by  State  agencies.  Section  16  of 
the  Act  provided  for  reimbursing 
specific  areas  of  admmistrative  costs 
incurred  by  State  agencies  at  a  rate 
higher  than  50  percent.  Under  this 
section  of  the  Act.  the  Department  was 
directed  to  increase  the  P'ederally 
funded  share  of  a  State  agency's 
administrative  costs  to  60  percent  if  the 
State  agency's  cumulative  allotment 
error  rate  was  less  than  five  percent 
with  respect  to  liasic  Program  eligibility, 
overissuance  and  underissuance  as 
determined  by  quality  control  and  FNS 
validation  reviews  conducted  in 


accordance  with  §  275.23.  The  proposed 
rules  issued  on  November  9, 1979, 
included  a  provision  to  implement  this 
Section  of  the  Act.  However,  the  1980 
Amendments  to  the  Food  Stamp  Act, 
Pub.  L.  96-249,  changed  the  enhanced 
funding  provisions.  This  law,  signed  on 
May  26, 1980,  raised  the  possible 
reimbursement  rate  to  65  percent  but 
also  directed  that  the  reimbursement  at- 
this  higher  level  be  based  on  cumulative 
allotment  error  rates  and  error  rates  in 
negative  case  actions. 

As  pointed  out  above,  the  Department 
proposed  rules  regarding  these  issues  in 
the  October  3, 1980  Federal  Register. 
The  comment  period  on  these  proposed 
rules  has  just  recently  closed.  Because 
the  comments  have  not  been  fully 
analyzed  yet,  it  is  unclear  what  the  final 
rule  on  these  issues  will  be.  Therefore, 
the  paragraph  in  §  277.4  of  this  final 
rulemaking  pertaining  to  enhanced 
funding  has  been  reserved.  It  will  be 
added  when  final  rules  on  the  Quality 
Control  Sanction  and  Incentive  Systems 
are  issued  in  the  near  future. 

Section  16(a)  of  the  Food  Stamp  Act  of 
1977,  as  amended,  authorized  the 
Secretary  to  pay  75  percent  of  the  costs 
of  State  Food  Stamp  Program 
investigations  and  prosecutions.  Section 
277.4  allows  for  this  increased  funding 
level.  The  increased  funding  for  this 
function  is  discussed  in  greater  detail  in 
§  277.15  of  the  final  Regulations.  Section 
277.4  also  makes  changes  in  the 
reimbursement  of  administrative  costs 
of  State  agencies  administering  the 
Program  on  Indian  reservations.  The 
details  of  this  increased  rate  are 
discussed  in  Parts  281  and  282. 

A  total  of  sixteen  comments  were 
received  which  specifically  addressed 
this  Section.  These  comments  were 
directed  at  the  revised  reimbursement 
rate.  Additional  comments  were 
received  which  dealt  with  the  specifics 
of  the  75  percent  funding  for 
investigations  and  prosecutions.  These 
comments  are  discussed  further  under 
i  277.15.  Comments  on  §  277.4  included 
four  wl'.ich  expressed  the  view  that 
since  State  quality  control  reviews  and 
recipient  claim  sections  both 
contributed  to  the  successful  completion 
of  fraud  cases,  both  of  these  functions 
should  be  made  eligible  for  the  higher 
rate  of  Federal  reimbursement. 

The  Department  believes  that  quality 
control  reviews  are  normal,  ongoing 
program  activities  required  of  the  State 
agency.  The  primary  purpose  or 
objective  of  such  reviews  is  not  the 
detection  of  fraud,  although  that  may  be 
disclosed,  but  rather  to  determine  the 
quality  of  the  certification  activity 
conducted  by  the  State.  "While  the 
reviews  may  consequently  provide 
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formerly  reserved,  are  now  added. 
Sections  277.10  and  277.16,  previously 
issued,  are  now  revised.  The  new  Part 
275  supersedes  and  deletes  material 
formerly  designated  as  §  271.1(h), 


during  a  given  period  for  liabilities 
incurred,  benefits  received  or  for  goods 
and  services  used  during  this  period. 

"Accrued  Income"  means  the  net 
value  of  earnings  during  a  given  period 


personal  property  provided  that  such 
definition  would  at  least  include  all 
tangible  personal  property  as  defined 
herein. 
"Obligations"  are  the  amounts  of 
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information  needed  for  investigations 
and  prosecutions,  the  reviews 
themselves  cannot  be  said  to  be  directly 
related  to  the  investigation  and 
prosecutive  activities  discussed  in  the 
legislative  history.  In  regard  to  the 
comments  relating  to  the  eligibility  of 
personnel  engaged  in  recipient  claims 
activities,  we  felt  that  a  distinction  must 
be  made  between  claims  which  are 
established  and  maintained  by 
eligibility  workers  (EWs)  in  the  normal 
completion  of  their  job  duties  and  those 
which  are  handled  by  a  unit  expressly 
established  for  thai  function.  Again 
returning  to  Congressional  intent,  we 
believe  that  establishing  and 
maintaining  claims  is  part  of  the  normal 
duties  of  the  EW  and  should  not  be 
eligible  at  the  higher  rate.  A  separate 
claims  section  which  is  an  adjunct  to  an 
investigative  and/oi  prosecutive  unit 
would  qualify  at  the  higher  rate. 

However,  we  have  added  a  provision 
that  allows  for  an  exception  in  the  case 
of  certain  EWs  whose  principal  function 
during  some  portion  of  their  workweek 
is  as  an  investigator.  Section  277.15  has 
been  revised  to  specifically  require  that 
only  employees  whose  State  or  local  job 
title  is  "investigator'  are  to  be  claimed 
at  the  higher  rate.  The  exception  to  this 
requirement  was  added  to  allow  for  the 
higher  payment  in  those  counties  or 
local  jurisdictions  whose  caseload  is  not 
large  enough  to  warrant  a  separate  full- 
time  investigator,  but,  nevertheless  must 
routinely  employ  some  member  of  their 
staff  in  an  investigative  capacity. 
Exceptions  shall  be  granted  by  the  FNS 
Regional  Financial  Management  Officer 
based  on  an  application  for  the 
exception  by  the  county  or  local 
jurisdiction.  Time  sheets  or  time  records 
must  be  used  to  substantiate  any  such 
exception. 

Administrative  Costs  Principles  (Section 
277.9) 

Five  comments  were  received 
specifically  addressing  the  present 
situation  in  which  the  Department 
cannot  be  charged  for  costs  associated 
with  the  certification  for  Food  Stamps 
for  those  households  participating  in  the 
Aid  to  Families  with  [Dependent 
Children  (AFDC)  Program.  Two  States 
were  under  the  mistaken  impression 
that  this  was  a  change  and  that  such 
costs  are  currently  being  charged  to  the 
Department.  This  is  not  the  case.  Such 
charges  have  been  allocated  to  the 
AFDC  Program  since  the  inception  of 
the  Food  Stamp  Program.  This  ongoing 
practice  of  allocating  such  charges  to 
DHEW  (now  the  Department  of  Health 
and  Human  Services)  is  contained  in 
§  277.9.  Since  the  cost  of  detetmining  the 
eligibility  of  AFDC  cases  is  not  a  charge 
to  FNS,  the  enhanced  funding  for  low 


error  rates  is  also  clearly  not  applicable 
to  such  costs. 

Discussions  are  currently  underway 
between  the  Department  and  the 
Department  of  Health  and  Human 
Services  to  more  clearK  define  this  area. 
These  discussions  may  result  in  a  need 
for  some  modification  of  this  aspect  of 
these  regulations  at  a  subsequent  date. 
Pending  any  such  modifications,  the 
existing  practice  (as  reflected  in  §  277.9) 
shall  remain  in  effect 

Food  Stamp  Investigations  and 
Prosecutions  (Section  277.15) 

Fifty-four  comments  were  received  on 
this  section.  46  of  which  were  received 
in  response  to  the  interim  final 
publication  of  this  section  on  August  10. 
1979.  The  comments  were  most  positive 
and  supportive  of  the  concept  of 
enhanced  funding  for  Food  Stamp  fraud 
investigations,  prosecutions,  and  fraud 
hearings.  However,  most  of  the 
comments  received  indicated  a  desire 
for  further  clarification  of  the  funding 
process.  Commenters  from  both  State 
and  Federal  agencies  requested  that 
additional  information  be  provided  to 
identify  what  constitutes  allowable 
activities  for  enhanced  funding.  A 
primary  concern  was  handling  anti- 
fraud  activities  which  cross  program 
lines  and  which  are  part-time  functions 
of  eligibility  workers.  Various  comments 
also  indicated  that  further  clarification 
was  needed  on  procedures  to  provide 
enhanced  funding  to  agencies  other  than 
State  welfare  agencies  that  are  involved 
in  fraud  investigations.  Two  State 
agencies  and  two  Regional  Offices 
recommended  that  there  be  a 
requirement  for  the  establishment  of  a 
contractual  relationship  between  all 
providers  of  services  and  State  agencies. 

The  reference  in  the  preamble,  as 
published  August  10, 1979.  regarding 
establishing  minimum  professional 
standards,  produced  varied  comments. 
Three  local  agencies  and  one  Regional 
Office  recommended  that  the 
regulations  establish  qualification 
standards  for  investigative  employees. 
Two  State  agencies  recommended  that 
the  establishment  of  qualification 
standards  be  left  to  the  State  agencies. 
One  State  agency  questioned  the 
authority  of  the  Secretary'to  impose 
qualification  standards.  Another  State 
agency  recommended  that  the 
regulations  define  minimum  functions  to 
be  performed  by  investigators  rather 
than  minimum  standards.  In  light  of  the 
many  questions  and  comments  relating 
to  the  areas  ot  coverage  of  the  enhanced 
funding,  we  have  revised  the  langauge 
of  that  part  of  the  section  which  relates 
to  allowable  costs.  This  revision  now 
deals  with  those  cost  item  in  a  manner 


similar  to  other  allowable  charges:  that 
is.  as  direct  and  indirect  charges  for 
activities  relating  specifically  to  the 
function.  The  requirements  in  Appendix 
A  of  this  Part  277  are  now  specifically 
referenced  to  this  section,  rather  than 
making  references  in  the  section  to 
certain  indirect  and  support  costs  which 
are  eligible  for  the  enhanced  funding. 

In  addition,  we  have  specified  that 
only  those  investigative  activities 
related  to  workers  whose  State  or  local 
job  title  is  "investigator'  or  similar, 
would  be  eligible  for  the  enhanced 
funding.  Accepting  the  fact  that  certain 
jurisdictions  would  not  have  a  full-time 
investigator,  allowances  are  made  for 
part-time  activity.  In  addition,  an 
exception  to  the  use  of  the  State  and 
local  job  title/description  is  included  so 
that  if  the  majority  of  the  duties  include 
investigations,  the  cost  of  this  activity 
may-be  allowable  at  the  75  percent  rate 
when  approved  by  FNS.  This  action 
places  the  decision  of  allowable 
activities  on  the  State  or  local  civil 
service  requirements  for  the 
investigation/prosecution  function, 
rather  than  attempting  to  define  the 
duties  or  mandatory  qualifications  on  a 
national  level  for  the  enhanced  funding. 
We  believe  that  the  State  agency  is  in  a 
better  position  to  defme  its  own  needs 
in  this  area  and  we  believe  that  current 
wording  will  allow  for  this. 

Four  comments  were  received  which 
suggested  that  there  be  a  requirement 
for  a  formal  purchase  of  service 
agreement  or  contract  between  all 
providers  of  prosection  services  and  the 
State  or  local  agency.  We  have  agreed 
that  such  a  requirement  would  be 
beneifical  in  spelling  out  the 
requirement  on  each  party's  part  and 
specifically  detailing  the  method  to  be 
used  for  this  function.  Therefore,  the 
final  regulations  require  that  a  formal 
agreement  be  signed  between  the  State 
agency  and  the  third  party  provider  of 
prosecution  or  investigation  services 
before  funding  is  approved  by  FNS. 
Further,  the  regulations  make  clear  that 
FNS  does  not  fund  such  third  party 
providers  directly.  All  funding  at  the  75 
percent  level  will  go  from  FNS  to  the 
State  agency  and  from  the  State  agency 
to  the  service  provider  under  the 
conditions  specified  in  their  formal 
agreement  or  contract. 

P'or  the  reasons  set  out  in  the 
preamble.  Part  227  of  7  CFR  is  amended 
as  set  forth  below. 

Part  277 — Payments  of  Certain 
Administrative  Costs  of  State  Agencies 

Part  277  was  reserved  for 
administrative  cost  regulations,  formerly 
designed  as  Part  275.  Sections  277.1 — 
277.9,  277.11—277.15.  and  277.17. 
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§  277.3    Budgets  and  budget  revision 
procedures. 

The  preparation,  content,  submittal, 
and  revision  requirements  for  the  State 
Food  Stamp  Program  Budget  shall  be  as 


(3)  Are  necessary  and  reasonable  for 
accomplishment  of  project  objectives: 

(41  Are  ."harges  that  would  be 
allowable  under  this  Part: 

(51  .Are  ro*  paid  bv  the  Federal 


accountable  to  the  Federal  government 
to  liquidate  the  indebtedness. 

§  277.6    Standards  for  financial 
management  systems. 
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formerly  reserved,  are  now  added. 
Sections  277.10  and  277.16,  previously 
issued,  are  now  revised.  The  new  Part 
275  supersedes  and  deletes  material 
formerly  designated  as  §  271.1(h). 
§  271.2  and  Part  275  (including  Appendix 
A).  The  new  Part  277  as  added  and 
amended,  read  as  follows: 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

Sec. 

277.1  General  purpose  and  scope. 

277.2  Definitions.  . 

277.3  Budget  and  budget  revision  procedures. 

277.4  Funding. 

277.5  Methods  of  payment. 

277.6  Standards  for  financial  management 
systems. 

277.7  Cash  depositories. 

277.8  Bonding  and  insurance. 

277.9  Administrative  costs  principles. 

277.10  Program  income. 

277.11  Financial  reporting  requirements. 

277.12  Retention  and  custody  of  records. 

277.13  Property. 

277.14  Procurement  standards. 

277.15  Food  Stamp  investigations  and 
prosecutions, 

277.16  Suspension,  disallowance  and  program 
closeout. 

277.17  Audit  Requirements. 
Appendix  A — Principles  for  Determining 

Costs  Applicable  to  Administration  of 
the  Food  Stamp  Program  by  State 
agencies. 
Authority:  91  Stat.  958,  as  amended  (7 
U.S.C.  2011-2027) 

277.1    General  purpose  and  scope. 

(a)  Purpose.  This  Part  establishes 
uniform  requirements  for  the 
management  of  administrative  funds 
provided  to  State  agencies  and  sets  forth 
principles  for  claiming  costs  of  activities 
paid  with  administrative  funds  under 
the  Food  Stamp  Program,  and  the  Food 
Distribution  Program  and  Food  Stamp 
Program  on  Indian  Reservations. 

(b)  Scope  and  Applicability.  Upon 
compliance  with  the  provisions  of  this 
Part,  payments  to  State  agencies  will  be 
made  for  cosf(s)  incurred  for 
administration  of  the  Food  Stamp 
Program  and  for  administration  of  the 
Food  Distribution  Program  on  Indian 
Reservations.  To  ensure  maximum 
practical  uniformity,  deviation(s)  by  a 
State  agency  from  this  Part  may  be 
authorized  only  when  necessary  to  meet 
program  objectives,  to  conserve  program 
funds,  or  when  essential  to  the  public 
interest.  However,  any  deviations  from 
this  Part  must  be  authorized  by  the 
Administrator  of  FNS. 

§  277.2    Definitions. 

For  the  purpose  of  this  Part  the  term: 
"Accrued  Expenditures"  means  the 
charges  incurred  by  the  State  agency 


during  a  given  period  for  liabilities 
incurred,  benefits  received  or  for  goods 
and  services  used  during  this  period. 

"Accrued  Income"  means  the  net 
value  of  earnings  during  a  given  period 
resulting  from  services  and  goods 
provided  whether  or  not  payment  has 
been  realized. 

"Acquisition  Cost"  refers  to 
nonexpendable  personal  property 
acquired  by  purchase  and  means  the  net 
invoice  price  of  the  property  including 
any  attachments,  accessories  or 
auxiliary  apparatus  necessary  to  make 
the  property  usable  for  the  purpose  for 
which  it  was  acquired.  Ancillary 
charges  such  as  taxes,  duty,  protection 
in-transit  insurance,  freight  or 
installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  State  agency's 
regular  accounting  practices. 

"Approval  or  Authorization  by  FNS" 
means  documentation  evidencing 
consent  prior  to  incurring  specific  costs. 

"Applicable  Credits"  refer  to  those 
receipts  or  reduction  of  expenditure- 
type  transactions  which  offset  or  reduce 
expense  items  allocable  to  programs  as 
direct  or  indirect  costs.  Examples  of 
such  transactions  are:  purchase 
discounts;  rebates  or  allowances; 
recoveries  or  indemnities  on  losses;  sale 
of  publications,  equipment,  and  scrap; 
income  from  personal  or  incidental 
services;  and  adjustments  of 
overpayments  or  erroneous  charges. 

"Disbursements"  refers  to  the  transfer 
of  funds  by  the  state  agency  to  pay  for 
Program  costs  resulting  from  purchased 
or  expired  goods  and  services. 

"Expendable  Personal  Property" 
means  all  tangible  personal  property 
other  than  nonexpendable  property. 

"Program  Funds"  means  money,  or 
property  provided  in  lieu  of  money,  paid 
for  or  furnished  by  FNS  to  a  State 
agency. 

"Funds  Available  to  the  State 
Agency"  may  include  contributions  from 
third  parties  including  other  Federal 
agencies. 

"In-kind  Contributions"  refers  to  the 
value  of  noncash  contributions.  Only 
when  authorized  by  Federal  legislation 
may  property  purchased  with  Federal 
funds  be  considered  as  a  State  agency's 
in-kind  contribution.  In-kind 
contributions  may  be  for  the  value  of 
real  and/or  nonexpendable  personal 
property  or  the  value  of  goods  and 
services  provided  specifically  to  the 
project  or  program. 

"Nonexpendable  Personal  Property" 
means  tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  more 
than  S300  per  unit.  A  State  agency  may 
use  its  own  definiton  of  nonexpendable 


personal  property  provided  that  such 
definition  would  at  least  include  all 
tangible  personal  property  as  defined 
herein. 

"Obligations"  are  the  amounts  of 
orders  placed,  contracts  awarded, 
services  received,  and  similar 
transactions  during  a  given  period  which 
require  payment. 

"Offset"  means  a  method  to  recover 
funds  due  FNS  through  use  of  the  Letter 
of  Credit  system.  Recovery  is 
accomplished  by  accounting 
adjustments  to  increase  Federal  funds 
on  hand  or  disbursed. 

"OMB"  means  the  Office  of 
Management  and  Budget. 

"Personal  Property"  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible  (having  physical  existence) 
or  intangible  (having  no  physical 
existence)  such  as  patents,  inventions 
and  copyrights. 

"Program"  means  both  the  Food 
Stamp  Program  and  the  Food 
Distribution  Program  on  Indian 
Reservations. 

"Program  Closeout"  means  the 
process  by  which  FNS  determines  that 
all  applicable  administrative  and 
financial  processes  have  been 
completed  by  the  State  agency  and  FNS 
terminates  the  program  in  the  affected 
project  area  or  areas. 

"Project  Costs"  are  allowable  costs  as 
set  forth  in  this  Part. 

"Real  Property"  means  land,  land 
improvements,  structure  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

"State  Agency"  means  the 
organization  as  defined  in  7  CFR  Part 
271.1. 

"State  Agency  Costs"  means  the  State 
agency  outlays  from  its  funds  available 
for  program  administration.  Unless 
authorized  by  Federal  legislation,  costs 
charged  to  other  Federal  grants  or  to 
other  Federal  contracts  may  not  be 
considered  as  State  agency  costs 
reimbursable  under  this  authority. 

"Subagency"  means  the  organization 
or  person  to  which  a  State  agency 
makes  any  payment  for  acquisition  of 
goods,  materials  or  services  for  use  in 
administering  the  program  and  which  is 
accountable  to  the  State  agency  for  the 
use  of  funds  provided. 

"Terms  and  Conditions"  means  legal 
requirements  imposed  by  the  Federal 
Government  under  statute,  regulations, 
contracts,  agreements  or  otherwise. 

"Unliquidated  Obligation"  represents 
the  amount  of  obligations  not  yet  paid. 

"Unobligated  Balance"  means  the 
portion  of  the  Federal  funds  authorized 
less  all  allowable  costs  and  unpaid 
obligations  of  the  State  agency. 
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§  277.3    Budgets  and  budget  revision 
procedures. 

The  preparation,  content,  submittal. 
and  revision  requirements  for  the  State 
Food  Stamp  Program  Budget  shall  be  as 
specified  in  §  272.2.  The  application  for 
funds  and  budget  requirements  foi  the 
Food  Distribution  Program  on  Indian 
Reservations  shall  be  as  specified  in 
§  283.9.  State  agencies  must  submit  a 
budget  to  FNS  as  part  of  the  State  Plan 
each  fiscal  year.  Upon  approval  of  the 
budget  by  FNS.  administrative  funds 
will  be  provided. 

§  277.4    Funding. 

(a)  General.  This  section  sets 
allowable  cost  standards  for  activities 
of  State  agencies  in  administering  the 
Food  Stamp  Program  and  Food 
Distribution  Program  on  Indian 
Reservations. 

(b)  Federal  Reimbursement  Rate.  The 
base  percentage  for  Federal  payment 
shall  be  50  percent  of  State  agencies' 
allowable  Food  Stamp  Program 
administrative  costs. 

(1)  A  75  percent  Federal 
reimbursement  of  Food  Stamp  Program 
allowable  costs  incurred  for  State  fraud 
investigations,  prosections,  and  fraud 
hearings  upon  presentation  and 
approval  of  a  State  Plan  Addendum  as 
outlined  in  §  277.15. 

(2)  [Reserved.] 

(3)  Funding  of  demonstration  projects 
approved  by  FNS  will  be  at  a  rate 
agreed  to  by  FNS  in  accordance  with  the 
requirements  outlined  in  Part  282. 

(4)  The  reimbursement  of 
administrative  costs  to  State  agencies 
administering  the  program  on  Indian 
reservations  shall  be  in  accordance  with 
the  requirements  of  Parts  281  and  283. 

(5)  [Reserved,] 

(c)  Matching  Costs.  State  agency  costs 
for  Federal  matching  funds  may  consist 
of: 

(1)  Charges  reported  on  a  cash  or 
accrual  basis  by  the  State  agency  as 
project  costs. 

(2)  Project  costs  financed  with  cash 
contributed  or  donated  to  the  State 
agency  by  other  non-Federal  public 
agencies  and  institutions. 

(3)  Project  costs  represented  by 
services  and  real  or  personal  property 
donated  by  other  non-Federal  public 
agencies  and  institutions. 

(d)  All  cash  or  in-kind  contributions 
except  as  provided  in  paragraph  (e)  of 
this  section  shall  be  allowable  as  part  of 
the  State  agency's  share  of  program 
costs  when  such  contributions: 

(1)  Are  verifiable; 

(2)  Are  not  contributed  for  another 
federally-assisted  program,  unless 
authorized  by  Federal  legislation; 


(3)  Are  necessary  and  reasonable  for 
accompiishmrnt  of  prnjpcl  objectivps: 

(41  Are  .'■harges  that  would  be 
allowable  under  this  Part; 

(5)  .Are  ro'  paid  by  the  Federal 
Government  under  another  assistance 
agreement  unless  authorized  under  the 
other  agreement  and  its  subject  laws 
and  regulations;  and 

(6)  Are  in  the  approved  budget. 

(e)  The  value  of  services  rendered  by 
volunteers  or  the  value  of  goods 
contributed  by  third  parties,  exclusive  of 
the  State  and  Federal  agencies,  are 
unallowable  for  reimbursement 
purposes  under  the  Food  Stamp 
Program,  The  value  of  services  rendered 
by  volunteers  shall  be  allowable  only  to 
meet  any  matching  administrative  costs 
requirements  for  the  Food  Distribution 
Program  on  Indian  Reservations. 

§  277.5    Methods  of  payment. 

(a)  This  section  sets  forth  FNS 
methods  for  authorizing  funds  for  State 
agencies, 

(b)  The  'Letter  of  Credit"  (LOG)  (SF-  \ 
1193A)  is  the  document  by  which  an 
official  of  FNS  authorizes  a  State  agency 
to  draw  funds  from  the  United  States 
Treasury,  This  shall  be  the  preferred 
method  of  payment  for  State  agencies 
which  receive  at  least  $120,000  per  year 
and  meet  the  requirements  prescribed  in 
OMB  Circular  A-102.  Attachment  ], 

(c)  State  agencies  shall  request 
payment|s)  by  submitting  Request  for 
Payment  on  Letter  of  Credit  and  Status 
of  Funds  Report  (Treasury  Form  SF-183) 
to  the  appropriate  United  States 
Treasury  Regional  Disbursing  Office 
with  a  copy  to  FNS. 

(d)  State  agencies  not  meeting  the 
requirements  for  the  LOG  method  of 
payment  or  failing  to  meet  LOG 
reporting  requirements,  including  those 
requiring  adjustments  to  cash  balances 
to  liquidate  amounts  owed  to  FNS,  shall 
be  provided  funds  by  Treasury  check  in 
accordance  with  the  provisions  of 
Department  of  the  Treasury  Circular 
1075. 

(e)  Payments  for  proper  charges 
incurred  by  State  agencies  will  not  be 
withheld  unless  such  payments  are 
suspended  or  disallowed  pursuant  to 

§  277.16.  When  a  payment  is  withheld, 
payment  adjustments  will  be  made  in 
accordance  with  §  277,16.  When  FNS 
collects  an  indebtedness,  whether  due  to 
a  disallowance  or  an  offset  for  amounts 
which  the  State  agency  has  been  billed 
but  which  it  has  failed  to  pay  without 
cause  acceptable  to  FNS,  FNS  shall 
provide  reasonable  notice  to  the  State 
agency,  and  shall  require  appropriate 
accounting  adjustment  to  cash  balances 
for  which  the  State  agency  is 


accountable  to  the  Federal  government 
to  liquidate  the  indebtedness. 

§  277.6    Standards  for  financial 
management  systems. 

(a)  General.  This  section  prescribes 
standards  for  financial  management 
systems  in  admmistering  program  funds 
by  the  State  agency  and  its  subagencies 
or  contractors 

(b)  Responsibilities.  Financial 
management  systems  for  program  funds 
in  the  State  agency  shall  provide  for: 

(1)  Accurate,  current,  and  complete 
disclosure  of  the  financial  results  of 
program  activities  in  accordance  with 
Federal  reporting  requirements. 

(2)  Records  which  identify  the  source 
and  application  of  funds  for  FNS  or 
State  agency  activities  supporting  the 
administration  of  the  Program.  These 
records  shall  show  authorizations, 
obligations,  unobligated  balances, 
assets,  liabilities,  outlays  and  income  of 
the  State  agency,  its  subagencies  and 
agents. 

(3)  Records  which  identify 
unallowable  costs  and  offsets  resulting 
from  FNS  or  other  determinations  as 
specified  in  §  277.16  and  the  disposition 
of  these  amounts.  Accounting 
procedures  must  be  in  effect  to  prevent 

a  State  agency  from  claiming  these  costs 
under  ongoing  program  administrative 
cost  reports, 

(4)  Effective  control  and 
accountability  by  the  State  agency  for 
all  program  funds,  property,  and  other 
assets  acquired  with  program  funds. 
State  agencies  shall  adequately 
safeguard  all  such  assets  and  shall 
assure  that  they  are  used  solely  for 
program  authorized  purposes  unless 
disposition  has  been  made  in 
accordance  with  §  277.13, 

(5)  Controls  which  minimize  the  time 
between  the  receipt  of  Federal  funds 
from  the  L'nited  States  Treasury  and 
their  disbursement  for  program  costs.  In 
the  Letter  of  Credit  system,  the  State 
agency  shall  make  drawdowns  from  the 
U,S.  Treasury  through  a  U.S.  Treasury 
Regional  Disbursing  Office  as  nearly  as 
possible  to  the  time  of  making  the 
disbursements. 

(6)  Procedures  to  determine  the 
reasonableness,  allowability,  and 
allocability  of  costs  in  accordance  with 
the  applicable  provisions  prescribed  in 
Appendix  A  to  this  Part 

(7)  Support  and  source  documents  for 
costs. 

(8)  An  audit  trail  including 
identification  of  time  periods,  initial  and 
summary  accounts,  cost  determination 
and  allocation  procedures,  cost  centers 
or  other  accounting  procedures  to 
support  any  costs  claimed  for  program 
administration. 
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(9;  Periodic  audits  by  qunlified 
individuals  who  hth  independent  of 
those  who  maintain  Fedsral  pro^.-am 
funds  as  prescribed  in  §  2-".l". 

(10)  Methods  to  resolve  audit  findings 
and  recommendations  and  to  follow  up 
on  corrective  or  preventive  actions. 

(11)  [Reservedl 

(c)  The  standards  in  §  277.6(bj  apply 
to  subagencies  or  contractors  involved 
with  program  funding. 

§  277.7    Cash  depositories. 

(a)  The  term  "cash  depositories" 
refers  to  banks  or  other  institutions 
which  maintain  accounts  where  Food 
Stamp  Program  funds  are  deposited  and 
from  which  withdrawals  are  made  to 
meet  administrative  costs  of  the  State 
agency. 

(b)  State  agencies  are  encouraged  to 
use  minority  owned  banks  to  expand 
opportunities  for  minority  enterprises. 

(c)  FNS  shall  not: 

{!)  Require  physical  segregation  in  a 
cash  depository  of  program  funds  from 
other  State  agency  funds. 

(2]  Establish  any  eligibility 
requirements  for  cash  depositories  in 
which  program  funds  are  deposited  by 
the  State  agency. 

§  277.8    Bonding  and  insurance. 

(a)  General.  In  administering  FNS 
program  funds.  State  agencies  shall 
observe  their  regular  requirements  and 
practices  with  respect  to  bonding  and 
insurance.  FNS  will  not  impose 
additional  bonding  and  insurance 
requirements,  including  fidelity  bonding, 
above  those  normally  required  by  the 
State  agency. 

(b)  Loan  Guarantees.  FNS  makes  no 
guarantee  of  any  loan  or  payment  of 
money  borrowed  by  a  State  agency  for 
administering  the  program.  State 
agencies  shall  not  make  any  assurances 
to  any  lender  or  contractor  that  FNS  will 
furnish  funds  for  loan  payments. 

§  277.9    Administrative  costs  principles. 

(a)  This  section  prescribes  specific 
policies  and  procedures  governing  State 
agencies  for  funding  under  this  Part. 

(b)  Any  cost  related  to  determining 
the  Food  Stamp  eligibility  of  AFDC 
cases  shall  be  included  as  part  of  the 
AFDC  determination  costs  and  claims. 
They  are  not  allowable  costs  for  FNS 
reimbursement. 

(c)  When  costs  for  administering  the 
program  are  claimed  for  reimbursement, 
the  audit  trail  must  identify  the  specific 
activities,  locations,  or  time  periods  as 
defined  in  this  section. 

(1)  Direct  Cost.  Allowable  direct  costs 
may  be  charged  to  the  Food  Stamp 
Program  at  the  50  percent  or  higher 
funding  level  as  specified  in  this  part. 


(2;  Indirect  Ccsl.  Allowable  indirect 
costs  may  also  be  claimed  at  the  50 
percent  or  h:fi[H€r  reimbursement  funding 
level  as  sprcified  in  this  Par!  and 
Appendix  A. 

(3)  Direct  and  indirect  costs  claimed 
for  program  cost  reimbursement  must  be 
incurred  for  the  time  periods,  the 
activities  or  for  the  locations  for  which 
the  rates  are  approved  by  F.\S. 

(d)  All  State  agency  Cost  Allocation 
Plans  for  determining  the  costs  of 
administering  the  program  must  be 
approved  by  the  cognizant  Federal 
agency.  All  Cost  Allocation  Plans 
involving  program  funds  shall  be 
submitted  to  FNS  for  review. 

§277.10    PrOflram  Income. 

(a)  Program  income  is  gross  income 
resulting  from  activities  financed  with 
program  funds.  Such  earnings  exclude 
interest  income  but  include  income  from 
service  fees,  usage  or  rental  fees,  sale  of 
assets  purchased  with  program  funds, 
and  royalties  on  patents  and  copyrights. 

(b)  Interest  earned  on  advances  of 
program  administrative  funds  shall  be 
remitted  to  FNS  except  for  interest 
earned  on  advances  to  States  or 
instrumentalities  of  a  State  as  provided 
by  the  Intergovernmental  Cooperation 
Act  of  1968  (Pub.  L.  90-577)  and 
advances  to  tribal  organizations  under 
the  Indian  Self-Determination  Act 
(Sections  102-104). 

(c)  Income  resulting  from  the  sale  of 
real  and  personal  property  whose 
acquisition  cost  was  borne  in  whole  or 
in  part  with  Program  funds  shall  be 
remitted  to  FNS  or  applied  to  the 
Federal  share  of  current  program  costs 
in  accordance  with  §277.13.  All  other 
sales  proceeds  will  be  handled  in 
accordance  with  §  277.13. 

(d)  Unless  there  is  a  prior  agreement 
between  FNS  and  the  State  agency,  the 
State  agency  shall  have  no  obligation  to 
FNS  with  respect  to  royalties  received 
from  copyrights  or  patents  produced  as 
a  result  of  activities  financed  with 
program  administrative  funds. 

(e)  Any  other  income  earned  under 
activities  supported  by  program 
administrative  funds  may  be  retained  by 
the  State  agency  if  they  are  deducted 
from  the  gross  program  administrative 
costs  for  the  purposes  of  determining  net 
costs  and  FNS's  share  of  net  cost. 

(f)  State  agencies  shall  record  the 
receipt  and  expenditure  of  revenues 
such  as  taxes,  special  assessments, 
levies,  fines,  etc.,  as  a  part  of  program 
fund  transactions  when  such  revenues 
are  specifically  earmarked  for  program 
fund  projects. 


§  277. 11     Financial  reporting  requirements. 

(a)  Genera.'.  This  section  prescribes 
requirements  for  the  State  agencies  to 
report  financial  information  to  F.VS. 

(b)  Authorized  Forms  and 
Instructions.  (1)  Only  forms  specified  by 
this  Part,  or  other  forms  authorized  by 
FNS.  may  be  used  for  obtaining 
financial  information  from  State 
agencies  for  the  program. 

(2)  All  instructions  for  use  in 
connection  with  the  form  specified  in 

§  277.11(c)  shall  be  followed.  FNS  may 
prescribe  supplementary  instructions. 

(3)  State  agencies  shall  submit  the 
original  and  two  copies  of  forms 
required  by  this  section  unless  FtJS 
approves  a  waiver  of  this  requiiwient. 

(4)  The  forms  and  instructions  \n  this 
Part  shall  be  available  to  the  State 
agency  and  to  the  public  upon  request  to 
FNS  Regional  Offices  as  set  out  in 

§  271.6(b). 

(c)  Financial  Status  Report.  (1)  Form. 
State  agencies  shall  use  the  standard 
Financial  Status  Report  (Form  SF-269) 
to  report  program  costs. 

(2)  Freqency.  The  report  (Form  SF- 
269)  shall  be  required  quarterly. 

(3)  Exceptions.  Those  State  agencies 
that  receive  payments  under  the  U.S. 
Treasury  check  system  shall  submit  to 
FNS  a  Quarterly  Report  of  Federal  Cash 
Transactions  (Form  SF-272). 

(4)  Due  Dates.  Quarterly  reports  shall 
be  due  April  30  (for  the  period  January- 
March),  July  30  (April-June),  October  30 
(July-September),  January  30  (October- 
December).  Final  reports  are  due 
December  30  for  all  completed  Federal 
fiscal  years  (October  1-September  30)  or 
90  days  after  termination  of  Federal 
financial  support.  Requests  from  State 
agencies  for  extension  of  reporting  due      . 
dates  may  be  approved,  if  necessary.        / 

§  277.12    Retention  and  custody  of 
records. 

(a)  Retention  Period.  All  financial 
records,  supporting  documents, 
statistical  records,  negotiated  contracts, 
and  all  other  records  pertinent  to 
program  funds  shall  be  maintained  for 
three  years  from  the  date  of  submission 
of  the  annual  financial  status  report  of 
the  relevant  fiscal  year  to  which  they 
apply  except  that: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  applicable  records 
shall  be  retained  until  these  have  been 
resolved. 

(2)  In  the  case  of  a  payment  by  a  State 
agency  to  a  subagency  or  contractor 
using  program  funds,  the  State  agency. 
USDA,  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  book,  documents,  papers 


and  records  of  the  subagency  or 
contractor  which  the  State  agency, 
USDA,  or  the  Comptroller  General  of  the 
United  States  or  any  of  their  duly 
authorized  representatives,  determine 
are  pertinent  to  administration  of  the 
specific  FNS  program  funds,  for  the 
purpose  of  making  audit,  examination, 
excerpts,  and  transcripts. 

(b)  Restrictions  on  Public  Access. 
Unless  required  by  laws,  FNS  will  not 
place  restrictions  on  State  agencies 
which  limit  public  access  to  their 
records  or  the  records  of  their 
subagencies  or  contractors  that  are 
pertinent  to  the  administrative  funding 
provided  by  FNS  except  when  the  State 
agency  can  demonstrate  that  such 
records  must  be  kept  confidential  and 
would  have  been  excepted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  FNS. 

§  277.13     Property. 

(a)  General.  This  section  prescribes 
policies  and  procedures  governing  title, 
use,  disposition  of  real  and  personal 
property  for  which  acquisition  costs 
were  borne,  in  whole  or  in  part,  as  a 
direct  charge  to  FNS  funds,  and 
ownership  rights  or  intangible  personal 
property  developed,  in  whole  or  in  part, 
with  FNS  funds.  State  agencies  may 
follow  their  own  property  management 
policies  and  procedures  provided  they 
observe  the  requirements  of  this  section. 
With  respect  to  property  covered  by  this 
section,  FNS  may  not  impose  on  State 
agencies  any  requirement  (including 
property  reporting  requirements)  not 
authorized  by  this  section  unless 
specifically  required  by  Federal  laws. 

(b)  Nonexpendable  Personal  Property. 
(1)  Title.  Title  to  nonexpendable 
personal  property  whose  acquisition 
cost  is  borne,  in  whole  or  in  part,  by 
FNS  shall  vest  in  the  State  agency  upon 
acquisition,  and  shall  be  subject  to  the 
restrictions  on  use  and  dispositions  set 
forth  in  this  section. 

(2)  Use.  (i)  The  State  agency  shall  use 
the  property  in  the  program  as  long  as 
there  is  a  need  for  such  property  to 
accomplish  the  purpose  of  the  program. 

(ii)  When  there  is  no  longer  a  need  for 
the  property  to  accomplish  the  purpose 
of  the  program,  the  State  agency  shall 
use  the  property  where  needed  in 
administration  of  other  programs  in  the 
following  order  of  priority: 

(A)  Other  federally-funded  programs 
of  FNS. 

(B)  Other  federally-funded  programs 
of  USDA. 

(C)  Other  federally-funded  programs, 
(iii)  When  the  State  agency  no  longer 

has  need  for  such  property  in  any  of  its 
federally  financed  activities,  the 


property  may  be  used  for  the  State 
agency's  own  official  activities  in 
accordance  with  the  following 
standards: 

(A)  If  the  property  had  a  total 
acquisition  cost  of  less  than  $1,000,  fhe 
State  agency  may  use  the  property 
without  reimbursement  to  FNS. 

(B)  For  all  such  property  not  covered 
under  paragraph  (b)(2)(iii)(A)  of  this 
section,  the  State  agency  may  retain  the 
property  for  its  own  use,  provided  a  fair 
compensation  is  made  to  FNS  for  the 
FNS  share  of  the  property.  The  amount 
of  compensation  shall  be  computed  by 
applying  the  percentage  of  FNS 
participation  in  the  cost  of  the  property 
to  the  current  fair  market  value  of  the 
property. 

(3)  Disposition.  If  the  State  agency  has 
no  need  for  the  property,  disposition  of 
the  property  shall  be  made  as  follows: 

(i)  If  the  property  had  a  total 
acquisition  cost  of  less  than  $1,000  per 
unit,  the  State  agency  may  sell  the 
property  and  retain  the  proceeds. 

(ii)  If  the  property  had  an  acquisition 
cost  of  $1,000  or  more  per  unit,  the  State 
agency  shall: 

(A)  If  instructed  to  ship  the  property 
elsewhere,  the  State  agency  shall  be 
reimbursed  with  an  amount  which  is 
computed  by  applying  the  percentage  of 
the  State  agency's  participation  in  the 
cost  of  the  property  to  the  current  fair 
market  value  of  the  property,  plus  any 
shipping  or  interim  storage  costs 
incurred. 

(B)  If  instructed  to  otherwise  dispose 
of  the  property,  the  State  agency  shall 
be  reimbursed  by  FNS  for  the  cost 
incurred  in  such  disposition. 

(C)  If  disposition  or  other  instructions 
are  not  issued  by  FNS  within  120  days  of 
a  request  from  the  State  agency,  the 
State  agency  shall  sell  the  property  and 
reimburse  FNS  an  amount  which  is 
computed  by  applying  the  percentage  of 
FNS  participation  in  the  cost  of  the 
property  to  the  sales  proceeds.  The 
State  agency  may,  however,  deduct  and 
retain  from  FNS's  share  $100  or  10 
percent  of  the  proceeds,  whichever  is 
greater,  for  the  State  agency  selling  and 
handling  expenses. 

(c)  Transfer  of  Title  to  Certain 
Property.  (1)  Where  FNS  determines 
that  an  item  of  nonexpendable  personal 
property  with  an  acquisition  cost  of 
$1,000  or  more  which  is  to  be  wholly 
borne  by  FNS  is  unique,  difficult,  or 
costly  to  replace,  FNS  may  reserve  the 
right  to  require  the  State  agency  to 
transfer  title  of  the  property  to  the 
Federal  Government  or  to  a  third  party 
named  by  FNS. 

(2)  Such  reservation  shall  be  subject 
to  the  following: 


(i)  The  right  to  require  transfer  of  title 
may  be  reserved  only  by  means  of  an 
expressed  special  condition  under 
which  funds  were  authorized  for 
acquisition  of  the  property,  or,  if 
approval  for  the  acquisition  of  the 
property  is  given  after  the  funds  are 
awarded,  by  means  of  a  written 
stipulation  at  the  time  such  approval  is 
given. 

(ii)  The  property  must  be  sufficiently 
described  to  enable  the  State  agency  to 
determine  exactly  what  property  is 
involved. 

(3)  FNS  may  not  exercise  the  right  to 
reserve  until  the  State  agency  no  longer 
needs  the  property  in  the  activity  for 
which  it  was  acquired.  Such  need  shall 
be  assumed  to  end  with  termination  of 
the  activity  in  which  the  property  was 
used  unless  the  State  agency  continues 
to  use  the  property  in  other  program- 
related  activities  after  the  termination 
date  and  demonstrates  to  FNS  a 
continued  need  for  such  use  in  the 
program. 

(4)  To  exercise  the  right,  FNS  must 
issue  disposition  instructions  to  the 
State  agency  not  later  than  120  days 
after  the  State  agency  no  longer  needs 
the  property  in  the  activity  for  which  it 
was  acquired.  If  instructions  are  not 
issued  within  that  time,  FNS's  right  shall 
lapse,  and  the  State  agency  shall  act  in 
accordance  with  the  applicable 
standards  in  paragraph  (b)(2)  and  (b)(3) 
of  this  section. 

(5)  The  State  agency  shall  be  entitled 
to  reimbursement  with  an  amount  which 
is  computed  by  applying  the  percentages 
of  the  State  agency's  participation  in  the 
acquisition  cost  of  the  property  to  the 
current  fair  market  value  of  the 
property,  and  for  any  reasonable 
shipping  and  interim  storage  costs  it 
incurs  pursuant  to  FNS's  disposition 
instructions. 

(d)  Property  Management  Standards. 
State  agencies'  property  management 
standards  for  nonexpendable  personal 
property  covered  by  this  section  shall 
include  the  following  procedural 
requirements: 

(1)  Property  records  shall  be 
maintained  accurately  and  provide  for: 

(i)  A  description  of  the  property. 

(ii)  Manufacturer's  serial  number  or 
other  identification  number. 

(iii)  Acquisition  date  and  cost.  = 

(iv)  Source  of  the  property. 

(v)  Percentage  of  FNS  funds  used  in 
the  acquisition  of  the  property,  or 
sufficient  information  to  be  able  to 
compute  the  percentage,  if  and  when  the 
property  is  disposed  of. 

(vi)  Location,  use  and  condition  of  the 
property. 

(vii)  Ultimate  disposition  data 
including  sales  price  or  the  method  used 
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to  determine  current  fair  market  value  if 
the  State  agency  reimburses  FNS  for  its 
share. 

(viii)  Trade-in  value  of  any  property 
purchased  with  Federal  funds  where 


Excecutive  Departments  and  Agencies, 
August  23. 1971),  and  State  of 
Government  Patent  Policy  as  printed  in 
Title  37  CFR,  Chapters  I  and  II. 
(g)  Copyrights.  When  a  program 


.1- ii 


(2)  The  procurement  expected  to 
exceed  $10,000  specifies  a  "brand  name' 
product;  or 

(3)  FNS  has  determined  that  the  State 
agency's  procurement  procedures  or 
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Firms.  (1)  It  is  FNS  policy  to  award  a 
fair  share  of  contracts  to  small  and 
minority  business  firms.  State  agencies 
must  take  affirmative  steps  to  assure 
that  small  and  minority  businesses  are 
utilized  when  nossible  as  sources  of 


if  it  is  to  satisfy  its  intended  use.  When 
it  is  impractical  or  uneconomical  to 
describe  clearly  and  accurately  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  to 
define  the  nerformance  or  reauirements 


(A)  A  sufficient  time  prior  to  the  date 
set  for  opening  of  bids,  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers.  In  addition,  the 
invitation  shall  be  publicly  advertised. 

(B)  The  invitation  for  bids,  including 
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to  determine  current  fair  market  value  if 
the  State  agency  reimburses  FNS  for  its 
share. 

(viii)  Trade-in  value  of  any  property 
purchased  with  Federal  funds  where 
their  trade-in  value  reduces  the 
acquisition  cost  of  new  property. 

(2)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  two  years  to  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  property. 

(3)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to 
prevent  loss,  damage,  or  theft  to  the 
property.  Any  loss,  damage,  or  theft  of 
nonexpendable  personal  property  shall 
be  investigated  and  properly 
documented. 

(4)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
property  in  good  condition. 

(5)  Proper  sales  procedures  shall  be 
implemented  to  keep  the  property  in 
good  condition. 

(e)  Expendable  personal  property.  [1] 
Title.  Title  to  expendable  personal 
property,  whose  acquisition  cost  was 
borne  in  whole  or  in  part  by  FNS,  shall 
vest  in  the  State  agency. 

(2)  Use.  The  State  agency  shall  use  the 
property  in  the  program  as  long  as  there 
is  a  need  for  such  property  to 
accomplish  the  purpose  of  the  program. 

(3)  Disposition.  When  there  is  no 
longer  a  need  for  the  property  in  the 
program  and  there  is  a  residual 
inventory  exceeding  $1,000  the  State 
agency  shall: 

(i)  Use  the  property  in  other  federally 
sponsored  projects  or  programs; 

(ii)  Retain  the  property  for  use  on 
nonfederally  sponsored  activities;  or, 

(iii)  Sell  it. 

(4)  Compensation.  FNS  must  be 
compensated  for  its  share  if  the 
alternative  in  paragraph  (e)  (3)  (i)  of  this 
section  is  not  followed.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  nonexpendable 
personal  property. 

(f)  Patents  and  Inventions.  If  any 
program  activity  produced  patents, 
patent  rights,  processes  or  inventions  in 
the  course  of  work  aided  by'FNS,  such 
fact  shall  be  promptly  and  fully  reported 
to  FNS.  Unless  there  is  prior  agreement 
between  the  State  agency  and  FNS  on 
disposition  of  such  items,  FNS  shall 
determine  whether  protection  on  such 
invention  or  discovery  shall  be  sought 
and  how  the  rights  in  the  invention  or 
discovery — including  rights  under  any 
patent  issued  thereon — shall  be 
disposed  of  and  administered  in  order  to 
protect  the  public  interest  consistent 
with  "Government  Patent  Policy" 
(President's  Memorandum  for  Heads  of 


Excecutive  Departments  and  Agencies, 
August  23, 1971),  and  State  of 
Government  Patent  Policy  as  printed  in 
Title  37  CFR,  Chapters  I  and  II. 

(g)  Copyrights.  When  a  program 
activity  results  in  a  book  or  other 
copyrightable  materials,  the  author  or 
State  agency  is  free  to  copyright  the 
work,  but  FNS  reserves  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish  or  otherwise  use  and 
to  authorize  others  to  use  the  work  for 
government  purposes.  This  includes 
copyrights  on  ADP  software  as  specified 
in  Appendix  A. 

§277.14    Procurement  standards. 

(a)  General.  This  section  establishes 
standards  and  guidelines  for  the 
procurement  of  supplies,  equipment, 
construction  and  other  services  whose 
cost  is  borne  in  whole  or  in  part  by  FNS 
program  funds.  These  standards  ensure 
that  such  materials  are  obtained  in  an 
effective  and  economical  manner  and  in 
compliance  with  the  provisions  of 
applicable  Federal  law  and  Executive 
Orders.  No  additional  procurement 
standards  will  be  imposed  by  FNS  upon 
State  agencies  unless  specifically 
required  by  Federal  law,  or  Executive 
Orders,  or  authorized  by  the 
Administrator  for  Federal  Procurement 
Policy,  Office  of  Management  and 
Budget. 

(1)  These  standards  do  not  relieve  the 
State  agency  of  any  contractual 
responsiblities  under  its  contracts.  The 
State  agency  is  responsible,  in 
accordance  with  good  administrative 
practice  and  sound  business  judgment, 
for  the  settlement  of  all  contractural  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
the  program.  These  include  but  are  not 
limited  to  sources  evaluations,  protests, 
disputes  and  claims.  FNS  shall  not 
substitute  its  judgment  for  that  of  the 
State  agency  unless  the  matter  is 
primarily  a  Federal  concern.  Violations 
of  laws  shall  be  referred  to  the  local. 
State  or  Federal  authority  having 
jurisdiction. 

(2)  State  agencies  shall  use  their  own 
procurement  procedures  provided  that 
procurements  paid  in  whole  or  in  part 
with  FNS  program  funds  meet  the 
standards  set  forth  in  this  Part. 

(b)  Review  of  Proposed  Contracts. 
State  agencies  shall  submit  proposed 
contracts  and  related  procurement 
documents  to  FNS  for  preaward  review 
and  approval  when: 

(1)  The  procurement  is  expected  to 
exceed  $10,000  and  is  to  be  awarded 
without  competition  or  only  one  bid  or 
offer  is  received  in  response  to 
solicitation; 


(2)  The  procurement  expected  to 
exceed  $10,000  specifies  a  "brand  name" 
product;  or 

(3)  FNS  has  determined  that  the  State 
agency's  procurement  procedures  or 
operation  fails  to  comply  with  one  or 
more  significant  aspects  of  this  section. 

(cj  Code  of  Conduct.  The  State  agency 
shall  maintain  a  written  code  or 
standards  of  conduct  which  shall  govern 
the  performance  of  its  officers, 
employees,  or  agents  engaged  in  the 
award  and  administration  of  contracts 
borne  in  whole  or  in  part  with  FNS 
program  funds.  No  employee,  officer,  or 
agent  of  the  State  agency  shall 
participate  in  the  selection,  or  in  the 
award  or  administration  of  a  contract 
supported  in  whole  or  in  part  by  FNS 
program  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Such  conflict  would  arise  when: 

(1)  The  employee,  officer,  or  agent; 

(2)  Any  member  of  his/her  immediate 
family; 

(3)  His  or  her  partner;  or 

(4)  An  organization  which  employs,  or 
is  about  to  employ,  any  of  the  above, 
has  a  financial  or  other  interest  in  the 
firm  selected  for  award.  The  State 
agency's  officers,  employees,  or  agents 
shall  neither  solicit  nor  accept  gratuities, 
favors,  or  anything  of  monetary  value 
from  contractors,  potential  contractors, 
or  parties  to  subagreements.  State 
agencies  may  set  minimum  rules  where 
the  financial  interest  is  not  substantial 
or  the  gift  is  an  unsolicited  item  of 
nominal  intrinsic  value.  To  the  extent 
permitted  by  State  or  local  law  or 
regulations,  such  standards  of  conduct 
shall  provide  for  penalties,  sanctions,  or 
other  disciplinary  actions  for  violations 
of  such  standards  by  the  State  agency's 
officers,  employees,  or  agents,  or  by 
contractors  or  their  agents. 

(d)  Procurement  Procedures.  The 
State  agency  shall  establish 
procurement  procedures  which  provide 
that  proposed  procurement  actions  shall 
be  reviewed  by  State  agency  officials  to 
avoid  the  purchase  of  unnecessary  or 
duplicative  items.  Consideration  should 
be  given  to  consolidation  or  dividing  the 
purchase  into  smaller  units,  to  obtain  a 
more  economical  purchase.  Where 
appropriate,  an  analysis  shall  be  made 
of  lease  versus  purchase  alternatives, 
and  any  other  appropriate  analyses,  to 
determine  which  approach  would  be  the 
most  economical.  To  foster  greater 
economy  and  efficiency.  State  agencies 
are  encouraged  to  enter  into  State  and 
local  intergovernmental  agreements  for 
procurement  or  use  of  common  goods 
and  services. 

(e)  Contracting  with  Small  and 
Minority  Firms,  Women 's  Business 
Enterprises  and  Labor  Surplus  Area 
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considered.  Unsuccessful  offerors 
should  be  notified  promptly. 

(v)  State  agencies  may  utilize 
competitive  negotiation  procedures  for 
procurement  of  architectural/ 


conditions  which  will  allow  for 
administrative,  contractual,  or  legal 
remedies  in  instances  where  contractors 
violate  or  breach  contract  terms,  and 
provide  for  such  sanctions  and  penalties 


conditions  which  are  unsanitary, 
hazardous,  or  dangerous  to  his  health 
and  safety  as  determined  under 
construction,  safety,  and  health 
standards  promulated  by  the.  Secretary 
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Firms.  (1)  It  is  FNS  policy  to  award  a 
fair  share  of  contracts  to  small  and 
minority  business  firms.  State  agencies 
must  take  affirmative  steps  to  assure 
that  small  and  minority  businesses  are 
utilized  when  possible  as  sources  of 
supplies,  equipment,  construction  and 
services.  State  agency  affirmative  steps 
shall  include  the  following: 

(i)  Including  qualified  small  and 
minority  businesses  on  solicitation  lists. 

(ii)  Assuring  that  small  and  minority 
businesses  are  solicited  whenever  they 
are  potential  sources. 

(iii)  When  economically  feasible, 
dividing  total  requirements  into  smaller 
tasks  or  quantities  so  as  to  permit 
maximum  small  and  minority  business 
participation. 

(iv)  Where  the  requirement  permits, 
establishing  delivery  schedules  which 
will  encourage  participation  by  small 
and  minority  business. 

(v)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
the  Office  of  Minority  Business 
Enterprise  of  the  Department  of 
Commerce  and  the  Community  Services 
Administration,  as  appropriate. 

(vi)  If  any  subcontracts  are  to  be  let, 
requiring  the  prime  contractor  to  take 
the  affirmative  steps  in  paragraphs  (e)(1) 
(i)  through  (v)  of  thi*  section. 

(2)  State  agencies  shall  take  similar 
appropriate  affirmative  action  in  support 
of  women's  business  enterprises. 

(3)  State  agencies  are  encouraged  to 
procure  goods  and  services  from  labor 
surplus  areas,  as  defined  by  the 
Department  of  Labor. 

(4)  FNS  shall  impose  no  additional 
regulations  or  requirements  in  the 
foregoing  areas  unless  specifically 
mandated  by  law  or  Executive  order. 

(f)  Selection  Procedures.  All  State 
agency  procurement  transactions  shall 
be  conducted  in  a  manner  that  provides 
maximum  open  and  free  competition 
with  this  section.  Procurement 
procedures  shall  not  contain  features 
which  restrict  or  eliminate  competition. 
The  State  agency  shall  have  written 
selection  procedures  which  shall 
provide,  as  a  minimum,  the  following 
procedural  requirements: 

(1)  Solicitation  of  offers,  whether  by 
competitive  sealed  bid  or  competitive 
negotiation,  shall  contain  a  clear  and 
accurate  description  of  the  technical 
requirements  for  the  material,  product, 
or  service  desired.  Descriptions  shall 
not,  in  competitive  procurements, 
contain  features  which  unduly  restrict 
competition.  Descriptions  may  include  a 
statement  of  the  qualitative  nature  of 
the  material,  product  or  service  desired 
and,  when  necessary,  shall  set  forth 
those  minimum  essential  characteristics 
and  standards  to  which  it  must  conform 


if  it  is  to  satisfy  its  intended  use.  When 
it  is  impractical  or  uneconomical  to 
describe  clearly  and  accurately  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  to 
define  the  performance  or  requirements 
of  the  material,  product  or  service 
desired.  The  specific  features  of  the 
named  brand  which  must  be  met  by 
offerors  shall  be  clearly  stated.  State 
agencies  shall  clearly  set  forth  all 
requirements  which  offerors  must  fulfill 
and  all  other  factors  to  be  used  in 
evaluating  bids  or  proposals. 

(2)  State  agencies  shall  make  awards 
only  to  responsible  contractors  that 
possess  the  potential  ability  to  perform 
successfully  under  the  terms  and 
conditions  of  a  proposed  procurement. 
Consideration  shall  be  given  to  such 
matters  as  contractor  integrity, 
compliance  with  public  policy,  record  of 
past  performance,  and  financial  and 
technical  resources. 

(g)  Procurement  Methods.  State 
agency  procurements  made  in  whole  or 
in  part  with  program  funds  shall  be  by 
one  of  the  following  methods: 

(1)  Small  Purchase  Procedures  are 
those  relatively  simple  and  informal 
procurement  methods  that  are  sound 
and  appropriate  for  a  procurement  of 
services,  supplies,  or  other  property, 
costing  in  the  aggregate  not  more  than 
$10,000.  State  agencies  shall  comply 
with  State  or  local  small  purchase  dollar 
limits  under  $10,000.  If  small  purchase 
procedures  are  used  for  a  procurement 
under  the  program,  price  or  rate 
quotations  shall  be  obtained  from  an 
adequate  number  of  qualified  sources. 

(2)  In  competitive  sealed  bids  (formal 
advertising),  sealed  bids  are  publicly 
solicited  and  a  firm-fixed-price  contract 
(lump  sum  or  unit  price)  is  awarded  to 
the  responsible  bidder  whose  bid, 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  for  bids, 
is  lowest  in  price. 

(i)  In  order  for  the  State  agency  to  use 
this  method  of  procurement  the 
following  conditions,  as  a  minimum, 
must  prevail: 

(A)  A  complete,  adequate,  and 
realistic  specification  or  purchase 
description  is  available. 

(B)  Two  or  more  responsible  suppliers 
are  willing  and  able  to  compete 
effectively  for  the  State  agency's 
business. 

(C)  The  procurement  lends  itself  to  a 
firm-fixed-price  contract,  and  selection 
of  the  successful  bidder  can 
appropriately  be  made  principally  on 
the  basis  of  price. 

(ii)  If  formal  advertising  is  used  for  a 
procurement  under  a  grant,  the  following 
requirements  shall  apply: 


(A)  A  sufficient  time  prior  to  the  date 
set  for  opening  of  bids,  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers.  In  addition,  the 
invitation  shall  be  publicly  advertised. 

(B)  The  invitation  for  bids,  including 
specifications  and  pertinent 
attachments,  shall  clearly  define  the 
items  or  services  needed  in  order  for  the 
bidders  to  properly  respond  to  the 
invitation. 

(C)  All  bids  shall  be  opened  publicly 
at  the  time  and  place  stated  in  the 
invitation  for  bids. 

(D)  A  firm-fixed-price  contract  award 
shall  be  made  by  written  notice  by  the 
State  agency  to  that  responsible  bidder 
whose  bid,  conforming  to  the  invitation 
for  bids,  is  lowest.  Where  specified  in 
the  bidding  documents,  factors  such  as 
discounts,  transportation  costs  and  life 
cycle  costs  shall  be  considered  in 
determining  which  bid  is  lowest. 
Payment  discounts  may  only  be  used  to 
determine  low  bid  when  prior 
experience  of  the  State  agency  indicates 
that  such  discounts  are  generally  taken. 

(E)  Any  or  all  bids  may  be  rejected  by 
the  State  agency  when  there  are  sound 
documented  business  reasons  in  the 
best  interest  of  the  program. 

(3)  In  competitive  negotiation. 
proposals  are  requested  from  a  number 
of  sources  and  the  Request  for  Proposal 
is  publicized,  negotiations  are  normally 
conducted  with  more  than  one  of  the 
sources  submitting  offers,  and  either  a 
fixed-price  or  cost-reimbursable  type 
contract  is  awarded,  as  appropriate. 
Competitive  negotiation  may  be  used  if 
conditions  are  appropriate  for  the  use  of 
formal  advertising.  If  competitive 
negotiation  is  used  for  procurement 
under  a  grant,  the  following 
requirements  shall  apply: 

(i)  Proposals  shall  be  solicited  from  an 
adequate  number  of  qualified  sources  to 
permit  reasonable  competition 
consistent  with  the  nature  and 
requirements  of  the  procurement.  The 
Request  for  Proposals  shall  be 
publicized  and  reasonable  requests  by 
other  sources  to  compete  shall  be 
honored  to  the  maximum  extent 
practicable. 

(ii)  The  Request  for  Proposal  shall 
identify  all  significant  evaluation 
factors,  including  price  or  cost  where 
required  and  their  relative  importance. 

(iii)  The  State  agency  shall  provide 
procedures  for  technical  evaluation  of 
the  proposals  received,  determinations 
of  responsible  offerors  for  the  purpose  of 
written  or  oral  discussions,  and 
selection  for  contract  award. 

(iv)  Award  may  be  made  to  the 
responsible  offeror  whose  proposal  will 
be  most  advantageous  to  the  State 
agency,  price  and  other  factors 
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the  terms,  conditions,  and  specifications 
of  their  contracts  or  purchase  orders. 

§  277. 1 5    Food  stamp  Investigations  and 
prosecutions. 


food  stamp  fraud  investigation  and 
prosecution  functions.  Such  employees 
need  not  be  assigned  full  time,  but  in  the 
event  they  are  employed  less  than  full 
time,  time  sheets  or  time  records  must 


for  the  purpose  of  making  an  eligibility 
determination,  and 
(5)  Audits. 

§  277.16    Suspension,  disallowance  and 
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considered.  Unsuccessful  offerors 
should  be  notified  promptly. 

(v)  State  agencies  may  utilize 
competitive  negotiation  procedures  for 
procurement  of  architectural/ 
engineering  professional  services 
whereby  competitors'  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected  subject  to 
negotiation  of  fair  and  reasonable 
compensation. 

(4)  Noncompetitive  negotiation  is 
procurement  through  solicitation  of  a 
proposal  from  only  one  source,  or  after 
solicitation  of  a  number  of  sources, 
competition  is  determined  inadequate. 
Noncompetitive  negotiation  may  be 
used  when  the  award  of  a  contract  is 
infeasible  under  small  purchase, 
competitive  bidding  (formal  advertising] 
or  competitive  negotiation  procedures. 
Awards  of  contracts  by  noncompetitive 
negotiation  are  limited  to  the  following: 

(i)  The  item  is  available  only  from  a 
single  source; 

(ii)  Public  exigency  or  emergency 
when  the  urgency  for  the  requirement 
will  not  permit  a  delay  incident  to 
competitive  procurement; 

(iii)  FNS  authorizes  noncompetitive 
procurement;  or 

(iv)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

(h)  Contract  Pricing.  The  cost  plus  a 
percentage  of  cost  and  percentage  of 
construction  cost  method(s)  of 
contracting  may  not  be  used  by  a  State 
agency.  State  agencies  shall  perform 
some  form  of  cost  or  price  analysis  in 
connection  with  every  procurement 
action  including  contract  modifications. 
Costs  or  prices  based  on  estimated  costs 
for  contracts,  paid  in  whole  or  in  part  by 
FNS  program  funds,  shall  be  allowed 
only  to  the  extent  that  costs  incurred  or 
cost  estimates  included  in  negotiated 
prices  are  consistent  with  Federal  cost 
principles. 

(i)  State  Agency  Procurement 
Records.  State  agencies  shall  maintain 
records  sufficient  to  detail  the 
significant  history  of  a  procurement. 
These  records  shall  include,  but  are  not 
neccessarily  limited  to.  information 
pertinent  to  the  rationale  for  the  method 
of  procurement,  the  selection  of  contract 
type,  the  contract  selection  or  rejection, 
and  the  basis  for  the  cost  or  price. 

(j)  Contract  provisions.  In  addition  to 
provisions  defining  a  sound  and 
complete  procurement  contract,  State 
agencies  shall  include  the  following 
contract  provisions  or  conditions  in  all 
procurement  contracts  and  subcontracts 
as  required  by  this  provision,  Federal 
law,  or  FNS: 

(1)  Contracts  other  than  small 
purchases  shall  contain  provisions  or 


conditions  which  will  allow  for 
administrative,  contractual,  or  legal 
remedies  in  instances  where  contractors 
violate  or  breach  contract  terms,  and 
provide  for  such  sanctions  and  penalties 
as  may  be  appropriate. 

(2)  Ail  contracts  in  excess  of  $10,000 
shall  contain  suitable  provisions  for 
termination  by  the  State  agency 
including  the  manner  by  which  it  will  be 
effected  and  the  basis  for  settlement.  In 
addition,  such  contracts  shall  describe 
conditions  under  which  the  contract 
may  be  terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(3)  All  contracts  awarded  in  excess  of 
$10,000  by  State  agencies  and  their 
contractors  or  subagencies  shall  contain 
a  provision  requiring  compliance  with 
Executive  Order  11246.  entitled  "Equal 
Employment  Opportunity,"  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  in  Department  of  Labor 
regulations  (29  CFR  Part  60). 

(4)  All  contracts  and  subcontracts  for 
construction  or  repair  shall  include  a 
provision  for  compliance  with  the 
Copeland  "Anti-Kickback"  Act  (18  USC 
874)  as  supplemented  in  Department  of 
Labor  regulations  (29  CFR  Part  3).  This 
Act  provides  that  each  contractor  or 
subagency  shall  be  prohibited  from 
inducing,  by  any  means,  any  person 
employed  in  the  construction, 
completion,  or  repair  of  public  work,  to 
give  up  any  part  of  the  compensation  to 
which  he  is  otherwise  entitled.  The  State 
agency  shall  report  all  suspected  or 
reported  violations  to  FNS. 

(5)  Where  applicable,  all  contracts 
awarded  by  State  agencies  and 
subagencies  in  excess  of  $2,000  for 
construction  contracts  in  excess  of 
$2,500  for  other  contracts  which  involve 
the  employment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  sections  103  and  107  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  USC  327-330)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5).  Under 
section  103  of  the  Act,  each  contractor 
shall  be  required  to  compute  the  wages 
of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  work  day  of  8  hours 
and  a  standard  work  week  of  40  hours. 
Work  in  excess  of  the  standard  work 
day  or  work  week  is  permissible 
provided  that  the  work  is  compensated 
at  a  rate  of  not  less  than  1  Vz  times  the 
basic  rate  for  ail  hours  worked  in  excess 
of  8  hours  in  any  calendar  day  or  40 
hours  in  the  work  week.  Section  107  of 
the  Act  is  applicable  to  construction 
work  and  provides  that  no  laborer  or 
mechanic  shall  be  required  to  work  in 
surroundings  or  under  working 


conditions  which  are  unsanitary, 
hazardous,  or  dangerous  to  his  health 
and  safety  as  determined  under 
construction,  safety,  and  health 
standards  promulated  by  the  Secretary 
of  Labor.  These  requirements  do  not 
apply  to  the  purchases  of  supplies  or 
materials  or  articles  ordinarily  available 
on  the  open  market,  or  contracts  for 
transportation  or  transmission  of 
intelligence. 

(6)  The  contract  shall  include  notice  of 
FNS  requirements  and  regulations 
pertaining  to  reporting  and  print  rights 
under  any  contract  involving  research, 
developmental,  experimental,  or 
demonstration  work  with  respect  to  any 
discovery  or  invention  which  arises  or  is 
developed  in  the  course  of  or  under  such 
contract,  and  of  FNS  requirements  and 
regulations  pertaining  to  copyrights  and 
rights  to  data  so  derived.' 

(7)  All  negotiated  contracts  (except 
those  awarded  by  small  purchases 
procedures)  awarded  by  State  agencies 
shall  include  a  provision  to  the  effect 
that  the  State  agency,  FNS,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to 
any  books,  documents,  papers,  and 
records  of  the  contractor  which  are 
directly  pertinent  to  that  specific 
contract,  for  the  purpose  of  making 
audit,  examination,  excerpts,  and 
transcriptions.  State  agencies  shall 
require  contracts  to  maintain  all 
required  records  for  three  years  after  the 
State  agency  makes  final  payments  or 
aU  other  pending  matters  are  closed, 
whichever  is  last. 

(8)  Contracts,  subcontracts,  and 
subgrants  of -amounts  in  excess  of 
$100,000  shall  contain  a  provision  which 
requires  compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  under  Section  306  of  the  Clean 
Air  Act,  Section  508  of  the  Clean  Water 
Act,  Executive  Order  11738,  and 
Environmental  Protection  Agency  (EPA) 
regulations,  which  prohibit  the  use 
under  nonexempt  Federal  contract, 
grants,  or  loans  of  facilities  included  on 
the  EPA  List  of  Violating  Facilities.  The 
provision  shall  require  reporting  of 
violafions  to  the  FNS  and  to  the  USEPA 
Assistant  Administrator  for 
Enforcement. 

(9)  Contracts  shall  recognize 
mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  State  energy 
conservation  plan  issued  in  compliance 
with  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-165). 

(k)  Contract  Administration.  State 
agencies  shall  maintain  a  contract 
administration  system  insuring  that 
contractors  perform  in  accordance  with 
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unobligated  balance  of  cash  withdrawn 
by  the  State  agency  for  the 
administration  of  the  program  in  the 
affected  State  or  Indian  reservation. 

(iii)  The  State  agency  shall  submit  to 
FNS  within  90  davs  after  the  date  of 


Where  contracts  are  awarded  for  audit 
services,  the  contracts  shall  include  a 
reference  to  OMB  Circular  A-102, 
Attachment  P. 

(2)  Audits  shall  be  made  in 
anrorriancfi  with  the  General 


(v)  Did  not  include  costs  property 
chargeable  to  other  Federally  assisted 
programs; 

(vi)  Were  properly  recorded  (i,e., 
correct  amount,  date)  and  supported  by 
source  documentation; 
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the  terms,  conditions,  and  specifications 
of  their  contracts  or  purchase  orders. 

§  277.15    Food  stamp  Investigations  and 
prosecutions. 

(a)  General.  This  section  establishes 
the  standards  and  procedures  for 
Federal  funding  of  State  and  local  costs 
of  Food  Stamp  Program  Fraud 
investigations,  prosecutions  and  fraud 
hearings. 

(b)  Funding.  Upon  submission  to  and 
approval  by  FNS  of  a  budget  revision 
and  the  information  required  by 
paragraph  (c)  of  this  section,  State 
agencies  will  be  funded  at  75  percent  of 
all  allowable  direct  and  indirect  costs  in 
accordance  with  the  requirements 
contained  in  this  section.  This  higher 
rate  may  apply  retroactively  beginning 
October  1, 1978  and  carry  forward  to  the 
current  period.  In  no  case  will  75  percent 
funding  apply  prior  to  October  1, 1978. 
In  cases  where  an  agency  other  than  the 
State  welfare  agency  is  or  will  be 
involved,  an  information  statement  shall 
be  submitted  by  each  State  agency  to 
include  this  operation. 

(c)  Stat$  Agency  Descriptions. 
Concurrent  with  the  budget  revision 
required  in  paragraph  (d)  of  this  section, 
the  State  agency  shall  submit  the 
following  information: 

(1)  Identification  of  the  organizational 
units,  with  a  brief  description  of  the 
fraud  hearing,  investigation  or 
prosecution  function  assigned,  that  is 
claimed  at  the  75  percent  rate; 

(2)  A  copy  of  the  statutes  or  court 
decisions  under  which  food  stamp  fraud 
cases  are  prosecuted; 

(3)  A  detailed  description  of  the 
coordination  between  the  investigative 
units  and  the  prosecuting  units,  and  the 
process  by  which  prosecuting  officials 
present  indictments  regarding  food 
stamp  fraud  cases; 

(4)  Agreement  that  investigative 
reports,  prepared  by  the  investigation  or 
prosecution  units,  and  other  related 
records  will  be  made  available  to  USDA 
upon  request;  and 

(5)  Assurance  that  the  fraud  hearing 
activity  claimed  under  this  part  is 
conducted  in  accordance  with  §  273.17. 

(d)  Budget  Revision.  The  State  agency 
shall  prepare  and  submit  a  budget 
revision  in  compliance  with  §§  272.2  and 
277.3  to  FNS  for  approval. 

(e)  Eligible  Activity.  The  following 
activities  performed  at  the  State  or  local 
level  shall  be  eligible  for  funding  at  75 
percent  of  the  costs  if  they  are  an 
integral  element  of  food  stamp 
investigations,  prosecutions,  and  fraud 
hearings. 

(1)  Direct  charges.  Direct  charges  are 
costs  which  may  be  directly  attributable 
to  employees  assigned  specifically  to  the 


food  stamp  fraud  investigation  and 
prosecution  functions.  Such  employees 
need  not  be  assigned  full  time,  but  in  the 
event  they  are  employed  less  than  full 
time,  time  sheets  or  time  records  must 
be  used  to  dociunent  the  amount  of  time 
spent  on  these  functions. 

(i)  For  investigation  function,  only 
employees  whose  State  or  local  job  title 
is  "Investigator"  or  a  similar  descriptive 
title  shall  be  eligible  for  the  increased 
funding.  Exceptions  shall  be  granted 
based  on  adequate  justification  that  the 
majority  of  the  job  duties  are 
specifically  related  to  the  investigative 
function. 

(ii)  Costs  related  to  the  investigative 
or  prosecutive  function  which  are 
performed  by  agencies  othgr  than  the 
State  agency  shall  be  based  on  a  formal 
agreement  between  the  State  or  local 
agency  and  provider  agency.  These 
interagency  agreements  shall  meet  the 
requirements  of  this  Part  in  regard  to 
allowable  charges.  Funding  under  these 
interagency  agreements  shall  be 
provided  by  the  State  agency  from  their 
funds  and  funds  made  available  by  FNS. 

(iii)  Costs  relating  to  the 
establishment  and  collection  of  claims, 
vftien  performed  by  investigators  or 
prosecutors  or  by  any  separate  unit 
having  claims  establishment  or 
collection  as  its  primary  function,  shall 
be  eligible  for  the  increased  funding. 

(2)  Indirect  charges.  Indirect  charges 
are,  in  general,  those  costs  which  are 
attributable  through  allocation  to  the 
food  stamp  fraud  investigation  and 
prosecution  functions. 

(3)  Documentation.  The  requirements 
of  appendix  A,  Part  277,  Section  (2)(E), 
and  (2){F)  will  be  followed  for  the 
classification  and  documentation  of 
costs  by  the  State  or  local  agency. 

(f)  Ineligible  Activity.  The  following 
activities,  whether  performed  at  the 
State  or  local  level,  shall  be  allowable 
only  at  the  50  percent  funding  level,  and 
shall  be  ineligible  for  funding  at  the  75 
percent  level. 

(1)  Administrative  reviews,  such  as 
fair  hearings  as  required  per  7  CFR  273 
or  Performance  Reporting  System 
reviews  required  per  7  CFR  275. 

(2)  Investigations  of  authorized  retail 
or  wholesale  food  concerns  except  when 
performed  in  coordination  with  USDA 
Office  of  Inspector  General  and  FNS. 

(3)  Investigations  or  establishing 
claims  against  households  by  workers 
whose  regular  duties  include  the 
determination  of  a  household's 
eligibility  for  participation  in  the  Fotfct;, 
Stamp  ft-ogram,  except  as  may  be  ^ 
granted  under  the  provisions  of  (e)(l)(i]. 

(4)  Verification  of  eligibility 
information  provided  by  the  household 


for  the  purpose  of  making  an  eligibility 
determination,  and 
(5)  Audits. 

§  277. 1 6    Suspension,  disallowance  and 
program  doseout 

(a)  Suspension.  When  a  State  agency 
has  materially  failed  to  comply  with  any 
of  the  provisions  contained  in  the  Act, 
regulations,  or  FNS-approved  State  Plan 
of  Operation,  FNS  may,  after  written 
notification  to  the  State  agency, 
temporarily  withhold  some  or  all 
Federal  reimbursements  for  costs  of 
administration  of  the  Food  Stamp 
Program  in  accordance  with  §  276.4. 
Adjustments  will  be  made  either  by 
adjusting  the  Letter  of  Credit 
authorization  or  by  not  allowing  the 
State  agency  to  withdraw  funds. 

(b)  Disallowance.  (1)  FNS  may 
disallow  costs  in  accordance  with 
Section  276  and  effect  nonpayment  for 
some  or  all  costs  incurred  by  a  State 
agency  which  are  normally  allowable 
but  are  determined  by  FNS  to  be 
nonreimbursable  because  the  State 
agency  has  failed  to  comply  with  any  of 
the  provisions  contained  in  the  Act, 
regulations,  or  FNS-approved  State  Plan 
of  Operation. 

(2)  FNS  may  also  disallow  costs  and 
institute  recovery  of  Federal  funds  when 
a  State  agency  fails  to  adhere  to  the  cost 
principles  of  this  Part  and  Appendix 
"A". 

(c)  Offsets  to  the  Letter  of  Credit.  (1) 
FNS  may  recover  funds  when  owed  by 
the  State  agency  to  FNS  through  onsets 
to  the  Letter  of  Credit.  Offsets  shall 
include: 

(i)  Costs  determined  by  FNS  to  be 
disallowed  under  the  provisions  of  this 
Part; 

(ii)  Unallowable  costs  resulting  from 
audit  or  investigation  findings;  or 

(iii)  Amounts  owed  which  have  been 
billed  to  the  State  agency  and  which  the 
State  agency  has  failed  to  pay  without 
cause  acceptable  to  FNS. 

(2)  The  amounts  recovered  through 
the  offset  procedure  should  be  in  one 
lump  sum.  If  recovery  of  funds  through 
the  offset  procedure  is  not  possible  in 
one  lump  sum,  FNS  shall  make 
appropriate  adjustments  to  recover  the 
funds  in  not  more  than  three  fiscal 
years. 

(d)  Program  Transfer  or  Termination. 
(1)  When  termination  or  transfer  of  a 
State  program  has  been  agreed  upon  by 
FNS,  the  following  closeout  procedure 
shall  be  observed: 

(i)  Upon  request,  FNS  shall  make  or 
arrange  for  prompt  payment  to  the  State 
agency  for  allowable  costs  not  covered 
V  by  previous  payments. 

(ii]  The  State  agency  shall 
immediately  refimd  to  FNS  any 
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with  requirements  for  tested  items,  and 
negative  assurance  for  untested  items. 

(4)  Comments  on  the  accuracy  and 
completeness  of  financial  reports  and 
claims  for  advances  or  reimbursements 


shall  also  be  informed  of  irregularities 
within  their  jurisdiction. 

(8)  Recipients  shall  require 
subrecipients  that  are  local  governments 
of  Indian  tribal  governments  to  adopt 


Cognizant  Federal  Agency  means  the 
Federal  agency  recognized  by  OMB  as  having 
the  predominate  interest  in  terms  of  program 
dollars. 

Cost  allocation  plan  means  the 
documentation  identifying,  accumulating,  and 
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unobligated  balance  of  cash  withdrawn 
by  the  State  agency  for  the 
administration  of  the  program  in  the 
affected  State  or  Indian  reservation. 

(iii)  The  State  agency  shall  submit  to 
FNS  within  90  days  after  the  date  of 
termination  of  the  program,  all  required 
financial,  performance,  and  other 
reports.  FNS  may  grant  extensions  when 
requested  by  the  State  agency. 

(iv)  FNS  shall  adjust  the  amount 
authorized  by  the  Letter  of  Credit  in 
order  to  effect  payment  of  any  amounts 
due  the  State  agency,  and  if  appropriate, 
shall  bill  the  State  agency  for  any 
amounts  due  to  FNS.  The  amounts  of 
such  billings  shall  be  promptly  remitted 
to  FNS. 

(v)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
the  program.  FNS  shall  retain  the  right 
to  disallow  costs  or  recover  funds 
resulting  from  the  final  audit  findings. 

(2)  Provisions  of  §  277.13  apply  for  any 
property  acquired  with  program  funds  or 
received  from  the  Federal  Government 
in  connection  with  the  program  and 
which  was  in  use  in  the  affected  project 
area  or  areas. 

§  277.17    Audit  requirenwnt*. 

(a)  General.  This  section  sets  forth  the 
audit  requirements  for  State  agencies 
that  receive  FNS  program  funds.  Audits 
shall  be  conducted  on  an  organization- 
wide  basis.  Such  audits  are  to  determine 
whether: 

(1)  Financial  operations  are  conducted 
properly; 

(2)  The  financial  statements  are 
presented  fairly; 

[3]  The  organization  has  complied 
with  laws  and  regulations  affecting  the 
expenditure  of  Federal  funds; 

(4)  Internal  procedures  have  been 
established  to  meet  the  objectives  of 
Federally  assisted  programs;  and 

(5)  Financial  reports  to  the  Federal 
Government  contain  accurate  and 
reliable  information. 

Except  where  required  by  law,  no 
additional  requirements  for  audit  will  be 
imposed  by  FNS  unless  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  The  provisions  of  this  section  do 
not  limit  the  authority  of  FNS  to  make 
audits  of  State  agencies,  their 
subdivisions,  and  subcontracts. 
However,  if  independent  audits 
arranged  for  by  State  agencies  meet  the 
requirements  prescribed  herein,  FNS 
shall  rely  on  them,  and  any  additional 
audit  work  already  done. 

(b)  Audit  Standards.  (1)  State  agencies 
shall  use  their  own  procedures  to 
arrange  for  independent  audits,  and  to 
prescribe  the  scope  of  audits,  provided 
that  the  audits  comply  with  the 
requirements  set  forth  in  this  section. 


Where  contracts  are  awarded  for  audit 
services,  the  contracts  shall  include  a 
reference  to  OMB  Circular  A-102, 
Attachment  P. 

(2)  Audits  shall  be  made  in 
accordance  with  the  General 
Accounting  Office  "Standards  for  Audit 
of  Governmental  Organizations, 
Programs,  Activities,  and  Functions,  the 
Guidelines  for  Financial  and 
Compliance  Audits  of  Federally 
Assisted  Program,"  and  any  compliance 
supplements  approved  by  OMB,  and 
generally  accepted  auditing  standards 
established  by  the  American  Institute  of 
Certified  Public  Accountants. 

(c)  Purpose  of  Audit.  Audits  will 
include,  at  a  minimum,  an  examination 
of  the  systems  of  internal  control, 
systems  established  to  ensure 
compliance  with  laws  and  regulations 
affecting  the  expenditure  of  Federal 
funds,  financial  transactions  and 
accounts,  and  financial  statements  and 
reports  of  State  agencies.  These 
examinations  are  to  determine  whether: 

(1)  There  is  effective  control  over  and 
proper  accounting  for  revenues 
expenditures,  assets,  and  liabilities. 

(2)  The  financial  statements  are 
presented  fairly  in  accordance  with 
generally  accepted  accounting 
principles. 

(3)  The  Federal  financial  reports 
(including  Financial  Status  Reports, 
Cash  Reports,  and  claims  for  advances 
and  reimbursements)  contain  accurate 
and  reliable  financial  data;  and  are 
presented  in  accordance  with  the  terms 
of  applicable  agreements,  and  in 
accordance  with  Attachment  H  of  OMB 
Circular  A-102. 

(4)  Federal  funds  are  being  expended 
in  accordance  with  the  terms  of 
applicable  agreements  and  those 
provisions  of  Federal  law  or  regulations 
that  could  have  a  material  effect  on  the 
financial  statements  or  on  the  awards 
tested. 

(d)  Audit  Coverage.  A  representative 
number  of  charges  to  Federal  funds  shall 
be  tested.  The  test  shall  be 
representative  of: 

(1)  The  universe  of  Federal  funds 
received,  and 

(2)  All  cost  categories  that  materially 
affect  the  award.  The  test  is  to 
determine  whether  the  charges: 

(i)  Are  necessary  and  reasonable  for 
the  proper  administration  of  the 
program; 

(ii)  Conform  to  any  limitations  or 
exclusions  in  the  award; 

(iii)  Were  given  consistent  accounting 
treatments  and  applied  uniformly  to 
both  Federally  assisted  and  other 
activities  of  the  State  agency; 

(iv)  Were  net  of  applicable  credits; 


(v)  Did  not  include  costs  property 
chargeable  to  other  Federally  assisted 
programs; 

(vi)  Were  properly  recorded  (i,e., 
correct  amount,  date)  and  supported  by 
source  documentation; 

(vii)  Were  approved  in  advance,  if 
subject  to  prior  approval  in  accordance 
with  Financial  Management  Circular  74- 
4; 

(viii)  Were  incurred  in  accordance 
with  competitive  purchasing  procedures, 
if  covered  by  OMB  Circular  A-102. 
Attachment  O;  and 

(ix)  Were  allocated  equitably  to 
benefiting  activities,  including  non- 
Federal  activities. 

(3)  Audits  usually  will  be  made 
annually,  but  not  less  frequently  than 
every  two  years. 

(4)  If  the  auditors  become  aware  of 
irregularities  in  the  State  agency, 
subagency  or  subcontractor,  the  auditor 
shall  promply  notify  the  cognizant 
agency  and  State  agency  management 
officials  above  the  level  of  involvement. 
Irregularities  include  such  matters  as 
conflict  of  interest,  falsification  of 
records  or  reports,  and  misappropriation 
of  funds  and  other  assets. 

(e)  Audit  Report.  The  audit  report 
shall  include: 

(1)  Financial  statements,  including 
footnotes,  of  the  State  agency, 
subagency.  or  subcontractor 
organization. 

(2)  The  auditor's  comments  on  the 
financial  statements  which  should: 

(i)  Identify  the  statements  examined 
and  the  period  covered. 

(ii)  Identify  the  various  programs 
under  which  the  organization  received 
Federal  funds,  and  the  amounts  received 
for  each  program. 

(iii)  State  that  the  audit  was  done  in 
accordance  with  paragraph  (d)  above. 

(iv)  Express  an  opinion  as  to  whether 
the  financial  statements  are  fairly 
presented  in  accordance  with  generally 
accepted  accounting  principles.  If  an 
unqualified  opinion  cannot  be 
expressed,  state  the  nature  of  the 
qualification. 

(3)  The  auditor's  comments  on 
compliance  and  internal  control  which 
should: 

(i)  Include  comments  on  weaknesses 
in  and  noncompliance  with  the  systems 
of  internal  control,  separately 
identifying  material  weaknesses. 

(ii)  Identify  the  nature  arid  impact  of 
any  noted  instances  of  noncompliance 
with  the  terms  of  agreements  and  those 
provisions  of  Federal  law.  or  regulation 
that  could  have  a  material  effect  on  the 
financial  statements  and  reports. 

(iii)  Contain  an  expression  of  positive 
assurance  with  respect  to  compliance 
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not  be  a  general  expense  required  to  carry 


(E)  Direct  costs. 


When  this  method  is  used,  a  determination 
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with  requirements  for  tested  items,  and 
negative  assurance  for  untested  items. 

(4)  Comments  on  the  accuracy  and 
completeness  of  financial  reports  and 
claims  for  advances  or  reimbursements 
to  Federal  agencies. 

(5)  Comments  on  corrective  action 
taken  or  planned  by  the  State  agency. 

(f)  Record  Retention.  Work  paper  and 
reports  shall  be  retained  for  a  minimum 
of  three  years  from  the  date  of  the  audit 
report  unless  the  auditor  is  notified  in 
writing  by  the  cognizant  agency  of  the 
need  to  extend  the  retention  period.  The 
audit  workpapers  shall  be  made 
available  upon  request  to  the  cognizant 
agency  or  its  designees  and  the  General 
Accounting  Office  or  its  designees. 

(g)  Cognizant  Agency 
Responsibilities.  The  cognizant  agency 
shall  have  the  following  responsibilities: 

(1)  Obtain  or  make  qualify  assessment 
reviews  of  the  work  of  non-Federal 
audit  organizations,  and  provide  the 
results  to  other  interested  audit 
agencies.  If  a  non-Federal  audit 
organization  is  responsible  for  audits  of 
State  agencies  that  have  different 
cognizant  audit  agencies,  a  single 
quality  assessment  review  will  be 
arranged. 

(2)  Assure  that  all  audit  reports  of 
State  agencies  that  affect  Federally 
assisted  programs  are  received, 
reviewed,  and  distributed  to  appropriate 
Federal  audit  officials.  These  officials 
will  be  responsible  for  distributing  audit 
reports  to  their  program  officials. 

(3)  Whenever  significant  inadequacies 
in  an  audit  are  disclosed,  the  State 
agency  will  be  advised  and  the  auditor 
will  be  called  upon  to  take  corrective 
action.  If  corrective  action  is  not  taken, 
the  cognizant  agency  shall  notify  the 
State  agency  and  Federal  awarding 
agencies  of  the  facts  and  its 
recommendation.  Major  inadequacies  or 
repetitive  substandard  performance  of 
independent  auditors  shall  be  referred 
to  appropriate  professional  bodies. 

(4)  Assure  that  satisfactory  audit 
coverage  is  provided  in  a  timely  manner 
and  in  accordance  with  the  provisions  of 
this  section. 

(5)  Provide  technical  advice  and  act 
as  a  liaison  between  Federal  agencies, 
independent  auditors  and  State 
agencies. 

(6)  Maintain  a  followup  system  on 
audit  findings  and  investigative  matters 
to  assure  that  audit  findings  are 
resolved. 

(7)  Inform  other  affected  audit 
agencies  of  irregularities  uncovered.  The 
audit  agencies,  in  turn,  shall  inform  all 
appropriate  officials  in  their  agencies. 
State  or  local  government  law 
enforcement  and  prosecuting  authorities 


shall  also  be  informed  of  irregularities 
within  their  jurisdiction. 

(8)  Recipients  shall  require 
subrecipients  that  are  local  governments 
of  Indian  tribal  governments  to  adopt 
the  requirements  in  paragraph  (d) 
through  (f).  The  recipient  shall  ensure 
that  the  subrecipient  audit  reports  are 
received  as  required,  and  shall  submit 
the  reports  to  the  cognizant  agency.  The 
cognizant  agency  will  have  the 
responsibility  for  those  reports 
described  in  paragraph  (g). 

Appendix  A — Principles  for  Determining 
Costs  Applicable  to  Administration  of  the 
Food  Stamp  Program  by  State  Agencies 

This  appendix  sets  forth  the  procedurss 
implementing  uniform  requirements  for  the 
negotiations  and  approval  of  cost  allocation 
plans  with  State  agencies,  in  accordance  with 
the  provisions  of  Federal  Management 
Circular  (FT^C)  74-4  and  OASC-10,  "Cost 
Principles  and  Procedures  for  Establishing 
Cost  Allocation  Plans  and  Indirect  Cost  Rates 
for  Grants  and  Contracts  with  the  Federal 
Government,"  U.S.  Department  of  Health, 
Education,  and  Welfare.  This  material  is 
adapted  substantially  from  the  circular: 
changes  have  been  made  only  when 
necessary  in  order  to  conform  with  legislative 
constraints. 

A.  Purpose  and  scope. 

(1)  Objectives.  This  Appendix  sets  forth 
principles  for  determining  the  allowable  costs 
of  administering  the  Food  Stamp  Program  by 
State  agency  under  FNS  approved  State  Plans 
of  Operation.  The  principles  are  for  the 
purpose  of  cost  determination  and  are  not 
intended  to  identify  the  circumstances  or 
dictate  the  extent  of  Federal  and  State  or 
local  participation  in  the  financing  of  the 
Program.  They  are  designed  to  provide  that 
all  federally  assisted  programs  bear  their  fair 
share  of  costs  recognized  under  these 
principles,  except  where  restricted  or 
prohibited  by  law.  No  provision  for  profit  or 
other  increment  above  cost  is  intended. 

(2)  Policy  guides.  The  application  of  these 
principles  is  based  on  the  fundamental 
premises  that: 

(a)  State  agencies  are  responsible  for  the 
efficient  and  effective  administration  of  the 
Food  Stamp  Program  through  the  application 
of  sound  management  practice. 

(b)  The  State  agency  assumes  the 
responsibility  for  seeing  that  Food  Stamp 
Program  funds  have  been  expended  and 
accounted  for  consistent  with  underlying 
agreements  and  program  objectives. 

(c)  Each  State  agency,  in  recognition  of  its 
own  unique  combination  of  staff  facilities 
and  experience,  will  have  the  primary 
responsibility  for  employing  whatever  form  of 
organization  and  management  techniques  as 
may  be  necessary  to  assure  proper  and 
efficient  administration. 

(3)  Application.  These  principles  will  be 
applied  by  FNS  in  determining  costs  incurred 
by  State  agencies  receiving  FNS  payments  for 
administering  the  Food  Stamp  Program. 

(B)  Definitions.-  Approval  or  authorization 
by  FNS  means  documentation  evidencing 
consent  prior  to  incurring  specific  costs. 


Cognizant  Federal  Agency  means  the 
Federal  agency  recognized  by  OMB  as  having 
the  predominate  interest  in  terms  of  program 
dollars. 

Cost  allocation  plan  means  the 
documentation  identifying,  accumulating,  and 
distributing  allowable  costs  of  program 
administration  together  with  the  allocation 
methods  used. 

Cost,  as  used  herein,  means  cost  as 
determined  on  a  cash,  accrual,  or  other  basis 
acceptable  to  FNS  as  a  discharge  of  the  State 
agency's  accountability  for  FNS  funds. 

Cost  center  means  a  pool,  summary 
account,  objective  or  area  established  for  the 
accumulation  of  costs.  Such  areas  include 
objective  organizational  units,  functions, 
objects  or  items  of  expense,  as  well  as 
ultimate  cost  objective(s)  including  specific 
costs,  products,  projects,  contracts,  programs 
and  other  operations. 

Federal  agency  means  FNS  and  also  any 
department,  agency,  commission,  or 
instrumentality  in  the  executive  branch  of  the 
Federal  Government  which  makes  grants  to 
or  contracts  with  Slate  or  local  governments. 

Payments  for  administrative  costs  means 
reimbursement  or  advances  for  costs  to  Stale 
.igencies  pursuant  to  any  agreement  whereby 
FNS  provides  funds  to  carry  out  programs, 
services,  or  activities  m  connection  with 
admmistration  of  the  Food  Stamp  Program. 
The  principles  and  policies  stated  in  this 
Appendix  as  applicable  to  program  payments 
in  general  also  apply  to  any  State  agency 
obligations  under  a  cost  reimbursement  type 
of  agreement  performed  by  a  subagency. 
including  contracts  and  subcontracts. 

Food  Stamp  Program  administration  means 
those  activities  and  operations  of  the  Stale 
agency  which  are  necessary  to  carry  out  the 
purposes  of  the  Food  Stamp  Act.  including 
any  portion  of  the  Program  financed  by  the 
State  agency. 

Local  unit  means  any  political  subdivision 
of  government  below  the  State  level. 

Other  agencies  of  the  State  means 
departments  or  agencies  of  the  State  or  local 
unit  which  provide  goods,  facilities,  and 
services  to  a  State  agency. 

Subagencies  means  the  organization  or 
person  to  which  a  State  agency  makes  any 
payment  for  acquisition  of  goods,  materials 
or  services  for  use  in  administering  the  Food 
Stamp  Program  and  which  is  accountable  to 
the  State  agency  for  the  use  of  the  funds 
provided. 

Service,  as  used  herein,  means  goods  and 
facilities,  as  well  as  services. 

Supporting  services  means  auxiliary 
functions  necessary  to  sustain  the  direct 
effort  of  administering  the  Program.  These 
services  may  be  centralized  in  the  State 
agency  or  in  some  other  agency,  and  include 
procurement,  payroll,  personnel  functions, 
maintenance  and  operation  of  space,  data 
processing,  accounting,  budgeting,  auditing, 
mail  and  messenger  service,  and  the  like. 

(C)  Basic  guidelines. 

[1]  Factors  affecting  allowability  of  costs. 
To  be  allowable  under  the  Program,  costs 
must  meet  the  following  general  criteria: 

(a)  Be  necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  Program, 
be  allocable  thereto  under  these  principles, 
and.  except  as  specifically  provided  herein. 


*S 
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which  will  substantiate  the  propriety  of 


(9)  Resolution  of  problems.  The  Office  of  shall  be  limited  to  the  anticipated  maximum 
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not  be  a  general  expense  required  lo  carry 
out  the  overall  responsibilities  of  State  or 
local  governments. 

(b)  Be  authorized  or  not  prohibited  under 
Slate  or  local  laws  or  regulations. 

(c)  Conform  to  any  limitations  or 
exclusions  set  forth  in  these  principles, 
Federal  Laws,  or  other  governing  limitations 
as  lo  types  or  amounts  of  cost  items. 

(d)  Be  consistent  with  policies,  regulations, 
and  procedures  that  apply  uniformly  to  both 
federally  assisted  and  other  activities  of  the 
unit  of  government  of  which  the  State  agency 
is  a  part. 

(e)  Be  accorded  consistent  treatment 
through  application  of  generally  accepted 
accounting  principles  appropriate  to  the 
circumstances. 

(f)  Not  be  allocable  to  or  included  as  a  cost 
to  any  other  federally  financed  program  in 
either  the  current  or  a  prior  period. 

(g)  Be  the  net  of  all  applicable  credits. 
(2J  Allocable  costs. 

(a)  A  cost  allocable  to  a  particular  cost 
objective  lo  the  extent  of  benefits  received  by 
such  objective. 

(bj  Any  cost  allocable  to  a  particular 
program  or  cost  objective  under  these 
principles  may  not  be  shifted  to  other  Federal 
programs  to  overcome  fund  deficiencies, 
avoid  restrictions  imposed  by  law  or  grant 
agreement,  or  for  other  reasons. 

(c)  Where  an  allocation  of  joint  cost  will 
ultimately  result  in  charges  to  the  Program, 
an  allocation  plan  will  be  required  as 
prescribed  in  Section  1  of  these  principles. 

(3)  Applicable  credits. 

(a)  Applicable  credits  refer  to  those 
receipts  or  reduction  of  expenditure-type 
transactions  which  offset  or  reduce  expense 
items  allocable  to  programs  as  direct  or 
indirect  costs.  Examples  of  such  transactions 
are:  Purchase  discounts;  rebates  or 
allowances;  recoveries  or  indemnities  on 
fosses;  sale  of  publications,  equipment,  and 
scrap;  income  from  personal  or  incidental 
services;  and  adjustments  of  overpayments  or 
erroneous  charges. 

(b)  Applicable  credits  may  also  arise  when 
Federal  funds  are  received  or  are  available 
from  sources  other  than  FNS  to  finance 
operations  or  capital  items  donated  or 
financed  by  the  Federal  Government  to  fulfill 
matching  requirements  under  another 
program.  These  types  of  credits  should 
likewise  be  used  to  reduce  related 
expenditures  in  determining  the  rates  or 
amounts  applicable  to  a  given  program. 

(D)  Composition  of  cost. 

(1)  Total  cost.  The  total  cost  of  a  program  is 
comprised  of  the  allowable  direct  cost 
incident  to  its  performance,  plus  its  allocable 
portion  of  allowable  indirect  costs,  less 
applicable  credit. 

(2)  Classification  costs.  There  is  no 
universal  rule  for  classifying  certain  costs  as 
either  direct  or  indirect  under  every 
accounting  system.  A  cost  may  be  direct  with 
respect  to  some  specific  service  or  function. 
but  indirect  with  respect  to  a  program  or 
other  ultimate  cost  objective  However,  it  is 
essential  that  each  item  of  cost  be  treated 
consistently  either  as  a  direct  or  an  indirei.t 
cost.  Specific  guides  for  determining  direct 
and  indirect  costs  allocable  under  the 
Program  are  provided  in  the  section  which 
follows. 


(E)  Direct  costs. 

(1)  General.  Direct  costs  are  those  that  can 
be  identified  specifically  with  a  particular 
cost  objective.  These  costs  may  be  charged 
directly  to  the  Program,  contracts,  or  to  other 
programs  against  which  costs  are  finally 
lodged.  Direct  costs  may  also  be  charged  to 
cost  objectives  used  for  the  accumulation  of 
costs  pending  distribution  in  the  course  to 
programs  and  other  ultimatecosts  objectives, 

(2)  Application.  Typical  direct  costs 
chargeable  to  the  Program  are: 

(a)  Compensation  of  employees  for  the  time 
and  effort  devoted  specifically  to  the 
administration  of  the  Program. 

(b)  Cost  of  materials  acquired,  consumed, 
or  expended  specifically  for  the  purpose  of 
the  Program. 

(cj  Equipment  and  other  approved  capital 
expenditures. 

(d)  Other  items  of  expense  incurred 
specifically  for  efficiently  and  effectively 
administering  the  Program. 

(e)  Service  furnished  specifically  for  the 
Program  by  other  agencies,  provided  such 
charges  are  consistent  with  criteria  outlined 
in  Section  G  of  these  principles. 

(F)  Indirect  costs. 

(1)  General,  Indirect  costs  are  those  (a) 
incurred  for  a  common  or  joint  purpose 
benefiting  more  than  one  cost  objective,  and 
(b)  not  readily  assignable  to  the  cost 
objectives  specifically  benefited,  without 
effort  disproportionate  to  the  result  achieved. 
The  term  indirect  cost  as  used  herein  applies 
to  costs  of  this  type  originating  in  the  State 
agency,  as  well  as  those  incurred  by  other 
departments  in  supplying  goods,  services, 
and  facilities,  to  the  State  agency.  To 
facilitate  equitable  distribution  of  indirect 
expenses  to  the  cost  objectives  served,  it  may 
be  necessary  to  establish  a  number  of  pools 
of  indirect  costs  within  a  State  agency  or  in 
other  agencies  providing  services  to  a  State 
agency.  Indirect  cost  pools  should  be 
distributed  to  benefiting  cost  objectives  on 
bases  which  will  produce  an  equitable  result 
m  consideration  of  relative  benefits  derived. 

(2)  State  agency  indirect  costs.  All  State 
agency  indirect  costs,  including  the  various 
levels  of  supervision,  are  eligible  for 
allocation  to  the  program  provided  they  meet 
the  conditions  set  forth  in  their  principles.  In 
lieu  of  determining  the  actual  amount  of  State 
rigency  mdirect  cost  allocable  to  the  program 
the  following  methods  may  be  used: 

(a|  Predetermined  fixed  rates  for  indirect 
costs.  A  predetermined  fixed  rate  for 
computing  mdirect  costs  applicable  to 
program  administration  may  be  negotiated 
annually  m  situations  where  the  cost 
experience  and  other  pertinent  facts 
available  are  deemed  sufficient  to  enable  the 
parlies  lo  reach  an  informed  judgment  (1)  as 
to  the  probable  level  of  mdirect  costs  in  the 
Stale  agency  during  the  period  to  be  covered 
by  the  negotialed  rate,  and  (2)  that  the 
amount  allowable  under  the  predetermined 
rale  would  not  exceed  actual  indirect  costs. 

(1)1  Negotiated  lump  sum  for  overhead.  A 
negotiated  fixed  amount  in  lieu  of  indirect 
costs  may  be  appropriate  under 
circumstances  where  the  benefits  derived 
from  a  State  agency's  indirect  services 
cannot  be  readily  determined  as  in  the  case 
of  a  small  self-contained  or  isolated  activity. 


When  this  method  is  used,  a  determination 
should  be  made  that  the  amount  negotiated 
will  be  approximately  the  same  as  the  actual 
indirect  cost  that  may  be  incurred.  Such 
amounts  negotiated  in  lieu  of  indirect  costs 
will  be  treated  as  an  offset  to  total  indirect 
expenses  of  the  State  agency  before 
allocation  to  remaining  activities.  The  base 
on  which  such  remaining  expenses  are 
allocated  should  be  appropriately  adjusted. 
(3)  Limitation  on  indirect  costs. 

(a)  Some  Federal  programs  may  be  subject 
to  laws  that  limit  the  amount  of  indirect  cost 
that  may  be  allowed.  Agencies  that  sponsor 
programs  of  this  type  will  establish 
procedures  which  will  assure  that  the  amount 
actually  allowed  for  indirect  costs  under  each 
such  program  does  not  exceed  the  maximum 
allowable  under  the  statutory  limitation  or 
the  amount  otherwise  allowable  under  these 
principles,  whichever  is  the  smaller. 

(b)  When  the  amount  allowable  under  a 
statutory  limitation  is  less  than  the  amount 
otherwise  allocable  as  indirect  costs  under 
these  principles,  the  amount  not  recoverable 
as  indirect  costs  under  a  program  may  not  be 
shifted  to  another  federally  sponsored 
program  or  contract, 

{G)  Cost  incurred  by  other  agencies  of  the 
State, 

(1)  General.  The  cost  of  service  provided 
by  other  agencies  may  only  include  allowable 
direct  costs  of  the  service  plus  a  pro  rata 
share  of  allowable  supporting  costs  and 
supervision  directly  required  in  performing 
the  service,  but  not  supervision  of  a  general 
nature  such  as  that  provided  by  the  head  of  a 
department  and  his  staff  assistants  not 
directly  involved  in  operations.  However, 
supervision  by  the  head  of  a  department  or 
agency  whose  sole  function  is  providing  the 
service  furnished  would  be  an  eligible  cost. 
Supporting  costs  include  those  furnished  by 
other  units  of  the  supplying  department  or  by 
other  agencies. 

(2)  Alternative  methods  of  determining 
indirect  cost.  In  lieu  of  determining  actual 
indirect  cost  related  to  a  particular  service 
furnished  by  other  agencies  of  the  State, 
either  of  the  following  alternative  methods 
may  be  used  provided  only  one  method  is 
used  for  a  specific  service  during  the  fiscal 
year  involved. 

(a)  Standard  indirect  rate.  An  amount 
equal  to  ten  percent  of  direct  labor  cost  in 
providing  the  service  performed  by  other 
agencies  of  the  State  (excluding  overtime, 
shift,  or  holiday  premiums,  and  fringe 
benefits)  may  be  allowed  in  lieu  of  actual 
allowable  indirect  cost  for  that  service. 

(b)  Predetermined  fixed  rate.  A 
predetermined  fixed  rate  for  indirect  cost  of 
the  unit  or  activity  providing  service  may  be 
negotiated  as  set  forth  in  section  K(2)(a]  of 
these  principles. 

(H)  Cost  incurred  by  State  agency  for 
others.  The  principles  provided  in  section  G 
will  also  be  used  in  determining  the  cost  of 
services  provided  by  the  State  agency  to 
another  agency. 

(I)  Cost  Allocation  Plan 

(1)  A  cost  allocation  will  be  required  to 
support  the  distribution  of  any  indirect  costs. 
All  costs  allocable  to  the  Food  Stamp 
Program  under  cost  allocation  plans  will  be 
supported  by  formal  accounting  records 
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program  or  other  cost  objective  will  be 
supported  by  appropriate  time  reports  or 
approved  time  study  methodologies.  The 
method  used  should  be  included  in  the  cost 
allocation  plan  and  should  be  approved  by 


total  compensation  for  employees  is 
reasonable  as  defmed  in  paragraph  (10){a)  of 
these  principles. 

(a)  Employee  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 


Banfaa  tt^nm 


Iho 


substantial  part  of  its  activities  to  influencing 
legislation. 

(b)  Reference  material.  The  cost  of  books, 
and  subscriptions  to  civic,  business, 
professional,  and  technical  periodicals  is 

nllnu/ahlp  u;hpn  rpl;ifprl  tn  the  nrnffram. 
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which  will  substantiate  the  propriety  of 
eventual  charges. 

(2)  There  are  two  types  of  cost  allocation 
plans: 

(a)  Statewide  or  central  service  cost 
allocation  plan  identifies  and  distributes  the 
cost  of  services  provided  by  support 
organizations  to  those  departments  or  units 
participating  in  Federal  programs. 

(b)  Indirect  cost  proposals  distribute  the 
administrative  or  joint  costs  incurred  by  the 
State  agency  and  the  cost  of  service  allocable 
to  it  under  the  Statewide  or  central  service 
cost  allocation  plan  in  a  ratio  to  all  work 
performed  by  the  State  agency.  The  process 
involves  applying  a  percentage  relationship 
of  indirect  cost  to  direct  cost. 

(3)  Requirements.  The  cost  allocation  plan 
of  the  State  agency  shall  cover  all  allocated 
costs  of  the  department  as  well  as  costs  to  be 
allocated  under  plans  of  other  agencies  or 
organizational  units  which  are  to  be  included 
in  the  costs  of  federally  sponsored  programs. 
The  cost  allocation  plans  of  all  the  agencies 
rendering  services  to  the  State  agency,  to  the 
extent  feasible,  should  be  presented  in  a 
single  document. 

(4)  Instructions  for  preparation  of  cost 
allocation  plans.  The  Department  of  Health 
and  Human  Services,  in  consultation  with  the 
other  Federal  agencies  concerned,  will  be 
responsible  for  developing  and  issuing  the 
instructions  for  use  by  State  agencies  in 
preparation  of  cost  allocation  plans.  This 
responsibility  applies  to  both  central  support 
services  at  the  State  and  local  government 
level  and  indirect  cost  proposals  of  individual 
State  agencies. 

(5)  Submitting  Plans  for  Approval 
(a)  Responsibility  for  approving  cost 

allocation  plans  for  individual  State  agencies 
has  been  assigned  by  the  Office  of 
Management  and  Budget  to  the  cognizant 
Federal  agency, 

(bJ  State  cost  allocation  plans  must  be 
submitted  to  the  cognizant  Federal  agency 
within  six  months  after  the  last  day  of  the 
State's  fiscal  year.  Upon  request  by  the  State 
agency,  an  extension  of  time  for  submittal  of 
the  cost  allocation  plan  may  be  granted  by 
the  cognizant  Federal  agency.  It  is  essential 
that  cost  allocation  plans  be  submitted  in  a 
timely  manner.  Failure  to  submit  the  plans 
when  required  will  cause  the  State  agency  to 
become  delinquent.  In  the  event  a  State 
becomes  delinquent,  FNS  will  not  provide  for 
the  recovery  of  central  service  and  indirect 
costs,  and  such  costs  already  made  and 
claimed  against  Food  Stamp  Program  funds 
will  be  subject  to  disallowance. 

(6)  Negotiation  and  Approval  of  Cost 
Allocation  Plans  for  States.  The  cognizant 
Federal  agency,  in  collaboration  with  Federal 
agencies  concerned,  will  be  responsible  for 
negotiation,  approval,  and  audit  of  cost 
allocation  plans. 

(7)  Negotiation  and  Approval  of  Cost 
Allocation  Plans  for  Local  Governments.  Cost 
allocation  plans  will  be  retained  at  the  local 
government  level  for  audit  by  the  cognizant 
Federal  agency  except  in  those  cases  where 
that  agency  requests  that  cost  allocation 
plans  be  submitted  to  it  for  negotiation  and 
approval. 

(8)  A  current  list  of  cognizant  Federal 
agencies  is  maintained  by  the  Office  of 
Management  and  Budget, 


(9)  Resolution  of  problems.  The  Office  of 
Management  and  Budget  will  lend  assistance 
in  resolving  problems  encountered  by  Federal 
agencies  on  cost  allocation  plans. 

(10)  Approval  by  FNS.  FNS  reserves  the 
right  to  disapprove  costs  not  meeting  the 
general  criteria  outlined  m  Section  C  of  these 
principles.  FNS  shall  promptly  notify  the 
State  agency  in  writing  of  the  disapproval, 
the  reason  for  the  disapproval  and  the 
effective  date.  Costs  incurred  by  State 
agencies  after  disapproval  may  not  be 
charged  to  FNS  unless  if  FNS  subsequently 
approves  the  cost. 

Standards  for  Selected  Items  of  Cost 

A.  Allowable  Cost.  Standards  for 
allowability  of  costs  are  established  by 
Federal  Management  Circular  74-4.  These 
standards  will  apply  regardless  of  whether  a 
particular  item  of  cost  is  treated  as  direct  or 
indirect.  Failure  to  mention  a  particular  item 
of  cost  in  these  standards  is  not  intended  to 
imply  that  it  is  either  allowable  or 
unallowable.  Rather,  determination  of 
allowability  in  each  case  should  be  based  on 
the  treatment  of  standards  provided  for 
similar  or  related  items  of  cost.  The 
allowability  of  the  selected  items  of  cost  is 
subject  to  the  general  policies  and  principles 
as  stated  in  Attachment  A  to  Federal 
Management  Circular  74-4. 

(1)  Accounting.  The  cost  of  establishing 
and  maintaining  accounting  and  other 
information  systems  required  for  the 
management  of  the  Food  Stamp  Program  is 
allowable.  This  includes  costs  incurred  by 
central  service  agencies  of  the  State 
government  for  these  purposes.  The  cost  of 
maintaining  central  accounting  records 
required  for  overall  State  or  local  government 
purposes,  such  as  appropriation  and  fund 
accounts  by  the  Treasurer,  Comptroller,  or 
similar  officials,  is  considered  to  be  a  general 
expense  of  government  and  is  not  allowable. 

(2)  Advertising.  Advertising  media  includes 
newspapers,  magazines,  radio  and  television 
programs,  direct  mail,  trade  papers,  and  the 
like.  The  advertising  costs  allowable  are 
those  which  are  solely  for: 

(a)  Recruitment  of  personnel  required  for 
the  Program; 

(b)  Solicitation  of  bids  for  the  procurement 
of  goods  and  services  required; 

(c)  Disposal  of  scrap  or  surplus  materials 
acquired  in  the  performance  of  the 
agreement;  and 

(d)  Other  purposes  specifically  provided  for 
by  FNS  regulations  or  approved  by  FNS  in 
the  administration  of  the  Food  Stamp 
Program. 

(3)  Advisory  Councils.  Costs  incurred  by 
State  advisory  councils  or  committees 
established  to  carry  out  Food  Stamp  Program 
goals  are  allowable.  The  cost  of  like 
organizations  is  allowable  when  used  to 
improve  the  efficiency  and  effectiveness  of 
the  Program. 

(4)  Audit  Service.  The  cost  of  audits 
necessary  for  the  administration  and 
management  of  functions  related  to  the 
Program  is  allowable. 

(5)  Bonding.  Costs  of  premiums  on  bonds 
covering  employees  who  handle  Food  Stamp 
Program  funds  or  food  coupons  are 
allowable.  The  amount  of  allowable  coverage 


shall  be  limited  to  the  anticipated  maximum 
amount  of  food  stamp  funds  or  food  coupons 
handled  at  one  time  by  that  employee. 

(6)  Budgeting.  Costs  incurred  for  the 
development,  preparation,  and  execution  of 
budgets  are  allowable.  Costs  for  services  of  a 
central  budget  office  are  generally  not 
allowable  since  these  are  costs  of  general 
government.  However,  where  employees  of 
the  central  budget  office  actively  participate 
in  the  State  agency's  budget  process,  the  cost 
of  services  identifiable  to  the  Food  Stamp 
Program  are  allowable. 

(7)  Building  Lease  Management.  The 
administrative  cost  for  lease  management 
which  includes  review  of  lease  proposals, 
maintenance  of  a  list  of  available  property 
for  lease,  and  related  activities  is  allowable. 

(8)  Central  Stores.  The  cost  of  maintaining 
and  operating  a  central  stores  organization 
for  supplies,  equipment,  and  materials  used 
either  directly  or  indirectly  for  the  Food 
Stamp  Program  is  allowable. 

(9)  Communications.  Communication  costs 
incurred  for  telephone  calls  or  service, 
telegraph,  teletype  service,  wide  area 
telephone  service  (WATS),  centrex,  telpak 
(tie  lines),  postage,  messenger  service  and 
similar  expenses  are  allowable. 

(10)  Compensation  For  Personal  Services. 

(a)  General.  Compensation  for  personal 
services  includes  all  remuneration,  paid 
currently  or  accrued,  for  services  rendered 
during  the  period  of  performance  in  the 
administration  of  the  program  including  but 
not  necessarily  limited  to  wages,  salaries, 
and  supplementary  compensation  and 
benefits  as  defined  in  Section  A  (13)  of  these 
principles.  The  costs  of  such  compensation 
are  allowable  to  the  extent  that  total 
compensation  for  individual  employees:  is 
reasonable  for  the  services  rendered:  follows 
an  appointment  made  in  accordance  with 
State  or  local  government  laws  and  rules  and 
which  meets  Federal  Merit  System  or  other 
requirements,  where  applicable;  and  is 
determined  and  supported  as  provided  in 
Section  A  of  these  principles.  Compensation 
for  employees  engaged  in  federally-assisted 
activities  will  be  considered  reasonable  to 
the  extent  that  it  is  consistent  with  that  paid 
for  similar  work  in  other  activities  of  the 
State  or  local  government.  In  cases  where  the 
kinds  of  employees  required  for  the  Food 
Stamp  Program  activities  are  not  found  in  the 
other  activities  of  the  State  or  local 
government,  compensation  will  be  considered 
reasonable  to  the  extent  that  it  is  comparable 
to  that  paid  for  similar  work  in  the  labor 
market  in  which  the  employing  government 
competes  for  the  kind  of  employees  involved. 
Compensation  surveys  providing  data 
representative  of  the  labor  market  involved 
will  be  an  acceptable  basis  for  evaluating 
reasonableness. 

(b)  Payroll  and  distribution  of  time. 
Amounts  charged  to  the  program  for  personal 
services,  regardless  of  whether  treated  as 
direct  or  indirect  costs,  will  be  based  on 
payrolls  documented  and  approved  in 
accordance  with  the  generally  accepted 
practice  of  the  State  or  local  agency.  Payrolls 
must  be  supported  by  time  and  attendence  or 
equivalent  records  for  individual  employees. 
Distribution  of  salaries  and  wages  of 
employees  chargeable  to  more  than  one 
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(1)  General-Acquisition  requirement.  A 
State  shall  obtain  prior  written  approval  from 
FNS  when  it  plans  to  acquire  ADP  equipment 
or  services  that  it  anticipates  will  have  total 
acquisition  costs  of  $100,000  or  more  in 
Federal  and  State  funds  over  a  12-month 


(i)  Services  to  operate  ADP  equipment, 
either  by  private  sources,  or  by  employees  of 
the  State  agency,  or  by  State  or  local 
organizations  other  than  the  State  agency; 
and/or 

(ii)  Services  provided  by  private  sources  or 


management  decision-making  and  to  develop 
new  or  improved  ADP  systems  to  service, 
control  and  coordinate  the  activities  of  the 
organization  to  improve  operational 
efficiency.  The  study  essentially  consists  of 
three  basic  phases:  data  gathering  or 
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program  or  other  cost  objective  will  be 
supported  by  appropriate  time  reports  or 
approved  time  study  methodologies.  The 
method  used  should  be  included  in  the  cost 
allocation  plan  and  should  be  approved  by 
FNS. 

(11)  Depreciation  and  Use  Allowance. 

(a)  State  agencies  may  be  compensated  for 
the  use  of  buildings,  capital  improvements, 
and  equipment  through  use  allowances  or 
depreciation.  Use  allowances  are  the  means 
of  providing  compensation  in  lieu  of 
depreciation  or  other  equivalent  costs. 
However,  a  combination  of  the  two  methods 
may  not  be  used  in  connection  with  a  single 
class  of  fixed  assets. 

(b)  The  computation  of  depreciation  or  use 
allowances  will  be  based  on  acquisition  cost. 
Where  actual  cost  records  have  not  been 
maintained,  a  reasonable  estimate  of  the 
original  acquisition  cost  may  be  used  in  the 
computation.  The  computation  will  exclude 
the  cost  of  any  portion  of  the  cost  of  buildings 
and  equipment  donated  or  borne  directly  or 
indirectly  by  the  Federal  Government  through 
charges  to  Federal  programs  or  otherwise, 
irrespective  of  where  title  was  originally 
vested  or  where  it  presently  resides.  In 
addition,  the  computation  will  also  exclude 
the  cost  of  acquisition  of  land.  Depreciation 
or  a  use  allowanc^on  idle  or  excess  facilities 
is  not  allowable,  except  when  specifically 
authorized  by  FNS. 

(c)  Where  the  depreciation  method  is 
followed,  adequate  property  records  must  be 
maintained,  and  any  generally  accepted 
method  of  computing  depreciation  may  be 
used.  However,  the  method  of  computing 
depreciation  must  be  consistently  applied  for 
any  specific  asset  or  class  of  assets  for  all 
affected  federally  sponsored  programs  and 
must  result  in  equitable  charges  considering 
the  extent  of  the  use  of  the  assets  for  the 
benefit  of  such  programs. 

(d)  In  lieu  of  depreciation,  a  use  allowance 
for  buildings  and  improvements  may  be 
computed  at  an  annual  rate  not  exceeding 
two  percent  of  acquisition  cost.  The  use 
allowance  for  equipment  (excluding  items 
properly  capitalized  as  building  cost)  will  be 
computed  at  an  annual  rate  not  exceeding  six 
and  two-thirds  percent  of  acquisition  cost  of 
osable  equipment. 

(e)  No  depreciation  or  use  charge  may  be 
allowed  on  any  assets  that  would  be 
considered  as  fully  depreciated,  provided, 
however,  that  reasonable  use  charges  may  be 
negotiated  for  any  such  assets  if  warranted 
after  taking  into  consideration  the  cost  of  the 
facility  or  item  involved,  the  estimated  useful 
life  remaining  at  time  of  negotiation,  the 
effect  of  any  increased  maintenance  charges 
or  decreased  efficiency  due  to  age,  and  any 
other  factors  pertinent  to  the  utilization  of  the 
facility  or  item  for  the  purpose  contemplated. 

(12)  Disbursing  Service.  The  cost  of 
disbursing  program  funds  by  the  State 
Treasurer  or  other  designated  officer  is 
allowable.  Disbursing  services  cover  the 
processing  of  checks  or  warrants,  from 
preparation  to  redemption,  including  the 
necessary  records  of  accountability  and 
reconciliation  of  such  records  with  related 
cash  accounts. 

(13)  Employee  Fringe  Benefits.  Costs 
identified  are  allowable  to  the  extent  that 


total  compensation  for  employees  is 
reasonable  as  defined  in  paragraph  (10)(a)  of 
these  principles. 

(a)  Employee  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 
periods  of  authorized  absences  from  the  job, 
such  as  for  annual  leave,  sick  leave,  court 
leave,  military  leave,  and  the  like,  if  they  are 
provided  pursuant  to  an  approved  leave 
system,  and  the  cost  thereof  is  equitably 
allocated  to  all  related  activities,  including 
federally-assisted  programs. 

(b)  Employee  benefits  in  the  form  of 
employers'  contributions  or  expense  for 
social  security,  employees'  life  and  health 
insurance  plans,  unemployment  insurance 
coverage,  workers'  compensation  insurance, 
pension  plans,  severance  pay,  and  the  like, 
provided  such  benefits  are  granted  under 
approved  plans  and  are  distributed  equitably 
to  programs  and  to  other  activities. 

(14)  Employee  Morale.  Health  And  Welfare 
Costs.  The  costs  of  health  or  first-aid  clinics 
and/or  infirmaries,  recreational  facilities, 
employees'  counseling  services,  employee 
information  publications,  and  any  related 
expenses  incurred  in  accordance  with  general 
State  or  local  policy,  are  allowable.  Income 
generated  from. any  of  these  activities  will  be 
offset  against  expenses. 

(15)  Exhibits.  Costs  of  exhibits  relating 
specifically  to  the  Food  Stamp  Program  are 
allowable. 

(16)  Legal  Expenses.  The  cost  of  legal 
expenses  required  in  the  administration  of 
the  program  is  allowable.  Legal  services 
furnished  by  the  chief  legal  officer  of  a  State 
or  local  government  or  his  staff  solely  for  the 
purpose  of  discharging  his  general 
responsibilities  as  legal  officer  are 
unallowable.  Legal  expenses  for  the 
prosecution  of  claims  against  the  Federal 
Government  is  unallowable. 

(17)  Maintenance  and  Repair.  Costs 
incurred  for  necessary  maintenance,  repair, 
or  upkeep  of  property  which  neither  add  to 
the  permanent  value  of  the  property  nor 
appreciably  prolong  its  intended  life,  but 
keep  it  in  an  efficient  operating  condition,  are 
allowable. 

(18)  Materials  and  Supplies.  The  cost  of 
materials  and  supplies  necessary  to  carry  out 
the  program  is  allowable.  Purchases  made 
specifically  for  the  program  should  be 
charged  thereto  at  their  actual  prices  after 
deducting  all  cash  discounts,  trade  discounts, 
rebates,  and  allowances  received  by  the 
State  agency.  Withdrawals  from  general 
stores  or  stockrooms  should  be  charged  at 
cost  under  any  recognized  method  of  pricing 
consistently  applied.  Incoming  transportation 
charges  are  a  proper  part  of  material  cost. 

(19)  Memberships.  Subscriptions  and 
Professional  Activities. 

(a)  The  cost  of  membership  in  civic, 
business,  technical,  and  professional 
organizations  is  allowable,  provided: 

(i)  The  benefit  from  the  membership  is 
related  to  the  program, 

(ii)  The  expenditure  is  for  agency 
membership, 

(iii)  The  cost  of  the  membership  is 
reasonably  related  to  the  value  of  the 
services  or  benefits  received,  and 

(iv)  The  expenditure  is  not  for  membership 
in  an  organization  which  devotes  a 


substantial  part  of  its  activities  to  influencing 
legislation. 

(b)  Reference  material.  The  cost  of  books, 
and  subscriptions  to  civic,  business, 
professional,  and  technical  periodicals  is 
allowable  when  related  to  the  program. 

(c)  Meetings  and  conferences.  Costs  are 
allowable  when  the  primary  purpose  of  the 
meeting  is  the  dissemination  of  technical 
information  relating  to  the  program  and  they 
are  consistent  with  regular  practices  followed 
for  other  activities  of  the  State  agency. 

(20)  Motor  pools.  The  costs  of  a  service 
organization  which  provides  automobiles  to 
user  State  agencies  at  a  mileage  or  fixed  rate 
and/or  provides  vehicle  maintenance, 
inspection  and  repair  services  are  allowable. 

(21)  Payroll  preparation.  The  cost  of 
preparing  payrolls  and  maintaining  necessary 
wage  records  is  allowable. 

(22)  Personnel  administration.  Costs  for  the 
recruitment,  examination,  certification, 
classification,  training,  establishment  of  pay 
standards,  and  related  activities  for  the 
program  are  allowable. 

(23)  Printing  and  reproduction.  Cost  for 
printing  and  reproduction  services  necessary 
for  program  administration  including  but  not 
limited  to  forms,  reports,  manuals,  and 
information  literature,  is  allowable. 
Publication  costs  of  reports  or  other  media 
relating  to  program  accomplishments  or 
results  are  allowable. 

(24)  Procurement  service.  The  cost  of 
procurement  service,  including  solicitation  of 
bids,  preparation  and  award  of  contracts,  and 
all  phases  of  contract  administration  in 
providing  goods,  facilities  and  services  for 
the  program  is  allowable. 

(25)  Taxes.  In  general,  taxes  or  payments  in 
lieu  of  taxes  which  the  State  agency  is  legally 
required  to  pay  are  allowable. 

(26)  Training  and  education.  The  cost  of  in- 
service  training,  customarily  provided  for 
employee  development  which  directly  or 
indirectly  benefits  the  program  is  allowable. 
Out-of-service  training  involving  extended 
periods  of  time  is  allowable  only  when 
specifically  authorized  by  FNS. 

(27)  Transportation.  Costs  incurred  for 
freight,  cartage,  express,  postage,  and  other 
transportation  costs  relating  either  to  goods 
purchased,  delivered,  or  moved  from  one 
location  to  another  are  allowable. 

(28)  Travel.  Travel  costs  are  allowable  for 
expenses  for  transportation,  lodging, 
subsistence,  and  related  items  incurred  by 
employees  who  are  in  travel  status  on  official 
business  incident  to  the  program.  Such  costs 
may  be  charged  on  an  actual  basis,  on  a  per 
diem  or  mileage  basis  in  lieu  of  actual  costs 
incurred,  or  on  a  combination  of  the  two.  The 
charges  must  be  consistent  with  those 
normally  allowed  in  like  circumstances  in 
nonfederally  sponsored  activities.  The 
difference  in  cost  between  first-class  air 
accommodations  and  less-than-first-class  air 
accommodations  is  unallowable  except  when 
less-than-first-class  air  accommodations  are 
not  reasonably  available.  Notwithstanding 
the  provisions  of  paragraphs  C  (7)  and  (10), 
travel  costs  of  officials  covered  by  those 
paragraphs,  when  specifically  related  to  grant 
programs,  are  allowable  with  the  prior 
approval  of  a  grantor  agency. 

B.  Costs  allowable  with  approval  of  FNS 
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costs  of  all  systems  whether  acquired  from 
public  or  private  sources  shall  be  in 
accordance  with  this  regulation  and 
applicable  FNS  instructions. 
(8)  Access.  Access  to  the  system  by  FNS  in 

all  f\f  Ha  QQnBpts   inrliiHino  Hpaion 


of  the  Food  Stamp  Program.  Should  FNS 
determine  from  such  surveys  or  reviews  or 
otherwise  that  the  State  agency  has 
improperly  used  Food  Stamp  Program  funds, 
funding  may  be  invoked.  Such  termination 
wniilH  hip  limilpd  In  the  costs  of  the  data 


agency  shall  demonstrate  to  FNS  that  such  a 
cost  is: 

(a)  Necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  program, 
and  allocable  thereto  under  the  principles 
orovided  herein;  and 
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(1)  General-Acquisition  requirement.  A 
State  shall  obtain  prior  written  approval  from 
FNS  when  it  plans  to  acquire  ADP  equipment 
or  services  that  it  anticipates  will  have  total 
acquisition  costs  of  $100,000  or  more  in 
Federal  and  State  funds  over  a  12-month 
period,  or  $200,000  or  more  in  Federal  or  State 
funds  for  the  total  acquisition.  A  State  shall 
also  obtain  prior  written  approval  from  FNS 
when  it  plans  to  acquire  noncompetitively 
from  a  commercial  source  ADP  equipment  or 
services  that  cost  more  than  $25,000  in 
Federal  and  State  funds.  A  State  shall  notify 
FNS  when  it  plans  to  acquire  ADP  equipment 
or  services  that  will  cost  $25,000  to  $100,000 
over  a  12-month  period  in  Federal  and  State 
funds.  The  State  shall  send  the  prior  notice  of 
acquisition  to  FNS  60  days  before  the 
planned  acquisition. 

(2)  Definitions. 

(a)  "Acceptance  documents"  means  written 
evidence  of  satisfactory  completion  of  an 
approved  phase  of  work  or  contract,  and 
acceptance  thereof  by  the  State  agency. 

(b)  "Advance  Planning  Document" or 
"APD"  means  a  written  plan  of  action  to 
acquire  the  proposed  APD  services,  system, 
or  equipment.  The  APD  must  contain  a 
statement  of  needs  and  objectives: 

(i)  The  feasibility  study; 

(ii)  A  preliminary  cost/benefit  analysis 
including  lease/purchase  options; 

(iii)  A  personnel  resource  statement 
indicating  availability  of  qualified  and 
adequate  staff  including  a  project  director  to 
accomplish  the  project  objectives; 

(iv)  A  detailed  description  of  the  nature 
and  scope  of  the  activities  to  be  undertaken 
and  the  methods  to  be  used; 

(v)  A  proposed  schedule; 

(vi)  A  proposed  budget;  and 

(vii)  A  statement  indicating  the  period  of 
time  for  which  the  services,  system,  or 
equipment  described  are  expected  to  be  used; 
for  integrated  computer  systems,  a  statement 
of  the  percentage  allocated  to  FNS  and  a 
breakdown  or  explanation  of  how  the 
percentage  was  determined. 

(c)  "Automatic  Data  Processing"  or  "ADP" 
means  data  processing  performed  by  a 
system  of  electronic  or  electrical  machines  so 
interconnected  and  interacting  as  to  minimize 
the  need  for  human  assistance  or 
intervention. 

(d)  "Automatic  Data  Processing 
equipment" or  "ADP equipment" means: 

(i)  Electronic  digital  computers,  regardless 
of  size,  capacity,  or  price,  that  accept  data 
input,  store  data,  perform  calculations,  and 
other  processing  steps,  and  prepare 
information; 

(ii)  All  peripheral  or  auxiliary  equipment 
used  in  support  of  electronic  computers 
whether  selected  and  acquired  with  the 
computer  or  separately; 

(iii)  Data  transmission  or  communications 
equipment  that  is  selected  and  acquired 
solely  or  primarily  for  use  with  a 
configuration  of  ADP  equipment  which 
includes  an  electronic  computer;  and 

(iv)  "Data  input  equipment"  means 
equipment  used  to  enter  data  directly  or 
indirectly  into  an  electronic  digital  computer; 
peripheral  or  auxiliary  equipment;  or  data 
transmission  or  communication  equipment. 

(e)  "Automatic  Data  Processing  services" 
or  "ADP services"  means: 


(i)  Services  to  operate  ADP  equipment, 
either  by  private  sources,  or  by  employees  of 
the  State  agency,  or  by  State  or  local 
organizations  other  than  the  State  agency; 
and/or 

(ii)  Services  provided  by  private  sources  or 
by  employees  of  the  State  agency  or  by  State 
and  local  organizations  other  than  the  State 
agency  to  perform  such  tasks  as  feasibility 
studies,  system  studies,  system  design  efforts, 
development  of  system  specifications,  system 
analysis,  programming  and  system 
implementation. 

(f)  "Data processing" means  the 
preparation  of  source  media  containing  data 
or  basic  elements  of  information  and  the  use 
of  such  source  media  according  to  precise 
rules  of  procedures  to  accomplish  such 
operations  as  classifying,  sorting,  calculating, 
summarizing,  recording  and  transmitting. 

(g)  "Feasibility  study"  means  a  preliminary 
study  to  determine  whether  it  is  sufficiently 
probable  that  effective  and  efficient  use  of 
ADP  equipment  or  systems  can  be  made  to 
warrant  the  substantial  investment  of  staff, 
time,  and  money.  The  study  shall  project  for  a 
three  year  period  the  requirements  for  ADP 
equipment,  services,  and  systems. 

(h)  "Request  for  proposal"  or  "RFP"  means 
the  document  used  for  public  solicitations  of 
competitive  proposals  from  qualified  sources 
as  outlined  in  7  CFR  277.14. 

(i)  "Service  agreement"  means  a  document 
signed  by  the  State  or  local  agency  and  a 
second  State  or  local  organization  providing 
ADP  services  to  the  State  or  local  agency 
which:  (i)  Identifies  those  ADP  services  to  be 
provided  by  the  provider  agency; 

(ii)  Includes,  preferably  as  an  amendable 
attachment,  a  schedule  of  changes  for  each 
identified  ADP  service,  and  a  certification 
that  these  charges  apply  equally  to  all  users; 

(iii)  Includes  a  description  of  the  method(s) 
of  accounting  for  the  services  rendered  under 
the  agreement  and  computing  services 
changes; 

(iv)  Includes  assurances  that  services 
provided  shall  be  timely  and  satisfactory;  and 

(v)  Requires  the  provider  agency  to  obtain 
prior  State  agency  approval  and  to  follow 
competitive  procurement  procedures 
equivalent  to  those  contained  in  7  CFR  277.14 
for  the  acquisition  of  any  ADP  services  in 
support  of  or  in  addition  to  the  service 
agreement. 

(j)  "So//(vore"  means  a  set  of  computer 
programs,  procedures,  and  associated 
documentation  by  which  ADP  equipment  is 
used  and  operated. 

(k)  "System  design" means  the  putting 
together  of  a  new  or  more  efficient  ADP 
system  which  avoids  the  deficiencies  and 
discrepancies  in  the  old  system. 

(1)  "System  specifications"  means 
information  about  the  new  ADP  system — 
such  as  workload  descriptions,  input  data, 
information  to  be  maintained  and  processed, 
data  processing  techniques,  and  output  data 
which  is  required  to  determine  the  ADP 
equipment  and  software  necessary  to 
implement  the  system  design. 

(m)  "System  study"  means  the  examination 
of  existing  information  flow  and  operational 
procedures  within  an  organization  to 
determine  how  to  provide  more  timely, 
accurate,  and  meaningful  information  for 


management  decision-making  and  to  develop 
new  or  improved  ADP  systems  to  service, 
control  and  coordinate  the  activities  of  the 
organization  to  improve  operational 
efficiency.  The  study  essentially  consists  of 
three  basic  phases:  data  gathering  or 
investigation  of  the  present  system  and  new 
information  requirements;  analysis  of  the 
data  gathered  in  the  investigation;  and 
synthesis,  or  refitting,  of  the  parts  and 
relationships  uncovered  through  the  analysis 
into  an  efficient  system. 

(3)  Obtaining  approval.  Prior  approval  by 
FNS  is  required  for  costs  of  ADP  equipment 
or  ADP  services  in  support  of  the  Food  Stamp 
Program  which  exceed  $100,000  in  combined 
Federal  and  State  funds  per  project.  Requests 
for  Approvals  must  be  forwarded  through  the 
State  agency  prior  to  submittal  to  FNS. 
Approval  by  FNS  will  be  based  on  a  review 
of  the  studies  conducted  by  or  for  the  agency 
that  will  justify  the  acquisition  of  the 
proposed  ADP  equipment  or  ADP  services. 
Written  approval  or  the  Advance  Planning 
Document  must  be  obtained  from  FNS  by  the 
State  agency  prior  to  entering  into 
contractual  agreements  or  making  any  other 
commitment  for  acquisition  of  ADP 
equipment  or  ADP  services. 

(4)  Approval  by  the  State  agency.  Approval 
by  the  State  agency  is  required  for  all 
documents  specified  in  this  regulation  prior  to 
submittal  for  FNS  approval.  In  addition.  State 
agency  approval  is  also  required  for  those 
acquisitions  of  ADP  equipment  and  ADP 
services  not  requiring  prior  approval  by  FNS. 

(5)  Competitive  procurement.  Acquisition 
of  ADP  equipment  and  purchase  of  ADP 
services  shall  be  based  on  competitive 
procurement  procedures  specified  in  7  CFR 
277.14  when  Food  Stamp  Program  funds  are 
involved.  State  agency  officials  responsible 
for  such  procurement  will  ensure  that  formal 
advertising  is  the  method  of  procurement 
unless  the  conditions  for  negotiation  in  7  CFR 
277.14  are  met.  Notwithstanding  the  existence 
of  circumstances  justifying  negotiation, 
competitive  procurement  shall  be  obtained  to 
the  maximum  extent  practicable.  The 
competitive  procurement  policy  shall  be 
applicable  except  for  ADP  services  provided 
by  the  agency  itself,  or  by  other  State  or  local 
agencies. 

(6)  Submittal  of  documents. 

(a)  Prior  to  claiming  funding  under  the  Food 
Stamp  Program  the  State  agency  will  be 
required  to  submit; 

(i)  The  Advance  Planning  Document; 

(ii)  The  Service  Agreement  (when  data 
processing  services  are  to  be  provided  by  a 
State  central  data  processing  facility  or  by 
another  State  or  local  agency); 

(iii)  The  Request  for  Proposal,  prior  to  its 
issuance  when  service  or  equipment 
proposals  are  being  solicited  from 
commercial  sources;  and 

(iv)  The  Contract,  prior  to  signature  of  the 
contracting  officer  when  services  or 
equipment  are  to  be  acquired  commercially. 

(b)  Voluntary  submittal,  or  when  requested 
by  FNS,  will  be  made  of: 

(i)  The  system  study, 

(ii)  The  system  design, 

(iii)  The  system  specifications, 

(iv)  The  acceptance  document. 

(7)  Methods  for  charging  costs.  Methods 
and  procedures  for  properly  charging  the 
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other  agencies  (including  municipal 
governments)  may  only  include  allowable 
direct  costs  plus  a  pro  rata  share  of  allowable 
supporting  costs  and  supervision  directly 
required  in  performing  the  service.  Allowable 
supporting  costs  are  those  services  which 


Interest  on  borrowings,  bond  discounts,  cost 
of  financing  and  refinancing  operations,  and 
legal  and  professional  fees  paid  in  connection 
therewith,  are  unallowable, 

(10)  Legislative  expenses.  Salaries  and 
other  expenses  of  the  State  legislature  or 


agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674].  The  action  is  based  upon  the 
recommendations  and  information 
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costs  of  all  systems  whether  acquired  from 
public  or  private  sources  shall  be  in 
accordance  with  this  regulation  and 
applicable  FNS  instructions. 

(8)  Access.  Access  to  the  system  by  FNS  in 
all  of  its  aspects,  including  design, 
development,  and  operation,  including  work 
performed  by  any  source,  and  including  cost 
records  of  contractors  and  subcontractors, 
shall  be  made  available  by  the  State  at 
intervals  as  are  deemed  necessary  by  FNS  to 
determine  whether  the  conditions  for 
approval  are  being  met  and  to  determine  the 
efficiency,  economy  and  effectiveness  of  the 
system.  Failure  to  provide  full  access  by 
appropriate  State  and  Federal 
representatives  to  all  parts  of  the  system 
shall  result  in  termination  of  Food  Stamp 
Program  funds  in  the  costs  of  the  system  and 
its  operation. 

(9)  Ownersfiip  rights. 

(a)  Software.  The  State  will  have  all 
ownership  rights  in  software  or  modification 
thereof  and  associated  documentation 
designed,  developed  or  installed  with  Food 
Stamp  Program  funds  except  that  FNS 
reserves  a  royalty-free,  nonexclusive  license 
to  reproduce,  publish,  or  otherwise  use,  and 
to  authorize  others  to  do  so,  such  software, 
modification  and  documentation.  Proprietary 
software  which  is  provided  at  established 
catalog  or  market  prices  and  sold  or  leased  to 
the  general  public  shall  not  be  subject  to  the 
ownership  provisions  of  this  section. 

(b)  Automatic  data  processing  equipment. 
The  policies  and  procedures  governing  title, 
use  and  disposition  of  property  purchased 
with  Food  Stamp  Program  funds,  which  are 
covered  in  7  CFR  277.13  are  applicable  to 
automatic  data  processing  equipment. 

(10)  Use  of  ADP  system.  ADP  systems 
designed,  developed  or  installed  with  Food 
Stamp  Program  funds  shall  be  used  for  a 
period  of  time  consistent  with  the  Advance 
Planning  Document  as  approved,  or  which 
FNS  shall  determine  is  sufficient  to  justify  the 
Federal  funds  invested. 

(11)  Basis  for  continued  Federal  Financial 
Participation.  Periodic  onsite  surveys  and 
reviews  of^tate  and  local  agency  ADP 
methods  aiiid  practices  may  be  conducted  by 
or  for  FNS  to  determine  the  adequacy  of  such 
methods  and  practices  and  to  assure  that 
ADP  equipment  and  services  are  utilized  for 
the  purposes  for  which  Federal  funds  were 
authorized.  Such  surveys  may  include: 

(a)  Pre-installation  readiness.  A  pre- 
installation  survey  including  an  onsite 
evaluation  of  the  physical  site  and  the  State 
agency's  readiness  to  use  the  proposed  ADP 

■  services,  equipment  or  system  when  installed 
and  operational. 

(b)  Post-installation.  A  review  conducted 
after  installation  of  ADP  equipment  or 
systems  to  assure  that  the  objectives  for 
which  Federal  Financial  Participation  was 
approved  is  being  accomplished. 

(c)  Utilization.  A  continuing  review  of  ADP 
facilities  to  determine  whether  or  not  the 
ADP  equipment  or  services  are  being 
efficiently  and  effectively  utilized  in  support 


of  the  Food  Stamp  Program.  Should  FNS 
determine  from  such  surveys  or  reviews  or 
otherwise  that  the  State  agency  has 
improperly  used  Food  Stamp  Program  funds, 
funding  may  be  invoked.  Such  termination 
would  be  limited  to  the  costs  of  the  data 
processing  services  or  equipment  in  question 
as  specified  in  the  written  notification  of 
termination  by  FNS. 

(12)  Application  of  this  Section.  The 
conditions  of  this  section  apply  for  initial  and 
continuing  authority  to  claim  Food  Stamp 
Program  funding  for  automatic  data 
processing  services  and  equipment.  Due  to 
the  nature  of  the  procurement  of  ADP 
equipment  and  services,  approved  cost 
allocation  plans  will  not  be  valid  unless 
documentation  required  under  B(l)  of  this 
Section  is  submitted  and  approvals  are 
obtained. 

(13)  Building  space  and  related  facilities. 
The  cost  of  space  in  privately  or  publicly 
owned  buildings  used  for  the  benefit  of  the 
Program  is  allowable  subject  to  the  following 
conditions. 

(a)  The  total  cost  of  space,  whether  in  a 
privately  or  publicly  owned  building,  may  not 
exceed  the  rental  cost  of  comparable  space 
and  facilities  in  a  privately  owned  building  in 
the  same  locality. 

(b)  The  cost  of  space  may  not  be  charged  to 
FNS  for  periods  of  nonoccupancy,  without 
authorization  of  FNS. 

(i)  Rental  Cost.  The  rental  cost  of  space  in 
a  privately-owned  building  is  allowable. 

(ii)  Maintenance  and  operation.  The  cost  of 
utilities,  insurance,  security,  janitorial 
services,  elevator  service,  upkeep  of  grounds, 
normal  repairs  and  alterations  and  the  like, 
are  allowable  to  the  extent  they  are  not 
otherwise  included  in  rental  or  other  charges 
for  space. 

(iii)  Rearrangements  and  alterations.  Costs 
incurred  for  rearrangement  and  alteration  of 
facilities  required  specifically  for  the  program 
or  those  that  materially  increase  the  value  or 
useful  life  of  the  facilities  (Section  B(3)  of 
these  principles)  are  allowable  when 
specifically  approved  by  FNS. 

(iv)  Depreciation  and  use  allowances  on 
publicly  owned  buildings.  These  costs  are 
allowable  as  provided  in  paragraph  A(ll)  of 
these  principles. 

(v)  Occupancy  of  space  under  rental- 
purchase  or  a  lease  with  option-to-purchase 
agreement.  The  cost  of  space  procured  under 
such  arrangements  is  allowable  when 
specifically  approved  by  FNS. 

(14)  Capital  expenditures.  The  cost,  net  of 
any  credits,  of  facilities,  equipment,  other 
capital  assets,  and  repairs  which  materially 
increase  the  value  or  useful  life  of  capital 
assets,  and/or  of  nonexpendable  personal 
property,  having  a  useful  life  of  more  than 
one  year  and  a  net  acquisition  costy  of  more 
than  $5,000  per  unit  after  allocation  to  FNS  as 
projected  for  one  year  after  purchase,  is 
allowable  when  such  procurement  is 
specifically  approved  by  FNS.  No  such 
approval  shall  be  granted  unless  the  State 


agency  shall  demonstrate  to  FNS  that  such  a 
cost  is: 

(a)  Necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  program, 
and  allocable  thereto  under  the  principles 
provided  herein;  and 

(b)  That  procurement  of  such  item  or  items 
has  been  or  will  be  made  in  acpordance  with 
the  standards  set  out  in  277.14.  In  no  case 
shall  such  a  cost  become  a  program  charge 
against  FNS  prior  to  approval  in  writing  by 
FNS  of  the  procurement  and  the  cost.  When 
assets  acquired  with  Food  Stamp  funds  are  (i) 
sold,  (ii)  no  longer  available  for  use  in  a 
Federally-sponsored  program,  or  (iii)  used  for 
purposes  not  authorized  by  FNS,  FNS's  equity 
in  the  asset  will  be  refunded  in  the  same 
proportion  as  Federal  participation  in  its  cost. 
In  case  any  assets  are  traded  on  new  items, 
only  the  net  cost  of  the  newly  acquired  assets 
is  allowable. 

(15)  Insurance. 

(a)  Cost  of  insurance  to  secure  the  State 
agency  against  financial  losses  involved  in 
the  acceptance,  storage,  and  issuance  of  food 
coupons  and  ATP  cards  is  allowable  with 
FNS  approval. 

(b)  Costs  of  other  insurance  in  connection 
with  the  general  conduct  of  activities  are 
allowable  subject  to  the  following  limitations: 

(i)  Type#and  extent  and  cost  of  coverage 
will  be«n  accordance  with  general  State  or 
local  government  policy  and  sound  business 
practice. 

(ii)  Costs  of  insurance  or  contributions  to 
any  reserve  covering  the  risk  of  loss  of,  or 
damage  to.  Federal  government  property  are 
unallowable  except  to  the  extent  that  FNS 
approves  such  cost. 

(16)  Management  Studies.  The  cost  of 
management  studies  to  improve  the 
effectiveness  and  efficiency  of  program 
management  for  the  Food  Stamp  Program  is 
allowable.  However,  FNS  must  approve  cost 
in  excess  of  $2,500  for  studies  performed  by 
outside  consultants  or  agencies  other  than 
the  State  agency. 

(17)  Preagreement  costs.  Costs  incurred 
prior  to  the  effective  date  of  approval  of  the 
amended  indirect  cost  proposal  or  the  revised 
Statewide  cost  allocation  plan,  whether  or 
not  they  would  have  been  allowable 
thereunder  if  incurred  after  such  date,  are 
allowable  only  when  subsequently  provided 
for  in  the  plan  or  approved  indirect  cost 
proposal. 

(18)  Professional  services.  Cost  of 
professional  services  rendered  by  individuals 
or  organizations  not  a  part  of  the  State 
agency  is  allowable.  Prior  authorization  must 
be  obtained  from  FNS  for  cost  exceeding  a 
total  of  $2,500. 

(19)  Proposal  costs.  Costs  of  preparing 
indirect  cost  proposals  or  amendments  for 
allocating,  distributing,  and  implementing 
provisions  for  payment  of  portions  of  the 
costs  of  administering  the  Food  Stamp 
Program  by  the  State  agency  are  allowable. 

(20)  Cost  incurred  by  Agencies  other  than 
the  State.  The  cost  of  services  provided  by 
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Dated:  December  23, 1980. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

IPR  Hnr  >«-404S4  Filed  12-23-80:  2:00  Dml 


Regulations,  designating  Certified 
Brucellosis-Free  Areas,  Modified 
Certified  Brucellosis  Areas,  and 
Noncertified  Areas,  respectively,  are 
revised  to  read  as  follows: 


Madison,  Marion,  Marshall,  Mason, 
Massac,  McDonough,  McHenry, 
McLean,  Menard,  Mercer,  Monroe, 
Montgomery,  Morgan,  Moultrie,  Ogle, 
Peoria,  Perry,  Piatt,  Pike.  Pope,  Pulaski, 
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other  agencies  (including  municipal 
governments)  may  only  include  allowable 
direct  costs  plus  a  pro  rata  share  of  allowable 
supporting  costs  and  supervision  directly 
required  in  performing  the  service.  Allowable 
supporting  costs  are  those  services  which 
may  be  centralized  and  includes  such 
functions  as  procurement,  payroll,  personnel 
services,  maintenance  and  operation  of 
space,  data  processing,  accounting, 
budgeting,  auditing,  mail  and  messenger 
service  and  the  like.  Supervision  costs  will 
not  include  supervision  of  a  general  nature 
such  as  that  provided  by  the  head  of  a 
department  and  his  staff  assistants  not 
directly  involved  in  the  operation  of  the 
program.  In  lieu  of  determining  actual 
indirect  cost  related  to  a  particular  service 
performed  by  another  agency,  either  of  the 
following  alternative  methods  may  be  used 
during  the  fiscal  year  involved  and  is 
specifically  provided  for  in  the  indirect  cost 
proposal: 

(a)  Standard  indirect  rate  equal  to  ten 
percent  of  direct  labor  cost  in  providing  the 
service  (excluding  overtime,  shift  or  holiday 
premiums,  and  fringe  benefits)  may  be 
allowed  in  lieu  of  actual  allowable  cost. 

(b)  A  predetermined  fixed  rate  for  indirect 
cost  of  the  unit  or  activity  providing  service 
may  be  negotiated. 

C.  Unallowable  costs.  The  following  costs 
shall  not  be  allowable: 

(1)  Costs  of  determining  Food  Stamp 
eligibility  incidental  to  the  determination  of 
AFDC  eligibility  are  not  chargeable  to  FNS. 

(2)  Bad  debts.  Any  losses  arising  from 
uncollectable  accounts  or  other  claims,  and 
related  costs,  are  unallowable. 

(3)  Contingencies.  Contributions  to  a 
contingency  reserve  or  any  similar  provision 
for  unforeseen  events  are  unallowable. 

(4)  Contributions  and  donations. 
Unallowable. 

(5)  Entertainment.  Costs  whose  purpose  is 
for  amusement,  social  activities,  and 
incidental  costs  relating  thereto,  such  as 
meals,  beverages,  lodgings,  rentals, 
transportation,  and  gratuities  are 
unallowable. 

(6)  Fines  and  penalties.  Costs  resulting 
from  violations  of  or  failure  to  comply  with 
Federal,  State  and  local  laws  and  regulations 
are  unallowable. 

(7)  Governor's  expenses.  The  salaries  and 
expenses  of  the  Office  of  the  Governor  of  a 
State  or  the  chief  executive  of  a  political 
subdivision  are  considered  a  cost  of  general 
State  or  local  government  and  are 
unallowable.  However,  for  a  federally- 
recognized  Indian  tribal  government,  only 
that  portion  of  the  salaries  and  expenses  of 
the  office  of  the  chief  executive  that  is  a  cost 
of  general  government  is  unallowable.  The 
portion  of  salaries  and  expenses  directly 
attributable  to  managing  and  operating 
programs  is  allowable. 

(8)  Indemnification.  The  cost  of 
indemnifying  the  State  against  liabilities  to 
third  parties  and  other  losses  not 
compensated  by  insurance  is  unallowable. 

(9)  Interest  and  other  financial  costs. 


Interest  on  borrowings,  bond  discounts,  cost 
of  financing  and  refinancing  operations,  and 
legal  and  professional  fees  paid  in  connection 
therewith,  are  unallowable. 

(10)  Legislative  expenses.  Salaries  and 
other  expenses  of  the  State  legislature  or 
similar  local  governmental  bodies  are 
unallowable. 

(11)  Losses.  Losses  which  could  have  been 
covered  by  permissible  insurance  are 
unallowable. 

(12)  Underrecovery  of  cost  under 
agreements.  Any  excess  of  cost  over  Federal 
contribution  under  one  agreement  is 
unallowable  under  another  agreement. 

(13)  The  acquisition  of  land  or  buildings  is 
an  unallowable  cost. 

Note. — ^The  reporting  and  recordkeeping 
requirement  contained  in  this  rule  are  being 
submitted  for  approval  by  the  Office  of 
Management  and  Budget  in  accordance  with 
the  Federal  Reports  Act  of  1942.  The 
reporting  and  recordkeeping  requirements 
may  be  subject  to  revision  prior  to 
implementation  if  the  requirements  as 
presently  formulated  are  not  approved 
without  change  by  OMB. 
(91  Stat.  958  (7  U.S.C.  2011-2027)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10551  Food  Stamp) 

Dated:  December  22, 1980. 
Carol  Tucker  Foreman, 
Assistant  Secretary. 

[FR  Doc.  80-40407  Filed  12-29-80,  8:45  am) 
BILLING  CODE  3410-30-M 


Agricultural  Marketing  Service 

7  CFR  Part  910 
[Lemon  Regulation  285] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Serices, 

USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  December  28=-Ianuary 
3, 1981.  Such  action  is  needed  to  provide 
for  orderly  marketing  of  fresh  lemons  for 
this  period  due  to  the  marketing 
situation  confronting  the  lemon  industry. 

EFFECTIVE  DATE:  December  28, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Malvin  E.  McGaha,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910),  regulating  the  handling  of  lemons 
grown  in  California  and  Arizona.  The 


agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674].  The  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee,  and  upon  other  information. 
It  is  hereby  found  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1980-81  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 
The  marketing  policy  was  recommended 
by  the  committee  following  discussion 
at  a  public  meeting  on  July  8, 1980.  A 
fmal  impact  analysis  on  the  marketing 
policy  is  available  from  Malvin  E. 
McGaha,  Chief,  Fnrit  Branch,  F&V, 
AMS,  USDA,  Washington,  D.C.  20250, 
telephone  202^147-5975. 

The  committee  met  again  publicly  on 
December  22, 1980,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
lemons  deemed  advisable  to  be  hanclled 
during  the  specified  week.  The 
committee  reports  the  demand  for 
lemons  is  good. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  is  based  and  when 
the  action  must  be  taken  to  warrant  a  60 
day  comment  pertod  as  recommended  in 
E.0. 12044,  and  that  it  is  impracticable 
and  contrary  to  the  public  interest  to 
give  preliminary  notice,  engage  in  public 
rulemaking,  and  postpone  the  effective 
date  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553).  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these' 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Section  910.585  is  added  as  follows: 

§  910.585    Lemon  Regulation  285. 

(a)  The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  December  28, 
1980,  through  January  3, 1981,  is 
established  at  210,000  cartons. 

(b)  As  used  in  this  section,  "handled" 
and  "carton(s)"  mean  the  same  as 
defined  in  the  marketing  order. 

(Sees.  1-19,  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674) 
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McCook,  McPherson,  Meade,  Mellette, 
Miner,  Minnehaha,  Moody,  Pennington, 
Perkins,  Potter,  Roberts,  Sanborn, 
Shannon,  Spink,  Sully,  Todd,  Tripp, 
Turner,  Union,  Walworth,  Washabaugh, 


V.ir,Lt^ 


7  t  f.,*-.  n  r*\.t 


Mobile,  Monroe,  Montgomery,  Morgan, 
Perry,  Pickens,  Pike,  Randolph,  Russell, 
SL  Clair,  Shelby,  Sumter,  Talladega, 
Tallapoosa,  Tuscaloosa,  Walker, 
Washington,  Wilcox,  Winston. 


Kentucky.  Adair,  Allen,  Anderson. 
Ballard,  Barren,  Bath,  Boone,  Bourbon, 
Boyd,  Boyle,  Bracken,  Breckinridge, 
Bullitt,  Butler.  Caldwell.  Calloway. 
Carlisle,  Carroll,  Carter,  Casey. 


ol__l.    <-i|; 
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Dated:  December  23, 1980. 
Charles  R.  Brader, 

Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

|FR  Ooc.  ao-40454  Filed  12-23-80:  2:00  pm| 
BILUNO  COOe  3410-<)2-M 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

Brucellosis  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  These  amendments  add  the 
county  of  Lipscomb  in  Texas,  to  the  list 
of  Modified  Certified  Brucellosis  Areas 
and  delete  it  from  the  list  of  Certified 
Burcellosis-Free  Areas  because  it  has 
been  determined  that  this  county  now 
qualifies  only  as  a  Modified  Certified 
Brucellosis  Area.  The  effect  of  this 
action  will  provide  for  more  restrictions 
on  cattle  moved  interstate  from  this 
area.  These  amendments  also  add  the 
county  of  Vernon  in  Missouri  to  the  list 
of  Modified  Certified  Brucellosis  Areas 
and  delete  such  county  from  the  list  of 
Noncertified  Areas  because  it  has  been 
determined  that  this  county  now 
qualifies  as  a  Modified  Certified 
Brucellosis  Area.  The  effect  of  this 
action  will  provide  for  less  restrictions 
on  cattle  moved  interstate  from  this 
area. 

EFFECTIVE  DATE:  December  30. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  A.  D.  Robb,  USDA.  APHIS,  VS. 
Room  805.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301^36-8713. 
SUPPLEMENTARY  INFORMATION:  A 
complete  list  of  Brucellosis  Areas 
was  published  in  the  Federal  Register 
(45  FR  44253-44256)  effective  July  1, 
1980.  These  amendments  update  the 
complete  list.  These  amendments  add 
the  county  of  Lipscomb  in  Texas  to  the 
list  of  Modified  Certiffed  Brucellosis 
Areas  in  §  78.21  and  delete  it  from  the 
list  of  Certified  Brucellosis-Free  Areas  in 
§  78.20,  because  it  has  been  determined 
that  it  now  qualifies  only  as  a  Modified 
Certified  Brucellosis  Area  as  defined  in 
§  78.1(m)  of  the  regulations.  These 
amendments  add  the  county  of  Vernon 
in  Missouri  to  the  list  of  Modified 
Certified  Brucellosis  Areas  in  §  78.21 
and  delete  such  county  from  the  list  of 
Noncertified  Areas  in  §  78.22  because  it 
has  been  determined  that  such  county 
now  qualifies  as  a  Modified  Certified 
Brucellosis  Area. 

Accordingly,  §§  78.20.  78.21,  and  78.22 
of  Part  78.  Title  9,  Code  of  Federal 


Regulations,  designating  Certified 
Brucellosis-Free  Areas,  Modified 
Certified  Brucellosis  Areas,  and 
Noncertified  Areas,  respectively,  are 
revised  to  read  as  follows: 

§  78.20    Certified  Brucellosis-Free  Areas. 

The  following  states,  or  specified 
portions  thereof,  are  hereby  designated 
as  Certified  Brucellosis-Free  Areas: 

(a)  Entire  States. 

Arizona,  California,  Colorado, 
Connecticut,  Delaware,  Hawaii,  Iowa, 
Indiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Montana,  Nevada,  New  Hampshire, 
New  Jersey,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oregon, 
Pennsylvania,  Rhode  Island,  South 
Carolina,  Vermont,  Vriginia, 
Washington,  West  Virginia,  Wisconsin, 
Wyoming,  Virgin  Islands. 

(b)  Specific  Counties  Within  States. 
Alabama.  Dale,  Geneva. 
Arkansas.  Baxter,  Bradley,  Columbia, 

Crittenden,  Dallas,  Drew,  Fulton, 
Garland,  Grant,  Jefferson,  Marion. 
Monroe,  Montgomery,  Newton, 
Ouachita,  Stone,  Union,  Woodruff. 

Florida.  Baker,  Bay,  Calhoun,  Citrus. 
Dixie,  Franklin,  Holmes,  Jackson,  Leon, 
Liberty,  Monroe,  Okaloosa,  Santa  Rosa, 
Seminole,  St.  Johns,  Taylor.  Wakulla, 
Walton. 

Georgia.  Appling,  Atkinson,  Bacon, 
Banks,  Brantley,  Bryan,  Bulloch,  Burke, 
Butts,  Camden,  Candler,  Charlton, 
Chatham,  Chattahoochee.  Clarke. 
Clayton,  Cook,  Crawford,  De  Kalb, 
Echols,  Effingham,  Evans,  Fannin, 
Franklin,  Glascock,  Glynn,  Greene, 
Habersham,  Jeff  Davis,  Johnson,  Lanier. 
Laurens,  Liberty,  Long,  Mcintosh. 
Monroe,  Peach,  Rabun,  Richmond, 
Screven,  Stephens,  Taylor,  Toombs, 
Treutlen,  Twiggs,  Upson,  Ware,  Wayne, 
Wheeler,  White,  Wilkinson. 

Idaho.  Ada,  Adams,  Bannock,  Bear 
Lake,  Benewah,  Bingham,  Blaine.  Boise, 
Bonner,  Bonneville,  Boundary,  Butte, 
Camas,  Canyon,  Caribou,  Clark, 
Clearwater,  Custer,  Elmore,  Gem,  Idaho, 
Kootenai,  Latah,  Lemhi,  Lewis, 
Minidoka,  Nez  Perce,  Owyhee,  Payette. 
Power,  Shoshone,  Teton,  Valley, 
Washington. 

Illinois.  Adams,  Alexander,  Bond, 
Boone,  Brown,  Bureau,  Calhoun,  Carroll, 
Cass,  Champaign,  Christian,  Clark,  Clay, 
Clinton.  Coles,  Cook,  Crawford, 
Cumberland,  De  Kalb,  DeWitt,  Douglas, 
Du  Page,  Edgar,  Edwards,  Effingham, 
Fayette,  Ford,  Franklin,  Fulton,  Gallatin, 
Greene,  Grundy,  Hamilton,  Hancock, 
Hardin,  Henderson,  Henry,  Iroquois, 
Jackson,  Jasper,  Jefferson,  Jersey, 
Johnson,  Kane,  Kankakee,  Kendall, 
Knox,  Lake,  La  Salle,  Lawrence,  Lee, 
Livingston,  Logan,  Macon,  Macoupin, 


Madison,  Marion,  Marshall,  Mason, 
Massac,  McDonough,  McHenry, 
McLean,  Menard,  Mercer,  Monroe, 
Montgomery,  Morgan,  Moultrie,  Ogle, 
Peoria.  Perry.  Piatt.  Pike.  Pope,  Pulaski. 
Putnam,  Randolph,  Richland,  Rock 
Island,  St.  Clair,  Saline.  Sangamon, 
Schuyler,  Scott.  Shelby,  Stark, 
Stephenson.  Tazewell.  Union.  Vermilion, 
Wabash,  Warren,  Washington,  Wayne. 
White.  Whiteside.  Will.  Williamson, 
Winnebago.  Woodford. 

Kansas.  Anderson,  Barber,  Bourbon. 
Brown,  Chase.  Chautauqua.  Cherokee. 
Cheyenne.  Clark.  Coffey,  Comanche, 
Crawford.  Decatur.  Dickinson, 
Doniphan,  Douglas,  Edwards,  Ellsworth, 
Finney,  Ford.  Geary,  Gove,  Graham, 
Grant.  Gray,  Greeley,  Hamilton,  Harvey, 
Haskell.  Hodgeman,  Jewell,  Johnson, 
Kearney,  Kingman,  Kiowa.  Labette. 
Lane,  ^ayenworth,  Lincoln.  Logan. 
Marioii.  Marshall.  Meade,  Miami. 
Mitchell.  Ness,  Norton,  Osage,  Osborne, 
Pawnee.  Phillips,  Pottawatomie.  Pratt. 
Rawlins.  Republic.  Riley,  Rooks,  Rush, 
Saline,  Scott,  Seward,  Shawnee. 
Sheridan,  Sherman.  Smith,  Stanton, 
Stevens,  Sumner.  Thomas,  Trego, 
Wabaunsee.  Wallace.  Washington. 
Wichita.  Wilson,  Woodson,  Wyandotte. 

Kentucky.  Bell,  Breathitt,  Campbell. 
Clay,  Floyd.  Harlan.  Johnson.  Kenton. 
Knott.  Knox,  Lawrence,  Lee,  Leslie, 
Letcher,  Lewis,  Magoffin,  Martin, 
McCreary,  Minifee,  Morgan,  Owsley. 
Pendleton.  Perry,  Pike,  Robertson, 
Trimble,  Whitley.  Wolfe. 

Mississippi.  Harrison. 

Missouri.  Audrain.  Dunklin. 
Gasconade.  Hickory.  Lewis.  Moniteau. 
Montgomery.  Perry,  Platte,  Pulaski,  St. 
Louis,  Schuyler,  Shelby. 

Nebraska.  Banner,  Box  Butte.  Burt. 
Chase,  Cheyenne,  Clay.  Colfax,  Cuming, 
Dakota,  Deuel,  Dodge,  Douglas,  Dundy, 
Franklin,  Hitchcock,  Jefferson, 
Lancaster,  Nuckolls.  Perkins.  Saline, 
Seward,  Sioux,  Stanton.  Thayer. 
Thurston.  Washington.  Wayne. 

New  Mexico.  Catron,  Colfax,  De  Baca. 
Dona  Ana.  Grant,  Guadalupe,  Harding, 
Hidalgo,  Lincoln.  Los  Alamos,  Luna, 
McKinley,  Mora,  Otero,  Quay,  Rio 
Arriba,  Sandoval,  San  Juan,  San  Miguel, 
Santa  Fe,  Sierra,  Socorro,  Taos, 
Torrance,  Union,  Valencia. 

Oklahoma.  Alfalfa,  Cimarron,  Custer, 
Ellis,  Jackson.  Woodward. 

South  Dakota.  Aurora,  Beadle, 
Bennett,  Bon  Homme,  Brookings,  Brown, 
Brule,  Buffalo,  Butte,  Campbell,  Charles 
Mix,  Clark,  Clay,  Codington,  Corson, 
Custer,  Davison.  Day.  Deuel,  Dewey, 
Douglas.  Edmunds.  Fall  River,  Grant, 
Gregory,  Haakon,  Hamlin,  Hand, 
Hanson,  Harding,  Hughes,  Hutchison, 
Hyde,  Jackson,  Jerauld,  Kingsbury,  Lake, 
Lawrence,  Lincoln,  Lyman,  Marshall, 
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Carroll,  Carter,  Cass.  Cedar,  Chariton, 
Christian,  Clark,  Clay,  Clinton,  Cole, 
Cooper,  Crawford,  Dade,  Dallas, 
Daviess,  DeKalb,  Dent,  Douglas, 
Franklin,  Gentry,  Greene,  Grundy, 


Maury,  McMinn,  McNairy,  Monroe, 
Montgomery,  Moore,  Obion,  Overton, 
Pickett,  Putnam,  Rhea.  Rutherford, 
Shelby,  Smith,  Stewart,  Sumner,  Tipton, 
Trousdale,  Warren,  Washington, 


(b)  Specific  Counties  Within  States. 

Florida.  Charlotte,  Hardee,  Highlands, 
Okeechobee;  Louisiana.  Cameron, 
Lafourche. 
fSecs.  4-7,  23  Stat.  32,  as  amended:  sees.  1 
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McCook,  McPherson,  Meade,  Mellette, 
Miner,  Minnehaha,  Moody,  Pennington, 
Perkins,  Potter,  Roberts,  Sanborn, 
Shannon,  Spink,  Sully,  Todd,  Tripp, 
Turner,  Union,  Walworth,  Washabaugh, 
Yankton,  Ziebach. 

Tennessee.  Anderson,  Blount, 
Campbell,  Carter,  Claiborne,  Fentress, 
Grainger,  Hamblen,  Hancock,  Johnson. 
Knox,  Lake,  Lewis,  Meigs,  Morgan, 
Perry,  Polk,  Roane,  Robertson,  Scott, 
Sequatchie,  Sevier,  Sullivan,  Unicoi, 
Union,  Van  Buren. 

Texas.  Armstrong.  Bandera,  Borden, 
Brewster.  Childress,  Comal,  Crane, 
Culberson,  Ector,  Gillespie,  Glasscock, 
Gray,  Hansford,  Hartley,  Hempill, 
Hudspeth,  Hutchinson,  Irion,  Jeff  Davis, 
Kendall,  Kerr,  Kimble,  Llano,  Loving, 
Martin.  Mason.  Menard,  Midland, 
Moore,  Newton,  Ochiltree,  Pecos. 
Presidio,  Reagan,  Real,  Roberts, 
Schleicher,  Sherman,  Sterling,  Sutton, 
Terrell.  Tom  Green,  Val  Verde,  Ward, 
,  Winkler,  Yoakum. 

Utah.  Beaver,  Cache.  Carbon,  Daggett, 
Davis,  Duchesne.  Emery,  Grand,  Iron, 
Juab,  Kane,  Millard,  Morgan,  Piute.  Rich, 
Salt  Lake,  San  Juan,  Sanpete,  Sevier, 
Summit,  Tooele,  Uintah,  Utah,  Wasatch, 
Washington,  Wayne,  Weber. 

Puerto  Rico.  Adjuntas,  Aguada, 
Aguadilla.  Aguas  Buenas,  Aibonito. 
Anasco.  Arroyo.  Barceioneta, 
Barranquitas,  Bayamon,  Cabo  Rojo, 
Caguas,  Canovanas  (Loiza).  Catano, 
Cayey,  Ceiba,  dales,  Cidra,  Coamo, 
Comerio,  Corozal,  Culebra,  Dorado. 
Fajardo,  Guanica,  Guayama.  Guaynabo, 
Guayanilla,  Hormigueros.  Humacao, 
Jayuya,  Juana  Diaz,  Juncos,  Lajas,  Leres, 
Las  Marias,  Luquillo,  Manati,  Maricao, 
Maunabo,  Mayaguez,  Moca,  Naranjito, 
Orocovis,  Patillas,  Penuelas,  Ponce, 
Rincon,  Rio  Grande,  Rio  Piedras, 
Sabana  Grande.  Salinas.  San  German, 
San  Juan,  San  Lorenzo,  Santa  Isabel, 
Toa  Alta,  Toa  Baja,  Trujillo  Alto, 
Utuado,  Vega  Alta,  Vega  Baja.  Vieques, 
Villalba,  Yabucoa,  Yauco. 

§  78.21    Modified  Certified  Brucellosis 
Areas. 

The  following  States,  or  specified 
portions  thereof,  are  hereby  designated 
as  Modified  Certified  Brucellosis  Areas: 

(a)  Entire  States.  Alaska. 

(b)  Specific  Counties  Within  States. 
Alabama.  Autauga,  Baldwin,  Barbour, 

Bibb,  Blount,  Bullock,  Butler,  Calhoun, 
Chambers,  Cherokee,  Chilton,  Choctaw, 
Clarke,  Clay,  Cleburne,  Coffee,  Colbert, 
Conecuh,  Coosa,  Covington,  Crenshaw, 
Cullman,  Dallas,  De  Kalb,  Elmore, 
Etowah,  Escambia,  Fayette,  Franklin, 
Greene,  Hale,  Henry,  Houston,  Jackson, 
Jefferson,  Lamar,  Lauderdale,  Lawrence, 
Lee,  Limestone,  Lowndes,  Macon, 
Madison,  Marengo,  Marion,  Marshall, 


Mobile,  Monroe,  Montgomery,  Morgan, 
Perry,  Pickens,  Pike,  Randolph,  Russell, 
St.  Clair,  Shelby,  Sumter,  Talladega, 
Tallapoosa,  Tuscaloosa,  Walker, 
Washington,  Wilcox,  Winston. 

Arkansas.  Arkansas,  Ashley,  Benton, 
Boone,  Calhoun,  Carroll,  Chicot,  Clark, 
Clay,  Cleburne,  Cleveland,  Conway, 
Craighead,  Crawford,  Cross,  Desha, 
Faulkner,  Franklin,  Greene,  Hempstead, 
Hot  Spring,  Howard,  Independence, 
Izard,  Jackson,  Johnson,  Lafayette, 
Lawrence,  Lee,  Lincoln,  Little  River. 
Logan,  Lonoke,  Madison,  Miller, 
Mississippi,  Nevada,  Perry,  Phillips, 
Pike,  Poinsett,  Polk,  Pope,  Prairie, 
Pulaski,  Randolph,  Saline,  Scott,  St. 
Francis,  Searcy,  Sebastian,  Sevier, 
Sharp,  Van  Buren,  Washington,  White, 
Yell. 

Florida.  Alachua,  Bradford,  Brevard, 
Broward,  Clay,  Collier,  Columbia,  Dade, 
De  Sota,  Duval,  Escambia,  Flagler, 
Gadsden,  Gilichrist,  Glades,  Gulf, 
Hamilton,  Hendry,  Hernando, 
Hillsborough,  Indian  River,  Jefferson, 
Lafayette,  Lake,  Lee,  Levy,  Madison, 
Manatee.  Marion,  Martin,  Nassau, 
Orange,  Osceola,  Palm  Beach,  Pasco, 
Pinellas,  Polk,  Putnam,  St.  Lucie, 
Sarasota,  Sumter,  Suwanee,  Union. 
Volusia,  Washington. 

Georgia.  Baker,  Baldwin,  Barrow, 
Bartow,  Ben  Hill,  Berrien,  Bibb, 
Bleckley,  Brooks,  Calhoun,  Carroll, 
Catoosa,  Chattooga,  Cherokee,  Clay, 
Clinch.  Cobb,  Coffee.  Colquitt, 
Columbia,  Coweta,  Crisp,  Dade, 
Dawson,  Decatur.  Dodge,  Dooly, 
Dougherty,  Douglas,  Early,  Elbert, 
Emanuel.  Fayette,  Floyd,  Forsyth, 
Fulton,  Gilmer,  Gordon,  Grady, 
Gwinnett,  Hall,  Hancock,  Haralson, 
Harris.  Hart,  Heard,  Henry,  Houston, 
Irwin,  Jackson,  Jasper,  Jefferson,  Jenkins, 
Jones,  Lamar.  Lee,  Lincoln,  Lowndes, 
Lumpkin,  Macon,  Madison,  Marion, 
McDuffie,  Meriwether,  Miller,  Mitchell, 
Montgomery,  Morgan,  Murray, 
Muscogee,  Newton,  Oconee,  Oglethorpe, 
Paulding,  Pickens,  Pierce,  Pike,  Polk, 
Pulaski,  Putnam,  Quitman,  Randolph, 
Rockdale,  Schley,  Seminole,  Spalding, 
Stewart,  Sumter,  Talbot,  Taliaferro, 
Tattnall,  Telfair,  Terrell,  Thomas,  Tift,. 
Towns,  Troups,  Turner,  Union,  Walker, 
Walton,  Warren,  Washington,  Webster, 
Whitfield,  Wilcox,  Wilkes,  Worth. 

Idaho.  Cassia,  Franklin,  Fremont, 
Gooding,  Jefferson,  Jerome,  Lincoln, 
Madison,  Oneida,  Twin  Falls. 

Illinois.  Jo  Daviess. 

Kansas.  Allen,  Atchison,  Barton, 
Butler,  Cloud,  Cowley,  Elk,  Ellis, 
Franklin,  Greenwood,  Harper,  Jackson, 
Jefferson,  Linn,  Lyon,  McPherson, 
Montgomery,  Morris,  Morton.  Nemaha. 
Neosho,  Ottawa,  Reno,  Rice,  Russell, 
Sedgwick.  Stafford. 


{ 


Kentucky.  Adair,  Allen.  Anderson. 
Ballard,  Barren,  Bath,  Boone.  Bourbon. 
Boyd,  Boyle,  Bracken,  Breckinridge. 
Bullitt,  Butler,  Caldwell,  Calloway. 
Carlisle,  Carroll,  Carter,  Casey, 
Christian,  Clark,  Clinton,  Crittenden. 
Cumberland,  Daviess,  Edmonson,  Elliott. 
Estill.  Fayette,  Fleming,  Franklin,  Fulton, 
Gallatin,  Garrard,  Grant,  Graves, 
Grayson,  Green,  Greenup,  Hancock. 
Hardin,  Harrison,  Hart,  Henderson, 
Henry,  Hickman,  Hopkins,  Jackson. 
Jefferson,  Jessamine,  Larue,  Laurel, 
Lincoln,  Livingston,  Logan,  Lyon, 
Madison,  Marion,  Marshall,  Mason, 
McCracken,  McLean,  Meade,  Mercer, 
Metcalfe,  Monroe,  Montgomery, 
Muhlenberg,  Nelson,  Nicholas,  Ohio, 
Oldham,  Owen,  Powell,  Pulaski, 
Rockcastle,  Rowan,  Russell,  Scott, 
Shelby,  Simpson,  Spencer,  Taylor,  Todd, 
Twigg,  Union,  Warren,  Washington, 
Wayne,  Webster,  Woodford. 

Louisiana.  Acadia.  Allen,  Ascension, 
Assumption.  Avoyelles,  Beauregard, 
Bienville,  Bossier.  Caddo,  Calcasieu, 
Caldwell,  Catahoula,  Claiborne, 
Concordia,  De  Soto,  East  Baton  Rouge, 
East  Carroll,  East  Feliciana,  Evangeline, 
Franklin,  Grant,  Iberia,  Iberville. 
Jackson.  Jefferson,  Jefferson  Davis, 
Lafayette,  La  Salle.  Lincoln,  Livingston, 
Madison,  Morehouse,  Natchitoches, 
Orleans.  Ouachita,  Plaquemines,  Pointe 
Coupee.  Rapides.  Red  River,  Richland, 
Sabine,  St.  Bernard,  St.  Charles,  St. 
Helena,  St.  James,  St.  John  The  Baptist, 
St.  Landry,  St.  Martin,  St.  Mary.  St. 
Tammany.  Tangipahoa,  Tensas, 
Terrebonne,  Union,  Vermilion,  Vernon, 
Washington,  Webster.  West  Baton 
Rouge,  West  Carroll,  West  Feliciana. 
Winn. 

Mississippi.  Adams,  Alcorn,  Amite, 
Attala,  Benton,  Bolivar,  Calhoun, 
Carroll,  Chickasaw,  Choctaw, 
Claiborne,  Clarke,  Clay,  Coahoma, 
Copiah,  Covington,  De  Soto,  Forrest, 
Franklin,  George,  Greene,  Grenada, 
Hancock,  Hinds,  Holmes,  Humphreys, 
Issaquena,  Itawamba,  Jackson,  Jasper. 
Jefferson,  Jefferson  Davis,  Jones, 
Kemper,  Lafayette,  Lamar,  Lauderdale. 
Lawrence,  Leake,  Lee,  LeFlore,  Lincoln, 
Lowndes,  Madison,  Marion,  Marshall. 
Monroe,  Montgomery,  Neshoba, 
Newton,  Noxube,  Oktibbeha,  Panola. 
Pearl  River,  Perry,  Pike,  Pontotoc, 
Prentiss,  Quitman,  Rankin,  Scott, 
Sharkey,  Simpson,  Smith,  Stone, 
Sunflower,  Tallahatchie,  Tate,  Tippah, 
Tishimingo.  Tunica,  Union,  Walthall. 
Warren.  Washington,  Wayne,  Webster, 
Wilkinson,  Winston,  Yalobusha,  Yazoo. 

Missouri.  Adair,  Andrew,  Atchinson, 
Barry,  Barton.  Bates.  Benton.  Bollinger. 
Boone.  Buchanan.  Butler,  Caldwell. 
Callaway.  Camden.  Cape  Girardeau, 
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the  Harry  S  Truman  Animal  Import 
Center  (HSTAIC).  This  amendment 
provides: 

1.  That  at  least  60  days  prior  to  any 
drawing  notice  will  be  given  in  the 


savings  to  the  Federal  Government  and 
should  facilitate  the  allocation  of  space 
for  the  HSTAIC.  Therefore,  they  should 
be  implemented  for  the  third 
importation. 


The  regulations  also  presently  require 
that  the  selected  applicants  deliver  the 
cooperative  agreement  set  forth  in 
§  92.41(c)  and  the  payment  required 
under  such  agreement  to  the  Department 
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Carroll.  Carter,  Cass,  Cedar,  Chariton, 
Christian.  Clark.  Clay.  Clinton.  Cole. 
Cooper.  Crawford.  Dade.  Dallas. 
Daviess,  DeKalb,  Dent,  Douglas. 
Franklin.  Gentry,  Greene,  Grundy. 
Harrison.  Henry.  Holt,  Howard,  Howell, 
Iron,  Jackson,  Jasper,  Jefferson,  Johnson, 
Knox,  Laclede,  Lafayette,  Lawrence, 
Lincoln,  Linn,  Livingston,  Macon, 
Madison,  Maries,  Marion,  McDonald, 
Mercer.  Miller,  Mississippi,  Monroe. 
Morgan.  New  Madrid.  Newton. 
Nodaway.  Oregon.  Osage,  Ozark. 
Pemiscot,  Pettis,  Phelps,  Pike,  Polk, 
Putnam.  Ralls,  Randolph.  Ray.  Reynolds. 
Ripley.  St.  Charles.  St.  Clair,  St. 
Francois.  St.  Genevieve.  Saline. 
Scotland.  Scott,  Shannon,  Stoddard, 
Stone,  Sullivan,  Taney,  Texas,  Vernon, 
Warren,  Washington.  Wayne.  Webster, 
Worth,  Wright. 

Nebraska.  Adams,  Antelope,  Arthur, 
Blaine,  Boone,  Boyd,  Brown,  Buffalo, 
Butler,  Cass,  Cedar,  Cherry,  Custer, 
Dawes.  Dawson.  Dixon.  Fillmore. 
Frontier,  Furnas,  Gage,  Garden, 
Garfield,  Gosper,  Grant,  Greeley.  Hall, 
Hamilton,  Harlan,  Hayes,  Holt,  Hooker, 
Howard,  Johnson,  Kearney,  Keith,  Keya 
Paha,  Kimball,  Knox.  Lincoln,  Logan, 
Loup,  Madison,  McPherson,  Merrick, 
Morrill,  Nance,  Nemaha,  Otoe,  Pawnee. 
Phelps,  Pierce,  Platte,  Polk,  Redwillow. 
Richardson,  Rock,  Sarpy,  Saunders. 
Scotts  Bluff,  Sheridan,  Sherman, 
Thomas,  Valley,  Webster,  Wheeler, 
York. 

.    New  Mexico.  Bernalillo,  Chaves. 
Curry,  Eddy,  Lea,  Roosevelt. 

Oklahoma.  Adair,  Atoka,  Beaver. 
Beckham,  Blaine,  Bryan,  Caddo. 
Canadian,  Carter,  Cherokee,  Choctaw, 
Cleveland,  Coal,  Comanche,  Cotton, 
Craig,  Creek,  Delaware,  Dewey, 
Garfield,  Garvin,  Grady,  Grant,  Greer, 
Harmon,  Harper,  Haskell,  Hughes, 
Jefferson,  Johnson,  Kay,  Kingfisher, 
Kiowa,  Latimer,  Le  Flore,  Lincoln, 
Logan,  Love,  Major,  Marshall,  Mayes. 
McClain,  McCurtain,  Mcintosh,  Murray, 
Muskogee,  Noble,  Nowata.  Okfuskee, 
Oklahoma,  Okmulgee.  Osage,  Ottawa, 
Pawnee,  Payne,  Pittsburg.  Pontotoc, 
Pottawatomie,  Pushmataha,  Roger  Mills, 
Rogers,  Seminole,  Sequoyah.  Stephens, 
Texas,  Tillman,  Tulsa,  Wagoner, 
Washington,  Washita,  Woods. 

South  Dakota.  Faulk,  Jones,  Stanley. 

Tennessee.  Bedford.  Benton,  Bledsoe. 
Bradley.  Cannon,  Carroll,  Cheatham, 
Chester,  Clay,  Cocke,  Coffee,  Crockett. 
Cumberland,  Pavidson,  Decatur, 
DeKalb,  Dickson,  Dyer,  Fayette, 
Franklin,  Gibson,  Giles,  Greene.  Grundy, 
Hamilton,  Hardeman,  Hardin,  Hawkins. 
Haywood,  Henderson,  Henry,  Hickman, 
Houston,  Humphreys,  Jackson,  Jefferson, 
Lauderdale,  Lawrence,  Lincoln,  Loudon, 
Macon,  Madison,  Marion,  Marshall, 


Maury,  McMinn,  McNairy,  Monroe, 
Montgomery,  Moore,  Obion,  Overton. 
Pickett,  Putnam,  Rhea.  Rutherford, 
Shelby,  Smith,  Stewart,  Sumner,  Tipton, 
Trousdale,  Warren,  Washington, 
Wayne,  Weakley,  White,  Williamson, 
Wilson. 

Texas.  Anderson,  Andrews,  Angelina, 
Aransas,  Archer,  Atascosa,  Austin, 
Bailey,  Bastrop,  Baylor,  Bee,  Bell.  Bexar. 
Blanco.  Bosque,  Bowie,  Brazoria,  Brazos, 
Briscoe,  Brooks,  Brown,  Burleson, 
Burnet,  Caldwell,  Calhoun,  Callahan, 
Cameron,  Camp,  Carson,  Cass,  Castro, 
Chambers,  Cherokee,  Clay,  Cochran, 
Coke,  Coleman.  Collin,  Collingsworth, 
Colorado,  Comanche,  Concho,  Cooke, 
Coryell,  Cottle,  Crockett,  Crosby, 
Dallam,  Dallas,  Dawson.  Deaf  Smith, 
Delta,  Denton.  De  Witt,  Dickens, 
Dimmitt,  Donley.  Duval,  Eastland, 
Edwards,  Ellis,  El  Paso,  Erath,  Falls, 
Fannin,  Fayette,  Fisher,  Floyd,  Foard, 
Fort  Bend,  Franklin,  Freestone,  Frio, 
Gaines,  Galveston,  Garza,  Goliad, 
Gonzales,  Grayson,  Gregg,  Grimes, 
Guadalupe,  Hale.  Fiall,  Hamilton, 
Hardeman,  Hardin,  Harris,  Harrison, 
Haskell.  Hays.  Henderson,  Hidalgo,  Hill, 
Hockley.  Hood.  Hopkins,  Houston, 
Howard.  Hunt,  Jack.  Jackson,  Jasper. 
Jefferson,  Jim  Hogg,  Jim  Weils,  Johnson, 
Jones.  Karnes,  Kaufman,  Kenedy,  Kent, 
King,  Kinney,  Kleberg,  Knox,  Lamar, 
Lamb,  Lampasas.  La  Salle,  Lavaca,  Lee, 
Leon.  Liberty,  Limestone,  Lipscomb,  Live 
Oak,  Lubbock,  Lynn,  McCulloch, 
McLennan,  McMulien,  Madison,  Marion. 
Matagorda,  Maverick,  Medina,  Milam, 
Mills,  Mitchell,  Montague,  Montgomery, 
Morris,  Motley,  Nacogdoches,  Navarro, 
Nolan.  Nueces,  Oldham,  Orange,  Palo 
Pinto,  Panola,  Parker,  Parmer,  Polk, 
Potter,  Rains,  Randall,  Red  River, 
Reeves.  Refugio.  Robertson,  Rockwall, 
Runnels.  Rusk,  Sabine,  San  Augustine, 
San  Jacinto,  San  Patricio,  San  Saba, 
Scurry,  Shackelford.  Shelby,  Smith, 
Somervell,  Starr,  Stephens,  Stonewall, 
Swisher.  Tarrant,  Taylor.  Terry, 
Throckmorton,  Titus.  Travis.  Trinity. 
Tyler,  Upshur.  Upton,  Uvalde.  Van 
Zandt,  Victoria,  Walker,  Waller, 
Washington,  Webb.  Wharton.  Wheeler, 
Wichita.  Wilbarger.  Willacy. 
Williamson,  Wilson,  Wise,  Wood, 
Young,  Zapata,  Zavala. 

Utah.  Box  Eider,  Garfield. 

Puerto  Rico.  Arecibo.  Camuy, 
Carolina.  Gurabo,  Hatillo,  Isabela,  Las 
Piedras,  Morovis,  .Naguabo. 
Quebradillas,  San  Sebastian. 

§  78.22    Noncertified  Areas. 

The  following  States,  or  specified 
portions  thereof,  are  hereby  designated 
as  Noncertified  Brueliosis  Areas: 

(a)  Entire  States. 

Yellowstone  National  Park. 


(b)  Specific  Counties  Within  States. 

Florida.  Charlotte,  Hardee,  Highlands, 
Okeechobee;  Louisiana.  Cameron, 
Lafourche. 

{Sees.  4-7,  23  Slat.  32,  as  amended;  sees.  1 
and  2,  32  Stat.  791-792.  as  amended;  sec.  3,  33 
Stat.  1265,  as  amended;  sec.  2,  65  Stat.  693; 
and  sees.  3  and  11,  76  Stat.  130, 132,  21  U.S.C. 
111-113, 114a-l,  115, 117, 120. 121.  125, 134b, 
134f;  37  FR  28464,  28477;  38  PR  19141,  9  CFR 
78.25) 

The  amendment  designating  an  areas 
as  a  Modified  Certified  Brucellosis  Area 
imposes  restrictions  presently  not 
imposed  on  cattle  moved  from  that  area 
in  interstate  commerce.  The  restrictions 
are  necessary  in  order  to  prevent  the 
spread  of  brucellosis  from  such  area. 

Therefore,  pursuant  to  the 
administVative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  final  rule  effective  less  than 
30  days  after  publication  of  this 
document  in  the  Federal  Register. 

Further,  this  final  rule  has  not  been 
designated  as  "significant,"  and  is  being 
published  in  accordance  with  the 
emergency  procedures  in  Executive 
Order  12044  and  Secretary's 
Memorandum  1955.  It  has  been 
determined  by  Paul  Becton,  Director, 
National  Brucellosis  Eradication 
Program,  APHIS,  VS,  USDA,  that  the 
emergency  nature  of  this  final  rule 
warrants  publication  without  the 
opportunity  for  public  comment  and 
preparation  of  an  impact  analysis 
statement  at  this  time. 

This  final  rule  will  be  scheduled  for 
review  under  provisions  of  Executive 
Order  12044  and  Secretary's 
Memorandum  1955. 

Done  at  Washington,  D.C.,  this  22nd  day  of 
December  1980. 
Norvan  L.  Meyer, 

Acting  Deputy  Administrator.  Veterinary 
Services. 

|FR  Dot.   8O-4O40H  Filed  12-29-80  8  45  .im| 
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9  CFR  Part  92 

Cattle  Imported  Through  Harry  S 
Truman  Animal  Import  Center; 
Procedures 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  concerning  the  procedures  to 
be  used  for  the  allotment  of  quarantine 
space  for  cattle  to  be  imported  through 
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financial  and  pre-entry  quarantine 
arrangements. 

Therefore,  in  order  to  provide  sound 
financial  management  both  for  the 
prospective  importers  and  the 

ripnartmpnt    it  is  psspntial  that  the 


HSTAIC  which  shall  be  received  by 
Veterinary  Services  at  least  5  days  prior 
to  the  date  of  the  drawing.  '*  The 
applicant  shall  state  on  the  application 
the  number  of  animals  he  desires  to 
imnnrt  into  the  HSTAIC  and  their 


into  the  center.  This  selection  process 
shall  continue  in  the  same  manner  until 
no  available  space  exists  for  importing 
animals  into  the  HSTAIC.  However,  if 
the  total  applications  received  are  for 
less  than  400  animals,  each  aoDlicant 
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the  Harry  S  Truman  Animal  Import 
Center  (HSTAIC).  This  amendment 
provides: 

1.  That  at  least  60  days  prior  to  any 
drawing  notice  will  be  given  in  the 
Federal  Register  of  the  date,  time  and 
place  of  the  drawing.  The  notice  shall 
also  designate  the  geographic  areas  from 
which  animals  will  be  considered  for 
importation  and  shall  include  the  fee 
schedule  for  the  proposed  importation. 

2.  That  the  application  to  import 
animals  shall  be  accompanied  by  a 
certified  check  or  money  order  in  the 
amount  of  $1,000  for  each  animal 
requested  and  that  the  application  be 
received  by  the  Department  at  least  5 
days  prior  to  the  date  of  the  drawing. 

3.  That  the  applicant,  or  their 
designated  legal  agent  or  representative, 
be  present  at  the  drawing  at  which  time 
the  cooperative  agreement  shall  be 
executed  and  the  financial  responsibility 
shall  be  assumed  by  the  successful 
applicants. 

4.  Editorial  changes  are  provided  to 
clarify  the  procedures  and  the  importers' 
financial  responsibility. 

These  changes  are  believed  necessary 
to  better  administer  the  facility  and  help 
insure  that  the  facility  is  fully  utilized. 
EFFECTIVE  DATE:  December  23, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  D.  E.  Herrick,  USDA,  APHIS,  VS, 
Federal  Building.  Room  819,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301^36-8170.  The  Final  Impact 
Statement  describing  the  options 
considered  in  developing  this  final  rule 
and  the  impact  of  implementing  each 
option  is  available  on  request  from 
Program  Services  Staff,  Room  870, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  Maryland  20782,  301^36- 
8695. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Secretary's 
Memorandum  1955  to  implement 
Executive  Order  12044.  and  has  been 
classified  as  "not  significant". 

Dr.  Milton  J.  Tiliery,  Director,  National 
Program  Planning  Staffs,  has  determined 
that  an  emergency  situation  exists 
which  warrants  that  this  final  rule 
become  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
because  the  lottery  for  the  third 
importation  of  animals  imported  into  the 
United  States  through  the  HSTAIC  will 
be  on  January  6.  1981.  and  the 
procedures  required  by  this  amendment 
concern  the  application  process  and 
system  of  allocation  of  space  at 
HSTAIC.  Potential  applicants  should  be 
notified  of  these  procedures  as  soon  as 
possible.  Further,  these  procedures 
should  result  in  a  substantial  cost 


savings  to  the  Federal  Government  and 
should  facilitate  the  allocation  of  space 
for  the  HSTAIC.  Therefore,  they  should 
be  implemented  for  the  third 
importation. 

On  Friday.  June  6. 1980.  there  was 
published  in  the  Federal  Register  (45  FR 
38036-38038]  an  amendment  that 
provided  a  method  of  selecting  alternate 
applicants  to  replace  applicants 
originally  selected  who  have  not 
delivered  the  required  cooperative 
agreement  and  the  required  funds, 
payment  bond  or  letter  of  credit  to  the 
Department.  The  intended  effect  of  that 
action  was  to  achieve  maximum 
utilization  of  all  available  quarantine 
space  at  HSTAIC. 

A  period  of  60  days  was  provided  for 
receipt  of  comments,  which  expired 
August  5, 1980.  No  comments  were 
received.  The  amendment  was 
determined  to  be  essential  in  order  to 
allow  the  Department  to  better 
coordinate  and  allocate  personnel  and 
materials  to  the  facility  and  to  provide 
maximum  utilization  of  the  facility. 
However,  the  procedures  were  time 
consuming,  were  difficult  to  administer 
and  did  not  provide  the  desired  results. 

On  Tuesday,  October  14, 1980.  there 
was  published  in  the  Federal  Register 
(45  FR  67669-67673)  a  proposed 
amendment  to  the  regulations  of  §  92.41 
(9  CFR  92.41)  concerning  the  procedures 
to  be  used  for  the  allotment  of 
quarantine  space  for  cattle  to  be 
imported  through  the  Harry  S  Truman 
Animal  Import  Center  which,  among 
other  provisions,  proposed  to  amend  the 
procedures  of  the  Friday,  June  6, 
rulemaking. 

A  period  of  30  days  was  provided  for 
receipt  of  comments  which  expired 
November  13. 1980.  Only  one  comment 
was  received.  It  stated  that  the  cost 
schedule  would  make  it  prohibitive  to 
import  any  more  animals  through 
HSTAIC,  that  even  if  affordable,  it 
would  be  impossible  to  bring  a  letter  of 
credit  at  the  time  of  the  drawing,  and 
suggesting  a  meeting  be  held  with 
interested  importers  to  resolve  these 
matters. 

The  costs  associated  with  the 
operation  of  the  Harry  S  Truman  Animal 
Import  Center  are  to  be  borne  by  the 
importers  using  this  facility  and  will 
vary  in  accordance  with  the  actual 
number  of  animals  utilizing  the  facility 
during  a  given  importation  period.  Each 
importer  who  has  been  authorized  a 
special  permit  in  the  drawing,  must  sign 
a  cooperative  agreement  which,  among 
other  things,  sets  forth  the  payment 
requirements  prior  to  being  awarded  a 
special  permit  to  import  cattle  into 
HSTAIC. 


The  regulations  also  presently  require 
that  the  selected  applicants  deliver  the 
cooperative  agreement  set  forth  in 
§  92.41(c)  and  the  payment  required 
under  such  agreement  to  the  Department 
within  a  specified  time.  This  has 
resulted  in  the  Department  not  being 
able  to  determine  if  the  applicants 
selected  by  lottery  are  going  to  exercise 
their  right  to  obtain  a  special  permit. 
This  could  result  in  less  than  full 
utilization  of  the  HSTAIC  for  a 
particular  importation.  Therefore,  it  is 
essential  that  the  importers,  prior  to 
issuance  of  the  special  permits,  assume 
fiscal  responsibility  of  the  expenses  to 
be  incurred.  Due  to  the  unusual  nature 
of  the  service  and  the  need  to  have 
adequate  funds  available  to  the 
Department  for  the  cost  of  the  services 
which  will  be  performed  in  connection 
with  the  importation  of  animals  into  the 
HSTAIC  in  accordance  with  the 
provisions  of  section  1  of  the  Act  of  May 
6. 1970  (21  U.S.C.  135).  the  Department 
requires  either  advance  payment,  a 
payment  bond  or  a  letter  of  credit, 
meeting  the  requirements  specified  in 
the  cooperative  agreement,  be  deposited 
with  the  Service  (Veterinary  Services)  at 
the  time  of  the  drawing.  The  Department 
believes  that  while  it  could  require  only 
cash  advance  payment  of  the  entire  fee, 
alternative  mechanisms  for  payment  are 
necessary  to  provide  the  importer  ways 
to  participate  in  the  importation  process 
without  "tying  up"  an  importer's  cash 
reserve  from  the  outset  of  the 
importation  process.  The  alternative 
methods  of  payment  are  believed  to  be 
workable  alternatives  to  requiring  that 
funds  be  deposited  in  cash  at  the  outset 
of  the  importation  process.  If  the  letter 
of  credit  option  does  not  prove  feasible, 
the  importer  may  rely  on  either  the 
advance  payment  in  cash  or  the  use  of  a 
bond  to  cover  the  cost  of  the  service. 

Further,  the  Department  has  found 
that  the  formula  for  the  fees  prescribed 
for  the  quarantine  period  that  are  based 
upon  full  utilization  of  the  facility  do  not 
provide  for  all  contingencies.  If  there  is 
less  than  full  utilization  of  the  facility 
during  the  quarantine  period,  then  it  will 
not  be  self-supporting  to  the  fullest 
extent  possible  as  Congress  intended. 
However,  whether  or  not  the  facility  will 
actually  be  fully  utilized  depends  on 
several  factors,  the  first  of  which  is  the 
ability  of  all  prospective  importers  to 
obtain  the  necessary  financing  to  enter* 
into  the  required  cooperative  agreement. 
If  a  prospective  importer  cannot  obtain 
such  financing,  the  facility  will  not  be 
fully  utilized,  unless  there  is  time  for 
another  importer  to  be  offered  the  space 
in  accordance  with  the  regulations  and 
he  has  time4o  make  all  the  necessary 
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HSTAIC  shall  not  be  assigned  or 
transferred,  not  shall  any  interest  be 
assigned  or  transferred. 

(b)  Fees.  (1)  Cost  associated  with  the 
maintenance  and  operation  of  the 
facilitv  shall  be  borne  bv  aoolicants  who 


Inspection  Service  funds  expended  for 
administrative  support. 

(4)  Any  test  performed  on  animals  in 
excess  of  the  number  of  animals 
specified  in  a  cooperative  agreement  is 
not  included  in  the  fees  authorized  in 


4.  To  pay  for  all  laboratory  tests  in  addition 
to  those  identified  in  the  Veterinary  Services 
protocol  for  importing  animals  into  the 
HSTAIC  deemed  necessary  by  the 
Department  to  determine  freedom  from 
communicable  animal  diseases. 
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financial  and  pre-entry  quarantine 
arrangements. 

Therefore,  in  order  to  provide  sound 
financial  management  both  for  the 
prospective  importers  and  the 
Department,  it  is  essential  that  the 
importers,  prior  to  the  approval  and 
issuance  of  the  special  permits,  assume 
fiscal  responsibility  for  the  expenses  to 
be  incurred. 

The  suggestion  that  the  Department 
meet  with  prospective  importers  is 
rejected  since,  as  stated  previously,  the 
lottery  for  the  third  importation  will  be 
on  January  6. 1981.  and  there  is  not 
sufficient  time  to  advise  interested 
persons  and  schedule  such  a  meeting. 
Therefore,  since  this  amendment 
concerns  the  application  process,  the 
proposed  amendment  is  adopted 
without  change. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  quite 
concerned  about  the  escalating  cost  of 
importing  cattle  through  HSTAIC. 
APHIS  is  committed  to  analyzing  its 
procedures  for  HSTAIC  and  to  try  to 
identify  and  implement  cost-cutting 
measures  in  the  operation  of  the  Center. 
Along  with  this,  APHIS  is  also  exploring 
the  legality  and  practical  feasibility  of 
alternative  uses  of  the  facility,  or 
portions  thereof  in  the  event  that  there 
is  less  than  maximum  utilization  of  the 
Center  during  a  given  importation 
period,  in  order  to  cut  costs  associated 
with  the  importation  of  cattle  through 
HSTAIC. 

Accordingly,  Part  92,  Title  9,  Code  of 
Federal  Regulations  is  amended  in  the 
following  respects: 

1.  Sections  92.41  (a)  and  (b)  are 
revised  to  read; 

§  92.41     Requirements  for  the  importation 
of  animals  into  the  United  States  through 
the  Harry  S  Truman  Animal  Import  Center. 

(a)  Special  authorization.  Because  of 
the  extended  period  of  time  required  to 
process  cattle  intended  for  importation 
from  countries  affected  with  exotic 
diseases  not  otherwise  eligible  for 
importation  into  the  United  States, 
including  foot-and-mouth  disease, 
through  the  Harry  S  Truman  Animal 
Import  Center,  (HSTAIC),  special 
authorization  shall  be  required  before 
any  animal  may  enter  the  facility  for 
quarantine.  Such  authorization  will  be 
issued  on  a  lottery  basis  in  accordance 
with  the  following  procedures: 

(1)  Drawing:  contents  of  applications 
and  deposits.  For  each  importation  of 
animals  into  the  HSTAIC,  a  drawing 
will  be  held  of  the  names  of  applicants 
who  desire  to  import  animals  into  the 
facility  at  that  particular  time.  Each 
applicant  shall  complete  an  application 
for  importing  animals  through  the 


HSTAIC  which  shall  be  received  by 
Veterinary  Services  at  least  5  days  prior 
to  the  date  of  the  drawing.  '*  The 
applicant  shall  state  on  the  application 
the  number  of  animals  he  desires  to 
import  into  the  HSTAIC  and  their 
country  of  origin.  Each  application  shall 
be  accompanied  by  a  certified  check  or 
money  order  payable  to  the  United 
States  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service,  in  the  amount  of  one  thousand 
dollars  ($1,000],  for  each  animal  for 
which  special  authorization  is  requested 
on  the  application.  In  the  event  the 
applicant  does  not  receive  special 
authorization  for  animals  for  which  he 
has  applied,  the  amount  deposited  with 
the  application  for  each  animal  not  so 
authorized  will  be  returned.  If  the 
applicant  receives  special  authorization, 
the  deposited  amount  shall  be  applied 
against  the  total  cost  of  importation  of 
each  animal.  At  least  60  days  prior  to 
any  drawing,  notice  will  be  given  in  the 
Federal  Register  of  the  date,  time  and 
place  of  the  drawing  for  interested 
persons  to  submit  an  application.  The 
notice  shall  also  designate  the 
geographic  areas  from  which  animals 
will  be  considered  for  importation  into 
the  HSTAIC  and  shall  also  include  the 
fee  schedule  for  the  proposed 
importation.  All  applicants,  or  their 
designated  legal  agents  or 
representatives,  shall  be  required  to 
appear  in  person  at  the  drawing.  Such 
designated  legal  agent  or  representative 
shall  have  a  notarized  statement  of 
authority  signed  by  the  applicant. 

(2)  Drawing  for  special  authorization. 
At  the  time,  date,  and  places  specified  in 
the  Notice  of  Drawing,  if  there  are  more 
than  400  applicants,  a  Department 
employee  shall  consecutively  draw  the 
names  of  applicants,  until  a  maximum  of 
400  names  have  been  selected  to  receive 
special  authorization  to  qualify  one 
animal  for  entry  into  the  United  States 
through  the  HSTAIC.  If  there  are  less 
than  400  applicants  for  400  animals  or 
more,  the  procedure  for  the  consecutive 
drawings  for  spaces  shall  be  as  follows: 
A  drawing  will  be  held  of  the  names  of 
those  applicants  seeking  to  import  at 
least  one  animal  info  the  HSTAIC.  Then 
a  drawing  will  be  held  on  the  names  of 
applicants  wishing  to  import  at  least 
two  animals.  If  after  these  names  have 
been  selected,  available  space  in  the 
HSTAIC  still  exists,  a  drawing  will  be 
held  of  the  names  of  those  applicants 
seeking  to  import  at  least  three  animals 


"Application  forms  may  be  obtained  upon 
request  from  and  completed  applications  should  be 
sent  to  Import-Export  Animals  and  Products  Staff. 
Veterinary  Services.  APHIS.  U.S.  Department  of 
Agriculture.  6505  Belcrest  Road,  Room  815. 
Hyallsville,  MD  20782. 


into  the  center.  This  selection  process 
shall  continue  in  the  same  manner  until 
no  available  space  exists  for  importing 
animals  into  the  HSTAIC.  However,  if 
the  total  applications  received  are  for 
less  than  400  animals,  each  applicant 
shall  receive  special  authorization  for 
the  number  requested  on  their 
application  in  acordance  with  the 
provisions  of  subparagraph  (4)  of  this" 
paragraph  (a).  Further,  if  available  space 
at  the  HSTAIC  still  exists  at  the 
designated  time  of  the  drawing,  each  of 
the  applicants  shall  be  offered  an 
opportunity  to  request  additional 
space(s).  If  the  requests  for  additional 
space(s)  exceed  the  space(s)  available,  a 
lottery  drawing  shall  be  conducted  for 
the  additional  spaces  in  the  same 
manner  as  provided  above  from  those 
interested  applicants.  Each  applicant 
shall  receive  special  authorization  for 
the  additional  space(s)  in  accordance 
with  the  provisions  of  subparagraph  (4) 
of  this  paragraph  (a).  At  the  end  of  the 
drawing  when  the  total  number  of 
animals  has  been  determined,  the  fee 
will  be  established  in  accordance  with 
the  graduated  fee  scale.  If  any  person 
selected  to  receive  a  special 
authorization  declines  acceptance,  the 
other  applicants  will  be  offered  the 
opportunity  to  receive  the  special 
authorization  as  provided  above  in  this 
subparagraph.  If  any  such  additional 
authorization  is  not  requested,  the  fee 
per  animal  shall  increase  in  accordance 
with  the  graduated  fee  schedule: 
Provided,  That  if  the  total  number  of 
animals  for  which  special  authorizations 
are  requested  is  not  at  least  50,  there 
shall  not  be  a  lottery  or  importation  and 
the  deposits  shall  be  refunded  to  the 
applicants. 

(3)  Area  of  origin;  limitations.  All 
applications  received  will  be  carefully 
reviewed  prior  to  the  public  drawing.  In 
the  event  applications  are  received  for 
the  importation  of  cattle  which  originate 
from  areas  in  which  conditions  are 
considered  to  be  unacceptable  as 
specified  in  §  92.4(a)(3),  the  applicant 
will  be  so  advised  in  writing  and  the 
money  submitted  with  the  application 
will  be  returned. 

(4)  Requirements  for  special 
authorization.  On  the  day  of  the 
drawing  applicants  selected  to  receive 
special  authorization  for  cattle  to  be 
qualified  for  importation  through  the 
HSTAIC,  or  their  designated  legal 
agents  or  representatives  shall  be 
required  to  execute  a  cooperative 
agreement  described  in  §  92.41(c)  and 
pay  the  required  fee  in  accordance  with 
the  provisions  of  the  cooperative 
agreement.  Authorization  to  qualify 
cattle  into  the  United  States  through 


85724       Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Rules  and  Regulations 


The  period  for  comments  expired  on 
December  10, 1980.  After  reviewing  and 
considering  all  comments  received  and 
views  expressed,  the  NCUA  Board  has 
decided  to  adopt  the  proposed 


premium  campaign  if  the  limit  imposed 
by  this  requirement  has  already  been 
reached.  Therefore,  the  NCUA  Board 
has  deleted  this  requirement  from  the 
final  regulation. 


the  credit  union.  The  regulation  now 
reflects  this  requirement. 

Accordingly  §  701.35  is  amended  by  a 
adding  a  new  paragraph  (m)  to  read  as 
set  forth  below. 
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HSTAIC  shall  not  be  assigned  or 
transferred,  not  shall  any  interest  be 
assigned  or  transferred. 

(b)  Fees.  (1)  Cost  associated  with  the 
maintenance  and  operation  of  the 
facility  shall  be  borne  by  applicants  who 
receive  a  special  authorization  under 
this  section  in  accordance  with  the 
provisions  of  a  cooperative  agreement 
specified  in  paragraph  (c)  of  this  section. 

(2)  The  Deputy  Administrator  is 
authorized  to  establish  reasonable  fees 
of  the  costs  incurred  by  the  Department 
in  the  maintenance  and  operation  of  the 
HSTAIC.  Such  fees  shall  include  certain 
pre-entry  services  provided  by  the 
Department  to  prepare  HSTAIC  and 
animals  for  entry  into  that  facility.  Fees 
shall  also  include  costs  incurred  while 
animals  are  in  the  facility  and  for  a 
period  of  30  days  subsequent  to  the 
animals  leaving  the  facility  for  costs 
incurred  in  its  cleaning  and  disinfecting. 

(3)  The  fees  authorized  in  this  section 
shall  be  based  upon  the  following  items: 

(i)  Personnel.  The  hourly  rates 
including  appropriate  premium  pay  in 
accordance  with  5  U.S.C.  5541-5549  for 
Veterinary  Services'  employees  who 
perform  the  service. 

(ii)  Travel.  The  costs  of  travel  and  per 
diem  of  Veterinary  Services'  employees 
from  their  official  duty  station  to  their 
temporary  duty  station  and  return  in 
order  to  qualify  animals  for  entry  into 
the  facility.  Travel  costs  shall  also 
include  costs  to  courier  test  samples 
from  temporary  duty  stations  overseas 
to  Plum  Island  for  testing. 

(iii)  Utilities.  The  cost  of  electricity, 
oil  and  water  for  operating  the  HSTAIC 
for  the  five  month  period  of  quarantine 
plus  one  month  for  cleaning  and 
disinfection. 

(iv)  Laboratory  costs.  The  cost  of 
conducting  three  series  of  laboratory 
tests  for  each  animal  as  authorized  by 
the  cooperative  agreement  and  in 
accordance  with  a  Veterinary  Services 
protocol  '*'  to  qualify  for  importation 
into  the  Harry  S  Truman  Animal  Import 
Center. 

(v)  Supplies.  The  cost  of  supplies 
(feed,  bedding,  disinfectants,  contact 
test  animals  and  miscellaneous  supplies 
for  the  animal  care,  maintenance,  and 
testing  at  the  facility)  for  the  five  month 
period  of  quarantine  plus  one  month  for 
cleaning  and  disinfection. 

(vi)  Overhead.  A  surcharge  for 
overhead  based  on  the  most  current 
historical  data  available  showing  the 
percentage  of  Animal  and  Plant  Health 


'•  A  protocol  concerning  the  requirements  to  be 
observed  may  be  obtained  upon  request  from 
Import-Export  Animals  and  Products  Staff. 
Veterinary  Services.  APHIS.  VS,  U.S.  Department  of 
Agriculture.  6505  Belcrest  Road.  Room  819, 
Hyaltsvjile.  MD  20782. 


Inspection  Service  funds  expended  for 
administrative  support. 

(4)  Any  test  performed  on  animals  in 
excess  of  the  number  of  animals 
specified  in  a  cooperative  agreement  is 
not  included  in  the  fees  authorized  in 
this  section.  The  Deputy  Administrator 
shall  charge  the  importer  for  whom  the 
service  is  performed  the  actual  cost  of 
conducting  such  test.  Payment  shall  be 
due  upon  receipt  by  such  person  of  a  bill 
for  the  services  from  the  Department. 

(5)  The  cost  of  any  additional 
laboratory  tests  deemed  necessary  by 
the  Deputy  Administrator  to  determine 
an  animal's  freedom  from  communicable 
disease  is  not  included  in  the  fees 
authorized  in  this  section.  Also,  any 
treatment  performed  on  animals  while 
at  the  Harry  S  Truman  Animal  Import 
Center  is  not  included  in  the  fees 
authorized  in  this  section.  The  Deputy 
Administrator  shall  charge  the  importer 
for  whom  the  service  is  performed  the 
actual  cost  of  such  testing  or  treatment. 
Payment  shall  be  due  upon  receipt  by 
that  person  of  a  bill  for  the  services  from 
the  Department. 

(6)  The  importer  shall  be  reimbursed 
for  any  monies  advanced  for  feed, 
bedding  or  laboratory  tests  for  animals 
at  the  HSTAIC  if  such  feed  or  bedding 
are  not  used  or  if  such  laboratory  test 
for  animals  are  not  performed  by 
Veterinary  Services. 

(7)  Fees  shall  be  based  on  the 
expected  level  of  occupancy  of  the 
HSTAIC  as  determined  by  the  number 
of  cattle  for  which  importers  have  been 
specially  authorized  to  import  the 
Center. 

§92.41    [Amended] 

2.  In  §  92.41(c)  the  first  paragraph  is 
revised  to  read: 

***** 

(c)  Cooperative  agreements.  Each 
applicant,  or  their  legal  agent  or 
representative,  selected  to  be  specially 
authorized  to  qualify  animals  for 
importation  through  the  HSTAIC  shall 
enter  into  and  abide  by  the  provisions  of 
the  following  cooperative  agreement 
with  the  Department.  Financial 
obligation  for  the  amount  detailed  in  the 
following  cooperative  agreement  is  to  be 
provided  at  the  time  the  cooperative 
agreement  is  signed. 
***** 

3.  In  §  92.41(c)  paragraph  (A)  of  the 
"Cooperative  Agreement"  is  amended  in 
subparagraphs  4,  5,  6,  and  7  by 
renumbering  5,  6,  7,  and  8  respectively 
and  adding  a  new  subparagraph  4  to 
read: 

***** 

(c)  *  *  * 
(A)  •  •  * 


4.  To  pay  for  all  laboratory  tests  in  addition 
to  those  identified  in  the  Veterinary  Services 
protocol  for  importing  animals  into  the 
HSTAIC  deemed  necessary  by  the 
Department  to  determine  freedom  from 
communicable  animal  diseases. 
***** 

(Sec.  1.  Pub.  L.  91-239  (21  U.S.C.  135):  37  PR 
28464.  28477:  38  FT?  19141) 

Done  at  Washington,  D.C..  this  23d  day  of 
December,  1980. 
Norvan  L.  Meyer. 

Acting  Deputy  Administrator,  Veterinary 
Services. 

|FR  Doc.  ao-40511  Filed  12-23-80;  402  pmj 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions;  Stiare,  Sliare 
Draft  and  Share  Certificate  Accounts 

agency:  National  Credit  Union 
Administration. 

ACTION:  Final  rule. 

summary:  On  November  14, 1980,  the 
National  Credit  Union  Administration 
(NCUA)  published  for  public  comment  a 
proposed  rule  concerning  a  premium  or 
gift  given  by  a  Federal  Credit  Union  for 
establishing  an  account,  renewing  an 
account  or  adding  to  an  existing 
account.  The  proposed  rule  would 
consider  such  a  premium  or  gift  a 
promotional  or  advertising  expense,  and 
not  a  dividend  for  purposes  of  12  CFR 
701.35(h),  f  (1)  the  premium  or  gift  is 
given  only  at  the  time  of  the  opening  of  a 
new  account  or  an  addition  to,  or 
renewal  of,  an  existing  account;  (2)  no 
more  than  two  premiums  per  account 
are  given  within  a  12-month  period;  and 
(3)  the  value  of  the  premium  or  gift 
(including  shipping,  warehousing, 
packaging  and  handling]  does  not 
exceed  $10  for  share  purchases  of  less 
than  $5,000  or  $20  for  share  purchases  of 
$5,000  or  more.  The  costs  of  the  premium 
may  not  be  averaged.  Prior  to  the 
beginning  of  a  premium  program,  an 
official  of  the  credit  union  must  certify 
that  the  total  cost  of  the  premium  or  gift, 
including  shipping,  warehousing, 
packaging  and  handling  does  not  exceed 
the  applicable  $10/20  limitations  and 
that  no  portion  of  the  total  cost  of  any 
premium  has  been  attributed  to 
development,  advertising,  promotional 
or  other  expenses.  Certification  and 
supporting  documents  must  be  retained 
in  the  files  of  the  Federal  credit  union 
until  the  next  examination  and  be  made 
available  to  NCUA  upon  request. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  delete  the  provision  that 
requires  advisory  committees  which 
meet  entirely  in  open  session  to  issue 


21  CFR  Parts  73  and  81 
[Docket  No.  80N-0447] 

Postponement  of  Closing  Date  for 
PrnvlftinnstI  Listina  of  Lead  Acetate: 


complete  the  evaluation  of  the 
objections  and  publish  a  final  decision 
concerning  them  in  the  Federal  Register. 
Therefore,  the  agency  concludes  that  a 
brief  postponement  is  necessary,  and 
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The  period  for  comments  expired  on 
December  10, 1980.  After  reviewing  and 
considering  all  comments  received  and 
views  expressed,  the  NCUA  Board  has 
decided  to  adopt  the  proposed 
regulation  as  a  final  regulation  with  the 
exception  of  the  requirement  that  only 
two  premiums  may  be  given  per  account 
in  any  12  month  period. 
EFFECTIVE  DATE:  December  31, 1980. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  D.C.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Engel,  Assistant  General 
Counsel  or  Todd  A.  Okun,  Assistant 
General  Counsel,  both  at  above  address; 
telephone  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION:  Of  the 
approximately  20  comments  received, 
nearly  all  from  Federal  credit  unions, 
the  vast  majority  expressed  the  belief 
that  there  was  no  evidence  of  abuse  to 
justify  the  proposed  rule  and  that  the 
proposal  represented  a  burdensome  and 
unnecessary  new  regulation  and  not  a 
deregulation,  which  is  the  mandate  of 
the  Depository  Institutions  Deregulation 
Committee  (Committee)  whose 
regulation  is  the  parallel  for  NCUA's 
proposal. 

It  is  the  view  of  the  NCUA  Board  that 
the  concurrent  establishment  of  a 
dividend  earning  account  (or  renewal  of, 
or  addition  to,  an  account)  and  the 
giving  of  a  gift  or  premium  of  value 
could  lead  to  impermissibly  exceeding 
the  dividend  limitations  on  Federal 
credit  union  accounts  prescribed  at  12 
CFR  701.35(h).  Therefore,  there  is  an 
obligation  on  the  NCUA  Board  to  assure 
that  this  does  not  occur.  Coupled  with 
this  duty  is  the  knowledge  that 
premiums  have,  in  fact,  been  valuable  to 
Federal  credit  unions  in  attracting  new 
funds.  Previous  policy  in  this  area, 
common  to  all  financial  regulatory 
agencies,  delineated  de  minimus 
amounts  that  could  be  given  as 
premiums  but  that  would  not  be 
considered  as  dividends.  The  final  rule 
recognizes  that  economic  conditions 
have  changed  since  1970  and,  hence,  it 
doubles  the  permissible  value  of 
premiums  that  may  be  given  without 
being  considered  dividends. 

The  NCUA  Board  does  not  consider 
the  rule  to  be  burdensome  except  for  the 
requirement  that  only  two  premiums 
may  be  given  per  account  in  any  twelve 
month  period.  This  require.nent  would 
impose  a  confusing  and  burdensome 
recordkeeping  requirement  and  would 
inhibit  a  Federal  credit  union  board  of 
directors  in  its  decision  as  to  the  proper 
timing  and  form  of  a  premium  campaign. 
It  could  serve  to  stifle  innovation  and 
preclude  the  use  of  a  badly  needed 


premium  campaign  if  the  limit  imposed 
by  this  requirement  has  already  been 
reached.  Therefore,  the  NCUA  Board 
has  deleted  this  requirement  from  the 
final  regulation. 

While  Federal  credit  unions  are  not 
bound  by  rules  promulgated  by  the 
Committee,  the  NCUA  Board  believes 
that,  in  this  case,  parallel  rules  as  to  the 
value  of  permissible  premiums  that  will 
not  be  considered  dividends  are 
appropriate.  All  financial  regu^atory 
agencies  have,  since  1970,  promulgated 
parallel  rules  or  policies  in  this  area. 
Because  of  this  fact  and  the  belief  of  the 
NCUA  Board  that  the  substance  of  the 
regulation  itself  is  not  overly  restrictive 
or  burdensome,  the  proposed  rule  as  to 
amounts  is  adopted  as  final.  The  NCUA 
Board  believes  that,  within  the  rule's 
guidelines,  innovative  and  effective 
promotional  programs  can  be 
undertaken  while  retaining  the  integrity 
of  the  dividend  limitations. 

One  commenter  asked  about  the 
applicability  of  the  proposed  rule  to  a 
promotional  program  wherein 
establishment  of  accounts  and  renewals 
of,  or  additions  to,  accounts  are 
rewarded  with  changes  of  winning  a 
television  set  or  automobile  through  a 
random  drawing.  It  has  been,  and 
continues  to  be,  NCUA  policy  that  the 
nominal  value  of  each  chance  need  not 
be  considered  in  relation  to  the 
applicable  dividend  guidelines.  In 
addition,  the  value  of  the  ultimate  prize 
awarded  at  the  drawing  is  not 
considered  a  dividend  to  the  recipient. 
The  prize  should  be  of  reasonable  value, 
as  determined  by  the  board  of  directors. 
Before  initiating  such  a  program, 
however,  a  Federal  credit  union  would 
be  well  advised  to  consult  with  an 
attorney  to  determine  whether  any  given 
program  might  run  afoul  of  either 
Federal  or  state  lottery  laws. 

Another  commenter  asked  about  the 
use  of  such  "goodwill"  items  as  pens, 
calendars,  luggage  tags  and  the  like. 
These  items  need  not  be  considered 
dividends  unless  they  are  specifically 
offered,  and  only  given,  in  connection 
with  the  establishment  of,  addition  to,  or 
renewal  of  a  Federal  credit  union 
account.  That  same  commenter 
suggested  that  the  proposed  rule  should 
apply  to  promotional  activities  designed 
to  induce  loans.  However,  the  purpose 
of  the  rule  is  to  ensure  that  the  dividend 
guidelines  in  connection  with  share 
purchases  are  not  exceeded.  Premiums 
to  induce  loans  are  not  covered  by  the 
final  rule  and  are  within  the  discretion 
of  a  board  of  directors. 

Inadvertently  omitted  from  the 
proposed  rule  was  the  fact  that  required 
certification  would  not  have  to  be  kept 
on  file  beyond  the  next  examinafion  of 


the  credit  union.  The  regulation  now 
reflects  this  requirement. 

Accordingly  §  701.35  is  amended  by  a 
adding  a  new  paragraph  (m)  to  read  as 
set  forth  below. 
Rosemary  Brady, 

Secretary  to  the  Board,  National  Credit  Union 
Administration. 
December  22, 1980. 

(Sec.  107(6),  94  Stat.  132  (12  U.S.C.  1757(6)). 
sec.  120,  73  Stat.  635  (12  U.S.C.  1766)  and  Sec. 
209.  84  Stat.  1104  (12  R.S.C.  1789)). 

§  701.35    Share  Accounts  and  Share 
Certificate  Accounts. 

***** 

(m)  Premiums.  (1)  Premiums  given  by 
a  Federal  credit  union,  whether  in  the 
form  of  merchandise  or  cash,  are 
regarded  as  an  advertising  or 
promotional  expense  rather  than  the 
payment  of  a  dividend  if: 

(i)  The  premium  is  given  only  at  the 
time  of  the  establishment  of  a  new 
account  or  an  addition  to.  or  renewal  of, 
an  existing  account;  and 

(ii)  The  value  of  a  premium,  including 
shipping,  warehousing,  packaging  and 
handling  costs  does  not  exceed  $10  for 
share  purchases  of  less  than  $5,000  or 
$20  for  share  purchases  of  $5,000  or 
more;  and 

(iii)  The  costs  of  premiums  are  not 
averaged;  and 

(iv)  An  official  of  the  credit  union, 
prior  to  the  inception  of  a  premium 
program,  certifies  in  writing  that  the 
total  cost  of  a  premium,  including 
shipping,  warehousing,  packaging  and 
handling  cost  does  not  exceed  the 
applicable  $10/20  limitations  and  that 
no  portion  of  the  total  cost  of  the 
premium  has  been  attributed  to 
development,  advertising,  promotional 
or  other  expenses.  The  certification  and 
supporting  documents  must  be 
maintained  in  the  Federal  credit  union 
files  until  the  next  examination  of  the 
credit  union. 

|FR  Doc.  80-40342  Filed  12-29-80;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  14 

[Docket  No.  80N-0345] 

Public  Hearing  Before  a  Public 
Advisory  Committee;  Advisory 
Committee  Annual  Reports 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 
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"Lead  acetate"  in  paragraph  (b)  is 
revised  to  read  "March  3, 1981." 

Effective  date.  This  regulation  is 
effective  December  30. 1980. 

(Sees.  701(e),  70e(b),  (c),  and  (d),  70  Stat.  919 
as  amended,  74  Stat.  399^03  [21  U.S.C. 


regulations  should  be  amended  as  set 
forth  below. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(sl,  348)1  and  under  authority 


Dated:  December  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  80-40505  Filed  12-2»-80;  8:45  am| 
BILLING  CODE  4110-03-M 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  delete  the  provision  that 
requires  advisory  committees  which 
meet  entirely  in  open  session  to  issue 
annual  reports.  This  provision  is  no 
longer  necessary. 

EFFECTIVE  DATE:  December  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  12. 1980 
(45  CFR  60449).  FDA  published  a 
proposal  to  eliminate  annual  reports 
from  committees  which  meet  entirely  in 
open  session  and  invited  public 
comment  through  November  12, 1980.  No 
comments  were  received. 

Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  requires 
that  any  advisory  committee  that  holds 
a  closed  meeting  issue  a  report  at  least 
annually  setting  forth  a  summary  of  its 
activities  as  would  be  informative  to  the 
public.  FDA's  regulations  implemented 
this  requirement  (21  CFR  14.60(d))  and 
further  extended  this  obligation  to  all 
agency  advisory  committees  whether  or 
not  they  held  any  closed  sessions  (21 
CFR  Part  14.60(e)).  The  purpose  of  the 
report  was  to  inform  the  public  of  the 
advisory  committees'  membership, 
functions,  recommendations,  and  other 
actions.  In  light  of  the  public 
accessibility  to  this  information  (21  CFR 
14.75),  particularly  for  committees  which 
meet  entirely  in  open  session,  §  14.60(e) 
is  no  longer  necessary.  Thus,  with  this 
change,  FDA's  regulations  conform  to 
Federal  Advisory  Committee  Act 
requirements  of  reports  only  for 
committees  that  have  held  closed 
sessions. 

§  14.60    [Amended] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  701(a).  52 
Stat.  1055  (21  U.S.C.  371(a)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1).  Part  14 
is  amended  in  §  14.60  Minutes  and 
reports  of  advisory  committee  meetings 
by  deleting  paragraph  (e). 

Effective  date.  December  29. 1980. 
(Sec.  701(a),  52  Stat.  1055  (21  U.S.C.  371(a)).) 

Dated:  December  12, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-0ZB4  Filed  12-29-80;  8:45  am| 
BILLING  CODE  41 10-03-H 


21  CFR  Parts  73  and  81 
[Docket  No.  80N-0447] 

Postponement  of  Closing  Date  for 
Provisional  Listing  of  Lead  Acetate; 
Notice  of  Stay  of  Regulations 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
lead  acetate  for  use  as  a  color  additive 
in  cosmetics  that  color  the  hair  on  the 
scalp.  A  new  closing  date  of  March  3, 
1981  is  being  established  to  complete  the 
agency's  evaluation  of  objections 
received  in  response  to  the  final 
regulation  approving  the  petition  for  the 
permanent  listing  of  lead  acetate.  The 
regulation  that  permanently  lists  lead 
acetate  and  deletes  lead  acetate  from 
the  provisional  list  is  stayed  until  final 
agency  action  is  taken  on  the  objections. 
EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Bureau  of  Foods 
(HFF-334).  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  The 
current  closing  date  of  December  31. 
1980.  for  the  color  additive  provisional 
listing  of  lead  acetate  was  established 
by  a  regulation  published  in  the  Federal 
Register  of  October  31, 1980  (45  FR 
72117).  The  December  31, 1980,  closing 
date  for  lead  acetate  was  established  to 
provide  for  receipt  and  evaluation  of 
any  objections  received  in  response  to 
the  final  regulation  approving  the  • 
petition  for  the  permanent  listing  of  lead 
acetate. 

After  the  review  and  evaluation  of  the 
data  relevant  to  the  color  additive 
petition  for  lead  acetate  used  in  hair 
dyes,  the  agency  concluded  that  lead 
acetate  was  safe  and  suitable  for  that 
use.  Therefore,  FDA  issued  a  regulation 
that  would  permanently  list  lead 
acetate.  The  listing  regulation  was 
published  in  the  Federal  Register  of 
October  31, 1980  (45  FR  72112).  It  was 
stated  in  the  text  of  the  listing  regulation 
that  the  regulation  shall  become 
effective  December  1, 1980,  except  as  to 
provisions  that  may  be  stayed  by  filing 
of  proper  objections. 

FDA  has  received  several  objections 
to  the  listing  regulation.  Because  of  the 
objections  the  agency  is  staying  the 
regulations  that  permanently  lists  lead 
acetate  and  that  delete  lead  acetate 
from  the  color  additive  provisional  list 
until  the  agency  can  rule  upon  the 
objections.  It  is  expected  that  the  agency 
will  need  only  a  brief  period  of  time  to 


complete  the  evaluation  of  the 
objections  and  publish  a  final  decision 
concerning  them  in  the  Federal  Register. 

Therefore,  the  agency  concludes  that  a 
brief  postponement  is  necessary,  and 
the  regulation  set  forth  below  will 
postpone  the  December  31, 1980,  closing 
date  for  the  provisional  listing  of  that 
color  additive  until  March  3, 1981. 

Because  the  ciurent  closing  date 
expires  on  December  31, 1980,  FDA  has 
concluded  that  the  use  of  a  notice  and 
public  procedure  on  this  regulation  is 
impracticable.  Moreover,  good  cause 
exists  for  issuing  this  postponement  as  a 
final  rule  and  such  action  is  consistent 
with  the  protection  of  the  public  health 
since  the  agency  has  previously 
concluded  that  lead  acetate  is  safe  for 
its  intended  use  under  the  Color 
Additive  Amendments  of  1960.  This 
regulation  will  permit  the  uninterrupted 
use  of  this  color  additive  imtil  March  3, 
1981.  To  prevent  any  interruption  in  the 
provisional  listing  of  lead  acetate,  and  in 
accordance  with  5  U.S.C.  553(d)  (1)  and 
(3),  this  regulation  is  being  made 
effective  on  December  30, 1980. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  701(e}, 
706(b),  (c),  and  (d),  70  Stat.  919  as 
amended,  74  Stat.  399-403  (21  U.S.C. 
371(e).  376(b).  (c).  and  (d)))  and  the 
Transitional  Provisions  of  the  Color 
Additive  Amendments  (Title  II.  Pub.  L. 
86-618,  sec.  203,  74  Stat.  404^107  (21 
U.S.C.  376,  note))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.1).  Chapter  I  of 
Title  21  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROtlH 
CERTIFICATION 

§73.2396    [Stayed] 

1.  Part  73  is  amended  by  staying 
§  73.2396  Lead  acetate. 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

2.  Part  81  is  amended  as  follows: 

§81.1    [Amended] 

a.  In  §  81.1  Provisional  lists  of  color 
additives  the  amendment  in  paragraph 
(g)  of  deleting  the  entry  "Lead  acetate" 
is  stayed,  and  the  entry  "Lead  acetate" 
and  its  closing  date,  "March  3, 1981".  are 
added. 

§81.27    [Amended] 

b.  In  §  81.27  Conditions  of  provisional 
listing  of  additives,  the  closing  date  for 
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Lane,  Rockville,  MD  20857,  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
IT  R  r  321  fs1  34811  and  under  authoritv 


Effective  date.  This  regulation  shall 
become  effective  December  30, 1980. 

(Sees.  201(s),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8),  348)) 
Dated:  December  19, 1980. 

1Ar:ii:n.n   r     Dan>lnlnli 


listing  for  "043734"  the  entry  "Formica 
Laboratories,"  and  inserting  in  its  place 
"Mountaire  Feeds  &  Vitamin  Premixes. 
Division  of  Mountaire  Corp.,"  to  read  as 
follows: 


e    f  4A   fAA 
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"Lead  acetate"  in  paragraph  (b)  is 
revised  to  read  "March  3, 1981." 

Effective  date.  This  regulation  is 
effective  December  30, 1980. 

(Sees.  701(e),  706(b),  (c),  and  (d),  70  Stat.  919 
as  amended,  74  Stat.  399-^03  [21  U.S.C. 
371(e),  376(b),  (c),  and  (d));  (sec.  203,  74  Stat. 
404-407  (21  U.S.C.  376,  note)) 
Dated:  December  22, 1980. 
foseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc.  80^0Sao  Filed  12-2&-80:  845  am| 
BILUNG  CODE  4110-03-U 


21  CFR  Part  173 
[Docket  No.  76F-0371] 

Secondary  Direct  Food  Additives 
Permitted  In  Food  for  Human 
Consumption;  1-Hydroxyethylidene- 
1,1-Diphosphonic  Acid  and  its  Sodium 
and  Potassium  Salts 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  amends  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  1-hydroxyethylidene-l,  1- 
diphosphonic  acid  and  its  sodium  and 
potassium  salts  as  boiler  water  additive 
used  in  the  preparation  of  steam  that 
will  contact  food.  The  agency  is  taking 
this  action  in  response  to  a  petition  filed 
by  Monsanto  Co. 

dates:  Effective  December  30, 1980.; 
objections  by  January  29, 1981. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (formly 
the  Hearing  Clerk's  office](HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Lamb,  Bureau  of  Foods  (HFF- 
334),  Food  and  Drug  Administration.  200 
C  St.  SW.,  Washington.  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  29, 1976  (41  FR  42970), 
FDA  announced  that  a  petition  (FAP 
6A3163)  had  been  filed  by  Monsanto 
Co..  800  N.  Lindbergh  Blvd..  St.  Louis, 
MO  63166,  proposing  to  amend  §  173.310 
Boiler  water  additives  (21  CFR  173.310) 
to  provide  for  the  safe  use  of  1- 
hydroxyethylidene-1. 1-diphosphonic 
acid  and  its  sodium  and  potassium  salts 
as  boiler  water  additives  used  in  the 
preparation  of  steam  that  will  contact 
food. 

Having  evaluated  data  in  the  petition 
and  other  relevent  material,  FDA 
concludes  that  the  food  additive 


regulations  should  be  amended  as  set 
forth  below. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.1).  Part  173  is 
amended  in  §  173.310(c)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

§  1 73.3 1 0    Boiler  water  additives. 


(c) 


Substances 


Limitations 


1-hydroxyethylidene-1.1-diphosphonic  acid 
(CAS  Reg.  No  2809-21-4)  and  its  sodium 
and  potassium  salts 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  January  29, 
1981,  submit  to  the  Dockets  Management 
Branch  (formly  the  Hearing  Clerk's 
office)  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Four  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  December  30. 1980. 

(Sees.  201(s),  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s),  348)) 


Dated:  December  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  80-W505  Filed  12-29-flft  8:45  am) 
BILLING  CODE  4110-03-M 


21  CFR  Part  178 
[Doclcet  No.  80F-0169] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitlzers; 
Antistatic  and/or  Antifogging  Agents 
in  Food-Packaging  Materials 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  amends  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  sodiun\/J-alkyl3ulfonate  as 
an  antistatic  agent  in  polyolefin  films 
intended  for  food-contact  use.  This 
action  is  in  response  to  a  petition  filed 
by  British  Cellophane  Ltd. 
DATES:  Effective  December  30, 1980. 
Objections  by  January  29, 1981. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk's  office)  (HFA-305), 
Food  and  Drug  Administration,  Rm  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  D.  Anand,  Bureau  of  Foods  (HFF- 
334),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  3, 1980  (45  FR  37524),  FDA 
announced  that  a  food  additive  petition 
(FAP  9B3476)  had  been  filed  by  British 
Cellophane  Ltd.,  Bath  Rd..  Bridgewater, 
Somerset  TA6  4PA,  England,  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
sodium  /7-alkylsulfonate  as  an  antistatic 
agent  in  polyolefin  films  intended  to 
contact  food. 

Having  evaluated  data  in  the  petition 
and  other  relevant  material,  FDA 
concludes  that  the  food  additive 
regulations  should  be  amended  as  set 
forth  below. 

The  agency  has  considered  the 
potential  environmental  effects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  document  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
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regulatory  duplication.  FDA  has  agreed 
not  to  conduct  routine  inspections  of 
these  exempted  facilities. 
EFFECTIVE  DATE:  December  30, 1980. 


process  blood  and  blood  components 
*   *   *."  Section  510(g)(3)  exempts  from 
registration  only  those  manufactures  of 
drugs  and  devices  used  solely  "*  *  *  in 


b.  For  clarification,  the  term, 
"routinely  collect  or  process"  means  the 
collection  or  processing  (see  definition 
of  "processing"  under  21  CFR  606.3(i))  of 
hInnH  nr  a  hlnnH  rnmnnnent  on  a  reoular 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations       85727 


Lane.  Rockville.  MD  20857.  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.1),  Part  178  is 
amended  in  §  178.3130(b)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

§  1 78.31 30    Antistatic  and/or  antifogging 
agents  in  food-paclcaging  materials. 

«        *         •        *        • 

(b)  •  *  * 


List  of  substances 


Umitations 


Sodium  n-alkylsultonate 
(alkyl  group  in  the 
range  of  C,>-,i  wilh 
not  less  thao  50 
percent  C, •-.•)- 


For  use  only  as  an  antistatic  agent 
at  levels  not  to  exceed  0.1  per- 
cent by  weight  of  polyotefin  films 
that  comply  ninth  5177.1520  of 
Uns  chapter  Provided.  That  the 
finished  olefin  polymers  contact 
foods  only  of  types  I,  II,  III.  IV. 
V,  VI— A.  Vl-B,  VII.  VIII.  and  IX 
descrit>ed  in  table  1  of 
§  176.170(c)  of  this  chapter,  and 
under  conditions  of  use  E,  F, 
and  G  described  in  table  2  of 
}  176.170(c)  of  this  chapter. 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  January  29, 1981 
submit  to  the  Dockets  Management 
Branch  (formerly  the  Hearing  Clerk's 
office)  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-€2,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
that  a  hearing  is  held;  failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Four  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 


Effective  date.  This  regulation  shall 
become  effective  December  30. 1980. 

(Sees.  201(s),  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8),  348)) 

Dated:  December  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-40506  Filed  12-29-80;  8:45  am) 
BILLING  CODE  4110-03-M 


21  CFR  Part  510 

Change  of  Sponsor  Name;  New  Animal 
Drugs 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  amends  the  animal  drug 
regulations  to  reflect  change  of  sponsor 
for  several  new  animal  drug 
applications  (NADA's)  from  Formica 
Laboratories  to  Mountaire  Feeds  & 
Vitamin  Premixes,  Division  of 
Mountaire  Corp..  and  to  revise  the  list  of 
sponsors  of  approved  NADA's  to  reflect 
the  name  change. 

EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Brigham,  Bureau  of  Veterinary 
Medicine  (HFV-238).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^43-6243. 
SUPPLEMENTARY  INFORMATION: 
Mountaire  Feeds  &  Vitamin  Premixes, 
Division  of  Mountaire  Corp..  124  E.  Fifth 
St.,  Little  Rock,  AR  72119.  advised  the 
agency  of  a  change  of  sponsor  name 
from  Formica  Laboratories.  The  Bureau 
of  Veterinary  Medicine  is  amending  the 
regulations  in  21  CFR  510.600  to  reflect 
the  change. 

This  action,  the  change  of  sponsor  of 
several  NADA's,  does  not  involve 
changes  in  manufacturing  facilities, 
equipment,  procedures,  or  personnel. 
Under  the  Bureau  of  Veterinary 
Medicine's  supplemental  approval 
policy  (42  FR  64367;  December  23, 1977). 
approval  of  this  action  does  not  require 
reevaluation  of  the  safety  and 
effectiveness  data  in  the  parent 
applications. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i))),  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.1)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83).  Part  510  is 
amended  in  §  510.600  by  deleting  the 
entry  for  "Formica  Laboratories"  in 
paragraph  (c)(1)  and  adding  a  new 
sponsor  alphabetically,  and  by  deleting 
from  paragraph  (c)(2)  in  the  numerical 


listing  for  "043734"  the  entry  "Formica 
Laboratories."  and  inserting  in  its  place 
"Mountaire  Feeds  &  Vitamin  Premixes, 
Division  of  Mountaire  Corp.."  to  read  as 
follows: 

§  510.600  Names,  addresses,  and  drug 
iat>eier  codes  of  sponsors  of  approved 
applications. 


(c) 
(1) 


Firm  name  and  address 

Drug 
labehr 
code 

Mountaire  Feeds  and  Vitamin  Premixes    Division 
of  Mountaire  Corp,  124  E    Fifth  St,  PC   Box 
5391,  Uttle  Rock,  AR  72119. 

043734 

* 

(2)* 

* 
*    * 

*                    * 

* 

Drug 
labehr 
code 

Firm  name  and  address 

043734  ... 

Mountaire  Feeds  and  Vitamin 
of  Mountaire  Corp.  124  E 
5391,  Uttle  Rock.  AR  72119 

Premixes.  Division 
Fifth  St,  PC   Box 

Effective  date.  December  29. 1980. 
(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  360b(i)).) 

Dated:  December  16, 1980. 
Max  L.  Crandall, 

Associate  Director  for  Surveillance  and 
Compliance. 

jFR  Doc-  80-40283  Filed  i:-29-80;  8:45  am| 
BILUNG  CODE  4110-03-H 


CFR  Part  607 
[Doclcet  No.  79N-0396] 

Exemption  of  Certain  Transfusion 
Services  and  Clinical  Laboratories 
From  Registration 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  exempt 
transfusion  services  and  clinical 
laboratories  that  are  approved  for 
Medicare  reimbursement  from  FDA's 
registration  and  product  listing 
requirements.  This  rule  implements  a 
Memorandum  of  Understanding 
concluded  between  the  Public  Health 
Service  (PHS),  including  FDA,  and  the 
Health  Care  Financing  Administration 
(HCFA).  To  avoid  unnecessary 
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Accordingly,  for  the  reasons  stated  in 
a.  through  d.  above,  the  comment  is 
rejected. 

2.  One  comment,  by  a  representative 
of  HCFA,  concerned  the  reference  in 


that  routinely  process  red  blood  cells 
from  units  of  whole  blood.  The 
comments  noted  that  this  "packing"  of 
red  blood  cells  is  an  uncomplicated 
nrocess  involvinc  minimal  dan2er  to  the 


considered.  Accordingly,  the  comments 
are  rejected  at  this  time. 

As  noted  in  the  proposal,  FDA  has 
reviewed  the  Forms  FDA-2830.  "Blood 
Establishment  Registration  and  Product 
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regulatory  duplication,  FDA  has  agreed 
not  to  conduct  routine  inspections  of 
these  exempted  facilities. 
EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
About  this  final  rule:  Steven  F.  Falter, 
Bureau  of  Biologies  (HFB-620),  Food  and 
Drug  Administration,  8800  Rockville 
Pike,  Bethesda,  MD  20205,  301-443-1306; 
about  registration  or  for  notification  of  a 
change  in  registration  status:  Herbert  W. 
Dorsey,  Bureau  of  Biologies  (HFB-14). 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20205. 
301^43-5368. 

SUPPLEMENTARY  INFORMATION:  In  early 
October  1979,  a  Memorandum  of 
Understanding  (MOU)  was  concluded 
between  PHS,  including  FDA,  and 
HCFA.  The  MOU  was  approved  by  the 
Secretary  on  January  21, 1980.  HCFA 
agreed  to  assume  sole  responsibility  for 
the  routine  inspection  (survey)  of  certain 
transfusion  services  and  clinical 
laboratories  approved  for  Medicare 
reimbursement.  HCFA  also  agreed  to 
assume  responsibility  for  any  other 
routine  compliance  activities  that  are 
necessary  to  ensure  that  these  facilities 
are  in  compliance  with  FDA's  technical 
and  scientific  standards.  The  MOU  was 
published  in  the  Federal  Register  of 
March  25, 1980  (45  FR  19316). 

To  implement  this  MOU,  FDA 
proposed  in  the  Federal  Register  of 
September  30, 1980  (45  FR  64601)  to 
amend  the  biologies  regulations  to 
exempt  the  tranfusion  services  and 
clinical  laboratories  affected  by  the 
MOU  from  the  registration  and  product 
listing  requirements  under  Part  607  (21 
CFR  Part  607).  Under  section  510(h)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360(h)), 
registered  establishments  must  be 
inspected  by  FDA  at  least  once  every  2 
years.  Thus,  an  exemption  from 
registration  would  also  exempt  the 
establishment  from  the  requirement  of 
biennial  inspection  by  FDA,  thereby 
fulfilling  the  objective  of  the  MOU. 

The  proposal  provided  30  days  for 
public  comment.  Sixty-two  letters,  some 
containing  more  than  one  comment, 
were  received  in  response  to  the 
proposed  rule.  A  summary  of  the 
comments  and  FDA's  response  follow: 

1.  One  comment  requested  that  the 
proposed  regulations  be  amended  or 
withdrawn  on  the  ground  that  they 
conflict  with  the  requirements  of  the  act. 
Specifically,  the  comment  contended 
that: 

a.  Proposed  §  607.65(f)  violates  section 
510(g)(3)  of  the  act  (21  U.S.C.  360(g)(3)). 
Proposed  §  607.65(f)  would  exempt 
certain  transfusion  services  which 
"*  '  *  neither  routinely  collect  nor 


process  blood  and  blood  components 
*   *   *."  Section  510(g)(3)  exempts  from 
registration  only  those  manufactures  of 
drugs  and  devices  used  solely  "*  *  *  in 
research,  teaching,  or  chemical  analysis 
and  not  for  sale."  The  comment 
contended  that  the  proposed  rule 
provides  for  the  limited  (nonroutine) 
collection  and  processing  by  exempt 
facilities  of  a  drug  (blood)  which  is  for 
sale  and  that  this  exemption  expands 
upon  510(g)(3)  of  the  act.  The  comment 
concluded  that  such  legislative  powers 
are  beyond  those  delegated  by  Congress 
to  an  administrative  agency  such  as 
FDA. 

b.  The  expressions  "neither  routinely 
collect  nor  process,"  "emergency 
situation,"  and  "responsible  person" 
were  not  adequately  defined  in  the 
proposal  or  MOU. 

c.  The  effective  enforcement  of  the  act 
is  impeded  because,  although  FDA 
retains  ultimate  authority  for 
enforcement  of  the  act  and,  when 
necessary,  will  exercise  this  authority, 
HCFA  has  been  delegated  the 
responsibility  for  determining  when 
enforcement  of  the  act  by  FDA  may  be 
necessary. 

d.  No  provision  is  made  in  proposed 
§  607.65(f)  and  (g)  for  FDA  to  inform 
HCFA  inspectors  of  a  fatal  transfusion 
reaction  reported  by  an  exempt  facility. 

FDA  disagrees  with  this  comment. 
FDA's  response  to  each  contention 
within  the  comment  is  as  follows: 

a.  Section  510(g)(3)  of  the  act  exempts 
from  registration  those  manufacturers  of 
drugs  or  devices  for  certain  uses  other 
than  for  sale.  Conversely,  it  does  not 
exempt  this  broad  class  of  persons  (i.e., 
manufacturers  of  drugs  or  devices)  from 
registration  if  the  products  are  offered 
for  sale.  However,  section  510(g)(4)  of 
the  act  does  provide  for  the  exemption 
of  specific  classes  of  persons  upon  a 
finding  that  registration  "*   *   *  is  not 
necessary  for  the  protection  of  the 
public  health."  FDA  considers  this 
paragraph  to  grant  FDA  the  authority  to 
exempt  those  classes  of  persons  whose 
registration  is  not  necessary  for  the 
protection  of  the  public  health  but  which 
could  not  be  identified  by  Congress  at 
the  time  of  enactment.  This  authority 
does  indeed  extend  beyond  the  specific 
exemptions  granted  in  section  510(g)  (1), 
(2)  and  (3)  of  the  act.  The  lack  of 
significant  public  comment  on  the 
question  of  the  protection  of  the  public 
health  confirms  FDA's  (and  HCFA's) 
finding  the  public  health  will  continue  to 
be  adequately  protected  with  the 
exemption  of  the  subject  facilities. 
Accordingly.  FDA  finds  that  the 
proposed  regulations  are  consistent  with 
section  510  of  the  ^ct. 


b.  For  clarification,  the  term, 
"routinely  collect  or  process"  means  the 
collection  or  processing  (see  definition 
of  "processing"  under  21  CFR  606.3(i))  of 
blood  or  a  blood  component  on  a  regular 
(nonemergency)  basis.  For  the  purpose 
of  this  regulation,  "an  emergency 
situation"  is  when  a  person  with  the 
authority  for  making  such  a 
determination,  i.e.,  "a  responsible 
person."  determines  that  blood  or  a 
blood  component  is  needed 
immediately,  and  the  urgency  of  the 
situation  prohibits  the  obtaining  of  the 
blood  or  blood  component  through 
routine  channels,  and  the  circumstances 
justifying  the  action  are  suitably 
documented  in  writing.  The  responsible 
person  is.  in  effect,  the  same  as  the 
designated,  qualified  person  described 
in  §  606.20(a)  (21  CFR  606.20(a))  as  the 
person  who  shall  exercise  control  of  the 
establishment  in  all  matters  related  to 
compliance  with  the  biologies 
regulations.  FDA  believes  that  these 
terms  are  adequately  understood  by  the 
affected  facilities  and  no  further 
clarification  in  the  regulations  is 
necessary. 

c.  The  MOU  provides  for  the  joint 
survey  (inspection)  by  HCFA  and  FDA 
of  transfusion  services  or  clinical 
laboratories  to  certify  and  document 
any  alleged  significant  deficiency  or 
deficiencies  which  would,  if  confirmed 
to  be  present,  adversely  affect  the  safety 
or  efficacy  of  products,  or  the  health  and 
safety  of  a  donor  or  patient.  The  initial 
determination  of  the  possible 
significance  of  an  alleged  deficiency  is 
the  responsibility  of  HCFA;  however,  in 
cases  where  the  possible  significance  is 
unclear,  the  district  FDA  office  may  be 
contacted  by  the  HCFA  representative 
for  consultation  and.  if  necessary,  a  joint 
inspection  initiated.  In  view  of  the 
continuing  high  compliance  rate  of  the 
subject  facilities,  few  actions  of  this 
kind  are  anticipated.  FDA  finds  this 
arrangement  adequate  for  the  proper 
enforcement  of  the  act  for  the  protection 
of  the  public  health. 

d.  The  MOU  provides  that  exempt 
facilities  continue  to  report  to  FDA  fatal 
transfusion  reactions,  as  required  by 

§  606.170(b)  (21  CFR  606.170(b)).  The 
reports  received  by  FDA  from 
transfusion  services  or  those  involving 
fatalities  resulting  from  errors  and 
accidents  in  areas  of  a  hospital 
unrelated  to  the  collection  or  processing 
of  blood  or  blood  components  are 
transmitted  to  HCFA  for  followup 
action.  Because  the  procedures  for 
notifying  HCFA  officials  are  adequately 
documented  in  the  MOU  no 
corresponding  revision  of  §  607.65  (f) 
and  (g)  is  necessary. 
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agency  finds  that  a  delayed  effective 
date  is  unnecessary. 

(Sees.  201,  510,  710,  52  Stat.  1040-1042  as 
amended,  1055-1056  as  amended,  76  Stat. 
794-795  as  amended  (21  U.S.C.  321,  360,  371) 
and  sec.  351,  58  Stat.  702  as  amended  (42 


General  Provisions 

Section  527  provides  special  tax 
treatment  for  political  organizations 
which  are  organized  and  operated 
primarily  for  an  exempt  function,  such 


Certain  Expenditures  by  Organizations 
Described  in  Section  501(c) 

Generally,  section  527(f)  provides  that 
an  organization  described  in  section 
501(c]  is.subject  to  tax  if  it  makes 

ovnanrlitiiroQ  fnr  on  ovomnt  fiinrtinn  9Q 
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Accordingly,  for  the  reasons  stated  in 
a.  through  d.  above,  the  comment  is 
rejected. 

2.  One  comment,  by  a  representative 
of  HCFA.  concerned  the  reference  in 

§  607.65  (f)  and  (g)  to  "Medicare/ 
Medicaid  reimbursement."  The  comment 
noted  that  approval  of  laboratories  for 
participation  in  the  Medicaid  program  is 
the  function  of  the  local  State  agency 
administering  the  State's  Medicaid 
program,  and  not  HCFA.  Consistently, 
the  MOU  made  no  mention  of  clinical 
laboratories  approved  solely  for 
participation  in  the  Medicaid  program 
and  the  sole  responsibility  for  routine 
compliance  activities  for  such  facilities 
has  not  been  transferred  to  HCFA. 

FDA  agrees  with  the  comment.  The 
MOU  did  not  relieve  those  facilities 
participating  solely  in  the  Medicaid 
program  from  FDA  inspection  nor  was  it 
intended  in  the  proposed  rules  that 
these  facilities  be  exempted  from  FDA 
registration.  During  the  1980  registration 
period  (commencing  November  1979). 
the  potential  status  of  all  registering 
blood  establishments  was  determined. 
Only  those  establishments  participating, 
or  those  parts  of  a  facility  participating, 
in  the  Medicare  program  and  otherwise 
qualified  for  exemption  under  the 
proposed  rules  were  notified  by  letter 
that  with  the  publication  of  this  final 
rule  they  would  be  exempt  from  FDA 
registration  and  inspection.  The 
remaining  facilities,  including  those 
clinical  laboratories  participating  solely 
in  Medicaid,  were  notified  that  they 
must  continue  to  register  and  be 
inspected  by  FDA.  Therefore,  the 
clinical  laboratories  participating  in 
Medicaid  but  not  Medicare  are  aware 
that,  consistent  with  the  terms  of  the 
MOU,  they  must  continue  to  register 
with  and  be  inspected  by  FDA. 
Accordingly.  §  607.65  (f)  and  (g)  are 
amended  in  the  final  rule  by  changing 
the  term  "Medicare/Medicaid/ 
reimbursement"  to  read  "Medicare 
reimbursement." 

3.  One  comment  by  a  HCFA 
representative  on  proposed  §  607.65(f). 
noted  that  transfusion  services  per  se 
are  not  approved  by  HCFA  for  Medicare 
reimbursement;  rather,  a  hospital  or 
independent  laboratory,  of  which 
transfusion  services  may  be  a  part,  may 
be  approved  by  HCFA  for  Medicare. 

FDA  agrees  with  the  comment  and  for 
clarity  §  607.65(f)  is  amended  in  the  final 
rule  to  read  "Transfusion  services  which 
are  part  of  a  facility  approved  for 
Medicare  reimbursement  and  *   *   '." 

4.  The  majority  of  the  comments 
received  requested  that  §  607.65(f)  be 
amended  also  to  exempt  from 
registration  those  transfusion  services 
approved  for  Medicare  reimbursement 


that  routinely  process  red  blood  cells 
from  units  of  whole  blood.  The 
comments  noted  that  this  "packing"  of 
red  blood  cells  is  an  uncomplicated 
process  involving  minimal  danger  to  the 
eventual  recipient  of  the  blood 
component.  Furthermore,  the  process  is 
essentially  the  same  as  that  used  for 
recovering  plasma  from  whole  blood,  a 
procedure  which,  under  the  proposed 
rules,  may  be  performed  by  exempt 
facilities.  The  comments  argued  that  in 
view  of  the  high  compliance  rate  of  the 
facilities  and  HCFA's  extensive 
experience  in  the  regulation  of  the 
facilities,  the  dual  inspection  of 
transfusion  services  routinely  packing 
red  blood  cells  is  a  regulatory  burden 
which  is  unnecessary  for  the  protection 
of  the  public  health. 

FDA  advises  that  the  exemption  from 
registration  of  transfusion  services 
packing  red  blood  cells  is  beyond  the 
scope  of  this  final  rulemaking.  In  the 
MOU  a  "transfusion  service"  was 
defined,  in  part,  as  a  facility  which 
"*  *  *  is  not  engaged  in  the  routine 
collection  or  processing  of  blood  or 
plasma  (except  recovered  plasma) 
*   *   *."  As  a  result,  facilities  routinely 
processing  red  blood  cells  from  whole 
blood  are  by  definition  not  included  in 
the  transfer  to  HCFA  of  routine 
inspectional  responsibilities.  However, 
FDA  believes  the  comment  has  merit 
and  will  explore  the  possibility  of 
amending  the  MOU  to  provide  for  the 
transfer  of  these  responsibilities  to 
HCFA.  Upon  amendment -of  the  MOU, 
FDA  intends  to  publish  a  proposed  rule 
for  comment  by  all  interested  persons  to 
exempt  the  additional  transfusion 
services  from  FDA  registration. 
Accordingly,  the  comment  is  rejected  at 
this  time. 

5.  A  number  of  comments  were 
received  from  persons  who,  in  some 
manner,  either  routinely  collect  or 
routinely  process  blood  or  blood 
components  requesting  that  they  be 
exempt  from  FDA  registration  and 
inspection. 

Exemption  of  additional  classes  of 
persons  is  beyond  the  scope  of  this 
document.  Before  exemption  of  these 
persons  could  be  contemplated,  the 
individual  merits  of  each  request  must 
be  considered  by  FDA  to  determine  if 
alternatives  to  FDA  registration  and 
inspection  are  possible  which  will 
continue  to  ensure  the  adequate 
protection  of  the  public  health.  In  any 
event,  further  agreements  for  the 
transfer  of  inspectional  responsibilities 
would  be  necessary  before  an 
exemption  from  FDA  registration  for  any 
additional  classes  of  persons  could  be 


considered.  Accordingly,  the  comments 
are  rejected  at  this  time. 

As  noted  in  the  proposal,  FDA  has 
reviewed  the  Forms  FDA-2830.  "Blood 
Establishment  Registration  and  Product 
Listing"  and  related  inspection  records 
for  the  facilities  registering  for  1980. 
Those  facilities  notified  by  FDA  as 
qualifying  for  exemption  are  exempt 
from  FDA  registration  and  inspection 
with  the  publication  of  this  final  rule. 
Approximately  3,500  facilities  become 
exempt  from  registration  by  this  final 
rule.  FDA  will  continue  to  review  the 
Forms  FDA-2830  submitted  each  year 
and  will  identify  those  additional 
facilities  qualified  for  exemption. 
Facilities  should  notify  the  Bureau  of 
Biologies,  FDA.  at  the  address  given 
above  when  a  change  in  the  registration 
status  of  the  facility  occurs,  such  as  the 
commencement  of  the  routine  collection 
or  processing  of  blood  or  blood 
components,  so  that  the  correct 
registration  status  may  be  determined. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201.  510. 
710,  52  Stat.  1040-1042  as  amended 
1055-1056  as  amended,  76  Stat.  794-795 
as  amended  (21  U.S.C.  321,  360,  371)) 
and  the  Public  Health  Service  Act  (sec. 
351,  58  Stat.  702  as  amended  (42  U.S.C. 
262))  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.1),  Part  607  is  amended  in  §  607.65 
by  adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

§  607.65    Exemptions  for  blood  product 
establishments. 

*  *  *  *  * 

(f)  Transfusion  services  which  are  a 
part  of  a  facility  approved  for  Medicare 
reimbursement  and  engaged  in  the 
compatibility  testing  and  transfusion  of 
blood  and  blood  components,  but  which 
neither  routinely  collect  nor  process 
blood  and  blood  components.  The 
collection  and  processing  of  blood  and 
blood  components  in  an  emergency 
situation  as  determined  by  a  responsible 
person  and  documented  in  writing, 
therapeutic  collection  of  blood  or 
plasma,  and  the  preparation  of 
recovered  human  plasma  for  further 
manufacturing  use  are  not  acts  requiring 
such  transfusion  services  to  register. 

(g)  Clinical  laboratories  that  are 
approved  for  Medicare  reimbursement 
and  are  engaged  in  the  testing  of  blood 
products  in  support  of  other  registered 
blood  establishments. 

Effective  date.  This  regulation 
becomes  effective  on  December  30, 1980. 
This  regulation  both  grants  an 
exemption  and  relieves  an  unnecessary 
regulatory  burden  from  the  affected 
establishments.  Accordingly,  under 
§  10.40(c)(4)(i)  (21  CFR  10.40(c)(4)(i)).  the 
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activity  of  the  organization  aside  from 
the  need  for  funds  or  income  in  order  for 
the  proceeds  to  qualify  as  exempt 
function  income.  See  §  1.527-3  (d)  and 
(e). 

Drafting  Information 


§  1.527-2    Definitions. 

For  purposes  of  section  527  and  these 
regulations — 

(a)  Political  organization — (1)  In 
general  A  "political  organization"  is  a 
party,  committee,  association,  fund,  or 


.   [h]  Segregated  fund — [\]  General  rule. 
A  "segregated  fund"  is  a  fund  which  is 
established  and  maintained  by  a 
political  organization  or  an  individual 
separate  from  the  assets  of  the 
organization  or  the  personal  assets  of 
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agency  finds  that  a  delayed  effective 
date  is  unnecessary. 

(Sees.  201,  510.  710.  52  Stat.  1040-1042  as 
amended,  1055-1056  as  amended,  76  Stat. 
794-795  as  amended  (21  U.S.C.  321,  360,  371) 
and  sec.  351,  58  Stat.  702  as  amended  [42 
U.S.C.  262).) 

Dated:  December  18, 1980. 
I  ere  E.  Goyan, 
Commissioner  of  Food  and  Drugs. 

|FR  Doc.  8(M022a  Filed  12-22-80:  l(h57  ani| 
BILUNO  CODE  4110-03-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  7744] 

Income  Tax;  Taxation  of  Political 
Organizations 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 

summary:  This  document  provides  final 
regulations  relating  to  the  taxation  of 
political  organizations.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Act  of  January  3, 1975.  These  regulations 
provide  necessary  guidance  to  political 
organizations  for  compliance  with  the 
law,  and  affect  all  political 
organizations  that  are  entitled  to  receive 
special  tax  treatment. 

date:  Generally,  except  where 
otherwise  provided,  the  regulations  are 
effective  for  taxable  years  beginning 
after  December  31, 1974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  R.  Felton  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W,  Washington, 
D.C.  20224,  Attention:  CC:LR:T,  202-566- 
3289,  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  24, 1976,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  I)  under 
section  527  of  the  Internal  Revenue 
Code  of  1954,  41  FR  51840.  The 
amendements  were  proposed  to  conform 
the  regulations  to  section  10  (a)  of  the 
Act  of  January  3, 1975  (88  Stat.  2116).  A 
public  hearing  was  held  on  February  24, 
1977.  After  consideration  of  all 
comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  as  revised  by  this  Treasury 
decision. 


General  Provisions 

Section  527  provides  special  tax 
treatment  for  political  organizations 
which  are  organized  and  operated 
primarily  for  an  exempt  function,  such 
as  supporting  candidates  for  public 
office.  Generally,  organizations  that 
quahfy  as  political  organizations  as 
defined  in  section  527  are  treated  as 
exempt  organizations.  Thus,  income 
such  as  contributions  and  dues  is  not 
taxed  if  segregated  for  use  only  for  an 
exempt  function.  However,  generally, 
the  investment  income  of  a  pohtical 
organization,  such  as  interest  income,  is 
subject  to  tax. 

1978  Statutory  Changes 

In  1978,  Congress  amended  the 
definition  of  exempt  function  income  to 
include  proceeds  from  the  conducting  of 
any  bingo  game  (as  defined  in  section 
512  (0(2)).  Act  of  October  21. 1978  (92 
Stat.  1702).  This  amendment  will  be  the 
subject  of  a  notice  of  proposed 
rulemaking  and  thus  is  not  reflected  in 
these  final  regulations. 

Operational  Test 

Generally,  a  political  organization 
must  be  operated  primarily  to  receive 
contributions  or  make  expenditures  for 
an  exempt  function.  Under  the  proposed 
regulations,  if  more  than  an 
insubstantial  amount  of  exempt  function 
income  was  spent 'for  nonexempt 
function  purposes,  the  political 
organization  could  lose  its  exempt 
status.  In  response  to  a  number  of 
comments  this  position  has  been 
modified.  Such  expenditures  will, 
generally,  cause  the  political 
organization  to  lose  its  exempt  status 
only  if  such  organization  is  primarily 
engaged  in  nonexempt  function 
activities.  However,  amounts  of  exempt 
function  income  expended  for 
nonexempt  function  activities  might 
result  in  the  taxation  of  amounts 
remaining  in  the  political  organization's 
segregated  fund.  See  §  1.527-2(b). 

Exempt  Function 

Generally,  the  term  "exempt  function" 
means  the  function  of  receiving 
contributions  or  making  expenditures 
for  the  purpose  of  influencing  or 
attempting  to  influence  the  selection, 
nomination,  election,  or  appointment  of 
individuals  for  Federal,  State,  or  local 
public  office.  The  definition  of  exempt 
function  has  been  clarified,  and  a 
number  of  examples  have  been  added  to 
illustrate  the  general  principles.  See 
§  1.527-2(c). 


Certain  Expenditures  by  Organizations 
Described  in  Section  501(c) 

Generally,  section  527(f)  provides  that 
an  organization  described  in  section 
501(c)  is.subject  to  tax  if  it  makes 
expenditures  for  an  exempt  function  as 
defined  in  section  527(e)(1).  Several 
commentators  suggested  that  certain 
expenditures  made  by  an  organization 
described  in  section  501(c)  should  be 
treated  differently  from  identical 
expenditures  made  by  a  political 
organization.  These  commentators  state 
that  activities  that  are  not  considered  to 
be  political  activities  under  Federal  or 
State  election  laws  should  not  be 
treated  as  exempt  function  activities 
under  section  527.  In  particular  they 
argue  that  under  the  Federal  Election 
Campaign  Act  (FECA)  labor  unions  and 
trade  associations,  among  others,  may 
engage  in  certain  activities  that  under 
the  proposed  regulations  could  result  in 
taxation  of  expenditures  for  such 
activities.  These  activities  are  (1) 
communications  with  members  about 
candidates  for  public  office,  (2)  paying 
the  costs  of  establishing  a  fund  and 
soliciting  contributions  to  such  fund,  and 
(3)  engaging  in  certain  nonpartisan 
activities  during  a  political  campaign 
such  as  voter  registration  drives.  They 
therefore  argue  that  those  expenditures 
should  not  be  considered  an  expenditure 
for  an  exempt  function. 

Paragraph  (b)  (2)  and  (3)  of  §  1.527-6 
is  reserved  pending  resolution  of  the 
relationship  between  section  527  and 
FECA  and  similar  State  statutes.  When 
adopted  as  a  Treasury  decision, 
paragraph  (b)  (2)  and  (3)  will  apply  on  a 
prospective  basis  if  the  commentators' 
position  is  rejected  and  taxpayers  are 
thereby  adversely  affected.  The  final 
regulations  also  adopt  the  position  that 
under  certain  circumstances 
commenting  on  potential  appointees  for 
public  office  will  not  be  considered  an 
exempt  function  activity. 

Deductible  Expenditures 

In  response  to  several  comments,  the 
final  regulations  adopt  the  position  that 
where  an  expenditure  relates  to  an 
exempt  function  activity  and  to  an 
activity  to  produce  political  organization 
taxable  income,  the  expenditure  is 
allocated  between  the  two  uses  on  a 
reasonable  and  consistent  basis.  See 
§  1.527-4(c). 

Other  Changes 

The  final  regulations  delete  the 
substantially  related  test  with  respect  to 
fund  raising  and  entertainment  events, 
and  sale  of  campaign  materials. 
However,  in  any  such  case,  the  event  or 
sale  must  still  relate  to  a  political 
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individual's  campaign  for  public  office, 
the  organization's  activities  and 
expenditures  in  futherance  of  the 
individual's  election  or  appointment  to 


organization  for  the  purpose  of  attempting  to 
solicit  its  support.  The  amount  expended  for 
travel,  lodging,  food,  and  similar  expenses 
are  for  an  exempt  function, 
fill  Examole  f2).  B.  a  member  of  the  United 


(iii)  Proceeds  from  a  political  fund 
raising  or  entertainment  event,  or 
proceeds  from  the  sale  of  political 
campaign  materials,  which  are  not 
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activity  of  the  organization  aside  from 
the  need  for  funds  or  income  in  order  for 
the  proceeds  to  qualify  as  exempt 
function  income.  See  §  1.527-3  (d)  and 
(e). 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jason  R.  Felton  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 

Adoption  of  amendments  to  the 
regulations. 

Accordingly,  26  CFR  Part  1  is 
amended  by  adding  §§  1.527-1  through 
1.527-8  as  follows: 


Sec. 

1.527-1     Political  organizations;  Generally. 

1.527-2    Definitions. 

1.527-3    Exempt  function  income. 

1.527-4    Special  rules  for  computation  of 

political  organization  taxable  income. 
1.527-5    Activities  resulting  in  gross  income 

to  an  individual  or  political  organization. 
1.527-6    Inclusion  of  certain  amounts  in  the 

gross  income  of  an  exempt  organization 

which  is  not  a  political  organization. 
1.527-7    Newsletter  fund. 
1.527-6    Effective  date;  filing  requirements; 

and  miscellaneous  provisions. 
Authority:  Sec.  7805  of  the  Internal 
Revenue  Code  of  1954  (68A  Stat.  917;  (26 
U.S.C.  7805)). 

§  1.527-1    Political  organizations; 
Generally. 

Section  527  provides  that  a  political 
organization  is  considered  an 
organization  exempt  from  income  taxes 
for  the  purpose  of  any  law  which  refers 
to  organizations  exempt  from  income 
taxes.  A  political  organization  is  subject 
to  tax  only  to  the  extent  provided  in 
section  527.  In  general,  a  political 
organization  is  an  organization  that  is 
organized  and  operated  primarily  for  an 
exempt  function  as  defined  in  §  1.527- 
2(c).  Section  527  provides  that  a  political 
organization  is  taxed  on  its  political 
organization  taxable  income  (see 
§  1.527-4)  which,  in  general,  does  not 
include  the  exempt  function  income  (see 
§  1.527-3)  of  the  political  organization. 
Furthermore,  section  527  provides  that 
an  exempt  organization,  other  than  a 
political  organization,  may  be  subject  to 
tax  under  section  527  when  it  expends 
an  amount  for  an  exempt  function,  see 
§  1.527-6.  Finally,  the  taxation  of 
newsletter  funds  is  provided  under 
section  527,  see  §  1.527-7. 


§  1.527-2    Definitions. 

For  purposes  of  section  527  and  these 
regulations — 

(a)  Political  organization — (1)  In 
general.  A  "political  organization"  is  a 
party,  committee,  association,  fund,  or 
other  organization  (whether  or  not 
incorporated)  organized  and  operated 
primarily  for  the  purpose  of  directly  or 
indirectly  accepting  contributions  or 
making  expenditures  for  an  exempt 
function  activity  (as  defined  in 
paragraph' (c)  of  this  section). 
Accordingly,  a  political  organization 
may  include  a  committee  or  other  group 
which  accepts  contributions  or  makes 
expenditures  for  the  purpose  of 
promoting  the  nomination  of  an 
individual  for  an  elective  public  office  in 
a  primary  election,  or  in  a  meeting  or 
caucus  of  a  political  party.  A  segregated 
fund  (as  defined  in  paragraph  (b)  of  this 
section)  established  and  maintained  by 
an  individual  may  qualify  as  a  political 
organization. 

(2)  Organizational  test.  A  political 
organization  meets  the  organizational 
test  if  its  articles  of  organization  provide 
that  the  primary  purpose  of  the 
organization  is  to  carry  on  one  or  more 
exempt  functions.  A  political 
organization  is  not  required  to  be 
formally  chartered  or  established  as  a 
corporation,  trust,  or  association.  If  an 
organization  has  no  formal  articles  of 
organization,  consideration  is  given  to 
statements  of  the  members  of  the 
organization  at  the  time  the  organization 
is  formed  that  they  intend  to  operate  the 
organization  primarily  to  carry  on  one  or 
more  exempt  functions. 

(3)  Operational  test.  A  political 
organization  does  not  have  to  engage 
exclusively  in  activities  that  are  an 
exempt  function.  For  example,  a 
political  organization  may — 

(i)  Sponsor  nonpartisan  educational 
workshops  which  are  not  intended  to 
influence  or  attempt  to  influence  the 
selection,  nomination,  election,  or 
appointment  of  any  individual  for  public 
office, 

(ii)  Pay  an  incumbent's  office 
expenses,  or 

(iii)  Carry  on  social  activities  which 
are  unrelated  to  its  exempt  function, 

provided  these  are  not  the 
organization's  primary  activities. 
However,  expenditures  for  purposes 
described  in  the  preceding  sentence  are 
not  for  an  exempt  function.  See  §  1.527- 
2  (c)  and  (d).  Furthermore,  it  is  not 
necessary  that  a  political  organization 
operate  in  accordance  with  normal 
corporate  formalities  as  ordinarily 
established  in  bylaws  or  under  state 
law. 


(h)  Segregated  fund — [\)  General  rule. 
A  "segregated  fund"  is  a  fund  which  is 
established  and  maintained  by  a 
political  organization  or  an  individual 
separate  from  the  assets  of  the 
organization  or  the  personal  assets  of 
the  individual.  The  purpose  of  such  a 
fund  must  be  to  receive  and  segregate 
exempt  function  income  (and  earnings 
on  such  income)  for  use  only  for  an 
exempt  function  or  for  an  activity 
necessary  to  fulfill  an  exempt  function. 
Accordingly,  the  amounts  in  the  fund 
must  be  dedicated  for  use  only  for  an 
exempt  function.  Thus,  expenditures  for 
the  establishment  or  administration  of  a 
pohtical  organization  or  the  solicitation 
of  political  contributions  may  be  made 
from  the  segregated  fund,  if  necessary  to 
fulfill  an  exempt  function.  The  fund  must 
be  clearly  identified  and  established  for 
the  pruposes  intended.  A  savings  or 
checking  account  into  which  only 
contributions  to  the  political 
organization  are  placed  and  from  which 
only  expenditures  for  exempt  functions 
are  made  may  be  a  segregated  fund.  If 
an  organization  that  had  designated  a 
fund  to  be  a  segregated  fund  for 
purposes  of  segregating  amounts 
referred  to  in  section  527(c)(3)  (A) 
through  (D),  expends  more  than  an 
insubstantial  amount  from  the 
segregated  fund  for  activities  that  are 
not  for  an  exempt  function  during  a 
taxable  year,  the  fund  will  not  be 
treated  as  a  segregated  fund  for  such 
year.  In  such  a  case  amounts  referred  to 
in  section  527(c)(3)(A)-{D).  segregated  in 
such  fund  will  not  be  exempt  function 
income.  Further,  if  more  than 
insubstantial  amounts  segregated  for  an 
exempt  function  in  prior  years  are 
expended  for  other  than  an  exempt 
function  the  facts  and  circumstances 
may  indicate  that  the  fund  was  never  a 
segregated  fund  as  defined  in  this 
paragraph. 

(2)  Record  keeping.  The  organization 
or  individual  maintaining  a  segregated 
fund  must  keep  records  that  are 
adequate  to  verify  receipts  and 
disbursements  of  the  fiuid  and  identify 
the  exempt  function  activity  for  which 
each  expenditure  is  made. 

(c)  Exempt  function — (1)  Directly 
related  expenses.  An  "exempt  function", 
as  defined  in  section  527(e](2],  includes 
all  activities  that  are  directly  related  to 
and  support  the  process  of  influencing  or 
attempting  to  influence  the  selection, 
nomination,  election,  or  appointment  of 
any  individual  to  public  office  or  office 
in  a  political  organization  (the  selection 
process).  Whether  an  expenditure  is  for 
an  exempt  function  depends  upon  all  the 
facts  and  circumstances.  Generally, 
where  an  organization  supports  an 
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event  is  related  to  a  political  activity 
aside  from  the  need  of  the  organization 
for  income  or  funds.  For  example,  an 
event  that  is  intended  to  rally  and 
encourage  support  for  an  individual  for 


relationship  to  the  production  of  such 
income  and  have  been  incurred  in  the 
production  of  such  income.  Items  of 
deduction  attributable  solely  to  items  of 
Dolitical  organization  taxable  income 


receipt  of  income.  Amounts  are 
expended  for  the  personal  use  of  an 
individual  where  a  direct  or  indirect 
financial  benefit  accrues  to  such 
individual.  For  examnle.  if  a  nnlitiral 
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individual's  campaign  for  public  office, 
the  organization's  activities  and 
expenditures  in  futherance  of  the 
individual's  election  or  appointment  to 
that  office  are  for  an  exempt  function  of 
the  organization.  The  individual  does 
not  have  to  be  an  announced  candidate 
for  the  office.  Furthermore,  the  fact  that 
an  individual  never  becomes  a 
candidate  is  not  crucial  in  determining 
whether  an  organization  is  engaging  in 
an  exempt  fimction.  An  activity  engaged 
in  between  elections  which  is  directly 
related  to,  and  supports,  the  process  of 
selection,  nomination,  or  election  of  an 
individual  in  the  next  applicable 
political  campaign  is  an  exempt  function 
activity. 

(2)  Indirect  expenses.  Expenditures 
that  are  not  directly  related  to 
influencing  or  attempting  to  influence 
the  selection  process  may  also  be  an 
expenditure  for  an  exempt  function  by  a 
political  organization.  These  are 
expenses  which  are  necessary  to 
support  the  directly  related  activities  of 
the  political  organization.  Activities 
which  support  the  directly  related 
activities  are  those  which  must  be 
engaged  in  to  allow  the  political 
organization  to  carry  out  the  activity  of 
influencing  or  attempting  to  influence 
the  selection  process.  For  example, 
expenses  for  overhead  and  record 
keeping  are  necessary  to  allow  the 
political  organization  to  be  established 
and  to  engage  in  political  activities. 
Similarly,  expenses  incurred  in  soliciting 
contributions  to  the  political 
organization  are  necessary  to  support 
the  activities  of  the  political 
organization. 

(3)  Terminating  activities.  An  exempt 
function  includes  an  activity  which  is  in 
furtherance  of  the  process  of  terminating 
a  political  organization's  existence.  For 
example,  where  a  political  organization 
is  established  for  a  single  campaign, 
payment  of  campaign  debts  after  the 
conclusion  of  the  campaign  is  an  exempt 
function  activity. 

(4)  Illegal  expenditures.  Expenditures 
which  are  illegal  or  are  for  a  judicially 
determined  illegal  activity  are  not 
considered  expenditures  in  furtherance 
of  an  exempt  function,  even  though  such 
expenditures  are  made  in  connection 
with  the  selection  process. 

(5)  Examples.  The  following  examples 
illustrate  the  principles  of  paragraph  (c) 
of  this  section.  The  term  "exempt 
function"  when  used  in  the  following 
examples  means  exempt  function  within 
the  meaning  of  section  527(e)(2). 

(1)  Example  (1).  A  wants  to  run  for  election 
to  public  office  in  State  X.  A  is  not  a 
candidate.  A  travels  throughout  X  in  order  to 
rally  support  for  A's  intended  candidacy. 
While  in  X,  A  attends  a  convention  of  an 


organization  for  the  purpose  of  attempting  to 
solicit  its  support.  The  amount  expended  for 
travel,  lodging,  food,  and  similar  expenses 
are  for  an  exempt  function. 

(ii)  Example  (2).  B,  a  member  of  the  United 
States  House  of  Representatives,  is  a 
candidate  for  reelection.  B  travels  with  B's 
spouse  to  the  district  B  represents.  B  feels  it 
is  important  for  B's  reelection  that  B's  spouse 
accompany  B.  While  in  the  district,  B  makes 
speeches  and  appearances  for  the  purpose  of 
persuading  voters  to  reelect  B.  The  travel 
expenses  of  B  and  B's  spouse  are  for  an 
exempt  function. 

(iii)  Example  (3).  C  is  a  candidate  for  public 
office.  In  connection  with  C's  campaign,  C 
takes  voice  and  speech  lessons  to  improve 
C's  skills.  The  expenses  for  these  lessons  are 
for  an  exempt  function. 

(iv)  Example  (4).  D,  an  officeholder  and 
candidate  for  reelection,  purchases  tickets  to 
a  testimonial  dinner.  D's  attendance  at  the 
dinner  is  intended  to  aid  D's  reelection.  Such 
expenditures  are  for  an  exempt  function. 

(v)  Example  (5J.  E,  an  officeholder,  expends 
amounts  for  periodicals  of  general  circulation 
in  order  to  keep  informed  on  national  and 
local  issues.  Such  expenditures  are  not  for  an 
exempt  function. 

(vi)  Example  (6).  N  is  an  organization 
described  in  section  501(c)  and  is  exempt 
from  taxation  under  section  501(a).  F  is 
employed  as  president  of  N.  F,  as  a 
representative  of  N,  testifies  in  response  to  a 
written  request  from  a  Congressional 
committee.in  support  of  the  confirmation  of 
an  individual  to  a  cabinet  position.  The 
expenditures  by  N  that  are  directly  related  to 
Fs  testimony  are  not  for  an  exempt  function. 

(vii)  Exarhple  (7).  P  is  a  political 
organization  described  in  section  527(e)(2). 
Between  elections  P  does  not  support  any 
particular  individual  for  public  office. 
However.  P  does  train  staff  members  for  the 
next  election,  drafts  party  rules,  implements 
party  reform  proposals,  and  sponsors  a  party 
convention.  The  expenditures  for  these 
activities  are  for  an  exempt  function. 

(viii)  Example  (8).  Q  is  a  political 
organization  described  in  section  527(e)(2).  Q 
finances  seminars  and  conferences  which  are 
intended  to  influence  persons  who  attend  to 
support  individuals  to  public  office  whose 
political  philosophy  is  in  harmony  with  the 
political  philosophy  of  Q.  The  expenditures 
for  these  activities  are  for  an  exempt 
function. 

(d)  Public  office.  The  facts  and 
circumstances  of  each  case  will 
determine  whether  a  particular  Federal, 
State,  or  local  office  is  a  "public  office." 
Principles  consistent  with  those  found 
under  §  53.494&-l(g)(2)  (relating  to  the 
definition  of  public  office)  will  be 
applied. 

§  1.527-3    Exempt  function  Income. 

(a)  General  rule — (1)  For  purposes  of 
section  527,  exempt  function  income 
consists  solely  of  amounts  received  as — 

(i)  Contributions  of  money  or  other 
property, 

(ii)  Membership  dues,  fees,  or 
assessments  from  a  member  of  a 
political  organization,  or 


(iii)  Proceeds  from  a  political  fund 
raising  or  entertainment  event,  or 
proceeds  from  the  sale  of  political 
campaign  materials,  which  are  not 
received  in  the  ordinary  course  of  any 
trade  or  business, 

but  only  to  the  extent  such  income  is 
segregated  for  use  only  for  exempt 
functions  of  the  political  organization. 

(2)  Income  will  be  considered 
segregated  for  use  only  for  an  exempt 
function  only  if  it  is  received  into  and 
disbursed  from  a  segregated  fund  as 
defined  in  §  1.527-2{b). 

(b)  Contributions.  The  rules  of  section 
271(b)(2)  apply  in  determining  whether 
the  transfer  of  money  or  other  property 
constitutes  a  contribution.  Generally, 
money  or  other  property,  whether 
solicited  personally,  by  mail,  or  through 
advertising,  qualifies  as  a  contribution. 
In  addition,  to  the  extent  a  political 
organization  receives  Federal,  State,  or 
local  funds  under  the  $1  "checkoff 
provision  (sections  9001-9013),  or  any 
other  provision  for  financing  of 
campaigns,  such  amounts  are  to  be 
treated  as  contributions. 

(c)  Dues,  fees,  and  assessments. 
Amounts  received  as  membership  fees 
and  assessments  from  members  of  a 
political  organization  may  constitute 
exempt  function  income  to  the  political 
organization.  Membership  fees  and 
assessments  received  in  consideration 
for  services,  goods,  or  other  items  of 
value  do  not  constitute  exempt  function 
income.  However,  filing  fees  paid  by  an 
individual  directly  orlndirectly  to  a 
political  party  in  order  that  the 
individual  may  run  as  a  candidate  in  a 
primary  election  of  the  party  (or  run  in  a 
general  election  as  a  candidate  of  that 
party)  are  to  be  treated  as  exempt 
function  income.  For  example,  some 
States  provide  that  a  certain  percentage 
of  the  first  year's  salary  of  the  office 
sought  must  be  paid  to  the  State  as  a 
filing  (or  "qualifying")  fee  and  party 
assessment.  The  State  then  transfers 
part  of  this  fee  to  the  candidate's  party. 
In  such  a  case,  the  entire  amount 
transferred  to  the  party  is  to  be  treated 
as  exempt  function  income. 
Furthermore,  amounts  paid  by  an 
individual  directly  to  the  party  as  a 
qualification  fee  are  treated  similarly. 

(d)  Fund  raising  events — (1)  In 
general.  Amounts  received  from  fund 
raising  and  entertainment  events  are 
eligible  for  treatment  as  exempt  function 
income  if  the  events  are  political  in 
nature  and  are  not  carried  on  in  the 
ordinary  course  of  a  trade  or  business. 
Whether  an  event  is  "political"  in  nature 
depends  on  all  facts  and  circumstances. 
One  factor  that  indicates  an  event  is  a 
political  event  is  the  extent  to  which  the 


event  is  related  to  a  political  activity 
aside  from  the  need  of  the  organization 
for  income  or  funds.  For  example,  an 
event  that  is  intended  to  rally  and 
encourage  support  for  an  individual  for 
public  office  would  be  a  political  fund 
raising  event.  Examples  of  political 
events  can  include  dinners,  breakfasts, 
receptions,  picnics,  dances,  and  athletic 
exhibitions. 

(2)  Ordinary  course  of  any  trade  or 
business.  Whether  an  activity  is  in  the 
ordinary  course  of  a  trade  or  business 
depends  on  the  facts  and  circumstances 
of  each  case.  Generally,  proceeds  from 
casual,  sporadic  fund  raising  or 
entertainment  events  are  not  in  the 
ordinary  course  of  a  trade  or  business. 
Factors  to  be  taken  into  account  in 
determining  whether  an  activity  is  a 
trade  or  business  include  the  frequency 
of  the  activity,  the  manner  in  which  the 
activity  is  conducted,  and  the  span  of 
time  over  which  the  activity  is  carried 
on. 

(e)  Sale  of  campaign  materials. 
Amounts  received  from  the  sale  of 
campaign  materials  are  eligible  for 
treatment  as  exempt  function  income  if 
the  sale  is  not  carried  on  in  the  ordinary 
course  of  a  trade  or  business  (as  defined 
in  paragraph  (d)(2)  of  this  section),  and 
is  related  to  a  political  activity  of  the 
organization  aside  from  the  need  of  such 
organization  for  income  or  funds. 
Proceeds  from  the  sale^of  political 
memorabilia,  bumper  stickers,  campaign 
buttons,  hats,  shirts,  political  posters, 
stationery,  jewelry,  or  cookbooks  are 
related  to  such  a  political  acitivity 
where  such  items  can  be  identified  as 
relating  to  distributing  political 
literature  or  organizing  voters  to  vote  for 
a  candidate  for  public  office. 

§  1.527-4    Special  rules  for  computation  of 
political  organization  taxable  income. 

(a)  In  general.  Political  organization 
taxable  income  is  determined  according 
to  the  provisions  of  section  527(b)  and 
the  rules  set  forth  in  this  section. 

(b)  Limitation  on  capital  losses.  If  for 
any  taxable  year  a  political  organization 
has  a  net  capital  loss,  the  rules  of 
sections  1211(a)  and  1212(a)  apply. 

(c)  Allowable  deductions — (1)  In 
general.  To  be  deductible  in  computing 
political  organization  taxable  income, 
expenses,  depreciation,  and  similar 
items  must  not  only  qualify  as 
deductions  allowed  by  chapter  1  of  the 
Code,  but  must  also  be  directly 
connected  with  the  production  of 
political  organization  taxable  income. 

(2)  "Directly  connected  with  "  defined. 
To  be  "directly  connected  with"  the 
production  of  political  organization 
taxable  income,  an  item  of  deduction 
must  have  a  proximate  and  primary 


relationship  to  the  production  of  such 
income  and  have  been  incurred  in  the 
production  of  such  income.  Items  of 
deduction  attributable  solely  to  items  of 
political  organization  taxable  income 
are  proximately  and  primarily  related  to 
such  income.  Whether  an  item  of 
deduction  is  incurred  in  the  production 
of  polifical  organization  taxable  income 
is  determined  on  the  basis  of  all  the 
facts  and  circumstances  of  each  case. 

(3)  Dual  use  of  facilities  or  personnel 
Expenses,  depreciation,  and  similar 
items  that  are  attributable  to  the 
production  of  exempt  function  income 
and  political  organization  taxable 
income  shall  be  allocated  between  the 
two  on  a  reasonable  and  consistent 
basis.  For  example,  where  facilities  are 
used  both  for  an  exempt  function  of  the 
organization  and  for  the  production  of 
political  organization  taxable  income, 
expenses,  depreciation,  and  similar 
items  attributable  to  such  facilities  (for 
example,  items  of  overhead)  shall  be 
allocated  between  the  two  uses  of  a 
reasonable  and  consistent  basis. 
Similarly,  where  personnel  are 
employed  both  for  an  exempt  function 
and  for  the  production  of  polifical 
organization  taxable  income,  expenses 
and  similar  items  attributable  to  such 
personnel  (for  example,  items  of  salary) 
shall  be  allocated  between  the  activities 
on  a  reasonable  and  consistent  basis. 
The  portion  of  any  such  item  so 
allocated  to  the  production  of  political 
organizafion  taxable  income  is  directly 
connected  with  such  income  and  is 
allowable  as  a  deduction  in  computing 
polifical  organizafion  taxable  income  to 
the  extent  that  it  quaUfies  as  an  item  of 
deduction  allowed  by  chapter  1  of  the 
Code.  Thus,  for  example,  assume  that  X, 
a  pohtical  organization,  pays  its 
manager  a  salary  of  $10,000  a  year  and 
that  it  derives  political  organization 
taxable  income.  If  10  percent  of  the 
manager's  time  during  the  year  is 
devoted  to  deriving  X's  gross  income 
(other  than  exempt  function  income),  a 
deducfion  of  $1,000  (10  percent  of 
$10,000)  would  generally  be  allowable 
for  purposes  of  computing  X's  political 
organization  taxable  income. 

§  1.527.5    Activities  resulting  in  gross 
income  to  an  Individual  or  political 
organization. 

(a)  In  general — (1)  General  rule. 
Amounts  expended  by  a  political 
organization  for  an  exempt  function  are 
not  income  to  the  individual  or 
individuals  on  whose  behalf  such 
expenditures  are  made.  However,  where 
a  political  organizafion  expends  any 
other  amount  for  the  personal  use  of  any 
individual,  the  individual  on  whose 
behalf  the  amount  is  expended  will  be  in 


receipt  of  income.  Amounts  are 
expended  for  the  personal  use  of  an 
individual  where  a  direct  or  indirect 
financial  benefit  accrues  to  such 
individual.  For  example,  if  a  political 
organization  pays  a  personal  legal 
obligation  of  a  candidate  for  public 
office,  such  as  the  candidate's  federal 
income  tax  liability,  the  amount  paid  is 
includible  in  such  candidate's  gross 
income.  Similarly,  if  a  polifical 
organization  expends  any  amount  of  its 
exempt  funcfion  income  for  other  than 
an  exempt  function,  and  the  expenditure 
results  in  a  direct  or  indirect  financial 
benefit  to  the  political  organization,  it 
must  include  the  amount  of  such 
expenditure  in  its  gross  income.  For 
example,  if  a  political  organizafion 
expends  exempt  function  income  for 
making  an  improvement  or  addition  to 
its  facilities,  or  for  equipment,  which  is 
not  necessary  for  or  used  in  carrying  out 
an  exempt  function,  the  amount  of  the 
expenditure  will  be  included  in  the 
political  organization's  gross  income. 
However,  if  a  polifical  organization 
expends  exempt  function  income  to 
make  ordinary  and  necessary  repairs  on 
the  facilities  the  political  organizafion 
uses  in  conducting  its  exempt  function, 
such  amounts  will  not  be  included  in  the 
political  organization's  gross  income. 

(2)  Expenditure  for  an  illegal  activity. 
Expenditures  by  a  political  organizafion 
that  are  illegal  or  for  an  activity  that  is 
judicially  determined  to  be  illegal  are 
treated  as  amounts  not  segregated  for 
use  only  for  the  exempt  function  and 
shall  be  included  in  the  political 
organization's  taxable  income. 
However,  expenses  incurred  in  defense 
of  civil  or  criminal  suits  against  the 
organizafion  are  not  treated  as  taxable 
to  the  organization.  Similarly,  voluntary 
reimbursement  to  the  participants  in  the 
illegal  activity  for  similar  expenses 
incurred  by  them  are  not  taxable  to  the 
organization  if  the  organization  can 
demonstrate  that  such  payments  do  not 
constitute  a  part  of  the  inducement  to 
engage  in  the  illegal  activity  or  part  of 
the  agreed  upon  compensation  therefor. 
However,  if  the  organization  entered 
into  an  agreement  with  the  parficipants 
to  defray  such  expenses  as  part  of  the 
inducement,  such  payments  would  be 
treated  as  an  expenditure  for  an  illegal 
activity.  Except  where  necessary  to 
prevent  the  period  of  limitation  for 
assessment  and  collection  of  a  tax  from 
expiring,  a  notice  of  deficiency  will  not 
generally  be  issued  until  after  there  has 
been  a  final  determination  of  illegality 
by  an  appropriate  court  in  a  criminal 
proceeding. 

(b)  Certain  uses  not  treated  as  income 
to  a  candidate.  Except  as  otherwise 
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provided  in  paragraph  (a)  of  this  section, 
if  a  political  organization — 

(1)  Contributes  any  amount  to  or  for 
the  use  of  any  political  organization 
described  in  section  527(e)(1)  or 


rule.  If  an  organization  described  in 
section  501(c)  which  is  exempt  from  tax 
under  section  501(a)  expends  any 
amount  for  an  exempt  function,  it  may 
be  subject  to  tax.  There  is  included  in 


(4)  Appointments  or  confirmations. 
Where  an  organization  described  in 
paragraph  (a)  of  this  section  appears 
before  any  legislative  body  in  response 
to  a  written  request  by  such  body  for  the 
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(d)  Modifications.  The  modifications 
described  in  section  527(c)(2)  apply  in 
computing  the  tax  under  paragraph 
(a)(2)  of  this  section.  Thus,  no  net 
operating  loss  is  allowed  under  section 


an  organization  described  in  section 
501(c)(3)  is  precluded  from  engaging  in 
any  polifical  campaign  activities.  The 
fact  that  section  527  imposes  a  tax  on 
the  exempt  funcfion  (as  defined  in 


(e)  Excess  funds.  Excess  funds  held  by 
a  newsletter  fund  which  has  ceased  to 
engage  in  the  preparation  and 
circulation  of  the  newsletter  are  treated 
as  expended  for  the  personal  use  of  the 
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provided  in  paragraph  (a)  of  this  section, 
if  a  political  organization — 

(1)  Contributes  any  amount  to  or  for 
the  use  of  any  political  organization 
described  in  section  527(e)(1)  or 
newsletter  fund  described  in  section 
527(g), 

(2)  Contributes  any  amount  to  or  for 
the  use  of  any  organization  described  in 
paragraph  (1)  and  (2)  of  section  509(a) 
which  is  exempt  from  taxation  under 
section  501(a),  or 

(3)  Deposits  any  amount  in  the  general 
fund  of  the  U.S.  Treasury  or  in  the 
general  fund  of  any  State  or  local 
government. 

such  amount  shall  not  be  treated  as  an 
amount  expended  for  the  personal  use 
of  a  candidate  or  other  person.  No 
deduction  shall  be  allowed  under  the 
Internal  Revenue  Code  of  1954  for  the 
contribution  or  deposit  described  in  the 
preceding  sentence. 

(c)  Excess  funds — (1)  General  rule. 
Generally,  funds  controlled  by  a 
political  organization  or  other  person 
after  a  campaign  or  election  are  excess 
funds  and  are  treated  as  expended  for 
the  personal  use  of  the  person  having 
control  over  the  ultimate  use  of  such 
funds.  However,  such  funds  will  not  be 
treated  as  excess  funds  to  the  extent 
they  are — 

(i)  Transferred  within  a  reasonable 
period  of  time  by  the  person  controlling 
the  funds  in  accordance  with  paragraph 
(b)  of  this  section,  or 

(ii)  Held  in  reasonable  anticipation  of 
being  used  by  the  political  organization 
for  future  exempt  functions. 

(2)  Excess  funds  transferred  at  death. 
Where  excess  funds  are  held  by  an 
individual  who  dies,  and  these  funds  go 
to  the  individual's  estate  or  any  other 
person  (other  than  an  organization  or 
fund  described  in  paragraph  (b)  of  this 
section),  the  funds  are  income  of  the 
decedent  and  will  be  included  in  the 
decedent's  gross  estate  unless  the  estate 
or  other  person  receiving  such  funds 
transfers  the  funds  within  a  reasonable 
period  of  time  in  accordance  with 
paragraph  (b)  of  this  section. 
This  paragraph  (c)(2)  will  not  apply 
where  the  individual  who  dies  provides 
that  the  funds  be  transferred  to  an 
organization  or  fund  described  in 
paragraph  (b)  of  this  section. 
§1.527-6    Inclusion  of  certain  amounts  in 
the  gross  Income  of  an  exempt 
organization  which  is  not  a  political 
organization. 

(a)  Exempt  organizations — General 


rule.  If  an  organization  described  in 
section  501(c)  which  is  exempt  from  tax 
under  section  501(a)  expends  any 
amount  for  an  exempt  function,  it  may 
be  subject  to  tax.  There  is  included  in 
the  gross  income  of  such  organization 
for  the  taxable  year  an  amount  equal  to 
the  lesser  of — 

(1)  The  net  investment  income  of  such 
organization  for  the  taxable  year,  or 

(2)  The  aggregate  amount  expended 
during  the  taxable  year  for  an  exempt 
function. 

The  amount  included  will  be  treated  as 
political  organization  taxable  income. 

(b)  Exempt  function  expenditures — (1) 
Directly  related  expenses,  (i)  Except  as 
provided  in  this  section,  the  term 
"exempt  function"  will  generally  have 
the  same  meaning  it  has  in  §  1.527-2(c). 
Thus,  expenditures  which  are  directly 
related  to  the  selection  process  as 
defined  in  §  1.527-2(c)(l)  are 
expenditures  for  an  exempt  function. 
Expenditures  for  indirect  expenses  as 
defined  in  §  1.527-2(c)(2),  when  made  by 
a  section  501(c)  organization  are  for  an 
exempt  function  only  to  the  extent 
provided  in  paragraph  (b)(2)  of  this 
section.  Expenditures  of  a  section  501  (c) 
organization  which  are  otherwise 
allowable  under  the  Federal  Election 
Campaign  Act  or  similar  State  statute 
are  for  an  exempt  function  only  to  the 
extent  provided  in  paragraph  (b)(3)  of 
this  section. 

(ii)  An  expenditure  may  be  made  for 
an  exempt  function  directly  or  through 
another  organization.  A  section  501(c) 
organization  will  not  be  absolutely 
liable  under  section  527(f)(1)  for 
amounts  transferred  to  an  individual  or 
organization.  A  section  501(c) 
organization  is,  however,  required  to 
take  reasonable  steps  to  ensure  that  the 
transferee  does  not  use  such  amounts 
for  an  exempt  function. 

(2)  Indirect  expenses.  [Reserved]. 

(3)  Expenditures  allowed  by  Federal 
Election  Campaign  Act.  [Reserved]. 


(4)  Appointments  or  confirmations. 
Where  an  organization  described  in 
paragraph  (a)  of  this  section  appears 
before  any  legislative  body  in  response 
to  a  written  request  by  such  body  for  the 
purpose  of  influencing  the  appointment 
or  confirmation  of  an  individual  to  a 
public  office,  any  expenditure  directly 
related  to  such  appearance  is  not 
treated  as  an  expenditure  for  an  exempt 
function. 

(5)  Nonpartisan  activity.  Expenditures 
for  nonpartisan  activities  by  an 
organization  to  which  paragraph  (a)  of 
this  section  applies  are  not  expenditures 
for  an  exempt  function.  Nonpartisan 
activities  include  voter  registration  and 
"get-out-the-vote"  campaigns.  To  be 
nonpartisan  voter  registration  and  "get- 
out-the-vote"  campaigns  must  not  be 
specifically  identified  by  the 
organization  with  any  candidate  or 
political  party. 

(c)  Character  of  items  included  in 
gross  income — (1)  General  rule.  The 
items  of  income  included  in  the  gross 
income  of  an  organization  under 
paragraph  (a)  of  this  section  retain  their 
character  as  ordinary  income  or  capital 
gain. 

(2)  Special  rule  in  determining 
character  of  item.  If  the  amount 
included  in  gross  income  is  determined 
under  paragraph  (a)(2)(ii)  of  this  section, 
the  character  of  the  items  of  income  is 
determined  by  multiplying  the  total 
amount  included  in  gross  income  under 
such  paragraph  by  a  fraction,  the 
numerator  of  which  is  the  portion  of  the 
organization's  net  investment  income 
that  is  gain  from  the  sale  or  exchange  of 
a  capital  asset,  and  the  denominator  of 
which  is  the  organization's  net 
investment  income.  For  example,  if 
$5,000  is  included  in  the  gross  income  of 
an  organization  under  paragraph  (a)(2) 
of  this  section,  and  the  organization  had 
$100,000  of  net  investment  income  of 
which  $10,000  is  long  term  capital  gain, 
then  $500  would  be  treated  as  long  term 
capital  gain: 


Capital  gain 
net   investment 
income 


$    10.000 
?T00,000 


Amount  expended 
on  an  exempt 
function 


$5,000 


portion  of 
income  subject 
to   tax  under 
section   1201 


§500 
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taken  into  account  is  made  under  the 
provisions  of  sections  441,  446,  451,  461, 
and  the  regulations  thereunder,  whether 
or  not  the  item  arose  during  a  taxable 
year  beginning  before,  on,  or  after  the 


employee's  exposure  is  computed  by 
assuming  that  while  respirators  are 
worn,  ambient  cotton  dust  levels  are 
reduced  by  the  assigned  class  protection 
factor  of  the  respirator  being  worn. 


would  have  become  effective  as  to  all 
employers  covered  by  the  standard. 
These  respirator  provisions  (29  CFR 
1910.1043(f))  require,  among  other  things, 
respirator  use  (i)  during  the  time  period 
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(d)  Modifications.  The  modifications 
described  in  section  527(c)(2)  apply  in 
computing  the  tax  under  paragraph 
(a)(2)  of  this  section.  Thus,  no  net 
operating  loss  is  allowed  under  section 
172  nor  is  any  deduction  allowed  under 
part  VIII  of  subchapter  B.  However, 
there  is  allowed  a  specific  deduction  of 
$100. 

(e)  Transfer  not  treated  as  exempt 
function  expenditures.  Provided  the 
provisions  of  this  paragraph  (e)  are  met, 
a  transfer  of  political  contributions  or 
dues  collected  by  a  section  501(c) 
organization  to  a  separate  segregated 
fund  as  defined  in  paragraph  (f)  of  this 
section  is  not  treated  as  an  expenditure 
for  an  exempt  function  (within  the 
meaning  of  §  1.527-2(c)).  Such  transfers 
must  be  made  promptly  after  the  receipt 
of  such  amounts  by  the  section  501(c) 
organization,  and  must  be  made  directly 
to  the  separate  segregated  fund.  A 
transfer  is  considered  promptly  and 
directly  made  if: 

(1)  The  procedures  followed  by  the 
section  501(c)  organization  satisfy  the 
requirements  of  applicable  Federal  or 
State  campaign  law  and  regulations; 

(2)  The  section  501(c)  organization 
maintains  adequate  records  to 
demonstrate  that  amounts  transferred  in 
fact  consist  of  political  contributions  or 
dues,  rather  than  investment  income; 
and 

(3)  The  political  contributions  or  dues 
transferred  were  not  used  to  earn 
investment  income  for  the  section  501(c) 
organization. 

(f)  Separate  segregated  fund.  An 
organization  or  fund  described  in 
section  527(f)(3)  is  a  separate  segregated 
fund.  To  avoid  the  application  of 
paragraph  (a)  of  this  section,  an 
organization  described  in  section  501(c) 
that  is  exempt  from  taxation  under 
section  501(a)  may,  if  it  is  consistent 
with  its  exempt  status,  establish  and 
maintain  such  a  separate  segregated 
fund  to  receive  contributions  and  make 
expenditures  in  a  political  campaign.  If 
such  a  fund  meets  the  requirements  of 

§  1.527-2(a)  (relating  to  the  definition  of 
a  political  organization),  it  shall  be 
treated  as  a  political  organization 
subject  to  the  provisions  of  section  527. 
A  segregated  fund  established  under  the 
Federal  Election  Campaign  Act  will 
continue  to  be  treated  as  a  segregated 
fund  when  it  engages  in  exempt  function 
activities  as  defined  in  §  1.527-2(c), 
relating  to  State  campaigns. 

(g)  Effect  of  expenditures  on  exempt 
status.  Section  527(f)  and  this  section  do 
not  sanction  the  intervention  in  any 
political  campaign  by  an  organization 
described  in  section  501(c)  if  such 
activity  is  inconsistent  with  its  exempt 
status  under  section  501(c).  For  example. 


an  organization  described  in  section 
501(c)(3)  is  precluded  from  engaging  in 
any  political  campaign  activities.  The 
fact  that  section  527  imposes  a  tax  on 
the  exempt  function  (as  defined  in 
§  1.527-2(c))  expenditures  of  section 
501(c)  organizations  and  permits  such 
organizations  to  establish  separate 
segregated  funds  to  engage  in  campaign 
activities  does  not  sanction  the 
participation  in  these  activities  by 
section  501(c)(3)  organizations. 

§  1.527-7    Newsletter  funds. 

(a)  In  general.  For  purposes  of  this 
section,  a  fund  established  and 
maintained  by  an  individual  who  holds, 
has  been  elected  to,  or  is  a  candidate 
(within  the  meaning  of  section  41(c)(2)) 
for  nomination  or  election  to,  any 
Federal,  State,  or  local  elective  public 
office  for  the  use  by  such  individual 
exclusively  for  an  exempt  function,  as 
defined  in  paragraph  (c)  of  this  section, 
shall  be  a  newsletter  fund.  If  assets  of  a 
newsletter  fund  are  used  for  any 
purpose  other  than  the  exempt  function 
of  the  newsletter  fund  as  defined  in 
paragraph  (c)  of  this  section,  such 
amount  shall  be  treated  as  expended  for 
the  personal  use  of  the  individual  who 
established  and  maintained  such  fund. 
In  addition,  future  contributions  to  such 
fund  are  treated  as  income  to  the 
individual  who  established  and 
maintained  the  fund.  In  such  a  case,  the 
facts  and  circumstances  may  indicate 
that  the  fund  was  never  established  and 
maintained  exclusively  for  an  exempt 
function  as  defined  in  paragraph  (c)  of 
this  section. 

(b)  Determination  of  taxable  income. 
A  newsletter  fund  shall  be  treated  as  if 
it  were  a  political  organization  for 
purposes  of  determining  its  taxable 
income.  However,  the  specific  $100 
deduction  provided  by  section 
527(c)(2)(A)  shall  not  be  allowed. 

(c)  Exempt  function.  For  purposes  of 
this  section,  the  exempt  function  of  a 
newsletter  fund  consists  solely  of  the 
preparation  and  circulation  of  the 
newsletter.  Among  the  expenditures 
treated  as  preparation  and  circulation 
expenditures  of  the  newsletter  are — 

(1)  Secretarial  services, 

(2)  Printing, 

(3)  Addressing,  and 

(4)  Mailing. 

(d)  Nonexempt  function  purposes. 
Newsletter  fund  assets  may  not  be  used 
for  campaign  activities.  Therefore,  an 
exempt  function  of  a  newsletter  fund 
does  not  include — 

(1)  Expenditures  for  an  exempt 
function  as  defined  in  §  1.527-2(c)  or 

(2)  Transfers  of  unexpended  amounts 
to  a  political  organization  described  in 
section  527(e)(1). 


(e)  Excess  funds.  Excess  funds  held  by 
a  newsletter  fund  which  has  ceased  to 
engage  in  the  preparation  and 
circulation  of  the  newsletter  are  treated 
as  expended  for  the  personal  use  of  the 
individual  who  established  and 
maintained  such  fund.  However,  to  the 
extent  such  excess  funds  are  within  a 
reasonable  period  of  time — 

(1)  Contributed  to  or  for  the  use  of  any 
organization  described  in  paragraph  (1) 
or  (2)  of  section  509(a)  which  is  exempt 
from  taxation  under  section  501(a), 

(2)  Deposited  in  the  general  fund  of 
the  U.S.  Treasury  or  in  the  general  fund 
of  any  State  or  local  government 
(including  the  District  of  Columbia),  or 

(3)  Contributed  to  any  other 
newsletter  fund  as  described  in 
paragraph  (a)  of  this  section, 

the  excess  funds  are  not  treated  as 
expended  for  the  personal  use  of  such 
individual.  In  such  a  case  the  individual 
is  not  allowed  a  deduction  under  the 
Internal  Revenue  Code  of  1954  for  such 
contribution  or  deposit. 

§  1.527-8    Effective  date;  filing 
requirements;  and  miscellaneous 
provisions. 

(a)  Assessment  and  collections.  Since 
the  taxes  imposed  by  section  527  are 
taxes  imposed  by  subtitle  A  of  the  Code, 
all  provisions  of  law  and  of  the 
regulations  applicable  to  the  taxes 
imposed  by  subtitle  A  are  applicable  to 
the  assessment  and  collection  of  the 
taxes  imposed  by  section  527. 
Organizations  subject  to  the  tax 
imposed  by  section  527  are  subject  to 
the  same  provisions,  including  penalties, 
as  are  provided  for  corporations,  in 
general,  except  that  the  requirements  of 
section  6154  concerning  the  payment  of 
estimated  tax  do  not  apply.  See, 
generally,  sections  6151,  et.  seq.,  and  the 
regulations  prescribed  thereunder,  for 
provisions  relating  to  payment  of  tax. 

(b)  Returns.  For  requirements  of  filing 
annual  returns  with  respect  to  political 
organization  taxable  income,  see  section 
6012  (a)  (6)  and  the  applicable 
regulations. 

(c)  Taxable  years,  method  of 
accounting,  etc.  The  taxable  year  (fiscal 
year  or  calendar  year,  as  the  case  may 
be)  of  a  political  organization  is 
determined  without  regard  to  the  fact 
that  such  organization  may  have  been 
exempt  from  tax  during  any  prior  period. 
See  sections  441  and  446,  and  the 
regulations  thereunder  in  this  part,  and 
section  7701  and  the  regulations  in  Part 
301  of  this  chapter  (Regulations  on 
Procedure  and  Administration). 
Sirr^larly,  in  computing  political 
organization  taxable  income,  the 
determination  of  the  taxable  year  for 
which  an  item  of  income  or  expense  is 
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as  necessary  to  ensure  compliance  with 
the  PEL.  Some  adjustment  of  the 
nominally  required  wearing  times  is 
made  to  allow  for  occasional  lap'Ses  in 
protection  due  to  brief  respirator 


program  is  effective.  Although  OSHA 
has  as  a  matter  of  necessity  accepted 
the  use  of  respirators  under  some 
circumstances,  this  does  not  mean  that 
respirators  are  as  effective,  reliable,  or 


nominal  minimum  time  of  use  of  the 
respirator  required  to  comply  with  the 
PEL. 

1000  =  11400(1) +  (1400/ 

10)(2)  -t-  1200(T,)  +  (1200/lO)(T,)]/8 


85736       Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


taken  into  account  is  made  under  the 
provisions  of  sections  441,  446,  451,  461, 
and  the  regulations  thereunder,  whether 
or  not  the  item  arose  during  a  taxable 
year  beginning  before,  on,  or  after  the 
effective  date  of  the  provisions  imposing 
a  tax  upon  political  organization  taxable 
income.  If  a  method  for  treating  bad 
debts  was  selected  in  a  return  of  income 
(other  than  an  information  return)  for  a 
previous  taxable  year,  the  taxpayer 
must  follow  such  method  in  its  returns 
under  section  527,  unless  such  method  is 
changed  in  accordance  with  the 
provisions  of  §  1.16&-1.  A  taxpayer  who 
has  not  previously  selected  a  method  for 
treating  bad  debts  may,  in  its  first  return 
under  section  6012  (a)  (6),  exercise  the 
option  granted  in  §  1.166^1.     ' 

(d)  Effective  date.  Except  as  provided 
in  paragraph  (b)  (2)  of  §  1.527-6,  the 
regulations  under  section  527  apply  to 
taxable  years  beginning  after  December 
31, 1974. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954. 

(68A  Stat.  917:  26  U.S.C.  7805). 

William  E.  Williams, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  15, 1980. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  IJ^BOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Occupational  Exposure  to  Cotton  Dust 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice  of  respirator-use 
enforcement  policy  concerning  the 
period  of  use  of  respirators  as  required 
by  the  cotton  dust  standard. 

SUMMARY:  This  notice  enunciates  a 
respirator  use  enforcement  policy  for  the 
provisions  of  the  OSHA  cotton  dust 
standard,  29  CFR  1910.1043  with  respect 
to  the  period  of  use  of  respirators.  The 
administrative  stay  of  paragraphs 
1910.1043(f)(1)  (i)  and  (iii),  published  at 
45  FR  64872  has  now  expired. 
Enforcement  of  these  provisions  will 
commence  in  accordance  with  this 
enforcement  policy,  which  requires  that 
respirators  are  to  be  worn  to  the  extent 
necessary  to  assure  that  each 
employee's  8-hour  time  weighted 
average  exposure  is  maintained  at  less 
than  the  permissible  exposure  limit.  The 


employee's  exposure  is  computed  by 
assuming  that  while  respirators  are 
worn,  ambient  cotton  dust  levels  are 
reduced  by  the  assigned  class  protection 
factor  of  the  respirator  being  worn. 
DATES:  Effective  January  19, 1981,  29 
CFR  1910.1043(f)(1)  (i)  and  (iii)  will  be 
enforced  in  accordance  with  this  policy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Bailus  Walker.  Occupational  Safety 
and  Health  Administration,  Room 
N3718,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210.  Telephone  (202) 
523-7076,  or  Mr.  Frank  Tipton, 
Occupational  Safety  and  Health 
Administration,  Room  N3718,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210.  Telephone  (202)  523-7174. 
SUPPLEMENTARY  INFORMATION:  OSHA 
issued  a  final  occupational  safety  and 
health  standard  for  occupational 
exposure  to  cotton  dust  on  June  19, 1978 
(codified  at  29  CFR  1910.1043);  published 
at  43  FR  27350-399.  June  23, 1978.  The 
standard  applied  to  textile 
manufacturing  and  non-textile 
industries.  Petitions  for  review  of  the 
standard  were  consolidated  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  and  a  stay  of  the 
standard  pending  judicial  review  was 
issued  on  October  20, 1978.  Petitions 
filed  by  representatives  of  the  cotton 
waste  processing  industries  and 
purchasers  and  users  of  cotton  batting 
were  severed  from  the  main  action  on 
November  1, 1978.  No  decision 
respecting  these  industries  has  been 
issued  as  of  this  time.  On  Ocotober  24, 
1979.  the  D.C.  Circuit  affirmed  the 
standard  in  the  main  action  except  as 
applied  to  cotton  seed  oil  mills.  It 
subsequently  denied  petitions  for 
rehearing,  suggestions  for  rehearing  en 
banc,  and  motions  to  continue  the  stay 
(except  for  cottonseed  oil  mills),  and  the 
standard  became  effective  and 
enforceable  on  March  27, 1980.  See  45 
FR  12416,  February  26, 1980.  Thereafter, 
the  Department  suspended  enforcement 
of  the  standard  in  the  classing  and 
warehousing  industries  for  further 
consideration  in  light  of  the  Supreme 
Court's  ruling  in  Industrial  Union 
Department,  AFL-CIO  v.  American 
Petroleum  Institute.  (Nos.  78-911  and  78- 
1036).  See  45  FR  50328,  July  29,  1980. 
Petitions  for  certiorari  to  review  the 
Court  of  Appeal's  decision  in  the  main 
action  were  granted  by  the  U.S. 
Supreme  Court. 

Under  the  timetable  for 
implementation  of  the  requirements  of 
the  standard,  employers  were  required 
to  complete  initial  monitoring  of  covered 
facilities  by  September  27, 1980. 
Accordingly,  on  that  date,  the  provisions 
of  the  standard  for  respirator  usage 


would  have  become  effective  as  to  all 
employers  covered  by  the  standard. 
These  respirator  provisions  (29  CFR 
1910.1043(f))  require,  among  other  things, 
respirator  use  (i)  during  the  time  period 
necessary  to  install  or  implement 
feasible  engineering  controls  and  work 
practice  controls  and  (ii)  in  work 
situations  where  feasible  engineering 
controls  are  not  yet  sufficient  to  reduce 
exposure  to  or  below  the  permissible 
exposure  limit.  However,  it  became 
apparent  that  there  was  widespread 
misunderstanding  throughout  the  textile 
industry  and  among  employees  about 
how  an  effective  respirator  program 
should  be  implemented,  which  resulted 
in  an  unsuccessful  implementation  of 
the  respirator  provisions.  Therefore,  on 
September  30, 1980,  at  45  FR  64872, 
OSHA  published  a  notice  of  an 
administrative  stay  of  75  days  ending 
December  15, 1980,  of  29  CFR 
1910.1043(f)(1)  (i)  and  (iii).  That  notice 
included  a  commitment  to  develop 
guidelines  for  implementing  effective 
respirator  programs  in  the  textile 
industry  and  in  doing  so  to  "meet  with 
representatives  of  the  cotton  textile 
industry,  workers  and  their  unions  and 
the  National  Institute  for  Occupational 
Safety  and  Health."  These  meetings 
were  held  and  OSHA  received  many 
useful  comments. 

In  addition  to  the  parties  mentioned 
above,  these  meetings  also  included 
state  plan  representatives,  respirator 
manufacturers  and  independent 
organizations.  All  of  the  comments  and 
criticisms  have  been  carefully  evaluated 
in  developing  this  enforcement  policy. 

By  this  notice,  OSHA  announces  this 
enforcement  policy  with  respect  to  the 
use  of  respirators  under  the  cotton  dust 
standard,  29  CFR  1910.1043,  and  sets 
forth  in  detail  the  meaning  and 
application  of  the  enforcement  policy.  It 
must  be  noted  that  this  interpretation  is 
based  on  the  unique  circumstances 
involved  in  the  cotton  dust  standard  and 
therefore  is  limited  to  that  standard. 
This  enforcement  policy  will  be 
incorporated  into  the  compliance 
directive  now  being  prepared  for  the 
cotton  dust  standard.  The  policy 
concerns  the  period  of  required  use  of 
respirators  and  allows  the  partial  shift 
wearing  of  respirators  on  the  condition 
that  each  employee's  8-hour  time 
weighted  average  exposure  is  kept 
below  the  permissible  exposure  limit 
(PEL).  In  computing  the  exposure  of  an 
employee  who  is  wearing  a  respirator, 
the  respirator  is  assumed  to  reduce  the 
ambient  concentration  of  cotton  dust  by 
a  factor  equal  to  the  assigned  class 
protection  factor  of  the  respirator. 
Respirators  need  be  worn  only  as  long 
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PEL  of  500  fig/m'  becomes  400  ftg/m^ 
instead. 

One  can  expect  that  there  may  be, 
under  most  circumstances,  brief 


Rationale 

The  basis  for  the  standard,  which  is 
designed  to  reduce  worker  exposure  to 
cotton  duct,  and  the  basis  for  the 


should  be  not  ignored  and  shall  not  be 
ignored. 

Direct  comparison  with  the  practice  of 
other  industries  is  not  possible  because 
unlike  in  those  other  industries  the 
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as  necessary  to  ensure  compliance  with 
the  PEL.  Some  adjustment  of  the 
nominally  required  wearing  times  is 
made  to  allow  for  occasional  lap'Ses  in 
protection  due  to  brief  respirator 
removal  and  to  arrange  an  easily 
administered  program. 

Partial  shift  use  is  clearly  implied  in 
the  cotton  dust  standard  in  paragraph 
(k)(l)(ii)(b)  which  requires  a  record  of 
the  "type  of  protective  devices  worn,  if 
any,  and  length  of  time  worn."  Partial 
shift  use  of  respirators  is  also 
incorporated  in  the  lead  standard 
(section  1910.1025). 

The  partial  shift  use  of  respirators  as 
enunciated  in  this  notice  does  not  affect 
the  requirement  for  using  respirators 
during  so-called  "blow  down"  cleaning 
using  compressed  air,  nor  any  other 
respirator  provision  of  the  standard  not 
subject  to  the  administrative  stay  of 
September  30, 1980.  The  requirement  for 
respirators  contained  in  paragraph  (g)(1) 
is  in  addition  to  the  routine  use  of 
respirators  needed  to  comply  with  the 
PEL'S. 

In  the  interest  of  facilitating 
implementation  of  the  partial  shift  use 
and  of  fostering  understanding  of  the 
partial  shift  policy,  industry  suggested 
that  OSHA  include  in  its  notice  a  table 
which  would  set  forth  a  single  set  of 
specific  times  for  donning  and  removing 
respirators  that  would  constitute 
compliance  with  the  standard  in  the 
presence  of  various  increments  of  cotton 
dust  concentration.  Although  this  may 
appear  reasonable,  OSHA  has 
concluded  that  such  an  approach  would 
unnecessarily  limit  employers'  flexibility 
and  unnecessarily  interfere  with 
employers  normal  routines,  both  of 
which  are  often-mentioned  industry 
concerns.  By  contrast  the  tables  which 
have  been  provided  below  are  a 
compilation,  for  the  simplest  case,  of 
cotton  dust  levels  and  respirator  use 
durations  that  satisfy  the  enforcement 
policy  states  herein. 

The  enforcement  policy  being 
enunciated  by  this  notice  clarifies  what 
is  the  minimum  actual  respirator 
requirements  of  the  cotton  dust 
standard.  OSHA  recognizes  that  this 
may  be  somewhat  less  than  the 
procedures  being  used  in  some  existing 
respirator  use  schedules.  However, 
OSHA  continues  to  endorse  and 
recommend  that  all  employees  on  their 
own  initiative  wear  respirators  as  much 
as  possible  when  they  are  likely  to  be 
over  exposed  to  toxic  materials,  whether 
cotton  dust  or  other  materials. 

The  concentration  dependent  time  of 
use  concept  for  respirators  in  no  way 
makes  a  respiratory  protection  program 
inexpensive  and  does  not  by  itself 
assure  that  a  respiratory  protection 


program  is  effective.  Although  OSHA 
has  as  a  matter  of  necessity  accepted 
the  use  of  respirators  under  some 
circumstances,  this  does  not  mean  that 
respirators  are  as  effective,  reliable,  or 
safe  as  primary  control  of  a  hazardous 
contaminant  at  the  source  by 
engineering  controls. 

Partial  Use  Enforcement  Policy 

When  respirators  are  required  to 
comply  with  the  permissible  exposure 
limit  (PEL)  the  required  time  of  use  of 
the  respirators  depends  on  the  levels  of 
cotton  dust  in  the  air  and  the  type  of 
respirator  that  is  worn.  The  respirators 
must  be  worn  a  sufficient  amount  of 
time  to  assure  that  no  employee  is 
subjected  to  an  8-hour  average 
concentration  in  excess  of  the  PEL  as 
explained  below.  While  the  employee  is 
wearing  a  respirator  the  actual  exposure 
that  employee  sustains  may  be  assumed 
to  be  reduced  by  the  assigned  class 
protection  factor  for  the  respirator.  The 
overall  exposure  is  then  computed  using 
the  formula  found  in  appendix  A  to  the 
standard  and  in  §  1910.1000(d)(l)(i).  An 
employee's  8-hour  time  weighted 
average  exposure  is  constructed  by 
multiplying  each  dust  concentration  by 
the  time  the  employee  is  exposed  to  it, 
adding  these  quantities,  and  then 
dividing  by  eight.  Hence,  if  the  employee 
works  in  two  different  concentrations  of 
cotton  dust  and  wears  a  respirator  part 
of  the  time  in  each  environment  then  the 
employee  has  four  different  exposure 
times  and  levels.  Thus 

(eqnl)TWA  =  (C,T,  +  C3Tj-^C,T,-|-  .  .  . 
+  C„T„)/8 

where  TWA  =  8  hour  lime  weighted  average' 

(in  micrograms). 
C  =  constant  concentation  for  a  time  period 

(in  micrograms). 
T  =  time  in  hours  that  concentration  exists. 
The  sum  of  all  time  periods  equals  8  hours. 

If  time  period  two  is  the  time  of 
wearing  a  respirator  in  the  environment 
with  concentration  Ci,  then 
C2  =  Cidivided  by  the  protection  factor 
(PF)  of  the  respirator.  If  we  assume  a 
similar  relationship  for  time  periods  3 
and  4  and  that  the  same  respirator  is 
worn  both  times,  then  the  formula 
becomes 

(eqn2)TWA  =  {C,T.  +  (C,/PF)T2-^C3T3-^(C,/ 
PF]T.]/8 

Again,  T,  4- Tj -(- T3  +  T,  =  8 

For  example,  if  a  half  mask  respirator 
is  worn  in  a  yarn  manufacturing  process; 
the  dust  level  in  the  first  period  of  3 
hours  is  1400  micrograms  per  cubic 
meter  and  the  respirator  is  worn  for  2 
hours;  and  the  dust  level  in  the  second 
period,  of  5  hours,  is  1200  micrograms, 
equation  2  can  be  used  to  find  the 


nominal  minimum  time  of  use  of  the 
respirator  required  to  comply  with  the 
PEL. 

1000  =  [1400(1) -(-(1400/ 

10)(2)  +  1200(T,)  -(-  (1200/lO)(T,)]/8 

Combining,  and  substituting  from  Tj-t-T4  =  5. 

1000  =  11680-1-1200  (5-T,)-(-120T,]/ 
8-1080T,  =  320 

which  indicates  clearly  that  T4  is  a 
negative  value.  This  indicates  that  the 
use  of  respirators  is  not  required  for  the 
second  period.  In  fact  equation  2 
indicates  a  TWA  of  960  micrograms  per 
cubic  meter  without  respirator  use  in  the 
second  period.  The  above  calculation 
also  demonstrates  the  advisability  of 
using  respirators  first  in  the  areas  of 
highest  concentration,  a  practice  OSHA 
strongly  endorses. 

Alternatively,  if  an  employee  works  in 
a  single  cotton  dust  concentration  all 
day  and  wears  a  respirator  part  of  the 
time  the  expression  comparable  to 
equation  2  is 

(eqn  3)  TWA  =  (C,T,-i-(C,/PF)T,)/8 

Since  Ti-(-T2  =  8  Hours,  equation  3  can 
be  rearranged  to  solve  explicitly  for  the 
nominal  minimum  time  of  use  of  the 
respirator  required  to  comply  with  the 
PEL,  if  the  value  of  the  PEL  is 
substituted  for  the  TWA,  as 

T  =  (C-PEL)/C(l-l/PF)/8 

With  a  half  mask  respirator  used  in  a 
slashing  and  weaving  operation,  this 
expression  becomes 

T  =  (C-750)/.9C/i 

or 

T  =  (C-750)/.112C 

The  employer  has  the  responsibility  to 
ensure  that  respirators  are  worn  a 
sufficient  amount  of  time  to  reduce  each 
employee's  actual  exposure  below  the 
pel's.  Respirator  wear  for  time  in 
excess  of  that  necessary  to  keep  the 
actual  exposure  below  the  PEL  is  not 
required  by  the  standard  unless  an 
emplovee  requests  the  extra  use  (see 
para  (f)(l)(v)). 

All  contributions  to  an  employee's 
exposure  to  cotton  dust  must  be 
included  in  the  above  computation.  That 
is,  the  cotton  dust  exposure  in  any  place 
in  an  employer's  plant  must  be 
measured  and  included.  This  applies  to 
service  areas,  break  areas,  etc.  in 
addition  to  assigned  work  stations.  If 
these  other  areas  are  not  monitored, 
then  the  work  station  dust  levels  shall 
be  applied.  For  work  shifts  longer  than 
eight  hours,  the  maximum  allowable 
average  cotton  dust  concentrations  shall 
be  proportionately  reduced.  For 
example,  for  a  ten  hour  shift,  an  8-hour 
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ALLOWABLE  COTTON  DUST  LEVELS* 

[Respirator  PF  =  5] 


Assigned  time 
(hours) 


PEL  (>ig/m') 


200 


500 


750 


1,000 


ALLOWABLE  COTTON  DUST  LEVELS*— 
Continued 

[Respirator  PF=100] 


Assigned  time 


PEL  (^g/m') 


development.  This  certification  attests 
only  to  the  fact  that  Wyoming  now  has 
in  place  those  structural  components 
necessary  for  an  effective  program.  It 
does  not  render  judgment,  either 
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PEL  of  500  ;ig/m'  becomes  400  ^ig/m' 
instead. 

One  can  expect  that  there  may  be, 
under  most  circumstances,  brief 
occasions  that  employees  will  remove 
respirators  for  such  purposes  as 
personal  hygiene,  drinking,  readjusting 
the  respirator,  or  vital  communications. 
Consequently  it  is  inappropriate  to 
assume  constant  wear  of  a  respirator 
when  using  equation  (1).  To  properly 
apply  this  equation,  all  periods,  even 
short  ones,  that  an  employee  is  not 
wearing  a  respiratory  must  be 
accounted  for  because  the  exposure 
contribution  without  a  respirator  is  so 
much  larger  than  with  a  respirator. 
Since  doing  this  accurately  for  each 
employee  would  be  quite  time 
consuming  and  burdensome,  OSHA  will 
accept  a  simpler  procedure  of 
lengthening  by  10%  the  nominal  wearing 
periods  otherwise  indicated  by  equation 
(1).  It  is  OSHA's  judgement  that  a  10% 
adjustment  makes  adequate  allowance 
for  these  expected  interruptions  in 
periods  normally  considered  to  be 
periods  of  respirator  wear.  Such 
adjustment  is  more  reasonable  and 
feasible  than  the  technically  correct 
method  of  calculating  exposure  for  each 
time  interval  when  the  respirator  is 
removed.  Alternatively  and 
equivalently,  when  using  the  10% 
adjustment  and  using  equation  1  to 
calculate  the  resulting  TWA,  the 
assigned  time  of  wear  of  the  respirator 
shall  be  reduced  by  9%  (recall  that  9%  of 
110  equals  lOj  and  that  difference 
interval  shall  be  added  to  the 
unprotected  exposure  time. 

The  wearing  period  for  respirators  has 
a  practical  upper  bound  that  is  less  than 
a  full  work  shift  regardless  of  cotton 
dust  concentration.  Lunch  periods  and 
other  breaks  that  can  be  expected  to 
involve  substantial  interference  with 
wearing  a  respirator  may  not  be 
included  in  the  scheduled  wearing 
periods  for  respirators. 

Reasonable  program  administration 
and  supervision,  as  well  as  OSHA 
enforcement,  requires  that  a  certain 
degree  of  uniformity  and  regularity  be 
applied  to  the  respirator  wearing 
schedules.  To  this  end,  and  as 
neccessary  to  prevent  an  unwieldy 
complexity  of  schedules,  all  required 
periods  of  respirator  wearing  shall  be 
rountlPff  up  to  the  next  quarter  hour  so 
that  all  schedules  will  begin  and  end  on 
a  quarter  hour. 

The  assigned  class  protection  factors 
to  be  used  in  equation  1  are  those  in 
table  1  of  the  standard,  namely,  5  for  a 
single  use  or  quarter  mask;  10  for  a  half 
mask;  100  for  a  full  facepiece;  and  1000 
for  positive  pressure  devices. 


Rationale 

The  basis  for  the  standard,  which  is 
designed  to  reduce  worker  exposure  to 
cotton  duct,  and  the  basis  for  the 
supporting  health  risk  analysis  is  the 
cumulative  effects  of  an  average  daily 
dose  and  not  the  immediate  or  acute 
effects  of  an  instantaneous  exposure 
level.  The  standard  does  not  contain 
requirements  for  a  maximum 
instantaneous  ceiling  on  cotton  dust 
exposure  levels.  Instead  an  averaged 
exposure  is  relied  upon  for  protection. 
Hence  partial  shift  wearing  of  a 
respirator  is  consistent  with  the  basis  of 
the  standard. 

Reference  to  exposure  periods  without 
respirators  as  uncontrolled  may  be 
misleading  in  the  context  of  employee 
exposure.  These  periods  may  be 
uncontrolled  by  engineering  means  but 
they  should  result  in  known  and 
controlled  exposures  of  employees.  As 
described  above,  the  employer  is 
required  to  accurately  quantify  the 
exposure  contribution  from  all  aspects 
of  an  employee's  work.  Therefore  a  high 
exposure  during  one  period  must  be 
offset  by  correspondingly  lower 
exposures  at  other  times.  In  addition, 
the  dust  generating  processes  must  be 
continuous  or  repetitive,  resulting  in 
predictable  dust  levels,  for  any  exposure 
calculations  to  be  meaningful. 

Because  paragraph  (d)  of  the  standard 
requires  complete  exposure 
determination,  the  exposure 
contribution  of  any  period  during  a  work 
shift  will  be  known  without  regard  to 
the  use  of  respirators.  Each  employer 
was  required  to  monitor  by  September 
27, 1980  any  area,  including  break  areas, 
etc.  that  he  had  any  reason  to  believe 
contained  cotton  dust. 

No  new  uncertainties  or  inaccuracies 
in  exposure  determinations  or  in 
employee  protection  are  introduced  by 
using  respirators  on  a  schedule  that  is 
dependent  on  the  cotton  dust 
concentrations.  At  the  same  time  these 
schedules  do  not  reduce  any  of  the 
uncertainties  with  respect  to  adequate 
protection  that  have  always  been  a  part 
of  reliance  on  respiratory  protection  to 
protect  employee  health. 

One  policy  alternative  suggested  to 
OSHA  was  that  employees  should  be 
allowed  to  remove  respirators  only  at 
assigned  break  times  or  in  assigned 
break  areas  including  rest  rooms,  and 
that  exposure  during  these  periods  be 
ignored.  So  limiting  the  removal  of 
respirators  could  be  overly  restrictive 
(depending  on  cotton  dust  levels).  Such 
a  policy  could  easily  become 
unreasonable  by  ignoring  the  real  and 
legitimate  causes  for  brief  removals  of  a 
respirator.  These  periods  of  exposure 


should  be  not  ignored  and  shall  not  be 
ignored. 

Direct  comparison  with  the  practice  of 
other  industries  is  not  possible  because 
unlike  in  those  other  industries  the 
workplaces  with  cotton  dust  do  not  have 
clean  areas  conveniently  accessible  to 
which  an  employee  can  go  to  remove  a 
respirator  to  clean  it  or  his  face,  get  a 
drink,  etc.  Since  the  cotton  dust 
contaminated  areas  are  not  immediately 
dangerous  to  life  and  health  (IDLH)  and 
have  no  sensory  warning  properties,  it  is 
even  more  likely  that  these  brief 
removals  of  the  respirators  will  occur  in 
the  significantly  contaminated  areas. 
There  has  been  no  showing  that  cotton 
dust  levels  in  break  areas  are  negligible, 
especially  in  view  of  the  fact  that  many 
employees  take  their  breaks  and  lunch 
right  at  their  assigned  work  stations. 
Without  monitoring,  or  some  other 
specific  demonstrable  reason,  the  dust 
levels  in  other  areas  cannot  be  assumed 
to  be  negligible.  This  includes  rest 
rooms  since  they  are  normally  under 
negative  pressure  from  the  odor  control 
exhaust  ventilation. 

Tables 

Tables  I,  II,  III  show  the  maximum 
allowable  8-hour  time  weighted  average 
cotton  dust  concentrations  for  the 
various  PEL's  as  a  function  of  assigned 
time  of  use  of  the  respirators.  The 
inclusion  of  these  tables  was  requested 
at  the  informal  meetings  and  address  the 
simplest  yet  most  common  situation. 
The  tables  incorporate  the  short  cut 
approach  of  using  the  10%  lime 
adjustment  and  apply  only  to  the  case 
where  an  employee  is  exposed  to  a 
single  cotton  dust  concentration  in 
which  the  respirator  is  used  part  of  the 
time.  The  assumption  is  also  made  that 
all  time  spent  without  a  respirator  is 
time  exposed  to  cotton  dust,  which  has 
repeatedly  been  affirmed  to  OSHA  as 
the  normal  situation.  The  maximum  time 
of  assigned  respirator  use  is  seven  and 
one  quarter  hours  to  allow  for  lunchs 
and  normal  breaks.  The  table  values 
were  computed  from  a  rearrangement  of 
equation  3,  C  =  8  PEL/(8-KT)  where 
K  =  1-1/PF. 

The  values  in  these  tables  clearly 
demonstrate  that  a  major  influence  in 
increasing  the  average  actual  employee 
exposure  is  the  removal  of  a  respirator. 
Because  of  this  it  will  be  observed  that 
the  highest  values  in  the  table  fall  far 
short  of  the  PEL  times  the  PF  of  the 
respirator  even  at  seven  and  one  quarter 
hours  of  assigned  wear.  This  is  not 
surprising  since  each  minute  without  a 
respirator  contributes  5, 10  or  100  times 
(depending  on  respirator)  the  dose  to  the 
employee  as  each  minute  wearing  a 
respirator. 


85740       Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


When  the  Assistant  Secretary  finds 
that  the  State  has  completed  all 
developmental  steps  specified  in  the 
initial  approval  decision,  a  notice  of 
such  completion  is  published  in  the 


System  approved  by  the  Assistant 
Secretary  on  July  2, 1976.  (41  FR  28789, 
July  13. 1976.) 

d.  The  State  plan  has  been  amended 
to  include  an  Affirmative  Action  Plan 


Location  of  the  Plan  and  Its 
Supplements  for  Inspection  and  Copy 

Copies  of  the  supplements,  along  with 
the  approved  plan,  may  be  inspected 
and  copied  during  normal  business 
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ALLOWABLE  COTTON  DUST  LEVELS* 

ALLOWABLE  COTTON  DUST  LEVELS 

» 

[Respirator  PF  =  5] 

Continued 

[Respirator  PF=  100] 

Assigned  time 
(hours) 

PEL  (ng/ 

m') 

200 

500 

750 

1,000 

Assigned  time 
(hours) 

PEL  (fig/m') 

. 

200 

500 

750 

.000 

205 

512 

767 

1,023 

5 

210 

524 

786 

1.048 

.75 

218 

546 

819 

1.092 

75 

215 

537 

805 

1.073 

1.0 

225 

563 

845 

1.127 

10 

220 

550 

825 

1.100 

1.2S 

233 

582 

873  , 

1.164 

1  25 

226 

564 

846 

1,128 

1.5 

241 

602 

902 

1  203 

1  50 

232 

579 

869 

1,158 

1.75 

249 

623 

934 

1.245 

t  75 

238 

595 

892 

1.189 

2.0 

258 

645 

968 

1.290 

20 

244 

611 

917 

1.222 

2.25 

268 

669 

1.004 

1.339 

225 

251 

629 

943 

1.257 

2.5 

278 

696 

1.043 

1,391 

2  5 

259 

647 

971 

1.294 

2.75 

290 

724 

1.086 

1.448 

275 

267 

667 

1,000 

1,334 

3.0 

302 

755 

1.132 

1.509 

3.0 

275 

688 

1,032 

1,376 

3.25 

315 

788 

1.182 

1.576 

3.25 

284 

710 

1,065 

1,420 

3.5 

330 

825 

1.237 

1.649 

3.5 

293 

734 

1,101 

1.467 

3.75 

346 

865 

1,297 

1.730 

3.75 

304 

759 

1,139 

1.518 

4.0 

364 

909 

1.364 

1.818 

4.0 

314 

786 

1.179 

1.572 

4.25 

383 

958 

1.437 

1.916 

425 

326 

815 

1,223 

1.631 

45 

405 

1.013 

1.519 

2.025 

45 

339 

847 

1.270 

1.693 

4.75 

430 

1.074 

1,611 

2.148 

475 

352 

881 

1,321 

1,761 

5.0 

457 

1.143 

1.714 

2.286 

50 

367 

917 

1.376 

1,835 

525 

489 

1.221 

1.832 

2.443 

525 

383 

957 

1,436 

1,915 

5.5 

525 

1.311 

1.967 

2.623 

5.5 

400 

1.001 

1,502 

2.002 

5.75 

566 

1.416 

2,124 

2.832 

5  75 

420 

1,049 

1,573 

2.098 

6.0 

615 

1.538 

2.308 

3.077 

60 

441 

1.101 

1.652 

2.203 

625 

674 

1.684 

2.526 

3.366 

625 

464 

1,159 

1,739 

2.319 

6.5 

744 

1.860 

2.791 

3.721 

65 

490 

1,224 

1.836 

2.448 

675 

831 

2.078 

3,117 

4.156 

6.75 

518 

1.296 

1.944 

2.592 

70 

941 

2.353 

3.529 

4.706 

70 

551 

1.377 

2,066 

2.755 

7  25 

1.085 

2.712 

4.068 

5.424 

7  25 

588 

1.470 

2,204 

2,939 

'Table  values  (in  (ig/m-')  are  maximum  allowable  8.hour 
time  weighted  averages  tor  a  single  cotton  dust  environment 
(see  eqn  3)  Assigned  time  is  ol  respirator  use,  all  other  time 
is  assumed  to  be  at  lull  exposure  Standard  10  percent 
adjustment  has  been  included 

ALLOWABLE  COTTON  DUST  LEVELS* 
[Respirator  PF^  10] 


Assigned  time 

PEL  (jig 

/m'') 

(hours) 

200 

500 

750 

1,000 

25 

206 

513 

770 

1,026 

5 

211 

527 

790 

1.054 

75 

217 

542 

812 

1,083 

1.0 

223 

557 

836 

1.114 

125 

229 

573 

860 

1.147 

1  50 

236 

591 

886 

1.181 

175 

244 

609 

914 

1,218 

2,0 

251 

629 

943 

1,257 

2.25 

260 

650 

974 

1,300 

25 

269 

672 

1.008 

1,344 

275 

278 

696 

1.044 

1.392 

30 

269 

722 

1.082 

1.443 

3.25 

300 

749 

1.124 

1,499 

35 

312 

779 

1.169 

1.558 

3,75 

325 

812 

1.217 

1.623 

4.0 

339 

847 

1.270 

1.693 

4  25 

354 

885 

1.328 

1.770 

45 

371 

927 

1.391 

1.854 

475 

389 

973 

1.460 

1.946 

50 

410 

1.024 

1.536 

2,049 

5  25 

432 

1.081 

1,622 

2.162 

55 

458 

1,144 

1.716 

2.289 

5  75 

486 

1.216 

1.823 

2.431 

60 

518 

1.296 

1.944 

2.592 

625 

555 

1.388 

2.082 

2.777 

6.5 

598 

1.494 

2.242 

2.989 

675 

647 

1.618 

2.427 

3.237 

7.0 

706 

1.764 

2.647 

3.529 

7.25 

776 

1.940 

2,909 

3.879 

'Table  values  (in  ji/m^)  are  maximum  allowable  8-hour 
time  weighted  averages  (or  a  single  cotton  dust  environment 
(see  eqn  3)  Assigned  time  is  of  respirator  use,  all  other  time 
IS  assumed  to  be  at  full  exposure  Standard  10  percent 
adjustment  has  been  included 

ALLOWABLE  COTTON  DUST  LEVELS* 

(Respirator  PF^^IOO] 


Assigned  lime 

PEL  (mQ' 

m') 

(hours) 

200 

500 

750 

1.000 

.25 
5 

206 
212 

514 
530 

772 
795 

1.029 
1,060 

■Table  values  (In  fig/m')  are  maximum  allowable  8-hour 
time  weighted  averages  for  a  single  cotton  dust  environment 
(see  eqn  3)  Assigned  time  is  of  respirator  use;  all  other  time 
IS  assumed  to  be  at  full  exposure  Standard  10  percent 
ad)ustment  has  been  included 

Thfs  notice  was  prepared  under  the 
direqtion  of  Eula  Bingham,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  Frances  Perkins 
Labor  Department  Building,  3rd  Street 
and  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210. 

(Sees.  6.  8.  84  Stat.  1593-96,  1599,  [29  U.S.C. 
655.  657];  Secretary  of  Labor's  Order  8-76  [41 
FR  25059);  [29  CFR  Part  1911]) 

Signed  at  Washington,  D.C,  this  22nd  day 
of  December.  1980. 
Eula  Bingham, 
Assistant  Secretary  of  Labor. 

|FR  Doc.  80-40444  Filed  12-23-80:  11:56  am| 
BILLING  CODE  4S10-26-M 


29  CFR  Part  1952 

Certification  of  Completion  of 
Developmental  Steps  for  Wyoming 
State  Plan 

AGENCY:  Occupational  Safety  and 

Health  Administration,  Department  of 

Labor. 

action:  Final  rule. 

summary:  Wyoming,  on  July  31,  1980. 
submitted  documentation  attesting  to 
the  completion  of  all  structural, 
developmental  aspects  of  its  approved 
State  plan.  After  extensive  review  and 
opportunity  for  State  correction,  all 
developmental  plan  supplements  have 
now  been  approved.  This  notice  certifies 
this  completion  and  the  beginning  of  the 
final  evaluation  phase  of  State  plan 


development.  This  certification  attests 
only  to  the  fact  that  Wyoming  now  has 
in  place  those  structural  components 
necessary  for  an  effective  program.  It 
does  not  render  judgment,  either 
positively  or  negatively,  on  the 
adequacy  of  the  State's  actual 
performance.  In  addition,  although 
original  State  plan  commitments  on 
staffing  and  resources  have  been  met, 
these  initial  commitments  may  not  be 
interpreted  as  meeting  the  ultimate 
requirements  of  the  Occupational  Safety 
and  Health  Act  of  1970  for  "sufficient 
staff  as  redefined  by  the  U.S.  Court  of 
Appeals  decision  in  "AFL-CIO  v. 
Marshall",  570  F.  2d  030  (D.C.  Cir.  1978). 
EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Y.  Boyd,  Project  Officer,  Office 
of  State  Programs,  Occupational  Safety 
and  Health  Administration,  200 
Constitution  Avenue,  N.W..  Rm  N3613. 
Washington,  D.C.  20210— (202)  523-8081. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  "Act,"  29 
U.S.C.  667)  provides  that  States  which 
desire  to  assume  responsibility  for  the 
development  and  enforcement  of 
occupational  safety  and  health 
standards  shall  submit  for  Federal 
approval  a  State  plan  for  such 
development  and  enforcement.  Part  1902 
of  Title  29,  Code  of  Federal  Regulations, 
sets  forth  procedures  under  which  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
("Assistant  Secretary")  shall  approve 
such  plans.  Under  the  Act  and 
regulations,  plan  approval  is  essentially 
a  two-step  procedure.  A  State  must  first 
submit  its  plan  for  an  initial 
determination  under  section  18(b)  of  the 
Act.  If  the  Assistant  Secretary,  after 
reviewing  the  State's  submission, 
determines  that  the  plan  satisfies  or  will 
satisfy  the  criteria  set  forth  in  section 
18(c)  of  the  Act,  a  decision  of  "initial 
approval"  is  issued  and  the  State  may 
begin  enforcement  of  its  safety  and 
health  standards  in  accordance  with  the 
plan  and  with  concurrent  enforcement 
by  the  Occupational  Safety  and  Health 
Administration  (OSHA). 

A  State  plan  may  receive  initial 
approval  even  though  at  the  time  of 
submission  not  all  essential  components 
of  the  plan  are  in  place.  As  provided  at 
29  CFR  1902.2(b)  the  Assistant  Secretary 
may  intially  approve  the  submission  as 
a  "developmental  plan,"  and  a  schedule 
within  which  the  State  must  complete 
specified  "Developmental  steps"  is 
issued  as  part  of  the  initial  approval 
decision. 
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completed  all  developmental  steps 
specified  in  the  plan  as  approved  on 
April  25, 1974,  on  or  before  April  25, 
1977.  This  certification  attests  to 
structural  completion,  but  does  not 


wanrtar* 


iiifinr*-n!inf   f^rx    n/^c 


,^r 


commercial  taking  of  humpback  whales. 
In  1970,  the  humpback  whale  was 
designated  an  endangered  species  under 
the  Endangered  Species  Conservation 
Act  of  1969.  Additionally,  humpback 


.,t^A  U.,  »l.„  I?»  J, 


stay,  but  left  accompanied  by  all  but 
three  animals  of  the  first  entry  phase. 

In  1979,  only  a  few  humpbacks 
entered  Glacier  Bay,  and  again,  only 
three  or  four  remained  in  up  Bay  feeding 
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When  the  Assistant  Secretary  finds 
that  the  State  has  completed  all 
developmental  steps  specified  in  the 
initial  approval  decision,  a  notice  of 
such  completion  is  published  in  the 
Federal  Register  (see  29  CFR  1902.34  and 
35).  Certification  of  completion  of 
developmental  steps  initiates  a  thorough 
evaluation  of  the  State  plan  by  the 
Assistant  Secretary  to  determine,  on  the 
basis  of  actual  operations,  w^hether  the 
plan  adequately  protects  safety  and 
health  of  the  State's  workers. 
Certification  does  not  render  judgment 
as  to  the  adequacy  of  State 
performance. 

Final  approval  of  the  plan  under 
section  18(e)  of  the  Act  and  29  CFR  Part 
1902  may  not  be  granted  until  at  least 
three  years  after  initial  approval  and 
until  at  least  one  year  after  completion 
of  developmental  steps.  Thereafter, 
when  the  Assistant  Secretary 
determines  on  the  basis  of  actual 
performance  under  the  plan  that  the 
Act's  criteria  are  being  applied,  a 
decision  of  final  approval  may  be 
granted. 

On  May  3. 1974.  a  notice  was 
published  in  the  Federal  Register  (39  FR 
15394)  of  initial  approval  of  the 
developmental  Wyoming  plan  and  the 
adoption  of  Subpart  BB  of  Part  1952 
containing  the  decision,  a  description  of 
the  plan  and  the  developmental 
schedule. 

On  July  31, 1980,  Donald  Owsley, 
Administrator  of  the  Wyoming 
Occupational  Health  and  Safety 
Department,  submitted  documentation 
attesting  to  the  completion  of  each  State 
developmental  commitment  for  review 
and  approval  as  provided  in  29  CFR  Part 
1953.  Following  Departmental  review, 
opportunity  for  public  comment  and 
subsequent  modification  of  the  State's 
submissions,  as  deemed  appropriate,  the 
Assistant  Secretary  has  approved  the 
completion  of  all  individual  Wyoming 
developmental  steps. 

Completion  of  Developmental  Steps 

All  developmental  steps  specified  in 
the  May  3, 1974  notice  of  initial  approval 
have  been  completed  as  follows: 

a.  The  State  adopted  Federal 
standards  covering  all  the  issues 
contained  in  29  CFR  Part  1910,  Subparts 
D  through  S,  and  Part  1926  (the  State 
will  not  cover  Parts,  1915. 1916, 1917. 
and  1918).  (40  FR  8948.  March  4,  1975;  41 
FR  26767,  June  29,  1976.) 
(  b.  Wyoming's  Occupational  Health 
and  Safety  posters  for  private  and  local 
government  employees  were  approved 
by  the  Assistant  Secretary  on  July  14, 
1976.  (41  FR  30329,  July  23.  1976.) 

c.  Wyoming  has  developed  and 
implemented  a  Management  Information 


System  approved  by  the  Assistant 
Secretary  on  July  2, 1976.  (41  FR  28789, 
July  13. 1976.) 

d.  The  State  plan  has  been  amended 
to  include  an  Affirmative  Action  Plan 
outlining  the  State's  policy  of  equal 
employment  opportunity.  (42  FR  45907, 
September  13, 1977.) 

e.  Guidelines  and  Procedures  for 
implementing  the  State's  health  and 
safety  program  for  public  employees 
were  approved  by  the  Assistant 
Secretary  on  June  1. 1978.  (41  FR  51011, 
Nov.  19, 1976.)  (43  FR  4510-26,  June  13, 
1978.) 

f.  Administrative  regulations  for  - 
recordkeeping  and  reporting,  variances, 
posting  requirements,  employee 
complaint  procedures,  inspections  under 
the  Act,  employee  exposure  to  toxic 
materials,  providing  information  to 
employees  on  their  exposure  to  hazards, 
personal  protective  equipment,  medical 
examinations,  and  monitoring, 
safeguarding  trade  secrets, 
administrative  review  of  citations, 
proposed  penalties,  and  abatement 
periods  were  approved  by  the  Assistant 
Secretary  on  December  19, 1980.  (45  FR 
83485.) 

g.  Legislation  revising  the  enabling 
law  to  provide  for  civil  enforcement  of 
safety  and  health  violations  and  revised 
regulations  establishing  procedures  for 
review  of  enforcement  actions  was 
approved  by  the  Assistant  Secretary  on 
December  19, 1980.  (45  FR  83483.) 

h.  The  State  has  met  its  plan 
commitment  for  hiring  enforcement  staff 
under  an  approved  merit  system  for 
administration  of  its  health  and  safety 
program  pursuant  to  a  July  3. 1980  memo 
from  Don  Owsley,  Administrator  of  the 
Wyoming  Occupational  Health  and 
Safety  Department. 

i.  As  required  by  29  CFR  1902.34(b)(3), 
the  personnel  operations  of  the 
Wyoming  Occupational  Health  and 
Safety  Department  have  been  found  to 
be  in  substantial  conformity  with  the 
"Standards  for  a  Merit  System  of 
Personnel  Administration"  by  the  Office 
of  Personnel  Management  in  a  letter 
dated  October  17, 1980. 

This  certification  covers  all 
occupational  safety  and  health  issues 
covered  under  the  Federal  program 
except  for  longshoring  and  maritime 
standards  found  in  29  CFR  Parts  1915, 
1916,  1917  and  1918  (longshoring,  ship 
repairing,  ship  building,  and  ship 
breaking),  which  are  excluded  from 
coverage  under  the  plan.  This 
certification  also  covers  the  State's 
program  covering  State  and  local 
government  employees. 


Location  of  the  Plan  and  Its 
Supplements  for  Inspection  and  Copy 

Copies  of  the  supplements,  along  with 
the  approved  plan,  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations: 
Office  of  the  Director  of  Federal  and 
State  Programs,  Occupational  Safety 
and  Health  Administration,  Room  N- 
3613,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 
Office  of  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  Region  "VIIL  Federal 
Building,  Room  1554, 1961  Stout  Street, 
Denver,  Colorado  80294. 
Office  of  the  Administrator, 
Occupational  Health  and  Safety 
Department,  200  East  Eighth  Avenue, 
Cheyenne,  Wyoming  82002. 

Effect  of  Certification 

The  Wyoming  plan  is  certified 
effective  December  30, 1980  as  having 
completed  all  developmental  steps  on  or 
before  April  25, 1977.  This  certification 
attests  to  structural  completion,  but  does 
not  render  judgment  on  adequacy  of 
performance. 

The  Wyoming  occupational  health 
and  safety  program  will  be  monitored 
and  evaluated  for  a  period  of  not  less 
than  one  year  after  publication  of  this 
certification  to  determine  whether  the 
State  program  in  operation  provides  for 
an  effective  program  of  enforcement. 
The  Assistant  Secretary  will  then 
determine  whether  Federal  authority 
should  be  withdrawn  with  respect  to 
issues  covered  by  the  plan  pursuant  to 
Section  18(e)  of  the  Act. 

Level  of  Federal  Enforcement 

In  accordance  with  29  CFR  1902.35, 
Federal  enforcement  authority  under 
sections  5(a)(2),  8,  9, 10, 13  and  17  of  the 
Act  (29  U.S.C.  654  (a)(2),  657,  658,  659, 
662  and  666)  and  Federal  standards 
authority  under  section  6  of  the  Act  (29 
U.S.C.  655)  will  not  be  relinquished 
during  the  evaluation  period.  However, 
OSHA's  concurrent  Federal  enforcement 
authority  will  be  exercised  on  a  limited 
basis. 

In  accordance  with  this  certification, 
29  CFR  1952.344  is  hereby  amended  to 
reflect  successful  completion  of  the 
developmental  period  by  changing  the 
title  of  the  section  and  by  adding 
paragraph  (j)  as  follows: 

§  1952.344    Completion  of  developmental 
steps  and  certification. 

***** 

(j)  In  accordance  with  §  1902.34  of  this 
chaper,  the  Wyoming  occupational 
safety  and  health  plan  was  certified, 
effective  December  30, 1980,  as  having 
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reconfirmed  NMFS'  vessel  use 
restriction  recommendations. 

The  National  Park  Service  and 
professional  marine  biologists  recognize 


Furthermore,  the  Organic  Act 
authorizes  the  Secretary  of  the  Interior 
to  "make  such  rules  and  regulations  as 
he  may  deem  necessary  or  proper  for 

tlxn     xMn     f-in/-]     *Yi  r^  rt  O  r%Am  on  t     itT     tnO 


"The  act  of  taking  need  not  be 
intentional.  The  operation  of  motorized 
vessels  in  waters  in  which  these  animals 
are  found  in  a  manner  prohibited  by  the 
nrnnnsftri  rule  can  clearlv  constitute 
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completed  all  developmental  steps 
specified  in  the  plan  as  approved  on 
April  25, 1974,  on  or  before  April  25, 
1977.  This  certification  attests  to 
structural  completion,  but  does  not 
render  judgment  on  adequacy  of  • 

performance. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Washington.  D.C.  this  18th  day  of 
December  1980. 
Eula  Bingham, 
Assistant  Secretary  of  Labor. 

|FR  Doc.  80-40220  Filed  12-29-80;  8;45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Glacier  Bay  National  Monument; 
Protection  of  Humpback  Whales 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

SUMMARY:  The  regulations  set  forth 
below  are  designed  to  protect  declining 
populations  of  the  humpback  whale 
[Megaptera  Novaeangliae)  within 
Glacier  Bay  National  Monument.  To 
minimize  the  effects  of  vessel-whale 
interactions,  these  regulations  establish 
numerical  limitations  upon  small  vessels 
within  the  monument.  "These  regulations 
also  prohibit  the  commercial  harvesting 
of  the  major  organisms  upon  which  the 
humpback  whales  feed.  Both  these 
regulations  and  the  final  regulations 
published  on  May  15, 1980  (45  FR  32234 
and  32228).  the  latter  of  which 
addressed:  (1)  Operating  restrictions  on 
all  vessels  within  the  monument  and  (2) 
numerical  limitations  on  entries  by  large 
vessels  (vessels  at  or  in  excess  of  100 
tons  gross),  will  be  in  effect  through 
May  15, 1983,  subject  to  ongoing  review 
and  modification  by  the  National  Park 
Service  where  warranted. 
EFFECTIVE  DATE:  January  29, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Glacier  Bay  National 
Monument,  P.O.  Box  1089,  Juneau, 
Alaska  99802;  Telephone:  (907)  586-7137. 
SUPPLEMENTARY  INFORMATION: 

The  Humpback  Whale 

As  a  result  of  commercial  whaling 
during  the  first  half  of  this  century,  the 
number  of  humpback  whales  in  the 
North  Pacific  was  seriously  reduced 
from  former  levels.  Populations  have 
declined  from  an  estimated  15,000  in 
1905  to  a  present  estimate  of  1,000.  In 
1966,  the  International  Whaling 
Commission  placed  a  prohibition  on  the 


commercial  taking  of  humpback  whales. 
In  1970,  the  humpback  whale  was 
designated  an  endangered  species  under 
the  Endangered  Species  Conservation 
Act  of  1969.  Additionally,  humpback 
whales  are  protected  by  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seg.),  The  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  et  seq),  and  the 
Convention  of  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora,  March  3, 1973  (T.I.A.S.  No.  8249). 

It  is  estimated  that  between  70  and 
100  humpback  whales  spend  the  summer 
■"^Honths  in  the  waters  of  Southeastern 
Alaska.  They  have  been  known  to 
frequent  these  inland  waters  since 
before  1900.  When  humpback  whales 
historically  began  occupying  Glacier 
Bay  is  unknown.  Their  presence  in 
Glacier  Bay  has  been  documented  by 
National  Park  Service  personnel  since 
the  area  was  staffed  on-site  in  the 
1950's. 

Glacier  Bay  National  Monument 

Glacier  Bay  National  Monument  was 
established  by  Presidential 
Proclamation  on  February  26, 1925  (43 
Stat.  1988),  and  expanded  by  subsequent 
proclamations  on  April  18, 1939  (53  Stat. 
2534),  and  December  1. 1978  (43  FR 
57053). 

The  primary  purpose  of  the 
monument's  establishment  and 
enlargements  is  the  protection  and 
preservation  of  a  wide  array  of 
geological,  ecological  and  biological 
resources  to  be  preserved  in  their 
natural  condition. 

The  boundaries  of  Glacier  Bay 
National  Monument  include 
approximately  973  square  miles  of 
marine  waters.  The  Pacific  Ocean 
marine  life  of  the  monument  is  one  of 
the  major  attractions  of  the  120,000 
visitors  using  the  area  annually.  Of  this 
marine  life,  the  humpback  whale  is  a 
high  point  in  a  visitor's  experience. 

Records  indicate  that  in  the  years  1967 
through  1977.  an  annual  average  of  20- 
25  individual  whales  were  observed  to 
use  the  Bay  for  summer  feeding,  entering 
in  two  stages  (June  and  July)  following 
the  neap  tides,  and  remaining  into  early 
fall.  This  period  of  occupancy  is 
commonly  referred  to  as  the  whale 
season.  Seven  years  of  scientific 
research  and  improved  photo 
identification  techniques  indicate  that 
certain  individual  whales  repeatedly 
return  to  feed  in  Glacier  Bay.  In  1978, 
during  the  first  entry  stage,  the  whales 
entered  the  mouth  of  the  Bay  and 
several  whales  successfully  moved  up 
Bay  into  feeding  areas.  However,  the 
whales  of  the  second  entry  stage  did  not 


stay,  but  left,  accompanied  by  all  but 
three  animals  of  the  first  entry  phase. 

In  1979,  only  a  few  humpbacks 
entered  Glacier  Bay,  and  again,  only 
three  or  four  remained  in  up  Bay  feeding 
areas. 

Research  Investigations  and  Findings 

Research  into  the  behavioral 
responses  of  humpback  whales  to 
vessels  has  been  conducted  under 
contract  in  Glacier  Bay  since  1976. 
Preliminary  results  of  this  research 
indicate  adverse  impacts  on  humpback 
behavior  from  interaction  with 
increasing  numbers  of  vessels  using  the 
Bay.  Although  there  is  disagreement 
over  the  severity  of  impact  caused  by 
each  vessel  class  and  method  of 
operation,  it  is  clear  that  vessels  can 
create  stress  in  whale  behavior. 

Prior  to  the  1979  visitor  season,  vessel 
operating  guidelines  were  publicized 
and  discussed  with  boaters.  Some  of 
these  were  similar  to  the  regulations 
now  in  effect.  Basically,  all  motorized 
vessels  were  asked  to  remain  V*  mile 
from  any  humpback  whale,  and  cruise 
ships  were  asked  to  proceed  through 
designated  waters  at  10  knots  or  less. 
These  requests  were  complied  with  in 
most  respects,  but  the  number  of  whales 
entering  the  Bay  and  remaining  through 
their  historic  use  period  continued  to 
decline. 

On  August  6, 1979,  when  these 
procedures  appeared  to  have  no 
beneficial  effect  on  the  use  of  Glacier 
Bay  by  humpback  whales,  the  National 
Park  Service  requested  a  formal 
consultation  with  the  National  Marine 
Fisheries  Services  (NMFS)  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  In  their  formal 
response  to  the  consultation  process,  the 
National  Marine  Fisheries  Service 
concluded  "*  *  *  that  uncontrolled 
increase  of  vessel  traffic,  particularly  of 
erratically  traveling  charter/pleasure 
craft,  probably  has  altered  the  behavior 
of  humpback  whales  in  Glacier  Bay 

*  *  *,  "and"  *  •  *  that  continued 
increased  in  the  amount  of  vessel  trafric 

*  *  *  is  likely  to  jeopardize  the 
continued  existence  of  the  humpback 
whale  population  frequenting  Southeast 
Alaska." 

NMFS  recomended that  total 

vessel  use  of  the  Bay  be  restricted  to 
1976  levels,  at  the  very  least,  *   *  *  "and 
further,  that  "*  *  *  regulations  should 
address  vessel  routing  and  vessel 
maneuvering  *  *  *,"  and  "*  *  *  the 
system  should  be  flexible  enough  to 
accommodate  changes  of  areas  of 
concentrated  feeding  activity."  In  a 
letter  to  the  Superintendent  of  Glacier 
Bay  dated  October  15, 1980,  the  NMFS 
Director,  Alaska  Region  unequivocably 
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pleasure  craft  entries  while  three  others 
recomrnended  further  reducing  the 
number  of  small  vessel  entries.  The 
National  Park  Service  appreciates  the 
suDDort  it  has  received  for  its  resoonse 


number  of  entries  per  day  in  1976.  And 
third,  the  maximum  number  of  vessels 
permitted  in  Glacier  Bay  at  any  one  time 
shall  not  be  allowed  to  exceed  the 
maximum  number  reoorted  in  the  Bav  in 


National  Monument;  William  F.  Paleck, 
Alaska  Regional  Office;  Deborah  L. 
Williams.  Solicitor's  Office,  Anchorage. 

Impact  Analysis 
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reconfirmed  NMFS'  vessel  use 
restriction  recommendations. 

The  National  Park  Service  and 
professional  marine  biologists  recognize 
that  a  full  understanding  of  marine 
mammal  behavior  and  habitat  processes 
is  a  complex  problem,  and  that 
worldwide  research  to  date  has  not 
provided  final  answers  to  many  issues. 
However,  until  such  time  as  additional 
research  yields  a  more  complete  picture, 
the  Service  must  exercise  its 
responsibility  to  the  total  environment 
of  the  monument  it  manages.  In 
addition,  the  Service  must  comply  with 
the  mandate  of  the  Endangered  Species 
Act  to  take  appropriate  steps  to  protect 
an  endangered  species  and  to  mitigate 
any  possible  adverse  impacts  resulting 
from  the  actions  of  man. 
*     The  Service  will  re-evaluate  the 
regulations  promulgated  today  in 
approximately  two  and  one-half  years  in 
order  to  consider  any  new  or  relevant 
information.  The  designation  of  a  two 
and  one-half  year  period  does  not 
eliminate  the  flexibility  to  take  more 
stringent  or  relaxed  measures  if 
necessary  or  warranted. 

Legal  Authorities 

On  February  26, 1925,  pursuant  to  his 
authority  under  the  Antiquities  Act,  16 
U.S.C.  431  et  seq.  (1976],  President 
Coolidge  established  Glacier  Bay 
National  Monument  and  directed  the 
National  Park  Service  to  administer  it  in 
accordance  with  the  Act  of  August  25, 
1916, 16  U.S.C.  1  et  seq.  (hereinafter  "the 
National  Park  Service  Organic  Act"). 
Proclamation  No.  1733  (February  26. 
1925)  43  Stat.  1988.  Under  the  same 
authority.  Presidents  Roosevelt  and 
Carter  subsequently  enlarged  the 
monument  in  1939  and  1978, 
respectively.  Proclamation  No.  2330 
(April  18, 1939).  53  Stat.  2534; 
Proclamation  No.  4618  (December  1, 
1978),  43  FR  57053.  The  boundaries  of 
Glacier  Bay  National  Monument 
encompass  approximately  973  square 
miles  of  marine  waters. 

The  National  Park  Service  Organic 
Act  directs  the  National  Park  Service  to 
"promote  and  regulate  the  use  of  the 
Federal  areas  known  as  'national 
monuments,"  including  Glacier  Bay 
National  Monument"  by  such  means 
and  measures  as  conform  to  the 
"fundamental  purpose  of  the  said  *  *  * 
monuments  *  *  *  which  purpose  is  to 
conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wild  life 
therein  and  to  provide  for  the  enjoyment 
of  the  same  in  such  manner  and  by  such 
means  as  will  leave  them  unimpaired  for 
the  enjoyment  of  future  generations."  16 
U.S.C.  1  (1976). 


Furthermore,  the  Organic  Act 
authorizes  the  Secretary  of  the  Interior 
to  "make  such  rules  and  regulations  as 
he  may  deem  necessary  or  proper  for 
the  use  and  management  of  the 
monuments  *  *  *  under  the  jurisdiction 
of  the  National  Park  System".  Id.  S  1(a)- 
2(h)  (1976). 

In  addition  to  the  National  Park 
Service  Organic  Act,  both  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended, 
provide  authority  for  the  regulations 
proposed  today  to  protect  humpback 
whales.  16  U.S.C.  1531  et  seq.;  16  U.S.C. 
1361  et  seq.  With  respect  to  the 
Endangered  Species  Act,  the  humpback 
whale  is  listed  as  an  endangered  species 
of  whale  under  the  Act.  50  CFR  17.11; 
see  also.  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  March  3, 1973  (T.I.A.S. 
No.  8249).  The  Endangered  Species  Act 
directs  the  Secretary  of  the  Interior  to 
utilize  all  the  programs  which  he 
administers  in  furtherance  of  the 
purposes  of  this  Act.  It  also  directs  all 
Federal  agencies  to  "utilize  their 
authorities  in  furtherance  of  the 
purposes  of  the  Act  by  carrying  out 
programs  for  the  conservation  of 
endangered  species  *   *  *"  16  U.S.C. 
1536(a);  1531(c).  By  its  terms,  the  Act's 
purposes  "are  to  provide  a  means 
whereby  the  ecosystems  upon  which 
endangered  species  and  threatened 
species  depend  may  be  conserved,  to 
provide  a  program  for  the  conservation 
of  each  endangered  species  and 
threatened  species,  and  to  take  such 
steps  as  may  be  appropriate  to  achieve 
the  purposes  of  the  (listed)  treaties  and 
conventions  *  *   *"  Id.  S  1531(b). 

The  Endangered  Species  Act  defines 
"conservation"  broadly  to  mean  "all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  Id.  S  1532(2). 
The  Endangered  Species  Act  also  makes 
it  unlawful  for  any  person  "to  take  any 
such  (endangered)  species  within  the 
United  States  *  *  *  Id.  S  1538(a)(1)(B). 
The  Act  defines  "take"  broadly  to 
include,  inter  alia,  "harass,  harm, 
pursue."  Id.  S  1532(14);  see  50  CFR  17.3. 

The  Marine  Mammal  Protection  Act 
also  protects  humpback  whales.  16 
U.S.C  1361  et  seq.  The  Act  prohibits, 
except  as  specifically  permitted,  the 
taking  of  marine  mammals  including,  by 
definition,  humpback  whales.  Id. 
1372(a);  1362(5).  Again,  taking  is  defined 
broadly  to  include  harassing  or 
attempting  to  harass.  Id.  S  1362(13).  As 
stated  in  the  Act's  legislative  history: 


"The  act  of  taking  need  not  be 
intentional.  The  operation  of  motorized 
vessels  in  waters  in  which  these  animals 
are  found  in  a  manner  prohibited  by  the 
proposed  rule  can  clearly  constitute 
harassment."  H.R.  Rep.  No.  707.  92d 
Cong..  1st  Sess.  23. 

The  Marine  Mammal  Protection  Act 
recognizes  that  "there  is  inadequate 
knowledge  of  the  ecology  and 
population  dynamics  of  *  *  *  marine 
mammals."  16  U.S.C.  1361(3). 
Nevertheless,  the  Act  directs  each 
Federal  agency  to  protect  significant 
habitat  for  marine  mammals  from  the 
"adverse  effect  of  man's  actions."  Id.  S  S 
1361(2);  1382  (a),  (b).  The  above 
proclamations  and  acts  provide  the  legal 
authority  for  the  regulations  which  the 
National  Park  Service  is  promulgating 
today.  These  regulations  are  also  based 
on  the  opinion  of  the  National  Marine 
Fisheries  Service  quoted  above.  Both  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act  confer  major 
responsibility  for  management  of  the 
endangered  humpback  whales  on  the 
National  Oceanic  and  Atmospheric 
Administration.  See  Reorganization  Plan 
No.  4  of  1970.  35  FR  15627;  16  U.S.C. 
1532(10),  1533(a)(2);  50  CFR  17.2.  see. 
also.  16  U.S.C.  1362  et  seq.,  and  16  U.S.C. 
916  et  seq. 

Public  Participation  on  the  Interim  Rules 

The  National  Park  Service  has 
published  two  sets  of  regulations 
designed  to  protect  the  summer  habitat 
of  the  humpback  whale  within  Glacier 
Bay.  The  Service  published  final  rules 
limiting  large  vessel  entries  and 
governing  methods  of  operation  for  all 
vessels  on  May  5. 1980  (45  FR.  32228).  On 
the  same  date,  interim  rules  governing 
small  vessel  entries  and  commercial 
fishing  activities  were  published  (45  FR 
322.34)  as  well  as  a  request  for  public 
comments  regarding  those  interim  rules. 
The  period  for  public  comment  on  the 
interim  rules  closed  July  14. 1980. 

The  National  Park  Service  received 
eleven  timely  comments  on  its  interim 
regulations.  Of  these,  seven  comments 
were  from  private  individuals,  three 
were  from  organizations,  and  one  was 
from  the  State  of  Alaska. 

The  Service  has  carefully  considered 
each  of  these  comments  and  has 
adopted  numerous  suggestions  made  by 
the  commenters.  The  comments  received 
and  the  Service's  reasons  for  accepting 
or  rejecting  the  comments  are  as 
follows: 

Commenters  on  Small  Vessel  Entries 

1.  Eight  comments  indicated  general 
support  for  limiting  the  number  of  small 
vessel  entries  during  the  whale  season. 
One  individual  suggested  prohibiting  all 
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permits  among  concessionaire,  charter 
and  all  other  types  of  small  vessels. 

(f)  Commercial  Fishing.  (1)  No 
commercial  or  charter  fishing  operator 
will  actively  fish  for,  or  retain  if 


Central  Docket  Section  (lOA-79-6), 
West  Tower  Lobby,  Gallery  I, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  D.C. 
20460 
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Deterioration  (PSD)  and  standards  for 
new  source  performance. 

In  this  notice  the  problems  interfering 
with  SIP  approval  are  discussed, 
comments  from  the  State  and  the  public 
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pleasure  craft  entries  while  three  others 
recomrnended  further  reducing  the 
number  of  small  vessel  entries.  The 
National  Park  Service  appreciates  the 
support  it  has  received  for  its  response 
to  a  difficult  but  important  problem. 
That  response  involves  a  literal 
application  of  the  NMFS 
recommendation  to  return  all  vessel 
entries  to  1976  levels.  T'lis  includes 
small  vessel  entries  for  which  the  very 
best  available  historic  use  data  has  been 
applied.  That  historic  data  base  has 
been  re-evaluated  since  these 
regulations  were  published  in  proposed 
form  on  May  15, 1980. 

For  small  vessels  other  than  charter 
vessels,  the  Bartlett  Cove  vessel 
observation  sheets  have  been  carefully 
examined  and  show  total  use  during  the 
1976  whale  season  of  339.  Since  a 
conservative  approach  toward 
establishing  a  1976  use  level  is 
warranted  and  no  reasonable  method  of 
estimating  uncounted  vessels  has  been 
developed,  a  total  entry  limit  of  339 
private  small  vessels  during  the  whale 
season  is  applied. 

For  charter  vessels,  which  include  the 
Park  concessioner  as  well  as  special  use 
permit  operators  the  historic  data  base 
indicates  the  following:  Concession 
entries  in  1976  totaled  368.  Since  these 
entries  are  already  controlled  through  a 
concessions  contract  they  will  not  be 
subject  to  the  small  vessel  permit 
system.  Instead,  the  1976  concessioner 
use  level  will  be  maintained  through 
contract  provisions.  Likewise,  charter 
vessel  operators  are  controlled  via 
special  use  permits.  Rather  than  impose 
a  second  permit  system  on  these 
individuals,  the  special  use  permit  itself 
will  limit  charter  vessel  us£  to  1976 
levels  (an  estimated  78  entries)  or  less. 

The  Service  is  confident  that  these 
levels  refiect  1976  vessel  use  of  Glacier 
Bay. 

2.  Several  commenters  asked  specific 
questions  regarding  the  permit  system 
being  implemented.  These  included  five 
comments  regarding  entries  allocated  to 
the  concession  operation  at  Bartlett 
Cove,  one  request  to  limit  the  period  of 
stay  for  any  small  vessel  in  Glacier  Bay 
to  three  days,  and  one  recommendation 
that  unused  daily  entry  allocations  not 
be  accumulated  for  later  use  without  a 
firm  ceiling  on  the  maximum  number  of 
vessels  permitted  in  the  Bay.  The  permit 
system  for  small  vessels  set  forth  in 
these  regulations  responds  affirmatively 
to  these  comments.  Essentially,  three 
limited  use  levels  will  be  in  effect.  All 
are  based  upon  1976  use  records.  First, 
total  entries  for  small  vessels  for  the 
whale  season  will  be  at  1976  levels. 
Second,  the  maximum  number  of  entries 
per  day  will  be  based  upon  the  average 


number  of  entries  per  day  in  1976.  And 
third,  the  maximum  number  of  vessels 
permitted  in  Glacier  Bay  at  any  one  time 
shall  not  be  allowed  to  exceed  the 
maximum  number  reported  in  the  Bay  in 
1976. 

As  discussed  above,  while  the 
concessionaire  has  increased  the 
number  of  vessels  he  operates  since 
1976  he  will  not  be  permitted  more 
vessel  entries  than  those  recorded  for 
1976. 

All  other  charter  vessels  will  similarly 
be  restricted  to  1976  levels. 

3.  One  commenter  alleged  that  the 
National  Park  Service  has  failed  to 
provide  sufficient  funds  for  the 
enforcement  of  these  regulations.  As 
with  any  other  Law  Enforcement 
Programs,  voluntary  compliance  is 
critical  to  success.  Voluntary 
compliance  is  gained  through  public 
understanding  of  the  need  for  the 
regulations,  publicizing  widely  the 
nature  of  the  regulations,  facilitafing 
compliance,  and  visible  enforcement 
and  the  apprehension  of  violators. 
During  the  1980  whale  season  the 
Service  addressed  all  four  areas  through 
public  education  programs,  public 
announcements,  a  clear  and  simple 
permit  system,  and  an  active 
enforcement  program  which  resulted  in 
several  warnings  and  violation  citations. 
Few,  if  any,  enforcement  programs  are 
completely  effective.  However,  the 
current  level  of  compliance  with 
previous  regulations  is  remarkably  high. 
Still,  the  Service  maintains  the  flexibility 
to  reallocate  resources  in  response  to 
significant  enforcement  problems  and 
will  do  so  at  Glacier  Bay  if  necessary. 

Comments  on  Commercial  Fishing 

1.  The  State  of  Alaska,  Department  of 
Fish  and  Game,  made  three  specific 
recommendations  regarding  commercial 
fishing  of  whale  feed  species.  These 
recommendations  included  (1)  applying 
the  prohibition  against  fishing  for 
certain  species  year  around  (2)  applying 
them  only  within  Glacier  Bay  proper, 
and  (3)  prohibiting  the  retention  of  those 
species  as  opposed  to  the  incidental 
capture.  Each  of  these  recommendations 
has  been  adopted. 

2.  One  comment  questioned  the 
exemption  of  commercial  fishing  vessels 
from  entry  limits.  The  data  clearly 
indicates  a  significant  reducUon  in 
commercial  fishing  vessel  entries  since 
1976  making  regulated  limits 
unnecessary. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  John 
Chapman,  Superintendent;  Donald  D. 
Chase,  Chief  of  Operations.  Glacier  Bay 


National  Monument;  William  F.  Paleck. 
Alaska  Regional  Office;  Deborah  L. 
Williams,  Solicitor's  Office,  Anchorage. 

Impact  Analysis 

The  National  Park  Service  has  made  a 
determination  that  the  regulations 
contained  in  this  rulemaking  are  not 
significant,  as  that  term  is  defined  under 
Executive  Order  No.  12044  as  amended, 
and  43  CFR  Part  14,  nor  do  they  require 
the  preparation  of  a  regulatory  analysis 
pursuant  to  the  provisions  of  these 
authorities.  In  addition,  the  Service  has 
determined  that  these  regulations  do  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  which  would 
require  preparation  of  an  Environmental 
Impact  Statement.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  have  been  prepared 
and  are  available  at  the  address  listed 
at  the  beginning  of  this  rulemaking. 

Authority:  Presidential  Proclamations  No. 
1733  (43  Stat.  1988).  2330  (53  Stat.  2534).  and 
4618  (43  FR  57053):  Act  of  August  25,  1916  (39 
Stat.  535.  as  amended,  16  U.S.C.  1  et  seq.):  245 
DM  1  (44  FR  23384):  .National  Park  Service 
Order  77  (38  FR  7478).  as  amended. 
John  F.  Chapman, 
Superintendent. 

In  consideration  of  the  foregoing, 
§  7.23  of  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  by  the  addition 
of  paragraphs  (e)  and  (f)  as  follows: 

§  7.23    Glacier  Bay  National  Monument, 
Alaska. 

*         *         *         *         * 

(e)  Small  Vessel  Entry  Restrictions. 
(1)  Entries  into  Glacier  Bay  during  the 
whale  season  by  all  small  vessels, 
except  charter  vessels  and  commercial 
fishing  vessels,  will  be  limited  to  a  total 
of  339.  (2)  Entries  into  Glacier  Bay 
during  the  whale  season  by  charter 
vessels  will  be  at  1976  levels.  (3)  No 
small  vessel  operator  shall  enter  or 
remain  in  Glacier  Bay  National 
Monument  without  a  valid  permit  issued 
by  the  Superintendent,  or  in  the  case  of 
charter  vessel  operators  without  special 
use  permit  or  concession  contract.  (4) 
Upon  entering  and  leaving  Glacier  Bay, 
each  small  boat  operator  shall  notify  the 
designated  Park  Service  official.  (5)  The 
Superintendent  shall  develop,  announce, 
and  implement  a  permit  system  which 
details  (i)  how  permits  can  be  obtained. 
(ii)  who  the  operator  must  contact  when 
entering  and  leaving  Glacier  Bay  (iii)  the 
average  number  of  small  vessel  entries 
to  be  allowed  each  day  during  the  whale 
season  (iv)  the  maximum  number  of 
small  vessels  to  be  allowed  in  Glacier 
Bay  at  any  one  time  during  the  whale 
season  and  (v)  the  allocation  of  entry 
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20372)  as  supplemented  in  the  Federal 
Register  on  July  2, 1979  (44  FR  38583), 
August  28,  1979  (44  FR  50371), 
September  17, 1979  (44  FR  53761),  and 
November  23, 1979  (44  FR  67182).  These 


III.  Plan  Review 

As  stated  above,  this  section  is 
divided  into  three  major  sub-sections. 
The  first,  "General  Regulations,"  briefly 
describes  the  reculatorv  nortions  of  the 


a.  Source  Applicability:  18  AAC 
50.300(a)  excludes  many  sources  with 
potential  emissions  equal  to  or  greater 
than  100  tons  per  year.  This  must  be 
changed  to  require  NSR  in  accordance 


85744 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Rules  and  Regulations 


permits  among  concessionaire,  charter 
and  all  other  types  of  small  vessels. 

(f)  Commercial  Fishing.  (1)  No 
commercial  or  charter  fishing  operator 
will  actively  fish  for,  or  retain  if 
incidentally  caught,  capeline  (Mallotus). 
sandlance  (Ammodytes),  euphausids 
(Thalassia),  or  shrimp  (Pandalidae) 
within  Glacier  Bay.  (2)  These 
restrictions  on  fishing  shall  apply 
throughout  the  year  but  shall  only  apply 
to  the  waters  inside  the  mouth  of 
Glacier  Bay. 

|FR  Doc  80-40345  Filed  12-29-80:  B;45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-10-FRL  1710-8] 

Alaska;  Approval  and  Promulgation  of 
Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  purpose  of  this  notice  is 
to  indicate  final  action  on  the 
transportation  control  plan  portion  of 
the  Alaska  State  Implementation  Plan 
(SIP)  dealing  with  Part  D  (Plan 
Requirements  for  Nonattainment  Areas) 
of  the  Clean  Air  Act  (hereafter  referred 
to  as  Act)  as  amended  in  1977  (42  U.S.C. 
1857  et  seq.).  EPA  is  conditionally 
approving  the  transportation  control 
plan  (TCP)  portions  of  the  Anchorage 
and  Fairbanks  carbon  monoxide  (CO) 
attainment  strategies  and  is  taking  no 
action  on  the  portions  of  the  SIP 
addressing  Part  D  New  Source  Review, 
Section  110  Preconstruction  Review, 
Section  111  Standards  for  a  New  Source 
Performance  and  Part  C  Prevention  of 
Significant  Deterioration.  Action  on 
these  other  than  Part  D  nonattainment 
SIP's  will  be  taken  at  a  later  date  and 
will  incorporate  the  new  EPA 
requirements  promulgated  August  7, 
1980  as  a  result  oi  Alabama  Power  v. 
Costle.  In  accordance  with  conditional 
approvals,  the  State  of  Alaska  is 
required  to  submit  to  EPA  additional 
materials  to  satisfy  the  conditions  no 
later  than  120  days  after  publication  of 
this  final  rulemaking. 
EFFECTIVE  DATE:  December  30, 1980. 
ADDRESSES:  Copies  of  the  related 
material  for  this  revision  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
The  Office  of  the  Federal  Register,  1100 

L  Street.  NW.,  Room  8401. 

Washington.  D.C.  20408 


Central  Docket  Section  (lOA-79-6), 
West  Tower  Lobby,  Gallery  I, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  D.C. 
20460 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Seattle,  Washington 
98101 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  R.  Thiel,  P.E.,  Chief,  Air 
Programs  Branch,  U.S.  Environmental 
Protection  Agency,  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101: 
Telephone  No.  (206)  442-1226:  FTS  399- 
1226. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

EPA  finds  that  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  for  the  following 
reasons:  (1)  Implementation  plan 
revisions  are  already  in  effect  under 
State  law  and  EPA  approval  poses  no 
additional  regulatory  burden,  and  (2) 
EPA  has  a  responsibility  under  the 
Clean  Air  Act  to  take  final  action  on  the 
portion  of  the  SIP  which  addresses  Part 
D  regulations  by  July  1, 1979  or  as  soon 
thereafter  as  possible. 

On  September  16, 1980  the 
Environmental  Protection  Agency 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (45  FR 
61319)  which  described  the  nature  of  the 
SIP  revision,  discussed  certain 
provisions  which,  in  the  opinion  of  EPA. 
did  not  comply  with  the  Act,  and 
requested  public  comment. 

As  discussed  in  greater  detail  below, 
EPA  has  reviewed  public  comments 
received  on  the  September  16, 1980 
Federal  Register  proposal  and  is  taking 
the  following  action: 

1.  Conditional  Approval 

(a)  Anchorage  CO  nonattainment  area 
TCP. 

(b)  Fairbanks  CO  nonattainment  area 
TCP. 

2.  No  Final  Action 

(a)  Title  18  Alaska  Annotated  Code 
Chapter  50  (18  AAC  50) — provisions  for 
New  Source  Review  (NSR)  in 
nonattainment  areas,  preconstruction 
review.  Prevention  of  Significant 


Deterioration  (PSD)  and  standards  for 
new  source  performance. 

In  this  notice  the  problems  interfering 
with  SIP  approval  are  discussed, 
comments  from  the  State  and  the  public 
are  presented,  and  EPA's  responses  to 
comments  on  its  proposal  are  presented. 
In  addition,  the  notice  describes  final 
action  with  regard  to  conditional 
approval  of  the  Alaska  SIP.  It  should  be 
noted  that  only  the  requirements 
pertaining  to  Part  D  of  the  Act  are 
discussed. 

Following  this  introduction,  the 
information  in  this  notice  is  divided  into 
three  sections  entitled.  "Background." 
"Plan  Review"  and  "SIP  Requirements 
for  Conditional  Approval."  The  first 
section  outlines  the  background  leading 
to  the  development  of  the  Alaska  SIP  in 
relation  to  the  Clean  Air  Act 
Amendments  of  1977.  The  "Plan 
Review"  portion  is  divided  into  three 
major  sub-sections.  The  first,  "General 
Regulations,"  discusses  regulatory 
portions  of  the  plan  applicable  to  more 
than  one  nonattainment  area:  e.g..  New 
Source  Review.  The  second  sub-section, 
"Nonattainment  Area  Plans,"  provides  a 
description  of  each  Part  D 
nonattainment  plan  element  for  (CO). 
Deficiencies,  together  with  appropriate 
corrective  actions,  which  were  proposed 
earlier,  are  summarized  at  the  end  of 
each  topical  discussion  section. 

Further  public  comments  pertaining  to 
those  deficiencies,  proposed  corrective 
actions  and  other  concerns  regarding  the 
SIP  are  then  summarized  along  with 
EPA's  responses.  Following  the  public 
comment  section,  final  EPA  action  is 
then  described  for  each  deficiency  noted 
as  well  as  EPA  final  action  regarding 
other  major  elements  of  the  SIP. 

The  third  sub-section  contains  a 
discussion  of  other  pertinent  comments 
of  a  general  nature,  which  apply  to  this 
action  but  were  not  in  response  to 
identified  deficiencies. 

II.  Background 

On  March  3, 1978  (43  FR  8962),  and 
September  11, 1978  (43  FR  40435), 
pursuant  to  the  requirements  of  Section 
107  of  the  Act,  EPA  designated  certain 
areas  of  the  State  of  Alaska  as  not 
attaining  certain  National  Ambient  Air 
Quality  Standards  (NAAQS).  Part  D  of 
the  Act  requires  States  to  revise  their 
State  Implementation  Plans  (SIP)  for  all 
areas  that  have  not  attained  the 
NAAQS.  The  Alaska  SIP  revisions  were 
developed  and  submitted  to  EPA  to 
satisfy  the  requirements  of  the  Act  and 
are  intended  to  update  the  present  EPA 
approved  SIP.  The  basic  criteria  for  an 
approvable  Part  D  SIP  are  summarized 
in  a  General  Preamble  published  in  the 
April  4. 1979.  Federal  Register  (44  FR 
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20372)  as  supplemented  in  the  Federal 
Register  on  July  2, 1979  (44  FR  38583), 
August  28,  1979  (44  FR  50371], 
September  17,  1979  (44  FR  53761),  and 
November  23, 1979  (44  FR  67182).  These 
criteria  are  incorporated  by  reference 
and  will  not  be  restated  here.  Additional 
guidance  was  published  in  the  "  EPA/ 
DOT  Transportation  Planning 
guidelines"  and  the  "Transportation  SIP 
Checklist"  and  general  requirements  for  ^ 
all  SIPs  are  found  in  EPA  regulations  in 
40  CFR  Part  51. 

In  accordance  with  Section  174  of  the 
Act,  primary  responsibility  for  preparing 
carbon  monoxide  (CO)  control  plans 
was  delegated  by  the  Governor  of 
Alaska  to  organizations  of  local  elected 
officials.  These  designated  organizations 
are  the  Municipality  of  Anchorage 
(MOA)  for  the  Anchorage  CO 
nonattainment  area  and  the  Fairbanks 
North  Star  Borough  (FNSB)  for  the 
Fairbanks  CO  nonattainment  area.  As  a 
result  of  these  designations,  a 
description  of  the  responsibilities 
between  the  various  State  and  local 
agencies  involved  in  the  planning 
process  was  developed.  Designated  lead 
agencies  were  responsible  for 
transportation  control  plan 
development,  while  the  State,  in  general, 
retained  responsibility  for  stationary 
source  control  efforts. 

The  CO  control  strategies  for 
Anchorage  and  Fairbanks  were 
developed  in  early  1979.  Public  hearings 
were  held  on  March  22,  and  April  5, 

1979,  in  Fairbanks  and  Anchorage, 
respectively.  These  plans  were  then 
submitted  to  the  Alaska  Department  of 
Environmental  Conservation  (ADEC). 
Additional  public  hearings  were  then 
held  on  the  entire  State  SIP  in 
Anchorage  and  Fairbanks  on  May  15 
and  16, 1979,  respectively.  Just  before 
these  hearings,  a  draft  SIP  was 
submitted  informally  to  EPA  for 
comment.  After  the  public  hearings,  this 
version  of  the  SIP  was  finalized  and 
submitted  to  EPA  by  the  Governor  on 
June  28,  1979. 

On  July  18,  1979  EPA  submitted 
comments  to  the  State  covering  all 
aspects  of  the  SIP.  The  State  revised  the 
SIP  and  submitted  a  second  version  for 
comments  on  January  20,  1980.  EPA's 
review  comments  were  then  discussed 
in-depth  with  the  State  on  May  7  and  8, 

1980.  Agreement  was  reached  on  all  the 
changes  that  were  required  to  make  the 
SIP  approvable. 

On  September  16,  1980  EPA  proposed 
action  on  the  revised  Alaska  Part  D 
TCPs  for  Anchorage  and  Fairbanks  CO 
nonattainment  areas. 


III.  Plan  Review 

As  stated  above,  this  section  is 
divided  into  three  major  sub-sections. 
The  first,  "General  Regulations,"  briefly 
describes  the  regulatory  portions  of  the 
plan  applicable  to  more  than  one 
nonattainment  area:  e.g..  New  Source 
Review,  and  discusses  the  deficiencies 
and  specifically  states  which  category  of 
action  EPA  is  proposing  to  take.  The 
second  sub-section,  "Nonattainment 
Area  Plans"  discusses  each  area- 
pollutant-specific  plan  in  terms  of  plan 
development,  emission  reduction 
required,  control  strategy  proposed, 
deficiencies  identified  and  corrective 
actions  required.  State  response,  public 
comments,  and  EPA's  final  action.  The 
third  "General  Comments,"  contains  a 
discussion  of  other  pertinent  comments 
on  subjects  not  specifically  defined  as 
deficiencies  in  this  action. 

A.  New  Source  Review  (NSR) 

Title  18  Alaska  Annotated  Code 
Chapter  50  (18  AAC  50)  does  not  include 
provisions  to  satisfy  the  requirements  of 
Section  172(b)(6)  and  173  of  the  Act  for 
major  sources  of  CO  in  the  Anchorage 
and  Fairbanks  nonattainment  areas. 
Provisions  must  be  added  to  ensure  that 
(1)  reasonable  further  progress  (RFP)  is 
achieved  in  attainment  and  maintenance 
of  CO  NAAQS;  (2)  no  permit  is  granted 
to  a  source  unless  other  sources  in  the 
State  owned  by  the  same  company  are 
in  compliance  with  the  Act;  and  (3)  that 
lowest  achievable  emission  rate  (LAER) 
is  required  for  emission  control. 

The  State  has  prepared  revisions  to 
the  regulation  to  correct  this  deficiency. 
The  revised  regulation  was  subject  to 
public  hearing  on  September  9  and  10, 
1980  and  is  currently  being  revised 
based  on  comments  received.  Therefore, 
EPA  is  not  taking  action  on  Part  D  New 
Source  Review  at  this  time. 

Until  EPA  takes  final  action  to 
approve  or  conditionally  approve  the 
Part  D  CO  attainment  plans  for  the 
Anchorage  and  Fairbanks  areas,  which 
include  new  source  review  procedures 
submitted  by  the  State,  the  ban  on 
construction  of  new  and  modified  major 
stationary  sources  of  CO  required  by 
Section  110(a)(2)(I)  of  the  Act.  will 
remain  in  effect.  These  restrictions 
apply  only  in  the  designated 
nonattainment  areas  and  only  to  new  or 
modified  major  stationary  sources.  The 
restriction  does  not  affect  existing 
sources  (unless  they  are  being  modified) 
or  sources  which  applied  for  permits  to 
construct  before  July  1,  1979. 

Other  deficiencies  in  18  AAC  50 
which  affect  the  New  Source  Review 
(.NSR)  process  are  outlined  below: 

1.  Deficiencies: 


a.  Source  Applicability:  18  AAC 
50.300(a)  excludes  many  sources  with 
potential  emissions  equal  to  or  greater 
than  100  tons  per  year.  This  must  be 
changed  to  require  NSR  in  accordance 
with  Section  302{j)  of  the  Act,  which 
defines  major  source  as  one  which  has 
the  potential  to  emit  100  tons  or  more 
per  year  of  any  air  pollutant. 

b.  Potential  emissions  or  potential  to 
emit:  18  AAC  50  contains  no  definition 
for  either  of  these  terms.  This 
terminology  must  be  defined  in  order  to 
ensure  that  NSR  provisions  apply  to  all 
required  sources. 

c.  Emission  standard  or  emission 
limitation:  18  AAC  50  contains  no 
definition  for  either  of  these  terms.  This 
terminology  must  be  defined  to  ensure 
proper  understanding  of  the  underlying 
permit  review  criteria. 

2.  State  Response:  The  State  is 
correcting  these  deficiencies  and  others 
as  a  result  of  EPA  regulations 
promulgated  after  the  final  court 
decision  on  Alabama  Power  vs.  Costle. 
and  will  resubmit  the  regulations  at  a 
later  date. 

3.  Public  Comment:  None. 

4.  EPA  Action:  No  Action.  As 
explained  earlier,  EPA  will  take  final 
action  on  the  NSR  program  at  a  later 
date  when  the  Alaska  regulations  have 
been  revised. 

B.  Nonattainment  Area  Plans 

Alaska's  two  nonattainment  areas, 
located  in  Achorage  and  Fairbanks,  are 
both  designated  for  carbon  monoxide 
(CO).  They  will  be  discussed  in  terms  of 
a  brief  description  of  the  area, 
extensions  requested,  control  measures 
proposed,  any  problems  that  would 
interfere  with  SIP  approval,  State 
actions  to  correct  the  problems,  public 
comment  and  EPA's  final  action. 

1.  Extension  Requests:  Under  Section 
172(a)(2)  of  the  Act,  the  State  has 
described  a  need  for  an  extension  of  the 
attainment  date  for  CO  for  both  the 
Anchorage  and  Fairbanks  areas.  This 
requires  that  the  plans  demonstrate  the 
application  of  all  reasonably  available 
control  measures  (RACM),  establish  a 
program  for  determining  costs  and 
benefits  of  proposed  facilities,  and 
commit  to  expand  public  transportation. 
Attainment  of  the  standard  by  1987  in 
both  areas  will  be  defined  upon 
completion  of  the  alternatives  analysis. 

EPA  approves  extensions  for  the 
Anchorage  and  Fairbanks  areas  thus 
requiring  an  enforceable  transportation 
control  plan  by  July  1,  1982.  EPA 
approves  the  CO  SIP's  conditioned  upon 
th^inclusion  of  provisions  in  each 
control  strategy  for  cost  benefit  analyses 
as  required  by  Section  172(b)(ll)(A)  of 
the  Act.  Further,  EPA  finds  that  the  SIP's 
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contain  adequate  demonstrations  of  the 
application  of  RACM's  and  that 
commitments  to  expand  public 
transportation  are  evident  in  the  SIP  and 
other  planning  documents.  It  should  be 
noted  that  even  though  EPA's  200,000 
population  criterion  exempts  both  cities 
from  the  inspection  maintenance 
requirement.  Anchorage  and  Fairbanks 
are  each  considering  it  as  one  of  the 
alternatives  for  the  1982  SIP. 

2.  Carbon  Monoxide: 

a.  Anchorage:  i.  Background:  The 
Anchorage  area  consists  of  a  large 
portion  of  the  urbanized  area  which  was 
defined  based  on  air  monitoring 
conducted  in  1977  and  1978.  The  area  is 
bounded  by  Elmendorf  Air  Force  Base  to 
the  North.  Muldoon  Road  and  Lake  Otis 
Parkway  to  the  East,  O'Malley  Road  to 
the  South  and  Cook  Inlet  to  the  West. 

The  designated  lead  agency  is  the 
Municipality  of  Anchorage  (MOA).  The 
MOA  worked  with  the  Anchorage  Air 
Pollution  Control  Program,  the  Alaska 
Department  of  Transportation  (ADOT), 
the  Federal  Highway  Administration 
(FHWA)  and  the  Alaska  Department  of 
Environmental  Conservation  (ADEC)  in 
developing  the  plan.  Public  participation 
was  realized  largely  through  the  Citizens 
Delphi  Panel  and  the  Air  Quality 
Citizens  Advisory  Committee.  Public 
hearings  on  the  Plan  were  held  April  5 
and  May  15, 1979. 

ii.  Emission  Reduction  Required:  For 
CO  the  maximum  hotspot  emission 
reduction  required  to  achieve  standards 
is  52  percent.  At  this  time  an  attainment 
date  for  NAAQS  will  fall  beween  1983 
and  1987.  It  is  apparent,  though,  that  the 
Federal  Motor  Vehicle  Emission  Control 
Program  (FMVECP)  will  only  produce  a 
17  percent  reduction  by  1982  and  a  35 
percent  reduction  by  1987.  Reductions 
attributable  to  other  alternative 
measures  are  currently  being 
determined  using  the  latest  mobile 
source  emission  factors.  There  is  also  an 
effort  underway  by  EPA  to  determine 
the  effectiveness  of  an  inspection  and 
maintenance  program  (I/M]  as  an 
alternative  measure  in  cold  weather 
climates. 

iii.  Control  Strategy:  Carbon 
monoxide  is  primarily  a  transportation- 
related  pollutant.  In  Anchorage 
transportation  sources  contribute  about 
85  percent  of  the  emissions  with 
commercial,  residential  and  industrial 
stationary  sources  of  fuel  generation 
contributing  the  remaining  15  percent. 

In  light  of  the  dominant  motor  vehicle 
contribution  to  the  CO  nonattainment 
problem,  the  control  strategy  focuses  on 
transportation  measures.  Typical 
reasonably  available  control  measures 
are  listed  in  Section  108(f)(1)(A)  of  the 
Act.  It  should  be  noted  that  measures 


designed  to  reduce  vehicle  emissions 
operate  in  one  of  three  basic  ways:  (a) 
by  reducing  trips  and  miles  traveled:  i.e., 
improved  mass  transit,  carpooling,  etc., 
or  (b)  improving  traffic  speeds;  i.e., 
improved  traffic  signalization,  traffic 
flow  improvements,  parking  restrictions, 
etc.,  or  (c)  by  reducing  the  emissions 
from  individual  vehicles;  i.e.,  an 
inspection  and  maintenance  program 
and  the  FMVECP. 

The  overall  strategy  will  be  based  on 
the  results  of  the  comprehensive 
analysis  of  the  alternative 
transportation  control  measures 
outlined  below: 

(1)  Selected  Restrictions  of 
Commercial  and  Other  Vehicles  ' 

(2)  Pedestrian  Facilities '' 

(3)  Inspection  and  Maintenance 
Program  "^ 

(4)  Vehicle  Idling  Controls  " 

(5)  Fleet  Vehicle  Controls  " 

(6)  Cold  Start  Strategies  " 

(7)  Public  Transit  Improvements  " 

(8)  Paratransit  Improvements  * 

(9)  Parking  Management ' 

(10)  Flex-Time  and  Staggered  Work 
Hour  Schedules " 

(11)  Indirect  Source  Review  '' 

(12)  Traffic  Improvement — Capital 
Intensive  ■■ 

(13)  Traffic  Improvements — Non- 
Capital  Intensive " 

•  Currently  implemented  measure  which  will  be 
expanded  in  scope. 

"  New  measure. 

'  Voluntary  measure  which  may  become 
mandatory. 

This  analysis  was  due  to  be 
completed  in  April  1980,  but  has  been 
delayed  until  December  1980  due  to  the 
revisions  to  the  EPA  mobile  source 
emission  factors.  The  1982  strategy  will 
contain  sufficient  measures  from  the 
above  list  to  show  attainment  no  later 
than  December  31, 1987. 

iv.  Deficiencies/Comments/EPA 
Action:  (1)  Deficiencies:  The  CO  TCP  for 
the  Anchorage  area  addresses  all  the 
requirements  contained  in  Part  D  of  the 
Act  and  in  the  EPA-DOT 
Transportation-Air  Quality  Guidelines 
Checklist  except  as  described  below. 
Accordingly,  EPA  approves  the 
Anchorage  TCP  with  the  following 
conditions: 

(a)  The  emissions  inventory  must  be 
updated  to  include  area  sources  and 
emissions  associated  with  parking  and 
idling  activities. 

(b)  The  population  growth  rates  used 
to  project  CO  emissions  for  1982  and 
1987  must  be  included  in  the  SIP  and 
shown  to  be  consistent  with  Bureau  of 
Economic  Affairs  (BEA)  population 
projections  or  other  more  localized 
projections  such  as  those  used  in  water 


quality  planning  under  Sections  201  and 
208  of  the  Federal  Clean  Water  Act. 

(c)  Provisions  must  be  included  for 
cost-benefit  analysis  as  required  by 
Section  172(b)(ll)(A)  of  the  Act. 

(2)  State  Response:  The  State  has 
agreed  to  adopt  and  submit  the  required 
changes. 

(3)  Public  Comment:  The  Muncipality 
of  Anchorage  commented  that 
information  to  correct  the  deficiencies 
was  being  developed. 

(4)  EPA  Action:  Conditional  Approval 
The  action  proposed  by  the  State  will 
correct  the  deficiencies. 

b.  Fairbanks:  i.  Background:  The 
Fairbanks  area  consists  of  the  major 
portion  of  the  urbanized  areas  of 
Fairbanks  and  North  Pole  and  Fort 
Wainwright  military  post. 

The  designated  lead  agency  is  the 
Fairbanks  North  Star  Borough  (FNSB). 
The  FNSB  worked  with  the  Fairbanks/ 
North  Pole  Metropolitan  Air  Quality 
Planning  Organization  and  a  technical 
advisory  committee,  which  included 
representation  from  the  City  of 
Fairbanks,  ADEC,  ADOT,  EPA  Arctic 
Research  Laboratory  to  develop  the 
plan.  Public  participation  was  realized 
largely  through  a  series  of  six  public 
meetings  and  three  public  hearings  prior 
to  the  June  29, 1979  submission  of  the 
SIP.  A  speakers  bureau  and  a  voluntary 
inspection  and  maintenance  program 
were  other  means  of  informing  the 
public  and  obtaining  public  input 
regarding  the  efforts  underway  to 
control  CO  emissions. 

ii.  Emission  Reduction  Required:  The 
CO  hotspot  emission  reduction  required 
to  achieve  standards  is  66  percent.  At 
this  time,  an  attainment  date  for 
NAAQS  will  fall  between  1983  and  1987. 
It  is  apparent,  though,  that  the  reduction 
from  the  FMVECP  will  be  offset  in  1982 
because  of  expected  population  growth. 
The  FMVECP  reduction  expected  for 
1987  is  40  percent.  Reductions 
attributable  to  alternate  measures  are 
currently  being  revised  using  the  latest 
mobile  source  emission  factors.  In 
addition,  there  is  an  effort  underway  by 
EPA  to  determine  the  effectiveness  of  an 
inspection  and  maintenance  program 
(I/M)  as  an  alternative  measure  in 
cold  weather  climates. 

iii.  Control  Strategy:  In  Fairbanks  CO 
is  primarily  a  transportation-related 
pollutant.  CO  from  transportation 
sources  contributes  about  85  percent  of 
the  emissions  with  commercial, 
residential  and  industrial  stationary 
sources  of  fuel  generation  contributing 
the  remaining  15  percent. 

In  light  of  the  dominant  motor  vehicle 
contribution  to  the  CO  nonattainment 
problem,  the  control  strategy  focuses  on 
transportation  measures.  Typical 
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3.  If  the  State  fails  to  timely  submit  the 
required  materials  needed  to  meet  a 
condition,  EPA  will  publish  a  Federal 
Register  notice  shortly  after  the  ) 

Dvniratinn  nf  fhp  HmR  limit  for 


§  52.70    Identification  of  plan. 


(c)  *  *  * 

(7)  Revisions  to  the  SIP  including  Part 

n  nnnattainmpnt  nians  anrl 


(3)  Add  procedures  for  carrying  out  an 
air  quality  consistency  analysis  for 
transportation  projects  in  the 
nonattainment  area. 

(4)  Add  provisions  for  a  cost-benefit 
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reasonably  available  control  measures 
are  listed  in  Section  108(f)(1)(A)  of  the 
Act.  It  should  be  noted  that  measures 
designed  to  reduce  vehicle  emissions 
operate  in  one  of  three  basic  ways:  (a) 
by  reducing  trips  and  miles  traveled;  i.e., 
improved  mass  transit,  carpooling,  etc., 
or  (b)  improving  traffic  speeds;  i.e., 
improved  traffic  signalization,  traffic 
flow  improvements,  parking  restrictions, 
etc.,  or  (c)  by  reducing  the  emissions 
from  individual  vehicles;  i.e.,  an 
inspection  and  maintenance  program 
and  the  FMVECP. 

A  preliminary  analysis  of  all 
reasonably  available  control  measures 
resulted  in  the  selection  of  the  measures 
outlined  below: 

(1)  Implementation  of  a 
Transportation  System  Management 
Plan" 

(2)  Implementation  of  a  Transit  Plan" 

(3)  Implementation  of  a  Parking 
Management  Plan" 

(4)  Plug-in  Regulations" 

(5)  Provision  for  Plug-ins  in  Parking 
Lots" 

(6)  Carpooling  Program" 

(7)  Inspection  and  Maintenance 
Program*^ 

(8)  Auto-start  Retrofit" 

(9)  Low  Temperature  Automobile 
Standard" 

(10)  Idling  Controls" 
(ll)Gasohol" 

(12)  Restricted  Delivery  Hours." 

•Currently  Implemented  measure  which  will  be 
expanded  in  scope. 

"New  measure. 

'Voluntary  measure  which  may  become 
mandatory. 

A  comprehensive  analysis  was  due  to 
be  completed  in  January  1980,  but  was 
delayed  until  July  1980.  A  preliminary 
package  is  currently  being  reviewed  by 
EPA. 

The  remaining  measures  listed  below 
were  excluded  due  to  the  extremely 
limited  reduction  attributable  to  each 
due  to  the  magnitude  of  the  CO  problem 
in  a  small  urban  area  (60,000  population) 
with  cold  temperature  climate.  These 
measures  will  be  reconsidered  if  the 
analysis  currently  in  progress  does  not 
show  attainment  by  the  end  of  1987. 

(1)  Vehicle  Free  Zones 

(2)  Land  Use  Controls 

(3)  Gasoline  Tax  Changes 

(4)  Indirect  Source  Review 

(5)  Preferential  High  Occupancy 
Vehicle  Lanes 

(6)  Changes  in  Work  Schedules  (Flex- 
Time) 

(7)  Ski  Trails  and  Facilities 

(8)  Long  Range  Transit  Improvements 
iv.  Deficiencies/Comments/EPA 

Action:  The  TCP  portion  of  the  CO  SIP 
for  the  Fairbanks  area  addresses  all  the 
requirements  contained  in  Part  D  of  the 


Act  and  in  the  EPA-DOT 
Transportation-Air  Quality  Guidelines 
Checklist  except  as  described  below. 
Accordingly,  EPA  approves  the 
Fairbanks  TCP  with  the  following 
conditions: 

(1)  Deficiencies:  (a)  The  emissions 
inventory  must  be  updated  to  include 
area  sources  and  emissions  associated 
with  parking  and  idling  activities. 

(b)  The  population  growth  rates  used 
to  project  CO  emissions  for  1982  and 
1987  must  be  included  in  the  SIP  and 
shown  to  be  consistent  with  Bureau  of 
Economic  Affairs  (BEA)  population 
projections  or  other  more  localized 
projections  such  as  those  used  in  water 
quality  planning  under  Sections  201  and 
208  of  the  Federal  Clean  Water  Act. 

(c)  Procedures  for  carrying  out  an  air 
quality  consistency  analysis  program  in 
order  to  retain  eligibility  for  DOT  and 
other  Federal  grants  for  highway 
improvement  must  be  included  in  the 
SIP. 

(d)  Provisions  must  be  added  for  a 
cost-benefit  analysis  as  required  by 
Section  172(b)(ll)(A)  of  the  Act. 

(2)  State  Response:  The  State  has 
agreed  to  adopt  and  submit  the  required 
changes. 

(3)  Public  Comment:  Comment  was 
received  from  the  Alaska  office  of  the 
FHWA  in  regard  to  their  purported 
agreement  with  Fairbanks  to  conduct  air 
quality  consistency  analyses  as  required 
under  Section  176(c)  of  the  Act. 
According  to  the  commenter,  there  is  no 
agreement.  However,  the  commenter  felt 
that  since  Fairbanks  has  no 
Metropolitan  Planning  Organization  (as 
designated  by  DOT)  which  would 
perform  that  required  function  in  an 
officially  recognized  capacity,  the 
procedure  to  conduct  the  analysis 
should  be  described  in  the  SIP.  EPA 
agreed  and  conditioned  the  approval 
accordingly. 

(4)  EPA  Action:  Conditional  Approval: 
The  agreement  by  the  State  to  include  in 
the  SIP  a  procedure  to  describe  the  air 
quality  consistency  analysis  will  satisfy 
the  condition. 

C.  National  Comments 

One  commenter  submitted  extensive 
comments  which  were  requested  to  be 
considered  part  of  the  record  for  each 
State  plan.  Although  most  of  the  issues 
raised  are  not  relevant  to  provisions  in 
Alaska's  submission,  EPA  has  placed  its 
response  to  those  comments  in  the 
Regional  Office  docket  and  in  the  Public 
Information  Reference  Unit  in 
Washington,  D.C.,  in  relation  to  this 
action,  the  commenter  questioned  EPA's 
requirement  for  a  demonstration  that 
application  of  all  reasonably  available 
control  measures  (RACM)  would  not 


result  in  attainment  any  faster  than 
application  of  less  than  all  RACM.  In 
EPA's  view,  the  statutory  deadline  is 
that  date  by  which  attainment  can  be 
achieved  as  expediously  as  practicable. 
If  application  of  all  RACM  results  in 
attainment  more  expeditiously  than 
application  of  less  than  all  RACM,  the 
statutory  deadline  is  the  earlier  date. 
While  there  is  no  requirement  to  apply 
more  RACM  than  is  necessary  for 
attainment,  there  is  a  requirement  to 
apply  controls  which  will  ensure 
attainment  as  soon  as  possible. 
Consequently,  the  State  must  select  the 
mix  of  control  measures  that  will 
achieve  the  standards  most 
expeditiously,  as  well  as  assure 
reasonable  further  progress. 

The  commenter  also  suggested  that  all 
RACM  may  not  be  "practicable."  By 
definition,  RACM  are  only  those 
measures  which  are  reasonable.  If  a 
measure  is  impracticable,  it  would  not 
constitute  a  reasonable  available 
control  measure. 

IV.  Additional  SIP  Requirements 

EPA  is  taking  final  action  to 
conditionally  approve  certain  elements 
of  Alaska's  plan.  A  discussion  of 
conditional  approval  and  its  practical 
effect  appears  in  a  supplement  to  the 
General  Preamble,  44  FR  38583  (July  2, 
1979).  44  FR  50371  (August  28,  1979),  44 
FR  53716  (September  17. 1979),  and  44 
FR  67182  (November  23. 1979).  As 
proposed,  the  conditional  approval 
requires  the  State  to  submit  additional 
materials  within  120  days  of  the 
effective  date  of  this  action.  There  will 
be  no  extensions  of  conditional 
approval  deadlines  which  are  being 
promulgated  today.  EPA  will  follow  the 
procedures  described  below  when 
determining  whether  the  State  has 
satisfied  the  conditions. 

1.  If  the  State  submits  the  required 
additional  documentation  according  to 
schedule,  EPA  will  publish  a  notice  in 
the  Federal  Register  announcing  receipt 
of  the  material.  The  notice  of  receipt  will 
also  announce  that  the  conditional 
approval  is  continued  pending  EPA's 
final  action  on  the  submission. 

2.  EPA  will  evaluate  the  State's 
submission  to  determine  if  the 
conditions  are  fully  satisfied.  After 
review  is  complete,  a  Federal  Register 
notice  will  be  published  either 
approving  or  disapproving  the  State's 
action.  If  the  action  is  disapproved,  the 
funding  limitations  under  Sections  176 
and  316  of  the  Act  may  be  imposed. 
Growth  limitations  under  Section 
110(a)(2)(I)  will  remain  in  effect  until 
both  stationary  and  mobile  source 
portions  of  the  plan  are  approved. 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


35749 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Eileen  M.  Glen.  3AH11,  Air 
Programs  Branch,  U.S.  Environmental 
Protection  Agency,  Region  III,  6th  & 
Walnut  Streets,  Curtis  Building,  10th 


Dated:  December  11, 1980. 
lack  }.  Schramm, 
Regional  Administrator. 

Part  52  of  Title  40,  Code  of  Federal 
Regulations,  is  corrected  to  read  as 


(Special  Provisions),  §  4.02(a),  (a)(1), 
(a)(2),  (b),  (c),  and  (d)  (Formerly  §  2.04) 
and  §  4.03:  and  Part  VII  (Air  Pollution 
Episode),  §§  7.04  (a),  (b),  (d),  and  (e) 
submitted  on  October  20, 1976  by  the 
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3.  If  the  State  fails  to  timely  submit  the 
required  materials  needed  to  meet  a 
condition,  EPA  will  publish  a  Federal 
Register  notice  shortly  after  the  i 

expiration  of  the  time  limit  for 
submission.  The  notice  will  announce 
that  the  conditional  approval  is 
withdrawn,  the  SIP  is  disapproved  and 
funding  limitations  under  Section  176 
and  316  may  be  imposed.  Section 
110(a)(2)(I)  restrictions  on  growth  will 
continue  to  be  in  effect. 

If  funding  limitations  are  necessary, 
procedures  for  applying  them  would  be 
consistent  with  those  published  in  the 
Federal  Register  on  April  10, 1980  (45  PR 
24692).  These  procedures  will  not  be 
discussed  in  detail  here. 

Section  316  of  the  Act  also  allows  the 
Administrator  of  the  EPA  of  withhold, 
condition  or  restrict  grants  for  the 
construction  of  sewage  treatment  works 
in  nonattainment  areas  where  the  State 
is  not  making  reasonable  further 
progress  towards  attainment  of  all 
NAAQS. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  I  have 
reviewed  this  regulation  and  determined 
that  it  is  a  specialized  regulation  not 
subject  to  the  procedural  requirements 
of  Executive  Order  12044. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  EPA's  final 
action  conditionally  approving  the 
transportation  control  plan  portions  of 
the  Anchorage  and  Fairbanks  CO 
nonattainment  strategies  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  within  60 
days  of  today.  Under  Section  307(b)(2) 
of  the  Clean  Air  Act,  the  requirements 
which  are  the  subject  of  today's  notice 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

(Sees.  110(a)  and  172  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7410(a)  and  7502)) 

Dated:  December  18. 1980. 
Douglas  M.  Costle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Alaska  was  approved  by  the  Uirector  of  the 
Federal  Register  on  July  1. 1980. 

Part  52  of  Chapter  I,  Title  40.  Code  of 
Federal  Regulations  is  amended  as 
follows. 

Subpart  C— Alaska 

1.  In  §  52.70,  paragraphs  (c)(7)  and  (8) 
are  added  as  follows: 


§  52.70    Identification  of  plan. 

(c)  *  ♦  * 

(7)  Revisions  to  the  SIP  including  Part 
D  nonattainment  plans  and 
modifications  to  Title  18  Chapter  50 
Alaska  Annotated  Code  to  provide  for 
Part  C  Prevention  of  Significant 
Deterioration  (PSD)  Section  111  New 
Source  Performance  Standards  (NSPS) 
and  Section  110(a)(2)(D) 
(Preconstruction  Review)  were 
submitted  June  29. 1979. 

(8)  Revisions  to  the  June  29, 1979 
submission  to  further  modify  18AAC  50 
and  to  include  Part  D  New  Source 
Review  (NSR). 

2.  Section  52.71  is  amended  by 
changing  the  hearing  "photochemical 
oxidants  (hydrocarbons)"  to  "ozone." 
Also,  in  the  Table  the  listing  for  Cook 
Inlet  Intrastate  carbon  monoxide,  "III"  is 
changed  to  "I." 

§52.71    [Amended] 

3.  In  §  52.76  paragraph  (a)  is  removed 
and  new  paragraphs  (a)  and  (b)  are 
added  as  follows: 

§  52.76    Control  strategy:  Carbon 
monoxide. 

(a)  The  transportation  control  plan 
portion  of  the  Anchorage  carbon 
monoxide  attainment  plan  required 
under  Part  D  of  the  Clean  Air  Act  is 
approved  conditioned  upon  receipt 
within  120  days  of  the  effective  date  of 
this  action  of  information  to  satisfy  the 
following  conditions: 

(1)  Update  emission  inventory  to 
including  parking  and  idling  emissions. 

(2)  Show  that  population  projections 
are  consistent  with  Bureau  of  Economic 
Affairs  (BEA)  population  projections  or 
other  more  localized  projections,  such  as 
those  used  in  water  quality  planning 
under  Sections  201  and  208  of  the 
Federal  Clean  Water  Act. 

(3)  Add  provisions  for  a  cost-benefit 
analysis  required  by  Section 
172(b)(n)(A)  of  the"Act. 

(b)  The  transportation  control  plan 
portion  of  the  Fairbanks  carbon 
monoxide  attainment  plan  required 
under  Part  D  of  the  Clean  Air  Act  is 
approved  conditioned  upon  the  receipt 
within  120  days  of  the  effective  date  of 
this  action  of  information  to  satisfy  the 
following  conditions: 

(1)  Update  the  emission  inventory  to 
include  parking  and  idling  emissions. 

(2)  Show  that  population  projections 
are  consistent  with  Bureau  of  Economic 
Affairs  (BEA)  population  projections  or 
other  more  localized  projections  such  as 
those  used  for  water  quality  planning 
under  Sections  201  and  208  of  the 
Federal  Clean  Water  Act. 


(3)  Add  procedures  for  carrying  out  an 
air  quality  consistency  analysis  for 
transportation  projects  in  the 
nonattainment  area. 

(4)  Add  provisions  for  a  cost-benefit 
analysis  required  by  Section 
172(b)(ll)(A)  of  the  Act. 

Until  EPA  takes  final  action  to 
approve  the  Part  D  carbon  monoxide 
attainment  plan  for  the  Anchorage  and 
Fairbanks  areas  which  includes  the  new 
source  review  procedures  submitted  by 
the  State,  the  ban  on  construction  of 
new  and  modified  major  stationary 
sources  required  by  Section  110(a)(2)(I) 
of  the  Clean  Air  Act  as  amended,  will 
remain  in  effect. 

§  52.71    Classification  of  regions 
[Amended] 

4.  Section  52.71  is  amended  by 
changing  the  Table  for  Cook  Inlet 
Intrastate  carbon  monoxide  form  the 
letter  "d"  to  "e"  and  by  replacing  the 
date  "May  31, 1977"  for  the  Northern 
Alaska  Intrastate  with  the  letter  "e". 
The  following  footnote  is  then  added;  "e. 
December  31, 1987."  Also,  the  heading  is 
changed  on  the  Table  from 
"Photochemical  Oxidants 
(hydrocarbons)"  to  "Ozone." 

§  52.81    Attainment  dates  for  national 
standards  [Amended] 

5.  In  Section  52.81,  paragraph  (c)  is 
added  as  follows: 

§  52.81     Extensions 

***** 

(b)  *  *  * 

(c)  The  Administrator  hereby  extends 
the  attainment  date  for  carbon 
monoxide  in  the  Anchorage  and 
Fairbanks  nonattainment  areas  to 
December  31, 1987. 

|FR  Doc.  80^0222  Filed  12-29-80:  8;45  am| 
BILLING  CODE  6560-01-M 


40  CFR  Part  52 
[A-3-FRL  1714-1] 

Virginia  State  Implementation  Plan; 
Correction 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Correction  of  final  rulemaking. 

SUMIMARY:  This  Notice  corrects  several 
errors  in  the  codification  of  several 
revisions  to  the  Virginia  State 
Implementation  Plan.  On  August  19, 
1980  (45  FR  55180)  and  October  8, 1980 
(45  FR  66789  and  66792),  EPA  published 
final  approval  and  disapproval  actions 
regarding  changes  to  the  Virginia  SIP. 
Since  that  time,  we  have  become  aware 
of  several  errors  in  the  CFR  codification. 
EFFECTIVE  DATE:  December  30, 1980. 
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requirements  for  sources  covered  by 
CTGs  issued  by  the  previous  January. 

(d)  The  portion  of  the  January  11, 1979 
SIP  submittal  pertaining  to  Smyth 
County  is  not  approved,  pending  a 


retesting  of  vehicles  initially  failing  the 
annual  emissions  test,  along  with  a 
commitment  to  prohibit  registration  or 
provide  some  equally  effective 
mechanism  to  prevent  vehicles  not 


requirements  (beyond  those  required 
prior  to  November  3, 1980)  are  stayed 
pending  clearance  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Federal  Reports  Act  and  until  further 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Eileen  M.  Glen.  3AH11,  Air 
Programs  Branch.  U.S.  Environmental 
Protection  Agency,  Region  III,  6th  & 
Walnut  Streets,  Curtis  Building,  10th 
Floor,  Philadelphia,  Pennsylvania  19106, 
(215)  597-8187. 

SUPPLEMENTARY  INFORMATION: 

Amendments  to  §  52.2420  (Identification 
of  Plan)  of  40  CFR,  Subpart  VV 
(Virginia)  which  appeared  in  the  Federal 
Register  on  August  19, 1980,  45  FR  55180, 
omitted  two  amendments  because  they 
were  inadvertently  listed  under  40  CFR 
52.2423  (Approval  Status).  Because  of 
this  omission,  subsequent  publications 
on  October  8, 1980  (45  FR  66789  and 
66792)  erroneously  listed  amendments 
under  paragraphs  (c)  (29)  thru  (36)  of 
§  52.2420.  Therefore,  to  avoid  any 
confusion  we  are  now  reprinting 
§  52.2420  (c)  (27)  thru  (37)  as  it  should 
now  appear.  Paragraphs  (c)(1)  thru 
(c)(26)  of  40  CFR  52.2420  remain 
unchanged. 

In  addition,  amendments  to  40  CFR 
52.2423  (Approval  Status)  published  on 
August  19, 1980  at  45  FR  55180  were 
inadvertently  listed  under  §  52.2423  (d) 
and  (f)  rather  than  under  §  52.2420(c) 
(28)  and  (29). 

An  amendment  to  40  CFR  52.2436  was 
also  incorrect  in  that  it  was  listed  here 
as  (b)  rather  than  in  40  CFR  52.2423(e). 

Because  of  the  above  errors,  40  CFR 
52.2423  (Approval  Status)  must  also  be 
renumbered. 

On  August  19, 1980,  an  amendment  to 
40  CFR  52.2431  (Control  Strategy: 
Carbon  Monoxide  and  Ozone)  was 
published  and  inadvertently  listed  the 
revision  under  §  52.2431  (d)  rather  than 
(e). 

This  Notice  serves  to  correct  all  of  the 
above  errors  and  since  it  does  not  alter 
previously  approved  revisions,  only  the 
codification  of  said  revisions,  EPA  finds 
that  a  notice  and  comment  period  are 
unnecessary.  See  5  U.S.C.  552(b)(A)(B). 
Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant"  and,  therefore,  subject  to 
the  procedural  requirements  of  the 
Order  or  whether  it  may  follow  other 
specialized  development  procedures. 
EPA  labels  these  other  regulations 
"specialized."  I  have  reviewed  this 
regulation  and  have  determined  that  it  is 
a  specialized  regulation  not  subject  to 
the  procedural  requirements  of 
Executive  Order  12044. 

(42  U.S.C.  7401-7642) 


Dated:  December  11, 1980. 
Jack  ].  Schramm, 
Regional  A  dministrator. 

Part  52  of  Title  40,  Code  of  Federal 
Regulations,  is  corrected  to  read  as 
follows: 

Subpart  VV— Virginia 

1.  In  §  52.2420,  the  previous  additions 
to  paragraph  (c)  are  correctly 
renumbered  as  (c)  (27)  through  (37)  and 
republished  as  follows: 

§  52.2420    Identification  of  plan. 

***** 

(cj  *  *  * 

(27)  On  January  11, 1979,  the  Governor 
submitted  the  nonattainment  area  plans 
for  Virginia  with  respect  to  ozone  and 
carbon  monoxide. 

(28)  The  following  portions  of 
Virginia's  September  6,  September  21, 
and  December  17, 1979,  submittals  are 
approved: 

(1)  September  6, 1979,  submittal: 
Section  2.33(g)(l)(vi)  of  the  regulation. 

(2)  September  21, 1979,  submittal,  the 
following  Sections  of  Virginia's 
regulations:  Section  4.57(b)(2)(ii); 
4.55(f)(4)(i);  4.56(e);  4.52(a);  2.03(a)(1); 
2.33(f)(3);  Part  I  of  the  regulations,  the 
definitions  of  "Delayed  Compliance 
Order"  and  "Nonattainment  Area;" 
Sections  4.02(f)(1)  through  4.02(f)(5); 
Appendix  N;  and  those  portions  of 
Sections  4.54,  4.55  and  4.56  where  the 
phrase  "will  be  considered  acceptable 
compliance  by  the  Board"  has  been 
modified. 

(3)  December  17,  1979,  submittal: 
Chapter  3,  Control  Strategy 
Demonstration,  design  value  for 
Northern  Virginia. 

(29)  The  following  portions  of 
Virginia's  August  14,  1975,  August  31, 
1977,  and  January  11, 1979,  submittals  as 
they  relate  to  Section  2.33  are  approved: 

(1)  August  14, 1975,  submittal:  Section 
2.33  (b)  and  (i). 

(2)  August  31, 1977,  submittal:  Section 
2.33(h). 

(3)  January  11, 1979,  submittal:  Section 
2.33  (a),  (c),  (d),  (e),  (f).  (g)  and  (k). 

(30)  Amendments  of  Part  I 
(Definitions),  §1.02;  Part  II  (General 
Provisions).  Sections  2.02  (a),  (c),  and  (e) 
(former  §2.11  (a),  (b),  and  (d)),  §  2.05(b), 
§  2.11;  and  Part  IV  (Regulations  for 
Existing  sources),  §§  4.10,  4.11,  and  4.13 
deletion  of  the  following  regulations 
from  Part  IV:  Former  §  §  4.03.02,  4.05.03, 
4.05.04,  4.05.05(b),  4.10.03,  4.705.04,  and 
4.705.05  submitted  on  August  14, 1975  by 
the  Secretary  of  Commerce  and 
Resources. 

(31)  Amendments  on  Part  I 
(Definitions),  §  1.02;  Part  III  (Ambient 
Air  Quality  Standards),  §  3.02(c);  Part  IV 


(Special  Provisions),  §  4.02(a),  (a)(1), 
(a)(2),  (b),  (c).  and  (d)  (Formerly  §  2.04) 
and  §  4.03;  and  Part  VII  (Air  Pollution 
Episode),  §§  7.04  (a),  (b),  (d),  and  (e) 
submitted  on  October  20, 1976  by  the 
Secretary  of  Commerce  and  Resources. 

(32)  Amendments  of  Part  II,  (General 
Provisions),  §  2.02(b)  submitted  on 
March  11, 1977,  by  the  Secretary  of 
Commerce  and  Resources. 

(33)  Amendments  on  Part  II,  (General 
Provisions),  §  2.02(d)  submitted  on 
September  20, 1978,  by  the  Secretary  of 
Commerce  and  Resources. 

(34)  Amendments  to  Part  II  (General 
Provisions),  §  2.06  (b)  and  (c);  and  Part 
VII  (Air  Pollution  Episode),  §  7.03(d); 
and  deletion  of  Part  IV  (Existing 
Sources),  Rule  EX-7,  §  4.07.05  submitted 
on  August  14, 1975.  by  the  Secretary  of 
Commerce  and  Resources. 

(35)  Amendments  to  Part  I 
(Definitions),  §  1.02;  Part  II  (General 
Provisions),  §  2.06  (a)  and  (d);  Part  III 
(Ambient  Air  Quality  Standards),  §  3.02 
(a)  and  (b);  Part  IV  (Existing  Sources), 
§§4.20,  4.21,  4.23  (formerly  §  4.41),  4.25. 
4.26,  4.27,  and  4.51(a);  Part  VII  (Air 
Pollution  Episode),  former  §  4.51  (b) 
through  (g)  are  changed  to  §  4.51  (c) 
through  (h).  Section  7.01(b)  and  7.02  (a). 
(b),  and  (d);  and  Appendix  A;  and, 
deletion  of  former  §§  4.20,  4.21,  and  4.22 
submitted  on  September  20, 1978  by  the 
Secretary  of  Commerce  and  Resources. 

(36)  Amendments  to  Part  VII  (Air 
Pollution  Episode),  §§  7.03  (c)  and  (e) 
and  7.04(c);  and  deletion  of  Part  II 
(General  Provisions),  §  2.04(a)(2)  as 
submitted  on  March  11, 1977  by  the 
Secretary  of  Commerce  and  Resources. 

(37)  Amendments  to  Part  I 
(Definitions).  §  1.02;  Part  IV  (Existing 
Sources),  Rule  EX-2,  §  4.22;  and  Part  VII 
(Air  Pollution  Episode),  §  7.03  (a)  and  (b) 
as  submitted  on  September  21, 1979  by 
the  Secretary  of  Commerce  and 
Resources. 

2.  Section  52.2423  is  corrected  by 
revising  paragraphs  (c)  through  (f]  to 
read  as  follows: 

§  52.2423    Approval  status. 

***** 

(c)  With  the  exceptions  set  forth  in 
this  subpart,  the  Administrator  approves 
Virginia's  plan  for  the  attainment  and 
maintenance  of  national  standards 
under  Section  110  of  the  Clean  Air  Act. 
Furthermore,  the  Administrator  finds 
that  the  plan  satisfies  all  requirements 
of  Part  D,  Title  I,  of  the  Clean  Air  Act  as 
amended  in  1977,  except  as  noted  below 
in  §  52.2431.  In  addition,  continued 
satisfaction  of  the  requirements  of  Part 
D  for  the  ozone  portion  of  the  SIP 
depends  on  the  adoption  and  submittal, 
by  each  subsequent  January  following 
January  1980,  of  additional  RACT 
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which  have  heretofore  not  been  subject 
to  minority  utilization  goals,  and  (b)  on 
nonfederal  construction  work  performed 
in  geographic  areas  which  have 
heretofore  been  subject  to  minority 

iifiliy.fltinn  onals  hut  in  w/hirh  fhp 


Date:  December  19, 1980. 
Ray  Marshall, 
Secretary  of  Labor. 
Donald  Elisburg, 
Assistant  Secretary.  Employment  Standards 


the  account  of  Federal  executive 
agencies. 

GSA  received  comments  on  the 
proposal  from  18  sources — 12  Federal 
agencies  (Department  of  Agriculture, 
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requirements  for  sources  covered  by 
CTGs  issued  by  the  previous  January. 

(d)  The  portion  of  the  January  11, 1979 
SIP  submittal  pertaining  to  Smyth 
County  is  not  approved,  pending  a 
possible  redesignation  of  the  area  to 
attainment  status. 

(e)  The  requirements  of  §  51.22  are  not 
met  with  respect  to  §  4.55(b)  of  the 
Virginia  regulations,  because  the 
regulation  is  not  adequately  enforceable. 
Therefore,  §  4.55(b)  is  disapproved. 

(f)  Section  4.02(a)(3)  of  Part  IV  of  the 
Virginia  Regulations  for  the  Control  and 
Abatement  of  Air  Pollution  is  not 
considered  part  of  the  Applicable  plan 
because  it  contradicts  a  previously 
approved  section  of  the  SIP. 

3.  Section  52.2431  is  corrected  by 
adding  paragraph  (e)  to  read  as  set  forth 
below.  At  45  FR  55196,  August  19, 1980, 
this  addition  was  erroneously  codified 
as  (d). 

§  52.2431    Control  strategy:  Carbon 
monoxide  and  ozone. 

***** 

(e)  The  nonattainment  plan  for 
Carbon  Monoxide  and  Ozone  is 
approved  provided  that  the  following 
conditions  are  satisfied: 

(1)  Margin  for  Growth.  A  system  for 
tracking  emissions  growth  must  be 
submitted. 

(2)  RACT  as  expeditiously  as 
practicable.  The  following  regulations 
contain  RACT  deficiencies  that  must  be 
remedied: 

(i)  The  emission  limitation  on 
automobile  and  light  duty  truck  coating 
in  §  4.55(e)(2). 

(ii)  The  exemption  from  Stage  I  vapor 
controls  for  gasoline  service  stations 
with  a  throughput  of  less  than  20,000 
gallons  per  month,  contained  in 
§  4.56(d)(3)(ii)  (for  Richmond  only). 

(iii)  The  general  exemption  for  sources 
of  VOC  emissions  contained  in 
§  4.54(a)(4)(i),  as  it  applies  to  §  4.54(c) 
dealing  with  Solvent  Metal  Cleaning 
(For  Richmond  and  Northern  Virginia 
only). 

(iv)  The  regulations  covering  cutback 
asphalt  paving  in  §  4.57(b)  must  be 
remedied  to  correct  two  deficiencies: 
first,  the  maximum  allowable  solvent 
content  of  emulsified  asphalt  of  15%  is 
not  RACT;  second,  allowing  the  use  of 
cutback  asphalt  as  a  tack  coat  is  not 
allowed  under  RACT. 

(3)  Inspection  and  Maintenance  (I/M). 
Adequate  I/M  legislation  must  be 
submitted.  The  SIP  must  include,  as  a 
minimum,  a  schedule  for  implementation 
of  the  I/M  program  and  a  clear 
commitment  to  implement  and  enforce 
the  program  and  to  reduce  emissions  by 
25%  by  1987.  Specifically,  the  SIP  should 
include  a  commitment  to  require 


retesting  of  vehicles  initially  failing  the 
annual  emissions  test,  along  with  a 
commitment  to  prohibit  registration  or 
provide  some  equally  effective 
mechanism  to  prevent  vehicles  not 
complying  with  applicable  emission 
requirements  from  operating  on  public 
roads. 

(4)  Enforceability,  (i)  Acceptable  test 
methods  and  procedures  for  determining 
compliance  with  §§  4.54.  4.55,  4.56  and 
4.57  must  be  submitted. 

(ii)  An  acceptable  definition  of 
"reasonable  further  progress"  must  be 
submitted. 

(5)  Conformity  and  requirement. 
Commitments  must  be  adopted  by  each 
lead  agency  and  Metropolitan  Planning 
Organization  (MPO)  in  the  Northern 
Virginia,  Richmond,  Peninsula,  and 
Southeastern  Virginia  areas  that  no 
project,  program,  or  plan  will  be 
approved  that  does  not  conform  with  the 
SIP.  These  commitments  must  be 
adpoted  by  the  designated  lead  agencies 
and  MPOs,  be  endorsed  by  the  State, 
and  be  submitted  to  EPA. 

(6)  Carbon  monoxide.  A  "hot  spot" 
analysis  for  Carbon  Monoxide,  as  well 
as  a  line  of  reasonable  further  progress, 
must  be  submitted  for  the  Carbon 
Monoxide  nonattainment  areas. 

|FR  Doc.  8(M0343  Filed  12-24-80:  8.45  am| 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compiiance 
Programs 

41  CFR  Part  60-4 

Construction  Contractors,  Affirmative 
Action  Requirements 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
action:  Effective  date  of  reporting 
requirements  stayed  and  goals  for 
female  utilization  extended. 

SUMIMARY:  Final  regulations  were 
published  in  the  Federal  Register  of 
October  3, 1980  (45  FR  65976),  clarifying 
the  requirement  in  41  CFR  60-4.1  that  a 
non-exempt  construction  contractor's 
total  construction  workforce  is  covered 
under  41  CFR  Part  60-4  even  though 
some  of  the  contractor's  employees 
perform  work  on  non-Federal  or 
nonfederally  assisted  construction 
contracts  or  subcontracts,  and  even 
though  such  nonfederally  related  work 
may  occur  in  geographical  areas  where 
the  contractor  does  not  currently  have 
work  on  Federal  or  federally  assisted 
construction  projects.  While  those 
regulations  took  effect  on  November  3, 
1980  (45  FR  65976),  increased  reporting 


requirements  (beyond  those  required 
prior  to  November  3, 1980)  are  stayed 
pending  clearance  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Federal  Reports  Act  and  until  further 
Federal  Register  notice. 

In  addition,  pursuant  to  41  CFR  Part 
60-4.6,  the  goal  for  female  utilization  by 
Federal  and  federally  assisted 
construction  contractors,  which  is  now 
6.9%,  is  extended  until  further  notice. 
EFFECTIVE  DATE:  Both  the  stay  of  the 
reporting  requirements  and  the 
extension  of  the  goals  for  female 
utilization  is  effective  December  30, 1980 
and  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Cisco,  Acting  Director,  Division  of 
Program  Policy,  Office  of  Federal 
Contract  Compliance  Programs,  room  C- 
3324,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20210.  Telephone  (202)  523-9426. 
SUPPLEMENTARY  INFORMATION: 

(1)  Reporting  Requirements 

On  October  3, 1980,  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP)  published  in  the  Federal 
Register  a  final  rule  clarifying  the 
requirement  in  41  CFR  Part  60-4.1  that  a 
non-exempt  construction  contractor's 
total  construction  workforce  is  covered 
under  41  CFR  Part  60-4  even  though 
some  of  the  contractor's  employees 
perform  work  on  non-Federal  or 
nonfederally  assisted  construction 
contracts  or  subcontracts,  and  even 
though  such  nonfederally  related  job 
work  may  occur  in  geographical  areas 
where  the  contractor  does  not  currently 
have  work  on  Federal  or  federally 
assisted  construction  projects  (45  FR 
65976).  Published  on  the  same  date  was 
a  final  Notice  pursuant  to  41  CFR  Part 
60-4.6  establishing  goals  under 
Executive  Order  11246,  as  amended,  for 
minorities  working  on  construction 
projects  located  in  certain  areas  (45  FR 
65979).  Both  the  final  rule  and  the 
minority  goals  are  scheduled  to  become 
effective  on  November  3, 1980  (45  FR 
65976,  65984). 

It  has  come  to  the  attention  of  the 
OFCCP  that  the  final  rule  (45  FR  65976) 
and  new  minority  goals  (45  FR  65979) 
may  involve  the  imposition  of  new 
reporting  requirements  which  are 
subject  to  clearance  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  its  authority  under  the 
Federal  Reports  Act. 

Specifically,  contractors  will  be 
required  to  submit  Monthly  Employment 
Utilization  Reports  (Form  CC-257) 
showing  minority  utilization  (a)  on 
Federal  and  nonfederal  construction 
work  performed  in  geographic  areas 
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4.  The  Department  of  Agriculture 
suggested  that  GSA  develop  courses  in 
managerial  aspects  of  transportation  in 
addition  to  operational-type  training. 

r^C  \    ikiill   rt'tiin   \Vt\o   ciinnoatirtn    Fiitiiro 


101-40.110    Assistance  to  economically 
disadvantaged  Iransportation 
businesses. 

101^0.110-1     Small  business  enterprises. 

101^0.110-2    Minorilv  business  enterprises. 


Subparts  101-40.5— 101-40.6— [Reserved] 

Subpart  101-40.49  Forms,  Formats,  and 
Agreements 

101^0.4906-1     GSA  Form  420.  Freight  Rate 
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which  have  heretofore  not  been  subject 
to  minority  utilization  goals,  and  (b)  on 
nonfederal  construction  work  performed 
in  geographic  areas  which  have 
heretofore  been  subject  to  minority 
utilization  goals  but  in  which  the 
contractor  performs  no  Federal  or 
federally  assisted  construction  work. 
Under  existing  OFCCP  practice, 
construction  contractors  have  generally 
been  submitting  Forms  CC-257  showing 
minority  utilization  only  for  construction 
work  performed  in  geographic  areas  in 
which  they  hold  Federal  or  federally 
assisted  construction  contracts  and  in 
which  there  has  been  a  minority  goal 
applicable. 

In  addition,  contractors  will  be 
required  to  submit  Forms  CC-257 
showing  female  utilization  on 
construction  work  performed  in 
geographic  areas  in  which  the  contractor 
performs  no  Federal  or  federally 
assisted  construction  work.  Since  the 
female  utilization  goals  took  effect  in 
May  1978,  it  has  been  OFCCP's  intent 
that  such  reporting  occur.  However, 
OFCCP's  experience  has  shown  that 
there  is  confusion  in  this  area. 
Therefore,  for  present  purposes,  OFCCP 
will  treat  this  as  a  potential  new 
reporting  requirement. 

Accordingly,  the  potential  increased 
reporting  burdens,  as  outlined  above, 
are  stayed  pending  clearance  by  OMB 
and  further  notice  to  be  published  in  the 
Federal  Register.  However,  all  other 
requirements  published  on  October  3, 
1980  (i.e.,  the  applicability  of  41  CFR 
Part  60-4  to  a  nonexempt  construction 
contractor's  total  workforce,  and  goals 
for  minorities  working  on  construction 
projects  in  certain  areas]  shall,  as 
scheduled,  take  effect  on  November  3, 
1980. 

(2)  Goals  for  Women 

OFCCP  regulations  at  41  CFR  60-4.6 
provide,  inter  alia,  as  follows: 

The  director,  from  time  to  time,  shall  issue 
goals  and  timetables  for  minority  and  female 
utilization  *  '  *  which  shall  cover 
construction  projects,  or  construction 
contracts  performed  in  specific  geographical 
areas.  The  goals  '  "  "  shall  be  published  as 
notices  in  the  Federal  Register  '   '   *. 

Goals  for  the  utilization  of  women  by 
Federal  and  federally  assisted 
construction  contractors  were  last 
published  on  April  7.  1978  (43  FR  14888, 
14900).  The  April  7,  1978.  publication 
included  a  6.9%  goal  for  the  period  from 
April  1,  1980,  until  March  31,  1981. 
Pursuant  to  41  CFR  60-4.6,  the  6.9%  goal 
for  female  utilization  is  extended  until 
further  notice. 


Date:  December  19, 1980. 
Ray  Marshall, 
Secretary  of  Labor. 
Donald  Elisburg, 

Assistant  Secretary.  Employment  Standards 
Administration. 
Weldon  ].  Rougeau, 
Director.  Office  of  Federal  Contract 
Compliance  Programs. 
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GENERAL  SERVICES 
ADMINISTRATION 

Transportation  and  Public  Utilities 
Services 

41  CFR  Part  101-40 
[FPMR  Amendment  G-49] 

Transportation  and  Traffic 
Management  Policies  and  Procedures 

AGENCY:  Transportation  and  Public 
Utilities  Service,  General  Services 
Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  changing  its 
policies  and  procedures  in  the  area  of 
transportation  and  traffic  management. 
This  rule  establishes  traffic  management 
regulations  pertaining  to  shipments  of 
household  goods  and  personal  effects 
and  defines  disqualification  measures 
which  may  be  imposed  upon  carriers 
which  fail  to  meet  the  transportation 
needs  and  requirements  of  executive 
agencies.  Further,  in  exercise  of  its 
mandate  as  traffic  manager  of  executive 
agencies,  GSA  prescribes  parameters  by 
which  agencies  are  required  to  obtain 
rate  and/or  routing  information  from 
specified  GSA  regional  Transportation 
and  Travel  Management  Divisions.  Part 
101-40  is  amended  to  achieve  a  more 
efficient  traffic  management  program  in 
meeting  the  transportation  needs  and 
requirements  of  executive  agencies. 

EFFECTIVE  DATE:  December  30,  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  M.  Napoli,  Traffic  Programs 
Branch,  Transportation  and  Public 
Utilities  Service,  General  Services 
Administration  (TTMP),  Washington, 
DC  20406  (202-275-0654). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  15, 1979  (44 
FR  59247),  GSA  proposed  to  amend  Part 
101-40  by  revising  existing  policies  and 
procedures  relative  to  transportation 
and  •traffic  management  and  by  adding 
new  procedures  providing  for  temporary 
exclusion  of  carriers  participating  in 
passenger  or  freight  transportation  for 


the  account  of  Federal  executive 
agencies. 

GSA  received  comments  on  the 
proposal  from  18  sources — 12  Federal 
agencies  (Department  of  Agriculture, 
Department  of  Energy,  Department  of 
Health  and  Human  Services, 
Department  of  Housing  and  Urban 
Development,  Department  of  justice. 
Department  of  Transportation, 
Department  of  the  Treasury, 
Environmental  Protection  Agency, 
Federal  Emergency  Management 
Agency,  National  Aeronautics  and 
Space  Administration,  U.S.  General 
Accounting  Office,  and  Veterans 
Administration);  3  carrier  associations 
(Association  of  American  Railroads; 
American  Trucking  Associations,  Inc.: 
and  Air  Transport  Association  of 
America):  2  railroad  companies  (Boston 
and  Maine  Corporation,  and  St.  Louis- 
San  Francisco  Railway  Company);  and  1 
motor  carrier  (American  Freight  System, 
Inc.). 

The  following  is  a  summary  of  the 
major  comments  received  and  the 
response  GSA  has  made  in  addressing 
them: 

1.  Five  agencies  suggested  that 
exemption  from  the  requirements  of 

§  101-40.301(a)  be  given  for  exigencies 
arising  from  national  disasters,  national 
defense,  critical  aerospace  activity, 
firefighting  emergencies,  and  isolated 
areas  involved  in  shipping  or  receiving 
household  goods. 

GSA  finds  these  exigencies 
appropriate  for  relief,  and  exceptions 
have  been  stated  in  this  rule. 

2.  Carriers,  in  general,  took  issue  with 
the  routing  factor  "most  fuel  efficient 
carrier  or  mode."  These  opinions 
seemed  weighted  by  the  subjective 
interest  of  the  particular  c^^TTer  or  mode. 
The  energy  crisis  obligates  GSA  to 
weight  fuel  efficiency  in  proper  balance 
with  service,  cost  and  socioeconomic 
factors.  Reliance  is  placed  upon  the 
traffic  manager  to  become  sufficiently 
knowledgeable  of  a  carrier's  operating 
practices  and  thus  enable  the  manager 
to  identify  the  most  fuel  efficient  carrier 
or  mode. 

3.  The  carrier  industry  requested 
clarification  of  the  conditions  which 
would  justify  the  use  of  Government- 
owned  equipment. 

In  deleting  the  phrase  "and  when  their 
use  will  result  in  substantial 
economies,"  GSA  accentuates  the  use  of 
commercial  carriers  except  in  cases 
when  suitable  common  carriage  does 
not  exist  to  meet  the  Government's 
service  needs  or  where  the  use  of 
Government-owned  equipment  provides 
the  most  economical  and  efficient 
complement  to  commercial  carriage. 
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10007,  FTS  264-1286,  COML  212-264-1286; 
New  Jersey,  New  York,  Puerto  Rico,  Virgin 
Islands. 
Region  3,  General  Services  Administration 
(3TT],  9th  &  Market  Streets,  Philadelphia. 

DA    imn?     ETC  qQ7_1  9^7     nrWAI     01  t^_i:Q7_ 


(See  also  §  101^10.305-1.)  Agencies  shall 
submit  their  requests  and 
recommendations  for  these  actions  to 
the  appropriate  GSA  office  specified  in 
§  101-40.101-1. 


§  1 0 1  -40. 105    Use  of  Government-owned 
transportation  equipment. 

Generally,  the  preferred  method  of 
transporting  property  for  the 
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4.  The  Department  of  Agriculture 
suggested  that  GSA  develop  courses  in 
managerial  aspects  of  transportation  in 
addition  to  operational-type  training. 

GSA  will  give  this  suggestion  future 
consideration. 

5.  In  establishing  criteria  for 
temporary  nonuse,  disqualification  and 
suspension  of  carriers,  GSA  affected 
appropriate  revisions  affording  carriers 
due  process. 

The  addition  of  Subpart  101^0.2 
supersedes  FPMR  Temporary  Regulation 
A-12.  dated  January  26. 1978  (43  FR 
5436,  February  8, 1978)  and  its 
Supplement  2  (44  FR  37929,  June  29, 
1979).  which  are  deleted  and  removed 
from  the  appendix  at  the  end  of 
Subchapter  G  in  41  CFR  Chapter  101. 
The  temporary  regulation  established 
procedures  for  a  centralized  household 
goods  traffic  management  program  by 
which  GSA  provides  executive  agencies 
with  carrier  selections  and  routings  for 
domestic  moves  based  on  cost 
comparisons. 

Sections  101-40.4906-1, 101^0.4906-2. 
101^0.4906-3. 101-40.4906-4,  are  revised 
to  illustrate  the  current  editions  of  GSA 
Form  420  (Rev.  9-76).  Optional  Form  280 
(3-aO).  Standard  Form  361  (Rev.  11-79) 
and  the  Guidelines  for  Preparation  of 
Standard  Form  361.  respectively. 
Sections  101-40.4906-8  and  101^0.4906- 
9  are  added  to  illustrate  GSA  Form  2485 
(Rev.  8-80)  and  GSA  Form  3080  (Rev.  8- 
80),  respectively. 

The  General  Services  Administration 
has  determined  that  this  regulation  will 
not  impose  unnecessary  burdens  on  the 
economy  or  an  individuals  and, 
therefore,  is  not  significant  for  the 
purposes  of  Executive  Order  12044. 

Accordingly,  Part  101-40  is  amended 
as  follows: 

1.  The  table  of  contents  for  Part  101- 
40  is  amended  by  revising,  adding, 
reserving,  or  deleting  the  following 
entries: 

PART  101-40— TRANSPORTATION 
AND  TRAFFIC  MANAGEMENT 

Subpart  101-40.1— General  Provisions 

Sec. 

101-40.101-1     Freight  and  passenger 

transportation  management  assistance. 

10140.101-2    GSA  transportation  and  traffic 
management  liaison. 

10140.103-2     International  transportation. 

10140.105    Use  of  Government-owned 
transportation  equipment. 

101-40.108    Transportation  seminars  and 
woricshops. 

101-40.109    Availability  of  transportation- 
related  contracts  and  agreements. 

101-40.109-1     Miscellaneous  transportation- 
related  contracts  and  agreements. 

10140.109-3    Mandatory  use  of 

transportation-related  contracts  and 
agreements. 


101-10.110     AssistdPce  to  economically 

disadviintaged  transportation 

businesses. 
101-10.110-1     Small  business  enterprises. 
101-40.110-2    .Minority  business  enterprises. 
10140.113     Employees  travel  and  relocation 

allowances. 

Subpart  101-40.2— Centralized  Housetiold 
Goods  Traffic  Management 

101^0.200     Scope  of  subpart. 

10140.201  Applicability. 

10140.202  The  General  Services 
Administration,  Household  Goods. 
Tender  of  Service  (TOS)  agreement. 

101-40.203     Household  goods  movement 

evaluation  procedures. 
101-40.203-1     Household  goods  rate  tenders. 
101-10.203-2     The  actual  expense  method. 
101-40.203-3    The  commuted  rate  system. 
101-40.2034     Cost  comparisons. 
101-10.204     Carrier  selection  and  distribution 

of  shipments. 
101-10.205    Quality  control. 
101^0.206     Household  goods  carriers" 

liability. 
10140.207     Household  goods  loss  and 

damage  claims. 
101^0.208     Disqualification  or  suspension  of 

household  goods  carriers. 

Subpart  101-40.3— Rates,  Routes,  and 
Services 

10140.301     GSA  rate  and  routing  services. 
101-10.303     Application  of  the  standard 

routing  principle. 
10140.303-3     Most  fuel  efficient  carrier 

mode. 
101-40.303-1     Equitable  distribution  of  traffic 

among  carriers. 
101-10.305    Transportation  negotiations. 
10140.305-2    Cost  analysis  required  on 

substantial  movements. 
101-10.305-4     [Deletedl 
101-10.305-5     (Deletedl 
101-40.306-1     Recommended  rate  tender 

format. 
10140.306-2     Required  shipping  documents 

and  annotations. 
101-40.307     (Deleted) 
101-40.307-1     [Deleted] 
10140.307-2     [Deleted] 

Subpart  101-40.4— Temporary  Nonuse, 
Disqualification  and  Suspension  of  Carriers 

101^0.400    Scope  of  subpart. 
101-40.401     General. 

101-40.402     Temporary  nonuse  of  carriers. 
101-10.402-1     Agency  responsibility. 
101^0.403    Administrative  disqualification 

of  carriers. 
101-40.403-1     Causes  and  conditions  for 

disqualification. 
101^0.403-2     Disqualification  procedures. 
101-40.404    Suspension  of  carriers. 
101-40.404-1     Causes  and  conditions  for 

suspension. 
101—10.404-2     Period  of  suspension. 
101-40.404-3     Restrictions  during  period  of 

suspension. 
101—10.404—1     Notice  of  suspension. 
101-40.404-5    Review  of  suspension. 


Subparts  101-40.5— 101-40.6— [Reserved] 

Subpart  101-40.49  Forms,  Formats,  and 
Agreements 

101^0.4906-1     GSA  Form  420.  Freight  Rate 

and  Route  Request/Response. 
101-40.4906-2    Optional  Form  280.  Uniform 

Tender  of  Rates  and/or  Charges  for 

Transportation  Charges. 
101-40.4906-a    GSA  Form  2485,  Cost 

Comparison  for  Shipping  Household 

Goods  [Commuted  Rate  System  vs. 

Actual  Expense  Method). 
101-40.4906-9    GSA  Form  3080,  Household 

Goods  Shipment  Report. 

2.  Section  101-40.000  is  revised  to  read 
as  follows: 

§101-40.000    Scope  Of  part. 

This  part  prescribes  regulations  that 
apply  to  the  freight  and  passenger 
transportation  and  traffic  management 
activities  of  executive  agencies  except 
the  Department  of  Defense.  It  also 
covers  arrangements  for  transportation 
and  related  services  by  bill  of  lading 
type  commitments.  These  regulations 
are  designed  to  ensure  that  all 
transportation  and  traffic  management 
activities  will  be  carried  out  on  the  basis 
most  advantageous  to  the  Government 
in  terms  of  economy,  efficiency,  and 
service. 

3.  Subpart  101-40.1  is  revised  to  read 
as  follows: 

Subpart  101-40.1— General  Provisions 

§  101-40.101    Transporation  Assistance. 

§  101-40.101-1     Freight  and  passenger 
transportation  management  assistance. 

(a)  Executive  agencies  of  the  United 
States  shall  request  assistance  from  the 
Department  of  State  on  shipments  of 
household  goods  moving  to,  from  and 
between  foreign  countries.  The 
administrative  support  provided  by  the 
Department  of  State  will  include  carrier 
cost  comparison,  carrier  selections  and 
quality  control  assistance. 

(b)  Executive  agencies  of  the  United 
States  without  transportation  officers  or 
those  in  need  of  assistance  concerning 
freight  (except  shipments  of  household 
goods  moving  to,  from  and  between 
foreign  countries)  and  passenger 
transportation  management  matters 
shall  request  assistance  from  the 
Transportation  and  Public  Utilities 
Service  (TPUS),  General  Services 
Administration,  Regional  offices  having 
jurisdiction  over  shipments  originating 
in  the  following  areas: 

Region  1,  General  Services  Administration 
(ITT), ).  W.  McCormack,  P.O.  and  Court 
House  (Room  820),  Boston,  MA  02019.  FTS 
223-2735:  COML  617-223-2735: 
Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  Vermont. 

Region  2,  General  Services  Administration 
(2TT),  26  Federal  Plaza,  New  York,  NY 
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§  101-40.109    Availability  of  transportation- 
related  contracts  and  agreements. 

§  1tn-40.109-1    Miscellaneous 
transportation-related  contracts  and 
agreements. 


Note. — Arrangements  for  office  relocations 
expected  to  cost  less  than  $1,500  may  be 
handled  by  the  agency  requiring  the  services. 

(d)  Whether  an  office  relocation  is 
made  under  a  GSA  term  moving 
contract  or  under  a  specific  contract 


and  contracts.  Agencies  shall  encourage 
transportation-related  minority 
enterprises  regardless  of  the  mode  of 
transportation  to  identify  themselves 
and  provide  services  that  will  support 
the  agencies'  transportation 
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10007,  FTS  264-1286,  COML  212-264-1286: 
New  Jersey,  New  York,  Puerto  Rico,  Virgin 
Islands. 

Region  3,  General  Services  Administration 
(3TT),  9th  &  Market  Streets,  Philadelphia. 
PA  19107,  FTS  597-1247,  COML  215-597- 
1247,  Delaware,  Maryland  (except  Prince 
Georges  and  Montgomery  counties), 
Pennsylvania,  Virginia  (except  Prince 
William,  Loudoun,  Fairfax,  and  Arlington 
counties). 

Region  4,  General  Services  Administration 
(4TT),  75  Spring  Street,  SW.,  Atlanta,  GA 
30303,  FTS  242-5121,  COML  404-221-5121; 
Alabama.  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee. 

Region  5,  General  Services  Administration 
(5TT),  230  S.  Dearborn  Street,  Chicago,  IL 
60604,  FTS  353-0818,  COML  312-353-0818; 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  Wisconsin. 

Region  6,  General  Services  Administration 
(6TT),  1500  E.  Bannister  Road,  Kansas  City, 
MO  64131.  FTS  258-3841,  COML  816-258- 
3841;  Iowa,  Kansas,  Missouri,  Nebraska. 

Region  7,  General  Services  Administration 
(7TT),  819  Taylor  Street,  Fort  Worth,  TX 
76102,  FTS  334-2733,  COML  817-334-2733; 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas. 

Region  8,  General  Services  Administration 
(8TT),  Building  41,  Denver  Federal  Center, 
Denver,  CO  80225,  FTS  234-2626,  COML 
303-234-2626;  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming. 

Region  9,  General  Services  Administration 
(9TT),  525  Market  Street  (MS  42),  San 
Francisco.  CA  94105,  FTS  556-3271,  COML 
415-556-3271;  Arizona,  California,  Hawaii, 
Nevada. 

Region  10,  General  Services  Administration 
(lOTT),  GSA  Center,  Auburn,  WA  98002. 
FTS  396-5411,  COML  206-833-6500;  Alaska, 
Idaho.  Oregon,  Washington. 

National  Capital  Region,  General  Services 
Administration  (WTT).  7th  and  D  Streets 
SW.,  Washington,  DC  20407,  FTS  472-2003, 
COML  202-472-2003:  Washington,  DC, 
Maryland,  (Prince  Georges  and 
Montgomery  counties),  Virginia  (Prince 
William,  Loudoun,  Fairfax,  and  Arlington 
counties). 

§  101-40.101-2    GSA  Transportation  and 
traffic  management  liaison. 

GSA  will  maintain  a  continuing 
transportation  and  traffic  management 
liaison  program  with  the  executive 
agencies  to  assist  in  the  establishment, 
improvement,  and  maintenance  of 
effective  freight  and  passenger 
transportation  and  traffic  management 
policies,  practices,  and  procedures  to 
meet  executive  agency  program 
requirements. 

§  101-40.102    Representation  before 
regulatory  bodies. 

GSA.  in  behalf  of  executive  agencies, 
will,  as  it  considers  appropriate, 
institute  formal  or  informal  action 
before  Federal  or  State  regulatory 
bodies  with  respect  to  carriers'  tariffs, 
rates,  and  operating  authority  matters. 


(See  also  §  101^10.305-1.)  Agencies  shail 
submit  their  requests  and 
recommendations  for  these  actions  to 
the  appropriate  GSA  office  specified  in 
§  101-40.101-1. 

§  1 0 1  -40. 1 03    Selection  of  carriers. 

§  101-40.103-1     Domestic  transportation. 

Preferential  treatment,  normally,  shall 
not  be  accorded  to  any  commercial 
mode  of  transportation  (motor,  rail,  air, 
or  water)  or  to  any  particular 
commercial  carrier  when  arranging  for 
domestic  transportation  services. 
However,  where  for  valid  reasons,  a 
particular  mode  of  transportation  or  a 
particular  carrier  within  that  mode  must 
be  used  to  meet  specific  program 
requirements  and/or  limitations,  only 
that  mode  or  carrier  shall  be  considered. 
Examples  of  valid  reasons  for 
considering  only  a  particular  mode  or 
carrier  are  (a)  where  only  a  certain 
mode  of  transportation  or  individual 
carrier  is  able  to  provide  the  needed 
service  or  is  able  to  meet  the  required 
delivery  date;  and  (b)  where  the 
consignee's  installation  and  related 
facilities  preclude  or  are  not  conducive 
to  service  by  all  modes  of 
transportation.  (See  also  §  101.40.303-1.) 

§  1 0 1  -40. 1 03-2    I  nternational 
transportation. 

(See  §  1-1.323  of  this  title  and  4  CFR 
52.2  for  a  certificate  required  for  nonuse 
of  U.S.-flag  vessels  or  U.S.-flag 
certificated  air  carriers.) 

(a)  U.S.-flag  ocean  carriers. 
Arrangements  for  international  ocean 
transportation  services  shall  be  made  in 
accordance  with  the  provisions  of 
section  901(b)  of  the  Merchant  Marine 
Act  of  1936.  as  amended  (46  U.S.C.  1241 
(b)),  concerning  the  use  of  privately 
owned  U.S.-flag  vessels.  (See  also  §  5A- 
19.108  of  this  title  for  implementing 
policies  and  procedures  followed  by  the 
General  Services  Administration.) 

(b)  U.S.-flag  certificated  air  carriers. 
Arrangements  for  international  air 
transportation  services  shall  be  made  in 
accordance  with  the  provisions  of 
section  5  of  the  International  Air 
Transportation  Fair  Competitive 
Practices  Act  of  1974,  dated  January  3, 
1975  (49  U.S.C.  1517),  which  requires  the 
use  of  U.S.-flag  certificated  air  carriers 
for  international  travel  of  persons  or  , 
property  to  the  extent  that  service  by 
these  carriers  is  available. 

§101-40.104    Insurance  against 
transportation  hazards. 

The  policy  of  the  Government  with 
respect  to  insurance  of  its  property 
while  in  the  possession  of  commercial 
carriers  is  set  forth  in  §  1-19.107  of  this 
title. 


§  1 0 1  -40. 105    Use  of  Government-owned 
transportation  equipment. 

Generally,  the  preferred  method  of 
transporting  property  for  the 
Government  is  through  use  of  the 
facilities  and  services  of  commercial 
carriers.  However,  under  certain 
circumstances.  Government  vehicles 
may  be  used  when  they  are  available. 
They  may  be  used  for  such  purposes  as 
local  transfer  of  property,  pickup  or 
delivery  services  which  are  not 
performed  by  the  commercial  carriers  in 
connection  with  the  line-haul 
transportation,  transportation  of 
property  to  meet  emergencies,  and 
accomplishment  of  program  objectives 
which  cannot  be  attained  through  use  of 
commercial  carriers. 

§  101-40.106    Reports. 

Each  executive  agency  shall  submit 
reports  concerning  its  transportation 
procedures,  practices,  and  operatibns  to 
the  Transportation  and  Public  Utilities 
Service,  General  Services 
Administration  (TT),  Washington,  DC 
20406,  whenever  so  requested  or  as 
prescribed  in  the  individual  sections  of 
this  subpart  or  as  provided  in  each 
specific  request. 

§  101-40.107    Surveys. 

As  necessary  and  after  adequate 
advance  notice  to  the  agencies  affected, 
or  upon  request  of  agencies,  GSA  will 
make  onsite  surveys  of  transportation 
activities  and  will  make 
recommendations,  when  necessary,  for 
changes  in  agencies'  policies,  standards, 
practices,  and  procedures  to  improve 
transportation  concepts  and  operations 
at  all  levels. 

§  1 0 1  -40. 1 08    Transportation  seminars  and 
workstiops. 

GSA  will,  from  time  to  time,  conduct 
transportation  seminars  and  workshops 
for  the  benefit  of  executive  agency 
personnel  assigned  functions  relating  to 
the  movement  of  persons  or  materials. 
The  objective  of  this  training  is  to 
broaden  traffic  management  knowledge 
and  experience  within  the  agency  and  to 
economy  of  operations.  Agencies 
desiring  assistance  should  direct  their 
request  to  the  Assistant  Commissioner, 
Office  of  Transportation  and  Travel 
Management  (TT),  Transportation  and 
Public  Utilities  Service,  General 
Services  Administration,  Washington, 
DC  20406. 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations       85755 


Household  Goods.  These  regulations  are 
incorporated  by  reference  into  Part  101- 
7.  Amendments  are  made  to  these 
regulations  from  time  to  time  as 
conditions  warrant.  Suggestions  or 
questions  concerning  regulations 


§  101-40.203    Household  goods  movement      economical  means  of  shipment  and  the 


evaluation  procedures. 

§  101-40.203-1    Household  goods  rate 
tenders. 

GSA  will  accept  or  reject  household 
goods  carriers'  rate  tenders  (see  §  101- 


employee  chooses  to  move  all  or  part  of 
the  household  goods  by  some  other 
means,  reimbursement  will  be  limited  to 
the  cost  that  would  have  been  incurred 
by  the  Government  if  the  shipment  had 
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§  101-40.109    Availability  of  transportation- 
related  contracts  and  agreements. 

§  101-40.109-1    Miscellaneous 
transportation-related  contracts  and 
agreements. 

(a)  The  Transportation  and  Public 
Utilities  Service.  General  Services 
Administration,  will,  as  considered 
necessary,  enter  into  agreements  or 
contracts  for  transportation  and  related 
services,  including  but  not  limited  to 
stevedoring,  passenger  charters,  storage, 
drayage.  packing,  marking,  ocean  freight 
forwarding,  accessorial  services, 
demurrage,  and  weighing.  (See  §  101- 
41.304-2  for  the  use  of  commercial  forms 
and  procedures  instead  of  Government 
bills  of  lading.)  These  contracts  and 
agreements  will  be  made  for  and  in 
behalf  of  all  executive  agencies. 

(b)  The  availability  of  these  contracts 
and  agreements  will  be  announced 
through  GSA  bulletins  which  will 
outline  the  specific  contractual  services 
and  the  terms  of  the  agreements.  After 
distribution  of  these  bulletins,  GSA  will 
furnish  copies  of  the  contracts  and 
agreements  to  agencies  upon  request. 

§  101-40.109-2    Office  relocation 
contracts. 

(a)  In  accordance  with  the  provisions 
of  Part  101-17,  Assignment  and 
Utilization  of  Space,  prior  approval  is 
required  from  the  Public  Buildings 
Service,  GSA,  for  agencies  desiring  to 
relocate  office  space  which  has  been 
assigned  by  GSA. 

(b)  The  Transportation  and  Public 
Utilities  Service,  GSA,  offices  specified 
in  §  101-40.101-1  will  enter  into  term 
contracts  for  office  relocations, 
estimated  to  cost  $5,000  or  less,  in  cities 
where  it  is  determined  that  these 
contracts  are  warranted.  On  single 
office  moves  exceeding  $5,000,  GSA  will 
arrange  to  contract  for  the  required 
moving  services  under  competitive 
bidding  procedures.  The  availability  of 
term  contracts  for  office  relocations  will 
be  announced  through  GSA  bulletins  as 
indicated  in  §  101-40.109(b). 

(c)  In  cities  where  term  contracts  are 
not  available  and  where  an  executive 
agency  anticipates  an  office  relocation 
estimated  to  cost  Si, 500  or  more,  GSA 
will  enter  into,  in  behalf  of  the  agency,  a 
specific  relocation  contract  or  other 
appropriate  relocation  arrangement.  As 
soon  as  possible  before  the  move, 
preferably  90  calendar  days,  the 
appropriate  GSA  office  specified  in 

§  101-40.101-1  shall  be  contacted  and 
furnished  with  pertinent  information 
concerning  the  proposed  relocation, 
such  as  the  origin,  destination,  moving 
date,  property  to  be  moved,  and  the 
agency  relocation  coordinator. 


Note. — Arrangements  for  office  relocations 
expected  to  cost  less  than  $1,500  may  be 
handled  by  the  agency  requiring  the  services. 

(d)  Whether  an  office  relocation  is 
made  under  a  GSA  term  moving 
contract  or  under  a  specific  contract 
entered  into  by  GSA  in  behalf  of  an 
individual  agency,  the  agency  being 
relocated  shall  make  operational 
arrangements  directly  with  the  moving 
contractor.  These  arrangements  shall 
include:  (1)  Issuing  the  purchase  order  or 
placing  the  work  order;  (2)  arranging  for 
direct  billing;  (3)  supervising  the  actual 
move;  (4)  processing  loss  and  damage 
claims,  if  any;  (5)  providing  certification 
on  the  contractor's  invoices;  and  (6) 
processing  the  invoice  for  direct 
payment  to  the  contractor.  The  GSA 
contracting  office  shall  be  notified  upon 
completion  of  the  relocation  and  is 
prepared  to  provide  technical  assistance 
as  necessary. 

§  101-40.109-3    Mandatory  use  of 
transportation-related  contracts  and 
agreements. 

(a)  When  a  contract  or  agreement  for 
transportation-related  services, 
including  office  relocations,  is  awarded 
in  response  to  an  agency's  specific 
request,  the  use  of  the  contract  or 
agreement  is  mandatory  for  that 
requesting  agency. 

(b)  When  term  contracts  or 
agreements  for  transportation-related 
services,  including  office  relocations,  are 
entered  into  and  awarded  by  GSA  for 
use  "as  required."  the  term  contract  or 
agreement  is  mandatory  upon  all 
executive  agencies:  however,  exceptions 
to  the  mandatory  use  of  term  contracts 
or  agreements  may  be  granted  by  the 
appropriate  GSA  office  cited  in  §  101- 
40.101-1. 

§  101-40.110    Assistance  to  economically 
disadvantaged  transportation  businesses. 

§  101-40.1 10-1     Small  business 
enterprises. 

Consistent  with  the  policies  of  the 
Government  with  respect  to  small 
business  as  set  forth  in  Subpart  1-1.7  of 
this  title,  executive  agencies  shall  place 
with  small  business  concerns  a  fair 
proportion  of  the  total  purchases  and 
contracts  for  intrastate  and  interstate 
transportation  and  related  services,  such 
as  packing  and  crating,  loading  and 
unloading,  and  local  drayage. 

§101-40.110-2    Minority  business 
enterprises. 

Consistent  with  the  policies  of  the 
Government  stated  in  Subpart  1-1.13  of 
this  title,  minority  business  enterprises 
shall  have  the  maximum  practicable 
opportunity  to  participate  in  the 
performance  of  Government  purchases 


and  contracts.  Agencies  shall  encourage 
transportation-related  minority 
enterprises  regardless  of  the  mode  of 
transportation  to  identify  themselves 
and  provide  services  that  will  support 
the  agencies'  transportation 
requirements.  The  GSA  offices  cited  in 
§  101-40.101-1  may  be  contacted  for 
assistance,  if  needed. 

§  101-40.1 1 1    Maintenance  of  tariff  files. 

(a)  The  Transportation  and  Public 
Utilities  Services,  National  Capital 
Region,  General  Services 
Administration  (WTT).  Washington,  DC 
20407.  shall  maintain  a  master  file  of 
carrier  tariffs  covering  all  modes  and 
methods  of  transportation  commonly 
used  by  executive  agencies.  Each  of  the 
10  other  Transportation  and  Public 
Utilities  Service.  GSA,  regional  offices 
will  maintain  a  tariff  file  sufficient  to 
meet  the  normal  requirements  of  the 
executive  agencies  located  within  the 
area  of  responsibility  of  the  GSA 
regional  office. 

(b)  Executive  agencies  may  maintain 
only  those  tariffs  necessary  to  meet  their 
routine  operational  requirements. 
Agencies  may  use  GSA  tariff  files  to 
meet  unusual  or  abnormal 
transportation  needs;  or,  alternatively, 
may  request  GSA  to  furnish  rates, 
freight  or  passenger  routings,  or  other 
tariff  information.  (See  §  101-^0.301  for 
use  of  GSA-furnished  rates  and  routes.) 

§  101-40.112    Transportation  factors  in  the 
location  of  Government  facilities. 

(a)  Transportation  rates,  charges,  and 
commercial  carrier  transportation 
services  shall  be  considered  and 
evaluated  before  selecting  new  site 
locations  and  during  the  planning  and 
construction  phases  in  the  establishment 
of  leased  or  relocated  Government 
installations  or  facilities. 

(b)  If  changes  in  the  location, 
relocation  or  deactivation  of 
Government  installations  or  facilities 
are  contemplated  and  will  result  in 
significant  changes  in  the  movement  of 
property,  executive  agencies  shall  use 
the  traffic  management  services  of  GSA 
to  ensure  that  consideration  is  given  to 
the  various  transportation  factors  that 
may  be  involved  in  this  relocation  or 
deactivation. 

§101-40.113    Employee  travel  and 
relocation  allowances. 

The  General  Services  Administration 
has  the  responsibility  to  prescribe  and 
promulgate  regulations  governing 
employee  travel  and  relocation 
allowances.  These  allowances  are 
published  in  the  Federal  Travel 
Regulations  and  the  Commuted  Rate 
Schedule  for  Transportation  of 
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and  other  accessorial  services  are 
predetermined  (at  least  as  to  price  per 
100  pounds)  and  if  that  method  is 
expected  to  result  in  a  real  savings  to 
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shall  be  completed  by  the  moving 
employee.  The  agency's  employee 
should  be  instructed  to  complete  the 
GSA  Form  3080,  indicating  the  quality  of 
nprfnrmanrp  nf  the  household  Qoods 


under  the  commuted  rate  system  using  a 
CBL.  the  employee,  as  the  shipper,  is 
responsible  for  filing  claims.  When 
shipments  are  made  under  the  actual 
expense  method  using  a  GEL,  the  issuing 
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Household  Goods.  These  regulations  are 
incorporated  by  reference  into  Part  101- 
7.  Amendments  are  made  to  these 
regulations  from  time  to  time  as 
conditions  warrant.  Suggestions  or 
questions  concerning  regulations 
governing  employee  travel  and 
relocation  allowances  may  be  addressed 
to  the  Director.  Federal  Travel 
Management  Division,  Transportation 
and  Public  Utilities  Service.  General 
Services  Administration  (I'll), 
Washington,  DC  20406. 

4.  Subpart  101-40.2  is  added  to  read  as 
follows: 

Subpart  101-40.2— Centralized 
Household  Goods  Traffic  Management 

§  101-40.200    Scope  of  subpart. 

This  subpart  prescribes  regulations 
concerning  the  movement  of  household 
goods  and  personal  effects  of 
Government  employees  (and  their 
families)  who  are  eligible  for  relocation 
in  connection  with  their  employment. 
Under  the  centralized  household  goods 
traffic  management  program,  GSA  will 
provide  agencies  with  cost  comparisons, 
the  names  of  carriers  eligible  to  handle 
specific  shipments,  and  requested 
administrative  support  related  to  the 
Government  employees'  household 
goods  movements. 

§  101-40.201    Applicability. 

(a)  This  subpart  applies  to  executive 
agencies.  In  addition  to  the  Department 
of  Defense,  uniformed  personnel  of  the 
U.S.  Coast  Guard  are  exempt  from  this 
subpart. 

(b)  Cost  comparisons  between  the 
commuted  rate  system  and  the  actual 
expense  method,  as  required  in  §  101- 
40.203-4,  apply  only  to  movements 
within  the  conterminous  United  States. 

§  101-40.202    The  General  Services 
Administration  Household  Goods  Tender  of 
Service  (TOS)  agreement. 

As  part  of  the  centralized  household 
goods  traffic  management  program,  GSA 
has  developed  a  master  household 
goods  tender  of  service  (TOS) 
agreement.  This  agreement  establishes 
carrier  service  and  performance 
standards  which  participating  carriers 
agree  to  provide.  Commercial  carriers 
who  desire  to  participate  in  this  program 
must  enter  into  an  individual  TOS 
agreement  with  GSA,  acting  in  behalf  of 
executive  agencies.  Carriers  that  desire 
to  enter  into  a  TOS  agreement  or 
agencies  desiring  additional  information 
should  contact  the  Office  of  the 
Assistant  Commissioner  for 
Transportation  and  Travel  Management. 
General  Services  Administration 
(TTMS).  Washington,  DC  20406. 


§  101-40.203    Household  goods  movement 
evaluation  procedures. 

§  101-40.203-1     Household  goods  rate 
tenders. 

GSA  will  accept  or  reject  household 
goods  carriers'  rate  tenders  (see  §  101- 
40.306)  on  behalf  of  executive  agencies. 

(a)  Interstate  shipments.  Household 
goods  carriers'  TOS  agreements  and 
individual  carrier  rate  tenders  covering 
interstate  shipments  shall  be  submitted 
to  the  Office  of  the  Assistant 
Commissioner  for  Transportation  and 
Travel  Management.  General  Services 
Administration  (TTMS).  Washington, 
DC  20406. 

(b)  Intrastate  shipments.  Household 
goods  carriers'  TOS  agreements  and 
individual  carrier  rate  tenders  covering 
intrastate  shipments  shall  be  submitted 
to  the  appropriate  GSA  office  specified 
in  §  101^0.101-1  which  has 
responsibility  over  the  State  specified  in 
the  rate  tender. 

§  101-40.203-2    The  actual  expense 
method. 

(a)  For  the  purpose  of  the  centralized 
household  goods  traffic  management 
program  described  in  this  Subpart  101- 
40.2,  authorized  shipments  of 
Government  employees'  household 
goods  moving  under  a  Government  bill 
of  lading  (GEL)  are  classified  as  "actual 
expense  method"  shipments.  Under  this 
method  the  appropriate  GSA  office 
specified  in  §  101-40.101-1  that 
processes  the  shipment  (1)  furnishes  the 
cost  comparison  (see  §  101-40.230-4),  (2) 
specifies  the  name(s)  of  carrier(s) 
eligible  to  handle  the  shipment,  and  (3) 
will  assist  in  an  advisory  capacity  in 
filing  loss  and  damage  claims,  if 
requested.  Under  this  method,  the 
Government,  not  the  employee,  is 
considered  as  the  shipper,  and  the 
Government  reimburses  the  carrier  for 
the  applicable  transportation  charges. 
The  actual  cost  of  transportation, 
including  related  accessorial  carrier 
services,  falling  within  the  employee's 
authorized  weight  allowance  (11.000 
pounds  for  employees  with  immediate 
families;  7,500  pounds  for  employees 
without  immediate  families)  shall  be 
allowed  at  the  Government's  expense. 
Under  the  actual  expense  method,  the 
shipment  is  made  using  a  GEL.  Agencies 
are  responsible  for  preparing  the  GEL. 
booking  the  shipment  and  filing  loss  and 
damage  claims. 

(b)  When  an  agency  makes  the  final 
determination  that  the  actual  expense 
method  will  be  used,  the  Government's 
financial  obligation  for  the  shipment  of 
the  employee's  household  goods  is 
established.  Once  the  actual  expense 
method  is  authorized  as  the  most 


economical  means  of  shipment  and  the 
employee  chooses  to  move  all  or  part  of 
the  household  goods  by  some  other 
means,  reimbursement  will  be  limited  to 
the  cost  that  would  have  been  incurred 
by  the  Government  if  the  shipment  had 
been  made  in  one  lot  from  one  origin  to 
one  destination  by  the  available  low 
cost  carrier  on  a  Government  bill  of 
lading. 

(c)  When  an  employee  chooses,  for 
personal  reasons,  to  use  a  higher  cost 
carrier  than  the  carrier  selected  by  the 
Government,  excess  costs  will  be  paid 
by  the  Government  directly  to  the 
carrier  and  then  collected  from  the 
employee.  Agencies  are  cautioned  to 
counsel  employees  as  to  their 
responsibilities  under  this  alternative. 

(d)  When  an  employee  chooses  to  use 
a  rental  truck,  trailer  or  private 
conveyance,  reimbursement  will  be 
limited  to  the  actual  costs  incurred  (e.g.. 
truck  rental,  material  handling 
equipment,  packaging  materials, 
gasoline,  toll  charges,  etc.)  not  to  exceed 
the  maximum  amount  authorized  in 
paragraph  (b)  above. 

§  101-40.203-3    The  commuted  rate 
schedule. 

The  commuted  rate  schedule  is 
published  in  GSA  Bulletin  FPMR  A-2 
and  contains  allowances  for 
reimbursement  of  Government 
employees  who  are  authorized  to 
transport  their  household  goods  at 
Government  expense.  In  addition  to 
transportation  allowances,  the 
commuted  rate  schedule  includes 
allowances  for  various  related 
accessorial  expenses,  including  packing 
and  crating,  storage-in-transit,  carrier 
labor  charges,  appliance  servicing,  and 
piano/organ  handling.  Under  the 
commuted  rate  schedule  the  employee  is 
responsible  for  making  all  arrangements 
with  the  carrier;  filing  loss  and  damage 
claims,  if  any,  with  the  carrier;  and 
making  payment  to  the  carrier  after  the 
shipment  has  been  completed.  Under  the 
commuted  rate  schedule,  the  shipment  is 
moved  using  a  commercial  bill  of  lading 
(CEL).  The  use  of  household  goods  rate 
tenders  (see  §  101-40.203-1)  is  not 
authorized  when  household  goods  are 
shipped  under  the  commuted  rate 
schedule. 

§  101-40.203-4    Cost  comparisons. 

(a)  As  stated  in  paragraph  2-8.3c(4)(a) 
of  the  Federal  Travel  Regulations  (FPMR 
Part  101-7).  the  commuted  rate  system 
shall  be  used  for  individual  employee 
transfers  without  consideration  being 
given  to  the  actual  expense  method, 
except  that  the  actual  expense  method 
may  be  used  if  the  actual  costs  to  be 
incurred  by  the  Government  for  packing 
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Shipment  category 


Shipment  weight 


Suriace  shipments 
(other  than 
uncrated  used 
household  goods) 


10,000  pounds  and  over  or  shipments 
that  occupy  the  full  visible  capacity 
(see  note)  of  a  railcar  or  intercity 
motor  vehicle  regardless  of  weight 


by  the  use  of  GSA  Form  420  or  GSA 
2485.  as  appropriate. 

(1)  On  shipments  that  are  rated  or 
routed  by  GSA,  agencies  will  furnish  the 
necessary  details  concerning  the 


meet  an  agency's  transportation  service 
requirements  for  each  individual 
shipment: 

(a)  Availability  and  suitability  of 
carrier  equipment: 


85756 
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and  other  accessorial  services  are 
predetermined  (at  least  as  to  price  per 
100  pounds)  and  if  that  method  is 
expected  to  result  in  a  real  savings  to 
the  Government  of  $100  or  more.  Under 
the  centralized  household  goods  traffic 
management  program,  agencies  shall 
obtain  cost  comparisons  from  the 
appropriate  GSA,  TPUS,  office  specified 
in  §  101^0.101-1. 

(b)  Requests  for  cost  comparisons 
shall  be  made  as  far  in  advance  of  the 
moving  date  as  possible  (preferably  30 
calendar  days)  and  shall  contain  the 
following  information; 

(1)  Name  of  employee  to  be  moved; 

(2)  Origin  city,  county,  and  State; 

(3)  Destination  city,  county,  and  State; 

(4)  Anticipated  or  actual  date 
household  goods  are  to  be  picked  up; 

(5)  Estimated  weight  of  shipments: 

(6)  Number  of  days  storage-in-transit 
is  required  (if  applicable);  and 

(7)  Other  pertinent  data. 

(c)  Agencies  should  use  GSA  Form 
2485,  Cost  Comparison  for  Shipping 
Household  Goods  (Commuted  Rate 
System  vs.  Actual  Expense  Methods)  for 
this  purpose.  (See  §  101^0.4906-8.)  In 
case  of  an  emergency  or  an  imminent 
moving  date  (less  than  10  workdays), 
these  details  may  be  transmitted  to  GSA 
by  phone.  If  information  is  received  by 
phone,  the  response  will  be  made  by 
phone  when  requested.  Regardless,  all 
cost  comparisons  and  carrier  selection 
information  will  be  confirmed  in  writing 
by  GSA.  Agencies  will  make  the  final 
determination  as  to  the  method  of 
shipment  (actual  expense  method  or 
commuted  rate  system],  based  on  the 
results  of  the  cost  comparison  furnished 
by  GSA. 

§  101-40.204    Carrier  selection  and 
distribution  of  shipments. 

Results  of  the  cost  comparison  will  be 
furnished  to  the  requesting  agency 
together  with  the  names  and  points  of 
contract  for  at  least  three  qualified 
carriers  eligible  to  handle  the  shipment. 
If  the  rates  of  these  carriers  differ,  the 
carrier  offering  the  lowest  rate  should  be 
used  by  the  requesting  agency.  Carriers 
offering  higher  rates  or  charges  should 
be  used  only  if  the  less  costly  carrier 
cannot  accept  the  shipment. 

§  101-40.205    Quality  control. 

(a)  When  the  GSA.  TPUS,  Office 
specified  in  §  101-40.101-1  furnishes  a 
cost  comparison  indicating  that  the 
actual  expense  method  is  less  costly,  a 
GSA  Form  3080,  Household  Goods 
Shipment  Report  (See  §  101-4906-9) 
shall  be  provided  together  with  GSA 
"orm  2485  to  the  requesting  agency. 
GSA  Form  3080  is  a  mailable  form  that 
contains  a  self-addressed  portion,  which 


shall  be  completed  by  the  moving 
employee.  The  agency's  employee 
should  be  instructed  to  complete  the 
GSA  Form  3080,  indicating  the  quality  of 
performance  of  the  household  goods 
carrier  upon  completion  of  the 
household  goods  move,  and  to  mail  it  to 
the  GSA  office  which  provided  the  cost 
comparison.  Information  compiled  from 
completed  reports  will  be  used  by  GSA 
to  monitor  carrier  performance  and  to 
determine  whether  suspension  or 
disqualification  actions  should  be 
considered  as  provided  in  §  101-40.208. 

(b)  Agencies  may  submit  other 
documented  instances  of  inadequate 
carrier  service  or  performance  to  GSA, 
TPUS,  offices  specified  in  §  101-40.101- 
1.  Sufficient  details  must  be  furnished  to 
identify  specific  shipments. 

§  101-40.206    Household  goods  carriers' 
liability. 

(a)  Ordinarily,  it  is  the  policy  of  the 
Government  to  assume  its  own  risks  of 
loss.  (See  also  §  1-19.107  of  this  title.) 
This  policy  also  applies  to  personal 
property  during  transportation. 
Therefore,  when  a  Government 
employee's  household  goods  are  shipped 
under  the  commuted  rate  system  using  a 
CBL  or  under  the  actual  expense  method 
using  a  GBL,  they  are  based  on  a  limited 
carrier  liability  of  60  cents  per  pound  per 
article. 

(b)  In  the  event  of  loss  or  damage,  the 
employee's  recovery  from  the  carrier  is 
restricted  to  this  limited  carrier  liability. 
Carriers  have  tariff  provisions  that 
provide  increased  liability  at  a  valuation 
of  $1.25  times  the  weight  of  the  shipment 
in  pounds  or  a  higher  lump  sum 
according  to  the  employee's  value  of  the 
shipment.  These  higher  valuations  are 
generally  available  at  50  cen»s  per  $100 
of  valuation.  However,  the  added  cost 
for  the  increased  carrier  liability  is  not 
reimbursable  by  the  Government  but 
must  be  borne  by  the  employee.  Under 
the  actual  expense  method,  if  the 
employee  requests  a  higher  valuation 
and  agrees  in  writing,  the  excess  cost 
will  be  paid  by  the  Government  and 
then  collected  from  the  employee.  This 
information  applies  to  interstate 
shipments.  Carrier  liability  and 
increased  valuation  charges  may  differ 
on  intrastate  shipments.  For  these 
shipments,  the  appropriate  GSA  office 
should  be  contacted. 

§  101-40.207    Household  goods  loss  and 
damage  claims. 

Claims  for  loss  or  damage  to 
household  goods  will  normally  be  filed 
and  processed  with  the  destination  or 
delivering  carrier  as  part  of  the  bill  of 
lading  contract  between  the  carrier  and 
the  shipper.  When  shipments  are  made 


under  the  commuted  rate  system  using  a 
CBL.  the  employee,  as  the  shipper,  is 
responsible  for  filing  claims.  When 
shipments  are  made  under  the  actual 
expense  method  using  a  GBL,  the  issuing 
agency,  as  the  shipper,  will  assist  the 
employee  in  filing  claims.  Under  the 
Military  and  Civilian  Employees"  Claims 
Act  of  1964.  as  amended  (31  U.S.C.  241). 
employees  may  file  claims  against  the 
United  States  for  not  more  than  $15,000 
for  damage  to  or  loss  of  personal 
property  incident  to  the  employee's 
service:  this  applies  to  commuted  rate 
moves  as  well  as  actual  expense  moves. 
If  the  carrier's  liability  stated  in  §  101- 
40.206  is  less  than  the  loss  or  damage 
sustained  by  the  employee,  executive 
agencies  may  use  the  provisions  of  this 
act  to  more  fully  compensate  the 
employee.  Agencies  should  advise  their 
employees  regarding  the  use  of  this  act 
for  reimbursement  of  loss  and  damage 
to  household  goods  shipments  using  a 
CBL  or  GBL.  Additional  information 
concerning  processing  loss  and  damage 
claims  may  be  obtained  from  the 
appropriate  GSA,  TPUS,  office  specified 
in  §  101^0.101-1. 

§  101-40.208    Disqualification  or 
suspension  of  household  goods  carriers. 

Based  on  information  obtained  from 
completed  GSA  Forms  3080  or 
documented  instances  of  other  service 
complaints  or  deficiencies.  GSA,  TPUS 
offices  or  executive  agencies  may 
disqualify  or  suspend  household  goods 
carriers  in  accordance  with  the 
procedures  specified  in  §  101-40.4. 

5.  Subpart  101-40.3,  with  a  new 
caption,  is  revised  to  read  as  follows: 

Subpart  101-40.3— Rates,  Routes,  and 
Services 

§  101-40.300    Scope  of  subpart. 

This  subpart  prescribes  regulations 
governing  the  determination  and  use  of 
rates  and  related  data  in  the 
transportation  of  persons  and  property 
for  the  Government;  selection  of  the 
mode  of  transportation  and  the  carrier 
or  carriers  within  the  mode;  and 
negotiations  of  classification  ratings, 
rates,  and  services. 


§  101-40.301 
services. 


GSA  rate  and  routing 


(a)  Except  as  otherwise  provided  in 
this  subpart,  executive  agencies  shall 
obtain  rate  and/or  routing  information 
from  the  appropriate  GSA 
transportation  office  specified  in  §  101- 
40.101-1  when  they  have  a  planned 
group  of  25  or  more  individuals  traveling 
at  one  time  from  the  same  origin  to  the 
same  destination  or  when  they  have 
freight  shipments  that  fall  within  the 
following  categories; 
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supplies,"  shall  not  be  used  as  bill  of 
lading  descriptions. 

(b)  A  shipment  containing  hazardous 
materials,  such  as  explosives, 
flammable  liquids,  flammable  solids, 
oxidizers,  or  Doison  A  or  ooison  B,  shall 


shipments  will  not  exceed  100.000 
pounds. 

Note. — Agencies  making  surface  shipments 
under  agency-negotialed  rales  are  exempt 
from  obtaining  GSA  rate  and  routing 
information  as  required  in  §  101-40.101-1. (1). 


(b)  Carriers  may  purchase  Optional 
Form  280  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  or  print  it 
commercially.  When  ordering  this  form 
from  the  Suoerintendent  of  Documents. 
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Shipment  category 


Shipment  weight 


Surlace  shipments 
(other  than 
uncrated  used 
household  goods) 
(See  101-40,305- 
3(a)  for 
exemption). 

Air  shipments 

Uncrated  used 
household  goods 
shipments 


10,000  pounds  and  over  or  shipments 
that  occupy  the  full  visible  capacity 
(see  note)  of  a  railcar  or  intercity 
motor  vehicle  regardless  of  weight 


1.000  pounds  and  over 

All  shipments,  regardless  of  weight 
(except  will  not  apply  on  shipments 
moving  in  foreign  commerce),  (See 
Subpart  101-40  2  for  shipments 
moving  within  the  conterminous 
US) 


Note. — Full  visible  capacity  generally  means  that  quantity 
of  freight  which  in  the  manner  loaded  so  fills  a  vehicle  that 
no  additional  article  in  the  shipping  form  tendered  identical  in 
size  to  the  largest  article  m  the  shipment  can  be  loaded  in  or 
on  the  vehicle.  Consult  governing  tariffs  for  precise  definition 
and  application 

(1)  Exemption  to  the  provisions  of 

§  101^0.301(a)  is  granted  to  the  Federal 
Emergency  Management  Agency 
(FEMA),  Department  of  Energy  (DOE), 
National  Aeronautics  and  Space 
Administration  (NASA)  and  United 
States  Department  of  Agriculture 
(USDA)  to  the  following  extent; 

FEMA     Initial  positioning  of  mobile  homes 
shipped  in  response  to  disasters. 

DOE    Priority  energy  and  classified  defense 
and  nuclear  waste  management  shipments. 

NASA    Shipments  of  key.  critical  items 
necessary  to  the  success  of  space  and 
aerospace  research,  development, 
acquisition,  flight  or  launch  activities. 

USDA     Emergency  shipments  of  forest  fire 
fighting  materials  and  equipment. 
Household  goods  shipments  to  and  from 
isolated  areas. 

(2)  To  meet  other  transportation 
exigencies  of  a  critical  and  recurring 
nature,  executive  agencies  including 
those  agencies  exempted  to  the  extent 
noted  in  paragraph  (1)  of  this  section 
may  request  the  GSA  transportation 
office  having  jurisdiction  (See  §  101- 
40.101-1)  to  grant  relief  from  the  routing 
requirements  of  this  section.  In  a  local 
emergency,  which  precludes  the 
requesting  of  routing  instructions  in 
accordance  with  the  requirements  of 
this  section,  routing  by  any  mode  may 
be  made  without  prior  approval. 
Requests  for  exemption  shall  be  in 
writing,  and  the  GSA  transportation 
office  will  accept  or  deny  the  request  by 
written  instructions  to  the  requesting 
agency.  Exemptions  will  apply  for  a 
duration  of  time  not  to  exceed  one  year, 
however,  on  written  request  an 
exemption  may  be  renewed  or  extended. 

(b)  Agencies  shall  submit  requests  for 
rate  and  route  information  to  the 
appropriate  regional  office. 
Transportation  and  Public  Utilities 
Service,  General  Services 
Administration,  listed  in  §  101^0.101-1. 
Agencies  may  telephone  urgent  requests 
to  GSA.  Replies  will  be  made  by 
telephone  and  confirmed  upon  request 


by  the  use  of  GSA  Form  420  or  GSA 
2485.  as  appropriate. 

(1)  On  shipments  that  are  rated  or 
routed  by  GSA,  agencies  will  furnish  the 
necessary  details  concerning  the 
shipment  as  far  in  advance  of  the 
proposed  shipping  date  as  possible.  For 
freight  shipments,  GSA  Form  420, 
Freight  Rate  and  Route  Request/ 
Response  (see  §  101-40.4906-1)  may  be 
used  for  this  purpose.  The  procedures  in 
Subpart  101-40.2  shall  be  followed  when 
requesting  household  goods  rate  and 
route  information  on  shipments  moving 
within  the  conterminous  United  States. 

(2)  To  eliminate  the  need  for  repetitive 
routing  instructions,  the  GSA 
transportation  offices  listed  in  §  101- 
40.101-1  may  issue  standing  route  orders 
to  cover  normal  repetitive  movements 
(two  or  more  shipments  per  month]  of 
specifiec  items  between  specified  points 
by  any  mode  of  transportation. 
Ordinarily,  a  standing  route  order  will 
be  issued  when  the  origin,  destination, 
commodity(ies)  and  frequency  of 
shipments  constitute  a  repetitive  traffic 
pattern.  The  GSA  transportation  office 
will  maintain  a  standing  route  order  file 
and  review  routings  at  60  day  intervals 
from  the  date  of  their  issuance  to  assure 
current  application  of  rates,  ratings, 
routes  and  classification.  When  required 
by  changed  conditions,  GSA  shall 
provide  the  requesting  agency  with 
revised  routing  instructions. 

(c)  Agencies  are  encouraged,  but  not 
required,  to  request  GSA-furnished  rate 
or  routing  information  for  their  freight 
shipments  that  are  less  than  the 
shipment  weights  specified  in  paragraph 
(a)  of  this  section. 

(d)  Executive  agency  shippers  will 
comply  with  all  state  and  local,  as  well 
as  Federal,  laws  and  regulations  relating 
to  vehicular  size  and  weight  limitations. 

§  101-40.302    Standard  routing  principle. 

Shipments  shall  be  routed  using  the 
mode  of  transportation,  or  individual 
carrier  or  carriers  within  the  mode,  that 
can  provide  the  required  service  at  the 
lowest  overall  delivered  cost  to  the 
Government. 

§  101-40.303    Application  of  the  standard 
routing  principle. 

In  the  application  of  the  standard 
routing  principle,  the  major  factors  to  be 
considered  are,  in  the  order  of  their 
importance,  satisfactory  carrier  service, 
overall  cost  considerations,  most  fuel 
efficient  carrier/mode,  and  equitable 
distribution  of  traffic  among  carriers. 

§  101-40.303-1    Service  requirements. 

The  following  factors  shall  be 
considered  in  determining  whether  a 
carrier  or  mode  of  transportation  can 


meet  an  agency's  transportation  service 
requirements  for  each  individual 
shipment; 

(a)  Availability  and  suitability  of 
carrier  equipment: 

(b)  Shipping  and  receiving  facilities  at 
origin  and  destination; 

(c)  Pickup  and/or  delivery  service 
(including  inside  pickup  or  delivery),  if 
required: 

(d)  Availability  of  required 
accessorial  and  special  services,  if 
needed; 

(e)  Estimated  time  in  transit: 

(f)  Record  of  past  performance  of  the 
carrier:  and 

(g)  Transit  privileges  when  available. 

§  101-40.303-2    Cost  considerations. 

When  developing  cost  comparisons  to 
determine  the  most  economical  routing 
of  shipments  consistent  with  service 
requirements,  consideration  shall  be 
given  to  costs  of  packing,  loading  and 
unloading,  bracing,  blocking,  extra 
handling,  drayage,  pickup  and  delivery, 
and  other  accessorial  services,  as  well 
as  the  line-haul  rate. 

§  101-40.303-3    Most  fuel  efficient  carrier/ 
mode. 

When  more  than  one  mode,  or  more 
than  one  carrier  within  a  mode,  can 
satisfy  the  service  requirements  of  a 
specific  shipment  at  the  same  lowest 
aggregate  delivered  cost,  the  carrier/ 
mode  determined  to  be  the  most  fuel 
efficient  shall  be  selected.  In 
determining  the  most  fuel  efficient 
carrier/mode,  consideration  shall  be 
given  to  such  factors  as  use  of  the 
carrier's  equipment  in  "turn  around" 
service,  proximity  of  carrier  equipment 
to  the  shipping  activity,  and  ability  of 
carriers  to  provide  the  most  direct 
service  to  the  destination  points. 

§  101-40.303-4    Equitable  distribution  of 
traffic  among  carriers. 

When  more  than  one  mode  of 
transportation,  or  more  than  one  carrier 
within  a  mode,  can  provide  equally 
satisfactory  service  at  the  same  overall 
cost  and  all  modes  are  equally  fuel 
efficient,  the  traffic  shall  be  distributed 
as  equally  as  practicable  among  the 
modes  and  among  the  carriers  within 
the  modes. 

§  101-40.304    Description  of  property  for 
shipment. 

(a)  Each  shipment  shall  be  described 
on  the  bill  of  lading  or  other  shipping 
document  as  specified  by  the  governing 
freight  classification,  carrier's  tariff,  or 
rate  tender.  Shipments  shall  be 
described  as  specifically  as  possible. 
Trade  names  such  as  "Foamite"  or 
"Formica"  or  general  terms  such  as 
"vehicles, "  "furniture,"  or  "Government 
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to  the  Transportation  and  Public 
Utilities  Service,  General  Services 
Administration  WTT,  Washington,  DC 
20407.  Also,  two  copies  (including  at 
least  one  signed  copy)  shall  be  promptly 

_..u ;i»_J  i„  4U_  /-• i  c ; 


day  nonuse  periods  shall  require 
advance  approval  of  the  Director, 
Transportation  Management  Division. 
TPUS,  General  Services  Administration 
(TTM),  Washington,  DC  20406,  and  shall 


documentation  shall  be  forwarded 
immediately  to:  Director,  Transportation 
Management  Division,  Transportation 
and  Public  Utilities  Service,  General 
Services  Administration  (TTM), 
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supplies."  shall  not  be  used  as  bill  of 
lading  descriptions. 

(b)  A  shipment  containing  hazardous 
materials,  such  as  explosives, 
flammable  liquids,  flammable  solids, 
oxidizers,  or  poison  A  or  poison  B,  shall 
be  prepared  for  shipment  and  described 
on  bills  of  lading  or  other  shipping 
documents  in  accordance  with  the 
Department  of  Transportation 
Hazardous  Materials  Regulations,  49 
CFR  Parts  170  thru  177. 

(c)  Agency  requests  for  specific  freight 
descriptions  shall  be  submitted  to  the 
appropriate  Transportation  and  Public 
Utilities  Service  office  as  listed  in  §  101- 
40.101-1. 

§  101-40.305    Transportation  negotiations. 

§  1 0 1  -40.305- 1     Negotiations  by  GSA. 

Except  as  provided  in  §  101-40.305-3, 
GSA  will  conduct  all  transportation 
negotiations  for  executive  agencies  to 
establish  or  modify  rates,  fares,  charges, 
ratings,  services,  and  the  rules  or 
regulations  pertaining  thereto. 

§  101-40.305-2    Cost  analysis  required  on 
substantial  movements. 

Except  as  provided  in  §  101^0.305-3, 
executive  agencies  shall  submit  to  the 
appropriate  GSA  regional 
Transportation  and  Public  Utilities 
Service  office,  as  listed  in  §  101^0.101- 
1,  complete  information  concerning 
planned  transportation  so  that  a  cost 
analysis  may  be  made  to  determine 
whether  negotiation  is  appropriate.  This 
information  should  be  submitted  as  far 
in  advance  of  the  planned 
transportation  as  possible.  The 
information  supplied  shall  be  detailed 
and  shall  include  but  not  be  limited  to 
the  number  of  individuals  traveling  as  a 
group,  property  characteristics  (those 
requiring  shipment  in  bags,  boxes  or 
bulk;  hazardous  properties;  weight; 
dimension;  density;  value;  and 
susceptibility  to  damage),  origin, 
destination,  number  of  shipments, 
weight  per  shipment,  planned  shipping 
schedule,  and  planned  required  delivery 
date.  The  provisions  of  this  subsection 
shall  apply  to  all  transportation  payable 
by  the  Government. 

§  101-40.305-3    Negotiations  by  other 
executive  agencies. 

Except  for  the  transportation  of  an 
employee's  personal  household  goods 
and  the  relocation  of  offices,  the 
executive  agencies  are  authorized  to 
initiate  and  conduct  negotiations  on 
their  own  behalf  under  the  following 
conditions: 

(a)  When  the  total  planned  quantity  of 
property  to  be  shipped  does  not  exceed 
100,000  pounds  per  shipment  or  when 
the  known  aggregate  of  several 


shipments  will  not  exceed  100,000 

pounds. 

Note. — Agencies  making  surface  shipments 
under  agency-negotiated  rales  are  exempt 
from  obtaining  GSA  rate  and  routing 
information  as  required  in  §  101-40.101-1.(1). 

(b)  Except  as  otherwise  provided  in 
the  Federal  Property  Management 
Regulations  A-15,  or  as  it  may  be 
amended,  when  planned  group  travel, 
under  Standard  Form  1169,  U.S. 
Government  Transportation  Request, 
consists  of  fewer  than  25  individuals 
traveling  at  one  time  from  the  same 
origin  to  the  same  destination. 

(c)  When  the  planned  shipment  is  less 
than  that  which  would  require  the 
assessment  of  carload  or  truckload 
rates. 

(d)  When  approval  to  negotiate  is 
granted  by  the  General  Services 
Administration  (TT),  Washington,  DC 
20406,  or  the  appropriate  GSA  regional 
Transportation  and  Public  Utilities 
office. 

Note.— §  101-40.305-3  does  not  prohibit 
executive  agencies  from  seeking  GSA 
assistance  in  negotiations. 

§  1 0 1  -40.306    Rate  tenders  to  the 
Government. 

Under  the  provisions  of  section  10721 
(formerly  section  22)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  10721), 
common  carriers  are  permitted  to  submit 
tenders  to  the  Government  which 
contain  rates  lower  than  published  tariff 
rates  available  to  the  general  public.  In 
addition,  rate  tenders  may  be  applied  to 
shipments  other  than  those  made  by  the 
Government  provided  the  total  benefits 
accrue  to  the  Government;  that  is, 
provided  the  Government  pays  the 
charges  or  directly  and  completely 
reimburses  the  party  tliat  initially  bears 
the  freight  charges  (Interpretation  of 
Government  Rate  Tariff  for  Eastern 
Central  Motor  Carriers  Association,  Inc., 
332  I.C.C.  161  (1968)). 

§  101-40.306-1     Recommended  rate  tender 
format. 

(a)  Only  those  rate  tenders  which 
have  been  submitted  by  the  carriers  in 
writing  and  which  apply  to  shipments  of 
the  U.S.  Government  shall  be  considered 
for  use  by  executive  agencies.  Carriers 
should  be  encouraged  to  use  Optional 
Form  280,  Uniform  Tender  of  Rates  and/ 
or  Charges  for  Transportation  Services, 
illustrated  in  §  101-40.4906-2,  when 
preparing  and  submitting  rate  tenders  to 
the  Government.  Rate  tenders  that  are 
ambiguous  in  meaning  shall  be  resolved 
in  favor  of  the  Government;  therefore, 
explicit  terms  and  conditions  are 
necessary  to  preclude 
misunderstandings  by  the  parties  to  the 
rate  tender. 


(b)  Carriers  may  purchase  Optional 
Form  280  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  or  print  it 
commercially.  When  ordering  this  form 
from  the  Superintendent  of  Documents, 
specify  national  stock  number  7540-01- 
092-8057.  When  printing  this  form 
commercially,  carriers  shall  ensure  that 
the  form  conforms  to  the  same  size, 
wording,  and  arrangement  of  the 
approved  optional  form  and,  while  no 
minimum  grade  or  paper  is  set,  carriers 
shall  provide  a  reasonable  grade  of 
paper  stock. 

§  101-40.306-2    Required  shipping 
documents  and  annotations. 

(a)  To  qualify  for  transportation  under 
section  10721  rates,  property  must  be 
shipped  by  or  for  the  Government  on: 

(1)  Government  bills  of  lading; 

(2)  Commercial  bills  of  lading 
endorsed  to  show  that  these  bills  of 
lading  are  to  be  converted  to 
Government  bills  of  lading  after  delivery 
to  the  consignee;  or 

(3)  Commercial  bills  of  lading  showing 
that  the  Government  is  either  the 
consignor  or  the  consignee  and  endorsed 
with  the  following  statement; 
"Transportation  hereunder  is  for  the 
(name  the  specific  agency,  such  as  the 
General  Services  Administration)  and 
the  actual  total  transportation  charges 
paid  to  the  carrier(s)  by  the  consignor  or 
consignee  are  assignable  to,  and  are  to 
be  reimbursed  by,  the  Government." 

(b)  When  a  rate  tender  is  used  for 
transportation  furnished  under  a  cost- 
reimbursable  contract,  the  following 
endorsement  shall  be  used  on  covering 
commercial  bills  of  lading: 

"Transportation  hereunder  is  for  the  (name 
the  specific  agency,  such  as  the  General 
Services  Administration),  and  the  actual  total 
transportation  charges  paid  to  the  carrier(s) 
by  the  consignor  or  consignee  are  to  be 
reimbursed  by  the  Government,  pursuant  to 
cost  reimbursable  contract  number  (  ). 

This  may  be  confirmed  by  contacting  the 
agency  representative  at  (name  and 
telephone  number)."  (See  332  ICC  161.) 

(c)  To  ensure  proper  application  of  a 
Government  rate  tender  on  all 
shipments  qualifying  for  their  use,  the 
issuing  officer  shall  show  on  the  bills  of 
lading  covering  these  shipments  the 
applicable  rate  tender  number  and 
carrier  identification,  such  as,  "ABC 
Transportation  Company,  Tender  ICC 
No.  374."  In  addition,  if  commercial  bills 
of  lading  are  used,  they  shall  be 
endorsed  as  specified  in  paragraphs  (a) 
or  (b)  of  this  section,  as  necessary. 

§  101-40.306-3    Distribution. 

Each  agency  receiving  rate  tenders 
shall  promptly  submit  one  signed  copy 


to  the  Transportation  and  Public 
Utilities  Service,  General  Services 
Administration  WTT,  Washington,  DC 
20407.  Also,  two  copies  (including  at 
least  one  signed  copy)  shall  be  promptly 
submitted  to  the  General  Services 
Administration  (TAD),  Chester  A. 
Arthur  Building,  Washington,  DC  20406. 

§  101-40.306-4    Bill  of  lading 
endorsements. 

To  ensure  application  of  Government 
rate  tenders  to  all  shipments  qualifying 
for  their  use,  bills  of  lading  covering  the 
shipments  shall  be  endorsed  with  the 
applicable  tender  or  quotation  number 
and  carrier  identification;  e.g..  "Section 
10721  quotation  ABC  Transportation 
Company  I.C.C.  No.  143."  In  addition, 
where  commercial  bills  of  lading  are 
used  rather  than  Government  bills  of 
lading,  the  commercial  bills  of  lading 
shall  be  endorsed  in  conformance  with 
the  provisions  set  forth  in  §  101-40.306- 
2(a).  (For  specific  regulations  covering 
transportation  generated  under  cost- 
reimbursement  type  contracts,  see  §  1- 
19.109  of  this  title.) 

6.  Subpart  101-40.4  is  added  to  read  as 
follows: 

Subpart  101-40.4— Temporary  Nonuse, 
Disqualification,  and  Suspension  of 
Carriers 

§  101-40.400    Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  governing  the  temporary 
nonuse,  disqualification,  and  suspension 
of  carriers  transporting  freight, 
household  goods,  or  passengers  for  the 
account  of  executive  agencies. 

§  101-40.401     General. 

Temporary  nonuse,  disqualification, 
and  suspension  are  measures  taken  to 
exclude  carriers  from  participating  in 
GSA  routed  or  unrouted  movements  of 
persons  or  freight  under  tariffs,  tenders 
of  service,  commercial  or  Government 
bills  of  lading,  and  similar 
arrangements.  To  ensure  that  the 
Government  derives  the  benefits  of  full 
and  free  competition  of  interested 
carriers,  temporary  nonuse, 
disqualification,  and  suspension  shall 
not  apply  for  any  period  of  time  longer 
than  necessary  to  protect  the  interests  of 
the  Government. 

§  101-40.402    Temporary  nonuse  of 
carriers. 

GSA,  TPUS  regional  offices  or  other 
executive  agencies  may  place  carriers 
that  serve  the  agency  in  a  temporary 
nonuse  status  for  a  maximum  period  of 
30  calendar  days  when  the  carriers  do 
not  show  a  willingness  or  ability  to  meet 
the  transportation  service  requirements 
of  the  agency.  (Consecutive  30  calendar 


day  nonuse  periods  shall  require 
advance  approval  of  the  Director. 
Transportation  Management  Division, 
TPUS,  General  Services  Administration 
(TTM),  Washington,  DC  20406,  and  shall 
not  be  used  to  avoid  the  procedures  and 
requirements  of  §  101-40.403  or  §  101- 
40.404.]  No  component  of  an  executive 
agency  shall  apply  temporary  nonuse 
actions  against  a  carrier  for  a  violation 
made  by  that  same  carrier  in  serving  a 
different  component  of  the  same  or 
another  agency.  Compliance  with 
applicable  laws  and  regulations  that 
preclude  arbitrary  or  capricious  actions, 
among  other  things,  rests  upon  the 
agency  placing  a  carrier  in  this  status. 

§  101-40.402-1     Agency  responsibility. 

(a)  Agencies  placing  a  particular 
carrier  in  a  temporary  nonuse  status 
shall  fully  document  that  action  with 
specific  instances  of  carrier 
nonperformance,  which  may  include  but 
are  not  limited  to  the  causes  and 
conditions  set  forth  in  §  101^0.403-1. 
The  documentation  shall  also  include 
information  showing  that  the  carrier 
was  provided  with  prior  notices  of 
service  deficiencies  and  was  afforded  a 
reasonable  opportunity  to  correct  or 
explain  these  deficiencies. 

(b)  The  carrier  shall,  by  certified  mail, 
with  return  receipt  requested,  be 
notified  by  the  agency  concerning  the 
proposed  30  calendar  day  temporary 
nonuse  status.  This  notice  shall  include: 

(1)  The  proposed  period  of  nonuse; 

(2)  The  reasons  for  placing  the  carrier 
in  a  temporary  nonuse  status; 

(3)  The  corrective  actions  that  may  be 
taken  by  the  carrier  for  reinstatement; 

(4)  The  time  period  of  7  calendar  days 
afforded  the  carrier  to  present 
information  refuting  the  proposed 
temporary  nonuse  status  (information 
from  the  carrier  must  be  received  by  the 
agency  within  7  calendar  days  from  the 
date  notice  is  received  by  the  carrier.  If 
the  carrier  presents  information  within 
the  allotted  time,  the  agency  must 
determine  within  7  calendar  days  of 
receiving  the  carrier's  data  whether  to 
place  the  carrier  in  temporary  nonuse 
status). 

(5)  The  date  on  which  temporary 
nonuse  status  commences  in  the  event 
that  information  from  the  carrier  is  not 
received  by  the  agency  within  the  7 
calendar  day  period  provided  in 
paragraph  (4)  of  this  section. 

(c)  The  agency  shall  review  the 
carrier's  reply,  and  shall  prepare  a 
response  according  to  the  facts 
presented.  The  agency's  decision  is 
administratively  final. 

(d)  Copies  of  the  notification  to  the 
carrier  of  the  proposed  temporary 
nonuse  status  and  supporting 


documentation  shall  be  forwarded 
immediately  to:  Director,  Transportation 
Management  Division,  Transportation 
and  Public  Utilities  Service,  General 
Services  Administration  (TTM). 
Washington.  DC  20406, 

(e)  The  agency  shall  also  furnish  the 
Director.  Transportation  Management 
Division,  Transportation  and  Public 
Utilities  Service,  General  Services 
Administration  (TTM),  Washington,  DC 
20406,  a  recommendation  for 
disqualification  or  suspension,  if 
considered  necessary.  If  further  action  is 
warranted,  appropriate  measures  in 
accordance  with  the  provisions  of  this 
Subpart  101-40.4  will  be  initiated. 

§  101-40.403     Administrative 
disqualification  of  a  carrier. 

GSA  may,  in  the  public  interest, 
disqualify  a  carrier  from  participation  in 
traffic  for  any  of  the  causes  and  under 
any  of  the  conditions  set  forth  in  §  101- 
40.403-1. 

§  101-40.403-1    Causes  and  conditions  for 
disqualification. 

The  causes  and  conditions  for  which  a 
carrier  may  be  disqualified  by  GSA  are 
set  forth  in  paragraphs  (a)  through  (h)  of 
this  §  101^0.403-1. 

(a)  Willful  violations  of  the  terms  of 
the  tariffs,  tenders  of  service, 
commercial  or  Government  bills  of 
lading,  or  similar  arrangements 
determining  the  relationship  of  the 
parties. 

(b)  A  record  of  failure  to  perform  or  of 
unsatisfactory  performance  in 
accordance  with  the  terms  of  tariffs, 
tenders  of  service,  commercial  or 
Government  bills  of  lading,  or  similar 
arrangements  determining  the 
relationship  of  the  parties.  Failure  to 
perform  or  unsatisfactory  performance 
includes  but  is  not  limited  to  the 
following: 

(1)  Failure  to  meet  requested  packing/ 
pickup  dates; 

(2)  Deliveries  exceeding  time-in- 
transit  standards  when  established  bj' 
the  Government;  e.g.,  the  General 
Services  Administration  household 
goods  tender  of  service  and  transit  times 
established  for  shipments  from  Federal 
Supply  Service  distribution  facilities; 

(3)  Failure  to  meet  required  delivery 
dates  on  Government  or  commercial 
bills  of  lading: 

(4)  Failure  to  furnish  and  use  clean 
and  safe  equipment: 

(5)  Violation  of  Department  of 
Transportation  (DOT)  hazardous 
materials  regulations; 

(6)  Mishandling  of  freight;  e.g., 
damaged  or  missing  transportation  seals 
or  improper  loading,  blocking,  packing, 
or  bracing; 
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(7)  Excessive  loss  or  damage; 

(8)  Improper  routing; 

(9)  Failure  to  pay  just  debts  so  as  to 
subject  Government  shipments  to 
possible  frustration,  unlawful  seizure,  or 


Travel  Management.  Transportation  and 
Public  Utilities  Service.  General 
Services  Administration  (TTM), 
Washington.  DC  20406.  Notwithstanding 
the  provisions  of  §  101-40.403-2,  the 


disqualification  applies,  the  notice  will 
specify  the  reasons  for  the 
disqualification  as  well  as  the  period 
during  which  disqualification  will  be  in 
effect. 
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affiliates,  a  notice  of  proposed 
disqualification  which  states: 

(i)  The  disqualification  is  being 
considered; 

(ii)  The  reasons  that  disqualification  is 
heinc  considered: 


failure  to  comply  with  the  provisions  of 
the  Equal  Employment  Opportunity 
clause  will  be  for  a  reasonable,  specified 
period  of  time  commensurate  with  the 
seriousness  of  the  offense  or  the  failure 

nr  inaHpniiaru  nf  nprformanCR.  As  a 


carrier  of  a  determination  by  certified 
mail  with  return  receipt  requested. 

§  101-40.404    Suspension  of  carrier. 

Suspension  is  an  action  that  GSA  may 
take  against  a  carrier  which  is 
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(7)  Excessive  loss  or  damage: 

(8)  Improper  routing; 

(9)  Failure  to  pay  just  debts  so  as  to 
subject  Government  shipments  to 
possible  frustration,  unlawful  seizure,  or 
detention; 

(10)  Failure  to  maintain  insurance 
coverage; 

(11)  Expiration  of  carrier  exemption, 
permit,  or  authority; 

(12)  Failure  to  settle  claims  in 
accordance  with  applicable  Government 
regulations;  and 

(13)  Repeated  failure  to  comply  with 
the  regulations  of  DOT,  the  Interstate 
Commerce  Commission,  or  State  and 
local  governments;  or  repeated  failure  to 
comply  with  any  other  applicable 
Government  regulations. 

(c)  A  conviction  for  commission  of  a 
criminal  offense  as  an  incident  to 
obtaining  or  attempting  to  obtain  a 
public  or  private  contract,  or 
subcontract,  thereunder,  or  as  an 
incident  to  performing  the  contract  or 
subcontract; 

(d)  A  conviction  under  the  Organized 
Crime  Control  Act  of  1970  or  a 
conviction  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or 
destruction  of  records,  receiving  stolen 
property,  or  any  other  offense  indicating 
a  lack  of  business  integrity  or  business 
honesty  which  seriously  and  directly 
affects  the  question  of  present 
responsibility  as  a  carrier  of 
Government  property. 

(e)  A  conviction  under  the  Federal 
arititrust  statutes  arising  out  of  the 
submission  of  bids  or  proposals. 

(f)  Inclusion  in  a  list  issued  by  the 
Comptroller  General  (as  provided  in 
part  5,  section  56(b)  of  the  regulations 
issued  by  the  Secretary  of  Labor  under 
the  authority  of  Reorganization  Plan  14 
of  1950)  as  found  by  the  Secretary  of 
Labor  to  be  in  aggravated  or  willful 
violation  of  the  prevailing  wage  or 
overtime  pay  provisions  of  applicable 
regulations  or  statutes; 

(g)  A  finding  by  the  Director.  Office  of 
Federal  Contract  Compliance, 
Department  of  Labor,  of  noncompliance 
with  the  provisions  of  the  Equal 
Employment  Opportunity  Clause;  and 

(h)  Any  other  cause  or  condition  of  a 
serious  or  compelling  nature  affecting 
the  present  responsibility  as  a  carrier  of 
Government  property. 

§  101-40.403-2    Disqualification 
procedures. 

(a)  Disqualification  for  periods  of  90 
calendar  days  or  less — (1 )  Determining 
official.  A  determination  to  disqualify  a 
carrier  for  90  calendar  days  or  less  will 
be  made  by  the  following  GSA  offical: 
Director.  Transportation  Management 
Division,  Office  of  Transportation  and 


Travel  Management.  Transportation  and 
Public  Utilities  Service.  General 
Services  Administration  (TTM), 
Washington,  DC  20406.  Notwithstanding 
the  provisions  of  §  101-40.403-2,  the 
Director,  if  he  determines  such  action  to 
be  in  the  best  interest  of  the  United 
States,  may  deny  awards  of  Government 
traffic  to  a  carrier  during  the  period 
commencing  with  the  notice  of  proposed 
disqualification  and  continuing  during 
the  pending  disqualification 
determination.  In  such  event,  the  carrier 
shall  be  advised  of  the  action  and  the 
basis  therefor. 

(2)  Notice  of  proposed 
disqualification.  GSA  will,  by  certified 
mail,  with  return  receipt  requested, 
forward  to  the  carrier  and,  if 
appropriate,  to  the  carrier's  known 
affiliates,  a  notice  of  proposed 
disqualification  which  will  state: 

(i)  That  disqualification  is  being 
considered; 

(ii)  The  reasons  that  disqualification  is 
being  considered; 

(iii)  The  proposed  period  of 
disqualification; 

(iv)  The  time  period  of  10  calendar 
days  afforded  the  carrier  to  present 
information  refuting  the  proposed 
disqualification  (information  from  the 
carrier  must  be  received  hy  GSA  within 
10  calendar  days  from  the  date  the 
carrier  receives  the  notice.  The  carrier 
may  within  that  10  calendar  day  period 
request  the  Director,  Transportation 
Management  Division  (TTM),  to  grant 
an  additional  5  days  for  presenting 
refuting  information). 

(3)  Carrier  presentation  of 
information.  The  carrier  may  present 
information  refuting  the  proposed 
disqualification  in  writing,  in  person,  or 
through  representation,  to  the  Director, 
Transportation  Management  Division. 

(4)  Disqualification  determination,  (i) 
If  within  the  time  limit  specified  in 
paragraph  (a)(2](iv)  of  this  section  GSA 
receives  the  carrier's  data  refuting  the 
proposed  disqualification,  GSA's 
determination  to  disqualify  the  carrier 
must  be  made  within  20  calendar  days 
after  receipt  of  those  data. 

(ii)  If,  within  the  time  period  specified 
in  paragraph  (a)(2](iv)  of  this  section, 
the  carrier  neither  refutes  the  notice  of 
proposed  disqualification  nor  requests 
additional  time  to  present  refuting 
information.  GSA  shall  disqualify  the 
carrier  for  the  period  specified  in  the 
notice  of  proposed  disqualification. 

(5)  Carrier  notification  of 
disqualification  determination.  'When  a 
carrier's  refuting  information  is  duly 
filed  and  received,  GSA  will  notify  the 
carrier  by  certified  mail,  with  return 
receipt  requested,  whether  the 
disqualification  will  apply.  If  the 


disqualification  applies,  the  notice  will 
specify  the  reasons  for  the 
disqualification  as  well  as  the  period 
during  which  disqualification  will  be  in 
effect. 

(6)  Period  of  disqualification.  A  period 
of  disqualification  for  90  calendar  days 
or  less  shall  begin  on  the  first  day 
following  the  date  on  which  the  carrier 
is  notified  of  the  determination  to 
disqualify.  If  the  carrier  neither  refutes 
the  notice  of  proposed  disqualification 
nor  requests  additional  time  to  present 
refuting  information  as  provided  in 
paragraph  (b)(2)(iv)  of  this  section,  the 
period  of  disqualification  will  commence 
on  the  first  day  following  the  expiration 
of  the  appeal  period. 

(7)  Request  for  review  of 
determination.  A  carrier  may  request 
that  a  review  of  a  determination  to 
disqualify  for  90  calendar  days  or  less 
be  made  by  the  Assistanf  Commissioner 
for  Transportation  and  Travel 
Management.  Transportation  and  Public 
Utilities  Service.  GSA,  The  request  for 
review  shall  be  forwarded  to  the 
General  Services  Administration  (TT). 
Washington,  DC  20406,  within  10 
calendar  days  after  receipt  of  the 
disqualification  notice.  The  Assistant 
Commissioner  will  issue  a 
determination  within  10  calendar  days 
after  receipt  of  the  carrier's  request.  The 
carrier  will  be  notified  of  this 
determination  by  certified  mail  with 
return  receipt  requested.  The 
determination  of  the  Assistant 
Commissioner  shall  be  administratively 
final. 

(b)  Disqualification  for  periods  of 
more  that  90  calendar  days — (1) 
Determining  official.  A  determination  to 
disqualify  a  carrier  for  more  than  90 
calendar  days  will  be  made  by  the 
following  GSA  official;  Assistant 
Commissioner  for  Transportation  and 
Travel  Management,  Transportation  and 
Public  Utilities  Service,  General 
Services  Administration  (TT), 
Washington,  DC  20406. 
Nothwithstanding  the  provisions  of 
§  101-40.403-2.  the  Assistant 
Commissioner,  if  he  determines  such 
action  to  be  in  the  best  interest  of  the 
United  States,  may  deny  awards  of 
Government  traffic  to  a  carrier  during 
the  period  commencing  with  the  notice 
of  proposed  disqualification  and 
continuing  during  the  pending 
disqualification  determination.  In  such 
event,  the  carrier  shall  be  advised  of  the 
action  and  the  basis  therefor. 

(2)  Notice  of  proposed 
disqualification.  GSA  will,  by  certified 
mail,  with  return  receipt  requested, 
forward  to  the  carrier  and,  if 
appropriate,  to  the  carrier's  known 


affiliates,  a  notice  of  proposed 
disqualification  which  states: 

(i)  The  disqualification  is  being 
considered; 

(ii)  The  reasons  that  disqualification  is 
being  considered; 

(iii)  The  proposed  period  of 
disqualification;  and 

(iv)  The  time  period  of  20  calendar 
days  afforded  the  carrier  to  present 
information  refuting  the  proposed 
disqualification  (information  from  the 
carrier  must  be  received  by  GSA  within 
20  calendar  days  from  the  date  carrier 
receives  the  notice.  The  carrier  may 
within  that  20  calendar  day  period 
request  the  Assistant  Commissioner  for 
Transportation  and  Travel  Management, 
to  grant  an  additional  5  days  for 
presenting  refuting  information). 

(3)  Carrier  presentation  of 
information.  The  carrier  may  present 
information  refuting  the  proposed 
disqualification  in  writing,  in  person,  or 
through  representation,  to  the  Assistant 
Commissioner. 

(4)  Disqualification  determination,  (i) 
If  within  the  time  limit  specified  in 
paragraph  (b)(2)(iv)  of  this  section.  GSA 
receives  the  carrier's  data  refuting  the 
proposed  disqualification.  GSA's 
determination  whether  to  suspend  the 
carrier  will  be  made  within  30  calendar 
days  after  receipt  of  those  data. 

(ii)  If  within  the  time  limit  specified  in 
paragraph  (b)(2)(iv)  of  this  section  the 
carrier  neither  refutes  the  notice  of 
proposed  disqualification  nor  requests 
additional  time  to  present  refuting 
information.  GSA  shall  disqualify  the 
carrier  for  the  period  of  time  specified  in 
the  notice  of  proposed  disqualification. 

(5)  Carrier  notification  of 
disqualification  determination.  When  a 
carrier's  refuting  information  is  duly 
filed  and  considered.  GSA  will  notify 
the  carrier  by  certified  mail,  with  return 
receipt  requested,  whether 
disqualification  will  apply.  If 
disqualification  applies,  the  notice  will 
specify  the  reasons  for  the 
disqualification  as  well  as  the  period 
during  which  disqualification  will  be  in 
effect. 

(6)  Period  of  disqualification,  (i)  A 
period  of  disqualification  for  more  than 
90  calendar  days  shall  begin  on  the  first 
day  following  the  date  on  which  the 
carrier  is  notified  of  the  determination  to 
disqualify.  If  the  carrier  neither  refutes 
the  notice  of  proposed  disqualification 
nor  requests  additional  time  to  present 
refuting  information  as  provided  in 
paragraph  (b)(2)(iv)  of  this  section,  the 
period  of  disqualification  will  commence 
on  the  first  day  following  the  expiration 
of  the  appeal  period. 

(ii)  A  disqualification  under  this 
§  101-40.403-2(b)  for  causes  other  than 


failure  to  comply  with  the  provisions  of 
the  Equal  Employment  Opportunity 
clause  will  be  for  a  reasonable,  specified 
period  of  time  commensurate  with  the 
seriousness  of  the  offense  or  the  failure 
or  inadequacy  of  performance.  As  a 
general  rule,  a  period  of  disqualification 
will  not  exceed  3  years.  If  it  is 
determined  necessary  to  extend  a  period 
of  disqualification,  GSA  will  forward  a 
new  notice  of  proposed  disqualification 
in  accordance  with  §  101-40.403-{b)(2) 
on  or  about  the  expiration  date  of  the 
disqualification  period.  Notifications  of 
extended  periods  of  disqualifications 
will  be  handled  in  the  same  manner  as 
initial  periods  of  disqualifications, 
(iii)  A  disqualification  under  this 
§  101-40.403-2(b)  for  failure  to  comply 
with  the  provisions  of  the  Equal 
Employment  Opportunity  clause  will 
generally  continue  until  removed  by  the 
Director,  Office  of  Federal  Contract 
Compliance,  Department  of  Labor. 

(7)  Request  for  review  of 
determination.  A  carrier  may  request 
that  a  review  of  a  determination  to 
disqualify  for  more  than  90  calendar 
days  be  made  by  the  Commissioner, 
Transportation  and  Public  Utilities 
Service  (TPUS),  GSA.  The  request  for 
review  shall  be  forwarded  to  the 
General  Services  Administration  (T). 
Washinton.  DC  20406.  within  10 
calendar  days  after  receipt  of  the 
disqualification  notice.  The 
Commissioner  will  issue  a 
determination  within  30  calendar  days 
after  receipt  of  the  carrier's  request.  The 
carrier  will  be  notified  of  this 
determination  by  certified  mail.  The 
determination  of  the  Commissioner  shall 
be  administratively  final. 

(8)  Application  for  relief  from 
disqualification.  Except  as  precluded  by 
statute.  GSA  may  terminate  or  reduce 
the  period  of  time  of  a  disquahfication 
on  the  basis  of  appropriate  evidence 
that  the  causes  and  conditions  for  which 
the  disqualification  was  imposed  have 
been  eliminated  or  corrected.  A  carrier 
may  apply  to  the  Assistant 
Commissioner  for  Transportation  and 
Travel  Management  for  the  granting  of 
relief  from  a  disqualification  at  any  time 
after  receipt  of  the  notice  of 
disqualification.  The  application  shall 
fully  document  the  reasons  for  the 
requested  relief,  which  may  include  but 
are  not  limited  to  the  discovery  of  new 
material  evidence,  the  reversal  of  a 
conviction,  or  the  bona  fide  change  of 
ownership  or  management.  The 
Assistant  Commissioner  for 
Transportation  and  Travel  Management 
will  review  the  application  and 
supporting  documentation  and  notify  the 


carrier  of  a  determination  by  certified 
mail  with  return  receipt  requested. 

§  101-40.404    Suspension  of  carrier. 

Suspension  is  an  action  that  GSA  may 
take  against  a  carrier  which  is 
suspected,  on  the  basis  of  adequate 
evidence,  of  engaging  in  criminal, 
fraudulent,  or  seriously  improper 
conduct.  In  determining  whether  the 
evidence  merits  invoking  a  suspension. 
GSA  will  consider  the  creditability  of 
the  evidence  available,  the  existence  or 
absence  of  corroboration  as  to 
important  allegations,  and  the 
inferences  which  may  be  drawn  from 
the  existence  or  absence  of  affirmative 
facts.  This  assessment  will  include  an 
examination  of  basic  documents,  such 
as  contracts,  inspection  reports,  and 
correspondence.  A  suspension  may  be 
modified  whenever  GSA  determines 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 

§  101-40.404-1    Causes  and  conditions  for 
suspension. 

GSA  may,  in  the  interest  of  the 
Government,  suspend  a  carrier  from 
participation  in  traffic  for  the  causes 
and  under  the  conditions  set  forth  in  this 
§  101^0.404-1; 

(a)  Suspicion,  based  upon  adequate 
evidence,  of  the  following; 

(1)  Commission  of  fraud  or  a  criminal 
offense  either  as  an  incident  to 
obtaining  or  attempting  to  obtain  a 
public  contract  or  in  the  performance  of 
a  public  contract; 

(2)  Violation  of  the  Federal  antitrust 
statutes  arising  out  of  the  submission  of 
bids  or  proposals;  or 

(3)  Commission  of  an  act  in  violation 
of  the  Organized  Crime  Control  Act  of 
1970  or  commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  receiving  stolen 
property,  or  any  other  offense  indicating 
a  lack  of  business  integrity  or  business 
honesty  which  seriously  and  directly 
affects  the  question  of  present 
responsibility  as  a  carrier  of 
Government  property. 

(b)  Any  cause  of  a  serious  and 
compelling  nature  affecting  the 
responsibility  of  a  carrier  which,  in  the 
determination  of  GSA,  warrants 
suspension.  However,  suspensions 
relating  to  matters  involving  the  Equal 
Opportunity  clause  shall  be  handled  in 
accordance  with  regulations  prescribed 
by  the  Secretary  of  Labor. 

§  101-40.404-2    Period  of  suspension. 

Suspension  is  for  a  temporary  period 
pending  the  completion  of  an 
investigation  and  any  subsequent  legal 
proceedings.  If  prosecution  has  not  been 
initiated  by  the  Department  of  Justice 
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(DOJ)  within  12  months  from  the  issue 
date  of  a  notice  of  suspension  (see 
§  101-40.404-4).  GSA  will  terminate  the 
suspension  unless  DOJ  requests 
continuance  of  the  suspension.  (GSA 


carrier  be  provided  an  opportunity  to 
present  information  refuting  the 
suspension  to  the  Commissioner,  in 
person,  in  writing,  or  through 
representation.  The  request  for  review 


Subparts  101-40.5—101-40.6— 
[Reserved] 

8.  Section  101-40.49  is  revised  to  read 
as  follows: 
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9999)  for  each  DISREP  issued  within 
the  calendar  year. 
3.  To. — Name,  address,  activity  address 
code  (if  assigned)  and  ZIP  code  of 
activity  which  is  to  receive  the 

nrioinal  nf  tVip  rpnnrt 


section  B  to  designate  whether  rail, 
carload;  motor,  truckload,  etc.,  as 
appropriate. 

e.  Documents  attached. — Check 
applicable  block(s). 

f.  Date  carrier  sisned  for  shioment. — 


Issue  Data  (May  be  obtained  from 
packing  list  or  authorized  shipping 
document  accompanying  the 
shipment  i.e.  GSA  or  DD  Form  1348- 
1.  direct  delivery  purchase 
Hnnimenf.  efr.1 
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(DOJ)  within  12  months  from  the  issue 
date  of  a  notice  of  suspension  (see 
§  101-40.404-4),  GSA  will  terminate  the 
suspension  unless  DOJ  requests 
continuance  of  the  suspension.  (GSA 
will  notify  DOJ  of  a  proposed 
suspension  termination  30  calendar  days 
before  expiration  of  the  12-month 
period.)  If  a  continuation  is  requested, 
the  suspension  may  remain  in  effect  for 
an  additional  6  months.  However,  no 
suspension  shall  continue  beyond  18 
months  unless  prosecution  has  been 
initiated  within  that  period.  If 
prosecution  has  been  initiated,  a 
suspension  may  continue  until  the  legal 
proceedings  are  completed. 

§  101-40.404-3    Restrictions  during  period 
of  suspension. 

A  suspended  carrier  will  not  be 
permitted  to  transport  freight  or 
passengers  for  the  Government  during 
the  period  of  suspension,  unless 
otherwise  determined  by  GSA  to  be  in 
the  best  interest  of  the  Government. 

§  101-40.404-4    Notice  of  suspension. 

A  carrier  that  has  been  suspended  by 
GSA  will,  by  certified  mail,  with  return 
receipt  requested,  be  furnished  with  a 
notice  of  suspension  issued  by  the 
following  GSA  official:  Assistant 
Commissioner  for  Transportation  and 
Travel  Management,  Transportation  and 
Public  Utilities  Service.  General 
Services  Administration  (TT), 
Washington,  DC  20406.  The  notice  of 
suspension  shall  state  that: 

(a)  The  suspension  is  based  on  (1)  an 
outstanding  indictment  or  (2)  adequate 
evidence  that  the  carrier  has  committed 
irregularities  which  seriously  reflect  on 
the  propriety  of  further  dealings  of  the 
carrier  with  the  Government.  (The 
notice  will  identify  the  indictment  or 
describe  the  nature  of  the  irregularities 
in  general  terms,  without  disclosing  the 
Government's  evidence.]; 

(b)  The  suspension  is  for  a  temporary 
period  pending  the  completion  of  an 
investigation  and  any  subsequent  legal 
proceedings;  and 

(c)  The  carrier  will  be  excluded  from 
participating  in  the  movement  of  freight 
and  passengers  for  the  Government, 
unless  otherwise  determined  by  the 
Assistant  Commissioner  for 
Transportation  and  Travel  Management 
to  be  in  the  best  interest  of  the 
Government. 

§  101-40.404-5    Review  of  suspension. 

(a)  Carrier  request  for  review.  A 
carrier  suspended  by  GSA  may  request 
that  a  review  of  the  suspension  action 
be  made  by  the  Commissioner, 
Transportation  and  Public  Utilities 
Service  (TPUS).  GSA,  and  that  the 


carrier  be  provided  an  opportunity  to 
present  information  refuting  the 
suspension  to  the  Commissioner,  in 
person,  in  writing,  or  through 
representation.  The  request  for  review 
shall  be  forwarded  to  the  General 
Services  Administration  (T), 
Washington,  DC  20406. 

(b)  Coordination  with  other  executive 
agencies.  Upon  receipt  of  a  request  for  a 
review,  GSA  will  seek  the  advice  of 
other  interested  executive  agencies  as 
set  forth  below. 

(1)  Coordination  with  Department  of 
Justice  (DOJ).  In  all  instances,  GSA  will 
solicit  the  formal  advice  of  DOJ 
concerning  the  possible  impact  that  the 
release  of  evidence  could  have  on 
possible  civil  or  criminal  action  against 
the  carrier. 

(2)  Coordination  with  the  Department 
of  Labor  (DOL).  If  the  suspension  is 
based  upon  violations  of  labor 
standards  subject  to  legal  proceedings 
before  administrative  law  judges  of 
DOL,  GSA  will  solicit  the  formal  advice 
of  DOL  concerning  the  possible 
proceedings  against  the  carrier. 

(c)  Response  to  carrier  request  for 
review.  GSA's  decision  on  whether  to 
grant  the  requested  review  will  be  based 
on  the  advice  received  from  DOJ  or  DOL 
as  to  the  possible  effects  of  the  release 
or  disclosure  of  Government  evidence. 
The  Commissioner,  TPUS,  GSA,  will 
notify  the  carrier  of  this  decision  by 
certified  mail  with  return  receipt 
requested.  If  a  review  is  granted,  GSA 
will,  as  necessary,  determine  the  extent 
of  the  review  and  the  conditions  under 
which  the  review  will  be  conducted  and 
the  carrier  will  be  so  notified.  If  a 
review  is  denied,  the  carrier  will  be 
notified  that  the  release  or  disclosure  of 
evidence  which  would  occur  as  the 
result  of  a  review  would  be  prejudicial 
to  the  interest  of  the  Government  but 
that  the  carrier  may,  nevertheless, 
present  any  information  refuting  the 
suspension  action  to  the  Commissioner, 
TPUS,  GSA. 

(d)  GSA  determination  and  carrier 
notification.  GSA  will  determine 
whether  to  continue  or  terminate  the 
suspension  following  a  review  of  the 
suspension  action  and/or  consideration 
of  information  presented  by  the  carrier 
to  refute  the  suspension.  The 
Commissioner,  TPUS,  GSA  shall  notify 
the  carrier  of  this  determination  by 
certified  mail  with  return  receipt 
requested. 

7.  Subparts  101^0.5  and  101-40,6  are 
reserved. 


Subparts  101-40.5—101-40.6— 
[Reserved] 

8.  Section  101-40,49  is  revised  to  read 
as  follows: 

Subparts  101-40.49— Forms,  Formats, 
and  Agreements 

§  1 0 1  -40.4906- 1     GSA  Form  420,  Freigtit 
Rate  and  Route  Request/Response. 

Note. — The  form  illustrated  in  §  101- 
40.490&-1  is  filed  as  part  of  the  original 
document  and  does  not  appear  in  this 
volume. 

§  101-40.4906-2    Optional  Form  280, 
Uniform  Tender  of  Rates  and/or  Ctiarges 
for  Transportation  Services. 

Note. — The  form  illustrated  in  §  101- 
40.4906-2  is  filed  as  part  of  the  original 
document  and  does  not  appear  in  this 
volume. 

§  101-40.4906-3    Standard  Form  361, 
Discrepancy  in  Stilpment  Report. 

Note.— The  form  illustrated  in  §  101- 
40.4906-3  is  filed  as  part  of  the  original 
document  and  does  not  appear  in  this 
volume. 

§  1 0 1  -40.4906-4    Guidelines  for 
Preparation  of  Standard  Form  361, 
Discrepancy  in  Shipment  Report  (Short 
Title  "DISREP")  (Rev.  11-79) 

(a)  Page  1  of  Guidelines  for 
Preparation  of  Standard  Form  361. 

Section  A 

General 

a.  The  November  1979  edition  of 
Standard  Form  361,  Discrepancy  in 
Shipment  Report  (DISREP)  requires  the 
use  of  codes  for  certain  information.  A 
stub  attached  to  the  top  of  the  form 
provides  instructions  concerning  where 
to  locate  these  codes  for  civilian 
agencies  and  the  Department  of 
Defense.  The  codes  furnished  in  this 
section  are  uniform  codes  for  civilian 
agencies  to  use  in  preparing  the  DISREP. 

b.  The  DISREP  is  a  two  page  form, 
but,  when  used  by  civilian  agencies,  the 
back  requires  completion  only  when  the 
spaces  in  items  12  and  13  do  not  provide 
adequate  space  to  fully  describe  the 
discrepancies  being  reported.  Items  19 
and  20  are  primarily  for  use  by  the 
Department  of  Defense. 

Item  Details.  The  following  are 
detailed  instructions  of  the  data 
required  in  completing  the  DISREP: 

Item  Number,  Title  and  Data  Entry 

1.  Date. — Date  on  which  report  is 

prepared  in  the  sequence  of:  year, 
month  and  day;  e.g.,  November  6, 
1979,  would  be  entered  as  79  Nov.  6. 

2.  File  Reference. — Activity  address 

code  (if  assigned)  of  reporting 
activity  and  a  4-digit  number  (0001- 


9999)  for  each  DISREP  issued  within 
the  calendar  year. 

3.  To. — Name,  address,  activity  address 

code  (if  assigned)  and  ZIP  code  of 
activity  which  is  to  receive  the 
original  of  the  report. 

4.  Reporting  Activity. — Name,  address, 

activity  code  (if  assigned)  and  ZIP 
code  of  reporting  activity. 

5.  Consignor. — Name,  address,  activity 

address  code  (if  assigned)  and  ZIP 
code  of  activity  making  or  directing 
the  shipment.  When  shipper  is  a 
contractor  or  vendor  always  enter 
name  and  activity  address  code  (if 
assigned)  of  the  Government  office 
responsible  for  documenting  or 
arranging  for  shipment. 

6.  Consignee. — Name,  address,  activity 

address  code  (if  assigned)  and  ZIP 
code  of  activity  scheduled  to 
receive  the  shipment.  If  same  as 
item  4,  enter  "same  as  item  4". 

7.  Shipper  (if  other  than  consignor). — 

Name,  address,  activity  address 
code  (if  assigned)  and  ZIP  code  of 
the  activity  physically  making 
shipment  for  the  account  of  the 
consignor  shown  in  item  5.  When  a 
container  shipment,  enter  name  of 
activity  stuffing  the  container  in 
item  13. 

8.  Point  of  origin  (city  and  state). — Enter 

city  and  state  where  carrier 
accepted  shipment. 

9.  Identification  (conveyance/voyage 

number)  and  carrier  routing. — Enter 
identification  number  of  railcar, 
truck,  trailer,  or  name  of  vessel,  as 
appropriate  and  routing  shown  on 
covering  transportation  document. 
Enter  MIL  VAN,  SEA  VAN  or 
CONEX  type  code  in  parentheses 
and  trailer/container  number  and 
SEA  VAN  carrier.  Enter  TCN 
number  of  SEA  VAN,  MILVAN  or 
CONEX  or  other  consolidation 
container,  and,  when  known,  the 
voyage  number. 

10.  Destination  (city  and  state). — Enter 

city  and  state  of  destination  as 
shown  on  covering  transportation 
document. 

11.  Documentation  Data: 

a.  Carrier's  pro/freight  bill  number. — 
Enter  number  appearing  on  carrier's 
ddlivery  receipt  (waybill,  pro. 
freight  bill,  lading,  warrant  or 
similar  document). 

b.  Bill  of  lading  number. — Enter 
document  number  under 
appropriate  heading.  Enter  port  of 
exit  with  an  ocean  bill  of  lading 
number. 

c.  Exception  noted  on  carrier's 
delivery  receipt. — Check  "yes"  or 
"no"  as  appropriate. 

d.  Type  of  shipment  code. — Enter 
alpha  or  numeric  code  as  listed  in 


section  B  to  designate  whether  rail, 
carload;  motor,  truckload,  etc.,  as 
appropriate. 

e.  Documents  attached. — Check 
applicable  block(s). 

f.  Date  carrier  signed  for  shipment. — 
Enter  actual  date  carrier  signed  for 
shipment. 

g.  Date  consignee  received 
shipment. — Enter  actual  date 
consignee  received  shipment. 

h.  Date  discrepancy  discovered. — 
Enter  actual  date  discrepancy  was 
discovered. 

i.  Date  carrier  notified. — Enter  date 
carrier  was  first  notified  of 
discrepancy  i.e.,  by  phone,  in  person 
or  by  SF  363. 

j.  7Vj7S  is  a  survey  document. — Check 
"yes"  or  "no"  as  applicable 
(primarily  used  by  military 
activities). 

k.  Seal  numbers  and  condition. — 
Check  appropriate  block  to  indicate 
condition  of  seals  at  delivery.  Enter 
seal  numbers.  Explain  when  there  is 
a  variance  between  seal  numbers 
shown  on  transportation 
documentation  and  numbers  of 
seals  on  vehicles.  Explanation  may 
be  continued  in  item  13. 

1.  Inspection  date. — Check  appropriate 
block.  Attach  document(s)  as 
required,  when  reporting  damage, 
pilferage  or  partial  loss. 

m.  Disposition  date. — Check 
appropriate  block  and  attach 
document(s)  as  required. 
12.  Discrepancy  Data  (When  necessary, 
multiple  lines  may  be  used  for  each 
requisition  line  item  involved): 

(a)  Acquisition  document  and/or 
transportation  control  number. — 
Enter  applicable  acquisition 
document  number  e.g.,  requisition 
or  purchase  request  and/or 
transportation  control  number. 

(b)  Commodity  Description  and/or 
National  Stock  Number  (NSN). — 
Enter  noun  description  of 
commodity  and/or  National  Stock 
Number. 

(c)  Type  of  pack. — Enter  the  2  position 
code  from  section  C  to  describe 
type  of  pack  for  shipment  involved. 
(Codes  applicable  for  CONEX, 
SEAVAN,  MILVAN  or  other 
consolidation  container  will  be 
entered  in  item  9  only,) 

(d)  Quantity  discrepant  (pieces). — 
Enter  actual  number  of  pieces  of 
freight  that  are  discrepant  as 
evidenced  by  the  covering  bill  of 
lading  or  governing  transportation 
document. 

(e)  Type  and  cause  code. — Enter  the  2 
position  code  as  shown  in  section  D 
that  most  closely  identifies  the 
cause  or  type  of  discrepancy. 


Issue  Data  (May  be  obtained  from 
packing  list  or  authorized  shipping 
document  accompanying  the 
shipment  i.e.  GSA  or  DD  Form  1348- 
1.  direct  delivery  purchase 
document,  etc.) 

(f)  Unit  of  issue. — Enter  the  2  letter 
abbreviation  for  type  of  unit  under 
which  material  was  issued. 

(g)  Units  billed/shipped. — Enter 
actual  number  of  units  of  issue 
billed  (invoiced)  or  shipped  as 
evidenced  by  the  applicable 
shipping  document. 

(h)  Discrepant  units. — Enter  actual 
number  of  units  discrepant. 

(i)  Discrepant  weight. — Enter  weight 
of  discrepant  quantity. 

(j)  Value  or  cost  of  repairs. — Enter 
acuta)  value  of  loss  sustained,  cost 
of  repairs  and/or  cost  to  rea?oper 
(materials  and  labor),  as 
appropriate.  Enter  value  of  material 
when  reporting  over/astray  freight. 

13.  Remarks.  This  item  is  for  use  in 

providing  detailed  information  or 
other  data  required  by  items 
referencing  this  item.  Information 
should  specify  facts  and  not 
personal  opinions  unless 
substantiated  by  documentation, 
e.g.,  affidavits  or  certified 
statements.  Other  discrepancies  or 
deficiencies  in  transportation  such 
as  improper  loading,  stowing, 
handling,  blocking,  bracing,  lashing, 
excessive  transit  time,  improper 
placarding  or  labeling  of  hazardous 
materials,  etc.,  should  be  described 
in  this  item.  When  the  discrepancy 
involves  classified  material,  enter 
the  applicable  acquisition  document 
or  transportation  control  number 
and  the  appropriate  security 
classification  code,  e.g.,  "S"  (secret). 
"C"  (confidential). 

14.  Responsibility.  The  transportation  or 

appropriate  receiving  personnel 
normally  would  make  this 
determination  based  on  findings 
and  factual  evidence  available  and 
check  the  appropriate  block.  If 
sufficient  evidence  to  make  such  a 
determination  is  not  available, 
check  "other"  and  specify 
appropriate  activity. 

15.  Distribution  of  Copies.  Enter  name 

and  address  of  office(s)  to  receive 
copies  as  directed  by  agency 
regulations. 

16.  Prepared  by 

a.  Typed  name,  title  and  telephone 
extension.  Type  name,  title  and 
commercial  telephone  number  of 
the  person  whose  signature  is 
entered  in  item  16b. 

b.  Signature.  Signature  of  person 
preparing  this  report. 
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17.  Discrepancy  Data  (continuation  of 

item  12).  This  item  is  a  continuation 
of  items  12a  thru  12J,  if  required. 

18.  Remarks.  (Continuation  of  item  13). 

This  item  is  a  continuation  of  item 


Code 

BG 
BL 
BS 


Section  C— Continued 

Type  ot  Pack  Code  (Item  12c  or  17c) 


Sag.  burlap  or  cloth 

Barrel 

Basket 


Code 


Section  D 

Type  and  Cause  Code  (Item  12e  or  17e) 


Astray 


A3         Incomplete  marking  or  missing  label  or  tag 

tA  nolarari  nr  illonihip  markinn 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  33 


refuges  shall  be  in  accordance  with  all 
applicable  State  and  Federal 
regulations,  subject  to  additional  special 
regulations" and  conditions  as  indicated. 
Portions  of  refuges  which  are  open  to 
sDort  fishinc  are  designated  bv  sians 


season  for  sport  fishing  extends  from 
May  16, 1981  through  November  30, 
1981,  inclusive.  Fishing  is  allowed 
between  sunrise  and  sunset  only.  The 
use  of  canoes  and  boats,  without 
motors,  is  allowed  for  snort  fishinc  on 
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17.  Discrepancy  Data  (continuation  of 

item  12).  This  item  is  a  continuation 
of  items  12a  thru  12J,  if  required. 

18.  Remarks.  (Continuation  of  item  13). 

This  item  is  a  continuation  of  item 
13.  if  required. 

19.  Action  for  Reviewing  Officials. 

Sections  a,  b,  c  and  d  under  this 
item  are  for  use  in  connection  with 
inventory  and  financial  adjustments 
of  accounts  in  accordance  with 
indiviudal  service/agency 
regulations.  Section  e  will  be 
completed  by  an  official  authorized 
to  approve  the  report  for  use  as  a 
survey  document  and/or  inventory 
and  financial  adjustment  of 
accounts  or  when  individual  agency 
or  service  regulations  require 
approval  by  an  official  other  than 
the  individual  shown  in  item  16A. 

20.  Action  by  Finance  Center.  For  use  by 

finance  center,  as  required 
(primarily  for  DOD). 

Section  B 

Code  Type  o(  Shipment  Code  (Hem  1 1d) 

A  Motor,  tnickload 

B  Motor,  less  than  truckload 

C  Van  (unpacked,   uncrated  personal  or  Government 

property) 

D  Dnveaway,  tnjckaway,  towaway 

E  Bus 

F  Military  Airlift  Command  (MAC) 

G  Parcel  post,  surlace 

H  Parcel  post,  a* 

1  Government  trucks,  for  shipment  outskle  local  deliv- 

ery area 
J  Small  package  earner 

K  Rail,  carload' 

L  Rail,  less  than  carload' 

M  Freight  forwarder 

N  LOGAIR  (commercial  air  chaner  service— Air  Force 

controlled) 
O  Organic  military  air 

P  Through  Government  bill  of  lading  (TGBL) 

Q  Air  freight,  au  express,  air  cfiarter  (commercial) 

R  Expedited  air  freight 

S  Reserved 

T  Air  freight  forwarder 

U  Ouicktrans    (commercial    air    charter    service— Navy 

controlleij) 

V  SEAVAN 

W  Water,  nver,  lake  coastal  (commercial) 

X  Reserved 

Y  Intratheater  airtift  service 

Z  MSC  (Military  Sealift  command — cor<trolled  contract 
or  arranged  space) 

2  Government  watercraft.  barge  lighter 

3  BORO  (rofl-on,  roll-off) 

4  ARFCOS  (Armed  Forces  Courier  Service) 

5  United  Parcel  Sen/ice 

6  Military  offk:ial  mail  (MOM) 

7  Weapon  System  Pouch  Service 

8  Pipeline 

9  Local  delivery,  by  Government  or  commercial  truck 

including  deliveries  twtween  air  or  water  terminals 
and  adiacent  activities.  Within  CONUS.  the  local 
delivery  area  is  defiiwd  in  tariffs  governing  local 
application  of  earner  service  as  filed  with  regula- 
tory autfiorities- 

'Includes  Irailer/container-on-ftal-car  (excluding  SEAVAN) 

Section  C 


Code 

BG 
BL 
BS 
BX 
CA 
CB 
CC 

CL 
ON 
CO 
CR 
CS 
CT 
CU 

cw 

CY 
DB 
OR 
EC 
ED 
FK 
HA 
KE 
LS 
MN 

MX 
PC 
PL 
PT 
RL 
RO 
RT 
SA 
SB 

so 

SH 
SL 
SW 
TB 
TK 
TU 
UX 

VE 
VO 
VS 
WR 


wood,   type   II   (Fed. 


Section  C— Continued 

Type  Of  Pacl^  Code  (Item  I2c  or  17c) 

Bag,  burlap  or  clolh 

Barrel 

Basket 

Box 

Cabinet 

Cartjoy 

Household   goods  containers. 

Spec  PPP-B-580) 
Coil 
Can 

Container,  other  than  CU,  CW  or  X 
Crate 
Case 
Carton 

Container.  Navy  cargo,  transporter 
Container,  commercial  highway  lift  (PTTC) 
Cylinder 
Dufflebag 
Drum 

Engine  container 
Engine  cradle  or  dolly 
Footlocker 
Hamper 
Keg 

Loose  (not  packaged) 
Multiwall  container  (lormerly  referred  to  as  triple  wall 

or  Iriwall  secured  or  attached  to  pallet) 
Mixed  (more  than  one  type  of  shipping  container) 
Piece 
Pail 

Palletized  unit  load  (other  than  code  MW) 
Reel 
Roll 

Roll-on/roll-off  trailer 
Sack,  paper 
Skid  box 
Skid 
Sheet 
Spool 
Suitcase 
Tub 
Trunk 
Tube 
Unitized  (unitized  cargo  on  roll-on/roll-off  vehicles  is 

considered  roll-on/roll-off) 
Vehicle 

Vehicle  in  operating  condition 
Sea-van-lote 
Wrapped 
Container.     CONEX 

GONEX  number,  wi 

00000  to  99999 
100000  to  199999 
200000  to  299999 
300000  to  399999 
400000  to  499999 
500000  to  599999 
600000  to  699999 
700000  to  799999 
800000  to  899999 
900000  to  999999 


(second  position  based 
I  be  assigned  as  follows): 


on 


Code 

60 
BE 


Type  ol  Pack  Code  (Item  12c  or  17c) 


Bundle 
Bale 


A-MSCVAN  (MSC  leased/controlled  SEAVAN  or  MILVAN) 

Y-MILVAN 

Z-SEAVAN 

(Second  position  identifies  the  loading  data  and  loaded 
capacity  as  follows): 

A  Loaded  to  capacity  by  ocean  carrier 

B  Loaded  to  capacity  by  military  terminal 

C  Loaded  to  capacity  by  military  shipping  activity. 

D  Loaded  to  capacity  by  vendor/commercial  supplier 

E  Loaded  to  capacity  by  contract  shipment  consolidation 
facility 

F  Loaded  to  less  than  capacity  by  military  shipping  activity, 
loading  completed  by  contract  shipment  consolidation  facility. 

3  Loaded  to  less  than  capacity  by  military  shipping  activity. 

4  Loaded  to  less  than  capacity  by  vendor/commercial 
supplier 

5  Loaded  to  less  than  capacity  by  contract  shipment 
consolidation  facility 

L  Loaded  to  less  than  capacity  by  military  shipping  activity, 
loading  completed  by  military  terminal. 

M  Loaded  to  less  than  capacity  by  vendor/commencal 
supplier,  loading  completed  by  military  terminal. 

N  Loaded  to  less  than  capacity  t)y  contract  shipment 
consolidalion  facility,  loading  completed  by  military  terminal. 

T  Loaded  to  less  than  capacity  by  military  shipping  activity, 
loading  completed  by  ocean  carrier 

U  Loaded  to  less  than  capacity  by  vendor/commencal 
supplier,  loading  completed  by  ocean  carrier. 

V  Loaded  to  less  than  capacity  by  contract  shipment 
consolidation  facility,   loading  completed  by  ocean  carrier 

W  Loaded  to  less  than  capacity  by  vendor/commercial 
supplier,  loading  completed  by  contract  shipment  consolida- 
tion facility 

Z  Empty  MILVAN  or  SEAVAN 


Section  D 

Code  Type  and  Cause  Code  (Item  12e  or  17e) 

Astray 

A3         Incomplete  marking  or  missing  label  or  tag 
A4         Defaced  or  illegible  marking 
AA         Unknown 

Overage 

05  Improper  documentation 

03  Incomplete  marking  or  missing  lat>el  or  tag 

04  Defaced  or  illegible  marking 
OK  Improper  toading  or  stowing 
GO  Unknown 

Shortage 

SL  Leakage,  spoilage,  or  evaporation 

S5  Improper  documentatkjn 

ST  Theft 

SP  Pilferage 

SI  Status  "W"  cargo  (MMC  terminal  use  only) 

SK  Improper  loading  or  stowing 

SS  Unknown 

Damage 

OF         Fire 

DK  Improper  loading,  stowing,  lashing,  blocking  and 
bracing 

06  Matenals  handling  equipment 
D1         Manne  casualty 

DG  Spoilage 

IX}  Rough  handling 

02  Stevedoring 

DE  Water  damage 

OW  Wreck 

OV  Vandalism 

DZ  Concealed  damage 

DD  Unknown,  visible  or  apparent  damage 

Other 

XB         Broken,  missing,  improper,  or  inadequate  seals 

XC  Carrier  tariff  or  tender  agreements,  Government 
transportation  regulations  not  observed  on  other 
than  classified  or  protected  matenal 

XH         Excess  transit  time 

X3         Incomplete  marking  or  missing  label  or  tag 

X4         Defaced  or  illegible  marking 

XJ         Improper  carrier  handling,  service  or  equipment 

XK  Improper  loading,  stowing,  lashing,  blocking  or  brac- 
ing (when  no  actual  damage  is  involved) 

XM  Improper  marking  or  labeling  of  dangerous  or  hazard- 
ous material 

XN         Misconsignment 

XR  Government  transportation  regulations,  carrier  lanff 
or  tender  agreements,  not  observed  on  classified 
or  protected  material 

XX         Not  specified  above  (describe  in  remarks) 


9.  Sections  101-40.4906-8  and  101- 
40.4906-9  are  added  to  read  as  follows: 

§  101-40.4906-8    GSA  Form  2485,  Cost 
Comparison  for  Shipping  Househoid  Goods 
(commuted  rate  system  versus  actual 
expense  method). 

Note. — The  form  illustrated  in  §  101- 
40.4906-8  is  filed  as  part  of  the  original 
document  and  does  not  appear  in  this 
volume. 

§  1 0 1  -40.4906-9    GSA  Form  3080, 
Household  Goods  Shipment  Report. 

Note. — The  form  illustrated  in  §  101- 
40.4906-8  is  filed  as  part  of  the  original 
document  and  does  not  appear  in  this 
volume, 
(Sec.  205(c),  63  Stat,  390;  40  U.S.C.  486(c)) 

Dated:  December  17, 1980. 
R.  G.  Freeman  III. 
Administrator  of  General  Services. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  33 

National  Wildlife  Refuges  in  Illinois, 
Iowa,  Minnesota  and  Wisconsin;  Sport 
Fishing 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Special  regulations. 

SUMMARY:  The  Director  has  determined 
that  the  opening  to  sport  fishing  of 
certain  National  Wildlife  Refuges  is 
compatible  with  the  objectives  for  which 
the  areas  were  established,  will  utilize  a 
renewable  natural  resource,  and  will 
provide  additional  recreational 
opportunity  to  the  public.  These  special 
regulations  describe  the  conditions 
under  which  sport  fishing  will  be 
permitted  on  portions  of  certain 
National  WiMlife  Refuges  in  Illinois. 
Iowa,  Minnesota  and  Wisconsin. 
DATES:  Effective  on  December  30. 1980 
for  duration  of  calendar  year  1981, 
subject  to  exceptions  noted  below  for 
individual  refuge  areas. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Area  Manager  or  appropriate 
Refuge  Manager  at  the  address  or 
telephone  number  listed  below: 
George  G.P.  Bekeris,  Area  Manager.  U.S. 
Fish  and  Wildlife  Service.  530  Federal 
Building  &  U.S.  Court  House.  316 
North  Robert  Street,  St.  Paul,  MN 
55101. 
James  Heinecke,  Refuge  Manager,  Big 
Stone  National  Wildlife  Refuge,  25 
N.W.  2nd  Street,  Ortonville,  MN 
56278.  Telephone:  (612)  839-3700. 
John  Toll,  Refuge  Manager,  Horicon 
National  Wildlife  Refuge,  Route  #2, 
Mayville,  WI  53050.  Telephone:  (414) 
387-2658. 
James  M.  Carroll,  Jr.,  Refuge  Manager, 
Necedah  National  Wildlife  Refuge, 
Star  Route,  Necedah,  WI  54646. 
Telephone:  (608)  565-2551. 
David  Heffernan,  Refuge  Manager,  Rice 
Lake  National  Wildlife  Refuge,  Route 
2,  McGregor,  MN  55760.  Telephone: 
(218)  768-2402. 
Ronald  Papike,  Refuge  Manager, 
Sherburne  National  Wildlife  Refuge, 
Route  *2,  Zimmerman,  MN  55398. 
Telephone:  (612)  389-3323. 
Omer  N.  Swenson,  Refuge  Manager, 
Tamarac  National  Wildlife  Refuge. 
Rural  Route.  Rochert,  MN  56578. 
Telephone:  (218)  847^355. 
Robert  Howard,  Refuge  Manager,  Upper 
Mississippi  Wildlife  and  Fish  Refuge, 
122  W.  2nd  Street,  Winona,  MN  55987. 
Telephone:  (507)  452^232. 
SUPPLEMENTARY  INFORMATION:  Sport 
fishing  on  portions  of  the  following 


refuges  shall  be  in  accordance  with  all 
applicable  State  and  Federal 
regulations*  subject  to  additional  special 
regulations'and  conditions  as  indicated. 
Portions  of  refuges  which  are  open  to 
sport  fishing  are  designated  by  signs 
and/or  delineated  on  maps.  Special 
conditions  applying  to  individual  refuges 
and  maps  are  available  at  refuge 
headquarters  or  from  the  Office  of  the 
Area  Manager  (addresses  listed  above). 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  of 
the  Interior  to  administer  such  areas  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary  objectives 
for  which  the  area  was  established.  In 
addition,  the  Refuge  Recreation  Act 
requires  (1)  that  any  recreational  use 
permitted  will  not  interfere  with  the 
primary  purpose  for  which  the  area  was 
established;  and  (2)  that  funds  were 
available  for  the  development,  operation 
and  maintenance  of  the  permitted  forms 
of  recreation. 

The  recreational  use  authorized  by 
these  regulations  will  not  interfere  with 
the  primary  purposes  for  which  these 
National  Wildlife  Refuges  were 
established.  This  determination  is  based 
upon  consideration  of,  among  other 
things,  the  Service's  Final 
Environmental  Statement  on  the 
Operation  of  the  National  Wildlife 
Refuge  System  published  in  November 
1976.  Funds  are  available  for  the 
administration  of  the  recreational 
activities  permitted  by  these  regulations. 

§  33.5    Special  regulations;  sport  fishing 
for  Individual  wildlife  refuge  areas. 

Minnesota 

Big  Stone  National  Wildlife  Refuge 

Sport  fishing  on  Big  Stone  National 
Wildlife  Refuge  is  allowed  between 
sunrise  and  sunset  during  the  State 
fishing  season.  Summer  fishing  shall  be 
from  the  shoreline  only  except  that 
fishing  from  boats  without  motors  is 
permitted  on  the  Minnesota  River 
channel  canoe  trail  which  is  designated 
by  signs.  Winter  ice  fishing  is  permitted 
in  accordance  with  the  state  season 
except  that  ice  fishing  west  of  the 
Highway  75  dam,  terminates  on  January 
31.  Portable  fish  shelters  may  be  used 
but  may  not  be  left  overnight. 

Rice  Lake  National  Wildlife  Refuge 

Sport  fishing  is  permitted  on  the  Rice 
Lake  National  Wildlife  Refuge,  Aitkin 
County,  Minnesota,  and  the  Sandstone 
Unit,  Pine  County,  Minnesota,  only  on 
those  areas  designated  by  signs  as  being 
open  to  fishing.  These  areas  comprise 
approximately  80  acres.  The  open 


season  for  sport  fishing  extends  from 
May  16. 1981  through  November  30, 
1981.  inclusive.  Fishing  is  allowed 
between  sunrise  and  sunset  only.  The 
use  of  canoes  and  boats,  without 
motors,  is  allowed  for  sport  fishing  on 
that  portion  of  Rice  River  posted  as 
open  to  fishing  and  on  the  Twin  Lakes 
fishing  area  only. 

Sherburne  National  Wildlife  Refuge 

Sport  fishing  is  permitted  on 
Sherburne  National  Wildlife  Refuge  in 
accordance  with  State  seasons  and 
regulations.  Special  conditions  include 
the  following:  Fishing  is  only  allowed  on 
the  St.  Francis  River  at  designated 
access  sites  during  daylight  hours.  Boats 
without  motors  are  allowed  on  the 
portion  of  the  river  as  noted  in  the 
refuge  brochure.  A  permit  must  be 
obtained  from  the  refuge  manager  before 
using  a  shelter  for  ice  fishing. 

Tamarac  National  Wildlife  Refuge 

Sport  fishing  is  permitted  on  the 
Tamarac  National  Wildlife  Refuge  in 
areas  designated  on  maps  or  by  signs  as 
being  open  to  fishing.  Fishing  shall  be  in 
accordance  with  all  applicable  State 
and/or  White  Earth  Reservation 
regulations. 

All  sport  fishing  is  subject  to  the 
following  conditions: 

1.  Only  that  part  of  Tamarac  Lake 
north  of  the  dike  is  open  during  regular 
State  season. 

2.  Fishing  on  Two  Island,  Wauboose, 
Lost,  and  Blackbird  lakes  is  permitted 
only  from  the  State  season  opening  in 
May  through  Labor  Day. 

3.  Bank  fishing  is  permitted  50  yards 
either  side  of  the  Ottertail  River  bridges 
on  County  Roads  No.  26  and  No.  126 
only. 

Wisconsin 

Horicon  National  Wildlife  Refuge 

Sport  fishing  is  permitted  on  the 
Horicon  National  Wildlife  Refuge. 
Wisconsin,  only  on  the  approximately  5 
acres  designated  by  signs  as  being  open 
to  fishing  from  May  15,  1981  through 
September  15, 1981,  inclusive.  Sport 
fishing  shall  be  in  accordance  with  all 
applicable  State  regulations  subject  to 
the  following  conditions: 

1.  The  use  of  boats  is  not  permitted. 

2.  Fishing  during  daylight  hours  only. 

Necedah  National  Wildlife  Refuge 

Sport  fishing  is  permitted  on  the 
Necedah  National  Wildlife  Refuge, 
Wisconsin,  only  on  the  areas  designated 
by  signs  as  being  open  to  fishing.  Sport 
fishing  shall  be  in  accordance  with  all 
applicable  State  regulations  subject  to 
the  following  conditions: 
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Fishing  is  permitted  only  on  the 
Sprague  and  Goose  Pools,  including  the 
outlets  of  these  pools  as  far  south  as  the 
Sprague-Mather  Road,  from  January  1 
through  March  15. 1981.  and  from  June  1. 
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Fishing  is  permitted  only  on  the 
Sprague  and  Goose  Pools,  including  the 
outlets  of  these  pools  as  far  south  as  the 
Sprague-Mather  Road,  from  January  1 
through  March  15, 1981,  and  from  June  1, 
through  September  15, 1981,  and  from 
December  15,  through  December  31, 
1981.  Fishing  is  allowed  between  sunrise 
and  sunset  only.  The  use  of  boats, 
without  motors,  is  permitted. 

Illinois,  Iowa,  Minnesota,  Wisconsin 

Upper  Mississippi  River  Wild  Life  and 
Fish  Refuge 

Sport  fishing,  commercial  fishing,  and 
the  taking  of  frogs,  turtles,  crayfish  and 
clams  on  the  Upper  Mississippi  River 
Wild  Life  and  Fish  Refuge,  are  permitted 
on  all  water  areas  of  the  refuge.  The 
refuge  water  areas  comprise  125,000 
acres.  All  fish,  frogs,  turtles,  crayfish 
and  clams  shall  be  taken  in  accordance 
with  all  applicable  state  regulations  and 
seasons.  All  sport  and  commercial 
fishing  on  the  Spring  Lake  Closed  Area 
of  the  Upper  Mississippi  River  Wild  Life 
and  Fish  Refuge  in  Carroll  County, 
Illinois,  is  prohibited  from  October  1 
through  December  20, 1981  All  persons, 
including  their  helpers,  exercising  the 
privilege  of  commercial  fishing  on  the 
Spring  Lake  Closed  Area  must  possess  a 
valid  commercial  fishing  permit  issued 
by  the  Refuge  Manager  and  must  comply 
with  the  conditions  which  are  set  forth 
in  the  permit. 
December  17, 1980. 
Richard  E.  Toltzmann, 
Acting  Area  Manager. 

|FR  Doc  80-40489  Filpd  12-29-80:  8:45  d,,l| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1002, 1004,  1006, 
1007,  1011-1013,  1030,  1032,  1033, 
1036,  1040,  1044,  1046,  1049,  1050, 
1062,  1064,  1065,  1068,  1071,  1073, 
1075,  1076,  1079,  1093,  1094,  1096- 
1099, 1102,  1104, 1106,  1108,  1120, 
1124-1126,1131-1139 

Handling  of  Milk  In  Federal  Milk 
Marketing  Areas;  Extension  of  Time 
for  Filing  Comments  on  Reconstituted 
Milk  Impact  Statement 

7  CFR  Parts  and  Marketing  Areas 


J 


1001 

New  England. 

1002 

New  York-New  Jersey. 

1004 

Middle  Atlantic. 

1006 

Upper  Florida. 

1007 

Georgia. 

1011 

Tennessee  Valley. 

1012 

Tampa  Bay. 

1013 

Southeastern  Florida. 

1030 

Chicago  Regional. 

1032 

Southern  Illinois. 

1033 

OhickValley. 

1036 

Eastern  Ohio- Western  Pennsylvania 

1040 

Southern  Michigan. 

1044 

Michigan  Upper  Peninsula. 

1046 

Louisville-Lexington-Evansville. 

1049 

Indiana. 

1050 

Central  Illinois. 

1062 

St.  Louis-Ozarks. 

1064 

Greater  Kansas  City. 

1065 

Nebraska-Western  Iowa. 

1068 

Upper  Midwest. 

1071 

Neosho  Valley. 

1073 

Wichita,  Kansas. 

1075 

Black  Hills,  S.  Dakota. 

1076 

Eastern  South  Dakota. 

1079 

Iowa. 

1093 

Alabama-West  Florida.' 

1094 

New  Orleans-Mississippi. 

1096 

Greater  Louisiana. 

1097 

Memphis,  Tenn. 

1098 

Nashville,  Tenn. 

1099 

Paducah,  Kentucky. 

1102 

Fort  Smith,  Ark. 

1104 

Red  River  Valley. 

1106 

Oklahoma  Metropolitan. 

1108 

Central  Arkansas. 

1120 

Lubbock-Plainview,  Texas. 

1124 

Oregon- Washington. 

1125 

Puget  Sound,  Washington. 

1126 

Texas. 

1131  Central  Arizona. 

1132  Texas  Panhandle. 

1133  Inland  Empire. 

1134  Western  Colorado. 

1135  Southwestern  Idaho-Eastern  Oregon. ' 

1136  Great  Basin. 

1137  Eastern  Colorado. 

1138  Rio  Grande  Valley. 

1139  Lake  Mead. 

'A  final  decision  on  whether  or  not  to  adopt  a 
proposed  new  order  for  this  marketing  area  is 
pending  before  the  Department. 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Extension  of  time  to  submit 

additional  comments  or  proposals. 

summary:  On  November  7, 1980,  the 
Department  issued  a  preliminary  impact 
statement  concerning  the  potential 
effect  of  proposals  to  change  the 
regulatory  treatment  of  reconstituted 
milk  under  all  Federal  milk  orders. 
Interested  parties  were  invited  to  submit 
comments  on  the  impact  statement  and 
also  any  alternative  proposals  that 
would  mitigate  any  adverse  economic 
impacts  of  the  proposals.  This  notice 
extends  the  initial  45-day  filing  period, 
which  would  have  expired  on  January  2, 
1981. 

date:  Comments  and  proposals  should 
be  submitted  by  February  16, 1981,  to 
assure  their  consideration  in  this  matter. 

ADDRESS:  Comments  and  proposals  (two 
copies)  should  be  mailed  to:  Deputy 
Administrator,  Marketing  Program 
Operations,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250  (telephone:  202- 
447-4824). 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Pre- 
Notice  of  hearing:  issued  November  13, 
1979;  published  November  16, 1979  (44 
FR  65989).  Extension  of  time:  issued 
January  15, 1980;  published  January  18, 
1980  (45  FR  3593).  Preliminary  Impact 
Statement:  issued  November  7, 1980; 
published  November  17, 1980  (45  FR 
75956). 

The  Community  Nutrition  Institute,  a 
fluid  milk  processor,  and  three 
individual  consumers  have  requested 
that  a  public  hearing  be  held  on 
proposed  changes  in  all  Federal  milk 
marketing  orders.  The  proposals  relate 


to  the  regulatory  treatment  of 
reconstituted  milk  products. 

A  preliminary  impact  statement 
presenting  an  analysis  of  the  potential 
impact  of  the  proposals  was  issued  by 
the  Department  on  November  7, 1980. 
The  public  was  invited  to  submit  by 
January  2, 1981,  comments  on  the  impact 
statement  and  also  any  additional 
proposals  that  would  mitigate  any 
adverse  economic  impacts  of  the 
proposals. 

The  Department  has  received  requests 
from  the  National  Milk  Producers 
Federation  and  other  producer  groups 
for  an  extension  of  the  comment  period. 
The  producer  organizations  indicate  that 
an  additional  45  days  is  needed  in  view 
of  the  time  that  was  involved  in 
distributing  copies  of  the  impact 
statement  to  interested  parties,  the 
complex  nature  of  the  issues  involved, 
and  the  time  constraints  stemming  from 
the  several  holidays  in  the  initial 
comment  period. 

An  extension  of  the  comment  period 
is  reasonable  under  these 
circumstances.  Accordingly,  notice  is 
hereby  given  that  the  time  for  filing 
comments  on  the  preliminary  impact 
statement  and  alternative  proposals  is 
extended  from  January  2, 1981,  to 
February  16, 1981. 

Signed  at  Washington,  D.C,  on  December 
22, 1980. 
William  T.  Manley, 

Deputy  Administrator.  Marketing  Program 
Operations. 

|FR  Doc  80-40503  Filed  12-29-80;  8:45  amj 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 

Animal  Export  Regulations; 
Pseudorables  Test  of  Export  Swine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  animal  export  regulations  to 
require  that  all  swine  to  be  exported 
from  the  United  States,  except  swine  for 
immediate  slaughter,  shall  be  handled  in 
accordance  with  certain  procedures  and 
be  negative  to  an  official  pseudorables 
test  or  tests.  This  action  is  necessary  to 
provide  assurance  that  swine  exported 
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from  the  United  States,  except  swine 
exported  for  immediate  slaughter,  are 
not  infected  with  or  exposed  to 
pseudorables.  The  intended  effect  of  this 
action  is  to  provide  assurance  to  the 


severity  of  outbreaks  of  pseudorables 
have  increased  dramatically  throughout 
the  world  during  the  past  3  years.  This 
trend  is  expected  to  continue  and  to 
cause  serious  financial  losses  to  swine 


that  the  swine  to  be  exported  are  not 
infected  with  or  exposed  to 
pseudorables.  Such  swine  would  be 
from  a  qualified  pseudorables  negative 
herd,  as  defined  in  Title  9,  Code  of 
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separated  from  other  animals  and 
effluent  drainage  therefrom  so  that  no 
new  sources  of  infection  with 
pseudorables  could  be  introduced  into 
the  group  of  swine  intended  for  export. 


upon  request  from  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782. 


animals  or  effluent  drainage  therefrom 
during  such  movement. 

§91.9    [Amended] 
2.  In  §  91.9  present  footnote  7  and  the 
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from  the  United  States,  except  swine 
exported  for  immediate  slaughter,  are 
not  infected  with  or  exposed  to 
pseudorabies.  The  intended  effect  of  this 
action  is  to  provide  assurance  to  the 
animal  health  authorities  of  other 
countries  that  swine  exported  from  the 
United  States,  except  swine  exported  for 
immediate  slaughter,  are  not  infected 
with  or  exposed  to  pseudorabies. 
DATE:  Comments  on  or  before  March  2, 
1981. 

ADDRESS:  Written  comments  to  Deputy 
Administrator,  USDA,  APHIS.  VS.  Room 
821,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Harold  A.  Waters,  USDA,  APHIS. 
VS.  Room  826,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
301-436-8383.  The  Draft  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  from  Program  Services  Staff. 
Room  870,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
301-436-8695. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  "significant".  Notice 
is  hereby  given  in  accordance  with  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  that  pursuant  to  21  U.S.C. 
105. 112. 113. 114a.  120. 121. 134b.  134f, 
612.  613,  614.  618;  46  U.S.C.  466a,  466b:  37 
FR  28464.  28477;  38  FR  19141.  the  Animal 
and  Plant  Health  Inspection  Service  is 
considering  amending  Part  91.  Title  9. 
Code  of  Federal  Regulations. 

On  Friday.  February  16, 1979.  there 
was  published  in  the  Federal  Register 
(44  FR  10306-10313)  regulations  intended 
to  prevent  the  spread  of  pseudorabies  in 
the  United  States.  Pseudorabies.  also 
known  as  Aujeszky's  disease,  mad  itch, 
and  infectious  bulbar  paralysis,  is 
primarily  a  disease  of  swine  caused  by  a 
herpes  virus. 

Susceptible  animals  other  than  swine 
are  ndt4cnown  to  become  carriers  and 
are  not  known  to  transmit  the  disease 
after  a  period  of  21  days  following 
exposure  to  the  disease.  Therefore, 
animals  other  than  swine  are  believed 
not  to  be  potential  spreaders  of 
pseudorabies  after  a  period  of  21  days 
since  their  last  exposure  to  the  virus. 

Swine  are  more  resistent  to 
pseudorabies  than  most  other  livestock, 
and  some  swine  develop  an  inapparent 
carrier  sta,e.  Such  swine  are  capable  of 
transmitting  the  disease  to  other  animals 
even  though  these  carrier  swine  are 
apparently  healthy.  The  number  and 


severity  of  outbreaks  of  pseudorabies 
have  increased  dramatically  throughout 
the  world  during  the  past  3  years.  This 
trend  is  expected  to  continue  and  to 
cause  serious  financial  losses  to  swine 
producers  and  the  swine  industry  in 
general.  For  this  reason,  pseudorabies  in 
swine  has  become  a  significant  factor  in 
the  United  States  Export  Animal  health 
Program.  In  order  to  prevent  the 
exportation  of  swine  (for  other  than 
slaughter  purposes),  which  may  be 
infected  with  or  exposed  to 
pseudorabies,  certain  testing 
requirements  are  needed.  Therefore, 
present  §  91.5(c)  (Specific  export 
requirements  for  swine)  would  be 
redesignated  §  91.5(c)(1)  and  additional 
requirements  which  the  Department 
believes  would  prevent  the  exportation 
of  swine  (except  swine  exported  for 
immediate  slaughter)  infected  with  or 
exposed  to  pseudorabies  would  be 
added  in  proposed  §  91.5(c)(2). 

Specifically,  proposed  §  91.5(c)(2) 
would  provide  exporters  with  two 
options  under  which  swine,  other  than 
swine  fpr  immediate  slaughter,  could  be 
expoffed. 

Proposed  §  91.5(c)(2){i)  would  require 
that  swine  to  be  exported,  except  swine 
for  immediate  slaughter  be  (A)  from  a 
qualified  pseudorabies  negative  herd. 
(B)  found  negative  to  an  official 
pseudorabies  test  within  30  days  prior  to 
the  date  of  export,  (C)  moved  directly 
from  the  qualified  pseudorabies 
negative  herd  to  the  port  of  embarkation 
after  such  test,  and  (D)  physically 
separated  so  as  to  prevent  physical 
contact  with  other  animals  or  effluent 
drainage  therefrom  during  such 
movement. 

In  lieu  of  the  proposed  requirements 
in  §  91.5(c)(2)(i)  an  exporter  could  export 
swine  in  accordance  with  proposed 
§  91.5(c)(2)(ii)  which  would  require  that 
swine  to  be  exported,  except  swine  to 
be  exported  for  immediate  slaughter,  be 
physically  separated  so  as  to  prevent 
physical  contact  with  other  animals  or 
effluent  drainage  therefrom.  Further,  the 
proposal  would  require  that  the  swine 
are  found  negative  to  two  official 
pseudorabies  tests  at  intervals  of  not 
less  than  30  days  nor  more  than  60  days 
between  tests  during  such  separation. 
The  last  test  would  be  required  to  be 
conducted  within  30  days  prior  to  the 
date  of  export.  After  such  tests,  the 
swine  would  be  required  to  be  moved 
directly  to  the  port  of  embarkation  and 
physically  separated  so  as  to  prevent 
physical  contact  with  all  other  animals 
and  the  effluent  drainage  therefrom 
during  such  movement. 

The  Department  believes  that  the 
requirements  in  proposed  §  91.5(c)(2)(i) 
would  provide  reasonable  assurance 


that  the  swine  to  be  exported  are  not 
infected  with  or  exposed  to 
pseudorabies.  Such  swine  would  be 
from  a  qualified  pseudorabies  negative 
herd,  as  defined  in  Title  9.  Code  of 
Federal  Regulations.  §  85.1(ee).  A 
qualified  pseudorabies  negative  herd  is 
monitored  for  pseudorabies  at  regular 
intervals  and  the  entrance  of  other 
swine  into  such  a  herd  is  restricted  to 
swine  which  have  been  found  negative 
to  two  official  pseudorabies  tests  not 
less  than  30  days  or  more  than  60  days 
apart  before  being  added  to  the  herd  or 
are  from  another  qualified  pseudorabies 
negative  herd.  Therefore,  herds  of  swine 
which  have  attained  qualified 
pseudorabies  negative  herd  status  are 
far  less  likely  to  contain  swine  which 
are  either  exposed  to  or  infected  with 
pseudorabies  than  the  remainder  of  the 
swine  population. 

Proposed  §  91.5(c)(2)(i)  would  require 
that  swine  to  be  exported  from  qualified 
pseudorabies  negative  herds  be  moved 
directly  from  such  herds  to  the  port  of 
embarkation  and  be  physically 
separated  so  as  to  prevent  physical 
contact  with  other  animals  and  effluent 
drainage  therefrom  during  such 
movement.  This  physical  separation 
could  be  attained  in  any  manner.  The 
intention  is  that  swine  do  not  come  into 
physical  contact  with  other  animals  or 
their  effluent  drainage.  This  requirement 
would  insure  that  such  swine  to  be 
exported  only  come  into  physical 
contact  with  other  swine  from  qualified 
pseudorabies  negative  herds  prior  to 
arrival  at  the  port  of  embarkation. 

To  further  insure  that  swine  to  be 
exported,  except  swine  exported  for 
immediate  slaughter,  are  not  infected 
with  or  exposed  to  pseudorabies. 
proposed  §  91.5{c)(2)(i)  would  require 
that  such  swine  be  found  negative  to  an 
official  pseudorabies  test  within  30  days 
prior  to  the  date  of  export.  Such  official 
test  would  be  conducted  prior  to  the 
swine  being  moved  to  the  port  of 
embarkation.  The  Department  believes 
that  the  requirement  that  the  negative 
finding  to  the  official  pseudorabies  test 
be  within  30  days  prior  to  the  date  of 
export  is  necessary  to  reduce  the  risk  of 
tested  swine  becoming  infected  with 
pseudorabies  between  the  test  and  the 
date  of  export  and  gives  an  exporter  a 
reasonable  amount  of  time  in  which  to 
have  the  swine  tested. 

As  stated  above,  proposed 
§  91.5(c)(2)(ii)  would  provide  exporters 
with  a  second  method  by  which  swine, 
except  swine  exported  for  immediate 
slaughter,  could  be  exported.  Under  this 
provision,  such  swine  to  be  exported, 
other  than  for  immediate  slaughter, 
would  be  required  to  be  physically 


separated  from  other  animals  and 
effluent  drainage  therefrom  so  that  no 
new  sources  of  infection  with 
pseudorabies  could  be  introduced  into 
the  group  of  swine  intended  for  export. 
This  physical  separaton  could  be 
attained  in  any  maimer  (artificial 
barriers,  natural  barriers  or  even 
distance).  The  intention  is  that  such 
swine  do  not  come  into  physical  contact 
with  other  animals  or  the  effluent 
drainage.  During  such  physical 
separation,  the  group  of  swine  to  be 
exported  would  be  required  to  be  found 
negative  to  two  official  pseudorabies 
tests  at  intervals  of  not  less  than  30  nor 
more  than  60  days  between  tests.  The 
Department  believes  that  the  officia! 
pseudorabies  tests  would  provide 
reasonable  assurance  that  the  swine  so 
tested  are  neither  infected  with  nor 
exposed  to  pseudorabies.  The  inteival 
which  would  be  required  between  the 
two  tests  is  necessary  to  allow  any 
swine  exposed  to  pseudorabies  at  the 
time  of  the  first  test  to  incubate  the 
disease  long  enough  to  become  positive 
to  the  second  test.  Further,  proposed 
§  91.5(c)(2j(ii)  would  require  that  the  last 
test  be  conducted  within  30  days  prior  to 
the  date  of  export  because  the 
Department  believes  that  this 
requirement  would  reduce  the  risk  of  the 
tested  swine  becoming  infected  with 
pseudorabies  between  the  test  and  the 
date  of  export.  Further,  30  days  would 
give  and  exporter  a  reasonable  amount 
of  time  in  which  to  have  the  swine 
tested.  To  eliminate  the  risk  of  i.'ifection 
with  or  exposure  to  pseudorabies. 
proposed  §  91.5[c)(2)(ii)  would  require 
that  after  such  tests  the  swine  be  mcv-d 
directly  to  the  port  of  ernbarkstior.  and 
during  such  movement  be  physically 
separated  so  as  to  prevent  physical 
contact  with  other  animals  or  effluenl 
droinaga  therefrom. 

Proposed  new  footnotes  7  and  8 
would  be  referred  to  in  proposed 
§  91.5(c)(2).  Proposed  new  footnote  7 
v.-uuld  appear  directly  nf:er  the  term 
"qualified  peudorabits  negative  herd" 
and  would  refer  the  reader  to  Title  9, 
Code  of  Federal  Regulations,  §  85  Ife) 
ujiich  contains  the  definition  of  that 
term.  Proposed  new  fjotncte  8  would 
yppsar  directly  af!'3r  the  term  "official 
pseudorabies  test"  and  would  rear  the 
reader  to  Title  9.  Code  of  Federal 
Regulations,  §  05.i;Cj)  which  contains  the 
defiaition  of  that  term.  Further.  propc.<!ed 
now  footnote  8  would  inform  the  reader 
i'.at  copies  of  the  test  protocols 
[Recommended  Mirnimum  Standards  for 
Diagnostic  Tests  Employed  in  the 
Diagnosis  of  Pseudorabies)  were 
published  as  a  Veterinary  Services 
Notice,  May  17, 1978.  and  are  available 


upon  request  from  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agiiculture, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782. 

The  Department  believes  that  these 
proposed  new  footnotes  are  necessary 
to  clarify  the  terms  "qualified 
pseudorabies  negative  herd"  and 
"official  pseudorabies  test".  The  additon 
of  proposed  footnotes  7  and  8  would 
require  that  present  footnote  7  and  the 
reference  thereto  be  renumbered 
footnote  9;  present  footnote  8  and  the 
reference  thereto  be  renumbered 
footnote  10;  and  present  footnote  9  and 
the  reference  thereto  be  renumbered 
footnote  11. 

Accordingly.  Part  91.  Title  9,  Code  of 
Federal  Regulations,  would  be  amended 
in  the  following  respects: 

1.  In  §  91.5,  paragraph  (c)  would  be 
redesignated  as  paragraph  (c)(1)  and  a 
new  paragraph  (c)(2)  and  new  footnotes 
7  and  8  would  be  added  to  read: 

§91.5    Specific  export  requirements. 

*         «         *         *         * 

(c)  Swine.  *  *  * 

(2)  Swine  to  be  exported,  except 
swine  to  be  exported  for  immediate 
slaughter,  shall  be: 

[ij(A)  From  a  qualified  pseudorabies 
negative  herd;" 

(B)  Found  negative  to  an  official 
pseudorabies  test  *  within  30  days  prior 
to  the  dale  of  export: 

(C)  Moved  directly  from  the  qualified 
pseudorabies  negative  herd  to  the  port 
of  en;barkation  after  such  test:  and 

(D;  Physically  sep.-.rated  so  as  to 
prevent  physical  contact  with  other 
animals  or  the  effluent  drainage 
therefrom  during  such  movem.ent,  or 

(ii)(A)  Physically  separated  so  as  to 
prt'vcr.t  physical  contact  with  other 
a'liiVi'jis  or  effluent  drainage  theicfrom: 

!Dj  During  such  physical  s'-paraiion, 
found  negative  to  two  official 
p.<;eadu'abies  tests  '  at  intervals  of  not 
ifss  th.in  JO  days  nor  more  th:in  60  days 
Ij^twesn  tests  during  su,,h  separation. 
Tiio  last  test  shall  be  conducted  within 
30  d.ivs  p;ior  to  the  date  of  export; 

(C  •  \!.-ived  directly  to  the  port  of 
tmu'irkation  after  such  tests:  and 

(D)  Physically  separated  so  as  to 
pr.-ver;;  j.hysical  contact  with  other 

'A  q'-.i.;ifced  psfiid.j', 'lines  m'gd!;vi-  herd  is 
d'  finp.J  ";n  5  a5.1(epj  of  ihis  ch.ipler, 

'"Off.i  ia!  pseudorabies  test'  ie  defined  in 
§  B5.l(ql  of  this  chapter.  Copies  of  the  te?t  prn'or'^ls 
(K'^Lomi.neiided  Minimum  Standards  for  Diagnostic 
T<;Sls  En;pl;^\ed  in  the  Diagnosis  of  Pseudorabies) 
puijlished  as  8  Veterinarj'  Services  Notice  M>sy  IT. 
197B,  are  available  upon  request  from  VetPrinary 
Ser\if:rs.  Animal  and  Plant  Health  Inspection 
Servu.e.  US.  Department  of  Agriculture.  Federal 
building,  6505  Belcrest  Road,  Hyattsville,  MD  2n"82, 


animals  or  effluent  drainage  therefrom 
during  such  movement. 

§91.9    [Amended] 

2.  In  §  91.9  present  footnote  7  and  the 
reference  thereto  would  be  redesignated 
footnote  9;  in  5  91.13  present  footnote  8 
and  the  reference  thereto  would  by 
designated  footnote  10;  and  in  §  91.33 
present  footnote  9  and  the  reference 
thereto  would  be  deisgnated  footnote  11. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
Federal  Building.  6505  Belcrest  Road, 
Room  825.  Hyattsville,  Maryland,  during 
regular  hours  of  business  (8  a.m.  to  4:30 
p.m..  Monday  to  Friday,  except 
holidays)  in  a  maimer  convenient  to  the 
public  business  (9  CFR  1.27(b)). 

Comments  submitted  should  bear  a 
reference  to  the  dat  and  page  number  of 
this  issue  in  the  Federal  Register. 

Done  at  Washington.  D.C.,  this  22nd  day  of 
December  1980. 
Jerry  C.  Hill. 

Deputy  Assistant  Secretary  for  Marketing  and 
Transportation  Sen-ices. 

|FR  Dec.  BO-4055:  Filed  12-29-8('  6  45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

15  CFR  Parts  923  and  931 

Advance  Notice  of  Proposed 
Rulemaking  for  Improving  Coastal 
Management  In  the  United  States 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce. 
action:  -Advance  notice  of  proposed 
rulemaking  (A.N'PR). 


SUMMARY:  Pub.  L.  No,  96-464,  the 
Coastal  Zone  Management  Improvement 
Act  of  1980  (the  Act),  which  amended 
the  Coastal  Zone  Management  Act  of 
19''2  (CZMA),  requires  the  Secretary  of 
Commerce  to  issue  regulations  for 
improving  the  administration  of  the 
Federal  coastal  zone  management 
program  established  by  the  CZMA.  This 
notice  deals  with  proposed  rules  for:  (1) 
Focusing  state  management  efforts  on 
achieving  significant  improvements  in 
mef  ling  certain  national  coastal 
management  objectives;  (2)  enhancing 
the  protection  of  nationally  significant 
coastal  resources;  (3)  allocating  among 
eligible  states  grants  to  administer 
approved  state  coastal  management 
programs;  (4)  awarding  grants  to  eligible 
states  to  mitigate  adverse  coastal  . 

impacts  caused  by  coal  and  alternative 
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ocean  energy  activities;  (5)  awarding 
grants  to  eligible  coastal  states  for 
preserving  specific  coastal  areas, 
redeveloping  urban  waterfronts  and 
ports,  and  providing  access  to  public 


External  Relations  at  the  above  address 
in  order  to  be  placed  on  the  mailing  list. 

IV.  Proposed  and  Final  Rules 

NOAA  will  issue  proposed  rules  to 


"significant  improvement"  in  achieving  the 
coastal  management  objectives  specified  in 
Section  303?  Against  what  baseline  should 
improvements  be  measured? 

—What  types  of  management  activities 
mav  a  state  nerform  a.s  a  mpans  nf  makino 
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— How  should  the  shoreline,  coastal  area 
and  populaton  factors  be  weighted  in  the 
formula  used  to  allocate  administrative 
grants? 

— What  other  factors  are  "relevant"  and 
how  much  weight  should  they  be  given? 


defined?  Should  facilities  be  water  dependent 
in  order  to  qualify  a  state  for  impact 
assistance? 

— How  should  "alternative  ocean  energy 
activities"  be  defined? 

— How  should  coal  and  alternative  ocean 


evaluation  by  third  parties,  self-evaluations 
or  nationwide  evaluation  with  respect  to 
specific  national  objectives?  If  so,  what 
alternatives  should  be  considered? 

— What  should  the  evaluation  team  review 
to  determine  whether  the  state  has  (1) 
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ocean  energy  activities;  (5)  awarding 
grants  to  eligible  coastal  states  for 
preserving  specific  coastal  areas, 
redeveloping  urban  waterfronts  and 
ports,  and  providing  access  to  public 
beaches  and  coastal  waters;  (6) 
reviewing  and  evaluating  the 
performance  of  coastal  states  with 
respect  to  adherence  to  approved 
coastal  management  programs  and 
achievement  of  significant  improvement 
in  meeting  national  coastal  management 
objectives;  and  (7)  awarding  grants  to 
assist  eligible  states  in  preserving 
islands, 

NOAA  will  publish  a  separate 
advance  notice  of  proposed  rulemaking 
outlining  issues  relevant  to  clarifying  the 
term  "directly  affected"  in  Section  307  of 
the  CZMA. 

This  advance  notice  of  proposed 
rulemaking  is  issued  to  provide 
interested  persons  with  an  early 
opportunity  to  contribute  to  the 
development  of  these  regulations.  It  is 
designed  to  elicit  both  views  on  the 
issues  posed  below  and  identification  of 
other  issues  that  should  be  addressed. 
Interested  persons  are  invited  to  submit 
detailed  written  comments. 

DATE:  Comments  should  be  received  by 
January  31, 1981. 

ADDRESS:  Submit  comments  concerning 
the  advance  notice  to:  Jane  P.  Rogers, 
Deputy  Director,  Office  of  Policy, 
Evaluation  and  External  Relations, 
Office  of  Coastal  Zone  Management, 
3300  Whitehaven  Street.  NW., 
Washington,  D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  P.  Rogers,  Dan  Hoydysh  or  Vickie 
Allin,  Office  of  Policy,  Evaluation  and 
External  Relations,  (202-634-4245). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  authority  of 
Section  317  of  the  CZMA  and  Sections  5, 
7and9of  the  Act. 

II.  Availability  of  Comments 

All  comments  submitted  in  response 
to  this  advance  notice  of  proposed 
rulemaking  will  be  available  for 
examination  during  normal  business 
hours  in  Room  310,  Page  Building 
Number  1,  2001  Wisconsin  Avenue, 
NW.,  Washington,  D.C.  20235. 

III.  Mailing  List 

Any  person  interested  in  receiving 
public  regulatory  documents  as  they  are 
developed  during  this  rulemaking  should 
submit  his/her  name,  address, 
affiliation,  and  phone  number  to  the 
Deputy  Director,  Policy,  Evaluation,  and 


External  Relations  at  the  above  address 
in  order  to  be  placed  on  the  mailing  list. 

IV.  Proposed  and  Final  Rules 

NOAA  will  issue  proposed  rules  to 
implement  the  Act  after  comments 
received  in  response  to  this  ANPR  have 
been  evaluated.  NOAA  plans  to  issue 
the  proposed  rules  in  April  1981  and 
final  rules  in  July  1981. 

V.  Regulatory  Issues 

A.  General  Background 

The  CZMA  was  enacted  in  1972  to 
encourage  and  assist  states  in 
developing  and  implementing 
management  programs  to  preserve, 
protect,  develop,  and  where  possible,  to 
restore  or  enhance  the  resources  of  our 
nation's  coast.  The  primary  purpose  of 
the  1980  amendments  is  to  reaffirm  the 
nation's  commitment  to  the  wise  use 
and  management  of  our  coastal 
resources  through  the  coastal  zone 
management  program.  To  this  end, 
Section  306,  which  provides  funds  to 
coastal  states  to  implement  approved 
coastal  management  programs,  was 
reauthorized  for  five  years  by  the  Act, 
and  certain  key  provisions  of  the  CZMA 
were  strengthened  to  require  significant 
improvements  in  state  coastal 
^nanagement  programs. 

B.  Legislative  Amendments  and  Issues 
to  be  Resolved  Through  Rulemaking 

1.  Improving  Coastal  Zone 
Management— Sections  303/306 

The  following  provisions  of  the  Act 
relate  to  improving  coastal  management: 

— Section  303  was  amended  to  clarify 
national  coastal  policy  by  describing  specific 
national  objectives  that  warrant  full 
consideration  during  the  implementation  of 
approved  State  coastal  management 
programs. 

— Section  306(a)  was  amended  to 
encourage  more  effective  coastal  1 

management  by  requiring  states  with 
approved  programs  to  expend  an  increasing 
proportion  of  administrative  grants  (up  to  a 
maximum  of  30  percent  unless  a  state  agrees 
to  a  higher  percentage)  on  activities  that  will 
result  in  significant  improvement  in  achieving 
the  national  coastal  objectives  specified  in 
Section  303. 

— Section  312  was  amended  to  require  the 
Secretary  to  evaluate  the  extent  to  which  a 
state  addresses  the  national  coastal 
objectives  in  Section  303  and  to  reduce  or 
withdraw  up  to  30  percent  of  the  financial 
assistance  available  to  any  coastal  state 
under  Section  306  if  that  state  is  failing  to 
make  "significant  improvement"  in  achieving 
these  objectives. 

Comments  are  requested  with  respect 
to  the  following  and  any  other  relevant 
issues: 

— What  guidelines  or  standards  should  be 
used  in  determining  what  constitutes  a 


"significant  improvement"  in  achieving  the 
coastal  management  objectives  specified  in 
Section  303?  Against  what  baseline  should 
improvements  be  measured? 

—What  types  of  management  activities 
may  a  state  perform  as  a  means  of  making 
significant  improvements? 

— How  long  should  an  activity  be  eligible 
to  be  considered  an  "improvement?"  One 
year?  If  longer,  based  on  what  factors? 

— How  should  priorities  be  set  for 
determining  in  which  areas  of  national 
concern  a  state  needs  to  make  significant 
improvements? 

— How  should  the  phrase  "increasing 
proportion  of  each  grant"  be  defined?  Against 
what  baseline  should  the  increasing 
proportion  be  measured? 

— What  guidelines  and  procedures  should 
be  followed  to  determine  the  amount  of 
funding  that  will  be  withheld  or  withdrawn  if 
the  state  has  failed  to  make  "significant 
improvements"? 

2.  Protecting  Resources  of  National 
Significance — Section  306(i) 

New  Section  306(i)  encourages  states 
to  increase  protection  of  coastal 
resources  of  national  significance  by 
inventorying  and  designating  such 
resources  and  developing  "specific  and 
enforceable  standards"  for  their 
protection.  The  Secretary  is  directed  to 
monitor  state  progress  in  carrying  out 
these  activities  and  to  deny  grants  under 
section  306A  to  states  that  have  not 
made  "satisfactory  progress"  in 
accomplishing  these  tasks  by  September 
30, 1984. 

Comments  are  requested  with  respect 
to  the  following  and  any  other  relevant 
issues: 

— What  criteria  should  be  provided  to 
states  to  guide  them  in  their  determination  of 
whether  a  resource  is  one  of  national 
significance? 

— How  should  "satisfactory  progress"  in 
achieving  the  objectives  of  Section  306(i)  be 
measured? 

— When  should  states  begin  activities 
designed  to  protect  nationally  significant 
resources  in  order  to  support  a  finding  of 
satisfactory  progress  by  1984? 

— How  should  "specific  and  enforceable 
standards"  be  defined? 

— To  what  extent  have  some  states  with 
approved  programs  already  satisfied  the 
requirements  of  Section  306(i)  and  how 
should  this  compliance  be  demonstrated? 

3.  Allocating  Administrative  Grants — 
Section  306(b) 

Section  306(b]  requires  that 
administrative  grants  under  Section  306 
be  allocated  among  coastal  states  with 
approved  programs  in  accordance  with 
rules  and  regulations  that  take  into 
account  "the  extent  and  nature  of  the 
shoreline  and  area  covered  by  the  plan, 
population  of  the  area,  and  other 
relevant  factors." 

Comments  are  requested  with  respect 
to  the  following  and  any  other  relevant 
issues: 
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process,  public  participation,  and  operation 
and  management  of  acquired  lands? 

— How  should  appropriations  for  Section 
315  be  allocated  between  island  preservation 
and  the  estuarine  sanctuary  program? 


Atmospheric  Administration,  / 

Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  .NW.,  Washin^n, 
D.C.  20230,  no  later  than  March  1,  1980, 

anrl  qH;}!!  rnntain  thp  infrirmatinn 


ADDRESS:  Written  comments,  preferably 
in  five  copies,  should  be  sent  to:  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  D.C- 


90907    r^nmmontc   rana\\!aA  ma\/  V, 


o   coon 
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— How  should  the  shoreline,  coastal  area 
and  populaton  factors  be  weighted  in  the 
formula  used  to  allocate  administrative 
grants? 

— What  other  factors  are  "relevant"  and 
how  much  weight  should  they  be  given? 

4.  Resource  Management 
Improvement  Grants — Section  308A 

New  Section  306A  establishes  a  grant 
program  to  assist  states  in  preserving 
and  restoring  specific  areas, 
redeveloping  urban  waterfronts  and 
ports,  and  providing  access  to  public 
coastal  areas  and  coastal  waters. 
Section  306A  grants  may  be  used  for 
acquiring  interests  in  land,  low-cost 
construrJion  projects,  engineering 
designs  and  specifications,  and 
educational  interpretive  and 
rranagement  costs  determined  by  the 
Secretary  to  be  consistent  with  the 
purposes  of  the  section.  No  state  is 
elii^ihle  to  receive  Section  306A  grants 
unless  it  is  making  "satisfactory 
progress"  in  activities  designed  to  result 
in  significant  improvements  as 
discussed  above. 

Comments  are  requested  with  respect 
to  the  following  and  any  other  relevant 
issues: 

— What  methodology  should  be  followed 
for  allocating  306A  grants,  i.e.  should  grants 
be  allocated  by  formula  or  com.petitively?  If 
by  formula,  what  factors  should  be  included? 
If  competitively,  what  criteria  should  be 
used? 

— How  should  funds  available  under  306A 
be  allocated  among  the  three  purposes  of  (1) 
preserving  and  restoring  specific  areas,  (2) 
redeveloping  urban  waterfronts  and  parts, 
and  (3)  providing  public  access  to  coastal 
areas  and  coastal  waters. 

— What  should  be  the  allowable  uses  and 
costs  that  are  eligible  under  section  306.^. 

5.  Coal  and  Alternative  Ocean  Energy 
Impact  Grants— Section  308(c)(3) 

The  Act  established  a  new  Section 
308(c)(3)  under  the  Coastal  Energy 
Impact  Program  (CEIP),  authorizing  the 
Secretary  to  make  grants  to  eligible 
coastal  states  for  preventing  or 
mitigating  unavoidable  environrr.cntal 
and  recreational  losses  in  the  coastal 
zone  resulting  from  the  "transportation, 
transfer  or  storage  of  coal  or  from 
alternative  ocean  ene.^gy  activities." 
Funds  available  under  Section  308(r)(3) 
must  be  allocated  among  eligible  states 
in  accordance  with  "rules  and 
regulations  *   *  *  which  shall  take  into 
account  the  number  of  coal  or 
alternative  ocean  energy  facilities,  the 
nature  of  their  impacts,  and  other 
relevant  factors  *  *   *" 

Comments  are  requested  uith  respect 
to  tlie  following  and  any  other  relevant 
issues: 

— How  should  "coal  transportation, 
transfer  or  stroage"  activities  and  facilities  be 


defined?  Should  facilities  be  water  dependent 
in  order  to  qualify  a  state  for  impact 
assistance? 

— How  should  "alternative  ocean  energy 
activities"  be  defined? 

— How  should  coal  and  alternative  ocean 
energy  impact  grants  be  allocated  among 
eligible  states?  Should  one  formula  be 
developed  that  includes  coal  and  altern.jtive 
ocean  energy  facilities?  Should  available 
funds  be  split  between  coal  and  alternative 
energv  impacts  and  separate  formulas 
developed?  Should  a  competitive  system  be 
used  rather  than  state-by-state  allocations 
based  upnn  a  formula? 

— How  should  eligibility  of  coastal  states 
for  coal  and  alternative  ocean  energy  grants 
be  determined?  Should  slates  not  receiving 
OCS  formula  grants  be  given  priority 
consideration? 

—  What  should  be  the  allnwahle  uses  of 
these  grants?  Should  the  same  uses  eligible 
under  environmental  and  recreational  loss 
grants  (Selection  308(b)(5)(c))  be  allowed  or 
should  uses  be  restricted — e,g.,  planning  only 
or  planning  and  land  acquisition  only? 

6,  Review  of  Performance 
(Evalvation) — Section  312 

Section  312  requires  a  "continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  coastal 
management."  This  review  must  include 
a  written  evaluation  which  assesses  the 
extent  to  which  the  state  has:  (1) 
Implemented  and  enforced  its  approved 
program;  (2)  addressed  the  coastal 
management  needs  identified  in  Section 
303(2)  {A)-(I);  and  (3)  adhered  to  the 
terms  of  any  grant,  loan  or  cooperative 
agreement  funded  under  the  CZMA,  as 
amended.  The  Act  requires  that  a  public 
meeting  be  conducted  as  part  of  each 
evaluation  and  that  opportunity  be 
provided  for  oral  and  written  comment 
by  the  public.  Evaluation  reports  must 
be  issued  following  each  review  of  state 
performance.  The  Secretary  is  directed 
to  reduce  financial  assistance  under  the 
Act  by  up  to  30  percent  if  it  is 
determined  that  a  state  is  not  making 
significant  improvement  in  achieving  the 
coastal  management  objectives 
identified  in  Section  303(2)lA)-(I)  and  to 
withdraw  program  approval  and 
financial  assistance  if  it  is  found  that  a 
state  is  failing  to  adhere  to  or  is 
unjustifiably  deviating  from  its  approved 
program  or  the  terms  of  any  grant  or 
cooperative  agreement  and  refuses  to 
remedy  tha  deviation.  The  statute 
outlines  procedural  safeguards  (such  as 
r^otJce  to  the  state  and  an  opportunity 
for  a  public  hearing)  that  must  be 
observed  if  the  Secretary  finds  that 
piograni  approval  and  financial 
assistance  should  be  wi'ilidravvn. 

Comments  are  requested  with  respect 
to  the  following  and  any  other  relevant 
issues: 

— Should  the  regulations  allow  use  of 
alternative  types  of  evaluation,  such  as 


evaluation  by  third  parties,  self-evaluations 
cr  nationwide  evaluation  with  respect  to 
specific  national  objectives?  If  so,  what 
alternatives  should  be  considered? 

— What  should  the  evaluation  team  review 
to  determine  whether  the  state  has  (1) 
iihplemented  and  enforced  its  approved 
program  (2)  addressed  the  coastal 
management  needs  identified  in  Section  303 
(2)  (A)-{I).  and  (3)  adhered  to  the  terms  of 
any  grant,  loan,  or  cooperative  agreement? 

— Should  state  coastal  zone  management 
programs  and  coastal  energy  impact 
proj;rams  be  evaluated  in  a  separate  or 
integrated  manner?  For  e.xampie,  should  the 
CEIP  evaluation  be  conducted  on  the  same 
schedule  as  the  CZM  porogram  evaluation? 
How  should  the  CEIP  be  assessed  with 
respect  to  consistency  with  CZ.M  program 
B^oals?  Should  there  be  separate  regulations 
for  CEIP  evaluations? 

— What  factors,  criteria  or  standards 
should  be  developed  for  detennining  whether 
a  state  is  "adhering  to"  its  approved  program, 
"addressing"  the  national  coastal 
management  needs  identified  in  Section 
303(2j(A)-(I),  and  "implementing  and 
enforcing"  the  approved  prog:  am  or  is 
"unjustifiably  deviating  from"  the  program? 

— At  what  point  in  the  grant  cycle  should 
evaluation  site  visits  take  place  and  draft  and 
final  findings  be  issued?  Should  a  uniform 
approach  be  adopted,  or  should  timing  be  set 
on  a  state  by  state  basis?  Should  timing  be 
established  by  regulation  or  should  it  be  left 
flexible? 

— What  should  be  the  guidelines  for 
withdrawing  program  approval  and  financial 
assistance  to  any  state  that  is  unjustifiably 
deviating  from  its  approved  pixsgram  or  the 
terms  of  any  grant,  or  cooperative  agreement 
and  refuses  to  remedy  the  deviation? 

— What  procedures  should  be  established 
for  providing  oral  and  written  comments  and 
for  holding  public  meetings?  What 
procedures  should  be  used  for  distributing 
evaluation  reports? 

7.  Island  Preservation — Section  315 
Section  315  of  the  Act  authorizes  the 
Secretary  to  make  grants  for  (1) 
acquiring,  developing  and  operating 
estuarine  sanctuaries,  and  (2)  acquiring 
lands  to  provide  for  the  preservation  of 
islands  or  portions  thereof  Regulations 
implementing  the  estuarine  sanctuary 
program  were  issued  by  NOAA  in  1974 
(15  CFR  Part  921). 

Comments  are  requested  with  respent 
to  the  following  and  any  other  relevant 
issues. 

— For  what  purposes  should  Island 
prcs'?:';  ation  grants  be  made?  For  example, 
should  such  grants  be  made  only  for  the 
purpose  oi  preserving  islands,  or  portions 
thereof  in  their  natural  state,  should  they 
encompass  acquisition  for  compatible  uses 
such  85  research,  education,  or  public 
recreational  access,  should  they  encompass 
other  purposes  and,  if  so.  what  purposes? 

— should  the  procedures  for  administration 
of  the  island  preservation  program  be 
integrated  with  or  separate  from  those  of  the 
estuarine  sanctuary  program  with  respect  to 
programmatic  objectives,  grant  application 
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to  consumer  product  safety  rules,  it  may 
be  useful  for  rules  issued  under  other 
sections  of  the  CPSA  or  under  the 
Federal  Hazardous  Substances  Act 

rfUCAl  fin  I!  Q  r    1911   ot  con  1    tVlP 


outcome  to  regulate.  Commission 
decisions  to  issue  consumer  product 
safety  rules  are  premised  on  a  thorough 
consideration  of  the  benefits  and  costs. 
Thfi  Cnmmission  notes  that  it  is  often 


result  of  the  comments.  In  addition,  as 
the  state  of  the  art  in  the  area  of  risk 
assessment  or  economic  analysis  for 
health  and  safety  regulations  advances 

and  tViP  nnmmissinn'a  nmrprlnrps  in  this 
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process,  public  participation,  and  operation 
and  management  of  acquired  land.s? 

— How  should  appropriations  for  Section 
315  be  allocated  between  island  preservation 
and  the  estuarine  sanctuary  program? 

— By  what  criteria  should  grant 
applications  for  island  preservation  be 
evaluated?  Should  certain  types  of  islands, 
such  as  barrier  islands,  be  given  priority  over 
others  for  awards? 

VI.  Availability  of  Funds  for  Public 
Participation 

In  order  to  promote  a  full  and  fair 
determination  of  the  issues  involved. 
OCZM  is  making  available  $5,000  to 
compensate  persons  eligible  under  the 
criteria  set  forth  in  NOAA  regulations 
(15  CFR  Part  904)  for  their  participation 
in  this  proceeding.  The  closing  dale  for 
the  receipt  of  applications  for 
compensation  is  March  1,  1980. 

Available  Fund:  A  total  fund  of  $5,000 
is  available  to  compensate  eligible 
applicants.  This  fund  may  be  distributed 
among  one  or  more  applicants,  or,  at  the 
discretion  cf  the  Administrator,  not 
distributed  at  all. 

Eligible  Persons:  In  accordance  with 
the  criteria  of  15  CFR  904.3,  persons  who 
represent  an  interest  the  presentation  of 
which  can  reasonably  be  expected  to 
contribute  substantially  to  a  fair 
determination  of  the  issues  described 
above  may  be  eligible  for  compensation 
from  these  funds.  In  determining 
eligibility  and  the  amount  of 
compensation,  the  Administrator  may 
take  into  account: 

(a)  Whether  the  interest  will  be 
adequately  represented  otherwise: 

(b)  The  need  to  encourage 
participation  by  segments  of  the  public 
who  may  have  little  economic  incentive 
to  participate; 

(c)  The  importance  of  the 
representation  to  a  fair  balance  of 
interests; 

(d)  The  number  and  complexity  of  the 
issues  presented; 

(e)  The  importance  of  public 
participation;  and 

(f)  The  applicant's  resources  available 
for  participation. 

Eligible  Costs:  The  Administrator  may 
compensate  eligible  persons  for  some  or 
all  of  the  reasonable  costs  incurred  in 
participating  including: 

(1)  Salaries  for  participants  or 
employees  of  participants: 

(2)  Fees  for  consultants,  experts, 
contractual  services,  and  attorneys: 

(3)  Travel  and  travel  related  costs 
such  as  lodging,  meals,  tipping. 
telephone  calls,  etc.;  and 

(4)  Document  reproduction,  postdge. 
etc. 

Procedures  for  applying:  Applications 
may  be  filed  with  the  Office  of  General 
Counsel,  National  Oceanic  and 


Atmospheric  Administration,  / 

Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washin^n, 
D.C.  20230,  no  later  than  March  1, 19M, 
and  shall  contain  the  information 
required  by  and  be  filed  in  accordance 
with  ^'OA.^'s  financial  participation 
regiil.itions.  15  CFR  904.4. 

D,iti;d  December  19,  1980. 
Robert  VV,  Knecht, 

Acting  Afiiiiitap.t  Administrator  for  CuastcJ 
Zone  Management. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1020 

Proposed  Methodology  for 
Confimission  Consideration  of  Findings 
Under  Section  9(c)  of  the  Consumer 
Product  Safety  Act 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  a 
regulation  setting  forth  its  general 
methodology  for  Commission 
consideration  of  the  various  findings 
under  section  9(c]  of  the  Consumer 
Product  Safety  Act.  These  findings  are 
required  for  the  issuance  or  material 
amendment  of  consumer  product  safety 
standards  or  bans.  To  the  extent  section 
9(c)  requires  the  Commission  to  evaluate 
the  effect  of  a  rule  in  terms  of  reduced 
risks  and  increased  costs,  this  document 
contains  the  Commission  policy  on  risk 
assessment  and  economic 
considerations,  including  benefit  and 
cost  issues,  relevant  to  issuance  of 
consumer  product  safely  standards  or 
bans. 

DATES:  (1)  Written  comments  concerning 
the  proposed  rule  must  be  received  by 
March  2.  1981.  Comments  or  other 
relevant  information  received  after  this 
date  will  be  considered  only  to  the 
extent  practicable. 

(2J  There  will  be  an  opportunity  for 
interested  persons  to  orally  present 
data,  views,  or  arguments  on  Tuesday, 
February  3. 1981.  at  9:30  am.  Those 
wishi:ig  to  make  oral  presentations 
should  notify  the  Office  of  the  Secretary 
by  Tuesday.  January  27, 1981. 
Additionally,  a  summary  or  copy  of 
testimony  is  to  be  submitted  to  the 
Offii.e  of  the  Secretary  two  working 
d.iys  prior  to  the  public  meeting. 

(3)  The  Commission  proposes  that  this 
rule  become  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 


ADDRESS:  Written  comments,  preferably 
in  five  copies,  should  be  sent  to:  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  D.C- 
20207.  Comments  received  may  be  seen 
in  the  Office  of  the  Secretary,  Third 
floor,  1111  18th  St..  NW.,  Washington, 
D.C.  during  working  hours  (8:30  a.m.- 
5:00  p.m.)  Monday  through  Friday. 
Persons  wishing  to  make  oral 
presentations  should  contact  Richard 
Danca  in  the  Office  of  the  Secretary. 
These  oral  presentations  will  be  held  in 
the  Commission's  3rd  floor  hearing  room 
at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Roth,  Office  of  the  General 
Counsel,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207 
(202-634-7770).  Persons  wishing  to  make 
oral  presentations  should  contact: 
Richard  Danca,  Office  of  the  Secretary 
(202-634-7700). 

SUPPLEMENTARY  INFORMATION:  In  this 
document  the  Commission  proposes  a 
regulation  setting  forth  its  general 
methodology  for  Commission 
consideration  of  the  various  findings 
under  sei^ion  9(c)  (15  U.S.C.  2058(c))  of 
the  Consumer  Product  Safety  Act 
(CPSA).  The  seven  separate  findings  of 
section  9(c)(1)  and  9(c)(2)  are  required  to 
be  made  by  the  Commission  prior  to 
promulgating  a  consumer  product  safety 
rule  under  the  Act  or  a  material 
amendment  to  such  a  rule.  (This 
includes  consumer  product  safety 
standards  or  bans  under  sections  7  and 
8  of  the  CPSA,  respectively,  (15  U.S.C. 
2056,  2057]),  In  addition,  the  Commission 
is  required  to  include  its  section  9(c) 
findings  in  the  rules.  To  revoke  a 
consumer  product  safety  rule,  the 
Commission  is  required  to  make  the 
negative  finding  that  the  rule  is  not 
reasonably  necessary  to  address  an 
unreasonable  risk  of  injury.  (See  section 
9(e).) 

The  section  9(c)  findings  relate  to  the 
risk  which  will  be  eliminated  or  reduced 
by  a  rule  and  the  costs  of  a  rule.  While 
these  findings  are  made  in  issuing 
individual  consumer  product  safety 
rules,  the  Commission  believes  that  a 
rule  generally  interpreting  the 
requirements  of  section  9(c)  will  assist 
the  public  in  understanding  CPSC 
decision-making  processes  regarding 
these  findings  and  will  be  helpful  to  the 
Commission  in  providing  an  overall 
approach  for  consideration  of  the 
findings  in  individual  cases. 

The  provisions  of  the  regulation  below 
are  essentially  self-explanatory.  The 
regulation  follows  section  9(c) 
subsection  by  subsection.  Certain 
subsections  are  highlighted  in  this 
preamble.  While  this  Part  only  applies 
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Subpart  B— Specific  Findings  under  Section 
9(c)(1) 

1020.5    The  degree  and  nature  of  the  risk  of 
injury  the  rule  is  designed  to  eliminate  or 
reduce. 


Consumer  Product  Safety  Act  prior  to 
promulgating  a  consumer  product  safety 
standard  or  ban  under  sections  7  and  8 
of  the  CPSA,  respectively,  or  a  material 
amendment  to  such  a  standard  or  ban. 


progressive  or  persistent  disease  after  a 
single  or  continual  exposure  to  various 
levels  of  a  certain  chemical. 

(c)  The  term  "risks  assessment" 
means  an  evalulation,  in  qualitative  or 
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to  consumer  product  safety  rules,  it  may 
be  useful  for  rules  issued  under  other 
sections  of  the  CPSA  or  under  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1211  et  seq.),  the 
Fhmmable  Fabrics  Act  (FFA)  (15  U.S.C. 
1191  et  seq.),  the  Poison  Prevention 
Packaging  Act  of  1970  (PPPA)  (15  U.S.C. 
1471  et  seq.)  and  the  Refrigerator  Safety 
Act  (RSA)  (15  U.S.C.  1211  et  seq.)  to  the 
extent  these  other  statutory  provisions 
require  findings  similar  to  the  9(c) 
findings.  The  Commission  emphasizes 
that  Part  1020  is  a  general  interpretive 
rule;  as  provided  in  proposed  §  1020.2(c) 
below,  individual  rule  may  incorporate 
in  their  9(c)  findings  information  or 
approaches  not  specifically  mentioned 
here  or  may  omit  portions  of  the 
information  discussed  in  this  Part.  If  a 
substantial  departure  from  this  rule 
occurs,  an  explanation  will  be  provided 
in  the  individual  rule. 

The  Commiission  notes  that  the 
process  of  describing  benefits  and  costs 
of  a  rule  for  the  purpose  of  section  9(c) 
is  a  complex  one.  While  the  Commission 
prepares  individually  articulated 
findings  as  required  by  the  section, 
information  considered  under  the 
various  findings  may  overlap  since  the 
findings  are  interrelated  (e.g.,  the  finding 
concerning  the  approximate  number  of 
consumer  products  subject  to  the  rule 
(§  1020.6  below)  provides  information 
useful  in  calculating  the  various  costs  of 
a  rule  (§  1020.7  below)  and  also  helps 
determine  the  finding  involving  the 
extent  of  consumer  exposure  to  the 
products  being  regulated  (§  1020.5  below 
on  the  nature  and  degree  of  the  risk).) 

The  Commission  aL=;o  points  out  that 
benefits  and  costs  of  its  rules,  when 
described  in  numerical  terms,  may  often. 
because  of  the  inherent  uncertainties  in 
risk  estimation,  best  be  represented  by  a 
range  of  values  rather  than  a  single 
point  estim.ate.  This  fact  is  recognized  in 
several  places  in  the  rule  proposed 
below.  Section  §  1020.5  on  the  degree 
and  nature  of  the  risk  of  injury  incltides 
statements  in  both  the  acute  and  chronic 
area  that  estimates  of  the  number  and 
kinds  of  injuries  or  illnesses  that  will  be 
affected  by  a  rule  may  be  expressed  as  a 
range  of  possible  harm  and  may  reflect 
any  uncertainties  involved  in  estimating 
risks  to  humans.  Similarly,  §  1020.7  on 
cost  recognizes  that  cost  estimates  are 
likely  to  be  expressed  as  ranges  of  costs. 

The  Commission,  furthermore, 
emphasizes  that  while  the  findings  of 
section  9(c)  can  be  related  to  the 
elements  of  analyzing  benefits  and 
costs,  the  Commission  uses  quantified 
cost-benefit  analyses  as  one  of  many 
tools  in  regulatory  decisionmaking  and 
does  not  rely  solely  on  the  cost-benefit 


outcome  to  regulate.  Commission 
decisions  to  issue  consumer  product 
safety  rules  are  premised  on  a  thorough 
consideration  of  the  benefits  and  costs. 
The  Comn-iission  notes  that  it  is  often 
difficult  to  assign  monetary  values  to 
human  suffering  in  a  meaningful  way  for 
regulatory  purposes.  (Therefore, 
§  1020.5(a)(4)  and  §  1020.5(b)(5)  provide 
that  the  Commission,  where  feasible, 
estimates  the  costs  of  injuries  or 
illnesses  that  will  be  eliminated  by  a 
rule.)  The  Commission  believes  that  the 
ultimate  issues  involved  in  issuing 
health  and  safety  regulations  are  likely 
to  require  judgments  on  values  much  as 
on  judgments  characterized  by 
numerical  estimations.  In  this  regard  it 
should  be  noted  that  the  legislative 
hisi.ory  of  the  CPSA  indicates  that  the 
Commission  is  not  required  to  conduct  a 
cost-benefit  analysis  prior  to 
promulgating  a  consumer  product  safety 
rule.  (H.R.  Rep.  No.  1153,  92nd  Cong., 
2nd  Sess.  33  (1972).) 

While  the  Comimission  is  not  requiTed 
to  conduct  a  formal  cost-benefit  analysis 
prior  to  issuing  a  consumer  product 
safety  rule,  the  Commission  is  required 
to  find  that  the  rule  is  reasonably 
necessary  to  eliminate  or  reduce  an 
unreasonable  risk  of  injury  associated 
v\'ith  the  regulated  product.  (Section 
9(c)(2)(A)  of  the  CPSA.)  This  is  the 
central  finding  for  issuance  of  a 
consumer  product  safety  rule  since  it  is 
made  after  and  based  upon  the 
individual  findings  contained  in  section 
9(c)(1)  of  the  CPSA.  A  number  cf  court 
cases  have  interpreted  this  finding  to 
mean  that  the  Commission  m.ust  find 
that  the  expected  benefits  of  a  rule  bear 
a  reasonable  relationship  to  the 
anticipated  costs.  (See  Aqua  Slide  "N" 
Dive  v.  CPSC.  569  F.2d  831.  at  842  (5th 
Cir.  1978);  Southland  Mower  Co.  v. 
CPSC.  619  F.2d  499,  at  523  (5th  Cir. 
1980).)  This  test,  which  does  not  require 
the  Commission  to  find  that  the 
quantifiable  costs  are  outweighed  by  the 
quantifiable  benefits  but  rather  to 
determine  that  the  total  benefits,  in  the 
judgment  of  the  Commis'-'on,  justify  the 
costs,  is  incorporated  in  the  pioposal 
below  at  §  1020.10(c). 

As  a  means  of  designing  the  most 
effective  regulations,  the  proposed 
regulation  provides  for  consideration  of 
alternatives  to  a  mandatory  consumer 
product  safety  standard  or  ban.  These 
are  listed  at  §  1020.8(b)  below. 

Conclusion 

The  Commission  is  proposing  this  rule 
for  public  comment  in  order  to  have  the 
benefit  of  diverse  views  on  the 
complicated  and  often  controversial 
subjects  dealt  with  in  the  rule  and  may 
revise  the  rule  in  the  final  version  as  a 


result  of  the  comments.  In  addition,  as 
the  state  of  the  art  in  the  area  of  risk 
assessment  or  economic  analysis  for 
health  and  safety  regulations  advances 
and  the  Commission's  procedures  in  this 
area  change,  the  Commission  will 
amend  this  rule,  as  needed  and 
appropriate. 

In  addition  to  written  comments, 
because  of  the  importance  of  this 
interpretive  rule,  interested  persons  will 
be  afforded  an  opportunity  to  make  an 
oral  presentation  of  data,  views,  or 
arguments  on  any  aspect  of  the 
proposed  rule  on  February  3, 1981.  The 
proceedings  for  the  cral  presentation 
will  be  held  at  9:30  am  at  the 
Commission's  third  fioor  hearing  room 
at  1111  18th  St.,  NW.,  Washington,  D.C. 
The  Commission's  procedural 
regulations  for  oral  presentation,  16  CFR 
Part  1109.  (40  FR  49122).  shall  govern 
this  proceeding. 

The  Commission  is  particularly 
interested  in  receiving  written  and  oral 
comments  on  the  following  three  issues: 

1.  Whether,  in  considering  costs  and 
benefits  of  proposed  regulations,  the 
Commission  should  ever  assign  a 
monetary  value  to  life,  types  of  injuries, 
and  pain  and  suffering  and  if  so,  in  what 
circumstances; 

2.  Whether  the  Commission  should 
discuss  in  the  rule  its  methodology  or 
methodologies  available  for  assessing 
risk,  particularly  risk  from  chronic 
hazards  such  as  carcinogens,  including 
specification  of  preferred  risk 
assessment  models  (e.g.  linear, 
multistage,  and  so  forth);  and 

3.  Whether  the  Commission  should 
discuss  in  detail  in  the  rule  the  types  of 
indirect  benefits  (e.g.  pain  and  suffering 
avoided)  it  expects  from  regulations  and 
the  methods  used  for  assigning  values  to 
such  indirect  benefits. 

The  Commission  proposes  that  this 
rule  become  effective  30  days  after 
publication  of  the  final  rule. 

Accordingly,  pursuant  to  the  provision 
of  the  Consumer  Product  Safety  Act 
(section  9(c),  Pub.  L.  92-572,  86  Stat. 
1216),  the  Commission  proposes  to  add  a 
new  Part  1020  to  Title  16  as  follows: 

PART  1020— METHODOLOGY  FOR 
COMMISSION  CONSIDERATION  OF 
FINDINGS  UNDER  SECTION  9(c)  OF 
THE  CONSUMER  PRODUCT  SAFETY 
ACT 

Subpart  A— General 

Sec. 

1020.1  Purpose. 

1020.2  Scope. 

1020.3  Definitions. 
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Electronic  injury  Surveillance  System 
(NEISS),  which  provides  information  on 
injuries  treated  in  hospital  emergency 
rooms;  death  certificates;  news  clips  and 
consumer  complaints  available  to  the 


in  question  are  likely  to  cause  chronic 
illness  in  humans.  In  some  instances, 
this  evaluation  will  be  based  on  the 
experience  of  workers  or  other 
populations  exposed  to  the  substance 


rule  to  arrive  at  a  determination  of  the 
benefits  of  a  rule. 

(6)  Risk  assessment  for  chronic  risks 
may  involve  consideration  of  such 
factors  as  the  special  vulnerability  of 
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Subpart  B— Specific  Findings  under  Section 
9(c)(1) 

1020.5    The  degree  and  nature  of  the  risk  of 

injury  the  rule  is  designed  to  eliminate  or 

reduce. 
t020.6    The  approximate  number  of 

consumer  products,  or  types  or  classes 

thereof,  subject  to  such  rule. 

1020.7  The  need  of  the  public  for  the 
consumer  products  subject  to  such  rule, 
and  the  probable  effect  of  such  rule  upon 
the  utility,  cost,  or  availability  of  such 
products  to  meet  such  need. 

1020.8  Any  means  of  achieving  the  objective 
of  the  order  while  minimizing  adverse 
effects  on  competition  or  disruption  or 
dislocation  of  manufacturing  and  other 
commerical  practices  consistent  with  the 
public  health  and  safety. 

Subpart  C— Summary  Findings  under 
Section  9(c)(2) 

1020.10  The  rule  (including  its  effective 
date)  is  reasonably  necessary  to 
eliminate  or  reduce  an  unreasonable  risk 
of  injury  associated  with  such  product. 

1020.11  The  promulgation  of  the  rule  is  in 
the  public  interest. 

1020.12  In  the  case  of  a  rule  declaring  the 
product  a  banned  hazardous  product. 
that  no  feasible  consumer  product  safely 
standard  under  this  Act  would 
adequately  protect  the  public  from  the 
unreasonable  risk  of  injury  associated 
with  the  product. 

Authority:  Sec.  9(c),  Pub.  L.  92-573,  86  Stat. 
1216;  15  U.S.C.  2058(c). 

Subpart  A— General 

§  1020.1    Purpose. 

(a)  The  purpose  of  this  Part  1020  is  to 
set  forth  the  methodology  the 
Commission  will  generally  use  in 
makingthe  findings  required  by  section 
9(c)  of  the  Consumer  Product  Safety  Act 
(CPSA)  (15  U.S.C.  2058(c))  for  issuance 
or  material  amendment  of  consumer 
product  safety  rules.  For  revocation  of 
consumer  product  safety  rules,  the 
Commission  must  find  that  the  rule  is 
not  reasonably  necessary  to  eliminate  or 
reduce  an  unreasonable  risk  of  injury. 
(Section  1020.10  of  the  rules  below  may 
be  helpful  in  this  regard.) 

(b)  The  various  findings  under  section 
9(c)  can  be  related  to  the  elements  of 
analyzing  the  expected  costs  to  industry 
and  consumers  of  Commission 
regulatory  action  in  the  light  of  the 
health  and  safety  benefits  to  be 
obtained.  To  the  extent  section  9(c) 
mandates  the  use  by  the  Commission  of 
evaluations  of  the  effect  of  a  rule,  this 
Part  contains  the  Commission  policy  on 
benefit  and  cost  considerations  relevant 
to  issuance  of  consumer  product  safety 
rules. 

§1020.2    Scope. 

(a)  This  Part  contains  the 
Commission's  general  policy  for  making 
findings  under  section  9(c)  of  the 


Consumer  Product  Safety  Act  prior  to 
promulgating  a  consumer  product  safety 
standard  or  ban  under  sections  7  and  8 
of  the  CPSA,  respectively,  or  a  material 
amendment  to  such  a  standard  or  ban. 

(b)  Regulations  issued  under  other 
sections  of  the  Consumer  Product  Safety 
Act  or  under  the  Federal  Hazardous 
Substances  Act  (FHSA)  (15  U.S.C.  1211, 
et  seq),  the  Flammable  Fabrics  Act 
(FFA)  (15  U.S.C.  1191,  et  seq,),  the 
Poison  Prevention  Packaging  Act  of  1970 
(PPPA)  (15  U.S.C.  1471  et.  seq.),  and  the 
Refrigerator  Safety  Act  (RFA)  (15  U.S.C. 
1211,  et.  seq.)  will  be  issued  in 
accordance  with  the  findings  required 
by  the  appropriate  statutory  authority. 
However,  to  the  extent  these  other 
statutory  provisions  require  findings 
similar  to  the  9(c)  findings,  the  kinds  of 
information  and  methodologies 
discussed  in  this  Part  may  be  used  by 
the  Commission. 

(c)  In  issuing  individual  consumer 
product  safety  rules,  the  Commission 
may  find  it  necessary  to  consider 
information  or  approaches  not 
specifically  mentioned  in  this  rule  in 
order  to  make  the  section  9(c)  findings. 
Similarly,  in  individuals  cases,  it  may 
not  be  appropriate  or  necessary  for 
making  section  9(c)  findings  to  consider 
all  of  the  information  discussed  in  this 
Part.  Where  a  substantial  departure 
from  this  rule  occurs,  the  departure  will 
be  fully  explained  in  the  individual  rule. 

(d)  The  (ilommission  makes 
preliminary  section  9(c)  findings  when  it 
proposes  a  consumer  product  safety  rule 
or  a  material  amendment  to  such  a  rule. 
These  preliminary  findings  may  be 
subject  to  revision  in  issuing  the  final 
rule  based  on  public  comments  received 
on  the  proposed  rule. 

§  1020.3    Definitions. 

(a)  The  term  "risks  of  acute  injury  or 
illness"  means  the  potential  for  injury  or 
illness  which  can  occur  immediately  or 
shortly  after  a  single  or  limited  number 
of  exposures  to  a  consumer  product.  The 
injuries  associated  with  acute  risks  are 
characterized  by  sudden  or  short  onset 
and  temporary  or  permanent  damage. 
Examples  include  the  injury  which  can 
result  from  contact  with  a  sharp  blade 
or  exposure  to  a  faulty  electrical 
connection. 

(b)  The  term  "risks  of  chronic  injury  or 
illness"  means  the  potential  for  injury  or 
illness  which  can  occur  after  a 
significant  period  of  time  following 
single  or  multiple  exposures  to  a 
consumer  product.  The  injuries  or 
illnesses  associated  with  chronic  risks 
are  often  characterized  by  lengthy 
duration  or  frequent  recurrence  over  a 
long  time.  Examples  include  the 
contracting  of  a  form  of  cancer  or  other 


progressive  or  persistent  disease  after  a 
single  or  continual  exposure  to  various 
levels  of  a  certain  chemical. 

(c)  The  term  "risks  assessment" 
means  an  evalulation,  in  qualitative  or 
quantiative  terms  or  both,  of  the  effects 
of  exposure  to  hazards  in  consumer 
products.  The  evaluation  includes  an 
analysis  of  the  nature  of  the  hazard  and 
the  likelihood  of  injury  or  illness  that 
will  result  from  exposure  to  certain 
products.  Assessing  the  likelihood  of 
injury  or  illness  may  require  the 
development  of  ranges  of  risk  estimates 
based  partly  on  data  and  partly  on 
scientific  or  medical  theory.  The 
evaluation  may  also  take  into  account 
factors  other  than  the  overall  magnitude 
of  the  risk,  such  as  the  special 
vulnerability  of  children,  the  elderly  or 
the  handicapped;  the  foreseeability  or 
hidden  nature  of  the  risk;  and  to  what 
extent  the  manner  or  duration  of  product 
use  affects  injuries. 

Subpart  B— Specific  Findings  under 
Section  9(c)(1) 

§  1020.5  The  degree  and  nature  of  the  risk 
of  injury  the  rule  is  designed  to  eliminate  or 
reduce. 

This  finding  by  the  Commission  is 
fundamental  to  a  determination  of  the 
benefits  that  can  be  expected  from  a 
consumer  product  safety  rule.  The 
Commission  evaluates  the  frequency 
and  severity  of  risks  of  both  acute  and 
chronic  injury  or  illness,  which  are 
discussed  separately  below: 

(a)  Acute  injury  or  illness.  The 
Commission  shall  prepare  a  qualitative 
discussion  of  the  kind  and  extent  of 
acute  harm  that  results  from  exposure  to 
the  product  being  regulated.  The 
Commission  may  base  this  finding  on 
engineering,  medical,  scientific,  or 
human  factor  analyses  or  injury 
potential.  Where  practicable  and 
appropriate,  however,  in  assessing  the 
risks  of  acute  injury  or  illness,  the 
Commission  also  prepares  a  quantified 
risk  assessment  as  part  of  its  analysis  of 
the  degree  and  nature  of  the  risk  of 
injury.  If  such  quantification  is  not 
possible  in  particular  cases,  the 
Commission  explains  why  a  quantitative 
assessment  has  not  been  prepared.  The 
following  steps  are  generally  used  in 
assessing  risks  of  acute  injury  or  illness: 

(1)  The  Commission  estimates  the 
number  and  kinds  of  injuries  and 
illnesses  annually  associated  with  the 
hazard  being  regulated.  This  estimate 
can  include  a  range  of  possible  harm, 
reflecting  whatever  uncertainties  may 
exist  in  the  data  and  theory  used  in 
deriving  the  estimate.  Data  sources  for 
these  estimates  include  but  are  not 
limited  to  the  Commission's  National 
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types  and  classes  of  products  subject  to 
the  rule. 

§  1020.7    The  need  of  the  public  for  the 
consumer  oroducts  subiect  to  such  rule. 


estimates  the  cost  to  consumers  of 
compliance  with  a  CPSC  rule.  Such 
costs  include  estimated  changes  in 
product  price,  utility,  and  availability  as 


alternatives  as  exemptions  for  small 
business  and  differing  requirements 
according  to  the  type  of  firm  or  product 
regulated  ("tiering"). 
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Electronic  injury  Surveillance  System 
(NEISS),  which  provides  information  on 
injuries  treated  in  hospital  emergency 
rooms;  death  certificates;  news  clips  and 
consumer  complaints  available  to  the 
Commission;  and  data  from  burn 
treatment  centers  and  poison  control 
centers. 

(2)  The  Commission  then  estimates 
the  number  and  kinds  of  injuries  or 
illnesses  which  would  be  eliminated 
annually  if  all  consumer  products 
subject  to  the  rule  were  in  compliance 
with  the  rule. 

(3)  If  deterniinable,  factors  sur  h  as 
expected  industry  compliance  with  the 
rule  and  the  rate  of  product  replacement 
by  consumers  are  considered  to  arrive 
at  an  estimate  of  the  number  and  kinds 
of  injuries  or  illnesses  which  would  be 
eliminated  after  promulgation  of  the 
rule. 

(4)  The  Commission,  where  feasible, 
estimdes  the  "costs"  of  the  injuries  or 
illnesses  that  wii!  be  eliminated  by  a 
rule  to  arrive  at  a  dfteiT.iralion  of  the 
safety  or  heaUh  benefits  of  a  ru!? 
Where  a  numerical  description  of  these 
costs  is  not  possible,  the  Commission 
describes  thfm  in  qualitative  t'':i-ms. 
Costs  in-iy  include  indirc-. l  cost.s  [e.g., 
soci.il  costs,  lost  wages,  pain  gnd 
su.i"fering)  as  woil  as  direct  medical  costs 
associated  with  injuries  or  illnesses. 

(5j  Risk  assos.ssment  for  acute  risks 
m.'iy  involve  ctm.si deration  of  such    ■ 
factors  as  the  special  vulnerability  of 
certain  populntions  such  as  children,  the 
elderly,  or  the  handicapped;  the 
foreseeability  of  the  rick  by  the 
consu-O-er:  and  to  wiiai  extent  'he 
mLnner  or  duiation  of  prfsuuct  use 
affects  injuries. 

(b)  Ci'rnnic  Injury  or  iJInesii.  The 
Commission  prepares  a  qualitative 
discussion  of  the  kind  and  ('.\tent  of 
chror.ic  p.uvr.-i  '.hat  results  frum  exposuie 
to  the  product  being  ri.^ula'ed.  Where 
pra;.cicab!e  and  appropriate,  the 
CQrr.mission  uses  a  qu.intified  risk 
a»seoS.Tient  as  discussed  in  parngraph 
(a)  of  this  section  i- j  a  tool  in  regulatory 
decii^icamaking.  Many  rljronic  riFks  of 
injury  or  illness,  such  as  cencer. 
typically  occur  years  after  first 
exposure,  making  it  difficult  to  link 
incidence  of  disease  to  expcsuje  to 
specific  consumer  products.  The 
Commission  must  often  evaluate  risk  on 
the  combined  basis  of  scientific  theory 
and  available  empiiical  evidence  rather 
than  using  injury  data  alone.  T!ie 
following  steps  ■.^'il!  generally  be  used  in 
assessing  risks  of  chronic  injury  or 
illness.  (Where  a  quantitative 
assessment  is  not  possible  in  particular 
cases,  the  Commission  explains  why): 

(1)  The  Commission  evaluates 
whether  the  substances  in  the  products 


in  question  are  likely  to  cause  chronic 
illness  in  humans.  In  some  instances, 
this  evaluation  will  be  based  on  the 
experience  of  workers  or  other 
populations  exposed  to  the  substance 
for  long  periods.  In  other  instances,  the 
evaluation  will  be  based  on  animal 
experiments.  Data  from  predictive  in 
vitro  tests  and  chemical  structure- 
activity  relationships  will  also  be  used 
in  evaluating  a  chronic  hazard.  With 
regard  to  carcinogenic  risks,  the 
Commission  is  assisted  by  the  work  and 
conclusions  of  various  expert  research 
organizations,  including  but  not  iimiled 
to  the  International  Agency  for  Research 
on  Cancer  (lARC)  and  the  National 
Cancer  Institute  (NCI)  as  well  as  other 
regulatory  agencies  such  as  the 
Environmental  Protection  Agency  (EPA) 
and  the  Occupational  Safety  and  Health 
Administration  (OSIIA). 

(2)  The  Commission  assesses  the 
nature  a^id  extent  of  consumer  exposure 
to  the  substances  in  the  products  being 
regulated.  A  theo.'e*icai  model  may  be 
developed  to  de'crrnine  typical 
consumer  exposure.  For  example,  in  the 
case  of  a  gas  released  from  an  aciGsci 
product,  the  Commission  might  use 
pr'jdiclions  Cunrerrang  ihe  likely 
concentre! 'ion  of  the  chemical  in  the  air 
and  the  likely  aniounl  inhaled  by  a 
consumer,  based  on  assumptions 
concerning  the  qu.intiiy  of  c:liemical 
release!  aider  a  spr-nified  set  of 
coiiditi'jns  and  the  rate  of  air  excha.nge. 

(3)  Combinin"  the  evaluat'cn  of  the 
chronic  injury  or  illness  potenti.i!  of  the 
substance  in  the  products  and  the 
cxfiosure  evaluation,  the  Conimission 
assesses  tiie  lis.k  to  consumers  from  the 
consumer  products.  Where  feasible,  the 
assessment  includes  an  estimate  of  the 
nuin'oer  or  range  of  nunibers  of  incidents 
of  di'^ease  or  dealhs  associated  with 
exposuie  to  the  product,  and  the  nuin'oer 
of  incidents  which  will  be  elim.inated  by 
the  rule.  Where  numerical  asses.sments 
are  made,  the  Commission  v.iil  explain 
any  e5sumptin:>s  made  as  \^  eil  o3  the 
extent  to  wh.f.h  the  rc'sultii.ti 
conclusions  may  be  uncerr-in. 

[4]  In  evaluating  the  risk  from  a 
potential  carcinogen,  the  Commission  is 
assisted  by  sciertiiic  wo'k  concerning 
risk  assessment,  such  as  the  Interagency 
Regulatory  Lia-son  Group  document 
entitled  Scientific  Basis  fcr 
Identification  of  Potential  Carcinogens 
and  Estimation  of  RiL-^ks,  (44  PR  3itfl58, 
July  6, 1979]  and  the  Regulatory 
Council's  cancer  policy.  Regulation  of 
Chemical  Carcinogens  (44  FR  60038; 
Oc;oberl7,  1979). 

(.5)  As  with  risks  of  acute  injury  or 
illness,  wiiere  feasible,  the  Commission 
estimates  the  "costs"  of  the  injuries  or 
illnesses  that  will  be  eliminated  by  a 


rule  to  arrive  at  a  determination  of  the 
benefits  of  a  rule. 

(6)  Risk  assessment  for  chronic  risks 
may  involve  consideration  of  such 
factors  as  the  special  vulnerability  of 
certain  populations,  the  foreseeability  of 
the  risk  by  the  consumer,  and  to  what 
extent  the  manner  or  duration  of  product 
use  affects  the  risk. 

§  1020.6    The  approximate  number  of 
consumer  products,  or  types  or  classes 
thereof,  subject  to  such  rule. 

Information  from  this  finding  serves 
two  purposes:  it  helps  detcrm.ine  the 
extent  of  consumer  exposure  to  the 
products  being  regulated,  thus  aiding  in 
risk  assessmient  and  it  provides  a  basis 
for  calculating  the  various  costs  of  the 
rule  to  industry  and  consumers.  The 
Commission  considers  the  following 
elements  in  making  this  finding: 

(a)  The  Commission  attempts  to 
determine  current  production  and  sales 
of  the  produrls  or  the  product  types  or 
classes  covered  by  the  rule.  It  also  taken 
into  account  expected  changes  in 
production  and  sales  as  a  result  of  the 
rule  and  other  relevant  changes  su-:.h  as 
lou|i  term  trends  in  production  or  sales 
or^c  use  of  close  substitutes.  Sources 
l\r  these  estimates  include  published 
duta  of  federal  and  oiher  go\  ernmenl 
units,  privi^te  pubhce'ions,  direct 
contact  with  manufacturers  and 
distributors,  industry  trade  associations, 
consumer  sur\c\s,  a.id  direct  staff 
obforvation. 

(b)  While  consumer  product  safety 
rifles  do  not  apply  to  products  already  in 
consumers'  hands,  ef-umates  of  the  stock 
of  goods  to  which  con-uT.ers  are 
exposed  are  useful  in  assessing  risk. 
Therefore,  en  a  case-by-case  basis,  the 
Commission  considers  such  esti.maies. 
Factors  which  are  taken  info  account  in 
estimating  the  stock  i;i  consumers' 
hands  include  previous  p;\"»duction, 
expected  product  life,  product 
malnten.jnce.  and  consumer  patterns  of 
use  and  abuse. 

(c)  Where  the  prnd:i(:ls  potentially 
covered  by  a  rule  inchide  items  used  in 
fl;e  consu.mer  environment  and  items 
used  in  industrial  settings,  the 
Commission  develops  criteria  for 
distinguishing  among  the  products  to 
identify  those  consun:er  products 
covered  by  the  rule. 

(d)  Complete  description  of  all  of  the 
individual  products  involved  may  not  be 
feasible  for  rules  which  potentially 
affect  a  wide  range  of  products  for  a 
specific  hazard  (e.g..  rules  setting 
requirements  for  consumer  products 
containing  a  certain  chemical).  In  such 
cases,  the  Commission  considers 
representative  information  about  the 
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§  1020.12    In  the  case  of  a  rule  declaring 
the  product  a  banned  hazardous  product, 
that  no  feasible  consumer  product  safety 
standard  under  this  Act  would  adequately 
protect  the  public  from  the  unreasonable 

rielr  n9  Iniiiru  attan^latAH  uiith  tha  nrnHtif^f 


consumer  Product  Safety  Commission, 

Washington,  D.C.  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  I.  Cohen,  Office  of  Program 
Management,  Consumer  Product  Safety 


could  include  glazing  material  in  an 
exterior  wall  window  because  that 
window  could  be  interpreted  as  forming 
"all  or  part  of  the  wall  *  *  *  of  a  shower 
stall." 
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types  and  classes  of  products  subject  to 
the  rule. 

§1020.7    The  need  of  the  public  for  ttie 
consumer  products  subject  to  such  rule, 
and  the  prot>able  effect  of  such  rule  upon 
the  utility,  cost,  or  availability  of  such 
products  to  meet  such  need. 

This  finding  requires  that  the 
Commission  consider  four  factors;  the 
need  for  the  products  being  regulated, 
the  effect  of  the  rule  on  the  utility  of  the 
products  for  their  users,  the  effect  of  the 
rule  on  the  cost  of  the  products,  and  the 
effect  of  the  rule  on  the  availability  of 
the  products.  Each  factor  is  discussed 
separately  below: 

(a)  The  Commission  measures  the 
need  for  a  product  by  the  extent  to 
which  the  product  is  bought  by  the 
public,  the  uses  to  which  it  is  put.  and 
the  extent  to  which  close  substitutes 
exist. 

(b)  The  Commission  evaluates  the 
potential  effect  of  its  action  on  the  utility 
of  the  product  for  its  users  by  describing 
or  analyzing  how  the  functional 
attributes  of  the  product  may  be 
changed,  how  the  esthetic  appeal  of  the 
product  may  be  altered,  and  how  other 
kinds  of  utility  that  may  attach  to  the 
product  may  be  modified.  Particularly  in 
case  of  a  product  ban,  where  close 
substitutes  for  the  regulated  product 
exist,  the  Commission  takes  the 
characteristics  of  these  substitutes  into 
account  in  evaluating  the  overall  effect 
of  the  rule  on  the  consumer.  Sources  for 
the  evaluation  of  a  rule's  impact  on 
utility  include  the  opinions  of  the 
Commission's  technical  staff  and 
comments  from  manufacturers,  trade 
associations,  and  consumers,  as  well  as 
comments  from  the  public  generally. 

(c)  The  Commission  considers  the 
following  kinds  of  costs  (costs  may  be 
expressed  as  a  range  of  costs): 

(1)  Costs  to  affected  firms.  The 
Commission  estimates  costs  to 
manufacturers  and  others  in  the  chain  of 
distribution  of  producing  and 
distributing  complying  products  or 
where  appropriate,  of  no  longer  being 
able  to  produce  or  distribute  the 
regulated  product.  These  cost  estimates 
are  based  on  CPSC  determinations  as  to 
reasonable  costs  of  compliance  and  on 
estimates  by  producers  and  others  as  to 
actual  expected  costs,  including  any 
significant  costs  of  capital,  labor, 
materials,  distribution  and  sales.  The 
Commission  considers  possible  shifts  in 
product  lines  by  firms  reacting  to  a  rule. 
The  Commission  considers  all 
significant  production  and  distribution 
effects  to  estimate  the  total  impact  on 
firms. 

(2)  Costs  to  consumers.  CPSC 


estimates  the  cost  to  consumers  of 
compliance  with  a  CPSC  rule.  Such 
costs  include  estimated  changes  in 
product  price,  utility,  and  availability  as 
a  result  of  a  rule.  Where  there  may  be 
significant  changes  in  the  value  of  the 
product  because  of  such  factors  as 
changes  in  quality,  durability,  or 
maintenance  costs,  these  are  included  in 
the  estimates  of  cost  to  consumers. 

(3)  Other  effects.  The  Commission 
discusses  any  other  significant  costs  of  a 
rule  such  as  changes  in  sales  and 
employment  for  some  firms,  effects  on 
international  trade,  competitive 
disruptions,  or  other  changes  in  normal 
business  practice.  The  Commission  may 
consider  how  any  such  effects  may  be 
offset  by  changes  in  the  market  for  close 
substitutes,  (e.g.,  substitute  products 
may  increase  sales  and  employment  for 
other  firms.) 

(d)  The  Commission  discusses 
whether  the  availability  of  products  will 
be  affected  by  a  rule,  taking  into 
account  such  factors  as  whether 
changes  in  the  state  of  technology  are 
required  by  a  rule,  how  fast  affected 
firms  can  adapt  to  a  rule,  and  the 
availability  of  substitute  products  or 
new  technologies  to  fill  consumers' 
needs. 

§  1020.8    Any  means  of  achieving  the 
objective  of  the  order  while  minimizing 
adverse  effects  on  competition  or 
disruption  or  dislocation  of  manufacturing 
and  other  commercial  practices  consistent 
with  the  public  health  and  safety. 

This  finding  requires  the  Commission 
to  consider  alternatives  to  the  rule  or 
parts  of  the  rule  which  will  accomplish 
the  objective  of  the  rule  but  will  be  less 
disruptive  to  industry.  The  Commission 
considers  the  following  elements  under 
this  finding: 

(a)  The  Commission  considers  effects 
the  rule  may  have  on  processes  of 
production,  distribution  and  sale  of  the 
products  subject  to  the  rule.  Particular 
attention  is  given  to  effects  on  small 
business,  on  competition,  and  on  foreign 
trade. 

(b)  The  Commission  considers 
alternative  ways,  consistent  with 
protecting  the  public  health  and  safety, 
to  minimize  any  adverse  impacts 
identified.  Such  alternatives  may 
iricludt;  different  effective  dates; 
different  substantive  requirements, 
including  labeling  requirements;  the  use, 
where  feasible,  of  performance  rather 
than  design  requirements:  and  voluntary 
standards  or  information  disclosure  by 
CPSC  rarher  than  mandatory  CPSC 
regulations.  The  Commission  also  may 
consider,  where  appropriate  and 
authorized  by  law,  such  regulatory 


alternatives  as  exemptions  for  small 
business  and  differing  requirements 
according  to  the  type  of  firm  or  product 
regulated  ("tiering"). 

Subpart  C— Summary  Findings  Under 
Section  9(c)(2) 

§  1020.10    The  rule  (including  its  effective 
date)  is  reasonably  necessary  to  eliminate 
or  reduce  and  unreasonable  risk  of  injury 
associated  with  such  product. 

This  is  the  central  finding  for  issuance 
or  material  amendment  of  a  consumer 
product  safety  rule.  It  concerns  the 
relationship  between  the  anticipated 
injury  or  illness  reduction  from  a  rule 
and  the  costs  of  the  rule.  The 
Commission  takes  the  following  steps  in 
making  this  finding: 

(a)  The  Commission  reviews  the 
information  contained  in  the  individual 
findings  for  a  rule  under  section  9(c)(1) 
of  the  CPSA. 

(b)  The  Commission  considers  the 
expected  effectiveness  of  a  rule  in 
eliminating  or  reducing  the  number  of 
accidents,  injuries  and  illnesses  and 
their  costs,  in  light  of  the  costs  to  the 
public  of  eliminating  or  reducing  the 
hazards. 

(1)  A  variety  of  factors  may  be 
involved  in  estimating  the  effectiveness 
of  a  rule  in  addressing  a  risk,  including 
engineering,  scientific,  behavorial  and 
enforcement  considerations;  and 
predictions  about  the  response  of 
industry  and  the  public  in  general. 

(c)  The  Commission  may  make  this 
finding  if  it  concludes  that  the  expected 
benefits  of  a  rule  bear  a  reasonable 
relationship  to  the  anticipated  costs. 

§  1020.11    The  promulgation  of  the  rule  is 
In  the  public  interest. 

Issuance  of  rules  where  the  benefits 
bear  a  reasonable  relationship  to  the 
costs  (i.e.,  rules  v/hich  are  reasonably 
necessary  to  address  an  unreasonable 
risk  of  injury)  will  generally  also  be  in 
the  public  interest.  However,  where  a 
rule  is  reasonably  necessary  to  address 
and  unreasonable  risk  of  injury,  some 
other  factor  may  make  issuance  of  the 
rule  more  or  less  desirable.  Under  this 
finding,  the  Commission,  where  it  has 
found  a  rule  to  be  reasonably  necessary 
to  address  an  unreasonable  risk  of 
injury,  reviews  any  other  relevant 
factors;  such  as  adequacy  of  voluntary 
actions  and  societal  concerns,  such  as 
environmental,  energy,  or  international 
trade  concerns,  to  determine  whether 
issuance  of  the  rule  is  in  the  best 
interest  of  the  public. 
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Other  portions  of  petition 

Aside  from  the  bathtub  and  shower 
exterior  window  issue,  NGDA's  petition 
requested  amendments  to  the 
Commission's  architectural  clazine 


products  must  certify  that  their  products 
comply  with  the  standard.  This 
certification  is  a  useful  enforcement  tool 
because  most  violations  of  the  standard 
thus  far  have  resulted  from  the 


pursuant  to  sections  7  and  9  of  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
2056.  2058,  the  Commission  proposes  to 
amend  Title  16.  Chapter  II.  Subchapter 
B.  Part  1201  of  the  Code  of  Federal 
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§  1020.12  In  the  case  of  a  rule  declaring 
the  product  a  banned  hazardous  product, 
that  no  feasible  consumer  product  safety 
standard  under  this  Act  would  adequately 
protect  the  public  from  the  unreasonable 
risk  of  injury  associated  with  the  product. 

Under  this  finding,  the  Commission 
looks  at  the  pa^  ticular  product  being 
regulated  and  determines  whether  a 
standard,  including  a  labeling  rule,  could 
be  designed  and  met  so  as  to  render 
what  is  being  regulated  safe.  The 
Commission  consider  only  "feasible" 
standards.  "Feasibility"  under  this 
provision  means  technically  and 
economically  possible  within  a 
reasonable  time  period,  given  current 
technology  or  technology  expected  to  be 
developed  in  the  near  future, 

Dated:  December  23, 1980. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Due.  8(M0495  Filed  12-29-80;  fl:45  am) 
BILLING  CODE  635$-01-M 


16  CFR  Part  1201 

Proposed  Interpretation  of 
Architectural  Glazing  Materials  Safety 
Standard;  Decision  on  Petition  CP  78- 
18 

agency:  Consumer  Product  Safety 

Commission, 

ACTION:  Proposed  interpretation; 

decision  on  petition. 

SUMMARY:  The  Commission's  safety 
standard  for  architectural  glazing 
materials  applies  to  several  products, 
including  bathtub  and  shower  doors  and 
enclosures.  The  Commission  is 
proposing  an  interpretation  of  the 
standard  that  clarifies  that  the  terms 
"bathtub  doors  and  enclosures"  and 
"shower  door  and  enclosure"  do  not 
include  glazing  materials  in  a  window 
located  over  a  bathtub  or  within  a 
shower  stall  and  in  the  exterior  wall  of  a 
building.  The  interpretation  is  intended 
to  resolve  questions  which  have  arisen 
among  firms  whose  activities  are  subject 
to  regulation  by  the  standard.  This 
proposed  interpretation  grants  a  portion 
of  a  petition  from  the  National  Glass 
Dealers  Association.  The  Commission 
has  denied  the  other  portions  of  that 
petition,  which  requested  amendments 
to  the  standard,  and  in  this  notice 
explains  the  reasons  for  its  decision. 
DATE:  Comments  on  the  proposed 
interpretation  should  be  submitted  by 
March  2, 1981.  The  interpretation  is 
proposed  to  become  effective  30  days 
after  it  is  published  in  final  form. 
ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  the  Secretary, 


consumer  Product  Safety  Commission, 
Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  I.  Cohen,  Office  of  Program 
Management,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  492-6453. 
SUPPLEMENTARY  INFORMATION:  In 
January  1977  the  Consumer  Product 
Safety  Commission  issued  a  safety 
standard  to  reduce  unreasonable  risks 
of  injury  associated  with  architectural 
glazing  materials  and  certain  products 
incorporating  those  materials  (42  FR 
1428;  16  CFR  Part  1201).  The  standard 
prescribes  tests  to  ensure  that  the 
glazing  materials  either  do  not  break 
when  impacted  with  a  specified  energy 
or  break  with  such  characteristics  that 
they  are  less  likely  than  other  glazing 
materials  to  present  an  unreasonable 
risk  of  injury.  The  standard  became 
effective  on  July  6. 1977. 

The  standard  is  applicable  to  glazing 
materials  used  in  six  specific  products 
and  to  the  products  themselves.  These 
products,  each  defined  in  the  standard, 
are  storm  doors,  doors,  bathtub  doors 
and  enclosures,  shower  doors  and 
enclosures,  sliding  glass  doors  (patio- 
type),  and  glazed  panels.  On  August  28. 
1980  the  Commission  revoked  the 
provisions  applicable  to  glazed  panels 
(45  FR  57383).  Therefore,  as  of  August 
28, 1981,  the  standard  will  apply  only  to 
five  products  and  the  glazing  materials 
used  in  those  products. 

Bathtub  and  shower  windows 

The  standard  defines  the  term 
"bathtub  doors  and  enclosures"  to  mean 
"assemblies  of  panels  and/or  doors  that 
are  installed  on  the  Up  of  or  immediately 
surrounding  a  bathtub"  (§  1201.2(a)(2)). 
The  standard  defines  the  term  "shower 
door  and  enclosure"  to  mean  "an 
assembly  of  one  or  more  panels 
installed  to  form  all  of  part  of  the  wall 
and/or  door  of  a  shower  stall" 
(§  1201.2(a)(30)). 

Since  the  effective  date  of  the 
standard,  firms  whose  activities  are 
regulated  by  the  standard  have  raised 
the  question  of  whether  these  definitions 
include  glazing  materials  in  a  window 
that  is  located  over  a  bathtub  or  within 
a  shower  stall  and  in  the  exterior  wall  of 
a  building.  The  definitions  of  bathtub 
and  shower  doors  and  enclosures 
contain  no  specific  exemption  for 
glazing  materials  in  such  windows.  The 
text  of  §  1201.2(a)(2).  if  read  Uterally. 
could  include  glazing  material  in  an 
exterior  wall  window  located  above  a 
bathtub  because  that  window  could  be 
interpreted  as  being  "immediately 
surrounding"  the  bathtub.  Similarly,  the 
text  of  §  1201.2(a)(30),  if  read  Uterally, 


could  include  glazing  material  in  an 
exterior  wall  window  because  that 
window  could  be  interpreted  as  forming 
"aU  or  part  of  the  wall  *  '  *  of  a  shower 
staU." 

In  September,  1978  the  National  Glass 
Dealers  Association  (.NGDA)  petitioned 
the  Commission  to  amend  the 
architectural  glazing  standard  (Petition 
CP  78-18).  A  portion  of  the  petition 
requested  amendments  to  the  definitions 
of  bathtub  and  shower  doors  and 
enclosures  to  exclude  any  glazing 
material  in  a  window  that  is  located 
over  a  bathtub  or  within  a  shower  stall 
and  in  the  exterior  wall  of  a  building. 

The  Commission,  when  it  issued  the 
standard  in  1977,  did  not  intend  to 
include  within  the  definitions  of  bathtub 
and  shower  doors  and  enclosures  any 
item  of  glazing  material  that  is 
contained  in  a  window  in  an  exterior 
wall  of  a  building.  In  response  to  the 
petition,  the  Commission  has 
reevaluated  its  original  intention  and 
found  that  it  was  appropriate  to  exclude 
from  the  standard  glazing  material  in 
such  windows.  The  Commission  is 
aware  of  no  injuries  that  have  been 
associated  with  exterior  wall  windows 
surrounding  bathtubs  or  within  shower 
stalls.  In  addition,  a  common  sense 
understanding  of  doors  and  enclosures 
would  include  the  panels  used  to 
assemble  bathtubs  and  showers  inside 
the  house,  but  not  the  actual  walls  of  the 
house. 

The  existing  definitions  of  bathtub 
and  shower  doors  and  enclosures  could 
reasonably  be  interpreted  either  to 
include  or  exclude  the  glazing  materials 
in  exterior  wall  windows.  Therefore,  the 
Commission  has  decided  to  propose  for 
public  comment  an  interpretation  of  the 
architectural  glazing  standard  that 
clarifies  the  Commission's  original  and 
present  intention  that  the  standard  does 
not  apply  to  such  glazing  materials.  This 
initiation  of  a  proceeding  provides 
NGDA  with  the  relief  that  it  sought  on 
this  issue  and  the  Commission  has  thus 
granted  the  portion  of  NGDA's  petition 
con:;erning  bathtub  and  shower  exterior 
windows. 

Because  the  Commission  clarification 
does  not  amend  the  standard,  the 
provisions  of  section  9(e)  of  the 
Consumer  Product  Safety  Act  do  not 
apply.  Nevertheless,  the  Commission 
wants  to  obtain  the  views  of  any 
member  of  the  public  who  may  be 
affected  by  it.  Therefore,  the 
Commission  proposes  the  clarification 
below  as  an  interpretation.  If  issued  in 
final  form,  the  interpretation  will  be 
codified  in  a  new  Subpart  C  so  that 
anyone  referring  to  the  standard  will 
also  be  able  to  refer  to  the 
interpretation. 
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over  a  bathtub  or  within  a  shower  stall 
and  in  the  exterior  wall  of  a  building. 
The  Commission  clarifies  that  the 
Standard  does  not  apply  to  such  items 
of  glazing  material  or  such  windows. 

T'Viio  .n*£»T.nrof atinn  annlioo  nnli/  in  tnp 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner.  (202)  357-6299  or  John 
Bassett/Ting  Chin.  (202)  357-6595. 
SUPPLEMENTARY  INFORMATION: 

Issued:  December  19, 1980. 


stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  driUed  into  the 
recommended  formation  is  expected  to 
oroduce  more  than  five  151  barrels  of  oil 
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Other  portions  of  petition 

Aside  from  the  bathtub  and  shower 
exterior  window  issue,  NGDA's  petition 
requested  amendments  to  the 
Commission's  architectural  glazing 
standard.  As  discussed  below,  the 
Commission  has  denied  these  other 
portions  of  the  petition,  and  this  Federal 
Register  document  shall  serve  as  the 
Commission's  publication  of  its  reasons 
for  denial,  as  required  by  section  10  of 
the  CPSA: 

1.  NGDA  has  requested  amendments 
to  the  glazed  panel  provisions  of  the 
standard.  However,  the  Commission 
revoked  all  of  the  glazed  panel 
provisions  on  August  28, 1980,  to 
become  effective  on  August  28, 1981. 

Before  revoking  the  glazed  panel 
provisions,  the  Commission  solicited 
public  comment  on  possible 
amendments  to  them.  The  Commission 
evaluated  these  comments  before 
deciding  to  revoke  the  glazed  panel 
provisions  in  final  form.  The 
Commission's  Federal  Register 
documents  that  proposed  and  issued  the 
revocation  fully  discuss  the 
Commission's  reasons  for  revoking  the 
provisions  instead  of  amending  them  (44 
FR  31218,  May  31, 1979;  45  PR  57383, 
August  28, 1980).  Briefly,  the 
Commission  determined  that 
enforcement  of  glazed  panel  provisions 
by  local  building  officials  would  be 
more  effective  than  a  federal 
enforcement  program  (45  FR  57388). 

Because  the  glazed  panel  provisions 
of  the  standard  have  been  revoked,  the 
Commission  has  denied  the  portions  of 
the  NGDA  petition  that  concern  those 
provisions. 

2.  NGDA  has  also  requested  that  six 
products  containing  glazed  materials  be 
deleted  from  the  architectural  glazing 
standard.  If  this  were  done,  the  standard 
would  still  apply  to  the  glazing  materials 
contained  in  the  six  products  (after  the 
glazed  panel  revocation  becomes 
effective,  five  products). 

NGDA's  position  is  that  application  of 
the  standard  to  the  six  products  is 
unnecessary  because  consumers  would 
be  adequately  protected  by  the 
applicability  of  the  standard  to  the 
glazing  materials  incorporated  into  the 
six  products.  For  example,  a  storm  door 
need  not  fall  within  the  standard 
because  the  glazing  material  comprising 
the  storm  door  panel  is  within  the 
standard. 

The  Commission  disagrees  with  the 
NGDA  position  and  has  decided  to  deny 
this  portion  of  the  petition. '  Under  the 
existing  standard,  installers  and 
fabricators  of  architectural  glazing 


'The  vole  on  this  portion  was  4  to  1.  with 
Commissioner  Sloan  voting  to  grant. 


products  must  certify  that  their  products 
comply  with  the  standard.  This 
certification  is  a  useful  enforcement  tool 
because  most  violations  of  the  standard 
thus  far  have  resulted  from  the 
intentional  use  of  noncomplying  glazing 
materials  by  installers  and  fabricators. 
If  the  standard  were  amended  as 
requested  by  NGDA,  installers  and 
fabricators  would  no  longer  be 
"manufacturing"  a  product  within  the 
standard  and  they  would  not  have  to 
issue  any  certification.  If  the 
Commission  did  not  have  the 
certification  requirement  to  use  as  an 
enforcement  tool  against  installers  and 
fabricators  who  use  noncomplying 
glazing  material,  consumers  would  not 
be  protected  as  well  as  they  currently 
are. 

3.  Finally,  the  NGDA  petition 
requested  terminology  changes  in  the 
standard.  One  was  to  add  the  phrase  "or 
installations"  to  the  term  "architectural 
glazing  products."  The  other  was  to 
define  and  use  the  term  "installers"  so 
that  it  is  distinguished  from  the  term 
"fabricators."  NGDA's  primary  reason 
for  requesting  these  changes  is  that 
installers  are  more  familiar  with  these 
terms  than  the  ones  currently  contained 
in  the  standard.  NGDA  has  described 
the  changes  as  "technical"  ones  that 
would  have  no  impact  on  consumer 
protection. 

The  Commission  does  not  dispute  that 
segments  of  the  glazing  industry  might 
well  be  more  familiar  with  the  terms 
"installations"  and  "installers"  than 
with  the  terms  now  used  in  the 
standard.  However,  the  Commission  has 
no  indication  that  the  installers  are 
confused  about  the  application  of  the 
standard  to  them  and  their  activities.  To 
the  contrary,  the  Commission's 
numerous  contacts  with  the  installers  all 
indicate  a  high  level  of  awareness  on 
their  part.  In  large  part  because  of  the 
educational  efforts  of  NGDA  and  other 
glazing  trade  associations,  the 
Commission  believes  that  this  level  of 
awareness  will  continue.  If  any 
terminology  changes  are  made  to  the 
standard  now,  the  Commission  cannot 
be  sure  that  new  questions  will  not  be 
raised  and  uncertainty  about 
applicability  of  the  standard  fostered. 
Therefore,  the  Commission  has  decided 
to  deny  this  portion  of  the  petition. 

Conclusion 

The  Commission  has  denied  the 
portions  of  the  NGDA  petition 
concerning  amendments  to  the  glazed 
panel  provisions,  deletion  of  six 
products,  and  changes  in  terminology. 
The  Commission  has  granted  the  portion 
concerning  bathtub  and  shower  doors 
and  enclosures  and,  accordingly, 


pursuant  to  sections  7  and  9  of  the 
Consumer  Product  Safety  Act,  15  U.S.C. 
2056,  2058,  the  Commission  proposes  to 
amend  Title  16,  Chapter  II,  Subchapter 
B,  Part  1201  of  the  Code  of  Federal 
Regulations,  by  adding  a  new  Subpart  C, 
as  follows: 

PART  1201— SAFETY  STANDARD  FOR 
ARCHITECTURAL  GLAZING 
MATERIALS 

Subpart  A— The  Standard 


Subpart  B    [Reserved] 


Subpart  C— Statements  of  Policy  and 
Interpretation 

§  1201.40    Interpretation  concerning 
bathtub  and  shower  doors  and  enclosures. 

(a)  Purpose  and  background.  The 
purpose  of  this  section  is  to  clarify  the 
scope  of  the  terms  "bathtub  doors  and 
enclosures"  and  "shower  door  and 
enclosure"  as  they  are  used  in  the 
Standard  at  Subpart  A.  The  Standard 
lists  the  products  that  are  subject  to  it 
(§  1201.1(a)).  This  Hst  includes  "bathtub 
doors  and  enclosures,"  a  term  defined  in 
the  Standard  to  mean  "assemblies  of 
panels  and/or  doors  that  are  installed 
on  the  lip  of  or  immediately  surrounding 
a  bathtub"  (§  1201.2(a)(2)).  The  list  also 
includes  "shower  doors  and 
enclosures,"  a  term  defined  to  mean 
"(assemblies)  of  one  or  more  panels 
installed  to  form  all  or  part  of  the  wall 
and/or  door  of  a  shower  stall" 

(§  1201.2(a)(30)).  Since  the  Standard 
became  effective  on  July  6, 1977,  the 
question  has  arisen  whether  the 
definitions  of  these  products  include 
glazing  materials  in  a  window  that  is 
located  over  a  bathtub  or  within  a 
shower  stall  and  in  the  exterior  wall  of  a 
building.  The  definitions  of  the  terms 
"bathtub  doors  and  enclosures"  and 
"shower  door  and  enclosure"  contain  no 
specific  exemption  for  glazing  materials 
in  such  windows.  If  read  literally,  the 
Standard  could  include  glazing 
materials  in  an  exterior  wall  window 
located  above  a  bathtub  because  that 
window  could  be  interpreted  as  being 
"immediately  surrounding"  the  bathtub. 
Similarly,  the  Standard,  if  read  literally, 
could  include  glazing  materials  in  an 
exterior  wall  window  because  that 
window  could  be  interpreted  as  forming 
"all  or  part  of  the  wall  *  *  *  of  a 
shower  stall." 

(b)  Interpretation.  When  the 
Consumer  Product  Safety  Commission 
issued  the  Standard,  it  did  not  intend  the 
standard  to  apply  to  any  item  of  glazing 
material  in  a  window  that  is  located 
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Part  271.  Chapter  I,  Title  18,  Code  of 
Federal  Regulations,  as  set  forth  below, 
in  the  event  Texas'  recommendation  is 
adopted. 


1/ al-    A     iAr:ll: 


consignee  or  other  person  of  any  duty- 
free merchandise,  the  bonded  carrier  is 
subject  to  a  penalty  imposed  by 
Customs  as  liquidated  damages  in  an 

omrtiimf    o/niiol    fr»    tno    i;nliio  r\T   tnO 


be  transported  in  bond;  that  is  certain 
Customs  documents  are  required  to 
support  the  movement  and  the  carriers 
must  be  bonded  by  Customs  for  this 

mimmco     f^arrioro    rmnrian   frt  tnon  cni-iTif 
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over  a  bathtub  or  within  a  shower  stall 
and  in  the  exterior  wall  of  a  building. 
The  Commission  clarifies  that  the 
Standard  does  not  apply  to  such  items 
of  glazing  material  or  such  windows. 
This  interpretation  applies  only  to  the 
terms  "bathtub  doors  and  enclosures" 
and  "shower  door  and  enclosure"  and 
does  not  affect  the  applicability  of  the 
Standard  to  any  other  product. 

{Sees.  7,  9  of  the  Consumer  Product  Safety 
Act  (15  U.S.C.  2056,  2058)) 

Dated:  DecembRr  23, 1980, 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  80-40496  F  iled  12-29-80,  8:45  am| 
BILLING  CODE  6355-Ol-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Oocltet  No.  RM  79-76  (Texas-7)] 

Ceiling  Prices 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
that  present  extraordin.ary  risks  or  costs. 
Under  section  107(c)(5),  the  Corr..mi5sion 
issued  a  final  regulation  design&t'ng 
natural  gas  produced  from  tight 
format::  us  as  high-cost  gas  subject  to  an 
incr-nt:v;'  price  (10  CFR  271.703).  The 
rule  est  '.blishes  procedures  for 
jurisdu  lional  agencies  to  submit  to  the 
Commission  recommendations  of  areas 
for  designation  as  tight  formations.  This 
notice  of  proposed  rulemaking  contains 
the  recommendation  of  the  Texas 
Railroad  Commission  that  the  Lower 
Wilcox  Formation  be  designated  as  a 
tight  formation  under  §  271.703(d). 

CATE:  Comments  on  the  proposed  rule 
a.'-e  due  on  January  21, 1981. 

PUBLIC  HEARING:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
Jcnuary  7,  1981, 

ADORESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leshe  Lawner,  (202)  357-6299  or  John 
Bassett/Ting  Chin,  (202)  357-6595. 
SUPPt.EMENTARY  INFORMATION: 

Issued:  December  19. 1980. 

I.  Background 

On  December  11, 1980,  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  a  recommendation, 
in  accordance  with  §  271.703  of  the 
Commission's  final  regulations  (45  FR 
56034,  August  22, 1980),  that  the  Lower 
Wilcox  Formation,  located  in  the 
southeastern  part  of  the  State  of  Texas, 
be  designated  as  a  tight  formafion. 
Pursuant  to  §  271.703(c)(4)  of  the 
regulations,  this  Notice  of  Proposed 
Rulemaking  is  hereby  issued  to 
determine  whether  Texas' 
recommendation  that  the  Lower  Wilcox 
Formation  be  designated  a  tight 
formation  should  be  adopted.  Te.xas' 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

II.  Description  of  Recommendation 

Texas  recommends  that  the  Lower 
Wilcox  Formation,  encountered  in  the 
southern  portion  of  Austin  County,  the 
northern  portion  of  Wharton  County, 
and  the  eastern  portion  of  Colorado 
County,  Texas,  be  designated  as  a  tight 
formation.  The  particular  area  being 
recommended  entails  a  2.5  mile  radius 
around  a  well  which  is  located  467  feet 
from  the  southwestern  boundary  and 
650  feet  from  the  northwestern  boundary 
of  the  Frank  R.  Moore  Survey  A-377  in 
Aust'n  County.  (A  more  detailed 
description  of  the  recom.mended  area  is 
contained  in  the  recommendation  on  file 
with  the  Comn  Isslon.)  The  Lower 
Wilcox  Formation  is  located  below  the 
Claiborne  Fonidtion  and  a'-ove  the 
Midway  Forma ticn.  The. top  of  t!-,e 
rcroi.ir.'.'ndcd  portion  of  the  Lower 
Vi'ilcox  Formation  is  located  at  an 
approximo'e  depth  of  11,700  feet  and  the 
bas'^  is  located  at  an  approximate  dopih 
of  12,700  feet,  giving  a  thickness  of  1.000 
feet. 

III.  Discussion  of  Recommendation 

T'^xas  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Texas  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy. 

(2)  The  stabilized  production  ra<e, 
against  atmospheric  pressare.  of  wells 
completed  for  production  from  the 
recommended  formation,  without 


stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.7G3(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

Texas  further  asserts  that  existing 
State  and  Federal  regulations  assure 
that  developm.ent  of  this  formation  will 
not  adversely  affect  any  fresh  water 
aquifers  that  are  or  are  expected  to  be 
used  as  a  domestic  or  agricultural  water 
supply. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  issued  in 
Docket  No,  RM80-68  (45  FR  53456. 
August  12, 1980),  notice  is  hereby  given 
of  the  proposal  submitted  by  Texas  that 
the  Lower  Wilcox  Formation,  as 
described  and  delineated  in  Texas' 
recommendation  as  filed  with  the 
Commission,  be  designated  as  a  tight 
formation  pursuant  to  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  January  21, 1981. 
Each  person  submitting  a  comment 
should  indicate  that  the  comment  is 
being  submitted  in  Docket  No.  RM79-76 
(Texas — 7),  and  should  give  reasons 
including  supporting  data  for  any 
recommendations.  Comments  should 
include  the  name,  title,  mailing  address, 
and  telephone  number  of  one  person  to 
v.hom  communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  fur 
p:iblic  inspection  at  the  Commission's 
Oifire  of  Public  information.  Room  1000, 
625  North  Capitol  Street,  N.E., 
W  sshington,  D.C.  during  business 
hours. 

Any  person  wishing  to  present 
tcs'imony.  viev.  s,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  m.ake  an  oral  presentation 
and  therefore  request  a  public  hearing. 
Such  request  shall  specify  the  amount  of 
time  requested  at  the  hearing.  Requests 
should  be  filed  with  the  Secretary  of  the 
Commission  ro  later  than  January  7, 
19bl. 

(\dtiiral  Gas  Poll- y  Act  of  1978, 15  U.S.C. 
§§3301-3432) 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
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concluded  that  the  cost  of  processing  the 
simplest  liquidated  damages  case  is 
$41.50.  The  cost  to  Castonis  has 
increased  since  that  study  was  made. 


Department  stated  that  it  considers  each 
regulation  or  amendment  to  an  existing 
regulation  published  in  the  Federal 
Register  and  codified  in  the  Code  of 


l?„J 1    D, 


19  CFR  Part  132,  141,  and  142 

Proposed  Customs  Regulations 
Amendments  Relating  to  Quota 
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Part  271.  Chapter  I,  Title  18,  Code  of 

Federal  Regulations,  as  set  forth  below, 

in  the  event  Texas'  recommendation  is 

adopted. 

Kenneth  A.  Williams 

Director,  Office  of  Pipeline  and  Producer 

Regulation. 

Section  271.703(d)  is  amended  by 
adding  new  subparagraph  (27)  to  read  as 
follows: 

§  271.703    Tight  Formations. 

*  *  *  Ik  Ik 

(d)  Designated  tight  formations.  The 
following  formations  are  designated  as 
tight  formations.  A  more  detailed 
description  of  the  geographical  extent 
and  geological  parameters  of  the 
designated  tight  formations  is  located  in 
the  Commission's  official  file  for  Docket 
No.  RM79-76,  as  subindexed  below,  and 
is  also  located  in  the  official  files  of  the 
jurisdictional  agency  that  submitted  the 
recommendation. 

*  Ik  *  *  « 

(11)  through  (26)  [Reserved] 

(27)  Lower  Wilcox  Formation  in 
Texas 

(i)  Delineation  of  formation.  The 
Lower  Wilcox  Formation  is  found  in  the 
southern  portion  of  Austin  County,  the 
northern  portion  of  Wharton  County, 
and  the  eastern  portion  of  Colorado 
County,  Texas. 

(ii)  Depth.  The  top  of  the  Lower 
Wilcox  is  located  at  an  approximate 
depth  of  11,700  feet  and  the  base  is 
located  at  an  approximate  depth  of 
12.700  feet,  giving  a  thickness  of  1,000 
feet, 

|FR  Doc.  80-40392  Filed  12-29-«0;  8:45  dm| 
BILLING  CODE  6450-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  18 

Transportation  in  Bond  and 
Merchandise  in  Transit;  Proposed 
Customs  Regulations  Amendments 
Relating  to  the  Assessment  of 
Liquidated  Damages  Under  Carrier's 
Bonds 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Proposed  rule. 

SUMMARY:  Bonded  carriers  are 
responsible  for  shortages,  irregular 
deliveries,  or  nondeliveries  of  imported 
merchandise  received  by  them  to  be 
transported  from  one  port  to  another.  In 
the  case  of  any  shortage,  failure  to 
deliver,  or  direct  delivery  to  the 


consignee  or  other  person  of  any  duty- 
free merchandise,  the  bonded  carrier  is 
subject  to  a  penalty  imposed  by 
Customs  as  liquidated  damages  in  an 
amount  equal  to  the  value  of  the 
merchandise  not  to  exceed  $25  in  any 
one  shipment. 

Customs  has  determined  that  the 
maximum  penalty  has  failed  to  act  as  a 
deterrent  to  future  violations  and  does 
not  cover  the  administrative  costs  of 
processing  the  penalty.  This  document 
proposed  to  amend  the  Customs 
Regulations  to  increase  the  penalty  to  a 
minimum  of  $50  and  a  maximum  of  $100, 
in  any  one  shipment,  to  be  determined 
within  the  discretion  of  the  district 
director. 

Bonded  carriers  are  also  responsible 
for  any  internal  revenue  taxes  or  other 
taxes  due  to  the  United  States  on  the 
missing  merchandise.  While  customs 
duties  are  included  in  these  taxes,  they 
are  not  expressly  mentioned. 
Accordingly,  this  document  also 
proposes  to  include  the  term  "duties" 
within  the  category  of  liabilities 
assumed  by  bonded  carriers  for 
shortage,  nondelivery,  or  irregular 
delivery  of  merchandise. 
date:  Comments  must  be  received  on  or 
before  March  2, 1981. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  and  Research  Division,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2426,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Legal  Aspects:  William  G.  Rosoff, 
Carriers,  Drawback  and  Bonds  Division, 
202-566-5856;  Operational  Aspects: 
Thomas  Hargrove,  Cargo  Processing 
Division,  202-566-5354:  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229. 
SUPPLEMENTARY  INFORMATION: 

Background ', 

Generally,  when  merchandise  is 
imported  into  the  United  States  it  must 
be  entered  for  Customs  purposes  at  the 
first  port  at  which  the  merchandise 
arrives.  However,  under  certain 
circumstances,  imported  merchandise 
may  be  placed  in  a  Customs  bonded 
warehouse  or  transported  from  the  first 
port  in  the  United  States  to  another  port. 
This  procedure  postpones  final  Customs 
formalities,  including  payment  of  duties 
due,  until  the  merchandise  arrives  at  the 
other  port.  The  merchandise  then  may 
be  entered,  warehoused,  or  exported.  In 
order  to  forward  imported  merchandise 
to  another  port,  the  merchandise  must 


be  transported  in  bond;  that  is  certain 
Customs  documents  are  required  to 
support  the  movement  and  the  carriers 
must  be  bonded  by  Customs  for  this 
purpose.  Carriers  bonded  to  transport 
merchandise  in  bond  must  follow 
certain  procedures  specified  in  Part  18, 
Customs  Regulations  (19  CFR  Part  18), 
and  they  will  incur  penalties  if 
shipments,  together  with  the  necessary 
documents,  are  not  properly  transported 
and  delivered  to  Customs  at  the  port  of 
destination. 

SectiqUrtS.lO,  Customs  Regulations  (19 
CFR  18.10),  lists  five  types  of  entries  or 
withdrawals  which  may  be  made  for 
merchandise  to  be  transported  in  bond. 
Under  §  18.8,  Customs  Regulations  (19 
CFR  18.8J,  carriers  of  merchandise 
transported  in  bond  are  responsible  for 
any  shortage,  irregular  delivery,  or 
nondelivery  at  the  port  of  destination  or 
port  of  exit  of  bonded  merchandise 
received  by  them.  If  there  is  a  shortage, 
irregular  delivery,  or  nondelivery,  the 
bonded  carrier  is  assessed  liquidation 
damages  under  its  bond.  The  amount  of 
the  liquidated  damages  depends  on  the 
dutiable  status  of  the  merchandise  and 
the  type  of  nonperformance  by  the 
carrier. 

Section  18.8(b)(1),  Customs 
Regulations  (19  CFR  18.8(b)(1)),  provides 
that  if  there  is  a  shortage,  irregular 
delivery,  or  nondelivery  of  duty-free 
merchandise,  the  penalty  to  be  imposed 
as  liquidated  damages  will  be  an 
amount  equal  to  the  value  of  the  missing 
merchandise,  not  to  exceed  $25  in  any 
one  shipment. 

In  addition  to  the  penalties  prescribed 
by  §  18.8(b)(1),  §  18.8(c),  Customs 
Regulations  (19  CFR  18.8(c)),  provides 
that  the  bonded  carrier  is  also 
responsible  to  pay  any  internal  revenue 
taxes  or  other  taxes  owed  to  the  United 
States  on  the  missing  merchandise,  as 
well  as  all  costs,  charges,  and  expenses 
caused  by  the  failure  to  make  the 
required  transportation,  report,  and 
delivery. 

Discussion 

Customs  has  determined  that  the 
maximum  amount  of  the  penalty 
imposed  as  liquidated  damages 
assessed  against  the  carrier's  bond  for 
shortage,  nondelivery,  or  irregular 
delivery  of  duty-free  merchandise  is 
insufficient  to  act  as  a  deterrent  to 
future  violations.  In  addition,  the  $25 
maximum  penalty  permitted  under 
§  18.8(b)(1)  does  not  nearly  meet  the 
administrative  costs  to  Customs  of 
processing  claims  for  liquidated 
damages.  In  a  study  performed  in  the 
Houston,  Texas,  Customs  Region,  it  was 
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Federal  Register  on  August  9,  1979.  as 
T.D.  7&-221  (44  FR  46794]. 

Based  upon  recent  experience  and 
farther  review,  Customs  has  determined 


Section  132.12,  Customs  Regulations, 
relating  to  the  opening  of  potentially 
filled  quotas,  provides  a  procedure  in 
paragraph  (c)[2)  to  be  used  in  the  event 
O'lantitifi  snerifieri  on  entrv  summaries 


complaints.  Accordingly,  a  notice  was 
published  in  the  Federal  Register  as  T. 
D.  79-248  on  September  24,  1979  (44  FR 
55001).  delaying  implementation  of 
SS  141. fil  fplfllh!  and  ff1f?1.  tn  Tanii,-irv  1 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules  85781 


concluded  that  the  cost  of  processing  the 
simplest  liquidated  damages  case  is 
$41.50.  The  cost  to  Casto.nis  has 
increased  since  that  study  was  made. 

Accordingly,  Customs  propcses  to 
amend  §  18.8fb](l)  to  increape  the 
amount  of  the  liquidated  damages  that 
can  be  assessed  to  a  minimum  of  S."'0 
and  maximum  of  $^.00,  in  any  one 
shipment,  to  be  determined  within  the 
discretion  of  the  district  director. 

Although  the  provisions  of  §  18.8(c) 
have  been  used  to  collect  custcns  duties 
under  a  carrier's  bond  on  any  mis.<;ing 
merchandise,  and  the  authority  to 
collect  duties  under  the  carrier's  bond 
has  bi  tn  recognized  by  the  U.S. 
Customs  Court  in  Art  Craft  fewe'rv  Co. 
V  United  Slates,  64  Cust,  Ct.  414,  C.D. 
4010  (1970),  the  term  "duties"  does  not 
expressly  appear  in  §  18.8(c). 
Accordingly,  for  purposes  of  clarity. 
Customs  proposes  to  amend  §  18.8(c]  to 
expressly  include  the  term  "duties" 
among  the  liabilities  imposed  upon  a 
carrier  in  the  case  of  shortage, 
nondelivery,  or  irregular  delivery  of 
merchandise. 

Customs  Forms 

If  this  proposal  is  adopted.  Customs 
Forms  3587  ("Carrier's  Bond"),  3583 
("Private  Carrier's  Bond"),  and  3855 
("Bend  of  Customs  Cartman  or 
Lighterman")  would  be  revised  to 
conform  to  the  proposed  a.mendments 

Authority 

These  amendments  are  proposed 
under  the  authority  of  R.S.  251,  as 
amended,  and  sections  551,  623,  624,  46 
Stat.  742,  as  amended,  7.'")9,  as  amended, 
(19  U.S.C.  66,  1551,  1623,  1624). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments.  preferat;ly  in 
triplicate,  submitted  timely  to  the 
Commissioner  of  Customs.  Comments 
submitted  will  be  available  for  public 
-.ispection  in  accordance  with  §  103. S(b]. 
Customs  Regulations  (19  CFR  103. B'b;), 
•Juring  regular  business  hor.rs  at  the 
Ri;gu!aiions  and  Research  Division. 
iteaiiquarters,  U.S.  Customs  Service, 
13P1  Constitution  Avenue,  NW..  Room 
.?:^G,  Washington,  D  C.  20229. 

.Applicability  of  Executive  Order  12044 

This  document  is  subject  to  the 
Treasury  Department  directive 
published  in  the  Federal  Register  on 
-November  8, 1978  {43  FR  52i:!01. 
implementing  E.0. 12044,  "Improv'ng 
Government  Regulations,"  and  was  the 
subject  of  Work  Plan  79-11.  appro\ed  by 
the  Department  on  May  1, 1979. 

In  the  directive,  the  "Treasury 


Department  stated  that  it  considers  each 
regulation  or  amendment  to  an  existing 
regulation  published  in  the  Federal 
Register  and  codified  in  the  Code  of 
Federal  Regulations  to  be  "significant". 
However,  regulations  which  are 
nonsubstantive,  are  essentially 
procedural,  do  not  materially  change 
existing  or  establish  new  policy,  and  do 
not  impose  substantia!  additional 
requirements  or  costs  on,  or 
substantially  alter  the  legal  rights  or 
obligations  of,  those  affected,  with 
Secretarial  approval,  may  be  determined 
not  to  be  significant.  Accordingly,  it  has 
been  determined  that  this  proposal  does 
not  meet  the  criteiia  in  tiifj  d:.e,'.;ive  for 
"significant"  regulations. 

Drafting  Information 

The  principal  author  of  this  document 
was  Laurie  Strassberg  Amster, 
Regulations  and  Research  Division, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  Customs  offices  participated 
in  its  development. 

Proposed  Amendments 

It  is  proposed  to  revise  §  18.6(b)(1) 
and  (c).  Customs  Regulations  (19  CFR 
lG.8(b)[l),  (c)),  to  read  as  follows: 

§  18  8    Liability  for  shortage,  irregular 
delivery,  or  nondelivery;  penalties. 

«       *       *       «      • 

(b]  Penalties  imposed  as  liquidated 
damages  under  the  carrier's  bond  for 
shortage,  failure  to  deliver,  or  irregular 
delivery  shall  be  as  follows: 

(1)  In  the  case  of  shortage,  failure  to 
deliver,  or  delivery  direct  to  the 
consignee  or  other  person  of  any 
merchandise  free  of  duty,  a  minimum  of 
$50  and  a  maximum  of  SlOO,  in  any  one 
shipment,  to  be  determined  within  the 
discretion  of  the  district  director. 

«      «      *      *      * 

(c)  In  addition  to  the  penalties 
described  in  par.igraph  (b)  of  this 
section,  the  carrier  shall  pay  any 
internal-revenue  taxes,  duiies.  or  other 
taxes  accruing  to  the  United  States  on 
the  mis.sing  merchandise,  together  with 
all  costs,  charges,  and  expenses  caused 
by  the  failure  to  make  the  required 
trdns[^ortation.  report,  and  delivery. 
William  T.  Archey, 

Adint;  Commissioner  of  Custonis. 
Approved;  December  15, 1960. 
Richard  ).  Davis, 
Assistant  Secretary  of  the  Treasury. 
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19  CFR  Part  132,  141,  and  142 

Proposed  Customs  Regulations 
Amendments  Relating  to  Quota 
Merctiandise,  Statistical  Information, 
and  Merctiandise  Released  Under  thie 
Immediate  Delivery  Procedure 

agency:  us.  Customs  Service, 
Department  of  ihe  Treasury. 
ACTION:  Proposed  rule. 

summary:  Pub.  L.  9.5-410,  the  "Customs 
Procedural  Reform  and  Simplification 
Act  of  1978."  m.ade  significant  changes 
in  the  Customs  laws  relating,  in  part,  to 
the  entry  and  warehousing  of  imported 
merchandise.  Amendm.ents  to  the 
Customs  Rpg'ih  lions  implen'ienting 
these  changes  were  recently  published; 
however,  several  sections  of  the 
Customs  Regulations  need  further 
changes.  This  document  proposes  to 
amend  the  Customs  Regulations  to: 

(1)  Clarify  the  procedure  relating  to 
quota  m.erchandise  when  the  quota  is 
nearing  fulfillment; 

(2)  Remove  a  mandatory  requirement 
to  aggregate  statistical  information  from 
multiple  invoices; 

(3)  Clarify  the  circumstances  under 
which  a  district  director  may  authorize 
release  of  merchandise  from  warehouse 
under  a  special  permiit;  and 

(4)  Clarify  what  documentation  may 
be  filed  after  merchandise  is  released 
under  the  immediate  delivery  procedure. 
DATE:  Comme:-,ts  must  be  received  on  or 
before  March  2,  1981. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Commissioner  of 
Customs,  Attention:  Regulations  and 
Reserach  Division,  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 
Room  2426,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Relating  to  quota  merchandise — Helen 
Rohrbaugh,  Duty  Assessment  Division, 
(202-565-8592):  Relating  to  statistical 
information — William  L.  Marchi,  Duty 
Assessment  Division.  (202-566-8235): 
Relating  to  merchandise  released  under 
the  immediate  delivery  procedure — 
Benjamin  H.  Mehoney,  Entry  Procedure 
and  Penalities  Division.  (202-566-5778). 
US.  Cus'oms  Service,  1301  Constitution 
Avenue.  NW.,  Washington,  D.C.  20229. 

SUPPLEMfNTARV  INFORMATION." 
B&ckgrou.nd 

Pub.  L.  95^10,  the  "Customs 
Procedural  Reform  and  Simplification 
Act  of  1978,"  made  significant  changes 
in  the  Customs  laws  relating,  in  part,  to 
the  entry  and  warehousing  of  imported 
merchandise.  Final  amendments  to  the 
Customs  Regulations  implementing 
these  Changes  were  published  in  the 
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However,  it  appears  that  some 
importers,  who  do  not  travel  great 
distances  between  their  bonded 
warehouses  and  the  customhouse  and, 
therefore,  can  obtain  prompt  release  of 


transportation  and  exportation,  or  an 
application  to  destroy,  may  be  filed  for 
merchandise  released  under  a  special 
permit  for  immedate  delivery  and  later 
found  to  be  prohibited. 


amendments  relate,  was  in  process 
before  May  22, 1978,  the  effective  date  of 
the  directive.  The  proposal  has  been 
under  extensive  study  by  Customs,  the 
International  Trade  Commission,  and 
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Federal  Register  on  August  9,  1979.  as 
T.D.  7&-221  (44  FR  46794]. 

Based  upon  recent  experience  and 
further  review,  Customs  has  determined 
that  several  sections  of  the  Custom.s 
Regulations  amended  by  T.D.  79-221 
need  further  changes.  Accordingly,  this 
document  proposes  to  amend  the 
following  sections  of  the  customs 
Regulations: 

1.  Section  132.13{a](l),  Customs 
Regulations  (19  CFR  132,13(a)(l]i.  to 
clarify  the  prooedure  relating  to  quota 
merchandise  when  the  quota  is  nearing 
fulfillment; 

2.  Sections  141.61(e)(l(i)  and  (f)(2), 
Customs  Regulations  (19  CFR 
141.61(e)(l)(i),  (f](2)),  to  remove  a 
mandatory  requirement  to  aggregate 
statistical  information  from  multiple 
invoices; 

3.  Section  142.21(f],  Customs 
Regulations  (19  CFR  142.21(0).  to  clarify 
the  circumstances  under  which  a  district 
director  may  authorize  release  of 
merchandise  from  warehouse  under  a 
special  permit;  and 

4.  Section  142.22(b).  Customs 
Regulations  (19  CFR  142.22(b)),  to  clarify 
what  documentation  may  be  filed  after 
merchandise  is  released  under  the 
im.mediate  delivery  procedure. 

Discussion  of  Proposed  Changes 

Section  132.13(da)(l) 

As  amended  by  T.D.  79-221,  the  first 
sentence  of  §  132.13(a)(l)(ii)  provides 
that  "Except  in  emergency  cases,  as 
provided  for  in  §  142.21(e)(2)  of  this 
chapter,  absolute  quota  merchandise 
shall  not  be  released  under  this 
immediate  delivery  procedure  if  the 
quota  is  nearing  fulfillment."  To  correct 
an  inconsistency  in  the  regulations,  this 
sentence  subsequently  was  amended  by 
T.D.  80-26,  published  in  the  Federal 
Register  on  January  21, 1980  (45  FR 
3901),  to  provide  that  "Absolute  quota 
merchandise  shall  not  be  released  under 
the  immediate  delivery  procedure  if  the 
quota  is  nearing  fulfillment." 

A  question  of  interpretation  has  been 
raised  as  to  whether  absolute  quota 
merchandise  could  be  released  under 
the  immediate  delivery  procedure  if  the 
quota  were  not  nearing  fulfillment.  To 
clarify  this  point,  this  document 
proposes  to  further  amend 
§  132.13(a)(l)(ii)  to  provide  that  except 
as  provided  for  in  §  142.21(e)(2)  (reldtirig 
to  perishable  merchandise  of  a  class 
approved  by  Headquarters  subject  to  an 
absolute  quota)  and  §  142.21(g)  (relating 
to  release  of  merchandise  when 
authorized  by  Headquarters),  absolute 
quota  merchandise  shall  not  be  released 
under  the  immediate  delivery  procedure. 


Section  132.12,  Customs  Regulations, 
relating  to  the  opening  of  potentially 
filled  quotas,  provides  a  procedure  in 
paragraph  (c)(2)  to  be  used  in  the  event 
quantities  specified  on  entry  summaries 
for  consumption  or  withdrawals  for 
ccnsumpJion  shall  be  prorated  against 
thp  quota  quantity. 

This  document  furthtir  proposes  to 
amend  §  132.1 3(a)fl)  by  deleting  the  last 
sentence  of  §  132.13(a)(l)(ii)  and  by 
adding  a  new  §  132.13;a)(i;fiii)  to 
provide  that  the  procedure  set  forth 
under  §  132.13(c)(2).  relating  to  the 
opening  of  proteunally  filled  quotas, 
also  applies  to  tariff  and  absolute  quota 
when  the  quota  is  nearing  fulfillment. 

Sections  14hbUej(lj(ij  end (f)(2) 

Section  141.61  (e](l)(i),  as  amended  by 
T.D.  79-221.  provides  that  if  a  class  or 
kind  of  merchandise  from  the  same 
country  of  origin  subject  to  the  same 
statistical  reporting  number  is  included 
in  .more  than  one  invoice,  the 
information  shall  be  combined  and 
reported  under  one  statistical  reporting 
number.  That  section  also  provides  that 
when  consolidating  infoimation  from 
se\eral  invoices  under  one  reporting 
number,  a  worksheet  itemizing  the 
entered  value  of  the  merchandise  from 
each  invoice  shall  be  attached  to  the 
appropriate  form. 

Section  111. 61(f)(2),  as  amended  by  T. 
D.  79-221,  relating  to  values  on  multiple 
invoices,  requires  that  the  aggregate  of 
the  entered  values  of  all  the 
merchandise  on  each  of  the  multiple 
invoices  be  shown  on  an  attached 
worksheet. 

The  new  procedures  relating  to 
aggregating  statistical  information  were 
proposed  initially  to  reduce  the  loss  of 
statistical  data  because  detailed 
information  on  line  items  of  the  Tariff 
Schedules  of  the  United  Slates 
Annotated  (TSL'SA)  valued  under  $250 
was  not  reported.  By  combining  data 
under  one  TSUSA  number,  many  line 
items  valued  under  $250  could  be 
included  in  the  detailed  data. 
.A.dditiunally,  many  TSUSA  line  items  on 
Customs  entry  summaries  could  be 
eliminated,  thus  reahzing  significant 
savings  in  computer  proce.-sing  time. 

The  effective  date  for  iuiplementing 
these  sections  was  September  10,  1979. 
However,  after  publication  of  T.D.  79- 
221  on  August  9.  1979.  a  number  of 
individual  customhouse  brokers,  their 
trade  association,  and  other  interested 
parties  advised  Customs  of  serious 
problems  and  burdens  tliey  were 
experiencing  in  attempting  to  establish 
piocrdures  to  comply  with  the  new 
regulations. 

After  reviewing  this  matter.  Customs 
found  there  was  merit  to  these 


complaints.  Accordingly,  a  notice  was 
published  in  the  Federal  Register  as  T. 

D.  79-248  on  September  24,  1979  (44  FR 
55001).  delaying  implementation  of 
§§  141.61  (e)(1)(i)  and  (f)(2],  to  January  1. 
1980.  Subsequently,  on  October  26.  1979. 
Customs  field  personnel  were  directed 
by  Customs  Headquarters  to  advise 
importers,  brokers,  and  other  interested 
parties  that  there  would  be  an  indefinite 
delay  in  implementing  these  sections. 

Customs  has  determined  that  the 
problcm.s  and  financial  burden  that  the 
new  requirements  would  impose  on 
certain  segments  of  the  importing  public 
outweigh  the  benefits  to  be  gained  in 
reducing  processing  costs  and  time,  and 
providing  more  complete  statistical 
data. 

On  the  other  hand,  some  importers 
and  nonautomated  brokers  prefer  to 
aggregate  the  TSUSA  numbers.  A 
practice  has  been  established  in  m.any 
locations  to  permit  entry  summaries  to 
be  filed  in  this  manner. 

Therefore,  Customs  has  determined  to 
permit  importers  and  brokers,  at  their 
option,  to  either: 

1.  Aggregate  the  TSUSA  number 
regardless  of  the  number  of  invoices 
involved:  or 

2.  List  the  TSUSA  number  within  each 
invoice. 

This  document  proposes  to  amend 
§§  141.61  (e)(l)(i)  and  (f](2)  to  provide 
that  the  broker  and  importer  may  use 
eitlier  procedure. 

Section  142.21(f) 

Section  142.21(f),  Customs  Regulations 
(19  CFR  142.21(f)).  as  amended  by  T.D. 
79-221,  provides  that  at  the  discretion  of 
the  district  director,  merchandise  may 
be  released  from  a  warehouse  under  a 
special  permit  provided  the  importer  has 
on  file  one  of  the  types  of  Customs 
bonds  provided  for  in  §  142.4,  Customs 
Regulations  (19  CFR  142.4). 

The  purpose  of  this  provision  is  to 
avoid  unnecessary  delay  in  releasing 
merchandise  from  a  bonded  warehouse 
when  an  importer  m.ust  travel  a  great 
distance  from  (1)  the  bonded  warehouse 
to  the  customhouse  to  file  the 
withdrawal  for  consumption  with 
estimated  duties  attached,  and  (2)  the 
customhouse  to  the  bonded  warehouse 
to  obtain  release  of  the  merchandise. 

Under  §  142.21(f),  an  importer  may 
obtain  prompt  release  of  merchandise 
from  a  bonded  warehouse  by  filing 
Customs  Form  3461.  The  importer  may 
accumulate  several  of  these  forms  over 
a  period  of  days  and  then  make  one  trip 
to  the  customhouse  within  the  required 
10-day  period  to  file  the  withdrawal  for 
consumption  with  estimated  duties 
attached. 
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§  132.13    Quotas  after  opening. 

(a)  Procedure  when  nearing 
fulfillment. — [IJ  For  release  of 
merchandise.   *  *  * 

(iiil  Quota  Proration.  When  it  is 


may,  at  his  option  (1)  list  each  invoice 
separately  on  the  appropriate  form 
listed  under  paragraph  (e)(l)(i)(A]  of  this 
section  and  for  each  class  or  kind  of 
merchandise  within  each  invoice  subject 


PART  142— ENTRY  PROCESS 

1.  It  is  proposed  to  revise  §  142.21(f]  to 
read  as  follows; 

§  142.21     Merchandise  elioible  for  soecial 
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However,  it  appears  that  some 
importers,  who  do  not  travel  great 
distances  between  their  bonded 
warehouses  and  the  customhouse  and, 
therefore,  can  obtain  prompt  release  of 
merchandise  from  the  warehouse,  may 
take  advantage  of  the  benefit  of 
§  142.21(f]  merely  to  forestall  the 
payment  of  estimated  duties  until  10 
days  after  release  of  the  merchandise 
from  the  bonded  warehouse. 

This  document  proposes  to  amend 
§  142.21(f)  to  ensure  that  the  procedure 
will  not  be  used  by  some  importers 
merely  to  delay  payment  of  estimated 
duties.  Section  142.21(f)  would  be 
amended  to  provide  that  the  district 
director  may  authorize  release  from 
warehouse  under  a  special  permit  only 
under  the  following  circumstances: 

1.  The  warehouse  is  located  a 
considerable  distance  from  the 
customhouse  and  actual  release  of  the 
merchandise  from  the  warehouse  could 
not  be  effected  within  the  next  full 
busines  day  after  the  day  of  the 
payment  of  duty,  and 

2.  The  district  has  sufficient 
manpower  to  permit  such  practice. 

Section  142.22(b) 

Section  lAl.ll,  Customs  Regulations 
(19  CFR  142.21),  as  amended  by  T.D.  79- 
221,  provides  that  merchandise  may  be 
released  under  a  special  permit  for 
immediate  delivery,  in  accordance  with 
section  448(b],  Tariff  Act  of  1930,  as 
amended,  under  circumstances  relating 
to  the  following: 

1.  Contiguous  countries. 

2.  Fresh  fruits  and  vegetables, 

3.  Agency  of  the  U.S.  Government, 

4.  Articles  of  a  trade  fair, 

5.  Quota-class  merchandise, 

6.  Release  from  warehouse  followed 
by  warehouse  withdrawal  for 
comsumption,  and 

7.  When  authorized  by  Headquarters. 
Section  142  22(b],  Customs 

Regulations  (19  CFR  142.22(b)),  lists  the 
documentation  which  must  be  filed  after 
the  release  of  merchandise  for  which  a 
special  permit  for  immediate  delivery 
had  been  issued.  Tf  cy  are: 

1.  An  entry  summary  for  consumption, 
with  estimated  duties  attached,  an  entry 
summary  for  warehouse,  or  an  entry 
summary  for  entry  under  a  temiporary 
bond; 

2.  A  withdrawal  for  consumption,  with 
estimated  duties  attached; 

3.  An  entry  for  transportation  and 
exportation,  immediate  transportalion 
without  appraisement,  or  direct 
exportation;  or 

4.  An  application  to  destroy. 
Section  142.28,  Customs  Regulations 

(19  CFR  142.28],  provides,  in  part,  that 
an  entry  for  exportation,  or  for 


transportation  and  exportation,  or  an 
application  to  destroy,  may  be  filed  for 
merchandise  released  under  a  special 
permit  for  immedate  delivery  and  later 
found  to  be  prohibited. 

A  question  of  interpretation  was 
raised  by  Customs  personnel  as  to  under 
what  circumstances,  relating  to  the 
release  of  merchandise  under  the 
immediate  delivery  procedure  of 
§  142.21,  would  the  transportation 
entries  specified  in  §  142.22(b](3]  be 
used.  Transportation  entries  may  be 
used  only  with  respect  to  the  release  of 
fresh  fruits  and  vegetables  under 
§  142.21(b)  and  absolute  quota 
merchandise  under  §  142.21(e](2]. 
However,  §  142.22(b](3]  does  not  set 
forth  these  two  circumstances  under 
which  the  transportation  entries  may  be 
used.  Therfore,  an  ambiguity  may  be 
raised  concerning  the  proper  document 
to  be  used. 

In  a  related  matter,  §  142.28  provides 
for  the  use  of  an  entry  for  exportation, 
or  for  transportation  and  exportation,  or 
an  application  to  destroy  merchandise 
released  and  later  found  to  be 
prohibited.  However,  neither 
§  142.22(b)(3)  nor  §  142.22(b)(4)  makes 
any  reference  to  mechandise  released 
under  the  immediate  delivery  procedure 
and  later  found  to  be  prohibited.  An 
ambiguity  also  may  be  raised  with 
regard  to  the  proper  docum.ents  to  be 
used. 

This  document  proposes  to  amend 
§  142.22(b)(3)  to  provide  that  the 
transportation  entries  shall  be  filed  only 
in  the  circumstances  under  §§  142.21  (b) 
and  (ej(2],  and  to  provide  that  an  entry 
for  exportation,  or  for  transportation 
and  exportation,  shall  be  filed  in  the 
circumstance  under  §  142.28. 

Similarly,  this  document  proposes  to 
amend  §  142.22(b)(4)  to  provide  that  an 
application  to  destroy  shall  be  filed  in 
the  circumstances  under  §  142  21  (b)  and 
(e](2],  and  §  142.28. 

Two  additional  changes  to  §  142.22(b) 
are  proposed  in  this  document.  It  is 
proposed  to  amend  §  142.22(b)(l]  to 
clarify  that  the  entry  summnry 
documents  may  be  filed  in  anv  of  the 
circumstances  listed  in  §  142.21  except 
for  merchandise  released  from 
warehouse  under  §  142.21(f].  It  is 
proposed  to  am.end  §  142.22(b)(2)  to 
clarify  that  a  withdrawal  for 
consumption  shall  be  filed  only  for 
merchandise  released  from  warehouse 
under  §  142.21(f). 

Inapplicability  of  Executive  Order  12044 

This  document  is  not  subject  to  the 
provisions  of  the  Treasury  Department 
directive  implementing  E.0. 12044, 
"Improving  Government  Regulations" 
because  T.D.  79-221,  to  which  these 


amendments  relate,  was  in  process 
before  .May  22, 1978,  the  effective  date  of 
the  directive.  The  proposal  has  been 
under  extensive  study  by  Customs,  the 
International  Trade  Commission,  and 
the  Bureau  of  Census  since  T.D.  79-221 
was  published  on  August  19, 1979. 

Authority 

These  amendments  are  proposed 
under  the  authority  of  R.S.  251,  as 
amended  (19  U.S.C.  66],  section  484,  552, 
553,  557,  624,  46  Stat.  722,  as  amended, 
742.  as  amended,  744,  as  amended,  759, 
(19  U.S.C.  1484,  1552, 1553,  1557, 1624,); 
92  Stat.  888,  (Pub.  L.  95-410),  October  3, 
1978). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comm.ents,  preferably  in 
triplicate,  that  are  submitted  timely  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
§  103.8(b).  Customs  Regulations  (19  CFR 
103.8(b|),  during  regular  business  hours 
at  the  Regulations  and  Research 
Division,  Headquarters,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Room  2426.  Washington.  D.C.  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Charles  D.  Ressin,  Regulations  and 
Research  Division.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Proposed  .Amendments 

It  is  proposed  to  amend  Parts  132, 141. 
and  142.  Customs  Regulations  (19  CFR 
Parts  132,  141.  142).  in  the  following 
manner: 

PART  132— QUOTAS 

1.  It  is  proposed  to  revise  the  first 
sentence  of  §  132.13(a](l](ii)  to  read  as 
follows; 

§132.13    Quotas  after  opening. 

(a)  Procedure  when  nearing 
fulfillment. — (1)  For  release  of 
merchandise. 

*  *  n  *  *  ' 

(li)  Absolute.  Except  as  provided  for 
in  §  142.21  (e)(2)  and  (g)  of  this  chapter, 
absolute  quota  merchandise  shall  not  be 
released  under  the  immediate  delivery 
procedure. 

2.  It  is  proposed  to  remove  the  last 
sentence  of  §  132.13(a)(l)(ii). 

3.  It  is  proposed  to  add  a  new 

§  132.13(a)(l](iii]  to  read  as  follows: 
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under  §§  142.21(b)  and  (e)(2).  and 
§  142.28. 
William  T.  Archey, 

Acting  Commissioner  of  Customs. 
Approved:  December  16,  1980. 


short  periods  of  time  to  temperatures 
other  than  those  prescribed  in  §  610.53 
must  be  transported  at  temperatures 
prescribed  in  §  600.15(a)  (21  CFR 
600.15(a))  to  assure  that  the  products 


products  in  chemical  ice  or  wet  ice  to 
assure  that  the  ice  does  not  contact  the 
product  container  and  lower  the 
temperature  below  1°  C. 
It  should  be  noted  that  existing 
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§  132.13    Quotas  after  opening. 

(a)  Procedure  when  nearing 
fulfillment. — [1)  For  release  of 
merchandise.   •  *  * 

(iii)  Quota  Proration.  When  it  is 
determined  that  entry  summaries  for 
consumption  or  withdrawals  for 
consumption  must  be  amended  to  permit 
only  the  quantity  of  tariff-rate  and 
absolute  quota  merchandise  determined 
to  be  within  the  quota,  the  entry 
summaries  for  consumption  or 
withdrawals  for  consumption  must  be 
returned  to  the  importer  for  adjustment. 
The  time  of  presentation  for  quota 
purposes  in  that  event  shall  be  the  same 
as  the  time  of  the  initial  presentation  of 
the  entry  summaries  for  consumption  or 
withdrawals  for  consumption 
provided — 

(A)  An  adjusted  entry  summary  for 
consumption,  or  withdrawals  for 
consumption,  with  estimated  duties 
attached,  is  deposited  within  5  working 
days  after  Headquarters  authorizes 
release  of  the  merchandise,  and 

(B)  The  importer  takes  delivery  of  the 
merchandise  within  15  working  days 
after  release  is  authorized. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  It  is  proposed  to  revise 
§  141.61(e)(l)(i)  to  read  as  follows: 

§  141.61    Completion  of  entry  and  entry 
summary  documentation. 

***** 

(e)  Statistical  information — (1) 
Information  required  on  entry  summary 
or  withdrawal  form — (i)  Where  form 
provides  space — (A)  Single  invoice.  For 
each  class  or  kind  of  merchandise 
subject  to  a  separate  statistical  reporting 
number,  the  applicable  information 
required  by  the  General  Statistical 
Headnotes,  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA"), 
shall  be  shown  on  the  appraisement 
entry.  Customs  Form  7500:  the  entry 
summary.  Customs  Form  7501  or  7502; 
the  transportation  entry  and  manifest  of 
goods.  Customs  Form  7512,  when  used 
to  document  an  incoming  vessel 
shipment  proceeding  to  a  third  country 
by  means  of  an  entry  for  transportation 
and  exportation,  or  immediate 
exportation;  the  rewarehouse  entry. 
Customs  Form  7519;  the  manufacturing 
warehouse  entry,  Customs  Form  7521; 
the  withdrawal  form.  Customs  Form 
7505  or  7506;  or  the  record  of  vessel/ 
aircraft  foreigh  repair  or  equipment 
purchase.  Customs  Form  226,  in  the 
space  provided. 

(B)  Multiple  invoices.  If  a  class  or 
kind  of  merchandise  from  the  same 
country  of  origin  subject  to  the  same 
statistical  reporting  number  is  included 
in  more  than  one  invoice,  the  importer 


may.  at  his  option  (1)  list  each  invoice 
separately  on  the  appropriate  form 
listed  under  paragraph  (e)(l)(i)(A)  of  this 
section  and  for  each  class  or  kind  of 
merchandise  within  each  invoice  subject 
to  a  separate  statistical  reporting 
number,  report  the  applicable 
information  required  by  the  General 
Statistical  Headnotes,  Tariff  Schedules 
of  the  United  States  Annotated 
(TSUSA):  or  [2]  combine  the  information 
for  each  class  or  kind  of  merchandise 
and  report  it  under  one  statistical 
reporting  number  for  all  invoices.  When 
consolidating  information  from  several 
invoices  under  one  reporting  number,  a 
worksheet  itemizing  the  entered  value  of 
the  merchandise  from  each  invoice  in 
the  manner  prescribed  in  paragraph 
(f){2)(ii)  of  this  section  shall  be  attached 
to  the  appropriate  form. 

§  141.61     [  Amended] 

2.  It  is  proposed  to  revise  §  141.61(f)(2) 
to  read  as  follows: 

*         *         *         *         » 

(f)  Value  of  each  invoice.  (1)  *   *    * 

(2)  Multiple  invoices,  (i)  If  the 
importer  or  his  agent  elects  the  first 
option  specified  in  paragraph  (e)(l)(i)(B) 
of  this  section,  the  information  required 
to  be  restated  by  paragraph  {f){l)  of  this 
section  for  a  single  invoice  shall  be 
restated  for  each  invoice.  The  required 
information  shall  be  shown  on  a 
worksheet  attached  to  the  form  or 
placed  across  columns  (2a)  or  (2b)  on 
Customs  Form  7501  and  7502,  and  in  the 
same  general  location  on  Customs 
Forms  7505,  7506,  7519,  and  7521. 

(ii)  If  the  importer  or  his  agent  elects 
the  second  option  specified  in  paragraph 
(e)(l){i)(B)  of  this  section,  the 
information  required  to  be  restated  by 
paragraph  (f)(1)  of  this  section  for  a 
single  invoice  shall  be  restated  for  each 
invoice.  The  final  amount  in  the 
summary  computation  shall  represent 
the  aggregate  of  the  entered  values  of  all 
the  merchandise  on  each  of  the  multiple 
invoices.  The  required  information  shall 
be  shown  on  an  attached  worksheet. 

(iii)  The  worksheet  also  shall  contain: 

(A)  A  statistical  reporting  number 
restatement  for  the  merchandise  from 
each  invoice  subject  to  the  same 
statistical  reporting  number  from  the 
same  country  of  origin,  and 

(B)  An  aggregate  total  value  which 
represents  the  entered  value. 

(iv)  To  permit  the  identification  of  the 
merchandise  entered  under  each 
reporting  number,  each  class  or  kind  of 
merchandise  from  one  country  reported 
under  a  single  statistical  reporting 
number  shall  be  coded  identically  on 
each  invoice  and  on  the  worksheet. 


PART  142— ENTRY  PROCESS 

1.  It  is  proposed  to  revise  §  142.21(f)  to 
read  as  follows: 

§  142.21     Merchandise  eligible  for  special 
permit  for  immediate  delivery. 

***** 

(f)  Release  from  warehouse  followed 
by  warehouse  withdrawal  for 
consumption.  Merchandise  may  be 
released  from  warehouse  under  a 
special  permit — 

(1)  At  the  discretion  of  the  district 
director  when 

(i)  The  warehouse  is  located  a 
considerable  distance  from  the 
customhouse  and  actual  release  of  the 
merchandise  from  the  warehouse  could 
not  be  effected  within  the  next  full 
business  day  after  the  day  of  the 
payment  of  duty,  and  (ii)  The  district 
has  sufficient  manpower  to  permit  such 
practice; 

(2)  The  importer  shall  have  on  file  one 
of  the  types  of  Customs  bonds  provided 
for  in  §  142.4;  and 

(3)  The  immediate  delivery  permit 
shall  be  annotated  to  state  that  a 
warehouse  withdrawal  for  consumption 
will  be  filed  for  this  merchandise. 

2.  It  is  proposed  to  revise  §  142.22(b) 
to  read  as  follows: 

§  142.22    Application  for  special  permit  for 
immediate  delivery. 

(a)  *  *  * 

(b)  Customs  custody.  Merchandise  for 
which  a  special  permit  for  immediate 
delivery  has  been  issued  under  §  142.21 
shall  be  considered  to  remain  in 
Customs  custody  until  the  filing  of  one 
of  the  following: 

(1)  An  entry  summary  for 
consumption,  with  estimated  duties 
attached,  an  entry  summary  for 
warehouse,  or  an  entry  summary  for 
entry  under  a  temporary  importation 
bond,  which  may  be  filed  in  any  of  the 
circumstances  under  §  142.21  except  for 
merchandise  released  from  warehouse 
under  §  142.21(f); 

(2)  A  withdrawal  for  consumption, 
with  estimated  duties  attached,  which 
shall  be  filed  only  for  merchandise 
released  from  warehouse  under 

§  142.21(f); 

(3)  An  entry  for  transportation  and 
exportation,  immediate  transportation 
without  appraisement,  or  direct 
exportation,  which  shall  be  filed  in 
those  circumstances  under  §  142.21(b) 
and  (e)(2);  or  entry  for  transportation 
and  exportation,  or  direct  exportation, 
which  shall  be  filed  in  the  circumstances 
under  §  142.28  or 

(4)  An  application  to  destroy,  which 
shall  be  filed  in  those  circumstances 
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Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Dockets 
Manaeement  Branch  fHFA-3051,  Food 


with  those  Acts  and  would  affect  public 
school  teachers  and  employees  of 
certain  tax  exempt  organizations. 
DATES:  Written  comments  and  requests 


submitted  (preferably  six  copies)  to  the 
Commissioner  of  Interior  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
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under  §§  142.21(b)  and  (e)(2).  and 

§  142.28. 

William  T.  Archey, 

A  cting  Commissioner  of  Customs. 

Approved:  December  16,  1980. 

Richard  |.  Davis. 

Assistant  Secretary  of  the  Treasury. 

|KR  Doi:,  8O-4.rj40  Filed  12-29-00  a  45  am] 
BILLING  CODE  4S10-22-M 

DEPARTMENT  DF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  600 

[Docket  No.  80N-0497] 

Stiipping  Temperature  Requirements 
for  Certain  Biological  Products 

agency:  V-'-:d  and  Drug  'Xdministidtion. 
ACTiOi<:  iroposed  Rule. 

E'JMMARV:  The  Food  and  Dr^;g 
.•\dmini.strjtijn  fI'D.\)  is  proposir.j  to 
bmerd  the  biologies  rrgul.itions  to 
require  that  certain  adsorbed  biological 
pioducts  be  nuiir, lain<  d  at  temperatures 
bp'ween  1"  and  10'  C.  This  propos.'d  is 
being  made  to  assure  thai  ihe  safety, 
jjurity,  and  potency  of  the  biological 
pro:Jucts  a  re  maintained  during 
shipment. 

DATE.  Comments  by  March  2, 198i. 
ADDRESS:  Comnienls  may  be  addressed 
to  tiie  Dockets  Managonien!  Br.J.nch 
itormerly  the  Hearing  Cierk's  oFficiO 
i!iFA-3Co),  Food  and  Drug 
Administration,  Rrn.  '•-62,  5600  Fishers 
I  jne  Kndv^inc  MD  ?.0?". 
FOH  Ft-ftTMCI  iMFORSvisllOfi  CONTACT: 
Pa'.'!  K.  Hiirmaka,  Bureau  of  Biologies 
itlFB-620),  Food  and  Drug 
Admini-.tr-ition,  gwo  Rockville  Pike, 
Bi:;he<-da,  NiD  20.Z(;3  .''^r  4  13-1306. 
SUPPLEMENTARY  INFOKP.'ATiCN: 
D;plUberia  Tc\oid  Ad<?o-bed,  Tetanus 
ri;;\'.'id  Adsorbed,  and  Pr-^iis.sis  Vaccine 


s.a,so!n 


'.d  are  vaccines  that  are  u.scd 


individually  and  in  combination  to 
produce  actix'e  immunity  against  the 
diseases  Diphtheria,  TetHnus,  and 
Pertussis,  respectively.  The  dating 
periods  for  these  vaccines,  as  prescribed 
in  §  t3;0.53;a|  (^,1  CFR  K0.53(a1),  are 
ba.SL- J  on  data  relating  to  usage,  clinical 
e-.porience  or  laboratory  tests  that 
establish  the  peiiod  beyond  Vv'hit.h  t!ie 
products  c-iirmot  be  e.xpec'^d  beyond 
reasonable  doubt  to  yield  their  specific 
results  and  retain  their  safety,  purily, 
potency,  a.nd  effectiveness  provided  that 
the  products  are  maintained  at  'lie 
recommended  temperatures.  Biological 
products  that  may  become  unstable 
during  transport  when  subjected  for 


short  periods  of  time  to  temperatures 
other  than  those  prescribed  in  §  610.53 
must  be  transported  at  temperatures 
prescribed  in  §  600.15(a)  |21  CFR 
600.15(a))  to  assure  that  the  products 
will  retain  their  safety,  purity,  potency, 
and  effectiveness  throughout  their 
dating  periods. 

The  agency  has  reviewed  and  placed 
on  file  with  the  Dockets  Management 
Branch,  FDA,  data  from  two  studies 
concerning  the  physical  appearance  of 
biological  products  adsorbed  on 
aluminum  salts  at  temperatures  below  2' 
C  and  above  8°  C.  One  study  was 
conducted  by  the  agency's  Bureau  of 
Biologies  and  the  other  study  was 
conducted  by  a  licensed  manufacturer  of 
Diptheria  and  Tetanus  Toxoids  and 
Pertussis  Vaccine  Adsorbed.  The 
studies  demonstrate  that  l-iological 
products  adsorbed  on  alun.inum  salts 
undergo  physical  chcngts.  ran^inc;  from 
the  development  of  vciy  gi  snalar 
suspensions  to  the  development  :■[  large 
sti.-inds  of  agjjregated  materia!  which 
are  difficult  or  impo5.sibie  to  re.su.spend, 
vvhen  the  products  are  bubjecied  to 
freezing  temperatures.  Sim.ilar,  but  not 
as  drastic,  effects  were  observed  in 
some  products  exposed  io  tempe.-atures 
above  10°  C. 

Data  available  to  the  3gen.;y 
demonstrate  tiie  continuf:d  satisfactory 
stability  when  the  products  are  .stored  at 
temperatures  of  2'  C  to  8'  C.  Data  on 
some  biclogica!  pi'oducts.  such  as  live 
Measles,  .Mumps  and  Rubella  Virus 
Vaccines  dcmionstraic  a  decrease  in 
potency  Vviien  the  products  aio  not 
n'.air.tained  al  cppropriafe  le-t^pe'-atures 
during  shipment.  As  a  icsult  o'l  the  data 
den.onslraling  effects  of  inapprop"iate 
sh'pping  temperatures  on  potency  of  li^'e 
Me;:sles,  Munsjis  und  Rubella  Virus 
Vaccines,  and  bt,''.au'-e  of  the  changes  in 
the  resuspension  characteristics  of 
Diptheria,  Teianus  Toxoid  and  Pertussis 
Vaccines,  adsorbed,  alone  or  in 
combiriation.  the  agency  believes  that 
inappropriate  snipping  temperatures 
may  cause  unacceptalbe  \ariability  of 
the  dose  or  may  otherwise  affect  the 
desired  or  expected  response  resulting 
fioin  the  use  of  the  products.  Therefoie, 
the  agei'tcy  believes  it  is  in  the  interest 
of  public  health  to  require  that 
Diptheria,  Tetanus  Toxoid  and  Pertussis 
Vaccines.  Adsorbed,  alone  or  in 
co'nbination.  be  required  to  be 
niaintained  at  temperatures  between  \ 
C  to  10'  C  during  shipment.  Accordingly, 
the  agency  is  proposing  to  amend 
§  600.15  to  require  that  certain  adsorbed 
biological  products  be  maintained  at 
temperatures  between  1'  C  and  10°  C 
during  shipment.  Special  precautions 
should  be  taken  when  shipping  these 


products  in  chemical  ice  or  wet  ice  to 
assure  that  the  ice  does  not  contact  the 
product  container  and  lower  the 
temperature  below  1°  C. 

It  should  be  noted  that  existing 
§  600.15(b)  provides  for  exemptions  from 
the  shipping  temperature  requirements. 
Manufacturers  proposing  such  an 
exemption  for  their  adsorbed  vaccmes 
should  submit  supporting  data  to  the 
Director,  Bureau  of  Biologies,  in  the  form 
of  an  amendment  to  their  product 
license  application.  The  agency  also 
encourages  all  interested  persons  to 
submit  available  data  relating  the 
physical  effects  resulting  from  storage  at 
temperatures  below  1'  C  and  abo\e  10' 
C  and  the  effects  on  the  safety,  purity, 
potency,  and  effectiveness  of  these 
products. 

The  agency  has  determined  pursuant 
to  21  CFR  25"24[d){10)  (proposed 
December  11, 1979:  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  dees 
not  individually  or  cumulati\e!y  have  a 
fi!;:iific?.nt  impart  on  the  human 
en\  ironment.  Therefor'-,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
requiied. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  .Act  (sees.  201.  502. 
701.  52  Stat.  1040-1042  as  amended, 
1050-1031  as  amended,  52  Stat.  1055- 
lC,n6  ci  amended  (21  U.S  C.  321,  .",52. 
371)';  the  Public  He.-llh  Service  Act  (sec. 
251.  58  Stat.  702  as  amended  (42  U.S.C. 
262))  and  under  authority  dc!e.'^aied  to 
him  (21  CFR  5.1).  the  Commissioner  of 
Food  and  D'  ues  proposes  to  an:pnd  Part 
600  in  §  C00.15(a1  by  alphabetically 
adding  "Diphtheria  and  Tetanus 
Toxoids  Adsorbed";  "Diphtheria  and 
Tetanus  Toxoids  and  Pertussis  Vaccine 
Adsorbed":  "Diphtheria  Toxoid 
Ad;-orbcd";  "Pertussis  Vaccine 
Adsorbed'  :  "Tetanus  and  Diphtheria 
Toxoid?  .Xdsorbcd  (For  Adult  Use)":  and 
■  Tetanus  Toxoid  Adsorbed"  to  read  as 
follows: 

§  60C.15    Temperatures  during  shipment, 
(a)  Products 


Product 


Temoeratute 


DipMh€'"a    ano    letanus    !o«oi;)s     Ber^ec-  '    a"C  lO   C 

adsorbed 
D.f^iirena    arid    tetanus    loxctds  Do 

ar.j  periussrs  vaccine  adsorbed 
Di.''.Mi',er,a  ToxO'd  adsorbed  Do 


t-'etctsis  wacc  no  adso'bed 


EetW'e'i  1    sr-.d  10   C 


Tetanus    arid    diphtheria    too'ds     Etl<vee'  i    aori  ',0  C 

adsos.-bed  (lor  adult  use) 
Tetanjf-  lo>oid  aasorbed   Do 
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employee  attains  age  59  V2,  unless  the 
employee  (A)  becomes  disabled  or  dies, 

(B)  leaves  the  service  of  the  employer,  or 

(C)  encounters  financial  hardship,  as 
determined  under  oaraEranh  (hl(13). 


person  of  the  existence  of  a  qualifying 
financial  hardship  and  of  the  amount 
required  to  be  distributed  to  meet  the 
need  created  by  the  hardship.  The 
indeoendent  person  must  be  desicnated 


regulations  is  proposed  to  be  issued 
under  the  authority  contained  in 
sections  167  and  7805  of  the  Internal 
Revenue  Code  (85  Stat.  508.  26  U.S.C. 
167:  68A  Stat.  917.  26  U.S.C.  78051. 
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Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  regarding  this 
proposal.  Four  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  accordance  with  Executive  Order 
12044,  as  amended  by  Executive  Order 
12221,,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment 
supporting  this  determination  is  on  file 
with  the  Dockets  Management  Branch, 
Food  and  Drug  Administration. 

Dated:  December  18,  1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-40285  Filed  I2-2S>-«0;  8:45  iiii| 
BILLING  CODE  4110-03-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
fEE-17-781 

Custodial  Accounts  for  Regulated 
Investment  Company  Stock; 
Amendment  of  Notice  of  Proposed 
Rulemaking 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

action:  Amendment  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  a  notice  of 
proposed  rulemaking  which  was 
published  in  the  Federal  Register  on 
February  10, 1978  (43  FR  5852).  That 
notice  contains  proposed  regulations 
relating  to  custodial  accounts  for 
regulated  investnjent  company  stock. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Employee  Retirement 
Income  Security  Act  of  1974,  the  Tax 
Reform  Act  of  1976,  and  the  Revenue 
Act  of  1978.  The  regulations  would 
provide  the  guidance  needed  to  comply 


with  those  Acts  and  would  affect  public 
school  teachers  and  employees  of 
certain  tax  exempt  organizations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  2. 1981.  The 
amendments  and  the  original  notice  of 
proposed  rulemaking  are  proposed  to  be 
effective  for  contributions  to  custodial 
accounts  made  after  December  31,  1973. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(EE-17-78).  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.  B.  Hartley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224,  Attention:  CC:LR.T,  202-566- 
3287  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  relating  to 
custodial  accounts  for  regulated 
investment  company  stock  under  section 
403(b)(7)  of  the  Internal  Revenue  Code 
of  1954.  On  February  10, 1978,  the 
Federal  Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  403  of  the 
Internal  Revenue  Code  (43  FR  5852),  The 
regulations  in  this  document  are  being 
proposed  in  order  to  replace  portions  of 
those  earlier  proposed  regulations  which 
were  rendered  obsolete  by  section  154 
of  the  Revenue  Act  of  1978  (92  Stat. 
2801,  26  U.S.C.  403).  The  proposed 
regulations  are  issued  under  the 
authority  contained  in  section  7805  of 
the  Internal  Revenue  Code  of  1954  (68A 
Stat.  917,  26  U.S.C.  7805). 

The  proposed  regulations  published  in 
the  Federal  Register  on  February  10, 
1978,  provided  that  a  section  403(b)(7) 
custodial  account  could  make  no 
distributions  to  the  employee  until  the 
employee  attained  age  65.  unless  the 
employee  (A)  died  or  became  disabled, 
or  (B)  attained  age  55  and  left  the 
service  of  the  employer.  Section  154  of 
the  Revenue  Act  of  1978  changed  this 
requirement.  That  Act  provides  that  no 
distributions  can  be  made  from  a 
custodial  account  before  the  employee 
attains  age  59''2,  unless  the  employee 
(A)  dies  or  becomes  disabled,  (B) 
separates  from  service,  or  (C) 
encounters  financial  hardship. 

Comments  and  Requests  for  A  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 


submitted  (preferably  six  copies)  to  the 
Commissioner  of  Interior  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 
Persons  who  requested  a  public  hearing 
on  the  original  notice  of  proposed 
rulemaking,  as  published  February  10, 
1978,  need  not  again  request  a  hearing  if 
their  original  comments  involved  only 
issues  not  affected  by  the  amendments 
contained  in  this  notice.  Any  such 
persons  who  do  not  submit  comments 
and  request  a  public  hearing  on  these 
amendments  will  be  individually 
contacted  by  the  Internal  Revenue 
Service  to  ascertain  whether  they  still 
desire  to  testify  at  any  hearing  held  on 
the  proposed  regulations.  Persons  who 
originally  commented  and  requested  a 
public  hearing  on  issues  affected  by 
these  amendments  will  not  be  so 
contacted. 

Drafting  InformatioB 

The  principal  author  of  these 
proposed  regulations  is  H.  B.  Hartley  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Proposed  amendments  to  the  regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

Paragraph  1.  Paragraph  (h)(2)(vi)  of 
proposed  §  1.403(b)-l,  published  in  the 
Federal  Register  on  February  10, 1978, 
(43  FR  5852),  is  amended  by  striking  the 
third  sentence  thereof. 

Par.  2.  Paragraphs  (h)(2)(vii)  and 
(h)(2)(viii)  of  proposed  §  1.403(b)-l, 
published  in  the  Federal  Register  on 
February  10, 1978,  (43  FR  5852),  are 
redesignated  as  paragraphs  (h)(2)(viii) 
and  (h)(2)(ix)  respectively,  and  a  new 
paragraph  (h)(2)(vii)  is  added  to  read  as 
follows: 

§  1. 403(b)- 1  Taxability  of  beneficiary 
under  annuity  purctiased  by  a  section 
501(c)(3)  organization  or  public  sctiool. 

***** 

[h]  Custodial  accounts — *  '  * 

(2)  Description  of  custodial  account. 

*  *  * 

(vii)  The  custodial  agreement  must 
provide  that  the  custodian  is  not  to 
make  any  distributions  to  the  employee 
or  to  his  or  her  beneficiaries  before  the 
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deduction  is  allowable  under  section 
170. 

•  •  «  *  • 

William  E.  Williams, 


Tax  Reform  Act  of  1976  (90  Stat.  1667), 
and  the  regulations  under  section 
6104(a)(1)  (B).  (C)  and  (D)  to  section 
1022(g)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  f88  Stat. 


withheld  from  inspection  by  plan 
participants. 

National  defense  information  is  not 
open  to  inspection  by  the  public  or  a 
plan  oarticipant  whether  or  not  the 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules  85787 


employee  attains  age  59  V2,  unless  the 
employee  (A)  becomes  disabled  or  dies, 

(B)  leaves  the  service  of  the  employer,  or 

(C)  encounters  financial  hardship,  as 

determined  under  paragraph  (h)(13). 

*  *   * 

Far.  3.  Paragraph  (h)(4)(i\)  of  proposed 
§  1.403(b)-l(h),  published  in  the  Federal 
Register  on  February  10, 1978,  (43  FR 
5852),  is  amended  by  adding  the 
following  new  sentence  to  the  end 
thereof: 

§  1.403(b)-1  Taxability  of  beneficiary 
under  annuity  purchased  by  a  section 
501(c)(3)  organization  or  public  school. 

***** 

[h]  Custodial  accounts — *  *  * 

[A)  Distributions— '  '   ' 

(ii)  *  *  *  Any  purchase  and 
distribution  of  an  annuity  contract  under 
this  subdivision  (ii)  can  occur  only  at  a 
time  when  distributions  are  otherwise 
permitted  under  the  provisions  of 
paragraph  (h)(2)  (vi)  or  (vii). 

Par.  4.  A  new  paragraph  (h)(13)  to 
read  as  follows  is  added  at  the  end  of 
proposed  §  1.403(b)-l,  published  in  the 
Federal  Register  on  February  10, 1978 
(43  FR  5852): 

§  1.403(b)-1  Taxability  of  beneficiary 
under  annuity  purchased  by  a  section 
501(c)(3)  organization  or  public  school. 

***** 

[h]  Custodial  accounts — *  *  * 
(13)  Determination  of  financial 
hardship — (i)  For  purposes  of  paragraph 
(h)(2)(vii),  distribution  will  be  on 
account  of  financial  hardship  if — 

(A)  The  distribution  is  necessary  in 
light  of  immediate  and  heavy  financial 
needs  of  the  employee, 

(B)  The  distribution  would  meet  the 
requirements  for  a  hardship  distribution 
under  a  profit-sharing  plan  qualified 
under  section  401(a)  of  the  Code,  and 

(C)  An  independent  person  or  persons 
(designated  as  provided  in  paragraph 
{h)(13)(iii))  has  determined,  in 
accordance  with  uniform  and 
nondiscriminatory  standards 
established  at  the  time  that  person  or 
persons  are  designated,  that  the 
conditions  described  in  (A)  and  (B) 
above  exist. 

(ii)  No  distribution  based  upon 
financial  hardship  can  exceed  the 
amount  determined  pursuant  to 
paragraph  (h)(13)(iii)  to  be  required  to 
meet  the  immediate  financial  need 
created  by  the  hardship  and  not 
reasonably  available  from  other 
resources  of  the  employee. 

(iii)  No  distributions  based  upon 
financial  hardship  shall  be  made  except 
following  written  notification  to  the 
custodian  by  an  independent  person  (or 
persons)  of  a  determination  by  that 


person  of  the  existence  of  a  qualifying 
financial  hardship  and  of  the  amount 
required  to  be  distributed  to  meet  the 
need  created  by  the  hardship.  The 
independent  person  must  be  designated 
by  the  employer  before  any  distributions 
based  upon  financial  hardship  are  made. 
The  independent  person  can  be  any 
person  other  than  the  employee,  the 
custodian,  an  employee  or  director  of 
the  regulated  investment  company,  or 
any  other  person  who  would  be  a 
disqualified  person  within  the  meaning 
of  section  4975  if  the  custodial  account 
were  a  qualified  plan  under  section  401. 
All  determinations  by  the  independent 
person  must  be  made  in  accordance 
with  uniform  and  nondiscriminatory 
standards  which  are  established  at  the 
time  the  person  is  designated. 
William  E.  Williams, 
Commissioner  of  Interna!  Revenue. 
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26  CFR  Part  1 

[LR-261-79] 

Income  Tax;  Charitable  Contribution  of 
Property  Elected  Under  the  Asset 
Depreciation  Range  System 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulation  relating  to  the 
treatment  of  eligible  property  elected 
under  the  Asset  Depreciation  Range 
System  and  retired  by  charitable 
contribution. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  2, 1981.  The 
amendment  to  the  regulations  is 
proposed  to  be  effective  with  respect  to 
property  retired  after  December  30,  1980. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-261-79),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Harold  T.  Flanagan,  Jr.,  of  the 
Legislation  and  Regulations  Division, 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  D.C.  20224 
(Attention:  CC:LR:T,  202-56&-3459). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  a  proposed 
amendment  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  167  of  the  Internal  Revenue 
Code  of  1954.  This  amendment  to  the 


regulations  is  proposed  to  be  issued 
under  the  authority  contained  in 
sections  167  and  7805  of  the  Internal 
Revenue  Code  (85  Stat.  508.  26  U.S.C. 
167;  68A  Stat.  917,  26  U.S.C.  7805). 

General  Rule 

The  proposed  regulation  would 
require  that  a  charitable  contribution  of 
eligible  property  which  is  elected  under 
the  Asset  Depreciation  Range  system  be 
treated  as  an  extraordinary  retirement. 
Upon  retirement  of  the  asset,  the 
unadjusted  basis  of  the  contributed 
property  will  be  removed  from  the 
vintage  account  and  an  adjustment  will 
be  made  to  the  depreciation  reserve. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopfing  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held. 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Informadon 

The  principal  author  of  this  proposed 
regulation  is  Harold  T.  Flanagan.  Jr.,  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

Proposed  amendment  to  the  regulations 

The  proposed  amendment  to  26  CFR 
Part  1  is  as  follows: 

Secfion  1.167(a)-ll(d)(3)(ii)  (relating 
to  definitions  of  ordinary  and 
extraordinary  retirements)  is  amended 
by  addi.ng  a  new  subdivision  [d]  after 
subdivision  (c),  to  read  as  follows: 

§  1.1 67(a)- 1 1    Depreciation  based  on  class 
lives  and  asset  depreciation  ranges  for 
property  placed  in  service  after  December 
31, 1970. 

***** 

(d)  Special  rules  for  salvage,  repairs 
and  retirements.  *   •  * 

(3)  Treatment  of  retirements.  '   '   ' 

(ii)  Definitions  of  ordinary  and 
extraordinary  retirements.  •  *  * 

(d]  The  asset  is  section  1245  property 
which  is  retired  after  December  30, 1980 
by  a  charitable  contribution  for  which  a 
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thereof  imder  the  provisions  of  section 
503  or  504  (as  in  effect  on  December  31, 
1969),  or  under  the  corresponding 
provisions  of  any  prior  revenue  law.  is 
considered  an  application  for  tax 


(i)  The  application  letter  and  a  copy  of 
the  articles  of  incorporation,  declaration 
of  trust,  or  other  instrument  of  similar 
import  that  sets  forth  the  permitted 
powers  or  activities  of  the  organization, 


exemption  and  related  material,  see 
§  301.6104(a)-6. 

(i)  Material  not  open  to  public 
inspection  under  section  6104  or  6110. 
Under  section  6110  certain  written 
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deduction  is  allowable  under  section 

170. 

•         •         *         *         ■ 

William  E,  Williams, 

Acting  Commissioner  of  Internal  Revenue 
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26  CFR  Part  301 
[EE-28-78J 

Inspection  of  Applications  for  Tax 
Exemption  and  Similar  Material 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  public 
inspection  of  applications  for  tax 
exemption,  applications  for 
determination  of  the  qualification  of 
pension  and  other  plans,  and  other 
related  material.  Changes  to  the 
applicable  law  were  made  by  th^ 
Employee  Retirement  Income  Security 
Act  of  1974  and  the  Tax  Reform  Act  of 
1976.  The  regulations  would  provide  the 
public  guidance  on  how  the  documents 
may  be  obtained  for  inspection,  and 
would  affect  all  persons  wishing  to 
inspect  the  documents,  as  well  as  those 
persons  submitting  them. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  2. 1961. 

The  amendments  are  generally 
proposed  to  be  effective  for  applications 
for  tax  exemption  filed  after  October  31, 
1976,  and  applications  for  determination 
letters  for  pension  and  other  plans  that 
are  filed  after  September  2, 1974. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention: 
CC:LR:T:EE-28-78.  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  G.  Accettura  of  the  Employee  Plans 
and  Exempt  Organizations  Division. 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW..  Washington,  D.C.  20224. 
Attention:  CC:LR:T:EE-28-78,  202-566- 
3422  (Not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
Part  301)  under  section  6104(a)(1))  of  the 
Internal  Revenue  Code  of  1954.  The 
amendments  are  proposed  to  conform 
the  regulations  under  section 
6104(a)(1)(A)  to  section  1201(d)  of  the 


Tax  Reform  Act  of  1976  (90  Stat.  1667), 
and  the  regulations  under  section 
6104(a)(1)  (B).  (C)  and  (D)  to  section 
1022(g)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  [88  Stat, 
940).  The  amendments  are  to  be  issued 
under  the  authority  contained  in 
sections  6104(a)(1)(A).  6104(a)(1)(B)  and 
7805  of  the  Internal  Revenue  Code  of 
1954  (72  Stat.  1660.  88  Stat.  940.  68A  Stat. 
917;  26  U.S.C.  6104(a)(1)(A), 
6104(a)(1)(B),  7805). 

Public  Inspection  of  Applications  for 
Tax  Exemption 

Code  section  6104(a)(1)(A)  was 
amended  by  the  Tax  Reform  Act  of  1976. 
Prior  to  the  amendment,  the  public  could 
inspect  approved  applications  for  tax 
exemption  and  supporting  documents 
filed  by  tax  exempt  organizations.  The 
amendment  extends  the  material  open 
to  public  inspection  to  include 
documents  or  letters  issued  by  the 
Internal  Revenue  Service  which  relate  to 
approved  applications  for  tax 
exemption. 

Public  Inspection  of  Applications  for 
Determination  Letters  Filed  for  Deferred 
Compensation  Plans 

Code  section  6104(a)(1)  was  also 
amended  by  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA"). 
ERISA  authorizes  public  inspection  of 
applications  for  determination  letters 
and  supporting  documents  filed  after 
September  2, 1974,  concerning  the 
qualification  of  a  pension,  profit-sharing, 
stock  bonus,  annuity  or  bond  purchase 
plan,  or  an  individual  retirement 
account  or  annuity.  It  also  authorizes 
public  inspection  of  applications  for  tax 
exemption  and  supporting  documents 
filed  for  a  related  trust  or  custodial 
account.  Any  letter  or  document  issued 
by  the  Internal  Revenue  Service  after 
September  2.  1974,  which  relates  to  the 
qualification  of  a  plan  or  account,  or  the 
exempt  status  of  a  related  trust  or 
custodial  account,  is  also  available  for 
public  inspection. 

Applications  and  other  documents  are 
not  open  to  public  inspection,  however, 
if  a  plan  has  fewer  than  26  participants, 
inspection  is  then  limited  to  plan 
participants. 

Material  Withheld  From  Inspection 

An  applicant  may  request  that 
information  relating  to  a  trade  secret, 
patent,  process,  style  of  work,  or 
apparatus  not  be  open  to  public 
inspection.  The  information  will  be 
withheld  from  public  inspection  if  the 
Secretary  determines  that  public 
disclosure  would  adversely  affect  the 
applicant.  In  the  case  of  pension  or  other 
plan,  the  information  will  also  be 


withheld  from  inspection  by  plan 
participants. 

National  defense  information  is  not 
open  to  inspection  by  the  public  or  a 
plan  participant  whether  or  not  the 
applicant  requests  that  it  be  withheld.  In 
the  case  of  a  pension  or  other  plan, 
information  from  which  an  individual's 
compensation  (including  deferred 
compensation)  may  be  ascertained  is 
also  not  open  to  inspection  by  the  public 
or  a  plan  participant  whether  or  not  the 
applicant  requests  that  it  be  withheld. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
publish  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  was  Paul  G. 
Accettura  of  the  Employee  Plans  and 
Exempt  Organizations  Division  of  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  participated  in 
developing  the  regulation,  both  on 
matters  of  substance  and  style. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  301  are  as  follows: 

Paragraph  1.  The  following  new 
§§  301.6104(a)-l  through  301.6104(a)-6 
are  added  in  the  appropriate  place: 

§  301.6104(a)-1     Public  inspection  of 
material  relating  to  tax-exempt 
organizations. 

(a)  Application  for  tax  exemption  and 
supporting  documents.  If  the  Internal 
Revenue  Service  determines  that  an 
organization  described  in  section  501(c) 
or  (d)  is  exempt  from  taxation  for  any 
taxable  year,  the  application  for  tax 
exemption  upon  which  the 
determination  is  based,  together  with 
any  supporting  documents,  is  open  to 
public  inspection.  Some  applications  for 
tax  exemption  have  been  destroyed  and 
therefore  are  not  available  for 
inspection.  For  purposes  of  determining 
the  availability  for  public  inspection,  a 
claim  for  tax  exemption  filed  to 
reestablish  exempt  status  after  denial 
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the  Internal  Revenue  Service  after 
September  2, 1974,  together  with 
supporting  documents  filed  by  the 
applicant  in  support  of  the  application, 


requires  to  be  submitted  with  the 
application  letter. 

(c)  Documents  not  constituting  an 
"application  for  a  determination  letter". 
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custodial  account  described  in  section 
401  (^,  or 

(3)  The  approval  of  a  master, 
prototype,  pattern  or  other  such  plan  or 
ar.nniint. 
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thereof  under  the  provisions  of  section 
503  or  504  (as  in  effect  on  December  31. 
1969),  or  under  the  corresponding 
provisions  of  any  prior  revenue  law,  is 
considered  an  application  for  tax 
exemption. 

(b)  Letters  or  documents  issued  by  the 
Internal  Revenue  Service  with  respect 
to  an  application  for  tax  exemption.  If 
an  application  for  tax  exemption  is  filed 
with  the  Internal  Revenue  Service  after 
October  31, 1976,  and  is  open  to  public 
inspection  under  paragraph  (a)  of  this 
section,  then  any  letter  or  document 
issued  to  the  applicant  by  the  Internal 
Revenue  Service  which  relates  to  the 
application  is  also  open  to  public 
inspection.  For  rules  relating  to  when  a 
letter  or  document  is  issued,  see 

§  301.611O-2(h).  Letters  or  documents  to 
which  this  paragraph  applies  include, 
but  are  not  limited  to — 

(1)  Favorable  rulings  and 
determination  letters  (see 

§  601.201(n)(l))  issued  in  response  to 
apphcations  for  tax  exemption, 

(2)  Technical  advice  memoranda  (see 
§  601.201(n)(9))  issued  with  respect  to  an 
approved,  or  subsequently  approved, 
application  for  tax  exemption,  and 

(3)  Letters  issued  in  response  to  an 
application  for  tax  exemption  that 
propose  a  finding  that  the  organization 
is  not  entitled  to  be  exempt  from  tax,  if 
the  organization  is  subsequently 
determined,  on  the  basis  of  the 
application,  to  be  exempt  from  tax. 

(c)  Requirement  of  exempt  status.  An 
application  for  tax  exemption, 
supporting  documents,  and  letters  or 
documents  issued  by  the  Internal 
Revenue  Service  that  relate  to  the 
application  will  not  be  open  to  public 
inspection  before  the  organization  filing 
the  application  is  determined,  on  the 
basis  of  the  application,  to  be  exempt 
from  taxation  for  any  taxable  year.  On 
the  other  hand,  if  the  organization  is 
determined  to  be  exempt  for  any  taxable 
year,  the  material  will  not  be  withheld 
from  public  inspection  on  the  ground 
that  the  organization  is  determined  not 
to  be  exempt  for  any  other  taxable  year. 

(d)  Documents  included  in  the  term 
"application  for  tax  exemption  ".  For 
purposes  of  this  section — 

(1)  Prescribed  application  form.  If  a 
form  is  prescribed  for  an  organization's 
application  for  tax  exemption,  the 
application  for  tax  exemption  includes 
the  form  and  all  documents  and 
statements  the  Internal  Revenue  Service 
requires  to  be  filed  with  the  form. 

(2)  No  prescribed  application  form.  If 
no  form  is  prescribed  for  an 
organization's  application  for  tax 
exemption,  the  application  for  tax 
exemption  includes: 


(i)  The  application  letter  and  a  copy  of 
the  articles  of  incorporation,  declaration 
of  trust,  or  other  instrument  of  similar 
import  that  sets  forth  the  permitted 
powers  or  activities  of  the  organization. 

(ii)  The  bylaws  or  other  code  of 
regulations, 

(iii)  The  latest  financial  statement 
showing  assets,  liabilities,  receipts  and 
disbursements, 

(iv)  Statements  showing  the  character 
of  the  organization,  the  purpose  for 
which  it  was  organized,  and  its  actual 
activities, 

(v)  Statements  showing  sources  of 
income  and  receipts  and  the  disposition 
thereof,  and  whether  or  not  any  income 
or  receipts  is  credited  to  surplus  or  may 
insure  to  the  benefit  of  any  private 
shareholder  or  individual,  and 

(vi)  Any  other  statements  or 
documents  the  Internal  Revenue  Service 
requires  to  be  filed  with  the  application 
letter. 

(3)  Prohibited  transactions.  An 
application  for  tax  exemption  does  not 
include  a  request  for  a  ruling  as  to 
whether  a  proposed  transaction  is  a 
prohibited  transaction  under  section  503. 

(e)  Supporting  documents  defined.  For 
purposes  of  this  section,  "supporting 
documents",  as  used  with  respect  to  an 
apphcation  for  tax  exemption,  means 
any  statement  or  document  not 
described  in  paragraph  (d)  of  this 
section  that  is  submitted  by  an 
organization  is  support  of  its 
application.  For  example,  a  legal  brief 
submitted  in  support  of  an  application 
for  tax  exemption  is  a  supporting 
document. 

(f)  Statement  of  exempt  status.  In 
addition  to  having  the  opportunity  to 
inspect  material  relating  to  tax  exempt 
organizations,  a  person  may  request  a 
statement  setting  forth  the  following 
information: 

(1)  The  subsection  and  paragraph  of 
section  501  (or  the  corresponding 
provision  of  any  prior  revenue  law) 
under  which  an  organization  has  been 
determined,  on  the  basis  of  an 
application  open  to  public  inspection,  to 
qualify  for  exemption  from  taxation,  and 

(2)  Whether  tlie  organization  is 
currently  held  to  be  exempt. 

The  request  for  the  statement  must  be 
made  in  the  same  manner  as  a  request 
for  inspection  (see  §  301.6104(a)-6). 

(g)  Withholding  of  certain  information 
from  public  inspection.  For  rules  relating 
to  certain  information  contained  in  an 
apphcation  for  tax  exemption  and 
related  material  which  will  be  withheld 
from  public  inspection,  see 

§  301.6104(a)-5(a). 

(h)  Procedures  for  inspection.  For 
rules  relating  to  procedures  for  public 
inspection  of  applications  for  tax 


exemption  and  related  material,  see 
§  301.6104(a)-6. 

(i)  Material  not  open  to  public 
inspection  under  section  6104  or  6110. 
Under  section  6110  certain  written 
determinations  issued  by  the  Internal 
Revenue  Service  are  made  available  for 
pubhc  inspection.  Section  6110  does  not 
apply,  however,  to  matters  on  which  the 
determination  of  availability  for  public 
inspection  is  made  under  section  6104. 
Accordingly,  §  301.6110-l(a)  describes 
matters  which,  for  purposes  of  section 
6110,  are  considered  within  the  ambit  of 
section  6104.  Some  determination  letters 
and  other  documents  relating  to  tax 
exempt  organizations  that  are  not  open 
to  public  inspection  under  section 
6104(a)(1)(A)  and  this  section  are 
nevertheless  within  the  ambit  of  section 
6104  for  purposes  of  section  6110.  These 
determination  letters  and  other 
documents  are  therefore  not  available 
for  public  inspection  under  either 
section  6104  or  section  6110.  They 
include,  but  are  not  limited  to — 

(1)  Unfavorable  ruhngs  or 
determination  letters  (see  §  601.201(n)) 
issued  in  response  to  applications  for 
tax  exemption, 

(2)  RuUngs  or  determination  letters 
revoking  or  modifying  a  favorable 
determination  letter  (see  §  601.201(n)(6)), 

(3)  Technical  advice  memoranda  (see 

§  601.201(n)(9))  relating  to  a  disapproved 
application  for  tax  exemption  or  the 
revocation  or  modification  of  a 
favorable  determination  letter, 

(4)  Any  letter  or  document  filed  with 
or  issued  by  the  Internal  Revenue 
Service  relating  to  whether  a  proposed 
or  accomplished  transaction  is  a 
prohibited  transaction  under  section  503, 

(5)  Any  letter  or  document  filed  with 
or  issued  by  the  Internal  Revenue 
Service  relating  to  an  organization's 
status  as  an  organization  described  in 
section  509(a)  or  4942(j)(3),  unless  the 
letter  or  document  relates  to  the 
organization's  apphcation  for  tax 
exemption,  and 

(6)  Any  other  letter  or  document  filed 
with  or  issued  by  the  Internal  Revenue 
Service  which,  although  it  relates  to  an 
organization's  tax  exempt  status  as  an 
organization  described  in  section  501  (c) 
or  (d),  does  not  relate  to  that 
organization's  application  for  tax 
exemption,  within  the  meaning  of 
paragraph  (d). 

§  301.6104(a)-2  Public  inspection  of 
material  relating  to  pension  and  ottier 
plans. 

(a)  Material  open  to  inspection. 
Except  as  provided  in  §  301.6104(a}-4 
with  respect  to  plans  having  fewer  than 
26  participants,  an  application  for  a 
determination  letter  which  is  filed  with 
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(see  §  601.201  (p)  (q))  or  notification 
letters  issued  with  respect  to  pattern 
plans. 

(d)  Extent  letter  or  document  open  to 
public  inspection.  A  letter  or  document 


§  301.6104(a>-4    Requirement  for  26  or 
more  plan  participants. 

(a)  Inspection  by  plan  participants.  In 
the  case  of  a  plan,  annuity  or  account 
described  in  §  301.6104(a)-2(b)  and 


open  to  inspection  only  by  plan 
participants  or  their  authorized 
representatives.  In  either  case,  material 
open  to  public  inspection  pursuant  to 
the  number  of  plan  participants 
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the  Internal  Revenue  Service  after 
September  2, 1974,  together  with 
supporting  documents  filed  by  the 
applicant  in  support  of  the  application, 
will  be  open  to  public  inspection  under 
section  6104(a)(1)(B)  (i)  and  (ii).  An 
application  for  a  determination  letter 
and  supporting  documents  will  be  open 
to  public  inspection  whether  or  not  the 
application  is  withdrawn  by  the 
applicant,  and  whether  or  not  the 
Internal  Revenue  Service  determines 
that  the  plan,  account,  or  annuity  to 
which  the  application  relates  is  qualified 
or  that  any  related  trust  or  custodial 
account  is  exempt  from  tax. 

(b)  Documents  included  in  the  term 
"application  for  a  determination 
letter"— [1]  Employees'  plans  and 
individual  retirement  plans.  For 
purposes  of  this  section,  the  term 
"application  for  a  determination  letter" 
includes  the  documents  that  an 
applicant  files  with  respect  to  a  request 
that  the  Internal  Revenue  Service 
determine  the  qualification  of — 

(i)  A  pension,  profit-sharing,  or  stock 
bonus  plan  under  section  401(a), 

(ii)  An  annuity  plan  under  section 
403(a).  or 

(iii)  A  bond  purchase  plan  under 
section  405(a),  or 

(iv)  An  individual  retirement  account 
or  annuity  described  in  section  408  (a), 
(b)  or  (c). 

(2)  Tax  exempt  trusts  or  custodial 
accounts.  The  term  "application  for  a 
determination"  letter  also  includes  the 
documents  an  applicant  files  with 
respect  to  a  request  that  the  Internal 
Revenue  Service  determine  the 
exemption  from  tax  under  section  501(a) 
of  an  organization  forming  part  of  a  plan 
or  account  described  in  subparagraph 
(1)  of  this  paragraph,  or  a  custodial 
account  described  in  section  401(f). 

(3)  Master,  prototype  and  pattern 
plans.  The  term  "application  for  a 
determination  letter"  also  includes 
documents  which  an  applicant  files  with 
respe.ct  to  a  request  for  approval  of  a 
master,  prototype,  pattern  or  other  such 
plan  or  account. 

(4)  Prescribed  forms  and  application 
letters.  With  respect  to  an  application 
for  a  determination  letter  described  in 
this  paragraph  (b)  for  which  a 
application  form  is  prescribed,  the 
application  for  a  determination  letter 
includes  the  form  and  all  documents  and 
statements  required  to  be  filed  in 
connection  with  the  form.  With  respect 
to  an  application  for  a  determination 
letter  for  which  no  application  form  is 
prescribed,  the  application  for  a 
determination  letter  includes  the 
application  letter  and  all  documents  and 
statements  the  Internal  Revenue  Service 


requires  to  be  submitted  with  the 
application  letter. 

(c)  Documents  not  constituting  an 
"application  for  a  determination  letter". 
The  following  are  not  applications  for  a 
determination  letter  for  purposes  of  this 
section: 

(1)  An  incomplete  application  that  is 
returned  without  action  for  proper 
completion, 

(2)  An  application  that  is  returned 
without  action  to  the  applicant  for 
failure  to  notify  all  interested  parties  in 
accordance  with  the  regulations  under 
section  7476  (relating  to  declaratory 
judgments),  and 

(3)  A  request  for  a  ruling  as  to 
whether  a  proposed  transaction  is  a 
prohibited  transaction  under  section 
4975. 

(d)  Supporting  documents. 
"Supporting  documents",  as  used  with 
respect  to  an  application  for  a 
determination  letter  which  is  open  to 
public  inspection  under  this  section, 
means  any  statement  or  document 
submitted  in  support  of  the  application 
which  is  not  specifically  required  by  the 
application  form  or  the  Internal  Revenue 
Service.  For  example,  a  legal  brief 
submitted  in  support  of  an  application 
for  a  determination  letter  is  a  supporting 
document. 

(e)  Applicant.  For  purposes  of  this 
section,  §  301.6104(a)-3  (relating  to 
Internal  Revenue  Service  letters  and 
documents  open  to  public  inspection) 
and  §  301.6104(a)-5  )  relating  to  the         / 
withholding  of  certain  information  from 
public  inspection),  an  "applicant" 
includes,  but  is  not  limited  to,  an 
employer,  plan  administrator  (as  defined 
in  section  414(g)),  labor  union,  bank,  or 
insurance  company  that  files  an 
application  for  a  determination  letter. 

§  301.6104(a)-3    Public  inspection  of 
Internal  Revenue  Service  letters  and 
documents  relating  to  pension  and  other 
plans. 

(a)  In  general.  Except  as  provided  in 
§  301.6104(a)^  with  respect  to  plans 
having  fewer  than  26  participants,  a 
letter  or  other  document  issued  by  the 
Internal  Revenue  Service  after 
September  2, 1974,  is  open  to  public 
inspection  under  section 
6104(a)(l)(B)(iv)  and  this  section,  if  it  is 
issued  with  respect  to — 

(1)  The  qualification  of  a  pension, 
profit-sharing  or  stock  bonus  plan  under 
section  401(a),  an  annuity  plan  under 
section  403(a),  a  bond  purchase  plan 
under  section  405(a),  or  an  individual 
retirement  account  or  annuity  described 
in  section  408  (a),  (b)  or  (c), 

(2)  The  exemption  from  tax  under 
section  501(a)  of  an  organization  forming 
part  of  such  a  plan  or  account,  or  a 


custodial  account  described  in  section 
401  (^,  or 

(3)  The  approval  of  a  master, 
prototype,  pattern  or  other  such  plan  or 
account. 

(b)  Scope.  Internal  Revenue  Service 
letters  and  documents  open  to  public 
inspection  under  section 
6104(a)(l)(B)(iv)  and  this  section  are  not 
limited  to  those  issued  in  response  to  an 
application  for  a  determination  letter 
described  in  §  301.6104(a)-2.  They  are, 
however,  limited  to  those  issued  by  the 
Internal  Revenue  Service  to  the  person 
or  organization  which  either  did  or 
could  file  an  application  for  a 
determination  letter  for  the  plan, 
account  or  annuity  to  which  the  letter  or 
document  relates.  If  such  person  or 
organization  designates  a  representative 
having  a  power  of  attorney,  however, 
then  the  letter  or  document  will  be  open 
to  inspection  if  issued  to  the 
representative.  For  rules  relating  to 
when  a  letter  or  document  is  issued,  see 
§  301.6110-2(h).  Internal  Revenue 
Service  letters  and  documents  are  open 
to  public  inspection  under  section 
6104(a)(l)(B)(iv)  and  this  section 
whether  or  not  the  Internal  Revenue 
Service  determines  that  the  plan, 
account  or  annuity  to  which  the  letter  or 
document  relates  is  qulified  or  that  any 
related  trust  or  custodial  account  is 
exempt  from  tax. 

(c)  Letters  and  documents  open  to 
public  inspection.  Internal  Revenue 
Service  letters  and  documents  open  to 
public  inspection  under  section 
6014(a)(l)(B)(iv)  and  this  section  include, 
but  are  not  limited  to: 

(1)  Determination  letters  relating  to 
the  qualification  of  a  plan,  account  or 
annuity  described  in  paragraph  (a)  (1)  of 
this  section  (see  §  601.201  (o)), 

(2)  Technical  advice  memoranda  (see 
§  601.201(n)(9))  relating  to  the  issuance 
of  such  determination  letters, 

(3)  Technical  advice  memoranda 
relating  to  the  continuing  qualification  of 
a  plan,  account  or  annuity  previously 
determined  to  be  qualified,  or  to  the 
qualification  of  a  plan,  account  or 
annuity  for  which  no  determination 
letter  has  been  issued, 

(4)  Letters  or  documents  revoking  or 
modifying  any  prior  favorable 
determination  letter  or  denying  the 
qualification  of  a  plan,  account  or 
annuity  for  which  no  determination 
letter  has  been  issued, 

(5)  Determination  letters  relating  to 
the  exemption  from  tax  of  a  trust  or 
custodial  account  described  in 
paragraph  (a)  (2)  of  this  section  (see 

§  601.201  (o)  (2)  (i)  [h]],  or 

(6)  Opinion  letters  relating  to  the 
acceptability  of  the  form  of  any  master, 
prototype  or  other  such  plan  or  account 


85792 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules 


§  30 1 .6 1 04(a)-5    Withholding  of  certain 
Information  from  public  Inspection. 

(a)  Tax  exempt  organizations — (1) 
Trade  secrets,  patents,  processes,  styles 

r,f  lA.'nrl^    nr  nnnnmfiiQ    An  nro^nni 7n tifin 


(i)  In  the  case  of  the  separate  schedule 
to  certain  applications  for  a 
determination  letter  which  is  provided 
for  the  purpose  of  setting  forth 

rnnfiHpntial  rnmnpnsatinn  information 


national  defense.  The  information  will 
be  withheld  whether  or  not  submitted  on 
a  separate  document  pursuant  to 
subparagraph  (2)  of  this  paragraph. 
(41  Confidential  compensation 
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(see  §  601.201  (p)  (q))  or  notification 
letters  issued  with  respect  to  pattern 
plans. 

(d)  Extent  letter  or  document  open  to 
public  inspection.  A  letter  or  document 
issued  by  the  Internal  Revenue  Service 
is  open  to  public  inspection  under 
section  6104Xa)  (1)  (B)  (iv)  and  this 
section  only  to  the  extent  it  relates 
directly  to  the  qualification  of  a  plan, 
account  or  annuity,  the  exemption  from 
tax  of  a  related  organization  or  custodial 
account,  or  the  approval  of  a  master, 
prototype,  pattern  or  other  such  plan. 
Any  part  of  the  letter  or  document 
which  does  not  directly  relate  to  such 
qualification,  exemption  or  approval  is 
not  open  to  pubhc  inspection.  For 
example,  a  letter  to  an  employer  which 
concludes  that  an  employees'  plan  is  not 
qualified  and  the  related  trust  is  not  tax 
exempt  will  be  open  to  public 
inspection.  However,  that  same  letter 
may  also  assert  an  income  tax 
deficiency  because  employer 
contributions  to  the  trust  are,  therefore, 
not  deductible.  In  such  a  case,  that  part 
of  the  letter  relating  to  the  tax  deficiency 
will  be  deleted  before  the  letter  is 
opened  to  public  inspection. 

(e)  Letters  or  documents  issued  with 
respect  to  tax  return  examination.  In  the 
case  of  an  examination  of  a  taxpayer's 
return  or  consideration  of  a  taxpayer's 
claim  for  credit  or  refund,  no  letter  or 
document  issued  to  the  taxpayer  before 
the  preliminary  or  "30-day"  letter 
described  in  §  601.105  (d)  (1)  is  issued  to 
the  taxpayer  will  be  open  to  public 
inspection  under  section  6104  (a)  (1)  (B) 
(iv)  and  this  section.  The  "30-day"  letter 
and  any  statutory  notice  of  deficiency 
subsequently  issued  to  the  taxpayer 
under  section  6212  will  be  open  to  public 
inspection  to  the  extent  provided  in 
paragraph  (d)  of  this  section.  If  any 
letter  or  document  other  than  a  statutory 
notice  of  deficiency  is  issued  to  the 
taxpayer  after  the  "30-day"  letter  is 
issued,  such  letter  or  document  will  be 
open  to  inspection  to  the  extent 
provided  in  paragraph  (d)  of  this  section 
only  if  it  finally  resolves  or  otherwise 
disposes  of  a  plan  qualification  or  tax 
exemption  issue  raised  in  the  "30-day" 
letter. 

(f)  Letters  or  documents  issued  after 
September  2.  1974.  Section  6104(a)  (1)  (B) 
(iv)  and  this  section  apply  to  letters  or 
documents  issued  by  the  Internal 
Revenue  Service  after  September  2. 
1974,  even  though  the  relevant 
application  for  a  determination  letter  or 
other  initiating  correspondence  from  the 
applicant  was  filed  with  the  Internal 
Revenue  Service  before  September  2. 
1974. 


§  301.6104(a>-4    Requirement  for  26  or 
more  plan  participants. 

(a)  Inspection  by  plan  participants.  In 
the  case  of  a  plan,  annuity  or  account 
described  in  §  301.6104(a)-2(b)  and 

§  301.6104(a)-3(a)  that  has  fewer  than  26 
participants,  material  described  in 
§§  301.6104(a)-2  and  301.6104(a)-3  as 
open  to  public  inspection  is  only  open  to 
inspection  by  a  plan  participant  or  the 
participant's  authorized  representative. 
This  limitation  does  not  apply,  however, 
with  respect  to  documents  which  an 
applicant  files  with  respect  to  a  request 
for  approval  of  a  master,  prototype, 
pattern  or  other  such  plan  (see 
§  301.6104(a)-2(b)(3))  or  to  opinion, 
notification  or  other  such  letters  issued 
by  the  Internal  Revenue  Service  with 
respect  to  such  plans  (see  §  301.6104(a)- 
3(a)(3)). 

(b)  Determining  number  of  plan 
participants — (1)  In  general.  For 
purposes  of  determining  whether  a  plan 
has  fewer  than  26  participants,  the 
number  of  plan  participants  will  be  the 
number  indicated  on  the  most  recent 
annual  return  filed  for  the  plan  under 
section  6058.  Where  an  annual  return 
indicates  the  number  of  participants 
both  at  the  beginning  and  end  of  the 
plan  year,  the  number  indicated  on  the 
return  means  the  number  at  the  end  of 
the  plan  year.  If  no  annual  return  has 
been  filed  for  the  plan,  then  the  number 
of  plan  participants  will  be  the  number 
indicated  on  the  most  recent  application 
for  a  determination  letter  filed  for  the 
plan.  If,  however,  the  number  of  plan 
participants  is  increased  prior  to  final 
Internal  Revenue  Service  action  on  the 
application,  the  number  of  plan 
participants  will  be  that  increased 
number. 

(2)  Decreasing  number  of  plan 
participants.  If  a  plan  having  26  or  more 
participants,  as  indicated  on  an  annual 
return  or  application  for  a  determination 
letter,  subsequently  files  an  annual 
return  indicating  fewer  than  26  plan 
participants,  then  material  relating  to 
the  plan  which  is  issued  or  received  by 
the  Internal  Revenue  Service  after  the 
date  the  annual  return  is  filed  will  be 
open  to  inspection  only  by  plan 
participants  or  their  authorized 
representatives.  Similarly,  if  a  plan 
having  26  or  more  participants  as 
indicated  on  an  annual  return  or  an 
application  for  a  determination  letter, 
subsequently  files  an  application  for  a 
determination  letter  which  indicates 
fewer  than  26  plan  participants,  then 
that  application  and  related  material  as 
well  as  any  other  material  relating  to  the 
plan  which  is  received  or  issued  by  the 
Internal  Revenue  Service  after  the  date 
of  receipt  of  that  application,  will  be 


open  to  inspection  only  by  plan 
participants  or  their  authorized 
representatives.  In  either  case,  material 
open  to  public  inspection  pursuant  to 
the  number  of  plan  participants 
indicated  on  previous  annual  returns  or 
applications  for  a  determination  letter 
will  remain  open  to  public  inspection. 

(3)  Increasing  number  of  plan 
participants.  If  a  plan  having  fewer  than 
26  plan  participants,  as  indicated  on  an 
annual  return  or  application  for  a 
determination  letter,  files  a  subsequent 
return  or  application  indicating  26  or 
more  plan  participants,  all  the  plan's 
prior  applications  and  other  material 
received  or  issued  by  the  Internal 
Revenue  Service  after  September  2, 
1974,  will  be  open  to  public  inspection 
regardless  of  the  number  of  plan 
participants  indicated  on  any  prior 
return  or  application. 

(c)  Plan  participant.  Solely  for 
purposes  of  determining  who  is  a  plan 
participant  permitted  to  inspect  material 
relating  to  a  plan  having  fewer  than  26 
participants,  the  term  "plan  participant" 
includes,  but  is  not  limited  to,  former 
employees  (such  as  certain  retired  and 
terminated  employees)  who  have  a 
nonforfeitable  right  to  benefits  under  the 
plan.  An  individual  who  is  merely  a 
beneficiary  of  an  employee  or  former 
emplyee  is  not  a  plan  participant,  unless 
the  individual  is  a  beneficiary  of  a 
deceased  former  employee  and  is 
receiving  benefits  or  entitled  to  receive 
future  benefits  under  the  plan.  The  term 
"plan  participant"  also  includes  the 
administrator,  executor,  or  trustee  of  the 
estate  of  a  deceased  plan  particifJant. 
That  material  may  be  available  for 
inspection  to  an  individual  under  this 
paragraph  does  not  constitute  a 
determination  by  the  Internal  Revenue 
Service  that  the  individual  is  a  plan 
participant  for  any  purpose  other  than 
inspection  under  section  6104  (a)  (1)  (B). 

(d)  Authorized  representative. 
"Authorized  representative"  means  the 
representative  of  a  plan  participant 
designated  by  the  participant  in  writing 
to  inspect  material  described  in 

§§  301.6104(a)-2  and  301.6104(a)-3.  The 
document  designating  the  authorized 
representative  must  be  signed  by  the 
plan  participant  and  must  specify  that 
the  representative  is  authorized  to 
inspect  the  material.  The  document,  or  a 
copy,  must  be  filed  with  the  office  of  the 
Internal  Revenue  Service  in  which  the 
authorized  representative  is  to  inspect 
the  material.  A  copy  which  is 
reproduced  by  a  photographic  process 
need  not  be  certified  as  a  true  and 
corrrect  copy  of  the  original. 
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Attention:  Freedom  of  Information 
Reading  Room,  1111  Constitution 
Avenue,  N.W..  Washington,  D.C.  20224. 
Requestes  for  inspection  in  the  office  of 
a  Histrir.f  Hirertnr  shnnlH  lip  made  in 


photographically  at  the  place  of 
inspection.  Photographic  copying  is 
subject  to  reasonable  supervision  with 
regard  to  the  facilities  and  equipment 
ii<;pH    a  fpp  will  hp  rharppH  fnr  rnnip<;  nf 


Solicitor.  Plan  Benefits  Security 
Division,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210,  (202)  523-^602. 
These  are  not  toll  free  numbers. 
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§  30 1 .6 1 04(a)-5    Withholding  of  certain 
information  from  public  Inspection. 

(a)  Tax  exempt  organizations — (1) 
Trade  secrets,  patents,  processes,  styles 
of  work,  or  apparatus.  An  organization 
whose  application  for  tax  exemption  is 
open  to  public  inspection  under  section 
6104(a)(1)(A)  and  §  301.6104(a)-l  may  in 
writing  request  the  withholding  of 
information  contained  in  the  application 
or  supporting  documents  which  relates 
to  any  trade  secret,  patent,  process, 
style  of  work,  or  apparatus  of  the 
organization.  The  information  will  be 
withheld  from  public  inspection  if  the 
Commissioner  determines  that  the 
disclosure  of  such  information  would 
adversely  affect  the  organizaliun. 
Requests  for  withholding  information 
from  public  inspection  should  be  filed 
with  the  office  with  which  the 
organization  files  the  documents 
contairii'V^  I'ln  information.  The  request 
must  clfiJ^riy  identify  the  material 
desired  to  be  withheld  (the  document. 
page,  paragraph,  and  line)  and  must 
s'dte  why  the  information  '-.hould  not  be 
open  to  public  inspection.  The 
niganizaticn  will  be  notified  of  the 
Cnm.missione;'s  d"termination  as  to 
whether  the  informalion  will  be 
'.\''Lhheld  from  public  in.spection. 

(2)  National  deff^use  mi.tnnol  The 
Internal  Revenue  Service  will  w'tlihold 
fr^m  public  inspecticn  anv  inforrr.  •tir'n 
which  is  submitted  by  an  organization 
wiiose  application  fiT  lax  exemption  is 
open  to  inspection  uiider  section 
(•i04(al(l)  (C)  or  (Dj  shnrld  not  bn 
included  in  an  application  f"r  a 
determination  letter,  supporting 
documents,  or  any  other  document  open 
t  J  inspection  under  section  6104(3)("il(A) 
and  §  'iOl.GV}A[j.]-\,  if  ibe  Commissioner 
d';termines  thai  public  disclos'.ire  would 
adversely  affect  the  national  ciofense. 

(b)  Pension  and  otrer  plant: — (ij 
Applicant's  exclusion  of  certain 
information.  Except  as  provided  in 
subparagraph  (2)  of '.his  paragraph, 
information  that,  in  the  opinion  of  the 
upplic-imt,  is  of  the  type  desc!  il  ed  in 
section  6104(a)  (1)  (B).  Accordingly,  an 
applicant  should  not  include  in  an 
application  for  a  determination  letter  or 
supporting  documents  confidential 
compensation  information  as  described 
in  subparagraph  (4)  of  this  parat^raph. 
Neither  should  an  applicant  include 
information  relating  to  any  trade  .secret, 
patent,  process,  style  of  work  or 
apparatus,  the  disclosure  of  which 
would  be  adverse  to  the  applicant. 

(2)  Exception  for  separate  document. 
The  rule  that  an  applicant  should 
exclude  from  an  application  for  a 
determination  letter  or  other  documents 
information  of  the  type  in  section 
6104(a)  (1)  (C)  or  (D)  does  not  apply— 


(i)  In  the  case  of  the  separate  schedule 
to  certain  applications  for  a 
determination  letter  which  is  provided 
for  the  purpose  of  setting  forth 
confidential  compensation  information 
(as  described  in  subparagraph  (4)  of  this 
paragraph)  which  must  be  submitted  by 
the  applicant, 

(ii)  If  the  applicant  determines  that  it 
is  impossible  to  provide  the  Internal 
Revenue  Service  with  sufficient 
information  to  support  an  application  for 
a  determination  letter  without 
submitting  what  is  believed  to  be 
information  of  the  type  described  in 
section  6104(a)(1)(C)  or  (D),  or 

(iii)  If  the  Internal  Revenue  Service 
requests  that  the  applicant  submit 
information  of  the  type  described  in 
section  6104(a)(1)(C)  and  (D). 
In  a  case  described  in  subdivision  (ii)  or 
(ill)  of  this  subparap-aph.  the  applicant 
i.s  to  set  forth  the  information  in  a 
document  separate  from  the  remainder 
of  the  application  for  a  determin.^ition 
letter  or  other  documents.  T!ie  separate 
document  is  to  state  why  the 
information  is  to  be  withheld  from 
public  inspection  under  section 
f.l04{a)(l)(C)or(D).  If  the  Internr.l 
Revenue  Service  has  not  requc-led  the 
information,  the  separate  document  is  to 
a'so  state  why  il  is  in-.possiblo  to 
provide  the  Internal  Revenue  Service 
sufficient  information  to  support  the 
application  for  a  determination  letter 
without  including  informalion  which  is 
to  be  withheld.  The  separate  document 
should  clearly  idenMfy  the  lelevant 
portion  of  the  application  for  a 
determination  letter  or  oilier  document 
(the  document,  page,  paragraph,  and 
I;!-.e)  to  which  the  information  set  forth 
in  the  separate  document  relates.  The 
Interna!  Revenue  Service  will  withhold 
from  public  inspection  (including 
inspection  by  a  plan  participant  or 
authorized  representative)  information 
contained  in  the  separate  document  if 
the  Commissioner  determin.-s  that  the 
information  is  in  fact  inform.ation  of  the 
type  dc.<vcribed  in  section  6104(a)fl)(C) 
or  (D).  and,  in  the  case  of  information 
relating  to  any  trade  secret,  patent. 
prucf'Ss.  style  o\  work  or  app<iralus.  the 
Commissioner  fiinher  dete: mines  that 
disclosure  would  be  adverse  to  the 
applicant. 

(3)  .National  defense  material.  The 
Interna!  Revenue  Service  wili  withhold 
from,  public  inspection  (imluciing 
inspection  by  a  plan  participant  or 
authorized  representative)  any 
information  which  is  included  in  an 
application  for  a  determiaation  letter  or 
supporting  documents  if  the 
Commissioner  determines  that  public 
disclosure  would  adversely  affect  the 


national  defense.  The  information  will 
be  withheld  whether  or  not  submitted  on 
a  separate  document  pursuant  to 
subparagraph  (2)  of  this  paragraph. 

(4)  Confidential  compensation 
information.  If  an  application  for  a 
determination  letter,  supporting 
document,  or  related  letter  or  document 
referred  to  in  section  6104(a)(1)(B)  and 
§§  301.6104(a)-2  and  301.6104(a)-3 
contains  information  (including 
aggregate  figures)  from  which  an 
individual's  compensation  (including 
deferred  compensation)  may  be 
ascertained,  that  information  is  not  open 
to  public  inspection  (including 
inspection  by  a  plan  participant  or 
authorized  representative).  Confidentiel 
compensation  information  includes  the 
amount  of  benefit  a  specific  plan 
participant  may  expect  to  receive  at 
normal  or  early  retiremenl  age  and  ihe 
amount  of  the  employer's  contributions 
under  the  plan  that  m.ay  be  allocated  lo 
a  specific  plan  participant.  Howe\er,  so 
long  as  a  plan  has  more  than  one 
participant,  the  amount  of  benefit 
provided  under  the  plan  to  plan 
participants,  in  general,  at  normal  or 
early  retirement,  age,  or  the  auiount  of 
the  employer's  contributions  undei  the 
plan  that  are  allocable  to  plan 
ptTrlicipants.  in  general,  does  not 
constitute  confidential  compensation 
iniormation.  Further,  a  description  of  the 
nurijbers  of  individuals  covered  and  nut 
covered  by  a  plan,  listed  by 
compensation  ra.nge,  does  not  ccnstitule 
confidential  compensation  information. 

§  301.6  t04(a)-6    Procedural  rules  for 
inspaction. 

(a)  Place  of  inspection;  tax  exempt 
ii:i;a,n'zations  and  pension  and  other 
plans.  Material  relating  either  to  tax 
exempt  oredniza lions  or  to  pension  and 
other  plans  that  is  open  to  public 
inspection  under  section  6104(a)(1)  and 

§  301.61C4(a)-l  through  §  301.6104-y  will 
be  made  available  for  inspection  at  the 
Freedom  of  Information  Reading  Room, 
National  Office.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
N.W.,  Washington,  D.C,  20224.  and  in 
the  office  of  any  district  director  of 
internal  revenue. 

(b)  Request  for  inspection — (1)  7"(;.\: 
exempt  organizations  and  pension  and 
other  plans:  public  inspection.  Material 
relating  to  either  tax  exempt 
organizations  or  pension  and  other 
plans  that  is  open  to  public  inspection 
under  section  6104(a)(1)  and 

§§  301.6104(a)-l  through  §  301.6i04-(;;)- 
3  will  be  available  for  inspection  only 
upon  request.  If  inspection  at  the 
National  Office  is  desired,  a  request 
should  be  made  in  writing  to  the 
Commissioner  of  Internal  Revenue, 
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for  annual  Teporting  purposes.*  This 
correspondence  has  generally  expressed 
the  view  that  the  current  method  of 
reporting  is  confusing  and  presents 


in  such  a  manner  that  each  plan  has  the 
same  percentage  interest  in  each  pooled 
investment  fund  within  the  master  trust 
as  in  the  master  trust  as  a  whole.  Other 


consist  of  a  pool  of  assets,  such  as  the 
pooled  funds  typically  maintained  in 
master  trusts,  or  of  a  single  asset.  Any 
asset  which  is  "dedicated"  to  a  single 
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Attention:  Freedom  of  Information 
Reading  Room,  1111  Constitution 
Avenue,  N.W..  Washington,  D.C.  20224. 
Requestes  for  inspection  in  the  office  of 
a  district  director  should  be  made  in 
writing  to  the  district  director's  office. 
The  requests  must  describe  the  material 
to  be  inspected  in  reasonably  sufficient 
detail  so  that  Internal  Revenue  Service 
personnel  can  locate  the  material.  If  a 
tax-exempt  organization  has  more  than 
one  application  for  tax  exemption  open 
to  public  inspection,  or  if  a  pension  or 
other  plan  has  more  than  one 
application  for  a  determination  letter 
open  to  public  inspection,  only  the  most 
recent  application  and  related  material 
will  be  made  available  for  inspection 
unless  the  request  states  otherwise. 
Further,  in  the  case  of  a  pension  or  other 
plan,  only  Internal  Revenue  Service 
documents  issued  or  delivered  after  the 
date  of  the  filing  of  the  most  recent 
application  for  a  determination  letter 
will  be  made  available  for  inspection, 
unless  the  request  states  otherwise. 

(2)  Pension  and  other  plans: 
inspection  by  plan  participant  or 
authorized  representative.  As  described 
in  §  301.6104(a)-4.  material  relating  to 
plans  having  fewer  than  26  participants 
is  only  open  to  inspection  by  a  plan 
participant  or  authorized  representative. 
In  the  case  of  such  a  plan,  the  rules 
described  in  subparagraph  (1)  of  this 
paragraph  apply,  except  that  the  request 
for  inspection  must  be  in  writing.  The 
request  for  inspection  must  include 
satisfactory  evidence  that  the  person 
requesting  inspection  is  a  plan 
participant  (see  §  301.6104(a)-4  (c))  or 
an  authorized  representative  of  such  a 
plan  participant  within  the  meaning  of 
§  301.6104(a)-4  (d). 

(c)  Time  and  extent  of  inspection.  A 
person  requesting  inspection  will  be 
notified  when  the  material  will  be  made 
available  for  inspection.  The  material 
will  be  made  available  for  inspection  at 
times  that  will  not  interfere  with  its  use 
by  the  Internal  Revenue  Service  or 
exclude  other  persons  from  inspecting  it. 
In  addition,  the  Commissioner  or  district 
director  may  limit  the  number  of 
applications  for  tax  exemption, 
applications  for  a  determination  letter, 
supporting  documents,  or  letters  and 
documents  issued  by  the  Internal 
Revenue  Service  that  will  be  made 
available  to  any  person  for  inspection 
on  a  given  date.  Inspection  will  be 
allowed  only  in  the  presence  of  an 
Internal  Revenue  Service  employee  and 
only  during  regular  business  hours. 

(d)  Copies.  Notes  may  be  taken  of  the 
material  open  for  inspection.  Copies 
may  be  made  manually  or.  if  a  person 
provides  the  equipment, 


photographically  at  the  place  of 
inspection.  Photographic  copying  is 
subject  to  reasonable  supervision  with 
regard  to  the  facilities  and  equipment 
used.  A  fee  will  be  charged  for  copies  of 
the  material  furnished  by  the  Internal 
Revenue  Service.  Copies  will  be 
certified  upon  request. 

§§  301.6104-2,  301.6104-3  and  301.6104-4 
(Redesignated  as  §§  301.6104(b)-1, 
301.6104(c)-1  and  301.6104(d)-1] 

Far.  2.  Sections  301.6104-2,  301.6104-3 
and  301.6104-4  are  redesignated 
§§  301.6104(b)-l,  301.6104(c)-l  and 
301.6104(d)-l,  respectively. 
William  E.  Williams, 
Acting  Commissioner  of  Internal  Revenue. 
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DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

29  CFR  Part  2520 

Proposed  Revision  of  Annual  Return/ 
Reports  and  Regulations  Regarding 
Plans  Which  Participate  in  a  Master 
Trust 

agency:  Department  of  Labor. 
action:  Notice  of  proposed  revision  of 
annual  report  forms  and  annual 
reporting  regulations. 

SUMMARY:  This  document  contains 
proposed  revisions  to  the  Form  5500, 
(annual  return/report  form)  filed  under 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  a 
proposed  revision  of  related  employee 
benefit  plan  annual  reporting 
regulations.  If  adopted,  these  revisions 
would  affect  the  reporting  of  financial 
information  by  plans  which  participate 
in  a  master  trust. 

DATES:  Written  comments  (at  least  three 
copies)  concerning  the  proposed 
revisions  must  be  received  by  the 
Department  on  or  before  February  13, 
1981.  The  revisions,  if  adopted,  will  be 
effective  for  plan  years  beginning  on  or 
after  January  1, 1981. 
ADDRESS:  Written  comments  should  be 
addressed  to  "Master  Trust",  Office  of 
Reporting  and  Plan  Standards,  Pension 
and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4508,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Christensen,  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of 
Labor,  Washington,  D.C.  20216.  (202) 
523-8684  or  Roger  Thomas,  Office  of  the 


Solicitor,  Plan  Benefits  Security 
Division,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210,  (202)  523-«602. 
These  are  not  toll  free  numbers. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Department  has 
under  consideration  proposed  revisions 
to  29  CFR  2520.103-1,  relating  to  the 
contents  of  the  annual  report.  Form  5500 
(annual  return/report),  and  instructions 
thereto.  The  annual  return/report 
provides  financial  information  regarding 
an  employee  benefit  plan  to  the 
Department  of  Labor  (the  Department) 
and  the  Internal  Revenue  Service.  The 
plan  administrator  must  make  the  ' 
annual  return/report  available  for 
examination  by  plan  participants  and 
beneficiaries. 

The  proposed  revisions  relate  to  the 
treatment  of  plans  participating  in 
master  trusts  for  annual  reporting 
purposes.  Generally,  a  master  trust  is  a 
trust  maintained  by  certain  financial 
institutions  to  hold  the  assets  of  several 
plans  that  are  all  sponsored  by  a  single 
employer  or  by  several  employers  which 
are  under  common  control.  The 
Department  has  been  advised  that  when 
the  assets  of  several  plans  are  combined 
in  a  single  master  trust,  significant 
economies  in  recordkeeping  and  asset 
management  expenses  can  often  be 
achieved. 

The  Department's  annual  reporting 
requirements  are  set  forth  at  29  CFR 
2520.103-1  et  seq.  In  accordance  with 
these  regulations  plans  generally  file 
annual  reports  on  Forms  of  the  5500 
Series  (Forms  5500,  5500-C,  and  5500-K), 
The  annual  report  includes  financial 
statements,  which  include  a  statement 
of  assets  and  liabilities  (Item  13  of  Form 
5500)  and  a  statement  of  income, 
expenses  and  changes  in  net  assets 
(Item  14  of  Form  5500).  Plan  assets, 
liabilities,  income  and  expenses  are 
grouped  in  categories  and  sub-categories 
("line  items").  In  general,  the 
instructions  to  the  forms  currently 
require  that  if  the  assets  of  two  or  more 
plans  are  maintained  in  one  trust  (as  in 
the  case  of  a  master  trust),  the  statement 
of  assets  and  liabilities  and  the 
statement  of  income,  expenses,  and 
changes  in  net  assets  should  be 
completed  by  entering  the  allocable 
portion  of  each  line  item  for  the  plan  in- 
question.  ' 

The  department  has  received 
correspondence  from  representatives  of 
banks  and  the  banking  industry  with 
regard  to  the  treatment  of  master  trusts 


'This  rule  does  nol  apply  with  respect  to  common 
or  rollerlnc  tru.'^ts  See  29  CFR  2520.103-3, 
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investment  losses  allocated  to  the  plan 
for  the  plan  year.^ 

A  separate  schedule  would  list  each 
master  investment  account  in  which  the 
nlan  has  an  interest  anrl  wnuld  .shnw  thp 


Plan  Holdings  in  Both  Master  Trusts  and 
Other  Funding  Media 

If  some  plgn  assets  are  held  in  a 
master  trust  and  other  plan  assets  are 


Under  the  proposal,  the  trustee  of  a 
master  trust  would  furnish  to  the  plan 
administrator  of  a  plan  participating  in 
the  master  trust  copies  of  the  required 
statements,  schedules  and  other 
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for  annual  ^sporting  purposes.*  This 
correspondence  has  generally  expressed 
the  view  that  the  current  method  of 
reporting  is  confusing  and  presents 
financial  information  relating  to  a  plan's 
participation  in  a  master  trust  in  a 
manner  which  they  characterize  as 
misleading.  These  letters  have  generally 
recommended  that  a  plan  which 
participates  in  a  master  trust  report  the 
value  of  the  plan's  interest  in  the  master 
trust  as  a  single  asset  under  item  13,  and 
that  the  plan's  share  of  earnings  and 
realized  and  unrealized  gains  and  losses 
of  the  master  trust  be  reported  as  a 
single  figure  representing  the  increase  or 
decrease  in  the  value  of  the  plan's 
interest  in  the  master  trust  under  item 
14.  With  respect  to  the  schedules  of 
assets  held  for  investment,  loans  or 
leases  in  default  or  classified  as 
uncoUectable,  party  in  interest 
transactions  and  reportable  transactions 
required  in  item  22(a),  the  banking 
representatives  have  generally 
recommended  that  such  schedules  be 
filed  by  the  master  trust,  instead  of  by 
individual  plans. 

Upon  consideration  of  these 
comments,  the  Department  is  proposing 
revisions  to  the  forms  and  the 
regulations  to  obtain  financial 
information  from  plans  which 
participate  in  a  master  trust  in  a  manner 
which  the  Department  believes  more 
accurately  reflects  the  financial 
condition  of  each  plan  participating  in 
the  master  trust.  The  Department 
expects  that  the  revisions  will  reduce  or 
eliminate  uncertainty  on  the  part  of  the 
public  as  to  the  reporting  requirements 
for  such  plans.  The  proposed  revisions, 
which  largely  utilize  the  concepts 
suggested  by  the  commentators  with 
certain  modifications,  are  described 
below. 

Investment  Accounts 

According  to  representatives  of  banks 
serving  as  trustees  of  master  trusts, 
master  trusts  commonly  include  various 
types  of  investment  funds  in  which 
assets  of  participating  plans  are  pooled 
for  investment  purposes,  such  as  equity 
funds,  real-estats  funds,  bond  funds,  and 
money-market  funds.  These  pooled 
investment  funds  within  the  master  trust 
may  be  managed  by  the  trustee  or  by 
other  investment  managers.  Under  some 
master  trusts,  the  assets  of  the  plans 
participating  in  the  master  trust  must  be 
allocated  among  these  investment  funds 


=  Letters  received  by  the  Department  regarding 
the  treatment  of  master  trusts  under  the  regulations 
are  available  for  public  inspection  in  the  Public 
Documents  Room  of  Pension  and  Welfare  Benefit 
Programs,  U.S.  Department  of  Labor.  Room  N-4677. 
200  Constitution  Avenue.  N.W.,  Washington.  D.C. 
20216. 


in  such  a  manner  that  each  plan  has  the 
same  percentage  interest  in  each  pooled 
investment  fund  within  the  master  trust 
as  in  the  master  trust  as  a  whole.  Other 
master  trusts,  however,  permit 
fiduciaries  of  each  plan,  such  as  the 
plan's  investment  committee,  to  specify 
the  portion  of  the  plan's  interest  in  the 
master  trust  to  be  allocated  to  each 
separate  fund  within  the  master  trust. 
Thus,  for  example,  such  fiduciaries  may 
direct  that  60%  of  the  plan's  interest  in 
the  master  trust  be  allocated  to  the 
master  trust's  equity  fund,  30%  to  the 
master  trust's  bond  fund,  10%  to  the 
master  trust's  real-estate  fund,  and 
nothing  to  the  master  trust's  money- 
market  fund.  If  each  plan's  assets  are 
allocated  in  this  manner,  each  plan  will 
ordinarily  have  a  different  percentage 
interest  in  each  pooled  fund  and  in  the 
master  trust  as  whole.  Moreover,  many 
master  trusts  permit  separate  assets  to 
be  held  and  managed  by  the  master 
trust  outside  of  any  pooled  investment 
fund,  for  the  benefit  of  one  or  more  (but 
not  necessarily  all)  participating  plans. 

Under  many  master  trusts,  therefore, 
the  plan's  percentage  interest  in  the 
master  trust  as  a  whole  does  not 
necessarily  bear  any  relationship  to  the 
plan's  interest  in  each  separate  pooled 
fund  and  each  separate  asset  within  the 
master  trust.  Thus,  in  order  to  determine 
accurately  the  share  of  each  item  of 
assets,  liabilities,  incorr.e,  expense,  etc. 
Allocated  to  the  plan  from  the  master 
trust,  it  is  necessary  to  know  relevant 
financial  information  for  each  pooled 
investment  fund  and  each  separately 
held  asset  in  the  master  trust,  as  well  as 
each  plan's  percentage  or  dollar  interest 
in  each  pooled  investment  fund  and 
each  separately  held  asset.  Accordingly, 
the  Department  is  proposing  revisions 
which,  if  adopted,  would  provide  that 
the  bank,  trust  company,  or  similar 
institution  maintaining  the  master  trust 
shall  complete  such  information  for  each 
participating  plan. 

In  the  proposed  instructions,  the  term 
"investment  account"  is  used  to  mean 
both  pooled  investment  funds  and 
separately  held  assets  in  the  master 
trust.  Each  of  the  following  would  be 
treated  as  a  separate  investment 
account:  (1)  each  pool  of  assets  such 
that  each  plan  has  the  same  fractional 
interest  in  each  asset  in  the  pool  and 
each  plan  is  unable  to  dispose  of  its 
interest  in  any  asset  in  the  pool  without 
disposing  of  its  interest  in  the  pool,  and 
(2)  each  asset  held  in  the  master  trust 
which  is  not  part  of  such  a  pool  of 
assets.  Thus,  every  asset  held  in  the 
master  trust  would  be  considered  to  be 
held  in  an  investment  account.  An 
investment  acccount,  therefore,  could 


consist  of  a  pool  of  assets,  such  as  the 
pooled  funds  typically  maintained  in 
master  trusts,  or  of  a  single  asset.  Any 
asset  which  is  "dedicated"  to  a  single 
plan  or  to  several  plans  (i.e.,  an  asset 
held  exclusively  for  the  benefit  of  such 
plan  or  plans  apart  from  any  pool  of 
investments)  would  itself  be  treated  as 
comprising  a  separate  investment 
account.  In  the  case  of  a  master  trust  in 
which  each  plan  has  the  same 
percentage  interest  in  each  pooled 
investment  fund  (and  in  each  separate 
asset,  if  any),  the  definition  of 
"investment  account";  would  permit  all 
of  the  assets  in  the  master  trust  to  be 
viewed  as  a  single  pool  of  assets 
appropriate  for  treatment  as  a  single 
investment  account. 

A  principal  feature  of  the  proposed 
reporting  revisions  would  be  that 
detailed  financial  information  would  be 
provided  with  respect  to  each 
investment  account  maintained  within 
the  master  trust,  as  explained  more  fully 
below.  By  contrast  with  current 
requirements,  it  would  not  be  necessary 
to  determine  the  plan's  allocable  share 
of  each  line  item  of  Form  5500  for  assets 
held  in  the  master  trust. 

Assets  and  Liabilities 

The  current  value  of  a  plan's  interest 
in  a  master  trust  at  the  beginning  and 
end  of  the  plan  year  would  be  reported 
in  item  13(c)(x)  of  Form  5500.  The  value 
of  the  plan's  interest  in  a  master  trust 
would  be  the  sum  of  the  net  values  of 
the  plan's  interest  in  each  master  trust 
investment  account.  No  other 
information  regarding  the  assets  held  in 
the  master  trust  and  liabilities 
attributable  to  those  assets  would  be 
reported  in  item  13  of  the  plan's  Form 
5500. 

Detailed  information  on  assets  held  in 
the  master  trust  would  be  provided  with 
respect  to  each  m.aster  trust  investment 
account  in  a  statement  in  the  format  of 
item  13,  showing  the  assets  and 
liabilities  of  the  investment  account  at 
the  beginning  and  end  of  the  most  recent 
fiscal  year  of  the  investment  account. 

Income,  Expenses  and  Changes  in  Net 
Assets 

In  item  14(n)(ii)  of  the  plan's  Form 
5500,  the  net  investment  gain  (or  loss) 
allocated  to  the  plan  from  all  master 
trust  investment  accounts  for  the  plan 
year  would  be  reported.  This  figuie 
would  be  determined  by  adding  together 
all  net  investment  gains  allocated  to  the 
plan  for  the  plan  year  and  by 
subtracting  from  that  sum  any  net 
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'Type  of  Filer",  for  a  single  plan  of  a 
controlled  group  of  corporations  or 
trades  or  businesses  imder  common 
control,  a  multiemployer  plan,  a 


the  section  headed  "What  to  File"  in  the 
instructions  to  these  forms. 
«         *         •         «         * 

(e)  Plan  which  participate  in  a  master 


master  trust  may  also  contain  assets  which 
are  not  held  in  suuh  a  pool.  Each  such  asset 
must  also  be  treated  as  a  separate  master 
trust  investment  account. 
Financial  information  must  generally  be 
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investment  losses  allocated  to  the  plan 
for  the  plan  year.^ 

A  separate  schedule  would  list  each 
master  investment  account  in  which  the 
plan  has  an  interest  and  would  show  the 
net  investment  gain  (or  loss)  allocated  to 
the  plan  from  each  such  master  trust 
investment  account  for  the  plan  year. 

A  statement  prepared  for  each 
investment  account  would  report,  in  the 
format  of  item  14,  the  income,  expenses 
and  change  in  net  assets  and  net 
increase  (decrease]  in  net  assets  of  the 
investment  account  during  the  most 
recent  fiscal  year  of  the  investment 
account. 

Any  expenses  which  are  incurred  by 
the  plan  in  connection  with  the  master 
trust  but  which  are  not  subtracted  from 
the  gross  income  of  one  of  the  master 
trust  investment  accounts  in  determining 
the  net  increase  (decrease)  in  net  assets 
of  such  investment  accounts  would  be 
reported  in  item  14(j)  or  (k)  of  the  plan's 
Form  5500. 

Fees.  Commissions  or  Other 
Compensation 

Item  12  of  the  plan's  Form  5500  would 
include  the  plan's  share  of  am.ounts  of 
compensation  paid  during  the  plan  year 
to  the  trustee  of  the  master  trust  and  to 
persons  providing  services  to  the  master 
trust,  if  such  compensation  is  not 
subtracted  from  the  gross  income  of  any 
investment  account  in  determining  the 
investment  account's  net  increase 
(decrease)  in  net  assets.  Any  amounts  of 
compensation  paid  to  persons  pro\iding 
services  to  an  investment  account  which 
are  subtracted  from  the  gross  income  of 
the  investment  account  in  determining 
the  net  increase  (decrease)  in  net  assets 
of  the  investment  account  would  be 
reported  in  a  statement  prepared  for  the 
investment  account  in  the  same  format 
as  item  12  of  Form  5500. 

Item  22(a)  Schedules 

Schedules  of  the  information  specified 
in  item  22(a)  (i.e.,  party  in  interest 
transactions,  assets  held  for  investment, 
loans  and  leases  in  default  or  classified 
as  wncollectable  and  reportable 
tran'^actions)  would,  if  appropririte,  be 
completed  for  each  investment  account. 


rhf  net  inv!  slmf-nl  ^ain  (or  lo.ss)  alior.ated  to  the 
plan  from  eac.ii  Investment  account  for  iht'  plan  year 
u 'Hild  be  tli'tr-rmined  by  subtracting  the  \dlue  of  llic 
plan's  inleresl  in  the  invpsltnent  a(<;imnl  at  the 
begin:  injj  of  the  plan  year  from  the  v.ilue  of  the 
plan's  iiitpres!  at  the  end  of  the  plan  vcir  and  b\ 
adjiisUng  that  difference  to  t'liminalp  the  effi'tl  of 
a:i>  transfers  of  assets  into  or  ou\  of  the  investment 
account  by  the  plan  (i.e.,  by  subtracting  any  such 
transfers  into  the  investment  account  and  b\  adding 
transfers  out  of  the  invesimenl  accuuni). 


Plan  Holdings  in  Both  Master  Trusts  and 
Other  Funding  Media 

If  some  plgn  assets  are  held  in  a 
master  trust  and  other  plan  assets  are 
held  in  other  funding  media,  all 
applicable  lines  in  items  12,  13,  14.  and 
221a)  of  Form  5500  must  be  completed  to 
report  information  regarding  the  plan 
assets  held  in  the  other  funding  media, 
for  example,  if  a  plan  invests  all  of  its 
funds  in  master  trust  except  cash 
temporarily  deposited  in  a  checking 
account  held  in  a  separate  trust  to  pay 
administrative  expenses  unrelated  to  the 
master  trust  (such  as  the  accountant's 
fee  or  charges  for  disclosing  plan 
information  to  participants  and 
beneficiaries),  information  regarding 
such  cash  must  be  shown  in  the  annual 
report  in  addition  to  information 
regarding  plan  assets  held  in  the  master 
trust. 

Proposed  Regulation 

The  revisions  to  Form  5500  would  be 
accompanied  by  a  regulation,  which  is 
proposed  in  this  document  (29  CFR 
§  2520.103-l(e)),  and  which  would 
require  the  plan  administrator  of  a  plan 
participating  in  a  master  trust  to  follow 
the  instructions  to  Form  5500  regarding 
master  trust.  Corresponding  revisions 
are  proposed  to  §  2520.103-1  (c). 

Filing  of  Reports 

Under  the  proposed  regulation,  a  plan 
participating  in  a  master  trust,  including 
a  plan  which  would  normally  file  a  Form 
5500-C  or  5500-K,''  would  be  required  to 
file  form  5500.  in  order  to  ensure 
uniformity  of  reporting  among  all  plans 
participating  in  a,single  master  trust.  It 
is  contemplated  that  the  instructions  to 
Forms  5500-C  and  5500-K  would  be 
modified  by  adding  a  statement  to  the 
effect  that  those  forms  should  not  be 
used  for  filing  the  annual  report  for 
plans  participating  in  a  master  trust. 
However,  the  plan  administrator  of  a 
plan  covering  fewer  than  100 
participants  at  the  beginning  of  the  plan 
year  is  not  required  to  engage  an 
accountant  to  examine  the  financial 
statements  of  the  plan  or  to  include 
within  the  annual  report  a  report  of  such 
accountant.  (Since  such  plan  is  required 
to  file  Form  5500  because  it  participates 
in  a  master  trust,  the  plan  is  not  deemed 
to  be  making  an  election  under  29  CFR 
2520.103-l(d):  therefore,  the  waiver  of 
the  accountant's  examination  and 
report,  provided  by  §  2520.104-46, 
applies  to  the  plan). 


Under  the  proposal,  the  trustee  of  a 
master  trust  would  furnish  to  the  plan 
administrator  of  a  plan  participating  in 
the  master  trust  copies  of  the  required 
statements,  schedules  and  other 
information  relating  to  the  master  trust 
investment  accounts  as  specified  in  the 
instructions  and  would  file  these 
drjcuments  directly  with  the 
Department.  It  is  the  Department's 
opinion  that  the  informafion  required  to 
be  pro\ided  for  each  plan  by  the  trustee 
of  the  master  trust  constitutes  a  part  of  a 
plan's  annual  report  for  purposes  of 
satisfying  a  plans  disclosure  obligations 
to  participants  and  beneficiaries.^  The 
required  information  would  be  filed  with 
the  Department  no  later  than  the  'jarlicst 
date  on  which  Form  5500  must  be  filed 
for  any  plan  participating  in  the  master 
trust.  'The  Department  believes  that  the 
direct  filing  of  master  trust  information 
in  this  manner  would  eliminate 
duplicative  reporting  and  would  provide 
financial  information  on  such  plans  in  a 
more  useful  form.  The  annual  report  of  a 
plan  participating  in  the  master  trust 
would  be  filed  by  the  plan  administrator 
in  accordance  with  the  "Genera! 
Instructions"  provided  on  Form  5500. 

Arrangements  Other  Than  Master  Trusts 

Under  the  proposals  contained  in  this 
document,  annual  reporting  along  the 
lines  described  above  would  be  limited 
to  plans  participating  in  master  trusts. 
Although  the  Department  is  aware  that 
arrangements  other  than  master  trusts 
may  exist  in  which  assets  of  more  than 
one  plan  are  pooled  for  investment 
purposes,  it  does  not  have  an  adequate 
factual  basis  for  expanding  the  scope  of 
the  master  trust  proposals  to  cover  plans 
participating  in  such  arrangements. 
Special  rules  are  currently  provided  in 
29  CFR  §  2520.103-3  for  plans 
participating  in  common  or  collective 
trusts,  in  §  2520.103^  for  plans 
participating  in  insurance  company 
pooled  separate  accounts  meeting 
specified  requirements,  and  in 
§  2520.103-21  and  §  2520.103-43  for 
plans  participating  in  certain  group 
insurance  arrangements.  Furthermore. 
the  instructions  for  Forms  5500  and 
550()-C  provide  special  reporting 
instructions,  in  the  section  entitled 


"Forms  55(X)-C  and  5500-K  conl.iin  abbreviated 
financial  statements  of  assets  and  liabilities  and 
statements  of  income,  expenses  and  changes  in  nel 
assets 


■■'Sk  tiun  104(b](2j  of  the  Aci  gnes  an>  plan 
participant  or  beneficiary  the  ngh!  to  examine  the 
plan's  Idlest  annual  report  at  the  plan 
aiiminislrator's  principal  office  and  such  other 
places  as  may  he  necessary  to  make  available  all 
pertinent  information  to  all  participants  Further, 
serlinn  U)4|b!(4)  gives  any  plan  parlicipani  or 
beneficiary  the  right  to  receive,  upon  his  or  her 
vvnilen  requts!  a  complete  copy  of  the  plan's  latest 
anr.uai  repoil  The  plan  administrator  may  make  a 
rea.s<'nable  charge  lo  cover  the  costs  of  furnishing 
siuh  copj-  (See  also  29  CFR  §  2520.104b-l  and 
§  2.S20  104b-30| 
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5.  Enter  in  sub-item  14(n)(ii)  the  net 
investment  gain  (or  loss)  allocated  to  the  plan 
for  the  plan  year  from  all  master  trust 
investment  accounts.  The  net  investment  gain 
(or  loss)  allocated  lo  the  plan  for  the  plan 


digit  plan  number.  The  required  information 
shall  be  filed  with  the  Department  of  Labor 
by  mailing  it  to:  Master  Trast,  Office  of 
Reports  and  Disclosure,  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of  Labor, 


"General  Instructions"  in  the  instructions  for 
Form  5500,  for  detailed  filing  information  for 
plans  participating  in  master  trusts.  (An 
accountant's  examination  and  report  is  not 
required  for  a  plan  which  meets  the 
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"Type  of  Filer",  for  a  single  plan  of  a 
controlled  group  of  corporations  or 
trades  or  businesses  under  common 
control,  a  multiemployer  plan,  a 
multiple-employer-collectively- 
bargained  plan,  and  a  multiple-employer 
plan  (other). 

The  Department  invites  comments 
regarding  appropriate  reporting  methods 
for  multiple  plan  arrangements  which 
are  not  entitled  to  follow  any  of  the 
reporting  methods  or  instructions 
mentioned  in  the  preceding  paragraph 
and  which  do  not  involve  master  trusts. 
Such  comments  should  include  a 
detailed  explanation  of  both  the  form 
and  operation  of  any  such  other  multiple 
plan  arrangem.ent.  Suggestions  for 
special  reporting  methods  for  any  other 
multiple  plan  arrangement  will  be 
considered  separately  from  the  subject 
proposal  for  plans  participating  in 
master  trusts. 

Drafting  Information 

The  principal  authors  of  these 
proposed  revisions  are  Miriam  Freund  of 
the  Pension  and  Welfare  Benefit 
Programs  and  Roger  Thomas  of  the  Plan 
Benefits  Security  Division,  Office  of  the 
Solicitor.  Department  of  Labor. 
However,  other  persons  in  the 
Departm'  nt  of  Labor  and  in  the  Internal 
Revenue  Service  participated  in 
developing  the  pioposed  revisions,  both 
en  matters  of  substance  and  style. 

Proposed  Revisions  of  Annual  Return/ 
Reports  and  of  Annual  Reporting 
Regulation 

1,  In  consideration  of  the  matters 
discussed  above,  it  is  proposed  to 
amend  §  2520.103-1  of  Title  29  of  the 
Code  of  Federal  Reglations  by  revising 
paragraph  (c)  and  adding  a  new 
paragraph  (e)  to  read  as  set  forth  below. 


§  2520.103-1 
report. 


Contents  of  the  annual 


(c)  Contents  of  the  annual  report  for 
plans  with  fewer  than  100 participants. 
Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section  and  in 
§§  2520.104-43  and  2520.104a-6,  the 
annual  report  of  an  employee  benefit 
plan  which  covers  fewer  than  100 
participants  at  the  beginning  of  the  plan 
year  shall  be  Form  5500-C  "Return/ 
Report  of  Employee  Benefit  Plan  (with 
fewer  than  100  participants)"  or  550O-K 
"Return/Report  of  Employee  Pension 
Benefit  Plan  for  Sole  Proprietorships  and 
Partnerships  (with  fewer  than  100 
participants  and  at  least  one  owner- 
employee)",  or  550O-R  "Registration 
Statement  of  Employee  Benefit  Plan 
(with  fewer  than  100  participants)."  See 


the  section  headed  "What  to  File"  in  the 
instructions  to  these  forms. 
***** 

(e)  Plan  which  participate  in  a  master 
trus'.  The  plan  administrator  of  a  plan 
which  participates  in  a  master  trust 
shall  file  an  annual  report  on  Form  5500 
in  accordance  with  the  specific 
instructions  relating  to  master  trusts  on 
Form  5500  and  instructions  thereto.  A 
master  trust  is  a  trust  which  is 
maintained  by  a  bank,  trust  company,  or 
similar  institution  regulated,  supervised, 
and  subject  to  periodic  examination  by 
a  Slate  or  Federal  agency,  and  which 
contains  only  assets  of  more  than  one 
plan  of  a  single  employer  or  more  than 
one  plan  of  se\eral  employers,  ail  of 
which  are  members  of  a  controlled 
group  of  corporations  or  trades  or 
businesses  under  commion  control  (as 
defined  in  section  414(b)  and  (c)  of  the 
Internal  Revenue  Code). 

(2)  It  is  proposed  to  amend  the  annual 
return/report  (Forms  5500,  5500-C,  and 
5500-K)  and  instructions  thereto  in  the 
manner  described  below. 

I.  Revisions  lo  Form  5500 

Add  new  sub-item  13(c)(x)  "Value  of 
Interest  in  Master  Trust"  and  renumber 
current  13(c)(x)  and  13(c)(xi)  as  13(c)(xi) 
and  13(c)(xii)  respectively. 

Add  new  sub-item  14(n)(ii)  "Net 
investment  gain  (or  loss)  from  all  master 
trust  investment  accounts".  Renumber 
current  sub-item  14(n)(ii)  ("Other 
changes")  as  14(ii](iii). 

II.  Revisions  lo  Instructions  for  Form 
5500 

[Insert  at  the  end  of  "A.  What  to  File" 
under  "General  Instructions".] 

Plans  Participating  in  Master  Trustfsj 

A.  Definitioi:s  and  Genera!  Information. 

For  purposes  of  this  form,  a  master  trust  is 
deemed  to  exist  where  the  d.ssets  of  moi'e 
than  o.".e  plan  of  a  single  employer  or  more 
than  one  plan  of  several  employers,  all  of 
which  are  members  of  a  single  controlled 
group  of  corporations  or  trades  or  businesses 
under  common  control  {as  defined  in  section 
41'i(b)  and  [c]  of  the  Code)  are  held  in  trust 
maintained  by  a  b.'ink,  tru.st  company,  or 
similar  institution  regulated,  supervised,  and 
subject  to  per'odic  examination  by  a  State  or 
Federal  agenry. 

For  purposes  of  this  form,  the  assets  cf  a 
master  trust  are  considered  to  be  held  in  one 
or  more  "mvestment  accounts".  A  master 
trust  investment  arxount  may  contain  a  pool 
of  assets  or  a  single  asset  Each  pool  of  assets 
held  in  a  master  trust  must  be  treated  as  a 
separate  master  trust  investment  account  if 
each  plan  which  has  an  interest  in  the  pool 
has  the  same  fractional  Interest  in  each  asset 
in  the  pool  as  its  fractional  interest  in  the 
entire  pool,  and  if  each  such  plan  is  unable  to 
dispose  of  its  interest  in  any  asset  in  the  pool 
without  disposing  of  its  interest  in  the  pool.  A 


master  trust  may  also  contain  assets  which 
are  not  held  in  suoh  a  pool.  Each  such  asset 
must  also  be  treated  as  a  separate  master 
trust  investment  account. 

Finnncial  information  must  generally  be 
provided  with  respect  to  each  master  trust 
iiivestment  account  as  specified  in  Part  C, 
■Reporting  Information  Relating  to  Master 
Trusts  and  Master  Trust  Investment 
Accounts,"  below. 

Each  plan  participating  in  a  master  trust 
must  file  Form  5500,  regardless  of  the  number 
of  participants  in  the  plan.  If  such  a  plan 
covers  fewer  than  100  participants  at  the 
beginning  of  the  plan  year,  the  accountant's 
examination  and  report  described  in  section 
lOSlaK.IK-A)  of  the  Act  is  not  required  (see  29 
CFR  2.520.104-46). 

B.  Riporting  Information  Relating  to  the 
Individual  Plan  1.  In  item  12  include  the 
plan's  share  of  amounts  of  compensation  for 
services  paid  during  the  plan  year  to  the 
mas:er  tiustee  and  .to  persons  providing 
services  to  the  master  trust  if  such 
compensation  is  not  subtracted  from  the 
gross  income  of  any  master  trust  investment 
account  in  determining  the  net  investment 
gain  (or  loss)  from  the  investment  account 
(see  TJBe,  below).  Amounts  of  compensation 
subtracted  from  investment  account  gross 
income  m  determining  the  net  investment 
gain  (or  loss)  from  the  investment  account 
must  be  reported  on  separate  schedules  (see 
f C3,  below). 

2.  Enter  the  current  value  of  the  plan's 
interest  in  the  master  trust  at  the  beginning  of 
the  plan  year  and  at  the  end  of  the  plan  year 
on  line  13(c)(x).  The  value  of  the  plan's 
interest  in  a  master  trust  is  the  sum  of  the  net 
values  of  the  plan's  interests  in  master  trust 
investment  accounts.  The  net  values  of  such 
interests  are  obtained  by  multiplying  the 
plan's  percentage  interest  in  each  master 
trust  investment  account  by  the  net  assets  of 
the  investment  account  reported  in  the 
applicable  column  of  the  "net  assets  "  line 
item  of  the  statem.ent  of  assets  and  liabilities 
filed  for  the  investment  account  (see  ^C4, 
below).  If  some  plan  funds  are  held  in  a 
master  trust  and  other  plan  funds  are  held  in 
other  funding  media,  complete  all  applicable 
sub-items  of  item  13  with  regard  to  assets 
held  in  other  funding  media. 

3  In  sub-item=  14  (d).  (e),  (f).  (i).  (j).  (k).  and 
(n)fil.  do  not  report  earnings,  expenses,  gains 
or  losses,  and  unrealized  appreciation  or 
depreciation  which  were  included  in 
computing  the  net  investment  gain  (or  loss) 
from  any  master  trust  investment  account. 
(See  ^86.  below,  for  explanation  of  net 
investment  gain  (or  loss)  from  master  trust 
investment  account).  If  some  plan  funds  are 
held  in  a  master  trust  and  other  plan  funds 
are  held  in  other  funding  media,  complete  all 
applicable  sub-items  of  item  14  to  report  plan 
earnings,  expenses,  gains  or  losses,  and 
unrealized  appreciation  or  depreciation 
relating  to  the  other  funding  rr.fdia. 

4.  In  sub-item  14(j),  report  ail 
administrative  expenses  (by  specified 
category)  paid  by  or  charged  to  the  plan 
which  were  not  subtracted  from  the  gross 
income  of  a  master  trust  investn.i  r.t  account 
in  determining  the  net  investment  ;.rn  (or 
loss)  from  the  investment  account  (s-e  ^B6, 
below). 
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5.  Enter  in  sub-item  14(n)(ii)  the  net 
investment  gain  (or  loss)  allocated  to  the  plan 
for  the  plan  year  from  all  master  trust 
investment  accounts.  The  net  investment  gain 
(or  loss)  allocated  to  the  plan  for  the  plan 
year  from  all  master  trust  investment 
accounts  is  obtained  by  subtracting  any  net 
investment  losses  allocated  to  the  plan  from 
master  trust  investment  accounts  from  the 
sum  of  net  investment  gains  allocated  to  the 
plan  from  master  trust  investment  accounts. 
The  net  investment  gain  (or  loss)  allocated 
from  each  master  trust  investment  account  is 
reported  on  a  separate  schedule  (see  f  B6. 
below). 

6.  State  the  name  of  the  master  trust  used 
in  the  master  trust's  filing  with  the 
Department  of  Labor  (see  Part  C,  below). 
Attach  a  list  of  each  master  trust  investment 
account  in  which  the  plan  has  an  interest.  In 
tabular  format  show  the  plan's  fractional 
interest,  in  the  form  of  a  percentage,  in  each 
investment  account  at  the  beginning  of  the 
plan  year  and  at  the  end  of  the  plan  year;  the 
total  amount  of  transfers  to  the  investment 
account,  and  the  total  amount  of  transfers 
from  the  investment  account,  by  the  plan 
during  the  plan  year:  and  the  net  investment 
gain  (or  loss)  allocated  to  the  plan  for  the 
plan  year  from  the  investment  account.  The 
net  investment  gain  (or  loss)  allocated  to  the 
plan  for  the  plan  year  from  the  investment 
account  is  equal  to: 

— the  current  value  of  the  plans  interest  in 
the  investment  account  at  the  end  of  the  plan 
year,  minus 

— the  current  value  of  the  plan's  interest  in 
the  investment  account  at  the  beginning  of 
the  plan  year,  plus 

— any  amounts  transferred  out  of  the 
investment  account  by  the  plan  during  the 
plan  year,  minus 

— any  amounts  transferred  into  the 
investment  account  by  the  plan  during  the 
plan  year. 

7.  Do  not  complete  sub-item  22(a)  if  all  plan 
funds  are  held  in  mastertrusts.  If  some  plan 
funds  are  held  in  master  trusts  and  other  plan 
funds  are  held  in  other  funding  media, 
complete  sub-item  22(a)  to  report  information 
relating  to  the  other  funding  media.  In  such 
cases,  complete  item  22(a)(v)  only  with 
respect  to  transactions  involving  assets  of  the 
plan  which  are  not  held  in  a  master  trust.  In 
determining  the  3  percent  figure,  do  not 
include  the  value  of  plan  assets  held  in  the 
master  trust  in  the  current  value  of  the  plan's 
assets  at  the  beginning  of  the  plan  year.  Do 
not  report  acquisitions  or  dispositions  of 
interests  in  a  master  trust  in  sub-item 
22(a)(v).  (See  1C6,  below,  with  respect  lo 
information  that  must  be  included  concerning 
each  master  trust  investment  account.) 

C.  Reporting  Information  Relating  to  Master 
Trusts  and  Master  Trust  Investment 
Accounts 

For  each  plan  participating  in  the  master 
trust,  the  bank,  trust  company  or  similar 
institution  maintaining  the  master  trust  shall 
furnish  to  the  plan  administrator  and  file 
directly  with  the  Department  of  Labor  the 
information  described  below.  Each  of  the 
required  statements  and  schedules  should 
indicate  the  name  of  the  plan,  the  sponsor's 
employer  identification  number,  and  the  three 


digit  plan  number.  The  required  information 
shall  be  filed  with  the  Department  of  Labor 
by  mailing  it  to:  Master  Trust,  Office  of 
Reports  and  Disclosure,  Pension  and  Welfare 
Benefit  Programs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W..  Washington. 
DC.  20216.  The  required  information  must  be 
filed  with  the  Department  no  later  than  the 
earliest  date  on  which  Form  5500  must  be 
filed  for  any  plan  participating  in  the  master 
trust. 

1.  The  name  and  fiscal  year  of  the  master 
trust  and  the  name  and  address  of  the  master 
trustee. 

2.  A  list  of  all  plans  participating  in  the 
master  trust,  showing  each  plan's  name  and 
its  percentage  interest  in  each  master  trust 
investment  account  as  of  the  beginning  and 
end  of  the  most  recent  fiscal  year  of  the 
investment  account. 

3.  A  statement,  in  the  same  format  as  item 

12  of  Form  5500,  for  each  master  trust 
investment  account,  showing  amounts  of 
compensation  paid  during  the  most  recent 
fiscal  year  of  the  investment  account  to 
persons  providing  services  with  respect  to  the 
investment  account  and  subtracted  from  the 
gross  income  of  the  investment  account  in 
determining  the  net  increase  (decrease)  in  net 
assets  of  the  investment  account  (see  f  C5. 
below). 

4.  A  statement  in  the  same  format  as  item 

13  of  Form  5500,  for  each  master  trust 
investment  account,  showing  the  assets  and 
liabilities  of  the  investment  account  at  the 
beginning  and  end  of  the  most  recent  fiscal 
year  of  the  investment  account. 

5.  A  statement  in  the  same  format  as  item 

14  of  Form  5500  for  each  master  trust 
investment  account,  showing  the  income, 
expenses,  changes  in  net  assets,  and  net 
increase  (decrease)  in  net  assets  of  each  such 
investment  account  during  the  most  recent 
fiscal  year  of  the  investment  account.  In 
place  of  sub-items  (a),  (b),  and  (c)  of  item  14. 
show  all  transfers  of  assets  into  the 
investment  account  by  participating  plans.  In 
place  of  sub-item  (h)  of  item  14,  show  all 
transfers  of  assets  out  of  the  investment 
account  by  participating  plans.  Do  not 
complete  sub-item  14(n)(ii). 

6.  Schedules  in  the  format  set  forth  in  the 
instructions  to  item  22  of  Form  5500,  of  the 
following  items  with  respect  to  each  master 
trust  investment  account  for  the  most  recent 
fiscal  year  of  the  investment  account:  assets 
held  for  investment,  nonexempt  party  in 
interest  transactions,  defaulted  or 
uncollectable  loans  and  leases,  and  3  percent 
transactions  involving  assets  in  the 
investment  account.  The  3  percent  figure 
shall  be  determined  by  comparing  the  current 
value  of  the  transaction  at  transaction  date 
with  the  current  value  of  the  investment 
account  assets  at  the  beginning  of  the  fiscal 
year  of  the  investment  account. 

III.  Revisions  to  Instructions  for  Form 
5500-C 

1.  [Insert  at  the  end  of  the  first 
sentence  under  "A.  What  to  File"  under 
"General  Instructions":] 

*  *  *  and  for  each  plan,  regardless  of  the 
number  of  participants,  which  participants  in 
a  master  trust.  See  "A.  What  to  File"  under 


"General  Instructions"  in  the  instructions  for 
Form  5500,  for  detailed  filing  information  for 
plans  participating  in  master  trusts.  (An 
accountant's  examination  and  report  is  not 
required  for  a  plan  which  meets  the 
requirements  of  29  CFR  §  2520.104-46  and 
which  participates  in  a  master  trust.) 

2.  [Insert  at  end  of  second  paragraph 
under  "A.  What  to  File"  under  "General 
Instructions":] 

Exception:  Plan  participating  in  master 
trusts  must  file  Form  5500,  as  noted  in  the 
preceding  paragraph,  rather  than  Form  5500- 
C. 

IV.  Revisions  to  Instructions  for  Form 
5500-K 

[Insert  at  end  of  first  paragraph  under 
"A.  What  to  File"  under  "General 
Instructions":] 

Exception:  A  plan  that  participates  in  a 
master  trust  must  file  Form  5500,  regardless 
of  the  number  of  participants  in  the  plan; 
Form  5500-K  should  not  be  filed  for  such 
plan.  See  "A.  What  to  File"  under  "General 
Instructions"  in  the  instructions  for  Form 
5500,  for  detailed  filing  information  for  plans 
participating  in  master  trusts.  (An 
accountant's  examination  and  report  is  not 
required  for  a  plan  which  meets  the 
requirements  of  29  CFR  2520.104-46  and 
which  participates  in  a  master  trust.) 

Signed  at  Washington,  D.C.  this  23rd  day  of 
December.  1980. 

Ian  D.  LanofL 

Administrator.  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration.  U.S.  Department  of  Labor 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Surface  Coal  Mining  and  Reclamation 
and  Enforcement  Under  Federal 
Program  for  Ohio 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Department  of  the  Interior, 
ACTION:  Notice  of  intent  to  prepare 
Federal  Program,  Suspension  of  Ohio 
schedule  for  State  program 
resubmission,  and  Notice  of  public 
comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
was  advised  by  the  State  of  Ohio  of  the 
existence  of  injunctions  enjoining  the 
State  from  resubmitting  its  State 
regulatory  program  to  the  Department  of 
the  Interior  for  a  period  of  one  year. 
Accordingly,  the  Secretary  of  the 
Interior  is  temporarily  suspending  the 


Federal  Register  /  Vol.  45,  No,  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 


85799 


determination.  The  Secretary  has  not  vel     Mining  Control  and  Reclamation  Act 


that  the  Federal  enforcement  oroeram 
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Ohio  schedule  for  resubmission  and  is 
initiating  action  to  prepare  a  Federal 
program  for  the  regidation  of  surface 
coal  exploration,  mining  and 
reclamation  on  non-Federal  and  non- 
Indian  lands  in  Ohio.  The  Federal 
program  will  not  be  implemented  before 
December  1. 1981,  unless  the  injunctions 
cease  to  remain  in  effect  or  are  no 
longer  determined  effective  under 
Section  503(d)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  30 
U.S.C.  1201.  et  seq.  In  any  event,  Ohio 
will  be  given  the  opportunity  to  resubmit 
a  State  program  before  a  Federal 
program  is  implemented.  If  Ohio  does 
resubmit,  the  program  will  be  reviewed 
in  accordance  with  the  Secretary's 
regulations.  A  Federal  program  will  be 
implemented  only  if  the  State  fails  to 
resubmit,  or  if  the  resubmitted  program 
is  disapproved.  Public  comment  is  also 
being  sought  on  the  preparation  of  a 
Federal  program  for  Ohio  and  on  Ohio's 
actions  under  the  interim  program. 
DATE:  Public  comments  must  be  received 
by  OSM  by  5:00  p.m.,  January  29,  1981. 
ADDRESS:  Information  and  comments 
should  be  sent  to:  Office  of  Surface 
Mining,  Room  153,  South  Interior 
Building,  1951  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Close,  Assistant  Director,  OSM. 
State  and  Federal  Programs,  1951 
Constitution  Avenue,  N.W.,  U.S. 
Department  of  the  Interior,  Washington, 
D.C.  20240,  (202)  343-4225. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  "Act"),  a 
State  which  seeks  to  regulate  surface 
coal  mining  and  reclamation  operations 
within  its  borders  may  apply  to  the 
Secretary  of  the  Interior  for  approval  of 
a  State  program.  In  order  for  a  program 
to  be  approved,  a  State  must  develop  a 
prog.'-am  that  contains  laws  and 
regulations  which  are  consistent  with 
the  Act  and  the  regulations  of  the 
Secretary  of  the  Inteiior.  The  Act  says 
that  once  a  State  makes  a  program 
submission,  the  Secretary  of  the  Interior 
has  six  months  in  which  to  consider  the 
State's  application.  At  the  end  of  ihat 
six-month  period  the  Secretary  has  to 
decide  whether  to  approve, 
conditionally  approve,  approve  in  part 
and  disapprove  in  part,  or  completely 
disapprove  the  State  prog.^am 
submission.  If  the  Secretary  partially  or 
completely  disapproves  the  State 
program  submission,  the  State,  under 
normal  conditions,  has  sixty  days  to 
revise  and  resubmit  its  program.  The 
statute  then  gives  the  Secretary  sixty 
days  to  consider  the  resubmitted 
program  and  to  make  a  final  decision.  If, 


after  the  end  of  this  ten  month  period, 
the  Secretary  is  unable  to  approve  or 
conditionally  approve  the  State 
Program,  he  is  required  to  promulgate  a 
Federal  program. 

As  announced  in  the  October  1, 1980. 
Federal  Register  notice,  45  FR  64962,  the 
Secretary  of  the  Inferior  reviewed  the 
State  of  Ohio's  initial  program 
submission  and  disapproved  that 
program.  Ohio  had  until  December  1, 
1980,  to  resubmit  a  revised  program. 

In  a  letter  dated  November  26,  Charles 
E.  Call,  Chief  of  the  Division  of 
Reclamation,  Oiiio  Department  of 
Natural  Resources,  informed  the  Office 
of  Surface  Mining  that  the  Ohio 
Department  of  Natural  Resources  was 
enjoined  on  November  24, 1980,  by  the 
Common  Pleas  Court  of  Franklin 
County,  Ohio,  and  on  November  25. 
1980,  by  the  Common  Pleas  Court  of 
Belmont  County.  Ohio,  from 
resubmitting  to  the  Office  of  Surface 
Mining  a  State  program  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  Ohio  did  not 
resubmit  a  program  by  the  December  1, 
1980  deadline. 

Section  503(d)  of  the  Surface  Mining 
Control  and  Reclamation  Act  provides: 

.  .  .  [Tlhe  inability  of  State  to  take  any 
action  the  purpose  of  which  is  to  prepare, 
submit  or  enforce  a  State  program,  or  any 
portion  thereof,  because  the  action  is 
enjoined  by  the  issuance  of  an  injunction  by 
Biiy  court  of  competent  jurisdiction  shall  not 
result  *  *  '  in  the  imposition  of  a  Federal 
Program.  Regulations  of  the  surface  coal 
mining  and  reclamation  operations  covered 
or  to  be  covered  by  the  State  program  subject 
to  HP.  injunctio.".  shall  he  conducted  by  the 
State  pursuant  to  Section  502  of  this  Act,  until 
such  time  as  the  injunction  terminates  or  for 
one  year,  whir.hever  is  shorter,  at  which  time 
the  rcquirenisr.ls  of  Si-cticn  503  and  504  shall 
again  be  fully  applicable 

The  Secretaiy  has  conplrted  all  the 
actions  in  the  review  of  the  Ohio  State 
program  that  can  be  done  without 
further  participation  by  the  State  of 
Ohio.  Because  the  Secretaiy  of  the 
InttTior  has  received  notification  that 
thf  SiGte  of  Ohio  is  enjcined  from  taking 
further  formal  action,  the  Secretary  is 
teniporanly  sisspending  the  Siate 
progra.n  apprcval  process  for  Ohio  as  of 
November  24. 1980  (the  date  of  Oie  first 
injuncticii}.  which  wa^  the  54th  day  of 
the  60  days  thrtt  Ohio  h.id  for 
resubmission. 

The  effect  of  this  action  is  that  federal 
enforcement  of  the  interim  program 
requiremer.'s.  e.g.,  two  federal 
in^pec'.ions  per  year  of  each  mine  or 
regulated  facility,  will  continue  until  the 
injunctions  are  hfted,  expire,  or  are 
determined  not  to  invoke  the  operation 
of  Section  503(d).  Since  the  Act  allows 


the  state  access  to  its  reserved  portion 
of  the  Abandoned  Mine  Land  Fund  only 
after  it  has  achieved  regulatory  primacy, 
Ohio's  access  to  the  Fund  must  be 
delayed.  The  amoimt  currently  reserved 
for  Ohio  is  $15,652,069.98. 

The  Secretary  has  considered  various 
options  in  rescheduling  Ohio's  state 
program  approval  process.  First, 
because  the  60  day  resubmission  period 
expired  on  December  1. 1980.  and 
because  the  injunctions  give  Ohio  more 
time  than  the  60  days  normally  allowed. 
Ohio  could  be  required  to  resubmit  its 
state  program  on  the  day  the  injunctions 
are  hfted.  However,  an  immediate 
deadline  for  resubmission  after  the 
injunctions  are  lifted  appears  abrupt 
and  would  ignore  the  fact  period  when 
the  first  injunction  was  issued.  Second. 
Ohio  could  be  given  60  days  after  the 
lifting  of  the  injunctions  to  resubmit  its 
state  program.  However.  60  additional 
days  appears  excessive,  because  (1) 
Ohio  has  already  had  54  days  to  develop 
its  resubmission,  (2)  it  would  be  unfair 
to  other  states  which  only  had  60  days 
to  resubmit  and  (3)  the  operation  of  the 
injunctions  has  already  given  Ohio 
considerably  more  time  than  the  normal 
60  days  to  develop  an  acceptable 
program.  Third.  Ohio  could  be  given  the 
amount  of  time  it  hads  remaining  to 
resubmit  its  program,  six  days.  This 
would  take  into  account  the  time  Ohio 
already  had  for  resubmission,  would  be 
fair  to  other  states  involved  in  the 
process,  and  would  be  a  reasonable 
deadline  for  the  state  to  meet. 

The  Secretary  has  chosen  the  third 
option.  Beginning  on  November  24, 1981, 
or,  if  the  injunctions  are  lifted  or 
detennined  to  be  ineffective  before  tliat 
date,  then  on  the  date  when  the 
injunctions  are  lifted  or  deemed 
ineffective,  Ohio  will  have  six  days  to 
resubmit  an  acceptable  program.  In  any 
event,  the  deadline  for  Ohio's 
resubmission  will  not  be  later  than 
November  30, 1981.  The  Secretary  will 
make  every  effort  to  notify  Ohio  by 
letter  prior  to  that  date  for  resubmission 
in  order  to  assist  Ohio  in  meeting  the 
deadline. 

The  legislative  history  of  Section 
503;d)  indicati:s  that  its  purpose  is  to 
avoid  penalizing  states  which  make 
good  faith  efforts  to  comply  with  the  Act 
but  are  prevented  by  court  action  from 
achieving  full  compliance.  Where, 
however,  attendant  circumstances  lead 
the  Secretary  to  determine  that  an 
injunction  does  not  invoke  the  operation 
of  Section  503(d),  or  tiiat  the  State  has 
failed  to  make  a  good  faith  effort  to 
comply  with  the  Act,  the  Secretary  will 
not  suspend  the  statutory  timetable  for 
state  programs  beyond  the  date  of  such 


determination.  The  Secretary  has  not  yet 
determined,  at  this  time,  whether 
Section  503(d)  is  applicable  in  Ohio.  The 
Secretary  is  reviewing  the 
circumstances  under  which  the 
injunctions  were  entered  and  the 
jurisdictional  competence  of  the  state 
courts  to  hear  the  matter.  The  Secretary 
beheves  that  the  delay  and  relief 
available  under  Section  503(d)  is  limited 
to  those  States  which  are  seeking  in 
good  faith  to  prepare  and  adopt  a 
permanent  surface  coal  mining  and 
reclamation  program.  Section  503  is  not 
meant  to  be  used  as  an  artifice  or  device 
to  avoid  the  requirements  of  the  Surface 
Mining  Act. 

Section  503(d]  does  not  provide 
general  authority  to  extend  the  statutory 
timetable  established  under  that  Act. 
Accordingly,  the  Secretary  requests 
public  comment  on  the  issues  bearing 
upon  the  applicability  of  Section  503(d) 
in  Ohio.  If.  after  review,  the  Secretary 
determines  that  Section  503(d)  is 
inapplicable  to  Ohio  under  the 
circumstances.  Ohio  will  have  six  days 
from  the  date  of  such  determination 
within  which  to  resubmit  an  acceptable 
state  program.  If  it  fails  to  do  so,  the 
Secretary  will  implement  a  Federal 
program  for  Ohio  in  accordance  with 
Section  504  of  the  Act.  Until  a 
determination  is  made,  the  Secretary 
will  presume  that  Section  503(d)  applies, 
and  thus  will  suspend  the  running  of  the 
resubmission  period  provided  by 
Section  503(c).  However,  the  Secretary 
expressly  reserves  that  right  to  take 
appropriate  action  if  he  concludes  that 
the  circumstances  surrounding  th?  entry 
of  the  injunctions  warrant  doing  so. 

Section  503(d)  also  requires  a  State 
which  is  subject  to  an  injunction 
prohibiting  resubmission  of  a  state 
program  to  regulate  surface  coal  mining 
and  reclamation  operations  pursuant  to 
Section  502  of  the  Act  (the  interim 
program)  until  such  time  as  the 
injunction  terminates  or  until  one  year 
after  the  injunction  is  entered, 
whichever  comes  first.  The  Secretary 
construes  Section  503(d)  of  the  Act  to 
authorize  implementation  of  a  Federal 
program  if  a  State  fails  to  implement 
Section  502  during  the  term  of  an 
injunction.  Thus,  while  the  Secretary 
fully  endorses  the  intent  of  Congress  to 
have  the  State  assume  regulatory 
primacy  under  the  Act,  he  also  is 
required  to  implement  a  Federal 
program  in  cases  where  that  becomes 
necessary  because  of  a  State's  failure  to 
carry  out  its  responsibilities  under 
Section  502. 

Consequently,  the  Secretary  is  also 
examining  the  compliance  by  the  State 
of  Ohio  with  Section  502  of  the  Surface 


Mining  Control  and  Reclamation  Act 
and  the  interim  program  regulations 
issued  by  the  Department  of  the  Interior 
related  to  Section  502  (42  FR  62639. 
December  13. 1977).  Within  the  next 
three  months  and  after  receipt  or  public 
comments  and  completion  of  this 
preliminary  analysis,  the  Secretary  will 
decide  what  further  steps  are  necessary 
and  should  be  taken.  At  that  time,  he 
may  conclude  that  there  is  no  basis  for 
further  examination  because  the  State  of 
Ohio  is  adequately  enforcing  the 
requirements  of  Section  502  of  the  Act; 
alternatively,  he  may  decide  there  is  the 
need  for  a  public  hearing  or  additional 
public  comment.  If  the  Secretary 
ultimately  determines  there  is  a  lack  of 
compliance,  he  will  recommence  the 
State  program  review  process  after 
appropriate  notice  to  Ohio. 

One  additional  effect  of  the 
injunctions,  if  they  run  a  full  year,  is  to 
delay  the  permanent  program  in  Ohio 
for  a  period  of  approximately  eight  to 
twelve  months  beyond  that  applicable 
to  most  other  States  in  the  country.  In 
addition,  if  Ohio  is  ultimately 
unsuccessful  in  obtaining  approval  of  its 
program,  the  Secretary  will  then  have  to 
adopt  a  Federal  program  for  that  State. 
This  could  cause  an  additional  delay  of 
six  months  or  more  if  the  process  for 
adoption  of  the  Federal  program  were 
delayed  until  after  the  injunctions  are 
lifted. 

To  reduce  the  potential  delay  in  the 
application  of  the  permanent  surface 
coal  mining  reclamation  program  in 
Ohio  if  a  Federal  program  becomes 
necessary,  the  Secretary  has  decided  to 
begin  preparation  of  a  Federal  program 
for  Ohio  within  the  next  three  months. 
This  action  is  considered  necessary  both 
to  reduce  the  time  during  which  the 
environmental  objectives  established  by 
Congress  are  not  fully  achieved  because 
a  permanent  program  has  not  been 
implemented  and  to  reduce  the  potential 
for  competitive  economic  disadvantages 
among  states  because  implementation  of 
permanent  programs  in  the  different 
states  are  unlikely  to  be  concurrent.  The 
Secretary  will  not  actually  implement 
this  program  until  Ohio  either  fails  to 
meet  the  six  day  deadline  to  resubmit  its 
program  or  resubmits  but  fails  to  obtain 
approval  of  its  program. 

In  the  meantime,  the  Secretary  has 
instructed  the  Director  of  the  Office  of 
Surface  Mining  to  make  every  effort 
during  the  period  of  the  injunctions  to 
accomplish  the  following:  (1)  work  with 
the  State  toward  correcting  the 
remaining  deficiencies  in  its  proposed 
program  to  the  extent  the  State  can 
participate  in  such  an  effort,  given  the 
existence  of  the  injunctions;  (2)  ensure 


that  the  Federal  enforcement  program 
under  Section  502  is  diligently  pursued 
in  order  to  obtain  compliance  with  the 
provisions  of  the  Act  and  the  interim 
program  regulations;  and  (3)  determine 
whether  Ohio  is  adequately  carrying  out 
its  responsibilities  under  Section  502  of 
the  Act. 

A  major  purpose  of  this  notice  is  to 
seek  public  comment  on  preparing  a 
Federal  program  in  Ohio  and  to  receive 
specific  suggestions  for  how  the 
Secretary  of  the  Interior  ought  to  adopt 
or  modify  the  permanent  program 
regulations  to  meet  the  local  conditions 
in  the  State  of  Ohio.  Section  504(a]  of 
the  Act  and  30  CFR  736.22(a)(1)  require 
that  each  Federal  program  consider  the 
nature  of  the  topography  soils,  climate 
and  biological,  chemical,  geological, 
hydrological,  agronomic  and  other 
physical  conditions  of  the  State 
involved.  For  important  information,  the 
reader  is  referred  to  "General 
Background  on  the  Permanent  Program" 
and  "Criteria  for  Promulgating  Federal 
programs"  previously  published  in  the 
Federal  Register  on  May  16, 1980  (45  FR 
32328).  That  notice  explains  how  the 
Secretary  will  consider  unique 
conditions  in  a  State,  how  existing  State 
laws  will  be  considered,  and  what 
standards  will  be  used  in  adopting 
regulations.  The  reader  should  also  refer 
to  the  Secretary's  decision  concerning 
the  Ohio  program  published  in  the 
Federal  Register  on  October  1. 1980.  (45 
FR  64962  efseg.) 

This  action  of  proposing  the 
preparation  of  a  contingent  Federal 
program  for  Ohio  is  not  significant  under 
the  criteria  of  Executive  Order  12044 
and  43  CFR  Part  14  and  does  not  require 
preparation  of  regulatory  analysis,  nor  is 
this  action  a  major  Federal  action 
significantly  affecting  the  environment 
under  the  National  Environmental  Policy 
Act. 

PUBLIC  COMMENT  PERIOD:  The  comment 
period  announced  in  this  notice  will 
extend  until  January  30, 1981.  All  written 
comments  must  be  received  at  the 
address  given  above  by  5:00  p.m.  on  that 
date. 

Comments  on  the  preparation  of  a 
Federal  program  received  after  that  hour 
will  not  be  considered  in  drafting  the 
proposed  Federal  program;  they  will  be 
considered  to  the  extent  applicable  in 
subsequent  actions  under  that  program. 

Dated:  December  18.  1980. 
loan  Davenport, 

Assistant  Secretary.  Energy  and  Minerals. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  162 
[OPP-250023A;  PH-FRL  1715-2] 

Exemption  of  Certain  Biological 
Control  Agents  From  Regulation; 
Notification  of  Secretary  of  Agriculture 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  Rule  Related  Notice. 

SUMMARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  a  proposed  regulation 
exempting  certain  biological  control 
agents  (generally,  organisms  of  an  order 
higher  than  microorganisms)  from 
further  regulation  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended,  because  that  are 
adequately  regulated  by  other  Federal 
agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  E.  Ney,  Jr.,  Hazard  Evaluation 
Division  (TS-769),  Office  of  Pesticide 
Programs.  401  M  St.  SW..  Washington. 
D.C.  20460,  (703  577-7347). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sec.  25(a)(2)(A)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  a8  amended  (FIFRA)  (Pub.  L.  92- 
516,  86  Stat.  973;  7  U.S.C.  136  et  seq.),  the 
Administrator  of  EPA  sent  the  Secretary 
of  Agriculture  a  copy  of  a  proposed  rule 
exempting  certain  biological  control 
agents  (i.e.,  organisms  of  a  class  higher 
than  microorganisms)  from  further 
regulation  under  FIFRA.  This  rule  is 
being  proposed,  under  FIFRA  sec.  25 
(b)(1),  which  authorizes  EPA  to  exempt 
from  regulation  under  FIFRA  any 
pesticides  which  are  adequately 
regulated  by  other  Federal  agencies. 

This  proposed  rule  was  submitted  to 
the  Secretary  of  Agriculture  on 
November  26, 1980.  If  the  Secretary 
comments  in  writing  within  30  days 
after  receiving  the  proposed  regulation, 
the  Administrator  shall  pubhsh  in  the 
Federal  Register  (along  with  the 
proposed  regulation)  the  comments  of 
the  Secretary  and  the  response  of  the 
Administrator.  If  the  Secretary  does  not 
comment  in  writing  within  30  days  after 
receiving  the  proposed  regulation,  the 
Administrator  may  sign  the  regulation 
for  publication  in  the  Federal  Register 
anytime  after  such  30  day  period. 

Pursuant  to  FIFRA  sec.  25(a)(3),  a 
copy  of  the  proposed  regulation  was 
forwarded  on  December  18, 1980,  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition  and  Forestry  of 
the  Senate. 


This  proposed  regulation  was  also 
submitted  to  the  FIFRA  Scientific 
Advisory  Panel  on  November  26,  1980, 
for  its  review,  as  required  by  sec.  25(d) 
of  FIFRA,  (Sec.  25,  Pub.L.  92-515,  86  Stat, 
973;  Pub,L,  94-140,  89  Stat,  753:  7  U.S.C. 
136  et  seq.) 

Dated:  December  19.1980 
Robert  V.  Brown, 

Acting  Deputy  As.-iistant  Administratnrfor 
Pesticide  Programs 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  the  Oglala 
Sioux  Indian  Tribe  in  South  Dakota 

Pursuant  to  the  authority  set  forth  in 
Section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economii:  distress  of 
the  needy  members  of  the  Oglala  Sioux 
Indian  Tribe  on  the  Pine  Ridge  Indian 
Reservation  in  South  Dakota  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought  substantially  reducing  range 
forage  and  hay  production,  thereby 
creating  a  serious  shortage  of  feed  and 
causing  increased  economic  distress. 
This  reservation  is  designated  for  Indian 
use  and  is  utilized  by  members  of  the 
Oglala  Sioux  Indian  Tribe  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for'such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determination.s, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  an  acute 
distress  area  and  authorize  the  donation 
of  feed  grain  owned  by  the  Commodity 
Credit  Corporation  to  livestock  owners 
who  are  determined  by  the  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utilizing  such  lands.  These 
donations  by  the  Commodity  Credit 
Corporation  may  commence  upon 
signature  of  this  notice  and  shall  be 
made  available  through  May  10, 1981,  or 
to  such  other  time  as  may  be  stated  in  a 


notice  issued  by  the  Department  of 
Agriculture. 

Signed  at  Washington.  D.t.  on  December 
18, 1980. 
|ohn  E.  Gibbs, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

|KR  Doc  80-40255  P.led  12-29-80.  8:45  am] 
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Feed  Grain  Donations  for  the  Crow 
Creek  and  Lower  Brule  Indian  Tribes  in 
South  Dakota 

Pursuant  to  the  authority  set  forth  in 
Section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Crow  Creek 
and  Lower  Brule  Indian  Tribes  in  South 
Dakota  has  been  materially  increased 
and  become  acute  because  of  severe 
and  prolonged  drought  substantially 
reducing  range  forage  and  hay 
production,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  The  Indian 
reservations  involved  are  designated  for 
Indian  use  and  are  utilized  by  members 
of  the  Crow  Creek  and  Lower  Brule 
Tribes  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribes  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribes  to  be  an  acute 
distress  area  and  authorize  the  donation 
of  feed  grain  owned  by  the  Commodity 
Credit  Corporation  to  livestock  owners 
who  are  determined  by  the  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribes  utilizing  such  lands. These 
donations  by  the  Commodity  Credit 
Corporation  may  commence  upon 
signature  of  this  notice  and  shall  be 
made  available  through  May  10, 1981,  or 
to  such  other  time  as  may  be  stated  in  a 
notice  issued  by  the  Department  of 
Agriculture. 


Signed  at  Washington,  DC.  on  December 
18,  1980. 
John  E.  Gibbs, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

\VV.  Doc   80-40254  Filed  12-29-80:  8  45  am| 
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Commodity  Credit  Corporation 

Determinations  Regarding  the  1981- 
Crop  Loan  Rate  for  Upland  Cotton  and 
for  Extra-Long  Staple  (ELS)  Cotton, 
the  Payment  Rate  for  ELS  Cotton,  and 
the  Loan  Program  for  Seed  Cotton 

agency:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice  of  determination  of  the 

1981 -crop  loan  rates  for  upland  and  ELS 

cotton,  the  payment  rate  for  ELS  cotton, 

and  the  loan  program  for  seed  cotton. 

SUMMARY:  The  purpose  of  this  notice  is 
to  set  forth  the  basis  for  the 
determinations  announced  by  the 
Secretary  of  Agriculture  on  October  31, 

1980  with  respect  to  (1)  the  1981  loan 
rate  for  Strict  Low  Middling  (SLM)  one 
and  one-sixteenth  inch  upland  cotton 
(micronaire  3.5  through  4.9)  at  average 
location  in  the  United  States,  (2)  the 

1981  loan  rate  and  a  payment  rate  with 
respect  to  the  1981  crop  of  ELS  cotton, 
and  (3)  the  1981  loan  program  for  seed 
cotton. 

These  determinations  were  required 
to  be  made  by  the  Secretary  in 
accordance  with  provisions  of  Sections 
101(f)  and  103(f)  of  the  Agricultural  Act 
of  1949,  as  amended,  and  Section  5(a)  of 
the  Commodity  Credit  Corporation 
Charter  Act,  as  amended. 
EFFECTIVE  DATE:  December  29, 1980. 
ADDRESS:  Director,  Production 
Adjustment  Division,  ASCS-USDA,  3630 
South  Building,  P.O.  Box  2415, 
Washington,  D.C.  20013 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  V.  Cunningham,  Chief  Program 
Analysis  Branch,  Production  Adjustment 
Division,  ASCS,  P.O.  Box  2415, 
Washington,  D.C.  20013,  (202)  447-7873. 
The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  Notice  of  Determinations  and  the 
impact  of  implementing  each  option  is 
available  from  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
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Secretary's  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  "not  significant." 
The  title  and  number  of  the  federal 
assistance  program  that  this  notice 


1 : 1. .  I 


Final  Detennmations 

1.  Upland  Cotton  Loan  Rate.  Based  on 
the  formula  prescribed  in  Section  103(f) 
of  the  Agricultural  Act  of  1949,  as 
amended  (hereinafter  referred  to  as  the 


The  Northern  Europe  calculation  is  as 
follows: 


<1)  Average  Northern  Europe  quota^on  for  SM 
1-Vi»  inch  cotlon  July  1  through  Oct.  14,  1980 

(2)  Average  difference  tjetween  average  IMontv 
ern  Europe  quotation  and  the  US  spot  market 


95-35 
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minimum  total  support  is  99.0  cents  per 
pound  (55  percent  of  parity),  and  the 
maximum  total  support  is  $1.62  per 
pound  (90  percent  of  parity). 
Supplies  of  ELS  cotton  are  projected 

tn  rnntiniip  tioVit  rlnrino  tVip  rpm^itirlpr  nf 


will  be  held  in  the  South  Agriculture 
Building,  12th  Street  and  Independence 
Avenue,  SW.,  Room  3840,  beginning  at  8 
a.m. 
This  Committee,  comprised  of  12 

r^nnm V»orc   frr\m   Q   Krr\aH   cnpntnim  nf 


DATE:  Since  these  rates  have  already 
gone  through  full  notice  and  comment 
procedures  when  they  were  originally 
established  for  Reeve,  the  institution  of 
shovt'-cause  procedures  on  these  rates  is 

iinnprpt!";arv  anA  tViPV  arp  pffprtivp  nn 
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Secretary's  Memorandum  1955  to  Final  Determinations  The  Northern  Europe  calculation  is  as 

implement  Executive  Order  12044  and  ^i  Upland  Cotton  Loan  Rate.  Based  on  follows: 

has  been  classified  "not  significant."  the  formula  prescribed  in  Section  103(f]  ,„  ^^^^^^^  ^^^,^,„  ^^,^^  <,^„,,,„„  ,„,  s„ 

The  title  and  number  of  the  federal  of  the  Agricultural  Act  of  1949,  as  i  v,.  inch  cotton  juiy  i  ttirough  oci  u.  i98o         95  35 

assistance  program  that  this  notice  amended  (hereinafter  referred  to  as  the  <^',,^--^,*«;--  ^TZ^f^,  ^^^^ 

applies  to  are;  Title-Commodity  Loans  "1949  Act"),  the  loan  rate  for  Strict  Low  average  for  slm  iv,.  inch,  mic.  3.5  through 

and  Purchases;  Number-10.051;  as  found  Middling  (SLM),  one  and  one-sixteenth  ^  9  Apr.  is  through  oct.  15,  iseo -ii  is 

.     "1         ,        '      _     ,         ,  _,             ,.  .       ,          1       J        /.         ,      •               •       oE  (3)  Adjusted  Nonhern  Europe  average 84.17 

in  the  Catalog  of  Federal  Domestic  inch  upland  cotton  (micronaire  3.5  ,4, 90  pe,ceni  of  adjusted  average 75  7s 

Assistance.  through  4.9)  at  average  location  in  the 

imJai^:S^;!;:it^::  t^'^^  '^S^l^::^^^^:'  ''  ,    According^^the  1981  upland  cotton 

rm^u^ytrete"  Th"rlfore.  calculated  u'sing'  the  domestic  spot  '"^Th  ^o^n'l     eTfor^Sro^ELS 

review  as  established  by  OMB  Circular  market  prices  as  required  by  Section  ,„fi;„^V99  0  cents  per  poind,  and^ 

A-95.  was  not  used  to  assure  that  units  lUJiij  or  tne  ly-iy /\ci.  navment  rate  is  zero  Section  lOlff)  of 

of  local  government  are  informed  of  this  ^^^  '-.T^oMara^^erSnTofi:'  fh^S^t^r^.u-^^^^^^^^  price  s^port 

^'''°"-  .       ^.^.        .     ..                 ,  average  price  (vveishted  by  n-aiket  and  shall  be  made  available  to  cooperators 

A  notice  that  determinations  were  to  ^^^^^  ^^  ^^^^  ^  Vic-inch  upland  cotton  for  the  1968  and  each  subsequent  crop  of 

be  made  with  respect  to  these  (micronaire  3.5  through  4.9)  quoted  in  ELS  cotton,  if  producers  have  not 

provisions  of  the  Agricultural  Act  of  ^^^  designated  United  St.Mrs  spot  disapproved  marketing  quotas  therefor. 

1949.  as  amended,  and  the  Commodity  markets  durir,"  the  five  year  pniiod  through  loans  at  a  leva*  which  is  not  less 

Credit  Coporation  Chater  Act.  as  J~A\r.o  I  .iv  Vi''ici'i.i  pxrli'^r';-.-'  t^ip  vear  'han  85  percent  or  more  than  135  percent 

amendi'd,  was  published  111  the  Federal  ^^.j^  j^.  j-j^.^ggi  3^,^  ('p,y  vt-  '  \\  ith  the  "^  excess  of  the  loan  level  established 

Register  on  August  29, 1980  (45  PR  j^^^^gj  g^^^ggg     .j^^  ^^  (Vj'yo  perct^nf  of  f^''  Strict  Low  Middling  1-1/15  inch 

57751)  in  accordance  with  5  U.S.C.  553  ^^^.,  averd"e  for  the  fifteen-week  period  upland  cotton  of  such  crop  at  average 

and  Executive  Order  12044.  Interested  b°"'n.ain<'''lu!v  1  1930  of  the  five  lowest  location  in  the  United  States  (except 

persons  were  given  until  October  28,  ^^';;,j  growths  of  the  growths  quoted  for  that  such  loan  level  for  ELS  cotton  shall 

1330,  to  submit  recommendations.  ''^{xni  Midd'ip"  'SM)  iV'is-inch  cctton  '"  "o  event  be  less  than  35  cents  per 

views,  and  comments.  qI.F.  Northern  Europe  (adjusted  pound).  Section  101  (f)  also  provides  fc>r 

A  total  of  nine  responses  were  downward  h^  the  average  difference  P^ice  support  payments  at  a  ratvi  wmcti 

received  concerning  the  loan  rate  for  during  the  period  April  15. 1«80,  through  together  v/ith  the  loan  .evel  establisneu 

uDland  cotton  or  the  seed  cotton  loan  Ortob'  r  15.  1080. 1  etween  such  average  for  such  crop,  snail  be  not  less  Ih.i^n  55 

program.  Five  persons  from  Texas,  two  Northern  Eurn;n-  pr^.P  quotatior.  for  percent  or  more  than  90  percent^  o;  the 

from  Arkansas,  and  one  each  from  such  quality  of  critton  and  the  market  P-^-"ly  pr-cc  for  ELa  cotton  as  01  tne 

Washington.  D.C.  and  California  quotations  in  the  designated  United  ^ontn  .n  which  the  payment  la'e  ss 

responded.  States  spot  markets  for  SLM  iy,6-inch  determined  is  announ.^ed.  Section  4C1  o. 

Of  the  eight  responses  concerning  the  cotton  (micronaire  3.5  through  4.9)).  tfe  1949  Act  rt^quires  that,  in 

loan  rate  for  upland  cotton,  two  Ln  no  event,  however,  shall  such  loan  detcnriining  the  level  of  support  m 

recommended  a  loan  rate  of  52.46  cents.  level  be  less  than  48  cents  per  pound.  f  ^"«  O'  \he  minimum  .evel  pre.crjoed 

and  four  others  reccmmc^nded  levels  Farther,  if  the  level  which  is  dc-lermined  f«'  ^-^f  ccaon,  cons.u.iration  s..aJ  L.e 

which  were  outside  legislative  authoritv.  based  upon  the  calculation  of  the  g';«n  to  the  supply  ot  lie  commodity  ,n 

Four  persons  stated  that  the  loan  level  ^  average  Northern  Europe  qaolation  relation  to  the  demand  .herefor.  the 

likely  to  be  in  effect  would  be  results  in  a  loan  level  that  is  less  than  Pnce  levels  at  w.v.ch  otner  commodities 

insufficient  when  conipared  to  tlie  cost  the  level  which  is  determined  based  on  are  being  supported    he  avai!.l.:!.ty  0. 

of  producing  upian  cotton.  the  calculation  of  the  average  United  funds,  the  perisnabiluy  o,  Me 

,  ciiytps  «nnt -n-rkpf  nri-p  tl'-" '^i^-rpiarv  commodity,  the  importance  ot  trie 

One  comment  was  received  ^''^'^s  spot  .n.rket  pri.e.  t.t     b..oretdr>  ,,,.^.,^.^-,^i  ,„  ..orir  iltun.  and  t'.p 

ronrprnine  the  loan  rat"  and  navrrent  ^^^^  increase  the  loan  k-. ..!  to  yach  level  ' om.nodity  tc  .gricjliurc  and  t.,e 

concernmg  ine  loan  rat.,  ana  payment  -      St  r-etarv  deems  aDnionriat°  but  national  economy,  the  ability  to  dispose 

rate  for  ELS  cotton  recomnend.ng  a  ^s  he  Sea  e  ary  re.n  s  ai_   .  op^  ,at.,  ^^^  ^^^^^^  ^^             ^            ^ 

loan  rate  of  99.0  cents  and  a  payment  "Ot  in  excess  01  ta.  le^  «' ^"i  n  .^  ...nnort  oneration  'he  need  for 

_„.      r                                      ^^  determined  based  upon  the  calculation  support  operduon.  .ne  necu  icr 

rate  01  zero.                          ,    ,  .,    .  of  the  the  average  United  States  spot  offsetting  temporary  losses  of  export 

Five  persons  recommended  that  a  market  price  markets,  and  the  abiliiy  and  willingness 

seed  cotton  loan  program  be  instituted  '    ^^^  spot'market  calculation  is  as  of  producers  to  keep  supplies  in  line 

for  the  1981  crop.  No  respondent  follows;  (1)  Weighted  averace  spot  with  demand, 

opposed  the  program.  market  prices  for  SLM  1-1/ !!)  inch  The  loan  rate  of  52.46  cents  per  pouna 

All  comments  received  were  duly  unlund  cotton,  micronaire  3.5  through  for  1981-crop  upland  cotton  is  basis  3.5 

considered  were  within  statutory  49.                                                    °  through  4.9  micronaire.  This  rate  must 

authority.  .'     ,,„_,,,        ,,,    .„.,    .- .„       ,  be  converted  to  average  micronaire  by 

It  was  essential  that  these  '^''^"'  Zr  ^""^^  "  ■ '  't^  '  t]  1  '!n  !'  deducting  0.85  cents-the  estimated 

11  was  esscm.di  ui.ji  iiit-b«  August  19/G  through  lulv  19.'7  -  71.. 59  (Rnts.  .         .      ,    j     .  .     ^i           1      j       ,     r 

determinations  be  announced  as  scon  as  August  1977  ihiou^^h  julv  1978  -  51.1.^  cents.  premium  included  in  the  upland  rate  tor 

possible  so  that  farmers  could  make  August  1978  through  jurv  19.-0  -  61.01  cents.  3-5  through  4.9  micronaire— before  it  can 

their  farming  and  marketing  plans.  Ausutt  1979  through  July  1980  ■  08.87  cents.  serve  as  the  basis  for  the  ELS  loan  rate. 

Accordingly,  these  determinations  with  (2)  Average  of  the  five  years.  The  possible  range  of  the  loar  -ate  for 

respect  to  the  1981  crops  of  uolan.  ELS.  excluding  the  highest  and  lov.'est  years;  El-S  cotton  is  95.48  to  121.28  cei.::-  "l^i 

and  seed  cotton  were  announced  by  the  55.29  4-  61.01  -I-  68.87  /  3  =  61.72  cents.  percent  to  135  percent  in  excess  of  the 

Secretary  on  October  31. 1980.  The  basis  (3)  Loan  rate  based  on  U.S.  spot  adjusted  rate  for  upland  cotton).  The 

for  these  determinations  is  set  forth  market  calculation;  61 .72  x  0  85  =  52.46  parity  price  for  ELS  cotton  applicable  for 

herein  cents.  October  1980  is  $1.80  per  pound.  The 


85804 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Notices 


request  to  $32,188.56  exclusive  of  profit. 
to  reflect  actual  rather  than  estimated 
August  costs,  and  a  change  from  flight 
hours  to  seat  miles  as  a  basis  for 


Katherine  K.  Wallman,  Deputy  Director  for 
Social  Statistics.  Office  of  Federal 
Statistical  Policy  and  Sta.ndards.  $5.512— to 
bepaidl/l2/81 


Dated;  December  23. 1980. 
Vincent  P.  Barabba, 

Director,  Bureau  of  the  Census. 

|FR  Doc.  8O-40.'>40  Filed  12-29-80;  8:45  am) 
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minimum  total  support  is  99.0  cents  per 
pound  (55  percent  of  parity),  and  the 
maximum  total  support  is  $1.62  per 
pound  (90  percent  of  parity). 

Supplies  of  ELS  cotton  are  projected 
to  continue  tight  during  the  remainder  of 
the  1980/81  marketing  year.  Stocks 
carried  into  the  1981/82  marketing  year, 
which  begins  on  August  1.  1981.  are 
projected  at  31,000  bales.  The  market 
price  for  ELS  cotton  is  likely  to  be 
sufficient  incentive  for  producers  to 
increase  their  plantings  of  ELS  cotton  in 
1981/82.  Therefore,  there  is  no  need  to 
provide  a  total  support  above  the 
minimum  level  of  55  percent  of  parity. 
and  there  is  no  need  to  provide  a  direct 
support  payment  for  the  1981  crop  of 
ELS  cotton. 

It  is  determined  that  the  loan  rate  for 
1981-crop  ELS  cotton  is  99.0  cents  per 
pound.  Since  99.0  cents  per  pound  is 
equal  to  the  statutory  minimum  of  55 
percent  of  the  October  1980  parity  price 
for  ELS  cotton,  no  support  payments  are 
required  to  be  made. 

The  loan  rate  of  99.0  cents  per  pound 
for  1981-crop  ELS  cotton  would 
encourage  the  production  of  ELS  cotton 
for  the  marketplace  and  minimize 
government  expenditures  for  the  ELS 
program.  This  level  is  expected  to 
provide  adequate  returns  to  ELS 
producers  and  would  not  constrict 
export  sales  or  domestic  mill  use. 

3.  The  seed  cotton  loan  program  has 
been  reviewed,  and  it  has  been 
determined  that  seed  cotton  from  the 
1981  crops  of  upland  and  ELS  cotton  will 
again  be  elegible  for  loans.  Recourse 
loans  are  offered  to  producers  of  seed 
cotton  pursuant  to  the  Commodity 
Credit  Corporation  Charter  Act  as  a 
means  of  affording  interim  financing  to 
producers  until  their  cotton  is  ginned  in 
the  form  in  which  it  can  be  marketed 
and  eligible  for  regular  nonrecoure  loans 
under  the  upland  and  ELS  cotton 
programs  under  the  provisions  of  the 
1949  Act,  as  amended. 

Detailed  regulations  concerning  the 
seed  cotton  loan  program  will  be 
published  later. 

Signed  at  Washington,  D.C.  on  December 
22,  1980. 
fim  Williams, 

Acting  Secretary  of  Agriculture. 

|fR  Out.  8{W0391  Filed  12-29-80.  8;45  am| 
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Forest  Service 

National  Forest  System  Advisory 
Committee;  Meeting 

The  National  Forest  System  Advisory 
Committee  will  meet  in  Washington, 
D.C.  January  15-16. 1981.  The  meeting 


will  be  held  in  the  South  Agriculture 
Building,  12th  Street  and  Independence 
Avenue,  SW.,  Room  3840,  beginning  at  8 
a.m. 

This  Committee,  comprised  of  12 
members  from  a  broad  spectrum  of 
geographic  and  interest  areas,  advises 
the  Secretary  of  Agriculture  and  the 
Forest  Service  on  the  planning  and 
management  of  the  National  Forests. 
The  purpose  of  the  meeting  is  to  bring  to 
completion  subcommittee  positions  or 
recommendations  on  energy  (biomass. 
transmission  corridors,  small 
hydroelectric  facilities,  and  energy 
minerals).  Resources  Planning  Act, 
human  resources  programs  (and  their 
use  in  achieving  National  Forest 
outputs),  and  subjects  recommended  for 
further  study  and  evaluation.  This  will 
include  non-Forest  uses  on  Forest  lands 
and  information  on  land  grant  college 
assistance  to  States  and  Federal 
agencies  as  in  the  case  of  the  Range 
Improvement  Task  Force  at  New  Mexico 
State  University. 

Phillip  L.  Thornton.  Acting  Deputy 
Assistant  Secretary  for  Natural 
Resources  and  Environment,  and  Kay 
Ceniceros.  Advisory  Committee 
chairperson,  will  cochair  the  meeting. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Floyd  J.  Marita.  Executive 
Secretary.  USDA-Forest  Service.  P.O. 
Box  2417,  Room  3021-S.  Washington. 
D.C.  20013.  telephone  (202)  447-6341. 
Written  statements  may  be  filed  with 
the  Committee  before  or  after  the 
meeting. 
Jerome  A.  Miles, 
Deputy  Chief 
December  22. 1980. 

IKR  Doc,  80-4a:i5g  Filed  12-29-BO  « .15  ;im| 
BILLING  CODE  3410-11-M 


CIVIL  AERONAUTICS  BOARD 

Alaska  International  Air,  Inc.;  Service 
Mail  Rates  Investigation 

agency:  Civil  Aeronautics  Board. 

action:  Summary  of  Order  80-12-107 
modifying  the  temporary  subsidy  mail 
rate  for  Alaska  International  Air.  Inc.. 
effective  November  4,  1980, 
retroactively. 

SUMMARY:  The  Board  adopted  an  order, 
modifying  Alaska  International  Air's 
temporary  mail  rates  as  prescribed  by 
Order  80-10-1.  insofar  as  they  relate  to 
points  in  the  Aleutian  Islands.  Instead, 
the  final  mail  rates  established  by  Order 
80-5-33  for  Reeve  Aleutian  Airways  for 
mail  service  to  points  in  the  Aleutians 
will  apply  to  AIA. 


DATE:  Since  these  rates  have  already 
gone  through  full  notice  and  comment 
procedures  when  they  were  originally 
established  for  Reeve,  the  institution  of 
shovtf-cause  procedures  on  these  rates  is 
unnecessary  and  they  are  effective  on 
and  after  November  4. 1980,  the  date  on 
which  Alaska  International  Air  filed  its 
rate  petition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Bonanno.  Jr..  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board.  1825 
Connecticut  Ave..  N.W..  Washington. 
D.C.  20428. 

The  complete  text  of  Order  80-12-107 
is  available  from  our  Distribution 
Section.  Room  516. 1825  Connecticut 
Ave..  N.W..  Washington,  D.C.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  80-12-107 
to  the  Distribution  Section.  Civil 
Aeronautics  Board,  Washington.  D.C. 
20428. 

By  the  Civil  Aeronautics  Board;  December 
19,  1980. 
Phyllis  T.  Kaylor. 

Secretary. 

|FR  Om    BO-«):iBC  Fili'd  12-29-80.  8  45  dm\ 
BILLING  CODE  6320-01-M 

[Order  80- 1 2-94;  Docket  36504] 

Mississippi  Valley  Airlines,  Inc.;  Intent 
To  Terminate  Essential  Air  Service  at 
Ottumwa,  Iowa 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  offices  in  Washington,  D.C. 
on  the  18th  day  of  December,  1980. 
Application  of  Mississippi  Valley 
Airlines.  Inc.  for  compensation  for 
losses  in  providing  essential  air 
transportation  at  Ottumwa,  Iowa,  under 
section  419(a)(3)  of  the  Federal  Aviation 
Act  of  1958,  as  amended;  Docket  38504. 

On  July  21, 1980,  Mississippi  Valley 
Airlines,  Inc.  (MVA)  filed  a  notice  of 
intent  to  terminate  essential  air  service 
at  Ottumwa.  Iowa,  effective  August  20, 
1980.  By  Order  80-8-108.  August  20, 
1980.  we  prohibited  the  carrier  from 
suspending  or  reducing  its  servcie  at 
Ottumwa  for  a  30-day  period,  through 
September  19. 1980.  > 

On  October  22,  1980.  MVA  filed  an 
application  for  compensation  for  losses 
at  Ottumwa  for  the  period  August  20 
through  September  19. 1980,  inclusive. 
The  carrier  porvided  a  detailed 
explanation  of  its  estimated  traffic, 
revenue,  expenses,  and  operating 
statistics  and  sought  interim 
compensation  of  $39,989,07,  excluding 
profit,  for  each  30-day  period  of  forced 
service.  On  Novmeber  17,  1980,  the 
carrier  reduced  its  compensation 


'  We  have  since  extended  ihe  cariier's  obligation 


Federal  Register  /  Vol.  45.  No.  251   /  Tuesday.  Dccpmbcr  30.  1980  /  Notices 


85805 


SUPPLEMENTARY  INFORMATION:  A  notice 
of  "Final  Countervailing  Duty 
Determination."  T.D.  76-13.  was 
published  in  the  Federal  Register  of 
januiiry  9.  1976  (41  FR  1588-89).  The 


ad  valorem  for  any  company  for  the 
period  January  1977  through  September 
1979.  The  Government  of  Korea  argued 
that  this  level  was  de  minimus. 

On  January  1,  1980.  Title  I  of  the  Trade 


and  may  request  disclosure  and/or  a 
hearing  on  or  before  January  14. 1981. 

The  Department  will  publish  a  notice 
of  fin.i!  results  of  administrative  review 
after  analvsis  of  issues  raised  in  written 
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request  to  $32,188.56  exclusive  of  profit. 
to  reflect  actual  rather  than  estimated 
August  costs,  and  a  change  from  flight 
hours  to  seat  miles  as  a  basis  for 
allocating  most  indirect  expenses. 

We  have  reviewed  MVA's  application 
and  find  that  the  information  contained 
therein  reasonably  supports  the 
requested  compensation  on  an  interim 
basis  with  but  one  exception.  We  are 
reallocating  certain  indirect  expenses 
using  revenue  passenger  miles  rather 
than  seat  miles.  This  reduces 
compensation  to  $30,305,  exclusive  of 
profit,  for  each  30-day  period  of 
compulsory  service.  A  profit  elument 
will  be  considered  when  we  propose  a 
final  settlement  of  the  carrier's  claim. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958.  as  amended, 
particularly  sections  102,  204,  419,  and 
1002(d)  thereof,  and  the  regulations 
promulgated  irtvl4  CFR  302' and  304: 

1.  We  set  thejinterim  level  of 
compensation  fpr  losses  sustained  by 
Mississippi  Valley  Airlines,  Inc.  by 
virtue  of  its  provision  of  essential  air 
transportation  at  Ottumwa,  Iowa  at 
$120,737  for  each  scheduled  flight 
completed  beginning  August  20,  1980, 
subject  to  a  maximum  compensalon  of 
$30,305  per  30-day  period: 

2.  This  proceeding  shall  remain  open 
pending  entry  of  an  order  fixing  the  final 
rate  of  compenstaiton.  and  the  amount 
of  such  rate  of  compensation  may  be  the 
■same  as,  lower  than,  or  higher  than  the 
interim  rate  of  compensation  set  here; 
and 

3.  We  shall  serve  the  order  upon  all 
parties  to  this  proceeding. 

We  shall  pubHsh  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor. 

Secretary. 

|KR  Dot.  HO-40379  Filed  \Z-Z<}-m:  a,45  ,ini| 
BILLING  CODE  6320-01-M 


DEPARTMENT  OF  COMMERCE 

Senior  Executive  Service;  Bonuses 

Below  is  a  listing  of  Senior  Executive 
Service  employees  who  are  scheduled  to 
receive  bonuses: 

Allan  H.  Young,  Deputy  Director  Bureau  of 
Economic  Analysis.  $5.512 — to  be  paid  1/ 
12/81 

Robert  P.  Parker,  Chief,  National  Income  and 
Wealth  Division,  Bureau  of  Economic 
Analysis,  $5,512— to  be  paid  l/l2/8t 

Carol  S.  Carson,  Chief,  Current  Business 
Analysis  Division,  Bureau  of  Ecnnomic 
Analysis,  $5,512— to  be  paid  1/12/81 

Beatrice  N.  Vaccara,  Director.  Bureau  of 
Industrial  Economics,  $5,512 — to  be  paid  1/ 
12/81 


Katherine  K.  Wallman,  Deputy  Director  for 
Social  Statistics,  Office  of  Federal 
Statistical  Policy  and  Standards,  $5,512 — to 
be  paid  1/12/81 

Jo  Ann  Sondey-Hersh, 

Executive  Secretary.  Econowic  and 

Statistical  Affairs  Performance  Appraisal 

System. 

|KR  Out.  80-WH69  r.U'd  12-29-81/  3^.5  H;n| 
BILLING  CODE  3S10-BS-M 


Bureau  of  the  Census 

Neighborhood  Statistics  Program; 
Application  Deadline  Extension 

The  Director  of  the  Bureau  of  the 
Census  is  issuing  below  a  statement  that 
extends  the  application  deadline  of  the 
1980  census  Neighborhood  Statistics 
Program  from  December  31, 1980,  to  June 
30, 1981.  The  final  criteria  for  program 
participation  and  an  explanation  of  the 
application  procedure  were  announced 
in  the  November  21, 1979.  issue  of  the 
Federal  Register  (Vol.  44,  Number  226, 
pages  06862  and  66863).  Expressions  of 
interest  in  this  program  or  requests  for 
further  information  should  be  sent  to  the 
Director,  Bureau  of  the  Census, 
Washington,  D.C.  20233. 

1980  Census  Neighborhood  Statistics 
Program 

Because  of  the  great  interest  that  has 
been  expressed  in  the  Neighborhood 
Statistics  Program,  the  Bureau  of  the 
Census  is  extending  the  application 
deadline  for  program  participation  to 
June  30,  1981.  The  new  deadline  is  the 
date  by  which  ail  documentation 
described  below  must  be  submitted  to 
the  Bureau. 

Any  locality  which  is  interested  in  the 
Neighborhood  Statistics  Program  but 
has  not  yet  notified  the  Census  Bureau 
is  urged  to  do  so  as  soon  as  possible. 
Participation  in  the  program  should  be 
initiated  by  a  written  request  from  either 
the  chief  elected  official  of  Ihe  local 
government  or  an  appropri.ite  officer  of 
a  central  neighborhood  council  or 
coalition  that  represents  all 
neighborhoods  in  the  locality.  The 
request  should  include  a  description  of 
how  the  neighborhoods  meet  the  final 
criteria  and  a  map  showing  the 
boundaries  of  all  the  neighborhoods. 
The  letter  requesting  participation  also 
sho'.ild  designate  a  person  who  will 
coordinate  program  activities  in  the 
locality  and  serve  as  contact  person  for 
the  Bureau  of  the  Census. 


Dated:  December  23, 1980. 
Vincent  P.  Barabba. 

Director,  Bureau  of  the  Census. 

|FR  Doc.  80-40540  Filed  12-29-80;  8:45  am) 
BILLING  CODE  3510-07-M 


Economic  Development 
Administration 

Senior  Executive  Service  Performance 
Awards 

As  authorized  by  5  USA  5384,  notice 
is  hereby  given  that  the  following  senior 
executives  in  the  Department  of 
Commerce.  Economic  Development 
Administration  will  receive  SES 
performance  awards  in  the  amount  of 
$5,500  on  January  25, 1981: 

SES  Members: 
Harold  W.  Williams,  Deputy  Assistant 

Secretary 
George  T.  Karras,  Deputy  Assistant 
Secretary  for  Economic  Development 
Operations 
John  E.  Corrigan,  Director,  Philadelphia 

Regional  Office 
Dated:  December  22,  1980. 
Robert  T.  Hall, 

Assistant  Secretary  for  Economic 
Development. 

|FR  Doc.  BO-4043.';  Filed'  12-29-80;  3:4.5  Hm\ 
BILLING  CODE  3510-24-M 


international  Trade  Administration 

Footwear  From  Republic  of  Korea; 
Preliminary  Results  of  Administrative 
Review  of  Countervailing  Duty  Order 
and  of  Tentative  Determination  To 
Revolve 

agency:  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order  and  of 
Tentative  Determination  to  Revoke. 

SUMMARY:  This  notice  is  to  advise  the 
public  that,  as  a  result  of  an 
administrative  review  of  the 
countervailing  duty  order  on  footwear 
from  the  Republic  of  Korea,  the 
Department  of  Commerce  hag 
tentatively  determined  to  revoke  such 
order  on  the  grounds  that  net  suiisidies 
have  been  de  minimis  for  at  least  two 
years.  Interested  parties  are  invited  to 
comment  on  this  decision. 

EFFECTIVE  DATE:  December  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Josephine  Russo,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Room  1126, 
Washington,  D.C.  20230  (202-377^023). 
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include  supplying  specialized  consulting 
services. 

Eligibility  Requirements:  There  are  no 
restrictions.  Any  profit  or  non-profit 

inctitiitinn  la  plioihlp  tn  .submit  an 


processing  standards.  Interpretation 
number  7  to  Federal  Standard  COBOL 
{FIPS  Pub  21-1)  is  being  recommended 
for  Federal  use.  It  pertains  to  the 
nrri  iBt;  rlaiica 


Issues 

The  situation  of  concern  arises  where 
there  are  occurrences  of  a  data  item 
which  lie  beyond  the  maximum 


Federal  Register  /  Vol.  45.  No.  251   /  Tupsday.  December  30.  1980  /  Notices 


85805 


SUPPLEMENTARY  INFORMATION:  A  notice 
of  "Final  Countervailing  Duty 
Determination,"  T.D.  76-13,  was 
published  in  the  Federal  Register  of 
januiJry  9.  1976  (41  FR  1588-89).  The 
notice  stated  that  the  Treasury 
Department  has  determined  that  exports 
cf  rubber  and  ncn-rubber  footwear  from 
the  Republic  of  Korea  were  provided 
bounties  or  grants,  within  the  meaning 
of  section  303  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1303)("the  Act").  Accordingly, 
imports  into  the  United  Stales  of  this 
merchandise  were  subject  to 
countervailing  duties.  Concuirenlly  with 
that  determination,  however.  Treasury 
published  T.D.  76-14  (41  FR  1587-88)  " 
waiving  the  imposition  of  those  duties 
on  rubber  footwear  under  the  authority 
of  section  303(d)  of  the  Act. 

The  term  "rubber  footwear"  as  used 
throughout  this  proceeding  co\  eis 
footwear  which  is  either:  (1)  over  50 
percent  by  weight  of  rubber  or  plastics; 
o.'-  (2)  over  50  percent  by  weight  of  a 
combination  of  fibers  with  rubber  or 
plastics,  with  at  least  10  percent  by 
weight  of  rubber  or  plastics.  Such 
footwear  is  currently  classifiable  under 
items  700.51,  700.52,  700.53,  700.54  and 
700.58  (both  formerly  700.55),  or  700.(30. 
Tariff  Schedules  of  the  United  States 
(TSUS),  "Non-rubber  footwear"  covers 
all  other  footwear  classifiable  under 
Part  I,  Subpart  A,  of  Schedule  7  of  the 
TSUS. 

The  countervailable  programs  under 
the  Final  Determination  are:  (1) 
preferential  short-term  export  financing, 
(2)  special  tax  benefits  provided  to 
enterprises  located  in  the  Masan  Free 
Trade  Zone,  (3)  tax  benefits  resulting 
from  the  inclusion  in  loss  accounts  of 
reserve  funds  for  losses  accruing  from 
overseas  activities,  and  (4j  accelerated 
depreciation  of  fixed  assets  utilized  for 
export  production.  The  Treasury 
Department  found  that  Korean 
manufacturers  or  exporters  of  footwear 
received  bounties  or  grants  of  0.7 
percent  ad  valorem. 

On  November  19, 1979,  the  Treasury 
Department  received  a  request  for 
revocation  of  the  order  from  the 
Government  of  the  Republic  of  Korea.  In 
its  submission,  the  Republic  of  Korea 
alleged  that  only  three  footwear 
companies  received  benefits  from 
reserve  funds  and  that,  for  more  than  a 
two-year  period  (through  September 
1979),  reserve  fund  benefits  were  less 
than  0.3  percent.  Four  other  cotnpanies 
were  located  in  the  Masan  Free  Trade 
Zone.  Only  one  of  these  exported 
footwear  after  1976,  and  it  ceased 
exporting  to  the  United  States  after  May 
1977.  With  regard  to  all  of  the  programs, 
total  benefits  did  not  exceed  0.3  percent 


ad  valorem  for  any  company  for  the 
period  January  1977  through  September 
1979.  The  Government  of  Korea  argued 
that  this  level  was  de  minimus. 

On  January  1,  1980,  Title  I  of  the  Trade 
Agreements  Act  of  1979  (93  Stat. 
150)( "the  TAA")  went  into  effect.  On 
January  2.  1980,  the  authority  for 
administering  the  countervailing  duty 
law  was  transferred  from  the  Treasury 
Department  to  the  Department  of 
Commerce  ("the  Department").  Because 
Korea  was  not  a  "country  under  the 
Agreement"  (as  defined  in  section  701(b) 
of  Ihe  Act),  the  Department  revoked  the 
waiver  on  February  21,  1980  for  rubber 
footwear  (45  FR  12860).  On  April  7,  1980, 
liquidation  was  suspended  on  all 
shipments  of  footwear  from  Korea 
entered,  or  withdrawm  from  warehouse, 
for  consumption  retroactive  to  January 
1,  1980.  Subsequently,  the  Department 
conducted  an  administrative  review  of 
the  information  submitted  by  the  Korean 
Government.  We  confirmed  that  the 
benefits  received  by  the  exporting  firms 
were  no  more  than  0.30  percent  ad 
valorem  from  January  1977  through 
December  1979. 

We  verified  the  information  by 
examining  Korean  Government  laws 
and  documents:  company  books  and 
records:  and  consulting  with  economic 
officials  of  the  United  States  consulate 
in  the  Republic  of  Korea. 

As  a  result  of  our  administrative 
review,  we  preliminarily  conclude  that 
the  imported  merchandise  has  not 
benefitted  from  more  than  de  minimis 
net  subsidies  for  at  least  the  two-year 
period  specified  in  section  355.42, 
Commerce  Regulationas.  As  further 
required  by  this  section,  the 
manufacturers  and  exporters  have 
agreed  in  writing  to  an  immediate 
suspension  of  liquidation  and,  if 
appropriate,  reinstatement  of  the  order  if 
circumstances  develop  which  indicate 
that  the  imported  merchandise  benefits 
from  a  net  subsidy. 

Therefore,  the  Department  has 
tiritatively  detemined  to  revoke  the 
countervailing  duty  order  concerning 
footwear  from  Kora.  If  this  order  is 
revoked,  it  shall  apply  with  respect  to 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice.  Additionally, 
entries  from  January  1, 1980  to  the  date 
of  publication,  assuming  no  change  in 
the  Jp  mjnim:.^  rate,  will  be  liquidated 
without  regard  to  countervailing  duties. 
The  suspension  of  liquidation  previously 
ordered  will  continue  until  further 
notice. 

Interested  parties  may  submit  written 
com.ments  on  or  before  January  29. 1981. 


and  may  request  disclosure  and/or  a 
hearing  on  or  before  January  14. 1981. 

The  Department  will  publish  a  notice 
of  fin.i!  results  of  administrative  review^ 
after  analysis  of  issues  raised  in  written 
comments  cr  at  a  hearing. 

This  administrative  review,  tentative 
determination  to  revoke,  and  notice 
publication  are  in  accordance  with 
section  751(a)(1).  (c)  of  the  Act  (93  Slat. 
175-76, 19  U.S.C  1675(a)(1).  (c))  and 
sections  355.41  and  355.42  of  the 
Commerce  Regulations  (19  CFR  355.41. 
355.42.  45  FR  494-:'-}3i. 
fohn  D.  Greenwaid, 
Deputy  Assistant  Secretary  for  Import 
.^dmimstration. 

December  18. 1980. 

it  R  Uor   Kn-»0:lB5  Filed  12-2O-80:  8.45  ani| 
BILLING  CODE  3510-2S-M 


Minority  Business  Development 
Agency 

Financial  Assistance  Application 
Announcement 

December  18.  1980. 

The  Minority  Business  Development 
Agency  announces  that  it  is  seeking 
applications  under  its  program  to 
operate  one  project  for  a  twelve  month 
period  beginning  April  1,  1981.  The  total 
cost  of  the  project  will  not  exceed 
8340,000. 

Funding  Instrument:  It  is  anticipated 
that  the  funding  instrument,  as  defined 
by  the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  will  be  a  grant. 

Program  Description:  The  General 
Business  Services  Program  (GBS)  of  the 
Minority  Business  Development  Agency 
(MBDA)  provides  technical  assistance 
to  minority  business  persons  and  firms 
for  the  purpose  of  improving  their 
stability  by  increasing  their  management 
and  marketing  capabilities.  MBD.A 
offers  competitive  grants  to  consulting 
firms  (either  non-profit  or  commercial 
entities).  These  firms  must  be  capable  of 
providing  such  services  as: 

Prepaiation  of  business  plans: 
Financial  packaging: 
Indust^'ial  management  assistance: 
Personnel  management  services: 
Marketing  planning. 

and  a  broad  range  of  other  business 
services  excluding  legal  services. 
Applications  are  invited  for  the 
following  project:  One  grant  for  a 
management  and  technical  assistance 
project  to  operate  in  the  Columbia, 
Greenville,  Spartanburg,  and  Charleston 
S.MSAs  in  South  Carolina.  The  project 
will  operate  at  a  cost  not  to  exceed 
S340.000.  The  Project  I.D.  Number  is  04- 
10-80002-01.  This  project  will  also 
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value  of  data-name-1  will  be  used  in  the 
operation." 
Discussion: 

Consider  the  following  excerpts  fror  a  cxjBd  prajran: 


executing  the  statement  in  PARA-2 
which  reduces  the  value  of  B  or  any 
subsequently  executed  statement  in 
PARA-3  or  PARA-4.  the  contents  of 
Df6l,  Df7l.  Df81.  and  Df9l  mav  he 


receiving  field  when  the  group  data  item 
C  was  referenced  in  the  execution  of  the 
MOVE  statement  in  PARA-3. 

This  appearance  is  not.  however, 


85806 


Federal  Register  /  Vol.  45,  No.  251   /  Tuesday,  December  30.  1980  /  Notices 


include  supplying  specialized  consulting 
services. 

Eligibility  Requirements:  There  are  no 
restrictions.  Any  profit  or  non-profit 
institution  is  eligible  to  submit  an 
application. 

Pre  application  Conference:  A  Pre- 
application  Conference  for  this  project 
will  be  held  on  January  8, 1981  at  1:30 
p.m.  at  the  following  address:  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  1371 
F-achtree  Street,  NE,  Suite  505. 
Conference  Room,  Atlanta,  Georgia 
30309. 

Apnlication  Materials:  An  application 
kit  for  th'=^  nroiert  may  be  requested  by 
writirs  the  fr'iO'.ving  address:  U.S. 
Dt  pHrtrr;er.t  of  Commerce,  Minority 
Business  Development  Agency,  1371 
Peachtree  Street,  N'E,  Suite  505, 
Conference  Room,  Atlanta,  Georgia 
30309. 

In  requesting  an  application  kit,  the 
applicant  must  specify  its  profit  status; 
i.e..  State  or  local  government,  federally 
recognized  Indian  tribal  units, 
educational  institutions,  hospitals,  or 
other  type  of  profit  or  non-profit 
institution.  This  information  is 
necessary  to  enable  MBDA  to  include 
the  appropriate  cost  principles  in  the 
application  kit. 

Award  Process:  AW  applications  that 
are  submitted  in  accordance  with  the 
instructions  in  the  application  kit  will  be 
submitted  to  a  panel  for  review  and 
ranking.  Specific  criteria  by  which 
apphcations  will  be  evaluated  is 
included  in  the  application  kit. 

Closing  Date:  Applicants  are 
encouraged  to  obtain  an  application  kit 
as  soon  as  possible  in  order  to  allow 
sufficient  time  to  prepare  and  submit  an 
application  before  the  closing  date  of 
January  21, 1961.  Applications  received 
after  this  date  will  not  be  considered. 

(11.800  Minority  Business  Development. 
Catalog  of  Federal  Domestic  Assistance] 

Note. — This  program  is  not  subject  to  the 
requirements  of  0MB  Circular  A-95. 

Dated:  December  18, 1980. 

Charles  F.  McMillan, 

Regional  Director. 

jFR  Dcic.  a&-»l)3Si  Filed  12-2(:t-6n,  8  45  .im| 
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National  Bureau  of  Standards 

Federal  Standard  COBOL  (FIPS  Pub. 
21-1);  Proposed  Interpretation 

Under  the  provisions  of  Public  Law 
89-306  (79  Stat.  1127;  40  U.S.C.  759  (f]) 
and  Executive  Order  11717  (38  FR  12315, 
dated  May  11, 1973),  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  Federal  automatic  data 


processing  standards.  Interpretation 
number  7  to  Federal  Standard  COBOL 
(FIPS  Pub  21-1)  is  being  recommended 
for  Federal  use.  It  pertains  to  the 
OCCURS  clause. 

This  proposed  interpretation  is  in 
accordance  with  the  Interpretation 
Procedures  for  Federal  Standard 
COBOL  as  contained  in  Federal 
Information  Processing  Standards 
Publication  29,  dated  June  30, 1974.  The 
proposed  interpretation,  if  adopted,  will 
serve  as  an  additional  specification  to 
Federal  Standard  COBOL,  which  is  an 
adoption  of  the  voluntary  industry 
standard  (COBOL,  X3.23-ig74)  that  has 
been  developed  by  the  Afn^rican 
National  Standards  Instituie. 

The  proposed  interpretation  contains 
a  deunition  of  the  problem  identification 
of  the  issues,  recommended 
interpretation,  supporting  justification 
for  the  proposed  interpretation, 
necessary  clarifications  to  Federal 
Standard  COBOL  to  effect  the 
resolution,  and  the  effective  date  of  the 
interpretation. 

Prior  to  approval  of  the  proposed 
interpretation  by  the  National  Bureau  of 
Standards,  it  is  essential  to  assure  that 
proper  consideration  is  given  to  the 
needs  and  views  of  manufactrurers,  the 
public,  and  State  and  local  governments. 
The  purpose  of  this  notice  is  to  solicit 
such  views. 

Interested  parties  may  submit 
comments  in  writing  to  the  Standards 
Administration  Office,  Institute  for 
Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Washington,  D.C.  20234,  not  later  than 
March  30, 1931.  Telephone  inquiries 
should  be  directed  to  Mable  V.  Vickers 
at  (301)  921-3485. 

Dated:  December  22.  1980 
Ernest  ,\mbler. 

Director. 

Federal  Standard  COBOL 
Interpretation  No.  7— The  OCCURS 
Clause 

Definition  of  It.o  problem 

When  a  group  data  item,  having 
subordinate  to  it  an  entry  that  specifies 
the  OCCURS  DEPENDING  ON  clause,  is 
the  receiving  field  in  a  statement  which 
moves  data  to  the  item,  is  it  permissible 
for  contents  of  subordinate  variable- 
occurrence  data  items  whose  occurrence 
numbers  exceed  the  value  of  the  data 
item  referenced  in  the  OCCURS 
DEPENDING  ON  clause  to  be  changed 
in  a  predictable  way  as  a  side  effect  of 
executing  the  statement? 


Issues 

The  situation  of  concern  arises  where 
there  are  occurrences  of  a  data  item 
which  lie  beyond  the  maximum 
occurrence  for  a  table  determined  by  the 
value  of  another  data  item  referenced  in 
an  OCCURS  DEPENDING  ON  clause.  It 
is  necessary  to  determine  the  extent  to 
which  an  implementation  is  permitted  to 
change  the  contents  of  these 
occurrences.  In  particular,  the  question 
must  be  answered  whether  or  not  it  is 
allowed  for  the  contents  of  such 
occurrences  to  be  changed  as  if  they 
were  part  of  the  table  area  during  the 
execution  of  statements  which  refer  to  a 
group  data  item  which  has  the  variable- 
occurrence  data  item  subordinate  to  it. 

Interpretation 

This  interpretation  applies  to 
American  National  Standard  COBOL, 
X3. 23-1974,  as  it  has  been  adopted  as 
Federal  Standard  COBOL,  FIPS  Pub  21- 
1.  The  interpretation  is  that  the  contents 
of  data  items  whose  occurrence 
numbers  exceed  the  value  of  the  data 
item  referenced  in  the  OCCURS 
DEPENTJING  ON  clause  are  not 
predictable  and  may  be  changed  or  left 
intact  as  the  implementor  sees  fit  unitl 
the  value  of  the  data  item  referenced  in 
the  OCCURS  DEPENDING  ON  clause  is 
increased.  After  the  value  of  the  data 
item  referenced  in  the  OCCURS 
DEPENDING  ON  clause  is  increased, 
the  varable-occurrence  data  items  which 
previously  had  unpredictable  contents 
cannot  be  assumed  to  contain  or  not  to 
contain  any  particular  values  until  data 
is  next  moved  into  them. 

Supporting  justification 

References;  The  following  references 
are  to  American  National  Standard 
COBOL,  X3.23-1974: 

(a)  Pages  III-3  and  III-4,  Paragraph 
2.1.4,  General  Rule  3.b,  states;  ".  . .  the 
current  value  of  the  data  item 
referenced  by  data-name-1  represents 
the  number  of  occurrences.  This  format 
specifies  that  the  subject  of  this  entry 
has  a  varable  number  of  occurrences. 

.  .  .  This  does  not  imply  that  the  length 
of  the  subject  entry  is  variable,  but  that 
the  number  of  occurrences  is  variable.  .  . 
.  Reducing  the  value  of  the  data  item 
referenced  by  data-name-1  makes  the 
contents  of  data  items,  whose 
occurrence  number  now  exceed  the 
value  of  the  data  item  referenced  by 
data-name-1  unpredictable." 

(b)  Page  IIM,  Paragraph  2  1.4,  General 
Rale  4,  slates:  "When  a  group  item, 
having  subordinate  to  it  an  entry  that 
specifies  Format  2  of  the  OCCURS 
clause,  is  referenced,  only  th.;'  part  of 
the  table  area  that  is  specified  by  the 
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value  of  data-name-1  will  be  used  in  the 
operation." 
Discussion: 

Ctonsider  tJie  following  excerpts   frcn.  a  crfOL  progran: 
01     A. 

82  B  PICTURE  IS  9. 
02  C. 

03  D  OOCURS  1   TO  9  TI^IS;   DF.rn.-SING  Oti  B 
PICIWE   IS  X. 


P^RA-1.   HJ/.-E  9  TO  B. 

nj.'?.  "ADOKFa!!"  TO  C. 
PA.W-2.   M7.T;  5  TO  5. 
PAR-V3.    nr.-Z  ■■1234=.f,-g9'-  TO  C. 
PAR',-4.   MCT.-E  9  TO  B. 

p.^R^-5.  IF  c  =  •'i*23.:5rai:" 

PERPa".;  I-.TACT 
E.F.t  IF  C  =  •■123.55d«'" 

PERFC?.:-;  s:de-efm;.-:\ 

(a)  Execution  of  the  two  statements  in 
paragraph  PARA-1  establish  the  size  of 
C  as  nine  characters,  including  all  nine 
occurrences  of  D,  and  results  in  the 
contents  of  C  being  "ABCDEFGHI". 
Execution  of  the  statement  in  PARA-2 
then  causes  C  to  include  only  the  first 
five  occurrences  of  D  for  purposes  of 
executing  subsequent  statements  which 
refer  to  C.  The  last  four  occurrences  of  D 
have  unpredictable  content  according  to 
reference  (a).  The  statement  in  PARA-3 
results  in  "12345"  being  moved  into  the 
leftmost  characters  of  C  according  to 
reference  [b).  The  statement  in  PARA-4 
causes  C  to  include  all  nine  occurrences 
of  D  for  purposes  of  executing 
subsequent  statement.  During  execution 
of  the  following  IF  statement,  control 
will  pass  to  the  procedure  INTACT  if  the 
last  four  occurrences  of  D  have  been  left 
intact  throughout  the  execution  of  the 
statements  in  PARA-2,  PARA-3,  and 
PARA-4.  Control  will  pass  to  the 
procedure  SIDE-EFFECT  if  the  result  of 
executing  the  statement  in  PARA-3,  in 
apparent  violation  of  reference  (b),  is 
"as  if  all  nine  occurrences  of  D  had 
been  used  as  the  receiving  field  for  the 
movement  of  data.  This  interpretation  of 
Federal  Standard  COBOL  allows  for 
control  to  pass  to  either  procedure  or  to 
neither  of  the  procedures. 

(b)  Reducing  the  value  of  B  to  five  in 
the  statement  in  PARA-2,  according  to 
reference  (a),  causes  the  contents  of 
D(6),  D(7),  D(8),  and  D(9)  to  be 
unpredictable.  Concurrently  with 


executing  the  statement  in  PARA-2 
which  reduces  the  value  of  B  or  any 
subsequently  executed  statement  in 
PARA-3  or  PARA-4,  the  contents  of 
D(6),  D(7),  D(8),  and  D(9)  may  be 
changed  since  they  are  unpredictable.  In 
PARA-4  the  value  of  B  is  increased  to 
nine.  After  completing  the  execution  of 
this  statement,  the  contents  of  D(6),  D(7), 
D(8),  and  D(9)  must  no  longer  be 
changed  except  by  execution  of 
statements  which  move  data  to  them 
according  to  the  rules  for  the  various 
COBOL  statements.  There  are  no 
statements  to  reinitiate  the  data  in  D(6J, 
D(7),  D(8),  and  D(9)  after  the  value  of  B 
is  increased  in  PARA-4.  Therefore, 
either  or  both  of  the  two  conditions  in 
the  following  IF  statements  can  be  false. 
Control  need  not  pass  to  either  of  the 
procedures  INTACT  or  SIDE-EFFECT. 

(c)  The  specifications  in  American 
National  Standard  COBOL,  X3.23-1974, 
are  directed  both  to  implementors  of 
COBOL  compilers  and  to  users  who 
write  programs  for  interchangeable  use 
with  various  compilers.  Reference  (a) 
specifies  that  the  contents  of 
occurrences  which  lie  outside  the 
current  table  area  are  unpredictable. 
Reference  (a)  is  obviously  not  intended 
to  require  that  an  implementation  must 
introduce  indeterminacy  in  the  contents 
of  data  items  outside  the  table  area.  For 
a  given  implementation,  these  contents 
may  be  predictable,  and  this  does  not 
make  the  compiler  noncompliant  with 
the  standard.  In  the  example  presented, 
reference  (a) 'is  no  obstacle  to  passing 
control  to  either  of  the  procedures 
INTACT  or  SIDE-EFFECT, 

The  specification  of  unpredictability  is 
directed  instead  to  the  programmer. 
Standard-complaint  programs  cannot 
depend  for  their  correctness  upon  the 
contents  of  occurrences  which  lie 
outside  the  current  table  area  either 
being  left  intact  or  being  changed  in  a 
particular  way,  despite  the  fact  that  any 
one  implementation  may  give  consistent 
results, 

(d)  Reference  (b)  specifies  that  only 
the  occurrences  that  are  part  of  the 
current  table  area  will  be  used  in  an 
operation  referencing  a  group  data  item 
to  which  the  occurrences  are 
subordinate.  If,  at  the  time  of  executing 
the  statements  in  PARA-5,  the  contents 
of  D(6),  D(7),  D(8),  and  D(9)  are  "6",  "7". 
"8",  "9",  respectively,  control  passes  to 
the  procedure  SIDE-EFFECT.  It  appears 
"as  if  all  occurrences  of  D,  rather  than 
just  the  first  five,  had  been  used  as  the 


receiving  field  when  the  group  data  item 
C  was  referenced  in  the  execution  of  the 
MOVE  statement  in  PARA-3. 

This  appearance  is  not,  however, 
prohibited  by  reference  (b).  Neither 
reference  (a)  nor  any  other  specification 
restricts  the  times  at  which  the  contents 
of  occurrences  outside  the  current  table 
area  can  be  changed  once  they  become 
unpredictable.  If  these  contents  are 
subsequently  found  to  have  any 
particular  values,  this  is  an  accident  of 
implementation  that  need  not  be 
attributed  to  any  one  operation  during 
the  execution  of  statements.  This  is  true 
even  if  the  values  are  the  same  as  those 
which  could  result  from  a  hypothetical 
aberrant  execution  of  a  statement. 

Clarification  of  Federal  Standard 
COBOL.  None. 

Effective  date  of  interpretation. — The 
effective  date  of  this  interpretation  shall 
be  30  days  after  the  date  the  approved 
interpretation  is  published  in  the  Federal 
Register, 

ire  Doc    BO-)D:i44  Filed  12-29-80  845  am| 
BILLING  CODE  3S10-13-M 


Solicitation  of  Comments  Concerning 
Protocol  Standards  for  Local  Area 
Networks 

Under  the  provisions  of  Pub.  L.  89-306 
(79  Stat.  1127;  40  U.S.C.  759(f)J  and 
Executive  Order  11717  (38  FR  12315, 
dated  May  11. 1973),  the  Secretary  of 
Commerce  is  authorized  to  establish 
uniform  automatic  data  processing 
standards.  The  National  Bureau  of 
Standards  (NBS)  is  considering  the 
development  of  Federal  Information 
Processing  Standards  (FIPS)  for  local 
area  networks.  These  protocol 
standards  which  are  being  developed 
correspond  to  layers  one  and  two  of  the 
International  Organization  for 
Standardization  (ISO),  Reference  Model 
for  Open  Systems  Interconnection, 
(document  number  ISO/TC97/SC16 
N227),  and  are  meant  to  be  applicable  to 
local  area  networks  in  the  one-to-twenty 
million  bit  per  second  speed  range, 
covering  distances  of  one-to-five 
kilometers  and  supporting  over  one 
hundred  fifty  drops  or  interfaces. 

NBS  is  requesting  comments  on  the 
following  items: 

1.  The  desirability  of  issuing  a  family  of 
such  protocol  standards  (as  opposed  to  a 
single  standard)  dealing  with  the  different 
local  area  network  technologies  that  have 
been  developed  and  are  being  developed. 
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Examples  include  carrier  sense  multiple 
access  networks  and  token  bus  access 
networks. 

2.  The  desirability  of  the  issuance,  as  soon 
as  possible,  of  protocol  standards  applicable 


Dated:  December  12, 1980. 

Donald  W.  Fowler, 

Acting  Assistant  Administrator  for  Coastal 
Zone  Management. 


National  Technical  Information  Service 

U.S.  Government-Owned  inventions; 
Availability  for  Licensing 

TVio  invpntinnn  listed  helow  are 
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Patent  4,212,800:  Inhibition  of  Lanfhionine 
Formation  During  Alkaliritr  Treatment  of 
Keratinous  Fibc-s:  filed  St  ptember  26. 1978, 
patented  July  15,  IC-dO:  not  available  NTIS 

P.H tent  4.214,873:  Tris[N- 
Carbdlkoxylamiiiorr.ethjl-phosphine 


Patent  application  6-152,211:  Thorium  Oxide- 
Containing  Cataly.st  and  Method  of 
Preparing  Same;  filed  May  21, 1060 

Patent  application  6-152,212:  Selective  Paging 
and  Intercommunication  System:  filed  Mav 
21,  1980 


Patent  4.197,517:  High  Speed  Frequency- 
Tunable  Microwave  Filter;  filed  Novenibi-r 
3, 1978,  patented  April  8, 1980:  rot 
available  NTIS 

Pdt'-nt  4,200,686:  High  Energy  Density 
Inermai  Ceil:  filed  February-  5, 1979, 
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Examples  include  carrier  sense  multiple 
access  networks  and  token  bus  access 
networks. 

2.  The  desirability  of  the  issuance,  as  soon 
as  possible,  of  protocol  standards  applicable 
to  carrier  sense  multiple  access  networks  due 
to  the  relative  maturity  of  this  type  of 
technology. 

3.  The  desirability  of  specifying  protocol 
standards  which  can  meet  user  requirements 
and  can  be  implemented  in  a  cost  effective 
manner  in  LSI  technology. 

Comments  should  be  provided  in 
writing  by  March  2. 1981  to  the  following 
address:  National  Bureau  of  Standards, 
Director.  Institute  for  Computer  Sciences 
and  Technology.  Administration 
Building.  Room  A200.  Washington,  D.C. 
20234.  ATTN:  Comments  on  LAN 
Standards. 

For  additional  information  contact: 
Robert  P.  Blanc.  Chief,  Systems  and 
Network  Architecture  Division,  Building 
225,  Room  B218,  Washington.  D.C.  20234, 
(301)  921-3817. 

Dated:  December  22, 1980. 
Ernest  Ambler, 
Director. 

|FR  Doc   80-40440  Filed  12-2»-8(V  845  nni| 
BILLING  CODE  3S10-13-M 


National  Oceanic  and  Atmosptieric 
Administration 

Coastal  Zone  Management  Programs 

agency:  Office  of  Coastal  Zone 

Management. 

action:  Notice  of  availability  of 

evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  California,  Delaware  and  Hawaii 
Coastal  Zone  Management  Programs. 

Section  312  of  the  Coastal  Zor.e 
Management  ^ct  of  1972,  as  amended 
(16  U.S.C.  1451  et  seq.)  requires  the 
conduct  of  a  continuing  review  of  the 
performance  of  each  coastal  state  under 
its  federally  approved  coastal  zone 
management  program.  All  3  states 
evaluated  were  found  to  be  adhering  to 
their  management  programs  as  a  result 
of  which  accomplishments  are  occurring 
with  respect  to  resource  protection, 
m.anagement  of  coastal  development, 
increased  recreational  access,  and 
improved  government  decisionmaking. 

A  copy  of  findmgs  made  by  the  Acting 
Assistant  Administrator  for  Coastal 
Zone  Management  for  each  of  these 
states  may  be  obtained  on  request  from; 
Roseila  Sussman,  Evaluation  Officer, 
Office  of  Coastal  Zone  Management, 
Page  Building  1,  3300  Whitehaven  Street. 
N.W.,  Washington,  D.C.  20235 
(telephone:  (202)  634^245). 


Dated:  December  12. 1980. 
Donald  W.  Fowler, 

Acting  Assistant  Administrator  for  Coastal 
Zone  Management. 

|FR  Doc.  8CM04a5  Filed  12-2S-80:  8:45  .im| 
BILUNG  CO(}E  3510-d8-M 


Western  Pacific  Fistiery  Management 
Council's  Pelagic  Fistiery  Resources 
Subpanel,  Spiny  Lobster  Subpanel  and 
Scientific  and  Statistical  Committee; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA. 

summary:  The  Western  Pacific  Fishery 
Management  Council,  established  by 
Section  302  of  the  Fishery  Conservation 
and  Management  Act  of  1976  (Pub.  L. 
94-265),  has  established  a  Spiny  Lobster 
Subpanel,  a  Pelagic  Fishery  Resources 
Subpanel,  and  a  Scientific  and 
Statistical  Committee  (SSC),  which  will 
meet  separately.  The  spiny  Lobster 
Subpanel  will  meet  to  review  the  final 
Spiny  Lobster  Fishery  Management  Plan 
(FMP);  the  Pelagic  Fishery  Resources 
Subpanel  will  meet  to  review  a  final 
draft  of  the  billfish  source  document, 
and  the  SSC  will  meet  to  review  the 
final  Spiny  Lobster  FMP,  a  final  draft  of 
the  billfish  source  document,  a  work 
plan  for  the  bottomfish  fisheries,  as  well 
as  other  business. 

DATES:  The  Spiny  Lobster  Subpanel 
meeting  will  convene  on  Friday.  January 
23,  1981,  at  approximately  1:30  p.m.,  and 
will  adjourn  at  approximately  4:30  p.m. 
The  Pelagic  Fishery  Resources  Subpanel 
meeting  will  convene  on  Monday, 
January  26, 1931,  at  approximately  9 
a.m.,  and  will  adjourn  at  approximately 
5:30  p.m.  and  the  SSC  meeting  will 
convene  on  Tuesday,  January  27, 1981, 
at  approximately  9  a.m.,  and  will 
adjourn  on  Wednesday.  January  2G, 
1981.  a!  approximately  3:30  p.m.  These 
mc-etlngs  are  open  to  the  public. 

ADDRESS:  All  of  the  above  meetings  will 
tiike  place  at  the  Honolulu  Laboratory, 
SoLithwest  Fisheries  Center,  National 
Ma-ine  Fisheries  Service.  2.5"0  Do'.e 
St.'-'^et,  Honolulu,  Hav/aii. 

FOFf  FURTHER  INFORMATION  CONTACT: 

Western  Pacific  Fishery  N'anagcir.cnt 
Council,  Room.  1603,  1164  Bishop  Street. 
Honolulu,  Hawaii  96813,  Telephone: 
(CO;^)  523-131)8. 

U-itnd:  December  23.  1980. 

VVilli.im  H.  Stevenson, 

Deputy AFsir-'.ant  Admnii.^^rntor  for Fis.heric^s. 
National  Marine  Fisheries  Sr.nn.e. 

;!  H  !)u     W>-»0.=.iS  rii.c!  12-M-B{i  H  45  .irn| 
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National  Tectinlcal  Information  Service 

U.S.  Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  the  U.S.  Government  and  are 
available  for  domestic  and,  possibly, 
foreign  licensing  in  accordance  with  the 
licensing  policies  of  the  agency- 
sponsors. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  & 
Trademarks.  Washington.  DC  20231.  for 
$.50  each.  Requests  for  copies  of  patents 
must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield. 
Virginia  22161  for  $5.00  each  ($10.00 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  PAT- 
APPL  number.  Claims  are  deleted  from 
patent  application  copies  sold  to  avoid 
premature  disclosure.  Claims  and  other 
technical  data  will  usually  be  made 
available  to  serious  prospective 
licensees  upon  execution  of  a  non- 
disclosure agreement. 

Requests  for  information  on  the 
licensing  of  particular  inventions  should 
be  directed  to  the  addresses  cited  for  the 
agency-sponsors. 
Douglas ).  Campion, 

Program  Coordinator,  Office  of  Government 
Inventions  and  Patents,  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce. 

U.S.  Department  of  Agriculture,  Program 
Agreements  and  Patent  Branch, 
Administrative  Services  Division,  Federal 
Building,  Science  and  Education 
Administration,  Hyattsville,  Md.  20782 

Patent  application  6-151,068:  Control  of 
Nematodes  and  Other  Helminths;  filed  May 
19,  1980 

Patent  application  6-156,292:  Process  for  the 
Preparation  of  Tris(N- 
carbalkoxylaminomethyl)  phosphine 
Oxides  and  Sulfides;  filed  June  4,  1980 

P;itent  application  6-160,752:  A  Dry  Chemical 
Process  for  Grafting  Acrylic  and  Methyl 
Acrylic  Estnr  and  Amide  Monomers  Onto 
Starch  Containing  Materials;  filed  June  18, 
1980 

Patent  applio.T'ion  6-160.753:  Process  and 
Apparatus  for  Encapsulating  Additives  in 
Reseated  Erythrocytes  for  Disseminating 
Chemicals  via  the  Circulatory  System:  filed 
lune  18,  1980 

Patent  application  6-160,754:  Preferential 
Degf-Hdation  of  Lignin  in  Gramineous 
Materials;  filed  June  18.  1980 

Patent  application  6-163.  850:  Control  of 
Cotton  Seedling  Disease  Pathogens  with 
Pyrrolnitrin;  filed  June  27,  1980 

Patent  4.209.433:  Method  of  Bonding  Particle 
Board  and  the  Like  Using  Pu'.yisocyanate/ 
Phenolic  Adhesive;  filed  December  19. 
1978,  patented  June  24. 1980;  not  available 
NTIS 


Patent  4,212,800:  Inhibition  of  Lanthionine 
P'ormation  During  Alkaline  Treatment  of 
Keratinous  Fibe.'-s:  filed  Sc  ptember  26. 1978, 
patented  July  15,  IC-c'O:  not  available  NTIS 

P.H'.ent  4.214,873:  Tris[N- 
CarbdlkoxylamiDoir.eihyl-phosphine 
Oxides  and  Sulfides:  filed  April  30, 1979, 
patented  July  29,  19S0:  not  available  NTIS 

U.S.  Department  of  Health  and  Human 
Services;  National  Instiiiites  of  Health,  Chief, 
Patent  Branch,  Westwuud  Building.  Bethesda, 
Md.  2020:3 

Patent  4.201,773:  7-0-(2.6-Dni3oxy-alpha-L/ 
Lyxo-HexopyranosylJ-Cajnomycinone, 
Desmothoxy  Daunomycinone, 
Adriamycinone,  and  Carnrnomycinone; 
filed  July  26,  1978,  patented  May  6,  1980; 
not  available  NTIS 

Patent  4,206.208:  Use  of  4-C;:-boxy- 
Phthalato(1.2-Diaminocyc!  jhexane)- 
Platinum  (II)  and  Alkali' M.^tal  Salts 
Thereof  with  Cyclcphosph:imide  and  5- 
fluorouracil  in  Alleviaiing  L1210  Murine 
Leukemia;  filed  December  22.  1978, 
patented  June  3,  1960;  not  available  NTIS 

Patent  4.20G  226;  Use  of  4-Ca;boxy-Phthalato- 
(1.  2-Diaminocyc!ohexane)-Platinum  (II) 
and  Alkali  Metal  Salts  Thereof  in 
Alleviating  L1210  Murini-  Leukemia;  filed 
July  19.  1978,  patented  Juii?  3,  1980;  not 
a\aiiable  NTIS 

Patent  4,210.745:  Procedure  fi.r  the 

Preparation  of  g-beta-D-.^rabinofuranosyl- 
2-Fluoroadenine;  filed  November  20, 1978, 
patented  ]>-\y  1. 1980:  not  available  NTIS 

Patent  4.217.796:  Aato.niated  Test  Tube 
Stopper  Remover;  filed  Ap'il  30, 1979, 
patented  August  19  VABO  r.ot  available 
NTIS 

U  S.  Department  of  the  Irlerior,  Branch  of 
Patents;  18th  And  C  Street'.,  NW., 
Washington,  DC.  20240 

Patent  application  6-10.'ll:'fl-  Electrowinning 
of  Lcud  from  ll23iFb  Solul.  jn;  filed 
December  27.  I'rg 

P.itent  application  G-iOy.;<':i:  Permeability 
Restoration  and  l.ov. ';:;ng  of  Uranium 
Leakage  From  Le.  ilicd  O:^  Beds;  filed 
January  3.  1980 

Patent  applicat'c.n  6-1 '' .'..tj95  Estraction  of 
Metals  f.''om  Mixtur.^s  of  C'  .ides  or 
Silicates;  filed  Ja  ^.  la: y  3(1,  :980 

Patent  applica'ion  r.-lir.  ;5<t  Recovery  of 
Li'hium  from  LoA-Giddt'  0;'es;  filed 
Jap.jary  30.  i-J'i'i 

Patent  appUcation  6-12."  408  Prorp ss  for 
Rscovcriiig  Ni(!I).  Cu(Ii)  aad  Co(I!)  from  an 
Ainmon;:i(,a!-AmT;oniu!r:  S.ilfate  Leach 
Liquor;  filed  Feb>-uary  28.  1;)80 

Patent  application  6-136. "i;;/:  Polyimide 
Reverce  Osmoiis  Memhriines;  filtj  April  8, 
1980 

Patent  appliLationO-l!')  ;;.5;:  Method  fur 
Wrought  and  Cast  .aluminum  Separation; 
filed  April  11,  1980 

Paterit  application  0-141.0«".  Leaching  Gold- 
Silver  Ores;  filed  .-^pril  1".  1980 

Patent  application  6-141.088.  Leaching  Gold- 
Si!-.  , ;  Ores;  filed  April  17,  1980 

Patent  .application  6-147.690:  Method  and 
Apparatus  For  the  Measurement  of  Ionic 
Activities  in  Water  Wiih  Differeniial 
Pressure  Transducers,  fiied  May  7. 1980 


Patent  application  6-152,211:  Thorium  Oxide- 
Containing  Catalyst  and  Method  of 
Preparing  Same;  filed  May  21, 1960 

Patent  application  6-152,212:  Selective  Paging 
and  Intercommunication  System;  filed  May 
21,  1980 

Patent  application  6-162,542:  H'gh  Surface 
Area  Transition  Mi:tal  C;ita!ysts  and 
Method  of  Preparing  S-ame;  tiled  June  24, 
1980 

Patent  4,198,297;  Removal  of  Trace  Copper 
Ions  From  Water;  filed  November  23. 1976, 
patented  April  15, 1960;  not  available  NTIS 

Patent  4,203.192:  Meth  id  of  Anchoring  a 
Vibrating  Wire  into  a  Hollow  Gauge  Body; 
filed  October  23. 1978,  patented  May  20, 
1980;  not  available  iVTlS 

Patent  4,208,275:  Froth  Flotation  Using 
Lanolin  Modifier;  filed  January  24.  1979. 
patented  June  17, 1980;  not  available  NllS 

Patent  4.208.294  Dilution  Stable  Water  Based 
Magnetic  Fluids;  filed  February  12.  1979, 
patented  June  17, 1980;  not  available  NTIS 

U.S.  Department  of  Energy,  Assistant  General 
Council  for  Patents.  Washington,  D.C.  20546 

Patent  4.188,173;  Vertical  Pump  with  Free 
Floating  Check  Valve,  Filed  October  6, 
1976.  patented  Febru.-sry  12,  19o0;  not 
available  NTIS 

Patent  4,192,714:  Reac  tor  Safety  Method. 
Filed  December  7, 1966.  p&t"nt>'I  March  11, 
1980,  not  available  NTIS 

Patent  4,205,278:  Mull'ple  Excitation 
Regenerative  Amplifier  Inertial 
Confinement  Syste.'n;  filed  J^iiua.-y  11, 1978, 
patented  May  27, 1980,  no!  available  NTIS 

U.S.  Department  of  tho  Navy  Director,  Navy 
Patent  Program /Paten!  Council  for  the  Navy, 
Office  of  Naval  Research,  Code  302. 
Arlington,  Va.  22217 

Patent  application  6-156  441:  Intense  Ion 
Beam  Generation  with  an  Inverse  Reflex 
Tetrode  (IRT);  filed  June  4.  1980 

Patent  apphcation  6-158.000:  Transformer 
Core  Clamp;  filed  June  9. 1980 

Patent  application  6-162.346:  Au'ocorrelalion 
Sidelobe  Reduction  Device  for  Ph;ise- 
Coded  Signals:  filec  Jun.->  23.  IQ.'jO 

Patent  application  6-153,0(Kl  iLgh-.Agility 
Reflector  support  aiid  Drive  Svstt-m;  fii-d 
June  25,  1980 

Patent  application  6-172  843:  Mt;h.id  and 
Composition  for  Cleaning  Mtt,u  Surfaces- 
filed  luly  25.  1980 

Patent  4.172.408:  Liquid  FroprllanI  Gun. 
Breech  Pressure  Axik!  I'.je;  v.cr.  fili-d 
August  29,  1977,  pal  jnierj  October  30,  1979: 
nnl  available  NTIS 

Patent  4.173,002:  Method  of  i,;!s::-!S  wi'.h  7- 
Hydroxy-Coumarin  8- 
Meihyleneiminoblitai  ylic  Acid  -ir.d  Metal 
Complexes  Thereof,  fikd  M.irih  20,  1378, 
patented  October  30,  VJTi\  not  available 
NTIS 

F'Blent  4,184,018:  Non-.^:.v,!vng  Fleclmlyte  for 
use  with  Calcium  A  lode;  fiieu  February  5, 
1979.  patented  January  15,  I960,  r;ot 
available  NTIS 

Patent  4,193,966:  Carbon  Dioxide  Absorbent 
Cannister  with  Condensate  Control;  filed 
June  15, 1978,  patented  March  18. 1980;  not 
available  NTIS 

Patent  4,197,510;  Isochronoos  cyclotron;  filed 
June  23.  1978,  patented  April  6,  1S80:  not 
available  NTIS 


Patent  4.197.517:  High  Speed  Frequency 

Tunable  Microwave  Filter  filed  November 

3, 1978,  patented  April  8, 1980;  not 

available  NTIS 
Pat'-nt  4,200,686:  High  Energy  Density 

Inermal  Ceil:  filed  February  5, 1979, 

patented  April  29. 1980;  net  available  NTIS 
Patent  4,200,753:  Water-Soluble  Fluorescing 

and  Lasing  Dyes;  filed  November  17,  1978, 

patented  .April  29,  1980;  not  available  NTIS 
Patent  4,204  659:  Energy  Absorber;  filed  April 

25, 1978,  patented  May  27, 1980;  not 

available  NTIS 
Patent  4  206,364:  Device  for  Producing 

Extended  Elongated  Plasmas  for  X-Ray 

Lasers;  filed  January  16, 1979.  patented 

June  3.  19S0;  not  available  NTIS 
Patent  4,207,622:  Direction-Finding  Array  of 

Crossed  Dipoles;  filed  April  13,  1978, 

patented  June  10,  1980:  not  available  NTIS 
Patent  4,207,625:  Doppler  Compensator  for 

Heterodyne  Correlation  Devices;  filed 

March  6,  1961.  patented  June  10,  1980:  not 

available  NTIS 
Patent  4.209.767:  Acousto-Optic  Couplei  for 

Glide  Slope  Control  Systems;  filed  March  3. 

1977,  patented  June  24, 1980;  not  available 

NTIS 
P:itent  4.210,847:  Electric  Wind  Generator 

filed  December  28, 1978.  patented  July  1. 

1980;  not  available  MIS 
Patent  4,210.881;  Millimetor  Wave  Microstrip 

Tripiexer;  filed  .November  9. 1978,  patented 

I'.ily  1,  1980;  not  available  NTIS 
Patent  4.211.502-  Breakaway  Pin  Release; 

filed  luly  6.  1979,  patented  July  8, 198a  not 

avaiiable  NTiS 
Pdleni  4.213.029:  Radiation  Transmissive 

Housing  Having  a  Heated  Load  Bearing 

Gasket:  fled  February  21, 1979.  patented 

July  15. 1980,  not  available  NTIS 
PatrnI  4.':i5.291:  Collective  Particle 

Accf. lerator;  filed  February  2, 1979. 

patented  July  29, 1980;  not  available  NTIS 

National  .-\eronfiutIcs  and  Space 
Administration,  Assistant  General  Council  for 
Patent  Matters  N^SA  Code  GP-2, 
Washington.  D.C.  20545 

P„icr.t  Application  0-161.256;  Photocapacitive 

Image  Converter;  filed  June  20. 19S0 
Patent  4.204,037:  Method  and  Automated 

Appaibius  for  Detecting  Coiiiorm 

Organisms:  filed  Apjii  4. 1978.  patenU-d 

May  20.  ISaO;  not  available  NTIS 
Patent  4.210,401:  Visible  and  Infrared 

Polarization  Ratio  Spertrorefiectometer: 

filed  July  28.  19:8.  patented  Julv  1.  lOfiO  rot 

H^ab-bleNTlS 
Patfc.it  4.210.474:  S  I)'.one  Containing  Sul.d 

Pr-pfliant;  filed  October  16.  1978,  pa;tnted 

July  1,  19r.O.  net  available  NTIS 
Patent  4.2i2.199.  System  for  Use  in 

Ronducti'ig  \^'yke  Investigation  for  a  Wirg 

in  Flight;  fii-.d  February  28,  1979.  palent.'d 

July  IS.  1980:  not  available  NTIS 
Patent  4.212,4:7:  Cirunferential  Shaft  Se.d: 

filed  March  31. 1376,  patented  July  15.  1960: 

not  available  NTIS 
Patent  4.212,690:  Heat  Treat  Fixture  and 

Method  of  Heat  Treating;  filed  March  23. 

1979.  patented  Julv  16,  1980;  not  availubie 

NTIS 
Patent  4,213,051:  Dual  Acting  Slit  Control 

Mechanism;  filed  September  8. 1978, 

patented  July  15,  1960;  not  available  NTIS 
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P;:tent  4.213,131:  Scannable  Beam  Forming 
Interferometer  Antenna  Array  System;  filed 
May  14, 1979,  patented  July  15, 1980;  not 
available  NTIS 

pc.  n,.<   ;*)-«>»68  Filed  12-29-SO:  BV<  iinit 


obtained  from  Robert  Hunter,  NTIA/ 
DOC,  Office  of  Chief  Counsel,  1800  G 
Street.  N.W.,  Room  703.  Washington, 
D.C.  20504,  Telephone  (202)  377-1866. 

(Caij!.5a  Proeran.  Number  11.550) 


Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230. 
Since  the  exact  timing  of  the 
negotiations  is  not  yet  established, 
comments  should  be  submitted 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Notices 


85811 


Announcing  Import  Restraint  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  From 
Macau,  Effective  on  January  1, 1981; 
Correction 


consumption,  of  textile  products  in  the 
foregoing  categories,  produced  or 
manufactured  in  the  Republic  of  Korea 
and  exported  during  the  tvv'elve-rconth 
period  which  begins  on  January  1, 1981 


produced  or  manufactured  in  Korea,  in 
excess  of  the  indicated  levels  of  restraint: 


Caiegory 


12-mo  level  of  restraint 


Group  I  (300.  .•>01,  310-     141.285.894  soua'e  va-'ds  eaj.va. 
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Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Notices 


85811 


Piitent  4.213,131;  Scannable  Beam  Forming 
Interferometer  Antenna  Array  System;  filed 
May  14. 1979,  patented  July  15. 1980:  not 
available  NTIS 

|KK  II..I    ;*>-tO»68  Filed  12-29-O0:  8  4.1  i.nil 
BILLING  CODE  3510-04-M 


National  Telecommunications  and 
Information  Administration 

Grant  Appeals  Board  of  the  Public 
Telecommunications  Facilities 
Program;  Open  Meeting 

agency:  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce. 

action:  Notice. 

SUMMARY:  By  this  notice  we  announce 
the  rescheduling  of  a  meeting  of  the 
Crcint  Appeals  Board  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP). 

PURPOSE:  To  consider  the  petition  of 
B.'irbara  Wheeler  Gilbert,  on  behalf  of 
the  Wiconi  Project  of  the  South  Dakota 
United  Indian  Association  (Wiconi), 
seeking  reconsideration  of  an  action  of 
the  PTFP  staff  declining  to  accept  for 
filing  Wiconi's  application  for  grant 
undcir  the  Public  Telecommunications 
Financing  Act  of  1978,  Pub.  L.  No.  95- 
567,  92  Stat.  2405,  47  U.S.C.  390,  et  seq. 
(1978).  refusing  to  waive  the  closing  date 
for  the  filing  of  applications  and  denying 
V\  ic(!ni's  petition  for  extraordinary  relief 
to  become  the  substitute  applicant  for 
the  American  Indian  Satellite  Project. 

T!M£:  January  15. 1981,  at  10.00  a.m 

PLACE:  National  Telecommunications 
and  Information  Administration,  1800  G 
Street.  N.W.,  Room  765,  Washington. 
DC. 

COMMENTS:  Interested  parties  are 
encouraged  to  submit  comments  on  the 
petition  for  reconsideration  of  Ms. 
Glbert.  A  copy  of  Ms.  Gilbert's  petition 
and  the  staff  decision  rejecting  Wiconi's 
petition  for  extraordinary  relief  were 
published  as  appendices  to  our  initial 
notice  of  this  meeting,  45  F.R.  72,243 
(October  31. 1980).  An  original  and 
seven  copies  of  any  comments  should  be 
filed  on  or  before  January  8, 1981,  with: 
Oftice  of  Chief  Counsel,  NTIA/DOC, 
laoo  G  Street.  N.W.,  Roam  703, 
Washington.  D.C.  20504.  A  certificate  of 
service  must  be  attached  to  the 
comments  reflecting  that  a  copy  of  the 
comments  has  been  served  on:  Barbara 
W.  Gilbert;  Project  Director.  American 
Indian  Satellite  Project,  905  6th  Street, 
S,W.,  Washington,  D.C.  20024. 
Additional  information  may  be 


obtained  from  Robert  Hunter.  NTIA/ 
DOC,  Office  of  Chief  Counsel.  1800  G 
Street.  N.W..  Room  703.  Washington. 
D.C.  20504,  Telephone  (202)  377-1866. 

(Caij!.5^  Progr.ini  Number  n..')50) 
Gregg  P.  Skall. 
Chief  Counsel. 

IKK  \)::    1fi-lir41  Fil.  ,1  \l-i'>-m.  8:15  am| 
BILLING  CODE  3S1C-«0-M 

Senior  Executive  Service;  Bonuses 

Below  is  a  listing  of  Senior  Executive 
Service  employees  who  are  scheduled  ti) 
receive  bonuses; 

Stanley  I.  Cohn.  Deputy  Administrator  for 

Operations.  S.').ol2— to  be  paid  1/12/81 
Dale  N.  Hatfield.  Associate  Administrator  for 

Foliiy  Analysis  and  Development.  $8,018 — 

to  be  paid  1/12/81 
William  F.  Utlaut,  Deputy  Director.  Institute 

for  Telecommunicatinn  Sciences.  S4,009 — 

to  be  paid  1/12/81 
Jo  \nx\  Sondey-Hersh, 
F\if(:utr.-e  SpcK!ary.  National 
Tclecomnnmicutionf:  and  /pj'ormction 
Administration  Performance  Appraisal 
System. 

jfR  D,,,    5i)-j,->4-0  F.V  !  1>:'<MW:  B.45  ..ni| 
BILLING  COOE  3510-BS-M 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Soliciting  Public  Comment  on  Bilateral 
Negotiations  During  1981  With 
Governments  of  Japan,  Mexico, 
Singapore  and  Sri  Lanka 

Dfi.e.nbc-  1980. 

In  accordance  with  the  Committee  for 
the  Implem.entation  of  Textile 
Agreements'  desire  to  solicit  public 
comment  whenever  practicable  on 
actions  im.plementing  the  GATT 
.■Xn.ingement  Regarding  International 
Trade  in  Textiles  (the  "Multifiber 
Ari.-.ngerr.enl"  or  "MFA")  and  pursuant 
to  the  bilateral  textile  agreements,  the 
U.S.  Government  anticipates  holding 
negotiations  dunng  1981  with  the 
Governments  of  Japan,  Mexico, 
Sing;;pore  and  Sri  Lanka  regarding 
certain  aspects  of  the  agreements. 

Any  party  wishiiig  to  comment  or 
provide  data  on  information  regarding 
these  agreements,  or  to  comment  on 
dumcjstic  produf::icn  or  availability  of 
textiles  and  apparel  affected  by  the 
agreements,  is  invited  to  submit  such 
conm'.ents  or  information  in  ten  copies 
to  Mr.  Paul  O'Day,  Chairman, 
Comni:t'ee  for  the  implementation  of 
Textile  Agreement  and  Deputy 
Assistant  Secretary  of  Commerce  for 
Textiles  and  Apparel.  International 


Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230. 
Since  the  exact  timing  of  the 
negotiations  is  not  yet  established, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
2808.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  MFA  or 
agreements  entered  into  thereunder,  or 
the  implementation  thereof,  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  and  554 
(a)(4)  relating  to  matters  which 
constitute  "a  foreign  affairs  function  of 
the  United  States." 
Paul  T.  O'Day. 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements. 

|FR  l)o'    !rf>-4;n  ..J  Fill  d  !>:<Mlt:  8:45  ani| 
BILUNG  COOE  3510-25-M 


Announcing  an  Import  Restraint  Level 
for  Certain  Man-Made  Fiber  Textile 
Products  From  Costa  Rica,  Effective 
January  1, 1981;  Correction 

December  23. 1930. 

in  FR  Doc.  80-37046,  appearing  at 
pages  79136  and  79137  in  the  issue  for 
Friday.  November  28, 1980.  the  first 
sentence  of  paragraph  2  of  the  letter  to 
the  Commissioner  of  Customs, 
appearing  on  page  79137.  which 
established  an  import  restraint  level  for 
certain  man-made  fiber  textile  products 
from  Costa  Rica,  effective  on  January  1, 
1981,  should  be  corrected  to  read  as 
•follows: 

In  carrying  out  this  directive  entries  of 
textile  products  in  Category  649  which  have 
been  e.xported  to  the  United  States  on  and 
after  January  1, 1980  and  extending  through 
December  31,  1980.  shall,  to  the  extent  of  any 
unfiUtd  balances,  be  charged  against  the 
level  of  restraint  established  for  such  goods 
during  the  twelve-month  period  which  began 
on  January  1,  1980  and  extends  through 
December  31. 1980. 
Paul  T.  O'Day. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

1 1  K  OdC-  e(V4ur,''.r  Filed  12-29-80:  B.45  um| 
SILLING  CODE  3510-25-M 


Announcing  Import  Restraint  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  From 
Macau,  Effective  on  January  1, 1981; 
Correction 

December  23, 1980. 

In  FR  Doc.  80-38*71,  appearing  at 
page  81643  in  the  issue  for  Thursday, 
December  11. 1980.  the  first  sentence  of 
paragraph  2  of  the  letter  to  the 
Commissioner  of  Customs  esleblishing 
import  restraint  levels  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products  from  Macau,  effective  on 
January  1, 1981.  should  be  corrected  to 
read  as  follows: 

In  carrying  out  this  directHe  enli'^^'S  of 
textile  products  in  She  foregoing  ca'f:j;oi:es 
which  have  teen  expor'cd  \u  the  Llniied 
Slates  on  and  .'if'er  Janua.y  1.  1980  and 
extending  through  Decembi.-r  31.  13S0.  shall, 
to  the  extent  of  anj  ur.HI'ed  balanc»'-,.  be 
chargud  against  the  Icvilf  of  resir.jin! 
established  for  Such  goods  daring  the  iweive- 
moiith  period  which  brg.nn  on  janusi  j  1, 1980 
and  e\'eiids  ihrcash  Di-i- mber  21.  Kiao, 
Paul  T.  ODay, 

Chairman,  Comniiiiee fir ihfi Impler.iiuv.alion 
of  Textile  Afirecments. 
PR  Dm   80-40.:.!^  Filrc  ■\2Z<JAlKi  8.'t.^  jin| 
BILLING  CODE  3510-25-M 


Announcinn  Innpct  Levels  for  Certain 
Cotton,  Wool  and  Man-N'ade  Fiber 
Textile  Products  Prom  the  Republic  of 
Korea,  Effective  en  January  1.  1531 

December  23, 1980 
agency:  Coriiir.iilce  to;  the 
)niplementa*ion  of  lexiilo  Agreements. 
ACTiOU:  Establishing  import  levels  for 
certain  cot'on.  wool  and  man-made  fiber 
textile  picductK  impciled  from  t',o 
Republic  of  Knrca,  efftic'ivi.'  or 
1,  1031. 


'luary 


SUK'iMARY:  ihe  Bilateial  Coltt^n,  Wool 
and  Man-Matle  Fiber  1  extile  Agrttmeni 
of  December  23, 1977,  as  amendni 
heUvi;en  the  Govcrn-T.'n!s  of  tlr  United 
States  and  the  Republic  of  Korea. 
estab!:  ih^s  specific  cpilings  fur  cotton. 
wool  f;iia  .r.an-made  'iber  tf;xtil.? 
prod-H  I;:  in  Cavescriei  •}33/33.5/3h;;-,  338/ 
333,  340,  341,  347/34£,  433/4;^^!  440,  444, 
445/445.  633/634/0^5,  6o6/639.  6-!0,  &-il. 
643.  645/646.  -^ni  6:.9  pt,.  among  others, 
during  the  agreement  year  which  begins 
on  January  1. 1381  aad  extendi  lhrci;gh 
December  31, 1981,  In  the  letier 
published  belcw,  the  Chairman  of  the 
Committee  for  the  In^plcmentat-on  of 
Textile  Agreem.enls  diiec'"i  the 
Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption, 
or  withdrawal  from  warehouse  fur 


consumption,  of  textile  products  in  the 
foregoing  categories,  produced  or 
manufactured  in  the  Republic  of  Korea 
and  exported  during  the  twelve-month 
period  which  begins  on  January  1, 1981 
and  extends  through  December  31, 1981, 
in  excess  of  the  designated  levels.  The 
level  for  Category  645/646.  among 
others,  may  be  adjusted  later  in  the  year 
as  a  result  of  consultations  between  the 
two  governments. 

During  the  twelve-month  period 
beginning  on  January  1, 1981,  and  also 
pursuant  to  the  terms  of  the  bilateral 
r.greement,  the  United  States 
Goi.enin:ent  has  decided  also  to  ccntrol 
Group  I  (Categories  300.  301.  310-320. 
330.  3130-363,  369,  600-605,  610-614.  625- 
G27,  630.  565,  666,  and  669]  at  Ih?  group 
level  of  141,255,894  square  yards 
euLiivalent. 

(A  detailed  dtscription  of  the  textile 
cutFgories  in  terms  of  T.S. U.S.A. 
njmbeis  was  published  in  the  Federal 
Rc,g!stei  on  February  28, 1980  (45  FR 
13172],  as  amended  on  April  Zi,  1980  (45 
FR  27463],  and  August  12, 1980  (45  FR 
5.1506]). 

This  letter  and  the  ociiors  taken 
pursuant  to  it  are  not  designed  to 
implcni<;i)t  all  of  the  provisions  of  the 
biluteral  agreement,  but  are  designed  to 
assist  only  in  ihe  imDlsJiumtation  of 
certain  of  i.s  previsions. 

EFFtcrrt'E  date:  January  1,  19:i1. 

FCR  i=URTHER  INFOf.MAT'ON  CONTACT: 

Will. am  Bc.yd.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  DcpartmenI  of  Commerce. 
V^.hmipg!.}n,  D.C.  20^:^0  (20:''5."7-542o). 
Paul  T.  O  Day. 

Chairman,  Committee  for  the  Implemrnlation 
of  Tex'i's  .'\greements 

United  Rt-ites  Dcp.;rlineni  of  Cora.i:.erce. 

Inlcip.at-nna!  Trade  .Administration 
V'o.^.hir'jton,  DC.  Dccrrbc:  23.  ICCO. 
Comraittfe  fnr  the  Ii;i{  ii  roi'plutii.n  of  Ti'X'r'c 

Agrecin<;riis 
C(:;!in::ss!oncr  of  Customs.  Deparir.u/n!  cf  l.^e 

Treasury,  Waf.hi  :i;'un,  DC. 
Dear  W\.  Coi:imift;cner:  Under  tH.;  te'ms  of 
the  '\nanBfcnienl  Regardins  irl-.ruational 
Trade  in  Textiles  done  at  Gf  ne'.a  on 
Decpmbei  20,  13"3,  as  extended  on  Dei-cniber 
1.-.,  1977.  pursuant  to  the  Fildteral  C'j'ton. 
VVuol  and  Mar.-Made  Fibr;r  Textile 
Ag'-ei'ment  of  Deccr.iber  25,  Ifir.*?,  as 
amended,  between  the  Governments  of  iho 
I'r  iied  Stutos  a.nd  Republic  of  Korea:  t-nd  in 
accordance  with  the  provisions  of  Executive 
Order  llS.'^l  of  March  3, 1972,  as  amended  by 
Executive  Order  11951  of  January  6, 1977.  you 
am  directed  to  prohibit,  effective  on  January 
1.  liiSl  and  for  the  tv.elve-nr.cnth  period 
extending  through  December  31,  1981,  entry 
intu  the  United  Stales  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories. 


produced  or  manufactured  in  Korea,  in 
excess  of  the  indicated  levels  of  restrain!: 


Cat*?90ry  12-mo.  level  of  restrarni 

Group  I  (300,  .'>01,  310-     141,285.894  square  ya'ds  ea;j;va- 
320.  3C-0,  360-353.  te.-it. 

369  60a-605.  610- 
6!  4.  525-627,  630. 
665.  666  and  669) 

333/33^  33? 92,475  ct&ren  o!  wtiich  r.ol  trv'e 

than  52.618  boren  shali  be  n 
Calegofy  333/334  and  not  more 
than  53. "28  dozen  shc^l  be  n 
Category  335 

338'339 5C4C99  do?en 

340 _ 163.226  oozen 

311 _„ „  101.689  dozen, 

347/348 243.326  dozen  ol  w^■c'-  r„j!  mote 

tl^an  171  626  dczen  s^a!l  be  ^n 
Catego-y  347  ax)  not  mye  thin 
1 32  336  dozen  snali  be  m  Cate- 
gory 348 

433  434.... „ _  ie,C91   Bozen  0'  **iich  not  mete 

than  12.  36  dozen  shii!  be  in 
Categor,  433  arid  not  nve  \:T:ar\ 
6.224  oczen  si-.6'i  De  tfi  Caie- 
gory  434 

i^O       „  2'^'6  059  cicren 

444        , ?.9D6  d.-!:er 

445'.:46: „ 50.413  Oczen. 

633,'b34.6.35 „ 1.347,719    dozen    o;    yi^.c*-,     .-.ot 

more  thon  173.238  dojer,  s^aii 
be  in  Category  633  riot  mce 
l»'an  764.220  dozen  stK-r  be  in 
Category  63.'.  and  net  rr;'e 
than  59"^  416  dozen  s^.all  l«  in 
Calegc-y  635 

638  eiS  -  - „  5  367  f35  dozen 

640  p;.' „ _ _.  4.320,773  dozen 

640  pi.- „ 1.598.731  dozen, 

fc~  1         994  774  coiPn. 

643    »„..__ 58.903  dozen 

645  646 3.U6.416  dozen. 

6.=)9  p;' „ 2.134,965  pounds 

Mn    C&tegory    6'3     on!y    T.S  USA    nufTTt-ers    SSv  C-4t5. 
380  3431  and  380.5.133 

-:n  C?icgo-y  64'...  all  T  S  U.S.A.   numb<»s  e»cpci  t^cse 
libt<Kj  .n  .'ootnole  1 

in    ra;t-oc-.    659     only    T  E  U  S  A.    nu.-»a:=rs    >C\05CO, 
702  1003  a-Kj  "03  1515 

In  cairj  Irg  out  this  directive,  entriei  of 
Icxti'e  products  in  the  foregoirg  categories, 
ev.-^ept  Category  f.59  pt.,  vhich  have  beon 
exported  to  the  United  States  on  and  after 
ja'i'.ia-y  1. 19B0  and  extending  through 
December  31,  liSO.  shall  to  the  extent  oi  uny 
ur.nilcd  balances  be  charg/^d  against  the 
levels  of  ref.iaini  ostablisl'.ed  for  such  goods 
d^i^ng  the  'vvp!\c-monlh  period  beginn:::g  on 
)ar'j;:ry  1.  1980  and  extending  through 
Derrnber  31.  1980.  In  the  event  that  the 
!l've!^  of  restiair.t  established  for  that  ptn'od 
havt-  bes-n  exh.  .isted  by  pre\  ious  ertr'es. 
K:;t:',  gjoJs  shi>i!  be  subject  to  the  levels  set 
forth  ir.  this  letter.  Textile  products  in 
C.itocory  fi.'"i9  pt.  which  have  been  expor't  J 
prior  10  January  1,  1961  shall  not  be  subjec;  to 
this  directive. 

The  levels  of  restraint  set  forth  above  are 
::i!l  jfCt  to  adjusimcpt  in  the  future  pur&i;a:it 
to  the  provisior.s  of  die  bilateral  agreement  of 
Deceuibci  23,  ISr!",  as  QT:euded,  betv^een  the 
GcMrriimrpts  of  the  United  States  and  the 
Republic  of  Korea,  v.hich  provide,  in  pait, 
ti.af:  ;i)  within  the  aggregate  and  applicable 
group  limits,  specific  levels  of  restraint  may 
be  a;ij,.sted  by  designated  perrenfag'^s:  (2) 
these  same  levels  may  be  adjusted  for 
carrj'over  and  carryforward  up  to  11  percent 
of  the  applicable  category  limit:  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  problems  arising  in 
the  implemenlotion  of  the  agreement.  Any 
appropri.iti;  adjustments  under  the  provisions 
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ol  ttie  bilateral  agreement  referred  to  above 
will  be  made  to  you  by  letter. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  FR  13172),  as  amended 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices:  Advisory  Committee  Meeting 


and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 
The  Working  Group  A  meeting  will  be 
limted  to  review  of  research  and 
development  programs  which  the 
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552b(c)(l)  (1976),  and  that  accordingly, 
thi«iheeting  will  be  closed  lo  the  public. 
^fl.  S.  Healy, 

OSD  Federal  Register  Liaisar,  O^^n  er. 
Washington  Headqucrters  Sfr\  ii  ts. 


The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering. 
the  Director.  Defense  Advanced 
Research  Projects  Agency  and  the 


jurisdiction  of  the  Board.  For 
information  concerning  the  Board  and 
its  procedures,  see  the  Boards  final 
regulations  published  in  the  Federal 
Register  on  April  3. 1980  (45  FR  22S34). 
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ol  the  bilateral  agreement  referred  to  above 
will  be  made  to  you  by  letter. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28. 1980  (45  FR  13172),  as  amended 
on  April  23. 1980  (45  FR  27463),  and  August 
12. 1980  (45  FR  53506). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  the  Republic  of  Korea  and 
with  respect  to  imports  of  cotton,  wool  and 
man-made  fiber  textile  products  from  the 
Republic  of  Korea  have  been  dete.'-mined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  afffiirs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  553.  This  h:\\vt 
will  be  published  in  the  Federal  Register 

Sincerely, 
Paul  T.  O'Day, 

Chairman.  Committee  for  the  Iinplviivntatioii 
of  Textile  Agreements. 

|fH  Out   80-40539  Filed  12-29-80.  «  4.i  jml 
BIUJNG  CODE  3S10-2S-M 


Announcing  Import  Restraint  Levels 
For  Certain  Cotton  and  Man-Made 
Fil>er  Textile  Products  From  the 
People's  Republic  of  China,  Effective 
January  1, 1981;  Correction 

Otcember  22, 1980. 

In  Federal  Register  Doc.  80-37652. 
appearing  at  page  80324  in  the  issue  for 
Thursday.  December  4. 1980,  the  first 
sentence  of  paragraph  2  of  the  letter  to 
the  Commissioner  of  Customs 
establishing  import  restraint  levels  for 
certain  cotton  and  man-made  fiber 
textile  products  from  the  People's 
Republic  of  China,  effective  on  January 
1.  1981.  should  be  corrected  to  read  as 
follows: 

In  carrying  out  this  directive  entries  of 
te.Ktile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  on  and  after  January  1,  1980  and 
extending  through  December  31.  1980,  shall. 
to  the  extent  of  aisy  unfilled  balances,  be 
charged  against  the  levels  of  restrain! 
established  for  such  goods  during  the  twelv  e- 
month  period  which  began  on  January  1.  19B0 
and  extends  through  December  31, 1980 
Paul  T.  O'Day. 

Chairman,  Committee  for  the  Implenientatnin 
of  Textile  Agreements. 

|FR  rh.c  80-40433  filed  12-29-BO,  B  4r.  iin.j 
BH.UNG  CODE  3510-2$-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

The  DoD  Advisory  Group  on  Electron 
Devices  (AGED)  will  meet  in  closed 
session  on  March  9-10. 1981.  at  the 
Advisory  Group  on  Electron  Devices. 
201  Varick  Street,  New  York,  New  York, 
10014. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  Electron 
Devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities,  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microvva\  e  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  5  U.S.C.  App.  1 
Sec.  10(d)  (1976),  it  has  been  determined 
that  this  Advisory  Group  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(ci(l)  (1976).  and  that  accordingly, 
this  meeting  will  be  closed  to  the  public. 
M.  S.  Healy, 

OSU  FtJercl  Register  Liaisjn  Officer. 
Washington  Headquarters  Senices. 
Oepartntent  of  Defense. 
December  22.  1980. 

|^KI).'    •*i-4r.,.ilF  '  •' !.;-.'«-at).  6'4.'.  iim] 
SILLING  COM  3S10-70-M 


DOD  Advisory  Group  on  Electron 
Devices,  Working  Group  A;  Advisory 
Committee  Meeting 

Working  Group  A  (Mainly  Microwave 
Devices)  of  ;he  DoD  Advisory  Group  on 
Electronic  Devices  (AGED)  will  meet  in 
closed  session  on  22  January.  1981.  at 
the  Advisory  Gro'ap  on  Electron 
Devices,  201  Varick  Street,  New  York, 
N'ew  York  10014. 

The  mission  of  the  Advisory  group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  .\gency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 


and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limted  to  review  of  research  and 
development  programs  which  the 
military  propose  to  inititate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The. 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  5  U.S.C.  App.  1 
Sec.  10(d)  (1976),  it  has  been  determined 
that  this  Advisory  Group  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1976).  and  that  accordingly, 
this  meeting  will  be  closed  to  the  public. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
December  22.  1960. 

{Vn  Don.  80-40  i«l  fiScd  n-29-*:i,  B:-)5  am| 
SILLING  CODE  3610-70-M 

DOD  Advisory  Group  on  Electron 
Devices,  Working  Group  B;  Advisory 
Committee  Meeting 

Working  Group  B  (Mainly  Low  Power 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  will  meet  in 
closed  session  17  February  1981,  at  the 
Advisory  Group  on  Electron  Devices, 
201  Varick  Street,  New  York.  New  York 
10014. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  low  power  device  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  im.'ude 
classified  program  details  throughout. 

In  accordance  with  5  U.S.C.  App.  1 
Sec.  10(d)  (1976),  it  has  been  determined 
that  this  Advisory  Group  meeting 
concerns  matters  listed  in  5  U.S.C 


552b{c)(l)  (1976).  and  thai  accordingly, 
thisifneeting  will  be  closed  to  the  public. 
^ifi.S.  Healy. 

OSD  Federal  Register  L  ■i:;son  Officer. 
Washington  Headqucrters  Services. 
Department  of  Defense. 
December  22.  1930. 

|FR  Doc  811-HJji;^  r:l.>d  M-^t-^''  )?-".=•  i-m\ 
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DOD  Advisory  Group  on  Electron 
Devices,  Working  Group  C;  Advisory 
Committee  Meeting 

Working  Group  C  (MriinK  Imag;rg 
and  Display)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED]  wil! 
meet  in  closed  session  21-22  January 
1981.  at  the  Nava!  Ocean  Systems 
Center,  271  Catahna  Blvd..  San  Diega. 
Ca,  92152,  ar.d  en  26  February  1981  ■d\ 
the  Palisades  Institute  for  Research 
Services.  AGED.  1925  N.  Lynn  Street, 
Arlington,  Virginia  22209'. 

The  mission  of  the  Advisory  Gioup  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  a.nd  Enginet'rir.g. 
the  Director.  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economicw! 
and  effective  reseatrcb  and  de\  elopment 
programs  in  the  aiea  of  electron  de\i(:es. 

The  Working  Group  C  meeting  uiii  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initia'.f  with 
industry,  universities  or  in  their 
laboratories.  This  special  device  H:ta 
includes  such  programs  as  infrared  and 
nigh!  vision  senscrs.  The  review  will 
include  classified  program  ihtails 
throughout. 

In  accordance  with  5  U.S.C.  App  1 
Sec.  10(d]  {1976J.  it  has  been  detern-.Jied 
that  this  Adv;scry  Group  meetir.)^ 
concerns  matters  listed  ir:  5  U.S.C. 
552b(ciri)  (1976}.  and  tha'.  acrordingly., 
this  meeting  vviii  be  closed  to  the  public 
M.  S.  Healy. 

OSD  Federal  Register  Ljoison  OiUcei. 
Washii:g:cri  Hecdquarlers  Senices, 
Deportr>..T.  of Defer.se. 

December  22.  1980. 

|FR  Dm.  80-10:ib'  K..-.-  "i.-CU-eo  h-^.S»ra| 
BILLING  CODE  38 10-70- W 


DOD  Advisory  Group  on  Electron 
Devices,  Working  Group  D;  Advisory 
Committee  MeetJng 

Working  Group  0  (Mainly  Laser 
Devices)  of  the  DoD  Advisory  Group  on 
Electronic  Devices  (AGED)  will  meet  in 
closed  session  3  and  4  February  1931.  at 
the  Palisades  Institute  or  Research 
Services.  Inc..  1925  North  Lynn  Street. 
Arlington,  Virginia  22209. 


The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  wi;h  technical 
advice  en  the  conduct  of  eccnomical 
and  effective  research  and  de\e!opmen! 
programs  in  the  area  of  electron  de\ices. 

The  Working  Group  D  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  ini;ia?e  wrth 
industry,  universities  or  in  their 
laboratories.  The  laser  area  includes 
programs  on  developments  and  research 
related  to  low  energy  lasers  for  such 
applications  as  battief.tld  sur\e)!lance. 
target  designation,  ranging. 
communications,  weapon  guidance  and 
data  transmission.  The  re\  iew  will 
include  classified  program  details 
throughout. 

In  accordance  wiih  5  U.S.C  App  1 
Sec.  10(d)  (1976).  it  has  been  determintd 
that  this  Advisory  Group  n-^eet;ng 
concerns  matters  listed  in  5  U.S.C. 
.■>52b(c)(l)  (1976).  and  tha'.  accordingly. 
this  meeting  will  be  closed  tfi  ihe  puhlsc- 
M.  S.  Healy, 

OSD  Federal  Register  Livisofi  Oflwer. 
Wcshingion  HecdqLBrten  St:rvJi,fs. 
Department  of  Defense. 
December  22.  1980. 

IIH  Ooi.  Bt-K.'M  yr.-o  1.-;'— f/>  fM-i,im\ 
BILLING  CODE  3310-7&-M 


DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board;  AppHcations 
for  Review  Accepted  for  Hearing 

AGENCY:  Dfcparlment  of  EJueation. 
ACTION:  Notice  of  AppHcations  foi 
Review  Accepted  for  Hearing  by 
Education  Appeal  Board. 

SUMMARY:  Th>3  notice  lists  the 
applications  for  re\ie'.v  that  were 
received  and  accepted  for  hearing  by  the 
Education  Appeal  Board  bet\'.een  July  1. 
1980,  and  December  8,  1980 
FOR  FURTHER  iNFORMATlON  CONTACT: 
Dr.  David  S.  Pollen.  Chairr,.ar.. 
Education  Appeal  Board.  400  Maryland 
Avenue.  S.W.  (Room  2141.  F0B-6J. 
Washington,  D.C.  20202.  Telephone  (202) 
245-7835. 

SUPPLEMENTARY  INFORMATION;  Under 
sections  4.'^1  through  456  of  the  General 
Education  Provisions  Act  [20  U.S.C. 
1234).  the  Education  Appeal  Board  has 
authority  to  conduct  (1)  audi!  appeal 
hearings.  (2}  withholding,  termunation 
and  cease  and  desist  hearings  initiated 
by  the  Secretary  of  Educat)on.  and  (3) 
other  proceedings  designated  by  the 
Secretary  as  being  within  the 


jurisdiction  of  the  Board.  For 
information  concerning  the  Board  and 
its  procedures,  see  the  Boards  final 
regulations  published  in  the  Federal 
Register  on  April  3. 1980  (45  FR  22534). 

This  notice  lists  the  applications  for 
review  that  were  received  and  accepted 
for  hearing  by  the  Education  Appeal 
Board  between  July  1, 1980,  and 
December  8, 1980. 

One  application  for  review  invc!'.  ed 
programs  conducted  under  the 
Vocaticnal  Education  Act  of  1963.  as 
amended;  Appeal  of  the  State  of 
Mory^Iand  Docket  No.  10-(65)-ao. 

The  Slate  appealed  a  final  audit 
determination  by  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education  that  Federal  funds  authorized 
under  the  Vocational  Education  Ac;  of 
1963  were  misspent.  The  audit 
exceptions,  based  on  two  audits  by  the 
HEW  Audit  Agency,  involve  a  number 
of  State  and  city  programs.  The 
contested  issues  include  the  propriety  c' 
the  Stale's  procedure  for  determining 
recipient  eligibility,  the  failure  of  (he 
Stiile  to  show  how  a  funded  curriculum 
project  would  benefit  disadvantaged 
students,  and  the  use  of  Vocational 
Efiucation  funds  for  projects  covered  by 
the  Vocational  Rehabilitaticn  Act.  Also 
in  dispute  are  expend. lorts  for  city 
vocational  education  and  work  study 
programs  and  for  city  administra.i\e 
arid  wage  costs.  Finally,  the  State 
contests  the  audit  finding  that  Consumer 
and  Homemaking  funds  were 
improperly  distributed.  The  Department 
of  Education  requested  a  refund  from 
\hp  State  in  the  total  amount  of  S513.712. 

One  application  for  review  involved 
programs  conducted  under  Title  I  of  the 
Elementa:y  and  Secondary  Education 
Art  of  1965,  as  amended:  Appea!  <  ' tke 
S-ale  of  lUinois,  Docket  No.  9-[6-i;-S0. 

The  State  appealed  final  audit 
determinations  that:  [1]  one  local 
educational  agency  failed  to  provide 
services  from  State  and  local  funds  to 
S(  hools  serving  Title  1  project  areas 
comparable  to  services  provided  schools 
in  non-Title  I  project  areas:  [2]  one  local 
education  agency  used  Title  I  funds  to 
supplant  Slate  and  local  funds  by 
Lharging  Title  I  for  a  portion  of  the 
salaries  of  three  principals:  |3]  the  State 
educational  agency  awarded  excess 
Title  I  funds  to  local  districts  after  the 
period  for  obligating  the  funds  had 
lapsed  and  without  determining  the 
need  for  additional  funds  or  monitoring 
the  use  of  these  funds;  and  [4]  two  local 
educational  agencies  overstated  indirect 
cost  rates  and  misapplied  indirect  cost 
rates  to  capital  expenditures  under  Title 
I.  The  Department  of  Education 
requested  a  refund  of  $718,458  from  the 
State. 
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Intervention 

Section  78.43  of  the  final  regulations 
establishing  procedures  for  the 
F.dncrifinn  Anneal  Board  nrovides  that 


jurisdiction  of  the  Board.  For 
information  concerning  the  Board  and 
its  procedures,  see  the  Board's  final 
regulations  published  in  the  Federal 


provisions  were  reasonable;  and  that  the 
contested  amount  was  reduced  by 
application  of  the  statute  of  limitations. 
In  the  final  opinion,  the  Panel  upheld 
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"school  facilities"  nor  were  they 
essential  to  the  success  of  the  local 
educational  agency's  Title  I  program, 
therefore  the  construction  costs  of  these 


■r^  1     r 


and  wife  from  serving  concurrently  on  a 
Title  I  advisory  council,  the  local  agency 
violated  the  rule.  Further,  the  Panel  held 
that  the  California  State  Department  of 


Dated:  December  15, 198a 
David  S.  Pollen. 

Chairman,  Education  Appeal  Bocrd. 

IKK  Doc.  89^0397  Filed  12-29-80;  8:45  a.'r,] 
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Intenention 

Section  78.43  of  the  final  regulations 
establishing  procedures  for  the 
Education  Appeal  Board  provides  that 
an  interested  person,  group,  or  agency 
may.  upon  application  to  the  Board 
Chairperson,  intervene  in  appeals  before 
the  Education  Appeal  Board,  including 
the  appeals  listed  above. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  tJie  Board 
Chairperson  or.  as  appropriate,  the 
Panel  Chairperson,  that  the  potential 
iiitervenor  has  an  interest  in  and 
information  relevant  to  the  specific 
issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

All  these  applications  or  questions 
should  be  addressed  to  Dr.  David  S. 
Pollen.  Chairman,  Education  Appeal 
Board.  400  Maryland  Avenue,  S.W. 
(Room  2141,  FOB-e).  Washington,  D.C. 
20202.  telephone  (202)  245-7635. 

(20U.S.C.  1234) 

Note. —  Catalog  of  Federal  Domestic 
Assistance  Number  not  applicable. 

Dated:  December  15. 1980. 
David  S.  Pollen, 
Chairman.  Education  Appeal  Docrd 

|l  R  D..(- aO-W.I96F;led  i:-29-80  b  4.'.   .ml 
eiLLING  CODE  4000-t  1.M 


Education  Appeal  Board;  Summaries 
of  Final  Actions 

AGENCV:  Department  of  Education. 
ACTION:  Summaries  of  final  actions  of 
the  Education  Appeal  Board. 

summary:  This  notice  contains 
suRjmaries  of  two  decisions  of  the 
Education  Appeal  Board  which  were 
adopted  as  the  final  decisions  of  the 
Department  of  Education  between  July 
1. 1980,  and  December  8, 1980.  Also 
included  is  a  summary  of  a  cease  and 
desist  order  issued  by  the  EAB  and  a 
su.iimary  of  an  appeal  dismissed  by  th" 
Board  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  S.  Pollen,  Chai.'-man. 
Education  Appeal  Bpard,  400  Maryland 
Avenue,  S.W.  (Room  2141,  FOB-6). 
Washington.  D.C.  20202.  Telephone  (202| 
245-7835. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  456  of  the  Cent^rul 
Education  Provisions  Act  (20  U.S.C. 
1234).  the  Education  Appeal  Board  has 
authority  to  conduct  (1)  audit  appeal 
hearings,  (2)  withholding,  termination, 
and  cease  and  desist  hearings  initiated 
by  the  Secretary  of  Education,  and  (3) 
other  proceedings  designated  by  the 
Secretary  as  being  within  the 


jurisdiction  of  the  Board.  For 
information  concerning  the  Board  and 
its  procedures,  see  the  Board's  final 
regulations  published  in  the  Federal 
Register  on  April  3. 1980  (45  FR  22634). 

This  notice  summarizes  two  decisions 
of  the  Education  Appeal  Board  that 
were  adopted  as  the  final  decisions  of 
the  Department  of  Educalion  between 
July  1.  1980,  and  December  8, 1980.  Also 
included  is  a  summary  of  a  cease  and 
desist  order  issued  and  a  summary  of  an 
appeal  dismis.sed  by  the  EAB  during  the 
same  period.  Summaries  of  the  Board's 
final  actions  and  decisions  are 
published  on  a  semiannual  basis  in 
order  <o  keep  the  public  informed  as  to 
ttie  Board's  activities. 

The  summaries  are  prepared  as  a 
convenience  to  the  public  and  are 
intended  only  to  highlight  the  holdings 
of  the  Education  Appeal  Board.  The 
sumn.aries  are  not  official  parts  of  the 
decisions  and  should  not  be  relied  upon 
as  o'lidance  from  the  Department  of 
Educaiion  or  legal  precedent.  Copies  of 
the  full  decisions  of  Education  Appeal 
Board  are  available  at  the  address  given 
above  on  request  and  with  payment  of 
the  full  costs  of  reproduction. 
SUMMARY  OF  FINAL  DECISION:  Appeal  of 
the  Stijte  of  Pennsylvania.  Docket  No. 
10-(25)-76,  July  12'  1980. 

The  State  of  Pennsylvania  appealed 
five  final  audit  determinations  made  by 
the  Deputy  Commissioner  for 
Elementary  and  Secondary  Education 
involving  programs  conducted  by  local 
educational  agencies  (LEAs)  under  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended.  The 
Commissioner  sought  a  refund  of 
S6h4.ro7.21  from  the  State.  Three  LEAs 
intervened  in  the  appeal,  and  the  State 
of  Pennsylvania  moved  the  Panel  to  join 
two  additional  LEAs  as  indispensable 
parties.  The  Hearing  Panel  denied  the 
State's  motion  as  it  found  it  had  no 
dirci  t  jurisdiction  to  join  parties.  One  of 
the  LEAs  in  question  entered  the  appeal 
voluntarily.  The  other  LEA  objected  to 
being  joined  but  promised  full 
cooperation  with  the  State  on  issues 
related  to  the  appeal.  The  Panel  held, 
therefore,  that  t!u  re  was  no  prejudice  to 
the  State  by  its  ruling. 

On  additional  prehearing  motions 
filed  by  the  State,  the  Pan.-il  held  that  the 
Commissioner  (now  the  Secretary)  was 
authorized  to  seek  recovery  of 
improperly  spent  Title  I  funds;  that  the 
EAB  had  jurisdiction  to  review  the  final 
audit  determinations  and  make  an  initial 
decision  advising  the  Commissioner 
(now  the  Secretary)  whether  the  audit 
exceptions  were  properly  taken:  that  the 
procedures  of  the  EAB  as  stated  in  the 
Board's  regulations  and  general 


provisions  were  reasonable;  and  that  the 
contested  amount  was  reduced  by 
application  of  the  statute  of  limitations. 

In  the  final  opinion,  the  Panel  upheld 
four  audit  exceptions.  The  Panel  found 
that  the  two  LEAs  improperly  used  Title 
I  funds  to  pay  the  salaries  of  personnel 
whose  services  were  not  designed  to 
meet  the  special  educational  needs  of 
educationally  deprived  children.  The 
Panel  found  that  two  other  LEAs 
improperly  used  Title  I  funds  to  provide 
services  in  schools  that  did  not  have 
high  concentrations  of  children  from 
low-income  families  and  therefore  were  ' 
ineligible  to  receive  Tale  I  funds. 

The  Panel  alsojound  that  although 
one  LEA  used  Title  I  funds  to  pay  the 
salaries  of  art,  music  and  physical 
education  teachers  and  library 
personnnel  who  served  all  the  children 
in  the  I^A's  elementary  schools, 
virtually  all  the  children  in  the  schools 
were  educationally  deprived  and  the 
services  were  designed  to  meet  the 
children's  special  educational  needs. 
The  Panel  ruled  that  Pennsylvania  did 
not  have  to  refund  to  the  Department  the 
S242. 282.92  at  issue  for  this  exception. 

On  several  collateral  issues,  the  Panel 
ruled  that  Pennsylvania's  interests  in  a 
properly  conducted  audit  were 
sufficiently  protected  by  the  appeal 
process,  that  the  date  of  expenditure 
governed  the  application  of  the  statute 
of  limitations,  and  that  Pennsylvania 
and  the  LEAs  had  sufficient  notice  of  the 
evidentiary  hearings  held  in  the  appeal. 

The  Hearing  Panel  issued  a  decision 
on  May  7, 1980.  requiring  Pennsylvania 
to  refund  $422,424.29  to  the  U.S. 
Department  of  Education.  This  decision 
was  adopted  as  the  final  decision  of  the 
U.S.  Department  of  Education  on  July  12, 
1980. 

SUMMARY  OF  FINAL  DECISION:  Appeal  of 
the  State  of  West  Virginia.  Doi  ket  No. 
3-(33)-77,  August  30, 1980. 

West  Virginia  appealed  a  final  audit 
determination,  made  by  the  Deputy 
Commissioner  for  Elementary  and 
Secondary  Education,  that  a  local 
educational  agency  agency  within  the 
State  of  West  Virginia  improperly  used 
Federal  funds  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  to  help  pay 
construction  costs  of  an  administrative 
office  building  in  1975.  The  Deputy 
Commissioner  requested  a  refund  from 
the  State  in  the  amount  of  $125,000. 

The  Hearing  Panel  sustained  the 
Deputy  Commissioner's  position, 
holding  that  Title  I  funds  could  not  be 
used  to  help  pay  construction  costs  of  an 
administrative  office  building.  The  Panel 
found  that  the  administrative  offices 
used  to  house  Title  I  personnel  were  not. 
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di.-ectly  on  the  development  of  methods, 
procedures,  and  devices  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services  to  handicapped 


AppL'cation  Forms:  Application  forms 
will  be  mailed  to  applicants 
approximately  90  days  before 
applications  are  due. 


11.  A  meeting  of  the  Industry  Working 
Party  (IWP)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  January  14 
and  15, 1981,  at  the  offices  of  "Texaco 
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"school  facilities"  nor  were  they 
essential  to  the  success  of  the  local 
educational  agency's  Title  I  program, 
therefore  the  construction  costs  of  these 
offices  were  not  allowed  by  the  Title  I 
statute.  Further,  post-construction  use  of 
the  offices  for  Title  I  purposes  not 
contemplated  and  described  by  the  local 
educational  agency  in  its  project 
application  could  not  justify  the  use  of 
Title  I  funds  for  construction. 

On  June  20, 1980,  the  Hearing  Panel 
issued  a  decision  requiring  West 
Virginia  to  refund  $12,5.000  to  the  U.S. 
Department  of  Education.  The  Panel's 
decision  was  adopted  as  the  final 
decision  of  the  U.S.  Department  of 
Education  on  August  30.  1980. 
SUMMARY  OF  CEASE  AND  DESIST  ORDER: 
Cease  and  Desist  Hearing  for  the  Stale 
of  California  and  the  Hichn-.o.id, 
California  Unified  School  District. 
Docked  No.  4-(59)-e0  Sspte.Tber  2", 
1980. 

The  Richmond,  California  Unified 
School  District  appeared  befcie  the 
EAB.  for  itself  and  with  the 
authorization  of  the  California  Stale 
Department  of  Education,  to  argue 
against  the  issuance  of  a  cease  and 
desist  order  by  the  Board  based  on  a 
cease  and  desist  complaint  iss'jed  by 
the  Commissioner  of  Education  on  April 
4. 1980.  In  the  cease  and  desist 
complaint  the  Commissioner  Lharg-^d 
that  the  Richmond  Unified  Schorl 
District  violated  advisory  r ounci! 
requirements  under  Title  I  of  the 
Elementary  and  Secondary  Edi:c.:ition 
Act  of  1965.  as  amended,  as  inte-preted 
in  the  Interpretive  Ruie  is.'^ued  by  the 
Office  of  Educaiion  on  October  27. 1978, 
by  prohibiting  a  husband  ar..i  wifi^  from 
serving  concurrently  on  a  Title  1 
advisory  council.  The  Con-.,Ti!ssior,i:r 
also  charged  that  the  Cal  lornia  Slate 
Departn;ent  o!  Education  failed  to  carry 
o'lt  its  Title  1  adn'!''nis(r;iti\-e 
responsibili'ifs  with  reg.-'d  to 
Richmond. 

On  preliminary  maUer^-.  th^  Hea.;.r.p 
Panel  ruled  that  the  CoT!;;iisFior.er  h.nd 
complied  with  the  Board";  regulations 
providing  for  the  issuance  of  a  c°:ise 
and  desist  complaint,  and  thai  the  Slate 
educational  agency  and  lc;'a! 
educational  agency  had  a  right  to 
appear  to  present  reasons  why  t'i'.e  ceasif 
and  desist  oider  shv;uld  not  be  issued. 

The  Panel  held  that  it  was  required  to 
enforce  the  lnterpre'i\'P  Ruin,  as  E.AB 
regulations  prchib.ted  ihe  Panel  from 
wa!\  ing  the  rule  or  rul'ng  on  its  valid'ty. 
The  Pane!  fcand  thdt  the  InterprLiive 
Rule  was  applicable  to  the  Richmond 
local  educational  agency  and  that,  by  its 
adm.itted  policy  of  prohibiting  a  husband 


and  wife  from  serving  concurrently  on  a 
Title  I  advisory  council,  the  local  agency 
violated  the  rule.  Further,  the  Panel  held 
that  the  California  State  Department  of 
Education  violated  the  Interpretive  Rule 
by  failing  to  enforce  it  according  to  that 
agency's  administrative  responsibilities 
under  Title  L 

The  Hearing  Panel  issued  an  order  on 
July  24, 1980,  requiring  the  Richmond 
Unified  School  District  to  cease  and 
desist  from  enforcing  its  policy,  and 
ordering  the  California  State 
Department  of  Education  to  take 
apparopriate  administrative  steps  to 
ensure  compliance  with  the  cease  and 
desist  order  by  the  local  educational 
agency.  The  order  became  final  on 
September  27, 1980. 

SUMMARY  OF  DISMISSAL  OF  ACTiON; 

Appeal  of  the  State  of  Ohio,  Docket  X'o. 
5-^(411-78,  November  20. 1980. 

The  Slate  of  Ohio  appealed  a  fir.c-.t 
audit  determination  issued  by  the 
Department  of  HEW's  Regional 
Commissioner  of  Region  V  in  19"6.  The 
audit  exception  was  based  on  a  transfer 
of  $1,000,000  in  Federal  funds  from  the 
State  Library  Board  to  the  State  General 
Fund.  The  Federal  money  was  an  arded 
to  the  State  under  the  Libra'-y  Services 
and  Construction  Act  (LSCA).  The 
trsnsfer  was  in  accorcianct-  wi.h  a  State 
appropriations  act  which  provided  State 
funds  for  library  support  during  a  period 
v.-hen  LSC.^  funds  we.-e  iir;pciunded  by 
the  Federal  governn:enl.  The-  State  law 
directed  the  State  finance  director  to 
recover  these  State  expenditures  for  the 
general  fund  once  Federal  monies 
became  avr.i'.able.  At  the  State  finance 
director's  request,  the  State  Library 
Board  transferred  Sl.GOO.QOC  in 
s'.rbsequent  LSCA  Federa!  funds  to  the 
State  Emergency  p-urposes  t'urd.  This 
transfer  constit'jted  par'.i.ji  i-'p!.'iLeme;-t 
{.'  S3.0(?0.000  in  Stale  appropriations 
expended  I'or  library  support  during  the 
pe'"iod  of  imipoundmenf.  as  lequtrsd  by 
the  State  law.  The  final  ajdit 
determmation  maintained  th.3t  s.ich  a 
transfer  was  improper. 

The  Assistant  Secretary  for 
Educational  Research  and  Improvement 
further  rp\iewed  the  final  determina'ion 
letter  and  vacated  i:  as  not  suppc-ted  b\ 
sufficient  ev-derce.  The  .Assistant 
Secretary  moved  the  Hehring  Pane!  'o 
dismiss  the  appeal  The  State  of  Ohio 
cc>ncurred  ''n  the  mcficn.  The  Hearing 
Panel  issued  on  Order  Dis.missir.^  the 
Appeal  on  November  20.  1580. 

Note. — Catalog  of  Fcde-a;  Dc-.t-siic 
Assiitiince  Number  not  appiicabie. 


Dated:  December  15. 198a 
David  S.  Pollen, 

Chairman,  Education  Appeal  Board. 

iKR  Doc.  m-WS^  Filed  12-29-80:  8:45  a.T.) 
BILLING  CODE  4()0(M)1-M 

Grants  for  Research  on  Knowledge 
Use  and  School  Improvement 

AGENCY:  Department  of  Education. 
ACTION:  Amendment  to  Application 
Notice. 

The  application  notice  published  in 
the  Federal  Register  on  December  5. 
1980  (45  FR  80575-80576)  is  amended  by 
revoking  the  January  6. 1981  closing  date 
for  submittal  of  preapplications  for 
major  grants  under  the  Grants  for 
Research  on  Knowledge  Use  and  School 
Improvement  program.  There  is  no 
longer  a  requirement  for  the  submittal  cf 
preapplications  for  major  grants  under 
this  progran:. 

T'nis  action  is  taken  because  of 
c  iministrative  delays  in  preparing  the 
program  announcement  pack3,2e. 

FURTHER  INFORMATION:  For  further 

information,  contact  Mr.  Rolf  Lehming. 
Team  Leader,  Knowledge  Use  and 
School  Imp'-ovement  Studies.  DP.  NiE. 
OFRI.  who  is  located  in  Room  6198  1200 
19lh  Street.  N.W..  Washington.  D  C.  and 
uhose  telephone  number  is  (202)  254- 
6050. 

(Cjirtlog  of  Ferfer,^!  Domestic  Assis!a-.ce 
Numbe;  64. i''".  Fducational  Research  find 
Development:  fcrmerly  13.950) 

Dated-  December  22, 1980. 
F  James  Rutherford, 

,4  s.i  's  ?c;7 ;  5t  ,•  :i-  :c  ry  for  Educational  fif-i  ec:i  h 
and  Improvement. 

;!»  r...,    S--!i-J.  T'.ii  1Z-2^-W  845  .in) 
BILLING  CODE  4000-01-M 


National  Institute  of  Handicapped 
Research;  Transmittal  of  Applications 

AGENCY:  Depanment  of  Education. 
ACTION;  Notice  of  closing  date  for 
tiansmittal  of  applications. 


Applications  are  invited  foi 
noncompeting  continuation  projeLts 
under  the  Xationa!  Instiiute  cf 
ilandicapped  Research. 

Authority  for  this  program  is 
ci^.itained  in  Section  204  of  the 
Rehabilitation  Act  of  19"3.  as  amended. 
b.\  Pub.  L  95-G02. 

Undei  th'^  program  awa:d.s  arc  issjcd 
to  public  and  private  agencies  and 
organizations,  incLding  institjticns  cf 
htght.i  education. 

The  purpose  of  the  av.ards  is  p'.antting 
and  conducting  research,  demonstration 
and  related  activities  whic^bear 
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Energy.  Forrestal  Building — Room  8G067. 
1000  Independence  Avenue.  SW., 
Washington.  D.C.  20585  Telephone:  202- 
252-5187. 
Purpose  of  the  Committee:  To  advise  the 
Secretary  on  the  scope  and  pace  of 


iL » 


of  Energy  (DOE)  is  issuing  this  notice  in 
order  to  clarify  the  status  of  the  license 
fees  formerly  imposed  on  imports  of 
petroleum  and  petroleum  products  by 
Presidential  Proclamation  3279,  as 
/jmpnHpH    Althniioh  the  Prnrlamarinn 


must  be  obtained  from  the  Office  of  Oil 
Imports  prior  to  the  importation  of 
petroleum  and  petroleum  products. 
Section  213.35(a)(6)  of  the  Mandatory 
Oil  Import  Program's  regulations. 

rnnfainort  in  Title  in  nf  fKo  f^r,Ao  rtf 
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di.-ectly  on  the  development  of  methods, 
procedures,  and  devices  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services  to  handicapped 
individuals,  especially  those  with  the 
most  severe  handicaps. 

Closing  Date  for  Tvansmittu!  of 
Applications:  To  be  assured  of 
consideration  for  funding,  cipplii:ytions 
for  a  noncompeting  continuation  award 
should  be  mailed  or  hand  delivered  no 
later  than  90  days  prior  to  the  end  of  the 
current  budget  period. 

If  the  application  is  late,  the 
Department  of  Education  may  hick 
sufficient  time  to  review  it  and  may 
decline  to  accept  it. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.133.  Washington.  D.C. 
20202. 

An  applicant  should  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

{!)  A  legibly  dated  U.S.  F'ostal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  drite 
of  mailing  stamped  by  the  U.S.  Postai 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
US.  Postal  Service,  the  Secielary  does 
not  accept  either  of  the  following  as 
proof  of  mailing: 

(1)  A  private  metered  postmark,  or 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  rc'lying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail 

Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5673,  Regional  Office  Building  No. 
3.  7th  and  D  Streets,  S.W.,  Washington, 
DC. 

The  Application  Center  Control  will 
accept  a  hand  delivered  application 
between  8;00  a.m.,  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturday,  Sundays,  and  Federal 
holidays. 

Available  Funds:  The  funding  level  for 
the  National  Institute  of  Handicapped 
Research  is  expected  to  be 
approximately  S35  million  for  fiscal  year 
1981. 


Application  Forms:  Application  forms 
will  be  mailed  to  applicants 
approximately  90  days  before 
applications  are  due. 

Applicaiions  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
packages.  Applicants  are  urged  not  to 
suhm.it  infonmation  that  is  not  requested. 

Applicable  Rtgulatior.s:  Regulations 
g(;verning  this  program  include  the 
following: 

(a)  Regulations  governing  the  National 
Institute  of  Handicapped  Research;  and 

(b)  Education  Division  General 
Adm.inistrative  Regulations  (EDGAR) 
(34  CFR,  Part  75,  and  77)  published  in 
the  Federal  Register  on  April  3,  1980  (45 
FR  22494). 

Noti!. — Prog;  am  rcguiaiions  governing  llic 
int>titu'e  are  currently  undergomg  revision. 
Prior  to  final  publication  of  itiuse  regulations, 
the  Institute  will  review  and  make  grai.t 
awa,-ils  solely  under  thi-  provision.s  of 

F,nr,.\R 

Fu:ther  Infurmatiun:  For  further 
information  contact  Margaret  f. 
Giannini,  M.D..  F.A.A.P..  Director. 
National  Institute  of  Handicapped 
Research,  400  Maryland  Avenue,  S.W., 
(Ro<jm  3070,  Switzer  Building), 
Washington,  D.C.  20202.  Telephone:  202- 
245-0505. 

Dated:  Decenib.v  22.  lU*). 
(Catalog  of  Federal  Domestic  No,  84.1.33. 
N.itional  Institute  of  Handicapped  Research) 
Edwin  Martin, 

Assistant  Secretary  for  Spf^i  ici!  Eiha  ation 
Services. 

\VR  Dor   MI-4U421  Fil.d  12  2»-i!0:  h  4.'i  ,im| 
BILLING  CODE  40OO-01-M 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(.'\)(!)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S  C  6272),  notice 
is  hereby  provided  of  the  following 
meetings; 

I.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (IHA)  will  be  held  on  January  6, 
1981.  at  the  offices  of  Mobil  Oil 
Corporation,  1.50  East  42nd  Street,  New 
York,  New  York,  beginning  at  9:30  a.m. 
Tlie  agenda  for  the  meeting  is  as 
follovvs: 

1  Opening  remarks. 

2  Review  of  ISAG  draft  report  on  AST-3. 
and  of  matters  arising  from  AST-3. 

3.  Closing  remarks  and  confirmation  of 
n<'\t  nieetint;  date. 


II.  A  meeting  of  the  Industry  Working 
Party  (IWP)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  January  14 
and  15, 1981,  at  the  offices  of  Texaco 
Inc.,  2000  Westchester  Avenue,  White 
Plains,  New  York,  beginning  at  9:30  a.m. 
on  January  14.  The  agenda  for  tlie 
meeting  is  as  follows: 

1.  Status  of  Standing  Croup  on  the  Oil 
Market  |SOM)  and  IWP  activities  and 
arrangements  for  future  meetings. 

2,  Questions  concerning  a  review  of  the 
crude  and  oi!  product  import  registers 

As  provided  in  section  252(c)(l)(A)(iij 
of  the  Flnergy  Policy  and  Conservation 
Act,  these  meetings  will  not  be  open  to 
the  public. 

Pursuant  to  section  252(c)(3)  of  the 
Energy  Policy  and  Conservation  Act,  a 
verbatim  transcript  of  these  meetings 
will  be  made;  the  transcript,  with  such 
deletions  as  are  determined  to  be 
necessary  or  appropriate  pursuant  to 
E.O.  12065  (43  FR  23949,  July  3.  1978), 
E.O.  11932  (41  FR  32691,  August  5,  1976) 
and  22  CFR  9a.l-9a.9,  will  be  available 
in  the  Reading  Room  of  the  Department 
of  Energy,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  between 
the  hours  of  8:00  AM  and  4:00  PM 
weekdays,  except  Federal  holidays. 

Issued  in  Washington.  DC,  DecemL)er  22. 
U)80. 
Craig  S.  Bamberger, 

As^! slant  General  Counsel,  [international 
Trade  tr  Enierycncy  Prepavdnrss. 

|H(  11, .1:  HO-4(Hr7  Kil.'ii  l2-2t>-M;  «  4,i  dm) 
BILLING  CODE  6450-0 1-M 

Office  of  Energy  Researcti 

Solar  Photovoltaic  Energy  Advisory 
Committee  and  Subcommittee  of  the 
Energy  Research  Advisory  board; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-163,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meetings: 

Name:  Solar  Photovoltaic  Energy  Advisory 
Cua-miltee  (SPEAC)  and  Central  Utilities 
Applications  Pilot  Plant  Subcommittee 
(CUAPPS)  of  the  Energy  Research 
Advisory  Board. 

Date  and  time: 
January  19.  1981—9  a.m.-4  p.m.  (SPEAC) 
January  20,  1981—9  a.m.-12  noon  (SPEAC) 
January  20,  1981—1  p.m.-4  p.m.  (CUAPPS) 
January  21.  1981—9  a.m  -4  p.m.  (SPEAC) 

Pl.ice: /onaory  19-20.  1981  (SPEAC  ,ind 
CUAPPS).  Sandia  Labo.'-atory,  Room  B-6, 
Koronado  Club,  Kirtland  Air  Force  Base. 
Albuquerque,  New  Mexico. 

January  21.  1981  (SPEAC).  Solar  Power 
Research  Ihstitute,  Building  17,  Room  4A, 
1617  Cole  Boulevard,  Golden,  Colorado. 

Contact:  Georgia  Hildreth,  Director,  Advisory 
Committee  Management.  Department  of 


Energy,  Forrestal  Building — Room  8G067, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585  Telephone:  202- 
252-5187. 

Purpose  of  the  Committee:  To  advise  the 
Secretary  on  the  scope  and  pace  of 
research  and  development  with  respect  to 
solar  photovoltaic  energy  systems:  the 
need  for  and  timi.ng  of  solar  photovoltaic 
energy  systems  demonstration  projects:  the 
need  for  change  in  any  research, 
development,  or  demonstration  program 
established  under  this  Act;  and  the 
economic,  technological,  and 
environmental  consequences  of  the  use  of 
solar  photovoltaic  energy  systems. 

Tentative  agenda: 

January  19-20,  1981- SAi.-IC 
— Review  of  the  photovoltaic  systems 

development  activities 
— Review  of  the  photovoltaic  concentrator 

subsystem  activities 
— Public  Comment  (10  minute  rule) 

January  20,  1981— Ci/.4/'PS 
— Discussion  of  need  for  pilot  plant 
— Public  Comment  (10  minute  rule) 

)anuary  21.  1981— SP£.4C 
— Review  of  photovoltaic  research  and 

development  activities 
— Public  Comment  (10  minute  ri'le) 

Public  participation:  The  meetings  are  open 
to  the  public.  Written  stdtcments  may  be 
filed  with  the  Commillee  and 
Subcom.mitle-3  either  before  or  aft,!r  the 
meeting.  Members  of  the  public  who  wish 
to  make  oral  s'atemerts  pertaining  to 
agenda  items  should  contact  the  Advisory 
Committee  Managfimen!  Office  at  the 
addiess  or  telephone  number  listed  above. 
Requests  must  he  received  a!  least  5  da\s 
prior  to  the  meetings  ;?nd  reasonable 
p.'-ovision  vi'ii  be  made  to  iiiclude  the 
presentatiui!  or^  the  agend.i.  The 
Chairperson  of  the  Committee  and 
Subcommittee  are  nir.powered  to  co.nduc! 
the  meetings  in  a  fashion  that  will  facilitate 
the  ord'jilj  con(''jct  of  business. 

Transcripts:  Available  for  public  revie-v  and 
copying  at  the  Pi-hlic  P. ad'ag  Room.  Room 
IF.190.  Forrast.V.  Buildiro.  looo 
liidependentie  .A^'-^iUr,  SVV..  VVa:shin.;',)n, 
D.C.  l;"t^\r-en  ?i.(iO  a  \'\.  and  4:;i0  p  m.. 
Mond,.)  i.i.ioiigl.  Friciav.  e.xcep;  Fedfral 
hol•d:^,v 

Executive  sucim^ry:  Avai!,ibic  approximate  ^. 
30  days  foilowing  the  meeting  from  the         ^ 
Advisory  Committee  Management  Office 
Issued  al  \V;-s!iing'.,-..i.  D.C  en  December 

22,  1980. 

Georgia  Hildrnth, 

Director,  Ad\  isory  Coninuttce  Manapcn'.eni. 

[I  R  !)i)i..  WHM:  t.  y-.Wd  12  2i».*l:  B-  l.'i  »m| 
BILLING  CODE  6450-01-M 


Economic  Regulatory  Admlristration 

Mandatory  Oil  import  Program 

AGENCY:  Elcoiiomic  Regulatoiy 
Administration,  Depa/trnent  cf  Energy. 
ACTtON:  Notice. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 


of  Energy  (DOE)  is  issuing  this  notice  in 
order  to  clarify  the  status  of  the  license 
fees  formerly  imposed  on  imports  of 
petroleum  and  petroleum  products  by 
Presidential  Proclamation  3279,  as 
amended.  Although  the  Proclamation 
currently  provides  that  no  fee  shall  be  in 
effect  through  December  31, 1980.  it  is 
silent  as  to  the  status  of  license  fees 
after  that  date.  Consequently,  in  the 
absence  of  any  further  amendment  of 
the  Proclamiation  by  the  President,  a 
zero  fee  will  rem.ain  in  effect 
indefinitely.  Importers  must  continue  to 
observe  all  the  other  requirements 
imposed  by  the  Proclamation,  including 
the  requirement  that  they  obtain 
licenses  prior  to  the  importation  of 
petroleum  and  petroleum  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  J.  Berrigan  (Office  of  Oil 
Imports),  Economic  Regulatory 
Administration,  2000  M  Street  NW., 
Room  6222,  Washington,  D.C.  20461, 
(202)  653-3443 
Robert  D.  R.  de  Sugny  (Office  of  General 
Course!),  Departm.ent  cf  Energy,  1000 
Independence  Avenue  SW..  Forrestal 
Building,  Room  6F-094,  Washington. 
D.C.  20585,  (202)  252-2900 
William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Adm.inistration,  2000  M  Street  NW.. 
Room  ilO-B,  Washington,  D.C.  20461, 
(202)  653-3511. 
SUPPLEl^;£NTAL  INFCRMATiCN: 
Procianicition  3279  was  amended  in  1573 
in  order  to  i.mpose  per  barrel  license 
fees  of  SO. 21  on  crude  oil  and  S0.63  on 
unfinished  oils  and  finished  products. 
Since  that  time  the  domestic  and 
international  oil  maikets  have 
expeiienced  sign:ficant  chanj^es. 
Dome:^tic  markets  were  made  subject  to 
price  atid  allocation  controls  pursuant  lo 
the  Emergency  Petroleum  fi  ' 'i-cation 
Act,  while  infernationai  m<--:l-ets  have 
xperienced  laige  price  !r...redses  and 
fluctur.ling  levels  of  aupply.  !:i  ord-T  to 
micet  those  rapidly  changing  conditions, 
T^e  amount  of  'he  fees  has  been  changed 
on  scvP'-al  ocirrrsions  and  the  original 
S0.21  o;:d  SO  63  license  fees  h,"i\e  been 
suspended  entirely  since  A-^ir\\  1979.  Ihe 
su,~.prnsion  wjs  extended  niost  recent'y 
in  ]i.np  of  this  year  in  order  to  provide 
lime  for  a  rec;saess.^lent  of  t):e  need  for 
the  SO  21  and  $0  63  fees  (Presiden;;,-il 
Prcciam-iiion  4"66,  4o  FR  41399,  June  23, 
1980)  .^t  ihat  time,  nn  provision  was 
made  for  the  reiniposition  of  Lny 
paiticu'ar  fee.  Therefore,  the  license  fee 
will  remain  at  the  zero  level  as  Icng  n^ 
the  President  does  not  take  any  funher 
action  to  Ltmend  Proclamation  32^9. 

All  ether  requirements  of 
Proclamation  3279,  as  amended,  remain 
in  effect,  which  meai^s  that  licenses  still 


must  be  obtained  from  the  Office  of  Oil 
Imports  prior  to  the  importation  of 
petroleum  and  petroleum  products. 
Section  213.35(a)(6)  of  the  Mandatory 
Oil  Import  Program's  regulations, 
contained  in  Title  10  of  the  Code  of 
Federal  Regulations,  provides  thiat 
licenses  shall  remain  valid  for  such 
period  as  a  zero  fee  is  in  effect. 
Therefore,  an  otherwise  valid  license 
may  continue  to  be  used  by  an  importer 
despite  the  fact  that  a  December  31, 
1980,  expiration  date  may  appear  on  the 
face  of  the  license.  The  foregoing  does 
not  apply  to  licenses  issued  for  the 
exchange  of  Canadian  crude  oil  under 
section  213.2S(b)  of  the  regulations:  such 
licenses  are  valid  for  one  year  from  the 
date  cf  issuance  unless  fees  are 
reimposed  or  t^^"  license  is  completely 
utilized  at  an  earlier  date. 

Issued  in  Washington.  D.C,  December  22, 
1980. 

Hazel  R.  Rollins. 

Ad!ii:r.:i.!rctor.  Ec  oronu'c  Rpg:.latory 
A  dm  in  is  tra  tion. 

|FR  no(.   H!)-4(M6,1  F<\-i:  12-29-BO  8  4.i  dm| 
BILLING  CODE  64SO-01-M 


Mapco,  Inc.;  Proposed  Consent  Order 

AGENCY:  Econom.ic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  proposed  consent 
order  and  opportunity  for  comment. 

SUMMARY:  The  Economic  Regulatory 
Adm.inistration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  and  provides  an 
opportunity  for  public  comment  on  the 
proposed  Consent  Order  and  on 
potential  claims  against  the  refunds 
drposiled  in  an  escrow  account 
estriblifhed  pursuant  to  the  ConSf'nt 
Order. 

Comnienis  by:  January  29. 1921. 
ADDRESS:  S.:-na  cornm."'n!&  to  .A.lan  L. 
Wehnipyer,  Chief.  C.'uds  Products 
P'-ogtam  M,>na\ie!Tienl  B.arch,  Cent.'-al 
Eti'\»rcpmen'.  Dis'rict,  324  East  11th 
Street,  Kansas  City  Missouri  64106. 
FOR  FURTHER  INFORMATION  COI^TACT: 
Aian  L.  VVt.-.h,n2>  er.  Chiaf,  Ciude 
Products  Program  Man.'gement  Bianch. 
Cpntrci  Enfor^LC-ment  Dtstrict,  324  E.ist 
11th  Stroet.  Kansas  City,  Missouri  641C6. 
Phr.ne  (Slv"!  374-5'c;32. 
SUPPLEMENTARY  INFORMATION:  On 
December  2, 1980,  the  Office  of 
Cnfori  ement  of  the  ERA  executed  a 
proposed  Consent  Order  v.  ;th  Mapcri. 
Inc.  ("Ma-co')  Under  10  CFR, 
205.199J(b),  a  proposed  Consent  Order 
which  involves  a  sum  of  $5,000  or  more 
in  the  aggregate,  excluding  penalties  and 
interest,  becomes  effective  only  after  the 
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DOE  has  received  comments  with 
respect  to  the  proposed  Consent  Order. 
Although  the  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may,  after 


Enforcement,  ERA,  arising  out  of  the 
transactions  specified  in  I.l.  above,  the 
sum  of  $31,500,000  within  60  months 
after  the  Consent  Order  becomes 
effective.  Refunded  overcharges  will  be 


After  potential  claims  are  identified, 
procedures  for  the  making  of  proof  of 
claims  may  be  established.  Failure  of  a 
person  to  provide  written  notification  of 
a  potential  claim  within  the  comment 
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A.  Eckhoff,  Box  806,  Melville.  Long 
Island,  New  York  11747. 

Project  Description — The  project 
would  consist  of  existing  project  works 
including:  (1)  a  reinforced  concrete  dam. 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission  in 
accordance  w  ith  the  requirements  of  the 
Commissicn's  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1,10  (1979). 


.\orth  Capitol  Street.  N.E.,  Washington, 
DC.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Comimission's  Rules  of 
Piactice  and  Procedure  (18  CFR  1.8, 
l.iO).  All  such  petitions  or  protests 
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DOE  has  received  comments  with 
respect  to  the  proposed  Consent  Order. 
Although  the  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may.  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and. 
if  appropriate,  attempt  to  negotiate  an 
alternative  Consent  Order. 

I.  The  Consent  Order 

Mapco,  with  its  home  office  located  in 
Tulsa.  Oklahoma,  is  engaged  in  the 
processing  and  sale  of  natural  gas 
liquids  (NGL)  and  NGL  products,  and  is 
subject  to  the  Mandatory  Petroleum  and 
Allocation  and  Price  Regulations  at  10 
CFR  Parts  210.  211.  and  212.  To  resolve 
certain  civil  actions  which  could  be 
brought  by  the  Office  of  Enforcement  of 
the  Economic  Regulatory  Administration 
as  a  result  of  its  audit  of  Mapco,  the 
ERA  Office  of  Enforcement  and  Mapco 
entered  into  a  Consent  Order,  the 
significant  terms  of  which  are  as 
follows: 

1.  The  Office  of  Enforcement  has 
examined  Mapco's  books  and  records 
and  reviewed  all  pertinent  matters 
relating  to  Mapco's  compliance  with  the 
DOE  petroleum  price  regulations  in 
effect  during  the  periodJrom  September 
1.  1973  through  October  31, 1980.  All 
civil  matters  pertaining  to  complianre 
with  the  DOE  petroleum  price 
reg'ilations  and  prices  charged  by 
Mapco  in  sales  of  NGL  and  N'GL 
products  during  the  period  September  1, 
1973  through  October  31, 1980  are 
resolved  by  this  Consent  Order. 

2.  Mapco  will  refund  the  aggregate 
aniount  of  $31,500,000,  which  includes 
interest  through  the  date  on  wh'ch  ihc 
Consent  Order  becomes  effective,  plus 
further  interest  as  specified  in  the 
Consent  Order.  In  addition,  Mapco  will 
reduce  by  $15,097,160  the  amount  of 
increased  product  costs  incurred  but  not 
recovered  as  of  September  30,  1980,  and 
otherwise  availably  for  recovtiy  in  sales 
of  covered  NGL  products  after 
September  30, 1980. 

3.  Execution  of  the  Consei.t  Order 
constitutes  neither  an  admission  by 
Mapco  nor  a  finding  by  DOE  that  Mapco 
has  violated  any  statutes  or  applicable 
regulations  of  the  Cost  of  Living  Council. 
the  Federal  Energy  Office,  the  Federal 
Energy  Administration  or  the 
Department  of  Energy. 

4.  The  provisions  of  10  CFR  205.19<J) 
including  the  publication  of  this  Notice. 
are  applicable  to  the  Consent  Order. 

H.  Disposition  of  Refunded  Overcharges 

In  this  Consent  Order,  Mapco  agrees 
to  refund,  in  full  settlement  of  any  civil 
liability  with  respect  to  actions  which 
might  be  brought  by  the  Office  of 


Enforcement,  ERA.  arising  out  of  the 
transactions  specified  in  Ll.  above,  the 
sum  of  $31,500,000  within  60  months 
after  the  Consent  Order  becomes 
effective.  Refunded  overcharges  will  be 
distributed  as  follows: 

a.  With  respect  to  its  sales  of  propane 
through  Thermogas,  Inc.  (Thermogas). 
Mapco  will,  begip.ning  on  the  first  day  of 
the  first  month  after  the  effective  date  of 
this  Consent  Order  and  continuing  until 
such  refund  is  completed,  implement 
price  reductions  of  not  more  than  eight 
cents  (S.08)  per  gallon  but  not  iess  than 
one  cent  ($.01)  per  gallon  m  its  sales  of 
propane  through  Thermogas.  in  order  to 
accomplish  a  refund  in  the  aggregate  of 
S22.500.000. 

b.  With  respect  lo  its  sales  of  NGL 
products  through  Mapco  Products 
Company  (Mapco  Products].  Mapco 
agices  to  refund  the  sum  of  ,S9.000,000, 
plus  interest,  in  the  form  of  checks  made 
payable  to  the  United  States 
Department  of  Energy  and  delivered  to 
the  Assistant  Admin Lslra tor  for 
Enforcement.  ERA.  Thsse  funds  will 
remain  in  a  suitable  account  pending  the 
determination  of  their  proper 
disposition. 

The  DOE  intends  to  dibtrbute  the 
refund  amounts  in  a  just  and  equitable 
manner  in  accordance  with  applicable 
laws  and  legulations.  Accordingly. 
distribution  of  S'.'.ch  refunded 
o^v-rhiroes  requires  that  only  those 
•persons"  (as  defined  at  10  CFR  205.2) 
who  actually  suffered  a  loss  as  a  result 
of  Ihi:  transactions  described  in  the 
Consent  Order  receive  appropriate 
refunds.  Because  of  the  petroleum 
iru'-'jbt;y's  complex  mark'.:ting  system. 
OS  tTch.irges  may  have  been  jjassed 
through  as  higher  prices  to  subsequent 
pu'chas'"'"8  or  offset  through  devices 
such  as  the  Old  Oil  Allocation 
(F.n;itle;^:-?r.'G)  Pr^^oram,  10  CFR  211.67. 
Iri  fact,  the  aij\  e^se  effects  of  the 
overcharges  may  have  become  :;o 
diffused  that  it  is  a  practical 
impor.sibi'ity  to  identify  specific, 
adversely  affc  ted  persons,  in  which 
case  disposition  of  the  refunds  wi!!  be 
made  in  the  general  public  interest  by 
an  appropriate  means  such  as  payment 
to  ".he  Treasury  of  the  United  Slates 
p:.-suant  to  10  CFR  205, 1991(a). 

IH.  Submission  of  Written  Comments 

A.  Potential  Claimont:  Interested 
per.sons  who  believe  that  they  have  a 
claim  to  all  or  a  portion  of  the  refund 
amount  should  provide  written 
notification  to  the  ERA  at  this  time. 
Pioof  of  claims  is  not  now  being 
req'j  red.  Written  notification  to  the 
F.R.^  at  this  time  is  requested  prim.arily 
for  the  purpose  of  identifying  valid 
potential  claims  to  the  refund  amount. 


After  potential  claims  are  identified, 
procedures  for  the  making  of  proof  of 
claims  may  be  established.  Failure  of  a 
person  to  provide  written  notification  of 
a  potential  claim  within  the  comment 
period  for  this  notice  may  result  in  the 
DOE  irrevocably  disbursing  the  funds  to 
other  claimants  or  to  the  general  public 
interest. 

B.  Other  Comments:  The  ERA  invites 
interested  persons  to  comment  on  the 
terms,  conditions,  or  procedural  aspects 
of  this  Consent  Order,  You  should 
submit  your  comments  or  written 
notification  of  a  claim  within  30  days 
after  publication  of  this  notice  to  Alan  L. 
Wehmeyer.  Chief.  Crude  Products 
Program  Management  Branch.  ERA 
Central  Enforcement  District,  U.S. 
Department  of  Energy.  324  East  11th 
Street,  Kansas  City.  Missouri  64106.  You 
may  obtain  a  free  copy  of  the  Consent 
Order  by  writing  to  the  same  address. 

You  should  identify  your  comments  or 
written  notification  of  a  claim  on  the 
outside  of  your  envelope  and  on  the 
documents  you  submit  with  the 
designation.  "Comm.ents  on  Mapco 
Consent  Order."  We  will  consider  all 
comments  v.e  receive  within  30  days 
after  the  publication  of  this  notice.  You 
should  identify  any  information  or  data 
which  is.  in  youi  opinion,  confidential 
and  submit  it  in  accordance  with  the 
procedures  in  10  CFR  205.9(f). 

Issuitd  in  Kiinsas  City.  Missouri,  on  the  4th 
d.iy  of  Bect,,i. bur  1980. 
V\  illiam  D.  NHller. 

Distrkt  Maiiagnr.  Economic  Regulatory 
Adininit-lrction. 

Concurrence: 
Robert  ].  Uehrle-Einhorn, 

Ai.ti.ig  Cnief  Eiiforceiiw.'it  Counsfl. 

|t  R  Doc   (<Ii-40lB,i  Kilfcil  lJ-a»-fiO.  B;4r.  :.ml 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  3273) 

Chittenden  Falls  Hydro  Power,  Inc., 
Application  for  Short-Form  License 
(Winor) 

Di'Cfmber  19.  1960. 

Take  notice  that  Chittenden  Falls 
Hydro  Power.  Inc.  (Applicant  filed  on 
July  39.  1980.  an  application  for  license 
pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791  (a)-825  (r)  for  construction 
and  operation  of  a  water  power  project 
to  be  known  as  Chittenden  Falls 
Hydroelectric  Project  No.  3273.  The 
project  would  be  located  on  Kinderhook 
Creek  at  Stockport  in  Columbia  County. 
New  York.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mary 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 

frtp  niimif  inonortinn 


purpose,  to  require  the  customers  to 
absorb  the  subject  overrun  penalties. 
The  petition  states  further  that  the 
overrun  penalties  in  question  constitute 
an  inpniiitahlp  financial  hiirden  on  each 


791(a) — 825(r).  for  amendment  of  its 
license  for  its  Upper  and  Lower  Swift 
Creek  Project.  FERC  No.  1651.  located 
on  the  Swift  Creek,  in  the  Bridger-Teton 
National  Forest.  Lincoln  Countv. 
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A.  Eckhoff.  Box  806.  Melville.  Long 
Island.  New  York  11747. 

Project  Description — The  project 
would  consist  of  existing  project  works 
including:  (1)  a  reinforced  concrete  dam. 
320  feet  long  and  4  feet  high,  set  on  a 
natural  rock  ledge  at  Uie  top  of 
vvaicrfalls  27  feet  high;  (2)  a  reservoir  of 
negligible  storage  at  surface  elevation 
59. 6  feet  m.s.l..  (3)  a  timber  sluiceway  8 
feet  wide,  8  feet  deep,  and  69  feet  long: 
(4)  a  steel  penstock.  90  inches  in 
diameter  and  46  feet  long;  (5)  a 
powerhouse,  50  feet  long  and  30  feet 
wide,  containing  a  440- fiP  turbine  and  a 
178-HP  turbine;  |6)  a  tailrace  channel: 
and  new  project  works  to  include  (7) 
t\vO  Iionzontd'iy  mounted  replacement 
generators,  one  rated  at  300  kW  and  one 
rated  at  125  kVv.  afi:<chrd  to  the  440  HP 
turbine  ar;d  1/8  Hi^  turbine,  respectively; 
and  (fi)  other  apnurieaances.  Appiicani 
estimates  annua!  gen';ration  would 
avercge  25  mil! ion  k vVh. 

Pu'pcse  if  Projcc' — Pioject  energy 
would  be  sold  to  Niagara  Mohavsk 
Po-ver  Corjjcraiicn. 

A;.]eji(:y  Couiments — Federal.  State. 
ai'd  local  agencies  thai  receive  this 
notire  through  direct  .-r.a'ling  fro'.T  the 
Comraisci.-.n  are  requested  to  provide 
comments  pursuarii  to  the  Federal 
Power  Act.  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  NaMonii  Hislonc 
Pres«rval>ii)  Act,  \ve  Historical  and 
Arctieolo[;ii..a!  i^re-.o;  v.ition  Acl  the 
other  applicable  s'atutes.  No  other 
fornMl  requests  f?r  coir.ments  wi'i  be 
ni.'idir. 

Comments  should  be  confined  to 
Euhs'antive  irisucis  u-'evant  to  thr. 
issuance  of  a  license.  A  cor.y  of  the 
application  may  be  cbttined  directly 
U':(Ti  the  Applicant.  If  an  agency  does 
not  lie  comiiients  within  the  lime  sot 
bfe'ow.  it  wi:!  bo  p^eSumi.J  lo  ha\e  no 
rommc.n'iS. 

Coupctuig  ApplicaHonfi — tK'\  one 
desiring  to  file  a  ccmpeting  application 
must  siibmit  to  ihe  C(;'.~r.iission.  on  or 
hAniK  February  23.  1931,  either  the 
compei  '"4  ap]"!;';3ton  ilscif  ora  notice 
o,  irtc^  ;  to  fie  a  corijcting  application. 
Submi&.sion  of  a  tiijiely  nolic:'  of  inlont 
allov.'.T  an  interested  per.-}on  to  file  the 
competing  .-r  plication  no  later  than  June 
23,  lar^l.  A  notice  of  intent  must  conform 
with  the  requirements  (.d  18  CFR  4.33  (b) 
and  (c).  as  arnenck-d.  44  FR  61328 
(October  25.  1979).  A  competing 
application  must  conform  wiih  the 
requirements  of  18  CFR  433  (a)  and  (d). 
as  amended.  44  FR  61328  (October  25, 
1979). 

Comments.  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 


intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commissicn's  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1979). 
Comm.ents  not  in  the  nature  of  a  pro'est 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  deterrriining  the  appropriate 
action  to  t.3ke,  the  Commission  will 
con.sider  all  protests  or  other  comments 
filed,  but  3  person  who  m*^ieiy  files  a 
protest  or  cominerils  does  not  beccn-.e  a 
party  to  the  proceeding.  To  become  a 
pa:ty.  or  to  participate  in  any  hesriiig  a 
person  must  file  a  petition  to  intervene 
in  accorJsuce  with  the  Commission's 
Rult-s.  Ar.y  comments,  piotesi.  or 
petition  to  intervene  must  be  filed  on  or 
before  February  23,  1981.  The 
Commif-sion's  address  is:  623  North 
Capitcl  Si:e»M.  N  E..  Weshingion.  D.C. 
20420.  The  application  is  on  f.ie  v,  ith  the 
C;mn.i;:r-i;.n  and  is  available  for  public 
inspection. 
Lois  D  Ca-.hnli, 
Aoiing  Sucretvr}^. 

iK".  rj,,,;  VQi'f.  ;■  ii  ri  12-J'J-8a  ttATi  amj 
BILUNG  CODE  eS50-8S-M 


IDccket  No.  EH81-171-O00i 

Duke  PuvvS-r  Co.;  Supp'srrtent  to 
Electric  Power  Contract 

Uccenihe;  19,  Vdi-.O. 

lake  nolico  thi^i  Duke  Power 
Co;rpany  .[Duke  Power)  tpn.'':red  for 
fii'Tig  on  Dc-cemi!;::r  15,  1980  a 
supplement  to  the  Comp.iry's  Elect)  ic 
Po-.viT  Contrpct  with  Bi\:e  Ridge  Electric 
Cof;perjt)\  e.  Inc.  Duke  PrA\  er  states  th;'t 
th's  contract  is  on  file  vvit*-  the 
Cor,imib;/Ion  a:id  has  be.T,  dp?ign;'.!ed 
Dukcr  Power  Company  Rot'?  Schedule 
FERC  No.  142. 

Duke  Power  f'jrtlier  siatr^s  th.at  the 
Co;n:^-.iy's  ccntiact  suppienicnt.  made 
al  the  lequesi  of  the  customer  and  with 
agree.T;ent  obt'iir.vid  from  the  cns'onur. 
provides  for  the  fcllowirs  new  delivery 
point:  C.iivcry  Fnint  No  V-^  -.r'-h  a 
dtsigi-a;ed  d.-;nig;id  o'  A.f-:':)  KVV. 

Duki  Power  indicates  that  this 
supplomeui  also  includes  an  pstim.Hte  of 
sales  a'ul  revsnue  for  twelve  months 
irnm.edialeiy  preceding  and  for  the 
twelve  iiKniths  immediaitdy  succeding 
the  el'fectivc  date.  Duks  Power  proposes 
an  effective  date  of  Febniary  18. 1931. 

According  to  Duke  Power  copies  of 
this  filing  were  miailed  to  Blue  Ridge 
Electric  Cooperative,  Inc.  and  die  South 
Carolina  Public  Service  Commis.sion. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fding  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


.\orth  Capitol  Street.  N.E..  Washington. 
DC.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Comimission's  Rules  of 
Piactice  and  Procedure  (18  CFR  1.8, 
l.iO).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  9. 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
li;s  preceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Ccnmnssio;'!  and  are  available 
fr.:  public  inij.ection. 
Kenno'h  F.  Plumb, 
Serrrtary. 

\yf  Ooi.  Rii-JPit.rt  Kilprl  n-i-l-fiO.  n.4S  .;ni| 
BILLING  CODE  6450-a5-M 


[Docket  No.  ER31-172-C00] 

Duke  Power  Co.;  Supplement  to 
Electric  Power  Contract 

Dectir.her  IP.  1930. 

Take  notit  <?  'hat  Duke  Power 
CoTipany  (Duke  Power)  tendered  for 
filing  on  deceir.ber  15:  1'j"0  a  supplement 
to  the  Company's  Eiectiic  Power 
Contract  with  Pee  De«  Electric 
Membership  Corpcraticn.  Duke  Power 
sf?ic!3  th.it  thi;-.  contract  is  en  file  with 
the  Commission  and  has  been 
de^i;;nat;-d  Duke  Power  Companv  Rate 
Schedule  FERC  No.  137. 

Dili?  Power  further  states  that  the 
Company's  contract  supplement.  n;ade 
al  the  request  of  the  cus'.omer  and  with 
yprecment  obtained  from  the  customer, 
piovid'j.?  for  the  following  increase  in 
desij;r;;3ted  d.Mi:and:  Delivery  Point  No.  3 
irjm  1  000  KVV  io  2.10Q  KW. 

Di'ke  Pov,-er  indicates  that  this 
supplement  a'«o  includes  an  estimate  of 
?aies  and  revenue  for  twtlve  monihs 
imnu-diaicly  preceeding  and  fci  the 
t'.vehc  mont'^s  imriedia1-ly  succeding 
the  effective  date.  Diikfi  Power  proposes 
wnd  effective  ..'ate  of  November  IS.  1980. 

Accord'i'.g  to  D-ike  Povver  copies  of 
this  filing  were  mailed  to  Pee  Dee 
Elect;  !c  Mo'.ibcrship  Corporation  and 
the  North  Carolina  Utilities  Commi.ssion. 

Any  person  desiring  to  be  heard  or  to 
piotest  said  fiii.ig  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regu' story  Commission,  825 
Nortti  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16)  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  9, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


/ 
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Commission's  address  is:  825  N.  Capital 
Street,  NE,  Washington.  D.C.  20426.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
insoection. 


are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

SPCTeiory. 


Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
nennil.  the  riuht  of  nrinrifv  nf 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plum, 

Secretary. 

im  Dot,  8(M0367  Filed  12-29-80.  B 4'.  .cr»| 

enxiNG  coDC  uso-u-m 

(Docket  No.  RP81-23-000] 

El  Paso  Natural  Gas  Co.;  Petition  for 
Relief 

December  19. 1980. 

Take  notice  that  on  December  9,  1980. 
El  Paso  Natural  Gas  Company  ["El 
Paso"),  a  Delaware  corporation,  whose 
mailing  address  is  Post  Office  Box  1492. 
El  Paso.  Texas.  79978,  filed,  on  behalf  of 
five  (5)  customers  served  by  El  Paso's 
interstate  pipeline  system,'  pursuant  to 
Section  1.7  of  the  Commission's  Rules  of 
Practice  and  Procedure,  a  petition  for 
relief  from  the  unauthorized  overrun  gas 
provisions  set  forth  in  El  Paso's 
currently  effective  FERC  Gas  Tariff 

The  instant  petition  states  that  El 
Paso's  experience  in  administering  said 
unauthorized  overrun  gas  provisions  has 
made  it  aware  that  such  provisions  fail 
to  take  into  account  the  possibility  that 
mechanical  failure  or  human  error  may 
result  in  daily  deliveries  to  El  Paso's 
customers  in  excess  of  their  daily 
entitlement.  By  reason  of  mechanical 
failure  and/or  human  error,  customers 
can  and  do  inadvertently  receive  gas  in 
excess  of  daily  entitlements,  thereby 
unnecessarily  incurring  daily  overrun 
penalties.  Upon  request  by  certain  of  ith 
customers  for  a  joint  review  of  El  Paso's 
penalty  invoices,  it  has  been  determined 
that  five  [5]  of  El  Paso's  interstate 
pipeline  system  customers  have  been 
assessed  penalty  charges  resulting  from 
mechanical  failures  or  human  errors, 
and  that  a  request  for  relief  therefrom  is 
appropriate.  El  Paso  states  that  in  four 
of  the  five  instances  referred  to.  tiie 
error  arose  in  a  system  that  was 
installed  for  the  purpose  of  more 
accurately  controlling  gas  flows  and 
thus  preventing  overruns.  Further,  in  all 
five  instances,  the  problem  was 
remedied  as  soon  as  it  was  recognized 
In  El  Paso's  view,  given  the 
unintentional  nature  of  the  overruns. 
which  occurred  despite  (and,  perhaps 
even  as  a  consequence  of)  the  efforts 
made  by  the  parties  to  keep  overiuns 
from  occurring,  it  would  be  inequitable 
in  the  extreme,  and  serve  no  good 


'  The  five  customers  are:  Arizon;<  Puhlii:  Si-rvui 
Compjny.  ASARCO  Incorporated — lluydcn. 
Arizona.  Magma  Copper  Compiinv.  Phelps  Uodyf 
Corporation  and  Southern  Union  Chs  Comp,iriv 


purpose,  to  require  the  customers  to 
absorb  the  subject  overrun  penalties. 

The  petition  states  further  that  the 
overrun  penalties  in  question  constitute 
an  inequitable  financial  burden  on  each 
of  those  five  customers.  El  Paso 
therefore  requested  that  the  Commission 
expeditiously  grant  the  relief  sought  by 
this  petition. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should,  on  or  before  Jan.  6, 1981. 
file  with  the  Federal  Energy  Regulatory 
Commission  Washington.  D.C.,  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practive  and 
Proced'j.-e  (18  CFR  1.8  or  1.10)  and  the 
Regulations  Under  the  Natural  Gas  Act 
(18  CFR  157.10)  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken,  but  w'U  not  serve  to  make  any 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
perty  in  afy  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Conimission's  Rules. 

'I';jke  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  ju.'-isdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  4  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  petition  if  no 
petition  to  ir.iervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  .matter  finds 
that  a  grant  of  the  authorization  is 
requi."ed  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
mtervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
th.it  a  formal  hearing  is  required,  further 
notice  of  such  hea,-ing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  fo;  El  Pasu  to  appear  or  be 
feprtsente'!  iit  the  hearing. 

Kenneth  F.  Plumb. 
Secretary. 

IKR  !li.i   ;K>-;tj;r:.  F.lfO  t2-29-«):  R-4.'.  am| 
Billing  C00£  6450-S5-M 


I  Project  No.  1651] 

Lower  Valley  Power  and  Light,  Inc.; 
Application  for  Amendment  of  License 

Opcfinbor  19,  1980. 

Take  notice  that  on  October  14,  1980. 
Lower  Valley  Power  and  Light,  Inc. 
(Licensee)  filed  an  application  pursuant 
to  the  Federal  Power  Act,  16  U.S.C. 


791(a) — 825(r).  for  amendment  of  its 
license  for  its  Upper  and  Lower  Swift 
Creek  Project.  FERC  No.  1651,  located 
on  the  Swift  Creek,  in  the  Bridger-Teton 
National  Forest,  Lincoln  County, 
Wyoming.  Correspondence  with  the 
Applicant  should  be  directed  to:  M. 
Boyd  A.  Parker,  General  Manager, 
Lower  Valley  Power  and  Light,  Inc.,  P.O. 
Box  188,  Afton,  Wyoming  83110,  and 
CH2M  Hill,  Attention:  Loren  A.  Baker, 
P.O.  Box  428,  Corvallis,  Oregon  97330. 

Applicant  requests  that  its  license  be 
amended  to  authorize  the  following 
proposed  changes  in  the  project:  (1)  at 
the  upper  development,  replace  all  7,000 
feel  of  the  existing  unserviceable  36-inch 
diameter  penstock  with  a  new  48-inch 
diameter  concrete  penstock;  (2)  at  the 
lower  penstock;  (b)  construct  a  new 
development;  (a)  replace  the  previously 
removed  1.200-foot  long  54-inch 
diameter  wood  stave  penstock  with  a 
new  2,000-long  penstock;  (b)  construct  a 
new  powerhouse  about  800  feet 
downstream  from  the  existing 
unserviceable  powerhouse;  and  (c) 
install  two  new  turbine-generator  units, 
one  rated  at  250  kW  and  one  rated  at 
500  kW;  and  (3)  at  both  developments, 
install  new  appurtenant  electrical 
facilities  to  include  switchgear, 
transformers,  and  protective  devices. 

Rehabilitation  of  the  project  will  also 
include  limited  dredging  of  reservoirs, 
and  at  the  lower  dam,  earthwork  to 
repair  eroded  areas  of  the  downstream 
toe  of  the  dam,  and  other  necessary  dam 
embankment  repairs. 

The  above  described  proposed 
changes  in  the  project  will  increase  the 
total  installed  capacity  of  the  project 
from  980  kVJ  to  1,340 1(W.  Annual 
energy  production  of  the  rehabilitated 
project  will  be  7.000,000  kW'h  which  is 
equivalent  to  saving  11,500  barfels  of  oil 
or  3,249  tons  of  coal. 

Anyone  desii  ing  to  be  heard  or  to 
make  any  protests  about  this  application 
should  file  a  petition  to  intervene  or  a 
protest  with  the  Commission,  in 
accordance  with  the  requirements  of  its 
Rules  of  Practice  and  Procedure.  18  CFR 
1.8  or  1.10  (1980).  Comments  not  in  the 
nature  of  a  protest  may  also  be 
submitted  by  conforming  to  the 
procedures  specified  in  1.10  for  protests. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but  a 
person  who  merely  files  a  protest  or 
comments  does  not  become  a  party  to 
the  proceeding.  To  become  a  party,  or  to 
participate  in  any  hearing,  a  person 
must  file  a  pefition  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  February  9, 1981.  The 
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Filins  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  m.ust  bear  in  all 
...  t  i„.*„-o  lU^  niiu  "rnviKvipiVTc;" 


of-river  with  limited  storage  capacity  for 
peaking  operation  and  would  consist  of: 
(1)  an  existing  dam  comprising  a  1,100- 
fuot-long  spillway  section,  an  800-foot- 
Innp  e.'irth  embankment,  and  a  475-foot- 


Compe  ting  Applica  tion — Any  o  n  e 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  February  23. 1981,  either  the 
competing  application  itself  or  a  notice 
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Commission's  address  is:  825  N.  Capita! 
Street,  NE,  Washington.  D.C.  20426.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Lois  D.  Cashel!, 

Acting  Sccretaiy. 

|I  R  \hv.  ftO-in.-.K'J  YtWii  yz-:i^W  H-iS  am\ 
BILLING  CODE  E4Sa-S5-M 


[Docket  No.  ER31-175-0001 

Missouri  Utilities  Co.;  Proposed 
Change  in  Rates 

December  19  l9ao. 

Please  fake  notice  thai  on  Derenibrr 
15,  1980,  M'ssouri  Utiiities  Compan->'.  o' 
Cape  Girarceaa,  Missouri.  pur.s-,;:i:T  to 
Section  205  o.'  the  Fr  iera!  Po^vf>r  .'^rl 
and  Part  35  of  the  Commission's 
Regulations  thereunder,  tendered  lor 
filing  a  change  in  rates  appliiable  to 
electric  ser\'ice  rendered  to  its  Southe  i'~\ 
Missouri  whclesale  electric  cus'cme'-s 
These  changes  in  rates  are  proposr  d  to 
become  effective  customers.  These 
changes  in  rates  are  proposed  to  bpro.Tie 
effective  as  of  February  13. 1981. 
Missouri  Utilities  Company  indicates 
that  the  proposed  changes  in  ratPF  arc  to 
compensate  Missouri  Utilities  Company 
primarily  for  increased  power  cost.><  and 
to  provide  an  adequate  retu.T.  on 
investments  relative  lo  the  efferlnd 
customers. 

Missouri  Utilities  Compar.y  stales  that 
its  cuirent  wholesale  rates  in  South  z.isl 
Missouri  are  deficient  by  $201,680.47 
annually  based  on  sales  volumes  for  the 
test  year  ended  June  30.  1980.  as  set 
forth  in  the  statements  accompanying  I'.s 
Notice  of  Change  in  Rates. 

Copies  of  the  prcposed  rate  scheduks 
and  their  revenue  effect  ha\e  been 
se.-'ved  upon  the  Missouri  Utilities 
Company's  effected  \\  holosale 
customers  namely  the  Missouri  Ciln  .>~  of 
Jackson,  Maiden  and  Kennet!. 

Any  person  desiting  to  be  heard  lo 
protest  sa'd  notice  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Nort'r,  Capitol  Sirec;.  .\.E..  W.-shir.gton. 
D.C.  20425.  in  accordance  with  H  1  8 
and  1.10  of  the  Canimission's  Rult»s  of 
Practice  and  Procedure  (Ifi  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  9. 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  u  iii 
not  serve  lo  make  protestants  parties  lo 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Missouri  Utilities  Co.-r.panv's 
proposed  tariff  sheets  and  rate  filings 


are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secreiory. 

|KR  n.H   BO-)0:i-fi  n!.-a  lJ-2<M«j  8«,>m| 

BILLmG  CODE  E450-a5-M 


IProject  No.  3622-0001 

Mitchell  Energy  Company,  Inc.; 
Application  for  Preliminary  Permit 

Dc;;»n,ber  1S».  ji!80. 

Take  notice  that  Mi'ichell  Er.erg\- 
Company,  Inc.  (Applicant)  f;led  on 
October  31. 1980,  an  application  for 
preliminary  permit  [pursuant  io  the 
Federal  Po'wer  Act.  IC  U,S  C.  791(a)- 
8J.-(rj]  for  the  proposed  Nf^.'-sissip;..;  Lock 
Jt  Dam  .\o.  8  Hydroeleci;i(.  Project. 
FERC  No.  3e22"to  be  located  at  the  U.S. 
Army  Corps  of  Engineers  Mississippi 
Lock  and  Dam  No.  8.  a  navigational  aid 
project,  on  the  Upper  Nfississipp,  Ri\er 
near  Genoa,  Wisconsin.  Vernon  County. 
Wisconsin.  The  application  is  on  file 
v.'ith  the  Commission  and  is  available 
for  public  inspection.  Conespondtnce 
with  the  Applicant  should  be  directed 
to;  Mr.  Mitchell  L.  Dong.  173 
Commcnweallh  Avenue.  Boston. 
Massachusetts  02116.  Any  pcsori  who 
wishes  to  file  a  response  to  ihJs  notice 
should  read  the  entire  notice  and  must 
comply  with  the  requirements  specified 
for  the  particular  kind  of  response  that 
person  wishes  to  file. 

Project  Description — The  p.'"npobed 
project  would  utilize  end  existing  U.S. 
Army  Corps  of  Engineers  lock  and  dam. 
I'roject  N"o.  3622  would  consist  of:  (1)  a 
pjiVjosed  powerhouse  locc-trd  below  the 
exisiing  dam  and  equipped  >\  ith 
lurbine/generalor  units  with  a  tot.i! 
capacity  of  approximatelv  14 
megawatts:  (2)  proposed  transmission 
lines:  and  (3}  appurtenant  IncilitirS. 
Appliraiifs  facilities  uo>.'d  be  located 
on  U.S.  land. 

The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
86.000.000  kWh. 

Purpose  of  Projei  I — Enrrg\  p;  oduced 
at  the  proposed  project  would  be 
purch.-.sed  by  a  local  utilry  in  the  Ge;iOa 
area. 

Proposed  Scope  cr.d  Co<f  of  S;uJ  es 
under  Permit — Applicant  has  requested 
a  24  month  permit  to  prepare  a  definitixe 
p;0ject  report,  including  preliminary 
design  and  economic  feasiLility  studies. 
hydrologiral  studies,  environment  and 
social  studies,  soil  and  fcundaticn  data. 
The  cost  of  the  aforementioned 
activities  along  with  obtaining 
agreements  with  other  Federal.  State 
and  local  agencies  is  estimated  to  be 
S50.000. 


Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  autho.nze 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  the 
pov,  er.  and  all  other  information 
necessary  for  inclusion  in  an  application 
for  a  lict-,nse. 

/l,^e;?r_v'  Com.n:ents — Federal,  State, 
rtd  local  agencies  that  receive  this 
notice  through  direct  mailing  from,  the 
Commission  are  invited  to  sub:'nif 
comments  on  the  descriljed  application 
for  pie'iminary  perm:t.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comm.ents  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  pu.^pose  of  a  permit 
as  described  in  this  notice.  No  other 
forma!  reqaest  for  corinents  will  be 
ntade.  If  an  agency  does  not  file 
romrrents  within  the  fme  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — Anyone 
desiring  fo  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  February  23, 19^1.  either  the 
contpeting  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  inte.".t 
allows  an  interested  person  to  file  the 
Competing  application  no  later  than 
April  24, 1981.  A  notice  of  intent  must 
ccnfor.m  with  the  requirements  of  18 
CFR  4.33(b)  and  (c)  (1980).  A  compet:ng 
applicaiion  must  conform  with  the 
recuircrn-nts  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments.  Protests,  or  Petitio.rs  to 
Intervene — Anyone  desiring  to  be  hca'd 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
l^ocedure.  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  1.10  for 
protests.  In  determing  the  appropriate 
action  to  lake,  the  Commission  will 
consider  all  protests  or  other  comm.ents 
filed,  bat  a  person  who  merely  files  a 
protest  01  comments  does  not  become  a 
party  to  the  proceeding  To  becomiS  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  comiments.  protest,  or 
petition  to  intervene  must  be  filed  on  or 
before  February  23, 1981. 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Notices 


85823 


also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Lois  D.  Cashell, 

Actine  Secretary. 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 


Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  Januarj'  6, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
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Filinii  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  must  be:jr  in  all 
capitJ.l  letters  the  title  "COMMENTS'. 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION ', 
"COMPETING  APPLICATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable.  Any  nf 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  o\ 
application  for  preliminary  permit  ioi 
Project  No.  36.''.2. 

Any  comments,  notices  of  uitent. 
competing  applications,  piotests,  or 
petitions  to  intervene  must  be  filtil  tiy 
providing  the  original  and  those  copies 
^required  by  the  Commision's  regulations 
to:  Kenneth  F.  Plumb,  Secretary,  Fed.'ral 
Energy  Regulatory  Commission,  6£o 
North  Capitol  Street,  NE.,  Washingtc^n. 
DC,  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer,  Chief, 
Applications  Branch.  Division  of 
Mydrcpouer  Licensing,  Federal  En erj;y 
Regulatorv  Commission.  Room.  208,  400 
First  St.,  NW.,  Washington,  DC.  2042«. 
A  copy  of  any  notice  of  intent, 
competing  application,  or  petition  !o 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  first  paragraph  of  this  notice. 

Lois  D.  Cashell. 

Acting  Secretary. 

(FK  Due.  flO-4U371  Filed  12-2!M(U,  H4f<  „m\ 
BILLING  CODE  6450-85-M 


(Project  No.  3553] 

Rauniker,  Inc.;  Application  for 
Preliminary  Permit 

Dect'mber  19,  1980. 

Tai<e  notice  that  Rauniker,  Inc. 
(Applicant)  filed  on  October  9. 19ci0.  .m 
application  for  preliminary  permit 
(pursuant  to  the  Federal  Power  Act.  Iti 
U.S.C.  791(a)— 825(r)]  for  proposed 
Project  No.  3553  to  be  known  as  the 
Lowell  Water  Power  Project  located  or. 
Spring  River  and  Shoal  Creek  in 
Cherokee  County,  Kansas.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Ricii.ird 
L.  Rauniker,  President,  Rauniker.  Inr  , 
220  Fairway  Drive,  Carl  Junction  MO 
64834.  Lowell  Dam  is  owned  by  the 
Empire  District  Electric  Company,  .^^y 
person  who  wishes  to  file  a  response  to 
this  notice  should  read  the  entire  notice 
and  must  comply  with  the  requirements 
specified  for  the  particular  kind  of 
response  that  person  wishes  to  file. 

Project  Description — The  proposed 
project  would  be  operated  primarily  run- 


of-river  with  limited  storage  capacity  for 
pe. iking  operation  and  would  consist  of: 
(1)  rin  existing  dam  comprising  a  1,100- 
luot-lung  spillway  section,  an  800-foot- 
!(_ng  earth  embankment,  and  a  475-foot- 
long.  40  feet  high,  concrete  gravity 
section  containing  five  spillway  bays;  (2) 
an  826-acre  resevoir  having  a  normal 
water  surface  elevation  of  807.25  feet 
niil,  Ui]  existing  penstocks  requiring 
repair:  (4)  a  powerhouse  mtegral  with 
the  dam's  concrete  gravity  section 
requiring  rehabilitation, and  which 
uould  conl:^in  generating  units  with  a 
to'al  rated  capacity  between  2,300  kw 
and  4.200  kw:  (5)  a  tailrace;  (6)  a  new 
transmis.sion  line:  and  (7)  appurtenant 
facilities. 

The  Applicant  estimates  that  the 
dver.ige  annu.il  energy  output  would  be 
between  9  300.000  kWh  and  12,000.000 
kUh. 

Purpose  of  Project— P:o\ect  energy 
would  be  sold  to  The  Empire  District 
Electi;c  Company, 

Proposed  Scope  and  Cast  of  Studies 
undc-r  Permit — Applicant  seeks  issuance 
of  d  preliminary  permit  for  a  period  of 
three  years,  duruig  which  lime  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  an  FEKC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  b(! 
553,200. 

Pwpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  econoniic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  the 
pir.ver.  and  all  other  information 
necessary  for  inclusion  in  an  application 
for  a  license. 

Agency  Comments — Federal.  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.)  Comm.ents  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 


Competing  Application — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  February  23. 1981,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
.\\)xi\  24, 1981.  A  notice  of  intent  must 
(onform  with  the  requirem.ents  of  18 
CFR  4.33  (b)  and  (c)  (1980).  A  competing 
application  must  conform  with  the 
requirem.ents  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comnwnls,  Protests,  or  Petitions  to 
intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
inter\ene  or  a  protest  with  the 
Commission,  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  February  23, 1981. 

Filing  and  Service  of  Responsive 
Documents — Any  comments,  notices  of 
intent,  competing  applications,  protests, 
or  petitions  to  intervene  m.ust  bear  in  all 
capital  letters  the  title  'COMMENTS". 
•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
•COMPETING  APPLICATION," 
PROTEST",  or  "PETITION  TO 
I.VTERVENE",  as  applicable.  Any  of 
these  filings  must  also  state  that  it  is 
made  in  response  to  this  notice  of 
application  for  preliminary  permit  for 
Project  No.  3553.  Any  comments,  notices 
of  intent,  competing  applicatirms, 
protests,  or  petitions  to  intervene  m.ust 
be  filed  by  providing  the  original  and 
those  copies  required  by  the 
Commission's  regulations  to:  Kenneth  F. 
Plumb,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Fred  E.  Springer.  Chief,  Applications 
Branch.  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208,  400  First  Street, 
N.W.  Washington,  D.C.  20426.  A  copy  of 
any  notice  of  intent,  com.peting 
application,  or  petition  to  intervene  must 
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also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Lois  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  60-10372  Filed  ■:2-:9-80  f  «  Hrr.\ 
BILLING  CODE  6450-aS-M 

[Docket  No.  ER81-173-0001 

Vermont  Electric  Power  Company, 
Inc.;  Rate  Schedule  Filing 

December  13. 19S0. 
Take  notice  that  on  Decer.-.'L;;^r  15, 

1980,  Vermont  Electric  Power  Company. 
Inc.  (VELCO)  tendered  for  filing  a  rate 
schedule  containing  a  lease  agree.ment 
between  VELCO  and  Citizans  Utilities 
Company  dated  as  of  August  1,  1980, 
and  an  addendum,  thereto. 

VELCO  states  that  the  service  lo  be 
rendered  under  this  rate  schedule 
consists  of  the  use  by  Citizens  of  a  15/20 
MVA  transformer  which  is  owned  by 
VELCO.  The  purpose  of  the  addendum 
is  to  revise  Section  8  of  the  agreement 
which  concerns  Repairs  and 
Replacement. 

The  estimated  monthly  charge  under 
this  agreement  is  S764.  The  basis  of  the 
charge  is  one-twelfth  of  the  annual 
amount  determined  by  multiplying  the 
original  cost  of  the  facilities  involved i)y 
fifteen  percent.  Since  the  re\  enue  from 
these  charges  will  be  credited  to  the 
state  there  will  be  no  charge  in 
VELCO's  overall  rate  of  return  and  no 
cost  of  service  studies  were  prepared  in 
connection  with  the  deriv.ition  of  the 
rate. 

VELCO  further  states  that  as  a  result 
of  unavoidable  delay  in  resolving 
certain  aspects  of  negotiations  for  this 
rate  schedule.  \'ELCO  was  not  able  lo 
file  the  schedule  in  a  timely  manner  In 
addition,  it  was  necessary  to  submit  the 
agreement  io  the  Vermont  Public 
Service  Board  for  approval,  A.c  a  lesult 
of  these  cifcumstanceb  VELCO  could 
not  comply  v.ilh  the  not.^ce  requirements 
of  §  35.11  since  the  circu^^.Ftances 
described  constitute  a  good  cause  for  a 
waiver,  App'-ova!  of  ihis  agreement  was 
granted  bv  the  Vermont  Pi.blir  Ser\';;:e 
Board. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  s 
petition  to  tnterver.e  or  prot.si  with  the 
Federal  Energy  Regulatory  CommisL-ion. 
825  North  Capitol  Street.  N.E,, 
Washington.  D.C,  20426.  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8,  1.10).  -M!  such  petitions  or  protests 
should  be  filed  on  or  before  January  9, 

1981.  Protests  will  be  considered  by  th.e 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

]¥i>  D}C.  m-iOi'i  Filed  IJ-IS-S-"-  P45  .im] 
BILLING  CODE  6450-85-M 

[Docket  No.  RP81-10-O01) 

Western  Gas  Interstate  Co.;  Motion  To 
Place  Tariff  Sheets  Into  Effect  and 
Proposed  PGA  Rate  Adjustment 
(Revised) 

December  19,  1980, 

Take  notice  that  on  Decem,b'=r  2.  1980. 
Westrrn  Gas  Interstate  Company 
(Western)  filed  (1)  Western's  Motion  To 
Place  Tariff  Sheets  Into  Effect  in  FERC 
Docket  No.  RPSl-lO-OCl:  (2)  Substitute 
Si.xteenlh  Revised  Sheet  No.  3A:  and  (5) 
Western's  agreement  and  undertaking  to 
comply  with  the  terms  and  conditions  of 
Section  154. G7  of  the  Commission's 
Regulations.  Said  tariff  sheet  is 
proposed  to  become  effective  on 
Dectimber  2,  1980,  pursuant  to  the 
Comrriission's  "Order  .'Accepting  For 
Filing  And  Suspending  Certain  Tariff 
Sheets,  Subject  To  Refund  And 
Rejecting  Other  Tariff  Sheets",  issued  on 
November  28.  1980.  Western  states  that 
the  proposed  rate  changes  filed  in  this 
docket  on  October  31,  1930.  have  beer, 
modified  by  the  concurrent  filing  of 
"Su'&stitute  Sixteenth  Revised  Sheet  No 
3A:  to  its  FERC  Gas  T.-iriif.  Original 
Volume  No.  1,  to  reHect  on  inte:  venir^ 
piirchased  gas  cost  chan;e. 

Western  also  states  that  the  rates 
filed  in  its  "Substitute  Fifteenth  Revisf  d 
Sheet  No.  3A",  reflected  an  mjreasf d 
rate  of  .OIC  per  Mcf  in  Wesie'n's  Rate 
Schedule  G-N  calculated  on  the  re\ised 
rates  filed  by  Colorado  Interstnte  Gas 
CG:iipany  (ClGj  in  Docke;  No.  TAEl-l- 
3:  iPC.\81-j)ilP8i-i;,  dated  Ociober  22. 
1980.  Thus,  Western's  '  S-bs'itcte 
Sixteenth  Revised  Sheet  .\o  3.\"  refiecis 
those  rates  originally  filed  in  this 
proceeding  and  the  incre,4^-;-d  GIG  i,-'e 
under  Rale  Schedule  C-N 

Western  states  that  copies  of  ;!:'s 
filing  were  ser\'ed  upon  Western's 
•ransmission  system  custcme's  and  the 
interested  state  regulatory  commissions. 

Any  person  desiring  to  bt  heard  or  to 
protest  said  filing  should  file  a  petiliGn 
to  inter\'ene  or  proiest  with  the  Federal 
Energy  Regulatory  Commission,  825  N 
Capital  Street  NE.,  Washington,  DC. 
20426,  in  accordance  with  §§  1.8  and 
1.10  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  1.8, 
1.10).  Ail  such  petitions  or  protests 
should  be  filed  on  or  before  Januarj'  6. 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intei-vene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

!KP  D.ii:    B0-«:."-4  F-'^d  12--'9-aO  6-)c  oT.) 
BILLING  COCE  64&C-8S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS— 50026;  TSH,  FRL  1715-2) 

Enviro  Control,  Inc.;  Data  Transfer  to 
Contractor 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  data  transfer. 

summary:  EP.A.s  contractor.  Enviro 
Control,  Inc.  (ECI)  is  assisting  EPA  in 
reviewing  information  submitted  by 
chemical  manufacturers  under  the  Toxic 
Substances  Control  Act  (TSCA)  on 
certain  chemicals  as  part  of  EPA's 
evaluation  of  the  ecological  impact  of 
those  chemicals  for  purposes  of 
proposing  testing  requirem.ents  under 
Section  4  of  TSCA.  Som.e  of  the 
information  ECI  will  review  may  be 
claimed  confidential. 
date:  The  transfer  of  information  to  ECI 
will  begin  no  sooner  than  January  14, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Ritch.  Jr.,  Director.  Industry 
Assistance  Office  tTS-"99].  Office"  of 
Pesticides^and  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
Street.  SW,  Washington,  DC  20460.  202' 
544-1404  or  toll-free  300/ 424-9055. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  4(e)  of  TSCA.  the  TSC.\ 
Interagency  Testing  Committee  (ITC) 
hns  periodically  recomm.er.ded  lists  of 
chemicals  or  categories  of  chemicals  to 
EPA  for  priority  testing  under  TSCA 
Section  4.  The  agency  is  analyzing 
evailable  information,  including 
phvsicochemical  properties, 
environmental  distribution,  aquauc 
toxicity  and  ecological  imipact.  on  these 
substances  in  order  to  determine  what 
testing,  if  any,  to  propose  Among  the 
sources  of  this  information  are  reports 
submitted  to  EP.A  by  manufactureis  in 
response  to  requests  for  information  on 
the  chemicals  recommended  for  testing 
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by  the  ITC  in  compliance  with  Section  4 
of  TSCA.  Some  of  the  information  in 
these  reports  may  be  claimed 
confidential. 

ECI  will  assist  EPA  in  its  evaluation  of 
the  ecological  impact  of  the  chemicals  or 
categories  of  chemicals  under  study 
(Contract  Nos.  6&-01-6147,  68-01-6149, 
and  68-01-6150).  In  doing  so,  it  will  need 
to  review  the  reports  submitted  by 
industry,  some  of  which  may  contain 
Confidential  Business  Information.  On 
completion  of  its  task,  ECI  will  return  all 
originals  and  copies  of  documents 
containing  confidential  information  to 
the  EPA  Document  Control  Officer. 

Pursuant  to  40  CFR  2.306(j),  EPA  has 
determined  that  in  certain  instances  it 
will  be  necessary  for  ECI  to  have  access 
to  Confidential  Business  Information  to 
satisfactorily  perform  its  work  under 
these  contracts.  In  accordance  with 
provisions  of  its  contracts  with  EPA.  ECI 
is  required  to  safeguard  from  any 
unauthorized  disclosure  the  Confidential 
Business  Information  it  receives  from 
EPA.  Information  generated  by  ECI  from 
its  review  of  Confidential  Business 
Information  will  also  be  treated  as 
confidential. 

ECI  has  been  authorized  under  the 
EPA/TSCA  Confidential  Business 
Information  Security  Manual  to  have 
access  to  Confidential  Business 
Information.  A  security  plan  for  ECI  has 
been  approved.  EPA  has  conducted  the 
required  inspection  of  the  ECI  facilities 
and  has  found  them  to  be  in  compliance 
with  the  requirements  of  the  Manual 
ECI  is  required  to  treat  all  TSCA 
Confidential  Business  Information  in 
accordance  with  the  requirements  of 
that  Manual. 

(Section  4  of  TSCA  (Pub.  L.  94-469,  9(1  StHl 
2003.  15  U.S.C.  2601  et.  seq.)) 
Dated:  December  13.  1980. 
Warren  R.  Muir, 

Deputy  Assistant  Admimstrotor  for  T«\ic 
Substances. 

IFK  ncir.  Bn-404n  F^Icd  i:-JMtr>  B  iS  ,in>| 
BILLING  CODE  6SS0-31-M 


iA-4-FRL  1715-11 

Standards  of  Performance  for  New 
Stationary  Sources;  National 
Emissions  Standards  for  Hazardous 
Air  Pollutants;  Delegation  of  Authority 
to  the  State  of  North  Carolina 

agency:  Environmental  Protection 

Agency. 

ACTION:  Informational  notice. 

summary:  Sections  111(c)  and  112(d)  of 
the  Clean  Air  Act  permit  EPA  to 
delegate  to  the  states  the  authority  to 
implement  and  enforce  the  standards  set 


out  in  40  CFR  Part  60,  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPSJ  and  in  40  CFR  Part  61. 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS). 
On  May  2. 1980,  the  State  of  North 
Carolina  asked  EPA  to  delegate  to  it 
authority  for  NSPS  and  .'\ESHAPS 
promu!g.-ited  between  March  1976  and 
July  1, 1979,  EPA  granted  '.he  State's 
req'icst  on  October  22. 1930.  The  State 
now  has  authority  to  implement  and 
enforce  NSPS  for  ferroalloy  production 
facilities,  kraft  pulp  mills,  lime 
manufacturing  plants,  and  grain 
elevators,  and  NESHAPS  for  vinyl 
chloride.  Applications  and  reports 
required  under  these  regulations  should 
be  sent  to  the  State's  Di\:sion  of 
E.avironrnental  Managt-nient  rather  than 
to  EI^A  Region  IV. 
EFFECTIVE  DATE:  October  22.  1980. 

ADDRESSES:  .Applications  and  reports 
required  under  all  NSPS  and  NESHAPS 
promulgated  prior  to  July  1,  1979,  should 
be  addressed  to  the  Division  of 
Environmental  Management,  North 
Caiolina  Department  of  Natural 
Resources  and  Co.^m•lL;.^ity 
Development,  P.O.  Box  27687,  Raleigh. 
North  Carolir.a  27611.  rather  than  to 
EPA  Region  IV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Bishop  cf  the  EP.A  Region  IV,  Air 
Programs  Branch,  telephone  404/881- 
3043  nr  FTS  257-3043. 

SUPPLEMENTARY  INFORMATION:  On 

November  24,  1976,  EPA  delegated  to 
North  Carolina  authority  to  implement 
and  enforce  the  NSPS  and  .NESHAPS 
that  had  bt'en  promulgated  through 
March. 23.  1976  (see  41  FR  56B86, 
December  30,  1976).  On  May  2, 1989.  the 
State  requested  that  EPA  delegate  to  it 
authority  for  the  NSPS  and  NESHAPS 
promulgated  in  the  period  between 
March  23. 1976,  and  July  1,  1979. 
Delegation  of  these  standards  was  made 
by  the  following  letter  on  October  22. 
1980.  (Copy  of  Rebecca  Hanmer's  Letter 
to  Neil  Grigg] 

Effective  immediately,  all 
applications,  reports,  and  other 
correspondence  required  under  the 
NSPS  for  ferroalloy  production  facilities. 
kraft  pulp  mills,  lime  manufacturing 
plants,  and  grain  elevators,  and 
NESH.'\PS  for  vinyl  chloride  should  be 
sent  to  the  North  Carolina  Divison  of 
Environmental  Management  (see 
address  above)  rather  than  to  the  EPA 
Region  IV  office  in  Atlanta. 

(Sections  llKc)  and  112(d)  of  the  Clean  Air 
Act  i4Z  L;.S.C.  74n(c|  and  r412(d]) 


Dated:  December  15,  1980. 
|ohn  A.  Little, 

Acting  Regional  Adrainistrator. 
October  22, 1980. 

Dr.  Neil  S.  Grigg. 

Di recto':  Division  uf  Etnironnwniul 
Management.  .Xort,^:  Carolina 
Dtpartment  of  Natural  Resources  fr 
Cowinunity  Development,  P.O.  Box 
27b87.  Raleigh.  North  Carolina 

Dear  Dr.  Grigg:  On  November  24.  1976.  we 
delegated  to  the  State  of  North  Carolina  the 
authority  for  implementation  and 
enforcement  of  the  Standards  of  Perfonnancp 
for  New  Stationary  Sources  (NSPS)  and  the 
National  Emission  Standards  for  Hazardous 
Air  Pollutants  (NESH.APS)  that  had  been 
promulgated  by  EPA  as  of  March  23,  1976.  On 
May  4,  1976.  February  23.  1978,  March  7.  1978, 
and  August  3.  1978.  EPA  promulgated  NSPS 
for  ferroalloy  prodi:clion  facilities,  kraft  pulp 
mills,  lime  manufacturing  plants,  and  grain 
elevators,  respectively:  on  October  21,  1976. 
EPA  promulgated  NESHAPS  for  vinyl 
chloride.  In  ynur  letter  of  May  2,  1980,  you 
requested  that  EP.A  delegate  to  the  State  of 
North  Carolina  the  authority  for 
implemenlaiion  and  enforcement  of  these 
new  Federal  regulations. 

As  stated  in  oiu  letter  of  November  24, 
1976.  we  have  reviewed  the  pertinent  laws  of 
the  Slate  of  North  Carolina  and  your  rules 
and  regulations  and  have  determined  that 
they  provide  an  adequate  and  effective 
procedure  for  implementing  and  enforcing  the 
NSPS  and  NESHAPS  in  the  State  of  North 
Carolina.  Therefore,  we  hereby  delegate  our 
authority  for  the  implementation  and 
enforcement  of  the  NSPS  and  NESHAPS  to 
the  State  of  North  Carolina  as  follows: 

A.  Authority  for  all  sources  located  or  to  be 
located  in  the  State  of  North  Carolina  sul)jt;c;t 
to  the  Standards  of  Performance  for  New 
Stationary  Sources  for  ferroalloy  production 
facilities,  kraft  pulp  mills,  lim.e  manufacturir.g 
plants,  and  grain  elevators  promulgated  in  40 
CFR  Part  60  as  of  the  date  of  this  letter. 

B.  Authority  for  all  sources  located  or  to  be 
located  in  the  State  of  North  Carolina  sii'.-ject 
to  the  .National  Emission  Standurds  for 
Iluz-jrdous  .^ir  Pollutants  for  vinyl  chlor;  :..■ 
promulgated  in  40  CFR  Part  61  as  of  the  dale 
of  this  letter. 

This  delegation  is  based  upon  the  same 
conditions  as  those  stated  in  our  letter  of 
November  24.  1976.  except  that  condition  5, 
relating  to  Federal  facilities,  has  been  voided 
by  the  Clean  A:r  Act  Amendments  of  1977.  A 
copy  of  the  November  24. 1976.  letter  was 
published  in  the  Notices  section  of  the 
Federal  Register  cf  December  30,  1976  (41  FR 
56886),  along  with  the  associated  rulemaking 
notifying  the  public  that  certain  reports  and 
applications  required  from  operators  of  new 
sources  shall  be  submitted  to  the  State  of 
North  Carolina  (41  FR  56805]  All  those 
conditions  except  condition  6.  relating  to 
Federal  facilities,  are  hereby  incorporated 
into  this  delegation  by  reference.  A  notice 
announcing  this  delegation  will  be  published 
in  the  Federal  Register  in  the  near  future. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  Stale  to 
notify  EPA  of  its  acceptance.  Unless  we 
receive  from  you  written  notice  of  objections 
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Dated:  December  22, 1980. 
Douglas  M.  Costle, 

Administrator. 

|1R  Doc.  80-40388  Filed  12-29-80-  BJ.'i  .iml 


find  that  the  test  marketing  activities 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  EPA 
must  either  approve  or  deny  the 
application  within  45  days  of  receipt, 


contacts  between  EPA  and  the 
submitter: 

4.  That  the  company  maintain  records 
of  customers  to  whom  the  test  market 
substance  has  been  given  or  sold  and 
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within  ten  days  of  the  dale  on  which  you 
receive  this  letter,  the  State  of  North  Carolina 
will  be  deemed  to  have  acreplrd  all  of  the 
terms  of  the  delegation. 
Sincerely  yours. 
Rebecca  W.  Hanmer. 
Regional  Administrator. 

|l  R  n.)( .  KV4W2  Kiled  12-2<l-«l:  K  4,1  .in>( 
BILLING  CODE  6560-38-M 


(OPTS-59039A;  TSH  FRL  1714-6! 

Ammonium  Salt  cf  Substituted  Alkyl 
Phosphoric  Acid;  Approval  of  Test 
Marketing  Exemption 

agency:  Environmental  Crotection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  On  October  8.  1980.  EPA 
received  an  application  for  a  test 
marketing  exemption  (TM-aO-44)  from 
the  premanufacturing  notification 
requirements  of  section  5  of  the  Toxic. 
Substances  Control  Act  (TSCA).  The 
manufacturer  has  claimed  its  identity 
confidential. 

EPA  has  determined  that  the 
manufacturer's  test  marketing  of  this 
chemical  substance  will  no  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Therefore,  the  Agency 
has  granted  this  manufacturer  an 
exemption  from  the  TSCA 
premanufacture  reporting  requirements 
for  lest  marketing  of  the  substance  in 
the  manner  described  in  the  application. 
date:  Interested  persons  may  submit 
written  comments  on  or  before  January 
29,  1981. 

ADDRESS:  Written  comments  to: 
Document  Control  Officer  (TS-793), 
Management  Support  Division.  Office  of 
Pesticide  and  To.xic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-447,  401  M  Street.  S.VV.,  Washmgton 
DC.  20460,  (202-755-8050). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirk  Maconaughey,  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington,  D.C.  20460  (202^26-3936). 
SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA,  anyone  who  intends 
to  manufacture  or  import  a  new 
chemical  substance  for  commercial 
purposes  in  the  United  States  must 
submit  a  notice  to  EPA  be.fore 
manufacture  or  import  begins.  A  "new" 
chemical  substance  is  one  that  is  not  on 
the  Inventory  of  existing  chemical 
substances  compiled  by  EPA  under 
section  8(b)  of  TSCA.  Section  5(a)(1) 
requires  each  premanufacture  notice 
(PMN)  to  be  submitted  in  accordance 
with  section  5(d)  and  any  applicable 
requirements  of  section  5(b).  Section 


5(d)(1)  defines  the  contents  of  a  PMN 
and  section  5(b)  contains  additional 
reporting  requirements  for  certain  new 
chemical  substances. 

Section  5(h),  "Exemptions",  contains 
several  provisions  for  exemptions  from 
some  or  all  of  the  requirements  of 
section  5.  In  particular,  section  5(h)(1) 
authorizes  EPA,  upon  application,  to 
exempt  persons  from  any  requirement  of 
section  5(a)  or  section  5(b),  to  permit 
them  to  manufacture  or  process 
chemical  substances  for  test  marketing 
purposes.  To  grant  an  exemption,  the 
Agency  must  find  that  the  test  marketing 
activities  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  must  either 
approve  or  deny  the  application  within 
45  days  of  its  receipt,  and  under  section 
5(h)(6)  the  Agency  must  publish  a  notice 
of  its  disposition  in  the  Federal  Register. 
If  EPA  grants  a  test  marketing 
exemption,  it  may  impose  restrictions  on 
the  test  marketing  activities. 

The  application  was  assigned  test 
marketing  exemption  number  TM  80—44. 
Due  to  administrative  error.  EPA  failed 
to  publish  in  the  Federal  Register  notice 
of  receipt  of  the  application.  EPA  has 
granted  this  Test  Market  Exemption 
Application  and  the  submitter  is 
proceeding  with  his  test  marketing 
activities,  however  interested  persons 
will  have  until  January  29,  1981.  to 
submit  comments  on  this  test  marketing 
exemption.  All  comments  will  be 
reviewed  and  evaluated  by  the  .Agency, 
and  should  new  information  be  brought 
to  EPA's  attention  the  derision  to  i^iant 
the  exemption  may  be  modified. 

The  manufacturer  claimed  its  identity, 
the  specific  che.mical  identity  of  the 
chemical  and  the  specific  use  of  the 
chemical  as  confidential  business 
information. 

The  substance  is  described 
genericaliy  as  ammonium  salt  of 
substituted  alkyl  phosphoric  acid;  its 
generic  use  is  as  a  materials  coating.  Six 
thousand,  six  hundred  pounds  of  the 
substance  Wiil  be  m.anufactured  as  an 
approximate  50  percent  solution  during 
the  test  marketing  period  not  to  exceed 
six  months.  EPA  has  established  that 
the  test  marketing  of  TM  80-44,  under 
the  conditions  set  out  in  the  application, 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment 
for  the  reasons  explained  below. 

While  the  company  provided  no 
informiation  on  the  test  market 
substance  they  did  supply  toxicity  data 
on  a  very  close  structural  analogue.  The 
acute  toxicity  level  for  that  analogue 
(acute  oral  LDso)  was  approximately  7 
grams/kilogram.  The  analogue  was 
found  to  be  minially  irritating  in  an  eye 
irritation  study.  No  other  adverse 


chronic  health  effects  were  noted  for 

this  close  structural  analogue.  The 
Agency  believes  that  the  data  submitted 
on  the  analogue  is  representative  of  that 
expected  for  the  test  market  substance. 

No  significant  worker  exposure  to  the 
substance  is  expected.  The  product  will 
be  manufactured  in  a  closed  system. 
The  reaction  is  instantaneous  and 
complete.  There  are  no  by-products.  The 
substance,  a  materials  coating,  is 
applied  mechanciaily  with  no  worker 
exposure.  Consumer  exposure  to  the  test 
market  substance  is  very  limited.  The 
substance  once  applied'to  products  is 
com.plexed  and  then  further  sealed, 
making  it  unavailable  for  consumer 
uptake.  Environmental  release  of  the 
substance  will  be  low  and  is  not  judged 
to  be  a  concern. 

E.iscd  on  the  facts  and  information 
obtained  and  reviewed.  EP.A  grants  the 
manufacturer  a  test  m.arketing 
exemption  for  TM  80-44.  effective 
immediately,  but  subject  to  all 
conditions  set  out  in  the  exemption 
application,  and  in  particular  those 
enumerated  below; 

1.  This  exemption  is  granted  solely  to 
this  manufacturer. 

2.  The  applicant  must  maintain 
records  of  the  date(s)  of  shipment(s)  to 
the  one  customer  specified  in  the 
application  who  w'ill  test  market  the 
substance,  and  the  quantities  shipped  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  Each  bill  of  lading  that  accompanies 
a  shipment  of  the  substance  during  the 
test  marketing  period  miust  state  that  the 
use  of  the  substance  is  restricted  to  that 
described  to  EPA  in  the  test  marketing 
exemption  application. 

4.  The  production  volume  of  the  new 
substance  may  not  exceed  the  quantity 
cf  6.600  pounds  described  in  the  test 
market  application. 

5.  The  test  marketing  acitivity 
approved  in  this  notice  is  limited  to  a  6 
month  period  commencing  on  the  date  of 
publication  of  the  notice  in  the  Federal 
Register. 

6.  The  substance  wiil  be  manufactured 
in  a  closed  system  as  specified  in  the 
application. 

7.  The  number  of  workers,  both 
manufacturers  and  processors'  should 
not  exceed  that  specified  in  the 
application  and  the  exposure  levels  and 
duration  of  exposure  should  not  exceed 
that  specified. 

8  The  -Agency  reserves  the  right  to 
rescind  its  decision  to  grant  this 
exemption  should  any  new  information 
come  to  its  attention  which  indicates 
that  the  substance  may  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 
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ADDRESSES:  The  relevant  material  may 
be  examined  during  noimsl  business 
hours  at  the  following  locations: 
Central  Doc'kc!  Section  (10.A-a(>-23). 
West  Tower  Lobby,  Gallery  I. 


The  same  notification  also  appeared  in 
the  public  notice  section  of  the 
Oregoiiian  Journal  on  October  24.  1980 
(page  A24). 
The  notice  established  Novsmbcr  24. 


Intended  Action 

Findmg  that  the  procedural 
requirements  have  been  met  and  that 
Oregon's  19C0  statewide  budget  cuts  are 
ncnselective.  Region  10  has  awarded  a 
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Dated:  December  22, 1980. 
Douglas  M.  Costle, 

Administrator. 

|1'R  Doc.  80-40388  Filed  12-29-80:  B;J.^  Jm| 

Billing  code  65oO-3i-m 

[OPTS— 59038A;  TSH-FRL  1714-5] 

Polymer  of:  D-Glucose;  Succinic  Acid; 
Propanoic  Acid,  2-Oxo;  and  Galactose; 
Approval  of  Exemption  Application 

agency:  Environmcr.lal  Protectio.n 
Agency  (EPA). 
action:  Notice. 

summary:  On  October  6, 1980,  EPA 
received  an  exemption  application  for 
test  marketing  purposes  from  Ke!co, 
Division  of  Merck  and  Co.,  Inc.  The  TpsI 
Marketing  Exemption  (TMEj  case 
number  assigned  to  the  subs'ance  v;as 
T80-43.  EPA  has  deteimined  t.hat  the 
manufacturer's  test  marketing  of  the 
chemical  substance  vviii  not  present  any 
u.nrcasonable  risk  of  injury  to  health  or 
the  environment.  Therefore,  tite  Agency 
h-as  granted  the  m.anufauturer  an 
exemption  frt  m  the  TSCA 
premanufact..:re  rep"it;r.g  requirements 
for  test  marke'-ing  m  tho  manner 
d^sciibed  in  the  application.  The 
exemption  is  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  W.  Jones,  Chemical  Control 
Division  {TS-794),  Office  of  TOxic 
Substances,  Environmental  Pr^jtection 
Agency,  Room  E-208,  VVa.'ihington,  DC 
204GO  (202-426-8fil.'5). 
SUPPLEMENTARY  INFORMATION:  Under 
section  5  of  TSCA  anyone  who  intends 
to  manufacture  or  impoil  .;  new 
cl'emical  substance  for  cu.nir.'rr.jal 
purposes  in  the  United  States  must 
submit  a  notice  to  EPA  before 
manufacture  or  import  begins.  .\    new" 
chcr.;ical  substance  is  or.e  that  is  not  on 
t!ie  Inventory  of  cxisiing  subs',  inces 
compiled  by  EPA  under  section  eiii]  of 
TSCA.  Section  5ia)(l)  require?  each 
prem-finufacture  notice  (PMNj  lo  be 
sulimitted  in  accord  vnce  witn  section 
T-i[D)  and  any  aprlicab'e  r-v-^'iir-'ments  r/. 
S!;v:'ion  5ib].  Sect^o:,  5(dj(ij  dt-fmes  the 
contents  of  a  FMN  and  sec.:on  n(bl 
contains  additional  reporting 
requirements  for  certain  new  cht'^iijcal 
substances. 

Section  5(h),  "Exemptions,"  con'air.s 
severa!  provisions  for  exempt  from  soir.p 
or  all  of  th.e  requirements  of  section  j.  In 
particular,  section  5ih)(l)  authcizcs 
EPA,  upon  applicati,:>n,  to  excmp'.ion 
persons  from  any  requirement  of  section 
5(a)  or  section  5(b),  to  permnt  Ihem  to 
manufacture  or  process  chomicc:! 
substances  for  lest  marketing  purposes. 
To  grant  an  exemption,  the  Aoencj'  must 


find  that  the  test  marketing  activities 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  EPA 
must  either  approve  or  deny  the 
application  within  45  days  of  receipt, 
and  under  section  5(h)(6)  the  Agency 
must  publish  a  notice  of  its  disposition 
in  the  Federal  Register.  If  EPA  grants  a 
test  marketing  exemption,  it  may  impose 
restrictions  on  the  test  marketing 
activities. 

On  October  6,  1980.  EPA  received  an 
application  from  Kelco,  Division  of 
Merck  and  Co.  Inc.,  for  an  exemption 
fromi  the  requi'ements  of  section  5(a) 
and  5(b)  of  TSCA,  to  m.anufacture  a 
copolyn.or  of  D-glucose;  succinic  acid; 
propanoic  acid,  2-o,vo:  galactose  for  test 
marketing  purposes. 

A  Federal  Register  n  jtire  published 
on  November  10,  1980  (15  FR  74563) 
announced  receipt  of  the  exemption 
application  and  summarized  inform.ation 
submitted  by  Keln.  The  Federal 
Regisler  not'ce  requested  comments  on 
the  dppropriatunes'^  of  granting  the 
exemption.  I  'cwever.  the  Agency 
received  no  public  conim.enls  concerning 
the  application.  Review  of  the  TME 
application  raised  little  (jr  no  concdn 
wi!h  regard  to  health  and  cnvirorment.il 
effects  from  the  TX)E  substance. 

Considering  bc'h  the  toxicity  and 
exposuie,  the  Agvn.r.y  has  determined 
that  the  manufacture,  production,  ar.d 
use  of  this  substance,  in  the  m.arnier 
described  in  the  test  market  application, 
will  no!  present  any  unreasonable  risk 
io  ih'j  people  who  come  inlo  contact 
y.'ith  it  during  manufac'ure  proceiising. 
or  use.  Tljere  are  no  envininmcr.lal 
concerns  with  the  release  or  disposal  of 
this  suhs'.;;nce.  Thus,  the  Agency  has 
decided  lo  grant  a  test  market 
exemption  to  Kelco.  Division  of  Mc-rck 
Co.  Inc.,  for  the  limited  manufact  jre  of 
the  substance  as  described  in  the  test 
marketing  exemption  application. 

At  leas!  90  d.iys  prior  to 
manuf,2c'uring  the  substance  listed  i.T 
the  application  for  conimercial  purrosfrS 
other  than  le.st  marketing  or  in  sm.a;! 
quantities  solely  for  resemch  and 
development  activities,  the 
manufacUtrer  must  submit  a 
prpmanufacture  notice  (PM.N]  as 
required  under  section  5(a)  of  TSCA. 
This  exemption  is  granted  solely  to  the 
appl'-ar^t  of  TME  T50-4.")  wi'.h  the 
following  povisions. 

1   That  the  company  not  exceed  the 
production  amounts  specified  on  the  'est 
market  app'icr.tion; 

2.  That  woiker  exposure  not  exceed 
the  levels  specified; 

3.  That  the  company  only  ush  the  TME 
substance  for  the  pui-pose  described  in 
the  test  market  appluation  and  in  oth^r 


contacts  between  EPA  and  the 
submitter; 

4.  That  the  company  maintain  records 
of  customers  to  whom  the  test  market 
substance  has  been  given  or  sold  and 
that  these  records  may  be  inspected  by 
EPA; 

5.  That  each  shipment  contains  a 
statement  informing  the  recipient  that 
the  substance  shipped  may  only  be  used 
for  the  purpose  allowed  in  the 
exemption; 

6.  The  Agency  reserves  the  right  to 
rescind  its  decision  to  grant  this 
exemption  should  any  new  information 
come  to  its  attention  which  indicates 
that  the  substance  may  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

Section  5(h)(6)  of  TSCA  requires  EPA 
lo  approve  or  deny  a  test  marketing 
exemption  within  45  days  of  its  receipt 
by  the  Agency.  The  45-day  period  for 
t!\is  exemption  application  expired  on 
November  20,  1980.  EPA  regrets  the 
delay  in  approving  this  application. 
However,  simultaneously  with  the 
processing  of  test  marketing  exemption 
applications.  EPA  is  Charged  by  TSCA 
with  the  task  of  examining  a  much 
larger  number  of  premanufacture 
notices.  The  health  and  environmental 
implications  associated  with  these 
notices  are  generally  more  significant 
and  widespread  than  those  associated 
with  a  test  marketing  exem.ption 
application,  requiring  EPA  to 
preferentially  allocate  its  very  limited 
resources  lo  tiie  examination  of  the 
notices.  In  the  near  future  EP.-\  uili 
communicate  a  set  of  inform.al 
guidelines  to  regulated  industry  tii.it  wi!i 
help  EPA  make  Test  Marketing 
Exer,-p!ion  Application  decisions  in  a 
more  ii;nc;Iy  manner. 

Ddled;  December  22,  1980. 
Douglas  M.  CostlR, 
Adnunii^trotor. 

|l-!*l;.)i:  Hj,-)i".;j:  1  l.'ii  1.'-2<»~M0;  B  lb  ari| 
BILLING  CODIT  6£S0-3t-M 


IA-10-FRL  1715-3) 

Issuance  of  Clean  Air  Act  Prog'-am 
Grant;  State  of  Oregon 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Grant  Award, 

summary:  The  U.S.  Envirnnmenta! 
Protection  Agency,  Region  10  (EP.A) 
iinnounces  award  of  a  grant  to  the  Siatt 
of  Oregon  to  assist  the  Oregon 
Departmien!  of  Environmental  Qu;.:ily  !r 
the  funding  of  its  air  pollution  conl;..I 
program  for  Fedora)  fiscal  year  1981 
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Examination  Council,  Eighth  Floor.  490. 

L'Enfant  Plaza  SW,  Washington,  DC. 

20219. 

FOR  FURTHER  INFORMATION  CONTACT: 


issues:  a.  Specific  Issues.  1.  Definition 
of  "Small  Business."  If  disclosure  of 
small  business  lending  activity  were  to 
be  required,  the  term  "small  business" 


dollar  amounts  (of  original  principle 
originated  or  purchased).  Considering 
that  commercial  loans  are  less 
homoseneous  in  character  than 
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addresses:  The  relevant  malerial  may 
be  examined  during  norms  1  business 
hours  at  the  following  iocaiions: 
Central  Docket  Section  (10A-80-2;ii. 

West  Tower  Lobby,  Gallery  I. 
Environmental  Protection  Agency, 

Waterside  Niall,  401  M  St.-Ci't  S.W,. 

Washington,  DC.  20460. 
.Air  Piograms  Er.unch,  En\  r.^nmental 

Protection  Agency.  120'.)  Sixth  .AveiiLie. 

Seattle,  Wabhington  98101. 
FOR  FURTHER  IN'ORMATiON  CONTACT: 

Rnjhard  R.  Thiel,  P.E..  Cliief,  Air 

Programs  Branch  .\1/S  629, 

Envitoninenta!  Protection  Agency,  1200 

Sixth  Avenu'i,  S'^-dtt'e.  Washington 

98101, 

SLiPPLtMENTAHY  INFORMATION: 

Background  Information 

For  several  years.  F.PA  li;;s  proviiliMl 
financial  assist.Hrice  to  the  Sl.-ite  of 
Oregon  to  aid  the  Department  of 
Environmental  Quality  (DEQl  in 
atinnnistrption  oT  it.,  air  pollution  coiitroi 
program.  This  assistance  has  been 
provided  through  a  grant  under  Ss-ciiun 
l(i5  of  the  Clean  Air  Act  [42  U.S.C 
740.'Hbil. 

Section  105  of  the  Clean  A^'-  .Act 
prevents  award  of  such  j'.'.iiits  vv!i!:ie  tiie 
recipient  agency's: 

F'-.pcnditurps  of  non-Fi;iit.tiil  funds  few 
o'hi.T  than  nor.f  i:rrcnt  e\pc'ndi!u.''os  for  air 
polii:tion  conirol  p.'"ograms  will  be  loss  Ihriri 
Its  exptnuitiires  weio  for  sii.rh  pro<>r;ims 
duii:p  the  preceding  fisiia!  year,  unless  Ihf 
Adn.inistrator,  afUT  notii-e  and  ofpurtiinily 
for  p'.it)l'c  hearing,  dutermir.r-s  that  a 
reduction  in  expenditums  is  aftril)Utal)!e  lo  a 
nonsi;U-ctive  reduction  in  expcn^.tiliires  in  the 
prngrdnis  of  all  exorutlve  branch  agencies  of 
lf;p  utjplic.iblp  unit  of  Covernmcnl. ' 

The  Oregon  DEQ  has  budgeted  24 
pe'-cent  (24"?.)  fewer  dolhirs  from  its 
general  fund  fo."  the  air  p!i_.^.;iam  in  1981. 
DRQ  has  provided  EPA  uiih  inforni-.ti,)-; 
indicating  that  (1)  the  programs  n!  ai! 
agencies  of  the  executive  branch  i.d 
State  government  ha\e  also  liepii 
s^l!ellaled  for  a  reduction  in 
expenditures  (although  the  jiHicenlage 
reductions  vary  somewhat  from  agency 
to  agency)  and  (2)  the  air  pollution 
control  program  n.",d  DtiQ  ha\-e  nrtl  been 
selectively  targeted  by  tHe  State  for  a 
disproportionate  rrducliiin  In  fundin.r;. 

Request  for  Comments — Opportuniiy  for 
Hearing 

On  October  23,  1980  [■\r^  IR  70:n3), 
EPA  published  in  the  Federal  Register  a 
request  for  public  comjnent  on  the  intent 
lo  award  a  grant  and  also  provided  an 
opportunity  to  request  a  public  hearing. 


'  .•Xjtlicirily  to  avv,i;<l  Spliwhi  in,',  ^-.ir.l  ,i\v...tiis 
V..IS  df'lcgjled  It)  ll'.p  Reg'onjI  .Admi'iistralors  uii 
|,inu.aiv  23.  iy"6.  [EP.A  De'.eg;, lions  M.iniiHl.  Chiipler 

7,  n.mi.j 


The  same  notification  also  appeared  in 
the  public  notice  section  of  the 
Oregoiiian  Journal  on  October  24.  1980 
(page  A24). 

The  notice  e.stablishcd  Novemlxr  24. 
1980  for  a  tentative  public  hearing  on 
this  matter.  The  hearing  was  to  be 
cancelled  if  no  request  for  a  hearing  w;:s 
rei  eived.  No  request  for  such  c  hearing 
was  received.  However,  at  the 
appointed  tim^e  and  place,  an  EPA 
renresentative  \.as  present  to  leceive 
public  comm.ents  had  anyone  appcored. 

Response  to  Comments 

1  hree  written  comments  were 
received  during  the  comment  period. 
The  Washington  Department  of  Ecolngy. 
the  Stale's  air  agency,  expressed  full 
support  of  EPA's  intended  action  ic 
<iward  the  grant. 

C.'mments  were  also  rer.i'iv.^d  from 
the  State  of  New  Hampslure's  .Air 
Resources  Commi,T3ien  and  the  St-'ite  of 
Maine's  Department  of  Environmental 
Protection.  Both  recognized  that  Se.;!inn 
105  -T  the  Clean  Air  Act  allov.s  State.s  to 
reduce  the  State  fundl,-:g  for  air 
programs  if  EPA  detern.ines  the  budget 
reduction  is  a  "nonselective  rediicti'':i  in 
expenditures  in  programs  of  all 
executive  brandies  of  tlie  applicable 
unit  of  government,"  but  fell  the 
reduction  would  set  an  unfortunate 
national  precedent.  Due  to  the  extensive 
documentation  pro\  idcd  by  Oregon, 
indicating  that  this  cut  was  not 
selective.  EPA  believes  no  unfort.nale 
natiiinal  precedent  will  be  set. 

E\  atualion  of  Oregon's  Reduction  in 
Fxpendilurcs 

A  considi.'rabie  amount  of 
documentation  was  submiited  by  the 
Stii'e  of  Oregon  to  substantiate  th.at  the 
cut  '.\as  not  seiective.  Based  upon  this 
docum.fiitation.  it  appears  that  the 
Oregon  reduction  was  in  tlie  State's 
general  fund  and  was  applied  to  all 
executive  branches  of  gnvernn  enl  using 
the  same  criteria.  Variations  in  the  level 
cf  fundir^g  cuts  among  li'.e  various  St.ite 
agencies  were  also  due  to  other  fact  .irs. 
such  as  the  need  to  maintain  esseniial 
ser\  ices  :Tnd  to  minimize  personnel 
hivoffs.  Based  on  the  doc'.imentalion 
submitted.  EPA  could  find  no  evidence 
that  the  State's  air  program  uas 
deliber,. '.ely  chosen  for  a 
disnroportionately  large  reduction.  The 
briefing  meimorandum  supporting  this 
decision  and  documentation  from 
Oregon  supporting  the  determination  are 
available  on  request  frv>m  Laurie  M.  Krai 
at  the  address  listed  above  as  well  as  at 
the  document  locations  listed. 


Intended  Action 

Finding  that  the  procedural 
requirements  have  been  met  and  that 
Oregon's  19C0  statewide  badget  cuts  are 
nonselective.  Region  10  has  awarded  a 
grant  to  the  Slate  of  Oregon  lo  assist  the 
Or(>t:on  Depa't.ment  cf  Environm.^ntal 
Qu.ilily  in  the  funding  of  its  air  pollution 
control  prog"am  for  the  Federal  fiscal 
year  1581. 

Dated:  Dfic.emiipr  18.  1960, 
L.  Edwin  Coate, 
Ac'iin^  Rf^ional  Admiuistrator. 

IfR  Dili    K)  AOhK  \':'.y-i  i;-29-«l-  8  4?  .•>."■! 
BILLING  CCDE  6EM-38-M 


FEDERAL  FINANCIAL  INSTITUTIONS 

EXAMINATION  COUNCIL 

Request  for  Comments  on  the 
Feasibility  and  Usefulness  of 
Requiring  Depository  Institutions 
Which  Make  Small  Business  Loans  To 
CorTipiie  and  Publicly  Disclose 
Information  Regarding  Such  Loans. 

AGENCY:  Federal  Fincncia!  Institutions 

Fx.TT.inatijn  Council. 

ACTION:  .\otice  of  request  for  comments. 

SUMMARY:  The  Federal  Financial 
Institutions  Exam.ination  Council 
(Council),  which  is  com.posed  of 
representatives  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  Federal  Deposit  Insurance 
Corporation.  Federal  Heme  Loan  Bank 
B'jard.  National  Credit  Union 
.-Xdministration  and  Office  of  the 
Comptroller  of  the  Currency,  is  required 
by  Section  311(d)  of  the  Housing  and 
Community  Development  Act  of  1180 
(Pub.  L.  96-399)  to  conduct  a  study  to 
assess  the  feasibility  -md  u.scfulness  of 
requiring  depository  institutions  which 
make  small  business  loans  to  compile 
and  publicly  disclose  information 
regarding  Svich  loans.  The  results  of  this 
study  art''  to  be  reported  lo  the  House 
and  Senate  Banking  Committees  not 
later  than  March  1,  1S81. 

As  part  of  its  study,  the  Council 
requests  comment  from  the  puhl--- — 
including  small  businesses,  financial 
institulion.s,  comm.anity  organizations, 
trade  associations  and  the  academic 
community — on  the  general  feasibility 
and  usefulncFS  of  public  disclosure  of 
sm.all  business  loan  activity  and  on 
various  issues  related  to  method  of 
disclosure  should  such  a  requirement  be 
deem.ed  appropriate. 
date:  Comm.ents  must  be  recei\ed  on  or 
before  February  17,  1981. 
address:  Comments  should  be  sent  to 
David  K.  Schweitzer,  Deputy  Executive 
Secretary.  Federal  Financial  Institutions 
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B.  Summary  Issues.  1.  General 
Feasibility.  In  addition  lo  the  foregoing 
specific  issues  the  Council  requests 
comment,  especially  from  depository 

incHfiif ir^nc     r\r\   tV»o   o^'omll    inrroyco  in 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 


the  National  Institute  on  Drug  Abuse 
and  the  Food  and  Drug  Administration 
in  implementing  the  jointly  published 
Narcotic  Addict  Treatment  regulations 
The  MOD  will  heln  reduce  the 
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Examination  Council,  Eighth  Floor.  490. 

L'Enfanf  Plaza  SW,  VVa.shinglon,  DC. 

20219. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  K.  Schweitzer,  Deputy  Executive 
Secretary,  Federal  Financial  liisiiiutions 
Examination  Council,  (202)  26r-4L'06 
SUPPLEMENTARY  INFORMATION:  Tho 
Congressional  call  for  this  study  on 
small  business  loan  disclosures  appears 
to  have  originated  from  a  conce;n  in 
some  communities  ih'^t  lendr:s  d'-e 
giving  ins'ifficient  atieniion  to  the  crtiiit 
needs  of  snial!  business,  pspeci  ^'!y 
those  located  in  low-  and  modera'e- 
income  neig'iborhood.s  It  has  bi'sn 
suggested  that  sni.i!!  bus!;iess  lending 
patterns  in  a  commt'ni'.y  can  be 
identified  most  effectivs'y  by  requiring 
public  Hisclobure  of  the  small  business 
lending  activities  of  local  depository 
insrituiions,  just  as  pub';.-:  di'^closure  of 
mortgage  lending  data  under  the  Home 
Mortgage  DisZiOr-:Tfi  Act  (HMD.AJ  is 
seen  by  many  as  useful  in  ideniifying 
mortgage  lending  patterns. 

Although  the  mandatory  disr.loyi.re  i^f 
small  business  lending  artivi'y  n;i<:ht  be 
judged  both  feasible  and  use;' ;!  in  an 
absolute  sense,  the  Cojncil  rHq>;epts  that 
all  commen'R  be  directed  to  the  r:  !at;vc 
value  of  such  disclosures  in  terms  of  real 
costs  and  benefits.  Depositoiy 
institutions  should  consider  curtfu'!y  thp 
additional  demands  such  a  disclosjre 
requirement  would  place  on  their 
business  operations,  and  poteritiid  users 
of  the  data  should  describe  cleariy  the 
benefits  the  proposed  disclosures  uould 
provide  to  them. 

For  purposes  of  the  issues  raised 
below,  the  term  "depository  institution" 
means  any  commercial  biink.  Scjvjngs 
bank,  savings  and  loan  association. 
credit  union,  oi  similar  institution 
(including  any  maiority-owned 
subsidiaries)  the  deposits  cr  arccun's  of 
which  are  insured  by  an  agency  uf  the 
federal  government  or  which  is 
regulated  by  any  agency  of  the  federal 
government.  The  definition  of  "sTial! 
business  loan'"  is  open  for  corrimeni 
under  isiue  A2.  In  general,  however, 
"bus:ni!ss  loans"  may  be  consid'^red  to 
include  all  credit  extended  to  any 
natural  person,  business  or 
organization,  which  is  not  consideied 
"consumer  credit"  under  Federal 
Reserve  Regulation  Z.  Trulh  iii  Lenii^ng 
(TIL),  and  is  exeinpied  from  TIL 
disclosure  requirements  on  ihe  b.isis  t'f 
12  CPU  223.3(3).' 


■  Rfiguldr'on  Z  ;i2  Ci'R  ^•'bl  Sfi  iion  :;jii :;(;..(  siairt 
in  pari  "  '(.onsunier  crprfif  mrn'is  cretiil  oifurnd  or 
r-\len<Jeti '.o  a  ndlunl  pprsiin  priniiinK  for 

piTso.Tiil.  fdiT!i:y  housi. hold  or  dEiirullurdl 
pujposes.'"  Thi  excmpti.ir  in  Stv:tion  2Jh  3(.if  covprs 
"pxl^nlions  of  rredil  tu  o^^'.i^J/-.^Ilo^s.  inrimJint 


ISSUES:  A.  Specific  Issues.  1.  Definition 
of  "Small  Business."  If  disclosure  of 
small  business  lending  activity  were  to 
be  required,  the  term  "small  business" 
would  have  to  be  deHned.  Possible 
definitions  could  be  based  upon  the 
complex  feligibility  standards 
established  by  the  ST,iari  Business 
Administrat!')n  (SB.A.)  for  use  in  its 
various  programs,  Simplified  variations 
of  tne  SBA  stand.^rd3  (e.g  ,  abbreviated 
Standard  Industrial  Claps!.''n.aticn,  asset 
size,  and  employee  coani),  or  a  single 
criterion  such  as  number  of  employees 
at  thij  borrowing  .firm.  Comment  is 
requested  on  the  advantages  and 
diSc'dva-.tages  of  varioi:s  approaches  to 
defining  "small  busiiie.'^s"  .'ir.d 
specifically  on  the  feasibili'v  of  using 
number  of  employees  as  the 
determina.it.  Comment';  should  include 
discussion  of  wntr.her  the  bonovver 
characterisiics  needed  for  a  particular 
definition  are  currently  recorded  by 
financial  institutions;  and.  if  not. 
whether  tho  inform.;! tion  is  readily 
av.iilab'e  from  bciuvseis  aji:'  the 
antii.ipjteJ  expen-^r'  uf  ni;»diiying 
iecc"dkcrp:ng  systems  to  colled  it.  If 
SBA  guide!, lies  were  used  to  define  the 
^ize  uf  a  husiiiess,  irJormalicn  such  as 
sales,  a;  '>'■;  size,  cmpicymer.!,  ef': , 
would  hiixp.  to  hf  rccoidcd  on  a 
consoi'dated  basis  where  the  boii;>'.vin;3 
bus;ne.--s  v, as  a  sva5.'-idiary  or  division  of 
a  larger  c(im.mercial  rnterprisr,.  What 
effect  wa;i!d  i;^ipos::Tg  this  procedure 
have  on  the  lender's  a!;)ih'y  Ic  collect 
required  information  and  on  the  utility 
of  the  r-;;suiting  data  to  community 
users?  Alternatively  v\'ou!d  disclosures 
based  on  t;nconschda;t-d  •^f.^n■n=^;i;Jn 
rolotir.g  only  to  the  locyl  boriowor  (e.g.. 
the  subsidiary)  have  any  value? 

2.  Definiiion  of  "Small  Business 
Loan.'  The  Council  seeks  com.ment  on 
whe'her  ail  credit  granted  lo  a  borrower 
meeting  the  definition  of  "sm.iil 
business"  should  be  considered  a  small 
business  loan  for  disclosure  purposes. 
Where  the  lender  has  more  than  one 
department  approving  va.ious  types  of 
credit  to  small  bi!s;ne;;Ers  wh.  t 
difficulties,  if  any.  could  bt  '.  •.  ountered 
in  attempting  to  C';.nsolida'e  loan  data 
from  miJ'iple  dep.'.rtmen'i3?  Should  a 
line  of  cre;dit  be  coun'ed  as  one  loan  for 
the  total  amount  at  the  time  it  is 
esia'tDiished.  or  should  each  draw 
against  thai  line  be  counted  as  a 
separate  loan?  Aro  there  other  unique 
commercial  credit  ai.'ang?;menls  that 
could  Complicate  disclosures? 

3.  Loan  Data.  UMD.\  requires 
mortgage  loan  data  to  be  compiled  in 
terms  of  number  of  loans  am]  tola! 


n.jv.rpni.-n^-;,  or  fur  lMi';inirr;s  or  i,oiiiiiii:n  uil 
ptirp,)-.t'S,  (ilJitT  Ih.iH  .iii:i(.jllii:.il  piirpos..s." 


dollar  amounts  (of  original  principle 
originated  or  purchased).  Considering 
that  commercial  loans  are  less 
homogeneous  in  character  than 
residential  mortgages,  comment  is 
sought  on  the  appropriate  loan  data 
disclosures  for  .?mall  business  loans. 
Comment  is  specifically  requested  on 
the  feasibility  and  usefulness  of 
separating  disclosiiras  on  thf  basis  of 
such  criteria  as  (a^  purpose  of  loan,  [hf 
t^.m  of  loan,  oi  (cj  conventional  \C';SuS 
government  guaraniGad.  The  Cou,-.r.i! 
also  requests  comn.'^nf  on  whether 
disclosures  should  be  broken  do\\  n  ly 
the  borrower's  typo  of  industry  Fur 
example,  what  added  ccst£;  and  bf':',hf:'.s 
would  result  if  k:-.:''5  were  separate,-?  t-n 
the  basis  of  the  nine  basic  industry 
groups  ideniifi-j''!  by  LI.S,  Standard 
Inrli;, ilia!  Cla'=.->:;i;  atioi!  numbers" 

4.  Data  Aggregaliou  and  Itemization. 
HMDA  requires  that  institutions  wish 
offices  in  standard  inr;tropoIilan 
st,Jtisiical  areas  (S' iS.'/s)  diich^se 
rrortgrige  loan  di'ui  agj^regaled  by 
S\fSA  and  th  il  v.ithiYrSMSAs.  dbta  be 
itemized  by  censu^  tract.  HMDA  al.so 
provid.:s  that  reporiii'g  instituiions 
record  aggregaH'd  dat.j  en  lending 
outside  of  the  S'lS.'X  A-ibouf    ' 
itctnization.  'Il.C:  C  )unci!  requests 
comment  on  wh.Jher  si.ndlar 
requiicmen's  '.v.-,'.id  be  ,frL!sible  ami 
useful  for  dis'.:^■•j•.';T;S  of  loans  to  smr^ll 
lius.nesses.  Whqi  kind  of  geographic 
information  is  r.i'iir.eiy  recorded  on 
commercial  l.an  ;;pp!:cations?  If  a 
Loriower  opera'.ei  at  multiple  locations, 
what  additional  information  wouid  h;ne 
to  be  recorded  to  allow  identification  of 
the  business  location  receiving  prima'v 
b.-enefit  of  the  crrdi!  extended?  VVhal 
additional  costs  v%  ould  be  incurred  in 
this  process?  If  no  single  location 
receives  the  primary  benefit,  how  should 
such  a  loan  be  identified  geographicaily 
for  disclosure  purposes? 

Specific  corr:,mer.t  on  the  feasibility 
and  usefulness  i?f  compiling  and 
disclosing  small  business  loan  data  in 
non-SMSA  (eg,,  rural)  areas  is  also 
requested. 

b.  .Exemptions  Section  309  of  HXrDA 
(and  Section  203.3(a)(1)  of  Regulation  C- 
12  CFR  203)  specifically  exempts 
depository  institu'ions  with  less  th.in 
SlO  million  in  assets  from  mortg.ige  loan 
disclosure  requirements.  Ttie  Council 
solicits  comment  on  whether  a  similar 
exemption  would  be  appropriate  v./ith 
regard  to  any  requiremeni  for  small 
business  loan  disclosures.  V.f ws  on  the 
role  of  small  insiituiions  in  pro.idiilg 
credit  to  small  businesses  and  on  what 
effect  exclusion  of  small  institution  loim 
data  would  have  on  the  usefulness  of 
disclosures  would  be  helpful. 
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(CDAP&C  Act),  was  amended  by  the  Narcotic 
Addict  Treatment  Act  (NATA).  The  NATA 
was  intended  primarily  to  establish  the  basis 
for  more  control  of  narcotic  addict  treatment 
programs  by  the  Drug  Lnforcement 


with  a  draft  copy  of  the  notice,  send  to  NIDA 
the  .supporting  information  upon  which  the 
action  is  based,  and  obt.iin  NIDA's  written 
recommendation  as  to  wheiher  the  notice 
should  issue. 

A    Rtifr--D  nrunttno  nrrtf.nvtna  jjn  PVPmntion 


until  it  is  terminated.  This  agreement  may  be 
terminated  by  either  agency  upon  90  days' 
advance  written  notice  to  the  other. 

Vll.  Revisions 
Rpvifinns  tn  thi.i  .Tcmpinpnl  mav  lip  ir'.'de 
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B.  Summary  Issues.  1.  General 
Feasibility.  In  addition  to  the  foregoing 
specific  issues  the  Council  requests 
comment,  especially  from  depository 
institutions,  on  the  overall  increase  in 
cost  of  operations  that  would  result  from 
required  small  business  loan  «^ 

disclosures.  Vv'ould  such  costs  be 
variable  or  fixed,  one  time  or  recurring, 
related  to  the  size  of  the  institution,  etc.? 
In  addition,  the  Council  requests 
comment  on  whether  past  cost/benefit 
experience  under  HMDA  is  relevant  to 
the  recording  and  disclosure  of  small 
business  loans.  What  unique 
characteristics  of  business  lending  might 
pose  special  problems  not  found  with 
disclosures  of  mortgage  lending  activity? 
How  can  such  pri;biemiS  be  overcome 
and  at  what  cost?  Ccmmentors  are 
.'■equested  to  sub'^tantiate  their 
conclusions  on  this  issue  by  describing 
in  detail  the  factors  con.<^id(;red. 

2.  General  Usei'i^lness.  Potential  users 
of  disclosures  of  smrdl  business  loan 
activity  are  asEumt.'d  to  be  primarily  the 
same  groups  cur-'cndy  uting  HMDA 
data  (i.e.,  community  action  groups, 
local  and  state  govein.ment  agencies, 
private  and  government  researchers,  the 
federal  financial  re<,".iatory  agencies, 
etc.)  plus  the  business  community  itself 
The  Council  req;!csts  comimcnt  from  all 
categories  of  potential  users  on  uhat 
specific  needs  or  problem.s  cunently 
exist  which  they  expect  to  be  satisfied 
or  resolved  by  reqs.iring  depohitory 
institutions  to  compile  and  publicly 
disclose  information  regarding  loans  to 
small  businesses.  Tne  Coi;ncil  considers 
it  important  for  potential  users  to 
substantiate  both  that  information  is 
needed  and  that  public  disclosure  of 
sm.all  business  lending  by  depositoiy 
institutions  v.'ould  be  the  mo-^t  erfe(;tive 
means  of  obtaining  ii. 

Any  person  or  organization  wishing  lo 
comment  on  the  issues  outlined  above 
may  do  so  by  filing  a  written  'iiilinvission 
with  the  Council.  See  DATE  and 
ADDRESS  at  the  beginning  of  this 
Notice.  All  subniis.'^ions  will  become 
part  of  the  record  and  u'ill  be  avs^ilable 
for  public  review 

l);,led.  December  :;2.  VJm. 

Robert  \.  Lawrence, 

Espcutive  Secretary,  Federal  FinoncictI 
lii.-iiliifiotis  Exawination  Courril. 

Maiie  Clblin, 

Office  of  the  Cor.ipt  roller  of  I  lie  Curreiici  . 
Cornnnmicatio'.js  Division. 

|l  K  Dm,  80-1W57  F.!cd  i;:-.2!V-MJ,  8  r.  Mn\ 
BILLING  CODE  6:22-0 1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

National  Center  for  Health  Care 
Technology;  Scientific  Evaluation  of 
Medical  Technology 

The  National  Center  for  Health  Care 
Technology  (Center)  announces  that  it  is 
beginning  a  scientific  evaluation  of  the 
clinical  safety  and  effectiveness  of  the 
Bentonite  flocculation  test,  DNA 
antibody  test,  mycoplasma  complement 
fixation  test.  Kunkel  test,  and  joint 
scans  used  in  the  diagnosis  and 
treatm.ent  of  rheumatoid  arthritis.  Based 
on  this  evaluation,  a  recommendation 
will  be  formulated  to  assist  the  Health 
Care  Financing  Adm.inistration  (HCF.^) 
in  establishing  .Medicare  coverage 
policy.  Any  parson  or  group  wishing  to 
provide  the  Center  with  information 
relevant  to  this  evaluation  should  do  so 
in  writing  no  later  than  March  2,  1981. 
To  enable  the  Center's  staff  to  give 
appropriate  consideration  to  any 
liler.iture  references  or  analyses  of 
clinical  data,  a  written  summary  no 
longer  than  10  pages  should  be  attached 
to  any  such  material  submitted. 

Written  material  should  be  submitted 
to-  National  Center  for  Health  Care 
Technology,  Room  17.A-29,  Parklaun 
Building,  5G00  Fishers  Lane,  Rockville. 
Maryland  20857. 

FOH  FURTHER  .NFCRMATION  CONTACT: 
Stephen  P.  Heyse,  M.D..  MP  H.,  Health 
Science  Analyst,  National  Center  for 
Health  Cure  Tcchnolcgv,  Room  17.A.-29. 
P;.:kh,vvn  Duilding.  Rork\ii!e,  Maryland 
20857.  (rjOl)  443-4990. 

L);.if,ci:  Doconib&r  22,  1930. 
Wayne  C.  Richey,  Jr., 

Acting  Executive  Secretary.  Office  of  Health 
ricsearch.  Statistics,  and  Technology. 

|!RIl-.r   Bl-40.'  I.  IMi.J  i;;-:;»-80  8  410011 
av.L'NG  CDDE  4110  85-M 


Food  and  Drug  Adrrlnistratlon 
(FOA-225-81-3CC0] 

Meciical  Treatment  Standards  for 
Meth3done  Treatment  Programs; 
Memorandum  of  Understanding  With 
National  Institute  on  Drug  Abuse 

agency:  Food  and  Drug  Administration, 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  has  executed  a 
memorandum  of  understanding  (MOU) 
with  the  National  Institute  on  Drug 
Abuse.  The  purpose  of  the  MOU  is  to 
describe  the  cooperative  relationship 
and  procedures  to  be  followed  by  both 


the  National  Institute  on  Drug  Abuse 
and  the  Food  and  Drug  Administration 
in  implementing  the  jointly  published 
Narcotic  Addict  Treatment  regulations 
The  MOU  will  help  reduce  the 
likelihood  of  inconsistent  interpretations 
of  the  regulations. 

EFFECTIVE  DATE:  Novemiber  20, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  V.  Dutra.  Jr.,  Bureau  of  Drugs 
(HFD-30),  Food  and  Drug 
Administration.  5000  Fishers  Lane. 
Rockville.  MD  20857,  301-^43-6490. 

SUPPLEMENTARY  INFORMATION:  The 

Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (CDAP&C  Act) 
as  amended,  assigned  to  the  Secretary 
of  Health  and  Hum.an  Services  (HHS)  a 
number  of  responsibilities  regarding  the 
treatment  of  narcotic  addicts.  The 
Secretary  delegated  these 
responsibilities  to  the  Director,  National 
Institute  on  Drug  Abu?e  (NIDA)  and  the 
Commissioner,  Food  and  Drug 
Adm-nistration  (FDA)  (see  37  FR  27646, 
December  19,  19-2.  38  FR  27315,  October 
2,  1973;  and  21  CFR  5.1).  Because  of  the 
una\oidable  o\.erlap  in  certain  of  these 
delegated  responsibilities,  FDA  and 
NIDA  have  agreed  to  enter  into  this 
memorandum  of  understanding  (MOU). 
1  his  MOU  Will  help  reduce  the 
likelihood  of  inconsistent  interpretations 
of  the  jointly  published  regulations  on 
narcotic  addi(  t  troa'msnt  [see  45  FR 
(Cp91;  September  19.  1P80). 

L^ndei  the  nciice  published  in  the 
Federal  Register  of  October  3.  1974  (.;9 
FR  .';,'.f;97)  stating  that  future  memoranda 
of  understdnding  and  agreements 
between  FD.A,  and  others  would  be 
published  in  the  Federal  Register,  the 
following  memorandum  of 
understanding  is  issued: 

N!pniorant!uni  ol  Understa.-^d  p_g  Bslivern  the 
Noi'.or.al  l:>:'.;!'.i!H  on  Drjg  .*.b\.:se  and  the 
Food  and  Drug  .^dminislration 

/.  Piirposea 

The  pjr(/o:ief.  of  lliis  N'OU  are:  (a)  to 
describe  the  coopcratl\e  relationship  and 
procedures  to  hp  fo!!o^^cd  by  the  Nat'cnal 
Institu'e  on  Dr  j^  Abuse  (N'ID.A)  and  the  Food 
ar.d  D:  uj;  Admmi^'ratiun  (FDA)  in 
i.TipUTr.en;;ng  ihu  jointly  puhlished  narcotic 
adJ.i.t  trciilmrnl  regulations;  (b)  to  es!abli?;h 
a  mechanism  that  ensures  a  systematic  and 
tmicly  input  from  MD.A  to  FD.A  about 
decisions  on  the  operation  of  narcotic 
triMtn'.enl  programs  under  those  reg;ilatii'ns: 
and  (c)  to  reduce  the  likelihood  of 
inco:isistcnt  inierpretations  of  those 
regiiititicns.  T'r.is  agreement  does  not  affect 
FL).\s  authority  to  make  and  issue  all  final 
decisions  undf  r  (he  regulations. 

//  Ben !\i;roancJ 

In  1974  the  Controlled  Substances  Act 
(CS.\],  Title  II  nf  the  Comprehensive  Drug 
Ainisp  Prevention  and  Control  Act  of  1970 
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Bureau  of  Cominunity  Health  Services, 
Room  7A-55,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-1153. 
Maternal  and  Child  Health  Research 


Dated:  December  22, 1980. 
Mamie  Welbome, 

HDS  Committee  Management  Officer. 

(FR  Doc  60-40481  Filed  12-29-BU:  845  am] 
BILUNG  CODE  4110-92-M 


/-•~,r.»o  D^ 


l*f\nrtmii^aa— 


to  the  Executive  Director  of  the  1981 
White  House  Conference  on  Aging  in 
developing  issues  to  be  considered  and 
to  produce  technical  documents  to  be 
used  by  the  Conference. 
Notice  is  herebv  given  oursuant  to  the 
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{CDAP&C  Act),  was  amended  by  the  Narcotic 
Addict  Treatment  Act  (NATA).  The  NATA 
was  intended  primarily  to  establish  the  basis 
for  more  control  of  narcotic  addict  treatment 
programs  by  the  Drug  Enforcement 
Administration  (DEA)  and  the  Department  of 
Health  and  Human  Services  (HHS)  to  prevent 
diversion  of  narcotic  dru^n.  and  to  ensure 
proper  treatment  of  narco'ic  addicts.  The 
NATA  amended  the  CSA  u)  pro-.idfc  for 
registration  (through  DEA)  of  practitioners 
conducting  narcotic  treatnvnt  prog:ams. 
The  fundamental  purpos"  of  the  NATA, 
according  to  its  legislative  histon/.  is  !o 
increase  the  Government's  control  o'.  it 
methadone  and  other  narcotic  drugs  usfd  in 
the  treatment  of  narco'.i':  a.iai.,ls.  'Ihis 
additional  control  would  both  ensure  proper 
Ireat.Tient  and  prever.t  div  yrsicn.  The 
ii-oislative  his'orv  of  ihi,  NATA  furthtr  blatrs 
that  it  is  intended  to  conipipmer,;  the  DFA 
and  HHS  controls  in  fon.r;  :i;  the  time  of 
enactment  and  to  establish  the  basis  for 
additional  joint  repulafion  ot  treatnun^t 
programs  by  these  two  .Hgenr.ies. 

The  NATA,  among  other  lyiir^j.  ^'ixes  the 
Secretary  of  HHS  authoii.y  to  estaliish 
treatment  standards  foi  pr^'ctitionevs  v.ho  usi; 
narcotic  drugs  for  either  moi.-.ler.cince  or 
detoxification  treatment  L-!  persons 
dependent  upon  narcotic  dru^n.  Pratt i'.i oners 
providing  this  treatment  obt.^in  a  sp'-fial 
ragistration  which  .must  be  rpr.awt'd  Hnnually 
from  the  Attoraey  Genei.il  (through  DE.A.) 
and.  as  a  condition  of  rpgiitration,  rr.ijst 
comply  wiih  standards  established  h>  the 
Secreta/y.  Ur.der  Lhe  NATA  fli  U.S.C 
823(g)),  the  Secretary  mu'.  (a)  deteriniii.e  if  an 
applicart/praotitioner  is  ru:l'fipd,  ar.d  (b) 
determine  if  the  appliui;:t/p;'3ciitia;n'i  will 
comply  with  the  stcjndnrds  tibout  I'.n 
quantities  of  narcotic  dnj'.  which  rr-..ry  he 
provided  for  unsupervispj  use  by  pe.'-stias  in 
such  treatment  and  then  rt-p 'r!  this 
dctcrminatiun  to  DEA,  As  noted  above.  1 11  IS 
rasponsibili'.ies  undsr  the  .\.\ TA  are  c.irried 
out  by  FDA  iad  NIDA. 

In  1975  Ihe  CotTrmissior   ■  of  Food  ;!nd 
Drugs  and  the  Diinctor,  N.::ional  lasii'.ute  on 
Drug  Abuse  agreed  to  jointly  publi.sh 
revisions  to  the  methadnrit  rc-j^ulations. 
.Accordingly,  in  1977  they  propc^fd  a  revisi'-n 
of  the  tre-rm  =nt  £t,anua'ds.  The  final  n'vir.cd 
treatment  standard.^  were  mctntly  published 
in  the  Fedeial  Register  on  I ;  id.iy.  September 
19, 1980  (45  FR  C:.(394).  Th:S  revision  oi  the 
niethador.'!'  regulations  in  ,!uc!es  the 
Secre!.:^".  ■".  ''.nir-tsn',  standards  under  the 
NATA.  ' 

///.  Sabstarice  of  A^rccmedi 

A.  FDA  agrees  to  the  following  terms: 

1.  FD.\  will  continue  to  inspect  and  monitor 
narcotic  add  ci  irealmenl  programs  for 
complia:!ce  with  the  jointly  published 
treatment  standards. 

2.  Before  issuing  a  letter  of  noncompliance 
to  a  narcotic  addict  treatmc-nt  program,  FD.A 
will  provide  NIDA  with  a  draft  copy  of  the 
letter,  send  to  NIDA  the  supporting 
information  upon  which  the  action  is  based, 
and  obtain  NIDA's  written  rpcommendation 
as  to  whether  the  letter  should  issue. 

3.  Before  notifying  the  I3eA  not  to  certify  a 
treatment  program  under  the  jointly 
published  standards.  FDA  will  provide  NIDA 


with  a  draft  copy  of  the  notice,  send  to  NIDA 
the  supporting  information  upon  which  the 
action  is  based,  and  obt.iin  NIDA's  written 
recommendation  as  to  whether  the  notice 
should  issue. 

4.  Befcre  granting  or  denying  an  exemption 
under  section  (d)(12)  of  tbe  jointly  publi.?hed 
treatment  standards.  FD.A  will  notify  NIDA  of 
the  request  for  an  exemption,  send  to  NIDA 
the  irformijtion  supporting  the  rccjuest.  and 
obtain  NIDA's  written  rrLommeiidalion  as  to 
whether  to  gr.int  or  deny  the  request. 
However,  if  the  request  inv(;b.  es  a  medical 
emprgpr.cy  or  an  exception  for  a  sp-^'cific 
p;i!ler.t,  the  notification  m..iy  be  made  orally 
by  telephone  or  in  person. 

5.  FD.A  will  notify  NID-A  in  '■>.  riling  before 
t:;kini:  action  which  is  cor,!r::i''y  to  NiD.A's 
rp..c"i,i':"!»n;!;!fions  under  items  2.  3.  and  4 
i;bove. 

S.  FDA  will  r;ake  thp  final  determinalK-.n  in 
malteis  which  relate  to  safety  and 
effectiveness  of  drugs  or  to  i'tp  approval  of 
new  drups  to  be  used  ir  '.he  Ireiilmenl  of 
narcotic  addict -i. 

B.  N;D,A  agrees  to  the  foiiowi.ig  terms; 

1.  \''.ilhin  s^ven  (7)  flfjys  of  receipt  of  the 
:r.forn';Htinn  fro.-.  FDA  d.'^-(  ribed  \n  itf  ms  2 
cuid  3  above.  NIDA  will  gi'.  e  FDA  its  written 
I'eGOinir.ienda'icn  and,  in  iht^  c.  <.'n!  of 
disagreer;enl  wiLh  a  prcppSL,-J  FDA  i-ct'on, 
state  the  raaso.'.fs)  for  dih<  .rreine'^it 
iitcludirg.  when  app,"op".:i'.>:.  a  rer-jmiir-ndf  ^J 
atternr^tive  aciiein. 

2.  Within  ten  (10)  c;iv.-  of  iLttipt  of  the 
ii'.formatifin  Horn  FDA  Qr'--;r'bed  iii  item  4 
above.  NIDA  vvill  give  TOA  i;.i  written 
recorr.nieTiation. 

3.  In  the  event  of  diFa?'>>f--'iien1  with  a 
[iroposed  FDA  action.  NIDA  will  state  the 
irasor-  for  disigrecrient  i  icludin^,  wher; 
approp"..:te.  a  recommnr'.'ei.i  rjberndtive 
ai  tion.  Hov.c\er,  if  the  re^./ji^s!  in',  alvfs  a 
medic  i!  eru  ""kcncy  or  an  (.->.cepI'on  f,;r  a 
spP'-ific  patic:!.  the  rpcomrrenJalion  may  be 
made  orally  by  teipphcr-''  o"'  in  porsiin. 

C.  NlDA^and  FDA  .-'^ree  to  the  iclbjwin;,' 
terms: 

1.  Jointly  publish  any  future  revisions  of  the 
methadone  IreuirDerit  r.-gjl^jtrun.?; 

2.  Consult  each  other  before  issuing 
interpretations  and  opintcns  under  fhr 
Ireatm.ent  standards  v-i.ich  wovld  have  bioad 
policy  implications;  and 

3.  Consult  each  other  on  the  need  to 
update,  devciop.  or  revise  the  r'-gulaii'  ns  and 
policy  aiTerting  narcol;c  addict  tre.itment. 

IV.  Xame  anii  Address  of  Participants 

A.  Natutidl  Institute  on  V:  .n  Ahus';,  5600 
Fishers  Lane.  Roc.Vvil'e.  MD  "''-SO/. 

B.  Food  and  Drug  .Adtninistrrition.  SiiOO 
Fishers  Lane,  Kockville,  N?D  2(!".57. 

V.  Liaison  Officers 

A.  Liaison  OtTicer  for  NIDA:  Mr.  Natlv.n  M. 
Kight,  National  Institute  On  Drug  Abuse,  5600 
Fishers  Lane,  Rockville,  MD  20857.  .301-443- 
4877. 

B.  Li.jison  Officer  for  FDA:  Mr.  Edwin  V. 
Dutra.  Jr..  Food  and  Drug  Administration 
(HFD-30),  5600  Fishers  Laivi.  Kockville,  MD 
20857,  301-443-1332. 

VI.  Panod  of  Memorandum  of  Understanding 

This  agreement  becomes  effective  when 
signed  by  both  parties  and  remains  in  effect 


until  it  is  lerm.inated.  This  agreement  may  be 
terminated  by  either  agency  upon  90  dajs' 
advance  written  notice  to  the  other. 

\'!I.  Revisions 

Revisions  to  this  agreement  may  be  m.'de 
by  mutual  consent  of  the  agencies. 
Approved  and  accepted  for  the  Food  and 
Drug  Administration: 
Dy:  Mark  Novitch  for  Jere  E.  Goyan.  - 
Title;  Commissioner  of  Food  and  Drugs. 
Date:  November  20.  1980. 
Approved  and  accepted  for  the  Natiimul 
Institute  on  Drug  Abuse: 
By;  William  Pollin, 
Title:  Director.  National  Institute  on  Drug 

Abuse. 
Date.  October  30,  19tj0, 

Effective  dale.  This  inemor;^ndi:m  of 
understanding  becomes  effective 
Novpml;er  20,  1980. 

Dat-^d:  December  22,  1900. 

William  F.  Randolph, 

Acting  Asiocicfe  Commissioner  for 
R'jguiatory  A  !Tai:3. 

BILLING  COQC  4nl>-C3-M 


Health  Set  vices  Admtpistration 

Filing  of  Annual  Reports  of  Federal 
Adv'isory  Committees 

Notice  is  hereby  given  th;jt  pursuant 
!o  sfctioii  13  of  Pub.  L.  92-463,  ihe 
A-uiual  Pepc.fts  for  the  following  He.i!th 
Services  Aurainistraticn  Federal 
Advisory  Coniinittces  have  been  ft'cd 
with  the  Library  of  Congress; 
i\'a'i;jndl  Advisoiy  Coi:ncil  en  trie 

Nalion-i!  Health  Service  Corps 
Nafional  Advisory  Council  on  Mi^i  dnt 

Health 
Maternal  and  Child  Health  Research 

Grants  Review  CoinmittcR. 

Copies  are  available  to  the  public  fur 
inspeclinn  at  the  Libiary  of  Congress, 
Newspiper  and  Current  Periodica! 
Reading  Room.  Room  1026,  Tliomas 
Jefferson  Building,  Second  Strc  el  and 
Independence  Avenue,  5.E,  Washingion, 
D.C.  or  weekdays  between  9:00  a.m.  and 
4:,30  p.m.  at  the  Departmant  of  Health 
and  Human  Services.  Department 
Library,  North  Building,  Room  1436,  300 
Independence  Avenue,  S.W., 
Waslington,  D.C.  2G201,  Telephone  (X2) 
245-6791. 

Copies  may  be  obtained  fr.:}m  the 
following  committee  contacts: 

National  Advisory  Council  on  the 
National  Health  Service  Corps — Mr. 
Billy  Sandlin,  Bureau  of  Health 
Personnel  Development  and  Service, 
Room  6-05,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
Telephone  {301]  443-4434. 

National  Advisory  Council  on 
Migrant  Health — Mr.  Jaime  L.  Manzantf. 
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Further  infonnation  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R.  Waldie,  Executive 
Director,  White  House  Conference  on 
Aging,  Room  4059,  330  Independence 


White  House  Conference  on  Aging; 
Technical  Committee  on  Physical  and 
Social  Environment  and  Quality  of  Life; 
Meeting 

The  White  House  Conference  on 


meeting  on  Monday,  January  12, 1981 
and  Tuesday,  January  13, 1981  from  9:00 
am  to  5:00  pm  each  day.  The  meeting 
will  be  held  at  the  Federal  Building, 
Room  13216  (13th  Floor),  450  Golden 


n r* • r^_l:r_ 
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Bureau  of  Community  Health  Services, 
Room  7A-55,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-1153. 

Maternal  and  Child  Health  Research 
Grants  Review  Committee — Gontran 
Lamberty,  Dr.  P.  H.,  Bureau  of 
Community  Health  Services,  Room  7-15. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-2190. 

Dated;  December  17. 1980. 
William  H.  Aspden,  Jr., 

Associate  Administrator  for  Management. 

[FR  Doc  80-40448  Filed  12-2SMK);  845  ami 
BIIXING  CODE  4110-84-M 


Office  of  Human  Development 
Services 

White  House  Conference  on  Aging; 
Technical  Committee  on  Creating  an 
AgC'integrated  Society:  Implications 
for  the  Family;  Meeting 

The  White  House  Conference  on 
Aging  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommendations 
to  the  National  Advisory  Committee  of 
the  1981  White  House  Conference  on 
Aging  and  to  the  Executive  Director  of 
the  1981  White  House  Conference  on 
Aging  in  developing  issues  to  be 
considered  and  to  produce  technical 
documents  to  be  used  by  the 
Conference. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act, 
(Public  Law  92-463,  5  U.S.C,  App.  1.  sec. 
10, 1976)  that  the  Technical  Committee 
on  Creating  an  Age-Integrated  Society: 
Irr.plications  for  the  Family  will  hold 
their  next  meeting  Wednesday,  January 
14. 1981,  from  9:00  a.m.  until  5:00  p.m.  at 
the  Andrus  Gerontology  Center, 
University  of  Southern  California,  Los 
Angeles,  California  90007. 

The  purpose  of  the  meeting  will  be  to: 
(1)  complete  review  of  technical  paper 
foy  committee  (Chapters  I,  II,  III  were 
reviewed  on  12/12/80)  and  (2)  to  review 
Chapters  IV  and  V  on  Policy  and 
Recommendations,  and  the  chapter  on 
Ethnic  Families. 

Further  information  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R,  Waldie,  Executive 
Director.  White  House  Conference  on 
Aging,  Room  4059,  330  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201, 
telephone  (202)  245-1914.  Technical 
Committee  meetings  are  open  for  public 
observation. 


Dated;  December  22, 1980. 
Mamie  Welbome. 

HDS  Committee  Management  Officer. 

|FR  Doc  60-40481  Filed  12-29-BU:  845  am| 
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White  House  Conference  on  Aging; 
Technical  Committee  on  Creating  an 
Age-Integrated  Society:  Implications 
for  Education;  Meeting 

The  White  House  Conference  on 
Aging  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommendations 
to  the  National  Advisory  Committee  of 
the  1981  White  House  Conference  on 
Aging  and  to  the  Executive  Director  of 
the  1981  White  House  Conference  on 
Aging  in  developing  issues  to  be 
considered  and  to  produce  technical 
documents  to  be  used  by  the 
Conference. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act, 
(Public  Law^  92-463,  5  U,S,C.  App.  1.  sec. 
10, 1976)  that  the  Technical  Committee 
on  Creating  an  Age-Integrated  Soceity: 
Implications  for  Education  will  hold 
their  next  meeting  Monday,  January  19, 
1981  and  Tuesday,  January  20, 1981  from 
9  a.m.  until  5  p.m.  each  day.  The  meeting 
will  be  held  at  the  Institute  of 
Gerontology  at  the  University  of 
Michigan,  520  E.  Liberty  Street,  Ann 
Arbor,  Michigan  48108, 

The  purpose  of  the  meeting  will  be  to 
review  draft  of  committee  report  for 
revisions  and  finalization, 

F'^rther  information  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R.  Waldie,  Executive 
Director,  White  House  Conference  on 
Aging,  Room  4059,  330  Independence 
Avenue,  SW.,  Washington,  D.C.  20201. 
telephone  (202)  245-1914.  Technical 
Committee  iroetings  are  open  for  public 
ob.servation. 

Dated;  December  22, 1980. 

Mamie  Welbome. 

HDS  Committee  Management  Officer. 

|^R  Ouc  HO-t0482  Filtd  12-29-80.  8:45  an;) 
BILLING  CODE  4110-92-M 


White  House  Conference  on  Agingr 
Technical  Committee  on  Creating  an 
Age-Integrated  Society:  Implications 
for  Societal  Institutions;  Meeting 

The  White  House  Conference  on 
Agirg  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommendations 
to  the  National  Committee  of  the  1981 
White  House  Conference  on  Aging  and 


to  the  Executive  Director  of  the  1981 
White  House  Conference  on  Aging  in 
developing  issues  to  be  considered  and 
to  produce  technical  documents  to  be 
used  by  the  Conference. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act. 
(Public  Law  92-463.  5  U.S.C.  App.  1,  sec. 
10. 1976)  that  the  Technical  Committee 
on  Creating  an  Age-Integrated  Society — 
Implications  for  Societal  Institutions  will 
convene  its  fourth  meeting  on  Friday, 
January  16, 1981  and  Saturday,  January 
17, 1981  from  9:30  am  until  5:30  pm  each 
day.  The  meeting  will  be  held  in  Room 
403^25 A  at  the  Hubert  H.  Humphrey 
Bldg..  200  Independence  Avenue,  S.W.. 
Washington,  D.C.  20201. 

The  purpose  of  the  meeting  will  be  to 
review  segments  of  the  draft  final  report 
and  to  make  plans  for  the  completion  of 
the  committee's  report. 

Further  information  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R.  Waldie,  Executive 
Director,  White  House  Conference  on 
Aging.  Room  4059,  330  Independence 
Avenue.  S.W..  Washington.  D.C.  20201, 
telephone  (202)  245-1914,  Technical 
Committee  meetings  are  open  for  public 
observation. 

Dated;  December  22, 1980, 
Mamie  Welbome, 

HDS  Committee  Management  Officer. 

jFK  DiiC.  BO-MWaJ  File.l  12-29-80.  8,43  am] 
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White  House  Conference  on  Aging; 
Technical  Committee  on  the  Family, 
Social  Services  and  Other  Support 
Systems;  Meeting 

The  White  House  Conference  on 
Aging  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommendations 
to  the  National  Advisory  Committee  of 
the  1981  White  House  Conference  on 
Aging  and  to  the  Executive  Director  of 
the  1981  White  House  Conference  on 
Aging  in  developing  issues  to  be 
considered  and  to  produce  technical 
documents  to  be  used  by  the 
Conference. 

Notice  is  heieby  given  pursuant  to  the 
federal  Advisory  Committee  Act, 
(Public  Law  92-463,  5  U.S.C.  App.  1,  sec. 
10, 1976)  that  the  Technical  Committee 
on  the  Family,  Social  Services  and  Other 
Support  Systems  will  convene  its  final 
meeting  on  Thursday,  January  15, 1981 
from  9:00  am  until  5:00  pm  in  Room  5542 
at  HHS-North  Bldg.,  330  Independence 
Avenue,  S.W..  Washington,  D.C.  20201. 

The  purpose  of  the  meeting  will  be  to 
review  the  final  draft  of  the  policy  paper 
and  to  approve  the  recommendations. 


Federal  Register  /   Vol.  45.  No.  251   /  Ti;esday.  December  30,  1980  /  Notices 


85833 


National  Institutes  of  Health,  Belhesda, 
Maryland  20205. 
Donald  S.  Fredrickson, 

Director,  National. Institutes  of  Health. 


GEORGIA 

Heard  County 

Franklin,  Heard  County  Jail.  Court  Sq.  and 
Shady  Lane 


of  the  Interior  is  responsible  for 
managing  a  program  for  the  competitive 
leasing  of  Federal  ccal.  In  addition,  he  is 
to  ensure  that  Federal  coal  is  leased  at 
its  fair  market  value.  Considerations  for 
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Further  infonnation  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R.  Waldie,  Executive 
Director,  White  House  Conference  on 
Aging,  Room  4059,  330  Independence 
Avenue,  S.W.,  Washington*  D.C.  20201. 
telephone  (202)  245-1914.  Technical 
Committee  meetings  are  open  for  public 
observation. 

Dated:  December  22, 1980. 

Mamie  Welborae, 

HDS  Committee  Managerr.ent  Officer. 

(FR  Doc.  80-40484  Filed  12-29-aft  3:45  am| 
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White  House  Conference  on  Aging; 
Technical  Committee  on  Health 
Maintenance  and  Health  Promotion; 
Meeting 

The  White  House  Conference  on 
Aging  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommendations 
to  the  National  Advisory  Committee  of 
the  1981  White  House  Conference  on 
Aging  and  to  the  Executive  Director  of 
the  1981  White  House  Conference  on 
Aging  in  developing  issues  to  be 
considered  and  to  produce  technical 
documents  to  be  used  by  the 
Conference. 

Notice  is  hereby  given  pursuMot  to  the 
Federal  Advisory  Committee  Act, 
(Public  Law  92-463,  5  U.S.C.  App.  1,  sec. 
10, 1976)  that  the  Technical  Committee 
on  Health  Maintenance  and  Health 
Promotion  will  hold  their  meeii;ig  on 
Thursday,  January  15,  1981  and  Friday, 
January  16, 1381  from  9:00  em  to  5:00  pm 
each  day  in  the  Hawaii  Room,  25th  ficor, 
of  the  General  Services  Administration 
Building,  5.?5  Market  Street,  San 
Francisco,  California. 

The  purpose  of  the  mrciing  will  be  to 
review  the.rinal  draft  of  the  Technical 
Committee's  report  to  the  Conference 
and  to  make  policy  recommendci'ioiis  to 
be  contained  in  the  report. 

Further  information  on  the  Technit.al 
Committee  meeting  may  be  obtaiuod 
from  Mr.  Jerome  R.  Waldie,  Execii^ive 
Director,  White  Hou.se  Conference  on 
Aging,  Room  4059,  330  Independence 
Avenue,  S.W.,  Washing'on,  DC.  2';201, 
telephone  (202)  245-1914.  TechiiiLal 
Committee  meetings  ara  open  for  pabhc 
observation. 

Dated:  December  22,  1980. 

Ntamie  Welbcrne. 

HDS  Committee  Managemcn  Officer 

|FR  Doc.  8(MW85  Filed  12-29-60:  8  4.i  trr.\ 
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White  House  Conference  on  Aging; 
Technical  Committee  on  Physical  and 
Social  Environment  and  Quality  of  Life; 
Meeting 

The  White  House  Conference  on 
Aging  Technical  Committee  was 
established  to  provide  scientific  and 
technical  advice  and  recommentations 
to  the  National  Advisory  Committee  of 
the  1981  White  House  Conference  on 
Aging  and  to  the  Executive  Director  of 
the  1981  V/hite  House  Conference  on 
Aging  in  developing  isFues  to  be 
considered  and  to  produce  technical 
documents  to  be  used  by  the 
Conference. 

Notice  is  hereby  given  pursuant  to  the 
P^ederal  Advisory  Committee  Act, 
(Public  Law  92-463,  5  U.S.C.  App.  1,  sec. 
10, 1976]  that  the  Technical  Committee 
on  Physical  and  Social  Environment  and 
Qudlity  of  Life  will  hold  their  next 
meeting  on  Tuesday,  January  6, 1981 
from  9:30  am  to  5:00  pra  and 
Wednesday,  Januarj'  7, 1981  from  6:30 
am  until  4:30pm.  at  the  St.  Louis  Area 
Agency  on  Aging,  St.  Louis,  Missouri. 

The  purpose  of  the  meeting  will  be  to 
review  sngments  of  draft  final  report 
and  make  plans  for  completion  of  the 
report. 

Further  information  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R.  Waldie,  Executive 
Director,  White  House  Conference  on 
Agios,  Room  4059,  330  Lndependence 
Avenue,  S.W.,  Washington,  D.C.  20201, 
telephone  (20;'.j  245-1914  Technical 
Committee  meetings  are  open  for  public 
observation. 

Dated:  Docember  22, 1980. 
Mamie  Wcibome, 

HDS  Committee  Management  Officer. 

|FR  Oor  S(V-llM«b  Filed  12-J9-flO:  8;4.S  .ini| 
BiLLING  CODE  4':i0-9.''  M 


White  House  Conference  on  Aging; 
Te::hnica!  Committee  on  Research  on 
Aging;  Meeting 

The  White  House  Confere.ice  on 
Agir.g  TechniL  ?1  Committee  was 
Eituhlished  to  provii.'i;  scientific  and 
tecihnical  advice  and  recommendatiors 
to  the  National  Advisory  Committee  of 
the  1981  While  House  Conference  on 
Aging  arid  to  the  Exf.cutive  Director  of 
the  1981  Wliite  House  Conl"erence  on 
Aging  in  developing  issues  to  be 
ci'Psidered  and  to  produce  technical 
documents  to  be  used  fty  the 
Conference. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  5  U.S.C.  App.  1,  sec.  la 
1976)  that  the  Technical  Committee  on 
Research  on  Aging  will  hold  their  next 


meeting  on  Monday.  January  12. 1981 
and  Tuesday.  January  13. 1981  from  9:00 
am  to  5:00  pm  each  day.  The  meeting 
will  be  held  at  the  Federal  Building. 
Room  13216  (13th  Floor).  450  Golden 
Gate  Avenue.  San  Francisco.  California. 

The  purpose  of  the  meeting  will  be  to 
finalize  draft  of  Technical  Paper,  the 
Recommendations,  and  the  Executive 
Summary. 

Further  information  on  the  Technical 
Committee  meeting  may  be  obtained 
from  Mr.  Jerome  R.  Waldie.  Executive 
Director.  White  House  Conference  on 
Aging,  Room  4059,  330  Independence 
Avenue,  SW.,  Washington,  D.C.  20201, 
telephone  (202)  245-1914.  Technical 
Committee  meetings  are  open  for  public 
observation. 

Dated:  December  22,  1980. 

Mamie  Welbome. 

HDS  Committee  Manasement  Officer. 

|FR  Doc.  80-40487  Filed  12-29-80:  8:45  am| 
BILLING  CODE  4110-92-M 


National  Institutes  of  Health 

Cinnamyl  Anthranilate;  for  Possible 
Carcinogenicity;  Availability 

Cinnamyl  anthranilate  (CAS  87-29-6) 
has  been  tested  for  cancer-causing 
activity  with  rats  and  mice  in  the 
Eioassay  Program  of  the  national 
Toxicology  Piogram.  A  report  is 
available  to  the  public. 

Suminoiy:  A  bioassay  of  cinnamyl 
anthranilate  (a  synthetic  flavoring 
agent)  for  possible  carcinogenicity  was 
conducted  by  administering  the  test 
chemcial  in  food  to  F344  rats  and 
B6C3F1  mice. 

It  was  concluded  that  under  the 
conditions  of  this  bioassay  cinnamyl 
anthranilate  v.^as  carcinogenic-for  male 
and  female  BGC3F1  mice,  including 
increased  incidences  of  hepatocellular 
ca-cinomas  or  adenomas.  The  test 
chemcial  was  also  carcinogenic  for  male 
FJ-14  rats,  inducing  low  incidences  of 
acinar-cell  carcinomas  or  adenomas  of 
the  pancreas  and  adenocarcinomas  or 
adenomas  of  the  renal  cortex.  Cinnamyl 
anthranilate  was  not  carcinogenic  for 
female  F344  rats. 

Single  copies  of  the  report,  Bioassay 
of  Cinnamyl  anthranilate  for  Possible 
Carcinogenicity  (T.R.  196),  are  available 
from  the  Office  of  Cancer 
Communications,  National  Cancer 
Institute,  Building  31,  Room  10A21, 


r 


83834 


w.tmt 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Notices 


Dated:  December  22, 1980. 

Ed  Hastey, 

Associate  Director,  Bureau  of  Land 
Management. 


II.  The  Concept  of  Cooperative  Leasing 

The  most  serious  problems  created  by 
checkerboarding  may  be  overcome  if  it 
is  possible  to  obtain  and  package  all  the 


about  as  a  result  of  the  Secretary's 
commitment  that  the  Department  make 
every  attempt  to  find  a  feasible  way  to 
include  one  "unitized"  tract  in  the  first 
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National  Institutes  of  Health.  Bethesda, 
Maryland  20205. 
Donald  S.  Fredrickson, 

Director.  National-Institute^,  of  Health. 

iCal.ilogue  of  Federd!  Don"iesiic  Assistance 
Program  Number  13.3Q.'>.  Cancer  Cause  rnd 
p-evention  Researi.hj 

\VV  i>t».  Uti-aM^l  F::.  (I  IJ  ::i-W  -US  mil 
BILLING  CODE  4110-06-M 

DEPARTMENT  OF  THE  INTERIOR 

Heritage  Conservation  and  Recreation 
Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  recelv-d  by 
the  Heritage  Conservatiqn  and 
Recreation  Service  before  Decem'jt.r  19. 
1980.  Pursuant  to  %  1202.13  of  36  CFR 
Port  1201,  written  com-ments  concerning 
the  significance  of  these  properties 
under  the  National  Register  crite.-ia  for 
evaluation  may  be  forv.arded  to  the 
National  Register,  Heritage 
'Conservation  and  Recreation  S-rvice. 
U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
January  14,  1981. 

Runald  M.  Greenberg, 

.•1c  ting  Ch <ef.  Xational  Ri\i:stfr  Dtvision. 

ARIZONA 

S'arirnpa  County 

'It'mpe,  FrankcubfVg  House.  129  W 
L'r.iversity  Dr. 

CALIFORNIA 

.Mar.ieda  County 

Berkeley.  U.S.  Post  0*nce.  ItOtX)  Mi!\ '.a  St 

!.cs  .Angeles  County 

t.ns  Angeles,  U.S.  Post  Offue  and 
Courthour.e.  312  N.  Spring  St. 

Santa  Barbara  Cnunty 

S;in!a  Barbara.  Sarta  B-:iiba:g  C-urity 
Courthouse.  1100  Anacapa  St. 

S;e.-ra  County 

.\evada  City  vicinity,  Foote's  Crossing  R.oad. 

Tahoe  National  Forest  (also  in  Nevada 

County) 
Sierra  City,  Kentucky  Mine.  (:.-\  4^ 

COLORADO 

Cunniscn  County 

?iik:i\  vicinity, /t/p.vie  Tur.ncI  Historic 

D' strict 

It'f'crson  County 

Morri.son  vicinity,  Peterson  House  (Ticen 
House),  E  cf  Morrison  on  Morrison  Rd 


GEORGIA 

Heard  County 

Franklin,  Heard  County  /ail.  Court  Sq.  and 
Shady  Lane 

NEW  HAMPSHIRE 

Co  OS  County 

BieMon  V\  oods  vicinity.  Fabycn  Guard 
Station,  '\\\'  of  Bretton  Woods  on  Cherry 
Muur.ti-.in  Hd. 

OHIO 

Lucas  Cxi-'ity 

Neapohs  vicinity,  Prcvidencp  Site  (.IJ-Lu- 
li><y.  S  of  Neapolis  in  Prcv.dfcnce 
M-  trupolitan  Paik 

M'lntgomery  County 

T.-ot\vijod.  T^of.vocd  Railroad  Stat:i>n  and 
Depot.  2  W  Main  St. 

A I  lair  County 

We^tvllie  vicinity.  .-Mbe.'ty  Clape!  Ccnutery. 
Stof  Westvule 

Creek  County 

Drumright.  Washington  School.  214  VV. 
Fedsri.I  St. 

Garfield  County 

F.nid.  Government  Springs,  V.h  St  and  East 
Pk. 

Okmulgee  Count} 

Hi-nryetta  vicinity.  Wilson  School.  NW  of 
Hei'.ryetta 

OREGON 

I'-urt'lia  County 

L'r.atilla  vicinity,  Umatilla  (33  CM  1).  \  of 

l^.-na'-.lla 

UTAH 

Sell  Lake  County 

Salt  Lake  City,  Utah  State  Fair  Grounds,  inth 
W.  and  N.  Temple  Sis. 

WISCONSIN 

B.-llevilie,  Lii-cry  Park.  Bcjnd.-d  by  vine. 
Main.  Park  and  Pearl  Sts, 

iVahvor,h  Cou.ity 

Deldvan  vit  ir.ity,  Aide  Long  Site.  S  of 
Delavan  (boundary  decrease) 

((R  Pol  30-«j,'.U!  F'.i-J  i:-.;fi-«(i  .s  r,  ,>~il 
BILLING  COOE  4310-03-M 


Bureau  of  Land  Management 

Federal-Private  Cooperative  Coal 
Leasing  Proposal 

agency:  Bureau  of  Land  .Management. 
Interior. 

action:  Request  for  public  comment  on 
the  Federal-private  cooperative  coal 
leasing  proposal. 

summary:  Under  the  Mineral  Leasing 
Art  of  1920.  as  amended,  the  Secretary 


of  the  Interior  is  responsible  for 
managing  a  program  for  the  competitive 
leasing  of  Federal  ccal.  In  addition,  he  is 
to  ensure  that  Federal  coal  is  leased  at 
its  fair  market  value.  Considerations  for 
ensuring  receipt  of  fair  market  value 
were  stud'ed  by  a  Department  of  the 
Interior  task  force  that  concluded  its 
efforts  m  the  spring  of  1980. 

One  of  the  recommendations  of  the 
Fair  Market  Value  Task  Force  on 
Federal  cool  leases  was  to  enhance 
Federal  coal  sale  corapetition  by 
working  cooperatively  with  private  coal 
owners  to  jointly  market  coal  from 
potential  logical  mining  units  comprised 
of  both  Federal  and  private  coal.  A 
cooperative  leasing  procedure  would  be 
of  significant  benefit  to  the  systematic 
development  of  private-Federal  mixed 
ownership  coal,  especially  checkerboard 
coal.  Acting  on  the  task  force's 
recommendation,  a  working  group 
within  the  Department  has  designed  a 
proposed  method  for  cooperative  leasing 
which  it  hopes  to  apply  in  the  October 
1981  lease  sale  in  the  Green  River-Hams 
Fork  Federal  Coal  Region  in  northwest 
Colorado  and  southwest  Wyoming.  This 
method  and  its  benefits,  costs,  and 
potential  problems  are  described  in  the 
endcsed  appendix.  The  two  suitable 
tracts  for  cooperative  leasing,  Red  Rim 
and  China  Butte,  are  juxtaposed  with 
the  lands  owned  by  Rocky  Mountain 
Energy  Company.  Reeky  Mountain 
Energy  Company  and  the  Department 
have  already  conducted  preliminary 
discussions  concerning  the  possibility  of 
cooperative  leasing  on  these  tracts. 

The  public  is  invited  to  comment  on 
the  validity  of  this  specific  cooperative 
leasing  proposal,  as  well  as  the  concept 
of  cooperative  leasing  itself;  to  suggest 
modifications  to  the  proposed  methods; 
or  to  suggest  other  means  to  accom^plish 
the  same  ends.  The  next  step  in  the 
process,  following  analysis  of 
comments,  will  be  to  enter  into  formal 
negoti.-.tions  with  Rocky  Mountain 
Energy  Company  over  cooperative 
leasing. 

DATES:  Written  comments  will  be 
received  on  or  before  January  29, 1981. 

ADDRESS:  Send  co.Timents  to  Director 
(160).  Bureau  of  Land  Management,  18th 
&  C  Streets,  N.W.  Washington.  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Dudley.  Office  of  Coal 
Management,  Bureau  of  Land 
.Management,  (202)  343-4537. 
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other  in  a  two-party  bargaining 
situation. 

In  the  case  of  a  potential  logical 
mining  unit  (LMUj  composed  of  Federal 


on  a  competitive  basis  with  the 
revenues  from  the  lease  being  divided 
according  to  the  preagreed  sharing  rule. 
This  arrangement,  however,  might 


The  factor  referred  to  will  be  called 
the  "Federal-Private  Bid  Ratio."  This  is 
simply  a  pre-sale  announced  fixed  ratio 
between  the  bid  on  the  Federal  lease 
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Dated:  December  22. 1980. 

Ed  Hastey, 

Associate  Director,  Bureau  of  Land 
Management. 

Appendix — Federal-Private  Cooperative 
Coal  Leasing  Proposal 

1.  Introduction 

This  country  has  vast  reserves  of  coal. 
Its  coal  deposits  are  widely  distributed 
and  vary  greatly  in  quality  and  value. 
Much  of  this  coal  is  privately  owned  and 
with  a  few  notable  exceptions,  namely 
certain  concentrated  railroad  holdings, 
private  ownership  is  widely  dispersed. 
The  States  also  own  sigi;ificant 
reserves.  However,  the  most  significant 
single  owner  of  U.S.  coal  reserves  is  the 
United  States  Government  and  most  of 
these  reserves  are  located  in  the  West. 

The  "checkerboard"  pattern  of 
ownership  occurs  in  some  of  the  richest 
coal  fields  in  the  West,  such  as  the 
Green  River  Basin  in  Wyoming.  This 
pattern  may  have  a  significant  effect  on 
the  development  of  U.S  coal  and 
competition  for  Federal  coal  leases. 
Checkerboarding  occurs  where  ahernate 
sections  of  land  are  owned  by  the 
United  States  and  a  private  landc'.vnr?r 
or  corporation,  most  often  a  railroad 
company  or  its  affiliate.  Coa!  deposits  in 
many  areas  of  these  ciieckerboard 
regions  underlie  a  number  cf  sections  of 
land  owned  by  the  government  and 
private  parties,  making  efficient 
development  of  the  deposit  as  a  single 
economic  unit  difficult.  Unless  these 
coal  deposits  are  controlled  through 
lease  or  ownership  by  a  single  operator, 
the  coal  deposit  may  be  rr.ined 
piecemeal  in  a  manner  that  is  neither 
efficient  nor  economical  When  a  coal 
deposit  underlies  unleased  Federal 
lands  and  adjoining  privately  owned 
land,  the  competitive  interest  in  the 
unleased, Federal  coa!  may  also  be 
diminished  because  prospective  Federal 
lessees  may  be  uncertain  of  their  ability 
to  arrive  at  satisfactory  cor.lr.^ctua! 
agreements  with  the  adjom.ng  priv.ile 
owner  or  owners.  Also,  the  time  needed 
to  bring  a  Federal  lease  into  prodiictiur! 
in  a  checkerboard  area  may  be 
significantly  lengthened  by  the  extra 
time  needed  for  land  asse.mb!\ .  In  sh.ort. 
the  checkerboard  pattern  of  ownership 
may  constitute  a  significant  impedinrent 
to  efficient  mining  of  coa!  in  the 
checkerboard,  may  reduce  the  value  of 
any  Federal  lease  to  a  potential  bidder. 
and  may  reduce  competition  as  well. 
The  total  effect  may  be  inefficient 
mining  of  the  coal,  a  less  in  the 
Department's  effectiveness  ir.  meeting 
leasing  targets,  and  a  significant 
reduction  in  Federal  leasing  revenues. 


//.  The  Concept  of  Cooperative  Leasing 

The  most  serious  problems  created  by 
checkerboarding  may  be  overcome  if  it 
is  possible  to  obtain  and  package  all  the 
rights  that  are  necessary  for  efficient 
mining  of  a  potential  logical  mining  unit 
prior  to  the  sale  so  that  the  entire 
package  can  be  put  up  for  bid. 
Competition  could  then  assure  that  the 
public  receives  a  fair  return  from  the 
sale  of  the  Federal  coal.  Efficient 
development  of  the  coal  resources 
would  also  be  promoted,  many  costly 
uncertainties  would  be  eliminated,  and, 
if  the  packaging  can  be  done  cheaply, 
there  may  be  significant  savings  in 
transaction  costs.  Therefore,  it  is 
important  to  explore  the  possibility  of 
packaging  Federal  and  private  rights, 
which  we  shall  refer  to  as  "cooperative 
leasing,"  prior  to  leasing  Federal 
deposits.  If  cooperative  leasing  is 
adopted,  the  winning  bidder  for  a 
Federal  lease  will  have  the  opportunity 
to  acquire  all  the  public  and  private 
property  rights  that  are  required  for 
efficient  mining.  If  packaging  takes  place 
prior  to  auction,  it  eliminates  the  most 
serious  problems  presented  by  a 
checkerboard.  There  are  a  number  of 
important  practical  and  theoretical 
questions  a.ssociated  with  the  concept  of 
cooperative  leasing.  For  example,  or'e 
qi'cstion  is  w))at  legal  or  procedural 
means  should  be  us«d  to  effect  the 
cooperation?  This  is  important  because 
different  procedures  have  very  differ.?nt 
implications  for  risk  bearing,  capital 
requirements,  and  the  need  for  revenue 
sharing  rulei.  etc.  A  second  question  is 
which  party  should  initiate  the 
cooperative  agreement;  the  government, 
one  of  the  private  parties  owning  rights 
that  would  be  included  in  the  package, 
or  a  third  party  acting  as  a  broker?  A 
third  question  is  whether  a  workable 
and  fair  rule  for  shaiing  ie\>  nues  can  be 
defined  and  implemented.  The  lis?  of 
pos.iible  questions  regarding  the  ho'.vs 
arid  wherefores  of  cooperative  leasing  >s 
a  long  one.  The  department  beheves 
these  questions  can  best  be  answeied 
by  the  experience  gamed  through 
attempting  to  conduct  a  cooperative 
Ic-ase  sale.  The  fo!lci"Y\ing  discussion 
outlines  the  procedure  ths  Depanment 
night  follow  for  such  a  trial  run. 

///.  Current  Propose',  for  Cooperative 
I.  PC  sing 

Even  though  sever-.'  Departmer.t 
s'udies  have  been  dune  relating  to  the 
question  of  cooperative  leasing  a  great 
many  technical  issues  stiil  need 
resolution  for  it  to  become  a  rea!-:y,  Up 
intil  now.  no  single  preferred  method 
has  been  developed  by,  or  presented  to. 
the  Department.  This  proposal  came 


about  as  a  result  of  the  Secretary's 
commitment  that  the  Department  make 
every  attempt  to  find  a  feasible  way  to 
include  one  "unitized"  tract  in  the  first 
Green  River-Hams  Fork  regional  lease 
sale  in  1981. 

As  a  result  of  this  commitment,  a  task 
group  set  up  under  the  guidance  of  the 
Office  of  Coal  Leasing,  Planning  and 
Coordination  has  selected  a  workable 
method  from  among  all  the  prior 
proposals.  The  task  force  has  rejected, 
as  far  as  this  first  attempt  is  concerned, 
all  methods  of  cooperative  leasing 
which  do  not  meet  certain,  basic 
criteria.  These  criteria  include  the 
following: 

1.  The  proposal  must  provide  iov  p re- 
sale packaging  of  Federal  and  private 
coal.  This  has  no  applicable  precedents 
in  Federal  mineral  leasing.  The 
unitization  procedures  common  to  oil 
and  gas  ave  post-sale  procedures  and  do 
not  solve  the  problems  in  holding  a 
competitive  sale  in  a  checkerboard  area, 

2.  Any  lease  terms  affecting  the  value 
of  the  lease  must  be  the  same  in  both 
the  public  and  private  leases. 

3.  The  Department  has  no  legal 
authority  for  compulsory  pre-sale 
packaging  of  Federal  and  private  tracts; 
nor  is  it  clear  that  such  authority  would 
be  purely  beneficial.  Consequently,  we 
must  rely  upon  a  voluntary  agreement 
between  the  Department  and  willing 
private  coal  owners. 

4.  The  proposal  must  be  in  accord 
with  all  current  laws  and  regulations 
governing  Federal  coal  leasing. 

5.  A  potential  additional  criterion 
would  provide  that  the  private 
cooperator  could  not  participate  in  the 
sale  as  a  bidder. 

With  these  criteria  in  mind,  the  task 
group  sifted  through  the  nurnerous 
theoretical  proposals  advanced  by 
earlier  studies.  The  proposal  presented 
here  is  one  that  appeared  to  be  both 
feasible  and  relatively  simple  to 
execute.  No  doubt  other  methods  also 
exist  which  meet  the  criteria.  The  tusk 
group  and  the  Office  of  Coai  Leasing  are 
anxious  to  receive  any  and  a!!  such 
proposals  for  consideration.  If  other 
methods  turn  out  to  be  clearly  more 
workable,  they  will  be  adopted.  Af  this 
time,  however,  the  need  is  to  bring  the 
i;ooperative  leasing  concept  out  of  the 
realm  of  theory  and  into  a  sing!". 
concrete,  and  workable  proposal, 

A.  Leasing  with  checkerboard 
ownership. — In  this  proposal,  we  focus 
on  specific  procedures  for  cooperat;\  e 
leasing  in  the  one  case  of  mo^t 
widespread  importance,  namely, 
checkerboard  ownership.  Here  the 
government  and  3  private  owner  own 
alternate  sections  of  land  and  face  each 
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then  be  available  to  the  public  without 
condition.  The  Department  shall  also 
provide  like  information  to  X  Company 
except  where  the  disclosure  of  such 


Company's  agreement  to  lease  to 
anyone  satisfying  these  terms. 

X  Company  shull  not  accept  any  offer 
that  does  not  conform  to  the  fi.xed  ratio 


date  from  December  22,  1980  to 
December  30,  1980. 
Torn  Allen, 

Associate  Stale  Director. 
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other  in  a  two-party  bargaining 
situation. 

In  the  case  of  a  potential  logical 
mining  unit  (LMU]  composed  of  Federal 
coal  and  private  coal  controlled  by  one 
party,  the  policy  objectives  should  be  to 
form  the  potential  LMU  at  minimum  cost 
to  society  and  to  develop  procedures 
that  allow  Cv.c  public  to  recieve  a  lair 
share  of  the  LMU  rents.  Transaction 
costs  of  assembly  in  checkerboard 
potential  LMU  may  be  high  both  for  the 
Department  and  for  its  future  Icstees. 
Fur  this  reason,  bidders  other  than  the 
private  owner  or  a  party  that  r.ad 
already  reached  an  understanding  with 
the  private  owner  might  ordinarily  be 
discouraged  from  bidding  on  the 
ur.concolidated  tract. 

The  bilateral  situation  lequiri  s  t|;,H 
the  government  have  tlie  pre-sah; 
cooperation  of  the  private  owner  in 
order  to  reach  agreement  that  his 
property  wili  be  put  up  as  part  of  a 
potential  logical  mining  uruf  a.nd  sold  at 
the  same  time  as  the  Fccler.^l  property 
for  specified  terms.  The  winning  bidder 
would  thereby  acquire  at  one  sale  a 
tract  of  land  that  can  be  approved  aiid 
operated  as  an  lAIU  without  costly 
effort  on  his  part. 

As  pari  of  this  agreement,  the 
government  and  the  private  owner  must 
agree  on  a  rule  by  which  they  wiii  split 
the  revenues  from  the  LMU.  Because  of 
the  efficiencies  of  scale,  the  LMU  '.viil  be 
worth  substantially  more  than  the  worth 
of  either  party's  tracts  individually.  To 
eirrourage  private  sector  cooperation, 
the  government  should  attempt  to  devi.se 
a  sharing  rule  that  would  split  the  gains 
fro.m  forming  an  LMU  in  a  way  roughly 
proportional  to  each  part>'s  interests  in 
that  unit. 

While  the  initial  costs  of  barg.iuiing 
between  the  government  and  the  private 
owner  might  be  substantial.  or:cF  the 
basis  for  an  agreement  has  been 
reached  within  a  coal  field  where 
checkerboarding  occurs,  costs  woi:!d  be 
reduced  for  future  bargaining  to  fo-ni 
additional  public-private  LVIUs.  In  othiu 
words,  once  the  basis  of  agreement  has 
been  established,  it  would  likely  extend 
without  major  changes  to  all  prop»-^rties 
and  all  potential  LML's  in  the 
checkerboard  region.  Thnrefore.  the 
potential  exists  for  a  savings  in  the 
future  costs  associated  with  attempting 
to  assemble  preliminary  LMUs 

In  practice,  the  simplest  way  tu 
administer  cooperative  leasing  in  the 
checkerboard  case  might  be  to  have  the 
private  owner  and  the  government  agree 
on  a  sharing  rule  and  then  have  tlie 
private  owner  lease  to  the  government 
with  written  permission  to  sublease. 
Then,  the  entire  potential  logical  mining 
unit  could  be  offered  by  the  government 


on  a  competitive  basis  with  the 
revenues  from  the  lease  being  divided 
according  to  the  preagreed  sharing  rule. 
This  arrangement,  however,  might 
require  legislation  giving  the  Department 
of  the  Interior  authority  to  lease 
privately  owmed  land.  An  alternative 
arrangement  would  be  to  have 
co.Tipetiiors  bid  separately  on  the  tof-d 
mining  unit  as  two  individual  mining 
units  in  a  simultaneous  sale.  Here  an 
ayreernent  would  be  needed  whereby 
the  winning  bidder  must  lease  the 
government's  land  and  the  private  land 
separately,  but  at  or  above  a  price 
determined  by  the  prespscifiipd  sharing 
rule  and  the  level  of  the  winning  bid  for 
the  total  potential  LMU.  Simultaneous 
auctions  appear  too  cumbersonie, 
however.  The  method  proposed  in  the 
following  section  is  to  conduct  a  single 
auction  for  the  Federal  rna!  land.  The 
private  owner  would  not  assign  any 
rights  to  the  Federal  Government,  but 
would,  Instead,  agree  to  offer  his  coal 
lease  to  the  successful  bidder  on  the 
Federal  tract  upon  terms  which  he  and 
the  Federal  Government  would  agree 
upon.  Fur  the  present,  sales  would    • 
proceed  through  the  variable  bonus/ 
hxed  royalty  bidding  system.  Whether 
deferred  bonuses  would  be  used  has 
been  decided. 

B.  Ftderd-priva'e  cooperative  coal 
It'osing  proposal. — The  task  force  has 
l-ibeled  its  proposal  for  presale  co>d 
lease  packaging  "Federal-Private 
Cooperative  Coal  Leasing'  The  intent  of 
this  proposal  is  to  provide  an 
opportunity  for  any  interested  party,  to 
obtain  at  the  same  time  separate  leases 
for  both  Federal  and  private  coai 
necessary  for  an  effituent  mining 
operation  in  a  checkerboard  area.  The 
saie  of  the  Federal  coal  lease  will  be 
conducted  in  the  usual  and  customary 
manner  with  the  wini^iag  bidder 
obtaining  the  Federal  lease.  By  means  of 
a  pre-sale  cooperative  leasing 
acreement,  the  winning  bidder  for 
Federal  coal  would  be  given  the 
opportunity  aiso  to  buy  the  private  coal 

To  accomplish  this,  the  Department 
would  enter  into  a  presale  cooperative 
agreement  with  the  private  coal  owner 
The  agreement  would  provide  that  the 
private  coal  owner  would  sell  a  private 
coal  lease  at  the  same  time  as  the 
Federal  sale  to  the  winning  bidder  in  the 
Federal  sale.  The  agreenie:.t  would  also 
contain  a  key  provision  to  fix  the  share 
of  the  total  bonus  going  to  the  private 
coal  owner  and  the  amount  going  to  the 
F'ederal  Government  This  allows  each 
bidder  to  calculate  the  total  amount  to 
be  spent  for  the  entire  mining  unit,  both 
Federal  and  private  coal. 


The  factor  referred  to  will  be  called 
the  "Federal-Private  Bid  Ratio."  This  is 
simply  a  pre-sale  announced  fixed  ratio 
between  the  bid  on  the  Federal  lease 
and  the  selling  price  on  the  private  lease 
which  each  bidder  for  the  Federal  lease 
is  required  to  adhere  to.  This  ratio  will 
be  set  by  agreement  between  the 
Department  and  the  private  coal  owner 
and  will  be  based  upon  economic 
evaluations  of  the  tracts  and  arrived  at 
through  bilateral  negotiations.  The 
minimum  acceptable  bid  for  the  Federal 
If  ase  and  its  conconiitant  private  selling 
price  would  also  be  set  at  this  ratio. 

Any  increase  in  the  bid  for  the  Federal 
tease  above  the  minimum  will  aiso 
require  raising  the  selling  price  for  the 
private  lease  in  order  to  keep  the  ratio 
const;  nt.  rhus,  ihe  high  bidder  in  the 
Federal  sale  will  always  be  paying  a 
"fair"  price  to  the  private  cola  holder 
also.  Of  course,  this  system  requires  that 
royalties,  rentals,  and  any  other 
financial  consideration  be  equal  before 
the  saie. 

c.  Proposed  cgree.".ie::t. — In  order  to 
further  clarify  the  proposed  pre-sale 
packaging  procedure,  the  followirjg  is 
the  tusk  torce's  outline  of  the  terms 
which  it  believes  might  be  included  in  a 
cooperative  leasing  agreement. 

1.  The  parties  agree  that  it  would  be 
mutually  advantageous  to  h.old 
coordinated  sales  of  coal  leases 
covering  deposits  of  Federal  and  X 
Company  coal. 

2.  The  Department  and  X  Company 
shall  delineate  a  tract,  called  the 
combined  tract,  which  shall  not  exceed 
25.000  ucrcs  in  size.  The  combined  tract 
shall  he  an  area  of  land  in  which  the 
coal  resources  can  be  developed  in  an 
efficient,  econom.ical,  and  orderly  unit 
With  due  regard  to  conservation  of  the 
cortl  reserves  and  other  resources. 

The  combined  tract  shall  be 
delineated  from  ail  of  the  following 
Federal  lands  (called  the  "Federal 
tract"):  [To  be  described] 

The  combined  tract  shall  also  include 
all  or  portions  of  the  following  lands 
owned  by  X  Company  (called  the  X 
Company  tract):  [to  be  described] 

Ail  cf  the  lands  included  in  the 
combined  tract  shall  be  contiguous.  (An 
alternative  is  for  the  parties  to  agree  to  a 
combined  tract  constituji.ng  a  potential 
logical  mining  unit  prior  to  entering  into 
the  agreement.  The  agreement  would 
then  sim.ply  recite  a  land  description  of 
the  combined  tract.) 

3.  The  X  Company  shall  supply  to  the 
Department  all  available  geologic 
information,  including  drill  logs  and 
isopachous  m.aps.  which  the  Department 
needs  to  determine  the  amount  and 
quality  of  the  coal  reserves  on  the  X 
Company  tracts.  This  information  must 
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measures  to  insure  compliance  with  the 
judgment  and  the  antitrust  laws. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 


United  States  of  America.  Plaintiff,  v.  B.F. 
Goodrich  Coi'pcry.  Defendant. 

Plaintiff,  the  United  States  of  America, 
having  filed  its  Complaint  herein  on  August  8. 
1978,  and  defendant.  The  B.F.  Goodrich 
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then  be  available  to  the  public  without 
condition.  The  Department  shall  al^o 
provide  like  information  to  X  Company. 
except  where  the  disclosure  of  such 
information  would  violate  the 
Department's  confidentiality  agreement!; 
or  tJjeJaws  respecting  the  nondisclo'^.ure 
oS^rcprietary  informatisjr!  In  s';ch 
ca.ses,  the  Department  will  fir.s)  reqi  ^st 
the  holder  of  the  propr:e'a.'-y  dHta  to 
release  it  or,  failing  that,  notify  X 
Company  of  the  existenre  of  such  data. 

4.  The  Department  wi!)  condsjct  an 
economic  evaluation  of  that  portion  of 
the  combined  tract  which  embraces  the 
Federal  lands  in  accordance  with  the 
regulations  in  43  CFR  Subpart  3422 
Minimum  bonus  bids  in  the  Feder.^I  tiacl 
shall  not  be  less  than  525  per  arre 
Royalties  in  the  lease  for  In?  Federal 
and  private  tract  shall  be  12  1/2  percent 
for  a  surface  mine  pnd  6  percent  ftjr  an 
underground  mine. 

The  Department  s^^a'!.  at  the  sane 
time  it  evaluates  the  F'-deral  frac  • 
conduct  an  economic  evaluation  o!  the 
combined  tract  and  of  the  X  Cnrr.pr-r:). 
tract  in  accordance  with  accepted 
Departmental  procedures  The  ec  -r.cTiit. 
evaluation  shall  be  based  on  thp 
information  made  available  to  the 
Department  by  X  Company  as  well  hs 
other  relevant  data.  Tlie  Departrric-nt 
and  X  Company  shall  Lbe  the 
Department's  evaluation  of  the 
combined  tract  and  other  relevant 
information  to  arrive  at  a  mutually 
acceptable  minimum  bid  and  Federnl- 
private  bid  ratio  for  the  X  Company 
tract.  All  terms  of  both  sales  would  be 
published  for  comm.eat  simultaneously 
with  the  request  for  comment  on  fd;r 
market  value  of  the  Federal  tiact 

5.  The  Department  will  hold  h  loose 
sale  for  the  Federal  tract  in  October 
1931. 

The  lease  sale  procedures  in  A".  CFR 
Subpart  3422  shall  be  folluwed  The 
Department  shall  not  issue  a  Ic.isi-  en 
the  Federal  tract  to  any  bidder  who  does 
not  meet  the  leaseholder  qua'ific.itions 
of  the  Mineral  Leasing  Act,  30  U.S.C 
181,  et  scq  ,  or  the  regiilaiions  under  34 
CFR  Pari  34.00. 

The  Department  shall  iss\:£  a  least  on 
the  Federal  tract  to  the  highest  qualified 
bidder,  who  has  45  di.ys  to  conclude  r.i 
sale  agreement  with  X  Compa:-i\  at  nn 
amount  determined  b\  the  bid  rbt:.< 

X  Company  would  agree  to  of:V.-  the  X 
Company  tract  to  the  highest  qualified 
bidder  on  the  Federal  tract.  The  lr':r..& 
for  the  sale  of  the  X  Company  tract 
(including  the  bid  ratio]  shall  be 
published  simultaneously  with  the  sale 
notices  of  the  Federal  tract  require  J  by 
43  CFR  3422.2  fogethei  with  X 


Company's  agreement  to  lease  to 
anyone  satisfying  these  terms. 

X  Company  shall  not  accept  any  offer 
that  does  not  conform  to  the  fi.xed  ratio 
between  the  bid  on  the  Federal  lease 
and  the  bid  on  the  private  lease  which 
was  agreed  to  by  the  Department  and  X 
Company.  The  sale  nctioes  foy  the  X 
Company  shall  specify  this  rdtio. 

D.  Post-sale  Procedures — Once  the 
lc.i'?es  have  been  issued,  the  lessee 
should  petition  to  have  the  private  coal 
included  in  the  LMU  conteir.ing  the 
Federal  lease  at  approximately  the  same 
t-ne  that  a  mine  plan  is  sub.mitted.  The 
Depaitmeni  is  examining  \\\o  methods 
of  royalty  paymep.t  distrihutior.  for  such 
H  consolidated  L.MU.  Under  the  first 
altfrnative.  royalties  v>fou!d  be  received 
by  the  Deparluier.t  on  an  as-rr-ined 
bosis.  Dis'.inct  and  obvious  differences 
in  file  timing  of  royalties  to  x't.p  pii\  ate 
;>rid  public  owners  could  be 
ccmpensatei  fo:  in  sf  ttir.g  the  bores 
Pritio,  As  a  second  aliernatiN  e  the 
Department  is  considering  whether  a 
proration  approach  would  be  feafihle. 
Under  such  a  dist'ibutior.  method, 
royalties  would  be  paid  to  the  parties  in 
accordance  with  a  sharing  f.^rmjla 
bissed  on  the  relative  ov.  nership  of  the 
coal  deposits  within  the  LM'J, 

E.  Conclusion. — .^n  approach  that 
potentially  allows  thf  systematic 
cooperative  leasing  cf  Feder.il 
checkerboard  areas  has  been  desctihed 
The  Department  will  proceed  to 
implement  this  procf  dure  barring 
significant  adverse  corr.njerit  ar.cj  will 
make  changer,  as  appropriate  This 
approach  is  based  or.  solving  problems 
as  they  occur  rather  than  tiyir.g  fa 
anticipate  all  po.ss:ble  complexities  and 
resolving  them  in  advance.  At  the 
conclusion  of  the  Green  River-Jia.-ns 
Foik  cooperative  leasirg  fdlc,  the 
Department  will  assess  t.ne  bene.'its  and 
costs  of  this  method,  its  genera!  level  of 
workability,  and  future  poter.tii!  gains 
or  losses  to  determine  a  f:na'.'  course  of 
action  on  cooperative  leasing. 

'■y>  DiJ.:,  Si— l!r.)7  riled  i:- :«>-£,..,  84.V  ...■--.) 
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Arizona;  Public  Land,  Wilderness 
Intensive  Inventory  Final  Decision 
Protest  Period  Extension  Date; 
Correction 

In  FR  Doc.  80-38282  appearing  on 
page  81264,  Column  2.  in  the  issue  of 
Wednesday,  December  10  1980,  in  the 
third  paragraph,  seventh  lir.e,  change 


date  from  December  22,  1980  to 
December  30,  1980. 
Tom  Allen, 

Associate  Stale  Director. 
December  17,  1980. 

|hP  Dor    eO-iiMlH  F(';.:J  12-29-0.).  b:tb  Jm) 
BILLING  COSE  4310-84-M 

Office  of  the  Secretary 

Oil  Shale  Environmental  Advisory 
Panel;  Meeting 

Notice  is  hereby  given  in  accord-^ r.ce 
with  Pub.  L.  92-463  that  a  meeting  cf  the 
Oil  Shale  Environment,il  Advisory  Panel 
vjill  be  held  on  January  13. 1981.  st  the 
Cosm.opolitan  Hoteh  1780  Broadway. 
Denver,  Colorado.  The  meeting  will 
begin  at  8;30  a.rn.  on  Tuesday.  Janupry 
13,  in  the  Century  Room  a-;d  concl;;de 
by  5:00  p.m. 

The  Panel  was  established  to  a;.?.:;) 
the  Department  of  the  Int-arior  in  the 
performance  of  its  functions  in 
connection  with  the  supe;  vision  o:  ci! 
shale  leases  issued  under  the  Prc'.'typp 
Oil  Shale  Leasing  Program. 

The  purpose  of  this  meeting  is  to 
review  a  Draft  of  the  Fievised  Detaikd 
Development  Plan  prepared  by  Rio 
Blanco'Oil  Shale  Company  for  Oil  Sh.ile 
Lease  Tract  C-a  in  Rio  Blanco  CcuiJy, 
Colorado,  to  receive  progress  reports 
from  Interior  officials.  ar:d  to  ccrr.-idei 
any  other  m.atters  which  have  cone 
befot-e  the  Panel.  The  Panel  wii'i  also 
receive  a  status  report  on  Interior's 
plans  for  additional  oil  shale  leasirs. 

The  meeting  is  open  to  the  pubhc  It  is 
expected  that  space  will  peraii!  ai  least 
1(X>  persons  to  attend  the  meeting  in 
addition  to  the  panel  members. 
Interested  persons  may  make  brief 
presentations  to  the  Panel  on  Tuesday 
afternoon,  January  13.  or  file  written 
s'Htements  with  the  Chairman  Reqiiests 
to  speak  to  the  Panel  should  be  made  to 
K!r.  Henry  O.  Ash,  Chariman.  Office  oi 
the  Oil  Shale  Environmental  Advisrry 
Panel,  Department  of  the  Interior.  Rcc.t. 
690,  Building  67,  Denver  Federal  Ce:  ter 
Denver,  Colorado  80225.  telephone  1.303, 
234-3275. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Mr.  Ash  .'^ 
office.  Minutes  of  the  meeting  vvilj  be 
available  for  public  inspection  30  dr.vi, 
iifter  the  meeting  at  the  panel  office 

Dated;  December  23.  19a0, 
lames  W.  Curlin, 
A.  ting  Assistant  Secretary  of  the  l-tirior 

;i  R  D.ji  .  «0-!O;4tl  F.;ed  12-2!!-*;  «.45  dr  .] 
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INTERNATIONAL  COMMUNICATION 
AGENCY 

United  States  Advisory  Commission 
on  Public  Diplomacy 

The  U.S.  Advisory  Commission  on 
Public  Diplomacy  will  meet  on  January 
14,  1981  in  Room  600—1750 
Pennsylvania  Ave.,  NW.,  Washington. 
D.C.  from  9:15  a.m.  to  4  p.m.  The  topic  cf 
discussion  will  be:  Past  Activities  and 
Future  Programs  for  the  Commission. 

Because  space  is  limited  please  call 
Elizabeth  Fahl,  (202)  724-9243.  if  you  are 
interested  in  attending  the  meeting 
Jane  S.  Grymes, 

Mc.nagcment  Analyst.  Managenicii 
Apalysis/Regulations  Staff.  Ai^soc.iute 
Oireclorate  for  Management,  laterratior.r:! 
Communication  Agency. 

!1K  Ooc  S0.40441  Filed  12-29-1)0  8  45  i)m| 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Final  Judgment  in  United 
States  V.  B.F.  Goodrich  Co.  and 
Competitive  Impact  Statement 
Thereon 

Notice  is  hereby  given  pursuant  to  th.e 
Antitrust  Procedures  and  Panalties  Act. 
15.  U.S.C.  Sections  16(bHh),  that  a 
proposed  final  judgmerkt  and  a 
competitive  impact  statement  as  set  out 
below  have  been  filed  with  the  United 
States  Disrict  Court  for  the  Northern 
District  of  California  in  Civil  No.  C-78- 
1785-WAI,  United  States  v.  B.F. 
Goodrich  Company.  The  Complaint  in 
this  case  alleged  that  B.F.  Goodrich 
conspired  to  fix,  raise,  maintain  and 
stabilize  the  retail  and  wholesale  prices 
of  passenger  tires  in  the  western  L?nited 
States  in  violation  of  Section  1  of  the 
Sherman  Act. 

The  proposed  judgment  proiiibis  B.F 
Goodrich  from  having  any  dgrcement  or 
understanding  with  any  tire  dealer  to 
fix.  raise,  maintain  or  stabilize  prices, 
discounts,  or  mark-ups  for  B.F.  Goodrich 
tires.  The  defendant  is  also  enjoined 
from  entering  into  agreements  or 
understandings  with  tire  dealers  utuch 
prohibit  either  tire  dealers  or  B.F. 
Goodrich  from  advertising  the  price  ot 
tires.  B.F.  Goodrich  Company  is  also 
forbidden  from  soliciting  or  encouragmi^ 
any  complaints  by  tire  dealers 
concerning  prices,  disounts.  or  price.- 
related  advertisements  regarding  B.F 
Goodrich  tires,  as  well  as  from  ac:ting  oa 
any  such  complaints. 

The  judgment  requires  B.F.  Goodrich 
to  mail  out  copies  of  the  judgment  to  it,s 
present  dealers,  and  to  take  internal 


measures  to  insure  compliance  with  the 
judgment  and  the  antitnjst  laws. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
file  with  the  Court.  Comments  should  be 
directed  to  Anthony  E.  Desmond,  Chief. 
San  Francisco  Field  Office,  Antitrust 
Division,  Department  of  Justice  450 
Golden  Gate  Avenue,  Box  36046.  San 
Francisco.  California  94102. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
Berna.-d  H.  Meyers,  Glenda  R.  Jermanovich, 
Shauna  i.  Marshall;  Department  of  Justice. 
Ant:;rust  Division,  450  Goldi^n  Gate 
Avenue.  Room  16216C,  Box  36046.  San 
Fr-inrisco.  CA  94102.  Telephone:  415/556- 
6300 

United  States  District  Court  for  the  Norlhem 
Oislrict  of  California 

Ci\ :!  N'c.  C-7a-1785  WAI 

Stipulation 

Filed;  Decenibsr  15,  1930 

Up'ted  States  pf  America,  Plaintiff,  v.  B.l- 
Criodrich  Company.  Defendant. 

it  IS  stipulated  by  and  between  the 
f:Iaint:ff.  the  United  States  of  America,  and 
the  defendant.  B.F.  Goodrich  Company,  b\ 
■  heir  .respective  attorneys,  that: 

1.  A  Final  judgment  in  the  form  hereto 
d'tached  .-nay  be  f;led  a.ad  entered  by  the 
Co'Tt.  '_;pon  the  motion  of  either  party  nr 
upon  ;iie  Coun'.s  own  motion,  at  any  time 
after  r:omDi:ance  with  the  requirements  of  the 
.Anti'rus;  Procedures  and  Penalties  Act  [15 
L'.S  C.  §  1.6]  and  without  further  notice  to  an\ 
party  or  other  proceedings,  provided  tiiat 
pla;.'itiff  has  not  withdrawn  its  consent, 
s\h:ch  !t  may  do  at  any  time  before  the  tp.tr> 
of  ;he  proposed  Final  Judgment  by  ser\  ing 
noiice  ;nereof  on  defendant  r.nd  by  fihr.;;  SHid 
notice  with  »he  Court. 

2.  In  the  event  plaintiff  withdraws  its 
■consent  or  :f  the  proposed  Final  |udgment  is 
.not  en-ered  pursuant  to  this  Stipulation,  this 
Supiilation  shhll  be  of  no  effect  whatever  and 
the  nicking  of  this  Stipulation  shall  be 
without  prejudice  to  plaintiff  and  defenda:)! 
in  this  or  any  other  proceeding 

Dated:  Def.e.mber  15.  1980 
For  the  plaintiff; 
S-jnford  M.  Li'vack.  Assistant  Attorney 

Genera!  Aititrust  Division:  Joseph  1 1 

Widmar;  .Anthcny  E.  Desmond. 

.-l//aiV/cj  s.  Department  of  Justice. 

Be.'^nard  H.  Meyers:  Gienda  R. 

Jermanovich:  Shauna  I.  .Marshall. 

Attorneys.  DepcrtmerA  of  fust  ice. 
For  defendant  B.F.  Goodrich  Company 
Jones.  Day.  Reavis  &  Pogue.  Attorneys  for 
Defer.diint  B.F.  G^oodrich  Company;  By 
Gerald  W.  PalmeV  Esq..  and  Haro"ld  G. 
Ma.Tttr.  E:^q..  Corporate  Counsel.  The  B.F 
Gaodric;h  Company;  Harold  G.  Munter.  Esq 

Cnited  Stales  District  Court,  Northern  District 
uf  California 

Civ.  No.  C-78-1785-WAI 

Final  fudgrhert 

Filed:  December  15.  1980. 


United  States  of  America,  Plaintiff,  v.  B.F 
Goodrich  Cor'pcny,  Defendant. 

Plaintiff,  the  United  States  of  America, 
having  filed  its  Ccmplaint  herein  on  August  8. 
1978.  and  defendant.  The  B.F.  Goodrich 
Com.pany.  having  answered  the  Complaint 
and  having  appea.'ed  by  its  counsel,  and  both 
parties  by  their  respective  attorneys  having 
consented  to  the  making  and  entry  of  this 
Final  Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  this  Final  Judgment  constituting 
evidence  against  or  an  admission  by  any 
party  consenting  hereto  with  respect  to  any 
such  issue: 

Now.  therefore,  bntore  the  taking  of  any 
testimony  and  v.  ithout  trial  or  adjudication  uf 
any  issue  of  fact  or  law  herein,  and  upon 
consent  of  the  parties  hereto,  it  is  hereby 

Ordered,  adjudged  and  decreed,  as  follows; 

I 

This  Court  hLis  jurisdiction  over  the  subject 
n. otter  of  th:s  action  and  of  the  parties  hereto. 
The  Complaint  states  claims  upon  which 
lehef  may  be  granted  against  the  defendant 
under  Section  1  oi  the  Sherman  Act  (15  U.S.C. 
§1) 
II 

,\s  used  m  this  Final  Judgment: 
(.A)  ■  Drfcr.dan;"  means  defendant  The  B.F. 
Goodrich  Corr.pary; 

(B)  Person"  rr.eans  any  indi\idua'. 
pa.tnership.  corporation,  association,  firm  or 
any  other  business  or  legal  entity: 

(C)  Tires"  means  tires  used  on 
uutomobilvs.  rfcreat'icnal  vehicles  and/or 
light  trucks,  except  fcr  those  ti.-^s  actuallj 
dtlivered  to  ,ind  ir.s'.diifd  by  original 
equipment  manjfucturers  on  new  vehicles: 

(D)  "Deidi  r"  or  "tire  dealer"  shall  mean 
any  person  who  is  in  the  business  of  selling 
tires,  and 

(E)  "B  F  Gac)fJ";c.h  brand  tires"  .means  tires 
on  whit  h  .tfippar  the  name  "B.F.  Goodrich." 

BFC.  ■  "Goodrich.  ■  or  the  B.F.  Goodrich 
pent.igonal.  or  -.n',  other  tires  sold  through 
the  BEG  Brand  Replacement  Sales 
organization  or  successors  thereto. 

Ill 

(.\i  Thii  r  ma!  Judgment  applies  to  the 
defendi^nt  and  to  each  of  its  officers, 
directors,  agen's.  t-mployees.  domestic 
subsidiaries,  successors  and  assigns,  and  to 
all  other  persons  in  active  concert  or 
parlicipaticn  w;th  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 
judgment  by  personal  service  or  otherwise: 
provided,  however,  ihat  nothing  oortuined 
herein  shall  jpo'y  to  any  transaction  solely 
between  defenda::t  and  its  officers,  directors. 
employees,  domestic  subsidiaries,  or  any  of 
them  when  ac:t:.ig  m  such  capacity. 

(B)  The  Defendant  shall  require,  as  a 
condition  of  the  sale  or  other  disposition  of 
all.  or  SLilij;ant;.il!y  all.  of  the  assets  of  the 
B.F.  Goodrich  Tire  Group  (formerly,  the  B.F. 
Goodrich  Tire  Division),  or  that  subdivision 
of  defendant  (by  whatever  name  that 
subdivision  is  known]  responsible  for 
producing  and  distributing  B.F.  Goodrich 
brand  tires,  that  the  acquiring  parly  agree  to 
be  bound  by  the  provisions  of  this  Final 
JLidgmfnt.  The  acquiring  party  shall  file  with 
the  Court,  and  serve  upon  the  Plaintiff,  its 
consent  to  be  bound  by  this  Final  Judgment. 
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(C)  This  Final  Judgm.ent  shall  apply 
throughout  tiie  United  States. 


IV 


DnfenJa:;;  is  enjoined  and  res'r,iined  from: 
(.Al  enteri.i-  into,  adherjia  to,  m.iinlainina. 


advertisemeiv:  providrd,  however,  that  any 
K.ich  actual  or  proposfd  joint  advert'sement 
shall  inc'ii;;'e  a  state.iient  to  the  effect  that 
any  ddverliSed  prices  a;e  ihoie  offered  by 
dtffiidant  and  are  not  nei;et;sarily  those 

nrfr...,..!  }iv  n  Trtirtn.-itip'j  R  K    nnoH""i('h 


non-complianre  with  such  program  and  this 
Find!  Judgment  will  result  in  appropiiate 
disciplinary  action  determined  by  the 
defendani  and  vviiich  may  include  dismissal, 
and  (1']  advice  th.lt  the  defendant's  le;]al  staff 
is  av-iihihle  at  all  reasonable  times  to  confer 
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the  United  States  is  a  party,  or  for  the 
purpose  of  securing  compliance  with  this 
Final  Judgment,  or  as  otherwise  permitted  *>\ 
law; 

(CJ  if  at  the  tim.e  information  or  documen's 
are  furnished  by  the  defendant  to  "plaintiff 


-,_ 1  :J__.;r:,._  ;_ 


U.S.C.  §  IJ  and  further  requests  the  Court  to 
enjoin  the  continuance  of  the  conspiracy 

Em.'-y  by  the  Court  of  the  proposed  Conseni 
jiidgment  will  terminate  this  action.  The 
Court  Will  retain  jurisdiction  over  this  matter 
for  such  further  proceedings  as  may  be 


l:r. .    _  . 


B.F.  Goodrich  tires.  B.F.  Goodrich  is  also 
forbidden  from  encouraging  or  soliciting  any 
coTnpl-.:.''(s  by  any  (ire  dealer  with  respect  to 
the  pr  cir.g.  discounting  or  piice-related 
advertising  of  acy  other  tire  dealer  (including 
B.F.  Goodrich's  own  6utiets].  Nor  maj  B.F. 
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(C)  This  Final  Judgment  shall  apply 
throiigh'iui  the  United  States. 

IV 

Defeniia.-il  is  enjuinetl  and  restrdineJ  from: 

(A)  entering  into,  adhsrii'.g  to,  m.iinlaining, 
or  enforcing  ;;ny  rcnlrdi.!,  agreement. 
combin;iti(.-i  or  mutual  iinclerstiindiiig  wiih 
any  tire  d<  alcr: 

(1)  to  fi\,  ri'i.ie,  m-iint.ji:!  or  sl.tbii  ;ie  Ihu 
pn;:e,  clisco'iut,  markup  ci  mar^iin  of  profit  o* 
v'hich  B.F.  Goodrich  b'-anj  t.res  :i;e  .S(jld.  or 
o:fpred  lor  sale;  ar.d/or 

(:2J  Ijy  which  said  dols.r  or  duf>:nd;i:it  is 
not  to  <',d\eil!3e  the  prii.t;  of  B  i".  Goodiich 
Liand  ti-i's: 

(Bj  encvjuruging  or  sc.ij'iii.nj'any 
cuT.plaints  by  ary  tire  de.)!er  rcq^'r,i;iig  the 
p;'i:'iI"l,^,  dif..-,our..ii,g  or  fjrice-r.i-'t'-d 
a  iverl  sing  of  B.F.  Gocdii-„h  br>irid  :  'e.s  by 
rtiiy  o'h'..'r  lire  du^ie;;  o' 

(C)  takinp  liny  coercive  or  joint  .-iction  v.'ilh 
re?-Of:t  to  any  tire  di'-aler  bprau'.e  of  .i.iy 
cnniplaint.o!  o!her  conimm'calion  by  nny 
c.'.er  ti.e  dealer  or  whoily-ov,  n^ti  I'.F. 
Gi-'-uirich  lire  oui'i'f  re^^rd^rg  ths  priting. 


di'couniinf;  orprice-rf-!  ;'.,-d  dJvf 
l..r.  C-oJ;.-.h  brarni  tir--  s. 


!2  of 


•find-'int  is  er.io'rpil  snd  res!r.iir"'d  from: 
(Al  sii5.t^'".":*ing  or  rcc)jir:~n  that  s:n  tiro 
dealer  csir-bii-.':,  adopt,  a^lvortise  or  iidi'sre 
to  d'ly  fixe(',  suggested  o;'  .specified  pile:'. 
dis'-ounl,  markup  or  margin  of  p:ofU  on  the 
i,  .Ic-  cf  any  B.F.  Goodrich  brar.d  lirfs: 
pt  i\ided,  hcwevi.r,  Ihat  nothing  it  this 
provisio'''.  shall  prohibit  Ihe  dt*"enJant  f.  om 
I'-iilatero'ly  sugnesting  remle  pri'.^p.s. 
d'.icountft,  ma' klips  i"  n-.r  tj-is  of  profit  for 
tre  sale  of  B.F.  Goodrich  brand  'ires  on  the 
cc'''.d:ti.:r.s  (a|  tf-..it  any  .'>urh  oral  sup^eslion 
jhri'l  ipcl.ido  H  Et.'-temen'.  in  s.'I)Slai:i.,e  th.il 
KavTi  desl.jr.  i;!.j  Ihe  defendant  .'.s  ivall,  is 
Irue  to  sell  ot  ivha'-ev.'i  p'i^its.  diccounts, 
rriark';;!S  or  n,a-gia.s  of  pro,':;  ijch  dealer  or 
the  deiand'Til  may  unila'.i;:' ai'y  choose:  (b) 
:h;i'  any  such  v.riltcn  sii.c-gustion  shall  include 
a  siatiir.ient  on  each  paj;c  of  any  such  i^riti.''g 
ic  substance  Ih;^'  each  d-jnliir  a.-id  ihe 
df  fondant  as  well,  is  fr.3e  to  sell  ftt  Vvhalever 
purrs,  disrounts,  markvps  or  m^'gins  -sf 
profit  such  rfpaier  or  d:''er;danf  may 
unilalefdliy  cl'iouse;  and  (c)  tlia'.  no  less 
lici;aently  than  once  n.i.h  year  defrpdant 
no-ify  its  dea"ors  Ihat  notwiih.s'anding  :  ny 
s  i'.h  Guggcslion,  e^ch  di  aler,  a.id  tl  e 
d'  ''cndar:!  as  well,  is  frcp  to  s.'II  at  whatever 
prices,  diicounis,  markups  or  n-Jr^iiiS  cf 
profit  i.::i',.  may  unilaier.dly  choose; 

(lil  r.'tr.^  ^iing  or  reqr.'ri'V^  iliat  any  tire 
de.iler  iiot  offer  the  tire  dealer's  own 
guarantee  on  any  B.F.  Goodrich  bi    nd  tire;  or 

(G)  cf'crcipg  or  attempting  to  ror:r.;e  any 
iir-T  dealer  to  change  its  price  or  terns  for  the 
"■i.e  .;f  B.F.  Gcodii^h  br-^-d  li.js. 

VI 

Nothing  in  this  Final  Ji:(.;;,:r...',-it  sh;)II 
prol'.i';it  defendant  f -om: 

(.■''.)  Proposing  to  any  H.l".  Goodrich  dcaiei 
or  orospc'tive  B.F.  Goodri'..h  dealer  tiiat  it 
join  in  any  joint  ad\ertisemcfil  to  promote  th'; 
s.ile  of  B.F.  Goodrich  brand  iins,  or  agreeing 
witi:  any  such  dealci  to  paili'.  ipate  m  any 
such  joint  advertisement  or  publishing  or 
causing  to  be  published  any  such  joint 


advertisement;  providrd,  however,  Ihat  any 
.s.ich  actual  or  proposed  joint  adverfsement 
shall  include  a  state.nient  to  the  effect  that 
any  advertised  prices  are  ;hoie  offered  by 
dtfciidant  a-.d  nro  not  ne";eisarily  those 
offer'.'J  by  p'-rticipatir'j  B  F  Goodrich 
dpa!er;v 

(Ei  Eng.iuing  in  npt'ctialinus  or 
co!nin;rnicdt!ons  with  any  pi-rson  for  !he 
[iuipose  oi  a  pioposed  or  r.ctual  bona  i.dr; 
sale  by  defendant  of  D.F.  Coudrici;  bi  r,nd 
ti'ts;  or 

(C)  formulating  or  sub:r,ilting  witli  i'-^y  B.F. 
G.:odr'ch  denier  a  bona  fide  joiP.t  bid  or 
quoiciliop,  made  In  writing  .ind  in  resp.inse  to 
a  formal  invitation,  for  the  sale  of  E.F. 
Goodjicii  brand  tires  to  any  public  or  private 
entity  where  performanci  cf  any  cciuract 
entered  inlo  as  a  result  of  thai  bid  oi 
quot.:lion  is  to  be  cnrricd  out,  in  whole  or  in 
past,  through  the  sale  or  delivery  of  B  F. 
Gocdi.vh  brand  tires  by  on.-?  or  mo.-e  B.F. 
Ci.odrich  dcalars. 
Vlil 

Drfeiidant  is  ordered  and  direclr'!: 

(A)  within  60  days  a.'ltr  tnt'y  of  rhi.-  I'snal 
Jud,7mniit  to  provide  a  cojiy  cf  iliis  Final 
jadg";f;al  lo 

(1)  each  of  defendant's  officers  anil 
directors  vvilh  respons'bihiy  for  selhrg, 
pricing  or  advertising  B.F.  Goodiicb  brand 
tires: 

(2)  each  of  dnfendant's  fripluyc^s  vMih 
responsibiliiy  for  selling,  pricing,  or 
advert'sing  L'.F.  Goodrich  brand  tires  to 
dc:i!£rs;  and 

[V,  r.dch  CI  d»-fendcir.'s  employee^  having 
niaaagf.rial  re-jponsibiiily  f  t  <Tli;ng,  pricing 
or  od\eitis!i;g  B.F.  Gcodrich  bsa.nd  lirts  from 
U.F.  Coodricli  retail  outlets;  and  to  ol'iain  and 
retain  for  10  years  documents  £affi':ie.-:t  to 
show  receipt  thveof; 

(Bj  for  a  p'.ci.^d  of  10  years  fror"  thn  di-te  of 
er.iry  of  thi.-:  Final  JudgD'.:;n',  to  provide  a 
ropy  ijf  this  Final  ]u'',^nipni  '.o  each  i,f  its 
future  officers,  directors  and  en.pioy.;es  'n  the 
positions  described  in  Fa.-a;j:'aph  A  above 
and  to  obtain  and  reta'n  fcr  10  yeari 
docuirscnls  sufficient  to  show  receipt  '.hereof: 

(Ci  to  f'le  with  this  Court  and  ser\e  upon 
Ihe  plaintiff  within  90  days  after  the  dale  of 
entry  of  th.is  Final  Judgn'/nt  an  affidavit  as  to 
the  fi'Ct  and  .ni, inner  of  compliauce  wMii 
subsections  A  and  D  cf  this  Section  VII; 

(D;  ivithin  60  days  a-'ter  tutry  oi  ih;.j  Final 
|iJ,;".:e.-il  to  provide  n  copy  of  this  Final 
Iu.'l;jment  to  all  of  defendant's  present 
dealers,  and  within  the  en;:'iing  four  years,  to 
provide  a  copy  of  this  Final  Judgment  to  each 
now  franchi.sed  d>  alcr: 

!!.ij  daring  ihe  period  in  whic':  this  Final 
Jtidgi.Tnt  is  in  effect,  to  cdvise  each  of  iis 
ofiicers  sr.d  employees  in  patitions  described 
in  paragraph  (A)  above  of  its  and  their 
oblija'.ions  under  this  Fir..-.l  Judgment. 
Defendant  shall  maintain  ^  p.-ogram  to  insure 
conipiiance  with  this  Final  Judgment,  which 
program  shall  ircludc  at  a  minimum  the 
following  with  respect  to  each  of  such 
pc'riionr.: 

(1)  the  ann'ial  distribution  to  thcin  of  this 
FiMnl  judgment: 

Uj  the  annua!  submission  to  them  cf  a 
writtc'n  directive  setting  forth  the  defendant's 
.mtitiust  compliance  program,  with  such 
directive  to  iriTlude  (p)  an  admonition  that 


non-compliance  with  such  program  and  this 
Final  Judgment  will  result  in  appropriate 
disciplinary  action  determined  by  !l;e 
defendani  and  which  may  include  dismissal, 
and  (b;  advice  th.lt  the  defendant's  le^al  staff 
is  available  at  all  reasonable  tim.es  to  crnfer 
with  such  persons  regardirg  any  compliance 
questions  or  problems; 

('J)  liie  imoosiiion  of  an  annual  requirement 
Ihat  each  ot  ihem  sign  and  submit  to  the 
defond.Q.it  H  certificate  in  lubstcili.clly  the 
f()l!r>v;ing  '"c-m: 

The  und-, signed  hereby  ackno'.vledges  tli.il 
he/she  (1]  hr;s  received  a  copy  cf  the  Final 
Jiidgrpnnt  t.nJ  a  written  directive  setting  foitl; 
tlic  Co.Ti,';-.ry  policy  regart'ing  compliance 
uith.  ihe  cintilrust  laws  and  wiih  such  Final 
Juid^niFnt,  ;.^!  has  retid  and  understands  such 
i-'iPiil  Jud^';t:i<»'it  i^nd  directive.  (?,]  has  been 
.')dvi.;ed  a::.'  understand.^  ihat  non- 
covpliar.ce  •.-.  ilh  such  pciicy  Hnd  '  Jnal 
Judgn-.eni  ■.v'i!  r--?.';u!t  in  appropriate 
discij.'Iinary  n  eci;;ureR  d^tcnr.inr-d  bv  ihe 
Gomp  iry  a. id  which  m;iy  include  di;.  niSf^al, 
a;  d  (S)  ha?  beeii  advise.!  and  underit-drids 
lliat  rfin-cur'-,"iianr.c  vi'h  tlvj  Finn!  J  jdgment 

for  ( .■nU^mot  of 


ra;-v 


50  ic:.ii:i  in  crnvi' 


court  and  ■  i:Cii3r'riment  and/or  fine;  and 
(■>;  tiie  ho' J  r.g  of  Oi-.e  or  more  nifj-.iings 
with  them  to  review  tii^j  ter.Tis  of  lli.s  i-inal 
J^.;dgmrnt  and  ihe  oblig,'iions  it  imposes,  with 
siicii  meetings  to  be  arranged  and  conducted 
so  that  ench  of  them  atic.ids  al  Icjst  one  such 
ineuting  vvilb  ;ipprox>:r;::*cly  each  twelve- 
mcnih  per--)d. 

\  iii 

For  ih.e  curpotH;  of  dcierniktrg  or  securin,i 
c'lmjiliance  with  this  Final  Jndgmcni,  and 
subject  lo  ?:iy  legally  itcognized  privilege, 
i'om  time  lo  time: 

(A)  duly  ai.lht  iized  representatives  of  the 
L)t"p;!:'tme;-!t  i^f  justice  K'ai;,  upon  wri'-.en 
rf-quest  of  ;i;e  Attorney  General  or  iHe 
Assist, mt  Attofiiey  G'-icra!  in  chaige  cf  ihi: 
An'iirust  ijivision,  and  on  reasonable  notice 
i:;  fiefend;.r:t-:v:adH  to  i;.=  principal  office,  be 
p:;:miited. 

(1)  acces.s  dirir.g  the  office  houis  cf 
dciendant  lo  inspect  and  copy  all  bociks. 
ledgers,  accounts,  correspondence,    , 
rneniorr.nda,  and  other  records  and 
documents,  in  the  possession  cr  under  tlie 
control  ci  (Ji  fc.danl,  v^hich  m.ay  h^ve 
(■J  insel  proscTit,  relaling  to  any  mrillcrs 
contained  in  this  Final  judgment:  and 

(?)  subject  to  the  reasonable  conxcnience 
of  defendani  and  v/ilhoul  restrain!  or 
interference  f;cm  it,  to  inlerv'iew  cificers. 
diip:nors.  agents,  partners,  membsis  or 
eniployecs  'a  defendant,  who  may  have 
coija.icl  presciit,  regaidiug  any  such  n. alters; 

(I;)  defc-ndarii,  upon  the  v.ritlen  reti'.:es!  cf 
Ihe  Attor'icy  Cier.eral  or  Ihe  Assistant 
Ai'or.Tcy  General  in  charge  of  tlic  Anlitru.5t 
Divis'.-'n  shall  su';mit  such  reports  in  writing, 
under  oaih  if  requested,  with  respcc.i  to  any 
of  the  matter.^  contained  in  ti 's  Final 
judgment  as  may  from  time  to  li.  ;e  be 
requested. 

No  information  or  documents  obtained  by 
the  means  pi'ovided  in  this  Section  VllI  shall 
be  divulged  by  any  reprcsentati\-e  of  Ihe 
Department  of  Justice  to  any  person  other 
than  a  duly  authorized  representative  of  the 
Executive  .branch  of  the  United  Slates,  except 
in  the  course  of  legal  proceedings  to  which 


the  United  States  is  a  party,  or  for  the 
purpose  of  securing  compliance  with  this 
Final  Judgment,  or  as  otherwise  permitted  by 
law; 

(C)  if  at  the  time  information  or  doc;imen!s 
.^re  furnished  by  the  defendant  to  "plaintiff. 
the  defendant  represents  and  identifies  'n 
writing  the  material  in  any  such  information 
or  documents  to  which  a  clai.ii  for  protecticn 
may  be  asserted  under  Rule  ^^[t )(")  of  the 
Federal  Rules  of  Civil  Procedure  arid  the 
defendant  marks  each  pertinent  page  of  such 
material.  "Subject  to  Claim  of  Protection 
under  Rule  26(c)(7)  of  the  Fedt^rai  Rules  of 
Civil  Procedure,"  then  ten  (10)  days'  notice 
shall  be  given  by  plaintiff  to  the  defiT.danl 
prior  to  divudging  such  material  in  any  legal 
proceeding  (other  than  a  grind  jury 
proceeding)  to  which  the  defendant  is  not  a 
party. 

IX 

Jurisdiction  is  retained  by  this  Court  for  the 
purpose  cf  enabling  either  of  the  p.irties  to 
this  Final  Judgrr,ent  to  apply  'o  this  Court  at 
jny  time  for  such  further  orders  or  direction-, 
,is  may  be  necessary  or  apprc^'riaiu  for  the 
construction  or  carrying  out  tif  this  Final 
judgment,  for  the  miodification  of  ,'ny  of  the 
provisions  hereof,  for  the  enforcement  of 
compliance  therewith,  and  for  liie 
punishment  of  violation  thereof. 

X 

The  provisions  of  this  Final  Judgmcn!  shail 
be  in  effect  for  a  period  of  not  longer  than  ten 
{!0j  years  from  the  date  of  entry  of  this  Final 
judgmi  nt. 

Xi 

Entry  of  this  Final  Judgment  is  ui  the  public 
interest. 
Dated: . 


L'luted States  District  Judgi ■ 

6er.^ard  H.  Meyers.  Glenda  R  JermaiioMch. 
Shauna  I.  Marshall,  Aniitrust  Division,  li  S 
Department  of  Justice,  450  Gulden  G&le 
Avenue.  Box  3604(5,  San  Francisco.  C.'\ 
34102.  Telephone:  415/55b-b3')0 

United  States  District  Court,  Northern  District 
of  California 

Civ.  No.  C-78-1765-V\'AI 
Coirpelitive  Impact  Statfruvitl 

Filed:  December  15.  19Hn. 

United  States  of  Am.erica.  Plaintiff,  <.    B  I' 
Goodrich  Company.  Defend, int. 

P-ursiumt  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  .Act  [15  U.S  C. 
§  16(b)l  the  United  States  hereby  submits  this 
Competitive  Impact  Statement  relating  to  ihe 
proposed  Consent  Judgment  submitted  for 
entry  in  this  civil  antitrusi  proceeding, 

I.  Nature  of  Proceeding 

On  August  8.  1978  the  United  Stules 
Oepartm.ent  of  Justice  filed  a  civil  comphunt 
against  the  B,F.  Goodrich  Company  puisuar' 
to  Section  4  of  the  Sherman  ,^ct  [15  U.S.C 
§  4).  alleging  a  conspiracy  to  fix.  raise. 
maintain  and  stabilize  the  retail  .;nd 
wholesale  prices  of  B.F.  Goodrich  tires  sold  in 
the  western  United  States.  The  Complain! 
usks  the  Court  to  find  that  the  defendani  hn^ 
violated  Section  1  of  the  Sherman  Act  [15 


U.S.C.  §  Ij  and  further  requests  the  Court  lo 
enjoin  the  continuance  of  the  conspiracy 

Ent.'-y  by  the  Court  of  the  proposed  Consent 
jiidgment  will  terminate  this  action.  The 
Court  Will  retain  jurisdiction  over  this  matter 
for  such  further  proceedings  as  mt;y  be 
fi  quired  lo  interpret,  modify  or  enforce  the 
proposed  judoment  or  to  punish  violations 
thereof. 

//.  Description  of  PrcK.tiics  /in-nj.-ed  in  the 
A/leged  Violation 

The  Cefendant.  the  B.F.  Goodrich 
Com.paiiy.  manufactures  tires  and  sells  them 
to.  .among  others,  independent  wholesalers 
ynd  .-C'-dlers.  B.F,  Goodr;.uh  hiso  sells  tires  to 
th.e  public  through  its  company-owned  stores 
•ind  leased  d&pftclinr,nt  operations.  Because 
'if  this  distribution  system,  B,F.  Cocdrich  and 
independent  wholesale  distributors  arc 
act;iai  or  potential  con.peiitcrs  for  ihe  sale  of 
B  F,  Goodrich  tires  to  independent  retailers, 
Simula/ly,  by  selling  B,F.  Goodrich  tires  to  the 
puf-.iic  through  its  company-owned  stores  and 
leased  department  operations,  B,F.  Goodrich 
competes  with  independent  retailers  for  the 
sale  of  B.F,  Goodrich  tires  to  the  public. 

The  Complaint  in  the  case  alleges  thi'! 
beginning  at  least  as  early  as  197:;  and 
cotitinui.^g  through  -it  lerisl  the  date  of  tlie 
commenc-^ment  of  the  suit  [.August.  1978)  the 
defindant  met  and  comm.inica'ed  with 
independent  wholesalers  ,-;nd  lelailers  in 
iirtiif  lo  fix.  raise,  maintain  and  stabilize 
rfciad  and  wholesale  prices  of  B.F.  Coodiich 
iircs.  The  Complaint  furtht-r  alleged  lh.it  1) 
(he  prices  of  B.F.  Goodrich  br  .iP.d  passenger 
tires  have  been  fxed.  raised,  maintair.ed  and 
stabilized  at  artifici-al  and  non-con.pelitive 
levels:  2)  purchasers  of  B.F.  Goodrich  tiies 
tiave  been  deprived  of  the  benefits  of  free 
and  opt  n  competi'ion  in  the  nu-rkeling  of  B.F 
Coo'iiich  tires;  and  J)  cnmpetition  between 
,ind  among  B  F,  Goodrich  and  the 
conspirators  in  the  sale  of  B,F,  Goodrich  tires 
has  be  ^n  reduced  and  rest.-ained, 

///.  tixijlanation  of  (he  Proposed  Consent 
/lutiiniiint 

The  Uiited  States  and  defendant,  the  B.F 
Goodr.uh  Company  have  agreed,  in  a 
.-.iipuldtion,  'l.,it  :he  consent  jiidgm.ent  may  be 
entered  by  the  Court  at  any  time  alter 
C'lmpliance  with  the  .A.Tlitrust  Procedures 
.md  Penalties  Act.  The  proposed  judgment 
provides  that  there  ha5  bee.i  n.'j  admission  by 
either  par'y  with  respect  lo  any  issue  of  f.icl 
or  lawc  Under  the  provisions  ci  Settion  2(e| 
of  the  .\:;t:trust  Procedures  and  Penalties  .Acl 
er.try  of  ihe  conseni  judgment  tiy  the  Court  is 
conditioned  upon  a  determination  of  Ihe 
Court  ih.a  the  proposed  judgment  is  in  Ihe 
public  interest. 

A-  Protub:tcd  Conduct 

Tht  proposed  judg.ment  will  prohibit  the 
defendant  for  a  period  of  10  ycrrs  fro;n  ihe 
date  of  the  Final  Judgment  from  entering  into 
or  adhering  to  any  agreem.ent.  combinaliiin  or 
i-r.'.itu.J  underElandl.ug  with  any  tire  de.ilf  r  to 
fix.  raise  maintain  or  stabilize  the  price, 
discount,  mark-jp  or  margin  of  profit  a  I 
which  R  F.  Goodrich  tires  are  sold.  The 
iitrfendant  is  dso  enjoined  from  entering  iiuo 
-I'ly  agreement  or  understanding  with  tire 
dealers  which  prohibits  either  tire  dc.iieis  oi 
B,F.  Goodrich  from  advertising  the  pi  ice  of 


P-.F.  Cocdrich  tires.  B.F,  Goodrich  is  also 
forbidden  from  encouraging  or  soliciting  any 
tompl'ii.cts  by  any  tire  dealer  with  respect  to 
the  pr  cing.  discounting  or  price-related 
advertising  of  acy  other  tire  dealer  (including 
B.F,  Goodrich's  own  6utiets).  Nor  may  B.F. 
Goodrich  take  any  coercive  or  joint  action 
.igainst  any  tire  dealer  due  to  any  complaint 
or  any  comciciicalion  from  any  other  tire 
dealer  (including  El  F,  Goodrich's  own 
outlets). 

BF"  Good'.ch  may  only  suggest  resale 
prices  to  tire  dealers  under  the  conditions 
that  m  so  doing  it  state  to  each  dealer  thai 
the  prices  are  only  being  suggested  by  B.F. 
Goodrich  and  that  B.F.  Goodnch  and  each 
dealer  are  free  to  sell  at  whatever  price, 
discount,  ma-kup  or  tra.'gin  of  profit  they 
may  unilater.Hlly  choose.  B  F.  Goodrich  is  also 
prohibited  from  suggesting  or  requi.nng  that 
any  tire  dealer  not  offer  the  dealer's  own 
guarantee  on  B.F,  Goodrich  tires,  and  trom 
coercing  or  ^I'lempting  to  coeice  any  tire 
de.iler  to  i.hauge  iti  prices  or  terms  for  the 
sale  of  B  F.  Goodrich  tires.  The  proposed 
judgment  covers  aii  B.F.  Goodrich  tires  used 
on  pasbcngcr  cur^.  recreational  vehicles,  or 
light  trucks,  Ii  does  not  apply  to  B.F.  Goodrich 
Brand  tirts  sold  to  and  actually  used  by 
original  equ.pmenl  ,-nanufacturers.  The 
proposed  judg.tienl  also  covers  B.F.  Goodrich 
tires  bed.-ini!  the  naiie  B.F,  Goodrich  (or 
variations  ihereof).  and  tires  sold  through  the 
D,F,  Goodrich  Brand  Replacement  Sales 
organizetion  (or  successors  thereto). 
/Mlhough  the  complaint  oniy  alleged 
viol,. lions  in  the  S'X  western  states,  the 
proposed  ludgtne.il  applies  throughout  the 
United  Si.j.ies. 

The  prcposfd  judgment  ..pplies  to  the 
defendant,  its  officers,  directors,  employees. 
agents,  successors  and  assigc.s  Before  the 
defendani  may  sell  all  or  substantially  all  of 
lis  Tire  Group  .^.ssels.  the  acquiring  party 
.T.usI  dgiee  in  be  bound  by  the  )udgment. 

B.  Other  fro:  is/ans 

The  defendunt  is  ordered  for  a  period  of  10 
ye.'irs  lo  distribute  a  copy  of  the  juri^imenl  to 
each  of  its  empK  yees.  officers  and  directors 
with  rcsp'insibil  ly  for  ihe  selling,  pricing  and 
.idvertising  of  B  F.  C'oodrich  tires  at  the 
wholesale  or  retail  Ipvel.  The  defendant  must 
also  provide  a  copy  of  the  judpmenl  to  all  of 
its  present  dealers,  and  for  a  period  cf  4 
vr^rs.  In  each  new  franchised  dealer.  The 
delcndant  must  distribute  the  initial  copy  lo 
eniplojees,  directors,  office's  and  dealers 
within  fiO  days  jfter  entry  of  the  final 
ludgmenl   An  afidaiii  stating  the  manner  ot 
compliuncH  must  be  filed  by  defendant  within 
40  days  .ift>'r  entry  of  tlie  judgment. 

In  iddition  to  tlie  annual  distribution  of  Ihe 
ludgmi'Pt.  B  F.  Goodrich  must  conduct  a 
co.-npic'ince  progra.Ti  The  program,  shall 
require  the  defendant  to  take  affirmative 
steps  including  the  holdfng  of  annual 
meetings  to  advise  each  of  the  officers  and 
other  employees  with  any  responsibility  for 
the  selling,  pricing  and  advertising  of  B.F. 
Goodrich  tires  of  their  obligations  under  the 
judgment. 

Tfie  United  Slates  Department  of  Justice  is 
given  access  under  the  proposed  judgment  to 
the  files  .md  records  of  B.F.  Goodrich,  lo 
examine  such  records  for  compliance  or  non- 
cotnplianre  with  the  judgment.  The 
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Department  is  also  granted  access  to 
interview  employees  of  the  defendant  to 
determine  whether  the  defendant  is 
com.plying  with  the  judgment. 

C.  Effect  of  the  Proposed  Judgment  on 
Comoetition 


VI.  Procedures  Available  for  Modification  of 
the  Proposed  Judgment 

The  proposed  consent  judgment  is  subject 
to  a  stipulation  by  and  between  the  United 
States  and  the  defendant  which  provides  that 
the  United  States  mav  withdraw  its  consent 


action  and  concludes  that  the  proposed 
Judgment  provides  appropriate  relief 
against  the  violation  alleged  in  the 
Complaint. 

Public  comment  is  invited  within  the 
statutnrv  fiO-riav  comment  neriod.  Such 


attorneys,  having  consented  to  the  entry  of 
this  Final  Judgment  with.-jtit  trial  or 
adjudication  rf  ^ny  iss.,,^.  uf  fact  oi  !-j,v 
herein  and  without  this  Final  jud<.^r.ien!s 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to  gny 
such  issue; 
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all  or  to  a  class  of  cuslomers  or  pi  cspective 
custu.Tiers;  and 

2.  iiifoimation  concern. n^,  iudufsinal 
nitrocellulose  production  capacity,  rx-^ess 
production  capacity,  or  p.'oducfion  a\  aiiable 
for  export;  provided  that  t'lis  prohiliition  shall 
not  apply  to  information  disseminated  in  the 


(2)  advice  that  the  defendant's  legal  «d-  I'^.t.s 
are  available  at  all  rensouable  times  to 
confer  w:ih  such  person^  regarding  k^ 
coirpliar.ee  question  or  problem; 

(D)  File  w,ih  this  Court  and  serve  ufon  the 
plaintiff  Within  ninety  (90)  days  after  the  date 
of  entry  of  this  Final  Judgment  and  annually 
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Department  is  also  granted  access  to 
interview  employees  of  the  defendant  to 
determine  whether  the  defendant  is 
complying  with  the  judgment. 

C.  Effect  of  the  Proposed  Judgment  on 
Competition 

The  relief  encompassed  in  the  proposed 
consent  judgment  is  designed  to  prevent  a 
recurrence  of  any  of  the  activities  alleged  in 
the  complaint.  The  prohibitory  language  of 
the  judgment  should  ensure  that  wholesale 
and  retail  prices  of  B.F.  Goodrich  tires  shall 
be  arrived  at  independently  by  both  the 
defendant  and  individual  tire  dealers.  The 
judgment  contains  sufficient  record-keeping 
requirements  and  access  to  defendant's 
records  to  allow  the  Department  to 
ad.-;f;uately  monitor  defendant's  activities  in 
the  future. 

Accordingly,  it  is  the  opinion  of  the 
Department  of  Justice  that  the  proposed 
judgment  is  fully  adequate  to  prevent  future 
antitrust  violations  by  the  defendant.  It  is 
also  the  view  of  the  Department  that 
disposition  of  the  case  without  additional 
litigation  is  appropriate  in  view  of  the  fact 
that  the  proposed  judgment  includes  the  form 
and  scope  of  relief  equal  to  that  which  might 
be  obtained  after  a  full  airing  of  the  issues. 

IV.  Alternatives  to  the  Proposed  Consent 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  considered  by  the  Antitrust 
Division  was  a  full  trial  on  the  merits  and  on 
relief.  The  Division  considers  the  proposed 
Judgment  to  be  of  sufficient  scope  and 
effectiveness  to  make  a  trial  unnecessary, 
since  it  provides  appropriate  relief  against 
the  violations  alleged  in  the  Complaint. 

In  line  with  the  Antitrust  Divisions  policy 
in  existence  at  the  time  the  case  was  filed. 
the  Government  originally  sought  a  perpetual 
decree.  Thereafter,  the  Division's  policy  in 
this  regard  changed  to  insistence  on  a  term  of 
10  years,  the  term  specified  in  the  decree. 

V.  Remedies  Available  to  Potcnlial  Private 
Plant  iffs 

Section  4  of  the  Clayton  Act  [15  U.S.C. 
§  15]  provides  that  any  person  who  has  been 
injured  as  a  result  of  conduct  prohibited  by 
the  anl:"ust  laws  m.iy  bring  suit  in  fudeial 
court  to  recover  three  times  the  damages  such 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Following  the 
filing  of  the  Government's  Complaint  in  this 
action,  several  lawsuits  were  brought  on 
behalf  of  various  classes  of  persons  .illegedly 
injured  as  a  result  of  the  violation  of  the 
ai.'.i'rust  laws  alleged  in  the  Govern:Tirnt's 
siiii.  These  lawsuits  are  now  in  the  di.scovtry 
phase  and  aie  pending  before  this  Court,  (in 
R:i  B.F.  Goodrich  Antitrust  Liligation.  MDL- 
386  including:  Slate  of  Cahfnrnia  v.  B.F. 
Goodrich  C;..  Civil  No.  C-78-2263;  Sta:e  of 
Arizona  v.  B.F.  Goodrich  Co..  Civil  .\o.  73- 
1841;  Slate  of  Colorado  v.  B.F.  Goodrich.  Civil 
No.  C-80-0252).  These  plaintiffs  and  any 
potential  plaintiff  will  retain  the  same  rights 
to  seek  monetary  and  equtjble  remediys  that 
they  would  have  had  if  Iht  proposed 
judgment  had  not  been  entered.  However, 
pursuant  to  Section  5(a)  of  the  Clayton  Act 
[15  U.S.C.  §  16(a]J,  this  judgment  has  no 
prima  facie  effect  in  the  lawsuits  which  have 
been  brought  or  may  be  brought  against 
defendant  B.  F.  Goodrich. 


VI.  Procedures  Available  for  Modification  of 
the  Proposed  Judgment 

The  proposed  consent  judgment  is  subject 
to  a  stipulation  by  and  between  the  United 
States  and  the  defendant  which  provides  that 
the  United  States  may  withdraw  its  consent 
to  the  proposed  judgment  at  any  time  before 
the  Court  has  found  that  entry  of  the 
proposed  judgment  is  in  the  public  interest. 
By  its  terms,  the  proposed  consent  judgment 
provides  for  the  Court's  retention  of 
jurisdiction  of  this  action  in  order,  among 
other  reasons,  to  permit  either  of  the  parties 
thereto  to  apply  to  the  Court  for  such  orders 
as  may  be  necessary  or  appropriate  for  the 
modification  of  the  Final  Judgment. 

As  provided  by  Section  2(b)  of  the 
Antitiubt  Procedures  and  Penalties  Act,  any 
persons  wishing  to  comment  on  the  proposed 
consent  j  jdgment  mciy.  for  the  sixty  (60)  day 
period  prior  to  the  effective  date  of  the 
judgment,  submit  written  comments  to: 
Anthony  E.  Desmond,  Chief,  San  Francisco 
Field  Office,  Antitrust  Division,  U.S. 
DepartiTient  of  Justice.  450  Golden  Gate 
Avinije.  Box  .36046,  S.in  Francisco,  CA  91102. 

The  comments,  and  the  re.sponses  thereto, 
will  Le  filed  with  the  Court  and  published  in 
the  Federal  Register.  The  Department  of 
Justice  will  evaluate  all  such  comments  and 
determine  whether  there  are  any  reasons  for 
withdrawal  of  its  consent  to  the  judgment. 

Vfl.  Dbtesmir.ative  Documents 

Since  there  are  no  materials  or  documents 
which  vvcie  detcrminati'.  e  in  formulating  a 
proposal  for  the  consent  judgment,  none  are 
being  filed  by  the  plaintiff  pursuant  to 
Sccfion  r:(bj  of  the  Antitr-jst  Procedures  and 
Penalties  Act. 
Glenda  R.  Jerinanovich, 
Shduna  I.  Marshall, 
Allcrneys.  Dppartment  of  Justice. 
|l'R  I)  K   W)-ii'-tP()  Kili-d  i2-::^wi  nii  .im| 
BILLING  CODE  4410-01 -M 


Proposed  Final  Judgment  in  United 
States  V.  Hercules  Incorporated  and 
Competitive  Impact  Statement 
Thereon 

Notice  is  hereby  given  piirsui'nt  to  the 
Ar.titiu;;t  Procediufs  and  penaliies  Act, 
1.5  U.S.C.  §lG(b)-(h).  that  on  Drcpmbcr 
16.  1980,  a  proposed  Final  Judg'renl  and 
a  Competitive  Impact  Statement  ("CIS") 
as  set  out  below  ha\e  been  filed  with  the 
Unilcid  States  D.s'rict  Coiirl  for  ti.e 
Dis'.iict  of  New  Jersey  in  United  Slates  v. 
lliTculps  Incorporated,  Civil  Action  No. 
cn-136.  The  Complaint  in  this  case 
alleges  that  Hercules  violated  the 
Sherman  Act  by  rnonopulizing  t'le  U.S. 
industrial  nitrocellulose  market  through 
excJianging  price  information  with 
foreign  competitors. 

The  proposed  Judgment  enjoir.s  the 
di'fendant  {.'•am  engaging  in  or  renewing 
any  of  the  alleged  illegal  conduct  and 
riHjuires  the  defendant  to  refrain  from 
cxchangiag  price  informalion  Vvith  its 
competitors. 

The  CIS  describes  the  terms  of  the 
Judgment  and  the  background  ot  the 


action  and  concludes  that  the  proposed 
Judgment  provides  appropriate  relief 
against  the  violation  alleged  in  the 
Complaint. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  response  thereto,  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Kevin  R.  Sullivan, 
attorney.  Foreign  Commerce  Section. 
Antitrust  Division,  Department  of 
Justice,  Washington,  D.C.  20530. 
Joseph  H.  Widmar, 
Director  of  Operations. 

United  States  District  Court,  District  of  New 
Jersey 

Hon.  Dickinson  R.  Debevoise 
Civil  Action  No.  80-136 

Filed:  December  16. 1980. 

Entered: . 

United  States  of  America,  Plaintiff,  v. 
Hercules  Incorporated,  Defendant. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1,  A  Final  Judgment  in  the  form  attached 
may  be  filed  and  entered  by  the  Court,  upon 
the  motion  of  any  party  or  upon  the  Court's 
own  motion,  at  any  time  after  compliance 
with  the  requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C.  §  16), 
and  withcut  further  notice  to  any  party  or 
other  proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the  proposed 
Final  Judgment  by  serving  notice  thereof  on 
defend.^nt  and  by  filing  that  notice  with  the 
Court. 

2.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final  Judgment  is 
not  entered  pursuant  to  this  Stipulation,  this 
Stipulation  shnll  be  of  no  effect  whatever  and 
the  making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or  sny 
other  proccding.  Dates.  Deccn^bfir  Ifci,  1980 

For  the  p'ahiiiff: 
Sanford  M.  Litvak.  assistant  Attorney 

General:  Joseph  H.  Widmar,  Director  of 
Operations;  Charles  F.  B.  McAleer., 
Special  Assisfenl  for  Judgment 
Ncgotia'.inns:  Charles  S.  Slaik;  Kevin  R. 
Sullivan;  Jane  C.  Luxton;  James  J.  Egan. 

For  the  defendant: 
Cdrpe.iier.  Bennett  S  Mc.rrissey,  By:  Thomas 
L.  Morrissey.  A  Member  of  Ike  Firm; 
Foley.  Lardner,  ttollabaugh  &  Jacobs,  By: 
Ephraim  Jacobs.  A  Member  of  the  Firm. 

United  States  District  Court,  District  oi  New 
Jersey 

Hon.  Dickinson  R.  Debevoise 
Civil  Action  No.  80-136 

Final  Judgment 

Filed:  December  16, 1980. 

United  States  of  America.  Plaintiif.  v. 
Hercules  Incorporated,  Defendant. 

Plaintiff,  United  States  of  America,  having 
filed  its  complaint  herein  on  January  11. 1980, 
and  plaintiff  and  defendant,  Hercules 
Incorporated  ("Hercules"),  by  their  respective 
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cldim  of  protection  under  Rule  26(c)(7)  of  the 
F'-deral  Rules  of  Civil  Procedure,"  then  ten 
(in)  days  notice  shall  be  given  by  plaintiff  to 
defendant  prior  to  divulging  such  material  in 
tiny  legal  proceedings  (other  than  a  grand 
jury  proceeding)  to  which  defendant  is  not  a 


II 

Description  of  the  Practices  Giving  Rise  to 
the  .Mkrged  Violation  of  the  Antitrust  Laws 

Industrial  nitrocellulose  is  used  in 
combination  with  other  chemicals  as  a 

V...n^l:nn   ',f,^,n^   In    ,. -. ..j r. .. e  ^.f^atinnc     AnnlipH   1 


and  continues  to  monopolize  the  industrial 
nitrocellulose  market  in  the  United  States;  (b) 
actual  and  potential  competition  in  the 
production  and  sale  of  industrial 
nitrocellulose  in  the  United  States  has  been 
restrained;  and  (c)  purchasers  of  industrial 

nilrnnnlliilnco  }it.vo  tifipn  HpnipH  thp  hpnpfits 
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attorneys,  having  consented  to  the  entry  of 
this  Final  Judgment  wlt'iout  trial  ;3r 
adjudication  rf  .^ny  iss.<i.  ui  fact  o;  id.v 
herein  and  without  this  Fi  lal  lud'^^Menis 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to  any 
such  issue: 

Now.  therefore,  befo.'-e  the  taking  of  any 
testimony  and  withoi't  (rid!  or  adjudiCalion  of 
any  issue  of  fact  or  law  he.-ein  and  upon 
consent  of  the  parties  h«;reiO.  it  is  hereby. 
Ordered,  adjudged,  and  decreed  as  follows: 

I 

Thas  Court  has  jurisdit!!.^ii  of  the  subject 
mattes  of  tiiis  action  and  of  the  p.i:iies  •. 
consenting  k  .rcto.  The  coniplainl  b;.:»'.i's  a 
claim  upon  which  relitf  ni.iy  he  gvH:^''.■■i 
ag.iinst  th='  doferda'it  under  Soction  2  cf  the 
Sperin;jr,  .-^c!  (15  U.S.C.  §  -j. 

II 

As  used  !n  this  F^nal  }■:  Igrnenl,  the  term: 

(.■&)  "PLTSor. '  r.-.tar^s  ."-ly  indivjdua!. 
corpora'.'on.  partr.-i'rship.  firm,  assoi  ..^ion.  or 
other  buslnc;!'^  cr  legal  f.Iity; 

(B)  "Industrial  nitrC't..'.':,'lose"  mt=.i:!S  a  dry 
v\f;le  amorphous  syrt.hrftic  chemicn! 
produced  by  the  chemical  action  of  n,;iic  acid 
on  cellulosii.  Commonly  made  from  thj 
cellulose  found  .n  wood  p'jlp  or  cot'on  linter.s. 
industrial  .rilir.cjUulose  is  classified  by  its 
u  ;os  an  J  has  a  nitrogen  ct^ntent  betuRcn  10.8 
percent  and  1.1.2  percent; 

iC)  "Ni'.rort'itj'Gse  producer"  mciios  those 
i'crsons  irjgajjcd  i.";  the  business  of 
•Titinufactuiing  niticcellul-  3e: 

(D)  "Distributor"  means  (so  torg  as  they 
~?rve  in  that  capacity)  any  person  ;;!  the  U.S. 
who  has  been  pubhcly  dc.-ignated  as  ii:; 
agent  or  distributor,  cr  wh^se  drsicn  '.cur,  as 
such  is  otherwise  made  kna\.'n  to  'he 
defendant  by  the  prcdi^cc:.  di*i!ibuiv..r.  or 
agent; 

(E)  "SubsiJla."y"  sh.i'l  p,"itran  a  company  of 
Afhich  the  parert  cvn;  r.::_.:e  thdii  CO'.,  uf 
capital  stGck:  aid 


(F)  "AlT;i  .ate"  sha; 


of 


which  the  dercndini  h^;;  niore  than  jO"i  non- 
stock ownership  in'e;c.5l  or  has  less  than  50" 
ii.ltrest  and  everci^'^s  f-^  hm,  the  right  to 
e.iorcise  con'rci, 

III 

This  Final  Judgment  :;piMies  to  the 
;'ef.?ndant.  Hcrcuhs  and  to  its  officijrs. 
directors  ag'^nts.  ernplcyees,  siihsidi.ii'ies, 
aih-Iiates.  successors,  and  assigns,  and  to  sil 
o.her  persons  in  active  cciicsrt  or 
]j<^  ticipation  with  any  of  ihem  who  sh^l! 
h.ive  ri?ceived  a.^tual  notiie  of  this  Fi;":  •) 
judgment  by  person.il  service  cr  olherwisp. 

W 

■"'ubject  to  I'le  ex.ceptions  provided  in 
Articles  V  and  V'l  herein,  c'efendanl  Hi-rcules 
is  enjoined  and  restrained  from: 

(A)  Fu.'-nishing  to  or  rf'c,uebling  fr'-r,-.  a.ny 
other  industrial  rutiocf-l'u'.ose  producer,  or 
distributor  in  tiie  U.S.  foi  sjch  producer; 

1.  information  cor.ce.'nin..  the  prices.  Icrn'.s 
or  other  conditions  of  sa'.e  which  .in> 
indiistrial  nitroceiluiose  producer  icier;..!:,  to 
charge  or  is  considering  submitting  lo  any 
actual  or  prospective  p'^rchaser  of  iiMi',;  atrial 
nitrocellulose;  provided  ihat  this  pro.h.'I>ition 
shall  not  apply  to  in  .'"(t.  ma  lion  disseminated 
in  the  form  of  a  press  r..!frt3e  or  public 
announcement,  or  to  w.itten  notification  to 


all  or  to  a  class  of  customers  or  pi  osnective 
cuslu.Tiers;  and 

2.  ir.foimation  concerning  iudusirial 
nitrocellulose  production  capacity.  ■:'\."es3 
production  capacity,  or  p.'oducfion  a\a!iable 
for  e.xport;  provided  th.Ht  this  prohiljition  shall 
iTjt  apply  to  information  disseminated  in  the 
form  of  a  press  release  or  public 
UTnnincement.  or  to  wri'ten  notificdHon  to 
a;l  or  to  a  class  of  customers  or  prospective 
CLStomurs:  and 

(B)  Acting  as  a  distributor  or  agent  in  the 
United  States  for  industr  al  nifrocellulose 
produced  by  any  other  indusiral 
nitroceliulose  producer. 

V 

Nothing  in  this  Final  Juc'^menl  shall  be 
applicable  to  any  comnr.!r.'.-.i'i.'^':s  wi'h  any 
othei  ind.>si:ial  nilroct-.Iulose  ;:•: oducei.  or 
cis'ri'outcr  in  the  United  States  for  such 
producer,  concemi.ng  p.-^ice.  other  iti t.s  and 
conditions  of  sale,  or  prod.:c';cn  a\.i.:able  for 
sale,  in  con.Tection  with  a  bona  flue-  pc'ten?**!'" 
purchase  orss!e  of  indi..dt.idl  ruirotcilulose 
betv.-een  L'crcules  and  s.cch  other  ;;- Just.-ial 
nu'oce'lulcse  p.-oducer,  or  distributor  in  the 
United  Stutcs  fur  such  p:  jd:.cer.  The  r  ''' es 
i-gree  that,  while  it  is  not  possible  to 
.n.-;t:.:ipa;e  all  bona  fide  situations  th.^;  ciighf 
lead  to  b'.->er  seller  rela  ions  betwec;: 
producers  in  the  purchtise  or  sale  cf 
industrial  nitroceiluiose.  >j3ua!!y  s.iuh 
relations  a."e  tl.e  result  'j;.  tempcr.i'-y  injbiLly 
of  a  producer  to  meet  the  dc-mar.ds  vf  a 
growing  inaikot;  shcrtai;^  or  cesbat.or.  of 
supply  capabil.ties.  inlc:':.pt.ic!:'  uf 
m.inuidcturing  or  distribjt.on  capabilities 
because  of  e.xplosion.  firt,  accident,  strike  or 
other  work  stoppage;  and  'J>e  desire  ot  need 
o?  a  producer  to  obtain  s  type  or  grade  of 
industrial  nitrocellulose  if  does  i^oi 
manufacture. 

VI 

N'f.'thing  in  *his  Fina'  Jcdgmfnt  shsii  ^c 
Hi)pi:cab'e  to  the  furnishing  or  requr«^l!r,g  of 
in'ormat'OT  des'-ribcd  ir  .■Article  IV  hereof  in 
connection  w'th  a  poss'LIe  acauislt'on.  sale 
uT  lironsirig  of  aspc ts.  businctjs  or  stcik.  cr  a 
jcint  ventur";  provided  *h.:l  ■,n.  such 
circumstances,  defendant  is  o"de.''''?d  h:\6 
directed,  prior  lo  the  fuiTiishiiig  or  r'-cuds'ing 
ci  Such  inforiTidfion,  to  advise  plairitiif  of  ihe 
nature  cf  the  transa dim  s.id  cf  the 
ir.fnrmation  to  be  furni^he  j  cr  requchied. 

"vTI 

Deft  ndant  is  ordered  ai  i  directed  to 
\A}  Furnisi:  a  copy  of  this  1-ina!  Judgrnent  to 
each  of  i;s  officers,  directors,  sales  and 
service  managers  concc-ir.cd  with  the 
production  or  sale  of  irjd.jstrial  nitrocellulose 
v.iihin  thirty  (30)  days  of  entry  of  ;h;s  Final 
)'.;dgment; 

(Bj  Furnish  a  copy  oi  'h.s  Final  ]ii;;;;r-,.ent  to 
each  successor  to  these  persons  described  in 
P.iragraph  VII  (A)  hereof  wihin  six'y  (60) 
(i.iys  after  each  such  su'.r  essor  is  emp'oved; 

(C)  Attach  to  each  a  copy  oi  this  Final 
j.idgment  furnished  pursuant  to 
Sulip:-:ragraph  Vii  (A)  and  lEj  hereof  a 
sLiiement  advising  each  person  of  his  or  her 
obiigaiions;  sach  stalen;';nt  shoi;  include  (1) 
an  instruction  that  non-corr.pliance  with  this 
Final  Judgment  will  result  in  appropiiate 
disciplina;y  action  delernined  by  the 
I'pfi-ndanI  which  may  include  dismibacil,  and 


(2)  advice  that  the  defendant's  legal  ad-. isers 
d.'-e  available  at  all  re;^-;oi:able  times  to 
confer  with  such  person'  regardins  ^-^ 
coirpliar.ce  question  or  problem; 

(Dl  File  w.ih  this  Court  and  serve  upon  the 
plaintiff  Within  ninety  (90)  days  after  the  date 
of  entry  of  this  Final  Jcdgraent  and  annually 
thereafter  on  the  anniversary  of  this  F  r^d 
Judgment  an  affidavit  as  to  the  fact  and 
n.ammer  of  its  compliance  with  Paragraph 
VII  hereof:  and 

fE)  Sf-rve  upon  the  plainiiff  annually  on  the 
anniversary  of  this  Final  Judgment  the 
following  ic^'ormation  concerning  bona  fide 
purchascb  and  sales  of  industrial 
n.tTcceii'ulose  between  Hciculcs  and  d.iy 
other  indusliidl  nitrocellulose  producer 
pursuant  to  Article  V  hereof:  indentity  of 
piircharcr  ond  seller:  amount  of  indus*a:ui 
nitrocellulose  pu.'-chased  or  sold:  and  pr.-e  of 
niiroct!lulo=.e  pi:rchas>:d  or  sold.  If  H-:cu'.'s 
is  the  purchaser,  the  inform.ation  so  furnished 
_sha!l  include  a  siatement  of  the  reasons  for 
such  purchase. 

vni 

F.jr  the  p.upose  of  dclcniining  or  se.ijring 
c.->mpl!cncp  with  this  Fltj!  judgment,  and 
subject  to  any  legally  recognized  privilege. 
f'om  time  to  '■T.e: 

(A)  Duly  authorized  representatives  cf  the 
Uepartmt>,nt  of  Justice  shall,  upon  written 
request  of  the  .\itorney  Ceneral  or  of  the 
.^.ssifluiit  Ailcrney  Ger.e'a!  in  charge  of  the 
.\n'itrast  Cirision,  and  on  reasonab'e  no'ice 
to  defend.int  made  to  its  principal  oiTii  e.  be 
peimi'led: 

(1)  Accesf  daring  reg:j!ar  office  hours  r>f 
defend.ml  to  inspect  a.id  copy  all  books, 
ledgers,  accounts,  correspondence, 
rr.pmorarda.  and  other  records  and 
documents  ;n  ihe  possession  or  under  ihe 
control  of  defendant,  who  may  ha\e  cc;insel 
present;  and 

(2)  Subjcci  to  the  reasonable  con\eracnce 
of  defendant  ar-d  withou;  restraint  or 
interfiTence  l"-om  it.  to  interview  office' ?. 
employees  .^;.d  agents  of  defendants,  ^^ho 
niriy  have  counsel  prestnt; 

(B)  Upor  the  written  request  of  the 
;\tt'>rney  General  or  of  the  .\ssistdrt 
'Vttorney  Gfrr^eral  in  cha;ge  of  the  An'i;r-iRi 
Division  m.tde  to  defendant's  principal  o'fice, 
dcfenda'-.t  snail  submit  such  written  rer>orts. 
under  oath  if  requested,  with  respect  to  any 
of  the  mattes  contained  in  this  Final 
Judgment  as  may  be  requested: 

(C)  No  irform<:t"on  or  d  -icumenls  obt.iinad 
■  \  the  nic.iiis  provided  ir.  this  Section  Vlil 
shall  be  divulged  by  an  representativ  c  cf  the 
Department  of  Justice  to  any  person  other 
than  a  duly  a'jthorized  representative  of  the 
Executive  Br,r;!ch  cf  ihe  United  States.  e.\ci?pt 
in  ihe  rou.  ^e  of  legal  proceedings  to  w::.ch 
t!'c  United  Sliites  is  a  party,  or  for  the 

pi. '■pose  o;  '-pcuring  compliance  with  this 
Final  Judpmcnl,  or  as  otherv.'ise  required  by 
l.'w:  and 

(0)  If  at  thp  lime  infonn:i;ion  or  docu.ments 
.lie  furnisht  d  by  defend.ir.'  to  plainti'T  by  the 
means  provided  in  this  Section  VIII.  and 
defendant  at  the  lime  represents  and 
identifies  i.n  wriling  the  material  in  any  such 
iiiiormalion  or  documents  to  which  a  ciaim  of 
protection  may  be  asserted  under  Rule 
26(cl(7)  of  ihtf  Federal  Rules  of  Civil 
Procedure,  >ind  said  def.^nuant  marks  each 
pertinent  page  of  such  mcterial,  "Subject  to 
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any  such  transaction  before  furnishing  or 
requesting  such  information. 

2.  Affirmative  Obligations 

The  proposed  Final  Judgment  (Paragraph 
VII)  requires  that  the  defendant  furnish  a 


provides  all  the  relief  which  the  United  States      pursuant  to  the  Antitrust  Procedures  and 


sought  in  its  Complaint,  and  the  additional 
expense  of  litigation  would  not  result  in 
additional  public  benefit. 

IV 


Penalties  Act,  15  U.S.C.  1 16(h). 

Kevin  R.  Sullivan. 

Attorney,  United  States  Department  of 

Justice, 

T^np  P..  I.itxfnn. 
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cUim  of  protection  under  Rule  26(c)(7)  of  thr 
F.'der.il  Rules  of  Civil  Procedure,"  then  ten 
(10)  days  notice  shall  be  given  by  plaintiff  to 
dofendant  prior  to  divulging  such  material  in 
liny  lefjal  proceedings  (other  than  a  grand 
jury  proceeding)  to  which  defendant  is  not  a 
pdr«y. 
(X 

lurisdiction  is  retained  by  this  Court  for  the 
purpose  of  enabling  any  of  the  parties  to  this 
Kiiuil  Judgment  to  apply  to  this  Court  at  any 
time  for  such  further  orders  or  directions  as 
may  be  necessary  or  appropriate  for  the 
construction  or  the  carrying  out  of  this  Final 
ludgment,  for  the  modification  of  any  of  thi 
provisions  hereof,  for  the  enforcement  of 
compliance  herewith,  or  for  the  punishment 
of  violation  hereof. 

X 

Defendant  shall  require,  as  a  condition  of 
the  siile  or  disposition  of  all,  or  substantialU 
all.  of  the  assets  used  by  it  in  its  industrial 
nitrocellulose  business,  that  the  acquiring 
party  agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment,  and  that  such  agreement 
he  filed  with  the  Court. 

XI 

The  term  of  this  Final  Judgment  shall  be  ten 
(10)  years  from  the  date  of  entry. 

XII 

Entry  of  this  Final  Judgment  is  in  the  publii, 
interest. 
Dated: 


United  States  District  fudge. 

United  States  District  Court,  District  of  New 
Jersey 

Ciiil  Action  No. 

filed:  December  16, 1980, 

United  States  of  America,  plaintiff,  v 
Hvrcuhs  Incorporated.  Defendant. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the  Antitrusi 
Procedures  and  Penalties  Act  ("APPA"),  IS 
U.S.C.  Si  16(b)-(h),  the  United  States  of 
America  submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this  civil 
t<ntitrusl  proceeding. 

I 

The  l\.'ature  and  Purpose  of  the  Proceeding 

On  January  11, 1980,  the  Department  of 
Justice  filed  a  civil  antitrust  complaint  under 
Section  4  of  the  Sherman  Act  (15  U.S.C.  §  4) 
ulbging  that  the  defendant  violated  Section  i' 
of  the  Sherman  Act  (15  U.S.C.  S  2).  The 
Complaint  alleged  that  the  defendant  ha» 
attempted  to  monopolize  and  has 
monopolized  the  production  and  sale  of 
industrial  nitrocellulose  in  the  United  States 

The  Complaint  sought  equitable  relief  to 
prevent  continuing  violations  of  the  Sherm<-.r) 
Act  by  Hercules,  Inc.  ("Hercules"),  whick 
have  had  the  effect  of  restraining  actual  and 
potential  competition  in  the  production  and 
sale  of  industrial  nitrocellulose  in  the  United 
States. 


II 

Di'scnplion  of  the  Practices  Giving  Rise  to 
the  .Alleged  Violation  of  the  Antitrust  Laws 

Indusliial  nitrocellulose  is  used  in 
combination  with  other  chemicals  as  a 
bonding  agent  in  various  coatings.  Applied  in 
solutions,  industrial  nitrocellulose  forms 
hard,  smooth  finishes  known  for  their  short 
drying  time  and  attractive  appearance. 
industrial  nitrocellulose  is  widely  used  in 
wood  finishes,  lacquers,  paints,  primers, 
U'\(il(;  and  paper  coatings,  book  bindings, 
printing  inks,  cellophane  film,  coatings  and 
fingernail  polishes. 

Before  July  19~7,  Hercules  and  E.  I.  duPont 
lie  Nemours  and  Company.  Inc.  ("duPont") 
produced  and  sold  all  of  the  industrial 
nitrocellulose  used  in  the  United  Stales.  In 

1977  approxi.T.aiely  64  million  pounds  of 
industrial  nitrocellulose  were  sold  in  the 
United  States.  Hercules'  sales  accounted  for 
approximately  65  percent  of  1977  U.S.  sales, 
and  duPont's  sales  accounted  for 
approximately  35  percent  of  the  U.S.  total. 

On  July  19, 1977,  duPont  announced  its 
decision  to  discontinue  the  production  and 
sale  of  industrial  nitrocellulose  at  the  end  of 

1977.  This  decision  left  Hercules  as  the  sole 
domestic  nitrocellulose  producer. 

Shortly  after  the  duPont  announcement, 
foreign  industrial  nitrocellulose  producers, 
especially  those  based  in  Europe,  began  to 
consider  selling  th's  p.oduct  in  the  United 
Stales  in  competition  with  Hercules.  For  its 
part.  Hercules  did  not  have  sufficient 
capacity  to  supply  the  entire  U.S.  demand, 
and  was  considering  expanding  its 
production. 

Hercules'  first  effort,  before  it  decided 
whether  to  expand,  was  to  seek  to  ensure 
sufficient  siipplies  of  industrial  nitrocellulose 
at  reasonable  prices  for  the  short  term. 
Hercules  proposed  to  European  producers 
that  it  act  as  the  importer  for  all  European 
producers  interested  in  selling  industrial 
nitrocellulose  in  the  United  States.  After  that 
effort  was  abandoned,  Hercules  continued  to 
have  meetings  and  other  communications 
with  foreign  producers,  the  purpose  and 
iiffoct  of  which  were  to  control  the  price  of 
industrial  nitrocellulose  in  the  United  States. 
During  those  conimunications.  present  prices 
and  future  price  intentions  were  exchanged. 
In  the  last  quarter  of  19T7  and  throughout 

1978.  the  dry  weight  p.-:ce  of  substantially  all 
the  industrial  nitrocellulose  sold  by  Hercules. 
Societc  Nationale  des  Poudres  et  Explosifs 

{ "SNPE"),  and  Wolff  Walsrode  A.G. 
("Wolff")  was  stabilized,  exclusive  of  drum 
,ind  duty  costs. 

In  1978.  Hercules'  sales  accounted  for  more 
than  75  percent  of  the  industrial 
nitrocellulose  sold  in  the  United  States.  The 
balance  purchased  in  the  United  States  in 

1978  wus  produced  and  sold  by  foregin 
manufacturers  in  Europe  and  Japan.  In  that 
year,  Hercules  announced  a  plan  to  expand 
its  industrial  nitrocellulose  plant  capacity  by 
3D  million  po::nds.  by  mid-1980,  enough  to 
enable  Hercules  to  more  than  satisfy  the 
entire  American  demand  for  industrial 
nitrocellulose. 

The  Complaint  alleges  that  Hercules' 
actions  have  had  the  following  effects,  among 
others:  (a)  the  defepdant  has  monopolized 


and  continues  to  monopolize  the  industrial 
nitrocellulose  market  in  the  United  States;  (b) 
actual  and  potential  competition  in  the 
production  and  sale  of  industrial 
nitrocellulose  in  the  United  States  has  been 
restrained;  and  (c)  purchasers  of  industrial 
nitrocellulose  have  been  denied  the  benefits 
of  a  free  and  competitive  market. 

Ill 

,4.  E\pla nation  of  the  Proposed  Final 
Judgment 

The  United  States  ,ind  the  defendant  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after  compliance 
with  the  APPA,  15  U.S.C.  %  16(b)-(h).  The 
proposed  Final  Judgment  provides  that  its 
entry  does  not  constitute  any  evidence 
against  or  an  admisson  by  any  jpferty  with 
respect  to  any  issue  of  fact  or  law.  Under  the 
provisions  of  Section  2{e)  of  the  APPA,  the 
proposed  Final  Judgment  may  not  be  entered 
until  the  Court  determines  tiiat  entry  is  in  the 
public  interest. 

1.  Prohibited  Conduct 

Paragraph  IV(A)  of  the  proposed  Final 
Judgment  prohibits  the  defendant  from 
furnishing  to  or  requesting  from  any  other 
nitrocellulose  producer,  or  the  distributor  in 
the  United  States  for  such  producer, 
information  concerning  the  prices,  terms,  or 
other  conditions  of  sale  which  any 
nitrocellulose  producer  intends  to  charge,  or 
is  considering  submitting  to  any  actual  or 
prospective  purchaser  of  industrial 
nitrocellulose,  and  from  furnishing  to  or 
requesting  from  such  producer  and  distributor 
for  such  producer,  any  information 
concerning  industrial  nitrocellulose 
production  capacity,  excess  production 
capacity,  or  production  available  for  export. 
This  Paragraph  does  allow  price  and  capacity 
information  to  be  disseminated  to  the  public 
in  the  form  of  a  press  release,  public 
announcement,  or  written  notification  to  all 
or  to  a  class  of  customers. 

Paragraph  IV(B)  enjoins  Herrcules  from 
acting  as  a  distributor  or  agent  for  industrial 
nitrocellulose  produced  by  any  other 
nitrocellulose  producers. 

Paragraph  V  provides  that  nothing  in  the 
proposed  Final  Judgment  shall  be  applicable 
to  any  discussions  of  price  or  other  terms  and 
conditions  of  sale  offered  by  Hercules  to  any 
other  nitrocellulose  producer  or  offered  by 
any  other  nitrocellulose  producer  to  Hercules 
in  connection  with  a  bona  fide  purchase  or 
sale  of  industrial  nitrocellulose  between 
Hercules  and  such  other  nitrocellulose 
producer.  Bona  fide  situations  include  those 
which  are  the  result  of  temporary  inability  of 
a  producer  to  meet  the  demand  of  a  growing 
market,  shortage  or  cessation  of  supply 
capabilities,  interruption  of  manufacturing  or 
distribution  capabilities  because  of 
explosion,  fire,  accident,  strike,  or  other  work 
stoppage;  or  because  of  the  desire  or  need  of 
a  producer  to  obtain  a  type  of  industrial 
nitrocellulose  it  does  not  manufacture. 

Paragraph  VI  provides  that  the  Final 
Judgment  is  not  applicable  to  information 
furnished  or  requested  in  connection  with  a 
possible  acquisition,  sale  or  licensing 
situation,  provided  that  Hercules  is  required 
to  advise  the  Government  of  the  nature  of 
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quotas  to  the  companies  who  have 
applied  for  them,  DEA  will  take  into 
consideration  any  such  comments 
received  after  the  issuance  of  these 


Respondent  at  Silver  Spring,  Maryland, 
and  A08266733,  issued  to  the 
Respondent  at  Brooklyn,  New  York, 
should  not  be  revoked  for  reasons  stated 


Dated:  December  22, 1980. 
Peter  B.  Bensinger, 

Administrator.  Drug  Enforcement 
Administration. 
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any  such  transaction  before  furnishing  or 
requesting  such  information. 

2.  Affirmative  Obligations 

The  proposed  Final  Judgment  (Paragraph 
VII)  requires  that  the  defendant  furnish  a 
copy  of  the  Final  Judgment  to  each  of  its 
officers,  directors,  sales  managers,  and  to 
each  successor  of  those  persons  within  thirty 
(30)  days  after  each  successor  is  employed, 
together  with  a  statement  advising  each 
person  of  his  or  her  obligations  under  the 
Final  Judgment,  of  the  possible  disciplinary 
actions  for  non-compliance,  and  of  the 
availability  of  advice  from  the  company's 
legal  advisers.  Paragraph  VI  also  requires  the 
defendant  to  serve  on  the  plaintiff  within 
ninety  (90)  days  after  entry  of  the  Final 
Judgment,  and  annually  therafter,  an  affidavit 
as  to  the  fact  and  manner  of  its  complipnce 
with  Paragraph  VII.  Paragraph  VII  requires 
the  defendant  to  serve  plaintilT  with  certain 
information  concerning  bona  fide  purchases 
and  sales  of  industrial  nitrocellulose, 
including  the  identity  of  the  purchaser  and 
the  seller,  the  amount  of  industrial 
nitrocellulose  involved,  tlie  price,  and,  if 
Hercules  is  the  purchaser,  a  statement  of  the 
reason  for  the  purchase. 

Section  VID  of  the  Final  Judgment  will 
provide  the  Justice  Department  with  access, 
upon  reasonable  notice,  to  Hercules'  records 
and  personnel  in  order  to  determine 
Hercules'  compliance  with  the  Judgment. 
Paragraph  X  will  require  any  purchaser  of  all 
or  substantially  all  the  assets  used  by 
Hercules  in  its  nitrocellulose  business  to 
enter  an  agreement  to  be  bound  by  the 
provisions  of  the  Final  judgment.  anJ  to  file 
that  agreement  with  the  Court. 

3.  Scope  of  the  Proposed  Judgment 

The  proposed  Final  Judgment  wiil  i-emain 
in  effect  for  a  period  of  ten  (10)  years  from 
the  date  of  entry.  It  applies  to  the  defendant 
Hercules  and  to  all  other  persons  in  active 
concert  or  participation  with  any  of  them 
who  shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  se.'-vice  or 
otherwise. 

4.  Effect  of  the  Pwpo.^ed  J:ui_4.mnt  un 
Competition 

The  relief  in  the  proposed  Final  jud^i.ient  is 
designed  to  prevent  any  recurrence  ol  the 
activities  alleged  in  the  Complaint.  The 
prohibitive  language  of  tht  judgment  is 
designed  to  ensure  that  HlicuIcs  wi'l  act 
independently  in  deterr.iining  prices,  terms 
and  conditions  at  which  it  will  sell  or  offer  to 
sell  industrial  nitroceliulose.  It  will  also 
prevent  Hercules  from  controlling  the  ptice  or 
distribution  in  the  United  States  of  foreign- 
produced  industrial  nitrocellulose.  The 
affirmative  obligations  are  designed  to  ensure 
that  Hercules'  employees  are  aware  of  Iheir 
obligations  under  the  decree  in  order  to  avoid 
a  repetition  of  the  kinds  of  behavior  that 
occurred. 

The  Department  of  Justice  believes  that  the 
proposed  Final  Judgment  contains  adequate 
provisions  to  prevent  further  violations  by 
the  defendant  of  the  type  of  activities  upon 
which  the  Complaint  is  based.  The 
Department  believes  that  disposition  of  the 
lawsuit  without  further  litigation  is 
appropriate  because  the  proposed  Judgment 


provides  all  the  relief  which  the  United  States 
sought  in  its  Complaint,  and  the  additional 
expense  of  litigation  would  not  result  in 
additional  public  benefit. 

IV 

Procedures  A  vailable  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act  (15  U.S.C 
§  15)  provides  that  any  person  who  has  been 
injured  as  a  result  of  conduct  prohibited  by 
the  antitrust  laws  may  bring  suit  in  federal 
court  to  recover  three  times  the  damages 
suffered,  as  well  as  costs  and  reasonable 
attorneys  fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist  the 
bringing  of  such  actions.  Under  the  provisions 
of  Section  5(a)  of  the  Clayton  Act  (15  U.S.C. 
§  16(a)),  the  Judgment  has  r.o  prima  facie 
effect  in  any  subsequent  lawsuits  that  may  be 
brought  against  this  defendant. 

V 

Procedures  A  vailable  for  Modification  of  the 
Proposed  Judgment 

As  provided  by  the  Antitrust  Procedures 
and  Penalties  Act,  any  person  believing  that 
the  proposed  Final  Judgment  should  be 
modified  may  submit  written  comments  to 
Kevin  R.  Sullivan,  Antitrust  Division,  United 
Siatcs  Department  of  Justice.  Washington, 
DC.  20530  within  the  60-d.iy  period  provided 
by  the  Act.  These  commenis,  and  the 
Department's  responses,  will  be  filed  with  the 
Court  and  published  in  the  Federal  Register. 
All  comments  will  be  given  due  consideration 
by  the  Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the  p.'^oposed 
judgment  at  any  time  prior  to  entry.  The 
Judgment  provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the  parties 
may  apply  to  the  Court  for  any  order 
necessary  or  appropriele  for  its  modification, 
interpretation  or  enforcement. 

VI 

Alternatives  to  the  Proposed  Finu!  Judgmsr.t 

The  Department  considers  the  substantive 
language  of  the  Judgment  to  be  of  sufficient 
scope  a;id  effectiveness  to  make  lit;f;ation  on 
relief  unnecessary,  as  the  judgment  pi-ovides 
ifll  relief  which  reasonably  could  ha\  e  been 
i';^pecled  after  trial. 

The  Division  considered,  but  did  not 
propose,  relief  which  would  include 
divestiture  of  part  of  Hercules'  industrial 
nitrocellulose  production  capacity.  This 
possibility  was  not  prayed  for  in  the 
Complaint  and  was  not  requestd  from  the 
defendant  because  it  did  not  seem  warranted 
by  the  facts,  and  because  Hercules'  single 
plant  production  capacity  could  not 
practicably  be  divided. 

VII 

Determinative  Materials  and  Documents 

No  materials  or  documents  were 
considered  determinative  by  the  United 
States  in  formulating  the  proposed  Final 
Judgment.  Therefore,  none  are  being  filed 


pursuant  to  the  Antitrust  Procedures  and 

Penalties  Act,  15  U.S.C.  §  16(h). 

Kevin  R.  Sullivan, 

.Attorney.  United  States  Department  of 

Justice. 

Jane  C.  Luxton, 

Attorney.  United  States  Department  of 

Justice. 

[I  R  Doc.  B(HU4br  Fili-d  12-is»-80;  B:45  im| 
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Drug  Enforcement  Administration 

Quotas  for  Controlled  Substances  in 
Schedules  I  and  II 

AGENCY:  Drug  Enforcement 
Admin'Straticn,  Justice. 
ACTION:  Notice  of  Established  1981 
Aggregate  Production  Quotas. 

SUMMARY:  This  notice  estalishes  1981 
aggregate  production  quotas  for 
tetrahydrocannabinols,  a  Schedule  I 
substance,  and  dextropropoxyphene  and 
pethidine  intermediate-A,  Schedule  II 
substances,  as  requked  under  the 
Controlled  Substances  Act  of  1970. 
effective:  December  30. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Regulatory 
Control  Division.  Drug  Enforcement 
Administration,  Telephone:  (202)  633- 
1368. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  substances  Act  (21 
U.S.C.  826)  requires  the  Attorney 
General  to  estabhsh  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year,  Thiis  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  in 
accordance  with  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regnlatvons. 

On  November  7, 1980,  a  notice  of  the 
proposed  1981  aggregate  production 
quotas  for  tetrahydrocannabinols, 
dextropropoxyphene,  and  pethidine 
intermediate-A  was  published  in  the 
Federal  Register  (45  FR  74092).  All 
interested  parties  were  invited  to 
comment  on  or  object  to  these  proposed 
aggregate  production  quotas  on  or 
before  December  7, 1980. 

One  comment  was  received  from  Eli 
Lilly  and  Company  of  Indianapolis, 
Indiana,  concerning 
dextropropoxyphene.  Lilly  has 
expressed  concern  that  the  proposed 
1981  aggregate  production  quota  for  this 
substance  will  be  insufficient  to  meet 
total  U.S,  medical  needs.  Because  of  the 
uncertainty  attendant  to  the  control  of 
dextropropoxyphene  in  Schedule  II.  Lilly 
has  requested  that  comments  be 
continued  to  be  considered  by  DEA  after 
the  issuance  of  the  1981  maniifacturing 
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He  charged  as  mush  as  five  times  the 
legitimate  price  for  these  prescriptions. 
In  at  least  one  isatence,  Mr.  Goldberg 
"doctored"  a  prescrspfion  for  bis  own 
use  and  on  several  occasions,  he  himself 


Administrator  does  not  believe  that  a 
pharmacist  who  has  abused  the  trust 
placed  in  members  of  his  professiorts 
and  who  has  diverted  controlled 


Dated:  December  22. 1980. 
Peter  B.  Bensinger, 

Administrator,  Drug  Enforceaien: 
A  dminis  t  ration. 
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quotas  to  the  companies  who  have 
applied  for  them.  DEA  will  take  into 
consideration  any  such  comments 
received  after  the  issuance  of  these 
quotas.  However,  unless  extraordinary 
events  require  otherwise,  full 
consideration  of  them  will  be  deferred 
until  early  19^1,  when  the  quotas  for  ait 
Schedule  II  suBstances  are  reviewed 
and.  v\here  necessary,  revised.  No  other 
comments  and  no  requests  for  a  hearinj; 
relative  to  any  of  the  substances 
invoKed  were  received.  In  accordance 
with  §  1303.11(c)  of  Title  21  of  the  Code 
of  Federal  Regulations,  the 
Administrator  of  the  Drug  Enforcement 
Administration  has  determined  that  no 
hearing  relative  to  the  above  mentioned 
comment  is  necessary  at  this  time. 

Therefore,  Under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.C.  826),  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  Drug  Enforcemen! 
Administration  hereby  orders  that  the 
1981  aggregate  production  quotas  for 
dextropropoxyphene  and  pethidine 
intermediate-A,  expressed  as  anhydrous 
base,  and  tetrahydrocannabinols  be 
established  as  follows: 


1981 
aggregate 
Controlled  substarKB  production 

quota 
(grams) 

Te-anyc-'XannatHnols  (Schedule  I) 20,000 

De«i-op'opOjfyphene  (Schedule  II) iAJse.OOO 

pBtnd'ne  Intefmediate-A  (Schedule  II) 6.877,000 


DEA  will  review  the  above 
established  quotas  early  in  1981  to  take 
into  consideration  actual  1980  sales  and 
actual  December  31, 1980  inventories,  as 
weW  as  other  information  which  might 
be  available  to  DEA  at  that  time. 

Dated:  December  22, 1980. 
Peter  B.  Bensinger. 

Administrator.  Drug  Enforcemen! 
Administration. 

|fr,  ()(.r  80-40488  Filed  12-29-80.  8:45  i.ni| 
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(Docket  No.  60-31] 

Dennis  Stephen  Oddo,  D.D.S.; 
Revocation  of  Registrations 

On  October  7, 1980,  the  Administrator 
of  the  Drug  Enforcement  Administration 
[DEA]  issued  to  Dennis  Stephen  Oddo, 
D.D.S.  [Respondent],  Orders  to  Show 
Cause  as  to  why  DEA  Certificates  of 
Registration  AO8138605.  issued  to  the 


Respondent  at  Silver  Spring.  Maryland, 
and  A08266733,  issued  to  the 
Respondent  at  Brooklyn,  New  York, 
should  not  be  revoked  for  reasons  stated 
in  the  Orders  to  Show  Cause.  The 
Respondent,  through  counsel,  has 
waived  a  hearing  on  the  issues  raised  by 
the  Orders  to  Show  Cause. 

The  Administrator  has  considered  the 
investigative  File  and  the  record  of  these 
proceedings  and,  pursuant  to  the 
provisions  of  Title  21,  Code  of  Federal 
Regulations.  Sections  1301.54(e)  and 
1316.67,  hereby  publishes  his  final  order, 
based  upon  the  findings  of  fact  and 
conckisions  of  law  hereinafter  set  forth. 

The  Administrator  finds  that  on 
September  22. 1980,  in  the  Circuit  Court 
of  Montgomery  County,  State  of 
Maryland,  in  Docket  No.  23766,  the 
Respondent  was  convicted,  in  43  counts, 
of  violating  Section  286(a)(1).  Article  27, 
Annotated  Code  of  Maryland,  each  of 
such  counts  being  a  felony  offense 
relating  to  controlled  substances.  There 
are.  therefore,  lawful  or  statutory 
grounds  for  the  revocation  of  the 
Respondent's  registrations  under  Title 
21,  United  States  Code,  Section 
824(a)(2). 

The  Administrator  further  finds  that 
by  order  of  the  Board  of  Dental 
Examiners  of  the  State  of  Maryland, 
effective  January  4, 1980.  the 
Respondent's  license  to  practice 
dentistry  was  suspended,  thereby 
terminating  his  authority  to  prescribe, 
dispense  or  otherwise  handle  controlled 
substances  in  the  course  of  professional 
practice  in  that  State.  The 
Administrator,  therefore,  concludes  that 
there  is  an  additional  statutory  basis  for 
the  revocation  of  the  DEA  registration 
issued  to  the  Respondent  in  the  State  of 
Maryland.  21  U.S.C.  824(a)(3), 

Having  concluded  that  there  are 
statutory  grounds  for  the  revocation  of 
the  Respondent's  DEA  registrations,  and 
having  been  presented  no  legal  or 
factual  reasons  for  any  other 
determination,  it  is  the  Administrator's 
decision  that  DEA  Certificates  of 
Registration  AO8138605  and  A08266733. 
previously  issued  *.o  Dennis  Stephen 
Oddo,  D.D.S..  should  be  revoked, 
effective  immediately.  Accordingly, 
pursuant  to  the  authority  granted  to  the 
Attorney  General  by  21  U.S.C.  824,  and 
redelegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by  28 
CFR  §  0.100.  the  Administrator  hereby 
orders  that  the  Respondent's  DEA 
registrations  be.  and  they  hereby  are. 
revoked,  effective  immediately. 


Dated:  December  22, 1980. 
Peter  B.  Bensinger, 

Administrator.  Drug  Enforcement 
Administration. 

|FR  Di»    WV-4(M52  Filed  IJ-J^-riT,  H.}.".  .mi| 
BILLING  CODE  44)IM)9-M 


lOocket  No.  80-111 

Gold  Drugs,  Inc.;  Permission  To  Retain 
DEA  Registration 

On  April  15, 1980,  the  Administrator 
of  the  Drug  Enforcement  Administration 
[DEA]  directed  to  Gold  Drugs,  Inc. 
[Respondent]  of  Hartford,  Connecticut, 
an  Order  to  Show  Cause  proposing  to 
revoke  Respondent's  DEA  Certificate  of 
Registration  [AG6333252]  and  to  deny 
Respondent's  pending  application  for 
renewal  of  that  registration  for  reason 
that  Everett  Goldberg,  president  of  Gold 
Drugs,  Inc.,  had  been  convicted  of  felony 
offenses  relating  to  controlled 
substances.  The  Respondent,  through 
Counsel,  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause. 

Following  the  completion  of 
prehearing  procedures,  the  hearing  in 
this  matter  was  held  in  Washington, 
D.C,  on  June  11, 1980.  Administrative 
Law  Judge  Francis  L.  Young  presided. 
On  October  2, 1980,  Judge  Young  issued 
his  opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision.  No  exceptions  were  filed  and 
on  October  30. 1980.  pursuant  to  21  CFR 
1316.65,  he  transmitted  the  record  of 
these  proceedings  to  the  Administrator. 
The  record  contains,  inter  alia,  the 
Administrative  Law  Judge's  report  or 
opinion,  the  hearing  transcript,  the 
Administrative  Law  Judge's  orders  and 
rulings,  all  exhibits  which  had  been 
placed  in  the  record,  and  the  papers 
filed  by  the  respective  parties. 

The  Administrator  has  considered  this 
record  in  its  entirety  and,  pursuant  to  21 
CFR  §  1316.67,  hereby  Issues  his  final 
order  in  this  matter,  based  upon  findings 
of  fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

The  Administrative  Law  Judge's 
report  has  been  extremely  helpful  in  this 
matter.  Judge  Young  has  carefully 
identified  the  issues  and  has  clearly, 
thoroughly  and  fairly  summarized  the 
evidence  in  this  case.  The  Administrator 
hereby  adopts  the  recommended 
findings  of  fact  and  conclusions  of  law 
in  their  entirety. 

The  Administrator  finds  that  Mr. 
Goldberg  was  responsible  for  the 
diversion  of  large  quantities  of  Schedule 
II  controlled  substances.  He  knowingly 
filled  fraudulent  prescriptions  for  drugs 
such  as  Dilaudid,  Quaalude,  Percodan 
and  various  amphetamine  preparations. 
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In  administrative  proceedings  in 
which  the  Order  to  Show  Cause  alleges 
lack  of  state  authorization  to  handle 
controlled  substances,  this  agency  has 
consistently  held  that,  absent  a  showing 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


Additions  to  List  of  Eligible  Labor  Surplus 
Areas  Under  Executive  Orders  12073  and 
10582— June  1, 1980  through  May  31. 1961 

Lobar  Surplus  Area  and  Geographic 
Description 
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He  charged  as  mush  as  five  times  the 
legitimate  price  for  these  prescriptions. 
In  at  least  one  isstence,  Mr.  Goldberg 
"doctored"  a  preeciipiion  for  bis  own 
use  and  on  several  occasions,  be  himself 
authored  prescriptions  in  order  to 
maintain  the  appearance  of 
accountability  in  his  dispensing  records. 
These  illegal  activities  began  within 
weeks  of  the  date  on  which  Mr. 
Goldberg  opened  his  pharmacy  for 
business.  It  was  a  time  period  during 
which  Mr.  Goldberg  was  beset  by 
financial,  physical,  psychological  and 
family  problems.  These  activities 
resulted  in  Mr.  Goldberg's  arrest  and. 
ultimately,  his  guilty  plea  to  five  felony 
counts  charging  violations  of  the 
Connecticut  controlled  substance  laws. 
♦  Mr.  Goldberg  is  now  on  probation  and 
has  paid  a  $2,500.00  fine 

In  early  Januarj'  1978.  the  Connecticut 
Pharmacy  Commission  suspended  Mr. 
Goldberg's  license  as  a  registered 
pharmacist.  The  suspension  is  effective 
until  January  20, 1982.  The  Pharmacy 
Commission  has  permitted  Mr.  Goldberg 
to  continue  the  operation  of  the 
Respondent  pharmacy  through  the 
employment  of  another  pharmacist  who 
acts  as  the  pharmacist-manager  and 
who  is  responsible  for  the  lawful 
operation  of  the  pharmacy  business. 
Since  the  date  of  his  suspension  by  the 
Connecticut  authorities.  Mr.  Goldberg 
has  restricted  his  activities  to  the  retail 
merchandising  aspect  of  the  business — 
he  does  not  work  as  a  pharmacist. 

The  Administrator  concludes,  as  did 
the  Administrative  Law  Judge,  that  there 
is  a  lawful  statutory  basis  pursuant  to 
221  U.S.C  824(a){2)'for  the  revocation  of 
the  Respondent's  DEA  registration  and 
for  the  denial  of  its  pending  application 
by  reason  of  the  conviction  oi  its 
president  of  felony  offenses  relating  to 
controlled  substances.  The  conviction  of 
an  owner  or  officer  of  a  corporate 
registrant  is  sufficient  ground  for  the 
revocation  of  the  corporation's  DE.A 
registration.  In  the  Matter  of  LvnnUeld 
Drug.  Inc.,  Docket  No.  76-6.  42'FR  8435 
(1977);  Arenstein  v.  California  State 
Board,  71  Cal.  Rptr.  357.' 265  Cal.  App. 
179  (1968). 

The  illicit  activities  and  felony 
conviction  of  Mr.  Goldberg 
notwithstanding,  the  Administrative 
Law  Judge  felt  that  the  circumstances 
which  has  led  to  Mr.  Goldberg's 
violations  has  been  eliminated,  that  the 
threat  of  further  diversion  by  Mr. 
Goldberg  was  remote,  and  that, 
therefore,  the  pharmacy  should  be 
permitted  to  retain  its  DEA  registration. 

The  Administrator  reaches  the  same 
conclusion,  but  for  different  reasons 
than  those  discussed  by  the 
Administrative  Law  Judge.  The 


Administrator  does  not  believe  that  a 
pharmacist  who  has  abused  the  trust 
placed  in  mmnbers  of  his  professions 
and  who  has  diverted  controlled 
substances  to  individuals  whom  he 
knew  were  disposing  of  them  in  the 
illicit  market  should  be  entrusted  with 
the  responsibihty  for  matntainhig 
controlled  substances  within  the  closed 
system  of  distribution  envisaged  by  the 
Controlled  Substances  Aci  The  action 
of  the  Connecticut  Pharmacy 
Commission,  suspending  Mr.  Goldberg's 
license  and  requiring  him  to  hire  a 
pharamacist-manager,  has  provided  an 
opportunity  to  obser\'e  thai  the 
pharmacy  can  be  run.  lawfully  and 
regularly,  through  the  agency  of  this 
other  pharmacist.  The  pharamacist- 
manager  is  responsible  for  the  ordering, 
dispensing  and  security  of  the 
Respondent's  controlled  substances.  He 
must  see  that  dispensing  rec  uus  are 
accurately  kept,  that  a  true 
accountability  is  maintained,  and  thdl 
controlled  substances  are  dispensed 
only  pursuant  to  lawfully  issued 
prescriptions  in  usual  course  of  the 
pharmacy's  professional  activity.  The 
continued  employment  of  an 
independent  registered  pharmacist- 
manger  is  a  much  surei  way  to  protect 
the  public  than  to  speculate  that  Mr. 
Goldberg  is  unlikely  to  again  violate  the 
law. 

Accordingly,  it  is  the  Administrator's 
decision,  pursuant  to  the  discretion 
vested  in  him  by  21  U.S.C.  824  and  28 
CFR  §  0.100,  not  to  re\  oke  the 
Respondent's  DEA  registration  or  to 
deny  its  pending  application  for  renewal 
of  such  registration.  This  decision  is 
conditioned,  howe\-er.  upon  the 
maintenance  of  the  status  quo  with 
respect  to  the  employment  of  a 
pharmacist-manager  other  than  Mr. 
Goldberg.  In  the  event  that  this 
condition  is  violated,  or  if  there  is  any 
further  diversion  of  controlled 
substances  from  the  Respondent 
pharmacy,  the  Administrator  will  not 
hesitate  to  order  the  immediate 
revocation  of  the  Respondent's 
registration,  based  upon  its  presidents 
conviction. 

After  Mr.  Goldberg's  license  to 
practice  pharm.acy  has  been  restored  by 
the  Connecticut  authorities,  and  once 
there  has  been  an  adequate  period  of 
time  in  which  to  observe  Mr.  Goldberg, 
working  as  a  pharmacist  in  conjunction 
with  the  pharmacist-manager,  the 
Administrator  will  consider  an 
application  to  vacate  the  condition 
imposed  by  this  order. 


Dated.  December  22. 1980. 
Peter  B.  Bensinger, 

Administrator.  Drug  Enforceweni 
A  d minis  t  ration. 

iVK  D.w   MH0543  nM  12-  2»-m  MS  dtrH 
BILLING  CODE  441(M)9-4I 


[Docket  No.  80-28) 

Marshaii  S.  Tuck,  M.D.;  Revocatloiit  of 
Registration 

On  August  22. 1980,  the  Administrator 
of  the  Drug  Enforcement  Administration 
IDEA]  issued  to  Marshall  S.  Tuck.  M.D. 
JRespondent],  an  Order  to  Show  Cause 
proposing  to  revoke  the  Respondents 
DEA  Certificate  of  Registration. 
AT1479939.  for  reason  that  the 
Respondent  was  not  licensed  to  practice 
medicine  in  the  State  of  Arizona  and 
was  not.  therefore,  authorized  to 
prescribe,  dispense,  administer  or 
otherwise  handle  controlled  substances 
under  the  laws  of  that  State. 
Simultaneously,  citing  his  finding  of 
imminent  danger  to  the  public  health 
and  safely,  the  Administrator  ordered 
the  immediate  suspension  of  the 
Respondent's  registration  pending  a 
final  determination  in  these  proreedings. 

In  a  two-sentence  letter  dated 
September  23, 1980,  the  Respondent,  p-c 
se,  requested  a  hearing  on  the  issues 
raised  by  the  Order  to  Show  Cajse. 

By  Order  dated  October  3,  19S0.  the 
Administrative  Law  Judge  noted  that  the 
only  ground  stated  in  the  Order  to  Shcu 
Cause  in  support  of  the  proposed 
revocation  seemed  to  present  only  an 
issue  of  law  and  granted  Government 
counsel  an  opportunity  to  file  e  motion 
for  summary  judgment.  The  ordrr  a'so 
provided  that  the  Respondent  was  to 
have  an  opporhinity  to  file  a  response  or 
opposing  motion.  Government  counsel 
filed  a  Motion  for  Summary'  Disposition 
on  October  20, 1980.  No  response  has 
been  received  from  the  Respondent  and 
the  period  of  time  provided  him  for  the 
filing  of  same  has  expired. 

The  Government's  motion  was  ' 

supported  by  a  certification  of  the 
Associate  Executive  Director  of  the 
Arizona  State  Board  of  Medical 
Examiners  attesting  to  the  fact  that  as  of 
October  7, 1980.  the  Respondent  was  not 
licensed,  either  as  a  physician  or  a 
physician's  assistant,  in  the  State  of 
Arizona.  The  Respondent  is  not, 
therefore,  a  practitioner  authorized  to 
dispense  or  conduct  research  with 
controlled  substances  under  the  laws  of 
Arizona.  Accordingly.  DEA  is  without 
statutory  authority  to  register  the 
Respondent  in  Arizona  and  must 
terminate  his  registration.  21  U.S.C. 
823(f). 
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in  favor  of  the  lowest  offer  by  a 
domestic  supplier,  provided  that  the 
domestic  supplier  undertakes  to  produce 
substantially  all  of  the  materials  in 
areas  of  substantial  unemployment,  as 


Pension  and  Welfare  Benefit  Programs 
[Application  No.  D-2219) 

United  Cotton  Goods  Company,  Inc^ 
Employee  Stock  Ownership  Plan; 


from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  counsel  for 
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In  administrative  proceedings  in 
which  the  Order  to  Show  Cause  alleges 
lack  of  state  authorization  to  handle 
controlled  substances,  this  agency  has 
consistently  held  that,  absent  a  showing 
that  such  state  authorization  in  fact 
exists,  the  DEA  is  without  statutory 
authority  to  issue  or  maintain  a 
registration.  In  such  cases,  if  a  hearing  is 
requested,  the  proceedings  may  be 
terminated  summarily,  that  is,  without 
an  evidentiary  hearing,  once  it  is 
determined  or  established,  on  the 
record,  that  the  prerequisite  state 
authority  is  lacking.  See,  James 
Waymon  Mitchell.  Dk.  79-16.  44  FR 
71466  (1979);  Alfred  Tennyson 
Smurthwaite.  Dk.  77-29,  43  FR  11873 
(1978);  John  W.  Whitenight.  D.  O..  Dk. 
77-30,  43  FR  28259  (1978);  and  David 
Sachs.  M.D.,  Dk.  77-2,  42  FR  29112 
(1977). 

It  is  settled  law  that  when  no  fact 
question  is  involved  or  the  facts  are 
agreed,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence,  cross  examination  of 
witnesses,  and  the  like,  is  not 
obligatory — even  though  a  pertinent 
statute  prescribes  a  hearing.  In  such 
situations,  the  rational  is  that  Congress 
does  not  intend  for  administrative 
agencies  to  perform  meaningless  tasks. 
United  States  v.  Consolidated  Mines 
and  Smelting  Co..  Ltd..  455  F.  2d  432.  453 
(9th  Cir.  1971). 

In  this  case,  Government  counsel  has 
provided  documentary  evidence 
establishing  that  the  Respondent  is  not 
licensed  to  practice  medicine  in  the 
State  of  Arizona  and  that  he  is  not, 
therefore,  authorized  to  administer, 
dispense,  prescribe  or  otherwise  handle 
controlled  substances  under  the  laws  of 
that  State.  The  Administrative  Law 
Judge  has  recommended  that  the 
Respondent's  registration  be  revoked. 
The  Administrator,  after  considering  the 
record  of  this  matter,  concurs,  in  all 
respects,  with  the  recommendations  of 
the  Administrative  Law  Judge. 

Accordingly,  pursuant  to  the  authority 
granted  to  the  Attorney  General  by  21 
U.S.C.  824,  and  redelegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  by  28  CFR  §  0.100,  the 
Administrator  hereby  orders  that  DEA 
Certificate  of  Registration  AT1479939, 
previously  issued  to  Marshall  S.  Tuck, 
M.D..  be,  and  it  hereby  is,  revoked, 
effective  immediately. 

Dated:  December  22. 1980. 
Peter  B.  Bensinger, 

Administrator.  Drug  Enforcement 
Administration. 

|FR  Doc.  80-40544  Filed  12-29-«);  8  45  ,inil 
BIUING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Additions  to  Annual  List  of 
Labor  Surplus  Areas 

agency:  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  announce  a  determination  by  the 
Department  to  add  12  areas  to  the  list  of 
labor  surplus  areas  effective  December 
1,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Higgins,  Assistant  Chief. 
Division  of  Labor  Market  Information. 
601  D  Street  MW.,  Washington,  D.C. 
20213  (202-376-6263). 
SUPPLEMENTARY  INFORMATION:  The 
areas  described  below  have  been 
classified  by  the  Assistant  Secretary  for 
Employment  and  Training  as  labor 
surplus  areas  for  purposes  of  Executive 
Orders  12073  and  10582  pursuant  to  20 
CFR  e54.5(c)  and  added  to  the  "Listing 
of  Eligible  Labor  Surplus  Areas"  for  June 
1, 1980.  through  May  31. 1981,  effective 
December  1, 1980. 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  this  Order  for 
classifying  and  designating  areas  which 
are  labor  surplus  areas.  Under  Executive 
Order  10582,  executive  agencies  may 
reject  bids  or  offers  of  foreign  materials 
in  favor  of  the  lowest  offer  by  a 
domestic  supplier,  provided  that  the 
domestic  supplier  undertakes  to  produce 
substantially  all  of  the  materials  in 
areas  of  substantial  unemployment,  es 
defined  by  the  Secretary  of  Labor.  Areas 
of  substantial  unemployment  are 
defined  by  Department  of  Labor 
regulations  as  labor  surplus  areas  at  20 
CFR  654.13. 

The  Department's  labor  surplus  area 
classification  procedures  are  set  forth  at 
20  CFR  Part  654.  Subpart  A.  The 
regulations  require  that  the  Assistant 
Secretary  for  Employment  and  Training 
classify  labor  surplus  areas  and  publish 
the  labor  surplus  areas  together  with 
corresponding  geographic  descriptions. 
Accordingly,  the  following  additions  to 
the  list  of  labor  surplus  areas  are 
published  for  the  use  of  all  Federal 
departments  and  agencies  in  directing 
procurement  activity. 


Additions  to  List  of  Eligible  Labor  Surplus 
Areas  Under  Executive  Orders  12073  and 
10582— June  1, 1980  through  May  31. 1981 

Labor  Surplus  Area  and  Geographic 
Description 

Alabanw: 

Morgan  County — Morgan  County 

North  Carolina: 
Person  County — Person  County 

Ohio: 
Ashtabula  County— Ashtabula  County 
Crawford  County — Crawford  County 
Defiance  County — Defiance  County 
Balance  of  Lucas  County — Lucas  County 

less  Toledo  City 
Paulding  County — Paulding  County 
Shelby  County— Shelby  County 
Toledo  City— Toledo  City 
Williams  County — Williams  County 
Wyandot  County— Wyandot  County 

Pennsylvania 
Balance  of  Montgomery  County — 
Montgomery  County  less  Abington 
Township  and  Lower  Merion  Township 
Signed  at  Washington,  D.C.  the  Otb  day  of 

December  1980. 

Ernest  G.  Green, 

Assistant  Secretary  for  Employment  and 

Training. 

|l  R  Uoc,  BCMOiUH  Filed  12-29-80;  8:43  am| 
BILLING  COOE  451Q-30-M 


Labor  Surplus  Area  Classifications 
Under  Executive  Ordersl2073  and 
10582;  Additions  to  Annual  List  of 
Labor  Surplus  Areas 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice, 

summary:  The  purpose  of  this  notice  is 
to  announce  a  determination  by  the 
Department  to  add  19  areas  to  the  list  of 
labor  surplus  areas  effective  October  1. 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Higgins.  Assistant  Chief. 
Division  of  Labor  Market  Information, 
601  D  Street,  NW..  Washington,  D.C. 
20213  (202-376-6263). 
SUPPLEMENTARY  INFORMATION:  The 
areas  described  below  have  been 
classified  by  the  Assistant  Secretary  for 
Employment  and  Training  as  labor 
surplus  areas  for  purposes  of  Executive 
Orders  12073  and  10582  pursuant  to  20 
CFR  654.5(c)  and  added  to  the  "Listing 
of  Eligible  Labor  Surplus  Areas"  for  June 
1, 1980.  through  May  31. 1981,  effective 
October  1, 1980. 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  this  Order  for 
classifying  and  designating  areas  which 
are  labor  surplus  areas.  Under  Executive 
Order  10582,  executive  agencies  may 
reject  bids  or  offers  of  foreign  materials 
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United.  As  of  August  31. 1979.  the  net 
worth  of  United  was  $6,245,965  or  $22.57 
per  share.  Earnings  for  the  fiscal  year 
after  taxes  were  $905,073  or  $3.27  per 


all  of  Angelica's  shares  of  United  stock 
on  November  1.  1980,  at  a  discount  price 
of  $27.00  per  share.  The  total  cost  to 
United  for  such  redemption  was 


Note  payable  over  a  five  year  period 
with  interest  at  ten  (10)  percent  per 
annum.  It  is  anticipated  that  the 
expenses  of  the  transaction  will  be  paid 
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in  favor  of  the  lowest  offer  by  a 
domestic  supplier,  provided  that  the 
domestic  supplier  undertakes  to  produce 
substantially  all  of  the  materials  in 
areas  of  substantial  unemployment,  as 
defined  by  the  Secretary  of  Labor.  Areas 
of  substantial  unemployment  are 
defined  by  Department  of  Labor 
regulations  as  labor  surplus  areas  at  20 
CFR  654.13. 

The  Departments  labor  surplus  area 
classification  procedures  are  set  forth  at 
20  CFR  Part  654,  Subpart  A.  The 
regulations  require  that  the  Assistant 
Secretary  for  Employment  and  Training 
classify  labor  surplus  areas  and  publish 
the  labor  surplus  areas  together  with 
corresponding  geographic  descriptions. 
Accordingly,  the  following  additions  to 
the  list  of  labor  surplus  areas  are 
pubhshed  for  the  use  of  all  Federal 
departments  and  agencies  in  directing 
procurement  activity. 

Additions  to  List  of  Eligible  Labor  Surplus 
Areas  Under  E.xeculive  Orders  12073  and 
10582 

June  1. 1980  through  May  31.  1981. 

Labor  SurpLs  A.'po.  end  Gr.'^.i.'riiphic 
Description 

Illinois 

Whiteside  Cour.ty.  Whiteside  Counly. 
Michigan 

Balance  of  Eaton  County.  Eaton  County 

less  Lansing  City  (pari). 
Balance  of  Ingham  Counly,  lngh.3m  County 
less  East  Lansing  City  and  I>ansing  City 
(part). 
Balance  of  Kent  Counly.  Kent  Counly  less 
Grand  Rapids  City  and  Wyori^ing  City. 
Lincoln  Park  City.  Lincoln  Park  Ci<y  in 

Wayne  County. 
Balance  of  Sagindw  County.  S;tginavv 

County  less  Saginaw  City. 
Balance  of  Washtenaw  Counly. 

Washtenaw  Counly  less  Ann  Arbor  Cily. 
Wyoming  City.  \'i  yoming  City  in  Kent 
County. 
Sew  York 

Chemung  Coi.r.I_\    Chomur.g  Counly  . 
Orange  County.  Orsnge  County. 
Orleans  Co-.-nty.  Orleans  County 
Ohio 

Elyria  City  Elyna  Cily  in  l.oi;>in  County. 

Erie  County.  Ene  Counly. 

Huron  County.  Huron  Counly. 

Lorain  City.  Lo:ain  City  in  Lorain  County. 

Balance  of  Lorain  County.  Lorain  County 

less  Elyria  and  Lorain  Citi'^s. 
Marion  County.  Kfd.-'on  County. 
Medina  Counly.  Nfed.na  Counly. 
Balance  of  Summit  County,  Summll  County 

less  Akron  Ci!y. 
Signed  at  Washington.  DC  the  Z-i\h  Jay  of 
November.  1980. 
Ernest  G.  Green, 

Assistant  Serrefcry  for  Employ nwnt  and 
Training. 

|FR  Dot  80-l<!3.)9  FVd  3C-29-fiO,  b  45  oir.l 
BILLING  CODE  4StO-30-U 


Pension  and  Welfare  Benefit  Programs 
[Application  No.  D-22t9) 

United  Cotton  Goods  Company,  tnc^ 
Employee  Stock  Ownership  Plan; 
Griffin,  Georgia;  Proposed  Exemption 
for  Certain  Transactions 

AGENCY:  Department  of  Labor 
action:  Notice  of  Proposed  Exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt,  effective  December  30,  1980:  (1) 
the  sale  by  the  United  Cotton  Goods 
Company.  Inc.  Emplojee  Stock 
Ownership  Plan  (the  Plan)  of  56.109 
shares  (the  Plan  Shares)  of  the  common 
stock  of  United  Cotton  Goods  Company. 
Inc,  (United)  to  Doag  Georgia.  Inc. 
(Georgia),  for  cash  and  a  note  of  Georgia 
(the  Purchase  Money  Kole);  (2)  the 
extension  of  credit  by  the  Plan  to 
Georgia;  and  (3)  the  guarantee  of 
payment  on  the  Purchase  Money  Note 
by'Doag  USA.  Inc.  (US.A).  the  parent  of 
Gerogia.  The  proposed  exemption,  if 
granted  would  affect  United,  Georgia, 
USA.  the  participants  and  benefificaries 
of  the  Plan  and  other  persons 
participating  in  the  transaction. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  February  6. 
1981. 

ADDRESS:  All  written  co,".iments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W..  Washington, 
D.C.  20216,  Attention:  .Application  No. 
D-2219.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue.  N.W..  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  R.  Antsen  of  the  Department. 
Telephone  (202)  523-6915.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  iS 

hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a).  406(b)(1)  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 


from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  counsel  for 
United  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)  (2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  Effective 
December  31, 1978.  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  an  employee  stock 
ownership  plan  established  effective 
September  1. 1975.  The  assets  of  a  prior 
frozen  profit  sharing  plan  were 
transferred  to  the  Plan  on  its  effective 
date  so  the  Plan  contains  both  employer 
securities  and  a  segregated  fund 
containing  the  assets  of  the  prior  profit 
sharing  plan.  As  of  August  31. 1980.  the 
Plan  had  assets  of  approximately 
81,944,000  and  240  participants.  The 
corporate  trustee  of  the  Plan  is  the 
Commercial  Bank  and  Trust  Company. 
(Commercial).  Commercial  is  a  directed 
trustee  with  all  instiiictions  regarding 
purchase  or  sale  of  United  stock  coming 
from  the  Plan's  Administrative 
Committee.  The  Administrative 
Committee  is  composed  of  A.  L.  Blanton 
(Blanton),  J.  Frank  Stovall  Ptoval!)  and 
Joyce  M,  Jones  (Jones),  all  of  whom  are 
officers,  directors  and/or  employees  of 
United.  However,  pursuant  to  a 
resolution  of  the  Board  of  Directors  of 
United,  Commercial  will  be  designated 
as  having  complete  fiduciary 
responsibility  with  respect  to  this 
transaction.  This  responsibility  will 
include:  (1)  evaluating  the  terms  and 
conditions  of  the  Purchase  Money  Note 
and  (2)  determining  whether  the  sale  of 
the  Plan  Shares  is  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plan. 

2.  United  is  a  closely  held  corporation 
engaged  in  the  business  of  importing, 
manufacturing  and  selling  textile 
products  to  hospital,  physicians,  hotels. 
motels  and  linen  supply  companies. 
United's  principal  place  of  business  is 
Griffin,  Georgia,  There  is  no  public 
trading  market  for  the  common  stock  of 
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c.  USA  will  be  precluded  from 
upstreaming  any  fur.ds  from  United 
other  than  ih,:5se  that  nu^y  result  fiom 
tax  saving:-:  lor  a  period  oi  two  ye.irs 
and  thereafter  only  if  such  tdndh-o 


of  the  notice  of  pendency  of  the 
exemption  as  published  in  the  Federal 

Register  and  inform  thf,  ;ritere-:.'cd 
persons  ei'  th^'ir  right  tu  cu.Tinie:.;  i/id 
the  right  to  requeet  a  hedriqg  wiihin  iItk 


should  state  the  reasons  for  the  writer's 
interest  in  the  pend.r.g  exemption. 
Cuni.nieiit^,  received  w;ii  be  available  fur 
public  liispactian  with  tlie  application 
for  exemption  at  the  address  set  fci  th 
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United.  As  of  August  31, 1979.  the  net 
worth  of  United  was  $6,245,965  or  $22.57 
per  share.  Earnings  for  the  fiscal  year 
after  taxes  were  $905,073  or  S3. 27  per 
share. 

3.  On  November  2. 1980,  United  had 
issued  and  outstanding  229,022  shares  of 
common  stock,  of  which  149,381  shares 
or  sixty  five  (65)  percent  were  held  by 
Blanton  and  Stovall,  the  principals  of 
United,  and  their  immediate  families. 
The  remaining  shares  and  their 
percentage  of  the  total  issued  and 
outstanding  shares  of  United  were  held 
as  follows:  (1)  the  Plan  Shares — twenty 
five  (25)  percent;  (2)  three  United 
employees  (including  Jones) — 15.925 
shares  or  seven  percent;  and  (3)  twenty 
six  (26)  minority  shareholders  each 
owning  less  than  3,000  shares— 7.498 
shares  or  three  percent. 

4.  The  proposed  transaction  was 
described  in  an  agreement  (the 
Agreement  and  Plan  of  Merger)  which 
was  executed  by  the  parties  on  October 
24. 1980.  The  Agreement  and  Plan  of 
Merger  states  that  the  transaction 
involves  the  acquisition  by  merger  of 
United  by  Doag  Griffin,  Inc.  (Griffin).  It 
is  anticipated  that  the  effective  date  of 
the  merger  (Effective  Date)  will  be 
December  30, 1980.  The  su.rviving 
corporate  entity  will  retain  the  name 
United. 

5.  Griffin  is  a  wholly  owned 
subsidiary  of  Georgia  which  in  turn  is  a 
wholly  owned  subsidiary  of  USA.  All 
three  Doag  corporations  are 
incorporated  in  Georgia.  All  outstandin<i 
and  issued  stock  of  USA  is  owned  by 
Doag  Warenhandels,  a  Republic  of  VVf  m 
Germany  corporation  having  its 
principal  office  in  Hamburg,  Germany, 
and  whose  stock  is  traded  on  both  the 
Hamburg  and  Berlin  stock  exciianges. 

6.  Prior  to  November  2, 1980,  Angelic. i 
Corp.  (Angelical,  an  entity  unrelated  to 
ariy  of  ;he  parties  to  this  trHnstK:tion. 
had  been  a  m.in')riiy  shareholder  (if 
United  and  held  ,V1,208  shares  of  Uiiilt'd 
con^mon  stock.  In  seeking  to  implement 
the  Ag.^'eement  and  Plan  of  Merger,  the 
management  of  United  was  advised  b\ 
.-\p.geii':a  that  Ange,i>:H  would  not 
consent  'o  the  Agreement  ami  Plan  of 
Merger  unless  ;i  could  be  guiirariteed  b\ 
September  30, 1380,  that  the  tran.saction 
would  close  in  one  of  two  specified 
fiscal  periods.  Angelica  was  niutivrited 
by,  among  other  reasons,  its  desire  to 
book  the  entire  transaction  in  the  .-.ime 
fiscal  year  that  it  conlem.plated  losses 
from  a  change  in  its  accounting 
procedures.  Since  absolute  assurancf^s 
could  not  be  given  io  Angelica  of  such  a 
closing  and  since  their  dissent  could 
preclude  a  closing,  a^anagem.eut  of 
United  negotiatied  with  Angelica  on 
September  30, 1980.  to  redeem  for  cash 


all  of  Angelica's  shares  of  United  stock 
on  November  1.  1980,  at  a  discount  price 
of  $27.00  per  share.  The  total  cost  to 
United  for  such  redemption  was 
$1,463,616. 

7.  In  order  to  defray  the  impact  on 
United  of  such  redemption,  Georgia  has 
agreed  to  contribute  $1,000,000  to  the 
capital  of  United  on  February  10, 1981 
by  the  purchase  of  additional  common 
stock  of  United  and  the  pledge  of  such 
stock  as  additional  collateral  for  the 
Purchase  Money  Note.  This  redemption, 
in  addition  to  allowing  the  transaction 
to  be  consummated,  results  in  an 
increase  in  the  purchase  price  being 
paid  all  other  United  shareholders  of 
approximately  $1.55  per  share.  The  Plan 
will  receive  approximately  $85,000  more 
from  the  proposed  transaction  as  a 
result  of  the  redemption  of  Angelica's 
stock. 

8.  Pursuant  to  the  agreement  and  Plan 
of  Merger,  Griffin  will  be  merged  into 
United  with  each  issued  and 
outstanding  share  of  common  stock  of 
United  being  converted  into  and 
exchanged  for  either  cash,  or  cash  and  a 
participation  in  the  Purchase  Money 
Note  equal  to  that  percentage  of  stock 
ownership  covered  by  the  Purchase 
Money  Note.  Each  share  of  common 
stock  of  Griffin  will  be  converted  into 
and  exchanged  for  one  share  of  United 
common  stock.  As  a  result  of  the  merger. 
United  uil!  become  a  wholly  owned 
subsidiary  of  Georgia. 

9.  Based  on  the  results  of  a  certified 
audit  of  United,  prepared  by  Touche 
ross  &  Co.,  for  its  fiscal  year  ended 
August  31.  1980,  the  purchase  price  for 
all  shares  of  United  has  been 
established  as  $8,093,725.  When  this 
amount  is  rounded  to  a  per  share  value 
each  sh.ire  of  United  common  stock  will 
have  a  value  of  $3."). 34.  The  purchase 
price  for  each  share  of  United  reflects  an 
increase  in  the  per  share  value  of  $12.77 
from  the  1979  audit  valuation.  This 
amuun!  will  be  reduced  by  the  expense, 
of  the  transaction  which  shall  "le  borne 
proportionately  hy  the  shareholders  of 
United.  It  has  been  represented  that  the 
maxiniiirr.  projections  for  such  expenses 
will  no!  exceed  sixty  five  (65)  cents  per 
share.  Therefore,  the  net  ';ale  price  to  .-i!l 
shai-eliolders  of  United,  including  the 
Plan,  vvl!!  be  not  less  than  $34.69  per 
sh.-ire 

10.  Ilie  terms  of  thu  .\greement  and 
I'ian  of  Merger  provide  that  all 
sliarehi/  le.'-s  of  United,  except  as  noted 
below,  will  be  trea!ed  equally.  The 
method  of  payment  for  the  respective 
slock  interests  wiil  he  twenty-n.r.a  (29) 
percent  'p.  cash  on  the  F.ffective  Date  of 
the  Agreement  and  Plan  of  Merger  and 
the  balance  represented  by  a 
partiripation  in  the  Purchase  Money 


Note  payable  over  a  five  year  period 
with  interest  at  ten  (10)  percent  per 
annum.  It  is  anticipated  that  the 
expenses  of  the  transaction  will  be  paid 
from  the  funds  received  on  the  Effective 
Date  of  the  Agreement  and  Plan  of 
Merger  and  charged  to  the  separate 
accounts  of  the  United  Shareholders  in 
proportion  to  their  respective  stock 
interests. 

11.  As  set  forth  in  paragraph  3  above, 
twenty-six  (26)  shareholders,  some  of 
whom  are  employees  of  United,  own  a 
total  of  7.498  shares  of  United's  common 
stock.  In  order  to  accommodate  this 
proposed  transaction  without  the        , 
necessity  of  registering  the  Purchase 
Money  Note  under  the  Securities  Act  of 
1933  and  complying  with  the  Trust 
Indenture  Act  as  a  part  of  such 
registration,  thereby  incurring  additional 
costs  and  delays,  the  Agreement  and 
Plan  of  Merger  provides  that  these 
minority  shareholders  will  receive  full 
cash  payment  for  their  stock  on  the 
Effective  Date. 

12.  The  Purchase  Money  Note  will  be 
secured  by  the  guaranty  of  USA  and  the 
pledge  of  all  of  the  issued  and 
outstanding  stock  of  United  with 
Commercial,  an  independent 
commercial  bank,  as  escrow  agent.  The 
escrow  agreement  (Escrow  Agreement) 
states  that  holders  of  the  Purchase 
Money  Note  shall  exercise  their  rights 
and  remedies  through  a  person  or 
persons  designated  as  the  Holders 
Representatives.  Blanton  and  Stovall 
have  been  designated  as  the  Holders 
Representatives.  In  addition, 
Commercial  has  been  designated  a 
Holders  Representative  insofar  as  the 
Plan  is  concerned.  Accordingly, 
Commercial,  in  the  event  of  a  breach  of 
any  of  the  terms  or  conditions  of  the 
Purchase  Money  Note,  shall  have  the 
unilateral  authority  to  initiate  action  to 
protect  the  Plan's  interests.  In  the  event 
of  a  default,  any  of  the  Representatives 
would  notify  Commercial,  who,  in  turn, 
shall  make  a  written  demand  upon 
Georgia.  Such  written  demand  would 
notify  Georgia  of  the  acceleration  of  the 
Purchase  Money  Note  and  would 
demand  payment  of  all  accrued  interest 
and  unpaid  principal  remaining  on  the 
Purchase  Money  Note  within  ten  (10) 
days  of  such  notice.  In  addition  to  the 
normal  safeguards  present  in  a  security 
arrangement  of  this  type,  additional 
safeguards  will  be  provided  as  follov\s: 

a.  Existing  management  (Messrs. 
Blanton  and  Stovall)  will  be  retained 
under  five  year  incentive  empl.j  .mont 
agreements,  including  representali^  n  on 
the  Board  of  Directors  of  United. 

b.  The  employment  agreements 
provide  that  existing  management  will 
retain  operational  control  of  United. 
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exemption  would  allow  a  life  insurance 
company  to  direct  the  allocation  of 
assets  of  employee  pension  plans  among 
certain  investment  funds,  including 
separate  accounts  maintained  by  such 


Council  of  Life  Insurance  are 
collectively  referred  to  in  this  notice  as 
the  "applicants").  The  applications  were 
filed  pursuant  to  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  and 

in  .-jr-r-nrHr-inrp  With  the  nrOCedurBS  SCt 


Pooled  separated  accounts  are 
accounts  established  for  a  number  of 
plans  each  of  which  has  an  interest  in 
the  account.  When  a  plan's  funds  are 
allocated  to  a  pooled  separate  account, 
the  olan  is  usually  credited  with  units  of 
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c.  USA  v\  ill  be  precluded  from 
upstreaming  any  funds  from  United 
other  than  ihose  that  nu^y  result  l",om 
tax  savLngs  for  a  period  'A  two  years 
and  therecit'ter  only  if  such  iu;:dir:g 
tiausfers  do  noi  result  iri  ti.e  nei  v\oVth 
of  United  dropping  below  an  sm.ount 
equal  to  t'-vire  the  amount  of  the  then 
outstanding  principal  balance  an.d 
rem.aining  interest  du:?  on  the  Purchi-se 
Money  Nule. 

d.  At  the  end  of  each  fiscal  year, 
Uiiited  wiil  be  required  to  have  a 
minimum  of  S.")  OOO.C'<'JO  working  capital 
and  a  ratio  cf  current  i-scts  to  cu.-ront 
liabil'l.^s  fr  .(Ual  tc  the  lower  of  [i]  2  lo  1 
or  (li)  '.':  ''ed's  ratio  at  August  3],  I'^BO  (3 
to  \). 

J  3.  hi  sur.  .r;ary,  the  applicant 
represents  that  the  staiuiory  cirtciia 
coiitaiiied  m  section  408(^1  cf  the  A(.t 
have  been  satisfied  as  folio ws:  (a'  the 
Administrative  Corr.miltee  represents 
that  the  Plan  is  recti.  1:.^^  cqu^l 
treaimen'.  Ain  all  ot!ier  shaie'-o'dcrs  vi 
United  (exc  tp'  for  thcEC  sme'l 
sh  iieholders  who  v.-;li  be  receiving  a 
Cc^sh  only  di-1r-bu'ica  en  the  Effective 
D'^te);  (b)  the  price  per  sh*ire  represen.s 
a  pi  ice  eycr':ding  thai  price  paid  ':i  nrior 
transactions  iin-civing  Uniiod  ccn-.Ton 
stock  and  Eubstdnliai'y  excf  eds  f  ._' 
v.iluatior.  arrived  at  hy  and  indoi  i.-.'''d':nt 
appraiser  in  197P;  (c)  no  public  trading 
market  existed  in  v,  hic;u  the  Pla:'.  S'laies 
could  al'errafively  br:\'e  been  ."^oid;  (d) 
the  rights  rf  '.hs  P!ui7  i.nder  the  ruich&se 
Money  Kii'a  are  prote.'J^d  th:'ou^"'n  '.he 
F:^,  rovv'  Agreer-nenr;  (e)  the  Pt;n:h-.se 
M')ney  Nee  i?  cQi!;i'"r,^!i?pd  by  :'"e 
common  s!cck  of  Ur,;:cd  v  h;;,h  exc';eds 
the  OF.laacc  ov.ed  to  the  P.'-in  a^.d  ether 
United  shareholders;  and  [f]  prior  to  the 
effective  dare  of  the  c-xpmptl'jn 
Commerci.il,  as  and  independent 
fidu..i5iy  on  br'hai!  (  f  I'-e  Plan,  will 
review  the  terms  and  conditions  of  the 
Pt.'-;:h.3se  .VJoney  Note  and  :r,.ike  a 
r'.  ^prmifL^jtion  that  the  traiTsacLion  is  in 
the  btst  !iit'-;"est3  df  ihe  Flan  end  its 
piviticipauLs. 

Notice  to  Ir.ieres'cd  Fer-ons 

Within  five  days  follo-viug  the 
publicati.ju  in  the  Federal  Register 
rrtice  of  'r;e  -.'•orosed  exeir.ptioo  -viU  be 
provided  ;c  a'l  active  Plan  paitinpants 
and  to  all  former  part'cpjin's  or 
hcnlficiarirs  who  have  cu'sianding 
account  bi.!ances,  and  to  Commeicial, 
as  corporate  tru.steo  oi  the  Plan.  The 
notice  will  be  posted  p.'-oininently  in 
loi..r.tions  custo-Tiaiiiy  used  by  United  for 
noiicps  to  employees  \\;th  regard  to 
lal;::r-management  rela'ions;  nc'.ire  by 
ma/1  will  be  giveri  as  reqi'ired  foi 
persons  who  cannot  re'-iscnabb.  !ie 
expected  to  receive  noiir.e  by  tlu; 
posting.  Such  notice  shall  contain  u  copy 


of  the  notice  of  pendency  of  the 
exemption  as  published  in  the  Federal 
Register  and  inform  thf,  ;;-itere-:.'cd 
persons  c'i  thoir  right  to  cjmmei.!  o/id 
the  right  to  request  a  hearing  wjihin  the 
period  set  forth  in  the  nciiue  of 
pendancy. 

General  Information 

The  attention  of  irt'=";sled  pe;'sa^;s  is 
diicctrd  to  ihe  fcllcv^i-n:  (!)  The  fact 
that  a  transaction  is  the  subject  of  an 
cxempticn  under  seclioi  ■'.';&[:)]  of  ia^ 
Act  and  section  4975(f:i('^)  cf  the  Code 
does  not  relieve  a  fiducid.-y  or  alh.^r 
party  in  irileresl  or  diL-Cji'.alified  person 
(rem  rerloln  ether  provisions  of  the  Act 
and  the  Code,  iacludirg  a.ny  prohibited 
traiisaclion  provisions  lO  Hni^h  the 
exenypi'.jn  does  noi  a;  ;.Iy  and  tue 
general  fiduciary  re^:po,isibility 
provisiyiis  of  sectic:  4i";4  of  tl^e  Af  t. 
which  among  other  th-ngs  require  a 
f.iiciay  to  discherge  his  duties 
rt.-::pecUr.g  the  plan  &ri;.:-'y  in  the  iii'arpst 
cf  th.c  pariicipanis  and  heneficijii-^s  of 
!he  plan  and  in  a  p.ude:;'.  'ashion  iii 
accordance  with  sectija  4y4(a](i)iE;  of 
the  Act,  nor  does  it  afftct  the 
rFaai:-e-T.ent  oi  section  ■VG?{ai  of  the 
Cede  thai  the  plan  most  operate  for  the 
eccluoi-e  bf.nefit  of  lb"  ^?:'.•!p)oyees  of  the 
f-.TpIc^jer  maintaining  'he  plan  a^d  their 


(2)  The  pr 


rosed  e^er^ptiea.  if 
giur.ted,  wdi  not  extend  to  transactions 
prohibited  Lader  .virctier.  4061,bjiS;  cf  the 
Act  a:'d  section  4975(cj|l '(Fj  cf  the 
Code; 

(3)  Before  an  fe.\t,mpti  :n  may  h'? 
g:  iTiied  .indeT  section  408(3)  of  th  e  A,:! 
and  section  t375ic)(2J  of  the  Cede,  ihe 
Dtpailmt-nt  must  find  thai  the 
tT'e:nption  is  administratively  feasible. 
in  the  interests  of  the  plan  and  of  its 
pariicipaiits  and  be'itficiarisi,  and 
proleciive  of  t'iic  rlg'os  of  paiticipants 
and  bencficianc'S  of  die  pbn;  and 

!4)  The  proposed  exenipticn,  if 
granted,  wdl  be  suppl^merfai  to.  ard 
not  in  dcrc^aticn  cJ.  any  other 
pro'.isious  of  ihe  Act  a.nd  the  Cede. 
incluv'.irg  statut.ny  cr  adininistrative 
exemptions  and  transitional  rules. 
F'arihermore.  the  fact  thr't  a  L'-ansacrlon 
is  subject  tc  an  Admirus'-ativa  c 
sta-utory  exem.ption  is  not  d)sposi'i\  e  of 
-.vhether  the  transaction  ii  in  fnct  a 
proMt3i{.':d  tiansactiou. 

Wrutcn  Comirsnts  and  !•   ii-ing 
Rpqi:er*s 

All  iiit^rcited  persoi:;  --.re  in\lted  lo 
submit  written  comme'ts  ci  roque-^.is  for 
a  hearing  on  the  pending  e  ■vemption  to 
the  2,idies3  above  witiiin  ihe  time 
peii-'d  set  forth  ahr;ve.  Ail  commen!.^ 
will  be  made  a  p  ^rl  of  thr-  record. 
Coinm.eiits  and  request.^)  for  a  hearing 


should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Ccii.rAcvAt  received  will  be  available  fur 
public  liispdction  with  tlie  applicaticn 
fi,'r  exemption  at  the  address  set  fci  th 
abo\e. 

Proposed  Exemption 

Baaed  on  the  facts  hi>d 
repr-ispnta'ions  sot  forth  in  the 
application:  t;:e  Dcpartr.ent  is 
considering  granting  the  requestc  n 
f  ■,  .mption  under  the  authority  cf  section 
408faj  of  ihe  Act  and  section  4975(c),2) 
of  lie  Code  and  in  ar^^ordance  with  the 
procedures  set  f  rrth  in  ERISA  Prc-:edure 
:5-l  (40  i'R  18471.  Ap:il  LB,  1S75'.  If  the 
f  xen^ption  is  granted,  the  restrict!0':S  of 
section  40t';a).  40Gib);i)  and  (b :;..:i  of  the 
.Act  a-M2  the  sanctions  resulting  fi'viTi  the 
appiicatic.n  of  secnon  43~5  of  the  Code, 
by  reaL'on  of  section  -'j75(c!'1)!.A) 
through  (E)  of  the  Cede  shall  not  apulj. 
effective  Dece.T.ber  30,  ISGO  to:  (I)  the 
sale  of  ,he  Plan  Shar_-s  ■■:'.  United  to 
Gtorgia  provided  that  the  Flan  recieve 
not  less  than  fait  market  value  at  ihe 
.l.ne  cf  sale;  (2)  the  extenaion  of  credit 
by  the  Flan  to  Georgia;  and  (3}  the 
guarantee  of  paymeni  on  vie  Purch.ise 
Money  Vote  by  USA. 

T'^o  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condi;.ions 
that  ihe  material  facts  and 
representations  contai.ied  in  t)~,e 
api.lica:ion  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  maieiial  terms  of  the  transaction  to 
be  consurr.inated  pursuant  to  the 
txerrption. 

Figned  at  Vvashiiigton.  O  C.  th's  23rd  drfv 
of  Dei.ember,  1960. 

tan  D.  Lano'T. 

Admj.n;'i:r.:tar.  Pension  a.-d  Welfare  5pnc-f:l 
Programs,  L'jbor-Moncgf  vent  Services 
Adntir.istialian,  U.S.  Department  of  Labor. 

IIH  Doa  <)(MG5',I  FUed  i2-2*-«0.  3:45  i.ml 
BII.UNG  CODE  45i0-:9  M 


I  Apr'icatic-  No.  D  -1522  a  .d  Appli.raticn 
No.  D-161-!] 

Propo&:d  CljbS  "leirrtlon  \ot  Life 
insurance  Compary  Cvs-.rcl!c.'"ar/ 
Asset  ^-~r■.•';,'-^■(el't 

Ar;Hr<CY:  Dep-rtm.^nt  -f  Labor. 
action:  No/ce  of  Pr."iiMS'?d  Exemption. 


Ci-MMABv.  1  his  document  is  a  n~tice  cf 
pcndeicy  before  the  Departmein  of 
Li.bor  (the  Dep.^rtmentj  of  a  proposed 
exp.mption  from  certa..i  .jf  the  prohiolied 
transaction  restrictioni^  of  the  Emoloyee 
Retiienief't  Income  Security  Act  of  1974 
(ERISA  or  the  Act)  and  from  certain 
taxes  impcied  with  r'-'spect  to  such 
transactions  under  the  interna!  Revenue 
code  of  1954  (the  Code,  The  proporr.;d 
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and  the  financial  stability  of  the  plan's 
sponsor.  Once  the  insurer  has  directed 
investment  of  plan  assets  in  order  to 
achieve  the  basic  asset  mix  objective, 
the  insurer's  investment  personnel 
monitor,  and  from  time  to  time  make 


determined  by  applying  the  fee  for  each 
category  of  investment  to  the  amount  of 
account  assets  invested  in  that  category. 

Life  insurance  companies  also  make 
certain  other  charges  in  connection  with 
their  management  of  plan  assets 


the  plan  may  participate;  information 
concerning  the  contractual  provisions 
for  discontinuance  of  discretionary  asset 
management  services  (which  would  be 
required  to  be  permitted  on  no  more 
than  30  davs'  notice):  and  informstinn 
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exemption  would  allow  a  life  insurance 
company  to  direct  the  allocation  of 
iis.sets  of  employee  pension  plans  among 
certain  investment  funds,  including 
separate  accounts  maintained  by  such 
insurance  company,  and  to  receive 
reasonable  compensation  for  the 
performance  of  such  allocation  services. 
If  it  is  granted,  the  proposed  exemption 
would  affect  participants  and 
beneficiaries  of  certain  employee 
pension  plans,  fiduciaries  of  such  plans, 
and  life  insurance  companies. 
date:  Written  comments  and  requests 
fur  a  public  hearing  must  be  received  by 
March  2. 1981. 

ADDRESS:  Written  conunents  and 
requests  for  a  public  hearing  (preferably 
at  least  three  copies)  should  be  sent  to: 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor, 
Washington,  D  C.  20216.  Attention: 
Discretionary  Asset  Management 
Exemption.  The  applications  for 
e.Kemption.  as  wpII  as  all  comments  and 
requests  for  a  p  ■^ilic  hearing,  will  be 
available  for  p  .  "ic  inspection  in  the 
Public  Documer.is  Room,  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Schmidt,  Plan  Benefits 
Security  Division.  Office  of  the  Solicitor. 
U.S.  Department  of  Labor,  Washington. 
D.C.  20216,  telephone  (202)  523-8610. 
This  not  a  toll  trpe  number. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  ot  ihe  pendency  before  the 
Department  of  t>  proposed  class 
exemption  from  certain  of  the  prohibited 
transaction  restrictions  of  section  406  or 
ERISA,  and  from  the  taxes  imposed  by 
section 4975(a)  and  (b)  of  the  Code  by 
reason  of  certain  transactions  described 
in  section  4975(r1fl)  thereof. 'The  relief 
provided  by  the  proposed  exemption 
was  requested  m  an  application  filed  b\ 
six  life  insurance  companies  -  and  in  an 
application  filed  by  the  AmericjTn 
Council  of  Life  Insurance  '  (the  six 
insurance  companies  and  the  American 


Council  of  Life  Insurance  are 
collectively  referred  to  in  this  notice  as 
the  "applicants").  The  applications  were 
filed  pursuant  to  section  408(a)  of  ERISA 
cind  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975). 

Summary  of  the  Applications 

The  representations  made  by  the 
applicants  with  respect  to  the  proposed 
class  exemption  are  summarized  below. 
However,  interested  persons  are 
referred  to  the  applications  on  file  with 
the  Department  for  the  complete 
representations  of  the  applicants. 

The  applicants  request  an  exemption 
that  would  permit  life  insurance 
companies,  and  certain  affiliates  of  such 
companies,  to  perform  "discretionary 
asset  management"  services  for 
employee  benefit  plans,  and  to  receive 
compensation  for  such  services. 
Generally,  the  expression  "discretionary 
asset  management,"  as  used  in  reference 
to  these  applications,  means  the 
alloc:(tion  of  plan  assets  among  separate 
accouts  maintained  by  a  life  insurance 
company,  or  among  separate  accounts 
and  one  or  more  "advisory  accounts" 
with  respect  to  which  the  life  insurance 
company  provides  investment  advice  or 
servos  as  investment  manager. 
Discretionary  asset  management 
services  may  also  consist  of  the 
allocation  of  assets  within  a  separate 
account  to  different  categories  of 
investments  with  respect  to  which 
different  fees  are  charged. 

Life  insurance  companies  issue 
contracts  to  employee  benefit  plans 
under  which  all  or  part  of  the  insurance 
company's  obligation  is  based  on  the 
investment  results  of  a  separate  account 
of  the  company. 'Typically,  a  group 
annuity  contract  is  issued  to  the  trustees 
of  the  plan  or  to  an  em.ployer,  and  such 
contract  provides  for  the  deposit  and 
accu.Tiulation  of  funds  under  both  the 
"general  account"  provisions  of  the 
contract  and  the  "separate  account" 
provisions  of  the  contract. 


'  Scrtion  102  of  Reorganization  Plan  No.  4  of  iura 
HI  m  ■17713.  October  17, 1978),  effecti\e  December 
11.  1078  (44  FR  1065.  lanuary  3. 1979).  transferrt-d  thf 
.luthoriiy  of  the  Secretary  of  the  Treasury  lo  issue 
fvcmptions  of  the  type  requested  lo  the  Socretary  of 
l.ubor. 

-' Apphcation  Number  D-1522,  filed  August  31. 
iy79.  The  six  insurance  company  appUcunIs  art: 
Adtna  Life  Insurance  Company.  Conneclicul 
Cene,-al  Life  Insurance  Company,  The  Kquilablc  l.ili: 
Assurance  Society  of  the  United  States,  [ohn 
Hancock  Mutual  Lifp  Insurance  Company.  The 
Mutual  Life  Insuran  •■  Company  of  New  York,  unil 
The  Prudential  Insu        e  Company  of  America 

'Application  Ni.  D-1711.  filed  October  31. 

1979 


'S,  pdrate  accounts  are  established  by  resolution 
of  bcMids  of  directors  of  life  insurance  companies 
iind  arc  mHintained  pu.-8iiant  to  provisions  of  state 
laws  reliiting  to  separate  accounts.  The  applicants 
also  state  that  Ihe  principal  feature  of  separate 
dixoimis  IS  that  '.he  insurer's  contractual  obligation 
normaily  va.'les  in  direct  relation  lo  the  investment 
resulls,  inrludir.j  charges  ii  market  value,  of  the 
assets  that  are  held  in  the  separate  account.  This 
description  is  consisten;  wr.h  section  3(17)  of  ERISA 
which  provides  that  the  term    separate  account" 
means    an  account  esl;'.blished  or  maintained  by  an 
insvirinre  cnrnpany  uider  which  income,  gains,  and 
losses,  whether  or  not  realized,  from  assets 
allocated  (o  such  account,  are,  in  accordance  with 
Ihe  applicable  conl.-HCt.  C:tdittd  lo  or  charged 
against  such  iccour.;  -Aithoul  regard  to  other 
income,  gains,  or  lossts  of  the  iti.surancc  company." 


Pooled  separated  accounts  are 
accounts  established  for  a  number  of 
plans  each  of  which  has  an  interest  in 
the  account.  When  a  plan's  funds  are 
allocated  to  a  pooled  separate  account, 
the  plan  is  usually  credited  with  units  of 
participation  in  the  account  which 
reflect  a  unit  value  based  on  the  fair 
market  value  of  the  account's  assets  on 
valuation  dates  specified  in  the  contract, 
and  when  such  funds  are  withdrawn, 
these  units  are  liquidated  and  the 
amounts  paid  are  also  determined  on 
the  basis  of  unit  values.  Instead  of  using 
the  unit  method,  some  companies  state  a 
plan's  interest  in  a  pooled  separate 
account  as  a  dollar  amount  which 
reflects  the  fair  market  value  of  account 
assets  on  the  applicable  valuation  dates. 
Transfers  of  funds  between  separate 
accounts  are  generally  based  on  the  fair 
market  value  of  the  interests  being 
acquired  or  disposed  of. 

Some  separate  accounts  are 
established  to  hold  all  or  part  of  the 
funds  of  a  plan  or  plans  of  a  single 
employer  or  sponsor.  Traditionally,  such 
accounts  have  been  maintained  in  order 
to  invest  the  plan's  assets  in  one 
category  of  investments.  However,  some 
insurers  may  invest  funds  which  are 
allocated  to  a  single  customer  account  in 
more  than  one  category  of  investments. 

In  addition  to  it.s  authority  to  direct 
the  investments  of  its  separate  accounts, 
an  insurer  also  may  have  discretion  over 
funds  of  an  employee  benefit  plan  which 
are  held  by  an  entity  unrelated  to  the 
insurance  company,  such  as  a  bank. 
These  funds  are  referred  to  as  "advisory 
accounts."  In  some  cases,  the  insurer 
may  be  authorized  to  allocate  funds 
among  one  or  more  advisory  accounts 
and  one  or  more  separate  accounts.  In 
other  cases,  the  insurer  may  be 
authorized  to  allocate  plan  assets  only 
among  two  or  more  adivsory  accounts, 
and,  in  these  circumstances,  plan  assets 
may  not  be  invested  in  any  of  the 
insurer's  separate  accounts. 

Discretionary  asset  management 
services  are  performed  pursuant  to  a 
written  agreement  between  the  life 
insurance  company  performing  such 
services  and  an  independent  plan 
fiduciary,  and  such  an  independent 
fiduciary  is  informed  of  the  terms  on 
which  the  life  insurance  company  will 
perform  discretionary  asset 
management.  Ordinarily  the  insurer's 
exercise  of  discretion  with  respect  to  the 
investment  of  plan  assets  is  preceded  by 
analysis  intended  to  established  a 
desired  ratio  of  fixed  income  to  equity 
risk  for  the  plan,  taking  into  account 
plan  liquidity  and  diversification  needs, 
current  and  projected  benefit  payments, 
the  general  funding  status  of  the  plan. 
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available  accounts.  In  addition,  the 
applicants  state  that  proper  performance 
of  the  insurer's  responsibility  as 
investment  manager  to  its  separate 
accounts  requires  that  time  and 


company's  compliance  with  such  criteria 
may  be  readily  determined  and  audited. 

Treatment  of  Discretionary  Asset 
Management  L'nder  ERISA 

Aqcp»c  >ip'H  in  s  ';pn;^rsiP  acrount  of 


the  exemption  in  section  408(b)(8) 
applies  to  such  transactions.^ 

The  Proposed  Exemption 

The  exemption  being  proposed  by  the 
Deoartment  in  this  notice  would  permit 
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and  the  financial  stability  of  the  plan's 
sponsor.  Once  the  insurer  has  directed 
investment  of  plan  assets  in  order  to 
achieve  the  basic  asset  mix  objective, 
the  insurer's  investment  personnel 
monitor,  and  from  time  to  time  make 
changes  in,  the  plan's  participation  in 
the  accounts  available  to  the  plan  under 
its  agreement  with  the  insurer.  Plan 
fiduciaries  are  regularly  informed  of 
allocations  and  transfer^  made  by  the 
insurer  pursuant  to  its  discretionary 
authority. 

A  plan  fiduciary  may  generally 
terminate  an  insurer's  discretionary 
authority  and,  once  the  fiduciary 
indicates  its  intention  to  fermin.it8  the 
insurance  company's  authority,  such 
termination  is  typically  effective  within 
a  period  not  exceeding  30  days  after 
notice  to  the  insurer.  The  plan  fiduciary 
may  also  discontinue  the  plan's 
p?^rticipation  in  one  or  more  separate 
accounts;  however,  the  upplicable  group 
annuity  contract  may  impose  li.niita'ions 
on  large  withdrawals  which  the  insurer 
may  invoke  when  necessary  to  maintain 
stability  and  liquidity  in  the  account.  In 
addition,  seme  pooled  separate  accounts 
are  designed  to  invest  in  a  selected 
group  of  long-term  debt  obligations  on  a 
closed-end  basis,  and  ;hese  accounts,  by 
their  terms,  substantially  limit 
withdrawals. 

Life  insurance  companies  that  perform 
discretionary  asset  management 
services  receive  fees  for  managing  the 
assets  in  a  single  customer  or  pooled 
separate  account  or  in  an  advisory 
account.  This  investment  management 
fee  is  usually  expressed  as  a  percentage 
of  the  value  of  a  plan's  investment  in  the 
account  and  varies  depending  on  the 
kind  of  investments  that  are  m.ade  by 
the  account.*  In  addition,  some  of  the 
applicants  use  the  same  fee  stiucture  for 
their  various  separate  accounts,  but 
scale  the  investment  management  fee 
downward  at  specified  breakpoints  as 
the  plan's  total  interest  in  the  various 
accounts  of  that  insurer  increases. 

In  those  cases  where  an  insurer 
invests  in  different  categories  of 
investments  within  a  single  customer 
separate  account,  the  investment 
management  fee  for  that  account  may  be 


'Investment  manageniivil  fees  are  char>;i'd 
regardless  of  whether  a  plan  s  inleres.!  in  an  account 
is  acquired  at  the  direction  of  an  insurance 
company  pursuant  lo  discretionary  asset 
management  authority.  The  applicants  indicate  that 
investment  management  fees  charged  with  respect 
lo  funds  invested  in  common  3to,:k  and  bond 
separate  accounts  may  range  from  .25  lo  .40  percent 
of  asset  value,  and  that  investr-nent  manugem.ent 
fees  for  real  estate  separate  accounls  may  range 
from  1  to  1.25  percent  of  asset  value:  fees  for  priv.ite 
placement  accounts  are  between  those  for  common 
stock  and  bond  accounts  and  those  for  re.il  est.ite 
accounts. 


determined  by  applying  the  fee  for  each 
category  of  investment  to  the  amount  of 
account  assets  invested  in  that  category. 

Life  insurance  companies  also  make 
certain  other  charges  in  connection  with 
their  management  of  plan  assets 
invested  in  a  separate  account.  For 
example,  a  charge  is  commonly  made  by 
a  life  insurance  company  to  cover  its 
accounting  and  recordkeeping  expenses 
incurred  in  connection  with  a  plan's 
disposition  of  an  interest  in  one  account 
and  its  acquisition  of  an  interest  in 
another.  Also,  the  applicants  state  that 
when  a  plan  invests  funds  in  a  separate 
account,  or  withdraws  funds  from  tlie 
account,  a  charge  is  made  in  order  to 
compensate  the  separate  account  for  the 
expenses  related  to  the  investment  or 
withdrawal  of  such  funds. 

Some  of  the  life  insurance  companies 
that  provide  discretionary  asset 
management  services  make  a  separate 
charge  for  such  services.  In  cr.e  case,  the 
fee  charged  to  the  plan  is  based  on  the 
actual  time  spent  by  insurance  company 
personnel  in  providing  such  ser\ices.  In 
another  case,  the  life  in.«uranct- 
company  charges  a  fee  expressed  as  a 
percentage  of  plan  as.sets  under 
discretionary  asset  man.^gement. 

The  applicants  request  en  exemption 
which  would  provide  that  the 
restrictions  of  section  406  of  ERISA  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)  thereof  shall  not  apply  to  any 
transaction,  including  the  provision  of 
services,  involving  the  allocation  or 
transfer  of  plan  assets  by,  or  at  the 
direction  of,  a  life  insurance  company  or 
certain  affiliates  of  such  life  insurance 
company  * — (1)  between  two  or  more 
life  insurance  company  separate 
accounts.  (2)  between  one  or  mo,-e 
advisory  accounts  and  one  or  mere 
separate  accounts,  or,  (3)  within  a  single 
customer  separate  account  if  such 
separate  account  is  invested  in  different 
types  of  assets.  The  exemption 
suggested  by  the  applicants  would  be 
subject  to  several  conditions  including  a 
condition  requiring  that  discretionary 
asset  management  sei^vices  be  provided 
pursuant  to  a  WTitten  agreement 
between  the  life  insurance  company  and 
an  unrelated  plan  fiduciary.  In  addition, 
other  conditions  to  the  suggested 
exemption  would  provide  for  written 
disclosure  of  certain  information  to  the 
authorizing  plan  fiduciary  concerning 
fees  with  respect  to  each  separate 
account  or  advisory  account  in  which 


'The  applicants  suggest  that  the  exemption  be 
made  available  to  any  affiliate  of  the  life  insurance 
company  that  is  a  member  of  any  "controlled  group 
of  corporations."  as  defined  in  section  1563(a)  of  the 
Code,  of  whidi  the  life  insurance  company  is  also  a 
member. 


the  plan  may  participate;  information 
concerning  the  contractual  provisions 
for  discontinuance  of  discretionary  asset 
management  services  (which  would  be 
required  to  be  permitted  on  no  more 
than  30  days'  notice);  and  information 
concerning  the  contractual  provisions 
relating  to  the  discontinuance  of  a  plan's 
participation  in  a  separate  account.  The 
applicants  also  suggest  a  condition 
which  would  require  that  a  life 
insurance  company  disclosure  to  the 
authorizing  fiduciary  any  changes  in  the 
information  previously  disclosed  if  the 
effect  of  such  changes  is  adverse  to  the 
plan:  and  a  condition  requiring  quarterly- 
reporting  to  the  authorizing  plan 
fiduciary  of  all  allocations  and  transfers 
among  separate  accounts  and  advisory 
accounts.  Finally,  the  applicants  suggest 
a  condition  which  would  require  that  no 
commission  or  similar  fee  be  payable  to 
the  life  insurcnce  company  solely  en 
account  of  an  allocation  of  plan  assets 
to  a  separata  account  or  advisory 
account  at  the  direction  of  the  life 
insurance  co.rnpany. 

The  exemption  requested  by  the 
applicants  also  would  permit  an 
insurance  company  lo  make  a  separate 
charge  for  the  performance  of 
discretionary  asset  management 
ser\  ices,  in  this  regard,  the  apphcanfs 
state  that  provision  for  a  separate 
charge  for  life  insurance  company 
discretionary  asset  management  and  a 
separate  charge  for  portfolio 
management  of  an  account  in  which  a 
plan  may  have  an  interest  is  not 
inconsistent  with  Prohibited  Transaction 
Exem.ption  77-4,' which  permits  a 
fiduciary  who  is  an  investment  advisor 
with  respect  to  a  plan  to  cause  the  plan 
to  purchase  shares  in  a  mutual  fund  for 
whitJs  the  fiduciary  also  serves  as 
investment  manager.  Among  the 
conditions  to  the  availability  of  that 
exem.ption  is  a  requirement  that  the  plan 
whose  assets  are  managed  by  an 
investment  advisor  who  also  manages 
the  assets  of  a  mutual  fund  does  not  pay 
an  investment  management,  investment 
advisory,  or  similar  fee  with  respect  to 
plan  assets  that  are  invested  in  shares 
of  such  mutual  fund  for  the  entire  period 
of  such  investment. 

According  to  the  applicants,  an 
insurance  company  that  provides  asset 
management  services,  unlike  an  ^^ 

investment  advisor  subject  to  Prohib^^ted 
Transaction  Exemption  77-4,  undertakes 
two  separate  responsibilities:  the 
responsibility  to  manage  the  assets  of  its 
separate  accounts,  and  the 
responsibility  to  determine  the  proper 
asset  mix  of  the  plan  and  the  timing  of 
allocations  or  transfers  among  the 


'42  FR  18732.  April  8. 1977. 


Federal  Register  /  Vol.  45.  x\'o.  251  /  Tuesday.  December  30,  1980  /  Notices 


85853 


life  insurance  company  to  recommend 
the  allocation  of  plan  assets  among  its 
separate  accounts  or  between  one  or 
more  of  its  separate  accounts  and  one  or 
more  advisory  accounts  with  respect  to 

\A;Viirh  if  nmT'ii^;»c  im  ocfmnnl   .rjrlx/im  r\r 


annuity  contracts,  and  in  connection 
with  the  investment  cf  plan  assets  in  a 
separate  account  or  an  advisory  account 
may  not  exceed  "reasonable 
compensation"  within  the  contemplation 


exemption  therefore  would  not  be- 
available  for  discretionary  asset 
management  services  performed  by  an 
insurance  company  for  a  plan  covering 
its  own  employees,  the  Department 
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available  accounts.  In  addition,  the 
applicants  state  that  proper  performance 
of  the  insurer's  responsibility  as 
investment  manager  to  its  separate 
accounts  requires  that  time  and 
attention  be  given  to  the  composition  of 
the  account  in  light  of  the  objectives  and 
policies  established  for  that  account, 
while  proper  performance  of  its 
discretionary  asset  management 
responsibility  requires  that  time  and 
attention  be  given  to  the  mix  of  assets  of 
a  particular  plan  in  light  of  its  needs  and 
objectives  and  the  range  of  available 
alternatives.  Accordingly,  the  applicants 
assert,  a  separate  fee  for  discretionary 
asset  management  is  for  a  separate 
service,  and  is  not  duplicative  of  the 
separate  account  investment 
management  fee. 

The  applicants  state  that  the 
exemption  is  in  the  interests  of  plans 
and  their  participants  and  beneficiaries 
because  it  will  assure  the  availability  of 
investment  services  that  are  desired  by 
plans  and  will  better  enable  plan 
fiduciaries  to  carry  out  their 
responsibilities  with  respect  to  the 
management  of  plan  assets.  In  this 
regard,  the  applicants  represent  that 
plan  fiduciaries  have  expressed  a  strong 
interest  in  discretionary  asset 
management  services,  and  insurance 
companies  have  begun  providing  such 
services  in  order  to  satisfy  the  needs  of 
plan  sponsors  and  fiduciaries.  Further 
the  applicants  state  that  they  are  not 
aware  of  any  investment  advisors  or 
consultants  who  currently  provide 
advice  to  plans  with  respect  to  the 
allocation  and  transfer  of  plan  assets 
among  life  insurance  company  separate 
accounts,  and  that  the  provision  of  such 
services  by  unrelated  parties  would 
result  in  fees  that  would  almost  surely 
be  significantly  higher  than  those 
charged  by  an  insurance  company. 

The  applicants  state  that  the 
exemption  would  be  protective  of  plan 
participants  and  beneficiaries  because 
an  independent  fiduciary  would  approve 
the  provision  of  such  services  after 
being  provided  with  sufficient  disclosure 
materials  to  evaluate  the  transaction, 
and  because  such  authorizing  fiduciary 
would  receive  periodic  reports  that 
would  enable  him  to  evaluate  the 
performance  of  such  services.  In 
addition,  the  applicants  note  that  the 
suggested  exemption  would  require  that 
the  authorizing  fiduciary  retain  the  right 
to  terminate  the  insurer's  discretionary 
asset  management  authority. 

Finally,  the  applicants  state  that  the 
exemption  they  request  is 
administratively  feasible  because  it 
establishes  objective  criteria  for  its 
application,  and  an  insurance 


company's  compliance  with  such  criteria 
may  be  readily  determined  and  audited. 

Treatment  of  Discretionary  Asset 
Management  Under  ERISA 

Assets  held  in  a  separate  account  of 
an  insurance  company  to  support 
obligations  under  contracts  purchased 
by.  or  on  behalf  of.  employee  benefit 
plans  are  plan  assets,  and  thus,  an 
insurance  company  maintaining  such  a 
separate  account  is,  under  section  3(21) 
of  ERISA,  a  fiduciary  with  respect  to 
those  plan  assets  and  also  is.  under 
section  3(14KA)  of  ERISA,  a  party  in 
interest  with  respect  to  the  plans  that 
participate  in  such  separate  account.* 
Similarly,  an  insurance  company  that 
exercises  any  authority  or  control 
respecting  management  or  disposition  of 
plan  assets  held  in  an  advisory  account 
or  renders  investment  advice  for  a  fee  or 
other  compensation,  direct  or  indirect, 
with  respet-t  to  such  assets,  or  has  any 
authority  or  responsibility  to  do  so, 
would  be  a  fiduciary  with  respect  to 
such  assets  and.  therefore,  a  party  in 
interest  with  respect  to  the  plans  that 
participate  in  the  advisory  account.  See 
section  3(21)(a){ii)  of  ERISA. 

In  performing  discretionary  asset 
management  services  an  insurance 
company  would  also  be  exercising 
control  over  plan  assets  other  than  the 
investments  of  the  separate  account — 
i.e..  a  plan's  interest  in  the  separate 
account — and.  therefore,  would  be  a 
fiduciary  with  respect  to  the  plans  for 
which  it  performs  such  services.  In  this 
regard,  section  408(b)(8)  of  ERISA 
provides  an  exemption  from  the 
prohibitions  of  section  406(a)  for.  among 
other  things,  the  sale  or  purchase  of  an 
interest  in  a  pooled  investment  fund  of 
an  insurance  company  qualified  to  do 
business  in  a  State  provided  certain 
conditions  are  met  The  transactions 
described  in  section  406(b)  of  ERISA, 
however,  impose  additional  restrictions 
regarding  the  conduct  of  fiduciaries,  and 
are  separately  prohibited.  The 
Department  is  not  prepared  to  state  that 


"  See  the  Notice  oi  Proposal  of  a.T  Exemption  (42 
KR  5ms,  October  "1,  l<r7|  to  what  was 
subsequently  adopted  as  Prohibited  Trar\saction 
Exemplicn  7^-19  (41  F.^  59915.  October  22.  1978). 
Sep  ahp.  the  Departmjr.fs  proposed  rule  under 
sectior>.401  of  ERISA  ^vhich  states  in  part  that  in  the 
case  of  a  plan  which  is  funded  in  whole  or  in  part 
by  a  contract  or  policy  of  i.if  urance  issued  by  an 
insurer,  the  assets  of  the  plan  shall  include  the 
contract  or  policy  under  which  the  benefits  are 
insured  but  shall  not.  solely  by  reason  of  the 
issuance  of  such  coniract  or  policy  under  which  the 
benefits  are  insured  but  'hal!  not.  solely  by  reason 
of  thf  jssuance  of  such  contruct  or  policy,  include 
the  assets  of  the  insurer  issuing  the  contract  or 
policy  except  to  the  extent  that  such  assets  are 
maintained  by  the  insurer  in  one  or  more  separate 
accounts  and  do  not  constitute  surplus  in  any  such 
account.  Proposed  23  CFR  25o0.40-lb-l(d).  44  FR 
50363,  50366.  Ai.:>U5l  28.  1979. 


the  exemption  in  section  408(b)(8) 
applies  to  such  transactions.* 

The  Proposed  Exemption 

The  exemption  being  proposed  by  the 
Department  in  this  notice  would  permit 
life  insurance  companies  to  perform 
discretionary  asset  management 
services  of  the  kind  described  in  the 
application.  However,  the  exemption  is 
subject  to  a  number  of  conditions  that 
differ  from,  or  are  in  addition  to.  those 
suggested  by  the  applicants.  These 
conditions  are  primarily  to  provide 
sufficient  protection  to  plans  whose 
assets  are  held  in  a  separate  account 
(and  to  protect  participants  and 
beneficiaries  of  such  plans)  by  means  of 
assuring  that  the  transactions  are 
subject  to  approval  and  periodic  review 
by  an  informed  and  disinterested 
fiduciary.  This  approach  is  similar  to 
that  taken  by  the  Department  in  other 
"multiple  services"  exemptions — 
specifically  Prohibited  Transaction 
Exemption  77-9,  referred  to  above,  and 
Prohibited  Transaction  Exemption  79-1 
(44  FR  5963.  January  30. 1979).  (relating 
to  the  effecting  or  execution  of  securities 
transactions  on  behalf  of  a  plan  by  a 
person  who  is  a  fiduciary  with  respect  to 
the  plan) — and  elements  of  the 
conditions  to  each  of  these  exemptions 
are  incorporated  in  the  conditions  to  the 
exemption  being  proposed  in  this  notice. 

The  major  features  of  the  proposed 
exemption  are  discussed  below. 

/.  Scope. 

The  proposed  exemption  would 
provide  relief  from  the  prohibitions  of 
sections  406(a)(1)  (A).  (C).  and  (D)  and 
406(b)  (1)  and  (2)  of  ERISA  and  from  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section 
4975(c)(1)  (A),  (C),  (D)  and  (E)  thereof  for 
certain  described  transactions.  First,  the 
exemption  would  permit  the  acquisition 
or  sale  of  an  interest  in  a  pooled 
separate  account  at  the  direction  of  the 
life  insurance  company  that  maintains 
such  separate  account,  and  the  transfer 
of  assets  to  or  from  an  advisory  account 
at  the  direction  of  a  life  insurance 
company  that  provides  investment 
advice  to.  or  serves  as  investment 
manager  of.  such  advisory  account. 
Second,  the  exemption  would  allow  a 


'  In  addition  Prohibited  Transaction  Exemption 
77-9,  as  amended.  (42  FR  32395.  )une  24. 1977;  as 
amended  44  FR  1479,  (anuary  5.  1979.  and  44  FR 
52365.  September  7,  1979)  provides  an  exemption 
from  the  prohibitions  of  section  408(a)  and  406(b)  of 
ERISA  for  the  purchase  with  plan  assets,  or  sale  of 
an  insurance  or  annuity  contract  from  an  insurance 
company.  However,  this  exemption  is  not  available 
for  a  transaction  involving  a  fiduciary  who  is 
expressly  aithorized  in  writing  to  manage,  acquire 
or  dispose  o-  iissets  of  a  plan  on  a  discretionary 
basis. 
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reasonably  necessary  in  order  for  the 
independent  fiduciary  to  determine 
whether  the  authorization  should  be 
granted  or  renewed,  and  also  requires 


transactions  that  would  be  subject  to 
the  exemption,  the  prospective 
conditions  describe  the  specific  fees  that 
a  life  insurance  company  may  charge  in 

r-/^r-,T-,c»r.tif.n  lAjitVi  tVio  ini/octmpnt  nf  nlan 


services  imposes  responsibilities  on  the 
insurer  that  are  distinct  from  the 
insurer's  responsibilities  as  investment 
manager  of  its  separate  accounts," 
However,  the  Deoartment  soecificallv 
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life  insurance  company  to  recommend 
the  allocation  of  plan  assets  among  its 
separate  accounts  oi  between  one  or 
more  of  its  separate  accounts  and  one  or 
more  advisory  accounts  with  respect  to 
which  it  provides  investment  advice  or 
serves  as  investment  manager.  Third,  a 
life  insurance  company  would  be 
permitted  to  receive  periodic  investment 
management  or  advisory  fees  with 
respect  to  a  separate  account  oi 
advisorj'  account  in  uhich  plan  assets 
have  been  invested  at  the  direction  of 
such  life  insurance  company. '"Finally. 
the  proposed  exemption  would  allow  a 
life  insurance  corapany  lo  allocate 
assets  held  in  a  separate  account  that  is 
maintained  for  the  plan  or  plans  of  a 
single  employer  among  different  classes 
of  investments,  notwithstanding  that  the 
fees  received  by  the  insurance  company 
with  respect  to  the  assets  held  in  such 
account  are  determined  at  different 
rates  for  ejch  of  the  different  classes  of 
invesi.mentE  to  which  the  assets  of  the 
account  may  be  alloi  ated. 

Jl.  Conditions  to  the  Exemption 

A.  Genorcl  Conditions.  The  proposed 
exemption,  if  granted,  would  be 
effective  frciTi  janujrj'  1   1975.  However, 
the  exemption  would  be  si.bject  to  two 
conditions  that  v.oiild  be  applicable 
both  before  and  afle:  the  date  a  final 
exemption  is  published.  First,  the 
discretionary  assel  mar.,'!gement 
services  must  be  3i.thor!':ed  pursuant  to 
a  written  agreeu-ient  belween  the 
insurance  company  and  the  plan  (or  a 
fiduciary  on  behalf  of  the  plan),  signed 
by  an  independent  fidticiary."  Second, 
the  combined  total  ot  ail  iees. 
commissions,  and  other  consideraMon 
received  by  the  life  insurance  company 
and  its  affiliates  .'"or  the  provision  of 
services  to  the  plan,  in  connection  v\ith 
the  purchase  of  any  insurance  or 


'"The  proposed  p\>_-i  plion  would  noi  i  xpri'ssly 
pernii!  an  irisu!  Jnte  oonipHny  to  reCL'ive  'ce^  foi  the 
perfurm.;nce  of  asset  .i!Iocdtion  Sfr\  ;;os  on  bch.ilf 
ofrt  plan.  Howrver.  s-.-ctim  408(b)|2)  o'  i  RIS.% 
provides  an  pxprnplion  from  the  rostiiilions  of 
section  406(.i)  of  ERISA  for.  nniong  other  things. 
ronlr;ict:ng  'oi  sciviccs  nri  rss.iri  lo  tlir  opeMiion 
of  the  plan  If  no  inore  than  rpi)so:i;ib!f? 
( ');r.pensa!ion  is  paid  and  snction  -rOSli  1(21  of 
ERISA  gefprally  ppimits  a  MiUn  -aiy  lo  n-rpive 
rpKsonable  compe.Tsalion  ior  spr\lcps  rendi;Ti-J. 
Accordingly,  the  receipt  hy  a  life  insui.incp 
company  of  reaso.'^ablp  ror^pnnsotion  for  the 
performance  of  .itsft  sllcc«;ion  spnirps  would  not. 
in  itself,  bp  a  p;-ohibited  transaction.  Sc?  29  CFR 
25.50.408b-2:  29  CFR  2.550  408C-2.  Nunelheles.';.  as 
discussed  bnlow.  the  proposed  exemption  would  not 
be  available  if  the  aggregate  o'  a!)  fc.fs  received  by 
the  insurance  comp.ir.y  eM'"peds  "rp,isoiUil,'!p 
compensation  " 

"  In  the  Dep.irtmenfs  \!pw.  a  transaction  pnlt-red 
into  by  an  insuranre  companv  wouM  be 
"authorized"  only  i!  the  authority  evistnJ  at  thp  lime 
of  the  transaction:  iSpn^foro.  ;ir.  indppcr^'Ipnl 
fiduciary's  ralification  of  p,!sl  acti%  itics  of  an 
insurance  company  ivould  no:  satji^fy  (•■  s  condition. 


annuity  contracts,  and  in  connection 
with  the  investment  cf  plan  assets  in  a 
separate  account  or  an  advisorj'  account 
may  not  exceed  "reasonable 
compensation"  within  the  contemplation 
of  section  408(b)(2)  and  408(c)(2)  of 
ERISA  and  section  4975(d)(2)  and 
4975(d)(10)  of  the  Code. '-See  29  CFR 
2550.408b-2(d).  2550.408c-2(b). 

B.  Prospective  Conditions.  The 
proposed  exemption  includes  a  number 
of  conditions  that  would  be  applicable, 
in  addition  to  the  two  conditions 
described  above,  for  tiansactions 
occurring  on  and  after  a  date  90  days 
from  the  date  and  exemption  is  granted. 

1.  Conditions  Relating  to  o  Life 
Insurance  Company's  .^uthorizcticn  to 
Engage  in  Certain  Transactions.  The 
first  prospective  condition  to  the 
proposed  exemption  would  require  that 
neither  the  insurance  company 
providing  discretionary  as-^e'. 
management  services  to  a  p'.oa  pursuant 
lo  the  exemption  nor  any  affiliate  of  the 
insurance  company  may  be  a  trustee  or 
administrator  of  the  plan  or  an  employer 
of  any  participant  in  the  plan.  This 
condition  is  included  b*  cause  the 
proposed  exemption  provides  for  the 
supervision  and  monitcrip.g  of 
discretionary  asset  management 
ser\ices  by  an  informed  and 
disinterested  fiduciary  in  order  lo 
protect  affected  plans  and  their 
participants, "and  an  exemption  that 
would  be  available  in  circumstances 
where  the  insurer  can  effectively  control 
the  activities  of  the  plan  (Such  as  where 
it  is  a  sponsoring  employer  with  respect 
lo  the  plan)  presents  additional  issues 
not  specifically  addressed  by  the 
applicants.'*  Although  the  proposed 


'■'As  discussed  below,  the  ivrrr.ption  wotid  be 
.i\a,i.;ble  for  transac'ions  oc.-:;.''r.g  on  and  after  a 
dnie  90  days  from  the  date  .-.n  PVPTipiion  is  gran'i-d 
only  if  the  ips.irt-r  receives  ;~c  fees  in  connection 
with  an  investment  of  p!ar.  assets  in  a  separate 
actojnt  or  advisory  account  iil  the  dirt:r(;cn  or 
re',o!Ti.nii-ndn;ion  of  the  insu.'i-t  i-iher  than  those  lh.)l 
.irp  spe.":fipd  in  a  condition  to  Ihe  e>cnplion. 

"In  other  exemplions  lh..t  pp-mlt  a  liducia'j  lo 
P'.rfoim  multiple  services  f.->r  a  p'  i.  'he  Departr^pnl 
has  included  conditions  th--.t  p-f  clirde  ;.p;i!ir.alion  of 
the  exe:  :p*'  '-:  'n  transactior.f  ii'  ol\  ii:g  fijuciaries 
whose  ::.^uence  over  the  g'nei..!  operalior.  of  ihe 
plan  is  so  great  that  anoth.?r  plar,  .fiduriaiT,  would 
not  be  able  to  examT.e  cnticalV,  ar:d  oi.j.'' i:\ely  the 
muUiple  service  arrang.;— .er.'.,  .'^I't  e.$.,  section  Vm) 
of  Prohibited  Transaction  F.veirtprion  77-9,  as 
'imended.  (44  FR  1479.  1483  !ar.j.iiT  30. 1979). 

"Cf.  note  13,  above  (d.-iscrbiiig  the  proxisions  of 
other  "multiple  seivice"  exeiipvons  issued  by  the 
Department).  In  this  regard,  the  Department  has 
granted  an  exp.iiption  for  trdnsactions  involving  Ihe 
"in-house"  plans  of  certain  inveft;!!pnt  advisors 
(Prohibited  Transaction  Exemption  77-3:  42  FR 
18734.  Apr'l  18.  1977).  In  addi.'on.  section  408(bJ!5) 
of  KRISA  and  section  49r5;d;!5)  of  ihe  Code  provide 
.in  exemption  from  the  prohibiled  fr  insaclion 
restrictions  of  ERISA  for  the  purchase  of  liie 
insurance,  health  insurance  or  ar.niiities  from  a  liio 
insurance  company  that  emplo)-;  p.irticipanls  in  a 


exemption  therefore  would  not  be- 
available  for  discretionary  asset 
management  services  performed  by  an 
insurance  company  for  a  plan  covering 
its  own  employees,  the  Department 
would  consider  expanding  the  scope  of 
the  exemption  to  cover  such 
transactions  if  the  comments  received 
provide  a  sufficient  basis  for  such  lelief. 

The  second  prospective  condition  to 
the  proposed  exemption  would  require 
an  independent  plan  fiduciary  to 
specifically  approve  the  allocation  of 
plan  assets  to  a  pooled  separate  account 
or  advisory  account  any  of  the  assets  of 
which  are  invested  in  assets  other  than 
"publicly  traded  "  securities  (or.  in  the 
case  of  a  single-customer  separate 
account,  any  investment  of  plan  assets 
in  such  properly). "This  condition  is 
included  because  the  Department 
believes  that  is  would  not  necessarily  be 
in  the  interests  of  plan  participants,  or 
protective  of  their  rights,  for  an 
insurance  company  to  allocate  plan 
assets  to  an  account  the  assets  of  which 
are  composed  of  relatively  illiquid 
securities  or  real  property  (and  with 
respect  to  which  the  insurance  company 
will  receive  periodic  investment 
management  fees)  without  specific 
scrutiny  by  an  independent  plan 
fiduciary.  However,  in  view  of  the 
additional  burden  this  condition  may 
impose  on  the  insurance  company  and 
the  authorizing  fiduciary,  the 
Department  specifically  invites 
comments  concerning  other  ways  in 
which  meaningful  supervison  of  the 
insurance  company's  allocation  of  plan 
assets  to  illiquid  investment  funds  can 
be  assured. 

Another  condition  to  the  proposed 
exemption  would  require  that  an 
independent  plan  fiduciary  renew  its 
authorization  of  discretionary  asset 
management  services  at  least  annually. 
In  addition,  the  insurance  company  is 
required  to  provide  the  authorizing 
fiduciary  with  such  reasonably 
available  information  as  the  fife 
insurance  com.pany  believes  is 


plan  if  certain  conci'ions  are  met.  Further,  the 
Dopri;t:Tient  recognizes  that  the  policy  underlying 
these  exemptions  might  .'liso  apply  to  an  exemption 
permitting  Ihr  provision  o!  discretionary  asset 
management  services  bv  an  insurance  co.mpanv  »o  a 
plan  in  which  its  employees  participate.  Ci  H.R 
Rep.  No.  1280.  93d  Cong..  2d  Sess..  314  (1974) 
(indicating  that  it  would  be  contrary  to  nonTidl 
business  practice  to  rec.uire  the  plan  of  an  insuranc* 
company  to  purchase  its  insurance  from  another 
insurance  company).  However,  the  Department  is 
not  prepared  to  conclude  at  this  time  that  section 
406|b){5)  pio\idos  an  exemption  for  the  porforrnar.ce 
of  diacietionary  asset  management  services  by  an 
insurance  company  tor  a  plan  covering  ils  own 
employees. 

'^"Publicly  traded"  sei-urities  are  definpd  in  the 
proposed  exemption  as  secuiities  that  are  not 
"restricted  securities  '  within  the  meaning  of  Rule 
I44^ur.dur  Ihe  Securities  Act  of  1933. 
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Another  condition  specifies  the 
charges  that  an  insurance  company  may 
impose  with  respect  to  a  plan's 
withdrawal  from  an  account.  Generally, 
these  are  limited  to  charges  for 


///.  Definitions 

The  proposed  exem.ption  contains 
definitions  of  various  terms  used  in  the 
exemption  which  generally  are  the  same 


and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible: 
in  the  interest  of  the  plan(s)  and  of 

nartir:inants  nnrl  hpnefiriaripc  nf  tViP 
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reasonably  necessary  in  order  for  the 
independent  fiduciary  to  determine 
whether  the  authorization  should  be 
granted  or  renewed,  and  also  requires 
that  the  insurance  company  provide 
certain  additional  information 
concerning  the  matter  in  response  to  ;h 
reasonable  request  from  the 
independent  fiduciary. 

The  genera!  disclosure  standard  with 
respect  to  an  independent  plan 
fiduciary's  grant  or  renewal  of  an 
authorization  is  supplemented  by 
conditions  that  require  certain  specific 
information  to  be  disclosed  to  an 
authorizing  fiduciary  in  connection  with 
an  initial  authorization  or  the  renewal  of 
an  authorization,  as  the  case  may  be. 
These  specific  requirements  are 
intended  to  assure  that  information  that 
is  essential  to  informed  approval  of 
discretionary  asset  management 
services,  and  to  the  effective  oversight 
of  the  performance  of  such  services,  is 
brought  to  the  attention  of  the 
authorizing  fiduciary.  Further,  no  change 
in  the  matters  specifically  required  to  be 
described  in  connection  with  an  initial 
authorization  may  be  effective  as  to  a 
plan  until  the  change  has  been  disclosed 
to  an  authorizing  fiduciary,  and  such 
fiduciary  has  either  specifically 
consented  to  the  change  or  has  renewed 
the  insurance  company's  authorization 
after  such  disclosure  has  been  made. 

2.  Conditions  Relating  to  Periodic 
Reporting  Rega'-ding  Performance  of 
Discretionary  Asset  Management 
Services.  A  prospective  condition  to  thr 
proposed  exemption  would  require  an 
insurance  company  that  performs 
discretionary  asset  management 
services  for  a  plan  to  provide  quarterly 
reports  to  the  plan  fiduciary  who 
authorized  such  services.  This  report 
would  include  a  statement  of  the  total 
charges  incurred  by  the  plan  in 
connection  with  any  plan  assets  with 
respect  to  which  the  life  insurar.cf 
company  provides  asset  allocation 
services,  and  a  farther  description  of 
such  charges  by  category.  In  addition, 
the  report  would  mclude  a  description  of 
each  acquisition  v/ith  plan  assets  or 
disposition  of  an  interest  in  a  separate 
account,  as  well  as  each  transfer  of  plan 
assets  to  or  from  an  advisory  account. 
This  quarterly  report  is  intended  to 
allow  the  authorizing  fiduciary  to 
monitor,  on  a  contjaaing  basis,  the 
services  performed  on  behalf  of  the  plan 
by  the  insurance  company. 

3.  Conditions  Relating  to  Fees 
Imposed  in  Connection  With  the 
Investment  of  Plan  Assets  in  a  Separate 
Account  or  Advisory  Account.  In 
addition  to  the  general  standard  of 
reasonableness  applicable  to 


transactions  that  would  be  subject  to 
the  ext.'m.ption,  the  prospective 
conditions  describe  the  specific  fees  that 
a  life  insurance  company  may  charge  in 
connection  with  the  investment  of  plan 
assets  in  a  separate  account  or  advisory 
account.  Generally,  these  charges  are 
limited  to  fees  for  asset  allocation  and 
investment  management  services  that 
are  specifically  disclosed  to  an 
authorizing  plan  fiduciary;  a  reasonable 
charge  for  accounting  and  recordkeeping 
services  actually  rendered  in  connection 
with  an  investment  of  plan  assets  in  a 
separate  account  or  advisory  account; 
and  charges  that  do  not  exceed  the 
amount  reasonably  necessary  to 
reimburse  a  separate  account  or 
advisory  account  for  direct  expenses 
properly  and  actually  incurred  in 
connection  with  the  investment  of  plan 
assets  that  have  been  allocated  to  such 
an  account.'^ 

In  regard  to  the  fees  that  are  permitted 
to  be  charged  by  an  insurance  company 
providing  discretionary  asset 
management  services,  as  discussed 
above.  Prohibited  Transaction 
Exemption  77-4  would  not  permit  an 
investment  advisor  who  invests  plan 
assets  in  a  mutual  fund  pursuant  to  that 
exemption  to  receive  a  separate 
investment  advisory  fee  with  respect  to 
the  assets  so  invested.  In  addition,  as 
the  department  indicated  in  the  notice 
accompanying  the  proposed  exemption 
that  was  granted  as  Prohibited 
Transaction  Exemption  77-4"  the 
applicants  for  that  exemption 
represented  that  it  has  generally  been 
the  practice  of  investment  advisory 
firms  utilizing  publicly  marketed  mutual 
funds  in  the  management  of  plan  assets 
to  deduct  the  value  of  assets  invested  in 
mutual  fund  shares  from  the  asset  base 
on  which  the  plan  account  fees  are 
periodically  computed,  and  that  this 
procedure  essentially  eliminates  the 
possibility  of  the  investment  advisor 
receiving  a  "double  fee"  on  assets 
invested  in  mutual  fund  shares. 

Notwithstanding  the  provisions  of 
Prohibited  Transaction  Exemption  77-4, 
the  Department  has  not  included  in  the 
exemption  being  proposed  here  a 
condition  that  would  prohibit  an 
insurance  company  which  performs 
discretionary  asset  management 
services  from  making  a  separate  charge 
for  such  services  because  the  applicants 
state  that  the  performance  of 
discretionary  asset  management 


services  imposes  responsibilities  on  the 
insurer  that  are  distinct  from  the 
insurer's  responsibilities  as  investment 
manager  of  its  separate  accounts.'* 
However,  the  Department  specifically 
invites  comments  addressing  whether,  in 
light  of  the  restrictions  imposed  by 
Prohibited  Transaction  Exemption  77-4 
on  the  fees  that  may  be  charged  by  an 
investment  advisor,  an  additional 
condition  should  be  included  in  the  final 
class  exemption  relating  to  discretionary 
asset  management  that  would  prohibit 
or  restrict  an  insurance  company's 
imposition  of  separate  charges  for  the 
performance  of  asset  allocation  services. 
4.  Conditions  Relating  to  Termination 
of  an  Agreement  to  Perform 
Discretionary  Asset  Management 
Services  and  Liquidation  of  a  Plan 's 
Investment  in  a  Separate  Account  or 
.Advisory  Account.  Prospective 
conditions  to  the  proposed  exemption 
provide  that  the  portion  of  any 
agreement  under  which  an  insurance 
company  performs  discretionary  asset 
management  services  must  be 
terminable  by  the  plan,  without  penalty 
or  other  charge,  on  no  more  than  30 
days'  notice.  In  addition,  the  proposed 
exemption  contains  a  condition  that 
would  enable  a  plan  to  withdraw  from 
any  separate  account  or  advisory 
account  in  which  its  assets  have  been 
invested  at  the  direction  of  a  life 
insurance  company  that  acts  as 
investment  m.anager  of,  or  provides 
investment  advice  to,  such  account  on 
not  more  than  90  days'  notice  (unless  an 
independent  plan  fiduciary  has 
consented  in  writing  to  an  extension  of 
such  90-day  period)." 


'"The  Department's  regulations  under  section 
408(c)|2)  of  ERISA  indicate  that  an  expense  is  not  a 
direct  expense  to  the  extent  it  would  have  been 
sustained  had  the  service  not  been  provided  or  if  it 
represents  an  allocable  portion  of  overhead  costs. 
29  CFR  2550.408c-2(b)13). 

"41  FR  50516.  November  16.  1976. 


'"Although  an  insurance  company  would,  under 
;h.:  proposed  exemption,  be  permitted  to  impose  a 
separate  charge  for  the  performance  of 
discretionary  asset  management  services,  other 
conditions  to  the  proposed  exemption  would  require 
the  insurer  to  specifically  disclose  all  charges  to  an 
authoiizing  fiduciary,  and  also  could  require  that 
the  fees  ch.irged  by  the  insurance  company  be,  in 
tho  aggregate,  reasonable.  In  the  Departm.ent's  view, 
if  an  insurer  is  paid  a  separate  charge  that  is 
characterized  as  a  charge  for  "discretionary  as.-.ot 
management "  where  the  services  involved  merely 
duplicate  services  that  the  insurer  is  required  to 
pmform  in  managing  plan  assets  that  are  invested  in 
its  separate  riccounts,  the  aggregate  fees  received  by 
the  insurer  would  not,  in  such  circumstances,  be 
reasonable.  Therefore,  an  independent  fiduciary 
authorizing  the  payment  of  such  fees  would  violate 
his  obligations  in  approving  the  payment.  In 
addition,  in  determining  whether  to  pay  a  separate 
fee  to  an  insurance  company  for  the  performance  of 
discretionary  asset  management  services,  an 
authorizing  fiduciary  would  be  obligated  to  consider 
the  terms  on  which  the  plan  could  obtain 
comparable  services  from  other  sources.  See  e.g.. 
sections  404(a)(l)(A)-(B],  405(a)  and  section 
406(a)(1)(D)  of  ERISA. 

'■•As  discussed  above,  the  applicants  indicate 
that  some  pooled  separate  accounts  limit 
withdrawals.  Accordingly,  the  requirement  that  a 
plan  be  permitted  to  liquidate  its  interist  in  a 

Footnotes  continued  on  next  page 
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2.  an  advisory  account  for  which  such 
life  insurance  company  serves  as 
investment  manager,  or  to  which  it 
provides  investment  advice,  and  any 
invpfitment  of  nension  olan  assets  in  a 


Act  and  section  4g75(d)(2)  and 
4975(d)(10)  of  the  Code. 

B.  Effective  [a  date  90  days  from  the 
date  an  exemption  is  granted],  the 
exemption  provided  for  transactions 


rendered  by  such  life  insurance 
company; 

(b)  the  schedule  of  the  specific  fees 
charged  by  the  life  insurance  company 
for  the  performance  of  discretionary 
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Another  condition  specifies  the 
charges  that  an  insurance  company  may 
impose  with  respect  to  a  plan's 
withdrawal  from  an  account.  Generally, 
these  are  limited  to  charges  for 
accounting  and  recordkeeping  expenses, 
and  charges  that  reimburse  the  separate 
account  or  advisory  account  for  direct 
expenses  properly  and  actually  incurred 
in  connection  with  the  plan's 
withdrawal  [e.g.,  the  direct  costs  of 
disposing  of  securities  in  order  to 
liquidate  the  plan's  interest  in  the 
account). ^"However,  where  assets  of  a 
separate  account  consist  of  investments 
that  may  be  illiquid,  an  additional 
charge  is  permitted  to  be  made.  This 
charge  is  equal  to  the  difference 
between  the  fair  market  value  of  plan 
assets  that  are  disposed  of  in  order  to 
liquidate  the  plan's  interest  in  the 
account  and  the  amount  actually 
received  on  such  disposition  (adjusted 
to  exclude  that  portion  of  the  difference 
that  is  attributable  to  the  withdrawing 
plan's  interest  in  the  account),  and  is 
intended  to  allow  an  insurance  company 
to  prevent  any  diminution  in  the  value  of 
other  plans's  interests  in  the  separate 
account  that  might  otherwise  occur  as  a 
result  of  the  plan's  withdrawal  from  the 
account.^' 


Footnotes  continued  from  last  ftat:i: 
separate  account  with.n  o  f  \ed  pHriod  m.<j  ui^ane 
alteration  of  insurance  cor.panip.s^>isl  njs 
practices  in  so>re  cashes.  Nonetheless,  the 
Department  believes  that  the  ability  of  i)n 
independent  fiduciary  to  terminate  a  pl.in\ 
relationship  with  an  insurance  comparv  i.s  h  ve^y 
important  factor  in  liir  T-duciary's  effe<:ii\.e 
supervision  of  discretiona.'v  asset  m.in.i^i-.nenl 
services.  Howeier.  as  discussed  bnlow.  be'  h use 
prompt  liquidation  cl  6  pinns  inveslm(?nl  in  a 
pooled  separate  account  m.iy.  in  so.Tie  c,ise>;,  h.i\c 
adverse  consequences  to  other  plans  that 
participate  in  the  account  another  condition  lo  the 
proposed  exemption  would  permit  cert.iin 
additional  cha.'ges  to  be  made  to  a  plan  th.il 
withdraws  from  separate  accounts  whose  ^;.st'ls  H'-e 
illiquid.  These  charges  are  ir.'pnded  to  pnitn  I  the 
interests  of  other  plans  that  participate  in  such 
accounts  (see  note  21.  below).  The  Dcputiment  is 
e'so  prepared  to  tonsidei  modifications  to  ihe 
condition  that  requires  th„(  a  plan  be  pcrni'tlcd  to 
withd.-aw  from  a  separate  account  if  the  t  |-.iigps 
would  protect  the  interests  of  the  wi:hdi.-iw.in«  pl^n 
as  well  as  other  pUns  ior  \\hich  thp  insu.ance 
company  is  acting  as  a  fidacihry 

""See  note  !8.  abo'.e. 

"The  addi'ional  charge  df  f-i  ribed  in  the 
proposed  exemption  is  intended  to  allow  an 
insurance  company  !o  protect  the  interests  of  other 
plans  in  a  separate  account  fro.^l  ani,  dimi.iution  in 
the  value  of  their  interes;E  ir  the  account  that  would 
result  from  the  sole  of  assf  ts  held  in  Ih.?  s.-parate 
account  for  an  sinount  less  than  "fair  mi;ikel  \alue" 
in  order  to  promptly  licjidate  Ihe  interest  of  Ihe 
withdrawing  plan.  In  this  regard,  if  the  value  of  the 
assets  of  a  separate  account  are  determined  on  a 
basis  other  than  fair  ma;l.i?t  value.  Ihe  disposition  of 
assets  at  a  discount  attribuldble  to  inlrn'st  r.ite 
fluctuations  in  order  to  lii;ui('dle  the  interest  of  a 
withdrawing  plan  may  argjrtblj,  also  result  m  a 
diminution  in  Ihe  interests  of  the  plans  that  continue 
to  participate  in  the  account.  The  proposed 
exemption  does  not  permit  a  s-pparate  i  h.iigi'  to 


///.  Definitions 

The  proposed  exemption  contains 
definitions  of  various  terms  used  in  the 
exemption  which  generally  are  the  same 
as  the  definitions  of  those  terms  in  other 
class  exemptions  available  to  life 
insurance  companies. ^'However,  the 
term  "life  insurance  company"  is 
defined  to  include  a  corporate  affiliate 
of  a  life  insurance  company  that  is  a 
member  of  a  "controlled  group  of 
corporations,"  within  the  rr.eaning  of 
section  1563(a)  of  the  Code,  of  which  the 
life  insurance  company  also  is  a 
member.  This  definition  has  the  effect  of 
allowing  certain  affiliates  of  life 
insurance  companies  lo  perfcni 
discretionary  asset  managerr.pnt 
services  under  the  exemption. 

General  Informaiion 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary'  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 

a  fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requiremen!  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  Ihe 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406fb}(3)  of  the 
Act  and  section  4975(c;;i];F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  403(a)  of  the  Act 


prevent  such  diminution  bc-c.i..;e  l>,e  ap[.';canlb 
indicate  that  assets  ol  separote  cj."Counls  ate 
generally  di^termined  on  '.^i-  b.s  s  ol  '.^i;  m.i-krl 
value  and  no  other  basis  fo:  \n:i^.'',or,  n  desc  bed 
in  the  applications.  Nonelheiess  the  DefarimenI 
recognizes  that  an  insurance  c  .np.-nv  has  fiduciary 
obligations  with  respect  to  plant  that  rclb.n 
interests  in  a  separate  accc   nl  i-.b  kcI)  ,iS  plans  that 
elect  to  liquidate  their  interests,  and  airordingH   it 
will  consider,  on  the  basis  of  pui;!ic  comments 
received  regarding  the  proposed  ixen-.piion. 
permitting  other  charges  tn  be  r.-,od<-  o.'i  a  plan's 
withdrawal  from  certain  sepnr.i'f  accounts  if  such 
charges  are  equitable  lo  Ihe  wii'idraAng  plan  and 
reasonably  designed  to  protect  :bf  inleitstt  of  plans 
that  continue  to  participate  in  l.»ie  account. 

"See  e.g..  Prohibited  Trur.idct.on  Exenipiioi,  78- 
19  (43  FR  .59915.  December  22.  19"a). 


and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible: 
in  the  interest  of  the  plan(s)  and  of 
participants  and  beneficiaries  of  the 
plan(s);  and  protective  of  the  rights  of 
such  participants  and  beneficiaries. 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory'  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  exemption  to 
the  address  and  within  the  time  period 
set  forth  above.  All  comments  will  be 
made  a  part  of  the  record.  Comments 
and  requests  for  a  hearing  should  state 
the  reasons  for  the  writer's  interest  in 
the  proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  application  for 
exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

The  Department  has  under 
consideration  the  granting  of  the 
following  class  exemption  pursuant  lo 
the  authority  of  section  408(a)  of  the  Act 
and  section  497(c)(2)  of  the  Code  and  in 
accordance  with  the  procedure  set  forth 
in  ERISA  Procedure  75-1. 

Section  I.  Covered  Transactions. 
Effective  January  1, 1975,  the  restrictions 
of  sections  406(a)(l)(.^).  (C)  and  (D). 
406(b)(1),  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  bv  reason  of  section 
4975(c)(1)(A),  (C)(D).  and  (E)  therof  shall 
not  apply  to  the  transactions  described 
below  if  the  applicable  conditions  set 
forth  in  Section  II  are  met. 

A.  The  acquisition  with  pension  plan 
assets,  or  disposition,  of  an  interest  in  a 
pooled  separate  account  at  the  direction 
of  the  life  insurance  company  that 
maintains  such  account. 

B.  The  transfer  of  pension  plan  assets 
lo  or  from  an  advisorj'  account  at  the 
direction  of  a  life  insurance  company 
that  provides  investment  advice  lo.  or 
serves  as  investment  manager  of,  such 
advisory  account. 

C.  A  life  insurance  company's 
recommendation  that  pension  plan 
assets  be  allocated  to — 

1.  a  separate  account  maintained  by 
such  life  insurance  company,  or. 
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investment,  if  any,  in  each  separate 
account  or  advisory  account  to  which  its 
assets  have  been  allocated  at  the 
direction  or  recommendation  of  such  life 
insurance  company  (regardless  of  when 


of  such  transaction  and  the  amount 

involved. 

9.  No  commission  or  other  charge  is 
payable  to  a  life  insurance  company 
performing  discretionary  asset 


the  date  of  withdrawal,  of  any  assets  of 
the  account  that  are  disposed  of  in  order 
to  liquidate  the  plan's  investment  and 
the  amount  actually  received  on 
disposition;  less. 
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2.  an  advisory  account  for  which  such 
life  insurance  company  serves  as 
investment  manager,  or  to  which  it 
provides  investment  advice,  and  any 
investment  of  pension  plan  assets  in  a 
separate  account  or  advisory  account 
that  results  from  such  recommendation 

D.  The  receipt  by  a  life  insurance 
company  of  periodic  investment 
management  or  advisory  fees  with 
respect  to  a  separate  account  or 
advisory  account  in  which  plan  assets 
have  been  invested  at  the  direction  or 
recommendation  of  such  life  insurance 
company. 

E.  The  allocation  by  a  life  insurance 
company  of  pension  plan  assets  among 
different  classes  of  investments  within  a 
separate  account  that  is  maintained  by 
such  life  insurance  company  and  which 
is  funded  solely  by  assets  of  pension 
plans  that  are  sponsored  by  a  single 
employer  or  by  affihated  employers,  the 
receipt  by  such  life  insurance  company 
of  compensation  for  such  services,  and 
the  receipt  by  such  life  insurance 
company  of  periodic  investment 
management  fees  with  respect  to  the 
assets  held  in  such  separate  account, 
notwithstanding  that  the  fees  received 
by  such  life  insurance  company  are 
determined  at  different  rates  for  each  of 
the  different  classes  of  investments  to 
which  plan  assets  may  be  allocated. 

For  the  purposes  of  this  exemption, 
asset  allocation  services  that  constitute, 
or  may  result  in,  a  transaction  described 
in  this  Section  I  are  referred  to  as 
"discretionary  asset  management 
services." 

Section  II.  Conditions.  A.  Effective 
January  1, 1975,  the  exemption  provided 
for  transactions  described  in  Section  I  is 
available  only  if  each  of  the  following 
conditions  is  met: 

1.  The  descretionary  asset 
management  servirps  are  authorized 
pursuant  to  a  written  agreement 
between  a  plan  (or  a  fiduciary  on  btha'.f 
of  a  plan)  and  an  insurance  company, 
which  agreement  has  been  signed  by  an 
independent  fiduciary  of  the  plan  for 
which  the  discretionary  asset 
management  services  are  performed 

2.  The  combined  total  of  all  fees. 
commissions,  and  other  consideration 
received  by  such  life  insurance  company 
and  iis  affiliates: 

(a)  For  the  provision  of  service.s  U)  the 
plan  and, 

(b)  In  connection  with  the  purchase  of 
insurance  or  annuity  contracts  by  such 
plan,  or  by  a  fiduciary  on  behalf  of  the 
plan,  or  in  connecti.iri  with  the 
investment  of  p'an  assets  in  a  separate 
account  or  an  advisory  account. 

Is  not  in  excess  of  'reasonable 
compensation"  wi*hin  the  contemplation 
of  section  408(b)(2)  and  408(c)(2)  of  the 


Act  and  section  4g75(d)(2)  and 
4975(d)(10)  of  the  Code. 

B.  Effective  [a  date  90  days  from  the 
date  an  exemption  is  granted],  the 
exemption  provided  for  transactions 
described  in  Section  I  is  available  only  if 
each  of  the  following  conditions  is 
satisfied  in  addition  to  each  of  the 
conditions  described  in  paragraph  A  of 
this  Section  II: 

1.  Neither  the  Iffe  insurance  company 
engaging  in  the  transaction  nor  any 
affiliate  of  such  life  insurance  company 
is  a  trustee  or  administrator  of  the  plan 
or  an  employer  of  any  employee  covered 
by  the  plan. 

2.  In  the  case  of  any  transaction 
described  in  paragraphs  A  through  C  of 
Section  I  that  constitutes,  or  results  in, 
the  investment  of  plan  assets  in  any 
separate  account  or  advisory  account 
any  of  the  assets  or  which  are,  or  may 
be,  as.sets  other  than  "publicly  traded 
securities,"  and  any  transaction 
described  in  paragraph  E  of  Section  I 
that  constitutes  or  results  in.  an 
investment  in  assets  other  than 
'publicly  traded  securities,"  such 
transaction  is  specifically  authorized  by 
an  independent  fiduciary  of  the  plan 
whose  assets  are  involved  in  such 
transaction.  For  the  purposes  of  this 
paragraph  B(2)  and  paragraph  B(12)(c)  of 
this  section,  "publicly  traded  securities" 
are  securities  that  are  not  "restricted 
securities"  within  the  meaning  of  Rule 
144  of  the  Securities  Act  of  1933. 

3.  The  authorization  referred  to  in 
paragraph  A(l)  of  this  section  (relating 
to  the  authorization  of  a  life  insuraance 
company  to  perform  discretionary  asset 
management  services)  continues  in 
effect  for  more  than  one  year  only  if 
such  continuance  is  authorized  in 
writing  at  least  annually  by  an 
independent  fiduciary  of  the  plan  for 
which  the  discretionary  asset 
management  services  are  performed. 

4.  No  such  authorization  is  made  or 
renewed  unless  the  life  insurance 
company  receiveing  such  authorization 
shall  have  furnished  the  authorizing 
plan  fiduciary  with  any  reasonably 
available  .nformation  which  the  life 
msurance  company  which  seeks  the 
authorization  reasonably  believes  to  be 
necessary  to  determine  whether  such 
authorization  should  be  made  or 
renewpd.  and  any  other  reasonably 
available  information  regarding  the 
matter  that  the  authorizing  fiducial y 
may  reasonably  request. 

5.  !n  the  case  of  an  intial 
authorization,  the  information  required 
by  paragraph  8(4)  of  this  Section  II  shall 
include,  but  is  not  limited  to: 

(a)  a  description  of  the  discretionary 
asset  management  services  to  be 


rendered  by  such  life  insurance 
company; 

(b)  the  schedule  of  the  specific  fees 
charged  by  the  life  insurance  company 
for  the  performance  of  discretionary 
asset  management  services,  and  the 
schedule  of  any  asset  management  or 
advisory  fees  charged  by  such  life 
insurance  company  with  respect  to — 

(i)  any  separate  account  or  advisory 
account  in  which  plan  assets  may  be 
invested  at  the  direction  or 
recommendation  of  such  life  insurance 
company;  or, 

(ii)  any  separate  account  for  which  a 
life  insurance  company  performs 
allocation  services  described  in 
paragraph  E  of  Section  I; 

(c)  a  description  of  all  other  charges 
that  may  be  imposed  with  respect  to  the 
performance  of  discretionary  asset 
management  services  and  in  connection 
with  each  separate  account  or  advisory 
account  in  which  plan  assets  may  be 
invested  at  the  direction  or 
recommendation  of  such  life  insurance 
company,  including  fees  charged  in 
connection  with  the  acquisition  or 
disposition  of  an  interest  in  a  separate 
account  or  the  transfer  of  plan  assets  to 
or  from  an  advisory  account; 

(d)  a  description  of  the  steps  a  plan 
must  take  in  order  to  terminate  the 
agreem.ent  made  for  it  by  its 
independent  fiduciary  with  the  life 
insurance  company  which  authorizes 
the  performance  of  discretionay  asset 
management  services; 

(e)  a  description  of  the  steps  a  plan 
must  take  to  liquidate  its  investment  in 
any  separate  account  or  advisory 
account  that  has  been  made  at  the 
direction  or  recommendation  of  such  life 
insurance  company;  and, 

(f)  a  full  description  of  the 
consequences  to  the  plan  of  terminating 
any  agreement  under  which  the 
insurance  company  performs 
discretirnary  asset  management 
services  and  a  full  description  of  the 
consequences  to  the  plan  of  the 
liquidation  of  any  investment  of  plan 
assets  in  a  separate  account  or  advisory 
account  that  may  be  made  at  the 
direction  or  recommendation  of  such  life 
insurance  company. 

6.  In  the  case  of  any  renewal  of  an 
authorization,  the  information  required 
to  be  disclosed  by  paragraph  B(4)  of  this 
Section  II  shall  include,  but  is  not 
limited  to: 

(a)  a  description  of  any  changes  in 
matters  specifically  required  to  be 
disclosed  by  paragraph  B(5)  of  this 
Section  II  (relating  to  an  initial 
authoriaztion); 

(b)  a  statement  of  the  value,  as  of  a 
date  within  90  days  of  the  date  Guch 
information  is  furnished,  of  the  plan's 


85858 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Notices 


insurance  company  that  is  a  member  of 
a  "controlled  group  of  corporations," 
within  the  meaning  of  section  15r)3(a)  of 
the  Code,  of  which  such  life  insurance 


Signed  at  Washington,  D.C..  this  I5lh  day 
of  December  1980. 
Harold  A.  Bratt, 
Deputy  Director.  Office  of  Trade  Adjustment 
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Borg-Warner  Corp.,  Warner  Gear 
Division;  Affirmative  Determination 
Regarding  Application  for 
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investment,  if  any,  in  each  separate 
account  or  advisory  account  to  which  its 
assets  have  been  allocated  at  the 
direction  or  recommendation  of  such  life 
insurance  company  (regardless  of  when 
such  allocation  was  made); 

(c)  a  general  statement  of  the  manner 
in  which  such  life  insurance  company 
determines  the  value  of  the  plan's 
investment  in  each  separate  account  or 
advisory  account  to  which  its  assets 
have  been  allocated. 

7.  No  change  in  the  substance  of  any 
matter  specifically  required  to  be 
disclosed  by  paragraph  B(5)  of  this 
Section  II  (relating  to  an  initial . 
authorization)  is  effective  as  to  a  plan 
until  the  earlier  of: 

(a)  the  date  on  which  an  independent 
plan  fiduciary  specifically  consents  to 
such  change;  or, 

(b)  the  first  date  after  disclosure  of 
such  change  pursuant  to  paragraph  B{6) 
of  this  Section  II  on  which  an 
independent  plan  fiduciary  renews  the 
insurance  company's  authorization  to 
perform  discretionary  asset 
management  services. 

8.  The  life  insurance  company 
furnishes  the  authorizing  fiduciary  waii 
a  report  containing  at  least  the  following 
information  not  less  frequently  than 
every  ihree  months  and  not  later  than  4ri 
days  following  tb3  end  of  the  period  to 
which  the  report  relates: 

(a)  the  total  of  all  charges  incurred  by 
the  plan  during  the  preceding  three 
months  in  connection  with  any  plan 
assets  with  respect  to  which  the  life 
insurance  compary  provides 
discretionary  assjt  management 
services; 

(b)  the  amount  l:  such  charges,  t.iy 
category,  includi.-.g 

(i)  fees  for  the  provision  of 
discretionary  asiiet  management 
services, 

(ii)  the  investnt  nt  management,  (ir 
adv  isory  fee  charged  to  the  jian  (or  Ih.a! 
portion  of  any  such  fee  charged  to  a 
separate  account  or  advisory  acccun' 
that  is  attributable  to  the  plan's  interest 
is  such  acccar'-')  w'th  respect  to  each 
separate  account  <<r  advisorv  account  in 
which  the  plan's  assets  are  invested 
during  the  perind  to  v\hich  the  report 
relates, 

(iii)  any  charge  reliting  to  the 
acquisition  or  disposition  of  an  interest 
in  a  separate  account  or  the  transfer  of 
plan  assets  to  or  fiom  an  advisory 
account;  and. 

(c)  a  descript/o:i  of  each  acquibiiion 
with  plan  assets  or  disposition  of  the 
plan's  interei;t  in  a  separate  account  and 
each  transfer  of  plan  assets  to  or  from 
an  advisory  accuunt.  including  the  date 


of  such  transaction  and  the  amount 
involved. 

9.  No  commission  or  other  charge  is 
payable  to  a  life  insurance  company 
performing  discretionary  asset 
management  services  or  to  any  affiliate 
of  such  life  insurance  company,  in 
connection  with  any  investment  of  plan 
assets  in  a  separate  account  or  advisory 
account  at  the  direction  or 
recommendation  of  such  life  insurance 
company  or  affiliate,  except  the 
following: 

(a)  fees  that  are  described  in 
paragraph  (B)(5)(b)  of  this  Section  II; 

(b)  a  reasonable  charge  for  accounting 
and  recordkeeping  services  actually 
rendered  in  connection  with  such 
investment;  and, 

(c)  a  charge  not  in  excess  of  the 
amount  reasonably  necessary  to 
reimburse  the  separate  account  or 
advisory  account  for  direct  expenses 
properly  and  actually  incurred  in 
connection  with  the  initial  investment  of 
plan  assets  that  have  been  allocated  to 
such  account. 

10.  That  portion  of  any  agreement 
pursuant  to  which  a  life  insurance 
company  performs  discretionary  asset 
management  services  is  termmable  by 
the  plan,  without  penalty  or  charge,  on 
not  m.ore  than  30  days'  notice. 

11.  Tlie  plan  is  able  to  liquidate  its 
investment  in  any  separate  account  or 
adviscry  account  to  which  its  assets 
have  been  allocated  at  the  direction  or 
recommendation  of  a  life  insurance 
company  on  no.t  m.ore  than  90  days' 
notlte  (vinless  an  independent  plan 
fiducihry  has  agreed  in  ^vriiing  to  an 
extension  of  such  90  day  period). 

12.  No  penalty  or  other  charge  is  made 
with  retpect  to  the  withdrawal  of  plan 
assets  from  a  sepaiate  account  or 
advisrry  account,  except  the  following: 

(a)  a  reasonable  charge  for  accounting 
and  recoidkceping  ser\;ces  actually 
rendered  in  connection  with  such 
liquid:^tion; 

(bj  a  charge  not  in  excess  of  the 
amount  irasonably  necessary  io 
reimburse  the  separate  account  or 
ad\isory  account  for  direct  expenses 
proporI_\  and  aclualiy  incurred  in 
connection  with  the  liquidation  of  the 
plan's  investment  in  the  account:  and, 

(c)  in  a  case  where  a  plan  has 
leques'cd  withdrawal  of  its  assets  from 
a  separate  account  any  of  the  assets  cf 
which  :>re  invested  in  property  other 
than   'publicly  traded  secuiities"  (as 
defined  in  paragraph  B(2)  of  this  Section 
II),  a  charge  not  in  excess  of  the  amount 
reaso!!ab!y  necessary  to  reimburse  to 
such  separate  account  an  amount  equal 
to— 

(ij  the  difference,  if  any.  between  the 
"fair  market  value,"  determ,ined  as  of 


the  date  of  withdrawal,  of  any  assets  of 
the  account  that  are  disposed  of  in  order 
to  liquidate  the  plan's  investment  and 
the  amount  actually  received  on 
disposition;  less, 

(ii)  that  portion  of  such  difference  that 
bears  the  same  relationship  to  the  total 
amount  of  the  difference  as  the  value  of 
the  withdrawing  plan's  interest  in  the 
separate  account,  determined 
immediately  prior  to  its  withdrawal, 
bears  to  the  aggregate  value  of  all 
interests  in  such  separate  account, 
determined  immediately  prior  to  the 
plan's  withdrawal. 

For  the  purposes  of  diis  paragraph 
B(12).  the  "fair  m.arket  value"  of  an  asset 
means  the  fair  market  value  of  such 
asset  as  reasonably  determined  in 
writing  by  a  person  who  is  reasonably 
qualified  to  form  an  opinion  regarding 
the  fair  market  value  of  the  asset  and 
who  is  agreed  to  in  writing  by  an 
independent  fiduciarj'  of  the 
withdrawing  plan.  Such  person  may  be 
designated  in  the  instrument  authorizing 
the  life  insurance  company  to  perform 
discretionary  asset  managem.ent 
services. 

Section  III.  Definitions.  For  the 
purpose  of  this  exemption — 

A.  An  "advisory  account"  means  an 
asset  or  pool  of  assets,  other  than  a  life 
insurance  company's  general  assets  or  a 
separate  account,  with  respect  to  which 
a  life  insurance  company  provides 
investment  management  services  or 
investment  advice. 

B.  An  "affiliate"  of  a  person 
includes — 

(1)  any  person,  directly  or  indirectly. 
throi:Bh  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  any  officer,  director,  employee 
(including  in  the  case  of  an  insurance 
company,  an  insurance  agent  thereof, 
whetiier  or  not  the  agent  is  a  common 
law  employee  of  the  insurance 
com,p;:ny).  or  relative  of,  or  partner  in, 
any  such  person:  and, 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

C.  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  m.anagement  or  policies  of  a 
person  other  than  an  individual. 

U.  The  term  "discretionary  asset 
management  services"  has  the  m.eaning 
given  it  in  Section  I. 

E.  The  term  "life  insurance  company" 
means  an  insurance  company 
authorized  to  do  business  as  a  life 
insu'ance  comipany  under  the  laws  of  a 
Slate.  For  puiposes  of  this  exemption, 
the  term  "life  insurance  comipany"  shall 
include  a  corporate  affiliate  of  a  life 
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contributed  importantly  to  the 
separations,  or  threat,  thereof,  and  to 
the  absolute  decline  in  sales  or 
production. 


NTanofiirn  T^atar 


nttr 


contribute  importantly  to  worker 
separations  at  the  firm. 

rA-W-8646:  Sharon  Division  of 
Textron,  Inc.,  Rochester,  NY. 
Investigation  revealed  that  criterion  [SJ 


Batavia,  IL.  Arden,  NC.  and  Aberdeen. 
MI.  Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
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insurance  company  that  is  a  member  of 
a  "controlled  group  of  corporations." 
within  the  meaning  of  section  l.'SBaia)  of 
the  Code,  of  which  such  life  in.surance 
company  is  a  member. 

F.  The  term  "parly  in  intprost" 
includes  a  "disqualified  person" 
described  in  section  4975(e)(2)  of  the 
Code. 

G.  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  'nriember  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(5)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

Signed  al  Washington.  DC.  Ihis  22nd  d.Ty 
of  Deuember  1980. 
Ian  D.  Lanoff, 

Administrator.  Pension  and  Wi^/fare  Benefit 
Programs,  Labor-Management  Services 
Administration.  U.S.  Department  of  Labor 

|KR  Doc.  80-t0436  Filed  12-29-80;  H:4.'i  .im| 
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Office  of  the  Secretary 
[TA-W-8602] 

Active  Products  Corp.;  Correction  and 
Clarification 

On  June  9, 1980.  the  Department 
instituted  an  investigation  under  TA-VV- 
8602  incorrectly  designating  the 
petitioning  workers  as  Active  Tool  and 
Manufacturing  Company,  Incorporated, 
Detroit,  Michigan,  published  in  the 
Federal  Register  on  June  13,  1980  (45  PR 
40257).  In  fact,  the  petition  was  filed  on 
behalf  of  workers  at  the  company's 
division.  Active  Products  Corporation, 
Marion,  Indiana. 

On  June  27,  1980.  the  Department 
published  in  the  Federal  Register  (45  FR 
43484)  a  Notice  of  Termination  of 
Investigation  concering  employees  of 
Active  Tool  and  Manufacturing.  Detroit, 
Michigan  (TA-VV-8602).  SubsHquently, 
the  Department  on  its  own  motion 
reinstituted  the  investigation  of  the 
petition  having  recognized  that  the 
intent  of  petition  TA-W-aG02  was  to 
petition  for  assistance  of  the  Marion 
workers.  The  Department  inadvertently 
failed  to  publish  notice  of  the 
reinstitution  of  the  investigdlion  of  the 
Marion  workers.  In  due  course. 
following  investigation,  the  Department 
issued  a  Notice  of  Negative 
Determination  denying  trade  adjustment 
assistance  to  the  Marion  workers  on 
December  10, 1980,  published  in  the 
Federal  Register  on  December .  1980  (45 
FR -). 


Signed  at  Washington.  DC.  this  1.5lh  day 
of  December  1980. 
Harold  A.  Bratt, 
Deputy  Director  Office  of  Trade  Adjust  men  t 

.■\ssistance. 

|hR  Dor   Bn-iUS^  Kili'ii  U-..'>>-Wl  .-H5  ,in,| 
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I TA-W- 11,277) 

APCO  Knitwear,  Inc.  (Formerly  Known 
as  APCO  Manufacturing  Company, 
Incorporated);  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  14. 1980  in  response 
to  a  worker  petition  received  on  October 
6, 1980  which  was  filed  by  the 
Amalgamated  Clothing  and  Textile 
Workers'  Union  en  behalf  of  workers 
and  former  workers  producing  men's 
and  boys'  knit  shirts  at  APCO  Knitwear. 
Incorporated,  Brodhead,  Wisconsin. 

The  Notice  of  Investigation  was 
published  in  the  Federal  Register.  No 
public  hearing  was  requested  and  none 
was  held. 

The  petitioning  group  of  workers  in 
this  case  was  included  in  fc 
determination  (TA-W-4752)  issued  on 
March  30,  1979  which  certified  as 
eligible  to  apply  for  adjustment 
assistance  all  workers  engaged  in 
employment  related  to  the  production  of 
men's  knit  sport  shirts  at  APCO 
Manufacturing  Company.  Incorporated, 
Brodhead,  Wisconsin.  APCO 
Msnufactijring  Company  was  sold  in 
September  1979  and  the  name  was 
changed  to  APCO  Knitwear. 
Incorporated.  No  changes  were  made  in 
the  day-to-day  cperition  of  the  firm. 
Only  the  name  and  ownership  changed. 
Since  al!  workers  separated,  totally  or 
parti-illy  from  APCO  Kniiwe.-ir. 
Incorporated,  fonnerly  kno-vn  as  APCO 
Maniifactuiiiig  Co.mpary,  Incorporated, 
on  or  af'er  January  18,  1978  (impact 
date)  and  before  March  30. 1981 
(expiration  dale  ,.f  the  determination) 
are  cov  t-red  by  an  existing 
deleimination,  a  new  invesligulion 
would  serve  no  purpose.  Therefore,  this 
investigation  has  been  terminated. 

Signi'd  at  Washington.  D.C.  tins  19th  day  of 
December  1980. 
Marvin  M.  Fooks, 

Dime  I  or.  Office  of  TraJt  Adjunlment 
.A.'s.-iibtonce. 

|I-R  1).  I     WV4I)S47  nl.".i  It  J»  *«):  n-'i.i  -imj 
BILLING  COOE  4510-28-M 


ITA-W-8193] 

Borg-Warner  Corp.,  Warner  Gear 
Division;  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  November  25, 1980,  after  being 
granted  a  filing  extension,  counsel  for 
the  petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Negative  Determination 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  for 
workers  and  former  workers  of  the 
Warner  Gear  Division  plant  in  Muncie. 
Indiana  of  the  Borg-Wamer  Corporation. 
The  determination  was  published  in  the 
Federal  Register  on  October  3, 1980  (45 
FR  65703). 

Among  other  things,  the  application 
for  reconsideration  claimed  that  the 
Department's  customer  survey  was  not 
adequate. 

Conclusion 

After  review  of  the  application.  1 
conclude  that  the  counsel's  claim  is  of 
sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  al  Washington,  D.C.  this  1"th  dny 
of  December  1980. 
lames  F.  Taylor, 

Director,  Office  of  Management 
Administration  and  Planning. 

IVH  n«).;.  MMtllMO  Filed  12-2»-M;  8:4.5  Hm| 
BILLING  COOE  4S10-28-M 


Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period  December  15-19, 1980. 

In  order  for  an  affirmative 
dete.i-mination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
ur  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
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such  workers  separated  from 
employment  on  or  after  June  16.  1979. 
With  respect  to  workers  producing 
mechnical  springs  the  investigation 
revealed  that  criterion  (3)  has  not  been 


Pursuant  to  29  CFR  90.18(c). 
reconsideration  may  be  granted  under 
the  following  circumstances; 

(1)  if  it  appears  on  the  basis  of  facts 
not  nreviouslv  considered  that  the 


Signed  at  Washington.  D.C,  this  15lh  day 
of  December  1980. 
C.  Michael  Aho, 

Director  Office  of  Foreign  Economic 
Research. 
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contributed  importantly  to  the 
separations,  or  threat,  thereof,  and  to 
the  absolute  decline  in  sales  or 
production. 

Negative  Determinations 

In  each  of  the  following  cases  it  has 
been  concluded  that  at  least  one  of  the 
above  criteria  has  not  been  met. 

TA-W-8095;  Firestone  Tire  and 
Rubber  Co.,  Corporate  Headquarters, 
Akron,  OH.  Investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  of  the  subject  firm 
indicated  that  increased  imports  did  not 
contribute  importantly  to  sales  declines 
and  worker  separations  at  the  subject 
firm. 

TA-W-9331;  WeJdinatjon.  Inc., 
Madison  Heights,  MI.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  Aggregate  U.S.  imports  of  welding 
and  assembly  machinery  are  negligible, 

TA-W-9970;  Gathen  Industries.  Inc.. 
Roseville,  MI.  Investigation  revealed 
that  criterion  (3)  has  not  been  met. 
Aggregate  U.S.  imports  of  automobile 
tools  and  dies  are  negligible. 

TA-W-7948:  C.A.  Baltz  and  Sons.  Inc.. 
Kingston,  NY.  Investigation  revealed 
that  criterion  (3)  has  not  been  met.  A 
survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-\V-8159;  Lattimore  and  Tessmer. 
Inc.,  Southfield,  MI.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-8808  &  8808A:  Means  Stamping 
Industries,  Inc.,  Means  Stamping  Div., 
Saginaw.  MI  and  Delta  Metal  Products 
Div..  Bay  City,  MI.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  imports  did  not 
contribute  im.poridntly  to  worker 
separations  at  th?  firm. 

TA-W-9481:  A  dell  Industries,  frt.. 
Novi.  MI.  Investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-7997;  Motor  City  Stamping. 
Inc.,  Sterling  Heights,  MI.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  iinports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-8343;  Excel  Pattern  Works, 
Inc.,  Dearborn,  MI.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  im.ports  did  not 


contribute  importantly  to  worker 
separations  at  the  firm. 

lA-W-8646:  Sharon  Division  of 
Textron,  Inc.,  Rochester,  NY. 
Investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  custor^a-s 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA^'-88S7:  Eagle  Clothes,  Inc.,  New 
YjOfk,  NY.  Investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-9300  &  9300A-B;  American 
Sunroof  Corp.,  Paramount,  CA,  Los 
Angeles,  CA,  and  San  Francisco,  CA. 
Investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-8811:  General  Tire  and  Rubber 
Co.,  Aldora  Mills,  Barnesville,  GA. 
Investigation  revealed  that  criterion  (3) 
has  not  been  met.  Aggregate  U.S. 
imports  of  tire  cord  are  negligible. 

TA-W-8236;  Mcintosh— Division  of 
Norris  Industries,  Detroit,  ML 
Investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-8334;  Eif el  Pattern  and  Model 
Eraser,  ML  Investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-n'-9328:  Tiger  Babe  Sportswear, 
Inc..  Newark,  NJ.  Investigation  revealed 
that  criterion  (3)  has  not  been  met. 
Aggregate  U.S.  imports  of  blouses  did 
not  increase  as  required  for  certification. 

TA-  W-9615  &  9973:  Republic  Steel 
Corp..  Buffalo  District.  New  York  Plant. 
Buffalo.  NY  and  New  York  Sales  Office. 
Amherst.  NY.  Investigation  revealed 
that  criterion  (3)  has  not  been  met.  A 
survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-~351,  9241,  &  10.993:  General 
Electric  Co.,  Engineering  Section, 
Cleveland,  OH,  Memphis,  TN,  and 
Lexington,  KY.  Investigation  revealed 
that  criterion  (3)  has  not  been  met.  A 
survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-8588,  8589,  8673-76,  8678,  8679. 
and  8681-83:  Walker  Mfg.  Co..  Grass 
Lake,  ML  Jackson,  ML  Seward,  NE, 
Racine.  WL  Newark,  OH,  Jonesboro, 
AR.  Harrisonburg,  VA,  Greenville,  TX, 


Batavia,  IL.  Arden,  NC,  and  Aberdeen, 
MI.  Investigation  revealed  that  criterion 
(3)  has  not  been  met,  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-  W-9164:  Rock  ford  Headed 
Products.  Inc..  Rockford,  IL. 
Investigation  revealed  that  criterion  (3) 
has  not  been  m.et.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

T.A-W~8346:  Visioneering.  Inc., 
Eraser.  All.  Investigation  revealed  that 
criterion  (3)  has  not  been  met  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-^039  &  8039 A-M:  American 
Sunroof  Corp.,  Southgate,  MI. 
Investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-11.147;  American  Sunroof 
Corp.,  Glass  and  Trim  Plant,  Lansing, 
MI.  Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-10,459:  American  Sunroof 
Corp..  Warren,  MI.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-10.963:  Square  D 
Environmental  Contracting  Corp., 
Detroit,  MI.  Investigation  revealed  that 
criterion  (3)  has  not  been  met.  Aggregate 
U.S.  imports  of  duct  work  are  negligible. 

TA-W-9993  &  9993A:  Qufhault  Cedar 
Products,  Neilton,  WA.  Investigation 
revealed  that  criterion  (3)  has  not  been 
met.  A  survey  of  customers  indicated 
that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-9060:  Hell  Heating  and  Air 
Conditioning,  Inc.,  Burton,  MI. 
Investigation  revealed  that  criterion  (3) 
has  not  been  met.  Aggregate  U.S. 
imports  of  duct  work  are  negligible. 

TA~  W-7947:  Balfour  Industries,  Inc. 
Detroit.  ML  Investigation  revealed  that 
criterion  (3)  has  not  been  met.  A  survey 
of  customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

Affirmative  Determinations 

TA-W-9055:  Rockwell  International 
Inc.,  Logansport,  IN.  With  respect  to 
workers  producing  suspension  springs,  a 
certification  was  issued  applicable  to  all 
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Atmosphere  (NACOA)  will  meet 
Thursday  and  Friday,  January  15-16. 
1981.  The  Subgroup  will  meet  in  the  B- 
100  conference  room  of  Page  Building 
No.  1,  2001  Wisconsin  Avenue,  NW.. 


Date  &  Time:  January  23-24, 1981,  8:30 

a.m.-5:00  p.m.  each  day. 
Place:  Hilton  Inn,  Room  339,  Salt  Lake 

City,  Utah. 
Type  of  Meeting:  Closed. 

Pnntart  Poranr"  Or    FrpH  Stnllnit7 


computers  for  university-based  Theoretical 
Physics  research  and  reconimend  an 
appropriate  strategy  for  meeting  the 
computational  needs  of  this  area  of 
research. 


A  c'n 
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such  workers  separated  from 
employment  on  or  after  June  16,  1979. 

With  respect  to  workers  producing 
mechnical  springs  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  Surveyed  customers  did  not 
increase  porcbases  of  imports  while 
decreasing  purchases  from  the  subject 
firm. 

TA-W-iae89;  Keuffel  and  Ess^r  Co.. 
Cape  May  Court  House,  NJ.  A 
certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  1, 1980  and  before  October  1.  1980. 

TA~W-10,510:  Trim  Trends.  Inc.. 
Clawson,  MI.  A  certification  was  issued 
covering  all  workers  of  the  firm 
separated  on  or  after  March  15.  1980. 

TA-W-8203;  Motor  Wheel  Corp.. 
Mendota,  IL.  A  certification  was  issued 
applicable  to  all  workers  engaged  in 
employment  related  to  the  production  of 
automobile  wheels  who  were  separated 
from  employment  on  or  after  August  6, 
1979. 

With  respect  to  workers  engaged  in 
employment  related  to  the  production  of 
agricultural  and  industrial  wheels, 
criterion  (3)  has  not  been  met.  Sui  veyed 
customers  did  not  buy  imports  of 
agricultural  of  industrial  wheels. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  December  15- 
19, 1980.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  S- 
5314,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.  Washington. 
D.C.  20210  during  normal  working  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  22, 19)10 
Mdrvin  M.  Fooks, 

Director,  Office  of  TrcJe  Aiijusf/imnt 

Assistance. 

\yn  Doc.  60-40550  Kilcd  ^^-^^m■. ««  mi[ 
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[TA-W-10,699] 


First  Ford;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  November  17, 1980,  (copy 
attached)  one  of  the  petitioners  for  the 
former  workers  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  former 
workers  of  that  company.  The 
determination  was  published  in  the 
Federal  Register  on  October  24. 1980.  (45 
FR  70604). 


Pursuant  to  29  CFR  90.18(cj, 
reconsideration  may  be  granted  under 
the  following  circumstances; 

(1)  if  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  dcleimination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  if,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifies  reconsideration  of  the 
decision. 

The  petitioner  claims  that  Ford  Motor 
Company  (Ford)  has  a  substantia! 
degree  of  proprietary  control  over  First 
Ford  since  the  loss  of  auto  sales  caused 
Ford  to  close  First  Ford. 

T!ie  Department's  review  showed  that 
First  Ford  was  an  j.'idepenuenf. 
frdnchised  dealrrship  which  sold  and 
serviced  Ford  automobiles  and  trucks 
and,  as  such,  did  not  produce  an  article 
within  the  meaning  of  Section  222(3)  of 
the  Trade  Act. 

Since  workers  at  First  Ford  do  not 
produce  an  article,  they  may  be  certified 
only  if  Ford  is  the  "workers'  firm"  within 
the  meaning  of  Section  222  of  the  Act. 
Ford  may  be  dctei  mined  to  be  the 
"workers'  firm"  if  Ford  and  First  Ford, 
an  independent  deale;rship,  are  related 
by  owne!  ship  or  by  a  substantial  degree 
of  proprietary  cont'ol,  or  if  the  workers 
are  de  facto  employees  of  Ford.  Ford  is 
not  the  "workers'  firm"  under  either  test. 
There  is  no  element  of  ownership  or 
control  between  the  firms.  The  workers 
also  are  not  dc  facto  employees  of  Ford 
since  all  payroll  transactions,  personnel 
actions  and  employee  benefits  are  under 
the  ccnirol  of  First  Ford.  The  mere  fact 
that  the  Ford  Motor  Credit  Company,  a 
subsidiary  of  Foid,  lent  First  Ford 
money  to  purchase  new  cars  and 
equipment  and  the  fuither  fact  that  Ford 
Leasing  Development  Company 
petitioned  the  Des  Plaines  Zoning  Board 
of  Appeals  for  a  change  in  zoning  are 
not  s.iificient  in  themselves  to  support  a 
determination  that  the  Ford  Motor 
Company  is  the  "workers'  firm". 

Conclusion 

After  review  of  the  application  and 
the  investigative  file,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor's  prior  decision. 
The  application  is,  therefore,  denied. 


Signed  at  Wasliingfon,  D.C,  this  15lh  day 
of  December  1980. 
C.  Michael  Aho, 

Director,  Office  of  Foreign  Economic 
Research. 

|FR  Uix;.  80-4()'j.M5  Kiled  12-2»-80:  ft.43  .im| 
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(TA-W-9957] 

Solix  Sportswear  Corp^  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  11, 1980  in  response 
to  a  worker  petition  received  on  July  29. 
1980  which  was  filed  on  behalf  of  former 
workers  at  Solix  Sportswear 
Corporation,  New  York,  New  York.  The 
workers  produced  men's  outerwear. 

The  investigation  revealed  that  the 
petitioning  group  of  workers  in  this  (  ase 
was  included  in  a  determination  (TA- 
W-8051)  issued  on  June  25,  980  which 
certified  as  eligible  to  apply  for 
adjustment  assistance  all  workers  of 
Solix  Sportswear  Corporation  who 
became  totally  or  partially  separated 
fiom  employment  on  or  after  May  8, 
1979  and  before  December  1, 1979.  The 
three  workers  who  filed  the  present 
petition  were  separated  from 
employment  at  Solix  in  November  1979 
and  were  never  recalled.  Ail  production 
of  men's  outerwear  by  Solix  ceased  in 
November  1979.  A  totally  new  product 
line  was  introduced  during  February 
1980. 

Since  all  workers  separated  totally  or 
partially  from  Solix  Sportswear 
Corporation,  New  York,  New  York  (jn  or 
after  May  8, 1979  and  before  December 
1, 1979  are  eligible  to  apply  for 
adjustment  assistance  under  an  existing 
determination  a  new  investigation 
would  serve  no  purpose  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  tlii.s  17th  d.iy  of 
December  1980. 
Marvin  M.  Fooks, 

Director.  Office  of  Trodo  .Adniinisi ration 
Assistance. 

II  S  Oi:,:.  80-4i;.'im  I    ;i;J  I  V28-W),  SA'o  .)ni| 
BILLING  COOE  4S10-28-M 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

Pursuant  to  Sec.  10(a)(2),  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1976),  notice  is  hereby 
given  that  the  Morine  Transportation 
Subgroup  of  the  Independent  Areas 
Task  Force  (lATF)  of  the  National 
Advisory  Committee  on  Oceans  and 
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Support  of  Nuclear  Power  Plants,"  was 
issued  for  interim  use  and  comment. 
Comments  have  been  received  and 
evaluated.  The  Nuclear  Regulatory 
Commission  and  the  Federal  Emergency 


Commission  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder, 
for  unlisted  trading  privileges  in  the 
common  stock  of: 
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Atmosphere  (NACOA)  will  meet 
Thursday  and  Friday,  January  15-16. 
1981.  The  Subgroup  will  meet  in  the  B- 
100  conference  room  of  Page  Building 
No.  1,  2001  Wisconsin  Avenue,  NW.. 
Washington,  D.C. 

The  session,  which  will  be  open  to  the 
public,  will  convene  at  9:00  a.m.  and 
adjourn  at  4:00  p.m.  each  day.  The 
agenda  for  the  meeting  of  the  Marine 
Transportation  Subgroup  is  as  follows: 

Oce<3n  Problems  and  Transoceanic  Shipping.; 

A.  L'.S.  merchant  marine  capabilUies  to 
meet  national  trade  and  defense  needs. 

B.  Flags  of  convenience. 
C  Other  issues. 

NACOA  has  initiated  a  study  to 
formulate  national  goals  and  objectives 
for  the  oceans  in  the  decade  of  the 
1980's  and  beyond.  To  support  the 
conduct  of  this  study,  the  Secretary  of 
Commerce  has  established  the  lATF  for 
NACOA.  The  lATF  will  be  responsible 
for  the  preparation  of  preliminary 
recommendations  in  the  areas  of  energy, 
fisheries,  marine  transportation,  ocean 
minerals,  ocean  operafions  and  services. 
pollution,  and  waste  management. 

Persons  desiring  to  attend  will  be 
admitted  to  the  extent  seating  is 
available.  Persons  wishing  to  make 
formal  statements  should  notify  the 
Chairperson  of  the  Subgroup  on  Marine 
Transportation,  Dr.  Don  Walsh,  in 
advance  of  the  meefing.  The 
Chairperson  retains  the  prerogative  to 
impose  limits  on  the  duration  of  oral 
statements  and  discussion.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  NACOA  Executive  Director,  Mr. 
Steven  N.  Anastasion,  or  CDR  Tom 
Nunes,  the  Staff  Member  for  the  Marine 
Transportation  Subgroup.  The  mailing 
address  is:  NACOA,  3300  Whitehaven 
Street  NW.  (Suite  438,  Page  Building  No. 
1),  Washington,  D.C.  20235. 
Steven  N.  Anastasion, 
Executive  Director. 

|KK  Uoc.  aO-J0455  Filed  12-29-60;  8:45  an,) 
eiLLlNG  CODE  35ia-12-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Behavioral 
and  Neural  Sciences;  Subcommittee 
for  Psychobiology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subcommittee  on  Psychobiology 
of  the  Advisory  Committee  for 
Behavioral  and  Neural  Sciences. 


Date  &  Time:  January  23-24, 1981,  8:30 
a.m.-5:00  p.m.  each  day. 

Place:  Hilton  Inn.  Room  339,  Salt  Lake 
City,  Utah. 

Type  of  Meeting:  Closed. 

Contact  Person;  Dr.  Fred  Stollnitz 
Program  Director,  Psychobiology 
Program.  Room  320,  National  Science 
Foundafion,  Washington,  D.C.  (202) 
357-7949. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
psychobiology. 

Agenda:  To  review  and  evaluate 
research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financical  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisions  of  Section  10(d) 
of  Pub.  L.  92-463.  The  committee 
Management  Officer  was  delegated 
the  authority  to  make  such 
determinations  by  the  Director,  NSF, 
on  July  6, 1979. 

M.  Rebecca  Winkler, 

Committee  Mana^ewer't  Coordinator. 

December  22.  1980. 

ITR  Dm.  Nl-«>458  Filed  12-2*-*l:  8  .15  anij 
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Advisory  Committee  for  Physics; 
Subcommittee  on  Computational 
Facilities  for  Theoretical  Research; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Physics — 

Subcommittee  on  Computational  Facilities 

for  Theoretical  Research. 
Date  and  Time:  January  15-17.  1981;  9  a.m.  to 

5  p.m.  each  day. 
Place:  National  Science  Foundation,  1800  G 

Street,  NW..  Washi.^gton.  D.C.  20550.  Room 

628  each  day. 
Type  of  Meeting:  Open. 
Cont.Hct  Person:  Dr.  Richard  A.  Isaacson, 

Division  of  Physics,  National  Science 

Foundation,  Washington,  D.C.  20550. 

Telephone  (202)  357-7979. 
Summary  of  Minutes:  Will  be  available  as  an 

attachment  to  the  minutes  of  the  full 

Committee  meeting  to  be  held  in  February, 

1981. 
Purpose  of  Subcommittee;  To  examine 

present  and  future  trends  for  the  usage  of 


computers  for  university-based  Theoretical 
Physics  research  and  recorr.mend  an 
appropriate  strategy  for  meeting  the 
computational  needs  of  ihis  ana  of 
research. 

Agenda: 
January  15.  1981.  9  am  to  5  p  m.;  Review  of 

available  studies  on  the  usage  of  computers 

for  theoretical  research  by  ur  versify 

scientist.s.  Preliminary  discussior.  of 

Subcommittee  recommendations. 
January  16.  1981.  9  a.m.  to  5  p.m.: 

Continuation  of  previous  day's  discussion. 
January  17.  1981.  9  a.m.  to  5  p  .m  : 

Continuation  of  previous  da>  s  discussion. 

M.  Rebecca  WinkJer, 

Committee  Management  Co^n.^nator, 

Decerr.ber  22,  1930. 

|FR  Doc.  HO-40'i59  Filed  Vl-i'^-tj  3; 45  .ir.t 
BILLING  CODE  7S55-01-M 


Advisory  Council;  Task  Group  No.  15; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
the  National  Science  Foundation 
announces  the  following  m.eeting; 

Name:  Task  Group  No.  15  of  the  NSF 
Advisory  Council. 

place:  Room  523.  National  Science 
Foundation.  1800  G  Street.  N.W., 
Washington,  D.C.  20550. 

Date:  Friday.  January  30.  1981. 

Time:  9:00  a.m.  till  5:00  p.m 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Jeanne  Hudson. 
Executive  Secretary  of  the  NSF  Advisory 
Council,  National  Science  Foundation, 
Room  518.  1800  G  Street.  N  W., 
Washington.  DC.  20550  Telephone:  202/ 
357-9433. 

Purpose  of  Task  Group:  The  purpose  of  the 
Task  Group,  composed  of  members  of  the 
NSF  Advisory  Council,  is  to  provide  the  full 
Advisory  Council  with  a  mechanism  to 
consider  numerous  issues  of  interest  to  the 
Council  that  have  been  assigned  by  the 
National  Science  Foundation. 

Summary  Minutes:  May  be  obtained  from  the 
contact  person  at  above  stated  address. 

Agenda;  The  Task  Group  is  asked  to 
determine  the  role  of  NSF  in  the  science 
education  for  the  general  public.  The  task 
Group  will  focus  on  mechanisms  to 
encourage  greater  interagency  cooperation 
and  will  suggest  mechanisms  to  foster 
increased  and/or  expanded  in-school  as 
well  as  out-of-school  programs  for 
education  in  the  sciences  and  technology. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

December  22,  1980. 

|FR  Doc.  80-4(U6C  Filed  12-:>-80,  b4S  ;,m| 
BILLING  CODE  75S5-01-M 
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Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  on  all  the  information  available  to 
it,  that  the  extension  of  unlisted  trading 
Drivjleees  pursuant  to  such  acDlication 


Interest  on  the  notes  iv.ll  be  payable  at 
the  rate  of  14  percent  per  annum. 
Paul  H.Taj  lor, 

Fiscal  As.'iistant  St'c-vta'-y. 

Supplementary  Statement 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-3891 

Rorida  Power  &  Light  Co.  (St.  Lucie 
Nuclear  Power  Plant,  Unit  2); 
Reconstitutlon  of  Atomic  Safety  and 
Licensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  assigned  the  following  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
construction  permit  proceeding: 

Richard  S.  Salzman,  Chairman.- 
Dr.  W.  Reed  Johnson. 
Dated:  December  19.  1980. 
C.  }ean  Bishop, 

Secretary  to  the  Appeal  Board. 

|FR  D,;t.  ft:-l"ij.-ii  Filed  12-2S-80:  H:43  .im| 
BILLING  CODE  7SS0-01-M 

[Doclcet  Nos.  50-354  and  50-355] 

Public  Service  Electric  &  Gas  Co.  and 
Atlantic  City  Electric  Co.  (Hope  Creeic 
Generating  Station,  Units  1  and  2); 
Reconstitutlon  of  Atomic  Safety  and 
Ucensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  assigned  the  following  Panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
construction  permit  proceeding: 

Richard  S.  Salzman.  Chairman. 

Dr.  W.  Reed  Johnson. 

Thomas  S.  Moore. 

Dated:  December  18, 1980. 
C.  Jean  Bishop, 
Secretary  to  the  Appeal  Board. 

\VR  Doc.  80-«)377  Filed  12-29-80'  iK  .im| 
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NUCLEAR  REGULATORY 
COMMISSION 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Criteria  for  Preparation  and  Evaluation 
of  Radiological  Emergency  Response 
Plans  and  Preparedness  in  Support  of 
Nuclear  Power  Plants  (NUREG-0654/ 
FEMA-REP-1,  Rev.  1) 

In  January  1980,  NUREG-0654/FEMA- 
REP-1,  "Criteria  for  Preparation  and 
Evaluation  of  Radiological  Emergency 
Response  Plans  and  Preparedness  in 


Support  of  Nuclear  Power  Plants,"  was 
issued  for  interim  use  and  comment. 
Comments  have  been  received  and 
evaluated.  The  Nuclear  Regulatory 
Commission  and  the  Federal  Emergency 
Management  Agency  have  used  the 
comments  in  revising  the  document.  The 
revision  process  included  close 
coordination  with  State  and  local 
planning  groups. 

As  a  result.  Revision  1  of  NUREG- 
0654 /FEMA-REP-1  was  published  in 
November  1980.  Wide  distribution  is 
being  made  to  industry  and  to  State  and 
local  officials  who  are  responsible  for 
radiological  emergency  planning  and 
preparedness.  This  document  is 
consistent  with  NRC  and  FEMA 
regulations  and  supersedes  other 
previous  guidance  and  criteria  piibiished 
by  FEMA  and  NRC  on  this  subject.  It 
will  be  used  by  reviewers  in  determining 
the  adequacy  of  Slate,  local,  and  nuclear 
power  plant  licensee  emergency  plans 
and  preparedness. 

Single  copies  of  this  document  are 
available  free,  to  the  extent  of  supply, 
by  writing  to  the  Director,  Division  of 
Technical  Information  and  Document 
Control,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  205.55;  or 
to  Headquiirters,  Federal  Emergency 
Management  Agency.  1725  I  Street  NW., 
Washington,  D.C.  20472,  Attention: 
Administrative  Services  Division. 
Copies  will  also  be  available  for  review 
in  the  NRC  Piiblic  Document  Room, 
Washington,  D.C;  the  local  NRC  Public 
Documcni  Rooms;  at  FEMA 
Headquarters,  Administrative  Services 
Division;  and  the  FEMA  Regional 
Offices. 

•  Dated  at  Wiisbingtor,  D.C.  rhis  17;h  day  of 
December  1980. 

For  the  Nuclear  Reg"lator,  Commission. 
E.  Kevin  Comell, 
Deputy  Executive  Dircctur  for  Operutions. 

For  the  Federal  Emergency  Management 
Agency. 
Frank  A.  Camm, 

Associate  Director  for  Plans  and 
Preparedness. 

iFR  !loi  .  »>  4(1.171!  Filijii  IZ-Si-m.  i>  45  ini] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Cincinnati  Stock  Exchange; 
Application  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

December  18, 1980. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 


Commission  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder, 
for  unlisted  trading  privileges  in  the 
common  stock  of: 
Dart  &  Kraft  Incorporated,  Common 

Stock.  $2.50  Par  Value  (File  No.  7- 

5795). 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  on  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  12, 1981 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds. . 
based  upon  all  the  information  available 
to  it,  that  the  extension  of  tmlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  ti.'  delegated 
authority. 

George  A.  Fitzsimmons, 
Secretary. 

|F"H  Doc.  IJO-4038J  riled  12-i'J-80:  H:45  urn) 
BILLING  CODE  8010-C1-M 


Philadelphia  Stoci(  Exchange,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

December  18, 1980. 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder, 
for  unlisted  trading  privileges  in  the 
common  stock  of: 
Paine  Webber,  Inc.,  Common  Stock,  Si 

Par  Value  (File  No.  7-5796). 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  on  tlie 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  12, 1981 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  if  finds, 
based  on  all  the  information  available  to 
it.  that  the  extension  of  unlisted  tradinj; 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auihority. 

George  \.  Fitzsimmons, 
Sccrvtary. 

[i'd  Uor,  BO-V-ViS:  Filed  12-29-80;  6  45  ,ini| 
BILLING  CODE  8010-01-M 


SYNTHETIC  FUELS  CORPORATION 

Proposal  Workshops 

Action:  Notice/Invitation. 

Sumncry 

The  U.S.  Synthetic  Fuels  Corporiitmn 
will  conduct  two  pre-proposal 
workshops  on  January  19  at  the  Hilton 
Hotel  in  New  York  City  and  on  Januar\ 
28  at  the  Fairmont  Hotel  in  Denver.  The 
purpose  of  these  workshops  is  to 
provide  prospective  proposers  and 
interested  parties  an  opportunity  to 
meet  SFC  officers  and  staff  to  discuss 
our  solicitation,  evaluation  and  selection 
process  and  the  various  forms  of 
financial  assistance  available  through 
the  SFC. 

Note. — The  SFC  is  authorized  to  fir.am  lallv 
.(ssist  the  commercial  production  of  synthetic, 
fuels  from  coal  (including  peat  and  iiynite). 
shale,  tar  sands  (including  heavy  oils),  and 
water  (as  a  source  of  hydrogen  thniu^ii 
electrolysis). 
Irquines.  Lillian  Clarke/Jim  Ajello, 

Telephone  202/653-4400. 
Address:  1200  New  Hampshire  Avenue  N.W 

Suite  460.  Washington,  D.C.  205HG. 

United  States  Synthetic  Fuels  Corporaiion 

For  the  Board  of  Directors. 
John  C.  Sau-hill, 
Chairman. 
December  22, 1980. 

ifK  Out,  Bl>-«.'.186  Filed  12-29-80:  8:43  dtp.) 
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DEPARTMENT  OF  THE  TREASURY 

ISuppjement  to  Department  Circular  Public 
Debt  Series  No.  38-801 

Series  H-1984  Notes;  Interest  Rate 

December  22, 1980. 

The  Secretary  announced  on 
December  18, 1980  that  the  interest  rate 
on  the  notes  designated  Series  H-1984 
described  in  Department  Circular — 
Public  Debt  Series— No.  38-80  dated 
December  11, 1980,  will  be  14  percent. 


Interest  on  the  notes  iv.ll  be  payable  at 
the  rate  of  14  percent  per  annum. 
Paul  H.Taylor. 

Fiscal  .-^.^sistant  Set  ■~s:i:''y. 

Supplementary  Statement 

The  announce:rr,er.?  set  forth  above 
does  not  meet  the  Department's  criteria 
for  significant  regisla'.'ons  and. 
accordingly,  n'ay  be  published  without 
compliance  with  the  Departmental 
procedures  applicable  to  such 
regulations. 

::Hn.    hi^-uvs-'.  fi,.,-,  ;2-2<i-t<i:H4;.  am| 
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under   the   ■■Governr''.ent   in   the   Sars^-ra 
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55^b(e)(3) 
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1 

NATIONAL  CREDIT  Ur^lON 

ADMIN-STRATION. 

TIME  AND  D.fiTEr  U'  A  ^,     TueSii.iJ', 

December  36.  ?9C;0. 

place:  1775  G.  Slier'.  \\\'..  WdsLi-.^'on. 

D.C.,  7th  Floor  Board  F.oom. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiSERED: 

1.  Merger.  Closed  p.i.'SJjii!  io  '■  .airptions 
(8)  and  (9jfA)(ii). 

2.  Establishnient  of  S,;.  ':ia',  Ri;so'-ves  v.-^dr.v 
Section  201  of  the  Focicrdl  Credit  i  'r:i'in  Act 
or  Alternatively  AdTni'^lstiativo  A-  'inns 
i:r.c!er  Section  205  of  the  Fedora!  Ci.  :!it  riucn 
Act.  Closed  puisi.'ant  to  Kxemptiu:':;  ;sj. 
(0)(A!;ii)  and  (10). 

3.  Requests  fro;!i  federuliy  ir.su^e.l  ^  rt'd:t 
unions  for  spr-cial  asEi^tance  under  Section 
208  of  the  Federal  Credit  Union  Art  Closed 
pursuant  to  exemptions  !>]  and  (M5(.'^'fii). 

FOR  MORE  INFORMATION  CONTACT.  Jo    n 

O'lWeill,  Program  Assittani.  lelephouc 
(202)  3j7-11G0. 

jS-2j:f.--a)  F.li.ii  12-.?!)-«!'.  H  i  ,  .-ri'l 
BILLING  CODE  7535-01-W 


NATIONAL  CREDIT  UNiCN 
ADMINISTRATION. 

Notice  of  Change  in  Sabi'';ct  of  ^teeting 

The  National  Credi!  I'nioii 
Av'jninisiration  Board  Jeter'ri' ru  that 
its  business  required  tiiai  tb.-  i)r>'viou.siy 
announred  open  r;e  :ti':g  cn  LJi--,oniber 
18,  198C,  i;idade  an  additions!  ii"-i, 
which  was  open  to  pvbtic  observation. 

Consideration  of  1 'IDC  Ar!:ors  of 
December  12.  1980. 

The  previously  announced  iter:.s  were: 

1.  Review  of  Central  Li(jLidi!y  F.iuii'iy 
Lending  Pate. 

2.  Consideration  of.:  waiver  u!  ihe  ;■•  .  ...i,"- 
reserve  t.-an.^^fer  for  the  Tojith  quarter  i::'  1960, 

3.  Considtration  of  a  rt  vision  of  sl.e 
regulations  applying  to  retirement  accuuiiti, 

4.  Consideration  of  .'\dvance  N'o'.i.e  of 
Proposed  Rulemaking  for  revising  Re;^'jla!i;;n 


721.  .''cderai  Credit  Uni'.'n  ihMjrani.e  :ind 
group  purriiasing  aclivi';(;3. 

5.  Corisideraiion  of  intcrprttive  Ruling  a.ad 
Policy  St,=i!em';nt  regarding  the  use  of 
statistical  sampling  for  th"  vtrificaticn  of 
menibors'  accounis  that  is  required  by 
Section  11,5  of  the  Federal  Credi'  Union  Act 
and  Section  741.2  of  the  NCUA  R.iles  and 
Regulat'ons, 

fi  Final  Rule  .n  Preniiuir.s. 

7.  Adaption  of  an  NCUA  Svs'.em  of 
Oit;vunc.e  Rv  ords. 

0.  Publication  of  Filth  Si-nv  .Annua!  A-ienda 
in  Federal  Regi'jler 

9.  Report  on  actions  taken  urider 
delegations  of  authority. 

10.  Applications  for  chait°r<;.  aritudrricnts 
to  charters,  byldW  arnendn-.on'.s.  nu-;;ers  as 
may  be  prndin'.;  ai  that  ii'i-e. 

The  rr:eetir!g  was  held  at  9:30  a.m.,  in 
the  rth  Floor  Boarc'  Rr.o.n.  1776  G  SI.. 
NW.,  Washington.  D.C. 
FOR  MORE  I^FORMATIO^J  CONTACT: 
Rcseniary  Biady,  Secjta.'v  oi  d;,;  board. 
telephone  (202)  357-11 00 

|-y-j:!n'-:-.l.  Kurd  i:    J3   afliS.J'  .:i!l| 

BILLING  CODE  7535-01-M 


NATICNAL  CREDIT  UNICM 
ADP^!»i:5r'-1/,T'ON. 

Notice  of  Change  in  Subject  of  Meeting 

The  National  CroH'.'  I'nion 
Ad.Tiinistr.ition  Board  deteriiineii  ih.^it 
its  businr-,s  required  that  the  previou.sly 
afioounced  closed  m'-e'.ir.o  on  Deceiuber 
18.  19a0,  iiiclude  ao  additional  i'r.m, 
winch  was  closed  '.o  fiildir  .;bsr:r\a;ion. 

Personnel  .-Xction,  CioPt'd  p;;rsi;ant  !o 
ex  .mption  12). 

The  previously  announced  ite;r.s  were: 

1.  !'rtjpu.=ed  mergers.  C'lused  pvjis'i.uit  to 
i-\(  r::pli(>  IS  (Bjiind  (9!(.\J(i'). 

2.  Report  of  action  taken  und.er  Sec'icn 
2('l[c)i2)  of  the  Federal  Credit  Unif-n  .'\ct. 
Cio-.cd  purscant  to  exen.pnjn  (9)(Al(;'). 

3.  Administrative  Acl.ons  under  Sei-lion 
120  of  tl;e  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (cj,  (Dj'.Ai'ii)  and  (in). 

4.  .'Xdn-.ini.st'-atjve  Action  under  Sect:,-.  2tiR 
of  the  Federal  Credit  Uniur.  Act.  Cluscd 
pursuant  to  exemptions  (8).  (9!|A)(ii)  ...d  [  it)/. 

5.  Adryinisirative  Aetioi's  under  Si  :  '.on 
207  of  the  r-derul  Credit  Union  Ac-.  Ci:'sed 
pu'.suani  to  exenip'ij.ns  (.i|.  (Hi'|i.''\)fii;  a'  d 

i9:iB). 

fc-  Request';  from  federally  insured  credit 
unions  for  special  assib'ance  u.uder  Section 
2;.8  of  the  Federal  Credit  Uni(.n  Act.  Closed 
pursuant  to  exemptions  (8)  ant!  (Oi(.'\j(iiJ. 

7.  Division  of  Assets,  IJabili'ies  and 
CapUal.  Closed  pursuart  to  exerv.piions  (ti) 
,:nd(911A!(ii). 
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B.  Request  for  special  assistance  unier 
Section  208  and  purchase  and  assumpti;  n 
under  Scctior.s  107  and  205  of  the  K-:derai 
Credit  Union  Act.  Closed  pursu.iCt  to 
exemptions  (8)  and  (9)(A)(ii). 

9.  Allocations  of  Executive  Positions  and 
Noncarc.^r  Appointc.ent  Authority.  Ch.i-.-d 
pursuant  to  exemptions  (2)  and  (,"). 

10.  Consideration  of  change  to  NCUA 
policy  regarding  share-to-Loan  Tr^.nsleri  in 
involuntary  liquid, '.tions.  Closed  pur.-:u..n:  to 
exemption  Cji^ri]. 

11.  Ue'egation  of  208  Assistarct  to  .issist  in 
the  vuiuntary  liquidation  of  solvent  insured 
credit  unions.  Closed  pursuar!  to  exenipiicn 
(2). 

i::.  C:)nsideration  of  Policy  change  lO 
permit  the  use  of  collection  agencies.  Cln'^i-d 
pursuant  te  exem.plion  (9M,B). 

13.  Consideration  of  Policy  change  to  :i:;.-'.\ 
Finance  conipariies  to  bid  on  loan  por'.-oii.):' 
Cic;!ed  pursuant  to  c:'.emptiijn  [9|(B;. 

The  meeting  vvrs  held  at  10.30  a,;7i.,  in 
the  7;h  Floor  Board  Room.  17;  (3  G  Sirc-M, 
NW.,  Washington,  DC. 
FOR  MORE  INFOt^MATION  CONTACT: 
Rosemary  Brady,  Secretary  of  ih.e  Bo;i  d, 
telephone  [20.^.)  357-1 100.  " 

jS-M.'ia-SO  .'^ilfd  li-i^i  W   n:45  Htlil 
BILLING  COOe  7535-C',-M 


NATIONAL  MEDIATION  BOAHO. 

T!ME  AHZ  DATE:  2  p  m.,  Wedrcbd.;;. , 

ja:iuary7,  jgai. 

place;  fjoard  Hr-r'ii.cg  Room.  8th  Fio.jr. 

1425  K  Street.  NW.,  Washington,  D  C. 

status:  Oicn. 

MATTERS  TO  BE  CONSIDERED: 

fl]  R;;lifiraliun  n*  Hiard  ac'ions  i.iken  by 
riui-it'iin  voting  dur."-;  the  mont.l  of 
IJe.  e:.:ber,  19S0. 

(2)  Other  priority  matters  wh.irh  m.ay  i.ome 
i-efore  t!ie  Board  tor  wh;  Vh  .notice  will  he 
givn  at  ti.e  earii;  st  practicable  ti::ie. 

SUPji^LrviENTAKV  SNFORMATION:  Copies 

of  the  monthly  rcpc^rt  of  the  Board's 
notation  voting  actions  will  be  availalile 
from  tho  E.xecubve  Secretary's  office 
follcvving  the  aieeting. 
CONTACT  FIR5Q?4  FOR  MORE 
isfofin'ATION:  Mr.  Rowland  K.  Qu'nr. 
Jr..  Executive  Secretary,  Tel:  (202)  5':.i-- 
,5920. 
DATs;  OF  NOTICE:  December  22, 1980. 

|:s-.;;):i>.;  -t>ij  Kilr  d  i:i-..:u-iKJ:  8.4.5  .liiii 
eiLLIMG  COOE  /550-01-M 
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8CFR 

204 84010 
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Corrections 
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Agency  services 

Automation 

Dial-a-Reg 

Chicago,  111. 
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Washington,  DC. 
Magnetic  tapes  of  FR  issues  and  CFR 

volumes  [GPO) 
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Special  Projects 
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1  CFR 

51 

302 
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Administrative  Orders: 
Notice  of  Intent 

of  November  28, 

1980  (Request  for 

comments) 79407 

Memorandums: 

Decembier  3,  1980 80465 

December  17, 1980 83467 

Presidential  Determinations: 
No.  73-10  of  January 

2,  1973  (Amended 

by  Presidential 

Determination  No. 

80-29  of  December 

4,  1980) 82619 

No.  80-29  of 

December  4,  1980 82619 
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December  9,  1980 83465 
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1001 

61062 

16  CFR 

13 

.79753,81036,61555. 

82625,82913  64034 

1000 

80816 

1030 

62914 

1512 

82625 

Proposed  Rules:                 | 

4 

82956 

13 

..80301,82656,  84076 
80307 

441 

444 

85076 

456 

79823,80833 

1011 

82066 

1012 

82066 

1013 

62066 

1020 

65772      :. 

1201 

85777      ; 

1508 

82659      ■ 

1509 

62659 

17  CFR 

1 

.79416.79753,  60485, 

84761 

3 

..80485,82915,84761 

240 

,.79425,80834,81556, 

83477 

241 81558 

249 83478,  84992 

270 83479 

Proposed  Rules: 

1 79498,  79831,  84082, 

84084 

3 80539 

145 80539 

147 80539 

210 83517 

230 83259 

239 83517 

270 83517 

274 63517 

18  CFR 

1 80816 

271 80273,  84034-84036 

282 Z9427.  80817,  80818, 

82171,82915 
Proposed  Rules: 

35 82272 

125 82957 

225 82957 

260 81062 

271 81063,  84814,  85779 

282 80125,  81211,  84823 

292 80308,  80551 

19  CFR 

6 80099 

162 84993 

177 80100 

201 80275 

353 84994 

Proposed  Rules: 

10 83260 

12 79730 

18 85780 

101 82665 

127 79730 

132 85781 

141 85781 

142 85781 

200 82957 

212 81605 

20  CFR 

Ch.  1 81160 

Ch.  IV 81160 

Ch.  V 81160 

Ch.  VI 81160 

Ch.  VII 81160 

656 83926 

903 84994 

Proposed  Rules: 

Ch.  Ill 83816 

208 81064 

210 81064' 

216 81064 

217 81064 

219 81064 

221 81064 

230  81064 

232 81064 

237 81064 

238 81064 

404 79501,  84086 

416 79501,  84087 

689 81768 

21  CFR 

14 ;:...  85724 

73 85725 

81 85725 


102 80497 

131 81734 

145 .• 84761 

146 80499 

173 85726 

176 80500 

178 85726 

500 86272 

510 79757,  81037,  81737, 

83484,  85727 

520 81738,84761 

522 79757,  81037.  83483 

540 81738 

548 81038 

558 83483,  83484,  84762 

607 85727 

640 80500 

1005 81739 

1030 ." 80501 

Proposed  Rules: 

Ch.  1 83816 

106 86362 

109 79356 

110 79856 

137 81064 

165 84837 

180 82666,  84837 

182 82666,  84837 

225 79856 

226 79855 

310 81154 

351 82014 

358 80551,  84836 

436 84836 

446 84836 

500 79856 

509 79856 

546 84836 

600 81065,  84837,  85785 

606 81065,  84837 

610 81065,  84837 

620 81065,  84837 

630 81065,  84837 

640 81065,  84837 

660 81065,  84837 

814 81769 

872 85962 

22  CFR 

3 80818 

41 80834,  81560,  81739 

Proposed  Rules: 

22 81778 

121 83970 

122 83970 

123 83970 

124 83970 

125 83970 

126 83970 

127 83970 

128 83970 

129 83970 

130 83970 

181 61606 

23  CFR 

771 85449 

1217 84037 

Proposed  Rules: 

635 80836 

24  CFR 

42 81740 

201 79427 

203 79427 


205 79427 

207 79427 

213 79427 

215 84046 

221 79427 

234 79427 

235 79427 

236 79427 

241 79427,80276 

244 79427 

841 80012 

888 82171 

3282 82854 

3400 64048 

3610 81743 

Proposed  Rules: 

51 83261 

201 81781 

207 82958 

213 82958 

215 80836 

221 82958 

232 82958 

235 82667 

241 80836.  82958 

242 82958 

510 80308 

570 82272,  82273 

885 80836 

891 82273 

1800-1835 83267 

3500 80308 

25  CFR 

43b 82918 

43c 82921 

233 81560 

Proposed  Rules: 

23 81781 

72 82667,  84088 

26  CFR 

1 81743,  84048,  85730 

7 84048 

150 81561 

Proposed  Rules: 

1 80837,  81066,  84088. 

84089,  85077,  85786,  85787 

43 80309 

51 80551,80554,  81606 

142 80309 

144 80309 

301 85788 

27  CFR 

Proposed  Rules: 

4 82275,  83530 

5 83530 

7 83530 

9 82470,82472 

28  CFR 

0 79758,  81201,  81745, 

82631 

2 84052-84054 

16 83208 

17 81490 

58 82631 

524 83920 

Proposed  Rules: 

2 81212.84090 

29  CFR 

1601 81039 


1606 85632 

1910 85736 

1952 83484.  83485,  85739 

2602 80822 

2610 82172 

Proposed  Rules: 

Subtitle  A 81160 

Ch  II 81160 

Ch.  IV 81160 

Ch,  V 81160 

Ch.  XVII 81160 

Ch.  XXV J 81160 

Ch.  XXVI 84090 

4 81785 

452 80555 

505 83914 

530 80555 

1910 80078 

2520 85793 

30  CFR 

71 80746 

75 80501 

90 80760 

211 84762 

221 84762 

231 84762 

250 81562 

270 84762 

716 83166 

850 82084 

906 82173 

920 79431 

934 82214 

950 84765 

Proposed  Rules: 

Ch.  1 81160 

Ch.  Vil 81526 

250 84824 

602 82669 

915 82276 

916 84824 

935 85797 

936 80837 

944 84824 

948 83544 

95C 82675 

31  CFR 

128 83213 

32  CFR 

1-39 81402 

46 84766 

62a 84995 

143 84055 

159 79759 

166 83486 

286 80502 

299a 80106 

354 84996 

505 83214 

553 80521 

581 82925 

700 80277 

Proposed  Rules: 

Ch.  1 79508 

Ch.  V-VII 79508 

Ch.  XVI 80125 

294a 82960 

33  CFR 

148 85644 

150 85644 
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157 62248 

161 .  84057 

165...._ ae261   85449 

ir:^  85449 


388 86315 

389 86315 

390 86315 

605 86308 


230  .  85336 

261 80286 

2«2.  .„ 85022 

263.._„ 85022 


436 62254 

Proposed  Rules: 

Ch.  I ,.-.-.  £3816 

Ch.  II ...83816 


Cn  Xill 83772 

80 82972 

206 82681 

233 82681 


76     61217 

97 83592 

48  CFR 


32 61081 

285 79844 

410 83412 

e'l  .79846,80845,81633, 
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157 62248 

161 84057 

165....- •2261  85449 

183 85449 

Proposed  Rules: 

Ch.  II 79508 

82 83267 

88 85468 

89 85468 

117 80839.  81607 

155 83268 

161 85471 

162 81607 

179 85475 

181 65476 

320 79836 

321 79836 

322 79336 

323 ...79836 

324 79836 

325 79836 

326 79836 

327 79836 

328 79836 

329 79836 

330 79836 

34CFR 

Subtitle  A 86296 

Subtitle  B 86296 

Ch.  1 86296 

Ch.  II 86295 

Ch.  Ill 86296 

Ch.  IV 86296 

Ch.  V 86296 

Ch.  VI 86296 

Ch.  VII 86296 

75 84058 

76 84058 

104 86390 

240 80988 

241 84058 

300 86390 

385 86378 

386 86376 

387 86378 

388 86378 

389 fc6378 

390 86378 

604 83220 

674 84768 

675 84768 

676 84768 

690 86394 

773 84058 

776 85422 

778 85430 

797 86372 

Proposed  Rules: 

104 85082 

201 86306 

206 86333 

222 86311 

280 83269 

300 85082 

350 86317 

351 86317 

352 86317 

353 86317 

354 86317 

355 86317 

356 86317 

385 86315 

386 86315 

387 86315 


388 86315 

389 86315 

390 86315 

605 86308 

606. 86315 

617 86340 

618 86340 

619 86340 

620 86340 

621 86340 

629 86328 

651 86331 

690 86333 

632 86304 

703 86336 

773 84950 

774 86306 

777 86312 

805 80150 

35CFR 

Proposed  Rules: 

60 86278 

103 80313.  65480 

36CFR 

7 85741 

50 84997 

1120 80976 

1203 83438 

1212 81184 

^Proposed  Rules: 

C-  III 79508 

7 82278,  85480 

223 80526 

1150 82080 

1190 84826 

33CFR 

17 80529 

36 79802,  79803 

Proposed  Rules: 

Ch.  I 83270 

3 81787 

21 81068.  81213.  84096 

39CFR 

10 82925 

111 79804,  81563,  84060 

3001 83222 

Proposed  Rules; 

111 81787,  84826 


40CFR 

Ch.  I 

22 


.81746. 


35 81567,  63497. 

51 80084, 

52 79451,  79808, 

80530,81041,82251, 
82632,  82926.  82927, 
84769,  84999-85007. 


56 

57 

60 

62 

...79452, 

83228,  1 

81  

flflfiPfi 

86 

120 

123 

81757, 

81758  1 

130 

228 

82633 

83498, 
,  82927, 
.79809, 

81752 
79808 
84993 
80824 
80279, 
82252, 
63227, 
85744, 
85749 
85400 
85009 
85016, 
85416 
80826 
84769 
81202 
81042 
83229, 
,85016 
85021 
81042 


^■30,  , 85336 

261 80286 

2*2. 85022 

263 „ 85022 

422.. >. 82253 

432 82253 

707 82844 

Proposed  Rules: 

Ct-i  1 85084 

52 79513,79514,  79836. 

80314-80316,  80556-80559, 
81069.  81070.  81214,  81608, 
81789,81792.81793.82280. 
82675-82678.  82964. 83546. 
84096-84099,  85481 

55 79838 

67 85084 

60     83126.  85085,  85099. 
86278 

61 83448,83952,  84327 

81 81070,82964,85100 

66  -. 82616 

11 -1 84942 

123     80317-80319,  85101 

162  85800 

iS:  85101-85105 

233 85360 

264 82964 

265  82964 

256   80561 

iOI  79692,  81180,82679 

423 81070 

707 79726 

720 81214.  81615 

751  80320.84828 

4t  CFR 

2-7      84061 

5-9  31044 

C-^0  81045 

5A-9 81044 

5A-10 31045 

i--;9 82928 

5A-19 82928 

5-26 82932 

51.-25 82932 

53-10 81045 

29->0 82328 

60-1 86216 

60-2 86216 

60-4  85750.  86216 

60-20 86216 

60-30 86216 

60-50 86216 

60-60 86216 

60-250 86216 

60-741 86216 

101-35 81202 

101-36 81202 

101-37 81202 

101-40 85751 

109-'iO 80287 

Proposed  Rules: 

Ch.  51 79516 

29 81160 

29-1 83548 

29-15 83998 

60-1 86206 

60-250 86206 

60-741 86206 

60 81160 

42  CFR 

110 80531 

405 79453,  80827.  84061 

435 82254 


436 62254 

Proposed  Rules 

Ch.  I .„.-.  £3816 

Ch.  II „..  63816 

Ch.  Ill 83616 

Ch.  IV 83816 

36 82840 

51c 83554 

56 83566 

65 83579 

405 79658  63579 

420 79658 

455 83772 

43  CFR 

14 65376 

35 8C258 

3800 82933 

Proposed  Rules: 

4 &l07-a 

14 85106 

1600 82679 

3100 84390 

3500 34390 

4100 79516.,  6S530 

5400 8^102 

Public  Land  Orders: 
706  (Revoked  in  pan 

by  PLO  5785) 60828 

2409  (Revoked  in  paK 

by  PLO  5780) 60291 

2555  (Amended  by 

PLO  5784) 80827 

5747  (Corrected  in  part 

by  PLO  5782) 60291 

5752  (Corrected  in  pan 

by  PLO  5789) 82934 

5778 80290 

5779 80290 

5780 80291 

5781 80291 

5782 60291 

5783 8C291 

5784..., 80827 

5735 80828 

5786 30828 

5787 8082S 

5788 82934 

5789 82934 

5790 65023 

5791 84738 

5792 85023 

5793 85023 

5794 85024 

5795 85024 

44  CFR 

64 79810,82259-82251. 

84789,  85024 

65 79455,  79456,  82263 

67 79466-79479,  79810, 

82935,84061,84791 

70 82634-82652 

Proposed  Rules: 

67 82965-82971 .  83272, 

84103,  84104,  84829-84832, 

85106-85110 
205 81215 

45  CFR 

801 84793 

Proposed  Rules: 

Subtitle  A 83172.  83816 

Ch.  II 83772 

Ch.  Ill 83772 
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V 

Cn.  Xiil 83772 

90 82972 

206                82681 

76 

S1217 

32 
265. 
410. 
6'1 

c71 

81081 

* 

97 

48  CFR 

Proposec 

6 

38 

49  CFR 

1 

106 

107 

171 

172 

83592 

1  Rules: 

79343 

79843 

79844 

83412 

233. 82681 

1020 85485 

1301  81047 

1226 80840 

1355 85124 

.79846,  80345,  81633 
82297,  82682 

80847 

* 
• 

8340,2 

8iS69 

81569 

80829,  81484.  815S9 
81484  61569 

!356 85124 

1357 35124 

46  CFR 

310 81567 

Proposed  Rules: 

3  ; 84104 

10 80843 

12 83290 

13 83290 

14  84104 

173 

81484,  31569 

174 

175 

81484,  31569 

81484,  81569 

176 

177 

178 

81484,  61569 

81484.  81559 

81484,  8'569 

179 

81434 

24 84104 

30 33290 

31 83290 

33 81616 

35 83290 

50 85488 

54 85468 

56 85488 

58 85488 

61 , 85483 

70 83290 

75 81616 

78 81616 

90  ..; 83290 

94 81616 

97 81616 

98 83290 

105 83290 

108 81616 

301 

511  

61573 

815~4 

533 

535 

571 

572 

1000 

1011 

1033  .  . 

1039..  . 

61593 

63233 

82264,85^50 

82265 

80292 

84069 

79487,  80292,83236, 

85454 

.  85640 

1100.  . 

..  ,  80109,  30110 

1108 

798  to 

1109 

1111 

1128 

1262,  ., 

83237 

,79488,  79816,  84SC3 

83506 

fiio'sn 

1300 85029,  85640 

Proposed  Rules: 

172 80843,  82681.  83300. 

84tC8 

392 81621 

395 82284.  82291 

531 84108 

571  81624,  81625.  32292, 

8411  1 

574 822S3 

644 79669 

1039 33300,  85133,  35641 

1048 82296 

1051 81799 

1056 82297,83642 

1090 85133 

151 83290 

153 83290 

157 83290 

160 81616 

167 81616 

f88 84104 

189 34104 

(92. 81616 

196 81616 

525 84832 

47  CFfl 

0  84798!  85027 

1 79486 

2 83231 

15 81568,83502,83504 

63 82944 

64 81759,  32944 

68 79486 

73 81203,84799-34802 

90 81204,  83231.  64802 

97 30106 

Proposed  Rules: 

Ch  1 81619,82280,  83580, 

85125.85491 

2 79516 

13 79518 

22 79516 

67 82281 

73 79516.  79841.  79342. 

80561,81078-81080,81215, 
81796,81797,82282,82283, 
82973,  82975,  84833-84835 
I 

1102 

61217 

1109 

801'^0  6330^ 

1300 

1301 

1310 

,83300,  85133,  85641 

83300 

81799 

50  CFR 

20 

23 

26 

33 

8295: 

351 

611. 

80293 

80444,83238 

..80112,  83239.  85030 
.30114,  80531,8^600, 
3,  83242,  85456,  85765 

85031 

.81056,82267,  84805 

82269 

79817 

80444 

1  Rules: 

82474,82480 

82975 

652 

661 

810 

Proposed 

17 

20 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  ail 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program,  (See  OFH  NOTICE 
41   FR  32914,  August  6,  1976.) 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  ail 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41   FR  32914,  August  6,  1976.) 


Monday 


Tuesday 


Wednesday 


Thursday 


Friday 


DOT/SECRETARY 


USDA/ASCS 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 


DOT/FAA 


USDA/FNS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/FHWA 


USDA/FSQS 


USDA/REA 


DOT/FAA 


USDA/FSQS 


DOT/FHWA 


USDA/REA 


DOT/FRA 


MSPB/OPM 


DOT/FRA 


MSPB/OPM 


DOT/NHTSA 


DOT/RSPA 


LABOR 


HHS/FDA 


DOT/NHTSA 


UBOR 


DOT/RSPA 


HHS/FDA 


DOT/SLSDC 


DOT/SLSDC 


DOT/UMTA 


CSA 


DOT/UMTA 
CSA 


Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Register,  National  Archives  and  Records  Service, 
General  Services  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  ttie  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  "reminders"  below  identify  documents  that  anpeaied  in  issues  of 
the  Federal  Register  15  days  or  more  ago  Irou^'^.-cin  or  excluoion  from 
this  list  has  no  legal  significance 

Rules  Gcing  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  lis'  of  Rules 
Going  Into  Effect  Today. 

List  of  Public  Laws 

Last  Listing  December  30, 1980 

This  is  a  continuing  listing  of  public  hills  from  tr;e  ciirrent  session  of 
Congress  which  have  become  Fedei-.i!  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  hut  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slin  laws")  from  the  Superintendent 
of  Documents.  U.S.  Government  Printing  Office,  VVashingtoii.  D.C. 
20402  (telephone  202-275-3030). 
H.J.  Res.  615  /  Pub.  L  96-563    Providing  for  appointn-snt  of  David 

C.  Acheson  as  a  citizen  regent  of  the  Board  of  Regents  of 

the  Smithsonian  Institution  (December  22,  1960,  94  Stat. 

3304)  Price  $1. 
S.  2227  /  Pub.  L  96-564    To  grant  the  consent  of  the  Unilad  States 

to  the  Red  River  Compact  among  the  States  of  Arkansas, 

Louisiana,  Oklahoma,  and  Texas  (December  22, 1 9S0;  94 

Stat.  3305)  Price  $1.25. 
H.R.  7217  /  Pub.  L  96-565    To  establish  the  Kalaupapa  National 

Historical  Park  in  the  State  of  Hawaii,  ard  for  other  purposes 

(December  22, 1980;  94  Stat.  3321)  Price  SI. 
HJ.  Res.  642  /  Pub.  L  96-566    Providing  for  convening  of  the  first 

regular  session  of  the  Nincaty  seventh  Congress  on  January 

5, 1981,  and  for  other  purposes  (December  22,  1980;  94 

Stat.  3328)  Price  $1. 
H.R.  7865  /  Pub.  L.  96-567    Nuclear  Safety  Research,  Development, 

and  Demonstration  Act  of  1 980  (December  22,  1 980;  94 

Stat.  3329)  Price  $1. 
S.  3027  /  Pub.  L  96-568    Disaster  Relief  Act  Amendments  of  1 980 

(December  22, 1980;  94  Stat.  3334)  Price  $1. 
S.  2726  /  Pub.  L  96-569    Environmental  Research,  Development, 

and  Demonstration  Authorization  Act  of  1981  (December  22, 

1980;  94  Stat  3335)  Price  $1. 
H.R.  2111/  Pub.  L  96-570    To  extend  the  service  area  for  the 

Sacramento  Valley  Canals,  Central  Valley  project,  California, 


and  for  other  purposes  (December  22, 1980;  94  Stat.  3339) 

Price  $1. 
S.  1784  /  Pub.  L.  96-571    Alaska  Federal-Civilian  Energy  Efficiency 

Swap  Act  of  1980  (December  22, 1980;  94  Stat.  3341)  Price 

SI. 
S.  1 148  /  Pub.  L  96-572    To  reauthorize  title  I  of  the  Marine 

Protection,  Research,  and  Sanctuaries  Act,  and  for  other 

purposes  (Cxember  22, 1980;  94  Stat.  3344)  Price  SI. 
S.  2189  /  Pub.  L  96-573    Low-Level  Radioactive  Waste  Policy  Act 

(December  22. 1980;  94  Stat.  3347)  Price  $1. 
H.R.  999  /  Pub.  L  96-574    To  amend  the  Plant  Variety  Protection 

Act  (7  U.S.C.  2321  et  seq.)  to  clarify  its  provisions,  and  for 

other  purposss  (December  22, 1980;  94  Stat.  3350)  Price 

$1. 
H.R.  4941  /  Pub.  L.  96-575    To  name  a  dam  and  resen/oir  on  the 

San  Gabriel  River,  Texas,  as  the  "North  San  Gabriel  Dam" 

and  "Lake  Georgetown",  respectively  (December  22, 1980; 

94  Stat.  3353)  Price  $1. 
H.R.  8345  /  Pub.  L.  96-576    To  name  the  United  States  Customs 

House  in  Ogdensburg,  New  York,  the  "Robert  C.  McEwen 

United  States  Customs  House"  (December  22, 1980;  94 

Stat.  3355)  Price  $1. 
H.  J.  Res.  337  /  Pub.  L  96-577    Designating  February  1 1 , 1 981 , 

"National  Inventors'  Day"  (December  22. 1980;  94  Stat. 

3357)  Price  $1. 
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exempts  regulations  promulgated 
thereunder  from  the  public  participation 
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(d)  Equipment  for  determining  the  friction 
sensitivity  of  explosives  when  expofed  to 
chargeb  not  exceeding  36  kg  in  wei,v2hl. 

1081A    Machinery  for  use  in  the 
manufacture  of  aircraft,  as  follows: 

(a)  Machinery  specially  designed  for  the 
working  or  forming  of  aircraft  sheet,  plate  or 
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(0.0004  in./ ft.)  and  0.005  mm  for  each 
additional  300  mm  (0.0002  in./additional  ft); 

(ii)  Radial  axis  motion  measured  at  the 
spindle  axis  equal  to  or  greater  than  0.0008 
mm  (0.00003  in.)  TIR  (peak-to-peak)  in  one 
revolution  of  the  spindle  (for  lathes  and  other 
turning  machines);  and 

fili)  \lnf  mi-ti*a  thnn   ?  nvov  nrinnnlo  nt 


additional  card  cack  locations,  wiring 
provisions  for  more  than  two  servo-loops,  nor 
physical  space  for  later  additions  of  these 
types  of  items); 

(3)  Memory  is  limited  to  and  not  capable  of 
being  extended  beyond  that  enabling  a 
maximum  of  two-axes  simultaneous  velocity 

anri  nnfK  aonoratirin    ntiio  &f)£\  oViarantopQ  fA- 


made  of  90%  or  more  tantalum,  titanium  or 
zirconium,  either  separately  or  combined, 
except  when  such  surfaces  are  made  of 
materials  containing  more  than  97%  and  less 
than  99.7%  titanium. 

Note. — Licenses  are  likely  to  be  approved 
for  export  of  valves,  cocks  and  pressure 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  385  and  399 

Publication  of  Advisory  Notes,  the 
Commodity  Control  List  and 
Commodity  Interpretations  in  the 
Code  of  Federal  Regulations 

agency:  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 
action:  Final  rule. 


summary:  This  revision  makes  technical 
changes  in  the  regulations  which  are 
necessary  to  include  the  full  text  of  the 
following  sections  in  the  Code  of 
Federal  Regulation  (CFR):  Advisory 
Notes  for  Selected  CCL  Entries 
(Supplement  No.  1  to  Part  385), 
Commodity  Control  List  (§  399.1).  and 
Commodity  Interpretations  (§  399.2).  In 
prior  years  these  documents  were 
incorporated  by  reference.  This 
document  also  revises  the  authority 
citation  for  Part  399  by  updating  it  to 
reflect  the  latest  statutory  and 
departmental  authorizations. 
EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Isadore,  Acting  Director, 
Operations  Division.  Office  of  Export 
Administration,  Room  1617M, 
Washington,  D.C.  20230,  202-377^738. 
SUPPLEMENTARY  INFORMATION: 

Advisory  Notes  for  Selected  CCL  Entries 

The  Advisory  Notes  appear  in 
Supplement  1  to  Part  385.  They  were 
printed  in  the  Federal  Register  on  June 
25, 1980  (45  FR  43012-43054).  They  are 
revised  and  set  out  in  full  text  in  todays 
document.  The  Advisory  Notes  will  be 
included  in  the  next  edition  of  Title  15  of 
the  CFR,  revised  as  of  January  1, 1981. 

Commodity  Control  List  (CCL) 

The  Commodity  Control  List  was 
printed  in  the  Federal  Register  on  June 
25, 1980  (45  FR  43060-43138).  Today,  the 
Department  announces  its  intention  to 
include  the  CCL  in  full  text  in  the  next 
revision  of  Title  15  of  the  CFR.  The  CCL 
is  designated  Supplement  1  to  §  399.1.  In 
addition,  replacement  pages  issued 
since  the  June  25, 1980,  publication  are 
printed  in  today's  document  and  the 
authority  section  is  revised  and  upd  itnd. 

Commodity  Interpretations 

The  Department  has  decided  to 
include  the  Commodity  Interpretations 
in  the  next  revision  of  Title  15  of  the 
CFR.  Therefore,  the  full  text  of  the 
interpretations  is  included  in  today's 
document  as  Supplement  1  to  §  399.2. 


Rulemaking  Requirements 

Section  13(a)  of  the  Export 
.Administration  Act  of  1979  ("the  Act") 
exempts  regulations  promulgated 
thereunder  from  the  public  participation 
in  rulemaking  procedures  of  the 
Administrative  Procedure  Act.  Section 
13(b)  of  the  Act,  which  expresses  the 
intent  of  Congress  that  where 
practicable  "regulations  imposing 
controls  on  exports"  be  published  in 
proposed  form,  is  not  applicable 
because  these  regulations  do  not  impose 
controls  on  exports.  It  has  been 
determined  that  these  regulations  are 
not  "significant"  within  the  meaning  of 
Department  of  Commerce 
Administrative  Order  218-7  (44  FR  2082, 
January  9, 1979)  and  International  Trade 
Administration  Administrative 
Instruction  1-6  (44  FR  2093,  January  9, 
1979)  which  implement  Executive  Order 
12044  (43  FR  12661,  March  23, 1978), 
"Improving  Government  Regulations." 
Therefore  these  regulations  are  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
the  regulations  are  welcome  on  a 
continuing  basis. 

In  consideration  of  the  reasons  set  out 
in  the  preamble.  15  CFR  Chapter  III  is 
amended  as  set  forth  below. 

(Sees.  4,  5.  6.  7. 13. 15, 17(d]  and  21,  Pub.  L. 
96-72  (50  U.S.C.  app.  2401  et  seq.];  Executive 
Order  12214  (45  FR  29783,  May  6. 1980]: 
Departmental  Organization  Order  10-3  (45  FR 
6141,  lanuary  25, 1980):  International  Trade 
Administration  Organization  and  Function 
Order  41-1  [45  FR  11862,  January  30, 1980}) 
Kent  N.  Knowles, 
Director.  Office  of  Export  Administration. 

1.  Supplement  1  to  Part  385  is  revised 
to  read  as  follows: 

Supplement  No.  1  to  Part  385 — Advisory 
Notes  for  Selected  CCL  Entries 

2018A    Specialized  machinery,  equipment. 
gear,  and  specially  designed  parts  and 
accessories  therefor,  specially  designed  for 
the  examination,  manufacture,  testing,  and 
checking  of  the  arms,  ammunition, 
appliances,  machines,  and  implements  of 
war. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
equipment  used  to  determine  the  safety  data 
of  explosives,  as  required  by  the 
international  Convention  on  the  Transport  of 
Dangerous  Goods  (C.l.M.).  articles  3  and  4  in 
Annex  1  RID.  provided  that  such  equipment 
will  be  used  only  by  the  railway  authorities 
of  current  C.l.M.  members,  or  by  Government 
Hccredited  testing  facilities  in  those  countries, 
for  the  testing  of  explosives  to  transport 
safely  standards,  us  follows: 

(a)  Equipment  for  determining  the  ignition 
and  deflagration  temperatures: 

(b)  Equipment  for  steel-shell  tests: 

(n)  Drop  hammers  not  exceeding  20  kg  in 
weight  for  determining  the  sensitivity  of 
explosives  to  shock: 


(d)  Equipment  for  determining  the  friction 
sensitivity  of  explosives  when  expoFed  to 
charges  not  exceeding  36  kg  in  weijsht. 

1081A    Machinery  for  use  in  the 
manufacture  of  aircraft,  as  follows: 

(a)  Machinery  specially  designed  for  the 
working  or  forming  of  aircraft  sheet,  plate  or 
extrusion:  or 

(b)  Machinery  specially  designed  for  the 
milling  of  aircraft  skin. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  provided 
that  the  machinery  does  not  present  an 
improvement  on  machinery  in  production 
before  the  1st  January  of  the  year  ten  years 
preceding  the  year  of  the  proposed  export 

1091A     (a)  Units  for  numerically 
controlling  simultaneously  coordinated 
(contouring  and  continuous  path)  movements 
of  machine  tools  and  dimensional  inspection 
machines  in  two  or  more  axes,  except  units 
having  all  of  the  following  characteristics: 

fl)  Hardwired  (not  softwired,  i.e.,  not 
Computerized  Numerical  Control  (CNC)): 

(2)  No  more  than  two  contouring 
interpolating  a.xes  can  be  simultaneously 
coordinated  (interpolating  is  understood  to 
be  any  mathematical  function  including 
linear  and  circular:  the  units  may  have  one  or 
more  positioning  axes  in  addition  to  two 
contouring  axes.  The  units  may  have  more 
than  one  set  of  two  contouring  axes  (e.g.  units 
controlling  two  independent  railheads  on  a 
vertical  turret  lathe),  provided  a  separate 
feedrate  number  is  required  for  each  set  of 
two  contouring  axes,  and  a  single  feedrate 
number  (standard  or  optional)  does  not 
control  more  than  two  contouring  axes); 

(3)  Minimum  programmable  increment 
equal  to  or  greater  (coarser I  than  0.001  mm 
(0.0004  in.):  and 

(4j  Without  interface  to  allow  direct 
computer  input: 

(b)  Machine  tools  and  dimensional 
inspection  machines,  which  according  to  the 
manufacturer's  technical  specifications  can 
be  equipped  with  controls  described  in  sub- 
entry  (a)  above,  except: 

(1)  Boring  mills,  milling  machines,  and 
machining  centers,  having  all  of  the  following 
characteristics: 

(i)  Maximum  slide  travel  in  any  axis  equal 
to  or  less  than  3.000  mm  (10  ft. J. 

(ii)  Positioning  accuracy  of  any  axis  equal 
to  or  greater  than  ±0.01  mm  per  300  mm 
(0.0004  in. /ft.)  and  0.005  mm  for  each 
additional  300  mm  (.0002  in. /additional  ft.); 

(Hi)  Spindle  horsepower  equal  to  or  less 
than  20 kW (25 hp); 

(iv)  Single-working  spindle; 

(v)  Axial  and  radial  axis  motion  measured 
at  the  spindle  axis  in  one  revolution  of  thp 
spindle  equal  to  or  greater  than  Dx2x  10^^ 
TIR  (peak-to-peak)  where  D  is  the  spindle 
diameter:  and 

Ivi]  Not  more  than  3  axes  capable  of 
simultaneously  coordinated  contouring 
motion  regardless  of  the  NC  unit  connected 
to  the  machine: 

(2)  Machine  tools  (other  than  the  machines 
described  in  sub-entry  (1]  above)  and 
dimensional  inttyeution  machines  hoviny  all 
of  the  following  characteristics: 

(i)  Positioning  accuracy  of  any  axis  equal 
to  or  greater  than  ±0.01  mm  per  300  mm 


(0.0004  in./ ft.)  and  0.005  mm  for  each 
additional  300  mm  (0.0002  in./additional  ft.): 

(ii)  Radial  axis  motion  measured  at  the 
spindle  axis  equal  to  or  greater  than  0.0008 
mm  (0.00003  in.)  TIR  (peak-to-peak)  in  one 
revolution  of  the  spindle  (for  lathes  and  other 
turning  machines);  and 

(Hi)  Not  more  than  3  axes  capable  of 
simultaneously  coordinated  contouring 
motion  regardless  of  the  NC  unit  connected 
to  the  machine;  (the  machines  in  sub-entry 
(b}(.?)(;V)  above  may  have  multiple  tool  heads 
or  turrets,  but  only  one  working  spindle 
(standard  or  optional)  may  be  operative  at  a 
time;  the  machines  defined  in  sub-entries 
(b)(7)(v/)  and  [h][2](iii]  above  may  have  more 
than  one  work  station,  but  each  station  shall 
be  limited  to  2-axes  contouring  (e.g.  vertical 
turret  lathes  with  two  independent 
railheads).  The  machines  may  have  one  or 
more  discrete  positioning  mode  axes  [e.g. 
discrete  positioning  index  table]  in  addition 
to  the  three  contouring  axes.  Secondary 
contouring  axes  parallel  to  primary 
contouring  axes  [e.g.  W-axis  of  a  boring  mill 
that  has  a  primary  Z-axis)  are  not  to  be 
considered  when  determining  the  number  of 
contouring  axes;  the  value  of  the  positioning 
accuracy  described  in  sub-entries  [h][l)[ii] 
and  [b)[2)[;l  above  does  not  include  the  width 
of  blacklash.  This  value  is  determined  by  the 
usual  statistical  methods  (random  tests],  i.e. 
by  approaching  from  only  one  direction  a 
minimum  of  five  measurement  points  up  to  a 
maximum  of  twenty-five  measurement 
positions  as  random  tests  along  one  axis. 
National  standards,  e.g.  the  German  VDI 
standards  No.  2354,  sheet  1  and/or  the  United 
States  NMTBA  standard  ("Definition  and 
Evaluation  of  Accuracy  and  Repeatability  for 
Numerically-controlled  Machine-Tools," 
August  1972),  can  be  taken  as  binding 
standards  for  this  measuring  method): 

(c)  Direct  Numerical  Control  (DNC) 
systems  consisting  of  a  dedicated  stored 
program  computer  acting  as  a  host  computer 
and  controlling,  on-line  or  off-line,  one  or 
more  numerically-controlled  machine  tools  or 
inspection  machines,  as  defined  in  sub-entry 
(b)  above,  related  software,  and  interface  and 
communication  equipment  for  data  transfer 
between  the  host  computer  memory,  the 
interpolation  functions,  and  the  numerically- 
controlled  machine  tools:  and 

(d)  Specially  designed  sub-assemblies 
which,  according  to  the  manufacturer's 
technical  specifications,  can  upgrade  the 
capabilities  of  numerical  control  units  and 
machine  fools  to  meet  the  specifications 
described  in  sub-entries  (a),  (b),  or  (c)  above. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
Computer  Numerical  Control  (CNC)  units  for 
uses  other  than  aerospace,  provided  that: 

(a)  At  the  time  of  export,  the  units  are 
mounted  on  non-controlled  machine  tools  or 
equipment; 

(b)  The  CNC  units  are  designed  to  have  all 
of  the  following  characteristics: 

(1)  No  more  than  two  contouring 
interpolating  axes  can  be  simultaneously 
coordinated  ("Interpolating"  is  understood  to 
be  any  mathematical  function  including 
hnear  and  circular.  Units  may  not  have 
additional  positioning  axes); 

(2)  The  cabinet  shall  be  designed  for  only 
2-axe8  operation  [i.e.  there  shall  be  no 


additional  card  rack  locations,  wiring 
provisions  for  more  than  two  servo-loops,  nor 
physical  space  for  later  additions  of  these 
types  of  items); 

(3)  Memory  is  limited  to  and  not  capable  of 
being  extended  beyond  that  enabling  a 
maximum  of  two-axes  simultaneous  velocity 
and  path  generation,  plus  400  characters  (8- 
bit)  of  part  program  storage: 

(4)  Power  supply  is  limited  to  two-axes 
operation; 

(5)  Minimum  programmable  increment 
equal  to  or  greater  (coarser)  than  0.001  mm: 
and 

(6)  Without  interface  to  enable  data 
exchange  with  another  computer: 

(c)  The  information  exported  with  and 
pertaining  to  the  control  unit  shall: 

(1)  Be  limited  to  machine  language,  binary 
format,  control  software  enabling  a  maximum 
of  two-axes  simultaneous  velocity  and  path 
generation: 

[2]  Not  include  flow  charts,  logic  diagrams, 
nor  source  program  documentation  for  the 
control  software: 

(3)  Reflect  only  two-axes  parameters  in  all 
electrical/mechanical  installation,  operation, 
or  maintenance  of  documentation. 

2120A    Cryogenic  equipment,  the 
following: 

(a)  *   *   * 

(b)  Electrical,  magnetic,  and  electronic 
equipment  or  components,  and  electrical 
conductors,  specially  designed  for  operation 
continously  or  discontinuously  at  ambient 
temperatures  below  -274°  F  (-170°  C),  as 
follows: 

(1)  Superconductive  metals,  alloys, 
compounds,  composites,  and  intercalate 
materials,  except: 

(i)  Superconductive  wire  having  a  filament 
cross-sectional  area  of  4.42  x  7^'  sq.mm.  (or 
75  microns  diameter)  or  greater;  or 

(ii)  Superconductive  niobium-titanium  wire 
having  a  filament  cross-sectional  area  of  1.26 
X  10"'  sq.nun.  [or  40  microns  diameter)  or 
greater  in  a  copper  matrix: 

(2)  •  *  • 

(3)  •  *  * 
(4)*  *• 

(c)  *  •  • 

Note. — Licenses  areiikely  to  be  approved 
for  export  to  satisfactory  end-users  of 
individual  shipments  of  niobium-titanium 
wire  covered  by  sub-entry  (b)(1)  above 
having  a  filament  cross-sectional  area  of  9.5  x 
10"'sq.mm.  [or  11  microns  diameter)  or 
greater  in  a  copper  matrix,  in  quantities  not 
exceeding  10  kg. 

1131A    Pumps  (except  vacuum  pumps 
listed  under  entry  No.  1129)  having  any  of  the 
following  characteristics: 

(a)  •  •  * 

(b)  Having  all  flow  contact  surfaces  made 
of  90  percent  or  more  tantalum,  titanium,  or 
zirconium,  either  separately  or  combined, 
except  when  such  surfaces  are  made  of 
materials  containing  more  than  97 percent 
and  less  than  99.7 percent  titanium;  and 

(c)  *  *  * 

Note. — Licenses  are  likely  to  be  approved 
for  export  of  pumps  covered  by  sub-entry  (b) 
above  to  bona  fide  civil  end-users  for  non- 
aerospace  end-uses. 

1133A    Valves,  cocks  and  pressure 
regulators  having  all  flow  contact  surfaces 


made  of  90%  or  more  tantalum,  titanium  or 
zirconium,  either  separately  or  combined, 
except  when  such  surfaces  are  made  of 
materials  containing  more  than  97%  and  less 
than  99.7%  titanium. 

Note. — Licenses  are  likely  to  be  approved 
for  export  of  valves,  cocks  and  pressure 
regulators  to  bona  fide  civil  end-users  for 
non-aerospace  end-uses. 

1205A    Electro-chemical,  semi-conductor, 
and  radioactive  devices  for  the  direct 
conversion  of  chemical,  solar,  or  nuclear 
energy  to  electrical  energy,  as  follows: 

(a)  Electro-chemical  devices,  as  follows: 

(1)  Fuel  cells  operating  at  temperatures  of 
392°  F  (200°  C)  or  less,  including  regenerative 
cells,  i.e.,  cells  for  generating  electric  power, 
to  which  all  the  consumable  components  are 
supplied  from  outside  the  cell  (the 
temperature  of  392°  F  (200°  C)  or  less  is 
intended  to  refer  to  the  fuel  cell  and  not  the 
fuel  conditioning  equipment,  which  may  be 
either  an  ancillary  or  an  integral  part  of  the 
fuel  cell  battery  and  which  may  operate  at 
over  392°  F  [200°  C)): 

(2)  *  '  * 

(3)  *  *  • 

(4)  •  *  • 

(b)  •  *  * 

(c)  Power  sources  other  than  nuclear 
reactors  based  on  radioactive  materials 
systems,  except: 

(1)  Those  having  an  output  power  of  less 
than  0.5  Watt  and  a  total  weight  of  more  than 
200  lbs.  (90.7 kg);  or 

(2)  Those  specially  designed  and 
developed  for  medical  use  within  the  human 
body;  and 

(d)  *  *  • 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  fuel  cells  covered  by  sub-entry  (a)(1) 
above,  having  a  maximum  output  power  level 
greater  than  10  kW  using  gaseous  pure 
hydrogen  and  oxygen/air  reactants,  alkaline 
electrolytic,  and  a  catalyst  support  by  carbon 
either  pressed  on  a  metal  mesh  electrode,  or 
attached  to  a  conducting  porous  plastic. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  devices 
covered  by  sub-entry  (c)  above,  having  an 
output  power  of  0.5  Watt  or  more  and  an 
overall  efficiency  of  6  percent  or  less.  (The 
overall  efficiency  is  obtained  by  dividing  the 
electrical  output,  expressed  in  watts,  by  the 
thermal  input,  expressed  in  watts.  It  is 
understood  that  this  efficiency  is  to  be 
measured  at  the  beginning  of  life.) 

3261A    Neutron  generator  systems, 
including  tubes,  designed  for  operation 
without  an  external  vacuum  system  and 
utilizing  electrostatic  acceleration  to  induce  a 
tritium-deuterium  nuclear  reaction:  and 
specially  designed  parts  therefor. 

Note. — Licenses  are  likely  to  be  approved 
for  the  export  to  satisfactory  end-users  of 
tubes  and  systems  whose  technical 
specifications  are  essentially  the  same  as 
those  for  previously  approved  exports, 
provided  that  they  are  for  civil  use. 

1312A    Presses  and  specialized  controls, 
accessories,  and  parts  therefor,  as  follows: 

(a)  •  •  * 

(b)  Hydraulic  presses,  as  follows: 

(1)  Vertical  presses  having  a  total  rated 
force  of  over  10,000  tons;  or 
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(2)  Horizontal  presses  having  a  total  rated 
force  of  over  5,000  tons: 

(c)  Isostatic  presses,  as  follows  (isostatic 
presses  are  those  capable  of  pressurizing  a 
closed  cavity  through  various  media  (gas. 
liquid,  solid  particles,  etc.]  to  create  equal 
force  in  all  directions  within  the  cavity  upon 
a  workoiece  or  materiall: 


1355A    Machinery  and  equipment  for  the 
manufacture  of  electronic  equipment. 
components  and  materials:  related  test  gear; 
parts  and  specialized  controls  and 
accessories  thereof,  as  follows: 

(a)  •   •   • 

(b)  Equipment  for  the  manufacture  of  semi- 
conductor, acoustic  wave  and  film  memory 


performance  of  the  wind  tunnel  and.  for 
normally-consumable  replacement  parts,  will 
not  exceed  a  6-month  supply. 
1371A    Anti-friction  bearings,  as  follows: 
(a)  Ball  and  roller  bearings  having  an  inner 
bore  diameter  of  10  mm  or  less  and 
tolerances  of  ABEC  5,  RBEC  5  (or  national 
ecuivalentsl  or  better  and  either  of  the 
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(c)  •  •  * 

(d)  Gyrostabilizers  used  for  other  purposes 
than  aircraft  control,  except  those  for 
stabilizing  an  entire  surface  vessel; 

(e)  *  •  • 

(f)  Accelerometers  with  a  threshold  of  0.005 
g  or  less,  or  a  linearity  error  within  0.25 


(ii)  Utilizing  the  constant  velocity  and/or 
rectilinear  propagation  characteristics  of 
electromagnetic  waves  having  frequency  less 
than  4  X 10  "  Hz  (0.75  micron); 

(iii)  Radio  altimeters,  the  following: 

[a]  Pulse  modulated; 

[b]  Frequency  modulated  having  a 


-I 1  _1 !_: I 


(v)  Utilizing  a  Doppler  technique  for  any 
purpose,  other  than  M.T.I,  systems  using  a 
conventional  double  or  triple  pulse  delay  line 
cancellation  technique  except  those  utilized 
for  surveillance  and  control  radar  for  aerial 
navigation  in  civil  airports; 

(vi)  Including  any  digital  signal  processing 
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(2)  Horizontal  presses  having  a  total  rated 
force  of  over  5.000  tons; 

(c)  Isostatic  presses,  as  follows  (isostatic 
presses  are  those  capable  of  pressurizing  a 
closed  cavity  through  various  media  (gas. 
liquid,  solid  particles,  etc.]  to  create  equal 
force  in  all  directions  within  the  cavity  upon 
a  workpiece  or  material): 

(1)  Capable  of  achieving  a  maximum 
working  pressure  of  20,000  psi  (1,406  kg/cm') 
or  greater  and  possessing  a  chamber  cavity 
with  an  inside  diameter  in  excess  of  16  inches 
(40.6  cm);  or 

(2)  Capable  of  achieving  a  maximum 
working  pressure  of  5,000  psi  (351  kg/cm ^  or 
greater  and  having  a  controlled  thermal 
environment  within  the  closed  cavity,  except 
those  possessing  a  chamber  cavity  with  an 
inside  diameter  of  less  than  5  inches  (127 
mm)  and  which  are  also  capable  of  achieving 
and  maintaining  a  controlled  thermal 
environment  only  between  +176°  F (+60°  C) 
and  -31°  F(-35°  C):  and 

(d)  Control  equipment,  accessories,  and 
parts  which  are  specially  designed  for  the 
above  presses. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  hydraulic  presses  covered  by  sub-entry  (b) 
above,  provided  that: 

(i)  The  total  rated  force  is  less  than  30,000 
tons  for  vertical  presses,  and  10,000  tons  or 
less  for  horizontal  presses; 

(ii)  The  presses  are  not  specially  designed 
for  use  in  forming  aircraft,  missile  or  space 
vehicle  parts,  in  powder  metallurgy  or  in 
ceramics  production;  and 

(iii)  The  presses  could  not  reasonably  be 
used  for  strategic  purposes. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  isostatic 
presses  covered  by  sub-entry  (c)  above, 
provided  that: 

(i)  Isostatic  presses  having  a  controlled 
thermal  environment  within  the  closed  cavity 
are  limited  as  follows: 

(a)  Maximum  working  pressure  not 
exceeding  20,000  psi  (1.406kg/cm^; 

(b)  Chamber  cavity  with  an  inside  diameter 
not  exceeding  10  inches  (25.4  cm); 

(c)  Capable  of  achieving  and  maintaining  a 
controlled  thermal  environment  within  the 
closed  cavity  of  no  greater  than  1,200°  C; 

(ii)  Isostatic  presses,  other  than  those  dealt 
with  under  sub-paragraph  (i)  above,  are 
limited  as  follows: 

(a)  Maximum  working  pressure  not 
exceeding  30,000  psi  (2.109  kg/cm^: 

(b)  Chamber  cavity  with  an  inside  diameter 
not  exceeding  20  inches  (50.8);  and  provided 
the  equipment  will  be  used  for  specific  non- 
strategic  applications  and  will  not  be  used  for 
any  nuclear  or  aerospace  applications. 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  normal 
amounts  of  equipment  covered  by  sub-entry 
(d)  above  to  service  presses  licensed  for 
export  under  Note  1  above. 

1353A    Equipment  specially  designed  for 
the  manufacture  of  communication  cable 
described  in  entry  No.  1526. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
equipment  specially  designed  for  the 
manufacture  of  cable  covered  by  entry  No. 
1526  sub-entry  II  (b). 


1355A    Machinery  and  equipment  for  the 
manufacture  of  electronic  equipment, 
components  and  materials;  related  test  gear; 
parts  and  specialized  controls  and 
accessories  thereof,  as  follows: 

(a)  •   •   • 

(b)  Equipment  for  the  manufacture  of  semi- 
conductor, acoustic  wave  and  film  memory 
devices,  of  electronic  equipment  and 
components  covered  by  sub-entry  1564II  (b) 
and  (c).  and  of  parts,  materials  and 
subassemblies  thereof,  as  follows: 

(1)  Equipment  for  the  processing  of  semi- 
conductor materials  for  the  manufacture  of 
devices,  equipment  and  components  specified 
in  the  heading  of  this  sub-entry  as  follows: 

(i)-  •  • 

(ii)  Crystal  pullers,  furnaces,  and  gas 
systems,  as  follows: 

(a)  •   •   • 

(b)  *   •   • 

(c)  •   *   * 

(d)  •   •  * 

(e)  Crystal  pullers  having  any  of  the 
following  characteristics; 

(1)  •   ■   * 

(2)  Capable  of  operation  at  pressures  above 
10^  pascals  (1  atmosphere  absolute); 

(3)  "   *   • 

m*  •  • 

(iii)  •  •  * 
(iv)  '  •  * 
(V)  *  *  • 
(vi)  •  *  * 
(vii)  •  •  • 
(viii)  *  ♦  • 
(ix)  •  *  • 

(2)  •  •  * 

(3)  •  *  • 

(4)  *  •  • 

(5)  •  •  • 

(6)  •   *  * 

Note. — Licenses  are  likely  to  be  approved 
for  satisfactory  civil  end-users  of  crystal 
pullers  covered  by  subparagraph 
(b)(l)(ii)(e)(2)  above  which  can  be  operated 
at  pressures  up  to  2.5X10' pascals  (2.5 
atmospheres  absolute). 

1361A    Wind  tunnels,  as  follows: 

(a)  Supersonic  (Mach  1.4  to  Mach  5), 
hypersonic  (Mach  5  to  Mach  15)  and 
hypervelocity  (above  Mach  15)  wind  tunnels, 
except  wind  tunnels  specially  designed  for 
educational  purposes  and  having  a  test 
section  size  (measured  internally)  of  less 
than  10  in.  (25  cm).  (By  "test  section  size"  is 
understood  the  diameter  of  the  circle,  or  the 
side  of  the  square,  or  the  longest  side  of  the 
rectangle  constituting  possible  shapes  of  the 
test  section.); 

(bl •   *   ■ 

(c)  •   •   * 

(d)  Specially  designed  parts  and 
dccessories. 

Notes. —  1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  supersonic  wind  tunnels  which  are  capable 
of  Mach  velocities  of  1.4  or  more  but  less 
than  5.  and  are  not  specially  designed  for  or 
fitted  with  means  of  preheating  the  air. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of 
specialized  parts  and  assemblies  covered  by 
sub-entry  (d)  toi  wind  tunnels  previously 
exported  under  .Note  1,  provided  that  such 
parts  and  assemblies  will  not  upgrade  the 


performance  of  the  wind  tunnel  and,  for 
normally-consumable  replacement  parts,  will 
not  exceed  a  6-month  supply. 
1371A    Anti-friction  bearings,  as  follows: 

(a)  Ball  and  roller  bearings  having  an  inner 
bore  diameter  of  10  mm  or  less  and 
tolerances  of  ABEC  5,  RBEC  5  (or  national 
equivalents)  or  better  and  either  of  the 
following  characteristics: 

(1)  Made  of  special  materials,  i.e.  with 
rings,  balls  or  rollers  made  from  any  steel 
alloy  or  other  material  including,  but  not 
limited  to  high-speed  tool  steels,  Monel 
metal,  beryllium,  mefaloids,  ceramic,  and 
sintered  metal  composites,  except  the 
following:  low-carbon  steel;  SAE-52100  high 
carbon  chromium  steel;  SAE-4615  nickel 
molybdenum  steel;  AISI-440C  (SAE  51440CJ 
stainless  steel;  or  national  equivalents;  and/ 
or 

(2)  Manufactured  for  use  at  normal 
operating  temperatures  over  302°  F  (150°  C) 
either  by  use  of  special  materials  or  by 
special  heat  treatment; 

(b)  Ball  and  roller  bearings  except 
separable  ball  bearings  and  thrust  ball 
bearings,  having  an  inner  bore  diameter 
exceeding  10  mm  and  having  tolerances  of 
ABEC  7,  RBEC  7  (or  national  equivalents)  or 
better  (ABEC  5  in  the  case  of  hollow 
bearings)  and  either  of  the  following 
characteristics: 

(1)  Made  of  special  materials,  i.e.  with 
rings,  balls  or  rollers  made  from  any  steel 
alloy  or  other  material  including,  but  not 
limited  to  high-speed  tool  steels,  Monel 
metal,  beryllium,  metaloids,  ceramic,  and 
sintered  metal  composites,  except  the 
following:  low-carbon  steel;  SAE-52100  high 
carbon  chromium  steel;  SAE^615  nickel 
molybdenum  steel;  AISI.440C  (SAE  51440CJ 
stainless  steel:  or  national  equivalents;  and 
or 

(2)  Manufactured  for  use  at  normal 
operating  temperatures  over  302°  F  (150°  C) 
either  by  use  of  special  materials  or  by 
special  heat  treatment; 

(c)  Ball  and  roller  bearings  having 
tolerances  better  than  ABEC  7  (or  national 
equivalents);  and 

(d)  Bearing  parts  usable  only  for  bearings 
covered  by  this  entry,  as  follows:  outer  rings, 
inner  rings,  retainers,  balls,  rollers,  and  sub- 
assemblies. (See  §  376.7.) 

Note. — Licenses  are  likely  to  be  approved 
for  export  of  reasonable  quantities  of 
bearings  covered  by  this  item  to  satisfactory 
civil  end-users  which  have  furnished 
assurances  that  the  bearings  will  be 
incorporated  in  equipment  previously 
imported  from  Canada  or  countries  in 
Country  Group  T  or  V. 

1485A    Compasses,  gyroscopes, 
accelerometers,  and  inertial  equipment,  as 
follows: 

(a)  *   *   * 

(b)  Integrated  flight  instrument  systems  for 
aircraft  which  include  gyrostabilizers  and/or 
automatic  pilots  (An  integrated  flight 
instrument  system  is  a  primary  instrument 
display  system  of  attitude  and  azimuth  with 
facilities  for  giving  maneuver  guidance 
information  to  the  pilot  and  often  integrated 
with  an  autopilot  to  the  extent  of  embodying 
a  common  unit  for  setting  up  the  required 
demands]; 
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5.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
covered  by  sub-entry  (b)(3)  above,  provided: 

(a)  The  equipment  is  to  be  installed  at  civil 
airports  or  for  use  on  civil  air  routes; 

(b)  The  equipment  is  designed  to  operate  at 
frequencies  between  30  MHz  and  157  MHz, 
excludins  sinsle  side  band  eouinment: 


(vii)  or  (viii)  above,  or  both,  provided  it  is 
specially  designed  for  meteorological 
observation. 

1502A    Communication,  detection  or 
tracking  equipment  of  a  kind  using  ultra- 
violet radiation,  infrared  radiation  or 
ultrasonic  waves;  except  ultrasonic  devices 
u/hirh  nnfrntp  in  rnntnct  with  a  controlled 


end-users  of  acoustic  hydrophones  and 
transducers  which  have  all  of  the  other 
characteristics  of  sub-entry  (i)(B],  but  which 
either: 

(a)  Have  a  sensitivity  no  greater  than  -204 
dB  (reference  Ivolt  micropascal),  and  are 
designed  for  operation  at  greater  than  100 
meters  depth  but  not  greater  than  l.OOO 
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(c)  *  *  * 

(d)  Gyrostabilizera  used  for  other  purposes 
than  aircraft  control,  except  those  for 
stabilizing  an  entire  surface  vessel; 

(e)  *  *  * 

(f)  Accelerometers  with  a  threshold  of  0.005 
g  or  less,  or  a  linearity  error  within  0.25 
percent  of  full  scale  output  or  both,  which  are 
designed  for  use  in  intertial  navigation 
systems  or  in  guidance  systems  of  all  types; 

(g)  Gyros  with  a  rated  free  directional  drift 
rate  (rated  free  precession]  of  less  than  0.5 
degree  (1  Sigma  or  r.m.s.)  per  hour  in  a  1  g 
environment; 

(h)  •  •  * 

(i)  Specially  designed  parts  and 
components,  and  test,  calibration,  and 
alignment  equipment  for  the  above. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
equipment,  as  follows: 

(a)  Types  and  series  covered  by  sub-entry 
(b]  above,  provided  the  equipment  has  been 
in  normal  civil  use  for  more  than  two  years, 
is  standard  equipment  of  aircraft  excluded 
from  control  under  entry  No.  1460.  and  is.  or 
is  to  be,  installed  in  civilian  aircraft. 

(b)  Types  and  series  covered  by  sub-entry 
(d)  above,  provided  the  equipment  has  been 
in  normal  civil  use  for  more  than  two  years 
and  is  intended  for  a  clearly  civil  application 
in  the  importing  country. 

(c)  Parts,  components  and  equipment 
covered  by  sub-entry  (i)  above,  provided  they 
are  not  also  covered  by  sub-entries  (f)  and  (g) 
above,  and  are  intended  for  use  with  exports 
meeting  the  conditions  of  sub-paragraphs  (a) 
and  (b)  of  this  Note. 

1501A    Navigation,  direction  finding,  radar 
and  airborne  communication  equipment,  as 
follows:  (See  also  entry  No.  1485  sub-entries 
(b)  and  (h),  and  entry  No.  2120  sub-entries  (b) 
and  (c).] 

(a)  Airborne  communication  equipment 
and  specialized  parts  and  components 
therefor,  having  any  of  the  following 
characteristics: 

(1)  Designed  to  operate  at  frequencies 
greater  than  156  MHz; 

(2)  Incorporating  facihties  for: 

(i)  The  rapid  selection  of  more  than  200 
channels  per  equipment,  or 

(ii)  Equipment  using  frequency  synthesis 
techniques  (see  also  entry  No.  1531),  except 
equipment  operating  in  the  frequency  range 
of  108  to  136  MHz  with  720  channels  or  fewer 
at  not  less  than  25  kHz  spacing,  and  which 
has  been  in  normal  civil  use  for  at  least  one 
yean 

(3)  Pressurized  throughout; 

(4)  Rated  for  continuous  operation  over  a 
range  of  ambient  temperatures  extending 
from  below  -55"  C  to  -(-55'  C;  or 

(5)  Designed  for  modulating  methods 
employing  any  form  of  digital  modulation 
using  time  and  frequency  redundancy  such  as 
"Quantized  Frequency  Modulation"  (QFM); 

(b)  Navigation  and  direction  finding 
equipment  (and  specialized  parts  and 
accessories,  specialized  testing  or  calibrating 
equipment  and  training  or  simulating 
equipment  therefor),  as  follows: 

(1)  Airborne  navigation  equipment  and 
direction  finding  equipment,  as  follows: 

(i)  Designed  to  make  use  of  "Doppler" 
frequency  phenomena; 


(ii)  Utilizing  the  constant  velocity  and/or 
rectilinear  propagation  characteristics  of 
electromagnetic  waves  having  frequency  less 
than  4  X 10  "  Hz  (0.75  micron); 

(iii)  Radio  altimeters,  the  following: 

[a)  Pulse  modulated; 

[b)  Frequency  modulated  having  a 
displayed  electrical  output  accuracy  better 
than  ±3  feet  (±0.914  m)  over  the  range 
between  0  and  100  feet  (30.4  m]  or  better  dian 
±3  percent  above  100  feet  (30.4  m);  or 

[c)  Frequency  modulated  which  have  been 
in  normal  civil  use  for  less  than  one  year. 

(iv]  Direction  finding  equipment  operating 
at  frequencies  greater  than  S  MHz.  except 
equipment  specially  designed  for  search  and 
rescue  purposes,  provided  that  the  receiver 
operates  on  a  crystal  controlled  fixed 
frequency  of  121.5  MHZ  or  an  alternating 
frequencies  of  121.5  MHz  and  243  MHz; 

(v)  Pressurized  throughout;  or 

(vi)  Rated  for  continuous  operation  over  a 
range  of  ambient  temperatures  extending 
from  below  —  55°  C  to  above  +  55*  C; 

(2)  Ground  and  marine  equipment  for  use 
with  airborne  navigation  equipment  utilizing 
the  constant  velocity  and/or  the  rectilinear 
propagation  characteristics  of 
electromagnetic  waves  having  frequency  less 
than  4X10"  Hz  (0.75  micron);  or 

(3)  Ground  and  marine  direction  finding 
equipment  operating  at  frequencies  greater 
than  30  MHz;  and 

(c)  Radar  equipment  and  specialized  parts 
and  accessories,  specialized  testing  or 
calibrating  equipment  and  training  or 
simulating  equipment  therefor,  as  follows: 
(For  Lidar  Equipment  see  entry  No.  1522.) 

(1)  Airborne  radar  equipment;  or 

(2)  Ground  and  marine  radar  equipment 
having  one  or  more  of  the  following  features: 

(i)  Operating  at  a  frequency  not  in  normal 
civil  use  or  at  a  frequency  of  more  than  10.5 
GHz: 

(ii]  Operating  at  a  frequency  of  less  than 
1.5  GHz  and  having  a  peak  output  power 
from  the  transmitter  greater  than  2.5  MW;  or 
operating  at  a  frequency  within  the  raivge  of 
1.5  to  3.5  GHz  and  having  a  peak  output 
power  from  the  transmitter  greater  than  1.5 
MW;  or  operating  at  a  frequency  within  the 
range  of  3.5  to  6  GHz  and  having  a  peak 
output  power  from  the  transmitter  greater 
than  1  MW;  or  operating  at  a  frequency 
within  the  range  of  6  to  10.5  GHz  and  having 
a  peak  output  power  from  the  transmitter 
greater  than  500  kW; 

(iii)  Operating  at  a  frequency  of  less  than 
3.5  GHz  and  having  an  80  percent  or  better 
probability  of  detection  for  a  10  sq.  m.  target 
at  a  free  space  range  of  250  nautical  miles;  or 
operating  at  a  frequency  within  the  range  of 
3.5  to  10.5  GHz  and  having  an  80  percent  or 
better  probability  of  detection  for  a  10  sq.  m. 
target  at  a  free  space  range  of  100  nautical 
miles; 

(iv)  Utilizing  other  than  pulse  modulation 
with  a  constant  and/or  staggered  pulse 
repetition  frequency,  in  which  the  carrier 
frequency  of  the  transmitted  signal  is  not 
changed  deliberately  between  groups  of 
pulses,  from  pulse  to  pulse  or  within  a  single 
pulse,  except  civil  commercial  airport  radars 
using  a  carrier  frequency  that  may  change 
from  pulse  to  pulse  between  two  fixed 
frequencies  separated  in  time  and  in 
frequency  by  constant  magnitudes: 


(v)  Utilizing  a  Doppler  technique  for  any 
purpose,  other  than  M.T.I,  systems  using  a 
conventional  double  or  triple  pulse  delay  line 
cancellation  technique  except  those  utilized 
for  surveillance  and  control  radar  for  aerial 
navigation  in  civil  airports; 

(vi)  Including  any  digital  signal  processing 
techniques  used  for  automatic  target  tracking, 
or  having  a  facility  for  electronic  tracking: 

(vii)  Including  signal  processing  techniques 
other  than  those  covered  by  sub-entry 
(c](2}(vi)  above,  which  have  been  in  normal 
civil  use  for  a  period  of  less  than  two  years; 
or 

(viii)  In  the  case  of  ground  radar,  having 
been  in  commercial  use  for  a  period  of  less 
than  one  year. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  commercial  airborne  equipment  needed  to 
equip  civil  aircraft,  or  as  normal  standard 
equipment  incorporated  in  civil  aircraft  being 
exported  for  civil  commercial  use.  and  not 
containing  characteristics  in  sub-entry  (a)(5] 
above. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  navigation 
equipment  covered  by  sub-entry  (b)(l)(i) 
above,  provided  that  it  is  to  be  installed  in 
civil  aircraft  or  helicopters,  and  is  normal 
standard  equipment  of  a  type  installed  in 
civil  aircraft  or  helicopters  in  TV  country 
groups. 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  standard 
commercial  airborne  equipment  listed  in  sub- 
entries  (b)(1)  (ii)  and  (iii)  above,  needed  to 
equip  civil  aircraft,  or  as  normal  standard 
equipment  incorporated  in  civil  aircraft  being 
exported  for  civil  commercial  use,  provided 
that  such  equipment  is  equivalent  in  all 
characteristics  and  performance  to  standard 
equipment  of  aircraft  not  subject  to  control, 
and  which: 

(a)  For  equipment  covered  by  sub-entry 
(b](l](ii)  above,  is  in  conformity  with  ICAO 
standards  and  assures  no  function  exceeding 
those  resulting  from  such  standards,  and  is 
not  designed  to  make  use  of  hyperbolic  grids 
at  frequencies  greater  than  3  MHz.  (Standard 
commercial  airborne  equipment  designed  to 
make  use  of  hyperbolic  grids  at  frequencies 
of  less  than  3  MHz  may  be  exported  if 
coordinate  conversion  equroment,  which  has 
been  in  normal  civil  use  fwHess  than  one 
year,  or  which  could  not  be  shipped  under  the 
provisions  of  entry  No.  1565,  is  not  included 
and  is  not  separately  supplied),  and 

(b)  For  equipment  covered  by  sub-entry 
(b](l)(iii]  above,  are  frequency  modulated 
radio  altimeters  which  have  been  in  normal 
civil  use  for  a  period  of  more  than  one  year. 

4.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  ground 
equipment  for  use  at  civil  airports  or  for  civil 
use  in  association  with  airborne  equipment 
which  meets  the  criterion  of  Note  3  to  sub- 
entry  (b](l](ii]  above,  and  approved  for 
export,  provided  that  such  equipment: 

(a)  is  in  conformity  with  ICAO  standards 
and  assures  no  function  exceeding  those 
resulting  from  such  standards; 

(b)  is  not  designed  to  make  use  of 
hyperbolic  grids  at  frequencies  greater  than  3 
MHz. 
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equipment  employing  exclusively  the  direct 
current  transmission  technique:  electronic 
measuring  equipment,  suitable  for  use  with 
PCM  transmission  equipment  defined  in 
CCITT  recommendation  series  C  700  (ITU 
Geneva),  as  follows: 
(a)  Emplovine  analos  transmission 


country,  and  is  to  be  used  for  general 
commercial  traffic,  as  follows: 

(a)  A  total  digital  bit  rate  at  the  highest 
level  multiplex  point  of  8.5  million  bits  per 
second  or  less;  and  either 

(b)  A  total  number  of  voice  channels  per 
each  ohvsical  bearer  fwire  or  radio)  of  120  or 


channels  for  the  operation  of  such  networks 
and  the  engineering  service  circuits  required 
for  the  maintenance  of  teleconmiunications 
links. 

5.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  of 
tropospheric  scatter  communication 
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5.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
covered  by  sub-entry  (b)(3)  above,  provided: 

(a)  The  equipment  is  to  be  installed  at  civil 
airports  or  for  use  on  civil  air  routes; 

(b)  The  equipment  is  designed  to  operate  at 
frequencies  between  30  MHz  and  157  MHz, 
excluding  single  side  band  equipment; 

(c)  The  equipment  employs  a  loop  system 
or  a  system  employing  a  number  of  spaced 
vertical  aerials  uniformly  disposed  around 
the  circumference  of  a  circle,  excluding 
electronically  commutated  types. 

6.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
covered  by  sub-entry  (c)  above,  when  it  is  to 
be  installed  in  civil  aircraft,  provided  that 
this  equipment: 

(a)  Has  been  in  normal  commercial  service 
for  at  least  one  year; 

(b)  Is  specially  designed  for  use  as  a 
commercial  weather  radar; 

(c)  Is  a  normal  and  reasonable  equipment 
for  such  civil  aircraft;  and 

(d)  Does  not  contain  significant  advanced 
technology  of  strategic  value  for  other 
applications. 

7.  Licenses  are  likely  to  be  approved  for 
export  to,  satisfactory  end-users  of  secondary 
radar  equipment  covered  by  sub-entry  (c) 
above,  designed  specifically  for  civil  air 
traffic  identification  and  control  purposes. 

8.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  the 
following; 

(a)  Radar  equipment  covered  only  sub- 
entries  (c)(2)  (i),  (ii)  and/or  (iii)  above, 
provided  that  both  of  the  following  conditions 
are  met: 

(i)  It  is  specially  designed  for  the 
surveillance  and  coordination  of  airfield 
surface  traffic;  and 

(ii)  It  is  to  be  installed  at  airports  operating 
scheduled  commercial  flights. 

(b)  Radar  equipment  covered  only  by  sub- 
entries  (c)(2)  (ii)  or  (iii)  above,  or  by  both. 
provided  that  all  the  following  conditions  are 
met: 

(i)  Operating  at  a  frequency  of  not  more 
than  1.5  GHz  and  having  a  peak  output  power 
from  the  transmitter  not  greater  than  5  MW; 
or  operating  at  a  frequency  within  the  range 
of  1.5  to  3.5  GHz  and  having  a  peak  output 
power  not  greater  than  2.5  MW; 

(ii)  Having  an  80  percent  or  better 
probability  of  detection  for  a  10  sq.  m.  target 
at  a  free  space  range  of  270  nautical  miles; 

(iii)  Having  a  pulse  repetition  frequency 
exceeding  300  pulses  per  second;  and 

(iv)  It  is  to  be  installed  for  air  traffic  control 
of  scheduled  international  commercial  flights; 

(c)  Radar  equipment  covered  only  by  sub- 
entries  (c)(2)  (iv)  and/or  (v)  above,  provided 
it  is  to  be  installed  for  air  trafHc  control 
purposes  in  international  airports  and  has 
been  in  normal  civil  use  for  a  period  of  not 
less  than  three  years; 

(d)  Radar  equipment  covered  by  sub-entry 
(c)(2)(vi)  above,  provided  it  is  specially 
designed  for  marine,  harbor  or  meteorological 
use,  or  has  been  in  normal  civil  use  for  not 
less  than  three  years; 

(e)  Radar  equipment  covered  only  by  sub- 
entry  (c)(2)(vii)  above,  provided  it  is  specially 
designed  for  marine  (or  harbor)  use,  or  radar 
equipment  covered  only  by  sub-entries  (c)(2) 


(vii)  or  (viii)  above,  or  both,  provided  it  is 
specially  designed  for  meteorological 
observation. 

1502A     Communication,  detection  or 
tracking  equipment  of  a  kind  using  ultra- 
violet radiation,  infrared  radiation  or 
ultrasonic  waves;  except  ultrasonic  devices 
which  operate  in  contact  with  a  controlled 
material  to  be  inspected,  or  which  are  used 
for  industrial  cleaning,  sorting  or  materials 
handling,  industrial  and  civilian  intrusion 
alarm,  traffic  and  industrial  moyement 
control  and  counting  systems,  medical 
applications,  emulsification,  homogenisation, 
or  simple  educational  or  entertainment 
devices;  underwater  ultrasonic 
communications  equipment  designed  for 
operation  with  amplitude  modulation  and 
having  a  communications  range  of  500  m  or 
less  (sea  state  1),  a  carrier  frequency  of  40  to 
60  kHz  and  a  carrier  power  supplied  to  the 
transducer  of  1  W  or  less;  industrial 
equipment  employing  cells  not  described  in 
entry  Nos.  1548  or  1550;  industrial  and 
civilian  intrusion  alarm,  traffic  and 
industrial  movement  control  and  counting 
systems;  medical  equipment;  industrial 
equipment  used  for  inspection,  sorting  or 
analysis  of  the  properties  of  materials; 
simple  educational  or  entertainment  devices 
which  employ  photo  cells;  flame  detectors  for 
industrial  furnaces;  equipment  for  non- 
contact  temperature  measurement  for 
laboratory  or  industrial  purposes  utilizing  a 
single  detector  cell  with  no  scanning  of  the 
detector;  or  instruments  capable  of 
measuring  radiated  power  or  energy  having  a 
response  time  constant  exceeding  10 
milliseconds;  and  specialized  parts  therefor. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  infra- 
red geodetic  equipment  covered  by  this  entry, 
provided  that  the  equipment  uses  a  lighting 
source  other  than  a  laser  and  is  manually 
operated,  or  that  it  uses  a  lighting  source 
(other  than  a  laser  or  a  light-emitting  diode) 
remote  from  the  measuring  equipment. 

1510A     Acoustic  and/or  ultrasonic 
systems  or  equipment  specially  designed  for 
detecting  or  locating  underwater  or 
subterranean  objects  or  features,  and 
specially-designed  components  of  such 
systems  or  equipment  (including  but  not 
limited  to  hydrophones  and  transducers, 
towed  hydrophone  arrays,  software  therefor, 
and  heamformers),  except: 

(i)  Marine  systems  or  equipment,  as 
follows; 

(A)  •  •  • 

(B)  Passive  (receiving,  whether  or  not 
related  in  normal  application  to  separate 
active  equipment)  acoustic  hydrophones  and/ 
or  transducers  having  all  of  the  following 
characteristics: 

(1)  Incorporating  sensitive  elements  made 
of  piezoelectric  ceramics  or  crystal,  and  with 
a  sensitivity  no  greater  than  —192  dB 
(reference  1  volt  per  micropascal); 

(2)  Not  designed  for  operation  at  depths 
greater  than  100  meters; 

(3)  Independently  mounted  or  configured 
and  not  reasonably  capable  of  assembly  by 
the  users  into  a  towed  hydrophone  array; 

(ii)  *   •   • 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  for  civil  end-use  by  civil 


end-users  of  acoustic  hydrophones  and 
transducers  which  have  all  of  the  other 
characteristics  of  sub-entry  (i)(B),  but  which 
either: 

(a)  Have  a  sensitivity  no  greater  than  -204 
dB  (reference  I'volt  micropascal),  and  are 
designed  for  operation  at  greater  than  100 
meters  depth  but  not  greater  than  lOOO 
meters  depth;  or 

(b)  Are  not  acceleration  compensated,  have 
a  sensitivity  no  greater  than  —180  dB 
(reference  1  volt  per  micropascal)  and  are  not 
designed  for  operation  at  depths  greater  than 
100  meters. 

2.  Licenses  are  likely  to  be  approved  for 
export  for  civil  end-use  by  civil  end-users  of 
towed  acoustic  hydrophone  arrays  having  all 
of  the  following  characteristics: 

(a)  Not  specially  designed  for  operation  at 
greater  than  100  meters  depth  or  at  tow 
speeds  in  excess  of  8  knots; 

(b)  Not  incorporating  temperature  or 
heading  sensors; 

(c)  Having  hydrophone  groups  uniformly 
spaced  at  not  less  than  25  meters  and  not 
more  than  60  meters; 

(d)  Having  an  assembled  diameter  of  40 
mm" or  greater  and  using  metallic  strength 
members  only; 

(e)  Not  having  multiplexed  hydrophone 
group  signals; 

(f)  Not  having  a  configuration  for  multiple 
or  overlapping  acoustic  aperture  operation; 

(g)  Not  having  characteristics  better  than 
those  specified  in  sub-entries  (i)(B)  (1)  and  (2) 
above; 

(h)  Not  having  associated  processing 
equipment  which  provides  any  of  the 
following  features: 

(1)  Electronically-steerable  beamforming 
capabilities; 

(2)  Side-lobe  suppression  techniques  such 
as  shading  coefficients; 

(3)  On-line  real-time  processing  or  off-line 
batch  pre-processing  capabilities  exceeding 
the  limits  specified  in  entries  1529  and  1565. 

1519A     Single  and  multi-channel 
communications  transmission  equipment, 
including  terminal,  intermediate  amplifer  or 
repeater  equipment  and  multiplex  equipment 
used  for  communications  (line,  cable,  optical 
fiber  cable,  or  radio)  systems,  and  data 
modems  making  use  of  the  aforementioned 
communication  systems  and  associated 
multiplex  equipment,  except  telemetering, 
telecommand  and  telesignalling  equipment 
designed  for  industrial  purposes,  together 
with  data  transmission  equipment  not 
intended  for  the  transmission  of  written  or 
printed  text  and  specialized  parts, 
accessories  and  test  equipment  therefor  (by 
telemetering,  telecommand  and  telesignalling 
equipment  is  meant:  sensing  heads  for  the 
conversion  of  information  into  electrical 
information,  the  systems  used  for  its  long- 
distance transmission,  the  processes  used  to 
translate  electrical  information  into  coded 
data  (telemetering),  into  control  signals 
(telecommand),  and  into  display  signals 
(telesignalling));  facsimile  equipment  other 
than  that  employing  cipher,  cryptographic 
and/or  coding  devices  and  equipment  that 
are  designed  to  ensure  the  secrecy  of 
communications  and  thus  prevent  clear 
reception  by  anyone  other  than  the  intended 
receiver  (see  Supplement  No.  2  to  Part  370); 
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screening  units  especially  designed  for 
printing  processes; 
(xii)  Laser-radar  (lidar)  equipment 


(3)  *  *   • 

(b)  Instruments,  as  follows: 

(1)  •  *  • 


source)  with  a  switching  speed  from  one 
selected  output  frequency  to  another  selected 
output  frequency  less  than  10  milliseconds; 
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equipment  employing  exclusively  the  direct 
current  transmission  technique;  electronic 
measuring  equipment,  suitable  for  use  with 
PCM  transmission  equipment  defined  in 
CCITT  recommendation  series  G  700  (ITU 
Geneva),  as  follows: 

(a)  Employing  analog  transmission 
techniques  with  analog  input  and  output, 
designed  to  deliver,  carry  or  receive 
baseband  frequencies  higher  than  19  MHz 
into,  or  in,  a  communications  system,  but 
only  higher  than  300  kHz  for  equipment 
suitable  for  use  with  submarine  cable  (analog 
transmission  techniques  include,  inter  alia, 
frequency  division  rtiultiplex  (FDM)); 

(b)  Employing  digital  transmission 
techniques  designed  for  operation  at  a  data 
signalling  rate  exceeding  2.1  Megabits  per 
second,  with  analog  input  and  output, 
designed  for  use  on  communications  circuits 
(digital  transmission  techniques  include,  inter 
alia,  pulse  code  modulation  (PCM)); 

'   (c)  Data  communications  equipment 
employing  digital  transmission  with  digital 
input  and  output,  including  telegraphic  and 
data  transmission,  having  any  of  the 
following  characteristics: 

(1)  Designed  for  operation  at  a  data 
signalling  rate  in  bits  per  second,  excluding 
servicing  and  administrative  channels, 
numerically  exceeding  either: 

(i)  4,800;  or 

(ii)  160  percent  of  the  channel  (or  sub- 
channel) bandwidth  in  Hertz; 

(2)  Employing  an  automatic  error  detection 
and  correction  system  having  both  of  the 
following  characteristics: 

(i)  Retransmission  is  not  required  for 
correction;  and 

(ii)  A  data  signalling  rate  exceeding  300 
bits  per  second;  and 

(d)  Components,  accessories,  and  sub- 
assemblies specially  designed  for  the  above 
equipment,  and  test  equipment  specially 
designed  for  the  equipment  covered  by  sub- 
entry  (b)  above,  except  connectors  for  use 
with  optical  fibers  or  cable  with  a  repeatable 
coupling  loss  of  0.5  dB  or  more. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  equipment  covered  by  sub-item  (a)  above, 
and  components,  accessories  and  sub- 
assemblies thereof,  as  follows: 

(a)  Equipment  specially  designed  for  the 
transmission  of  television  signals  by  cable 
between  camera  and  studio  or  between 
studio  and  television  transmitter  not 
exceeding  50  miles  (80  km)  for  a  link  with 
respect  to  any  one  installation.  (For  radio 
relay  links  see  entry  No.  1520.) 

(b)  Equipment  to  be  used  for  closed  circuit 
television  or  television  distribution 
(community  aerial  systems  and  cable 
television  systems)  with  an  upper  frequency 
limit  of  960  MHz. 

(c)  Equipment  designed  to  deliver,  carry  or 
receive  baseband  frequencies  up  to  and 
including  62  MHz. 

2.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  of  equipment 
covered  by  sub-item  (b)  above,  and 
components,  accessories  and  sub-assemblies 
and  cable  therefor,  provided  that  it  is  for 
other  than  submarine  use,  is  to  be 
permanently  installed  in  a  circuit  operated  by 
the  civilian  authorities  of  the  importing 


country,  and  is  to  be  used  for  general 
commercial  traffic,  as  follows: 

(a)  A  total  digital  bit  rate  at  the  highest 
level  multiplex  point  of  8.5  million  bits  per 
second  or  less;  and  either 

(b)  A  total  number  of  voice  channels  per 
each  physical  bearer  (wire  or  radio)  of  120  or 
less;  or 

(c)  A  monochrome  or  color  television 
channel  with  a  maximum  nominal  bandwidth 
of  6  MHz,  and  associated  sound  chaimels. 

3.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  of  the  data 
modems  described  in  sub-entry  (c)(1)  above, 
conforming  to  CCITT  recommendations  and/ 
or  specially  designed  for  civil  end-use,  and 
operating  at  speeds  up  to  9,600  bits  per 
second  or  320%  of  the  charmel  (or  sub- 
channel] bandwidth  in  hertz,  provided  they 
are  to  be  permanently  installed  in  a  circuit 
operated  by  the  civilian  authorities  of  the 
importing  countries  for  general  commerical 
traffic. 

1520A    Radio  relay  communications 
equipment  designed  for  use  at  frequencies 
exceeding  960  MHz,  and  components, 
accessories  and  sub-assemblies  therefor. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  equipment  covered  by  this  item,  and 
components,  accessories  and  sub-assemblies 
therefor,  specially  designed  for  the 
transmission  of  television  signals  between 
camera  and  studio  or  between  studio  and 
television  transmitter,  and  not  exceeding  a 
line  of  sight  distance  with  respect  to  any  one 
installation. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
covered  by  this  item,  and  components, 
accessories  and  sub-assemblies  therefor,  as 
follows: 

(a)  Ground  communication  radio 
equipment  for  use  with  temporary  fixed 
services  operated  by  the  civilian  authorities 
of  the  importing  country  and  designed  to  be 
used  at  fixed  frequencies  not  exceeding  13.5 
GHz  with  a  power  output  of  not  more  than  5 
watts; 

(b)  Equipment  to  be  permanently  installed 
in  a  circuit  operated  by  the  civilian 
authorities  of  the  importing  country  for  civil 
television  transmission  nor  for  general 
commerical  traffic,  provided  that: 

(1)  Associated  multiplex  equipment  is 
considered  separately  under  the  provisions  of 
entry  No.  1519;  and 

(2)  No  equipment  with  a  base  bandwidth 
exceeding  the  limits  set  forth  in  Note  3  to 
entry  No.  1519  is  included. 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
covered  by  this  item,  for  communications 
satellite  earth  stations  provided  that  it  is  to 
be  installed  for  operation  in  the  framework  of 
an  INTELSAT  satellite  communications 
system. 

4.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
with  a  maximum  capacity  of  300  voice 
channels  of  4  kHz  each,  components, 
accessories,  sub-assemblies  and  specialized 
test  equipment  for  industrial  use,  e.g.  remote 
supervision,  control  and  metering  of  oil  and 
gas  pipelines,  public  utility  services  (e.g. 
electricity  networks)  including  telephone 


channels  for  the  operation  of  such  networks 
and  the  engineering  service  circuits  required 
for  the  maintenance  of  telecommunications 
links. 

5.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  of 
tropospheric  scatter  communication 
equipment,  and  components,  accessories  and 
sub-assemblies  therefor,  covered  by  this 
entry,  provide  that  it  will  be  permanently 
installed  at  specified  sites  for  civil 
communication  purposes  and  has  all  of  the 
following  characteristics: 

(a)  Fixed  frequency  of  2.7  GHz  or  less; 

(b)  Frequency  modulation; 

(c)  Power  amplifier  output  of  10  kW  or  less. 
1522A    Lasers  and  laser  systems 

(including  active  and  passive  components  in 
semi-fabricated  forms  as  well  as  in  fabricated 
forms)  and  equipment  containing  them,  as 
follows: 

(a)  Lasers  and  specially  designed 
components  and  parts  therefor,  including 
amplification  stages,  except  the  following 
when  not  contained  in  equipment; 

(i)  *  •  * 

(ii)  •  •  • 

(iii)  *  *  * 

(iv)*  *  * 

(V)  *  *  • 

(vi)  Nd:  YAG  lasers  having  an  output 
wavelength  of  1.06  micrometers  with  either  of 
the  following  characteristics: 

(1)  A  pulsed  output  not  exceeding  0.5  joule 
per  pulse  and  a  maximum  rated  average 
single-  or  multi-mode  output  power  not 
exceeding  10  watts  or  a  continuous  wave 
maximum  rated  single-  or  multi-mode  output 
power  not  exceeding  50  watts; 

(2)  *  *  • 

(vii)  Nd:  Glass  lasers  with  both  of  the 
following  characteristics: 

(1)  An  output  wavelength  of  1.06 
micrometers; 

(2)  A  pulsed  output  not  exceeding  0.5  joule 
per  pulse; 

(viii)-  •  • 
(ix)  •  •  * 
(X)  *  *   • 

(b)  Equipment  containing  lasers  and  laser 
systems,  except  equipment  listed  below 
containing  lasers  listed  in  (a)  above  as 
exceptions: 

(i)  Specially  designed  for  industrial  and 
civilian  intrusion  detection  and  alarm 
systems: 

(ii)  Specially  designed  for  medical 
applications; 

(Hi)  Equipment  for  educational  and 
laboratory  purposes; 

(iv)  Specially  designed  for  traffic  and 
industrial  movement  control  and  counting 
systems; 

(v)  Specially  designed  for  detection  of 
en  vironmen  tal  pollution; 

(vi)  Optical  spectrometers  and 
densitometers; 

(vii)  Equipment  containing  continuous 
wave  helium-neon  gas  lasers  but  see  sub- 
entries  (c)  and  (d)  below; 

(viii)  Textile-cutting  and  textile-bonding 
equipment; 

(ix)  Paper  cutting  equipment: 

(x)  Equipment  containing  lasers  for  drilling 
diamond  dies  for  the  wire  drawing  industry: 

(xi)  Electronic  daylight  scanning 
equipment  with  auxiliary  electronic 
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(e) 

(H* 

(8) 


technology,  which  include  active  circuit 
elements  (for  acoustic  wave  devices,  see 
entry  No.  1586)  (see  also  entry  No.  1554): 


(b)  Greater  than  3  GHz  and  less  than  12.5 
GHz  and  having  a  noise  figure  of  more  than 
6.5  dB; 
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screening  units  especially  designed  for 
printing  processes; 

(xii)  Laser-radar  (lidar)  equipment 
specially  designed  for  surveying  or 
meteorological  observation; 

(xiii)  Consumer,  disc-type  video  and  audio 
recorders  and  reproducers; 

(xiv)  Price  scanners  (point  of  sale);  and 

(xv)  Systems  designed  for  surveying 
purposes;  provided  there  is  no  capability  of 
measuring  range; 

(c)  •  •  • 

(d)  *  •  • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
equipment  listed  in  sub-entry  (b)  containing 
lasers  described  in  (a)  (vi](l)  and  (vii) 
provided  the  lasers  have  a  maximum  pulsed 
output  not  exceeding  2  joules  per  pulse.  The 
shipment  of  spare  laser  rods  for  equipment 
exported  under  this  Note  will  be  restricted  to 
rods  having  no  greater  output  power  and/or 
energy  capability  than  those  originally 
exported  with  the  equipment. 

152eA    Cable,  as  follows: 

I.*  *  * 

II.  Communications  cable,  as  follows: 

(a)  Submarine  cable,  as  follows: 

(1)  Reversed-twist,  double-armored  cable 
used  for  towing  or  suspending  and 
communicating  with  submerged  devices; 

(2)  Unarmored  or  single-armored  ocean 
cable  having  an  attenuation  of  l.B  dB  per 
nautical  mile  (0.97  dB/km)  or  less,  measured 
at  a  frequency  of  600  kHz; 

(b)  Coaxial  cable  using  a  dielectric  aired  by 
discs,  beads,  spiral,  screw,  or  any  other 
means,  with  an  inner  diameter  of  the  outer 
conductor  of  the  cores  greater  than  14  mm 
(0.551  in.): 

(c)  Graded  index  or  single-mode  step  index 
optical  fiber  communications  cable  and 
optical  fibers  therefor,  having  either  of  the 
following  characteristics: 

(1)  An  attenuation  at  any  operating 
wavelength  of  5  dB/km  or  less; 

(2)  A  tensile  strength  greater  than  7x10' 
N/m*;  or 

(d)  *  •  * 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  the  export  to  satisfactory  end- 
users  of  cable  covered  by  sub-entry  11(a)(1) 
above  when  used  for  civil  applications  in 
oceanographic  research  or  in  natural 
resources  exploration. 

2.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  of  cable 
covered  by  sub-entries  II  (a)(2),  (b)  and  (c) 
above,  provided  that: 

(a)  The  cable  is  for  a  specific  civil  end-use; 

(b)  The  quantities  of  cable  required  are 
normal  for  the  purpose;  and 

(c)  (applicable  to  sub-entry  11(c)  above 
only)  The  cable  is  not  specially  designed  for 
underwater  use. 

1529A    Electronic  measuring,  calibrating, 
counting,  testing,  and/or  time  interval 
measuring  equipment,  whether  or  not 
incorporating  frequency  standards,  having 
any  of  the  following  characteristics: 

(a)  Equipment,  as  follows: 

(!)••• 

(2)  Designed  for  fixed  ground  use  and 
containing  frequency  standard(s).  with  a 
stability  over  24  hours  of  1  part  in  10' or 
better  or 


(3)  •  •   • 

(b)  Instruments,  as  follows: 
(1) •  *  • 

(2)  *  *  * 

(3)  •  *   • 

(4)  Spectrum  analyzers  employing  time 
compression  of  the  input  signal  or  FFT  (Fast 
Fourier  Transform)  techniques; 

(5)  Incorporating  computing  facilities  with 
user  accessible  reprogramming  capability 
and  an  alterable  memory  of  more  than  8,192 
bits; 

(6)  •  •  • 

(c)  •  •   • 

(d)  •  •   * 

(e)  *  •  * 
(f)*  •  * 
(g)  *  *  * 
(h)  •  •   • 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  items  covered  only  by  sub-entry  (a)(2) 
above,  provided  that: 

(a)  The  stability  over  24  hours  is  not  better 
than  5  parts  in  10'";  and 

(b)  The  equipment  is  a  reasonable 
requirement  for  the  stated  legitimate  civil 
end-use. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  items 
covered  by  sub-entry  (b)(4)  above,  having 
either  of  the  following  characteristics: 

(a)  Capable  of  computing  512  complex 
spectral  lines  in  200  milliseconds  or  more; 

(b)  Capable  of  computing  512  real  spectral 
lines  in  100  milliseconds  or  more; 

3,  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of 
instruments  covered  by  sub-entry  (b)(5) 
above,  provided  that: 

(a)  The  instruments  have  been  designed  for 
non-strategic  use  and  by  nature  of  design, 
software,  microprogram  control  (firmware), 
specialized  logic  control  (hardware)  or 
performance  are  substantially  restricted  to 
the  particular  application  for  which  they  have 
been  designed. 

(b)  The  instruments  are  not  covered  by  any 
other  part  of  this  entry  and  do  not  exceed  the 
limits  of  Note  4  to  entry  No.  1565. 

1531A    Frequency  synthesizers  (and 
equipment  containing  such  frequency 
synthesizers),  as  follows  (frequency 
synthesizer  means  any  kind  of  frequency 
source  or  signal  generator,  regardless  of  the 
actual  technique  used,  providing  a 
multiplicity  of  simultaneous  or  alternative 
output  frequencies,  from  one  or  more  outputs, 
controlled  by.  derived  from  or  disciplined  by 
a  lesser  number  of  standard  (or  master) 
frequencies): 

(a)  *   *  * 

(b)  Instrument  frequency  synthesizers  and 
synthesized  signal  generators  designed  for 
ground  laboratory  use.  producing  output 
frequencies  whose  accuracy  and  short  and 
long  term  stability  are  controlled  by,  derived 
from  or  disciplined  by  the  input  frequency  or 
internal  master  standard  frequency,  and 
having  any  of  the  following  characteristics: 

(1)  •   •   • 

(2)  *   •   • 

(3]  Electrically  programmable  (in  that  the 
output  frequency  can  be  controlled  or 
selected  by  the  injection  of  digitally  coded' 
electrical  signals  from  an  external  control 


source)  with  a  switching  speed  from  one 
selected  output  frequency  to  another  selected 
output  frequency  less  than  10  milliseconds; 

(4)  *  •  * 

(5)  *  •  * 

(6)  *  •  * 

(7)  *   *   • 

(c)  •  •  * 

(d)  *  *  • 

(e)  •  •  * 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
equipment  covered  by  sub-entry  (b)(3)  above, 
with  a  switching  speed  not  less  than  5 
milliseconds. 

1532A  Precision, linear  and  angular 
measuring  systems  and  components,  as 
follows: 

(a)  Contact-type  systems  and  linear  voltage 
differential  transformers  (LVDT)  therefor,  as 
follows: 

(1)  Systems  having  all  of  the  following 
characteristics: 

(i)  Range  equal  to  or  less  than  5  mm; 

(ii)  Linearity  equal  to  or  less  than  0.1 
percent; 

(iii)  Drift  equal  to  or  less  than  0.1  percent 
per  day  at  standard  ambient  test  room 
temperatures  ±1°  C; 

(2)  Linear  voltage  differential  transformers 
with  no  compensation  networks  and  having 
either  of  the  following  characteristics: 

(i)  Range  equal  to  or  less  than  5  mm; 

(ii)  Linearity  equal  to  or  less  than  0.2 
percent;  (linearity  measurements  are  made  in 
the  static  mode); 

(b)  Linear  measuring  machines,  except 
optical  comparators,  with  two  or  more  axes 
having  both  of  the  following  characteristics: 

(1)  Range  in  any  axis  greater  than  200  mm; 

(2)  Accuracy  (including  any  compensation) 
less  (finer)  than  0.0008  mm  per  any  300  mm 
segment  of  travel; 

(c)  Angular  measuring  systems  having  an 
accuracy  equal  to  or  less  than  1  second  of 
arc,  except  optical  instruments,  such  as 
autocollimators,  using  collimated  light  to 
detect  angular  displacements  of  a  mirror: 

(d)  Non-contact  type  systems  having  either 
of  the  following  characteristics: 

(1)  Effective  probe  measurement  diameter 
less  than  0.5  mm  and  drift  less  than  0.5 
percent  per  day  at  standard  ambient  test 
room  temperatures  ±1°  C; 

(2)  Linearity  less  than  0.3  percent  and  drift 
less  than  0.5  percent  per  day  at  standard 
ambient  test  room  temperature  ±1°  C. 

Note. — Licenses  are  likely  to  be  approved 
for  export  of  equipment  covered  by  this  item 
to  civil  end-users  not  engaged  in  aerospace 
activities. 

1533A    Radio  spectrum  analyzers  (i.e. 
apparatus  capable  of  indicating  the  single- 
frequency  components  of  multi-frequency 
signals),  specialized  components,  accessories 
and  parts  therefor,  as  follows  (for  spectrum 
analyzers  employing  time  compression  of  the 
input  signal  or  FFT  techniques,  see  entry  No. 
1529(b)(4)): 

(a)  *  *  * 

(b)  *  *  * 

(c)  *  *  • 

(d)  Incorporating  computing  facilities  with 
user  accessible  reprogramming  capability 
and  an  alterable  memory  of  more  than  8,192 
bits; 
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microsecond  where  the  rated  peak  current 
exceeds  150  Amperes: 

(b)  Having  a  rated  turn-off  time  of  less  than 
1  microsecond; 

(c)  Having  a  rated  turn-off  time  of  from  1 
mirroseconri  to  less  than  2.3  microseconds 
exceot  these  having  a  rated oaak  current  of 


capability  of  that  which  could  be  exported 
under  the  CummiKiity  Control  List,  provided 
that  these  parts  do  not  upgrade  the  initial 
performance  of  ^uch  equipment. 

155,i.'\     Electron  tubes  and  specialized 
components  an;',  parts  therefor,  except 
rnmniprrinl  fitnniinrtl  television  camera  tubes 


the  peak  pulse  output  power  (expressed  in 
watt.s)  and  the  square  of  the  maximum 
frequency  (expressed  in  GHz)  is  greater  th'in 
4.5X10';" 

(3)  Tubes  specially  designed  for  use  as 
pulse  modulators  for  radar  or  similar 
applications,  having  a  peak  anode  voltage 
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(e)  *  •  • 

m*  *  * 

(g)  *  •  * 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  bona  fide  civil  end-users  for 
civil  end-use  of  equipment  covered  by  sub- 
entry  (d)  above. 

1534A    Flatbed  microdensitometers, 
except  cathode-ray  types,  specially  designed 
parts,  components  and  assemblies  therefor, 
having  any  of  the  following  characteristics: 

(a)  A  recording  or  scanning  rate  exceeding 
5,000  data  points  per  second; 

(b)  A  figure  of  merit  better  (less)  than  0.1, 
defmed  as  the  product  of  the  density 
resolution  (expressed  in  density  units)  and 
the  spatial  resolution  (expressed  in 
micrometers); 

(c)  An  optical  density  range  greater  than  0 
to  4. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  of  equipment  specially 
designed  for  medical  applications,  provided 
the  equipment  is  a  reasonable  requirement 
for  the  stated  application. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  civil  end-users  for  civil  end-uses  of 
equipment  covered  only  by  sub-entry  (b) 
above,  provided  the  spatial  resolution  is  not 
better  (less)  than  2  micrometers  and  the 
density  resolution  is  not  better  (less)  than 
0.01  in  density  units. 

1537A    Microwave  equipment,  including 
parametric  amphfiers,  capable  at  frequencies 
over  1  GHz  (other  than  microwave  equipment 
covered  by  entries  1501, 1517, 1520, 1526(1), 
1529  and  Supplement  No.  2  to  part  370),  as 
follows: 

(a)  •  *  * 

(b)  •  •  * 

(c)  Waveguide  components,  as  follows: 

(1)  *  *  * 

(2)  *  *  * 

(3)  Magnetic  including  gyro-magnetic 
waveguide  components; 

(d)  TEM  mode  device  using  magnetic 
including  gyro-magnetic  properties; 

(e)  TR  and  anti-TR  tubes  and  components 
therefor  except  those  designed  for  use  in 
waveguides  and  having  any  of  the  following 
characteristics,  which  are  in  normal  civil  use 
for  ground  or  marine  radar 

[i]  Operating  at  a  peak  power  not 
exceeding  3  MW  and  at  a  frequency  of  1.5 
GHz  or  less; 

(/;■)  Operating  at  a  peak  power  not 
exceeding  1.2  MW  and  at  a  frequency  over 
the  range  of  1.5  GHz  to  6  GHz;  or 

[Hi)  Operating  at  a  peak  power  not 
exceeding  300  kW  and  at  a  frequency  over 
the  range  of  6  GHz  to  10.5  GHz; 

[{]  Assemblies  and  sub-assemblies  in 
which  the  isolating  base  material  functions  as 
a  dielectric  (as  used  in  stripline,  microstrip  or 
slotline)  except  for  those  items  specifically 
designed  for  use  in  civil  television  systems  to 
meet  ITU  standards  and  using  as  an  isolating 
material  paper  base  phenolics,  glass  cloth 
melamine,  glass  epoxy  resin,  polyethylene 
terephthalate  or  other  isolating  material  with 
an  operating  temperature  not  exceeding  302° 
F  (ISC'  C); 

(8)  *  •  • 

(h)  Microwave-assemblies  and  sub- 
assemblies having  circuits  fabricated  by  the 
same  processes  used  in  integrated  circuit 


technology,  which  include  active  circuit 
elements  (for  acoustic  wave  devices,  see 
entry  No.  1586)  (see  also  entry  No.  1564); 

(i)  •  *  * 

(j)  Amplifiers  (see  also  entry  No.  1521): 

(k)  •  •  * 

(1)  *  *  • 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  items  covered  by  sub-entries  (c)(3)  and  (d) 
above,  required  as  replacement  parts  in 
specific  civil  equipment  not  exceeding  the 
capability  of  that  which  could  be  exported 
under  entry  No.  1501  or  entry  No.  1520, 
provided  such  parts  do  not  upgrade  the  initial 
performance  of  that  equipment. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  items 
covered  by  sub-entry  (e)  above  required  as 
replacement  parts  in  specific  civilian 
equipment  not  exceeding  the  capability  of 
that  which  could  be  exported  under  entry  No. 
1501,  provided  such  parts  do  not  upgrade  the 
initial  performance  of  that  equipment. 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  items 
covered  by  sub-entry  (f)  above,  designed  and 
intended  for  use  in  civil  telecommunications 
systems  at  frequencies  allocated  by  the  ITU 
for  that  purpose. 

4.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  items 
covered  by  sub-entry  (h)  above,  for  use  at 
frequencies  between  1  GHz  and  3  GHz. 

5.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  equipment 
containing  parametric  amplifying  or 
paramagnetic  amplifiers  covered  by  sub- 
entry  (j)  above; 

(a)  Specially  designed  for  medical 
applications  or  for  use  in  simple  educational 
devices  and  operating  at  ISM  frequencies;  or 

(b)  Having  an  output  power  of  not  more 
than  10  watts,  which  is  specially  designed  for 
industrial  and  civilian  intrusion  detection  and 
alarm  systems,  traffic  and  industrial 
movement  control  and  counting  systems, 
environmental  pollution  of  air  or  water 
detection  systems,  or  for  simple  educational 
devices. 

1541A    Cathode-ray  tubes  having  any  of 
the  following  characteristics: 

(a)  *  •  • 

(b)  With  traveling  wave  or  distributed 
deflection  structure  using  delay  lines,  or 
incorporating  other  techniques  to  miminize 
mismatch  of  fast  phenomena  signals  to  the 
deflection  structure;  or 

(c)  *  •  • 

(d)  *  *  • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
cathode-ray  tubes  covered  by  sub-entry  (b) 
above,  which  utilize  segmented  plate 
(sectioned  Y-plate)  structures. 

1544A    Semi-conductor  diodes  and  dice 
and  wafers  therefor  [except  those  made  from 
germanium,  selenium  or  copper  oxide], 
designed  or  rated  for  use  at  input  or  output 
frequencies  above  12.5  GHz  or  having  any  of 
the  following  characteristics: 

(a)  (i)  *  •  • 

(ii)  Schottky  diodes  designed  or  rated  for 
mixer  use  at  input  or  output  frequencies  of: 

(a)  3  GHz  or  less  and  having  a  noise  flgure 
of  more  than  6  dB;  or 


(b)  Greater  than  3  GHz  and  less  than  12.5 
GHz  and  having  a  noise  figure  of  more  than 
6.5  dB; 

(iii)  Schottky  diodes  designed  or  rated  for 
detector  use  at  input  or  output  frequencies  of 
less  than  12.5  GHz  and  having  a  minimum 
rated  tangential  sensitivity  of  either  worse 
than  —45  dBm  under  tmbiased  conditions  to 
worse  than  —50  dBm  under  biased 
conditions; 

(b)  *  •  • 

(c)  *  *  • 

(d)  *  •  • 

(e)  *  *  • 

(f)  Non-coherent  light-emitting  diodes  with 
a  peak  radiant  intensity  at  a  wavelength  of 
greater  than  1,000  nanometers  (for  coherent 
light-emitting  diodes,  see  entry  No.  1522). 

(g)  *  *  * 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  the  export  to  satisfactory  end- 
users  of  shipments  for  civil  use  containing  up 
to  200  of  the  Schottky  diodes  mentioned  in 
sub-entries  (a)  (ii)  and  (iii)  above,  having  a 
maximum  frequency  not  exceeding  3  GHz 
irrespective  of  noise  level  or  tangential 
sensitivity. 

2.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  of  non- 
coherent light-emitting  diodes  covered  by 
sub-entry  (f)  above,  for  use  in  identifiable 
civilian  communications  systems. 

154SA  Transistors  and  dice  and  wafers 
therefor  (for  phototransistors  see  entry  No. 
1548)  as  follows: 

(a)  ♦  •  • 

(b)  Using  silicon  as  the  bulk  semi- 
conductor material  and  having  any  of  the 
following  characteristics: 

(1)  •  •  • 

(2)  An  operating  frequency  of  1.5  MHz  or 
below  and  a  maximimi  collector  dissipation 
Exceeding  300  watts,  or  an  operating 
frequency  greater  than  1.5  MHz  and  a 
maximum  collector  dissipation  exceeding  250 
watts; 

(3)  An  operating  frequency  greater  than  200 
MHz  and  a  product  of  the  operating 
frequency  (in  GHz)  and  the  maximum 
collector  dissipation  ^in  watts)  exceeding  5; 

(4)  Majority  carrier  devices,  including  but 
not  limited  to  junction  field-effect  transistors 
and  metal-oxide  semi-conductor  transistors, 
except  field-effect  transistors  having  a 
maximum  power  dissipation  of  500  mW  or 
less  and  a  maximum  operating  frequency  of  1 
GHz  or  less. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  transistors  covered  by  sub-entries  (b)  (2) 
and  (3)  above,  specially  designed  for 
television  transposers  or  for  civil  mobile 
communication  equipment,  and  having  a 
product  of  the  operating  frequency  (in  GHz) 
and  the  maximum  collector  dissipation  (in 
watts)  not  exceeding  20. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  transistors 
covered  by  sub-entry  (b)(4)  above  which  are 
suitable  for  and  will  be  used  in  civil  TV,  AM 
or  FM  receivers  or  audio  frequency 
equipment. 

1547A    Thyristors  and  dice  and  wafers 
therefor,  as  follows: 

(a)  Designed  for  use  in  pulse  modulators 
having  a  rated  turn-on  time  of  less  than  1 
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(f)*** 
(g)  •  *  * 
(h)  *  *  * 
(i)  •  •  • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  the 
following: 

fa)  Tubes  covered  bv  sub-entries  fal  and  fc) 


(ii)  Encapsulated  micro-circuits  which  are 
not  designed  or  rated  as  radiation  hardened, 
which  are  not  rated  for  operation  below  —40" 
Cor  above  -^-85°  C,  which  are  packaged  in 
TO-5  outline  cases  (0.305  inch  to  0.370  inch 
diameter)  or  in  non-hermetically  sealed 
cases  and  which  are: 

(1)  Bipolar  types  designed  for  operation  as 


(5)  Memory  microcircuits  as  follows: 

(a)  MOS  dynamic  RAM's  having  all  of  the 
following  characteristics: 

(i)  A  maximum  number  of  bits  per  package 
of  1,024  bits  and  an  access  time  of  no  less 
than  250  nanoseconds; 

(ii)  Not  rated  for  operation  below  —20"  C 
or  above  -(-  75°  C; 
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microsecond  where  the  rated  peak  current 
exceeds  150  Amperes: 

(b)  Having  a  rated  turn-off  time  of  less  than 
1  microsecond; 

(c)  Having  a  rated  turn-off  time  of  from  1 
mirroseconri  to  less  than  2.3  microseconds 
except  these  having  a  rated  peak  current  of 
50  Amperes  or  less  and  encapsulated  in  non- 
hermetically  sealed  packages: 

(d)  Having  a  rated  turn-off  time  of  from  2.3 
to  10  microseconds  and  a  figul^  of  merit 
greater  than  25  (the  figure  of  meflT-is  defined 
as  the  product  of  the  repetitive  peak  off-state 
voltage  (V  DRM)  in  kilovolts  and  the 
repetitive  peak  on-state  current  (I  TRM)  in 
Amperes  as  shown  on  the  thyristor  data 
sheets;  and 

(e)  Specially  designed  parts  and 
accessories  therefor. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  thyristors  required  as  replacement  parts  in 
specific  civil  equipment  provided  they  do  not 
upgrade  the  initial  performance  of  that 
equipment. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  thyristors 
covered  by  this  entry,  provided  that  they 
have  been  designed  and  are  intended  for  civil 
applications  other  than  in  radar  or  laser 
modulators. 

1548A    Photosensitive  components  and 
dice  and  wafers  therefor,  as  follows: 

(a)  Photosensitive  components  (including 
photodiodes,  phototransistors, 
photothyristors,  photoconductive  cells  and 
similar  photosensitive  components)  with  a 
peak  sensitivity  at  a  wavelength  longer  than 
1,200  nanometers  or  shorter  than  190 
nanometers; 

(b)  Semi-conductor  photodiodes  and 
phototransistors  with  a  response  time 
constant  of  0.25  microsecond  or  less 
measured  at  the  operating  temperature  for 
which  the  time  constant  reaches  a  minimum. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  the  export  to  satisfactory  end- 
users  of  infra-red  single-element 
encapsulated  photoconductive  cells  or 
pyroelectric  detectors  intended  for  civil 
applications  and  using  any  of  the  following: 

(a)  Evaporated  lead  sulphide; 

(b)  Triglycine  sulphate  with  a  surface  area 
of  20  mm 'or  less; 

(c)  Lead-lanthanum-zirconium  titanate 
ceramic. 

2.  Licenses  are  likely  to  be  approved  for  the 
export  to  satisfactory  end-users  for  civil 
applications  of  semi-conductor  photodiodes 
covered  by  sub-entry  (b)  above,  with  a 
response  time  constant  of  0.5  nanosecond  or 
more  and  with  a  peak  sensitivity  at  a 
wavelength  neither  longer  than  920 
nanometers  nor  shorter  than  300  nanometers. 

1549A    Photomultiplier  tubes,  as  follows: 

(a)  For  which  the  maximum  sensitivity 
occurs  at  wavelengths  longer  than  0.75 
micrometer  or  shorter  than  0.3  micrometer;  or 

(b)  *  •   * 

(c)  •  *  • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  non- 
ruggedized  tubes  covered  by  sub-entry  (a) 
above,  required  as  replacement  parts  for 
specific  civil  equipment  not  exceeding  the 


capability  of  th.it  vihich  could  be  exported 
under  the  Cunimodity  Control  List,  provided 
that  these  parts  do  not  upgrade  the  initial 
performance  of  such  equipment. 

1555.'\    Electron  tubes  and  specialized 
components  dm',  parts  therefor,  except 
commercial  standard  television  camera  tubes 
not  having  fiber  optic  faceplates  and 
commercial  standard  X-ray  amplifier  tubus, 
as  follows: 

(a)  Image  intensifiers  and  image  converters 
i.n.corporatmg  fiber-optic  faceplates  and/or 
microchannel-plate  electron  multipliers,  and 
camera  tubes  incorporating  or  coupled  with 
such  intensifiers  or  converters; 

(b)  Electronic  storage  tubes,  including 
memory  transformers  of  radar  pictures, 
except  signal  con  verter  storage  tubes 
specially  designed  for  television  purposes: 

|c)  Camera  tubes  with  fiber  optic 
faceplates  and/or  microchannel-plate 
electron  multipliers; 

(d)  Ruggedized  camera  tubes  having  a 
maximum  length-to-bulb  diameter  ratio  of  5.1 
or  less. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  reasonable  quantities  of  non-ruggedized 
tubes  covered  by  thi.s  entry,  provided  that  the 
tubes  will  be  used  for  bona  fide  medical 
applications. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  non- 
ruggedized  direct  view  storage  tubes  covered 
by  sub-entry  (b)  above,  having  an  effective 
diameter  or  diagonal  not  exceeding  280  mm. 
for  civil  radar  or  oscilloscope  applications. 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  camera 
tubes  covered  by  sub-entries  (c)  and  (d) 
incorporating  fiber  optic  faceplates  but  not 
microchannel-plate  electron  multipliers, 
provided  that  the  tubes  will  be  used  for  bona 
fide  civil  television  applications. 

1558A     Electronic  vacuum  tubes  (valves), 
and  specialized  parts,  as  follows: 

(a)  Tubes  in  which  space  charge  control  is 
utilized  as  the  primary  functional  parameter, 
including  but  not  limited  to  triodes  and 
tetrodes,  as  follows: 

(1)  Tubes  rated  for  continuous  wave 
operation  huvin)j  either  of  the  following 
characteristics: 

(i)  Above  4  GHz  at  maximum  rated  anode 
dissipation;  or 

(ii)  Within  the  frequency  range  0.3  to  4  GHz 
and  for  which,  under  any  condition  of 
cooling,  the  product  of  the  maximum  rated 
anode  dissipation  (expressed  in  watts)  and 
the  square  of  the  maximum  frequency 
(expressed  in  GHz)  at  the  maximum  rated 
anode  dissipation  is  greater  than  10',  except 
for  tubes  specially  designed  for  television 
transmitters  operating  in  the  frequency  range 
of  0.47  to  0.96  GHz  and  rated  for  operation 
without  a  grid  current,  for  which  the  product 
of  the  rated  anode  dissipation  (expressed  in 
watts)  and  the  square  of  the  maximum 
frequency  (expressed  in  GHz)  may  reach 
2  <  10*: 

(2)  Tubes  rated  only  for  pulse  operation 
ha\  ing  either  of  the  following  characteristics: 

(i)  Above  1  GHz  at  'he  peak  pulse  output 
power;  or 

(ii)  Between  0.3  and  1  GHz  and  for  which, 
under  any  condition  nf  cooling,  the  product  of 


the  peak  pulse  output  power  (expressed  in 
watt.s)  and  the  square  of  the  maximum 
frequency  (expressed  in  GHz)  is  greater  th^n 
4.5X10';" 

(3)  Tubes  specially  designed  for  use  as 
pulse  modulators  for  radar  or  similar 
applications,  having  a  peak  anode  voltage 
rating  of  100  kV  or  more,  or  rated  for  a  peak 
pulse  power  of  6  MW  or  more  (see  also  entry 
No.  1514): 

(b)  Tubes  which  utilize  interaction  between 
a  beam  of  electrons  and  microwave  elements 
and  in  which  the  electrons  travel  in  a 
direction  perpendicular  to  the  applied 
magnetic  field,  including  but  not  limited  to 
magnetrons,  crossed-field  amplifier  tubes  and 
crossed-field  oscillator  tubes,  except: 

(1)  Fixed  frequency  and  tunable  pulsed 
magnetrons  and  crossed-field  amplifier  tubes 
which  are  in  nprmal  civil  use  in  equipment 
which  may  be  exported  under  the  terms  of 
this  List  as  follows: 

(ij  Magnetrons  designed  to  operate  at 
frequencies  below  3  GHz  with  a  maximum 
rated  peak  output  power  of  1.5  MW  or  less, 
or  between  3  and  12  GHz  with  the  product  of 
the  maximum  rated  peak  output  power 
(expressed  in  k  W)  and  the  frequency 
(expressed  in  GHz)  less  than  4,200; 

(ii)  Crossed-field  amplifier  lubes  designed 
to  operate  at  frequencies  below  4  GHz  with  a 
maximum  rated  peak  output  power  of  1.2 
MW  or  less  and  with  less  than  15  dB  gain; 

(2)  Fixed  frequency  continuous  wave 
magnetrons  designed  for  medical  use'  or  for 
industrial  heating  or  cooking  purposes 
operating  at  a  frequency  of  2.375  GHz  ±0.05 
GHz  or  2.45  GHz  ±005  GHz  with  a 
maximum  rated  power  not  exceeding  6kW  or 
at  a  frequency  lower  than  1  GHz  with  a 
maximum  rated  power  not  exceeding  25  k  W: 

(c)  Tubes  which  utilize  interaction  between 
a  beam  of  electrons  and  microwave  elements 
or  cavities  and  in  which  the  electrons  travel 
in  a  direction  parallel  to  the  applied  magnetic 
field,  including  but  not  limited  to  klystrons 
and  traveling  wave  tubes,  except; 

(1)  Continuous  wave  tubes  for  use  in  civil 
communications  designed  for  octave  or 
lesser  bandwidth  (where  the  highest 
operating  frequency  is  equal  to  or  less  than 
two  times  the  lowest  operating  frequency) 
having  the  following  characteristics: 

(i)  Designed  to  operate  below  20  GHz; 

(ii)  The  product  of  the  rated  output  power 
(expressed  in  watts)  and  the  frequency 
(expressed  in  GHz)  is  less  than  800; 

(2)  Pulsed  tubes  for  civil  applications 
designed  for  octave  or  less  bandwidth  and 
having  either  of  the  following  characteristics: 

(i)  Peak  saturated  output  power  not 
exceeding  1  kW  and  average  power  not 
exceeding  40  watts  at  or  below  10  GHZ; 

(ii)  Peak  saturated  output  power  not 
exceeding  100  watts  and  average  power  not 
exceeding  20  watts  between  10  and  20  GHz: 

(3)  Pulsed  tubes  for  civil  applications 
designed  for  fixed  frequency  operation  at 
frequencies  below  3.5  GHz.  peak  output 
power  of  1.6  MW  or  less,  and  operating 
bandwidth  less  than  1  percent; 

(4)  Low  power  oscillator  tubes  designed  to 
operate  at  frequencies  below  20  GHz  with 
maximum  output  power  of  less  than  3  watts; 

(d)  •  •  • 

(e)  •  •  • 
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(c)  A  maximum  intrinsic  rated  input  offset 
voltage  of  not  less  than  2.5  m  V;  and 

(d)  A  typical  slew  rate  at  unity  gain  not 
exceeding  2.5  volts/microsecond; 

(9)  Analog  multiplier  and/or  divider 
microcircuits  having  both  of  the  following 


(ii)  A  typical  input  threshold  voltage  of  not 
less  than  10  millivolts; 

(c)  Memory  and  clock  drivers,  having  all  of 
the  following  characteristics: 

(i)  A  maximum  rated  output  current  of  500 
milliamperes  or  less: 


(d)  Unembargoed  cameras  (including  cine 
cameras '  but  excluding  imaging 
microcircuits; 

(e)  Cardiac  pacemakers; 

(A  microcircuit  whose  function  cannot  be 
altered  by  accepting  or  executing 

ir,e.ttitr>HnT\t!  fmm  nn\r  t^vtpmni  Qn\imp  IK  finn- 
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(f)*** 
(g)  •  *  * 
(h)  *  •  * 
(!)••• 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  the 
following: 

(a)  Tubes  covered  by  sub-entries  (a)  and  (c) 
above,  specially  designed  for  television 
purposes  and  which  are  to  be  used  in 
television  transmitters,  the  precise  location  of 
which  is  known,  for  civil  telecasting 
according  to  CCIR  or  OIR  standards; 

(b)  Tubes  covered  by  sub-entries  (a),  (b) 
and  (c)  above  required  as  replacement  parts 
for  specific  civilian  equipment  not  exceeding 
the  capability  of  that  which  could  be 
exported  under  other  Commodity  Control  List 
entries,  provided  that  these  parts  do  not 
upgrade  the  initial  performance  of  that 
equipment; 

(c)  Pulsed  amplifier  klystrons  and  fixed 
frequency  and  mechanically  tunable  pulsed 
magnetrons  covered  by  sub-entries  (b)  and 
(c)  above  intended  for  civil  radar  equipment 
previously  exported,  provided  that  they  do 
not  upgrade  the  initial  performance  of  that 
equipment. 

1559A    Hydrogen  thyratrons  of  ceramic- 
metal  construction  rated  for  a  peak  pulse 
power  output  of  12.5  MW  or  more:  and 
specially  designed  parts  and  accessories 
therefor. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
ceramic-metal  structured  hydrogen 
thyratrons  to  replace  such  thyratrons  in 
specific  civil  radar  equipment  previously 
exported,  provided  that  they  do  not  upgrade 
the  initial  performance  of  that  equipment. 

1564A    Electronic  component  assemblies, 
sub-assemblies,  printed  circuit  boards,  and 
microcircuits: 

L*  *  * 

n.  Listed  as  follows: 

(a)  Printed  circuit  boards  (single  sided, 
double  sided,  or  multilayer)  designed  to 
mount  and  provide  interconnection  between 
electronic  components,  except  those 
manufactured  from  any  of  the  following 
insulating  materials: 

(i)  Paper  base  phenolics; 

(ii)  Glass  cloth  melamine; 

(Hi)  Glass  epoxy  resin; 

(iv)  Polyethylene  terephthalate;  or 

(v)  Any  insulating  material  with  a 
maximum  continuous  rated  operating 
temperature  not  exceeding  15Cf  C; 

(b)  Assemblies,  modules  and  printed  circuit 
boards  with  mounted  components,  as  follows: 

(1)  Those  including  printed  circuit  boards 
covered  by  sub-entry  11(a)  above; 

(2)  Those  which  contain  microprocessor, 
microcomputer  or  memory  microcircuits  or 
embargoed  components,  except: 

(i)  Assemblies,  not  containing 
microprocessor,  microcomputer,  or  memory 
circuits,  whose  only  embargoed  components 
are  capacitors; 

(ii)  Power  supply  assemblies; 

(c)  Microcircuits  (monolithic  integrated 
circuits,  microprocessor,  microcomputer, 
multichip,  hybrid,  film  or  integrated  optical 
types),  except: 

(i)  Encapsulated  passive  networks:  or 


(ii)  Encapsulated  micro-circuits  which  are 
not  designed  or  rated  as  radiation  hardened, 
which  are  not  rated  for  operation  below  —4(f 
Cor  above  +85°  C,  which  are  packaged  in 
TO-5  outline  cases  (0.305  inch  to  0.370  inch 
diameter)  or  in  non-hermetically  sealed 
cases  and  which  are: 

(1)  Bipolar  types  designed  for  operation  as 
digital  logic  circuit  elements  but  limited  to 
gates,  inverters,  buffers,  bilateral  switches, 
drivers,  counters,  latches,  adders, 
comparators,  parity  generators,  multiplexers, 
expanders,  flip-flops,  multivibrators,  code 
converters,  registers,  encoders,  decoders, 
demultiplexers,  diode  matrices,  multipliers 
and  Schmidt-triggers,  and  having  all  of  the 
following  characteristics: 

■  (a)  A  product  of  the  typical  basic  gate 
propagation  delay  time  (in  nanoseconds)  and 
the  power  dissipation  per  basic  gate  (in 
milliwatts)  not  less  than  30pf  (i.e.  speed- 
power  product/gate  not  less  than  30pf); 

(b)  A  typical  propagation  delay  time  not 
less  than  3  nanoseconds;  and 

(c)  Encapsulated  in  a  package  having  24 
terminals  or  less; 

(2)  CMOS  types  designed  for  operation  as 
digital  logic  circuit  elements  but  limited  to 
gates,  inverters,  buffers,  flip-flops,  latches, 
multivibrators,  bilateral  switches,  display 
drivers,  fixed  counters,  fixed  frequency 
dividers,  storage  registers,  decoders,  voltage 
translators,  encoders,  and  Schmidt-triggers, 
and  having  both  of  the  following 
characteristics: 

(a)  A  minimum  propagation  delay  time 
under  any  rated  conditions  of  not  less  than  10 
nanoseconds: 

(b)  Encapsulated  in  a  package  having  24 
terminals  or  less; 

(3)  Silicon  single-chip  microcomputer 
microcircuits  that  are  mask  programmed  for 
a  civil  application  prior  to  export  and  having 
all  of  the  following  characteristics: 

(a)  A  word  size/speed  ratio  of  less  than  or 
equal  to  a  0.4  bit  per  microsecond; 

(b)  A  speed-power  dissipation  product  of 
greater  than  or  equal  to  4  microjoules; 

(c)  An  on-chip  read-only  memory  (ROM), 
not  including  the  microcode,  of  less  than  or 
equal  to  2,048  bytes: 

(d)  An  on-chip  random-access  memory 
(RAM)  of  less  than  or  equal  to  512  bits: 

(e)  An  operand  (data)  word  length  of  less 
than  or  equal  to  8  bits: 

(f)  Not  capable  of  addressing  off -chip 
program  memory; 

(g)  Not  rated  for  operation  below  —2(f  C 
or  above  -^75°  C; 

(Speed  is  defined  as  the  time  (in 
microseconds)  to  add  C  to  D  where  C  and  D 
are  both  in  memory,  and  put  the  result  back 
in  C.) 

(4)  Silicon  microprocessor  microcircuits 
having  all  of  the  following  characeristics: 

(a)  A  word  size/speed  ratio  of  less  than  or 
equal  to  0.4  bit  per  microsecond; 

(b)  A  speed-power  dissipation  product  of 
greater  than  or  equal  to  4  microjoules; 

(c)  Containing  no  on-chip  ROM  or  on-chip 
RAM; 

(d)  An  operand  (data)  word  length  of  less 
than  or  equal  to  8  bits; 

(e)  Capable  of  addressing  off-chip  program 
memory  of  less  than  or  equal  to  32,768  bytes: 

(f)  Not  rated  for  operation  below  —2(f  C  or 
above  -)-  7^  C; 


(5)  Memory  microcircuits  as  follows: 

(a)  MOS  dynamic  RAM's  having  all  of  the 
following  characteristics: 

(i)  A  maximum  number  of  bits  per  package 
of  1,024  bits  and  an  access  time  of  no  less 
than  250  nanoseconds; 

(ii)  Not  rated  for  operation  below  —20"  C 
or  above  -(-  75°  C; 

(b)  Mask  programmed  ROMs  not  rated  for 
operation  below  —2(f  C  or  above  -(-  75°  C,  as 
follows: 

(i)  With  a  maximum  number  of  bits  per 
package  of  2,048  bits  and  an  access  time  of 
no  less  than  450  nanoseconds; 

(ii)  PMOS  or  NMOS  types  with  a 
maximum  number  of  bits  per  package  of 
4,096  bits  and  an  access  time  of  no  less  than 
700  nanoseconds; 

(c)  MOS  static  RAM's  having  both  of  the 
following  characteristics: 

(i)  A  maximum  number  of  bits  per  package 
of  256  bits; 

(ii)  An  access  time  of  no  less  than  450 
nanoseconds: 

(d)  Bipolar  RAM's  as  follows: 

(i)  With  a  maximum  number  of  bits  per 
package  of  64  bits  and  an  access  time  of  no 
less  than  30  nanoseconds; 

(ii)  With  a  maximum  number  of  bits  per 
package  of  256  bits  and  an  access  time  of  no 
less  than  40  nanoseconds; 

(Hi)  With  a  maximum  number  of  bits  per 
package  of  1,024  bits  and  an  access  time  of 
no  less  than  45  nanoseconds; 

(6)  (a)  Non-reprogrammable  microcircuits, 
not  capable  of  addressing  external  memory, 
specially  designed  for,  and  which  by  virtue  of 
circuit  design  are  normally  limited  to  use 
only  for  simple  calculators  which  perform  a 
single  function  in  response  to  a  keystroke, 
capable  of  performing  a  floating  point 
addition  of  13  decimal  digits  (mantissa  only) 
or  less  in  no  less  than  0.02  second: 

(b)  Programmable  microcircuits  specially 
designed  for,  and  which  by  virtue  of  circuit 
design  are  normally  limited  to  use  only  for 
simple  key  programmable  calculators  having 
both  of  the  following  characteristics: 

(i)  Capable  of  executing  a  sequence  of  no 
more  than  256  program  steps  introduced  into 
a  program  memory  on  the  chip  by  a  sequence 
of  keystrokes: 

(ii)  Capable  of  performing  a  floating  point 
addition  of  13  decimal  digits  (mantissa  only) 
or  less  in  no  less  than  0.02  second; 

(c)  P-channel  or  N-channel  MOS 
microcircuits  specially  designed  as,  and 
which  by  virtue  of  circuit  design  are 
normally  limited  to  use  only  as,  serial  digital 
shift  registers  with  a  maximum  clock  rate  of 
2.5  MHz.  and  a  maximum  number  of  bits  per 
package  of  1,024; 

(7)  (a)  Unturned  AC  amplifier  microcircuits 
having  a  bandwidth  of  less  than  3  MHz  and  a 
maximum  rated  power  dissipation  of  5  watts 
or  less  at  a  case  temperature  of  25°  C; 

(b)  Audio  amplifier  microcircuits  having  a 
maximum  rated  continuous  power  output  of 
25  watts  or  less  at  a  case  temperature  of  25° 
C: 

(8)  Operational  amplifier  microcircuits 
having  all  of  the  following  characteristics: 

(a)  A  typical  unity-gain  open-loop 
bandwidth  of  not  more  than  4MHz; 

(b)  A  typical  open-loop  voltage  gain  of  not 
ore  than  500,000  or  115  dB: 
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microcircuits)  covered  by  sub-entry  11(b)(2) 
above,  if  the  components  are  likely  to  be 
approved  for  export  to  satisfactory  end-users. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  devices 
covered  by  sub-entry  11(b),  and  not  released 
bv  sub-entries  lUc)  (i)  and  (ii)  above,  when 


transmitted  as  a  composite  whole),  storing 
(buffering)  data  groups  as  necessary, 
processing  part  or  all  of  the  data  groups  for 
control  (routing,  priority,  formatting,  code 
ctSnversion,  error  control,  retransmission  or 
joumaling),  transmission  or  multiplexing 
purposes  as  necessary,  and  retransmitting 


of  analog  computers  covered  by  sub-entry  (b) 
above,  and  related  equipment  therefore 
covered  by  sub-entry  (h)  above,  provided 
that:  <g. 

(a)  The  equipment  is  primarily  used  in  non- 
strategic  applications; 

(b)  The  equipment  will  be  used  primarily 
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(c)  A  maximum  intrinsic  rated  input  offset 
voltage  of  not  less  than  2.5  m  V:  and 

(dj  A  typical  slew  rate  at  unity  gain  not 
exceeding  2.5  volts /microsecond: 

(9)  Analog  multiplier  and/or  divider 
microcircuits  having  both  of  the  following 
characteristics: 

(a)  A  best  case  rated  non-linearity  of  not 
better  than  0.5  percent  of  full  scale: 

(b)  A  —3  dB  small-signal  bandwidth  of  not 
more  than  500  kHz: 

(10)  Isolation  amplifier  microcircuits: 

(11)  Instrumentation  amplifier 
microcircuits  having  all  of  the  following 
characteristics: 

(a)  A  best  case  rated  non-linearity  of  not 
better  than  0.02 percent  at  a  gain  of  100: 

fbj  A, maximum  gain-bandwidth  product 
not  greater  than  5  MHz  (e.g..  a  maximum 
band  width  of  50  kHz  at  -3  dB  and  at  a  gain 
of  lOOJ: 

(c)  A  typical  slew  rate  at  unity  gain  not 
exceeding  1  volt/microsecond: 

(12)  Voltage  regulator  microcircuits.  as 
follows: 

(a)  Linear  types,  having  both  of  the 
following  characteristics: 

(i)  A  rated  nominal  output  voltage  of  40 
volts  or  less: 

(ii)  A  maximum  output  current  of  1  A  or 
less: 

(b)  Switching  types,  having  both  of  the 
following  characteristics: 

(i)  A  rated  nominal  output  voltage  of  40 
volts  or  less: 

(ii)  A  maximum  output  current  of  150  mA 
or  less: 

(For  voltage  regulators,  the  -\-85°  C  upper 
temperature  limit  specified  in  Il(c)(ii)  is  not 
applicable.  The  lower  limit  of  —40'C  is 
applicable.) 

(13)  Voltage  comparator  microcircuits, 
having  both  of  the  following  characteristics: 

(a)  A  maximum  input  offset  voltage  of  not 
less  than  2  m  V:  and 

(b)  A  typical  switching  speed  or  typical 
response  time  of  not  less  than  30 
nanoseconds: 

(14)  Bipolar  microcircuits  designed  for 
operation  in  civil  applications  as  externally 
controlled  (by  inductive,  magnetic  or  optical 
means)  electronic  switches,  or  as  threshold 
value  switches  with  switching  times  of  0.5 
microsecond  or  greater: 

(15)  Non-coherent  light-emitting 
alphanumeric  displays  not  incorporating  an 
integrated  circuit: 

(16)  Non-coherent  light-emitting 
alphanumeric  displays  incorporating  an 
integrated  circuit  used  for  decoding, 
controlling  and/or  driving  that  display, 
provided  that  the  integrated  circuit  is  not 
integral  with  the  actual  display  device: 

(17)  Simple  encapsulated  photo-coupler 
(transoptor)  assemblies  with  electrical  input 
and  output  and  which  incorporate  non- 
coherent light-emitting  diodes: 

(18)  Interface  microcircuits,  as  follows: 

(a)  Line  drivers  and  line  receivers  having  a 
typical  propagation  delay  time  from  data 
input  to  output  of  not  less  than  15 
nanoseconds: 

(b)  Sense  amplifiers,  having  both  of  the 
following  characteristics: 

(i)  A  typical  propagation  delay  time  from 
data  input  to  output  of  not  less  than  15 
nanoseconds: 


(ii)  A  typical  input  threshold  voltage  of  not 
less  than  10  millivolts: 

(c)  Memory  and  clock  drivers,  having  all  of 
the  following  characteristics: 

(i)  A  maximum  rated  output  current  of  500 
milliamperes  or  less: 

(ii)  A  maximum  rated  output  voltage  of  30 
volts  or  less: 

(Hi)  A  typical  propagation  delay  time  from 
data  input  to  output  of  not  less  than  20 
nanoseconds: 

(d)  Peripheral  and  display  drivers,  having 
all  of  the  following  characteristics: 

(ij  A  maximum  rated  output  current  of  500 
milliamperes  or  less: 

(ii)  .^  tvpical  propagation  delay  time  from 
data  input  to  output  of  not  less  than  20 
nanoseconds: 

(Hi)  A  maximum  rated  output  voltage  of  80 
volts  or  less: 

(When  propagation  delay  time  is  not 
specified,  typical  turn -on  or  turn-off  time, 
whichever  is  less,  should  be  used.) 

(19)  Voltage-to-frequency  converter 
microcircuits  not  employing  delta  or  delta/ 
sigma  modulation  techniques,  having  both  of 
the  following  characteristics: 

(a)  A  rated  non-linearity  of  not  better  than 
0.01  percent  of  full  scale: 

(b)  A  settling/response  time  of  not  less 
than  20  microseconds  for  a  full  scale  input 
change: 

(20)  Rms-to-dc  voltage  converter 
microcircuits  having  both  of  the  following 
characteristics: 

(a)  A  rated  conversion  accuracy,  with  or 
without  external  adjustment,  of  not  better 
than  0.2  percent  of  full  scale: 

(b)  A  ±1  percent  amplitude  error 
bandwidth  of  not  greater  than  100  kHz: 

(21)  Analog-to-digital  and  digital-to-analog 
converter  microcircuits  as  follows: 

(a)  Analog-to-digital  converter 
microcircuits  having  both  of  the  following 
characteristics: 

(i)  A  conversion  time  to  maximum 
resolution  of  not  less  than  20  microseconds: 

(ii)  A  rated  non-linearity  of  not  better  than 
0.05  percent  of  full  scale  over  the  specified 
operating  temperature  range: 

(b)  Digital-to-analog  converter 
microcircuits  having  both  of  the  following 
characteristics: 

(i)  A  settling  time  to  rated  linearity  of  not 
less  than  5  microseconds  for  "voltage 
output",  and  not  less  than  300  nanoseconds 
for  units  not  incorporating  an  output 
amplifier: 

(ii)  A  rated  non-linearity  of  not  better  than 
0.05  percent  of  full  scale  over  the  specified 
operating  temperature  range: 

(22)  Non-reprogrammable  microcircuits 
which  are  specially  designed  for  and  by 
virtue  of  circuit  design  are  normally  limited 
to  use  for  functional  purposes  in  the 
following  applications: 

(a)  .Automotive,  including  safety,  comfort, 
operations  and  pollution: 

(b)  Home  electronics,  including  radio  and 
television,  appliances,  clocks,  watches,  audio 
and  video  tape  recorders,  safety,  comfort  and 
amusement: 

Ic)  Personal  communications  up  to  150 
MHz,  including  amateur  radio 
communications  and  intercom; 


(d)  Unembargoed  cameras  (including  cine 
cameras '  but  excluding  imaging 
microcircuits: 

(e)  Cardiac  pacemakers: 

(A  microcircuit  whose  function  cannot  be 
altered  by  accepting  or  executing 
instructions  from  any  external  source  is  non- 
reprogrammable.) 

(Programmed  microcircuits  are  only  eligible 
for  export  if  the  program  is  unalterably 
stored  at  the  time  of  manufacture  and  the 
performance  of  the  function  has  been 
established  for  the  intended  end-use.) 
(The  temperature  limits  specified  in  the 
heading  of  II(c)(ii)  above  do  not  apply  to  sub- 
sections Il(cj(ii)(22)(a)  or  (d).) 

(23)  Timing  microcircuits  having  both  of 
the  following  characteristics: 

(a)  A  typical  timing  error  of  not  less  than 
0.5  percent: 

(b)  A  typical  rise  time  of  not  less  than  100 
nanoseconds; 

(Hi)  Unencapsulated  monolithic  integrated 
circuits  which  are  not  designed  or  rated  as 
radiation  hardened,  and  which  are: 

(1)  Bipolar  types  designed  for  operation  as 
digital  logic  circuit  elements  but  limited  to 
gates,  inverters,  buffers,  bilateral  switches, 
drivers,  counters,  latches,  adders, 
comparators,  parity  generators,  multiplexers, 
expanders,  flip-flops,  multivibrators,  code 
converters,  registers,  encoders,  decoders, 
demultiplexers,  diode  matrices,  multipliers 
and  Schmidt-triggers,  and  having  both  of  the 
following  characteristics: 

(a)  A  product  of  the  typical  basic  gate 
propagation  delay  time  (in  nanoseconds)  and 
the  power  dissipation  per  basic  gate  (in 
milliwatts)  not  less  than  70 pj  (i.e.,  speed- 
power  product/gate  not  less  than  70  pJ): 

(b)  A  typical  propagation  delay  time  not 
less  than  5  nanoseconds: 

(2)  Operational  amplifiers,  having  all  of  the 
following  characteristics: 

(a)  A  typical  unity-gain  open-loop 
bandwidth  of  not  more  than  5  MHz; 

(b)A  typical  open-loop  voltage  gain  of  not 
more  than  100,000  or  100  dB; 

(c)  A  maximum  intrinsic  rated  input  offset 
voltage  of  not  less  than  5  m  V; 

(d)  A  typical  slew  rate  at  unity  gain  not 
exceeding  1  volt/microsecond; 

(3)  Audio  amplifiers  having  a  maximum 
rated  power  output  of  10  watts  or  less  at  a 
case  temperature  of  25°  C: 

(4)  Non-reprogrammable  types  which  are 
specifically  designed  for  and  by  virture  of 
circuit  design  are  normally  limited  to  civil 
uses  in  television  and  radio  receivers,  having 
all  of  the  following  characteristics: 

(a)  Rated  for  operation  at  11  MHz  or  less: 

(b)  Not  specially  designed  for  station 
scanning  applications; 

(c)  Not  utilizing  charge-coupled  device 
(CCD)  technology: 

(d)  Not  intended  for  beam  lead  bonding; 

(e)  Not  intended  for  video  and /or 
luminance  amplifiers  with  maximum  rated 
supply  voltages  exceeding  30  volts  or  with 
typical  bandwidths  greater  than  7.5  MHz. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
for  civil  applications  of  assemblies,  modules 
and  printed  circuit  boards  with  mounted 
components  (excluding  those  containing 
microprocessor,  microcomputer  and  memory 
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(ii)  60  circuits  with  "data  signaling  rates"  of 
150  to  1,000  bits  per  second;  and/or 

(iii)  8  circuits  with  "data  signaling  rates"  of 
greater  than  1.000  to  4,800  bits  per  second: 

(2)  The  maximum  "data  signaling  rate"  of 
any  circuit  does  not  exceed  4.800  bits  per 
second: 

(3)  The  sum  of  the  "data  signaling  rates  '  of 


(e)  For  the  interface  equipment  with  which 
the  digital  computer  is  equipped  (to  be 
provided  only  for  admini«trative  and  control 
communications  purposes): 

(1)  The  "total  effective  bit  transfer  rate"  of 
remote  "terminal  devices"  does  not  exceed 
2.400  bits  per  second: 

[2)  The  "effective  bit  transfer  rate"  of  any 


(3)  The  "total  internal  memory  available  to 
the  user"  does  not  exceed  32,768  bits; 

(4)  For  peripheral  devices  with  which  the 
computer  is  equipped: 

(i)  No  more  than  one  magnetic  tape 
transport  which  does  not  exceed: 

(a)  1,600  bits  per  inch  per  track; 

(b)  9  tracks  per  V2  inch  (12.7mm]  tape 
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microcircuits)  covered  by  sub-entry  11(b)(2) 
above,  if  the  components  are  likely  to  be 
approved  for  export  to  satisfactory  end-users. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  devices 
covered  by  sub-entry  11(b),  and  not  released 
by  sub-entries  11(c)  (i)  and  (ii)  above,  when 
they  consist  of,  or  are  incorporated  in,  plug-in 
printed  circuit  boards  or  plug-in  modules  for 
use  in  specifically  identified  equipment 
previously  exported,  and  which  do  not 
upgrade  the  initial  performance  of  that 
equipment,  provided  that  the  plug-in  printed 
circuit  boards  or  plug-in  modules  cannot 
operate  independently  from  the  equipment  to 
which  they  are  likely  to  be  connected  or 
inserted. 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  integrated 
circuits  covered  by  sub-entry  II(c)(ii)  above 
only  by  virture  of  being  encased  in 
hermetically  sealed  dual-in-line  packages, 
provided  that  the  stated  legitimate  civil  end- 
use  requires  such  a  package. 

4.  Licenses  are  likely  to  be  approved  for 
export  to' satisfactory  end-users  of  devices, 
encapsulated  or  unencapsulated,  covered  by 
sub-entries  II  (b)  and  (c)  above,  provided  the 
devices  have  been  designed  specifically  for 
identifiable  civil  applications  and,  by  nature 
of  design  or  performance,  are  substantially 
restricted  to  the  particular  application  for 
which  they  have  been  designed. 

1565A    Electronic  computers  and  related 
equipment,  as  follows: 

(a)  Analog  computers  designed  or  modified 
for  use  in  airborne  vehicles,  missiles  or  space 
vehicles  and  rated  for  continuous  operation 
at  temperatures  from  below  —45°  C  to  above 
-1-55°  C;  and  equipment  or  systems 
incorporating  such  computers; 

(b)  Other  analog  computers  capable  of 
accepting,  processing  and  putting  out  data  in 
the  form  of  one  or  more  continuous  variables 
and  capable  of  incorporating  a  total  of  at 
least  20  summers,  integrators,  multipliers  or 
function  generators  with  facilities  for  readily 
varying  the  interconnection  of  these 
components; 

(c)  Digital  computers  and  digital 
differential  analyzers  (incremental 
computers),  as  follows: 

(1)  Designed  or  modified  for  use  in  airborne 
vehicles,  missiles,  or  space  vehicles  and  rated 
for  continuous  operation  at  temperatures 
from  below  —45°  C  to  above  +55°  C; 

(2)  Designed  or  modified  to  limit 
electromagnetic  radiation  to  levels  much  less 
than  those  required  to  meet  appropriate 
government  civil  interference  specifications; 

(3)  Designed  as  ruggedized  equipment  and 
capable  of  meeting  military  specifications  for 
ruggedized  equipment  or  modified  for 
military  use; 

(4)  Designed  or  modified  for  "data 
(message)  switching"  or  those  incorporating 
equipment,  devices,  or  techniques,  including 
software,  microprogram  control  (firmware) 
and/or  specialized  logic  control  (hardware), 
for  accepting,  storing,  processing  and 
retransmitting  data  groups  ("Data  (message) 
switching"  is  the4echnique  (including  but  not 
limited  to  store  and  forward  or  packet 
switching)  for  accepting  data  groups 
(including  messages,  packets  or  other  digital 
or  telegraphic  information  groups  that  are 


transmitted  as  a  composite  whole),  storing 
(buffering)  data  groups  as  necessary, 
processing  part  or  all  of  the  data  groups  for 
control  (routing,  priority,  formatting,  code 
ctSnversion,  error  control,  retransmission  or 
joumaling),  transmission  or  multiplexing 
purposes  as  necessary,  and  retransmitting 
(processed)  data  groups  when  transmission 
and/or  receiving  facilities  are  available):  and 

(5)  Equipment  or  systems  incorporating 
such  computers: 

(d)  Digital  computers  with  one  or  more  of 
the  following  characteristics: 

(1)  Floating  point  operations  are 
implemented  by  hardware  or  microprogram 
control  (firmware); 

(2)  The  computer  is  equipped  with 
peripherals  (other  than  those  free  from 
control  under  sub-entry  (h)  below); 

(3)  The  computer  is  equipped  with  cathode- 
ray  tube  or  other  displays  (other  than  those 
free  from  control  under  sub-entry  (h)  below), 
as  follows: 

(i)  Used  to  display  alphanumeric,  graphic 
and/or  similar  data  or  information;  or 

(ii)  With  light  gun  or  other  graphic  input 
devices; 

(e)  Other  digital  computers  operated  by  one 
or  more  common  control  units  and  capable  of 
all  of  the  following: 

(1)  Accepting,  storing,  processing,  and 
producing  an  output  in  numerical  or 
alphabetical  form; 

(2)  Storing  in  fixed  or  alterable  (writable) 
storage  devices  more  than  512  numerical 
and/or  alphabetical  characters  or  having  an 
internal  fixed  or  alterable  memory  of  more 
than  2,048  bits; 

(3)  Performing  a  stored  sequence  of 
operations  that  are  modifiable  by  means 
(including  replacement  of  fixed  storage 
devices)  other  than  a  physical  change  in 
wiring  or  interconnections;  and 

(4)  Selecting  a  sequence  from  a  pluality  of 
stored  operations  based  upon  data  or  an 
internally  computed  result; 

(f)  Computers  capable  of  operating  both 
analog  and  digital  modes  and  related 
equipment,  as  follows: 

(1)  Equipment  whose  analog  portion  meets 
the  conditions  of  sub-entry  (b)  and  whose 
digital  portion  meets  the  conditions  of  sub- 
entry  (e)  and  which  also  provides  facilities 
for  processing  in  the  digital  section  numeric 
data  from  the  analog  section  and/or  vice 
versa; 

(2)  Equipment  for  interconnecting  the 
analog  and  digital  portions  of  computers  as 
defined  in  sub-entry  (f)(1);  and 

(3)  Digital  or  analog  computers  containing 
interconnecting  equipment  as  defined  in  sub- 
entry  (f)(2): 

(g)  Related  equipment  for  the  above 
(including  that  also  described  in  entry  Nos. 
1572  and  1588),  designed  or  modified  as 
described  in  sub-entry  (a)  or  (c),  i.e. 
specialized  parts,  components,  peripherals, 
displays,  sub-assemblies,  accessories,  and 
spare  parts;  and 

(h)  Other  related  equipment  for  the  above 
(including  that  also  described  in  entry  Nos. 
1572  and  1588),  i.e.,  specialized  parts, 
components,  peripherals,  displays,  sub- 
assemblies, accessories,  and  spare  parts. 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 


of  analog  computers  covered  by  sub-entry  (b) 
above,  and  related  equipment  Aerefore 
covered  by  sub-entry  (h)  above,  provided 
that:  <g. 

(a)  The  equipment  is  primarily  used  in  non- 
strategic  applications; 

(b)  The  equipment  will  be  used  primarily 
for  the  specific  non-strategic  applications  for 
which  the  export  would  be  approved  and  that 
the  number,  type  and  characteristics  of  such 
equipment  are  normal  for  the  approved  use; 

(c)  Th^  computers  and  related  equipment 
are  not  covered  by  and  would  not  thereby 
become  covered  by  sub-entry  (a),  (f),  or  (g) 
above,  or  exceed  the  limits  of  this  Note: 

(d)  The  analog  computers  are  limited  as 
follows: 

(1)  The  rated  errors  for  summers,  inverters 
and  integrators  are  not  less  than  (i)  Static: 
0.01%;  (ii)  Total  at  1  kHz:  0.15%. 

(2)  The  rated  errors  for  multipliers  are  not 
less  than  (i)  Static:  0.025%:  (ii)  Total  at  1  kHz: 
0.25%. 

(3)  The  rated  error  for  fixed  function 
generators  (log  x  and  sine/cosine)  is  not  less 
than  Static:  0.1%. 

(4)  No  more  than  350  operational 
amplifiers;  and 

(5)  No  more  than  four  integrator  time  scales 
switchable  during  one  program; 

Technical  Notes. — (1)  The  percentage  for 
Note  l(d)(l)(i)  above  appUes  to  the  actual 
output  voltage;  all  other  percentages  apply  to 
full  scale,  that  is  from  maximum  negative  to 
maximum  positive  reference  voltages. 

(2)  Total  errors  at  1  kHz  for  Note  1(d)  (l)(ii) 
and  (2)(ii)  above,  are  to  be  measured  with 
those  resistors  incorporated  in  the  inverter, 
summer  or  integrator  which  provide  the  least 
error. 

(3)  Total  error  measurements  include  all 
errors  of  the  unit  resulting  from,  for  example, 
tolerances  of  resistors  and  capacitors, 
tolerances  of  input  and  output  impedances  of. 
amplifiers,  the  effect  of  loading,  the  effects  of 
phase  shift,  and  the  generating  of  functions. 

2.  Favorable  consideration  for  export  to 
satisfactory  end-users  of  digital  computers 
covered  by  sub-entry  (c)(4)  above  will 
depend  in  part  upon  the  degree  of  conformity 
with  the  following; 

(a)  The  equipment  is  specially  designed  to 
meet  the  requirements  of  CCITT 
recommendation  F-31  or  ICAO 
recommendations  for  civilian  aviation 
communication  networks; 

(b)  The  equipqient  will  be  used  primarily 
for  the  specified  civil  application  and  will  be 
operated  by  the  civil  authorities  of  the 
importing  country  for  general  dvil  traffic  or 
for  traffic  with  links  with  Western  countries, 
or  for  an  international  Service  to  fulfill  a 
commitment  to  mJ,  ICAO.  or  any  other  inter- 
governmental organization  which  includes 
Western  countries; 

(c)  The  computers  are  not  covered  by  the 
remainder  of  sub-entry  (c)  above,  or  by  sub- 
entries  (f)  or  (g)  above,  or  do  not  exceed  the 
limits  of  this  Note; 

(d)  The  number,  type  and  characteristics  of 
such  equipment  are  normal  for  the  approved 
use  and  that  the  equipment  will  be  limited  as 
follows: 

(1)  Suitable  combinations  of  circuits  not 
exceeding: 

(i)  250  circuits  with  "data  signaling  rates" 
of  less  than  150  bits  per  second; 
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programmed  logic  arrays  (PLAs),  etc.) 
covered  by  entry  No.  1564  or  1588  are  held  to 
the  minimum  performance  and  quantity 
appropriate  for  the  type  and  quantity  of 
equipment  they  are  intended  for,  assuming 
normal  usage  patterns. 

6.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  related 


(5)  The  "effective  bit  transfer  rate"  of  any 
"terminal  device"  located  remote  from  the 
"computer  operating  area"  does  not  exceed 
2,400  bits  per  second; 

(6)  For  interface  equipment  with  which  the 
computer  is  equipped: 

(i)  The  "total  effective  bit  transfer  rate" 
(excluding  parity,  word  marker  and  flag  bits) 


the  equipment  would  not  thereby  exceed  the 
limits  with  the  following  additional  limits  on 
peripheral  memory  devices  with  which  the 
computer  is  equipped: 

(a)  The  "effective  bit  transfer  rate"  of  any 
peripheral  memory  or  data  channel  does  not 
exceed  1.6  million  bits  per  second: 

(b)  For  peripheral  memoiy  d' vices  other 
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(ii)  60  circuits  with  "data  signaling  rates"  of 
150  to  1,000  bits  per  second;  and/or 

(ill)  8  circuits  with  "data  signaling  rates"  of 
greater  than  1.000  to  4,800  bits  per  second: 

(2)  The  maximum  "data  signaling  rate"  of 
any  circuit  does  not  exceed  4.800  bits  per 
second: 

(3)  The  sum  of  the  "data  signaling  rates"  of 
all  circuits  does  not  exceed  27,500  bits  per 
second; 

(4)  The  sum  of  the  "data  signaling  rates"  of 
all  circuits  with  "data  signaling  rates"  greater 
than  1.000  bits  per  second  does  not  exceed 
19.200  bits  per  second; 

Technical  Note. — "Data  signaling  rate"  is 
as  defined  in  ITU  Recommendation  53-36, 
taking  into  account  that,  for  non-binary 
modulation,  "bauds"  and  "bits  per  second" 
are  not  equal.  Bits  for  coding,  checking  and 
synchronization  functions  are  to  be  included. 

(e)  The  disclosure  of  software  and 
technical  information  for  the  equipment 
exported  is  held  to  the  minimum  necessary 
for  the  application,  operation  and 
maintenance  of  the  equipment  in  the  stated 
civil  end-use. 

3.  Favorable  consideration  for  export  to 
satisfactory  end-users  of  digital  computers 
covered  by  sub-entries  (d)  (1)  or  (2).  or  (e) 
above,  and  related  equipment  therefor 
covered  by  sub-entry  (h)  above,  will  depend 
in  part  upon  the  degree  of  conformity  with 
the  following: 

(a)  The  equipment  is  primarily  used  in 
"telephone  circuit  switching"  or  "telegraph 
(telex)  circuit  switching"  systems  designed 
for  fixed  civil  applications: 

(b)(1)  The  equipment  will  be  installed  in 
"telephone  circuit  switching",  or  "telegraph 
(telex)  circuit  switching"  systems  designed 
for  fixed  civil  applications: 

(2)  The  equipment  in  total  represents  no 
more  than  30  percent  of  the  value  of  the 
switching  system  (during  the  initial 
installation  of  a  partially-equipped  system, 
this  total  may  approach  50  percent);  and 

(3)  The  switching  system  will  be  either: 
(i)  Operated  by  civil  authorities  of  the 

importing  country  for  general  civil  traffic,  or 
for  traffic  with  Hnks  with  Western  countries, 
or  for  an  international  service  to  fulfill  a 
commitment  to  ITU.  ICAO  or  any  other  inter- 
governmental organization  which  includes 
Western  countries:  or 

(ii)  Used  in  a  private  exchange  or  private 
branch  exchange  (in  each  case  of  no  more 
than  5,000  lines)  which  will  be  used  in  a  civil 
installation  situated  in  a  densely-populated 
industrial  area  in  a  proscribed  destination, 
and  for  which  a  responsible  representative  of 
the  end-user  or  importing  agency  has 
furnished  a  signed  statement  describing  the 
end-use  and  the  location  of  the  exchange  and 
certifying  that  the  equipment  will  only  be 
used  for  that  specific  end-use; 

(c)  The  computers  and  related  equipment 
are  not  covered  by  and  would  not  thereby 
become  covered  by  sub-entires  (c),  (f),  or  (g) 
above,  or  exceed  the  limits  of  this  Note; 

(d)  The  number,  type  and  characteristics  of 
such  equipment  are  normal  for  the  approved 
use  and  that  the  equipment  will  be  limited  to 
the  minimum  system  configuration  necessary 
to  control  a  50,000  line  exchange  for  the  uses 
cited  in  sub-paragraph  (b)(3)(i]  above,  or  to 
control  a  5,000  line  exchange  for  the  uses 
cited  in  sub-paragraph  (b)(3](ii)  above; 


(e)  For  the  interface  equipment  with  which 
the  digital  computer  is  equipped  (to  be 
provided  only  for  admini«trative  and  control 
communications  purposes): 

(1)  The  "total  effective  bit  transfer  rate"  of 
remote  "terminal  devices"  does  not  exceed 
2.400  bits  per  second; 

(2)  The  "effective  bit  transfer  rate"  of  any 
interfaced  "communication  channel"  does  not 
exceed  2.400  bits  per  second; 

(3)  The  interface  equipment  is  located 
within  the  "computer  operating  area"  and 
limits  the  "effective  bit  transfer  rate"  to  those 
specified  in  sub-paragraphs  (1)  and  (2)  above; 
and 

(4)  All  interfaced  "communication 
channels"  are  dedicated  full  time  to  the  given 
application: 

(f)  The  disclosure  of  software  and  technical 
information  for  the  equipment  exported  is 
held  to  the  minimum  necessary  for  the 
application,  operation  and  maintenance  of 
the  equipment  in  the  slated  civil  end-use. 

Technical  Notes. — [1)  "Telephone  Circuit 
Switching"  is  the  technique  for  establishing 
within  an  exchange,  on  demand  and  until 
released,  an  exclusive  direct  or  PCM  (CCITT 
Recommendations  G-11.  G-732  and  G-733) 
connection  between  calling  and  called 
telephone  circuits  based  solely  on  subscriber- 
type  of  telephone  dialing  information  derived 
from  the  calling  circuit.  The  telephone  circuits 
may  carry  any  type  of  signal,  e.g.  telephony, 
telegraph  or  telex,  compatible  with  a  voice 
channel  bandwidth  of  3,100  Hz.  No 
information  available  on  the  circuit  other 
than  the  subscriber  dialing  information  is 
utilized  for  any  other  function. 

(2)  "Telegraph  (Telex)  Circuit  Switching" 
utilizes  techniques  essentially  identical  to 
"Telephone  Circuit  Switching"  for 
establishing  connections  betweentelegraph 
(telex)  circuits  based  on  the  same  type  of 
dialing  information.  The  telegraph  (telex) 
circuits  (which  may  be  telephone  circuits) 
may  carry  any  telegraph  (telex)  signal 
compatible  with  a  voice  channel  bandwidth 
of  3.100  Hz  or  less.  No  information  available 
on  the  circuit  other  than  the  subscriber 
dialing  information  is  utilized  for  any  other 
function. 

4.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-iisers  of  digital 
computers  and/or  devices  covered  by  sub- 
entries  (d)(1)  or  (2)  or  (e)  above,  and  related 
peripherals  covered  by  sub-entry  (h)  above, 
provided  that: 

(a)  The  digital  computers  and/or  devices 
have  been  designed  for  identifiable  office  and 
personal  use  and,  by  nature  of  design, 
software,  microprogram  control  (firmware), 
specialized  logic  control  (hardware)  or 
performance,  are  substantially  restricted  to 
the  particular  application  for  which  they  have 
been  designed: 

(b)  The  digital  computers  and/or  devices 
and  the  related  peripherals  and  displays  are 
not  covered  by  sub-entries  (c),  (f)  or  (g) 
above,  or  do  not  exceed  the  limits  of  this 
Note; 

(c)  The  digital  computers  and/or  devices 
are  limited  as  follows: 

(1)  The  "CPU  data  handling  rate"  does  not 
exceed  2  million  bits  per  second; 

(2)  The  "CPU  numerical  processing  rate" 
for  units  capable  of  arithmetic  operations 
does  not  exceed  0.1  million  bits  per  second; 


(3)  The  "total  internal  memory  available  to 
the  user"  does  not  exceed  32,768  bits; 

(4)  For  peripheral  devices  with  which  the 
computer  is  equipped: 

(i)  No  more  than  one  magnetic  tape 
transport  which  does  not  exceed: 

(a)  1,600  bits  per  inch  per  track; 

(b)  9  tracks  per  Vz  inch  (12.7mm)  tape 
width; 

(c)  Vz  inch  (12.7mm)  tape  width;  and 

(d)  25  inches  (65.6cm)  per  second  tape 
read/write  speed; 

(ii)  Cassette/cartridge  tape  drives 
described  in  sub-paragraph  (d)  below; 

(iii)  Digital  computer  peripherals  and 
displays  free  from  control  under  sub-entry  (h) 
above;  and 

(iv)  Digital  recording  and  reproducing 
equipment  specially  designed  to  use  magnetic 
card,  tag,  labd  or  bank  check  recording 
media  free  from  control  under  entry  No.  1572 
sub-entry  {a)(ii)\ 

(d)  The  related  peripherals  are  limited  as 
follows: 

Cassette/cartridge  tape  drives  operating 
serially  one  track  at  a  time,  provided  they 
hgve: 

(i)  No  more  than  800  bits  per  inch  per  track; 
and 

(ii)  No  more  than  6,000  bits  per  second 
maximum  bit  transfer  rate. 

Technical  Notes.— (1)  "CPU  data  handling 
rate"  is  defined  as  the  maximum  number  of 
bits  that  can  be  accessed  in  parallel  from  an 
internal  memory  divided  by  the  minimum 
time  (including  access  time)  for  the  execution 
of  any  instruction  operating  on  this  number  of 
bits. 

(2)  "CPU  numerical  processing  rate"  is 
defined  as  the  number  of  bits  used  to 
represent  an  arithmetic  operand  divided  by 
the  average  time  required  for  execution  of  a 
multiplication  operation,  assuming  the  mos' 
efficient  arithmetic  data  coding  and  the 
fastest  hardware,  microprogram  control 
(firmware)  and/or  software  multiplication 
technique  available  to  the  user. 

(3)  "Total  internal  memory  available  to  the 
user"  is  defined  as  the  sum  of  the  storage 
capacities  of  all  user-alterable  internal 
storage  devices  plus  all  user-replaceable 
fixed  storage  devices  that  may  be 
incorporated  in  the  equipment  at  one  time 
and  that  may  be  used  to  store  microprogram 
control  (firmware)  and/or  software 
instructions  and  data. 

5.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  related 
specialized  parts,  components,  sub- 
assemblies, accessories  and  spare  parts 
covered  by  sub-entry  (h)  above,  for 
equipment  previously  exported  pursuant  to 
Note  4,  provided  that: 

(a)  The  related  specialized  parts, 
components,  sub-assemblies,  accessories  and 
spare  parts: 

(1)  Will  not  upgrade  the  equipment  beyond 
the  limits  of  Note  4; 

(2)  Are  in  reasonable  quantities  based  on 
the  quantity  of  equipment  previously 
exported  from  the  country;  and 

(3)  Are  only  for  equipment  previously 
exported  from  the  country; 

(b)  Advanced  technology  components 
(microprocessors,  arithmetic  logic  units 
(ALUs),  fixed  or  alterable  storage  devices. 
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(b)  Using  electron  beam(s)  operating  in  a 
vacuum,  and/or  laser-produced  light  beams 
(see  also  entry  5lo.  1522)  that  produce 
patterns  or  images  directly  on  the  recording 
surface,  and  specialized  equipment  for  image 
development,  except  equipment  specifically 
designed  for  television  recording  and/or 


(c)  Systems  for  use  in  civil  aircraft  or 
helicopters  to  record  flight  data  for  safety 
and/or  maintenance  purposes,  and  having  all 
of  the  following  characteristics: 

(i)  In  normal  civil  use  for  more  than  one 
year; 

(ii)  Not  exceeding  100  input  channels; 


inch  (9,042  flux  changes  per  inch)  along  the 
length  of  the  tape; 

(ii)  A  magnetic  coating  thickness  not  less 
than  0.40  mil  (10.2  microns); 

(iii)  A  tape  width  not  exceeding  1  inch 
(25.4  mm); 

(iv)  A  tape  length  not  exceeding  3.600  feet 

f1  no?  .■?  mptpr.sl- 
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programmed  logic  arrays  (PLAs),  etc.) 
covered  by  entry  No.  1564  or  1588  are  held  to 
the  minimum  performance  and  quantity 
appropriate  for  the  type  and  quantity  of 
equipment  they  are  intended  for,  assuming 
normal  usage  patterns. 

6.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  related 
specialized  parts,  components,  sub- 
assemblies, accessories  and  spare  parts 
covered  by  snb-entry  (h)  above,  for  tape 
drives  previously  exported  pursuant  to  Note  4 
(c)(4)(ii)  and  (d),  provided  that  they  will  not 
upgrade  the  tape  drives  beyond  the  limits  of 
Note  4. 

7.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  digital 
computers  covered  by  sub-entries  (d)  (1)  or 
(2)  or  (e)  above,  and  related  equipment 
therefor  covered  by  sub-entry  (h)  above, 
provided  that: 

(a)  The  equipment  is  primarily  used  in  non- 
strategic  applications; 

(b)  The  equipment  will  be  used  primarily 
for  the  specific  non-strategic  applications  for 
which  the  export  would  be  approved  and  that 
the  number,  type  and  characteristics  of  such 
equipment  are  normal  for  the  approved  use; 

(c)  The  computers  and  related  equipment 
are  not  covered  by  and  would  not  thereby 
become  covered  by  sub-entries  (c),  (f)  or  (g) 
above,  or  exceed  the  limits  of  this  Note; 

(d)  The  digital  computers  are  limited,  as 
follows: 

(1)  The  sum  of  either  the  "I/O  bus  rate"  or 
the  "total  effective  bit  transfer  rate", 
whichever  is  less,  and  the  "CPU  bus  rate" 
does  not  exceed  45  million  bits  per  second; 

(2)  The  "processing  data  rate"  for  CPUs 
which  implement  floating  point  operations  by 
hardware  or  microprogram  control  (firmware) 
does  not  exceed  8  million  bits  per  second; 

(3)  The  internal  memory  total  connected 
capacity  (excluding  parity,  word  marker  and 
flag  bits)  does  not  exceed  2.36  million  bits; 

(4)  For  peripheral  devices  with  which  the 
computer  is  equipped: 

(i)  The  "total  effective  bit  transfer  rate" 
(excluding  data  channels  not  equipped  with 
peripheral  memory  units)  does  not  exceed  8 
million  bits  per  second; 

(ii)  The  "effective  bit  transfer  rate"  of  any 
peripheral  memory  or  data  channel  does  not 
exceed  1.6  million  bits  per  second; 

(iii)  No  more  than  12  magnetic  tape 
transports: 

(iv)  Magnetic  tape  transports  which  do  not 
exceed: 

(a)  1,600  bits  per  inch  per  track; 

(b)  9  tracks  per  ',^  inch  (12.7  mm.)  tape 
width:  and 

(c)  Va  inch  (12.7  mm.)  tape  width: 

(v)  For  peripheral  memory  devices  other 
than  magnetic  tape  transports: 

(a)  Total  connected  "net  capacity"  does  not 
exceed  960  million  bits; 

(b)  For  each  independent  device  with  an 
"average  access  time"  of  less  than  30 
milliseconds,  the  "memory  performance 
factor"  does  not  exceed  8,000; 

(c)  For  each  independent  device  with  an 
"average  access  time"  of  30  milliseconds  or 
greater,  the  "memory  performance  factor" 
does  not  exceed  43,000; 

(d)  "Total  number  of  access"  does  not 
exceed  150  per  second; 


(5)  The  "effective  bit  transfer  rate"  of  any 
"terminal  device"  located  remote  from  the 
"computer  operating  area"  does  not  exceed 
2,400  bits  per  second; 

(6)  For  interface  equipment  with  which  the 
computer  is  equipped: 

(i)  The  "total  effective  bit  transfer  rate" 
(excluding  parity,  word  marker  and  flag  bits) 
of  remote  "terminal  devices"  does  not  exceed 
4,800  bits  per  second; 

(ii)  The  "effective  bit  transfer  rate"  of  any 
interfaced  "communication  channel"  does  not 
exceed  1,200  bits  per  second; 

(iii)  The  interface  equipment  is  located 
within  the  "computer  operating  area"  and 
limits  the  "effective  bit  transfer  rates"  to 
those  specified  in  sub-paragraphs  (i)  and  (ii) 
above;  and 

(iv)  All  interfaced  "communication 
channels"  are  dedicated  full  time  to  the  given 
application. 

8.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  additional 
internal  memory  or  peripheral  memory 
devices  covered  by  sub-entry  (h)  above,  for 
equipment  previously  exported  pursuant  to 
Note  7.  provided  that: 

(a)  Two  years  have  elapsed  since  the  initial 
installation  of  the  equipment; 

(b)  The  equipment  would  not  thereby 
exceed  the  limits  of  Note  7(d)  with  the 
following  modified  limits  on  internal  memory 
and  peripheral  memory  devices: 

(1)  The  internal  memory  total  connected 
capacity  (excluding  parity,  word  marker  and 
flag  bits)  does  not  exceed  4.72  million  bits; 

(2)  For  peripheral  memory  devices  other 
than  magnetic  tape  transports: 

(i)  Total  connected  "net  capacity"  does  not 
exceed  1.400  million  bits; 

(ii)  "Total  number  of  accesses"  does  not 
exceed  200  per  second; 

(c)  The  conditions  of  Note  7  continue  to  be 
met. 

9.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of 
reasonable  quantities  of  peripherals  covered 
by  sub-entry  (h)  above,  as  follows: 

(a)  Disc  drives  utilizing  non-rigid  magnetic 
media,  provided  they  have: 

(1)  No  more  than  a  7.88  in.  (201  mm.)  disc; 

(2)  No  more  than  3.2  million  bit  "net 
capacity": 

(3)  No  more  than  250,000  bits  per  second 
maximum  bit  transfer  rate;  and 

(4)  No  less  than  250  millisecond  "average 
access  lime"; 

(b)  Cassette/cartridge  tape  drives 
operating  serially  one  track  at  a  time, 
provided  they  have: 

(1)  No  more  than  1.600  bits  per  inch  per 
track; 

(2)  No  more  than  48.000  bits  per  second 
maximum  bit  transfer  rate; 

(c)  Non-impact  line  printers  operating  at 
2,000  lines  per  minute  or  less  and  non-impact 
character  printers  operating  at  300  characters 
per  second  or  less; 

(d)  Graphic  displays  specially  designed  for 
signature  security  checking  having  an  active 
display  area  not  exceeding  150  sq.cm. 

10.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of  additional 
internal  memory  and  peripheral  memory 
devices  covered  by  sub-entry  (h)  above,  for 
equipment  previously  exported,  provided  that 


the  equipment  would  not  thereby  exceed  the 
limits  with  the  following  additional  limits  on 
peripheral  memory  devices  with  which  the 
computer  is  equipped: 

(a)  The  "effective  bit  transfer  rate"  of  any 
peripheral  memory  or  data  channel  does  not 
exceed  1.6  million  bits  per  second; 

(b)  For  peripheral  memory  d"  vices  other 
than  magnetic  tape  transports: 

(1)  Total  connected  "net  capacity"  does  not 
exceed  1,900  million  bits; 

(2)  For  each  independent  device  with  an 
"average  access  time"  of  30  milliseconds  or 
greater,  the  "memory  performance  factor" 
does  not  exceed  64.000. 

1568A    Equipment,  as  follows: 

(a)  •  •  • 

(b)  •  •  • 

(c)  •  *  • 

(d)  •  •  * 

(e)  •  •  • 

(0*  •  * 

(g)  Precision  potentiometers,  except 
potentiometers  using  only  switched  elements 
(for  the  purpose  of  this  sub-entry,  a  precision 
potentiometer  means  one  having  a  rated 
conformity  belter  than  0.25  percent  for  a 
linear  potentiometer  or  1  percent  for  a  non- 
linear potentiometer),  and  special 
instruments  rated  to  have  the  same 
characteristics  as  potentiometers  in  (1)  and 
(2)  below,  such  as  Vcmistats.  as  follows: 

(1)  Linear  potentiometers  having  a  constant 
resolution  and  a  rated  linearity  of  better  than 
0.05  percent  absolute; 

(2)  Non-linear  potentiometers  having  a 
variable  resolution  and  a  rated  conformity  of: 

(i)  1  percent  or  less  when  the  resolution  is 
inferior  to  that  obtained  with  a  linear 
potentiometer  of  the  same  type  and  of  the 
same  track  lerigth;  or 

(ii)  0.5  percent  or  less  when  the  resolution 
is  belter  than  or  equal  to  that  obtained  with  a 
linear  potentiometer  of  the  same  type  and  of 
the  same  track  length;  or 

(3)  •  •  • 
(h)  *  •  • 
(■)*•• 

(k)  •  •  • 

(1)  •   *   • 

(m)  •  *  * 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  bona  fide  end-users  of 
potentiometers  covered  by  subentries  (g)  (1) 
and  (2)  above,  provided  they  have  been 
designed  for  civil  use,  and  have  been  in  use 
in  civil  equipment  for  a  period  of  not  less 
than  five  years. 

1572A    Recording  and/or  reproducing 
equipment  as  follows  (for  equipment  which 
may  be  exported  in  conjunction  with 
computer  shipments,  see  entry  No.  1565.): 

(a)  Using  magnetic  techniques,  except: 

(i)  Those  specifically  designed  for  voice  or 
music; 

(ii)  Those  specifically  designed  to  use 
magnetic  card,  tag,  label  or  bank  check 
recording  media  with  a  magnetic  surface 
area  not  exceeding  10  sq.  in.  (65  sq.  cm.);  or 

(iii)  Digital  recording  and  reproducing 
equipment  operating  serially  with  a  packing 
density  not  exceeding  800  bits  per  inch  per 
track  specially  designed  for  use  with,  and 
incorporated  in,  typewriter  systems  used  for 
preparing,  correcting  and/or  composing  text; 
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(a)  The  oscilloscope  or  system  bandwidth 
is  not  rated  in  excess  of  200  MHz; 

(b)  In  the  case  of  systems,  the 
characteristics  of  individual  plug-ins  or  • 
mainframes  are  not  in  excess  of  what  is 
required  for  the  overall  system  performance; 

(c)  The  equipment  is  a  reasonable 
requirement  for  the  stated  leeitimate  civil 


(1)  Switching  speed  of  0.3  microsecond  or 
faster  at  the  minimum  field  strength  required 
for  switching  at  104°  F  (40°  C);  or 

(2)  A  maximum  dimension  less  than  30  mils 
(0.76  mm): 

(c)  *  *  • 

(d)  •  *  * 
fel  *    *    * 


(b)  Nickel  powder  in  uncompacted  powder 
form  made  by  the  carbonyl  process,  in 
quantities  of  50  kg  or  less. 

1673A    Artificial  graphite  having  an 
apparent  relative  density  of  1.90  or  greater 
when  compared  with  water  at  60°  F  (15.50° 
C),  except  artificial  graphite  which  has  been 
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(b)  Using  electron  beam(s)  operating  in  a 
vacuum,  and/or  laser-produced  light  beams 
(see  also  entry  ^o.  1522)  that  produce 
patterns  or  images  directly  on  the  recording 
surface,  and  specialized  equipment  for  image 
development,  except  equipment  specifically 
designed  for  television  recording  and/or 
reproducing  on  discs; 

(c)  Graphic  instruments  capable  of 
continuous  direct  recording  of  sinusoidal 
waves  at  frequencies  exceeding  20  kHz;  and 

(dj  Specialized  parts  and  components  for 
the  above  and  recording  media  used  in 
equipment  covered  by  subentries  (a)  and  (b). 
(The  term  "recording  media"  is  intended  to 
include  all  types  and  forms  of  specialized 
recording  media  used  in  such  recording 
techiques.  including  but  not  limited  to  tapes, 
drums,  discs  and  matrices.) 

Notes. — 1.  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
of  reasonable  (quantities  of  equipment 
covered  by  sub-entry  (a)  above,  and 
specialized  parts,  components  and  recording 
media  therefor  covered  by  sub-entry  (d) 
above,  for  use  with  the  exported  equipment, 
as  follows: 

(a)  Video  magnetic  tape  recorders, 
specially  designed  for  television  recording, 
using  a  signal  registered  with  the  C.C.I.R.,  or 
specifically  designed  or  adapted  for  use  with 
medical  equipment,  and  having  all  of  the 
following  characteristics: 

(1)  3  dB  recording  bandwidth  not  exceeding 
6  MHz: 

(2)  Maximum  length  of  time  of  a  single  scan 
not  exceeding  20  milliseconds: 

(3)  Not  ruggedized: 

(b)  Analog  magnetic  tape  recorders  having 
all  of  the  following  characteristics: 

(1)  Bandwidth  capability  at  maximum 
design  speed  not  exceeding  lOOkHz  per  track: 

(2)  Recording  density  not  exceeding  5,000 
magnetic  flux  sine  waves  per  linear  inch  (25.4 
mm)  per  track; 

Technical  Note. — Recording  density  is.  for 
direct  recorders,  the  recording  band  width 
divided  by  the  tape  speed:  and,  for  FM 
recorders,  the  sum  of  the  carrier  frequency 
and  the  deviation  divided  by  the  tape  speed: 

(3)  Not  ruggedized: 

(4)  Not  rated  for  continuous  operation  in 
ambient  temperatures  from  below  —  20°  C  to 
above  4-55°  C: 

(5)  Not  specifically  designed  for 
underwater  use: 

(6)  Not  including  recording  and/or 
reproducing  heads  of  the  rotary  or  floating 
types  or  designed  for  use  in  equipment  with 
characteristics  superior  to  those  designed  in 
subparagraph  (b)  (1)  and  (2)  above: 

(7)  Tape  speed  not  exceeding  60  inches 
(152.4  cm)  per  second: 

(8)  Number  of  recording  tracks  (excluding 
audio  voice  track)  not  exceeding  16: 

(9)  Start-stop  time  not  less  than  25 
milliseconds: 

(10)  Equipped  with  tape-derived  (off-tape) 
servo  speed  control  and  with  a  time 
displacement  (base)  error  of  not  less  than 
±25  microseconds  at  a  tape  speed  of  60 
inches  (152.4  cm)  per  second  and  not  less 
than  ±50  microseconds  at  any  lower  tape 
speed  measured  in  accordance  with  IRIG 
document  118-71.  paragraph  5.2.2.5.  or 
document  EIA  RS-413/ANSI C  83.94-1973: 


(c)  Systems  for  use  in  civil  aircraft  or 
helicopters  to  record  flight  data  for  safety 
and/or  maintenance  purposes,  and  having  all 
of  the  following  characteristics: 

(i)  In  normal  civil  use  for  more  than  one 

year; 
(ii)  Not  exceeding  100  input  channels: 
(iii)  Sum  of  the  individual  channel 

recording  bandwidths  not  exceeding  500  Hz: 

(d)  Recording  equipment  not  intended  for 
use  in  conjuction  with  equipment  or  materials 
covered  by  other  items,  provided  that  the 
capability  of  the  recorder  is  limited  to  both: 

(1)  A  tape  width  not  exceeding  Vi  inch  (6.35 
mm): 

(2)  Digital  recording  techniques  in  serial 
form  with  a  packing  density  not  exceeding 
800  bits  per  inch. 

Technical  Note. — Packing  density  is,  for 
digital  recorders,  the  number  of  bits  per 
second  per  track  divided  by  the  tape  speed: 

(e)  Incremental  recorders  and/or 
reproducers  (i.e.  equipment  designed  for 
discontinuous  sampling  and/or  collection  of 
data  in  an  incremental  manner)  having  all  of 
the  following  characteristics: 

(1)  The  maximum  tape  speed,  at  the 
maximum  stepping  rate,  does  not  exceed  2 
inches  (50.8  mm)  per  second: 

(2)  The  equipment  has  all  the 
characteristics  specified  in  sub-paragraphs 
(3)  to  (6)  inclusive  in  Note  1(b)  above: 

(f)  Digital  magnetic  recorders  specially 
designed  for  seismic/geophysical 
applications,  operating  in  the  frequency  range 
of  5  to  800  Hz  and  limited  to  the  following 
operational  parameters: 

(1)  A  maximum  bit  packing  density  of  1,600 
bits  per  inch  (63  bits  per  mm)  per  track: 

(2)  A  maximum  bit  transfer  rate  of  0.96 
million  bits  per  second; 

(3)  A  maximum  tape  read-write  speed  of  75 
inches  (190.5  cm)  per  second. 

Technical  Note. — Packing  density  is,  for 
digital  recorders,  the  number  of  bits  per 
second  per  track  divided  by  the  tape  speed. 

2.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of 
reasonable  quantities  of  magnetic  tape  and 
flexible  disc  cartridge  recording  media 
covered  by  sub-entry  (d)  above,  for  use  in 
civil  television  recording  and  reproducing 
applications  or  with  computers  as 
appropriate,  provided  that: 

(a)  The  base  material  consists  only  of 
polyethylene  terephthalate  or  cellulose 
acetate; 

(b)  The  magnetic  coating  material  consists 
only  of  undoped  gamma-ferric  (iron)  oxide 
with  a  rated  intrinsic  coercitivity  not 
exceeding  350  oersteds  (video  tape 
considered  under  subparagraph  (c)(1)  below, 
may  also  include  chromium  dioxide-coated 
tape  with  a  rated  intrinsic  coercitivity  not 
exceeding  500  oersteds  and  a  width  not 
exceeding  1  inch  (25.4  mm));  and 

(c)  The  magnetic  recording  media  is  limited 
to  the  following  types  and  characteristics: 

(1)  Video  tape  designed  for  television 
recording  and  reproduction  with  a  tape  width 
not  exceeding  2  inches  (50.8  mm): 

(2)  Computer  tape  designed  for  digital 
longitudinal  recording  and  reproduction  and 
having  all  of  the  following  characteristics: 

(i)  A  magnetic  coating  certified  for  a 
maximum  packing  density  of  6,250  bits  per 


inch  (9,042  flux  changes  per  inch)  along  the 
length  of  the  tape; 

(ii)  A  magnetic  coating  thickness  not  less 
than  0.40  mil  (10.2  microns); 

(iii)  A  tape  width  not  exceeding  1  inch 
(25.4  mm); 

(iv)  A  tape  length  not  exceeding  3.600  feet 
(1,097.3  meters): 

(3)  Computer  tape  in  cassettes/cartridges 
designed  for  digital  longitudinal  recording 
and  reproduction  and  having  all  of  the 
following  characteristics: 

(i)  A  magnetic  coating  certified  for  a 
maximum  packing  density  of  1,600  bits  per 
inch  (3.200  flux  changes  per  inch)  along  the 
length  of  the  tape; 

(ii)  A  magnetic  coating  thickness  not  less 
than  0.17  mil  (4.32  microns): 

(iii)  A  tape  width  not  exceeding  V*  inch 
(6.35  mm); 

(iv)  A  tape  length  not  exceeding  900  feet 
(274.3  meters): 

(4)  Computer  flexible  disc  cartridges 
designed  for  digital  recording  and 
reproducti6n  and  having  all  of  the  following 
characteristics: 

(i)  A  magnetic  coating  certified  for  a 
maximum  packing  density  of  13.262  flux 
changes  per  radian  (3,268  bits  per  inch  at  a 
radius  of  2.029  inches  (51.536  mm))  around 
the  disc; 

(ii)  A  magnetic  coating  thickness  not  less 
than  0.1  mil  (2.54  microns); 

(iii)  A  disc  thickness  not  exceeding  0.003 
inch  (80  microns); 

(iv)  A  disc  outer  diameter  not  exceeding 
7.88  inches  (201  mm): 

(v)  A  disc  inner  diameter  of  1.5  inch  (38.1 
mm). 

3.  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  of 
reasonable  quantities  of  recording  media 
covered  by  sub-entry  (d)  above,  specially 
designed  for  digital  recording  and 
reproducing  equipment  operating  serially 
with  a  packing  density  not  exceeding  800  bits 
per  inch  per  track  specially  designed  for  use 
with,  and  incorporated  in,  typewriter  systems 
used  for  preparing,  correcting  and/or 
composing  text.  (The  digital  recording  and 
reproducing  equipment  described  in  this  Note 
is  not  covered  by  sub-entry  (a)  above.) 

1584A    Cathode-ray  oscilloscopes  and 
specialized  parts  therefor,  including 
associated  plug-in  units  and  external 
amplifiers,  preamplifiers,  and  sampling 
devices,  having  any  of  the  following 
characteristics: 

(a)  An  amplifier  bandwidth  greater  than 
100  MHz  (defined  as  the  band  of  frequencies 
over  which  the  deflection  on  the  cathode-ray 
tube  does  not  fall  below  70.7  percent  of  that 
at  maximum  point  measured  with  a  constant 
input  voltage  to  the  amplifier); 

(b)  Containing  or  designed  for  use  with 
cathode-ray  tubes  covered  by  entry  1541  (b) 
or  (c): 

(c)  *  •  * 

(d)  •  •  • 

(e)  *  *  * 
(f)*  *  * 

Note. — Licenses  are  hkely  to  be  approved 
for  export  to  satisfactory  end-users  of 
oscilloscopes  (including  mainframe/amplifier 
systems)  and  probes  therefor,  covered  only 
by  sub-entries  (a)  and  (b)  above,  provided 
that: 
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(2)  Speciflc  tensile  strength  greater  than 
3X10*: 

(b)  Having  both  of  the  following 
characteristics: 

(1)  Specific  modulus  greater  than  1  xlO'. 
and 

rii  u»1t;nn  nr  a.iKltm Q * j/M.%  nrkinf  ViioVior  than 


Commodity  Number  (ECCN).  The  first 
digit  relates  to  the  strategic  level  of 
control;  the  second  digit  identifies  the 
Group  to  which  the  commodity  belongs: 
and  the  remaining  two  digits  identify 
related  commodities  within  a  Group. 


proposed  transaction  will  generally 
have  to  be  issued  prior  to  shipment.  If  a 
commodity  is  covered  by  a  CCL  entry 
but  is  intended  for  export  to  a  country 
that  is  not  included  in  a  country  group 
for  which  control  is  indicated,  the 
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(a)  The  oscilloscope  or  system  bandwidth 
is  not  rated  in  excess  of  200  MHz; 

(b)  In  the  case  of  systems,  the 
characteristics  of  individual  plug-ins  or  • 
mainframes  are  not  in  excess  of  what  is 
required  for  the  overall  system  performance; 

(c)  The  equipment  is  a  reasonable 
requirement  for  the  stated  legitimate  civil 
end-use;  and 

(d)  The  cathode-ray  tube  contains  no 
electron  multiplier. 

1586A    Acoustic  wave  devices  and 
specialized  parts  therefor,  as  follows: 

(a)  Surface  acoustic  wave  and  surface 
skimmirig  acoustic  wave  devices  [i.e..  signal 
processing  devices  employing  elastic  waves 
in  materials,  including  but  not  limited  to, 
lithium  niobate.  lithium  tantalate.  bismuth 
germanium  oxide,  silicon,  quartz,  yttrium 
garnet,  aluminum  oxide  and  magnesium 
aluminum  oxide)  which  permit  direct 
processing  of  signals,  including  but  not 
limited  to,  amplifiers,  correlators  (fixed, 
programmable  and  memory),  oscillators, 
bandpass  filters  (transversal  and  resonator), 
multiplexers,  dispersive  expansion  and 
compression  filters,  delay  lines  (fixed  and 
tapped)  and  non-linear  devices,  having  any  of 
the  following  characteristics; 

(1)  A  carrier  frequency  of  greater  than  400 
MHz: 

(2)  •   *   • 

(b)  *  *   • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  devices 
covered  by  sub-entry  (a)(1)  above,  which  are 
specially  designed  for  use  in  civil  television 
equipment  and  which  operate  at  frequencies 
below  1  GHz. 

1587A    Quartz  crystals  and  assemblies 
thereof  in  any  stage  of  fabrication  (i.e. 
worked,  semi-finished  or  mounted),  except 
optical  grade  quartz  crystals,  as  follows: 

(a)  For  use  as  filter  elements,  and  having 
either  of  the  following  characteristics: 

(1)  Designed  for  operation  over  a 
temperature  range  wider  than  125°  C;  or 

(2)  Crystals  or  assemblies  of  crystals  which 
use  the  trapped  energy  phenomenon  (i.e. 
those  which  have  more  than  one  series  or 
parallel  resonance  on  a  single  quartz 
element): 

(b)  •  •  * 

(c)  •  *  ' 

.  Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  items 
covered  by  sub-entry  (a)  above,  which  have 
either  of  the  following  characteristics: 

(a)  Designed  for  operation  as  intermediate 
frequency  filters  operating  from  10.5  to  11 
MHz  or  from  21  to  22  MHz  with  3  dB 
bandwidths  not  exceeding  40  kHz;  or 

(b)  Designed  for  operation  as  single 
sideband  filters  operating  at  from  1  to  10 
MHz  with  3  dB  bandwidths  not  exceeding 
4kHz. 

1588A    Materials  composed  of  crystals 
having  spinel,  hexagonal,  orthorhombic  or 
garnet  crystal  structures;  thin  film  devices: 
assemblies  of  the  foregoing:  and  devices 
containing  them,  as  follows  (for  equipment 
which  may  be  exported  in  conjunction  with 
computer  shipments,  see  entry  No.  1565): 

(a)  *   •   * 

(b)  Single  aperture  forms  possessing  either 
of  the  following  characteristics: 


(1)  Switching  speed  of  0.3  microsecond  or 
faster  at  the  minimum  field  strength  required 
for  switching  at  104°  F  (40°  C);  or 

(2)  A  maximum  dimension  less  than  30  mils 
(0.76  mm): 

(c)  *  *  * 

(d)  •  *  * 

(e)  *  *  • 

(8)  •  *  * 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  single 
aperture  forms  covered  by  sub-entry  (b) 
above,  provided  they  have  a  switching  speed 
of  slower  than  0.3  microsecond  and  a 
maximum  dimension  of  14  mils  (0.36  mm)  or 
more. 

1595A    Gravity  meters  (gravimeters),  and 
specialized  parts  therefor,  designed  or 
modified  for  airborne  or  marine  use. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  civil  end-users  for  civil  end-uses 
of  marine  gravimetric  systems  having  a  static 
accuracy  of  1  milligal  or  above,  or  an  in- 
service  (operational)  accuracy  of  1  milligal  or 
above  with  a  time  to  steady-state  registration 
of  two  minutes  or  greater  under  any 
combination  of  attendant  corrective 
compensations  and  motional  influences. 

3604A    Zirconium  metal:  alloys  containing 
more  than  50%  zirconium  by  weight;  and 
compounds  in  which  the  ratio  of  hafnium 
content  to  zirconium  content  is  less  than  one 
part  to  five  hundred  parts  by  weight; 
manufacturers  wholly  thereof;  except 

(i)  Zirconium  metal  and  alloy  in  shipments 
of  5  kg  or  less; 

(ii)  Zirconium  in  the  form  of  foil  or  strip 
having  a  thickness  not  exceeding  0.025  mm 
(0.00095  in.  J  and  specially  fabricated  and 
intended  for  use  in  photo  flash  bulbs,  in 
shipments  of  200  kg  or  less. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of: 

(a)  Finished  parts  made  of  zirconium  metal 
or  alloys,  specially  designed  for  an  identified 
civil  research  or  power  reactor,  such  as 
cladding  tubes  and  plugs  and  separators 
therefor,  liner  tubes,  thermal  insulating  tubes, 
pressure  tubes  and  calandria  tubes,  provided 
that: 

(1)  None  of  the  parts  contains  fissile 
materials;  and 

(2)  The  importing  country  has  agreed  to  the 
application  of  the  Safeguards  of  the 
International  Atomic  Energy  Agency  (IAEA) 
in  connection  with  the  nuclear  reactor 
facility; 

(b)  Contained  zirconium  metal,  or  parts 
made  therefrom,  in  individual  shipments  not 
exceeding  100  kg,  when  intended  for  use  in. 
or  in  support  of,  an  identified  civil  research  or 
power  reactor  facility,  in  connection  with 
which  it  is  contemplated  that  IAEA 
Safeguards  would  be  applied. 

3605A    Nickel  powder  and  porous  nickel 
metal,  as  follows: 

(a)  Powder  with  a  nickel  content  of  99 
percent  or  more,  and  a  particle  size  of  less 
than  100  micrometers;  and 

(b)  •  •  • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of: 

(a)  Nickel  powder  in  uncompacted  powder 
form  not  made  by  the  carbonyl  process;  or 


(b)  Nickel  powder  in  uncompacted  powder 
form  made  by  the  carbonyl  process,  in 
quantities  of  50  kg  or  less. 

1673A     Artificial  graphite  having  an 
apparent  relative  density  of  1.90  or  greater 
when  compared  with  water  at  60°  F  (15.50° 
C),  except  artificial  graphite  which  has  been 
impregnated  or  composited  with  inorganic 
materials  for  the  purpose  of  improving  only 
its  electrical  conductivity,  its  mechanical 
resistance  or  its  mechanical  friction 
properties;  and  electrical  resistors,  artificial 
loads  for  microwave  applications,  cable 
waveguide  terminations,  brush  stock,  special 
Joints  for  electrodes,  boats  and  crucibles  and 
high  density  graphite  optical  elements. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  the 
following: 

(a)  Pyrolitic  graphite  (e.g.  graphite  made  by 
vapor  deposition  at  temperatures  exceeding 
2,732°  F.  (1.500°  C))  in  crude  or  semi- 
fabricated  forms,  the  dimension  of  any  one  of 
which  does  not  exceed  4  inches  (10.  cm)  in 
any  direction,  in  individual  shipments  not 
exceeding  55  pounds  (25  kg); 

(b)  Non-pyrolitic  graphite,  having  a  relative 
density  of  less  than  1.95  which  has  not  been 
coated  or  composited  with  other  elements  or 
compounds  to  improve  its  performance  at 
elevated  temperatures  or  reduce  its 
permeability  to  gases. 

1754A    Fluorocarbon  compounds  and 
manufactures,  as  follows: 

(a)  Monomeric  and  polymeric  materials,  as 
follows: 

(1)  Polychlorotrifluoroethylene,  oily  and 
waxy  modifications  only: 

(2)  *  •  * 
(3)*  •  • 
(4)  *  •  • 
(5)*   •   • 

(b)  Greases,  lubricants  and  dielectric, 
damping  and  flotation  fluids  made  wholly  of 
any  of  the  materials  in  sub-entry  (a)  above: 

(c)  *   •   • 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of  up  to  5 
US  gallons  (18.9  hters)  of 
polychlorotrifluoroethylene-based  lubricating 
oils  covered  jointly  by  sub-entries  (a)(1)  and 
(b)  above,  for  bona  fide  civil  uses. 

1755 A    Silicone  fluids  and  greases,  as 
follows: 

(a)  *  •  • 

(b)  Silicone  lubricating  grease  capable  of 
operating  at  temperatures  of  356°  F  (180°  C) 
or  higher  and  having  a  drop  point  (method  of 
test  being  ASTM  or  ITP)  of  428°  F  (220°  C)  or 
higher. 

Note. — Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  of 
silicone  lubricating  greases  covered  by  sub- 
entry  (b)  above,  provided  they  are  not 
capable  of  operating  at  temperatures  of  400° 
F  (205°  C)  or  higher. 

1763A    Fibrous  and  filamentary  materials 
which  may  be  used  in  composite  structures  or 
laminates  and  manufactures  thereof,  as 
follows: 

(a)  Having  both  of  the  following 
characteristics: 

(1)  Specific  modulus  greater  than  1.25 XlO* 
and 
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Code  letters 


Countiy  groups  tor  which  validated  license  is 
required 


A P0STVWY2  (Multilaterally  controlled  to  all 

destinations.) 
Only  "A"  commodities  are  subiect  to  IC/DV 

procedure  (see  §375  1) 
B POSTVWYZ    (Unilaterally    controlled    to    all 

destinations ) 

C POSWY7  anri  rj*riain  nfhor  mnntnov 


commodity  may  not  be  exported  under  a 
General  License  even  though,  from  an 
examination  of  the  CCL,  it  appears  to 
meet  the  requirements  for  export  under 
a  General  License.  Exporters  should 
review,  in  particular.  Parts  376,  378,  and 


■jDc   ir„,  „„.- 


Electronic  Equipment  Division  (EE), 
Capital  Goods  and  Production  Material 
Division  (MG),  and  Short  Supply 
Division  (SS).  Only  those  entries  on  the 
CCL  that  have  the  same  processing  code 
may  be  entered  on  a  single  application 
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(2)  Specific  tensile  strength  greater  than  Commodity  Number  (ECCN).  The  first 

3X10^  digit  relates  to  the  strategic  level  of 

(b)  Having  both  of  the  following  control;  the  second  digit  identifies  the 
characteristics:  Group  to  which  the  commodity  belongs; 

(1)  Specific  modulus  greater  than  1  x  10  .  ^^^  ^^^  remaining  two  digits  identify 

[2]  Melting  or  subhmation  point  higher  than      related  commodities  within  a  Group. 
3,000°  F  (1,649°  C)  in  an  inert  environment; 
except  carbon  fibers  having  a  specific  G'o^  ^w«»  °*  ct)mn»drt.e9 

modulus  of  less  than  2X10'  and  a  specific  O Metal-working  machmety 

tensile  strength  of  less  than  1X10^  J  ■•■••••••■■■;■•■•;;;;    ^^^-J  TJl^^^^Z^Un^ 

(c)  3 Genefal  industnal  equipfTwnt 

Note.— Licenses  are  likely  to  be  approved  * Transportation  equiprnent 

,  .  r      L  r-j       ■    -1       J  ..„„„    „f  5  Electronics  and  pfecision  instruments 

for  export  for  bona  fide  civil  end-uses   of  |  •  ■ ^^^^^  m,ne,als  and  their  manufactures 

carbon  fibers  covered  by  sub-entries  (a)  and        y Chemicals,  metaikjids.  petroleum  pfoducts, 

(b)  above  having  both  of  the  following  and  related  materials 

characteristics-  ^ Rubber  and  rubber  products 

(a)  Specific  modulus  less  than  4.5  X 10',  and        » Miscellaneous 

(b)  Specific  tensile  strength  less  than 

4X10*.  Within  the  ten  general  categories, 

1767A    Preforms  ofglass  or  any  other  specific  CCL  entries  define  the 

material  specially  designed  for  the  commodities  under  control  to  the 

fabrication  of  optical  transmission  fibers  destinations  included  in  the  country 

intended  for  the  manufacture  of  cable  specified  in  the  CCL  column 

covered  by  entry  No.  1526 11(c).  ^^J^^  "Validated  License  Required." 

Note.-Licenses  are  likely  to  be  approved  Supplement  No.  1  to  Part  370  for  a 

for  export  to  satisfactory  end-users  of  the  »^j^                         ■     i   j   j; „„u 

preforms  described  in  this  entry.  ''^ting  of  the  countries  included  in  each 

.      .       •      ■      r     r.    1  or^o  •  country  group. 

2.  The  authority  citation  for  Part  399  is  ^^^  Embargo  Destinations.  Almost  all 
revised  to  read  as  follows:  qq^^  entries  include  Country  Groups  S 

Authority:  Sec.  4,  Pub.  L.  96-72  (50  U.S.C.  and  Z,  embargo  destinations,  in  the 

app.  2403);  (E.0. 12214, 45  FR  29783,  May  6,  column  headed  "Validated  License 

1980),  Department  Organization  Order  10-3,  Required."  Generally,  the  last  entry  in 

(45  FR  6141,  January  25, 1980)  and  g^^,},  commodity  category  is  a  "basket" 
International  Trade  Administration  asserting  control  over  exports  to 

Organization  and  Function  Order  41-1  (45  FR  ,     ,.      ..         ■     f^     „,„,  r-^^^r.^ g  ^,,A  7 

11M2,  January  30, 1980).  destinations  m  Country  Groups  S  and  Z 

'  of  commodities  that  are  not  elsewhere 

3.  Section  399,1  is  revised  to  read  as  specified  in  that  commodity  category.  In 
set  forth  below.  The  Commodity  Control  ^  f^^  instances,  however,  certain 

Ust  printed  in  the  Federal  Register  of  entries  are  excepted  from  the  general 

June  25, 1980  (45  FR  43060-43138)  is  embargo  policy  and  are  specifically 

reconfirmed  and  is  designated  identified.  The  commodities  so  excepted 

Supplement  1  to  §  399.1.  Supplement  1  is      ^^^  ^^  exported  under  General  License 
amended  by  removing  pages  CCL-5, 10,        C-DEST.  Certain  other  General  Licenses 
19.  21,  22.  23,  24.  28,  66,  70.  72,  77  and  79        ^^y  ^^^^  ^ppiy  ^g    General  License 
printed  at  45  FR  43064,  43069,  43078,  Qipj  ^vith  these  exceptions,  no 

43080,  43081.  43082,  43083,  43087,  43125.         commodity  may  be  exported  or 
43129.  43131,  43136,  and  43138,  and  reexported  to  a  destination  in  Country 

inserting  in  their  place  replacement  Group  S  or  Z  unless  an  export  license 

pages  CCU5, 10, 19,  21,  22,  23,  24,  28,  66,       application  (Form  ITA-622P)  or  request 
70,  72,  77  and  79  set  forth  below.  ^^  reexport  (Form  ITA-699P)  has  been 

filed  with  the  Office  of  Export 
Administration  and  a  validated  export 
license  or  reexport  approval  covering 
the  proposed  transaction  has  been    • 
issued  to  the  exporter.  See  §  385.1  for 
general  policy  statements  with  respect 
to  embargo  destinations. 

(d)  All  Other  Destinations,  except 
Canada.  If  a  commodity  is  intended  for 
export  to  a  destination  in  Country  Group 
P,  Q,  T,  V,  W,  or  Y  and  is  covered  by  a 
CCL  entry  that  includes  P,  Q,  T,  V,  W,  or 
Y,  as  appropriate,  in  the  column  headed 
"Validated  License  Required,"  an  export 
license  application  or  reexport  request 
will  generally  have  to  be  filed  with  the 
OEA  and  a  validated  export  license  or 
reexport  authorization  covering  the 


§  399.1    The  commodity  control  list  and 
how  to  use  it 

(a)  Commodity  Coverage.  The 
Commodity  Control  List  (CCL)  includes 
all  commodities  except  those 
specifically  controlled  for  export  by 
another  department  or  agency  of  the 
U.S.  Government.  For  example,  arms, 
ammunition,  and  implements  of  war  are 
controlled  for  export  by  the  Office  of 
Munitions  Control,  U.S.  Department  of 
State.  See  §  370.10  for  a  listing  of 
exports  controlled  by  other  U.S. 
Government  departments  and  agencies. 

(b)  Commodity  Categories.  The 
commodities  under  OEA  jurisdiction  are 
grouped  on  the  CCL  under  10  general 
categories.  Each  CCL  entry  is  preceded 
by  a  four-digit  Export  Control 


proposed  transaction  will  generally 
have  to  be  issued  prior  to  shipment.  If  a 
commodity  is  covered  by  a  CCL  entry 
but  is  intended  for  export  to  a  country 
that  is  not  included  in  a  country  group 
for  which  control  is  indicated,  the 
commodity  may  be  shipped  imder 
authority  of  General  License  G-DEST, 
provided  none  of  the  parties  involved  is 
currently  denied  export  privileges  (see 
Supplement  No,  1  to  Part  388)  and  the 
export  is  not  restricted  by  the  special 
licensing  requirements  summarized  in 
(f)(3)  below.  A  small  value  shipment  of  a 
commodity  included  in  a  CCL  entry  may 
be  eligible  for  export  to  a  destination  in 
Country  Group  Q.  T,  or  V  under  the 
authority  Of  General  License  GLV.  In 
addition,  one  of  the  other,  more 
specialized,  General  Licenses  set  forth 
in  Part  371  may  be  applicable.  Exporters 
should  review  the  General  License 
provisions  in  Part  371  prior  to  filing  an 
application  to  ascertain  whether  any 
apply  to  the  proposed  shipment  or 
conversely  require  a  validated  license. 

(e)  Canada.  Canada  is  not  included  in 
any  of  the  Country  Groups,  and  most 
commodities  may  be  exported  to 
Canada  for  consumption  or  use  in  that 
country  without  a  validated  export 
license.  In  the  few  instances  where  a 
validated  license  is  required,  Canada  is 
specifically  named.  See  §  385.6  for  a 
general  policy  statement  with  respect  to 
exports  to  Canada.  Note  also  the  special 
licensing  requirements  summarized  in 
(f)(3)  below. 

(f)  How  To  Use  the  CCL—[1]  General 
categories.  The  first  step  is  to  identify 
which  CCL  entry  covers  the  commodity 
proposed  for  export.  This  can  usually  be 
determined  by  reviewing  the 
appropriate  general  category  within 
which  the  commodity  is  most  likely  to 
be  included.  If  the  exporter  is  uncertain 
of  the  proper  CCL  entry,  he  should 
consult  the  Office  of  Export 
Administration. 

Once  the  CCL  entry  has  been  located, 
the  Export  Control  Commodity  Number 
(ECCN)  should  be  noted.  This  consists 
of  a  four-digit  number  that  must  appear 
on  your  export  license  application  or 
reexport  request,  if  one  is  required.  The 
four-digit  number  will  be  followed  by  a 
code  letter.  This  code  letter  is  a  key  to 
the  documentation  requirements  of  Part 
375,  and  is  used  elsewhere  in  the 
Regulations  to  indicate  the  country 
group  level  of  control  for  CCL  entries. 
This  code  letter  need  not  appear  on  the 
export  license  application  or  reexport 
request.  The  letters  used  and  the 
respective  country  groups  are: 
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cooMBodity  description  carries  the 
lim|Mlon  "n.e.s.."  that  CCL  entry  should 
notjbe used  until  a  check  has  been  made 
to  determine  whether  another  CCL  entry 
specifically  covers  the  commodity, 
(i)  Commodity  Description  on 
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Code  letters      Country  groups  for  which  validated  license  is 
required 

A POSTVWYZ  (Multilalerally  controlled  to  all 

destinations ) 
Only  "A"  comtDodities  are  subiecl  to  IC/DV 
procedure  (see  §375  1) 

B POSTVWYZ    (Unilaterally    controlled    to    all 

destinations ) 

C PQSWYZ  and  certain  other  countries 

0 PQSWYZ  only. 

E PSWYZ 

F.;..,. SZ  and  certain  other  countries 

G SZ  only. 

I None 

M Various  (Country  Group  control  level  is  gov- 
erned by  another  entry  on  the  CCL.) 


(2)  Country  of  destination  and  value 
of  shipment.  Having  located  the  ECCN 
for  a  commodity  that  is  to  be  exported, 
the  next  step  is  to  determine  if  a 
validated  export  license  is  required  for 
the  particular  shipment  in  question.  This 
is  determined  by  reference  to  the 
column  of  the  CCL  headed  "Validated 
License  Required"  and,  in  certain  cases, 
by  the  value  of  the  shipment. 

(i)  If  the  code  letter  following  the 
ECCN  is  A  or  B,  and  the  country  of 
destination  is  in  Country  Group  T  or  V. 
a  validated  export  license  is  required  if 
the  value  of  the  shipment  exceeds  the 
value  shown  in  the  column  of  the  CCL 
headed  "GLV  S  Value  Limit."  However, 
see  §  371.5  for  restrictions  on  the  use  of 
General  License  GLV. 

(ii)  If  the  code  letter  following  the 
ECCN  is  A  and  the  country  of 
destination  is  in  Country  Group  P,  Q,  S, 
W,  Y,  or  Z,  a  validated  export  license  is 
required  regardless  of  the  value  of  the 
shipment. 

[in]  If  the  code  letter  following  the 
ECCN  is  B,  C,  D,  or  E,  and  the  country  of 
destination  is  in  Country  Group  P,  S,  W, 
Y  or  Z  or  specifically  named  in  the 
column  of  the  CCL  headed  "Validated 
License  Required,"  a  validated  export 
license  is  required,  regardless  of  the 
value  of  the  shipment.  If  the  country  of 
destination  is  in  Country  Group  Q,  a 
validated  export  license  is  required 
unless  the  code  letter  is  E,  F,  G  or  I,  or 
there  is  a  GLV  $  value  shown  in  a 
footnote  to  the  entry  and  the  value  of 
the  shipment  does  not  exceed  the  GLV  $ 
value.  The  GLV  $  value  limit  for  Country 
Group  Q  is  "0"  unless  stated  otherwise 
in  a  footnote  for  the  entry.  However,  see 
§  371.5  for  restrictions  on  the  use  of 
General  License  GLV. 

(iv)  If  the  code  letter  following  the 
ECCN  is  F  or  G,  and  the  country  of 
destination  is  in  Country  Group  S  or  Z 
or  is  specifically  named  in  the  column  of 
the  CCL  headed  "Validated  License 
Required,"  a  validated  export  license  is 
required,  regardless  of  the  value  of  the 
shipment. 

(3)  Special  licensing  requirements. 
Under  certain  circumstances,  a 


commodity  may  not  be  exported  under  a  Electronic  Equipment  Division  (EE). 

General  License  even  though,  from  an  Capital  Goods  and  Production  Material 

examination  of  the  CCL,  it  appears  to  Division  (MG),  and  Short  Supply 

meet  the  requirements  for  export  under  Division  (SS).  Only  those  entries  on  the 

a  General  License.  Exporters  should  CCL  that  have  the  same  processing  code 

review,  in  particular.  Parts  376,  378,  and  may  be  entered  on  a  single  application 

385.  For  example —  for  export  license.  (For  complete 

(i)  The  commodity  is  related  to  information  the  inclusion  of  related 

nuclear  weapons,  nuclear  explosive  commodities  on  a  single  application,  see 

devices,  nuclear  testing,  the  chemical  §  372.4  (d).) 

processing  of  irradiated  special  nuclear  (3)  Reason  for  control.  The  reason  for 

or  source  materials,  the  production  of  control  for  each  entry  is  specified  in  the 

heavy  water,  the  separation  of  isotopes  last  column ' ,  using  the  following 

of  source  and  special  nuclear  material,  number  code — 
or  the  fabrication  of  nuclear  reactor  fuel 

containing  plutonium,  as  described  in  code  No                     Reason  tor  control 

§  378.3,  or  the  technical  data  are  related       i National  security  ■ 

to  any  of  these  activities,  as  described  in     ^ — -  f^°^  supply'^ 

§  379.4(c)(1),  unless  the  technical  data  4Z"ZZ:Z  nSI  S^^eration* 

may  be  exported  under  the  provisions  of      * ^nme  control  (foreign  po(«:y)' 

General  License  GTDA; 

f;.-i   A_-    J-      J       I        I- J    1    J                X  'Export  Administration  Act  of  1979.  Section  5.  Pub  L  96- 

(ii)  An  individual  validated  export  72,  gsstat  507.  to  be  codified  at  so  uTc  apT  5  2^ 

licensp  is  renilirprf  tn  pxnnrt  anv  'Export  Adtmnstration  Act  of  1979,  Section  7.  Pub.  L  96- 

iii>eii!>K  lb  lequireu  lo  export  an>  73.  93  stat  515.  to  be  codified  at  so  u.SC  app.  }2406 

commodity  or  technical  data  (except  CW^  statutes  controMIng  petroleum  and  other  commodities 

data  meeting  the  conditions  of  General  p^  9^-"^  e'^^.^.^^STt^^fTe^?^  ?S^aiJ^ 

License  GTDA)  where  the  exporter  ^^s^'l:^;^ ^^u s'^Ti85°^Na'i?i  ku^^B^l 

knows  or  has  reason  to  know  that  the  serve  Production  Act  o(  1976,  Section  201(10).  Pub   L  94- 

commodity,  the  data,  or  any  product  of  'E^'Adm^?^'?'A?t  o°f  wg]  1^^  6  Pub  l  96- 

fhe  data,  will  be  sold  to  or  used  by  or  for  ''; ii^^'^J;:^^^^  '^^  %,^  ^^^"p?  ^.'^ 

military  or  policy  entities  in  the  '^(d).  Pub  l  96-72.  93  stat  so7,  to  be  codified  at  50 

Republic  of  South  Africa  or  Namibia.  s^''on%'cf'^''L'^^2'T2l2!f"5r,o*S°4;^ 

See  also  §  385.4  with  respect  to  controls  ^'.'l^M^^^  ,,  „  „,g,  sect«n  6(j,  Pub  . 

over  other  commodities  for  export  to  the  9^^2,  93  stai   515.  to  be  codified  at  so  use  app 

Republic  of  South  Africa  or  Namibia.  ^  '*°^^ 

(g)  Commodity  Control  List  Headings.  In  some  cases,  more  than  one  reason  for 

The  Commodity  Control  List  contains  control  is  given  for  one  entry.  If  an  entry 

two  headings  designed  to  inform  is  controlled  for  more  than  one  reason, 

applicants  of  information  that  must  be  but  not  to  an  identical  list  of  countries, 

included  on  an  expori  license  the  lesser  degree  of  control  is  explained 

application  or  reexport  request,  and  one  in  a  footnote.  Also,  all  entries  (except 

heading  to  inform  applicants  of  the  those  showing  "none"  in  the  "Validated 

reason  for  control  of  the  commodity.  License  Required"  column)  are 

(1)  Unit  of  quantity.  The  quanfity  controlled  for  foreign  policy  reasons  to 
classification  given  for  each  commodity  Country  Groups  S  and  Z  due  to  certain 
in  the  "Unit"  column  of  the  CCL  must  be  embargo  programs,  and  all  entries 
shown  on  the  expori  license  application.  having  both  a  "V"  in  the  "Validated 

If  dashes  (-—)  are  shown  in  this  License  Required"  column  and  a  "1"  in 

CO  umn,  the  license  is  issued  in  terms  of  the  "Reason  for  Control"  column  are 

dollar  value,  unless  a  specific  unit  of  controlled  for  foreign  policy  reasons  to 

quantity  IS  required  by  a  footnote  in  this  Syria.  Iraq,  Libya,  and  the  People's 

colunin.  However,  if  another  unit  of  Democratic  Republic  of  Yemen.  In  some 

quantity  is  commonly  used  in  the  trade,  cases,  sub-entries  of  a  CCL  entry  are 

the  application  should  show  the  quantity  controlled  for  different  reasons.  In  these 

m  terms  of  that  unit.  If  a  umt  of  weight  cases,  a  dash  (-)  will  be  shown  in  the 

or  measure  IS  listed  in  the  unit  column,  a  firs,  line  of  the  entry,  and  the  code 

f 386  n                "  ""'"''"  •'  '^°^"  *"  *^^  "^"^"°"  ^°' 

(2)  Processing  code.  For  each  entry  on  SS?^n^'rvTilTl  ZT^  "^^"''''l  '""^ 

the  Commodity  Control  List,  a         ^  rr,  pn^^  Nn ^^\\n^'  ^         ^^™^    '  '"" 

J            r>T-.  T-r^  »*^        r^r,  CCL  entry  No.  1110.) 

processing  code^.e.,  CD.  EE^  MG  or  SS,  (h)  The  Abbreviation  "n.e.s. "  The 

appears  in  the    Processing  Code'  abbreviation  "n.e.s."  appearing  in 

column.  These  processing  codes  must  be  ^g^ious  CCL  entries  means  "not 

shown  on  the  application  or  export  elsewhere  specified."  If  a  commodity 

license  0  reexport  request,  since  they  i^,,^^,^  iorex^on  appears  to  be 

are  used  to  facilitate  the  routing  and  .^^^.^^  by  a  CCL  entrj  and  the 

processing  of  export  license  applications  j      i^  uic 

within  the  Office  of  Export  

Administration.  These  processing  codes  ,,„  accordance  with  section  5(c)(1)  and  m  of  the 

stand  tor  Computer  Division  (CD).  Export  Administration  Act  of  1979. 
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coflHBodity  description  carries  the 
liia|Mion  "n.e.s.,"  that  CCL  entry  should 
notb^ used  until  a  check  has  been  made 
to  determine  whether  another  CCL  entry 
specifically  covers  the  commodity. 

(i)  Commodity  Description  on 
Applkxttions  or  Reexport  Requests. 
Phraaw  such  as  "specify  by  name," 
"specify  by  name  and  model  number," 
"give  full  specifications,"  etc.,  are 
included  in  various  CCL  entries.  This 
information  is  required  by  the  OEA  on 
export  license  applications  or  reexport 
requests  in  order  to  evaluate  the 
proposed  export.  Failure  to  provide  the 
requested  information  may  delay 
processing  or  result  in  the  application  or 
reexport  request  being  returned  without 
action. 

(j)  Commodity  Groups.  Export  control 
commodity  classifications  are  divided 
into  major  groups  of  related 
commodities.  Below  are  the  titles 
appearing  on  the  Commodity  Control 
List  and  initial  page  number  of  each 
group. 

(k)  Control  Chrer  End  Products. 
Certain  commodities  that  are  under 
export  control  to  all  destinations  for 
national  security  reasons  may  be  used 
as  components  in  end  products  that, 
because  of  their  peaceful  use,  are  under 
control  only  to  embargo  destinations. 
Where  a  controlled  component  is  the 
principal  element  in  such  an  end 
product,  however,  and  can  feasibly  be 
removed  or  used  for  other  purposes,  the 
object  of  the  control  program  is  defeated 
unless  the  end  product  is  subject  to  the 
same  control  as  the  component.  This 
explains  why,  in  some  instances, 
commodities  that  do  not  appear  to 
qualify  for  control  for  national  security 
reasons  are  under  validated  license 
control  to  all  destinations. 

Note. — The  foregoing  portion  of  this  §  399.1 
is  explanatory  only  and  does  not  modify  or 
supersede  other  Parts  of  the  Export 
Administration  Regulations. 
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4.  Section  399.2  and  Supp.  1  to  S  399.2 
are  revised  to  read  as  follows: 

9399^    Commodity  Interpretations 

The  commodity  interpretations  set 

r       »t    •_    n 1 L  »T-.     4    A_   4U:..    Conn  o 


unless  the  activities  cited  in  (a)  above  are 
involved. 

Interpretation  2:  Bail  and  Roller  Bearings  and 
Specially  Designed  Parts 
(a)  A  ball  or  roller  bearing  physically 


Interpretation  4:  Classification  of  "Parts" of 
Machinery,  Equipment,  or  Other  Items 

(a)  Where  an  assembled  machine  or  unit  of 
equipment  is  being  exported.  Where  one  or 
more  assembled  machines  or  units  of 
equipment  are  being  exported,  the  individual 
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which  includes:  [a]  Computer— a  dedicated 
stored  program  computer  to  perform  some  or 
all  of  the  basic  numerical  control  functions 
which  include,  but  may  not  be  limited  to 
velocity  and  path  generation.  A  stored 
program  computer  is  further  defined  as  a 
computer  processor  controlled  by  stored 


(3)  Minimum  programmable  increment 
equal  to  or  greater  (coarser)  than  0.001  mm, 
and 

.   (4)  Without  interface  to  enable  direct 
computer  input. 

(c)  Boring  mills,  milling  machines,  and 
machining  centers,  havins  all  of  the  followino 


commodities,  as  parts,  accessories, 
equipment  or  as  scrap. 

Interpretation  11 
[Reserved] 

Interpretation  12:  Scrap  .Arms.  Ammunition, 
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4.  Section  399.2  and  Supp.  1  to  §  399.2 
are  revised  to  read  as  follows: 

9399^    Commodity  lnt«rpr«tation« 

The  commodity  interpretations  set 
forth  in  Supplement  No.  1  to  this  §399.2 
are  for  use  in  determining  (1)  the 
appropriate  Export  Control  Commodity 
Numbers  under  which  certain 
commodities  are  classified,  or  (2j  the 
validated  license  requirements  for  these 
commodities.  They  are  intended  to 
clarify  the  question  of  control  where  it 
has  been  demonstrated  that  such 
clariHcation  may  prove  helpful  to  the 
export  conmiunity,  and  where  such 
control  is  not  readily  apparent  from  the 
Commodity  Control  List  and  the  Export 
Administration  Regulations. 

Supplement  No.  1  to  S  399.2 — Interpretations 

Interpretation  1:  Electronic  Computers  and 
Related  kquipment  (ECCN 1565) 

The  following  equipment  is  subject  to 
nuclear  non-proliferation  controls  and 
requires  a  validated  license  for  Country 
Groups  P,  Q,  S,  T.  V,  W,  Y,  and  Z,  and  in  the 
case  of  (a)  (1)  through  (4)  below  to  Canada: 

(a)  Electronic  computers  intended  for 
ultimate  consignees  engaged  directly  or 
indirectly  in  any  of  the  following  activities: 

(1)  Designing,  developing  or  fabricating 
nuclear  weapons  or  nuclear  explosive 
devices;  or  devising,  carrying  out,  or 
evaluating  nuclear  weapons  tests  or  nuclear 
explosions; 

(2)  Designing,  assisting  in  the  design  of, 
constructing,  fabricating  or  operating 
facilities  for  the  chemical  processing  of 
irradiated  special  nuclear  material,  for  the 
production  of  heavy  water,  for  the  separation 
of  isotopes  of  any  source  or  special  nuclear 
material,  or  specially  designed  for  the 
fabrication  of  nuclear  reactor  fuel  containing 
plutonium; 

(3)  Designing,  assisting  in  the  design  of. 
constructing,  fabricating  or  furnishing 
equipment  or  components  specially  designed, 
modified  or  adapted  for  use  in  such  facilities; 
or 

(4)  Training  in  any  of  the  above  activities; 
and 

(b)  Advanced  electronic  digital  computers 
with  a  bus  rate  of  60  million  bits  per  second 
or  more,  or  a  processing  data  rate  of  20 
million  bits  per  second  or  more  (including 
digital  differential  analyzers),  except 

(1)  Electronic  computers  that  do  not  exceed 
either  a  CPU  bus  rate  of  500  million  bits  per 
second  or  a  processing  data  rate  of  225 
million  bits  per  second  are  not  subject  to 
nuclear  non-proliferation  controls  for 
destinations  listed  in  Supplement  No.  2  to 
Part  373  of  the  Export  Administration 
Regulations  unless  the  activities  cited  in  fa) 
above  are  involved;  or 

(2)  Electronic  computers  that  do  not  exceed 
either  a  CPU  bus  rate  of  200  million  bits  per 
second  or  a  processing  data  rate  of  60  million 
bits  per  second  are  not  subject  to  nuclear 
non-proliferation  controls  for  destinations 
listed  in  Supplement  Nos.  2  and  3  to  Part  373 
of  the  Export  Administration  Regulations 


unless  the  activities  cited  in  (a)  above  are 
involved. 

Interpretation  2:  Ball  and  Roller  Bearings  and 
Specially  Designed  Parts 

(a)  A  ball  or  roller  bearing  physically 
incorporated  in  a  segment  of  a  machine  or  in 
a  complete  machine  prior  to  shipment  loses 
its  identify  as  a  bearing  and  the  machine  or 
segment  of  machinery  containing  the  bearing 
is  the  item  subject  to  export  license 
requirements. 

(b)  A  ball  or  roller  bearing  not  incorporated 
in  a  segment  of  a  machine  prior  to  shipment 
but  shipped  as  a  component  of  a  complete 
unassembled  (knocked-down)  machine  is 
considered  a  component  of  the  machine,  and 
the  complete  machine  is  the  item  subject  to 
export  license  requirements. 

(c)  Ball  or  roller  bearings  shipped  as  spares 
or  replacements  are  classified  under  ECCN 
1371  and  6699  (ball,  roller,  or  needle-roller 
bearings  and  parts).  This  applies  to  separate 
shipments  of  ball  or  roller  bearings  and  ball 
or  roller  bearings  shipped  with  machinery  or 
equipment  for  which  they  are  intended  to  be 
used  as  spares  or  replacement  parts. 

Interpretation  3:  Gear  Making  and  Finishing 
Machinery 

Certain  Types  of  gear-making  and  gear- 
finishing  machines,  Export  Control 
Commodity  No.  1088,  require  a  validated 
license  for  shipments  to  all  destinations 
except  Canada  if  they  are  capable  of 
producing  gears  finer  than  48  diametral  pitch. 
In  order  to  clairfy  the  meaning  of  the  term 
"diametral  pitch  finer  than  48,"  examples  are 
given  of  how  diametral  pitch  is  computed.  In 
addition,  there  is  also  given  below  an 
explanation  of  how  to  distinguish  between 
"geartooth  grinding  machines,  generating 
types"  and  "nongenerating  types  of  grinding 
machines." 

(a)  Diametral  pitch  of  a  gear  is  the  ratio  of 
the  number  of  teeth  to  the  number  of  inches 
in  the  pitch  diameter.  It  indicates  the  number 
of  teeth  in  the  gear  for  each  inch  of  pitch 
diameter.  ("Pitch  diameter"  is  the  diameter  of 
the  pitch  circle  which  is  the  circle  through  the 
pitch  point  having  its  center  at  the  axis  of  the 
gear.)  Module  (British  or  metric)  is  the  ratio 
of  the  pitch  diameter  in  millimeters  to  the 
number  of  teeth.  The  larger  the  proportion  of 
teeth  lo  pitch  diameter,  the  finer  the 
diametral  pitch.  Example  of  diametral  pitch: 
If  a  gear  has  a  1-inch  pitch  diameter  and  has 
48  teeth,  the  ratio  would  be  48:1,  or  a  48 
diametral  pitch  gear.  Additional  teeth  in  the 
same  pitch  diameter  gear,  i.e..  49,  would 
result  in  a  finer  diametral  pitch:  fewer  teeth, 
i.e.,  47,  would  result  in  a  gear  of  coarser 
diametral  pitch.  Examination  of  a  gear 
making  or  finishing  machine  may  not  disclose 
whether  it  is  capable  of  producing  a  gear  of 
finer  than  48  diametral  pitch.  If  the  exporter 
has  no  information  on  the  ability  of  the 
machine  to  be  exported  for  making  gears  of 
finer  than  48  diametral  pitch,  he  should 
obtain  the  information  from  the  manufacturer 
or  distributor. 

(b)  Generating  type  geartooth  grinding 
machines  are  those  in  which  the  grinding 
wheel  and  the  gear  are  both  power-driven  for 
continuous  circular  motion  while  grinding, 
rather  than  an  intermittent  or  indexing 
operation  as  with  the  non-generating  type. 


Interpretation  4:  Classification  of  "Parts" of 
Machinery,  Equipment,  or  Other  Items 

(a)  Where  an  assembled  machine  or  unit  of 
equipment  is  being  exported.  Where  one  or 
more  assembled  machines  or  units  of 
equipment  are  being  exported,  the  individual 
component  parts  which  are  physically 
incorporated  into  the  machine  or  equipment 
do  not  require  a  separate  validated  export 
Ucense.  The  validated  license  or  the  general 
license  under  which  the  complete  machine  or 
unit  of  equipment  is  exported  will  also  cover 
its  component  parts,  provided  that  the  parts 
are  normal  and  usual  components  of  the 
machine  or  equipment  being  exported;  or  that 
the  physical  incorporation  is  not  used  as  a 
device  to  evade  the  requirement  for  a 
validated  export  license. 

(b)  Where  parts  are  exported  as  spares, 
replacements,  for  resale,  or  for  stock.  Where 
parts  are  exported  as  spares,  replacements, 
for  resale  or  for  stock,  a  validated  export 
license  is  required  only  if  the  appropriate 
entry  for  the  part  specifies  that  a  validated 
license  is  required  for  the  intended 
destination. 

Interpretation  5:  Wire  or  Cable  Cut  to  Length 

(a)  Wire  or  cable  may  be  included  as  a 
component  of  a  system  or  piece  of  equipment, 
whether  or  not  the  wire  or  cable  is  cut  to 
length  and  whether  or  not  it  is  fitted  with 
connectors  at  one  or  both  ends  so  long  as  it  is 
in  normal  quantity  necessary  to  make  the 
original  installation  of  the  equipment  and  is 
necessary  to  its  operation. 

(b)  Wire  or  cable  shipped  as  replacement 
or  spares,  or  for  further  manufacture 
overseas,  shall  be  reported  under  the 
applicable  wire  or  cable  classification  only. 
This  includes  wire  or  cable,  whether  or  not 
cut  to  length  or  fitted  with  connectors  at  one 
or  both  ends. 

Interpretation  6 

[Reserved] 

Interpretation  7:  Numerical  Control  Systems 

(a)  Numerical  control  systems  for  machine 
tools  are  systems  in  which  actions  are 
controlled  by  the  direct  insertion  of  numerical 
data  at  some  point.  The  system  must 
automatically  interpret  at  least  some  portion 
of  this  data.  Units  defined  in  1091  include: 

(1)  Units  consisting  of  fixed  and  dedicated 
circuits  of  discrete  logic  elements  and  storage 
devices  (referred  to  as  hardwired  units); 

(2)  Units  consisting  of  and  including  stored 
instructions  (routines  and/or  programs), 
defined  as  logic  states  of  alterable  and 
nondedicated  logic  elements  which  determine 
various  control  functions  of  the  machine(8), 
such  as  slide  movements,  cutter 
compensation,  readout,  adaptive  control,  part 
program  editing  and  tool  offsets  (softwired  or 
stored  program  units); 

(3)  HJardwired  unit — a  numerical  control 
system  wherein  fixed  and  dedicated  circuit 
interconnections  of  discrete,  decision 
elements  are  used  for  primary  system,  control. 
These  circuits  may  include,  but  not 
necessarily,  freely  programmable  memory 
devices  which  would  be  limited  to  use  for 
data  files,  part  program  storage,  or  output 
control  of  machine  tool  interfacing; 

(4)  Softwired  Unit  (Computer  Numerical 
Control  (CNC)) — a  numerical  control  system 
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(ii)  Military  automotive  vehicles  not  on  the 
U.S.  Munitions  List,  new  and  used. 
Automotive  vehicles  in  this  category  are 
primarily  transport  vehicles  designed  for  non- 
combat  military  purposes  (transporting  cargo, 
personnel  and/or  equipment,  and/or  for 
towing  other  vehicles  and  equipment  over 


(iii)  Utility,  bearing  a  "U"  designation  and 
using  piston  engines; 

(iv)  Liaison,  bearing  an  "L"  designation; 
and 

(v)  Observation,  bearing  an  "O" 
designation  and  using  piston  engines. 

(3)  All  reciprocating  engines. 


(iii)  Incorporating  any  digital  signal 
processing  technique  used  for  automatic 
target  tracking,  or  having  a  facility  for 
electronic  bracking. 

Interpretations  21-23 
[Reserved] 
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which  includes:  [a]  Computer— a  dedicated 
stored  program  computer  to  perform  some  or 
all  of  the  basic  numerical  control  functions 
which  include,  but  may  not  be  limited  to. 
velocity  and  path  generation.  A  stored 
program  computer  is  further  defined  as  a 
computer  processor  controlled  by  stored 
instructions  that  can  synthesize,  store,  and  in 
some  cases,  alter  instructions  as  though  they 
were  data  and  subsequently  execute  these 
instructions,  [b]  Software — a  control  program 
(routines  and/or  programs)  stored  in  the 
read/write  memory  of  the  computer  which 
implements  the  basic  numerical  control 
functions,  (c)  Interface— the  means  by  which 
the  data  is  transmitted  between  the  stored 
program  computer  and  the  machine; 

(5)  Direct  Numerical  Control  (DNC)— a 
system  connecting  a  set  of  numerically 
controlled  machines  to  a  common  memory 
within  a  computer  for  part  program  o'- 
machine  program  storage  with  provision  for 
on-demand  distribution  of  data  to  the 
machines.  Direct  Numerical  Control  systems 
typically  have  additional  provisions  for 
collection,  display,  or  editing  of  part 
programs,  operator  instructions,  or  data 
related  to  the  numerical  control  process; 

(6)  Software — control  programs,  used  with 
CNC  and  DNC  systems,  which  are  stored  in  a 
read/write  memory  of  a  computer  and 
implement  numerical  functions,  including  but 
not  limited  to.  velocity  and  path  generation, 
on-line  adaptive  control  and  special  purpose 
data  distribution,  recall,  and  editing  programs 
for  DNC  applications.  Software  used  in  part 
programming,  e.g..  APT,  EXAPT,  IFAPT,  post 
processors,  and  similar  programs  are  not 
considered  among  these  control  programs 
used  for  CNC  and  DNC  systems. 

Where  the  system  is  shipped  complete 
(machine  and  controls)  it  shall  be  reported  as 
a  complete  machine  under  the  appropriate 
Export  Control  Commodity  Number  for  the 
machine.  Where  a  control  system  for  a 
machine  tool  is  not  shipped  as  part  of  the 
original  installation  of  the  machine  it  shall  be 
reported  under  Export  Control  Commodity 
No.  1091. 

Note.- When  preparing  an  export  license 
application  for  a  numerical  control  system, 
the  machine  and  the  control  unit  are 
classified  separately.  If  either  the  machine  or 
the  control  unit  requires  a  validated  license. 
then  the  entire  system  requires  a  license.  If 
either  a  machine  or  a  control  unit  is  exported 
separately  from  the  system,  it  is  classified  on 
the  export  license  application  without  regard 
to  the  other  parts  of  a  possible  system. 

When  preparing  the  Shipper's  Export 
Declaration  (SED),  however,  a  system  being 
shipped  complete  [I.e..  machine  and  control 
unit),  should  be  reported  under  the  Schedule 
B  number  for  the  machine.  When  either  a 
control  unit  or  a  machine  is  shipped 
separately,  it  should  be  reported  under  the 
Schedule  B  number  appropriate  for  the 
individual  item  being  exported. 

(b)  Units  for  numerically  controlling 
machine  tools  and  dimension  inspection 
machines  having  all  of  the  following 
characteristics: 

(1)  Hardwired  (not  softwired,  i.e.. 
Computerized  Numerical  Control  (CNCj). 

(2)  No  more  than  2  contouring  interpolating 
axes  can  be  simultaneously  coordinated. 


(3)  Minimum  programmable  increment 
equal  to  or  greater  (coarser)  than  0.001  mm, 
and 

.   (4)  Without  interface  to  enable  direct 
computer  input. 

(c)  Boring  mills,  milling  machines,  and 
machining  centers,  having  all  of  the  following 
characteristics: 

(1)  Maximum  slide  travel  in  any  axis  equal 
to  or  less  than  3,000  mm, 

(2)  Positioning  accuracy  of  any  axis  equal 
to  or  greater  than  plus  or  minus  0.01  mm  per 
300  mm  and  0.005  mm  for  each  additional  300 


(3)  Spindle  power  equal  to  or  less  Ihan  20 
kw, 

(4)  Single  working  spindle, 

(5)  Axial  and  radial  axis  motion  measured 
at  the  spindle  axis  in  one  revolution  of  the 
spindle  equal  to  or  greater  than  D  x  2  x  10"  '^ 
mm  TIR  (peak-lo-peak)  where  D  is  the 
spindle  diameter  in  millimeters,  and 

(6)  Not  more  than  3  axes  capable  of 
simultaneously  coordinated  contguring 
motion  regardless  of  the  NC  unit  connected  to 
the  machine, 

(d)  Machine  tools,  other  than  the  machines 
described  in  (c)  above,  and  dimensional 
inspection  machines,  which  according  to  the 
manufacturer's  technical  specifications  can 
be  equipped  with  controls  covered  by 
paragraph  (b)  above,  having  all  of  the 
following  characteristics: 

(1)  Positioning  accuracy  of  any  axis  equal 
to  or  greater  than  plus  or  minus  0,01  mm  per 
300  mm  and  0.005  mm  for  each  additional  300 
mm, 

(2)  Radial  axis  motion  measured  at  the 
spindle  axis  equal  to  or  greater  than  0.008  mm 
TIR  (peak-lo-peak)  in  one  revolution  of^the 
spindle  (for  lathes  and  other  turning 
machines),  and 

(3)  Not  more  than  3  axes  capable  of 
simultaneously  coordinated  contouring 
motion  regardless  of  the  NC  unit  connected  to 
the  machine. 

Interpretation  8 

[Reserved] 

Interpretation  9 

[Reserved] 

Interpretation  10:  Parts.  Accessories,  and 
Equipment  Exported  as  Scrap 

Parts,  accessories,  or  equipment  which  are 
being  shipped  as  scrap  should  be  described 
on  the  Shipper's  Export  Declaration  in 
sufficient  detail  to  be  identified  under  the 
proper  Commodity  Control  List  Number 
When  commodities  declared  as  parts, 
accessories,  or  equipment  are  shipped  in 
bulk,  or  are  otherwise  not  packaged,  packed, 
or  sorted  in  accordance  with  normal  trade 
practices,  the  Customs  Officer  may  require 
evidence  that  the  shipment  is  not  scrap.  Such 
evidence  may  include,  but  is  not  limited  to. 
bills  of  sale,  orders  and  correspondence 
indicating  whether  the  commodities  are  scrap 
or  are  being  exported  for  use  as  parts, 
accessories,  or  equipment.  Exporters  should 
consult  the  Exporters'  Service  Staff  Office  of 
Export  Administration.  Room  1623,  U.S. 
Department  of  Commerce.  Washington,  D.C 
20230,  when  in  doubt  regarding  the  proper 
Commodity  Control  List  Number  of 


commodities,  as  parts,  accessories, 
equipment  or  as  scrap. 

Interpretation  11 
[Reserved] 

Interpretation  12:  Scrap  Arms.  Ammunition, 
and  Implements  of  War 

Arms,  ammunition,  and  implements  of  war. 
as  defined  in  the  U.S.  Munitions  List  (see 
Supplement  No.  2  to  Part  370),  are  under  the 
jurisdiction  of  the  U.S.  Department  of  Stale, 
with  the  following  exceptions: 

(a)  Cartridge  and  shell  cases  which  have 
been  rendered  useless  beyond  the  possibility 
or  restoration  to  their  original  identity  by 
means  of  excessive  heating,  flame  treatment, 
mangling,  crushing,  cutting,  or  by  any  other 
method  are  "scrap"  and  under  the 
jurisdiction  of  the  U.S.  Department  of 
Commerce. 

(b)  Cartridge  and  shell  cases  which  have 
been  sold  by  the  armed  services  as  "scrap" 
are  under  the  jurisdiction  of  the  U.S. 
Department  of  Commerce,  whether  or  not 
they  have  been  heated,  fiame-treated. 
mangled,  crushed,  cut,  or  reduced  to  scrap  by 
any  other  method. 

(c)  Other  commodities  on  the  Munitions 
List  are  "scrap"  and  under  the  jurisdiction  of 
the  U.S.  Department  of  Commerce  if  they 
have  been  rendered  useless  beyond  the' 
possibility  of  restoration  tc  their  original 
identify  only  by  means  of  mangling,  crushing, 
or  cutting.  When  in  doubt  as  to  whether  a 
commodity  covered  by  the  Munitions  List  has 
been  rendered  useless,  exporters  should 
consult  the  Office  of  Munitions  Control,  U.S. 
Department  of  State.  Washington,  D.C,  20520, 
or  the  Exporter's  Service  Staff  Office  of 
Export  Administration.  Room  1623,  U.S. 
Department  of  Commerce,  Washington,  D,C, 
20230,  before  reporting  a  shipment  as  metal 
scrap. 

Interpretation  13-18 
[Reserved] 

Interpretation  19:  Military  Automotive 
Vehicles 

(a)  Military  automotive  vehicles.  (1)  For 
purposes  of  U.S.  export  controls,  military 
automotive  vehicles  "possessing  or  built  to 
current  military  specifications  differing 
materially  from  normal  commercial 
specifications"  may  include,  but  are  not 
limited  to.  the  following  characteristics: 

(i)  Special  fittings  for  mounting  ordnance  or 
military  equipment, 

(ii)  Bullet-proof  glass. 

(iii)  Armor  plate. 

(iv)  Fungus  preventive  treatment, 

(v)  Twenty-four  volt  electrical  systems. 

(vi)  Shielded  electrical  system  (electronic 
emission  suppression),  or 

(vii)  Puncture-proof  or  run-fiat  tires. 

(2)  These  automotive  vehicles  fall  into  two 
categories: 

(ij  Military  automotive  vehicles  on  the 
Munitions  List,  new  and  used.  Automative 
vehicles  in  this  category  are  primarily  combat 
(fighting)  vehicles,  with  or  without  armor 
and/or  armament,  "designed  for  specific 
fighting  function  "  These  automotive  vehicles 
are  licensed  by  the  U.S.  Department  of  State. 
See  list  with  descriptions.  Supplement  No.  2 
to  Pari  370.  Category  VII. 
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(ii)  Military  automotive  vehicles  not  on  the 
U.S.  Munitions  List,  new  and  used. 
Automotive  vehicles  in  this  category  are 
primarily  transport  vehicles  designed  for  non- 
combat  military  purposes  (transporting  cargo, 
personnel  and/or  equipment,  and/or  for 
towing  other  vehicles  and  equipment  over 
land  and  roads  in  close  support  of  fighting 
vehicles  and  troops).  These  automotive 
vehicles  are  licensed  by  the  U.S.  Department 
of  Commerce. 

(b)  Parts  for  military  automotive  vehicles. 
Functional  parts  are  defined  as  those  parts 
making  up  Uie  power  train  of  th6  vehicles, 
including  the  electrical  system,  the  cooling 
system,  the  fuel  system,  and  the  control 
system  (brake  and  steering  mechanism),  the 

^.rfront  and  rear  axle  assemblies  including  the 
wheels,  the  chassis  frame,  springs  and  shock 
absorbers. 

Parts  specifically  designed  for  military 
automotive  vehicles  on  the  Munitions  List  are 
licensed  for  export  by  the  U.S.  Department  of 
State. 

(c)  General  instructions.  Manufacturers  of 
non-Munitions  List  automotive  vehicles  and/ 
or  parts  will  know  whether  their  products 
meet  the  conditions  described  above. 
Merchant  exporters  and  other  parties  who 
are  not  sure  whether  their  products 
(automotive  vehicles  and/or  parts)  meet 
these  conditions  should  check  with  their 
suppliers  for  the  required  information  before 
making  a  shipment  under  general  license  or 
submitting  an  application  to  the  Office  of 
Export  Administration  for  an  export  license. 

Interpretation  20:  Aircraft,  Parts,  Accessories 
and  Components 

(a)  Aircraft,  and  parts,  accessories  and 
components  therefor.' 

Aircraft,  parts,  accessories,  and 
components  defined  in  Categories  VIII  and  IX 
of  the  Munitions  List  (see  supplement  No.  2  to 
Part  370)  are  under  the  export  licensing 
authority  of  the  U.S.  Department  of  State.  All 
other  aircraft,  and  parts,  accessories  and 
components  therefor,  are  under  the  export 
licensing  authority  of  the  U.S.  Department  of 
Commerce. 

The  following  aircraft,  parts,  accessories 
and  components  are  under  the  licensing 
authority  of  the  U.S.  Department  of 
Commerce: 

(1)  Any  aircraft  (except  an  aircraft  that  has 
been  demilitarized,  but  including  aircraft 
specified  in-paragraph  (2)  below)  that 
conforms  to  a  Federal  Aviation  Agency  type 
certificate  in  the  normal,  utility,  acrobatic, 
transport,  or  restricted  category,  provided 
such  aircraft  has  not  been  equipped  with  or 
modified  to  include  mihtary  equipment,  such 
as  gun  mounts,  turrets,  rocket  launchers,  or 
similar  equipment  designed  for  military 
combat  or  military  training  purposes. 

(2)  Military  aircraft,  demihtarized  (aircraft 
not  specifically  equipped,  reequipped,  or 
modified  for  military  operations),  the 
following  only: 

(i)  Cargo,  bearing  designations  "C-45 
through  C-118  inclusive,  "  and  "C-121"; 

(ii)  Trainers,  bearing  a  "T"  designation  and 
using  piston  engines; 


'  This  interpretation  does  not  refer  to  electronic 
communication  and  navigational  commodities 
usable  on  aircraft. 


(iii)  Utility,  bearing  a  "U"  designation  and 
using  piston  engines; 

(iv)  Liaison,  bearing  an  "L"  designation; 
and 

(v)  Observation,  bearing  an  "O" 
designation  and  using  piston  engines. 

(3)  All  reciprocating  engines. 

(4)  Other  aircraft  engines  not  specifically 
designed  or  modified  for  military  aircraft. 

(5)  Parts,  accessories,  and  components 
(including  propellers),  designed  exclusively 
for  aircraft  and  engines  described  in  (1),  (2), 
(3),  and  (4)  above. 

(6)  General  purpose  parts,  accessories,  and 
components  usable  interchangeably  on  either 
military  or  civil  aircraft. 

(b)  Normal  civil  use.  Aircraft  listed  on  the 
Commodity  Control  List  under  No.  1460  are 
those  that  are  in  normal  civil  use  and  contain 
one  or  more  of  the  following: 

(1)  Any  item  on  the  Munitions  List  (see 
Supplement  No.  2  to  Part  370), 

(2)  Inertial  navigation  or  other  inertial 
equipment, 

(3)  Integrated  flight  instrument  systems  that 
have  been  in  normal  civil  use  for  less  than 
two  years, 

(4)  Airborne  communications  equipment 
having  any  of  the  following  characteristics: 

(i)  Designed  to  operate  at  frequencies 
greater  than  156  MHz, 

(ii)  Incorporating  facilities  for  (a)  the  rapid 
selection  of  more  than  200  channels  per 
equipment,  except  equipment  operating  in 
frequency  range  108-136  MHz  with  720  or 
fewer  channels  at  not  less  than  25  kHz 
spacing  and  which  has  been  in  normal  civil 
use  for  at  least  one  year,  or  (b)  using 
frequency  synthesis  techniques  with  a  speed 
of  switching  from  one  selected  output 
frequency  to  another  selected  output 
frequency  less  than  10  milliseconds, 
(iii)  Pressurized  throughout, 
(iv)  Rated  for  continuous  operation  over  a 
range  of  ambient  temperatures  extending 
from  below  minus  55°  C  to  above  plus  55°  C, 
and/or 

(v)  Designed  for  modulating  methods 
employing  any  form  of  digital  modulation 
using  time  and  frequency  redundancy  such  as 
"Quantized  Frequency  Modulation"  (QFM). 

(5)  Airborne  navigation  and  direction 
finding  equipment  having  any  of  the 
following  characteristics: 
(i)  Pressurized  throughout, 
(ii)  Rated  for  continuous  operation  over  a 
range  of  ambient  temperatures  extending 
from  below  minus  55°  C  to  above  plus  55°  C, 
(iii)  Frequency  modulated  radio  altimeters 
which  have  been  in  normal  civil  use  for  less 
than  one  year, 
(iv)  Pulse  modulated  radio  altimeters, 
(v)  Is  not  in  conformity  with  ICAO 
standards  or  provides  a  function  exceeding 
those  resulting  from  such  standards, 

(vi)  Is  designed  to  make  use  of  hyperbolic 
grids  at  frequencies  greater  than  3  MHz,  and/ 
or 

(vii)  Direction  finding  equipment  operating 
at  frequencies  greater  than  5  MHz,  other  than 
equipment  designed  for  search  and  rescue. 

(6)  Airborne  radar  having  any  of  the 
following: 

(i)  In  normal  commercial  service  for  less 
than  one  year,  and/or 

(ii)  Specially  designed  for  use  other  than  as 
a  commercial  weather  radar, 


(iii)  Incorporating  any  digital  signal 
processing  technique  used  for  automatic 
target  tracking,  or  having  a  facility  for 
electronic  tracking. 

Interpretations  21-23 

(Reserved] 

Interpretation  24:  Chemicals 

The  commodities  listed  below  require  a 
validated  license  for  export  to  Country      ^ 
Groups  S  and  Z. 

Organic  chemicals 

Acenapthene 

Acenapthenequinone 

Acetal 

Acetaldehyde 

Acetamide 

3-Acetamido-4  hydroxybenzene-arsonic  acid 

2-Acetamidoethyl  (p-chlorophenyl)  (m- 

trifluoro  methyl  phenoxy)  acetate 
Acetanilide 
Acetic  acid 
Acetic  anhydride 
Acetin 

Acetoacetic  acid 
Acetobromopropyl  lactate 
Acetone 

Acetone  cyanohydrin 
Acetonitrile 
Acetonylacetone 
Acetophenetidin 
Acetophenone 
Acetoxime 
Acetylacetone 
para-Acetylaminophenol 
para-Acetylaminophenyl  salicylate 
Acetyl  chloride 
Acetylene  tetrabromide 
N-Acetyleneuraminic  acid 
Acetylhistamine 
N-Acetyl-L-tyrosine 
N-Acetyl-L-tyrosine  ethyl  ester 
Acetylpyridine 
Acetylsalicylic  acid 
Acetyl  triallyl  citrate 
Acetyl  tributyl  citrate 
Acetyl  triethyl  citrate 
Acetyl  tri-2-ethyl  hexyl  citrate 
Aconitic  acid 
Acrolein 
Acrylamide 
Acrylic  acid 
Acrylonitrile 
Actase 
Adenine 
Adenine  sulfate 
Adenosine 

Adenosine-2,3-cyclopho8phate 
Adenosine-3,5-cyclophosphate 
Adenosine-5-diphosphate 
Adenosine-5-monophosphate 
Adenosine-5-triphosphate  disodium 
Adenosine-5-triphosphate  trihydrate 
Adenosyl-L-methionine  iodide 
Adenylic  acid 
Adipic  acid 
Adiponitrile 
Adrenalone 

Adrenalone  hydrochloride 
Agarose 
Alanine 
beta-Alanine 
Aldol 
Alginic  acid 
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Bromotrifluoromethane 

Butabarbital  acid 

Butabarbital  sodium  salt 

Butacaine  sulfate 

1,4  Butanediamine  dihydrochloride 

Butanediol  succinate 

2  :i-Rutane(iione  monoxime 


Calcium  hnoleate 
Calcium  mandelate 
Calcium  phenosulfonate 
Calcium  propionate 
Calcium  salicylate 
Calcium  stearate 
Calcium  succinate 


para-Chloronitrobenzene 

2-Chloro-6-nitrotoluene 

4-Chloro-2-nitrotoluene 

Chloropentafluoroethane 

meta-Chlorophenol 

ortho-Chlorophenol 

para-Chlorophenol 

-.,  .  .       I  _l : 
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Alky]  aryl  phosphute  diphenyl.  2-ethyl  hexvi 

phosphate 
Alky)  dicyclophosphdte 
Ailantoin 
Ailene 
Alloxane 
Ailylamine 
Ally!  bromide 
Ally]  chloride 
Ally!  iodide 
Allyl  isocyanate 
Allyl  isothiocyanate 
N-Aiiyl-morpholine 
Aluminum  acetate 
Aluminum  dihydroxyaminoacetate 
Aluminum  ethylhexoale 
Aluminum  formate  solutions 
Alummum  isopropylate 
Aluminum  lactate 
Aluminum  octoate 
Aluminum  oxyquinolate 
Aluminum  stearate  solution 
Ambrettolide 
Ambutonium  bromide 
N-Amidino  3.5-diamino-6-chlorophyazine 

carboxamide  and  its  salts 
Amino-acctophenone 
Aminoanthraquinone 
p-Aminobenzamidine  HCl 
Aminobenzoic  acid 
para-Aminobenzoic  acid 
2-Amino-l-butanoi 
Aminobutyric  acid 
Aminodiazine 
para-Aminodiethylaniline 
para-Aminodiethylaniline  hydrochloride 
para-Aminodimelhylaniline 
para-Aminodiphenylamine 
2-Aminoethanelhiol 
PTH  (PTC-S-Aminoethyl)  cysteine 
3-(2-Aminoethyl)  indole  hydrochloride 
N-Aminoethylpiperazine 
Aminoethylpyrimidine 
L-Amino-beta-guanidinopropionic  acid 
4-Amino-5-imidazole  carboxamide 
5-Amino-4-imidazole  carboxamide 
Aminoisobutync  acid 
2-Amino-2-methyl-l-propanol 
Aminomethylpyrimidine 
Aminonapthol  sulfonic  and  disulfonic  acids 
O-Aminonilrobenzene 
2-Amino-5-nitrothiazole 
Aminopentamide 
meta-AminophennI 
ortho-Aminophenol 
para-Aminophenol 
ortho-Aminophenol  hydrochloride 
para-Aminophenol  hydrochloride 
2-Amino-l-phenol-4-sulfonic  acid 
Aminophenylacetic  acid 
Aminophylline 
beta-Aminopropionitrile 
2-Aminopyrimidine 
Aminopyrine 
4-Aminosalicylic  acid 
5-Aminosalicylic  acid 
2-Aminothiazolc 

L-3-Aminotyrosine  dihyd-i-ochloride 
Ammonium  acetate 
Ammonium  benzoate 
Ammonium  bitartrate 
Ammonium  ferric  oxalate 
Ammonium  gluconate 
Ammonium  mandelate 
Ammonium  oxalate 
Ammonium  thioglycollate 


Amprolium 

.'\myl  aceialp 

Amy!  aicoho! 

n-Amvl  aUxihol.  primary 

ten- Amy  I  alcohol 

Amylase 

n-Amyi  bromide 

terl-Amyl  bromide 

tert-Amyl  chloridt 

alpha-Amyl  cinnamic  aldehyde 

Amyl  mercaptan 

tert-Am>  1  mercaptan 

Amyl  nitrate 

Amyl  nitrite 

Amyl  salicylate 

Amylopecfm 

Amylose 

orlho-sec-Aniylphenol 

para-tert-Amylphenol 

Amyl  salicylate 

n-Amyl  sebacate 

Amyl  ziram 

Anethole 

Aniline  hydrochloride 

Aniline  oil 

Aniline  salt 

Aniline  sulfate 

Anisic  acid 

Anisic  aldehyde 

ortho-Anisidine 

para-Anisidine 

Anthracene 

Anthraniiic  acid 

Anthraquinone 

Anlhrone 

Antimony  lactate 

Antimony  potassium  tartrate 

Antimony  triacetate 

Antipyrine 

Apiol 

Apoferritin 

Apolysin 

Arabinose 

Arachidic  acid 

Arachidonic  acid 

Arginine 

Arginine  hydrochloride 

Arrhenal 

Asparagine 

Asparagine  hydrate 

Aspartic  acid 

Aubepine 

Aurothioglucose 

5-Azacytidine 

8-Azaguanine 

6-Azathymine 

6-Azauracil 

6-Azauridine 

Azelaic  acid 

d-Azetidine-2  carboxylic  acid 

Azetylcholine  chloride 

1-Aziridineethanol 

Azobenzene 

Azocoll 

Azosulfamide 

Banana  oil 

Barbital 

Barbital  sodium 

Barbituric  acid 

Barium  stxphnate 

Behenic  acid 

Benzaldehyde 

Benzalkonium  chloride 

Benzanthrone 

Benzene 

Benzenesulfonic  acid 


Henzhydrol 

Benzhydroxy'.a.niino  HC! 

R!';:7idi.ne 

Benzi.Jine  suifale 

Benzil 

Benzoguanamine 

Benzoic  acid 

Benzonitrile 

3.3  .4.4'-Benzophenone  iefracarboxylic 

dianhydnde 
Benzotriazole 
Benzotrichloride 
Benzotrifluoride 
N-alpha-Benzoyl-L-argmine  ether  ester 

hydrochloride 
Benzoyl  chloride 
Benzoyl  peroxide 
2-Benzoyl  pyridine 
4-Benzoyl  pyridine 
Benzthiazide 
Benztropin  mesylate 
Benzyl  acetate 
Benzyl  alcohol 
Benzyl  amine 

N-Benzyl-para-amino  phenol 
Benzyl  benzoate 
Benzyl  bromide 
Benzyl  chloride 
Benzyl  cinnamate 
Benzyl  cyanide 
Benzyl  formate 
Benzylidene  acetate 
Benzyl  salicylate 
Benzyl  succinate 

Benzyltriphenylphosphonium  chloride 
Betaine 

Betaine  hydrochloride 
Bilirubin 

2-(4-Biphpnyl)-6  phenyl  benzoxazole 
N,N-Bis-(3-aminopropyl)  methylamine 
2.5-Bis-2-(5-tert-butylbenzaxazolyl)-thiophene 
Bis-f2-dimethylaminoethyl)  ether 
Bis  (2-ethylhexyl)  peroxydicarbonate 
N..\-Bis-(2-hydroxyethyl")  alkylamine 
N..\-Bis-(2-hydroxyethyi)  glycine  sudium  salt 
N.N-Bis  (2-hydroxypropyl)  aniline 
1.4-Bis  |2-(4-methyl-5-phenyloxazolyl)] 

benzene  (methyl  POPOP) 
Bismuth  citrate 
Bismuth  subgallate 
Bismuth  lannate 
Bisphenol  A 

l,4-Bis-2-[5-phenyloxazolyl)  benzene 
N-N-Bis  (trimethylsilyl)  acetamide 
Bis  (trimethylsilyl)  tnfluoroacetdmide 
Bis-triphenylsilyl  chromate 
Bithionol 
Borneol 
Bornyl  acetate 
Bornyl  formate 
Bromelain-Pure 
.\-Bromoacetamide 
Bromoactic  acid 
Bromobenzene 
sym-Bromochloroe  thane 
Bromochlnromethane 
l-Briimn-3-chloropropane 
5-Bromadr'oxyundine 
.\-[2-0rnmoethy!)  phthalimide 
Bromomethylcthyl  ketone 
Bromoform 

Bro.momonochlorodifluoromethane 
alpha-Bromonapthalene 
Bromosuccinic  acid 
-N-Bromosuccinimide 
Bromostvrol 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Rules  and  Regulations 


85947 


Cyclohexane 
Cyclohexanol 
Cyclohexanone 
Cyclohexene 
Cyclohexylamine 

l-Cyclohexyl-3-(2-morpholinoethyl)- 
carbodiimide  metho-p-toluene  sulfonate 


2,5-Debiphenyloxazole 

Dibromodifiuoromethane 

l,3-Dibromo-5,5,-Dimethylhydantoin 

Dibromoethylbenzene 

Dibromomonochlorotrifiuoroethane 

alpha.  beta-Dibromopropionic  acid 

Dibutylamine 


Diethylene  glycol  dibutyl  ether 
Diethylene  glycol  diethyl  ether 
Diethylene  glycol  dimethyl  ether 
Diethylene  glycol  ethyl  ether 
Diethylene  glycol  mono-butyl  ether 
Diethylene  glycol  mono-butyl  ether  acetate 
Diethylene  glycol  mono-ethyl  ether  acetate 
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Bromotrifluoromethane 

Butabarbital  acid 

Butabarbital  sodium  salt 

Butacaine  sulfate 

1,4  Butanediamine  dihydrochloride 

Butanediol  succinate 

Z.3-Butanedione  monoxime 

1 -Butoxyethoxy-2-propanol 

Butoxyfriglycol 

Butyl  acetate 

Butyl  acetyl  ricinoleate 

n-Butyl  acrylate 

tert-Butyl  acrylate 

N-Butyl  alcohol 

n-Butylamine 

tert-Butylamine 

(-)-l-(tert-Butylamino)-3-[(4-morpholino-l,2,5 

thiadiazol-3yl)oxyl-2  propanol  maleate  (1;1) 

and  its  salts 
Butylate  hydroxyanisole 
n-Butyl  benzene 
sec-Butyl  benzene 
tert-Butyl  benzene 
Butyl  benzyl  phthalate 
n-Butyl  Bromide 
sec-Butyl  bromide 
tertiary  Butyl  bromide 
p-tert-Butyl  catechol 
n-Butyl  chloride 
sec-Butyl  chloride 
tert-Butyl  chloride 
6-tert-Butyl-meta-cre8ol 
Butyl-meta-cresol  methyl  ethers 
n-Butyl  diethyl  malonate 
Butylene  glycol 
1,2-Butylene  oxide 
2,3-Butylene  oxide 
Butyl  ether 

tert-Butyl  hydroperoxide 
Butyl  isocyanate 
n-Butyl  lactate 
Butyl  methacrylate 
n-Butyl  myristate 
Butyl  octyl  phthalate 
tert-Butyl  perbenzoate 
di-tert-Butyl  peroxide 
di  (sec-Butyl)  peroxydicarbonate 
Butylphenol 
o-sec-Butyl  phenol 
tert-Butyl  phenol  2,2,4-trimethyl 

dihydroquinoline 
2-(4-t-Butylphenyl)-5-(4-biphenyl)-1.3,4- 

oxdiazole 
Butyl  phthalyl  butyl  glycollate 
n-Butyl  propionate 
tert-Butylquinoline 
Butyl  stearate 
Butyne  diol 
Butyraldehyde 
Butyric  acid 
Butyrolactone 
Cadmium  acetate 
Cadmium  octoate 
Cadmium  salicylate 
Caffeine 

Caffeine  sodium  benzoate 
Calcium  acetate 
Calcium  benzoate 
Calcium  citrate 
Calcium  cyanamide 
Calcium  cyclamate 
Calcium  formate 
Calcium  gluconate 
Calcium  glycerophosphate 
Calcium  lactate 
Calcium  levulinate 


Calcium  hnoleate 

Calcium  mandelate 

Calcium  phenosulfonate 

Calcium  propionate 

Calcium  salicylate 

Calcium  stearate 

Calcium  succinate 

Calcium  tannate 

Calcium  tartrate 

Calcium  undecylenate 

Camphene 

Camphor  (natural  or  synthetic) 

Camphor  bromate 

Camphoric  acid 

Camphorsulfonic  acid 

Camphosulfuric  acid 

Capric  acid 

Caproic  acid 

Caprolactam 

epsilon-Caprolactone 

Caprylic  acid 

Canavanine  sulfate 

N-Carbamoylarsanilic  acid 

Carazole 

Carbinoxamie  antihistamines 

Carbodiimide  (cyanamide) 

Carbon  tetrachloride 

Carbonyl  chloride  (phosgene) 

Carbonyl  cyanide,  m-chlorophenylhydrazone 

Carbosine 

Carboxylic  acid  anhydride 

Carisoprodol  (n-isopropyl-2-methyl-2-propyl- 

1,3-propanediol  discarbamate) 
Carvacrol 
Carvone 
Cedryl  acetate 
Cellulase 
Cerotic  acid 
Cerous  oxalate 
Cetyl  alcohol 
Cetylpyridinium  chloride 
Chloral 

Chloral  formamide 
Chlorbetamide 
Chlorendic  acid 
Chlormrodrin 
meta-Chloroaniline 
ortho-Chloroaniline 
para-Chloroaniline 

Chloroacetic  acid 

Chlorobenzene 

para-Chlorobenzhydrol 

meta-Chlorobenzoic  acid 

ortho-Chlorobenzoic  acid 

para-Chlorobenzoic  acid 

Chlorobenzotriazole 

otho-Chlorobenzotrichloride 

para-Chlorobenzotrichloride 

meta-Chlorobenzotrifluoride 

ortho-Chlorobenzotrifluoride 

para-Chlorobenzotri  fluoride 

l-(p-Chlorobenzoyl)-5-methoxy-2- 
methylindole-3-acetic  acid 

Chlorobiphenyl 

Chlorobutanol 

3'Chloro-4'-(p-chlorophenoxy)-3,5- 
diiodosalicyanilide 

l-Chloro-2,4-dinitrobenzene 

Chlorogenic  acid 

Chlorohydroquinone 

p-Chloromercuribenzoate 

2-Chloro-4-nitraaniline 

4-ChlQro-2-nitroaniline 

4-Chloro-3-nitroaniline 

meta-Chloronitrobenzene 

ortho-Chloronitrobenzene 


para-Chloronitrobenzene 

2-Chloro-6-nitrotoluene 

4-Chloro-2-nitrotoluene 

Chloropentafluoroethane 

meta-Chlorophenol 

ortho-Chlorophenol 

para-Chlorophenol 

p-Chlorophenylalanine 

Chlorophyll,  dry 

Chlorophyll,  solution  in  oil 

Chloroprene 

Chloroquine  base 

Chloroquine  phosphate 

N-Chlorosuccinimide 

6-Chloro-7-8ulfamyl-1.2,4-benzothidiazine-l,l- 

dioxide 
6-Chloro-7-sulfamyl-3,4-dihydro-1.2,4- 

benzothiadiazine-l.l-dioxide 
Chlorothen  citrate  anti-histamines 
Chlorothymol 
alpha-CUorotoluene 
meta-Chlorotoluene 
ortho-Chlorotoluene 
para-Chlorotoluene 
Chlorotrifluoromethane 
Cholesterol 
Cholic  acid 
Choline 

Choline  bitartrate 
Choline  chloride 
Chondroitin  sulfate 
Chromic  acetate 
Chymar 

Chymotripsin,  pure 
Cinnamic  acid 
Cinnamic  alcohol 
Cinnamic  aldehyde 
Citral 

Citrazinic  acid 
Citric  acid 
Citronella 
Cobalt  salts,  n.e.s. 

Cobinamide  cyanide  phosphate  3'-ester  with 
5.6  dimethyl-1-a-D- 

ribofuranosylbenzimidazole  inner  salt 
Cobinamide  hydroxide  phosphate  3'-e8ter 
with  5.6  dimethly-1-a-D- 
ribofuranosylbenzimidazole  inner  salt 

Cocarboxylase 

Colace 

Colchicine 

2.4,6-Collidine  (2.4,6  trimethylpyridine) 

Compound  N  (Conmel)  granulation 

Copper  acetate 

Corticosterone 

Coumarin 

Coumarone 

Creatine 

Creatinine 

m-Cresol 

o-Cresol 

p-Cresol 

Cresotic  acid 

Cresyl  diphenyl  phosphate 

Cresylic  acid 

Crotonic  acid 

Crontonaldehyde 

Cumene 

Cumidine 

Cyanacetamide 

3-Cyanopyridine 

4-Cyanopyridine 

Cyanuric  acid 

Cyanuric  chloride 

Cyclizine  antihistamines 

Cyclocyamine 
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6-L)imethylamino  purine 
2.4-Dimethylaniline 
N,N-Dimethylaniline 
Dimethylbenzenesulfonic  acid 
N.N-Dimethylbenzylamine 
Dimethylbenzyl  carbinol  acetate 
2.S-nimethvl-2.5-bis.  ftert-butvl  oeroxv) 


Djenkolic  acid 

1-Dodecene 

Dodecenylsuccinic  acid 

Dodecenylsuccinic  anhydride 

Dodecylaniline 

Dodecylphenol 

Dulcitol 


Ethyl  estragole  cinnamate 

Ethy  ether 

l-Ethyl-2-|3(l-elhylnapthQ[l,2d)-thiazolin-2- 

ylidene)-2-methyl-propenyl]naptho[l,2d] 

thiazolium  bromide 
Ethyl  fluid 
Ethyl  formate 
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Cyclohexane 

Cyclohexanol 

Cyclohexanone 

Cyclohexene 

Cyclohexylamine 

l-Cyclohexyl-3-(2-morpholinoethyl)- 

carbodiimide  metho-p-toluene  sulfonate 
para-Cyclohexylphenol 
N-Cyclohexyl  para  toluene  sulfonamide 
Cyciopentamine  hydrochloride 
Cyclopentane 
Cyclopentanol 
Cyclopentanone 
Cyclopentene 
Cyclopentyl  bromide 
Cymene 
Cystathionine 
Cysteic  acid 
Cysteine 
Cystine 
Cytidine 

Cytidine-5-dipho3phate  trisodium 
Cytidine-S^monophosphate 
Cytidine-5-monophosphate  hydrate 
Cytidine-3,2-phosphoric 
Cytidine-5- triphosphate 
Cytidine-5-triphosphate  hexahydrate 
Cytidylic  acid 
Cytidylyl  3'-5'  adenosine 
Cytidylyl  3'-5'-cytidine 
Cytidylyl  3'-5'-guanosine 
Cytidylyl  3'-5'-uridine 
Cytosine  beta-d-arabinofuranoiside  HCl 
Cytosine  hemihydrate 
Decahydronapthalene 
l-Decanol 

Dehydroabietylamine 
Dehydroabietylamine  acetic  acid  salt 
Dehydroabietylamine  ethylene  oxide 
Dehydroacetic  acid 
trans-Dehydroandrosterone  acetate 

semicarbazone 
Dehydrocholic  acid 
Dehydrothio-para-toluidine 
Deoxyadenosine 
Deoxyadenosine-5-triphosphate 
Deoxyadenylic  acid 
Deoxycytidine 

Deoxycytidine-5-triphosphate 
Deoxyguanosine 
Deoxyguanosine  monohydrate 
Deoxyguanosine-5-triphosphate 
Deoxyguanylic  acid 
Deoxyinosine 
(Deoxyribonucleic  acid 
Desoxyadenosine  monohydrate 
Diacetone  alcohol 
Diacetyl 

Diallylbarbituric  acid 
Diallyl  maleate 
Diallyl  phthalate 
1.2-Diaminopropane 
1,3-Diaminopropane 
Diaminoazoxytoluene 
L-2,4-Diaminobutyric  acid  hydrochloride 
2,4-Diaminodiphenylamine 
Diamthazole  dihydrochloride 
Diamylphenol 
Dianisidine 

ortho-Dianisidine  dihydrochloride 
Diastase 

Diastatic  enzymes 
Diastefor 

Diazoaminobenzene 
Diazodinitrophenol 
4-(5H-Dibenzo  (a,d)  cycIohepten-5-ylidene)-l- 

methylpiperidine  and  its  salts 


2,5-Debiphenyloxazole 

Dibromodifluoromethane 

l,3-Dibromo-5,5,-Dimethylhydantoin 

Dibromoethylbenzene 

Dibromomonochlorotrifluoroethane 

alpha,  beta-Dibromopropionic  acid 

Dibutylamine 

Dibutylamine  Pyrophosphate 

4,6-Di-tert-butyl-meta-cresoi 

2,6-Di-tert-butyl-para-cresol 

2,6-Di-tert-butyl-alpha-dimethyl-amino-para- 

cresol 
Di-tert-butyl  disulfide 
Dibutyl  fumarate  ~ 

Dibutyl  itaconate 
Dibutyl  maleate 
Dibutyl  phosphate 
Dibutyl  phthalate 
Dibutyl  sebacate 
Dibutyl  tetrachlorophthalate 
Dibutylthiourea 
Dibutyl  tin  compounds 
Dibutyryladenosine 
Dicapryl  adipate 
Dicapryl  phthalate 
Dicapryl  sebacate 
3,4-Dichloroaniline 
Dichlorobenzene 
meta-Dichlorobenzene 
ortho-Dichlorobenzene 
para-Dichlorobenzene 
2,5-Dichlorobenzenesulfonic  acid 
3,3'-Dichlorobenzidine 
3,3'-Dichlorobenzidine  dihydrochloride 
2.4-Dichlorobenzoic  acid 
3,4-Dichlorobenzoic  acid 
2,4-Dichlorobenzoyl  peroxide 
Dichlorodifluoromethane 
Dichlorodiphehyl  sulfone 
Dichloroethylene 
Dichloroethylether 
Dichloroisocyanuric  acid 
Dichloroisopropyl  ether 
[2,3-Dichloro-4-(2-methylene-butyryl) 

phenoxy]  acetic  acid 
2,3-Dichloro-l,4-napthoquinone 
2,6-Dichloro-4-ni  troaniline 
2,4-Dichlorophenol 
Dichloropropane 
Dicumyl  peroxide 
Dicyanodiamide 
Dicyclohexylamine 
Dicyclohexyl  phthalate 
Dicyclomine  hydrochloride 
Dicyclopentadiene 
Dienestrol 
Diethanolamine 
Diethylaluminum  ethoxide 
Diethylaluminum  hydride 
Diethylamine 
Diethylaminoethanol 
meta-Diethylaminophenol 
N,N-Diethylaniline 
Diethylbarbituric  acid 
Diethylbenzene 
Di-(2-ethylbutyl)  phthalate 
Diethylcarbamazine 
Diethylcarbamazine  citrate 
Diethyl  carbonate 
diethyl  chromium  (chromocene) 
Diethylene  dichloride 
Diethylene  glycol 
Diethylene  glycol  adipate 
Diethylene  glycol  bis  (allyl  carbonate) 
Diethylene  glycol-n-butyl  ether 
Diethylene  glycol  dibenzoate 


Diethylene  glycol  dibutyl  ether 

Diethylene  glycol  diethyl  ether 

Diethylene  glycol  dimethyl  ether 

Diethylene  glycol  ethyl  ether 

Diethylene  glycol  mono-butyl  ether 

Diethylene  glycol  mono-butyl  ether  acetate 

Diethylene  glycol  mono-ethyl  ether  acetate 

Diethylene  glycol  mono-methyl  ether 

Diethylene  glycol  mono-methyl  ether  acetate 

Diethylene  glycol  succinate 

Diethylene  triamine 

Di  (2-ethylhexyl)  adipate 

Di  (2-ethylhexyl)  isophthalate 

Di  (2-ethylhexyl)  phosphoric  acid 

Di  (2-ethylhexyl)  phthalate 

Di  (2-ethylhexyl)  sebacate 

Diethyl  ketone 

Diethyl  malonate 

3,3-Diethyl-5-methyl-2,4-piperidinedione 

Diethyl  phosphate 

0,0-Diethyl  phosphorochloridothioate 

Diethyl  phthalate 

Diethylstilbestrol 

Difluoroethane 

Digitalin 

Dihydrocholic  acid  USP 

10,ll-Dihydro-N,N-dimethyl-5H-dibenzo(a,d) 

cycloheptene-delta-5-gamma-propylamine 

and  its  salts 
Dihydrouracil 

1,2-Dihydroxyanthraquinone 
1,4-Dihydroxyanthraquinone 
1,5-Dihydroxyanthraquinone 
1,8-Dihydroxyanthraquinone 
Dihydroxy  diphenyl  sulfone 
dl-3,4-Dihydroxyphenylalanine  levo-3-(3,4- 

Dihydroxyphenyl)-2-methylalanine  and  its 

salts  and  esters 
Dihydroxyuridine-2,3,-monophosphate 
Diiodo-tyrosine 
Diisoamyl  phthalate 
Diisobutylcarbinol 
Diisobutyl  ketone 
Diisobutyl  phthalate 
Diisodecyl  adipate 
Diisodccyl  phthalate 
Diisooctyl  adipate 
Diisooctyl  phthalate 
Diisooctyl  sebacate 
Diisopropanolamine 
Diisopropylamine 
Diisopropyl  benzene 
meta-Diisopropyl  benzene 
para-Diisopropyl  benzene 
Diisopropyl  benzene  hydroperoxide 
Diisopropyl  carbinol 
Diisopropyl  fluophosphates 
Diketene 

2,5-Dimethoxybenzaldehyde 
2,6-Dimethoxybenzoic  acid 
Dimethoxytetraglycol 
Dimethyl  acetal 
Dimethyl  acetamide 
Dimethyl  adipimide  dihydrochloride 
Dimethylallylamine 
Dimethyl  aluminum  chloride 
Dimethyl  aluminum  hydride 
Dimethyl  amine 

para-Dimethylaminobenzaldehyde 
2-Dimethylaminoethanol 
Dimethylaminomethylphenol 
5-Dimethylamino-l-naphthalene  sulfonyl 

chloride 
Dimethylaminopropylamine 
5-(3-Dimethylaminopropylidene)-dibenzo 

(a.d)  (1.4)  cycloheptadiene  pamoate 
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Gluco8e-6-phosphate,  disodium  salt 

Glucuronic  acid 

Glucuronolactone 

Glutamic  acid 

Clutamine 

Glutaraldehyde 

Glutaric  acid 


Hexylresorcinol 

Hippuric  acid 

Histamine 

Histamine  phosphate 

Histidine 

Histidine  hydrochloride 

Homatropine  and  its  salts 


Isoamyl  alcohol,  primary 
Isoamyl  bromide 
Isoamyl  butyrate 
Isoamyl  chloride 
Isoamyl  phthalate 
Isoamyl  valerate 
Isobomeol 
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6-L)imethylamino  purine 
2.4-Dimethylaniline 
N,N-Dimelhylaniline 
Dimethylbenzenesulfonic  acid 
N.N-Dimethylbenzylamine 
Dimethylbenzyl  carbinol  acetate 
2,5-Dimethyl-2,5-bis,  (tert-bulyl  peroxy) 

hexyne-3 
2.5-Dimethyl-2,5-Di  (tert-butyl  peroxy)  hexane 
Dimethyl  dioctadecyl  ammonium  bentonite 
2,5-Dimethyl-2,5-Diperbenzoxyhexane 
2,5-Dimethyl-2,5-Diperoctoxyhexene 
Dimethyl  ether 
Dimethylformamide 
Dimethyl  glyoxime 
Dimethyl  isophthalale 
Dimethyl  itaconate 
Dimethyl  malonate 
2,6-Dimethylmorpholine 
Dimethyl-alpha-napthylamine 
Dimethyl-beta-napthylamine 
N,N-Dimethyl-para-nitrosoaniline 
3,6-Dimethyl-3-octanol 
3.7-Dimethyl-l-octanol 
Dimethylolpropionic  acid 
Dimethylphenylbenzyl  ammonium  hydroxide 
Dimethyl  phthalate 
Dimethyl  stearamide 
Dimethyl  sulfate 
Dimethyl  sulfolane 
Dimethyl  sulfoxide 
Dimethyl  terephthalate 

2,4-Dimelhyl  tetrahydrothiophene-l.l-Dioxide 
Dinitrobenzene 
4,4'  Dinitrocarbanilide  and  2-Hydroxy-4.6- 

Dimethyl  pyrimidine  complex 
DiiHtromethylbutylacetophenone 
Dinitronapthalene 
Dinitrophenol 

3,5-Dinitro-o-toluamide  (zoalene) 
Dinitrotoluene 
Dinonyl  phthalate 
Di  (n-octyl,  n-decyl)  adipate 
Di  (n-octyl,  n-decyl)  phthalate 
Dioctyl  phthalate 
Diorgano  siloxanes 
1,4-Dioxane 

Dipentaerythritol  acetate 
Dipentaerythritol  hexabutyrate 
Dipentaerythritol  hexapropionale 
Diphemanil  methyl  sulfate 
Diphenic  acid 
Diphenyl 
Diphenylamine 
Diphenyldichlorosilane 
Diphenylhydantoin  sodium 
Diphenylmethane 

Diphenylmethane  4,4'-Diisocyanate 
2,5-Diphenyloxazole 
Diphenyl  oxide 
Diphenyl  phthalate 
Diphenylsilanediol 
4,4-Diphenylstilbene 
Diphosphopyridine  nucleotide 
Dipropylene  glycol 
Dipropylene  glycol  dibenzoate 
Dipropylene  glycol  methyl  ether 
p-(Dipropylsulfamyl)  benzoic  acid 
alpha,  alpha-Dipyridyl 
2,2-Dipyridylamine 
2.2'-Dithiodibenzoic  acid 
5,5-Dithio-bis-(2-nitrobenzoic  acid) 
Dithiothreitol  (cleland's  reagent) 
Ditridecyl  phthalate 
Diundecyl  phthalate 
Divinyl  benzene 


Djenkolir  acid 

1-Dodecene 

Dodecenylsuccinic  acid 

Dodecenylsuccmic  anhydride 

Dodecylaniline 

Dodecylphenoi 

Dulcitol 

Durene 

1-Eicosanol 

Elaidic  acid 

Epichlorhydrin 

Epinephrine 

Ergosterol 

Erucic  acid 

Erythorbic  acid 

Erythrityl  tetranitrate 

Ethanolamine 

Ethanolformamide 

Ethoheptazine 

Ethoheptazine  citrate 

P-((p-Ethoxybenzylidene)-amino]  benzonitrile 

2-Ethoxy-3.4-dihydro-2H-pyran 

Ethoxy  triglycol 

Ethyl  acetate 

Ethyl  acetoacetate 

Ethylacetylene 

Ethylacrylate 

Ethylalcohol 

Ethyl  aluminum  dichloride 

Ethyl  aluminum  sesquichloride 

Ethyl  amine 

Ethyl  amyl  ketone 

N-Ethyl  aniline 

ortho-Ethyl  aniline 

Ethyl  benzene 

Ethyl  benzoate 

Ethyl  bromide 

2-Ethylbutyl  acetate 

2-Ethylbutyl  alcohol 

Ethyl  butyl  ketone 

2-Ethyl-2-butylpropanediol-l,3 

2-Ethylbutyraldehyde 

Ethylbutyrate 

2-Ethylbutyric  acid 

Ethylchloride 

Ethylchloroacetate 

Ethylchlorocarbonate 

Ethylcyanoacetate 

Ethylene  carbonate 

Ethylene  chlorohydrin 

Ethylene  cyanohydrin 

Ethylenediamine 

Ethylenediamine  dihydroiodide 

Ethylenediamine  tetraacetic  acid 

Ethylene  dibromide 

Ethylene  dichloride 

Ethylene  glycol 

Ethylene  glycol  n-butyl  ether 

Ethylene  glycol  diacetate 

Ethylene  glycol  dibutyl  ether 

Ethylene  glycol  ethyl  ether 

Ethylene  glycol  methyl  ether 

Ethylene  glycol  monoacetate 

Ethylene  glycol  monobutyl  ether 

Ethylene  glycol  monobutyl  ether  acetate 

Ethylene  glycol  monohexyl  ether 

Ethylene  glycol  monomethyl  ether 

Ethylene  glycol  monomethyl  ether  acetate 

Ethylene  glycol  monoethyl  ether  acetate 

Ethylene  glycol  phenyl  ether 

Ethylene  glycol  succinate 

Ethylene  glycol  tetrachlorophthalate 

Ethyleneimine 

Ethylene  maleic  anhydride 

Ethylene  oxide 

Ethylene  thiourea 


Ethyl  estragole  cinnamate 

Ethy  ether 

l-Ethyl-2-[3(l-elhylnaptho[l,2d)-thiazolin-2- 

ylidene)-2-methyl-propenylJnaptho[l,2d] 

thiazolium  bromide 
Ethyl  fluid 
Ethyl  formate 
2-Ethyl-hexaldehyde 
2,2'-(2-Ethylhexamido)  diethyl  Di(2-Ethyl 

hexoate) 
2-Ethylhexanediol-l,3 
2-Ethylhexoic  acid 
2-Ethylhexyl  acetate 
2-Ethylhexyl  acrylafe 
2-Ethylhexyl  alcohol 
2-Ethylhexyl  isodecyl  phthalate 
Ethyl  Hydrogen  sulfate 
5-Ethylidene-2-norbornene 
Ethyl  iodoacetate 
Ethyl  lactate 
Ethyl  malonate 
Ethyl  mercaptan 
N-Ethylmorpholine 
Ethylnitrite 
Ethyl  orthoacetate 
Ethyl  phenylacetate 
Ethyl  phthalyl  ethyl  glycollate 
Ethyl  silicate 
Ethyl  sulfide 
Ethyl  stearate 
Ethyl  thioethanol 
N-Ethyl  para-toluenesulfonamide 
Ethyl  vanillin 
Eucatropine  hydrochloride 
Eugenol 
Exol 

Fenchone 

Ferric  ammonium  citrate 
Ferric  ammonium  oxalate 
Ferric  glycerophosphate 
Ferrous  gluconate 
Ferrous  oxalate 
Ferulic  acid 
Ficin,  pure 
Fluoranthene 
Fluorescein 
9-Fluoro-ll  beta,  17,21-trihydroxy-16a- 

methylpregna — l,4-diene-3,20  dione  and  its 

salts  and  esters 
dl-p-Fluorophenylalanine 
5-Fluorotryptophan 
6-Fluorotryptophan 
5-Fluorouracil 
Folic  acid 
Formaldehyde 
Formamide 
Formic  acid 
Fructose 

Fructose-l,6-diphosphate  sodium  salt 
Fructose-1-phosphate 
D-Fucose 
L-Fucose 
Fumaric  acid 
Furan 

Furazolidone 
Furfural 

Furfuryl  alcohol 
Furfuryl  mercaptan 
Galactose 
Gallic  Acid 
Gentiobiose 
Geranyl  cinnamate 
Gluconic  acid 
Glucono-delta-lactone 
D-Glucosamine 
Glucose,  pharmaceutical 
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Linalyl  acetate 
Linoleic  acid 
Linolinic  acid 
Linalyl  acetate 
Lithium  benzoate 
Lithium  salts 
Lutidine 


Methylaluminum  sesquichloride 

Methylamine 

Methylamyl  acetate 

Methyl  amyl  alcohol 

Methyl-n-amyl  carbinol 

Methyl  amyl  ketone 

N/Methylaniline  (monomethylaniline) 


Methyl  palmitate 

Methyl  palmitoleate 

Methylparaben 

2-Methylpentaldehyde 

2-Methyl-l-pentanol 

3-Methyl-l-pentyn-3-ol 

Methylphenyldichlorosilane 


..1   n I: 
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Gluco8e-6-phosphate,  disodium  salt 

Glucuronic  acid 

Glucuronolactone 

Glutamic  acid 

Clutamine 

Glutaraldehyde 

Glutaric  acid 

Glutaric  anhydride 

Glutaronitrile 

Glutathione 

Glycerin 

Glycerol  monooleate 

Glycerophosphates 

Glycerophosphoric  acid  and  salts 

Glyceryl  monostearate 

Glyceryl  tri-(acetyl  ricinoleate) 

Glyceryl  tributyrate  (tributyrin) 

Glycidyl  acrylate 

Glycine 

Glycylglycine 

Glycocholic  acid  (cholylglycine) 

Glyoxai 

Guaiacol 

Guaiacol  carbonate 

Guaiacol  glyceryl  ether 

Guaiamar 

Guanidine 

gamroa-Guanidinobutyric  acid 

Guanidinopropionic  acid 

Guanine 

Guanosine 

Guanosine-2,3-cycIic 

Guanosine-3,5-cyclic  phosphate 

Guanosine  dihydrate 

Guanosine-5-diphosphate 

Guanosine-5-monophosphate 

Guanosine-5-triphosphate 

Guanosine-5'-triphosphate  trilithium 

tetrahydrate 
3-Guanylic  acid 
5-Guanylic  acid 
Guanylyl-3,5-adenosine 
Guanylyl-3,5-cytidine 
Guanylyl-3',-5'-guanosine 
Guanylyl-3',5'-uridine 
Heliotropine 

Hemimellitene  (1,2,3-trimethylbenzene) 
Hemin  (chlorohemin;  hemin  chloride) 
Heparin  sodium  (heparin] 
n-Heptadecanoic  acid 
n-Heptadecanol 
Heptafluorobutyric  acid  (perfluorobutyric 

acid] 
n-Heptanoic  acid 
1-Heptanol 
Heptylic  acid 
Hexachlorobenzene 
Hexachlorocyclopentadiene 
Hexachloroethane 
n-Hexadecane 
1-Hexadecanol 

Hexa-2-ethylbutoxydisiloxane 
Hexafluoroacetone 
Hexahydrobenzoic  acid 
Hexahydrophthalic  anhydride 
Hexamethonium  chloride 
Hexamethylene  diammonium  adipate  (nylon 

salt) 
Hexamethylenediamine 
Hexamethyleneimine 
Hexamethylenetetramine 
1-Hexanol 
Hexestrol  NNR 
n-Hexyl  bromide 
n-Hexyl  chloride 
Hexylene  glycol 


Hexylresorcinol 

Hippuric  acid 

Histamine 

Histamine  phosphate 

Histidine 

Histidine  hydrochloride 

Homatropine  and  its  salts 

Homocystine 

Homoserine 

Hyaluronidase 

Hydantoin 

(-]-l-a-Hydrazino-3,4-dihydroxy-a-mefhyl- 
hydrocinnamic  acid  monohydrate 

Hydrazobenzene 

Hydrindantin,  including  hydrated  forms 

Hydrocholin 

Hydrolase  powder 

Hydroorotic  acid 

Hydroquinone 

Hydroquinone  monobenzyl  ether 

Hydroxyacetic  acid 

meta-Hydroxybenaldehyde 

para-Hydroxybenzaldehyde 

meta-Hydroxybenzoic  acid 

ortho-Hydroxybenzoic  acid 

para-Hydroxybenzoic  acid 

3-Hydroxy-2-butanone 

dl-Hydroxybutyric  acid  sodium  salt 

p-Hydroxychlorobenzene 

Hydroxycitronella 

2-Hydroxy-4n  dodecyloxybenzophenone 

Hydroxyethyl  cellulose 

Hydroxyethylethylenediamine 

N-Hydroxyethylpiperazine 

N-2-Hydroxyethylpiperazine-N'-2'- 
ethanesulfonic  acid 

Hydroxylapatite 

Hydroxyzine  hydrochloride 

Hydroxymethyl  6-(2-amino-2- 
phenylacetamido)-3,3-dimethyl-7-oxo-4- 
thia-1-azabicylo  (3,2,0]  heptane-2- 
carboxylate  pivalate  and  its  salts  and 
esters 

5-Hydroxymethylcytosine 

5-Hydroxymethyl  deoxyuridine 

3-Hydroxy-2-napthoic  acid 

2-Hydroxyphenylmercuric  chloride 

Hydroxyproline 

Hydroxyquinoline  and  oxyquinoline  anti- 
infective  agents 

Hydroxystearic  acid 

5-Hydroxytryptophan 

3-Hydroxytyramine  hydrochloride 

Hydroxyzine 

Hypoxanthine 

3-3'-Iminobispropylamine 

Iminodiacetonitrile 

Indene 

Indole 

3-Indoleacetic  acid 

3-Indolebutyric  acid 

Indolyl-3  acetyl-L-aspartic  acid 

Indomethacin 

Inosine 

Inosine-5'-diphosphate 

Inosine-5'-monophosphate 

Inosine-5'-triphosphate 

Inosinic  acid 

alpha-Iodoacetamide 

5-Iododeoxyuridine 

Iodoform 

lonones 

Irisone  ketone 

Iron  protoxalate 

Iron  sodium  oxalate 

Isatoic  anhydride 


Isoamyl  alcohol,  primary 

Isoamyl  bromide 

Isoamyl  butyrate 

Isoamyl  chloride 

Isoamyl  phthalate 

Isoamyl  valerate 

Isobomeol 

Isobutene 

Isobutyl  acetate 

Isobutyl  acrylate 

Isobutyl  alcohol 

Isobutyl  allyl  barbituric  acid 

Isobutylamine 

Isobutyl  benzene 

Isobutyl  benzoate 

Isobutyl  bromide 

Isobutyl  chloride 

Isobutyl  methacrylate 

Isobutyl  phenyl  acetate 

Isobutyl  quinoline 

N-Isobutylundecyleneamide 

Isobutyraldehyde 

Isobutyric  acid 

Isobutyronitrile 

dl-Isocitrate  trisodium 

Isoctyl  thioglycolate 

Isodecanol  .^^L 

Isoeugenol  ** 

Isoleucine 

Isoniazid 

Isooctyl  alcohol 

Isooctyl  isodecyl  phthlate 

Isopentanoic  acid 

Isophorone 

Isophthalic  acid 

Isopropenyl  acetate 

Isopropyl  acetate 

Isopropyl  alcohol  (isopropanol] 

Isopropyl  ethyl  thionocarbamate 

Isopropylamine 

Isopropyl  bromide 

Isopropyl  chloride 

Isopropyl  ether 

Isopropyl  iodide 

Isopropyl  palmitate 

Isopropyl  phenol 

Isopropyl  2-(4  thiazolyl]-5-benziniidazole 

carbamate 
Isosafrole 
Itaconic  acid 
beta-Ketoglutaric  acid 
Khellin 

Kinetin-6-furfurylaminopurine 
Kojic  acid 

Lactic  acid  and  salt(s) 
Lactonitrile 
Lanthionine 
Laurie  acid 
Lauroyl  peroxide 
Lauryl  alcohol 
Lauryl  aldehyde 
Lauryl  chloride 
Lauryl  mercaptan 
Lead  acetate 
Lead  formate 
Lead  maleate  tribasic 
Lead  stearate 
Lead  styphnate 
Lead  tetraacetate 
Lecithin,  n.e.c. 
Leucine 

Leucenol  leucenine 
Levulinic  acid 
Lignoceric  acid 
D-Limonene 
Linalool 
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Nithiazide 

meta-Nitroaniline 

ortho-Nitroaniline 

para-Nitroaniline 

meta-Nitroanisole 

ortho-Nitroanisole 

nara-Nitroanisole 


Palmitoleic  acid 

Palmitoyl  chloride 

Pancreatin 

Papain 

Paradichlorobenzene 

Paraffin,  chlorinated 

Paraformaldehvde 


N-Phenyl-alpha-napthylamine 

N-Phenyl-beta-napthylamine 

Phenylneopentyl  phosphite 

Phenyl  nerol 

o-Phenyl  phenol 

N-Phenylpiperazine 

Phenvlorooanolamine 
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Linalyl  acetate 

Linoleic  acid 

Linolinic  acid 

Linalyl  acetate 

Lithium  benzoate 

Lithium  salts 

Lutidine 

2.4-Lutidinic  acid 

Lysine 

Lysine  hydrochloride 

Lysozyme 

D-Lyxose  < 

Magnesium  benzoate 

Magnesium  citrate 

Magnesium  citrate,  dibasic 

Magnesium  p-fdipropylsulfamoyl)  benzoate 

Magnesium  glycerophosphate 

Magnesium  salicylate 

Magnesium  stearate 

Magnesium  sulfate 

Magnesium  oxyphenyl  arsenate 

Maleic  acid 

Maleic  anhydride 

Malic  acid 

Malonic  acid 

Malt  diastase 

Maltose 

Mandelic  acid 

Manganese  acetate 

Manganese  citrate 

Manganese  glycerophosphate 

Mannitol 

D-Mannose 

Margaric  acid 

Meclizine 

Melamine 

Melissic  acid 

Menadione  (2-methyl-l,4-naphthoquinone) 

para-Menthane  hydroperoxide 

Menthol 

Mephentermine 

Mephentermine  sulfate 

Mercaptobenzothiazole 

Mercaptoethanol 

beta-Mercaptopropionic  acid 

6-Mercaptopurine 

Mercuric  acetate 

Mercuric  salicylate 

Mesityl  oxide 

Mesitylene  (1,3,3-trimethylbenzene) 

Metamine  (trolnitrate  phosphate) 

Metanilic  acid 

Methacrylic  acid 

Methacrylonitriie 

Methallyl  chloride 

Methanesulfonyl  chloride  (mesy!  chloride) 

Methantheline  bromide 

Methapyralene  antihistamines 

Methenamine  anti-infective  agents 

Methionine 

Methionine  hydroxy  analogue 

Methionine  sulfone 

Methoxyphenamine  hydrochloride 

Methoxytriglycol 

Methoxytriglycol  acetate 

Methyl  acetate 

Mpthyl-4-acetamido-2-ethnxy  benzoate 

Methyl  acetanilide 

.Methyl  acetone 

Methyl  acetophenonn 

Methyl  acetylene 

Methyl  acetyl  ricinolunte 

Methyl  acrylate 

Methyl  alanine 

Methylallyl  alcohol 

Methylaluminum  sesquibromide 


Methylaluminum  sesquichloride 

Methylamine 

Methylamyl  acetate 

Methyl  amyl  alcohol 

Methyl-n-amyl  carbinol 

Methyl  amyl  ketone 

N/Methylaniline  (monomethylaniline) 

alpha-Methylanthracene 

Methyl  antranilate 

Methyl  anthraquinone 

Methyl  arachidate 

alpha-Methylbenzyl  alcohol 

alpha-Methylbenzyl  ether 

Methyl-bicycio  (2.2.1)  heptene-2,3- 

dicarboxylic  anhydride  isomers 
2-Methyl-l-butanol 
Methyl  butynol 

Methyl  caproate  (methyl  hexanoate) 
Methyl  chavicol 
Methyl  chloride 
Methyl  cinnamate 
Methylcyclohexane 
Methylcyclohexanol 
.Methylcyclohexanol  acetate 
Methylcyclohexanone 
Methylcyclopenlane 
N-Methyl-5H-dibenzo  (a,d)  cycloheptene-5- 

propyl-amine  and  its  salts 
Methyl  dichloroacetate 
Methyldiethanolamine 

Methyl  di-hydrogenated  tallow  tertiary  amine 
Methylelaldate 

N.NMeth\  lene  bisacrylamide 
Methylene  blue 
Methylene  bromide 
Methylene  chloride 
Methylene  iodide 
N-Methylethanolamine 
2-Methyl-2-ethyl-1.3-dioxolane 
Methylethylketone 
Methylethylketone  and  cyclohexanone 

peroxide 
Methylethylketone  peroxide 
2-Methyl  5-ethylpyridine 
N-Methylglucamine 
Methyl  glutamate 
Methyl  glycolate 
Methyl  heneicosanoate 
Methyl  heptine  carbonate 
Methyl  hexyl  ketone 
Methyl  histidine 
lylethyl  alpha-hydroxy  behenafe 
Methyl  alpha-hydroxy  eicosanoate 
Methyl  alpha-hydroxy-lignocerate 
Methyl  alpha-hydroxy  myristate 
Methyl  alpha-hydroxy  palmitate 
Methyl  alpha-hydroxy  stearate 
Meth\linoacctaldehyde 
.Methyl  iodide 
Methyl  ionone 
Melhy!  isoamyl  ketiine 
Methvl  isobutyl  ketone 
Methyl  isopropenvi  ketone 
Methyl  lauratc 
Methyl  linoleattj 
Methyl  linolen.ite 
Methyl  mercaptan 
Methyl  meth.icrylate  monomer 
N-Melhyl  morpholine 
Methyl  mynsldte 
alpha-Melhylnapthalene 
be  til -Me  thy  Inapt  ha  lene 
(l-Mcthyl-.5-ir.tr  !niidazol-2-yl)methyl 

carbamate 
Methyl  nonadecanoate 
Mefhvl  ole;ite 


Methyl  palmitate 

Methyl  palmitoleate 

Methylparaben 

2-Methylpentaldehyde 

2-Methyl-l-pentanol 

3-Methyl-l-pentyn-3-ol 

Methylphenyldichlorosilane 

3-Methyl-l-phenyl-2-pyrazolin-5-one 

n-Methyl-o-phenylenediamine 

dihydrochloride 
Methyl  phthalate 
Methyl  phthalyl  ethylglycollate 
N-Methylpiperazine 
2-Methyl  piperidine 
Methyl  propyl  ketone 
n-Methyl-2-pyrrolidine 
Methyl  salicylate 
Methyl  stearate 
alpha  Methyl  styrene 
N-Methyltaurine  and  aqueous  solutions 
N-Methyltaurine  slurry 
Methyl  tricosanoate 
Methyl  tridecanoate 
dl-5-Methyl-tryptophan-2,5-hydrate 
beta-Methylumbelliferone 
2-Methyl-5-vinyIpyridine 
Mimosine 
Monobutylamine 
Monochlorodifluoroethane 
Monochlorodifluoromethane 
Monoethanolamine 
Monoethylamine 
Monoisopropanolamine 
Monopentaerythritol  diacetate  dibutyrate 
Monopentaerythritol  tetrabutyrate 
Monosodium  glutamate 
Montanic  acid 
Morpholine 
Musk  ambrette 
Musk  ketone 
Musk  xylene 
Myristic  acid 
Myristoleic  acid 
Myristyl  alcohol 
Myristyl  bromide 
Nalidixic  acid 
Naphazoline  hydrochloride 
Napthalene 

Napthalenesulfonic  and  disulfonic  acids 
Napthionic  acid 
alpha-Napthol 
beta-Napthol 
Napthol  sulfonic  and  disulfonic  acids  and 

salts 
1,2-Napthoquinone 
1,4-Napthoquinone 
alpha-Napthylamine 
beta-Napthylamine 
Napthylamine  sulfonic,  disulfonic  and 

trisulfonic  acids 
2-Napthyl  benzoate 
Napthyl  ethyl  ether 
Napthyl  methyl  ether 
2-(l-Napthyl)-5-phenyl  oxazole 
Neopentyl  glycol 
Neopentyl  glycol  adipate 
Neopentyl  glycol  sebacate 
Neopentyl  glycol  succinate 
Neotndecanoic 
Nerol 
Nialamide 
Nicarbazin 
.Nickel  acetate 
Nickel  formate 
Nikethamide 
Ninhydrin 
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Nithiazide 

Palmitoleic  acid 

N-Phenyl-alpha-napthylamine 

meta-Nitroaniline 

Palmitoyl  chloride 

N-Phenyl-beta-napthylamine 

orlho-Nitroaniline 

Pancreatin 

Phenylneopentyl  phosphite 

para-Nitroaniline 

Papain 

Phenyl  nerol 

meta-Nitroanisole 

Paradichlorobenzene 

o-Phenyl  phenol 

ortho-Nitroanisole 

Paraffin,  chlorinated 

N-Phenylpiperazine 

para-Nitroanisole 

Paraformaldehyde 

Phenylpropanolamine 

3-Nitrobenza!dehyde 

Paraldehyde 

Phenyl  propylacetate 

Nitrobenzene 

Pelargonic  acid 

Phenyl  salicylate 

n-Nitrobenzenesulfonyl  chloride 

dl-Penicillinamine  acetone 

Phenyl  sulfide  (diphenyl  sulfide) 

p-Nitrobenzenesulfonamide 

Penicillinase 

Phenyl  sulfone  (diphenyl  sulfone) 

meta-Nitrobenzoic  acid 

Pepsin 

Phenyl  sulfoxide  (diphenyl  sulfoxide) 

ortho-Nitrobenzoic  acid 

Pepsin,  spongy 

Phenyl  trichlorosilane 

para-Nitrobenzoic  acid 

Pentachloroelhane                             "* 

alpha-Pinene 

meta-Nitrobenzoyl  chloride 

Pentadecylic  acid 

beta-Pinene 

para-Nitrobenzoyl  chloride 

Pentaerythritol 

Phloroglucinol 

ortho-Nitrobiphenyl 

Pentaerythritol  tetrastearate 

Phosphatase,  alkaline 

meta-Nitrochlorobenzene 

Pentamethylene  dibromide 

Phosphate  diethylacetal 

ortho-Nitrochlorobenzene 

Pentane  diol 

Phosphatidyl  inositol 

para-Nitrochlorobenzene 

2,4-Pentane  dione 

Phosphatidyl  serine 

Nitroethane 

Pentanol 

2-Phosphoenol  pyruvic  acid 

Nitrofurantoin 

2-Penlanol 

2-Phosphoglyceric  acid 

Nitromersol 

3-Pentanol 

o-Phospho-dl-serine 

Nitromethane 

Pentazocine 

Phthalamide 

l-Nitronapthalene 

Pentobarbital  sodium 

Phthalic  acid 

para-Nitrophenetole 

Pentobarbituric  acid 

Phthalic  anhydride 

Nitrophenide 

Peracetic  acid 

ortho-Phthalimide 

meta-Nitrophenol 

Perchloroethylene 

Phthalonitrile 

ortho-Nitrophenol 

Perchloropentacyclodecane 

Phthaloyl  chloride 

para-Nitrophenol 

Perpinyl  acetate 

Phytol 

p-Nitrophenyl-B-D-glucuronide 

Phenacetin 

alpha-Picoline 

p-Nitrophenyl  phosphate 

Phenanthrene 

beta-Picoline 

p-Nitrophenyl-thymidine-5-phosphate 

Phenanthrenequinone 

gamma-Picoline 

N-Nitrosodiphenylamine 

Phenazine 

Picramic  acid 

beta-Nitrostyrene 

ortho-Phenetidine 

Picric  acid 

meta-Nitrotoluene 

para-Phenetidine 

Pimelic  acid 

orfho-Nitrotoluene 

Phenetsal 

d-Pipecolic  acid 

para-Nitrotoluene 

Phenhydramine  hydrochloride  antihistamine 

dl-Pipecolic  acid 

Nitroxylene 

Pheniramine  maleate  antihistamines 

1-Pipecolic  acid 

Nonadecylic  acid 

Phenobarbital 

Pipecolic  acid  hydrochloride 

Nonanal 

Phenobarbital  sodium 

d-Pipecolic  anhydride 

n-Nonyl  alcohol 

Phenol 

dl-Pipecolic  anhydride 

Nonyl  bromide 

Phenolphthalein 

1-Pipecolic  anhydride 

1-Nonylene 

Phenolphthalein  glucaronide 

Piperazine 

Nonyl  phenol 

Phenolsulfonephthalein  (phenol  red) 

Piperazine  adipate 

Nordihydroguaiaretic  acid 

Phenosulfonic  acid 

Piperazine  calcium  edetate 

Norleucine 

Phenyl  acetate 

Piperazine  citrate 

Norvaline 

Phenyl  acetic  acid 

Piperazine  dihydrochloride 

Nucleosides 

Phenyl  aceticaldehyde 

Piperazine  hexahydrate 

Nucleotides  or  mono  nucleotides 

Phenylalanine 

Piperidine 

l-Octadecanol 

Phenyl-2-amino-5-napthol-7-sulfonic  acid 

Piperonal 

Octafluorocyclobutane 

Phenyl-2-aimino-8-napthol-6-sulfonic  acid 

Pivaloyloxymethyl-D-a-aminobenzyl 

Octanoic  acid 

N-Phenylanthranilic  acid 

penicillinate 

1-n-Octanol 

Phenylazo  diamino  pyridine 

Polyadenylic  acid 

2-n-Octanol 

1,3,4-Phenyl-biphenyloxadiazole 

Polycytidylic  acid 

n-Octyl  bromide 

Phenylbutazone 

Polyethylene  glycol  dibenzoate 

n-Octyl  chloride 

l-Phenyl-3-carbethoxy-pyrazolone-5 

Polyethylene  glycols 

n-Octyl,  n-decyl  adipate 

Phenyl  carbinol 

Polyethyleneimine 

n-Octyl,  n-decyl  phthalate 

Phenyldiethanolamine 

Polyglycerol 

Octylene  glycol  titanate 

Phenyldimethylpyrazolomethyl  amino 

Polyglycol  distearate 

2  Octyl  iodide 

methane 

Polymeric  isocyanate 

Octyl  phenol 

Phenylephrine  hydrochloride 

Polymethylene  polyphenylisocyanate 

alpha-Olefins 

m-Phenylenediamine 

Polyoxypropylene  triol 

Oleic  acid 

o-Phenylenediamine 

Polypropylene  diols 

Olein  (Triolein,  Glyceryl  trioleate) 

Phenylethanolamine 

Polypropylene  glycol 

Ornithine 

Phenylethyl  acetate 

Polytetramethylene  ether  glycol 

Orotic  acid  (Uracil-6-carboxylic  acid:  6- 

Phenylethyl  alcohol 

Polythiazide 

Carboxyuracil) 

Phenylethyl  barbituric  acid 

Polythiazide,  non-sterile 

Oxalic  acid 

Phenyl  ethyl  salicylate 

Polyuridylic  acid 

Oxamide 

N-Phenyl  glycine 

Polyuridylic  acid  potassium 

Oxphencyclimine 

alpha-Phenyl  glycine 

Pontalin  granulation 

Oxyalkylated  alkylene  glycol 

Phenyl  glycine 

Pontalin  powder 

beta,  beta'-Oxydipropionitrile 

Phenyl  isocyanate 

Potassium  acetate 

Pamaquine  naphthoate 

Phenyl  isothiocyanate 

Potassium  amyl  xanthate 

Palmitelaidic  acid 

Phenyl  magnesium  bromide 

Potassium  biphthalate 

Palmitic  acid 

Phenylmethyl  sulfonyl  fluoride 

Potassium  bitartrate 
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Potassium  chloride 
Potassium  citrate 
Potassium  dichloroisocyanurate 
Potassium  ethyl  xanthate 
Potassium  hexyl  xanthate 
Potassium  oxalate 
Potassium  oxichinolin  sulfonate 
Potassium  salicylate 


Rhodinol 

Ricinoleic  acid  and  salts 

Ristocetin 

Rochelle  salts 

Saccharin 

Saffrole 

Salicin 

Salicylaldehyde 


Stearic  acid 
Stearin 

Stearyl  alcohol 
Stilbestrol 
Strontium  acetate 
Strontium  lactate 
Strontium  oxalate 
Streptokinase 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations         85953 


Thiothixene 

2-Thiouracil 

Thiourea 

Threonine 

Thrombin  topical 

Thromboplastin 

Thymidine  . 


Trifluoroacetic  acid 

Trifluoromonochloroethylene 

Tri-n-hexylaluminum 

Triisobutylaluminum 

Triisohexylaluminum 

Triisopropanolamine 

Trilinolein 


Vinyl  acetate 
Vinyl  benzene  (styrene) 
Vinyl  bromide 
Vinyl-n-butyl  ether 
Vinyl  chloride 
Vinyl-2-chloroethyl  ether 
Vinyl  ether 


85952         Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30. 1980  /  Rules  andRegulations_ 


Potassium  chloride 

Potassium  citrate 

Potassium  dichloroisocyanurate 

Potassium  ethyl  xanthate 

Potassium  hexyl  xanthate 

Potassium  oxalate 

Potassium  oxichinolin  sulfonate 

Potassium  salicylate 

Potassium  tetroxalate 

Proline 

Prominal 

Propargyl  alcohol 

Propargyl  bromide 

Propenyl  guaethol 

Prophenpyridamine  maleate 

beta-Propiolactone 

Propionaldehyde 

Propionic  acid 

Propionic  anhydride 

Propionyl  chloride 

Propiophenone 

d-Propoxyphene  hydrochloride 

n-Propyl  acetate 

n-Propyl  alcohol 

Propyl  amine 

n-Propyl  bromide 

n-Propyl  chloride 

Propylene  carbonate 

Propylene  chlorohydrin 

Propylene  dichloride 

1,2-ft'opylene  glycol 

Propylene  glycol  methyl  ether 

Propylene  oxide 

Propyl  gallate 

Propylhexadrine 

n-Propyl  iodide 

Propylparaben 

Protamine  sulfate 

Protoporphyrin 

Pseudocumene  (1,2,4-trimethylbenzene) 

Pseudocumidine 

Pseudouridine  (salmine) 

[•urine 

Pyramidon 

Pyranisamine  maleate 

F^ene 

Pyridine  (refined) 

3,4-Pyridinecarboxylic  acid 

Pyridium 

Pyrilamine  maleate  (benzal) 

Pyrilamine  maleate  N.N.R. 

Pyrocatechol 

Pyrogallol  acid 

Pyroligneous  acid 

Pyromellitic  acid  and  dianhydrides 

I^ruvic  acid 

I^ruvic  aldehyde 

Quinacrine  hydrochloride 

Quinaldine 

Quinhydrone 

Quinic  acid 

Quinizarin 

Quinoline 

Quinone 

N  '-(2-Quinoxalinyl]  sulfanilamide 

Racephedrine 

Rafrinose 

Rennet 

Rennin 

Resorcinol 

Resorcinol  acetate 

Resorcinol  dimethyl  ether 

Resorcinol  monobenzoate 

alpha-Resorcylic  acid 

beta-Resorcyclic  acid 

Rhamnose 


Rhodinol 

Ricinoleic  acid  and  salts 

Ristocetin 

Rochelle  salts 

Saccharin 

Saffrole 

Salicin 

Salicylaldehyde 

Salicylamide 

Salicylic  acid,  technical  grade 

Salicylic  acid.  USP  grade 

Salol 

Salophen 

Santalol 

Santonin 

SarcGsine 

Sebacic  acid 

Secobarbital  sodium  salicylate 

Selenium  diethylthiocarbonate 

Serine 

Serotonin 

Serotonin  creatinine  sulfate 

Serotonin  creatin  sulfate  complex 

Shikimic  acid  (3,4,5,-trihydroxyl;-l- 

carboxylic  acid) 
Silanes 
Skatole 

Sodium  acetate 
Sodium  allyl  arsenate 
Sodium  para-aminobenzoate 
Sodium  para-aminosalicylate 
Sodium  arsanilate 
Sodium  benzoate 
Sodium  bitartrate 
Sodium  biphthalate 
Sodium-sec-butyl  xanthate 
Sodium  chloride 
Sodium -4-chlorophthalate 
Sodium  citrate 
Sodium  dehydroacetate 
Sodium  diacetate 

Sodium  dibutyl  napthalene  sulfonate 
Sodium  dichloro  isocyanurate 
Sodium  dimethyl-S-sulfo  isophthalate 
Sodium  dodecyl  benzene  sulfonate 
Sodium  erythorbate 
Sodium  formate 
Sodium  gentisate 
Sodium  gluconate 
Sodium  glycolate 
Sodium  isobutyl  xanthate 
Sodium  isopropyl  xanthate 
Sodium  lactate 
Sodium  N-lauroyl  sarcosinate 
Sodium  lignosulfonate 
Sodium  methylate 
Sodium  methyl  siliconate 
Sodium  oxalate 
Sodium  phenolsulfonate 
Sodium  potassium  tartrate 
Sodium  proprionate 
Sodium  saccharin 
Sodium  saccharinate 
Sodium  salicylate 
Sodium  tetroxalate 
Sodium  undecylenate 
Sodium  zirconium  lactate 
Sorbic  acid 
Sorbitol 
Sorbose 

Spermidine  trihydrochloride 
Spermidine  tetrahydrochloride 
Sphingomyelin 

Squalane  _ 

Squalene 
Stannous  2-ethylhexoate 


Stearic  acid 

Stearin 

Stearyl  alcohol 

Stilbestrol  , 

Strontium  acetate 

Strontium  lactate 

Strontium  oxalate 

Streptokinase 

Styrene  oxide 

Suberic  acid 

Succinic  acid 

Succinic  acid  disodium  salt 

Succinic  anhydride 

Succinimide 

Sucrose 

Sucrose  acetate  butyrate 

Sulfanilic  acid 

meta-Sulfobenzoic  acid 

ortho-Sulfobenzoic  acid 

Sulfonamide  drugs 

4,4-Sulfonyldianiline 

4-Sulfophthalic  acid 

Tartar  emetic 

Tartaric  acia 

Taurine 

Terephthalic  acid 

Terephthaloyl  chloride 

para-Terphenyl 

Terpin  hydrate 

Terpineol 

Terpinyl  acetate 

Tetrabutyl  titanate 

Tetrachlorodifluoroe  thane 

sym-Trachloroethane 

Tetrachlorophthahc  acid 

Tetrachlorophthalic  anhydride 

5-Tetradecenoic  acid 

1,1,3,3-Tetraethoxypropane 

Tetraethylene  glycol 

Tetraethylene  pentamine 

Tetraethyl  lead 

Tetrafluoroethylene 

Tetrafluoromethane 

Tetrahydrofuran 

Tetrahydrofurfuryl  alcohol 

Tetrahydrofurfuryl  oleate 

Tetrahydrolinalool 

Tetrahydronapthalene 

Tetrahydrophthalic  anhydride 

Tetrahydropyran-2-methanol 

Tetrahydrothiophene  1,1-dioxide  (sulfolane) 

Tetrahydroxyethylethylenediamine 

Tetrahydrozoline 

Tetrahydrozoline  hydrochloride 

Tetraisopropyl  titanate 

N,N,N,N,-Tetramethyl-l,3-butane  diamine 

Tetramethyldiaminobenzhydrol 

Tetramethyldiaminobenzophenone 

Tetramethyldiaminodiphenylmethane 

N,N,N,N,-Tetramethylene  diamine 

Tetramethyl  lead 

1,1,4,4,-Tetraphenylbutadiene 

Tetraphenyltin 

Tetrapropylene 

Tetrazene 

2-(4'-Thiazolyl)  benzimidazole 

beta-2-Thienylalanine 

2-Thiobarbituric  acid 

Thiodiglycol 

Thiodipropionic  acid 

Thioglycerol 

Thioglycolic  acid 

Thiophene 

alpha-Thiophenealdehyde 

Thiophenol 

Thiosalicylic  acid 
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Thiothixene 

Trifluoroacetic  acid 

Vinyl  acetate 

2-Thiouracil 

Trifluoromonochloroethylene 

Vinyl  benzene  (styrene) 

Thiourea 

Tri-n-hexylaluminum 

Vinyl  bromide 

Threonine 

Triisobutylaluminum 

Vinyl-n-butyl  ether 

Thrombin  topical 

Triisohexylaluminum 

Vinyl  chloride 

Thromboplastin 

Triisopropanolamine 

Vinyl-2-chloroethyl  ether 

Thymidine  . 

Trilinolein 

Vinyl  ether 

Thymidine-3,5-diphosphate 

Trimellitic  acid  and  anhydrides 

Vinyl  ethyl  ether 

Thymidine-5-diphosphate 

Trimethyl  aluminum 

Vinylidene  chloride 

Thymidine-5-monophosphate 

3,4,5-Trimethylcyclohexanol-l 

Vinyl  isobutyl  ether 

Thymidine-5- triphosphate 

Trimethylene  bromide 

Vinyl  methyl  ether 

Thymine  (5-methyluracil) 

Trimethylene  chlorohydrin 

Vinyl  methyl  ketone 

Thymol 

Trimethylene  glycol 

Vinyl  pyridine 

Thymol  blue 

2,6,8-Trimethyl-4-nonanone 

l-Vinyl-2-pyrrolidone 

Thymol  iodide 

2,6,8-Trimethylnonyl-4-alcohol 

Vinyltoluene 

Titanium  potassium  oxalate 

Trimethylolethane 

Wintodon  granulation 

Titanyl  acetylacetonate 

Trimethylolpropane 

Xanthine 

ortho-Tolidine 

2,2,4-Trimethyl-l,3-pentanediol 

Xanthophyll  feed  supplement 

ortho-Tolidine  dihydrochloride 

2,2,4-Trimethyl-l,3-pentanediol  di-isobutyrate 

Xanthosine 

Toluene 

2,2,4-Trimethyl-1.3,  pentanediol  mono- 

Xanthosine-5-phosphate 

Toluene-2,4-diamine 

isobutyrate 

Xanthydrol 

Toluene  diisocyanates,  except  the  2-4  isomer 

2,4,4-Trimethylpentene 

Xylene 

with  85  percent  purity  and  above. 

Tri-2-methylpentylaluminum 

ortho-Xylene 

Toluene  sulfonamide 

2,4,6-Trinitrobenzene  sulfonic  acid 

para-Xylene 

ortho-Toluenesulfonamide 

Trinonylphenyl  phosphite 

Xylenol 

para-Toluenesulfonamide 

Tri-n-octylaluminum 

Xylidine 

ortho-Toluenesulfonic  acid 

Tripalmitin  (Palmitin,  glyceryl  tripalmitate) 

Xylenyl  phosphate 

para-Toluenesulfonic  acid 

Tripelennamine  anti-histamines 

Xylose 

p-Toluenesulfonylchloride 

Triphenyl  phosphate 

Yttrium  salts 

para-Toluene  sulfonyl-L-arginine  methyl 

Triphenyl  phosphite 

Zinc  acetate 

ester,  HCl 

Triphenyl  phosphorus 

Zinc  1,4-phenosulfonate 

o-Toluidine 

Triphosphopyridine  nucleotide 

Zinc  stearate 

Tolyl  acetate 

Tripropylene 

Zinc  undecylenate 

ortho-Tolyl  biguanide 

Tripropylene  glycol  methyl  ether 

para-Tolyl-l-napthyl-amine-8-sulfonic  acid 

Tris-B-chloroethyl  phosphate 

Plastic  Materials  and  Artificial  Resins,  as 

Triacetin 

Tris  (2,3-dibromopropyl)  phosphate 

Follows: 

N-Triacontane  (Melissic  acid) 

Tris  dichloropropyl  phosphate 

Acetal  resins 

Triallyl  cyanurate 

Tris  (hydroxymethyl)  aminomethane 

Acrylic  acid  esters 

Tribromoacetic  acid 

Trixylenyl  phosphate 

Acrylic  polymers 

Tribromoethanol 

Trypsin  powder 

Acrylonitrile-butadiene-styrene  copolymer 

Tributpxyethyl  phosphate 

Trypsin  pure 

(ABS  resin) 

Tri-n-butyl  aconitate 

Tryptar  trypsin 

Alkyd  resins 

Tributyl  citrate 

Tryptophan 

Amino  resins 

Tributyl  phosphate 

Tyramine 

Ammonium  alginate 

Tributyl  phosphite 

Tyrosine 

Carboxy  vinyl  polymers,  water  soluble  ' 

Trichloroacetic  acid 

Undecalactone 

Cellulose,  chemical  derivatives 

1,2,3-TriQhlorobenzene 

Undecanaldehyde 

Cellulose,  regenerated 

1 ,2,4-Trichlorobenzene 

1-Undecanol 

Chlorendic  alkyd  resins 

1,1,1-Trichloroethane 

2-Undecanol 

Chlorinated  polyether  resins 

Trichloroethylene 

Undecylic  acid 

Composites  or  laminates  n.e.s.,  containing 

Trichlorofluoromethane 

Undecylenic  acid 

polyimides,  polybenzimidazoles. 

Trichloroisocyanuric  acid 

Uracil 

polyimidazopyrrolones,  aromatic 

Trichloromethane  (chloroform) 

Uranine 

polyamides,  polyparxylylenes,  polyimide- 

Trichloromethyl  chloroformate  (diphosgene) 

Urea 

polyamide.  silica,  quartz,  carbon  or 

Trichloropropane 

Urease 

graphite  fibers,  polytetrafluoroethylene, 

Tricresyl  phosphate 

Uric  acid 

polyvinylfluoride,  or  solid  forms  of 

Tridecyl  alcohol 

Uridine 

polychlorotrifluoroethylene 

Tri-n-decylaluminum 

Uridine-5-diphosphate 

Copolymer  of  tetrafluoroethylene  and 

Tridecylic  acid 

Uridine-5-diphosphogalactose 

perfluoroalkyl-vinyl  ether 

2,4,6-Tri(dimethylaminomethyl)  phenol 

Uridine-5-diphosphomannose 

Coumarone-indene  resins 

Triethanolamine 

Uridine-5-monophosphate 

Epoxy  resins,  n.e.s. 

Triethanolamine  titanate 

Uridine-5-triphosphate 

Ethylene  oxide  polymers,  water  soluble  ' 

1,1,3-Triethoxyhexane 

Uridylic  acid 

Ethylene  maleic  anhydride  resins 

Triethyl  aluminum 

Uridylyl-3',5'-cytidine 

Ethylene-propylene 

Triethylamine 

Uridylyl-3',5'-uridine 

Ethylene-vinyl  acetate 

Triethyl  citrate 

n-Valeraldehyde 

Flocculating  agents  ' 

Tri-2-ethylhexyl  phosphate 

Valeric  acid 

Floor  tile  and  flooring,  plastic  or  plastic 

Triethyl  phosphate 

Valine 

composition 

Triethylenediamine 

d  Valine 

Furan  resins 

Triethylene  glycol 

dl  Valine 

High  styrene  resins  masterbatches 

Triethylene  glycol  dibenzoate 

1  Valine 

Hydroxyvinyl  resins 

Triethylene  glycol  di(2-ethylbutyrate) 

Vanadium  ethylate 

Ion  exchange  liquids,  membranes,  and  resins 

Triethylene  glycol  di(2-ethylhexoate) 
Triethylene  glycol  monobutyl  ether 

Vannilin 

Varidase  streptokinase-streptodomase 

'  A  validated  license  is  required  for  export  of 

phosphate 

Veratraldehyde 

these  commodities  to  the  USSR,  Estonia,  Latvia,  and 

Triethylenetetramine 

Vetivert  acetate 

Lithuania. 
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lonomer  resins 

Laminates  (including  metal-clad)  composed 

of  two  or  more  products  included  in 

Commodity  Interpretation  24 
Melamine-formaldehyde  resins 
Mcthacrylic  acid  esters 
Methyl  methacrylate,  n.e.s. 
Modified  natural  resins,  including  ester  gum 


Proteins,  hardened 
Resorcinol-formaldehyde  resins 
Silicone  diffusion  pump  fluids  having  the 

capacity  for  producing  ultimate  pressures 

of  10"'  torr  and  greater 
Silicone  rubber  and  compounds,  n.e.s. 
Sodium  alginate 
Styrene-acrylonitrile  copolymers 


Chlorinated  hydrocarbon  wax  preparations 
Clarifier  for  beer  or  ale 
Clarifying  powder  for  wines 
Collecting  reagents  (preparations]  for 

concentration  of  ores,  metals,  or  minerals 
Compounds  and  mixtures  of  rare  earth 

metals,  yttrium,  or  scandium  n.e.s. 
Composite  solvents,  paint  removers,  thinners, 
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agricultural  chemicals  ^  and  similar 
products  n.e.s.  except  organic  phosphate 
insecticides  and  pesticidal  compounds 
containing  more  than  75  per  cent  by  weight 
of  organic  phosphates. 

Inulin 

Iron  oxide  suspension 

Laundry  sour 


Polyester  of  adipic  acid  and  phthalic  acids 

and  propylene  glycol 
Polymeric  isocyanate 
Polymeric  (modified)-adipic  acid 
Polysaccharides 
Polyvinyl  acetate  emulsion  glues  and 

adhesives 
Potassium  or  sodium  soaps  of  rosins  in  liquid. 


of  polytetrafluoroethylene,  coagulated 
dispersion  grades  only; 
polyvinylidenefluoride;  the  copolymers  of 
tetrafluoreothylene  and 
hexafluoropropylene;  or 
dibromotetrafluoroethane  having  a  purity 
of  99.8  percent  or  less  and  containing  at 
least  25  particles  of  200  microns  or  larger  in 
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lonomer  resins 

Laminates  (including  metal-clad)  composed 
of  two  or  more  products  included  in 
Commodity  Interpretation  24 

Mftlamine-fonnaldehyde  resins 

Methacrylic  acid  esters 

Methyl  methacrylate,  n.e.s. 

Modified  natural  resins,  including  ester  gum 

Natural  rubber,  chemical  derivatives 

Nylon  6,  66,  610.  and  612 

Pentaerythrilol  resins 

Phenol-formaldehyde  adhesive  and  resins 

Phenolic  resins,  n.e.s. 

Phenoxy  resins 

Pipe  and  tubing  made  of,  or  lined  and 
covered  with,  fluororcarbon  polymers  or 
copolymers,  n.e.s. ' 

Polyallomer  resins 

Polyamide  resins,  n.e.s. 

Polybutadiene  resins 

Polybutene  resins 

Polycaprolactone  resins 

Polycarbonate  film,  n.e.s. 

Polycarbonate  resins,  molding  and  extrusion 
forms 

Polychlorotrifluoroethylenem,  solid  forms 

Polydivinylbenzene 

Polyester  resins,  n.e.s. 

Polyester  tapered  filaments 

Polyethylene  film,  sheeting,  laminates  or  wax 
containing  any  boron 

Polyethyleneimine 

Polyethylene,  n.e.s. 

Polyethylene  oxide-based  resins 

Polyethylene  terephthalate  film 

Polyimide-polyamide  resins 

Fully  cured  polyimide  or  polyimide-based 
film,  sheet,  tape,  or  ribbon  having  a 
maximum  thickness  of  10  mils  (0.010  inch 
or  0.254  mm]  whether  or  not  coated  or 
laminated  with  heat-  or  pressure-sensitive 
resinous  substances  of  an  adhesive  nature, 
which  contain  no  fibrous  reinforcing 
materials,  and  which  have  not  been  coated 
or  laminated  with  carbon,  graphite,  metals, 
or  magnetic  substances 

Polymethylpentene  resins 

Polypropylene 

Polystyrene 

Polysulfone  resins,  n.e.s. 

Polyterpene  resins 

Polytetrafluoroethylene,  coagulated 
dispersion  grades  only; 
polyvinylidenefluoride;  the  copolymers  of 
tetrafluoroethylene  and 
hexafluoropropylene;  and 
dibromotetrafluorethane  having  a  purity  of 
99.8  percent  or  less  and  containing  at  least 
25  particles  of  200  microns  or  larger  in  size 
per  100  ml;  and  damping,  dielectric,  or 
flotation  fluids  wholly  made  thereof 

Polytetrafluoroethylene,  nondispersion 
grades 

Polyurethane  resins 

Polyvinyl  acetal  resins 

Polyvinyl  acetate  resins 

Polyvinyl  alcohol 

Polyvinyl  butyral 

Polyvinyl  chloride 

Polyvinylidine  chloride  resins 

Polyvinyl  ether  resins 

Polyvinylfluoride 

Polyvinyl  formal 

Polyvinyl  pyrrolidone 

Potassium  alginate 

Products,  n.e.s.,  made  of  flurorcarbon 
polymers  or  copolymers  ' 


Proteins,  hardened 
Resorcinol-formaldehyde  resins 
Silicone  diffusion  pump  fluids  having  the 

capacity  for  producing  ultimate  pressures 

of  10'*  torr  and  greater 
Silicone  rubber  and  compounds,  n.e.s. 
Sodium  alginate 

Styrene-acrylonitrile  copolymers 
Styrene-butadiene  copolymers 
Sulfonamide-formaldehyde  resins 
Urea-formaldehyde  resins 
Vinylidene  chloride  acrylonitrile  copolymers 
Vulcanized  fiber 

Chemical  preparations  and  compounds. 
misceUaneous  related  materials  and  products, 
n.e.s.,  as  follows: 

Acetone  oil 

Acid  cupric  chromate  solution 

Activated  carbon  for  petroleum  or  chemical 

processing 
Activated  natural  mineral  products 
Additives  for  fuel  oils 
Adhesives  or  cements  containing  polyimides, 

polybenzimidazoles, 

polyimidazopyrrolones,  aromatic 

polyamides,  polyparaxylylenes,  or 

polyimide-polyamide,  n.e.s. 
Albumins,  albuminates,  and  other  albumin 

derivatives 
Alkane  sulfonic  acid;  mixed 
Alkyl  aryl  phosphate 
Alkyl  aryl  phthalate  blend  with  alkyl 

benzene 
Alkyl  benzenes  (detergent  alkylates]  with 

straight-chain  alkyl  groups  containing  8  or 

more  carbon  atoms 
Animal  black,  except  activated 
Articles,  finished,  of  artificial  plastic 

materials,  n.e.s. 
Artificial  graphite,  n.e.s. 
Aryl-modified  butyl  benzyl  phthalate  ester 
Auxiliary  preparations  for  soldering,  brazing, 

or  welding  (fluxes,  powders,  pastes] 

containing  metal  and  other  constituents 
Azeotropic  mixture  of  trifluoromethane  and 

monochlorotrifluoromethane  (R-503) 
Boiler  feed  water  compounds 
Boric  acid  esters 
Brewers'  tank  coating  compounds  pH  Buffer 

salt  and  solution  mixtures 
Calcium  lignosulfate 
Calcium  naphthenate 
Camauba  wax,  micronized 
Calcium  sulfate  impregnated  silica  gel 

adsorbent  carbon  or  graphite  fibers,  n.e.s. ' 
Casein 

Catalysts,  n.e.s. 
Cementing  preparations  not  of  fish,  animal  or 

vegetable  origin,  the  following  only: 

cementing  preparations  for  pyroxylin 

watch  glasses;  film  cement  with  paraffin; 

floor  cement;  floor  patch,  concrete;  iron 

cement;  linoleum  cement  except  rubber; 

linoleum  paste  except  rubber;  polishing 

wheel  cement;  roofing  cement;  running 

board  cement;  soil  pipe  cementing 

preparation;  solder  glue;  automobile  top 

sealer;  wall  board  cementing  preparation; 

thread  lubricant  and  seal  compound; 

acrylic  based  glues,  adhesives,  or  cement; 

and  tire  cut  filler 
Charges  for  fire  extinguishers 
Chemical  compounds  for  manufacturing  ice 

cream 
Chill  proofing  compounds 


Chlorinated  hydrocarbon  wax  preparations 
Clarifier  for  beer  or  ale 
Clarifying  powder  for  wines 
Collecting  reagents  (preparations)  for 

concentration  of  ores,  metals,  or  minerals 
Compounds  and  mixtures  of  rare  earth 

metals,  yttrium,  or  scandium  n.e.s. 
Composite  solvents,  paint  removers,  thinners, 

and  other  similar  products,  n.e.c. 
Concrete  hardeners 
Concrete  plasticizer  compounds 
Concrete  waterproofing  compounds 
Conversion  coating  compounds 
Copper  naphthenate 
Corrosion-inhibiting  compounds 
Cyanoacrylate  adhesives  and  glues 
Dental  impression  compounds  and  modelling 

pastes  in  plates,  sticks,  and  similar  forms 
Dental  plasters  and  preparations 
Dextrins 

Diethyl  chromium  (Chromocene)  in  toluene 
Digestive  enzymes  (Glycerol  Red  Bone 

Marrow) 
Diphenyl  and  diphenyl  oxide  heat  transfer 

mixtures 
N,N-Diphenyl-meta-phenylene-diamine 
N,N-Diphenyl-para-phenylene-diamine 
Dyeing,  taiming,  and  coloring  materials, 

natural  and  synthetic,  n.e.s. 
pH  Electrode  electrolyte  solution  mixtures 
Epoxy-based  adhesives  or  cements 
Essential  oils  and  perfume  materials 
Esters  of  saturated  ahphatic  monohydric 

alcohols  containing  more  than  six  carbon 

atoms  with  adipic  or  azelaic  or  sebacic 

acids 
Esters  of  dibasic  saturated  aliphatic  acids 

combined  with  polyglycols,  where  one  or 

both  of  the  two  constituents  contain  six  or 

more  carbon  atoms,  or  saturated 

monohydric  alcohols  with  dibasic 

saturated  aliphatic  acids  where  both  of  the 

two  constituents  contain  six  or  more 

carbon  atoms 
Esters  of  trimethylol  propane  or  trimethylol 

ethane  or  pentaerythritol  with  saturated 

monobasic  acids  containing  more  than  six 

carbon  atoms 
Explosives  and  pyrotechnic  products,  n.e.s. 
Ferrocerium  and  other  pyrophoric  alloys 
Film  developers" 
Flocculating  agents,  n.e.s.' 
Glues  and  adhesives  of  fish,  animal,  or 

vegetable  origin 
Gluten  and  gluten  flour 
Glyceride  kit  MDT 
Glycerol  stearate 
Glyceryl  tri-(12-hydroxystearate) 
Graphite,  artificial  and  colloidal,  n.e.s. 
Gum  rosin 
Gum  turpentine 
Hat  finishing  powders 
Herbicidal  or  antiplant  preparations,  n.e.s. 
Hydraulic  fluids,  oils,  and  lubricants,  n.e.s. 
Hydrocarbon  N-paraffin  mixes 
Hydrogenated  tallow  primary  amine 
Indicating  pastes 
Ink  conditioners  or  eradicators 
Ink  thinners  for  cellophane  printing 
Inorganic  and  organic  insecticides,  pesticides, 

defoliants,  herbicides,  fumigants. 


agricultural  chemicals  'and  similar 

products  n.e.s.  except  organic  phosphate 

insecticides  and  pesticidal  compounds 

containing  more  than  75  per  cent  by  weight 

of  organic  phosphates. 
Inulin 

Iron  oxide  suspension 
Laundry  sour 
Lead  naphthenate 
Leather  binding  compounds 
Lipstick  bases  and  waxes 
Magnesium  silicate  impregnated  silica  gel 

adsorbent 
Manganese  naphthenate 
Manufactured  fertilizers 
Meat  curing  compounds 
Medicinal  and  pharmaceutical  products  in 

bulk,  in  dosage  form,  or  as  preparations,      , 

mixtures,  or  compounds,  for  human  or 

veterinarian  use,  n.e.s. 
Melamine-formaldehyde  or  Resorcinol- 
formaldehyde  adhesives  and  glues 
Metal  patch  solvents 
Metallic  hardeners  for  cement  floors 
Metanephrine 
Methyl  ethyl  ketone  peroxide  80  percent 

solution  in  dimethyl  phthalate 
Mineral  or  vegetable  waxes,  modified 
Mixture  of  isobutyl  ethers  of  propylene  glycol 

and  its  homologs 
Mixture  of  n-ethyl  ortho  and  paratoluene 

ethyl  sulfonamide 
Mixture  of  ortho  and  para  toluene 

sulfonamides 
Mixtures  or  solutions  containing  two  or  more 

of  any  product  included  in  Commodity 

Interpretation  24 
Molecular  sieves,  loaded 
Molecular  sieves,  not  loaded 
Monoglycerides 
Natural  and  man-made  staple,  tow,  fibers, 

filaments,  yam,  fabrics,  and  made-up 

articles,  clothing,  and  related  products, 

new,  used  or  waste,  n.e.s. 
Nickel  compound  catalysts  and  other 

catalysts,  n.e.s. 
Noncyclic-phosphates  (plasticizers)  n.e.s. 
Nonmetallic  mineral  manufactures,  n.e.s. 
Oil-field  demulsifying  agents' 
Peptones 
Petroleum  and  petroleum  products  natural  or 

synthetic,  n.e.s. 
Photographic  chemicals  and  paper,  n.e.s. 
Photoresist  thinners  and  rinses,  synthetic 

polymer 
Phthalate  plasticizer  incorporating 

coesterified  mixed  alkyl  alcohols  in  the 

range  of  CCCu 
Pickling  preparations  for  metal  surfaces 
Rgments,  inorganic  n.e.s. 
Pine  oil,  except  pine-needle  oil 
Platinum  plating  solutions 
Polyether  triols  of  alkylene  oxides 
Polyethylene  glycol  plus  nitro  (STAP) 
Polyethylene  glycol  reacted  with  2-nitro 

terephthalic  acid  (FFAP] 
Polyethylene  glycol,  solidified 
Polonium  metal,  salts  and  compounds 
Polyester  of  adipic  acid  and  butylene  glycol 


'  A  validated  license  is  required  for  export  of 
these  commodities  to  the  USSR,  Estonia,  Latvia,  and 
Lithuania. 


'A  validated  license  is  required  for  export  of 
phosphate  rocl(  and  processed  phosphatic  fertilizers 
of  all  concentrations  to  the  U.S.S.R. 

'A  validated  license  is  required  for  export  of 
these  commodities  to  the  U.S.S.R.,  Estonia,  Latvia. 
and  Lithuania. 


Polyester  of  adipic  acid  and  phthalic  acids 

and  propylene  glycol 
Polymeric  isocyanate 
Polymeric  (modified]-adipic  acid 
Polysaccharides 
Polyvinyl  acetate  emulsion  glues  and 

adhesives 
Potassium  or  sodium  soaps  of  rosins  in  liquid, 

paste,  or  powder  form 
Prepared  additives  for  petroleum  lubricants, 

n.e.s. 
Prepared  additives  for  synthetic  lubricants 
Prepared  brighteners  and  addition  agents 

used  in  the  following  electroplating 

systems:  antimony,  arsenic,  copper  and 

copper  alloy,  cadmium,  chromium,  gold, 

indium,  iridium,  iron,  lead,  and  lead  alloy, 

nickel,  palladium,  platinum,  rhodium, 

ruthenhim,  silver,  tin  and  tin  alloy,  and 

zinc. 
Prepared  culture  media 
Prepared  anti-knock  compounds,  n.e.s. 
Prepared  glazings,  dressings,  mordants,  and 

sizes 
Prepared  rubber  accelerators  and 

compounding  agents 
Protein  substances,  including  edible  and 

inedible  gelatins 
Putty  powder 
Radioisotopes,  cyclotron-produced  or 

naturally  occurring,  having  an  atomic 

number  3  through  83,  and  compounds  and 

preparations  thereof;  and  stable  isotopes 

and  their  compounds,  n,e,s. 
Radium  and  radium  salts,  alloys,  and 

compounds 
Road  binding  compounds 
Rodenticides,  inorganic 
Rosin  and  resin  acid  derivatives,  except  ester 

gums 
Rubber  compounding  chemicals,  preparations 

and  compounds,  n.e.s. 
Rubber  thread  lubricating  compounds 
Rust-preventive  compounds 
Screening  pastes 
Shark  deterrents 
Shaving  cream  bases 
Silanized  diatomaceous  earth 
Silica-based  refractory  core  coatings 
Silk-stocking  savers,  tablet  form 
Silver  nitrate  impregnated  silica  gel 

adsorbent 
Soda  lime 

Sodium  biphenyl  in  dimethoxyethane 
Solvents,  compounds,  cutting  fluids,  or 

mixtures,  containing  less  than  95  per  cent 

of  Trichlorotrifluoroethane  (R-113)  or 

Dichlorotetrafloroethane  (R-114) 
Starches 

Sulfite  lye,  concentrated 
Talc  paste 
Tall  oil 
Tall  oil  resins 
Terphenyl  resin  plasticizer,  partially 

hydrogenated 
Terpenic  solvents,  n.e.s. 
Tetrapropylene 

Toilet,  polishing  and  cleansing  preparations 
Ultraviolet  light  absorbers 
Urea  formaldehyde  adhesives  and  glues 
Urine  concentrate 
Vegetable  pitch  and  products  based  thereon 

or  op  rosin 
Water  purifiers 
Water  softeners 
Waxes,  greases,  lubricants,  and  damping 

dielectric,  or  flotation  fluids  wholly  made 


of  polytetrafluoroethylene,  coagulated 

dispersion  grades  only; 

polyvinylidenefluoride;  the  copolymers  of 

tetrafluoreothylene  and 

hexafluoropropylene;  or 

dibromotetrafluoroethane  having  a  purity 

of  99,8  percent  or  less  and  containing  at 

least  25  particles  of  200  microns  or  larger  in 

size  per  100  ml. 
Weed  killers,  consisting  primarily  of  boron 

compounds 
Wood  creosote 
Wood  naphtha 
Wood  rosins 

Wood  rosin  liquid  tire  chain  solution 
Wood  tar 
Wood  tar  oils 
Wood  turpentine 

Inorganic  chemicals  elements,  adds,  oxides, 
hydroxides,  peroxides,  and  halogen  salts,  as 
follows: 

Alumina,  n.e.s. 

Antimony  pentoxide 

Antimony  trioxide 

Argon,  except  liquified 

Arsenic  disulfide 

Arsenic,  metallic 

Arsenic  powder 

Arsenic  trichloride 

Arsenic  triiodide 

Arsenic  trioxide 

Artificial  corundum  (fused  aluminum  oxide], 

n.e.s. 
Barium  hydroxide  monohydrate 
Barium  hydroxide  octahydrate 
Barium  hydroxide  pentahydrate 
Barium  oxide 
Barium  peroxide 
Bismuth  trioxide 
Boric  acids,  n.e.s. 
Boron,  n,e,s. 
Cadmium  oxide 
Carbon  black,  all  forms 
Carbon  disulfide 
Cerium  oxide 
Chlorine 
Chlorine  dioxide 
Chlorosulfonic  acid 
Chromic  acid 
Chromic  anhydride 
Chromium  oxides,  anhydrides,  and 

hydroxides,  n.e.s. 
Copper  hydroxide 
Copper  oxide,  black 
Copper  oxide,  red 
Dihydrazine  sulfate 
Ferric  hydroxide 
Fluosilicic  acid 
Germanium  oxides,  hydroxides,  and 

peroxides 
Hafnium  oxides,  n.e.s. 
Hexafluorophosphoric  acid 
Hydrazine  hydrate 
Hydrazine  mixtures  containing  less  than  70 

percent  of  hydrazine  equivalent 
Hydriodic  acid 
Hydrobromic  acid 
Hydrochloric  acid 
Hydrocyanic  acid 
Hydrofluoric  acid 
Hydrogen  bromide,  anhydrous 
Hydrogen  chloride 
Hydrogen  sulfide 
Hydroxylamine 
Hydroxylamine  hydrochloride 
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Hypophosphorous  acid 

Iodic  acid  and  its  salts 

Iodine  U,S,P,  (resublimed) 

Iron  oxides  and  hydroxides,  n.e.s. 

Lead  oxides,  n.e.s. 

Lithium,  n.e.s. 


Thionyl  chloride 
Tin  oxides 
Titanium,  n.e.s. 
Tungsten  trioxide 
Tungstic  acid 
Tungstic  oxide 


Cadmium  carbonate 
Cadmium  chloride 
Cadmium  iodide 
Cadmium  nitrate 
Cadmium  sulfate 
Calcium  bromide 
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•  Hydrogen  peroxide,  concentrations  of  less 

than  85  percent 
Hydroxylapatite 
Iron  chloride 
Iron  phosphate 
Iron  sulfate 
Iron  sulfide,  artificial 

T.pnH  nntimnnntp 


Potassium  bicarbonate 
Potassium  bisulfate 
Potassium  bromate 
Potassium  bromide 
Potassium  carbonate 
Potassium  chlorate 
Potassium  chlorochromate 


Sodium 
Sodium 
Sodium 
Sodium 
Sodium 
Sodium 
Sodium 


hypochlorite 

hypophosphite 

iodide 

metabisulfite 

metaphosphate 

metasilicate 

metavanadate 


Wr^Hiiim    nitmtn 


85956  Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


Hypophosphorous  acid 

Iodic  acid  and  its  salts 

Iodine  U.S.P.  (resublimed) 

Iron  oxides  and  hydroxides,  n.e.s. 

Lead  oxides,  n.e.s. 

Lithium,  n.e.s. 

Majjnesium  hydroxide 

Magnesium  oxide 

Magnesium  peroxide 

Manganese  oxides,  n.e.s. 

Manganic  hydroxide 

Mercuric  oxide,  red 

Mercuric  oxide,  yellow 

Mercury  (quicksilver) 

Molybdenum  oxides 

Monocrysfalline  gallium  compounds,  n.e.s. 

Monocrystalline  and  polycrystalline  forms  of 

molybdenum  or  tungsten,  n.e.s. 
Muriatic  acid 
Neon,  except  liquified 
Nickel  oxides,  hydroxides,  and  peroxides 
Niobium,  n.e.s. 

Nitric  acid,  except  fuming  nitric  acid 
Nitric  oxide 

Nitrogen,  except  liquified 
Nitrogen  pentoxide 
Nitrous  oxide 
Oleum 

Oxygen,  except  liquified 
Perchloric  acid 
Phosphomolybdic  acid 
Phosphoric  acid  ' 
Phosphoric  anhydride 
Phosphorus,  elemental 
Phosphorus  oxychloride 
Phosphorus  pentasulfide 
Phosphorus  sesquisulfide 
Phosphorus  trichloride  , 

Phosphorus  trisulfide 
Polyphosphoric  acid 
Potassium  hydroxides 
Potassium  peroxide 

Rhenium  oxides,  hydroxides,  and  peroxides 
Rubidium  hydroxide 
Selenium 
Selenium  dioxide 
Selenium  oxychloride 
Selenium  sulfide 
Selenous  acid 
Silanes 
Silica  aerogel 
Silica,  colloidal 
Silica,  gel 
Silica,  pyrogenic 
Silicic  acid 
Silicon,  n.e.s. 
Silicon  dioxide,  hydrated 
Silicon  monoxide 
Silicon  tetrachloride 
Silicotungstic  acid 
Sodium  hydroxide,  solid  and  liquid 
Sodium  peroxide 
Strontium  hydroxide 
Strontium  oxide 
Strontium  peroxide 
Sulfamic  acid 
Sulfur,  except  crude  sulfur 
Sulfur  dioxide 
Sulfuric  acid 
Sulfur  trioxide 
Tantalum,  n.e.s. 
Tantalum-niobium,  n.e.s. 
Thallium  monoxide 


'  A  validated  license  is  required  for  export  of  this 
commodity  to  the  U.S.S.R. 


Thionyl  chloride 
Tin  oxides 
Titanium,  n.e.s. 
Tungsten  trioxide 
Tungstic  acid 
Tungstic  oxide 
Vanadium  pentoxide 
Vanadium  tetraoxide 
Vanadium  trioxide 
Yttrium  metal  and  powders 
Zinc  oxides  and  peroxides,  n.e.s. 
Zirconium  oxides,  hydroxides,  and  peroxides, 
n.e.s. 

Other  inorganic  chemicals  n.e.s.,  as  follows; 

Alum,  crystallized 

Aluminum  ammonium  sulfate 

Aluminum  chloride,  anhydrous 

Aluminum  chloride  hydrate 

Aluminum  fluoride 

Aluminum  fluosilicate 

Aluminum  hydride 

Aluminum  nitrate 

Aluminum  phosphate 

Aluminum  silicate 

Aluminum  sulfate 

Ammonia  alum 

Ammonium  bicarbonate 

Ammonium  bifluoride 

Ammonium  borate 

Ammonium  bromide 

Ammonium  carbonate 

Ammonium  chloride 

Ammonium  chromate 

Ammonium  dichromate 

Ammonium  fluosilicate 

Ammonium  hexafluoroaluminate 

Ammonium  iodide 

Ammonium  metavanadate 

Ammonium  persulfate 

Ammonium  phosphate,  dibasic 

Ammonium  phosphate,  monobasic 

Ammonium  polyphosphate 

Ammonium  reineckate 

Ammonium  sulfate 

Ammonium  sulfide 

Ammonium  tungstate 

Antimony  pentachloride 

Antimony  pentafluoride 

Antimony  trichloride 

Antimony  trifluoride 

Antimony  trisulfide 

Arsenic  pentoxide 

Arsenic  trioxide 

Barium  chlorate 

Barium  carbonate 

Barium  chloride 

Barium  cyanide 

Barium  fluoride 

Barium  nitrate 

Barium  phosphate,  dibasic  or  secondary 

Barium  silicate 

Barium  thiocyanate 

Barium  titanate 

Bismuth  chloride 

Bismuth  iodide 

Bismuth  nitrate 

Bismuth  oxychloride 

Bismuth  subcarbonate 

Bismuth  subnitrate 

Bismuth  sulfate 

Bismuth  tetraoxide 

Bismuth  trioxide 

Borates,  refined 

Boron  compounds  and  mixtures,  n.e.s. 

Cadmium  bromide 


Cadmium  carbonate 

Cadmium  chloride 

Cadmium  iodide 

Cadmium  nitrate 

Cadmium  sulfate 

Calcium  bromide 

Calcium  carbide 

Calcium  carbonate 

Calcium  carbonate,  precipitated 

Calcium  chloride 

Calcium  fluoride 

Calcium  hydride 

Calcium  hydroxide 

Calcium  hypochlorite 

Calcium  hypophosphite 

Calcium  iodide 

Calcium  peroxide 

Calcium  phosphate 

Calcium  polysulfide 

Calcium  pyrophosphate 

Calcium  silicate 

Calcium  sulfate 

Calcium  thiosulfate 

Calcium  tungstate 

Carbic  cake 

Carbic  carbide 

Carbide  powder,  except  abrasive  powders 

Cesium  bromide 

Cesium  chloride 

Cesium  iodide 

Cesium  sulfate 

Chalk,  precipitated 

Chloroplatinic  acid 

Chromic  chloride 

Chromic  sulfate 

Chromium  ammonium  sulfate 

Chromium  potassium  sulfate 

Cobalt  compounds,  n.e.s. 

Copper  alloy  containing  more  than  8  percent 

phosphor 
Copper  chloride 
Copper  cyanide 
Copper  nitrate 
Copper  oxychloride 
Copper  sulfate 
Copper  sulfate,  ammoniated 
Cupric  bromide 
Cupric  carbonate,  basic 
Cupric  chloride 
Cuprous  chloride 
Cuprous  cyanide 
Cuprous  iodide 
Cuprous  sulfide 
Cyanogen  bromide 
Cyanogen  chloride 
Dicalcium  phosphate 
Dihydroxyaluminum  sodium  carbonate 
Disodium  phosphate 
Epsom  salts 

Ferric  ammounium  sulfate 
Ferric  bromide 
Ferric  hypophosphite 
Ferric  pyrophosphate 
Ferrophosphorous  containing  15  percent  or 

more  by  weight  of  phosphorous 
Ferrous  ammonium  sulfate 
Ferrous  carbonate 
Ferrous  chloride 
Ferrous  sulfate 
Fluoroborates,  n.e.s. 
Gallium  compounds,  n.e.s. 
Germanium  compounds 
Gold  cyanide 
Gold  sodium  thiosulfate 
Gold  trichloride 
Hafnium  compounds,  n.e.s. 
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Zirconium  phosphate 
Zirconium  silicate 
Zirconium  sulfate 

Interpretations  25-26 

[Reserved] 

Interpretation  27:  Phosphate  Materials 


Methanococcus 

Micrococcus 

Peptococcus 

Sarcina 

Veillonella 

Eubacterium 

Lactobacillus 


Interpretation  29:  General  Industrial 
Equipment 

The  commodities  listed  below  require  a 
validated  license  for  export  to  Country 
Groups  S  and  Z. 

General  industrial  equipment  and  parts 
therefor,  n.e.s.  the  following  only: 
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•  Hydrogen  peroxide,  concentrations  of  less 
than  85  percent 
Hydroxyiapatite 
Iron  chloride 
Iron  phosphate 
Iron  sulfate 
Iron  sulfide,  artificial 
Lead  antimonate 
Lead  arsenite 
Lead  iodide 
Lead  nitrate 
Lead  silicate 
Lead  silicate,  basic 
Lead  sulfate 
Lead  sulfate,  basic 
Lead  sulfate,  blue  basic 
Lead  sulfate,  tribasic 
Lead  thiocyanate 
Lime  bisulfate 
Lime,  chlorinated 
Lime  phosphate 
Lithium  compounds,  n.e.s. 
Magnesium  arsenide 
Magnesium  carbonate 
Magnesium  chloride 
Magnesium  fluosilicate 
Magnesium  hypophosphite 
Magnesium  perchlorate 
Magnesium  phosphate 
Magnesium  silicate 
Magnesium  silicofluoride 
Magnesium  sulfate 
Magnesium  thiosulfate 
Magnesium  trisilicate 
Magnesium  tungstate 
Manganese  acetate 
Manganese  carbonate 
Manganese  hypophosphite 
Manganous  chloride 
Manganous  nitrate 
Manganous  sulfate 
Manganous  sulfide 
Mercuric  bromide 
Mercuric  chloride 
Mercuric  cyanide 
Mercuric  iodide 
Mercuric  nitrate 
Mercuric  oxycyanide 
Mercuric  potassium  iodide 
Mercuric  sulfate 
Mercuric  sulfide,  black 
Mercuric  sulfide,  red 
Mercuric  thiocyanate 
Mercurous  chloride 
Mercurous  nitrate,  hydrated 
Mercurous  sulfate 
Mercury,  ammoniated 
Mercury  fulminate 
Molybdenum  salts  and  compounds 
Monocalcium  phosphate 
Monocalcium  sulphate 
Nickel  ammonium  sulfate 
Nickel  carbonate 
Nickel  chloride 
Nickel  nitrate 
Nickel  phosphate 
Nickel  sulfate 

Niobium  (columbium)  compounds,  n.e.s. 
Palladium  chloride 
Palladium  salts  and  compounds 
Pea  carbide 
Potash  alum 

Potash  magnesia  carbonate 
Potassium  alum 
Potassium  aluminum  sulfate 
Potassium  arsenite 


Potassium  bicarbonate 

Potassium  bisulfate 

Potassium  bromate 

Potassium  bromide 

Potassium  carbonate 

Potassium  chlorate 

Potassium  chlorochromate 

Potassium  chromate 

Potassium  cyanide 

Potassium  dichromate 

Potassium  ferricyanide 

Potassium  ferrocyanide 

Potassium  fluoride 

Potassium  fluosilicate 

Potassium  gold  cyanide 

Potassium  hypophosphite 

Potassium  iodate 

Potassium  iodide 

Potassium  metabisulfite 

Potassium  nitrate,  particle  size  greater  than 

100  microns 
Potassium  perchlorate 
Potassium  periodate 
Potassium  permanganate 
Potassium  persulfate 
Potassium  phosphate,  dibasic 
Potassium  phosphate,  monobasic 
Potassium  phosphate,  tribasic 
Potassium  pyrophosphate 
Potassium  silicate 
Potassium  stannate 
Potassium  sulfate 
Potassium  sulfide 
Potassium  thiocyanate 
Potassium  tripolyphosphate 
Rhenium  compounds 
Rubidium  iodide 
Sal  soda 

Silanes  j, 

Silicon  carbide,  n.e.s. 
Silver  chloride 
Silver  cyanide,  industrial 
Silver  iodide 
Silver  nitrate 
Silver  oxide 
Silver  sulfate 
Silver  sulfide 
Soda  alum 
Sodium  aluminate 
Sodium  ammonium  phosphate 
Sodium  aluminum  sulfate 
Sodium  aluminum  phosphate 
Sodium  antimonate 
Sodium  arsenate 
Sodiunj  azide 
Sodium  bicarbonate 
Sodium  bifluoride 
Sodium  bisulfate 
Sodium  bisulfite 
Sodium  bromide 
Sodium  carbonate 
Sodium  carbonate  peroxide 
Sodium  chlorate 
Sodium  chlorite 
Sodium  chromate 
Sodium  cyanide 
Sodium  dichromate 
Sodium  ferricyanide 
Sodium  ferrocyanate 
Sodium  fluorosilicate 
Sodium  gold  cyanide 
Sodium  hexafluorosilicate 
Sodium  hexametaphosphate 
Sodium  hydride  and  dispersions 
Sodium  hydrosulfide 
Sodium  hydrosulfite 


Sodium  hypochlorite 

Sodium  hypophosphite 

Sodium  iodide 

Sodium  metabisulfite 

Sodium  metaphosphate 

Sodium  metasilicate 

Sodium  metavanadate 

Sodium  nitrate 

Sodium  nitrite 

Sodium  nitroferricyanide 

Sodium  orthosilicate 

Sodium  orthovanadate 

Sodium  paraperiodate 

Sodium  perborate  < 

Sodium  perchlorate 

Sodium  periodate 

Sodium  persulfate 

Sodium  phosphate 

Sodium  phosphate,  dibasic 

Sodium  phosphate,  monobasic 

Sodium  phosphate,  tribasic 

Sodium  phosphite 

Sodium  polyphosphate 

Sodium  polysulfide 

Sodium  pyrophosphate 

Sodium  pyrophosphate,  acid 

Sodium  pyrovanadate 

Sodium  selenite 

Sodium  sesquicarbonate 

Sodium  silicate 

Sodium  silico  aluminate 

Sodium  staimate 

Sodium  sulfate 

Sodium  sulfide 

Sodium  sulfite 

Sodium  thiocyanate 

Sodium  thiosulfate 

Sodium  trimetaphosphate 

Sodium  tripolyphosphate 

Sodium  tungstate 

Stannic  chloride 

Stannous  chloride 

Stannous  sulfate 

Strontium  bromide 

Strontium  carbonate 

Strontium  chloride 

Strontium  iodide     _ 

Strontium  nitrate 

Strontium  sulfate 

Tantalum  compounds,  n.e.s. 

Tantalum-niobium  compounds,  n.e.s. 

Theophylline 

Titanium  carbide 

Titanium  sulfate 

Titanium  tetrachloride 

Titanium  trichloride 

Tricalcium  phosphate 

Vanadium  carbide 

Vanadyl  sulfate 

Zinc  ammonium  chloride 

Zinc  carbonate 

Zinc  chloride 

Zinc  chromate 

Zinc  cyanide 

Zinc  hydrosulfite 

Zinc  nitrate 

Zinc  oxide,  U.S.P. 

Zinc  phosphate 

Zinc  phosphide 

Zinc  silicate 

Zinc  sulfate 

Zinc  thiocyanate 

Zirconium  compounds  containing  one  part  or 

more  of  hafnium  to  500  parts  of  zirconium 

by  weight 
Zirconium  carbonate,  basic 
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Floor  finishers,  sanders,  scrubbers,  and 

surfacers,  industrial  type 
Flourescent  disposal  units 
Food  processing  machines 
Freeze  dryers 
Fumigation  chambers 
Fur-blowing 
Fur-treating 


Plastic  working,  n.e.s. 

Power  sweepers 

Power  transmission  equipment,  n.e.s. 

Presses,  n.e.s. 

Printed  circuit  board  laminating  presses  and 

lead  masters 
Printing  machines,  n.e.s. 
Proportioning,  mixing,  and  dispensing  resins 


Weed  cutting,  underwater 
Weighing  machines 
Welders,  plastic,  ultrasonic 
Welding  machines,  n.e.s. 
Welding  rod  brushing  and  feeders 
Wheel  tractors,  including  garden,  log 

skidders.  and  contractors  earthmoving 

types,  n.e.s. 
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Zirconium  phosphate 
Zirconium  silicate 
Zirconium  sulfate 

Interpretations  25-26 
[Reserved] 

Interpretation  27:  Phosphate  Materials 
Subject  to  Validated  Licensing  to  the  U.S.S.R. 
and  Afghanistan 

The  commodities  described  below  are 
included  in  ECCN  6794F  and  are  subject  to 
the  policy  set  forth  in  §§  385.2(e)  and  385.4(f). 


Schedule  8' 
No 


Commodity  description 


416,3000 Phosphoric  acid,  other  than  fertilizer  grade 

480.4500 Phosphates,  crude  and  apatite 

480.7015 Phosphoric  acid,  less  than  65  percent  avail- 
able PiOi  equivalents 

480.7025 Phosphoric  Acid  65  percent  or  more  availa- 
ble P7O1  equivalents 

480  7030 Normal  and  ennched  superphosphates 

480.7050 Concentrated  superphosphates 

480.7075 Other  superphosphates 

480-8005 Diammonium  phosphates 

480  8010 Monoammonium  phosphates 

480-8018 Other  ammonium  phosphates 

480.8027,  Other  mixed  chemical  fertilizers  containing  1 
480.8065  percent  or  more  P,0, 

I  Commodity  description,  not  Schedule  B  Number,  deter- 
mines the  commodity  subject  to  validated  licensing. 


Interpretation  28:  Cornmodities  and 
Transactions  Not  Classified  According  to 
Kind 

The  commodities  below  require  a  validated 
license  for  export  to  Countr}'  Groups  S  and  Z. 

Bacteria  and  protozoa,  as  follows: 
1.  Bacteria,  as  follows: 

(a)  Attenuated  or  inactivated  systems. 

(b)  Orders  and  Suborders,  the  following 
only: 

Chlamydobacteiales 

Hyphomicrobiales 

Caryophanales 

Beggiatoales 

Myxobacterales 

Rhodobacteriineae 

(c)  Families  and  Subfamilies,  the  following 
only: 

Nitrobacteraceae 

Methanomonadaeae 

Thiobacteriaceae 

Caulobacteraceae 

Siderocapsaceae 

Azatobacteraceae 

Rhizobiaceae 

Brevibacteriaceae 

Propionibacteriaceae 

Streptomycetaceae 

Serratia 

(d)  Genera,  the'  fjflowing  only: 
Acetobacter 

Alginomonas 

Azotomonas 

Mycoplana 

Photobacterium 

Protaminobacter 

Zymomonas 

Achromobacter 

A^arbact-^rium 

Alcaligenes 

Aerobacter 

Alginohacter 

Paracoiobactru.Ti 


Methanococcus 

Micrococcus 

Peptococcus 

Sarcina 

Veillonella 

Eubacterium 

Lactobacillus 

Leuconostoc 

Pediococcus 

.Vlycococcus 

Saprospira 

Spirochaeta 

Grahamella 

Anaplasma 

Ehrlichia 

Neorickettsiella 

Symbiotes 

Wolbachia 

2.  Protozoa,  as  follows: 

(a)  Classes,  the  following  only: 
Ciliata 

Suctoria 

(b)  Orders,  the  following  only: 
Chrysomonadida 
Cryptomunadida 
Phytomonadida 
Euglenoidida 
Chloromonadida 
Hypermastigida 
Proteomyxida 
Mycetomyxida 

Testacida 

Foraminiferida 

Heliozoida 

Radiolarida 

Gregarinida 

(c)  Families,  the  following  only: 
Prorocentridae 
Cystodiniidae 
Pronoctilucidae 
Pauchetiidae 

Noctilucidae 

Polykrikidae 

Peridiniidae 

Dinophysidae 

Multiciliidae 

Phalansteriidae 

Cadosigidae 

Bicosoecidae 

Amphimonadidae 

Trimastigidae 

Streblomastigidae 

Pyrsonymphidae 

Devescnnvinidae 

Calonymphidae 

Naegleriidae 

,'\moebidae 

Paramoebidae 

Selenococcidiidae 

Aggrrgatidiio 

Dabeliiidae 

Adelcidae 

Ceratomyxidae 

Triiosporidae 

Myxidiidae 

Tetractionumyxidae 

Sphanractionomyxidae 

Trisctionomx  xidae 

Heractionomyxidau 

Coccosporidau 

Mrazekiidae 

Telomvxidae 


Interpretation  29:  General  Industrial 
Equipment 

The  commodities  listed  below  require  a 
validated  license  for  export  to  Country 
Groups  S  and  Z. 

General  industrial  equipment  and  parts 
therefor,  n.e.s.  the  following  only: 
Abrasive  circulators 
Abrasive-coating  ^ 

Accumulators,  hydraulic 
Aerators 

Agricultural  machines  and  applicances,  n.e.s. 
Air-conditioning  machines,  n.e.s. 
Air  or  gas  compressors,  n.e.s. 
Air  heaters,  portable,  fuel,  fired,  n.e.s. 
Armature  winding 
Assembling  fixtures,  production,  except  for 

production  of  military  equipment 
Basket-making 
Battery-making 
Binoculars  and  telescopes,  including 

astronomical  telescopes,  n.e.s 
Bituminous  pavers,  finishers,  and  spreaders 
Blenders 

Boiler  room  specialty  tools 
Bottling,  canning,  cleaning,  dishwashing, 

filling,  packaging,  and  sealing  machines, 

n.e.s. 
Broom-making 
Brush-making 
Button  covering 
Button-making 
Cable-making,  n.e.s. 
Cable  spinning 
Calendering  machines  and  similar  rolling 

machines,  n.e.s. 
Candle  making 
Carpet  sweepers,  hand 
Cattle  stunners 
Centrifuges,  filtering,  and  purifying  machines 

for  liquids,  air,  and  gases,  n.e.s. 
Cigarette  and  cigar  making  and  other  tobacco 

processing 
Clay  guns 

Cleaners,  ultrasonic,  n.e.s. 
Cleaning  equipment,  n.e.s.,  for  magnetic  tape 

and  other  recording  media 
Cleaning  units,  sack 
Coil  winding  for  electrical  components 
Coiling,  flexible  casing  or  flexible  tube 
Color  mixing  and  dispensing 
Concrete  pavers,  finishers,  and  spreaders 
Coolers,  evaporative  type 
Cordage  making 
Cranes,  n.e.s.,  nonmilitary 
Creosoting.  wood  products 
Dehumidifiers,  non-freezing 
Diving  bells  or  suits,  mechanically  equipped 
Drawing,  marking  out,  calculating,  drafting, 

measuring,  and  checking  appliances  and 

machines,  mechanical,  nonelectric,  or  non- 
electronic, n.e.s. 
Environmental  chambers,  n.e.s. 
Excavating,  leveling,  mining,  oilwell  drilling, 

well  drilling,  construction,  and 

maintenance  equipment,  n.e.s,' 
Fans  and  blowers,  n.e.s. 
Fermentors 

Filament  winding,  n.e.s. 
Filters,  ferro-magnetic 
Flame  arrestors 


'  A  validated  license  is  required  for  export  of  nil 
well  drilling  equipment  and  oil  field  wire  line  .ind 
down  hole  equipment  to  the  USSR,  Estonia,  Latvia, 
and  Lithuania. 
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Floor  finishers,  sanders,  scrubbers,  and 

surfacers,  industrial  type 
Flourescent  disposal  units 
Food  processing  machines 
Freeze  dryers 
Fumigation  chambers 
Fur-blowing 
Fur-treating 

Garbage  grinders,  commercial  and  industrial 
Gas  operated  welding,  cutting,  brazing,  and 

surface  tempering  machines  and 

appliances,  n.e.s. 
Gas  or  liquid  supply  meters,  n.e.s. 
Gas  turbine  engines,  n.e.s. 
Glass  working  machines,  n.e.s. 
Grinders  and  crushers,  laboratory 
Hand  tools,  n.e.s. 
Hat-blocking  and  hat-making 
Homogenizers,  laboratory 
Humidifiers,  air 
Ice  breakers 
Ice-crusher  slingers 
Ice  saw  and  drill,  combination  type,  engine 

driven 
Impregnators.  non-centrifugal 
Incinerators,  commercial  and  industrial 
Incubator  shalkers 
Industrial  and  laboratory  nonelectric 

furnaces  and  ovens.  n,e,s. 
Internal  combustion  engines,  reciprocating 
Internal  pneumatic  line-up  clamps  for 

welding  transmission  line  pipe 
Lifting,  loading,  and  conveying  machines  and 

equipment,  n.e.s. 
Line-travelling  coating  and  wrapping  for 

pipes  and  tubes 
Linoleum-making 
Lubricating 
Machinery  and  equipment,  n.e.s.,  for  the 

manufacturing  and  assembling  of  electronic 

components,  n.e.s. 
Machines,  n.e.s.,  for  processing  and  working 

wood,  cork,  bone,  ebonite,  glass,  plastics, 

cement  products,  stone,  and  similar 

mineral  materials. 
Machines,  n.e.s..  for  treatment  of  a  material 

involving  a  change  in  temperature. 
Mattress  filling 

Measureograph  for  measuring  cloth 
Mechanical  appliances  for  testing  physical 

properties  of  industrial  materials,  n.e.s. 
Mechanical  instruments,  n.e.s.,  for 

measurement,  transmission,  or  control  of 

temperature,  pressure,  or  other  variables  of 

liquids  or  gases 
Mechanical  watches  and  clocks 
Metal  finishing,  chemical 
Metallurgical,  mill,  and  foundry  equipment, 

n.e.s. 
Metering  and  mixing,  n.e.s. 
Microscopes,  except  electron  and  proton, 

n.e.s. 
Nutters 

Office  machines,  n.e.s.  » 

Oil  field  wire  line  and  downhole  equipment ' 
Optical  elements  and  appliances,  n.e.s. 
Paint  markers  and  mixers 
Paper  making  machinery 
Photoprinters,  n.e.s. 
Pin  ticketing  (tag-to-product  applying) 
Pipe  line  cleaning 


'  A  validated  license  is  required  for  export  of  oil 
well  drilling  equipment  and  oil  field  wire  line  and 
down  hole  equipment  to  the  U.S.S.R.,  Estonia, 
Latvia  and  Lithuania. 


Plastic  working,  n.e.s. 

Power  sweepers 

Power  transmission  equipment,  n.e.s. 

Presses,  n.e.s. 

Printed  circuit  board  laminating  presses  and 
lead  masters 

Printing  machines,  n.e.s. 

Proportioning,  mixing,  and  dispensing  resins 

Pulsating  dampeners 

Pumps  for  liquids,  n.e.s. 

Reels,  hose  and  cable,  power  operated 

Refractory  injection  guns 

Refrigerant  charging  apparatus,  automatic 

Refrigeration  equipment,  n.e.s. 

Ribbon  coiling 

Roller  coaters,  n.e.s. 

Rope-making 

Rubber  extruding  and  processing 

Rubber  products  manufacturing,  n.e.s. 

Searchlights  and  spotlights 

Shaking  machines,  laboratory 

Shock  absorbers,  mechanical  or  hydraulic 

Shoelace  tipping 

Smoke  generators,  except  military 

Snow  throwers,  self-propelled 

Soldering,  automotive  wave  and  reflow  type 

Sonic  sewing  machines 

Special  purpose  industrial  vehicles,  n.e.s.. 
non-military,  e.g..  cement  mixers,  street  and 
airfield  cleaning,  asphalt  mixers, 
seismograph  thumper  mounted  trucks,  mine 
shuttle  vehicles,  trucks  with  derrick 
assembly  and  similar  equipment  for 
drilling,  mounted  integral  to  truck  frame, 
etc. 

Spinning 

Spraying  machines,  n.e.s. 

Steam  cleaning 

Steam  generating  power  boilers,  engines,  and 
turbines,  n.e.s. 

Stone  products  manufacturing 

Surgical  dressing  making 

Surveying,  hydrographic,  meteorological, 
hydrological,  and  geophysical  instruments, 
n.e.s. 

Sweepers,  road 

Tank-cleaning 

Tanks  with  agitators 

Taping  machines  for  covering  wire  and  cable 

Textile  and  leather  working  machines,  n.e.s. 

Tire  building,  recapping,  and  repairing 

Toothbrush  manufacturing 

Track  press  for  repairing  tractor  crawlers  or 
tracks 

Transfer  machines,  nonmetalworking,  except 
for  assembling,  gauging,  or  packing  of 
munitions 

Tube  cleaners 

Tube  expanders,  maintenance  type 

Typemaking  and  typesetting  machines,  n.e.s. 

Vacuum  cleaners 

Valves,  plumbing  fixtures,  cocks,  and  taps, 
n.e.s. 

Vegetable  oil  mill 

Vibrating  paper  joggers 

Vibrators,  hydraulic 

Wall-board  plaster  core 

Watch-cleaning 

Water  bath  shakers 

Watercraft  controls,  nonelectric,  except 
military  (for  example,  steering  equipment 
excluding  rudders  and  remote  controls) 

Water  turbines,  water  engines,  wind,  and  hot 
air  engines 

Wax  molding 

Waxing,  industrial 


Weed  cutting,  underwater 
Weighing  machines 
Welders,  plastic,  ultrasonic 
Welding  machines,  n.e.s. 
Welding  rod  brushing  and  feeders 
Wheel  tractors,  including  garden,  log 

skidders,  and  contractors  earthmoving 

types,  n.e.s. 
Wind  tunnels,  subsonic 
Winding,  n.e.s. 

Windshield  wipers,  nonelectric 
Wire  braiding,  wire  rope-making,  wire 

stitching,  and  measuring,  stripping,  cutting, 

and  terminal  attaching 
Zipper  manufacturing 

Interpretation  30:  Petroleum  and  Natural  Gas 
Exploration  and  Production  Equipment 

The  following  is  an  illustrative  list  of 
petroleum  and  natural  gas  exploration  and 
production  equipment  subject  to  validated 
license  control  for  export  to  the  USSR, 
Estonia,  Latvia,  and  Lithuania.  This  list  is 
illustrative  only.  It  does  not  include  all 
commodities  which  are  covered  by  CCL  entry 
Nos.  6191,  6391,  and  6598. 

(1)  All  equipment  related  to  off-shore 
floating  or  bottom-supported  drilling  and 
producing  structures,  including  all  gathering 
equipment. 

(2)  Production  and  pipeline  equipment 
designed  for  use  in  Arctic  regions  and  the 
Polar  Seas. 

(3)  Rotary  type  well  drilling  rigs  and 
derricks. 

(4)  Parts,  accessories,  and  equipment  for 
well  drilling  machines,  including,  but  not 
limited  to,  drill  bits,  box  and  pin  tool  joints, 
drill  pipe,  drill  collars,  rotary  tables,  and 
blow-out  preventers, 

(5)  Petroleum  gas-lift  equipment. 

(6)  Oil  well  and  oil  field  pumps,  including, 
but  not  limited  to,  high  performance  types  of 
submersible  or  conventional  pumping  units. 

(7)  Pipeline  valves  for  oil  and  gas  pipelines 
and  high  pressure  steel  hoses,  pipes,  and 
connections. 

(8)  Wire  line  and  down-hole  equipment  and 
accessories,  including,  but  not  limited  to, 
collars,  stabilizers,  mandrels,  packers, 
multicompletion  equipment,  gun  perforators, 
and  telemetry  equipment. 

(9)  Optical,  electrical,  or  electronic 
geophysical  and  mineral  prospecting 
instruments,  including  magnetic,  gravity, 
seismic,  bore-hole  logging  and  high-resolution 
remote  sensing  equipment. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 


as  follows:  class  I,  general  controls; 
class  II,  performance  standards;  and 
class  III,  premarket  approval. 

Most  devices  are  not  classified  under 
section  513  of  the  act  until  after  FDA  has 
(1)  received  a  recommendation  from  a 
device  classification  panel  (an  FDA 


Panel's  tentative  classification 
recommendations  on  file  with  the  office 
of  the  Hearing  Clerk  (HFA-305),  Food 
and  Drug  Administration,  and 
announced  the  availability  of  the  report 
to  the  public  by  notice  published  in  the 
Federal  Register  of  June  25, 1976  (41  FR 
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its  registration  and  listing  name  and 
three-letter  code  and  used  for  purposes 
of  device  listing  under  section  510  of  the 
act  (21  U.S.C.  360).  However,  FDA  is  still 
making  changes  in  the  names  and 
identifications  of  generic  types  of 
devices  in  the  classifinatinn  rpcmlatinns 


Individual  Dental  Device  Classification 
Regulations 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  185  individual 
proposed  regulations  to  classify  each 
dental  device.  FDA  is  proposing  to 


r^1r.nn;r..     An     A 


-4^      _1 T 


section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  Part  807  (21  CFR  Part  807)  of 
the  regulations  cannot  show  merely  that 
the  device  is  accurately  described  by 
the  section  title  and  identification 
provisions  of  a  classification  regulation. 

Althouoh  a  npivlv  nffprpH  Hpviro  mau  ho 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 
(Docket  No.  78N-2830] 

Classification  of  Dental  Devices; 
Development  of  General  Provisions 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  {FDA)  is  proposing 
general  rules  applicable  to  the 
classification  of  all  dental  devices.  The 
Medical  Device  Amendments  of  1976 
require  FDA  to  classify  all  medical 
devices  intended  for  human  use  into 
three  categories:  class  I,  general 
controls;  class  II,  performance 
standards;  and  class  III,  premarket 
approval.  In  the  preamble  to  this 
proposal,  FDA  describes  the 
development  of  the  proposed  regulations 
classifying  individual  dental  devices, 
which  are  being  published  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
preamble  also  describes  the  activities  of 
the  Dental  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  Throat;  and 
Dental  Devices  Panel,  an  FDA  advisory 
comiAittee,  that  makes 
recommendations  to  FDA  concerning 
the  classification  of  dental  devices. 
DATES:  Conmients  by  March  2, 1981. 
FDA  proposes  that  the  fmal  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  conunents  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Device  Classification  System 

The  Medical  Device  Amendments  of 
1976  (Pub.  L.  94-295,  hereinafter  called 
the  amendments]  establish  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  One  provision  of  the  amendments, 
section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  establishes  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  are 


as  follows:  class  I,  general  controls; 
class  II,  performance  standards;  and 
class  III,  premarket  approval. 

Most  devices  are  not  classified  under 
section  513  of  the  act  until  after  FDA  has 
(1)  received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
Panel's  recommendation  lor  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
These  steps  must  precede  the 
classification  of  any  device  that  was  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the 
amendments)  and  that  was  not 
previously  regarded  by  FDA  as  a  new 
drug  under  section  505  of  the  act  (21 
U.S.C.  355).  A  device  that  is  first  offered 
for  commercial  distribution  after  May 
28, 1976,  and  that  is  substantially 
equivalent  to  a  device  classified  under 
this  scheme,  is  classified  in  the  same 
class  as  the  device  to  which  it  is 
substantially  equivalent. 

A  device  that  FDA  previously 
regarded  as  a  new  drug,  or  a  newly 
offered  device  that  is  not  substantially 
equivalent  to  a  device  that  was  in 
commercial  distribution  before  the 
amendments,  is  classified  by  statute  into 
class  III.  These  two  types  of  devices  are 
classified  into  class  III  without  any  FDA 
rulemaking  proceedings.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  the 
premarket  notification  procedure  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  Part  807  of  the  regulations 
(21  CFR  Part  807). 

Related  Regulations 

In  the  Federal  Register  of  July  28, 1978 
(43  FR  32988),  FDA  issued  final 
regulations  describing  the  procedures 
for  classifying  devices  intended  for 
human  use.  These  regulations,  which 
were  proposed  in  the  Federal  Register  of 
September  13, 1977  (42  FR  46028). 
supplement  the  agency's  regulations  in 
Part  14  (21  CFR  Part  14)  governing  the 
use  of  advisory  committees.  The  agency 
also  issued  interim  device  classification 
procedures  in  a  notice  published  in  the 
Federal  Register  of  May  19, 1975  (40  FR 
21848). 

Activities  of  Panel 

Anticipating  enactment  of  the 
amendments,  FDA  established  several 
advisory  committees  to  make 
preliminary  recommendations  on  device 
classification.  The  Dental  Device 
Classification  Panel  (the  Panel)  was 
originally  chartered  on  October  15, 1974, 
as  the  Panel  on  Review  of  Dental 
Device*  FDA  placed  a  report  of  the 


Panel's  tentative  classification 
recommendations  on  file  with  the  office 
of  the  Hearing  Clerk  (HFA-305).  Food 
and  Drug  Administration,  and 
announced  the  availability  of  the  report 
to  the  public  by  notice  published  in  the 
Federal  Register  of  June  25. 1976  (41  FR 
26245).  On  August  9, 1976,  the  Panel  and 
other  preamendments  device 
classification  panels  were  recharterd  to 
reflect  their  new  responsibilities  under 
the  amendments.  The  agency  directed 
each  panel  to  reconsider  its 
preamendments  classification 
recommendations  in  light  of  the  new 
requirements.  In  1976  and  1977,  the 
Panel  reviewed  all  devices  that  FDA 
had  referred  to  it  to  make  certain  that  its 
recommendations  were  in  accord  with 
the  amendments.  Throughout  the  Panel's 
dehberations.  interested  persons  were 
given  an  opportunity  to  present  their 
views,  data,  and  other  information 
concerning  the  classification  of  dental 
devices.  The  Panel  also  invited  experts 
to  testify  and  sought  information  on 
many  devices  from  the  published 
literature. 

In  October  1977,  the  Panel  submitted 
to  FDA  a  preliminary  report  of  its 
recommendations.  The  report  included  a 
roster  of  current  and  former  Panel 
members  and  consultants  and  listed  all 
meeting  dates.  The  agency  placed  a 
copy  of  the  report  in  the  office  of  the 
Hearing  Clerk  (HFA-305),  Food  and  Drug 
Administration,  and  announced  its 
availability  to  the  public  by  notice 
published  in  the  Federal  Register  of 
November  29. 1977  (42  FR  60792).  Also 
available  in  the  office  of  the  Hearing 
Clerk  are  summary  minutes  from  all 
Panel  meetings,  verbatim  transcripts  of 
meetings  held  after  May  28, 1976  (the 
date  of  enactment  of  the  amendments), 
and  all  references  cited  in  individual 
dental  device  proposed  classification 
regulations. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels,  and  then 
reestablished  them  with  new  names  and 
with  a  new  structure.  FDA  published 
notices  of  these  changes  in  the  Federal 
Register  of  May  19. 1978  (43  FR  21666, 
and  21668)  and  May  26, 1978  (43  FR 
22672  and  22673).  The  Dental  Device 
Classification  Panel  was  terminated, 
and  its  functions  are  now  conducted  by 
the  Dental  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  Throat;  and 
Dental  Devices  Panel. 

Relationship  Between  the  Device  Names 
in  the  Device  Registration  and  Listing 
Codes  and  the  Device  Names  in 
Classiflcation  Regulations 

Some  manufacturers  have  become 
accustomed  to  identifying  a  device  by 
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Panel's  recommended  priority  ("high, " 
"medium."  or  "low")  for  application  of 
premarket  approval  requirements  to  that 
device.  As  explained  below  in  the 
section  of  tTiis  notice  concerning 
"Priorities  for  Class  II  and  III  Devices," 


5.  Risks  to  health.  In  identifying  the 
risks  to  health  presented  by  dental 
devices,  the  Panel  recognized  that  few 
devices  are  completely  free  of  risk.  The 
Panel  listed  the  risks  it  considered  most 
significant,  especially  those  that  are 


of  the  agency's  letter  to  members  of  the 
Section  is  on  file  with  the  Hearing  Clerk, 
at  the  address  noted  above  (Ref.  1). 

FDA  cautions  that  the  final 
classification  of  a  device  may  differ 
from  the  proposal.  Factors  that  may 
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its  registration  and  listing  name  and 
three-letter  code  and  used  for  purposes 
of  device  listing  under  section  510  of  the 
act  (21  U.S.C.  360).  However.  FDA  is  still 
making  changes  in  the  names  and 
identifications  of  generic  types  of 
devices  in  the  classification  regulations 
for  all  devices  for  which  final 
regulations  have  not  been  published. 
Because  FDA  has  not  use  the  present 
device  registration  and  listing  names  in 
the  proposed  and  final  classification 
regulations,  FDA  has  prepared  an  index 
of  names  of  generic  types  of  medical 
divices  used  in  classification  regulations 
to  aid  a  manufacturer  in  matching  its 
device  with  the  proper  classification 
regulation.  The  index  shows  the  device 
registration  and  listing  product  code  for 
each  device  reviewed  by  a  classification 
panel  and  the  corresponding  name  of 
the  generic  type  of  device  and 
classification  panel  in  which  the  device 
classification  will  be  published  in  the 
Federal  Register.  The  Agency 
announced  the  availability  of  this  index 
in  the  Federal  Register  of  March  6. 1979 
(44  FR  12269).  If  necessary,  this  index 
will  be  updated  and  the  availability  of 
the  revised  index  will  be  reannounced  in 
the  Federal  Register.  FDA  believes  that, 
because  this  index  is  available,  it  is 
unnecessary  to  include  or  cross- 
reference  the  present  device  registration 
and  listing  name  and  product  code  in  the 
classification  regulations.  In  the  future, 
following  publication  of  most  of  the 
device  classification  regulations,  the 
agency  will  revise  and  reissue  the 
device  registration  and  listing  product 
code,  so  the  device  names  to  be  used  for 
registration  and  listing  correspond  to  the 
device  names  in  the  final  device 
classification  regulations. 

List  of  Dental  Devices 

In  1972,  FDA  surveyed  device 
manufacturers  to  identify  the  devices  for 
which  classification  regulations  would 
be  needed.  Following  this  survey,  FDA 
developed  a  list  of  dental  devices.  The 
Panel  supplemented  the  list  utilizing  its 
members'  knowledge  of  dental  devices 
in  use.  Devices  that  were  solely  for 
experimental  or  investigational  use  or 
that  were  not  generally  available  were 
not  included. 

FDA  is  proposing  to  establish  a  new 
Part  872  in  Title  21  of  the  Code  of 
Federal  Regulations.  Part  872  will 
consist  of  sections  identifying  each 
dental  device  with  a  brief  narrative 
description  and  stating  the  classification 
of  that  device.  A  list  of  the  dental 
devices  appears  elsewhere  in  this 
preamble. 


Individual  Dental  Device  Classification 
Regulations 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  issuing  185  individual 
proposed  regulations  to  classify  each 
dental  device.  FDA  is  proposing  to 
classify  49  dental  devices  into  class  I 
(general  controls).  122  dental  devices 
into  class  II  (performance  standards).  13 
dental  devices  into  class  III  (premarket 
approval);  and  one  dental  device  into 
either  class  I  or  class  II,  depending  upon 
the  construction  of  the  device.  The 
agency  also  is  publishing  the 
recommendations  of  the  Panel  regarding 
these  devices,  as  required  by  section 
513(c)(2)  and  (d)(1)  of  the  act  (21  U.S.C. 
360c(c)(2)  and  (d)(1)). 

Interacdon  Between  the  Bureau  of 
Medical  Devices  and  the  Bureau  of 
Radiological  Health 

In  addition  to  its  authority  under  the 
amendments,  FDA  has  authority  to 
regulate  some  medical  devices  under  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (Pub.  L.  90-602).  Public  Law 
90-602  authorized  FDA  to  establish  and 
execute  a  program  to  control  electronic 
product  radiation  that  includes 
performance  standards  for  electronic 
products  and  their  related  accessories. 
Radiation  emission  performance 
standards  have  been,  and  will  continue 
to  be,  established  for  those  medical 
devices  that  emit  electronic  product 
radiation.  Performance  standards  have 
already  been  promulgated  for  diagnostic 
X-ray  systems  and  their  major 
components  (21  CFR  1020.30); 
radiographic  equipment  (21  CFR 
1020.31);  fluoroscopic  equipment  (21  CFR 
1020.32);  laser  products  (whether  or  not 
for  medical  use)  (21  CFR  1040.11).  and 
ultrasonic  therapy  products  (21  CFR 
1050.10).  The  agency  will  continue  to  use 
its  authority  over  radiation-emitting 
electronic  medical  products  under  both 
the  amendments  and  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968,  as  appropriate. 

Published  Panel  Recommendations 

Each  published  Panel 
recommendation  concerning  a  dental 
device  includes  the  information 
described  below. 

1.  Identification.  Both  the  Panel 
recommendation  and  the  proposed  FDA 
classification  regulation  include  a  brief 
narrative  identification  of  the  device. 
The  identification  statement  is 
necessarily  broad  because  it  applies  to  a 
category  or  type  of  device  rather  than  to 
a  specific  device.  As  explained  in 
proposed  §  872.1,  any  manufacturer  of  a 
newly  offered  device  who  files  a 
premarket  notification  submission  under 


section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  Part  807  (21  CFR  Part  807)  of 
the  regulations  cannot  show  merely  that 
the  device  is  accurately  described  by 
the  section  title  and  identiHcation 
provisions  of  a  classification  regulation. 
Although  a  newly  offered  device  may  be 
described  accurately  by  the  title  and 
identification  in  a  classification 
regulation,  it  is  nevertheless  in  class  III 
under  section  513(f)  of  the  act  if  it  is  not 
substantially  equivalent  to  a 
preamendments  device  (or  to  a 
postamendments  device  that  has 
already  been  reclassified  from  class  III 
into  class  I  or  class  II).  It  is  not  practical 
for  FDA  to  publish  an  identification  of 
each  type  of  device  that  is  so  detailed  as 
to  anticipate  every  product  feature  that 
may  be  relevant  in  determining  whether 
a  new  device  is  substantially  equivalent 
to  previous  devices  classified  by  the 
regulation.  The  agency  believes  that  this 
problem  was  recognized  in,  and 
addressed  by,  the  premarket  notification 
procedures  in  section  510(k]  of  the  act. 
Accordingly,  any  manufacturer  who 
submits  a  premarket  notification 
submission  should  state  why  the 
manufacturer  believes  the  device  is 
substantially  equivalent  to  other  devices 
in  commercial  distribution,  as  required 
by  §  807.87  (21  CFR  807.87),  and  whether 
the  device  is  described  in  a 
classification  regulation. 

2.  Recommended  classification.  Each 
Panel's  recommendation  describes 
whether  the  device  is  recommended  for 
classification  into  class  I  (general 
controls),  class  II  (performance 
standards),  or  class  III  (premarket 
approval). 

For  each  device  recommended  for 
classification  into  class  I,  the  Panel 
considered  whether  the  device  should 
be  exempt  from  any  requirements  under 
certain  sections  of  the  act:  section  510 
(21  U.S.C.  360,  registration),  section  519 
(21  U.S.C.  360i,  records  and  reports),  and 
section  520(f)  (21  U.S.C.  360j(f),  the  good 
manufacturing  practice  requirements). 
The  Panel  recommended  that  several 
devices  be  exempted  from  section  510, 
section  519,  and  section  520(f)  of  the  act 
in  the  manufacture  of  these  devices.  The 
agency's  policy  concerning  these 
exemption  recommendations  is 
discussed  below  in  the  section  of  this 
proposal  concerning  "Exemptions  for 
Class  I  Devices." 

A  Panel  recommendation  that  a 
device  be  classified  into  class  II 
includes  the  Panel's  recommended 
priority  ("high,"  "medium,"  or  "low")  for 
establishing  a  performance  standard  for 
the  device.  Similarly,  each  Panel 
recommendation  that  a  device  be 
classified  into  class  III  includes  the 
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and  other  relevant  factors.  The  agency's 
priorities  will  be  reflected  in  the 
agency's  annual  budget  request  and 
other  publicly  available  documents  and 
may  be  published  in  the  Federal 
Register. 
The  agency  intends  to  oroceed  as 


provides  that  FDA  may  exempt  a  device 
recommended  for  classification  into 
class  I  from  a  requirement  under  the 
following  sections  of  the  act:  section  510 
(21  U.S.C.  360),  registration;  section  519 
(21  U.S.C.  360i),  records  and  reports;  and 
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part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  Part  820  (21  CFR 
Part  820),  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
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Panel's  recommended  priority  ("high," 
"medium,"  or  "low")  for  application  of 
premarket  approval  requirements  to  that 
device.  As  explained  below  in  the 
section  of  tTiis  notice  concerning 
"Priorities  for  Class  II  and  III  Devices, ' 
the  agency  is  not,  however,  proposing 
the  establishment  of  FDA  priorities  at 
this  time. 

3 .  Summary  of  reasons  for 
recommendation.  The  summary  of 
reasons  for  the  Panel's  recommendation 
explains  why  the  Panel  believes  that  a 
particular  device  meets  the  statutory 
criteria  for  classification  into  class  I.  II, 
or  III. 

Except  in  those  instances  in  which 
FDA's  classification  proposal  differs 
from  the  Panel's  recommendation,  FDA 
is  adopting  the  Panel's  summary  of 
reasons  as  the  agency's  statement  of  the 
reasons  for  issuing  the  regulations,  as 
required  by  section  517(f)  of  the  act  (21 
U.S.C  360g(f)). 

4.  Summary  of  date  on  which  the 
recommendation  is  based.  In  many 
cases,  the  Panel  based  its 
recommendations  on  Panel  members' 
personal  knowledge  of,  and  clinical 
experience  with,  the  devices  under 
review.  The  Panel  particularly  relied 
upon  clinical  experience  and  judgment 
when  considering  a  simple  device  that 
had  been  used  extensively  and  was 
accepted  widely  before  the  amendments 
were  enacted.  The  legislative  history  of 
the  amendments  provides  that  the  term 
"data"  has  a  special  meaning  in  section 
513(c)(2)(A)  of  the  act,  which  requires 
that  a  Panel  recommendation  summarize 
the  data  upon  which  a  recommendation 
is  based.  As  used  in  that  section,  "data" 
refers  not  only  to  the  results  of  scientific 
experiments,  but  also  to  less  formal 
evidence,  other  scientific  information,  or 
judgments  of  experts  (House  Committee 
on  Interstate  and  Foreign  Commerce, 
Medical  Device  Amendments  of  1976, 
H.R.  Rept.  No.  94-853,  94th  Congress,  2d 
Session  40  (1976)).  FDA  has  determined 
that  clinical  experience  and  judgment 
constitute  valid  scientific  evidence  for 
classifying  certain  devices. 

In  many  cases,  FDA  sought  more  data 
and  information  concerning  the 
classification  of  a  device  than  were 
cited  by  the  Panel.  References  to  these 
data  and  information  are  found  in  the 
"Proposed  Classification"  section  of  the 
preambles  to  individual  dental  device 
regulations.  The  agency  is  adopting  as 
its  statement  of  the  basis  for  issuing  the 
regulation  under  section  517(f)  of  the  act 
the  Panel's  summary  of  the  data  on 
which  a  recommendation  to  classify  a 
device  is  based,  together  with  any 
additional  data  and  information  cited  in 
the  preamble  to  the  proposed 
classification  regulation. 


5.  Risks  to  health.  In  identifying  the 
risks  to  health  presented  by  dental 
devices,  the  Panel  recognized  that  few 
devices  are  completely  free  of  risk.  The 
Panel  listed  the  risks  it  considered  most 
significant,  especially  those  that  are 
unique  to  the  individual  device.  In  some 
cases,  FDA  has  identified  risks  to  health 
presented  by  a  device  in  addition  to 
those  listed  by  the  Panel.  These 
additional  risks  are  set  out  in  the  section 
of  the  preamble  concerning  the 
"Proposed  Classification"  of  a  parficular 
device. 

In  addition  to  those  hazards  explicitly 
mentioned,  the  Panel  and  FDA  recognize 
that  there  are  general  hazards 
associated  with  certain  types  of  devices. 
For  example,  trauma  may  be  associated 
with  moving  or  powered  device 
components.  In  any  diagnostic  device, 
accurate  results  must  be  obtained  in  a 
usable  form  in  order  to  avoid 
misdiagnosis  and  incorrect  patient 
management  or  to  avoid  the  additional 
radiation  exposure  necessitated  by  a 
repeat  procedure.  The  absence  of  a 
discussion  of  these  general  hazards  does 
not  imply  that  they  are  insignificant  or 
that  they  were  not  considered  in 
determining  a  proposed  classification. 

Because  the  classification 
recommendations  and  FDA  regulations 
may  not  identify  all  risks  to  health 
presented  by  dental  devices,  future 
regulations  establishing  performance 
standards  under  section  514  of  the  act 
(21  U.S.C.  360d)  or  requiring  premarket 
approval  under  section  515(b)  of  the  act 
(21  U.S.C.  360e(b))  may  identify 
additional  risks  to  health  to  be 
addressed  by  FDA  requirements. 

Proposed  classification 

Each  proposed  regulation  to  classify  a 
dental  device  states  whether  FDA 
agrees  with  the  Panel's 
recommendation,  describes  the  agency's 
proposed  classification  of  the  device, 
and  proposes  a  new  section  in  Part  872 
in  which  the  device  classification  will  be 
codified.  FDA  is  proposing  that  75  of  the 
devices  that  the  Dental  Device  Section 
of  the  Ophthalmic;  Ear,  Nose,  Throat; 
and  Dental  Devices  Panel  recommended 
for  classification  into  class  I  be 
classified  into  class  II.  The  agency  has 
identified  risks  to  health,  such  as  lack  of 
biocompatibility  of  materials  used  in  the 
devices,  that  would  be  controlled  by 
performance  standards.  The  agency 
believes  that  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  these  75  devices.  In  March 
1979,  FDA  sent  a  letter  to  each  member 
of  the  Dental  Device  Secfion.  The  letter 
to  the  members  of  the  Section  explained 
the  agency's  proposed  change  in  the 
classification  of  the  75  devices.  A  copy 


of  the  agency's  letter  to  members  of  the 
Section  is  on  file  with  the  Hearing  Clerk, 
at  the  address  noted  above  (Ref.  1). 

FDA  cautions  that  the  final 
classification  of  a  device  may  differ 
from  the  proposal.  Factors  that  may 
cause  such  a  change  include  comments, 
the  agency's  reconsideration  of  existing 
data  and  information,  and  the  agency's 
consideration  of  new  data  and 
information. 

Panel  Definition  of  a  Dental  Implant 

The  Ophthalmic;  Ear,  Nose,  Throat; 
and  Dental  Devites  Panel  identified  a 
dental  implant  as  a  device  that  is 
surgically  placed  into,  or  in  opposition 
to,  the  maxilla  or  mandible  and  which 
protrudes  through  the  mucosa  of  the  oral 
cavity.  According  to  this  Panel 
definition,  restorative  materials  placed 
in  the  teeth,  such  as  amalgams,  gold 
alloys,  silicates,  and  cements,  are  not 
implants. 

Priorities  for  Class  II  and  Class  III 
Devices 

For  a  device  that  the  Panel 
recommends  classification  into  class  II 
or  class  III,  section  513(c)(2)(A)  of  the 
act  requires  that  the  Panel 
recommendafion  include,  to  the  extent 
practicable,  a  recommendation  for  the 
assignment  of  a  priority  for  application 
to  the  device  of  performance  standards 
or  premarket  approval  requirements.  In 
developing  its  advice  concerning 
priorities  ("high,"  "medium,"  or  "low") 
of  devices  recommended  for 
classification  into  class  II  or  class  III, 
the  Panel  compared  the  device  with 
other  dental  devices,  based  on 
informafion  available  to  the  Panel 
members  concerning  the  relative 
importance  of  use  of  the  device  and  the 
relative  risks  presented  by  the  device. 
The  Panel  recommended  assignment  of 
a  "high  priority"  only  to  those  class  II  or 
class  III  devices  that  the  Panel  believed 
should  receive  the  agency's  immediate 
attenfion. 

FDA  is  not  proposing  at  this  time  to 
establish  priorities  for  development  of 
performance  standards  for  all  class  II 
devices.  Section  513(d)(3)  of  the  act 
authorizes,  but  does  not  require, 
establishment  of  these  priorities.  In  the 
Federal  Register  of  February  1, 1980  (45 
FR  7489  and  45  FR  7493),  FDA  published 
notices  identifying  which  class  II 
devices  the  agency  found  to  warrant  a 
high  priority  for  the  development  of 
performance  standards.  At  a  later  date, 
the  agency  will  establish  priorities  for 
the  development  of  standards  for  the 
remaining  class  II  devices.  All  priorities 
established  by  the  agency  are  based  on 
the  classification  panels' 
recommendafions,  available  resources. 
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FDA  has  determined  that  no  device 
that  is  labeled  or  otherwise  represented 
as  sterile  will  be  exempted  from  the 
device  GMP  regulation.  A  sterile  device 
must  be  subject  to  the  entire  GMP 


»!._« 


...f », 


proposed  exemptions  of  manufacturers 
of  devices,  whether  the  exemptions  are 
proposed  in  response  to 
recommendations  of  the  panels  or  on  the 
agency's  initiative.  Comments 
ronnacfino  a HHi tiVin fi  1  fiXRmDtions  should 


exemption  or  variance  from  the  device 
GMP  regulation.  These  petitions  may  be 
submitted  in  accordance  with  provisions 
of  section  520(f)(2)  opf  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360i(f)(2)).  The  agency  announced  the 
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and  other  relevant  factors.  The  agency's 
priorities  will  be  reflected  in  the 
agency's  annual  budget  request  and 
other  publicly  available  documents  and 
may  be  published  in  the  Federal 
Register. 

The  agency  intends  to  proceed  as 
quickly  as  the  statute  and  panel 
resources  permit  to  require  premarket 
approval  of  devices  classified  into  class 
III.  Two  factors  affect  the  length  of  time 
before  FDA  requires  submission  of 
premarket  approval  applicaUons  for  any 
particular  device  that  is  classified  by  an 
FDA  regulation  into  class  III:  the  number 
of  devices  reviewed  by  a  panel  and  the 
priority  of  a  particular  device  in  relation 
to  other  class  III  devices  considered  by 
a  panel.  For  example,  where  FDA 
classifies  into  class  III  only  a  few 
devices  within  a  Panel's  specialty  area, 
FDA  may,  at  the  same  time,  publish 
regulations  under  section  515(b)  of  the 
act  requiring  premarket  approval  for 
many  of  the  class  III  devices  considered 
by  the  Panel,  regardless  of  whether  of  a 
high  or  a  low  priority.  Where  practical, 
FDA  will  publish  these  section  515(b) 
regulations  during  the  grace  period  (30 
months)  following  classification,  during 
which  30  month  period  a  device 
classified  into  class  III  by  FDA 
regulation  may  lawfully  remain  on  the 
market  without  a  premarket  approval 
application.  The  grace  period  is 
provided  for  in  section  501(f)  of  the  act 
(21  U.S.C.  351(f)). 

Products  That  Have  Both  Medical  and 
Nonmedical  Uses 

Some  products  have  both  medical  and 
nonmedical  uses.  FDA  will  regulate  a 
multipurpose  product  as  a  medical 
device  if  it  is  intended  for  a  medical 
purpose,  i.e.,  for  "use  in  the  diagnosis  of 
disease  or  other  conditions,  or  in  the 
cure,  mitigaUon,  treatment,  or 
prevention  of  disease,"  or  "to  affect  the 
structure  or  any  function  of  the  body." 
Secfion  210(h)  of  the  act  (21  U.S.C. 
321(h)).  FDA  will  determine  the  intended 
use  of  a  product  based  upon  the 
expressions  of  the  person  legally 
responsible  for  its  labeling  and  by  the 
circumstances  surrounding  its 
distribution.  The  most  important  factors 
the  agency  will  consider  in  determining 
the  intended  use  of  a  particular  product 
are  the  labeling,  advertising,  and  other 
representations  accompanying  the 
product.  Products  that  have  medical 
uses  only  are  clearly  intended  for 
medical  purposes  and,  therefore,  will  be 
regulated  as  medical  devices  whether  or 
not  medical  claims  are  made  for  them. 

Exemptions  for  Class  I  Devices 

Section  513  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360c) 


provides  that  FDA  may  exempt  a  device 
recommended  for  classification  into 
class  I  from  a  requirement  under  the 
following  sections  of  the  act:  section  510 
(21  U.S.C.  360),  registration;  secfion  519 
(21  U.S.C.  360i),  records  and  reports:  and 
section  520(f)  (21  U.S.C.  360j(f)),  good 
manufacturing  practice. 

Under  section  510  of  the  act.  a  person 
"engaged  in  the  manufacture, 
preparation,  propagation,  compounding 
or  processing  of  *  *  *  a  device  or 
devices"  must  register  with  FDA 
(section  510  (b)  through  (i)).  file  a  list  of 
devices  (section  510(j)),  and  noUfy  FDA 
at  least  90  days  before  beginning 
commercial  distribution  of  a  device 
(section  510(k)).  (See  21  CFR  Part  807.) 
Section  510(g)(4)  authorizes  the  agency 
to  exempt  a  device  from  section  510  if  it 
finds  that  compliance  with  that  section 
is  not  necessary  for  the  protection  of  the 
public  health.  In  §  807.65  (21  CFR 
807.65),  FDA  has  exempted  certain 
classes  of  persons  from  section  510  of 
the  act.  Several  device  panels  have 
recommended  that  manufacturers  of 
certain  class  I  devices  also  be  exempted 
from  all  or  some  of  the  requirements  of 
section  510.  The  agency  has  determined 
that  protection  of  the  public  health 
requires  that  manufacturers  of  medical 
devices,  other  than  those  already 
exempt  under  §  807.65,  register  and  list 
their  products  with  FDA  to  ensure  that 
the  agency  can  identify  these 
manufacturers  and  their  products  and 
conduct  necessary  inspections. 

The  agency  has  determined,  however, 
that  it  is  not  necessary  for  the  protection 
of  the  public  health  that  FDA  receive 
premarket  notification  submissions  for 
certain  devices.  Thus,  the  agency  has 
proposed  to  exempt  manufacturers  of 
certain  devices  from  Subpart  E  of  Part 
807  of  the  regulations,  which  implements 
section  510(k)  of  the  act.  The  agency 
does  not,  at  this  time,  anticipate  that 
premarket  approval  will  be  required  for 
these  devices.  The  agency  believes  that 
the  semiannual  updating  of  device 
listing  under  section  510(j)(2)  of  the  act 
will  provide  FDA  with  adequate  nofice 
of  new  products  within  these  generic 
types  of  devices. 

Section  519  of  the  act  authorizes  FDA 
to  issue  regulations  requiring  device 
manufacturers,  importers,  and 
distributors  to  establish  and  maintain 
such  records,  make  such  reports,  and 
provide  such  information  as  the  agency 
may  reasonably  require  to  assure  that 
devices  are  not  adulterated  or 
misbranded  and  to  otherwise  assure 
their  safety  and  effectiveness.  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 


part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  Part  820  (21  CFR 
Part  820),  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  in  accordance  with  section 
519  of  the  act,  incuding  a  regulafion 
requiring  reports  to  FDA  of  experiences 
with  medical  devices.  Unfil  these 
regulations  are  issued,  FDA  believes 
that  it  caruiot  properly  issue  exempfions 
from  them.  In  the  future,  whenever  the 
agency  proposes  device  regulaUons  that 
include  records  and  reports 
requirements,  interested  persons  may 
submit  comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempted  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate. 

The  only  type  of  exemption  from 
records  and  reports  requirements  that 
FDA  is  proposing  now,  in  device 
classification  regulations,  is  an 
exempfion  of  certain  manufacturers 
from  most  requirements  of  the  device 
■  GMP  regulafion.  As  explained  below 
the  exempfion  will  not  extend  to  two 
device  GMP  records  requirements. 

The  device  GMP  regulation  was 
published  in  final  form  in  the  Federal 
Register  of  July  21. 1978.  At  the  fime  of 
the  Panel's  recommendafions,  the  GMP 
regulation  had  not  yet  been 
promulgated,  and  the  agency  had  not  yet 
developed  criteria  for  exempting 
manufacturers  of  a  class  I  device  from 
GMP  requirements.  The  agency  has  now 
decided  that,  if  any  one  of  the  following 
criteria  is  met.  FDA  will  consider 
exempting  from  the  GMP  regulation 
manufacturers  of  a  class  I  device  that  is 
not  labeled  or  otherwise  represented  as 
sterile.  The  agency  will  not,  however, 
exempt  manufacturers  of  a  device  from 
general  requirements  concerning  records 
or  complaint  files.  The  criteria  are: 

1.  FDA  has  determined,  based  on 
adequate  information  about  current 
practices  in  the  manufacture  of  the 
device  and  about  user  experience  with 
the  device,  that  application  of  the  GMP 
regulation  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 

2.  FDA  has  determined  that  all 
possible  defects  relating  to  the  safety 
and  effectiveness  of  the  device  are 
readily  detectable  before  use.  either 
through  visual  examination  by  the  user 
or  routine  testing  before  use,  e.g.,  testing 
a  clinical  laboratory  reagent  with 
positive  and  negative  controls. 

3.  FDA  has  determined  that  any  defect 
in  the  device  that  is  not  readily 
detectable  will  not  result  in  a  device 
failure  that  could  have  an  adverse  efl^ect 
on  the  patient  or  other  user. 
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Section 


Device 


Docket  No 


Class 


Subpart  D — Dental  Prosttietic  Devices — Continued 


872  3500 Polyvinylmethylether  maleic  anhydride  (PVM-MA),  acid  co-       78N-2876         III 

polymer  and  cartjoxymelhyl  cellulose  sodium  (NACMC) 
denture  adhesive. 
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FDA  has  determined  that  no  device 
that  is  labeled  or  otherwise  represented 
as  sterile  will  be  exempted  from  the 
device  GMP  regulation.  A  sterile  device 
must  be  subject  to  the  entire  GMP 
regulation  to  ensure  that  manufacturers 
adequately  reduce  the  bioburden 
(number  of  microorganisms)  on  the 
device  and  its  components  during  the 
manufacturing  process.  This  reduction  is 
accomplished  through  adherence  to  a 
comprehensive  quality  assurance 
program  as  is  required  by  the  GMP 
regulation,  with  adequate  environmental 
controls,  trained  personnel,  appropriate 
maintenance  and  calibration  of 
sterilization  equipment,  recordkeeping 
concerning  lot  sterility,  strict  packaging 
and  labeling  controls,  and  other  quality 
assurance  measures. 

The  agency  also  has  determined  that 
no  exemption  from  the  device  GMP 
regulation  will  extend  to  §  820.180,  with 
respect  to  general  requirements 
concerning  records,  or  §  820.198,  with 
respect  to  complaint  files.  The  agency 
believes  that  granting  exemptions  from 
these  sections  would  not  be  in  the  public 
interest  and  that  compliance  with  these 
sections  is  not  unduly  burdensome  for 
device  manufacturers.  To  ensure  that 
device  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup,  all  manufacturers  are  required 
to  comply  with  the  complaint  file 
requirements.  All  device  manufacturers 
also  are  required  to  comply  with  the 
general  requirements  concerning  records 
to  ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  can  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  can  determine 
whether  the  exemption  from  other 
sections  of  the  GMP  regulation  is  still 
appropriate. 

In  general,  FDA  has  not  initiated 
proposals  to  exempt  manufacturers  of 
devices  from  requirements  under  section 
510  or  520(f)  of  the  act,  but  has  acted  on 
the  basis  of  exemption 
recommendations  of  the  device 
classification  panels.  However.  FDA  has 
proposed  occasionally  to  exempt 
manufacturers  of  certain  devices 
classified  into  class  I  or  class  II  from  the 
requirements  of  certain  sections  of  the 
GMP  regulation,  according  to  the  above 
exemption  criteria.  Manufacturers  and 
other  interested  persons  may  submit 
comments  on  the  appropriateness  of  the 


proposed  exemptions  of  manufacturers 
of  devices,  whether  the  exemptions  are 
proposed  in  response  to 
recommendations  of  the  panels  or  on  the 
agency's  initiative.  Comments 
requesting  additional  exemptions  should 
be  supported  by  information  showing 
that  the  exemption  of  manufacturers  of  a 
device  from  the  premarket  notification 
requirement  or  the  GMP  regulation  is 
consistent  with  the  criteria  discussed 
above. 

Guidelines  for  Preparing  Petitions 
Requesting  Exemption  or  Variance  From 
the  Device  GMP  Regulation  for  Devices 
Classified  Into  Class  I  or  Class  II 

FDA  has  prepared  guidelines  on  the 
procedures  that  should  be  follov/ed  by 
persons  who  wish  to  submit  petitions  for 


exemption  or  variance  from  the  device 
GMP  regulation.  These  petitions  may  be 
submitted  in  accordance  with  provisions 
of  section  520(f)(2)  opf  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360j(f)(2)").  The  agency  announced  the 
availability  of  the  guidelines  in  a  notice 
published  in  the  Federal  Register  of 
January  18, 1980  (45  FR  3671). 

List  of  Dental  Devices 

The  following  is  a  list  of  dental 
devices  that  FDA  is  proposing  to 
classify,  the  section  and  subpart  of  Part 
872  in  the  Code  of  Federal  Regulations 
under  which  the  regulation  classifying 
the  device  will  be  codified,  the  docket 
number  of  the  proposed  classification 
regulation,  and  the  proposed 
classification  of  each  device. 


Section 


Device 


Docket  No. 


Subpart  B— Dental  Diagnostic  DcvlCM 


78N-2831 
78N-2834 


872.1500 Gingival  fluid  measurer 

872J720 Pulp  tester 

872.1730  Electrode  gel  lor  pulp  tester 7bm  ,«« 

872  1800  Extraoral  source  X-ray  system llZ'lo^ 

872  1810    Intraoral  source  X-ray  system „„',„« 

872  1820        Dental  X-ray  exposure  alignment  device ,om  oaqo 

872.1830  - Cephalometer HkI^ 

872  1840 Dental  X-ray  position  indicating  device tbw  5bIi 

872  1850 Lead-lined  position  indicator 70N  ,oa5 

872  1905  Dental  X-ray  film  holder fm-<:u9d 


Subpart  D— DanUI  Prottttatic  Davlcaa 


872.3050    Amalgam  alloy 

872.3060 Gold-based  alloy  for  clinical  use 

872  3070  Precious  metal  alloy  for  clinical  use 

872.3080  Mercury  and  alloy  dispenser 

872  3100 AC-powered  dental  amalgamator 

872  31 10 Dental  amalgam  capsule 

872.3130 Preformed  ancfior 

872.3140 Resin  applicator 

872  3150 Articulator 

872.3165 - Precision  attacfiment 

872.3175 , Performed  bar 

872.3200 Resin  tootti  bonding  agent .f 

872  3220 Facebow 

872.3240 Dental  bur 

872.3250 Calcium  fiydroxide  cavity  liner 

872.3260 Cavity  varnish 

872.3275 Dental  cement.... 

872.3285 Preformed  clasp 

872.3295 Preformed  wire  clasp 

872.3300 Hydrophilic  resin  coating  for  dentures 

872.3310 Coating  material  for  resin  fillings 

872.3330 Preformed  crown 

872  3350 _ Gold  and  stainless  steel  cusp 

872.3360 Preformed  cusp 

872.3400 Acacia  and  karaya  with  sodium  borate  denture  adhesive 

872.3410    ..!Z.!.. Carboxymethylcellulose  sodium  (40  to  100  percent)  denture 

adhesive. 
872  3420 Cart)oifymethyk;ellulose  sodium  and  calk>nic  polyacrylamide 

polymer  denture  adtiesive. 
8723430 CarboxyxTiethyteellulose  sodium  (32  percent)  and  ethylene 

oxide  homopolymer  (13  percent)  denture  adhesive. 
872  3440 Cartxjxymethylcenulose  sodium  (49  percent)  and  ethylene 

oxide  homopolymer  (21  percent)  denture  adhesive. 

872.3450 Karaya  denture  adhesive 

872  3460 Karaya  and  ethylene  oxide  homopolymer  denture  adhesive... 

872  3470 Karaya  with  sodium  borate  denture  adhesive 

872.3480 Polyacrylamkle  polymer  (modified  cationic)  denture  adhesive 

872  349o!!ZI!!I.] Potyvinylmethylether  maleic  acid  calcium-sodium  double  salt 

denture  adhesive. 


78N-2843 
78N-2e44 
78N-2845 
78N-2846 
78N-2847 
78N-2848 
78N-2849 
78N-3024 
78N-2850 
78N-2851 
78N-2852 
78N-2853 
78N-2854 
78N-2855 
78N-2856 
78N-2857 
78N-2858 
78N-2859 
78N-2860 
78N-2B61 
78N-2862 
78N-2863 
78N-2864 
78N-2865 
78N-2866 
78N-2867 

78N-2868 

78N-2869 

78N-2870 

78N-2871 
78N-2872 
78N-2873 
78N-2874 
78N-2875 


Class 


II 
II 
11 
II 
II 
II 
III 
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Saction 


Device 


Docket  No. 


Subpart  B— Oantal  Dtagnoattc  Davtcaa— Continued 


Preformed  orthodontic  space  maimainer 78N-2961 


78N-2962 


Qass 


I 


872.5510 

872.5520 Orthodontic,..  .  7BN.Tn9S  il 

872.5525 Prefonned  tooth  posilioner 78r4-3025  I 

872.5530 Orthodontic  expension  screw  retainer 781^2963  II 

a-,n'ef..,«'  rw*»ww4nnM/.  Mvlnn „ 78N-2964  11 
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Section 


Device 


Docket  No 


Class 


Subpart  D — Dental  Prosthetic  Devices— Continued 


872.3500.. 


872.3510.. 

8723520 

8723530 

872.3540. 

8723550.. 

8723560 

872.3570. 

8723580 

8723590 

872.3600.. 

872.3640 

872  3645 

872.3650.. 

872  3660 

8723670.. 

872  3680 

872  3690  . 

872  3700 

872  3710.. 

872.3730. 

872  3740 

872.3750... 

872.3760... 

872  3765  . 

872.3770... 

872.3810... 

872.3820 

8723830. 

872.3840... 

672.3850. 

872.3890... 

8723900.. 

872.3910... 

872.3920... 

872.3980  . 


Polyvinyimethylether  maleic  anhydnde  (PVM-MA).  acid  co- 
polymer and  cartjoxymethyl   cellulose  sodium   (NACMC) 
denture  adhesive 
.   Polyvinyimethylether  maleic  acid  calcJum-sodtum  double  salt 
and  cartxjymehtylcellulose  sodium  denture  adhesive. 

.   OTC  Denture  cleanser  

'Mechanical  denture  cleaner 

.   Over-the-counter  (OTC)  denture  cushion 

.   Over-the-counter  (OTC)  denture  pad 

.   Over-the-counter  (OTC)  denture  reliner 

.   Over-the-counter  (OTC)  denture  repair  kit   

.   Preformed  gold  denture  teeth 

.   Preformed  plastic  denture  teeth „ „ 

.   Partially  fabricated  denture  Kit .._ 

.  Endosseous  implant 

.   Titanium  subperiosteal  implant  material      

Cobalt  chrome  molytidenum  subpenosteal  implant  matenal 

Impression  material        

.   Resin  impression  tray  material  

Polytetrafluoroethylene  (PTFEj  vitreous  carbon  material 

Tooth  shade  resin  matenal 

Denial  mercury 

Base  metal  alloy 

Pantograph 

Retentive  ana  splinting  pin    

Bracket  adhesive  resin  and  tooth  conditioner... 

Denture  relining,  repairing,  or  rebasing  resin  

Pit  and  fissure  sealant  and  conditioner 

Temporary  crown  and  bndge  resin 

Root  canal  post 

Root  canal  filling  resin 

Endodontic  paper  point „ 

Endodontic  silver  point 

Gutta  percha 

Endodontic  stabilizing  splint 

Posterior  artificial  teeth  with  metal  insert 

Sacking  and  facing  for  artificial  teeth 

Porcelain  teeth 

Zinc  oxide  eugenol 


78N-2876 


78N-2877 

7eN-287e 

78N-2879 

78N-2880 

78N-2881 

78N-2882 

78N-2883 

78N-2884 

78N-2885 

78N-2886 

78N-2887 

78N-2888 

78N-2889 

78N-289Q 

78N-2891 

78N-2892 

78N-2893 

78N-2894 

78N-2895 

78N-2897 

78N-2898 

78N-2899 

78N-2900 

78N-2901 

78N-2902 

78N-2904 

78N-2905 

78N-2906 

78N-2907 

78N-2908 

78N-2909 

78N-291C 

78N-291 1 

78N-2912 

78N-2913 


II 
l!l 
III 
III 
III 
II 
II 


Subpart  E— Dental  Surgical  Devices 


8724040.. 

872.4075.. 

872.4120.. 

872  4130 

872.4140.. 

8724150.. 

8724200 

872.4220.. 

872.4240.. 

8724260 

8724280. 

8724300. 

872.4320... 

8724465... 

8724475... 

8724500. 

872.4520... 

8724535... 

8724555... 

872.4565... 

8724575... 

872  4600  .. 

8724620  .. 

872.4630... 

872  4640... 

872.4730... 

872.4760... 

872  4820... 

372  4840... 

872  4850... 

872.4H75.. 

8/24880... 

8724920... 

872  4950 


Endodontic  broach 

Dental  wax  carver 

Manual  bone  dntt  and  wire  dirver 

Intraoral  dental  drill 

Powered  bone  drill 

Eridodontic  pulp  canal  file 

Air-powered  dental  handpiece 

Belt-driven  dental  handpiece 

Rotary  bone-cutting  handpiece 

Contra  angle  handpiece  attachment 

Direct  drive  handpiece 

Foot  coritrolter  for  handpiece 

Water-powered  handpiece 

Gas-powered  jet  injector , 

Spring-powered  jet  injector  , 

Hand  instrument  for  calculus  removal , 

Dental  depth  gauge  instrument 

Dental  diamond  instrument 

Plastic  dental  filling  instrument , 

Dental  hand  instruments,  .j 

Dental  instrument  handle    , 

Intraoral  ligature  and  wire  lock  , 

Fiber  optic  dental  light 

Dental  operating  light , 

Surgical  headlignt , 

Dental  injecting  needle «. 

Bone  plate „, 

AC-powered  trone  saw  

Rotary  scaler 

Ultrasonic  scaler » 

Surgical  tissue  scissors 

Intraosseous  fixation  screw         

Dental  electrosurgicai  uml  ana  accessories  . 
Intraosseous  fixatiori  wire 


78N-2927 
78N-2914 
78N-2915 
78N-2916 
78N-2917 
78N-3026 
78N-2918 
78N-2919 
78N-2920 
78N-2921 
78N-2922 
78N-2923 
78N-2924 
78N-2925 
78N-2926 
78N-2927 
78N-2928 
78N-2929 
78N-2930 
78N-2931 
78N-2932 
78N-2933 
78N-2934 
78N-2935 
78N-2936 
78N-2937 
78N-2938 
78N-2941 
78N-2942 
78N-2943 
78N-2945 
78N-2946 
78N-2947 
78N-2948 


Subpart  F— Dental  Therapeutic  Devices 


872  5400.. 
872  5410.. 
8'2  6420.. 
872  5430.. 
872.5440.. 
872  5450.. 
8725460  . 
872.5470,. 
872  5480.. 
8725490... 
8725500. 


Orthodontic"elastic  band         .  . 

Orthodontic  preformed  band 

Onhodontic  band  driver 

Orthodontic  band  material 

Orthodontic  band  pusher 

Orthodontic  band  setter    

Orthodontic  metal  bracket. ..'. „ _ 

Orthodontic  plastic  bracket „.„..... 

Orthodontic  bracket  aligner „ 

Orthodontic  wire  clamo 

Extraoral  orthodontic  headgear „ 78N-2960 


78N 

-2950    1 

78N 

-2951     1 

78N 

-2952    1 

78N 

-2953    1 

78N 

-2954    1 

78N 

-2955    1 

78N 

-2956    1 

78N 

-2957    1 

78  N 

-2958    1 

78N 

-2959    1 

78N 

2960    1 
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I.uer-lock  drug  syringe — General  Medical 
Tongue  depressor — General  .Medical 
Gauze  sponge— Surgical  and  Rehabilitation 
Surgical  knife— Surgical  and  Rehabilitation 
Dental  suture — Surgical  and  Rehabilitation 
Iontophoresis  device — Surgical  and 
Rehabilitation 


Neurological  Device  Section — November  28. 
1978.  43  FR  54640-55732  (proposals); 
September  4,  1979,  44  FR  51726-51778  (final 
regulations) 

Surgical  and  Rehabilitation  Devices  Panel 
Physical  Medicine  device  section — Aueiist  2H. 


that  Panel  recommendation,  classifying 
the  dry  heat  sterilizer  into  class  II. 

2.  The  Ophthalmic;  Ear,  Nose,  Throat: 
and  Dental  Devices  Panel  recommends 
that  both  the  air  or  water  bulb  syringe 
and  the  irrigating  syringe  be  classified 
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Section 


Device 


Docket  No 


Class 


Subpart  B— Dental  DIagnoatic  Devieaa— Continued 


872  5510      Prelofmed  orthodontic  apace  maintainef 78N-2961 

872.5520 Orthodontic  pliefs ^!!^???f 

872  5525 Pretomied  tooth  positioner — ■ 78r4-30Z5 

872  5530            Orthodontic  expansion  screw  retainer 78^4-^963 

872.5540 - Orthodontic  spring llt^^ 

872.5550 Teething  ring „„  9q« 

872.5560 Orthodontic  tube /bn-^wso 

872.5570 Orthodontic  ligature  tuclung  instrument !?I!"??fI 

872.5580 Orthodontic  wire 


78N-2968 


Sobpwl  0— Dental  Mlacalanaous  Davtcas 


872.6010... 
872.6020... 
8072.6030! 
872.6035 


Abrasive  dtek 78N-2969 

Abrasive  point 78N-2970 

Oral  cavity  abrasive  polishing  agent 78N-2971 

78N-2972 

78r4-2973 

78N-2974 


78N-2975 
78^4-2976 


Polisliing  agent  strip 

872.6040 Polishing  wheel 

872.6050 Paper  saliva  absort>er 

872.6070 UHraviolot  activator  lor  polymerization 

872.6080 - : Airbrush 

872.6100 _ Anesthetic  warmer 78N-2977 

872.6140 Articulation  paper 78r4-2978 

872.6200 Base  plate  shellac 78N-2979 

872.6250 Dental  chair  with  operative  unit 78N-2980 

87^6260 Dental  chair  without  operative  unit 78N-2981 

872.6280 Cotton  roll 78N-29e2 

872  6290 Prophylaxis  cup 78N-2983 

872.6300..'. Rubber  dam 78r4-2984 

872.6310 Rutiber  dam  clamp 78N-2985 

872.6320 RutJber  dam  frame 78N-2986 

872.8350 Ullravioiet  detector 78N-2987 

872.6370 Oral  cavity  evacuatof 78N-2988 

872.6390 Dental  floss 78N-29e9 

872.6400 Forceps  for  articulation  paper 78N-2990 

872.6410 Forceps  for  dental  dressing 78(^2991 

872.6420 Forceps  (or  a  rubber  dam  damp 78N-2992 

872.6465 - Gu«d  for  an  abrasive  disli 78N-2993 

872.6475 Heat  source  for  bleaching  teeth —  78N-2994 

872.8510 Oral  irrigation  unit 78f^2996 

872.6550 Dental  matrix  band 78N-2997 

872.6560 _ Matrix  retainer 78N-2998 

872.6570 Impression  tube ^*'^???? 

872.6600 Mouth  nwror.. 

872.6620 


872.6640... 
872.8645... 
872.6650.. 

872.04 

872.6660. 
872.6670.. 
872.6680.. 
872.6690.. 
872.6710.. 
872.6730.. 
872.6750.. 
872.6770.. 


78N-3000 

Saliva  ejector  mouthpiece 78N-3001 

Dental  operative  unit - 78N-3002 

Suction  operative  unit 78N-3003 

Massaging  pidi 781^3004 

78r^-30 

Porcelain  powder  for  clinical  use 78N-3005 

Silicate  protector 78N-3006 

Dental  retractor  (all  types) 78N-3C07 

Dental  retractor  accessories 78N-3008 

Boiling  water  sterilizer 78N-3009 

Endodontic  dry  heat  sterilizer 78N-301 1 

Air  or  water  syringe  unit 78N-3012 

Cartridge  syringe 78N-3014 


, 78N-3016 

Restorative  or  impression  material  syringe 781^3017 

Rubber  tip  (or  oral  hygiene 78N-3018 

Manual  toothbnjsh 78N-3019 

Powered  toothtaush 7BN-3020 

Disposable  fluoride  tray 78N-3021 

Preformed  impression  tray 78N-3022 

Intraoral  dental  wax 78N-3023 


872.6800 Periodontic  or  endodontic  irrigating  syringe.. 

872.6810 

872.6850 ~ 

872.8855 

872.6865 

872.8670 

872.6880 

872.8890 


Devices  Considered  by  Two  or  More 
Panels 

The  Dental  Device  Section  of  the 
Ophthalmic;  Ear,  Nose.  Throat;  and 
Dental  Devices  Panel  and  the  other 
panels  listed  below  made  classification 
recommendations  concerning  the 
following  devices: 

Device — Other  Panels 

X-ray  film  cassette — Obstetrics-Gynecology 
and  Radiologic 

Extra  oral  X-ray  dental  film — Obsletrics- 
Gynecology  and  Radiologic 

Intra  oral  X-ray  dental  film — Obstetrics- 
Gynecology  and  Radiologic 

intensifying  radiographic  screen — Obstetrics- 


II 
II 

Ml 
II 
I 


Gynecology  and  Radiologic 
Automatic  radiographic  film  processor — 

Obstetrics-Gynecology  and  Radiologic     , 
Leaded  apron— Obstetrics-Gynecology  and 

Radiologic 
Leaded  operator  radiation  protector — 

Obstetrics-Gynecology  and  Radiologic 
Anesthesia  flowmeter — Respiratory  and 

Nervous  System 
Compressed  gas  cyliner  and  valve — 

Respiratory  and  Nervous  System 
Analgesia/anesthesia  gas  machine — 

Respiratory  and  Nervous  System 
Resuscitation  and  emergency  oxygen  unit — 

Respiratory  and  Nervous  System 
Cotton  applicator — General  Medical 
Autoclave — General  Medical 
Ethylene  oxide  gas  sterilizer — General 

Medical 
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U.S.C.  360c,  371(a))).  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  that  Chapter  I  of  Title  21  of  the 
code  of  Federal  Regulations  be  amended 


with  the  Hearing  Clerk.  Food  and  Drug 
Administration. 

Dated:  December  16, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 


2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 

anri  Pnamptir  Art  f21  U.S.C.  360fkll. 
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I.uer-lock  drug  syringe — General  Medical 

Tongue  depre.ssor — General  .Medical 

Gauze  sponge— Surgical  and  Rehabilitation 

Surgical  knife— Surgical  and  Rehabilitation 

Dental  suture — Surgical  and  Rehabilitation 

Iontophoresis  device — Surgical  and 

Rehabilitation 

• 

The  agency  is  not  at  this  time 

publishing  the  recommendations  of  the 

Dental  Device  Section  of  the 

Ophthalmic;  Ear,  Nose,  Throat;  and 

Dental  Devices  Panel  to  classify  the 

devices  listed  above.  The  agency  has 

published,  or  will  publish,  these 

recommendations  and  proposed 

classification  regulations  along  with  the 

recommendations  of  other  Panels  that 

reviewed  the  devices.  Some  of  these 

other  Panels'  recommendations  have 

already  been  published  in  the  Federal 

Register.  The  following  table  shows  the 

current  structure  of  the  advisory 

committees  involved  with  classification 

of  medical  devices  and  a  list  of  all 

proposed  and  final  classification 

regulations  published  to  date: 

Panel/Section  Name — Publication  Date  in 
Federal  Register 

Circulatory  Systems  Devices  Panel— March 
9,  1979  44  FR  13284-13434  (proposals); 
February  5,  1980.  45  FR  7904-7971  (final 
regulations) 

Clinical  Chemistry  and  Hematology  Devices 
Panel 

Clinical  Chemistry  Device  Section 
Clinical  Toxicology  Device  Section 
Hematology  and  Pathology  Device  Section — 
September  H.  1979.  44  FR  52950-53063 
(proposals);  September  12,  1980,  (45  FR 
760576-06051  (final  regulations) 

General  Medical  Devices  Panel 

General  Hospital  and  Personal  Use  Device 
Section— August  24.  1979,  44  FR  49844- 
49954  (proposals);  October  21.  1980,  45  FR 
69678-69737  (final  regulations) 

Gastroenterology-Urology  Device  Section 

Immunology  and  Mircrobiology  Devices 
Panel 

Immunology  Device  Section — April  22, 1980. 

45  FR  27204-27359  (proposals) 
Microbiology  Device  Section — April  22. 1980, 

45  FR  27204-27359  (proposals) 

Obstetrics-Gynecology  and  Radiologic 
Devices  Panel 

Obstetrics-Gynecology  Device  Section — Ap- 
ril 3,  1979,  44  FR  19894-19971  (proposals): 
February  26.  1980,  45  FR  12682-12720  (final 
regulations). 

Radiology  Device  Section 

Ophthalmic:  Ear.  Nose.  Throat:  and  Dental 
Devices  Panel 

Ophthalmic  Device  Section 

Ear,  Nose,  and  Throat  Device  Section 

Dental  Device  Section 

Respiratory  and  Nervous  System  Devices 
Panel 

Anesthesiology  Device  Section— November  2, 
1979.  44  FR  63293-63426  (proposals) 


Neurological  Device  Section — November  28. 

1978.  43  FR  54640-55732  (proposals): 
September  4,  1979.  44  FR  51726-51778  (final 
regulations) 

Surgical  and  Rehabilitation  Devices  Panel 

Physical  Medicine  device  section — August  28, 

1979,  44  FR  50458-50537  (proposals) 
Orthopedic  Device  Section 

General  and  Plastic  Surgery  Device  Section 

FDA  has  determined  that  the 
following  devices  reviewed  by  the 
Ophthalmic  Ear,  Nose.  Throat,  and 
Dental  Devices  Panel  are  identical  to 
devices  that  have  been  reviewed  by  the 
General  Hospital  and  Personal  Use 
Device  Section  of  the  General  Medical 
Devices  Panel  and  classified  by 
regulations  published  with  that  Panel: 
Dry  heat  sterilizer;  air  or  water  bulb 
syringe;  and  irrigating  syringe.  FDA  has 
also  determined  that  these  dental 
devices  should  be  included  in  the 
generic  types  of  devices  that  have 
already  been  classified  in  regulations 
published  with  the  General  Medical 
Devices  Panel.  However,  because  the 
proposed  general  hospital  and  personal 
use  device  classificfiaon  regulations 
were  published  before-FDA  determined 
that  the  devices  in  question  were 
identical,  the  agency  did  not  publish  the 
recommendations  of  the  Ophthalmic; 
Ear,  Nose,  Throat;  and  Dental  Devices 
Panel  at  that  time.  Accordingly,  the 
agency  is  publishing  the 
recommendations  of  the  Ophthalmic; 
Ear,  Nose,  Throat;  and  Dental  Devices 
Panel  for  these  devices,  as  required  by 
the  amendments.  Interested  persons  are 
invited  to  comment,  in  accordance  with 
the  procedure  set  forth  at  the  end  of  this 
notice,  on  the  Panels'  recommendations 
and  on  the  agency's  determinations  that 
the  devices  described  below  are 
identical  to  the  general  hospital  and 
personal  use  devices. 

1.  The  Ophthalmic;  Ear,  Nose,  Throat; 
and  Dental  Devices  Panel  recommends 
that  the  dry  heat  sterilizer  be  classified 
into  class  II  because  if  believes  that  the 
dry  heat  sterilizer  should  be  capable  of 
sterilizing  dental  instruments  properly. 
The  Panel  based  its  recommendation  on 
the  Panel  members'  clinical  experience 
with  this  device.  The  Panel  identified 
infection  in  the  patient  as  a  risk  to 
health  from  use  of  this  device. 

FDA  has  determined  that  the  dry  heat 
sterilizer  classified  by  the  Ophthalmic; 
Ear.  Nose,  Throat;  and  Dental  Devices 
Panel  is  identical  to  the  device  with  the 
same  name  considered  by  the  General 
Hospital  and  Persona!  Use  Device 
Section  of  the  General  Medical  Devices 
Panel.  On  August  24,  1979,  FDA 
published  in  the  Federal  Register  [44  FR 
49947)  a  proposed  regulation,  based  on 


that  Panel  recommendation,  classifying 
the  dry  heat  sterilizer  into  class  II. 

2.  The  Ophthalmic;  Ear,  Nose,  Throat: 
and  Dental  Devices  Panel  recommends 
that  both  the  air  or  water  bulb  syringe 
and  the  irrigating  syringe  be  classified 
into  class  1  with  exemptions  from 
premarket  notification  procedures  and 
the  good  manufacturing  practice 
requirements  because  it  believes  that 
both  the  air  or  water  bulb  syringe  and 
the  irrigating  syringe  are  simple  devices 
that  present  no  risks  to  health.  The 
Panel  based  its  recommendation  on  the 
Panel  members'  clinical  experience  with 
tfiese  devices. 

The  agency  has  determined  that  both 
the  air  or  water  bulb  syringe  and  the 
irrigating  syringe  classified  by  the 
Ophthalmic:  Ear.  Nose,  Throat:  and 
Dental  Devices  Panel  are  identical  to  the 
irrigating  syringe  considered  by  the 
General  Hospital  and  Personal  Use 
Device  Section  of  the  General  Medical 
Devices  Panel.  On  August  24, 1979,  FDA 
published  in  the  Federal  Register  (44  FR 
49951)  a  proposed  regulation  based  on 
that  Panel  recommendation  classifying 
the  irrigating  syringe  into  class  I. 

Dental  Products  Regulated  as  Drugs 

The  Ophthalmic:  Ear,  Nose,  Throat: 
and  Dental  Devices  Panel  made 
classification  recommendations 
concerning  the  following  three  dental 
products  that  FDA  has  determined  will 
be  regulated  as  drugs  rather  than  as 
devices:  plaque-disclosing  kits,  lingual 
ascorbic  acid  tests,  and  root  canal 
cleansers.  The  agency  is  not  pubUshing 
proposal  classification  regulations  for 
these  products. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(12l  (proposed  December 
11,  1979;  44  FR  71742)  that  this  proposed 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  the  agency  has 
concluded  that  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Reference 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
[address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1.  Letter  dated  March  22,  1979  from  D. 
Gregory  Singleton,  Executive  Secretary. 
Dental  Device  Section  of  the  Ophthalmic;  Ear. 
Nose.  Throat:  and  Dental  Devices  Panel  to 
members  of  this  Section. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513  and 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
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inspections  and  to  receive  premarket 
notification  from  manufacturers  to 
assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 
existing  devices  for  which  premarket 
approval  is  required. 


21  CFR  Part  872 
[Docket  No.  78N-2834] 

Medical  Devices;  Ciassification  of  Puip 
Testers 


cause  electrical  shock  to  the  patient  or 
user.  Moreover,  the  amount  of  power 
delivered  by  the  device  must  be 
controlled,  because  insufficient  voltage 
could  cause  erroneous  evaluation  and 
excessive  voltage  could  cause  bums  to 
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U.S.C.  360c.  371(a))),  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  that  Chapter  I  of  Title  21  df  the 
code  of  Federal  Regulations  be  amended 
by  adding  new  Part  872,  Subpart  A,  to 
read  as  follows: 

PART  872-DENTAL  DEVICES 

Subpart  A— General  Provisions 

Sec. 

871.1     Scope. 

Authority:  Sees.  513  and  701(a),  52  Stat. 
1055,  90  Stat.  540-548  (21  U.S.C.  360c  and 

371(a)). 

Subpart  A— General  Provisions 

§872.1    Scope. 

(a)  This  part  sets  forth  the 
classification  of  dental  devices  intended 
for  human  use. 

(b)  The  identification  of  a  device  in  a 
regulation  in  this  part  is  not  a  precise 
description  of  every  device  that  is,  or 
will  be,  subject  to  the  regulation.  A 
manufacturer  who  submits  a  premarket 
notification  submission  for  a  device 
under  Part  807  cannot  show  merely  that 
the  device  is  accurately  described  by 
the  section  title  and  identification 
provision  of  a  regulation  in  this  part,  but 
shall  state  why  the  device  is 
substantially  equivalent  to  other 
devices,  as  required  by  §  807.87. 

(c)  To  avoid  duplicative  listings,  a 
dental  device  that  has  two  or  more  types 
of  uses  (e.g.,  used  both  as  a  diagnostic 
device.and  as  a  therapeutic  device)  is 
listed  in  one  subpart  only. 

(d)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

In  accordance  with  Executive  Order 
12044,  as  amended  by  Executive  Order 
12221,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed, 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment 
supporting  this  determination  is  on  file 


with  the  Hearing  Clerk,  Food  and  Drug 
Administration. 

Dated:  December  16, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39814  Filed  12-29-80;  8:45  am) 
BILLING  CODE  4t10-03-M 


21  CFR  Part  872 
[Docl(etNo.78N-2831) 

Medical  Devices;  Classification  of 
Gingival  Fluid  Measurers 
AQENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  gingival  fluid  measurers  into 
class  I  §  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-3053. 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  gingival  fluid 
measurers: 

1.  Identification:  A  gingival  fluid 
measurer  is  a  gauge  device  used  to 
measure  the  amount  of  fluid  in  the 
gingival  sulcus  (depression  between  the 
tooth  and  gums)  in  order  to  determine  if 
there  is  a  gingivitis  condition. 


2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)). 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  gingival  fluid 
measurers  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  gingival  fluid 
measurers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
gingival  fluid  measures  be  classified  into 
class  I  (general  controls).  FDA  believes 
that  general  controls  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
gingival  fluid  measures  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)>.  FDA  is  proposing  that  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510(a)  through 
510(k)  of  the  act.  Under  section  510(g)(4) 
of  the  act.  the  agency  may  exempt  a 
manufacturer  from  section  510  only  if  it 
finds  that  compliance  with  this  section 
is  not  necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  gingival  fluid 
measurers,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device,  and  to  conduct  necessary 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 


.e  ri 1 1 


comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  electrode  gel 
for  nuln  testers  in  the  oractice  of 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


85971 


inspections  and  to  receive  premarket 
notification  from  manufacturers  to 
assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 
existing  devices  for  which  premarket 
approval  is  required. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540.546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  by  adding 
new  Subpart  B  and  new  §  872.1500,  to 
read  a  follows: 

Subpart  B— Dental  Diagnostic  Devices 

§  872.1500    Gingival  fluid  measurer. 

(a)  Identification.  A  gingival  fluid 
measurer  is  a  gauge  device  used  to 
measure  the  amount  of  fluid  in  the 
gingival  sulcus  (depression  between  the 
tooth  and  gums)  to  determine  if  there  is 
a  gingivitis  condition. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39815  Filed  12-29-80,  8:45  am] 
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21  CFR  Part  872 
IDocket  No.  78N-2834] 

Medical  Devices;  Classification  of  Pulp 
Testers 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pulp  testers  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  pulp  testers: 

1.  Identification:  A  pulp  tester  is  an 
A.C.  or  battery  powered  device  used  to 
evaluate  the  pulpal  vitality  of  teeth,  by 
employing  high  frequency  current, 
transmitted  by  an  electrode,  to  stimulate 
the  nerve  tissue  in  the  dental  pulp. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  pulp  testers  be 
classified  into  class  II  because  improper 
electrical  design  of  the  device  could 


cause  electrical  shock  to  the  patient  or 
user.  Moreover,  the  amount  of  power 
delivered  by  the  device  must  be 
controlled,  because  insufficient  voltage 
could  cause  erroneous  evaluation  and 
excessive  voltage  could  cause  bums  to 
oral  tissue.  The  Panel  believes  that 
general  controls  alone  would  not 
provide  sufficient  control  over  the 
performance  and  electrical 
characteristics  of  this  device.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  information 
to  establish  a  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Electrical  shock: 
Improper  electrical  design  or 
malfunction  of  the  device  could  cause 
electrical  shock  to  the  patient  or  user, 
(b)  Erroneous  evaluation:  Improper 
mechanical  or  electrical  design  of  the 
device  may  result  in  erroneous 
evaluation  and  subsequent  therapy  that 
is  inappropriate,  (c)  Tissue  bums:  If  the 
voltage  delivered  by  the  device  is 
excessive,  bums  to  oral  tissue  may 
result. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
pulp  testers  be  classified  into  class  II 
(performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This- 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
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proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1730,  to  read  as 
follows: 

§  872. 1 730    Electrode  gel  for  pulp  testers. 

(a)  Identification.  An  electrode  gel  for 
pulp  testers  is  a  device  that  is  applied  to 


Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Dmg 


electrical  shock  to  the  patient  or 
operator. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
reconmiendation  and  is  proposing  that 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  [sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1720,  to  read  as 
follows: 

§872.1720    Pulp  tester. 

(a)  Identification.  A  pulp  tester  is  an 
A.C.  or  battery  powered  device  used  to 
evaluate  the  pulpal  vitality  of  teeth,  by 
employing  high  frequency  current, 
transmitted  by  an  electrode,  to  stimulate 
the  nerve  tissue  in  the  dental  pulp. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  8&-39818  Filed  lZ-29-80;  8:45  am| 
BILLING  CODE  4110-03-M 


21  CFR  Part  672 
(Docket  No.  78N-2835] 

Medical  Devices;  Classification  of 
Electrode  Gel  for  Pulp  Testers 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  electrode  gel  for  pulp  testers 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 


comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  electrode  gel  for  pulp 
zsters: 

1.  Identification;  An  electrode  gel  for 
pulp  testers  is  a  device  that  is  applied  to 
the  surface  of  a  tooth  before  use  of  a 
pulp  tester  to  aid  conduction  of 
electrical  current. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i). 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  electrode  gel  for  pulp 
testers  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  electrode  gel 
for  pulp  testers  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
electrode  gel  for  pulp  testers  be 
classified  into  class  II  (performance 
standards).  This  device  comes  into 
direct  contact  with  oral  tissue.  It  is 
essential  that  the  materials  used  in  the 
device  be  biocompatible.  Changes  in  the 
composition  of  the  device  or 
contamination  of  the  device  with  other 
materials  may  lead  to  adverse  tissue 
reactions  (painful  burns  or  infections), 
thus  placing  the  patient  unnecessarily  at 
risk.  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  electrode  gel  for  pulp  testers  should 
be  classified  into  class  II  rather  than 
class  I.  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  premarket 
notification  procedures  under  section 
510(k),  records  and  reports  requirements 
under  section  519,  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  the  device  classification 
panels  and  reestablished  them  with  the 
same  functions,  but  with  new  names 
and  a  new  structure.  FDA  published 
notices  of  these  changes  in  the  Federal 
Register  of  May  19, 1978  (43  FR  21666, 
21667,  and  21668)  and  May  26, 1978  (43 
FR  22672  ad  22673).  This  proposed 
.  classification  regulation  identifies  each 
device  panel  by  the  former  name. 
Further  information  regarding  the  device 
advisory  committees  and  list  of  their 
new  names  may  be  found  in  the 
preamble  to  the  general  provisions, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  380c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
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Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
I  ana  Rnrlfuillp  MD  2nfl.'i7.  Written 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
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intraoral  source  X-ray  systems  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
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proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1730,  to  read  as 
follows: 

§  872. 1 730    Electrode  gel  for  pulp  testers. 

(a)  Identification.  An  electrode  gel  for 
pulp  testers  is  a  device  that  is  applied  to 
the  surface  of  a  tooth  before  use  of  a 
pulp  tester  to  aid  conduction  of 
electrical  current. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2836] 

Medical  Devices;  Classification  of 
Extraorai  Source  X-Ray  Systems 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  estraoral  souce  X-ray 
systems  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 


Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia.  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  extraorai  source  X-ray 
systems: 

1.  Identification:  An  extraorai  source 
X-ray  system  is  an  AC-powered  device 
that  produces  X-rays  and  is  used  for 
dental  radiographic  examination  and 
diagnosis  of  diseases  of  the  teeth,  jaw, 
and  oral  structures.  The  X-ray  source  (a 
tube)  is  located  outside  the  mouth.  This 
generic  type  of  device  may  include 
patient  and  equipment  supports  and 
component  parts. 

2.  Recommended  classificaUon:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  estraoral  X-ray  source 
systems  be  classified  into  class  II 
because  the  device  directs  radiation  at 
the  body,  and  malfunction  could  result 
in  the  patient's  exposure  to  unsafe  levels 
of  radiation.  Moreover,  the  electrical 
design  of  the  device  must  be  regulated 
to  assure  electrical  safety.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  these  characteristics.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  information 
to  establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Exposure  to 
unsafe  levels  of  radiation:  Improper 
shielding  of  the  patient,  or  improper 
design  or  malfunction  of  the  device  may 
result  in  the  unnecessary  exposure  of 
the  patient  to  radiation,  (b)  Electrical 
shock:  Improper  electrical  design  or 
malfunction  of  the  device  could  cause 


electrical  shock  to  the  patient  or 
operator. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
extraorai  source  X-ray  sustems  be 
classified  into  class  II  (performance 
standards).  The  agency  beUeves  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effecfiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device.  AJiy  standards 
developed  for  the  device  must  conform 
to  the  Radiation  Control  for  Health  and 
Safety  Ac{  of  1968  (42  U.S.C.  262  et  seq.) 
and  the  regulations  governing  radiation 
safety  promulgated  tmder  that  act,  as 
well  as  the  electrical  safety  regulations 
promulgated  under  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
651  et  seq.) 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
pubUshed  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  pubUshed  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1800,  to  read  as 
follows: 

§  872. 1 800    Extraorai  source  X-ray  system. 

(a)  Identification.  An  extraorai  source 
X-ray  system  is  an  AC-powered  device 
that  produces  X-rays  and  is  used  for 
dental  radiographic  examinafion  and 
diagnosis  of  diseases  of  the  teeth,  jaw. 
and  oral  structures.  The  X-ray  source  (a 
tube)  is  located  outside  the  mouth.  This 
generic  type  of  device  may  include 
patient  and  equipment  supports  and 
component  parts. 

(b)  Classification.  Class  II 
(performance  standards). 
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submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  hptwppn 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposal  regulation. 


malfunction  of  the  device,  could  have  an 
adverse  effect  on  the  safety  and 
effectiveness  of  the  device.  Also,  the 
agency  believes  that  improper  design  of 
the  device,  resulting  in  improper  beam 
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Interested  persons  may,  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.  Monday  through 
Friday, 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2837] 

Medical  Devices;  Classification  of 
Intraoral  Source  X-Ray  Systems 

agency:  Food  and  Drug  Administration. 

action:  Proposed  rule^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  intraoral  source  X-ray 
systems  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
irv  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  {HFK^60).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 

SUPPt.EMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  intraoral  source  X-ray 
systems: 

1.  Identification:  An  intraoral  source 
X-ray  system  is  an  AC-powered  device 
that  produces  X-rays  and  is  used  for 
dental  radiographic  examination  and 
diagnosis  of  diseases  of  the  teeth,  jaw, 
and  oral  structures.  The  X-ray  source  (a 
tube)  is  located  inside  the  mouth.  This 
generic  type  of  device  may  include 
patient  and  equipment  supports  and 
component  parts. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  high  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  intraoral  source  X-ray 
units  be  classified  into  class  II  because 
the  device  directs  radiation  at  the  body, 
and  malfunction  could  result  in  the 
patient's  exposure  to  unsafe  levels  of 
radiation.  Moreover,  the  electrical 
design  of  the  device  must  be  regulated 
to  assure  electrical  safety.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  these  characteristics.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  standard.  The 
Panel  also  recommends  that  because  the 
source  of  the  X-rays  is  placed  inside  the 
mouth,  systems  should  be  required  to 
bear  special  labeling  which  describes 
the  risks  involved  in  using  the  device 
without  a  radiation  shield. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Exposure  to 
unsafe  levels  of  radiation:  Improper 
shielding  of  the  patient,  improper  design, 
or  malfunction  of  the  device  may  result 
in  unnecessary  exposure  of  the  patient 
to  radiation,  (b)  Electrical  shock: 
Improper  design  or  malfunction  of  the 
device  could  result  in  electrical  shock  to 
the  patient  or  operator. 

Proposed  Classirication 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 


intraoral  source  X-ray  systems  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device.  Any  standards 
developed  for  the  device  must  conform 
to  the  Radiation  Control  for  Health  and 
Safety  Act  of  1968  (42  U.S.C.  262  et  seq.) 
and  the  regulations  governing  radiation 
safety  promulgated  under  the  act,  as 
well  as  the  electrical  safety  regulations 
promulgated  under  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  651  et 
seq.). 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1810,  to  read  as 
follows: 

§  872.1810    Intraoral  source  X-ray  system. 

(a)  Identification.  An  intraoral  source 
X-ray  system  is  an  electrically-powered 
device  that  produces  X-ray  and  is  used 
for  dental  radiographic  examination  and 
diagnosis  of  diseases  of  the  teeth,  jaw, 
and  oral  structures.  The  X-ray  source  (a 
tube)  is  located  inside  the  mouth.  This 
generic  type  of  device  may  include 
patient  and  equipment  supports  and 
component  parts. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
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Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  cephalometers: 

1.  Identification:  A  cephalometer  is  a 
device  used  in  dentistry  during  X-ray 


proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
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submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39819  Filed  12-29-«0;  8:45  am| 
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21  CFR  Part  872 

IDocket  No.  78N-2a38] 

Medical  Devices;  Classification  of 
Dental  X-Ray  Exposure  Alignment 
Device 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  X-ray  exposure 
alignment  devices  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  the 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments-to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Sinpleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910.  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposal  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  a  dental  X-ray  exposure 
alignment  device: 

1.  Identification:  A  dental  X-ray 
exposure  alignment  device  is  a  device 
used  to  position  and  h-jld  X-ray  film  and 
to  align  the  examination  site  with  the  X- 
ray  beam. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturijig  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  X-ray  exposure 
alignment  devices  be  classified  into 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  it  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental  X-ray 
exposure  alignment  devices  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommen^ialion  and  is  proposing  that 
dental  X-rav  exposure  alignment 
device;-  bo  classified  into  class  II 
(perform.ance  standards).  The  design 
and  function  of  dental  X-ray  exposure 
iilignmont  de\ices  affect  the  amount  of 
radiation  to  which  patients  are  exposed 
Alteration  of  the  beam  size  or  change  in 
.ilignment  of  the  beam,  both  of  which 
could  result  from  improper  design  or 


malfunction  of  the  device,  could  have  an 
adverse  effect  on  the  safety  and 
effectiveness  of  the  device.  Also,  the 
agency  believes  that  improper  design  of 
the  device,  resulting  in  improper  beam 
alignment,  would  require  repeating  the 
X-ray,  thus  exposing  a  patient  to 
unnecessary  radiation.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  dental  X-ray  exposure  alignment 
devices  should  be  classified  into  class  II 
rather  than  class  I.  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  exempt  from 
premarket  notification  procedures  under 
section  510(k),  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  Mav  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  372  in  Subpart  B 
by  adding  new  §  872.1820.  to  read  as 
follows: 

§872.1820    X-ray  beam  aligner. 

(a)  Identi'icat'.on.  .\  dental  X-ray 
exposure  alignment  device  is  a  device 
used  tn  position  X-ray  film  and  to  align 
the  examination  site  with  the  X-ray 
beam. 

(bj  Clcssification.  Class  II 
(performance  standards). 

Inteiested  persons  may.  on  or  before 
March  2.  1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
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is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 


members'  personal  knowledge  of,  and 
clinical  experiencejaritb,  the  device  in 
the  practice  of  dentistry,  and  on  a 
presentation  by  FDA's  Bureau  of 
Radiological  Health  which  described  the 
potential  hazards  associated  with  the 


§  872.1840    Dental  X-ray  position  indicating 
device. 

(a)  Identification.  A  dental  X-ray 
position  indicating  device  is  a  device, 
such  as  a  collimator,  cane,  or  aperture, 
that  is  used  in  dental  radiographic 
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Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doc.  80-39820  Filed  12-29-80;  8:45  sm) 
MLUNQ  CODE  411(M)3-W 


21  CFR  Part  872 
[Docket  No.  78N-28391 

Medical  Devices;  Classification  of 

Cephalometers 

AOENCY:  Food  and  Drug  Administration. 

ACTION:  Proposed  rule^ 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cephalometers  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 


The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  cephalometers: 

1.  Identification:  A  cephalometer  is  a 
device  used  in  dentistry  during  X-ray 
procedures.  The  device  is  used  to  place 
and  to  hold  a  patient's  head  in  a 
standard  position  during  dental  X-rays. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  cephalometers  be 
classified  into  class  II  because  a 
performance  standard  is  necessary  to 
assure  that  the  measuring  and 
positioning  functions  of  the  device  are 
sufficiently  accurate  to  prevent 
misdiagnosis.  The  Panel  believes  that 
general  controls  alone  would  not 
provide  sufficient  control  over  this 
characteristic.  The  Panel  believes  that  a 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Misdiagnosis: 
Improper  design  of  the  device  may  result 
in  misdiagnosis  and  subsequent 
inappropriate  therapy. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
cephalometers  be  classified  into  class  II 
(performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  to  assure  the 
accuracy  of  its  measuring  and 
positioning  functions  and  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 


proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1830,  to  read  as 
follows: 

§  872.1830    Cephalometer. 

(a)  Identification.  A  cephalometer  is  a 
device  used  in  dentistry  during  X-ray 
procedures.  The  device  is  used  to  place 
and  to  hold  a  patient's  head  in  a 
standard  position  during  dental  X-rays. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc,  80-39821  Filed  12-29-80;  8:45  am) 
BILUNG  CODE  4110-03-H 


21  CFR  Part  872 
[Docket  No.  78N-2840] 

Medical  Devices;  Classification  of 

Dental  X-Ray  Position  Indicating 

Devices 

AGENCY:  Food  and  Drug  Administration. 

action:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  X-ray  position 
indicating  devices  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
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address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

EAB  niBTuea  ikiEORMATIOM  CONTACT! 


inaccurate  X-rays  and  subsequent 
misdiagnosis  and  inappropriate 
treatment,  (b)  Overexposure  to 
radiation:  If  the  lining  of  the  device  has 
an  insufficient  lead  content,  the  patient 
may  be  exposed  to  unnecessary 


submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
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is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
date:  Comments  by  March  2, 1981.  FDA 
proposes  that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication  in 
the  Federal  Register. 
address:  Written  comments  to  the  ' 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

for  further  information  contact: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  {HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536 
supplementary  information: 

Panel  Recommendation 

A  p.-oposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  X-ray  posifion 
indicating  devices. 

1.  Identification:  A  dental  position 
indicating  device  is  a  device,  such  as  a 
collimator,  cone,  or  apertune,  that  is 
used  in  dental  radiographic 
examination.  The  device  aligns  the 
examination  site  with  the  X-ray  beam 
and  also  restricts  the  dimensions  of  the 
dental  X-ray  field  by  limiting  the  size  of 
the  primary  X-ray  beam. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  panel 
recommends  that  dental  X-ray  position 
indicating  devices  be  classified  into 
class  II  because  improper  design  of  the 
device  may  expose  the  patient  and  the 
operator  unnecessarily  to  radiation.  The 
panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  isi)ased:  The  Panel 
based  its  recommendation  on  the  Panel 


members'  personal  knowledge  of,  and 
clinical  experience-witb,  the  device  in 
the  practice  of  dentistry,  and  on  a 
presentation  by  FDA's  Bureau  of 
Radiological  Health  which  described  the 
potential  hazards  associated  with  the 
device  (Ref.  1]. 

5.  Risks  to  health:  Exposure  to  unsafe 
levels  of  radiation:  Improper  design  of 
the  device  may  result  in  unnecessary 
exposure  of  the  patient  and  the  operator 
to  radiation. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  X-ray  position  indicating  devices 
be  classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Reference 

The  following  information  has  been 
placed  on  file  in  the  office  of  the 
Hearing  Clerk  (address  above)  and  may 
be  seen  by  interested  persons,  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday. 

1.  Transcript  of  Dental  Device 
Classification  Panel  Meeting,  Washington. 
DC.  December  5.  1977. 

On  April  28,  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a]))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1840,  to  read  as 
follows: 


§  872.1840    Dental  X-ray  position  Indicating 
device. 

(a)  Identification.  A  dental  X-ray 
position  indicating  device  is  a  device, 
such  as  a  collimator,  cane,  or  aperture, 
that  is  used  in  dental  radiographic 
examination.  The  device  aligns  the 
examination  site  with  the  X-ray  beam 
and  also  restricts  the  dimensions  of  the 
dental  X-ray  field  by  limiting  the  size  of 
the  primary  X-ray  beam. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identifeid  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  .November  19.  1980. 

William  F.  Randolph, 

.Acting  .■\ssociate  Commissioner  for 
Regulatory  .Affairs. 

|FR  Doc.  80-39822  Filed  12-2^-80:  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-2841] 

Medical  Devices;  Classification  of 
Lead-Lined  Position  Indicators 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  lead-lined  position  indicators 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 


« 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  X-ray  film 
holders: 


would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 


Dated:  .November  19.  1980. 
William  F.  Randolph. 

.Acting  .A.'isnnate  Commissioner  for 
Regulatory  .A  ffairs. 

|FR  Doc   M0-.i!)H:4  Filed  12-29-80  8  45  dm| 
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address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  lead-lined  position 
indicators: 

1.  Identification:  A  lead-lined  position 
indicator  is  a  cone-shaped  device  that  is 
attached  to  a  dental  X-ray  tube  and  is 
used  to  aid  in  positioning  the  tube,  to 
prevent  the  misfocusing  of  the  X-rays  by 
absorbing  divergent  radiation,  and  to 
prevent  leakage  of  radiation  by  use  of 
the  lead  lining. 

2.  Recommended  classification:  Class 
U  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  lead-lined  position 
indicators  be  classified  into  class  II 
because  the  Panel  believes  that 
performance  standards  are  necessary  to 
assure  that  the  X-ray  beam  is  properly 
controlled  by  the  indicator  and.  thereby, 
protects  the  patient  and  operator.  Faulty 
design  of  the  cone  could  cause  improper 
alignment  of  the  X-ray  beam  at  the  tip  of 
the  cone  and.  as  a  result,  proper 
collimation  of  the  X-ray  beam 
(elimination  of  the  divergent  portion  of 
the  beam)  may  not  occur.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  these  characteristics.  The  Panel 
believes  that  a  performance  standard 

.  would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  performance 
standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Misdiagnosis 
and  inappropriate  treatment:  Improper 
design  of  the  device  may  result  in 


inaccurate  X-rays  and  subsequent 
misdiagnosis  and  inappropriate 
treatment,  (b)  Overexposure  to 
radiation:  If  the  lining  of  the  device  has 
an  insufficient  lead  content,  the  patient 
may  be  exposed  to  unnecessary 
radiation. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
lead-lined  position  indicators  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1850.  to  read  as 
follows: 

§  872.1850    Lead-lined  position  Indicator. 

(a)  Identification.  A  lead-lined 
position  indicator  is  a  cone-shaped 
device  that  is  attached  to  a  dental  X-ray 
tube  and  is  used  to  aid  in  positioning  the 
tube,  to  prevent  the  misfocusing  of  the 
X-rays  by  absorbing  divergent  radiation, 
and  to  prevent  leakage  of  radiation  by 
use  of  the  lead-lining. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2,  1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 


submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph. 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39823  filed  12-29-aOi  8:45  am] 
BILUNQ  CODE  411(M)3-M 


21  CFR  Part  872 
[Docket  No.  78N-28421 

Medical  Devices;  Classification  of 
Dental  X-Ray  Film  Holders 
agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule.       


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  X-ray  film  holders  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

dates:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
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performance  standard  for  this  device  be 
a  medium  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  amalgam  alloys  be 


U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  by  adding 
new  Subpart  C,  which  is  reserved,  and 


actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  X-ray  film 
holders: 

1.  Identification:  A  dental  X-ray  film 
holder  is  a  device  used  to  position  and 
to  hold  X-ray  film  inside  the  mouth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i], 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  X-ray  film 
holders  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  the  Panel  believes 
that  defects  in  this  device  are  readily 
apparent  to  the  user. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental  X-ray 
film  holders  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Infection:  If  the 
materials  used  in  the  device  cannot  be 
properly  sterilized,  a  patient  may 
contract  an  infection. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  X-ray  film  holders  be  classified 
into  class  II  (performance  standards). 
This  decision  \t  based  on  the  knowledge 
that  a  single  dental  X-ray  film  holder 
may  be  used  for  many  patients  and  has 
the  potential  for  transmitting 
microorganisms  between  patients. 
Therefore,  these  devices  must  be 
constructed  of  materials  that  can  be 
properly  sterilized.  The  agency  believes 
that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 


would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  dental  X-ray  film  holders  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel's  recommendation  that  this  device 
be  exempt  from  premarket  notification 
procedures  under  section  510(k),  records 
and  reports  requirements  under  section 
519,  and  the  good  manufacturing 
practice  regulation  under  section  520(f| 
of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.1905,  to  read  as 
follows: 

§  872. 1 905    X-ray  film  holder. 

(a)  Identification.  A  dental  X-ray  film 
holder  is  a  device  used  to  position  and 
to  hold  X-ray  film  inside  the  mouth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Fridav. 


Dated;  .November  19,  1980. 
William  F.  Randolph. 

.■\ct}ng  .■\^soriate  Commissioner  for 
Regulatory  .-t  (fairs. 
jFR  Dot   m)-,i9«:4  Filed  i:-;9-8n  B45  dm| 
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21  CFR  Part  872 
[Docket  No.  78N-2843] 

Medical  Devices;  Classification  of 
Amalgam  Alloys 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  amalgam  alloys  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposed  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  amalgam  alloys: 

1.  Identification:  An  amalgam  alloy  is 
a  device  that  consists  of  a  metallic 
substance  that  is  mixed  with  mercury  to 
form  filling  material  for  dental  caries. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
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Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
gold-based  alloy  for  clinical  use  be 
classified  into  class  II  (performance 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
Williain  F.  Randolph, 

Acting  Associate  Commissioner  for 


contain  smaller  quantities  of  other 
metals,  such  as  copper,  gold,  and 
platinum.  It  is  used  to  fabricate  dental 
applicances  such  as  crowns  and  bridges. 
2.  Recommended  classification:  Class 
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performance  standard  for  this  device  be 
a  medium  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  amalgam  alloys  be 
classified  into  class  II  because  materials 
used  in  the  device  that  contact  the  body 
should  meet  a  generally  accepted  and 
satisfactory  level  of  tissue  compatibility. 
The  Panel  believes  that  general  contrpls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Adverse  gastric 
or  respiratory  response:  Ingestion  of  the 
powdered  alloy  or  the  mixed  amalgam 
may  be  harmful  to  the  patient's  digestive 
or  respiratory  tract,  (b)  Adverse  tissue 
reaction:  If  the  materials  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
amalgam  alloys  be  classified  into  class 
li  (performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  advice.  A  performance  standard 
would  provide  reasonable  assurances  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21668)  and  May  26, 1978  (43  FR 
22672  and  22673).  This  proposed 
classification  regulation  identifies  each 
device  panel  by  the  former  name. 
Further  information  regarding  the  device 
advisory  committees  and  list  of  their 
new  names  may  be  found  in  the 
preamble  to  the  general  provisions, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 


U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  by  adding 
new  Subpart  C,  which  is  reserved,  and 
adding  new  Subpart  D  and  §  872.3050,  to 
read  as  follows: 

Subpart  C— Reserved 

Subpart  D— Prosthetic  Devices 

§  872.305    Amalgam  alloy. 

(a)  Identification.  An  amalgam  alloy 
is  a  device  that  consists  of  a  metallic 
substance  that  is  to  be  mixed  with 
mercury  to  form  filling  material  for 
dental  caries. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  he  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39825  Filed  12-29-80:  8.45  am| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

[Docket  No.  78N-2844] 

Medical  Devices;  Classification  of 
Gold-Based  Alloy  for  Clinical  Use 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  gold-based  alloy  for  clinical 
use  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 


actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60).  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  gold-based  alloy  for 
clinical  use: 

1.  Identification:  A  gold-based  alloy 
for  clinical  use  is  a  mixture  of  metals, 
the  major  component  of  which  is  gold.  It 
may  also  contain  smaller  quantities  of 
silver,  copper,  platinum,  or  palladium.  It 
is  used  to  fabricate  custom-made  dental 
appliances,  such  as  crowns  and  bridges. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  gold-based 
alloy  for  clinical  use  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  gold-based  alloy  for 
clinical  use  be  classified  into  class  II 
because  the  materials  used  in  the  device 
that  contact  the  body  should  meet  a 
generally  accepted  and  satisfactory 
level  of  tissue  compatibility.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  this  characteristic.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  performance 
standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Adverse  tissue 
reaction:  If  materials  used  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction. 
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general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 


safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 


believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
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Proposed  ClassiBcation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
gold-based  alloy  for  clinical  use  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
'  1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3060,  to  read  as 
follows: 

§  872.3060    Gold-based  alloy  for  clinical 
use. 

(a)  Identification.  A  gold-based  alloy 
for  clinical  use  is  a  mixture  of  metals, 
the  major  component  of  which  is  gold.  It 
may  also  contain  smaller  quantities  of 
silver,  copper,  platinum,  or  palladium.  It 
is  used  to  fabricate  custom-made  dental 
appliances,  such  as  crowns  and  bridges. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39826  Filed  12-29-80:  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-2845] 

Medical  Devices;  Classification  of 
Precious  Metal  Alloys  for  Clinical  Use 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  precious  metal  alloys  for 
clinical  use  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of  the 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  precious  metal  alloys 
for  clinical  use: 

1.  Identification:  A  precious  metal 
alloy  for  clinical  use  is  a  mixture  of 
metals,  the  major  components  of  which 
are  silver  and  palladium.  It  may  also 


contain  smaller  quantities  of  other 
metals,  such  as  copper,  gold,  and 
platinum.  It  is  used  to  fabricate  dental 
applicances  such  as  crowns  and  bridges. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  precious  metal 
alloys  for  clinical  use  by  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  precious  metal  alloys 
for  clinical  use  be  classified  into  class  II 
because  the  materials  used  in  the  device 
that  contact  the  body  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  compatibility.  The  Panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  this 
characteristic.  The  Panel  believes  that  a 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Adverse  tissue 
reaction:  If  the  materials  used  in  the 
device  are  not  biocompatible,  the 
patient  may  have  an  adverse  tissue 
reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
precious  metal  alloys  for  clinical  use  be 
classified  into  class  II  [performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668]  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classfication  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
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former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Therefore,  under  the  Federal  Food, 


provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  beinc  taken  under  the 


members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Adverse  tissue 
reaction:  Improper  design  of  the  device, 
resulting  in  improper  mixing  of  the 
amaleam.  r.niilH  r.aiisp  an  aHvprsp  fisciip 
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general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a]))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3070,  to  read  as 
follows: 

§  872.3070    Precious  metal  alloy  for  clinical 
use. 

(a)  Identification.  A  precious  metal 
alloy  for  clinical  use  is  a  mixture  of 
metals,  the  major  components  of  which 
are  silver  and  palladium.  It  may  also 
contain  smaller  quantities  of  other 
metals,  such  as  copper,  gold,  and 
platinum.  It  is  used  to  fabricate  dental 
appliances  such  as  crowns  and  bridges. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph. 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

FR  Doc.  80-39827  Filed  12-29-80-.  8:45  am) 
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21  CFR  Part  872 
[Docket  No.  78N-28461 

Medical  Devices;  Classification  of 
Mercury  and  Alloy  Dispensers 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  mercury  and  alloy  dispensers 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 


safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regualtion 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACr. 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  mercury  and  alloy 
dispensers: 

1.  Identification:  A  mercury  and  alloy 
dispenser  is  a  device  used  to  measure 
and  dispense  a  predetermined  amount 
of  dental  mercury  in  droplet  form  and  a 
premeasured  amount  of  alloy  pellets. 
The  device  uses  a  spring-activated  valve 
to  deliver  the  materials  into  a  mixing 
capsule. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
3.60(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  mercury  and  alloy 
dispensers  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 


believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  mercury  and 
alloy  dispensers  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  ClassiHcation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
mercury  and  alloy  dispensers  be 
classified  into  class  II  (performance 
standards).  Mercury  is  toxic  to  humans. 
For  many  years,  spillage  or  leakage  of 
mercury  has  been  considered  a  hazard 
to  dental  patients,  the  dentist,  and  staff 
workers.  Leakage  of  mercury  from  the 
device  may  cause  acute  or  chronic 
mercury  toxicity  through  inhalation  of 
mercury  vapors.  Failure  of  the  device  to 
dispense  an  accurate  amount  of  mercury 
could  affect  the  physical  properties  of 
the  carie  filling  material,  resulting  in 
early  failure  of  the  filling.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  mercury  and  alloy  dispensers 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  premarket 
notification  procedures  under  section 
510(k).  records  and  reports  requirements 
under  section  519.  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
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Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
backgound  information  concerning  the 
development  of  the  proposed  regulation. 


standard  is  necessary  to  assure  that 
dental  amalgam  capsules  can  safely  be 
used  to  perform  this  mixing  process 
without  exposing  patients  and  dental 
care  workers  to  mercury  vapors  and 
VierniiRP  opneral  controls  alone  are 
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former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3080,  to  read  as 
follows: 

§  872.3080    Mercury  and  alloy  dispenser. 

(a)  Identification.  A  mercury  and  alloy 
dispenser  is  a  device  used  to  measure 
and  dispense  a  predetermined  amount 
of  dental  mercury  in  droplet  form  and  a 
premeasured  amount  of  alloy  pellets. 
The  device  uses  a  spring-activated  valve 
to  deliver  the  materials  into  a  mixing 
capsule. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39828  Filed  12-29-80:  8.45  Am] 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2847] 

Medical  Devices;  Classification  of  AC- 
Powered  Dental  Amalgamators 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  AC-powered  dental 
amalgamators  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 


provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  AC-powered  dental 
amalgamators: 

1.  Identification:  An  AC-powered 
dental  amalgamator  is  an  electrically- 
powered  device  used  to  mix,  by  shaking, 
amalgam  capsules  containing  mercury 
and  dental  alloy  particles,  such  as  silver, 
tin,  zinc,  and  copper.  The  resulting 
amalgam  material  is  used  for  filling 
dental  caries. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  AC-powered 
dental  amalgamators  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  AC-powered  dental 
amalgamators  be  classified  into  class  II 
because  the  electrical  design  of  the 
device  should  be  controlled  to  assure 
that  the  amalgam  will  be  mixed  properly 
and  the  assure  the  electrical  safety  of 
the  device.  The  Panel  believes  that 
general  controls  alone  would  not 
provide  sufficient  control  over  these 
characteristics.  The  Panel  believes  that 

a  performance  standard  would  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 


members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Adverse  tissue 
reaction:  Improper  design  of  the  device, 
resulting  in  improper  mixing  of  the 
amalgam,  could  cause  an  adverse  tissue 
reaction  in  the  patient,  (b)  Electrical 
shock:  Improper  electrical  design  of  the 
device  could  cause  an  electrical  shock 
to  users. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
AC-powered  dental  amalgamators  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA  also 
believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  restablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3100,  to  read  as 
follows: 

§872.3100    AC-powered  dental 
amalgamator. 

(a)  Identification.  An  AC-powered 
dental  amalgamator  is  an  electrically- 
powered  device  used  to  mix,  by  shaking, 
amalgam  capsules  containing  mercury 
and  dental  alloy  particles,  such  as  silver, 
tin,  zinc,  and  copper.  The  resulting 
dental  amalgam  material  is  used  for 
filling  dental  caries. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
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of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  RanHnlnh 


following  recommendation  regarding  the 
classification  of  preformed  anchors: 

1.  Identification:  A  preformed  anchor 
is  a  prefabricated  device  made  of  metal, 
such  as  stainless  steel  or  titanium,  that 
is  incorporated  in  to  a  dental  appliance, 


standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 
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Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  aO-39829  Filed  12-29-80;  8:45  am] 
BiLUNG  CODE  4110-(»-M 


21  CFR  Part  872 
[Docket  No.  78N-2848] 

Medical  Devices;  Classification  of 
Dental  Amalgam  Capsules 
AQENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
pubhc  comment  a  proposed  regulation 
classifying  dental  amalgam  capsules 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  78-2448 
effective  30  days  after  the  date  of  its 
publication  in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPKfMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
backgound  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  amalgam 
capsules: 

1.  Identification;  A  dental  amalgam 
capsule  is  a  container  device  in  which 
silver  alloy  is  mixed  with  mercury  to 
form  dental  amalgam. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  amalgam 
capsules  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  records  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  it  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental 
amalgam  capsules  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  amalgam  capsules  be  classified 
into  class  II  (performance  standards). 
Dental  amalgam  capsules  are  used  to 
mix  amalgam  materials,  one  component 
of  which  is  mercury.  Mercury  is  toxic  to 
humans.  For  many  years,  spillage  or 
leakage  of  mercury  has  been  considered 
a  hazard  to  dental  patients,  the  dentist 
and  staff  workers.  Leakage  of  mercury 
from  the  device  may  cause  acute  or 
chronic  mercury  toxicity  through 
inhalation  of  mercury  vapors.  The 
agency  believes  that  a  performance 


standard  is  necessary  to  assure  that 
dental  amalgam  capsules  can  safely  be 
used  to  perform  this  mixing  process 
without  exposing  patients  and  dental 
care  workers  to  mercury  vapors  and 
because  general  controls  alone  are 
insufficent  to  control  the  risks  to  health 
presented  by  this  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  dental  amalgam  capsules  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3110,  to  read  as 
follows: 

§  872.31 1 0    Dental  amalgam  capsule. 

(a)  Identification.  A  dental  amalgam 
capsule  is  a  container  device  in  which 
silver  alloy  is  mixed  with  mercury  to 
form  dental  amalgam. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
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Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39631  Filed  12-29-80;  8:45  am) 
MLUNO  CODE  4110-03-M 


recommends  resin  applicators  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 


submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
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of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39830  Filed  12-29-80:  8:45  am| 
BILUNG  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2849] 

Medical  Devices;  Classification  of 
Preformed  Anchors 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  anchors  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  further  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460],  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 


following  recommendation  regarding  the 
classification  of  preformed  anchors: 

1.  Identification:  A  preformed  anchor 
is  a  prefabricated  device  made  of  metal, 
such  as  stainless  steel  or  titanium,  that 
is  incorporated  in  to  a  dental  appliance, 
such  as  a  denture,  to  help  stabilize  the 
appliance  in  the  patient's  mouth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  anchors  be 
classified  into  class.I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  preformed 
anchors  in  the  practice  of  dentisty. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  anchors  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
preformed  anchors  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  preformed,  anchors  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device,  or  contamination  of  the 
materials  with  other  substances,  may 
cause  adverse  tissue  reactions,  thus 
placing  the  patient  unnecessarily  at  risk. 
The  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 


standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  preformed  anchors  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  tfie  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  Mav  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3130,  to  read  as 
follows: 

§  872.3 1 30    Preformed  anchor. 

(a)  Identification.  A  preformed  anchor 
is  a  device  made  of  metal,  such  as 
stainless  steel  or  titanium,  that  is 
incorporated  into  a  dental  appliance, 
such  as  a  denture,  to  help  stabilize  the 
appliance  in  the  patient's  mouth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  Comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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movements  of  a  patient's  upper  and 
lower  jaw.  Piaster  casts  of  the  patient's 
teeth  and  gums  are  placed  in  the  device 
to  reproduce  the  occlusion  (bite)  and 
articulation  of  the  patient's  jaws.  An 
articulator  is  used  to  fit  dentures  or 
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listing,  and  premarket  notificafion  by 
manufacturers  of  articulators,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 


On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
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Dated:  November  19, 1980. 
WilUam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39831  Filed  12-29-80;  8:4S  am| 
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21  CFR  Part  872 
(Docket  No.  78N-3024] 

Medical  Devices;  Classification  of 
Resin  Applicators 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  resin  applicatiors  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
^^rJental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  resin  applicators: 

1.  Identification:  A  resin  applicator  is 
a  brushlike  device  that  is  used  to  spread 
dental  resin  on  a  tooth  prior  to 
application  of  tooth  shade  material. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  there  be  no 
exemptions. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 


recommends  resin  applicators  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  resin 
applicators  in  the  practive  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
resin  applicators  be  classified  into  class 
I  (general  controls)  with  no  exemptions. 
The  agency  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872-3140,  to  read  as 
follows: 

§  872.3 1 40    Resin  applicator. 

(a)  Identification.  A  resin  applicator  is 
a  brushlike  device  that  is  used  to  spread 
dental  resin  on  a  tooth  prior  to 
application  of  tooth  shade  material. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981.  submit  to  the  Hearing' 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 


submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  80-39832  Filed  12-29-80;  8:45  am) 
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21  CFR  Part  872 
[Docket  No.  78N-2850] 

Medical  Devices;  Classification  of 

Articulators 

agency:  Food  and  Drug  Administration. 

action:  Proposed  rule. ^^_ 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  articulators  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  articulators: 

1.  Identification:  An  articulator  is  a 
mechanical  device  used  to  simulate 
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ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 


2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  precision  attachments 
be  exempt  from  records  and  reports 
requirements  under  section  519  of  the 
"  ~       ■  riT-iiri   anrl  r'nomptip  Ant 
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Panel  recommendation  that  this  device 
be  exempt  from  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practices  regulation 
under  section  520(f)  of  the  act. 

/-«_   A.,-il  oo   iQ7fl   tViP  aopnrv 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules  85987 


movements  of  a  patient's  upper  and 
lower  jaw.  Plaster  casts  of  the  patient's 
teeth  and  gums  are  placed  in  the  device 
to  reproduce  the  occlusion  (bite)  and 
articulation  of  the  patient's  jaws.  An 
articulator  is  used  to  fit  dentures  or 
provide  orthodontic  treatment. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  articulators  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purposes  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  articulators  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
articulators  be  classifed  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  respone  to  the  Panel 
recommendation  that  manufacturers  of 
articulators  be  exempt  from  section 
510(k)  of  the  act  (21  U.S.C.  360(k)),  FDA 
is  proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing, 
and  premarket  notification  under 
section  510  (a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration. 


listing,  and  premarket  notification  by 
manufacturers  of  articulators,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
articulators  be  exempt  from  records  and 
reports  regulations  under  section  519  of 
the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  areJound  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21,  1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requriements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
articulators  be  exempt  from  the  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j[f]).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 
and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of 
articulators  having  defects  that  could 
harm  users. 


On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3150,  to  read  as 
follows: 

§  872.3150    Articulator. 

(a)  Identification.  An  articulator  is  a 
mechanical  device  used  to  simulate 
movements  of  a  patient's  upper  and 
lower  jaw.  Plaster  casts  of  the  patient's 
teeth  and  gums  are  placed  in  the  device 
to  reproduce  the  occlusion  (bite)  and 
articulation  of  the  patient's  jaws.  An 
articulator  is  used  to  fit  dentures  or 
provide  orthodontic  treatment. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc   80-39833  Filed  12-29-aO  8:45  am| 
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Medical  Devices;  Classification  of 
Precision  Attachments 

agency:  Food  and  Drug  Administration. 
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Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39834  Filed  12-29-80;  8:45  am] 
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cast  metal,  that  is  incorporated  into  a 
dental  appHance,  such  as  a  denture,  to 
connect  the  part  of  the  dental  appliance. 
2.  Recommended  classificafion:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 


information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  preformed  bars  should  be  classified 
into  class  II  rather  than  class  I,  the 
agency  is  not  required  to  publish  a 
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action:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  precision  attachments  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Service  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  II  is  to  provide  for  the 
future  development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendations  regarding 
the  classfication  of  precision 
attachments: 

1.  Identification:  A  precision 
attachment  is  a  device  made  of  cast 
metal  that  is  used  in  restorative 
dentistry  in  conjunction  with  removable 
partial  dentures.  Various  forms  of  the 
device  are  used  to  connect  a  lower 
partial  denture,  with  another  lower 
partial  denture  to  connect  an  upper 
partial  denture  with  another  upper 
partial  denture,  to  connect  either  an 
upper  or  lower  partial  denture  to  a  tooth 
or  a  crown,  or  to  connect  a  fixed  bridge 
to  a  partial  denture. 


2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  precision  attachments 
be  exempt  from  records  and  reports 
requirements  under  section  519  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(i)),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  tor 
recommendation:  The  Panel 
recommends  that  precision  attachments 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  records  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  precision 
attachments  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
precision  attachments  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
precision  attachments  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  precision  attachments 
directly  contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device,  or  contamination  of  the 
materials  with  other  substances,  may 
cause  adverse  tissue  reactions,  thus 
placing  the  patient  unnecessarily  at  risk. 
The  agency  believes  that  a  performance 
standard  is  necessay  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  this  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  precision  attachments  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 


Panel  recommendation  that  this  device 
be  exempt  from  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practices  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
classification  regulation  identifies  each 
device  panel  by  the  former  name. 
Further  information  regarding  the  device 
advisory  committees  and  list  of  their 
new  names  may  be  found  in  the 
preamble  to  the  general  provisions, 
published  elsewhere  in  this  issue  in  the 
Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3165,  to  read  as 
follows: 

§  872.3165    Precision  attachment. 

(a)  Identification.  A  precision 
attachment  is  a  device  made  of  cast 
metal  that  is  used  in  restorative 
dentistry  in  conjunction  with  removable 
partial  dentures.  Various  forms  of  the 
device  are  used  to  connect  a  lower 
partial  denture  with  another  lower 
partial  denture,  to  connect  an  upper 
partial  denture  with  another  upper 
partial  denture,  to  connect  either  an 
upper  or  lower  partial  denture  to  a  tooth 
or  a  crown,  or  to  connect  a  fixed  bridge 
to  a  partial  denture. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Dated:  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
reculation  under  section  520(f)  of  the  act 


certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
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Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Ooclcet  No.  78N-2852] 

Medical  Devices;  Classification  of 
Preformed  Bars 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  bars  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK--160).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed  bars: 

1.  Identification:  A  preformed  bar  is  a 
prefabricated  device  made  of  metal, 
such  as  heavy  wire,  wrought  metal,  or 


cast  metal,  that  is  incorporated  into  a 
dental  appliance,  such  as  a  denture,  to 
connect  the  part  of  the  dental  appliance. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  bars  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  preformed  bars 
in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  bars  to  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
preformed  bars  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  preformed  bars  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device,  or  contamination  of  the 
materials  with  other  substances,  may 
cause  adverse  tissue  reactions,  thus 
placing  the  patient  unnecessarily  at  risk. 
The  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
beause  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 


information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  preformed  bars  should  be  classified 
into  class  II  rather  than  class  I,  the 
agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
indentifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3175.  to  read  as 
follows: 

§872.3175    Preformed  bar. 

(a)  Identificaiton.  A  preformed  bar  is 
a  prefabricated  device  made  of  metal, 
such  as  heavy  wire,  wrought  metal,  or 
cast  metal,  incoporated  into  a  dental 
appliance  such  as  a  denture,  to  connect 
the  parts  of  a  removable  denture. 

(cl  Clussificaiton.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981.  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this,  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Fridav. 
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Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 

«..l :* r^ .  .       1 


The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  facebows: 

1.  Identification:  A  facebow  is  a 
device  used  in  denture  fabrication  to 


J  _  1 : 


section  510(a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer  fom 
section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
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Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39635  Filed  12-29-80:  8:45  am] 
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21  CFR  Part  872 
[Docket  No.  78-2853] 

Medical  Devices;  Classification  of 
Resin  Tooth  Bonding  JVgents 

AQENCV:  Food  and  Drug  Administration. 

action:  Proposed  Rule.  


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  resin  tooth  bonding  agents 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  resin  tooth  bonding 
agents: 

1.  Identification:  A  resin  tooth  bonding 
agent  is  a  device,  such  as  methyl 
methacrylate,  that  is  painted  on  the 
interior  of  a  prepared  cavity  of  a  tooth 
to  improve  retention  of  a  restoration, 
such  as  a  filling. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 


recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  resin  tooth  bonding 
agents  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  records  and 
reports  requirements  and  the  good 

■manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  resin  tooth- 
bonding  agents  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classirication 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
resin  tooth  bonding  agents  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

FDA  disagrees  with  the  Panel 
recommendation  that  manufacturers  of 
resin  tooth  bonding  agents  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21. 1978  (43  FR  31508). 
In  the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 


certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820,198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel 
recommendation  that  manufacturers  of 
resin  tooth  bonding  agents  be  exempt 
from  the  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  The  agency 
believes  that  compliance  with  this 
regulation  is  necessary  to  assure  the 
quality  of  this  device  and  thus  its  safety, 
effectiveness,  and  compliance  with  the 
adulteration  and  misbranding  provisions 
of  the  act.  Compliance  with  the  GMP 
regulation  will  help  prevent  production 
of  resin  tooth  bonding  agents  having 
defects  that  could  harm  users. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
classification  regulation  identifies  each 
device  panel  by  the  former  name. 
Further  information  regarding  the  device 
advisory  committees  and  list  of  their 
new  names  may  be  found  in  the 
preamble  to  the  general  provisions, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3200,  to  read  as 
follows: 

§  872.3200    Resin  tooth-bonding  agent. 

(a)  Identification.  A  resin  tooth 
bonding  agent  is  a  device,  such  as 
methyl  methacrylate,  that  is  painted  on 
the  interior  of  a  prepared  cavity  of  a 
tooth  to  improve  retention  of  a 
restoration,  such  as  a  filling. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
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unlikely  to  improve  the  safety  and 
effectiveness  of  the  device.  The  agency 
believes,  however,  that  manufacturers  of 
facebows  must  be  required  to  comply 
with  the  complaint  file  requirements  of 

.  .i__ii1 


Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  following  recommendation 
regarding  the  classification  of  dental 
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Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  80-39836  Filed  12-29-80;  8:45  am) 
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21  CFR  Part  872 
[Docket  No.  78-2854] 

Medical  Devices;  Classification  of 
Facebows 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  facebows  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classifed  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 


The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  facebows: 

1.  Identification:  A  facebow  is  a 
device  used  in  denture  fabrication  to 
determine  the  spatial  relationship 
between  the  upper  and  lower  jaws.  This 
determination  is  used  to  place  denture 
casts  accurately  into  an  articulator  (a 
device  that  holds  a  set  of  plaster  dental 
casts  and  reproduces  jaw  movements) 
and,  thereby,  to  aid  the  correct 
placement  of  artificial  teeth  into  the 
denture  base. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  facebows  be  classified 
into  class  I  because  the  Panel  believes 
that  general  controls  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
This  device  has  been  used  in  dentistry 
for  many  years.  The  materials  used  in 
the  device  that  contact  the  body  have 
known  and  acceptable  properties.  The 
Panel  believes  that  manufacturers 
should  not  be  required  to  comply  with 
premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
Members'  personal  knowledge  of,  and 
clinical  experience  with,  facebows  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
facebows  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel 
recommendation  that  manufacturers  of 
facebows  be  exempt  from  section  510(k] 
of  the  act  (21  U.S.C.  360(k)),  FDA  is 
proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing, 
and  premarket  notification  under 


section  510(a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer  fom 
section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  facebows,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
facebows  be  exempt  from  records  and 
reports  regulations  under  section  519  of 
the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  included  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel 
recommendation  that  manufacturers  of 
facebows  be  exempt  from  the  device 
good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)),  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
other  than  §§  820.180  and  820.198,  is 
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published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 


liners  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls) 
The  effect  of  classifying  a  device  into 


reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Dental  Panel 
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unlikely  to  improve  the  safety  and 
effectiveness  of  the  device.  The  agency 
believes,  however,  that  manufacturers  of 
facebows  must  be  required  to  comply 
with  the  complaint  file  requirements  of 
§  820.198  to  ensure  that  these 
manufacturers  have  adequate  systems 
for  complaint  investigation  and 
foUowup.  The  agency  also  believes  that 
manufacturers  of  facebows  must  still  be 
required  to  comply  with  the  general 
requirements  concerning  records  in 
S  820.180  to  ensure  that  FDA  has  access 
to  complaint  files,  can  investigate  injury 
reports  and  complaints  about  product 
defects,  may  determine  whether  the 
manufacturer's  corrective  actions  are 
adequate,  and  may  determine  whether 
the  exemption  from  other  sections  of  the 
GMP  regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
7012(a)  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3220,  to  read  as 
follows: 

§  872.3220    Facebow. 

(a)  Identification.  A  facebow  is  a 
device  used  in  denture  fabrication  to 
determine  the  spatial  relationship 
between  the  upper  and  lower  jaws.  This 
determination  is  used  to  place  denture 
casts  accurately  into  an  articulator  (a 
device  that  holds  a  set  of  plaster  dental 
casts  and  reproduces  jaw  movements) 
and,  thereby,  to  aid  the  correct 
placement  of  artificial  teeth  into  the 
denture  base. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  820.180,  with  respect  to  general      \ 
requirements  concerning  records,  and 
§  820.198,  with  respect  to  complaint 
files. 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 


Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19. 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doc.  80-39837  Filed  12-2&-80;  8:45  am] 
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21  CFR  Part  872 
[Docket  No.  78N-2855] 

Medical  Devices;  Classification  of 
Dental  Burs 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  burs  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFA^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 


development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  following  recommendation 
regarding  the  classification  of  dental 
burs: 

1.  Identification:  A  dental  bur  is  a 
rotary  cutting  device  made  from  carbon 
steel  or  tungsten  carbide  used  to  cut 
hard  mouth,  such  as  teeth  or  bone.  It  is 
also  used  to  cut  hard  metals,  plastics, 
porcelains,  and  similar  materials  that 
are  used  in  the  fabrication  of  dental 
devices. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  dental  burs  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  burs  be 
classified  into  class  II  because  materials 
used  in  the  device  should  meet 
mechanical  and  structural  performance 
standards  to  prevent  breakage  and 
possible  tissue  damage  to  patients.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Tissue  damage: 
Breakage  of  the  bur  due  to  inadequate 
mechanifcal  or  structural  properties  may 
cause  severe  tissue  damage  to  the 
patient. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  burs  be  classified  into  class  II 
(performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  FDA  also  believes  that  there  is 
sufficient  information  to  establish  a 
performance  standard  for  this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
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1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
r<r.mmi»topa  nnH  list  of  their  new  names 


the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 


that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
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published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3240,  to  read  as 
follows: 

§872.3240    Dental  bur. 

(a)  Identification.  A  dental  bur  is  a 
rotary  cutting  device  made  from  carbon 
steel  or  tungsten  carbide  that  is  used  to 
cut  hard  structures  in  the  mouth,  such  as 
teeth  or  bone.  It  is  also  used  to  cut  hard 
metals,  plastics,  porcelains,  and  similar 
materials  that  are  used  in  the 
fabrication  of  dental  devices. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2,  1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc,  80-39838  Filed  12-29-80:  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-2856] 

Medical  Devices;  Classification  of 
Calcium  Hydroxide  Cavity  Liners 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  calcium  hydroxide  cavity 


liners  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  pubhc 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305, 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  calcium  hydroxide 
cavity  liners:  1.  Identification:  A  calcium 
hydroxide  cavity  liner  is  a  device 
material  that  is  applied  to  the  interior  of 
a  prepared  cavity  and  provides 
protection  for  the  pulp  of  the  tooth.  The 
device  is  applied  to  the  area  to  be 
restored  prior  to  the  insertion  of 
restorative  material,  such  as  amalgam. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  panel 
recommends  that  calcium  hydroxide 
cavity  liners  be  exempt  from  records 
and  reports  requirements  under  section 
519  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(i)),  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  calcium  hydroxide 
cavity  liners  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 


reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Dental  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  records  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  calcium 
hydroxide  cavity  liners  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
calcium  hydroxide  cavity  liners  be 
classified  into  class  II  (performance 
standards).  Calcium  hydroxide  cavity 
liners  are  constructed  of  a  material  with 
certain  properties,  properties  that 
depend  upon  the  correction  composition 
and  purity  of  the  material.  Moreover, 
calcium  hydroxide  cavity  liners  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  material  used  in  the 
device  or  contamination  of  the  material 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  calcium  hydroxide  cavity  liners 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the  records 
and  reports  requirements  under  section 
519  and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestabhshed 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
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may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
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comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
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based  its  recommendation  on  the  Panel 
members  personal  knowledge  of,  and 
clinical  experience  with,  the  device,  and 
on  two  articles  in  the  dental  literature 
which  suggest  that  dental  cement 
containing  polycarboxylate  may  irritate 
Hpntal  nulo  fRefs.  1  and  2\. 


85994 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3250,  to  read  as 
follows. 
§  872.3250    Calcium  hydroxide  cavity  liner. 

(a)  Identification.  A  calcium 
hydroxide  cavity  liner  is  a  device 
material  that  is  applied  to  the  interior  of 
a  prepared  cavity  and  provides 
protection  for  the  pulp  of  the  tooth.  The 
device  is  applied  to  the  area  to  be 
restored  prior  to  the  insertion  of 
restorative  material,  such  as  amalgam. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

FR  Doc.  80-39839  Filed  12-29-80:  8:45  am] 
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21  CFR  Part  872 
[Docket  No.  78N-2857] 

Medical  Devices;  Classification  of 
Cavity  Varnishes 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cavity  varnishes  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 


the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  publich  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1978. 

dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
ofCce  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  cavity  varnishes: 

1.  Identification:  A  cavity  varnish  is  a 
device  that  consists  of  a  compound  used 
to  coat  a  prepared  cavity  of  a  tooth  prior 
to  insertion  of  restorative  materials.  The 
varnish  prevents  penetration  of  the 
restorative  materials,  such  as  amalgam, 
into  the  dentinal  tissue. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  cavity  varnishes  be 
exempt  from  records  and  reports 
requirements  under  section  519  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360i)  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  cavity  varnishes  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 


that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  cavity 
varnishes  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
cavity  varnishes  be  classified  into  class 
II  (performance  standards).  Cavity 
varnishes  are  composed  of  materials 
with  certain  properties,  properties  that 
depend  upon  the  correct  composition 
and  purity  of  these  materials.  Moreover, 
cavity  varnishes  directly  contact  oral 
tissues.  Altering  the  composition  of  the 
materials  used  in  the  device,  or 
contamination  of  the  materials  with 
other  substances,  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  cavity  varnishes  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (45 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
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Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  neW  §  872.3275.  to  read  as 
follows: 

§  872.3275    Dental  cement. 


under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  davfi  after  the  date  of  it."!  nuhlicatinn 


used  in  a  normal  manner  and  for  the 
purpose  recommended.. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
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may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3260.  to  read  as 
follows: 

§  872.3260    Cavity  vamlsh. 

(a)  Identification.  A  cavity  varnish  is 
a  device  that  consists  of  a  compound 
used  to  coat  the  prepared  cavity  of  a 
tooth  prior  to  insertion  of  restorative 
materials.  The  varnish  prevents 
penetration  of  the  restorative  materials, 
such  as  amalgam,  into  the  dentinal 
tissue. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administrafion,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39840  Filed  12-29-80;  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-2858] 

Medical  Devices;  Classification  of 
Dental  Cement 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  cement  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classifed  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 


comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  cement: 

1.  Identification:  Dental  cement  is  a 
device  used  to  affix  dental  filling 
materials  and  dental  devices,  such  as 
crowns  and  bridges,  to  provide  a 
restorative  base  for  the  protection  of 
tooth  pulp,  and  to  serve  as  a  temporary 
filling  material  for  caries.  The  device  is 
composed  of  materials  such  as  zinc 
oxide-eugenol. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  cement  be 
classified  into  class  II  because  materials 
used  in  the  device  should  meet  a 
generally  accepted  and  satisfactory 
level  of  tissue  compatibility.  Improper 
phosphoric  acid  content  in  the  device 
may  irritate  or  destroy  dental  pulp.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard.  The 
Panel  also  recommends  that  the 
phosphoric  acid  content  and  the  need 
for  appropriate  pulp  protection  be  stated 
in  the  labeling. 

4.  Summary  of  the  data  on  which  the 
recommendation  is  based:  The  Panel 


based  its  recommendation  on  the  Panel 
members  personal  knowledge  of,  and 
clinical  experience  with,  the  device,  and 
on  two  articles  in  the  dental  literature 
which  suggest  that  dental  cement 
containing  polycarboxylate  may  irritate 
dental  pulp  (Refs.  1  and  2). 

5.  Risks  to  health:  (a)  Adverse  tissue 
reaction:  If  the  materials  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction,  (b) 
Irritation  or  destruction  of  dental  pulp: 
Dental  pulp  may  be  irritated  or 
destroyed  by  improper  amounts  of 
phosphoric  acid  in  the  device. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  cement  be  classified  into  class  II 
(performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(HFA-305)  (address  above),  and  may  be 
seen  by  interested  persons,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

1.  Plant,  C.  G.,  "The  Effect  of 
Polycarboxylate  Containing  Stannous 
Fluoride  on  the  Pulp,"  British  Dental  Journal. 
135:317.  1973. 

2.  Spangberg,  L.,  H.  Rodriguez,  and  K. 
Langeland,  "Biologic  Effect  of  Dental 
Materials,"  Oral  Surgery.  January,  1974,  p. 
113. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
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delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3285,  to  read  as 
follows: 


based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Druo  Administration,  Rm.  4- 


standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
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Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  neW  §  872.3275,  to  read  as 
follows: 

§  872.3275    Dental  cement. 

(a)  Identification.  Dental  cement  is  a 
device  used  to  affix  dental  filling 
materials  and  dental  devices,  such  as 
crowns  and  bridges,  to  provide  a 
restorative  base  for  the  protection  of 
tooth  pulp,  and  to  serve  as  a  temporary 
filling  material  for  caries.  The  device  is 
composed  of  materials  such  as  zinc 
oxide-eugenol. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons,  may  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  {HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
-Regulatory  Affairs. 

|FR  Doc  80-39841  Filed  12-29-80:  8:45  am] 
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21  CFR  Part  872 
[Docket  No.  78N-2859] 

Medical  Devices;  Classification  of 
Preformed  Clasps 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDAJ  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  clasps  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 


under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  comniittee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed  clasps: 

1.  Identification:  A  preformed  clasp  is 
a  prefabricated  device  made  of  cast 
metal,  such  as  chrome-cobalt,  that  is 
incorporated  into  a  dental  appliance, 
such  as  a  partial  denture,  to  help 
stabilize  the  appliance  in  the  patient's 
mouth  by  fastening  the  clamp  to  an 
adjacent  tooth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i],  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  clasps  be 
classified  into  class  I  Because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 


used  in  a  normal  manner  and  for  the 
purpose  recommended.. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  preformed 
clasps  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  clasps  be  classified  into  class 
II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
preformed  clasps  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  preformed  clasps  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device,  or  contamination  of  materials 
with  other  substances,  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  §  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  preformed  clasps  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  premarket  notification 
procedures  under  section  510(k),  records 
and  reports  requirements  under  section 
519,  and  the  good  manufacturing 
practice  regulation  under  section  520(f) 
of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a)  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
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21  CFR  Part  872 
[Docket  No.  78N-2861] 

IMedical  Devices;  Classification  of 
Hydrophilic  Resin  Coatings  for 


recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 


that  this  device  be  exempt  from  the 
records  and  reports  requirements  under 
section  519  and  the  good  manufacturing 
practice  regulation  under  section  520(f) 
of  the  act. 

On  Aoril  28. 1978,  the  agency 
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delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3285,  to  read  as 
follows: 

§  872.3285    Preformed  clasp. 

(a)  Identification.  A  preformed  clasp 
is  a  prefabricated  device  made  of  cast 
metal,  such  as  chrome-cobalt,  that  is 
incorporated  into  a  dental  appliance, 
such  as  a  partial  denture,  to  help 
stabilize  the  appliance  in  the  patient's 
mouth  by  fastening  the  appliance  to  an 
adjacent  tooth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  80-39842  Filed  12-29-80:  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-2860] 

Medical  Devices;  Classification  of 
Preformed  Wire  Clasps 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  wire  clasps  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  II. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments,  FDA 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 


based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed  wire  clasps: 

1.  Identification:  A  preformed  wire 
clasp  is  a  device  made  of  bendable 
stainless  steel  wire  that  is  incorporated 
into  a  dental  appliance,  such  as  an 
orthodontic  retainer,  and  is  used  to 
anchor  the  applicance  to  a  tooth. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  preformed 
wire  clasps  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  wire  clasps 
be  classified  into  class  II  because  the 
materials  used  in  the  device  that  contact 
the  body  should  meet  a  generally 
accepted  level  of  tissue  compatibility. 
The  Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device  and  that  there  is  sufficient 
information  to  establish  a  performance 
standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device. 

5.  Risks  to  health:  Adverse  tissue 
reaction:  If  the  materials  used  in  the 
device  are  not  biocompatible,  the 
patient  may  have  an  adverse  tissue 
reaction. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  wire  clasps  be  classified  into 
class  II  (performance  standards).  The 
agency  believes  that  a  performance 


standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  standard  for 
this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673  ).  The 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3295,  to  read  as 
follows. 

§  872.3295    Preformed  wire  dasp. 

(a)  Identification.  A  preformed  wire 
clasp  is  a  device  made  of  bendable 
stainless  steel  wire  that  is  incorporated 
into  a  dental  appliance,  such  as  an 
orthodontic  retainer,  and  is  used  to 
anchor  the  appliance  to  a  tooth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19. 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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resin  fillings  be  exempt  from  records 
and  reports  requirements  under  section 
519  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(i))  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act  (21  U.S.C. 


to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the  records 
and  reports  requirements  under  section 
519  and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act. 
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Medical  Devices;  Classification  of 

Hydroptiilic  Resin  Coatings  for 

Dentures 

agency:  Food  and  Drug  Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  hydrophilic  resin  coatings  for 
dentures  into  class  II  [performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFA^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  hydrophilic  resin 
coatings  for  dentures: 

1.  Identification:  A  hydrophilic  resin 
coatir.g  for  dentures  is  a  device  used  to 
improve  denture  retention  and  comfort. 
The  dtjvice  consists  of  a  water-retaining 
polymer  cream  that  is  applied  to  the 
base  of  a  denture  before  the  denture  is 
inserted  into  the  patient's  mouth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 


recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  hydrophilic  resin 
coatings  for  dentures  be  classified  into 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  records  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommend. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  hydrophilic 
resin  coatings  for  dentures  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
hydrophilic  resin  coatings  for  dentures 
be  classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  hydrophilic  resin 
coatings  for  dentures  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  the  device  directly  contacts 
oral  tissue.  Altering  the  composition  of 
the  materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  hydrophilic  resin  coatings  for 
dentures  should  be  classified  into  class 
II  rather  than  class  I,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  panel  recommendation 


that  this  device  be  exempt  from  the 
records  and  reports  requirements  under 
section  519  and  the  good  manufacturing 
practice  regulation  under  section  520(f) 
of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  Hst  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  513,  701(a), 
52  Stat.  1055,  90  Stat.  540-546  (21  U.S.C. 
360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3300,  to  read  as 
follows: 

§  872.3300    Hydroptiilic  resin  coating  for 
dentures. 

(a)  Identification.  A  hydrophilic  resin 
coating  for  dentures  is  a  device  used  to 
improve  denture  retention  and  comfort. 
The  device  consists  of  a  water-retaining 
polymer  cream  that  is  applied  to  the 
base  of  a  denture  before  the  denture  is 
inserted  into  the  patient's  mouth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulotory  Affairs. 

|FR  Doc.  80-39844  Filed  12-29-80;  8:45  am| 
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decayed  deciduous  (baby)  tooth  until 
the  adult  tooth  erupts. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  preformed  crowns  be 
exempt  from  premarketed  notification 


Because  the  agency  has  determined 
that  preformed  crowns  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
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21  CFR  Part  872 
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Medical  Devices;  Classification  of 
Coating  Materials  for  Resin  Fillings 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  coating  materials  for  resin 
fillings  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  1  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  coating  materials  for 
resin  fillings: 

1.  Identification:  A  coating  material 
for  resin  fillings  is  a  device  that  is 
applied  to  the  surface  of  a  restorative 
resin  dental  filling  in  order  to  attain  a 
smooth  glaze-like  finish  on  the  surface 
of  the  filling. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  coating  materials  for 


resin  fillings  be  exempt  from  records 
and  reports  requirements  under  section 
519  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(i))  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  coating  materials  for 
resin  fillings  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  coating 
materials  for  resin  fillings  in  the  practice 
of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
coating  materials  for  resin  fillings  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  coating  materials 
for  resin  fillings  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  the  device  directly  contacts 
oral  tissues.  Altering  the  composition  of 
the  materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  coating  materials  for  resin  fillings 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 


to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the  records 
and  reports  requirements  under  section 
519  and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3310,  to  read  as 
follows: 

§  872.3310    Coating  material  for  resin 
fillings. 

(a)  Identification.  A  coating  material 
for  resin  fillings  is  a  device  that  is 
applied  to  the  surface  of  a  restorative 
resin  dental  filing  in  order  to  attain  a 
smooth  glaze-like  finish  on  the  surface 
of  the  filling. 

(b)  Classificatioii.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  10, 1980. 

Willam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39845  Filed  12-2S-8(^  8:45  am] 
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Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39846  Filed  12-29-80.  8:45  am) 
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made  of  gold  and  stainless  steel  that 
provides  a  permanent  cusp  (a  projection 
on  the  chewing  surface  of  a  prosthetic 
tooth  of  a  denture)  and  is  used  to  ac 
occlusal  harmony  (a  proper  bite) 
between  the  teeth  and  a  removable 


presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
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21  CFR  Part  872 
[Docket  No.  78N-2863] 

Medical  Devices;  Classification  of 
Preformed  Crowns 

agency:  Food  and  Drug  Administration. 

action:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  crowns  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2,  1981. 
FDA  proposed  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305]. 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  310-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed'crowns: 

1.  Identification:  A  preformed  crown 
is  a  prefabricated  device  made  of  plastic 
or  metal  that  is  affixed  temporarily  to  a 
tooth  after  removal  of,  or  breakage  of, 
the  natural  crown  (that  portion  of  the 
tooth  that  normally  protrudes  above  the 
gums).  It  is  used  as  a  functional 
restoration  until  a  permanent  crown  is 
constructed.  The  device  also  is  used  as  a 
functional  restoration  for  a  badly 


decayed  deciduous  (baby)  tooth  until 
the  adult  tooth  erupts. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  preformed  crowns  be 
exempt  from  premarketed  notification 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  crowns  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  requried  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  thai  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  preformed 
crowns  in  the  practice  of  dentistry. 

5.  Risks  to  health;  None  identified. 

Proposed  Classificafion 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
performed  crowns  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
preformed  crowns  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  preformed  crowns  directly 
contact  oral  tissues.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substiinces  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 


Because  the  agency  has  determined 
that  preformed  crowns  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
"be  exempt  from  premarket  notification 
procedures  under  section  510(k),  records 
and  reports  requirements  under  section 
519,  and  the  good  manufacturing 
practice  regulation  under  section  520(f} 
of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsehwere 
in  this  issue  in  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3330,  to  read  as 
follows: 

§  872.3330    Preformed  crown. 

(a)  Identification.  A  preformed  crown 
is  a  prefabricated  device  made  of  plastic 
or  metal  that  is  affixed  temporarily  to  a 
tooth  after  removal  of,  or  breakage  of, 
the  natural  crown  (that  portion  of  the 
tooth  that  normally  protrudes  above  the 
gums).  It  is  used  as  a  functional 
restoration  until  a  permanent  crown  is 
constructed.  The  device  also  is  used  to 
as  a  functional  restoration  for  a  badly 
decayed  deciduous  (baby)  tooth  until 
the  adult  tooth  erupts. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2,  1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
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following  recommendation  regarding  the 
classification  of  preformed  cusps: 

1.  Identification:  A  preformed  cusp  is 
a  prefabricated  device  made  of  plastic 
that  is  used  as  a  temporary  cusp  (a 
projection  on  the  chewing  surface  of  a 


Moreover,  the  device  directly  contacts 
oral  tissue.  Altering  the  composition  of 
the  materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
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Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
lOocicet  No.  76N-2864I 

Medical  devices;  Classification  of  Gold 
and  Stainless  Steel  Cusps 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  gold  and  stainless  steel  cusps 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendations  regarding 
the  classification  of  gold  and  stainless 
steel  cusps: 

1.  Identification:  A  gold  and  stainless 
steel  cusp  is  a  prefabricated  device 


made  of  gold  and  stainless  steel  that 
provides  a  permanent  cusp  (a  projection 
on  the  chewing  surface  of  a  prosthetic 
tooth  of  a  denture)  and  is  used  to  ac 
occlusal  harmony  (a  proper  bite) 
between  the  teeth  and  a  removable 
denture. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  gold  and  stainless 
steel  cusps  be  exempt  from  premarket 
notification  procedures  under  section 
510(k)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(k)),  records 
and  reports  requirements  under  section 
519  of  the  act  (21  U.S.C.  360i).  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  gold  and  stainless 
steel  cusps  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  gold  and 
stainless  steel  cusps  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
gold  and  stainless  steel  cusps  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  gold  and 
stainless  steel  cusps  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  gold  and  stainless  steel  cusps 
directly  contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 


presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  gold  and  stainless  steel  cusps 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(K),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3350.  to  read  as 
follows: 

§  872.3350    Gold  and  stainless  steel  cusp. 

(a)  Identification.  A  gold  and  stainless 
steel  cusp  is  a  prefabricated  device 
made  of  gold  and  stainless  steel  that 
provides  a  permanent  cusp  (a  project  on 
the  chewing  surface  of  a  prosthetic  tooth 
of  a  denture)  and  is  used  to  achieve 
occlusal  harmony  (a  proper  bite) 
between  the  teeth  and  a  removable 
denture. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


86003 


Clerk  [HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  wo-itten 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 


SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
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of  acacia  and  karaya  with  sodium 
borate. 

5.  Risks  to  health:  (A)  Chronic 
toxicity:  The  boron  in  this  device  may 
cause  chronic  toxicity  to  users,  (b) 
Adverse  tissue  reaction:  If  the  materials 
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of  this  document.  Received  comments 
may  be  seen  in  the  above  office  betvk'een 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
(Docket  No.  7BN-2865] 

Medical  Devices;  Ciassification  of 
Preformed  Cusps 

AQENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  cusps  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION! 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 


following  recommendation  regarding  the 
classification  of  preformed  cusps: 

1.  Identification:  A  preformed  cusp  is 
a  prefabricated  device  made  of  plastic 
that  is  used  as  a  temporary  cusp  (a 
projection  on  the  chewing  surface  of  a 
tooth)  to  achieve  occlusal  harmony  (a 
proper  bite)  prior  to  permanent 
restoration  of  the  tooth. 

2.  Recommended  classification:  Class 

I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notificaiton  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  cusps  be 
classified  into  class  I  (general  controls) 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  unreasonable 
risks  to  health.  The  materials  used  in  the 
device  that  contact  the  body  have 
known  and  acceptable  properties.  The 
Panel  believes  that  manufacturers  of 
this  device  should  not  be  required  to 
comply  with  premarket  notification 
procedures,  records  and  reports 
requirements  and  the  good 
manufacturing  practice  regulation, 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  preformed 
cusps  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  cusps  be  classified  into  class 

II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
preformed  cusps  are  dependent  upon  the 
proper  composition  of  these  materials. 


Moreover,  the  device  directly  contacts 
oral  tissue.  Altering  the  composition  of 
the  materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
this  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  Theagency  also  believes  that 
there  is  sufficient  information  to 
establish  a  preformance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  performed  cusps  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3360,  to  read  as 
follows: 

§  872.3360    Preformed  cusp. 

(a)  Identification.  A  preformed  cusp  is 
a  prefabricated  device  made  of  plastic 
that  is  used  as  a  temporary  cusp  (a 
projection  on  the  chewing  surface  of  a 
tooth)  to  achieve  occlusal  harmony  (a 
proper  bite)  prior  to  permanent 
restoration  of  the  tooth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
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committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
ririio  anH  Cnsmptic  Act  fsecs.  513. 


classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safetv  and  effectiveness  of  the  device. 


recommends  that   , 
carboxymethylcellulose  sodium  (40  to 
100  percent)  denture  adhesives  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
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Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39848  Filed  12-29-80:  8:45  am| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2866] 

Medical  Devices;  Classification  of 
Acacia  and  Karaya  With  Sodium 
Borate  Denture  Adhesives 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  acacia  and  karaya  with 
sodium  borate  denture  adhesives  into 
class  III  (premarket  approval).  FDA  is 
also  publishing  §  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class 
III.  The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  at  a 
date  to  be  set  in  a  future  regulation. 
Each  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  Proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD    . 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-i27-7536. 


SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classfication  of  acacia  and  karaya  with 
sodium  borate  denture  adhesives: 

1.  Identification:  A  acacia  and  karaya 
with  sodium  borate  denture  adhesive  is 
a  device  composed  of  acacia,  karaya. 
and  sodium  borate  that  is  applied  to  the 
base  of  denture  before  the  denture  is 
inserted  into  the  patient's  mouth.  The 
device  is  used  to  improve  denture 
retention  and  comfort. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval  of 
this  device  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  acacia  and  karaya 
with  sodium  borate  be  classified  into 
class  III  because  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury.  Long-term  exposure  to  the  borate 
in  the  device  may  cause  chronic  toxicity 
in  denture  wearers.  The  The  Panel 
believes  that  general  controls  would  not 
provide  sufficient  control  over  this 
characteristic.  The  Panel  also  believes 
that  sufficient  data  do  not  exist  to 
establish  an  adequate  performance 
standard  to  assure  the  safety  and 
effectiveness  of  the  device.  Premarket 
approval  is  necessary  for  this  device  to 
assure  that  manufacturers  demonstrate 
satisfactory  performance  of  the  device 
and  thus  assure  its  safety  and 
effectiveness. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry  and  on  a  report 
of  the  Bureau  of  Drugs  OTC  Panel  on 
Dentifrices  and  Dental  Care  Agents  (Ref. 
1).  This  report  states  that  there  is  a  lack 
of  information  concerning  the  safety  of 
adhesives  containing  sodium  borate  and 
a  lack  of  information  concerning  the 
effectiveness  of  acacia  in  denture 
adhesives.  The  report  states  that  the 
sodium  borate  concentration  of  12  to  20 
percent  of  the  adhesive's  total  weight  is 
equivalent  to  2.6  to  5.3  percent  boron. 
Because  at  least  a  portion  of  a  denture 
adhesive  is  ingested,  this  amount  of 
boron  could  cause  chronic  toxicity  in 
denture  wearers  (Ref.  2).  The  Panel 
agrees  that  there  is  a  lack  of  data 
concerning  the  safety  and  effectiveness 


of  acacia  and  karaya  with  sodium 
borate. 

5.  Risks  to  health:  (A)  Chronic 
toxicity:  The  boron  in  this  device  may 
cause  chronic  toxicity  to  users,  (b) 
Adverse  tissue  reaction:  If  the  materials 
in  the  device  are  not  biocompatible,  the 
patient  may  have  an  adverse  tissue 
reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
acacia  and  karaya  with  sodium  borate 
be  classified  into  class  III  (premarket 
approval).  The  agency  believes  that  the 
device  presents  a  potential 
unreasonable  risk  of  illness  or  injury 
because  the  boron  in  the  device  may 
cause  toxicity,  and  because  there  is  a 
lack  of  information  available  to 
determine  the  safety  and  effectiveness 
of  acacia  and  karaya  with  sodium 
borate  as  a  denture  adhesive.  A  review 
of  the  literature  confirmed  that  little  is 
known  about  the  possible  effects  of 
sodium  borate  in  denture  adhesives  and 
no  effectiveness  data  are  available  for 
acacia.  In  addition,  the  device  is 
purported  or  represented  to  be  for  a  use 
(affixing  dentures  to  the  gums)  that  is  of 
substantial  importance  in  preventing 
impairment  of  human  health.  The 
agency  believes  that  insufficient 
information  exists  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  and  that 
insufficient  information  exists  to 
establish  a  performance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  ihe  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1.  "Summary  Report  on  Denture  Aids  and 
Plaque  Disclosants  Transferred  to  the  Bureau 
of  Medical  Devices."  by  the  OTC  Panel  on 
Dentifrices  and  Dental  Care  Agents,  March 
11-12, 1978. 

2.  Blacow,  N.  W.  (ed.).  "Martindaie:  The 
Extra  Pharmacopeia,"  The  Pharmaceutical 
Press,  London,  1972,  pp.  1084-1085. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
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class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or  rejecing 
the  Panel  recommendation  that  this 
device  be  exempt  from  the  premarket 
notification  procedures  under  section 
.■jinfkl.  the  rprnrfl.<j  and  rennrts 


Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc  80-39850  Filed  12-29-80:  8:45  am) 
BILLING  CODE  411<M)}-M 


sodium  and  cationic  polyacrylamide 
polymer  denture  adhesives: 

iT Identification:  A 
carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer 
denture  adhesive  is  a  device  composed 
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committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3400,  to  read  as 
follows: 

§  872.3400    Acacia  and  karaya  with  sodium 
borate  denture  adhesive. 

(a)  Identification.  An  acacia  and 
karaya  with  sodium  borate  denture 
adhesive  is  a  device  composed  of 
acacia,  karaya,  and  sodium  borate  that 
is  applied  to  the  base  of  a  denture 
before  the  denture  is  inserted  into  the 
patients  mouth.  The  device  is  used  to 
improve  denture  retention  and  comfort. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may.  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may  ^ 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39849  Filed  12-29-80:  8:45  dm| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
IDocltet  No.  78N-2867] 

Medical  Devices;  Classification  of 
Carboxymethylcellulose  Sodium  (40  to 
100  Percent)  Denture  Adhesives 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  carboxymethylcellulose 
sodium  (40  to  100  percent)  denture 
adhesives  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 


classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  carboxymethylcellulose 
sodium  (40  to  100  percent)  denture 
adhesives: 

1.  Identification:  A 
carboxymethylcellulose  sodium  (40  to 
100  percent)  denture  adhesive  is  a 
device  containing  40  to  100  percent  of 
carboxymethylcellulose  sodium — that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  the  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that 

carboxymethylcellulose  sodium  (40  to 
100  percent)  denture  adhesives  be 
exempt  from  premarket  notification 
procedures  under  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 


recommends  that   , 
carboxymethylcellulose  sodium  (40  to 
100  percent)  denture  adhesives  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  device  materials  that  contact 
the  body  have  known  and  acceptable 
properties.  The  Panel  believes  that 
manufacturers  of  this  device  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Sumamry  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
member's  personal  knowledge  of,  and 
clinical  experience  with, 
carboxymethylcellulose  sodium  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classiflcation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
carboxymethylcellulose  sodium  (40  to 
100  percent)  denture  adhesives  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form 
carboxymethylcellulose  sodium  denture 
adhesives  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  carboxymethylcellulose 
sodium  denture  adhesives  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  FDA 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  carboxymethylcellulose  sodium  (40 
to  100  percent)  denture  adhesive  should 
be  classified  into  class  II  rather  than 
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a  change  in  the  distance  between  the 
upper  and  lower  jaws  may  occur  which 
may  lead  to  gum  irritation  and  bone  loss 
due  to  alteration  of  biting  forces. 

Proposed  Classification 


...:»1.  4l._  n.. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 


Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
oafotv  anH  pffentiveness  of  the  device. 
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class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or  rejecing 
the  Panel  recommendation  that  this 
device  be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k).  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  committees  and  list 
of  their  new  names  may  be  found  in  the 
preamble  to  the  general  provisions, 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  513,  701(a), 
52  Stat.  1055,  90  Stat.  540-546  (21  U.S.C. 
360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3410,  to  read  as 
follows: 

§  872.3410    Carboxymethyiceiluiose 
sodium  (40  to  100  percent)  denture 
adhesives. 

(a)  Identification.  A 
carboxymethylcellulose  sodium  (40  to 
100  percent)  denture  adhesive  is  a 
device  containing  40  to  100  percent  of 
carboxymethylcellulose  sodium  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  the  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  80-39850  Filed  12-29-80:  8:45  am) 
BILLING  CODE  411(M)3-M 


21  CFR  Part  872 
[Doclcet  No.  78N-28681 

Medical  Devices;  Classification  of 
Carboxynrtethylcellulose  Sodium  and 
Cationic  Polyacrylamide  Polymer 
Denture  Adtieslves 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  carboxymethylcellulose 
sodium  and  cati9nic  polyacrylamide 
polymer  denture  adhesives  into  class  III 
(premarket  approval).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  to  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  at  a 
date  to  be  set  in  a  future  regulation. 
Each  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  carboxymethylcellulose 


sodium  and  cationic  polyacrylamide 
polymer  denture  adhesives: 

iT Identification:  A 
carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer 
denture  adhesive  is  a  device  composed 
of  carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval  of 
this  device  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that 

carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer 
denture  adhesives  be  classified  into 
class  III.  If  the  device  fails  to  anchor  the 
denture  adequately  in  its  proper 
position,  a  change  in  the  distance 
between  the  upper  and  lower  jaws 
occurs  which  may  lead  to  gum  irritation 
and  bone  loss  due  to  alteration  of  biting 
pressures.  Therefore,  the  device 
presents  a  potential  unreasonable  risk  of 
illness  or  injury.  The  Panel  believes  that 
general  controls  would  not  provide 
sufficient  control  over  this 
characteristic.  The  Panel  also  believes 
that  insufficient  data  exist  to  establish 
adequate  performance  standards  to 
assure  the  safety  and  effectiveness  of 
this  device,  and  therefore,  premarket 
approval  is  necessary  for  this  device. 

4.  Summary  of  data  on  which  the 
recommendation  was  based:  The  Panel 
based  its  recommendation  on  the  lack  of 
information  available  to  demonstrate 
the  effectiveness  of 
carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  in  dental 
adhesives  and  on  a  report  of  the  Bureau 
of  Drugs  OTC  Panel  on  Dentifrices  and 
Dental  Care  Agents.  According  to  the 
report,  the  belief  that 
carboxymethylcellulose  sodium  is  safe 
is  based,  in  part,  on  its  widespread  use 
in  food  products  such  as  milk  and  ice 
cream  (Ref  2).  Tests  of  cationic 
polyacrylamide  acute  oral  toxicity,  eye 
irritation,  dermal  and  inhalation 
toxicity,  and  subacute  and  chronic 
feeding  experiments  in  animals  have 
been  negative.  (Ref  1).  Human  patch 
tests  also  have  been  negative  (Ref  2). 
However,  no  data  were  submitted  to  the 
Panel  to  demonstrate,  and  the  literature 
did  not  establish,  the  effectiveness  of 
carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer  as  a 
denture  adhesive. 

5.  Risks  to  health:  Bone  loss  from  lack 
of  effectiveness:  If  the  adhesive  fails  to 
anchor  the  denture  in  its  proper  position, 
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3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that 

carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  dental 
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establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesives  should  be  be  classified  into 


submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  o.m.,  Monday  throueh 
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a  change  in  the  distance  between  the 
upper  and  lower  jaws  may  occur  which 
may  lead  to  gum  irritation  and  bone  loss 
due  to  alteration  of  biting  forces. 

Proposed  Classincation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer 
denture  adhesives  be  classified  into 
class  III  (premarket  approval).  The 
agency  believes  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury  because  failure  of  the  device  to 
anchor  the  denture  in  place  may  cause  a 
change  in  the  distance  between  the 
upper  and  lower  jaw,  causing  gum 
irritation  and  bone  loss.  Additionally, 
there  is  a  lack  of  information  necessary 
to  determine  the  effective  of  this  device 
as  a  denture  adhesive.  In  addition,  the 
device  is  purported  or  represented  to  be 
for  a  use  (affixing  dentures  to  the  gums) 
that  is  of  substantial  importance  in 
preventing  impairment  of  human  health. 
The  agency  believes  that  insufficient 
information  exists  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  the 
effectiveness  of  the  device,  and  that 
insufficent  information  exists  to 
establish  a  performance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m., 
Monday  through  Friday. 

1.  "Summary  Report  on  Denture  Aids  and 
Plaque  Disclosants  Transferred  to  the  Bureau 
of  Medical  Devices,"  by  the  OTC  Panel  on 
Dentifrices  and  Dental  Care  Agents,  1978. 

2.  "GRAS  (Generally  Recognized  as  Safe) 
Food  Ingredients — Cellulose  and 
Derivatives,"  Prepared  for  the  Food  and  Drug 
Administration  by  Informatics,  Inc.,  National 
Technical  Information  Service,  U.S.  Dept.  of 
Commerce,  PB  221228, 1972,  OTC  Volume 
080090. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  2-1667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsehwere 
in  this  issue  in  Federal  Register. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3420,  to  read  as 
follows: 

§  872.3420  Carboxymethylcellulose 
sodium  and  cationic  polyacrylamide 
polymer  denture  adhesive. 

(a)  Identification.  A 
carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer 
denture  adhesive  is  a  device  composed 
of  carboxymethylcellulose  sodium  and 
cationic  polyacrylamide  polymer  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph. 
Acting  Associate  Commissioner  for 
Regulatory  A  ffairs. 

|FR  Dor.  80-39851  Filed  12-29-80:  8:45  ani| 
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21  CFR  Part  872 
[Docket  No.  78N-28691 

Medical  Devices;  Classification  of 

Carboxymethylcellulose  Sodium  (32 

percent)  and  Ethylene  Oxide 

Homopolymer  (13  Percent)  Denture 

Adhesives 

agency:  Food  and  Drug  Administration. 

action:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  carboxymethylcellulose 
sodium  (32  percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesives  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 


Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administraton,  Rm.  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7555. 
SUPPLEMENTARY  INFORMATION: 

PanerRecommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  carboxymethylcellulose 
sodium  (32  percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesives: 

1.  Identification:  a 
Carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesive  is  a  device  composed  of 
carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  denture  adhesive 
device  be  exempt  from  premarket 
nofification  procedures  under  section 
510(k)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(k)),  records 
and  reports  requirements  under  section 
519  of  the  act  (21  U.S.C.  360i),  and  the 
good  manufacturing  practice  regulation 
under  secfion  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 
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Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 


homopolymer  (21  percent)  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Therefore,  under  the  Federal  Food, 
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3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that 

carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  dental 
adhesives  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  use  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with, 
carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  the 
carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesives  be  classified  into  class  II 
(performance  standards).  The  properties 
of  the  materials  used  to  form 
carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesive  depend  upon  the  correct 
composifion  of  these  materials. 
Moreover,  this  denture  adhesive  directly 
contacts  oral  tissues.  Altering  the 
composition  of  the  materials  with  other 
substances  may  cause  adverse  tissue 
reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 


establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesives  should  be  be  classified  into 
class  II  rather  than  class  I.  the  agency  is 
not  required  to  publish  a  regulation 
adopting  or  rejecting  the  Panel 
recommendation  that  this  device  be 
exempt  from  the  premarket  notification 
procedures  under  section  510(k).  the 
records  and  reports  requirements  under 
section  519.  and  the  good  manufacturing 
practice  regulation  under  section  520(f) 
of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668]  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  pubhshed  elsewhere 
in  this  issue  of  the  Federal  Register.- 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat,  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3430.  to  read  as 
follows: 

§  872.3430    Carboxymethylcellulose 
sodium  (32  percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesive. 

(a)  Identification.  A 
carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  denture 
adhesive  is  a  device  composed  of 
carboxymethylcellulose  sodium  (32 
percent)  and  ethylene  oxide 
homopolymer  (13  percent)  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 


submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for- 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2870] 

Medical  Devices;  Classification  of 
Cart>oxymethylcellulose  Sodium  (49 
Percent)  and  Ethylene  Oxide 
Homopolymer  (21  Percent)  Denture 
Adhesives 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  carboxymethylcellulose 
sodium  (49  percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesives  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD' 
20857. 
FOR  FURTHER  INFORMATION  CONTACT 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 
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into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 


adhesives  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 


On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
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Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  carboxymethylcellulose 
sodium  (49  percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesives: 

1.  Identification:  A 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesive  is  a  device  composed  of 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  the  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  denture  adhesivs 
device  be  exempt  from  premarket 
notification  procedures  under  section 
510(k)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(k)),  records 
and  reports  requirements  under  section 
519  of  the  act  (21  U.S.C.  360i),  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that 

carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesives  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  thn  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  m  the  device 
that  contact  the  body  have  known  and 

'  acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  prem.'irket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with, 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 


homopolymer  (21  percent)  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesives  be  classified  into  class  II 
(performance  standards).  The  properties 
of  the  materials  used  to  form 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesives  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  carboxymethylcellulose 
sodium  (49  percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesives  directly  contact  oral  tissues. 
Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
genera!  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  perc:ent)  denture 
adhesives  should  be  classified  into  class 
II  rather  than  class  1,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  exempt  from  the 
premcirket  notification  procedures  under 
section  510(k).  the  records  and  reports 
requirements  under  section  519,  and  the 
good  mnnufacturing  practice  regulation 
under  section  520(fj  of  the  act. 

On  April  28,  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
PR  21666.  21667,  and  21668)  and  May  26, 
1978  [43  PR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3440.  to  read  as 
follows: 

§  872.3440    Carboxymethylcellulose 
sodium  (49  percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesive. 

(a)  Identification.  A 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  denture 
adhesive  is  a  device  composed  of 
carboxymethylcellulose  sodium  (49 
percent)  and  ethylene  oxide 
homopolymer  (21  percent)  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons,  may  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc:-  80-39853  Filed  IS-.-iS-fiO,  H  45  dm| 
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21  CFR  Part  872 
[Docket  No.  78N-2871] 

Medical  Devices;  Classification  of 
Karaya  Denture  Adhesives 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  karaya  denture  adhesives 
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ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 

niihlir  rnmmpnf  a  nrnnnse.'l  peculation 


Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 


also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  karava  and  ethvlene  oxide 
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into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  karaya  denture 
adhesives: 

1.  Identification:  A  karaya  denture 
adhesive  is  a  device  composed  of 
karaya  (a  gum  from  the  bark  of  a  tree  of 
the  genus  astragalus]  that  is  applied  to 
the  base  of  a  denture  before  the  denture 
is  inserted  in  a  patient's  mouth.  The 
device  is  used  to  improve  denture 
retention  and  comfort. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  karaya  denture 
adhesive  device  be  exempt  from 
premarket  notification  procedures  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  karaya  denture 


adhesives  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  karaya  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
karaya  denture  adhesives  be  classified 
into  class  II  (performance  standards). 
The  properties  of  the  materials  used  to 
form  karaya  denture  adhesives  depend 
upon  the  correct  composition  of  these 
materials.  Moreover,  karaya  denture 
adhesives  directly  contact  oral  tissue. 
Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  karaya  denture  adhesives  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 


On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3450.  to  read  as 
follows: 

§  872.3450    Karaya  denture  adhesive. 

(a)  Identification.  A  karaya  denture 
.  adhesive  is  a  device  composed  of 

karaya  (a  gum  from  the  bark  of  a  tree  of 
the  genus  astragalus]  that  is  applied  to 
the  base  of  a  denture  before  the  denture 
is  inserted  in  a  patient's  mouth.  The 
device  is  used  to  improve  denture 
retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  the 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39854  Filed  12-29-80.  8:45  am) 
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Karaya  and  Ethylene  Oxide 
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agency:  Food  and  Drug  Administration. 
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may  be  seen  in  the  abo\e  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dntnci:  November  19.  1980. 
William  F.  Randolah. 


classificition  of  karaya  with  sodium 
borate  denture  adhesives: 

1.  Identification:  A  karaya  with 
sodium  borate  denture  adhesive  is  a 
device  composed  of  karaya  (a  gum  from 


because  the  boron  in  the  device  may 
cause  toxicity,  and  because  theie  is  a 
lack  of  information  available  to 
determine  the  safety  and  effectiveness 
of  karava  with  sodium  borate  as  a 
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action:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  karaya  and  ethylene  oxide 
homopolymer  denture  adhesives  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  karaya  and  ethylene 
oxide  homopolymer  denture  adhesives; 

1.  Identification:  A  karaya  and 
ethylene  oxide  homopolymer  denture 
adhesives  is  a  device  composed  of 
karaya  (a  gum  from  the  bark  of  a  tree  of 
the  genus  astragalus]  and  ethylene 
oxide  homopolymer  that  is  applied  to 
the  base  of  a  denture  before  the  denture 
is  inserted  in  the  patient's  mouth.  The 
device  is  used  to  improve  denture 
retention  and  comfort. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  karaya  and  ethylene 
oxide  homopolymer  denture  adhesives 
be  exempt  from  premarket  notification 
procedures  under  section  510(k)  of  the 


Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360i(n). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  karaya  and  ethylene 
oxide  homopolymer  denture  adhesives 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Pane! 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  karaya  and 
ethylene  oxide  homopolymer  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
karaya  and  ethylene  oxide 
homopolymer  denture  adhesives  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  karaya  and 
ethylene  oxide  homopolymer  denture 
adhesives  depend  upon  the  correct 
composition  of  these  materials. 
Moreover,  karaya  and  ethylene  oxide 
homopolymer  denture  adhesives  directly 
contact  oral  tissues.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 


also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  karaya  and  ethylene  oxide 
homopolymer  denture  adhesives  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3460,  to  read  as 
follows: 

§  872.3460    Karaya  and  ethylene  oxide 
homopolymer  denture  adtieslve. 

(a)  Identification.  A  karaya  and 
ethylene  oxide  homopolymer  denture 
adhesive  is  a  device  composed  of 
karaya  (a  gum  from  the  bark  of  a  tree  of 
the  genus  astragalus]  and  ethylene 
oxide  homopolymer  that  is  applied  to 
the  base  of  a  denture  before  the  denture 
is  inserted  in  a  patient's  mouth.  The 
device  is  used  to  improve  denture 
retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
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Hpplied  to  the  base  of  a  denture  bffore 
tht!  denture  is  inserted  in  a  patient's 
r:i)iith.  The  device  is  used  to  improve 
(Icp.ture  retention  and  comfort. 

(b)  Classifieation.  Class  III  (premarket 
:i[)proval). 


Food  and  Drug  Administration,  Rm.  4- 

02,  5bOO  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Device's  (HFK-460).  Food  and  Drug 


if-'y  /-> 


inhalation  toxicity  in  subacute  and 
chronic  feeding  experiments  in  animals 
have  been  negative  (Ref.  1].  Human 
patch  tests  also  have  been  negative  (Ref. 
2).  However,  no  data  were  submitted  to 
the  Panel  to  demonstrate,  and  the 
litpr;itiire  did  not  establish,  the 
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may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  IMBO. 
William  F.  Randolph. 
Acting  .■\ssociale  Commissitinrr  for 
Regulatory  Affairs. 

iKR  Doi    80-39055  nied  12-:rt-OI>.  H  -ir-  dm| 
BILLING  CODE  4110-03-M  § 


21  CFR  Part  872 

I  Docket  No.  78N-2873] 

Medical  Devices;  Classification  of 
Karaya  With  Sodium  Borate  Denture 
Adhesives 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  karaya  with  sodium  borate 
denture  adhesives  into  class  III 
(premarket  approval).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  thai 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  at  a 
date  to  be  set  in  a  future  regulation. 
Each  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendnunts  of  1976. 
DATES:  Comments  by  March  2,  1081. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  WriKrn  comments  tu  the 
office  of  the  Hearing  Clerk  (HFA-aOn). 
Food  and  Drug  A.dministration.  Rni.  4- 
62,  5600  FiF.hcrs  Lane,  Ru(,k\illc.  MD 
208."37. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  SingU-ton,  Burt'-'i:  of  N'eJa.ai 
Devices  (Hi'A-460).  F'ood  and  Drug 
Adniinistruiion.  8757  Geoigi  i  Ave.. 
Silver  Spring,  MD  20910.  30J-427-75.'3C. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  piscwhere  in  th's  if!sue  of 
the  Federal  Register  pro\  ides 
background  information  toncfrning  tliC 
development  of  *he  propo.^ed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendatiim  regarding  the 


classification  of  karaya  with  sodium 
borate  denture  adhesives: 

1.  Identification:  A  karaya  with 
sodium  borate  denture  adhesi\e  is  a 
device  composed  of  karaya  (a  gum  from 
the  bark  of  a  tree  of  the  genus 
astragalus]  and  sodium  borate  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  the  patient's 
moulh.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval  of 
this  device  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  karaya  with  sodium 
borate  denture  adhesives  be  classified 
into  class  III  because  the  device 
presents  a  potential  unreasonable  risk  of 
illness  or  injury.  Long-term  exposure  to 
borate  may  cause  chronic  toxicity  in 
denture  wearers.  The  Panel  believes 
that  genera!  controls  would  not  provide 
sufficient  control  over  this 
characteristic.  The  Panel  also  believes 
that  sufficient  data  do  not  exist  to 
establish  an  adequate  performance 
standard  to  assure  the  safety  and 
effectiveness  of  this  device  because 
satisfactory  perform.ance  has  never  been 
demonstrated.  Therefore,  the  device 
should  be  subject  to  premarket  approval 
to  assure  that  manufacturers 
demonstrate  satisfactory  performance  of 
the  device,  and  thus,  assure  its  safety 
and  efiectiveness. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
nu'mbe.i-s'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
thf  practice  of  dentistry  and  on  a  report 
of  the  Bureau  of  Drugs  OTC  Panel  on 
Dentifrices  and  Dental  Care  Agents  (Ref. 
1).  'i'his  report  states  that  sodium  borate 
concentration  of  12  to  20  pen  ent  of  the 
auhesive's  total  weight  is  equ:valent  to 
2.6  to  5.3  percent  boron  (Ref.  2].  Because 
at  least  a  portion  of  a  denture  adhesive 
is  ingested,  this  amour:t  of  boron  could 
cause  chronic  toxicity  in  denture 
wf-arers. 

5.  Risks  to  health:  (a)  Toxicity;  The 
heron  in  this  device  may  cause  chronic 
to.Nicity  to  users  (b)  Ad\erse  tissue 
reaction:  If  the  materials  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
ro<:ommendation  and  is  proposing  that 
karaya  with  sodium  borate  denture 
adhesives  be  classified  into  class  111 
(premarket  approval).  The  agency 
believes  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury 


because  the  boron  in  the  device  may 
cause  toxicity,  and  because  there  is  a 
lack  of  information  available  to 
determine  the  safety  and  effectiveness 
of  karaya  with  sodium  borate  as  a 
denture  adhesive.  A  review  of  the 
literature  confirmed  that  little  is  known 
about  the  possible  effects  of  sodium 
borate  in  denture  adhesives.  In  addition, 
the  device  is  purported  or  represented  to 
be  for  a  use  (affixing  dentures  to  the 
gums)  that  is  of  substantial  importance 
in  preventing  impairment  of  human 
health.  The  agency  believes  that 
insufficient  information  exists  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  that  insufficient  information  exists 
to  establish  a  peformance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m., 
Monday  through  Friday. 

1.  "Summary  Report  on  Denture  Aids  and 
P!,ique  Disclosants  Transferred  to  the  Buredu 
of  Medical  Devices,"  by  ihe  OTC  Panel  on 
Dcntrifices  and  Dental  Care  Agents. 

2.  Blacovv.  N.W.  (ed.).  "Martindale;  The 
E.xtra  Pharmacopeia,"  The  Pharmaceutical 
Press,  L.ondon.  1972.  p.  1084-1085. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
nt'w  names  and  a  new  structure.  F"DA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  216G6,  216C7.  and  21G68)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  fou.id  in  the  preamble  to  Ihe 
yenna!  provisions,  published  elsewhere 
in  this  is.:^ue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
§  701(a).  52  Stat.  1055,  90  Stat.  540-546 
(21  use.  360g.  371(a)))  and  under 
authority  delegated  to  him  (21  CFR  S.l). 
the  Commissioner  of  Food  and  D'Uj:s 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.;3470.  to  read  as 
follows: 

§  872.3470    Karaya  wHh  sodium  borate 
denture  adhesive. 

(a)  Identification.  A  karaya  with 
sodium  borate  denture  adhesive  is  a 
device  composed  of  karaya  (a  gum  from 
the  bark  of  a  tree  of  the  genus 
astralagus]  and  sodium  borate  that  is 
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published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  [43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22G73).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  polyvinylmethylether  maleic 
acid  calcium-sodium  double  salt  denture 
adhesive  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 


_r  il_  -  r-*__ 


requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
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fipplifid  to  the  base  of  a  denture  bffore 
th.!  Llcnture  is  inserted  in  a  patient's 
r:,;iith.  The  device  is  used  to  improve 
<!cnti:re  retention  and  comfort. 

(b)  Clussifi€ation.  Class  III  (premarkct 
;:fiprijval). 

Interested  persons  may.  on  or  before 
M.trrh  2.  1981,  submit  to  the  Hearing 
Clf  rk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
I  anc,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
Mibrtiitted,  except  that  individuals  may 
submit  one  copy,  comments  are  to  be 
iJ-'ntified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
(if  this  document.  Received  comments 
may  be  seen  in  the  above  office  bf>!wei-n 
9  i.m.  and  4  p  m..  Monday  through 
Fiiday. 

IX.t.'ii:  Noveniber  19.  IW'-O 
U  illiam  F.  Randolph, 

A(  ting  Associate  Couinitssiannr.  Ih\i;iilolor\ 
AlTliirs. 

,'■  '■^  lliu,   (iil~j>)a.%rilid  12-Z'l-flll:  9  4;.illi| 
BILLING  CODE  4t10-03-M 


21  CFR  Part  872 
IDocketNo.  7BN-2874I 

Medical  Devices;  Classification  of 
Polyacrylamide  Polymer  (Modified 
Cationic  Denture  Adhesives 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  polyacrylamide  polymer 
(modified  cationic)  denture  adhesives 
into  class  III  (premarket  approval).  FDA 
is  also  publishing  the  recommendation 
of  the  Dental  Device  Classification 
P.inel  that  the  device  to  be  classified 
ir.to  class  III.  The  effect  of  classifying  a 
device  into  class  III  is  to  require  e;ich 
nuinufacturer  of  the  device  to  submit  to 
FD.-\  a  premarket  approval  application 
ijt  a  date  to  be  set  in  a  future  regulation 
F.ach  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
(ievice.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  197(1 
DATES:  Comments  by  March  2. 1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  day8  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 


Food  and  Drug  Administration,  Rm.  4- 
02,  56fX)  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devic  es  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  p.-jposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
backg.-ound  informarion  concerning  the 
de\elopn'.ent  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  ad\  isory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  pol>acrylamide  polymer 
(modified  cationic]  denture  adhesives: 

1.  Identification:  A  polyacrylamide 
polymer  (modified  cationic)  denture 
adhesive  is  a  device  composed  of 
polyacrylamide  polymer  (modified 
cationic)  that  is  applied  to  the  base  of  a 
denture  befc-e  the  denture  is  inserted  in 
a  patient's  mouth.  The  device  is  used  to 
improve  denture  retention  and  comfort. 

2.  Reco.mmended  classification:  Class 
lil  I  premarket  approval).  The  Panel 
re.::ommen<!s  that  premaiket  approval  of 
this  device  be  a  low  priority. 

3.  Summary  of  reasons  for 
fcon-.mendation;  The  Panel 
rcconmienJs  that  polyacrylamide 
polymer  (modified  cationic)  be  c:lassified 
into  class  III  because  the  device 
presents  a  potential  unreasonable  risk  of 
illness  or  injury.  If  the  device  fails  to 
anchor  a  denture  in  its  proper  position,  a 
change  in  the  distance  the  upper  and 
lower  jaws  may  occur  which  may  lead 
to  irritation  of  the  gums  and  bone  loss 
due  to  alteration  of  biting  forces.  The 
Panel  believes  that  general  controls 
would  not  provide  sufficient  control 
over  this  characteristic.  The  Panel  also 
believes  that  sufficient  data  do  not  exist 
to  establish  an  adequate  performance 
standard  to  assure  the  safety  and 
effectiveness  of  this  device  because 
Satisfactory  performance  has  never  been 
demonstrated.  Therefore,  the  device 
should  be  subject  to  premarket  approval 
to  assure  that  manufacturers 
demonstrate  satisfactory  performance  of 
the  device  and  thus,  assure  its  safety 
and  effectiveness. 

4.  Suniaiary  of  data  on  which  the 
reLoramendalion  is  based;  The  Panel 
ba.sed  its  rHCommeadation  on  the  Panel 
i:;embers'  personal  knowledge  of,  and 
( linical  experience  with,  this  device,  and 
on  a  report  of  the  Bureau  of  Drugs'  OTC 
Pane!  on  Dentifrices  and  Dental  Care 
agents.  Tests  otpolyacrylamide  polymer 
('uodified  cationic)  for  acute  oral 
toxicity,  eye  irritation,  and  dermal  and 


inhalation  toxicity  in  subacute  and 
chronic  feeding  experiments  in  animals 
have  been  negative  (Ref,  1].  Human 
patch  tests  also  have  been  negative  (Ref. 
2).  However,  no  data  were  submitted  to 
the  Panel  to  demonstrate,  and  the 
literature  did  not  establish,  the 
effectiveness  of  polyacrylamide  polymer 
as  the  sole  ingredient  of  a  denture 
adhesive. 

5.  Risks  to  health:  (a)  Bone  loss:  If  the 
adhesive  fails  to  anchor  the  denture  in 
its  proper  position,  and  the  distance 
between  the  upper  and  lower  jaw  is 
changed,  then  bone  loss  and  gum 
irritation  may  occur, 

(b)  Adverse  tissue  reaction:  If  the 
materials  in  the  device  are  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
polyacrylamide  polymer  (modified 
cationic)  denture  adhesives  be  classified 
into  class  III  (premarket  approval).  The 
agency  believes  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury  because  failure  of  the  device  to 
anchor  the  denture  in  place  may  result 
in  bone  loss,  and  because  there  is  a  lack 
of  information  to  determine  the 
effectiveness  of  polyacrylamide  polymei 
us  the  sole  ingredient  of  a  denture 
adhesive.  In  addition,  the  device  is 
purported  or  represented  to  be  for  a  use 
(affixing  dentures  to  the  gums)  that  is  of 
substantial  importance  in  preventing 
impairment  of  human  health.  The 
agency  believes  that  insufficient 
information  exists  to  determine  that 
gi'nera!  controls  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device,  and  that  in 
sufficient  information  exists  to  establish 
a  performance  standard  for  this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m. 
Monday  through  Friday, 

1.  "Summary  Report  on  Denture  Aids  and 
I'l.Kjiie  Uisc.ldsants  Transferred  to  tin:  Bureiiu 
of  Medical  Duv  ices  '  by  tiie  OTC  Panel  on 
Deii'.iffices  and  Dental  Care  Agents.  1978. 

2,  "CRAS  (Generally  Recognized  as  Safe] 
Food  Ingredients — Cellulose  and 
Dciiviitives."  Prepared  for  the  Food  and  Un;g 
Aclministr;!tion  by  Informatics.  Inc..  Natituial 
'liihuical  Information  Service,  U.S.  Dept.  of 
Commerce.  PD  221220.  1972  OTC  Vol,  0BCH)9n. 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FD.'X 
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device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  polvvinylmethylether  maleic  acid 


number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

11  .ln,\-   \r,.i,or,.V.t.r   ia     lOH/l 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
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published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  [43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  pieamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(n),  52  Stat.  1055.  90  Stat.  540-,=46  (21 
U.S.C.  360c.  371(a)])  and  under  3':ih<.rity 
delegated  to  him  (21  CFR  51).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Sul'part  D 
lay  adding  nev;  §  872.3480.  to  read  as 
follows: 

§  872.3480    Polyacrylamide  polymer 
(modified  caticnic)  denture  adhesive. 

(a)  Identification.  A  poiyacrylHr^iide 
polymer  (modified  cationic)  dentu.'-e 
adhesive  is  a  device  composed  of 
polyacrylamide  polymer  (modified 
cationic)  to  be  applied  to  the  base  of  a 
denture  before  the  denture  is  inserted  in 
a  patient's  mouth.  The  device  is  used  to 
improve  denture  retention  and  comfort. 

(b)  Classification.  CIbss  III  (premarket 
approval). 

Interested  persons  may.  on  or  befijre 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305J.  Food  and  Drug 
Administration,  Rm,  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  uTilten 
conimeHts  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

DiJted:  Noveml)er  19,  lORO, 
William  F.  Randolph, 
.■\ctiii,i;  A  .f:iH  icte  Conur,ib^:!Oiwr  for 
Re:^::lotor.  Af>'ii:rs. 

Mi  Dm,  UO-:f>lK"-  Fil.-J  IJ-2W-<Kl  >i.4.Sdlij 
BILLING  CODE  4110-33-M 


21  CFR  Part  872 

IDocketNo.  78N-2875] 


Medical  Devices;  Classification  of 
Poiyvinylmethylether  Maleic  Acid 
Calcium-Sodium  Double  Salt  Denture 
Adtiesives 

agency:  Food  a:id  Drug  ,\d:ii!nistf.iliun. 

action:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  poiyvinylmethylether  maleic 
acid  calcium-sodium  double  salt  denture 
adhesive  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  thai  the  device  be 
classifiid  into  class  I  [general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  mere 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classilying  a  device  into 
class  I  is  to  require  that  the  device  m.eet 
only  the  general  controls  applicable  to 
all  de\  ices.  Af'er  considering  public 
f:cmments,  FD.-\  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1S~6. 
DATES:  Co.mments  by  Me.'-ch  2,  1981. 
FDA  proposes  that  the  final  regulation 
b.ised  on  thi.'j  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-SOS). 
Food  and  Drug  Adniinistration.  Rm  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  [HFK-460),  Food  and  Dnig 
Admrinistration  8757  Georgia  Ave., 
Silver  Spring  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
thf  Federal  Register  provides 
background  information  concerning  the 
de\e!opment  of  the  proposed  regulation 
The  Den'al  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
fallowing  recommendation  regarding  the 
clhssification  of  poiyvinylmethylether 
maleic  acid  celcium-sodium  double  salt 
denture  adhesives: 

1.  Identification:  A 
poiyvinylmethylether  maleic  acid 
calciu.m-sodium  double  salt  denture 
adhesive  is  a  device  composed  of 
polyvinvlmethylether  maleic  acid 
calcium-sodium  double  salt  that  is 
applied  lo  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Recommendated  classification: 
CI. IKS  1  (general  controls).  The  Panel 
recommends  that  tl.is  adhesive  be 
exempt  from  premarket  notification 
precf'durrs  under  section  510(k)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  3t.0(k)).  iecoids  and  reports 


requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j[r)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  poiyvinylmethylether 
mi.leic  acid  calcium-sodium  double  salt 
denlure  adhesives  be  classified  inio 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
h-'s  been  used  in  dentistry  for  many 
\ears.  The  m.aterials  utcd  in  the  device 
that  con!act  the  bodj  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  co.mply 
vviih  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normial  manner 
and  for  the  purpose  recommended. 

4.  Sum.mary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recom.niendstion  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  wi'h. 
polyvinylmp'hylether  maleic  acid 
calcium-scduim  double  salt  denture 
adhesives  in  the  practice  of  dentistiy. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
pusiiior..  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
poiyvinylmethylether  maleic  acid 
f  alcium-sodiu.m  double  salt  denture 
adhesives  be  classified  into  class  II 
(performiance  standards).  The  properties 
of  the  materi;ds  used  to  form 
polyvinylmeihylether  maleic  acid 
calcium-sodium  double  salt  denture 
adhesives  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  pulyvinylniethylether  maleic 
acid  calcium-sodium  double  salt  denture 
adhesives  directly  contact  oral  tissues. 
.Mtering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  a.-e  insufficient  to 
control  the  risks  to  health  presenttjd  by 
the  device.  ,\  performance  standard 
would  pro\ ide  reasonable  assurance  of 
!he  safel\  and  effectiveness  of  ihe 
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of  an  acid  pH  of  2  to  3,  which  can  burn 
the  tissues  in  the  mouth. 

5.  Risks  to  health:  (a)  Toxicity: 
Ingestion  of  the  materials  in  this  device 
may  cause  chronic  toxicity  to  users,  (b) 
Adverse  tissue  reaction:  If  the  materials 
in  the  device  are  not  biocompatible,  the 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drnp.  and  Cosmetic  Act  fsecs   513. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  poiyvinylmethylether  maleic 
acid  calcium-sodium  double  salt  and 
caiboxymethylcellulose  sodium  denture 
adhesives  into  class  11  [performance 
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device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  denture 
adhesive  should  be  classified  into  class 
U  rather  than  class  I,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  thf 
pood  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
!t.i  ruinated  all  of  the  device 
c'MSsification  panels  and  recslablishud 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FUA 
pL-.tlished  notices  of  these  changes  in 
Ihf.  Federal  Register  of  May  T:i,  1978  (4,! 
FR  21G68,  21667,  and  21668)  and  May  20. 
T'-3  (43  FR  22672  and  22673).  This 
prr.posed  classification  regulation 
iJt  ntifies  each  device  panel  by  IIh' 
farmer  name.  Further  int'oimation 
r-,.;,irding  the  device  advisory 
committees  and  list  of  their  new  luinvs 
nuiy  be  found  in  the  preamble  to  the 
iit'f'.eral  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register 

Therefore,  under  the  Federal  Food. 
D.'iig,  and  Cosmetic  Act  (sees.  513. 
ril(a),  52  Stat.  1055,  90  Stat.  540-54G  (21 
I'  S.C.  360c.  371(a)))  and  under  authority 
u.  li'iiated  to  him  (21  CFR  5.1).  the 
Cor'.missioner  of  Food  and  Dru^s 
proposes  to  amend  Part  872  in  Subpart  D 
I'V  adding  new  §  872.3490,  to  read  as 
follows: 

5  872.3490  PolyvinyitTrethylether  maleic 
acid  calcium-sodium  double  salt  denture 
adhesive. 

(a)  IdfntificaHon.  A 
fHilyvinylmethylether  .maleic  acid 
(.alcium-sodium  double  salt  denture 
..Jhesive  is  a  device  composed  of 
polyvinylmethylether  maleic  acid 
i.;'.!duni-sodium  double  salt  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort 

(b!  Classification.  Class  II 
Ipt.form.ance  standards). 

Interested  persons  may,  on  or  before 
Mi'.rch  2,  1981,  submit  to  the  Hearing 
Cerk  (HFA-305).  Food  and  Dru^^ 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  uritten 
comments  regarding  this  proposal.  Four 
copies  of  any  comm.ents  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 


number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  .Xaveniberiq.  198n 
VViliiam  F.  Randolph, 
Acting  Associate  Commissioner  for 
ftfiti/latory  Affairs. 

llR  llui,  WV3TO5H  Filfd  IZ-at-aOi  8,4.1  .im| 
8H-LING  CODE  4110-OJ-M 


21  CFR  Part  872 

(Docket  No.  7BN-2676I 

Medical  Devices;  Classification  of 
Polyvinylmethylether  Maleic 
Anhydride  (PVM-MA),  Acid  Copolymer 
and  Carboxymethylcellulose  Sodium 
(NACMC)  Denture  Adhesives 

AGENCV:  Food  and  Drug  Administration. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
pii!;lic  comment  a  proposed  regulation 
classifying  polyvinylmethylether  maleic 
an.h>dride  (PVM-MA),  acid  copolymer, 
and  carboxymi.'dijlct'iiu'ose  sodium 
f.\'.\CMC)  denture  adhesives  into  class 
111  (premarket  approval).  FDA  is  also 
publishing  the  recommendation  of  the 
Dfulal  Device  Classification  Panel  thai 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  HI  is  to  require  each  manufacturtir 
of  the  device  to  submit  to  FD.-\  a 
premarket  approval  application  at  a 
date  to  be  set  in  u  future  regulation. 
F.ach  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  Afttr  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  The.se 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976, 

dates:  Comments  bv  March  2, 1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposal  becom.e  effective 
30  days  after  the  date  of  its  publication 
in  'he  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (1 IFA-305). 
Food  and  Drug  ,\dminis'ration,  Rm.  4- 
62.  5600  Fishers  I.ane.  Rockville.  MO 
20857 

FOR  FURTHER  INFORMATION  CONTACT: 

CMUnrv  Sinsileton,  Bureau  of  Medical 
Devices  iHFK-160),  Food  and  Drug 
Atliuinistration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301^27-7536. 

SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsevvhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  polyvinylmethylether 
maleic  anhydride  [PVM-MA),  acid 
copolymer,  and  carboxymethylcellulose 
sodium  (.\.\CMC)  denture  adhesives: 

1.  Identification:  A 
polyvinylmethylether  maleic  anhydride 
(PV.M-MA),  acid  copolymer,  and 
carboxymethylcellulose  sodium 
(NACMC)  denture  adhesive  is  a  devic:e 
composed  of  polyvinylmethylether 
maleic  anhydride,  acid  copolymer,  and 
(.arboxymethylcellulose  sodium  that  is 
applied  to  the  base  of  a  deatare  before 
the  denture  is  inserted  in  a  patient's 
moulh.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

2.  Hecom.rnended  classification:  Class 
III  (prca;arket  approval).  The  Panel 
recon.mends  that  premarket  approval  o! 
this  device  be  a  low  prio;ity. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  polyvinyl.methylethtT 
maleic  anhydride  [PVM-M.'\).  acid 
copol.v.Tipr  and  carboxymethylcellulose 
sodium  (N.-XCMC)  be  classified  into 
class  III  because  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury.  Fhe  materials  used  in  the  device 
are  tovic  if  ingested:  the  possible  acidity 
of  the  device  may  also  cause  tissue 
burns.  The  Panel  LoLeves  that  general 
controls  would  not  piovide  suii'icient 
control  over  this  characteristic.  The 
Panel  also  belit:i::s  that  sufficient  data 
do  not  exist  to  esiabiish  an    Jequate 
perforuuinco  standaid  to  assure  the 
safety  and  effcctivncss  of  this  device. 
Therefore,  the  dtvice  should  bo  subject 
to  premarket  approval  to  assure  t};;(t 
manufacturers  demonstrate  satisfacto'y 
performance  of  the  device  and  thus, 
assuie  its  safety  and  effectiveness. 

4.  Summary  of  data  on  which  th>i 
recommendation  is  based:  The  Pane! 
based  its  recom.mendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  and 
on  a  repurl  of  the  Bureau  of  Drugs'  01 C 
Pa:u:l  on  Dent:frices  and  Dental  Care 
Agents.  The  report  states  that  sufficient 
data  are' not  available  to  demou'^trate 
the  safety  and  effectiveness  of  a 
combination  of  PVM-MA  and  NACMC 
used  as  a  denture  adhesive.  (Ref.  ?)•  The 
Panel  also  based  its  recommendation  on 
a  publication  by  Riacow  (Ref.  2]  which 
states  that  the  pH  and  stability  of  thi- 
anhydride  and  diacid  forms  may  be 
hazardous  due  to  the  possible  piesence 
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e\empt  from  premarket  notification 
procedures  under  section  510(k)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360{k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 


tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 


mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
riort  fHFA-in";!   Fnnd  and  Dnio 
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of  an  acid  pH  of  2  to  3,  which  can  burn 
the  tissues  in  the  mouth. 

5.  Risks  to  health:  (a)  Toxicity: 
Ingestion  of  the  materials  in  this  device 
may  cause  chronic  toxicity  to  users,  (b) 
Adverse  tissue  reaction:  If  the  materials 
in  the  device  are  not  biocompatible,  the 
patient  may  have  an  adverse  tissue 
reaction.  Acidity  ot  the  adhesive  may 
burn  tissues  in  the  mouth. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
polyvinylmethylether  maleic  anhydride 
(PVM-.MA).  acid  copolymer,  and 
carboxymethylcellulose  sodium 
(NACMC)  denture  adhesives  be 
classified  into  class  III  (premarket 
approval).  I'he  agency  believes  the 
device  presents  a  potential 
unreasonable  risk  of  illness  or  injury 
because  the  materials  in  the  device  may 
cause  chronic  toxicity  or  oral  tissue 
burns,  and  because  there  is  a  lack  of 
information  to  determine  the  safety  and 
effectiveness  of  the  PVM-MA  and 
NACMC  combination  as  a  denture 
adhesive.  The  literature  confirms  that 
little  is  known  about  possible  effects  of 
long-term  use  of  this  material.  In 
addition,  the  device  is  purported  or 
represented  for  a  use  (affixing  dentures 
to  the  gums)  that  is  of  substantial 
importance  in  preventing  impairment  of 
human  health.  The  agency  believes  that 
insufficient  information  exists  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
and  that  insufficient  information  exists 
to  establish  a  performance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1.  "Summary  Rcpoii  on  Denture  Aids  and 
PlHque  DisclasHnls  Tivinsfcrrcd  to  the  BurcdU 
of  Medir.a!  Dovirps,"  by  the  OTC  Pannl  on 
Denlifiices  .md  Denial  Care  Agents.  1978. 

2.  Dl.ici-vv,  .\.  W.  led.),  'The  Extra 
Pharmacopeia."  The  Pharmaceutical  Picss, 
London,  pp.  1084-1085. 1972. 

On  Apr-il  28. 1978.  the  agency 
terminated  ail  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  stiucture.  FDA 
published  notices  of  tb.ese  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  2166:',  and  21668)  and  .May  26. 
19"8  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3500,  to  read  as 
follows: 

§  872.3500    Polyvinylmethylether  maleic 
anhydride  (PVM-MA),  acid  copolymer,  and 
carboxymethylcellulose  sodium  (NACMC) 
denture  adhesive. 

(a)  Identification. 
polyvinylmethylether  maleic  anhydride 
(PVM-MA),  acid  copolymer,  and 
carboxymethylcellulose  sodium 
(NACMC)  denture  adhesive  is  a  device 
composed  of  polyvinylmiethylether 
maleic  anhydride,  acid  copolymer,  and 
carboxymethylcellulose  sodium  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  in  a  patient's 
mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons,  may  on  or  before 
March  2. 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-C2.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  sren  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissionfr  for 
Rf:%u!atory  Affairs. 

|re  Di.c   H(^.l'iii.-,a  Filed  li-Jft-C/v  8  «  ar.:\ 
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21  CFR  Part  872 

IDocketNo.  78N-2877J 

Medical  Devices;  Classification  of 
Polyvinylmethylether  Maleic  Acid 
Calcium-Sodium  Double  Salt  and 
Carboxymethylcellulose  Sodium 
Denture  Adhesives 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Dnig 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  polyvinylmethylether  maleic 
a(.id  calcium-sodium  double  salt  and 
caiboxymethylcellulose  sodium  denture 
adhesives  into  class  11  (performance 
standards).  FDA  is  also  publishing  the 
recom.mendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  1  (general  controls). 
The  effect  of  classifying  a  device  info 
class  II  is  to  provide  for  the  future 
de\  elopment  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FD.'\  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendm.ents  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Dru^ 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FD.A  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  polyvinylmethylether 
maleic  acid  calcium-sodium  double  salt 
and  carboxymethylcellulose  sodium 
denture  adhesives 

1.  Identification:  A 
polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
carboxymethylcellulose  sodium  denture 
adhesives  is  a  device  composed  of 
polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
caiboxymethyicellulose  sodium  thai  is 
applii'd  to  the  base  of  a  denture  before 
the  denture  is  inserted  into  a  patient's 
mouth.  The  device  is  used  lo  improve 
denture  retention  and  comfort. 

2.  Recomimended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  adhesive  be 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 


» 1  n 


OTC  denture  cleansers  be  classified  into 
class  II  (performance  standards). 
Residues  of  the  cleansers  that  may 
remain  on  the  dentures  have  the 
potential  for  burning  oral  tissues.  Porous 
dental  plaque  frequently  accumulates  on 
dentures,  preventing  the  complete 


from  removable  prosthetic  dental 
appliances,  such  as  bridges  or  dentures. 
The  dental  appliance  is  removed  from 
the  patient's  mouth  when  the  applicance 
is  cleaned. 

(b)  Classification.  Class  II 
(performance  standards). 
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ex.empl  from  prem.irket  notification 
procedures  under  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360{k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

3601(0). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  polyvinylmethylether 
maleic  acid  calcium-sodium  double  salt 
and  carboxymelhylcellulose  sodium 
denture  adhesives  be  classified  into 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  knowm  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  it  is  a  simple  device 
that  presents  no  undue  risks  to  health 
when  used  in  a  normal  manner  and  foi 
the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with, 
polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
carboxymelhylcellulose  sodium  denture 
adhesives  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Patient  discomfort 
and  poor  dental  health:  If  the  adhesive 
fails  to  anchor  the  denture  in  its  proper 
position,  the  patient  may  experience 
discomfort  and  poor  dental  health. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
carboxymelhylcellulose  sodium  denture 
adhesives  be  classified  into  class  U 
(performance  standards).  The  properties 
of  the  materials  used  to  form 
polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
carboxymelhylcellulose  sodium  denture 
adhesives  depend  upon  the  proper 
composition  of  these  materials. 
Polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
carboxymelhylcellulose  denture 
adhesives  also  directly  contact  or.il 
tissues.  Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 


tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  polyvinylmethylether  maleic  acid 
cnlcium-sodium  double  salt  and 
carboKymethylcellulose  sodium  denture 
adhesives  should  be  classified  into  class 
II  rather  than  class  I,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  e.xempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  nianufacluring  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
p.r-oposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3510.  to  read  as 
follows: 

§  B72.3510    Polyvinylmethylether  maleic 
acid  calcium-sodium  double  salt  and 
carboxymelhylcellulose  sodium  dentur* 
adhesive. 

(a)  Identification.  A 
polyvinylmethylether  maleic  acid 
cak:ium-sodium  double  salt  and 
carboxymethylcellulose  sodium  denture 
adhesive  is  a  device  composed  of 
polyvinylmethylether  maleic  acid 
calcium-sodium  double  salt  and 
carboxymethylcellulose  sodium  that  is 
applied  to  the  base  of  a  denture  before 
the  denture  is  inserted  into  a  patient's 


mouth.  The  device  is  used  to  improve 
denture  retention  and  comfort. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dijied:  .\iivpmt)er  19,  19U0. 
William  F.  Randolph, 
Actiiis  A.tsociate  Commissioner  for 
Ri:<:u!atory  .\ffuirs. 

(KR  I),.!.  80-39WI0  K:i(d  12-J!Win  K.45  .iii.l 
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21  CFR  Part  872 
[Docket  No.  78N-287ej 

Medical  Devices;  Classification  of  OTC 
Denture  Cleansers 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  OTC  denture  cleansers  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effecUveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register, 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 
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Food  and  Drug  Administration.  Rm.  4- 

62.  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 

lto.ir.i.c  fHFI^_dAn1    Pnnrl  anrl  Dnio 


with  the  proper  function  of  a  heart 
pacemaker. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 


(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm,  4-62,  5600  Fishers 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
AdminislraUon,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsev^'here  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  OTC  denture  cleansers: 

1.  Identification'  An  OTC  denture 
cleanser  is  a  device  th'it  consists  of 
material  in  the  form  of  a  powder,  tablet, 
or  paste,  that  is  used  to  remove  debris 
from  removable  prosthetic  dental 
appliances,  such  as  bridges  or  dentures. 
The  dentdl  appliance  is  remo\ed  from 
the  patient's  mouih  when  tlie  appliance 
is  (.leaned. 

2.  Recomniendfd  i;lassificalion:  Cla.ss 
1  (general  controls).  The  Panel 
reromiiicnds  that  OTC  denture 
(i'.'it.nsers  be  exempt  from  prem.Trket 
n.)tification  under  section  510(k)  of  the 
I'oiieral  Food,  Drug,  and  Cosmetic  Act 

t  J1  U.S.C.  360(k)),  records  and  reports 
:equiremen!s  under  seclion  519  of  the 
act  (21  U.S.C.  360i)  and  the  good 
ni.inufacturing  prat  lice  regulation  under 
section  520(1")  of  iHe  ;icl  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
r.'commendation:  The  Panel 
ii'commends  th;il  OTC  denture 

■  l^ansRrs  be  clas.sificd  into  class  I 
li'^Gause  the  Pan-^l  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assur.ince  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  Panel  brlieves  that 
manufjctr.rcrs  of  this  device  should  not 
be  required  to  comply  with  premaiket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  P.^nel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  denture 
cleansers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Oral  tissue  damage: 
Denture  cleanser  residue  remaining  on 
dentures  may  burn  oral  tissues. 

Proposed  ClassiRcatioa 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 


OTC  denture  cleansers  be  classified  into 
class  II  (performance  standards). 
Residues  of  the  cleansers  that  may 
remain  on  the  dentures  have  the 
potential  for  burning  oral  Ussues.  Porous 
dental  plaque  frequently  accumulates  on 
dentures,  preventing  the  complete 
removal,  by  rinsing,  of  denture  cleansers 
from  denture  surfaces.  Performance 
standards  for  denture  cleansers  would 
control  the  cleanser  formulations  to 
assure  that  expected  low  levels  of 
cleanser  residues  would  not  harm  users. 
The  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risk  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
eiTectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  OTC  denture  cleansers  should  be 
classified  into  class  II  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommend.ation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  S20(f)  of  the  act. 

On  April  25.  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1976  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  ad\  isory 
committees  and  a  list  of  their  m  u 
names  may  be  fou;-.d  in  the  pie.i:nlile  to 
the  general  provioious.  pubiiohed 
elsewhere. in  this  issue  of  the  Federal 
Register. 

Thereiore.  under  the  Federal  Food, 
Drug,  and  Cosr.ietu:  Act  (sees.  513, 
701(a).  52  Sta*.  1065,  90  Stat.  540-546  (21 
U.S.C.  3bOc.  3,-'i(a]))  and  under  authority 
deleg-ited  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Pari  872  in  Subpart  D 
by  adding  new  §  872.3520,  to  read  as 
follows: 

§  872.3520    OTC  denture  cleanser. 

(a)  Identification.  An  OTC  denture 
cleanser  is  a  device  that  consists  of 
material  in  the  form  of  a  powder,  tablet, 
or  paste  that  is  used  to  remove  debris 


from  removable  prosthetic  dental 
appliances,  such  as  bridges  or  dentures. 
The  dental  appliance  is  removed  from 
the  patient's  mouth  when  the  applicance 
is  cleaned. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-€2.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  ccmments  are  to  be 
submitted,  except  thai  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  lliis  document.  Received  comments 
may  be  seen  in  the  above  office  betv.-een 
9  a  m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19. 1S80. 
Wiliiarn  F.  Randolph. 

Acli/if:  .-issociate  Cor;:rji'ssionpr  for 
Rp^nlatory  A  flairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2879] 

Medical  Devices;  Classification  of 
Mechanical  Denture  Cleaners 

AGENCY:  Food  and  Drug  A']ministi..'.;)n. 
ACTION:  Proposed  rule. 

SUMMA.-^y:  The  Foud  and  Drug 
Adniinistruiion  (ID.A)  is  issniny  to- 
pubiif.  comment  a  propc.icd  >-;  .,;il,ition 
classifying  mechanical  dentuie  cleaners 
into  class  51  (pirifurmance  st.jndards). 
FDA  '■•_•  also  publishing  the 
rccorvnif  ndation  of  the  Dental  De\ice 
Ciaf  sification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  inio 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  1  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comm.ents.  FDA  will  issue  a  fin.il 
regulation  classifying  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-753G. 
SUPPLEMENTARY  INFORMATION: 


cause  alteration  in  the  vertical 
dimension  of  a  denture,  resulting  in 
bone  degeneration  in  the  upper  and 
lower  jaw.  (b)  Carcinomas:  Long-term 
irritation  of  oral  tissues  caused  by 
incorrect  vertical  dim.ension  may  cause 


§  872.3540    Over-the-counter  (OTC) 
denture  cushion. 

(a)  Identification.  An  over-the-counter 
(OTC)  denture  cushion  is  a 
prefabricated  or  noncustom  made 
device  consisting  of  a  material,  such  as 

f.u .u„.  :„  :_• I.,-l 
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Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
LJevices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7530. 
SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  mechanical  denture 
cleaners: 

1.  Identification;  A  mechanical 
denture  cleaner  is  an  AC-powered 
denture  cleaning  device  that 
mechanically  agitates  the  denture 
cleansing  solution. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  mechanical  denture 
cleaners  be  exempt  from  premarket 
notification  procedures  under  section 
510(k)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360(k)),  records 
and  reports  requirements  under  section 
519  of  the  act  (21  U.S.C.  3G0i),  and  the 
good  manufacturing  practice  regulation 
under  section  520(0  of  the  act  (21  U.S.C. 
360j(n). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  mechanical  denture 
cleaners  be  classified  into  class  I 
(general  controls)  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effuctiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  nuiny 
years.  The  Panel  believes  that 
manufacturers  of  this  de\  ice  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purposes  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  mechanical 
denture  cleaners  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  Pacemaker 
interference:  Operation  of  mechanical 
denture  cleaners  may  cause  interference 


with  the  proper  function  of  a  heart 
pacemaker. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
mechanical  denture  cleaners  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  This 
AC-powered  device  may  interfere  with 
the  proper  function  of  a  heart 
pacemaker.  In  addition,  leakage  current 
or  a  malfunction  of  the  device  could 
result  in  an  electrical  shock.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  mechanical  denture  cleaners  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practice  regulation 
under  section  520(0  of  the  act. 

On  April  28.  1978,  the  agency 
term.inated  all  of  the  device 
classification  panels  and  reestablished 
them  with  thie  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
(he  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21658]  and  May  26, 
19:8  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provi.sions,  published  elsewheie 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  .'\ct  (sees.  513. 
701^1).  52  Stat.  1055.  90  Sti:t.  540-.546  (21 
U.S.C.  36()c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Comniissioner  of  Food  and  Drugs 
proposes  to  amend  Part  672  in  Subpart  D 
by  adding  new  §  872.3530.  to  read  as 
follows: 

i)  872.3530    Mechanical  denture  cleaner. 

(a)  Identification.  A  mechanical 
denture  cleaner  is  an  AC-powered 
denture  cleaning  device  that 
mechanically  agitates  the  denture 
cleansing  solution. 


(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  Noveinlier  19,  1980. 
William  F.  Randolph, 
Ac^lin;::  Assaciiilv  Coniniinsioiiir  for 
Ruijukilury  A  f fairs. 
|l-M  »(.r..  80-:iHahj  Fil.tl  i:;-;:»-tiii,  ti-4f.  ,ini| 
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21  CFR  Part  872 
(DocketNo.  78N-2880I 

Medical  Devices;  Classification  of 
Over-the-Counter  (OTC)  Denture 
Cushions 

AGENCY:  Food  and  Drug  Administration. 

action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  over-the-counter  (OTC) 
denture  cushions  into  class  III 
(premarket  approval),  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufncturer 
of  the  device  to  submit  to  FD.\  a 
premarket  approval  application  at  a 
date  to  be  set  in  a  future  regulation. 
Each  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Room  4- 
62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 
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dates:  Comments  by  March  2. 1981. 
VDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
AnDRESs:  Written  comments  to  the 


should  be  subject  to  premarket  approval 
to  assure  that  manufacturers 
demonstrate  satisfactory  performance  of 
the  device  and  thus  assure  its  safety  and 
effectiveness. 
4,  Summary  of  data  on  which  the 


former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recomnu'ndation  regarding  the 
classification  of  over-the-counter  (OTC) 
denture  cushions. 

1,  Identification:  An  over-the-counter 
(OTC)  denture  cushion  is  a 
prefabricated  or  noncustom  made 
device  consisting  of  a  material,  such  as 
wax  or  cotton  fibers,  that  is  intended  to 
be  applied  to  the  entire  base  or  inner 
surface  of  a  denture  before  the  denture 
is  inserted  in  a  patient's  mouth.  The 
device  is  used  to  improve  temporarily 
the  fit  of  a  loose  or  uncomfortable 
denture  and  can  be  purch.ised  over-the- 
counter. 

2,  Recommended  cl.issificaticn:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval  <jf 
this  device  be  a  high  priority. 

3,  Summary  of  reasons  For 
r(-(:umnieiui<ition;  The  P.uiel  rei;onim('ni],s  li;,it 
()ver-lh(;-ri)unli.'r  (OTC)  dimture  cushions  he 
classified  into  chiss  III  bec.iuise  ihe  devii.e 
piescnls  a  potential!  unin.jsor.iililn  risk  of 
illniiss  or  injury.  Use  of  the  device  may  r.iusc 
an  improper  verliruil  dimensinn  of  a  (l(Miiiire 
which  may  result  in  incre.ised  orclus.'.l 
(biting)  forces  .ind  le.id  to  bone  hiss  Ihroiifjh 
resorption  (di;,yeneriilion  ol  ihe  bone  throui'h 
{•r;idiud  dissolution).  l"he  Panel  also  lielicves 
thiU  long-term  irriiulion  of  or;il  tishiie  i  .i.iscd 
by  incoirrct  vertii.,i!  dimension  could  c.juse 
lh(!  formaiion  of  earcinom.is.  The  Pane! 
believe.'s  Ihal  general  controls  wou'd  not 
piovidc  suffii  '.(.'III  control  o\er  tliis 
(.har.ii.lcrisli; .  l"hr  1' r,;i  1  .ilso  believes  th::l  • 
sulTii.ient  d.ita  do  ;.,j1  ex;- :  '.i:  establish  an 
adecpialc  perform, ini:e  si,ind.:rd  to  assure  Ihe 
safrl\  and  effectiveness  of  this  device 

bee, I  use  salisfactorv  pel  four.,,  ncc  h.is  never 
been  rlenioiistrated.  Therefwit\  Ihe  dev  lie 
should  be  eubjei.l  lo  premarl^et  .ippii,-,a!  Uj 
iiss.ue  lli.it  m.inuf.icturfis  d-'monslrah' 
s,ilisl,u;lor\  performani  ;.'  of  the  di'v  ie('  and 
tlius  assure  its  safety  and  eilec:tiveness.        ( 

4,  Summary  of  d.ila  on  '.vhic:h  llif- 
recommeiuialion  is  b.i:-,ed:  The  Par.el 
based  its  recommendatidU  on  the  Panel 
meniljer's  piMsun.il  knowledge  of,  and 
clinical  experience  with,  th(.'  device.  The 
Panel  also  based  its  recominendatio.-.  on 
statements  by  representatives  of  the 
Bureau  of  Drugs  that  fuillier  Ktudics  are 
necessary  to  detei-niine  the  safety  and 
effectiveness  of  this  dc\  ice  (Ref.  j] 

5,  Risks  to  health:  (a)  Bone 
degeneration;  Use  of  the  tiev  if;it  may 


cause  alteration  in  the  vertical 
dimension  of  a  denture,  resulting  in 
bone  degeneration  in  the  upper  and 
lower  jaw.  (b)  Carcinomas:  Long-term 
irritation  of  oral  tissues  caused  by 
incorrect  vertical  dim.ension  may  cause 
formation  of  carcinomas. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
over-lhe-counter  (OTC)  denture 
cushions  be  classified  into  class  III 
(premarket  approval).  The  agency 
believes  that  the  device  presents  a 
potential  unreasonble  risk  of  illness  or 
injury  because  the  device  may  cause  a 
change  in  the  vertical  dimension  of  the 
denture  resulting  in  bone  loss.  In 
addition  long  term  irritation  of  oral 
tissue  caused  by  incorrect  vertical 
dimension  may  cause  the  formation  of 
carcinomas.  The  agency  believes  that 
in.'.ufficient  information  exists  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  dev  ice 
and  that  insufficient  information  exists 
to  establish  a  performance  standard  for 
this  device. 

Reference 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a,m,  to  4  p.m., 
Monday  through  Friday. 

1,  "Summary  Report  on  Denture  Aids  and 
Plaque  Disclosants  Transferred  to  the  Bure.ui 
of  Medical  Devices."  by  the  OTC  Panel  on 
Dentifrices  and  Dental  Cire  Agents.  Ntay  :2J. 
l')-8. 

On  April  28.  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  stru(,tuie.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  216(36,  21667.  and  21668)  and  May  20. 
1978  (43  FR  22672  and  22673).  This 
proposed  classific.iticn  reguhition 
identifies  each  device  p.inel  by  the 
fcunu  r  nan-.e.  Further  intormution 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  fmmd  in  the  pieamble  to  the 
general  provisicns.  published  elsevvheit 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Fo(}d. 
Diiig,  find  Ccsmeiic  Ad  (sees.  513, 
7Ul(a].  52  Stai.  105,"S.  90  Si, it.  .540-,'i46  ;jl 
U.S.C.  30nc.  371(a)])  and  under  anthoi'ltv 
delegated  to  him  (21  CFR  5.1).  the 
Conunissicner  of  Food  and  Drugs 
proposes  to  amend  Part  8^2  in  Subpart  D 
by  adding  new  §  672,3540.  to  read  as 
follows: 


§  872.3540    Over-the-counter  (OTC) 
denture  cushion. 

(a)  Identification.  An  over-the-counter 
(OTC)  denture  cushion  is  a 
prefabricated  or  noncustom  made 
device  consisting  of  a  material,  such  as 
wax  or  cotton  fibers,  that  is  intended  to 
be  applied  to  the  entire  base  or  inner 
surface  of  a  denture  before  the  denture 
is  inserted  in  the  patient's  mouth.  The 
device  is  used  to  improve  temporarily 
the  fit  of  a  loose  or  uncomfortable 
denture  and  can  be  purchased  ov  er-the- 
counter, 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may.  on  or  befoii; 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
nuiy  be  seen  in  the  above  office  between 
9  a.m,  and  4  p.m..  Monday  through 
Friday. 

D.itcd:  November  19,  1980, 
William  F.  Randolph. 

.■\cling  Associate  Ccnnilssioncr  fur 
Hi-^'jtatory  Affairs. 

\]R  ll.i,    «(V-jyHfi:i  Fil.'d  12-W-HO  RK  .im| 
BILLING  CODE  4110-C3-M 


21  CFR  Part  872 
[DocketNo.  78N-2e8 11 

Medical  Devices;  Classification  of 
Over-the-Counter  (OTC)  Denture  Pads 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD.A)  is  issuing  for 
pulilic  comment  a  proposed  regulation 
classifying',  ovrr-the-cou.nter  (OTC) 
dentuir  pads  into  class  HI  (premarl-nt 
approval).  FDA  is  also  pi'bhshing  the 
roconmer.dation  of  the  Dental  Dev  ice 
Classification  Panel  that  the  device  be 
cl.ifi.-ified  into  cl.iss  111.  The  effect  oi 
clashifving  a  device  into  class  III  is  to 
require  each  manuf.icturer  of  the  device 
to  submit  to  FD,\  a  premarket  approv.d 
application  a!  a  date  to  be  set  in  a  fc'ure 
iirguh.tion.  Each  premarket  spprova! 
application  vvocid  int  hide  infcrmaiiiei 
(  onceining  safety  and  effectiveness 
tests  for  the  device.  After  considering 
public  cnmnicntg.  FDA  will  issue  a  fmal 
regulation  ciassifjing  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  197ti. 
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denture  reliners  into  cLiss  III  (premarket 
approval),  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III,  The  effect  of 
classifying  a  device  into  class  III  is  to 
reouire  each  manL;.''aculer  of  the  device 


loss  through  resorption  (degeneration  of 
the  bone  through  gradual  dissolution). 
The  Panel  also  believes  that  long-term 
irritation  of  oral  tissue  caused  by 
incorrect  \  ertical  dimension  could  cause 
formation  of  carcinomas.  The  Panel 
believes  that  eeneral  controls  would  not 


1.    Summary  Report  on  Denture  Aids  and 
Placjuc  Disclosants  Transferred  to  the  Bure.ni 
of  Medii  a!  Dev  ices."  by  the  OTC  Pane!  on 
Dentifnies  a.nd  Denl.d  Care  Agents.  ItrH 

On  .'\pril  28, 1978,  the  agency 
terminated  all  of  the  device 
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dates:  Comments  by  March  2, 1981. 
VD.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  Silver  Spring,  MU  20910, 
301-427-7536, 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  over-the-counter  (O'I'C) 
denture  pads: 

1.  Identification:  An  ovcr-the-cuuntiT 
(OTC)  denture  pad  is  a  prefabricated  or 
noncustom-made  device  consisting  of  .i 
material,  such  as  wax  or  cotton  fibers, 
that  is  intended  to  be  applied  to  a 
portion  of  the  base  or  inner  surface  of  a 
denture  before  the  denture  is  inserted  in 
a  patient's  mouth.  The  device  is  used  to 
soothe  temporarily  sore  areas  of  the 
gums  caused  by  an  improperly  fitting 
denture  and  can  be  purchased  over-the 
counter. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  prem.arkct  approv  ,il  ut 
this  device  be  a  high  priority 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  over-tbe-cuti:iU:r 
(OTC)  denture  pads  be  classified  into 
c:lass  III  because  the  de^vice  presents  a 
potential  unreasonable  risk  of  illness  oi 
injury.  Use  of  the  device  may  cause  an 
improper  vertical  dimension  of  the 
denture  which  may  result  in  increased 
occlusal  (biting)  forces  and  lead  to  bone 
loss  through  resorption  (degeneration  of 
the  bone  through  gradual  dissolution). 
Tht;  Panel  also  believes  that  long-term 
irritation  of  oral  tissue  caused  by 
incorrect  vertical  dimension  could  cause 
formation  of  carcinomas.  The  Panel 
believes  that  general  controls  would  not 
provide  sufficient  control  over  this 
characteristic.  The  Panel  believes  that 
sufficient  data  do  not  exist  to  establish 
an  adequate  performance  standard  to 
assure  the  safety  and  effectiveness  of 
this  device  because  satisfactory 
performance  has  never  been 
demonstrated.  Therefore,  the  devur 


should  be  subject  to  premarket  approval 
to  assure  that  manufacturers 
demonstrate  satisfactory  performance  of 
the  device  and  thus  assure  its  safety  and 
effectiveness. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
me.mbers'  personal  knowledge  of,  and 
clinical  experience  with,  the  device.  The 
Panel  also  based  its  recommendation  on 
statements  by  representatives  of  the 
Bureau  of  Drugs  that  further  studies  are 
necessary  to  determine  the  safety  and 
effectiveness  of  this  device  (Ref.  1). 

5.  Risks  to  Health:  (a)  Bone 
degeneration:  Use  of  the  d<!vice  may 
cause  alteration  in  the  vertical 
dimension  of  a  denture  and  result  in 
bone  degeneration  in  the  upper  and 
lower  jaw.  (b)  Carcinomas:  Long-ter.m 
irritation  of  oral  tissues  caused  by 
incoirect  vertical  dimension  may  cause 
formation  of  carcinomas. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
over-the-counter  (OTC)  denture  pads  be 
classified  into  class  III  (premarket 
ai)prova!).  The  agency  believes  that  the 
device  presents  a  potential 
unreasonable  risk  of  illness  or  injury 
because  the  device  may  cause  a  change 
in  the  vertical  dimension  of  the  jaw, 
resulting  in  bone  loss.  In  addition,  long- 
term  irritation  of  oral  tissue  caused  by 
incorrect  vertical  dimension  may  cause 
the  formation  of  carcinomas.  The  agency 
believes  that  insufficient  information 
exists  to  determine  that  general  controls 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  insufficient  inform.ition 
exists  to  establish  a  performimce 
standard  for  this  device. 

Reference 

rhe  following  information  has  been 
pla(  ed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  am.  to  4  p.m., 
Monday  through  Friday, 

1.  "Suntniary  Report  on  Dcriiun'  .Xids  anil 
I'i.ique  Uisclosar.ts  Transferrod  tii  ttie  Buit.ui 
of  Medical  Uevicts,"  by  the  OTC  P.infl  on 
Dentifrices  and  Dental  Care  Agents.  1<I78 

On  April  28,  1978.  the  agency 
ter;:iinated  all  ot  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  na.mes  and  a  new  structure,  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (4,t 
FR  Zicm.  21007,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673),  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 


former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

1  herefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3550,  to  read  as 
follows; 

§  872.3550    Over-the-counter  (OTC) 
denture  pad. 

(a)  Identification.  An  over-the-counter 
(OTC)  denture  pad  is  a  prefabricated  or 
noncustom-made  device  consisting  of  a 
material,  such  as  wax  or  cotton  fibers, 
that  is  intended  to  be  applied  to  a 
portion  of  the  base  or  inner  surface  of  a 
denture  before  the  denture  is  inserted  in 
a  patient's  mouth.  The  device  is  used  to 
soothe  temporarily  sore  areas  of  the 
gums  caused  by  an  improperly  fitting 
denture  and  can  be  purchased  over-the- 
counter. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may.  on  or  before 
March  2.  1981  submit  to  the  Hearing 
Clerk  {HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
m.ay  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
F'riday. 

Oaifd;  N'DvembiTl!),  1981). 
William  F.  Randolph. 
Actitiiii  .'\fwciatP  Ccm-a'asiorwr  fur 
Ih-i;ii!atiiry  .4  ^fa'rs. 
\yu  ii ,.  fill  ■^i.-;m  r.i,  ii  i^-j^-Bii,  ti  v<  .iMi| 
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21  CFR  Part  872 
IDocketNo.  78N-2882) 

Medical  Devices;  Classirication  of 

Over-the-Counter  (OTC)  Denture 

Reliners 

AGENCY:  Food  and  Drug  Administration. 

action:  Proposed  Rule. 

SUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  over-the-counter  (O  TC) 
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21  CFR  Part  872 

lOocketNo.  78N-2883I 

Medical  Devices;  Classification  of 
Over-ttie-Counter  (OTC)  Denture 


2.  Recommended  classification:  Class 
111  (premarket  approval).  The  Panel 
recontmends  that  premarket  approval  of 
this  device  be  a  high  priority. 

3.  Summary  of  reasons  for 
reconvTiendation:  The  Pane! 


potential  unreasonable  risk  of  illness  or 
injury  because  the  device  may  cause  a 
change  in  the  vertical  dimension  of  the 
jaw.  resulting  in  bone  loss.  In  addition, 
long  term  irritation  of  oral  tissue  caused 
by  incorrect  vertical  dimension  may 
r^nicr.  thp  fnrm.'itinn  of  carcinomas  The 
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denture  reliners  into  cl.iss  III  (premarket 
approval).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III.  The  effect  of 
classifying  a  device  into  class  III  is  to 
require  each  manufaculer  of  the  device 
to  submit  to  FDA  a  p.'emaiket  approval 
application  at  a  date  to  hr.  set  in  a  future 
regulation.  Each  prcniarki-l  approval 
application  would  include  infoiniaiiun 
concerning  safety  and  eiftctivene^s 
tests  for  the  device.  Aflei  considering 
public  comments.  KDA  will  issue  a  finrd 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Aineridments  of  1976. 
DATES:  Comments  by  M.nch  2.  19R1. 
FDA  proposes  that  the  final  regulation 
based  on  this  prc^j.'OSui  ber.imie  effective 
30  days  after  the  dafe  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (1  iFA-riO.')], 
Food  and  Drug  Administration,  Koom  4- 
62,  5600  Fishers  Lane.  Ror:kvi!le,  MD 
20857 

FOR  FURTHER  iNFORMATION  CONTACT! 
Gregory  Singleton.  Bureiiu  of  Medi'^al 
Devices  (HFK^60).  Food  and  Drug 
Administration.  8757  Gea-gia  Ave., 
Silver  Sfiri'ig.  MD  20910.  :'.01--12r-"5:iG. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  Ihis  issne  of 
the  Federal  Register  provides 
background  information  ceni:erning  the 
dcneloprnent  of  the  proposed  regulalinn. 
'I'he  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendaticm  regarding  the 
classification  of  over-the-countei-  (OTC) 
denture  reliners; 

1.  Identification:  An  over-the-counter 
(OTC)  denture  reliner  is  a  device 
consisting  of  a  material,  such  as  plastic 
resin,  that  is  intended  to  be  applied  as  a 
permanent  coating  or  lining  on  the  base 
or  tissiie-cont.icting  surface  of  a  denture, 
'i'he  device  is  used  to  lepl-rice  a  worn 
denture  lir.!:ig  and  i:an  be  purchased 
oviT-the-counier. 


2.  Re: 


h1  classification:  Class 


III  (preni.irkcl  npprova!).  'the  Panel 
recommends  thai  the  jjrrniaiket 
eppi'ovai  of  (his  device  bt-  a  high 
priority. 

3.  Sunin::fry  of  reasons  for 
recommendation:  The  Panel 
reconimijnds  that  over-th"counti,r 
(OTC)  d(-nture  reliners  be  cKiS.'^ifiod  into 
class  III  because  the  di;vii:e  presents  a 
potential  unreasonable  lisk  of  illness  or 
injury.  Use  of  the  device  may  cause  an 
improper  vertical  dimension  of  the 
dentuie  which  i:i.iy  result  in  increased 
occlusal  [biting)  forces  .-iod  lead  to  bone 


loss  through  resorption  (degeneration  of 
the  bone  through  gradual  dissolution). 
The  Panel  also  believes  that  long-term 
irritation  of  oral  tissue  caused  by 
incorrect  vertical  dimension  could  cause 
formation  of  carcinomas.  The  Panel 
believes  that  general  controls  would  not 
pvovide  sufficient  control  over  this 
characteristic. The  Pane!  believes  that 
sufficient  dt.ia  do  not  exist  to  establish 
an  adequate  perfoimance  standard  to 
ass'.ire  the  safety  and  effectiveness  of 
this  device  because  satisfactory 
perfoimance  has  never  been 
demonstrated.  Theref.ore.  the  device 
sTiould  be  subject  to  premarket  appioval 
to  assure  thai  manufacturers 
demonstrate  satisfacloiy  perform, ;nce  of 
the  device  and  thus  assuie  its  safety  and 
effectiveness. 

4.  Summary  of  data  on  which  the 
rcco.mmendation  is  based:  The  Panel 
based  its  recomimendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry.  The  Panel  also 
based  its  recommendation  on 
statements  by  representatives  of  the 
Bureau  of  Diags  that  fuither  studies  are 
ne  cessary  to  de!crn:ine  the  safety  and 
effectiveness  of  this  dt  vice  (Ref.  /). 

5.  Risks  to  health:  (a)  Bone 
degeneration:  Use  of  the  device  may 
cause  an  alteration  in  the  vertical 
dimension  of  the  denture  and  result  m 
bone  degeneration  in  the  upper  and 
lower  jaw.  (b)  Carcinonias:  Longterm 
irritation  of  oral  tissues  caused  by 
incoirect  vertical  dimension  may  cause 
formation  of  carcinomas. 

Pioposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
over-the-counter  (OTC)  denture  reliners 
be  classified  into  class  111  (pren-^arket 
approval).  The  agency  believes  that  the 
dev  ice  presents  a  potential 
unreasonable  risk  of  illness  or  injury 
because  the  device  may  cause  a  change 
in  the  vertical  dimension  of  the  jaw, 
resulting  in  bone  loss.  In  addition.  long- 
term  irritation  of  oral  tissues  (..nised  by 
incorrect  vertical  dimension  may  cause 
formation  of  carcinomas.  The  agency 
believes  that  insufficient  inforn:aiion 
exists  to  determine  that  general  controls 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  insufficient  informatioii 
exists  to  establish  a  perlorni.ince 
standard  for  this  device. 

Reference 

The  fullovving  i!:.'o'"ni.i!;on  h,!s  l)(;cn 
placed  in  the  ofiicc  ol  ihe  Hearing  Cierk 
(•iildrc'os  cbove)  and  iv.av  be  sern  by 
interested  pt  isons  finr:  9  a.m.  to  4  p.m.. 
Mondnv  through  Fridav. 


1.  '  Summiiry  Report  on  Denture  Aids  and 
Plaqae  Disclosants  Transferred  to  the  Butimu 
of  Medir.a!  Devices."  by  the  OTC  Panel  on 
Dentifrices  and  Denl.d  Care  Agenls.  IfH 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
cla^sifiration  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
pulil.'shrd  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  21f5W,  2IH67.  and  21668)  and  M.iv  20. 
1978  (43  i-R  22G72  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  pane!  by  the 
iormer  n.ime.  Further  infor;nation 
regarding  the  device  advisory 
cnn-imiittecs  and  list  of  their  new  na.mi  s 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Theiefore.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Art  (sees.  513. 
701(a).  52  Stat.  lOo.'r  90  Stat.  540-546  (21 
U.S.C.  360c.  37:(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
propoT'g  to  amend  Part  872  in  Subpait  D 
by  adding  new  §  872.3560.  lo  lead  as 
follows: 

it  672.3560    Over-the-counter  (OTC) 
denture  reliner, 

(a)  hientifiration.  An  over-the-counler 
|OTC)  denture  reliner  is  a  device 
consisting  of  a  material  such  as  plastic 
resin,  that  is  intended  to  be  applied  as  a 
permanent  coating  or  lining  on  the  base 
or  tissue-contacting  surface  of  a  denture. 
The  device  is  used  to  replace  a  worn 
denture  lining  and  can  be  purchased 
ovei-the-counter. 

(b)  Classification.  Class  111  (premaiket 
approval). 

Interested  persons  may.  on  or  before 
March  2,  \W[  submit  to  the  Hearing 
Clerk  (HFA-3051.  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  mav 
submit  one  copy.  Comments  are  to  be 
idrntificd  with  the  Hearing  Clerk  dot.ket 
number  found  in  brackets  in  the  heading 
cif  this  document.  Received  com.men's 
mav  be  seen  in  the  above  office  between 
9  .1  m.  and  4  p.m.,  Monday  through 
Friday. 

IXiti'd:  N'ovcnihiM  1^.  t9li;). 

William  F.  Randolph, 

\vtir;'  .-Issociale  Commissiojioi  for 
firinii'alory  A  I'fairs. 

jl  R  Del    Wl- .TlWiS  lilrd  12-2y-«fc  H4,'i  .iiiil 
eiLLING  CODE  4i:0-O3-M 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules 86023 


Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  He.-iring  Clerk  docket 


K...,.,1. 


IV... 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  inform.alion  concerning  the 
development  of  ihe  proposed  regulation. 
The  Dental  Device  Classification  Panel, 


composition  of  the  materials  used  in  the 
device  or  contaminaton  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 

c I ;:} n rJ ;^ r.'-t  ic  nprp«;*;;?r\;  fnr  tViic:  Hpv;ep 
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21  CFR  Part  872 

lOocketNo.  78N-2ee3| 

Medical  Devices;  Classification  of 
Over-the-counter  (OTC)  Denture 
Repair  Kits 

agency:  Food  and  Drug  Adminislration. 

ACTION:  Proposed  rule.  


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  re;gulatiun 
classifying  over-the-counter  (OTC) 
donture  repair  kits  into  class  III 
(premarket  approval).  FDA  is  also 
(luLlishing  the  recommendatu)n  of  thr 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  111. 
1  he  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufarturtT 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  at  .i 
date  '0  be  set  in  a  future  regulation. 
F.ach  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  fur  the 
device.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  Thcso 
actions  are  being  taken  undiT  the 
Medical  Device  Amendments  of  lyrfi. 
DATES:  Comments  by  March  2.  1981 
J  D.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
JO  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
iffice  of  the  Hearing  Clerk  (HF,\-:iO:i). 
Food  and  Drug  Administration.  Rui.  4- 
G2.  5000  Fishers  Lane.  Rockville.  MIJ 
211337. 

FOR  FURTHER  INFORMATION  CONTACT; 
Giegory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Aiuinistration.  8757  Georgia  Ave..  Silver 
Spriny.  MD  20910.  301-427-753G. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  ut 
the  Federal  Register  provides 
background  information  concerning  thtr 
development  of  the  proposed  regulation. 
The  Dental  Device  Classificilion  Panel, 
an  FDA  advisory  committee,  made  the 
following  recom.Tiendation  regarding  the 
classification  of  over-the-counter  (OTC) 
denture  repair  kits: 

1.  Identification:  An  o\er-tlu'-counti-i 
(OTC)  denture  repair  kit  is  a  device 
consisting  of  material,  such  as  a  resin 
monomer  system  of  powder  and  liquid 
glues,  that  is  intended  to  be  applied 
permanently  to  a  denture  to  mend 
cracks  or  breaks.  The  device  can  lie 
purchased  over-the-counter 


2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
reconmiends  that  premarket  approval  of 
this  dev  ice  be  a  high  priority. 

3.  Summary  of  reasons  for 
reconvTiendation:  The  Panel 
rer:ommends  that  over-the-counter 
(OTC)  denture  repair  kits  be  classified 
into  class  III  because  the  device 
presents  a  potential  unreasonable  risk  of 
illness  ur  injury.  If  the  repaired  denture 
does  not  have  the  same  characteristics 
and  fit  as  the  original  denture,  the 
repaired  denture  may  cause  a  change  in 
the  vertical  dimension  of  the  denture 
which  niiiy  result  in  increased  occlusal 
(biti'i.i;!  fortes  and  !e;id  to  bone  loss 
through  resorption  (degeneration  of  the 
bone  through  gradual  dissolution).  The 
Panel  also  believes  that  long-term 
irritation  of  oral  tissue  caused  by 
incoirect  vertical  dimension  could  caust; 
formation  of  carcinomas.  Ihe  Panel 
believes  that  general  controls  would  not 
provide  sufficient  control  over  these 
characteristics.  The  Panel  believes  that 
sufficiet'.t  data  do  not  cxisi  to  establish 
an  adequate  performance  standard  to 
assure  the  safety  and  effectivent  ss  of 
this  device  because  satisfactory 
performa:ice  has  never  been 
denionstra'ed.  Therefoie.  the  device 
should  be  subject  to  premaiket  approval 
to  assure  that  manufacturers 
demonstrate  satisfactory  performance  of 
the  device  and  thus  assure  its  safety  and 
effci-tiveress. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the 
potential  hazards  associated  with  the 
inherent  properties  of  this  device  and  on 
the  Panel  members"  personal  knowledge 
of,  and  clinical  experience  with,  the 
device  in  the  practice  of  dentistry.  The 
Panel  also  based  its  recomm.endation  on 
statements  by  rep:esentati\es  of  the 
Bureau  of  Drugs  that  further  studies  are 
necessary  to  determine  the  safety  and 
effectiveness  of  this  device  (Ref.  ?). 

5.  Risks  to  health:  Bone  degeneration: 
If  the  repaired  denture  does  not  have  the 
same  characteristics  and  fit  as  the 
original  denture,  the  repairi'd  denture 
may  cause  alteration  of  the  vertical 
dimension  of  the  patient's  jaw  and  le.td 
to  bone  degeneration  in  the  jaws,  (b) 
Carcinomas:  l,ong  term  irritation  of  oral 
tissue  caused  by  incorrect  vertical 
dimension  may  cause  formsition  of 
carcinomas. 

Proposed  Classification 

FU.\  agrees  with  the  Panel 
ri'CLimmendation  and  is  proposing  that 
over-the-counter  (OTC)  denture  repair 
kits  be  classified  into  class  III 
(premarket  approval).  The  agency 
believes  that  the  device  presents  a 


potential  unreasonable  risk  of  illness  or 
injury  because  the  device  may  cause  a 
change  in  the  vertical  dimension  of  the 
jaw.  resulting  in  bone  loss.  In  addition, 
long  term  irritation  of  oral  tissue  caused 
by  incorrect  vertical  dimension  may 
cause  the  formation  of  carcinomas  The 
agency  believes  that  insufficient 
information  exists  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  deviceand  that 
insufficient  information  exists  to 
establish  a  performance  standard  ti» 
provide  this  assurance. 

Reference 

The  fi)llovMng  liiioiniation  has  been 
plsiced  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  throuj^h  Friday. 

I.    Sumruiiy  Report  ci;i  Drruuif  .Mas  and 
S'l.iqiif  Disclosants  Transter.-cd  to  the  Luria.i 
of  Medical  Devices."  by  t!io  OI C  Panel  on 
[lentifrices  and  Dfcn?al  dre  ,\genls.  1978. 

On  April  28.  1373.  the  agency 
lerminaled  ail  of  the  device 
c'iissification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (4J 
FR  21!JlHi.  21f)t".7,  a;id  21fj6B)  and  May  20. 
19-8  (43  IR  22(j72  and  22G73).  This 
proposed  classification  regulation 
ideutifics  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
co.m.mittecs  and  !i:-t  of  their  new  nantes 
may  be  found  in  the  preamble  to  the 
general  piovisions.  published  elsewhfre 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
70 1  (a).  52  Stat.  10J5.  90  Stat.  540-54G  (21 
U.S.C.  3G0c.  3711a);  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  a.T.end  Part  872  in  Subpart  D 
by  adding  i;ew  §  B72.3570,  to  read  as 
fdllnus: 

§  872.3570    Over-the-counter  (OTC) 
denture  repair  kit. 

(a)  hipi'.tification.  An  over-the-counter 
(OTC)  dentu.-e  repair  kit  is  a  device 
consisting  of  a  m.aterial,  such  as  a  resin 
mono:;uT  system  of  powder  and  liquid 
glues,  that  is  intended  to  be  applied    . 
permene:^tiy  to  a  denture  to  mend 
cracks  or  breaks.  The  device  can  be 
purchased  over-the-counter, 

(b)  C.'assif-cntion.  Class  III  (premarket 
approval). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (}  IFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fisheis 
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comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 


an  FD.'\  advisory  committee,  made  the 
following  recommendation  regarding  the 
cla.ssification  of  preformed  plastic 
denture  teeth: 

1.  Identification:  A  preformed  plastic 
denture  tooth  is  a  prefabricated  device 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Therefore,  under  the  Federal  Food. 

r*.  lrf-<        if-A-ir CIO  * 
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Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  com.ments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hc;iring  Clerk  docket 
number  found  in  biJickets  in  the  heading 
of  this  document.  Rtrceived  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  Nuvi'niiji  r  l'>.  liiCl). 
William  F.  Randolph, 
Acting A'lAuciuU  Curnniiasiniipr for 
Rfguhtory  Affu  irs. 

jKR  D.ii    !.ih!,i,  r  i.  .1  i::^'i-HO,  s.^iimj 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-28841 

Medical  Devices;  Classification  of 
Preformed  Gold  Denture  Teetti 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pieformed  gold  denture  teeth 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  providi!  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effective;ie.ss  of  tlie  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  cl.'issifving  the  device.  These 
actions  aio  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
FD.^  pr():")ses  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (1  lFA-305). 
-ood  and  Drug  Administration.  Room  4- 
52.  5600  Fishers  Lane.  Rock\  il!e.  MD 
20857. 

FOR  FURTHER  lt>IFORMATiON  CONTACT: 

Gregory  Singleton,  Bureau  o!  Medical 
Devices  (HFK-4G0).  Food  and  Drug 
Administration,  H757  CJcorgia  Ave., 
Silver  Spring.  MD  20910.  301-127-7530. 

SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  piovides 
background  inform.aiion  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
fo!!cv\ing  recom.mendation  rega'ding  the 
classifi<;ation  of  preformed  gold  denture 
teeth: 

1.  Identification:  A  preformed  gold 
denture  tooth  is  a  device  composed 
principally  of  gold  me'al  and  containing 
other  metals,  that  is  used  as  a  tooth  or  a 
portion  of  a  tooth  in  a  fixed  or 
removable  partial  denture. 

2.  Recommended  classification:  Class 
I  [genei'al  controls).  The  Panel 
recommends  that  proiormed  gold 
denture  teeth  be  exempt  from  premarket 
nuiification  pi  ocedures  under  section 
510[k)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  3G0{k)).  records 
and  reports  requirements  under  section 
519  of  the  act  (21  U.S.C.  3bOi),  and  the 
good  manuf.icturing  practice  regulation 
under  section  520(f)  of  the  act  (21  U.S.C. 
380j(f)). 

3.  Summary  of  reasons  for 
rcccmmendation:  The  Panel 
recommends  that  prefabricated  gold 
denture  teeth  be  classified  into  class  1 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  mnny 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Sum.mary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowle;';ge  of.  and 
clinical  experience  with,  preformed  gold 
denture  teeth  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FD.^  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  gold  denture  teeth  be 
classified  into  class  II  (peiformance 
standards).  The  properties  n!  the 
materials  used  to  form  pjeformed  gold 
denture  teeth  depend  upon  the  correct 
composition  of  these  malei  ials. 
Moreover,  preformed  gold  denim  e  It'clh 
directly  contact  oral  tissues.  Alterins  the 


composition  of  the  materials  used  in  the 
device  or  contaminaton  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
becif'.ise  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonalile 
assurance  cf  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  tor  this  device. 

Because  the  agency  has  determined 
that  preformed  gold  denture  teeth 
should  be  classified  into  class  11  ralhei 
than  class  I,  the  agency  is  not  requited 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  thai 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510{k).  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classificetion  panels  and  reestablished 
them  with  the  same  functioiM,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  ohanges  in 
the  Federal  Register  of  May  19, 19r8  (43 
FR  21666,  21667.  and  21i68)  and  May  28. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulatioB 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  10.55,  90  Stul.  540-546  (21 
U.S.C.  360c,  371(a)j)  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3580,  to  read  as 
follows: 

§  872.3580    Preformed  gold  dentuie  tooth. 

(a1  Identification.  A  preformed  gold 
d'mture  tooth  is  a  device  composed 
principally  of  gold  metal  and  containing 
other  metals,  that  is  used  as  a  tooth  or  a 
portion  of  a  tooth  in  a  fixed  or 
reiTiovable  partial  denture. 

(b)  Classification.  Class  II 
(peiformance  standards). 

Interested  persons  may.  on  or  beloie 
Mruch  2.  1981  submit  to  the  Hearing 
Clerk  fHFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
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regulation.  Each  premarket  approval 
application  would  include  information 
concerning  safety  and  effectiveness 
tests  for  the  device.  After  considering 
public  comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 

artinnc  aro  Koinn  faL-on  ..nrlop  \\>ck 


technique  that  omits  a  number  of 
generally  accepted  steps  in  the 
fabrication  of  denture  prostheses.  The 
Panel  believes  that  general  controls 
would  not  provide  sufficient  control 
over  these  characteristics.  The  Panel 
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identifies  each  device  panellsy  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 


,f  »u_  r_  J. 
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comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Dot  80-398B7  Filed  12-29-HO.  tl.4:>  .im! 
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21  CFR  Part  872 
[Docket  No.  78N-2865J 

Medical  Devices;  Classification  of 
Preformed  Plastic  Denture  Teeth 
agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  plastic  denture 
teeth  into  class  II  (performance 
standaads).  FDA  is  also  publishing  the 
recotneaendation  of  the  Dental  Device 
Classttcatlon  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPI.EMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 


an  FD.\  advisory  committee,  made  the 
following  recommendation  regarding  the 
cla.ssification  of  preformed  plastic 
denture  teeth: 

1.  Identification:  A  preformed  plastic 
denture  tooth  is  a  prefabricated  device 
composed  of  materials,  such  as  methyl 
methacrylate.  that  is  used  as  a  tooth  in  a 
denture. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  diivice  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  plastic  denture  teeth 
be  classified  into  class  II  because  the 
m.aterials  used  in  the  device  that  contact 
the  body  should  meet  a  generally 
accepted  satisfactory  level  of  tissue 
compatibility.  The  Panel  believes  that 
jjeneral  controls  alone  would  not 
provide  sufficient  control  over  this 
characteristic.  The  Panel  believes  that  a 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Adverse  tissue 
reaction:  If  the  materials  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  plastic  denture  teeth  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
perform.ance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  abd  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3590.  to  read  as 
follows: 

§  872.3590    Preformed  plastic  denture 
teeth. 

(a)  Identification.  A  preformed  plastic 
denture  tooth  is  a  prefabricated  device 
composed  of  materials,  such  as  methyl 
methacrylate,  that  is  used  as  a  tooth  in  a 
denture. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
{Docket  No.  78N-2886] 

Medical  Devices;  Classification  of 
Partially  Fabricated  Denture  Kits 

agency:  Food  and  Drug  Administration. 

action:  Proposed  rule. 

SUMMARY:  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  partially  fabricated  denture 
kits  into  class  III  (premarket  approval). 
FUA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III.  The  effect  of 
classifying  a  device  into  class  III  is  to 
require  each  manufacturer  of  the  device 
to  submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a  future 
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also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class 
III.  The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
oremarket  aooroval  aoolication  at  a 


provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Therefore,  the  device  should  be  subject 
to  premarket  approval  to  assure  that 
manufacturers  demonstrate  satisfactory 
performance  of  the  device  and  thus 
assure  its  safety  and  effectiveness. 


preventing  impairment  of  human  health. 
Furthermore,  the  device  is  an  implant, 
which  the  Federal  Food,  Drug,  and 
Cosmetic  Act  {21  U.S.C.  360c(d)) 
requires  to  be  classified  into  class  III 
unless  the  agency  determines  that 
premarket  approval  is  not  necessary  to 
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regulation.  Each  premarket  approval 
application  would  include  information 
concerning  safety  and  effectiveness 
tests  for  the  device.  After  considering 
public  comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  partially  fabricated 
denture  kits: 

1.  Identification:  A  partially  fabricated 
denture  kit  is  a  device,  composed  of 
connected  preformed  teeth,  that  is  used 
in  the  construction  of  dentures.  A 
denture  base  is  constructed,  using  the 
patient's  mouth  as  the  mold,  by  partially 
polymerizing  the  resin  denture  base 
materials  while  the  materials  are  in 
contact  with  the  oral  tissues.  After  the 
denture  base  is  constructed,  the 
connected  preformed  teeth  are  inserted 
into  the  base. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval  of 
this  device  be  a  high  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  partially  fabricated 
denture  kits  be  classified  into  class  III 
because  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
Failure  of  the  device  to  reproduce 
accurately  the  physiological  dimensions 
of  the  mouth  may  cause  dysfunction  of 
the  jaw. 

In  addition,  the  necessity  of  partial 
polymerizationof  the  materials  used  in 
the  device  while  these  materials  are  in 
contact  with  oral  tissue  may  cause 
unnecessary  tissue  irritation  and 
damage.  The  Panel  believes  that  use  of 
this  device  involves  a  questionable 


technique  that  omits  a  number  of 
generally  accepted  steps  in  the 
fabrication  of  denture  prostheses.  The 
Panel  believes  that  general  controls 
would  not  provide  sufficient  control 
over  these  characterisfics.  The  Panel 
also  believes  that  sufficient  data  does 
not  exist  to  establish  an  adequate 
performance  standard  to  assure  the 
safety  and  effectiveness  of  this  device 
because  satisfactory  performance  has 
never  been  demonstrated.  Therefore, 
premarket  approval  is  necessary  for  this 
device.  The  Panel  further  recommends 
that  use  of  this  device  be  reserved  for 
emergency  situations  until  a 
conventional  denture  can  be  made. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  of  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry.  The  Panel 
members  believe  that  the  absence  of  a 
generally  accepted  denture  construction 
procedure  using  this  device  produces  a 
denture  that  is  not  as  safe  and  effective 
as  a  prosthesis  constructed  in  a 
convenfional  manner. 

5.  Risks  to  health:  (a)  Jaw  joint 
dysfunction:  Jaw  joint  dysfunction  may 
result  from  inaccurate  reproduction  of 
the  physiologic  dimensions  of  the  mouth, 
(b)  Adverse  tissue  reacUon:  Irritation  of 
oral  tissues  may  result  from  the 
polymerization  of  the  lining  materials 
while  in  contact' with  the  tissues  of  the 
mouth. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
partially  fabricated  denture  kits  be 
classified  into  class  III  (premarket 
approval).  The  agency  believes  that 
premarket  approval  is  necessary  for  this 
device  because  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury.  Failure  of  the  device  to  reproduce 
accurately  the  physiologic  dimensions  of 
the  mouth  may  cause  jaw  joint 
dysfunction.  The  agency  believes  that 
insufficient  information  exists  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  efTectiveness  of  this  device, 
and  that  insufficient  information  exists 
to  establish  a  performance  standard  to 
provide  this  assurance. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 


identifies  each  device  panelliy  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  513.  701(a). 
52  Stat.  1055,  90  Stat.  540-546  (21  U.S.C. 
360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3600  to  read  as 
follows: 

§  872.36C0    Partially  fabricated  denture  kit. 

(a)  Identification.  A  partially 
fabricated  denture  kit  is  a  device, 
composed  of  connected  preformed  teeth, 
that  is  used  in  the  construction  of 
dentures.  A  denture  base  is  constructed 
using  the  patient's  mouth  as  the  mold, 
by  partially  polymerizing  the  resin 
denture  base  materials  while  the 
materials  are  in  contact  with  the  oral 
tissues.  After  the  denture  base  is 
constructed,  the  connected  preformed 
teeth  are  inserted  into  the  base. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may,  on  or  before 
March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph. 

Acting  .■\ssociote  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2887] 

Medical  Devices;  Classification  of 
Endosseous  Implants 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  endosseous  implants  into 
class  III  (premarket  approval).  FDA  is 
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jaw  arches  to  provide  support  for 
prosthetic  devices,  such  as  artificial 
teeth,  and  to  restore  the  patient's 
chewing  function. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may,  on  or  before 
March  2.  19fl1  submit  \n  iho  HpHrino 


Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8657  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  nrnnnsal  plepivhprp  in  this  issnp  nf 


Localized  tissue  degeneration  and 
infection:  Localized  tissue  degeneration 
may  result  from  exposure  of  the  tissues 
to  micro-organisms  entering  the  body  at 
the  site  of  the  implant,  causing  infection, 
(c)  Pain:  Nerve  impingement  by  the 
device,  as  a  result  of  chewing  force,  may 
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also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class 
III.  The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  at  a 
date  to  be  set  in  a  future  regulation. 
Each  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regsilation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Mudical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-437-75J6. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  providi-s 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classi!"ication  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  endosseous  implants: 

1.  Identification:  An  endo.sscous 
implant  is  a  device  of  a  materiai,  such  as 
titanium,  that  is  surgically  placed  in  the 
bone  of  the  upper  or  lower  jaw  arches  to 
provide  support  for  prosthetic  devices, 
such  as  artificial  teeth,  and  to  restore 
the  patient's  chewing  function 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  P.iiiei 
recommends  that  premarket  approval  of 
this  device  be  a  high  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  endosseous  implants 
he  classified  into  class  ill  because  the 
device  is  implanted  into  the  human  body 
and  because  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury.  Use  of  this  device  involves  a  risk 
of  abnormal  spontaneous  pain  due  to 
nerve  impingement  by  the  implant  and  a 
risk  of  perforation  of  the  lingual  and 
labial  bony  plates  of  the  upper  or  lower 
jaws.  The  Panel  also  believes  that 
sufficient  data  do  not  exist  to  establish 
an  adequate  performance  standard  to 


provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Therefore,  the  device  should  be  subject 
to  premarket  approval  to  assure  that 
manufacturers  demonstrate  satisfactory 
performance  of  the  device  and  thus 
assure  its  safety  and  effectiveness. 

(4)  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  endosseous 
implants  in  the  practice  of  dentistry  and 
on  a  presentation  by  the  Oral  Implant 
Subcommittee  (Ref.  7).  The 
Subcommittee  presented  information 
regarding  adverse  conditions  and 
injuries  caused  by  the  device,  and  stated 
that  there  is  an  absence  of  criteria  for 
determining  a  successful  implant.  The 
Panel  believes  that  further  research  will 
be  required  to  obtain  this  information. 

5.  Risks  to  health:  (a)  Tissue 
degeneration:  Localized  tissue 
degeneration  may  be  caused  by 
endosseous  implants  due  to  excessive 
mobility,  (b)  Pain:  Nerve  impingement 
by  the  device  may  cause  pain,  (c)  Bone 
perforation:  Improper  design  of  the 
device  may  cause  excess  mobility  of  the 
implant  following  surgical  placement 
and  subsequent  perforation  of  the  bony 
plates  of  the  upper  or  lower  jaws,  (d) 
Infection:  Micro-organisms  may  be 
harbored  between  the  implant  and  the 
gums  and  cause  localized  infection. 

Proposed  Classification 

FDA  has  sou^jht  additional 
information  and  data  concerning  the  use 
of  endosseous  implants  in  dentistry. 
According  to  some  of  the  literature, 
these  implants  may  be  engulfed  by  a 
fibrous  tissue  layer  when  they  are  not 
exposed  to  the  oral  cavity  and  show 
only  low-grade  chronic  inflammation,  if 
any  (Ref.  2].  However,  N'atiella,  et  al. 
(Ref.  3]  assert  that  there  are  not 
adequate  data  to  determine  the 
indications  for  use  of  the  implants  and 
the  response  of  oral  tis.sues  to  these 
de\ices.  Furthermore,  the  agency  is 
aware,  through  informal  discussions  of 
the  Panel,  that  opinions  of  investigators 
differ  us  to  epithelial  proliferation, 
inilummatory  infiltration,  and  response 
of  subperiosteal  tissues. 

FDA  agrees  with  the  Panel 
rec;()mniendat;on  and  is  proposing  that 
Flndosseous  Im.plants  be  classified  into 
class  III  (premarket  approval).  FDA 
believes  that  the  device  presents  a 
potential  risk  of  illness  or  injury  to  the 
patient  if  there  are  not  adequate  data  to 
assure  the  safe  and  effective  use  of  the 
device.  In  addition,  the  device  is 
purported  or  represented  to  be  for  a  use 
(support  of  prosthetic  dental  devices) 
that  is  of  substantial  importance  in 


preventing  impairment  of  human  health. 
Furthermore,  the  device  is  an  implant, 
which  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360c(d)) 
requires  to  be  classified  into  class  III 
unless  the  agency  determines  that 
premarket  approval  is  not  necessary  to 
provide  reasonable  assurance  of  a 
device's  safety  and  effectiveness.  In  this 
case,  the  agency  has  determined  that 
premarket  approval  is  necessary  for  the 
device  because  general  controls  and 
performance  standards  are  insufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
FDA  also  believes  that  there  is 
insufficient  information  to  establish  a 
standard  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1.  Minutes  to  the  Oral  Implant 
Subr.ommiltee,  FDA,  Bureau  of  Medii-al 
Devices,  July  19,  19^6. 

2.  Langeland,  K.,  and  L.  Spangberg. 
"Methodology  and  Criteria  in  Evaluation  of 
Dental  F.ndosseous  Implants."  Journal  of 
Dental  Research.  54:B15ft-Bl65.  lune  1975. 

3.  Naliella.  J.  R.,  et  al.,  "Current  Evalution 
of  Dental  Implants,"  Journal  of  the  American 
DeiilaJ  Associdtiun.  84:1358,  June  1972. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  ^ame  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  2267J).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
7t)l(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
prciposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3640,  to  read  as 
follows: 

§  B72.3640    Endosseous  implant 

(a)  Identification.  An  endosseous 
implant  is  a  device  made  of  a  material, 
such  as  titanium,  that  is  surgically 
placed  in  the  bone  of  the  upper  or  lower 


86028  Federal  Register  /  Vol.  45.  No,  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


3.  Bodine,  R.,  "Implant  Dentures," /oumo/ 
of  Prosthetic  Dentistry.  32(2):188-197,  August 
1974. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 


21  CFR  Part  872 
[Docket  No.  78N-2889] 


Medical  Devices,  Classification  of 
Cobalt  Chrome  Molybdenum 


recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  cobalt  chrome 
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jaw  arches  to  provide  support  for 
prosthetic  devices,  such  as  artificial 
teeth,  and  to  restore  the  patient's 
chewing  function. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishens 
Lane,  Rockville,  MD  208,'i7,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  conunents 
may  be  seen  in  the  above  office  betweesi 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  IHUO. 
William  F.  Randolph, 

Aclin;.;  A.'isociatr  Conwiiss inner  for 

He^uititory  Affairs. 

IIR  PlPC    m\  1'lH-0  K:!|.(I  12-:'<H10.  H.4.'i  ,.n.| 
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21  CFR  Part  872 
IDocketNo.  78N-2888I 

Medical  Devices;  Classification  of 
Titanium  Subperiosteal  implant 
Materials 

AGENCY:  Food  and  Drug  .'Kdrniiiislii.tion. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  titanium  subperiosteal 
implant  materials  intc  class  I!  ' 
(performance  standards).  FDA  is  also 
publishing  the  recommend. iliin-  df  the 
Dental  Device  Ciassificaticn  Pj.-ii;!  that 
the  device  be  classified  into  class  U.  The 
effect  of  classifying  a  device  into  t.lass  II 
is  to  provide  for  tiie  futuie  development 
of  one  or  more  performance  stand. irds 
to  assure  the  safety  and  effef:liven(;ss  ol 
the  device.  After  con.-iidering  pi.lilic 
comments.  FDA  v.  ill  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  tfikr-n  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  ::.  19«1. 
FDA  proposes  that  the  fin.il  regulatiiui 
based  on  this  proposal  become  e!'f(:c:ti\f 
30  days  after  the  dale  cf  il*;  piibllc-ation 
in  the  Federal  Register. 
ACORESS:  Written  commimis  to  the 
ofiir.e  of  the  Hearing  Clerk  (nr.^-30r)l. 
Food  and  Drug  Adininistration.  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville  .MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 


Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8657  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  titanium  subperiosteal 
implant  materials: 

1.  Identification:  Titanium 
subperiosteal  implant  m.aterial  is  a 
device  composed  of  titanium  that  is 
used  to  construct  custom  prosthetic 
devices  which  are  surgically  implanted 
into  the  lower  or  upper  jaw  between  the 
periosteum  (connective  tissue  covering 
the  bone)  and  supporting  bony 
structures.  The  device  provides  support 
for  prostheses,  such  as  dentures. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  titanium  subperiosteal 
implant  materials  be  classified  into 
class  II.  Although  this  device  is 
implanted  into  the  human  body,  the 
Panel  believes  that  premarket  approval 
is  not  necessary  to  assure  its  safety  and 
effectiveness  because  it  has  been  used 
successfully  for  years  as  a  subperiosteal 
implant  material  and  sufficient  data 
exist  to  establish  performance 
standards. 

Materials  used  in  the  device  should 
meet  a  generally  accepted  satisfactory 
level  of  tissue  compatibility.  The  Pane;! 
helices  th.:t  general  controls  alone 
would  not  pro\  ide  sufficient  control 
over  this  characteristic.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectixeness  of  the 
device  and  that  there  is  sufficient 
information  to  esl.iblish  a  standard. 

4.  Sum.mary  of  data  on  which  the 
recommandation  is  based;  The  Panel 
based  its  recommendation  on  the  Panel 
membeis'  personal  knowledge  of.  and 
clinical  experience  with,  the  de\  ice  in 
the  practice  of  dentistry,  on  the  past  use 
of  this  device  in  the  fabrication  of 
subperiosteal  implants,  and  on  the 
studies  of  laboratory  animals  which 
demonstrate  the  device's 
biocompatibility  (Ref.  1). 

5.  Risks  to  health:  (a)  Bone  loss:  Bone 
loss  may  result  fi-om  impingement  by  the 
device  on  the  bony  ridge  of  the  jaws,  (b) 


Localized  tissue  degeneration  and 
infection:  Localized  tissue  degeneration 
may  result  from  exposure  of  the  tissues 
to  micro-organisms  entering  the  body  at 
the  site  of  the  implant,  causing  infection, 
(c)  Pain:  Nerve  impingement  by  the 
device,  as  a  result  of  chewing  force,  may 
cause  pain. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
titanium  subperiosteal  implant  materials 
be  classified  into  class  II  (performance 
standards).  FDA  has  re\iewed  the 
literature  regarding  the  use  of  titanium 
materials  in  the  fabrication  of 
subperiosteal  implants  and  the.research 
conducted  with  these  materials. 
Research  on  the  biocompatibility  of 
materials  used  in  the  construction  of 
implanted  devices  has  established  the 
properties  necessary  for  acceptable 
implant  materials.  Muratori  (Ref.  2  ) 
specifies  that  tissue  compatibility, 
hardness,  and  resistance  to  fatigue 
(mechanical  failure  due  to  stress  over 
time)  are  the  most  important 
considerations.  These  findings  are 
supported  by  Bodine  (Ref.  3  )  who 
evaluated  the  success  rate  of 
subperiosteal  implants.  Bodine 
concludes  that  a  miajor  cause  of 
subperiosteal  implant  failure  is 
infiammatinn  due  to  deterioration  of  the 
implant  material,  a  deterioration  caused 
by  impurities  in  that  material.  FDA 
believes  that  a  peri"ormance  standard  for 
titanium  materials  used  in  subperiosteal 
implants  can  be  established  to  detail  the 
properties  necessary  for  a  safe  and 
efiecti\  e  im.plant.  The  agency  believes 
that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  r;sks  to  health  presented  by 
this  device.  A  performance  standard 
would  pro\  ide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficent  information  to 
establish  a  performance  standard  for 
this  device. 

References 

The  following  information  h.is  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  I'riday. 

1.  U.irris.  R..  "  InipLintation  oT  Chrome 
Ci;!!.il!  .'\iliiy  Fiptnis  in  the  Rdbbil's 
Miindililf,"  Australian  Dental  Journal.  14:396. 
IPtiy. 

2.  MurHluri.  Gioidanu.  "Multi-Type  Oral 
Irnplanlolujjy. '  The  Marino  Cantellic 
I'uMi.shiiig  Co..  04:156.  June  1973. 
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compatibilitj',  hardness,  and  resistance 
to  fatigue  (mechnical  failure  due  to 
stress  over  time)  are  the  most  important 
considerations.  These  findings  are 
supported  by  Bodine  (Ref.  3]  who 
evaluated  the  success  rate  of 


by  adding  new  §  872.3650,  to  read  as 
follows; 

§  872.3650    Cobalt  chrome  molybdenum 
subperiosteal  implant  material. 

(a)  Identification.  Cobalt  chrome 

1..UJ * _..» ;__»_^1   1 1 , 


based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  {HFA-305). 
Food  and  Drus  Administration,  Rm.  4- 
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3.  Bodine,  R..  "Implant  Dentures," /ouz-no/ 
of  Prosthetic  Dentistry,  32(2):188-197,  August 
1974. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3645,  to  read  as 
follows: 

§  872.3645    Titanium  subperiosteal  Implant 
material. 

(a)  Identification.  Titanium 
bperiosteal  implant  material  is  a 

.  .vice  composed  of  titanium  that  is 
■■.icd  to  construct  custom  prosthetic 
!:ivices  which  are  surgically  implanted 
.;.io  the  lower  or  upper  jaw  between  the 
periosteum  (connective  tissue  covering 
the  bone)  and  supporting  bony 
structures.  The  device  provides  support 
for  prostheses,  such  as  dentures. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may„on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 

William  F.  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\V9.  [)«c  SO-3W71  ribid  i:-»  80:  8.46  ar»\ 
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21  CFR  Part  872 
(Doclcet  No.  78N-2889] 

Medical  Devices,  Classification  of 
Cobalt  Chrome  Molybdenum 
Subperiosteal  Implant  Materials 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cobalt  chrome  molybdenum 
subperiosteal  implant  material  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
date:  Comments  by  March  2, 1981.  FDA 
proposes  that  the  final  regulation  based 
on  this  proposal  become  effective  30 
days  after  the  date  of  its  publication  in 
the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  cobalt  chrome 
molybdenum  subperiosteal  implant 
material: 

1.  Identification:  Cobalt  chrome 
molybdenum  subperiosteal  implant 
material  is  a  device  composed  of  cobalt 
chrome  molybdenum  that  is  used  to 
construct  custom  prosthetic  devices 
which  are  surgically  implanted  into  the 
lower  or  upper  jaw  between  the 
periosteum  (connective  tissue  covering 
the  bone)  and  supporting  bony 
structures.  The  device  provides  support 
for  prostheses,  such  as  dentures. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 


recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  cobalt  chrome 
molybdenum  subperiosteal  implant 
materials  be  classified  into  class  IL 
Although  this  device  is  implanted  into 
the  human  body,  the  Panel  believes  that 
premarket  approval  is  not  necessary  to 
assure  its  safety  and  effectiveness 
because  it  has  been  used  successfully 
for  years  as  a  subperiosteal  implant 
material  and  sufficient  data  exist  to 
establish  performance  standards. 
Materials  used  in  the  device  should 
meet  a  generally  accepted  satisfactory 
level  of  tissue  compatibility.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  this  characteristic.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  performance 
standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry,  on  the  past  use 
of  this  device  in  the  fabrication  of 
subperiosteal  implants,  and  on  the 
studies  of  laboratory  animals  which 
demonstrate  the  device's 
biocompatibility  (Ref.  /). 

5.  Risks  to  health:  (a)  Bone  loss;  Bone 
loss  may  result  from  impingement  by  the 
device  on  the  bony  ridge  of  the  jaws,  (b) 
Localized  tissue  degeneration  and 
infection:  Localized  tissue  degeneration 
may  result  from  exposure  of  tissues  to 
oral  microorganisms  which  may  enter 
the  body  at  the  site  of  the  implant 
causing  infection,  (c)  Pain:  Nerve 
impingement  by  the  device,  as  a  result 
of  chewing  force,  may  cause  pain. 

Proposed  Classincation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
cobalt  chrome  molybdenum 
subperiosteal  implant  materials  be 
classified  into  class  II  (performance 
standards). 

FDA  has  reviewed  the  literature 
regarding  the  use  of  cobalt  chrome 
molybdenum  materials  in  the  fabrication 
of  subperiosteal  implants  and  the 
research  conducted  with  these 
materials.  Research  on  the 
biocompatibility  of  materials  used  in  the 
construction  of  implanted  devices  has 
established  the  properties  necessary  for 
acceptable  implant  materials.  Muratori 
(Ref.  2]  specifies  that  tissue 
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5.  Risks  to  health:  (a)  Adverse  tissue 
ri'iiction:  If  the  matf.'riais  of  the  device 
are  not  bioconipaSiliie,  the  patient  may 
have  an  adverse  lissuc  read  ion.  (b] 
Tissure  trauma:  If  Ihe  malerial  is  not  of 
adequate  quality,  tiiunia  to  the  patient's 


placed  on  a  preformed  impression  tray 
and  used  lo  reproduce  the  slrnrUire  of  a 
p.itienl's  teeth  «nd  gums.  'I'he  device 
providr'S  models  for  stjd\,  iind  lor 
production  of  leslorative  and  pro.'illietic 
devices,  such  as  gold  inlays  and 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medic  al 
Devices  (HFK-460).  Food  and  Dniu 
AJministration.  8757  Gpo.-gia  Ave.. 
Sih  er  Spring.  MD  20910,  3ai-427-75;U). 
SUPPLEMENTARY  INFORMATION: 
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compatibility,  hardness,  and  resistance 
to  fatigue  (mechnical  failure  due  to 
stress  over  time)  are  the  most  important 
considerations.  These  findings  are 
supported  by  Bodine  (Ref.  3)  who 
evaluated  the  success  rate  of 
subperiosteal  implants.  Bodine 
concludes  that  a  major  cause  of 
subperiosteal  implant  failure  is 
infliimmation  due  to  deterioration  of  the 
implant  material,  a  deterioration  caused 
by  impurities  in  that  materials.  FDA 
believes  that  a  performance  standard  for 
cobalt  chrome  molybdenum  materials 
used  in  subperiosteal  implants  can  be 
established  to  detail  the  properties 
necessary  for  a  safe  and  effective 
implant.  The  agency  believes  thai  a 
peiformance  standard  is  necessaiy  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  this  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safely  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  perfurmantie 
standard  for  this  device. 

References 

The  following  information  has  betin 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1.  Harris.  R..  "Implantitlion  of  Cliriinit' 
Cohiill  Alloy  Forms  in  the  Rabliit's 
Mandiliie."  Australian  Dfiital Jomira/.  l-t.3<H>, 
1909. 

2.  MLiralori,  C.  "Multi-Type  Oral 
!m[ilantoiogy."  The  Marino  Canlellic 
rublishing  Co..  64:156.  June  1973. 

3.  Bodine,  R..  "Implant  Dentures."  loiiniu' 
of  Prostliestic  Dentistry.  32(L'j:lHt^nt7. 
August  1974. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  f43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Iherefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 


by  adding  new  §  872.3650,  to  read  as 
follows: 

§  872.3650    Cobalt  chrome  molybdenum 
subperiosteal  implant  material. 

(a)  Identification.  Cobalt  chrome 
molybdenum  subperiosteal  implant 
material  is  a  device  composed  of  cobalt 
chrome  molybdenum  that  is  used  to 
construct  custom  prosthetic  devices 
which  are  surgically  implanted  into  the 
lower  or  upper  jaw  between  the 
periosteum  (connective  tissue  covering 
Ihe  bone)  and  supporting  bony 
structures  The  device  provides  support 
for  prostheses,  such  as  dentures. 

(b)  Cla.'i.'iification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
.March  2. 1981, submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Co.mments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

Dated:  .November  19,  198*). 
William  F.  Randolph, 
Actii!};  .■\.^isoc:alv  Con:wis,iiojwr  for 
Rfgtihilory  Affairs. 

BILLING  CODE  «1 10-03-M 


21  CFR  Part  872 
(Docket  No.  78N-28901 

Medical  Devices;  Classification  of 
Impression  Materials 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  impression  materials  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  II. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
peiformance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments.  FDA 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 
dates:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 


based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  F'DA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  impression  materials: 

1.  Identification:  Impression  material 
is  a  device  composed  of  materials,  such 
as  alginate  or  polysulfide,  that  are 
placed  on  a  preformed  impression  tray 
and  used  to  reproduce  the  structure  of  a 
patient's  teeth  and  gums.  The  device 
provides  models  for  study  and  for 
production  of  restorative  and  prosthetic 
devices,  such  as  gold  inlays  and 
dentures. 

2.  Recommended  classification:  Class 
II  (performance,  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  impression  materials 
be  classified  into  class  II  because  the 
materials  used  in  the  device  should  meet 
a  generally  accepted  satisfactory  level 
of  tissue  compatibility.  The  quality  of 
the  materials  must  also  be  controlled  to 
prevent  trauma  to  surrounding  tissues  or 
an  allergic  response  in  the  patient.  The 
Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  the  characteristics.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry,  and  on 
references  in  the  literature  that  state 
that  impression  materials  may  cause  an 
allergic  reaction  or  trauma  to 
surrounding  tissue  (Refs.  /  and  2). 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules 


86031 


clinical  experience  with,  resin 
iiTpression  tray  material  in  the  practice 
'•.f  dentistry. 
5.  Risks  to  health:  None  identified 

Proposed  Classification 

FD.\  agrees  with  the  pantA 


about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  deter.mined  that  application  of  the 
CMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
sa,''elv  and  effectiveness  of  the  device. 


material  and  inserted  into  the  patient's 
mouth  to  make  an  impression,  from 
which  a  final,  more  precise,  m.odel  of  the 
patient's  mouth  is  cast. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
good  manufaciurine  practice  regulation 
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5.  Risks  to  health:  (a)  Adveisu  tissue 
ri'action:  If  the  materials  of  the  device 

are  not  bioconipaSilile.  the  patient  may 
have  an  adverse  ti.ssue  read  inn.  (b] 
'Fissure  trauma:  If  the  malerial  is  not  of 
adi.'quate  quality,  ti-iunia  to  [he  patient's 
oral  tissue  may  rnsult. 

Proposed  Classificalion 

FDA  agrees  v\ilh  the  Panel 
reconimenddtion  and  is  proposing  that 
impression  materials  be  classifii'd  into 
elass  II  (performance  standards).  The 
ageney  bellieves  thai  a  perfornuin'e 
standard  is  necessary  for  this  device 
Ixjr.Huse  general  controls  alor.e  a:e 
insufficient  to  control  the  risks  to  health 
pre^enfed  by  the  dev!'';e.  A  performance 
standard  would  provide  a.'a.'.on.ihle 
assur.-mce  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  de\  ii  e. 

References 

The  following  information  has  hrrn 
placed  in  the  office  of  the  Hearin;.^  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1.  Kuloyarmidns.  T.  M.  und  D.  |.  Kipaii. 
"Mixtures  of  FHH.stunKir  InipifWision  M.deri  ik: 
II,  "  lowtml  of  Dental  Rcseorc.b,  .■74;493,  1975. 

2.  Gionwright,  II.  D.,  "Bone  Regrni^ratinn 
Following  Damnyt!  b>  Polysalflde  Impression 
Miitoiiul,"  Journal  uf  Clinical  Periucinjilo!()};y, 
2:250-252.  1975. 

On  April  28, 1978,  the  agency 
'erminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
lew  names  and  a  new  structure.  FDA 
;  ublished  notices  of  these  changes  in 
(he  Federal  Register  of  May  19,  1978  (43 
:  R  21666.  21667,  and  21668)  and  May  26. 
^978  (43  FR  22672  and  22673).  This 
,)ioposed  classification  regulation 
if'entifies  each  device  panel  by  tlic 
firmer  name.  Further  information 
I'jgarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  (his  issue  of  the  Federal  Fegister. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  /\ct  (sees.  513. 
701[a).  52  Stat.  1055.  90  Stat.  540-564  (21 
U.S.C.  .360c.  37I(a]))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Dni'js 
proposes  to  amend  Part  872  in  Siiiipart  B 
by  adiling  new  §  872..i()f)0.  to  ri'ad  as 
follows: 

§  872.3660    Impression  material. 

(a)  klentificalion.  Impiessioii  material 
is  a  device  composed  of  materials,  such 
as  alginate  or  polysulfidc,  that  are 


placed  on  a  piefornu'd  impi'ession  tray 
and  used  to  reproduce  the  slnuniK!  oi  a 
p.itienfs  teeth  and  gimis.  The  device 
p.'ovide.s  models  for  stad^  and  lor 
production  of  restorativ!'  and  prn>,lhi.'tic 
devices,  such  ;is  gold  inlays  and 
dentures. 

(b)  Class'ficatiun.  C^lass  11 
(performance  standard). 

Interested  persons  may.  on  or  before 
M;trch  2.  1981,  submit  to  the  lle.iring 
Clerk  (llFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  SbUO  Fishers 
Lan.e,  Rockville,  MD  20H57,  written 
co.mments  regarding  this  piopos.d.  Four 
copiis  of  any  comrncnts  are  to  be 
submitted,  except  thai  individuals  may 
submit  one  copy.  Comments  are  to  be 
ideniified  with  the  I  Ifaring  Clerk  docket 
number  found  in  bracket  in  the  heading 
of  ihis  docum.ciil.  r^-C(;ived  com.iients 
may  be  seen  in  the  above  office  between 
9  am.  and  4  p.m..  Monday  through 
Friday. 

Diilo:  November  19.  19110. 
William  F.  Randolph, 
Aclii:'^  Assin.iiitt  Ci>:}iii!rs-,i('nrr  for 
lingulatory  Affui'S. 
\\  N  U.'i;  Bi>-  ;iw:i  Ftird  12-2rKiH.  IWJ  .imj 
BILLING  CODE  4110-03  M 


21  CFR  PART  872 

IDocketNo.  7aN-2891| 

Medical  Devices;  Classification  of 
Resin  Impression  Tray  fi^aterial 

AGENCY:  Food  and  Drug  Adminif-tration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issumg  for 
public  comment  a  proposed  regulation 
classifying  n:sin  inipr(>ssioa  tiay 
niateri.i!  into  class  I  (geneial  controls). 
FDA  is  also  publishing  the 
recommend. ition  of  the  Dental  D!.-vice 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  I  is  to 
require  that  the  device  meet  only  the 
general  controls  applicable  In  all 
devices.  After  considering  public 
comments.  FD.'\  will  issue  a  final 
regulation  cl.issifying  the  de\  ice.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendm(>nts  uf  1976. 
DATES:  Comments  by  March  2,  1981. 
F"DA  proposes  that  the  final  regulation 
based  on  this  proposal  become  eileclive 
30  days  after  the  dale  of  its  public;iliun 
in  the  Federal  Register. 
ADDRESS:  VVntlfii  co.mmenis  to  die 
office  of  the  Htaring  Clerk  (tlFA-J05), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5e,00  Fishcis  bane.  Rockville.  MD 
2()B.'.7. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cregory  Singleton,  Bureau  of  Medic, d 
Devices  (HFK-460),  Food  and  Drut; 
Administration,  8757  Georgia  Ave,. 
Sih  er  Spring,  MD  20910,  3ai-427-7.W6. 
SUPPLEMENTARY  INFORMATION: 

Panel  Rocommendalion 

A  proposal  elsewhere  in  Ihi.s  issue  ot 
the  Federal  Register  provides 
background  information  concerning  tht; 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recomm.i^ndation  regarding  the 
classification  of  resin  impression  !..iy 
material: 

1.  Identification:  Resin  impiession  tr.iy 
malerial  is  a  device  used  in  a  two  .step 
dental  mold  fabricating  process    The 
device  consists  of  a  resin  materi.d,  such 
as  methyl  mcthacrvlate.  and  is  us(>d  lo 
form  a  custom  impression  tray  is  nol 
suitable,  such  as  in  the  fabrication  of 
crowns,  bridges,  or  full  dentures.  A 
preliminary  plaster  or  stone  motlel  of  the 
patient's  teeth  and  gums  is  made.  The 
resin  impression  tray  material  is  aijplic^d 
to  this  preliminary  study  model  lo  lorin 

a  custom  tray.  This  tray  is  then  filled 
witli  impression  material  and  inserleiJ 
into  the  patient's  mouth  lo  make  an 
impression,  from  which  a  final,  more 
precise,  m.odel  of  the  patient's  mouth  is 
cast. 

2.  Recommended  classificHlion:  Class 
I  (general-controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Fedeial  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  3f)0i) 
and  ihe  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360](f))- 

3.  Sumimary  of  reasons  for 
recommiendation;  The  Panel 
recommends  that  resin  impression  fray 
material  be  classified  into  class  1 
because  the  Panel  believes  that  genrr.d 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safely  and 
effectiveness  of  the  device.  This  de\  ice 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  P.inel 
believes  that  manufacturers  should  not 
bo  required  to  comply  with  records  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  sirnphs  device  ih.it 
presents  no  undue  risks  tcj  health  when 
used  in  a  normal  manner  and  for  Ihe 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Pane! 
members'  personal  knowledge  ot.  and 
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address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishe.'-s  Lane.  Rockville.  MD 
20857. 


members'  personal  knowledge  of.  and 
clinical  e.xperience  with,  the  device  in 
the  practice  of  dentistry  and  on 
presentation  by  a  developer,  a 
manufacturer,  and  a  user  of  the  material 
which  discussed  the  use  and  success  of 


Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3680,  to  read  as 
follows: 

§  872.3680    polytetrafluoroethylene  (PTFE) 
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clinical  experience  with,  resin 
iiTpression  tray  material  in  the  practice 
'if  dentistry. 

5-  Risks  to  health:  None  identified 

Proposed  Classincation 

FDA  agrees  with  the  pa;iel 
recommendation  and  is  proposing  th.ti 
resin  impression  tray  material  be 
classified  into  class  I  (general  controls). 
The  agency  believes  that  general 
controls  are  sufficient  to  control  the 
risks  to  health  presented  by  the  device 

FDA  disagrees  with  the  Panel's 
•trcommer.daticn  that  manufactureis  o! 
resin  imp.'ession  tray  material  be 
p.Kempt  from  records  and  reportr- 
regulations  under  section  5 19  of  the  aft 
(21  U.S  C.  360i).  The  records  and  rrpor's 
requiremcfits  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  sec:tion 
519.  The  most  extensive  of  these 
re-Cjuirements  are  found  in  tlie  device 
good  nianufacturing  pracbce  (CMP) 
i  •t;e.'..Ttion.  published  in  the  Federal 
Register  of  July  21. 1978  (43  FR  ;il.'l)H)  In 
the  future.  FDA  will  publish  other 
regulations  under  section  ,^19,  'nt.ludiiig 
regulations  req::;ring  iepoits  to  FDA  oi 
experience  with  m.edica!  devices.  I'r'i! 
these  regulations  are  issued.  FD.-\ 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
r-tgiilations  that  include  records  and 
reports  req-jirements.  interested  persons 
fiuiy  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  per  sons  be  exempt  fio.Ti  th.e 
requirements,  and  FD.-\  will  issue 
evemptions  that  are  appropric^te.  i  h.e 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  cla.ssificatio.'^ 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GN!P  regulation.  The  exemption 
w'll  not  extend  to  two  device  CMP 
requirements,  §  820.160  (21  CFR  820.180). 
ivith  respect  to  general  reqciensents 
(  oncerning  records,  arul  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
rccommend;;tion  th.it  manufacturers  (.f 
resin  i(T:pression  tray  malerial  be 
exe.mpt  from  the  device  good 
nianufacturing  practice  (CMP) 
regulation  under  section  o2()(f)  of  tl;e  act 
(21  U.S.C.  360j(f)).  FDA  is  proposing  that 
a  nianuf;icturer  of  this  devii  ;•  be  exempt 
in  the  manufacture  of  the  device,  from 
all  rcquirem.ents  in  the  CMP  regulation 
t\cept  §  820.180  (21  CFR  820.1M01.  with 
respect  to  general  requirements 
ctu.cerning  records,  and  §  820.198  (21 
CFR  820.198)).  with  respect  lo  complaint 
fdes.  Ba=;ed  on  available  infor.Tialioti 


about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agenc:y 
has  determined  that  application  of  the 
CN^P  regulation,  other  than  §§  820.180 
and  820.198.  is  unlikely  to  improve  the 
sai^Uy  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  resin  impression  tray 
m.aterial  .must  still  be  required  to  comply 
with  the  complaint  file  requirements  of 
§  820.198  to  ensure  that  these 
manufacturers  have  adequate  sj  stems 
for  complaint  investigation  and 
foilowup.  The  agency  also  believes  that 
manufdclurers  of  resin  impression  tray 
material  n'.ust  Still  be  required  lo  comply 
with  the  genera!  requirements 
concemins  re,  "rds  in  §  820.180  to 
ensure  that  FD.\  has  access  to 
complaint  file«  can  investigate  device 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whe'hc'r  the  m<inufacturer's  corrective 
from  oher  sections  of  the  CMP 
regulation  is  st:!!  appropriate. 

On  .■Xpril  28,  1978.  the  agency 
i.eiininated  all  of  the  device 
classification  panels  and  reestablisheil 
them  wiih  the  same  functicms.  but  with 
new  names  and  a  new  structure.  FD.-\ 
puiji-shed  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21(.dG.  21667  and  21668)  and  Mav  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  nanie.  Further  information 
reg;irding  the  device  adv  iso^y 
c:ommittee3  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
genera!  provisions,  published  elsewheie 
in  this  issue  of  the  Federal  Register. 

Tlicrcforo.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701{a|.  52  Stat.  lO.'iS,  90  Stat.  540-.546  (21 
LrS.C.  3tWc.  371(a)))  and  under  authoriiv 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Sulipart  D 
by  adding  new  §  872.3670.  to  read  as 
follows' 

§  870.3670    Resin  impression  tray  material. 

(a)  Idcntificat'on.  Resin  impression 
ttav.  m.derial  is  a  device  used  in  a  two 
step  dental  mold  fabricating  process. 
The  device  con-^ists  of  a  resin  material, 
such  as  methyl  methncrylatc,  and  is 
used  to  form  a  custom  impression  tray 
for  use  in  cases  in  which  a  preformed 
impression  tray  is  not  suitable,  such  as 
in  the  fabrication  of  crowns,  bridges,  oi 
full  dentures.  A  preliminary  plaster  oi' 
f.tor;e  mode!  of  the  patient's  teeth  and 
gums  is  miade.  The  resin  impression  tiav 
material  is  applied  to  this  preliminary 
study  m.odel  to  form  a  custom  tray.  This 
tr.iy  's  then  filled  with  impression 


material  and  inserted  into  the  patient's 
mouth  to  m.ake  an  impression,  from 
wh.ich  a  final,  more  precise,  m.odel  of  the 
patient's  mouth  is  cast. 

(b)  Classif'caiion.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  with  the  exception  of 
§  820  180.  regarding  general 
requirements  concerning  records,  and 
?!  820.198.  regarding  com.plaint  files. 

Interested  persons  may.  on  or  before 
March  2.  1931  submit  to  the  Hearing 
Clerk  (HFA-30' j.  Food  and  Drug 
Admir.istration.  Rm.  4-62.  5600  Fishers 
l.ane,  Rockville.  MD  20857.  written 
c  omments  regarding  this  proposal.  F'oui 
copies  of  a.^.y  com.ments  are  to  be 
submitted,  exc^pl  that  indivitkials  may 
submit  one  copy.  Comments  are  to  be 
identified  witii  the  Hearing  Clerk  docket 
numlier  found  in  bracket  in  the  heading 
of  this  document.  Received  com.ments 
may  be  seen  in  the  above  office  between 
Q  a.m.  and  4  p.m  ,  Monday  through 
Friday. 

U.'.led   \oveiTil)fr  19.  1980 

William  F.  Randolph, 

.'.c'/jy  Asbocicitfi  Curiniissioiwr fur 
nc;4:ilo  iory  A  [lau  s. 

|l  r;  (),..  hi.  ..'j.^"4  r...  .1  i.-^ii-m  B4.>;im| 
BILLING  CODE  4110-03-V 


21  CFR  Part  872 
lOocket  N0.78N-2692J 

Medical  Devices;  Classification  of 
Polytetranlcoroethylene  (PTFE) 
Vitreous  Carbon  Materials 


agency:  Fcod 
ACTION:  rr.jp.j' 


nd  Drug  Administration 

..I    f  w^n 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  foi 
public  comment  a  proposed  reguLition 
classifving  pol\  tetraluorocthylene 
(Pll  K)  vitieous  carbon  miaterials  into 
class  il  (perfornumce  standards).  FDA  is 
also  publishi.ng  the  recommendation  of 
ihe  Dent.il  Device  Classification  Panel 
that  the  device  be  classified  into  class  II 
The  effect  of  classifying  a  device  into 
chiss  11  is  to  provide  for  the  fatuie 
tk  vclopmcnt  of  one  or  more 
perfurniance  standards  to  assure  tlie 
safety  and  effectiveness  of  the  device. 
After  consideiing  public  comments,  F"D.\ 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
l.iken  under  tlie  Medical  Dev  ice 
Amendments  of  1976. 

DATES:  Comments  by  March  2. 1981. 
FD.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  d.iys  after  the  date  of  its  publication 
in  the  Federal  Register. 
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regulation  classifying  the  device.  These 
actions  are  l.'eing  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2.  1981. 
FDA  proposes  that  the  final  regulation 


The  article  states  that  before  a 
composite  resin  is  nsed  for  restoration, 
the  tooth  enamel  is  etched  with  50 
percent  phosphoric  acid,  which  may 
ir;itate  the  tooth  pulp. 


by  adding  new  §  872.3690,  to  read  as 

follows: 

§  872.3690    Tooth  shade  resin  material. 

(a)  Identification.  Tooth  shade  resin 
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address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  [HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishe.'-s  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-75.36 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  uf 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classificaiion  Panel. 
an  FDA  advisory  com.iiit'.ee.  made  the 
following  recommendation  regarding  the 
classification  of  polyletratluorof'thylene 
(PTFE)  vitreous  caibon  materials; 

1.  Identification: 
Polytetrafluoroethylene  (PTFE)  vitreous 
carbon  material  is  a  device  composed  of 
polytetrafluoroethylene  (PTFE)  vitreous 
carbon  that  is  used  in  ni.ixillofacial 
alveolar  ridj^e  augmentation  (building  up 
the  upper  jaw  area  that  contains  the 
sockets  in  which  teeth  are  rooted)  and 
to  coat  metal  surgical  implants  in  the 
alveoli  (sockets  in  which  the  teeih  are 
rooted)  and  the  temporomandibular 
joints  (the  join'  between  the  upper  and 
lower  jaws). 

2.  Recommended  claHsificotion.  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  (his  device  be 
a  high  priority. 

3.  Summary  of  the  re.: sons  for 
recommendation:  The  Panel 
recommends  that 

polytetrafluoroethviene  (PTFE)  vitreovis 
carbon  materials  be  cl.l^sified  into  class 
II.  Although  this  device  is  implanted  into 
the  human  body,  the  Panel  believes  that 
premarket  approval  is  not  necessary  to 
assure  its  safety  and  effectiveness. 
Adverse  reactions  to  this  device  are 
minimal  and  generally,  are  the  result  of 
poor  surgical  technique  rather  than 
material  failure.  However,  Materials 
used  in  the  device  should  meet  a 
generally  acceptable  sali-sfaclory  level 
of  tissue  compatibility.  The  Panel 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  this  characteristic.  The  Panel 
believes  that  a  performance  stand, ird 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  perfoiinance 
standard  to  provide  such  ass'iriini  e. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Pane! 
based  its  recommendation  on  thi'  P.mel 


members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry  and  on 
presentation  by  a  developer,  a 
manufacturer,  and  a  user  of  the  material 
which  discussed  the  use  and  success  of 
polytetrafluoroethylene  polymer 
material  in  oral  surgery  (Ref.  7) 

5.  Risks  to  health;  (a)  Infection:  If  the 
device  cannot  be  sterilized  adequately, 
postsurgical  infection  may  result,  (b) 
Adverse  tissue  reaction;  If  the  materials 
of  the  device  are  not  biocompatible,  the 
patient  m.iy  have  an  adverse  tissue 
reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
polytetraf.uoroethylene  vitreous  carbon 
m  iterials  be  classified  into  class  II 
(performance  standards).  Although  this 
device  is  implanted  into  the  human 
body,  the  agency  believes  that 
premarket  approval  is  not  necessary  to 
assure  its  safety  and  effectiveness.  The 
uc;ency  believer,  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  doviie.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Reference 

The  following  infoimation  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  perscns  from  9  a.m.  to  4  p.m., 
Monday  through  Frid.iy. 

1.  Kent.  I.  .\..  C.  A.  HiLiisy.  and  A.  Abliott. 
I'lt'Neriuilion.  Derl.il  Do\ 'cp  CldSsifiLHlion 
Piinel.  •■Pinpl.is!  inn)'  -nt  Df\.ii;i's."  Di'c.fmbt-r 
.").  1077. 

On  April  28,  1978,  the  agency 
terminated  a!!  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  funclioris.  but  v»'ith 
new  names  and  a  new  structu.e.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  216f3G.  21007,  and  21608)  and  May  26, 
1978  (13  FR  22'j"2  and  22f)73).  This 
proposed  classification  regulation 
identifies  each  the  device  advisory 
coromittees  :)'m\  list  of  their  new  names 
m.iy  be  found  in  the  preamble  to  the 
general  provisions.  iu:bli'^hi-d  elsewhere 
in  this  issue  of  the  Federal  Register. 

'i'hcrefore,  under  the  Federal  Food, 
Dru,^;.  and  Cosmetic  Act  (sees..  513. 
70!;at.  52  Slat.  1055.  90  Stat.  540-546  (21 
L'.S.C.  ?.60c.  371(al]l  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 


Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3680,  to  read  as 
follows: 

§  872.3680    polytetrafluoroethylene  (PTFE) 
vitreous  carbon  materials. 

(a)  Identification. 
polytetrafluoroethylene  (PTFE)  vitreous 
carbon  material  is  a  device  composed  of 
polytetrafluoroethylene  (PTFE)  vitreous 
carbon  that  is  used  in  maxillofacial 
alveolar  ridge  augmentation  (building  up 
the  upper  jaw  area  that  contains  the 
sockets  in  which  teeth  are  rooted)  and 
to  coal  melal  surgicial  implants  in  the 
alveoli  (sockets  in  which  the  teeth  ai  e 
rooted)  and  the  temporomandibular 
joints  (the  joint  between  the  upper  and 
lower  jaws). 

(b)  Classification.  Class  U 
(performance  standards). 

Interested  persons  may,  on  on  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Dr\ig 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

n.itot!:  November  19  1980. 
William  F.  Randolph, 
.-k7/;V,'.4.s'/..'Jc'/»/r  Cu/iunisnio.'iP!'  for 
/?(\<,'(//ij.';'n-.4f'"c/';«. 
|l  H  D'.i  hi>- T'.,r5  r.!,  ,i  i:  .I'i-m.  a  4.5  .i-v.] 
BILLING  CODE  4no-03-M 


(21  CFR  Part  872] 
(Docket  No.  78N-28931 

Medical  Devices;  Classification  of 
Tooth  Shade  Resin  Materials 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  tooth  shade  resin  materials 
into  class  II  (performance  standards). 
FD.\  is  also  publishing  the 
reconunendalion  of  the  Dental  De\  ice 
Classification  Panel  that  the  devic  •  be 
(.lassificd  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
cue  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device,  .'\fter  considering  pul !  c 
comments,  FDA  will  issue  a  final 
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Food  and  Drug  Administration,  Rm.  4- 

62.  5600  Fishers  Lane.  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 

Devices  (HFK^60).  Food  and  Drug 


5.  Risks  to  health:  (a)  Mercury 
poisoning:  If  the  device  is  not  handled 
properly,  the  user  may  suffer  mercury 
poisoning  from  inhalation  of  mercury 
vapors,  (b)  Adverse  tissue  reaction:  If 
the  material  in  the  device  is  not 


FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
comm.ittees  and  list  of  their  new  names 
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regulation  classifying  the  device.  These 
actions  are  I'eing  taken  under  the 
Medical  Devit:e  Amendments  of  1970. 
DATES;  Comments  by  March  2,  1981. 
FD.'\  proposes  that  the  final  regulation 
based  on  this  proposal  bccon;e  effective 
r.O  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comm;  nts  to  the 
office  of  the  Hearing  Clerk  (HFA-3051. 
Food  and  Drag  Administration,  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
C;;egorv  Sirgletor,  Bureau  of  Medicd 
Devices  (HFK-460).  Food  and  Drug 
Administration.  8757  Georj-iia  Ave.. 
Silver  Sprint!  MD  20910.  30 '.-127-75,^0. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

.'\  piopcsal  elsewhere  in  tiiis  issue  ol 
tfic  Federal  Register  provides 
L-ackgrourd  ir.fnrmatinn  concerning  the 
de'.e'cpment  of  the  proposed  !(';4ulation. 
ihe  Dent;;!  Device  Classification  Panel, 
iind  FD.^  advisory  committee,  n.adi;  the 
folliiwing  reionunendation  regarding  die 
(.laj.sificaticn  of  'ooth  sh.ule  resii-i 
materials: 

1.  Identification:  Tooth  sh.ide  resin 
material  is  a  device  composed  of 
niateiials  such  as  bisphenoI-.\  and 
gl_\cidyl  nipihucryhiie  (Cis-GMA)  ih.ii  is 
iiSi'd  to  restore  carious  lesions  or 
s^ructiaal  defects  in  teeth. 

2.  Recommended  clasificalion:  Clas,'^  11 
Iperformance  standards).  J'he  ['.inel 
rtcomniends  that  establishing  a 
performance  stdiidiird  foi'  ib.is  de\  ice  be 
•1  low  priority 

3.  Summa.-y  c;f  reasons  fur 
r- ronunendation.  The  Panel 

rci  om.mends  that  tooth  shade  resin 
r.uiii  rials  be  classified  into  disss  11 
I'ccause  improper  chemical  composiltoa 
of  the  resin  may  cause  roughening  of  the 
restorative  surface,  which  results  in 
discoloration  of  tooth  enanv.'l  and 
plaque  accannilation  en  the  tooth.  Thf 
materials  used  in  the  de\  Ice  sh.ould  mt  et 
d  geneially  acceptc  d  satisfactory  level 
of  tissue  compatibility.  The  Panel 
!  elievfS  that  gceral  controls  ;dune 
utn  !d  ;io'  provide  sufficient  control 
ovtT  this  chi.;acteristic.  The  Ptincl 
believes  that  a  performance  standard 
v.ould  provid','  reasonable  assuuinc:e  of 
s.tft  ty  and  effectiveness  of  the  device 
i;"d  d'.at  thr  re  is  suffi(  ient  information 
to  rstablish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
rtc  cimmendation  is  based;  The  Panel 
L-ased  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  denislry.  and  on  an 
article  by  G.  L.  Lee.  mId.,  et  a.,  (ref.  ?)• 


The  article  states  that  before  a 
composite  resin  is  nsed  for  restoration, 
the  tooth  enamel  is  etched  with  30 
percent  phosphoric  acid,  which  may 
irritate  the  tooth  pulp. 

5.  Risks  to  health:  (a)  Periodontal 
disease:  Discoloration  and  roughening  of 
a  restoration  made  with  this  device  may 
cause  plaque  accumulation  and  lead  to 
periodontal  disease,  (b)  Pulp  damage: 
Etching  with  .50  percent  phosphoric  acid 
before  the  restoration  is  completed  may 
cause  tooth  pulp  damage,  unless  the 
pulp  is  properly  protected. 

Prtiposed  Classincation 

FDA  agrees  with  the  Panel 
reconmienddtion  and  is  pioposing  that 
tooth  shdde  resin  m.aterials  be  classified 
into  class  II  (performance  standards). 
The  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
i^ecause  gf-neial  controls  alone  are 
insufficient  to  control  the  risks  to  health 
pre  sented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiv  eness  of  the  device.  The  agency 
also  believes  thot  there  is  sufficient 
information  to  establish  a  performance 
sta;u!.!!d  ftir  this  device. 

Reference 

'1  he  following  information  hiis  been 
placetl  in  the  office  of  the  Hearing  Cleik 
(iiddress  above)  and  m.ay  be  seen  by 
inti  rested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1. 1.ee,  G.  L.,  J.  A.  Oiluu'^hi.  G.  C.  Sohidt, 
and  R.  L  Ihsen,  "Histologic  ul  Studies  of  an 
Adiu'iivf  Paint-op  Restoriitive  for  Cerviciil 
Abi risions,"  ,4;',-i,'.a/\.'.v  Di:::!cil /uunuil, 

20:;i04-n(m  t<i-:, 

O'.  Aptil  28,  1978,  the  agency 
lern:;nated  <.il!  of  the  dev  ice 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21C67,  and  21668)  and  May  20. 
1978  (43  FR  22672  and  22673).  This 
proposed  clussificaiion  regulation 
identifies  each  device  panel  by  the 
foni'.er  name.  Further  information 
reg:'.rding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  iss'-ie  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
70lia),  52  Stat.  1055.  90  Stat,  540-546  (21 
L'.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 


by  adding  new  §  872.3690.  to  read  as 
follows: 

§  872.3690    Tooth  shade  resin  material. 

(d)  Identification.  Tooth  shade  resin 
material  is  a  device  com.posed  of 
m-iterials  such  as  bisphenc!-A  glvcidyl 
methucrylate  (Bis  GMA)  that  is  used  to 
restore  carious  lesions  or  strurtural 
defects  in  teeth. 

(b)  Classificatioiy  Class  II 
{per.form.mce  standards). 

Interested  perscns  May,  on  or  before 
March  2.  1980  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rrn  4-62,  5600  Fi.'-hcts 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal,  r'l-.jr 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  aie  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
ma.y  be  seen  in  the  above  o.Toe  fietween 
9  a.m.  and  4  p.m..  Monday  throcgh 
Friday. 

D.itcil:  N'ovrmher  19.  1980. 
William  F.  Randolph, 
Actin\i  .-l.'.yfjf  iati  Commissioner  for 
Rt  !Jiidctory  Affairs. 
|FK  Dm   Srt-aw^  Filed  t2-2SMiO:  B:45  ami 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
lOocketNo.  78N-2894] 

Medical  Devices;  Classification  of 
Dental  Mercury 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


SUMMARY:  1  he  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifjing  dental  mercury  into  class  II 
(performance  standards).  FDA  is  also 
piiblisr.ing  the  recommendation  of  the 
Diutal  Device  Classification  Panel  thai 
the  devict;  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  H 
is  to  provide  for  the  future  development 
of  one  or  more  peiformance  standards 
til  assure  the  Si'ftiy  and  effectiveness  of 
the  devic  ('.  .-Xfter  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  dev  ice.  These 
actions  are  being  taken  under  the 
Medic  al  Dev  ice  Amendments  of  1976, 
DATES:  Comments  by  March  2. 1981. 
FD.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  dav  s  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  {HFA-305). 
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is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  pulilic 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 


members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Adverse  tissue 
reaction;  If  the  materials  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction,  (b) 


copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  "comments 
may  be  seen  in  the  above  office  between 
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Food  and  Drug  Administration.  Rm.  4- 

62.  5600  Fishers  Lane.  Rockv  ille.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Mediciil 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-75,-)6. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  mercury: 

1.  Identification:  Dental  mercury  is  a 
device  composed  of  mercury  that  is  used 
as  a  component  of  amalgam  alloy  in  the 
restoration  of  dental  cavities  or  broken 
teeth. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  high  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  mercury  be 
classified  into  class  II  because  the 
material  in  the  device  should  meet  a 
generally  accepted  satisfactory  level  of 
tissue  compatibility.  Dental  mercury  is  a 
toxic  substance  and  must  be  handled 
properly  to  control  the  hazards  it 
presents.  The  Panel  believes  that 
general  controls  alone  would  not 
provide  sufficient  control  over  this 
characteristic. 

The  Panel  believes  that  a  perfoimace 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  vvhir.h  the 
recommendation  is  b  ised:  The  Panel 
based  its  recommendiition  on  lln^  Piinel 
members'  person. il  knowledge  of.  and 
clinical  cxperier.:e  with,  the  de\ii.;e  in 
the  pri'.clice  of  dcjntisliy,  and  on  an 
article  published  in  \hc  Joumul  rf  tbf 
Amcn'can  Dental  Afisncialum  "An 
Environmental  Studv  uf  Mcrciry 
Contamination  fn  Dentul  Officon"  (Ref. 
I].  The  article  disi:uss;!S  the  hazards 
associated  with  use  of  nu'rciiry  in 
dentistry  and  concludes  that  therp  is  no 
danger  of  systemic  puisOiTint-  for 
patients  whose  teeth  hdve  bren  restored 
with  amalgam  containing  mercury. 
However,  if  proper  procedur«8  are  not 
followed,  there  are  potential  hazinds  to 
those  who  handle  mercurv. 


5.  Risks  to  health:  (a)  Mercury 
poisoning:  If  the  device  is  not  handled 
properly,  the  user  may  suffer  mercury 
poisoning  from  inhalation  of  mercury 
vapors,  (b)  Adverse  tissue  reaction:  If 
the  material  in  the  device  is  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  mercury  be  classified  into  class  II 
(performance  standards). 

FDA  has  reviewed  the  medical 
literature  on  use  of  dental  mercury  in 
dentistry  and  has  found  evidence  to 
support  the  Panel  recommendation. 
Kawahara  et  al.  concluded  that  the 
cytotoxicity  of  the  amalgam  is  related  to 
free  mercury  available  after  mixing  the 
alloy  and  the  mercury,  but  that 
cytotoxicity  was  nearly  nonexistent 
after  complete  setting  of  the  amalgam 
(Ref.  2).  Cataldo  and  Santis  studied  the 
results  of  implantation  of  amalgam  into 
the  oral  tissues  (Ref.  J).  Encapsulation  in 
connective  tissue  occurred  with  the 
smallest  pieces  of  amalgam  without 
inflammatory  response,  and  larger 
pieces  had  connective  tissue 
encapsulation  with  some  macrophage 
(microorganism)  response.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
this  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  standard  for  this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  .ind  may  be  >t'en  by 
interested  persons  fiom  9  am.  to  4  p.m., 
Monday  through  Friday. 

1.  "An  Fnviionmentn!  Study  of  Mercury 

Cont;iminiili(;n  in  Denial  OlWw.i."  jounwl  of 
thf  Amcrii  nr.  Urnta/  Assoiialion.  \oi.  89. 
Nov.  1974. 

2.  Kavviihara.  II..  et  ;il..  '  Celkilar  Rij.spouscs 
111  Dcniiil  Anuilgdm  \n-WilrQ,"  /oi:riiiil  of 
Dt'n!is:ry  R,'.-,oarrh.  5412):394-401.  M.irch- 
April  1975. 

3.  Ciitalcio.  E..  and  H.  S.mt.s.  ■R.'s-onsp  of 
ihi'  Or;il  Tissue  tii  Exugunous  Foreign 
.Miileri.ils."  Jowini!  of  Ppiiodontics.  4.t11!):9:!- 
lOB.  Feliruciry  1974. 

On  April  28, 1978,  the  agency 
IcrminaSad  all  of  the  device 
classification  p^.nels  and  reestablished 
them  v\ith  the  sa.nie  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 


FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
comm.ittces  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3700,  to  read  as 
follows: 

§  872.3700    Dental  mercury. 

(a)  Identification.  Dental  mercury  is  a 
device  composed  of  mercury  that  is  used 
as  a  component  of  amalgam  alloy  in  the 
restoration  of  dental  cavities  or  broken 
teeth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2  submit  to  the  Hearing  Clerk 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 
.'\ctiiv^  A\:^sociate  Canunissionerfor 
Regulatory  Affaii'S. 

\\V.  n,i[ ,  wl-.-lilH-r  l-ilid  12-:!M)0:  H  «  um| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

IDocketNo.  73N-28951 

Medical  Devices;  Classification  of 
Base  Metal  Alloys 

AGENCV:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  base  metal  alloys  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  11.  The 
effect  of  classifying  a  device  into  class  11 
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1.  Identification:  A  pantograph  is  a 
device  that  is  attached  to  a  patient's 
head  and  is  used  to  duplicate  lower  jaw 
movements  to  aid  in  the  construction  of 
restorative  and  prosthetic  dental 
devices.  A  marking  pen  is  attached  to 


the  act.  the  agency  may  exempt  a 
manufacturer  from  section  510  only  if  it 
finds  that  compliance  with  this  section 
is  not  necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration 
and  listing  by  manufacturers  of 


good  manufacturing  practice  (CMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)),  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
^^^^^i  f.  nomnnf?!  PPR  npniftnV  with 
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is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7506. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsev\hfTe  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  conimittee.  made  the 
following  recommendiitiun  regarding  the 
classification  of  base  ir.ctal  alloys: 

1.  Identification:  A  base  metal  alloy  is 
a  device  composed  of  a  material,  such 
as  a  mixture  of  nickel  and  chromium. 
that  is  used  in  the  fabric  lion  of  .i 
cust'.im-made  dental  device,  sjr h  as 
porcelain  veneer  for  a  tooth. 

2.  Recommended  clas.sification:  Class 
II  (p<;rformance  standards).  The  Panel 
recommends  that  establishing  a 
perfoimance  standard  for  this  device  be 
a  nu;dium  priority. 

3.  Summ.ary  of  reasons  for 
recommendation:  The  Panel 
ii'r:onimends  that  base  metal  alloys  be 
classified  into  class  II  bcr.uuse  the 
materials  used  in  the  d(.-vicc  contact  th(^ 
body  and  should  meet  a  generally 
accepted  satisfactory  level  of  tissue 
compatibility.  The  composition  of  the 
materials  should  also  be  cunliolled  to 
pi  event  toxic  reactions  to  the  allojs. 
The  Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  these  characteristics.  The 
[\in(:l  believes  that  a  perfoimance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  infornuiiion  to 
establish  a  performance  st.indanl  to 
provide  such  assurance. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 


members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Adverse  tissue 
reaction:  If  the  materials  in  the  device 
are  not  biocompatible,  the  patient  may 
have  an  adverse  tissue  reaction,  (b) 
Toxic  reaction;  Alloys  containing  nickel 
and  beryllium  may  cause  a  toxic 
reaction  in  the  patient. 

Proposed  Classirication 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
base  metal  alloys  be  classified  into  class 
II  (performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  21666,  21607,  and  21668)  and  Ma.y  28, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
furmrr  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provi';ions.  published  elsewhere 
in  this  issue  of  the  Federal  Register- 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosm.etic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
L'.S  C.  300c.  ""1(3)))  and  under  authority 
diilegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  now  §  872,3710,  to  read  as 
follows: 

§  672.3710    Base  metal  alloy. 

(a)  Identification.  A  base  metal  alloy 
is  a  device  composed  of  a  material,  such 
as  a  mixture  of  nickel  and  chromium, 
th.it  is  used  in  the  fabrication  of  a 
custom-made  dental  device,  such  as 
porceLiin  veneer  for  a  tooth. 

(b)  Classification.  Class  II 
(perfornuince  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Ad.ministration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 


copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  "comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated  November  19. 1980, 
William  F.  Randolph, 
Acting  A.-isariatf  Conrmissio'wr  for 
Rrpulalory  .4  fain;. 
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21  CFR  Part  872 
IDocketNo.  78N-2697] 

Medical  Devices;  Classification  of 
Pantographs 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pantographs  into  class  I 
(general  controls).  FD.^  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  1.  The 
effect  of  classifying  a  device  into  class  1 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2,  1981. 
FD.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305J. 
Food  and  Drug  .\d.mini5trati0n,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-406).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
b.ickground  information  concerning  the 
de\elopment  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  pantographs: 
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movements  to  aid  in  the  construction  of 
restorative  and  prosthetic  dental 
devices.  A  marking  pen  is  attached  to 
the  lower  jaw  component  of  the  device 
and,  as  the  patient's  mouth  opens,  the 
pen  records  on  graph  paper  the  angle 

tiptvi'ppn  tVip  iinnpr  anr)  Inwpr  i'mw 


actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 


used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
m.embers'  personal  knowledge  of,  and 
clinical  exnerience  with,  retentive  and 


86036 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


1.  Identification:  A  pantograph  is  a 
device  that  is  attached  to  a  patient's 
head  and  is  used  to  duplicate  lower  jaw 
movements  to  aid  in  the  construction  of 
restorative  and  prosthetic  dental 
devices.  A  marking  pen  is  attached  to 
lie  lower  jaw  component  of  the  device 
e  id,  as  the  patient's  mouth  opens,  the 
pen  records  on  graph  paper  the  angle 
between  the  upper  and  lower  jaw. 

2.  Recommended  classification:  Class 
I  (performance  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)], 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i]. 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
iccommendation:  The  Panel 
recommends  that  pantographs  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
suffcient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 

d(  vice  should  not  be  required  to  comply 
w  th  premarket  notification  procedures, 
re;ords  and  reports  requirements,  and 
thj  good  manufacturing  practice 
re:5ulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
hralth  when  used  in  a  normal  manner 
aiid  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
bused  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  pantographs  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
pantographs  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
pantographs  be  exempted  from  section 
510{k)  of  the  act  (21  U.S.C.  360(k)),  FDA 
is  proposing  that  these  manufacturers  be 
subject  to  registration  and  device  listing 
under  section  510(a)  through  (j)  of  the 
act.  but  exempt  from  premarket 
notification  under  section  510(k)  of  the 
act  and  Subpart  E  of  Part  807  of  the 
regulations.  Under  section  510(g)(4)  of 


the  act,  the  agency  may  exempt  a 
manufacturer  from  section  510  only  if  it 
finds  that  compliance  with  this  section 
is  not  necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration 
and  listing  by  manufacturers  of 
pantographs,  the  agency  cannot  make 
the  required  finding.  To  protect  the 
public  health,  the  agency  needs  to  be 
able  to  identify  the  firms  manufacturing 
this  device  and  to  conduct  necessary 
inspections.  The  agency  has  determined, 
however,  that  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  pantographs. 
The  agency  does  not  at  this  time 
anticipate  the  premarket  approval  will 
be  required  for  this  device.  The  agency 
believes  that  the  semiananual  updating 
of  device  listing  under  section  510(j)(2) 
will  provide  FDA  will  adequate  notice 
concerning  new  products  within  this 
gpnei'ic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
pantographs  be  exempt  from  records 
and  reports  regulations  under  section 
519  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(CMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508),  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experiences  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FD.A  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  CMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirments 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  lo  the  Panel's 
recommendation  that  manufacturers  of 
pantographs  be  exempt  from  the  device 


good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)).  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180),  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  ascncy 
has  determined  that  application  of  the 
GMP  regulation,  other  then  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however.  th;)t 
manufacturers  of  pantographs  must  still 
be  required  to  comply  with  the 
complaint  file  requirements  of  §  820.198 
to  ensure  that  these  manufacturers  have 
adequate  systems  from  complaint 
investigation  and  followup.  The  agency 
also  believes  that  manufacturers  of 
pantographs  must  still  be  required  to 
comply  with  the  genera!  requiremen's 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  compla;nts 
about  product  defects,  may  deti;rmine 
whether  the  manufacturer's  corroctivf 
actions  are  adequate,  and  may 
determine  whether  the  exemption  fmm 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
clas.sification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
.  former  name.  Further  infonnation 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3730,  to  read  as 
follows: 

§  872.37^0    Pantograph. 

(a)  Identification.  A  pantograph  is  a 
device  that  is  attached  to  a  patient's 
head  and  is  used  to  duplicate  lower  jaw 
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roi(rt).  52  Sial.  1035.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  [21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  lo  amend  Part  872  in  Suiipiirt  D 
hv  adding  new  §  872.3740,  to  read  ds 


DATES:  Comments  by  M.irch  2.  1981. 
FD.'\  proposes  that  the  fina!  regulation 
based  on  tiiis  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comnu.nts  to  the 


decalcification  of  a  tooth  and  the 
development  of  dental  caries. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
rrcommendation  and  is  proposing  that 
kru(~l<-t>(  arlVipqivp  rpsin  and  tooth 
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movements  to  aid  in  the  construction  of 
restorative  and  prosthetic  dental 
devices.  A  marking  pen  is  attached  to 
the  lower  jaw  component  of  the  device 
and,  as  the  patient's  mouth  opens,  the 
pen  records  on  graph  paper  the  angle 
between  the  upper  and  lower  jaw. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

Interested  persons  may,  on  or  boioie 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  lo  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19,  19H0. 
William  F.  Randolph. 

Acting  Associate  Coinmit<.'^ii>ni'rfi>r 
fiCi;ulotory  Affairs. 

|l  K  One.  80-.198-9  Filed  12-2'Mlll  KK  iinij 
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21  CFR  Part  872 

■  Docket  No.  78N-2898I 

Medical  Devices;  Classification  of 
Retentive  and  Splinting  Pins 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  food  and  Drug 
Administration  (FD^)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  retentive  and  splinting  pins 
into  class  II  (performance  standards). 
F'DA  is  also  publishing  the 
recommendation  of  the  Denial  Dev  ice 
Classification  Panel  that  the  device  be 
classified  info  class  1  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meel 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regnlation  classifying  the  device.  These 


actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  .5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^160),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7530. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recom.mendation  regarding  the 
classification  of  retentive  and  spfinting 
pins: 

1.  Identification:  A  retentive  and 
splinting  pin  is  a  device  made  of  a 
material,  such  as  titanium,  that  is  placed 
permanently  in  a  tooth  to  provide 
retention  and  stabilization  for  a 
restoration,  such  as  a  crown,  or  to  join 
two  or  more  teeth  together. 

2.  Recommended  classification:  Class 
1  (general  controls).  The  Panel 
recommends  that  retentive  and  splinting 
pins  be  exempt  from  premarket 
notification  under  section  510(k)  of  the 
Federal  food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j[f)). 

3.  Summary  of  reasons  for 
rec:ommendation:  The  Panel 
recommends  that  retentive  and  splinting 
pins  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 


used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  retentive  and 
splinting  pins  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  .None  identified. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
retentive  and  splinting  pins  be  classified 
into  class  II  (performance  standards). 
The  properties  of  the  materials  used  to 
form  retentive  and  splinting  pins  depend 
upon  the  correct  composition  of  these 
materials.  Moreover,  retentive  and 
splinting  pins  directly  contact  oral 
tissues.  Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  lo 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  thai 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  retentive  and  spIinHng  pins  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  bul  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  pronsions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
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.-Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 

■  r'pr.tifipfl  with  ihp  Hpnrino  Plprk  .Hni  krt 


background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FD.A  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  denture  refining, 
renairir.c'.  or  reba.sing  resin  hH.ses: 


them  with  the  same  functions,  bul  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
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701(a).  52  Slat.  lOo.-i.  90  Slat.  540-546  (21 
U.S.C.  360c.  371(a)))  iind  under  aulhority 
dflegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subp;irt  D 
by  adding  new  §  872.3740,  to  read  ds 
follows: 

§  872.3740    Retentive  and  splinting  pin. 

(a)  Identification.  A  retentive  and 
pplmting  pin  is  a  device  made  of  a 
material,  such  as  titanium,  that  is  pl.i..ed 
permancnlly  in  a  tooth  to  provide 
retention  and  stabilization  for  a 
restoration,  sur.h  as  a  crown,  or  to  join 
two  of  more  teeth  together. 

(b)  Classification.  Class  II 
(performance  standaids). 

Interested  persons  may,  on  or  before 
March  2. 1981.  submit  to  the  Hearing 
Clerk  (HFA-,305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  "the  Hearing  Clerk  docket 
num.ber  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Duted:  November  19, 1980. 
William  F.  Randolph, 
Acting;  Associatu  Cununissionei  for 
Regulatory  Affairs. 

\FR  Dim    BU-  ISHJiO  Kll.'ii  \2-  a-M.  WM  ,ir.i) 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
IDocketNo.  78N-2899I 

Medical  Devices;  Classification  of 
Bracket  Adhesive  Resin  and  Tooth 
Conditioners 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classify  ing  bracket  adhesive  resin  and 
tooth  conditioners  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Devvce  Amendments  of  19"R. 


DATES:  Comments  by  March  2.  1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  piihliiation 
in  the  Fedora!  Register. 

address:  VVritt(;n  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane.  Rockviilc.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crej^ory  Singleton,  Ruieau  of  Medical 
Devices  (HKK-lOn).  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  niuposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  bracket  adhesive  resin 
and  tooih  conditi(jners: 

1.  Identification:  A  bracket  adhesive 
resin  and  tooth  conditioner  is  a  device 
com.posed  of  an  adhesive  compound  of 
polymethyl  methacrylate  that  is  used  to 
cement  an  orthodontic  bracket  to  a  tooth 
surface. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  bracket  adhesive  resin 
and  tooth  conditioners  be  classified  into 
class  II  because  the  device  contains  an 
acid  that  may  cause  decalcification  of 
the  tooth  and  the  development  of  dental 
caries  if  it  contacts  tooth  enamel.  The 
Panel  believes  that  general  controls 
alone  would  not  pro\ide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  standard. 

4.  Summary  of  data  on  wh'ch  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  ot.  and 
clinical  experience  ni'h,  the  device  in 
the  practice  of  dentistry,  and  on  the 
Guide  to  Dental  Materials  (Ref.  /), 
which  states  that  little  or  no  tissue 
reacti'in  has  been  reported  v\ith  the  use 
of  this  device. 

5.  Risks  to  health:  Decalcification:  The 
conditioner  in  the  resin  may  cause 


decalcification  of  a  tooth  and  ihe 
development  of  dental  caries. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
bracket  adhesive  resin  and  tooth 
conditioners  be  classified  into  class  II 
(performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
controls  alone  are  insufficient  to  control 
the  risks  to  health  presented  by  the 
device.  A  performance  standard  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  agency  also  believes  that  there  is 
sufficient  information  to  establish  a 
performance  standard  for  this  device 

Reference 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m., 
Monday  through  Friday. 

1.  "Guide  to  Dental  Matcriiils  Hnd 
Devices,"  Anwrican  Deutnl  As.'inriati.Jii.  pp 
143-144,  Chicago.  Illinois.  1976. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3750,  to  read  as 
follows: 

§  872.3750    Bracket  adhesive  resin  and 
tooth  conditioner. 

(a)  Identification.  A  bracket  adhesive 
rebin  and  tooth  conditioner  is  a  device 
composed  of  an  adhesive  compound  of 
polymethyl  methacrylate  that  is  used  to 
cement  an  orthodontic  bracket  to  a  tooth 
suiface. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  I  <  fore 
March  2. 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
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SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  issuing  for 

public  comment  a  proposed  regulation 

classifying  pit  and  fissure  sealants  and 

conditioners  into  class  II  (perform.ance 

standards).  FDA  is  also  publishing  the 
- j_i: -fiu^  r>nn(..l  r»  ,.i,~D 


alone  would  not  provide  sufficient 
control  over  these  characteristics.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectneness  of  the  device  and  that 

tliQrn  ic  cnfrif^ipn!  »nf^irmalinn  tn 


published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
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.Xdministration,  Rm.  4-62,  5600  Fishers 
l.ane,  Rockville,  MD  20857,  written 
comments  regarding  this  pioposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
3 ibmit  one  copy.  Com.ments  are  to  be 
fder.tified  with  the  Hearing  Clerk  docket 
!!un-,ber  found  in  brackets  in  the  heading 
of  this  document.  Received  cominients 
may  be  seen  in  the  above  office  betwei  n 
■)  a.m.  and  4  p.m.,  Monday  through 
.Prid-iy. 

U.vfd:  November  19.  1980. 
W  illiani  F.  Randolph. 
.1.  'i!>^  AssociatP  Cummissioner  for 
Ri'iiuhtury  Affairs. 

t-;  ;i  ■    a'l  ••.BHHi  f  'e'l  12-:<Miii.  b  r,  .j'r.| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[DocketNo,78N-2900l 

MedicaJ  Devices;  Classification  of 
Denture  Relining,  Repairing,  or 
Rebasing  Resin 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
,\v,r.ini^t,-atior,  (FDA)  is  issuing  ti.u 
public  com.ment  a  proposed  regulatiuii 
c'u.ssifying  denture  re!ini'':g.  repairine.  or 
ffbasing  resin  bases  into  class  II 
(performance  standards).  FD,\  is  also 
publishing  the  recommendation  uf  Ihe 
D^-ntal  Device  Class'ficution  Pane!  th.a 
tHp  device  be  classified  into  class  II.  Th.e 
effect  of  classifying  a  de\ice  into  class  II 
is  io  pTO'.  ide  for  the  futa;e  developnierf 
i(f  one  or  more  perfcrniar.ee  standards 
to  assure  the  safety  and  effectiveness  of 
ftrt:  device,  .\fter  considering  public 
comments.  FDA  will  isbiie  a  final 
reiJiilution  classifying  the  device.  These 
•'ctions  are  buing  taken  uiidnr  the 
M'  k\'^:A  Device  Amendnu:r;ts  of  19"() 
DATE:  Ccri.menis  by  MaiiJi  2,  19«1    IDA 
;  "-'pcses  that  the  final  regulation  based 
on  thi;s  proposal  becori;e  ef!"octi\e  30 
days  after  the  date  of  its  publication  in 
the  Federal  Register. 
ADDRESS:  Written  cu.'iinitr.is  lo  the 
offn  :•  of  the  Hearing  Cle:k  (HF.'\-;iu..! 
F'jod  iiiid  Drug  Administration.  Rm.  4- 
i.Z,  5600  Fishers  Lane,  Rockville.  .MI) 

FOR  FURTHER  INFORMATION  CONTACT: 

'L\''"4i'ry  Sii-.gleton.  Bureau  ot  .Mi'dii..il 
Ot  v'ces  fHFk-460).  Food  and  Drug 
Adninistration,  8757  Georgia  .Ave.. 
S;l\er  Spiing.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
Vi-.i:  Federal  Register  provities 


backg.-ound  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FD.A  advisory  committee,  made  the 
fc'lovving  recommendation  regarding  the 
cl.issification  of  denture  relining, 
repairing,  or  rebasing  resin  bases: 

1.  Identification:  A  denture  relining, 
rf^p.iiring,  or  rebasing  resin  is  a  device 
composed  of  materials,  such  as  methyl 
methacrylate.  that  is  used  to  reline  a 
dentuic  surface  that  contacts  tissue,  to 
rc[)dir  a  fractured  denture,  or  to  form  a 
new  denture  base.  This  device  is  not 
available  for  over-the-counter  (OTC) 
use. 

2.  Recom.iiended  classificiition:  Class 
I!  (performance  standa.'-ds).  The  Panel 
recommends  that  establibhing  a 
performance  standard  for  this  device  be 
a  low  p."ior.ty. 

3.  Sum.T.ary  uf  redsons  fo: 
recom.nicndation:  Ihe  Panel 
recommends  that  denture  .relining, 
repai.nng,  or  rebasing  resin  be  classified 
into  class  11  becr^use  the  chemical 
properties  of  this  device  may  cause  oral 
tissue  irritation.  Materials  used  in  the 
device  should  meet  a  generally  accepted 
satisfdcto.-y  level  of  tissue  compatibility. 
The  Panel  believtjs  that  general  controls 
al(jne  would  net  provide  sufficient 
control  over  this  characteristic.  The 
P.j.nel  believes  that  a  performance 
standa.d  vvii!  provide  reasonable 
assuiance  of  the  safety  and 
effeclivene^i  of  the  device  and  that 
'here  is  sufficient  information  to 
est.ibiish  a  stand.-^rd. 

4.  Summary  of  data  on  whi(.h  the 
recommendation  is  based:  The  panel 
based  its  recoinn^fnd.it!Gn  on  the  Pant  I 
membe.-s'  personal  kr.owledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  de."tistry. 

5.  Risks  to  health:  Tissue  irritation: 
The  macoi'.als  u.sed  in  the  device  may 
cause  oral  tissue  irritation. 

Proposed  ClassiHcation 

ID.\  i:g;ees  with  the  P<;.;iel 
recommendation  and  is  proposing  that 
denture  re!;:i:rg  repiiirin^i.  or  rebasing 
resins  be  classified  into  class  II 
(performance  standards).  FDA  believes 
that  a  performance  standard  is 
necessary  for  this  device  because 
general  cotitrols  aKiae  are  insufficient  to 
control  the  risks  to  health  presented  b.y 
the  device.  A  perfo.'-mance  standard 
ivould  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
dt'\:ce.  The  agencv  also  belie\es  that 
lht:;e  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  Afiril  23,  19.~8,  the  agency 
'.erniinated  allt)f  the  device 
cKosification  panels  and  reestablished 


them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
form.er  name.  Further  information 
reg.irding  the  device  advisory 
committees  and  list  of  their  new  names 
m.ay  be  found  in  the  preamble  to  the 
general  prov  isictis,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefcre,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a|  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  3bOc,  371{aj)l  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Com.missioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  E72  3760.  to  read  as 
follows: 

S  872.3760    Denture  relining,  repairing,  or 
rebasing  resin. 

(a)  hit-  nti'icatiun.  A  denture  relining. 
repairing,  or  rebasing  resin  is  a  device 
composed  of  m.Hterials.  such  as  a  methyl 
methacrylate.  that  is  used  to  reline  a 
denture  surf.ice  that  contacts  tissue,  to 
repair  a  fradu.-ed  denture,  or  to  form  a 
new  denture  base.  Th'S  device  is  not 
available  for  over-the-counter  (OTC) 
use. 

(b)  C!asj>ificat:on.  Class  II 
(petfoimance  standards). 

Interested  persons  may,  on  or  before 
March  2.  1981  submit  to  the  Hearing 
Clerk  (Hr..\-3051.  Food  end  Drug 
.'\dniinis;ratior,  Rm.  4-62,  5600  Fishers 
l.ane,  Rockv  ille,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitU'd,  except  that  individuals  may 
siibniit  one  copy.  Comments  are  to  be 
identiiied  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  bo  seen  in  the  above  office  between 
9  a.m  .Tnd  4  p  .m  ,  Monday  through 
Friday. 

Dated:  November  19.  1930. 

William  F.  R.indulph, 

.  \l  ::::j;  .  L.jlv  ■i.iie  Cc.'i:missionerfor 
Rc^u'atury  Affairs. 

in;  !),.•  :••>-  .a.'.:  riu.'ii  i'.-so. 8.4r. am| 

BILLING  COCE  4nO-03-M 


21  CFR  Part  872 
IDocketNo.  78N-2901 J 

Medical  Devices;  Classification  of  Pit 
and  Fissure  Sealants  and  Conditioners 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 
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<  lassifying  temporary  crown  and  bridgt 
resins  into  class  II  (perfo.-mance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  contiols] 
The  effect  of  classifvine  a  device  into 


liecause  the  Panel  believes  general 
i:ontrols  are  sufficient  to  provide 
reiisonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
htis  been  used  in  dentistry  for  many 
vears.  The  materials  used  in  the  device 
that  contact  the  hoHv  have  known  ;m,-) 


the  Federal  Register  of  May  19,  1978  (43 
FR  216(56,  21607,  and  21668)  and  Mav  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  pit  and  fissure  sealants  and 
conditioners  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
ClHSsification  Panel  that  the  device  be 
( lassified  into  class  II.  The  effect  of 
classifying  a  device  into  class  11  is  to 
provide  for  the  future  developmf^r't  of 
one  or  more  performance  standards  to 
assure  the  safety  and  cffectiver.ess  of 
the  device.  After  considering  piiLlic 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  devicn.  Theae 
iictions  are  being  taken  under  the 
Medic-il  Device  Amendments  of  \9~6. 
date:  Comments  by  March  2,  1981.  FDA 
proposes  that  the  final  rc!gula*ion  based 
on  this  proposal  become  effective  30 
di.ys  after  the  date  of  its  publiration  in 
the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
f)2,  5600  Fishers  Lane.  Rockvillc.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-^M).  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-^2"- 75.^6. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
im  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
c:Iassification  of  pit  and  fissure  sealants 
and  conditioners: 

1.  Identification:  A  pit  and  fissuie 
sealant  and  conditioner  is  a  device 
composed  of  resin,  such  as  polymethvl 
methacrylate,  that  is  used  primarily  in 
young  children  to  seal  pit  and  fissure 
depressions  (faults  in  tooth  pnanu!)  in 
the  bi!i;ig  surfaces  of  teeth  in  order  to 
prevent  ca\  ities. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  pit  and  fissure 
sealants  and  conditi.jnf-rs  be  cla<;sified 
into  class  II  because  tooth  dc!C-:'.y  may 
result  if  the  sealant  fails  to  remain  in  the 
tooth.  Materials  used  in  the  device 
should  ah^o  meet  a  generally  i:cL{-pled 
satisfactory  level  of  tii-^siie  compaiib!il!\ . 
The  Panel  believes  th.it  general  c;ontrols 


alone  would  not  provide  sufficient 
control  over  these  characteristics.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  inform.alion  to 
establish  a  perform.ance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  iis  recommendation  on  the  Panel 
member's  personal  knowledge  of,  and 
clinical  experience  with,  the  de\ice  in 
the  jiractice  of  dentistry,  and  on  review 
uf  the  literature  (Refs.  7,  2.  and  3J.  The 
literature  review  reveals  that  pit  and 
fissure  sealants  and  conditioners,  if 
applied  to  areas  without  caries,  are  safe 
and  eff<  c;tive. 

5.  Risks  to  healih;  (a)  Tooth  decay; 
Acid  etchant  (removal  of  tooth  enamel 
coating  to  enhance  resin  bonding)  may 
cause  decalcification  of  tooth  enamel 
and  lead  to  tooth  dccav 

(b)  .Adverse  tissue  reaction:  If  the 
materials  in  the  device  are  not 
biocompatible,  the  patient  may  h.ive  an 
adverse  tissui?  reaction. 

Proposed  Classification 

FDA  agrees  vMih  the  Panel 
recommendation  and  is  proposing  that 
pit  and  fissure  sealants  and  conditioners 
be  classified  into  class  II  (performanc« 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  genera!  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
peiformance  standard  would  piovide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

References 

'i'hc  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  per.sons  from  9  a.m.  to  4  p.m.. 
Monday  through  Frida\'. 

1.  "Pit  tind  Fissure  Spjilants."  C:,M,n(Jl  on 
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2.  Rock.  \V.  P..  A.  R.  Bailey,  nnd  R.  .M. 
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Patholci:y.  3:224-231,  1974. 

3.  Hiincli'In.an.  S.  L.  M.  G.  Buoiiucorc.  P.  C 
S(.houtn.  "Progress  Report  on  the  F-ffni;!  of  a 
Fissiue  Saaiant  on  Barleria  in  Denial  Caries. ' 
loiinial  of  the  Auw:  Uiin  Dtr,t,:l  Afsm  U:lion. 
07:1189-1191,  1973. 

On  April  28,  1978,  the  agency 
tei  minated  all  of  the  device 
{.lassifir.ition  panels  and  reestablished 
Ihcm  with  the  same  functions,  but  with 
new  na.nes  and  a  new  structure.  KiDA 


published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  pream.ble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register., 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat,  1055,  90  Stat.  540-546  (21 
U,S.C.  3f)0c.  371(a)))  and  under  authorily 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  U 
by  adding  new  §  872.3765.  to  read  as 
follows: 

§  872.3765    Pit  and  fissure  sealant  and 
conditioner. 

(a)  Identification.  A  base  pit  and 
fissure  sealant  and  conditioner  is  a 
dc\ice  composed  of  resin,  such  as 
polymethylmethacrylate,  that  is  used 
primarily  in  young  children  to  sea!  pit 
find  fissures  depre'^-sions  (faults  in  tooth 
enamel)  in  the  biting  surfaces  uf  leeth  in 
order  to  prevent  cavities. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Dnig 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
subm.itted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket" 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dijied:  November  19,  1980. 
U'illiam  F.  Randolph, 
.•\rl.'i:g  .'{r;scin!ato  Commissioner  for 
Rcjiulatory  Affairs. 

|l  K  1)(H    «(V  .TOm:^  rl.d  12-2^f  f.l>  B  JS  .imj 
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21  CFR  Part  872 
(Docket  No.  78N-29021 

Medical  Devices;  Classification  of 
Temporary  Crown  and  Bridge  Resins 

AGENCY:  Food  and  Drug  .A.l-iinistration, 
action:  Proposed  Rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issul:.^  for 
public  ,';on-.niunt  a  proposed  regulation 
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(performance  standards).  P'DA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 

/..I'lcpirt-inn  •!  Hr»\*irp  intn  r1;^s«;  M  is  lo 


has  Inon  u.sed  in  dentistry  for  many 
yeius.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
de\ice  should  not  be  required  to  comply 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elswhere 
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I  lassifying  temporary  crown  and  bridge 
resins  into  class  II  (perfo.-mance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls) 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  X\\v 
siTety  and  effectiveness  of  the  de\ice, 
'I  he  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  dev  ice  mei-i 
only  the  general  controls  applicable  lo 
jII  devices.  After  considering  public 
coin.men's,  FDA  will  issue  a  final 
ti'gu'ation  classifying  the  dc  ictt.  These 
Mi.tiijns  are  being  taken  under  the 
Mt  dical  Devices  Amendments  of  i97fi 
DATES:  Comments  by  March  2,  19H1, 
\0.\  proposes  that  the  final  regulation 
l;;sed  en  tliis  proposal  become  effective 
30  daj<  aftjr  the  date  of  it:,  publication 
in  the  Federal  Register. 
ADDRESS:  Written  conmients  lo  the 
office  of  the  Hearing  Clerk  (I  IFA-30.'d, 
Food  and  Drug  Administration,  Rm,  4- 
ij2.  .5600  Fisher  Lane.  Rockvi'le.  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT: 

G.-t-;,-:  ry  Singleton,  Bureau  of  Med'cal 
Devices  (HFK-460),  Food  and  Drug 
Ad"!inistration,  8757  Georgia  .\ve.. 
S;lver  Spring.  MD  20910.  301-427-75.:ir. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  uf 
t'le  Federal  Register  provides 
f-.:rkground  information  concerning  the 
c'e^elopment  of  the  proposed  regulation. 
'i  he  Dental  Device  Classification  Panel. 
Hu  FD.A  adivisory  commiliee,  m;:d((  the 
following  recommendation  regarding  the 
classification  of  tem.porary  crown  and 
nridge  resins: 

1.  Identification:  A  ten:porary  and 
{>rii!>.;i!  resin  is  a  devic  ccmi: pencil  uf  .i 
r.i'i'ilal,  such  as 

(:r.!nu;thy!methacryldte.  that  is  usi'd  lo 
t  uike  a  temporary  prothesis,  such,  as  a 
crtiwa  or  bridge.  The  ten^pnrary 
prjihesis  is  used  until  a  pc-rmanenl 
£es'' ^ration  is  fabricated. 

2.  Recom.mended  cliissifi.:.!tiori:  Cla.ss 
5  i general  controls).  The  Panel 
rt'CL'ni'nends  that  temporary  croun  and 
L;:dge  resins  be  exempt  from  lecoids 
c.jid  reports  requirements  uruhr  scfctioii 
519  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U,S.C.  3601)  and  the 
good  manufacturing  practice  reguhition 
under  section  520(f)  of  the  act  (21  li.SC, 
5G0j  (fj). 

3.  Summary  of  reasons  for 
f^'commendation:  The  Panel 
ifctmimends  that  temporary  ctowii  and 
bridge  resins  be  classified  into  class  I 


because  the  Panel  believes  general 
controls  are  sufficient  to  provide 
reiisonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
h;is  been  used  in  dentistry  for  many 
\ears.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
£md  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
hea'th  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
rec  ommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
p:trnbers'  personal  knowledge  of,  and 
{:li:.ic<il  experience  with,  temporary 
crown  and  bridge  resins  in  the  practic:e 
C'f  dentistry, 

5,  Risks  to  he,ilth:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
temporary  crown  and  bridge  resins  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
nuiterials  used  to  form  temporary  crown 
and  bridge  resins  depend  upon  the 
propt  r  composition  of  these  materials. 
Moreover,  temporary  crown  and  bridge 
resins  directly  contact  oral  tissues. 
Altering  the  composition  of  the 
rTV:i*erials  used  in  the  device  or 
cont<in:':notion  of  the  materials  with 
other  substances  m:iy  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
l)eli(;ves  thai  a  performanf:e  standard  is 
neccessary  for  this  device  because 
gi  '-.iMul  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  periorm.ance  standard 
would  provide  reasonable  assurance  of 
ti.e  safety  and  effectiveness  of  the 
device.  The  agenc>  also  believes  thai 
there  is  sufficient  information  to 
establish  a  perforniiince  standard  for 
this  device. 

i3e.':;:use  the  agency  has  determined 
that  temporary  crown  and  bridge  resi.'is 
should  be  classified  into  class  II  rather 
th.-.n  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
tl'is  d;  vice  be  exempt  from  the  recoids 
iind  reports  requirements  under  section 
519  and  the  good  manufacturing  practice 
rt  gulation  under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
ti! minated  all  of  the  de\  ice 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  na.'^ies  and  a  new  structure.  FDA 
pubiibhcd  notices  of  these  changes  in 


the  Federal  Register  of  May  19,  1978  (43 
FR  216(56,  216G7.  and  21668)  and  May  26. 
197B  (43  FR  22B72  and  22673).  This 
proposed  classification  regulation 
idc:ntifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  na.mes 
may  be  found  in  the  pieamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  c.-m\.  Cosme'ic  .\c.\.  (sees.  513. 
701(a),  52  Stat.  10.>5.  90  Stat.  540-546  (21 
L'.S  C.  360c,  371[a;))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Pc.it  872  in  Subpart  D 
by  adding  neu  §  P.72  3770,  to  read  as 
fo'lows: 

§  872.3770    Temporary  crown  and  bridge 
resin. 

(a)  liirntificat'OP.  A  temporary  crown 
and  bridge  resin  is  a  device  composed  of 
a  m.a'erial.  such  as  polymethjl- 
fiiethac^ylate.  that  is  used  to  make  a 
tempor.iry  p'-cthesis,  such  as  a  crown  or 
bridge.  The  tem.porary  prothesis  is  used 
until  a  permanent  restoration  is 
fabricated, 

(b)  C:ass"ication.  Class  II 
(;)erforma:-.ce  standards). 

Interested  persons  may.  on  or  before 
Marth  2,  1981  submit  to  the  Hearing 
Cleik  (Hl'.V.iOS!.  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockwlle,  MD  20857,  written 
comments  legarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
subm.itted.  except  th.it  individuals  may 
submit  one  copy.  Com.ments  are  to  be 
identified  v\ith  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  headi-rg 
of  this  docun:ent.  Rpcei\ed  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Mondaylhrough 
Fridav. 


n.iti 


il>  r  H'.  1980 


Wiili.im  r.  Randolph, 

Ai  n-i};  Associatii  Commissioner  for 

Rfi:.:lutory  Affairs. 

\<  K  lk.<    Ml-  iWiM  Kltd  l.:-a>-f)<l  B  4S  .im| 
BILLING  CODE  411(M)3-M 


21  CFR  Part  872 
(Docket  No.  78N-2904I 

Medical  Devices;  Classification  of  Root 
Canal  Posts 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Ad.mlnistration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  root  canal  posts  into  class  II 
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the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  geneial  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifvinq  the 


the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  lo  undue  risks  to 
hciilth  when  used  in  a  normal  manner 
and  for  the  purpose  recomm.ended. 
4.  Summarv  of  data  on  which  the 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(al,  52  Stat.  1055.  90  Stat.  540-.54G  (21 
U.S.C.  3G0c.  3ri(a]))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Diuss 
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(performance  standard.s).  P'DA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  1 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  genera!  controls 
applicable  to  all  devices,  .vfter 
considering  public  commirnts.  FD.-\  -.vill 
issue  a  final  regulation  ( lassifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  .Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comm'mts  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockvilie.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  root  canal  posts: 

1.  Identification:  A  root  canal  post  is  a 
metal  device  tb«t  is  cemented  into  the 
root  canal  of  a  tooth  to  stabilize  and 
support  a  restoration. 

2.  Recommended  classificatic  n:  ('lass 
I  (general  controls].  The  Panel 
recommends  that  root  canal  posts  be 
exempt  from  premarket  notificati.m 
under  section  510(1<)  of  tiic  Fedcr.-il  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  und'T  section  5111  if  t!:e 
act  (21  U.S  C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  art  (21  U.S.C. 

36nj;n). 

3.  Summary  of  rea'^ont  for 
recommendation:  The  Panel 
recommends  tha'  root  canal  pus's  bs 
classified  into  class  1  because  the  Pane] 
believes  that  general  control?  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 


has  Incn  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
accf'ptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
de\ice  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
i\v\  ice  that  presents  no  undue  risks  to 
healih  when  used  in  a  normal  manner 
.:nd  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
riT'immendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
membe'-s'  personal  knowledge  of,  and 
clinical  experience  with,  root  canal 
posts  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recomimendation  and  is  proposing  that 
root  canal  posts  be  classified  into  class 
II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
root  canal  posts  depend  upon  the 
correct  composition  of  these  materials. 
Moreover,  root  canal  posts  directly 
contact  oral  tissues.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  pro\  ide  reasonable 
assurance  of  the  safety  and 
effeciiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  dfterniined 
that  root  canal  pests  shouki  i'C 
classified  into  class  I!  ralhtr  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
P.ir.el  recommendation  that  this  device 
be  exempt  fi;..-m  the  prema-ket 
notification  procedu'cs  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  ar.t. 

On  April  2>^  19~H.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  imd  a  new  structure.  FD.A, 
piibli.shed  no'ires  c''  these  changes  in 
the  Federal  Rej^isler  of  May  19,  1978  (43 
FR  21 666.  21667,  2nd  2168)  and  -May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elswhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3810,  to  read  as 
folio  v.'s: 

§  872.3810    Root  canal  post. 

(a)  Identification.  A  root  canal  post  is 
a  metal  device  that  is  cemented  into  the 
root  canal  of  a  tooth  to  stabilize  and 
support  a  restoration. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
com.ments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Datfd:  November  19.  19B0 
William  F.  Randolph, 
:\cli.'ii;  .A-i.soiintv  Coniiuissioiwr  for 
f{,'yulatiiry.\''h!;rs. 

11  K  U'li    Bli-.i'<.'Ui.-  1  .I'll  I-:-2«-«0-  H4,-)  ,im| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
(Docket  No.  78N-29051 

Medical  Devices;  Classification  of  Root 
Canal  Filling  Resins 
agency:  Food  and  Drug  Admini,«t;  aiion. 
ACTION:  Proposed  rule. ^. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  root  canal  filling  resins  into 
class  11  (performance  standard.s).  FD.'X  is 
also  publishin.g  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  cla.ss  1 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
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tlrvice.  These  actions  are  being  t;iken 
iMuler  the  Medical  Device  Amendments 
01  1976. 

DATES:  Comments  by  March  2.  I'lHl. 
I  i).\  proposes  that  the  final  regulation 

I,  .cii.-l  rin  thlc  nrrinn<;;il  hprome  effectivf! 


4.  Snmni.'.ry  of  data  on  which  the 
ri'coniint'ndation  is  based:  The  P;inel 
based  its  recommendation  on  thi;  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  endodontic 
paper  points  in  the  practice  of  dentistry. 


Commissioner  of  Food  and  Drugs 
pioposes  to  amend  Part  872  in  Subpart  U 
by  adding  new  §  872.3830,  to  read  as 
follows: 

§  872.3830    Endodontic  paper  point. 

f..l   l,l,,,,i :H.r,t!,,n    A  n  pmldflnntic. 
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the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  geneial  conlro'.s 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comm.entb  by  March  2.  1981. 
FDA  proposes  that  the  final  ieguli;t:on 
based  on  tliis  proposal  iiccoine  eifective 
30  days  after  the  dale  of  its  publication 
in  the  Federal  Register.         , 
ADDRESS:  Written  comments  to  the 
office  of  the  .Mea:ing  Clerk  (HFA-305). 
Food  anc  Drug  Administration,  Rm.  4- 
62.  obOO  Fihheis  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-r5;iB. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  prov  ides 
background  information  concerning  the 
development  of  the  prop.'ised  regulation. 
The  Dental  Device  ClassiHcation  P.inel, 
an  FDA  advisory  co.mmittee,  made  the 
following  recoinm.endation  regarding  the 
classification  of  root  canal  filling  resins: 

1.  Identification:  A  root  Ciinal  filling 
resin  is  a  device  composed  of  a  mateiuil, 
such  as  methyl  methacrylale.  that  is 
used  during  endodontic  theri'.py  to  tiil 
the  root  canal  of  a  tooth. 

2.  Recommenc'ed  c.lassificatio:!:  Class 
1  (general  cort:ois).  The  Panel 
recommends  that  root  canal  filling 
resins  be  exempt  from  premaiket 
notification  under  section  310(k)  of  the 
Federal  Food.  Drug,  and  Cosmetic  /\ct 
(21  U.S.C.  36U(kl).  records  ,:nd  rppo:ts 
requirements  under  section  519  of  the 
act  (21  U.S.C.  3i.'0i).  and  the  good 
manufacturing  practice  regulation  u:-'.di'r 
:iectic.n  52n(f]  of  the  act  (21  l.'.S.C. 
3601(0). 

3.  Summary  of  reason.s  ior 
reconnnendation:  The  Panel 
recommends  that  root  can.i!  'illiiij; 
resins  be  classified  into  class  I  bt'cause 
the  Panel  believes  that  general  controls 
are  sufficient  to  prcivide  reasonal'le 
assurance  of  the  safety  and 
effectiveness  of  die  device,  'this  dov  ice 
has  been  used  in  dentistry  foi  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 


(he  good  manufacturing  practice 
rt^guh.tion  because  this  is  a  simple 
device  that  presents  to  undue  risks  to 
heiilth  when  used  in  a  normal  manner 
.ind  for  the  purpose  recomm.ended. 

4.  Sunimary  of  data  on  which  the 
rc(.ommendation  is  based:  The  P.inel 
bas(  d  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  root  canal 
filling  resins  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FD.-\  disagrees  with  the  Panel 
lecommendation  and  is  proposing  that 
root  canal  filling  resins  be  classified  into 
class  il  (performance  stanJajds).  The 
properties  of  the  materials  used  to  form 
loot  canal  filling  resins  depend  upon  the 
correct  composition  of  these  materials. 
Moreover,  root  canal  filling  resins 
directly  contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  p;it;ent  unnecessarily  at  risk.  The 
agency  believ  es  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insD.^ficicnt  to  control  the  risks  to  health 
piescnted  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effec  ti\  eness  of  the  de\  ice.  The  agency 
also  l.u  lievps  that  there  is  sufficient 
infort!;.iiion  to  establish  a  i>erformanco 
standard  for  this  device. 

Bet.ause  the  agency  has  deter''- '..i-d 
that  root  canal  filling  resins  sho.ild  be 
classified  into  class  U  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Pane!  reccn  me:-idation  that  this  device 
be  exempt  from  the  premaiket 
notification  procedures  under  section 
alofk),  the  records  and  reports 
recjuiicments  under  section  519.  and  the 
good  manufactaiing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28,  19"8,  the  agency 
terminaled  all  of  the  device 
classification  panels  and  reestablished 
t'lem  with  the  sam.e  functions,  but  with 
new  natries  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21iibD.  21G67,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  nam.es 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 


Therefore,  under  the  Federal  Food. 
Diug.  and  Cosmetic  .^ct  (sees.  513. 
701(al.  52  Stat.  1055.  90  Stat.  540- .540  (21 
U.S.C.  3bOc.  3ri(a)]j  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subp,i:t  D 
by  adding  new  §  872.3820.  to  read  as 
follows: 

!?  872.3820    Root  cana!  Oiling  resin. 

(a)  hit-ii:,':...at:an.  A  root  canal  filling 
icsm  is  a  device  composed  of  material, 
such  as  mpfliyimethr-crylate.  that  is  used 
during  endodontic  therapv  to  fill  the  root 
canal  of  a  tooth, 

(b)  C!ass:fic.ation.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
.March  2, 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
.Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
f  onmients  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comnumts 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m  .  Monday  through 
Friday. 

Dated:  .\ov  p:ii!>pr  19  1980. 

William  F.  Randolph, 

Acting  Associate  Co.'7:')us.si,iner  for 
f!fi:iilatcry  A I  fairs. 

irF  noc   80-3''W.l,  Rti'd  12~SS-M.  S.4S  Ills) 
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21  CFR  Part  872 
IDocketNo.  78N-29061 

Medical  Devices;  Classification  of 
Endodontic  Paper  Points 

agency:  Feed  and  Drug  .Adminisli.iiion. 
ACTION:  Piuposed  rule. 

summary:  The  Food  and  Drug 
Ai!n:;nistralion  (FD.A)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  endodontic  paper  points  into 
class  I!  (performance  standards).  FD.-\  is 
also  publishir.a  the  recommendation  of 
the  Dentid  Device  Classification  Panel 
that  the  device  be  classified  into  cLiss  I 
(general  controls).  The  effect  of 
classifying  a  de\  ice  into  class  II  is  to 
pri'v  ide  for  the  future  development  of 
one  or  m.ore  peiformance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
dev  ice  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
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based  on  this  pujp.isal  bicome  effective 
30  days  after  llie  date  of  its  pnMiration 
in  the  Federal  Resistor. 
ADDRESS:  VViitt'jn  co.mments  to  the 


if  the  Hearing  Cleik  (HFA-.'iOo). 


(,fii 

Food  and  Drug  .Administration.  Rm.  4- 
fi9  ^r„'in  Pull,.. >;  I  :inn  D.i,  L,  01,^  \in 


Proposed  Classification 

FD.'\  disHprces  with  the  Panel's 
rern".unendat;on  and  is  proposing  'hat 
endodontic  silver  points  be  classified 
into  class  li  ('performance  standards). 
The  properties  cf  the  materials  used  to 


;  C72.3840    endodontic  silver  point. 

(a)  la'e.'iiificatior:.  An  endodo.-.iic 
Silver  point  is  a  device  rti.ide  of  silver 
that  is'used  during  endodontic  therapy 
tu  fill  permanently  the  root  canal  of  a 
tooth. 


86044 


Federal  Register  /  Vol.  43.  No.  251   /  Tuosdciy.  Ueceniber  30.  1980  /  Proposed  Rules 


tii'vice.  These  actions  are  being  liiken 
iMu'.cr  the  Medical  Device  Amendnients 
(i:  197Fi. 

DATES:  Comments  by  March  '1.  l'M\. 
I  i).\  proposes  that  the  final  regulation 
li.isfid  on  this  proposal  become  effective 
3<\  days  after  the  date  of  its  publication 
ifi  'he  Federal  Register. 
ADDRESS:  Written  comments  to  ihe 
c!fi.-e  of  the  Hearing  Clerk  (1IKA-3U5). 
l-'Uid  and  Drug  Administration,  Rin.  4- 
I-:.  ."COO  Fishers  Lane.  Rockville,  MD 

FOR  FUHTHER  INFORMATION  CONTACT: 

C^'.-yiiiy  Singleton.  Bureau  of  Medical 
!)-■>. ;.  i's  (FlFK-ifiO).  Food  and  Diug 
.A.::i!!r-!str:i!ion.  8"57  Georgia  .•\\e., 
S  '  ■.,■:■  Spring.  MD  20910.  301-427-7,^)  u, 
SUPPLEMENTARY  INFORMATION: 

i'jnel  Recommendation 

.\  p-oposal  elsewhere  in  t^ns  I'.si.c  nl 
(    ■  federal  Register  prcvidi  s 
I     '  kiiround  inform.ation  concmur.g  tht' 
(:    \  flopinent  of  the  proposed  rc;.:'.:latiun 
■]  ;.<■  Der-tal  Device  Classificalion  Panel. 
..[t  [DA  advisory  (.onunittee.  ni.ide  the 
r.llowing  reconimendations  regarding 
?:■'•  c'.issfication  of  endodontic  [lapcr 

(         »'•*'.;■ 
»  .... 

1.  identification:  A  ended mtit.  p  iper 
1    ,  ::t  is  a  device  made  (if  p.ipci'  itiat  is 
I,-.  'i\  during  endodij;iti(:  th-.  ;■:-.;  v  to  diy, 
c;  ajipiy  n'.edicitinn  U'.,  >s.c  :iii)t  (..in.d  of 
.1  to.i'H 

1.  Recommended  f  !i..->:sif'c.iitiu-v  Class 
I  ;^.  ne'al  contr(.!s).  The  Panel 
(•  i.i)e:mends  that  this  dan  it  e  '"•  s-Kempt 
t.  ira  premarket  notification  piiM.edurcs 
under  section  510(kl  of  t'^.,'  FediTal  Fond. 
!i!:i'--   ,.^^.1  Cos.Teiic  Ai;t  Ul  I'S  C, 
'  r;;k  :V  lecoid-s  anil  i<-',H)i  S 
r  '  |i.lrf  ments  under  section  j!'-)  of  the 
;\i.i  (21  U  S.C.  MOl).  ;ind  the  gt)od 
CMCufacturing  practice  regulation  ander 
v-tion  .520! f]  of  the  act  (21  U  S  C. 
:;'-,.)UfJl. 

;.  S;ini:-i.iry  of  reasons  loi 
r    '  •.r-nt'.er.dation:  The  i'an.-l 
r'   :''ri:mends  that  endodontic  paper 
(.ii.an's  ije  classified  in'o  c'.iss  I  lu'car.se 
the  Panfd  believes  th.it  ge;-j  i.d  cMiilroU 
iiri;  sufficient  to  provide  reah..'^.d)lc 
-issurance  of  the  safe'v  and 
effectiveness  of  the  devit .'.  lin  ^  dtvK  e 
!.  :s  bien  used  in  dentistry  for  ni.,;!y 
■.  .■  K's.  The  materials  usetl  in  the  devu.e 
tl;.!'  contact  the  body  !ku  e  known  and 
.ici.rplable  prop{Tt:es.  The  [\ir-."i 
l..'l'i-\es  that  manufacture: s  of  tiii.s 
(■c.  ice  should  not  be  requiieti  to  comply 
u;'h  premarket  notificat'on  prof.edures. 
(fi  ords  and  reports  requirements  and 
li'.e  good  manufacturing  practice 
regulation  because  this  is  ;i  simple 
c'e;ice  that  presents  no  undue  risks  to 
health  when  used  in  a  norm.d  manner 
aiu!  for  the  purpose  reconiniended. 


4.  Sntnm.'.ry  of  data  on  uhich  the 
recommendation  is  based:  The  P:inel 
based  its  recommendation  on  the  ['anel 
members'  peisonal  knowledge  of.  and 
clinicrd  experience  with,  endodontic 
p.iper  points  in  the  practice  of  dentistry. 

5.  Risks  to  health:  .\onn  identified 

Proposed  Classification 

FDA  disagrees  vvith  the  P.inel's 
ncornmenviation  and  is  proposing  that 
endodontic  paper  points  be  classilied 
into  chiss  11  (performance  standards). 
1  he  properties  of  the  materials  used  to 
form  enaodontic  paper  points  depend 
i;[-.on  the  proper  composition  of  these 
r:.iterials.  Moreover,  endodontic  paper 
points  dirccdy  contact  oral  tissue. 
.Altering  the  composition  of  the 
nuiterlals  used  in  the  device  or 
contamination  of  the  materials  v\  ilh 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  p.itient 
unnecessarily  at  risk.  The  agency 
believes  that  a  pt^rformance  sta.:jil.i!d  is 
necessary  for  this  device  becau.-^e 
general  controls  alone  are  in-,uffi(.iei.l  to 
control  the  risks  to  health  presented  bv 
Ihe  device.  A  performance  standard 
would  provide  reasonable  assurance  i! 
the  safety  and  effectiveness  >>[  Ihe 
device.  The  agency  also  believes  th.a 
there  is  sufficient  information  to 
establish  a  peiformance  standard  for 
this  device 

Because  the  agency  has  determined 
that  endodontic  paper  points  should  be 
classified  into  class  II  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
P.'Pel  recommendation  that  this  device 
lie  exempt  from  the  pierna.-kel 
ii.jtification  procedures  under  section 
510fk),  Ihe  records  and  reports 
requirements  under  section  519,  and  '!  c 
pood  manufacturing  practice  regulation 
under.section  520(f)  of  th.e  act. 

On  April  28.  1978.  the  agency 
terminated  all  of  the  device 
classificatioa  panels  and  reestablished 
them  with  the  same  functions.  bDi  with 
new  names  and  a  new  structure.  1  DA 
[uibhshed  notices  of  these  changes  in 
tl:e  federal  Register  of  May  19.  W7H  (43 
IK  2M)()6.  2lR()7,  nnd  21Cfi8)  and  May  26, 
rr!i  (43  FR  22672  and  22673).  'Ihis 
proposed  classification  legui.ition 
identifies  each  device  panel  bv  the 
former  name.  Further  inform;i'i'in 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  pre:imble  to  the 
g<'ner<il  pro\isions.  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosm.etic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
I'SC.  360c.  371(a)))  and  under  authority 
deleg.ited  to  him  (21  CFR  5.1).  the 


Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  S  072.3H30,  to  read  as 
follows: 

§  872.3830     Endodontic  paper  point. 

(a)  klmiliticatiu/i.  An  endodontic 
p;tper  point  is  a  device  made  of  paper 
that  is  used  during  endontic  therapy  to 
dry,  or  apply  medication  to,  the  root 
c.inal  of  a  tooth. 

(b)  Clw^si'icuiion.  Class  II 
(p(  riormance  standards). 

biterested  perp(jn3  niiiy.  on  or  befoie 
March  2,  1981  submit  to  ihe  Hearing 
Clerk  (1  IFA-3()5).  Food  and  Drug 
Administiation.  Rm..  4-62.  5(W0  Fishers 
bare,  Rockville.  .MD  20B57,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  thiit  individuals  .m.ay 
submit  one  copy.  Comments  are  to  be 
id'^ntified  with  tl'.e  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
(1  this  docvmient.  Received  comments 
n:av  be  si:en  in  the  above  office  between 
9  a.m.  and  4  p  ni  .  Monday  through 
F'i(li,> 

n.er.i    N..vr. ;';,:!   HI.  IW.O. 
\\  iHi.un  r.  Randolph, 
,1        ,'  I  ;.•../,  . i. .'e  Conimisshiierfor 
H,'i',ulatuiy  .\l*'uirs. 
II  H  |]i.,   Hik  .r«..;r  1  .:.•(!  \i  !!.i-i<tt.&.Vt*n'.\ 
eil-LiNG  CODE  Ji:0-J)-M 


21  CfR  Part  872 

I  Docket  No.  7oN-2907| 

Medical  Devices,  Classification  of 
Endodontic  SiKer  Pom's 


AGlNCY: 


lA  and  Dr*;,^  .Administ'ation. 


ACTION":  Pri:posed  rule. 


SUMMARY:  The  I'rod  and  Drag 
AJn    iiistration  (tTT-X)  is  issuins  for 
public  comment  a  proposed  regalalio:i 
classifying  endodontic  sil'.er  points  into 
class  li  (performance  siandard.s).  FDA  is 
a!  .1)  ;'ub!ish:ng  tiie  rr:(.:ommendation  ot 
t!:f  i:)en!-il  Devive  Classification  Panel 
thai  'Ih-  device  to  be  classified  into  class 
!  (gem  :.il  (  otitrols).  The  effect  of 
ch'ssiiving  a  device  into  class  I!  is  to 
p,-o\ide  for  the  future  development  ot 
one  er  mere  perf  .'rmance  standards  to 
a-s.-ia e  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  chtss  I  is  to  require  that  the 
devicie  meet  on!>  the  general  controls 
applir.able  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  ihc 
device.  These  actions  are  being  taken 
under  t!:e  Medic. d  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FD.A  proposes  that  the  final  regulation 
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ADDRESS:  Written  comments  to  the 
o:fve  of  the  Hearing  Clerk  (1  lF.-\-.i05), 
Fd'jd  and  Drag  .Adminisiialion  Rm.  4- 
ti.:,  ''(iOO  Fishers  Lane.  Rockvili".  MD 

2'ih.;.7. 


Proposed  Classification 

ri3.\  disLigrees  with  the  I'.inel 
recommendation  and  is  pioposing  that 
gutta  percha  be  classified  into  (lass  11 
(performance  standards).  The  pioperties 

..r  .u„  _..i„_;,.l..  ..inA  ^,^  F.,rm  n.iM  . 


certain  tropical  trees  that  is  used  to  fill 
Ihe  root  canal  of  a  tooth,  The  gutta 
perch,!  is  softened  by  heat  and  inserted 
inlo  the  root  canal,  where  it  hardens  as 
it  rixils, 

(1))  C'usiiifu:L:!iu:].  Class  II 


Fedf 


ed  Pules 
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based  on  this  proposal  become  effective 
30  da;s  after  Ih.e  date  of  its  publication 
in.  the  Fcdeial  Rc;]is!er. 
ADDRESS:  \\  :  'ten  comments  to  the 
(ai.e    1  the  Hearing  Clerk  {HFA-305). 
Food  and  Drag  Adm.inistration.  Rm.  4- 
62.  Mr.Vi  Fit;h'"s  Lane.  Ro(.k\i!lc.  MD 
2003", 

FOR  FURTHER  INrORMAKGN  CONTACT: 

Cre^jiiiv  Siagl.'ton.  bi.;:...u  ci  MediC.il 
Devices  iiiFK-460).  Food  and  Drug 
Administratiim,  8757  Georgia  \\^\. 
SiUcr  Spr.ng.  MD  2il9!0.  301-4j:--r5.ai. 
SUPPLEMENTARY  iri.-On.'.IATION: 

Panel  Recommendation 

A  propos.d  ei';e'.\h!rre  in  this  issue  cf 
the  Federal  Register  provides 
background  inform>ition  concerning  ibo 
development  of  the  porposed  regulatien. 
The  Dental  Device  Classification  Pane!, 
an  F"D.'\  advisory  committee,  made  the 
following  reromniendation  regarding  the 
classiiication  of  endorlonlic  si!\er 
poiiits: 

1.  Ideniificatiim:  An  endod.ontic  si!\er 
point  is  a  device  made  of  silver  that  is 
used  during  endodontic  theratiy  to  fill 
permanently  the  root  ccn-il  of  a  tooth. 

2.  Recommended  classification:  Cla.s 
I  (general  cor.trols).  The  Pan. ! 
recommends  that  this  device  lie  e\em;)l 
from  premaiket  notification  iimhT 
section  5in(k)  of  the  Fi  '.!'-ral  Food.  Dn.g, 
and  Cosmetic  Act  (21  U.S.C.  3r.0(k)). 
records  and  repoils  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  maniifacturing  pra(  lice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  endodontic  silver 
points  hie  classified  into  class  I  because 
the  P.inel  believes  that  general  controls 
are  st.'ficient  to  provide  reasonable 
as;>i;rance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  Ihe  body  have  kaoun  lind 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  tliis 
device  should  no!  be  required  to  comply 
with  premarket  ratification  procedures, 
records  and  reports  reqairemenis.  and 
the  good  manufi.cturing  practice 
regulation  because  ihij  is  a  simple 
device  that  presents  no  undue  :isks  to 
health  when  used  in  a  normal  m^-nncr 
and  for  the  purpose  recom.r.er.ded. 

4.  S-.mn-.ary  of  d;i!u  on  which  the 
recommendation  is  based:  Tht;  Panel 
b.ised  its  recommendaiion  on  Ihe  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  endodontic 
silver  points  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Xone  identibed. 


Proposed  Clat'-.i.^ication 

FD.'X  disagrees  with  the  Panel's 

recommendation  and  is  proposing  that 
endodordic  silver  points  be  classified 
into  class  W  (performance  standards). 
The  properties  cf  the  materials  used  to 
form  endodontic  silver  points  depend 
ujion  the  proper  composition  of  these 
materials.  Moreover,  eridodjntic  siher 
points  directly  contact  oral  tissue. 
Alterting  the  composition  of  the 
n:atorials  used  in  the  dcv  ice  or 
ciuitamination  of  tl-,c  rriaterials  with 
other  substances  niay  cause  adver-e 
tissue  reacuons.  thus  placing  the  pt;Ment 
unnecessarily  at  nsk.  Ihe  agenc\ 
bclie\es  that  a  perfo.'-mance  stand.:  d  is 
nt.'c  s^jry  for  this  device  because 
general  control<;  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reason.ib'e  assurance  of 
the  safety  and  ef.fectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
es'.d'iish  a  performance  standaj'd  for 
tiiis  de\  ice. 

Because  thi>  agency  has  deterncred 
that  endodontic  silver  points  shou'd  be 
classified  into  class  II  rather  than  i  'ass 
I.  the  agencv  is  not  rcq  lired  to  pi:l'!:sh  a 
reguiaiicn  adopting  or  "ejecting  tiie 
Panel  recommendation  that  this  d.  \ice 
be  exer-pt  from  th.e  premarket 
notification  procedures  v.rAcx  se.,t;on 
510(k).  the  records  and  r-:ports 
requirements  under  section  519.  and  the 
good  ir.anufaciuriiig  prn^.tice  regiiia'Inn 
under  section  520(fj  of  the  act. 

On  April  28.  1978.  the  agency 
terminated  aii  of  the  device 
classification  panels  and  recstablishid 
them  with  the  same  functions,  but  w  ith 
new  names  ard  a  new  sii  ucture.  FDA 
published  notices  of  these  ch.ingos  in 
the  Fedaral  Register  of  May  13,  19'8  (43 
FR  21C66.  21667.  and  2166.s"t  and  Mav  26, 
1978  (43  FR  22672  and  22673).  This 
prcjposed  classification  regulation 
identifie.5  each  device  pynel  by  the 
former  name.  Further  infornaticn 
regardir'!  In?  device  advisory 
committees  and  list  of  their  new  names 
may  be  f-nind  in  the  preamble  to  the 
general  provisions,  published  eisevvhcre 
in  ih-s  issao  of  the  Federal  Register. 

Thc:ef,.;re.  under  ihe  Federal  F'ood. 
dug,  and  Cosmetic  Act  (sees.  513. 
701  (a).  52  Stat.  1055.  90  St.if.  540-546  (21 
U.S.C.  360c,  37i(a)))  and  under  ;!;!th..'rity 
delegated  to  hi.m  (21  CFR  5.1).  the 
Conimissioner  of  Food  and  Dni^s 
proposes  to  amend  Part  872  in  Subpa.-t  D 
by  adding  new  §  87.2.3840,  to  n-  id  as 
follows: 


5  £72.3340     fTndodo.-.'.ic  silver  point, 

(a)  lueriufiCiJiion.  An  endodo.'.tic 
silver  point  is  a  device  made  of  silver 
that  isused  during  endodontic  therapy 
tu  fill  permanently  the  root  canal  of  a 
tocUh. 

(b)  C!ass;ficatjGn.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2.  1981.  svibmi!  tuthe  He::r;rg 
Clerk  (HFA-3051.  Food  e.-.d  Drug 
Administration.  Rm  4-62.  5600  Fisl-ers 
Lane.  Rockviiie.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
(  opit^s  of  any  c.imments  are  to  be 
siibm.itled,  except  that  individuals  mav 
sabmiit  one  copy.  Comments  are  to  be 
identified  wiiii  the  Hearing  Clc;k  docket 
number  found  in  brarkcts  in  the  h.;  ading 
of  tb'S  document.  Received  comments 
m:iy  be  seen  in  the  abt^ve  office  between 
9  am.  and  4  p,.m  .  Mondav  th.ro::ch 
Friday. 

Dati'.i:  \ovr:-ihf:r  19.  WM. 
William  F.  Randolph, 
.■li  l,-ni^  As>\n  utiti  Commissioner  for 
ni'l^iiiatory-  Affairs. 

.n:  ■!  .,    m--  1,.,:.  I    ,  •  :;-;(j_8ii  n,45  .,ni| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

(Docket  No.  7SN-2906] 

N'adlcal  Devices;  Classification  of 
Guita  Perc>"a 

AGf:\CY:  I  ood  and  Drug  .^dminislralion. 
ACTION:  i^cnosed  r'.;!e. 


SUKiMAKV:  The  Food  and  Drug 
Ad:':.;i;..':  jtion  ll-"D/\)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  gutta  percha  into  class  II 
(perfoi.mance  standard.^'  ?D.\  is  i   -o 
publishing  the  rccomnendaticn  of  U\e 
Dental  De\  ice  Classification  Paiiel  that 
Ihe  device  be  classified  into  class  I 
(g.-^nera!  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  mere  peiformance  stand.. rds  to 
as.surs  the  s;=feiy  and  effectiveness  of 
Ihc  device.  The  effect  of  classify  i'lg  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  ail  devices.  After 
ccnsidering  public  comments.  FD.\  will 
issue  a  final  legulation  classifying  Ihc 
device.  Those  actions  are  being  '..ken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2.  1J81. 
I'DA  proposes  th.d  the  final  reg^dation 
based  on  this  proposal  become  elfective 
;;;>  days  attei  Ih.e  dute  ol  its  pubiii  .iiion 
in  the  Federal  Register. 
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FOR  FURTHER  mFORMATION  CONTACT: 

s  Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INPORMATION: 


standards).  The  agency  believes  that 
endodontic  stabilizing  splints  should  be 
considered  implants,  because  they  are 
designed  to  be  placed  within  the  tissues 
of  the  human  body  and  remain  for  an 
indefinite  period  of  time.  The  agency 


committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
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ADDRESS:  Written  cimmcnls  \v  thr 
(itfic.e  of  the  Hearing  Clerk  (1  llA-JOo). 
Fdoil  and  Drug  Adminisliatidii,  Rrn.  4- 
ti.!,  'fiiKJ  Fishers  Lane,  Rock\i!lt'.  MD 

F0«  FURTHER  INFORMATION  CONTACT: 

Cri'Uijrv  Sir.-Icton,  Bu.-e  \.j  oF  Medic:al 
Dcvirt  s  (HFK-IGO).  Food  and  Dnm 
Administration,  8757  Georgia  .Ave., 
Si'.i"^  Spring.  MD  21)910.  ,(131-127-7536, 
SUPPLEMENTARY  INFORMATION: 

I'.inel  Rccommenduiion 

\  proposal  elsewhere  in  ihis  issue  o! 
■'.'■  Federal  Register  proviJi  s 
ii.il. kqroand  information  concerning  the 
(■' vt  '.upment  of  the  proposed  regulation 
'■ 'it:  Dental  Device  Classiiicatinn  Panel. 
,   •  !'DA  advisory  committee,  made  the 
♦i.i'-i'.vintj  recommendation  rey.irtlin';  thf 
I !  -ssification  of  giitta  perch. i: 

I,  Identification:  Gutta  percha  is  a 
d>n:(:e  made  from  coagulated  sap  of 
;    -lain  tropical  trees  that  is  useil  durir.g 
eadi-dontic  therapy  to  f;'il  the  lout  Ciinal 
«.■*'  a  todth.  The  gutta  percha  i.s  softened 
b\  hecit  and  inserted  into  the  luut  c.inal. 
V. ''-It:  it  hardens  as  it  cools. 

J.  Kecorimcnded  classifici-.tinn:  Cl.iss 
{  f'^enifral  controls),  'Ihe  Pa;.fl 
ri.':ornmends  th^:!  gutta  percha  !).• 
exempt  from  premarket  notification 
under  section  510(k)  of  the  Federal  WuhI 
Drug,  and  Cosmeiic  .A.ct  (21  U.S.C. 
;iM)(!-:)),  r-^cords  and  le;;  irt- 
r:.:iuirements  under  section  319  ol  ihe 
iirt  (21  U.S.C.  3rM)i),  „:id  du  uood 
ni.inufactu.ir.g  prac  lic.c  n  ..{liirition  under 
set  lion  r)2i)(n  of  the  acl  (21  U.S.C 
:!t.i!jin), 

'.  SuniiM.iry  of  (easi.ns  foi 
jrconimendation:  The  Panel 
fi'r  Diumends  th.d  gutta  percha  he 
classified  into  cla.ss  I  because  the  l\.nei 
lielieves  th.it  geneial  controls  arc 
sutf'cient  to  provide  reason.dtle 
a-iiurance  of  the  safety  and 
e;:' itivi  ness  (if  the  device,  1  his  device 
r.  ;s  lij'cn  used  in  dentistry  for  many 
v  .'s.  The  materi.ils  used  in  the  device 
t'lii!  t:ontact  the  body  h.ive  kiunvn  and 
a'teptable  properties.  The  Panel 
b.'iievf  s  th.it  manufacturers  of  this 
deviee  should  not  be  required  to  co:nply 
i\'  h  prem.-.rki.t  notification  procedures, 
records  and  reports  requirements,  and 
thf  yond  manufacturing  prac'ice 
r>  ;4:il.ition  beciuse  this  is  a  simple 
device  that  presents  no  undue  risks  to 
I.e.dlh  vviien  used  in  a  normal  niinner 
,ind  Fur  the  purpose  recommended.. 

4.  Simmary  of  data  on  which  the 
re:  (;.Timendation  is  ba&eil:  Tin;  Panel 
i.  ;sed  its  recommend. ition  on  the  ['anel 
r-.embeis'  personal  knowledge  of.  and 
c:linical  experience  with,  gutta  peitha  in 
the  practice  of  dentistry. 

o.  Risks  to  health:  None  identdied. 


Proposed  Classification 

l'D.\  disagrees  with  &.v  I'lucl 
rccummendution  <Tnd  is  pioposing  that 
gutta  peicha  be  classified  into  (.lass  II 
(performance  standards).  The  properties 
of  the  materials  used  to  form  gutta 
percha  depend  upon  the  correct 
composition  of  these  materials. 
Mureovcr.  gutta  percha  directly  contacts 
oral  tissues.  Altering  the  composition  of 
the  materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  lit-ks  to  health  presented  by 
Pie  device.  A  perfiirm.ance  standard 
would  provide  reasonable  assurance  of 
the  safety  nnd  effectiveness  of  the 
device.  The  agimcy  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
tliis  device. 

Because  the  agency  has  determined 
that  gutta  percha  should  be  classified 
into  class  II  rather  then  class  1,  the 
agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
5  IO(k).  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(0  of  the  act. 
On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  ivith  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  chi^nges  in 
the  Federal  Register  of  May  l^i.  1978  (4r! 
FR  2!ii(;(i.  2 1  fit)/,  and  2Ui6«]  and  M.iy  20. 
vrs  (4.1  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  oanel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federa.i  Food, 
Drug,  and  Cosmetic  Act  (sees.  51,3, 
701(a).  ,52  Slat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  audionty 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
liy  adding  new  §  872.38,50.  to  rca.d  .is 
follows: 

J  672.3850    Gutta  perctia. 

(a)  hlaUilicatioii.  Gutta  percha  is  a 
device  made  from  coagulated  sap  of 


certain  tropical  trees  that  is  used  to  fill 
the  root  canal  ot  a  tooth.  The  gutta 
perch.i  is  softened  by  heat  and  inserted 
into  the  root  can.il.  where  it  hardens  as 
il  ccuils. 

(li)  CVa5s-/'/(.c'.'/t'.-/.  Class  11 
(performance  standards). 

Interested  persons  may.  cm  or  before 
Mart.h  2.  I'lBl.  si.bmit  to  the  Hearing 
Clerk  (IiFA-305).  Food  end  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
I.,ine.  Rockville.  MD  20857,  wiitten 
comments  regarding  this  proposal.  Four 
copic-s  of  any  comments  are  to  be; 
sulimitted,  exrert  that  indi\  iduals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  diis  doca;iH)iit.  Received  comments 
may  be  seen  in  the  above  office  between 
<f  a.m.  and  4  p.m..  Monday  through 
Fiid.iy. 

D.itcd:  .\.)V,'niluT  If).  19B(). 
William  F,  R.indolph, 
Aclin:^  Assucui/f  Commissioner  for 
Itt'^^nkitory  A  ffaiifi. 

|l  K  I)       ',"    ■  I'.  • '  '        :  '-    :''  NC  8:4')  dtril 
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21  CFR  Part  872 
IDocketNo.  78N-29091 

Medical  Devices;  Classification  of 
Endodontic  Stabilizing  Splints 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  ProDosed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comm.ent  a  proposed  regulation 
classifying  endodontic  stabilizing  splints 
into  class  11  (performance  standards). 
FDA  i.-;  also  publishing  ihe 
recoaim.end:iticn  of  the  Dental  De\  ice 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of  die 
chissifying  a  device  inio  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  perform.mce  standards  to 
assure  the  safely  and  effectiveness  of 
the  device.  After  considef-ing  public 
comments.  FDA  will  issue  a  linal 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  197U. 
DATES:  Comments  by  M.irch  2.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  d.ays  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-30.5), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 


FOR  FURTHER  MFORIVIATION  CONTACT: 

s  Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  ihe 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  endodontic  stabilizing 
splints. 

1.  Identification:  An  endodontic 
stabilizing  splint  is  a  device  m.ade  of  a 
material  such  as  titanium  that  is  used  to 
stabilize  a  tooth  by  inserting  the  device 
through  the  root  canal  and  into  the 
upper  or  lower  jaw  bone. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  high  priority. 

3.  Summai-^'  of  reasons  for 
recommendation:  The  Panel 
recommends  that  endodontic  stabilizing 
splints  be  classified  into  class  II  because 
improperly  constructed  devices  may 
cause  infection  or  adverse  tissue 
reactions.  Materials  used  in  the  device 
should  meet  a  generally  accepted 
satisfactory  level  of  tissue  compatibility. 
The  panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  slandaid. 

4.  Summary  of  d.ita  on  which  the 
recommendation  is  b.ised:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  de\  ice  in 
the  practice  of  dentistiy. 

5.  Risks  to  health:  (a)  Infection:  If  the 
device  cannot  be  properly  sterilized, 
postsurgical  infection  may  occur,  (b] 
Fracture  of  the  root:  If  f.uilty  materi.als 
are  used  to  construct  the  device,  th.e 
stabilizing  splini  could  break  within  tlie 
root  canal,  causing  fr.ictui  e  of  the 
tooth's  loot  and  possible  infection,  (c) 
Adverse  tissue  reaction:  If  the  materials 
used  in  construction  of  the  device  are 
not  biocompatible,  the  patient  may  have 
an  adverse  tissue  reaction. 

Proposed  Classification 

IDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
endodontic  stabilizing  splints  be 
classified  into  class  II  (performance 


standards).  The  agency  believes  that 
endodontic  stabilizing  splints  should  be 
considered  implants,  because  they  are 
designed  to  be  placed  within  the  tissues 
of  the  human  body  and  remain  for  an 
indefinite  period  of  time.  The  agency 
believes  that,  although  the  device  is  an 
implant,  premarket  approval  is  not 
necessary  to  assure  the  safety  and 
effectiveness  of  the  device.  Strock  and 
Strock  (Ref.  1]  report  a  method  for 
increasing  the  stability  of  anterior  teeth, 
the  roots  of  which  were  shortened  or 
amputated  by  disease.  After  the  pulp 
and  granulation  tissue  have  been 
removed  from  a  tooth,  a  vitallium  or 
tantalum  rod  is  inserted  through  the 
crown  and  into  the  root.  Regeneration  of 
bone  occurs  around  the  end  of  the  rod, 
increasing  the  stability  of  the  tooth. 
Linkovv.  et  al.  (Ref.  2]  state  that  there  is 
substantial  radiographic  evidence  that 
endodontic  implants  are  well  tolerated 
by  tissue  and  that  bone  regeneration 
occurs  around  the  implant.  According  to 
Linkow,  because  endodontic  implants 
are  completely  imbedded  in  tissue  and 
do  not  protrude  into  the  oral  cavity, 
there  is  no  danger  of  infection  or 
irritation  from  chemical  reactions 
caused  by  substances  in  the  mouth.  FDA 
believes  that  a  performance  standard  is 
nc c;essary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  lie  seen  by 
inleiesied  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 

1  Strock,  A.,  and  M.  Strock.  miithod  of 
RiMnforremcnl  for  Piilploss  Anterior  Teeih. 
/ojriialofOrn/Sinyen.  1 :2.=;2-2.")5.  19-43. 

2.  Linkow.  L  1  .  and  R.  Cherechme. 
"Theories  and  Tiichnique.'^  of  Oral 
Iir.pl, int'jloo\."  Chapti'i  13.  pp.  ,")H(>-,">9:j.  1974. 

On  April  28.  1978.  the  agency 
tormin.ited  all  of  the  device 
classification  panels  and  reest.ablished 
them,  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  F'DA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  [43 
FR  21666.  21667.  and  21663)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  pane!  by  the 
former  name.  Further  information 
regarding  the  device  advisory 


committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  P'ederal  Food. 
Drug,  and  Cosmetic  .►\ct  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3890,  to  read  as 
follows: 

§872.3890    Endodontic  stabilizing  splint. 

(a)  Identification.  An  endodontic 
stabilizing  splint  is  a  device  made  of  a 
material  such  as  titanium  that  is  used  to 
stabilize  a  tooth  by  inserting  Ihe  device 
through  the  root  canal  and  into  the 
upper  or  lower  jaw  bone. 

(b)  Classification.  Class  III 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  he.iding 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

DatPci:  N'ovemhpr  19.  1980. 
William  F.  Randolph, 
Ai  titif!  Associate  Comwi.ssioner  for 
/?.'  ytilutory  Affairs. 

IIR  Out  Bi)-.i<:si.'(l  Filici  IJ-.N-fci).  a.40  jm| 
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21  CFR  Part  872 

IDocketNo.  78N-29101 

Medical  Devices;  Classification  of 
Posterior  Artificial  Teeth  With  Metal 
Inserts 


AGENCY:  Food  and  Drug  .^dminis!! 
ACTION:  Proposed  rule. 


tion. 


SUMMARY:  The  Food  and  Di  ug 
Adn;;nistration  (FD.A)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  posterior  artificial  teeth  with 
metal  inserts  into  class  II  (performance 
standards).  FD.A.  is  also  publishing  the 
rec  omniendation  of  the  Dent.d  Device 
Classification  Panel  that  the  dev  ice  be 
classified  into  class  I  (general  controls). 
The  effei:t  of  classifying  a  device  into 
class  II  is  to  provide  for  Ihe  future 
development  of  one  or  more 
performance  standards  to  assure  the 
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s  :feH  and  effectiveness  of  the  device. 
'i  he  effect  of  classifying  .i  device  into 
clasf,  I  is  to  require  that  the  device  meet 
only  the  general  controls  aj/plicable  to 
all  dc'.ices.  After  considering  public 
comments,  FDA  will  issue  a  final 


Panel  believes  that  manufacture  rs  of 
this  device  should  not  be  required  to 
comply  with  premarket  notification 
procedures,  reco.''ds  and  reports 
requirements,  and  the  good 
manufacturing  practice  regulation 


identifies  each  device  panel  by  the 
former  name.  Further  information 
rei;arding  the  device  advisory 
committees  and  list  of  their  new  names 
muy  be  found  in  the  preamble  to  the 
general  provisions  publi':hed  elseh-vere 
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^f  it,  ,  v^ 


r^.I    Vf.. 


Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 


effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 


the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
reeardine  the  device  advisorv 
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s  :f.'t\  ;ind  effortivent'bs  of  ihc  du'.  ::;c-. 
'ilr  ..iTect  of  c'.ass'.fyms  .i  c.pvic.e  into 
ciciss  I  is  (o  reqiiire  that  tho  tirivice  meet 
only  the  genorai  coritrols  j;i['iicabie  to 
ill!  devices.  After  considering  p'.ibiic 
(  inniisnts,  FUA  will  issue  a  fihal 
r-'qiil;l  on  dasjiivir.f;  the  device.  These 
arlions  arc  bein^  t  ,ken  under  the 
N?i  J!i  aj  Device  Amendments  of  1976 
ccrr'.:  -:  runimmfs  by  March  2,  1981. 
i  U,\  i:uposes  thai  the  finnl  rogiiiation 
b-;.-.'-d  o;i  this  propos;il  beconie  eiiettive 
:iO  days  nftei'  ihe  d,i!e  of  its  publication 
ill  the  redeiai  Register. 
A-joRESb.  Written  comments  to  the 
CrtiLt  of  the  i!e;irir.g  Cierk  (HFA-lor;). 
]'■_■•■<[  uni  DrjK  Adminisiralior.  Rm.  4- 
(\2.  5600  Fishers  Lane.  Rockvillc.  MD 
■y)i\7u. 

POn  FUHTHIR  ISf^^  JRWA^ICN  CONTACT: 

(Ire-^')iy  Rintilctin,  p.iirnau  .  JXtuJiCfi' 
iJ'vicc's  (ii!'K-4B0)  Food  and  Uiug 
A'Jminibtration  8"57  Georgia  Ave  . 
S:!vcr  Sprinr.  N'D  2()9!r).  ?'•  1-4 ■17-7336. 
SuFr4,t.M!lNTARV  INFORM 4TiON: 
r...it'l  Re'-oT-rnindjiion 

.\  p-'irosa!  ;'iso%-.here  in  this  issue  of 
ihi   Fednial  R'^gi-.tcr  provides 
lM(,k_iu;.rid  ir'.forr;-'..3tion  concerning  Ihe 
(U-Vt;!op:-;er,l  of  the  proposed  regulation. 
'Ihe  [}f:rita!  Devit t  Ch'ssificadon  Panel, 
ai:  FDA  advisory  „on"!niiltee.  rr.adr>  the 
fnlkjwing  reconi.  M'ndatio:i  rpg-'rdip.g  the 
( i.i.^.sfication  p'  pc.slerior  artificial  lee'.h 
\v:'h  mot.il  in?erts; 

1.  Idositification:  \  pjstcnor  arl'^icial 
ton'h  '.vi'h  metal  insi.rf  is  ;;  pcrcelaar 
ci.'-.-i.  i:  v.rh  a  metf^l  i;v'.ert  ;'idt  is  \ised  to 
(■.■i.l,!ro  a  ri;,iu.'-a!  tuoth.  The  d"vi-.e  Is 
.\\[  .';';in!  to  su.Tcur.ding  te:   h  by  a 
liMii^t'  an>i  provides  holh  3n 

imp;,-\-  ■r\or,t  i~i  dpi'paranne  and  a 
ii;ni;:io;ial  occiu.sio;!  (bite)  which 
iiiproves  chewing  ability. 

2.  Recommer-ded  classification;  Cl.iss 
I  (ueneral  controls].  The  Panel 
f-iorrm-.ends  that  this  device  be  e,\en-^pt 
fiom  prerr.arkel  notification  andcr 
section  510(k)  of  liie  Federa!  Food,  Drug, 
and  Cosmetic  Act  fZl  U.S  C.  3G0ik!). 
Tccnids  and  reporlb  rcq-iirements  under 
SI''  tion  519  .jf  the  act  (21  U.S.C.  SWi), 
and  the  good  manufscturing  practice 

1.  g'llation  under  520[f)  of  the  act  (21 
Li.S.C.  3C0j(n)- 

3.  Si'mmary  of  reasons  for 
remniincndufion:  The  Panel 
recomrnrndi  that  posierior  artificial 
Iceth  with  metal  tn^ierts  be  classiHeJ 
in'o  ilas.-i  I  heraese  thcPanel  bcli^vrs 
that  ginerr.!  controls  are  sufficii::)!  io 
pTA'ide  n.asonable  assurance  of  tiit: 
t„d"ety  .and  effectiveness  of  the  device. 
This  device  has  been  used  in  dentistry 
for  rnany  ycr.s.  The  Tiaterial-;  useJ  in 
Ihe  device  that  contact  the  body  hav  e 
k;i"vva  and  accepiable  pr'-pprlins.  The 


Panel  believes  that  manufacture  ri  of 
this  device  should  not  be  required  to 
comply  with  premarket  notification 
procedures,  rccurdo  and  reports 
requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  iir.due  risks  to  health  when 
used  in  a  norn.al  m.2nner  and  for  the 
pai'pose  recommended. 

4.  Snmmaiy  of  data  on  which  the 
rr.cc.-.imsndation  is  based:  The  Panel 
based  its  recommendation  on  ths  Panel 
mcnil.-ers'  porsor.al  knowledge  of,  and 
ciinicol  expefience  with,  posterior 
artificial  teeth  with  rnr-tal  inserts  in  the 
practice  of  deatislfy. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 

recommendation  and  is  proposing  that 
posterior  artificial  teeth  wilh  metal 
inverts  be  clasaified  into  class  I! 
(performance  standards).  The  proporti(:S 
of  the  materials  used  to  form  posterior 
artificial  teeth  with  metal  inset ',.s  depcid 
upon  the  correct  composition  of  these 
materials.  Moreover,  posterior  artificial 
teeth  with  metal  inserts  directly  contact 
oral  tissues.  Altering  the  composition  of 
the  matf-.-ials  used  in  the  device  or 
contamination  of  the  m.ateriais  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  stand.'ird  is 
ncc(;s.-;ary  for  this  device  because 
general  conirol.s  alone  arc  insufficient  to 
control  the  risks  to  li{;alth  presented  by 
the  device.  A  performance  standard 
wccld  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Eecaise  the  agency  has  determine  I 
that  poslcruir  artificial  teeth  vviih  nieud 
inserts  should  be  classified  into  class  II 
nidier  than  class  I,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  exempt  from  Ihe 
premarket  notification  proceduics  under 
section  510(k),  the  records  and  reports 
reqaiiciiients  under  section  519.  and  the 
jjood  manefai-.tu-ing  practice  regulation 
under  section  EJiOiO  of  the  act. 

On  April  28,  1973,  the  agrncy 
teiminated  all  of  the  device 
dassincation  panels  and  rseslnbli-ht^d 
Ihem  with  the  same  functions,  but  with 
new  names  and  a  new  .structure.  FDA 
published  notices  of  these  cbang'^s  in 
i"':e  Federal  Register  -.fMay  19. 1973  (43 
FR  21065.  216r.7.  *.:;d  21668)  end  May  2R, 
1970  (43  }'R  22672  and  22673).  This 
proposed  classification  Regulation 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
ccmmitteos  ard  list  of  their  new  uaii.es 
m;y  be  found  in  tne  preanibh?  to  the 
general  provisions  publi';h.;d  clbehnerc 
in  this  issue  of  the  Federal  "f  5;ibtci. 

'I  hctfore.  und-'jr  the  Federal  Food. 
Drug,  and  Cosrr.etic  Act  (sees.  513. 
70T(a),  52  Slat.  1055.  90  Slat.  540-54G  (21 
U.S.C.  380c.  r)71[ai)l  end  under  authority 
delegated  to  him  (21  CFR  5  1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Pat  t  872  in  Subpart  D 
by  adding  new  §  872.3000,  to  read  as 
fiiUon  s: 

t;  872.  jTO    PCitc'Or  art  a.;::,!  tocVi  v-i'-h 
ne'.i!  iuijcrt. 

(a)  fJcatfficatJcn.  A  po.'.terior  artificial 
tooth  with  a  metal  insert  is  a  porcelain 
device  with  metal  insert  thai  is  u^."d  to 
replace  a  natural  tooth.  The  deviLO  is 
attarheil  to  surrounding  tKcth  by  a 
bridge  and  provides  both  an 
improvement  in  appearance  and  a 
functitmal  occlusion  (bite)  vvliich 
improves  chewing  abililv. 

(b)  Clnssific'jtion.  Class  11 
(performance  standards). 

Interested  persons  may,  on  or  befure 
March  2. 1931,  submit  to  the  Hearing 
Clerk  (HF.^-SOa),  Food  ana  Drug 
A..Vui.iii;tiaiion,  Km.  4-(.;.2.  ?600  Fishers 
Lani;,  Rockvi-le.  MD  20H57,  vvntten 
com.n-xnts  regarding  this  prcpos.i!.  l':ii.r 
copies  of  any  comments  are  to  be 
siiL'vittcd,  except  thai  individuals  a-.ay 
suL-nit  one  copy.  Cominents  are  tu  be 
idctitified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
ni.iy  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Moe.d ay  through 
Friday. 

nated:Nove:T,!icr  l^i,  IHiiO. 
Wil'iiim  F.  Randolph. 
Acting .  Xin.cvlc ■oComm  'ss ioiwr  h t 
Rp^ulnlory  Affairs. 

liR'tm    li(>-)"'i--'l  rif.l  !2--n-(10:a:-l.';.im| 
BILLING  CODE  4110-03-M 


2:  C'rn  Pari  372 
lOocKv!  No.  7&N-2911I 

M?d-c?l  Devices;  Cias-;:ficati.T;i  of 
Saoki.ng  and  racing  for  Artiricial  Tceih 

jJGE'JCY:  Food  h-.d  Drug  Administration. 
action:  Proposed  rule.       ^^ 

summary:  T1-.2  Food  and  Diug 
Ad-niaiouation  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  backing  and  facing  for 
ailifici'al  tii 'h  into  class  11  (perlor.-.iance 
standards)  F'J.\  is  also  publishi-^^  the 
recoaiaif-nd.i'i..!n  of  the  Dental  Di  .  ce 
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classifying  porcelain  teeth  into  class  11 
(performance  standards).  FD.A  is  also 
pidilishing  the  recommendation  of  the 
Dent.il  Device  Classihcation  Panel  that 
the  device  be  classified  into  class  11    I'hc 
elfec.t  of  classifv  ina  a  device  into  cl.iss  II 


the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
ii'.formation  to  establisli  a  perfoiniance 
standard. 

4.  Summary  of  data  on  v\hi(:h  the 
recommendation  is  based;  The  Panef 


Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subp.irt  D 
by  a.dding  new  §  672.3920,  to  read  as 
follows: 

§  872.3920    Procelain  teeth. 

f.il  fr!,:nlifuuli\  n.  A  porcelain  tooth  is 
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Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
ail  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  Proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.-4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classfication  of  backing  and  facing  for 
artificial  teeth: 

1.  Identification;  A  backing  and  facing 
for  an  arthHcial  tooth  is  a  device  used  in 
the  fabrica'ic-n  of  a  fixed  or  removable 
dental  appliance,  such  as  a  crown  or 
bridge.  The  backing,  which  is  made  of 
gold,  is  aUached  to  the  dental  appliance 
and  supports  the  tooth-colored  facing, 
which  is  made  of  porcelain  or  phi.?tic. 

2.  Recommended  <  iassificution;  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  An  (21  U.S.C.  SGOik)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  3e0i), 
and  the  good  manufacturing  practice 
regulation  under  section  520ifj  of  ihc  act 
(21  U.S.C.  36(ij{f)). 

3.  Sunur.ary  of  rea.sons  for 
recctnn.endation:  The  Panel 
recommends  that  backing  and  facing  for 
artificial  teeth  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 


effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  backing  and 
facing  for  artificial  teeth  in  the  practice 
of  dentistry. 

5.  Risk  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
backing  and  facing  for  artificial  teeth  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  backing  and 
facing  for  artificial  teeth  depend  upon 
the  proper  composition  of  these 
materials.  Moreover,  backing  and  facing 
for  artificial  teeth  directly  contact  oral 
tissue.  Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  miay  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  perfoiniance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  msufficient  to 
control  the  risks  to  health  presented  by 
the  device,  A  performance  standaid 
would  provide  reasonable  assurance  of 
the  safe'iv  and  efiectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  inforr:.~.tion  to 
establish  a  performanc  standard  for 
this  device. 

Recause  the  a22ncy  has  deterniined 
that  backing  and  facing  for  artificial 
teeth  should  be  classified  into  cldss  11 
rathe :  than  class  I.  the  agency  is  not 
rcqu  red  to  publish  a  regulation  adopting 
o!  r.  jecting  the  Panel  recommendation 
tha    diis  device  be  exem.pt  fiom  ihe 
pr;  market  notification  procedures  under 
s.'i  tion  5in(k).  the  records  and  reports 
re    uiiements  under  section  51"  and  the 
go  )d  manufaclanng  practice  leguititiun 
un  ler  section  520(f]  of  the  act. 

tin  April  28. 1978,  the  agency 
ten  linated  all  of  the  device 
ciabsification  panels  and  reestablished 
then  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
pub'rshed  notices  of  these  changes  in 


the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat,  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  C 
by  adding  new  §  872.3910,  to  read  as 
follows: 

§  872.3910    Backing  and  facing  for  artificial 
teeth. 

(a)  Identification.  A  backing  and 
facing  for  an  artificial  tooth  is  a  device 
used  in  the  fabrication  of  a  fixed  or 
removable  dental  appliance,  such  as  a 
crown  or  bridge.  The  backing,  which  is 
made  of  gold,  is  attached  to  the  dental 
appliance  and  supports  the  tooth- 
colored  facing,  which  is  made  of 
porcelain  or  plastic. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  befoie 
March  2. 1981.  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this. proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Cierk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  Novcrrhnr  19.  1980. 
William  F.  Randolpti, 

At  !!iig  .Ass.-icjo'.e  Ccnuni.'isidiierfof 
Regulatory  Affairs. 

[1"R  Doc  ;;:)-.■)!«!):  Vi'.'jd  12-2'»-Wj  8  45  -ir.)| 
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21  CFR  Part  872 
[Docket  No.  78N-29121 

Medica!  Devices.  Classification  of 
Porcelain  Teeth 

AGENCY:  Food  and  Drug.  Adniinislration. 
ACTION  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
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address:  Written  comments  to  the 

office  of  the  Hearing  Clerk  (HF.V305). 

Food  and  Drug  Administration.  Rm.  4- 

62,  5600  Fishers  Lane.  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

GreQorv  Sinelcton.  Bu.reau  jf  Nied^cal 


insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  woule  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficie:;! 
information  to  establi-^h  a  nerforti.ince 


21  CFR  Part  872 

{Docket  No.  76N-3027] 

Medical  Devices;  Classification  of 
Endodontic  Broaches 
agency:  Food  and  Drug  .Administra.tion, 
action:  Proposed  rule. 
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chissifying  porcelain  teeth  into  clas.s  il 
(performance  standards).  FDA  is  also 
piihlishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  ih.i! 
the  device  be  classified  into  t.lass  II    The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  devclopmenl 
of  one  or  more  performance  stand. nds 
to  cK^Kure  the  safety  and  effectivem'ss  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
r-.^nlation  classifying  the  device.  These 
a:  tions  are  being  taken  uni!'-'i  the 
Medic. d  Device  Amendmi.'r.is  nf  ig7b, 
DATES:  Comments  by  Marrh  2.  1981, 
FDA  [.lopnses  Ihaf  the  final  rcgulution 
based  on  th-s  propos.al  bccom.e  effective 
30  days  after  the  date  of  its  pu^:^:aMon 
in  the  Federal  Register. 
ADDRESS:  Written  conim.ents  to  tlu; 
oifice  of  the  I  learing  Clerk  fi  IF.A-JO:)), 
Food  and  Drug  Adminis'r.iiiun,  Rni  4-6J, 
fi'KlO  Fishers  Lane,  Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
C'.ie'-;ory  Singleton,  Buiea  i  of  Nu'l!;.  il 
Devices  (HFK-460),  Food  and  Drug 
Ailministralion,  8757  Georgia  .Ave.. 
Silver  Spring,  MD  20910,  301-l.:7-7,i:ii). 
SUPPLEMENTARY  INFORMATION: 
I'ariel  Reromniendalioii 

A  pioposal  elsewhere  in  this  i.ssue  oi 
the  Federal  Register  providis 
l.Mckuround  information  concerning  the 
(le\(-l)pment  of  the  proposed  regulation. 
'1  b"  Den'uii  Device  Classification  Panel. 
,  -I  I'D  A  advisory  committee,  made  the 
l.jllouirig  recom.mendation  regarding  the 
c'  ii-s.f'.,  ,ition  of  porcel.im  leetli: 

1,  I'.ii  ritirication:  .-\  pcrcel.iin  tooth  is  h 
dev  ice  m:.de  of  porcelain  powder  for 


Mine 


d  'ise  th.it  13  used  in  the 


cons'r-iction  of  both  fixed  and 
removable  p.'-nslhese.^.  suf  h  as  crowns 
and  partial  denturf-s. 

2.  Recommended  classification:  Cla.ss 
il  (performance  standards).  The  Panel 
recommends  that  esiublishing  a 
pi'tform::nce  standard  fur  this  device  be 
a  low  priority. 

'  3,  Summary  of  reasons  for 
recommendation:  The  Panel 
n commends  that  porcelcdn  teeth  1)R 
cl  issificd  into  das':  !I  because  tlie 
mti'erials  u:sed  in  llie  device  shoiild  meet 
a  generally  accepted  satisfactory  level 
of  ti'jsue  compatibility.  In  addition,  tho 
tli.oresc'rg  agents  in  the  poiccluin 
cuwder  for  clinical  use  that  is  used  to 
make  the  porcelain  teeih  may  contain 
i.idioactivc  components  which  decay. 
resulting  in  the  production  of  prosthetic 
ot'vicrs  that  emit  readiation.  The  Panel 
bflieves  that  gcnfral  controls  alone 
would  not  provide  sufficient  control 
(>ver  these  characteristics.  The  Panel 
I'.dieves  that  a  performance  standard 
would  provide  reasonable  assurance  of 


the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  perform.mce 
standard. 

4.  Summary  of  data  on  v\hich  the 
recommendation  is  based;  The  Pancf 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  the  dciir e  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Exposure  to 
radiation:  The  patient  may  be  exposed 
to  radiation  emitted  by  fluorescent 
agents  in  the  porcelain  by  prothesos 
made  from  porcelain  powder  for  clinicrd 
use  that  contains  radioactive 
ingredients,  fb)  Adverse  tissue  ie,.(  lioir 
If  the  mateiials  used  in  the  constiuclion 
of  the  device  are  not  biocompatibh.',  the 
patient  may  have  an  adverse  lissue 
re.iction. 

Froposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
porcelain  teeth  be  classified  into  class  II 
(performance  standards).  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  liv 
the  device.  Exposure  of  surrounding 
tissue  to  the  ionizing  radiation  emiitc'd 
by  radioactive  material  that  may  be 
present  in  dental  products  fabricated 
from  porcelain  powder  for  clinical  use 
may  result  in  acute  tissue  damage,  if  the 
radiation  is  sufficiently  intense,  or  in 
neoplastic  (abnormal)  changes,  if 
radiation  is  chronically  received  at 
lower  levels.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  perfo;-inance  standard  for 
lliis  device. 

On  April  28,  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
iheai  with  the  seme  functions,  but  with 
ntw  names  and  a  new  structure.  FD  \ 
published  notices  of  these  changes  '-i 
the  Federal  Register  of  May  19, 1978  1 43 
FR  21t>'5'j,  Zlbt'j?.  and  21658)  and  May  20. 
1070  (43  FR  2Zr'72  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  na.mes 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Slat.  540-546  (21 
U.S.C.  360r„  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 


Commissionci  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  a.dding  new  §  872.3920,  to  read  as 
follows: 

§  872.3920    Procelain  teeth. 

(a)  !(!<;:Uifuutii  n.  A  porcelain  tooth  is 
a  prefabricated  device  made  of 
puicelain  powder  for  cliiiical  use  that  is 
used  in  the  construction  of  both  fixed 
and  removable  prostheses,  such  as 
cruuns  and  partial  dentures. 

(b)  Classijication.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  bi'foie 
M.iiLh  2,  1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Km.  4-62,  5G00  F^.iiers 
l.ano,  Rockvilh',  MD  20857,  wntte'i 
comments  regarding  this  propo--al.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  m.ay. 
submit  one  copv.  Comments  are  to  be 
identified  v.'ith  Ihe  Hearing  Clerk  docket 
nu!nber  found  in  brackets  in  the  heading 
ol  th'S  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Frid-.y. 

iJiiU-vl:  \(ner:.herl!«,  lliHO. 
William  F.  Kandulph, 
Actinq  Associate;  Comminftioner  for 
r,py,uiatory  Affairs. 

;!  R  Ui.c  l)0-:!!IB93  tiled  d-.'!*-!!!!;  Hl.'i  ,im| 
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21  CFrt  Part  372 

IDccketNo.  7SN-2913I 

f/,ei.'ic3l  Devices;  Classification  of  Zinc 
O'dde  Eugenol 

ACE^CY:  Food  -.r^d  D;i;g  .'\dminis!ration, 
ftCTiON:  Proposed  rule. 


SUMMAPV:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  com.nient  a  proposed  regulation 
classifying  zinc  oxide  eugenol  into  class 
II  (performance  standards),  FDA  is  also 
publishing  tiie  reconimendaiion  of  the 
D.Tital  Device  Classification  Pane!  that 
the  device  be  classified  into  class  11.  The 
eliect  of  the  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  cf;r-ctivcness  of  the  device. 
After  considering  public  comm.enls,  FDA 
will  issue  a  final  regulation  clas.sif\ing 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1370. 
DATES:  Com.ments  by  Marcli  2, 1981, 
FD.'\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  public,  lion 
in  the  Federal  Register. 
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practice  regulation  under  section  520(0 
of  the  act  (21  U.S.C.  360j(f)). 
3.  Summary  of  reasons  fur 
recommendation:  The  Panel 
recommends  that  endodontic  broaches 


On  April  28.  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 


classifying  dental  wax  carvers  into  class 
I  (general  controls).  FDA  is  also 
publishing  the  recommetidation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
pffpf  t  nf  classifvina  a  device  into  class  I 
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ADDf(ESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HF.V305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane.  Rockxilhv  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  cf  Medk.al 
Devices  (HFK-460J,  Food  and  D:ug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-42---5,'16. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  zinc  oxide  eugenol: 

1.  Identification:  Zinc  oxide  eugenol  is 
a  device  material  that  is  used  as  a  base 
cement  for  temporary  fillings  and  as  a 
cementing  agent. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  de\  ice  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Pane! 
recommends  that  zinc  oxide  eugenol  be 
classified  into  class  II  l^ccause  the 
device  may  cause  irritation  \n  tooth 
pulp.  Materials  used  in  the  device 
should  meet  a  generally  accepted 
satisfactory  level  of  tissue  compatibi!i!\ . 
The  Pane!  believes  that  genera!  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  tho  de\ice  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  l)ased:  The  Pancd 
based  its  recommendation  en  the  Panel 
members'  personal  know  ledge  of.  and 
clinical  experience  with,  the  de\  ice  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Ad\erse  tissue 
reaction:  If  the  materials  used  in  'he 
device  are  biocompatible,  the  patient 
may  have  an  ad\'erse  tissue  reaclion. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendaticm  and  is  proposing  that 
zinc  oxide  eugenol  be  classified  into 
class  II  (performance  standards).  The 
agency  believes  that  a  performanc:e 
standard  is  necessary  for  this  de\  ice 
because  general  controls  alone  are 


insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  vvoule  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  belie\es  that  there  is  sufficient 
information  to  establi-^h  a  performance 
standard  for  this  device. 

On  April  28.  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  21666,  21667,  and  21666)  and  May  26, 
19"8  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees,  513, 
701(a],  52  Stat.  1055,  90  Stat,  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.3980.  to  read  as 
follows: 

§  872.3980    Zince  oxide  eugenol. 

(a)  Identificatinn.  Zinc  oxide  eugenol 
is  a  device  material  that  is  used  as  a 
base  cem.ent  for  temporary  fillings  and 
as  a  cementing  agent. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration  Rm.  4-62.  5600  Fishers 
Lane,  Rockvilie,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  indivuduals  m;i\- 
submit  one  copy.  Comments  are  to  be 
i<lentificd  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  ofllce  hetwetm 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Cited;  .\ovi'nibrr  19.  19H0 
William  F.  Randolph, 

.■\ 1 7//y  A.'fsncicti '  Ciinimissiuiwr  for 
Ri'::ulntary  .-Kflairs. 
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21  CFR  Part  872 

(Docket  No.  76N-3027] 

Medical  Devices;  Classification  of 
Endodontic  Broaches 
agency:  Food  and  Drug  ,'\dministra.tion. 
ACTION:  Proposed  rule. 

summary:  Thi;  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  endodontic  broaches  into 
class  II  (performance  standards).  FD.\  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  de\ice  be  classified  into  c!;;ss  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
pro\ide  for  the  future  development  nf 
one  or  more  perform.ance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
de\  ice  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FD.'\  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1970. 

DATES:  Comments  by  March  2.  1981. 
F'D.\  Proposes  that  ihe  final  regulation 
based  on  this  proposal  become  effecti\e 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HF.A-305). 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane,  Rockvilie.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  [HFK-460).  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

.'\  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  pro\  ides 
background  inform.ation  concerning  the 
developm.ent  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel. 
an  FD.-\  advisory  committee,  made  the 
foiioi\ing  recommendation  regarding  the 
classfication  of  endodontic  broaches: 

1.  Identification:  An  endodontic 
liioach  is  a  hand-held  device  used  to 
remove  the  pulp  from  a  tooth  during 
endodontic  (root  canal)  procedures. 

2.  Recommended  classification:  Class 
I  (genera!  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(kl)  and  the  good  manufacturing 
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manuf.K  turcis  of  this  dcvi:;c  not  be 
required  to  comply  with  premarl.et 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  praclice  regulution 
because  a  dental  wax  carver  is  a  simple 


part,  by  secilon  513.  Th'.-  ;riost  ex''-:^s!\e 
of  these  requirements  is  found  in  the 
de\  ire  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  Jul\  21, 1978  (43  FR 
3i5i;;;).  In  the  future.  FDA  will  publish 


86053 


complaints  about  product  defects,  may 
determine  whether  the  manu.facturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exen'ption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 
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practice  regulation  under  section  520(0 
of  the  act  (21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
rt'commendation;  The  Panel 
ri,'commends  that  endodontic  broaches 
be  classified  into  class  1  because  the 
Panel  believes  that  general  controls  are 
safficient  to  ensure  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  tl'.e  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
Lf'lieves  that  manufacturers  of  this 
device  should  not  be  required  to  coniplj 
v/i'h  premarket  notification  procedures. 
records  and  reports  requirements,  ami 
the  good  manufacturing  practice 
rt''.julation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purposes  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 

b  iSf.d  its  recommendation  on  the  Panel 
ti'.embers'  personal  knowledge  of,  and 
r".".!cal  experience  with,  endodontic 
I  -o,iches  in  the  practice  of  dentistry. 

5.  Risk  to  health;  N'one  identified. 

iProposed  Classification 

PDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
endodontic  broaches  be  classiiiud  into 
r'ass  il  (performance  standnrds).  The 
properties  of  the  materials  u^h  d  to  forfii 
f  ndodontic  broaches  depend  uposi  the 
proper  composition  of  these  materials. 
Muroover.  endodontic  breaches  directly 
c  ;r'Hct  oral  tissue  Altering  the 
composition  of  the  n.Jiterials  used  in  the 
ce'wii.e  or  contamination  of  the  ma'eria's 
\\\:'n  other  substances  may  cause 
»-d\.erse  tissue  reactions,  thus  placing 
t.'  e  patient  unnecess.irily  at  nsk.  The 
-'yr'ncy  believes  In.it  a  perfurmar-.ce 
f.tandard  is  necessary  for  this  devic<; 
i  ecuuse  general  controls  alone  .jre 
io...ufficient  to  control  the  risks  to  health 
presented  by  the  de\ice.  A  performance 
.-:*a;-.ddrd  would  provide  reasor.,di!e 
t  ss'jrance  of  the  safely  and 
t.ifectiveness  of  the  device.  The  agency 
also  believes  that  diere  is  sufficient 
i.^hrmation  to  establish  a  peiformance 
standard  for  thiS  device. 

Because  the  agency  has  deter.mined 
that  endodontic  broaches  should  be 
classified  into  class  II  rather  than  class 
1.  '.he  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 


On  April  28.  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
publishfd  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  210t36.  21667,  and  21G68)  and  May  26, 
19:'a  (4,1  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
ri>;,irding  the  device  advisory 
coV-,rr.ittees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  is.sue  of  the  Federal  Register. 

Therefore,  under  ihe  Fedcial  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
70 1  (a),  52  Stat.  1055,  90  Stat  540-546  (21 
U.S.C.  .IfiOc.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  R72  in  Subpart  B 
by  adding  new  §  872.4040.  to  read  as 
follows' 

S  872.4C40     Endodontic  broach. 

(a)  Uontificatiun.  An  endodontic 
broach  is  a  hand-held  device  used  to 
remove  the  pulp  from  a  tooth  during 
endodontic  (root  canal]  procedures. 

(b)  Classification.  Class  II 
(Performance  standards). 

Interested  persons  may,  on  or  before 
March  2,  1981  sv,bmit  to  the  Heating 
fderk  (HFA-aOo).  Food  and  Drug 
Administration,  Km.  4-62,  5600  Fisliers 
Lane,  Rockville,  MD  20857,  urilten 
comments  regarding  this  proposal.  F  nir 
copie.3  of  any  comments  are  to  be 
sabminsd,  except  that  individuals  m.iy 
submit  one  copy.  Comments  are  to  bo 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  tiomments 
may  be  seen  in  the  above  office  betvve-n 
9  a.m.  and  4  p.m.,  Monday  through 
Fridi«y. 

Ddtt^J.  i\'ov.?niti°r  19. 1980 
William  F.  Randolph, 
Acting  As.tniiafc  Comniissiunerfur 
Rtgulatury  Affairs. 
1. 1<  n,,.   lit  i'Mi'ts  1  lU-'l  ;<:-:>i-Mii:  fi:45  am| 
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21  CFR  Part  872 

(Docket  No.  7BN-2914I 

Medical  Devices;  Classification  of 
Dental  Wax  Carve.-s 
AGENCY:  Food  and  Drug  .administration. 
ACTION:  Proposed  rule, 

summary:  The  Food  and  Diug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 


classifying  dental  wax  carvers  into  class 
I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  Proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drtig  Administration.  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spri'i.^,  MD  20910,  301-427-7530 
SUPPLEMENTARY  INFORMATION: 

Pauei  Retomniendation 

A  p'jpos".!  e!=;o\vhefe  m  this  i^^sue  of 
tlu;  Federal  Register  pro",  ides 
!iackt,."ound  informrition  concerning  the 
(h'.x  rlopment  of  the  proposed  regulation. 
The  Dental  DevTO  Classification  Panel. 
an  FDA  advisory  commUtee,  made  the 
following  recon-.TC.nd^ition  regarding  tb.e 
chissfication  of  dental  wax  carvers: 

2.  Identification:  A  dental  wax  carver 
is  a  device  used  to  sh.^pe  wax  into  a 
mold  cavity  for  casting  removable  and 
fixed  restorative  dental  appliances.  The 
device  is  a  hand  instrumcr.t  with  a 
smoothing  tip  at  one  end  and  a  carving 
tip  at  the  opposite  end. 

2.  Recommended  cU.^sification;  Class 
I  (gener.'d  controls)-  The  Panel 
rccommeads  that  this  device  be  exen'jit 
from  premarket  notification  procedu    s 
under  section  510ik)  of  the  Federal  Fi  o:!. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
3tjU(kj),  records  and  :cports 
r.oquirem.ents  under  section  519  of  the 
act  (21  LI.S.C.  360i).  and  the  good 
manufacturing  pi-acticR  regulation  unc'er 
section  520(0  of  the  a.-t  (21  U.S.C. 

360110). 

3.  Summary  of  reasons  for 

recomtnendation:  The  Panel 
recommends  that  dental  wax  carvers  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  Panel  believes  that 


manufacturers  of  this  dcvi:;c  not  be 
required  to  ccmply  with  premarket 
notification  p;ocedures.  records  and 
reports  reqiuretnen's.  and  the  good 
manufacturing  praclice  regulation 
because  a  dental  wax  carver  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  m.anner 
end  for  the  purpor.e  recommended. 

4.  S'im:^.ary  of  data  on  which  the 
reconunenJalion  is  t:ased  The  Pane! 
based  its  reccmmi.mc'alion  on  the  Panel 
mem.br-rs"  personal  knowledge  of,  and 
clinical  experience  with,  dental  wax 
carvers  in  the  pr.^cticc  of  dentistry. 

5.  Risk  to  health:  None  idcn'ifird. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  wax  carvers  be  classified  iido 
class  I  (genera!  controls).  The  agency 
believes  that  general  controls  are 
sufficie:;t  to  co.ntrol  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendations  that  manufacturers  of 
dental  wax  carvers  be  exem.pt  f'-om 
section  510;kl  of  the  act  (21  U.S.C. 
300(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  undt-r  section  5'iO(a) 
through  (j)  of  the  act.  bu»  exempt  f:om 
premarket  notification  under  section 
510(k)  cf  the  ect  and  Subpart  E  of  Part 
807  of  li'iC  regulations.  I'nder  section 
510(gl(4]  of  the  act,  the  agency  may 
exempt  a  manuf;ir'.TLr  from  section  '10 
only  it  finds  that  compliance  wl'h  this 
section  is  not  necessary  for  t,*-.e 
protection  of  the  public  h:'a!th.  In  the 
case  of  registration  and  listing  by 
nianufacturers  of  dental  wax  carvers, 
the  agency  cannot  n.ake  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device  and  to 
conduct  necessary  inspections.  The 
agency  has  detei'mined,  however,  that  it 
is  not  necessary  for  the  protection  of  Ihc 
public  health  that  FDA  receive 
premarket  notificilicn  submissions 
conceiiiing  dent  j1  vvuX  carvers.  The 
agency  does  not  at  this  time  anticipate 
that  premarket  approval  v>iil  be  required 
for  this  device.  The  agency  believes  thst 
the  semiannual  updating  of  device 
listing  under  section  510(j)(2j  v\ill 
provide  FDA  with  adequate  notice 
concerning  new  products  within  this 
generic  type  cf  device. 

FDA  disagrees  with  the  Pane's 
recom.men  iation  that  manufacture: s  of 
derfal  vv£\  car\  ers  be  exempt  from 
records  ;.nd  repor's  regulations  under 
section  519  of  the  act  (21  U.S.C.  SOCi). 
The  records  and  reports  requirements  in 
sc\,eral  of  FD,\'s  pros'^nt  device 
regulations  are  authorized,  vvhollv  or  in 


part,  by  scciion  519.  The  most  extensive 
of  these  requirements  is  found  in  the 
de\ice  good  manufacturing  practice 
(GNiP)  regulation,  published  in  the 
Federal  Register  cf  ]ul\  21.  1978  [A3  FR 
31508).  In  the  future.  FDA  will  publish 
other  regulations  under  section  519. 
including  regulations  requiring  reports  to 
FDA  of  experience  v\ith  medical 
devices.  Until  these  regulations  arc 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them,  in 
the  future,  whenever  the  agency 
prcpos.'^s  device  regulati-ons  that  mcl'.vJe 
records  and  reports  requiiemer.ls, 
interested  persons  may  submit 
ccmm.ents  requesting  that  certain 
classes  of  manufactureis  or  other 
persons  be  exempt  frcm  the 
requircm.ents,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from,  records  and 
reports  requirements  that  FD-\  is 
proposing  now,  in  device  classification 
regulations,  is  an  exem.ption  of  certain 
manufacturers, from  requirements  of  the 
devioe  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  020.180  (21  CFR  820.180). 
with  respect  to  general  requircm.ents 
concerning  records,  and  §  820.196  (21 
CFR  620.198],  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
dental  wax  carve;s  be  exempt  from  the 
de\'ice  good  manufacturing  practice 
(CMP)  regulation  under  section  520(0  '■'-- 
the  act  (21  U.S.C.  360j(n].  FDA  is 
proposing  that  a  manufacturer  of  this 
d'l  vice  be  exempt,  in  the  manufacture  of 
the  device,  fiom  all  requirements  in  the 
GMP  regulation  except  §  820.180  [21 
CFR  820.180;.  with  respect  to  general 
requirements  concernins  records,  and 
§  820.196  (21  C.'-T.  820.192).  with  respect 
to  co.'.iplaint  files.  Based  on  avaiLble 
ipf'irmation  about  current  practices  used 
in  the  manufacture  of  the  device  a.-d 
user  experience  with  the  device,  the 
agency  has  detennincd  that  application 
of  the  GMP  r:2.dation.  other  than 
§  §  820,180  ar:G  620.195,  is  unlikeh  to 
ill. prove  the  Sc^fety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  der.itil 
wax  carvois  ru^t  sl-ll  be  required  lo 
comply  with  the  rornplaint  file 
reqoi'oments  cf  §  820.193  lo  ensure  that 
these  man.-'"acturers  have  adequate 
systems  for  comiplaint  invesligctivjn  and 
foliowup.  The  f  ^ency  also  believes  that 
manufacturers  of  dental  wax  car-vers 
must  still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.is6  to  ensure  that  FDA  has 
access  to  co.mplaint  files,  can  in\cstij?ate 
device-related  injury  reports  and 


compidints  about  product  defects.  ma\' 
detctmine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
ma\  deler:nine  whether  the  cxcn'p'icm 
i'romi  Other  sections  cf  the  GMP 
regulation  is  still  appropriate. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  de\  ice 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  u  i;h 
new  names  ar.d  a  new  structure.  FD.A 
publish^  d  ncjtices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  [43 
FR  2160G,  21667.  and  21068)  and  May  20, 
1978  (43  FR  22672  and  22673).  This 
piuposcd  classification  regulation 
identifies  each  de\  ice  panel  by  the 
former  name.  Further  informiation 
regarding  f!;e  device  advisory 
comnrittecs  and  list  of  their  new  names 
may  be  found  in  the  preamble  lo  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(al.  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  ;>60c.  371(a)l)  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpait  E 
by  adding  new  §  872.40~5.  to  read  as 
follows: 

§  872.4C.''5     Dental  wax  carver. 

(a)  Identification.  A  dental  v.\;x 
carver  is  a  device  used  to  sh.ipe  wax 
into  a  n'old  cavity  for  caslir^g  removable 
and  fixed  restorative  dental  appliances. 
The  device  is  a  hand  instrument  with  a 
sn.oothir.g  tip  at  one  end  and  a  car\  ing 
tip  at  tiie  opposite  end. 

(b)  CiL.'.s-f'cation.  Class  I  (genera! 
controls).  The  device  is  exempt  from  th.e 
premarket  notification  procedures  in 
Subpart  E  of  Part  307.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
genera!  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

Interested  persons  may,  on  or  be''ore 
March  2, 1981  subm.it  to  the  Heoring 
Clerk  (I!FA-3C5),  Food  and  Drug 
Administration,  R.m.  4-62.  5500  Fishers 
Lane.  Rockville.  MD  208"-  writtc-i 
c0m.m2r.ts  regarding  th''s  proposal.  Four 
copies  of  any  com.mGn's  are  to  be 
bubmitled,  except  that  individuals  m.ay 
subm.it  one  copy.  Ccmmenis  are  Ic  be 
identified  with  the  Hearing  Cls-k  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  ccm.m.ents 
niay  be  seen  in  the  above  office  bctv\8sn 
9  a.m.  and  4  p.m...  Nfcnday  through 
Friday. 
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2.  Recnm.mended  classification:  Class 
II  (perform.ance  standards).  The  Panel 
recommiends  that  establishing  a 
perfortnance  standard  for  manual  bone 
drill  and  wire  drivers  be  a  low  priority. 

3.  Sum.mary  of  reasons  for 
recommendation:  The  Panel 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preanlble  to  the 
general  provisions,  published  clsewdiere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 


assure  Ihe  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  m.eei  only  iiie  general  controls 
applicable  to  all  devices.  After 
considering  piiblic  comments,  FU.'\  will 
issue  a  final  regidation  classifying  the 


notification  procedures,  records  a:id 
reports  requirements,  and  the  good 
marufacluring  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  norm.ai  manner  and  for  the 
purpose  recom.mended. 


701(a),  52  Stat.  1055.  90  Stat.  .540-546  (21 
U.S.C.  360c,  371(a)))  and  undei  authority 
delegated  to  him.  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
pruposes  to  amend  Part  8-2  in  Subp.ir  1  E 
by  adding  new  5  372.4130,  to  read  as 
follows: 
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Datech  November  19, 1980. 
WiUiam  F.  Randolph. 

Aili.'ii;  Associate  Cvmmissionerfor 
f'f\;:i!atory  Affairs. 
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21  CFR  Part  872 
lOocketNo.  7BN-2915 

Medical  Devices;  Classification  of 
Manual  Bone  Drill  and  Wire  Drivers 

AGENCv:  Food  and  Drug  AJoMnistiation. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Dru" 
.'Xtiniiiiistration  (FDA)  is  issumg  for 
pu'.j'.'c  comment  a  proposed  raqulation 
(l.issirymg  manual  bone  drill  and  wire 
drivers  into  class  II  (performance 
slandards).  FDA  is  also  publishing  thti 
ri^commendalion  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
cla.ssified  into  class  II.  The  effect  of 
rlassifying  a  device  into  class  II  is  to 
i;iovide  for  the  future  development  of 
one  or  more  performance  standaids  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comm.ents,  FDA  will  issue  a  final 
rr'gulation  classifying  the  device  Thc-s;> 
actions  are  being  taken  under  the 
NJcdical  Device  Amendments  of  lS~ti 
DATES:  Comments  by  March  2,  1981. 
FUA  proposes  that  the  final  regulation 
based  on  this  proposal  become  cFFcctive 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (I  iFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  RockvUle,  MD 
20857. 

FUR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-75;!fi. 
SUPPLEMENTARY  INFORMATION: 

Panel  RecommendaHon 

A  proposal  elsewhere  in  this  is'iue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel. 
.,n  FD.A  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  manual  bone  dnll  and 
wire  drivers: 

1.  Identification:  A  manual  bone  drill 
and  wire  driver  is  a  metal  rotary  device 
that  is  used  in  reconstructive  oral 
surgery  to  drill  a  hole  into  the  upper  or 
lower  jaw  in  preparation  for  insertion  of 
a  wire,  pin,  or  screw. 


2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
reco:T.mends  that  establishi.ng  a 
performance  standard  for  manual  bone 
drill  and  wire  drivers  be  a  low  priority. 

3.  Summary  of  reasons  for 
reco.mmendation:  The  Panel 
recomm.ends  that  manual  bone  drill  and 
wire  drivers  be  classified  into  class  II 
because  improper  design  of  the  device 
may  cause  bone  damage  from 
unnecessary  heat  buildup.  In  addition, 
the  ri'a tori  lis  used  in  the  device  that 
contact  the  body  should  m,eet  a 
generally  accepted  satisfactory  level  of 
tissue  c'jm.patibility.  The  panel  believes 
that  general  controls  alone  would  not 
provide  sufficient  control  over  these 
characteristics.  The  panel  believes  thai 
a  performance  standard  would  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device  and  that 
there  is  suflicient  information  co 

est  iblish  a  pc-fcimance  st.indard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
based  its  recom.mendation  on  the  Panel 
nienibsrs'  personal  knowledge  of,  and 
;.!'nicu!  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Ri.sks  to  health,  (a)  Infection:  If  the 
device  cannot  be  cleaned  properly,  use 
of  the  device  ccu'.d  cause  an  infection. 
(b)  Bone  damage:  Improper  design  of  the 
device  may  cause  bone  damage  from 
unnecessary  hcdl^buildcp.  [':]  Adverse 
tissue  reaction:  If  'he  materials  in  the 
device  are  not  biocompatible,  the 
patient  may  have  an  adverse  tissue 
reaction. 

Proposed  Classification 

i'DA  agrees  with  the  P;iael 
recommendation  and  is  proposing  that 
manual  bone  drill  and  wire  drivers  be 
classified  into  cU'ss  I(  (performance 
standards).  The  a^^ency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FD.\  also 
believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  .April  28.  1978,  the  agency 
terminated  a!!  of  th.e  device 
classification  panels  and  reestablished 
them,  with  the  sam.e  functions,  but  with 
neu-  names  and  a  new  structure,  FDA 
published  notices  of  these  chanj^es  in 
the  Federal  Register  of  .May  19,  1978  (43 
FR  2Tr>6f).  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673.  This 
prt'poFed  cl.assification  regulation 
identifies  each  device  panel  by  the 
formername.  Further  information 


regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preanlble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
7ni(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
L'.S.C.  360c,  371(a)))  and  under  authority 
delcg.ited  to  him  (21  CFR  5.1),  the 
Commissioner  cf  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F. 
by  adding  new  §  872.4120,  to  read  as 
fc>ilows; 

§  872.4120    Manual  bone  dri!!  and  wire 
driver. 

(■i)  lik'ntification.  A  manual  bone  dr:ll 
and  wire  driver  is  a  metal  rotary  device 
that  is  used  in  reconstructive  oral 
surgery  to  drill  a  hole  into  the  upper  or 
lower  jaw  in  preparation  for  insertion  of 
a  wire,  pin,  or  screw. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  m.ay,  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HF.'\-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
(if  thi.^  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  .and  4  p.m..  Monday  through 
Friday 

Puled:  November  19,  19r.O. 
VVilliam  F.  Randolph, 
Avtir^' Associate  Cumnissioncrfor 
l!''i;t:!atory  .Affairs. 

\r<  l).!i.  ()l>-:iSM'_V  Kil.cl  12-ia-HO:  8:4.1  iinij 
BILLING  CODE  4)10-03-M 


21  CFR  Part  872 
iDockelNo.  78N-2916I 

Medical  Devices;  Classification  of 
int.raoral  Dental  Drills 
agency:  Food  and  Drug  Administration. 
ACTION:  Pioposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  intraoral  dental  drills  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  1 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  li 
provide  for  the  future  development  of 
(me  or  more  performance  standards  to 
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assure  the  safety  and  cf.fecliveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  1  is  to  rcgaire  ;hat  the 
device  m.eei  only  ihe  gene:.d  cuntrc'is 
applicable  to  ail  devices.  After 
considering  public  comments.  l-D-'\  will 
issue  a  final  regulation  classifying  the 
device.  These  acli'ins  are  being  taken 
under  the  Medical  D''\  if:e  .Amendments 
of  1976. 

dates:  Comments  by  .Man  h  :?,  1981. 
FDA  pioposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  public:; tion 
in  the  Federal  Register. 
ADDRESS:  Written  co.mnients  lo  the 
office  of  the  Heaiing  Clerk  (HF.A-aoS), 
Food  and  Drug  Adr.imisiration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rock\il!e,  .MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S  ngleton.  Bureau  of  Medical 
Devic>  "s  ;i  IFK-460J,  Food  and  Drug 
Administration,  6757  Georgia  Ave., 
Silver  Spri.ng.  MD  209I0.  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  ini'oimation  conceiP.ing  the 
development  of  the  propubed  regulation. 
The  Dental  Device  Classification  Pane', 
an  FD.A  advisory  commiltee,  made  the 
following  recummen(iatii)n  re;.i,irding  the 
classification  of  intraoral  dental  diills: 

1.  Identification:  .'\n  intraoiul  dciiial 
drill  is  a  rotary  device  that  is  atljiclied  to 
a  dental  handpiece  and  is  t'.st'd  to  drill 
holes  in  teeth  in  order  to  .'-■ecure  cast  or 
prefoimecl  pins  used  to  retain  operative 
dental  appliances. 

2.  Recom.mendcd  classificatiiin:  Cl,i?s 
I  (general  control:-).  The  Panel 
recommends  that  this  device  be  eycivp! 
from  premarket  notification  prnceciuies 
under  .section  510(k)  of  ih''  Fcde:  ai  Fo.id, 
Drug,  and  Cosm.etic  .Act  ('21  I'.S  C. 
360{k)),  records  and  reports 
requireniciits  under  section  519  (.if  ti-e 
act  (21  U.S.C.  3fiOi)'.  and  the  go-jd 
nianufdciuring  practice  regul.atic.i!  Ciidcr 
seciion  520(0  of  'hf'  act  (21.  U.S.C 
36ni(f)). 

3.  SariUi.jry  of  re;iSi.ins  for 
i'ccon:!nendation:  The  Panel 
recommends  th.it  intraoral  denial  drills 
be  classified  into  chiss  I  because  (he 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  thi;  device.  This  device 
has  been  used  in  dentistry  for  ma 'y 
years.  The  inaterials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 


notification  procedures,  records  and 
reports  requirements,  and  the  good 
rnarufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  lo  health  when 
used  in  a  norm.ai  manner  and  for  the 
purpose  recommended. 

4.  Sumimaiy  of  data  on  which  the 
recommendation  is  based:  Tl^e  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  intraoral  dental 
drills  in  the  practice  cf  dentistry. 

5.  Risks  to  health:  Tissue  damage:  If 
the  device  does  not  have  adequate 
strength  and  hardness,  teeth  and 
underlying  tissue  may  be  damaged. 

Proposed  Classification 

FDA  disagrees  wiih  the  Paml 
recommendation  and  is  propfjsing  that 
intraoral  dental  drills  be  classified  into 
class  11  (performance  stand. irds).  Dental 
drills  are  used  to  cut  hum.ar.  tooth 
structure,  and  must  meet  standarels  of 
minimum  hardness  and  strength  lo  be 
able  to  accomplish  this  cuUing  function. 
The  agency  also  believes  that  a 
performance  standard  is  necessaiy  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  pro\  ide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  de\  ice.  The  agency 
believes  that  there  is  sufficient 
inform.ation  to  establish  a  sf.ind.ird  foi 
this  device. 

Because  the  agency  has  determined 
that  intraoral  dental  drills  should  be 
classified  into  class  II  rather  than  class 
1,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Pane!  recommendation  that  this  de\ice 
be  exempt  from  the  premarket 
notification  procedi'ses  under  sectivin 
510(k).  the  records  and  reprirts 
requirements  ui^der  section  519.  and  Ihe 
good  manufactL'rii;?  piactire  regiilaiion 
under  section  520(r;  of  the  act. 

On  April  28.  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  samiC  functions,  b;;t  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
Ihe  Federal  Register  of  May  19,  1978  (43 
FR  21666.  21667,  and  21668)  and  M.iy  25, 
1978  (43  FR  22672  ard  226"3)  This 
prcpocsed  classiiication  regulation 
identifies  each  device  panel  by  the 
form.er  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  nap'.es 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 


701(a),  52  Stat.  1055.  90  Stat.  .540-546  (21 
U.S.C.  360c,  371(a)))  and  undei  authority 
delegated  to  him  [21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
pruposes  tu  amend  Part  8''2  in  Subp,jrl  E 
by  adding  new  J  372.4130.  to  read  as 
follows: 

«(  872.4130     Iniraoral  dentai  driH. 

(a)  Identification.  An  intraoral  di-i'lsl 
dnli  is  a  rotary  device  that  is  attached  lo 
a  dental  handpiece  and  is  used  to  diill 
holes  in  teeth  in  order  to  secure  cast  or 
pi  eform.ed  pins  used  to  retain  opeialive 
dental  appliances. 

(b)  Classification.  Class  II 
(peiformance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981,  submit  to  the  Hearing 
Clerk  (HF.A-305),  Food  and  Drag 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
hubmil  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Di.ted:  Nuven-ber  19.  1980. 
U  illiam  F.  Randolph.  * 

.\ctii)g  .'Xmociate  Caniw I'ssioner for 
Pe'jtilafory  Atfai.s. 

IFH  Dor  ao-l'iflUfi  Fil,-d  i:-Jt»~a>  AA-,  jrij 
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Medical  Devices;  Classification  of 
Powered  Bone  Drills 

AGENCY:  Food  and  Drug  Ad-.-'ii:s;.-i:ra'ion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifving  powered  bone  drills  into 
(.iass  II  (performiance  standards).  FD.\  is 
also  publishing  the  recommenda'irn  of 
the  Dental  Device  Cla.ssificalion  Pa-.e! 
ihat  the  device  be  classifiad  into  class  II. 
The  effect  of  classifying  a  de\  ice  into 
c'.'s:;  II  i.<;  to  provide  for  the  fulurr 
development  of  one  or  more 
p'erforir.anc:c  standards  to  assure  the 
Su.''ety  and  effectiveness  of  the  de\  ice. 
.Aftf-r  considering  public  comments,  FU.^ 
will  issue  a  final  regulation  class/.^ing 
the  device.  These  actions  are  being 
t.  ken  under  the  Medical  Device 
.Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
I-'D.I  proposes  that  the  final  regulation 
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an  FDA  advishry  committee,  made  the 
following  recommendation  regarding  the 


alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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based  on  tb.'s  proposal  boconio  effective 
,3(1  diiys  after  the  da'n  of  its  piihlicatiun 
in  tbf  Frderal  Register. 
ADD»£SS;  Wi-iliLn  ccmmer.ts  to  the 
office  of  the  Hearing  Ciuik  (Ht-A-305). 
Fiiod  diiJ  Hrug  Admin. siralion.  Rm.  4- 
62.  fiBOO  Fisliers  Lane,  Rockville,  MD 

FCa  FUfl'^ncrt  INFtPVATiON  CONTACT: 
Gregory  Singleton,  Uureau  of  Medical 
[unices  (HFK^S»),  Food  and  Diug 
Adniinistrathin,  8757  Geu.-gia  Ave.. 

SiKfT  Sprino.  MD  -"J'O,  3-'l-41'7-7r;;H6. 
S'JPPLEMPNTARV  ;^>•0R^:AT10^!: 
I\uv'!  Rucon Tiondatiii:! 

A  pruposa!  e''^rvvh'^re  in  this  issue  of 
th.'  Fddoral  Scsi^'f^r  ;  :;!vidi;s 
LdL.kq,-(  'jnJ  \v\i:u.::  '.   ri  concerning  the 
ilv-vf?lopn'.ent  of  the  p.-oposed  regulation. 
'llir  Drntal  Device  C!as:iification  Panel. 
;Hn  PDA  iJvisory  committee,  mads  the 
fcllcv.ing  recorr.mu'T^dation  regarding  the 
cl'issification  of  powered  bone  drills: 

1.  Identification:  A  powered  bone  drill 
is  an  AC-povvcre  J  rctary  device  tlial  is 
used  ill  recons'ructive  oral  surgery  to 
drill  a  bole  into  tlic  upper  or  Inwc  jaw 
in  preparation  for  inse'lior:  of  a  vvi^o, 
pin.  or  screw. 

2.  Recommended  classif;cutii,>:i.  Claf;:; 
I(  (performance  standards).  The  Panel 
recommcrids  th;!t  establishing  a 
performa:ice  standard  for  this  dc\  ice  be 
a  low  priority. 

3.  Summary  of  reasons  fur 
rocommendL,!ioii:  The  Pane! 
rf.'comimenus  thai  puwer-ed  bor.e  dr:lls 
be  classified  into  class  II  bor.i'i>'' 
improper  design  nf  the  iie\  i-e  r.i  ly  c:ai;se 
bene  d'.'g.=;:!eration  frum  unnecc-s.iry 
heat  buildup.  The  e!ectricaUlr:si^n  of  the 
device  also  must  be  cuntrclled  to  ensure 
electrical  sa^^ty.  Moreover,  the 
m.aterials  used  in  fhe  device  that  contact 
the  body  should  meet  a  generally 
accepted  satisfactory  level  of  tissue 
cnr:-.pjtib;;;ty.  The  Panel  believes  that 

p,<  netal  controls  al-jr.o  would  not 
provide  sufficient  C'  i.trol  over  these 
characteristics.  The  Panel  believes  that 
a  peiformance  standard  would  p;o>ide 
reasonable  assurance  'T  safety  and 
effective.iess  of  the  device  a;-.d  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  ca  which  the 
r'^comniend.ition  is  bastd:  Tf'O  Panel 
based  i'S  recommend  ition  on  the  Panel 
members'  personEi  knowledge  of.  pnd 
cli.Mcal  experience  v.'ilh,  'he  device  in 
the  practice  of  dent'stry. 

5.  Rir-ks  to  fi.-aUh:  (a)  Infection:  If  the 
device  canrol  be  cleaned  nr-«pcily,  use 
of  ih;p  device  could  cause.an  infection. 
lb]  l3.::nR  damage:  Improper  design  of  the 
dev'ce  may  cause  bone  damage  from 
unnecessary  heat  bu'ldup  [c]  Adverse 


tissue  reaction:  If  the  materials  used  in 
t!;e  device  are  not  biocompatible,  the 
patient  may  have  an  adverse  tissue 
reaction,  (d)  Electrical  shock:  Feulty 
electrical  design  or  malfunction  of  the 
device  may  cause  an  electrical  shock  to 
the  patient  or  the  user. 

Proposed  Classiricalion 

FDA  agrc(!s  with  the  Panel 
recommendation  and  is  proposing  that 
powered  bone  drills  be  classified  in'o 
class  II  (performance  standards).  The 
a?,ency  believes  that  a  performance 
standard  js  necesst.ry  for  this  device 
because  general  controls  alcne  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  peiformance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
efffectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  tor  tiiis  device. 

On  April  23, 1978,  the  agency 
terminated  all  of  the  device 
ciassifii  ation  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FD.X 
published  notices  of  these  changes  in 
Ihe  Federal  Register  of  May  19, 1978  [43 
PR  21Gf)6,  21667,  and  21668]  and  May  26, 
1970  [-11  FR  22672  ynd  22(373].  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  cf  th-^ir  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsovvhtne 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Il-ug.  and  Cosmetic  Act  (sees.  513, 
70! [a],  52  Stat.  1055.  90  St:it.  540-540  (21 
U.S.C.  300c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpai  t  F, 
by  adding  new  §  872.4140,  to  read  as 
follows: 

§872.4140    Powered  bore  driil. 

(a)  Identification:  A  powered  bone 
drill  is  an  AC-powered  rotary  device 
that  is  used  in  reconstructive  oral 
surgery  to  drill  a  hole  into  the  upper  or 
lower  jaw  in  preparation  for  insertion  ot 
a  wire,  pin,  or  screv/. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
Mcrch  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Adm.inistration.  Rm.  4-62,  5000  Fishers 
I.,ane,  Rockville,  MD  200:7,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  ore  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


identified  with  the  Hearing  Clerk  docket 
miniber  found  in  brackets  in  the  heading 
of  this  document   Received  comments 
niiiv  lie  seen  in  the  above  office  betwf-en 
9  a  n\.  and  4  p.m..  Mondav  ihi'ough 
F:i.J,.y. 

Cited:  November  19,  liUin. 
William  F.  Randolph, 
Ar.ti::};  Associate  Conimiaaiumr  for 
Rcfitilalary  Affairs. 
u  i>  I)  ,c  i;i>  ;wii'i"F'i,il  !2-::'»-(»:a-43»)iij 

BIL,.!NC  "ODE  -H  10-l.'3  M 


21  CFR  Part  872 

I  Docket  No.  7c;N-30261 

Medic.i!  Devices;  Classification  of 
Endoiionric  P..;p  Csnsi  r::es 
agency:  Food  unci  Dru^  AiJ.^-iiniLiti.itioa. 
action:  Proposed  rule.  

s:jr.'?>lARY:  The  Food  and  Druy 
Adiniiiistration  (i-'DA)  is  issuing  for 
pi'blic  comment  a  proposed  reijuUiiiun 
ciassifying  endodontic  pulp  canal  files 
inio  class  II  (performance  standards). 
FD.\  i.i  also  pubii.-^liing  the 
H'conunendation  of  the  Dtntai  Device 
Claa.sification  Panel  that  the  device  l;e 
classified  into  class  I  (general  controls]. 
The  effect  of  c!assif>ing  a  device  in'o 
class  II  is  to  provide  for  the  future 
dcvelopr.Vint  of  cue  or  more 
perform.ani' e  st.i'i'.lauiii  to  assure  the 
safety  and  effectiveness  uf  ihe  device. 
'Ihe  effect  of  classifying  a  device  into 
r;'.;f.i  i  Is  to  require  that  the  device  meet 
c'jiv  the  generi'l  contrcls  applic;:ble  to 
all  devices.  After  considering  public 
cor.:ments,  FDA  will  issue  a  f^nal 
H -nidation  classifying  the  device.  These 
aci'.ons  are  bring  taken  under  the 
N!ejical  Device  Anien.Iments  of  1976. 
DATES;  Coni.merits  by  Mjtch  2,  1981. 
Ii;,\  prL,ioiu  s  that  ihe  final  regulation 
b;;--ed  on  this  pi-opoKa!  b.'Conie  eff -ctive 
30  d::vs  after  :'.e  date  of  its  pubiicaMon 
in  tie  Federal  Register. 
Ar;-RESS:  Written  ccmm-onts  to  the 
cffice  of  the  !Ie-iring  Clerk  (HFA-30:i|. 
Fr.,jd  and  Drug  Adm.in'';tration,  RM.  4- 
62.  ,5600  Fishers  Lane,  Pockvilie  MD 

rOK  rURTHER  iNFOHMAT'CN  CONT.-.CT: 

(.regory  Sirekton,  Bureau  of  Medical 
Devices  (HFK-460],  Food  and  Drug 
Administration.  87,57  Georgia  Ave., 
Si'.-.'"  Spring.  N':3  2'i9^Ai  301-427-7.536. 
SUPPLEMENTARY  INFOFlMATION: 

P.Hiel  Rftcnmmendaiion 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Rej^iister  provides 
back^-'jcnd  ir:fornr:tiGn  concerning  the 
development  of  the  proposed  re^     .tion. 
The  Dental  Device  Classification  i'  mel, 
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1.  Identification:  An  air-powered 
dental  handpiece  is  a  device  p,,wered 
by  com.pressed  air  that  is  used  to 
prep'-ire  dental  cavities  for  restorations, 
such  as  fillings,  and  for  cle.-ning  teeth.  A 
burr  or  cle-ping  tip  is  inse:-!ed  into  (he 
>i:inririipne.  which  is  rotated  bv  the 


effec'iveness  of  thr  device.  The  agency 
also  believes  that  t.'.ere  is  sufficient 
information  to  establish  a  perfoimance 
s'uindi.rd  for  this  device. 

fjcca;:'  e  the  itgency  has  determined 
flat  air  powered  dental  himdpieces 
s':  lald  lie  classified  into  class  II  rather 


Oil  ted.  Novoml)erl9,  1980. 

William  F.  Randolph, 

.■\i:tip.y  .\.^.'i:K:i;:te  Cuiv.minRiotnT  for 
Ih'OiilnU'ry  Affairs. 

IK  il.     .,11- l'"ii:l  111.  J  i:'-.;S)-»l:  (1  .|'' rmil 
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an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  endodontic  pulp  canal 
files: 

1.  Identification:  An  endodontic  pulp 
canal  file  is  a  hand-held  device  with  a 
finely  serrated  surface  that  is  used  to 
smooth,  enlarge,  and  clean  the  pulp 
canal  during  endodontic  (root  canal) 
procedures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recomments  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requiremenis  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  this  device  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  Ihe  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  it  is  a  simple  dev'ice 
that  presents  no  undue  risks  to  health 
when  used  in  a  normal  manner  and  for 
the  purposes  recornr^iended. 

4.  Summary  of  data  on  which  the 
recom.mendation  is  based:  The  P.^nel 
based  its  recomin;cndation  on  the  Pane! 
mem.bers'  persona!  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  dis-igiees  wiih  the  P  iuel 
recommendation  and  is  proposing  th;it 
endodo:ific  pulp  canal  I'iles  be  cl.is.sificd 
into  clacs  II  (pr'rformar.cc  standards). 
The  properties  of  the  materials  used  to 
form  endodontic  pulp  canal  files  deniM-'d 
upon  the  correct  con"!pusition  of  these 
materials.  Moveovr-r.  endodontic  pulp 
canal  files  directly  contact  oral  tissue. 
Alteration  of  the  composition  of  'hp 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  subsiances  in.iy  cause  adveise 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  FDA  believes  that 
a  performance  slandaid  is  necessary  for 
this  device  because  general  controls 


alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA  also 
believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  endodontic  pulp  canal  files  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  those  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FK  21666.  21667.  and  21608)  and  May  26. 
197b  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name  Further  information 
regarding  the  device  advisory 
corarnittees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
genera!  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Siat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  701(a!l)  and  under  authority 
delegated  to  him.  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Pari  b'Z  in  Suhpait  E 
by  adding  new  S  672.4150,  to  read  as 
follows: 

§  872.4150    Endodontic  pulp  canal  file. 

(a)  Identifica'ion.  .An  endodontic  pulp 
canal  file  is  a  hand-he'd  device  with  a 
finely  serrated  su'face  that  is  used  to 
smooth,  enlarge  and  clean  the  pulp 
canal  during  endodontic  (root  r;'."nl) 
procede.'es. 

(b)  Clcs-iJfication.  Class  1 
(pe^fo-m^nce  staridards). 

Ii'V-j'es'ed  persons  may.  on  or  before 
March  2,  "t.^Sl  su'^mit  to  the  Hearing 
Cle-k  (HF.\-305J.  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fii-hrrs 
Lane.  Rockville,  MD  20857,  writle;? 
comments  regarding  this  proposal.  I'uur 
copies  of  any  comments  are  io  1 -o 
submitted,  except  th:!t  individuals  mny 
submit  one  copy.  Cotimie-its  are  to  be 
identified  with  the  Hearing  Cl->'k  docket 
numlier  foMnd  in  brackets  in  tire  he.-jding 
of  this  docum.ent.  Received  con:nients 
may  be  seen  in  the  a!;ove  office  lietween 


9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19.  1930. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

II  R  Doc.  80-,'l99a)  Filed  12-29-80,  8  45  dm| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

(Docket  No.  78N-2918] 

Medical  Devices;  Classification  of  Air- 
Powered  Dental  Handpieces 

agemcy:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  air-powered  dental 
handpieces  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  1  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  neel 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
.regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amiendmcnts  of  I'rfi 
DATES:  Comments  by  March  2.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  ibis  proposal  becom.e  effeL:i\e 
■^0  aays  after  the  date  of  its  public.. liun 
in  the  Fedeial  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305}. 
Food  and  Drug  Administration.  Rn\  4- 
62.  5600  Fishers  Fane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Crigc-y  Si-sle'on.  Bureau  of  N!c-.j;;-a) 
Devices  (liFK-460)  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  propos;i!  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
backgr.'und  irfoimation  concerning  the 
development  of  the  proposed  regul.ilion. 
The  Denti;!  Device  Classification  Panel. 
an  FDA  advisory  committee,  miade  the 
following  recommendation  regarding  the 
classification  of  air-powered  dental 
handpieces: 
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such  as  fillings,  and  for  cleanirg  teeth.  .A 
bur  or  cleaning  tip  is  inserted  into  the 
handpiece,  which  is  rotated  l-y  a  In^lt 
running  over  a  series  of  pulley.s. 

2.  Recommended  classificatiL/n:  Cliss 
I  (genera!  controls).  The  Pane! 
recommends  that  this  device  !)e  exempt 


Because  the  agency  has  determined 
that  belt-driven  dental  handpieces 
siiuuld  be  clutsificd  into  class  II  rather 
than  class  I,  the  agency  is  nut  required 
to  pablioh  a  regulation  a.Jopting  or 
rejecting  the  Panel  recominendation  that 
(his  device  be  exenmt  fron>  the 


U.iteJ:  Nu\i-mbcr  i9.  19o;). 
William  F.  Randolph, 
Acliiii;  .^ssociatf  Coniniissioner  for 
Regulatory  Affairs. 
irR  nai..  ao-nsao:  KiW  i2-29-fln.  8  4.';  i\m\ 
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1.  Identification:  An  c<ir-po\vered 
dental  handpiece  is  a  device  pi/\vs:red 
by  corr.pic-s.sed  air  that  is  used  to 
p'rL:p::ri!  dnntal  ca'i'.ios  for  icsloia'iin.v.s, 
sur.h  cis  f:llir.gs,  and  !;jr  clp.;ning  t;.'.)'h.  A 
burr  or  ciesping  tip  is  insti-trd  into  the 
handpiece,  which  ;s  rotc;t,-d  bv  the 
P'risnure  of  tlve  compre<;scd  lir. 

2  Kecummended  chiss'fication:  C;!;iss 
1  ^cencral  controls).  The  PanrI 
rt.'comnends  that  a:r-pnn":!'il  denial 
h  !ndpif..GS  be  exen>pt  from  pre.naikel 
nu'ification  procedures  under  s.i.ln'n 
5"10['k)  ot  the  Federal  Food.  Dn.-;.  and 
Cosmetic  Act  (21  ll.S.C.  36(i|kl!.  re.  oid.s 
a'td  r'jpi:;;.s  requirenierts  ;!nd(  r  S'Tiion 
^-'.2  of  the  act  (21  U  S.C.  :(vJil.  and  the 
>;:)od  nidnutacturii'.cj  j.i.ictu:!!  reanlatio!i 
under  section  520{r)  ',f  the  a.  I  f::l  I'.S  C. 
360j(tJ). 

3.  Sum;riary  of  rea-)on;;  f. -r 
rer.oinniendation:  'Ihe  Panel 
recoinmends  that  air-poivered  lii'^'-ta! 
haniipiei.es  be  classif.ed  into  class  1  . 
bi'cause  the  Panel  !)e;ie^cs  that  general 
controLs  are  sufficient  to  provide 
reasonabie  assurance  ■)>  tj.i'  saf>  !y  and 
effectiveness  of  liie  de\  ici-.  This  device 
h,is  been  used  in  dentis'ry  for  ni.iny 
vtais.  Ttie  niatenais  used  in  the  device 
thai  co',:af  1  liie  b.'niv  h,..\i'  know^n  and 
arc  ptable  proper'.ies    i'he  IVinei 
believes  that  fnanafact..re!s  of  this 
di.v  'ce  should  not  be  rcqun-ed  to  comply 
with  p..  ni.Tr-'jt  not^fa-:'.i"n  proceda-es. 
records  and  rt  pr.rt,^  •L'tiniK.'ments,  and 
t;.e  fy.'i'\  nianutactui  i'".L;  pra  .ticcs 
icy  iiatif)'!.  because  this  :^  a  simple 
device  i'aat  presents  vn  undue  risks  tu 
h.eabh  v.h  n  used  i'l  a  nni' ad  inanner 
and  t.:.r  ihe  purpo.s*'  recomuiended. 

4   S.-nn  a'-y  of  d.iia  on  which  the 


is  ii 'Sed;  The  Panel 


fpi  onureriti  -i' 
ba^ed  a^  reeommen.l.ition  on  the  Panel 
m;  n'btTr,:  j.eisanal  knuwledc'e  of,  and 
ciinii.rd  t;>|)ei'encp  with,  air-powered 
jenla!  hand;.<ie.:es  in  'he  practice  of 
d.  '.fis-y, 

,T,  R,sks  to  hcai'h:  X-one  ideniified. 

Pr-posr .]  Cl.jssifit.ation 

FD  \    i.-ig.'ses  with  ihe  P.inri 
re    1  nraendalion  and  is  proposins  <hat 
,rr  powered  dt-nt.il  handpieces  be 
I  K.ssTied  mto  class  11  (piu-formance 
'.'anda'-d'.;].  T'.;':"  device  must  be  capable 
ijf  sU'rilization  to  avoid  contamination 
and  Irans'.ission  of  infectiua  LelvveciM 
1  .:'ie'',ts.  A  perform,  rice  standard  also  is 
I'eded  tu  assure  that  the  device  slops 
imn-'e'::.i*e!y  upon  release  of  the  foot 
1  ,,:,;.  I  '  in  order  t.j  puvent  inju'-y  to  the 
p.'n;';:'    Ihe  agency  believes  that  a 
prrfurm-ance  standard  is  nec;cssary  for 
this  del  ice  because  g'  net.d  controls 
.;lor,e  are  msafficie'.i!  to  ...ailro!  the  risks 
lo  hojlth  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 


effecb\eness  of  the  device.  The  agency 
also  believes  that  there  is  Saffident 
information  to  establish  a  [lerroemance 
s'uind..id  for  this  device. 

DeCuL:'  e  tiie  <:gency  has  de';  rn.iued 
that  air-powered  dental  handp'oces 
should  be  classified  into  class  II  rather 
than  class  I.  the  agency  is  not  required 
to  publish  a  regulation  adopting  oi 
re;ecti'tii  the  Panel  recommendation  iImI 
this  device  be  e\empt  from  ti;e 
premaikot  notification  procedures  lauler 
section  510(k),  Ihe  records  and  repoits 
reqi'irem>'nts  under  section  519,  and  th.' 
Sood  manufacturing  practice  regulation 
under  section  520(0  of  the  act. 

On  April  28, 1978.  the  agen-^y 
tc-miiiatod  all  of  llie  device 
classificdlioii  panels  and  reeslablishe  ! 
them  with  the  same  functions,  but  wi!h 
lU'w  r  unes  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Rej^isJer  of  N'ay  19.  l^):ti  (Ti 
FK  21(i0u.  ZHi67.  and  216r.Hj  and  M.-\  ^o. 
lltra  (43  FR  2:672  and  22671).  This 
proposed  classification  legulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
commiili  es  and  list  of  ih.eir  new  names 
may  be  found  in  the  pieamble  lo  the 
gcneial  provisions,  published  olsewhi:re 
In  this  issue  of  the  Federal  Reyisler. 

Therei'ure,  under  the  Federal  Food. 
Druy,  and  Cosmetic  Act  (sees.  513, 
7m(al,  52  Slat.  103'..  M  Stal   jiO-B-iti  [2\ 
ILS.C.  360c,  371(a)))  and  undsr  au'hi-:i*y 
delegated  to  him  (21  CFU  5.1),  the 
Commissioner  of  Food  .-■nd  Drug.s 
proposes  lo  amend  Part  872  in  Siibpar;  F, 
by  adding  new  §  872.4200.  lo  read  as 
fiil'invs- 

§  s:  14200    An-pOAered  dental  handpie^.e. 

(a)  Identificoiion.  An  air-powered 
denial  handpiece  is  a  davice  powered 
by  compressed  air  thgt  is  used  to 
piepare  dental  cavities  for  restorations, 
such  as  fillings,  and  for  cleaning  toeih.  A 
bur  or  cleaning  tip  is  inserted  into  the 
handpiece,  v.  hith  is  rotated  by  the 
pressure  of  the  corr.presscd  air. 

(b)  Classifica.ion.  Class  II 
(perform mce  standards). 

Ir.tru^sted  persons  may.  on  or  before 
M.^rdi  2, 1?J81  subiTiil  fo  the  Hcaj-iiig 
Cleik  (riFA-SOj),  Food  and  Drug 
Administralion,  Rm.  4-fi2,  f>6C)0  Fishers 
Lane.  Rockville.  MD  2'J>J.57,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  Le 
submit'ed.  except  that  individuals  may 
submit  one  copy.  Comments  are  lo  be 
idenlilied  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  tliis  document.  Received  coni.mnnls 
may  he  i.enn  in  the  above  office  belv\  een 
9  a.m.  and  4  p.m..  Monday  tl  lo'igh 
Friday. 


Dated.  Novemli.TlQ,  19H0. 
William  F.  Randoiph, 

Art'!'-:  .\:->-'i  '•:!''  Cu:v.!i]i'^KiontT  for 

IK  n  ,     .■J>-l'i'«:l  I    !•  v'  ;:'-J!)-H'J  h  l'  ■ir.:\ 
BILLING  coot  4nO-03-M 

21  CFR  Part  872 

(Docket  No.  78N-23!9| 

Mcdicji  Oevices;  Ciassification  of  Beit- 
Driven  Denta!  Handpieces 
agency:  Food  :!nd  Drug  r  dmii.isii.ition. 
ACTiO'*:  Propoir.ed  i<u!e.  


summary;  i'he  Food  and  Drug 
Ac:nln>s';a*i"n  (FDA)  h  is->aing  'or 
piiliiic  comment  a  proposed  r",q'i'  ition 
classifying  belt-driven  (i..nta! 
handp'eces  into  class  II  (peiformance 
s!.":;iar-d;;),  FDA  is  also  publishing  Ih.e 
rrr.'.  ••  r'liind.iti  >n  of  the  Denial  De\ice 
Chussificatif).!  iMiiel  tha'  the  device  b'> 
'  li-.ssified  into  class  I  (^encial  conl.ols). 
The  effect  of  ;:l  ^^s;t■ying  a  de-vice  inlo 
cla.ss  11  is  to  IT avide  for  the  futn.re 
development  of  one  or  n.ere 
pe:fo;ir.an;'e  ;'andard3  to  assure  l!-.e 
b.ifetv  and  eitef'iveness  of  the  device. 
rh<'  r;",!r.  of  classifying  a  device  into 
1  :,:'.s  [  is  to  !.  'leirp  that  the  device  meet 
oi.li  til!:  gent  :.:i  n;n!!o!s  '  j.plie.jl/h'  'o 
all  i.a:'-ices.  Aft."-  cor.sid.'t  in^  pabh^, 
roniments,  Fi)  \  wi:l  iss'  ••  a  find 
u  ■;,:.]  'ti.-n  cla.ss'.f)  irig  the  device.  These 
aclion.-,  ai-e  being  taken  under  tlie 
Medical  Device  Areen.hneat=  of  urii. 
ijn\i'.-.:  Comments  by  March  2,  1081. 
lT/.\  ,.s;ipoS''r.  that  the  final  r-gulation 
based  on  this  proposal  become  effertivn 
3(i  d'j  s  af'er  du'  date  of  its  publication 
in  ;1k  Fedcr.ii  negitier. 
/sj-ORESS:  V.rilten  coT..ni-nts  to  ihe 
l.I.lH  jf  the  Hearing  Cietk  (HFA-:io5), 
Food  and  Drug  AdrninisHation.  Rrn  4- 
62,  5600  Fishers  bane.  Rockville.  MD 
208;  7. 

FOH  rL-'*THER  iN'=.'^Rr»'«»TiCi-J  CONTACT: 
Gregoi\  Sinu  ■  i,v,   Pi;,-;."  ■..!' >.!edical 
Devices  (flFK  4i  ;)1.  F"o-.-l  >  :h1  Hrug 
Administralton,  b/'57  Geori^sa  Ave., 
c  i^pr  ^pr^:!.'  MD  20910,  ?ni_427-7536. 
SUi^'l'  J^EN- AC/  !.;:-o:;-t.i"'0\: 
Panel  R  "■cotic  .endauon 

\  {.,' pes  a;  e'seivhcr.!  in  this  is-^uc  of 
Ihi;  Federal  Reg.s'er  piovides 
background  infnririation  concerning  tne 
development  of  lh«  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FD.'\  advis'oiy  come.iii'ee,  made  the 
tollovvir.o  rencmmendalon  reo.ardi-\g  Ihe 
classification  of  belt-d'-iven  denial 
han'ipieces: 

T.  h.'.eiitific  ition:  A  be't-ciri\en  de'',tal 
liandp:ece  is  a  device  tliat  is  u.^-    '  to 
prejnire  dental  cavities  for  restou    ;ons, 
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recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  rotary  bone-cutting 


by  adding  new  §  872.4240,  to  read  as 
follows: 

§  872.4240    Rotary  bone-cutting 
handpiece. 

(a)  Identification.  A  rotary  bone- 


30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Room  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
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such  as  fillings,  and  for  cleaning  teeth.  A 
bur  or  cleaning  tip  is  inserted  into  the 
handpiece,  which  is  rotated  l-y  a  belt 
rvtnning  over  a  series  of  pulleys. 

2.  Recommended  classificatiLui;  Class 
I  (general  cor'rols].  The  Pane! 
recommends  tl'iat  this  device  b^  rxerapt 
from  pren'.arket  no'ifica'iop  p:oi.edi:res 
under  section  jl()(k)  of  the  Fcder.J  Foo!), 
Diug.  and  Cosmetic  Act  (21  U.S.C. 
j60(k)).  records  and  reports 
requiruintn's  under  secticin  519  of  tiie 
act  (21  U.S.C.  360;),  ;ind  the  q.)ud 
ir.juufacluring  practice  regalation  under 
section  5:0(1  of  the  act  {21  U  5.C. 

^oC'Kf}]. 

3.  Summar-)  af  n:-;  ;.;r.,  f:  .'■ 
lei  ornmen'Jatiijn:  The  P^-nel 
recorntnends  that  belt  d-.  en  dented 
handpieces  be  classified  into  class  I 
bec.iuse  the  Ptne!  believes  thai  gni-ie.'-al 
controls  are  suf'icient  to  pro\  ide 
reasonable  assurance  of  the  s.:f.''ty  an  J 
efffectiveness  of  the  device.  Th;s  de\  i,  f- 
has  been  csud  in  der.tiolry  for  r..a::y 
years.  The  matcria's  used  in  the  device 
that  c.on'acl  the  body  have  known  and 
acceptable  properties.  1  lie  Panel 
!:eiieves  that  rt;ani:.''t;cfurers  of  this 

dc>\  :r;e  should  not  be  required  to  coii:p!y 
i.viih  premarkel  notification  procedures, 
records  I'nd  rtpcitts  re'^':irrrnvents,  and 
t'le  good  manufacturing  practice 
regulation  because  this  is  a  simple 
d.  vice  that  presents  no  ufidue  risks  to 
hi  altn  vvh.en  used  in  a  normal  manner 
■inH  fi;r  the  purpose  recommended. 

1  Summary  of  data  on  which  the 
ucommendcition  is  barbed:  Thsa  Panel 
based  its  recommendation  on  the  Panel 
nenliers'  personal  knowledge  of.  and 
clinical  experience  wdh,  beit-driven 
d.aital  handpieces  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identifisd. 

r'ropo  .,d  CIassit"ica!it'n 

FDA  dls.igrees  with  the  Pane! 
nconintend.-i  tion  and  is  proposing  that 
bfcU  driven  dental  handpieces  be 
classified  into  class  il  fperinrniunce 
star(lards).  The  device  miisi  bs  capable 
of  slfcriiization  to  avjid  rorilvsmination 
Gild  transmission  of  infection  between 
patients  A  p.?! formancs  standard  is  also 
needed  to  control  the  eieclrical  d.'.sign  of 
thi  device  in  trder  to  prevent  tlec'rical 
s'.i)ck  '.0  the  patient  or  u^er.  The  agency 
L'ehe'.fS  thai  a  perfcmiance  si^.iidard  is 
fitcessary  for  this  dfe\'ice  bcc-iuse 
geneial  controls  e'or.e  are  insufficient  lo 
control  Iha  risks  to  healllr  presented  by 
th.7  device.  A  performance  standard 
wotild  provide  reasonable  assurance  of 
tlie  safety  and  effectiveness  of  the 
d'_'vic.-.  The  agency  also  believes  tiiat 
ihei-..  is  suific'.ent  information  to 
establish  a  perfcr-n-.ince  standard  for 
this  device. 


Because  the  agency  has  determined 
thai  belt-driven  dental  handpieces 
sinndd  be  classified  into  class  II  rather 
tbitn  class  I.  the  agency  is  not  required 
to  pLiblioh  a  regulation  adopting  or 
rejecting  the  Panel  .-ftronnnendatKin  that 
this  de\  ice  be  exenipt  from  the 
premarket  notification  procedures  a.ader 
scLiion  .TM'kj.  the  records  and  ti  poils 
require";. ,,":!is  under  section  519.  and  the 
good  rpa:T..'ac'uring  practice  regulation 
intd' r  SBctiiin  .">20(r)  of  the  act. 

On  Ai.ril  23.  1978,  the  ag-ncy 
U^niina^cd  ell  cf  the  device 
classification  p..p£ls  and  rcf  stablislied 
the.'Ti  with  the  stime  functions,  hut  with 
!u-n  nar;.es  a  id  a  now-  strnciarc.  FDA 
pcbhshed  r   ti.„e5  cf  these  changes  in 
the  Federal  Rej^ister  of  May  19,  lOry  (43 
FR  216&U.  21657,  and  2100.4)  a::d  May  26, 
i978  (43  FR  22672  and  2267n;i.  This 
propn;.ed  ''larsif'cation  regnl.-ition 
identifies  ca'-h  de\  ice  panel  by  ihe 
fi  i-ner  name.  Further  information 
regn.rding  the  device  advisory 
committees  and  list  of  tireir  new  r-arnes 
may  be  found  in  the  preamble  to  the 
gi'ueral  provisions,  put''''-h',l  el^ewheie 
in  this  isseo  of  the  Federal  Kegisier. 

I'lurefore,  under  the  Federal  iood 
Druy.  .a.nd  Cosmetic  Act  (sees.  M3, 
701fa).  52  Stat.  1055.  90  Slat.  540-546  (21 
U.S.C.  3C0c.  371(.i)))  and  under  authority 
delegated  to  hi;n  (21  CFR  5.1).  the 
Commissioner  of  Food  and  D:  ugs 
[hoposes  to  amend  Part  672  in  Subpart  F, 
by  adding  new  ^'872  4220,  to  read  as 
f.allows: 

5  f  :2.4::20     Si;i}-dr<.'en  a:-nta!  t.anc:.  ices 

(f )  Identification.  A  bell-driven  dental 
handpiece  is  a  device  that  is  used  lo 
prepare  dental  ca\il'es  for  restorations. 
such  as  fillings,  and  for  cleaning  teeth.  A 
bur  or  cleaning  tip  is  inserted  iiiln  the 
handpiece,  which  is  rotated  by  a  belt 
n.nnieg  over  a  s?ries  of  puilej  s. 

(b)  Chasificaticr..  Class  II 
(peiiornidnce  standards). 

Interested  persons  may,  on  or  before 
March  2,  1981  si.bmit  to  the  Hearing 
Clerk  (HFA-SO.-.).  Food  and  Drug 
Administr.w.ion.  R.-n.  4-62,  5000  Fishers 
Lane.  Rockville,  MD  20657,  written 
cnmments  regartiing  this  proposal.  Four 
conies  of  iiny  comments  are  to  be 
submitted,  except  Lhal  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  bracke's  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  ai)o\e  <'f;~ice  bi  tv\i.'-n 
9  a.m.  and  4  ;..'.m..  Mond,i\'  through 
Fnd.iv. 


D-ileJ:  N'oMTTiber  19.  19o;l, 
William  F.  Randoiph, 

.4.'  (■  7;,i.' .  U.soi'.'i.'.'p  Co,'7//;).'.s.,-,''o;.'e.r  for 
Rn^iukitiiry  Affairs. 

|1H  llr     W)-  :y m:  Fii.'J  \l'?.'i'Kn  H4.'.  ,tm| 
BIlLIMG  coot  4110-03-M 


21  CFR  Part  872 

(Docket  No.  7ti.N  29201 

Meciicai  Devices;  Classification  Of 
Rotary  Bone-Cufting  Handpiecss 

ACENCV:  l-'ood  and  Drig  /Xdmiriisiralion. 
ACTiOM;  Proposed  Rule. 


S'J-M'/iARV;  The  Food  and  Drug 
,\,l:n;;:ist:ati(-n  (FDA)  is  issuinc;  'ov 
pnblic  coinment  a  proposed  regulation 
cl.. tidying  rotary  Lone-catting 
handpieces  inlo  c'a.-s  Ji  (ptrlorn-.aiicB 
staiidardsj.  FD/v  is  also  pubhsh.ing  the 
recommendation  of  the  Dental  Device 
Clasr.ificatinr.  P.inel  that  the  device  be 
classified  into  class  II.  The  effect  of 
cl.-jssifying  a  device  into  class  II  is  to 
provide  for  tha  future  de\e!opmer.t  of 
one  or  more  performance  st^inddids  lo 
assure  the  safety  and  effecti\-tne3s  of 
Ihe  de\ice.  After  consif'erin;^  public 
comments,  FD.'\  will  issue  a  f;nal 
regulation  ciassityirg  the  device.  These 
;k  tion-;  are  being  taken  under  Iht; 
M.-;d;ru!  Device  .Xmen.inents  of  lti-6. 
DATES:  Con-nvjnts  b\  ?<!:,.'ch  2.  19,S1. 
riJ;\  proposes  that  the  final  regulation 
ba.^ed  on  this  proposal  becorrie  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
.'  DDPESS:  Written  cominents  to  the 
oiiice  of  the  Hearing  Clerk  (HFA-3051. 
Food  and  Drug  Admini?  tf-ation.  Room  4- 
62,  5F,00  Fishers  Lane.  Rockville,  MD 
2;w'i7 

rof?  FL:f:Ts;EF.  iN^car.UT'ON  coN"^Acr: 
C/icgory  Sy^qltion,  Bureau  of  Medical 
Devices  (HFK-4[«j;.  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
Slt-PLrvrNT/aY  lft«=0RMAT10N: 

Panel  Recommendation 

A  proposel  elsewhere  in  this  issue  of 
the  Fnderal  Register  prov  ides 
back^'iounri  information  concerning  the 
development  oi  ihe  proposed  regulation. 
The  Dental  Dc-\  ice  Classification  Panel, 
and  FDA  advisory  coTrmiUee.  made  ihe 
fillovving  recommendation  regarding  the 
classificaticn  of  rotary  bone-cutting 
hu;:dp.iec3s: 

!.  Identificalion:  A  r.:  ta'"v  bone-ci:llii-.g 
handpiece  is  an  AC-pcutr?  d  dental 
device  used  lo  ^  :1  and  shape  bone  in  Ihe 
oral  cavity. 

2.  Reconrmended  clas-sification:  Class 
11  (performance  standards).  The  Panel 
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nil  nibers'  personal  kninvled'^e  of.  .old 
clinical  e>pericnce  with,  contra  rnigle 
h  indpiene  attachmerrts  in  tiie  p;.ic'ice  of 

lirntislry. 

',.  R.sks  to  ncaiih;  N'oiie  identified. 


Proposed  (Jas  .ification 


dentr.l  handpiece.  The  devic  e  is  bent  ai 
an  angle  to  allow  easy  access  to.  and 
rno\ement  within,  the  m.cu'h.  It  is  used 
lo  prepare  dental  cav  ities  for 
restorations,  such  as  fillings,  and  for 
cleaning  teath. 


Food  and  Drug  .Ad.ministration,  Rm.  4- 
62.  5K)n  Fishers  i.ane,  Rockville.  MD 
20:r!7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 

UHvii>'s  ((tFK-4r,ni  F,-i,-d  a-d  Dmo 
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recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation;  The  Panel 
recommends  that  rotary  bone-cutting 
handpieces  be  classified  into  class  II 
because  the  electrical  properties  of  the 
device  need  to  be  controlled  in  order  to 
prevent  electrical  shock  to  the  patient  or 
user.  The  Panel  believes  that  general 
controls  alone  would  not  provide 
sufficient  control  over  this 
characteristic.  The  Panel  believes  that  a 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
member's  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Bone  damage: 
Improper  design  of  the  blade  could 
cause  bone  damage. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
rotary  bone-cutting  handpieces  be 
classified  into  class  II  (performance 
standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safely  and 
effectiveness  of  the  device.  FD.^  also 
believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  2166G,  21667,  and  21668)  and  \Uy  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  fo.md  in  the  preamble  to  the 
general  provisions,  published  plsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  36Gc,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 


by  adding  new  §  872.4240,  to  read  as 
follows: 

§  872.4240    Rotary  bone-cutting 
handpiece. 

(a)  Identification.  A  rotary  bone- 
cutting  handpiece  is  an  AC-powered 
dental  device  used  to  cut  and  shape 
bone  in  the  oral  cavity. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 

William  F.  Randolph, 

Acting  .4si'oc/ote  Coninvs.^n'oner  for 
Regulatory  Affairs. 

IFR  Doc.  ao-wwa  Filed  li-iO-*):  8:45  .im) 
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21  CFR  Part  872 

[Docket  No.  76N-2921] 

Medical  Devices;  Classification  of 
Contra  Angle  Handpiece  Attachments 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  contra  angle  handpiece 
attachments  info  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recomnunJaiion  of  the  Dental  Device 
ClassiHcation  Panel  that  the  device  be 
cLissified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  far  the  future 
development  of  one  or  m.ore 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  genera!  controls  .ipplicable  to 
all  djvices.  After  cnnsiucring  public 
comments.  FDA  v/i!l  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
P'D.'\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 


30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Room  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  contra  angle  handpiece 
attachments: 

1.  Identification:  A  contra  angle 
handpiece  attachment  is  an  accessory 
device  that  is  attached  to  the  end  of  a 
dental  handpiece.  The  device  is  bent  at 
an  angle  to  allow  easy  access  to,  and 
movement  within,  the  mouth.  It  is  used 
to  prepare  dental  cavities  for 
restorations,  such  as  fillings,  and  for 
cleaning  teeth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food.  Dru.y. 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  3G0i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  contra  angle 
handpiece  attachments  be  classified  into 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assure.: "e  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  u  ied  in  the  device 
that  contact  the  body  'save  known  and 
acceptable  properties  The  Fanc-1 
believes  that  manufa.;turers  ofthis 
device  should  not  be  required  to  comply 
with  premarket  noti  ication  procedures, 
records  and  reports  requirements,  and 
the  good  manufactu  ing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  i  normal  m..:;iicr 
and  for  the  purpose  r,  commended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  P  nel 
based  its  recommend:  tion  on  the  Panel 
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Proposed  Classification 

FDA  dis.-igrees  with  the  Panel 
recommendation  and  is  proposirg  that 
direct  drive  handpieces  be  classified 
into  cla,?8  II  (perform,.;mc:e  standards). 
The  device  must  be  carable'  of 


cleaniiiq  teeth.  The  handpiece  is 
powered  by  a  motor  without  a  pulley. 

(b)  Classification.  Class  1! 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2  10€1  submit  io  ;he  Hearing 

riorV  firr.'-A-in'^l    Fn,ir!  ^n.-'  DriK) 


SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhe.re  in  this  issue  of 
the  Federal  Register  provides 
background  information  conccining  the 
development  of  the  proposed  regulation. 
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nil  nibers'  personal  knovvled^^c  of.  ..nd 
cliriica!  e>per^cnce  v.ith.  contra  iiwAo 
h.:':dp!2"e  attachments  in  the  practice  uf 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

I'DA  disagrees  widi  the  Panel 
rccuminendation  and  is  piop.::sins  that 
contra  angle  handpiece  attachments  be 
classified  into  class  II  (performance 
standards).  The  device  must  be  capable 
of  st'.'rilization  to  avoid  contamination 
and  transmifsion  of  infection  bet;-. cen 
patients.  The  agency  believes  that  a 
performance  standard  is  necess-iry  for 
this  device  because  general  co.'iirols 
alone  are  insufficient  to  control  the  risks 
Io  health  presented  by  this  device.  !\. 
pciiormance  standard  would  provide 
reasonable  assuiaucc  of  the  safety  and 
effectiveness  of  the  device.  FDA  also 
believes  that  tliere  is  sufficient 
information  to  establish  a  perfoimaace 
standard  for  this  device. 

Because  the  agency  has  deterniincd 
that  contra  angle  handpiece-  a1!jc:;!r.cn!s 
should  be  classified  into  clcss  II  rather 
than  Class  I.  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  rccomm.endaiion  that 
tliis  device  be  exempt  from  the 
premarket  notification  procedures  under 
s.^ctiun  51U(k).  the  records  and  reports 
iequirem.ents  under  section  513,  and  the 
^ood  manufactuiing  practice  regulation 
under  seciion  52i.'(f)  of  the  act. 

On  April  23,  1973,  the  agency 
torrnina'.od  all  uf  the  dtv  Ice 
clas;-.;i'icatiun  panels  and  reestablished 
ihi  ni  with  the  same  functions,  but  with 
pew  names  and  a  new  structure.  FDA 
published  notices  of  thcic  chari^es  in 
the  Fedsral  Register  of  May  I'J,  1978  (43 
M^  216<j(...  21067,  and  21668)  and  May  2t3, 
1978  (43  FR  22672  and  22673).  This 
propo:;ed  claj&ificalion  regulation 
identifies  each  device  pane!  by  the 
former  nam.e.  Further  infcrmaticn 
iegaiding  the  de\ice  adviso.y 
committees  and  li.st  of  their  new  names 
may  be  f  jund  in  the  preamble  to  the 
general  prcvisiont,.  published  elsi"A'liere 
m  this  issue  of  the  Federal  R«g'.s{«r. 

Ti,en.'"orr,  under  ilie  reileral  Foi.id, 
Diug  and  Co3nir..i.:  Act  (sees.  513. 
roila).  52  Stat.  1U55,  90  Stat.  54f}-5iG  (21 
U.S.C.  360c.  371(a)))  and  undpr  authority 
dfieiiaU'd  io  hini  [21  CFR  i.ll.  die 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  e72.'i260,  to  read  as 
follows: 

ij  872     ?0    Contra  ar.gie  tiandpisco 
lit?'    rnent. 

( .,  iiienlificatiun.  A  conlra  angh? 
handpiece  attachment  is  an  accessory 
device  that  is  attached  to  the  end  of  a 


der.;,:l  handpiece.  The  device  is  ber.t  al 
UT  angle  to  allow  easy  a.:coss  to.  and 
movement  v.ithin,  the  mcu'h.  It  is  used 
to  piepare  dental  ca\ities  for 
restorations,  such  as  fillings,  and  tor 
cleani.ag  te;=>th. 

(b)  Clossificaiion.  Class  II 
(performance  standard.^). 

Interesti'd  persons  ma}-,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  I^rug 
Adm.inistrafion,  Rm.  4-o2,  5600  Fishers 
f.pne,  Rock\  ille.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  arc  to  be 
submitted,  except  that  individuals  may 
submit  one  co;.y.  Con^ments  are  to  be 
idcfitifiei  wi'h  the  H.'»ai;n,r|  Clerk  docket 
number  found  in  brackets  in  the  heading 
ofthis  document.  Received  comments 
may  be  seen  in  ihe  above  olfice  between 
9  a.m.  and  4  p.m  ,  Monday  tlirough 
Friday. 

DaiKd:  No.tTil-sr  19.  1080. 
Williaip.  F.  Randolph, 

Acting  Assoccie  Commissioner  for 
RfiiLilaiory  .Mfoiis. 

\}-R  ll.T  III.  .4*«H  I'l'':]  12  29.<I0:8.45  u<n| 
eiLLirjj  CODE  4.13-03-M 


21  CFR  P^r!  872 

(OockstMo.  7Sfi?922! 

iVedic'i  D9v'-  ;s:  Clsss-'ic^tion  of 
Cirect  Dr've  i  i.n.idpieccs 

At-cNCV:  F'.'nd  ;.nd  D;  ua  Arin-in'^tiation. 
ACTION:  rropo!?ed  rule. 


summary:  The  Food  and  Drug 
.Icin-.ini.'i'.iaiiun  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
rl;ssifying  cL^ect  drive  handpiece's  into 
cl^ss  II  (performance  sl<:ndards).  FDy\  is 
also  publ'shing  the  recomni'^adation  of 
the  !?cr.ial  Device  Clfibsircution  Panel 
thot  the  device  be  cltss'fied  into  class  I 
(genera!  controls).  The  effect  of 
cidssifying  a  device  into  ci.iss  II  is  to 
provide  for  tht-  future  development  of 
one  or  more  performance  st.'ndards  to 
assure  the  safely  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  1  is  to  require  that  the 
device  meet  only  the  general  controls 
.-ipplicable  to  all  devices.  After 
considering  public  commenls,  FDA  will 
is.sue  a  final  regulation  Lla:>.-!fying  the 
device.  These  actions  are  bc'ng  taken 
under  the  Medical  Dovire  A!::endments 
of  VH7Q. 

pates:  Commenls  by  March  2, 1981. 
Ku.\  proposes  that  the  final  regulation 
based  on  this  pioposal  beccnie  effective 
30  days  after  Ihs  date  cf ;'.»  puldlcation 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  ihe  Hearing  Clerk  (HFA-305), 


Food  rind  Drug  Administration,  Rm.  4- 
62,  nt-iOO  Fishers  L.jne,  Rockville,  MD 
20.'>">7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grcgcry  Sirgleton,  Bureau  of  Medical 
Device's  (HFK-460).  Food  and  Drug 
Administration,  8~57  Georgia  Ave., 
Silver  Spring.  MD  2C91C,  301-527--536. 

SUPPLEMENTARY  INFORMATION: 
Pijoel  Kecomneiidation 

A  proposal  elscwhcie  in  this  issue  of 
the  Fed-iral  Register  pf-ovides 
b.'ickground  information  concerning  the 
developm.ent  of  the  proposed  regulation. 
The  Dental  Device  CI  ossification  Panel. 
r;:id  r  D.\  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  direct  dri\  e  handpieces: 

1.  Identification:  A  direct-drive 
h.jridpi€ce  is  an  AC-pcvvered  lolary 
device  used  to  prepare  dental  cavities 
for  restorations,  such  as  fillings,  and  for 
cle.rning  teeth.  The  handpiece  is 
povvcrod  by  a  motor  without  a  pulley. 

2  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
reromr.-.end.s  that  direct  diive 
handpieces  be  exempt  from  prerudrket 
notificatidii  procedures  under  section 
510(k)  ot  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  350;k)),  records 
and  reports  requirements  under  section 
519  of  the  ^ct  (21  U.S.C.  360i).  and  the 
good  manufa.:tu.'ing  pr.-ictice  :.?gulcl;on 
under  section  520(f)  of  tiie  ret  (21  U.S.C. 
.3fi'!;(f]). 

3.  Sum.m.iry  of  reasons  for 
rccom.mendalion:  The  Puntl 
recommends  that  direct  drive 
handpieces  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safely  and 
effectiveness  cf  the  device.  This  device 
has  been  used  in  dentistry  for  m.any 
years.  The  m.aterials  u:.ed  in  the  device 
1hat  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  pcr.market  notification  procedures, 
records  and  reports  requirements,  and 
(he  good  manufacturing  practice 
regulation  because  this  is  a  simple 
dr.vice  that  presents  no  undue^isks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  da  la  on  which  the 
recommenda''on  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
member's  personal  knowledge  of,  and 
clinical  e.xperience  with,  direct  drive 
handpieces  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules 


86063 


these  manufacturers  be  subject  to 
registration,  device  listing  and 
prem.arkel  notification  under  section 
510(a)  through  (k)  of  the  act.  Under 
section  510(g)(4)  of  the  act,  the  agency 
iTtiV  exem.pt  a  manufacturer  fiom 

C(K  tio'1  f^tn  nnl\f  if  it  finH^  tKjt 


ijianufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)).  FDA  is  proposing  that 
a  mianufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requiiements  in  the  GMP  regulation 
exf  en't  «  820.180  121  CFR  820,1801.  with 


user's  foot  that  is  used  to  control  the 
spc'ed  and  direction  of  rotation  of  dental 
handpieces,  such  as  a  dental  drill. 

(b)  Classification.  Class  I  (general 
continls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 

in  P:jri  ATI    \\-it'n   fhp  pvrpnfinn  nf 
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Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposirg  that 
direct  drive  handpieces  be  classified 
into  class  II  (performance  standards). 
The  device  must  be  capaMe"  of 
sterilization  to  avoid  conlaminalion  and 
transmission  of  infection  between 
patients.  A  performance  standard  is  a'so 
needed  to  control  the  electrical 
properties  of  the  device  in  order  to 
prevent  electrical  shock  to  the  palient  or 
user.  The  agency  believes  that  a 
performance  standard  is  neces.S£iry  for 
this  device  because  general  controls 
alone  are  insufficient  to  coiiirul  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  iOt  this  device. 

Because  the  agency  has  determined 
that  direct  drive  handpieces  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  snction 
510(k),  the  records  and  reports 
requirements  under  section  .519  and  the 
good  manufacturing  practice  regulation 
under  section  520(f]  of  the  act. 

On  April  28. 1978,  the  agr-ncy 
terminated  all  of  the  device 
classification  panels  and  rerstahlishcd 
them  with  the  same  fun<tions.  hut  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  20. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  roguialion 
idtntififs  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  n  inies 
may  be  found  in  the  preap'-.ble  to  the 
genera!  prov'sions.  pebiishcd  elsewhere 
in  this  issue  of  the  Federal  Ri;gister. 

Therefore,  under  the  Federal  I').jd. 
Drug,  and  Cosmetic  Act  (^.ecs.  51.'^, 
701(a),  52  Stat.  1055.  90  Stat.  540-54B  121 
U.S.C.  360c.  371(3)))  and  undfr  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Diuys 
proposes  to  amend  Part  87?  in  Subpart  E 
by  adding  new  §  872.4230.  to  read  as 
follows: 

§  872.4280    Direct  drive  handpiece. 

(a)  Identification.  A  direct-drive 
handpiece  is  an  AC-povvered  rotary 
device  used  to  prepare  dental  cavities 
for  restorations,  such  as  fillings,  and  I'or 


cleaninq  teeth.  The  handpiece  is 
powered  by  a  motor  without  a  pulley. 

lb)  Ciu^sification.  Clans  1! 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2.  IWl  submit  lo  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Ad  aini.stration.  Rm.  4-62,  5000  Fishers 
lane.  Rcckville.  MD  20857,  written 
comm.rnts  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  Novcmbtr  19,  1960. 
William  F.  Randolph, 
Acting  Afiscciate  Commissiom'r  for 
Regulatory  A  t'fairs. 

|KR  UiiL,  8O-.39905  Filed  li-ZB-fiO;  H;4!j  .irii| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

IDocketNo.  78N-2923I 

Medical  Devices;  Classification  of  Foot 
Controllers  for  Handpieces 

AGENCY:  Food  and  D'ug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  lor 
public  comment  a  proposed  regulation 
classifying  foot  controllers  for 
handpieces  into  class  I  (general 
controls).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
C'assifica'.ion  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  I  is  to 
require  that  the-  duvi.-.e  meet  only  the 
general  controls  applicable  lo  all 
devices.  After  considering  public 
cca  ments,  FDA  will  issue  a  iina! 
ir'./ulation  clissifying  the  d(;\ice  Those 
ai;t!on3  aie  being  t,iken  und':r  the 
.Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2.  iy«l. 
V'J\  proposes  thai  the  final  rcgul.ation 
based  on  this  propos^jl  become  oirective 
,10  days  after  the  date  of  its  publication 
111  the  Federal  Register. 
ADDflECS'  vVriilen  comments  to  the 
of! ice  of  the  Healing  Clerk  (UFA  -305). 
Food  and  Drug  Administration,  Rm.  4- 
6.?.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cicgory  Siiifileton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Aministration.  8757  Georgia  Ave.  Silver 
Spring.  MD  20910.  301-427--530. 


SUPPLEMENTARY  INFORMATION; 
Panel  Reconimendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  conceining  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  foot  controllers  for 
handpieces: 

1.  Identification:  A  foot  controller  for 
handpieces  is  a  device  operated  by  the 
user's  foot  that  is  used  to  control  the 
speed  and  direction  of  rotation  of  dental 
handpieces,  such  as  a  dental  drill. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  5i0(k)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)). 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i). 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  3G0j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  foot  controllers  for 
handpieces  be  classified  into  cl.^ss  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  Panel  believes  that 
manufacturers  of  this  device  should  no! 
be  required  lo  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  ihe  Panel  believes  that  the 
quality  of  the  device  is  easily 
discernible  and  defects  are  readily 
apparent  to  the  user. 

4.  Summary  of  d.^ta  on  which  the 
recomimendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
men.bers'  personal  knowledge  of,  and 
clinical  experience  with,  foot  controllers 
for  liandpieces  in  the  practice  of 
denListry. 

5.  Risks  to  health;  None  identii'ii.'d 

Proposed  Clissification 

FDA  agrees  with  the  Panel's 
recommendation  and  is  proposing  th^^t 
foot  controllers  for  handpieces  be 
classified  into  class  I  (general  controls). 
The  agency  believes  that  general 
controls  are  sufficient  to  control  the 
risks  to  health  presented  by  the  device. 

In  response  to  the  Panel's 
rccommxendalion  that  manufacl  'ers  of 
foot  controllers  for  handpieces  br 
exempt  from  sectjon  510(k)  of  the  act  (21 
U.S.C.  350[k)),  FDA  is  proposing  that 
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30  ilays  af'iT  t!:e  t'.;'!'  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  ccmmcnts  to  Ihe 
ulTi'..;  of  the  Hearing  Clerk  (HFA-30.5). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 


based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  water-powered 
handpieces  in  the  practice  of  den'is'ry. 

5.  Risks  to  health-  N'one  identified. 

FDA  disagrees  with  the  Panel's 
rprmmpndRtinr;  .nnd  i.s  nroDOsin"  thai 


handpiece  llnough  coaxial  (a  tube  inside 
a  Inbo)  pla.stic  tubing;  the  pressurii^ed 
\\  ''f  r  |:ovvers  the  device. 

lb]  Classification.  CI.-js";  II 
(performance  standards). 

Interested  persons  may.  on  or  befcie 
Ma.'-ch  ?..  1981  Siibmit  to  the  Hearing 
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these  manufacturers  be  subject  to 
registration,  device  listing  and 
premarket  notification  under  section 
SlOfa)  through  (k)  of  the  act.  Under 
section  510(g)(4)  of  the  act.  the  agency 
rr..,y  exempt  a  manufacturer  from 
.set  ticn  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  foot  controllers  for 
handpieces,  the  agency  cannot  make  the 
required  finJ'rg.  To  p"oi;M:*  the  ptiL'lic 
hiu'Iih.  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
d'l-vice,  to  conduct  necessary 
ir.spections,  and  to  receive  premarket 
notification  from  manufacturers  to 
assure  that  FD.A  learns  of  new  devices 
and  of  significant  modifications  of 
p\!s'.ing  devices,  for  which  premafkel 
tipproval  is  required. 

FD.-\  disag.f-ees  with  tiie  Panels 
r^'CO.nimondrition  that  manufacturers  ol 
foot  controllers  for  handpieces  be 
exe.mpt  from  records  and  reports 
regulations  under  section  519  of  '.be.  act 
(21  U.S.C.  360i).  The  records  and  repot  is 
requirements  in  several  of  FDA's 
present  device  regulations  are 
i.uihorized  wholly  or  in  pa.-t.  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  piriclice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21,  1978  (43  FR  3\30H].  in 
the  f:;'i.re,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulalioas  requiiing  reports  to  FDA  of 
experience  with  m.edical  dc\  ices.  Until 
these  regulations  are  i.ssued.  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
repo:ts  requirements,  interested  persons 
may  submit  cammcnts  requesting  that 
certain  classes  of  manufacturers  or 
v'.hc-  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
Kxemptions  that  are  appropri:ite.  The 
cv^\  type  of  exemption  from  records  iiv.i\ 
rtp':rts  requirements  that  FDA  is 
proposing  now,  in  device  alassificuiion 
regulations,  is  an  exemption  of  certain 
manufacturers  from,  requirements  of  the 
tievice  GMP  regulation.  The  exemption 
ivill  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
With  respect  to  general  requirem.ents 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  ol 
foot  controllers  for  handpieces  be 
cxem.pt  from  the  device  good 


rjianufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)).  FDA  is  proposing  that 
a  mianufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requiiements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180).  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files  Based  on  -available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  rieterm.ined  that  application  of  the 
GMP  regulaticn.  other  than  §§  820.180 
and  820  198.  is  unlikely  to  improve  the 
safely  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  foot  controllers  for 
handpieces  ma'.st  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
sy  ste.ms  for  com.plaint  investigation  and 
fo!!ov\up,  Ihe  agency  also  believes  that 
manufacturers  of  foot  controllers  for 
hanilpieces  must  still  be  required  lo 
comply  with  the  general  requirements 
concnning  records  in  §  820.180  to 
ensure  that  FD.-\  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  m.anufacturer's  corrective 
actions  are  ad'jquite.  and  may 
determine  whether  th.e  exemption  from 
other  sections  of  the  GMP  regulation  is 
si  111  appropriate. 

On  -April  28.  W^S,  the  agency 
terminated  all  of  the  device 
classificJ'.tion  panels  and  reestablished 
them  ivith  the  same  functions,  but  with 
new  names  and  a  new  structure  FDA 
published  notices  of  these  changes  in 
"(he  Fp'.<eral  Register  of  May  19,  1978  (43 
FR  21fiF.P,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
pr(;posed  classification  reguU.tion 
identifies  each  device  panel  by  the 
form.er  name.  Further  inform,ation 
regarding  the  device  advisory 
cum.mittees  and  list  of  their  new^  names 
may  be  lound  in  the  preamble  lo  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701  fa).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  j60c.  37:;a]1)  d<.-\d  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Comnnssioner  of  Food  and  D.ugs 
proposes  to  a.mend  Par!  872  in  Subpart  D 
by  adding  new  §  8'^2.4300,  to  read  as 
follows: 

§  672.4300    Foot  controller  for  tiandpleces. 

(a)  iJeptification.  A  foot  controller  for 
handpieces  is  a  device  operated  by  the 


user's  foot  that  is  used  to  control  the 
speed  and  direction  of  rotation  of  dental 
handpieces,  such  as  a  dental  drill. 

(b)  Classification.  Class  I  (general 
contiols).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Pari  820.  with  the  exception  of 
§  820.180  regarding  general  requirements 
concerning  records,  and  §  820.198 
regarding  complaint  file  s. 

Interested  persons  may.  on  or  before 
March  2  1981  submit  to  the  Hearing 
Clcik  (i!fA-305).  Food  and  Drug 
Administration.  Room  4-62.  5600  Fishers 
Lane  Rockville.  MD  20857.  written 
co.mments  regarding  this  proposal.  Four 
copies  of  any  com,ments  are  to  be 
submltled.  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Ddted:  .N'ovembr-r  19,  19b0. 
William  F.  Randolph, 

Ailing  .Absuciatf  Commissioner  for 

/{fgulntory  Affairs. 

|i!;  1) .'  rt^'-.ri.Hii. :....]  ;.:^iu-«o.e.45jml 
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21  CFR  Part  872 

[Docket  No.  78N-2924J 

Medical  Devices;  Classification  of 
Water-Powered  Handpieces 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY;  The  F'jod  and  Drug 
Af'minisrration  (FDA)  is  issuing  for 
public  com.ment  a  proposed  regulation 
classifying  water-powered  handpieces 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
rcf;omnienda!ion  cf  the  Dental  Device 
CKissification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
ciLiss  11  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  1  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  (March  2, 1981. 
FD.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
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Administration.  8757  Georgia  Ave. 
Silver  Spring.  MD  20910,  301-127-75.36. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 


into  class  II  (performance  standards). 
1  he  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
irsufficient  to  control  the  risks  to  health 
p.esented  by  the  device.  A  peiform.ance 


Dated.  N'ovenibcr  19.  1980. 
William  F.  Randolph. 

Acting  .Associatf  Coni.missionerfor 
Rrgiilatcry  Affairs. 

IIH  Dim.   B0-3!W)fl  nieJ  i:-2<»-80;  8:45  ami 
BILLING  CODE  4110-03-M 
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iTar-.-:e"t»rf-^* 


'iU  dj\  s  aC^T  t!:e  o'j't-'  of  i's  publication 
in  the  Fed'ial  Registcir. 
ADDRESS:  Wii'.trn  cummints  to  Ihe 
u!Ti' ,;  cf  the  IkMring  Clerk  {HFA-305). 
I-'ood  and  Drug  .\dmi;:islrdtion.  Rn-..  4- 
62.  jbO(3  Fi-ihers  Lanp  Rockvil'.c.  MD 
20837. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gifgorv  Sir.qloton.  Bure.iu  of  Mt'dical 
Devicfis  (HFK-460J.  Fo-d  and  Dri:g 
Adnnriistrafion^  8757  Geoi-gii  A\n  . 
Silver  Spring.  MD  2CW10.  .301-42--7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Rocoinmendalion 

A  proposal  elseuherc  m  this  issue  of 
the  Fed'iral  Register  provides 
background  information  conceining  the 
development  of  the  propos;^d  regulation. 
The  Dental  Device  Chssificat'on  Panel, 
an  FDA  advisory  committee,  nz.ide  the 
following  recom.mendation  regarding  the 
classsfica'i'.in  of  vva'cr-powerod 
handpieces: 

1.  Identification:  A  water-povvijifd 
handpiece  is  a  rotary  device  used  to 
prepare  dental  cavities  for  restorations, 
such  as  fillings,  and  for  cleaning  teeth. 
An  AC-povvered  water  pump  provides 
watei  under  pressure  to  the  de\ice 
hand-piece  through  rnaxi.il  (a  tuiu; 
inside  a  tube)  plastic  ti.l.'ing:  llu; 
pressurized  water  powers  the  device. 

2.  Recom.mended  classification  Class 
1  (general  conlrcls).  The  Pa:i"l 
recommends  that  this  device  be  exempt 
from  prernarket  notification  proredu'es 
under  section  510(k)  of  the-  Feder::!  Food. 
Dru<2.  and  Cosmetic  .Ac'  (21  L'.S  C. 
3iiO(kl].  records  and  reports 
requirements  und(  r  sec  tion  519  of  thio 
act  (21  U.S  C.  aOOi),  ..nd  the  gjod 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (2i  U.S.C. 
SOOifP,). 

3.  Sum.m,  ry  of  fca-jcns  for 
recomniendat;on:  The  Panel 

rs  coP'.nieiids  that  wate.r-povve:ed 
lianu:.:ieces  be  classified  into  class  1 
he.:.aasc-  'he  Pane!  believes  that  general 
controls  are  sui'i'icicnt  to  provide 
leaaonabli  assurance  of  the  safety  and 
elfcctiveness  of  the  deviv-rc.  This  device 
I:as  been  used  in  dentistry  for  many 
yrurs.  The  materials  used  in  the  device 
til  it  cont.ict  the  body  have  known  and 
,iccLp>able  properties.  The  Panel 
believes  Iha!  m  .nufactarers  of  this 
device  siiouid  :  oi  be  raqiured  to  comply 
with  prernarket  notification  procedures, 
records  end  reports  rcquireaients,  and 
the  j40od  ;ricinufacturir.2  practice 
regulation  becuuse  this  is  a  simple 
(ievice  that  presents  ns  undue  risks  to 
health  when  used  in  a  norma!  munner 
and  for  the  purpose  reror'.mended. 

4.  Samm:dry  of  data  on  vvhicli  the 
recommendation  is  based:  The  P.inel 


based  its  recommendation  on  the  Panel 
members'  parsnnal  knowledge  of,  and 
clinical  experience  with,  water-powered 
handpieces  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

FD.A  disagrees  with  the  Panel's 
recommendation  and  is  proposing  thai 
waler-povvercd  handpieces  be  classified 
into  cla^s  11  {pcrfnrmance  standards]. 
The  device  must  be  capable  of 
slorilization  to  avoid  contamination  and 
transmission  of  infection  between 
patients.  The  agency  believes  that  a 
performance  standard  is  necessary  .''jr 
this  device  because  general  controls 
alone  are  insufficirfnt  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  FDA  also 
believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  d-.  U'r.T.ined 
that  water-powered  handpieces  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Pan:.;!  recom.mcndation  that 
this  device  be  exempt  from  the 
prernarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirem.enls  under  section  519.  and  the 
good  manufacturing  practice  regui:_;!ion 
under  secton  520{fi  of  the  act. 

On  .April  28, 1973.  the  agency 
terminated  all  of  die  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  wi'h 
new  names  and  a  new  structure.  FDA 
pub!i.ihed  notices  cA  these  changes  in 
the  Federal  Register  of  May  19, 1S73  (43 
FR  21066.  21667.  and  216G8)  and  M?.y  26. 
1978  [43  FR  22672  and  22673].  This 
p'oposed  classification  regulation 
identifies  each  device  panel  by  the 
former  nam.e.  Further  inform.ation 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  p'-ovisions,  published  elsewhcie 
in  this  issue  of  the  Federal  Register. 

■|  herefore.  under  the  Federal  Food. 
Drug,  and  Cos:netic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  350c.  37l(aj))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  t!ie 
Com.missioner  of  Food  and  Drags 
proposes  to  amend  Part  87^  in  Subpcrt  E 
by  adding  new  §  872.4320.  to  read  as 
follows: 

§  S72.4320    Vvaier-powered  handpiece. 

(a)  Idc-ntificciion.  A  watei-powcja 
handpiece  is  a  rotaiy  device  used  to 
prepare  dental  cavities  for  restorations, 
such  as  fillings,  and  for  cleaning  teeth. 
An  AC  powered  water  pump  provides 
w,:ter  under  pressure  to  the  device 


hnniJiiiece  thvcegh  coaxial  (a  tube  inside 
a  tiibu]  plastic  tubing;  the  pressu;i/;ed 
\\  ''f  r  [;ower.s  the  device. 

(b)  Clnssificctinn.  CI'?'.  II 
fperfo:':nance  standards). 

interes'efl  persons  may.  on  orbefoie 
.March  ?..  1981  submit  to  the  Hearing 
Clerk  (l'F.'\-"n-),  Food  and  D-ug 
Adminis*ral:'jn  Km.  4-62,  .')600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  propos  jI.  Four 
copies  of  any  ccmments  .j!e  to  be 
submitted,  e\'  ept  that  individuals  m;iy 
submit  one  copy.  Commen's  are  to  be 
ide'itified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
ma^,  be  seen  in  the  above  office  betwee;; 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Diitrd.  .\'o\ ember  19.  1980. 
William  F.  Randolph, 

Ac.r:n\^  Associala  Commissiciierfor 
Ri'ni,!atory  A  f-'airs. 
ji  H  n.  (  »;>-T.i:Kr  Fil.  J  ;:-J9~Bn:  sao  a.Ti| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

[Docket  No.  78N-29251 

Medical  Devices;  Classification  of  Gas- 
Powered  Jet  Injectors 
AGENCY:  Food  and  Drug  Adi^'inistrition. 
ACTION:  Pr:ipos''d  rule. 

summary:  Tiie  Food  and  Drug 
Administration  (FDA)  is  issuin;;  for 
public  comm'"'nt  a  prop(;sed  regulation 
chisf  :fying  gas-piowered  jot  injectors 
in*c  cL-ss  IJ  fperform.ance  standLuds). 
Fi?A  is  also  publishing  the 
lecominenddticn  of  the  Dental  Device 
ClassiikaUon  Fane!  th,:t  the  device  be 
classified  into  class  li.  The  effect  ;:f 
classifying  a  device  into  cLiSS  II  is  to 
provide  for  the  future  deve!opm;;^t  of 
one  or  more  performance  s'andaras  to 
assure  the  safety  and  effet:tiveness  of 
the  devir,-^.  After  ccnsid'.Ting  public 
comments.  FDA  will-issue  a  final 
regulation  classifying  the  device  These 
actions  are  being  taken  undei  the 
Medical  Device  Amendmenis  of  liro. 
DATES:  Con-nvn's  by  Mar.h  2,  I'^ol. 
FD.'\  p.'-oposcs  that  the  fin..!  regulation 
based  on  this  proposal  become  cf^:;ct;ve 
30  days  aftiT  the  date  of  Its  publication 
in  th?  Fedc-rd  RCp'ster. 
ADDt^.ES^:  Written  ccmmjints  to  the 
office  ci  the  }!earirs  Ck.V  (1  lFA-30n). 
Food  c'-d  Driq  Adr^inis!"  ^ti'^n.  Km.  4- 


;!,<aO  Fishcis  Lane,  Rot.' 


'e.  MD 


FOh  fUnJHiH  lr»FORMATtG\  CONTACT: 

Gregory  Singleton,  Bureau  :f  Medical 
Devices  (HFK-46G),  Food  a;,  i  Drug 
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2.  Recommended  classification;  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  dt;vice  be 
a  low  priority. 

3.  Summary  of  reasons  for 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 


is  to  provide  for  the  future  development 
into  class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments.  FDA 

...Ml  : r:__i !„.; „1 :f.,;„„ 
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Administration.  8757  Georgia  .Ave., 
Silver  Spring.  MD  20910.  301-127-75.!6 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  oi 
the  Federal  Register  provides 
backgiound  informiation  concerning  the 
development  of  the  proposed  legnlation, 
T!  0  Dental  Device  Classification  Panel 
en  FDA  advisory  committee,  miade  the 
ful'owing  recommendation  regarding  the 
cl.issificati.m  of  qas-povvnrod  jt-t 
li-.jectors: 

1.  Identification;  A  gas-powered  jet 
injt.'ctor  is  a  syringe  device  used  to 
lulieinister  a  local  anesthetic.  The 
syringe  is  powered  by  a  cartridge 
ti'ntaining  pressurized  carbon  dioxide 
which  provides  the  pressuie  t(;  force  the 
jincsthetic  out  of  the  syringe. 

2.  Recommended  classification;  Class 
n  ipe.-f.irmance  standards).  The  Panel 
recommends  that  establishing  a 
{•erformance  .standard  for  thi .  de\ ice  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recom.T.endation;  The  Panel 
rt»commends  that  gas-powered  jet 
injactors  be  classified  into  class  11 
he';-ause  the  Panel  believes  that  a 
(•erformance  standard  is  iieces?i'.ry  to 
assure  that  the  device  is  properly 
designed  so  as  to  allow  aspiration.  By 
syringe  aspiration,  the  user  determines 
whether  a  blood  vessel  has  been 
j.£Tietrated  during  the  injaction 
procedure.  Penetration  of  a  blood  ve.ssel 
during  an  injection  may  cause  an 
advc."se  renction  in  the  patie::!.  The 
Panel  believes  that  general  controls 
dlone  would  not  provide  siiHicient 
control  over  this  characteristic.  The 
Panel  believes  that  a  pprformanne 
stv'.rdard  would  provide  reasonablf 
assvirance  of  the  safety  and 
offoctivpncss  of  the  device  and  th.il 
there  is  sufficient  information  to 
rstab!i.sh  a  [lerfurmance  standard. 

4.  Summ.ary  of  data  on  which  the 
recommendutinn  is  b.ised:  The  Panel 
based  its  recomniondation  en  the  Pan-I 
r:iembcrs'  personrd  knowledge  of.  and 
i.linical  experience  with,  the  device  in 
(he  practice  nf  dentistry. 

5  Risks  to  health;  Adverse  reariion;  If 
&.e  aspiration  mechanism  of  the  device 
is  not  adequate,  the  user  nviy  not  be 
able  to  determ.ine  whether  tfie 
anesthetic  has  been  hnjected  directiv 
'tAo  a  blood  ves.sel:  injection  into  a 
blood  vessel  may  cause  the  patient  tn 
have  an  adverse  reaction 

Proposed  Classification 

Fn.-\  agrees  with  the  P,ir:el 
nr.rmmend.ition  and  is  proposing  d:.it 
>.,>'.^-powered  jet  injectors  be  chisei'ied 


into  class  II  (performance  standards). 
1  he  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
p.eseiited  by  the  device.  A  performance 
s'andard  would  provide  reasonable 
e.ssiirance  of  the  safety  and 
effectiveness  of  the  device.  FDA  also 
believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28.  1978,  the  agency 
t,':niinated  all  of  the  device 
chissificalion  panels  and  reest.iblished 
them  with  the  sar f  functions,  but  with 
new  names  and  a  new  stru  ituro.  FD.\ 
pu'olished  noiicr-  of  these  changes  in 
the  federal  Register  of  May  19. 1978  (■;  t 
FR  21506,  21667.  and  21)168)  and  W-jy  2ti 
1978  (43  FR  22672  and  22G73).  This 
proposed  ciassificrtion  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisoiy 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  p-ovisions.  published  elsewheie 
in  this  Issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
D'ug.  a.'id  Cosmetic  .Act  [sens  513. 
7t)l(a).  52  Stat.  1U55,  90  Stat.  .540-546  (21 
ll.SC.  360c.  371(a)))  and  under  authority 
delfi'gated  to  him  (21  CFR  5.11.  the 
Commissioner  of  Food  and  Drags 
proposes  to  amend  Part  872  in  Subpart  F, 
by  adding  new  §  B72.4465.  to  read  ns 
rollows;  ' 

S  372.4455    G^s-pawer&d  jet  injector. 

(a)  fiL'i:t:fic::!>r-r.  A  gas-powered  j.'t 
injector  is  a  syringe  device  used  to 
administer  a  lecal  anesthetic.  The 
syrip;^e  is  potvered  by  a  cartridge 
cuntainir.g  pressurized  carbon  dioxide 
which  provides  the  pressure  to  force  the 
anostbt'dc  out  of  the  syringe. 

(b)  C.'t;s.v///jc.-'j:i.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  i.efotr 
March  2.  1981  submit  to  the  Hearing 
Clei k  (i  iF.V305).  Food  and  Drug 
Administration.  Km..  4-62.  5600  Fishers 
l.ane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
( opie.s  of  any  coniments  are  to  he 
suhnnrted,  e.xcept  that  individuals  may 
submil  one  copy.  Comments  are  to  lit! 
identified  with  'lie  Hearing  Clerk  docket 
number  tound  in  brackets  in  the  heading 
of  this  dociinu-ni.  Re(;ei\  ed  t  ommrnts 
may  be  seen  in  the  above  oflice  between 
9  a.m.  and  4  p.m.,  Monday  through 
I'iidav 


Diitfd.  N'ovenibfT  19.  1980. 
William  F.  Randolph. 

Artin^  Assodntc  Cor:.Tissli>ncrfor 
Hi  ;^i!}nl:'-y  Affairs. 
ji'tlli...    r>'^  irkiH  ni.\!  ;;-ii-rtfi.  e  4.";  .inil 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

(Docket  No.  78N-2926] 

Medical  Devices;  Classification  of 
Spring-Powered  Jet  Injectors 

agency:  Food  .ind  Drug  Administration. 

action:  Propo'ied  rule. 

summary:  The  Food  and  Drue 
.•^r!m!nist^atio^  (FD.'^l  is  issuing  Tor  . 
public  comment  a  proposed  regulation 
classifying  spring-powered  jet  injectors 
into  tihiss  II  (perform.ance  standard*;) 
F^.^  is  also  publishing  ihe 
recommendation  of  the  Denial  Device 
Classification  Panel  that  the  device  be 
ciassified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
pro\  ide  for  the  future  dev  elopm.ent  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regalati.in  classifying  the  dev  ice.  These 
actions  are  being  taken  under  the 
Nt>  di  :.'!!  Device  Amendments  of  1976. 
dates:  Comments  by  March  2,  1981. 
VDA  p.-oposcs  that  the  finu!  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
.fOCRESS:  Written  comments  to  the 
office  of  the  Hcari.ng  Clerk  (HrA-30.il. 
Food  ar.d  Drug  Administration.  Rm.  4- 
G2,  ,5G00  Fishers  l-ine.  Ror.kviile.  MD 
2i  >:.-,■:• 

FOa  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (MFK-4601,  Food  and  Drug 
Admini.strjtion.  V>~r.7  Georgia  .\ve  . 
Silver  Spring,  MD  20910,  301-427-7536. 
SUP~!.cMENTA?^Y  1NFCSMAT10N: 

l\inel  Recominendatlon 

.\  nroposal  elsev.  h^rc  in  this  issue  of 
the  Federal  Register  prov  ides 
background  int''.,rm.atiDn  nonce; riny  t!ie 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Ptinrl. 
<ind  FDA  advisory  committee,  made  the 
following  recommf-ndation  regardint-  the 
classification  of  spring-powered  jet 
injectors: 

I    Identificetion-  A  spring-power-d  jet 
inji.ctor  is  a  syringe  device  used  to 
administer  a  local  anasthetic.  The 
s\  ringe  is  powered  by  a  srping 
mechanism  which  provides  the  pressure 
ti)  fi.'M  !•  Ihe  nnesfhetic  out  of  the  svringe. 
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5.  Risks  to  health;  (a)  Tissue  trauma; 
Improper  design  of  the  device  n:..y 
cause  unnecessary  trauma  to  gum  tissue. 
(b)  .Adverse  tissue  reaction;  li  the 
matt:rials  used  in  the  device  are  not 
biocompatible,  the  pntieni  may  h.ue  iin 


identified  with  the  Hearing  Clerk  docket 
nundier  found  in  brtickets  in  the  hi'ading 
of  tins  document.  Received  comments 
may  be  seen  in  the  abo\  e  office  betwcr'n 
9  a.m.  and  4  p.m..  .Monday  through 

I'ilddX- 


1.  Identification;  A  dental  deptb.gauge 
inst!i;ment  is  a  slender  metal  device  that 
is  iisi'd  in  endodoiitic  (loui  canal) 
treatment  to  prepare  for  placement  cf  u 
uientive  or  splinting  pin.  The  device  is 
used  to  measure  the  de['th  of  a  small 

ti.^ilo   in    ^    Inritn 
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2.  Recommended  classification;  Class 
II  (performance  standards).  The  Panel 
recommends  that  estahli.shing  a 
performance  standiird  for  this  dt;vire  be 
a  low  priority. 

3.  Summary  of  reasons  fur 
recommendation:  The  Panrl 
recommends  that  spriny-powered  jet 
injectors  be  classified  into  class  II 
because  the  Panel  believes  that  ,i 
performance  standard  is  necessary  to 
assure  that  the  device  is  properly 
designed  as  to  follow  aspiration.  By 
syringe  aspiration,  the  user  determines 
whether  a  blood  vessel  has  been 
penetrated  during  the  injection 
proceduro.  ['enetration  of  a  blood  vessel 
during  ar  i;i<  cfion  may  cause  an 
adverse  reaction  in  the  patient.  The 
Panel  believe  s  thai  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  woidd  pro\.de  reasonable 
assurance  of  the  safely  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  perform.ance  standard. 

4.  Summ.ary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Adverse  reaction:  If 
the  aspiration  mechanism  of  the  device- 
is  not  adequate,  the  user  may  not  be 
able  to  determine  whether  the 
anesthetic  has  been  injected  dirertly 
into  a  blood  vessel;  injection  into  a 
blood  vessel  may  cause  the  patient  to 
have  an  adverse  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposTig  'hn[ 
spring-powered  jet  injeeiors  be 
classified  into  class  II  (performa-.ue 
standards].  The  agency  believ(>s  th^t  a 
performance  standard  is  necessary  for 
this  device  beca'.ise  gpneral  controls 
alone  are  insu.fficient  !o  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  pro\ide 
reasonable  assurance  of  the  safety  ;;;:d 
effectiveness  of  the  d.;vice.  FDA  also 
believes  that  there  is  saffieicnt 
information  to  establish  a  pe-fornirinee 
standard  for  this  device. 

On  April  28,  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reesli!bl.--^cd 
them  with  the  same  f;inctions.  but  with 
new  names  and  a  new  structure.  FD;\ 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  bo  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  .-\ct  (sees.  513, 
701  ("a).  52  Stat.  105,i.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Pert  072  in  Subpart  E 
by  .Hiding  new  §  872.4475,  to  read  as 
follows: 

S  872.4475    Spring-pov/ered  jet  injector. 

(a)  Idr'iiti-'ica'ijn.  A  sp; mg-puwered 
jet  injector  is  a  syringe  device  used  to 
adn-.inister  a  local  anesthetic.  The 
syringe  is  powered  by  a  spring 
mechanism  which  provides  the  pressure 
to  force  the  anesthetic  out  of  the  syringe. 

(b)  Classification.  Class  II 
(perforn-.ance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rni.  4-62,  5600  Fishers 
Lane,  Kockville,  MD  208:57,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  commenl.s  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Corrnncnts  are  to  be 
ideritified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  docunient.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Mond.iy  through 
Friday. 

Dated.  .November  19.  '.980, 
William  F.  Randolph, 
Acting;  Acsoclale  Commissioner  for 
Regulatory  Affairs. 

|IR  Dm:  v.mm  Kiled  12-29-flO;  »:«  um| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 

[Docket  No.  7SN-29271 

Medical  Devices;  Classification  of 
Hand  Instruments  for  Calculus 
Rem.oval 

AGENCV:  Food  ,md  Di-ag  .Ad.Tiinistrati(jn. 
ACTiOf4;  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (FD.'\)  is  issuing  for 
public  comment  a  proposed  reguhition 
classifying  hand  instruments  for 
calculus  removal  into  class  II 
(perform. mee  sidndards),  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  dcvic:e  be  classified  into  class  II.  The 
effect  of  classif\ing  a  device  into  class  U 


is  to  provide  for  the  future  development 
into  class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments.  FD.A 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FD.'X  proposes  that  the  final  regulation 
based  on  this  proposal  become  effecti\e 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  hand  instruments  for 
calculus  removal: 

1.  Identification:  A  hand  instrument 
for  calculus  removal  is  a  hand-held, 
metal  scraper  device  used  to  remove 
calculus  deposits  form  tooth  surfaces. 

2.  Recommended  classification:  Cla.ss 
11  (performance  standards).  The  Panel 

I  ecommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  a  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  hand  instruments  for 
calculus  removal  be  classified  into  el.iss 

II  because  the  materials  used  in  the 
device  that  contact  the  body  should 
meet  a  generally  accepted  satisfactoiy 
level  0;  tissue  compatibility.  The  Pan(;l 
believes  that  general  controls  alone 
would  not  provide  sufficient  control 
over  this  characteristic.  The  Panel 
believes  that  a  performance  standard 
would  pro\  ide  reasonable  assurance  of 
safety  and  effectiveness  of  the  device 
and  that  there  is  sufficient  information 
to  est-iblish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Pane! 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 
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only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  dental  depth  gauge  instruments,  the 


adulteration  and  misbranding  provisions 
of  the  act.  Compliance  with  the  GMP 
regulation  will  help  prevent  production 
of  dental  depth  gauge  instruments 
having  defects  that  could  harm  users. 
On  April  28,  1978,  the  agency 
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5.  Risks  to  health:  (a)  Tissue  trauma; 
Improper  design  of  the  device  n;,.y 
cause  unnecessary  trauma  to  gum  tissue. 
(h)  .Adverse  tissue  leaction:  li  the 
materials  used  in  the  device  are  n:it 
biocompatible,  the  patieni  m-'iy  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  t'le  Panel 
re;  'niinendation  and  is  proposing  lh.it 
!i.  ..d  instruments  for  calculus  reniu\  a! 
he  .  lassified  into  class  II  (performance 
;.:,ir.i!ards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
.•ilone  are  insuTricienl  to  control  the  risk'; 
to  health  presented  by  the  device.  A 
pe-rformancc  standard  would  provide 
reasonable  assurance  of  the  safety  and 
eflectivcncss  of  the  device.  FD.\  also 
believes  that  there  is  sjlTicient 
infoimation  to  establish  a  performance 
standard  for  this  device. 

On  April  2('i.  197R,  the  agency 
toimindted  all  of  the  device 
c!   s..,ifi(.ation  panels  and  reestablished 
them  with  the  same  functions,  but  with 
riJ'W  names  and  a  n".:v  structure.  FDA 
P'llilished  notices  of  these  changes  in 
il-e  Fedrrai  Register  of  Mav  19.  1973  (43 
Fi^  ^liiiio,  216G-.  and  :'16G8J  and  M;:y  20. 
1  r8  (43  FR  22072  and  22673).  This 
pro,'U)sed  classification  regulation 
i  '"-'tifies  each  device  panel  by  the 
lo:-:r.cr  narae.  Further  inftirmalion 
regarding  the  device  advisory 
committees  and  iisl  of  thi'ir  new  names 
may  bff  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Itieieforc.  under  ihs  Icderal  Food, 
Uiug,  and  Cosmetic  Act  (sees.  513, 
roi(a).  .52  Stat.  1055.  90  Slat.  540-546  (21 
U.S.C.  3G0c,  37l'(a1))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissionei  of  Food  .Tud  Dru'-;s 
proposes  to  amend  Part  372  in  Sulip.irt  E 
by  adding  new  §  872.4500,  to  read  as 
foll'jws; 

§  G"'.?.4iC0    i-.-;.'d  i.-strumsnt  for  calculus 
rorr.cval. 

(..)  iJentiucotiop..  A  hand  inslrumenl 
f(r  calculus  removal  is  a  hand-held 
rneia!  scraper  device  used  io  remove 
Liilcu'us  deposits  fi-o.m  touih  surfaces. 

(b)  Classificnlian.  Class  II 
(p  ■iformancc  siandards). 

liilciL-sled  persons  may,  on  or  before 
N;,irch  2, 1981,  submit  to  the  Hearing 
Cleik  (HFA-3G5),  Food  and  Drug 
Ad.iiiniitraiion,  Rm.  4-62.  5600  Fishers 
Lane,  Roekviiie.  MD  20857,  wiitleri 
(:o:nments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  bo 
submitted,  except  that  individuals  may 
submit  one  cony.  Coninienis  are  tu  be 


idemified  vvirh  the  Hearing  Clerk  docket 
iMiniljer  found  in  brackets  in  the  heading 
of  tii.s  document.  Received  co;;Hnen;s 
may  be  seen  in  the  above  office  betwci'r- 
9  a.m.  and  4  p.ir...  .Mundav  through 
I'nddV 

i).:'cii.  \'(j\i'fi!!;t'r  19,  iflan 

William  F.  Kandolph. 

A(.!irg  Associate  Commissiuner  for 

Ruii'datory-  Affairs. 

|IR  I).,.    «)-J9910  Filed  12-J»-att  6  IS  dm| 
BILLING  CODE  4t'0-03-M 


21  CFR  Part  872 
(Docket  No.  7SN-2928J 

Medical  Devices;  Classification  of 
Dental  Depth  G-3uge  InstrunienLs 

AGLNCY:  Fe:nu  and  Drug  .\dnnnibtration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
.'\dministtat:nn  (FDA)  is  issuing  for 
public  comment  a  pro;)r.3ed  regulation 
classifying  dental  depth  gauge 
instrum.enis  into  class  I  f^enevid 
controls).  FD.A  is  also  publishing  the 
recnmmondetion  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  I  is  to 
require  that  the  device  meet  oiily  the 
general  controls  applicable  to  all 
devices.  After  con.-idcring  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  tl  -  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  Mcuch  2, 1S81. 
FiJ.v  proposes  tliat  the  final  regulation 
b.;sed  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publicnt'on 
in  ihe  Federal  Register. 
ADDRESS:  Written  comments  to  the 
of:';;.e  of  the  Hea.nng  Clerk  (HFA-3(J5). 
Food  and  Dru^  Administration.  Km.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20,357. 

rc<i  fURTtHER  INFORMATION  CONTACT: 
C.regory  Singleton,  Bureau  of  Medical 
Devices  (1  iFK-460|.  Food  and  Drug 
Administration,  6757  Geo.-gia  Ave., 
Silver  S[)Mng.  MD  2e«in.  :v>\[-AZ7-"?.i},. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommeridation 

A  propG,sa!  e';.sewherc  in  this  issue  of 
the  Federal  P-Ci-ister  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Denial  Device  Classification  Panel, 
an  1  DA  advisory  committee,  made  the 
following  reconmiendation  regarding  the 
classification  of  dental  depth  gauge 
inslii)n',ents; 


1.  Identification;  A  dental  deptb.gauge 
insliument  is  a  .slender  metal  Jevit;e  that 
is  used  in  endoiiontic  (rout  canal) 
trealriient  to  prepare  for  placement  of  a 
retentive  or  sp'inting  pin.  The  device  is 
used  to  measure  the  depth  of  a  snuill 
hole  in  a  tooth. 

2.  Recommended  classification:  Class 
I  (gi'neral  controls).  The  Panel 
recommends  that  this  de\ice  be  exenipt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C 
360{k)),  records  and  reports 
requirements  under  section  519  of  the 
art  (21  U.S-C.  ^601).  and  the  good 
m.inufacturing  practice  re'gulation  unih^r 
section  520(f)  of  Ihe  act  [Z\  U.S.C. 

300);  f)). 

3.  Summary  of  reasons  for 
re(  oirimendation:  The  Panel 
j-ecommends  that  dental  depth  gauge 
insirumcnts  be  classified  ir.to  class  I 
because  ihe  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  dev  ice.  1  his  de\  ice 
h.is  been  used  m  dentis'-ry  for  many        ^ 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  aiid 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  requiiod  to  co.mply 
with  premarket  notification  procedures. 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regidafion  because  this  is  a  simp.le 
device  that  presents  no  undue  risks  to 
health  when  used  in  e  norma!  m;:nner 
and  for  the  purpose  recommended. 

4.  Summaiy  of  data  en  which  the 
recomnu:nda'ion  is  based:  The  Panel 
based  its  reccramendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental  depth 
gauge  instruments  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

i  D.\  agrees  wiih  the  Panel 
recommendation  and  is  proposing  that 
dental  depth  gauge  instruments  be 
Classified  into  class  \  (general  controls). 
Ths  Egency  believes  that  general 
r mtrols  are  sufficient  to  control  the 
risks  to  health  presented  by  <hc  device. 

in  response  to  the  Panel's 
recommendation  that  manufacturer.s  of 
de:^.fal  depth  gauge  instruments  be 
e.\empl  from  section  5iO:k)  of  the  act  (21 
U.S.C.  360).  FDA  is  proposing  that  these 
marufacturnrs  be  subject  to  regislraiion. 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
51(Hg)(4)  of  the  act,  the  agency  may 
exempt  a  nitinufacturer  from  section  510 
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performance  standard  fe^r  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recomnienJaticn;  The  Panel 
reco.mir.cnds  that  dental  diamond 
inslru;nents  be  classified  into  class  II 

Unr  ...... r^.  :f  il —  .,1. „.,-,■.,„  ...,„„„-»: .,!■  »u» 


by  adding  new  §  872.4535.  to  read  as 
f:jilows; 

§872.4535    Dental  diamond  instrument. 

(i)  Id':':!i:fiL:a';on.  A  dental  diamond 
instrument  is  an  abrasive  device  used  to 


30  davs  after  the  dat 


e  ot  lis  puLihca'.ion 


in  ;(:e  Federal  Register. 

ADDRESS:  V.'rit'en  comments  to  the 
oU\  e  of  the  Hearing  Clerk  (HFA-305). 
Foud  and  Drug  -Administration,  F:n,  4- 
62.  5600  Fishers  Lane,  Rockville.  MD 
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only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  dental  depth  gauge  instruments,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notifications  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommtTiJation  that  manufacturers  of 
dental  depth  gauge  instruments  be 
exempt  from  records  and  reports 
regulations  under  section  519  of  the  act 
(21  U.S.C.  360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  intcrestfid  persons 
may  submit  com.ments  requcsti.'^g  that 
certain  classes  of  manufacturers  or 
other  persons  be  ex(;mpt  from  the 
requirements,  and  FD.'\  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now.  in  (hnice  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
d.Tvice  CMP  regulalinn.  The  exemption 
will  not  extend  to  tw.)  device  CMP 
requirements,  §  820.  nO  (21  CFR  820.180). 
with  respect  to  geni'ral  requirements 
concerning  records,  anil  §  Hl'O.T'iB  (21 
CFR  820.198).  with  ujspect  to  complaint 
files. 

FDA  d's.ij'rces  with  the  P.iP.i'I's 
recommcnchition  lh)t  maniifact.iicrs  of 
dental  rlepth  gauge  instruments  be 
exempt  fi'om  the  goor!  memufic  'uring 
practice  (CMP)  rcguiation  unciur  s>-'ction' 
520(f]  of  the  act  (21  U.S.C.  30nj(f).  The 
agency  believes  Ihat  ciimpliance  with 
this  regulation  is  necessaiy  to  as.iure  the 
quality  of  this  device  and  thus  its  safety, 
effectiveness,  and  compliance  uilh  the 


adulteration  and  misbranding  provisions 
of  the  act.  Compliance  with  the  GMP 
regulation  will  help  prevent  production 
of  dental  depth  gauge  instruments 
having  defects  that  could  harm  users. 

On  April  28,  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  sam.e  functions,  but  with 
new  names  and  a  new  structure,  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  informiilion 
regarding  the  device  advisory 
com.mittees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  St.it.  1055,  90  Stat.  .540-546  (21 
U.S.C.  360c.  371)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4520.  to  read  as 
follows; 

§  872.4520    Dental  deptti  gauge 
instrumsnts. 

(a)  Identification.  A  dental  depth 
gauge  instrument  is  a  slender  metal 
device  that  is  used  in  endodontic  (luot 
canal)  treatment  to  prepare  for 
placement  of  a  retentive  or  splinfn;;  pin. 
The  device  is  used  to  me.isure  the  depth 
of  a  small  hole  in  a  tooth. 

(b)  Classification.  Class  1  (genci  al 
controls). 

Interest^il  persons  may.  on  or  before 
March  2.  1981.  submit  to  the  Hearing 
Clerk  (iIFA-3C5).  Food  and  Drug 
Administr;'tion,  Rm.  4-62,  5600  Fishers 
Lane,  Rockviile.  MD  20C57,  written 
comments  regarding  this  proposal.  I'uur 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  n.ay 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  htaduig 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  tlirougli 
Friday. 

n.ilfid:  November  19. 1980. 
William  F.  Rjndolpii. 
Acting  Aasoviaie  Cominisfiioner  for 
ftf^^ulatory  Affairs. 

|FR  Uoc.  80-3«)ll  Kilnd  12-29-80;  8;45  ttm| 
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[21  CFR  Part  872] 
[Docket  No.  78N-2929] 

Medical  Devices;  Classification  of 
Dental  Diamond  Instruments 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  diamond  instruments 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  197G. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockviile,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Dt  vices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  P.iniT 
and  FDA  cdvisory  committee,  made  iiie 
following  recommendation  regarding  the 
classification  of  dental  diamond 
ins'ruments: 

1.  Identification:  A  dental  dianvinii 
instrument  is  an  abrasive  device  used  to 
smooth  tooth  surfaces  during  the  fitting 
of  crowns  or  bridges.  The  device 
consists  of  a  shaft  which  is  inserted  into 
a  handpiece  and  a  head  which  has 
diamond  chips  imbedded  ;nto  it. 
Rotation  of  the  diamond  iristi  cmenl 
provides  an  abrasive  action  wh;  n  it 
contacts  the  tooth. 

2.  Recommended  classification:  C!.:ss 
II  (performance  standards).  The  Panel 
recommends  that  establishing;  .i 


perfi^rrnance  standard  f(T  ihi.s  din  ice  be 
a  low  priority. 

3.  Summary  of  re-^sons  for 
recommendation:  The  Panel 
recc.mmrrds  that  dental  diamond 
instru:ncr:'s  be  classified  into  class  II 
because  if  iho  abrasive  properties  of  the 
device  are  inadei)U..te  the  device  may 
cause  damage  to  the  dcntal^pulp.  The 
Pane!  believes  that  general  contros 
alone  v.'ould  not  provide  sufficient 
coiitiol  ever  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assuranqe  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  cf  data  on  vv  Inch  the 
recommendation  is  based:  The  Panel 
based  its  recommendaj-on  on  the  Panel 
members'  personal  knoivledge  of,  and 
clinical  experience  with,  liie  device  in 
the  practice  of  dentistry. 

5.  Risks  to  h?a!th:  Tissue  damage: 
Inadequate  abrasive  properties  of  the 
device  may  cause  dam.Jijrf  to  tiie  dental 
pulp. 

Pioposed  Classifiralion 

FD.\  cgroes  with  the  Panel 
n  cemmendaticn  and  is  propo;5:ng  that 
dental  diamond  instruments  be 
i';  ..i'jified  iri'o  class  11  (pe;  "orm.ance 
Rfaiidards).  The  agency  believes  that  a 
performance  standards  is  necessary  for 
this  device  bccaus:^  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
poi ''o'inance  standard  would  provide 
re.'is.'nable  assurance  of  the  safety  and 
effectiveness  of  the  device.  FD.\  also 
believes  that  there  is  sufficient 
inform;!iinn  to  establish  a  peiformance 
standard  for  this  device. 

On  April  2.S,  1P"8.  the  .rgency 
terminated  ail  of  the  device 
classification  panel?  and  reestablished 
Ihem  with  the  same  functions,  but  with 
new  names  and  a  now  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Regiiiter  of  May  VI  1"78  (43 
FR  21509,  216B7,  and  21668J  and  May  26, 
1978  (43  FR  22072  and  22673).  This 
proposed  Classification  regulation 
iden.tifies  each  devica  {lanc-l  by  thr^ 
foruK.T  name.  F'urther  infor.malion 
regarding  the  device  fdviso'^' 
committees  and  list  of  their  new  names 
may  be  found  in  fh2  preamble  to  the 
gnneial  provisi. i-.s,  published  elsewhere 
in  this  iiiSue  of  the  Federal  S^gistcr. 

Therefore,  undsr  the  Federal  Foofl, 
Drug,  and  Cosmetic  Act  [sscs.  513, 
701(a).  52  Stat.  10.55,  BO  Slat.  540-546  (21 
U  S.C.  360c,  371(a)1)  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Com.missioner  of  Food  and  Drugs 
proposes  to  amend  Part  B~2  in  Subpart  E 


b>-  adding  nc-w  §  872.4535.  to  read  as 
foilows: 

§  872.4535    Dental  diamond  instrument. 

(.;)  !d:::]i:TiL:a':jn.  A  d;i;lal  uiamond 
inslrum.ent  is  an  abrasive  device  used  to 
sm.ooth  tooth  surfaces  during  the  fitting 
of  crow  ns  or  bridges.  The  de\  ice 
c{ii:sists  of  a  shaft  which  is  inserted  into 
a  handpiece  and  a  head  u+ici;  has 
diamond  chips  imbedded  into  it. 
Rotation  of  the  diarrond  instrument 
prjvides  an  abrasive  action  when  it 
contacts  the  tooth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2,  1981  submit  to  the  liearing 
Clerk  lHFA-3051  Food  and  Drug 
Adm.inistratiun,  Rm.  4-62.  5000  Fishers 
Lane.  Rockviile,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  ccmments  are  to  be 
submiticd,  u.\,'.ont  that  individuals  may 
submit  one  ccpy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  Lra.-kets  in  the  lieading 
of  this  d'jramen;.  Recei.'ed  comments 
m.iy  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Mond--;y  through 
Frid..y. 

Daitd:  .\   -,1  -  bur  19,  1960. 

William  F.  Raridulph, 

Acting  Associate  Commissioner  for 
fiotju  talory  Affai.'-s. 

(I  R  U.I,.  B(i-.'.o9i2  riijj  i:-j5-sa:  e  4r,  ,,ni| 
BiLLIiMii  CCDE  -iivo-ca-M 


21  CFR  Part  872 


i Docket  No. 7e%-293G! 


Mr-dical  'Jsvir??;  Cisssiticaticn  of 
Pir-rtic  Dental  Filling  ii;vli'urnents 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  'I  rip  Food  and  Drug 
Ad.r,:nistratiGn  (FDA)  is  ir.suing  for 
pubiic  comment  a  proposed  regulation 
classifying  plastic  dental  filling 
instruments  into  class  I  (gpneral 
controls).  FDA  is  also  publishing  the 
r-jcommendation  of  the  Lenthl  Device 
Classification  Panel  that  the  device  bs 
classified  into  class  L  The  effect  of 
classifying  a  device  into  class  I  is  Jo 
require  that  the  device  ir.ecl  only  the 
general  controls  applicable  to  all 
devices.  Af'er  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
action.o  are  being  taken  under  the 
Mt-.iiral  De\'ice  Amcnumenis  of  1976. 
dates:  Con-iments  by  Maich  2. 1981. 
FT?.'\  proposes  thai  the  final  regulation 
based  on  this  propos -l  become  effective 


30  days  after  the  dale  of  iis  publication 
in  ;i;i'  Federal  Register. 
adl:re3S:  W  ri'.'jn  comments  to  the 
of^r;  :e  of  the  ffearing  Clerk  [HFA-305). 
Food  and  Drug  Administration,  F:n.  4- 
62.  5600  Fishers  Lane,  Rnrk'  ille.  MD 
20857. 

FOR  rURTHER  iNFORMATlOW  CONTACT: 
Gregory  Singk-ton,  Bureau  of  .Medical 
Di:\ices  (HFK-160),  Food  and  Drug 
Administration,  87,57  Geoigia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPtEMENTARV  iNFOriVAT;CN: 

Panel  Recommendalion 

A  proposal  elsewhere  in  this  issue  cf 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classi.Mcaticn  Panel, 
and  FD.'^  advisoiy  committee,  made  the 
following  recommendation  regarding  the 
classification  of  plastic  dental  filling 
instruments: 

1.  Id'rntification:  A  plastic  dental 
filling  instrument  is  a  device  made  of 
plastic  that  is  used  to  carry  filling 
material  to  the  site  of  a  restoration  in 
the  oral  cavity. 

2.  Recomm.ended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premnrket  notificcticn  procedures 
under  section  510(kj  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
36U(kj).  records  and  reports 
rec|uireinents  under  section  519  of  the 
act  (21  L'.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
520(0  of  the  act  i21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  plastic  dental  filling 
instruments  be  classified  into  class  I 
(general  controls)  because  general 
controls  are  sufficieiit  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  device  mate"iais  that  contact 
the  body  have  known  and  acceptable 
properties.  The  Panel  believes  that 
manufacturers  of  this  de\ice  ?-hould  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  Ihst 
presents  no  undue  lisks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

•1  Summafy  of  data  on  vyhich  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
niembeis'  personal  knowledge  of,  and 
cimical  experience  with,  plastic  dent.il 
filling  instruments  in  the  practice  of 
dentii-iry. 
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5.  Risks  to  health:  None  identified. 
Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  Ihat 
plastic  dental  filling  instruments  be 


regulations  that  include  records  and 
reports  recjuiremenls.  inteiested  persons 
may  .quhmit  comaients  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  .•'rom  the 
requirements  and  FDA  will  issue 


the  Federal  Register  of  May  19, 1978  (43 
FR  21660,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  namie.  Further  information 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
p.ibiic  comment  a  proposed  regulation 
classifying  dental  hand  instruments  into 
tiass  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 


reamer,  crown  remover,  periodontic 
ecaler,  collar  and  crown  scissors, 
endodontic  pulp  canal  filling  material 
spreader,  and  surgical  osteotome  chisel. 
2.  Recommended  classification:  Class 
I  [general  controls).  The  Panel 


premarket  notification  by  manufacturers 
of  dental  hand  instruments,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 

.-1  /-.  *- J-.  r' r- •->  r«»  r     i  t-i  o  r^.  n  ^^  t  i  rM-.     '1  n  *^     t  r>     rCir-DH'O 
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5.  Risks  to  health:  None  identified. 
Proposed  ClassiHcation 

FDA  agrees  with  the  Panel 
recommendation  and  i.s  proposing  Ihal 
plastic  dental  filling  instruments  be 
class-ified  into  class  I  (general  controls). 
The  agency  believes  that  general 
controls  are  sufficient  to  control  the 
risks  to  health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
plastic  dental  filling  instruments  be 
exempt  from  section  510(k)  of  the  act  (21 
U.S.C.  360[kl),  FDA  is  proposing  that 
these  manufacturers  be  subject  to 
registration  and  device  listing  under 
section  510(a)  through  (j)  of  the  act,  but 
exempt  from  premarket  notification 
under  section  510(k)  of  the  act  and 
Subpart  E  of  Part  807  of  the  regulations. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration 
and  listing  by  manufacturers  of  plastic 
dental  filling  instruments,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device  and  to 
conduct  necessary  inspections.  The 
agency  has  determined,  however,  that  it 
is  not  necessary  for  the  protection  of  the 
public  health  that  FDA  receive 
premarket  notification  submissions 
concerning  plastic  dental  filling 
instruments.  The  agency  does  not  at  this 
time  anticipate  that  premarket  approval 
will  be  required  for  this  device.  The 
agency  believes  that  the  semiannual 
updating  of  device  listing  under  section 
5]0(j)(2)  will  provide  FDA  with  adequate 
notice  concerning  new  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
plastic  dental  filling  instruments  be 
exempt  from  records  and  reports 
regulations  under  section  519  of  the  act 
(21  U.S.C.  360i).  The  records  and  rf^ports 
requiremer.ts  in  several  of  FDA's 
present  device  regulations  are 
authoiized.  wholly  or  m  part,  by  sei.tion 
519.  The  most  extoasive  use  of  these 
requirem.ents  are  found  in  tlie  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21.  1978  (43  h'R  31508).  In 
the  future.  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experiences  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 


regulations  that  include  records  and 
reports  recjuiremenis.  inteiested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
rpquircments  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records 
reports  require.ments  that  FDA  is 
proposing  now.  in  device  classification 
rcgulatior.s,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  requirements.  The 
exemption  wil  not  extend  to  two  device 
GMP  requirement.  §  820.180  (21  CFR 
820.180),  with  re.spect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  com.plaint  files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
plastic  dental  filling  instruments  be 
exempt  from  the  device  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  36()j{n).  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180).  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.19a).  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  ^vith  the  device,  Ihe  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  plastic  dental  filling 
instruments  must  still  be  required  to 
comply  with  the  complaint  f'le 
requireme'its  of  §  820.198  to  ensure  that 
these  rnd!u;facturers  have  adequate 
systems  for  complaint  investigation  and 
foliowup.  The  agency  also  believes  that 
manufacturers  of  plastic  dental  filling 
instruments  must  still  be  required  to 
comply  with  the  genera!  requirements 
concerning  rt'cords  in  §  820.1. W  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  devicn- 
relaled  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  cornictive 
actions  are  adequate,  and  may 
determine  wliether  the  exemption  from 
other  sections  of  GMP  regulation  is  still 
appropriate. 

On  April  28,  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notice's  of  these  changes  in 


the  Federal  Register  of  May  19, 1978  (43 
FR  2166G,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  361c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4555,  to  read  as         t 
follows: 

§  872.4555    Plastic  dental  fllHng  instrument. 

(a)  Identification.  A  plastic  dental 
filling  instrument  is  a  device  made  of 
plastic  that  is  used  to  carry  filling 
material  to  the  site  of  a  restoration  in 
the  oral  cavity. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  is  also 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
genera!  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comm*?nts  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  Nove.Tibcr  19,  1980. 
William  F.  Randolph, 
Act  inn  Associate  Conun:ssioni'r  fur 
HPii'jIatoiy  Affairs. 

|FP  n.ir.  H!)-l)<n3  I-i'ed  i:-2vt-flO  H:45  i.m) 
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21  CFR  Part  872 
[Docket  No.  78N-29311 

Medical  Devices;  Classification  of 
Dental  Hand  Instruments 

agency:  Food  and  Drug  Adm;:nstration. 
action:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
pabiic  comment  a  proposed  regulation 
classifying  dental  hand  instruments  into 
tid.ss  I  (general  controls).  FDA  is  also 
pi.biishing  the  recommendation  of  the 
n.^ntal  Device  Classification  Pa.nel  (hat 
I'lf;  devices  be  classified  into  class  I 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
otily  the  general  controls  applicable  io 
dli  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
re^'ii-ilion  classifying  the  devices.  These 
a^.ticns  are  being  taken  under  the 
Medical  Device  Ameudments  of  1978. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
b.ised  on  this  proposal  becom.e  effective 
:iO  djys  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-SO.'^.l. 
I  );'d  and  Drug  Administration,  Rm.  4- 
ijJ,  .'.tiOO  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
C'rc'iory  Singleton.  Bureau  of  Medical 
Ue-vices  IHFK-460)  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
S;lvpr  Spring,  MD  20910,  301-427-7536, 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issu^  of 
»'!(;  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation 
1  he  Dental  Device  Classification  Panel. 
an  FD.-\  advisory  commiittee.  m.ade  the 
foilowing  recommendation  rt'garding  tl'.o 
classification  of  dental  hand 
instruments: 

1.  Identification:  A  dental  hand 
in.strument  is  a  hand-held  device  used  to 
perform  various  tasks  in  general 
dentistry  and  oral  surgery  procedure/ 
The  following  devices  are  included  in 
this  generic  type  device:  operative 
burnisher,  operative  amalgam  carrier, 
operative  dental  amalgam  carver, 
surgii  al  bone  chisel,  operative  en'.alguni 
ynil  foil  condenser,  endodontic  curette, 
operative  curette,  periodontic  curette, 
surgical  curette,  dental  surgical  elevator, 
operative  dental  excavator,  operative 
r:\plorer,  surgical  bone  file,  operative 
margin  finishing  file,  periodontic  file, 
periodontic  probe,  surgical  rongeur 
fu:ceps,  surgical  tooth  extractor  forceps, 
surgical  hemostat,  periodontic  hoe. 
operat;\e  matrix  contouring  'nstiument, 
operative  cutting  instrument,  operative 
margin-finishing  knife,  periodontic  knife, 
periodontic  marker,  operative  pliers, 
endodontic  root  canal  plugger, 
endodontic  root  canal  preparer,  surgic;al 
biopsy  punch,  endodontic  pulp  canal 


reamer,  crown  remover,  periodontic 

scaler,  collar  and  crown  scissors, 
endodontic  pulp  canal  filling  material 
spreader,  and  surgical  osteotome  chisel. 

2.  Recommended  classification:  Class 
I  [general  controls).  The  Panel 
recommends  that  these  devices  be 
exempt  from  premarket  notification 
u.n.der  section  510(k)  of  the  Federal  Fqpd, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360fk)).  records  and  reports 
requireuients  under  section  519  of  the 
act  (21  use.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520ff)  of  the  act  (21  U.S.C. 

3ti0i!r)) 

3.  Summ.ary  of  reasons  for 
(ccornmenddtion;  The  Panel 
ifCon!n-.>iuds  that  dental  hand 
insirumcnts  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  arf  sufficient  to  piovide 
reasonable  assurance  of  the  safety  and 
effectiveness  '  f  the  dev'ces.  These 
devices  have  been  used  in  dentistry  for 
niany  years.  The  materials  used  in  the 
devices  that  contact  the  body  have 
k.-.own  and  acceptable  properties.  The 
l'dne\  believes  that  manufacturers  of 
these  devices  should  not  be  required  to 
comply  w'.th  premarket  notification 
{l••oc,^durc'S,  reco.''ds  and  reports 

reqi  iiements.  and  the  good 
r;:anufacturing  practice  regulation 
because  they  are  simple  devices  that 
present  no  undue  risks  to  health  when 
used  in  a  nor.'i'ial  manner  and  for  the 
purposes  recommended. 

4.  Sum.mary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recomrrendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental  hand 
instruments  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  ideniified. 

Proposed  Classification 

FU.\  agrees  with  the  Panel 
reccrrmendation  and  is  proposing  that 
dental  hand  instruments  be  classified 
into  clyss  I  (general  controls).  The 
agency  believes  that  general  controls 
i\:e  sufficient  to  control  the  risks  to 
health  presented  by  these  devices. 

In  response  to  the  Panel's 
i.'!Commenuatian  that  manufacturers  of 
dental  and  hand  instruments  be  exempt 
f:cm  section  510(k)  of  the  act  (21  U.S.C. 
SfiOik)).  FDA  is  proposing  that  these 
m.inufacturers  be  subject  to  registration, 
device  'isting.  and  premarket 
notification  under  section  510  (a) 
tiirough  (k)  of  the  act.  Under  section 
510[gl[4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 


premarket  notification  by  manufacturers 
of  dental  hand  instruments,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 
necessary  inspection  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FD.'\  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required 

FD.-\  disagrees  with  the  Panel's 
reconmiendation  that  m.ar.ufacturers  of 
dental  hand  instruments  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360!). 
The  records  and  repor's  requirements  in 
seve.ral  cf  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  mianufacturing  practice 
(CMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  [43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
de\ices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
ihe  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
(lasses  of  manufacturers  or  other 
persons  be  exempt  from  the 
rtquirem.ents,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
o:ily  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.130  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.1981,  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
dental  hand  instruments  be  exempt  from 
the  good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  3G0jlf)1.  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 
and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of  dental 
hand  instruments  having  defects  that 
could  harm  users. 
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On  April  28,  1978,  the  agency 
termin;:ted  all  of  the  device 
idassifiration  panels  and  reestablished 
them  with  the  same  ru:;ctions,  bu*  v/'th 
new  names  and  a  revv  structure.  FD.\ 
[ublished  notices  of  these  changes  in 


C!er!<  docket  number  found  in  brackets 
in  the  bending  of  this  document. 
Received  comments  may  be  seen  in  the 
abo\e  office  between  the  hours  of  9  a.m 
and  4  p.m.,  Monday  through  Fridav. 

Dated:  November  19,  1980. 


fl 


irors  used  during  df.ntal 


tips  anu  min 
pro(  edures. 

2.  Reconi.T.enJed  classifica'icn:  Class 
I  [general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  proccdiires 
iindrr  section  510[k)_of  the  Federal  Food. 
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m.anufacturers  of  dental  instrument 
handles,  the  agency  cannot  m.ake  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
i'k-ntiiy  the  fir.ms  manufacturing  this 
device  and  to  conduct  necessary 

ii:t..->prtii):!«    T'pp  nopnrv  ti;is  riptprniiofH 


device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180).  with  respect  to  general 
r(  qtiireme.^ts  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
!c-i  r,':P-n!rii.nf  files   Ftf^spd  nn  av;iilali!e 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exem.pt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
excnnlinn  of  S  820.180.  with  resnect  to 
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On  April  28, 1978.  the  a^icicy 
teimir.r.ted  all  of  the  de\lc'; 
ihssifiration  pi:nels  and  refsULlished 
i:u;in  with  the  same  Taivr-tions.  hvd  w-th 
riev.-  names  a.nd  a  revv  st:.i'.t;'re.  I'D.X 
[ublished  notices  of  these  changes  in 
l!ie  Federal  Register  cf  M.y  If.  I'^'Q  (43 
FR  21666,  21607,  and  21668)  and  .May  2G 
19:3  [43  FR  22672  and  226731.  Th>s 
proposed  classification  reg;]:.tion 
iJ.ntifies  each  device  panel  by  Vr.d 
former  name.  Further  informa'io;i 
regarding  the  device  advisory 
committees  and  list  of  their  new  nanies 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  ei.scvv  here 
in  this  issue  of  the  Federal  Regisler. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  D 
by  adding  new  §  872.4565,  to  read  .js 
follows: 

§  872.4565    Dental  tiand  instrument. 

(a)  Identification.  A  dental  hand 
instrument  is  a  hand-held  device  u'^ed  to 
perform  various  tasks  in  general 
dentistry  and  oral  surgery  procedures. 
The  following  devic<^s  are  includrri  in 
this  generic  type  device:  operative 
burnisher,  operative  amalgam  carrier, 
operative  denta!  amalgam  carver, 
surgical  bone  chisel,  operative  an-.algam 
and  foil  condenser,  endodontic  curette, 
operative  curette,  periodontic  curette, 
surgical  curette,  dental  surgical  elevator, 
operative  dental  excavator,  operator 
exp'orer  surgical  bone  file,  operative 
m.argin  finishing  file,  periodontic  file, 
periodontic  prcbe,  s-argica!  rongeur 
forceps,  surgical  tcoth  extractor  forceps, 
surgical  hcmostat.  periodontic  h;:(c, 
operative  matrix  contourir.g  ins'.'ument. 
operative  cutting  instrument,  operative 
narginfinishing  periodontic  knife. 
p(ri:?dont;c  marker,  operative  pliers. 
endodontic  root  canal  plugger, 
rndodcntic  root  canal  preparer,  surgical 
biopsy  punch,  endv.drniic  pulp  canal 
reamer,  crown  remover,  periodontic 
scaler,  coli.ir  and  ciov.n  scissors, 
endodontic  pulp  cana!  filling  material 
spreader,  and  saigical  ostoatorne  chisel. 

(b)  Clcssification.  C'jss  I  (general 
controls). 

Interested  persons  may.  on  or  before 
March  2, 1981  subniit  to  the  Hearing 
Clerk  (HFA-30-].  Food  and  Drug 
Ad:ninistration.  Rin.  4-62,  SC-OO  Fishers 
Lane,  Rockville.  MD  20C57,  written 
comments  regard' ng  iliis  proposal.  Four 
copies  of  all  conuiients  ^hall  be 
submitted,  except  that  individuals  may 
submit  single  copies  of  commcni ;.  and 
shall  be  identified  with  the  Hearing 


Clerk  docket  number  found  in  brackets 
in  the  heeding  of  this  document. 
Fveceived  comments  maiy  be  seen  in  the 
above  office  between  the  hours  cf  9  a.m. 
and  4  p.m.,  Monday  through  Fridav. 

Dated:  November  19,  1980. 
William  F.  Randolph, 

.  Xctii'ig  Associate  Commissioner  for 
Regulatory  Affairs. 

|rR  Dor.  BO-j'jyM  1  .led  12-:9-(X>.  8;4Sam| 
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21  CFR  Part  872 

(Docket  No.  78r4-29321 

Medical  Devices;  Classification  of 
Dental  ln.':tri;rr.ent  Handles 

agency:  Food  and  Drug  Adminii^tration. 
action:  Proposed  rule. 


SUMMARY:  The  Food  and  Di  co 
Administration  (FD.A)  is  issb-^ng  for 
public  com.rr.cnt  a  proposed  regulation 
classifying  dental  instrument  handles 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2,  1081. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  becom.e  effective 
30  days  aftt  r  the  date  of  its  publication 
in  the  Fodeta!  Register. 
AD!jRE3S:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305J. 
Food  and  Drug  Administration,  Rr.i.  4- 
G2,  5000  Fishers  Lane,  Rockville,  MD 
20B37. 

FOr  FURTHER  INrORf/,AT!ON  CCEi ;  ACT: 
Gregory  Singleton.  Bureau  oi  Ntedical 
Devices  (HFK^eO).  Food  and  Drug 
Administration,  8757  Genrqia  Ave., 
Silver  Sprjnci,  MD  2tJ9in,  r-;01-427-7536. 
SUPPi-EM^lNTARV  IMFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the' 
development  of  the  proposed  rcgul-ation. 
The  Don'al  Device  Classification  Panel, 
an  FDA  advisory  ccmmittee,  made  the 
following  recommendation  regarding  the 
clussificaMon  of  dental  instrument 
handU's: 

1.  Identification:  A  dental  in'itiunu'it 
h.andle  is  a  device  m.ade  of  met.il  or 
plastic  that  is  used  as  a  grip  for  working 


tips  and  miirars  used  during  deni.il 
procedures. 

2.  Recom.mended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procetiures 
under  section  510fk),of  the  Federal  Food. 
Drug,  and  Cosmei'ic'Xct  (21  U.S.C. 
360(k)).  records  and  reports 
lequircmcnis  under  section  519  of  the 
act  121  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  umier 
section  52flif)  of  the  act  (21  U.S.C. 

3G0j(f]). 

3.  Summ.ary  of  reasons  for 
recommendation:  Panel  recommends 
that  dental  instrument  handles  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  con-ply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  norma!  manner 
and  for  the  purpose  recomm.ended. 

4.  Suirmary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
based  its  recommendation  on  the  Panel 
mcinbeis'  personal  knowledge  of.  and 
clinical  experience  with,  dental 
in.s'rum.ert  handles  in  the  practice  of 
denti.stry. 

5.  R'sivs  to  hea'lh;  None  idt;nti.''ied. 

Propo'-fd  Classification 

Fn.\  agrees  with  the  Panel 
recommendation  and  is  proposin>^  that 
dental  instrument  handles  be  clas;'iiied 
into  class  I  (general  controls).  The 
agency  believes  that  general  conirols 
ate  sufficient  to  control  the  lisks  to 
health  presented  by  the  device. 

In  response  to  tlie  Paiiel's 
recommendation  that  manufaciui^  :s  of 
dental  instrum.ent  handles  be  exempt 
from  section  510(kj  of  the  act  (21  U.S.C. 
3C0;k)),  FDA  is  proposing  that  these 
manu.f.icturers  be  Eubjccl  to  regijtiaiion 
and  device  listing  under  section  510  (a) 
through  (!)  of  the  act,  but  excm.pt  from 
piem..rket  noiii'icallon  under  sec'.i-jn 
510(k)  of  the  act  and  Subp-.rt  E  of  Part 
CC'7  of  the  regulations.  Under  section 
51G(g'[4)  of  the  act.  the  egcncy  may 
exempt  a  manufacturer  from  section  5'0 
only  if  it  finds  that  compliance  with  this 
r.ect'cn  is  not  necessary  foi  the 
['.■•otection  of  the  public  health.  In  the 
case  of  registration  and  Ihiting  by 


m.anufacturers  of  dental  instrument 
handles,  the  agency  cannot  m.ake  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
i'^entiiy  the  firms  manufacturing  this 
device  and  to  conduct  necessary 
i!;spectio:is.  The  agency  has  determined. 
h  :wever,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  IDfK 
r::ceive  premarket  notification 
s..bm.iss!ons  concerning  dental 
instrumeni  handles.  The  agency  does 
not  at  this  time  anticipate  that 
premarket  approval  will  be  required  for 
th:s  device.  The  agency  believes  that  the 
f'-miannual  updating  of  device  listing 
u.ider  section  510(i)(2j  will  provide  FDA 
with  adequate  notice  concerning  new 
pfodijcts  within  this  gene,ic  type  uf 
<3fvice. 

FDA  disagrees  with  the  Panels 
ncG.T.rnendaticn  that  manufacturers  of 
denta!  instrument  handles  be  exempt 
f'om  rt cords  and  reports  regulations 
u-':der  section  519  of  the  act  [21  U  S  C. 
3'>0!).  The  records  and  reports 
requirements  in  several  of  FD.'\s 
p!ese  tt  device  regulations  are 
ai'thurized,  wholly  or  in  part,  by  section 
fi9.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  fGMi-) 
iej^ulatirjn,  published  in  the  Federal 
Register  of  July  21,  1973  (43  FR  31506).  In 
i-ie  future.  FD.^  wii!  publish  other 
regulations  under  section  519.  including 
leguln'.ions  requiring  reports  to  FDA  cf 
CAperinnce  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
s^xernptions  From  them.  h\  the  future, 
whenever  the  agency  proposes  device 
regul.-.tions  that  include  records  and 
reports  requirements,  inlerfsted  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturerr.  or 
oiher  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
FXtniptions  that  are  appropriate.  The 
cnly  typp  of  exemption  from  records  and 
ipports  requirements  that  FD.^  is 
ptnposing  now.  in  device  classification 
f.  gulalions,  is  an  exemption  of  certain 
raanufacturers  from  requiri^ments  of  the 
device  CMP  regulation.  Tiie  exemption 
will  not  (  xiend  to  tv\  o  dev  ii:,e  CMP 
rt^quiren  ents.  §  820.180  (21  CFR  8^0.180). 
wWh  respect  to  genera!  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  resp.-ct  to  complaint 
!.!e5. 

In  response  to  the  Panels 
it'comm.endalicn  that  manufacturers  of 
dental  hand  instrumient  be  exempt  from 
the  device  good  manufacturing  practice 
(CMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  SBOJif]),  FDA  is 
proposing  that  a  manufacturer  of  this 


device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
CM?  regulation  except  §  820.180  (21 
CFR  820  180),  with  respect  to  general 
ri  qLiiremcits  concerning  records,  and 
§  820.196  (21  CFR  820.198).  with  respect 
to  com.plaint  files.  Based  on  available 
i;-.f'5rm.ation  about  current  practices  used 
in  the  manufacture  of  the  device  and 
u'^-r  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  CMP  regulation,  other  than 
§S  820.180  and  820.198,  is  unlikely  to 
improv  c  the  safety  and  effectiveness  of 
the  dev  ice.  The  agency  believes, 
however,  that  manufacturers  of  dental 
instrument  handles  must  still  be 
required  to  comply  with  the  complaint 
file  requ;rer>enis  oi  §  620.198  to  ensure 
ihtiX  these  manufacturers  have  adequate 
systems  for  com.plaint  investigation  and 
followup.  The  agency  also  believes  that 
n^anufacfurers  of  dental  instrument 
handles  mest  Siil!  be  reqiiired  to  comply 
with  the  general  roquii-ements 
concerning  records  in  §  620.180  to 
ensure  that  FDA  Has  access  to 
complaint  files,  can  investigate  device- 
relalfcd  injury  repoFts  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  froni 
other  sections  of  the  GMP  regulation  is 
siiil  af  propria !e. 

On  April  28, 1973,  the  agency 
i^'rminated  all  cf  the  device 
classification  panel.s  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  sL'ucture.  FDA 
published  notices  of  these  changes  in 
(he  Fetieral  Re^i-ter  of  .\!ay  19,  1978  (43 
FR  2t6o6,  21667.  and  21668)  and  May  26. 
iP.-^a  (43  FR  22:372  and  22673).  This 
proposed  class'fication  regulation 
identifies  each  device  panel  by  the 
former  nsme  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
genera!  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drii<5,  and  Cosmetic  Act.  (sees  513, 
701(m).  52  S»cf.  1055,  90  Stat.  54{>-546  (21 
use.  360c.  371(a)))  and  under  au'hcrity 
■Jcies''ted  to  him  *21  CFR  51),  the 
CommissJo".er  of  F'-iod  and  Drug 
proposes  to  amend  Fart  872  in  Subpart  E 
by  .idding  new  §  872.4575,  to  read  as 
Jo'.lovvs- 

J  S 72.4575    Dental  inst.-ument  tiandle. 

(a)  Idcrtificctidn.  A  dental  instrument 
handle  is  a  device  made  of  metal  or 
plastic  that  is  used  as  a  grip  for  working 
tips  and  mirrors  used  during  dental 
procedures. 


(b)  Classification.  Class  I  (general 
controls).  The  device  is  exem.pt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirum.ents  concerning 
records.  a\id  §  820  193.  with  respect  to 
complaint  files. 

Interested  persons  may.  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Adm-nistration,  Rm,.  4-62.  5600  Fishers 
Lane,  Rockville.  .MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Com.ments  are  to  be 
identified  with  the  Hea:  utg  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  ihis  docum.ent.  Received  comments 
m.!y  be  s.°en  in  the  above  office  betwi'cn 
9  a.m  ar  J  4  p.m..  Monday  through 
Friday 

Dated:  .November  19.  1980. 
William  F.  Randolph. 

Act.t.g  .\<::.ccic2trCo;vr;  issioverfoT 
Ppgulatory  Affairs. 
|t  K  n>.    m  nm-i  f  l^.t  !■;  29-9(1.  &«  ami 
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21  CFR  Part  872 
(Docket  No.  78N-2933i 
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f.^edlca!  Devices;  Classification  of 
intraoral  Ligature  and  V/ire  Locks 

AGCNCV:  Food  and  Drug  Admin.stration. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Adminustratioi;  (FDA)  is  issuing  fur 
public  comment  a  proposed  regulation 
classifying  intraoral  l;g::ture  and  wire 
locks  into  class  11  (pcrform.ance 
standards).  FD.'\  is  c!so  publishing  the 
recommendation  of  the  DcntaLDevice 
Classification  Panel  th-:t  the  device  be 
classified  inlo  class  II.  The  effect  cf 
classifjiug  a  device  ir'.to  class  II  is  to 
provide  for  the  future  develop.ment  of 
one  or  more  performance  stand, irds  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
conunents.  FDA  vvil!  issue  a  final 
regulation  classifying  the  device.  These 
actions  arc  being  taken  u:iJer  the 
M-dical  Device  Amend.ments  of  1976. 
DATES:  Comments  by  March  2.  1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  cf  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-30S). 
Food  and  Drug  Administration.  Rm.  4- 
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62,  5000  Fishers  Lane.  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Sintjlelon.  Bui'eau  of  Medical 
Devices  (HFK-400),  Food  and  Drug 
Ad;ninistration,  8757  Cecigia  Ave., 
CM,.,,..  Cr,r;,.r,  Kmiooin   7ni_i"~_~T'tfi 


biocompatible,  the  patient  m.ay  h.ive  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  tliat 
intfanin!  iiu.itnrn  and  wire  locks  be 


!;  872.4600    Intraoral  ligature  and  wire  lock. 

(a)  Idenlificaiion.  An  intraoral  ligature 
and  wire  lock  is  a  metal  device  used  to 
constrict  fractured  bone  segments  in  the 
or;il  cavity.  The  bone  segm.ents  are 
stabilized  by  wrapping  the  ligature 
(wire)  around  the  fractured  bone 
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ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  [HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATIO!^  CONTACT: 


Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
fiber  optic  dental  lit^hts  be  classified  inlo 
class  II  (performance  standards).  The 


device  is  used  to  illuminate  oral 
stiuctures. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
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62.  5G00  Fishers  Lane.  Ror.kville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Sinalelon.  Bureau  of  MoLlical 
Devices  {h"rK-4G0),  Food  und  Dri:j' 
AcI;ninistrdtion,  8757  Ccoiyid  Ave., 
Silver  Spring,  MD  20910.  3()l-427--536. 
SUPPLEMENTAL  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  piovides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  intraoral  ligafuie  and 
wire  locks: 

1.  Identification:  An  intraoral  ligature 
and  wire  lock  is  a  metal  device  used  to 
constrict  fractured  bone  segments  in  the 
oral  cavity.  The  bone  segments  are 
stabilized  by  wrapping  the  ligature 
(wire)  around  the  fractured  bone 
segments  and  locking  the  ends  together. 

2.  Recommended  classification;  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  intraoral  ligature  and 
wire  locks  he  classified  into  clasF  II 
because  if  the  device  is  poorly 
constructed  and  the  lock  breaks,  the 
bone  fracture  may  reopen.  Also,  the 
materials  used  in  the  device  that  contact 
the  body  should  meet  a  generally 
accep'.ed  satisfactory  level  of  tissue 
compatibility.  The  Panel  believes  that 
genera!  controls  alone  would  not 
provide  sufficient  control  over  these 
ch;:racteristics.  The  Panel  believes  that 
a  peifurmance  standard  would  provide 
reason.ible  assurance  of  the  safety  and 
effect:',  eness  of  the  device  and  ll-at 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  tl:e 
recommendation  is  based:  The  Panel 
based  its  recommendat'on  en  the  Panel 
members'  personal  knowledge  of,  and 
chnicai  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Infection:  If  the 
device  connot  be  pioper'y  sterilized  or  is 
contaminated,  an  infection  may  result. 

(b)  Reopening  of  the  fracture:  If  the 
ligature  or  wire  lock  breaks  ;is  a  result 
of  poor  construction,  the  bone  fracture 
may  reopen  which  could  lead  to 
infection,  requiring  additional  su:gi(:al 
procedures  or  administration  of 
antibiotics. 

(c)  Adverse  tissue  reaction:  If  the 
materials  used  in  the  device  are  not 


biocompatible,  the  patient  m.iy  h.ive  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
intraoral  ligature  and  wire  locks  be 
classified  into  class  II  (performance 
standards).  PD.A  believes  that  intraoral 
ligature  and  wire  locks  should  be 
considered  implants.  Th.is  device  is 
designed  to  be  placed  within  the  tissues 
ot  the  human  body  for  an  indefinite 
period  of  time.  However,  the  agency 
believes  that  premarket  approval  is  not 
necessary  to  assure  the  safity  and 
effectiveness  of  the  device.  Intraoral 
ligature  and  wire  locks  are  completely 
imbedded  m  tissues,  and  there  is  no 
possibility  that  microorganisms  will 
enter  and  cause  an  infection.  Moreover, 
because  the  device  does  not  protrude 
into  the  oral  cavity,  there  is  no 
possibility  of  irritation  caused  by 
chemical  reactions  from  substances  in 
the  mouth.  The  materials  used  in  the 
construction  of  the  device  have  been 
used  in  dentistry  for  many  years  and 
have  demonstrated  acceptable 
biocompatibility  characteristics.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  FDA  also 
belives  that  theic  is  sufficient 
information  to  establish  a  performance 
standard  f<jr  this  device. 

On  April  28.  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  vvith 
new  names  and  a  new  stiucture.  FDA 
pul)li^^htJd  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  21fiGB.  21667,  and  216138)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
priiposed  classification  r!'gi:!;:ticn 
identifies  e;::ch  de\ice  p.mel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
•committees  and  list  of  their  new  names 
may  be  foui.J  in  the  preari'ble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefcre,  undei'  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).. 52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4600,  to  read  as 
follows: 


§  872.4600    Intraoral  ligature  and  wire  lock. 

(a)  IdenHficaiion.  An  intraoral  lig;iturp 
and  vwire  lock  is  a  metal  device  used  to 
constrict  fiactured  bone  segments  in  the 
oral  cavity.  The  bone  segments  are 
stabilized  by  wrapping  the  ligature 
(wire)  around  the  fractured  bone 
segments  and  locking  the  end;-;  together. 

(b)  Classification.  Class  II 
(pr rtormance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submJtted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the 
bearding  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Date:  November  19,  1980. 
William  F.  Randolph, 

Acti'ni;  Associate  Commissioner  for 
Rciiulatory  Affairs. 

(Hi  One  3Mni6  Filed  12-29-8(1:  8.45  .ini| 
esLLING  CODE  4110-03-M 


21  CFR  Part  872 
(Docket  No.  78N-2934] 

Medical  Devices;  Classification  of 
Fiber  Optic  Dental  Lights 

agency:  Food  and  Drug  AdminL^tiation. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  fiber  optic  dental  lights  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recom.menda'i'jn  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
peiformance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  appHcable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
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Ail.ministration,  8757  Georgia  Ave., 
Sdver  Spring,  MD  20910,  301-427-7530 
SUPPLEMENTARY  INFORMATION: 


t^ofir^n 


class  H  (performance  standards).  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
be;  ai'se  general  controls  alone  arc 
inciittiripnt  tn  rnntrnl  the  risks  to  health 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday, 
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ADDRESS:  Written  com.ments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Greg  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave,, 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recom.mendation  regarding  the 
classification  of  fiber  optic  dental  lights: 

1.  Identification:  A  fiber  optic  dental 
light  is  an  AC-powered  device,  usually 
attached  to  a  dental  handpiece,  that 
consists  of  glass  or  plastic  fibers  which 
have  special  optical  properties.  The 
device  is  used  to  illuminate  oral 
structures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  tins  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
m.ariufacturijig  practice  re<;alation  under 
section  520(0  of  the  act  (21  U,S.C. 
360i(f)), 

3.  Summary  of  reasons  for 
recommendation;  I'he  Panel 
recommends  that  fiber  optic  dental 
lights  be  classified  into  class  I  because 
the  Panel  believes  ti'.at  general  controls 
are  Euf:"!cient  to  provide  reasonable 
assurance  of  the  sa.fe'y  and 
effectiveness  of  the  device  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  .n  the  device 
that  contact  t.'ie  body  ha\'e  known  and 
acceptable  properties.  Tee  Panel 
believes  that  manufact-u'-ers  should  not 
be  required  to  comply  with  premarket 
notification  procedures.  rei:ords  and 
reports  requirtments,  and  the  good 
manufacturing  practice  reg-ilation 
because  this  is  a  simple  device  that 
presents  no  undue  ri^ks  io  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
bas«<d  its  recommendation  on  the  Panel 
members'  persona!  knowledge  of,  and 
clinical  experience  with,  fiber  optic 
dental  lights  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 


Proposed  Classification 

FDA  disagrees  with  the  Pane; 
recommendation  and  is  proposing  lh.U 
fiber  optic  dental  li^ihts  be  classified  into 
class  II  (performance  standards).  The 
device  must  be  capable  of  sterilization 
to  avoid  contamination  and 
transmission  of  infection  between 
patients.  A  performince  standard  is 
needed  to  control  the  electrical  design  of 
the  device  in  order  to  prevent  electrical 
shock  to  the  patient  or  user.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performiance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  FDA  also  btlievcs  that  there  is 
sufficient  information  to  establish  a 
performance  standard  for  this  device. 

Becuase  the  agency  has  determ.ined 
that  fiber  optic  dental  lights  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  reg.flation 
under  section  520(f)  of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  sam.e  functions,  but  w,th 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1973  (43 
FR  21566,  21667,  and  21668)  and  May  26. 
1978  (43  »^R  22672  ar  d  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  informati.-in 
regarding  the  device  advisory 
committees  and  list  of  their  new  n  -.rr.ts 
may  be  found  in  the  preamble  to  the 
general  provisions,  pul^lished  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drag,  and  Cosmetic  .\c[  (sees.  513, 
701(a),  52  Stat.  1055,  90  S;at.  540-546  (21 
U.S.C.  360c,  371(a)))  n;id  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commisisonarof  Food  and  Drugs 
proposes  to  amend  P-irt  S72  in  Subpart  E 
by  adding  new  §  872.4620.  to  read  as 
follows: 

§  872.4620    Fiber  optic  dentai  Rght. 

(a)  Identification.  A  fiber  optic  dental 
light  is  an  AC-powered  device,  usually 
attached  to  a  dental  handpiece,  that 
consists  of  glass  or  plastic  fibers  which 
have  special  optical  properties.  The 


device  is  used  to  illuminate  oral 
structures. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  FLs'iers 
Lane,  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Commicnts  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
miay  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19, 1980. 

William  F.  Randolph, 

Acti!7g  Associote  Commissi^>nprfor 
Rt-gu!atory  Affairs. 
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21  CFR  Part  872 
IDocketNo.  78N-2935] 

Medical  Devices;  Classification  of 
Dental  Operating  Lights 

AGENCY:  Food  and  Drug  .Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Ad;ninistration  (FD.A)  is  issuing  for 
puljlic  comment  a  proposed  regulation 
classifying  dental  operating  lights  into 
class  II  (pcrformiance  standards).  FD.\  is 
also  publishing  the  recommendation  of 
the  Dentai  Device  Classification  Panel 
that  the  device  be  classified  into  class  II. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
saiety  and  effectivpncss  of  the  device. 
After  cons'dering  public  commients.  FDA 
u'ii!  issue  a  final  regulation  classi.'ying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  19"6. 

DATES:  Cor;;n:ents  by  March  2,  1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposed  beco.Tie  efftclive 
30  days  after  the  date  of  its  publication 
i;i  the  Federal  Register. 

ADDRESS:  Written  cG::"iments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  R:n.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
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following  recommendation  regarding  the 
classification  of  surgical  headlights: 

1.  Identification:  A  surgical  headlight 
is  a  device  which  is  attached  to  the 
user's  head  that  is  used  as  a 


I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  nrocedures  under  section 
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Ailministration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7530 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
•he  Federal  Register  provides 
background  information  concerniofj  the 
d.,veiopment  of  the  proposed  regulation 
T'.e  Dental  Device  Classification  Panel. 
an  FDA  advisory  committee,  made  the 
{ullowing  recommendation  regarding  the 
cliissification  of  dental  operating  lights: 

1.  Identification:  A  dental  operating 
lii^hl  is  an  AC-powered  device  used  to 
illuminate  oral  structures  and  operating 
.-ii'jas. 

2.  Recommendation  classification: 
Class  n  (performance  standards).  The 
r..'.cl  recommends  that  establishing  a 
porformance  standard  for  this  device  be 
a  iovv  piiority. 

3.  Summary  of  reasons  for 
nt.ommendation:  The  Panel 
r<-t:ommends  that  dental  operating  lights 
he  classified  into  class  11  because  the 
di;sign  and  performance  of  this  device 
oust  be  controlled  in  order  to  prevent 
pf:(!toscnsitization  (abnormal  reaction  of 
ihr  skin  to  light)  and  burns  to  the  facial 
:;r«d  of  patients  and  to  ensure  electrical 
sa'ety.  The  Panel  believes  that  general 
cuntrols  alone  would  not  provide 
sufficient  control  over  these 
clMracteristics.  The  Panel  believes  that 

a  performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
(here  is  sufficient  information  to 
.•s-ablish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
tiiiscd  its  recommendation  on  the  Panel 
numbers'  personal  knowledge  of.  and 
(:!i^ical  experience  with,  the  device  in 
the  practice  of  dentistry,  and  on  an 
article  by  Russell  Paravecchio,  M.D. 
(P>ef.  1].  This  article  described  a  patit:nt 
ivho  developed  facial  lesions  after 
exposure  to  light  from  a  dental  operating 


I  , 


nip. 


3.  Risks  to  health:  (a) 
Photosensitization:  If  the  device  is 
i-iproperly  designed,  various 
wavelengths  of  ultraviolet  light  n.ay 
!'.;k.  causing  photosensiti^ation. 

(b)  Burns:  If  the  temperature  of  the 
light  housing  exceeds  tolerable  levels, 
ontact  with  the  light  could  burn  the 
patient  or  user. 

(c)  Electrical  shock:  If  the  electrical 
design  of  the  device  is  faulty,  the  user 
may  receive  an  electrical  shock. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  operating  lights  be  classified  into 


(lass  11  (performance  standards).  The 
a^^ency  believes  that  a  performance 
standard  is  necessary  for  this  device 
berause  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
.issurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
dLso  believes  that  there  is  sufficient 
information  to  establish  a  performance 
St  indard  for  this  device. 

Reference 

'[he  ''ollowing  information  has  been 
placed  on  file  in  the  office  of  the 
Hearing  Clerk  (address  above)  and  may 
be  sei?n  by  interested  persons  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday. 

1.  P.'.-avecRhio,  R.  "Photosensitization  of  u 
Paiient  with  Discciid  l.'.ipus  Erythematosus  by 
a  D(  ;■!  il  Operating  Light,  Report  of  Case," 
Jownal  of  the  American  Dental  Association. 
94:907-909,  1977. 

On  April  28, 1978,  the  agency 
teinvnaled  all  of  the  device 
classification  panels  and  reestablished 
thf-m  with  the  same  functions,  but  with 
Hf  w  names  and  a  new  structure.  FDA 
publi-l'f'd  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21066.  21H67,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
tormer  name.  Further  information 
regarding  the  device  advisory 
comrriiltees  and  list  of  their  new  names 
may  he  found  in  the  preamble  to  the 
general  provisicns,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Thtrfore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
use.  JGOc,  371(al))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissian'^r  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
h\  add;,-.g  new  §  B72  4630,  to  read  as 
follows: 

§  872.4630    Dental  operating  ligtit. 

(a)  Idertificction:  A  dental  operating 
Ugh*  is  an  AC-powered  device  used  to 
illarr.ir.Hle  oral  structures  and  operating 
areas. 

(b)  C/t?,-s.7/:af.v.;.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2^  1981  submit  to  the  Hearing 
Clerk  iHFA-305),  Food  and  Drug 
Administration,  R:ti.  4-62,  5G00  Fishers 
l.ane.  Rockville.  MD  20857,  written 
tonunents  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  the  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  Hearing  Clerk 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated;  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 

(Docket  No.  78N-2936] 

Medical  Devices;  Classification  of 
Surgical  Headlights 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  surgical  headlights  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  miore  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

dates:  Comments  by  March  2, 1981, 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Driig  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-^60).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  F'DA  advisory  committee,  made  the 
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device  Is  not  sufficiently  sharp  or 
straight.  The  needle  is  used  in 
conjunction  with  a  syringe;  the  entire 
apparatus  may  be  hazardous  if  it  is  not 
satisfactorily  assembled,  maintained,  or 
used.  The  Panel  believes  that  general 


proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4730,  to  read  as 
follows: 

§  872.4730    Dental  Injecting  needle. 

(a)  Idep.tification.  A  dental  injecting 


Food  and  Drug  Administration,  Rm.  4- 

62,  5600  Fishers  Lane.  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 

Devices  (HFK-460).  Food  and  Drug 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules  86077 


following  recommendation  regarding  the 
classification  of  surgical  headlights: 

1.  Identification:  A  surgical  headlight 
is  a  device  which  is  attached  to  the 
user's  head  that  is  used  as  a 
supplementary  or  auxiliary  light  source 
to  illuminate  the  patient's  oral  cavity 
during  surgical  procedures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Pane! 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation;  The  Panel 
recommends  that  surgic;i.l  head'ighls  be 
classified  into  class  I  because  the  Panel 
believes  that  genera!  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  Panel  believes  that 
manufacturers  of  this  device  should  not 
be  lequired  to  comply  with  the 
premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Fane! 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  wiih,  surgical 
headlights  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
surgical  headlights  be  classified  into 
class  II  (performance  standards).  The 
electrirai  design  of  tliis  device  must  be 
controlleu  in  order  to  pre\ent  electrical 
shock  to  the  user.  The  agency  believes 
that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  ;iie  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  surgical  headlights  should  be 
classified  into  class  II  rather  than  class 


I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21666)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  nam.e.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  \o  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371  [a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4640.  to  read  as 
follows: 

§  872.4640    Surgical  headllgtit. 

(a)  Identification.  .\  surgical  headlight 
is  a  device  which  is  attached  to  the 
user's  head  that  is  used  as  a 
supplementary  or  au.xiliary  light  source 
to  illuminate  the  patient's  oral  cavity 
during  surgical  procedures. 

(b)  Classificotion.  Class  II 
(peiformance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  t,:  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  .November  19.  1980. 

William  F.  Randolph, 

.■\cting  .■\ssociote  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2937] 

Medical  Devices;  Classification  of 
Dental  Injecting  Needles 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  injecting  needles  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  II. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
After  considering  public  comments,  FDA 
will  issue  a  final  regulation  classifv'ing 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 
DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62.  .5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bu.^-eau  of  Medical 
Devices  {HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
de\eiopment  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  F'DA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  injecting  needles; 

1.  Identification:  A  dental  injecting 
needle  is  a  slender,  hollow  metal  device 
with  a  sharp  point  that  is  attached  to  a 
syringe  and  is  used  to  inject  local 
anesthetics  and  other  drugs. 

2.  Recommended  classification:  Class 
11  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  injecting 
needles  be  classified  into  class  U 
because  tissue  damage  may  result  if  the 
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(performance  standards).  FDA  believes 
that  bone  plates  should  be  considered 
implants.  "This  device  is  designed  to  be 
placed  within  the  tissues  of  the  human 
body  for  an  indefinite  period  of  time. 
However,  the  agencv  also  believes  that 


Clerk  (HFA-305J,  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20.357,  wrii-en 
comments  regarding  this  proposa':.  Four 
copies  of  any  commen's  are  to  be 
submitted,  except  that  individusls  may 


background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
followiiig  recomm.endation  regarding  (he- 
classification  of  .'\C-powered  bone 
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device  Is  not  sufficiently  sharp  or 
straight.  The  needle  is  used  in 
conjunction  with  a  syringe;  the  entire 
apparatus  may  be  hazardous  if  it  is  not 
satisfactorily  assembled,  maintained,  or 
used.  The  Panel  believes  that  general 
controls  alone  would  not  provide 
sufficient  control  over  these 
characteristics.  The  Panel  believes  that 
a  performance  standard  would  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
me.Tibers"  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Tissue  trauma: 
Poorly  constructed  needles  with 
defective  points  or  the  use  of  inferior 
imaterials  may  cause  tissue  trauma  and 
require  an  additional  injection,  (b) 
Adverse  tissue  reaction:  If  the  malerials 
used  in  the  device  are  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
cecommendation  and  is  proposing  thai 
dental  injecting  needles  be  classified 
jRto  class  II  (pfcrfomance  standards). 
'The  agency  believes  that  a  performance 
standard  is  nece.ssary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28, 1978,  the  agency 
lerminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (4J 
FR  21666.  21667.  and  21668]  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
L'.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 


proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4730,  to  read  as 
follows: 

§  872.4730    Dental  Injecting  needle. 

(a)  Identification.  A  dental  injecting 
needle  is  a  slender,  hollow  metal  device 
with  a  sharp  point  that  is  attached  to  a 
syringe  and  is  used  to  inject  local 
anesthetics  and  other  drugs. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981  subm.it  to  the  Hearing 
Clerk  I  HF.A-305),  Food  and  Drug 
Adniir.istration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  c.ie  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
nuiv  be  seen  ;n  the  above  office  between 
9  a.m.  .i;-.d  4  p.m..  Monday  through 
Friday. 

Da'cd-  Wn Ember  19, 1980. 
William  F.  Randolph, 
Acting  .Associate  Commissioner  for 
Regulator}'  Affairs. 

IfR  Do',.  «>-39«:0  Filpd  12-:.>a-e;"i,  8,^5  dni| 
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21  CFR  Part  872 
(Docket  No.  78N-293e] 

Medical  Devices;  Classification  of 
Bone  Plates 

agency:  Food  and  Drug  Administration. 
action:  P.'cposed  rule. 

summary:  The  Food  and  Drug 
Administation  (FDA)  is  issuing  for 
public  co.mment  a  proposed  regulation 
chiSbifying  bone  plates  into  class  II 
(peiformance  standards).  FDA  is  also 
pubiishing  the  recommendation  of  the 
Dcnt.il  Device  Classification  Panel  that 
the  device  be  classified  into -class  II.  The 
effect  of  cUis?ifying  a  device  into  class  11 
is  to  provide  for  the  future  developmienf 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FD.A  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Mrdicc=!  De\  ice  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposed  that  the  final  regulation 
based  en  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 


Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  bone  plates: 

1.  Identification:  A  bone  plate  is  a 
metal  device  used  to  stabilize  fractured 
bone  structures  in  the  oral  cavity.  The 
bone  segments  are  attached  to  the  plate 
with  screws  to  prevent  movement  of  the 
segments. 

2.  Recom.mended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  high  priority. 

3.  Sum.mary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  bone  plates  be 
classified  into  class  II  because  faulty 
construction  of  the  device  could  result  in 
a  reopening  of  the  bone  fracture.  The 
materials  used  in  the  device  that  contact 
the  body  should  meet  a  generally 
accepted  level  of  tissue  compatibility. 
The  Panel  believes  that  general  controls 
alone  would  not  p.-ovide  sufficient 
control  over  these  characteristics.  The 
Panel  believes  that  a  performance 
standard  ivould  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device  aod  Ehat  there  is  sufficient 
information  »o  establish  a  performance 
standard 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  helath:  (a)  Infection:  If  the 
device  cannot  be  properly  sterilized  or  is 
contaminated,  an  infection  may  result, 
(b)  Bone  damage:  If  the  device  is 
improperly  constructed.  Lone  damage 
may  occur,  (c)  Adverse  tis.iiie  reaction: 

If  the  materials  m  the  device  are  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
bone  plates  be  classified  into  class  I! 
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published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 


effect  of  classifying  a  device  into  class  H 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards" 
to  assure  the  safety  and  effectiveness  of 

(V.Q  Ht.i'iro    Aftpr  rnn'siHprine  nublic 


clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Damage  to  tooth 
structures:  The  scouring  action  of  the 
device  may  generate  heat.  Both  the 
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(performance  standards),  FD.A  believes 
thai  bone  plates  should  be  considered 
im.plants.  This  devire  is  designed  to  be 
placed  within  the  tissues  of  the  human 
body  for  an  indefinite  peiiod  of  time. 
However,  the  agency  also  believes  thai 
prenisrkct  approval  is  not  nec^essarj  to 
assure  the  safe'y  a"id  tffef.livcnrss  of 
the  device.  Bone  plates  are  compieielv 
imbedded  in  tissues,  s'^.i  there  is  no 
possibility  of  entry  of  r-.icroorganisms 
causing  infection.  Moreover,  because  ihe 
device  does  not  protrude  into  the  or.al 
cavity.  th;;re  is  no  possibility  of 
irritation  for  chemical  reat  lions  v.ith 
substances  placed  in  ih-?,  mouth.  The 
m.uferials  used  !;i  the  cor,stn;cfion  of 
bone  plate.s  have  bei"!  i:ssd  i".  dt-ntistry 
for  many  years  and  hnve  demon.s'r.Tted 
acceptable  biorcmpatibifify 
characteristics  The  agency  belieVLS  thai 
a  performance  standard  is  necessary  for 
this  device  becrtise  genera!  conlrcls 
alone  are  insufficien;  to  control  the  risks 
to  health  presented  by  ihe  de\  ice.  A 
performance  srandar.j  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  o^the  devics.  FD.A  :i!£0 
believes  thai  there  is  sufr.."i°nl 
information  to  establish  e  ptrformance 
standard  for  (his  device 

On  April  28. 19:'8  the  agrr.c.v 
terminated  all  of  the  device 
classification  panels  ar>d  reestabhshed 
them  with  the  same  functions,  but  wjth 
new  names  and  a  new  sMiCturc  FDA 
published  notices  of  these  changes  in 
ihe  Federal  Register  of  NJay  19.  in~8  (43 
FR  21666.  2166".  and  21608)  arc  May  2G. 
1978  (43  FR  22672  and  2:'r^73j.  This 
proposed  cI.^ss:f5cafion  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  Lsf  of  their  new  rames 
may  be  found  in  the  prean^^ble  ?g  the 
genera!  provisions.  pubU.shed  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Fedi^:.!;  Fc.jd. 
Drug,  and  Cos,Ti£iic  Act  {.sees  513. 
701(a),  52  S'.ut.  1055  90  Stat  5-i0-546  (21 
U.S.C.  360c,  37l;a1)l  and  under  aulbori.y 
dcleg.in  d  '0  him  (21  CFR  51).  the 
Commis.s,.  ner  of  Food  and  Drugs 
proposes  to  amend  Fa't  8"2  in  Subp;ir!  F 
by  adding  new  §  &"2A~W.  tc  m  .40  a^ 
follows: 

§  872.4760    Bone  pfate. 

(a)  Jdentij')c:atiojh  A  b'^r.L  plalc  is  a 
metal  device  used  to  f  U'ijihze  f.'-acfured 
bone  structures  .n  tht-.  ora'  c.i^':ly,  The 
bone  segmenis  are  atla(  hed  in  the  plate 
with  screws  to  prevent  mo^  ement  of  the 
segments. 

(b)  Ciossification  Class  If 
(performance  standards). 

Interested  persons  may,  on  01  l^eJore 
March  2, 1981  submii  to  Ihe  Hearing 


Clerk  (HFA-305J.  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20.357,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  conimen's  are  to  be 
submitted,  except  that  ind;vidui':s  may 
submit  one  copy.  Corr.men's  are  to  be 
identified  uiOi  ths  Hccrirg  Clerk  docket 
number  fojnd  in  biackets  m  ihe  htading 
of  this  document.  Rrceived  comm.enis 
may  be  seen  in  the  above  office  betv.-eeri 
9  a.m.  and  4  p.m..  Kfcnday  through 
Friday. 

Dated:  Novt'mb;.r  13  V.viQ. 
William  F.  Randolpfc, 
Acling  Associate  Commissioner  for 
Regulatory  Affairs. 
ii  K  Doc.  80-33921  Filed  >2-2£-6f .  8;«  am] 
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21  CFR  Part  872 
[Docket  No.  78N-2941)i 

Medical  Devices;  Ctassifrcatioa  of  AC- 
Powered  Bone  Saws 

agency:  Food  and  D'c.:  Air-Jnislration. 
ACTION:  Proposed  rale. 

SUMMARY:  The  Food  and  Dn:g 
Administraiion  (FDA]  is  iss-»r.£  for 
public  comment  a  proposed  reg-ilalion 
classif\ing  AC-powerf  d  LcTif  f^^us  into 
class  il  (perfor^nance  !-'!i;r.da7d&].  FDA  is 
also  publishing  the  rtcorrjrr.endsti.jn  of 
the  Denta!  Device  Ci&ssif)ca*!on  Panel 
that  the  device  be  cl'^s.sified  into  class  1!. 
The  effect  of  c!ass'f\ing  a  device  i:"!;o 
class  II  is  to  provide  for  Ihe  future 
d(?velopmenl  of  one  c:  mo;e 
performance  standa'ds  \o  assi;re  the 
safety  and  effectiveness  cf  the  dc\  ice. 
After  con?;iderina  p^iMic  corrT^ents.  FD.^ 
will  issue  a  final  rf-g.:!a;ior.  jlassifying 
the  devi,.e.  These  actions  are  bei"rg 
taken  under  the  Medical  Dc.  icf 
Amendmen's  of  I9"8 
DATES:  Com.nents  by  March  2..  19B1 
FDA  proposes  that  thf  fina;  regulation 
based  on  this  prcpos.T)  beccr."e  effeciivc 
30  days  after  the  date  o:  it=,  pub'ication 
in  the  Federal  Register, 
ADDRESS:  Written  comme.nj.s  t.j  the 
office  of  the  Hearii^.g  Clerk  (HFA-305). 
Food  and  Drug  Adr:>::':ihird;ion.  Rm.  -J- 
62,  5600  Fishers  L;5:-;e  Rcvkv'!:c-.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT; 
Gregory  Sing'e'.on.  Bcrr^  ;u  of  \JcJ;ca) 
Devices  (liFr<-46C].  Food  and  D.-jg 
Administraiion,  8757  Georgi.^  Axe. 
Silver  Spring.  MD  20y70,  301-427-7536. 
SUPPLE^iENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewheie  in  this  iis.c  of 
the  Federal  Register  provides 


background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
fol!owi;ig  recommendation  regarding  the 
classification  of  .^C-powered  bone 
saws: 

1.  Iden'ificption:  An  AC-powered 
b-one  saw  is  a  device  with  a  serrattJ 
edge  that  is  used  during  oral  surgerv  fz: 
cutting  and  contouring  bone. 

2.  Recommended  c'3ssi^ca^ion;  Class 
)1  (performance  s:.:nd;:rds).  The  T^rn-] 
recommends  that  estabiishing  a 
perform.ance  standard  for  this  devict  le 
a  low  prioiity. 

3.  Summary  of  reasons  for 
recommendation;  The  Panel 
recommends  that  AC-powered  bcr.e 
saws  be  classified  into  class  Ii  beco'^ise 
the  electrical  design  of  the  de\ice  should 
b'.  controlled  to  prevent  electiica!  f hvr?* 
to  :he  pa;ient  or  user.  The  generai 

dr  bign  oi  the  device  should  be 
controlled  to  prevent  bone  and  tissue 
trauma.  The  Pane!  believes  that  g^r.irc.) 
controls  alone  would  not  provide 
sufficient  conti'ol  over  these 
rharactcristics.  The  Panel  believes  that 
a  performance  standard  w/onld  provide 
reasonable  assurance  of  the  safety  a-rd 
effectiveness  of  the  dev  ice  and  ihrfi 
there  is  sufficient  infomsalioD  lo 
rs'ahlish  a  performance  standard. 

4.  Summary  of  data  on  vvhich  ihe 
recommendation  is  based.  Tke  FanfJ 
based  its  recommendation  oa  (he  Pan?  J 
members'  personal  knowledge  of,  hzc 
chnica!  experience  with,  the  dev.f  c  ir, 
the  practice  of  dentistry. 

5.  Risks  to  health,  (a)  Bone  and 
adverse  tissue  traumia:  Improper  desjgTy 
of  the  device  may  cause  trauma  tc  bor.f 
and  underlying  tissue,  fb)  Electrical 
shdck:  Irrproper  elect.-ica!  design  cf  the 
df-vice  rray  cause  electrical  sbo:"k  lo  She 
p.itient  nr  user, 

Proposed  Classification 

FDA  agrees  with  the  Panel 
jccommendation  and  is  proposing  thai 
AC-powcred  bone  saws  be  class;^ ed 
into  cliiss  II  (perfn!ni3;ice  standards). 
The  agency  be'ie\cs  that  a  perf.jr.Tjsnce 
standard  is  nccessarj'  for  this  device 
because  g.ei'era!  controls  alone  a.e 
ir  sufficient  to  control  the  risks  to  hc-ihh 
presented  bj  the  de\ice.  A  perfon".ori.f 
standard  would  provide  rcasonablc- 
sssurance  of  the  Sof-.ty  and 
effectiveness  of  the  device.  The  sger.ry 
a?  .o  bc'iex  es  that  theie  is  sufficient 
)nform3;ion  to  establiih  a  perfora-joDce 
st.indord  for  this  de\;ce. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestab;;sh'-d 
Ihem  with  the  same  icnclions,  but  wj;h 
new  names  and  a  new  structure,  FDA 
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identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 


and  periodontal  (gum)  therapy  to 
remove  calculus  deposits  from  teeth  by 
application  of  an  ultrasonically 
vibrating  scaler  tip  to  the  teeth. 
2.  Recommended  classification:  Class 


committees  and  hsf  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
Therefore,  under  the  Federal  Food, 
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published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subparl  E 
by  adding  new  §  872.4820,  to  read  as 
follows: 

§  872.4820    AC-powered  bone  saw. 

(a)  Identification.  An  AC-powered 
bone  saw  is  a  device  with  a  serrated 
edge  used  during  oral  surgery  for  cuttinj' 
and  contouring  bone. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  m;\\, 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19,  1980. 
William  F.  Randolph. 
Acting  .-Xssociate  Commissioner  for 
Regulatory  .Affairs. 

|FR  Ol'C  flO-3M22  Filed  12-29-80  8  ■15  .iri| 
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21  CFR  Part  872 
(Docket  No.  78N-2942] 

Medical  Devices;  Classification  of 
Rotary  Scalers 

AGENCY:  Food  and  Drug  Administrntion 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Driiji 
Administration  (FDA)  is  issuing  fur 
public  comment  a  proposed  resulatiuii 
classifying  rotary  scalers  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  rhe 


effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards" 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposed  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  .Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-4G0).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION:  . 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
bac  kground  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  adviso.'-y  committee,  made  the 
following  recommendation  regarding  the 
classification  of  rotary  scalers: 

1.  Identification:  A  rotary  scaler  is  an 
abrasive  devices  that  is  attached  to  a 
powered  handpiece  and  is  used  to 
remo\e  calculus  deposits  from  teeth 
during  dental  cleaning  and  periodontal 
(gum)  therapy. 

2.  Recommendation  clasilication: 
Class  II  [performance  standards).  The 
Panel  recommends  that  establishing  a 
performance  standard  for  rotary  scalers 
to  be  a  high  priority. 

3.  Summary  of  reasons  for 
'  recommendation:  The  Panel 

recommends  that  rotary  scalers  be 
classified  into  class  II  because  the 
abrasive  qualities  of  the  device  must  be 
controlled  to  reduce  the  surface  damage 
to  tooth  enanul  and  dental  pulp  which 
may  be  caused  by  the  scouring  action 
and  heat  from  the  device  during  calculus 
remuv,d.  The  Panel  believes  that  general 
controls  alone  would  not  provide 
sufficient  control  over  these 
characteristics.  The  Panel  believes  that 
a  performance  standard  would  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device  and  that 
there  is  suffiiciciit  information  to 
establish  a  standard. 

4.  Summary  of  dala  on  which  the 
recommendation  is  based:  The  Panel 
based  its  rccomni(>ndation  on  the  Panel 
members'  person.il  knowledge  of.  and 


clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Damage  to  tooth 
structures;  The  scouring  action  of  the 
device  may  generate  heat.  Both  the 
abrasive  action  and  heat  may  damage 
the  teeth  and  gums. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
rotary  scalers  be  classified  into  class  II 
(performance  standards).  FDA  believes 
that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  FDA  also  believes  that  there  is  is 
sufficient  information  to  establish  a 
performance  standard  for  this  device. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  [43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees,  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4840,  to  read  as 
follows: 

§  872.4840    Rotary  scaler. 

(a)  Identification.  A  rotary  scaler  is  an 
abrasive  device  that  is  attached  to  a 
powered  handpiece  and  is  used  to 
remove  calculus  deposits  from  teeth 
during  dental  cleaning  and  periodontal 
(gum)  therapy. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fisheis 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
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device  into  class  1  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  w'-W 
issue  a  final  regulation  classifying  the 


the  good  manufacturing  practice 
regul'ition  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 


360c,  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  part  872  in  Subpart  E 
by  adding  new  §  872.4875,  to  read  as 
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identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated;  November  19,  19il0. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doc.  80-3S92J  Kll.ld  I2-2;MiO,  6  45  .i!n| 
BILLING  CODE  4110-03- U 


21  CFR  Part  872 
[Docket  No.  78N-2943) 

Medical  Devices;  Classification  of 
Ultrasonic  Scalers 

AGENCY:  Food  and  Drug  .Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  ultrasonic  scalers  into  class 
II  (performance  standards)  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  info  class  II.  The 
effect  of  classifying  a  de\  ice  in'o  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  perforTnance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issv.e  a  final 
regulation  classifymg  the  device.  These 
actions  are  being  taken  und-.,:  the 
Medical  Device  Amendments  of  1976 
DATES:  Comm.ents  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  b.?corne  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  o.'  :he  Hear'ag  Clerk  (HFA-SOS). 
Food  and  Drug  Administration.  Rm.  4- 
62.  5G00  Fishers  Lane.  Rpckville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  cf  ^?edical 
Devices  (HFK-460].  Food  and  D.-ug 
Administration.  8757  Georgia  A\e., 
Silver  Spring.  N5D  2G91i?.  .501-527-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  pro\  ides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee  made  the 
following  recommendation  regarding  the 
classification  of  ultrasonic  scalers: 

1.  Identification:  An  ultrasonic  scaler 
is  a  device  used  during  dents!  cleaning 


and  periodontal  (gum)  therapy  to 
remove  calculus  deposits  from  teeth  by 
application  of  an  ultrasonically 
vibrating  scaler  tip  to  the  teeth. 

2.  Recommended  classification:  Class 
II  [performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  lor 
recommendation:  The  Panel 
recommends  that  ultrasonic  scalers  be 
classified  into  Class  II  because 
standards  are  needed  to  control  the 
pulsation  strength  and  frequency  and  to 
provide  proper  cooling  for  the  teeth 
during  cleaning  to  avoid  dental  pulp 
damage.  The  Panel  believes  that  general 
controls  alone  would  not  provide 
sufficient  control  over  these 
characteristics.  The  Panel  believes  that 
a  performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  Lhe  device  and  that 
there  is  sufficient  information  to 
establish  a  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Pane! 
members'  personal  knowledge  of.  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Pulp  desiruciion: 
Excessive  amplitude  of  vibration  or 
inadequate  cooling  m.ay  cause  damage 
to  dental  pulp,  (b)  Pacemaker 
interference:  Electronic  interference  m.iv 
have  an  adverse  effect  on  heart 
pace-maker  function. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  t.-.a; 
ul'.rasonic  scalers  be  classified  i:v.c 
class  II  (performance  standards].  The 
age.'^cy  believes  that  a  performance 
standard  is  necessiry  for  this  device 
because  general  controls  a'  'le  are 
insufficient  to  control  the  rtsi\i  to  hear.h 
presented  by  the  device.  A  performance 
standard  would  pri"!vide  reascnHble 
assurance  of  the  &a.'e;y  and 
efftjctiveness  of  the  device.  The-  ag'  r.cy 
also  believes  that  there  is  sufficient 
information  to  establish  a  perfoi.r.anre 
standard  for  this  device. 

On  April  28.  1978,  the  agency 
terminated  all  of  the  device 
clnssification  panels  and  leestablishcd 
them  with  the  s;2me  functions,  but  wi'.h 
new  names  and  a  new  stiucture.  FDA 
published  notices  of  these  chang.'^s  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  21666.  21667,  and  216118)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  devi&e  pane!  by  the 
former  name.  Further  infoniiation 
regarding  the  device  advisory 


committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  am.end  Part  872  in  Subpa; ;  E 
by  adding  new  §  872.4850,  to  read  as 
follows: 

§  872.4850    Ultrasonic  scaler. 

(a)  Identification.  An  ultrasonic  scaler 
is  a  device  used  during  dental  cleaning 
and  periodontal  (gum)  therapy  to 
remove  calculus  deposits  from  teeth  by 
application  of  an  ultrasonic  vibrating 
scaler  tip  to  the  teeth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-.305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  dockei 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated  November  19. 19G0. 
William  T.  Randolph, 

Acting  Assocate  Commissioner  for 

R"g:j.'ator\  .Avoirs. 

[KF.  Do,,  6c.  Jas-M  hied  12-sj-ai:-  s.+5  Hnj 
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21  CFR  Part  872 

ICocket  No.  78N-2945] 

Medical  Devices;  Classification  of 
Surgical  Tissue  Scissors 

AGENCY,  r  ■  :.^  and  Drug  Adminisl.a'ion 
ACTION:  Proposed  rule. 

SUWMARy:  The  Food  and  Drug 
Administration  (i'DA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifyiiig  surgical  tissue  scissj.'s  in'o 
cIhss  li  (pe.'formance  standards).  i'D.A  is 
also  publishing  the  "ecom.mendotion  of 
lhe  Denial  De\ice  Cldssificaiion  Pa:.f-1 
that  the  device  be  classified  ir.fo  cluss  J 
(general  controls).  The  effect  of 
classifyi.'ig  a  device  into  class  li  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  find  efTectivaness  of 
lhe  device.  The  effect  of  daseifying  a 
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based  on  this  proposal  becom.e  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  [HFA-305). 


mechanical  trauma  or  failure  of  the  bone 
segm.ents  to  unite. 

[c]  Adverse  tissue  reaction:  If  the 
materials  used  in  the  device  are  not 
biocompatible,  the  patient  may  have  an 


by  adding  new  §  872.4880.  to  read  as 

follows: 

§  872.4880    Intraosseous  fixation  screw. 

(a)  Identification.  An  intraosseous 

F: A-. :-    .. *-)    J :__    .L^i    .■ 
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device  into  class  I  is  to  require  that  tho 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendmenf.s 
of  1976. 

dates:  Comments  by  March  2.  1981. 
FUA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publiratinn 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm  4-6L;. 
5600  Fishers  Lane.  Rockville,  MD  20057. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301^27-7536 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  surgical  tissue  scissors; 

1.  Identification:  Surgical  tissue 
scissors  are  a  device  used  to  cut  soft 
tissue  of  the  mouth,  such  as  gums, 
during  surgical  procedures.  The  device 
has  short,  slightly  curved  stainless  steel 
blades  which  allow  easy  access  to  the 
surgical  site. 

2.  Recommended  classification:  Class 
I  (general  controls].  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedurt.'S 
under  section  510[k)  of  the  Federal  Food, 
Drug,  andTCosmetic  Act  (21  U.S.C. 
360(k]),  records  and  reports 
requirements  under  secticm  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C, 
360j(f]). 

3.  Summary  of  reasons  f(jr 
recommendation:  The  Panel 
recommends  that  surgical  tissue  scissors 
be  classified  into  class  1  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 


the  good  manufacturing  practice 
regul^ition  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
hc^dth  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
reconmiendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  surgical  tissue 
scissors  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 
FDA  disagrees  with  the  Panel's 

recommendation  and  is  proposing  that 
surgical  tissue  scissors  be  classified  into 
class  II  (perform.ance  standards).  The 
properties  of  the  materials  used  to  form 
surgical  tissue  scissors  di  pend  upon  the 
proper  composition  of  these  materials. 
Moreover,  surgical  tissue  scissors 
directly  contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  potient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  se.ryical  tissue  scissors  'hould  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Pane!  recommenda'ion  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510{k].  the  records  and  reports 
requi.-ements  under  section  519,  and  the 
good  manc^icturing  practice  regulation 
under  section  5201  f]  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21GGG,  21*167,  and  21G68)  and  May  26. 
1978  (4,!  FR  22672  and  22673J.  This 
proposed  classification  regidation 
identifies  each  device  panel  by  the 
form.er  name.  Further  information 
regarding  the  device  advisory 
cofnmittees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  513,  701(a). 
52  Stat  1055.  90  Stat.  540-546  (21  U.S.C. 


360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  part  872  in  Subpart  E 
by  adding  new  §  872.4875,  to  read  as 
follows: 

§  872.4875    Surgical  tissue  scissors. 

(a)  Idtaitification.  Surgical  tissue 
scissors  are  a  device  used  to  cut  soft 
tissue  of  the  mouth,  such  as  gums, 
during  surgical  procedures.  The  device 
has  short,  slightly  curved  stainless  steel 
blades  which  allow  early  access  to  the 
surgical  site. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HF.'X-SOS),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19.  1980. 
William  F  Randolph. 
Actius  Associate  Commissioner  for 
Regulatory  Affairs. 

IIR  D.K    Hf»-,1"192.'i  riinl  12 -JiJ-Bn.  8  41  ,fni| 
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21  CFR  Part  872  ♦ 

[Docket  No.  78N-2946] 

Medical  Devices;  Classification  of 
Intraosseous  Fixation  Screws 
AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulf '  .m 
classifying  intraosseous  fixation  screws 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectivenr;.s  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
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ADDRESS:  Written  comments  to  the 
Office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 


(b)  Electrical  shock;  Improper  design 
of  the  device  may  cause  electrical  shock 
to  the  patient  or  user. 

Proposed  Classification 


Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
iHpntifipH  with  the  Hearinfi  Clerk  docket 
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based  on  this  proposal  becom.e  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Admanistration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-160),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-^27-7536.    - 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  comim.ittee,  made  the 
following  recommendation  regarding  the 
classification  of  intraosseous  fixation 
screws: 

1.  Identification:  An  intraosseous 
fixation  screw  is  a  metal  device  that  is 
used  to  stabilize  fractured  jaw  bone 
segmicnts  by  inserting  it  into  both  bone 
segments,  thereby  preventing  their 
movement. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recomimends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  intraosseous  fixation 
screws  be  classified  into  class  II 
because  improper  design  or  construction 
of  the  device  may  cause  bone 
degeneration  and  failure  of  the  bene 
segm,enls  to  reunite.  The  miaterials  used 
in  the  device  that  contact  the  bofiy 
should  m-;  M  a  generally  accepted  level 
of  tissue  c.  mpatibility.  The  Panel 
believes  that  general  contruls  alo^.e 
would  not  provide  suificient  control 
over  these  characteristics.  The  Panel 
believes  that  a  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  there  is  sufficient 
information  to  establish  a  peifurniance 
standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Infection:  If  the 
device  cannot  be  sterilized  or  is 
contaminated,  infection  may  result. 

(b)  Bone  damage:  If  the  device  is 
improperly  designed  or  constructed, 
bone  damage  may  occur  due  to 


mechanical  trauma  or  failure  of  the  bone 
segm.ents  to  unite. 

(c)  Adverse  tissue  reaction:  If  the 
materials  used  in  the  device  are  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
intraosseous  fixation  screws  be 
classified  into  class  II  (performance 
standards). 

FDA  believes  that  intraosseous 
fixation  screws  should  be  considered 
implants.  This  device  is  designed  to  be 
placed  within  the  tissues  of  the  human 
body  for  an  indefinite  period  of  time. 
However,  the  agency  also  believes  that 
premarket  approval  is  not  necessary  to 
assure  the  safety  and  effectiveness  of 
the  device.  Intraosseous  fixation  screws 
are  completely  imbedded  in  tissue,  and 
there  is  no  possibility  of  entry  of 
microorganisms  causing  infection. 
Moreover,  because  the  device  does  not 
protrude  into  the  oral  cavity,  there  is  no 
possibility  of  irritation  caused  by 
chemical  reactions  from  substances  put 
into  the  mouth.  The  materials  used  to 
construct  intraosseous  fixation  screws 
have  been  used  in  dentistry  for  many 
years  and  have  demonstrated 
acceptable  biocompatibility 
characteristics.  The  agency  believes  that 
a  performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28. 1378.  the  agency 
terminated  all  of  the  device 
classification  panels  and  ree&'.iblished 
them  with  the  same  functions,  but  with 
new  nam.es  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  19"8  [^^i 
1"R  21566.  21  "j-.  and  21563)  and  May  26. 
1G78  (43  1-R  22672  and  22673).  This 
prof. nsed  classificat'on  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  inform.ation 
regarding  the  device  advisory 
comm^ittces  and  list  cf  their  nev,  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Druo.  and  Cosmetic  Act  (sees.  ."ilS. 
701(a).  52  Stat.  1055.  90  S'.at.  54tV546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 


by  adding  new  §  872.4880.  to  read  as 

follows: 

§  872.4880    Intraosseous  fixation  screw. 

(a)  Identification.  An  intraosseous 
fixation  screw  is  a  metal  device  that  is 
used  to  stabilize  fractured  jaw  bone 
segments  by  inserting  it  into  both  bone 
segments,  thereby  preventing  their 
movement. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  docum.ent.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph, 

Ac  tirg  Asso(io:e  Conimfssioncr  for 
Re<'ii!(jtnr\-  Affai.s. 

BILLING  CODE  4110-03-M 


121  CFR  Part  872] 

[Docket  No.  78N-2947J 

Medical  Devices;  Classification  of 
Dental  Electrosurgicai  Units  and 
Accessories 

agency:  Food  and  Drug  .A.dministraiion 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Adm.inistralion  (FDA)  is  issuing  for 
public  comm.ent  a  proposed  regulati.Dn 
classifying  den';-!!  eiectrosurgic.^i  urits 
and  accessories  into  class  11 
(performance  standards).  FDA  is  also 
publishing  the  ret  ommendation  of  the 
D'jpial  Device  Classification  Panel  th.jt 
the  di-vire  be  classified  into  class  II  The 
effett  uf  classifying  a  device  into  class  II 
is  to  provide  for  the  future  develcpr  '^nt 
of  one  or  more  performance  standi '■Js 
to  assure  the  safety  and  effectiveness  of 
the  device.  Alter  considering  public 
coni.ments,  FD.\  will  issue  a  final 
regulation  classifying  the  device.  Those 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 19B1. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
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The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  intraosseous  fixation 
wires; 
1.  Identification:  An  intraosseous 


Moreover,  because  the  device  does  not 
protrude  into  the  oral  cavity,  there  is  no 
possibility  of  irritation  caused  by 
chemical  reactions  from  substances  put 
in  the  mouth.  The  materials  used  in  the 
construction  of  intraosseous  fixation 


office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  .November  19.  19TO. 
William  F.  Randolph, 

Ac'ing  Associate  Commissioner  for 

Rpi^ulc'c'v  A^''airs.  ■=■ 
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address:  Written  comments  to  the 
Office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-75:16. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
followring  recommendation  regarding  the 
classification  of  dental  electrosurgical 
units  and  accessories: 

1.  Identification:  A  dental 
electrosurgical  unit  and  accessories  is 
an  AC-powered  device  consisting  of  a 
controlled  power  source  and  a  set  of 
cutting  and  coagulating  electrodes.  This 
device  is  used  to  cut  or  remove  soft 
tissue  or  to  control  bleeding  during 
surgical  procedures  in  the  oral  cavity. 
An  electrical  current  passes  through  the 
tip  of  the  electrode  into  the  tissue  and, 
depending  upon  the  operating  mode 
selected,  cuts  through  soft  tissue  or 
coagulates  the  tissue. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  high  priority. 

3.  Summary  of  reasons  for 
recommmendation:  The  Panel 
recommends  that  dental  electrosurgical 
units  and  accessories  be  classified  into 
class  II  because  the  electrical  propeilies 
of  the  device  must  be  controlled  to 
prevent  electrical  shock  and  burns  to  the 
patient  or  user.  The  Panel  believes  that 
general  controls  alone  would  not 
provide  sufficient  control  over  these 
characteristics.  The  Panel  believes  thai 
a  performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recomm.endation  on  the  Pane! 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Tissue  damage: 
If,  due  to  improper  or  inadequate 
performance  of  the  device,  the  cutting 
process  is  prolonged,  extensive  heat- 
induced  damage  may  occur  in  the  tissue 
surrounding  the  surgical  site. 


(b)  Electrical  shock;  Improper  design 
of  the  device  may  cause  electrical  shock 
to  the  patient  or  user. 

Proposed  Classification 

FDA  cigrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  electrosurgical  units  and 
accessories  be  classified  into  class  II 
(performance  standards].  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safely  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identified  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
m.ay  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(aj))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.4920,  to  read  as 
follows: 

§  872.4920    Dental  electrosurgical  unit  and 
accessories. 

(a)  Identification.  An  electrosurgical 
unit  and  accessories  is  an  AC-powered 
device  consisting  of  a  controlled  power 
source  and  a  set  of  cutting  and 
coagulating  electrodes.  This  device  is 
used  to  cut  or  rciTiove  soft  tissue  or  to 
control  bleeding  during  surgical 
procedures  m  the  oral  cavity.  An 
electrical  current  passes  through  the  tip 
of  the  electrode  into  the  tissue  and, 
depending  upon  the  operating  mode 
selected,  cuts  through  soft  tissue  or 
coagulates  the  tissue. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm,  4-62,  5600  Fishers 


Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Reiiulutory  .\ffairs. 
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21  CFR  Part  872 
[Docket  No.  78N-2948] 

Medical  Devices;  Classification  of 
Intraosseous  Fixation  Wires 
AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  intraosseous  fixation  wires 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  future  development  of  one  or 
more  performance  standards  to  assure 
the  safety  and  effectiveness  of  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  of  its  publication  in  the 
Federal  Register 

ADDRESS:  Written  comments  to  the 
Office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Adm.inistration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
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1.  Identification:  An  orthodontic 
elastic  band  is  a  device  made  of  rubber 
that  is  used  with  orthhodontic 
appliances  to  alter  the  position  of  teeth 
by  applying  pressure  on  them. 


device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 
Because  the  agency  has  determined 


Dated:  November  19, 1980. 
VVilliam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory-  Affairs. 

|FR  i)M    80-3W129  Filed  12-i5>-80  B  J,'.  um| 
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The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  intraosseous  fixation 
wires; 

1.  Identification;  An  intraosseous 
fixation  wire  is  a  metal  device  that  is 
used  to  stabilize  and  constrict  frarlured 
jaw  bone  segments  by  wrapping  the 
wire  around  the  ends  of  the  bone 
segments. 

2.  Recommended  classification;  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Sum.inary  of  reasons  for 
recojrimendation:  The  Panel 
recommends  that  intraosseous  fixation 
wires  be  classifisd  into  class  II  because 
improper  design  or  construction  of  the 
device  may  cause  bone  degeneration 
and  failure  of  the  bone  segments  to 
reunite.  The  materials  used  in  the  device 
that  contact  the  body  should  meet  a 
generally  accepted  level  of  tissue 
compatibility.  The  Ptinel  believes  that 
gLiicrbl  controls  alone  would  not 
provide  sufficient  control  over  these 
rharacteristios.  The  Panel  believes  that 

a  pcrformar>re  standard  would  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  in.formation  to 
establish  a  performance;  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  lo  health:  (a)  Infection  If  the 
device  cannot  be  sterilized  or  is 
contaminated,  infection  may  result. 

(b)  Bone  damage:  If  the  device  is 
improperly  designed,  bone  damage  may 
occur. 

(c)  Adverse  tissue  reaction;  If  the 
materials  used  in  the  device  are  not 
biocompatible,  the  patient  may  ha\e  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  pr'iposing  that 
intraosseous  fixation  wiri;s  be  classified 
into  class  II  (performance  standards). 
P"DA  believes  that  intraosseous  fixation 
wires  should  be  considered  implants. 
This  device  is  designed  to  be  placed 
within  the  tissues  of  the  human  body  for 
an  indefinite  period  of  time.  However, 
the  agency  also  believes  that  premarket 
approval  is  not  necessary  to  assure  the 
safety  and  effectiveness  of  the  device. 
Intraosseous  fixation  wires  are 
completely  imbedded  in  tissue,  and 
there  is  no  possibility  of  entry  of 
microorganisms  causing  infection. 


Moreover,  because  the  device  does  not 
protrude  into  the  oral  cavity,  there  is  no 
possibility  of  irritation  caused  by 
chemical  reactions  from  substances  put 
in  the  mouth.  The  materials  used  in  the 
construction  of  intraosseous  fixation 
wires  have  been  used  in  dentistry  for 
many  years  and  have  demonstrated 
acceptable  biocompatibility 
characteristics.  The  agency  believes  that 
a  performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28.  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new-  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  2^ii73).  This 
proposed  classification  regnlation 
identifies  each  device  panel  by  the 
former  na.me.  Further  information 
regarding  the  device  ad\isory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
g'lneral  provisions,  piiblished  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
•■01(a),  .52  Stat.  1055,  90  Stat.  54a-!546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegjted  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  ac'ding  new  §  872.49.50.  to  read  as 
follovv's: 

g  872.4950    Intraosseous  fixation  wires. 

(a)  Identification.  An  intraosseous 
fixation  wire  is  a  metal  device  thai  is 
used  to  stabilize  and  constrict  fractured 
jaw  bone  segm.ents  by  wrapping  the 
wire  aroimd  the  ends  of  the  bone 
segments. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981  subm.it  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  the  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  Hearing  Clerk 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  mav  be  seen  in  the  above 


office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph, 

.■\cting  Associate  Commissioner  for 

Rpgulatc-y  A  flairs. 
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21  CFR  Part  872 
(Docket  No.  78N-2950] 

Medical  Devices;  Classification  of 
Orthodontic  Elastic  Bands 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  elastic  bands 
into  class  11  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  1  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  a&sure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  generul  controls  applicable  to 
all  devices.  After  considermg  public 
comments,  FDA  will  issue  a  final 
regulation  c!:i?sifying  the  device.  These 
actions  are  being  taken  under  'he 
Medical  Dexice  Am.end.Tents  of  1976. 
DATES:  Comments  by  March  Z.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Driig  Administration,  Rm.  4- 
62.  56i00  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HF'K-460).  Food  and  Drug 
Adniinistra'ion.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7,536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  elastic 
bands: 
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device  made  of  metal.  In  orthodontic 
treatment,  the  device  is  affixed  to  a 
tooth  to  provide  a  foundation  for 
•  anchoring  orthodontic  appliances  so 
that  pressure  can  be  exerted  on  the 
teeth. 


standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  pcformance 
standard  for  this  de\ice. 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dd'ed.  Nov  ember  19. 1980. 
WiUiain  F.  Randolph, 

,4;  lii-.g  AssociGte  Commissioner  for 
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1.  Identification:  An  orthodontic 
elastic  band  is  a  device  made  of  rubber 
that  is  used  with  orthhodontic 
appliances  to  alter  the  position  of  teeth 
by  applying  pressure  on  them. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C 
360(k]),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  elastic 
bands  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficent  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures. 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Pane! 
members'  personal  knowledge  of.  and 
clinical  experience  with,  orthodontic 
elastic  bands  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classificatioa 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  elastic  bands  be  classified 
into  class  II  (performance  standards). 
The  properties  of  the  materials  used  to 
form  orthodontic  elastic  bands  depend 
upon  the  correct  composition  of  these 
materials.  Moreover,  orthodontic  elastic 
bands  directly  contact  oral  tissue. 
Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 


device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  orthodontic  elastic  bands  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premaiket 
notification  procedures  under  section 
SlOfk).  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  .April  28, 1978,  the  agency 
terminated  ail  of  the  device 
cla.ssification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
comrnittees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat  540-546  (21 
U  S,C,  360c,  37l!a)))  and  under  authority 
delegated  to  hi.m  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  emend  Part  872  in  Subpart  F 
by  adding  new  §  872.5400.  to  read  as 
follows: 

§  872.5400    Orthodontic  elastic  band. 

(a)  Identification.  An  orthodontic 
elastic  band  is  a  device  made  of  rubber 
that  is  used  vvith  orthodontic  appliances 
to  alter  the  position  of  teeth  by  applying 
pressure  on  them. 

(b)  dassificaticn.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2.  1981  submit  to  the  Hearing 
Clerk  jHFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockviile  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday 


Dated:  November  19,  1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Dm    80-:i9929  Filed  12-Z9-80,  it-^''  um| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
IDocket  No.  78N-2951] 

Medical  Devices;  Classification  of 
Preformed  Orttiodontic  Bands 

agency:  Food  and  Drug  Administration. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comm.ent  and  proposed  regulation 
classifying  preformed  orthodontic  bands 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device   . 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments 'of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  .^.d-ministration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockviile,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFk-460).  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed  orthodontic 
bands; 

1.  Identification:  A  preformed 
orthodontic  band  is  a  prefabricated 
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and  820.198,  is  unlikely  to  improve  the 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Proposed 


Rules 


86087 


device  made  of  metal.  In  orthodoniic 
treatment,  the  device  is  affixed  to  a 
tooth  to  provide  a  foundation  for 
•  anchoring  orthodontic  appliances  so 
that  pressure  can  he  exerted  on  the 
teeth. 

2.  Recorr.mcnJed  classification:  Class 
I  (general  conSrolf).  The  I'snei 
recommends  that  th's  device  be  exempt 
from  premaiket  nc'iJi^citian  procf>di;rps 
under  section  510(k)  of  the  Fedaiol  Food. 
Drug,  and  Cosm.etic  Act  |21  U  S  C. 
3C'0;k)).  records  and  lepoiis 
requirements  und^r  seriinn  519  nf  ih;- 
act  (21  U.S.C  360i).  an  J  the  good 
manufacturing  practice  repuiation  vindr.'- 
section  520(fS)  of  the  act  (21  U  SC, 
3601(0). 

3.  Summary  of  reasons  ior 
recommendcition:  The  P.'inel 
recommends  thd!  pre fcrr:..:d  orthodontic 
bands  be  classified  into  class  J  because 
the  Pane!  believes  thai  gi-neral  controls 
are  sufficient  to  pro\  ide  rc-Hs.in;ii)le 
assurance  of  the  safety  and 
elfectiveness  of  the  de\ire  This  device 
has  been  used  in  dentistry  for  ni«ay 
jTars.  The  materials  used  in  the  dev)ce 
that  contact  the  body  have  knoun  and 
acceptable  propertit  ^i  The  Panel 
believes  that  maniifaf.lurprs  of  this 
device  should  n-cit  he  required  to  comply 
with  premarket  notification  procedures, 
recoi-ds  and  reports  requirem.en's.  and 
the  good  manufacfuring  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  und,;e  risks  to 
health  when  used  in  a  norn.al  manner 
and  for  the  purpose  rf  commended 

4.  Summary  o-  d.ita  on  which  the 
recommendation  is  basf-d:  'Ihe  Pan;! 
based  its  re:cammer.d,Uion  on  the  Pane! 
members'  pesrscTial  knoxviedge  of.  and 
clinical  experience  with,  preformed 
orthodontic  bands  in  the  practice  of 
dentistry. 

5.  Risks  io  health:  .Vone  idpiv.iiied. 

Proposed  Classification 

FDA  disagrees  vvith  the  Frfm^l 
recommendaiicn  and  is  proposing  thdf 
prefonriL'd  orihodon'if  b:!'";ds  be 
classitlea'  into  cl  iss  H  [pei!o:manci' 
standarti^;.  The  piopertios  of  the 
materials  used  to  form  prefoirr.c^d 
orlhr'dontir  b-mds  Jr'pend  upon  the 
proper  composition  ot  these  man  riaLs. 
Moreovei.  preformed  orthodontic  bands 
directly  i;onti;c5  oral  tissuf.  Altr-rmg  the 
composition  of  ni.Tterials  used  in  the 
device  or  cont.-iminatinn  of  thr  !r.aier!:Us 
with  other  suhf-'.inres  m,n'  cause 
adverse  tissue  reactions.  th;:i  pini.ing 
the  patient  unnecessarily  at  risk  The 
agency  believes  that  a  performance 
standard  is  necess.iry  for  (his  device 
because  genera!  controls  alone  are 
insufficient  to  control  the  r-'^ks  to  hi- dth 
prrsr-nted  by  the  d-.:'\  ii  e,  A  perf!.i:m:jncc 


standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  pe''fo.'"mance 
standard  for  this  de\  ice. 

Because  the  agency  has  dettrmined 
that  preformed  orthodnntic  b:5nris 
should  be  classified  into  class  !1  rather 
than  class  I.  the  agency  is  no?  lequiri  d 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  rGcomivienJali.^rr  ;h,^.t 
this  device  be  exempt  fro::;  the 
premarket  rotificaticn  prucpd.:!es  under 
section  SlOfx).  the  records  and  reports 
requirements  under  section  5i9  and  the 
good  manufacturing  practice  reguiaiion 
under  section  520(1"!  of  the  act. 

On  April  28,  1373,  the  sgency 
termin.ited  ali  of  the  dexice 
( l.issification  pane's  and  reestablished 
thnm  wi'h  the  same  functiGr.s.  bu!  v.'ith 
new  names  and  a  new  structure.  FD.A 
published  nc'ficcs  of  these  ch-r.ges  in 
tlie  Fedtral  Register  of  M:iy  W-,  1978  (43 
FR  21666,  21667,  and  21^Pn'\  and  Mav  26. 
19-3  (43  FR  22672  and  22'c-3)  This 
proposed  classification  regulation 
idf.ntifii^s  each  dev'ce  panel  by  the 
former  name.  Further  iiifoimation 
regarding  (he  device  ad^  ;so"y 
comn-ittces  and  lis?  of  their  new  r.imes 
may  be  found  in  the  presn-.ble  to  the 
gem.eral  provisic^s,  published  elsevvhf  re 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees  513. 
701(a).  52  Stat.  1055  90  Sia'.  540-546  (21 
U  S.C.  360c,  371[a]!]  and  under  .^uthcrily 
delegated  to  him  (21  CFR  5.1),  the 
Commiissione."  cf  Food  .ir.d  D'u^;i 
proposes  to  am.end  P.irt  8-2  :n  Subpart  F 
by  adding  new  §  872.5410.  te  read  as 
follows: 

§  872.5410    PreformecS  orthodontic  band. 

(a)  Ic'i^ntiUf  cticn.  A  preformed 
orthodontic  band  is  a  prefabrica^-d 
device  made  of  metal.  In  orthodoniic 
treatment,  the  device  is  aifi.ved  to  a 
tooth  to  provide  a  fourid.3tion  for 
anchoring  orthodontic  spph^ances  so 
that  pressure  can  be  exeitf-d  on  the 
teeth. 

(b)  Ck:st,iUcaticn.  C;.-.-~s  II 
(performance  standards), 

lnte:csled  pe;soiis  may.  on  o:  beluie 
March  2.  1981  submit  Io  the  Hesrir  u 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Km..  4-62.  5600  F;<  htrs 
L.me,  Rockviile.  MD  20o37,.  v,  ntfen 
I  ommsnts  regarding  (his  piopos^^I.  Ft.-ur 
copies  cf  any  comments  a~e  to  be 
submitted,  e.xcept  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  doLkcf 
number  found  in  brackets  in  the  heading 
of  this  document.  Rpceixcd  comments 
m.iv  be  seen  in  the  above  office  between 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

D.H'ed.  \o\er.;bei- 19.  1980. 
William  F.  Randolph, 

Acting  Associ'^tp  Commissioner  for 

P..^gu!:i!ory  Affci.s. 

|tR  Doi;  8O-3W.:0  F  !.  li  1J-23-S0  B:45aBi) 
BILUNG  CODE  411(M13-M 


21  CFR  Part  672 

i  Docket  No  78N-29521 

Wedica!  Devices;  Classification  ot 
Orthodontic  Band  Drivers 

kGZHCi:  Food  and  Drug  AdminiBtral.'Oi). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  legulation 
classifying  orthodontic  band  drix  ers  inlo 
class  1  (general  controls)  FD.^  is  also 
publishing  the  recommendation  of  ii~'; 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  1.  The 
pi'fecl  of  clasbifj. ing  a  dexice  in!o  class  I 
IS  to  require  that  the  device  ".et:  only 
ihe  general  controls  applicable  tc  zV. 
devices.  After  considering  public 
comments  FDA  will  issue  a  tr.a! 
ri  gulation  classifying  the  d6\ice.  Tr..<c= 
H". lions  are  bemg  taken  under  %hj 
Medical  Device  Amendments  oi"  19"6. 
DATES:  Comments  by  March  2.  1Q?1. 
¥U.\  p'-oposes  that  the  final  reguhiixn 
based  on  this  proposal  become  eff-~ct;\  e 
30  days  after  the  date  cf  its  pablu  a'.:cn 
in  the  Federal  Register, 
ADDRESS:  Written  commcnls  to  t^f 
olfice  of  the  Hearing  Clerk  (HFA-:;c:;. 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockvi'le.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medicai 
Devices  (HFK-460).  Food  and  Drag 
Administration.  8757  Georgia  Ave., 
Sih  er  Spring.  N?D  20910.  301-i27--5.-.6, 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issce  cf 
the  Federal  Register  pro\idcs 

b.!i  kgroimJ  inrormation  concerning  the 
de\  elopnient  of  the  proposed  regulj'icn 
The  Dental  Device  Ciassiricatiun  Panel, 
an  FD.\  ad\  isory  comimittee.  made  the 
fai!  jwing  recommendaiicn  regardmc  t':F 
cl.issificatior.  of  orthodontic  band 
d:!\ers: 

1.  Identiiication-  An  c-ihodontk  br.-d 
driver  is  a  spring-activated  hand 
instrument  that  is  used  to  place 
orthodontic  bands  on  teeth.  The  device 
drives  the  band  onto  the  tooth  when  the 
spring  is  released. 
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Administration,  Rm.  4-62.  5600  Fishers         Panel  Recommendation 

I.pnp   RnrWvillp   MD  S'nA.'^?   wriftpn  .  ,     •  . 


upon  the  proper  composition  of  these 

mafprials   Mnrpnvpr   nrthnHnntir  h;inH 
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2.  Recommended  classification:  Class 
I  (general  controls!.  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  {21  U.S.C.  3b0 
(k)),  records  and  reports  requiremf;nts 
under  section  519  of  the  act  (21  U.S.C 
360),  and  the  good  manufacturing 
practice  regulation  under  section  520(1) 
of  the  act  (21  U.S.C.  360j(n). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  band 
drivers  be  classified  into  class  I  becausi' 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  de\  ice- 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures. 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  sinip'f 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  orthodontic 
band  drivers  in  the  practice  of  dentistry 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  band  drivers  be  clussiHed 
into  class  1  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  panel's 
recommendation  that  manufacturers  of 
orthodontic  band  drivers  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
360).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registr;ition. 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act.  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  orthodontic  band  drivers,  the  agencv 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 


necessary  inspections  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  band  drivers  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
SfiOi).  The  records  and  reports 
requirements  in  several Df  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
g(3od  manufacturing  practice  (CMP) 
regulation,  published  in  the  Federal 
Register  of  July  21,  1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  319,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  f.-om  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requii-ements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirem.ents  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  CMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  rcqiMrcments 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  lespect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  band  drivers  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(0  of  the  act  (21  U.S.C.  360j(f)).  FDA 
is  propo.sing  that  a  manufacturer  of  this 
device  who  does  not  label  or  otherwise 
represent  it  as  sterile  be  exempt,  in  the 
m.anufaclure  of  the  device,  from  all 
requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180),  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§820.180 


and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  orthodontic  band 
drivers,  even  when  the  device  is  not 
labeled  or  otherwise  represented  as 
sterile,  must  still  be  required  to  comply 
with  the  complaint  file  requirements  of 
§  820.198  to  ensure  that  these 
manufacturers  have  adequate  systems 
for  complaint  investigation  and 
followup.  The  agency  also  believes  thai 
manufacturers  of  orthodontic  band 
drivers  must  still  be  required  to  comply 
with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  can  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  can  determine 
whether  the  exemption  from  other 
sections  of  the  GMP  regulation  is  still 
appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notice  of  these  changes  in  the 
Federal  Register  of  May  19, 1978  (43  FR 
21666,  21667.  and  21668)  and  May  26, 
1973  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5420,  to  read  as 
follows: 

§  872.5420    Orthodontic  band  driver 

(a)  Identification:  An  orthodontic 
band  driver  is  a  spring-activaled  hand 
instrument  that  is  used  to  place 
orthodontic  bands  on  teeth.  The  device 
drives  the  band  onto  the  tooth  when  the 
spring  is  released. 

[h]Clas.-iific.ation.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 
§  820.180.  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
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orthodontic  appliances,  so  that  pressure 
can  be  exerted  on  the  teeth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  oersons  may.  on  or  before 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 


I  r,  n  m  o 


nf  nf  tVio  nrnnnipH  rrnii]ntinn. 


from  section  510(k)  of  the  act  (21  U,S.C. 
360),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  under  section  510(a) 
through  (j)  of  the  act,  but  exempt  from 
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Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comm,ents 
may  be  seen  in  the  above  office  between 
9  a.m,  and  4  p.m..  Monday  through 
Friday. 

Dated;  N'o\  ember  19.  1930. 
William  F.  Randolph, 

Acting  Assccict!?  Commissioner  for 

Regulatory  Affoirs. 

Ir'S  "Joe  eo-?p-5j:  rui  i:-:'3-*ia  643  .jm) 

BILLING  CODE  411(>-G3-W 


21  CFR  Part  872 

[Docket  No.  78N-2953] 

Medical  Devices;  Classification  of 
Orthodontic  Band  Materials 

AGENCY:  Food  and  Drue  Au:-iiii:;stration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  legulation 
classifying  orthodontic  band  materials 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  she  future 
development  of  one  or  more 
performance  standards  io  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devicci.  After  consice:ing  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amend'^ienls  of  1976. 
DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  pviblic  ati.on 
in  the  Federal  Register. 

ADDRESS:  Written  tommen's  to  the 
offlce  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Admii'istratio:-..  Rm.  4- 
62,  5600  Fishers  Lane,  Rockvi!!.:.  MD 
20837. 

FOR  FURTHER  tNF0RM.4T10N  CONTACT: 

Gregory  Singleton  Bureau  ofNJedical 
Devices  (HFK-4eO}.  Feed  and  Drug 
AdminisLraticn.  8"5~  Georgia.  Ave.. 
Silver  Spring.  MD  20910.  301-427-7536, 
SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committer,  made  the 
following  recommendation  regardmg  the 
classification  of  orlhcdontic  band 
materials; 

1.  Identification:  Orthodontic  band 
material,  such. as  stainless  sieel.  is  a 
device  that  is  used  to  construct  a  custom 
orthodontic  band.  The  band  is  placed 
around  a  tooth  which,  because  of  its  size 
or  location,  cannot  be  fitted  with  a 
preformed  orthodontic  band.  The  bjnd 
provides  a  foundation  for  anchoring 
orthodontic  appliances,  so  that  pressure 
can  be  exerted  on  the  teeth. 

2.  Recommended  classification.  Class 
I  (general  controls).  The  Panel 
recommends  that  this  dt,vice  be  exempt 
from  premarket  notification  procedures 
undei  section  510(k)  of  the  Fedeiel  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
3C0(k)).  records  and  reports 
requirements  under  soctiCin  519  of  the 
act  (21  U.S.C,  360i),  and  the  good 
manufacturing  practice  regulation  u.ider 
section  520(f)  cf  the  act  US.C,  ibf'i'S]). 

3.  Summary  of  reasoiis  for 
recommendation:  The  PaneS 
recommends  that  orthodontic  band 
materials  be  classified  into  class  1 
because  the  Panel  bphe\  es  tha'  g<^neral 
controls  are  sufficient  to  provide 
reasonable  assuraiice  of  the  safel\  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  t;-.e  device 
that  contact  the  body  h.^ve  know::  and 
acceptable  properties.  Tne  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  req.::rt  -v.^nls.  a'^d 
the  good  manufacturi.ng  prai.'.jc 
regulation  becciuse  this  is  a  sinip'e 
device  that  presents  no  undu-?  risks  io 
health  when  used  in  a  normj*  manner 
and  for  the  purpose  rfe:ornm.ended. 

4.  Summary  of  data  on  which  the 
recomm.endaiion  is  based:  The  Panel 
based  its  reco.Timiend.itiori  on  the  l"'enel 
members'  persona!  knowledge  of.  and 
clinical  experisn:&  wi'h.  crthodo.'Mic 
band  matenals  m  the  practice  of 
dentistry. 

5.  Risks  to  health'  .Niore  identified. 

Proposed  Classification 

F'D.A.  disagrees  w)t':  the  Panel 
recommendation  and  is  proposing  thai 
orthodontic  band  materrals  be  classified 
into  cLass  II  (pe:fo;rr.anct  atandutds). 
The  properties  of  the  matiriali  used  to 
form  orthodontic  bar>d  maferi&Is  depend 


upon  the  proper  composition  of  these 
materials.  Moreover,  orthodontic  band 
materials  directly  contact  oral  tissue. 
Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  cf 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  thai 
there  is  sufficient  information  to 
es*ab!ish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  orthodontic  band  materials  should 
be  classified  into  class  II  rather  than 
class  I.  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendaticr.  (r-::t 
this  device  be  exempt  from  the 
premarket  notification  procedure?  undi: 
section  510(k),  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  regulat:r-n 
under  section  520if)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 19"8  (43 
FR  21666,  21667.  and  21668]  and  May  20, 
1978  (43  FR  22672  and  22673).  This 
p^-oposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  pro\  isions.  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
7Cl(a),  52  Stat.  1055.  90  Stat.  540-546  {21 
U.S.C.  3C0c.  371(a)))  and  under  authority 
de!e;-ated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drags 
proposes  to  amend  Part  872  in  Subpc:ri  F 
by  adding  new  §  872.5430,  to  read  oS 
(oi'ows: 

§  872.5430    O'-thodontic  band  material 

(a)  ldpn::f:ca::on.  O:  thodontic  h^r.c 
ma'erial.  such  as  stainless  steel,  is  a 
device  that  is  used  to  construct  a  cuitcri 
orthodontic  band.  The  band  is  placed 
around  a  tooth  which,  because  of  its  size 
or  location,  cannot  be  fitted  with  a 
preformed  orthodontic  band.  The  band 
provides  a  foundation  for  anchoring 
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will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirem.ents 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 


U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872  5440.  to  read  as 


actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES;  Com.ments  by  March  2.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
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orthodontic  appliances,  so  that  pressure 
can  be  exerted  on  the  teeth. 

(b)  Classification.  Class  U 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Dnig 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  19B0. 
WilUam  F.  Randolph. 
Acting  Associate  Coniwissioncrfiit 
Ri-guhitury  Affairs. 

|FR  Uii(,  8l)-M832  Filed  12-ai-BO,  H  4r.  .iMi| 
84U.ING  CODE  4110-03-M 


21  CFR  Part  872 
[DocketNo.78N-2954| 

Medical  Devices;  Classification  of 
Orthodontic  Band  Pushers 
agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  band  pushers 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dentral  Device  Classification  Panel 
that  the  device  be  classified  into  class  1. 
The  effect  of  classifying  a  device  into 
class  1  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
ail  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Am,endments  of  1971). 
DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm  4- 
62,  5600  Fishers  Lane.  Rockville,  Md 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drus^ 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536 
SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
clHssificntion  of  orthodontic  band 
piisheis: 

1.  Identification:  An  orthodontic  band 
pusher  is  a  barlike  stainless  steel  device 
used  is  orthodontic  treatment  to  apply 
pressure  on  orthodontic  bands  in  order 
to  pl;ft:e  the  bands  on  teeth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(kl),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 

360j(n). 

3.  Summary  of  reasons  for 
recommedation:  The  Panel  recommends 
that  orthodontic  band  pushers  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinif.al  experience  with,  orthodontic 
band  pushers  in  the  practice  of 
dentistry 

5.  Risks  to  health:  None  identified. 

Proposed  classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  band  pushers  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  band  pushers  be  exempt 


from  section  510(k)  of  the  act  (21  U.S.C. 
360),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  under  section  510(a) 
through  (j)  of  the  act,  but  exempt  from 
premarket  notification  under  section 
510(k)  of  the  act  and  Subpart  E  of  Part 
807  of  the  regulations.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration  and  listing  by 
manufacturers  of  orthodontic  band 
pushers,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  to  conduct  necessary 
inspections.  The  agency  has  determined, 
however,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  orthodontic 
band  pushers.  The  agency  does  not  at 
this  time  anticipate  that  premarket 
approval  will  be  required  for  this  device. 
The  agency  believes  that  the  semiannual 
updating  of  device  listing  under  section 
510(j)(2)  will  provide  FDA  with  adequate 
notice  concerning  new  products  within 
this  generic  type  of  device, 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  band  pushers  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (CMP) 
regulation  published  in  the  Federal 
Register  of  July  21,  1978  (43  FR  3 1508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experiences  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
-  exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
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based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  orthodontic 
band  setters  in  the  practice  of  dentistry. 
5.  Risks  to  health:  None  identified. 


properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, - 
interested  persons  may  submit 


new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
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will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirem.ents 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Pc'nel's 
recommendation  that  manufacturers  of 
orthodontic  band  pushers  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(1]  of  the  act  (21  U.S.C.  350i(f)),  FDA 
is  proposing  that  a  manufactuier  of  this 
device  be  except,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
CMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of 
orthodontic  band  pushers  must  still  be 
required  to  comply  with  the  complaint 
file  requirements  of  §  820.298  to  ensure 
that  these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
foliowup.  The  agency  also  believes  .'hat 
nihnufacturers  of  orthodontic  band 
pushers  must  still  be  required  to  comply 
with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injuiy  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  rr.ay 
deteimine  v.-hether  ihe  eMi-mption  from 
other  sections  of  the  GMP  regulation  is 
-^stiii  appropriate. 

On  April  28,  1978,  the  agency 
leriTiip..ited  all  of  the  device 
classification  panels  and  reestatilished 
them  with  the  same  functions,  but  widi 
new  names  <ind  a  new  structure.  FDA 
pubiished  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (4:i 
FR  21G06,  21667,  and  21008)  and  May  20, 
1978  (43  FR  22072  and  2267J).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
fisrnier  name.  Further  infoici.:lion 
regarding  the  device  advisory 
committees  and  list  of  their  new  namui. 
may  be  found  in  the  preandile  to  the 
general  provisions,  published  elsinvhere 
in  this  issue  of  the  Federal  Register. 
Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (si;cs.  513, 
701(a).  .52  Stat.  1055.  50  Stat.  540-546  (21 


U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5440.  to  read  as 
follows: 

§  872.5440    Orthodontic  band  pushier. 

(a)  Idertification.  An  orthodontic 
band  pusher  is  a  bar-like  stainless  steel 
device  used  in  orthodontic  treatment  to 
apply  pressure  on  orthodontic  bands  in 
order  to  place  the  bands  on  teeth. 

(b)  Class!<''cat^on.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  part  807.  The  device  also  is 
exempt  fiom  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockvile,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  all  comments  shall  be 
submitted,  except  that  individuals  niay 
submit  single  copies  of  comments,  and 
shall  be  identifed  with  the  Hearing  Clerk 
docket  number  found  in  brackets,  in  the 
heading  of  this  document.  Received 
commer.ts  may  be  seen  in  the  above 
office  betwen  the  hours  of  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Dated;  November  19.  1980. 
WilUam  F.  Randolph, 
<4f  .'.7ij,'  Associate  Commissioner  fur 
Pci;vhi!ory  A'tairs. 

|KR  Dm.  i«)-:lti;J.W  Filt  J  12-S-SO  8,4,1  .,p\\ 
BILLING  CODE  41TP-03-M 


21  CFR  Part  872 
(Docket  No.  7SN-2955I 

Medical  Devices;  Classification  of 
Orthodontic  Bank  Setters 

agency:  F'iod  and  Drug  Adniinistratirn. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issvrng  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  band  setters  into 
class  I  (generid  controls).  FD.'\  is  also 
publishing  the  recommendation  of  the 
Dcata;  Device  Classification  Panel  th^t 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 


actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  da>  s  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  ccmments  to  the 
office  of  the  Hearing  Clerk  (HFA-305i. 
Food  and  Drug  Adrr.inistration,  Rm.  4- 
62.  .5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT! 
Cregor>  Singleion,  Bureau  of  Medical 
Devices  (HFK-4fiO),  Food  and  Drug 
.-^dmin'stiatcn.  6757  Georgia  Ave.,  Silver 
Sprir.g.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
develupm.ent  of  the  proposed  regulation. 
The  Dtntal  Device  Classification  Panel, 
and  FU,\  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  band 
setters: 

1.  identincation;  An  orthodontic  band 
setter  is  a  bar-like  device  used  in 
orthodontic  treatment  to  position 
orthodontic  bands  on  teeth. 

2.  Recommended  classification:  Class 
I  (gineral  controlsl.  The  Panel 
recommer.ds  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U  S.C. 
3G0(k)).  records  ur.d  reports 
requircnnetits  under  section  519  of  the 
act  (21  U.S.C.  Sr/Jij.  and  the  good 
manufacturing  practice  regulation  under 
section  520(fl  of  the  act  (21  U.S.C. 

3fiuj(fn 

3.  Summ.iry  of  reasons  for 
recommendation;  The  Panel 
recommends  that  orthodontic  band 
setters  be  classified  into  class  1  because 
the  Panel  believes  that  genera!  controls 
are  suffit:ient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  mater'als  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures. 
re!  iirtis  and  rcpiirts  requirements  and 
Ihe  good  manufactU'ing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risk  to 
health  when  used  in  a  norma!  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
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ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
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section  520(f)  of  the  act  (21  U.S.C. 
360j(l1). 

3.  Sum.mary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  metal 


good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
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based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  orthodontic 
band  setters  in  the  practice  of  dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  band  setters  be  classified 
into  class  I  (general  controls].  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  band  setters  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k]),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  under  section  510(a) 
through  (j)  of  the  act,  but  exempt  from 
premarket  notification  under  section 
510(k)  of  the  act  and  Subpart  E  of  Part 
807  of  the  regulations.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  publij  health.  In  the 
case  of  registration  and  listing  by 
m.anufacturers  of  orthodontic  band 
setters,  the  agency  cannot  m.ake  the 
required  findings.  To  protect  the  pubHc 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  to  conduct  necessary 
inspections.  The  agency  has  determined. 
however,  that  it  is  not  necessary  fur  the 
prelection  of  the  public  health  th.it  FDA 
receive  premarket  notification 
submissions  concerning  orth.jJon'ic 
band  setters.  The  agency  does  not  at 
this  time  anticipate  that  premarket 
approval  will  be  required  for  this  device. 
The  agency  believes  that  thr-  semiannual 
updating  of  device  listing  under  section 
510(j)(-)  will  provide  FDA  vvi'h  adequate 
notice  concerning  neA  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Fanei's 
recommendation  that  manufacturers  of 
orthodontic  band  setters  be  exempt  from 
records  and  reports  regulations  undsir 
section  519  of  the  act  (:i  U  S.C.  3601). 
The  records  and  reports  reqi  irrm.'nts  in 
several  of  FDA's  present  dexici- 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  i".  the 
device  good  manufacturing  practice 
(CMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 197.3  (43  FR 
31508).  In  the  future,  FD.^  will  publish 
other  regulations  under  section  513. 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  a'c 
issued,  FDA  believes  that  it  cannot 


properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements,- 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  CMP  regulation.  The  exemption 
Vvil!  not  extend  to  two  device  GMP 
requirems.nts.  §  820.J30  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820  198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  band  setters  be  exempt  from 
the  device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(fj  of 
the  act  (21  U.S.C.  360j(f]).  FDA  is 
proposing  that  a  manuf.ictu.~er  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requiremenls  in  the 
GMP  regulation  except  §  820.1.S0  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files.  Bdsed  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experipnce  with  the  device,  the 
agency  has  determined  that  apphcaf'on 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  dev:;:e.  The  agency  believes, 
however,  that  mani/iaclurers  of 
orthodontic  band  setters  must  still  be 
required  to  comply  with  the  complaint 
file  requirements  of  §  820.13r'  [o  ensure 
that  these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
follov.cp.  The  agen-.y  also  believes  that 
m.anufucturers  of  orthodontic  band 
setters  must  still  be  required  !.o  comply 
v\ilh  the  gene.-al  requirerr.ents 
concerning  records  in  §  820.180  to 
ensuie  that  FDA  has  access  to 
compl.'i'nt  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  fiom 
other  sections  of  the  GMP  regulation  is 
siii!  appropi-iatc. 

On  April  28, 19"8,  the  agency 
terminated  all  of  the  device 
classification  panels  and  rtestabiished 
them  with  the  same  functions,  but  with 


new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  nam.es 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5450,  to  read  as 
follows: 

§  872.5450    Orthodontic  band  setter. 

(a)  Identification,  an  orthodontic  band 
setter  is  a  bar-like  device  used  in 
orthodontic  treatment  to  position 
orthodontic  bands  on  teeth. 

(b)  Classification.  Class  I  (genera! 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  320,  with  the 
exception  of  §  820.180,  wiih  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respsct  to 
complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5C00  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comm.ents  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  headuig 
of  this  document.  Recei\od  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19.  1980. 
Williarn  F.  Randolph, 

Acting  AssocicU:  Commisiione'  jar 
Resflutcry  Affairs. 

\VK  Dui.  80-39934  FilcH  l?-29-8C  8  4.'^  am) 
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action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administafion  (FDA)  is  issuing  for 
public  comment  a  proposed  nrgulation 


section  ,520(f)  of  the  act  (21  U.S.C. 

3001(0). 

3.  Summary  of  reasons  for 
recommendation.  The  Panel 
recommends  that  orthodontic  plastic 
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good  m.anufacfuring  practice  regulation 
under  section  520(f)  of  the  act. 
On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablish!  i 
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action:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  metal  brackets 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
perfor.Tiance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FD.\  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Am.endments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
'  in  the  Federal  Register. 

ADDRESS:  Written  comments  to  th.e 
office  of  the  Hearing  Clerk  (HF.A-305), 
Food  and  Drug  .''\dministration,  Rm.  4- 
62,  3600  Fishers  Lane,  Rockville.  MD 
20357. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460],  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Pane!  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  tlie 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  thi 
classification  of  orthodontic  m.etal 
brackets: 

1.  Identification:  An  orthodontic  metal 
bracket  is  a  metal  device  that  is  welded 
to  an  orthodontic  band  or  bonded  to  a 
tooth  and  that  applies  pressure  from 
flexible  orthodontic  wire  to  the  tooth  in 
order  to  alter  the  position  of  the  tooth. 

2.  Recom.mended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
D-  .;g,  and  Cosmetic  Act  (21  U.S:C. 
3b0(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 


section  520(f)  of  the  act  (21  U.S.C. 
360j(i1). 

3.  Sum.mary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  metal 
brackets  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistrv'  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  knov.m  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  orthodontic 
nietai  brackets  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  .N'one  identified. 

Proposed  ClassiHcation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  metal  brackets  be  classified 
into  class  II  (performance  standards). 
The  properties  of  the  materials  used  to 
form  orthodontic  metal  brackets  depend 
upon  the  proper  composition  of  these 
materials.  Moreover,  orthodcmtic  metal 
brackets  directly  contact  oral  tissue. 
Altering  the  com.position  of  the 
materials  used  in  the  device  or 
contamination  of  the  miuterials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  thai  a  performance  standard  is 
necessa.'-y  for  this  device  because 
gene;al  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A.  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  thai 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  orthodontic  metal  brackets  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recomm.endation  thai 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 


good  m.anufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  v.'iih  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  2166B.  21667.  and  21678)  and  May  26, 
1978  (43  FR  22G72  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  nam.e.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
m.ay  be  found  in  the  preamble  to  the 
genera!  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371  (al))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5460,  to  read  as 
follows- 

§  872.5460    Orhrodontic  metal  bracket. 

(a)  Idntiification.  An  orthodontic 
metal  bracket  is  a  metal  device  that  is 
welded  to  an  orthodontic  band  or 
bonded  to  a  tooth  and  that  applies 
pressure  from  a  flexible  orthodontic 
wire  to  the  tooth  in  order  to  alter  the 
position  of  the  tooth. 

(b)  C'assification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
.March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.  Monday  through 
Friday. 

Dated:  .November  19.  1980. 
William  F.  Randolph, 

Ac.!;::^:;  Assoc-.ate  Commissioner  for 
Re:^i:latory  .4  Hairs. 
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action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  bracket  aligners 


aligners  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 


notice  concerning  new  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  bracket  aligners  be  exempt 
from  records  and  reoorts  reeulations 
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action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administation  (FDA)  is  issuing  for 
public  comment  a  proposed  nrguldtion 
classifying  orthodontic  p):is!ii:  brackets 
into  class  II  (perforTnance  stand;rds). 
FD.'\  is  also  publishing  the 
recommendation  of  the  DenUil  Device 
ClabSification  Pane!  that  the  t'evice  be 
classified  into  cl.:3s  I  (genera!  cuntiols). 
The  effect  of  classify  ng  a  device  ;;i!o 
class  II  is  to  provide  .*"or  the  future 
development  of  one  or  more 
pBrformfince  s;and.:rd*  to  assive  the 
sdfef\  and  cfrectlveross  of  i^".  fi''. ice. 
The  effect  of  clfl'^si:;.  ing  a  dt".  irt.  into 
class  I  is  to  requir-e  that  the  device  meet 
onh,  the  gener-il  controls  ,i:?pl!f  able  to 
all  devices.  After  considering  public 
camRif-nts,  FDA  v.ill  i.'iK-.ia  a  final 
regulation  classifyirg  the  device.  These 
actions  are  being  taken  nnde;  ihe 
Medical  Device  AmJiidrnen's  of  1973. 

D.4TES:  Comments  by  March  2.  Ififti. 
FDA  propcies  that  the  final  i.  jzilation 
bssed  on  this  proposal  become  effiictive 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  VVritlen  c<7n-,.aenls  to  the 
office  of  the  Hearing  Clerk  (HFA-30.5). 
Food  and  Drug  Administration.  Rrn.  4- 
62,  5600  Fishers  Lane.  Rockv.llc.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greoory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460)  Food  and  Dnig 
Administration,  8757  Georgia  Ave  , 
Silver  Spring,  MD  20910.  301-127-7336. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  In's  iss>!e  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regalation. 
The  Dental  Device  Ciassif!cati-..>n  Panel, 
an  FDA  advisory  comniitlee  made  the 
following  recommenri.itiun  regarding  the 
classification  of  orthodontic  plastic 
bracket^: 

1.  Identification:  An  orthodontic 
plasti'.  hr-^jke!  !s  a  plastic  device  that  is 
bonded  to  a  tooth  r:;;]  that  appl;.js 
pressure  from  a  flexiijie  orthod-intic 
wire  to  the  tooth  in  order  to  .litiir  (he 
position  of  the  toe  in. 

2.  Rec.ommended  cJ.is.sification:  Class 
1  (geneial  control-).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  njiifi'-atinr.  procedures 
vmder  section  510(^1  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S  C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  praciice  regrlaiion  under 


section  520(f]  of  the  act  (21  U.S.C. 
360i(f]). 

3.  Summary  of  reasons  for 
recommendation.  The  Panel 
recommends  that  orthodontic  plastic 
brackets  be  classified  in'.o  class  I 
because  the  Pane!  btliev  s  'hat  generii! 
controls  are  sufficien*  to  p:G\:de 
reasonable  asscrante  of  the  sa.*'ety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  denlistp.  for  nicny 
years.  Th.e  niateric-Is  used  in  the  device 
that  con'.:.ct  the  body  h.rvt  knov.n  and 
acceptal^le  propertie.s.  Ti;?  Panel 
belii^ves  that  manufacturers  of  this 
device  should  not  be  reciui'-eJ  to  comply 
with  prem  .-kef  iiotification  piGcedurc-?. 
records  bhd  reports  requirt-mrnts.  and 
the  good  ;n;inafdcturing  practice 
regulation  because  this  is  a  dc\ice  that 
presents  no  u.ndue  risks  to  h.^filth  when 
used  in  a  n  )nnal  in-inner  and  for  thr 
purpose  recommended. 

4.  Sunir-!ary  of  data  on  whiCh  the 
recommendation  is  based:  TT.e  Panel 
based  its  recommendatirn  on  the  Panel 
members  personal  knowledge  of  and 
clinical  experience  with,  orthodontic 
plastic  bracke's  in  the  practice  of 
dentistry 

5.  RisV,s  to  health:  Non-:'  identified. 

Propostid  ClassifiGalicn 

FDi\  d'sag  ees  with  the  Pane! 
recommen.'ation  and  if-  proposing  that 
orthodont-c  plastic  brackt^s  be 
classified  inio  class  II  (pcrfomance 
standards).  The  prnperlies  of  the 
m.iiterials  i^sed  to  form  orthodontic 
plastic  bra'^kets  depend  upon  the  proper 
composition  of  these  materials. 
Moieover.  orthodontic  plastic  brackets 
directly  contact  oral  tissiie.  Altering  the 
composition  of  the  materials  nsrd  in  the 
de\  ice  or  con'an.ination  of  t!;e  materia's 
with  other  substances  may  ra  jse 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  be'iie\es  that  a  perfo-m/ince 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
prcbcnted  by  the  device.  .A  pc-rfon-r.-mce 
standard  would  provide  rr:<e-onab!e 
assurance  of  the  safety  and 
eff«;clivene&s  of  the  device.  The  'igency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  fo:  this  de^  ice. 

Because  the  agency  has  rir  termired 
that  c-tbodonlic  plastic  brackets  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  leqaired  to 
publish  a  regulation  adopting  or 
rejecting  the  Pane!  recun'^mendation  tliai 
this  dP".  ice  be  exempt  from  the 
premarket  notification  procedures  under 
section  51!3(k),  the  records  and  reports 
requirements  under  section  519,  and  the 


good  m.anufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestabhsht  > 
them  with  the  same  functions,  but  v.)\h 
new  names  and  a  new  structure  FD.A 
published  noticf  s  of  these  changes  r 
the  Federal  Re-ister  of  May  19,  l^'c  14.1 
FR  21666.  21667,  ^nd  216o3)  ana  \i.-.\  '-(:. 
197b  (43  FR  2Z;-."2  and  22G73)  Th;.s 
proposed  clas'^if'/catlon  regwlaiion 
identifies  each  d.-\  ice  pav.c':  Ly  ii'ie 
former  name.  F,:r;her  infur.T-ifcUon 
regarding  the  d.  .  .c'  advisory 
ci)mn-.itler-s  and  list  of  their  nev*  n;i""es 
may  be  foimd  ;;i  Th;  preaml'ie  lo  the 
general  provisi.jns  i-ablish-d  el=;ev  h:'re 
in  this  issue  oi  l/'e  Federal  Register. 

Therc:foie,  under  the  Federal  Food. 
Dr^;-^.  and  Cosiae.ic  Act  (sees.  513, 
7Cl{a).  r>2  Stat  l.;::5,  90  Stat.  .540-34;   ii) 
U.S.C.  3iy3c,  3"iia)!J  a:id  -jnder  authority 
delegated  fo  h;i;i  i21  CFR  5.1).  the 
Con-irnission.ir  of  Food  and  Drugs 
proposes  to  anend  Part  872  in  Suhp.-.M  F 
by  adding  nev;  i;  a"2.5170.  In  rer.d  a- 
fo!l;>;.s: 

S  87?.5470    Ottl.c.dcniic  plastic  bracket. 

(.;)  IdeniificcUon.  An  orthc.dorijc 
plastic  bracket  is  a  plastic  device  \V.i\  i.-. 
bonded  to  a  lo.iih  ;!nd  that  applies 
pressure  fror,;  a  th;.\ibic  orthodontic 
wire  to  the  tooih  in  o-dci  lo  i>Vt<:j  th^- 
pjsiliun  of  the  tooth. 

(b)  Ciassifjc.riiar,.  Class  II 
(perfoimance  s'.:ndards). 

Interested  persons  may.  nn  cr  before 
.March  2.  1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Dr-jg 
Administration.  Rm.  4-62.  5H0G  Fishc's 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  p'oposal  Fcur 
copies  of  any  comments  are  to  be 
s'lbmitted,  except  that  individuals  ru:y 
submit  one  copy.  Commenis  aie  Jo  bt- 
idenlified  with  the  Hearing  Clerk  dcrket 
number  found  m  brackets  in  the  heading 
of  this  document.  Received  commeriis 
may  be  seen  in  the  above  office  betv. een 
9  a..m.  and  4  p.m..  Monday  thro;;,:;h 
Friday. 

D.itod  .Wr.cmbiT  19.  If  30 
VVilliam  F.  Randolph, 
Acting  Asfiocicite  Commissioner  foi 
Rt^guhto.-y  Affairs. 

IhH  n.i.;  i«>  J<W.;(;  Kf'iM!  U-2»-!1i),  8:45  <t4J 
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complaint  file  requirements  of  §  820.198 
to  ensure  that  these  manufacturers  have 
adequate  systems  for  complaint 
investigation  and  followup.  The  agency 
also  believes  that  manufacturers  of 


Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
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ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  bracket  aligners 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
la.  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
Office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Stiver  Spring,  MD  20910.  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  bracket 
aligners: 

1.  Identification:  An  orthodontic 
bracket  aligner  is  a  plier-like  device 
used  to  align  brackets  on  orthodontic 
bands  that  are  affixed  to  the  teeth.  To 
align  the  brackets,  the  gauge  on  the 
device  is  set  to  the  desired  height  and 
the  stop  of  the  device  is  placed  against 
the  bottom  edge  of  the  tooth. 

2.  Recommended  classification:  Class 
I  [general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C,  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  bracket 


aligners  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
record  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  orthodontic 
bracket  aligners  in  the  practice  of 
dentistry. 

5  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  bracket  aligners  be 
classified  into  class  I  (general  controls). 
The  agency  believes  that  general 
controls  are  sufficient  to  control  the 
risks  to  health  presented  by  the  device. 

In  response  to  the  Panel's 
recomm.endation  that  manufacturers  of 
orthodontic  bracket  aligners  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
360ikj].  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  under  section  510  (a) 
through  (j)  of  the  act,  but  exempt  from 
premarket  notification  under  section 
SlOfk)  of  the  act  and  Subpart  E  of  Part 
807  of  the  regulations.  Under  section 
510(g)(4j  of  the  act.  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  net  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration  and  listing  by 
manufacturers  of  orthodontic  bracket 
aligners,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  to  conduct  necessary 
inspections.  The  agency  has  determined, 
however,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  orthodontic 
bracket  aligners.  The  agency  does  not  at 
this  time  anticipate  that  premarket 
approval  will  be  required  for  this  device. 
The  agency  believes  that  the  semiannual 
updating  of  device  listing  under  section 
510(i)(2)  will  provide  FDA  with  adequate 


notice  concerning  new  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  bracket  aligners  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21. 1978  (43  FR  31508).  In 
the  future.  FDA  will  publish  other 
regulations  under  section  519.  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptioiisifrom  them.  In  the  future, 
whenever  the  agency  proposed  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  com.ments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  bracket  aligners  be  exempt 
from  the  dev  ice  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(f)  of  the  act  (21  U.S.C.  360j(f)).  FDA 
is  proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180).  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§  §  820.180  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of 
orthodontic  bracket  aligners  must  still 
be  required  lo  comply  with  the 
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other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 


submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 


'i"he  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  extraoral  orthodontic 
headgear: 
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complaint  file  requirements  of  §  820.198 
to  ensure  that  these  manufacturers  have 
adequate  systems  for  complaint 
investigation  and  followup.  The  agency 
also  believes  that  manufacturers  of 
orthodontic  bracket  aligners  must  still 
be  required  to  comply  with  the  general 
requirements  concerning  records  in 
§  820.180  to  ensure  that  FDA  has  access 
to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  action  are  adequte,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  VD.\ 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  panel  by  the  former 
name.  Further  information  regarding  the 
device  advisory  committees  and  list  of 
their  new  names  may  be  found  in  the 
preamble  to  the  general  provision.s. 
published  elswhere  in  this  issue  of  the 
Federal  Register. 

Therefor-?,  undei  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Slat.  1055,  90  Slat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.54.'>0,  to  read  as 
follows: 

§  872.5480    Orthodontic  Bracket  Aligner. 

(a)  Identification.  An  orthodontic 
bracket  aligner  is  a  plier-like  device 
used  to  align  brackets  on  orthodontic 
bands  that  are  affixed  to  the  teeth.  To 
align  the  brackets,  the  guage  on  the 
device  is  set  to  the  desired  height  and 
the  stop  of  the  device  is  placed  against 
the  bottom  edge  of  the  tooth. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 


Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  Novomber  19.  1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 

Rcgu!i:tory  .Affairs. 

|KR  D.)c,  80-.39937  Filed  12-29-HO-  8:-)ft  .jm| 
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i  Docket  No.  78N-29591 

Medical  Devices;  Classification  of 
Orthodontic  Wire  Clamps 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  reguiation 
classifying  orthodontic  wire  clamps  into 
class  II  (perfonnance  standards).  FDA  is 
also  publishing  the  recom.'nend;i!ion  of 
the  Dental  Device  Classification  Pane) 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  on.'y  the  genera!  conlrols 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  aie  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2,  1981, 
FDA  proposes  that  the  final  r-'gulation 
based  on  this  proposal  bf-come  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal' Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  wire 
clamps: 

1.  Identification:  An  orthodontic  wire 
clamp  is  a  device  that  is  attached  to  the 
arch  wire  to  prevent  movement  of  the 
arch  wire. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  wire 
clamps  be  classified  into  cJass  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many  . 
years.  The  materials  used  in  the  de\  ice 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regtilation  because  this  is  a  simple 
device  that  piesents  no  undue  risks  to 
health  v/hen  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  orthodontic 
wire  clamps  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  thai 
orthodontic  wire  clamps  be  classified 
into  class  II  (performance  standards). 
The  properties  of  the  materials  used  to 
form  orthodontic  wire  clamps  depend 
upon  the  proper  composition  of  these 
materials.  Moreover,  orthodontic  wire 
clamps  directly  contact  oral  tissue. 
Altering  the  composition  of  the 
materials  used  in  the  device  or 
contamination  of  the  materials  with 
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materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 


Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 


Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
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other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  th.it 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  orthodotic  wire  clamps  should  be 
classified  into  class  II  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  Mav  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
idntifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-.546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5490,  to  re.id  as 
follows; 

§  872.5490    Orthodontic  wire  clamp. 

(a)  Identification.  An  orthodontic  wire 
clamp  is  a  device  that  is  attached  to  the 
arch  wire  to  prevent  movement  of  the 
arch  wire  when  placed  in  a  tube  on  an 
orthodontic  band. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 


submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Diited:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Due  8.'>-39<>.1B  filed  12-29-80,  8  4S  jml 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2960] 

Medical  Devices;  Classification  of 
Extraoral  Orthodontic  Headgear 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  extraoral  orlhodonUc 
headj,eai  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that,  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
pcrform.ance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
fall  devices.  After  considering  public 
comments  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
uctions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
X)  days  after  the  date  of  its  publication 
m  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm,  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20B57. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cregorv  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of  ' 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 


The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  extraoral  orthodontic 
headgear: 

1.  Identification:  An  extraoral 
orthodontic  headgear  is  a  device  that  is 
used,  in  conjunction  with  an  orthodontic 
appliance,  to  exert  pressure  on  the  teeth 
from  outside  the  mouth.  The  headgear 
has  a  strap  that  wraps  around  the 
patient's  neck  or  head  and  an  inner  bow 
portion  that  is  fastened  to  the 
orthodontic  appliance  in  the  patient's 
mouth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k]),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 
360i(f)). 

3.  Summary  of  reasons  for 
recom.mendation:  The  Panel 
recommends  that  extraoral  orthodontic 
headgears  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  may 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recor-.mendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  extraoral 
orthodontic  headgear  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
extraoral  orthodontic  headgear  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  extraoral 
orthodontic  headgear  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  extraoral  orthodontic 
headgear  directly  contact  oral  tissue. 
Altering  the  composition  of  the 
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(performance  standards).  The  properties 
of  the  materials  used  to  form  preformed 
orthodontic  space  maintainers  depend 
upon  the  proper  composition  of  these 
materials.  Moreover,  preformed 
ortliodontic  space  maintainers  directly 


the  orthodontic  bands  affixed  to  the 
teeth  adjacent  to  the  space,  preventing 
movement  of  the  adjacent  teeth  into  the 
empty  space. 

(b)  Classification.  Class  II 
(performance  standards). 


Administration.  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 
A  proposal  elsewhere  in  this  issue  of 
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materials  used  in  the  device  or 
contamination  of  the  materials  with 
other  substances  may  cause  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  extraoral  orthodontic  headgear 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510{k],  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f]  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673J.  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
gnneral  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  ar.('  Cosmetic  Act  (sees.  513, 
701  (a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  3G0c,  371(a];)  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5500,  to  read  as 
follows: 

§  872.5500    Extraoral  orthodontic 
headgear. 

(a)  lde:':!:'".ca!ion.  An  extraoral 
orthodontic  headgear  is  a  device  that  is 
used,  in  conjunction  with  an  orthodontic 
appliance,  to  exert  piessure  on  the  ti^.'th 
from  outside  the  mouth.  The  headgivir 
has  a  strap  that  wraps  arotuui  the 
patient's  neck  or  head  and  an  inner  bow 
portion  that  is  fastened  to  the 
orthodontic  applicance  in  the  patient's 
mouth. 

(b)  Classification.  Class  II 
(performance  standards). 


Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Recei\  ed  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  19(30. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Rffgulotory  Affairs. 

{VR  Dor.   80-.IPH:i9  Filed  12-29-80;  8:4,')  am) 
BILLING  CODE  «110-fl3-M 


21  CFR  Part  872 
[Docket  No.  78N-2961 1 

Medical  Devices;  Classification  of 
Preformed  Orthodontic  Space 
Maintainers 

AGENCY:  Food  and  Drug  -\dministration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is. issuing  fo.- 
public  comm.ent  a  proposed  regulation 
classifying  preformed  orthodontic  space 
maintainers  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
peiformance  standards  to  assure  the 
s;ifcty  and  effectiveness  of  the  device. 
The  effect  of  classi.fying  a  de\ice  into 
class  I  is  to  rpquue  that  the  device  meet 
only  the  general  controls  applicable  to 
all  de\ices.  After  considering  public 
com.nir^r.;.^,  FDA  will  issue  a  final 
regulation  classifying  the  device.  Th'-^se 
actions  ate  being  taki.'n  !:nder  the 
Mf.'dical  Device  Amendnienis  of  1976. 
DATiES:  Comm(n!3.by  March  2. 1981. 
FDA  proposes  th.Tt  the  final  regulation 
b.ised  on  this  prnpos;j]  becom.e  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  VVri'icn  comments  to  tlie 
office  of  the  Hearing  Clt'ik  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville,  MD 
2085:^. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 


Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536, 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed  orthodontic 
space  maintainers: 

1.  Identification:  A  preformed 
orthodontic  space  maintainer  is  a  metal 
device  that  is  used  to  preserve  the  space 
between  teeth.  The  device  is  welded  to 
the  orthodontic  bands  affixed  to  the 
teeth  adjacent  to  the  space,  preventing 
movement  of  the  adjacent  teeth  into  the 
empty  space. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  orthodontic 
space  maintainers  be  classified  into 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  prem^arket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
reguUition  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  reco.mmcnded. 

4.  Sum.mary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
bused  its  recommendation  on  the  Panel 
member's  personal  knowledge  of,  and 
clinical  experience  with,  preformed 
oithodontic  space  maintainers  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  orthodontic  space 
maintainers  be  classified  into  class  II 
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section  510(k)  of  the  act  (21  U.S.C.  360 
(k)).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premaket  notification 

iinHor  oprtinn  ."ilflfal  thrnnoh  fkl  of  the 


regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 


21  CFR  Part  872 

[Docket  No.  78N-3025] 

Medical  Devices;  Classification  of 
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(performance  standards).  The  properties 
of  the  materials  used  to  form  preformed 
orthodontic  space  maintainers  depend 
upon  the  proper  composition  of  these 
materials.  Moreover,  preformed 
orthodontic  space  maintainers  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  urmecessarily  at  ri.sk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  preformed  orthodontic  space 
maintainers  should  be  classified  into 
class  II  rather  than  class  I,  the  agency  is 
not  required  to  publish  a  regulation 
adopting  or  rejecting  the  Panel 
recommendation  that  this  device  be 
e.>>empt  from  the  premarket  notification 
procedures  under  section  510(k).  the 
records  and  reports  requirements  under 
section  519,  and  the  good  m.anufacturing 
practice  regulation  under  section  520(f) 
of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  19~3  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  pane!  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  n-imes 
may  be  found  in  the  preamble  lu  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  3n(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1],  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5510.  to  re.id  as 
follows: 

§  872.5510    Preformed  orttiodontic  space 
maintainer. 

(a)  Identification.  A  preformed 
orthodontic  space  maintainer  is  a  metal 
device  that  is  used  to  preserve  the  space 
between  teeth.  The  device  is  welded  to 


the  orthodontic  bands  affixed  to  the 
teeth  adjacent  to  the  space,  preventing 
mo\  ement  of  the  adjacent  teeth  into  the 
empty  space. 

(b)  Classification.  Class  I! 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  com.ments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19.  1980. 
William  F.  Randolph, 
Acting  .'Associate  Commissioner  for 
Regulatory  .Affairs. 

|1R  Doc  80-3S940  Filed  12-23-011  8  45  «ai| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
(Docket  No.  78N-2962) 

Medical  Devices;  Classification  of 
Orthodontic  Pliers 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FD.\)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  pliers  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recomm.endation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  1 
is  to  require  that  the  device  m.eet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FD.'\  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976.  • 
DATES:  Comments  liv  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  R.m.  4- 
fi2,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-160),  Food  and  Drug 


Administ-f-ation,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommiendation  regarding  the 
classification  of  orthodontic  pliers: 

1.  Identification;  Orthodontic  pliers 
are  a  device  used  to  shape  and  to  adjust 
wires  and  bands  used  in  orthodontic 
treatment. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  prem.arket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520{fl  of  the  act  (21  U.S.C. 

3C0j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recomim.ends  that  orthodontic  pliers  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  sim.ple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  orthodontic 
pliers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  pliers  be  classified  into 
cltlss  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  this  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  pliers  be  exempt  from 
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into  a  final  position  or  to  maintain  the 
teeth  in  their  corrected  position. 

2.  Recommended  classification;  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 


there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
ihHt  nreformed  tooth  nositioners  should 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated  November  19.  1980. 
William  F.  Randolph. 
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section  510(k)  of  the  act  (21  U.S.C.  360 
(k)).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premaket  notification 
under  section  510(a)  through  (k)  of  the 
act.  Under  section  510(g)(4)  of  the  act, 
the  agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification 
manufacturers  of  orthodontic  pliers,  the 
agency  cannot  make  the  required 
findings.  To  protect  the  public  health, 
the  agency  needs  to  be  able  to  identify 
the  firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notification  from 
manufactuers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  pliers  be  exempt  from 
records  and  reports  regulations  under 
section  59  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extL-nsive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practire 
(GMP)  regulation,  published  in  fhc- 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  chsssification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  cf  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements;  §  820.180  (21  CFR  8:o.l80), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  pliers  be  exempt  from  tlie 
good  manufacturing  practice  (GMP) 


regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)).  The  agency  beHeves 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 
and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of 
orthodontic  pliers  having  defects  that 
could  harm  users. 

On  April  28, 1973,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  216G6,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  pane!  by  the 
former  name.  Further  information 
regarding  the  de\'ice  advisory 
committees  and  list  cf  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a],  52  Stat.  1055,  90  stat.  540-546  (21 
U.S.C.  360c,  371  (a)l)  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5520,to  lead  as 
follows: 

§  872.5520    Orthodontic  pifers. 

(a)  Identification.  Orthodontic  pliers 
are  a  device  used  to  shape  and  to  adjust 
wires  and  bands  used  in  orthodontic 
treatment. 

(b)  Classification.  Class  1  (general 
controls). 

Interested  persons  mav.  en  or  before 
March  2,  1981  subn-.it  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  vrilten 
comments  regarding  this  proposal,  Four 
copies  of  any  comrr.ents  are  to  be 
submitted,  except  that  indixid^ials  may 
submit  one  cop>.  Comnients  are  to  be 
identified  with  the  Hearing  Clerk  deckel 
number  found  ir  brackets  in  the  heading 
of  this  document.  Received  ccxments 
nuy  be  seen  in  the  fibove  office  heivseen 
9  a.m.  and  4  p.m.  Monday  through 
Friday. 

Dated:  November  19.  S960. 
Williarn  F.  Randolph, 
Acting  Associate  Commissioner  for 

Regniciory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-3025] 

Medical  Devices;  Classification  of 
Preformed  Tooth  Positioners 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  tooth  positioners 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls) 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  mec. 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regularioii 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm,  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^eO),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910.  301-427-7536, 
SUPPLEMENTARY  INFORMATtONi: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  iss.ie  of 
the  Federal  Register  provi  Jes 
background  information  concerning  if.e 
development  of  the  proposed  reg'j'a'ior. 
The  Denial  Device  Classificatior'.  Pane! 
an  FD.A  advisory  committee  made  the 
following  recommendatioi';  regardir.g  the 
classification  of  preformed  tcoth 
positioners: 

1.  Identification;  A  prefonr .  d  tooth 
positioner  is  a  plastic  device  used  to 
prevent  a  patient's  teeth  frcm  shifti.ng 
position  or  to  move  teeth  to  a  final 
position  after  orthodontic  appliances 
(braces)  have  been  removed.  The  device 
is  an  impression  of  a  perfested  bite.  The 
patient  bites  down  on  the  device  for 
several  hours  a  day  to  force  the  teeth 
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classification  of  orthodontic  exp.insion 
screw  retainers: 

1.  Identification:  An  orthodontic 
expansion  screw  retainer  is  a  device 
used  to  exert  pressure  on  the  teeth 


agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 


submitted,  except  that  individuals  r.^ay 
8ubm.it  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  commer.'.s 
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into  a  final  position  or  to  maintain  the 
teeth  in  their  corrected  position. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k])  and  the  good  manufacturing 
practice  regulation  under  section  520(f) 
of  the  act  (21  U.S.C.  300j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  tooth 
positioners  be  classified  into  class  i 
because  the  Panel  believes  that  genera! 
controls  are  sufficient  to  ensure  the 
safety  and  effectiveness  of  the  device. 
This  device  has  been  used  in  dentistry 
for  many  years.  The  materials  ubcd  in 
the  device  that  contact  the  body  have 
known  and  acceptable  properties.  The 
Panel  believes  ttiat  manufacturers  of 
this  device  should  not  be  required  to 
comply  with  premarket  notification 
procedures  and  the  good  manufacturing 
practice  regulation  because  it  is  n  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purposes  recommendfsi. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
micmbers'  personal  knowledge  nf,  and 
clinical  experience  with,  preformed 
tooth  positioners  in  the  prni  lice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  l\'nel 
recommendation  and  is  proposing  that 
preformed  tooth  positioners  be 
classified  into  class  II  (pcformance 
standards).  Preformed  tooth  positioners 
are  composed  of  materials  with  certain 
properties,  properties  that  depend  upon 
the  correct  compostion  of  these 
materials.  Moreover,  preformed  tooth 
positioners  directly  contact  oral  tis.sue. 
Altering  the  com.positior.  of  the 
materials  used  in  the  de\ice  or 
contaminating  the  materials  with  other 
substances  may  cause  adverse  tissue 
reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  Performance 
standards  are  necessary  to  assure  that 
tlie  materials  in  the  device  are  nontoxic 
and  of  adequate  strength  to  prevent 
movement  of  teeth  and  to  assure  that 
the  device  fits  properly.  The  agency 
believes  that  a  performance  st;indard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believrs  that 


there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Because  the  agency  has  determined 
that  preformed  tooth  positioners  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act. 

On  April  28, 1978.  the  agency 
terminated  ail  of  the  device 
cl.^ssificatioa  panels  and  reestablished 
them  with  the  sam.e  functions,  but  with 
new  names  and  as  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  19"8  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
idi'ntifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  tlieir  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drus.  and  Cosmetic  .Act  (sees.  513, 
701(a),  52  Slat.  1055,  90  Slat.  540-546  (21 
U.S.C.  360.-.,  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  am.end  Part  872  in  Subpart  F 
by  adding  new  §  872.5575.  to  read  as 
follows: 

§  872.5575     Preformed  tooth  positioner. 

(a)  Identification.  A  preform.ed  tooth 
positioner  is  a  plastic  device  used  to 
prevent  a  patient's  teeth  from  shifting 
position  or  to  m.ove  teeth  to  a  fi:ial 
position  after  orthodontic  appliances 
(briices)  have  been  .'•emoved.  The  device 
in  an  impression  of  a  perfected  bite.  The 
patient  bites  down  on  the  device  for 
several  hours  a  day  to  force  the  teeth 
into  a  final  position  or  to  m.aintain  the 
teeth  in  their  corrected  position. 

(b)  C/o.'Ji;?.'.  ction.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
Mai  ch  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305].  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fisheis 
Lane,  Rockviile,  MD  20857,  wrilten 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
subn;ittcd,  except  that  individuals  .may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  commsents 
mav  be  seen  in  the  above  office  between 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated  November  19.  1980. 
William  F.  Randolph. 

Ac!':i^  A.isociate  Coniimssioner fvr 
R^iiulctury  Affairs. 

\\-V.  Ul(    hi'.  :'*-i:  t-iid  i;-:<»-R.''  B  45  ;im| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2963] 

Medical  Devices;  Classification  of 
Orthodontic  Expansion  Screw 
Retainers 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA]  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  expansion  screw 
retainers  into  class  II  (performance 
standards)  FDA  is  also  publishing  the 
recommendation  cf  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifyi.ng  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  Hnal  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Am.endments 
of  1976. 

DATES:  Com..'nenls  by  March  Z,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  afier  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Writtin  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  .Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockviile.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devkes  (HrK-48C).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910.  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recom.mendation  regarding  the 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  springs: 
1.  Identification:  An  orthodontic  wire 


because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 


may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 

Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph 

Anlnc  Assor.intf  Cn.^inn'.'s.^ionfr  for 


86102 
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classification  of  orthodontic  exp.insion 
screw  retainers: 

1.  Identification:  An  orthodontic 
expansion  screw  retainer  is  a  device 
used  to  exert  pressure  on  the  teelh 
during  orthodontic  treatment.  The 
retainer  has  an  adjustable  screw  'h.it. 
when  turned,  expands  tho  device 
laterally  and.  thereby,  enlarges  an  area 
of  the  oral  cavity,  such  as  the  palae. 

2.  Recommended  clussification:  Class 
1  (general  controls).  The  Panel 
recommends  that  orthodontic  e.\pa:',sion 
screw  retainers  be  exempt  from 
prcmarket  notificaticn  under  section 
510(k)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  360(k)),  records 
and  reports  requirements  under  .section 
519  of  the  act  (21  U.S.C.  360i).  an  J  good 
manufacturing  practice  regulation  unJer 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

(3)  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  expansion 
screw  retainers  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safe'y  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manuf.icturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  P.inel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  orthodontic 
expansion  screw  retainers  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  N\^ne  identified. 

Proposed  Classification 

FD-i^  dis.'.grees  with  the  Panel 
recommendation  and  is  proposing  (hat 
orthodontic  expansion  screw  re!.:iners 
be  classified  into  class  II  (perfoimance 
standards).  The  properties  of  the 
materials  used  to  form  orthodontic 
expansion  screw  retainers  depend  upon 
the  proper  composition  of  ihi'se 
materials.  Moreover,  orthodontic 
expansion  screw  reiainf  is  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  pl.icing 
the  patient  unnecessarily  a!  risk  The 


agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  suffiiient 
informati-Dn  to  eslahliih  a  performance 
standard  for  this  dc\ice.  Beca.'se  the 
agency  hcs  determined  thai  orlhodontic 
expansion  screiv  retainers  should  be 
classified  into  cl.iss  I!  raiher  than  class 
i,  the  Ggency  is  not  required  to  publu  h  a 
regulation  adopting  or  rejecting  the 
Panel  r^commendatior.  that  this  device 
be  exempt  from  the  prem.-irkel 
nctificaticn  procedu-es  ur-der  section 
5iO(k),  the  records  and  reports 
requirements  under  seciion  519.  and  thfi 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28,  1978.  the  agency 
t-.-rminated  all  of  the  device 
cIas:!if:caiion  panels  and  rep^tliMished 
them  vvith  the  same  functions,  but  wi<h 
new  names  and  a  neiv  structure  FDA 
pub'i.-hed  notices  of  Ihnse  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FK  21666.  21667.  and  21063]  and  M.r.:  26. 
19:'8  (43  FR  22672  and  22-:i73).  This 
proposed  classification  reg;j!^»tion 
idi-ntifies  each  device  pa:o.pl  by  the 
former  nam.e.  Further  infcmafj.'jn 
regarding  the  device  advis-jry 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions.  pubii?hed  el'^evvberp 
in  this  issue  of  the  Fedei.^l  Register. 

Therefore,  under  the  Fe.'.fr.J  Food. 
Drug,  and  Cosmetic  Aci  (i^-cCJ.  513, 
701(a),  52  Stat  1055.  90  Ssal.  540-546  (21 
U.S.C.  360c.  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  S.'i).  the 
Com.missioner  of  Food  and  Drugs 
proposes  to  am.end  P.:rt  8"2  in  Subpart  F 
by  adding  new  §  872.5530.  to  read  as 
follows; 

§872.5530    Orthodontic  expansion  screw 
retainer. 

(a)  He.ntificalicM.  An  r:  iru.^jnlic 
expansion  screw  retain.-r  is  ;•;  device 
used  to  exert  pressure  on  tht  teelh 
during  .irtli.iJontic  treatment.  The 
retainer  h:is  an  adjustable  screw  ihat. 
when  turn.'.ul,  expands  the  device 
laterally  and  thereby  enlarges  an  aroa  of 
the  oral  cavity,  such  the  palate 

(b)  Clos.'iifjcaHon.  Class  H 
(perfoiinance  standaids). 

Intere.sted  persons  mcy  c".  o:  before 
March  2. 1981  submit  ic  the  Hearing 
Clerk  (HF.A-305).  Food  and  Dug 
Administration,  Rm.  4-62.  56G0  Fishers 
Lane.  Rockville,  MD  20857,  wri'.ten 
comm.ents  regarding  this  propose:]  To.a 
copies  of  any  comments  a;  e  to  be 


submitted,  except  that  individuals  r.-oy 
subm.it  one  copy.  Comments  are  to  be 
identified  vvith  the  Hearing  Clerk  dockeS 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  commer.ts 
may  be  seen  in  the  above  office  betueeji 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  , 

Dated:  November  19,  1980. 
William  F.  Randolph. 
AnJng  Associate  Commissioner  for 
Rcsjuhtory  Affairs. 

|KR  Due  Bn-3';}43  F.led  12-29-80:  S;«  d.Tl) 
BILLING  CODE  «110-03-H 


21  CFR  Part  872 

{Docket  No.  78N-2964) 

Wedical  Devices;  ClassifScatton  of 
Orthodontic  Springs 
ACEMCV:  Food  and  Drug  Administrdtjon 
action:  Proposed  rule. 

summary:  The  Food  and  Dr  jg 
Ad:ninistration  (FDA)  is  issuing  foj 
public  comment  a  proposed  reg..!a'.05i 
classifying  orthodontic  springs  in!o  da^i 
II  (perfoanance  standards).  FDA  :s  alsp 
publishing  the  recomm.endation  of  Ihs 
Dental  Device  Classification  Pane!  (hat 
the  device  be  classified  nito  class  1 
(general  controls).  The  effest  of 
classifying  a  device  into  class  II  is  Hj 
provide  for  the  future  developner:!  of 
one  or  more  performance  siar.da:  d£  to 
assure  the  safety  and  effectiveness  o3 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  tlie 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  wjH 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendment  j 
of  1976. 

DATES:  Comments  by  March  2  19ai 
FD.A  proposes  that  the  final  regula  ion 
based  on  this  proposal  become  effrrtivt 
.30  days  aftsr  the  date  of  its  piibliration 
in  the  Federal  Register. 
ADDRESS:  Writ'.en  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-3«'r: 
Food  and  Drug  Administration,  Rm  4- 
62,  5600  Fishers  Lane,  Rockville,  XfD 
20857. 

FOR  FURTHER  INFORMATIOK  CONTACT: 
Gregory  S.ngleton.  Bureai:  of  Medic  .^1 
Devices  (HFK-460J.  Food  a.   '  Di  ug 
Administration.  8757  Georgig  .'v-.e.., 
Silver  Spring,  MD  20910,  301-4->75oCx 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  i&Si.t  oi 
the  Federal  Register  provides 
background  information  concei'  ing  the 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  fluid-filled  teething 


device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  perfo.onanre  standard  for 
this  device. 
Because  the  agency  has  determined 


manufacturers  have  adequate  systems 
for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  nonfluid-filled  teething 
lings  must  still  be  required  to  comply 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  springs: 

1.  Identification:  An  orthodontic  wire 
spring  is  a  metal  device  that  is  attached 
to  the  orthodontic  bands  affixed  to 
adjacent  teeth  and  is  used  to  apply 
pressure  to  teeth  to  correct  their 

'  position. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
LLuder  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  recsons  for 
recommendation:  The  Pane! 
recommends  that  orthodontic  springs  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device,  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  orthodontic 
springs  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  springs  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
orthodontic  springs  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  orthodontic  springs  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
«(vith  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 


because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device,  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  orthodontic  springs  should  be 
classified  into  class  II  rather  than  class 
L  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Pane!  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k).  the  records  and  reports 
require.ments  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978.  the  agency 
ter.Tiinated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  vvith 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
genera!  provisions,  published  elsewhere 
in  this  tssue  of  the  Federal  Register 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(h),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S  C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Com.missioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5540,  to  read  as 
follows: 

§  872.5540    Orthodontic  spring. 

(a)  ldcn!:'icaticn.  An  orthodontic 
spring  is  a  metal  device  that  is  attached 
to  the  orthodontic  bands  affixed  to 
t'dJHcent  teeth  and  is  used  to  apply 
pressure  to  teeth  to  correct  their 
position. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  tHFA-305).  Food  and  Drug 
Ad.ministration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
ide.itified  with  the  Hearing  Clerk  docket 
num.ber  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 


may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Ddted;  November  19. 1980. 
VVilliam  F.  Randolph 

Acting  Associate  Commissioner  for 
Regulatoiy  A^iairs, 

II'R  Dut  B0-53?J14  Fikd  13-29-80.  84'.  am| 
BILUNG  CODE  4110-03-11 


21  CFR  Part  872 
IDocketNo.  78N-296SJ 

Medical  Devices;  Classification  of 
Teething  Rings 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  fluid-filled  teething  rings  into 
class  II  (performance  standards)  and 
classifying  nonfiuid-filled  teething  rings 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  f.uid-filled  teething  rings  be 
classified  into  class  I  (general  controls). 
The  Panel  recommendation  did  not 
include  a  recommended  classification 
for  nonfluid-filled  teething  rings.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  development 
of  one  or  more  performance  standards 
to  assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FD.A  will 
issue  a  final  regulation  classifying 
teething  rings.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 
DATES:  Com.mcr.ts  by  March  2.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  ihe 
office  of  the  Hearing  Clerk  (Hf  A-305), 
Food  and  Drug  Ad.ministration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  Md 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave,, 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
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regarding  compliant  files.  (2)  Class  II 
(performance  standards),  if  the  teething 
ring  contains  a  liquid,  such  as  vvater. 

Interested  persons  may.  on  or  before 
Marnh  2.  IPfll  submit  to  the  Hearine 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 


class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
orthodontic  tubes  depend  upon  the 
correct  composition  of  these  materials. 
Moreover,  oithodontic  tubes  directly 
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development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  fluid-filled  teething 
rings: 

1.  Identification:  A  fluid-filled  teething 
ring  is  a  soft  plastic  device  containing  a 
liquid,  such  as  water,  Prior  to  use.  the 
liquid  may  be  chilled  by  refrigerating  the 
device.  The  device  is  used  by  infants  to 
soothe  gums  during  the  teething  process. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  ^cqui^^;ments 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(i))  and  from  the  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(t^  of  the  act  (21  U.S.C.  360j(f))- 

3.  Sum.mary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  fluid  filled  teething 
rings  be  classified  into  class  1  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistjy  for  many 
year/  The  device  materials  that  contact 
the  body  have  known  and  acceptable 
properties.  The  Panel  believes  that 
manufacturers  of  this  device  should  not 
be  required  to  comply  with  reccrds  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  this  i^a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  fluid-filled 
teething  ring.s  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  Infection;  If  the  fiuid 
in  the  device  becomes  contaminated  and 
the  teething  ring  ruptures,  the  patient 
may  develop  an  infection. 

Proposed  Classification 

With  respect  to  fiuid-filled  teething 
rings,  FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
these  rings  be  classified  into  cla.ss  II 
(performance  standards).  Contam.ination 
of  the  fluid  in  the  device  has  the 
potential  for  causing  infection,  if  the 
teething  ring  ruptures.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risk  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 


device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

Becau.se  the  agenry  has  determined 
that  fluid-filled  teething  rings  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
by  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturint;  practice  regulation 
under  section  520(0  of  the  act. 

FDA  has  revised  the  identification  of 
the  device  to  clarify  that  the  regulation 
applies  only  to  products  intended  for 
use  as  an  aid  in  te;nhing,  and  to  include 
nonfluid-filled  teething  rings  as  well  as 
fluid-filled  teething  rings.  Because 
nonfiuid-f'lied  ieethiiig  rings  do  not 
present  a  risk  of  infection  due  to 
contaminated  fluid,  FDA  is  pn.ipusing  to 
classify  them  into  class  1  FDA  is  also 
proposing  to  exempt  noniluid-liiled 
teething  rings  from  the  premarket 
notuHcation  requiren^.ent  under  section 
510(k)  of  the  act  and  S-ihpart  E  of  Part 
807  of  the  regulations  (21  CFR  Part  807. 
Subpart  E]  and  from  mc.st  provisions  cf 
the  GMP  regu!at:on  under  section  520(f) 
of  the  act  (21  U.S.C.  SBOjff))  and  Part  820 
of  the  regulations.  The  agency  has 
determined  that  is  nut  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  a  nonfluid-nUed 
teething  ring.  The  agenrv  does  not  at 
this  iime  anticipate  thot  prem.irket 
approval  will  be  required  for  this  device. 
The  agency  believes  that  the  semiannual 
updating  of  device  listing  under  section 
510(11(2)  will  provide  FDA  with  adequate 
notice  concerning  new  types  of  nonfluid- 
filled  teething  rings. 

FDA  is  proposing  th.it  a  manui'aclurer 
of  a  nonfluid-filled  teething  ring  who 
does  not  label  or  otherwise  represent  it 
as  sterile  be  exem.pt,  in  the  manufacture 
of  the  device,  from  all  requirements  in 
the  GMP  regulation  except  §  820.180. 
regarding  general  requirements 
concerning  records,  and  §  8<:0.198, 
regarding  complaint  files.  Based  on 
available  information  about  current 
practices  used  in  the  manufacture  of  the 
device  and  user  experience  with  the 
device,  the  agency  has  determined  that 
application  of  the  GMP  regulation,  other 
than  §§  820.180  and  820.198,  is  unlikely 
to  improve  the  safety  and  effectiveness 
of  the  device.  The  agency  believes, 
however,  that  manufacturers  of  a 
nonfluid-filled  teething  ring,  even  when 
it  is  not  labeled  or  otherwise 
represented  as  sterile,  must  still  be 
required  to  comply  with  the  complaint 
file  requirements  to  ensure  that  these 


manufacturers  have  adequate  systems 
for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  nonfluid-filled  teething 
lings  must  still  be  required  to  comply 
with  the  general  requirements 
concerning  records  to  ensure  that  FD.A 
has  access  to  complaint  files,  can 
investigate  device-related  injury  reports 
and  complaints  about  product  defects, 
may  determine  whether  the 
manufacturer's  corrective  actions  are 
adequate,  and  may  determine  whether 
the  exemption  from  other  sections  of  the 
G.MP  regulation  is  still  appropriate.  A 
manufacturer  of  a  nonfluid-filled 
teething  ring  that  if  labeled  or  otherwise 
represented  as  sterile  is,  in  the 
manufacture  of  this  device,  subject  to 
the  GMP  regulation  in  its  entirety. 

Teething  rings  may  also  be  subject  to 
regulation  by  the  Consumer  Product 
Safety  Commission  under  the  Federal 
HazardoL'S  Substances  Act  (15  U.S.C 
1261-1275). 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5550,  to  read  as 
follows: 


§  872.5550    Teething  ring. 

(a)  Identification.  A  teething  ring  is  a 
device  intended  for  use  by  infants  to 
soothe  gums  during  the  teething  process. 

(b)  Classification.  (1)  Class  1  (general 
controls),  if  the  teething  ring  does  not 
contain  a  liquid,  such  as  water.  This 
nonfluid-filled  teething  ring  is  exempt 
from  the  premarket  notification 
procedures  in  Subpart  E  of  Part  807.  If 
the  nonfluid-filled  device  is  not  labeled 
or  otherwise  represented  as  sterile,  it 
also  is  exempt  from  the  good 
manufacturing  practice  regulation  in 
Part  820,  with  the  exception  of  §820.180, 
regarding  general  requirements 
concerning  records,  and  §  820.198. 
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insertion  of  an  arch  wire  or  headgear 
appliance. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may  on  or  before 


Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 
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general  controls  are  sufficient  to  control 
the  risks  to  health  presented  by  the 
device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
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regarding  compliant  files.  (2)  Class  II 
(performance  standards),  if  the  teething 
ring  contains  a  liquid,  such  as  vvater. 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Cowmissioiipr  for 
Regulatory  Affairs 

(FR  Doc  80-39945  Filed  12-29-80:  8:45  am] 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2966] 

Medical  Devices;  Classification  of 
Orthodontic  Tubes 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  tubes  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976, 

DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  tubes: 

1.  Identification:  An  orthodontic  tube 
is  a  metal  device  that  is  used  in 
orthodontics  to  attach  a  wire  or 
headgear  to  bands  cemented  to  the 
teeth.  The  tu^)e  is  welded  to  a  band  or 
bonded  to  the'last  tooth  and  allows 
insertion  of  an  krch  wire  or  headgear 
appliance. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
m^inufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recom.mends  that  orthodontic  tubes  be 
classified  into  class  I  because  the  Pane! 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
ass-uiance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
j.ea.'-s  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
^icccptabie  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
i\  ;lh  premarket  notification  procedures, 
record  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 

dev  ice  that  presents  no  undue  risks  to 
he:.kh  when  used  in  a  normal  manner 
t.nd  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
tecommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledgftjef,  and 
clinical  experience  with,  orthodontic 
tubes  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
tecommendation  and  is  proposing  that 
orthodontic  tubes  be  classified  into 


class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
orthodontic  tubes  depend  upon  the 
correct  composition  of  these  materials. 
Moreover,  oithodontic  tubes  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contaimination  of  the 
materials  with  other  substances  may 
cause  adverse  tissue  reactions,  thus 
placing  the  patient  unnecessarily  at  risk. 
The  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insuffient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  for  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  had  determined 
that  orthodontic  tubes  should  be 
classified  into  class  II  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recomm.endalion  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  iinder  section  519.  and  the 
good  monufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  pene's  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  216G6.  21667.  and  21668)  and  May  26. 
1078  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
ifientifies  each  device  panel  by  the 
former  name.  Further  inform.ation 
reg.^rding  the  device  advisory 
commitiecs  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
genetu!  provisicns,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513), 
7011a),  52  Slat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  3'l[a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
b\  adding  now  §  R72.5560,  to  read  as 
follows: 

§  872.5560    Orthodontic  tube. 

(a)  Identification.  An  orthodontic  tube 
is  a  metal  device  that  is  used  in 
orthodontics  to  attach  a  wire  or 
headgear  to  bands  cemented  to  the 
teeth.  The  tube  is  welded  to  a  band  or 
bonded  to  the  last  tooth  and  allows 
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from  records  and  reports  requirements 
that  FDA  is  proposing  now,  in  device 
classification  regulations,  is  an 
exemption  of  certain  manufacturers 
from  requirements  of  the  device  GMP 
regulation.  The  exemption  will  not 
extend  to  two  device  GMP  requirements. 


may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsev,?here 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a1))  and  under  authority 


publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
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insertion  of  an  arch  wire  or  headgear 
appliance. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20057,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  com.mcnts  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
num.ber  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  ijctvveen 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph. 
Acting  Associate  CommissiuniT  for 
Rv^ulatory  Affairs. 

|FR  Doc.  80-3994B  Filed  12-2<>-«0:  8  ih  .im| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2967J 

Medical  Devices;  Classification  of 

Orthodontic  Ligature  Tucl<ing 

Instruments 

agency:  Food  and  Drug  Administration. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Dnig 
Administration  (FD.A)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  orthodontic  ligature  tucking 
instruments  into  class  I  (general 
controls).  FDA  is  also  publishing  the 
recamm.cndation  cf  the  Dental  Device 
Classi.ncation  Panel  that  the  device  be 
classified  into  class  1.  The  effect  of 
c!as-,i!"\ ;  '.g  a  device  ir.to  class  !  is  to 
require  that  the  device  meet  only  Ihe 
genera!  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FU.\  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposed  that  the  final  regulation 
based  on  this  propos.il  become  effective 
30  days  after  the  date  cf  its  publication 
in  the  Federal  Re'jister 
ADDRESS:  Written  comments  to  'lie 
office  of  the  Hearing  Clerk  {HI-A-305). 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.-egory  Singleton,  Bureau  of  Medical 
Devices  (HFK-480),  Food  and  Drug 


Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  inform -ition  concerning  the 
development  of  the  proposed  regulation. 
The  Dentn!  Device  Classification  Panel. 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  orthodontic  ligature 
tucking  instruments; 

1.  Identification:  An  orthodontic 
ligature  tucking  instrument  is  a  device 
used  to  push  the  end  of  a  ligature  under 
the  arch  wire  so  that  snfl  tissues  are  not 
irritated  by  these  ends.  A  ligature  is  the 
wire  that  fastens  an  orthodontic  arch 
wire  to  the  orthodontic  band  on  a  tooth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(1]  of  the  act  (21  U.S.C. 

360i(n). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  ligi'.ture 
tucking  instruments  be  classified  into 
class  1  because  the  Pane!  believes  that 
general  conlrols  are  safficiimi  to  provide 
re:<sonable  assurance  of  the  saft-ty  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  denti.stry  for  many 
years.  The  materials  used  in  ihe  device 
th.at  contact  the  bod\  have  known  and 
acceptable  properties.  The  Panel 
bf'lieves  that  manufacturers  of  this 
device  should  not  be  requi.-ed  to  coir.p'y 
with  premarkel  notification  pr.ictdures. 
records  and  reports  lequirements.  and 
good  manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  he:^lih  ivhen 
used  in  a  normal  m.anrcr  and  for  the 
purpose  recommended. 

4.  Sumn'-.;ry  of  da'a  en  which  the 
recommendation  is  bas'.  •;!:  The  Panel 
based  its  recommendalion  on  the  Panel 
members'  persona!  knowledge  of  and 
clinical  experience  with  orthodontic 
li.f.ature  tucking  instrumoiils  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  wi'.h  the  Panel 
recommendalion  and  is  proposing  that 
orthodontic  ligature  lucking  instruments 
be  classified  into  class  I  (general 
controls).  The  agency  believes  that 


general  controls  are  sufficient  to  control 
the  risks  to  health  presented  by  the 
device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  ligature  tucking  instruments 
be  exempt  from  secfion  510(k)  of  the  act 
(21  U.S.C.  360(k)),  FDA  is  proposing  that 
these  manufacturers  be  subject  to 
registration  and  device  hsting  under 
section  510  (a)  through  (j)  of  the  act,  but 
exempt  from  premarket  notificafion 
under  section  510(k)  of  the  act  and 
Subpart  E  of  Part  607  of  the  regulations. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  secfion  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration 
and  listing  by  manufacturers  of 
orthodonfic  ligature  tucking  instruments, 
the  agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device  and  to 
conduct  necessary  inspections.  The 
agency  has  determined,  however,  that  it 
is  not  necesary  for  the  protection  of  the 
public  health  that  FDA  receive 
premarket  notification  submissions 
concerning  orthodontic  ligature  tucking 
instruments.  The  agency  does  not  at  this 
time  anticipate  that  premarket  appro\al 
will  be  required  for  this  device.  The 
agency  believes  that  the  semi-annual 
updating  of  device  listing  under  section 
510(j)(2)  will  provide  FDA  with  adequate 
notice  concerning  new  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  ligature  tucking  instruments 
be  exempt  from,  records  and  reports 
regulations  under  section  519  of  the  act 
(21  U.S.C.  360i).  The  records  and  leports 
requiremcnls  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  i;i  pait.  by  section 
519.  The  most  extensive  cf  these 
requirem.ants  are  found  in  the  ddvicc 
good  marufacluring  practice  (CMP) 
reguhilicn.  puMiiihed  in  the  Federal 
Register  of  July  21, 1978  (43  PR  31.50ai.  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519.  including 
n^gulations  requiring  reports  to  FD.'\  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  ¥D.\ 
believes  that  it  cannot  properly  issue 
exempfions  from  them.  In  the  future. 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  certain  classes  of 
manufacturers  or  other  persons  be 
exempt  from  the  requirements,  and  FDA 
will  issue  exemptions  that  are 
appropriate.  The  only  type  of  exemption 
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has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 


idnfifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  Hst  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 


assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
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from  records  and  reports  requirements 
that  FDA  is  proposing  now,  in  device 
classification  regulations,  is  an 
exempfion  of  certain  manufacturers 
from  requirements  of  the  device  CMP 
regulation.  The  exemption  will  not 
extend  to  two  device  GMP  requirements. 
§  820.180  (21  CFR  820.180).  with  respect 
to  general  requirements  concerning 
records,  and  §  820.198  (21  CFR  820.19.';). 
with  respect  to  complaint  files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
orthodontic  ligature  tucking  instrumenis 
be  exempt  from  the  device  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(1]  of  the  act 
(21  U.S.C.  360j(f)).  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180),  v/ith 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files.  Based  on  available  iiiformatian 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effecfiveiiess  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  orthodontic  ligature 
tucking  instruments  must  sMll  be 
required  to  comply  with  the  comp';nnt 
file  requirements  of  §  820.198  to  ensu'c 
that  these  manufacturers  have  ad'.'quate 
systems  for  complaint  in\est:;^ati<ui  and 
follovvup.  The  agency  also  believes  tht-t 
manufacturers  of  orthodontic  lig?!ure 
tucking  instruments  must  still  be 
required  to  comply  with  ihe  geneifl 
requirements  concerning  records  in 
§  820.180  to  ensure  that  FDA  h-i-;  access 
to  cornphinf  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  mr'>nufF.i:ture.''s 
corrective  actions  are  adequate,  and 
may  determine  whether  the  extrnption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classificaUon  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classilTcation  regulation 
identifies  each  device  panel  by  the 
I'ormer  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 


may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsev.fhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  StaL  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Ccmniissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5570.  to  read  as 
follows: 

§  872.5570    Ortt>odontic  ligature  tucking 
Instrument. 

(a)  Identification.  An  orthodontic 
ligature  tucking  instrument  is  a  device 
used  to  p.ish  the  end  of  a  ligature  under 
the  arch  wire  so  that  soft  tissues  are  not 
irritated  by  these  ends.  A  ligature  is  the 
wire  that  fastens  an  orthodontic  arch 
wire  to  the  orthodonfic  band  on  a  tooth. 

(b)  Clossificntion.  Class  I  (general 
conlrols).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
genera!  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
coniplaiTit  files. 

Interested  persons  may,  on  or  before 
Ma:ch  2.  1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
ccmments  regarding  this  proposal.  Four 
crp'"s  of  any  comments  are  to  be 
submittr.d,  except  that  individual  may 
siibm.:'  one  copy.  Comments  are  to  be 
!(!■.  r.lifisd  with  the  Hearing  Clerk  docket 
na.^nbcr  found  in  brackets  in  the  heading 
of  this  t'.Tcumcnt.  Received  comments 
mi'v  i:e  seen  in  ihe  above  clfice  bciween 
9  a.m.  and  4  p.m..  Monday  thorugh 
Frid.iV. 

Di-.t'j.d:  .Novembfir  19.  19P.0. 
VVilliaPxi  F  Randolph. 

.'',  -^'inr  A  •:soriate  Crinmissioner  for 
/) t y:i!au. r\  Affairs. 
:KF  riw  mv  ,.'>}47  Filed  12-20-80  6.4J  am] 
BILLI.'iG  COOi:  4110-03-M 


21  CFR  Part  872 
IDcickct  No.  73N-2968) 

Medical  Devices;  Classification  of 
Orthodontic  Wires 

AGEN'CY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
.A.ininistration  (FDA)  is  issuing  for 
pibHc  comment  a  proposed  regulation 
classifying  orthodontic  wires  into  class 
II  (performance  standards).  FDA  is  also 


publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulafion  classifying  the 
device.  These  acfions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effecfive 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administrafion,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATSON: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulafion. 
The  Dentc-1  Desice  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendauon  regarding  the 
classification  of  orthodonfic  wires: 

1.  Idenfification;  An  orthodonfic  wire 
is  a  device  that  is  incorporated  into  an 
orthodontic  appliance  and  is  used  to 
exert  pressure  on  teeth  in  order  to  alter 
their  posificn. 

2.  Recommended  classification:  Class 
I  (general  conlrols).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  imder  secfion  519  of  the 
act  (21  U.S.C.360i),  and  the  good 
manufacturing  practice  regulafion  under 
section  520(f)  of  the  act  (21  U.S.C. 
360i(n]. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  orthodontic  wires  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
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with  records  and  reports  requirements, 
and  the  good  manufacturing  practice 
regulafion  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 


701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6010,  to  read  as 


applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 
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has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  Recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  orthodontic 
wires  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
orthodontic  wires  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
orthodontic  wires  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  orthodontic  wires  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  orthodontic  wires  should  be 
classified  into  class  II  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 


idntifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the     . 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  F 
by  adding  new  §  872.5580,  to  read  as 
follows: 

§  672.580    Orthodontic  wire. 

(a)  Identification.  An  orthodontic  wire 
is  a  device  that  is  incorporated  into  an 
orthodontic  appliance  and  is  used  to 
exert  pressure  on  teeth  in  order  to  alter 
their  position. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  the  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Rpgulatory  .■\ffairs. 

(FR  Dm;,  BO-JMHH  Med  12-J9-0O;  8;45  ,im) 
BILLING  CODE  41tO-03-M 


21  CFR  Part  872 
[Docket  No.  78N-29691 

Medical  Devices;  Classification  of 
Abrasive  Disks 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  abrasive  disks  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 


assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulafion 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  pubHcafion 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7538. 
SUPPLEMENTARY  INFORMATION: 

Panel  Reconimendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the_ 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  abrasive  disks: 

1.  Identification:  An  abrasive  disk  is  a 
device  constructed  of  various  abrasives, 
such  as  diamond  chips,  that  are  glued  to 
shellac-based  paper.  The  device  is  used 
to  remove  excessive  restorative 
material,  such  as  gold,  and  to  smooth 
rough  surfaces  from  oral  restorations, 
such  as  crowns.  The  device  is  attached 
to  a  shank  that  is  held  by  a  handpiece. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i), 
and  the  good  manufacturing  pracfice 
regulafion  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  abrasive  disks  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effecfiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properfies.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
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health  when  used  in  a  normal  maimer 
and  for  the  purpose  recommended. 
4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
mpmheru'  nersonal  knowledge  of.  and 


proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6020.  to  read  as 
follows: 

§  872.6020    Abrasive  point. 

(a)  Identification.  An  abrasive  point  is 


under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulafion 
based  on  this  proposal  become  effecfive 
30  days  after  the  date  of  its  publication 
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with  records  and  reports  requirements, 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  ar.d 
clinical  experience  with,  abrasive  disks 
in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
abrasive  disks  be  classified  info  cIkjs  II 
(performance  standards).  The  properties 
of  the  materials  used  to  form  abrasive 
disks  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  abrasive  disks  directly 
contact  oral  fissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effecfiveness  of  the  device.  The  aRPncy 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  abrasive  disks  should  be  classified 
into  class  II  rather  than  class  I.  the 
agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exeripi  from  the  records  and  reports 
requirements  under  section  ^A9  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978,  the  agency 
tcniiinated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  ndines  and  a  new  stnicture.  FD.'^ 
published  notices  of  these  char:oe.s  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667,  and  216Gaj  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
gener.il  provisions,  published  e'sewhe.re 
in  this  issue  of  the  Federal  Register, 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 


701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6010.  to  read  as 
foUows: 

§872.6010    Abrasive  disk. 

(a)  Identification.  An  abrasive  disk  is 
a  device  constructed  of  various 
abrasives,  such  as  diamond  chips,  that 
are  glued  to  shellac-based  paper.  The 
device  is  used  to  remove  excessive 
restorative  material,  such  as  gold,  and  to 
smooth  rough  surfaces  from  oral 
restorations,  such  as  crowns.  The  device 
is  attached  to  a  shank  that  is  held  by  a 
handpiece. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  bo  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dyied.  November  19, 1980. 
Wiliiain  F.  Randolph. 

.■\rfing  Assoriate  Commies iontr  for 
Rf^i^ij  htory  ,4  [fairs. 

jl  k  Oiu:  Hil-3')','-W  Fil.'ii  !:-;<MSO.  8:45  ;im) 
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21  CFR  Part  872 
(Docket  No.  78N-2970] 

Medical  Devices;  Classification  of 
Abrasive  Points 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administrafion  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  abrasive  points  into  class  II 
(performance  standards).  FD.-\  is  also 
publiKhing  the  recommendation  of  ihe 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
cl.issifying  a  device  into  class  II  is  to 
provide  for  the  futurndevelopment  of 
oie  or  more  performance  standards  to 
assure  the  safety  and  effecfiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 


applicable  to  all  devices.  After 
considering  public  comments.  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulafion 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  104- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-J60),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classificafion  Panel 
an  FD.A  advisory  committee,  made  the 
following  recommendation  regarding  the 
classificafion  of  abrasive  points: 

1.  Identification:  An  abrasive  point  is 
a  device  used  to  remove  excessive 
restorative  material,  such  ffS  gold,  and  to 
rem.ove  rough  surfaces  on  oral 
restorations,  such  as  amalgam  fillings. 
The  device  may  be  constructed  of 
diamond  or  silica  particles  molded  into 
different  shapes  and  fused  to  a  shank 
that  is  held  by  a  handpiece. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  5!9  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  abrasive  points  be 
classified  into  class  I  because  the  Panel 
bplieves  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believps  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
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based  its  recommendafion  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  oral  cavity 
abrasive  polishing  agents  in  the  practice 
of  dentistry. 
5.  Risks  to  health:  None  identified. 


proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6030,  to  read  as 
follows: 

§  872.6030    Oral  cavity  abrasive  polishing 
agent. 

f„i  i^„„t:f; — <.•„„     A., I :«.. 


under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
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health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  abrasive  points 
in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
abrasive  points  be  classified  into  class  II 
(performance  standards).  The  properties 
of  the  materials  used  to  form  abrasive 
points  depend  upon  the  proper 
composition  of  these  materials. 
Moreover,  abrasive  points  directly 
contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  abrasive  points  should  be  classified 
into  class  II  rather  than  class  I,  the 
agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 


proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6020,  to  read  as 
follows: 

§  872.6020    Abrasive  point. 

(a)  Identification.  An  abrasive  point  is 
a  device  used  to  remove  excessive 
restorative  material,  such  as  gold,  and  to 
remove  rough  surfaces  on  oral 
restorations,  such  as  amalgam  fillings. 
The  device  may  be  constructed  of 
diamond  or  silica  particles  molded  into 
different  shapes  and  fused  to  a  shank 
that  is  held  by  a  handpiece. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  Fishers  Lane, 
Rockville,  MD  20857,  written  comments 
regarding  this  proposal.  Four  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  above  office  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\n  Due  8U-J99.W  Kill  d  12-29-flO;  8  45  Jm] 
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21  CFR  Part  872 

(Docket  No.  78N-2971] 

Medical  Devices;  Classification  of  Oral 
Cavity  Abrasive  Polishing  Agents 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  oral  cavity  abrasive 
polishing  agents  into  class  II 
(performance  standards).  FDA  is  also 
publishing  tha  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 


under  the  Medical  Device  Amendments 

of  1976. 

DATES:  Comments  by  March  2. 1981. 

FDA  proposes  that  the  final  regulation 

based  on  this  proposal  become  effective 

30  days  after  the  date  of  its  publication 

in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 

office  of  the  Hearing  Clerk  (HFA-305), 

Food  and  Drug  Administration,  Rm.  4- 

62,  5600  Fishers  Lane.  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 

Devices  (HFK-460),  Food  and  Drug 

Administration.  8757  Georgia  Ave.. 

Silver  Spring,  MD  20910.  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  PDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  oral  cavity  abrasive 
polishing  agents: 

1.  Identification:  An  oral  cavity 
abrasive  polishing  agent  is  a  device  in 
paste  or  powder  form  that  contains  an 
abrasive  material,  such  as  silica  pumice, 
and  is  used  to  remove  debris  from  the 
teeth.  The  abrasive  polish  is  applied  to 
the  teeth  by  a  handpiece  attachment 
(prophylaxis  cup). 

2.  Recommended  classification:  Class 
!  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  oral  cavity  abrasive 
polishing  agents  be  classified  into  class  I 
because  general  controls  are  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
This  device  has  been  used  in  dentistry 
for  many  years.  The  materials  used  in 
the  device  that  contact  the  body  have 
known  and  acceptable  properties.  The 
Panel  believes  that  manufacturers  of 
this  device  should  not  be  required  to 
comply  with  records  and  reports 
requirements  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 


86112  Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 


clinical  experience  with,  polishing  agent 
strips  in  the  practice  of  dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classification 


§  872.6035    PolisWng  agent  strip. 

(a)  Identification.  A  polishing  agent 
strip  is  a  device  composed  of  a  plastic 
strip  to  which  an  abrasive  material  is 
affixed.  The  device  is  used  to  polish 
restorative  materials,  such  as  amalgam 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 


86111 


based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  oral  cavity 
abrasive  polishing  agents  in  the  practice 
of  dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  ClassiHcation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
oral  cavity  abrasive  polishing  agents  be 
classified  into  class  II  (performance 
standards).  The  properties  of  the 
materials  used  to  form  oral  cavity 
abrasive  polishing  agents  depend  upon 
the  proper  composition  of  these 
materials.  Moreover,  oral  cavity 
abrasive  polishing  agents  directly 
contact  oral  tissue.  Altering  the 
composition  of  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  beUeves  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  oral  cavity  abrasive  polishing 
agents  should  be  classified  into  class  II 
rather  than  class  I,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  exempt  from  the 
records  and  reports  requirements  under 
section  519  and  the  good  manufacturing 
practice  regulation  under  section  520(f) 
of  the  act. 

On  April  28.  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26, 
1978  (43  FR  22G72  and  22673],  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  of  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  State,  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under 
authority  delegated  to  him  (21  CFR  5.1). 
the  Commissioner  of  Food  and  Drugs 


proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6030,  to  read  as 
follows: 

§  872.6030    Oral  cavity  abrasive  polishing 
agent. 

(a)  Identification.  An  oral  cavity 
abrasive  poHshing  agent  is  a  device  in 
paste  or  powder  form  that  contains  an 
abrasive  material,  such  as  silica  pumice, 
and  is  used  to  remove  debris  from  the 
teeth.  The  abrasive  polish  is  applied  to 
the  teeth  by  a  handpiece  attachment 
(prophylaxis  cup). 

(b)  Classification.  Class  U 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

jFR  Oi.c.  80-ai»51  Filed  12-2<MX):  8:45  .im| 
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21  CFR  Part  872 
|Docl(etNo.78N-2972J 

Medical  Devices;  Classification  of 
Polishing  Agent  Strips 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  polishing  agent  strips  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into'class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  conm^ents,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 


under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Device's  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  polishing  agent  strips: 

1.  Identification:  A  poUshing  agent 
strip  is  a  device  composed  of  a  plastic 
strip  to  which  an  abrasive  material  is 
affixed.  The  device  is  used  to  polish 
restorative  materials,  such  as  amalgam 
or  silicate,  especially  in  areas  between 
the  teeth. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i). 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f]). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  polishing  agent  strips 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements, 
and  the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data.on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
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polishing  wheels  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 


manufacturers  of  polishing  wheels  must 
still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 


Dated;  Nove.mber  19. 1980. 
William  F.  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\¥TH  Doc  80-39953  Filed  l:;-M-80:  8  45  am] 
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clinical  experience  with,  polishing  agent 
strips  in  the  practice  of  dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
polishing  agent  scrips  be  classified  into 
class  II  [performance  standards).  The 
properties  of  the  materials  used  to  form 
polishing  agent  strips  depend  upon  the 
correct  composition  of  these  materirds. 
Moreover,  the  polishing  agent  strips 
directly  contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  contamination  of  the  materials 
with  other  substances  may  cause 
adverse  tissue  reactions,  thus  placing 
the  patient  unnecessarily  at  risk.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  polishing  agent  strips  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  psgictice  regulation 
under  section  520(f)  of  t^>«  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablishad 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6035,  to  read  as 
follows: 


§  872.6035    PolisWng  agent  strip. 

(a)  Identification.  A  polishing  agent 
strip  is  a  device  composed  of  a  plastic 
strip  to  which  an  abrasive  material  is 
affixed.  The  device  is  used  to  polish 
restorative  materials,  such  as  amalgam 
or  silicate,  especially  in  areas  between 
the  teeth. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk,  (HFA-305),  Food  and  Drug 
Administrdtion,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  .November  19.  1980 
William  F.  Randolph. 
Aitiiig  Associate  Commissioner  for 
Regulatory  Affairs. 

[W.  Uoc,  80-39952  Filed  12-  lltMid,  H  ^S  .mil 
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21  CFR  Part  872 
[Docket  No.  78N-2973I 

Medical  Devices;  Classification  of 
Polishing  Wheels 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  polishing  wheels  into  class  1 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  appUcable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendm.ents  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  polishing  wheels: 

1.  Identification:  A  polishing  wheel  is 
a  device  composed  of  a  material  such  as 
hard  rubber,  that  is  used  to  polish 
restorative  materials  in  readily 
accessible  areas  of  the  oral  cavity.  The 
device  is  held  by  a  dental  handpiece. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  (21  U.S.C.  360i). 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  polishing  wheels  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to.provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements, 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  polishing 
wheels  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
polishing  wheels  be  classified  into  Class 
I  (general  controls).  The  agency  beUeves 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
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Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 

.■nn/r,  Til ^    trft     IIC^ 


existing  devices,  for  which  premarkef 
approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  m.anufacturers  of 
paper  saliva  absorbers  be  exempt  from 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
eeneral  provisions,  published  elsewhere 
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polishing  wheels  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  in  found  in  the 
device  good  m.anufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  caruiot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
polishing  wheels  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
'device  be  exempt,  in  the  m.anufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  020.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§820.130  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of 
polishing  wheels  must  still  be  required 
to  comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 


manufacturers  of  polishing  wheels  must 
still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manlifacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosm.etic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6040,  to  read  as 
follows: 

§  872.6040    Polishing  wheel. 

(a)  Identification.  A  polishing  wheel  is 
a  device  composed  of  a  material  such  as 
hard  rubber,  that  is  used  to  polish 
restorative  materials  in  readily 
accessible  areas  of  the  oral  cavity.  The 
device  is  held  by  a  dental  handpiece. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  820.180.  regarding  general 
requirements  concerning  records, and 
§  820.198.  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk  (HFA-305].  Food  and  Drug 
Administration,  Rm.  4-62.  5000  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  November  19, 1980. 
William  F.  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\rR  Doc  80-39953  Filed  l:;-:S-80;  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-29741 

Medical  Devices;  Classification  of 
Paper  Saliva  Absorbers 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  paper  saliva  absorbers  into 
class  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  info  class  1.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effecti\e 
30  days  after  the  date  of  its  pubfication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  {HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910.  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  paper  saliva  absorbers: 

1.  Identification:  A  paper  saliva 
absorber  is  a  device  made  of  paper  that 
is  used  to  absorb  moisture  from  the  oral 
cavity  during  dental  procedures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  paper  saliva  absorbers 
be  exempt  from  premarket  notification 
procedures  under  section  510(k)  of  the 
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to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry.  The  Panel  also 


new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
nroDOsed  classification  rpaiilatinn 
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Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 

360j(f]). 

3.  Summary  of  reasons  for 
recommendation;  The  Panel 
recommends  that  paper  saliv  a  absorbers 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  paper  saliva 
absorbers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
paper  saliva  absorbers  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
paper  saliva  absorbers  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing  and  premarket  notification 
under  section  510  (a)  through  (k)  of  the 
act.  Under  section  510(gl(4j  of  the  act, 
the  agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  fmds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  paper  saliva 
absorbers,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  thi.s 
device  and  to  conduct  necessary 
inspections  and  to  receive  prem.irket 
notification  from  manufacturers  to 
assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 


existing  devices,  for  which  premarket 
approval  is  required. 

FDA  disagrees  with  the  Panels 
recommendation  that  m.anufacturers  of 
paper  saliva  absorbers  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S  C.  360i]. 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(CMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  tlie  future,  FDA  will  publish 
other  regulations  under  section  519. 
including  regulations  requiring  reports  to 
¥D.\  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel 
recommendation  that  manufacturers  of 
paper  saliva  absorbers  be  exempt  from 
the  good  manufacturing  practice  (GMP) 
regulation  under  section  520(0  of  the  act 
(21  U.S.C.  360i(f)).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 
and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of  paper 
saliva  absorbers  having  defects  that 
could  harm  users. 

On  April  28,  1978.  the  agency 
lerminated  all  of  the  device 
classificdtion  panels  and  reestabhshed 
them  with  the  same  functions,  but  with 
new  nam.es  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  21fi66.  216b7,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 


identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6050.  to  read  as 
follows; 

§  872.6050    Paper  saliva  absorber. 

(a)  Identification.  A  paper  saliva 
absorber  is  a  device  made  of  paper  that 
is  used  to  absorb  moisture  from  the  oral 
cavity  during  dental  procedures. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  He.^:ring 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  the  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  Hearing  Clerk 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Ftpguiatory  Affairs. 

(FR  Dui..  aO-3»(l54  Filed  12-2Si-H<).  B  4,S  ,iml 
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21  CFR  Part  872 

(Docket  No.  7BN-2975] 

Medical  Devices;  Classification  of 
Ultraviolet  Activators  for 
Polymerization 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule^ 

SUMMARY:  The  Food  and  Drug 
Adininistratifan  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  ultraviolet  activators  for 
polymerization  into  class  II 
(performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  II.  The 
effect  of  classifying  a  device  into  class  II 
is  to  provide  for  the  future  developnumt 
of  one  or  more  performance  standards 
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(premarket  approval).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 


do  not  exist  to  establish  an  adequate 
performance  standard  for  this  device 
because  statisfactory  performance  has 
never  been  demonstrated.  Therefore,  the 
Panel  recommends  that  the  device 


general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371falll  and  under  authority 
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to  assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

h  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  ultraviolet  activators 
for  polymerization: 

1.  Identification:  An  ulti  a  violet 
activator  for  polymerization  is  a  device 
that  produces  ultraviolet  radiation 
which  is  used  to  polymerize  (set) 
resinous  dental  pit  and  fissure  sealants 
or  restorative  materials  by  transmission 
of  the  light  through  a  rod. ' 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishi.-ig  a 
performance  standard  fur  this  device  be 
a  high  priority. 

3.  Sumnary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  ultraviolet  activators 
for  polymerization  be  classified  into 
class  II  becasue  the  amount  of 
ultraviolet  light  emitted  by  the  device 
must  be  controlled  to  prevent  possible 
eye  damage  to  users.  The  design  and 
output  characteristics  of  this  device 
should  meet  a  generally  acceptable 
satisfactory  level  of  performance.  Also, 
the  electrical  properties  or  the  device 
must  be  controlled  to  ensure  electrical 
safety.  The  Panel  believes  that  general 
controls  alone  would  not  provide 
sufficient  control  over  these 
characteristics.  The  Panel  believes  that 
a  performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  performance  standard. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry.  The  Panel  also 
based  its  recommendation  on  a  report 
published  in  the  Journal  of  the  American 
Dental  Association  (Ref.  1).  The  report 
states  the  ultraviolet  radiation  of  320- 
400  nanometers  (nm)  is  usually 
innocuous  to  human  skin.  However, 
ultraviolet  light  radiation  in  the  320-400 
nm  range  can  cause  erythema  (redness 
of  the  skin  produced  by  congestion  of 
the  capillaries)  and  pigmentation  in 
persons  naturally  susceptible  to 
ultraviolet  light  and  persons  ingesting 
certain  drugs  or  other  chemicals  that  act 
as  photosensitizing  agents. 

5.  Risks  to  health;  (a)  Adverse  skin 
reaction:  A  phototoxic  or  photoallergic 
skin  reaction  (erythema  and 
pigmentation)  may  occur  after  moderate 
to  excessive  exposure  to  ultraviolet 
radiation  emitted  by  the  device. 

(b)  Eye  damage:  Eye  damage  may  be 
caused  by  exposure  to  ultraviolet 
radiation  emitted  by  the  device. 

(c)  Electrical  shock:  Improper 
electrical  design  of  the  device  may 
cause  electrical  shock  to  the  patient  or 
user. 

Proposed  ClassLficalion 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
ultraviolet  activators  for  polymerization 
be  classified  into  class  II  (performance 
standards).  A  performance  standard  for 
this  device  would  control  the  exposure 
of  the  patient  to  unnecessary  ultraviolet 
light  radiation.  The  agency  believes  that 
a  performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
eflectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Reference 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m., 
Monday  through  Friday. 

1.  Council  on  Dental  Materials  snd 
Devices,  "Guidelines  on  the  Use  of 
Ullra  violet  Radiation  in  Deniisiry,"  Journal  of 
the  American  Dental  Association,  Volume 
92:775-776,  April  1976. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 


new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6070.  to  read  as 
follows; 

§  872.6070    Uttraviolet  activator  for 
polymerization. 

(a)  Identification.  An  ultraviolet 
activator  for  polymerization  is  a  device 
that  produces  ultraviolet  radiation 
which  is  used  to  polymerize  (set) 
resinous  dental  pit  and  fissure  sealants 
or  restorative  materials  by  transmission 
of  the  light  through  a  rod. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  Fishers  Lane. 
Rockville.  MD  20857,  written  comments 
regarding  this  proposal.  Four  copies  of 
any  comments  are  to  be  submJtted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  above  office  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  November  19. 1980. 

William  F.  Randolph. 

Acting  As.tociate  Commissioner  for 
Regula  tory  Affairs. 

|FR  Doc.  aO-^Wi.S  Filed  i;-29-8(l.  8.45  M\\ 
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21  CFR  Part  872 
(Docket  No.  78N-2976] 

Medical  Devices;  Classification  of  Air 
Brushes 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  air  brushes  into  class  III 
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actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  anesthetic 
warmers  in  the  practice  of  dentistry. 


persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
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(premarket  approval).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  III. 
The  effect  of  classifying  a  device  into 
class  III  is  to  require  each  manufacturer 
of  the  device  to  submit  to  FDA  a 
premarket  approval  application  at  a 
date  to  be  set  in  a  future  regulation. 
Each  premarket  approval  application 
would  include  information  concerning 
safety  and  effectiveness  tests  for  the 
device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  air  brushes: 

1.  Identification:  An  air  brush  is  an 
AC-powered  device  used  in  conjunction 
with  articulation  paper.  The  device  uses 
air-driven  particles  to  roughen  the 
surfaces  of  dental  restorations;  uneven 
areas  of  the  restorations  are  then 
identified  by  use  of  articulation  paper. 

2.  Recommended  classification:  Class 
III  (premarket  approval).  The  Panel 
recommends  that  premarket  approval  of 
this  device  be  a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  air  brushes  be 
classified  into  class  III  because  the 
device  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
Use  of  the  device  may  cause  soft  and 
hard  tissue  damage  or  cause  inhalation 
or  harmful  particulate  matter  by  creating 
excessive  abrasive  particles  in  the 
mouth.  The  Panel  believes  that  general 
controls  would  not  provide  sufficient 
control  over  these  characteiistics.  The 
Panel  also  believes  that  sufficient  data 


do  not  exist  to  establish  an  adequate 
performance  standard  for  this  device 
because  statisfactory  performance  has 
never  been  demonstrated.  Therefore,  the 
Panel  recommends  that  the  device 
should  be  subject  to  premarket  approval 
to  assure  that  manufacturers 
demonstrate  satisfactory  performance  of 
the  device  and,  thus,  assure  its  safety 
and  effectiveness. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Inhalation  of 
particles:  Improper  design  of  the  device 
could  create  excessive  abrasive 
particles  which  could  be  inhaled  by  the 
patient. 

(b)  Tissue  trauma:  The  device  could 
cause  unnecessary  trauma  to  hard  and 
soft  tissue  structures  of  the  mouth  due  to 
the  abrasive  nature  of  the  particulates. 

(c)  Adverse  tissue  reaction:  If  the 
materials  used  in  the  device  are  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

(d)  Electrical  shock:  Improper  design 
or  a  malfunction  of  the  device  may 
cause  electrical  shock  to  the  patient  or 
user. 

Proposed  Classfication 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
air  brushes  be  classified  into  class  III 
(premarket  approval).  The  agency 
believes  that  the  device  presents  a 
potential  unreasonable  risk  of  illness  or 
injury  because  use  of  the  device  to 
roughen  surfaces  of  dental  restorations 
may  cause  the  patient  to  inhale  harmful 
particles  or  to  suffer  trauma  to  hard  and 
soft  tissues  of  the  mouth.  The  agency 
believes  that  sufficient  information 
exists  to  determine  that  general  controls 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device  and  that  insufficient  information 
exists  to  establish  a  performance 
standard  for  this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 


general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6080,  to  read  as 
follows: 

§  872.6080    Air  brush. 

(a)  Identification.  An  air  brush  is  an 
AC-powered  device  used  in  conjunction 
with  articulation  paper.  The  device  uses 
air-driven  particles  to  roughen  the 
surfaces  of  dental  restorations.  Uneven 
areas  of  the  restorations  are  then 
identified  by  use  of  articulation  paper. 

(b)  Classification.  Class  III  (premarket 
approval). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(I'R  Due  80-39956  Filed  12-29-80:  8:45  am| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
(Docket  No.  78N-29771 

Medical  Devices;  Classification  of 
Anesthetic  Warmers 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  anesthetic  warmers  into 
class  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  1 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
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Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
Kiibmitfed.  excent  that  individuals  may 


following  recommendation  regarding  the 
classification  of  articulation  paper: 

1.  Identification:  Articulation  paper  is 
a  device  composed  of  paper  coated  with 
an  ink  dye  that  is  placed  between  the 


only  if  it  finds  that  compliance  with  this 
section  is  not  hecessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
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actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  anesthetic  warmers: 

1.  Identification:  An  anesthetic 
warmer  is  an  AC-powered  device  into 
which  tubes  containing  anesthetic 
solution  are  placed  in  order  to  warm 
them  prior  to  the  administration  of  the 
anesthetic. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k]l,  records  and  reports 
requirements  under  section  519  of  Ihe 
act  (21  U.S.C.  3601),  and  the  good 
manufacturing  practice  regulation  under 
section  520(0  of  the  act  (21  U.S.C. 
360j(fl). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  aneslhotic  warmers  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  Sdfety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistiy  lor  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  cf  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  anesthetic 
warmers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
anesthetic  warmers  be  classified  into 
Class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendaUon  that  manufacturers  of 
anesthetic  warmers  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C.  360). 
FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  comphance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  anesthetic  warmers,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 
necessary  inspections  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
anesthetic  warmers  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21,  1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FD.A  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  lliem.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements. 
iniere«tcd  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 


persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
anesthetic  warmers  be  exempt  from  the 
good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(2  U.S.C.  360j(n).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness 
and  comphance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of 
anesthetic  warmers  having  defects  that 
could  harm  users. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regcidir.g  Ihe  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701  (a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegalod  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6100,  to  read  as 
follows: 

§  872.6 1 00    Anesttietic  warmer. 

(a)  Identification.  An  anesthetic 
warmer  is  an  AC-powered  device  into 
which  tubes  containing  anesthetic 
solution  are  plwced  in  order  to  warm 
them  prior  to  the  administration  of  the 
anesthetic. 

(b)  ClassificaHon.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
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requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 


§  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 


Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 
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Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 
Dated:  November  19, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\FR  Doc.  80-39957  Filed  12-29-80;  8:45  am| 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
(Docket  No.  78N-29781 

Medical  Devices;  Classification  of 
Articulation  Paper 

AGENCV:  Food  and  Drug  Administration. 
action:  Proposed  rule.  


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  articulation  paper  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  1.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  Issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 


following  recommendation  regarding  the 
classification  of  articulation  paper: 

1.  Identification:  Articulation  paper  is 
a  device  composed  of  paper  coated  with 
an  ink  dye  that  is  placed  between  the 
patient's  upper  and  lower  teeth  when 
the  teeth  are  in  the  bite  position.  The 
articulation  paper  is  used  to  locate 
uneven  or  high  areas. 

2.  Recommended  classification:  Class 
I  (general  controls):  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  articulation  paper  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  m.anner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  articulation 
paper  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
articulation  p.iper  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
articulation  paper  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  prem.arket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 


only  if  it  finds  that  compliance  with  this 
section  is  not  hecessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  articulation  paper,  the  agency  cannot 
make  the  required  finding.  To  protect 
the  public  health,  the  agency  needs  to  be 
able  to  identify  the  firms  manufacturing 
this  device,  to  conduct  necessary 
inspections  and  to  receive  premarket 
notification  from  manufacturers  to 
assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 
existing  devices  for  which  premarket 
approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
articulation  paper  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  pubhshed  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
articulation  paper  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360i(f)),  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
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contact  oral  tissues.  Altering  the 
composition  of  the  materials  or 
contamination  of  the  materials  with 
other  substances  may  lead  to  adverse 
tissue  reactions,  thus  placing  the  patient 


copits  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 

r    i.l_.-.    -] „  —  t      Drt(-.-»I»-rirl    cr^mmontc 


background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  chairs  with 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


86119 


requirements  concerning  records,  and 
§  820.198  (21  CFR  820,198).  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of 
articulation  paper  must  still  be  required 
to  comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  articulation  paper 
must  still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
compliants  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668]  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  .Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat,  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6140,  to  read  as 
follows: 

§  872.6140    Articulation  paper. 

(a)  Identification.  Articulation  paper 
is  a  device  composed  of  paper  coated 
with  an  ink  dye  that  is  placed  between 
the  patient's  upper  and  lower  teeth 
when  the  teeth  are  in  the  bite  position. 
The  articulation  paper  locates  uneven  or 
high  areas. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 


§  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  the  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  Hearing  Clerk 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Dtic  BO-39fl5«  Filed  12-29-80;  8:45  am) 
BILUNG  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2979] 

Medical  Devices,  Classification  of 
Base  Plate  St>ellacs 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  base  plate  shellacs  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
i.ssue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 


Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elswhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel. 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  base  plate  shellacs: 

1.  Identification:  Base  plate  shellac  is 
a  device  composed  of  shellac  that  is 
used  to  rebuild  the  occlusal  rim  of  full  or 
partial  dentures. 

2.  Recommend  classification:  Class  1 
(general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  base  plate  shellacs  be 
classified  into  class  I  because  the  Panel 
beUeves  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  base  plate 
shellac  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
base  plate  shellacs  be  classified  into 
class  II  (performance  standards).  The 
properties  of  the  materials  used  to  form 
base  plate  shellacs  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  base  plate  shellacs  directly 
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controls  alone  are  insufficient  to  control 
the  risks  to  health  presented  by  the 
device.  A  performance  standard  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  agency  also  believes  that  there  is 


identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Fridav. 


The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  chairs  without 
operative  units: 
1.  Identification;  A  dental  chair 
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contact  oral  tissues.  Altering  the 
composition  of  the  materials  or 
contamination  of  the  materials  with 
other  substances  may  lead  to  adverse 
tissue  reactions,  thus  placing  the  patient 
unnecessarily  at  risk.  The  agency 
believes  that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  fo 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  stanUard  fur 
this  device. 

Because  the  agency  has  determined 
that  base  plate  shellacs  should  be 
classified  into  Class  II  rather  than  Class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  th-s  device 
be  exempt  from  the  premarket 
notification  procedures  under  section 
510{k),  the  records  and  reports 
requirements  under  Section  519.  and  the 
good  manufacturing  practice  regulation 
under  Section  520(f]  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (4J 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  devices  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  tliesr  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elscwehre 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees  51. 3, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  P'ood  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6200.  to  read  as 
follows: 

§  872.6200    Base  plate  shellac. 

(a)  Identification.  Base  plate  shellac  is 
a  device  composed  of  shellac  that  is 
used  to  rebuild  the  occlusal  rim  of  full  or 
partial  dentures. 

(b)  Classification.  Class  11 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 


copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dbted:  .November  10.  VJBO. 
William  F.  Randolph, 
.■\i:tui^  Associate  Commissioner  for 
Regulatory  Affairs. 

|Fn  D'lr  m>  li<05S  tili'.l  l:^  :«-«0.  84.=>  ;im| 
BILLING  CODE  411l>-03-^ 


21  CFR  Part  872 

(Docket  No.  78N-2980] 

Medical  Devices;  Classification  of 
Dental  Chairs  with  Operative  Units 
agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  isssuing  for 
public  comment  a  proposed  regulation 
classifying  dental  chairs  with  operative 
units  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Chissification  Panel  that  the  device  be 
classifiL-d  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  elfectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controh  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  is.<;ue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2.  1981. 
FDA  proposes  that  the  final  re.gulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-30o). 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FVJRTHER  INF0R**AT10N  CONTACT: 
Gregory  Singleton.'Bureau  of  Medical 
Devices  (HFK-160).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring  MD  20910.  301-127-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 


background  informatio'n  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  chairs  with 
operative  units: 

1.  Identification:  A  dental  chair  with 
operative  unit  is  a  device  that  consists 
of  an  AC-powered  chair  or  lounger  in 
which  the  patient  is  positioned  during 
dental  procedures.  Attached  to  the  chair 
is  an  AC-powered  operative  unit  that 
supplies  power  to,  and  serves  as  the 
base  for,  dental  handpieces,  lights,  and 
other  devices  and  that  holds  syringes  for 
air  and  water. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k))  and  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i). 

3.  Summary  of  reasons  for 
recommendation:  Panel  recommends 
thai  dental  chairs  with  operative  units 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  devices  contact  the  body  have 
known  and  acceptable  properties.  The 
Panel  believes  that  manufacturers  of 
this  device  should  not  be  required  to 
comply  with  premarket  notification 
procedures  and  records  and  reports 
requirements  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members"  personal  knowledge  of,  and 
clinical  experience  with,  denial  chairs 
with  operative  units  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  Electrical  shock: 
Improper  electrical  design  of  the  device 
may  cause  electrical  shock  to  the 
patient. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  chairs  with  operative  units  be 
classified  into  class  II  (performance 
standards).  This  decision  is  babt  d  on 
the  potential  for  electric  shock  posed  by 
the  power  supply  of  the  device.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device  to 
ensure  electrical  safety  and  thai  general 
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presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
;r,rr.rrna»;nn  tn  ootjihUsh  3  Standard  for 


may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  1960. 
William  F.  Randolph, 


recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(dk)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
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controls  alone  are  insufficient  to  control 
the  risks  to  health  presented  by  the 
device.  A  performance  standard  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
The  agency  also  believes  that  there  is 
sufficient  information  to  establish  a 
performance  standard  for  this  device. 

Because  the  agency  has  determined 
that  dental  chairs  with  operative  units 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k)  and  records  and  reports 
requirements  under  section  519  of  the 
act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
7019(a),  52  Stat.  1055,  90  Stat.  540-546 
(21  U.S.C.  360c,  371(a)))  and  under 
authority  delegated  to  him  (21  CFR  5.1), 
the  Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6250,  to  read  as 
follows: 

§  872.6250    Dental  chair  with  operative 
unit. 

(a)  Identification.  A  dental  chair  with 
operative  unit  is  a  device  that  consists 
of  an  AC-powered  chair  or  lounger  in 
which  the  patient  is  positioned  during 
dental  procedures.  Attached  to  the  chair 
is  an  AC-powered  operative  unit  that 
supplies  power  to,  and  serves  as  the 
base  for,  dental  handpieces,  lights,  and 
other  devices  and  that  holds  syringes  for 
air  and  water. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 


identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[KR  Doc,  80-39S60  Filed  12-29-aO:  8:4.'"i  am) 
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21  CFR  Part  872 
[Docket  No.  78N-2981] 

Medical  Devices;  Classification  of 
Dental  Chairs  Without  Operative  Units 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comm.ent  a  proposed  regulation 
classifying  dental  chairs  without 
operative  units  into  class  II 
(perforniance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(genera!  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classfiying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 


The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  chairs  without 
operative  units: 

1.  Identification:  A  dental  chair 
without  operative  unit  is  a  device  that 
consists  of  an  AC-powered  chair  or 
lounger  in  which  the  patient  is 
positioned  during  dental  procedures. 
The  Chair  does  not  have  an  operative 
unit  device  attached. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)). 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recom.mends  that  dental  chairs  without 
operative  units  be  classified  into  class  1 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  may 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  the  premarket  notification 
procedures,  records  and  reports 
requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental  chairs 
without  operative  units  in  the  practice  of 
dentistry. 

5.  Risks  to  health;  Electrical  shock: 
Improper  electrical  design  of  the  device 
may  cause  electrical  shock  to  the 
patient. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  chairs  without  operative  units  be 
classified  into  class  n  (performance 
standards).  This  decision  is  based  on 
the  potential  for  electric  shock  posed  by 
the  power  supply  of  the  device.  The 
Agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  he-^lth 
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manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required 

FDA  disagrees  with  the  PanoKs 
recommendation  that  manufacturers  of 
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proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  nevv'  nam.es 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 


comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
l^i:ji;r.H  n.n  this  nrnnnsal  hprnmp  effective 
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presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  standard  for 
this  device. 

Because  the  agency  has  determined 
that  dental  chairs  without  operative 
units  should  be  classified  into  class  II 
rather  than  class  I,  the  agency  is  not 
required  to  publish  a  regulation  adopting 
or  rejecting  the  Panel  recommendation 
that  this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k).  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1973  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  adv  isory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  .513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6260,  to  read  as 
follows: 

§  872.6260    Dental  chair  without  operative 
unit 

(a)  Identification.  A  dental  chair 
without  operative  unit  is  a  device  that 
eonsists  of  an  AC-powered  chair  or 
lounger  in  which  the  patient  is 
positioned  during  dental  procedures. 
The  chair  does  not  have  an  operative 
unit  device  attached. 

(b)  Classification.  Class  tK.^^ 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fisher.s 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 


may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Da'yd:  November  19.  1960. 
William  F.  Randolph. 
.■\dini;  .\ssociate  ConunissiontT  for 
Rt'gulatory  Affairs. 
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21  CFR  PART  872 

[Docket  No.  78N-29821 

Medical  Devices;  Classification  of 
Cotton  Rolls 

agency:  Food  and  Drug  Administration. 
action:  Proposed  Rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cotton  rolls  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  .Amendmi-n's  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  aftor  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (I  lFA-305) 
Food  and  Drug  Administration,  Rm.  4- 
62,  ,5600  Fishers  Lane,  Rockvillp.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Singleton,  Bureau  of  Medical 
Devices  (HFK-^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  m  this  issue  of 
the  Federal  Register  provides 
background  information  com.i.rning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
followmg  reoommenddtion  regarding  the 
classification  of  cotton  rolls; 

1.  Identification:  A  cotton  roll  is  a  tube 
shaped  device  composed  of  cotton  fibers 
that  is  used  to  absorb  moisture  in  the 
oral  cavity  during  dental  procedures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 


recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(dk)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360i(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  cotton  rolls  be 
classified  into  class  I  because  the  Panel 
believed  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properUes.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requircm.3nts.  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendrition  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  cotton  rolls  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
cotton  rolls  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  thai  manufacturers  of 
cotton  rolls  be  exempt  from  section 
510(k)  of  the  act  (21  U.S.C.  360(kj),  FDA 
is  proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing. 
and  premarket  notification  under 
section  510  (a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
hsting  and  premarket  notification  by 
manufacturers  of  cotton  rolls,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notification  from 
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4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  prophylaxis 


Compliance  with  the  GMP  regulation 
will  help  prevent  production  of 
prophylaxis  cups  having  defects  that 
could  harm  users. 
On  April  28,  1978,  the  agency 


21  CFR  Part  872 
(Docket  No.  78N-2984] 

Medical  Devices;  Classification  of 
Rubber  Dams 
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manufacturers  to  assure  that  FDA  lc:^rns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required 

FDA  disagrees  with  the  Panol's 
recommendation  that  m.anufacturers  of 
cotton  rolls  be  exempt  from  records  and 
reports  regulations  under  section  519  of 
the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FD.A's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
r(;gulation,  published  in  the  Federal 
Register  of  July  21,  197B  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued.  FDA 
believes  that  it  cannot  properly  issue 
exem.ptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
reguiafions  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  jr 
other  persons  be  exempt  fni.m  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FD.X  is 
proposing  now  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  CMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
u  i'h  respect  to  general  requiinments 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  compl.iint 
files. 

FDA  disagrees  wih  'he  Panel's 
recommendation  that  manufacturers  of 
CGiton  rolls  be  exempt  from  the  good 
manufacturing  practice  [GMP) 
regulation  under  section  5Z0[f)  of  the  act 
(21  U.S.C.  seOjin.  The  igcncy  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safely,  ptfcctiveness 
and  compliance  with  the  adulieration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  rfgulation 
will  help  prevent  production  of  cotton 
rolls  having  defects  Iha!  could  hum 
users. 

On  April  28.  1978,  the  agency 
terminated  all  of  tlis-  device 
chissification  panels  and  ree'>t:d)lished 
them  with  the  same  functior's.  but  with 
new  names  and  a  new  siiutiure.  FDA 
published  notices  of  thesi^  changes  in 
the  Federal  Register  of  M:iy  19.  1978  (4J 
FR  :::1666.  21667,  and  21658)  and  May  26. 
1978  (43  FR  22672  and  226",i)  Th's 


proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  nev*-  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  372.6280,  to  read  as 
fellows: 

§  072.6280     Cotton  roll. 

(a)  Identification.  A  cotton  roll  is  a 
tube  shaped  device  composed  of  cotton 
fibers  that  is  used  to  absorb  moisture  in 
the  oral  cavity  during  dental  procedures. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may.  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Cleik  (HFA-.^05),  Food  and  Drug 
Administration,  Rm.  A-%1.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Rei;eived  comments 
may  be  seen  m  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19.  19«0. 
William  F.  Randolph, 
■  .-Xi.lini;  .-Xs-^ociotc  ConTnissiorrrfor 
Rc:4dlc.tory  Affairs. 
p  r.  t>.r    «n  :i»»K  Vi'.'i!  1  j-.:w-«(i.  H:45  :in;| 
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21  CFR  Part  872 
IDocketNo.  78N-29831 

Medical  Devices;  Classification  of 
Prophylaxis  Cups 

AGENCY:  Food  and  Drug  .Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regnlaticjn 
classifying  prophylaxis  cups  into  cl.iss  I 
(general  contiols).  FD,A  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  thdl 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  .After  consid{:ring  public 


comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  becom.e  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (1 IFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-^OO),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
de\elopment  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  prophylaxis  cups: 

1.  Identification:  A  prophylaxis  cup  is 
a  device  made  of  rubber  that  is  held  by 
a  dental  handpiece  and  used  to  apply 
polishing  agents  during  prophylaxis 
(cleaning).  The  dental  handpiece  spins 
the  rubber  cup  holding  the  polishing 
agent  and  the  user  applies  it  to  the  teeth 
to  remove  debris. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  secfion  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  prophylaxis  cups  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effrictiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 
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manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f]). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 


several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 


complaint  files,  can  investigate  device- 
related  injury  reports  and  com.plaints 
about  product  defects,  m.ay  determine 
whether  the  manufacturer's  correcti\e 
actions  are  adequate,  and  may 
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4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  prophylaxis 
cups  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  thai 
prophylaxis  cups  be  classified  into  class 
I  (general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
prophylaxis  cups  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  PR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  if  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exenlption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufactureis  of 
prophylaxis  cups  be  exempt  from  the 
good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 
and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 


Compliance  with  the  GMP  regulation 
will  help  prevent  production  of 
prophylaxis  cups  having  defects  that 
could  harm  users. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
r:!assificatinn  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  The 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a))l  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  862  in  Subpart  G 
by  adding  now  §  872.6290,  to  read  as 
follows: 

§  872.6290    Prophylaxis  cup. 

(a)  Idenlificat'on.  A  prophylaxis  cup 
is  a  dev  ice  made  of  rubber  that  is  held 
by  a  dental  handpiece  and  used  to  apply 
polishing  agents  during  prophylaxis 
(cleaning).  The  dental  handpiece  spins 
the  rubber  cup  holding  the  polishing 
agent  and  the  user  applies  it  to  the  teeth 
to  remove  debris. 

(b)  Clafssification.  Class  1  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2,  1981  submit  to  the  Hearing 
Clerk,  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5000  Fishers 
Lane,  Rockville,  MD  20657,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
sulimit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

IJaled:  November  19, 1980. 
William  F.  Randolph, 

Al  linn  Associate  Cosv.missloner  for 
Regulatory  Affairs. 

|i  H  Do.;   WV  l'l'i(-,i  Kili'li  1.;-::H-«I1:  fl4.">  ,im| 
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21  CFR  Part  872 
(Docket  No.  78N-2984] 

Medical  Devices;  Classification  of 
Rubber  Dams 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  rubber  dams  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 
Panel  Recomimendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  rubber  dams: 

1.  Identification:  A  rubber  dam  is  a 
device  composed  of  a  thin  sheet  of  latex 
with  a  hole  in  the  center  that  is  used  to 
isolate  a  tooth  from  fluids  in  the  mouth 
during  dental  procedures,  such  as  filling 
a  cavity.  The  device  is  streched  around 
a  tooth  by  inserting  the  tooth  through 
the  hole  in  the  center. 

2.  Recommended  classification;  Clas;^ 
1  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
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Dated  November  19, 1980 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulator}'  Affairs. 

(FR  Di)C.  80-39864  Kiletl  12-29-«0;  8;4')  ,im| 
BILLING  CODE  411(H}3-M 


under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 


-  _i    /n..    I  T   O   /"» 


of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
rubber  dam  clamps  be  exempt  from 
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manufacturing  practice  regulation  under 
.section  520(f)  of  the  act  (21  U.S.C. 
360j(rj). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  rubber  dams  be 
classified  into  class  I  because  the  Panel 
believes  that  genera!  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  should  not 
be  required  to  comply  with  premarket 
notification  procedures,  records  and 
reports  requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  uhich  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  rubl^i.T  dams  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  Identified. 

Proposed  Classification 

FDA  agrees  with  the  Pant  I 
recommendation  and  is  proposing  that 
rubber  dams  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufactureis  of 
rubber  dams  be  exempt  from  section 
510(k)  of  the  act  (21  U.S.C.  360(k)),  FDA 
is  proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing  and 
premarket  notification  under  section  510 
(a)  through  (k)  of  the  act.  Under  section 
510(gj(4)  of  the  act,  the  agency  m.iy 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing  and 
premarket  notification  by  m.anufacturers 
of  rubber  dams,  the  agency  cannot  make 
the  required  finding.  To  pro'ect  the 
public  health,  the  agency  needs  to  be 
able  to  identify  the  firms  manufacturing 
this  device,  to  assure  that  FDA  learns  of 
new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
labber  dams  be  exempt  from  records 
and  reports  regulations  under  section 
519  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requi'-ements  in 


several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519. 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them,  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  vvill  issue 
exem.ptions  that  arc  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
rubber  dams  be  exempt  from  the  device 
good  manufacturing  practice  (GMP) 
regulation  under  section  52C(f)  of  the  act 
(21  U.S.C.  360iif)).  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.160).  with 
respect  to  general  requirements 
concerning  records,  and  §  820,198  (21 
CFR  820.198),  with  respect  t  j  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  rubber  dams  must  still 
be  required  to  comply  with  the 
complaint  file  requirements  of  §  820.198 
to  ensure  that  these  manaufacturers 
have  adequate  systems  for  complaint 
investigation  and  followup.  The  agency 
also  believes  that  manufacturers  of 
rubber  dams  must  still  be  required  to 
comply  with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 


complaint  files,  can  investigate  device- 
related  injury  reports  and  com.plaints 
about  product  defects,  m.ay  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemiption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  Iheir  new  na.mes 
miay  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(aj))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6300,  to  read  as 
follows: 

§  872.6300    Rubber  dam. 

(a)  Identification.  A  rubber  dam  is  a 
device  composed  of  a  thin  sheet  of  latex 
with  a  hole  in  the  center  that  is  used  to 
isolate  a  tooth  from  fluids  in  the  mouth 
during  dental  procedures,  such  as  filling 
a  cavity.  The  device  is  stretched  around 
a  tooth  by  inserting  the  tooth  through 
the  hole  in  the  center. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820.  with  the  exception  of 

§  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
coniments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comiments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 
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comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  rubber  dam  clamps 


number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 


fluids  in  the  mouth  during  procedures, 
such  as  filling  a  cavity). 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 

,1  C A 


86126 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 


Dated  November  19. 1980 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Di)C.  80-39964  Filed  12-29-HO:  8:4i  .im| 
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21  CFR  Part  872 
[Docket  No.  78N-298S] 

Medical  Devices;  Classification  of 
Rubber  Dam  Clamps 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing- for 
public  comment  a  proposed  regulation 
classifying  rubber  dam  clamps  into  class 
I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
Office  of  the  Hearing  Clerk  {HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  rubber  dam  clamps: 

1.  Identification:  A  rubber  dam  clamp 
is  a  device  used  to  anchor  a  rubber  dam 
(a  barrier  used  to  isolate  a  tooth  from 
fluids  in  the  mouth  during  dental 
procedures,  such  as  filling  a  cavity). 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 


under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360{k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f]]. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  rubber  dam  clamps  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficjpnt  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  base:  The  Panel 
based  its  recommendation  on  the  Panel 
members*  personal  knowledge  of,  and 
clinical  experience  with,  rubber  dam 
clamps  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
rubber  dam  clamps  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panels 
lecommendation  that  manufaclure.''s  of 
rubber  dam  clamps  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  rubber  dam  clamps,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 
necessary  inspections  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 


of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
rubber  dam  clamps  be  exempt  from 
records  and  reports  regulafions  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  secfion  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519> 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
rubber  dam  clamps  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)),  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manuf.-cture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  thjn 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  rubber 
dam  clamps  must  still  be  required  to 
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order  to  conduct  necessary  inspections, 
and,  thereby,  to  protect  the  public 
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agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
55  820.180  and  820.198,  is  unlikely  to 


Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
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comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  rubber  dam  clamps 
must  still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FD.A  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  autliorify 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6310.  to  read  as 
follows: 

§  872.6310    Rubber  dam  clamp. 

(a)  Identification.  A  rubber  dam 
clamp  is  a  device  used  to  anchor  a 
rubber  dam  (a  bty^ier  used  to  isolate  a 
tooth  from  fluids  in  the  mouth  during 
dental  procedures,  such  as  filling  a 
cavity). 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  820.180,  with  respect  to  general 
requirements  concerning  records,  and 
S  820.198.  with  respect  to  complaint 
iiles. 

Interested  persons  may,  on  or  before 
.\iarch  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
l.ane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposdl.  Four 
ccpios  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clexk  docket 


number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39965  Filed  12-29-80:  8:45  am| 
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21  CFR  Part  872 
[Docket  No.  78N-2986] 

Medical  Devices;  Classification  of 
Rubber  Dam  Frames 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  rubber  dam  frames  into  class 
I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  info  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20B57. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910.  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
ail  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  rubber  dam  frames: 

1.  Identification;  A  rubber  dam  frame 
is  a  plastic  or  metal  device  used  to 
stretch  and  apply  a  rubber  dam  (a 
barrier  used  to  isolate  a  tooth  from 


fluids  in  the  mouth  during  procedures, 
such  as  filling  a  cavity). 

2.  Recommended  classification:  Class 
1  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  pracfice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summ.ary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  rubber  dam  frames  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notificafion  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  rubber  dam 
frames  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classirication 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
rubber  dam  frames  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel 
recommendaUon  that  manufacturers  of 
rubber  dam  frames  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C.  360), 
FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  rubber  dam  frames,  the  agency 
cannot  make  the  required  finding.  In 
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The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
foUowinB  recommendation  regarding  the 


Proposed  Classification 

FDA  agrees  with  the  Panel 


Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
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order  to  conduct  necessary  inspections, 
and,  thereby,  to  protect  the  public 
health,  the  agency  must  be  able  to 
identify  the  firms  manufacturing  this 
device.  Likewise,  the  agency  must 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
rubber  dam  frames  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  3601). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  In  the  future.  FDA  will  publish 
other  regulations  under  section  519. 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA.  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  re.sponse  to  the  Panel's 
recommendation  that  manufacturers  of 
rubber  dam  frames  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(11  of 
the  act  (21  U.S.C.  360j(f)),  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180).  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 


agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  rubber 
dam  frames  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  rubber  dam  frames 
must  still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  products  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21663)  and  May  28. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  513,  701(a). 
52  Stat.  1055,  90  Stat.  540-546  (21  U.S.C. 
360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.C320,  to  read  as 
foUov/s: 

§  872.6320    Rubber  dam  frame. 

(a)  Identification.  A  rubber  dam  frame 
is  a  plastic  or  metal  device  used  to 
stretch  and  apply  a  rubber  dam  (a 
barrier  used  to  isolate  a  tooth  from 
fluids  in  the  mcuth  during  dental 
procedures,  such  as  filling  a  cavity). 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  with  the  exception  of 

§  820.180.  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1931  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 


Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-31)966  Filed  12-29-80:  8:45  am) 
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21  CFR  Part  872 
[Docket  No.  78N-2987] 

Medical  Devices,  Classification  of 
Ultraviolet  Detectors 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
AdATiLnistration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  ultraviolet  detectors  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  II. 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device, 
after  considering  public  comments,  FDA 
will  issue  a  final  regulation  classifying 
the  device.  These  actions  are  being 
taken  under  the  Medical  Device 
Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administraton,  8757  Georgia  Ave.,  Silver 
spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendations 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
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background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  oral  cavity  evacuators: 


act.  Under  section  510(g)(4)  of  the  act. 
the  agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration. 


and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of  oral 
cavity  evacuators  having  defects  that 
could  harm  users. 
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The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  ultraviolet  detectors: 

1.  Identification:  An  ultraviolet 
detector  is  a  device  that  provides  a 
source  of  ultraviolet  light  which  is  used 
to  identify  otherwise  invisible  material, 
such  as  dental  plaque,  present  in  or  on 
teeth. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  high  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  ultraviolet  detectors 
be  classified  into  class  II  because  the 
amount  of  ultraviolet  light  emitted  by 
the  device  must  be  controlled  to  prevent 
eye  damage.  The  design  and  ouput 
characteristics  of  this  device  should 
meet  a  generally  acceptable  satisfactory 
level  of  performance.  Also,  the  electrical 
properties  of  the  device  must  be 
controlled  to  assure  electrical  safety. 
The  Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  these  characteristics.  The 
Panel  believes  that  a  performance    , 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based;  The  Panel 
based  its  recommendation  on  tlie  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry.  The  Panel  also 
based  its  recommendation  on  a  report 
published  in  the  Journal  of  the  American 
Dental  Association  (Ref.  1).  The  report 
stated  that  ultraviolet  radiation  of  320- 
400  nanometers  (nm)  is  usually 
innocuous  to  human  skin.  However, 
ultraviolet  light  radiation  in  the  320-400 
nm  can  cause  erythema  (redness  of  the 
skin  produced  by  congestion  of  the 
capillaries)  and  pigmentation  in  persons 
naturally  susceptible  to  ultraviolet  light 
and  persons  ingesting  certain  drugs  or 
other  chemicals  that  act  as 
photosensitizing  agents. 

5.  Risks  to  health:  (a)  Adverse  skin 
reaction:  A  phototoxic  or  photoallergic 
skin  reaction  (erythema  and 
pigmentation)  may  occur  after  moderate 
to  excessive  exposure  to  ultraviolet 
radiation  emitted  by  the  device. 

(b)  Eye  damage:  Eye  damage  may  be 
caused  by  exposure  to  ultraviolet 
radiation  emitted  by  the  device. 

(c)  Electrical  shock;  Improper 
electrical  design  of  the  device  may 
cause  electrical  shock  to  the  patient  or 
users. 


Proposed  Classirication 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
ultraviolet  detectors  be  classified  into 
Class  II  (performance  standards).  A 
performance  standard  for  this  device 
would  control  the  exposure  of  the 
patient  to  unnecessary  ultraviolet  light 
radiation.  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Reference 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.,  to  4  p.m., 
Monday  through  Friday. 

1.  Council  on  Dental  Materials  and 
Devices,  "Guidelines  on  the  Use  of 
Ultraviolet  Radiation  in  Dentistry," /ourno/o/ 
the  American  Dental  Association.  Volume 
92:775-775,  April  1976. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  20. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C,  360,  (a)))  and  under  authority 
delegated  to  him  (21  CFR  5,1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872,6350,  to  read  as 
follows: 

§  872.6350    Ultraviolet  detector. 

(a)  Identification.  An  ultraviolet 
detector  is  a  device  that  provides  a 
source  of  ultraviolet  light  which  is  used 
to  identify  otherwise  invisible  material, 
such  as  dental  plaque,  present  in  or  on 
teeth. 

(b)  Classification.  Class  II 
(performance  standards). 


Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  docum.ent.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p,m.,  Monday  through 
Friday. 

Dated;  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  80-3996T  Filed  12-29-80.  84S  am] 
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21  CFR  Part  872 
[Docket  No.  78N-2988] 

Medical  Devices;  Classification  of  Oral 
Cavity  Evacuators 

agency:  Food  and  Drug  Administration, 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  oral  cavity  evacuators  into 
class  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  clasbifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administrafion,  Rm,  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
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21  CFR  Part  872 

(Docket  No.  78N-2989) 

Medical  Devices;  Classification  of 
Dental  Floss 


practice  regulation  under  section  520(f) 
of  the  act  (21  U.S.C.  360j(f)). 
3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  floss  be 
classified  into  class  I  because  the  Pane! 
hplipvps  tViat  opnpral  r.nntrnls  arp 


the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FDA's 
present  device  regulations  are  authorizd, 
wholly  or  in  part,  by  519  The  most 
extensive  of  these  requirements  are 
found  in  the  device  good  manufacturing 
nrartirp  fHMPI  rpCTiilfltinn   niihlishfid  in 
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background  infonnation  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  oral  cavity  evacuators: 

1.  Identification:  An  oral  cavity 
evacuator  is  a  hand-held  device  that 
consists  of  a  plastic  tube  attached  to  a 
suction  unit  and  is  used  to  remove  fluids 
from  the  oral  cavity  during  dental 
procedures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  sec;tion  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f]). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  oral  cavity  evacuators 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistrj'  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
Vvith  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  oral  cavity 
evacuators  in  the  practice  of  dentistry 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
oral  cavity  evacuators  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  uTe 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panels 
recommendation  that  manufacturers  of 
oral  cavity  evacuators  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing  and  premarket  notification 
under  section  510  (a)  through  (k)  of  the 


act.  Under  section  510(g)(4)  of  the  act, 
the  agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing  and  premarket  notification  by 
manufacturers  of  oral  cavity  evacuators, 
the  agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
oral  cavity  evacuators  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GNIP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  s'^ction  519, 
including  rcgulaiions  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposed  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FD.A  will  issue 
oxcmp'ions  that  are;  appropiiati?.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
re,']niations,  is  an  exemption  of  certain 
manufacturers  fiom  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CITL  820.180), 
vvith  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.108),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
oral  cavity  evacuators  be  exempt  from 
the  good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360)(f)).  The  agency  believes 
thit  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness 


and  compliance  with  the  adulteration 
and  misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of  oral 
cavity  evacuators  having  defects  that 
could  harm  users. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  nev^  §  872.6370.  to  read  as 
follows:  - 

§  872.6370    Oral  cavity  evacuator. 

(a)  Identification.  An  oral  cavity 
evacuator  is  a  hand-held  device  thai 
consists  of  a  plastic  tube  attached  to  a 
suction  unit  and  is  used  to  remove  fluids 
from  the  oral  cavity  during  dental 
procedures. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 

William  F.  Randolph, 

Acting  Associate  Cowwissioner  for 
Re^iila  tory  Affairs. 

IFR  Ooc  80-3996S  Filed  12-28-80:  MS  aa] 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
rnrnmiuRinnpr  of  Fond  and  Dru2S 


dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

Annoccc*  ^A.'ritton  rnmmpntQ  tn  thp 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  forceps  for  an 
articulation  paper  in  the  practice  of 
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21  CFR  Part  872 

[Docket  No.  78N-2989] 

Medical  Devices;  Classification  of 
Dental  Floss 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  floss  into  cUiss  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  1 
is  to  require  that  the  device  meet  only 
the  general  controls  appliciible  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2,  1981. 
?UA.  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  {HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommentation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  m.ide  the 
following  recommendation  regarding  the 
classification  of  dental  floss: 

1.  Idenfification:  Dental  floss  is  a 
string-like  device  made  of  cotton  or 
other  fibers  that  is  intended  to  he  used 
to  remove  plaque  and  food  particles 
from  between  the  teeth  to  reduce  tooth 
decay.  The  fibers  of  the  device  may  be 
coated  with  wax  for  easier  use. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360 
(k)),  records  and  reports  requirements 
under  section  519  of  the  act  (21  US.C. 
360i),  and  the  good  manufacturing 


practice  regulation  under  section  520(f) 
of  the  act  (21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendafion;  The  Panel 
recommends  that  dental  floss  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  knov/n  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  prema^-ket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  dental  fioss  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  fioss  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
dental  floss  be  exempt  from  section 
510(k)  of  the  act  (21  U.S.C.  360(k)),  FDA 
is  proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing  and 
premarket  notification  under  section 
510(a)  through  (k)  of  the  act.  Under 
section  510(g)(4)  of  the  act,  the  agency 
may  exempt  a  manufacturer  from 
section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing  and  premarket  notification  by 
manufacturers  of  dental  floss,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FD.A  learns 
of  new  devices  and  of  signficant 
.modifications  of  existing  devices,  fur 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
dental  floss  be  exempt  from  records  and 
reports  regulations  under  section  519  of 


the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FDA's 
present  device  regulations  are  authorizd, 
wholly  or  in  part,  by  519  The  most 
extensive  of  these  requirements  are 
found  in  the  device  good  manufacturing 
practice  (GMP)  regulation,  published  in 
the  Federal  Register  of  July  21, 1978  (43 
FR  31503).  In  the  future.  FDA  will 
publish  other  regulafions  under  section 
519.  including  regulations  requiring 
reports  to  FDA  of  experience  with 
medical  devices.  Until  these  regulations 
are  issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR 
§  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
dental  floss  be  exempt  from  the  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
device  and  thus  its  safety,  effectiveness, 
and  compliance  with  the  adulation  and 
.misbranding  provisions  of  the  act. 
Compliance  with  the  GMP  regulation 
will  help  prevent  production  of  dental 
floss  having  defects  that  could  harm 
users. 

On  April  28, 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
com.mittees  and  list  of  their  names  may 
be  found  in  the  preamble  to  the  general 
provisions,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
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regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued.  FDA 
believes  that  it  cannot  properly  issue 
exemotions  from  them.  In  the  future. 


other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 


i; L. 


Dated:  November  19,  1930. 
William  F.  Randolph, 

Acting  Associate  Coivwfsskmer  far 
Regv!alor\-  .4  f(cirs. 

|KR  Urn    80-  l99-r,  Filed  12-2<MW  8  45  am| 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6390.  to  read  ds 
follows: 

§  872.6390    Dental  floss. 

(a)  Identification.  Dental  floss  is  a 
string-like  device  made  of  cotton  or 
other  fibers  that  is  intended  to  be  used 
to  remove  plaque  and  food  particles 
from  between  the  teeth  to  reduce  tooth 
decay.  The  fibers  of  the  device  may  be 
coated  with  wax  for  easier  use. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
WUliam  F.  Randolph 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|ni  Doc.  80-39969  Filed  12-29-80:  8:45  am) 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
[Docket  No.  78N-2990] 

Medical  Devices;  Classification  of 
Forceps  for  an  Articulation  Paper 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  forceps  for  an  articulation 
paper  into  class  I  (general  controls). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  I  is  to 
require  that  the  device  meet  only  the 
general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 


dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
olfice  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  forceps  for  an 
articulation  paper: 

1.  Identification:  Forceps  for  an 
articulation  p  aper  are  a  device  used  to 
hold  articulation  paper  in  the  proper 
position  between  the  patient's  upper  and 
lower  teeth  when  the  teeth  are  in  the 
bite  position.  The  articulation  paper 
locates  uneven  or  high  areas. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360i(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  forceps  for  an 
articulation  paper  be  classified  into 
class  I  because  the  Panel  believes  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 


4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  forceps  for  an 
articulation  paper  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
forceps  for  an  articulation  paper  be 
classified  into  class  I  (general  controls). 
The  agency  believes  that  general 
controls  are  sufficient  to  control  the 
risks  to  health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  an  articulation  paper  be 
exempt  from  section  510(k)  of  the  act  (21 
U.S.C.  360(k)),  FDA  is  proposing  that 
these  manufacturers  be  subject  to 
registration  and  device  listing  under 
section  510  (a)  through  (j)  of  the  act,  but 
exempt  from  premarket  notification 
under  section  510(k)  of  the  act  and 
Subpart  E  of  Part  807  of  the  regulations. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration 
and  listing  by  manufacturers  of  forceps 
for  an  articulation  paper,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device  and  to 
conduct  necessary  inspections.  The 
agency  has  determined,  however,  that  it 
is  not  necessary  for  the  protection  of  the 
public  health  that  FDA  receive 
premarket  notification  submissions 
concerning  forceps  for  an  articulation 
paper.  The  agency  does  not  at  this  time 
anticipate  that  premarket  approval  will 
be  required  for  this  device.  The  agency 
believes  that  the  semiannual  updating  of 
device  listing  under  section  510(j)(2)  will 
provide  FDA  with  adequate  notice 
concerning  new  products  within  this 
generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  an  articulation  paper  be 
exempt  from  records  and  reports 
regulations  under  section  519  of  the  act 
(21  U.S.C.  300i).  The  records  and  reports 
requirements  in  several  of  FD.Vs 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
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under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 


inspections.  The  agency  has  determined, 
however,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  forceps  for 
dental  dressings.  The  agency  does  not  at 


of  the  device  and  user  experience  with 
the  device,  the  agency  has  determined 
that  application  of  the  GMP  regulation, 
other  than  §§  820.180  and  820.198,  is 
unlikely  to  improve  the  safety  and 
effectiveness  of  the  device.  The  agency 
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regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued.  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  Issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  cltissificaticn 
regulations,  is  an  exemption  of  certdin 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  an  articulation  paper  be 
exempt  from  the  device  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(rjl,  FDA  is  proposing  that 
a  manufacturer  oi  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180).  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  ihe 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  forceps  for  an 
articulation  paper  must  still  be  required 
to  comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  forceps  for  an 
articulation  paper  must  still  be  required 
to  comply  with  the  general  requirements 
concerning  records  in  §  820.160  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  maufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 


other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  .May  19,  1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  inform.ation 
regarding  the  device  advisory 
committees  and  hst  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elswhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  51.3, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)])  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6400,  to  read  as 
follows: 

g  872.6400     Forceps  for  an  articulation 
paper. 

(a)  Idenlificalian.  Fjrceps  for  an 
articulation  paper  arc  a  device  used  to 
hold  articulation  paper  in  the  proper 
position  between  the  patient's  upper  and 
lower  teeth  when  the  teeth  are  in  the 
bite  position.  The  articulation  paper 
locates  uneven  or  high  areas. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820.  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  lo 
complaint  files. 

Interested  parties  may.  on  or  before 
March  2,  19B1  submit  to  the  Hearing 
Clcik  {HF.A-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5CO0  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Fridav. 


Dated:  November  19. 1980. 
U'iUiam  F.  Randolph, 

Acl:ng  Associate  Commissioner  for 
Regulatory  Affairs. 

IKR  Urn    80-  l99-r,  Filed  12-29-HO  8:45  am| 
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21  CFR  Part  872 
(Docket  No.  78N-29911 

Medical  Devices;  Classification  of 
Forceps  for  Denta!  Dressings 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  forceps  for  dental  dressings 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  Ihe  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5000  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFk-160),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  2091G,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FD.\  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  forceps  for  dental 
dressings: 

1.  Identification:  Forceps  for  dental 
dressings  are  a  handheld,  tweezer-like 
device  used  to  apply  dressings  to  areas 
in  the  mouth  during  dental  procedures. 

2.  Recommended  classification:  Class 
1  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
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Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk,  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 


forceps  for  a  rubber  dam  clamp  be 
exempt  from  section  510(k)  of  the  act  (21 
U.S.C.  36G(k)),  FDA  is  proposing  that 
these  manufacturers  be  subject  to 
registration,  device  listing,  and 
premarket  notification  under  section  510 
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under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  forceps  for  dental 
dressings  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  peraonal  knowledge  of.  and 
clinical  experience  with,  forceps  for 
dental  dressings  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classirication 

FDA  agrees  with  Panel 
recommendation  and  is  proposing  that 
forceps  for  dental  dressings  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  dental  dressings  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
360(k)).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  under  section  510  (a) 
through  (j)  of  the  act,  but  exempt  from 
premarket  notification  under  section 
510(k)  of  the  act  and  Subpart  E  of  Part 
807  of  the  regulations.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration  and  listing  of 
manufacturers  of  forceps  for  dental 
dressings,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  to  conduct  necessary 


inspections.  The  agency  has  determined, 
however,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  forceps  for 
dental  dressings.  The  agency  does  not  at 
this  time  anticipate  that  premarket 
approval  will  be  required  for  this  device. 
The  agency  believes  that  the  semiannual 
updating  of  device  listing  under  section 
510(j)(2)  will  provide  FDA  with  adequate 
notice  concerning  new  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  dental  dressings  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (CMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  de\ace 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  a  dental  dressing  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(f)  of  the  act  (21  U.S.C.  360j(f)),  FDA 
is  proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  manufacture 


of  the  device  and  user  experience  with 
the  device,  the  agency  has  determined 
that  application  of  the  GMP  regulation, 
other  than  §§  820.180  and  820.198.  is 
unlikely  to  improve  the  safety  and 
effectiveness  of  the  device.  The  agency 
believes,  however,  that  manufacturers  of 
forceps  for  dental  dressings  must  still  be 
required  to  comply  with  the  complaint 
file  requirements  of  §  820.198  to  ensure 
that  these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  forceps  for  denial 
dressings  must  still  be  required  to 
comply  with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6410,  to  read  as 
follows: 

§  872.6410    Forceps  for  dental  dressings. 

(a)  Identification.  Forceps  for  dental 
dressings  are  a  hand-held,  tweezer-like 
device  used  to  apply  dressings  to  areas 
in  the  mouth  during  dental  procedures. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820.  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 
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forceps  for  a  rubber  dam  clamp  be 
exempt  from  the  device  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(fi  of  the  act 
(21  U.S.C.  360j(f)),  FDA  is  proposing  that 
a  maniifartiirpr  nf  thi.s  device  be  exemot. 


§  872.6420    Forceps  for  a  rubber  dam 
clamp. 

(a)  Identification.  Forceps  for  a  rubber 
dam  clamp  are  a  plier-like  device  that 
are  used  to  spread  a  rubber  dam  clamp 
(a  device  used  to  anchor  a  rubber  dam 


ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk.  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday, 

Dated:  November  19, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-39971  Filed  12-2<»-«):  8-15  am) 
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21  CFR  Part  872 

(Docket  No.  78N-2992) 

Medical  Devices;  Classification  of 
Forceps  for  a  Rubber  Dam  Clamp 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  forceps  for  a  rubber  dam 
clamp  into  class  I  (general  controls). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  I  is  to 
require  that  the  device  meet  only  the 
general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 


Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  forceps  for  a  rubber 
dam  clamp; 

1.  Identification:  Forceps  for  a  rubber 
dam  clamp  are  a  plier-like  device  that 
are  used  to  spread  a  rubber  dam  clamp 
(a  device  used  to  anchor  a  rubber  dam 
in  place)  during  insertion  and  removal  of 
the  clamp. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(fl). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  forceps  for  a  rubber 
dam  clamp  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  forceps  for  a 
rubber  dam  clamp  in  the  practice  of 
dentistry. 

5;  Risks  to  health;  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
forceps  for  a  rubber  dam  clamp  be 
classified  into^fflass  I  (general  controls). 
The  agency  celieves  that  general 
controls  are  sufficient  to  control  the 
risks  to  health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 


forceps  for  a  rubber  dam  clamp  be 
exempt  from  section  510(k)  of  the  act  (21 
U.S.C.  360(k)),  FDA  is  proposing  that 
these  manufacturers  be  subject  to 
registration,  device  listing,  and 
premarket  notification  under  section  510 
(a)  through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compUance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  forceps  for  a  rubber  dam  clamp,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
forceps  for  a  rubber  dam  clamp  be 
exempt  from  records  and  reports 
regulations  under  section  519  of  the  act 
(21  U.S.C.  360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519.  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requi^ments,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
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abrasive  disk  in  the  practice  of 
dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 

rpfnmmpnHatinn  anH  is  nrnnn.<;ino  that 


proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 


general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
HplpoafpH  tn  him  f21  CFR  ."il).  the 
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forceps  for  a  rubber  dam  clamp  be 
exempt  from  the  device  good 
manufacturing  practice  (GMP) 
regulation  under  section  520(0  of  the  act 
{21  U.S.C.  360j(f)),  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180),  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198)).  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §  §  820.180 
and  820.198.  is  unlikely  to  improve  the 
safely  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  forceps  for  a  rubber 
dam  clamp  must  still  be  required  to 
comply  with  complaint  file  requirements 
of  §  820.198  to  ensure  that  these 
manufacturers  have  adequate  systems 
for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  forceps  for  a  rubber 
dam  clamp  must  still  be  required  to 
comply  with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21668.  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6420,  to  read  as 
follows: 


§  872.6420    Forceps  for  a  rubber  dam 
clamp. 

(a)  Identification.  Forceps  for  a  rubber 
dam  clamp  are  a  plier-like  device  that 
are  used  to  spread  a  rubber  dam  clamp 
(a  device  used  to  anchor  a  rubber  dam 
in  place)  during  insertion  and  removal  of 
the  clamp. 

(b)  Classification.  Class  1  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  the  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  Hearing  Clerk 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
o,*"fice  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Rcgusatory  Affairs. 

|FR  Dot  80-3e9''2  Filed  12-29-fln.  8:45  arti| 
BILUNG  CODE  4110-03-M 


21  CFR  Part  872 

(DocketNo.  78N-2993J 

Medical  Devices;  Classification  of 
Guards  for  an  Abrasive  Disk 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  guards  for  an  abrasive  disk 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 


ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  VDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  guards  for  abrasive 
disks: 

1.  Identification:  A  guard  for  an 
abrasive  disk  is  a  metal  device  that  clips 
onto  the  dental  handpiece.  The  guard 
shields  soft  tissue  from  injury  by  an 
abrasive  disk  when  the  disk  is  being 
used  during  the  contruction  of  a 
restoration. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedure 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
3fi0(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  guards  for  an  abrasive 
disk  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
the  records  and  reports  requirements, 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  guards  for  an 
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class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
r.Iass  I  is  to  reouire  that  the  device  meet 


acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
good  manufacturing  practice  regulation 


may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

"Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
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abrasive  disk  in  the  practice  of 
dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
guards  for  an  abrasive  disk  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
guards  for  an  abrasive  disk  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
360(k)).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510(a)  through 
(k)  of  the  act.  Under  section  510(g)(4)  of 
the  act,  the  agency  may  exempt  a 
manufacturer  from  section  510  only  if  it 
finds  that  compliance  with  this  secfion 
is  not  necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing  and  premarket  notification  by 
manufacturers  of  guards  for  an  abrasive 
disk,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device,  to  conduct  necessary  inspections 
and  to  receive  premarket  notification 
from  manufacturers  to  assure  that  FDA 
learns  of  new  devices  and  of  significant 
modifications  of  exisfing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
guards  for  an  abrasive  disk  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future.  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued.  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulafions  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exempUons  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FD.'\  is 


proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
guards  for  an  abrasive  disk  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(f)  of  the  act  (21  U.S.C.  360(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  guards 
for  an  abrasive  disk  must  still  be 
required  to  comply  with  the  complaint 
file  requirements  of  §  820.198  to  ensure 
that  these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  guards  for  an  abrasive 
disk  must  sfill  be  required  to  comply 
with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 


general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6465,  to  read  as 
follows: 

§  872.6465    Guard  for  an  abrasive  disk. 

(a)  Identification.  A  guard  for  an 
abrasive  disk  is  a  metal  device  that  clips 
onto  the  dental  handpiece.  The  guard 
shields  soft  tissue  from  injury  by  an 
abrasive  disk  when  the  disk  is  being 
used  during  the  construction  of  a 
restorafion. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  of  this  chapter,  with  the 
exception  of  §  802.180,  regarding  general 
requirements  concerning  records,  and 

§  820.198,  regarding  complaint  files. 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Firday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

A  cling  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Dov  SO- 399-3  Filed  12-24-80.  845  ami 
BILUNG  CODE  4110-03-M 


21  CFR  Part  872       ' 
[Docket  No.  78N-2994] 

Medical  Devices;  Classification  of  Heat 
Sources  for  Bleaching  Teeth 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  heat  sources  for  bleaching 
teeth  into  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
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device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  pubfic  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 


1__    4L-     »   #_ 


good  manufacturing  practice  regulation, 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 
4.  Summary  of  data  on  which  the 


general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Food,  Drug,  and 
Cosmetic  Act  (sec.  513.  701(a),  52  Stat. 
1055,  90  Stat.  540-546  (21  U.S.C.  360c, 
371(a)))  and  under  authority  delegated 
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class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
aM  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposed  that  the  final  regulation 
based  on  this  proposal  beoome  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  [HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommcndalion 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  heat  sources  for 
bleaching  teeth: 

1.  Identification:  A  heat  source  for 
bleaching  teeth  is  an  AC-powered 
device  used  to  apply  heat  to  a  tooth 
after  the  tooth  is  coated  with  a 
bleaching  agent.  The  heat  source  may  be 
either  a  light  or  an  electric  heater. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarkel  notification  procedures 
under  section  510(k)  of  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  heat  sources  foi 
bleaching  teeth  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 


acceptable  properties.  The  Panel 
beHeves  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
good  manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  heat  sources 
for  bleaching  teeth  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
heat  sources  for  bleaching  teeth  be 
classified  into  class  II  (performance 
standards).  This  device  directs  heat 
energy  at  oral  tissue.  This  heat  may 
cause  burns  to  the  patient  if  it  is  too 
intense  and  the  device  may  be 
ineffective  if  it  does  not  have  sufficient 
intensity.  The  electrical  properties  of  the 
device  must  also  be  controlled  to 
prevent  electrical  shock  to  the  patient  or 
user.  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  heat  sources  for  bleaching  teeth 
should  be  classified  into  class  II  rather 
than  class  I,  the  agency  is  not  required 
to  publish  a  regulation  adopting  or 
rejecting  the  Panel  recommei.dation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  5.20(f)  of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classifi<:aticn  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
PR  21666,  21667,  and  21668)  and  May  26, 
1978  143  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
foimer  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 


may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6475,  to  read  as 
follows: 

§  872.6475    Heat  source  for  bleaching 
teeth. 

(a)  Identification.  A  heat  source  for 
bleaching  teeth  is  an  AC-powered 
device  used  to  apply  heat  to  a  tooth 
after  the  tooth  is  coated  with  a 
bleaching  agent.  The  heat  source  may  be 
either  a  light  or  an  electric  heater. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Raudolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-3S974  Filed  12-28-60;  BA$  am] 
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21  CFR  Part  872 
[Docket  No.  78N-2996] 

Medical  Devices;  Classification  of  Oral 
Irrigation  Units 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administrafion  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  oral  irrigation  units  into  class 
II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  ClassificaUon  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
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DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 


clinical  experience  with,  dental  matrix 
bands  in  the  practice  of  dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classification 
P^DA  agrees  with  the  Panel 


proposing  now.  in  device  classification 
regulations,  is  an  exempUon' of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
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device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  pubfic  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  FedeYal  Register. 
ADDRESS:  Vi^ritten  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  oral  irrigation  units: 

1.  Identification:  An  oral  irrigation 
unit  is  an  AC-powered  device  intended 
to  be  used  to  remove  food  particles  from 
between  the  teeth  and  promote  s"od 
periodontal  (gum)  condition  by  means  of 
a  pressurized  water  stream. 

2.  Recommended  classification:  Chiss 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  e.xempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Fedrral  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
3ti0fk)).  records  and  reports 
requirements  under  section  519  of  Ihi; 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulrfiion  under 
section  520(f)  of  the  act  (21  U.S.C. 
360i(f)). 

3.  Summ.iry  of  reasons  fur 
recommendation:  The  Panel 
recommends  that  oral  irrigation  unJl.s  !)« 
classified  into  class  I  because  ihi;  I'jnt;! 
believes  that  general  controls  iiro 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  dmice 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  proccdaros, 
Affords  and  reports  requirements,  and 


good  manufacturing  pracfice  regulation, 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  oral  irrigation 
units  in  the  practice  of  denfistry. 

5.  Risks  to  health:  Infection  and  tissue 
trauma:  Infection  and  trauma  to  soft 
tissues  may  result  from  the  pressure  of 
the  water  stream  driving 
microorganisms  into  the  gum  pockets 
surrounding  the  user's  teeth. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
oral  irrigafion  units  be  classified  into 
class  II  (performance  standards).  The 
agency  believes  that  the  design  and 
performance  characteristics  of  the 
device  which  regulate  the  output 
pressure  of  the  water  stream  must  be 
controlled  to  prevent  infection  and 
trauma  to  soft  tissues.  Excessive 
pressure  may  drive  microorganisms  and 
debris  info  the  gum  pockets  surrounding 
the  usnr's  teeth,  causing  infection.  The 
agency  believes  that  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  this  device.  A 
pcrfornuince  standard  would  provide 
rea.sonable  a.ssurance  of  the  safety  and 
eifeclixcness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
iiiforniiition  to  establish  a  standard  for 
this  device. 

Because  the  agency  has  determined 
that  ()r:d  irriRa'ion  units  should  be 
cl.issifii.J  into  cla,ss  II  rather  than  class 
1.  the  rigency  is  not  'equired  to  publish  a 
re^tjj.ition  adopting  or  rejecting  the 
P.:nel  recomm'-ndation  that  this  device 
be  e>,enipt  fromVre  premarket 
notJ!)i;;i;i;)n  pr("iceduri!s  undei'  section 
.^i'li'K].  i!:e  records  and  reports 
requirements  under  section  519  and  the 
gn.rd  m  ir.ufactu;  Jig  piacticc  regulation 
i':iJer  Suction  ,S2U(fJ  of  the  act. 

On  Apiil  2{i  1078.  the  itgency 
leii.'iiri.iSjd  all  of  the  device 
I '  :■  iiiv  ation  panels  nnd  reest.iblished 
ihem  vvi;h  the  same  fundions.  but  with 
now  na.T.es  and  a  new  structure.  FDA 
jv.ibJiblied  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  2lf,(;r).  21607,  and  21668)  and  Mav  26. 
!97»  (43  FR  22o72  and  22673).  This 
proposi'd  (lussificalion  regulation 
identifies  each  device  panel  by  the 
lormer  name.  Further  information 
regarding  the  device  advisory 
commiitees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 


general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Food,  Drug,  and 
Cosmetic  Act  (sec.  513.  701(a),  52  Slat. 
1055.  90  Stat.  540-546  (21  U.S.C.  360c, 
371(a)))  and  under  authority  delegated 
to  him  (21  CFR  5.1),  the  Commissioner  of 
Food  and  Drugs  proposes  to  amend  Part 
872  in  Subpart  G  by  adding  new 
§  872.6510,  to  read  as  follows: 

§  872.6510    Oral  irrigation  unit 

(a)  Identification.  An  oral  irrigation 
unit  is  an  AC-powered  device  intended 
to  be  used  to  remove  food  particles  from 
between  the  teeth  and  promote  good 
periodontal  (gum)  condition  by  means  of 
a  pressurized  water  stream. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2,  lysi  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
.submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  ofiice  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  NovcihIilt  19, 1980. 

William  F.  Randolph, 

/lt\'/;;.i,'  ,•l.^sa<•/o/e  Commissioner  for 
Rt'guJatory  .Affairs. 

(PK  D..C.  «0-39975  Filed  \Z-2S>-*».  M,5  .i.ti| 
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21  CFR  Part  872 
IDocketNo.  78N-2997] 

Medical  Devices;  Classification  of 
Dental  Matrix  Bands 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (I  D.A.)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  matrix  bands  into 
class  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  Tho 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
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Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 


regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1978. 

DATES:  Comments  by  March  2, 1981. 
P'DA  proposes  that  the  final  regulation 

ti;jQprt  nn  tnic  nrnnncnl  Kprnrnp  pffprfix-o 


health  when  used  in  a  normal  maimer 
and  for  the  purpose  recommended. 
4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
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dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
en  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  matrix  bands: 

t.  Identification:  A  dental  matrix  band 
is  a  device  made  of  stainless  steel  that  is 
used  as  a  mold  and  is  placed  around  a 
tooth  to  provide  support  for  restorative 
materials  while  filling  a  tooth. 

2.  Reconimended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  matrix  bands 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manuJFacturing  practice 
regulation  because  this  is  a  simply 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 


clinical  experience  with,  dental  matrix 
bands  in  the  practice  of  dentistry. 
5.  Risks  to  health:  None  identified. 

Proposed  Classification 

VDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  matrix  bands  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
dental  matrix  bands  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C.  360), 
FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
devit:e  listing,  and  premarket 
notification  under  section  510(a)  through 
(k)  of  the  act.  Under  section  510(g)(4)  of 
the  act,  the  agen:y  may  exempt  a 
manufacturer  from  section  510  only  if  it 
finds  that  compliance  with  this  section 
is  not  necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  dental  matrix  bands, 
the  agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  and  to 
receive  premarket  notification  from 
manufacturers  to  conduct  necessary 
inspection  to  assure  that  FDA  learns  of 
new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
dental  matrix  bands  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  is  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future.  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 


proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
dental  matrix  bands  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)),  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§  §  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  dental 
matrix  bands  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  dental  matrix  bands 
must  still  be  required  to  comply  with  the 
general  requirements  concerning 
records,  in  §  820.180  to  ensure  that  FDA 
has  access  to  complaint  files,  can 
investigate  device-related  injury  reports 
and  complaints  about  product  defects, 
may  determine  whether  the 
manufacturer's  corrective  actions  are 
adequate,  and  may  determine  whether 
the  exemption  from  other  sections  of  the 
GMP  regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
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classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 


former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 


effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
rooiilatinn  rlaasifvino  the  device.  These 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6550,  to  read  as 
follows: 

§  872.65S0    Dental  matrix  band. 

(a)  Identification.  A  dental  matrix 
band  is  a  device  made  of  stainless  steel 
that  is  used  as  a  mold  and  is  placed 
around  a  tooth  to  provide  support  for 
restorative  materials  while  filli.ng  a 
tooth. 

(b)  Classification.  Class  I  (gener-.l 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  with  the  exception  of 

§  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198.  regarding  complaint  files. 

Interested  persons  may.  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  bo 
submitted,  except  that  individuals  m;iy 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Recei\cd  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  Novomtier  19.  1980. 
William  F.  Randolph, 

. \ating  Atisncialo  Comniii.-iioiu t  fur 
Regulatory  Affairs. 

|IR  Doc,  »0-:i'J<J7(.  IMi'ii  U-jg-iKi  d-is  urn] 
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21  CFR  Part  872 

[Docket  No.  78N-29981 

Medical  Devices;  Classification  of 
Matrix  Retainers 

AGEWCY:  Food  and  Drug  Administralion. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comm.ent  a  proposed  regulation 
classifying  matrix  retainers  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  info  class  1.  The 
effect  of  classifying  a  device  into  class  ! 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 


regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
P'DA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classificafion  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  matrix  retainers: 

1.  Identification:  A  matrix  retainer  is  a 
device  used  to  fasten  together  the  ends 
of  a  matrix  band  (a  mold  placed  around 
a  tooth  to  provide  support  for  restorative 
matr?rials)  end  to  tighten  the  matrix 
band  around  the  tooth  during  restoration 
and  filling. 

2.  Recommended  classificafion:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510fk)  of  the  Federal  Food. 
Drug,  and  Cosm.ctic  Act  (21  U.S.C. 
3fiO(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufactu.-ing  practice  regulation  under 
sei  lion  520(f)  of  the  act  (21  U.S.C. 
360j(n). 

3.  Summary  of  reasons  for 
recGmmc.ndation:  The  Panel 
recommends  that  matrix  retainers  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
accep'able  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  prem.arkef  notification  procedures, 
records  and  report  requirements,  and 
the  good  manufaciuring  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 


health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Pane! 
members'  personal  knowledge  of.  and 
clinical  experience  with,  matrix 
retainers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
matrix  retainers  be  classified  into  Class 
I  (general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
matrix  rotyiners  be  exempt  from  section 
510(k)  of  the  act  (21  U.S.C.  360{k)).  FDA 
is  proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing, 
and  premarket  notification  under 
section  510  (a)  through  (k)  of  the  act. 
Under  section  5in(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  matrix  retainers,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections,  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  Ir-arns 
of  new  devices  and  of  significant 
modifications  of  existing  devices,  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
matrix  retainers  be  exempt  from  records 
and  reports  regulations  under  section 
519  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
reguiatiens  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  e.xtenslve 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  In  the  future.  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  lo 
tT)A  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
propo.ses  device  regulations  that  include 
records  and  repoi  ts  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
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device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 


the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 


the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classificafion  regulation 
idenfifies  each  device  panel  by  the 
former  name.  Further  information 
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classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now.  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198],  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
matrix  retainers  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180).  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  matrix 
retainers  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacbirers  have  adequate 
systems  for  complaint  investigation  and 
foUowup.  The  agency  also  believes  that 
manufacturers  of  matrix  retainers  must 
still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 


former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a))  and  under  authority  delegated  to 
him  (21  CFR  5.1),  the  Commissioner  of 
Food  and  Drugs  proposes  to  amend  Part 
872  in  Subpart  G  by  adding  §  872.6560, 
to  read  as  follows: 

§  872.6560    Matrix  retainer. 

(a)  Identification.  A  matrix  retainer  is 
a  device  used  to  fasten  together  the  ends 
of  a  matrix  band  (a  mold  placed  around 
to  tooth  to  provide  support  for 
restorative  materials)  and  to  tighten  the 
matrix  band  around  the  tooth  during 
restoration  and  filling. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practices  regulation 
in  Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  regarding  general 
requirements  concerning  records,  and 

§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph, 
Acting  .Associate  Commissioner  for 
Regulatory  Affairs. 

(KR  Uii.:   3W-7  F.Ird  12-»-«0  8:4r.  ;im| 
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21  CFR.Part  872 

(Docket  No.  78N-29991 

Medical  Devices;  Classification  of 
Impression  Tubes 

agency:  Food  and  Drug  Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  impression  tubes  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classificafion  Panel  that 
the  device  be  classified  into  class  I.  The 


effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1901. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm,  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  impression  tubes. 

1.  Identification:  An  impression  tube 

is  a  device  consisting  of  a  hollow  copper 
tube  that  is  used  to  take  an  impression 
of  a  single  tooth.  The  hollow  tube  is 
filled  with  impression  material.  One  end 
of  the  tube  is  sealed  with  a  softened 
material,  such  as  wax;  the  remaining 
end  is  slipped  over  the  tooth  to  make  the 
impression. 

2.  Recommended  classification;  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j[f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  impression  tubes  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonablo 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  denfistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
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assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  beer  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 


and  reports  regulations  under  section 
519  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
„.^,.t  K,r  oor^finn  "iiQ  TVip  mnst  Rxtnnsive 
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device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personnel  knowledge  of,  and 
clinical  experience  with,  impression 
tubes  in  the  practice  of  dentistry. 

5.  Risks  to  health.  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
impression  tubes  be  classified  into  class 
I  (general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
impression  tubes  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  510(a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  impression  tubes,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  signficant 
modifications  of  existing  devices  for 
which  premarket  approval  is  requi'^ed. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
impression  tubes  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  is  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 


the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classificafion 
regulafions,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
irnpression  tubes  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180).  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GXtP  regulation,  other  than 
§  §  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of 
impression  tubes  must  still  be  required 
to  comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  impression  tubes  must 
still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sec i ions  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
thi^m  with  the  same  functions,  but  with 
new  na.Ties  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 


the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
conunitteee  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhei^ 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Com.missioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6570.  to  read  as 
follows; 

§  872.6S70    Impression  tube. 

(a)  Identification.  An  impression  tube 
is  a  device  consisting  of  a  hollow  copper 
tube  that  is  used  to  take  an  impression 
of  a  single  tooth.  The  hollow  tube  is 
filled  with  impression  material.  One  end 
of  the  tube  is  sealed  with  a  softened 
material,  such  as  wax;  the  remaining 
end  is  slipped  over  the  tooth  to  make  the 
impression. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  pracfice  regulation 
in  Part  820.  with  the  exception  of 

§  820.180.  regarding  general 
requirements  concerning  records,  and 
820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19,  1980. 

William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|KK  Doc,  80-39978  Fllpd  12-2<)-80;  8:45  am] 
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still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.189  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
comnlaints  about  nroduct  defects,  mav 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 


looped  over  the  patient's  lips  and  is 
attached  to  a  suction  unit. 

2.  Recommended  classification;  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
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action:  Proposed  rule.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  mouth  mirrors  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  ail 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1970. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  {HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsev^'here  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FD.^  advisory  committee,  made  the 
following  lecommendc'.tion  regarding  the 
classification  of  mouth  mirrors; 

1.  Identification:  A  rnou'.h  mir'-or  is  a 
hand-held  metal  or  glass  device  that  is 
used  as  a  visual  aid  tc  reflect  oral 
structures  during  examination  and 
treatment  of  the  teeth  and  the  oral 
cavity. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  e:ve';':pt 
from  premarket  notification  procedures 
under  section  510(k)  oi  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i],  ar.d  the  good 
manufacturing  practice  regulatio.".  ur'.ocr 
section  520(f)  of  the  act  (21  U.S.C. 

SoOjff))- 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  tliat  mouth  mirrors  ha 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 


assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  sim.ple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  expe.-ience  with,  mouth  mirrors 
in  the  practice  of  dentistry. 

5.  Risks  of  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
mouth  mirrors  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to     ^ 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
mouth  mirrors  be  exempt  fro:n  section 
510(k)  of  the  art  (21  U.S.C.  360[k)).  FDA 
is  proposing  that  diese  manufacturers  be 
subject  to  registr.'tion  and  device  listing 
under  section  510  (a)  through  (j)  of  the 
act.  but  exempt  from  premarket 
notification  under  section  510fk)  of  the 
act  and  Subpart  E  of  Part  BC7  of  the 
regulation.';.  Under  section  510(g)(4)  of 
the  act.  the  ag-.-ncy  may  exempt  a 
manufacture!  from  section  510  only  if  it 
finds  that  compliance  with  this  section 
is  not  necessary  for  the  prot'-^ciion  of  the 
public  health.  In  the  c.i<;p  of  registration 
and  listing  by  manufacturers  of  mouth 
mirrors,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  t-'>  conduct  necessary 
inspections.  The  agency  has  determined, 
however,  that  it  is  not  ne'-essary  for  the 
protccti..in  of  the  public  heaUh  that  FDA 
receive  premarket  notification 
submissions  concerning  mouth  mirrors. 
The  agency  does  not  at  this  time 
anticipate  thit  prem-irket  approval  will 
be  required  for  this  device.  The  agency 
believes  that  the  semiannual  updating  of 
device  listing  under  serlinn  510(j)(2)  will 
provide  FDA  with  adequate  notice 
concerning  new  products  with  this 
generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recammendation  that  manufacturers  of 
mouth  mirrors  be  exempt  from  records 


and  reports  regulations  under  section 
519  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
mnutii  mirrors  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirem.enls  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files.  Based  on  available 
informttion  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  mouth 
mirrors  must  still  be  required  to  comply 
with  the  complaint  file  requirements  of 
§  820.198  to  ensure  that  t't..-pe 
manufacturers  have  adequate  systems 
for  com.plaint  investigation  ant. 
followup.  The  agency  also  believes  that 
manufacturers  of  mouth  mirrors  must 
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agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  inspections,  and 
receive  premarket  notification  from 


agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes  that 
manufacturers  of  saliva  ejector 
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Clerk,  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
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still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.189  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  n.^mes 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6600,  to  read  as 
follows:  » 

§  872.6600    Mouth  mirror. 

(a)  Identification.  A  mouth  mirror  is  a 
hand-held  metal  or  glass  device  that  is 
used  as  a  visual  aid  to  reflect  oral 
structures  during  examination  and 
treatment  of  the  teeth  and  the  oral 
cavity. 

(b)  Classificotion.  Class  I  (genera! 
controls).  This  device  is  exem.pt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820  with  the 
exception  of  §  820.180.  with  respect  to 
genera!  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 


9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated;  November  19.  1980. 
William  F,  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc,  80-39979  Filed  12-29-80:  8:45  am) 
BILUNG  CODE  4nO-03-M 

21  CFR  Part  872 

IDocketNo.78N-3001] 

Medical  Devices;  Classification  of 
Saliva  Ejector  Mouthpieces 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  saliva  ejector  mouthpieces 
into  class  1  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Pane! 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
.ill  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  .Medical 
Devices  (HFK^BO).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  tlie 
development  of  the  proposed  regialation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  saliva  ejector 
mouthpieces: 

1.  Identification:  A  salivia  ejector 
mouthpiece  is  a  device  consisting  of  a 
plastic  tube  that  is  used  to  remove 
saliva  continuously  from  the  oral  cavity 
during  dental  treatment.  The  tube  is 


looped  over  the  patient's  lips  and  is 
attached  to  a  suction  unit. 

2.  Recommended  classification;  Class 
I  (general  controls).  The  Panel 
recom.mends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i)).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation;  The  Pane! 
recommends  that  saliva  ejector 
mouthpieces  be  classified  into  class  1 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  devke 
that  contact  the  body  have  known  ar.d 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  com.ply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  saliva  ejector 
mouthpieces  in  the  practice  of 
denstistry. 

5.  Risks  to  health:  None  idenfified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
saliva  ejector  mouthpieces  be  classifi'-d 
into  class  1  (genera!  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  rsks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
saliva  ejector  mouthpieces  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
36n[k)).  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act.  the  agency  may 
exempt  a  m.anufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  saliva  ejector  mouthpieces,  the 
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Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulafion. 
The  Dental  Device  Classification  Panel, 


not  designed  properly,  contamination  of 
the  air  and  water  may  occur,  thereby 
putting  the  patient  at  risk  of  harm.  A 
performance  standard  is  necessary  to 
control  tlie  electrical  design  of  the 
device  to  prevent  electrical  shock  to  the 


T\ationt   nr  near    Trt 


a    ancin/^^; 


Kcl;^ 


tx,.^ 


Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
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agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  to 
conduct  necessary  Inspections,  and 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices,  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
saliva  ejector  mouthpieces  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C 
3601).  The  records  and  reports 
requirements  in  several  of  T'D.^'s 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21. 1978  (4.1  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519.  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued.  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  cla.ssification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.19b  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
saliva  ejector  mouthpieces  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(f)  of  the  act  (21  U.S.C.  360j(f)).  FDA 
is  proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
CMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 


agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes  that 
manufacturers  of  saliva  ejector 
mouthpieces  must  still  be  reqnir(;d  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  believes  that 
manufacturers  of  saliva  ejector 
mouthpieces  must  still  be  required  to 
comply  with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28,  1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new^  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26. 
1978  (43  FR  22072  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  inform.ation 
regarding  the  device  advisory 
com.mittees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701  (a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5  1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6620.  to  read  as 
follows: 

§  872.6620    Saliva  ejector  mouthpiece. 

(a)  Identification.  A  saliva  ejector 
mouthpiece  is  a  device  consisting  of  a 
plastic  tube  that  is  used  to  remove 
saliva  continuously  from  the  oral  cavity 
during  dental  treatment.  The  tube  is 
looped  over  the  patient's  lips  and  is 
attached  to  a  suction  unit. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  820.180,  regarding  general 
lequirements  concerning  records,  and 
§  820  198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Fiearing 


Clerk.  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19. 19B0. 
William  F.  Randolph, 
.■{ctiiij;  Associate  Commissioner  for 
Ruiiuiatory  Affairs. 

IFK  D.H.,  8l>-39aaO  Fili'd  12-2i>-H(i.  »Ah  .,m] 
BILLING  CODE  4110-03-M 


21  CFR  Part  872 
(Docket  No.  78N-3002] 

Medical  Devices;  Classification  of 
Dental  Operative  Units 
agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  operative  units  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  •standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  genera!  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
"issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendnients 
of  1976. 

DATES:  Comments  by  March  2.  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (I  IFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62.  5BO0  Fishers  Lane.  Rockville.  MD 
20057. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  nf  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  t\:?... 
Silver  Spring,  MD  20910.  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 
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Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 


controlled  to  prevent  injury  to  soft 
tissues,  and  that  the  electrical  design  of 
the  device  must  be  controlled  to  prevent 
electrical  shock  to  the  patient  or  user. 
The  aeencv  believes  that  a  performance 


Dated:  November  19. 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  BO-39S«2  Filed  li-29-BO;  B;45  amj 
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Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  operative  units: 

1.  Identification:  A  dental  operative 
unit  is  an  AC-powered  device  that 
supplies  power  to.  and  serves  as  the 
base  for,  dental  handpieces,  lights,  or 
other  dental  devices  and  holds  syringes 
for  air  and  water.  It  can  be  attached  to 
the  dental  chair  or  cabinet  or  located  on 
a  portable  cart. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  operative  units 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  pr.ictice 
regulation,  becjuse  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  dental 
operative  units  in  the  practice  of 
dentistry. 

5.  Risks  to  health;  None  ideniified. 

Proposed  Classiftcation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  operative  units  be  classified  into 
class  II  (performance  standards).  Dental 
operative  units  indirectly  contact 
patients  because  air  and  water  supplied 
through  the  unit  are  used  to  clean  the 
operating  area  of  debris.  If  the  unit  is 


not  designed  properly,  contamination  of 
the  air  and  water  may  occur,  thereby 
putting  the  patient  at  risk  of  harm.  A 
performance  standard  is  necessary  to 
control  tlie  electrical  design  of  the 
device  to  prevent  electrical  shock  to  the 
patient  or  user.  The  agency  believes  that 
performance  standards  are  necessary 
for  this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  dental  operative  units  should  be 
classified  into  class  II  rather  than  class 
I.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  is  device.be 
exempt  from  the  premarket  notification 
procedures  under  section  510{k),  the 
records  and  reports  requirements  under 
section  519.  and  the  good  manufacturing 
pr.ictice  regulation  under  section  520(f) 
of  the  act. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  hut  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changps  in 
the  Federal  Register  of  May  19.  1978  (43 
FR  2166a  21667,  and  216C8J  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
genera!  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(3).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  E 
by  adding  new  §  872.6640.  to  read  as 
follows: 

§  872.ES40    Dental  operative  unit. 

(a)  Identification.  A  de:'ital  operative 
unit  is  an  AC-powered  device  that 
supplies  power  to,  and  serves  as  the 
base  for,  dental  handpieces,  lights,  or 
other  dental  devices  and  holds  syringes 
for  air  and  water.  It  can  be  attached  to 
the  dental  chair  or  cabinet  or  located  on 
a  portable  cart. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2.  1981  submit  to  the  Hearing 


Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  bo  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated  November  19. 1980 
William  F.  Randolph, 

Acting  .Associate  Commissioner  for 

Regulatory  /^airs. 

|F"R  Dm:  »t>-3'NPl  Fiifd  12-29-80;  (>.»  am) 
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21  CFR  Part  872 
[Docket  No.  78N-3003] 

Medical  Devices;  Classification  of 
Suction  Operative  Units 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  suction  operative  units  into 
class  II  (performance  standards  )  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  devirn.  The  effect  of  classifying  a 
iiviVX'Jd  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments.  FDA  •.mII 
is.sue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taker, 
under  the  Medical  Device  Amend-icnts 
of  1976. 

DATES:  Comments  by  March  2. 1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposal  becom.e  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 
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recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 


manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 
FDA  disagrees  with  the  Panel's 


massaging  picks  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
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Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
Following  recommendation  regarding  the 
classification  of  suction  operative  units: 

1.  Identification:  A  suction  operative 
unit  is  an  AC-powered  device  that  is 
attached  to  a  dental  operative  unit  and 
is  used  to  remove  fluids  from  the  oral 
cavity  by  suction  supplied  by  tubing  to  a 
saliva  ejector  mouthpiece  or  an  oral 
cavity  evacuator, 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  360i), 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  suction  operative  units 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  the  premarket  notification 
procedures,  records  amd  reports 
requirements,  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Pane! 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of  and 
clinical  experience  with,  suction 
operative  units  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  Electrical  shock: 

4 Improper  electrical  design  of  the  device 
may  cause  electrical  shock  to  the  patient 
or  user. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
suction  operative  units  be  classified  into 
class  II  (performance  standards).  The 
agency  believes  that  the  amount  of 
suction  generated  by  the  device  must  be 


controlled  to  prevent  injury  to  soft 
tissues,  and  that  the  electrical  design  of 
the  device  must  be  controlled  to  prevent 
electrical  shock  to  the  patient  or  user. 
The  agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

On  April  28,  1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a]))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6645.  to  read  as 
follows: 

§  872.6645    Suction  operative  unit. 

(a)  Identification.  A  suction  operative 
unit  is  an  AC-powered  device  used  to 
remove  fluids  from  the  oral  cavity  by 
suction  supplied  by  tubing  to  a  saliva 
ejector  mouthpiece  or  an  oral  cavity 
evacuator. 

(b)  Classification.  Class  II 
(perform.ance  standards). 

Interested  persons  may  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm,.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  am.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Rpguiatory  Affairs. 

[PR  Doc.  acy-iysaz  riled  li-29-f>0;  8:43  ami 
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21  CFR  Part  872 
[Docket  No.  78N-3004] 

Medical  Devices;  Classification  of 
Massaging  Picks 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  massaging  picks  into  class  I 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  massaging  picks: 

1.  Identification:  A  messaging  pick  is  a 
pointed  device  made  of  wood  or  plastic 
that  is  intended  to  be  used  manually  to 
slinuilate  and  massage  the  gums  to 
promote  good  periodontal  (gum) 
condition.  The  end  of  the  pick  is  placed 
at  the  base  of  the  teeth  and  moved 
gently. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
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submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 


classification  of  porcelain  powder  for 
clinical  use: 

1.  Identification:  Porcelain  powder  for 
clinical  use  is  a  device  consisting  of  a 
mixture  of  kaolin,  felspar,  quartz,  or 

A»Un*t  #>. lKn^■>^l-lO£^o  tKat  ic  iicon  in  trip 


result  in  acute  tissue  damage,  if  the 
radiation  is  sufficiently  intense,  or  in 
neoplastic  (abnormal  changes),  if 
radiation  is  chronically  received  at 
lower  levels.  A  performance  standard 
ivnnM  nrnviHp  reasonable  assurance  of 
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recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520ff)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  massaging  picks  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Pane! 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  p.-ocedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  massaging 
picks  in  the  practice  of  dentistjy. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
rerommendation  and  is  proposing  that 
massaging  picks  he  classifcd  into  class  1 
(jjeneral  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  healih  presented  by 
the  device. 

In  response  to  the  Panel's 
recommcndiition  that  manufacturers  of 
massaging  nicks  be  exempt  from  section 
5101k)  of  the  act  (21  U.S.C.  360).  FD.^  is 
proposing  ihot  these  manufacturers  be 
subject  tu  registration,  device  listing, 
and  premarket  notification  under 
section  510  (a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  ihe 
agency  may  exempt  a  manufacturer 
fi  om  section  510  only  if  it  finds  thai 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listings  and  premarket  notification  by 
m;miifacturers  of  mas.saging  picks,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agen(  y  needs  to  be  able  to  identify  the 
firms  manufactur-ing  this  device,  to 
conduct  necessary  inspections  and  to 
receive  pi  "market  notification  from 


manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
massaging  picks  be  exempt  from  records 
and  reports  regulafions  under  section 
519  of  the  act  (21  U.S.C.  360i).  The 
records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21, 1978  (43  FR 
31508).  In  the  future.  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued,  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exempUon  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exem.pfion 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendaiion  that  manufacturers  of 
miissaging  picks  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(r')  of 
the  act  (21  U.S.C  360j(f)),  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  reqviirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820,198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  v\ith  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  620.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufaclur-crs  of 


massaging  picks  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  believes  that 
manufacturers  of  massaging  picks  must 
strll  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  tiiat  FDA  has 
access  to  complaint  §fles.  can  investigate 
device- related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
fromi  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28,  1978.  th.e  agency 
terminated  all  of  the  device 
classificaUon  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19. 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmietic  Act  (sees.  513. 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  3S0c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
p.'-oposes  to  amend  Part  872  in  Subpart  G 
by  addinj;  new  §  872.6650,  to  read  as 
follows: 

§  872.6650    Massaging  pic'K. 

(a)  Identification.  A  massaging  pick  is 
a  poi:ited  device  made  of  wood  or 
plastic  that  is  int(.nded  to  be  used 
manually  to  stimulate  and  massage  the 
grrms  to  promote  good  periodontal  (gum) 
condition.  The  end  of  the  pick  is  placed 
at  the  base  of  the  teeth  and  moved 
gently. 

(b)  Classification.  Class  1  (general 
controls).  The  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  820.280,  regarding  general 
requi.-ements  concerning  records,  and 
§  fi20.1ii8,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
Miiich  2.  1981  submit  to  the  Hearing 
Clerk,  (liFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
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Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  far 
Regulatory  Affairs. 

jFR  Doc.  80-39984  Filed  13-29-80;  a-45  iim| 
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from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
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assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 
existing  devices  for  which  premarket 
approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
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submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-3005] 

Medical  Devices;  Classification  of 
Porcelain  Powder  for  Clinical  Use 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule^ ^__ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  propo.sed  regulation 
classifying  porcelain  powder  for  clinical 
use  info  class  II  (performance 
standards).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  II.  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 


classification  of  porcelain  powder  for 
clinical  use: 

1.  Identification:  Porcelain  powder  for 
clinical  use  is  a  device  consisting  of  a 
mixture  of  kaolin,  felspar,  quartz,  or 
other  substances  that  is  used  in  the 
production  of  artificial  teeth  in  fixed  or 
removable  dentures,  of  jacket  crowns, 
facings,  and  veneers.  The  device  is  used 
in  restorative  dentistry  by  heating  the 
powder  mixture  to  a  high  temperature  in 
an  oven  to  produce  a  hard  prosthesis 
with  a  glass-like  finish. 

2.  Recommended  classification:  Class 
II  (performance  standards).  The  Panel 
recommends  that  establishing  a 
performance  standard  for  this  device  be 
a  low  priority. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  porcelain  powder  for 
clinical  use  be  classified  into  class  II 

■  because  the  composition  of  the 
porcelain  powder  must  be  controlled. 
The  fluorescing  agents  in  the  porcelain 
powder  for  clinical  use  may  contain 
radioactive  components  which  may 
decay,  resulting  in  the  production  of 
prosthetic  devices  that  emit  radiation. 
The  Panel  believes  that  general  controls 
alone  would  not  provide  sufficient 
control  over  this  characteristic.  The 
Panel  believes  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  standard. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  (a)  Exposure  to 
radiation:  The  patient  may  be  exposed 
to  radiation  emitted  by  prostheses  made 
from  porcelain  powder  that  contains 
radioactive  ingredients,  (b)  Adverse 
tissue  reaction:  If  the  materials  used  in 
the  construction  of  the  device  are  not 
biocompatible,  the  patient  may  have  an 
adverse  tissue  reaction. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
procelain  powder  for  clinical  use  be 
classified  into  class  II  (performance 
•  standards).  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device. 
Exposure  of  surrounding  tissue  to  the 
ionizing  radiation  emitted  by  the 
radioactive  material  that  may  be  present 
in  dental  products  fabricated  from 
porcelain  powder  for  clinical  use  may 


result  in  acute  tissue  damage,  if  the 
radiation  is  sufficiently  intense,  or  in 
neoplastic  (abnormal  changes),  if 
radiation  is  chronically  received  at 
lower  levels.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  for 
this  device. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  Hst  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
-  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6660,  to  read  as 
follows: 

§  872.6660    Porcelain  powder. 

(a)  Identification.  Porcelain  powder 
for  clinical  use  is  a  device  consisting  of 
a  mixture  of  kaolin,  felspar,  quartz,  or 
other  substances  that  is  used  in  the 
production  of  artificial  teeth  in  fixed  or 
removable  dentures,  of  jacket  crowns, 
facings,  and  veneers.  The  device  is  used 
in  restorative  dentistry  by  heating  the 
powder  mixture  to  a  high  temperature  in 
an  oven  to  produce  a  hard  prosthesis 
with  a  glass-like  finish. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
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protectors  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
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of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 
Dated:  November  19,  1980. 


classification  of  dental  retractors  (all 
types): 

1.  Identification:  A  dental  retractor 
(any  type)  is  a  device  used  to  fold  back 
oral  tissues  by  pulling  back  the  cheeks 
at  the  lips  to  aid  operating  procedures. 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules  86151 


Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  far 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-3006] 

Medical  Devices;  Classification  of 
Silicate  Protectors 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  silicate  protectors  into  class  1 
(general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  apphcable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
address:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  further  information  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  silicate  protectors: 

1.  Identification:  A  silicate  protector  is 
a  device  made  of  silicone  that  is  applied 
with  an  absorbent  tipped  applicator  to 
the  surface  of  a  new  restoration  to 
exclude  temporarily  fluids  from  its 
surface. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 


from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  silicate  protectors  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
record  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  silicate 
protectors  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
silicate  protectors  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 
sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
silicate  protectors  be  exempt  from 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act.  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  silicate  protectors,  the  agency  cannot 
make  the  required  finding.  To  protect 
the  public  health,  the  agency  needs  to  be 
able  to  identify  the  firms  manufacturing 
this  device,  to  conduct  necessary 
inspections,  and  to  receive  premarket 
notification  from  manufacturers  to 


assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 
existing  devices  for  which  premarket 
approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
silicate  protectors  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  reports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
device  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  In  the  future,  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  there  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
records  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
silicate  protectors  be  exempt  from  the 
device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  silicate 
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information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  dental  retractors  (all  types)  should 
be  classified  into  class  II  rather  than 


Dated:  November  19. 1980. 
William  F.  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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that  is  used  with  a  dental  retractor  (a 
device  used  to  fold  back  oral  tissue 
during  operating  procedures)  to  aid  in 
pulling  back  the  cheek  as  far  as 
possible. 
2.  Recommended  classification:  Class 
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protectors  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  §  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  silicate  protectors 
must  still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28. 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  513,  701(a), 
52  Stat.  1055.  90  Stat.  540-546  (21  U.S.C. 
360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  §  872.6670,  to  read  as  follows; 

§  872.6670    Silicate  protector. 

(a)  Identification.  A  silicate  protector 
is  a  device  made  of  silicone  that  is 
applied  with  an  absorbent  tipped 
applicator  to  the  surface  of  a  n°w 
restoration  to  exclude  temporarily  fluids 
from  its  surface. 

(b)  Classification.  Class  1  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  regarding  general 
requirements  concerning  records,  and 

§  820.198.  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2. 1981.  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  end  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 


of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
WiUiflm  F.  Randolph. 
Acting  Associate  Commissioner  for 
Rfgulatory  Affairs. 
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21  CFR  Part  872 
(Docket  No.  78N-3007] 

Medical  Devices;  Classification  of 
Dental  Retractors  (All  Types) 
agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  retractors  (all  types) 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (genera!  controls). 
The  effect  of  classifying  a  device  irito 
class  11  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
reguidtioii  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
VD.\  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5G00  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gr'-:3ory  Singleton,  Byreau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Sp.-ing,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Reromraendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 


classification  of  dental  retractors  (all 
types): 

1.  Identification:  A  dental  retractor 
(any  type)  is  a  device  used  to  fold  back 
oral  tissues  by  pulling  back  the  cheeks 
at  the  lips  to  aid  operating  procedures. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 

360j(n). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  retractors  (all 
types)  be  classified  into  class  1  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
record  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental 
retractors  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Infection:  If  the 
materials  used  in  the  device  cannot  be 
sterilized,  infection  to  the  patient  may 
occur. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  retractors  (all  types)  be  classified 
into  class  II  (performance  standards). 
Dental  retractors  may  be  reused,  and 
therefore,  have  a  potential  for 
transmitting  microorganisms  between 
patients.  For  this  reason,  the  device 
must  be  capable  of  sterilization.  The 
agency  believes  that  a  performance 
standard  is  necessary  for  this  device 
because  general  controls  alone  are 
insufficient  to  control  the  risks  to  health 
presented  by  this  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
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class  L  the  agency  is  not  required  to 

publish  a  regulation  adopting  or 

rejectirig  the  Panel  recommendation  that 

this  device  be  exempt  from  the  Medical  Devices;  Classification  of 

premarket  notification  procedures  under      Boiling  Water  Sterilizers 


and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  boiling  water 
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information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  dental  retractors  (all  types)  should 
be  classified  into  class  II  rather  than 
class  I,  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510(k),  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  nam.es 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6680,  to  read  as 
follows: 

§  872.6680    Dental  retractor  (any  type). 

(a)  Identification.  A  dentdl  retractor 
(any  type)  is  a  device  used  to  fold  back 
oral  tissues  by  pulling  back  the  cheeks 
at  the  lips  to  aid  operating  procedures. 

(b)  Classification.  Class  11 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  November  19. 1980. 
William  F.  Randolph. 

.'Kcting  Associate  Commissionir  for 
Regulatory  Affairs. 

|FR  Doc.  80-39986  Filed  12-29-80.  843  dr.-.j 
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21  CFR  Part  872 
[Docket  No.  78N-3008] 

Medical  Devices;  Classification  of 
Dental  Retractor  Accessories 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  dental  retractor  accessories 
into  class  II  (performance  standards). 
FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I  (general  controls). 
The  effect  of  classifying  a  device  into 
class  II  is  to  provide  for  the  future 
development  of  one  or  more 
performance  standards  to  assure  the 
safety  and  effectiveness  of  the  device. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  arc  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FD.A  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Fm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  dental  retractor 
accessories: 

1.  Identification:  A  dental  retractor 
accessory  is  a  device,  such  as  a  spring. 


that  is  used  with  a  dental  retractor  (a 
device  used  to  fold  back  oral  tissue 
during  operating  procedures)  to  aid  in 
pulling  back  the  cheek  as  far  as 
possible. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Dnig,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C.  360j(f). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  dental  retractor 
accessories  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  proxide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  marmer 
and  for  the  purpose  recommended. 

4.  Summ.ary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  dental  retractor 
accessories  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
dental  reti  actor  accessories  be 
classified  into  class  II  (performance 
standards).  Dental  retractor  accessories 
may  be  reused,  and  therefore,  have  a 
potential  for  transmitting 
microorganisms  between  patients.  For 
this  reason,  the  device  must  be  capable 
of  sterilization.  The  agency  believes  that 
a  performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  dental  retractor  accessories  should 
be  classified  into  class  II  rather  than 
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FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 


classifying  a  device  into  class  III  is  to 
require  each  manufacturer  of  the  device 
to  submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a  future 
regulation.  Each  premarket  approval 
application  would  include  information 


believes  that  it  is  not  possible  to 
establish  an  adequate  performance 
standard  for  this  device  because 
satisfactory  performance  has  never  been 
demonstrated.  Therefore,  the  device 
should  be  subject  to  premarket  approval 


86154 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


class  I.  the  agency  is  not  required  to 
publish  a  regulation  adopting  or 
rejecting  the  Panel  recommendation  that 
this  device  be  exempt  from  the 
premarket  notification  procedures  under 
section  510{k).  the  records  and  reports 
requirements  under  section  519.  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (4.3 
FR  21666,  21667,  and  21668)  and  M.iy  26. 
1978  (43  FR  22672  and  22673).  Thi.s 
proposed  classification  regulation 
identifies  each  device  panel  b>  the 
former  name.  Futher  information 
regarding  the  device  advisory 
committees  and  hst  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c.  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
propo.-es  to  a!.;cnd  Part  872  in  Subpart  G 
by  adding  new  §  BrzSAi'M.  to  read  as 
follows: 

§  872.6690    Dental  retractor  accessory. 

(a)  Identification.  A  dental  retractor 
accessory  is  a  device,  such  as  a  spring, 
that  is  used  with  a  dental  retractor  (a 
device  used  to  fold  back  oral  tissue 
during  operating  procedures)  to  aid  in 
pulling  back  the  cheek  as  far  as 
possible. 

(b)  Classification.  Class  II 
(peiformance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  206.S7.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
ot  this  document.  Received  com.ments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  198U. 
William  F.  Randolph, 
Acting  .Associate  Con;niisf!\^'trr  Irr 
Regulatory  Affaii^. 

|KR  DuiL  «>-399»7  Filed  12-29-Hn  H  IS  .,m\ 
BILLING  CODE  411IM)3-M 
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Medical  Devices;  Classification  of 
Boiling  Water  Sterilizers 
agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  boiling  water  sterilizers  into 
cla;>8  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2.  19B1. 
FD.'\.  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (!  IFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockviile.  MU 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-75.36. 
SUPPLEMENTARY  INFORMATION: 
Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  boiling  water  sterilizer.s: 

1.  Identification:  A  boiling  water 
sterilizer  is  an  AC-povvered  device  used 
to  sterilize  dental  and  surgical 
instruments  by  submersion  of  the 
instruments  into  boiling  water. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recoinmends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food. 
Druo.  and  Cosmetic  Art  (21  U.S.C.  360i) 


and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  boiling  water 
sterilizers  be  classified  into  class  1 
because  the  Panel  believes  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  boiling  w,iter 
sterilizers  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classincation 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
boiling  water  sterilizers  be  classified 
into  class  II  (performance  standards). 
This  device  is  used  to  sterilize 
instrumients  which  directly  contact  the 
patients'  oral  tissues.  If  the  water  is 
inadequately  heated,  the  instruments 
will  not  be  properly  sterilized,  possibly 
resulting  in  the  transmission  of 
microorganisms  between  patients.  Also, 
the  electrical  design  of  the  device  must 
be  controlled  to  prevent  electrical  shock 
to  the  user.  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 
to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  boiling  water  sterilizers  should  be 
classified  into  class  II  rather  than  class 
1.  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1^178  (43 
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and  that  insufficient  information  exists 
to  establish  a  performance  standard  for 
this  device. 

References 

TViP  fnllnwino  information  has  been 


may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph, 


tissue.  The  device  may  be  attached  to  a 
dental  operative  unit. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
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FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  SlaL  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6710,  to  read  as 
follows: 

§  672.6710    Boiling  water  sterilizer. 

(a)  Identification.  A  boiling  water 
sterilizer  is  an  AC-powered  device  used 
to  sterilize  dental  and  surgical 
instruments  by  submersion  of  the 
instruments  into  boiling  wafer. 

(b)  Classification.  Class  W 
(performance  standards). 

Interested  persons  may.  on  or  before 
Mai-ch  2, 1931  submit  to  the  Hearing 
Clerk  (HF.'\-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19.  1980. 
William  F.  Randolph, 

.Acting  Associate  Conin}ix.-,iii.!fr  for 
Regulatory  Affairs. 

(FR  U'li    80-39988  Filed  ll-iti-i-Jl.  K  45  :,m\ 
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21  CFR  Part  872 

(Docket  No.  78N-301 II 

Medical  Devices;  Classification  of 
Endodontic  Dry  Heat  Sterilizers 

agency:  Food  and  Drug  Administration 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  endodontic  dry  heat 
sterilizers  into  class  III  (premarket 
approval).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  III.  Th-j  effect  of 


classifying  a  device  into  class  III  is  to 
require  each  manufacturer  of  the  device 
to  submit  to  FDA  a  premarket  approval 
application  at  a  date  to  be  set  in  a  future 
regulation.  Each  premarket  approval 
application  would  include  information 
concerning  safety  and  effectiveness 
tests  for  the  device.  After  considering 
public  comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HP'K-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATSON: 

Panel  Recommendation 

.-\  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel. 
a:i  FDA  advisory  ccm.mittee,  made  the 
following  recommendation  regarding  the 
classification  of  endodontic  dry  heat 
sterilizers: 

1.  Identification:  An  endodontic  dry 
heat  sterilizer  is  a  device  used  to 
sterilize  endodontic  and  other  dental 
instruments  by  the  application  of  d."y 
heat.  The  heat  is  supplied  through  glass 
beads  which  have  been  heated  by 
electricity. 

2.  Recommended  classification;  Class 
III  (premarket  approval).  The  Pane! 
recommends  that  premarket  approval  of 
this  device  be  a  low  priority. 

3.  SummciV  cf  reasons  for 
recommendi-tion:  The  Panel 
recommends  that  endodontic  dry  heat 
sterili7i  is  be  classified  into  class  HI 
because  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury.  In 
tests  cf  the  device,  it  has  failed  to 
sterilize  adequately  various  endodontic 
and  dental  instruments.  Such  failure 
may  be  a  result  of  faulty  therm.ostats 
which  register  higher  teir.peiatures  than 
those  generated  within  the  device  or 
may  be  cai'?ed  by  the  inability  of  glass 
beads  to  sterilize  adequately  and 
uniformly  despite  sufficient  heat,  The 
Pane!  believes  that  general  controls 
would  not  provide  sufficient  control 
over  these  characteristics.  The  Panel 


beheves  that  it  is  not  possible  to 
establish  an  adequate  performance 
standard  for  this  device  because 
satisfactory  performance  has  never  been 
demonstrated.  Therefore,  the  device 
should  be  subject  to  premarket  approval 
to  assure  that  manufacturers  of  this 
device  demonstrate  satisfactory 
performance  of  the  device  and  thus 
assure  its  safety  and  effectiveness.  The 
Panel  believes  that  further  study  is 
needed  to  determine  the  causes  of  this 
device's  ineffectiveness. 

4.  Summ.aiy  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  the  device  in 
the  practice  of  dentistry. 

5.  Risks  to  health:  Infection:  The 
inability  of  the  device  to  sterilize 
adequately  endodontic  and  other  dental 
instruments  may  lead  to  the 
transmission  of  micro-organisms  among 
patients  and  subsequent  spread  of 
infection. 

Proposed  Classification 

The  agency  has  sought  other 
information  concerning  the  application 
of  endodontic  dry  heat  sterilizers  in 
dentistry.  Some  of  the  literature 
indicates  that  endodontic  dry  heat 
sterilizers  are  more  effective  than  other 
methods  of  sterilization  such  as 
isopropyl  alcohol  (70  percent), 
glutoraldehyde  solution  (buffeied  to  7.4). 
or  sterile  saline  solution  used  with  gauze 
sponges  to  wipe  the  instruments  (Ref.  1). 
However,  Dayoub,  et  al..  (Ref.  2)  found 
that  a  laige  degree  of  variation  occurs 
among  currently  marketed  endodontic 
d:y  heat  sterilizers  in  terms  o£ reaching 
and  maintaining  claimed  temperature 
levels.  Koehler  and  Hefferren  (Ref.  3) 
found  that  large  temperature  gradients 
exist  within  the  same  endodontic  dry 
heat  sterilizer,  which  causes  uneven 
heat  transfer  to  instruments  being 
stiirilized. 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
endodontic  dry  heat  sterilizers  be 
classified  into  class  III  (premarket 
approval).  The  agency  believes  that  the 
device  presents  a  potential 
unreasonable  risk  of  illness  of  injury  to 
the  patient  because  the  device  may  fail 
to  sterilize  dental  instruments 
adequately.  In  addition,  the  device  is 
purported  or  represented  to  be  for  a  use 
(sterilization  of  endodontic  and  other 
dental  instruments)  that  is  of  substantial 
importance  in  preventing  impairment  of 
human  health.  The  agency  believes  that 
insufficient  information  exists  to 
determine  that  general  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device 
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needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 
necessary  inspection  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  sienificant 


new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
DroDosed  classification  resulation 


II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifvine  a  device  into  class  II  is  to 
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and  that  insufficient  information  exists 
to  establish  a  perfonnance  standard  for 
this  device. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m., 
Monday  through  Friday. 

1.  Hubbard,  T.  M.,  et  al.,  "Chairside 
Decontamination  of  Endodontic  Files."  Oral 
Surgery.  (40):1, 148-152,  July,  1975. 

2.  Dayoub,  M.  B.,  et  al.,  "Endodc    tic  Dry- 
Heat  Sterilizer  Effectiveness."  Journal  of 
Endodontics.  (2):11. 

3.  Koehler,  H.  M.,  et  al.,  "The  Temperature 
Relations  of  Dental  Instruments  Heated  in 
Root-Canal  Instrument  Sterilizers," /i^urnoy  of 
Denial  Research.  41:182,  Jan.-Feb.,  1962. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  stnicture.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  C 
by  adding  new  §  872.6730,  to  read  as 
follows: 

§  872.6730    Endodontic  dry  tieat  sterilizer. 

(a)  Identification.  An  endodontic  dry 
heat  sterilizer  is  a  device  used  to 
sterilize  endodontic  and  other  dental 
instruments  by  the  application  of  dry 
heat.  The  heat  is  supplied  through  glass 
beads  which  have  been  heated  by 
electricity. 

(b)  Classification^C\ass  III  (premarket 
approval). 

Interested  persons  may,  on  or  beforo 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4.62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 


may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19,  1980. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  80-39989  Filed  12-29-80:  8-15  nm\ 
BILLING  CODE  4110-03-11 


21  CFR  Part  872 
(Docket  No.  78N-30121 

Medical  Devices;  Classification  of  Air 
or  Water  Syringe  Units 
agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  air  or  water  syringe  units 
into  class  I  (general  controls).  FD.A  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singlelon,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

Aproposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  informalicn  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendatior:  regarding  the 
classification  of  air  or  w;iter  syringe 
units: 

1.  Identification:  An  air  or  water 
syringe  unit  is  a  device  consisting  of  a 
tube  to  deliver  air  or  water  to  the 
patient's  mouth  that  is  used  for  the 
irrigation  or  drying  of  tooth  or  gum 


tissue.  The  device  may  be  attached  to  a 
dental  operative  unit. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  under 
section  510(k)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360(k)), 
records  and  reports  requirements  under 
section  519  of  the  act  (21  U.S.C.  3601). 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  36Gj(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  air  or  water  syringe 
units  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  air  or  water 
syringe  units  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
air  or  water  syringe  units  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
air  or  water  syringe  units  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
360(kJ),  EEJA  is  proposing  that  these 
manufptturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  secfion  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)(4)  of  the  act,  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  pubhc  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  manufacturers 
of  air  or  water  syringe  units,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  pubHc  health,  the  agency 
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classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 

haa  Vieen  iiafii  in  rlpntintrv  for  manv 


to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  pe.'-formance 


a  metal  syringe  body  into  which  a 
disposable,  previously  filled,  glass 
carpule  (a  cylindrical  cartridge] 
containing  anesthetic  is  placed.  After 
attaching  a  needle  to  the  syringe  body 
and  activating  the  carpule  by  partially 
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needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 
necessary  inspection  and  to  receive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
notifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
air  or  water  syringe  units  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  thai 
certain  classes  of  manufacturers  or 
othpr  persons  be  exempt  from  the 
requirement,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacEurers  of 
air  or  water  syringe  units  be  exempt 
from  .he  good  manufacturing  practice 
(CMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j[f)).  The  agency 
beliftves  that  compliance  with  this 
regulation  is  necessary  to  assure  the 
quality  of  this  device  and  thus  its  safety. 
effectiveness,  and  compliance  with  the 
adulteration  and  misbranding  provisions 
of  the  act.  Compliance  with  the  CMP 
regulation  will  help  prevent  production 
of  air  or  water  syringe  units  having 
defects  that  could  harm  users. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 


new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegdted  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6750,  to  read  as 
follows: 

§  872.6750    Air  or  water  syringe  unit 

(a)  Jdtntjfication.  An  air  or  water 
syringe  unit  is  a  device  consisting  of  a 
tube  to  deliver  air  or  water  to  the 
patient's  mouth  that  is  used  for  the 
irrigc'ilion  or  drying  of  tooth  or  gum 
tissue.  The  device  may  be  attached  to  a 
dental  operative  unit. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2. 1981,  submit  to  the  Hearing 
Clerk  fHFA-305).  Food  and  Drug 
Ad.ministration,  Rm.  4-62,  5600  Fishers 
Lane,  Rock\ille,  MD  20357,  written 
com.ments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  am.  and  4  p.m.,  Monday  through 
Friday. 

Dsied:  .November  19. 1980. 
VViiliam  F.  Randolph, 

Acting  .4s50c/ i.'e  Co.i'missionerfjr 
P.fgu!'jto-y  A^fulrs. 

i;K  i).:r  HO-.'.'N.'O  I  Ifd  i:;--9-80.  3.«  dni| 
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21  CFR  Part  872 
(Docket  No.  78N-3014] 

Medical  Devices;  Classification  of 
Cartridge  Syringes 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  cartridge  syringes  into  class 


II  (performance  standards).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  pubUc  comments,  FDA  will 
issue  a  final  regulation  clsssifj'ing  the 
device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  m  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  cartridge  syringes: 

1.  Identification:  A  cartridge  syTinge  is 
a  device  used  to  inject  anesthetic  agents 
subcuta.^eously  or  intramuscularly.  The 
device  consists  of  a  metal  syringe  body 
into  which  a  disposable,  previously 
filled,  glass  carpule  (a  cylindrical 
cartridge)  containing  anesthetic  is 
placed.  After  attaching  a  needle  to  the 
syringe  body  and  activating  the  carpule 
by  partially  inserting  the  plunger  on  the 
syringe,  the  device  is  used  to  administer 
an  injection  to  the  patient. 

2.  Recommended  classification  Class  I 
(general  controls).  The  Panel 
recommends  that  this  de\  ice  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  food  manufacturing  practice 
regulafion  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendafion:  The  Panel 
recommends  that  cartridge  syringes  be 
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62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 


Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
periodonfic  or  endodonfic  irrigating 
syringes  be  classified  into  class  I 


(„r.^^^n\   ,^,.„,»„^lo1     xv> 
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regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
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classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  cartridge 
syringes  in  the  practice  of  dentistry. 

5.  Risks  to  health:  Adverse  reaction:  If 
the  syringe  is  incapable  of  being 
aspirated,  the  drug  may  be  injected 
directly  into  a  blood  vessel,  thus  causing 
an  adverse  reaction  in  the  patient. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
cartridge  syringes  be  classified  into 
class  II  (performance  standards). 

FDA  has  reviewed  the  Panel 
recommendation  and  has  sought  other 
information  and  data  describing  the  use 
of  cartridge  syringes  in  dentistry.  Some 
of  the  literature  discusses  injection  of 
local  anesthetic  agents  used  in  dentistry 
into  blood  vessels.  Schiano  et  al.  (Ref.  1) 
found  that  11  percent  of  mandibular 
(lower  jawbone)  blocks,  14.3  percent  of 
sphenopalative  blocks  (in  the  region  of 
the  sphenoid  and  parietal  bone),  and 
15.0  percent  of  posterior  super  alveolar 
nerve  blocks  (nerve  at  the  back  of  the 
mouth)  were  positive,  or  showed 
presence  of  blood  when  aspirated, 
indicating  the  needle's,  and  drug's,  entry 
into  blood  vessels.  Although  the 
incidence  of  fatalities  from  this  event 
has  been  low  (less  than  one  death  per  1 
million  administrations  of  local 
anesthetic  (Refs.  1  and  2)).  adverse 
responses  to  the  anesthetic,  such  as 
headaches,  nausea,  and  vomiting,  occur 
in  much  higher  frequency  (Ref.  3).  The 
agency  believes  that  the  device  may 
present  a  potential  unreasonable  risk  to 
the  patient's  health  if  the  mechanism  for 
aspiration  is  inadequate.  That 
mechanism  enables  the  practitioner  to 
determine  whether  a  blood  vessel  has 
been  penetrated  during  injection 
procedures.  The  agency  believes  that  a 
performance  standard  is  necessary  for 
this  device  because  general  controls 
alone  are  insufficient  to  control  the  risks 


to  health  presented  by  the  device.  A 
performance  standard  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  performance 
standard  for  this  device. 

Because  the  agency  has  determined 
that  cartridge  syringes  should  be 
classified  into  class  II  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519,  and  the 
good  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

References 

The  following  information  has  been 
placed  in  the  office  of  the  Hearing  Clerk 
(address  above)  and  may  be  seen  by 
interested  persons  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday. 
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On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21066,  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6770,  to  read  as 
follows: 

§  872.6770    Cartridge  syringe. 

(a)  Identification.  A  cartridge  syringe 
is  a  device  used  to  inject  anesthetic 
agents  subcutaneously  or 
intramuscularly.  The  device  consists  of 


a  metal  syringe  body  into  which  a 
disposable,  previously  filled,  glass 
carpule  (a  cylindrical  cartridge) 
containing  anesthetic  is  placed.  After 
attaching  a  needle  to  the  syringe  body 
and  activating  the  carpule  by  partially 
inserting  the  plunger  on  the  syringe,  the 
device  is  used  to  administer  an  injection 
to  the  patient. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may.  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  Fishers  Lane, 
Rockville,  MD  20857,  written  comments 
regarding  this  proposal.  Four  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  Hearing  Clerk  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  above  office  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  8n-.19«91  Filed  12-29-80;  8:46  am] 
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21  CFR  Part  872 
[Docket  No.  78N-3016] 

Medical  Devices;  Classification  of 
Periodontic  or  Endodontic  Irrigating 
Syringes 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  periodontic  or  endodontic 
irrigating  syringes  into  class  I  (general 
controls).  FDA  Is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 
classifying  a  device  into  class  I  is  to 
require  that  the  device  meet  only  the 
general  controls  applicable  to  all 
devices.  After  considering  public 
comments.  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administrafion,  Rm.  4- 
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general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c.  37lfal1l  and  under  authority 


classifying  a  device  into  class  I  is-to 
require  that  the  device  meet  only  the 
general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  Issue  a  final 
regulation  classifying  the  device.  These 


that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
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62.  5600  Fishers  Lane,  Rockville,  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring.  MD  20910.  301-427-7536. 

SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  periodontic  or 
endodontic  irrigating  syringes: 

1.  Identification:  A  periodontic  or 
endodontic  irrigating  syringe  is  a  device 
used  for  the  irrigation  of  tissues  in  the 
mouth  such  as  gums  in  periodontic 
therapy  and  root  canals  in  teeth  in 
endodontic  therapy. 

2.  Recommended  classification:  Class 
1  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  periodontic  or 
endodontic  irrigating  syringes  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  periodontic  or 
endodontic  irrigating  syringes  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 


Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
periodontic  or  endodontic  irrigating 
syringes  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
periodontic  or  endodontic  irrigating 
syringes  be  exempt  from  section  510(k) 
of  the  act  (21  U.S.C.  360(k)),  FDA  is 
proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing, 
and  premarket  notification  under 
section  510  (a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufacturer 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  periodontic  or 
endodnotic  irrigating  syringes,  the 
agency  cannot  make  the  required 
finding.  To  protect  the  public  health,  the 
agency  needs  to  be  able  to  identify  the 
firms  manufacturing  this  device,  and  to 
receive  premarket  notification  from 
manufacturers  toassure  that  FDA  learns 
of  new  devices  and  of  significant 
modification  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
periodontic  or  endodontic  irrigating 
syringes  be  exempt  from  records  and 
reports  regulations  under  section  519  of 
the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future.  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 


regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
periodontic  or  endodontic  irrigating 
syringes  be  exempt  from  the  device 
good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)),  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180),  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safely  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  periodontic  or 
endodontic  irrigating  syringes  must  still 
be  required  to  comply  with  the 
complaint  file  requirements  of  §  820.198 
to  ensure  that  these  manufacturers  have 
adequate  systems  for  complaint 
investigation  and  followrup.  The  agency 
also  believes  that  manufacturers  of 
periodontic  or  endodontic  irrigating 
syringes  must  still  be  required  to  comply 
with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  2166,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  th-^ 
former  name.  Further  informatio 
regarding  the  device  advisory 
committees  and  list  of  their  ne\ 
■may  be  found  in  the  preamble  to 
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regulation,  published  in  the  Federal 
Register  of  July  21. 1978  (43  FR  31508).  In 
the  future.  FDA  will  publish  other 
regulafions  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 


manufacturer's  corrective  actions  are 
adequate,  and  may  determine  whether 
the  exemption  from  other  sections  of  the 
GMP  regulations  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 


Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39093  Filed  12-::9-80^  8  45  am) 
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general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055.  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6800.  to  read  as 
follows: 

§  872.6800    Periodontic  or  endodontic 
irrigating  syringe. 

(a)  Identification.  A  periodontic  or 
endodontic  irrigating  syringe  is  a  device 
used  for  the  irrigation  of  tissues  in  the 
mouth  such  as  gums  in  periodontic 
therapy  and  root  canals  in  teeth  in 
endodontic  therapy. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  with  the  exception  of 

§  820.180..  regarding  general 
requirements,  and  5  820.198,  regarding 
complaint  files. 

Interested  persons  may,  on  or  before 
Ma.'-ch  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  N'ovembor  19.  imjO. 
William  F.  Randolph. 

Acting  Associule  Commissioner  for 
RriyuJato.y  .\ffairs. 

|I  R  Doc  SO-aiwU Ki|.:d  Ii-i)-80.8;»5  .ini| 
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21  CFR  Part  872 
(Docl<etNo.78N-30171 

Medical  Devices;  Classification  of 
Restorative  or  Impression  Material 
Syringes 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  restorative  or  impression 
material  syringes  into  class  I  (general 
controls).  FDA  is  also  publishing  the 
recommendation  of  the  Dental  Device 
Classification  Panel  that  the  device  be 
classified  into  class  I.  The  effect  of 


classifying  a  device  into  class  I  isto 
require  that  the  device  meet  only  the 
general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
dates:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration.  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  restoration  or 
impression  material  syringes: 

1.  Identification:  A  restorative  or 
impression  material  syringe  is  a  device 
used  in  the  placement  of  impression 
material  (alginate)  or  restorative 
material  (amalgam)  in  the  oral  cavity.  It 
consists  of  a  hollow  tube  syringe  body 
with  a  plunger  at  one  end  and  a  narrow 
opening  at  the  opposite  end.  through 
which  the  impression  or  restorative 
material  is  forced  by  the  plunger. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510{k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  380i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  restorative  or 
impression  material  syringes  be 
classified  into  class  I  because  the  Panel 
believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
vears.  The  materials  used  in  the  device 


that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  unreasonable 
risks  to  health  when  used  in  a  normal 
manner  and  for  the  purpose 
recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  restorative  or 
impression  material  syringes  in  the 
practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
restorative  or  impression  material 
syringes  be  classified  into  class  I 
(general  controls).  The  agency  believes 
that  general  controls  are  sufficient  to 
control  the  risks  to  health  presented  by 
the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
restorative  or  impression  material 
syringes  be  exempt  from  section  510(k) 
of  the  act  (21  U.S.C.  360(k)).  FDA  is 
proposing  that  these  manufacturers  be 
subject  to  registration,  device  listing, 
and  premarket  notification  under 
section  510  (a)  through  (k)  of  the  act. 
Under  section  510(g)(4)  of  the  act,  the 
agency  may  exempt  a  manufactu."er 
from  section  510  only  if  it  finds  that 
compliance  with  this  section  is  not 
necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  restorative  or 
impression  material  syringes,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  and  to 
receive  premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
restorative  or  impression  material 
syringes  be  exempt  from  records  and 
reports  regulations  under  section  519  of 
the  act  (21  U.S.C.  360i).  The  records  and 
reports  requirements  in  several  of  FD.A's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  dvice 
good  manufacturing  practice  (GMl') 
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2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k]  of  the  Federal  Food. 
Drua.  and  Cosmetic  Act  (21  U.S.C. 


health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  to  conduct  necessary 
inspections.  The  agency  has  determined, 
however,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 


requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198).  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
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regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
restorative  or  impression  material 
syringes  be  exempt  from  the  device  food 
manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)),  FDA  is  proposing  that 
a  manufacturer  of  this  device  be  exempt, 
in  the  manufacture  of  the  device,  from 
all  requirements  in  the  GMP  regulation 
except  §  820.180  (21  CFR  820.180).  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files.  Based  on  available  information 
about  current  practices  used  in  the 
manufacture  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
CMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  restorative  or 
impression  material  syringes  must  still 
be  required  to  comply  with  the 
complaint  file  requirements  of  §  820.198 
to  ensure  that  these  manufacturers  have 
adequate  systems  for  complaint 
investigation  and  followup.  The  agency 
also  believes  that  manufacturers  of 
restorative  or  impression  material 
syringes  must  still  be  required  to  comply 
with  general  requirements  concerning 
records  in  §  820.180  to  ensure  that  FDA 
has  access  to  complaint  files,  can 
investigate  device-related  injury  reports 
and  complaints  about  product  defects, 
may  determine  whether  the 


manufacturer's  corrective  actions  are 
adequate,  and  may  determine  whether 
the  exemption  from  other  sections  of  the 
GMP  regulations  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673),  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6810,  to  read  as 
follows: 

§  872.6810    Restorative  or  impression 
material  syringe. 

(a)  Identification.  A  restorative  or 
impression  material  syringe  is  a  device 
used  in  the  placement  of  impression 
material  (alginate)  or  restorative 
material  (amalgam)  in  the  oral  cavity.  It 
consists  of  a  hollow  tube  syringe  body 
with  a  plunger  at  one  end  and  a  narrow 
opening  at  the  opposite  end,  through 
which  the  impression  or  restorative 
material  is  forced  by  the  plunger. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820,  with  the  exception  of 

§  8320.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 


Dated:  November  19, 1980. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  80-39993  Filed  12-29-80:  8  45  am) 
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21  CFR  Part  872 
[Docket  No.  78N-3018] 

Medical  Devices;  Classification  of 
Rubber  Tips  for  Oral  Hygiene 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifj'ing  rubber  tips  for  oral  hygiene 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  1. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2. 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  ^e  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comiments  to  the 
office  of  the  Hearing  Clerk  (HFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:       , 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  rubber  tips  for  oral 
hygiene: 

1.  Identification:  A  rubber  tip  for  oral 
hygiene  is  a  device  made  of  rubber  that 
is  intended  to  be  used  manually  to 
stimulate  and  massage  the  gums  to 
promote  good  periodontal  (gum) 
condition.  It  is  attached  to  a  metal  or 
plastic  handle  or  to  the  handle  of  a 
toothbrush. 
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premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 


Gregory  Singleton.  Bureau  of  Medical 
Devices  (HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301^27-7536. 
SUPPLEMENTARY  INFORMATION: 


I_a! 


sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
manual  toothbrushes  be  exempt  from 
section  510(k)  the  act  (21  U.S.C.  360(k)). 
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2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k]  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  [21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(fl). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  rubber  tips  for  oral 
hygiene  be  classified  into  class  I 
because  the  Panel  believes  that  general 
controls  are  su^icient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  reconunendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  rubber  tips  for 
oral  hygiene  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

The  agency  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
rubber  tips  for  oral  hygiene  be  classified 
into  class  I  (general  controls].  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
rubber  tips  for  oral  hygiene  be  exempt 
from  section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration 
and  device  listing  under  section  510(a) 
through  (j)  of  the  act,  but  exempt  from 
premarket  notification  under  section 
510(k)  of  the  act  and  Subpart  E  of  Part 
807  of  the  regulations.  Under  section 
510(g)(4)  of  the  act.  the  agency  may 
exempt  a  manufacturer  from  section  510 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration  and  listing  by 
manufacturers  of  rubber  tips  for  oral 
hygiene,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 


health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device  and  to  conduct  necessary 
inspections.  The  agency  has  determined, 
however,  that  it  is  not  necessary  for  the 
protection  of  the  public  health  that  FDA 
receive  premarket  notification 
submissions  concerning  rubber  tips  for 
oral  hygiene.  The  agency  does  not  at 
this  time  anticipate  that  premarket 
approval  will  be  required  for  this  device. 
The  agency  believes  that  the  semiannual 
updating  of  device  listing  under  section 
510(j](2)  will  provide  FDA  with  adequate 
notice  concerning  new  products  within 
this  generic  type  of  device. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
rubber  tips  for  oral  hygiene  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
rubber  tips  for  oral  hygiene  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(f)  of  the  act  (21  U.S.C.  360j(f)),  FDA 
is  proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 


requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§§  820.180  and  820.198,  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufacturers  of  rubber 
tips  for  oral  hygiene  must  still  be 
required  to  comply  with  the  complaint 
file  requirements  of  S  820.198  to  ensure 
that  these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  rubber  tips  for  oral 
hygiene  must  still  be  required  to  comply 
with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  and  21668)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6850,  to  read  as 
follows: 

§  872.6850    Rubber  tip  for  oral  hygiene. 

(a)  Identification.  A  rubber  tip  for  oral 
hygiene  is  a  device  made  of  rubber  that 
is  intended  to  be  used  manually  to 
stimulate  and  massage  the  gums  to 
promote  good  periodontal  (gum) 
condition.  It  is  attached  to  a  metal  ur 
plastic  handle  or  to  the  handle  of  a 
toothbrush. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
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CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
manual  toothbrushes  be  exempt  from 


by  adding  new  §  872.6855,  to  read  as 
follows: 

§  872.6855    IManual  toothbrush. 

(a)  Identification.  A  manual 
toothbrush  is  a  device  that  is  intended 


device.  These  actions  are  being  taken 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
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premarket  notification  procedures  in 
Subpart  E  of  Part  807.  The  device  also  is 
exempt  from  the  good  manufacturing 
practice  regulation  in  Part  820,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  lo 
complaint  files. 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fislieis 
Lane.  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  P'our 
copies  of  any  comments  are  to  be 
submitted,  except  that  individual.s  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19. 19«0. 
William  F.  Randolph, 

Acting  Associate  Cumnilssioncr  for 
Rfgulatory  Affairs. 
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21  CFR  Part  872 

(Docket  No.  78N-30191 

Medical  Devices;  Classification  of 
Manual  Toothbrushes 

AGENCY:  Food  and  Drug  .■\dministration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  manual  toothbrushes  into 
class  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  cla.ss  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  all 
devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These 
act'ons  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 

DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 

address:  Written  comments  to  the 
office  of  the  Hearing  Cierk  (HFA-305), 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane,  Rockviile,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 


Gregory  Singleton.  Bureau  of  Medical 
Devices  {HFK^60),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  manual  toothbrushes: 

1.  Identification:  A  manual  toothbrush  - 
is  a  device  that  is  intended  to  be  used  to 
remove  adherent  plaque  and  food  debris 
from  the  teeth  to  reduce  tooth  decay.  It 

is  composed  of  a  shaft  with  either 
natural  or  synthetic  bristles  at  one  end. 

2.  Recommended  classification:  Class 
I  (genera!  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  5101k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)).  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i).  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)l. 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  manual  toothbrushes 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sui'ficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of.  and 
clinical  experience  with,  manual 
toothbrushes  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FD.'V  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
manual  toothbrushes  be  classified  into 
class  I  (general  controls).  The  agency 
believes  that  general  controls  are 


sufficient  to  control  the  risks  to  health 
presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
manual  toothbrushes  be  exempt  from 
section  510{kj  the  act  (21  U.S.C.  360(k)). 
FD.^  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510  (a) 
through  (k)  of  the  act.  Under  section 
510(g)'4)  of  the  act  the  agency  may 
exempt  a  manufacturer  from  section  520 
only  if  it  finds  that  compliance  with  this 
section  is  not  necessary  for  the 
protection  of  the  public  health.  In  the 
case  of  registration,  listing,  and 
premarket  notification  by  m.anufacturers 
of  manual  toothbrushes,  the  agency 
cannot  make  the  required  finding.  To 
protect  the  public  health,  the  agency 
needs  to  be  able  to  identify  the  firms 
manufacturing  this  device,  to  conduct 
necessary  inspections  and  to  leceive 
premarket  notification  from 
manufacturers  to  assure  that  FDA  learns 
of  new  devices  and  of  significant 
modifications  of  existing  devices  for 
which  premarket  approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  or 
manual  toothbrushes  be  exempt  from 
records  and  reports  regulations  under 
section  519  of  the  act  (21  U.S.C.  360i). 
The  records  and  rtports  requirements  in 
several  of  FDA's  present  device 
regulations  are  authorized,  wholly  or  in 
part,  by  section  519.  The  most  extensive 
of  these  requirements  are  found  in  the 
de\ice  good  manufacturing  practice 
(GMP)  regulation,  published  in  the 
Federal  Register  of  July  21. 1978  (43  FR 
31508).  In  the  future.  FDA  will  publish 
other  regulations  under  section  519, 
including  regulations  requiring  reports  to 
FDA  of  experience  with  medical 
devices.  Until  these  regulations  are 
issued.  FDA  believes  that  it  cannot 
properly  issue  exemptions  from  them.  In 
the  future,  whenever  the  agency 
proposes  device  regulations  that  include 
recoids  and  reports  requirements, 
interested  persons  may  submit 
comments  requesting  that  certain 
classes  of  manufacturers  or  other 
persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements.  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
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health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 
4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
Members'  personal  knowledge  of.  and 


Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6865,  to  read  as 
follows: 

§  872.6865    Powered  toothbrush. 


ADDRESS:  Written  comments  to  the 

office  of  the  Hearing  Clerk  (HFA-305). 

Food  and  Drug  Administration,  Rm.  4- 

62.  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
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CFR  820.198).  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
manual  toothbrushes  be  exempt  from 
the  device  good  manufacturing  practice 
(GMP)  regulation  under  section  520(f)  of 
the  act  (21  U.S.C.  360j(f)).  FDA  is 
proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  S  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
5  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacture  of  the  device  and 
user  experience  with  the  device,  the 
agency  has  determined  that  application 
of  the  GMP  regulation,  other  than 
§5  820.180  and  820.198.  is  unlikely  to 
improve  the  safety  and  effectiveness  of 
the  device.  The  agency  believes, 
however,  that  manufactijrers  of  manual 
toothbrushes  must  still  be  required  to 
comply  with  the  complaint  file 
requirements  of  S  820.198  to  ensure  that 
these  manufacturers  have  adequate 
systems  for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  manual  toothbrushes 
must  still  be  required  to  comply  with  the 
general  requirements  concerning  records 
in  §  820.180  to  ensure  that  FDA  has 
access  to  complaint  files,  can  investigate 
device-related  injury  reports  and 
complaints  about  product  defects,  may 
determine  whether  the  manufacturer's 
corrective  actions  are  adequate,  and 
may  determine  whether  the  exemption 
from  other  sections  of  the  GMP 
regulation  is  still  appropriate. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19,  1978  (43 
FR  21866,  21667,  and  2166S)  and  May  26, 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 


by  adding  new  §  872.6855.  to  read  as 
follows: 

§  872.6855    Manual  toothbrush. 

(a)  Identification.  A  manual 
toothbrush  is  a  device  that  is  intended 
to  be  used  to  remove  adherent  plaque 
and  food  debris  from  the  teeth  to  reduce 
tooth  decay.  It  is  composed  of  a  shaft 
with  either  natural  or  synthetic  bristles 
at  one  end. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820.  with  the  exception  of 

§  820.180.  regarding  general 
requirements  concerning  records  and 
§  820.198.  regarding  complaint  files. 

Interested  persons  may.  on  or  before 
March  2. 1981  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  19, 1980. 
Williani  F.  Randolph, 

Actuig  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
(Docket  No.  78N-3020] 

Medical  Devices;  Classification  of 
Powered  Toothbrushes 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  powered  toothbrushes  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  II  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 


device.  These  actions  are  being  taken 

under  the  Medical  Device  Amendments 

of  1976. 

DATES:  Comments  by  March  2, 1981. 

FDA  proposes  that  the  final  regulation 

based  on  this  proposal  become  effective 

30  days  after  the  date  of  its  publication 

in  the  Federal  Register. 

ADDRESS:  Written  comments  to  the 

office  of  the  Hearing  Clerk  (HFA-305), 

Food  and  Drug  Administration,  Rm.  4- 

62,  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Singleton,  Bureau  of  Medical 

Devices  (HFK-^60),  Food  and  Drug 

Administration,  8757  Georgia  Ave., 

Silver  Spring,  MD  20910,  301-427-7536. 

SUPPLEMENTARY  INFORMATION! 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  powered  toothbrushes: 

1.  Identification:  A  powered 
toothbrush  is  an  AC  or  battery-powered 
device  that  is  intended  to  be  used  to 
remove  plaque  and  food  particles  from 
the  teeth  to  reduce  tooth  decay.  It 
consists  of  a  handle  containing  a  motor 
that  provides  mechanical  vibrations  to  a 
toothbrush  that  is  inserted  in  one  end. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food. 
Drug,  and  CosmeUc  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  secfion  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f]). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  powered  toothbrushes 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notificafion  procedures, 
records  and  reports  requirements,  and 
the  good  manufacturing  practice 
regulation,  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
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disposable  fluoride  trays  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 
FDA  disasrees  with  the  Panel'i 


the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22872  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 


the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  L 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
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health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
Members'  personal  knowledge  of.  and 
clinical  experience  with,  powered 
toothbrushes  in  the  practice  of  dentistry. 

5.  Risks  to  health;  Electrical  shock: 
improper  electrical  design  of  the  device 
may  cause  electrical  shock  to  the 
patient. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
recommendation  and  is  proposing  that 
power  toothbrushes  be  classified  into 
class  II  (performance  standards).  The 
agency  believes  that  a  level  of  vibration 
must  be  controlled  to  prevent  injury  to 
soft  tissue  and  excessive  abrasion  to 
teeth,  and  that  the  electrical  design  of 
the  device  must  be  controlled  to  prevent 
electrical  shock.  The  agency  believes 
that  a  performance  standard  is 
necessary  for  this  device  because 
general  controls  alone  are  insufficient  to 
control  the  risks  to  health  presented  by 
the  device.  A  performance  standard 
would  provide  reasonable  assurance  of 
the  safety  and  effectiveness  of  the 
device.  The  agency  also  believes  that 
there  is  sufficient  information  to 
establish  a  performance  standard  fur 
this  device. 

Because  the  agency  has  determined 
that  powered  toothbrushes  should  be 
r  liissified  into  class  II  rather  than  class 
I,  the  agency  is  not  requii-ed  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  premarket 
notification  procedures  under  spc:!inn 
510[k),  the  records  and  reports 
requirements  under  section  519  and  the 
go.od  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  &  new  structure.  I'DA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19.  1970  (43 
FR  21666,  21667.  and  21668)  and  May  25, 
1978  (43  FR  22572  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
reg.^rding  the  device  advisory 
committees  and  list  of  their  new  namps 
may  be  found  in  the  preamble  to  She 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1).  the 


Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6865,  to  read  as 
follows: 

§  872.6865    Powered  toothbrusti. 

(a)  Identification.  A  powered 
toothbrush  is  an  AC  or  battery-powered 
device  that  is  intended  to  be  used  to 
remove  plaque  and  food  particles  from 
the  teeth  to  reduce  tooth  decay.  It 
consists  of  a  handle  containing  a  motor 
that  provides  mechanical  vibrations  to  a 
toothbrush  that  is  inserted  in  one  end. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2.  1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  tc  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Da  led:  November  19.  1980. 
Wiiliam  F.  Randolph, 

Acting  Associate  Conimf'^-Jonerfor 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docket  No.  78N-30211 

Medical  Devices;  Classification  of 
Disposable  Fluoride  Trays 

AGEi^CY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  Tlic  Food  and  Drug 
Adm.inistration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  disposable  fluoride  trays  into 
class  I  (general  controls).  FDA  is  also 
publishing  the  recommendation  of  the 
Dental  Device  Classification  Panel  that 
the  device  be  classified  into  class  I.  The 
effect  of  classifying  a  device  into  class  I 
is  to  require  that  the  device  meet  only 
the  general  controls  applicable  to  al! 
devices.  After  considering  public 
comments,  FD.\  will  issue  a  final 
regulation  classifying  the  device.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register  . 


ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administrafion,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administrafion,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
and  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  disposable  fiuoride 
trays: 

1.  Identificafion:  A  disposable  fluoride 
tray  is  a  device  made  of  styrofoam  that 
is  used  for  the  topical  application  of 
fluoride  to  the  teeth.  To  employ  the  tray, 
the  patient  bites  down  on  the  tray  which 
has  been  filled  with  a  fluoride  solution. 

2.  Recommended  classification:  Class 
1  (general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  the  good  manufacturing  practice 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  disposable  fluoride 
trays  be  classified  into  class  I  because 
the  Panel  beUeves  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safeH'  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  records  and  reports  requirements 
and  the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clM:ical  experience  with,  disposable 
fluoride  trays  in  the  practice  of 
dentistry, 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FD.A  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
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that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  nofification  p.'-ocedures. 
records  and  reoorts  reouirements  and 


regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
beheves  that  it  cannot  properly  issue 
exemotions  from  them.  In  the  future. 


On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  funcfions,  but  with 
new  names  and  a  new  structure.  FDA 
Dublished  notices  of  these  changes  in 
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disposable  fluoride  trays  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

FDA  disagrees  with  the  Panel'i 
recommendation  that  manufacturers  of 
disposable  fluoride  trays  be  exempt 
from  records  and  reports  regulations 
under  section  519  of  the  act  (21  U.S.C. 
3601).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21. 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 
regulations  under  section  519.  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulation.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180). 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198).  with  respect  to  complaint 
files. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
disposable  fluoride  trays  be  exmpt  from 
the  good  manufacturing  practice  (GMP) 
regulation  under  section  520(f)  of  the  act 
(21  U.S.C.  360j(f).  The  agency  believes 
that  compliance  with  this  regulation  is 
necessary  to  assure  the  quality  of  this 
regulation  is  necessary  to  assure  the 
quality  of  this  device  and  thus  its  safety, 
effectiveness,  and  compliance  with  the 
adulteration  and  misbranding  provisions 
of  the  act.  Compliance  with  the  GMP 
regulation  will  help  prevent  production 
of  disposable  fluoride  trays  having 
defects  that  could  harm  users. 

On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  functions,  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 


the  Federal  Register  of  May  19. 1978  (43 
FR  21666,  21667,  and  21668)  and  May  26, 
1978  (43  FR  22872  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (21  CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  B 
by  adding  new  §  872.6870.  to  read  as 
follows: 

§  872.6870    Disposable  fluoride  tray. 

(a)  Identification.  A  disposable 
fluoride  tray  is  a  device  made  of 
styrofoam  that  is  used  for  the  topical 
application  of  fluoride  to  the  teeth.  To 
employ  the  tray,  the  patient  bites  down 
on  the  tray  which  has  been  filled  with  a 
fluoride  solution. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
March  2, 1981  submit  to  the  Hearing 
Clerk  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-02.  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m  ,  Monday  through 
Friday. 

Dated:  November  19, 1980. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  872 
[Docicet  No.  78N-30221 

Medical  Devices;  Classification  of 
Preformed  Impression  Trays 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  preformed  impression  trays 
into  class  I  (general  controls).  FDA  is 
also  publishing  the  recommendation  of 


the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I. 
The  effect  of  classifying  a  device  into 
class  I  is  to  require  that  the  device  meet 
only  the  general  controls  applicable  to 
all  devices.  After  considering  public 
comments,  FDA  will  issue  a  final 
regulation  classifying  the  device.  These  . 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976. 
DATES:  Comments  by  March  2, 1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  RecommendatiQn 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  the 
development  of  the  proposed  regulation. 
The  Dental  Device  Classification  Panel, 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  preformed  impression 
trays: 

1.  Identification:  A  preformed 
impression  tray  is  a  metal  or  plastic 
device  that  is  used  to  hold  impression 
material,  such  as  alginate,  during  the 
making  of  an  impression  of  a  patient's 
teeth  or  alveolar  process  (bony  tooth 
sockets).  The  impression  is  used  to 
reproduce  the  structure  of  a  patient's 
teeth  and  gums. 

2.  Recomended  classification:  Class  I 
(general  controls).  The  Panel 
recommends  that  this  device  be  exempt 
from  premarket  notification  procedures 
under  section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360(k)),  records  and  reports 
requirements  under  section  519  of  the 
act  (21  U.S.C.  360i),  and  the  good 
manufacturing  practice  regulation  under 
section  520(f)  of  the  act  (21  U.S.C. 
360j(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  preformed  impression 
trays  be  classified  into  class  I  because 
the  Panel  believes  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  for  many 
years.  The  materials  used  in  the  device 
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21  CFR  Part  872 
IDocketNo.  78N-3023] 

Medical  Devices:  Classification  of 
Intraoral  Dental  Waxes 


recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360i) 
and  from  the  good  manufacturing 

t     .' 1 t: rr\f\tr\ 


food  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 
On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
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that  contact  the  body  have  known  and 
acceptable  properties.  The  Panel 
believes  that  manufacturers  of  this 
device  should  not  be  required  to  comply 
with  premarket  notification  procedures, 
records  and  reports  requirements  and 
the  good  manufacturing  practice 
regulation  because  this  is  a  simple 
device  that  presents  no  undue  risks  to 
health  when  used  in  a  normal  manner 
and  for  the  purpose  recommended. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recommendation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  preformed 
impression  trays  in  the  practice  of 
dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  agrees  with  the  Panel 
recommendation  and  is  proposing  that 
preformed  impression  trays  be  classified 
into  class  I  (general  controls).  The 
agency  believes  that  general  controls 
are  sufficient  to  control  the  risks  to 
health  presented  by  the  device. 

In  response  to  the  Panel's 
recommendation  that  manufacturers  of 
preformed  impression  trays  be  exempt 
from  secfion  510(k)  of  theact  (21  U.S.C. 
3B0),  FDA  is  proposing  that  these 
manufacturers  be  subject  to  registration, 
device  listing,  and  premarket 
notification  under  section  510(a)  through 
(k)  of  the  act.  Under  section  510(g)(4)  of 
the  act,  the  agency  may  exempt  a 
manufacturer  from  section  510  only  if  il 
finds  that  compliance  with  this  section 
is  not  necessary  for  the  protection  of  the 
public  health.  In  the  case  of  registration, 
listing,  and  premarket  notification  by 
manufacturers  of  preformed  impression 
trays,  the  agency  cannot  make  the 
required  finding.  To  protect  the  public 
health,  the  agency  needs  to  be  able  to 
identify  the  firms  manufacturing  this 
device,  and  to  receive  premarket 
notification  from  manufacturers  to 
assure  that  FDA  learns  of  new  devices 
and  of  significant  modifications  of 
existing  devices  for  which  premarket 
approval  is  required. 

FDA  disagrees  with  the  Panel's 
recommendation  that  manufacturers  of 
preformed  impression  trays  be  exempt 
from  records  and  reports  regulation 
under  secfion  519  of  the  act  (21  U.S.C. 
360i).  The  records  and  reports 
requirements  in  several  of  FDA's 
present  device  regulations  are 
authorized,  wholly  or  in  part,  by  section 
519.  The  most  extensive  of  these 
requirements  are  found  in  the  device 
good  manufacturing  practice  (GMP) 
regulation,  published  in  the  Federal 
Register  of  July  21, 1978  (43  FR  31508).  In 
the  future,  FDA  will  publish  other 


regulations  under  section  519,  including 
regulations  requiring  reports  to  FDA  of 
experience  with  medical  devices.  Until 
these  regulations  are  issued,  FDA 
believes  that  it  cannot  properly  issue 
exemptions  from  them.  In  the  future, 
whenever  the  agency  proposes  device 
regulations  that  include  records  and 
reports  requirements,  interested  persons 
may  submit  comments  requesting  that 
certain  classes  of  manufacturers  or 
other  persons  be  exempt  from  the 
requirements,  and  FDA  will  issue 
exemptions  that  are  appropriate.  The 
only  type  of  exemption  from  records  and 
reports  requirements  that  FDA  is 
proposing  now,  in  device  classification 
regulations,  is  an  exemption  of  certain 
manufacturers  from  requirements  of  the 
device  GMP  regulaUon.  The  exemption 
will  not  extend  to  two  device  GMP 
requirements,  §  820.180  (21  CFR  820.180), 
with  respect  to  general  requirements 
concerning  records,  and  §  820.198  (21 
CFR  820.198),  with  respect  to  complaint 
files. 

In  response  to  the  Panel's 
recommendation  that  maunfacturers  of 
preformed  impression  trays  be  exempt 
from  the  device  good  manufacturing 
practice  (GMP)  regulation  under  section 
520(f)  of  the  act  (21  U.S.C.  360j(f)),  FDA 
is  proposing  that  a  manufacturer  of  this 
device  be  exempt,  in  the  manufacture  of 
the  device,  from  all  requirements  in  the 
GMP  regulation  except  §  820.180  (21 
CFR  820.180),  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  (21  CFR  820.198),  with  respect 
to  complaint  files.  Based  on  available 
information  about  current  practices  used 
in  the  manufacure  of  the  device  and  user 
experience  with  the  device,  the  agency 
has  determined  that  application  of  the 
GMP  regulation,  other  than  §§  820.180 
and  820.198,  is  unlikely  to  improve  the 
safety  and  effectiveness  of  the  device. 
The  agency  believes,  however,  that 
manufacturers  of  preformed  impression 
trays  must  still  be  required  to  comply 
with  the  complaint  file  requirements  of 
§  820.198  to  ensure  that  these 
manufacturers  have  adequate  systems    . 
for  complaint  investigation  and 
followup.  The  agency  also  believes  that 
manufacturers  of  preformed  impression 
trays  must  still  be  required  to  comply 
with  the  general  requirements 
concerning  records  in  §  820.180  to 
ensure  that  FDA  has  access  to 
complaint  files,  can  investigate  device- 
related  injury  reports  and  complaints 
about  product  defects,  may  determine 
whether  the  manufacturer's  corrective 
actions  are  adequate,  and  may 
determine  whether  the  exemption  from 
other  sections  of  the  GMP  regulation  is 
still  appropriate. 


On  April  28. 1978.  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  with  the  same  funcUons.  but  with 
new  names  and  a  new  structure.  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666.  21667,  and  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Slat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  him  (2l'CFR  5.1),  the 
Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6880,  to  read  as 
follows: 

§  872.6880    Preformed  impression  tray. 

(a)  Identification.  A  preformed 
impression  tray  is  a  metal  or  plastic 
device  that  is  used  to  hold  impression 
material,  such  as  alginate,  during  the 
making  of  an  impression  of  a  patient's 
teeth  or  alveolar  process  (body  tooth 
sockets).  The  impression  is  used  to 
reproduce  the  structure  of  a  patient's 
teeth  and  gums. 

(b)  Classification.  Class  I  (general 
controls).  This  device  is  exempt  from  the 
good  manufacturing  practice  regulation 
in  Part  820  with  the  exception  of 

§  820.180,  regarding  general 
requirements  concerning  records,  and 
§  820.198,  regarding  complaint  files. 

Interested  persons  may,  on  or  before 
March  2,  1981.  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  Docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  19, 198a 

William  F.  Randolph, 

Acling  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Di)C  80-.19998  Fili-d  12-:9-8a.  845  Bm) 
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21  CFR  Part  872 
[Docket  No.  78N-3023] 

Medical  Devices;  Classification  of 
Intraoral  Dental  Waxes 
agency:  Food  and  Drug  Adrrinistration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  a  proposed  regulation 
classifying  intraoral  dental  waxns  into 
class  II  (performance  standards).  FDA  is 
also  publishing  the  recommendation  of 
the  Dental  Device  Classification  Panel 
that  the  device  be  classified  into  class  I 
(general  controls).  The  effect  of 
classifying  a  device  into  class  U  is  to 
provide  for  the  future  development  of 
one  or  more  performance  standards  to 
assure  the  safety  and  effectiveness  of 
the  device.  The  effect  of  classifying  a 
device  into  class  I  is  to  require  that  the 
device  meet  only  the  general  controls 
applicable  to  all  devices.  After 
considering  public  comments,  FDA  will 
issue  a  final  regulation  classifying  the 
device.  These  actions  aie  being  taken' 
under  the  Medical  Device  Amendments 
of  1976. 

DATES:  Comments  by  March  2,  1981. 
FDA  proposes  that  the  final  regulation 
based  on  this  proposal  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESS:  Written  comments  to  the 
office  of  the  Hearing  Clerk  [HFA-30o), 
Food  and  Drug  Administration.  Rm.  4- 
B2,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Singleton,  Bureau  of  Nicdical 
Devices  (HFK-460).  Food  and  Drug 
Administration,  8757  Geo'gia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPLEMENTARY  INFORMATION: 

Panel  Recommendation 

A  proposal  elsewhere  in  this  issue  of 
the  Federal  Register  provides 
background  information  concerning  t!:e 
development  of  the  proposed  rej^ulation. 
The  Dental  Device  Classificaiiun  Panel. 
an  FDA  advisory  committee,  made  the 
following  recommendation  regarding  the 
classification  of  intraoral  dental  waxes: 

1.  Identification:  Intraoral  dental  wax 
is  a  device  made  of  wax  that  is  used  to 
construct  patterns  from  which  custom 
m.ade  metal  dental  prostheses,  such  us 
crowns  and  bridges,  are  cast.  In 
orthodontic  dentistry,  the  device  is  used 
to  make  a  pattern  of  the  patient's  bite  so 
that  crowns  and  bridges  have  the  proper 
biting  surface  contact. 

2.  Recommended  classification:  Class 
I  (general  controls).  The  Panel 


recommends  that  this  device  be  exempt 
from  records  and  reports  requirements 
under  section  519  of  the  Federal  Food. 
Drug,  and  Cos.metic  Act  (21  U.S.C.  360i) 
and  from  the  good  manufacturing 
prac'if.e  regulation  under  section  520(f) 
of  lhflact(2lU.S.C.  500i(f)). 

3.  Summary  of  reasons  for 
recommendation:  The  Panel 
recommends  that  intraoral  dental  waxes 
be  classified  into  class  I  because  the 
Panel  believes  that  general  controls  are 
sufficient  to  provide  reason.iblc 
Hssurance  of  the  safety  and 
effectiveness  of  the  device.  This  device 
has  been  used  in  dentistry  fur  many 
years.  The  device  materials  that  contact 
ihe  body  have  known  and  acceptable 
properties.  The  Panel  believes  that 
manufacturers  of  this  device  should  not 
be  required  to  comply  with  records  and 
reports  requirements  and  the  good 
manufacturing  practice  regulation 
because  this  is  a  simple  device  that 
presents  no  undue  risks  to  health  when 
used  in  a  normal  manner  and  for  the 
purpose  recom.mendcd. 

4.  Summary  of  data  on  which  the 
recommendation  is  based:  The  Panel 
based  its  recomm.cndation  on  the  Panel 
members'  personal  knowledge  of,  and 
clinical  experience  with,  intraoral  dental 
waxes  in  the  practice  of  dentistry. 

5.  Risks  to  health:  None  identified. 

Proposed  Classification 

FDA  disagrees  with  the  Panel 
rccom.mendation  and  is  proposing  that 
intraoral  denial  waxes  be  classified  into 
class  II  (perl'ormance  standards).  The 
properties  cf  the  materials  used  to  form 
intraoral  dental  waxes  depend  upon  the 
proper  composition  of  these  materials. 
Moreover,  intraural  dental  waxes 
directly  contact  oral  tissue.  Altering  the 
composition  of  the  materials  used  in  the 
device  or  the  conlan'iination  of  the 
materials  wiih  oth('r  substances  may 
lead  to  adverse  tis.sue  reactions,  thus 
placing  the  patient  unnecessarily  at  risk. 
'Ihe  agency  believes  that  a  performance 
.standard  is  necessary  for  this  device 
hei:.:usp  tjenrral  controls  al'jne  are 
insufficent  to  crntrol  the  risks  to  health 
presented  by  the  device.  A  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device.  The  agency 
also  believes  that  there  is  sufficient 
information  to  establish  a  peiform.ance 
standard  for  this  device. 

Because  the  agency  has  determined 
thrit  intraoral  dental  waxes  should  be 
classified  into  class  I!  rather  than  class 
I,  the  agency  is  not  required  to  publish  a 
regulation  adopting  or  rejecting  the 
Panel  recommendation  that  this  device 
be  exempt  from  the  records  and  reports 
requirements  under  section  519  and  the 


food  manufacturing  practice  regulation 
under  section  520(f)  of  the  act. 

On  April  28, 1978,  the  agency 
terminated  all  of  the  device 
classification  panels  and  reestablished 
them  w  ith  the  same  functions,  but  with 
new  names  and  a  new  structure,  FDA 
published  notices  of  these  changes  in 
the  Federal  Register  of  May  19, 1978  (43 
FR  21666,  21667.  snd  21668)  and  May  26. 
1978  (43  FR  22672  and  22673).  This 
proposed  classification  regulation 
identifies  each  device  panel  by  the 
former  name.  Further  information 
regarding  the  device  advisory 
committees  and  list  of  their  new  names 
may  be  found  in  the  preamble  to  the 
general  provisions,  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513. 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371  (a)))  and  under 
authority  delegated  to  him  (21  CFR  5.1). 
the  Commissioner  of  Food  and  Drugs 
proposes  to  amend  Part  872  in  Subpart  G 
by  adding  new  §  872.6890,  to  read  as 
follows: 

§  872.6890    Intraoral  dental  wax. 

(a)  Identification.  Intraoral  dental 
wax  is  a  device  made  of  wax  that  is 
used  to  construct  patterns  from  which 
custom  made  metal  dental  prostheses, 
such  as  crowns  and  bridges,  are  cast.  In 
orthodontic  dentistry,  the  device  is  used 
to  take  a  pattern  of  the  patient's  bite  so 
that  crowns  and  bridges  have  the  proper 
biting  surface  contact. 

(b)  Classification.  Class  II 
(performance  standards). 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Hearing 
Clerk  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857,  written 
comments  regarding  this  proposal.  Four 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  Hearing  Clerk  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  above  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  .November  19,  1930. 

William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (Including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  12-71  and  15-71  (36  FR 
8755.  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  these 
decisions  shall,  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  US.C 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisior.s 
are  effective  from  their  date  of 


publication  in  the  Federal  Register 

without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Acco."d:ngly.  the  applicable  decision 

together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
perfoT-mance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
preva  ling  wage  law  and  29  CFR,  Part  5. 
The  .vage  rates  contained  therein  shall 
be  ithe  Tr.ir.in:uo  paid  under  such 
con-.rac!  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 

OeteinmimatioQ  Decisions 

Mod'.fJcations  and  supersedeas 
decisions  to  general  wage  determination 
decJsior.s  are  based  upon  information 
obtained  concerning  changes  in 
pre'.fc.i'.ing  hourly  wage  rates  and  fringe 
benef:t  payments  since  the  decisions 
were  issued. 

The  detera-iinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifxations  and  supersedeas 
decis.or.s  have  been  made  by  authority 
of  'he  Secretary  of  Labor  pursuant  to  the 
provisic'.s  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  11  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  :he  payTr.ent  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations, 
Procedu-e  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  orders  13-71  and  15-71  (36  FR 
8755.  8756).  The  prevailing  rates  and 
fringe  ber.efus  determined  in  foregoing 
ger.eriil  wage  determination  decisions, 
as  hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provisions 
of  the  foregoi.ig  statutes,  constitute  the 
.Tiini.T.um  wages  payable  on  Federal  and 
fede-ally  assisted  construction  projects 
to  kborefs  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
lociluies  described  therein. 

Modificadons  and  supersedeas 
■dbclsivns  are  effective  from  their  date  of 
pub;!ca:-.o.i  m  the  Federal  Register 
\u  i'hojit  r.'x.!iation  as  to  time  and  are  to 
be  v.sed  ;n  accordance  with  the 
pro'.  ::;oa,3  of  29  CFR  Parts  1  and  5. 

Ary  person,  organization,  or 
go%ernr?.er.;al  agency  having  an  interest 
m  the  wages  deterrfiined  as  prevailing  is 


encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor.  Employment  Standards 
Administration.  Wage  and  Hour 
Division,  Office  of  Government  Contract 
Wage  Standards.  Division  of 
Government  Contract  Wage 
Determinations,  Washington,  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

New  Genera!  Wage  Oetennination 
Decisions 

None. 

Modifications  to  Genera!  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State 


Artiansas 

AP80-40'9     

AR80-4CS0     ,  „ 

AR80-4082 
Fiof.da 

FL79-1039,       .... 

FL79-I110 

Kenijclvy  Ky  80- 1 093 
Mairie:  Mc3l>-2069- ... 
Moniaia 

MT80-5I4I    _ Nov  21 

MrBO-5142 „ _.. Do 

MT80-5M3 Do. 

M<ss^ss;ppi:  MS80-I121  Dec  12.  19S0 

No*i  Dakota  ND80-5132 Oct.  10-1980. 

Ne«  Jersey:  Nj80-3t'24 May  2,  1980 

Pennsylvan  a" 


Nov    7.  1980. 

Gel  3 1.  1980 

,;.„ „_  No;  7,  1980 

Feb  16,  1979 

July  iO.  1979. 

„ ....„ Aug  22.  1980 

„„ „ Aug   15.  ISeO 

1980 


PA80-301 1 
PA60-3012 
PABO-3029. 
PA80-3055. 


Feo  22.  1980 
Feb  15.  1980 
Apf  25.  1980 
Oct.  3,  1930. 


PA80-3056 - .-..  Sept  12,  1980 

PA8C-3058 ™. .'..  Oct  3.  1980. 

PA30-3059       -. - Oct  3.  1980 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 


Atasama 

AL79->0'9 (AL3'- 
AL80-1014  (ALB'- 
AL7S-I094  (AL81- 
AL7e-l043  (AL81- 
AL77-1064  (,AL81- 
AL77-1071  (AL81- 
AL79-1121  (AL81- 
Al.77-1063  {AL81 
AL77-1066  (AL8t- 
AL79-1150{AL81. 
Al.79-1152  (AL81 
AL80-1043  (AL8!- 
AL79-1151  (AL81 
New  Vort(   NVaO-SOOi 


1 122) May  4.  1979 

1123)    Feb   1.  1980. 

1(24)    „ Nov   13.1978 

1125)  May  5.  1978. 

1126) _ ; May  13.  1977 

1(27) „ _..,  J.:"e3.  1977 

1126) -.  O::  5,  1979 

1129)  Ma,  13.  1977 

1150) Do 

1131) Dec,  28,  1979 

1132)  Do 

1133) - Jan.  25,  1980 

■1134) Dec  28,1979 

iNV30-3C79J Jan   18.  1980 
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North  Carolina 

NC80-1022  (NCB1-1135)  Jar  «.  1980 

NC78-1035  (NCei-1137) Api    14   1978 

NC80-1021  (NCai-n33)    Jar   4.  1980 

NC80-1019  (NC81-1139)  Do 

NC80-1024  tNC81-1140) Do 

NCaO-1026  (NC81-1141)  Do 

NC78-1036  (NCei-1142) Apt    14,1978. 

NC80-1025  (NC81-1143)  Jan   4.  1980 

NC77-1135  (NC81-1144)  .  Nov   11,1977 

NC80-1023  (NC81-1145)  Jan  4   1980 

NC78-1027  (NCei-l14e)        Mat   24,1978 

NC78-1037  (NC6--1147) Apt    14    1980 

NC79-1125  (NC8T-1148J  ,  SepI   7.1979 

NC78-1061  (NC81-n«9) Ju'y  7,  1976 

NC79-1107  (NCS1-n6l)  Aug   17    19^9. 

NC80-1017  (NCe-;-i1S2} Jan  4,  1980 

South  Caioiina  SC78-1087  (SCfci-lifrO)  Ocl   i3,  1978 


Cancellation  of  General  Wage 
DeterminadoD  Decisions 

The  general  wage  decisions  listed 
below  are  cancelled  Agencies  with 
construction  projects  pending  to  which 
one  of  the  cancelled  decisions  would 
have  been  applicable  should  utilize  the 
project  determination  procedure  by 
submitting  Form  SF-3C8,  See 
Regulations  Part  1  (29  CFR),  §  1.5 
Contracts  for  which  bids  have  been 
opened  shall  no*  be  affected  by  this 
notice.  Also  corasistent  with  29  CFR 
1.7(b)(2),  the  iinccrporation  of  one  of  the 
cancelled  decisions  in  contract 
specifications,  the  opening  of  bids  is 
within  lea  (10)  da>/-s  of  ibis  notice,  need 
not  be  affected 

LA77-4031— Ouacfiilo  Parish  Louisiana. 

dated  Februarj  18, 1977  in  42  FR  1023:— 

Residential  ConsJrur'ion 
AZ80-5123— Maricopa  Cojnt:..  Arizon.j, 

dated  August  1. 1980  in  4S  FF  513VI.1— 

Residenlia!  Coi^s'.njrticn 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  intends  to 
withdraw  14  days  from  the  date  of  this 
notice  the  following  general  wage 
determination:  AZ80-5124 — Pirns 
County,  Arizona,  dated  August  1,  1980, 
in  45  FR  5138&— ReFJcential 
Construction. 

Signed  at  VVashi'nsirr,,  D.C    thitr  Ts^th  dnv 
of  December  1980, 
Dorothy  P,  Come. 

Assis!a:i!  A dniir.isL'olfv  Wc^p  cm^ Hour 
DJvis;'or. 

BtLLtNG  CODE  4StC-??-M 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 


and  subcontractors  to  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  handicapped 
individuals.  Regulations  implementing 
section  503  were  published  in  the 


integrate  the  regulations  of  the  various 
laws  OFCCP  enforces  to  the  extent 
clarity  permits,  the  definition  changes 
proposed  herein  will  appear  in  41  CFR 
Part  60-1,  when  they  are  finally  codified. 


Tuesday 
December  30.  1980 


Part  V 


Department  of  Labor 

Office  of  Federal  Contract  Compliance 
Programs 


Affirmative  Action  Obligations  of 
Contractors  and  Subcontractors  for 
Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Handicapped  Workers; 
Proposed  Rule 
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504  regulations  and  are  proposed  to  be 
adopted  here. 

One  area  in  which  the  DOL 
regulations  under  section  504  dppartcd 
from  those  under  sectiorj  503  is  the 


openings  with  an  appropriate  local 
office  of  the  state  emploj  n^ent  service. 

Summary  of  Proposed  Regulations 

There  are  several  proposed 


related  nor  designed  specifically  for 
affirmative  action  purposes.  Although 
pre-employment  medical  examir&ticn? 
may  continue  to  be  given  if  all 
applicants  for  the  job  are  subject  (o 
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DEPARTMENT  OF  LABOR 

Office  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-1, 60-250  and  60-741 

Obligations  of  Contractors  and 
Subcontractors;  Affirmative  Action 
Obligations  of  Contractors  and 
Subcontractors  for  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era  and 
Handicapped  Workers 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Department  of 
Labor. 

action:  Proposed  Rule. 

summary:  These  proposed  amendments 
to  Department  of  Labor  regulations 
implementing  sections  503  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
and  492  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act  of  1974 
will  conform  these  regulations  to  the 
employment  section  of  the  Department 
of  Labor  regulations  implementing 
section  504  of  the  Rehabilitation  Act 
published  on  October  7, 1980  (45  FR 
66706).  It  also  deletes  reporting 
requirements  which  are  not  necessary 
for  proper  performance  under  section 
402.  and  it  incorporates  recent  statutory 
changes  in  the  definitions  of  disabled 
and  Vietnam  era  veterans. 

DATES:  Comments  are  invited  from  other 
Federal  agencies  and  the  public.  They 
must  be  received  on  or  before  March  2. 
1981. 

ADDRESSES:  Comments  should  be  sent 
to  Director,  Division  of  Program  Policy. 
Office  of  Federal  Contract  Compliance 
Programs,  200  Constitution  Avenue. 
NW..  Washington,  D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Cisco,  Acting  Director,  Division  of 
Program  Policy,  Office  of  Federal 
Contract  Compliance  Programs,  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20210,  telephone  (202)  523-9426 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  503  of  the  Rehabilitation  Act 
of  1973,  as  amended  (hereinafter  the 
Act),  requires  government  contractors 


and  subcontractors  to  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  handicapped 
individuals.  Regulations  implementing 
section  503  were  published  in  the 
Federal  Register  on  June  11, 1974  (39  FR 
20566)  and  amended  on  April  19. 1976 
(41  FR  16148).  Section  504  of  the  Act 
prohibits  discrimination  against 
qualified  handicapped  individuals  in 
any  program  or  activity  receiving 
Federal  financial  assistance.  On  April 
28, 1&76.  the  President  issued  Executive 
Order  11914,  which,  in  section  1, 
delegated  to  the  Department  of  Health, 
Education  and  Welfare  (HEW) 
responsibility  for  coordinating  agency 
implementation  of  section  504  so  that 
consistent  policies,  practices  and 
procedures  are  adopted  among  all  the 
Federal  departments  with  respect  to 
enforcement  of  section  504.  (Executive 
Order  11914  has  been  superseded  by 
Executive  Ordei  12250  which  among 
other  things,  transferred  HEW's  lead 
agency  role  on  section  504  to  the 
Department  of  Justice.) 

Section  402  of  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act 
of  1974  requires  government  contractors 
and  subcontractors  to  take  affirmative 
action  to  employ  and  advance  in 
employment  disabled  and  Vietnam  era 
veterans.  Regulations  implementing 
Section  402  were  published  in  the 
Federal  Register  on  June  25, 1976  (41  FR 
26386). 

Those  regulations  were  written  to 
parallel  the  preexisting  regulations 
issued  pursuant  to  Section  503.  Both 
regulations  are  presently  identical, 
except  where  differences  are  necessary 
because  of  the  nature  of  the  protected 
class  or  differences  in  the  statutes,  to 
assure  that  covered  contractors  are 
bound  to  consistent  requirements  in 
both  programs.  Therefore,  in  an  effort  to 
retain  consistency  and  avoid  confusion 
and  conflict,  it  is  proposed  to  amend 
both  regulations  simultaneously. 

Published  as  Part  IV  of  this  Federal 
Register  are  final  regulations  which 
consolidate  and  amend  other  provisions 
in  the  503  and  402  regulations  and 
generally  renumber  the  various  sections 
of  Parts  60-250  and  60-741.  Therefore 
references  in  this  proposal  are  to  the 
sections  as  renumbered  in  the  final  rule 
published  today.  Furthermore,  because 
the  purpose  of  the  consolidation  is  to 


integrate  the  regulations  of  the  various 
laws  OFCCP  enforces  to  the  extent 
clarity  permits,  the  definition  changes 
proposed  herein  will  appear  in  41  CFR 
Part  60-1,  when  they  are  finally  codified. 

Section  2  of  Executive  Order  11914 
required  each  Federal  agency  to  issue 
rules,  regulations  and  directives  to 
implement  section  504  consistent  with 
the  standards  and  procedures  to  be 
established  by  the  Secretary  of  HEW. 
The  rules,  regulations  and  orders  which 
HEW  issued  to  implement  section  504 
could  not  be  inconsistent  with  or 
duplicative  of  policies  adopted  by  other 
Federal  agencies  relating  to  the 
handicapped,  including  those  adopted  in 
accordance  with  section  503. 

HEW  issued  two  sets  of  regulations 
under  section  504.  45  CFR  Part  85  sets 
forth  the  guidelines  for  Federal  agency 
regulations,  and  45  CFR  Part  84  sets 
forth  HEW's  requirements  with  respect 
to  its  own  programs  of  Federal  fimncial 
assistance.  The  latter  regulations  are 
broader  and  more  detailed  than  tlie 
guidelines  for  other  Federal  agencies. 

In  drafting  its  own  regulations  to 
implement  section  504,  which  were 
proposed  on  January  4, 1980  (45  FR 
1392),  and  published  in  final  form  on 
October  7, 1980,  the  Department  of 
Labor  generally  followed  HEW's 
guidelines  and  also  incorporated 
substantial  portions  of  HEW's 
regulations  for  its  own  programs  when 
they  were  relevant  to  Department  of 
Labor  programs.  However,  there  was 
some  variance  from  the  HEW  guidelines 
and  regulations  based  on  the 
experiences  of  the  handicapped 
community,  employers  and  the  public. 
Some  parts  of  the  existing  section  503 
and  402  regulations  were  incorporated 
in  the  504  regulations,  such  as  the 
requirement  to  review  job  qualifications 
and  demonstrate  that  they  are  job 
related  and  consistent  with  business 
necessity.  In  the  area  of  preemployment 
medical  examinations,  the  Department 
of  Labor  section  504  regulations 
developed  an  approach  which 
accomplishes  the  same  objective  as  the 
HEW  regulations  while  allowing  more 
flexibility  in  the  timing  of  the 
examination.  That  approach  is  adopted 
in  these  proposed  amendments.  The 
more  detailed  HEW  definitions  of 
handicapped  individual  and  reasonable 
accommodation  were  included  in  the 
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several  types  of  accommodation.  This 
list  is  not  all-inclusive,  because 
accommodations  arise  in  response  to 
specific  needs  of  particular  employees 

nr  nnnlirjintB.  and  rnnnnt  alwfiv.<i  hfi 


PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

1.  The  definitions  of  "Disabled 


(4)  "Has  a  record  of  such  an 
impairment"  means  that  the  individual 
has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
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504  regulations  and  are  proposed  to  be 
adopted  here. 

One  area  in  which  the  DOL 
regulations  under  section  504  departed 
from  those  under  section  503  is  the 
requirement  in  section  504  that  every 
recipient  must  have  an  interna'  review 
procedure  for  handling  complaints,  and 
that  complainants  must  utilize  that 
procedure  before  filing  with  the 
Department  of  Labor.  Published  ds  Pari 
VI  of  this  Federal  Register  is  a  final  rule 
amending  the  existing  internal  review 
procedures  (41  CFR  60-741.25(b])  to 
permit  a  complainant  to  veto  a  referral 
of  his  or  her  complaint  to  the 
contractor's  internal  review  procedure 
This  proposal  does  not  affect  that 
amendment.  This  distinction  bptween 
the  programs  will  not  impose 
inconsistent  requirements  on 
contractors  who  are  also  covered  under 
section  504,  since  compliance  with  the 
section  504  procedures  by  contractors 
would  not  constitute  a  violation  of 
section  503. 

With  these  proposed  amendments  lo 
the  section  503  regulations,  the 
Department  of  Labor  503  and  504 
regulations  will  not  be  inconsistent  bO 
that  an  employer  which  is  both  a 
government  contractor  and  a  recipient 
of  Federal  financial  assistance  from  the 
Labor  Department  would  no*  be  subject 
to  conflicting  requirements  with  regards 
to  employment. 

The  504  regulations  a'.  29  CFR  32.2[b). 
(45  FR  66709,  Oct.  7. 1980),  proviJp  that 
govemmen!  contractors  u  ho  are  also 
recipients  and  who  aie  in  compliance 
with  section  503  shall  be  deemed  in 
compliance  with  the  empioymenf 
provisions  of  section  504.  The  converse 
is  not  necessarily  true,  hou e\er.  Section 
504  prohibits  discrimination  against 
handicapped  individuals,  whereas 
section  503  goes  beyond  passive  non- 
discrimination by  mandt'tir.g  afliima'.ive 
action  to  employ  and  advynre  in 
employment  qualified  handicapped 
individuals.  Non-disoriniination  is  just 
one  element  of  an  aff'rmj'ix  e  at  tion 
effort. 

In  addition  lo  amendn:e!>ts  proposed 
to  ensure  unifonnity  in  the  handicapped 
and  veterans  enforcement  programs,  this 
proposal  also  deletes  the  ex  sting 
obligation  in  the  section  402  r.?gu!at!ons 
for  contractors  to  file  quarterlj,  reports 
of  veterans  hired  with  the  appropriate 
local  office  of  the  state  employment 
service.  Accordingly.  Federal 
contractors  no  longer  need  to  submit  or 
retain  copies  of  these  quam^rly  reports. 

Hov\ever,  elimination  of  this  reporting 
requirement  does  no',  affec5  the 
requirement  that  co\  ered  Federal 
contractors  list  suitable  en.:pio>/n"e!:l 


openings  with  an  appropriate  locrtl 
office  of  the  state  employment  service. 

Summary  of  Proposed  Regulations 

There  are  several  proposed 
amendments  to  the  definitions  section. 
The  definitions  of  "disabled  veteran" 
and  "veteran  of  the  Vietnam  e.'^a'  ere 
being  revised  pursuant  to  recent 
statutory  amendments  extending 
coverage  to  greater  n\im.bers  of  disabled 
and  Vietnam  era  veterans.  The  proposal 
also  amends  the  definition  of 
"handicapped  individual"  to  conform  to 
the  definition  under  section  504. 

This  proposed  amendment  v.culd 
modify  the  definitions  of  "ciialified 
handicapped  individiia!"  prd    quahfied 
disabled  veteran"  to  add  the  phrase 
"essential  functions  of  the  job'  .  This 
would  clarify  the  duty  to  mal<e 
reasonable  accom.modations  for 
handicapped  individuals  and  disabled 
veterans  qualified  to  perform  the 
primary  objectives  of  a  job.  but  not  all  of 
its  peripheral  duties.  Although  it  is  not 
intended  to  require  employers  tc 
conduct  a  formal  job  analysis  for  each 
job,  addition  of  this  phrase  obligates 
employers  to  give  careful  consideration 
to  reassignment  of  specific  duties  which 
a  handicapped  person  or  disabled 
veteran  cannot  perform  and  making 
other  appropriate  accommoda'.ions  with 
respect  to  job  functions  which  cannot 
reasonably  be  reassigned. 

In  applymg  the  definiiicn  of  q>.;a!ir;ed 
handicapped  individual  contrs.it.-rrs 
should  be  aware  that  (he  standa.-ds  used 
to  determine  whether  an  individual  is 
capable  of  safely  and  adequstph 
performing  the  job  shall  be  applied 
equally  to  all  applicants  and  employees 

A  definition  of  "reasonable 
accommoda'icn"  has  else  beer,  added. 

The  proposal  would  also  amend  the 
affirmative  action  contract  clauses  at  41 
CFR  60-741.3(a)  and  41  CFR  6a-2.>0.3  by 
delineating  in  greater  detail  the  types  of 
employment  activities  covered  under  the 
regulations. 

The  proposed  amer.dmen.t  vvoutd  also 
conform  41  Cre  60-741  b[c}  [3]  end  41 
CFR  60-2,50.5[c)  (3).  which  dfa!  uith  p;e- 
empioym.enl  medical  t-ioniir.a'ions.  to 
the  Department's  504  regulations  They 
would  restrict  pre-empioymert  inquiries 
into  the  medical  status  of  an  ap;jl'.c3nt 
to  that  information  which  is  necessary 
lo  determine  whether  ths  appiicanf  is 
capable  of  performing  the  requirenienfs 
of  the  job  or  jobs  for  which  the 
individual  is  applying,  Where  a  number 
of  jobs  requiring  different  skills  are 
available,  informiation  could  be  obtained 
under  this  proposal  for  proper  job 
placement.  However,  contractors  may 
no  longer  inquire  on  application  forms 
into  information  which  is  neither  job- 


related  nor  designed  specifically  for 
affirmative  action  purposes.  Although 
pre-employment  medical  examir&fions 
may  continue  to  be  given  if  all 
applicants  for  the  job  are  subject  to 
them,  the  proposal  would  require  thai  & 
medical  examination  follow  a 
conditional  decision  to  hire  or  be  the 
last  factor  considered  in  the 
employment  process. 

The  proposal  also  defines  the  role  of 
the  examining  physician,  which  is  to 
make  an  assessment  of  the  emplox  ee  s 
or  applicant's  functional  abilities  and 
limitations  (e.g.  no  lifting  over  30 
pounds;  25  per  cent  reduction  in 
peripheral  vision)  rather  than  to 
determine  whether  or  not  be  cr  she 
should  be  hired  or  placed.  The  physicisn 
may  advise  and  assist  the  placement 
officers,  but  actual  decisions  on 
suitability  for  jobs  must  be  made  by 
persons  capable  of  evaluating  physicfi! 
or  mental  demands  of  particular  jobs 
and  matching  applicants  with 
appropriate  jobs  based  upon  those 
assessments.  Because  the  pre- 
employment  medical  examination  is  a 
point  in  the  screening  process  that  is 
particularly  susceptible  to 
discrimination  against  the  handicapped, 
the  Department  of  Labor  will  scrutinize 
the  practices  of  employers  utilizing  pre- 
employment  medical  examinations.  In 
particular,  the  practices  of  employers 
which  have  not  traditionally  used  such 
exams  but  institute  them  for  the  first 
time  now  will  be  closely  examined  to 
ensure  that  the  requirements  of  these 
regulations  are  being  carefully  ft'lov.ed. 

It  is  important  to  note  that  the  purpose 
of  conducting  a  medical  examinaticn 
under  this  proposal  must  be  to 
determine  an  individual's  current 
physical  or  mental  abihty,  not  to 
speculate  about  the  long  term  posrrb;:i*y 
that  the  condition  will  progress  or  \eac 
lo  inability  to  work.  Thus,  although  er. 
employer  can  consider  disqualifying  & 
person  because  his  handicap  crtii-es  a 
substantial  risk  of  imminent  injury, 
disqualification  based  on  speculatic." 
about  the  risk  of  injury  or  speculation 
about  inability  to  work  at  some 
imprecise  time  in  the  future  is  not 
permissible. 

Although  these  am.endments  add  no 
reporting  requirements,  and  dele'e 
certain  existing  reporting  requirementsi 
for  veterans,  they  extend  to  three  years 
the  retention  period  for  records 
regarding  internal  complaints.  This 
consistent  with  the  equivalent  provision 
in  the  section  504  regulations,  and  will 
provide  more  adequate  information  to 
investigators  regarding  contractors' 
compliance  practices. 

An  appendix  is  added  to  ths 
regulations  which  gives  examples  of 
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disability  if  any  part  of  such  active  duty 
was  performed  between  August  5, 1964 
and  May  7, 1975.  However,  no  veteran 
m.ay  be  considered  to  be  a  veteran  of  the 
Vietnam  era  under  this  paragraph  after 


employment  because  he  or  she  is  a  disabled 
veteran  or  veteran  of  the  Vietnam  era  in 
regard  to  any  position  for  which  the 
employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 

affirmaf i\,'C»  nrtinn  tn  pmnlnv    aHvanrp  in 


provisions  and  has  so  advised  the  state 
system,  there  is  no  need  to  advise  the  slate 
system  of  subsequent  contracts.  The 
contractor  may  advise  the  state  system  when 
it  is  no  longer  bound  by  this  contract  clause. 

fn  TViic  rtancp  Hnpc  nnt  anntv  tn  thp  lictino 
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several  types  of  accommodation.  This 
list  is  not  all-inclusive,  because 
accommodations  arise  in  response  lo 
specific  needs  of  particular  employees 
or  applicants,  and  cannot  always  be 
anticipated  in  advance.  The  entire 
purpose  of  accommodation  involves 
matching  individual  needs  with 
particular  jobs  at  the  point  when  they 
are  needed.  This  appendix  has  a  section 
not  found  in  the  appendix  to  the  section 
504  regulations  dealing  with 
architectural  access.  This  section  is 
added  in  these  regulations  because  the 
nature  of  the  503  and  402  program 
differs  from  504  in  that  they  serve  only 
employees  and  applicants  of 
contractors,  not  program  access  for 
beneficiaries.  Thus  in  section  503  and 
402  architectural  access  is  an  element  of 
the  duty  to  provide  reasonable 
accommodations  rather  than  an 
independent  obligation.  We  find  this 
distinction  necessary  because,  unlike 
section  504,  503  and  402  do  not  serve  the 
general  public.  Therefore,  they  are 
designed  to  meet  the  specific  needs  of 
individuals  at  the  time  those  needs 
arise.  Since  potential  applicants  or 
employees  cannot  be  anticipated  in 
advance,  it  would  not  be  appropriate 
under  section  503  and  402  to  require 
costly  renovations  which  might  never  be 
utilized.  Therefore  contractors  must  o.nly 
renovate  for  access  when  an  individufil 
applies  and  is  found  qualified  who 
needs  architectural  alterations. 
However,  since  employment  offices  and 
the  employement  process  do  serve  tht; 
general  public,  they  must  be  made 
accessible  even  in  the  absence  of 
present  handicapped  employees  or 
applicants.  New  construction  and 
renovations  and  modifications  of 
buildings  must  also  meet  appropriate     < 
desgir.  standards  fot  access  ;it  the  time 
of  construction  or  aUeration 

It  has  been  determined  that  th's 
document  does  not  contain  a  major 
proposal  requiring  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  (43  FR  12661)  or  under  the 
Department's  guidelines  implemcr.ting 
Executivt;  Order  12044  published  .it  44 
FR  5570  on  January  23.  19.'9 

In  consideration  of  the  f(^regui:;g.  it  is 
proposed  to  amend  Parts  CO-l.  60-250 
and  60-741  of  Chapter  60  of  Title  41. 
Code  of  Federal  Regulations,  as  set  forth 
below. 

Signed  at  Washington.  D.C  .  this  22ncl  (Uiy 
of  December  1980. 

Ray  Marshall, 

Secrt'ury. 


PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

1.  The  definitions  of  "Disabled 
veteran",  "Handicapped  individual", 
"Qualified  disabled  veteran"  "Qualified 
handicapped  individual"  and  "Veteran 
of  the  Vietnam  era  '  at  §  60-1.3  are 
revised  and  a  new  definition  of 
"Reasonable  accommodation"  is  added 
to  read  as  follows: 

§60-1.3    Definitions. 

*  -         *         *         * 

"Disabled  veteran"  means  (a)  a 
veteran  who  is  entitled  to  compensation 
under  laws  administered  by  the 
Veterans'  Administration,  or  (bj  a 
person  who  was  discharged  or  released 
from  active  duty  because  of  a  service- 
connected  disability. 

•  •         *         *        * 

"Handicapped  individual" 

(a)  "Handicapped  individual"  means 
any  person  who: 

(1)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities;  or 

(2)  Has  a  record  of  such  an 
impairment;  or 

(3)  Is  regarded  as  having  such  an 
impnirment 

(b)  As  used  in  the  preceding 
paragraph  of  this  section,  the  phrase: 

(1)  Physical  or  mental  impairment" 
means 

(i)  Ary  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  io'.iowing  body  systems: 
Neurological;  musculoskeletal;  special 
sense  rrgans;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitc-urinary; 
hemic  and  lymphatic;  skin  and 
endoc.'ine; 

(ii!  Any  men'ni  o*-  psychological 
disorder,  such  as  mental  retardation 
organic  brain  syndrome,  f  ri.:iona!  nr 
mert.il  liiness,  a"d  specific  Ifir-iiig 
disabilities. 

(2)  "siibstar.tia!ly  limits"  means  the 
degrfte  that  the  impairment  affects  an 
indi'.iJuHl's  fp'ployability.  A 

handit  :-;pped  individii-i!  whj  is  i.kc'-,-  to 
expf  :;ppce  difficulty  in  securing, 
retai.nlng.  or  advancing  in  employnipnt 
would  be  cor.siilered  substantially 
limited. 

(3)  ■  .\!-ijor  life  activities,"  means 
functions  such  as  caring  for  one's  self, 
perf.irming  manual  tasks,  walking, 
seein,-;.  hearing,  speaking,  breathii.j^, 
learning,  working,  and  receiving 
education  or  voc^itional  tiainin". 


(4)  "Has  a  record  of  such  an 
impairment"  means  that  the  individual 
has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activity. 

(5)  "Is  regarded  as  having  such  an 
impairment"  means  that  the  individual 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  a  contractor  as  constituting 
such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (b][l)  of  this 
section  but  is  treated  by  a  contractor  as 
having  an  impairment. 
***** 

"Qualified  disabled  veteran"  means  a 
disabled  veteran  as  defined  in  §60-1.3 
who  is  capable  of  performing  the 
essential  functions  of  the  job  or  jobs  for 
which  he  or  she  is  being  considered  with 
reasonable  accommodation  to  his  or  her 
disability. 

"Qualified  handicapped  individual" 
means  a  handicapped  individual  as 
defined  in  §  60-1.3  who  is  capable  of 
performing  the  essential  functions  of  the 
job  or  jobs  for  which  he  or  she  is  being 
considered  with  reasonable 
accommodation  to  his  or  her  handicap. 

"Reasonable  accommodation"  means 
the  changes  and  modifications  which 
can  be  made  in  the  structure  of  a  job  or 
in  the  manner  in  which  a  job  is 
performed  unless  it  would  impose  an 
undue  hardship  on  the  conduct  of  the 
contractor's  business.  Reasonable 
accommodation  may  include: 

(a)  Making  the  facilities  used  by 
handicapped  employees,  including 
common  areas  used  by  all  employees 
such  as  hallways,  restrooms,  cafeterias 
and  lounges,  readily  accessible  to  and 
usable  by  handicapped  workers  and 

(b)  Job  restructuring,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
the  provision  of  readers  or  interpreters, 
and  other  similar  actions, 

.         •         *         * 

"Veteran  of  the  Vietnam  era"  means  a 
person  who  (a)  served  on  active  duty  for 
a  period  of  more  tlian  180  days,  any  part 
of  which  occurred  between  .■\ugust  5, 
1964  -jnd  May  7, 1975,  and  was 
discharged  ur  if^-leased  therefrom  with 
other  than  a  dishonorable  discharf  e,  or 
(b)  was  discharged  or  released  fio.n 
active  duty  for  a  service-connected 
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the  Secretary  of  Labor  issued  pursuant  to  the- 
Act. 

(j)  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 


consistent  with  business  necessity  and 
safe  performance. 

(2)  Whenever  a  contractor  applies  job 
qualifications  in  the  selection  of 
applicants  or  employees  for  employment 


disability,  but  shall  provide  selecting  or 
referring  officials  sufficient  information 
regarding  any  functional  limitations 
relevant  to  proper  job  placement  or 
referrral  to  appropriate  training 
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disability  if  any  part  of  such  active  duty 
was  performed  between  August  5, 1964 
and  May  7, 1975.  However,  no  veteran 
m.ay  be  considered  to  be  a  veteran  of  the 
Vietnam  era  under  this  paragraph  after 
December  31, 1991. 

(Sec.  503,  Pub.  L.  93-112.  87  Stat.  393  [20 
IJ.S.C.  793),  as  amended  by  sec.  111.  Pub.  L 
93-516,  88  Stat.  1619  (29  U.S.C.  706)  and  sec. 
112,  Pub.  L.  9.5-602,  92  Stat.  2984  (29  U.S  C. 
790)  and  Executive  Order  11.7,58.  Sec.  503(a), 
Pub.  L  92-540,  86  Stat.  1097  (38  U.S.  201?).  as 
amended  by  sec.  402,  Pub.  L.  9.3-508,  88  Slat. 
1593  (38  U.S.C.  2012)  and  sec.  508  and  509, 
Pub.  L.  96-466,  94  Sla!  2171  (38  U.S.C  2012)) 

PART  60-250— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAM  ERA 

2.  The  authority  citation  for  41  CFR 
Part  60-250  is  revised  to  read  as  follows: 

Authority:  Sec.  503(a)  Piib  L  92-.540.  ?6 
Stat.  1097  (38  U.S  C.  2012).  tis  amended  by 
sec.  508  and  509.  Pub.  L  9fi-4!i6.  94  Sic-!.  2171 
(38  U.S.C.  2012). 

3.  Section  60-250.1  is  revised  to  read 
as  follows: 

§  60-250.1     Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  assure  comp'innce  with 
section  402  of  the  Vietnajn  En  Veterans 
Readjustment  Assistance  Act  of  1974, 
which  requires  government  contractors 
to  take  affirmative  action  to  emp'oy  and 
advance  in  e.Tiployment  qualified 
disabled  veterans  and  veteran.s  of  the 
Vietnam  era.  The  regulations  in  this  part 
apply  to  all  government  contracts, 
including  Federal  deposit  or  chare 
insurance,  for  the  furnishing  of  siipplit:s 
and  services  cr  for  the  usf=  of  personal 
properly  (including  co.asiiuction)  in  :he 
amount  ot  $10,000  or  n.ore.  Contr actors 
in  compliance  wi.h  'his  pait  which  are 
also  recipients  of  Federal  fin.ar.ci<i] 
assistance  f.-cm  the  Depditment  of  Labor 
will  be  deemed  in  comp'i::nce  with  the 
employment  provisions  cf  the 
Deoartment  of  Labor  504  regulations 
[he's  29  CFR  32.2(b1). 

4.  Section  60-250. 3  is  revised  to  read 
as  follows: 

§  60-250.3    Affirmative  action  clause. 

Each  agf.ncy  and  eacli  contractor  shall 
include  tlie  following  affirmative  action 
clause  in  each  of  its  covered 
Government  contracts  (and 
modifications,  renewals  or  extensions 
thereof  if  not  included  in  the  original 
contract): 

Affirmative  Action  for  Disabled  Veterans 
and  Veterans  of  ttie  Vietnam  Era 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 


employment  because  he  or  she  is  a  disabled 
veteran  or  veteran  of  the  Vietnam  era  in 
regard  to  any  position  for  which  the 
employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era  without  discrimination  based 
upon  their  disability  or  veterans  status  in  all 
employment  practices  such  as  the  foliowirig: 

(1)  Recruitment,  advertising  and  the 
processing  of  applications  for  employment: 

(2)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

(3)  Rates  of  pay  or  any  ot'rer  form  of 
compensation  and  changes  in  rompensation: 

(4)  Job  assignments,  job  classi.^ctitions, 
organizational  structures,  pos.tion 
descriptions,  lines  of  prgression,  and 
seniority  lists: 

(5)  Leaves  of  absence,  sick  leave,  ur  any 
other  leave: 

(6)  Fringe  benpfifs  available  by  virtue  of 
employment,  whether  or  not  adminislered  by 
The  c^^ntractor; 

(7)  Selection  r-nd  finuncial  siippurl  fo'- 
training,  including  apprenticeship, 
professional  meetings,  confp:enres.  unJ  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  traming: 

(e)  Employer-sponsored  acli\ilies  inr.luJinp 
social  or  recreational  piogranis:  and 

fij  Any  other  1e;m.  cur.iii'ion.  or  privlirge 
of  eniployment. 

(b)  The  contractor  agrees  that  di!  suitable 
employment  openings  of  the  conlractoi  which 
exist  at  the  time  of  the  execution  cf  this 
contract  and  those  which  occur  during  the 
pyrformance  of  this  contract,  including  those 
not  generated  by  this  contract  and  including 
those  occuring  at  an  estalishment  of  the 
con'raclor  other  than  the  one  wherein  the 
contract  is  being  perfonricd,  but  axcluding 
those  of  independently  operated  corporate 
affiliates,  shall  be  listed  at  an  appropriate 
local  office  of  the  slcie  en»}'ioyment  srr\  ice 
system  wherein  the  opening  occurs 

(j)  Listings  of  e^ip'oyni-""."  openii-.gs  with 
the  employment  service  sy^^'.en:  puisua";;  t'> 
th';  ci^JSr;  shall  be  made  a;  leost 
concu!;&:it!y  wi;h  the  use  -r^f  any  other 
recruiting  source  or  effort  and  shall  inv.'Ivt- 
tl-e  normal  obligations  which  attach  to  t::e 
placing  of  a  bona  fide  job  order,  includirg  the 
acceptance  of  referrals  cf  veterans  and  nor.- 
velerans.  This  listing  of  emphjyment  oi-i-.nings 
c'lK-s  not  require  the  hiring  of  any  paiticular 
job  applicant  or  hiring  froni  an\  parlicular 
jjro.ip  of  job  applica.n's.  and  nothing  herein  is 
intended  to  relieve  the  contriictor  from  ar,\ 
requirements  in  Execuiive  Orders  or 
Tr^grilations  regarding  nondiscr;;,iii!ation  in 
employment. 

(dj  Docurrientation,  including  personnel 
recoids  respecting  job  openings,  recruitment 
Hnd  placement  shall  be  made  available, 

(n)  Whenever  the  contractor  becomes 
contractunlly  bound  to  the  listing  provision  of 
this  clause,  it  shall  advise  the  employment 
service  system  in  each  state  where  it  has 
esfaWishments  of  the  name  and  location  cf 
each  hiring  location  in  the  stale.  As  long  as 
the  contractor  is  contractuallv  bound  to  these 


provisions  and  has  so  advised  the  state 
system,  there  is  no  need  to  advise  the  slate 
system  of  subsequent  contracts.  The 
contractor  may  advise  the  state  system  when 
it  is  no  longer  bound  by  this  contract  clause. 

(f)  This  clause  does  not  apply  to  the  listing 
of  employment  openings  which  occur  and  are 
filled  outside  of  the  50  states,  the  District  of 
Columbia,  Puerto  Rico,  Guam  and  the  Virgin 
Islands. 

(g)  The  provisions  of  paragraphs  (b).  (c). 
(d),  and  (e)  of  this  clause  do  not  apply  to 
openings  v\hich  the  contractor  proposes  to  fill 
from  within  its  own  organization  or  to  fill 
pursuant  to  a  customary  and  traditional 
employer-union  hiring  arrangement.  This 
exclusion  does  not  apply  to  a  particiBlar 
opening  once  an  employer  decides  to 
consider  applicants  outside  of  its  own 
organization  or  employer-union  arrangement 
for  that  opening. 

(h)  As  used  in  this  clause:  (1)  "All  suitable 
employment  openings"  includes,  but  is  not 
limited  to.  openings  which  occur  in  the 
following  job  categories:  Production  and  non- 
production:  plant  and  office:  laborers  and 
mechanics;  supervisory  and  nonsupervisory: 
te(  hnical:  and  executive,  administrative,  and 
professional  openings  as  are  compensated  on 
a  salary  basis  of  less  than  $25,000  per  year. 
This  term  includes  full-time  employment, 
temporary  employment  of  mce  than  3  days' 
dur.iition,  and  part-time  emplovment.  It  does 
not  include  openings  which  the  contractor 
proposes  lo  fill  from  within  its  own 
org:,r.iziition  or  to  fill  pursjanl  to  a 
customary  and  traditional  prnployer-miicn 
hiring  arrangement  nor  openir.gs  in  an 
educational  institution  which  are  restricted  to 
students  of  that  institution.  Under  the  moft 
compeUing  circumstances  an  employmenl 
opening  may  Rot  be  suitable  for  listing, 
includirvg  Each  situations  ^^  here  the  needs  of 
the  Government  cannot  reasonably  be 
oihervvise  s'.'pplied.  where  listing  would  be 
contrary  to  rational  secui-ity,  or  where  the 
requirement  of  listing  world  otherwise  not  be 
in  the  best  interest  of  the  Goverament. 

(21  'Appropriate  off'ce  lA  the  state 
empioynienl  service  system"  means  the  lociil 
office  of  the  Federal-State  nalional  system  of 
public  empkyment  offices  with  assigned 
re.'<ponsibiIi;y  for  serving  'he  area  where  the 
cir.ployment  opening  is  to  be  fi!lr>d,  incLding 
the  District  of  Columbia.  Gud.m,  Puerto  Rico, 
and  the  Virgin  Islands. 

(3)  "Openings  which  the  contractor 
p:oposes  to  f;!i  from  within  its  own 
organization"  n;eans  employment  openings 
fjr  which  no  consideration  will  be  given  to 
persons  outside  the  contractor's  organization 
(including  an>  affilioles.  subsidiaries,  and  the 
parent  companies)  and  includes  any  openings 
whi(  h  the  contractor  proposes  to  fill  htyn 
rr'gularly  established  "recall '  lists. 

(4)  "Openings  which  the  contracte>r 
propo-^es  to  fill  pursuant  to  a  customary  and 
tianditional  employer-union  hiiir.g 
arrangement"  means  employment  openings 
which  the  contractor  proposes  to  fill  from 
union  halls,  which  is  part  of  the  customary 
and  traditional  hiring  relationship  which 
exists  between  the  contractor  and 
refcientatrvcs  of  its  employees. 

(i)  The  contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
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evaluated  by  the  employing  official 
before  a  final  decision  to  make  an  offer 
of  employment  is  made,  and 

(B)  The  medical  examination  results 
shall  be  transmitted  to  the  employing 
official  and  to  the  applicant  only  after  a 


(4)  A  contractor  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  the  denial  is  the  need  to 
make  reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 


unable  to  perform  the  duties  of  their  positions 
because  of  a  physical  or  mental  condition, 
contractors  may  be  required  to  grant  liberal 
time  off  or  leave  without  pay  when  paid  sick 
leave  is  exhausted  and  when  disability  is  of  a 
nature  that  is  likely  to  respond  to  treatment 

nr  hnfinitfi1i7atinn    ^p   p  a    R^¥i  VaAora] 
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the  Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(j)  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  thf 
Act. 

(k)  The  contractor  agrees  (o  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  precribcd  by  the  Director, 
provided  by  or  through  the  contracting 
officer.  Such  notice  shall  state  the 
contractor's  obligation  under  the  law  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  disabled  veterans  and 
vererans  of  the  Vietnam  era  and  the  rights  of 
applicants  and  employees. 

(1)  The  contractor  will  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  of  other  contractual 
understanding,  that  the  contractor  is  bund  hy 
the  terms  of  the  Vietnam  Era  Veterans 
Readjustment  Assistance  Act.  and  is 
committed  to  take  affirmative  action  to 
efnploy  and  advance  in  employment  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era. 

(m)  The  contractor  will  include  the 
p.-ovisions  of  this  clause  in  every  subcontraci 
or  purcha'c  order  of  $10,000  or  more  unless 
exempted  by  rules,  rtgulations,  or  orders  of 
the  Secretary  issued  pursuant  to  the  Act,  so 
that  such  provisions  will  be  binding  upon 
each  subcontractor  or  vendor.  The  contractor 
will  take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the  Director 
of  the  Office  of  the  Federal  Contract 
Compliance  ftpjiams  may  direct  to  enforce 
such  provisions,  including  action  for  non- 
compliance. 

5.  Paragraphs  (a),  (c)  and  (d)  of  §  60- 
250.5  are  revised  to  read  as  follows: 

§  60-250.5    Affirmative  action  policy, 
ipractices  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
section  402  of  the  Act,  contractors  are 
required  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  at  all  levels  of 
employment,  including  the  executive 
level.  Such  action  shall  apply  to  all 
employment  practices  including,  but  not 
limited  to,  those  practices  specified  in 
paragraph  (a)  of  the  affirmative  action 
clause  set  forth  in  §60-250.3. 
***** 

(c)  Job  qualifications.  (1)  The 
contractor  shall  provide  in  its 
affirmative  action  program,  and  shall 
adhere  to,  a  schedule  for  the  review  of 
the  appropriateness  of  all  job 
qualifications  to  ensure  that,  to  the 
extent  job  quahfications  tend  to  e.xclude 
qualified  disabled  veterans  because  of 
their  disability,  they  are  related  to  the 
performance  of  the  job  and  are 


consistent  with  business  necessity  and 
safe  performance. 

(2)  Whenever  a  contractor  applies  job 
qualifications  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion  or  training, 
which  would  tend  to  exclude  qualified 
disabled  veterans  because  of  their 
disability,  the  qualifications  shall  be 
related  to  the  specific  job  or  jobs  for 
which  the  individual  is  being  considered 
and  shall  be  consistent  with  business 
necessity  and  safe  performance.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  Except  as  provided  in  this  section, 
a  contractor  may  not  conduct  pre- 
employment  medical  examinations  or 
make  pre-employment  inquiry  of  an 
applicant  as  to  whether  the  applicant  is 
a  disabled  veteran  or  as  to  the  nature  or 
the  severity  or  a  disability.  A  contractor 
may,  however,  make  pre-employment 
inquiry  into  an  applicant's  ability  to 
perform  job-related  functions. 

(4)  When  a  contractor  is  taking 
remedial  action  to  correct  the  effects  of 
past  discrimination,  when  a  contractor 
is  taki.ng  voluntary  action  to  overcome 
the  effects  of  conditions  that  resulted  in 
limited  employment  opportunities  for 
qualified  disabled  veterans,  or  when  a 
contractor  is  taking  affirmative  action 
under  section  402  and  the  regulations  in 
this  part,  the  contractor  may  invite 
applicants  for  employment  to  indicate 
whether  and  to  what  extent  they  are 
disabled  verterans  if: 

(i)  The  contractor  states  clearly  on  a 
writter.  questionnaire  used  for  this 
purpose  or  makes  clear  orally,  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts. 

(ii)  The  contractor  states  clearly  that 
the  information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential  as  provided  in  paragraph 
(cK6)  of  this  section,  that  refusal  to 
provide  it  will  not  subject  the  applicant 
or  employee  to  any  adverse  treatment, 
and  that  it  will  be  used  only  in 
accordance  with  this  part, 

(5)  \  contractor  who  routinely 
requires  medical  examinations  as  part 
of  the  emplojTTient  selection  process 
m.ust  demonstrate  that  each  of  the 
requirements  of  this  subsection  are  met: 

(ij  The  medical  examination  shall  be 
performed  by  a  physician  qualified  to 
make  fimctional  assessments  of 
individuals  in  a  form  which  will  express 
residual  capacity  for  work  or  training. 
Such  an  assessment  does  not  require 
clinical  determinations  of  disease  or 


disability,  but  shall  provide  selecting  or 
referring  officials  sufficient  information 
regarding  any  functional  limitations 
relevant  to  proper  job  placement  or 
referrral  to  appropriate  training 
programs.  Factors  which  may  be 
assessed  may  include,  for  example,  use 
of  limbs  and  extremities,  mobility  and 
posture,  endurance  and  energy 
expediture,  ability  to  withstand  various 
working  conditions  and  environments, 
use  of  senses  and  mental  capacity. 

(ii]  The  results  of  the  medical 
examination  shall  be  specific  and 
objective  so  as  to  be  susceptible  to 
review  by  independent  medical 
evaluators  and  shall  be  transmitted  to 
the  applicant  or  employee  at  the  same 
time  as  the  employing  official; 

(iii)  The  results  of  the  medical 
examination  shall  not  be  used  to  screen 
out  qualified  applicants  and  employees 
but  to  determine  proper  placement  and 
reasonable  accommodation.  The 
employing  official  using  physical  or 
mental  information  obtained  pursuant  to 
this  section  should  be  familiar  with 
physical  or  mental  activities  involved  in 
performing  the  job,  and  the  working 
conditions  and  environment  in  which  it 
is  carried  out.  If  the  applicant  is  being 
considered  for  a  variety  of  jobs  having 
different  requirements  or  skills,  the 
employing  official  should  make  a 
functional  assessment  of  the  physical  or 
mental  demands  of  the  jobs  in  order  to 
match  the  applicant  with  the  most 
suitable  vacancy; 

(iv)  All  potential  employees  for  the 
job  shall  be  subject  to  the  medical 
examination; 

(v)  The  procedures  for  using  medical 
examinations  or  the  medical  information 
shall  be  constructed  in  such  a  manner 
that: 

(A)  A  conditional  job  offer  was  made 
or  the  individual  was  conditionally 
placed  in  a  job  pool  or  conditionally 
placed  on  an  eligibility  list  prior  to  the 
medical  examination  being  performed; 
or 

(BJ  The  results  of  the  medical 
examination  \vere  considered  by  the 
employing  official  only  after  a 
conditional  decision  to  make  a  job  offer 
or  the  individual  had  been  placed 
conditionally  in  a  job  pool  or 
conditionally  placed  on  an  eligibility 
list;  that  is,  the  medical  results  were  the 
last  factor  evaluated  by  the  employing 
official  before  a  final  decision  to  make 
an  offer  of  employment  was  made. 

(vi)  Unless  a  conditional  job  offer  is 
made  prior  to  the  medical  examination, 
all  potential  employees  for  the  job  shall 
be  informed  at  the  time  of  the  medical 
examination  that: 

(A)  The  results  of  the  medical 
examination  are  the  last  factor 
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(b)  Provide  readers,  interpreters,  and  other 
similar  assistance  during  the  application, 
testing,  and  interview  process. 

(c)  Appropriately  adjust  or  modify 
examinations  so  that  the  test  results 


PART  60-741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 

9.  The  authority  citation  for  41  CFR 


(6)  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by 
the  contractor: 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and  other 
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evaluated  by  the  employing  official 
before  a  final  decision  to  make  an  offer 
of  employment  is  made,  and 

(B)  The  medical  examination  results 
shall  be  transmitted  to  the  employing 
official  and  to  the  applicant  only  after  a 
conditional  decision  to  make  a  job  offer 
has  been  made. 

(6)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  that  shall 
be  accorded  confidentiality  as  medical 
records,  except  that: 

(i)  Employing  officials  may  obtain  the 
information  after  making  a  conditional 
decision  to  make  a  job  offer  to  the 
applicant  or  the  applicant  was  placed 
conditionally  in  a  job  pool  or  placed 
conditionally  on  an  eligibility  list. 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  the 
work  or  duties  of  disabled  veterans  and 
regarding  necessary  accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
care  or  treatment;  and 

(iv)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  information  upon  request. 

(d)  Reasonable  accommodation,  fl)  A 
contractor  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  disabled  veteran  unless  the 
contractor  demonstrates  that  the 
accommodation  would  impose  an  undue 
hardship  on  the  conduct  of  the 
contractor's  business. 

(2)  Reasonable  accommodation  may 
include: 

(i)  Making  the  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  disabled  veterans,  and, 

(ii)  Job  restructuring,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
the  provision  of  readers  or  interpreters, 
and  other  similar  actions. 

(3)  In  determining  pursuant  to 
paragraph  (d)(1)  of  this  subsection 
whether  an  accommodation  would 
impose  an  undue  hardship  on  the 
conduct  of  a  contractor's  business, 
factors  which  may  be  considered 
include: 

(i)  The  overall  size  of  the  contractor's 
operation  with  respect  to  the  number  of 
employees,  number  and  type  of 
facilities,  and  financial  resources; 

(ii)  The  type  of  the  contractor's 
operation,  including  the  composition 
and  structure  of  the  contractor's 
workforce;  and 

(iii)  The  nature  and  cost  of  the 
accommodation  needed. 


(4)  A  contractor  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  the  denial  is  the  need  to 
make  reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

Note. — For  further  explanation  and 
examples  of  reasonable  accommodations,  see 
Appendix  C. 

***** 

6-7.  Section  60-250.31{a)  is  revised  to 
read  as  follows: 

§  60-250.31    Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  three  years 
records  regarding  complaints  and 
actions  taken  thereunder,  and  such 
employment  or  other  records  as  required 
by  the  Director  or  by  this  part  and  shall 
furnish  such  information  in  the  form 
required  by  the  Director  or  as  the 
Director  deems  necessary  for  the 
administration  of  the  Act  and 
regulations  in  this  part. 
>        *        •        *        * 

8.  A  new  Appendix  C  is  added  as 
follows: 

Appendix  C 

Accommodations  may  take  many  forms 
based  on  the  type  of  disability  and  the  needs 
of  the  individual.  In  developing  appropriate 
accommodations,  the  individual  should  be 
consulted  as  to  particular  needs. 

The  following  is  a  list  of  possible  types  of 
accommodations  provided  for  guidance  and 
technical  assistance. 

Reasonable  Accommodations  for  Employees 

(a)  Job  lestructuring  means  the  procedure 
which  includes: 

(1)  Identifying  the  separate  tasks  that 
comprise  a  job  or  group  of  jobs; 

(2)  Developing  new  position  descriptions 
which  retain  some  of  the  tasks  of  the  original 
job;  and 

|3)  Developing  a  career  ladder  which  builds 
upward  from  the  new  positions  which 
contain  the  lesser  skilled  tasks  to  regular 
jobs.  A  restructured  job  can  he  clearly 
different  from  the  original  one  in  terms  of 
skills,  knowledge,  abilities,  and  work 
experience  needed  to  perform  the  work.  Job 
restructuring  is  intended  to  maximize  the 
abilities  of  the  particular  handicapped  person 
and  is  not  intended  to  permit  a  contractor  to 
under-employ  or  job-stereotype  that  person. 
A  restructured  job,  for  example,  could  be  one 
in  which  the  more  highly  skilled  but 
physically  less  demanding  duties  are 
retained,  e.g.  operating  controls  and  switches 
in  a  steel  mill,  and  less  skilled,  physically 
taxing  duties,  e.g.  lifting,  pulling,  are 
reassigned  to  non-handicapped  employees. 

(b)  Modify  job  schedules,  for  example,  by 
allowing  for  a  flexible  schedule  a  few  days  a 
week  so  that  an  employee  may  undergo 
medical  treatment  or  therapy.  Work-time 
may  also  be  altered  to  permit  disabled 
veterans  to  travel  to  and  from  work  during 
non-rush  hours.  For  employees  who  become 


unable  to  perform  the  duties  of  their  positions 
because  of  a  physical  or  mental  condition, 
contractors  may  be  required  to  grant  Kberal 
time  off  or  leave  without  pay  when  paid  sick 
leave  is  exhausted  and  when  disability  is  of  a 
nature  that  is  likely  to  respond  to  treatment 
or  hospitalization.  See,  e.g.  339  Federal 
Personnel  Manual-l-3(b)(l). 

(c)  Relocate  particular  offices  or  jobs  so 
that  they  are  in  facilities  accessible  to  and 
usable  by  disabled  veterans.  For  example,  an 
employee  with  a  respiratory  ailment  can  be 
placed  in  a  "nonsmoking"  and/or  well- 
ventilated  office. 

(e)  Acquire  or  modify  equipment  or 
devices.  For  hearing-impaired  employees,  this 
may  include  placing  amplifiers  on  telephone 
receivers,  making  telephone  equipment 
compatible  with  hearing  aids,  providing 
flashing  lights  to  supplement  telephone  rings, 
or  instaUing  telecommunications  devices 
(TDDS  or  TFYs).  For  blind  employees,  this 
may  include  providing  tape  recorders  or 
dictating  machines  for  those  who  cannot 
type.  For  wheelchair-users,  this  may  include 
raising  on  blocks  a  desk  that  is  otherwise  to 
low  for  the  employee,  rather  than  purchasing 
a  specially-made  desk.  A  contractor  is  not 
obligated  to  acquire  or  modify  equipment  that 
enables  an  employee  to  perform  a  particular 
job  until  after  an  employee  with  a  need  for 
these  modifications  is  hired. 

(f)  Provide  readers,  interpreters,  and 
similar  assistance  as  needed  for  deaf,  blind 
and  other  handicapped  employees.  In  most 
instances,  this  would  not  require  a  full-time 
assistant. 

(g)  Decrease  reliance  solely  on  one  form  of 
communication.  For  example,  for  deaf 
employees  this  may  include  supplementing 
job  orientation  sessions  with  written  manuals 
and  other  visual  materials.  If  appropriate,  a 
visual  warning  system  should  be  installed.  It 
may  also  include  providing  flashing  lights  to 
supplement  auditory  signals  such  as  sirens 
and  alarm  bells.  For  blind  employees,  this 
may  include  making  some  communications 
available  in  braille,  enlarged  print  or  cassette 
recordings.  A  contractor  should  tailor  the 
accommodations  listed  above  to  the  needs  of 
the  individual  employees  who  have  been 
hired  for  a  particular  job. 

(h)  Provide  himian  relations-sensitivity 
training  on  issues  pertaining  to 
discrimination  against  disabled  veterans  to 
all  employees. 

(i]  Conduct  ongoing  training  and  planning 
sessions  with  supervisors,  managers, 
personnel,  technical  experts  and  disabled 
veterans  advocates  to  implement  and 
evaluate  methods  of  reasonable 
accommodation. 

Accommodation  for  Applicants 

(a)  Annoimce  job  vacancies  in  a  form 
readily  understandable  by  mentally  disabled 
veterans  and  by  persons  with  impaired  vision 
or  hearing,  for  example,  by  making  the 
announcement  available  in  braille  or  on 
cassette  tapes.  Contractors  shall  undertake  to 
explain,  as  appropriate,  job  announcements 
to  mentally  disabled  veterans.  For  example, 
this  might  entail  notifying  known  mentally 
disabled  veterans  of  openings  for  positions 
that  they  might  be  able  to  perform  and  taking 
specific  steps  to  explain  clearly  the  nature  of 
the  job  and  its  benefits  to  that  individual. 
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(2)  Whenever  a  contractor  applies  job 
qaeli£cations  in  the  selection  of 
applicants  or  emploxtr  s  for  employment 
or  ofber  change  in  employment  stefas 
such  as  promotion,  demotion  or  training. 


regarding  any  functional  liniitations 
relevant  to  proper  job  placement. 
Factors  which  may  be  assessed  may 
Kiclude,  for  exanple.  use  of  limbs  and 
extremities,  mobility  Si3c?  postuie. 


(B)  The  medical  examination  resulte 
shall  be  transmitted  to  the  en^loyir^ 
official  and  to  the  appbcant  only  after  a 
conditional  decision  to  Biake  a  job  offer 
has  been  made. 


86212 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 


(b)  Provide  readers,  interpreters,  and  other 
similar  assistance  during  the  application, 
testing,  and  interview  process. 

(c)  Appropriately  adjust  or  modify 
examinations  so  that  the  test  results 
accurately  reflect  the  applicant's  skills, 
aptitudes  or  whatever  other  factor  that  test 
purports  to  measure,  rather  than  reflecting 
ihe  applicant's  impaired  sensory,  manual,  or 
speaking  skills  (except  where  those  skills  are 
the  factors  that  the  test  purports  to  measure) 
This  may  require  the  extension  of  traditional 
time  deadlines  or  allowing,  for  example,  a 
blind  person  to  answer  an  examination 
orally. 

(d)  If  necessarj'.  waive  traditional  tests  and 
permit  the  applicant  to  demonstrate  his  or  her 
skills  through  alternate  techniques  and 
utilization  of  adapted  tools,  aids,  and  devices 

Architectural  Access 

(a)  Reasonable  accommodation  includes 
the  duty  to  make  the  employment  office, 
worksite  and  common  areas  accessible  to 
handicapped  applicants  and  employees.  Tu 
the  extent  possible,  employment  offices, 
testing  areas,  waiting  rooms  and  rest  rooms 
serving  the  employment  office  should  be 
accessible.  A  contractor  whose  only 
employment  office  is  inaccessible  and  cannot 
reasonably  be  made  accessible  must  develop 
an  alternative  method  or  sites  for  obtaining 
applications,  conducting  interviews  and. 
where  applicable,  giving  tests  to  disabled 
veteran  applicants. 

(b)  When  a  disabled  veteran  qualifies  for 
employment,  the  contractor  must  make  the 
worksite  and  other  common  areas  which  the 
employee  will  use  accessible  unless  such 
alterations  would  be  unreasonable  under  the 
standards  of  these  regulations.  Common 
areas  may  include  hallways,  rest  rooms, 
cafeterias,  lounges,  auditoriums,  hbraries. 
parking  lots,  credit-unions  and  other  facilities 
generally  have  an  affirmative  action  duty  to 
ensure  that  any  facilities  constructed, 
acquired  by  purchase  or  lease  or  renovated 
after  the  effective  date  of  its  affirmative 
action  program  must  be  barrier-free,  unless 
the  contractor  can  establish  that  no  mobility- 
impaired  veteran  could  work  in  the  affected 
worksite  for  reasons  of  business  necessity. 
However,  the  business  necessity  reason 
which  may  relieve,  for  example,  a  coal  mine. 
shipyard,  logging  camp  or  similar  facility 
from  the  duty  to  be  barrier  free  wilJ  not  apply 
to  the  contractor's  office  jobs  or  other  parts 
of  the  worksite  where  mobility-impaired 
workers  may  be  qualified  for  jobs. 

(d)  For  purposes  of  this  appendix,  newly 
built,  acquired  or  renovated  facilities  will  be 
deemed  in  compliance  if  they  me'et  the 
standard  for  physical  accessibility  prescribed 
by  the  General  Services  Administration 
under  the  Architectural  Barriers  Act  at  41 
CFR  101-19.8.  For  specific  employees,  the 
contractor  shall  make  whatever  reasonable 
architectural  modifications  necessary  which 
will  enable  the  individual  disabled  veteran  to 
work. 


PART  60-741— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 

9.  The  authority  citation  for  41  CFR 
Part  60-741  is  revised  to  read  as  followrs: 

Authority:  Sec.  503.  Pub.  L.  93-112,  87  Stat 
393  (20  U.S.C.  793).  as  amended  by  sec.  111. 
Pub.  L.  93-516.  88  Stat.  1619  (29  U.S.C.  706) 
and  Sec.  122.  Pub.  L  95-602.  92  Stat.  2984  (29 
U.S.C  790)  and  Executive  Order  11758.    ' 

10.  Section  60-741.1  is  revised  to  read 
as  follows'. 

§  60-74 1 . 1    Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  assure  compliance  with 
section  503  of  the  Rehabilitation  Act  of 
1973.  which  requires  government 
contractors  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  individuals.  The 
regulations  in  this  part  apply  to  all 
government  contracts  and 
subcontractors,  including  Federal 
deposit  or  share  insurance,  for  the 
furnishing  of  supplies  and  services  or  for 
the  use  of  personal  property  (including 
construction)  in  excess  of  $2500. 
Contractors  in  compliance  with  this  part 
which  are  also  recipients  of  Federal 
financial  assistance  from  the 
Department  of  Labor  will  be  deemed  in 
compliance  with  the  employment 
provisions  of  the  Department  of  Labor 
504  regulations  (see  29  CFR  32.2(b)). 

11.  Paragraph  (a)  of  the  affirmative 
action  clause  contained  in  §  60-741.3  is 
revised  to  read  as  follows: 

§  60-741 .3    Affirmative  action  clause. 


Affirmative  Action  for  Handicapped 
Workers 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  physical  or  mental 
handicap  in  regard  to  any  position  for  which 
the  employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
handicapped  individuals  without 
discrimination  based  upon  their  physical  or 
mental  handicap  in  all  employment  practices 
such  as  the  following: 

(1)  Recruitment,  advertising  and  the 
processing  of  applications  for  employment; 

(2)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

(3)  Rales  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation; 

(4)  Job  assignments,  job  classifications, 
organizational  structures,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or  any 
other  leave; 


(6)  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by 
the  contractor: 

(7)  Selection  and  fmancial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training; 

(8)  Employer-sponsored  activities  including 
social  or  recreational  programs;  and 

(9)  Any  other  term,  condition,  or  privilege 
of  employment, 

•         •         *         «         » 

12.  Paragraphs  (a),  (b),  (c)  and  (d)  of 
§  60-741.5  are  revised  to  read  as 
follows: 

§  60-741.5    Affirmative  action  policy, 
practices  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
section  503  of  the  Act,  contractors  are 
required  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  individuals  at  all 
levels  of  employment,  including  the 
executive  level.  Such  action  shall  apply 
to  all  employment  practices  including 
but  not  limited  to  those  practices 
specified  in  paragraph  (a)  of  the 
affirmative  action  clause  set  forth  in 

§  60-741.3. 

(b)  Proper  consideration  of 
qualifications.  Contractors  shall  review 
their  personnel  processes  to  determine 
whether  their  present  procedures  assure 
careful,  thorough  and  systematic 
consideration  of  the  job  qualifications  of 
known  handicapped  applicants  and 
employees  for  job  vacancies  filled  either 
by  hiring  or  promotion,  and  for  all 
training  opportunities  offered  or 
available.  To  the  extent  that  it  is 
necessary  to  modify  their  personnel 
procedures,  contractors  shall  include  the 
development  of  new  procedures  for  this 
purpose  in  their  affirmative  action 
program  required  under  this  part.  These 
procedures  must  be  designed  so  as  to 
facilitate  a  review  of  the  implementation 
of  this  requirement  by  the  contractor  or 
the  government.  (Appendix  B  attached  is 
an  example  of  an  appropriate  set  of 
procedures.  The  procedures  in  Appendix 
B  are  not  required  and  contractors  may 
develop  other  procedures  which  are 
appropriate  to  their  circumstances.) 

[c]/ob  qualifications.  (1)  The 
contractor  shall  provide  in  its 
affirmative  action  program,  and  shall 
adhere  to,  a  schedule  for  the  review  of 
the  appropriateness  of  all  job 
qualification  requirements  to  ensure 
that,  to  the  extent  job  qualifications  tend 
to  exclude  handicapped  individuals 
because  of  their  handicap  they  are 
related  to  the  performance  of  the  job 
and  are  consistent  with  business 
necessity  and  safe  performance. 
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§60-741.30    Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  three  years 
records  regarding  complaints  and 
actions  taken  thereunder  and  such 


(d)  Relocate  particular  offices  or  jobs  so 
th.it  they  are  in  facilities  accessible  to  and 
usable  by  handicapped  persons.  For  example, 
an  eniployee  with  a  respiratory  ailment  can 
be  placed  in  a  "nonsmoking"  and/or  well- 
ventilated  office. 


skills  through  alternate  techniques  and 
ulilizHllon  of  adapted  tools,  aids,  and  devices. 

Architectural  Access 

(a)  Reasonable  accommodation  Includes 
the  duty  to  make  the  employment  office, 
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(2)  Whenever  a  contractor  applies  job 
qoej^cations  ir.  the  selection  of 
applicants  or  emploxtr  s  for  empjovmenf 
or  other  change  in  eRipIoyment  stafus 
such  as  promotion,  demotion  or  fr.^ining. 
which  would  tend  to  exclude 
handicapped  individuals  because  of 
their  handicap,  the  qualifications  shall 
be  related  to  the  specific  job  or  jobs  for 
which  the  individual  is  being  considered 
and  shall  be  consistent  with  business 
necessity  and  safe  performance.  The 
contractor  shal!  ha%e  the  burden  to 
demonstrate  thai  it  h.^s  complied  v.ifh 
the  requirements  of  this  paragraph, 

(3)  Except  as  p'-ovtded  in  this  serlion. 
a  contractor  may  not  conduct  pre- 
empioyment  medical  examinations  or 
make  pre-employirrer;;  inquiry  of  an 
applicant  as  tc  whether  the  appiicaiii  is 
a  handicapped  per.sor!  or  as  to  the 
nature  or  the  sevpri'y  of  a  handle ap.  .\ 
contra'Jor  may.  however,  make  pre- 
pmpk'vnir;r.t  inquirv  into  an  appiicsnfs 
ability  lo  peiforn  job-'e'atrd  functions. 

(4)  When  a  cont!ci':l3,'^  is  taking 
remedial  action  fa  cnrrecf  the  effects  of 
past  discrimindtion.  whon  a  contra.-f  jr 
is  taking  volunfarj-  action  to  o^  ercome 
the  effects  of  conditions  tliat  resulted  in 
limited  emplovj-nert  cpporfunilies  fcr 
qualified  handicspr^d  ind)V!d■l.^ls.  or 
vy'hen  a  contra,  tor  i;,  taking  affi'-niatix  e 
action  under  sec'ion  503  and  the 
regulations  in  this  pai-t.  tht-  contractor 
may  invite  employees  and  applir.ints  for 
omploymen!  lo  indicate  whuthei  &nd  to 
what  extent  they  arc  h^indicapped  if: 

(i)  The  cor.tracior  states  t  lefiTly  on 
tiny  written  queRtionnairc  used  fo;  this 
purpose  or  makrs  cle^r  orally,  if  no 
written  questionnaire  h  ised,  that  the 
information  requested  is  intended  ''cr 
use  solely  in  connection  with  its 
remedial  action  obligat'ur^s  or  its 
voluntary  or  affirmative  artion  efforts: 

(ii)  The  contractor  states  clearly  that 
the  information  is  beirj;  lequested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidtntial  as  proviut;d  in  paragraph 
(c)(6)  of  section,  that  refusal  to  prox  idc 
it  will  not  subject  the  applicant  or 
pmployee  to  any  adverse  treatment,  and 
thai  it  will  be  us-ed  o!;iy  in  accordance 
with  this  part. 

(5)  A  contractor  who  roatineiy 
raquiies  medical  examinations  as  part 
of  the  employment  selection  process 
must  demonstrate  that  each  of  the 
requirements  of  this  subsection  are  met: 

(i)  The  medical  examination  shall  be 
performed  by  a  physician  qualified  to 
make  functional  assessments  of 
individuals  in  a  form  which  will  express 
residual  capacity  for  work  or  training. 
Such  an  assessment  does  not  require 
clinical  determinations  of  disease  or 
disability,  but  shall  provide  selecting  or 
referring  officials  sufficient  information 


regarding  any  functional  Kmitations 
relevant  to  proper  job  placement. 
Factors  which  raay  be  assessed  may 
include,  for  example,  use  of  limbs  end 
extremities,  mobility  and  postuje. 
endurance  and  energy  expenditure, 
ability  to  withstand  vartoas  WGrking 
conditions  and  environments,  use  of 
senses  and  mental  capacitj . 

(ii)  The  results  of  the  medical 
examination  shall  be  specific  and 
objective  so  as  to  be  susceptib'e  lo 
review  by  independent  ircdica! 
evaluators  and  shall  be  transmitted  to 
the  applicant  or  employee  st  the  ."same 
time  as  the  employing  officJai: 

(iii)  The  results  of  the  aiedi^al 
examination  shall  not  be  used  lo  screen 
out  qualified  applicants  and  emp'oyees 
but  to  determine  proper  pJacemenf  and 
reasonable  accommodation.  The 
employing  official  using  physicEl  o: 
mental  information  obiai:v-J  purtiiant  to 
this  section  should  be  idti.'  ..ar  v.  ith 
physical  or  mental  activities  involved  in 
performing  the  job,  and  the  working 
conditions  and  environment  in  which  il 
is  carried  out.  If  arplicant  i?  beirr? 
considered  for  a  variety  of  job<:  hav  ing 
different  requirements  or  ski'Js,  the 
employing  official  should  make  a 
functional  assessm.enl  of  the  ph\  s-c  al  or 
mental  densands  of  the  jobs  in  orae:  to 
match  the  applicant  with  she  n:c•^f 
suitable  vacancy: 

(iv)  All  potential  e.-'iipknee.'.  fcr  the 
job  shall  be  subjected  ity  the  med'ca! 
examination: 

(v)  The  procedures  for  using  medical 
examinations  or  the  ntdical  i;:for:r:aticn 
shall  be  cons'rcrled  i"  such  a  mannpr 
that: 

(A)  A  conditional  job  offer  u  ,is  ir.dde 
or  the  individ.ja!  was  conditionally 
placed  in  a  job  poo!  oi  ccndiiionaiiy 
placed  on  an  eligibility  list  pr:cr  to  the 
medical  examination  beinj:  performed. 
or 

(B)  The  results  of  the  medical 
examination  were  considered  by  t're 
employing  official  only  after  a 
conditional  decision  \o  mal^e  job  offer  or 
the  individual  had  been  pla;C^^i 
conditionally  in  a  job  pool  cr 
conditionally  placed  on  ,:n  eligi'rlity 
list:  that  is,  the  medical  resnlls  were  the 
last  factor  evaluated  by  the  employing 
official  before  a  final  decision  lo  make 
an  offer  of  employment  was  sriaue. 

(vi)  Unless  a  conditional  job  offer  is 
made  prior  to  the  medical  examination, 
all  potential  employees  foi  the  job  shall 
be  informed  at  the  time  of  the  medical 
examination  that: 

(A)  The  results  of  the  medical 
examination  are  the  last  factor 
evaluated  by  the  employing  official 
before  a  final  decision  to  make  an  offer 
of  employment  is  made,  and 


(B)  The  medical  examination  resulte 
shall  be  transmitted  to  the  esoiployii^ 
official  and  to  the  appbcant  only  after  & 
conditional  decision  to  make  a  job  offer 
has  been  made. 

(6)  Information  obtained  kt 
accordance  with  this  sedioB  as  tc  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  that  shall 
be  accorded  confidential:tjr  as  medical 
records,  except  that: 

(i)  Employing  ofikials  may  ob'dir,  the 
information  after  making  a  conditionaj 
decision  fo  make  a  job  offer  to  the 
applicant  or  the  applicant  was  placf  c 
conditionally  in  a  job  pool  or  placed 
conditionally  on  an  eligibiljty  list. 

(ii)  Supervisors  and  managers  m.^y  be 
informed  regarding  restrictions  on  the 
work  or  duties  of  quahfied  handicapped 
persons  and  rega.'-ding  necessary 
accommadalioits; 

(iii)  First  a;d  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condiiion  might  require  emei^enry 
treatment:  and 

(iv)  Government  officials  invpsliga'ing 
ccmpliance  with  the  Act  shall  be 
providod  information  upon  request. 

(d)  Rfc.-.onable  accanimodatior,.  (1)  A 
contractor  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
e.mployee  unless  the  contractor 
demonstrates  that  tlie  accommodalicn 
would  in:pose  an  undue  hardship  on  the 
conduct  of  the  contractor's  business 

(2)  In  determining  pursuant  to 
paragraph  (d)fl)  of  this  section  whether 
nn  accommodation  would  impose  an 
undue  hardship  on  the  conduct  of  a 
contractor's  business,  factors  whici";  rr.sy 
be  considered  include: 

(i)  The  overall  size  of  the  cor^fractors 
operation  with  respect  to  the  number  of 
employees,  number  and  type  of 
facilities,  and  financial  resoui-ces; 

(ii)  Tlie  type  ofihe  contractor's 
operation,  including  the  composition 
and  structure  of  the  contractor's 
workforce;  and 

(iii)  The  nature  and  cost  of  the 
accommodation  needed. 

(3)  A  contractor  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  the  denial  is  the  need  to 
make  reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

Note. — For  further  explanation  and 
examples  of  accommodations,  see  Appendix 
C. 

*  *  *  *  * 

13.  Section  60-741.30(a)  is  revised  to 
read  as  follows: 


Tuesday 
December  30,  1980 
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§60-741.30    Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  three  years 
records  regarding  complaints  and 
actions  taken  thereunder  and  such 
employment  or  other  records  as  requirod 
by  the  Director  or  agency  or  by  this  part 
and  shall  furnish  such  information  in  the 
form  required  by  the  Director  or  agency 
or  as  the  Director  deems  necessary  for 
the  administration  of  the  Act  and 
regulations  issued  under  this  part. 
***** 

Appendix  A  [Removed];  Appendices  B  and 
C    [Redesignated  as  Appendices  A  and  B I 

14.  Appendix  A  is  removed  and 
Appendices  B  and  C  are  designated  as 
A  and  B  and  a  new  Appendix  C  is 
added  as  follows: 

Appendix  C 

Accommodations  may  take  many  forms 
based  on  the  type  of  handicap  and  the  needs 
of  the  individual.  In  developing  appropriate 
accommodations,  the  individual  should  be 
consulted  as  to  particular  needs. 

The  following  is  a  list  of  possible  types  of 
accommodations  provided  for  guidance  and 
technical  assistance. 

Accommodations  for  Employees 

(a)  Job  restructuring  means  the  procedure 
which  includes: 

(1)  Identifying  the  separate  lasi<s  that 
comprise  a  job  or  group  of  jobs; 

(2)  Developing  new  position  descriptions 
which  retain  some  of  the  tasks  of  the  origin.il 
job:  and 

(3)  Developing  a  career  ladder  which  bi:iiJs 
upward  from  the  new  positions  which 
contain  the  lesser  skilled  tasks  to  regula/ 
jobs  A  restructured  job  can  be  clearly 
different  from  the  original  one  in  ter.ms  of 
skills,  knowledge,  abilities,  and  work 
experience  needed  to  perform  the  work,  job 
restructuring  is  intended  to  maximize  the 
abilities  of  the  particular  handicapped  person 
and  is  not  intended  to  permit  a  contractor  to 
under-employ  or  job-stereotype  that  person. 
A  restructured  job,  for  example,  could  be  one 
in  which  the  more  highly  skilled  but 
physically  less  demanding  duties  are 
retained,  e  g.  operating  controls  and  switches 
in  a  steel  mill,  and  less  skilled,  physically 
taxing  duties,  e.g.  lifting,  pulling,  are 
reassigned  to  non-handicapped  employees. 

(b)  Modify  job  schedules,  for  example,  by 
allowing  for  a  flexible  schedule  a  few  days  a 
week  so  that  an  employee  may  undergo 
medical  treatment  or  therapy.  Worktinies 
may  also  be  altered  to  permit  handicapped 
individuals  to  travel  to  and  from  work  during 
non-rush  hours.  For  employees  who  become 
unable  to  perform  the  duties  of  their  positions 
because  of  a  physical  or  mental  condition. 
contractors  may  be  required  to  grant  liberal 
time  off  or  leave  without  pay  when  paid  sick 
leave  is  exhausted  and  when  the  disability  is 
of  a  nature  that  is  hkely  to  respond  to 
treatment  or  hospitalization.  See,  e.g.  339 
Federal  Personnel  Manual-l-3(b)(l). 

(c)  Modify  work  procedures  and  training 
time. 


(d)  Relocate  particular  offices  or  jobs  so 
that  they  are  in  facilities  accessible  to  and 
usable  by  handicapped  persons.  For  example, 
an  eipployee  with  a  respiratory  ailment  can 
be  placed  in  a  "nonsmoking"  and/or  well- 
ventilated  office. 

(e)  Acquire  or  modify  equipment  or 
devices.  Fur  hearing-impaired  employees,  this 
may  include  placing  amplifiers  on  telephone 
receivers,  making  telephone  equipment 
compatible  with  hearing  aids,  providing 
flashing  lights  to  supplement  telephone  rings 
or  installing  telecommunications  devices 
(iTDs  or  TTY's).  For  blind  employees,  this 
may  include  providing  tape  recorders  or 
dictating  machines  for  those  who  cannot 
type.  For  wheelchair-users,  this  may  include 
raising  on  blocks  a  desk  that  is  otherwise  too 
low  for  the  employee,  rather  than  purchasing 
a  specid'ly-iiiade  desk.  A  contractor  is  not 
obligated  to  acquire  or  modify  equipment  that 
enables  an  employee  to  perform  a  particular 
job  until  after  an  employee  with  a  need  for 
these  mod;fications  is  hired. 

(f)  Provide  readers,  interpreters,  and 
similar  assis-t  i.-.ce  as  needed  for  deaf,  blind 
and  other  hai..iKapped  em.ployees.  In  most 
instances,  this  would  not  require  a  full-time 
assistant. 

(gi  Decrease  reliance  solely  on  one  form  of 
com:jiunication.  For  example,  for  deaf 
em.ployees  this  may  include  supplementing 
job  orientation  sessions  with  written  manuals 
and  other  visual  materials.  If  appropriate,  a 
visual  warning  system  should  be  installed.  It 
may  also  include  providing  Hashing  lights  to 
supplement  auditory  signals  such  as  sirens 
and  alarm  bells.  For  bhnd  employees,  this 
may  include  nsaking  some  communications 
available  in  braille,  enlarged  print  or  cassette 
recordings.  A  contractor  should  tailor  the 
accommodaiions  listed  above  to  the  needs  of 
the  inJiviciual  emplojees  who  have  been 
hirt.'d  i'cr  a  particular  job. 

Aci.oni:i!oda!ion  fur  Applicon's 

[•i]  Annnim,':e  job  vacancies  in  a  form 
readily  understandable  by  mentally 
handicapped  persons  and  by  persons  with 
impaired  vision  or  hearing,  for  example,  by 
makint;  the  announcement  available  in  braille 
or  on  cassette  tapes.  Contractors  shall 
undertake  to  explain,  as  appropriate,  job 
anrounC'3mei.'s  to  mentally  disabled 
veterans.  For  example,  this  might  entail 
notifyi.ng  known  mentally  handicapped 
employees  of  openings  for  positions  that  they 
niiaht  be  able  to  perform  and  taking  specific 
steps  to  explain  clearly  the  nature  of  the  job 
and  its  benefits  to  that  individual. 

(b)  Provide  readers,  interpreters,  and  other 
similar  assistance  during  the  application, 
testing  and  interview  process. 

(c)  Appropriately  adjust  or  modify 
examinations  so  that  the  test  results 
accurately  reflect  the  applicant's  skills, 
aptitudes  or  whatever  other  factor  that  test 
pu.'ports  to  measure,  rather  than  reflecting 
the  applicant's  impaired  sensory,  manual,  or 
speaking  skills  (except  where  those  skills  are 
the  factors  that  the  test  purports  to  measure). 
This  may  require  the  extension  of  traditional 
time  deadlines  or  allowing,  for  example,  a 
blind  person  to  answer  an  examination 
orally. 

(d)  If  necessary,  waive  traditional  tests  and 
permit  the  applicant  to  demonstrate  his  or  her 


skills  through  alternate  techniques  and 
utilization  of  adapted  tools,  aids,  and  devices. 

Architectural  Access 

(a)  Reasonable  accommodation  includes 
the  duty  to  make  the  employment  office, 
worksite  and  common  areas  accessible  to 
handicapped  applicants  and  employees.  To 
the  extent  possible,  employment  offices, 
testing  areas,  waiting  rooms  and  rest  rooms 
serving  the  employment  office  should  be 
accessible.  A  contractor  whose  only 
employment  office  is  inaccessible  and  cannot 
reasonably  be  made  accessible  must  develop 
an  alternative  method  or  sites  for  obtaining 
applications,  conducting  interviews  and, 
where  applicable,  giving  tests  to  handicapped 
applicants. 

(b)  When  a  handicapped  individual 
qualifies  for  employment,  the  contractor  m.ust 
make  the  worksite  and  other  common  areas 
which  the  employee  will  use  accessible 
unless  such  aherations  would  be 
unreasonable  under  the  standards  of  these 
regulations.  Common  areas  may  include 
hallways,  rest  rooms,  cafeterias,  lounges, 
auditoriums,  librarifis,  parking  lots,  credit- 
unions  and  other  facilities  generally  available 
for  employee  use. 

(c)  If  there  are  no  present  handicapped 
employees  or  applicants,  a  contractor  is  not 
required  to  retrofit  facilities  in  the  absence  of 
need.  However,  contractors  have  an 
affirmative  action  duty  to  ensure  that  any 
facilities  constructed,  acquired  by  purchase 
or  lease  or  renovated  after  the  effective  date 
of  its  affirmative  action  program  must  be 
barrier-free,  unless  the  contractor  can 
establish  that  no  mobility-impaired  individual 
could  work  in  the  affected  worksite  for 
reasons  of  business  necessity.  However,  the 
business  necessity  reason  which  may  relieve, 
for  example,  a  coalmine,  shipyard,  logging 
camp  or  similar  facility  from  the  duty  to  be 
barrier  free  will  not  apply  to  the  contractor's 
office  jobs  or  other  parts  of  the  worksite 
where  mobility-impaired  workers  may  be 
qualified  for  jobs. 

(d)  For  purposes  of  this  appendix,  newly 
built,  acquired  or  renovated  facilities  will  be 
deemed  in  compliance  if  they  meet  the 
standard  for  physical  accessibility  prescribed 
by  the  General  Services  Administration 
urder  the  Architectural  Barriers  Act  at  41 
CFR  101-19.6.  For  specific  employees,  the 
contractor  shall  make  whatever  reasonable 
architectural  modifications  necessary  w'hich 
will  enable  the  handicapped  individual  to 
work. 

|FK  IJoi,.  BO-tO?::6  Kilid  ;2-C9~80.  8;45  iim] 
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on  December  28,  1979.  The  December  28, 
1979,  proposal  also  stated  that 
nonsubst.mtive  editorial  changes  would 
be  made  on  final  rulemaking,  and  that 
ffinqjflpr.itinn  would  be  QJven  to 
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regulations  and  that  some  of  the 
regulations  alreiuly  contained  in  Pur'. 
GO-1  would  be  applicablfi  to  the 
Veterans  and  handicapped  programs. 
The  amendment  is  adopted  as  proposed. 


programs.  No  useful  purpose  is  served 
by  mair-.taining  separate  sections  in 
three  different  and  separate  parts  of  the 
regul.itions  for  definitions.  This  view 
makeii  particular  sense  because  the 


the  Government.  But  the  major  problem 
r.iised  by  the  comments  relates  to  the 
definition  in  its  employment  context. 
The  basic  problem  perceived  by  the 
comments  is  the  breadth  of  the 
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41  CFR  Parts  60-1,  60-2,  60-4,  60-20, 
60-30,  60-50,  60-60,  60-250,  and  60- 
741 

Government  Contractors;  Affirmative 
Action  Requirements 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 

ACTION:  Final  rule. 

SUMMARV:  The  regulations  published 
today  amend  a  limited  number  of  the 
regulatory  provisions  under  Executive 
Order  11246,  as  amended,  and  under 
sections  402  and  503  of  the  Vietnam  Era 
Veterans'  Readjustment  Assistant  Act  of 
1974.  as  amended,  and  the 
Rehabilitation  Act  of  1973,  as  amended, 
respectively.  This  final  rule  also 
consolidates  and  integrates  certain 
portions  of  the  regulations  pertainin<j  to 
sections  402  and  503  into  41  CFR  Part 
60-1  which,  heretofore,  has  been 
devoted  solely  to  regulations 
implementing  Executive  Order  1124f) 
EFFECTIVE  DATE:  These  regulations. 
i:\cept  new  reporting  and  recordkeeping 
requirements  established  by  this  final 
rule  (see  discussion  following  item  49 
below),  shall  take  effect  January  29. 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
]<imes  VV.  Cisco,  Acting  Dirpctnr, 
Division  of  Program  Policy,  Office  of 
Federal  Contract  Compliance  Programs, 
Room  C-3324,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NVV.. 
Washington,  D.C.  20210,  Telephone  (202) 
.'.2,1-9420. 

SUPPLEMENTARY  INFORMATION:  On 
December  28.  1979,  the  Office  oi'  Feder.il 
Contract  Compliance  Pro'jrams 
(OFCCP),  U.S.  Department  of  L.tbor, 
published  in  the  Federal  Register  (44  IK 
7700())  a  proposed  rule  to  amend, 
innsotidate,  and  integrate  certain 
re;,4u!atory  provisions  pertaining  to  \\v 
;h:ee  programs  administered  by  OFfX'P: 
f-Aecutive  Order  11246.  as  amenderl; 
s.''.tj(,n  .K)2  of  the  Vietnam  Era  Vetcr.ins' 
Readjustment  Assistance  Act  of  1974,  as 
amended;  and  section  ,"03  of  ihf 
R'  liabiliation  Act  of  1973,  as  ameiulcd. 
The  DiTcmber  28  pcblication  statrd  thai 
comments  would  be  recei\i"(l  until 
Cebriiary  26.  1980,  However,  thf 
comment  deadline  w;is  exlt.-rided  ciilit 
M.irch  24,  1980,  by  a  notice  published  in 
tl'.L  Federal  Register  on  February  22, 
19j«)  (45  FR  118,56),  whif:h  also  proposiil 
that  a  new  paragraph  (g)  b(;  added  to 
pto()osed  §  BO-1.29,  origiiiall)'  publi^'ncil 


on  December  28,  1979.  The  December  28, 
1979,  proposal  also  stated  that 
nonsubstantive  editorial  changes  would 
be  made  on  final  rulemaking,  and  that 
consideration  would  be  given  to 
republishing  41  CFR  Chapter  60  in  its 
entirety  so  that  users  of  the  OFCCP 
regulations  would  have  all  parts  intact 
until  they  could  be  codified  in  the  Code 
of  Federal  Regulations.  Some  editorial 
changes  have  been  made  in  the  final 
rule  published  today.  No  changes  have 
been  m.ade  in  Part  60-3,  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (19:^8],  and  Part  GO-3  is  not 
being  republished  today.  Three 
clarifying  amendments  to  Part  60-4. 
pertaining  to  i.onstruction  contractors, 
were  published  on  October  3, 1980,  (45 
FR  6.5976),  and  became  effective  on 
November  3,  1980.  Part  60-4,  including 
the  ,\'ovember  3,  1980,  amendments 
thereto,  is  republished  in  its  entirety 
today  so  that  users  of  Part  60-4  will 
have  a  single  document  which  contains 
all  the  con;it'uction  regulations  under 
Executive  Order  11246  until  they  have 
been  published  in  codified  form.  Part  60- 
40,  pertaining  to  disclosure  of 
documents,  presently  is  being 
considered  for  revision  as  a  result  of  the 
Supreme  Court's  opinion  in  Chrysler 
Corporation  v.  Brown.  441  U.S.  281,  and 
is  not  being  republished  today.  Part  60- 
60  is  being  deleted  from  the  regulations 
today.  However,  some  parts  of  60-60 
have  been  transfer-f-ed  ta Parts  60-1  and 
60-2.  See  discussion  of  Part  60-60  below. 
Except  as  indicated  above,  41  CFR 
Chapter  60  is  being  republished  today. 
Those  parts  of  Chapter  60  which  are  not 
being  repubiisbcd  today  m.'iy  be  found 
in  the  latest  edition  of  41  CFR  Chapter 
60.  U  is  not  expected  that  the  regulations 
published  today  will  be  codified  into  41 
CFR  Chapter  60  un'al  (uly  1981,  and  that 
re\  ised  Title  should  be  available  to  the 
public  early  in  1982. 

Since  consolidation  of  t!ie  E.Kecutive 
C'rd-'i  program  into  the  Department  of 
L.ibor.  it  has  been  OFCCP's  practice  to 
review  simultaneously  a  contractor's 
compliance  uith  each  of  the  three  laws 
administered  by  OFCCP.  To  reflect  this 
miified  ac'prc^arh  of  administering  and 
enforcing  the  three  laws,  an  effort  has 
been  made  to  consolidate  and  intcgrali' 
t!u'  regulations  of  each  of  the  three 
ptograms  to  the  extent  clarity  permits 
The  reguhitions  published  today, 
tht-refore.  incorporate  into  Part  00-1 
import.inl  elements  which  are  common 
lu  e.ich  of  the  three  laws,  Some  of  th(>se 
provisions  previously  appeari^d  in  Parts 
(.0-250  (veterans)  and  00-741  (handicap). 
Some  rearrangement  of  specific  sections 
also  has  been  made.  In  addition, 
fii.blishi.'d  as  the  Part  V  of  this  Federal 


Register  are  proposed  amendments  to 
Parts  6Q-250  and  00-741  which  are 
designed  to  confor.ii  these  two  parts  to 
the  Department  of  Labor's  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  The  latter 
regulations  were  published  on  October 
7,  1980  (45  FR  66706),  and  the  preamble 
to  those  regulations  stated  that  such 
conforming  amendments  would  be 
proposed. 

A  total  of  602  comments  were 
received  on  the  December  28, 1979,  and 
February  22, 1980,  proposals.  Comments 
also  were  received  after  the  comment 
period  closed.  This  latter  group  of 
comments  were  reviewed,  analyzed  and 
considered  but  are  in  addition  to  the  602 
comments. 

Seclion-by-Seclion  Analysis 

1.  Section  00-1. 1.  This  section 
describes  the  purpose  and  application  of 
the  regulations  contained  in  Part  60-1. 
Presently,  Part  60-1  applies  only  to 
Executive  Order  11246.  However,  the 
proposal  would  amend  Part  60-1  by 
transferring  some  of  the  regulations  in 
Part  6a-250  (pertaining  to  section  402  of 
the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act)  and  in 
Part  60-741  (pertaining  to  section  503  of 
the  Rehabilitation  Act  of  1973)  to  Part 
60-1,  Also,  the  proposal  would  amend 
Part  60-1  to  make  certain  procedures 
(e,g,,  show  cause  notice  and  preaward 
reviews),  heretofore  applicable  only  to 
the  Executive  Order,  applicable  to 
sections  402  and  503.  In  view  of  these 
proposed  amendments,  it  was  necessary 
to  expand  the  scope  of  §  60-1.1  to  reflect 
that  Part  60-1,  in  addition  to 
implementing  requirements  of  the 
Executive  Order,  implements 
requirements  of  sections  402  and  503. 

The  conur.ents  received  on  §  60-1.1 
assumed  that  all  requirements  under  the 
Executive  Order  program  would  be 
applicable  to  sections  402  and  503  if  the* 
proposed  a.mendment  were  adopted. 
Specifically,  they  were  concerned  that 
contractors  would  be  required  to 
develop  affirmative  action  programs 
(.'\APs)  for  Vietnam  Era  and  disabled 
veterans  and  handicapped  workers 
pursuant  to  Executive  Order  11240 
procedures.  One  comtneni  also  raised 
questions  as  to  whether  sections  402  and 
.503  w(Te  being  extended  to  cover 
if'derally  assisted  construction 
contracts.  Other  comments  suggested 
tliat  the  proposed  amendi:;cnt  was  an 
attempt  to  evade  the  Contracts  Disputes 
Act  of  1978  (92  Stat.  2363). 

'I  he  proposed  amendment  was 
intended  mftely  to  reflect  that  some  of 
the  regulations  applicable  to  the 
sections  402  and  503  programs  u  i^re 
being  transferred  to  Part  60-1  ol  die 
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submitting  comnii-nls  u'eri-  primarily 

( (jnc(;rned  with  the  fact  that  ihi^  Iimpi 

'small  locations'"  was  not  defined  and 
lU.i  .,1,..^,.,.  I  ..n  r^k,  , ;,     }  1/-,,  .*w,OL-  \y  i\  o 


lr,!nsferred  to  S§  00-1.45  60-1.46  aid 
(.t>-l,47,  respectively.  In  addition,  as  pari 
of  the  consoluJation  oi  trie  reguhiiions. 


depositors,  the  qiiestions  remain  of 
whether  deposit  or  share  insurance  arr 
contracts  within  the  meaning  of 
Executive  Order  11246.  sections  402  .-.nd 
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regulations  and  that  some  of  the 
regulations  already  contain(>d  in  Part 
60-1  would  be  applicable:  to  the 
Veterans  and  handicapped  programs 
The  amendment  is  adopted  as  proposed. 

The  Part  60-1  regulations  which  ha\  e 
been  transferred  from  Parts  60-2.50  and 
60-741  are  specifically  identified  as 
being  applicable  only  to  the  \  eleians 
and  handicapped  programs.  Regulations 
already  contained  in  Part  60-1,  for  the 
most  part,  now  state  whether  they  are 
applicable  to  sections  402  and  503.  An 
expressed  statement  is  not  made  if  the 
application  of  the  reguhition  is  clear 
fro.m  the  context.  The  definition  of 
■'Vietnam  era  veteran'  in  §  60-1.3.  for 
example,  is  not  specifically  limited  to 
section  402,  but  that  definition  has  no 
meaning  for  Executive  Order  purf.oses 

Regulatifpns  regarding  the 
development  of  AAPs  for  the  veterans 
and  hiifidicapped  programs  are  still 
published  in  Parts  60-250  and  60-741, 
respectively.  The  regulations  do  not 
require  contractors  to  follow  Executive 
Order  procedures  in  Part  60-2  in 
developing  A.AP's  under  sections  402 
and  503.  Neither  do  sections  402  and  50,3 
apply  to  federally  assisted  construe':.-;) 
contracts. 

Presumably,  the  sente:i.'e  in  the 
piop(  sed  amendment  to  §  60-1, l(b! 
rthich  stated  that  the  regulations  in 
Ciiapter  60,  Title  41  of  the  Code  of 
Feder-il  Regulations  govern  a 
contractor's  compiianre  obligations 
under  the  Executive  Order  and  sections 
402  ar:d  503,  led  some  pt  rsons 
subniitt'ng  comrr.ents  to  conclude  tliat 
the  regulations  attempt  'o  ev.'ide  the 
Contract  Disputes  Act.  The  thrust  of  the 
statement  in  §  60-1. 1(b)  is  that  with 
regaril  to  matters  of  e(nii'i  employment 
op()oriunity.  the  OFCCP  r<-gulations.  rot 
the  disputes  clause  in  the  contract, 
determine  whether  the  contractor  is  in 
compliance.  This  provision  has  been  iir 
§  00-1.1  since  at  least  19;i8  (sec  33  FR 
7804).  The  Contract  Dispi.tcs  .\ct  is  no! 
in  issue.  The  Department  of  Labor  \  iew 
of  the  Contract  Disputes  .AlI.  hoA-ever, 
is  that  it  does  not  change  thp  obligations 
of  contrac:tors  uiih  regard  lu  the 
progr.rrns  adrninisJered  iiy  OUDCP, 

2,  S'f.v  ,'/('.')  60-7  J.  Presi'i-.lly.  each  of 
!hr>  three  OFCCP  programs  has  separate 
regulations.  Each  set  of  regulations 
c:onti«ins  a  definitions  sectuin.  Because 
of  the  sjmilarities  among  iKe  three 
progr.inis.  certain  words  and  phrase-; 
are  common  to  each,  and  I'ne  definiticnrs 
of  such  words  and  phrasi's  are  identical. 
Thus,  words  like  contr;ict,  contractor, 
contracting  agency,  complaint,  and 
Government,  to  list  a  few.  a'-e  comnuni 
to  each  program.  Of  course,  there  also 
are  definitions  which  are  pec  uli.'.r  or 
unitjue  to  only  one  of  the  Ih; i>e 


programs.  No  useful  purpose  is  served 
by  maintaining  separate  sections  in 
three  different  and  separate  parts  of  the 
regulcitions  for  definitions.  This  view 
makes  particular  sense  because  the 
regulations  of  all  three  contract 
compliance  programs  have  been 
consolidated  into  41  CFR  Chapter  60, 
Pricu  to  1976.  the  section  402  regulations 
appeared  in  Title  29  of  the  CFR  and  the 
section  503  regulations  appeared  in  Title 
20  of  the  CFR,  Accordingly,  the 
December  28. 1979.  proposal  wo  ild 
amend  41  CFR  Chapter  60  'oy 
consolidating  the  definitions  relating  to 
the  three  contract  compliance  programs 
into  41  CFR  60-1.3.  The  major 
amendment  proposed  to  §  60-1.3  last 
December  related  to  consolidating  the 
definitions.  Modifications  of  four 
definitions  and  the  addition  of  a  small 
number  of  new  definitions  also  were 
proposed. 

Some  definitions  were  proposed  to 
avoid  repetitions  throughout  the 
regulations.  Where  the  regulations 
prohibit  certain  conduct  or  describe 
activities  which  may  result  in  a 
violation,  for  exu.mple.  the  practice  has 
been  to  state  in  the  regulations  that  the 
.u  I  or  omission  is  a  violation  of  the 
Order,  the  Equal  Opportunity  clause  an'l 
t'le  regulations  implerrienting  the  Order, 
Sinular  c!;uises  are  used  in  the  sections 
402  and  n03  regu'ations.  The  definition 
of  "Order"  therefore  was  proposed  to 
include  Executive  Order  11246  and  its 
predecessor  execiitive  orders,  the  eq'i.i! 
opportunity  clause  and  the  rules, 
regulations  or  orders  issued  pursuant  to 
the  Executi\e  Order.  Sections  402  and 
503  also  were  defined  to  make  it  clear 
that  references  to  the  regulations,  for 
example,  were  not  necessary  to  bind 
contractors  to  their  402  and  503 
obiiga'ions. 

Simiiiiriy,  the  word  "rorrtractor"  ivas 
proposed  to  be  amended  to  include  the 
no.-d  "subcontractor."  to  avoid  the 
present  practice  of  repeating 
subcontractor  each  time  contracitor  is 
used  in  the  regulat'ons  in  order  to 
demonstrate  that  the  particular 
regulation  applies  to  both  corvtraclors 
and  subcontractors.  The  same  is  tree 
with  regard  to  the  words  "i  (urt'hct"  ir.d 
"subcoiitract," 

The  amendment  to  the  definition 
section  is  adopted  essentially  as 
proposed.  Some  changes  in  the 
dt:finitioris  ha\e  been  made  liused  on 
the  cort'TT.ents,  however.  We  now 
consider  the  definitions  about  which  the 
ciiHiments  raised  specific  proiilems. 

.■\np!irant.  The  proposal  recognized 
that  th:is  w(!rd  relates  to  one  i\ho  is 
seeking  employment,  and  in  the  context 
of  federally  assisted  construction,  one 
utu)  is  se(;ki!".g  financial  ass'stance  from 


the  Government.  But  the  major  problem 
raised  by  the  comments  relates  to  the 
definition  in  its  employment  context. 
The  liasic  problem  perceived  by  the 
comments  is  the  breadth  of  the 
definition  of  "applicant  for 
employment."  The  comments  were 
conc;erru'd  more  about  what  they 
characterized  as  inform.al  applications 
for  empioyment  and  related  problems 
which  would  result  in  attempting  to 
maintain  applicant  flow  data  on 
telephone  inquiries,  for  example. 

In  attempting  to  define  an  applicant 
tor  employ  menl,  an  effort  has  been 
made  to  pro\  ide  a  workable  definition. 
The  Department  of  Labor's  \'iew  is  that 
the  definition  must  be  sufficiently  broad 
to  protect  from  discrimination  all 
persons  who  apply  for  work.  It  would  be 
easy  to  limit  the  term  applicant  to  one 
who  has  filed  a  written  application  for 
employment  with  a  contractor.  Such  a 
definition,  houever.  would  permit  a 
contractor  to  piescreen  too  easily  those 
persons  who  would  be  given  an 
opportunity  to  file  the  formal 
application.  On  the  other  hand,  a 
contractor  is  certainly  in  a  position  to 
gattier  more  data  on  a  person  who 
submits  a  formal  application  and  is 
granted  some  ty  pe  of  an  interview  than 
it  ia  on  a  person  who  makes  only  a 
casual  incjuiry  about  employment.  But  it 
is  unlikely  that  any  definition  of 
applicant  can  lie  i:onstru(:ted  with  such 
precision  that  reasonatilc  people  would 
not  disagree  about  specrfic  factual 
Circumstances  fitting  within  the 
definition.  On  balance,  the  definition 
provides  aiieinra'e  protection  and  gives 
a  coT'tractor  a  fair  standard  to  follow.  In 
the  event  that  disagretin-nts  develop 
with  regard  to  specific  factual 
circumstances,  they  can  be  resolved 
through  coriciiiation  and  enforcement 
procedures. 

Conipiunit.  Except  for  the  addition  of 
the  phrase,  "former  employee."  the 
definition  of  complaint  is  adopted  as 
proposed.  The  ac'jdition  of  this  new 
phrase  is  technical  in  nature  arid  is 
made  simply  to  a\  old  disputes  as  to 
whether  a  forfrier  employee  may  file 
complaints.  Several  comments  were 
submitted  on  the  proposed  definition, 
but  they  relate  more  to  proposed  S  60- 
1.23  and  therefore  have  "oeen  treatid  in 
the  discussion  on  that  secticm. 

E^lahiishiver.t.  The  proposal 
attempted  to  balance  the  obligation  of 
all  contractors  subject  to  41  CFR  60-1,40 
and  Part  00-2  to  cover  all  employees 
v\i;h  an  affirmative  action  plan  with  the 
t.a  t  that  some  estiibiishments  are  so 
snudl  that  it  would  not  be  unreasonable 
to  combine  them  for  a.ffirmative  action 
pr(igr,im  purposes.  Indi\  iduals 
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from  their  vendors  and  others  which 
may  have  or  develop  a  contractual 
relationship  with  them. 

Thp  nrnnncipH  ampnHmpnt    rnntilt;rnf!l 


on  Equal  Employment  Opportunity.  The 
present  regulations  continue  that  policy 
and  provide  for  hearings  and  other 


Accordingly,  the  proposed 
amendment  to  §  60-1.9  is  adopted  as 
modified,  (See  discussion  of  §  60-1.25 


:il  J  t  i  n  n    \  r 


/■•niico    rir^ti^'oe    I 
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submillins  commi'nls  were  primfirily 
( onnnned  with  ihc-  i.nA  thnt  ihi^  Iimpi 
smiiil  locrftions"'  w.is  noi  di^finod  unii 
lhal,Hlinos!  all  phybii.dl  lo:.<!inns  hH\p 
someone  v\ho  (^\»"i;ises  a  di^greo  of 
pnrsonnt.'l  authority,  even  lbouj:h  most 
ducision.s  are  made  a1  some  other 
location.  In  ordei  to  iTi;-et  those 
concerns,  a  revision  has  been  m.uie  in 
the  definition  adopted  today.  "Small  ' 
has  been  defined  as  less  than  50 
employees,  and  such  Ivoalions  n;.i\  be 
combined  regardless  of  whr-fher  soir.'^ 
personnel  functions  .ve  excicised  ihiTL'. 
ilowever,  in  ordei  to  prevent  a;;ainsl 
possible  misuse  of  the  abilHj  u! 
contract.)rs  !o  consolidate 
establish^  ''nts.  tha-definiiion  i  laiifies 
the  fac!  thai  they/us!  he  in  Inn  same 
SMSA  or  labor  rffea.  In  addition.  §  fiO- 
2.2  has  been  cl/riJied  so  that  there  can 
be  no  doubt  regarding  i^arh  covered 
contractor's  (ipligation  to  include  all  i:s 
i^mployees  in/an  A.^P. 

/{uiuiicoppcd  i'ldi:  :ii..oI.  A  i.h.inse 
was  proposed  in  this  definition. 
However,  no  major  reiisiuns  in  the 
section  503  program  were  proposed 
because  efforts  a'e  underway  fj 
conform  as  much  as  pos'^ibl-"  the  s^m  'inn 
503  and  the  Department  of  Labors 
section  504  regulations  Therefore  any 
amendment  to  the  503  rcj^'si ations  will 
be  deferred  to  that  effo;f. 

Minority  group.  \o  am'-ndmi  nt  uas 
proposed  to  this  definition:  howcvt-r.  ii 
is  being  deleted  from  the  re.qnletions 
because  it  no  longer  serves  a  useful 
purpose.  It  was  addi;d  initially  In  ref,uire 
construction  contractors  lo  include  al 
least  minnhty  won-"n  ir  iheir  guals 
efforts.  Since  May  19'H  female 
i;ri!ization  goals  have  been  reoijiri'd  oi 
(  nnstruction  contractors. 

Piime  t  untnittor.  A  number  ul 
comments  o'ojh'  ted  to  this  definiii^jn  an<) 
\.i  the  de!i;-;!*iun  oi  '  (on!r;>!  for"  becat.'se 
thi'v  inc!ud>^  persons  holding,  and  for 
purposes  of  enforcement,  persons  who 
h.ive  helvl  a  contract  The  comments 
cxpiessed  the  view  Ih.i!  whenever  the 
procured  goods  05  servi;  es  have  bi'i'n 
lifliveied  in  a'jcordance  with  Ihp 
coritract,  the  eont;artor"s  obligation  is 
terminated.  The  pyovisions  objm  li-d  to, 
howevt^r.  have  been  v..  tb.-  r('gdiiti<ins 
s'nce  )yoi)  (see  3^  IR  rn05).  a;.d  wc-re 
not  piDDosed  to  be  air^ndt-d.  J'i.'e 
lalionale  of  the  prov  isJon  is  thai,  lor 
example,  a  conirador  which  has 
delivi-red  the  goods  u.""  Jer  thf  i  onn  jcl 
may  nevertheli^ss  be  s-in^fioni'd  if  it  has 
not  perform. -d  the  eqi;a!  er'^plov  mcni 
(jpp(jitunity  uhligotions  oi  the  (  onlrart. 

3.  SrcHon  60-1.4.  Puiag-.iphs  (d).  (e) 
and  (f)  of  this  section  lelating  to 
incorporation  by  referense. 
incorpo''ation  by  operjstion  o'  tbi:'  Oidtr 
and  a.laptdtion  of  lang.i-ige  have  bt'i,'n 


transferred  to  li§  00-1.45.  60-1.46  and 
G(V1.47.  respectively.  In  addition,  ns  pari 
of  the  consolidation  of  the  regulations, 
these  sections  h;2ve  been  amended  to 
include  sections  402  and  503  within  their 
ambit,  and  comparable  sections  in  Paris 
WV2.50  and  60-741  have  been  deleted. 

4.  S.'itiop.  fiO-l.^io).  Cencrallv. 
<  imtracts  for  SiO.OOOor  less  are  excn-pt 
Iron  ihe  requirements  of  the  Order.  This 
exemption  has  not  been  applied  to 
financial  institutions  which  are  covered 
by  the  Order  if  they  act  as  depositories 
of  Federal  funds  in  any  amo;;nt  or  as 
issuing  Oi  paying  agenJs  for  U.S.  savings 
bunds  or  savings  notCb  in  any  amo'ant. 

OFCCP  believes  that  Federal  deposit 
and  share  insurance  .ire  con'rar.ts 
wiihin  the  meaning  of  the  Order  and  of 
sections  402  and  503.  Such  conlr.u.ts  are 
e\(  laded  from  the  ger.erally  applicable 
SlO.OOO  and  under  exemption  of  the 
Qr.'er.  (The  jariadictiona!  amount  under 
serlion  402  is  SlG.OOO  and  nv.isf  exceed 
S2  .500  under  sectior.  503.)  OFCCP  s 
opinion  that  deposit  and  sbase 
insurance  tire  contracts  within  the 
meaning  of  the  Order  and  sections  402 
and  503  is  contested  by  the  Federal 
IJ.  posit  Insur.ince  Corpo:a!i(/n  (FDIC). 
the  N.itional  Credit  Union 
Administration  (NCUA).  the  Board  of 
Governors  of  the  Fedeial  Reserve 
System.  (FRB)  and  !h..-  Comptroller  of  the 
Currency  (Compt'-olle:).  These  financial 
instiiutions  regulatory  agtincies  bebeve 
thai  deposit  and  share  insurance  are  not 
contracts  wiihin  the  meaning  of  the 
Order  and  of  sections  402  and  503. 
These  agencies  and  the  Fede;al  Home 
l.oor  Bank  Board  (FHl.BB)  conten'l  thai 
only  the  financial  irstitulions  regu!  .toiy 
agencies  themselves  have  the  authority 
I'l  debar,  deny,  suspend  ur  lerminale 
deposit  or  share  insurance. 

On  Febniaiy  22. 19«0,  OFCCP 
published  a  cia.'ification.  tA  45  FR  UH^b. 
of  its  proposal  of  Decr-mher  28.  Itra  In 
the  clarification,  OFCCP  indicated  thai 
if  did  not  intend  to  debar  financial 
institutions  from  deposit  or  share 
insurance.  Rather,  in  a  proposed 
addition  to  §  ()0-1.29  iFnforcemenl 
Pioceedings).  OFCCP  indicated  that, 
where  a  financial  ins'.itotion  which  has 
Federal  deposit  or  share  insurance  is 
alleged  to  have  V'ohfled  the  Order. 
section  402  or  section  .503,  the 
DepartinenI  of  Labor  would  piirsae  or.i 
of  two  options  with  lespecl  lo  the- 
insurance  relationship — t-ither  refer  the 
matter  lo  the  appropri;ile  Fedeia! 
fin.in(;iai  institutions  regulatory  agency 
for  action  under  that  agency's    - 
procedures  or  to  Ihe  Dt^partmenl  of 
justice. 

While  the  clarification  should  rebf  ve 
public  concern  that  OFCCP  would  noi 
endanger  the  accounts  of  innocent 


depositors,  ihe  questions  remain  of 
whether  deposit  or  share  insurance  are 
contracts  within  the  meaning  of 
Executive  Order  11246,  sections  402  and 
503  and  whether  the  financial 
institutions  regulatory  agencies  have 
exclusive  jurisdiction  to  deny  or 
terminate  deposit  or  share  insurance. 
All  agencies  will  be  free  to  argue  their 
respective  legal  positions,  if  neccssajy. 
in  any  subseq.ient  legal  proceedings  ih al 
may  arise. 

IJnder  the  regulations  published 
today,  where  financial  institutions  have 
contractual  relationships  with  the 
F'fideral  Government  (other  than  di  posit 
or  share  insurance),  OFCCP  may  enforce 
any  suspected  violations  of  the  Ordi  i  or 
of  sections  402  or  .503  in  ar.y  manner 
described  in  §  60-1.29,  including  refeiral 
of  the  matter  to  the  appropriate  fmarc  S;l 
institution  regulatory  agency  for 
enforcement  action.  See  §  60-1.29; i). 

In  those  few  instances  in  which  the 
only  nexus  between  a  financial 
institution  and  the  Federal  Government 
is  deptrsit  or  share  insurance,  OF'CCP 
will  refer  the  matter  to  the  Department 
of  )ustice  under  section  209(a)(2)  of 
Executive  Order  11246  and  S  60-1.29:ri 
of  Ihe  regulations  for  injunctive  lel-efo:. 
if  appropriate,  exercise  its  discretion 
pursuant  to  section  209(a)(3)  of 
E\e;.utive  Order  11246  §  60-1. 29ih)  of 
ihese  regulations  to  recommend  to  l^e 
F2f%GC  that  proceedings  be  instituted 
under  Title  VIJ  of  the  Civil  Rights  Ac  i  of 
1904.  In  addition,  OFCCP  also  may  ;efer 
stiih  m.itters  to  financial  ins";!ij!i.e-.r, 
regulatory  agencies. 

Regiilaiions  lor  the  FHi.RB  t\;'.!..  ;'?.y 
piohiiri!  (jm.plo".  nient  discrimination  See 
Vl  CFK  .528.7  (I'l-gj.  OFCCP  and  ITOC 
eriou-rage  the  FDIC  and  >XUA  !,> 
publish  similar  regulaticns. 

'IT.e  prepobid  anienumen'i  lo  add 
iifililies  which  comprise  paii  of  a  F^rte 
or  local  government  to  the  list  of 
agencies  of  such  governments  which 
must  develop  and  maintain  written 
,)nirmativ  t?  action  progfan^s  has  been 
adopted. 

5.  SiHlion  liO-1.7.  This  sc-ctior,  rciiiriics 
cuntractois  with  50  eniplojees  and  a 
conlract  of  S.50.000  to  fde  the  RFX)-! 
report.  It  also  requires  contractors  to 
m.ike  cert.iin  c,  rtificatior.s  in  their  bids 
vviih  regard  lo  .AAPs  and  o'ht!)  .isp.-,  '.s 
of  compliance.  In  addition,  prime 
contia(;tors  are  required  to  obtain  iha 
s.-e.-ie  certiiu  ,;;ions  fiom  their 
subcontractors.  The  cerli.'^u  .il'on 
reipiirement  has  resulted  in  a  majrjr 
paperwork  re'.juirement.  Con':aclo'  s. 
n.)t  knowing  precisely  when  ihey  ma  v 
be  ri'quired  to  m.nke  such  certifications 
or  require  thi;nr  of  their  subconlracloss, 
have  adopted  the  practice  of  requiinji 
on  an  annu.d  basis  such  cerlifir  alions 
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Regional  Adntinistralors.  However,  from 
linie-to-ti»ie,  national  office  o.'^ficials 
also  eoniloct  compliance  reviews  and 


increases  in  the  preaward  threshold,  but 
urged  extension  of  the  thresholds  to  SlO 
m.illion  and  36  moaths. 


associations  agreed  with  the  incre.^sed 
preaward  thresholds  and  reconnnrended 
even  higher  thresholds,  N^iither 
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from  their  vendors  and  others  which 
may  have  or  develop  a  contractual 
relationship  with  them. 

The  proposed  amendment,  consistent 
with  the  proposed  amendments  to  §  60- 
1.40  and  §  60-2.1,  would  require  a 
contractor  with  50  employees  and 
contracts  which  total  $50,000  to  file  the 
EEO-1  report.  No  amendments  were 
proposed  regarding  the  certification 
requirements.  Nevertheless,  the 
comments  raised  the  paperwork  burden 
argument  both  with  respect  to  EE0--1 
reports  and  the  certification 
requirements. 

The  proposed  amendment  to  §  60-1,40 
and  to  §  60-2.1  which  would  require 
contractors  to  accumulate  contracts  to 
$50,000  for  purposes  of  coverage  under 
Revised  Order  4  is  adopted  (see 
discussion  under  §  60-1.40  below). 
Similary,  the  proposed  amendment  to 
§  00-1.7  to  require  such  conlractois  to 
submit  EEO-1  reports  is  adopted. 

The  certification  of  the  prime 
contractor  to  the  contracting  agency  is 
retained.  However,  the  obligation  of 
prime  contractors  to  obtain 
certifications,  from  subcontractors  is 
discontinued.  In  other  words,  prime 
contractors  will  make  the  certification 
only  to  the  contracting  agency  and  only 
with  respect  to  their  own  practices. 
They  no  longer  will  be  required  to 
obtain  certifications  from  their 
subcontractors. 

Finally,  paragraph  (c)  of  this  section 
which  states  that  data  obtained  under 
§  60-1.7  will  be  used  only  in  connection 
with  administering  the  Executive  Order 
and  the  Civil  Rights  Act  of  19G4  was  not 
proposed  to  be  amended.  Paragraph  (c), 
however,  is  viewed  as  a  potential 
obstacle  to  sharing  information  foi 
purposes  of  enforcing  other  EEO  laws,  it 
is  eeiy  likely,  for  examiple.  thut  OFCCP 
will  share  information  with  Fedeial 
agencies  which  have  EEO 
responsibilities  under  statutes  other 
than  the  Civil  Rights  Act.  Therefore,  in 
the  regulation  adopted  today  paragraph 
(r)  has  been  deleted  from  §  60-1.7.  See 
discussion  of  §  60-1.43  below. 

6.  Section  60-1.8.  This  section  requires 
a  certification  that  the  contractor's 
facilities  are  not  segregated.  The 
proposal  would  delete  the  certification 
but  contractors  would  continue  to  have 
an  obligation  not  to  maintain  facilities 
on  a  segregated  basis.  Contractors  also 
would  be  required  to  assure  privacy 
between  the  sexes  in  toilet,  changing 
and  sim.ilar  facilities.  The  regulation  is 
adopted  as  proposed. 

7.  Section  60-1.9.  The  regulatory 
policy  of  providing  for  limited  union 
participation  in  the  compliance  process 
under  the  Executive  Order  dates  back  to 
the  days  of  the  President's  Committee 


on  Equal  Employment  Opportunity.  The 
present  regulations  continue  that  policy 
and  provide  for  hearings  and  other 
efforts  with  regard  to  employee 
representatives,  lo  assist  in 
implementing  the  purposes  of  the  Order. 
They  also  provide  that  collective 
ba-f-gaining  representatives  shall  be 
given  an  opportunity  to  present  their 
views  to  OFCCP  when  compliance  with 
the  Order  necessitates  a  revision  of  the 
labor  agreement.  In  addition,  the 
Director  of  OFCCP  may  notify  Federal, 
slate  and  local  agencies  when  unions 
are  violating  equal  employment  laws. 

The  proposal  would  restructure  §  60- 
1.9.  The  proposal  also  would  transfer 
comparable  provisions  from  the 
veterans  (Part  60-250)  and  the 
handicapped  (Part  60-741)  regulations  as 
part  of  the  general  consolidation  of  Ihe 
regulations,  and  delete  the 
coiresponding  provisions  in  Parts  60-250 
and  60-741.  The  thrust  of  the  comm.enis 
was  that  the  proposal  would  allow 
union  participation  in  activities  which 
essentially  are  matters  between  the 
Government  and  contractors,  and  that 
such  participation  should  not  occur 
without  concomitant  duties  on  the 
unions. 

As  pointed  out  above,  the  concepts 
embodied  in  this  regulation  have 
remained  consistent  since  the  early 
ISfiOs  and  revisions  of  those  concepts 
were  not  proposed.  Moreover,  this 
section  and  the  corresponding  sections 
in  Parts  60-250  and  60-741  have  not 
generated  substantial  activity.  It  also  is 
considered  to  be  essential  thai  unions 
be  allowed  lo  present  their  views, 
particularly  when  a  bargainirig 
agreement  may  require  revision,  in  order 
to  achieve  compliance  under  the  three 
laws  administered  by  OFCCP,  This 
approach  is  consistent  w'ith  the  concept 
of  conciliation  which  is  a  touchstone  of 
all  Federal  equal  employment 
opportunity  laws.  Accordingly,  this 
section  has  been  amended  lo  require 
notification  to  the  union  of  on  site 
reviews  and  an  invitation  to  participate 
in  conciliation  discussions  lo  the  extent 
those  discussions  involve  proposed 
changes  in  the  collective  bargaining 
agicem.ent. 

Contractors  are  obligated  lo  advise 
labor  unions  and  ether  workers' 
representative  of  the  contractors' 
contractual  obligations  under  the 
Executive  Order.  The  OFCCP  also 
expects  contractors  to  inform  unions 
and  other  workers'  representatives  of 
items  disclosed  in  the  compliance 
review  which  require  changes  in  a 
collective  bargaining  agreement,  and 
initially  seek  a  resolution  with  the 
union. 


Accordingly,  the  proposed  "' 
amendment  lo  §  60-1.9  is  adopted  as 
modified.  (See  discussion  of  §  60-1,25 
relating  lo  show  cause  notices.) 

8.  Section  60-1.20.  This  section 
outlines  in  broad  form  the  basic 
procedures  for  conducting  compliance 
reviews.  The  proposal  would  amend 
§  60-1.20  by  consolidating  therein  all  the 
general  procedures  relating  to 
compliance  reviews  except  for  preaward 
reviews.  The  proposal  also  would 
transfer  certain  items  relating  to 
compliance  reviews  to  this  section  from 
Revised  Order  14  (Part  60-60)  which 
today  is  being  deleted  from  the 
regulations.  Finally,  the  proposal  would 
amend  §  60-1.20  to  state  that 
compliance  reviews  under  sections  402 
and  503  would  be  governed  by  this 
section  also. 

Some  comments  objected  to  the 
references  lo  sections  402  and  503  on  the 
grounds  that  compliance  reviews  are  not 
authorized  under  those  two  statutes. 
These  statutes,  of  course,  provide  for 
broad  rulemaking  authority.  They 
emphasize  com.plainl  processing  but 
nothing  in  the  statutes  indicates  that 
compliance  is  to  be  achieved  only 
through  investigations  of  complaints. 
Indeed,  if  Congress  had  intended  that 
compliance  activity  should  depend  upon 
receipt  of  a  complaint  it  could  have  so 
provided  explicitly.  The  only  reasonable 
conclusion  is  that  Congress  intended 
that  a  full  complement  of  enforcement 
mechanisms  be  available  lo  achieve 
compliance  with  sections  402  and  503. 

Some  of  the  comm.enis  raised 
objections  to  the  provision  which  states 
that  contractors  will  be  notified  that 
commitments  in  a  conciliation 
agreem.enl  do  not  preclude  future 
determinations  of  noncompliance  based 
either  on  a  finding  that  the  commitments 
are  inadequate  lo  achieve  compliance  or 
on  a  violation  not  previously  revealed. 
This  concept  has  been  in  the  regulations 
since  1968  (see  33  FR  7808).  Moreover,  it 
is  not  unusual  for  conciliation 
agreements  or  even  court  orders  to  be 
modified  in  order  lo  achieve  full 
compliance.  If  circumstances  do  occur 
where  further  corrective  action  is 
required,  it  is  appropriate  lo  attempt 
other  resolutions  lo  achieve  full 
compliance.  In  such  event,  the  rule 
adopted  today  requires  that  the 
contractor  be  given  notice  by  show 
cause  rather  than  by  the  15-day  notice  of 
violations.  See  §  60-1.25,  The  comments 
also  raised  questions  about  delegations 
of  authority  lo  conduct  compliance 
reviews.  The  practice  is,  as  reflected  in 
the  proposal,  that  compliance  reviews 
are  conducted  under  the  general 
supervision  of  the  OFCCP  Assistant 
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accepted  debarments  rather  than 
comply.  Such  contractors  must  come 
into  compliance  with  the  Order  and 
sections  402  and  503  before  they  may 


the  s.mall  number  of  persons  who  would 
not  file  themselves  or  authorize  another 
lo  file  on  their  behalf.  The  contractors 
recom:mended  that  the  section  be 


the  complainant  would  be  notified  of 
any  deferral.  Complaints  deferred  to 
EEOC  and  unresolved  at  the  time  of  a 
later  OFCCP  compliance  review,  as  well 
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Regional  Administralors.  However,  from 
linie-to-tiMe,  national  office  ofiitiHls 
also  eonikicrt  compliance  reviews  anJ 
the  purpose  of  lfa£  delegation  is  io 
continue  to  aBow  for  that  possllrli'y 
The  section  is  adopted  as  proposed 
I  iowever,  smaH  technical  word  changes 
have  been  incorporated  into  the  final 
rule  such  as  substituting  It-e  word 
"action"  for  "commilmenf  in  §  fi«>- 
1.20(c). 

9.  Sccfjon  6G-1.2L  The  pr.iposa!  would 
add  a  new  section  to  the  regilal.ons 
which  would  modify  the  existing 
preaward  concept.  Prea wards  would 
also  be  applied  to  the  veterans  and 
handicapped  workers  programs.  Forty - 
five  days  notice  bom  ccritra(.;;ng 
agencies  to  OFCCP  wouid  be  requiic-d 
for  formally  advertised  competitive 
contracts  and  120-dd\s  no'ice  wuuid  be 
required  for  negoiia'.ed  contracts,  in 
place  ()!   He  pjestni  30-d-jy.s  no'it  o  for 
all  coni:  )„!s  Siifajtcl  to  the  pi  ea ward 
requirement.  Preaward  reviews  would 
be  mandated  only  where  the  proposed 
contact  exceeds  SI  million,  and  the 
proposed  contract  is  to  be  perforn^-.-d  al 
an  establishment  with  2.50  or  m;);e 
employees  where  a  compliant  e  review 
has  not  been  condjcled  in  the  previoiis 
24  months.  Currently,  there  is  n.j 
employee  number  thrt-shoid.  Thp  present 
monetary  threshold  is  "exceedi.ig  SI 
niiliion"  and  the  previims  conipl'drice 
review  period  is  12  mcnlhs,  A  new 
provision  woul.l  give  the  D:r.;ctor. 
OFCCP,  discretionary  aufhoritv  to 
conduct  preaward  compliance  icvie-As 
of  any  contractor  even  tho(:'.;h  I'le 
establishment  has  loss  than  2hCi 
employees  and  a  compliance  rev  inv  has 
been  conducted  within  the  last  24 
months.  If  the  compliance  review  is  not 
completed  or  if  the  contraclor/bidder's 
alleged  noncompliance  is  not  resolved 
p,  ior  to  the  award  date  of  the  contract, 
the  proposal  would  also  permit  ihe 
Director  to  request  the  contiac'iing 
a.'^ency  to  delay  the  awH -d  of  the 
( ontract  until  such  time  as  the 
contractor  is  found  ehgible  cr  i.^eligible 
for  the  contract  in  accorJ.'.nce  with  the 
hearing  procedures  proposed  in  §  RO- 
30.38.  If  the  Director  requested  a  tieiay, 
the  contracting  agency  would  he 
required  to  delay  award  unless  it 
determined  that  a  delay  would  be 
I  ontrary  to  the  national  securi!v .  In  all 
other  cases  where  the  preaward  n;v  iew 
is  not  completed,  clearance  would  he 
granted. 

Civil  rights  groups  were  about  evenly 
split  on  ihe  proposal  with  half  favoring 
retention  of  present  thresholds  and  the 
rcsmainder  favoring  the  "freed-up 
resources"  to  concentrate  on  larg.'t 
reviews.  Contractors  favored  the 


increases  in  the  preaward  threshold,  but 
urged  extension  of  the  thresholds  to  SlO 
million  Bud  36  moaths. 

Contractors  and  Federal  agcr.cie-s 
opposed  the  provisions  reqwjiing  45 
days  advance  nokioe  for  competitive 
contracts  and  120  days  for  negotiated 
contraots  (paragraph  c).  Both  groups 
staled  that  the  tiaie  delay  would 
increase  costs  and,  in  many  instances, 
would  hamper  Federal  agencies  in  their 
procurement  efforts.  Most  of  these 
comments  lecomm.ended  that  t.H? 
present  30-days  notice  be  reta'neJ. 

Contraclois  objected  to  the  delay  of 
award  (paragraph  (f])  because  they 
viewed  such  a  procedure  as  a 
debarm,(;nt  without  a  hearing.  a'"d 
Fedeial  agr-ncies  viewed  il  as  an 
interference  with  the  procurement 
process.  One  comment  recommended 
adding  a  provision  that  the  contracting 
agency  would  be  obhgated  'o  delay  the 
award  only  where  it  was  ff.:-.h'e. 

Several  commenls  stated  that  the 
subsection  is  not  clear.  especialK  the 
provision  which  provides  that  unless  a 
preliminary  hearing  has  been 
com.menced,  or  would  be  invoked 
shortly,  the  award  of  the  contract  shall 
not  be  withheld.  They  said  the  word 
"shortly"  is  indefinite.  One  ccniractor 
recom.mended  that  a  specific  number  of 
days  he  set. 

Some  contractors  and  a  Fi.dera! 
agency  opposed  parag';;ph  (j)  which 
would  authorize  the  Dire;  lor  to  dine!  a 
preaward  review  on  the  basis  of  a 
contractor's  prior  statement  that  it 
would  no  longer  contra'-rt  with  the 
Co-.e^nment.  The  Federal  agercy 
questioned  h<r.v  the  Government  would 
kno-.v  when  a  contractor  has  made  such 
a  statement  Contractors  commented 
that  (he  p.Tragraph  would  constitute 
rolaliation  against  contra;  I rrs  for 
exerc;ising  their  freedom  of  speech. 

This  sec'ion  and  the  entire  proposal, 
consistent  with  Executive  Ouler  12044, 
were  subject  to  intensive  participation 
by  Iho  public  prior  to  publication  ir.  the 
Federal  Register.  Pers.Dns  thought  to 
h,;ve  an  i:iterest  were  directly  contacted 
and  a  series  of  open  conferences  was 
hold.  As  a  result  of  this  pubhc 
p.irticipation.  this  section  went  thioiish 
a  number  of  revisions  prior  !o 
publication  for  com.ment.  The 
suggestions  for  change  made  by  the 
various  groups  in  the  formal  comments 
reflect  the  fact  that  the  proposal 
n;presents  a  balam;ing  of  interests. 
VVl.ile  the  increase  in  the  thresholds  for 
preawards  was  not  popular  with  some 
civil  rights  groups,  others  recognized  the 
benefits  which  will  result  from  the  use 
of  "freed-up"  resources  to  concentrate 
on  reviews  which  may  produce  greater 
results.  Contractors  and  contractor 


associations  agreed  with  the  incre.ised 
preaward  thresholds  and  recomn7rrded 
even  higher  thresholds.  Neither 
contractors  nor  Federal  agencies 
favored  the  increased  timeframes  lor 
advance  notice  for  ^eaward  revif^w.'.  o* 
authority  for  the  Director  \m  request 
delay  of  award.  Both  groups  eompiai.ned 
of  the  increased  costs  and  delays  th  )t 
would  result  from  delay  of  award.  Mosi 
contractors  objected  to  paragraph  iij. 
which  would  give  the  Director  discretion 
to  order  a  preaward  review  where  a 
contractor  has  staled  that  it  will  not 
contract  with  the  Governm>ent. 

The  rule  adopted  today  has  been 
modified  further  to  take  info  accoanl 
some  of  the  objections  raised  in  the 
comments.  The  prime  concerns  of  the 
Depaitment  of  Labor  are  that  the 
interest  of  groups  protected  under  the 
three  programs  be  assured  and  ths'i 
proceduies  be  designed  which 
accomplish  that  goal  in  a  fair  and 
uniform  way  v/ith  consideration  beics 
g'ven  to  the  resources  available  to 
perform  the  job.  The  proposal  was 
designed  to  achieve  these  goals.  The 
timeframes  proposed  with  regard  to 
notice  from  contracting  agencies,  the 
Department  believes,  give  OFCCP  jus!  6 
bit  more  flexibility  to  process  p-eawjrd 
requests.  However,  the  120-day  no':< : 
proposed  for  negotiated  contracts  h.iS 
been  dropped  and  a  flat  45-day 
preaward  not-ce  has  been  adopted  for 
bo'h  advertised  and  negotiated 
contracts.  The  extension  of  the  re^i.-.v 
threshold  to  24  months  also  assists  in 
thai  same  connection.  (For  a  discuss):>n 
of  the  types  of  problems  the  present 
preaward  procedures  are  ceusing  set.  44 
FR  77006.) 

Although  the  number  of  reviews 
mandated  under  the  present  preawdi.i 
procedure  will  be  reduced  because  oi 
the  increased  thresholds,  discretion.^'), 
preaward  reviews  are  being  authorizt  d 
so  that  even  if  such  reviews  are  not 
mandated,  they  will  be  conducted  where 
warranted. 

Paragraph  (i)  as  proposed  has  not 
been  adopted.  The  sole  idea  behind 
proposed  paragraph  fi)  was  that  where  a 
contr.u  tor  discontinues  contracting  ui'h 
the  Government  because  of  what  the 
contractor  perceives  as  burdens  of  the 
contract  compliance  programs,  it  was 
considered  to  be  a  fair  requirement  to 
determine  whether  the  contractor  is 
complying  with  equal  employment 
obligations  before  it  resumes  a 
contractual  relationship  with  the 
Government.  After  considering  all 
factors,  however,  paragraph  (i),  as 
proposed,  is  not  necessary  to  achieve 
this  goal.  For  example,  there  have  bet=n 
instances  where  contractors  have 
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ensure  that  the  resolution  of  such 
complaints  comports  with  the 
requirements  of  the  two  agencies.  As 
modified,  the  proposal  is  adopted.  In 
addition,  this  section  has  been  amended 


the  word  "existing,"  paragraph  (a)  is 
voided.  The  contractors  recommended 
(hat  paragraph  (b)  be  eliminated. 

Paragraph  (b).  Several  contractors  and 
two  construction  contractor  associations 


under  section  503.  A  contractor  stated 
that  a  conciliation  agreement  should  be 
accepted  when  signed  rather  than  45 
days  after  receipt  by  the  Director. 
On  the  matter  of  when  a  conciliation 
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accepted  debarments  rather  than 
co.mply.  Such  contractors  must  come 
mto  compliance  with  the  Order  and 
sections  402  and  503  before  they  may 
resume  Government  contracting. 
Moreover,  a  noncomplying  contractor 
may  be  debarred  even  though  it  has 
performed  the  goods  or  services  aspects 
of  its  contract  (see  discussion  above 
regarding  the  definition  of  prime 
contractor).  Also,  paragraph  (e)  of  this 
section  as  adopted  today  provides 
adequate  authority  to  conduct  preaward 
reviews  in  such  situations. 

Finally,  with  regard  to  requests  that 
awards  be  delayed  so  that  the 
preliminary  enforcement  proceeding  be 
instituted,  the  word  "shortly"  has  been 
deleted  and  the  phrase,  "15  working 
days,"  has  been  substituted.  The 
concept  is  that  a  decision  to  pursue  the 
hearing  route  has  been  made  at  least 
preliminarily  before  the  request  to  the 
contracting  agency  is  made.  Such  delays 
would  allow  the  necessary  paperwork 
and  filing  procedures  to  be  completed. 

A  clarification  has  been  added  to 
show  that  the  request  applies  to  all 
other  pending  contracts  at  the 
establishment  which  triggered  the 
preaward  review.  The  request  would  not 
apply  to  establishments  which  are  not 
part  of  the  preaward  review. 

10.  Section  60-1.22.  No  substantive 
changes  were  proposed  in  this  section.  It 
would  combine  present  §§  60-1.21  and 
6Ct-1.22.  The  proposal  is  adopted. 

11.  Section  60-1.23.  The  proposed 
amendment  to  this  section  relates  to 
complaints  filed  by  third  parties. 

All  contractors  and  contractor 
associations  opposed  the  addition  of 
third  party  complaints  which  do  not 
identify  the  complainant.  The  female 
and  minority  groups  which  commented 
upon  this  section  favored  the  addition  of 
third  party  complaints. 

All  contractors  which  submitted 
detailed  statements  on  the  third  party 
complaint  issue  were  of  the  opinion  that 
permitting  complaints  by  unidentified 
third  parties  would  be  a  denial  of  due 
process.  Most  said  the  procedure  would 
be  unfair  and  that  contractors  have  the 
right  to  know  their  accusers.  Others 
commented  that  unidentified  third  parly 
complaints  would  lead  to  contractor 
harassment;  that  third  party  complaints 
rtould  frequently  be  frivolous:  that  such 
a  process  constituted  an  unwarranted 
fishing  expedition:  that  it  would  lead  to 
forum  shopping:  that  the  process  is  not 
needed  because  persons  are  protected 
from  intimidation  and  interference;  thai 
unions  would  be  able  to  file  against 
contractors  under  this  provision  which 
would  permit  OFCCP  to  interfere  in  the 
collective  bargaining  process:  and  that  it 
is  not  needed  as  it  would  apply  only  to 


the  small  number  of  persons  who  would 
not  file  themselves  or  authorize  another 
to  file  on  their  behalf.  The  contractors 
recom.mended  that  the  section  be 
deleted  or  that  the  complainant  be 
identified.  It  was  also  recommended 
that  the  contractor  receive  a  copy  of  the 
com.p'aint  before  any  investigation. 
Educational  institutions,  as  a  whole, 
were  opposed  to  inclusion  of  third  party 
complaints. 

The  wording  of  proposed  §  60-1.23(a) 
which  states  that,  "Signed  third  party 
complaints  will  be  accepted  which  do 
not  identify  the  complainant  *  *  *"  is 
confus'ng.  Obviously,  if  a  complaint  is 
signed,  the  complainant  is  identified. 
The  confusion  was  compounded 
because  the  proposal  would  delete  a 
provision  in  the  existing  regulations  at 
§  60-1.23{a)  which  permits  class  type 
complaints  that  do  not  identify  the 
discriminatees.  The  intent  was  and  is  to 
permit  a  complaint  alleging  class  type 
discrimination  to  be  filed  by  third 
parties  regardless  of  whether  the 
discriminatees  are  identified.  Individual 
complaints  may  be  filed  by  the 
discriminatee  or  the  discriminatee's 
authorized  representative.  Third  parties 
would  be  able  to  file  class  type 
com.plaints  without  authorization  from 
the  discriminatees. 

The  drafting  problems  discussed 
above  have  been  corrected  and  the 
proposal  as  modified  is  adopted. 
Comparable  changes  have  been  made  in 
the  complaint  provisions  of  the  veterans 
and  handicapped  regulations  (41  CFR 
60-250.23  and  41  CFR  60-741.23).  The 
comments  regarding  due  process,  etc.. 
are  not  well  founded.  A  complaint 
simply  precipitates  the  investigatory 
process.  If  the  allegations  in  the 
com,plaint  are  verified  by  the 
investigation,  then  the  Department  of 
Labor  becomes  the  accuser  and 
attempts  resolution  through  conciliation. 
Moreover,  it  is  essential  that 
information  regarding  employment 
discrimination  be  available  to  the 
Department.  This  avenue  to  employment 
discrimination  information  should  not 
be  closed  because  a  victim  of 
discrimination  is  reluctant  to  make 
direct  contact  on  his/her  own  behalf. 
Indeed,  other  enforcement  programs 
administered  by  the  Department  for 
many  years  have  observed  the  practice 
of  accepting  anonymous  complaints. 

12.  Section  60-1.24.  The  proposal 
would  permit  OFCCP  the  discretion  to 
"defer,"  rather  than  "refer,"  complaints 
to  EEOC.  Deferral  would  mean  that 
OFCCP  would  retain  jurisdiction  over 
the  complaints  and  could  later 
investigate  the  complaints  if  OFCCP 
chose  to  do  so.  The  proposal  states  that 


the  complainant  would  be  notified  of 
any  deferral.  Complaints  deferred  to 
EEOC  and  unresolved  at  the  time  of  a 
later  OFCCP  compliance  review,  as  well 
as  those  retained  at  OFCCP,  would  be 
investigated  and  resolved  during  that 
compliance  review  of  the  contractor 
against  which  the  complaints  are  filed. 

Nearly  all  comments  were  opposed  to 
deferral.  Contractors  and  contractor 
associations  thought  the  OFCCP  should 
not  process  complaints,  except  for 
broadly  based  systemic  complaints,  and 
should  refer  all  other  complaints  to 
EEOC.  Others  objected  that  retaining 
complaints  to  be  resolved  during 
com.pliance  reviews  was  impractical; 
that  complicated  complaints  take  more 
time  to  resolve  than  is  permitted  during 
the  compliance  review  process;  that 
merging  complaint  resolution  with 
compliance  reviews  gives  OFCCP 
disproportionate  leverage  to  force 
settlement:  that  concentrating  on 
complaints  will  give  a  few  persons 
attention  at  the  expense  of  women  and 
minorities  in  general;  and  that  deferral 
was  contrary  to  President  Carter's 
Reorganization  Plan.  Contractors  also 
recommended  that  OFCCP  notify  them 
of  deferrals  in  the  interest  of  fairness. 
Most  contractors  and  contractor 
associations  expressed  fear  that  deferral 
would  lead  to  multiple  investigations  of 
the  same  complaint. 

As  proposed,  §  60-1.24  undoubtedly 
would  expand  the  number  of  complaints 
processed  by  OFCCP.  OFCCP.  as  a 
matter  of  policy  and  procedure, 
traditionally  has  referred  most 
individual  complaints  to  EEOC  for 
investigation  and  normally  retained  only 
class  type  complaints  for  investigation. 
Under  proposed  paragraph  (Jj),  OFCCP 
would  be  required  to  investigate  all 
complaints  which  it  elected  to  retain 
and  not  defer  to  EEOC.  In  addition,  all 
class  type  complaints  would  be  deemed 
to  be  retained  by  OFCCP.  even  though  a 
copy  may  have  been  sent  to  EEOC.  The 
class  or  systemic  complaints  would  be 
required  to  be  investigated  and  resolved 
in  the  next  compliance  review  of  the 
contractor. 

In  the  final  regulation,  paragraph  (b) 
has  been  modified  to  make  it  clear, 
.consistent  with  OFCCP  past  practice. 
that  all  systemic  and  class  complaints 
will  be  retained,  investigated  and 
resolved  by  OFCCP.  However.  EEOC. 
under  the  final  rule  adopted  today,  could 
request  that  such  class  complaints  be 
referred  to  it  in  order  to  avoid 
duplication  and  to  assure  effective  law 
enforcement.  In  resolving  the  class 
complaints  referred  to  EEOC  at  its 
request,  the  two  agencies  will  consult 
and  coordinate  with  each  other  to 
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end  relates  to  the  authority  of  the 
Director  to  reconsider  matters.  See 
discussion  under  §  60-1.24  herein. 
16.  Section  60-1.28.  The  present 
i  pgalation  prohibits  intimidation  oi 


invoke  a  preliminary  enforcement 
proceeding  suggesting  that  the 
procedure  will  be  abused.  The  prime 
purpose  of  a  preliminary  enforcement 
proceeding  is  to  obtain  resufts  promptly 


The  amendment  is  adopted  as  proposed. 
In  addition,  a  requirement  has  been 
added  to  §  bO-1.31  that  notification  be 
prov  ided  to  prime  contractors  when 
rei.'^.statement  of  a  debarred  contractor 
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ensure  that  the  resolution  of  such 
complaints  comports  with  the 
requirements  of  the  two  agencies.  As 
modified,  the  proposal  is  adopted,  lii 
addition,  this  section  has  been  amended 
on  final  rulemaking  to  state  that  OFCCP 
will  also  investigate  and  resolve 
individual  complaints,  on  file  with 
OFCCP  at  the  commencement  of  a 
compliance  review,  against  the 
contractor  establishment  if  resolution  of 
such  individual  complaints  does  not 
unduly  delay  completion  of  the 
compliance  review.  Also,  on  final  rule 
making  the  word  "refer"  has  been 
substituted  for  "defer." 

With  regard  to  OFFCCP  investigating 
complaints,  the  Executive  Order 
specifically  authorizes  complaint 
investigations.  Moreover,  all  Federal 
EEO  agencies  are  making  every  effort  to 
ensure  that  duplication  (in  this  instance 
separate  investigations  by  EEOC  and 
OFCCP  on  the  same  issue)  is  eliminated. 

Paragraph  (c)(5),  regarding  the 
authority  of  the  Director  to  reconsider 
matters  pending  in  OFCCP  has  been 
transferred  to  41  CFR  60-1.27  because 
paragraph  (c)(5)  haa  application  and 
implications  beyond  complaints. 

13.  Section  60-1.25.  This  amendment 
was  proposed  as  a  new  section  dealing 
with  show  cause  notices  and  notices  of 
violation.  Paragraph  (a)  would  set  forth 
the  circumstances  under  which  a  show 
cause  notice  or  a  notice  of  violation 
would  be  served  on  the  contractor. 
Paragraph  (b)  delineates  the  contents  of 
a  show  cause  notice  and  when  it  would 
be  used. 

Paragraph  (c)  would  provide  the 
circumstances  under  which  a  notice  of 
violation  would  be  used.  A  notice  of 
violation  would  be  permitted  where 
circumstances  do  not  permit  30  days  to 
resolve  the  matters  under  investigation; 
where  there  is  a  serious  violation:  and 
where  the  violation  is  the  subject  of  a 
prior  conciliation  agreement,  letter  of 
commitment  oi  consent  or  other  decree. 

Paragraph  (d)  would  provide  that 
where  a  notice  to  show  cause  or  notice 
(jf  violation  proposes  a  change  in  a 
collective  bargaining  agreement,  the 
collective  bargaining  representative 
would  be  given  notice  of  the  proposed 
change  and  invited  to  participate  in 
conciliation. 

Paragraph  (a).  This  paragraph  would 
have  provided  for  a  show  cause  notice 
in  appropriate  circumstances  if 
deficiencies  revealed  in  the  course  of  a 
review  or  investigation  have  not  been 
resolved  by  some  form  of  an  agreement. 
Paragraph  (b)  would  have  provided  for  a 
show  cause  notice  in  appropriate 
circumstances  where  the  deficiency  is 
not  covered  by  an  "existing"  agreement. 
One  comment  argued  that  as  a  result  of 


the  word  "existing."  paragraph  (a)  is 
voided.  The  contractors  recommended 
iha!  p.irugraph  (b)  be  eliminated. 

Par-igraph  (b).  Several  contractors  and 
two  construction  contractor  associations 
recommended  deletion  of  the  last 
sentence  which  permits  finding  a 
previous  conciliation  agrcemenl 
inadequate. 

Paragraph  (c).  An  association  claimed 
that  the  paragraph  is  vague  as  to  when  a 
notice  of  violation  would  be  used.  An 
association  and  two  educational 
institutions  further  stated  that  15  days 
would  be  insufficient  to  conciliate  and 
respond.  Further,  the  association 
believed  that  a  serious  violation  would 
require  more,  not  less,  time  to  resolve. 

Paragraph  (d).  One  contractor  stated 
that  OFCCP  should  not  get  involved  in 
union-management  disputes  unless  there 
is  an  impasse.  A  union  commented  that 
there  is  not  enough  participation  by 
unions. 

The  rule  adopted  today  follows  the 
concepts  contained  in  the  proposal. 
However,  certain  changes  have  been 
added  to  conform  this  section  to  other 
regulations  and  to  take  into  account 
problems  raised  by  the  comments.  Some 
restructuring  of  this  section  has  been 
made  in  this  process. 

Under  present  regulations  a  show 
cause  notice  is  not  required  in  all 
instances.  Accordingly,  §  60-1.25  has 
been  modified  to  refer  to  situations  in 
which  a  show  cause  notice  is  not 
required  to  be  used.  With  respect  to 
paragraph  (b),  the  intention  was  to  show 
that  in  some  circumstances  a 
notification  other  than  a  show  cause 
notice  must  be  used.  However,  the 
phraseology  was  confusing.  This 
confusion  has  been  eliminated  by  cross 
referencing  other  sections  of  the 
regulations  which  desciibe  the 
situations  when  a  notification  other  than 
a  show  Cause  is  required. 

With  regard  to  the  comments 
concerning  inadequate  remedies  in 
conciliation  agreements  and  concerning 
collective  bargaining,  see  the 
discussions  above  relating  to 
(:i)nipti:'nce  reviews  (§  60-1.20)  and 
unions  participating  in  the  conciliation 
process  (§  60-1.9). 

14.  Section  60-J.26.  1  his  section  would 
consoldiate  the  regulations  dealing  with 
the  contents  of  conciliation  agreements. 
The  major  amendment  proposed  was 
that  conciliation  agreements  would  not 
be  entered  into  after  enforcement 
proceedings  have  been  initiated. 

The  general  tenor  of  the  comments 
received  from  contractors  is  that 
clarification  is  needed  as  to  when  a 
letter  of  commitment  would  be  required. 
Another  comment  stated  that  a 
complaint  is  necessary  for  jurisdiction 


under  section  503.  A  contractor  stated 
that  a  conciliation  agreement  should  be 
accepted  when  signed  rather  than  45 
days  after  receipt  by  the  Director. 

On  the  matter  of  when  a  conciliation 
agreement  would  be  used,  paragraph  (e) 
states  that  a  letter  of  commitment, 
rather  than  a  concilation  agreement,  is 
to  be  used  for  "minor  technical 
deficiencies."  The  OFCCP  manual 
provides  instruction  as  to  when 
conciliation  agreements  as  opposed  to 
letters  of  commitment  should  be  used. 

The  provision  that  a  conciliation 
agreement  will  not  be  entered  into  after 
enforcement  proceedings  have 
commenced  contemplates  that 
subsequent  settlements  normally  will  be 
in  the  form  of  consent  decrees  rather 
than  conciliation  agreements.  It  was  not 
intended  to  suggest  that  settlements 
would  not  be  made  after  enforcement 
proceedings  commence. 

Contractors  recommended  that 
conciliation  agreements  become 
effective  when  signed  by  the  Assistant 
Regional  Administrator  because 
otherwise  they  are  uncertain  whether 
the  conciliation  agreement  has  been 
accepted  by  the  Director.  However,  the 
45-day  review  period  is  considered  to  be 
important  at  least  for  the  immediate 
future  in  order  to  ensure  uniformity  and 
consistency  among  the  regions. 

The  amendment  is  adopted  as 
proposed. 

15.  Section  60-1.27.  Subsection  (a)  of 
this  section  which  presently  is  section 
60-1.25  permits  the  Director  to  assume 
jurisdiction  over  matters  pending  in 
OrCCP.  The  only  substantive  change 
proposed  to  this  section  would  be  to  add 
a  reference  to  sections  402  and  503.  The 
thrust  of  the  comments  was  that  this 
section  was  an  unnecessary  statement 
of  the  obvious  and  recommended  that 
the  section  be  deleted. 

This  section  was  designed  at  a  time 
when  compliance  responsibilities  were 
assigned  to  various  compliance  agencies 
and  was  intended  to  give  OP'CCP  some 
control,  in  appropriate  circumstances, 
over  cases  being  processed  by  the 
former  ccmpliance  agencies  or  which 
would  normally  be  within  the 
jurisdiction  of  a  particular  compliance 
agency.  The  present  regulations, 
however,  do  make  specific  delegations 
in  certain  instances  (see  41  CFR  60- 
1.20(b)).  By  stating  in  the  regulations 
that  the  Director  may  assume 
jurisdiction  over  matters  pending  in 
OFCCP,  a  number  of  process  questions 
will  be  avoided  which  have  arisen  from 
time-to-time  even  after  the  Executive 
Order  program  was  consolidated  into 
the  Department  of  Labor.  Subsection  (b) 
of  this  section  as  adopted  today 
presently  is  contained  in  §  60-1.24(t.)(5) 


^ 


86224       Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations 


what  the  facts  are  and  to  provide  fair 
procedures  in  making  these 
ci:  lerminations. 
20.  Section  60-1.40.  This  section 


1.40  adopt  ,AAPs  which  include  the 
noncraft  positions. 

The  basic  concept  behind  the 
ajigregation  of  contracts  to  reach  the 
S.sn.nnn  vnlnme  is  that  considerati(7n 


Compliance  and  University  of 
California.  Berkeley,  Case  No.  78- 
OFCCP-7. 

It  frequently  is  necessary  to  include 
source  documents  in  the  investigation 
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and  relates  to  the  authority  of  the 
Director  to  reconsider  matters.  See 
discussion  under  §  60-1.24  herein, 

16.  Section  60-1.28.  The  present 
regulation  prohibits  intimidation  oi 
rnterference  because  an  individual 
participates  in  compliance  activities 
[e.g.,  filing  a  complaint,  assisting  in  an 
investigation,  etc.).  The  prohibition 
applies  to  such  participation  under 
Federal  and  state  and  local  law  s.  The 
proposed  amendment  would  transfer 
comparable  provisions  in  the  section  402 
and  503  regulations  to  this  section.  The 
proposed  amendment  also  would  add  a 
new  provision  which  would  protiibit  a 
contractor  from  intimidating  or 
interfering  with  an  individual  because 
he/she  opposed  an  employment  practict 
ttnder  any  Federal  or  state  or  luca!  law 
The  latter  provision  was  added  to  the 
regulations  at  the  request  of  the  EEOC 
in  consultations  with  that  agency  under 
Executive  Order  12067  prior  to 
publication  of  the  December  28.  1979, 
P'oposal. 

Ihe  comments  objected  to  the 
rplVrences  to  state  and  local  laws.  This 
reference,  of  course,  has  been  in  the 
regL.fations  for  a  number  of  years  allis  ^l 
aot  in  the  specific  context  of  ihe  new- 
provisions.  The  objective  of  this  sc  c'io/i 
)i  not,  as  the  comments  suggest,  to 
enforce  a  state  or  local  law  but  to 
proiicrtbe  activities  which  intt  ;fere  with 
M  person's  exercise  of  his/her  rights 
under  a  state  or  local  law.  The 
*aiendment  is  adopted  as  proposed. 

17  Section  60-1.29.  This  section  sets 
forth  in  general  outline  form  the 
procedures  governing  legal  proceedings 
to  e.'^iforce  the  Order  and  sections  402 
L+nd  .503.  The  proposal  would  reorganize 
the  piesent  regulation  and  transfer  it 
frofn  41  CFR  60-1.26  to  41  CFR  60-1,29 
The  major  additions  to  the  section 
woi.'.d  be  paragraphs  (e).  (h)  and  (i).  I'he 
[aMei;  two  paragraphs  relate,  in  part,  to 
iiifj  issue  of  Federal  deposit  and  share 
insD.rti.nce.  and  are  discussed  undei 
§  fi0-1.5{a). 

Paragraph  (e)  would  establish  a 
preUminary  enforcement  procedure 
under  41  CFR  60-30.38.  The  Preliminary 
eriorcenient  proceeding  would  be 
litdizf  d  when:  (1)  The  contractor  is 
engaging  in  unlawful  employment 
practices;  (2)  the  contractor  has  refused 
or  filled  to  develop  or  submit  a  current 
f\.\V;  (3)  the  contractor  has  failed  or 
re-fused  to  supply  requested  records;  (4| 
the  contractor  has  failed  or  refused  to 
permit  access  to  its  premises,  records,  or 
to  its  employees  or  witnesses  for 
interviewing;  or  (5)  the  contractor  has 
pr.gaged  in  intimidation  or  retaliation 

the  comments  expressed  the  view 
ihrtt  "unlawful  employment  practices"  is 
r<!ri  broad  a  standard  upon  which  to 


invoke  a  preliminary  enforcement 
proceeding  suggesting  that  the 
procedure  will  be  abused.  The  prime 
purpose  of  a  preliminary  enforcement 
proceeding  is  to  obtain  resufts  promptly 
in  those  circumstance  where  the  issues 
lend  themselves  to  quick  resolution  and 
where  a  p'^ompt  resolution  is  needed;  for 
example,  when  there  are  impediments  to 
ccT.pletis:g  the  review.  When  such 
impediments  exist,  a  process  should  be 
available  to  resolve  them  promptly.  Like 
the  expedited  hearing  procedure,  the 
preliminaty  enforcement  procedure  is 
not  to  he  used  for  resolution  of  complex 
factual  issues,  including  complex  issues 
of  affected  class  relief. 

The  comments  are  correct  in  stating 
that  "unlawful  employment  practices"  is 
a  btoad  standard  on  which  to  invoke  the 
p^f'iT.-nary  enforcement  procedures. 
Howevr-r,  the  other  standards  are 
specific  and  relatively  well  defined.  It  is 
conceivable  that  practices  could  be 
revealed  i,n  an  investigation  which  are 
no*  conveniently  catalogued  under  one 
of  the  specific  standards  but  which 
nevef?he!ess  could  be  resolved 
prorr'p'Iy.  The  general  standard  would 
p(-'r:T.:t  the  processing  of  such  practices 
under  the  procedure.  At  the  same  time. 
however.  i,t  must  be  acknowledged  that 
the  Cimefranr^es  involved  in  the 
preli.iun-iry  enforcement  procedure 
apply  to  the  Department  as  well  as  to 
the  contractor,  The  timeframes 
thef'selves  will  operate  to  confine  the 
procedure  to  circumstances  which 
actually  are  suitable  for  prompt 
reso'u'.tion.  In  addition,  the  w'ord 
"unlawful  ■  has  been  deleted  and  the 
phr:.se    'which  violate  its  contractual 
obligations,"  has  been  added  to  further 
define  "tmployment  practices." 

Seciicm  60-1.29  is  adopted  as 
proposed  vvifh  the  modifications 
disrv.ssed  here  and  elsewhere  in  this 
pre.i'T^ble. 

18.  Scctiov  60-130.  The  present 
teg  ilitc-ion  states  that  no  contractor  will 
be  debarred  v.ithcut  being  afforded  an 
opportLinity  for  a  hearing.  A  similar 
requirement  Is  contained  in  the  section 
402  and  503  regulations.  The  proposal 
would  consolidate  the  requirements  for 
each  piogram  into  this  section.  In 
addition,  the  proposal  would  add  the 
requirf  ment  that  prime  contractors 
(.voald  be  notified  when  contractors  arc 
ine!ic;ible  for  subcontracts. 

A  small  number  of  comments  were 
recfc'ved  on  the  proposal  which  focused 
on  the  notification  of  prime  contractors 
requirement.  The  comments  objected  to 
the  not:fication  requirement,  but  also 
sugges''f  d  that  if  there  were  to  be 
notification  of  debarments,  fair  play 
dictated  that  comparable  notification  be 
provided  when  reinstatement  is  ordered 


The  amendment  is  adopted  as  proposed. 
In  addition,  a  requirement  has  been 
added  to  §  60-1,31  that  notification  be 
prov  ided  to  prime  contractors  when 
rtK^statement  of  a  debarred  contractor 
is  ordered. 

19.  Si'Ctiuit  bO-1.31.  This  section  and 
con.parable  sections  in  Parts  60-250  and 
60-r41  presently  provide  that  a  debarred 
contractor  niay  petition  for 
reir.rtatcnunt  in  a  letter  to  the  Director, 
and  that  the  burden  will  be  on  the 
contractor  to  show  that  it  has 
estiiblished  and  will  carry  out  policies 
and  practices  in  compliance  with  the 
Order  section  402  and  section  503.  as 
appropriate. 

The  proposal  would  establish  a  single 
reinstatement  procedure  for  each  of  the 
OFCCP  programs.  The  contractor  would 
have  the  burden  to  demonstrate  that  it  is 
entitled  to  reinstatement.  The  Director 
could  require  a  compliance  review 
before  reinstating  the  contractor  or 
remind  the  matter  to  the  Administrative 
Law  fudge  before  making  a  final 
determi.iation  on  the  petition  for 
reinstatement.  Also,  any  party  or  person 
who  participated  in  the  debarment 
proceeding  would  have  a  right  to 
participate  in  the  reinstatement 
procedure 

A  relatively  small  number  of 
comments  were  received  on  this 
proposed  amendment.  The  thrust  of  the 
con^Tients  was  that  a  petition  for 
reinstatement  should  be  granted 
pior".pt!y.  and  that  reinstatement  should 
not  be  impeded  by  complex  procedures. 

The  amendment  is  adopted.  However, 
a  requirement  has  been  added  that  the 
petition  for  reinstatement  be  served  on 
the  parties  to  the  original  debarment 
proceeding.  If  parties  to  the  proceeding 
die  going  to  be  able  to  participate 
meaningfully  in  the  reinstatement 
procedure  as  they  will  have  a  right  to  do 
under  41  CFR  6a^l.31(e).  a  copy  of  the 
petition  is  necessary. 

in  addition,  clarifications  have  been 
made  on  final  rulemaking  with  regard  to 
procedures  to  be  followed  when  the 
Director  remands  a  matter  subsequent 
to  a  petition  for  reinstatement. 

The  procedures  which  have  been 
added  are  based  on  experience  with 
petitions  for  reinstatement  and  the  need 
for  a  process  to  gather  facts  so  that  the 
Departm.ent  may  determine  whether  the 
contractor  will  implement  and  carry  out 
employment  practices  and  policies 
which  are  in  compliance  with  the  Order 
and  sections  402  and  503,  as 
appropriate.  In  some  instances,  a 
compliance  rev  iew  may  be  necessary  to 
make  that  determination  and  in  others  a 
hearing  before  the  Administrative  Law 
judge  may  be  appropriate.  In  either 
situation,  the  objective  is  to  determine 
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25,  Section  60-2.2.  This  section 
provided  for  contractor  "pass  overs."  in 
certain  instances,  without  a  hearing, 
based  on  a  finding  of  nonresponsibility. 
It  also  provided  for  determinations  of 


requirement  that  the  confidentiality  of 
data  be  maintained  prior  to 
determination  of  relevancy  also  has 
been  retained.  As  mention^  earlier  in 
this  preamble.  Part  60-40,  pertaining  to 


6P.V  has  played  no  role  in  the  setting  of 
icvels  of  pay.  "The  portion  emphasized 
is  the  proposed  amendment. 

The  contractor  comments  stated  that 
the  proposal  was  an  attempt  to  assert 


"^ 
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what  the  facts  are  and  to  provide  f.iir 
procedures  in  making  these 
c!;  terminations. 

20.  Section  60-1.40.  This  section 
presently  establishes  the  dollar  volume 
and  employee  thresholds  for  requiring 
written  affirmative  action  programs 
under  the  Executive  Order.  The  proposal 
would  add  two  new  requirements  to  this 
section.  Contractors  with  50  or  nore 
em.ployees  would  be  required  to 
aggregate  their  contracts  and  woij'  1  be 
subject  to  the  written  AAP  requirement 
if  the  total  dollar  value  of  the  contracts 
is  350,000  or  more.  Also,  a  construction 
conti actor  with  50  noncrafi  emplo\  ees 
and  a  S.'iO.OOO  or  more  contract  or 
contiacts  totaling  850,000  or  more  would 
be  required  to  develop  and  imple  "enl  a 
written  AAP. 

The  majority  of  the  comments 
expressed  objection  either  to  the 
aggregation  of  the  dollar  value  of 
contracts  or  t,}  the  e^vpHnsion  of  §  60- 
1,40  to  encompass  the  noncraft 
workforce  of  construction  conlr-ictors. 

Some  technical  language 
modifications  in  the  proposal  hisve  been 
m.ade.  Also  paragraph  (bj  of  the  seciion 
has  been  amended  to  clarify  that  when  a 
contractor  becomes  siibject  to  §  60-1.40. 
it  must  develop  and  irr.jle.nent  a  written 
A.-\P  at  each  of  its  esldblishme.ils 
within  120  days  from  the  date  it  is  fiist 
covered.  With  these  changes,  the 
proposed  amendment  has  been  adopted. 

A  loophole  always  has  existed  under 
the  Executive  Order  program's  written 
AAP  requirements  with  regard  to 
n(^ncraft  em.ployees  of  construction 
contractors  who  are  not  included  in  the 
construction  affirmative  action  plans. 
Section  60-1.40  does  no!  expressly 
exclude  construction  contrac'ors  in 
irii 'losing  the  written  .'\AP  rcquirciner.l. 
However.  §  60-2.1  ot  Revised  Oidi-r  4. 
which  provides  tl.e  guidelines  for 
tif'veloping  an  AAP,  specifically  limits 
\b'i  application  of  Ri'vi^.-^J  0!•d^u  4  to 
no.aconstruclion  coiiinictors.  BiM,.'i_;se  oi 
till'  inconsistencies  in  the  language  of 
the  two  see  tions.  no  concerted  effort  has 
eviT  been  nMile  to  require  constiuction 
contractors  to  dt". elop  A.\r>s  for  their 
nnnL'hft  employees.  The  noncr.ift 
employees  include  categories  such  as 
I'slimators.  project  managers,  fini'-prnal 
personnel,  clerks,  secret.iries  and 
typists.  Some  nonconstruiMion 
contractors  also  em;;)!(>y  the  same  types 
of  employees  and  are  required  to 
include  such  job  categories  in  Ih'-ir 
A.\Ps.  There  is  no  reasonable  basis  for 
allowing  the  loophole  to  continue  to 
exist  with  regard  to  noncraft  eir.p!j\ees 
of  construction  contractors,  and  the  final 
rule  adopted  today  requires  that 
construction  contractors  subject  ti)  S  liO- 


1.40  adopt  AAPs  which  include  the 
noncraft  positions. 

The  basic  concept  behind  the 
aggregation  of  contracts  to  reach  the 
S.=i0.000  volume  is  that  consideration 
should  be  given  to  the  total  amount  of 
Government  business  the  contractor  has 
in  addition  to  the  size  of  a  particular 
contract. 

21.  Section  60-1.43.  This  section 
presently  requires  access  to  the 
contractor's  records  for  inspection  and 
copying.  Com.parable  provisions  are 
contained  in  the  sections  402  and  503 
regulations.  The  proposal  would  amend 
the  regulations  by  incorporating  the 
sections  402  and  503  requirer-'enls  into 
l!;is  section.  The  propo-,-^1  ^\t^■  would 
include  the  present  practice  of 
interviewing  employee^  as  part  of  the 
compliance  review  and  would  add 
computer  tapes  and  pnnt-outs  to  Ifie  list 
of  specific  types  of  data  contractors 
v.ould  be  required  to  produce  in  the 
investigation  or  compliance  re,  iew. 

The  comments  basically  were 
concerned  about  data  gathered  in  the 
in\-estiga'ion,  taken  off-sile  and 
subsequendy  disclosed  pursuant  to  a 
lequest  under  the  Freedom  of 
Information  Act.  Some  comments  also 
were  opposed  to  allowing  employee 
interviews. 

The  issues  raised  by  the  propos.i!  n'.nh 
the  comments  go  to  the  ability  of  the 
Government  to  conduct  its  investigaiion. 
If  the  datfl  are  not  needed  f^r  ihe 
investigation  it  should  not  be  gathered 
in  Ihe  inve.stigation  and  procfdijres  are 
incorporated  into  the  re^^uletions  to 
alloiV  contractors  to  obtain  rur.ngs  w-'th 
regard  to  data  they  believe  are  not 
relevant  to  the  investigatii/n.  See  e  g.,  41 
CFR  60-2.4.  If  they  are  needed,  on  the 
other  hand,  obtaining  copies  and  making 
Ihein  part  of  the  investigation  file  should 
not  depend  upon  whether  the  Freedom 
of  Info.'-mation  Act  may  require 
discbsuie  if  a  request  is  leceiv'^d. 
Indeed,  the  provision  that  information 
obtained  under  this  section  will  \v.  used 
only  in  connection  with  the  Order  and 
the  Civil  Rights  Act  of  1964  was  not 
included  in  the  proposal  hi:l  is  being 
deleted  from  this  ser.tion  by  the 
regulation  adopted  today  because,  ir.tur 
c/ia.  a  representation  that  the  use  of  the 
inf.jimation  will  be  so  limiiied  may 
conilict  with  the  Freedom  of  InformatKjn 
Ac\.  Xevertheless.  the  Department  of 
Labor  is  sensitive  to  contractor  (  oncerns 
regarding  the  possible  confidentiality  of 
d  »ta  gathered  in  compliance  reviews 
and  has  taken  steps  to  ensure  that 
confidential  data  is  not  ro';tine!y 
released.  See  eg.,  the  Decision  ii"d 
Adininisirative  Order  of  the  Secrela'j  of 
Labor  //?  tfie  inatter  of  U.S.  Department 
(if  Labor.  Office  of  Federal  Contract 


Compliance  and  University  of 
California.  Berkeley,  Case  No.  7S- 
OFCCP-7. 

It  frequently  is  necessary  to  include 
source  documents  in  the  investigation 
iile  because  of  the  need  for  review  by 
supervisory  and  other  personnel,  such 
as  lawyers,  in  the  event  enforcement 
procedures  are  required. 

Interviews  of  employees  also  are 
critical  to  the  investigation  process,  and 
it  is  more  convenient  and  saves  time 
iind  money  for  interviews  to  be 
conducted  at  the  time  of  the  on-site 
review.  This  is  standard  operating 
procedure  in  law  enforcement  prograi'iv. 
.'Accordingly,  the  amendment  is  adopled 
as  proposed  and  with  the  deletion 
mentioned  above. 

22.  Sections  60-1.44.  60-1.45.  60-1.46 
(.■nd  60-1.47.  These  sections  relate  to 
rulings  and  interpretations:  adaptation 
of  language  in  the  equal  opportunity 
clause  in  the  Order  and  the  affirmative 
jicticm  clauses  of  sections  402  and  503; 
incorporation  by  reference;  and 
incorporation  by  operation  of  law 
respectively.  The  proposal  would  simr'y 
provide  fur  a  single  regulation, 
applicable  to  each  program,  on  each 
issue,  and  would  delete  the 
corresponding  sections  in  Parts  60-250 
and  00-741.  See  discussion  of  §  60-1.4, 
These  sections  are  adopted  as  proposed, 

23.  Section  60-1.48.  This  section 
presently  appears  at  §  50-1.24(c]!4).  The 
pre.^ent  regulation  allocs  a  cor'r'-ictor  to 
comply  with  the  dem.^nds  of  OFCCP  aBtJ 
rl.'Ci:  request  a  hearing.  The  proposri! 
'pqursted  comments  as  to  vvh.ether  r\ 
should  be  deleted  or  retained.  The 
comments  supported  retaining  the 
rt.giilalion.  However,  because  of  l!\e 
w.-iy  the  regulations  have  been 
reoigunized,  it  no  longer  fits  propcrh'  in 

Jl  60-1.24  and  has  been  trensferred  tn 
§  60-1.43.  In  addition,  a  provision  has 
b^en  added  to  reflect  the  practice  under 
this  provision  that  hearings  normally 
v.ir;  be  on  the  record  hiTore  the  Diiecfor. 

24.  Section  60-2.1.  This  sectivin  sets 
forth  the  purpose  and  scope  of  Revised 
Order  4  (Part  60-2].  The  purpose  of  the 
•proposed  .-.m.tjndment  was  to  conform 

s  f'0-2.1  to  the  amendment  p'-opos^jd  lo 
S  60-1.40  regarding  accumulati'm  of 
contr.u.ts  for  the  purpose  of  meeting  the 
S.5n,000  contract  volume  requirement  for 
u.ill(>n  AAPs,  tlie  proposed 
amendm.en'.s  regarding  Fed'r'rt'i  d;,'posil 
or  share  insurance  and  the  obligation  of 
construction  contractcjrs  to  de\e!jp 
w  ritten  AAPs  for  their  noncr-aft 
employees.  The  amendm.ent  is  adi. ;  ted 
as  proposed.  See  the  discussion  herein 
of  §  60-1. 5{a)  for  a  treatment  of  the 
deposit  or  share  insurance  issue  and 
§  60-1.40  for  a  treatment  of  the 
accumulation  of  contracts  issue. 
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25.  Section  60-2.2.  This  section 
provided  for  contractor  "pass  overs,"  in 
certain  instances,  without  a  hearing, 
based  on  a  finding  of  nonresponsibility. 
It  also  provided  for  determinations  of 
substantial  issues  of  law  or  fact  with 
regard  to  the  contractor's  responsibility 
A  determination  that  the  contractor's 
responsibility  raised  substantial  issues 
of  law  or  fact  had  the  effect  of  clearing 
the  contractor  for  award  pending  a 
hearing  on  the  issue.  The  proposal 
would  delete  these  procedures  thereby 
making  the  opportunity  for  a  hearing  a 
requirement  before  a  responsive  bidder 
could  be  denied  a  contract. 

The  comments  were  largely  favorable 
to  this  proposal  and  the  amendment  is 
adopted  as  proposed  with  a  few 
clarifying  modifications. 

26.  Section  60-2.3.  The  proposal  would 
add  a  new  section  providing  procedures 
for  submitting  the  AAP  and  support 
data.  Most  of  the  procedures  contained 
in  the  section  previously  appeared  in 
Part  60-60.  A  new  time  frame  of  15  days, 
in  lieu  of  the  30  days  in  the  present 
regulations,  would  be  established  for 
submitting  the  AAP  and  support  data. 

Most  of  the  comments  on  this  section 
were  received  from  contractors  and 
contractor  associations,  and  these 
comments  primarily  focused  on  ist-ues  of 
confidentiality  of  data  and  the  15-day 
time  frame.  The  confidentiality  and 
disclosure  of  data  issue  already  has 
been  treated  to  some  degree  in  the 
discussion  on  §  60-1.7  and  §  60-1.43, 
and  is  further  treated  in  §  6U-2.4.  With 
fpgaid  to  the  15-day  time  frame,  there 
are  strong  indications  that  the  current 
30-ddy  period  is  being  used  routinely  to 
if^quire  that  the  .-\AP  be  updated  on  an 
annual  basis  and  the  30-day  time  frame 
ui'.s  not  designed  to  allow  time  for  the 
dnnual  update.  The  15  days  should  be 
fidequate  for  the  ministerial  function  of 
iurvva.'-ding  the  AAP  and  also  shoi  !d 
provide  an  incentive  for  contractors  to 
ispdate  the  AAP  in  a  timely  fashion 
rather  than  to  wait  for  a  request  for  the 
AAP  before  beginning  that  process. 
Moreover,  it  is  essential  that  the  .'\.'\P  be 
Ljirent  in  the  event  that  a  preaward 
re\it:w  of  the  contractor  is  conducteri, 
iKul,  more  importantly,  to  ensure  its 
i.Ttplemenlation. 

Ihe  section  is  adopted  as  pro|i<.he(l 
yvith  a  few  cla.ifying  modificfitirins, 

26-.-\.  Section  bn-Z4.  T^iis  senior,  was 
not  proposed.  However,  because  of  the 
numlier  of  concerns  raised  by 
i:!)nir;'.ctors  regarding  the  coii'iiler'tidity 
of  di.'a  gathered  in  compliance  rev  lews. 
.'I  is  ^ectirm  hi",  ''p'cn  a(!d,"'i.  This 
srction  continues  the  procedure 
presently  contained  in  41  CFR  60-f)0  4 
■:or  coding  data  anci  making 
(1,  ;j  rniinations  of  rclcv.-.ncv  of  t\,iUi.  Tiie 


requirement  that  the  confidentiality  of 
data  be  maintained  prior  to 
determination  of  relevancy  also  has 
been  retained.  As  mention^  earlier  in 
this  preamble.  Part  60-40,  pertaining  to 
disclosure  of  documents,  presently  is 
being  revised. 

26-B.  Part  60-4.  Amendments  to  the 
construction  regulations  were  published 
in  the  Federal  Register  on  October  3, 
1980.  Part  60-4  is  republished  today 
incorporating  those  amendments.  In 
addition,  conforming  changes  have  been 
made  to  Part  60-4  to  reflect  other 
changes  in  Part  60-1,  See.  e.g.,  §  60-4.7. 

27.  Section  60-20.2.  Only  minor 
language  changes  were  proposed  for  this 
section.  .\'o  comments  were  received  on 
§  60-20. 2  and  it  is  adopted  as  proposed. 

27-A.  Section  60-2.3.  No  amendment 
to  this  section  was  proposed  in  the 
December  28. 1979,  notice.  Previously, 
however,  an  amendment  to  this  section 
had  been  proposed  and  that  proposal  is 
still  under  consideration.  On  final 
rulem.aking,  paragraph  (c)  has  been 
amended  to  reflect  the  dictates  of  the 
Saprem.e  Court's  opinion  in  Los  Angeles 
Department  of  Water  and  Power  v. 
Manhart.  435  U.S.  702  (1978),  regarding 
the  equal  benefits,  equal  contributions 
risle.  In  addition,  a  subparagraph  (ii)  has 
been  reserved  to  indicate  an  additional 
am.endment  to  the  fringe  benefit 
regulation. 

28.  Section  60-20.4.  As  proposed,  the 
section  would  read:  "Where  they  exist, 
seniority  lines  and  lists  must  not  be 
based  upon  sex.  Where  such  a 
separation  has  existed,  the  contractor 
must  elim.inate  this  distinction  and 
provide  appropriate  relief  "The  portion 
e.T.phas'zed  is  the  proposed  amendment. 

The  com.ments  focused  upon  the 
restrospective  aspects  of  the  proposed 
amendments  and  argued  that  the 
Executive  Order  was  limited  to 
prospective  relief.  The  Department  of 
Labor  has  required  retroactive  relief 
under  the  contract  compliance  program 
since  at  least  1961  and  has  outlined  its 
position  on  the  issue  in  the  Federal 
Register  and  other  publications.  See. 
eg.,  41  FR  7700.0.  The  section  is  adopted 
as  proposed. 

29.  Section  60-20.5.  As  proposed,  §  60- 
20, 5(a)  would  read:  "The  contractor's 
wage  schedules  must  not  be  related  to 
or  biased  on  the  sex  of  the  employees. 

"While  the  more  obvious  cases  of 
d'scrimination  exist  where  employees  of 
different  sexes  are  paid  different  wages 
on  julis  which  requirr^  substantially 
equril  skill,  effort  and  responsibility  and 
are  perfoiiiiC'!  i;;.  jer  sim.ilar  working 
(onditiins,  compensation  practices  iic'/r 
u  t-pect  to  ai'v  job  where  males  or 
females  are  substarlially  underutilized 
u  ///  be  keratinized  closelv  to  ossh't  that 


sex  has  played  no  role  in  the  setting  of 
levels  of  pay."  The  portion  emphasized 
is  the  proposed  amendment. 

The  contractor  comments  stated  that 
the  proposal  was  an  attempt  to  assert 
jurisdiction  over  the  comparable  worth 
issue,  some  stating  that  the  proposal 
was  a  violation  of  the  Equal  Pay  Act 
and  Title  VII  of  the  Civil  Rights" Act.  All 
contractor  groups  were  opposed  to  the 
proposal.  The  Congress,  courts,  and 
EEOC  were  variously  thought  to  be  the 
proper  authorities  to  promulgate  this 
doctrine.  Other  comments  suggested 
that  OFCCP  should  defer  its  regulations 
on  this  issue  until  it  has  been  accepted 
by  the  courts.  Women's  groups  viewed 
the  proposal  as  an  attempt  to  clarify 
Executive  Order  jurisdiction  over  the 
comparable  worth  issue  and  approved 
of  the  proposal. 

The  Executive  Order  prohibits 
discrimination  based  on  sex.  The 
prohibition  is  broad  and  does  not 
depend  upon  characterizations  such  as 
comparable  worth.  OFCCP  has 
conducted  investigations  which  involve 
the  wage  discrim.ination  issue.  The 
Department  also  is  involved  presently  in 
litigation  where  wage  discrimination  is 
an  issue.  The  proposed  amendment 
sim.ply  codifies  policies  and  practices 
the  Department  already  is  following. 

30.  Section  60-20.6.  The  proposed 
amendment  would  not  make  substantive 
changes.  Rather  the  paragraphs  have 
been  rearranged  and  small  language 
changes  have  been  made  on  final 
rulemaking.  This  section  is  adopted. 

31.  Section  60-20.7.  The  proposed 
amendment  would  add  a  new  section  to 
incorporate  some  of  the  features  of  the 
Pregnancy  Discrim.ination  Act  of  1978. 

.\  total  of  nine  comments  were 
receiv  ed  on  this  proposal.  The  Women's 
groups  were  generally  supportive  of  this 
charge  but  objected  to  the  exclusion  of 
abortion  from,  coverage. 

Some  very  detailed  comments  from 
contractor  groups  stated  that  the 
proposal  goes  beyond  the  Pregancy 
Discrimination  Act. 

.■\s  pr.'^iposed,  this  section  essentially 
would  have  adopted  EEOC's  Guidelines 
(29  CFR  1604.10]  on  the  subject,  which 
im.plement  the  Pregnancy  Discrimination 
Act  (PDA)  (see  44  FR  23804.  April  20. 
1979).  The  PDA  provides,  inter  alia,  that 
the  prohibition  against  sex 
discrimination  contained  in  Section  701 
of  the  Civil  Rights  Act  of  1964.  as 
amended,  includes  discrimination 
■  l)et:aiise  of  or  on  the  basis  of 
pregniicry,  childbirth,  or  related  medical 
conditions."  However,  under  the  PDA 
am  employer  is  not  required  to  provide 
health  insurance  benefits  for  abortion, 
"except  where  the  life  of  the  mother 
would  be  endangered  if  the  fetus  were 
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ciirried  to  term,  or  e.xcopt  where  modical 
complications  have  arispr  from  an 
aborlion.'  Althousih  OFCCP  bcliincs 
that  the  PDA,  including  the  abortion 
exemption,  applies  only  to  the  Civil 
Rights  Act  and  not  to  the  Executive 
Order  program,  the  rule  adopted  today 
follows  the  EEOC's  Guidelines  and  the 
PDA,  including  the  provision  relating  to 
benefits  for  abortion.  In  addition,  ihe 
present  regulations  require  a  reasonable 
period  of  time  away  from  work  lor 
childbearing  purposes  and  reinstatement 
after  a  reasonable  period  of  time  to  a 
similar  job  without  loss  of  service 
credits.  In  adopting  the  EEOC 
Guidelines,  the  final  rule  eliminates  the 
present  regulation.  However,  as  with 
abortion,  OFCCP  believes  that  the  PDA 
applies  only  to  the  Civil  Rights  Act  and 
does  not  require  the  change  in  the 
Executive  Order  regulations. 

32.  Section  60-20.8.  This  is  a  new 
proposal  designed  to  protect  employees 
from  the  sexual  advances  of  persons 
who  are  in  a  position  to  affect  their 
employment  opportunities  as  well  as  to 
prohibit  employment  decisions  based 
upon  sexual  favors. 

Twenty-eight  comments  were 
received  on  this  section  from  female 
groups  and  contractor  groups. 

Female  groups  were  supportive  of  the 
proposed  amendment  as  a  recognition  of 
a  very  serious  problem  in  the  workplace. 
The  female  groups  thought  the 
regulation  did  not  go  far  enough  and 
should  specifically  make  reference  to 
harassment  by  coworkers,  clients  and 
customers  and  that  a  specific  reference 
on  the  subject  should  be  required  in  a 
contractor's  policy  statement. 

Contractors  primarily  were  opposed 
to  the  language  that  liability  attaches  if 
Ihe  contractor  "knows  or  should  have 
known"  of  the  prohibited  activities. 
Questions  were  also  raised  as  to  the 
meaning  of  "official  authority. '  Some 
thought  that  OFCCP  should  not  get  into 
this  area  at  all.  Finally,  it  was  suggested 
that  the  standards  enunciated  in  some 
court  cases  should  be  used. 

The  rule  adopted  today  has  bct-n 
redrafted  and  is  consistent  with  EEOC  s 
Guidelines  on  the  subject.  A  contractor 
is  liable  under  the  rule  adopted  lod.iy 
for  the  acts  of  its  officials,  managers  and 
supervisors  when  thov  engage  in  sexual 
advances  or  favors  regardless  of 
whether  their  specific  acts  wirat 
authorized  by  the  conlractor  and 
whether  the  constractor  knew  or  should 
iiave  known  of  their  occurence. 
Althought  the  rule  adopted  today  also 
refers  to  the  liability  of  the  conti actor 
for  the  acts  of  a  contradofs  custonitrs 
and  clients  as  do  the  EEOC  Guidelines. 
The  ru'e  adopted  today  also  hoids  a 
conlrai.i.T  responsible  for  the  sexual 


advances  and  favors  of  nonsupervisory 
employees,  if  the  contractor  or  its  agents 
or  supervisory  employees  should  have 
known  of  the  conduct.  This  element  was 
not  contained  in  the  proposal  but  is 
alieady  an  Executive  Order  violation, 

33.  St'ction  60-30.1.  The  rule  adopted 
today  simply  adds  references  to  sections 
402  and  503  to  reflect  thai  the  rules  of 
practice  also  govern  hearings  before 
Administrative  Law  Judges  under  these 
two  programs. 

34.  Section  60-30.3.  The  rule  aJopted 
today  excludes  intermediate  Saturdays. 
Sundays  and  legal  holidays  observed  by 
the  Federal  Government  when  the  time 
for  responding  to  a  matter  is  less  than 
seven  days. 

35.  Section  60-30.4.  .\o  substantive 
changes  have  been  made  from  the 
existing  regulations. 

36.  Section  60-30.5.  The  amendment 
adopted  today  emphasizes  thai  notice 
rather  than  fact  pleading  obtains  under 
Ihe  rules  of  practice.  However,  fact 
pleading  is  required  for  preliminary 
enforcement  proceedings  under  §  60- 
30.38.  Also,  the  requirement  that  an 
amended  answer  be  responded  to  has 
been  deleted. 

37.  Section  60-30.T.  Br  cause 
contractors  have  a  right  to  an 
opportunity  for  a  hearing  initiated  by  an 
administrative  complaint  Ihe 
requirement  that  the  Administrative 
Law  Judge  respond  to  the  request  for  n 
hearing  has  been  deleti.d  in  the  rule 
adopted  today.  Also  a  requirement  has 
been  added  that  the  Administrative  Law 
Judge  conduct  a  final  pretrial 
conference. 

38.  Section  60-30.8.  The  rule  adopted 
today  amends  §  60-30.8ib)  to  require 
every  reasonable  effort  by  the 
Administrative  Law  Judge  to  dispcse  of 
ail  outstanding  notions  prior  to  the 
hearing.  A  new  paragraph  (c)  has  been 
added  requiring  counsel  io  at'empi 
resolution  of  discovery  issues  pr'or  to 
filing  motions  to  compel  discovery. 

.39.  Section  60-30.9.  This  section  is 
anionded  by  deleting  the  ^^eferences  to 
filing  times  in  order  to  cor.forr.i  the 
timeframes  to  the  changes  adopted 
today  at  41  CFR  60-.30.1_'ic!(3).  Finally. 
§  60-309  is  amended  to  require  that 
d'scovery  documents  bt  filed  with  the 
Administrative  Law  Judge. 

40.  Section  60-30-}  1.  Subsecton  (c)  of 
this  section  is  adopted  to  bring  the  rules 
for  objecting  to  questions  at  depositions 
more  closely  into  conformity  with  the 
Fi'deral  Rules  of  Civi!  Procedure. 

41.  Section  60-30.12.  This  section  is 
amended  by  adding  a  new  paragraph  (c) 
which  cont.iins  mandatory  req  ;irements 
for  a  final  prehearing  con^'erence  and  the 
exchange  of  v\  itness  lists  and  hearing 
exhibits  by  the  parties.  In  addition,  it 


provides  for  concluding  discovery  at 
least  30  days  prior  to  the  hearing  or  .il 
such  other  times  as  ordered  by  the 
Administrative  Law  Judge. 

42.  Section  60-30.15.  This  section  is 
amended  to  add  to  the  Administrative 
Law  Judge's  powers  the  authority  (li)  to 
invoke  a  presumption  thai  answers  o? 
actions  ordered,  if  made,  would  be 
unfavorable  or  adverse  to  the  parly 
ordered  to  answer  or  act  and  (2)  to  issue 
interlocutory  decisions  pursuant  to  the 
preliminary  enforcement  proceedings 
under  41  CFR  60-30.38. 

43.  Section  60-30.18.  This  section  is 
amended  by  placing  limitations  on  thh 
introduction  of  deposition  testimony 
into  evidence  in  lieu  of  testimony  given 
at  the  hearing, 

44.  Section  60-30.19.  This  section  is 
amended  by  adding  a  new  requirement 
at  the  end  of  paragraph  (c)  to  the  effec) 
that  an  "offer  of  proor'  made  during  a 
hearing  contain  a  specific  statement 
regarding  the  significance  of  the 
excluded  evidence. 

45.  Section  60-30.30.  This  section  hiss- 
been  amended  to  provide  for  final 
Administrative  Orders  by  the  Under 
Secretary  of  Labor  in  the  absence  of  tht- 
Secretary  or  when  the  Secretary 
disqualifies  himself/herself  for  some 
reason.  It  also  mandates  compliance 
with  the  consultation  requirements  of 
Section  209{a)l5)  of  Executive  Order 
11246  before  an  order  terminating, 
suspending,  or  cancelling  contracts 
becomes  effective. 

46.  Section  60-30.38.  The  amendme;.! 
adopted  today  adds  a  new  secticn 
containing  a  new  preliminary 
enforcement  procedure.  The  preIiR'.i.''j.-;>y 
enforcement  procedure  already  has 
been  treated  in  the  discussion  of  §  60'- 
1.29.  However,  when  the  procedu.'-e  n;:-: 
proposed,  the  preamble  st.jted  thai  tit 
preliminary  enforcement  procedure 
would  replace  the  expedited  hearing 
procedure  adopted  on  December  28 
1979.  Upon  reflection,  the  two  types  o5 
hearings  serve  different  purposes  a.r-d  a 
decision  has  been  made  to  retain  both. 
However,  some  timeframes  have  beesi 
changed  in  the  expedited  hearing 
procedure. 

47.  Section  60-30.1.  The  proposal 
slated  that  OFCCP  would  defer  ar-y 
amendments  on  religious 
accommodation  until  the  EEOC 
Guidelines  on  the  same  subject  are 
made  final.  EEOC  has  published  fmai 
Guidelines  which  are  being  reviewed  by 
the  Department  of  Labor  to  determine 
whether  they  may  be  adopted  as  a  una] 
rule  without  the  necessity  to  publish 
them  as  a  proposal. 

With  regard  to  §  60-50.1(h),  the  two 
comments  which  were  rece  v"d  on  Ihe 
proposed  amendment  raised  no 


objection  to  it,  and  it  is  adopted  as 
proposed.  In  addition,  some  editorial 
changes  such  as  substituting  thf;  word 
"contractor"  for  the  word  "employer" 
have  been  m.ade  throughout  Part  60-.W 

48.  Port  60-60.  The  proposal  would 
delete  this  part  from  the  regulations 
However,  as  already  discussed  heroin, 
so.aie  of  the  sections  in  Part  60-(>0  which 
are  regulatory  in  nature  have  been 
transferred  to  Parts  60-1  and  60-2.  .Must 
of  Part  60-60  is  properly  characterized 
as  internal  operating  procedure",.  Such 
procedures  should  be  in  the  OFCCP 
contract  compliance  manual  rath.ci  th.an 
in  the  regulations.  The  comments  on  this 
p.'irt  focused  primarily  on  the  provisions 
in  §  60-60.4  which  provide  some  degree 
of  confidentiality  with  regard  to  data 
furnished  to  OFCCP  by  contractors,  'i'he 
key  elements  of  §  60-60.4  have  bei.'n 
adopted  in  a  new  §  60-2.4  in  response  to 
some  of  the  concerns  raised  by 
contractors.  A.ccordingly,  Pa  it  OO-fiO  i.s 
deleted. 

49.  Parti,  60-230  and 60-741.  The  basic 
changes  in  these  parts  adopted  today 
were  made  to  conform  these  tuo  parts 
to  the  general  consolidation  of  a  nunibci 
of  regulations  relating  to  sections  402 
and  503  into  Part  60-1.  Consequently,  a 
niinibor  of  sections  have  been 
transferred  from  Parts  60-250  and  60-741 
and  the  remaining  sections  have  been 
renumbered. 

The  regulations  adopted  today  impose 
new  reporting  and  recordkeeping 
requirements.  These  new  requirements 
have  not  been  cleared  by  the  Office  of 
Management  and  Budget  under  Ihe 
Federal  Reports  Act,  however.  The 
Office  of  Federal  Contract  Compliance 
Programs  is  in  the  process  of  preparing 
the  necessary  clearances  requiied  und(!r 
the  Federal  Reports  Ac!  for  all  its 
rec:ordkeeping  and  reporting 
requirements.  Accordingly,  the  new- 
reporting  and  recordkeeping 
rec|uiren!ents  adopted  in  the  regulations 
published  today  w'ill  be  held  in 
abeyance  until  O.MB  has  granted  the 
necessary  clearances  under  the  Fedeiai 
Reports  Act.  This  means  that 
contractors  will  not  be  required  to  keep 
records  or  report  on  items  which  e.re 
adopted  for  the  first  lime  today. 

After  the  new  recordkeeping  and 
reporting  requirements  have  been 
cleared  by  OMB,  appropriate  notice  of 
the  effective  dates  of  the  new  reporting 
and  recordkeeping  requirements  will  be 
published  in  the  Federal  Register.  The 
new  reporting  and  recordkeeping 
requirements  which  will  be  held  in 
abeyance  include  those  which  increase 
and  decrease  recordkeeping  and 
reporting  requirements. 


The  new  recordkeeping  and  reporting 
requirements  which  will  be  held  in 
abeyance  are: 

1.  Section  60-1.7  (a).  This  section 
presently  .""equires  contractors  with  50 
employees  and  a  contract  of  at  least 
SoO.OOO  to  file  the  EEO-1  report.  The 
new  requirements  would  expand  this 
reporting  requirement  to  include 
contractors  which  have  50  employees 
and  contracts  which  total  550,000  in  a 
12-rnonth  period.  The  new  requirement 
is  held  in  abeyance  until  OMB  c'earance 
and  further  notice  in  the  Federal 
Register. 

(b)  The  present  regulations  also 
reqi:ire  construction  contractors 
performing  work  at  the  site  of 
ccmstruction  to  file  the  EEO-1  report  if 
they  have  50  employees  and  a  contract 
of  at  least  S50,000.  The  regulations 
adopted  today  would  delete  this 
iec]uiremer,i  'ind  such  contractors  wovdd 
file  only  the  CC-257.  However,  until  the 
deletion  of  this  requirement  is  cleared 
by  OMB  suc:h  contractors  must  continue 
to  report. 

2.  Sect'on  00-1.8.  This  section 
presently  requires  contractors  to 
m<iintain  nonsegregated  facilities  and  to 
so  certify  "in  the  form  approved  by  the 
Director"  of  OFCCP.  The  quoted 
la.'iguage  makes  the  certification  subject 
to  the  Federal  Reports  .^ct.  This 
requirement  is  deleted  from  the 
regulations  adopted  today.  However,  it 
must  be  continued  until  approved  bv 
ONfB. 

3  Sec'ion  60-1.40.  (a)  This  section 
requires  contractors  with  50  employ  ees 
and  a  contract  of  at  least  $50,000  or 
Government  bills  of  lading  which  total 
S50.000  in  a  12-month  period  to  develop 
and  implement  an  affirmative  action 
program.  Certain  recordkeeping  and 
repotting  requirements  are  associated 
with  developing  and  implementing  an 
A.\P.  The  regulation  adopted  today 
would  expand  the  written  AAP 
requirement  to  those  cont.ractors  with  50 
employees  and  contracts  which  total 
850,000.  This  new  requirement,  as  it 
relates  to  reports  and  recordkeeping. 
V  ill  be  held  in  abeyance  until  OMB  has 
cleaied  the  new  requirement  and  notice 
has  been  published  in  the  Federal 
Register.  However,  contractors  with 
Government  bills  of  lading  which  total 
S50.000  will  continue  to  keep  records 
and  report  as  in  the  past.  In  addition, 
contractors  covered  for  the  first  time  by 
the  A.^P  requirement  will  also  be 
obligated  to  prepare  and  implement  the 
AAP  although  they  w  ill  not  be  required 
to  keep  any  new  records  or  make  any 
new  reports. 

(b)  the  written  AAP  also  is  being 
recjuired  for  the  first  time  of  construction 
contractors  with  regard  to  their  noncraft 


emplov  ees  if  they  have  50  such 
employees  and  a  S50.000  contract  or 
contracts  which  total  S50.000  in  a  12- 
nionth  period.  The  reporting  and 
recordkeeping  requirements  but  not  the 
requirement  to  develop  and  implement 
the  .\.\V  is  held  in  abeyance  until  OMB 
has  cleared  the  reporting  and 
recordkeeping  requirements  and  until 
further  notice  in  the  Federal  Register. 

4.  Section  60-2. 1.  This  section  repeats 
the  requireme.its  of  §  60-1.40.  See  item  3 
above. 

5.  Section  60-2.3.  This  section  requires 
contractors  to  submit  their  AAPs  and 
supporting  documentation  within  15 
days  of  receipt  of  a  request  from 
OFCCP.  The  present  requirement  is  30 
days.  The  30-day  requirement  will 
remain  in  effect  until  the  new  time  frame 
has  been  cleared  by  OMB. 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  [4.i"fR  12661)  or  under  the 
Department  of  Labor's  guidelines 
imple.T.enting  Exccutivg  Order  12044. 

This  document  was  prepared  under 
the  direction  and  control  of  VVeldon  J. 
Rougeau,  Director.  Office  of  Federal 
Contract  Compliance  Programs. 
•    Accordingly.  41  CFR  Chapter  60  is 
amended  by  remov  ing  Part  60-60  and  by 
revising  Parts  60-1,  60-2.  60-4,  60-20,  60- 
30,  60-30,  60-250  and  60-741  as  set  forth 
bcldw. 

December  22,  1980. 
Ray  Marshall, 
S'( .vfi^'x  (}n.a'ior. 

CHAPriR  60— OFFICE  OF  FEDERAL 
CONTRACT  COMPLIANCE  PROGRAMS. 
EQUAL  EMPLOY.MENT  OPPORTUNITY, 
DEP.^R TMENT  OF  LABOR 

60-1     Oliliyatiori.s  uf  contractors  and 

sui;t;ontractors. 
Ot>-2     .■\ffirniative  action  programs, 
eu-.t     Caidelincs  on  err.plcyee  sf  lerliun 

procedures. 
()i)-4    Constr'jction  contractors — afiumative 

action  requirements. 
f)0-20     Sex  discrimin-ation  guidelines. 
(iO-30    Rules  of  prautice  for  administrative 

proceedings  to  enforce  equal  opportunity 

under  Executive  Order  11246.  Section  402 

and  Serlion  503. 
(>CMU    Examination  and  copying  of  OFCCP 

documents. 
GO-.SO    Guidilines  on  discrimination  bee  aiise 

ofreliyion  or  national  origin. 
00-250    Affirmative  action  obligations  of 

contractors  and  subcontractors  for 

disaliled  veterans  and  veterans  of  the 

Vietnam  era. 
00-741     Affirmative  action  obligations  of  , 

conti actors  and  subcontractors  for 

handicapped  workers. 


V  , .-" 
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Subpart  A— Preliminary  Matters  Equal 
Opportunity  Clause:  CompKance 
Reports 

S  60-1.1    Purpose  and  appffcatJon. 


affect  rights  and  remedies  provided 
elsewhere  by  law,  regulation,  or 
contract.  Neither  do  Qie  regulalicms  In;  ;( 
the  exercise  by  the  Secretary  of  powf  ?s 
not  herein  specifically  set  forth  but 
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employee,  applicant  for  employment  or 
by  a  third  party  alleging  discriminatory 
employment  practices  under  the  Order. 
or  under  section  402  or  section  50;t. 
"Construction  work"  means  the 
construction,  rehabilitatit^n,  alteration. 


"Equal  opportunity  clause"  means  the 
contract  provisions  set  forth  in  section 
202  of  the  Order,  and  in  §  60-1. 4(a)  or 
(b).  as  appropriate. 

"Facilities"  means  bi.. Icings, 
structures,  equipment,  roads,  walks. 


agreements,  amendments,  and 
extensions. 

"Order."  'Executive  Order,"  or 
"Executive  Order  11246"  means  parts  IL 
III  and  IV  of  Executive  Order  11246 
dated  September  24, 1965  (30  PR  12319). 
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PART  60-1— OBLIGATIONS  OF 
CONTRACTORS  AND 
SUBCONTRACTORS 

Subpart  A— Preliminary  Matters;  Equal 
Opportunity  Ciouee;  CompM'ance  Reports 

Btu 

60-1.1     Pufpost?  and  .ippliu.jiion. 

00-1.2    AJmini.straJlvt!  responsibility. 

60-1.3    Definilions. 

«SiM.4     Equal  opportunny  ilijwsi' 

G(K1.5     Exemptions. 

HO-I.e     [RLservt'dJ 

t.i>-1.7     Ri  ports  and  o'h.  ;  n.'qiiuoii 

infomiation. 
1^1- 18    Sfgrf.gdted  fjulitifs. 
f',()-].9    Compliance  by  Ijbor  unions  .i',')d  by 

lecruiling  and  Iraining  .ifionijios. 
0O-1.10    Forfigi  g;)\crrimcr!t  pracliixs 

Subpart  B— General  Enforcement; 
Compliance  review  and  Complaml 
Procedure 

ejO-1.20    >  :;ir,plianc(  rcvi.'ws, 

fi(M.21     PrK-nvurd  reviews. 

fir(-l.22    Filing  comp!.'.'-.;t.s. 

00-1.23    Contcnis  of  i ■:;•.■  plaint. 

00-1.24     Processing  t  on^'p'.iints. 

iiO-1.25    Show  l■;!)^e  r.o!ii  es  iinil  r,i,iu  es  of 

\iol.itions. 
1)0-1  26     Con(-i!i.!!ion  agreiniiTils. 
hO-l  27     Assur.-.pJion  oT  j /;is<!i(:tiou  liy  the 

Director.  „ 

til)-!  28     Intir.iulrition  .iml  iii'erfiirence. 
HO- 1.29    Enrorcejr.ent  priw  ecdings. 
t,';-l.30    Di'liiiiT^ienf  and  I  o"h:)i:|  iiii'Jigibility 

list 
tiO-  l.,'il     Petit'dp.  f'X  le'nstatemcni  for 

debarred  <  on^i  i-ctors. 

Subpart  C— Ancif  ary  Matters 

tiO-1.40    .'Xffirm.i'ive  .ii  rio".  progr.irn.s 
IaV1.41     So!i':'t.Jtio'is  'ir  .idvertisemenls  for 

employei!S. 
1,0-1.42     Nrii',  c  s  to  lie  prislrd. 
(1O-I.4.)     Ai  (  >'^-r,  \o  ■■< . ;!!(!-.  ;tni!  site  of 

I'mploymeiil. 
tic^l.44     Rulings  rind  ■  :!i"  pre'.i!ii);is. 
1)0-1.45     Ad.ipi.i'ion  o!  l.i:;g;i.lge. 
('0-1.46     Iniorpr.ition  l)y  ri-'fereni  e. 
()•  -1.47     Ipi  orpora  ton  iiv  opei.rlion  o!  I.uv, 
iiO-1.4ii     R'-qiiesI  fci  be.inrig  .jflcr 

complianie. 
00-1.49    Fvisling  con'.r.if  ts  and  siibronlrarts. 
iy"i-I.1)0     ndei^.ition  of  .i.th'irity  by  the 

Direi  lor. 
Authority:  Se:..  201 ,  202.  20.'),  211.  MV..  :)02. 
i'M.  401,  E.O.  11240  ()0  YV.  1231')),  ..s 
.iniendini  by  E.O.  12080;  S.;i..  402  of  th-; 
Virlnam  Era  Veterans'  Ki'.idjusfmi'nl 
.Assistance  Ait  of  1974  as  a;iii'ndi;d  |.!H 
t'.S.C.  2012):  Set.  503  of  the  Reb,ib:ii!a!ion 
Ai.t  of  1973.  129  U.S.C.  793),  us  amended  by 
Sec.  in(a).  Pub.  L  gS-.ilO.  88  Sl.it.  10!9  (29 
U.8.C.  706)  and  by  Sections  1 19  and  122  of  the 
Rehabilitation  Comprehensive  Ser\ii;i'S  and 
Ui'velopmenl  Disabililies  Aiiiendment  of 
1978,  Pub.  L  95-602,  92  St.il,  295,5  .ind 
EMviitivp  Order  117,58, 


Subpart  A— Preliminary  Matters  Equal 
Opportunity  Clause:  CompKance 
Reports 

S  60-1.1    Purpose  and  apptl'cation. 

(a)  The  purpose  of  the  reguJiifions  in 
this  part  is  lo  set  forth  the  general 
obligtitions  of  Government  conii'dttors 
and  subconti actors  (hereinafter  referred 
lo  simply  as  contractor;  see  dofiniiion  of 
coniiarto!  in  §  60-1.3)  and  of 
contractors  performing  on  federally 
assisted  consliuction  cont.^acts  and 
siiljcontracts  (hereinafter  referred  io 
simply  as  contract:  si>e  definiiio;!  of 
f  ontracl  in  §  60-1.3)  under  Executive 
Order  11246.  and  to  promote  and  ensure 
equal  opportunily  for  a'i  persons, 
without  regard  lo  race,  color,  religion, 
sex.  or  national  origin,  employed  or 
seeking  emplcynien!  with  Government 
contractors  or  with  cf;;i{rart;'rs 
performing  iindei  fedf  ral!'.  .'ssis'ed 
construction  contracts.  Ti-;  :  egiiietions 
in  this  part  also  set  foriii  su.'ne  getieral 
obligations  which  are  eq-.ally  applicable 
lo  contractors  cov eind  by  section  503  of 
the  Rehabilitation  Act  oi  1973,  as 
amended,  and  section  402  L>f  the 
Vietnam  Era  \'etci.:ns  Readjusiment 
Assistance  Act  of  1974.  When  the 
ri'gul.itions  in  this  part  i.-nplem'iit 
sections  402  and  503  the  regulations 
txpressiy  i:idit  ate  that  fad.  Specific 
obiigiJVijns  of  contractors  rovfred  under 
the  three  l.jvvs  are  set  forth  in  other^^ 
pal  ts  of  the  regulations  in  this  chapter. 

(h)  The  regiilatio:'.;^  in  this  p.iit  apply 
If)  ,dl  contiecting  agfocies  of  the 
Coveinnient  and  to  coctracto's  v,hich 
perform  under  Governmeni  cai.tiacls. 
The  regulations  in  this  part  a'so  apply  to 
all  agencies  uf  the  Gove;nrne,".l 
acin;inis;-;:-ring  programs  involving 
Federal  financial  assistance  which 
results  in  a  construction  contiact,  to 
applicmts  seeking  of  receiving  s'.ich 
assistance  a?;!  to  all  contractors 
pcrfcjrming  under  c(ie.^frurti)n  contracts 
which  are  related  t.j  any  soch  programs. 
The  procedures  set  forth  in  the 
regulations  in  this  chapter  govern  all 
disputes  relati-.e  to  a  contractor's 
co!iipl:an'-e  with  its  cbli.qaiio.fs  under 
the  three  havs  regardless  of  whc^ther  its 
contract  contains  a  "Disputes"  clause. 
Faihire  of  a  contractor  or  applicant  to 
comply  with  any  provision  cf  the 
regulations  in  this  part  shall  be  grounds 
for  the  imposition  of  any  or  ali  the 
s.tnctions  authorizt;d  by  the  Oriier  or  by 
the  regulations  implementing  sections 
402  and  503.  The  regulations  in  this 
chapter  do  not  apply  in  any  action  taken 
to  effect  compliance  with  respect  to 
employment  practices  subject  to  Title  V'l 
of  the  Civil  Rights  Act  of  1964.  The  rights 
and  remedies  of  the  Government 
hereunder  are  not  exclusive  and  do  not 


affect  rights  and  remedies  provided 
elsewhere  by  law,  regulation,  or 
contract.  Neither  do  the  regulaticms  bi.vii 
the  exercise  by  the  Secretary  of  poweis 
not  herein  specifically  set  forth  but 
granted  to  him/her  by  the  Order  or  hy 
sections  402  and  503. 

§  60-1.2    Adminlstrattve  respon.<$R;?City. 

The  Director  has  been  de)eg:;»cd 
authority  and  assigned  responsibility  5;:.; 
carrying  out  the  responsibilities 
assigned  to  the  Secretaty  under  the 
Executive  Order.  All  correspoidenre 
regarding  the  Order  should  be  di:'ei!  ied 
to  the  Director,  Office  of  Federal 
Contract  Compliance  Prog'-amS, 
Employment  Standards  Administr.ii.<or,i. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  NVV..  Washington. 
D.C.  20210. 

§60-1.3    Definitions. 

As  used  in  this  chapter.  "Act"  means 
the  Vietnam  Era  Veterans  Readjusrmen! 
yXssistance  Act.  as  amended.  (38  U.SC. 
2012).  and  the  Rehabilitation  Act,  as 
amended,  (29  U.S.C  793).  as  appli^dblt. 

"Administering  agency"  nie:'ns  any 
dcparlment.  agency  or  eslabiishrjvjri}  in 
the  executive  branch  of  the  Governmer?). 
including  any  wholly  owned 
Government  corporation,  which 
administers  a  program  involving 
federally  assisted  corsstructit/n 
contracts. 

"Administrative  co.mplaint"  mr-anb  t'-e 
pleading  which  commences  an 
administrative  enforcement  proco-din*- 
undi  r  tlie  Order,  section  402  or  srf  tion 
.503. 

"Administrative  law^jiidge"  mr^jns  ar:: 
administrative  law  judge  appoin;:;d  a-^ 
provided  in  5  U.S.C.  3105  ar,d  subpal  B 
of  part  930  of  title  5  of  thp  Cede  of 
Federal  Regulations  (see  37  FR  16~8"| 
and  qu.ilified  to  preside  at  h'^arings 
ender  5  U.S.C.  .557. 

"Affirmative  action  clause"  means  the 
contract  clause  set  forth  at  41  CFR  60- 
250.3  or  at  41  CFR  60-741.3.  as 
applicable. 

"Agency"  means  any  contraclirj  oi 
any  administering  agency  of  the 
Government, 

"Applicant"  means  a  person  applying 
for  Federal  assistance  involving,  or 
which  results  in.  a  construction  contra!  1 
or  a  person  who  has  received  such 
assistance.  "Applicant"  also  ;:-'eans  a 
person  who  is  seeking  employment  or 
who  has  sought  employment  with  a 
contractor. 

"Assistance  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Employment  Standards  or  his/her 
designee. 

"Complaint"  means  a  charge  filed 
with  OFCCP  by  an  employee,  former 


employee,  applicant  for  employment  or 
by  a  third  party  alleging  discriminatory 
employment  practices  under  the  Order. 
or  under  section  402  or  section  503. 

"Construction  work"  means  the 
construction,  rehabilitatit^n,  alteration, 
conversion,  extension,  demolition  or 
repair  of  buildings,  highways,  or  othei 
changes  or  improvements  to  real 
property,  including  facilities  providing 
utility  services.  The  term  also  includes 
fhe  supervision,  inspection,  and  other 
onsite  functions  incidental  to  the  actual 
construction. 

"Contract"  means  any  Governmeni 
contract  or  subcontract,  and  with 
respect  to  the  Order,  any  federally- 
assisted  construction  contract  or 
subcontract.  The  regulations  in  this 
chapter  frequently  refer  only  to  contract 
The  word  subcontract  is  subsumed 
under  the  word  contract. 

"Contracting  agency"  means  any 
department,  agency,  establishment,  or 
instrumentality  in  the  executive  branch 
of  the  Government,  including  any  wholly 
owned  Government  corporation,  which 
enters  into  contracts. 

"Contractor"  means  a  Governmeni 
contractor  or  subcontractor,  and  with 
respect  to  the  Order,  a  federally-assisted 
construction  contractor  or 
subcontractor.  For  fhe  purpose  of 
Subpart  B  of  this  part  and  part  60-30  of 
this  chapter  the  term  also  includes  any 
person  who  has  held  a  contract.  The 
regulations  in  this  chapter  frequently 
refer  only  to  contractor.  The  word 
.subcontractor  is  subsumed  under  the 
tvord  contractor, 

"Director"  means  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
Programs  of  the  United  States 
Department  of  Labor  or  his/her 
designee. 

"Disabled  veteran"  means  a  person 
entitlted  to  disability  compensation 
under  laws  administered  by  the 
Veterans  Administration  for  disability 
rated  at  30  per  centum  or  more,  or  a 
person  whose  discharge  or  release  from 
active  duty  was  for  a  disability  incurred 
or  aggravated  in  the  line  of  duty. 

"Establishment."  except  as  used  in  the 
definition  of  "administering  agency"  and 
'contracting  agency"  contained  in  this 
section,  means  the  location  of  a 
contractor's  business  or  operations 
generally  having  some  component  which 
exercises  personnel  authority  and 
responsibilities.  Small  locations  (i.e.. 
those  having  fewer  than  50  employees) 
may  be  considered  to  be  part  of  an 
establishment  in  a  different  location  if 
such  locations  are  in  the  same  Standard 
Metropolitan  Statistical  Area  or  labor 
area  and  are  within  the  same  chain  of 
command. 


■  Equal  opportunity  clause  "  means  the 
contract  provisions  set  forth  in  section 
202  of  the  Order,  and  in  §  60-1. 4(a)  or 
(b).  as  appropriate. 

"Facilities"  means  bL..!c;ngs. 
structures,  equipment,  roads,  walks, 
parking  lots  or  other  re;:!  or  personal 
property. 

"Federally  assisted  construction 
contract"  means  any  agreement  or 
modificaiion  thereof  between  any 
applicant  and  a  person  for  construction 
wo.-k  which  is  paid  for  in  whole  or  in 
part  with  funds  obtained  from  the 
Govercfnent  or  borrowed  on  the  credit 
of  the  Covernrr.ent  pursuant  to  any 
Federal  program,  involving  a  grant, 
contract,  lean,  insurance,  or  guarantee, 
or  undertaken  pursuant  to  any  Federal 
prograns  involving  such  grant  contract, 
loan,  insurance,  or  guarantee,  or  any 
application  or  modification  thereof 
approved  by  the  Government  for  a 
grant,  contract,  loan  insurance,  or 
guarantee  under  which  the  applicant 
itself  participates  in  the  construction 
work. 

"Gove.rnment"  means  the  Government 
of  the  United  States  of  America. 

"Government  contract"  means  any 
agreement  or  modification  thereof 
between  any  contracting  agency  and 
any  person  for  the  furnishing  of  supplies 
or  services  or  for  the  use  of  real  or 
personal  property,  including  lease 
arrangements.  But  sections  402  and  503 
do  not  apply  to  contracts  for  the  use  of 
real  property.  The  term  "services",  as 
used  in  this  section  includes,  but  is  not 
limited  to  the  following  services:  Utility, 
construction,  transportation,  research, 
insurance,  and  fund  depository, 
irrespective  of  whether  the  Government 
is  the  pruchaser  or  seller.  The  term 
"Government  contract"  does  not  include 
(1)  agreements  in  which  the  parties 
stand  in  the  relationship  of  employer 
and  employee  and  (2)  federally  assisted 
construction  contracts. 

"Handicapped  individual"  means  any 
person  who  (a)  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  the  person's  major  life 
activities;  (b)  has  a  record  of  such 
impairment:  or  (c)  is  regarded  as  having 
such  an  impairment.  A  handicapped 
individual  is  "substantially  limited"  if  he 
or  she  is  likely  to  experience  difficulty  in 
securing,  retaining,  or  advancing  in 
employment  because  of  a  real  or 
perceived  handicap.  For  purposes  of  this 
chapter,  "major  life  activities"  includes 
em.ployment  or  training,  "Regarded  as" 
means  fhe  employer  perceives  the 
individual  as  having  an  impairment 
whether  or  not  there  is  an  impairment, 

"Modification"  means  any  alteration 
in  the  terms  and  conditions  of  a 
contract,  including  supplemental 


agreements,  amendments,  and 
extensions. 

"Order."  "Executive  Order,"  or 
'Executive  Order  11246"  means  parts  11. 
Ill  and  IV  of  Executive  Order  11246 
dated  September  24. 1965  (30  FR  12319), 
any  Evecutive  Order  amending  such 
Order,  and  any  ether  Executive  Order 
superseding  such  Order,  Order 
specifically  includes  the  equal 
opportunity  clause  and  the  rules, 
regulations  and  orders  issued  pursuant 
to  fhe  Order,  The  short  form  reference  of 
Order  is  used  simply  to  avoid  needless 
repetition  of  the  above  phrases, 

"Person"  means  any  natural  person, 
corporation  partnership,  unincorporated 
association,  state  or  local  government, 
and  any  agency,  instrumentality,  or 
subdivision  of  such  a  government. 

"Prime  contractor"  means  any  person 
holding  a  contract  and.  for  the  purposes 
of  Subpart  B  of  this  part  and  41  CFR  Part 
60-30,  any  person  who  has  held  a 
contract  subject  to  the  Order  or  to 
sections  402  and  503, 

"Qualified  disabled  veteran"  means  a 
disabled  veteran  as  defined  in  this 
section  60-1.3  who  is  capable  of 
performing  a  particular  job.  with 
reasonable  accommodation  to  his  or  her 
handicap  or  disability. 

"Qualified  handicapped  individual 
means  a  handicapped  individual 
capable  of  performing  a  particular  job 
with  reasonable  accommodation  to  his 
or  her  handicap  or  disability. 

"Recruiting  and  training  agency" 
means  any  person  who  refers  workers  to 
any  contractor  or  who  provides  for 
employment  by  any  contractor. 

"Rules,  regulations,  and  relevant 
orders  of  the  Secretary  of  Labor"  used  in 
paragraph  (4)  of  the  equal  opportunity 
clause  means  rules,  regulatidns.  and 
relevant  orders  of  the  Secretary  of  Labor 
or  his/her  designee  issued  pursuant  to 
the  Order. 

"Secretary"  means  the  Secretary  of 
Labor.  U.S.  Department  of  Labor. 

"Section  503  "  means  section  503  of  the 
Rehabilitation  Act,  as  amended.  The 
reference,  section  503.  specifically 
includes  rules  and  regulations 
promulgated  pursuant  to  the  Act. 

"Section  402"  means  section  402  of  the 
Vietnam  Era  Veterans'  Readjustment 
Assistant  Act.  as  amended.  The 
reference,  section  402.  specifically 
includes  rules  and  regulations 
promulgated  pursuant  to  the  Act. 

"Site  of  construction"  means  the 
general  phy  sical  location  of  any 
building,  highway,  or  other  change  or 
improvement  to  real  property  which  is 
undergoing  construction,  rehabilitation, 
alteration,  conversion,  extension, 
demolition,  or  repair  and  any  temporary 
location  or  facility  at  which  a  contractor 
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or  other  participating  party  meets  a 
demand  or  performs  a  function  ndating 
to  the  contract. 
"Subcontract"  means  any  agreement 


national  origin.  Such  action  shall  inilude.  but 
not  be  limited  to  the  following:  EmplOym«nt, 
upgrading,  demotion,  or  transfer,  recruitment 
or  recruitment  advertising,  layoff  or 
lermination;  rates  of  pay  or  other  forms  of 


subcontractor  with  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction,  the  contractor  may  request  the 
United  Stales  lo  enter  into  such  litigation  to 
protect  the  interests  of  Ihe  United  Stale's. 
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Fvecutive  Order  11246  of  Septembei-  24.  1965. 
and  by  rules,  regulations,  and  orders  of  the 
Stcf(-tary  of  Labor,  or  pursuaiU  thereto,  and 
will  permit  access  to  his  books,  records,  ur.ii 
iifcounls  bv  the  administering  agency  itnd  the 


contractor  debarred  from,  or  who  has  not 
de,-nonstri;ted  eligibility  for  Government 
rontracis  ;.nd  federally  assisted  construction 
t<intr;<. "i  parsuc.nt  to  the  Executive  order  and 
ulll  c.aty  out  such  sanctions  and  penalties 


unless  the  purchaser  has  reason  to 
believe  that  the  amount  to  be  ordered  in 
any  yeai  under  such  contract  will  not 
evcecd  SIO.OOO.  The  applicability  of  the 
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or  other  participating  party  mpt.-ts  a 
demand  or  performs  a  function  relating 
to  the  contract. 

"Subcontract"  means  any  a-grnement 
or  arrangement  between  a  contractor 
and  any  person  (in  which  the  parties  do 
not  stand  in  the  relationship  of  an 
employer  and  an  employee): 

(1)  For  the  furnishing  of  supplies  or 
services  or  for  the  use  of  real  or 
personal  property,  including  lease 
arrangements,  which,  in  whole  or  in 
part,  is  necessary  to  the  performance  of 
any  one  or  more  contracts;  or 

(2)  Under  which  any  portion  of  the 
contractor's  obligation  under  any  one  or 
more  contracts  is  performed, 
undertaken,  or  assumed:  Provided,  That 
sections  402  and  503  do  not  apply  to 
contracts  relating  to  real  property. 

"Subcontractor"  means  any  person 
holding  a  subcontract  and,  for  the 
purposes  of  Subpart  B  of  this  part,  any 
person  who  has  held  a  subcontract 
subject  to  the  Order.  The  term  "First-tier 
subcontractor"  refers  to  a  subcontractor 
holding  a  subcontract  with  a  prime 
contractor. 

"United  States"  means  the  siiveral 
Slates,  the  District  of  Columbia,  the 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Panam.a  Canal 
Zone.  American  Samoa  and  the  Trust 
Territory  of  the  Pacific  Islands. 

"Veteran  of  the  Vietnam  Era"  means  a 
person  (a)  who  (1)  served  on  active  duty 
for  a  period  of  more  than  180  days,  any 
part  of  which  occurred  between  August 
,"),  1964,  and  May  7. 1975.  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge,  or 
(2)  was  discharged  or  released  from 
active  duty  for  a  service-connected 
disability  if  any  part  of  such  a(,tive  duty 
was  performed  between  August  5,  1964, 
and  May  7, 1975,  and  (b)  who  was  so 
discharged  or  released  within  48  months 
preceding  the  alleged  vicjlation  of  the 
Act. 

§60-1.4    Equal  opportunity  clause. 

(a)  Government  contructs.  Except  as 
otherwise  provided,  each  contracting 
agency  shall  include  the  following  equal 
opportunity  clause  contained  in  section 
202  of  the  Order  in  each  of  its 
Government  contracts  (and 
modifications  thereof  if  not  inr.ludcd  in 
the  original  contract): 

During  the  performance  of  this  conM-Hct.  the 
contractor  agrees  as  follows: 

(1)  The  contractor  will  not  discriniinale 
against  any  employee  or  applicant  for 
employment  because  of  nice,  color,  n.li^^ion, 
sex.  or  national  origin.  The  contractors  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
are  treated  during epiployment,  without 
regard  to  their  race,  color,  religion,  3<!X,  or 


n.itional  origin.  Such  action  shall  include,  but 
not  be  limited  to  the  following:  Employment, 
upgrading,  demotion,  or  transfer,  recruitment 
or  recruitment  .idvertising,  layoff  or 
Itirminalion:  rates  of  pay  or  other  forms  of 
compensation;  and  selection  for  training, 
including  apprenticeship.  The  contractor 
.igrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for 
I'mploymenl.  notices  to  be  provided  by  the 
(■ontracling  officer  setting  forth  the  provisions 
of  this  nondiscrimination  clause. 

(2)  The  contractor  will  in  all  solicitations  or 
advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
(lualified  applicants  will  receive 
consideration  for  employment  without  regard 
Id  race,  color,  religion,  sex.  or  national  origin. 

(.'))  the  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  he  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided  by  the 
agency  contracting  officer,  advising  the  labor 
union  or  workers'  represen'ative  of  the 
contractor's  commitments  under  section  202 
of  Executive  Order  11246  of  September  24. 
19(5').  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees 
,ind  applications  for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
September  24.  1965.  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  11246  of  September  24.  19()5, 
and  by  the  rules,  regulations,  and  orders  of 
the  Secretary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  records, 
.ind  accounts  by  the  contracting  agency  and 
the  Secretary  of  l^bor  for  purposes  of 
investigation  to  ascert.iin  compliance  with 
sui.h  rules,  regulations  and  orders. 

(0)  In  the  event  of  the  contractor's 
noncompliance  with  the  nondiscrimination 
el.iuses  of  this  contract  or  with  any  of  such 
lules.  regulations,  or  orders,  this  c(jntrai.t  may 
he  c.inceled,  terminated  or  suspended  in 
whole  or  in  part  and  the  contractor  may  be 
declared  ineligible  for  further  Government 
contracts  in  accord. ince  with  procedures 
authorized  in  Kxecuine  Oj-der  11246  of 
September  24,  19(i5.  and  such  other  sanctions 
may  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  11246  of 
September  24,  1965.  or  by  rule,  regulation,  or 
order  of  the  Secretary  of  Labor,  or  .is 
otherwise  provided  by  law. 

(7)  the  contractor  will  include  the 
provisions  of  paragraphs  (1)  Ihorugh  (7)  in 
every  subcontract  or  purchase  order  imless 
exempted  by  niles,  regulations,  or  orders  of 
the  Secretary  of  Labor  issued  pursuant  to 
section  204  of  Executive  Order  11246  of 
September  24,  1965.  so  that  such  provisions 
will  be  binding  upon  each  s\ibcontrar;tor  or 
vendor.  The  contractor  will  take  such  action 
with  respect  to  any  subcontract  or  purchase 
order  us  may  be  directed  by  the  Secretary  of 
Labor  as  a  means  of  enforcing  such 
provisions  in<:luding  s.inctions  for 
noncompliance:  Provided,  kowovor,  that  in 
Ihi!  event  the  contractor  becomes  invoked  in. 
or  is  threatened  with  litigation  with  a 


subcontractor  with  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction,  the  contractor  may  request  the 
United  States  to  enter  into  such  litigation  to 
protect  the  interests  of  the  United  States. 

(b)  Federally  assisted  construction 
contracts.  (1)  Except  as  otherwise 
provided,  each  administering  agency 
shall  require  the  inclusion  of  the 
following  language  as  a  condition  of  any 
grant,  contract,  loan,  insurance,  or 
guarantee  involving  federally  assisted 
construction  which  is  not  exempt  from 
the  requirements  of  the  equal 
opportunity  clause: 

The  applicant  hereby  agrees  that  it  will 
incorporate  or  cause  to  be  incorporated  into 
.iny  contract  for  construction  work,  or 
modification  thereof,  as  defined  in  the 
regulations  of  the  Secretary  of  Laboi  at  41 
CFR  Chapter  60.  which  is  paid  for  in  whole  or 
in  part  with  funds  obtained  from  the  Federal 
Government  or  borrowed  on  the  credit  of  the 
Federal  Government  pursuant  to  a  grant, 
contract,  loan  insurance,  or  guarantee,  or 
undertaken  pursuant  to  any  Federal  program 
involving  such  grant,  contract,  loan, 
insurance,  or  guarantee,  the  following  equal 
opportunity  clause: 

During  the  performance  of  this  contract,  the 
contractor  agrees  as  follows: 

(1)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex;  or  national  origin.  The  contractor  will 
lake  affirmative  action  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin, 
such  action  shall  include,  but  not  be  limited 
to  the  following:  Employment,  upgrading 
d(!motion,  or  transfer;  recruitment  or 
recruitment  advertising;  layoff  or  termination: 
rates  of  pay  or  other  forms  of  compensation: 
and  selection  for  training,  including 
apprenticeship.  The  contractor  agrees  to  post 
in  conspicuous  places,  available  to 
employees <and  applicants  for  employmimt, 
notices  to  be  provided  setting  forth  the 
provisions  of  this  nondiscrimination  clause. 

|2)  The  contract  will,  in  all  solicitations  or 
.idvertiscments  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state  that  all 
(pialified  applicants  will  receive 
considerations  for  employment  without 
regard  to  races,  color,  religion,  sex.  or 
national  origin. 

(3)  The  contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
which  he  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  workers' 
representative  of  the  contractor's 
commitments  under  this  section,  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  applicants 
for  employment. 

(4)  The  contractor  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
September  24, 1965,  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  llie  contractor  will  furnish  all 
information  and  reports  required  by 


EKeculive  Order  11246  of  Septembm  24,  1965. 
and  by  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor,  w  pursuant  Ihorcto.  anil 
will  permit  access  to  his  books,  records,  ar.d 
Hf  counts  by  the  administering  agency  jmd  the 
Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  complianr c  with 
such  rules,  regulations,  and  orders. 

(6)  In  the  event  of  the  contractor  s 
noncompliance  with  the  noudise  rinunatiuii 
cl.iusfes  of  this  contract  or  with  any  of  the 
Si.'id  rules,  regulations,  or  orders,  this  contract 
may  be  canceled,  terminated,  or  suspended  in 
whole  or  in  part  and  the  contractor  nuiy  be 
declared  ineligible  for  further  Government 
contracts  or  federally  assisted  construction 
C'intracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24,  1965.  and  such  other  scincliiiii^ 
n:  y  be  imposed  and  remedies  invoked  as 
provided  in  Executive  Order  11246  ol 
September  24,  1965.  or  by  rule.  rc>;ul,aion,  «( 
order  of  the  Secretary  of  Labor,  or  as 
otherwise  provided  by  law. 

(7)  The  contractor  will  include  the  portion 
of  the  sentence  immediately  preceding 
paragraph  (1)  and  the  provisions  of 
patcigraphs  (1)  through  (7)  in  every 
siit)contruct  or  purchase  order  imiess 
esempled  by  rules,  regulations,  or  orders  of 
tfii-  Secretary  of  Labor  issued  pu'.suant  lu 
section  204  of  Executive  Order  11246  of 
September  24,  1965,  so  that  such  provisio.is 
M.iil  be  binding  upon  each  subcorit:actor  oi 
vendor.  The  contractor  will  take-  such  action 
with  respect  to  any  subcontrac;!  or  purchase 
order  as  the  administering  agency  m;iy  direct 
c-s  a  means  of  enforcing  such  provisions, 
including  sanctions  for  noncompliance; 
Piovided  however.  That  in  the  event  a 

(  onlre.cior  becomes  involved  in  or  is 
th.'eatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  ol  suc:h 
d'lPction  by  the  administering  .igeney  the 
contractor  may  request  tlie  United  States  tn 
f-nte-r  into  such  litigation  to  protrcl  the 
interests  of  the  United  States. 

The  applicant  further  agrees  that  it  will  be 
tiound  by  the  above  equal  opportunity  chiuse 
<.\ith  respect  to  its  own  empk)>ment  practices 
v,bcn  it  par'icipates  in  federally  assisted 
ronstruction  work:  Providi'd.  Thai  if  the 
ip.plicant  so  participating  is  a  State  or  local 
hovernment.  the  above  equal  opportunity 
c  l.'cse  is  not  applicable  to  any  agency, 
instri'mentality  or  subdivision  of  sue  h 
government  which  does  not  participate  in 
!.'  o'k  on  or  under  the  contract. 

The  applicant  agrees  that  it  will  assist  aiul 
'  cKipeiatc  actively  with  the  administering 
I'gi-ncy  i-.nd  the  Secretary  of  Labor  in 
ofiiainirg  the  compliance  of  contractors  and 
?i  ilicontracto''s  with  the  equal  opportunity 
clause  and  the  rules,  regulations,  and 
relevant  orders  of  the  Secietar.v  oi  Labor,  thai 
It  vwll  furnish  the  administering  agency  and 
tilt:  Secretary  of  Labor  such  information  as 
they  Hiuy  require  for  the  supeiv  ision  of  such 
coripliance.  and  that  it  will  eilherwise  assist 
the  administering  agency  in  the'  disch.uge'  ol 
the  agency's  primary  responsilulity  hn 
securing  compliance. 

'Che  applicant  further  agrees  that  it  will 
refram  from  entering  into  any  e:onlracl  or 
contract  modification  subject  to  F.\ee;utive- 
Order  11246  of  September  24.  19(),'i.  with  a 


contractor  debarred  from,  or  who  has  not 
demonstr.ited  eligibility  for  Government 
contracts  ;.nd  federally  assisted  construction 
ce>ntr;i('s  p.jrsuc-nt  to  the  Executive  order  and 
u  ill  cirry  out  such  sanctions  and  penalties 
tor  violation  of  the  equal  opportunity  clause 
as  mav  be  imposed  upon  contractors  and 
subciPtrattors  by  the  administering  agency 
or  the  Secretary  of  Labor  pursuant  to  Part  11. 
S.ibpi.ft  D  of  the  Executive  order.  In  addition 
the  -ipphcant  .?grees  that  if  it  fails  or  refuses 
to  cntnplv  with  these  undertakings,  the 
adaiinistering  agency  may  take  any  or  all  ol 
the  following  actions:  Cancel,  terminate,  or 
suspend  in  whole  or  in  part  this  grant 
(conttact.  loan,  insurance,  guarantee),  refrain 
from  extending  any  further  assistance  to  the 
applicant  under  the  program  with  respect  to 
which  the  failure  or  refund  occurred  until 
satisfactory  assurance  of  future  com.pliance 
h.i.s  been  received  from  such  applicant:  and 
rete^  the  case  to  the  Department  of  Justice  for 
a;;pr(>pr;i.te  legal  proceedings. 

fcl  St'ticontrac':-. 

F.iK  h  ftoneverapt  contractor  or 
subcoRtracfor  shall  include  the  equal 
opportunity  c!au3P  in  each  of  its  nonexempt 
siibco:;cr;!Cts. 

Note.— See.  also.  §  60-1  46  and  §  60-1.47 
(e^yurd.ag  tacorporation  by  reference  and 
incorporation  by  operution  of  lavv. 
respect!  veiv 

S  60-1-5    Exemptions. 

jdi  Ci'cercl. — flj  Transactions  of 
S'.d.OM  or  under.  Contracts  not 
eKCfcding  SIO.OOO.  other  than  (i) 
Governnient  bills  of  lading  and  (iij 
contracts  with  financial  institutions 
which  serve  as  depositories  of 
Government  funds  in  any  amount,  or 
uhich  se.''ve  as  issuing  or  redeeming 
ageiUs  for  U.S.  savings  bonds  and 
savi:igs  notes  or  uhich  subscribe  to 
Federal  deposit  or  share  insurance,  are 
exen^.pt  from  the  requirements  of  the 
Order.  !n  determining  the  applicability 
of  ihis  exemption  to  any  federally 
assisted  construction  contract,  the 
amoutil  (.f  such  contract  rather  than  the 
amount  of  ihe  Federal  financial 
tipsistiince  shall  govern.  No  agency  or 
cofiitacteir  shdli  procure  supplies  or 
services  in  a  manner  so  as  to  avoid 
applicability  of  the  order:  Provided,  That 
v.htre  a  coatractor  has  contracts  with 
the  Covernmeiit  in  any  12-month  period 
which  hdve  an  aggregate  total  value  (or 
can  reasonably  be  expected  to  have  an 
ciygregate  total  value)  exceeding  810,000, 
tht!  SlO  000  or  under  exemption  does  not 
.ippiv,  i;nd  the  contracts  are  subject  to 
the  Older  regardless  of  whether  any 
s.agle  conttact  exceds  SIO.OOO. 

('-]  Cuntrtacts  for  indefinite  quciUities. 
U  ith  respect  to  contracts  for  indefinite 
Ciuatiiities  (including,  but  not  limited  to. 
open  end  contracts,  requirement-type 
contracts.  Federal  Supply  Schedule 
contracts,  "call-type"  contracts,  and 
purchiise  notice  agreements),  the  equal 
opportunity  clause  shall  be  included 


unless  Ihe  purchaser  has  reason  to 
believe  that  the  amount  to  be  ordered  in 
any  veai  urnier  such  contract  will  not 
evcecd  SIO.OOO.  The  applicability  of  the 
e(^ual  opportunity  clause  shall  be 
determiiied  by  the  purchaser  at  the  time 
of  award  for  the  first  year,  and  annually 
thereafter  for  succeeding  years,  if  any. 
Xotwithstanding  the  above,  the  equal 
opportunity  clause  shall  be  applied  to 
such  contract  whenever  the  amount  of  a 
single  order  exceeds  SIO.OOO.  Once  the 
equal  opportunity  clause  is  determined 
to  be  applicable,  the  contract  shall 
continue  to  be  subject  to  such  clause  for 
its  duration,  regardless  of  the  amounts 
ordered,  or  reasonably  expected  to  be 
ordered  in  any  year. 

(3)irt;r,'.  outside  the  United  States. 
Contracts  are  exempt  from  the 
requirements  of  the  equal  opportunity 
clause  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  who  were  not  recruited 
within  the  United  States. 

(4)  Contracts  u  :th  state  or  local 
governments.  The  Order,  and  sections 
402and  503.  with  respect  to  a  contract 
with  H  state  or  local  government  (or  any 
ageiuy  thereof)  shall  apply  only  to  the 
agency  or  agencies  of  such  government 
which  perforni  on  the  contract. 
Agencies,  instrumentalities  or 
Subdivisions  of  state  or  local 
governments,  except  educational 
institutions,  utilities,  and  medical 
facilities,  are  exempt  from  filing  the 
annual  compliance  report  required  by 

§  60-1  7(a)(1)  of  this  part  and  from 
maintaining  a  written  affirmative  action 
program  prescribed  by  §  60-1.40  of  this 
part  and  Part  60-2  of  this  chapter. 

(5)  Contracts  v.itb  certain  educational 
institutions.  It  shall  not  be  a  violation  of 
the  equal  opportunity  clause  for  a 
school  college,  university,  or  other 
educational  institution  or  institution  of 
learning  to  hire  and  employ  employees 
of  a  particular  religion  if  such  school, 
college,  university,  or  other  educational 
institution  or  institution  of  learning  is,  in 
uhole  or  in  substantial  part,  owned, 
supported,  controlled,  or  managed  by  a 
particular  religion  or  by  a  particular 
religious  corporation,  association,  or 
society,  or  if  the  curriculum  of  such 
school,  college,  university,  or  other 
educational  institution  or  institution  of 
learning  is  directed  toward  the 
propagation  of  a  particular  religion.  The 
primary  thrust  of  this  provision  is 
directed  at  religiously  oriented  church- 
related  colleges  and  universities  and 
should  be  so  interpreted. 

(6)  Work  on  or  near  Indian 
reservations.  It  shall  not  be  a  violation 
of  the  equal  opportunity  clause  for  a 
contractor  to  extend  a  publicly 
aniuuinced  preference  in  employnu-nl  to 
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Indians  living  on  or  near  an  Indian 
reservation  in  connection  with 
employment  opportunities  on  or  near  an 
Indian  reservation.  The  use  of  the  word 

",....-,.."  i*,/^,it/4  ini-Iii.tii  uil  tVi.'it  ;i''e,i 


withdrawal  is  made  more  than  10 
caU.-ndar  days  before  the  d.Jte  set  for  the 
opening  of  the  bids. 

§60-1.6    [Reserved] 


(iii)  whether  it  has  filed  with  the  Joint 
Reporting  Committee,  the  Director  or  the 
Fijual  E:nployment  Opportunity 
Commission  all  reports  due  under  the 
.ipplicalile  filing  requirements. 
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Executive  Order  or  with  section  402  or 
503  at  the  same  time  the  contractor  is 
notified. 

(2)  Whenever  compliance  with  the 
Order  or  with  section  402  or  503  effects 
the  terms  or  conditions  of  employment 


Subpart  B— General  Enforcement; 
Review  and  Complaint  Procedure 

§  60-1.20    CompHance-Teviews. 

(a)  The  purpose  of  a  compliance 
review  is  to  determine  if  the  contractor 


§  60-1.21     Preaward  reviews. 

(a)  The  purpose  of  a  preaward 
compliance  review  is  to  determine 
whether  a  responsive  contractor  or 
bidder  will  be  able  to  comply  with  the 
requirements  of  the  Order  and  with 
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Indians  living  on  or  near  an  Indian 
ro.scrvalion  in  connection  with 
rniployment  opportunities  on  or  near  an 
Indian  reservation.  The  use  of  the  word 
"near"  would  include  ail  that  a:i  a 
where  a  person  seeking  emplo\mrnl 
could  reasonably  be  expected  lo 
commute  to  and  from  in  the  com  se  of  a 
work  day.  Contractors  extending  s.irh  a 
preference  shall  not.  however, 
discriminate  among  Indians  on  the  basis 
of  religion,  sex,  or  tribal  affiliation,  and 
the  use  of  such  a  prefprence  shall  not 
excuse  a  contractor  from  comph  ing 
with  the  other  requirements  contained  in 
this  chapter. 

(b)  Sr.rcific  contracts  and  fdci/IHes — 
(1)  Specific  contracts.  The  Director  may 
exempt  an  agency  or  any  person  from 
requiring  the  inclusion  of  any  or  all  of 
the  equal  opportunity  clause  in  any 
specific  contract  or  subcontract  when 
he/she  dee.ms  that  spec  ial 
circumstances  in  the  national  interest  so 
require.  Th'j  Director  may  also  exempt 
groups  or  categories  of  contracts  or 
subcontracts  of  the  same  type  where  he/ 
she  finds  it  impracticablo  to  ai  t  upon 
each  request  individually  or  where 
i^roup  exemptions  will  contribute  to    • 
convenience  in  the  adiT.inistralion  of  the 
Order. 

[2]  Facilities  not  cnnnt-cied  u  .  '.■; 
i.onlracls.  The  Director  may  exrni;:! 
from  the  requirements  of  the  equal 
opportunity  clause  any  of  a  contractor's 
facilities  which  he/she  finds  to  be  in  all 
respects  separate  and  distinct  fnim 
activities  of  the  contractor  related  lo  the 
performance  of  the  contract,  provi(U'd 
that  he/she  also  finds  that  such  an 
exemption  will  no'  interfere  with  or 
impede  the  effectuation  of  the  Order. 

(c)  National seci.rity.  Any 
ri'(iuiremrnt  set  forth  in  the  reijulalions 
in  this  part  shall  not  apply  to  ,v^^ 
i:ontract  whenever  the  i'.ead  of  .lU 
agency  dcferinincs  th.il  such  c!)n!i.n:t  is 
essential  to  the  national  security  and 
Ihrtt  its  award  without  complying  with 
such  rf(iu:remenl  is  nr.:(;ssary  to  the 
n-itional  security.  I'pon  m  iking  such  a 
di.'termination.  the  head  of  the  U'l^cnry 
will  notify  the  D'recim  in  writ':'  •  uiihin 
:ii)  days. 

[■A]~\\'iih(!ra:\ul t''' cM'mption.  When 
.i;iy_contr;ict  is  of  a  class  exempted 
r.nder  this  section,  the  Director  may 
withdiaw  the  exemption  for  a  specific 
contract  or  group  of  contracts  w  lien  in 
his/her  judgment  such  action  is 
lU'cessary  or  appr"pri,i!i'  to  achiive  the 
purposes  of  the  Order.  Such  withilrawa! 
sh.dl  nut  apply  to  ciutracts  av\;iit!<'d 
prior  to  the  withdrawal,  except  th.it  in 
procurements  entered  into  by  foini.il 
advertising,  or  the  vaii(uis  forms  ul 
restricted  formal  advertising,  such 
vvithdr.tw.il  shall  not  apply  imlcss  the 


withdrawal  is  made  more  than  10 
calendar  days  before  the  date  set  for  the 
opening  of  the  bids. 

§60-1.6    [Reserved  I 

§  60-1.7    Reports  and  other  required 
information. 

(a)  Rcquiivnwnts  for  controi.tors.  (1) 
Hach  contractor  shall  file  annually,  on  or 
before  the  31st  day  of  March,  complete 
and  accurate  reports  on  Standard  Form 
100  (EKO-ll  promulg,ited  jointly  by  the 
Office  of  Federal  Contract  Compliance 
Progiams  and  the  Equal  Employment 
Opportunity  Commission  or  such  form 
as  may  hereafter  be  promulgated  in  its 
place  if  such  contractor  (>)  has  50  or 
more  employees;  and  has  a  contract  of 
S.'.O.OOO  or  more:  or  (ii)  has  contracts 
which  total  S50.000  or  more,  or  which 
reasonably  may  be  expected  to  total 
S50.000  or  more,  in  any  12-monlh  period; 
or  (iii)  is  a  financial  institution  which 
serves  as  a  depository  for  Government 
funds  in  any  amount,  acts  as  an  issuing 
o;  redeeming  agent  for  U.S.  savings 
bo;;ds  and  notes  in  any  amount,  or 
subscribes  to  federal  deposit  or  share 
insurance. 

[J.]  Each  contractoi  required  by  §  tiO- 
1.7(i!)(l)  to  submit  reports  shall  Me  such 
report  within  30  days  after  the  award  to 
it  of  a  contract  unless  '^unh  contror.tor 
has  submitted  such  a  report  within  12 
months  preceding  the  date  af  the  award. 
Subsequent  reports  shall  ba  submitted 
.vinuaily  in  accordance  with  §  60- 
1.7(a)(1).  or  at  such  other  intervals  as  the 
Duector  may  requiie.  The  Direi.'or  may 
extend  the  time  for  filing  any  rep-)rt. 

(3)  The  Director  or  the  applicant,  on 
their  own  motions,  may  require  a 
contractor  to  keep  emp'n\men'  or  other 
records  and  to  furniili.  i.i  the  foim 
lequested.  within  reason.:b!e  limits, 
siich  information  as  the  lOirecfor  o:  the 
applicant  deems  necessary  for  obtaining 
compliance  under  the  Order. 

(4)  Failuiu  to  file  liriudy.  cornpL.te  and 
accurate  reports  as  required  constitutes 
noncompliance  with  the  contractor's 
obligations  under  the  Order  and  is 
ground  for  th-^"  imposition  of  any 
sanction  authorized  by  the  Order 

(b)  Requirements  for  bidders  or 
prospective  prime  contractors  (1 ) 
Certification  of  compliance  with  Purl 
60-2:  Affirmative  Action  Pro'^rcr.i^.  Each 
contracting  agency  shall  requiie  each 
bidder  or  prospective  prime  contractor 
to  state  in  the  bid  or  in  writing  at  the 
outset  of  ne^ioiiations  for  the  contract;  (i) 
Whether  it  has  developed  and  h:>s  on 
file  at  each  establishment  affirmafive 
.iction  programs  pursuant  to  Part  til>-2  of 
this  chiipter.  (ii)  whether  it  has 
p.irticipated  in  any  previous  contr^ict  or 
siil)conlr.u.t  subject  to  the  Ordiu';  ..md 


(iii)  whether  it  has  filed  with  the  Joint 
Reporting  Committee,  the  Director  or  the 
Equal  E;nployment  Opportunity 
Commission  all  reports  due  under  the 
.ipplicable  filing  requirements. 

(2)  Additional  informution.  A  bidder 
or  prospective  prime  comtractor  shall  be 
required  lo  submit  such  information  as 
the  Director  requests  prior  to  the  award 
of  the  contract.  When  a  determination 
has  been  made  to  award  the  contract  to 
a  specific  contractor,  such  contractor 
shall  be  required,  prior  to  award,  or 
alter  the  award,  or  both,  to  furnish  such 
other  information  as  the  applicant  or  the 
Director  requests. 

i;  60-1.8    Segregated  facilities.  > 

To  comply  with  its  obligations  under 
the  Order,  a  contractor  must  ensure  thai 
facilities  provided  for  employees  are 
provided  in  such  a  manner  that 
segregation  on  the  basis  of  race,  color, 
religion,  sex  or  national  origin  cannot 
result.  The  contractor  may  neither 
require  such  segregated  use  by  written 
or  oral  policies  nor  tolerate  such  use  by 
employee  custom.  This  obligation 
extends  to  all  contracts  regardless  of  the 
amount  of  the  contract.  The  term 
'  facilities"  as  used  in  this  section  means 
waiting  rooms,  work  areas,  restaurants. 
and  other  eating  areas,  time  clocks, 
restrooms,  wash  rooms,  locker  rooms, 
and  other  storage  or  dressing  areds, 
parking  lots,  drinking  fountains, 
recreation  or  entertainment  areas, 
transpoitation,  and  housing  facilities 
provided  for  employees:  Provided,  That 
separate  or  single-user  toilet  and 
necessary  (hanging  facilities  shall  be 
provided  to  assure  privacy  between  the 
sexes. 

i-  60-1.9    Compliance  by  fabor  unions  ar.d 
by  recruiting  and  training  agencies. 

(.i)  The  policy  of  OFCCP  is  lo  use  ils 
best  efforts,  directly  and  through 
apenciv^s,  contractors,  applicants,  stan? 
and  local  ofilcials.  public  and  private 
agencies,  and  all  other  available 
in&trunumtHlities,  lo  cause  any  labor 
union,  recruiting  and  training  agency  or 
other  representative  of  workers  who  are 
or  m.iy  be  engaged  in  work  under 
I  ontracts  to  cooperate  with,  ar.d  lo 
comply  in  the  implementation  of,  the 
purposes  of  the  Order  and  of  sectior.s 
■V\l  and  50:!. 

(ij)  To  effectuate  the  purposes  of 
[jaragraph  (a)  of  this  section,  the 
i^ircctor  n:ay  hold  hearings,  public  or 
private,  with  respect  to  the  practices 
and  policies  of  any  such  l.bor  union  oi 
rei:!uiting  ,ind  training  age  ■;:  y. 

(c)(1)  The  collective  bargai;-.i:ig 
icpresentatives  shall  be  given  written 
notice  of  the  commencement  of  any  on 
site  investigation  of  compliance  with  the 
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whether  resources  are  available  to 
conduct  the  review. 

(f)  If.  prior  to  the  award  date  of  the 
contract  or  subcontract,  the  contracting 
agency  has  not  provided  the  notice 


L   I -\  _r  lU:, 


i;  60-1.23    Contents  of  complaint. 

(a)  The  complaint  shall  include  the 
nanu,'.  address,  and  telephone  number  of 
the  complainant,  the  name  and  address 
of  the  contractor  committing  the  alleged 

i  I  i  L'/^rirr»in'_i  tinn      a    rHncfrinHnn    nf  flip    i4rjQ 


unresolved  individual  complaints  which 
have  been  referred  to  EEOC,  OFCCP 
will  consult  with  EEOC  at  the 
commencement  of  the  compliance 
review  to  determine  whether  EEOC  or 
C\VC.C.P  will  invp.stioate  anrl  resolve  such 
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Executive  Order  or  with  section  402  or 
503  at  the  same  time  the  contractor  is 
notified. 

(2)  Whenever  compliance  with  the 
Order  or  with  section  402  or  503  effects 
the  terms  or  conditions  of  employment 
which  are  governed  by  the  provisions  of 
a  collective  bargaining  agreement,  the 
collective  bargaining  representatives 
shall  be  given  notice  and  an  opportunity 
to  present  their  positions  and  supporting 
evidence  to  OFCCP  and  shall  be  invited 
to  participate  in  conciliation  discussions 
lo  the  extent  those  discussions  relate  to 
any  proposed  changes,  prior  to  any 
resolution  or  agreement  between 
OFCCP  and  the  contractor  relating  to 
such  matters.  (See  41  CFR  60-1.25(o].) 

(d)  The  Director  may  notify  any 
Federal,  state  or  local  agency  of  his/her 
conclusions  and  recommendations  with 
respect  to  any  such  labor  organization 
or  recruiting  and  training  agency  which 
in  his/her  judgment  has  failed  to 
cooperate  with  OFCCP,  agencies, 
contractors  or  applicants  in  carrying  out 
the  purposes  of  the  Order  or  of  sections 
402  and  503.  The  Director  also  n^.ay 
notify  the  Equal  Employment 
Opportunity  Commission,  the 
Department  of  Justice,  or  other 
appropriate  Federal  agencies  when 
there  is  reason  to  believe  that  the 
practices  of  any  such  labor  organization 
or  agency  violate  Title  VII  of  the  Civil 
Rights  Act  of  1964  or  other  provi.sions  of 
Federal  law. 

§  60-1.10    Foreign  government  practices. 

Contractors  shall  not  discrimiti.i'e  on 
the  basis  of  race,  color,  religion,  sex.  or 
national  origin  when  hiring  or  making 
employee  assignments  for  woik  to  be 
performed  in  the  United  States  or 
a!)ro;id.  Conti actors  are  exempted  from 
this  obligation  only  when  hiring  persons 
outside  of  the  United  States  tor  work  to 
be  perfui::H^d  outside  of  the  Uriited 
States  (see  41  CFR  60-l.o(a)(3i). 
rherefore.  a  contractor  hiring  Vvorkers  in 
;he  United  States  for  either  Federal  or 
nouf.'derally  ron[;ec'cd  work  shall  be  in 
vi.uation  of  Executive  OrdiT  11246.  as 
amended,  by  refusing  lo  eu'ploy  or 
assign  any  person  because  of  iace. 
color,  religion,  sex.  or  national  origin 
n:'_:-ird'ess  of  \h'\  p'^hcies  of  the  country 
v.iieie  t!ie  work  is  to  be  perfornie<;l  or  for 
whom  the  work  will  be  performed. 
Shc'ild  any  ccaii. -actor  be  unable  to 
acquire  a  visa  of  entry  for  any  emp!o.\ee 
01  potential  emplovi  e  to  a  country  in 
which  or  with  which  it  is  doing  business, 
and  which  refusal  it  believes  is  due  to 
the  race,  color,  reiioion,  sex,  or  na'ion.d 
origin  nf  the  employee  or  potential 
eir.ployee,  the  central  tor  must 
immediately  notify  the  Departmenl  of 
State  and  the  Director  of  such  refusal. 


Subpart  B— General  Enforcement; 
Review  and  Complaint  Procedure 

§  60-1.20    Compliance  .reviews. 

(a)  The  purpose  of  a  compliance 
review  is  to  determine  if  the  contractor 
maintains  nondiscriminatory  hiring  and 
employment  practices  and  is  taking 
affirmative  action  to  ensure  that 
applicants  are  employed  and  that 
euiployees  are  placed,  trained, 
upgraded,  promoted,  terminated,  and 
otherwise  treated  during  employment 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  veteran  status  or 
handicap.  It  shall  consist  of  a 
comprehensive  analysis  and  evaluation 
of  each  aspect  of  the  aforementioned 
practices  and  policies  and  conditions 
resulting  therefrom.  Compliance  reviews 
normally  are  conducted  in  three  stages 
(desk  audit,  on-site  review  and  off-site 
analysis).  The  desk  audit  may  be 
shortened  or  omitted,  however,  when  an 
immediate  on-site  review  (e.g.,  where  a 
preaward  compliance  review  is 
involved,  where  intiinidation  is  alleged 
or  ot'ier  circu.mstances  do  not  permit  a 
desk  audit)  is  required.  [See.  41  CFR  60- 
1.24(b).) 

(b)  Compliance  reviews  generally  are 
conducted  under  the  direction  of  an 
OFCCP  Assistant  Regional 
Adniinistrafur,  but  the  Director  is 
authorized  to  designate  other  OFCCP 
officiuls  for  this  purpose. 

(c)  Where  deficiencies  or  violations 
are  found  reasonable  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuassion.  Before  ihe 
contractor  can  be  found  to  be  in 
co:np!iance  with  the  Order,  section  402 
or  S''ct;on  503,  it  must  make  a  specific 
commitment,  in  a  written  conciliation 
agreement  or  a  le'ter  of  commituifnt.  as 
.i[;p;-opriate.  to  ciuTect  any  ^uch 
deficiencies  or  violations.  Minor 

tec  hiii  a!  deficiencies  ui;ual!\  may  be 
resolved  in  a  letter  of  commitment  from 
the  CO!, :i  actor.  The  agreement  or  letter 
ir'e'-:t  include  the  precise  actions  to  be 
taken  i.nd  dales  for  compltifon  The 
time  period  allotted  sh.ill  be  no  longer 
than  i;:e  mininuim  period  nocess;iry  to 
effect  such  changes.  Upon  rjipioval  by 
Ol'CC'P.  t!-:fi  contrar:ior  may  be 
consifii^i-'d  in  complirsnce.  on  condition 
that  th,"  actiiins  a:c  faUhfully  taken.  The 
cotitrn'Mijr  sha'l  l.^e  notified,  however, 
that  Liking  sucli  ariions  dors  not 
preclude  future  deierminut'ous  of 
noutoinpliancp  l)ased  either  on  a  finding 
that  the  actions  are  not  suffi:;ient  to 
achie\  e  (  ompliance  or  (;n  \ir>!ations  not 
pre\  iously  revealed  in  a  (  ompliance 
re\iew  or  complaint  ituestig.ition. 


§  60-1.21     Preaward  reviews. 

(a)  The  purpose  of  a  preaward 
compliance  review  is  to  determine 
whether  a  responsive  contractor  or 
bidder  will  be  able  to  comply  with  the 
requirements  of  the  Order  and  with 
sections  402  and  503. 

(b)  Each  contracting  agency  shall 
include  in  the  invitation  for  bids  for 
each  formally  advertised 
nonconstruction  contract  or  stale  at  the 
outset  of  negotiations  for  each 
negotiated  nonconstruction  contract, 
that  if  the  award,  when  let,  should 
exceed  Si  million,  the  prospective 
contractor  and  known  first-tier 
subcontractors  with  subcontracts  in 
excess  of  $1  million  will  be  subject  lo  a 
compliance  review  before  the  award  of 
the  contract. 

(c)  Prior  to  the  award  of  any 
nonconstruction  contract  in  excess  of  Si 
million,  the  contracting  agency  shall 
give  written  notice  of  the  proposed 
award  to  the  OFCCP  Assistant  Regional 
Administrator  of  the  Region  in  which  the 
contract  is  to  be  performed  as  far  in 
advance  of  the  aw'urd  dale  as  possible. 
In  any  event,  the  notice  shall  be  given 
no  less  than  45  days  in  advance  of  the 
award  date.  The  notice  shall  identify  the 
projected  prime  contractor  and  all 
known  first-tier  subcontractors  or 
prospective  subcontractors  projected  to 
receive  subcontracts  in  excesj  of  Si 
million. 

(d)  If  the  establishment  where  the 
contract  or  subcontract  is  to  be 
performed  has  250  or  more  employees 
and  no  compliance  review  of  that 
establishment  has  been  conducted  in  the 
24  months  prior  to  the  notification,  a 
compliance  review  of  the  establishment 
shall  be  commenced  on  a  priority  basis. 

(e)  OFCCP  is  authorized  lo  conduct 
pieawnrd  compliance  rc\iews  of  any 
contractor  receiving  a  contract  in  excess 
of  Si  miUion  even  though  the 
eslablish.ment  has  less  than  250 
employees  and  a  compliance  re\iew  has 
been  conducted  within  the  last  24 
months.  In  determining  whether  to 
conduct  a  pi ea ward  review  under  this 
paragraph  (e).  OFCCP  may  consider,  for 
example,  (1)  the  past  EEO  performance 
of  the  c:ori tractor,  un.hjding  its  current 
EEO  prolile  ar.d  indications  of 
underuUliz.-'.tion;  (2)  the  volume  and 
nature  of  complaints  filed  by  employees 
or  applicants  ajair.sl  the  contractor:  (3) 
v%htlher  the  contractor  is  in  a  growth 
industry;  (4)  the  level  of  employment  or 
promotional  oppori unities  resulting  from 
the  expansion  of  or  turnover  in  the 
conti actor's  woik  force;  (5)  the 
employment  opportunities  likely  to 
result  fiom  the  contriict  in  issue:  and  (6) 
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[iv]  A  suggested  date  for  the 
conciliation  conference, 

(2j  rhe  contractor  shall  be  accorded 
30  days,  or  such  !nn;jer  period  as  m.ay  be 
authorized  by  the  Director  or  his/her 
diSii'nee.  lo  establish  that  it  is  not 


rights  of  affected  employees  or 

applicants. 

(2]  During  ihe  15-day  period  the 
contractor  may  demonstrate  in  writing 
that  it  has  not  violated  its  commitments. 


60-1.27    Assumption  of  jurisdiction  by  the 
Director. 

(a)  The  Director  may  inquire  into  the 
status  of  any  pending  maMer.  Where  the 
Director  considers  it  necessary  or 
appropriate  to  the  achievement  oI  the 
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whelher  rosources  cire  available  to 
conducl  the  review. 

(f)  If.  prior  to  the  award  date  of  the 
c.onlr.ifit  or  subcontract,  the  contracting 
aj{enc;y  has  not  provided  the  notice 
required  by  paragraph  (c)  of  this  section, 
the  preaward  compliance  review  has  not 
been  completed  or  the  contractor- 
bidder's  alleged  noncompliance  has  not 
been  resolved,  the  Director  may  request 
the  contracting  agency  to  delay  the 
award  of  the  contract,  until  such  time  as 
the  contractor  is  found  eligible  or 
ineligible  for  the  contract  in  accordance 
with  the  preliminary  hearing  procedures 
in  41  CFR  60-30.38  of  this  chapter.  The 
request  shall  also  be  applicable  to  all 
other  contracts  which  are  then  (or 
become)  pending  at  the  establishment 
where  the  preaward  review  which 
triggered  the  request  was  conducted. 
The  request  shall  not  be  applicable  to 
contracts  pending  at  other 
establishments  which  are  not  part  of  the 
preaward  review.  If  such  a  request  is 
made,  the  award  of  the  contract(s)  shall 
be  delayed,  unless  the  contracting 
agency  determines  that  a  delay  is 
contrary  to  the  national  security  of  the 
United  States.  Written  notification  of 
such  determination  shall  be  given  to  the 
Director  within  30  days  of  the 
d(!termination  (see  41  CFR  60-1.5(c)): 
Provided.  That  unless  the  preliminary 
hearing  procedures  in  41  CFR  60-30.38 
have  been  invoked  or  will  be  invoked 
within  15  working  days,  Executive 
Order,  and  sections  402  and  503 
clearance  for  award  of  the  contract  shall 
not  be  withheld. 

(g)  I'he  preaward  review  authorized 
by  this  section  shall  be  conducted  in 
accordance  with  the  procedures  of  §  60- 
1.20  of  this  part  to  the  extent  that  those 
procedures  are  not  inconsistent  with  the 
provisions  of  this  section. 

(h)  If  by  the  award  date,  the  preaward 
compliance  review  has  not  been 
co.'iipleled  or  a  decision  to  invoke  the 
preliminary  hearing  procedure  in  41  CFR 
00-30.38  of  this  chapter  has  not  been 
made,  Executive  Order,  and  sections  402 
and  503  clearance  for  the  contract  shall 
bi-  granted,  except  as  provided  in 
paragrafih  (f)  of"this  section,  and  the 
review  shall  be  completed  on  an 
e\p('dited  basis. 

1)60-1.22    Filing  complaints. 

Complaints  shall  be  filed  within  180 
il.ijs  of  the  alleged  violation  unless  ihc 
time  for  filing  is  extended  by  the 
nir(n;lor  for  good  cause  shown. 
Complaints  may  be  filed  with  the 
OFCCP,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20210,  or  with  any  OFCCP  regi(/nal 
or  area  office. 


<}  60- 1.23    Contents  of  complaint. 

(a)  I'he  complaint  shall  include  the 
name,  address,  and  telephone  number  of 
the  complainant,  the  name  and  address 
of  the  contractor  committing  the  alleged 
discrimination,  a  description  of  the  acts 
considered  to  be  discriminatory,  and 
any  other  pertinent  information  which 
will  a.ssist  in  the  investigation  and 
resolution  of  the  complaint.  The 
complaint  shall  be  signed  by  the 
complainant  or  his/her  authorized 
representative.  Signed  third  party 
complaints  which  allege  class-type 
discrimination  and  which  do  not  identify 
the  alleged  discriminatees  will  be 
accepted,  whether  or  not  the  third  party 
signing  the  complaint  is  an  authorized 
representative,  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(b)  If  a  complaint  contains  incomplete 
information.  OFCCP  shall  seek  the 
needed  information  from  the  person 
filing  the  complaint.  In  the  event  such 
information  is  not  furnished  within  60 
days  of  the  date  of  such  request,  the 
case  may  be  closed. 

§60-1.24    Processing  complaints. 

(a)  Ciiniplaints.  OFCCP  may  refer 
individual  complaints  to  the  Equal 
Fmployment  Opportunity  Commission 
(FEOC)  for  processing  under  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended, 
in  lieu  of  processing  them  under  the 
Order-  Upon  referring  a  complaint  to  the 
EFOC.  OFCCP  shall  promptly  notify  the 
complainant.  OFCCP  also  may  transmit 
a  copy  of  any  complaint  to  EEOC  and  to 
.my  .slate  or  local  agency  with 
jurisdiction  ov  er  the  subject  of  the 
complaint. 

(I))  Coniplauit  invfsligatiuns  under 
thr  Older.  (1)  OFCCP  w'ill  retain  and 
iii\(!.stigale  class  or  systemic  complaints. 
Howf'\er.  where  EFOC  is  about  to 
initiate  or  is  in  the  process  of  an 
iin  I'stigation  of  any  contractor  against 
which  OFCCP  has  received  a  class 
corii[)l.jint.  OFCCP  may.  at  the  request  of 
EEOC.  refer  the  complaint  to  EEOC  for 
pioccissing  in  order  to  avoid  duplication 
and  to  assure  effective  law  enforcement. 
In  resolving  such  class  complaints,  the 
aHi'ncies  will  consult  and  coordinate 
with  each  other  to  ensure  that  the 
resolution  of  the  complaints  comports 
with  ihr  i.iw  enforcement  requirements 
of  ('<!(. h  aqency. 

12]  Uuriiig  a  compliance  review, 
OFCCP  will  investigate  and  resoKe 
mdiv  idual  complaints  on  file  with 
OFCCP  and  unresolved  at  the 
conimenc(;m(Mil  of  the  compliance 
rev  iew:  Pnn  iilfd.  That  resolution  of 
sN  h  individual  complaints  does  not 
uikIuIv  delay  the  completion  of  the 
compliance  review.  With  regard  to 


unresolved  individual  complaints  which 
have  been  referred  to  EEOC,  OFCCP 
will  consult  with  EEOC  at  the 
commencement  of  the  compliance 
review  to  determine  whether  EEOC  or 
OFCCP  will  investigate  and  resolve  such 
complaints. 

(c)  Resolution  of  matters.  (1)  If  any 
complaint  investigation  indicates  a 
violation  of  the  Order,  reasonable 
efforts  shall  be  made  to  secure 
compliance  through  conciliation  and 
persuasion.  (2)  Where  any  complaint 
investigation  indicates  a  violation  of  the 
Order  and  the  matter  has  not  been 
resolved  by  informal  means,  the  matter 
may  be  recommended  to  the  Office  of 
the  Solicitor  for  consideration  of  legal 
enforcement  proceedings. 

§  60-1.25    Stiow  cause  notices  and  notices 
of  violation. 

(a)  General  Rule.  At  the  conclusion  of 
a  compliance  review  or  complaint 
investigation  conducted  pursuant  to  the 
Order  or  sections  402  and  503,  a  notice 
to  show  cause  or  a  notice  of  violation 
shall  be  served  on  the  contractor  if  the 
deficiencies  which  were  disclosed  in  the 
review  or  investigation  have  not  been 
corrected  through  a  conciliation 
agreement,  letter  of  commitment  or 
consent  decree.  Where  appropriate, 
show  cause  notices  may  be  used  at  any 
other  stage  of  the  review. 

(b)  Show  cause  notices — exceptions  to 
the  general  rule.  A  notice  to  show  cause 
why  enforcement  proceedings  should 
not  be  initiated  shall  be  used  when  an 
uncorrected  deficiency  is  disclosed  in  a 
compliance  review  or  complaint 
investigation,  except  when:  (1)  A  notice 
of  violation  under  paragraph  (d)  of  this 
section  is  appropriate;  (2)  a  violation  of 
a  conciliation  agreement  under 
paragraph  (f]  of  this  section  is  alleged; 
(3)  one  or  more  special  violations  as 
discussed  in  §  60-1. 29(d)  of  this  part  is 
alleged;  or  (4)  OFCCP  contemplates 
judicial  enforcement  under  §  60-1.29(f| 
of  this  part. 

(c)  Show  cause  notices — contfttls  and 
timeframes.  (1)  A  notice  to  show  cause 
should  contain: 

(i)  An  itemization  of  the  sections  of 
the  Order,  sections  402  and  503.  and  of 
the  regulations  with  which  the 
contractor  has  been  found  in  violation, 
with  a  description  of  the  conditions, 
practices,  facts,  or  circumstances  which 
give  rise  to  each  v  iolation: 

(ii)  A  statement  of  the  corrective 
actions  proposed  by  OFCCP  to  .ichieve 
compliance: 

(iii)  A  request  for  a  written  response 
to  the  findings,  including  commitments 
to  corrective  actions  or  the  presentation 
of  opposing  facts  and  evidence:  and 
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program;  (3)  the  results  of  an  on-site 
review  of  the  contractor's  compliance 
with  the  Order  or  of  sections  402  and 
503:  (4)  a  contractor's  refusal  or  failure 
to  submit  an  affirmative  action  program; 


the  contractor  has  failed  to  change  the 
praf  tices);  (2)  the  contractor  has  refused 
or  failed  to  develop  or  submit  a  current 
affirmative  action  program;  (3)  the 
contractor  has  failed  or  refused  to 


such  compliance  without  contested 
litigation. 

(5)  As  used  in  this  part,  the  Attorney 
General  shall  mean  the  Attorney 
General,  the  Assistant  Attorney  General 
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(iv)  A  suggested  date  for  the 
conciliation  coiifc-ence. 

(2)  The  contractor  shall  be  accorded 
30  days,  or  such  Inri^er  period  ss  may  be 
authorized  by  the  Director  or  his/her 
designee,  to  establish  that  it  is  not 
covered  by  or  is  in  compliance  with  the 
Order  and  sections  402  and  503.  or  to 
eiUer  into  a  conciliation  agreement  or 
letter  of  commitment. 

(d)  Notice  of  Violation  (1)  A  notice  of 
violation  may  be  used  where 
circumstances  do  not  permit  30  days  to 
resolve  the  matters  (e.g.  pre-award 
compliance  reviews),  and  may  be  used 
at  any  time  during  the  compliance 
review  or  complaint  investigalio-i  (e.g. 
v/here  serious  violaticns  such  as 
intimidation,  or  interference  with  the 
orderly  process  of  the  review  or 
investigation  are  alleged).  A  notice  of 
violation  shall  contain  a  shoit  and  plain 
statement  of  the  deficiency  adequate  to 
put  the  contractor  on  notice  of  the 
violation  with  which  it  is  chHrged.  The 
notice  shall  accord  the  contractor  a 
reasonable  period  of  time  (not  to  exceed 
15  days)  in  which  to  respond  and  for 

'  onciliation. 

(2)  A  notice  of  violation  also  may  be 
used  when  the  compliance  review  or 
c'.-'mplaint  investigation  discloses  a 
violation  of  a  matter  which  is  the 
subject  of  a  conciliation  agreement. 
le'ipr  of  commitment  or  consen'  or  other 
decree  be' ween  the  contractijr  and  the 
Department  of  Laboi,  the  Attorney 
General  acting  on  heh.=ilf  of  OFCCP.  or  a 
former  compliance  agenry  (see  41  CFR 

Rr;-1.25(b;). 

(e)  Participaticn  hy  collective 
biirgoining  representatives.  When  a 
notice  to  show  cause  or  a  notice  of 
violation  proposes  a  change  in  the  ternis 
or  conditions  of  en"';i!oyn-.enl  v\hiLh  are 
governed  by  the  pro\isions  of  a 
collective  bargaining  agreei'iicr'  the 
collective  bargaining  representatives 
shall  be  given  ncjtice  of  the  proposed 
chan.ce  and  an  opportunity  to  nrefent 
their  positions  and  supporlinc  evidence 
to  OFCCP  and  shall  be  invited  to 
pHrticip;^te  in  conciliation  discussions  to 
the  ext'r.l  those  discussions  relate  to 
such  chantu's.  prior  to  any  resolution  or 
agreement  between  OFCCP  and  the 
contract. ir  relating  to  such  mailers. 

(f)  Procedure  when  c  conciliation 
agreement  is  violated.  When  a 
coiiciliation  agiecmrnt  has  bc'cn 
violated,  the  following  procedures  aie 
apfilicable:  (1)  A  written  notice  shall  be 
sent  to  the  contractor  setting  ioith  the 
violations  alleged  and  summarizing  the 
supporting  evidence.  The  contractor 
shall  have  15  days  from  receipt  of  the 
notice  to  respond,  except  in  those  cases 
in  which  such  a  delay  would  result  in 
irreparable  injury  to  the  employment 


lights  of  affected  emiployees  or 
applicants. 

(2J  During  the  15-day  period  the 
contractor  may  demonstrate  in  writing 
that  it  has  not  violated  its  com.mitments. 

(3)  If  the  contractor  is  unable  to 
demonstrate  that  it  has  not  violated  its 
commitments,  or  if  the  nciicc  alleges 
irreparable  injury,  enforcement 
proceedings  may  be  initiated 
imm-edialely  without  issuing  a  show 
cause  notice  or  proceeding  through  any 
other  requirement  contained  in  this 
chapter. 

§  60-1.26    Conciliation  agreements. 

(a)  A  conciMat'on  agreement  is  a 
written  agreement  between  OFCCP  and 
a  contractor  by  which  the  contractor 
undertakes  specific  obligations  to 
correct  or  remedy  noncompliance  with 
the  Order  or  with  sections  402  and  503. 
A  conciliation  agreement  normally  is 
required  where  a  compliance  review, 
complaint  investiga'ion  or  some  other 
review  discloses  \  iol'itions  of  the  Order 
or  of  sections  402  ar;d  503,  and  (1)  the 
contractor  is  willing  to  correct  the 
violations  or  deficiencies  and  (2)  OFCCP 
determir.js  that  a  settlement  (rather 
than  formal  enforcement)  is  appropriate. 
The  agreement  shall  provide  for  the 
rem.ediai  relief  necessary  to  correct  the 
violaticns  or  deficiencies,  which  may 
include  priority  rights  to  h're  or 
promotion,  training,  bark  pav,  front  pay 
and  ret: oactive  seniority,  etc  .  for  an 
affected  class  or  for  individuals,  ss 
approp'"i;ite, 

(b)  A  conciliation  agreement  shall 
include  (1]  A  statement  of  each 
deficiency  or  violation:  (2)  the 
corresponding  pi'ecise  remedia!  .iction  to 
be  taken  and  a  timetable  for 
impleii'.entation;  (3)  a  requirement  for 
periodic  reporting  to  OFCCP  as  to 
im.plemcntation  of  f'e  agreement,  if 
appropriate;  and  (4)  a  copy  of  the  notice 
to  show  cause  or  notice  of  violation 
when  such  has  been  previously  ir-sui;d. 

(c)  A  conciliation  agreeiTie:".t  -s 
effective  when  it  has  been  s'.yned  i^iy  the 
contractor  and  the  proper  Assi-iant 
Regional  Administrator,  OFCCP.  uiiless 
within  45  days  of  receipt  froin  the 
Assistant  Regional  Administrator,  the 
Director  rejects  the  agreenien!, 

(d)  Conciliation  agreements  shall  not 
be  entered  into  after  enforcement 
proceedings  have  been  initiated. 
Setllenients  of  eni'orcement  proceedings 
by  the  Office  of  the  Solicitoi  nornvilly 
will  be  b>  consent  decree. 

(e)  Letters  of  comniitmrn'.  in  beu  of 
conciliation  agreements,  are  appropriate 
for  resolving  minor  technical 
deficiencies. 


60-1.27    Assumption  of  jurisdiction  by  the 
Director. 

(a)  The  Director  may  inquire  into  the 
status  of  any  pending  matter.  Where  the 
Director  considers  it  necessarv  ^r 
appropriate  to  the  achievement  ol  the 
purposes  of  the  Order  or  of  see' ions  402 
and  503,  he/she  may  assume  jurisdiction 
over  the  m.itter  and  proceed  as  prov  ided 
in  this  chapter.  Whenever  the  Director 
assum.es  jurisdiction  over  any  matter, 
he/she  may  conduct,  or  have  conducted, 
such  investigation,  hold  such  hearings, 
including  record  hearings,  and  hearings 
under  §  60-1.9(b)  of  this  part,  make  such 
findir.gs.  issue  such  recommendations 
and  directives  and  lake  such  other 
action  as  may  be  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  Order  or  of  sections  402  and  503. 

(b)  For  reasonable  cause  shown,  the 
Director  may,  on  his/her  own  motion  or 
pursuant  to  a  request,  reconsider  or 
cause  to  be  reconsidered  a  matter 
arising  under  the  Order  or  under 
sections  4G2  and  503  which  presently  is 
pending  in  OFCCP. 

§  50-1.28    Intimidation  and  interference. 

The  sanctions  and  penalties  contained 
in  Subpart  D  of  th.e  Order,  and  in  Parts 
60-250  and  60-741  of  this  chapter  may 
be  exe^'cised  against  any  contractor  or 
applicant  which  fails  to  take  all 
necessary  steps  to  ensure  that  no  person 
intimidates,  threatens,  coerces,  or 
discriminates  agi-iinst  any  indiviiJual  for 
the  purpose  of  interfering  with  the  filing 
of  a  compl.'iint.  furnishing  informalion, 
or  assisting  or  participating  in  any 
manner  in  an  investigation,  compliance 
review,  hearing  or  any  other  activity 
related  to  the  adnrinistr-ition  of  tiie 
Order,  sections  402  and  503  or  any  other 
Federal,  slate  or  local  laws  requiting 
equal  employment  opportunity.  Such 
sanctions  and  penalties  also  apply  to 
contractors  or  applicants  which 
discriminate  against  a  person  because 
he  or  she  has  opposed  any  em.p'oy  nienl 
practice  unlawful  under  the  Order, 
sections  402  and  503.  Title  VII  of  the 
Civil  R'ghts  Act  of  1964,  as  amended,  or 
any  other  Federal,  state  or  local  Iwv.  s. 

§60-1.29    Enforcement  proceedings. 

(a)  General  If,  as  a  result  of  a 
com.pliance  review,  complaint 
investrgtition  or  some  other  review, 
OFCCP  believes  that  the  Order  or  thai 
sections  402  and  503  h.ne  been  violated, 
the  niallcr  miy  be  referred  to  the  Office 
of  the  Solicitor  for  consideration  of  legal 
enforcement  proceedings. 

(b)  Violations.  Violations  may  be 
found  based  upon,  inter  alia,  any  of  the 
following:  (1)  the  results  of  a  compliance 
review  or  complaint  investigation:  (2) 
analysis  of  an  affirmative  action 
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(j)  Enforcement  policy  regarding 
Federal  depo.-iit  anil  share  insurance. 
The  Department  of  Labor  will  not  debar 
financ:ial  institutions  (e.g.,  banks, 
savings  and  loan  associations  and  credit 


,1 I  J 


on  the  contractor  to  demonstrate  that  it 
is  entitled  to  reinstatement. 

(b)  Rescission  of  the  debarment  order 
and  reinstatement  of  the  contractor's 
eligiblity  for  further  contracts  may  be 


(d)  The  Directors  or  Secretary  s 
decision  on  the  petition  for 
reinstatement  shall  constitute  a  final 
administrative  order. 

(e)  Any  party  or  person  uho 
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program;  (3)  the  results  of  an  on-site 
review  of  the  contractor's  compliance 
with  the  Order  or  of  sections  402  and 
503;  (4)  a  contractor's  refusal  or  failure 
to  suljmit  an  affirmative  action  program; 

(5)  a  contractor's  refusal  or  failure  to 
permit  an  on-site  compliance  review  or 
complaint  investigation  to  be  conducted; 

(6)  a  contractor's  refusal  or  failure  to 
maintain  records  and  other  information. 
or  to  supply  copies  of  such  records  or 
information  required  to  be  maintained 
or  supplied  by  the  Order  or  by  sections 
402  and  503;  and  (7)  any  substantial  or 
material  violation  of  the  contractual 
provisions  of  the  Order  or  of  the 
regulations  implementing  sections  402 
and  503. 

(c)  Administrative  enforcement 
prucfedings.  Administrative 
enforcement  proceedings  are  brought  by 
the  Office  of  the  Solicitor  and  shall  be 
conducted  under  the  Rules  of  Practice 
for  Administrative  Proceedings  to 
Enforce  Equal  Opportunity  under 
Executive  Order  11246,  Section  402  and 
Section  ,503  contained  in  Part  60-30  of 
this  chapter.  Administrative 
enforcement  proceedings  may  be 
commenced  to  enjoin  violations  of  the 
Order  or  of  sections  402  and  503,  to  seek 
appropriate  relief  (which  may  include 
back  pay,  front  pay,  retroactive 
seniority,  training,  priority  rights  to  hire 
or  promotion,  etc.,  for  an  affected  class 
or  for  individuals)  or  to  impose 
sanctions. 

(d)  Special  violations.  If  the 
contractor  refuses  or  fails  to  (1)  submit 
an  affirmative  action  program;  (2)  supply 
copies  of  relevant  records  or  other 
requested  information;  (3)  allow  OFCCI' 
access  to  its  premises  for  an  on-site 
review  or  investigation;  or  if  the 
contractor  is  being  charged  with 
intimidation  or  interference  under  §  60- 
1.28  of  the  part,  and  if  conciliation 
efforts  under  this  part  are  unsuccessful, 
administrative  enforcement  proceedings 
may  be  commenced  without  serving  the 
contractor  with  a  show  cause  notice  or  a 
notice  ofviolation. 

(e)  Preliminary  administrative 
ntfurccment proceedings.  Preliminary  or 
summary  enforcement  proceedings 
under  41  CFR  60-30.38  may  be 
appiopriate  when  the  evidence  indicates 
one  or  more  of  the  following  violations 
of  the  Order,  section  402  or  section  503; 
(1)  The  contractor  is  engaging  in 
employment  practices  which  violate  its 
contractual  obligations  so  as  to  made 
the  contractor  not  responsible  to 
perform  its  contractual  EEO  obligations 
(such  as.  where  a  preaward  or  other 
compliance  review  discloses  evidence 
that  the  contractor  is  engaging  in 
prohibited  employment  practices  and 


the  contractor  has  failed  to  change  the 
practices);  (2)  the  contractor  has  refused 
or  failed  to  develop  or  submit  a  current 
affirmative  action  program;  (3)  the 
contractor  has  failed  or  refused  to 
supply  requested  records  or  other 
information  it  is  required  to  supply;  (4) 
the  contractor  has  failed  or  refused  to 
permit  access  to  its  premises,  to  its 
records  for  reviewing  or  copying  or  to  its 
emplo\  ees  or  witnesses  for  interviewing 
or  questioning  during  an  on-site  review 
or  investigation;  (5)  the  contractor  has 
engaged  in  intimidation  or  retaliation  in 
violation  of  §  60-1.28  of  this  part. 
Preliminary  enforcement  proceedings 
involving  one  or  more  such  violations 
may  be  commenced  by  the  office  of  the 
Solicitor,  and  shall  be  conducted 
pursuant  to  the  rules  of  practice  for  such 
proceedings  under  Part  60-30  of  this 
chapter, 

(f|  Indicia!  enforcement— referrals  to 
tlw  Dfparlment  of  Justice.  (1)  Violations 
of  the  Order  or  section  402  or  503  or  the 
threat  of  violations  of  the  Order  or 
section  402  or  503  may  be  referred  to  the 
Department  of  justice  for  judicial 
enforcement.  There  are  no  procedural 
prerequisites  to  a  referral  to  the 
Department  of  Justice. 

(2)  Whenever  a  matter  has  been 
referred  to  the  Department  of  Justice  for 
consideration  of  judicial  proceedings, 
the  Attorney  General  may  bring  a  civil 
action  against  the  contractor  or  any 
other  person  in  the  appropriate  district 
court  of  the  United  States  requesting  a 
temporary  restraining  order,  preliminary 
or  permanent  injunction,  and  an  order 
for  such  additional  equitable  relief, 
including  back  pay,  dee.med  necessary 
or  appropriate  to  ensure  the  full 
enjoyment  of  the  rights  secured  by  the 
Order  or  section  402  or  503,  or  any  of  the 
ahuvf^ 

(3)  The  Attorney  General  is 
authorized  to  conduct  such  investigation 
of  the  facts  as  he/she  may  deem 
necessary  or  appropriate  to  carry  out 
his/her  responsibilities  under  these 
regulations. 

(4)  Prior  to  the  institution  of  any 
judicial  proceedings,  the  Attorney 
General,  on  behalf  of  the  Director,  is 
authorized  to  make  reasonable  efforts  to 
secure  compliance  with  the  contract 
provisions  of  the  Order.  He/she  may  do 
so  by  pro\iding  the  contractor  and  any 
other  person  with  reasonable  notice  of 
findings,  his/her  intent  to  file  suit,  and 
the  actions  he/she  believes  necessary  to 
obtain  compliance  with  the  contract 
pro\  isions  of  the  Order  without 
contested  litigation,  and  by  offering  the 
contractor  and  any  other  person  a 
reasonable  opportunity  for  conference 
and  conciliation,  in  an  eflbrt  to  obtain 


such  compliance  without  contested 
litigation. 

(5)  As  used  in  this  part,  the  Attorney 
General  shall  mean  the  Attorney 
General,  the  Assistant  Attorney  General 
for  Civil  Rights,  or  any  other  person 
authorized  by  regulations  or  practice  to 
act  Tor  the  Attorney  General  with 
respect  to  the  enforcement  of  equal 
employment  opportunity  laivs,  orders 
and  regulations  generally,  or  m  a 
particular  matter  or  case. 

(g)  Recommendations  to  the  Attorney 
General  for  investigation  and  possible 
suit.  In  addition  to  recommending  that 
suit  be  instituted  upon  referral  under  41 
CFR  60-1. 29(f)  above,  the  Department  of 
Labor  may  recommend  that  the  Attorney 
General  conduct  further  investigation  of 
a  contractor  to  determine  whether  there 
are  substantial  violations  of  the  Order, 
section  402,  section  503  or  other 
contractural  obligations  assumed  by  the 
contractor  that  warrant  4he  initiation  of 
a  lawsuit.  Upon  doing  so  the 
Department  of  Labor  shall  promptly 
notify  the  contractor  of  that 
recommendation.  Upon  receipt  of  such  a 
recommendation  the  Attorney  General 
is  authorized  to  take  any  action,  with 
respect  to  a  contractor,  which  is 
authorized  by  a  referral  under  41  CFR 
60-1.29(f)  above. 

(h)  Referrals  to  the  Equal  En.ployment 
Opportunity  Commission.  The 
Department  of  Labor  may  recommend 
that  the  Equal  Employment  Opportunity 
Commission  institute  appropriate 
proceedings  under  Title  VII  of  the  Civil 
Rights  Act  of  1964.  In  addition,  and 
where  appropriate,  the  Department  of 
Labor  will  make  such  recommendations 
to  the  EEOC  in  connection  with  alleged 
violations  by  financial  institutions 
whose  only  nexus  to  the  Federal 
Government  is  Federal  deposit  or  share 
insurance. 

(i)  Referrals  to  financial  institution 
regulatory  agencies.  Where  appropriate, 
the  Department  of  Labor  may  refer 
alleged  violation  of  the  Order,  section 
402  or  section  503  by  financial 
institutions  to  the  appropriate  Federal 
financial  institutions  regulator\  agency 
for  actions  under  that  agency's 
procedures.  Whenever  the  Department 
of  Labor  refers  a  violations  by  a 
financial  institution  to  the  appropriate 
regulatory  agency,  the  agency,  after 
consultation-  with  the  Department  of 
Labor,  may  take  such  action,  in  its  sole 
discretion,  as  it  deems  appropriate. 
These  agencies  are;  (1)  Federal  Home 
Loan  Bank  Board;  (2)  Federal  Deposit 
Insurance  Corporation;  (3)  Comptroller 
of  the  Currency;  (4)  the  Board  of 
Governors  of  the  Federal  Reserve 
System;  and  (5)  the  National  Credit 
Union  Administration 


(j)  Enforcement  policy  regarding 
Federal  deposit  and  share  insurance. 
The  Department  of  Labor  will  not  debar 
financ;ial  institutions  (e.g..  banks, 
savings  and  loan  associations  and  credit 
unions)  from  future  Federal  deposit  or 
share  insurance,  or  cancel,  terminate  or 
suspend  existing  Federal  deposit  or 
share  insurance,  in  the  event  that  a 
financial  institution  which  li;is  Federal 
deposit  or  share  insurance  is  alleged  to 
be  in  violation  of  its  contractual 
commitments  under  the  Executive 
Order,  section  402  or  section  503,  the 
Department  of  Labor  will  pursue  one  of 
the  options  mentioned  in  paragraphs  (f). 
(h)  ami  (i)  of  this  section  with  respect  to 
the  deposit  or  share  insurance 
relationship.  Such  recommerid.ilions  or 
referrals  as  described  in  paragraphs  (f)- 
(h)  and  (i)  of  this  section  may  take  place 
without  or  after  an  administrativ  e 
hearing  in  the  Department  of  Labor. 

§60-1.30    Debarment  and  contract 
Ineligibility  list. 

No  order  for  debarment  irom  further 
Government  contr;icts  or  subcontiacts 
pursuant  to  section  209(a)(6)  of  the 
Order  or  pursuant  to  the  regulations 
implementing  sections  402  and  503  shall 
be  made  without  affording  the 
contractor  an  opportunity  for  a  hearing, 
either  administiative  or  judicial.  The 
Director  periodically  shall  disiribute  a 
list  to  all  executive  dfjpaitments  and 
agencies  giving  tht?  names  of  contractors 
which  have  been  declared  ineligible 
under  'he  Order  or  under  sections  402 
and  503  for  furthei  (Jovernnient 
contracts  and  sul)C(mtracts.  The  Director 
shall  promptly  notify  the  Comptroller 
General  of  the  United  States  when 
contracts  have  been  cancelled  or 
terminated  or  when  a  contractor  has 
been  debarred  from  further  Government 
contracts  under  the  Order  or  under 
sections  402  and  .503.  The  Director  shall 
take  appropriate  steps  to  notify  prime 
contractors  of  the  dc^barred  conlractor's 
ineligibility  for  siibconlracts. 

§  60- 1.31     Petition  for  reinstatement  for 
debarred  contractors. 

(a)  Any  contraf  tor  declaied  ineligible 
under  the  Order  or  under  section  402  or 
503  for  further  contia(;ts  may  petition 
the  Director  for  rcMnstatement.  A  copy  of 
the  petition  for  reinstatement  shall  be 
served  on  the  patties  to  the  original 
proceeding  which  led  to  the  debarment. 
The  petition  for  reinstatement  shall  set 
forth  what  actions  the  contractor  has 
taken  to  comply,  as  applicable,  with  the 
Order,  si^ction  402  or  section  503  and  in 
what  way  the  contractor  will  comply 
with  requirements  which  may  involve 
future  performance.  The  burden  shall  be 


on  the  contractor  to  demonstrate  that  it 
is  entitled  to  reinstatement. 

(b)  Rescission  of  the  debarment  order 
and  reinstatement  of  the  contractor's 
eligiblity  for  further  contracts  may  be 
conditioned  on  the  contractor  satisfying 
the  Director  that  it  has  established  and 
vviil  implement  personnel  and 
employment  policies  in  compliance  w'ith 
the  provisions  of  the  Order  or  of  section 
402  or  503.  In  carrying  out  his/her 
responsibilities  under  this  section,  the 
Director  may  require  that  compliance 
reviews  be  conducted  of  the  contractor's 
establishments,  and  that  the  contractor 
supply  copies  of  any  information 
relevant  to  determining  its  compliance 
with  the  Order  or  wiih  sections  402  or 
503.  Reinstatement  also  may  be 
conditioned  on  a  program  of  compliance 
which  may  include  meeting 
requirements  not  specifically  mentioned 
in  the  debarment  order  where  meeting 
these  requirements  is  necessary  to 
achieve  compliance  under  the  Order  or 
under  section  402  or  503.  Where  the 
debarment  was  based  on  a 
determination  of  the  contractors 
liability  but  the  extent  of  the  relief  or  the 
number  or  identity  of  persons  entitled  to 
relief  has  nut  been  determined  or  where 
there  are  other  issues  appropriate  for 
hearing,  the  Director  may  remand  the 
matter  to  the  Administrative  Law  judge 
for  a  recommended  determination  of 
such  issues  prior  to  reinstatement.  On 
remand  from  the  Director,  the 
Administrative  Law  Judge  shall  follow 
the  procedures  in  Part  BO-30  of  this 
chapter  in  making  his/her  recommended 
determination  of  the  number  of  identity 
of  the  individuals  entitled  to  relief  and 
the  amount  of  relief.  Reasonable 
discovery  shall  be  allowed  on  those 
issues.  The  matter  shall  then  proceed  in 
accordance  with  §§  60-30.25  through  60- 
30.30  of  this  chapter.  Reinstatement  by 
the  Director  or  Secretary,  as  applicable, 
may  be  conditioned  on  the  contractor's 
satisfying  any  relief  finally  determined 
by  the  Secretary  or  Director,  as 
applicable,  to  be  owed. 

(c)  Any  conditions  up'.ii  whi(  h  the 
recission  of  the  deha;n;enl  order  and 
reinstatement  of  the  contractor  are 
based  shall  be  set  forth  by  the  Director 
or  the  Secretary,  as  appropriate,  in  an 
order  which  shall  be  filed  with  the 
Administrative  Law  Judge  and  made  a 
part  of  the  record  in  the  original 
proceeding  from  which  the  debarment 
resulted.  The  Administrative  Law  Judge 
shall  retain  jurisdiction,  and  any 
subsequent  violations  involving  the 
same  issues  which  gave  rise  to  the 
debarment  order  or  which  are  included 
in  the  reinstatement  order  may  be  raised 
by  motion  in  the  original  prc^ceeding. 


(d)  The  Director's  or  Secretary's 
decision  on  the  petition  for 
reinstatement  shall  constitute  a  final 
administrative  order. 

(e)  Any  party  or  person  v\ho 
participated  (pursuant  to  41  CFR  60- 
30.24)  in  the  proceeding  which  gave  rise 
to  the  debarment  order  may  make 
submissions  opposing  or  supporting  the 
contractor's  petition  for  reinstatement. 

(f)  When  a  debarred  contractor  is 
reinstated,  the  Director  shall  take 
prompt  action  to  notify  the  contractors. 
Comptroller  General  and  the  agencies 
which  received  notice  of  the  debarment. 

Subpart  C— Ancillary  Matters 

§  60-1.40    Affirmative  action  programs. 

(a)  Requirements  of  programs.  Each 
nonconstruction  contractor  which  has  .50 
or  more  employees  and  (1)  has  a 
contract  of  $50,000  or  more;  or  (2)  has 
contracts  (including  Government  bills  of 
lading)  which,  in  any  12-month  period 
total  850,000  or  more,  or  reasonably  may 
be  expected  to  total  550,000  or  more:  or 
(3)  is  a  financial  institution  which  serves 
as  a  depository  for  Government  funds  in 
any  amount,  acts  as  an  issuing  or 
redeeming  agent  for  U.S.  savings  bonds 
and  savings  notes  in  any  amount,  or 
subscribes  to  Federal  deposit  or  ."share 
insurance,  shall  develop  a  written 
affirmative  action  program  for  each  of 
its  establishments.  Each 
nonconstruction  contractor  shall  require 
each  subcontractor  which  has  50  or 
more  employees  and  (i)  has  a 
subcontract  of  $50,000  or  more;  or  (ii) 
has  subcontracts  (including  Government 
bills  of  lading]  which,  in  any  12-month 
period  total  $50,000  or  more,  or 
reasonably  may  be  expected  to  total 
850,000  or  more;  or  (iii)  is  a  financial 
institution  which  serves  as  a  depository 
for  Government  funds  in  any  amount, 
acts  as  an  issuing  or  redeeming  agent  for 
U.S.  savings  bonds  and  savings  notes  in 
any  amount,  or  subscribes  to  Federal 
deposit  or  share  insurance,  to  develop  a 
WTitten  affirmative  action  progiam  for 
each  of  its  establishments.  A  necessary 
prerequisite  to  the  development  of  a 
satisfactory  affirmative  action  program 
is  the  identification  and  analysis  of 
problem  areas  inherent  in  minority  and 
female  employment  and  an  evaluation 
of  opportunities  for  utilization  of 
minority  group  and  female  personnel. 
The  conlractor's  program  shall  provide 
in  detail  for  specific  steps  to  guarantee 
equal  employment  opportunity  keyed  to 
the  problems  and  needs  of  members  of 
minority  groups  and  women,  including, 
when  there  is  underutilizafion  or  other 
deficiencies,  the  development  of  specific 
goals  and  timetables  for  the  prompt 
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achievement  of  full  and  equal 
(\mployment  opportunity. 

(b)  Mainlcncr.ce  of  programs. 
Contractors  currently  subject  to  this 
section  and  Part  60-2  of  this  chapter 


equal  consideration  for  employment 
without  regard  to  race,  color,  religion, 
sex,  or  naliimal  origin; 

(d)  Uses  a  single  advertisement  in 
which  appears  in  clearly  distinguishable 


(U, 


'.jrt   ofii.   il   r^nnnrliinit\' 


Constitution  Avenue,  N.VV..  Wiislnnfilon.  DC 
20210  o'r  an  OFCCP  resional  office  listed  in 
mcst  telephone  directuries  under  t!  S 
Governinent,  Department  of  Lahur 
Complaints  specifically  under  the  veterans' 
law  may  also  be  filed  directly  with  the 
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affirmative  action  clauses  of  sections 
402  and  503  shall  be  considered  to  be  a 
part  of  evtry  contract  and  subcontract 
required  by  the  Order  and  sections  402 
and  503  to  include  such  clauses 
regardless  of  whether  the  clauses  are 


Sec. 

60-2,12    Establishment  of  goals  and 

timetables. 
60-2.13    Additional  required  ingredients  of 

affirmative  action  programs. 
60-2.14    Program  summary. 
60-2.15    Compliance  status. 


(b)  Relief,  including  back  pay,  where 
appropriate,  for  members  of  an  affected 
class  or  individuals  who  by  virtue  of 
past  discrimination  continue  to  suffer 
the  present  effects  of  that 
discrimination,  shall  be  provided  in  the 
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iichievement  of  full  and  equal 
employment  n()portunily. 

(b)  Mainlcnancp  of  programs. 
Contractors  currently  subject  to  this 
•siTtion  and  Part  60-2  of  this  chapter 
must  have  an  affirmative  action  program 
in  place  at  each  establishment.  If  a 
contractor  is  not  currently  subject  to  this 
section  and  Part  60-2  it  must,  within  120 
days  from  the  commencement  of  the 
contract,  develop,  implement,  and 
maintain  separate  affirmative  action 
programs  for  each  of  its  establishments 
A  copy  of  the  appropriate  affirmative 
action  program  shall  be  maintained  at 
each  of  the  contractor's  locations.  An 
affirmative  action  program  shall  be  part 
of  the  staffing  and  training  plans  for 
each  new  establishment  and  shall  be 
developed  and  made  available  prior  to 
the  staffing  of  such  establishment.  A 
report  of  the  results  of  such  program 
shall  be  compiled  annually  and  the 
program  shall  be  updated  at  that  time. 
This  information  shall  be  made 
available  to  OFCCP  upon  request  and 
the  contractor's  affirmative  action 
program  and  the  results  it  produces  shall 
be  evaluated  as  part  of  compliance 
review  activities. 

(c)  Application  to  construction 
contractors.  The  provisions  of  this 
section  60-1.40  shall  be  applicable  to  the 
nonconstruction  employees  of  a 
construction  contractor  which  has  50  or 
more  nonconstruction  employees  and 
which  has  (1)  a  contract  of  $50,000  or 
more:  or  (2)  contracts  {including 
Government  bills  of  lading)  which,  in 
any  12-month  period  total  350,000  or 
more,  or  reasonably  may  be' expected  to 
total  $50,000  or  more. 

§  60-1.41    Solicitations  or  advertisements 
for  employees. 

In  solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  a 
contractor,  the  requirements  of 
paragraph  (2)  of  the  equal  opportunity 
clause  shall  be  satisfied  whenever  the- 
contractor  complies  with  any  of  the 
following: 

(a)  States  e.xpressly  in  the 
solicitations  or  advertising  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without 
regard  to  race,  color,  religion,  sex,  or 
national  origin; 

(b)  Uses  display  or  other 'advertising, 
and  the  advertising  includes  an 
appropriate  insignia, prescribed  by  the 
Director.  The  use  of  the  insignia  is 
considered  subject  to  the  pni\  i.'iions  of 
18U.S.C.  701: 

(c)  Uses  a  single  advertisement,  and 
the  advertisement  is  grouped  with  othtu 
advertisements  under  a  caption  which 
clearly  states  that  all  employers  in  the 
group  assur(t  all  qualified  applicants 


equal  consideration  fui  employment 
without  regard  to  race,  color,  religion, 
sex,  or  national  origin; 

(d)  Uses  a  single  advertisement  in 
which  appears  in  clearly  distinguishable 
type  the  phrase  "an  ecju.i!  opportunity 
employer." 

§  60-1.42    Notices  to  be  posted. 

(a)  Unless  alternative  notices  are 
prescribed  by  the  Director,  the  notices 
which  contractors  are  required  to  post 
by  paragraphs  (1)  and  (:i)  of  the  equal 
opportunity  clause  will  contain  the 
following  language  in  English  and 
Spanish  and  will  be  provided  by  the 
contracting  or  administering  agencies; 

Equal  Employment  Opportunity  Is  the  Law — 
Discrimination  Is  Prohibited  by  the  Civil 
Rights  Act  of  1964  and  by  E,\eculive  Order 
No.  11246 

Private  Industry.  State,  and  l.oral 
Covfrnwcnt 

Title  VII  of  the  Civil  Rif^hLs  .\c\  of  1964.  as 
iimendt'd.  prohibits  job  di.scrimination 
becyuse  of  race,  color,  relifiion.  sex  or 
national  orioin. 

Applicants  to  and  empkiwes  of  private 
employers,  state/local  governments,  and 
public/private  educational  institutions  are 
protected.  Also  covered  are  employment 
agencies,  lal)or  unions  and  apprenticeship 
programs.  Any  person  who  l)elieves  he  or  she 
has  been  discriminated  a<;:iinst  should 
contact  immediately: 

The  U.S.  Equal  Employmeiil  Opportunity 
Commission  (KEOC].  2401  F.  Si.  N.W., 
Washington.  D.C.  20506. 

Federal  Contract  Employment 

Executive  Order  11246.  as  amended, 
prohibits  job  discrimination  because  of  race, 
color,  religion,  sex  or  national  origin  and 
requires  affirmative  action  to  ensure  equality 
of  opportunity  in  all  aspects  of  employment. 

Section  'Mi  of  the  Rehabilitalion  Act  of 
1973  prohibits  job  discrimination  because  of 
h.mdicap  ami  requires  affirni.Uive  action  to 
emplny  anrl  .idvance  in  en-.()liiynicnl  qualified 
handicapped  workers. 

Section  402  of  the  Vieinani  Era  Veterans' 
Readjustment  .Assistance  Act  of  1974 
prohibits  job  discrlminalion  and  requires 
affirmative  action  to  emplnv  and  advance  in 
employment  |1)  qualified  \icinam  era 
veterans  duriUH  the  first  ff)ur  years  after  ihiMr 
discharge  .mil  !U)  qualified  disabled  veterans 
throughout  their  workini^  life  if  they  have  a  .'Ul 
percent  or  mure  disability 

Applif:ciiits  lo  and  emplnv  res  of  any 
company  wilh  a  Federal  (lovrrnment 
crmtracl  oi  siilicontraci  aie  protected.  Any 
person  v%ht)  lirlieves  a  contrcictor  has 
\iolated  its  .ifl'irmative  acluin  obligations. 
including  nnndiscriminalion  under  Executive 
Order  11241).  as  amended  lu  under  Section 
50.'i  of  the  Rchabililalion  Ai  I.  or  under 
Section  402  of  the  Vietnam  F.ia  Veterans' 
Readjustnienl  Assistance  Act  of  1974  should 
contact  imnifiliately: 

The  Em[ilii\  nicnl  Stand, inls 
.Administraliiin.  Office  of  Fcrlcral  Contract 
Cimipliani  !•  i'usyrams  (OICCI').  Third  and 


Conslilution  Avenue,  N'.VV.,  Washington.  D.C, 
20210  o'r  an  OFCCP  regional  office.  Iisliid  in 
most  telephone  directories  under  L!  S 
Government,  Department  of  Labor 
Complaints  specifically  under  the  veterans' 
law  may  also  be  filed  directly  with  Ihe 
Veterans'  Employment  Service  through  local 
offices  of  the  state  employment  service. 

All  complaints  must  be  filed  within  180 
days  from  the  date  of  the  alleged  v  iolation. 

(b)  The  requirements  of  paragraph  (3) 
of  the  equal  opportunity  clause  will  be 
satisfied  whenever  the  contractor  posts 
copies  of  the  notification  prescribed  by 
or  pursuant  to  paragraph  (a)  of  this 
section  in  conspicuous  places  available 
to  employees,  applicants  for 
employment,  and  representatives  of 
each  labor  union  or  other  organization 
representing  its  employees  with  which  it 
has  a  collective-bargaining  agreement  or 
other  contract  or  understanding. 

§  60-1.43    Access  to  records  and  site  of 
employment. 

Each  contractor  shall  permit  access 
during  normal  business  hours  to  its 
premises  for  the  purpose  of  conducting 
on-site  compliance  reviews  which 
include  interviewing  employees, 
inspecting,  copying  and  removing  off- 
site  copies  of  such  books,  records, 
accounts,  and  other  material  such  as 
computer  tapes  and  printouts  as  may  be 
relevant  to  the  matter  under 
investigation  and  pertinent  to 
compliance  with  the  Order  or  wilh 
sections  402  and  503. 

§60-1.44    Rulings  and  interpretations. 

Rulings  under  or  interpretations  of  the 
Order  and  of  sections  402  and  303  shall 
be  made  by  the  Director. 

§60-1.45    Adaptation  of  language. 

Such  riecessary  changes  in  language 
may  be  made  in  the  equal  opportunity 
clause  of  the  Order  and  in  the 
affirmative  action  clauses  of  sections 
402  and  503  as  shall  be  appropriate  to 
identify  properly  the  parties  and  their 
undertakings. 

§  60-1.46    Incorporation  by  reference. 

The  equal  opportunity  clause  and  the 
affirmative  action  clauses  may  be 
incorporated  by  reference  in  all 
Government  contracts  and  subcontracts, 
including  Government  bills  of  lading, 
transportation  requests,  contracts  for 
deposit  of  Government  funds,  and 
contracts  for  issuing  and  paying  U.S. 
saving.s  bonds  and  notes,  and  such  other 
contracts  as  the  Director  may  designate. 

§  60-1.47     Incorporation  by  operation  of 
law. 

By  operation  of  the  Order  and 
sections  402  and  503.  the  eqiral 
opportunity  clause  of  the  Order  and  the 
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(c)  The  contractor  in  accordance  with 
41  CFR  60-1.43,  shall  provide  full  access 
to  and  copies  of  all  additional,  relevant 
information  and  data  for  the  on-site 
phase  of  the  review. 

,   I,  .T,!        > 1 L-ll :J„     r 


under  this  chapter  may  be  subject  to 
public  inspection  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  If  a 
contr.ictor  believes  that  information 
should  be  v\ithheld  from  public 

: .:.._     :.   „U,.tt     „.   tU„   i;~„  „r 


[EEO-1]  designations:  Officials  and 
managers,  professionals,  technicians, 
sales  workers,  office  and  clerical  and 
craftsmen  (skilled).  As  categorized  by 
the  EEO-1  designations,  women  are 


I IL-  n  1 1  r    f  r\   V\c 


ifilivorl  in  Honprtmonfc 
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affirmafive  action  clauses  of  sections 
402  and  503  shall  be  considered  to  be  a 
part  of  evtry  contract  and  subcontract 
required  by  the  Order  and  sections  402 
and  503  to  include  such  clauses 
regardless  of  whether  the  clauses  are 
physically  incorporated  into  such 
contracts  and  regardless  of  whether  the 
contract  is  written. 

§  60-1.48    Request  for  hearing  after 
compliance. 

When  a  contractor,  without  a  hearing, 
shall  have  complied  with  the 
recommendations  or  orders  of  the 
OFCCP  and  believes  such 
recommendations  or  orders  to  be 
erroneous,  it  shall,  upon  filing  a  request 
therefore  within  10  days  of  such 
co.mpliance,  be  afforded  an  opportunity 
for  a  hearing  and  review  of  the  alleged 
erroneous  action.  Such  hearings 
normally  will  be  record  hearings  before 
the  Director. 

§60-1.49    Existing  contracts. 

All  contracts  in  effect  prior  to  October 
24,  19G5,  which  are  not  subsequently 
modified  shall  be  administered  in 
accordance  with  the  nondiscriminalion 
provisions  of  any  prior  applicable 
Executive  Orders.  Any  contract  or 
subcontract  modified  on  or  after 
October  24, 1965,  shall  be  subject  to 
Executive  Order  11.246.  Complaints 
received  by  and  violations  comi;ig  to  the 
attention  of  OFCCP  regarding  contracts 
and  subcontracts  which  were  subject  to 
Executive  Orders  10925  and  11114  shall 
be  processed  as  if  they  were  complaints 
regarding  violations  of  lixecutive  Order 
11246. 

§  6C-1.50    Delegation  of  authority  by  the 
Director. 

The  Diicclor  is  auihci/ic.-i  tu 
redel.egjle  the  authority  given  io  liim/ 
her  by  ibe  :egu!ations  in  this  chapter. 
The  authoiity  rede'egated  hy  tiie 
Director  pursuant  to  the  regulations  in 
this  chapter  shall  be  e,\crcisod  under 
his/her  general  direction  and  control. 

PART  60-2— AFFIRMATIVE  ACTION 
PR0GRA?,'.3 

Subpart  A— General 

b.-< 

ei}-2.'i     Title,  pui-pose  ;jnd  scope. 
GO-C  2    Requirements  fur  contrriclors. 
isO-2.3     Si.'i)misbi;m  of  affirmative  action 

programs  and  support  data. 
60-2.4    Confidentiality  and  relevancy  of 

iriformation. 

Subpart  B~Required  Contents  of 
Affirmative  Action  Programs 

60-2.10    Purpose  of  affirmative  action 

program. 
60-2.11     Required  utilization  analysis. 


Sec. 

60-2.12    Establishment  of  goals  and 

timetables. 
60-2.13    Additional  required  ingredients  of 

affirmative  action  programs. 
60-2.14    Program  summary. 
60-2.15    Compliance  status. 

Subpart  C— Methods  of  Implementing  the 
Requirements  of  Subpart  B 

60-2.20    Development  or  reaffirmation  of  the 

equal  employment  opportunity  policy. 
60-2.21     Dissemination  of  the  policy. 
60-2.22    Responsibility  for  implementation. 
60-2.23     Identification  of  problem  a'-eas  by 

organizational  units  and  job  groups. 
CO-2.24     Development  and  execution  of 

programs. 
60-2.25    Internal  audit  and  reporting 

systems. 
60-'2.26    Support  of  action  programs. 

Subpart  D— Miscellaneous 

60-2.30     Useofgc^ls. 
60-2  31     Preemption. 
60-2.32     Superscdure. 

Authority:  5  U.S.C.  553(a](3JlB]:  29  CFR  2.7; 
section  201.  E.O.  11246.  30  FR  12319.  and  E.O. 
11375,  32  KR  14303,  as  amended  by  E.O. 
12Ci86. 

Subpart  A— General 

§  60-2.1     Title,  purpose  and  scope. 

(a)  The  regulations  in  this  part 
i.mpierneni  pro-visions  of  Executive 
Order  11246  only.  This  part  shall  also  be 
known  as  "Revised  Order  \'o.  4"  and 
shall  cover  nonconstruction  contractors. 
The  provisions  of  this  part  also  shall 
apply  to  the  nonconstruction  employees 
of  a  construction  contractor  with  50  or 
more  nonconstruction  employees  and 
one  or  more  contracts  which  meet  the 
criteria  set  forth  in  section  60-1.40  of 
this  cliapter.  Section  60-1.40  of  this 
chapter,  requires  that  within  120  days 
from  the  commencement  of  a  contract 
each  contractor  which  has  50  or  more 
employce.s  and  (Ij  has  a  cont-^act  of 
SjO.OO'J  or  more-  or  (2)  has  ccp-acts 
(including  Government  bili,'^  c:  lading) 
which,  in  any  12-month  period,  total  or 
i'.an  re.'j.son.^biy  be  e\per'ed  to  '.utal 
S50.000  or  more:  or  (3)  which  is  a 
finc-.ncial  institution  which  (i)  serves  as  a 
depository  of  Government  funds  in  any 
amoun*;  (i;)  acts  as  an  issuing  or 
redeeming  agent  for  U.S.  saving.^  bonds 
and  sH\ings  notes  in  any  amount;  or  (iii) 
subsciibes  to  Federal  deposit  or  share 
insurance,  shal!  develop,  implement  and 
n:nintain  a  written  uffirnialive  action 
prcjgram  for  each  of  its  establishments. 
This  p;;rt  sets  forth  guidelines  tii  he  used 
by  cuntra.:tors  and  the  Oi  CCP  m 
developing  and  judging  wni'en 
affirmative  -action  progr.in'^s  as  uc!i  hs 
the  good  faith  effort  required  ic- 
transform  these  programs  from  paper 
commitments  to  equal  employment 
opportunity. 


(b]  Relief,  including  back  pay,  where 
appropriate,  for  members  of  an  affected 
class  or  individuals  who  by  virtue  of 
past  discrimination  continue  to  suffer 
the  present  effects  of  that 
discrimination,  shall  be  provided  in  the 
conciliation  agreement  entered  into 
pursuant  to  41  CFR  60-1.26  of  this 
chapter.  An  affected  class  problem  must 
be  remedied  before  a  contractor  may  be 
considered  in  compliance.  Section  60-2.2 
of  this  part,  pertaining  to  an  acceptable 
affirmative  action  program,  also  is 
applicable  to  a  contractor's  failure  to 
remedy  discrimination  against  members 
of  an  affected  class. 

§  60-2.2    Requirements  for  contractors. 

Any  contractor  required  by  41  CFR 
60-1. 40  of  this  chapter  lo  develop  an 
affiimati\  e  action  program  at  each  of  its 
establishments  which  has  not  complied 
fully  wilh  that  section  is  not  in 
compliance  with  the  Order.  Until  such 
programs  are  developed  and  found  to  be 
acceptable  in  accordance  with  the 
standards  and  guidelines  set  forth  in 
§  §  60-2.10  through  60-2.32  of  this  part, 
the  contractor  is  unable  to  comply  fully 
with  the  Order.  An  affirmative  action 
program  shall  be  deemed  to  have  been 
accepted  by  OFCCP  at  the  time  the 
appropriate  OFCCP  area,  regional  or 
national  office  has  accepted  such 
program  unless  within  45  days 
thereafter  the  Director  has  disapproved 
such  program.  The  intention  of  41  CFR 
60-1.40  and  this  part  is  that  each 
contractor  establishment  will  be 
covered  by  a  wrilten  affirmative  action 
program  and  that  all  the  contractor's 
employees  will  be  included  in  an 
affi.''mative  action  program  regardless  of 
u  here  they  work.  Contractors  may 
reach  agreements  with  OFCCP  on 
nationwide  A.-\P  formats  or 
riiethodolcgy. 

^  60-2.3    Submission  of  affirmative  action 
orogra>°r;s  and  s;..ppo(1  data. 

(a)  The  contractor  shall  submit  the 
affhniti'.ive  action  program  and 
s:..pporting  documentation  within  15 
da\  s  of  receipt  cf  a  request  from 
OFCCP.  The  terms  "affirmative  action 
j.irogram"  and  "suppoiting 
documeniaticn"  refer  lo  the  required 
contents  of  .-^.ffirrr.Htive  Action 
Programs,  as  sei  forth  i.-".  Subpart  B  of 
this  part,  and  Methods  rf  Implementing 
the  Requirements  of  Subpart  B.  set  forth 
ill  Subpart  C  of  this  part. 

(b)  The  contractcr  also  shall  sulmit 
the  affirmative  action  progiom  and 
supporting  documentation  upon 
O.PCCP's  :equpst  w'^en  a  complaint  is 
being  invest'gatrd  or  a  preavvard 
complianre  review  is  being  conducted. 
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(i)  The  minority  population  of  the 
labor  iirea  surrounding  the  facility; 

(ii)  The  size  of  the  minority 
unemployment  force  in  the  labor  area 
surrounding  the  facility: 


contractor  should  consider  at  least  the 
factors  listed  in  §  60-2.11. 

(b)  Involve  personnel  relations  staff 
department  and  division  heads,  and 
local  and  unit  managers  in  the  goal- 


to  progression  line  charts,  seniority 
rosters,  applicant  flow  data,  and 
applicant  rejection  ratios  indicati'Tg 
minority  and  sex  status. 

(n)  Copies  of  affirmative  action 
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(c)  The  contractor  in  accordance  with 
41  CFR  60-1.43,  shall  provide  full  access 
to  and  copies  of  all  additional,  relevant 
information  and  data  for  the  on-site 
phase  of  the  review. 

(d)  The  contractor  shall  provide,  for 
off-site  review,  all  data  or  information 
determined  by  the  compliance  officer  to 
be  necessary  to  analyze  more  fully 
alleged  deficiencies  or  violations  before 
a  determination  of  compliance  is  made. 

(e)  If  a  contractor  fails  or  refuses  to 
submit  its  affirmative  action  program 
and  supporting  documentation  or  other 
information  as  required  by  paragraphs 
(a),  (b).  (c)  and  (d)  of  this  section, 
enforcement  proceedings  authorized  by 
this  chapter  may  be  initiated  against  the 
contractor  after  appropriate  conciliation 
efforts  have  been  attempted,  without 
issuing  a  show  cause  notice  or  notice  of 
violations. 

§  60-2.4    Confidentiality  and  relevancy  of 
information. 

(a)  Dfsk  audit  data.  If  the  contractor 
is  concerned  with  the  confidentiality  of 
such  information  as  lists  of  employees, 
employee  names,  reasons  for 
termination  and  pay  data,  then 
alphabetic  or  numeric  coding  or  the  use 
of  an  index  of  pay  and  pay  ranges  are 
acceptable  for  desk  audit  purposes. 

(b)  Data  required  for  off-site  analysis. 
The  contractor  must  provide  all  data 
determined  by  the  compliance  officer  to 
be  necessary  for  off-site  analysis 
pursuant  to  §  60-2.3(d)  of  this  part.  Such 
data  may  only  be  coded  if  the  contractor 
makes  the  code  available  to  the 
compliance  officer,  If  the  contractor 
believ  es  that  particular  information 
which  is  to  be  taken  off-site  is  not 
relevant  to  compliance  with  the 
Fxecutive  Order,  the  contractor  may 
request  a  ruling  by  the  OFCCP  Area 

Dii  eclor.  The  OFCCP  Area  Director 
shall  issue  a  ruling  promptly.  The 
contractor  may  appeal  that  ruling  to  thv 
OFCCP  Assistant  Regional 
Administrator  within  10  days  of  receipt. 
I'ho  Assistant  Regional  Administrator 
shall  issue  a  final  ruling  promptly. 
I'ending  a  final  ruling,  the  information  in 
(jucstion  must  be  made  available  to  the 
compliance  officer  off-site,  but  OFCCP 
sh.ili  take  all  necessary  precautions  to 
safeguard  the  confidentiality  of  such 
information  until  a  final  determination  is 
made.  Such  information  may  not  be 
cnpied  and  access  to  the  information 
shall  be  limited  to  the  compliance  offiLer 
and  personnel  involved  in  the 
determination  of  relevancy.  Data 
determined  to  be  not  relevant  to  the 
in\('sli<4ation  will  be  returned  to  the 
contriic.tor  immediately. 

(c)  I'ublic  access  to  inforniatlcm. 
Intornialion  obtained  from  contractors 


under  Ihis  chapter  may  be  subject  to 
public  inspection  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  If  a 
contractor  believes  that  information 
should  be  withheld  from  public 
inspection,  it  shall,  at  the  time  of 
submission  of  the  information  to  the 
agency,  clearly  mark  the  materials 
■subject  to  a  claim  of  confidentiality."  If 
the  agency  receives  a  request  from  the 
public  for  such  materials  under  the 
Freedom  of  Information  Act,  it  will 
notify  the  contractor  of  the  request  and 
solicit  a  statement  of  reasons  why  the 
information  should  be  withheld.  As  to 
any  claim  that  the  information  contains 
trade  secrets,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential,  the  contractor  shall  set 
forth,  with  respect  to  each  reasonably 
segregable  portion  of  the  materials,  the 
manner  in  which  it  is  claimed  that 
release  of  the  material  would  cause 
harm  to  the  competitive  position  of  the 
contractor.  If  information  to  which  the 
contractor  has  filed  an  objection  to 
disclosure  is  determined  by  OFCCP  to 
be  disclosable  under  5  U.S.C.  552,  the 
contractor  shall  be  notified  of  such 
determination  at  least  ten  days  prior  to 
disclosure  of  the  information. 

Subpart  B— Required  Contents  of 
Affirmative  Action  Programs 

$  60-2.10    Purpose  of  affirmative  action 
program. 

An  affirmative  action  program  is  a  set 
of  specific  and  result-oriented 
procedures  to  which  a  contractor 
commits  itself  to  apply  every  good  faith 
effort  The  objective  of  those  procedures 
plus  such  efforts  is  equal  employment 
opportunity.  Procedures  without  effort  to 
make  ihem  work  are  meaningless;  and 
effort,  undirected  by  specific  and 
nutiinmgful  procedures,  is  inadequate. 
.An  acceptable  affirmative  action 
program  must  include  an  analysis  of 
aieiis  within  which  the  contractor  is 
deficient  in  the  utilization  of  minority 
groups  and  women,  and  further,  goals 
and  timetables  to  which  the  contractor's 
good  faith  efforts  m.ust  be  directed  to 
correct  the  deficiencies  and,  thus  to 
achieve  prompt  and  full  utilization  of 
minorities  and  women,  at  ail  levels  and 
m  all  segments  of  its  work  force  where 
deficiencies  exist. 

§  60-2.1 1     Required  utilization  analysis. 

Based  upon  the  Government's 
txpciience  with  compliance  reviews 
iiiuic;  ihe  Executive  Order  program  and 
liic  (onlractor  reporting  system, 
n'.inor.'.y  groups  are  most  likely  to  be 
untli'iiililizcd  in  departments  and  jobs 
within  departments  that  fall  within  the 
folli)\vin<4  Employer's  Information  Report 


[EEO-1]  designations:  Officials  and 
managers,  professionals,  technicians, 
sales  workers,  office  and  clerical  and 
craftsmen  (skilled).  As  categorized  by 
the  EEO-1  designations,  women  are 
likely  to  be  underutilized  in  departments 
and  jobs  within  departments  as  follows: 
Officials  and  managers,  professionals, 
technicians,  sales  workers  (except  over- 
the-counter  sales  in  certain  retail 
establishments),  craftsmen  (skilled  and 
semi-skilled).  Therefore,  the  contractor 
shall  direct  special  attention  to  such 
jobs  in  its  analysis  and  goal  setting  for 
minorities  and  women.  Affirmative 
action  programs^must  contain  the 
following  information: 

(a)  Workforce  analysis  which  is 
defined  as  a  listing  of  each  job  title  as  it 
appears  in  applicable  collective 
bargaining  agreements  or  payroll 
records  (not  job  group)  ranked  from  the 
lowest  paid  to  the  highest  paid  within 
each  department  or  other  similar 
organizational  unit,  including 
departmental  or  unit  supervision.  If 
there  are  separate  work  units  or  lines  of 
progression  within  a  department,  a 
separate  list  must  be  provided  for  each 
such  work  unit,  or  line,  including  unit 
supervisors.  For  lines  of  progression 
there  must  be  indicated  the  order  of  jobs 
in  the  line  through  which  an  employee 
could  move  to  the  top  of  the  line.  Where 
there  are  no  formal  progression  lines  or 
usual  promotional  sequences,  job  titles 
should  be  listed  by  department,  job 
families,  or  disciplines,  in  order  of  wage 
rates  or  salary  ranges.  For  each  job  title, 
the  total  number  of  incumbents,  the  total 
number  of  male  and  female  incumbents, 
and  the  total  number  of  male  and  female 
incumbents  in  each  of  the  following 
groups  must  be  given:  Blacks,  Spanish- 
surnamed  Americans,  American 
Indians,  and  Orientals.  The  wage  rate  or 
salary  range  for  each  job  title  must  be 
given.  All  job  titles,  including  all 
managerial  job  titles,  must  be  listed. 

(b)  An  analysis  of  all  major  job  groups 
at  the  facility,  with  explanation  if 
minorities  or  women  are  currently  b*ing 
underutilized  in  any  one  or  more  job 
groups  ("job  groups"  herein  meaning 
one  or  a  group  of  jobs  having  similar 
content,  wage  rates  and  opportunities). 
"Underutilization  "  is  defined  as  having 
fewer  minorities  or  women  in  a 
particular  job  group  than  would 
reasonably  be  expected  by  their 
availability.  In  making  the  utilization 
analysis,  the  contractor  shall  conduct 
such  analysis  separately  for  minorities 
and  women. 

(1)  In  determining  whether  minorities 
are  being  underutilized  in  any  job  group, 
the  contractor  will  consider  at  least  all 
of  the  following  factors: 
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$60-2.15    Compliance  Status. 

.\o  contractor's  compliance  status 
shall  be  judged  alone  by  whether  or  not 
it  reaches  its  goals  and  meets  its 
limi'tables.  Rather,  each  contractors 


f.^im  r,    I 


~\fa   nnctiirD   cVial!    no  rci\;tPlA') 


(J)  Conduct  special  meetings  with 
cxecutrve.  management,  and  supervisory 
personnel  to  explain  intent  of  policy  and 
individual  responsibility  for  effective 
inipiementation,  making  clear  the  chief 
executive  officer's  -jittitude. 


vendors,  and  suppliers  requesting 
appropriate  action  on  their  part. 

§  60-2.22     Responsibility  for 
implementation. 

[al  An  executive  of  the  contractor 
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(i)  The  minority  population  of  the 
labor  area  surrounding  the  facility; 

(ii)  The  size  of  the  minority 
unemployment  force  in  the  labor  area 
surrounding  the  facility; 

(iii)  The  percentage  of  the  minority 
work  force  as  compared  with  the  total 
work  force  in  the  immediate  labor  area; 

(iv)  The  general  availability  of 
minorities  having  requisite  skills  in  (he 
immediate  labor  area; 

(v)  The  availability  of  minorities 
having  requisite  skills  in  an  area  in 
which  the  contraf:tor  can  reasonably 
recruit: 

(vi)  The  availability  of  promotahle 
and  transferable  minorities  within  the 
contractor's  organization; 

(vii)  The  existence  of  training 
institutions  caprilile  of  traii:ing  persons 
in  the  requisite  skills;  and 

(viii)  The  degree  of  training  which  the 
contractor  is  reason:ibly  ablf  to 
undertake  as  a  means  of  makin;4  all  job 
classes  available  to  minorities. 

(2)  In  determining  whether  women  aie 
Ijoing  underutilized  in  any  job  group,  the 
conti actor  will  consider  at  least  all  of 
the  following  factors: 

(i)  The  size  of  the  female 
unemployment  force  in  the  h.ibor  area 
surrounding  the  facility; 

(ii)  The  percentage  of  the  I'emaie 
vvurkfovce  as  compared  with  the  total 
workforce  in  the  immedirjlc  labor  area; 

(iii)  The  general  availability  of  women 
having  requisite  skills  in  the  immediate 
labor  area; 

[iv]  The  avail.'ibiliti  of  women  having 
lequisiie  skills  in  .in  area  in  which  the 
contrac:!or  c;an  reascinalj'y  recruit; 

(v)  The  availabiliU  of  vv.jmt'n  seeking 
employment  in  the  labor  oi  recruitment 
■irea  of  the  contractor; 

[vij  The  availability  of  pronii.'l.ible 
;tnd  trunsfcMable  fi^male  emplcyr^es 
within  the  contractor's  organization; 

(vii)  The  existence  of  training 
institutions  cap.'ble  of  training  persons 
in  the  I'eiji.isrlf  skills:  and 

(viii)  The  degree  of  training  which  the 
contractor  if,  r;  asonably  able  to 
iindei'.akp  as  a  means  of  making  all  job 
(  lass;s  available  to  womrm. 

;j  60-2  12     Establistiment  of  goals  and 
timetables. 

(a)  The  jJc-.ils  lIP'.I  '.in.el.ibles 
developed  by  the  contractor  should  be 
.ittain.'ible  in  terms  of  tl;e  conlr.-ictor's 
analysis  of  its  deficiencies  and  its  entire 
.itfirmative  action  pro5;ram.  Thus,  in 
(stablis'aing  the  si/e  of  its  go,ils  and  the 
len'jih  of  its  timetable  s.  the  contractor 
should  consider  the  results  which  could 
reasonably  be  experied  fiom  its  {Hitting 
forth  every  good  faith  effort  to  make  its 
overall  affirmative  action  progiam  work. 
In  determining  Uivels  of  goals,  the 


contractor  should  consider  at  least  the 
factors  listed  in  §  60-2.11. 

(b)  Involve  personnel  relations  staff, 
department  and  division  heads,  and 
local  and  unit  managers  in  the  goal- 
setting  process. 

(c)  Goals  should  be  signiiicant, 
measurable,  and  attainable. 

(d)  Goals  should  be  specific  for 
planned  results,  with  timetables  for 
completion. 

(e)  Goals  may  not  be  rigid  and 
inflexible  quotas  which  mi.st  be  met,  but 
must  be  targets  reasonably  attainable 
by  means  of  applying  every  good  faith 
effort  to  make  all  aspects  of  ;he  entire 
affirmative  action  program  work. 

(f)  In  establishing  timetables  to  m.eet 
goals  and  commitments,  the  contractor 
will  consider  the  anticipated  expansion, 
contraction,  and  turnover  of  and  in  the 
woik  force. 

(g)  Goals,  timetah'les,  and  affirmative 
action  commitments  must  be  designed  to 
correct  any  identifiable  deficiencies. 

(h)  Where  deficiencies  exist  and 
where  nijml;prs  or  percentages  are 
relevant  in  developing  corrective  action. 
the  contractor  shall  establish  and  set 
forth  specific  goals  and  timetables 
sepai'dtely  for  minorities  and  women. 

(i)  Such  goals  and  timetables,  with 
supporting  data  and  the  analysis 
thereof,  shall  be  a  part  of  the 
contractor's  written  affirmative  action 
prc;iram  and  shall  be  maintained  at 
each  F.stablishment  of  the  contractor. 

(j)  A  contractor  or  subrnntracior 
exleiulir.g  a  publicly  announced 
preference  for  Indians  as  au'ho'-ized  in 
41  CFR  60-1.5(a)(6)  may  reflect  in  its 
gods  :>.nd  timetables  the  permissive 
employment  prefeicnce  'or  Indians 
living  on  or  near  an  Indian  reservation. 

(k)  Where  the  contractor  has  not 
esiabl'shed  a  goal,  its  written, 
affinnative  action  program  must 
specifically  analyze  each  o^  the  factors 
listed  in  §  60-2.11  and  must  detail  its 
reason  for  a  lack  of  a  goal. 

(1)  Iii  the  ev  enl  it  comes  to  the 
attention  of  the  Office  of  Federal 
Contract  Compliance  Prog.ai-^.s  that 
th.ere  is  a  substantia!  dispfirily  in  the 
ii'.ilizaliun  of  a  particular  minoritv  group 
or  men  or  women  of  a  particular 
minority  grojp.  CFCCP  may  require 
separa'e  goals  and  timetables  for  such 
minority  group  and  may  further  require. 
whfire  appropriate,  such  goals  and 
limef.ibles  by  sex  for  such  group  for 
such  job  classificatio'is  and 
orpani-^atio'ial  units  specified  h>  the 

oiccp. 

(ni)  Support  data  for  the  required 
.malysis  and  program  shall  be  compiled 
.md  maintained  as  part  of  the 
contractoi's  affirmative  action  program. 
This  data  will  include  bat  not  be  limited 


to  progression  line  charts,  seniority 
rosters,  applicant  flow  data,  and 
applicant  rejection  ratios  indicatiiig 
tninority  and  sex  status. 

(n)  Copies  of  affirmative  action 
pr.)gra.Tis  and/or  copies  of  support  data 
shall  be  .made  available  to  the  Office  of 
Federal  Contract  Co''iplia.'ice  Proararns. 
upon  request,  for  such  purposes  as  may 
be  appropriate  to  the  fulfillmeni  of  its 
responsibilities  under  Executive  Order 
11246,  as  amended. 

§  60-2.13     Additional  required  ingredients 
of  affirmative  action  programs. 

Effective  affirmative  action  programs 
shall  contain,  but  not  necessarily  be 
limited  to,  the  following  ingredients: 

(a)  Development  or  reaffirmation  of 
the  contractor's  equal  employment 
opportunity  policy  in  all  personnel 
actions. 

(b)  Formal  internal  and  external 
dissemination  of  the  contractor's  policy. 

(c)  Establishment  of  responsibilities 
for  implementation  of  the  contractor's 
ajf^irmative  action  program. 

(d)  lueut.Fication  of  problem  areas 
(dt  ficiencies)  by  organizational  units 
Hnd  job  group. 

(e)  Establishment  of  goals  and 
objectives  by  organizational  units  and 
job  groups,  including  timetables  for 
completion, 

(f)  Development  a:;d  execution  of 
action-oriented  programs  designed  to 
elin-ir.ate  problems  and  further  designed 
to  attain  established  goals  and 
objectives. 

(gi  Design  <ir,ii  implementation  of 
internal  audit  and  reporting  systems  to 
measure  efecliv  cness  of  the  total 
prooram. 

(h)  Com.pliance  of  personnel  policies 
and  prai  tices  with  the  Sex 
Discrimination  Guidelines  (41  CFR  Pait 
m-20]. 

(i)  Activ  e  support  of  local  and 
national  community  action  progran-.s 
and  comniunity  service  programs, 
designed  to  improve  the  emplovntcnl 
opportunities  of  niinorilics  and  women 

(j)  Consideration  of  minorities  a;":,i 
women  not  currently  in  the  work  force 
havir.g  requisite  skills  who  can  be 
recruited  through  affirmative  action 
measures. 

§60-2.14    Program  summary. 

Tr.e  affur.id'.ive  actiion  program  shall 
be  summaiized  and  updated  annually. 
The  program  summary  shall  be  prep-jred 
in  a  format  which  shall  be  prescribed  by 
the  Director  and  published  in  the 
Federal  Register  as  a  notice  before 
becom.ing  e:fective.  Contractors  shall 
sub.mit  the  ptogram  summary  to  OFCCP 
each  year  on  the  anniversary  date  of  the 
affirmative  action  program. 
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(6)  Career  counseling  for  .ill 
employees. 

(7)  Periodic  audit  to  insure  that  each 
location  is  in  compliance  in  areas  such 
as: 

(i)  Posters  are  properly  displayed. 


occurring  at  a  lesser  rate  (compared  to 
work  force  mix)  than  that  of 
nonminority  or  male  employees. 

(3)  The  selection  process  eliminates  a 
significantly  higher  percentage  of 
minorities  or  women  than  nonminorities 


organizational  unit  and  by  job  title  using 
job  performance  criteria.  Special 
attention  should  be  given  to  academic, 
experience  and  skill  requirements  to 
insure  that  the  requirements  in 
themselves  do  not  constitute  inadvertent 
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<;  60-2. 1 5    Compliance  status. 

.\<)  contractor's  compliance  status 
'  sh;ill  bn  judged  alone  by  whether  or  no! 
it  riMc:hes  its  goals  and  meets  its 
timi.'t.ibios.  Rather,  each  contractor's 
compliance  posture  shall  be  reviewed 
and  determined  by  reviewing  the 
contents  of  its  program,  the  extent  of  its 
iidherence  to  this  program,  and  its  good 
faith  efforts  to  make  its  program  work 
toward  the  realization  of  the  program's 
ooals  within  the  timetables  set  for 
f;ompletion.  There  follows  an  outline  of 
examples  of  procedures  that  contractois 
and  OFCCP  should  use  as  a  guideline 
for  establishing,  implementing,  and 
judging  an  acceptable  affirmative  action 
program. 

Subpart  C— Methods  of  Implementing 
ttie  Requirements  of  Subpart  B 

§  60-2.20    Development  or  reaffirmation  of 
the  equal  employment  opportunity  policy. 

(a)  The  contractor's  policy  statement 
should  indicate  the  chief  executive 
officer's  attitude  on  the  subject  matter, 
assign  overall  responsibility  and  provide 
for  a  reporting  and  monitoring 
procedure.  Specific  items  to  be 
mentioned  should  include,  but  not  be 
limited  to: 

(1)  Recruit,  hire,  train,  and  promote 
persons  in  ail  job  titles,  without  regaid 
lo  race,  color,  religion,  sex,  or  national 
origin,  except  where  sex  is  a  bona  fide 
occupational  qualification.  (The  term 
"bona  fide  occupational  qualification' 
has  been  construed  very  narrowly  under 
the  Civil  Rights  Act  of  1964.  Under 
Executive  Order  11246,  as  amended,  and 
this  part,  this  term  will  be  construed  in 
the  same  manner.) 

(2)  Base  decisions  on  employment  so 
as  to  further  the  principle  of  equal 
employment  opportunity, 

(3)  Ensure  that  promotion  decisions 
are  in  accord  with  principles  of  equal 
employment  opportunity  by  imposing 
only  valid  requirements  for  promotional 
opportunities. 

(4)  Ensure  that  all  personnel  actions 
such  as  compensation,  benefits, 
liunsfers.  layoffs,  return  from  layoff, 
company  sponsored  training,  education, 
tuition  assistance,  social  and  recreation 
programs,  will  be  administered  without 
regard  to  race,  color,  religion,  sex.  or 
nation.d  origin. 

§  60-2.21    Dissemination  of  the  policy. 

(■i)  The  contractor  should  disseminate 
Its  policy  internally  as  follows: 

( 1 )  Include  it  in  contractor's  p()lic:y 
manu.d. 

(2)  i'ul)lic;ize  it  in  company  newspaper. 
magazine,  annual  report,  and  other 
media 


(J)  Conduct  special  meetings  with 
exei  uii\e,  management,  and  supervisory 
personnel  to  explain  intent  of  policy  and 
iiuliv  idual  responsibility  for  effective 
iniplementiition.  making  clear  the  chief 
executive  officer's  attitude. 

(4)  Schedule  special  meetings  with  all 
other  employees  to  discuss  policy  and 
explain  indi\'idual  employee 
responsibilities. 

(3)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
m.inagement  training  programs. 

|fi!  Me(!t  with  union  officials  to  inform 
them  of  policy,  and  request  their 
cooperation. 

(7)  Include  nondiscrimination  clauses 
in  all  union  agreements,  and  review  all 
contractu, d  provisions  to  insure  they  are 
nondiscriminatory. 

(8)  Publish  articles  covering  EEO 
programs,  progress  reports,  promotions, 
etc..  of  minority  and  female  employees. 
in  company  publications. 

[9]  Post  the  policy  on  company 
bulletin  boards. 

(10)  When  employees  are  featured  in 
protiuct  or  consumer  advertising. 
emplinee  handbooks  or  similar 
publications  both  m.inority  and 
nonminoiity,  men  and  women  should  be 
pictured. 

(11)  Communicate  to  e.niployees  the 
existenc:e  of  the  contractor's  affirmative 
action  program  and  make  available  such 
elements  of  its  program  as  will  enable 
such  employees  to  know  of  and  avail 
themseKes  of  its  benefits. 

(b)  The  contractor  should  disseminate 
its  policy  externally  as  follows: 

(1)  Inform  all  recruiting  sources 
\ei  bally  and  in  writing  of  company 
policy,  stipulating  that  these  sources 
actively  recruit  and  refer  minorities  and 
women  for  all  positions  listed. 

(2)  Incorporate  the  equal  opportunity 
clause  in  all  purchase  orders,  leases, 
contracts,  etc..  covered  by  Executive 
Order  1124G.  as  amended,  and  its 
implementing  regulations. 

(3)  .\otify  minority  and  women's 
organizations.  c:ommunity  agencies, 
c:omnuinity  leaders,  secondary  schools, 
and  (  olleges,  of  company  policy, 
P'flei.ibly  m  writing. 

(4)  Communicate  to  prospective 
emplcjyees  the  existence  of  the 
contractor's  affirm.ative  action  program 
and  make  available  such  elements  of  its 
program  as  will  enable  such  prospective 
employees  to  know  of  and  a\  ail 
ihemsehes  of  its  benefits. 

(,'))  When  employees  are  pictured  in 
consumer  or  help  wanted  advertising, 
lioth  minorit\'  and  nonminorlty  men  and 
wimien  should  be  shoun. 

(())  Send  written  notification  of 
I  1)111(1, in\  policy  to  all  subcontractors. 


vendors,  and  suppliers  requesting 
appropriate  action  on  their  part. 

§  60-2.22     Responsibility  for 
implementation. 

(a)  An  executive  of  the  contractor 
should  be  appointed  as  director  or 
manager  of  company  equal  opportunity 
programs.  Depending  upon  the  size  and 
geographical  alignment  of  the  company, 
this  may  be  his  or  her  sole 
responsibility.  He  or  she  should  be  given 
the  necessary  top  management  support 
and  staffing  to  execute  the  assignment. 
His  or  her  identity  should  appear  on  all 
internal  and  external  communications 
on  the  company's  equal  opportunity 
programs.  His  or  her  responsibilities 
should  include,  but  not  necessarily  be 
limited  to: 

(1)  Developing  policy  statements, 
affirmative  action  programs,  internal 
and  external  communication  techniques. 

(2)  Assisting  in  the  identification  of 
problem  areas. 

(3)  Assisting  line  management  in 
arriving  at  solutions  to  problems. 

(4)  Designing  and  implementing  audit 
and  reporting  systems  that  will: 

(i)  Measure  effectiveness  of  the 
contractor's  programs. 

(ii)  Indicate  need  for  remedial  action. 

(iii)  Determine  the  degree  to  which  the 
contractor's  goals  and  objectives  have 
been  attained. 

(5)  Serve  as  liaison  between  the 
contractor  and  enforcement  agencies. 

(6)  Serve  as  liaison  between  the 
contractor  and  minority  organizations, 
women's  organizations  and  community 
action  groups  concerned  with 
employment  opportunities  of  minorities 
and  women. 

(7)  Keep  management  informed  of 
latest  developments  in  the  entire  equal 
opportunity  area. 

(b)  Line  responsibilities  should 
include,  but  not  be  limited  to  the 
following: 

(1)  Assistance  in  the  identification  of 
problem  areas  and  establishment  of 
local  and  unit  goals  and  objectives. 

(2)  Active  involvement  with  local 
minority  organizations,  women's 
organizations,  community  action  groups 
and  community  service  programs. 

(3)  Periodic  audit  of  training  programs, 
hiring  and  promotion  patterns  to  remove 
impediments  to  the  attainment  of  goals 
and  objectives. 

(4)  Regular  discussions  with  local 
managers,  supervisors,  and  employees 
to  be  certain  the  contractor's  policies 
are  being  followed. 

(5)  Review  of  the  qualifications  of  all 
employees  to  insure  that  minorities  and 
women  are  given  full  opportunities  for 
transfers  and  promotions. 
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refer  minority  applicants.  Organizations 
prepared  to  refer  women  with  specific 
skills  are:  National  Organization  for 
Women,  Welfare  Rights  organizations. 


(i)  Technical  and  nontechnical  co-op 
programs  with  predominately  Negro  and 
women's  colleges. 

(ii)  "After  school"  and/or  work-study 
iolis  fur  minoritv  vouths.  male  and 


(h)  Encourage  child  care,  housing  and 
tranportation  programs  appropriately 
designed  to  improve  the  employment 
opportunities  for  minorities  and  women. 
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(6)  Career  couns(!ling  for  all 
employees. 

(7)  Periodic  audit  to  insure  that  each 
location  is  in  compliance  in  areas  such 
as: 

(i)  Posters  aie  properly  displayed. 

(ii)  All  facilities,  including  company 
housing,  which  the  contractor  maintains 
for  the  use  and  benefit  of  its  employees, 
are  in  fact  desegregated,  both  in  policy 
and  use.  If  the  contractor  provides 
facilities  such  as  dormitories,  locker 
rooms  and  rest  rooms,  they  must  be 
comparable  for  both  sexes. 

(iii)  Minority  and  female  employees 
are  afforded  a  full  opportunity  and  are 
encouraged  to  participate  in  all 
company  sponsored  (educational, 
training,  recreational,  and  social 
activities. 

(8)  Supervisors  should  be  made  to 
understand  that  their  work  performance 
is  being  evaluated  on  the  basis  of  their 
equal  employment  opportunity  efforts 
and  results,  as  well  as  other  criteria. 

(9)  It  shall  be  a  responsibility  of 
supervisors  to  take  actions  to  prevent 
harassment  of  employees  placed 
through  affirmative  action  efforts. 

§  60-2.23    Identification  of  problem  areas 
by  organizational  units  and  job  groups. 

(a)  An  in-depth  analysis  of  the 
following  should  be  made,  paying 
particular  attention  to  trainees  and 
those  categories  listed  in  §  60-2.11(b). 

(1)  Composition  of  the  woik  force  by 
minority  group  status  and  sex. 

(2)  Composition  of  applicant  flow  by 
minority  group  status  and  sex. 

(3)  The  total  selection  process 
including  position  descriptions,  position 
titles,  wo/ker  spec;ifications,  application 
forms,  intervi(!w  procedures,  test 
administration,  test  validity,  referral 
procedures,  final  selection  process,  and 
similar  factors. 

(4)  Transfer  and  promotion  pr.ictices. 

(5)  Facilities,  company  sponsored 
recreation  and  social  events,  and  special 
programs  such  as  educational 
assistance. 

(6)  Seniority  practices  and  S(miority 
provisions  of  union  contracts. 

(7)  Apprenticeship  programs. 

(8)  All  company  training  programs, 
formal  and  informal. 

(9)  Work  force  attitude. 

(10)  Technical  phases  of  compliance, 
such  as  poster  and  notification  to  labor 
unions,  retention  of  applications, 
notification  lo  subcontractors,  etc. 

(b)  If  .my  of  the  following  items  are 
found  in  the  analysis,  special  corrective 
action  should  be  appropriate. 

(1)  An  "underutilization  "  of  minorities 
or  women  in  specific  job  groups. 

(2)  Lateral  and/or  vertical  movement 
of  minority  or  female  employ  ees 


occurring  at  a  lesser  rate  (compared  to 
work  force  mix)  than  that  of 
nonminority  or  male  employecis. 

(3)  The  selection  process  eliminates  a 
significantly  higher  percentage  of 
minorities  or  women  than  nonminorities 
or  men. 

(4)  Application  and  related 
preemployment  forms  not  in  compliance 
with  Federal  legislation, 

(5)  Position  descriptions  inaccurate  in 
relation  to  actual  functions  and  duties. 

(6)  Formal  or  scored  selection 
procedures  not  validated  as  required  by 
the  OFCCP  Uniform  Guidelines  on 
Employee  Selection  Procedures  (see  41 
CFR  Part  60-3). 

(7)  Test  forms  not  validated  by 
location,  work  performance  and 
inclusion  of  minorities  and  women  in 
sample. 

(8)  Referral  ratio  of  minorities  or 
women  to  the  hiring  supervisor  or 
manager  indicates  a  significantly  higher 
percentage  are  being  rejected  as 
compared  to  nonminority  and  male 
applicants. 

(9)  Minorities  or  women  are  excluded 
from  or  are  not  participating  in  company 
sponsored  activities  or  programs. 

(10)  De  facto  segregation  still  exists  at 
some  facilities. 

(11)  Seniority  provisions  contribute  to 
overt  or  inadvertent  discrimination,  i.e., 
a  disparity  by  minority  group  status  or 
sex  exists  between  length  of  service  and 
types  of  job  held. 

(12)  Nonsupport  of  company  policy  by 
managers,  supervisors  or  employees. 

(13)  Minorities  or  women 
underutilized  or  significantly 
underrepresented  in  training  or  career 
improvement  programs. 

(14)  No  formal  techniques  established 
for  evaluating  effectiveness  of  EEO 
programs. 

(15)  Lack  of  access  to  suitable  housing 
inhibits  recruitment  efforts  and 
employment  of  qualified  minorities. 

(16)  Lack  of  suitable  transportation 
(public  or  private)  to  the  work  place 
inhibits  minority  employment. 

(17)  Labor  unions  and  subcontractors 
not  notified  of  their  responsibilities. 

(18)  Purchase  orders  do  not  contain 
EEO  clause. 

(19)  Posters  not  on  display. 

§  60-2.24    Development  and  execution  of 
programs. 

(a)  The  contractor  should  conducl 
detailed  analyses  of  position 
descriptions  to  insure  that  they 
accurately  reflect  position  functions, 
and  are  consistent  for  the  same  position 
from  one  location  to  another. 

(b)  The  contractor  should  validate 
worker  specifications  by  division, 
department  location  or  other 


organizational  unit  and  by  job  title  using 
job  performance  criteria.  Special 
attention  should  be  given  to  academic, 
experience  and  skill  requirements  to 
insure  that  the  requirements  in 
themselves  do  not  constitute  inadvertent 
discrimination.  Specifications  should  be 
consistent  for  the  same  job  title  in  all 
locations  and  should  be  free  from  bias 
as  regards  to  race,  color,  religion,  sex 
(except  where  sex  is  a  bona  fide 
occupational  qualification)  or  national 
origin.  Where  requirements  screen  out  a 
disproportionate  number  of  minorities  or 
women,  such  requirements  should  be 
professionally  validated  to  job 
performance. 

(c)  Approved  position  descriptions 
and  worker  specifications,  when  used 
by  the  contractor,  should  be  made 
available  to  all  members  of  management 
involved  in  the  recruiting,  screening, 
selection,  and  promotion  process. 
Copies  should  also  be  distributed  to  all 
recruiting  sources. 

(d)  The  contractor  should  evaluate  the 
total  selection  process  to  insure  freedom 
from  bias  and,  thus,  aid  the  attainment 
of  goals  and  objectives. 

(1)  All  personnel  involved  in  the 
recruiting,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  should  be  carefully  selected 
and  trained  to  insure  elimination  of  bias 
in  all  personnel  actions. 

(2)  "The  contractor  shall  observe  the 
requirements  of  the  OFCCP  Uniform 
Guidelines  on  Employee  Selection 
Procedures. 

(3)  Selection  techniques  other  than 
tests  may  also  be  improperly  used  so  as 
to  have  the  effect  of  discriminating 
against  minority  groups  and  women. 
Such  techniques  include  but  are  not 
restricted  to.  unscored  interviews, 
unscored  or  casual  application  forms, 
arrest  records,  credit  checks, 
considerations  of  marital  status  or 
dependency  or  minor  children.  Where 
there  exist  data  suggesting  that  such 
unfair  discrimination  or  exclusion  of 
minorities  or  women  exists,  the 
contractor  should  analyze  its  unscored 
procedures  and  eliminate  them  if  they 
are  not  objectively  valid. 

(e)  Suggested  techniques  to  improve 
recruitment  and  increase  the  flow  of 
minority  or  female  applicants  follow: 

(1)  Certain  organizations  such  as  the 
Urban  League,  job  Corps,  Equal 
Opportunity  Programs,  Inc., 
Concentrated  Employment  programs. 
Neighborhood  Youth  Corps.  Secondary 
Schools.  Colleges,  and  City  Colleges 
with  high  minority  enrollment,  the  State 
Employment  Service,  specialized 
employment  agencies,  Aspira.  LULAC, 
SER,  the  G.I.  Forum,  the  Commonwealth 
of  Puerto  Rico  are  normally  prepared  to 
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S  60-2.31     Preemption. 

To  the  extent  that  any  state  or  local 
laws,  reguhitions  or  ordinances, 
including  those  which  grant  special 
benefits  to  persons  on  account  of  sex. 


construction  contractors  and 
subcontractors  for  Federal 
nonconstruction  contractors  and 
subcontractors  if  the  construction  work 
is  necessary  in  whole  or  in  part  to  the 


2.  The  goals  and  timetables  for 
minority  and  female  participation, 
expressed  in  percentage  terms  for  the 
Contractor's  aggregate  workforce  in 
each  trade  on  ail  construction  work  in 
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refer  minority  applicants.  Organizations 
prepared  to  refer  women  with  specific: 
skills  are:  National  Organization  for 
Women,  Welfare  Rights  organizations, 
Women's  Equity  Action  League,  Talent 
Bank  from  Business  and  Professional 
Women  (including  26  women's 
organizations),  Professional  Women's 
Caucus,  Intercollegiate  Association  of 
University  Women,  Negro  Women's 
sororities  and  service  groups  such  as 
Delta  Sigma  Theta,  Alpha  Kappa  Alpha, 
and  Zera  Phi  Beta:  National  Council  of 
Negro  Women,  American  Association  of 
University  Women,  YWCA,  and 
sectarian  groups  such  as  Jewish 
Women's  Groups,  Catholic  Women's 
Groups  and  Protestant  Women's 
Groups,  and  women's  colleges.  In 
addition,  community  leaders  as 
individuals  shall  be  added  to  recruiting 
sources. 

(2)  Formal  briefing  sessions  should  be 
held,  preferably  on  company  premises, 
with  representatives  from  these 
recruiting  sources.  Plant  tours, 
presentations  by  minority  and  female 
employees,  clear  and  concise 
explanations  of  current  and  future  job 
openings,  position  descriptions,  worker 
specifications,  explanations  of  the 
company's  selection  process,  and 
recruiting  literature  should  be  an 
integral  part  of  the  briefings.  Formal 
arrangements  should  be  made  for 
referral  of  applicants,  followup  with 
sources,  and  feedback  on  disposition  of 
applicants. 

(3)  Minority  and  female  employees, 
using  procedures  similar  to 
subparagraph  (2)  of  this  paragraph, 
should  be  actively  encouraged  to  refer 
applicants. 

(4)  A  special  effort  should  be  made  to 
include  minorities  and  women  on  the 
Personnel  Relations  staff. 

(5)  Minority  and  female  employees 
should  be  made  available  for 
participation  in  Career  Days,  Youth 
Motivation  Programs,  and  related 
activities  in  their  communities. 

(6)  Active  participation  in  "Job  Fairs  " 
is  desirable.  Company  representatives 
so  participating  should  be  given 
authority  to  make  on-the-spot 
commitments. 

(7)  Active  recruiting  programs  should 
be  carried  out  at  secondary  schools, 
junior  colleges,  and  colleges  with 
predominant  minority  or  female 
enrollments. 

(8)  Recruiting  efforts  at  all  schools 
should  incorporate  special  efforts  to 
reach  minorities  and  vvomen. 

(9)  Special  employment  programs 
should  be  undertaken  whenever 
possible.  Some  possible  programs  are; 


(i)  Technical  and  nontechnical  co-op 
prognims  with  predominately  Negro  and 
vvomen's  colleges. 

(ii)  "After  school"  and/or  work-study 
jobs  for  minority  youths,  male  and 
female. 

(iii)  Summer  jobs  fur  underprivileged 
youth,  male  and  female. 

(iv)  Summer  work-study  piograms  for 
male  and  female  faculty  members  of  the 
predominantly  minority  schools  and 
colleges. 

(v)  Motivation,  training  and 
employment  programs  for  the  hardcore 
unemployed,  male  and  female. 

(10)  When  recruiting  brochures 
picturially  present  work  situations,  the 
minority  and  female  members  of  the 
work  force  should  be  included, 
especially  when  such  brochures  are 
used  in  school  and  career  programs. 

(11)  Help  wanted  advertising  should 
be  expanded  to  include  the  minority 
news  media  and  women's  interest  media 
on  a  regular  basis. 

(f)  The  contractor  should  insure  that 
minority  and  female  employees  are 
given  equal  opportunity  for  promotion. 
Suggestions  for  achieving  this  result 
include: 

(1)  Post  or  otherwise  announce 
promotional  opportunities. 

(2)  Make  an  inventory  of  current 
minority  and  female  employees  to 
determine  academic,  skill  and 
experience  level  of  individual 
employees. 

(3)  Initiate  necessary  remedial,  job 
training  and  workstudy  programs. 

(4)  Develop  and  implement  formal 
employee  evaluation  programs. 

(5)  Make  certain  "worker 
specifications"  have  been  validated  on 
job  performance  related  criteria. 
(Neither  minority  nor  female  employees 
should  be  required  to  possess  higher 
qualifications  than  those  of  the  lowest 
qualified  incumbent.) 

(6)  When  apparently  qualified 
minority  or  female  employees  are 
passed  over  for  upgrading,  require 
supervisory  personnel  to  submit  written 
justification. 

(7)  Establish  formal  career  counseling 
programs  to  include  attitude 
development,  education  aid,  job 
rotation,  buddy  system  and  similar 
progr.inis, 

(8)  Review  seniority  practices  and 
seniority  clauses  in  union  contracts  to 
ensure  that  such  practices  or  clauses  are 
nondiscriminatory  and  do  not  have  a 
discriminatory  effect. 

(g)  Miike  cert^iin  facilities  and 
company-sponsored  social  and 
recreation  activities  are  desegregated. 
Actively  encourd^e  all  emplovees  to 
p;irliri()Hte. 


(h)  Encourage  child  care,  housing  and 
tranportation  programs  appropriately 
designed  to  improve  the  employment 
opportunities  for  minorities  and  vvomen, 

§  60-2.25    Internal  audit  and  reporting 
systems. 

(a)  The  contractor  should  monitor 
records  of  referrals,  placements, 
transfers,  promotions  and  terminations 
at  all  levels  to  ensure  that 
nondiscriminatory  policy  is  carried  out. 

(b)  The  contractor  should  require 
formal  reports  form  unit  managers  on  a 
schedule  scheduled  basis  as  to  the 
degree  to  which  corporate  or  unit  goals 
are  attained  arrd  timetables  met. 

(c)  The  contractor  should  review 
report  results  with  all  levels  of 
management. 

(d)  The  contractor  should  advise  top 
management  of  program  effectiveness 
and  submit  recommendations  to 
improve  unsatisfactory  performance. 

§  60-2.26    Support  of  action  programs. 

(a)  The  contractor  should  appoint  key 
members  of  management  to  serve  on 
merit  employment  councils,  community 
relations  boards  and  similar 
organizations. 

(b)  The  contractor  should  encourage 
minority  and  female  employees  to 
participate  actively  in  National  Alliance 
of  Businessmen  programs  for  youth 
motivation. 

(c)  The  contractor  should  support 
vocational  guidance  institutes,  vestibule 
training  programs  and  similar  activities. 

(d)  The  contractor  should  assist 
secondary  schools  and  colleges  in 
programs  designed  to  enable  minority 
and  female  graduates  of  these 
institutions  to  compete  in  the  open 
employment  market  on  a  more  equitable 
basis. 

(e)  The  contractor  should  publicize 
achievements  of  minority  and  female 
employees  in  local  and  minority  news 
media. 

(f)  The  contractor  should  support 
programs  developed  by  such 
organizations  as  National  Alliance  of 
Businessmen,  the  Urban  Coalition  and 
other  organizations  concerned  with 
employment  opportunities  for  minorities 
or  women. 

Subpart  0— Miscellaneous 

§  60-2.30    Use  of  goals. 

The  purpose  of  a  contractor's 
establishment  and  use  of  goals  is  in 
insure  that  it  meet  its  affirmative  action 
obligation.  It  is  not  intended  and  should 
not  be  used  to  discriminate  against  any    , 
applicant  or  employee  because  of  race,     i 
color,  religion,  sex,  or  national  origin.      • 
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area  in  wkich  the  subcontract  is  to  be 
performed. 

4.  As  used  in  this  Notice,  and  in  the 
contract  resulting  from  this  solicitation, 
the  "covered  area"  is  (insert  description 
of  the  Beoeraphical  areas  where  the 


Subcontinent,  or  the  Pacific  Islands); 
and 

(iv)  Americ;an  Indian  or  Alaskan 
Native  (all  persons  having  origins  in  any 
of  the  original  peoples  of  North  America 
and  maintaining  identifiable  tribal 


Office  of  Federal  Contract  Compliance 
Programs  office  or  from  Federal 
procurement  contracting  officers.  The 
Contractor  is  expected  to  make 
substantially  uniform  progress  in 
meeting  its  goals  in  each  craft  during  the 
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S  60-2.31     Preemption. 

To  the  extent  that  any  state  or  local 
laws,  regulations  or  ordinances, 
including  those  which  grant  special 
benefits  to  persons  on  account  of  sex, 
arc  in  conflict  with  Executive  Order 
11246.  as  a.mended,  or  with  the 
requirements  of  this  part,  OF"CCP  will 
regard  them  as  preempted  under  the 
Executive  order. 

t;  60-2.32    Supersedure. 

All  orders,  instructions,  regulations, 
and  memorandums  of  the  Secretary  of 
Labor,  other  officials  of  the  Department 
of  Labor  and  contracting  agencies  are 
hereby  superseded  to  the  extent  that 
they  are  inconsistent  herewith,  including 
a  previous  "Order  No.  4"  from  this  office 
dated  January  30. 1970.  Nothing  in  this 
part  is  intended  to  amend  41  CFR  Part 
60-3  or  41  CFR  Part  60-20. 

PART  60-4— CONSTRUCTION 
CONTRACTORS— AFFIRMATIVE 
ACTION  REQUIREMENTS 

Sfc. 

60-4.1     Scope  and  application. 
60-4.2    Solicitations. 
00-4.3     Equal  opportunity  clauses. 
60-4.4     Affirmative  action  requirements. 
60-^.5    Hometown  plans. 
60-4.6    Coals  and  timetables. 
60-4.7    Effect  on  other  regulations. 
60-4.8    Show  cause  notice. 
60-4.9    Incorporation  by  operation  of  the 
Order. 
Authority:  Sees.  201.  202,  20.').  211.  301.  302. 
and  303  of  E.O.  11246.  as  amended.  30  FR 
12319:  32  FR  14303.  as  amended  by  E.O. 
1208B. 

§  60-4. 1    Scope  and  application. 

This  part  applies  to  all  contractors 
and  subcontractors  which  hold  any 
Federal  or  federally  assisted 
construction  contract  in  excess  of 
SlO.OOO.  The  regulations  in  this  part  are 
applicable  to  all  of  a  construction 
contractor's  or  subcontractor's 
construction  employees  who  are 
engaged  in  on  site  construction 
including  those  construction  employees 
who  work  on  a  non-Federal  or 
nonfederally  assisted  construction  site. 
This  part  also  establishes  procedures 
which  all  Federal  contracting  officers 
and  all  applicants,  as  applicable,  shall 
follow  in  soliciting  for  and  awarding 
Federal  or  federally  assisted 
construction  contracts.  Procedures  also 
aie  established  which  administering 
ag(!ncies  shall  follow  in  making  any 
grant,  contract,  loan,  insurance,  or 
guarantee  involving  federally  assisted 
construction  which  is  not  exempt  from 
the  requirements  of  Executive  Order 
1124G,  as  amended. 

In  addition,  this  part  applies  to 
construction  work  performed  by 


construction  contractors  and 
subcontractors  for  Federal 
nonconstruction  contractors  and 
subcontractors  if  the  construction  work 
is  necessary  in  whole  or  in  part  to  the 
performance  of  a  nonconstruction 
contract  or  subcontract. 

§  60-4.2    Solicitations. 

(a)  All  Federal  contracting  officers 
and  all  applicants  shall  include  the 
notice  set  forth  in  paragraph  (d)  of  this 
section  and  the  Standard  Federal  Equal 
Employment  Opportunity  Construction 
Contract  Specifications  set  forth  in  §  60- 
4.3  of  this  part  in  all  solicitations  for 
offers  and  bids  on  all  Federal  and 
federally  assisted  construction  contracts 
or  subcontracts  to  be  performed  in 
geographical  areas  designated  by  the 
Director  pursuant  to  §  60-4.6  of  the  part. 
Administering  agencies  shall  require  the 
inclusion  of  the  notice  set  forth  in 
paragraph  (d)  of  this  section  and  the 
specifications  set  forth  in  §  60-4.3  of  this 
part  as  a  condition  of  any  grant, 
contract,  subcontract,  loan,  insurance  or 
guarantee  involving  federally  assisted 
construction  covered  by  this  Part  60-4. 

(b)  All  nonconstruction  contractors 
covered  by  Executive  Order  11246  and 
the  implementing  regulations  shall 
include  the  notice  in  paragraph  (d)  of 
this  section  in  all  construction 
agreements  which  are  necessary  in 
whole  or  in  part  to  the  performance  of 
the  covered  nonconstruction  contract. 

(c)  Contracting  officers,  applicants 
and  nonconstruction  contractors  shall 
give  written  notice  to  the  Director  within 
10  working  days  of  award  of  a  contract 
subject  to  these  provisions.  The 
notification  shall  include  the  name, 
address  and  telephone  number  of  the 
contractor;  employer  identification 
number;  dollar  amount  of  the  contract, 
estimated  starting  and  completion  dates 
of  the  contract;  the  contract  number;  and 
geographical  area  in  which  the  contract 
is  to  be  performed. 

(d)  The  following  notice  shall  be 
included  in,  and  shall  be  a  part  of,  all 
solicitations  for  offers  and  bids  on  all 
Federal  and  federally  assisted 
construction  contracts  or  subcontracts 
in  excess  of  510,000  to  be  performed  in 
geographical  areas  designed  by  the 
Director  pursuant  to  §  60-4.6  of  this  part 
(see  41  CFR  60-4.2(a)): 

Notice  of  Requirement  for  Affirmative 
Action  To  Ensure  Equal  Employment 
Opportunity  (Executive  Order  11246) 

1.  The  Offeror's  or  Bidder's  attention 
is  called  to  the  "Equal  Opportunity 
Clause"  and  the  "Standard  Federal 
Equal  Employment  Opportunity 
Construction  Contract  Specifications" 
set  forth  herein. 


2.  The  goals  and  timetables  for 
minority  and  female  p;irticipation. 
expressed  in  percentage  terms  for  the 
Contractor's  aggregate  workforce  in 
each  trade  on  all  construction  work  in 
the  covered  area,  are  as  follows: 


Ti"ietab:es 


Goa's  ICK  rrunoriTv 

panicrpaiio'^  for 

eac^^  ifade 


Goals  lof  female 

participaBon  «i 

ea^n  tiaae 


Insert  goa|t  <o' 
eact  yea' 


Insen  goals  fof 
each  year 


These  goals  are  applicable  to  all  the 
Contractors  construction  work  (whether 
or  not  it  is  Federal  or  federally  assisted) 
performed  in  the  covered  area.  If  the 
contractor  performs  construction  work 
in  a  geographical  area  located  outside  of 
the  covered  area,  it  shall  apply  the  goals 
established  for  such  geographical  area 
where  the  work  is  actually  performed. 
With  regard  to  this  second  area,  the 
contractor  also  is  subject  to  the  goals  for 
both  its  federally  involved  and 
nonfederally  involved  construction. 

The  Contractor's  compliance  with  the 
Executive  Order  and  the  regulations  in 
41  CFR  Part  60^  shall  be  based  on  its 
implementation  of  the  Equal 
Opportunity  Clause,  specific  affirmative 
action  obligations  required  by  the 
specifications  set  forth  in  41  CFR  60- 
4.3(a).  and  its  efforts  to  meet  the  goals. 
The  hours  of  minority  and  female 
employment  and  training  must  be 
substantially  uniform  throughout  the 
length  of  the  contract,  and  in  each  trade, 
and  the  contractor  shall  make  a  good 
faith  effort  to  employ  minorities  and 
women  evenly  on  each  of  its  projects. 
The  transfer  of  minority  or  female 
employees  or  trainees  from  Contractor 
to  Contractor  or  from  project  to  project 
for  the  sole  purpose  of  meeting  the 
Contractor's  goals  shall  be  a  violation  of 
the  contract,  the  Executive  Order  and 
the  regulations  in  41  CFR  Part  60-4. 
Compliance  with  the  goals  will  be 
measured  against  the  total  work  hours 
performed. 

3.  The  Contractor  shall  provide 
written  notification  to  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
Programs  within  10  working  days  of 
award  of  any  construction  subcontract 
in  excess  of  SlO.OOO  at  any  tier  for 
construction  work  under  the  contract 
resulting  from  this  solicitation.  The 
notification  shall  list  the  name,  address 
and  telephone  number  of  the 
subcontractor,  employer  identification 
number  of  the  subcontractor:  estimated 
dollar  amount  of  the  subcontract; 
estimated  starting  and  completion  dates 
of  the  subcontract:  and  the  geographical  I 
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li'lciral  from  a  union,  a  recruitment 
source  or  t:onimunity  organization  and 
of  what  action  was  taken  with  respect  to 
each  such  individual.  If  such  individual 
v\,is  sent  tu  the  union  hiring  hall  for 
referral  and  was  not  referred  back  to  the 
Contr.K  tor  by  the  union  or,  if  referred. 


h.  Disseminate  the  Contractor's  EEO 
polit  y  externally  by  including  it  in  any 
.idvertising  in  the  news  m.edia. 
s|H'rifi(;ally  including  minority  and 
female  news  media,  and  providing 
v\  ritten  notification  to  and  discussing 
the  Contractor's  EEO  policy  with  other 


p.  Conduct  a  review,  at  least  annually. 

of  all  supervisors'  adherence  to  and 
performance  under  t|ie  Contractor's  EEO 
policies  and  affirmative  action 
obligations. 

a  Contractors  are  encouraged  to 
participate  in  voluntary  associations 
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area  in  vvkich  Ihe  subconlract  is  to  be 
performed. 

4.  As  used  in  this  Notice,  and  in  the 
contract  resulting  from  this  solicitation, 
the  "covered  area"  is  (insert  description 
of  the  geographical  areas  where  the 
contract  is  to  be  performed  giving  the 
state,  county  and  city,  if  any). 

§  60-4.3    Equal  opportunity  clauses. 

(a)  The  equal  opportunity  clause 
published  at  41  CKR  60-1.4(a)  of  this 
chapter  is  required  to  be  included  in  and 
is  part  of.  all  nonexempt  Federal 
contracts  and  subcontracts,  including 
construction  contracts  and  subcontracts. 
The  equal  opportunity  clause  published 
at  41  CFR  60-1.4(b)  is  required  to  be 
included  in,  and  is  a  part  of,  all 
nonexempt  federally  assisted 
construction  contracts  and  subcontracts. 
In  addition  to  the  clauses  described 
above,  all  Federal  contracting  officers, 
all  applicants  and  all  nonconstruclion 
contractors,  as  applicable,  shall  include 
the  specifications  set  forth  in  this 
section  in  all  Federal  and  federally 
assisted  construction  contracts  in 
excess  of  SlCO'JO  to  be  performed  in 
geographical  areas  designated  by  the 
Director  pursuant  to  §  60-4.6  of  this  part 
and  in  construction  subcontracts  in 
excess  of  $10,000  necessary  in  whole  or 
in  part  to  the  performance  of 
nonconstruclion  Federal  contracts  and 
subcontracts  covered  under  the 
Executive  Order. 

Standard  Federal  Equal  Employment 
Opportunity  Construction  Contract 
Specifications  (Executive  Order  11246) 

1.  As  used  in  these  specifications: 

a.  "Covered  area"  means  the 
geographical  area  described  in  the 
solicitation  from  which  this  contract 
resulted; 

b.  "Director"  means  Director.  Office  of 
Federal  Contract  Compliance  Programs, 
United  States  Department  of  Labor,  or 
any  person  to  whom  the  Dirtjclor 
delegates  authority; 

c.  "Employer  identification  number" 
means  the  Federal  Social  Security 
number  used  on  the  Employer's 
Quarterly  Federal  Tax  Return,  U.S. 
Trejsury  Department  Form  941. 

d.  "Minority"  includes: 

(i)  Black  (all  persons  having  origins  in 
any  of  the  Black  African  racial  groups 
not  of  Hispanic  origin); 

(ii)  Hispanic  (all  persons  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  Culture  or 
origin,  regardless  of  race); 

(iii)  Asian  and  Pacific  Islander  (all 
persons  having  origins  in  any  of  the 
original  peoples  of  the  Far  East, 
Southeast  Asia,  Ihe  Indian 


Subcontinent,  or  the  Pacific  Islands); 
and 

(iv)  American  Indian  or  Alaskan 
Native  (all  persons  having  origins  in  any 
of  the  original  peoples  of  North  America 
and  maintaining  identifiable  tribal 
affiliations  through  membership  and 
participation  or  community 
identification). 

2.  Whenever  the  Contractor,  or  any 
Subcontractor  at  any  tier,  subcontracts  a 
portion  of  the  work  involving  any 
construction  trade,  it  shall  physically 
include  in  each  subcontract  in  excess  of 
$10,000  the  provisions  of  these 
specifications  and  the  Notice  which 
contains  the  applicable  goals  for 
minority  and  female  participation  and 
which  is  set  forth  in  the  solicitations 
from  which  this  contract  resulted. 

3.  If  the  Contractor  is  participating 
(pursuant  to  41  CP'R  60-4.5)  in  a 
Hometown  Plan  approved  by  the  U.S. 
Department  of  Labor  in  the  covered  area 
either  individually  or  through  an 
association,  its  affirmative  action 
obligations  on  all  work  in  the  Plan  area 
(including  goals  and  timetables)  shall  be 
in  accordance  with  that  Plan  for  those 
trades  which  have  unions  participating 
in  the  Plan.  Contractors  must  be  able  lb 
demonstrate  their  participation  in  and 
compliance  with  the  provisions  of  any 
such  Hometown  Plan.  Each  Contractor 
or  Subcontractor  participating  in  an 
approved  Plan  is  individually  r(;quired 
to  comply  with  its  obligations  under  the 
EEO  clause,  and  to  make  a  good  faith 
effort  to  achieve  each  goal  under  Ihe 
Plan  in  each  trade  in  which  it  has 
employees.  The  overall  good  faith 
performance  by  other  Contr.'ictors  or 
subcontractors  toward  a  goal  in  an 
approved  Plan  dues  not  excuse  any 
covered  Contractor's  or  Subcontractor's 
failure  to  take  good  faith  elfoits  to 
achieve  the  Plan  goals  and  timetables. 

4.  The  Contractor  shall  implement  the 
specific  affirmative  action  standards 
provided  in  paragraphs  7  a  through  p  of 
these  specifications.  The  goals  set  forth 
in  the  solicitation  from  which  this 
contract  resulted  are  expressed  as 
perccmtages  of  the  total  !h)Ui  s  of 
employment  and  training  of  minority 
and  female  utilization  the  Contractor 
should  reasonably  be  able  to  achieve  in 
each  construction  trade  in  which  it  has 
emplo\ef;s  in  the;  covered  area.  Covered 
constru(.tion  contr.ictors  perfoiming 
construction  work  in  geographical  areas 
where  they  do  not  have  a  F^ederal  or 
federally  assisted  constructicm  contract 
shall  apply  the  minority  and  fi;male 
goals  established  for  the  geographical 
area  where  the  woik  is  being  performed. 
Goals  are  published  periodically  in  the 
Federal  Register  in  notice  form,  and 
such  notices  may  be  obtained  from  any 


Office  of  Federal  Contract  Compliance 
Programs  office  or  from  Federal 
procurement  contracting  officers.  The 
Contractor  is  expected  to  make 
substantially  uniform  progress  in 
meeting  its  goals  in  each  craft  during  Ihe 
period  specified. 

5.  Neither  the  provisions  of  any 
collective  bargaining  agreement,  nor  the 
failure  by  a  union  with  whom  the 
Contractor  has  a  collective  bargaining 
agreement,  to  refer  either  minorities  or 
women  shall  excuse  the  Contractor's 
obligations  under  these  specifications. 
Executive  Order  11246,  or  the 
regulations  promulgated  pursuant 
thereto. 

6.  In  order  for  the  nonworking  training 
hours  of  apprentices  and  trainees  to  be 
counted  in  meeting  the  goals,  such 
apprentices  and  trainees  must  be 
employed  by  the  Contractor  during  the 
training  period,  and  the  Contractor  must 
have  made  a  commitment  to  employ  the 
apprentices  and  trainees  at  the 
completion  of  their  training,  subject  to 
the  availability  of  employment 
opportunities.  Trainees  must  be  trained 
pursuant  to  training  programs  approv(;d 
by  the  U.S.  Department  of  Labor. 

7.  The  Contractor  shall  take  specific 
affirmative  actions  to  ensure  equal 
employment  opportunity.  The  evaluation 
of  the  Contractor's  compliance  with 
these  specifications  shall  be  based  upon 
its  effort  to  achieve  maximum  results 
from  its  actions.  The  Contractor  shall 
document  these  efforts  fully,  and  shall 
implement  affirmative  action  steps  at 
least  as  extensive  as  the  following: 

a.  Ensure  and  maintain  a  working 
environment  free  of  harassment, 
intimidation,  and  coercion  at  all  sites, 
and  in  all  facilities  at  which  the 
Contractor's  employees  are  assigned  to 
work.  The  Contractor,  whe^e  possible, 
will  assign  two  or  more  women  to  each 
construction  project.  The  Contractor 
shall  specifically  ensure  that  all 
foremen,  superintendents,  and  other  on- 
site  supervisory  personnel  are  aware  of 
and  carry  out  the  Contractor's  obligation 
to  maintain  such  a  working 
environment,  with  specific  attention  to 
minority  or  female  individuals  working 
at  such  sites  or  in  such  facilities. 

b.  Establish  and  maintain  a  current 
list  of  minority  and  female  recruitment 
sources,  provide  written  notification  to 
minority  and  female  recruitment  sources 
and  to  community  organizations  when 
the  Contractor  or  its  unions  have 
employment  opportunities  available, 
and  maintain  a  record  of  the 
organizations'  responses. 

c.  Maintain  a  current  file  of  the  names, 
addresses  and  telephone  numbers  of 
each  minority  and  female  olfthe-street 
applicant  and  minority  or  female 
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its  implementing  regulations,  by  the 
Office  of  Federal  Contract  Compliance 
Programs.  Any  Contractor  who  fails  to 
(.arry  out  such  sanctions  and  penalties 
shall  be  in  violation  of  these 


§  60-4.4    Affirmative  action  requirements. 

(a)  To  implement  the  affirmative 
action  requirements  of  Executive  Order 
11246  in  the  ccnslruriion  industiy,  the 
Office  of  Federal  Contract  Compliance 


§  60-4.5    Hometown  plans. 

(a)  A  contractor  participating,  either 
individually  or  through  an  association. 
in  an  approved  Hometown  Plan 
(including  heavy  highway  affirmative 
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li'lciral  from  a  imion.  a  recruitment 
source  or  community  organization  and 
of  what  action  was  taken  with  respect  to 
each  suili  individual.  If  such  individual 
vv.is  sent  to  the  union  hiring  hall  for 
rcfrrral  and  was  not  referred  back  to  the 
Contrac  tor  by  the  union  or,  if  referred. 
not  employed  by  the  Contractor,  this 
shall  be  documented  in  the  file  with  the 
nnson  therefor,  along  with  whatever 
ailclilional  actions  the  Contractor  may 
h.ivc  taken. 


d.  I'ro'v  itie  immediate  written 
noiificalion  to  the  Director  when  the 
union  or  unions  with  which  the 
Contractor  has  a  collective  bargaining 
agreement  has  not  referred  to  the 
Contractor  a  minority  person  or  woman 
si'Ht  l)y  the  Contractor,  or  when  the 
Contractor  has  other  information  that 
the  union  referral  process  has  impeded 
the  Contractor's  efforts  to  meet  its 
obligations. 

e.  Develop  on-the-job  training 
opportunities  and/or  participate  in 
training  programs  for  the  area  which 
expressly  include  minorities  and 
women,  including  upgrading  programs 
and  apprenticeship  and  trainee 
programs  rt'Ievant  to  the  Contractor's 
employment  needs,  especially  those 
programs  Funded  or  approved  by  the 
DepartmenI  of  Labor.  The  Contractor 
shall  provide  notice  of  these  programs  to 
the  sources  compiled  under  7b  above. 

f.  Disstuninate  the  Contractor's  EEO 
policy  by  providing  notice  of  the  policy 
to  unions  and  training  programs  and 
requesting  their  cooperation  in  assisting 
the  Contractor  in  meeting  its  EEO 
obligations:  by  including  it  in  any  policv 
manual  and  collective  bargaining 
agreement:  by  publicizing  it  in  the 
company  newspaper,  annual  report,  etc.: 
by  specific  review  of  the  policy  with  all 
management  personnel  and  with  all 
minority  and  female  employees  at  least 
once  a  \car:  and  by  posting  the 
company  EFO  policy  on  bulletin  boards 
accessible  to  all  employees  at  each 
location  where  construction  work  is 
performcci. 

g.  Re\  i(Hv,  at  least  annually,  the 
company's  EFO  policy  and  affirmative 
riclion  oblig.itions  under  these 
spccifica lions  with  all  employees  having 
any  responKil)ility  for  hiring,  assignment, 
layoff,  termination  or  other  employment 
decisions  including  specific  review  of 
these  items  with  onsite  supervisory 
persoiinel  such  as  Superintendents, 
General  Foremen,  etc.,  prior  to  the 
initialion  of  construction  work  at  any 
job  site.  A  written  record  shall  be  made 
and  maintained  identifying  the  time  and 
place  of  these  meetings,  persons 
attfmdiiig.  subject  matter  discussed,  and 
disposition  of  the  subject  matter. 


h.  Disseminate  the  Contractor's  EEO 
polit  V  externally  by  including  it  in  any 
.idvertising  in  the  news  m.edia. 
specifically  including  minority  and 
female  news  media,  and  providing 
v\  ritten  notification  to  and  discussing 
the  Contractor's  EEO  policy  with  other 
Contractors  and  Subcontractors  with 
whom  the  Contractor  does  or  anticipates 
(li)ing  business. 

i  Direct  its  recruitment  efforts,  both 
oral  and  written,  to  minority,  female  and 
community  organizations,  to  schools 
with  minority  and  female  students  and 
to  minority  and  female  recruitment  and 
training  organizations  serving  the 
Contractor's  recruitment  area  and 
emplovment  needs.  Not  later  than  one 
month  prior  to  the  date  for  the 
.irceptance  of  applications  for 
tipprenticeship  or  other  training  by  any 
rec.'uitment  source,  the  Contractor  shall 
send  written  notification  to 
org.mizalions  such  as  the  above, 
describing  the  openings,  screening 
prn(.edi;rcs,  and  tests  to  be  used  in  the 
selection  process. 

j.  Encourage  present  minority  and 
female  employees  to  recruit  other 
mino-ily  persons  and  women  and. 
where  reasonable,  provide  after  school. 
summer  and  vacation  employment  to 
minority  and  female  youth  b(Mh  on  the 
site  and  in  other  areas  of  a  Contractor's 
work  force, 

k.  Validate  all  tests  and  other 
seieclion  requirements  where  there  is  an 
(^blig.ition  to  do  so  under  41  CFR  Part 
()()-:). 

1.  Conduct,  at  least  annually,  an 
inv  imloi  V  and  evaluation  at  least  of  all 
minoiitv  and  female  personnel  for 
piomotional  opportunities  and 
encourage  these  employees  to  seek  or  to 
prepare  for.  through  appropriate 
training,  etc..  such  opportunities. 

m.  F'nsure  that  seniority  practices,  job 
cl.issification?;.  work  assignrtients  and 
other  p(>rsonnel  piactices.  do  not  have  a 
discriminatory  effect  by  continually 
monitoring  all  personnel  and 
employment  related  activities  to  ensure 
that  the  EEO  policy  and  the  Contractor's 
obligatitjns  under  these  specifications 
are  being  carried  out. 

n.  Ensure  that  all  facilities  and 
company  activities  are  nonsegregated 
except  that  separate  or  single-user  toilet 
,iud  necessary  changing  facilities  shall 
lie  proviileti  to  assure  privacy  between 
the  sexes. 

o.  Document  and  mai;itain  a  record  of 
,dl  soliritalions  of  offers  for 
suhcontiacts  from  minoritv  and  female 
i.or.struclion  contractors  and  suppliers. 
Including  circulation  of  solicitations  to 
minority  and  femal  contractor 
associ.itions  and  other  business 
.cssociations. 


p.  Conduct  a  review,  at  least  annually, 
of  all  supervisors'  adherence  to  and 
performanc:e  under  t|ie  Contractor's  EEO 
policies  and  affirmative  action 
obligations 

8  Contractors  are  encouraged  to 
participate  in  voluntary  associations 
whii  h  assisl  in  fulfilling  one  or  more  of 
their  affirmative  action  obligations  (7a 
through  p).  The  efforts  of  a  contractor 
association,  joint  contractor-imion. 
contractiir-community.  or  other  similar 
group  of  which  tbe  contractor  is  a 
member  and  participant,  may  be 
asserted  as  fulfilling  any  one  or  more  of 
its  obligations  under  7a  through  p  of 
these  Specifications  provided  that  the 
contractor  actively  participates  in  the 
group,  makes  every  effort  to  assure  that 
the  group  has  a  positive  impact  on  the 
employment  of  minorities  and  women  in 
the  industry .  ensures  that  the  concrete 
benefits  of  the  program  are  reflected  in 
the  Contractor's  minority  and  female 
workforce  participation,  makes  a  good 
faith  effort  to  meet  its  individual  goals 
and  timetables,  and  can  provide  access 
to  documentation  which  demonstrates 
the  effectiveness  of  actions  taken  on 
behalf  of  the  Contractor.  The  obligation 
to  comply,  however,  is  the  Contractor's 
and  failure  of  such  a  group  to  fulfil!  an 
obligation  shall  not  be  a  defense  for  the 
Contractor's  noncompliance. 

9.  A  single  goal  for  minorities  and  a 
separate  single  goal  for  women  have 
been  established.  The  Contractor, 
however,  is  required  to  provide  equal 
employment  opportunity  and  to  take 
affirmative  action  for  all  minority 
groups,  both  male  and  female,  and  all 
women,  both  minority  and  non-minority. 
Consetjuently.  the  Contractor  may  be  in 
V  iolation  of  the  Executive  Order  if  a 
particul.ir  group  is  employed  in  a 
substantially  disparate  manner  (for 
example,  ev  en  though  Ihe  Contractor 
has  achieved  its  goals  for  women 
generally,  the  Contractor  may  be  in 
violation  of  the  Executive  Order  if  a 
specific  minority  group  of  women  is 
underutilized). 

10,  The  Contractor  shall  not  use  the 
■  goals  and  timetables  or  affirm.itive 

action  standards  to  discrim.inate  against 
any  person  because  of  race,  color. 
religion,  sex.  or  national  origin. 

11,  1  he  Contractor  shall  not  enter  into 
an\  Subcontract  with  any  person  or  firm 
deb.ined  from  Government  contracts 
pursuant  to  Executive  Order  11246. 

12.  The  Contractor  shall  cany  out 
such  sanctions  and  penalties  for 
violation  of  these  specifications  and  of 
the  Equal  Opportunity  Clause,  including 
suspension,  termination  and 
cancellation  of  existing  subcontrac:ls  as 
may  be;  imposed  or  ordered  pursuant  to 
Executiv  e  Order  11246.  as  amended,  and 
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demonstrate  their  participation  and 
document  their  compliance  with  the 
provision  of  the  Hometown  Plan. 

§  60-4.6    Goals  and  timetables. 


§  60-4.9    Incorporation  by  operation  of  the 
order. 

By  operation  of  the  Order,  the  equal 
opportunity  clause  contained  in  §  60-1.4, 
the  Notice  of  Requirement  for 


indicate  that  a  particular  sex  is  sought, 
desired  or  better  suited  for  a  particular 
job  unless  sex  is  a  bona  fide 
occupational  qualification  for  the  job. 
The  placement  of  an  advertisement  in 
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its  implementing  regulations,  by  the 
Office  of  Federal  Contract  Compliance 
Programs.  Any  Contractor  who  fails  to 
carry  out  such  sanctions  and  penalties 
shall  be  in  violation  of  these 
specifications  and  Executive  Order 
11246.  as  amended. 

13.  The  Contractor,  in  fulfilling  its 
obligations  under  these  specifications, 
shall  implement  specific  affirmative 
action  steps,  at  least  as  extensive  as 
those  standards  prescribed  in  paragraph 
7  of  these  specifications,  so  as  to 
achieve  maximum  results  from  its  effoits 
to  ensure  equal  employment 
opportunity.  If  the  Contractor  fails  to 
comply  with  the  requirements  of  the 
Executive  Order,  the  implementing 
regulations,  or  these  specifications,  the 
Director  shall  proceed  in  accordance 
with  41  CFR  60-4.8. 

14.  The  Contractor  shall  dt-s:gnate  a 
responsible  official  to  monitor  all 
employment  related  activity  to  ensure 
that  the  company  EEO  policy  is  being 
carried  out,  to  submit  reports  relating  to 
the  provisions  hereof  as  may  be 
required  by  the  Government  and  to  keep 
records.  Records  shall  at  least  include 
for  each  employee  the  name,  address, 
telephone  numbers,  construction  trade, 
union  affiliation  if  any,  employee 
idrntificaticn  number  when  assigned, 
social  security  number,  race,  sex,  status 
(e.g.,  mechanic,  apprentice  traini-e. 
helper,  or  laborer),  dates  of  changes  in 
status,  hours  worked  per  week  in  the 
indicated  trade,  rate  of  pay,  and 
locations  at  which  the  work  was 
performed.  Records  shall  be  maintained 
in  any  easily  understandable  and 
retrievable  form:  however,  to  the  degret"! 
that  existing  recoids  satisfy  this 
reijuirement.  contractors  shall  not  be 
required  to  mairti'in  sonarate  records. 

15.  Nothing  licrein  provided  shall  be 
construed  as  a  limitation  upon  the 
application  ofothtir  laus  vvliii.h 
establi.sh  diffi;reiit  slanil.irds  uf 
compliance  cr  upon  the  .i[ipIicalio;"i  uf 
requireiiir'nis  for  the  hiring  of  local  or 
other  Hiea  residents  (e.g..  those  ;..':]di'r 
the  Public  Works  Employment  .\(a  of 
1977  and  the  Comm.unity  Uevtjlnpment 
Block  Grant  Program). 

(b)  The  notice  set  forth  in  41  CFR  GO- 
4  2  and  the  specifications  set  foith  in  41 
CFR  00-4.3  replace  the  .\'ew  Form  for 
Federal  Equal  Employment  Opportunity 
Bid  Conditions  for  Federal  .inci 
Federally  Assisted  Construction 
published  at  41  PR  32482  and  commonly 
known  as  the  Model  Fedr.^il  FiP'O  Biil 
Conditions,  and  the  New  Form  shall  not 
be  used  after  the  regulations  in  41  CFR 
Part  60-4  become  effective. 


§  60-4.4    Affirmative  action  requirements. 

(a)  To  implement  the  affirmative 
action  requirements  of  Executive  Order 
11246  in  the  ccnslri;ciion  industry,  the 
Ofl'ice  of  Federal  Contract  Compliance 
Programs  previously  has  approved 
affirmative  action  program.<^  commonly 
referred  to  as  "Hometown  Plans,"  has 
promulgated  affirmative  action  plans 
referred  to  as  "Iniposed  Plans"  and  has 
approved  "Special  Bid  Conditions"  for 
high  impact  projects  constructed  in 
areas  not  covered  by  a  Hometown  or  an 
Imposed  Plan.  All  solicitations  for 
construction  contracts  made  after  the 
effective  date  of  the  regulations  in  this 
part  shall  include  the  notice  specified  in 
§  60-4.2  of  this  part  and  the 
specifications  in  §  60-4.3  of  this  part  in 
lieu  of  the  Homctoun  and  Imposed 
Plans  includmg  the  Philadelphia  Plan 
and  th;^  Special  Bid  Cnndifions.  I'ntil  the 
Director  has  issued  an  order  pursuant  to 
§  60-4.6  of  this  part  establishing  goals 
and  timet::bles  for  niinoiities  in  the 
appropriate  geographical  areas  or  for  a 
project  covered  by  Special  Bid 
Conditions,  the  goals  and  timetables  for 
minorities  to  be  inserted  in  the  Notice 
reqiiiicd  by  41  CFR  GO-4.2  shall  be  the 
goals  and  timetables  cor.fainf.d  m  the 
Hometown  Plan,  Imposed  Plan  or 
Special  Bid  Conditions  presently 
covering  the  respective  geogr.nphica! 
area  or  project  involved. 

(b)  Signatories  to  a  Homptown_PJan 
(includi:.g  heavy  h'ghway  affiirj^tivtv 
action  plans]  shall  have  45  days  from  ' 
the  effective  day  of  the  regulations  iu 
this  part  to  submit  under  .such  a  Plan 
(for  the  director's  approval)  goals  and 
timetables  for  women  and  to  include 
female  representation  on  the  Hometown 
Plan  Admiinistraiive  Comm.ittee.  Such 
goals  for  female  rop.-esentation  shall  be 
at  least  as  high  as  the  goals  established 
for  female  represcnlalion  in  the  notice 
issued  pursuant  to  41  CFR  60-4.t).  I'ailure 
of  the  signatories,  within  the  45  day 
period,  to  include  iemale  reprnsf;ntdtion 
and  to  submit  goals  for  women  or  a  new 
plan,  as  appropriate,  shall  rtsuit  in  an 
au'omalic  termination  of  the  Office  of 
Federal  Contract  Compliance  program's 
approval  of  the  Hometown  PI  in.  .'\t  any 
time  the  Office  of  Federal  Contract 
Compliance  Programs  terminatf.s  or 
vvithdiuv.s  its  upprox.d  of  a  Hometown 
Plan,  or  when  the  plan  expires  and 
another  plan  is  nut  approved,  the 
contractors  signatory  to  the  plan  shall 
bo  covered  a'jtomatica'ly  by  the 
specifications  set  foith  in  §  60-4.3  of  tliis 
part  and  by  the  goals  and  timetables 
established  for  that  geographic.il  area 
pursuant  to  §  60-4.6  of  this  part 


§  60-4.5    Hometown  plans. 

(a)  A  contractor  participating,  either 
individually  or  through  an  association, 
in  an  approved  Hometown  Plan 
(including  heavy  highway  affirmative 
action  plans)  shall  comply  with  its 
affirmative  action  obligations  under 
Executive  Order  11246  by  complying 
with  its  obligations  under  the  plan: 
Provided,  That  each  contractor  or 
subcontractor  participating  in  an 
approved  plan  is  individually  required 
to  comply  with  the  equal  opportunity 
clause  set  forth  in  41  CFR  60-1.4;  to 
make  a  good  faith  effort  to  achieve  the 
goals  for  each  trade  participating  in  the 
plan  in  which  it  has  employees:  and  that 
the  overall  good  performance  by  other 
contractors  or  subcontractors  toward  a 
goal  in  an  approved  plan  does  not 
excuse  any  covered  contractor's  or 
subcontractor's  failure  to  lake  good  faith 
efforts  to  achieve  the  plan's  goals  and 
tim.etables.  If  a  contractor  is  not 
participating  in  an  approved  Hometown 
Plan  it  shall  comply  with  the 
specifications  set  forth  in  §  60-4.3  of  this 
part  and  with  the  goals  and  timetables 
for  the  appropriate  area  as  listed  in  the 
notice  required  by  41  CFR  60-4.2  with 
regard  to  that  trade.  For  the  purposes  of 
this  Part  60-4.  a  contractor  is  not 
participating  in  a  Hom.etown  Plan  for  a 
particular  trade  if  it: 

(1)  Ceases  to  be  signatory  to  a 
Hometown  Plan  covering  that  trade; 

(2)  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  not  party  to  a 
collective  bargaining  agreement  foi  ih.it 
trade; 

(3)  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  party  to  a  collective 
barg::.ining  agreement  with  lalior 
oigLinizations  which  are  not  or  cea:sc  to 
be  signatories  to  the  same  Humetoun 
Plan  for  that  trade: 

[4]  Is  signatory  to  a  Hometown  Plan 
for  that  trade  but  is  party  to  a  collective 
barg, lining  agreement  with  a  labor 
organization  for  that  trade  but  the  two 
have  not  jointly  executed  a  specific 
commitment  to  minority  and  iem;.le 
goals  and  timetables  and  incorpo-ated 
the  commitment  in  the  Hometown  Plan 
for  that  trade; 

(5)  Is  participating  in  a  Hometo.vn 
Plan  for  that  trade  which  is  no  longer 
acceptaf.'le  to  the  Office  of  Federal 
Contract  Coinpliance  Programs; 

(6)  is  signatory  to  a  Hom.Mown  Plan 
for  that  trade  but  is  party  to  a  c()llet;ti\e 
bargaining  agreement  with  a  labor 
organization  for  that  trade  and  the  la!K>i 
organization  and  the  conlractoi  !;a\e 
failed  to  make  a  good  faith  effor;  to 
comply  With  their  obligations  under  the 
Hometown  Plan  for  that  trade. 

(b)  Contractors  participating  in 
Hometown  Plans  must  be  able  to 
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unreasonable  for  such  reasons  as 
excessive  expense  or  lack  of  space. 

(f)(1)  A  contractor  must  not  deny  a 
female  employee  the  right  to  any  job 
that  she  is  quahfied  to  perform  in 


company  may  have  a  production 
division  with  three  functional  units:  One 
(assembly)  all  female;  another  (wiring), 
all  male;  and  a  third  (circuit  boards), 
also  all  male.  The  highest  wage 


accrual  of  seniority  and  other  benefits 
and  privileges,  reinstatement,  and 
payment  under  any  health  or  disability 
insurance  or  sick  leave  plan,  formal  or 
informal,  shall  be  applied  to  disability 

rl,,Q  tr,  nroonannr    r^tii IHlii rt n  nr  rpmfpn 
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demonstrate  their  participation  and 
document  their  compliance  with  the 
provision  of  the  Hometown  Plan. 

§  60-4.6    Goals  and  timetables. 

The  Director,  from  time  to  time,  shall 
issue  goals  and  timetables  for  minority 
and  female  utilization  which  shall  be 
based  on  appropriate  workforce, 
demographic  or  other  relevant  data  and 
which  shall  cover  construction  projects 
or  construction  contracts  performed  in 
specific  geographical  areas.  The  goals, 
which  shall  be  applicable  to  each 
construction  trade  in  a  covered 
contractor's  or  subcontractor's  entire 
workforce  which  is  working  in  the  area 
covered  by  the  goals  and  timetables, 
shall  be  published  as  notices  in  the 
Federal  Register,  and  shall  be  inserted 
by  the  contracting  officers  and 
applicants,  as  applicable,  in  the  Notice 
required  by  41  CFR  60-4.2.  Covered 
construction  contractors  performing 
construction  work  in  geographical  areas 
where  they  do  not  have  a  Federal  or 
federally  assisted  construction  contract 
shall  apply  the  minority  and  female 
goals  established  for  the  geographical 
area  where  the  work  is  being  performed. 

§  60-4.7    Effect  on  ottier  regulations. 

The  regulations  in  this  part  are  in 
addition  to  the  regulations  contained  in 
this  chapter  which  apply  to  construction 
contractors  and  subcontractors 
generally.  See  particularly,  41  CFR  60- 
1.4  (a),  (b),  and  (c);  60-1.5;  60-1.7;  60-1.8; 
60-1.28;  60-1.29;  60-1.30:  60-1.31;  60-1.32: 
60-1.41;  60-1.42;  60-1.43;  60-1.46;  60-1.47; 
60-1.48;  and  41  CFR  Part  60-3;  Part  60- 
20;  Pari  60-30;  Part  60-40;  and  Part  60- 
50. 

i^  60-4.8    Stiow  cause  notice. 

If  an  iiivestigation  or  compliance 
review  reveals  that  a  construction 
contractor  or  subcontractor  has  violated 
the  Executive  Order,  any  contract 
clause,  specifications  or  the  regulations 
in  this  chapter  and  if  administrative 
enforcement  is  contemplated,  the 
Director  shall  issue  to  the  contractor  or 
subcontractor  a  notice  to  show  cause 
which  shall  contain  the  items  specified 
in  (i)-(iv)of4l  CFR  60-1, 25(c)(1).  If  the 
contractor  does  not  show  good  cause 
within  30  days,  or  in  the  alternative. 
fails  to  enter  an  acceptable  conciliation 
agreement  which  includes  where 
appropriate,  make  up  goals  and 
timetables,  back  pay,  and  seniority  relief 
for  affected  class  members,  the  OFCCP 
shall  follow  the  procedure  in  41  CFR  60- 
1.29:  Provided,  That  where  a  conciliation 
agreement  has  been  violated,  no  show 
cause  notice  is  required  prior  to  the 
initiation  of  enforcement  proceedings. 


§  60-4.9    Incorporation  by  operation  of  the 
order. 

By  operation  of  the  Order,  the  equal 
opportunity  clause  contained  in  §  60-1.4. 
the  Notice  of  Requirement  for 
Affirmative  Action  to  Ensure  Equal 
Employment  Opportunity  (Executive 
Order  11246)  contained  in  §  60-4.2,  and 
the  Standard  Federal  Equal  Employment 
Opportunity  Construction  Contract 
Specifications  (Executive  Order  11246) 
contained  in  §  60-4.3  shall  be  deemed  to 
be  a  part  of  every  solicitation  or  of 
every  contract  and  subcontract,  as 
appropriate,  required  by  the  Order  and 
the  regulations  in  this  chapter  to  include 
such  clauses  whether  or  not  they  are 
physically  incorporated  in  such 
solicitation  or  contract  and  whether  or 
not  the  contract  is  written. 

PART  60-20— SEX  DISCRIMINATION 
GUIDELINES 

Sit 

60-20.1     Title  and  purpose. 

60-20.2     Recruitment  and  advertisement. 

60-20.3     job  policies  and  practices. 

60-20  4     Seniority  systems. 

60-20. 5     Discriminatory  wages  and 

placements. 
60-20.6     Affirmative  action. 
60-20.7     Pregnancy,  childbirth  and  related 

medical  conditions. 
60-20.8     Sexual  advances  and  favors. 

Authority:  Sec.  201.  E.  O.  11246.  30  FR 
12319.  andE.  O.  11375.  32  FR  14303.  as 
amended  by  E.  O.  12086. 

§60-20.1     Title  and  purpose. 

The  purpose  of  the  provisions  in  this 
part  is  to  set  forth  the  interpretations 
and  guidelines  of  the  Office  of  Federal 
Contract  Compliance  Programs 
regarding  the  implementation  of 
Executive  Order  11246,  as  amended,  for 
the  promotion  and  ensuring  of  equal 
opportunities  for  all  persons  employed 
or  seeking  employment  with 
Gov  ernment  contractors  or  with 
contractors  performing  under  federally 
assisted  construction  contracts,  without 
regard  to  sex.  Experience  has  indicated 
that  special  problems  related  to  the 
implementation  of  the  Executive  Order 
require  a  definitive  treatment  beyond 
the  terms  of  the  Order  itself.  These 
interpretations  are  to  be  read  in 
connection  with  existing  regulations,  set 
forth  in  Parts  60-1  and  60-2  of  this 
chapter. 

§  60-20.2    Recruitment  and  advertisement. 

(a)  Contractors  engaged  in  recruiting 
activity  shall  recruit  employees  of  both 
sexes  for  all  jobs  unless  sex  is  a  bona 
fide  occupational  qualification. 

(b)  Advertisements  in  newspapers 
and  other  media  for  employment 
sponsored  by  or  on  behalf  of  contractors 
siiall  not  depict,  express  a  preference,  or 


indicate  that  a  particular  sex  is  sought. 
desired  or  better  suited  for  a  particular 
job  unless  sex  is  a  bona  fide 
occupational  qualification  for  the  job. 
The  placement  of  an  advertisement  in 
columns  headed  "Male"  or  "Female",  or 
similar  wording,  will  be  considered  an 
expression  of  a  preference,  limitation, 
specification,  or  discrimination  based  on 
sex. 

§  60-20.3    Job  policies  and  practices. 

(a)  Written  personnel  policies  relating 
to  this  subject  area  must  expressly 
indicate  that  there  shall  be  no 
discrimination  against  employees  on 
account  of  sex.  If  the  contractor  deals 
with  a  bargaining  representative  for  its 
employees  and  there  is  a  written 
agreement  on  conditions  of  employment, 
such  agreement  shall  not  be  inconsistent 
with  these  guidelines. 

(b)  Employees  of  both  sexes  shall 
have  an  equal  opportunity  to  any 
available  job  that  he  or  she  is  qualified 
to  perform,  unless  sex  is  a  bona  fide 
occupational  qualification. 

Note. — In  most  Government  contract  work 
there  are  only  limited  instances  where  valid 
reasons  can  be  expected  to  exist  which 
would  justify  the  exclusion  of  all  men  or  all 
women  from  any  given  job. 

(c)(1)  The  contractor  must  not  make 
any  distinction  based  upon  sex  in 
employment  opportunities,  wages,  hours 
or  other  conditions  of  employment, 
including  fringe  benefits.  As  the 
Supreme  Court  held  in  Los  Angeles 
Department  of  Water  and  Power  v. 
Manhart,  435  U.S.  702  (1978).  fringe 
benefits  for  similarly  situated  men  and 
women  must  be  equal,  notwithstanding 
that  the  contractor's  cont.-ibutions  for 
men  and  women  are  unequal. 

(2)  (Reserved.) 

(d)  Any  distinction  between  married 
and  unmarried  persons  of  one  sex  that  is 
not  niade  between  married  and 
unmarried  persons  of  the  opposite  sex 
will  be  considered  to  be  a  distinction 
made  on  the  basis  of  sex.  Similarly,  a 
contractor  must  not  deny  employment  to 
women  with  young  children  unless  it 
has  the  same  exclusionary  policies  for 
men;  or  terminate  an  employee  of  one 
sex  in  a  particular  job  classification 
upon  reaching  a  certain  age  unless  the 
same  rule  is  applicable  to  m.em.bers  of 
the  opposite  sex. 

(e)  'Fhe  contractor's  policies  and 
practices  must  assure  appropriate 
physical  facilities  to  both  sexes.  The 
contractor  may  not  refuse  to  hire  men  or 
wom.en,  or  deny  men  or  women  a 
particular  job  because  there  are  no 
restroom  or  associated  facilities,  unless 
the  contractor  is  able  to  show  that 
providing  the  facilities  would  be 
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individuals  engage  in  the  activities 
described  in  paragraph  (a)  of  this 
section,  regardless  of  whether  their 
specific  acts  were  authorized  or 
forbidden  by  the  contractor  and 


Hearings  and  Related  Matters 

Sim 

60-30.14     Designtition  ol  Administrative  t.aw 

)udgf>s. 
60-30  1.5     Authority  and  responsibilities  of 

Adniinistrati\e  Law  judaes 


issued  hereunder,  the  time  begins  with 
the  day  following  the  act,  event,  or 
default,  and  includes  the  last  day  of  the 
period,  unless  it  is  a  Saturday.  Sunday. 
or  legal  holiday  observed  by  the  Federal 
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unreasonable  for  such  reasons  as 
excessive  expense  or  lack  of  space. 

(f](l)  A  contractor  must  not  deny  a 
female  employee  the  right  to  any  job 
that  she  is  qualified  to  perform  in 
reliance  upon  a  state  "protective"  law. 
P'or  example,  such  laws  include  those 
which  prohibit  women  from  performing 
in  certain  types  of  occupations  (e.g.,  a 
bartender  or  a  core-maker);  from 
working  at  jobs  requiring  more  than  a 
certain  number  of  hours;  and  from 
working  at  jobs  that  require  lifting  or 
carrying  more  than  designated  weights. 

(2)  Such  legislation  was  intended  to 
be  beneficial,  but.  instead,  has  been 
found  to  result  in  restricting  employment 
opportunities  for  men  and/or  women. 
Accordingly,  it  cannot  be  used  as  a 
basis  for  denying  employment  or  for 
establishing  sex  as  a  bona  fide 
occupational  qualification  for  the  job. 

(g)  The  contractor  must  not  specify 
any  differences  for  male  and  female 
employees  on  the  basis  of  sex  in  either 
mandatory  or  optional  retirement  age. 

(h)  Nothing  in  these  guidelines  shall 
be  interpreted  to  mean  that  differences 
in  capabilities  for  job  assignments  do 
not  exist  among  individuals  and  that 
such  distinctions  may  not  be  recognized 
by  the  contractor  in  making  specific 
assignments.  The  purpose  of  these 
guidelines  is  to  ensure  that  such 
distinctions  are  not  based  upon  sex. 

§  60-20.4    Seniority  systems. 

When  they  exist,  seniority  lines  and 
lists  must  not  be  based  upon  sex.  Where 
such  a  separation  has  existed,  the 
contractor  must  eliminate  this 
distinction  and  provide  appropriate 
relief. 

§  60-20.5    Discriminatory  wages  and 
placements. 

(a)  Wages-  The  contractor's  wage 
schedhN'^s  must  tiot  be  related  to  or 
based  Oii  the  sex  of  the  employer's. 

While  the  more  obvious  cases  of 
discrim.ination  exist  where  employees  of 
ditfeic.nt  sexes  are  paid  different  wages 
on  jobs  which  require  subslantiaily 
equal  skill,  effort  and  responsibihty  and 
are  perform.ed  under  similar  woiking 
conditions,  compensation  practices  with 
re  spect  to  any  jobs  where  malt-.s  ur 
lemdles  are  concen'i cited  will  be 
scrutinized  closely  to  ;!:;sure  that  sex 
has  played  no  rr.lc  in  the  set'ing  ui 
levels  of  pay. 

|b)  Placcnie:u.^  The  Contraciur  may 
r,.)t  disnri.T.inatorih  restrict  one  sex  to 
certain  jobs,  hi  s\;ch  a  situation,  the 
contractor  shall  pro\.ide  appropriate 
relief  and  shall  ensi're  that  all  jobs  are 
made  available  to  all  qualified 
employees  Without  regard  to  sex. 
{Example:  An  electrical  manufacturing 


company  may  have  a  production 
division  with  three  functional  units:  One 
(assembly)  all  female;  another  (wiring), 
all  male;  and  a  third  (circuit  boards), 
also  all  male.  The  highest  wage 
attainable  in  the  assembly  unit  is 
considerably  less  than  that  in  the  circuit 
boai;fi  and  wiring  units.  In  such  a  case 
the  contractor  must  take  steps  to 
provide  qualified  female  employees 
opportunity  for  placement  in  job 
openings  in  the  other  two  units  with  red 
circling  of  wages,  where  appropriate, 
and  without  loss  of  seniority.) 

§  60-20.6    Affirmative  action. 

(a)  Women  typically  have  not  been 
found  in  significant  numbers  in 
management.  In  many  companies 
management  trainee  programs  are  one 
of  the  ladders  to  management  positions. 
Traditionally,  few  if  any,  women  have 
been  admitted  into  these  programs.  An 
important  element  of  affirmative  action 
shall  be  a  commitment  to  include  female 
candidates  in  such  programs. 

(b)  Distinctions  based  or.  sex  may  not 
be  made  in  other  training  programs. 
Both  sexps  should  have  equal  access  to 
all  training  programs  and  affirmative 
action  programs  should  demonstrate 
that  such  access  has  been  provided. 

(c)  The  contractor  shall  take 
affirmative  action  to  recruit  women  for 
jobs  in  which  they  previously  have  been 
excluded  or  are  undei  represented.  The 
contractor  also  shall  take  affirmative 
action  to  encourage  the  participation  of 
women  in  training  programs  for  jobs  in 
which  they  have  been  previously 
excluded  or  are  underrepresented. 

Note. — This  can  be  done  by  various 
methods.  Kxamplcs  include,  but  are  not 
limitL'J  to  (1)  Inul'iding  in  itineraries  of 
recruiting  trips,  (i)  women's  colleges  where 
grudiuitfis  with  skills  desired  by  tho 
contractor  can  be  found,  and  (ii)  fem:^le 
students  of  coedacatimal  ins!il;.H;)ns  and  (2) 
stating  in  adveitisrmnnts  that  v^i.nifn  will  be 
considered  equally  with  men  for  jolis. 

§  50-20.7    Pregnancy,  childbirth  and 
related  mc  Jical  conditicr.o. 

(d)  Employees  or  applicants  ior 
employu'.ent  shall  not  be  dcnieid 
employment  Because  of  pregnancy, 
childbirih  or  related  mtdica!  conditions. 

(l)j  Disabilities  caused  or  contiibuted 
to  by  pregnancy,  childbirth,  or  related 
m.edica!  conditior.s,  fur  all  job-relaled 
purposes,  shall  be  treated  the  same  as 
disabilities  caused  or  contribtited  to  by 
oth»Hr  medic, il  conditions,  under  any 
health  (■•!  disability  insurance  or  s"ck 
leave  plan  available  in  connection  with 
empltiynicnt.  Written  or  unwritten 
employment  policies  and  practices 
involving  m;jtters  such  as  the 
t;!immei;;;cii'.C[M  ari'.i  (hir,-nion  oi  leave, 
the  availability  of  extensions,  the 


accrual  of  seniority  and  other  benefits 
and  privileges,  reinstatement,  and 
payment  under  any  health  or  disability 
insurance  or  sick  leave  plan,  formal  or 
informal,  shall  be  applied  to  disabihty 
due  to  pregnancy,  childbirth  or  related 
medical  conditions  on  the  same  terms 
and  conditions  as  they  are  applied  to 
other  disabilities.  Health  insurance 
benefits  for  abortion,  except  where  the 
life  of  the  mother  would  be  endangered 
if  the  fetus  were  carried  to  term  or 
where  medical  complications  have 
arisen  from  an  abortion,  are  not  required 
to  be  paid  by  the  contractor;  nothing 
herein,  however,  precludes  the 
contractor  from  providing  abortion 
benefits  or  otherwise  affects  bargaining 
agreements  in  regard  to  abortion. 

(c)  Where  the  termination  of  an 
employee  who  is  temporarily  disabled  is 
caused  by  an  employment  policy  under 
which  insufficient  or  no  leave  is 
available,  such  a  term,ination  violates 
the  Order  if  it  has  a  disparate  impact  on 
employees  of  one  sex  and  is  not  justified 
by  business  necessity. 

(d)(1)  Any  fringe  benefit  program,  or 
fund,  or  insurance  program  which  is  in 
effect  on  October  31, 1978,  which  does 
not  treat  women  affected  by  pregnancy, 
childbirth,  or  related  medical  conditions 
the  same  as  other  persons  not  so 
affected  but  similar  in  their  ability  or 
inability  to  work,  must  be  in  comipliance 
with  the  provisions  of  §  60-20.7(b)  by 
April  29, 1979.  In  order  to  come  into 
compliance  with  the  provisions  of  §  60- 
20.7(b)  there  can  be  no  reduction  of 
benefits  or  compensation  which  were  in 
effect  on  October  31, 1978,  before 
October  31, 1979,  or  the  expiration  of  a 
collective  b.irgaining  agreement  in  effect 
on  October  31,  1978,  whichever  is  later. 

(2)  Any  fringe  benefit  program 
implemented  after  October's!,  1978. 
must  comply  with  the  provisions  i^f 
§  60-20.7(b)  upon  implem.entatiofi. 

§  60--20.8    Sexual  harassment  and  favors. 

(a)  Unwelcome  sexual  advances, 
requests  for  sexual  favors,  and  other 
verbal  oi  physical  conduct  of  a  sexual 
nature  are  violations  of  the  Order  when 
(Ij  submission  to  such  conduct  is  made 
either  explicitly  or  implicitly  a  term  or 
condition  of  an  individual's 
employment,  (2)  submission  to  or 
Tc'i'vAion  of  such  conduct  by  an 
individual  is  used  as  the  basis  for 
employment  decisions  affecting  such 
individual,  or  (3J  such  conduct  has  the 
purpose  Of  effect  cf  "rinredsonably" 
i'tLcrferir.^  v\ith  an  individual's  work 
performance  or  creating  an  intimidating, 
hostile  0!  offensive  work  environment. 

(b)  A  cuniractor  is  liable  under  the 
Order  for  the  acts  of  its  officials, 
managers  and  supervisors  when  these 
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on  notice  of  the  acts  or  practices  it  is 
alleged  to  have  committed  in  violation 
of  the  Order,  or  section  402  or  503.  The 
complaint  shall  also  contain  a  prayer 
regarding  the  relief  being  sought,  a 


.  „f  ...u. 


-\T"    nonr'tirxr^c'    Inc 


material  allcgiiiions  of  fact  cont, lined  in 
the  complaint  shall  constitute  a  waiver 
of  hearing.  Upon  such  admission,  the 
Administrative  Law  judge,  without 
further  hearing,  may  prepare  his/her 


§  60-30.9    Interrogatories,  and  admissions 
as  to  facts  and  documents. 

(a)  Interrogatories.  Any  party  may 
serve  upon  a  party  written 
interrogatories.  Each  interrogatory  sh.ill 
be  answered  separately  and  fully  in 
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individuals  engage  in  the  activities 
described  in  paragraph  (a)  of  this 
section,  regardless  of  whether  their 
specific  acts  were  authorized  or 
forbidden  by  the  contractor  and 
regardless  of  whether  the  contractor 
knew  or  should  have  known  of  their 
occurrence. 

(c)  With  respect  to  conduct  between 
fellow  employees,  a  contractor  is 
responsible  for  acts  of  sexual 
harassment  in  the  workplace  where  the 
contractor  (or  its  officials,  managers  and 
supervisors)  knows  or  should  have 
known  of  the  conduct  and  fails  to  take 
immediate  and  appropriate  action. 

(d)  A  contractor  also  may  be 
responsible  for  the  acts  of 
nonemployees,  with  respect  to  sexual 
harassment  of  employees  in  the 
workplace,  where  the  contractor  (or  its 
officials,  managers  and  supervisors) 
knows  or  should  have  known  of  the 
conduct  and  fails  to  take  immediate  and 
appropriate  corrective  action.  In 
reviewing  these  cases,  OFCCP  will 
consider  the  extent  of  the  contractor's 
control  and  any  other  legal 
responsibility  which  the  contractor  may 
have  with  respect  to  the  conduct  of  such 
nonemployees. 

(e)  Where  employment  opportunity  or 
benefits  are  granted  because  of  an 
individual's  submission  to  the 
contractor's  sexual  advances  or  requests 
for  sexual  favors,  the  contractor  may  be 
held  liable  under  the  Order  for  unlawful 
sex  discrimination  against  other  persons 
who  were  qualified  for  but  denied  that 
employment  opportunity  or  benefit. 

PART  60-30— RULES  OF  PRACTICE 
FOR  ADMINISTRATIVE  PROCEEDINGS 
TO  ENFORCE  EQUAL  OPPORTUNITY 
UNDER  EXECTUVIE  ORDER  11246, 
SECTION  402,  AND  SECTION  503 

General  Provisions 

Sfc. 

60-30.1     Applicability  of  rules. 
60-30.2     Waiver,  modification. 
60-30.3     Computation  of  time. 
60-30.4     Form,  filing,  service  of  plf  aduig.s 
and  papers. 

Prehearing  Procedures 

60-30  5     Administrative  complaint. 
60-30.6     .'Knswer. 

60-30.7  Notice  of  prehe.ir'ng  conference 
60-30.8  Motions;  disposition  of  motions 
60-30.9     Interrogatories,  and  admissions  as 

to  facts  and  documents. 
60-30.10    Production  of  documents  and 

things  and  entry  upon  land  for  inspection 

and  other  purposes 
60-30.11     Depositions  upon  oral 

examination. 
00-30.12     Prehearing  conferences 
60-30.13     Consent  findings  and  order. 


Hearings  and  Related  Matters 

Se( 

60-30.14     Designation  ol  Ad.Tiinistrative  Law 

judges. 
6(1-30  1.5     Authority  and  responsibilities  of 

Administrative  Law  judges. 
60-30.16     Appearances. 
60-30  17     Appearance  of  witnesses. 
60-30.18    Evidence:  testimony. 
60-30.19     Objections;  exceptions;  offer  of 

pi  oof, 
(SO-30.20     Ex  Parte  communications. 
60-30.21     Oral  argument 
60-30.22     Official  transcript 
60-30.23     Summary  judgment. 
60-30.24     Participation  by  interested  persons. 

Post  Hearing  Procedures 

60-30.25  Post  hearing  briefs. 

60-30.26  Record  for  recommended  decision. 

60-30.27  Recommended  decision. 

60-30.28  Exceptions  to  recommended 

decisions. 

60-30.29  Record. 

60-30.30  Final  .administrative  Order. 

Expedited  Hearing  Procedures 

60-30.31     Expedited  hearings — when 

appropriate. 
60-30.32     Administrative  complaint  and 

answer. 
60-30.33     Discovery. 
60-30.34     Conduct  of  hearing. 
60-30.35    Recommended  decision  after 

hearing. 
60-30.36    Exceptions  to  recommendations. 
60-30.37     Final  Administrative  Order. 
tiO-30.38    Preliminary  administrative 

enforcement  proceedings. 
Authority:  Sees.  201,  205.  208,  209.  301. 
302(bl  and  303(a)  of  the  Executive  Order 
11246.  as  amended,  30  FR  12319;  32  PR  14303: 
§  60-1.26  of  Part  60-1  of  this  chapter  (41  CFR 
Part  60-1),  as  amended  by  E.0. 12086. 

General  Provisions 

§60-30.1     Applicability  of  rules. 

This  part  provides  the  rules  of 
practice  for  all  administrative 
proceedings,  instituted  to  enforce  equal 
employment  opportunity  under 
Executive  Order  11246.  section  402  of 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act  and  section  503  of  the 
Rehabilitation  Act.  In  the  absence  of  a 
specific  provision,  procedures  shall  be  in 
accordance  with  the  Federal  Rules  of 
Civil  Procedure.  This  part  is  not 
applicable  to  hearings  held  by  the 
Director  under  §  §  60-1.9,  60-1.27,  or  60- 
1.48  of  this  chapter. 

i)  60-30.2    Waiver,  modification. 

Upon  notice  to  all  parties,  the 
Adm.inistrative  Law  Judge  may,  with 
respect  to  matters  pending  before  him/ 
her  modify  or  waive  any  rule  herein 
upon  a  deter.mination  that  no  party  will 
be  prejudiced  and  that  the  ends  of 
justice  will  be  served  thereby. 

§  60-30.3    Computation  of  time. 

In  computing  any  period  of  time  under 
the  rules  in  this  part  or  in  an  order 


issued  hereunder,  the  time  begins  with 
the  day  following  the  act,  event,  or 
default,  and  includes  the  last  day  of  the 
period,  unless  it  is  a  Saturday.  Sunday, 
or  legal  holiday  observed  by  the  Federal 
Government  in  which  event  it  includes 
the  next  business  day.  W'hen  the  period 
of  time  allowed  is  less  than  seven  days, 
intermediate  Saturdays,  Sundays  and 
legal  holidays  observed  by  the  Federal 
Government  shall  be  excluded  from  the 
computation. 

§  60-30.4    Form,  filing,  service  of  pleadings 
and  papers. 

(a)  Form.  The  origmal  of  all  pleadings 
and  papers  in  a  proceeding  conducted 
under  the  regulations  in  this  part  shall 
be  filed  with  the  Administrative  Law 
Judge  assigned  to  the  case  or  with  the 
Chief  Administrative  Law  Judge  if  the 
case  has  not  been  assigned.  Every 
pleading  and  paper  filed  in  the 
proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  file  number  assigned  by  the 
Administrative  Law  Judge,  and  a 
designation  of  the  pleading  or  paper 
(e.g.,  complaint,  motion  to  dismiss,  etc.). 
The  pleading  or  papers  shall  be  signed 
and  shall  contain  the  address  and 
telephone  number  of  the  person 
representing  the  party  or  the  person  on 
whose  behalf  the  pleading  or  paper  was 
filed.  Unless  the  Administrative  Law 
Judge  otherwise  orders  with  respect  to 
specific  pleadings  and  papers  in  a 
specific  case,  all  such  papers  and 
pleadings  are  public  documents. 

(b)  Service.  Service  upon  any  party 
shall  be  made  by  the  party  filing  the 
pleading  or  document  by  delivering  a 
copy  to  the  party  or  by  mailing  a  copy  to 
the  party's  last  known  address.  When  a 
party  is  represented  by  an  attorney, 
service  shall  be  made  upon  the  attorney. 

(c)  Proof  of  service.  A  certificate  of 
the  person  serving  the  pleading  or  other 
document  by  personal  delivery  or  by 
mailing,  setting  forth  the  manner  of 
service,  shall  be  proof  of  service. 

Prehearing  Procedures 

§  60-30.5    Administrative  complaint. 

(a)  Filing.  The  Solicitor  of  Labor, 
Associate  Solicitor  for  Civil  Rights  and 
Regional  Solicitors,  upon  referral  from 
the  Office  of  Federal  Contract 
Compliance  Programs,  are  authorized  to 
institute  enforcement  proceedings  by 
filing  a  complaint  and  serving  the 
complaint  upon  the  contractor  which 
shall  be  designated  as  the  defendant. 
The  Department  of  Labor,  OFCCP.  shall 
be  designated  as  plaintiff. 

(b)  Contents.  The  complaint  shall 
contain  a  concise  jurisdictional 
statement,  and  a  clear  and  concise 
statement  sufficient  lo  put  the  defendant 
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party,  or  someone  acting  on  its  behalf,  to 
inspect  and  copy  any  unprivileged 
documents,  phonorecords,  and  other 
compilations,  including  computer  tapes 
and  printouts,  which  contain  or  may 
lead  to  relevant  information  and  which 


examination  any  person,  along  with 

such  documents  as  may  be  requested,  at 
the  time  and  place,  and  on  the  date,  set 
forth  in  the  notice,  if  that  party  has 
control  over  such  person.  Each  party 
shall  be  deemed  to  have  control  over  its 


there  was  valid  justification  for  the 
witness'  failure  or  refusal  to  answer  the 
answer  the  question:  Provided.  That  the 
examining  party  shall  note  on  the  record 
during  the  deposition  the  question  which 
the  deponent  has  failed,  or  refused  to 
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on  notice  of  the  acts  or  practices  it  is 
alleged  to  have  committed  in  violation 
of  the  Order,  or  section  402  or  503.  The 
complaint  shall  also  contain  a  prayer 
regarding  the  relief  being  sought,  a 
statement  of  whatever  sanctions  the 
Government  will  seek  to  impose  and  the 
name  and  address  of  the  attorney  who 
will  represent  the  Government.  The 
notice  pleading  contemplated  by  this 
paragraph  (b)  shall  conform  to  notice 
pleading  under  the  Federal  Rules  of 
Civil  Procedure. 

(c)  Amendment.  The  complaint  may 
be  amended  once  as  a  matter  of  course 
before  an  answer  is  filed,  and  the 
defendant  may  amend  its  answer  once 
Hs  a  matter  of  course  not  later  than  10 
days  after  the  filing  of  the  original 
answer.  Other  amendments  of  the 
complaint  or  of  the  answer  to  the 
complaint  shall  be  made  only  by  leave 
of  the  Administrative  Law  Judge  or  by 
written  consent  of  the  adverse  party; 
and  leave  shall  be  freely  given  where 
justice  so  requires.  An  amended 
complaint  shall  be  answered  within  14 
days  of  its  service,  or  within  the  time  for 
filing  an  answer  to  the  original 
complaint,  whichever  period  is  longer.  If 
a  response  is  required  to  an  amended 
answer,  such  response  shall  be  made 
within  14  days  of  service  of  the 
amended  answer. 

§  60-30.6    Answer. 

(a)  Filing  and  service.  Within  20  days 
after  the  service  of  the  complaint,  the 
defendant  shall  file  an  answer;  the 
answer  shall  be  filed  with  the  Chief 
Administrative  Law  Judge  if  the  case 
has  not  been  assigned  to  an 
Administrative  Law  Judge.  The  answer 
shall  be  signed  by  the  defendant  or  its 
attorney,  and  served  on  the  Government 
in  accordance  with  §  60-30.4(b). 

(b)  Contents;  failure  to  file.  The 
answer  shall  (1)  contain  a  statement  of 
the  facts  which  constitute  the  grounds  of 
defense,  and  shall  specifically  admit, 
explain,  or  deny,  each  of  the  allegations 
of  the  complaint  unless  the  defendant  is 
without  knowledge,  in  which  case  the 
answer  shall  so  state;  or  (2]  state  that 
the  defendant  admits  all  the  allegations 
of  the  complaint.  The  answer  may 
contain  a  waiver  of  hearing;  and  if  not,  a 
separate  paragraph  in  the  answer  shall 
request  a  hearing.  The  answer  shall 
contain  the  name  and  address  of  the 
defendant,  or  of  the  attorney 
representing  the  defendant.  Failure  to 
file  an  answer  or  to  plead  specifically  to 
any  allegation  of  the  complaint  shall 
constitute  an  admission  of  such 
allegation. 

(c)  Procedure  upon  admission  of  facts. 
The  admission,  in  the  answer  or  by 
failure  to  file  an  answer,  of  all  the 


material  allcgniions  of  fact  cunt, lined  in 
the  complaint  shall  constitute  a  waiver 
of  hearing.  Upon  such  adnii.ssion,  the 
Administrative  Law  judge,  without 
further  hearing,  may  prepare  his/her 
decision  in  which  he/she  shall  adopt  as 
his/her  propost.'d  findings  of  fact  the 
nuiteriiil  facts  alleged  in  the  complaint. 
The  parties  shall  be  given  an 
opportunity  to  file  exceptions  to  the 
decision  and  to  file  biiefs  in  support  of 
the  exceptions. 

§  60-30.7    Notice  of  prehearing 
conference. 

Within  45  days  after  the  answer  is 
filed,  the  Administrative  Law  Judge 
shall  notice  the  parties  for  a  prehearing 
conference.  The  Administrative  Law 
Judge  shall  conduct  a  final  prehearing 
conference  in  accordance  Vvith  §  60- 
30.12(c)(1)  of  this  part. 

§  60-30.8    Motions;  disposition  of  motions. 

(a)  Motions.  Motions  shall  state  the 
relief  sought,  the  authority  relied  upon 
and  the  facts  alleged,  and  shall  be  filed 
with  the  Administrative  Law  Judge.  If 
made  before  or  after  the  hearing  itself, 
the  motions  shall  be  in  writing.  If  made 
at  the  hearing,  motions  may  be  stated 
orally;  but  the  Administrative  Law  Judge 
may  require  that  they  be  reduced  to 
writing  and  filed  and  served  on  all 
parties  in  the  same  manner  as  a  formal 
motion.  Unless  otherwise  ordered  by  the 
Administrative  Law  Judge,  written 
motion  shall  be  accompanied  by  a 
supporting  memorandum.  Wiihin  10 
days  after  a  written  motions  is  served, 
or  such  other  tiuie  period  as  may  be 
fixed,  any  party  may  file  a  response  to  a 
motion. 

(b)  Disposition  ofmutions.  The 
Administrative  Law  Judge  may  not  grant 
a  written  motion  prior  to  expiration  of 
the  time  for  filing  responses  thereto, 
except  upon  consent  of  the  parties  or 
following  a  hearing,  but  may  overrule  or 
deny  such  motion  without  awaiting 
response.  The  Administrative  Law  Judge 
shall  make  every  reasonable  elfort  to 
dispose  of  all  outstanding  motions  prior 
to  the  beginning  of  the  hearing: 
Provided,  That  prehearing  conferences, 
hearings,  and  decisions  need  not  be 
delayed  pending  disposition  of  motions, 

(c)  Motions  to  compel  discovery.  Prior 
to  filing  a  motion  to  compel  discovery 
under  sections  60-30.9  through  60-30.11 
of  this  part,  counsel  for  the  moving  party 
shall  communicate  with  opposing 
counsel  concerning  the  matter  in  dispute 
and  attempt  to  resolve  it.  Counsel  for 
the  moving  party  shall  file  with  the 
motion  a  certificate  of  compliance  with 
this  rule. 


§  60-30.9    Interrogatories,  and  admissions 
as  to  facts  and  documents. 

(a)  Interrogatories.  Any  party  may 
serve  upon  a  party  written 
interrogatories.  Each  interrogatory  shall 
be  answered  separately  and  fully  in 
writing  under  oath,  unless  objected  to. 
Answers  are  to  be  signed  by  the  person 
making  them  and  objections  are  to  be 
signed  by  the  attorney  or  by  whomever 
is  representing  the  party.  Answers  and 
objections  shall  be  filed  and  served 
within  25  days  of  service  of  the 
interrogatory.  Where  the  answer  lo  an 
interrogatory  maybe  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  whom  the  interrogatory 
has  been  served  or  from  an 
examination,  audit  or  inspection  of  such 
business  records,  or  from  a  compilation, 
abstract  or  summary  based  thereon,  and 
the  burden  of  deriving  or  ascertaining 
the  answer  is  substantially  the  same  for 
the  party  serving  the  interrogatory  as  for 
the  party  served,  it  is  a  sufficient  answer 
to  such  interrogatory  to  specify  the 
records  from  which  the  answer  may  be 
derived  or  ascertained  and  to  afford  to 
the  party  serving  the  interrogatory 
reasonable  opportunity  to  examine, 
audit  or  inspect  such  records  and  to 
make  copies,  compilations,  abstracts  oi 
summaries. 

(b)  Admissions.  Any  party  may  serve 
upon  a  party  a  written  request  for  the 
admission  of  the  genuineness  and 
authenticity  of  any  relevant  documents 
described  in  and  exhibited  with  the 
request,  or  for  the  admission  of  the  truth 
of  any  relevant  matters  of  fact  staled  in 
the  request.  Each  of  the  matters  as  to 
which  an  admission  is  requested  shall 
be  deemed  admitted,  unless  within  23 
days  after  service,  the  party  to  whom 
the  request  is  directed  serves  upon  the 
requesting  party  a  sworn  statement 
either  (1)  denying  specifically  the  matter 
as  to  which  an  admission  is  requested. 
or  (2)  setting  forth  in  detail  the  reasons 
why  it  cannot  truthfully  either  admit  or 
deny  such  matters. 

(c)  Objections  or  failures  to  retipand. 
The  party  submitting  the  interrogatory 
or  request  may  move  for  an  order  with 
respect  to  any  objection  or  otbctr  Liilure 
to  respond. 

(d)  Filing  with  Administrative  Law 
Judge.  All  interrogatories  and  requests 
for  admissions,  and  all  responses 
thereto,  shall  be  filed  vvith  the 
Administrative  Law  Judge  and  shall 
become  a  part  of  the  record  of  the  case. 


§  60-30.10  Production  of  documents  and 
tfiings  and  entry  upon  land  for  inspection 
and  other  purposes. 

(a)  After  commencement  of  the  action, 
any  party  may  serve  on  any  olhei  party 
a  request  to  produce  and/or  permit  the 
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by  subpoena;  or  (iv)  upon  application 
and  notice,  that  such  exceptional 
circumstances  exist  as  to  make  it 
desirable  to  allow  the  deposition  to  be 
used. 


§  60-30.13    Consent  findings  and  order. 

(a)  General.  At  any  lime  after  the 
issuance  of  a  complaint  and  prior  to  or 
during  the  reception  of  evidence  in  any 
proceeding,  the  parties  may  jointly  move 


and  papers  shall  be  filed  with  the  Chief 
Administrative  Law  Judge. 

§  60-30.15    Authority  and  responsibilities 
of  Administrative  Law  Judges. 

The  Administrative  Law  judge  shall 
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parly,  or  someone  acting  on  its  behalf,  to 
inspect  and  copy  any  unprivileged 
documents,  phonorecords,  and  other 
compilations,  including  computer  tapes 
and  printouts,  which  contain  or  may 
lead  to  relevant  information  and  which 
are  in  the  possession,  custody,  or  control 
of  the  party  upon  whom  the  request  is 
served.  If  necessary,  translation  of  data 
compilations  shall  be  done  by  the  party 
furnishing  the  information. 

(b)  After  commencement  of  the  action, 
any  party  may  serve  on  any  other  party 
a  request  to  permit  entry  upon 
designated  properly  which  may  be 
relevant  to  the  issues  in  the  proceeding 
and  which  is  in  the  possession  or  control 
of  the  party  upon  whom  the  request  is 
served,  for  the  purpose  of  inspection, 
measuring,  surveying  or  photographing. 
testing,  or  sampling  the  property  or  an\ 
designated  object  or  area. 

(c)  Each  request  shall  set  forth  with 
reasonable  particularity  the  items  to  be 
inspected  and  shall  specify  a  reasonable 
lime  and  place  for  making  the  inspection 
and  performing  the  related  acts. 

(d)  The  party  upon  whom  the  request 
is  served  shall  respond  within  25  days 
after  the  service  of  the  request.  The 
response  shall  state,  with  respect  to 
each  item,  that  inspection  and  related 
activities  will  be  permitted  as  requested. 
unless  there  are  objections,  in  which 
case  the  reasons  for  each  objection  shall 
be  stated.  The  party  submitting  the 
recjuest  may  move  for  an  order  with 
respect  to  any  objection  or  other  failure 
to  respond. 

ii  60-30.1 1     Depositions  upon  oral 
examination. 

(a)  Depositions:  notice  of 
examination.  After  commencement  of 
the  action,  any  party  may  take  the 
testimony  of  any  person,  including  a 
party,  having  personal  or  expert 
knowledge  of  the  matters  in  issue,  by 
deposition  upon  oral  examination.  A 
party  desiring  to  take  a  deposition  shall 
give  reasonable  notice  in  writing  to 
every  other  party  to  the  proceeding,  and 
may  use  an  ad.ministrative  subpena.  The 
notice  shall  state  the  time  and  place  for 
taking  the  deposition  and  the  name  and 
address  of  each  person  to  be  examined. 
if  known,  and.  if  the  name  is  not  known, 
a  general  description  sufficient  to 
identify  the  person  or  the  particular 
class  or  group  lo  which  the  person 
belongs.  The  notice  shall  also  set  forth 
the  categories  of  documents  the  witness 
is  to  bring  to  the  deposition,  if  any.  A 
copy  of  the  notice  shall  be  furnished  to 
the  person  to  be  examined  unless  his/ 
her  name  is  unknown. 

(b)  Production  of  witnesses:  obIigatio:i 
of  parlies:  objections.  It  shall  be  the 
obligation  of  each  party  to  produce  for 


examination  any  person,  along  with 
such  documents  as  may  be  requested,  at 
the  time  and  place,  and  on  the  date,  set 
forth  in  the  notice,  if  that  party  has 
control  over  such  person.  Each  party 
shall  be  deemed  lo  have  control  over  its 
officers,  agents,  employees,  and 
members.  Unless  the  parlies  agree 
otherwise,  depositions  shall  be  held 
within  the  county  in  which  the  witness 
resides  or  works.  The  party  or 
prospective  witness  may  file  with  the 
.Administrative  Law  Judge  an  objection 
wilhm  5  days  after  notice  of  production 
of  such  witness  is  served,  stating  with 
particularity  the  reasons  why  the  parly 
cannot  or  ought  not  to  produce  a 
requested  witness.  The  party  serving  the 
notice  may  move  for  an  order  with 
respect  to  such  objection  or  failure  to 
produce  a  witness.  All  errors  or 
irregularities  in  compliance  with  the 
provisions  of  this  section  shall  be 
deemed  waived  unless  a  motion  lo 
suppress  the  deposition  or  some  part 
thereof  is  made  with  reasonable 
promptness  after  such  defect  is  or,  with 
due  diligence,  might  have  been 
ascertained. 

(c)  Before  whom  taken:  scope  of 
examination:  failure  to  answer. 
Depositions  may  be  taken  before  any 
officer  authorized  to  administer  oaths  by 
the  laws  of  the  United  Slates  or  of  the 
place  where  the  deposition  is  held.  At 
the  time  and  place  specified  in  the 
notice,  each  parly  shall  be  permitted  lo 
examine  and  cross-examine  the  witness 
under  oath  upon  any  matter  which  is 
relevant  to  the  subject  mialler  of  the 
proceeding,  or  which  is  reasonably 
calculated  to  lead  lo  the  production  of 
relevant  and  otherwise  admissible 
evidence. 

Errors  which  might  be  cured  at  the 
taking  of  the  deposition,  including  errors 
in  the  manner  of  taking  the  deposition, 
in  the  form  of  the  questions  or  answers. 
in  the  oath,  or  in  the  conduct  of  the 
parties,  are  waived  unless  objection  is 
made  at  the  taking  of  the  deposition.  All 
other  objections  may,  in  the  discretion 
of  the  objecting  party,  be  raised  at  the 
taking  of  the  deposition  or  reserved  until 
the  hearing.  All  objections  made  at  the 
taking  of  the  deposition  shall  be  noted 
by  the  officer  upon  the  deposition. 
Evidence  objected  lo  shall  be  taken 
subject  lo  the  objections.  A  refusal  or 
failure  on  the  part  of  any  person  under 
the  control  of  a  parly  lo  answer  a 
question  shall  operate  to  create  a 
presumption  thai  the  answer,  if  given, 
would  be  unfavorable  to  the  controlling 
party,  unless  the  question  is 
subsequently  ruled  improper  by  the 
Administrative  Law  Judge  or  the 
Administrative  Law  Judge  rules  that 


there  was  valid  justification  for  the 
witness'  failure  or  refusal  to  answer  the 
answer  the  question:  Provided.  That  the 
examining  parly  shall  note  on  the  record 
during  the  deposition  the  question  which 
the  deponent  has  failed,  or  refused  to 
answer,  and  stale  his/her  intention  to 
invoke  the  presumption  if  no  answer  is 
forthcoming. 

(d]  Subscription:  certification:  filing. 
The  testimony  shall  be  reduced  to 
typewriting,  either  by  the  officer  taking 
the  deposition  or  under  his/her 
direction,  and  shall  be  submitted  to  the 
witness  for  examination  and  signing  If 
the  deposition  is  not  signed  by  the 
witness  because  he/she  is  ill.  dead, 
cannot  be  found,  or  refuses  to  sign  it, 
such  fact  shall  be  noted  in  the  certificate 
of  the  officer  and  the  deposition  may 
then  be  used  as  fully  as  though  signed. 
The  officer  shall  immediately  deliver  the 
original  copy  of  the  transcript,  together 
with  his/her  certificate,  in  person  or  by 
mail  lo  the  Administrative  Law  Judge. 
Copies  of  the  transcript  and  certificate 
shall  be  furnished  lo  all  persons  desiring 
them,  upon  payment  of  reasonable 
charges,  unless  distribution  is  restricted 
by  order  of  the  Administrative  Law 
Judge  for  good  cause  shown. 

(e)  Rulings  on  admissibility:  use  of 
deposition.  Subject  lo  the  provisions  of 
this  section,  objection  may  be  made  at 
the  hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
which  would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying.  Any  part  or  all  of 
a  deposition,  so  far  as  admissible  in  the 
discretion  of  the  Administrative  Law 
Judge,  may  be  used  against  any  parly 
who  was  present  or  represented  at  the 
taking  of  the  deposition  or  who  had 
reasonable  notice,  in  accordance  with 
the  following  provisions: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of  .^ 
contradicting  or  impeaching  the 
testimony  of  the  deponent  as  a  witness. 

(2)  The  deposition  of  a  party  or  of  any 
one  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or 
managing  agent,  or  was  designated  to 
testify  on  behalf  of  a  public  or  private 
corporation,  partnership,  association,  or 
governmental  agency  which  is  a  party 
may  be  used  by  the  adverse  parly  for 
an\'  purpose. 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  parly,  may  be  used  by 
any  party  for  any  purpose  if  the 
Adm.inistrative  Law  judge  finds:  (i)  that 
the  witness  is  dead:  or  (ii)  that  the 
witness  is  unable  lo  attend  or  testify 
because  of  age.  illness,  infirmity,  or 
imprisonment:  or  (iii)  that  the  parly 
offering  the  deposition  has  been  unable 
to  procure  the  attendance  of  the  witness 
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(k)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  Ihe  traditional 
matters  of  judicial  notice; 

(1)  Recommend  whether  the  defendant 
violaterl  thp  OrHpr.  sprtinn  &r\?  nr 


|c)  The  parly  or  prospective  witness 
may  file  an  objection  within  5  days  after 
notice  of  production  of  such  witness  is 
served  stating  with  particularity  the 
reasons  why  the  parly  cannot  produce  a 


an  offer  of  proof  is  within  the  discretion 
of  the  Administrative  Law  Judge. 

§  60-30.20    Ex  parte  communications. 

The  Administrative  Law  Judge  shall 

nnt  rnnsiilf  anv  nprKnn    r>r  narfv   nn  anv/ 
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by  subpoena;  or  (iv]  upon  application 
and  notice,  that  such  exceptiondl 
circumstances  exist  as  to  make  it 
desirable  to  allow  the  dRposition  to  be 
used.     . 

(4)  If  only  part  of  a  deposition  is 
introduced  in  evidence  by  a  party,  any 
jjirty  may  introduce  any  other  parts  by 
v»t/y  of  rebuttal  and  otherwise. 

(f)  Stipulations.  If  the  parties  so 
stipulate  in  writing,  depositions  may  be 
taken  before  any  person  at  any  time  or 
place,  upon  any  notice  and  in  any 
manner,  and  when  so  taken  mciy  be 
uccd  like  other  depositions. 

g  60-30.12    Prehearing  conferences. 

(a)  Upon  his/her  own  motion  or  a 
motion  of  a  party,  the  Administrative 
Law  Judge  may  direct  the  parties  or  their 
counsel  to  meet  with  him/her  ivv  a 
conference  to  consider: 

(1)  Simplification  of  the  issues; 
(:;)  Necessity  or  desirab.Iitv  of 

amendments  to  pleadings  for  purposes 
of  clarification,  sim.plifiration.  or 
I'mitation; 

(3)  Stipulation,  admissions  of  fact  and 
contents  and  authenticity  of  douuments; 

(4)  Limitation  of  the  numiier  of 
v\  itnesses; 

(5)  Scheduling  dates  for  llie  exchange 
of  witness  lists  and  of  propo.sed 
exhibits;  and 

(6)  Such  other  matters  as  may  tend  to 
expedite  the  disposition  of  the 
jrruceedings. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  pretrial  conferences.  The 
subsequent  course  of  the  proceedmg 
shall  be  controlled  by  such  ,jction. 

(c)(1)  A  final  prehearing  confarence 
shall  be  scheduled  by  the 
Administrative  Law  Judge  a  reasonable 
i'rne  in  advance  of  the  hearing  to 
develop  a  prehearing  order.  The 
piehearing  order  shall  contain  any 
matters  described  in  subparagraph  (a)  of 
this  section  agreed  upon  by  the  parties 
or  ordered  by  the  Administrative  Law 
[utlge.  The  prehearing  order  also  shall 
contain  the  general  factual  and  legal 
(,on'.f:itions  of  the  parties. 

(2)  Witness  lists  and  hearing  evhibils 
shall  be  exchanged  at  least  10  days  in 
advance  of  the  heaiing,  or  sucii  other 
later  time  as  is  set  by  the  Administrative 
Law  Judge.  Each  party  shall  provide  Lo 
all  other  parties  copies  of  all  exhibits 
that  it  then  plans  to  use  at  the  hearing. 

(31  All  discovery  should  be  concluded 
at  least  30  days  prior  to  the  hearing  or 
by  such  other  later  time  as  ordered  by 
the  Administrative  Law  Judge  foi'  good 
cause  shown.  Administrative  Law 
Judges,  however,  shall  allow  adequate 
time  for  discovery. 


§  60-30. 1 3    Consent  findings  and  order. 

(a)  General.  At  any  time  after  the 
issuance  of  a  complaint  and  prior  to  or 
during  the  reception  of  evidence  in  any 
proceeding,  the  parties  may  jointly  move 
to  defer  the  receipt  of  any  evidence  for  a 
reasonable  time  to  {permit  negotiation  of 
an  agreement  containing  consent 
findings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding.  The 
allowance  of  such  deferment  and  the 
duration  thereof  shall  be  in  the 
discretion  of  the  Administrative  Law 
Judge  after  consideration  of  the  nature 
of  the  proceeding,  the  requirements  of 
the  public  interest,  the  representations 
of  the  parties,  and  the  probability  of  an 
agreement  being  reached  which  will 
result  in  a  just  disposition  of  the  issues 
involved. 

(b)  Content.  Any  a;yreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  shall 
also  provide; 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(?-]  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  and  the 
agreement: 

(3)  That  any  further  procedural  steps 
are  waived;  and 

(4)  That  any  right  lo  challenge  or 
contest  the  validity  of  the  findings  and 
order  entered  into  in  accordance  with 
the  agr'iement  is  waived. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their  counsel 
m.iy; 

(1)  Submit  the  proposed  agreement  to 
the  Administrative  L;ivv  Judge  for  his/ 
her  consideration: 

[Z]  Inform  the  Administrative  Law 
Judge  that  agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  an 
agreement  containing  consent  findings 
and  an  order  is  submitted  within  the 
time  allowed,  the  .Administrative  Law 
judge.  Vvit'nin  30  days,  shall  accept  such 
agreemert  by  is.suing  his/her  decision 
based  upon  the  agreed  iindines,  and  the 
decision  shall  constitute  the  finnl 
Administrative  Order. 

Hearings  and  Related  Matters 

§  60-30.14    Designation  of  Administrative 
Law  Judges. 

Hearings  shall  be  held  before  an 
Administrative  Law  Judge  of  the 
Department  of  Labor  whn  shall  be 
designattjd  by  the  Chief  Administrative 
Law  judge  of  the  Department  of  Labor. 
After  commencement  of  the  proceeding 
but  prior  to  the  designation  of  an 
Administrative  Law  Judge,  pleadings 


and  papers  shall  be  filed  with  the  Chief 
Administrative  Law  Judge. 

§  60-30.15    Authority  and  responsibilities 
of  Administrative  Law  Judges. 

The  Administrative  Law  Judge  .shall 
have  the  duty  to  conduct  a  fair  hearing, 
to  take  all  necessary  action  to  avoid 
delay,  and  to  maintain  order.  He/she 
shall  have  all  powers  necessary  to  those 
ends,  including  but  not  limited  to.  the 
power  to: 

(a)  Hold  conferences  to  settle, 
simplify,  or  fix  the  issues  in  a 
proceeding,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  proceeding  by  consent 
of  the  parties  or  upon  his/her  own 
motion; 

(b)  Require  parties  to  state  their 
position  with  respect  to  the  various 
issues  in  the  proceedings; 

(c)  Require  parties  to  produce  for 
examination  those  relevant  witnesses 
and  documents  under  their  control;  and 
require  parties  to  answer 
interrogatories,  and  requests  for 
admission,  in  full  and  produce 
documents  for  examination  and  copying; 

(d)  Administer  oaths; 

(e)  Rule  on  motions  and  other 
procedural. items  or  matters  pending 
before  him/her; 

(f)  Regulate  the  course  of  the  hearing 
and  conduct  of  participants  therein; 

(g)  Examine  and  cross-examine 
witnesses  and  introduce  into  the  record 
documentary  or  other  evidence; 

(h)  Receive,  rule  on,  exclude,  or  limit 
evidence  and  lim.it  lines  of  questioning 
or  testimony  which  are  irrelevant, 
immaterial,  or  unduly  repetitious: 

(i)  Fix  time  limits  for  submission  of 
written  documents  in  matters  before 
him/her  and  extend  any  timfe  limits 
established  by  this  part  upon  a 
determination  that  no  party  will  be 
prejudiced  and  that  the  ends  of  justice 
will  be  served  thereby; 

(j)  Impose  appropriate  sanctions 
against  any  party  or  person  failing  to 
obey  an  order  under  these  rules  whi.'ih 
may  include; 

(1)  Refusing  to  allow  the  disobedient 
party  to  support  or  oppose  designated 
claims  or  defenses,  or  prohibiting  it  from 
introducing  designated  miatters  into 
evidence; 

(2)  Excluding  all  testimony  of  an 
unresponsive  or  evasive  witness,  or 
determining  that  the  answer  of  such 
witness,  if  given,  would  be  unfavorable 
to  the  party  having  control  over  him/her; 

(3)  Expelling  any  party  or  person  from 
further  participation  in  the  hearing;  and 

(4)  Involking  a  presumplif^n  that  the 
answers  or  actions  ordered  if  made, 
would  be  unfavorable  or  adverse  to  the 
party  ordered  to  answer  or  act. 


(k)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional 
matters  of  judicial  notice; 

(I)  Recommend  whether  the  defendant 
violated  the  Order,  section  402  or 
section  503,  as  well  as  the  nature  of  the 
relief  necessary  to  ensure  the  full 
enjoyment  of  the  rights  secured  by  the 
Order,  section  402  or  section  503; 

(m)  Issue  subpenas; 

(n)  Render  interlocutory  decisions  for 
the  Department  of  Labor  in  preliminary 
enforcement  proceedings  under  §  60- 
30.38;  and 

(o)  Take  any  action  authorized  by 
these  rules. 

§60-30.16    Appearances. 

(a)  Representation.  The  parties  or 
other  persons  or  organizations 
participating  pursuant  to  this  part  60-30 
have  the  right  to  be  represented  by 
counsel. 

(b)  Failure  to  appear.  In  the  event  that 
a  party  appears  at  the  hearing  and  no 
party  appears  for  the  opposing  side,  the 
party  who  is  present  shall  have  an 
election  lo  present  its  evidence  in  whole 
or  such  portion  thereof  sufficient  to 
make  a  prima  facie  case  before  the 
Administrative  Law  Judge.  Failure  to 
appear  at  the  hearing  shall  not  be 
deemed  to  be  a  waiver  of  the  right  lo  be 
served  with  a  copy  of  the 
Administrative  Law  Judge's 
recommended  decision  and  to  file 
exceptions  to  it. 

§  60-30.17    Appearance  of  witnesses. 

(a)  A  party  wishing  to  procure  the 
appearance  at  the  hearing  of  any  person 
having  personal  or  expert  knowledge  of 
the  matters  in  issue  shall  serve  on  the 
prospective  witness  a  notice,  which  may 
be  accomplished  by  an  administrative 
subpena,  setting  forth  the  time,  date,  and 
place  at  which  he/she  is  to  appear  for 
the  purpose  of  giving  testimony.  The 
notice  shall  also  set  forth  the  categories 
of  documents  the  witness  is  to  bring 
with  him/her  to  the  hearing,  if  any.  A 
copy  of  the  notice  shall  be  filed  with  the 
Administrative  Law  Judge  and 
additional  copies  shall  be  served  upon 
the  parties. 

(b)  It  shall  be  the  obligation  of  each 
party  to  produce  for  examination  any 
person,  along  with  such  documents  as 
may  be  requested,  at  the  time  and  place, 
and  on  the  date,  set  forth  in  the  notice,  if 
that  party  has  control  over  such  person. 
Each  party  shall  be  deemed  to  have 
control  over  its  officers,  agents, 
employees,  and  members.  Due  regard 
shall  be  given  to  the  convenience  of 
witnesses  in  scheduling  their  testimony 
so  that  they  will  be  detained  no  longer 
than  reasonably  necessary. 


(c)  The  party  or  prospective  witness 
may  file  an  objection  within  5  days  after 
notice  of  production  of  such  witness  is 
served  stating  with  particularity  the 
reasons  why  the  party  cannot  produce  a 
requested  witness.  The  party  serving  the 
notice  may  move  for  an  order  with 
respect  lo  such  objection  or  failure  to 
produce  a  witness. 

§60-30.18    Evidence;  testimony. 

Formal  rules  of  evidence  shall  not 
apply,  but  rules  or  principles,  including 
the  Federal  Rules  of  Evidence,  designed 
to  assure  production  of  the  most 
probative  evidence  available  shall  be 
applied.  Testimony  shall  be  given  orally 
by  witnesses  at  the  hearing.  Except  as 
set  forth  in  §  60-30.11(e),  depositions 
may  not  be  introduced  into  evidence  in 
lieu  of  testimony  given  at  the  hearing.  A 
witness  shall  be  available  for  cross- 
examination,  and,  at  the  discretion  of 
the  Administrative  Law  Judge,  may  be 
cross-examined  without  regard  to  the 
scope  of  direct  examination  as  to  any 
matter  which  is  relevant  and  material  to 
the  proceeding.  The  Administrative  Law- 
Judge  may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitious. 

§  60-30. 1 9    Objections;  exceptions;  offer 
of  proof. 

(a)  Objections.  If  a  party  objects  to  the 
admission  or  rejection  of  any  evidence 
or  to  the  limitation  of  the  scope  of  any 
examination  or  cross-examination  or  the 
failure  to  limit  such  scope,  it  shall  state 
briefly  the  grounds  for  such  objection. 
Rulings  on  all  objections  shall  appear  in 
the  record.  Only  objections  made  on  the 
record  may  be  relied  upon  subsequently 
in  the  proceedings. 

(b)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required. 
Rulings  by  the  Administrative  Law 
Judge  shall  not  be  appealed  prior  to  the 
transfer  of  the  case  to  the  Secretary. 
Exceptions  to  such  rulings  shall  be  filed 
in  accordance  with  41  CFR  60-30.28. 

(c)  Offer  of  proof.  An  offer  of  proof 
made  in  conection  with  an  objection 
taken  to  any  ruling  excluding  proffered 
oral  testimony  shall  consist  of  a 
statement  of  the  substance  of  the 

e\  idence  which  counsel  contends  would 
be  adduced  by  such  testimony;  and,  if 
the  excluded  evidence  consists  of 
evidence  in  written  form  or  consists  of 
references  to  documents,  a  copy  of  such 
evidence  shall  be  marked  for 
identification  and  shall  accompany  the 
record  as  the  offer  of  proof.  The  offer  of 
proof  should  clearly  and  specifically 
indicate  the  significance  of  the  excluded 
evidence,  unless  the  substance  is 
apparent  from  the  context.  Allowance  of 


an  offer  of  proof  is  within  the  discretion 
of  the  Administrative  Law  Judge. 

§  60-30.20    Ex  parte  communications. 

The  Administrative  Law  Judge  shall 
not  consult  any  person,  or  party,  on  any 
fact  in  issue  unless  upon  notice  and 
opportunity  for  all  parties  to  participate. 
No  employee  or  agent  of  the  Federal 
Government  engaged  in  the 
investigation  and  prosecution  of  this 
case  shall  participate  or  advise  in  the 
rendering  of  the  recommended  or  final 
decision  in  the  case,  except  as  witness 
or  counsel  in  the  proceeding. 

§  60-30.21    Oral  argument. 

Any  party  shall  be  entitled  upon 
request  to  a  reasonable  period  between 
the  close  of  evidence  and  termination  of 
the  hearing  for  oral  argument.  Oral 
arguments  shall  be  included  in  the 
official  transcript  of  the  hearing. 

§  60-30.22    Official  transcript. 

The  official  transcripts  of  testimony 
taken,  together  with  any  exhibits,  briefs, 
or  memorandums  of  law,  shall  be  filed 
with  the  Administrative  Law  Judge. 
Transcripts  of  testimony  may  be 
obtained  from  the  official  reporter  by 
the  parties  and  the  public  as  provided  in 
section  11(a)  of  the  Federal  Advisory 
Committee  Act  (86  Stat.  770).  Upon  ' 
notice  to  all  parties,  the  Administrative 
Law  Judge  may  authorize  such 
corrections  to  the  transcript  as  are 
necessary  to  reflect  accurately  the 
testimony. 

§  60-30.23    Summary  judgment. 

(a)  For  the  Government.  At  any  time 
after  the  expiration  of  20  days  from  the 
commencement  of  the  action,  or  after 
service  of  q  motion  for  summary 
judgment  by  the  defendant,  the 
Government  may  move  with  or  without 
supporting  affidavits  for  a  summary 
judgment  upon  all  claims  of  any  part. 

(b)  For  defendant.  The  defendant  may. 
at  any  time  after  commencement  of  the 
action,  move  with  or  without  supporting 
affidavits  for  summary  judgment  in  its 
favor  as  to  all  claims  or  any  part. 

(c)  Other  parties.  Any  other  party  to  a 
formal  proceeding  under  this  part  may 
support  or  oppose  motions  for  summary 
judgment  made  by  the  Government  or 
defendant,  in  accordance  with  this 
section,  but  may  not  move  for  summary 
judgm.cnt  in  its  own  behalf. 

(d)  Statement  of  uncontested  facts.  All 
motions  for  summary  judgment  shall  be 
accompanied  by  a  "Statement  of 
Uncontested  Facts"  in  which  the  moving 
party  sets  forth  all  alleged  uncontested 
material  facts  which  shall  provide  the 
basis  for  its  motion.  At  least  5  days  prior 
to  the  time  fixed  for  hearing  on  the 
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motion,  any  party  contending  that  any 
material  fact  regarding  the  matter 
covered  by  the  motion  is  in  dispute, 
shall  file  a  "Statement  of  Disputed 


(3)  Any  person  or  organization 
wishing  to  participate  as  a  party  under 
this  section  shall  file  with  the 
Administrative  Law  Judge  and  serve  on 


at  such  time  as  the  parties  submit  briefs 
and  exceptions,  and  he/she  shall  serve  a 
copy  on  each  party. 
Post-Hearina  Procedures 
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§  60-30.29    Record. 

After  expiration  of  the  time  for  filing 
exceptions  and  responses,  the  Secretary 
shall  make  a  final  decision,  which  shall 


(b)  The  answer  shall  be  filed  in 
accordance  with  41  CFR  60-30  5  (a)  and 
(b). 

(c)  Failure  to  request  a  hearing  within 


conclusions,  and  a  decision.  The 
.•^d.Tiinistrative  Law  Judge  may  permit 
the  parties  to  file  wntt.:n  post-hearing 
briefs  wiihm  this  time  period,  but  the 
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motion,  any  party  contending  that  any 
material  fact  regarding  the  matter 
covered  by  the  motion  is  in  dispute, 
shall  file  a  "Statement  of  Disputed 
Facts."  Failure  to  file  a  "Statement  of 
Disputed  Facts"  shall  be  deemed  as  an 
admission  to  the  "Statement  of 
Uncontested  Facts." 

(e)  Motion  and  proceedings.  The 
motion  shall  be  served  upon  all  parties 
at  least  15  days  before  the  time  fixed  for 
the  hearing  on  the  motion.  The  adverse 
party  or  parties  may  serve  opposing 
affidavits  prior  to  the  day  of  hearing. 
The  judgment  sought  shall  be  rendered 
forthwith  if  the  complaint  a.nd  answer, 
depositions,  and  admissions  on  file, 
together  with  the  affidavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  a  judgment  as  a  matter  of 
law.  Summary  judgment  rendered  for  or 
against  the  Government  or  the 
defendant  shall  constitute  the  findings 
and  recommendations  on  the  issues 
involved.  Hearings  on  motions  made 
under  this  section  shall  be  scheduled  by 
the  Administrative  Law  Judge. 

[[)  Case  not  fully  adjudicated  on 
motion.  If  on  motion  under  Ihis  section 
judgment  is  not  rendered  upon  the 
whole  case  or  for  all  the  relief  asked  and 
a  final  hearing  is  necessary,  the 
Administrative  Law  Judge  at  the  hearing 
of  the  motion,  by  examining  the  notice 
aad  answer  and  the  evid'jnce  before 
him/her  and  by  interrogating  counsel, 
shall,  if  practicable,  ascertain  what 
n-.dterial  facts  exist  without  substantial 
controversy  and  what  material  facts  are 
actually  and  in  good  faith  controverted. 
He/she  shall  thereupon  make  an  order 
specifying  the  facts  that  appear  without 
substantial  controversy,  including  the 
extent  to  v/hich  relief  is  not  in 
controversy:  and  directing  such  further 
proceedings  as  are  just.  At  the  hearing  ^ 
on  the  rnnrits,  ihe  facts  so  specified  shall 
be  deemed  established,  and  the  final 
hearing  shall  be  conducted  accordingly. 

§  CO-30.24    Participation  by  interes-ted 
persons. 

[r!i(l)  To  the  extent  that  piocecdings 
hereunder  involve  employment  of 
perpons  cover;;d  by  a  collective 
b.-rgaining  agreement,  and  compliance 
xv.;.\  nec^sFi'ate  a  revision  of  such 
agrtf  ment,  aay  labor  organi;:ation 
v;h-ch  is  a  signatory  to  the  agreement 
shall  I'.ave  the  right  to  particrpjite  as  a 
p.i;ty. 

(2)  Other  persons  or  organii-ations 
shr,!l  have  the  right  to  participa'e  as 
parties  if  the  final  Administrative  Order 
ocuid  adversely  affect  them  or  the  class 
they  represent,  and  such  participation 
nia>  contribute  materially  to  the  proper 
disposition  of  the  proceedings. 


(3)  Any  person  or  organization 
wishing  to  participate  as  a  party  under 
this  section  shall  file  with  the 
Administrative  Law  Judge  and  serve  on 
all  parties  a  petition  within  25  days  after 
the  commencement  of  the  action  or  at 
such  other  time  as  ordered  by  the 
Administrative  Law  Judge,  so  long  as  it 
does  not  disrupt  the  proceeding.  Such 
petition  shall  concisely  state:  (i) 
Petitioner's  interest  in  the  proceedings; 
(ii)  who  will  appear  for  petitioner:  (iii) 
the  issues  on  which  petitioner  wishes  to 
participate:  and  (iv)  whether  petitioner 
intends  to  present  witnesses. 

(4)  The  Administrative  Law  Judge 
shall  determine  whether  each  petitioner 
has  the  requisite  interest  in  the 
proceedings  and  shall  permit  or  deny 
participation  accordingly.  Where 
petitions  to  participate  as  parties  are 
made  by  individuals  or  groups  with 
common  interest,  the  Administrative 
Law  Judge  may  request  all  such 
petitioners  to  designate  a  single 
representative  to  r-jpresent  all  such 
petitioners:  Provided,  That  the 
representative  of  a  labor  organization 
qualifying  to  participate  under 
paragraph  [a)(l)  of  the  section  must  be 
permitted  to  participate  in  the 
proceedings.  The  Administrative  Law 
Judge  shall  give  each  petitioner  written 
nctice  of  the  decision  on  its  petition;  and 
if  the  pe'ition  is  denied,  he/she  shall 
briefly  stale  the  grounds  for  denial  and 
shall  then  treat  the  petition  as  a  request 
for  participation  as  amicus  curiae.  The 
Administrative  Law  Judge  shall  give 
written  notice  to  each  party  of  each 
petition  granted. 

{h)(l)  Any  other  interested  person  or 
organization  wishing  to  participate  as 
amicus  curiae  shall  tile  a  petition  before 
the  commencenu^nt  of  the  final  hearing 
v.rith  the  .A.dminis('ative  Law  Judnc. 
Such  petition  shall  concise';.'  st,--t'-:.  [i] 
The  petitioner's  interest  in  the  h.^:iring; 
(i'l  who  will  repre'^cnt  ihe  petitioner; 
iud  (ill)  ;he  issues  on  which  rt.titioner 
intends  to  present  rirgument.  The 
Administrative  Uiw  Judge  may  grant  the 
petition  if  he/she  finds  that  the 
iietitioner  has  a  lesi'.'mate  intcres'.  in  the 
prnct:sdin»s,  and  tha'  such  part'cipatjon 
may  contribute  irsterially  to  \hf  proper 
disposition  of  the  is.sues.  An  am.irus 
Curiae  is  not  a  party  bat  may  participate 
iis  provided  in  this  socticn. 

(2)  An  airicus  curiae  mny  pres-iot  a 
brief  ore.l  siatcment  at  the  hearing  at  the 
point  m  the  proceeding  sperifi- d  by  the 
Administrative  Law  Judge  Hp/she  may 
submit  a  written  st.ite'rieni  nf  poKjiion  *o 
the  Adn;ini.strative  I,.nv  Judge  prior  to 
the  beginning  of  a  hearing  and  shall 
Starve  a  copy  on  each  party.  He/she  may 
also  submit  a  brief  or  written  stalem.ent 


at  such  time  as  the  parties  submit  briefs 
and  exceptions,  and  he/she  shall  serve  a 
copy  on  each  party. 
Post-Hearing  Procedures 

§  60-30.25    Posthearing  briefs. 

Each  party  and  amicus  may  file  a 
brief.  The  time  for  filing  briefs  shall  be 
established  by  the  Administrative  Law 
Judge.  Such  briefs  shall  be  served 
simultaneously  on  all  parties  and  amici, 
and  a  certificate  of  service  shall  be 
furnished  to  the  Administrative  Law 
Judge.  Requests  for  additional  time  in 
which  to  file  a  brief  shall  be  made  in 
writing,  and  copies  shall  be  served 
simultaneously  on^he  other  parties. 
Requests  for  extensions  shall  be 
received  not  later  than  3  days  before  the 
date  such  briefs  are  due.  No  reply  brief 
may  be  filed  except  by  special 
permission  of  the  Administrative  Law 
Judge. 

§  60-30.26    Record  for  recommended 
decision. 

The  transcript  of  testimony,  exhibits, 
and  all  papers,  documents,  and  requests 
filed  in  the  proceedings,  including  briefs, 
but  excepting  the  correspondence 
section  of  the  docket,  shall  constitute 
the  record  for  decision. 

§  60-30^7    Recommended  decision. 

Within  a  reasonable  time  after  the 
filing  of  briefs,  the  Administrative  Law 
Judge  shall  recommend  findings, 
conclusions,  and  a  decision.  These 
recommendations  shall  be  certified, 
together  with  the  record  to  the  Secretary 
of  Labor  for  a  final  Administrative 
Order.  Tfie  recommended  findings, 
conclusions,  and  decision  shall  be 
served  on  ail  parties  and  amici  to  the 
proceeding. 

§  60-30.28    Exceptions  to  recommended 
decisions. 

Within  30  days  after  receipt  of  the 
recommended  findings,  conclusions,  and 
decision,  any  party  may  submit 
exceptions  to  said  recommendation. 
These  exceoiions  may  be  responded  to 
by  olhei  parties  within  14  days  of  their 
receipt  by  said  parties.  All  exceptions 
and  responses  shall  be  filed  with  the 
Secretary-  Service  of  exceptions  and 
responses  shall  be  m.ade  simultaneously 
on  all  parties  to  the  proceeding. 
Rf-quc-ts  *o  the  Secretary  for  additional 
time  in  w'iich  to  file  exceptions  and 
responses  shall  be  in  writing  and  copies 
shall  be  sf  rved  simultaneously  on  other 
parties.  Requesis  for  extensions  must  be 
received  no  later  than  3  days  before  the 
exceptions  are  due. 


§  60-30.29    Record. 

After  expiration  of  the  time  for  filing 
exceptions  and  responses,  the  Secretary 
shall  make  a  final  decision,  which  shall 
be  (he  final  Administrative  Ordrr,  on 
the  basis  of  the  rercrd.  The  record  shall 
roMbist  of  the  record  for  recommended 
dp'  ision,  the  rulings  and  recommended 
decision  of  the  Adrsiinistrative  Law 
Judge  and  the  exceptions  and  responses 
liled  subsequent  to  the  Admir.istraiive 
L..,v  Ji;dge's  decision. 

§  60-30.30     Final  Administrative  Order. 

After  expiration  of  the  tin-;e  for  filing 
exceptions,  and  rpsponses  thereto,  the 
Secretary  or  the  L'nder  SetT.^laiy,  in  the 
absence  of  the  Sncretary  or  if  ih.^ 
Secretary  disquaiif'es  himself  or  hciscif 
for  any  reason,  sria'l  make  a  final 
A  Irninistrative  0;der  which  shall  be 
seiveti  on  all  parties.  If  the  Sec;etdiy 
coiiclud'is  that  the  defendant  hds 
violated  the  Order,  section  402  or 
section  503.  an  .Tdministrative  Older 
sh  d!  be  issued  wh'ch  shall  enjoin  the 
violations,  and  require  the  contractor  to 
provide  whatever  remedies  are 
appropriate,  and  which  shul!  impose 
whatever  sanctions  are  appropriate,  or 
a."y  of  the  above.  In  any  event,  failure  to 
comply  with  the  Administrative  Order 
.jhali  Jesuit  in  the  imniediate  termination 
and  suspension  of  the  defendc^nt's 
'.  ontracts  and/or  debarment  of  the 
d.-ifcnd^^nt  from  further  contracts: 
Provided.  That  the  portion  cf  any  crdor 
i.nder  Executive  Order  11246 
terminating  cancelling,  or  suspending 
contracts  shall  not  become  effective 
until  the  consultation  requircir.ents  of 
section  209[a)[5]  of  the  Order,  as 
amended  by  Executive  Order  12086, 
'-.ave  been  satisfied. 

Expedited  Hearing  Procedures 

>  SO-30  31     Expedited  hearings— wlitn 
.i^ipiopriate. 

Expedited  Hearings  may  be  used, 
inter  alia,  when  a  contractor  or 
subeontiac'or  has  violated  a 
conciliation  agreement;  has  not  adopted 
and  implemented  an  acceptable 
.I'firmative  action  progr<ira:  hes  refused 
to  give  access  to  or  to  s;:pp!y  records  or 
ether  infonnation  as  required  by  Ihe 
equal  opportunity  elaese;  or  has  refused 
to  allow  an  on-site  compliance  review  to 
[je  conducted. 

§  60-30.32    AdiTilristrative  complaint  and 
3nswer. 

(a)  Esfedited  hearings  shall  be 
commen:ed  by  filing  an  adn-inistretive 
c'!nipl.:iiit  in  accordance  with  41  CfR 
60-30..=-.  The  complaint  shall  state  Ih.it 
the  hearing  i:^  subject  to  these  expedited 
hearing  psocedures. 


(b)  The  answer  shall  be  filed  in 
accordance  with  41  CFR  60-30  5  (al  and 
(b). 

(c)  Failure  to  request  a  hearing  within 
the  20  diys  provided  by  41  CFR  60- 
3n,6(a]  shall  constitute  a  wai\er  of 
heering,  and  all  the  material  allegations 
of  fact  contained  in  the  complaint  shall 
be  deemed  to  be  admitted.  If  a  hearing  is 
not  requested  or  is  waived   within  25 
days  of  the  complaint's  filing,  the 
Administrative  Law  Judge  shall  adopt  as 
findings  of  fact  the  material  facts 
alleged  in  the  complaint,  and  shall  order 
the  appropriate  sanctions  and/or 
penalties  sought  in  the  complaint.  The 
Administrafive  Law  Judge  s  findings  and 
order  shall  constitute  a  finai 
AJniinisfralive  Order,  unlc-s  '^  ::  Office 
of  the  Solicitor,  U.S.  Department  of 
Labor,  files  exceptions  to  the  find.ngs 
and  order  within  10  days  of  receipt 
thereof.  If  the  Office  of  the  Solicr.or,  U.S. 
Department  of  Labor,  files  exceptions, 
the  matter  shall  proceed  in  accordance 
with  §  60-30.36  of  this  Part. 

(d)  If  a  request  for  a  hearinij  is 
received  within  20  days  as  pro\  ided  by 
41  CFR  6O-30.6(a).  the  hearing  shall  be 
convened  within  45  days  of  receipt  of 
the  reque.^t  and  shall  be  completed 
vv:thin  15  days  thereafter,  unless  more 
healing  time  is  required. 

§  60-30  33    Discovery. 

(a)  Any  party  may  serve  requests  for 
admissions  in  accordance  witli  §  60-30.9 
lb)  and  (c). 

(b)  Witness  lis's  and  hearing  exhibits 
will  be  exchanged  at  least  10  cays  in 
advance  cf  the  hearing. 

(c)  For  good  cause  shown,  and  upon 
P'otion  made  in  accordance  with  §  60- 
30.3.  the  .\dministraiive  Law  judge  may 
allow  the  taking  of  depositions.  Other 
discovery  will  not  be  pcrmitied. 

g  60-30.34    Conduct  of  liearing. 

(a)  Ai  the  hearing,  the  Government 
shaii  be  gi\en  an  opportunity  ;o 
demo:'.3trate  the  basis  for  the  request  for 
sanctions  and/or  remedies,  end  the 
coniraclo'-  shall  be  given  an  opp-^rturity 
to  shovv  that  the  violation  complained  of 
did  not  occur  and/or  that  good  cause  or 
good  faith  efforts  excuse  the  alleged 
violations.  Both  parties  shall  be  allowed 
to  present  evidence  and  arpmni-nt  and 

to  cross-examine  wiinesses. 

[b)  The  hearing  sh  ill  be  innurr.al  in 
naiui'e.  and  the  .Admi'."i!strati\e  Law 
Jiici^e  shall  net  be  be'und  by  formal  rules 
of  evidence. 

J  60-30.35    Recommended  decision  after 
hearing. 

Within  30  days  after  the  hearing  is 
C(  Hi  luded,  the  Administrative  Law 
Judge  shall  recommend  findings, 


conclusions,  and  a  decTb:on.  The 
.Ad.ministrative  Law  Judge  may  permit 
the  parties  to  file  writt.rn  post-hearing 
briefs  wiihin  this  time  period,  but  the 
Administrative  Law  judge's 
recomme.idations  shall  not  be  delayed 
pending  receipt  of  sach  briefs.  These 
recommendations  shall  be  certified, 
together  with  the  record,  to  the 
Secretary  for  a  final  Administrative 
Order.  The  rccomr.iended  decision  shall 
be  served  on  all  parties  and  amici  to  the 
proceeding. 

§  60-30.36     Exceptions  to 
recommendations. 

Ihe  provisions  of  41  CFR  60-30.28 

shall  be  applicable  to  exceptions  to  the 
Administrative  Law  Judge's 
recommendations. 

§  60-30.37    Final  Ad.-ninistrative  Order. 

(a)  After  expiration  of  the  time  for 
filing  exception.'-:,  and  responses  thereto, 
the  Secretary  sha";  issue  a  final 
Administrative  Order  which  shall  be 
served  on  all  parties.  Unless  the 
Secretary  issues  a  final  Administrative 
Order  within  45  days  after  the 
expiration  of  the  time  for  filing 
exceptions,  and  responses  thereto,  the 
Administrative  Law  Judge's 
recommended  decision  shall  become  a 
final  Administrative  Order  which  shall 
become  effective  on  the  46th  day  after 
exf  iration  of  ti  e  time  for  filing 
exceptions  and  responses  thereto. 
Except  as  to  specific  ti.me  periods 
required  in  this  subsection,  41  CFR  60- 
30.30  shall  be  applicable  to  this 
subsection. 

§  60-30.33    Preliminary  administrative 
enforcement  proceedings. 

[a)  A  prcl-minary  enforcement 
proceeding  is  commenced  by  filing  an 
administrative  complaint,  (See  41  CFR 
Gr)-1.2v((e) )  An  adnnnisrrative  complaint 
may  combine  genera!  allegations  and 
pray  ers  for  relief  and  sanctions  with  a 
prayer  for  preliminary  relief  and 
sanctions  or  it  may  be  limited  to 
preliminary  reiief  and  sanctions,  in  the 
event  an  administrative  complaint  seeks 
pieliminary  and  general  enforcement, 
the  ailegetions  relating  to  preliminary 
enforcement  shall  be  so  designated  and  . 
stated  seiarately  in  the  compl.-tint. 

An  administr-3tive  complaint  which  is 
lim.ited  to  prehminary  '■elief  and 
sanctions  may  be  amended  in 
accordance  with  41  CFR  C0-30.5;c)  to 
make  general  allegations  of  violations 
and  to  request  general  relief  and 
sanctions. 

(b)  The  administrative  compldin'.  as  it 
relates  to  preliminary  enfcrcem.ent 
proceeding  issues,  shall  contain  a  clear 
and  concise  factual  statement  sufticienl 
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to  inform  the  defendant  with  reasonable 
dcfiniteness  of  the  acts  and  practices  it 
is  alleged  to  have  committed  which 
constitute  a  violation.  That  is,  fact 
pleading  in  lieu  of  notice  pleading  which 


issued  within  10  working  days  after  the 
conclusion  of  the  hearing.  The  decision 
shall  not  be  delayed  to  await  the 
preparation  of  a  transcript  of 
posthearing  submissions  by  the  parties. 

•T'l,.,  ^„,.;,..o-.,i  cK  .11  ccf  f.-irth  finrlinos  nf 


Programs  regarding  the  implementation 
of  Executive  Order  11246,  as  amended, 
for  promoting  and  ensuring  equal 
employment  opportunities  f^r  all 
persons  employed  or  seeking 
emolovment  with  Gov  ernm.enl 
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problems  relating  to  religion  and 
national  origin  are  most  likely  to  occur. 
Based  upon  the  findings  of  such  reviews, 
contractors  shall  undertake  appropriate 
outreach  and  positive  recruitment 
activities,  such  as  those  listed  belcw,  in 


to  an  employee's  or  prospective 
em.ployee's  religious  observance  or 
practice  without  undue  hardship  on  the 
conduct  of  the  contractor's  business.  As 
part  of  this  obligation,  a  contractor  must 
make  reasonable  accommodations  to 


Subpart  C— Anciliary  Matters 

Sec 
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Employment 
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to  [nfoim  the  defendant  with  reasonable 
dcfiniteness  of  the  acts  and  practices  it 
is  alleged  to  have  committed  which 
constitute  a  violation.  That  is,  fact 
pleading  in  lieu  of  notice  pleading  which 
.ipplies  under  §  60-30.5  of  this  part.  sh;ill 
apply  to  preliminary  enforcement 
proceeding  issues.  The  complaint  also 
shall  contain  a  statement  of  any  relief 
being  sought  and/or  any  sanctions 
which  are  sought  to  be  imposed. 

(c)  No  answer,  as  required  by  41  CFR 
60-30.6  of  this  part,  shall  be  required 
with  respect  to  the  issues  in  the 
complaint  which  seek  preliminary 
enforcement  proceedings.  However,  the 
Administrative  Law  Judge  shall  notify 
the  parties  of  the  time  and  place  of  the 
hearing  within  10  days  after  the 
complaint  is  filed. 

(dj  The  plaintiff  shall  submit  with  t!ie 
administrative  complaint  any  affidavits 
and  other  documentation  and  a 
supporting  memorandum.  The  defendant 
shall  have  15  days  after  service  of  the 
complaint  to  submit  any  affidavits  and 
other  documentation  and  supporting 
memorandum. 

(e)  The  Administrative  Law  Judge  is 
authorized  to  conduct  any  prehearing 
conferences  or  procedures  to  expedite 
the  hearing  process. 

(f)  Discovery  with  regard  to 
preliminary  enforcem.ent  issues  shall  be 
granted  only  upon  leave  of  the 
Administrative  Law  Judge  for 
compelling  reasons. 

(g)  The  preliminary  administrative 
enforcement  proceeding  is  intended  to 
provide  a  speedy  hearing  and  decision 
on  limited  issues,  and  the 
Administrative  Law  judge  shall  take  all 
measures  consistent  with  these  rules 
and  procedural  fairness  to  achieve  this 
end.  The  hearing  shall  commence  within 
20  days  of  the  date  of  the  notice  of 
hearing  specified  in  41  CFR  6O-30.38(r). 

(hj  if  an  administrative  complaint  is 
limited  to  preliminary  relief  and/or 
sanctions,  the  Administrative  Law  Judye 
.shall  follow  the  procedures  in  this  §  60- 
30.38.  If  the  Administrative  complaint 
combines  general  allegations  and 
prayers  for  relief  with  a  prayer  for 
preiiniinary  relief  and  sanctions,  the 
Administrative  Law  Judge  shall 
bifurcate  the  proceeding.  The  hearing 
regarding  the  preliminary  enforcement 
issues  shall  proceed  in  accordance  wi»h 
the  procedures  in  t!  's  §  60-30.38.  The 
issues  involving  the  general  allegations 
shall  proceed  in  accordance  with  the 
regulations  in  this  part  but  shall  be 
stayed  by  the  Admini>trc,tive  Law  Judge 
pending  his/her  resolution  of  the 
preliminary  enforcement  proceeding. 

(ij  The  decision  of  the  Administrati\  e 
Law  Judge  regarding  the  preliminary 
enforcement  hearing  issues  shall  be 


issued  within  10  working  days  after  the 
conclusion  of  the  hearing.  The  decision 


h.ill 


not  be  delaved  to  await  the 


sh;i! 

[nepa ration  of  a  transcript  of 
posthf!aring  submissions  by  the  parties. 
The  decision  shall  set  forth  findings  of 
fact  and  conclusions  of  law.  including 
the  imposition  of  sanctions  and/or 
rfjcf.  whore  appropriate,  against  the 
(  oritr.ii.tor. 

(j)  If  the  contractor's  eligibility  as  a 
Government  coTtractor  or  subcontractor 
is  an  issue  in  the  preliminary 
enforcement  proceeding  and  if.  at  the 
conclusion  of  such  proceeding,  the 
Administrative  Law  Judge  determines 
that  the  contractor's  practices  violate 
the  Order  or  section  402  or  503,  the 
decision  and  order  shall  state  whether 
the  contractor  is  eligible  or  ineligible  for 
the  award  of  Government  contracts  or 
subcontracts  o:  under  what 
circumstances  the  contractor  will  be 
eligible  for  such  contracts  or 
subcontracts  during  the  pendency  of  the 
proceeding  involving  the  general 
allegations  of  the  administrative 
complaint  if  any  were  alleged  in 
addition  to  the  preliminary  enforcement 
issues.  In  addition,  it  shall  state  whether 
existing  contracts  and  subcontracts,  if 
any.  are  to  be  cancelled,  terminated,  or 
suspended,  and  if  so,  under  what 
c(inditions  Provided,  however,  that  such 
cancellation  termination  or  suspension 
is  subject  to  the  contracting  agency 
consultation  required  by  Section 
209(a)(5)  of  the  Order.  Such  decision  and 
order,  for  purposes  of  judicial  review, 
shall  constitute  the  final  administrative 
decision  of  the  Department  of  Labor  on 
the  preliminary  enforcement  issues.  The 
decision  and  order  entered  at  the 
conclusion  of  the  preliminary 
enforcement  stage  of  a  bifurcated 
proceeding  shall  not  prejudice  either 
party  with  regard  to  the  appropriateness 
of  relief  and  sanctions  which  may  be 
obt-Liined  against  the  contractor  at  the 
conclusion  of  the  hearing  on  the  general 
allegations  in  the  administrative 
complaint. 

PART  60-50— GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
RELIGION  OR  NATIONAL  ORIGIN 

s, 

t,iv-,'iii  !  I'lirpose  iind  scope. 

(iO-50.2  Equal  eniployment  policy. 

f)O-50.3  Accommodations  to  religious 

observance  and  practice. 

6O-,50,4  Enforcement. 

(iO-.S0.5  Nondiscrimination. 

i  60-50.1     Purpose  and  scope. 

(a)  The  purpose  of  tlie  pro\'isions  in 
this  part  is  to  set  forth  the 
interpretations  and  guidelines  of  the 
Office  of  Federal  Contract  Compliance 


Programs  regarding  the  imclerr.entation 
of  Executive  Order  11246,  as  amended, 
for  promoting  and  ensuring  equal 
employment  opportunities  for  all 
persons  employed  or  seeking 
employment  with  Co\  ernrp.en? 
contractors  or  with  contracta.'S 
performing  under  federally  dssisled 
construction  contracts,  w'thjut  regard  to 
religious  or  national  origin. 

(b)  Members  of  various  religious  and 
ethnic  groups  continue  to  be  excluded 
from  e.xecutive,  middle-ruanagenient. 
and  other  job  levels  because  of 
discrimination  based  upon  their  religion 
and/t)r  national  origin,  These  guidelines 
are  intended  to  remedy  such  unfair 
treatment, 

(c)  These  guidelines  also  are  intended 
to  clarify  the  obligations  of  contractors 
with  respect  to  accommodating  to  the 
religious  observances  and  practices  of 
employees  and  prospective  employees. 

(d)  The  employment  problems  of 
blacks.  Hispanics,  Asians  or  Pacific 
Islanders,  American  Indians  or  Alaskan 
natives  are  treated  u.ider  Part  60-2  of 
this  chapter  and  under  diner  regulations 
and  procedures  implementing  the 
requirements  of  Execute  e  Order  11246. 
as  amended.  Accordingly,  the  remedial 
provisions  of  §  60-50. 2{bi  shill  not  be 
applicable  to  the  employment  problems 
of  these  groups. 

(e)  .Nothing  contained  m  this  Part  GO- 
SO  is  intended  to  supersede  or  otherwise 
limit  the  exemption  set  forth  ;ri  §  60- 
1.5(a)(5)  of  this  chapter  fur  contractors 
with  certain  educational  institutions. 

§60-50.2    Equal  employment  policy. 

(a)  Gpneral reqii:rer:er.:^.  Under  the 
equal  opportunity  clause  contained  in 
section  202  of  Executive  Ord?r  11246,  as 
amended,  contractors  are  prohibited 
from  discriminating  against  employees 
or  applicants  for  eniplo\mer.tliecause  of 
religion  or  national  origin,  and  must  take 
affirmative  action  to  ensure  that 
applicants  are  employed,  and  that 
employees  are  treated  during 
employment,  without  regard  ■.J  their 
religion  or  national  origia.  Such  action 
includes,  but  is  not  limited  fa  the 
following:  Employm.ent.  upgrading, 
demotion,  or  transtei:  recruitment  or 
recruitment  advertising;  layof!  or 
termination;  rates  of  pa\  or  other  forms 
of  compensation:  and  selection  for 
training,  includ'ng  apprenticeship. 

(b)  Outreach  and pos:::i-a  :ec~u:tment. 
Contractors  shall  rev'ew  their 
employment  practices  to  determ.ine 
whether  members  of  the  vanotis 
religious  and/or  ethnic  groups  are' 
receiving  fair  consideration  tor  job 
opportunities.  Special  attent.   :".  shall  be 
directed  toward  executive  i.-d  :-nid-.!Ic- 
management  levels,  uhere  employment 
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contracts  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  who  were  not  recruited 
within  the  United  States. 
(4)  Contracts  with  State  or  local 


withdrawal,  except  that  in  procurement 
entered  into  by  formal  advertising,  or 
the  various  forms  of  restricted  formal 
advertising,  such  withdrawal  shall  not 
apply  unless  the  withdrawal  is  made 


in  Executive  Orders  or  regulations  regarding 
nondiscrimination  in  employment. 

(d)  The  reports  required  by  paragraph  (b) 
of  this  clause  shall  include,  but  not  be  limited 
to,  periodic  reports  which  shall  be  filed  at 
least  quarterly  with  the  appropriate  local 
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problems  relating  to  religion  and 
national  origin  are  most  likely  to  occur. 
Based  upon  the  findings  of  such  reviews, 
contractors  shall  undertake  appropriate 
outreach  and  positive  recruitment 
activities,  such  as  those  listed  below,  in 
order  to  remedy  existing  deficiencies.  It 
is  not  contemplated  that  contractors 
necessarily  will  undertake  all  the  listed 
activities.  The  scope  of  the  contractor's 
efforts  shall  depend  upon  all  the 
circumstances,  including  the  nature  and 
extent  of  the  contractor's  defii,irnces 
.'•nd  the  contractor's  size  and  resources. 

(1)  Internal  communication  of  the 
contractor's  obligation  to  provide  equal 
employment  opportunity  without  regard 
to  leligion  or  national  origin  in  sjch  a 
manner  as  to  foster  understanding, 
acceptance,  and  support  a.Tiong  the 
contractor's  executive,  management, 
supervisory,  and  all  other  employees 
and  to  encourage  such  persons  to  take 
the  necessary  action  to  aid  the 
contractor  in  meeting  this  obligation, 

(2)  Development  of  reasonable 
internal  proceduies  to  ensure  that  the 
contractor's  obligation  to  provide  equal 
employment  opportunity  without  regard 
to  religion  or  national  origm  is  being 
fully  implemented. 

(3)  Periodically  informing  all 
employees  of  the  contractor's 
commitmicnt  to  equal  employment 
opportunity  for  all  persons,  wilhout 
regard  to  religion  o.-  national  origin. 

(4)  Enlisting  the  assistance  and 
support  of  all  recrui'tnenl  sources 
(including  employment  agencies,  college 
placement  directors,  and  business 
associates)  for  the  contractor's 
commitm.ent  to  pro\ide  equal 
employment  opporlunily  without  rcgaid 
to  religion  or  national  origin. 

(5)  Reviewing  employment  records  to 
dt  termine  the  avail. ibility  of  promotahle 
and  transferable  members  of  various 
religious  and  ethnic  gmups. 

(6)  Establishment  cf  mt  ,ii-,int;ful 
contacts  with  re!"':,'ou5  nnd  ethnic 
organizations  and  leaders  for  such 
purposes  as  advice,  education,  technical 
.issislance.  and  referr.  1  of  potcniial 
employe 'S. 

(7)  Engaging  in  signiil.  ant  recruitment 
aclivi'iss  at  educationa'  institutions 
with  substantia!  onrollenls  of  students 
from  various  religious  and  ethnic  groups. 

(8)  Use  of  religious  and  ethnic  media 
for  insii!'.i'!on.:I  atid  employmeiU 
..d.vertising. 

§  60-50.3    Accommodations  to  reiigiotis 
observance  and  practice. 

A  contractor  must  accommodate  to 
the  religious  obser\anccs  and  practices 
of  an  employee  or  prosppcti\e  employ ee 
unless  the  contractor  demonstrates  that 
it  is  unable  to  reasonably  accom.modate 


to  an  employee's  or  prospective 
em,ployee's  religious  observance  or 
practice  without  undue  hardship  on  the 
conduct  of  the  contractor's  business.  As 
part  of  this  obligation,  a  contractor  must 
make  reasonable  accommodations  to 
the  religious  observances  and  practices 
of  an  employee  or  prospective  employee 
who  regularly  observes  Friday  evening 
and  Saturday,  or  some  other  day  of  the 
week,  as  the  Sabbath  and/or  who 
observes  certain  religious  holidays 
during  the  year  and  who  is 
conscientiously  opposed  to  performing 
work  or  engaging  in  similar  activity  on 
such  days,  when  such  accommodations 
can  be  made  without  undue  hardship  en 
the  conduct  of  the  contractors  business. 
In  determing  the  extent  of  the 
contractor's  obligations  under  this 
section,  at  least  the  following  factors 
shall  be  considered:  [a]  Business 
necessity,  (b)  finari'ial  costs  and 
expenses,  and  (c)  resulting  personnel 
problems. 

60-50.4     Enforcement. 

The  provisions  of  this  part  are  subject 
to  the  general  enforcement,  compliance 
review,  and  complaint  procedures  set 
forth  in  Part  60-1  of  this  chapter. 

§  80-50.5     Nondiscrimination. 

The  provisions  of  this  part  ar.=^  not 
intended  and  shall  not  he  used  to 
discriminate  against  any  qualified 
employee  or  applicant  for  employment 
because  of  race,  color,  relLgion.  s';x.  or 
national  origin. 

PART  60-60— CONTRACTOR  EVALUATION 
PROCEDURES  FOR  CONTRACTORS  FOR 
SUPPLIES  AND  SERVICES  [REMOVED] 

PART  60-250— AFFIRMATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
DISABLED  VETERANS  AND 
VETERANS  OF  THE  VIETNAIV^  ERA 

Subpart  ^—Preiiniinary  F/a'.tcrs,  Affi.'mative 
Action  Clause,  Compliance 

Sec. 

fiO-CoO.!     Purpo.se  aiid  iippiicaiion. 
tiO-2.'S0.2     Coverage  und  waivrrs. 
GO-250.3     .'\ffirmative  aciioii  clause. 
60-250.4     Applicbbility  of  the  affirni  sUxe 

action  progra.Ti  requircmeiit. 
G!>-250.5     Affirrnative  dctior.  policy  practices 

and  prccedun's. 
GO-ttSO.D     Detprniin.iti'.jn  of  dis.ibililv 

Subpart  B— Genstai  Enforcement  and 
Complaint  Procedures 

60-2.Sli..':0     S,.bcontr.Tcis. 
60-2-50  21     Djtics  of  agencies. 
60-250.22    Evaluations  by  the  OFCCP 
Assistant  Region,^l  Administrators. 
60-250.23     Complaint  procedures. 


Subpart  C— Ancillary  Matters 

Sec 

60-250.30     Responsibilities  of  the  Depu'y 

Assistant  Secretary  for  Vt'lerdns' 

Erriployment 
60-250.31     Recordkeeping. 
Appendix  A 
.Appendix  B 

Authority:  Sec.  503(a).  Pub.  L.  92-340.  86 
Stat.  1097  (38  U  B.C.  2012).  as  amended  by 
Sec,  402,  Pub.  L.  93-508.  88  Stat.  1593  (38 
i;.S.C.  2012). 

Subpart  A— Preliminary  Matters, 
Affirmative  Action  Clause,  Compliance 

§  60-250. 1     Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
part  is  to  assure  compliance  with 
section  402  of  the  Vietnam  Era  Veterans 
Readjustm.ent  Assistance  Act  of  1974, 
which  requires  Government  contractors 
to  take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era.  The  regulations  in  this  part 
apply  to  all  Government  contracts, 
including  Federal  deposit  or  share 
insurance,  for  the  furnishing  of  supplies 
or  services  or  for  the  use  of  personal 
property  (including  construction)  fcr 
Si 0,000  or  more. 
§  60-250.2    Coverage  and  waivers. 

(a)  Genera/.  (1)  TransactJoj:s  for  less 
than  SlO.OOO.  Contracts  and 
subcontracts  for  less  than  $10,000  are 
not  covered  by  the  Act.  No  agency  or 
contractor  shall  procure  supplies  or 
services  in  less  than  usual  quantities  to 
avoid  the  applicability  cf  the  affirmative 
action  clause. 

(2)  Contracts  for  indefinite  quantities. 
With  respect  to  indefinite  delivery-type 
contracts  (including,  but  not  limited  to, 
open  end  contracts,  requirement-type 
contiacts.  Federal  Supply  Schedule 
contracts,  "call-type  "  contracts,  and 
P'lrcliase  notice  acrcements),  the 
atfiir!:dtive  action  clause  shall  be 
included  unless  the  contracting  agency 
has  reason  to  believe  that  the  amount  to 
be  ordered  in  any  year  under  such 
contract  uiil  be  less  than  SiO.OOO.  The 
applicabdity  of  the  affiimadve  action 
clause  shall  be  determined  at  the  time  of 
award  fcr  the  first  year  and  annually 
ihereafier  for  succeeding  jiiars.  if  any. 
Notwitlistanding  the  above,  the 
af.^irniative  action  clause  shall  be 
applied  to  such  contract  whenever  (he 
amount  of  a  single  order  is  SiO.OOO  or 
more.  Once  the  affirmative  action  clause 
is  determined  to  be  applicable,  the 
contract  sliall  continue  to  be  subject  to 
such  clause  for  its  duration,  regardless 
cf  the  amounts  ordered,  or  reasonably 
expected  to  be  ordered  in  any  year. 

(3)  Warii  odside  of  the  United  Slates. 
The  requirements  of  the  affirmative 
action  clause  are  waived  with  respect  to 
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customary  and  traditional  employer-union 
hiring  arrangement  nor  openings  in  an 
educational  institution  which  are  restricted  to 
students  of  that  institution.  Under  the  most 
compelling  circumstances  an  employment 
opening  may  not  be  suitable  for  lisUno, 


will  take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the  Director 
of  the  Office  of  Federal  Contract  Compliance 
Programs  may  direct  to  enforce  such 
provisions  including  action  for 
noncomoliance. 


benefit  from  this  program.  Nothing  in 
this  section  shall  relieve  a  contractor 
from  liability  for  discrimination  under 
the  Act. 
§  60-250.5    Affirmative  action  policy. 
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contracts  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  who  were  not  recruited 
within  the  United  States. 

(4)  Contracts  with  State  or  local 
governments.  The  requirements  of  the 
affirmative  action  clause  in  any  contract 
with  a  State  or  local  government  (or  any 
agency,  instrumentality  or  subdivision 
thereof]  shall  not  be  applicable  to  any 
agency,  instrumentality  or  subdivision 
of  such  government  which  does  not 
participate  in  work  on  or  under  the 
contract. 

(5)  Facilities  not  connected  with 
contracts.  The  Director  may  waive  the 
requirements  of  the  affirmative  action 
clause  with  respect  to  any  of  a 
contractor's  facilities  which  he  or  she 
finds  to  be  in  all  respects  separate  and 
distinct  from  activities  of  the  contractor 
related  to  the  performance  of  the 
contract,  provided  that  he  or  she  also 
finds  that  such  a  waiver  will  not 
interfere  with  or  impede  the  effectuation 
of  the  Act.  Such  waivers  shall  be 
considered  only  upon  the  request  of  the 
contractor. 

(b)  Waivers.  (1)  Specific  contracts 
and  classes  of  contracts.  The  head  of  an 
agency,  with  the  concurrence  of  the 
Director,  may  waive  the  application  to 
any  contract  of  any  part  of  or  all  the 
affirmative  action  clause  when  he  or  she 
deems  that  special  circumstances  in  the 
national  interest  so  require.  The  agency 
head,  with  the  concurrence  of  the 
Director,  may  also  grant  such  waivers  to 
groups  or  categories  of  contracts  of  the 
same  type  where  it  is  (i)  in  the  national 
interest,  (ii)  found  impracticable  to  act 
upon  each  request  individually,  and  (iii) 
where  such  waiver  will  substantially 
contribute  to  convenience  in 
administration  of  the  Act. 

(2)  National  security.  Any 
requirement  set  forth  in  the  regulations 
in  this  Part  60-250  shall  not  apply  to  any 
contract  whenever  the  head  of  the 
contracting  agency  determines  that  such 
contract  is  essential  to  the  national 
security  and  that  its  award  without 
complying  with  such  requirements  is 
necessary  to  the  national  security.  Upon 
making  such  a  determination,  the  head 
of  the  agency  will  notify  the  Director  in 
writing  within  30  days. 

(c)  Withdrawal  of  waiver.  When  a 
waiver  has  been  granted  for  any  class  of 
contracts  under  this  section  other  than 
contracts  granted  waivers  under 
paragraph  (b)(2]  of  this  section,  the 
Director  may  withdraw  the  waiver  for  a 
specific  contract  or  group  of  contracts  to 
be  awarded,  when  in  his  or  her 
judgment  such  action  is  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  Act.  The  withdrawal  shall  not  apply 
to  contracts  awarded  prior  to  the 


withdrawal,  except  that  in  procurement 
entered  into  by  formal  advertising,  or 
the  various  forms  of  restricted  formal 
advertising,  such  withdrawal  shall  not 
apply  unless  the  withdrawal  is  made 
more  than  10  calendar  days  before  the 
date  set  for  the  opening  of  the  bids. 

§  60-250.3    Affirmative  action  clause. 

Each  agency  and  each  contractor  shall 
include  the  following  affirmative  action 
clause  in  each  of  its  covered 
Government  contracts  (and 
modifications,  renewals,  or  extensions 
thereof  if  not  included  in  the  original 
contract); 

Affirmative  Action  for  Disabled  Veterans 
and  Veterans  of  ttie  Vietnam  Era 

(a)  The  conctractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  he  or  she  is  a  disabled 
veteran  or  veteran  of  the  Vietnam  era  in 
regard  to  any  position  for  which  the 
employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era  without  discrimination  based 
upon  their  disability  or  veterans  status  in  all 
employment  practices  such  as  the  following:' 
Employment  upgrading,  demotion  or  transfer, 
recruitment,  advertising,  layoff  or 
termination,  rates  of  pay  or  other  forms  of 
compensation,  and  selection  for  training, 
including  apprenticeship. 

(b)  The  contractor  agrees  that  all  suitable 
employment  openings  of  the  contractor  which 
exist  at  the  time  of  the  execution  of  this 
contract  and  those  which  occur  during  the 
performance  of  this  contract,  including  those 
not  generated  by  this  contract  and  including 
those  occurring  at  an  establishment  of  the 
contractor  other  than  the  one  wherein  the 
contract  is  being  performed  but  excluding 
those  of  independently  operated  corporate 
affiliates,  shall  be  listed  at  an  appropriate 
local  office  of  the  State  employment  service 
system  wherein  the  opening  occurs.  The 
contractor  further  agrees  to  provide  such 
reports  to  such  local  office  regarding 
employment  openings  and  hires  as  may  be 
required. 

Slate  and  local  government  agencies 
holding  Federal  contracts  of  $10,000  or  more 
shall  also  list  all  the  suitable  openings  with 
the  appropriate  office  of  the  State 
employment  service,  but  are  not  required  to 
provide  those  reports  set  forth  in  paragraphs 
(d)  and  (e). 

(c)  Listing  of  employment  openings  with  the 
employment  service  system  pursuant  to  this 
clause  shall  be  made  at  least  concurrently 
with  the  use  of  any  other  recruitment  source 
or  effort  and  shall  involve  the  normal 
obligations  which  attach  to  the  placing  of  a 
bona  fide  job  order,  including  the  acceptance 
of  referrals  of  veterans  and  nonveterans.  This 
listing  of  employment  openings  does  not 
require  the  hiring  of  any  particular  job 
applicant  or  from  any  particular  group  of  job 
applicants,  and  nothing  herein  is  intended  to 
relieve  the  contractor  from  any  requirements 


in  Executive  Orders  or  regulations  regarding 
nondiscrimination  in  employment. 

(d)  The  reports  required  by  paragraph  (b) 
of  this  clause  shall  include,  but  not  be  hmited 
to,  periodic  reports  which  shall  be  filed  at 
least  quarterly  with  the  appropriate  local 
office  or,  where  the  contractor  has  more  than 
one  hiring  location  in  a  State,  with  the  central 
office  of  that  State,  employment  service.  Such 
reports  shall  indicate  for  each  hiring  location 
(1)  the  number  of  individuals  hired  during  the 
reporting  period,  (2)  the  number  of 
nondisabled  veterans  of  the  Vietnam  era 
hired,  (3)  the  number  of  disabled  veterans  of 
the  Vietnam  era  hired,  and  (4)  the  total 
number  of  disabled  veterans  hired.  The 
reports  should  include  covered  veterans  hired 
for  on-the-job  training  under  38  U.S.C.  1787. 
The  contractor  shall  submit  a  report  within  30 
days  after  the  end  of  each  reporting  period 
wherein  any  performance  is  made  on  this 
contract  identifying  data  for  each  hiring 
location.  The  contractor  shall  maintain  at 
each  hiring  location  copies  of  the  reports 
submitted  until  the  expiration  of  one  year 
after  final  payment  under  the  contract,  during 
which  time  theSfe  reports  and  related 
documentation  shall  be  made  available,  upon 
request,  for  examination  by  any  authorized 
representatives  of  the  contracting  officer  or  of 
the  Secretary  of  Labor.  Documentation  would 
include  personnel  records  respecting  job 
openings,  recruitment  and  placement. 

(e)  Whenever  the  contractor  becomes 
contractually  bound  to  the  listing  provisions 
of  this  clause,  it  shall  advise  the  employment 
service  system  in  each  State  where  it  has 
establishments  of  the  name  and  location  of 
each  hiring  location  in  the  State.  As  long  as 
the  contractor  is  contractually  bound  to  these 
provisions  and  has  so  advised  the  State 
system,  there  is  no  need  to  advise  the  State 
system  of  subsequent  contracts.  The 
contractor  may  advise  the  Stale  system  when 
it  is  no  longer  bound  by  this  contract  clause. 

(f)  This  clause  does  not  apply  to  the  listing 
of  employment  openings  which  occur  and  are 
filled  outside  of  the  50  States,  the  District  of 
Columbia.  Puerto  Rico.  Guam,  and  the  Virgin 
Islands. 

(g)  The  provisions  of  paragraphs  (b).  (c). 
(d).  and  (e)  of  this  clause  do  not  apply  to 
openings  which  the  contractor  proposes  to  fill 
from  within  its  own  organization  or  to  fill 
pursuant  to  a  customary  and  traditional 
employer-union  hiring  arrangement.  This 
exclusion  does  not  apply  to  a  particular 
opening  once  the  contractor  decides  to 
consider  applicants  outside  of  its  own 
organization  or  employer-union  arrangement 
for  that  opening. 

(h)  As  used  in  this  clause:  (1)  "All  suitable 
employment  openings"  includes,  but  is  not 
limited  to,  openings  which  occur  in  the 
following  job  categories:  Production  and  non- 
production;  plant  and  office;  laborers  and 
mechanics;  supervisory  and  nonsupervisory; 
technical;  and  executive,  administrative,  and 
professional  openings  as  are  compensated  on 
a  salary  basis  of  less  than  $25,000  per  year. 
This  term  includes  full-time  employment, 
temporary  employment  of  more  than  3  days' 
duration,  and  part-time  employment.  It  does 
not  include  openings  which  the  contractor 
proposes  to  fill  from  within  its  own 
organization  or  to  fill  pursuant  to  a 


86262 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations 


(2)  Wherever  a  contractor  applies 
physical  or  mental  job  qualification 
requirements  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 


for  employment  and  advancement  of 
qualified  disabled  veter;ins  and  veterans 
of  the  Vietrinm  era.  Baspci  upon  the 
findings  of  such  reviews,  contractors 
shall  undertake  appropriate  outreach 
^nH  nnqiti\.r  rpnruitment  activities,  such 


each  establishment  where  hiring  takes 
place  for  the  recruitment  of  covered 
veterans;  and 

(vi)  Local  veterans'  groups  and 
veterans'  service  centers  in  the  area  of 
each  establishment  where  employment 
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customary  and  traditional  employer-union 
hiring  arrangement  nor  openings  in  an 
educational  institution  which  are  restricted  to 
students  of  that  institution.  Under  the  most 
compelling  circumstances  an  employment 
opening  may  not  be  suitable  for  lisiing, 
including  such  situations  where  the  needs  of 
the  Government  cannot  reasonably  be 
otherwise  supplied,  where  listing  would  be 
contrary  to  national  security,  or  wheie  the 
requirement  of  listing  would  otherwise  not  be 
for  the  best  interest  of  the  Government. 

(2)  "Appropriate  office  of  the  Stale 
employment  service  system"  means  the  local 
office  of  the  Federal-State  national  system  of 
public  employment  offices  with  assigned 
responsibility  for  serving  the  area  where  the 
employment  opening  is  to  be  filled,  including 
the  District  of  Columbia,  Guam.  Pue;to  Rico, 
and  the  Virgin  Islands. 

(3)  "Openings  which  the  contractor 
proposes  to  fill  from  within  its  own 
organizatiori"  means  employment  openings 
for  which  no  ronsider.ition  will  be  given  to 
persons  o  Side  of  the  contractor's 
Oi'ganizatJo.T  (including  any  affili,iles, 
subsidiaiies,  and  the  parent  companies)  and 
includes  any  openings  which  the  contractor 
proposes  to  fill  from  regularly  established 
"recall"  lists. 

(4)  "Openings  which  (he  contractor 
proposes  to  fill  pursu.-jnt  to  a  cuslnnuiry  and 
traditional  cmployer-unicn  hiring 
arrangem.ent"  means  emp'oyinejit  openings 
which  the  contractor  proposes  lo  fill  f;om 
union  halls,  which  is  part  of  the  customary 
and  tradional  hiring  relationship  w':iich  exists 
between  Ihe  contractor  und  reprrsenl^iiives 
of  its  employees. 

(i)  The  contractor  agrees  to  cc;i,ply  v.ilh 
the  rules,  reguhtions.  and  relev.int  ord''rs  of 
the  Secretary  of  Labor  issued  pursii.=ir.'  to  the 
Act. 

(j)  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  i.f  this 
clai:se,  actions  tor  n<jnconipliijnce  may  be 
taken  in  accordance  with  the  rules, 
regulations,  and  relevant  oi  Jeis  of  the 
Secretary  of  Labor  is.sueJ  pu:'su.!nl  to  the 
Act. 

(k)  The  contractor  agrees  to  post  in 
conspicuous  places.  a\'a:!ah!e  to  emplojees 
and  applicants  for  employment.  n(;'Jces  in  a 
form  to  be  prescribed  by  the  Director, 
provided  by  or  through  the  contracting 
officer.  Such  notice  shall  slate  the 
contractor's  obligation  under  the  law  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  dis-juled  veterans  and 
veterans  of  the  Vietn.;T.  era  foi  employment, 
and  the  rights  of  applicants  and  employees. 

(1)  The  contractor  will  notify  e.n  h  labor 
union  or  representative  ot  workers  wiih 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  understa.nding. 
that  the  contractor  is  hound  by  the  term.s  of 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act,  and  is  committed  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

(m)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  of  $10,000  or  more  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  issued  pursuant  to  the  Act,  so 
that  such  provisions  will  be  binding  upon 
each  subcontractor  or  vendor.  The  contractor 


will  take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  ihe  Director 
of  the  Office  of  Federal  Contract  Compliance 
Programs  may  direct  to  enforce  such 
provisions  including  action  for 
noncompliance. 

§  60-250.4    Applicability  of  the  affirmative 
action  program  requirement.      > 

(a)  Within  120  days  of  the 
commencement  of  a  contract,  every 
Government  contractor  which  has  50  or 
more  employees  and  (1)  has  a  contract 
of  $50,000  or  more  or  (2)  has  contracts 
(at  least  one  of  which  is  at  least  SlO.OOO) 
which  total  $50,000  or  more  in  any  12- 
month  period  shall  prepare  and 
maintain  an  affirmative  action  program 
at  each  establishment  which  shall  set 
forth  the  contractor's  policies,  practices 
and  procedures  in  accordance  with 

§  60-250.5  of  this  part.  This  program 
may  be  integrated  into  or  kiipt  separate 
from  other  atfirmative  action  programs 
of  the  contractor  which  OFCCP  requires 
it  to  maintain  pursuant  to  this  cliapter. 

(b)  The  affirmative  action  program 
shall  he  reviewed  and  updated  annually. 
If  there  are  any  significant  clianges  in 
procedures,  r-ghts  or  benefits  as  a  result 
of  the  annual  updating,  those  changes 
shall  be  commuriicdtcd  to  employees 
and  applicants  for  employment. 

(c)  The  contr-HCtor  .stiall  submit  Ihe 
affirmative  action  program  withir.  15 
days  of  receipt  of  a  request  from 
OFCCP.  The  dfntr-.utur  sh;;!l  also 
submit  the  affirmative  action  program 
upon  OFCCP's  request  when  a 
complaint  is  being  in\  t\sti'4ated  or  a 
preaward  compliance  review  is  being 
conducted. 

(d)  The  full  affinn.itive  action  progi  am 
shail  be  available  to  any  enii'loyee  or 
applicant  for  employment  for  inspection 
upon  request.  The  location  and  hours 
during  whicii  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

(e)  The  contractor  shall  invitv;  eill 
disabled  veterans  and  veterans  of  the 
Vietnam  era  who  wish  to  benefit  tinder 
the  affirmative  action  program  to 
identify  themselves  to  ihe  conlravtor 
The  invilafion  shall  s'.jte  that  the 
information  is  voluntarily  provided,  that 
ii  will  be  kept  confidential,  that  refusal 
to  provide  it  will  not  sutijoct  the 
applicant  or  employee  lo  any  advcse 
treatment  and  that  it  will  be  used  only  in 
accordance  with  the  Act,  and 
regulations  in  this  part.  If  an  applicant 
or  employee  so  identifies  himself  or 
herself,  the  contractor  should  also  seek 
the  advice  of  the  applicant  or  employee 
regarding  proper  placement  and 
appropriate  accommodation  (an 
acceptable  form  for  such  an  invitation  is 
set  forth  in  appendix  A  attached). 
Nothing  in  this  section  shall  preclude  an 
employee  from  informing  a  contractor  at 
a  future  time  of  his  or  her  desire  to 


benefit  from  this  program.  Nothing  in 
this  section  shall  relieve  a  contractor 
from  liability  for  discrimination  under 
the  Act. 

§  60-250.5    Affirmative  action  policy, 
practices  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
the  Vietnam  Era  Veterans  Readjustment 
Assistance  Act  of  1974,  contractors  tire 
required  to  fake  affirmative  action  to 
employ  and  advance  in  employnient 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  at  all  levels  of 
employment,  including  the  executive 
level.  Sach  action  shall  apply  to  all 
employment  practices,  including,  but  not 
limited  to.  the  following:  hiring, 
upgrading,  demotion  or  transfer, 
recruitment,  or  recruitment  advertising, 
layoff  or  termination,  rates  of  pay  or 
other  form.s  of  compensation,  and 
selection  for  training,  including 
apprenticeship  and  on-the-job  tiainin.y 
programs  under  38  U.S.C.  1787. 

(b)  Proper  consideration  of 
quaHfications.  Contractors  shall  re\  iew 
their  personnel  processes  lo  determine 
whether  their  present  procedures  assi.re 
careful,  thorough  and  systematic 
consideration  of  the  job  qualifications  of 
known  disabled  veteran  apphr^nts  and 
Vietnam  era  veteran  applicants  for  job 
vacancies  filled  either  by  hiring  or 
promotion,  and  for  all  training 
opportunities  offered  or  available.  In 
determining  the  qualifications  of  a 
covered  veteran,  the  contractor  shall 
considi;r  only  that  portion  of  the  military 
record,  including  discharge  papers, 
relevant  to  the  specific  job  qualifications 
for  which  the  veteran  is  being 
considered.  To  the  extent  thai  it  is 
necessary  to  modify  their  personnel 
procedures,  contractors  shall  include  the 
development  of  new  procedures  for  this 
purpose  in  their  affirmative  action 
program  required  under  this  part.  These 
procediu-es  nvjst  be  designed  so  as  to 
facilitate  a  review  of  the  implementation 
of  this  requirement  by  the  contractor  or 
the  Government.  (The  appendix 
attachpd  is  an  example  of  an 
appropriate  set  of  procedures.  The 
procedures  in  appendix  B  are  not 
required  and  contractors  may  develop 
other  procedures  which  are  appropri,ite 
to  their  circumstances.) 

(c)  Physical  and  mental 
qualifications.  (1)  The  contractor  shail 
provide  in  its  affirmative  action 
program,  and  shall  adhere  to,  a  schedule 
for  the  review  of  all  physical  or  mental 
job  qualification  requirements  to  ensure 
that,  to  the  extent  qualification 
requirements  tend  to  screen  out 
qualified  disabled  veterans  they  are  job 
related  and  are  consistent  with  business 
necessity  and  the  safe  performance  of 
the  job. 
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(6)  Meet  with  union  officials  to  inform 
them  of  the  contractor's  policy,  and 
lequest  their  cooperation. 

(7)  Include  nondiscri.Tiination  clauses 
in  all  union  agreements,  and  review  all 
contractual  provisions  to  ensure  they 


(v)  Ensure  that  each  location  is  in 
compliance  with  the  Act  and  the 
regulations  in  this  Part  60-2.S0. 

(4)  Serve  as  liaison  between  the 
contractor  and  enforcement  agencies. 

(5)  Serve  as  liaison  between  the 


faciii'ies  which  specialize  in  training  or 
educating  disabled  veterans. 

(9)  The  contractor  should  use  all 
available  resouices  'o  continue  or 
esldhiish  fedfrally  assisted 
apprenticeship  and  on-the-job  training 


■^Ti  1  ^  c  f    -I'TO'? 
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(2)  Whenever  a  contractor  applies 
physical  or  mental  job  qualification 
requirements  in  the  selection  of 
jipplicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion,  or 
training,  to  the  extent  that  qualification 
requirements  tend  to  screen  out 
qualified  disabled  veterans,  the 
requirements  shall  be  related  to  the 
specific  job  or  jobs  for  which  the 
individual  is  being  considered  and  shall 
be  consistent  with  business  necessity 
and  the  safe  performance  of  the  job.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  Nothing  is  this  section  shall 
prohibit  a  contractor  from  conducting  a 
comprehensive  medical  examination 
prior  to  employment  provided  that  the 
results  of  such  an  examination  shall  be 
used  only  in  accordance  with  the 
requirements  of  this  section.  Whenever 
a  contractor  inquires  into  an  applicant's 
or  employee's  physical  or  mental 
condition  or  conducts  a  medical 
examination  prior  to  employment  or 
change  in  employment  status 
information  obtained  in  response  to 
such  inquiries  or  examination  shall  be 
kept  confidential  except  that: 

(i)  Supervisors  and  managers  may  be 
informed  regarding  restrictions  on  the 
work  or  duties  of  disabled  veterans  and 
regarding  accommodations;  and 

(ii)  first  aid  and  safety  personnel  may 
be  informed,  where  and  to  the  extent 
appropriate,  if  the  condition  might 
require  emergency  treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
informed. 

(d)  Accommodation  to  physical  and 
mental  limitations  of  employees.  A 
contractor  must  make  a  reasonable 
accommodation  to  the  physical  and 
mental  limitations  of  a  disabled  veteran 
unless  the  contractor  can  demonstrate 
tliat  such  an  accommodation  would 
impose  an  undue  hardship  on  the 
conduct  of  the  contractor's  business.  In 
determining  the  extent  of  a  contractor's 
jiccommodation  obligations,  the 
following  factors  among  others  may  be 
considered:  (1]  Business  necessity  and 
(2)  financial  costs  and  expenses. 

(e)  Compensation,  In  offering 
employment  or  promotions  to  disabled 
veterans,  and  veterans  of  the  Vietnam 
era,  the  contra.':tor  may  not  reduce  the 
amount  of  compensation  offered 
because  of  any  disability  income, 
pension  or  other  benefit  the  applicant  or 
employee  receives  from  another  source. 

(f)  Outreach,  positive  recruitment,  end 
external  dissemination  of  policy. 
Contractors  shall  review  their 
employment  practices  to  determine 
whether  their  personnel  programs 
provide  the  required  affirmative  action 


for  employment  and  advancement  of 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era.  Basnd  upon  the 
findings  of  such  reviews,  contractors 
shall  undertake  appropriate  outreach 
and  positive  recruitment  activities,  such 
as  those  liitod  below,  li  i.s  nut 
contemplcited  that  contractors  will 
necessarily  undertake  all  the  listed 
activities  or  that  their  activities  will  be 
limited  to  those  listed.  The  scope  of  a 
contractor's  efforts  shall  depend  upon 
all  the  circumstances,  including  the 
contracto.-'s  size  and  resources  and  the 
extent  to  which  existing  employment 
practices  are  adequate. 

(1)  The  contractor  should  develop 
internal  communication  of  its  obligation 
to  engage  in  affirmative  action  efforts  to 
employ  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era  in  such  a 
manner  as  to  foster  understanding, 
acceptunc'}  a:-.d  support  among  the 
contractor  s  executive,  managment, 
supervisory  and  all  other  employees  and 
to  encourage  such  persons  to  take  the 
necessary  action  to  aid  the  contractor  in 
meeting  this  obligation. 

(2)  The  contractor  should  develop 
reasonable  internal  procedures  to 
ensure  that  its  obligation  to  engage  in 
affirmative  action  to  employ  and 
promote  qualified  disabled  veterans  and 
veterans  of  the  Vietnam  era  is  being 
fully  implemented. 

(3)  The  contractor  should  periodically 
inform  all  employees  and  prospective 
employees  of  its  commitment  to  engage 
in  affirmative  action  to  increase 
employment  opportunities  for  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era. 

(4)  The  contractor  should  enlist  the 
assistance  and  support  of  all  recruiting 
sources  including  as  follows: 

(i)  The  local  Veterans  Employment 
Representative  or  his  o."  her  designee  in 
the  State  Employment  Service  Office 
nearest  each  establishmi  at  where  hiring 
lakes  place  to  recruit  job  ready  veterans 
and  to  develop  on-the-job  training 
opportunities  for  coverud  veterans 
v.herever  [feasible; 

(ii)  The  Veterans  Administration 
Regional  Oifice  nearest  each 
establishment  to  develop  on-the-job 
training  opportunities  f  ir  covered 
vetera;is.  and  to  recrui'.  i')h  ready 
veterans: 

(iii)  The  office  of  the  National 
Alliance  of  Business.men  nearest  each 
establishment  where  hii  ing  takes  place 
in  order  to  cooperate  in  the  Jobs  for 
Veterans'  Program; 

(iv)  The  veterans'  counselors  and 
coordinators  ("Vet-Reps  "  and  "VCIPS") 
on  college  campuses  for  the  recruitment 
of  covered  veterans; 

(v)  The  service  officers  of  the  national 
veterans  groups  active  in  the  area  of 


each  establishment  where  hiring  takes 
place  for  the  recruitment  of  covered 
veterans;  and 

(vi)  Local  veterans'  groups  and 
veterans'  service  centers  in  the  area  of 
each  establishment  where  employment 
services  are  performed  near  major  cities, 
for  the  recruitment  of  covered  veterans. 

(5)  The  contractor  should  establish 
meaningful  contacts  with  appropriate 
veterans'  service  organizations  which 
service  disabled  veterans  or  veterans  of 
the  Vietnam  era.  for  such  purposes  as 
advice,  technical  assistance  and  referral 
of  potential  employees.  Technical 
assistance  from  the  resources  listed  in 
this  paragraph  may  consist  of  advice  on 
proper  placement,  recruitment,  training 
and  accommodations  contractors  may 
undertake,  but  no  such  resource 
providing  technical  assistance  shall 
have  the  authority  to  approve  or 
disapprove  the  acceptability  of 
affirmative  action  programs. 

(6)  The  contractor  should  review 
employment  records  to  determine  the 
availability  of  promotable  and 
transferrable  qualified  known  disabled 
veterans  and  veterans  of  the  Vietnam 
era  presently  employed,  and  to 
determine  whether  their  present  and 
potential  skills  are  being  fully  utilized  or 
developed. 

(7)  The  contractor  should  send  written 
notification  of  company  policy  to  all 
subcontractors,  vendors  and  suppliers, 
requesting  appropriate  action  on  their 
part. 

(8)  The  contractor  should  consider  all 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  not  currently  in  the 
workforce  having  requisite  skills  who 
can  be  recruited  through  affirmative 
action  measures. 

(g)  Internal  dissemination  of  policy  A 
strong  outreach  program  will  l.rf 
ineffective  without  adequate  internal 
support  from  supervisory  and 
management  personnel  and  other 
employees.  In  order  to  assure  greater 
employee  cooperation  and  participation 
in  the  contractor's  efforts,  the  contractor 
should  adopt,  implement  and 
disseminate  this  policy  internally  as 

follows; 

(1)  Include  it  in  the  contractor's  policy 

manual. 

(2)  Publicize  it  in  the  company 
newspaper,  magazine,  annual  report  and 

other  media. 

(3)  Conduct  special  meetings  with 
executive,  management,  and  supervisory 
personnel  to  explain  the  intent  of  the 
policy  and  individual  responsibility  for 
effective  implementation,  making  clear 
the  chief  executive  officer'.,  attitude. 

(4)  Schedule  special  meetings  with  all 
employees  to  discuss  policy  and  explain^ 
individual  employee  responsibilities. 

(5)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
management  training  programs. 
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Complaints  also  may  be  filed  with  the 
Veterans  Employment  Service  of  the 
Dt'p.irtment  of  Labor.  Complaints  filed 
with  the  Veterans  E.mployment  Service 
shall  be  referred  to  OFCCP  promptly  for 


(g)  Rf\suli!tic:i  of  matters.  (1)  If  the 
complaint  investigation  shows  no 
violation  of  the  Act  or  regulations,  or  if 
the  matter  is  not  recorr.mended  to  the 
Office  of  the  Suiicitor  for  legal 


employment  openings  listed  by 
contractors  pursuant  to  this  part, 
(d)  The  local  state  ersiplcyment 
service  staff  shall  make  appropriate  job 
development  contacts  with  identified 
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(6)  Meet  with  union  officials  to  inform 
them  of  the  contractor's  policy,  and 
request  their  cooperation. 

(7)  Include  nondiscrimination  clauses 
in  all  union  agreements,  and  review  all 
contractual  provisions  to  ensure  they 
.?re  nondiscriminatory. 

(8)  Include  articles  on 
accomplishmients  of  disabled  \fterans 
and  veterans  of  the  the  Vietnam  era  in 
company  publications. 

(9j  Post  the  policy  on  company 
bulletin  boards,  including  a  statement 
that  employees  and  applicants  are 
protected  from  coercion,  intimidation, 
interference  or  discrimination  for  filing  a 
complaint  or  assisting  in  an 
investigation  under  the  Act. 

(h)  Responsibility  for  impleiaeritation. 
An  executive  of  the  contractor  should  be 
designated  as  director  or  manager  of 
com.pany  affirmative  action  activities 
under  these  regulations.  His  or  her 
idf'nlity  should  appear  on  all  int'ernal 
and  external  communications  rei^.-irding 
the  company's  affirmative  action 
programs.  This  executive  should  be 
j?iven  necessary  top  management 
support  and  staff  to  manage  the 
implementation  of  this  program, 
including  the  following  activitius; 

(1)  Develop  policy  statements, 
affirmative  action  programs,  and 
internal  and  external  communication 
techniques.  The  latter  tech.'rques  should 
ij'.rlude  regular  discussio.-is  with  local 
ircinagers,  supervisors  and  employ;es  to 
he  certain  the  contractor's  polcies  are 
being  followed.  In  addition,  supervisors 
should  be  advised  that: 

(i)  Their  work  performance  is  being 
evaluated  on  the  basis  of  their 
.-.(firmative  action  effor's  and  results,  as 
well  as  other  criteria. 

(ii)  The  contractor  is  obligated  to 
rrrivent  harassment  of  employees 
placed  through  affirmative  action 
efforts,  as  set  forth  in  41  CFR  'jO-1.28. 

|2]  Identify  problem  areas  in 
conjunction  with  line  man  igemcnt  and 
known  disabled  veterans,  in  the 
rnplementation  of  the  affirmative  action 
i  ;ograms.  and  develop  solutions.  This  is 
paiticularly  important  for  the 
i-commodations  requirements. 

{?:]  Design  and  implomf  nt  audit  and 
reporting  systems  that  will: 

(i)  Measure  effectiveness  of  the 
rrmtractor's  programs. 

(ii)  Indicate  need  \vv  renu'dial  action. 

(ill)  Determine  the  degree  to  v\!i!ch  the 
contractor's  objectives  have  hprn 
attained. 

|iv)  Determine  vvhetbe;  known 
disabled  veterans  and  veterans  of  the 
Vietnam  era  have  had  the  opportunity  to 
participate  in  all  company  sponsored 
educational,  training,  recreational  and 
social  activities. 


(v)  Ensure  that  each  location  is  in 
compliance  with  the  Act  and  the 
regulations  in  this  Part  60-2.S0. 

(4)  Serve  as  liaison  between  the' 
contractor  and  enforcement  agencies. 

(5)  Serve  as  liaison  between  the 
contractor  and  organizations  of  and  for 
disabled  veterans  .Tnd  veterans  of  the 
Vietnam  era,  and  arrange  for  the  active 
involvement  by  company 
representatives  in  the  community 
service  programs  of  local  organizations 
of  and  for  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

(6)  Keep  management  informed  of  the 
latest  developments  in  the  entire 
affirmative  action  area. 

(7)  Arrange  for  career  coun:--li:Tg  for 
known  disabled  veterans  and  vcierans 
of  the  Vietnam  era. 

(i)  Development  and  execution  of 
uffi-mat/ve  action  programs.  (1)  Job 
qualification  requirements  reviewed 
pursuant  to  paragraph  (c)  of  this  section 
should  be  made  available  to  all 
members  of  management  involved  in  the 
recruitment,  screening,  selection,  and 
promotion  process. 

(2)  The  contractor  should  evaluate  the 
total  selection  process  including  training 
and  promotion  to  ensure  freedom  from 
stereotyping  disabled  veterans  and 
veterans  of  the  Vietnam  era  in  a  manner 
which  limits  their  access  to  all  jobs  for 
which  they  are  qiialified.  ^ 

(3)  All  personnel  involved  in  the 
recruitment,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  should  be  carefully  selected 
and  trained  to  ensure  that  the 
commitments  in  its  affirmative  action 
program  are  implemented. 

(4)  Forma!  briefing  sessions  should  be 
held,  preferably  on  company  prem.iees. 
with  representatives  from  recruiting 
sources.  Plant  tours,  clear  and  concise 
explanations  of  current  and  future  job 
openings,  position  descriptions,  worker 
specifications,  explanations  of  the 
com.pany's  selection  process,  and 
recruiting  literature  should  he  an 
integral  part  of  the  briefings.  Foimal 
arrangements  should  be  made  (or 
referral  of  applicants,  follow  up  with 
sources,  and  feedback  on  disposition  of 
applicants. 

(5)  .\  special  effort  should  be  m.ade  to 
include  qualified  disabled  veterans  or 
veterans  of  the  Vietnam  era  on  the 
personnel  relations  staff. 

(6)  Active  participation  in  ve'crans 
■job  fairs"  is  desirable. 

(7)  Recruiting  efforts  at  all  educational 
institutions  should  incorporate  special 
efforts  to  rearb  disabled  veterans  and 
veterans  of  the  Vietnam  era. 

(8)  An  effort  should  be  m.ade  to 
participate  in  workstudy  programs  with 
Veterans'  Administration  rehaljilitation 


facilities  which  specialize  in  training  or 
educating  disabled  veterans. 

(9)  The  rontractcr  sho:ild  use  all 
available  res'-uices  'o  continue  or 
establish  federally  assisted 
apprenticeship  and  on-the-job  training 
prog.rams  under  38  U.S.C.  1787. 

§  60-260  6     Determination  of  disability. 

An\'  disabled  vetp;:,n  filing  a 
complaint  under  'his  part  shall  submit 
documentation  trom  the  Veterans 
Administration  or  military  service  from 
which  the  person  was  discharged  or 
released  which  indicates  the  disability. 
Such  documentation  shall  be  updated 
within  one  year  prior  to  filing  the 
complaint  if  there  has  been  a  major 
change  in  the  vete-an's  condition  or  if 
the  Veterans  Administration  is 
reviewing  the  veleriii's  case. 

Subpart  B — General  Enforcement  and 
Complaint  Procedure 

§  60-250.20    Subcontracts. 

Each  nonexempt  contractor  shall 
include  the  affirmauve  action  clause 
prescribed  in  §  60-250.3  in  each  of  its 
nonexempt  subcontracts.  The  clause 
maybe  incorporated  by  reference  in 
accordance  with  41  CFR  60-1.46. 

§  60-250.21     Duties  of  agencies. 

Each  agency  shall  cooperate  with  the 
Diiectcr  in  the  performance  of  his  or  her 
responsibilities  u:ider  the  Act.  Such 
cooperation  shall  include  the 
responsibility  to  ensure  that  contractors 
are  fully  cognizant  of  their  obligations 
under  the  Act  and  this  part,  to  provide 
the  Director  with  any  information  which 
com.es  to  its  attention  that  the  contractor 
is  not  in  compliance  with  the  Act  or  this 
part,  and  to  take  such  actions  for 
noncompliance  as  set  forth  in  this 
chapter  as  may  be  orderecf  by  the 
Director. 

§  60-250.22    Evaluations  by  the  OFCCP 
Assistant  Regional  Administrators. 

The  Assistant  Regional 
Adm.inistrators,  OFCCP.  shall  be 
primarily  responsible  for  undertaking 
compliance  reviews  and  investigatiops 
of  complaints  against  contractor.^  as 
may  be  necesstiry  to  assure  that  the 
purposes  of  the  Acts  are  being  carried 
out  effectively . 

§  60-2S0.23    Complaint  procedcres. 

(a)  Fi:irg,cor:ipIaints.  CompLiinls 
shall  be  filed  within  130  day  s  of  the 
alleged  violation  unless  the  time  for 
filing  is  extended  for  good  cause  shown. 

[bj  Where  to  ^'.e.  Complaints  m,ay  be 
filed  with  the  OFCCP,  U.S.  Department 
of  Labor.  200  Consiitution  Avenue, 
N.W.,  Washington,  D  C.  20210,  or  vviih 
any  OFCCP  regional  or  area  office. 
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Appendix  B 

The  following  is  a  set  of  proredurps  which 
contractors  may  use  to  meet  the  requirements 
of  §  60-250.5(b). 

(1)  The  application  or  personnel  form  of 


Subpart  A— Preliminary  Matters, 
Affirmative  Action  Clause,  Compliance 

§60-741.1     Purpose  and  application. 

The  purpose  of  the  regulations  in  this 


Dti.)    Cn_7  11     io    in    .jcc., 


r  Q    r.  n  m  T-»  I  i  o  n  r.  iD 


i*rj  In 


(4)  Contracts  with  state  or  local 
governments.  The  requirements  of  the 
affirmative  action  clause  in  any  contract 
with  a  state  or  local  government  (or  any 
agency,  instrumentality  or  subdivision 


86264       Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations 


Compldir.ts  also  may  be  filed  with  the 
Veterans  Employment  Service  of  the 
Dep.irtment  of  Labor.  Complaints  filed 
with  the  Veterans  E.mployment  Service 
shall  be  referred  to  OFCCP  promptly  for 
investigation. 

(i:)  Contents  of  complaints. 
Complaints  must  be  signed  by  the 
complainant  or  an  authorized 
representative  and  must  contain  the 
following  information.  (1)  name  and 
-iddress  (including  telephone  number)  of 
th.e  complainant;  (2)  name  and  address 
of  the  contractor  who  committed  the 
alleged  violation;  (3)  a  description  of  the 
-ict  or  acts  considered  to  be  a  violation; 
(4)  a  statement  that  the  alleged 
discriminatee  is  a  disabled  or  Vietnam 
era  veteran;  and  (5)  any  other  pertinent 
mfoimation  available  which  will  assist 
in  the  investigation  and  resolution  of  the 
complaint,  including  the  name  of  any 
known  Federal  agency  with  which  the 
employer  has  contracted.  Complaints 
alleging  class-type  violations  which  do 
not  identify  the  alleged  discriminatee  or 
discriminatees  will  be  accepted 
provided  the  other  requirements  of  this 
parc'graph  are  met.  Signed  third  party 
complaints  which  do  not  identify  the 
alleged  discrimin.  tee  will  be  accepted, 
whether  or  not  the  third  party  signing 
the  complaint  is  an  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(d)  incomplete  information.  If  a 
complaint  contains  incomplete 
information,  OFCCP  shall  seek  the 
needed  mformation  from  the  person  who 
filed  the  complaint.  If  the  information  is 
not  furnished  within  60  days  of  the  date 
of  the  request,  the  case  may  be  closed. 

(e)  investigations.  The  OFCCP  shall 
institute  a  prompt  investigation  of  each 
complaint,  and  shall  be  responsible  for 
dev  eloping  a  complete  case  record. 

(f)  Referral  to  contractor.  When  a 
complaint  concerns  an  employee  of  a 
contractor  and  the  contractor  has  an 
applicable  internal  review  procedure. 
the  complaint  may  be  referred  to  the 
contractor  for  processing  under  that 
procedure  if  the  employee  gives  his/her 
consent.  The  contractor  shall  be 
informed  of  the  elements  of  the 
complaint  either  by  being  furnished  a 
ro[}\  or  a  sanitized  veisit^n.  The 
complain!  and  all  jclions  taken 
thereunder  shall  be  kept  confidential  li\ 
the  contractor.  If  the  contractor  is  ;i!ile 
to  tesoKe  the  complaint  to  the 
satisfaction  of  the  employee  prioi  to  the 
OFCCP  investigation,  the  contractor 
shall  notify  OFCCP  of  the  results  in 
writing  v%ithin  60  days  of  the  referral. ' 
The  case  will  be  closed  upon 
verification  with  the  employee. 


(g)  Rcisuluticn  ofmatte.-s,  [1)  If  the 
complaint  mvestigation  shows  no 
violation  of  the  Act  or  regulations,  or  if 
the  matter  is  not  recommended  to  the 
Office  of  the  Solicitor  for  legal 
enforcement  proceedings,  the  matter 
shall  be  closed  a.ad  the  complainant 
shall  be  so  notified. 

(2J  If  an  investigation  indicates  that 
the  contractor  has  not  complied  with  the 
rfHjuirements  of  the  Act,  efforts  shall  be 
made  to  secure  com.pliance  through 
conciliation  and  persuas'ion  within  a 
reasonable  time.  Before  the  contractor 
can  be  found  to  be  in  compliance,  it 
must  make  a  specific  commitment  in 
accordance  with  the  procedure  in  41 
CFR  60-1.26. 

(3j  If  a  complaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  Act  and  the  matter  has  not  been 
resoK  ed  by  inform.a!  m.eans,  OFCCP 
may  refer  the  matter  in  accordance  with 
theprocedure  in  41  CFR  60-1. 29(a)  for 
consideration  of  any  action  authorized 
under  41  CFR  60-1.29.  \heT  a  matter 
arising  under  the  Act  is  referred  to  the 
Office  of  the  Sol.citor,  the  provisions  of 
41  CFR  (JO-1.29  through  60-1.31  shall  be 
applic.able  to  the  matter  in  -^he  same  way 
those  provisions  apply  to  a  matter 
arising  u.nder  Executive  Order  11246. 

Subpart  C— Ancillary  Matters 

i}  60-250.30    Responsibilities  of  the  Deputy 
Assistant  Secretary  for  Veterans' 
Employment. 

(a)  In  accordance  with  the  provisions 
of  38  U.S.C.  2002A,  the  Deputy  Assistant 
Secretary  for  Veterans'  Em.pbyment 
(D.VSVFi)  has  responsibilities  in  all 
Department  of  Labor  em.ploym.ent  and 
tramins  program.s  for  veterans.  The 
D.'XSVE  is  responsible  for  assuring  that 
the  Veterans  Employment  Service  shall 
monitor  and  evaluate  adherence  to  the 
contractor  job  listing  provisions  of  §  GO- 
2,")0.3  by  state  employment  security 
agencies.  Deficiencies  nc'ed  by  the 
Veterans  Employnient  Service  shall  be 
reported  through  the  D.ASVE  to  OFCCP. 
OFCCP,  in  coordination  with  the 
n.ASVE.  will  review  contractor 
compliance  with  the  mandatory  job 
listing  requirem.ents  in  the  course  of 
regularly  schedule;!  compliance  reviews, 

(b)  Any  job  openings  listed  pursuant 
to  §  60-250.3.  which  requires  contractors 
to  list  their  job  openings  with  state 
employment  services  offices,  shall  be 
utilized  by  state  employment  security 
agencies  to  refer  qualified  disabled 
veterans  and  veterans  of  the  X'ietnam 
era.  (See  20  CFR  653.:21(a.h;-;.) 

(c)  The  local  offices  of  the  Fedetal- 
state  employment  service  sliall  give 
priority  in  referral  of  disabled  veterans 
and  veterans  of  the  Vietnam,  era  to  such 


employment  openings  listed  by 
contractors  pursuant  to  this  part, 
(d)  The  local  state  employment 
service  staff  shall  make  appropriate  job 
development  contacts  with  identified 
contractors  to  obtain  orders  for  job 
openings.  Infoimation  so  obtained  which 
is  pertinent  to  determining  compliance 
with  the  requirements  to  list  )ob 
openings  and  to  take  iffir.mative  action 
shall  be  made  available  to  OFCCP. 

§  60-250.31     Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  one  _\?ar  records 
regarding  complaints  and  actions  taken 
thereunder,  and  such  em.p!oyn;ent  or 
other  records  as  required  by  the  Director 
or  by  this  part  and  shall  furnish  such 
information  in  the  form,  required  by  the 
Director  or  as  the  Director  deems 
necessary  for  the  administration  of  the 
Act. 

(b)  Failure  to  mainL^in  complete  and 
accurat?  records  as  required  under  this 
section  or  failure  to  update  .innr.ally  the 
affirmative  action  program  as  required 
by  §  6O-250.4(b)  constitutes 
noncompliance  with  the  cont.'-actor's 
obligations  under  th.i:  .Act  .-.nd  is  a 
ground  for  the  im.pcs.tion  of  ..ppropriate 
sanctions. 

Appendix  A 

This  employer  is  a  Gov  ernr'-.t-n!  <  on>r;u.tor 
sul)ject  to  Section  402  of  the  \':etna.Ti  F.ra 
Veterans  Readjustment  i^ssistance  .Act  of 
!9"4  which  require  Governmen;  c..)ntractors 
Ic  !.)kp  aifirmulive  action  'o  e.T.ploy  and 
HUVHnce  in  employment  t|j.^iit.L'd  disabled 
vnlerans  and  veterans  o;  the  I'li^tna.Ti  era.  It 
v  ()u  are  a  disabled  veteran  covered  by  this 
program  and  would  like  to  be  considered 
under  the  affirmativ*-  H;t;on  program,  please 
tell  Lis  This  informatiuti  is  voiLintary  and 
refusal  to^provide  it  will  .^o!  subject  you  to 
dischargK  or  disciplinary  tre.itnienl. 
Informntion  obtained  conrer,''.ing  'ndiv iduals 
shall  be  kept  confidentiai.  evcepl  that  (i) 
supervisors  and  managers  fr.a>  be  ir.formed 
rc-yardlng  restrictiors  on  the  v\ork  or  duties  nf 
disabled  veterans,  and  regardi.-.g  necessary 
uixommodations.  and  (ii)  first  aid  personnel 
mav  be  informed,  when  and  to  the  extent 
appropriate,  if  the  conditijn  iraght  require 
emergency  treatnient.  In  order  to  assure 
prcpfir  pl.icement  of  a!!  enip'ovees.  we  do 
reijiiest  that  you  ansv. e:  the  fjl'.owint; 
(luesiior:  if  you  have  a  disabiiitv  which  might 
afft  ,■  ;  \  nur  perforinance  or  create  a  hazard  to 
>ou:seif  or  others  in  connection  u;'h  the  job 
fcr  wnich  vou  are  applv  ing.  please  s'.^te  the 
follow  ;na  (1)  The  skills  and  procedures  you 
use  or  intend  to  use  to  perform  the  ,:.h 
nolwiihs'anding  the  disab.Lty  and  (2)  the 
rtcconutiodations  we  could  make  which 
u.)uld  enable  you  to  perform  the  job  properly 
and  safety,  including  special  equipniertt, 
changes  in  the  physical  layout  of  the  job, 
elimination  of  certain  duties  relat.r.g  to  ;he 
job  or  other  accommodation.s. 
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apply  unless  the  withdrawal  is  made 
more  than  10  calendar  days  before  the 
date  set  for  the  opening  of  the  bids. 

§  60-741.3    Affirmative  action  clause. 

Each  aeencv  and  each  contractor  and 


enforce  such  provisions,  including  action  for 
noncompliance. 

§  60-74 1 .4    Applicability  of  the  affirmative 
action  program  requirement 

(a)  Within  120  days  of  the 


(3)  Nothing  in  this  section  shall  relieve 
a  contractor  of  its  obligation  to  take 
affirmative  action  with  respect  to  those 
applicants  or  employees  of  whose 
handicap  the  contractor  has  actual 
knowledge:  Provided,  That  the 
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Appendix  B 

The  following  is  a  set  of  procedures  which 
contractors  may  use  to  meet  the  requirements 
of  §  60-2.50.5(b). 

(1)  The  application  or  personnel  form  of 
each  known  protected  veteran  should  be 
annotated  to  identify  each  vacancy  for  which 
he  or  she  was  considered,  and  ihe  form 
should  be  quickly  retrievable  for  review  by 
the  agency,  the  Department  of  Labor  and  the 
contractor's  personnel  officials  for  use  in 
investigations  and  internal  compliance 
activities. 

(2)  The  personnel  or  application  records  of 
each  known  protected  veteran  should  include 
(i)  the  identification  of  each  promotion  for 
which  he  or  she  was  considered,  and  (ii)  the 
identification  of  each  training  program  fur 
which  he  or  she  was  cuns'dered. 

(3)  In  e.Tch  case  where  a  protected  veteran 
is  rejected  for  employment,  promotion  or 
training,  a  statemenTof  the  reasons  should  be 
appended  to  the  personnel  file  or  application 
form..  This  statement  should  include  a 
co.mparison  of  the  qualifications  of  the 
protected  veteran  and  the  person(s)  selected, 
as  well  as  a  description  of  the 
accommodations  considered.  This  statement 
should  be  available  to  the  applicant  or 
employee  concerned  upon  request. 

(4)  Where  applicants  oi  employees  are 
selected  for  hire,  promotion  or  training  and 
the  contractor  undertakes  any  acommodation 
which  makes  it  possible  for  the  contractor  to 
place  a  protected  veteran  on  the  job.  the 
application  form  or  per.scn.-.e!  record  bhoild 
contain  a  dosciiption  of  that  accomr.odation. 

PART  60-741— AFFIRIWATIVE  ACTION 
OBLIGATIONS  OF  CONTRACTORS 
AND  SUBCONTRACTORS  FOR 
HANDICAPPED  WORKERS 
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Subpart  A— Preliminary  Matters, 
Affirmative  Action  Clause,  Compliance 

§60-741.1     Purpose  and  application. 

The  purpose  of  the  regulations  in  this 
Part  60-741  is  to  assure  compliance  with 
section  503  of  the  Rehabilitation  Act  of 
1973,  which  requires  Government 
contractors  to  take  affirmative  action  to 
employ  and  advance  in  employment 
qualified  handicapped  individuals.  The 
regulations  in  this  part  apply  to  all 
Gove.'"nment  contracts,  including  Federal 
deposit  or  share  insurance,  for  the 
furnishing  of  supplies  or  services  or  for 
the  use  of  personal  property  (including 
construction)  in  excess  of  S2,5C0. 
Compliance  of  a  contractor  with  the 
provisions  of  this  part  will  not 
necessarily  determine  its  compliance 
with  the  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973  and 
compliance  with  section  504  will  not 
necessarily  determine  complia.ncc  with 
section  503  and  the  regulations  in  this 
part. 

§  60-741.2    Coverage  and  waivers. 

(a)  General. — (1)  Transactions  for 
$2,500  or  less.  Coniracts  for  82,500  or 
less  are  not  covered  by  the  .'\ct.  No 
agency  or  contractor  shall  procure 
supplies;  or  services  in  less  than  usual 
quantities  to  avoid  the  applicability  of 
the  affirmative  action  clause. 

(2)  Contracts  for  indefinite  quantities. 
With  respect  to  indefinite  delivery-type 
contracts  (including,  but  not  limited  to. 
open  end  contracts,  requirement-type 
co.ntracts.  Federal  Supply  Schedule 
contracts,  "call-type"  contracts,  and 
purchase  notice  agreements),  the 
affirmative  a.'tion  clause  shall  be 
included  unless  the  contracting  agency 
has  renson  to  b'^Iieve  that  the  amount  to 
be  ordered  in  aity  year  under  suci; 
contract  will  be  S2.509  or  less.  The 
appiic:.ibihty  of  the  affirmative  action 
clause  shall  be  detcmined  at  the  time  of 
aw-ard  foi  the  first  ye.'r.  and  annually 
theie^fier  fo*-  succeeding  years,  if  any. 
Notwithstanding  the  above,  the 
affirmative  act'cn  clause  shall  be 
applied  to  such  ccn'rect  whenever  the 
an.ouiit  of  a  sinj.'C'  order  is  in  excess  of 
S2,500.  Cnce  the  affirmative  action 
clause  is  determined  to  be  appliccble. 
the  contract  shall  continue  to  be  subject 
to  such  clause  for  its  duration, 
regardless  of  the  amounts  ordered,  cr 
reaso'-'abiy  e\pect"d  to  be  ordered  in 
any  year. 

(3)"  Work  outside  of  the  United  States. 
The  requirements  of  the  affirmative 
action  clause  are  waived  with  respect  to 
contracts  with  regard  to  work  performed 
outside  of  the  United  States  by 
employees  who  were  not  recruited 
within  the  United  States. 


(4)  Contracts  with  state  or  local 
governments.  The  requirements  of  the 
affirmative  action  clause  in  any  contract 
with  a  state  or  local  government  (or  any 
agency,  instrumentality  or  subdivision 
thereof)  shall  not  be  applicable  to  any 
agency,  instrumentality  or  subdivision 
oi  such  government  which  does  not 
participate  in  work  on  or  under  the 
contract. 

(5)  Facilities  not  connected  with 
contracts.  The  Director  may  waive  the 
requirements  of  the  affirmative  action 
clause  with  respect  to  any  of  a 
contractor's  facilities  which  he  or  she 
finds  to  be  in  all  respects  separate  and 
distinct  from  activities  of  the  contractor 
related  to  the  performance  of  the 
contract,  provided  that  he  or  she  also 
finds  that  such  a  waiver  will  not 
interfere  with  or  impede  the  effectuation 
of  the  Act,  Such  waivers  shall  be 
considered  only  upon  the  request  of  the 
contractor. 

(b)  Waivers.  (1)  Specific  contracts  and 
classes  of  contracts.  The  head  of  an 
agency,  with  the  concurrence  of  the 
Director,  may  waive  the  application  to 
any  contract  of  any  part  of  or  all  the 
affirmative  action  clause  when  he  or  she 
deems  that  special  circumstances  in  the 
national  interest  so  require.  The  agency 
head,  with  the  concurrence  of  the 
Director,  may  also  grant  such  waivers  to 
groups  or  categories  of  contracts  of  the 
same  type  where  it  is  (i)  in  the  national 
interesL  (ii)  found  impracticable  to  act 
upon  e.^ch  request  individually,  and  (iii) 
where  such  waiver  will  substantially 
contribute  to  convenience  in 
adr-.i..islration  of  section  503  of  the  Ac\. 

[2]  National  security.  Any  requirement 
set  forth  in  the  regulations  in  this  Fart 
60-741  shall  not  apply  to  any  contract 
wiic-never  the  head  of  the  contracting 
agency  determines  that  such  contiacl  is 
•essential  to  the  national  security  and 
that  its  a-vard  without  complying  with 
such  lequirements  is  necessary  to  ihe 
neiticnal  security.  Upon  m.aking  such  a 
detern'.ination  the  he:;d  of  the  agency 
will  notify  the  Director  in  writing  within 
30  days. 

(c)  Withdrew  c!  of  waixer.  When  a 
w,j:v  c;  has  been  granted  for  any  class  of 
contracts  under  this  section  other  than 
contracts  granted  waivers  under 
paragraph  ib)(2)  of  this  section,  the 
Director  m..ay  withdraw  the  waiver  for  a 
spe  cific  contract  or  group  of  contracts  to 
be  awarded,  when  in  his  or  her 
judgment  such  action  is  necessary  or 
appropriate  to  achieve  the  purposes  of 
the  Act.  The  withdrawal  shall  not  apply 
to  contracts  awarded  prior  to  the 
withdrawal,  except  that  in  procurements 
entered  into  by  formal  advertising,  or 
the  various  forms  of  restricted  formal 
advertising,  such  withdrawal  shall  not 
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(2)  Whenever  a  contractor  applies 
physical  or  mental  job  qualification 
requirements  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion  or  training. 


Contractors  shall  review  their 
employment  practices  to  determine 
whether  their  personnel  programs 
provide  the  required  affirmative  action 
for  employment  and  advancement  of 
qualified  handicapped  individuals. 


(6)  The  contractor  should  establish 
meaningful  contacts  with  appropriate 
social  service  agencies,  organizations  of 
and  for  handicapped  individuals, 
vocational  rehabilitation  agencies  or 
facilities,  for  such  purposes  as  advice. 
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apply  unless  the  withdrawal  is  made 
more  than  10  calendar  days  before  the 
date  set  for  the  opening  of  the  bids. 

§  60-74 1.3    Affirmative  action  clause. 

Each  agency  and  each  contractor  and 
subcontractor  shall  include  the 
following  affirmative  action  clause  in 
each  of  its  covered  Government 
contracts  (and  modifications,  renewals. 
or  extensions  thereof  if  not  included  in 
the  original  contract). 

Affirmative  Action  for  Handicapped 
Workers 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  physical  or  mental 
handicap  in  regard  to  any  position  for  which 
the  employee  or  applicant  for  employment  is 
qualified.  The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat  qualified 
handicapped  individuals  without 
discrimination  based  upon  their  physical  or 
mental  handicap  in  all  employment  practices 
such  as  the  following:  Employment, 
upgrading,  demotion  or  transfer,  recruitment, 
advertising,  layoff  or  termination,  rates  of 
pay  or  other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship. 

(b)  The  contractor  agrees  to  comply  with 
the  rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(c)  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of  this 
clause,  actions  for  noncompliance  may  be 
taken  in  accordance  with  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  pursuant  to  the 
Act. 

(d)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to  employees 
and  applicants  for  employment,  notices  in  a 
form  to  be  prescribed  by  the  Director, 
provided  by  or  through  the  contracting 
officer.  Such  notices  shall  state  the 
contractor's  obligation  under  the  law  to  take 
affirmative  action  to  employ  and  advance  in 
employment  qualified  handicapped 
employees  and  applicants  for  employment, 
and  the  rights  of  applicants  and  employees. 

(e|  The  contractor  will  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  understanding, 
that  the  contractor  is  bound  by  the  terms  of 
section  503  of  the  Rehabilitation  Act  of  1973. 
and  is  committed  to  take  affirmative  action  to 
employ  and  advance  in  employment 
physically  and  mentally  handicapped 
individuals. 

(f)  The  contractor  will  include  the 
provisions  of  this  clause  in  every  subcontract 
or  purchase  order  in  excess  of  $2,500  unless 
exempted  by  rules,  regulations,  or  orders  of 
the  Secretary  issued  pursuant  to  section  503 
of  the  Act,  so  that  such  provisions  will  be 
binding  upon  each  subcontractor  or  vendor. 
The  contractor  will  take  such  action  with 
respect  to  any  subcontract  or  purchase  order 
as  the  Director  of  the  Office  of  Federal 
Contract  Compliance  Programs  may  direct  to 


enforce  such  provisions,  including  action  for 

noncompliance. 

§  60-74 1 .4    Applicability  of  the  affirmative 
action  program  requirement 

(a)  Within  120  days  of  the 
commencement  of  a  contract,  every 
Government  contractor  which  has  50  or 
more  employees  and  (1)  has  a  contract 
of  $50,000  or  more  or  (2)  has  contracts 
(at  least  one  of  which  exceeds  $2,500) 
which  total  $50,000  or  more  in  any  12- 
month  period  shall  prepare  and 
maintain  an  affirmative  action  program 
at  each  establishment  which  shall  set 
forth  the  contractor's  policies,  practices 
and  procedures  in  accordance  with 

§  60-741.5  of  this  part.  This  program 
may  be  integrated  into  or  kept  separate 
from  other  affirmative  action  programs 
of  the  contractor  which  OF^CP  requires 
it  to  maintain  pursuant  to  this  chapter. 

(b)  The  affirmative  action  program 
shall  be  reviewed  and  updated  annually. 
If  there  are  any  significant  changes  in 
procedures,  rights  or  benefits  as  a  result 
of  the  annual  updating,  those  changes 
shall  be  communicated  to  employees 
and  applicants  for  employment. 

(c)  The  contractor  shall  submit  the 
affirmative  action  program  within  15 
days  of  a  request  from  OFCGP.  The 
contractor  shall  also  submit  the 
affirmative  action  program  upon 
OFCCP's  request  when  a  complaint  is 
being  investigated  or  a  preaward 
compliance  review  is  being  conducted. 

(d)  The  full  affirmative  action  program 
shall  be  available  to  any  employee  or 
applicant  for  employment  for  inspection 
upon  request.  The  locaHon  and  hours 
during  which  the  program  may  be 
obtained  shall  be  posted  at  each 
establishment. 

(e)(1)  The  contractor  shall  invite  all 
applicants  and  employees  who  believe 
themselves  covered  by  the  Act  and  who 
wish  to  benefit  under  the  affirmative 
action  program  to  identify  themselves  to 
the  contractor.  The  invitation  shall  state 
that  the  information  is  voluntarily 
provided,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  the  Act  and  the  regulations  in  this 
part.  If  an  applicant  or  employee  so 
identifies  himself  or  herself,  the 
contractor  should  also  seek  the  advice 
of  the  applicant  or  employee  regarding 
proper  placement  and  appropriate 
accommodation.  (An  acceptable  form 
for  such  an  invitation  is  set  forth  in 
Appendix  B  attached.) 

(2)  Nothing  in  this  section  shall 
preclude  an  employee  from  informing  a 
contractor  at  any  future  time  of  his  or 
her  desire  to  benefit  under  the  program. 


(3)  Nothing  in  this  section  shall  relieve 
a  contractor  of  its  obligation  to  take 
affirmative  action  with  respect  to  those 
applicants  or  employees  of  whose 
handicap  the  contractor  has  actual 
knowledge:  Provided.  That  the 
contractor  is  not  obligated  to  search  the 
medical  files  of  any  applicant  or 
employee  to  determine  the  existence  of 
a  handicap. 

(4)  Nothing  in  this  section  shall  relieve 
a  contractor  from  liability  for 
discrimination  under  the  Act. 

§  60-74 1.5    Affirmative  action  policy, 
practices,  and  procedures. 

(a)  General  requirements.  Under  the 
affirmative  action  obligation  imposed  by 
section  503  of  the  Rehabilitation  Act  of 
1973,  contractors  are  required  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  individuals  at  all  levels  of 
employment,  including  the  executive 
level.  Such  action  shall  apply  to  all 
employment  practices,  including,  but  not 
limited  to.  the  following:  Hiring, 
upgrading,  demotion  or  transfer, 
recruitment  or  recruitment  advertising, 
layoff  or  termination,  rates  of  pay  or 
other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship. 

(b)  Proper  consideration  of 
qualifications.  Contractors  shall  review 
their  personnel  processes  to  determine 
whether  their  present  procedures  assure 
careful,  thorough  and  systematic 
consideration  of  the  job  qualifications  of 
known  handicapped  applicants  and 
employees  for  job  vacancies  filled  either 
by  hiring  or  promotion,  and  for  all 
training  opportunities  offered  or 
available.  To  the  extent  that  it  is 
necessary  to  modify  their  personnel 
procedures,  contractors  shall  include  the 
development  of  new  procedures  for  this 
purpose  in  their  affirmative  action 
program  required  under  this  part.  These 
procedures  must  be  designeiso  as  to 
facilitate  a  review  of  the  implementaUon 
of  this  requirement  by  the  contractor  or 
the  Government,  (Appendix  C  attached 
is  an  example  of  an  appropriate  set  of 
procedures.  The  procedures  in  Appendix 
C  are  not  required  and  contractors  may 
develop  other  procedures  which  are 
appropriate  to  their  circumstances.) 

(c)  Physical  and  mental 
qualifications.  (1)  The  contractor  shall 
provide  in  its  affirmative  action 
program,  and  shall  adhere  to,  a  schedule 
for  the  review  of  all  physical  or  mental 
job  qualification  requirements  to  ensure 
that,  to  the  extent  qualificafion 
requirements  tend  to  screen  out 
qualified  handicapped  individuals,  they 
are  job  related  and  are  consistent  with 
business  necessity  and  the  safe 
performance  of  the  job. 
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(4)  Schedule  special  meetings  with  all 
employees  to  discuss  policy  and  explain 
individual  employee  responsibilities. 

(5)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 


(iii)  Determine  She  doyree  (o  which  the 
contractor's  objectives  have  been 
attained. 

(iv)  Determine  whether  known 
handicapped  employees  have  had  the 


and  related  activities  in  their 
communities. 

(7)  Recruiting  efforts  at  all  schools 
should  incorporate  special  efforts  to 
reach  handicapped  students. 
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(2)  Whenever  a  contractor  applies 
physical  or  mental  job  qualificafion 
requirements  in  the  selection  of 
applicants  or  employees  for  employment 
or  other  change  in  employment  status 
such  as  promotion,  demotion  or  training, 
to  the  extent  that  qualification 
requirements  fend  to  screen  out 
qualified  handicapped  individuals,  the 
requirements  shall  be  related  to  the 
specific  job  or  jobs  for  which  the 
individual  is  being  considered  and  shall 
be  consistent  with  business  necessity 
and  the  safe  performance  of  the  job.  The 
contractor  shall  have  the  burden  to 
demonstrate  that  it  has  complied  with 
the  requirements  of  this  paragraph. 

(3)  Nothing  in  this  section  shall 
prohibit  a  contractor  from  conducting  a 
comprehensive  medical  examination 
prior  to  employment  provided  that  the 
results  of  such  an  examination  shall  be 
used  only  in  accordance  with  the 
requirtmeiits  of  this  section.  Whenever 
a  contractor  inquires  into  an  applicant's 
or  employee's  physical  or  mental 
condition  or  conducts  a  medical 
cxamiiiatiDP.  prior  to  cmplnymenl  or 
change  in  employment  status 
information  obtained  in  response  to 
such  inquiries  or  examination  siiall  be 
kept  confidential  except  that: 

(i)  Supervisors  and  managers  inny  be 
informed  rogardin<)  restrictions  on  the 
work  or  duties  of  bandicappfd 
individuals  and  reg.uxiing 
accommodations:  and 

(ii)  First  aid  and  s.ifciy  peisonnel  may 
be  informed,  where  and  to  the  extent 
appropriate,  if  ihc  condition  might 
require  emergency  treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
informed. 

(d)  .Accuir.inudutiO:)  to p/}\  hical  and 
n.t'ntai  limitations  of  employees.  A 
contractor  must  make  a  reasonable 
accommodation  to  the  physical  and 
mental  limitations  of  an  employee  or 
applicant  unless  the  contractor  can 
demonstrate  that  such  an 
accommodation  would  impose  an  undue 
hardship  on  the  conduct  of  the 
contractor's  business.  In  determining  the 
extent  of  a  conti  actor's  accommodation 
obligations,  the  following  factors  among 
others  may  be  consideied;  (1)  business 
necessity  and  (2)  finimcial  cost  and 
expenses. 

(e)  Compensution.  In  offering 
employment  or  promotions  to 
handicapped  individuals,  the  contractor 
may  not  reduce  the  amount  of 
compensation  offered  because  of  any 
disability  income,  pension  or  other 
benefit  the  applicant  or  employee 
receives  from  another  source, 

(f)  Outreach,  positive  recruitment,  and 
external  dissemination  uf  policy. 


Contractors  shall  review  their 
employment  practices  to  determine 
whether  their  personnel  programs 
provide  the  required  affirmative  action 
for  employment  and  advancement  of 
qualified  handicapped  individuals. 
Based  upon  the  findings  of  such  reviews, 
contractors  shall  undertake  appropriate 
outreach  and  positive  recruitment 
activities,  such  as  those  listed  below.  It 
is  not  contemplated  that  contractors  will 
necessarily  undertake  all  the  listed 
activities  or  that  their  activities  will  be 
limited  to  those  listed.  The  scope  of  a 
contractor's  efforts  shall  depend  upon 
all  the  circumstances,  incuding  the 
contractor's  size  and  resources  and  the 
extent  to  which  existing  employment 
practice  are  adequate. 

(1)  The  contractor  should  develop 
internal  communication  of  its  obligation 
to  engage  in  affirmative  action  efforts  to 
employ  qualified  handicapped 
individuals  in  such  a  manner  ah  to  foster 
understanding,  acceptance  and  support 
among  the  contractor's  executive, 
managment,  supervisory  and  all  oth^r 
employees  and  to  encourage  such 
persons  to  take  the  liecessary  action  to 
aid  the  contractor  in  meeting  this 
obligation, 

(2j  The  contractor  should  develop 
reasonable  inSernal  procedures  to 
ensure  that  its  obligation  to  engage  in 
affirmative  action  to  employ  and 
promote  qualified  handicapped 
individuals  is  being  fuil^  implemented, 

(3)  The  contractor  should  periodically 
inform  all  employees  and  piospec.tive 
employees  of  iis  conimilmcnt  to  engage 
in  affirmative  action  to  increase 
employment  opportunities  for  qualified 
handicapped  individuals. 

(4)  The  contractor  should  enlist  the 
assistance  and  support  of  recruiting 
sources  (including  state  employment 
security  agencies,  state  vocational 
rehabilitation  agencies  or  facilities, 
sheltered  workshops,  college  placement 
officers,  state  education  agencies,  labor 
organizations  and  organizations  of  or  for 
handicapped  individuals)  for  the 
contractor's  commitment  to  provide 
meaningful  employ.ment  opportunities  to 
qualified  handicapped  individuals.  (A 
list  of  numerous  national  organizations 
serving  the  handicapped,  many  of  which 
have  state  or  local  affiliates,  is  found  in 
the  "Directory  of  Organizations 
Interested  in  the  Handicapped" 
published  by  the  Committee  for  the 
Handicapped  People-to-People  Program, 
Washington,  D.C.) 

(5)  The  contractor  should  engage  in 
recruitment  activities  at  educational 
institutions  which  participate  in  training 
of  the  handicapped,  such  as  schools  for 
the  blind,  deaf,  or  retarded. 


(6)  The  contractor  should  establish 
meaningful  contacts  with  appropriate 
social  service  agencies,  organizations  of 
and  for  handicapped  individuals, 
vocafional  rehabilitation  agencies  or 
facilities,  for  such  purposes  as  advice, 
technical  assistance  and  refeiral  of 
potential  employees.  Technical 
assistance  from  the  resources  described 
in  this  paragraph  may  consist  of  advice 
on  proper  placement,  recruitment, 
training  and  accommodations 
contractors  may  undertake,  but  no  such 
resource  providing  technical  assistance 
shall  have  the  authority  to  approve  or 
disapprove  the  acceptability  of 
affirmative  action  programs. 

(7)  The  contractor  should  review 
employment  records  to  determine  the 
availability  of  promotable  and 
transferable  qualified  known 
handicapped  individuals  presently 
employed,  and  to  determine  whether 
their  present  and  potential  skills  are 
being  fully  utilized  or  developed. 

(8)  The  contractor  should  include 
handicapped  workers  when  employees 
are  pictured  in  consumer,  promotional  or 
help  wanted  advertising. 

(9)  The  contractor  should  send  written 
notification  of  company  policy  to  all 
subcontractors,  \  endors  and  suppliers, 
requesting  appropriate  action  on  their 
part. 

(10)  The  contractor  should  take 
positive  steps  to  attract  qualified 
handicapped  persons  not  currcr.tly  in 
the  work  force  who  have  requisite  skills 
and  can  be  recruited  through  affirmative 
action  measures.  These  persons  may  be 
located  through  the  local  chapters  of 
organizations  of  and  for  handicapped 
individuals  described  in  paragraph  (f)(4) 
of  this  section. 

(g)  Internal  dissemination  vf  policy.  A 
strong  outreach  program  will  be 
ineffective  without  adequate  internal 
support  from  supervisory  and 
management  personnel  and  other 
employees,  who  may  have  had  li.mited 
contact  with  handicapped  persons  in  the 
past.  In  order  to  assure  greater 
employee  cooperation  and  participation 
in  the  contractor's  efforts,  the  contractor 
should  adopt,  implement  and 
disseminate  this  policy  internally  as 
follows: 

(1)  Include  if  in  the  contractor's  policy 
manual. 

(2)  Publicize  it  in  the  company 
newspaper,  magazine,  annual  report  and 
other  media. 

(3)  Conduct  special  meetings  with 
executive,  management,  and  supervisory 
personnel  to  explain  the  intent  of  the 
policy  and  individual  responsibility  for 
effective  implementation,  making  clear 
the  chief  executive  officer's  altitude. 
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§  60-74 1.7    Listing  of  employment 
openings. 

Contractors  should  request  state 
employment  security  agencies  to  refer 
qualified  handicapped  individuals  for 


documentation  of  impairment,  or  was 
regarded  by  the  contractor  as  having  an 
impairment;  and  (5)  any  other  pertinent 
information  available  which  will  assist 
in  the  investigation  and  resolution  of  the 


accordance  with  the  procedure  in  41 
CFR60-1.26 

(3)  When  a  com.plaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  Act,  and  the  matter  has  not  been 
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(4)  Schedule  special  meetings  with  all 
employees  to  discuss  policy  and  explain 
individual  employee  responsibilities. 

(5)  Discuss  the  policy  thoroughly  in 
both  employee  orientation  and 
management  training  programs. 

(6)  \Jeet  with  union  officials  to  inform 
them  of  the  contractor's  policy,  and 
request  their  cooperation. 

(7)  Include  nondiscrimination  clauses 
in  all  union  agreements,  and  review  all 
contractual  provisions  to  ensure  they 
are  nondiscriminatory. 

(8)  Include  articles  on 
accomplishments  of  handicapped 
workers  in  company  publications. 

(9)  Post  the  policy  on  company 
bulletin  boards,  including  a  statement 
that  employees  and  applicants  are 
protected  from  coercion,  intimidation, 
interference  or  discrimination  for  filing  a 
complaint  or  assisting  in  an 
investigation  under  the  Act. 

(10)  When  employees  are  featured  in 
employee  handbooks  or  similar 
publications  for  employees,  include 
handicapped  employees. 

(h)  Responsibility  for  implementation. 
An  executive  of  the  contractor  should  be 
designated  as  director  or  manager  of 
company  affirmative  action  activities 
under  these  regulations.  His  or  her 
identity  should  appear  on  all  internal 
and  external  communications  regarding 
the  company's  affirmative  action 
programs.  This  executive  should  be 
given  necessary  top  management 
support  and  staff  to  manage  the 
implementation  of  this  program, 
including  the  following  activities: 

(1)  Develop  policy  statements, 
affirmative  action  programs,  and 
internal  and  external  communication 
techniques.  The  latter  techniques  should 
include  regular  discussions  with  local 
managers,  supervisors  and  employees  to 
be  certain  the  contractor's  policies  are 
being  followed. in  addition,  supervisors 
should  be  advised  that: 

(i)  Their  work  performance  is  being 
evaluated  on  the  basis  of  their 
affirmative  action  efforts  and  results,  as 
well  as  other  criteria. 

(ii)  The  contractor  is  obligated  to 
prevent  harassment  of  employees 
placed  through  affirmative  action 
efforts,  as  set  forth  in  41  CFR  60-1.28. 

(2)  Identify  problem  areas  in 
conjunction  with  line  maniigement  and 
known  handicapped  employees,  in  the 
implfmcntation  of  the  affirmative  action 
programs,  and  develop  solutions.  This  is 
particularly  important  fc/r  the 
accorr.n-,odations  requiiements. 

(3)  Design  and  implement  audit  and 
reporting  systems  that  will; 

(i)  Measure  effectiveness  of  the 
contractor's  programs, 
(ii)  Indicate  need  for  remedial  action. 


fill)  Determine  the  degree  to  which  the 
contractor's  objectives  have  been 
attained. 

(iv)  Determine  whether  known 
handicapped  employees  have  had  the 
opportunity  to  participate  in  all 
company  sponsored  educational, 
training,  recreational  and  social 
activities. 

(v)  Ensure  that  each  location  is  in 
compliance  with  the  Act  and  the 
regulations  in  this  part 

(4)  Serve  as  liaison  between  the 
contractor  and  OFCCP. 

(5)  Serve  as  liaison  between  the 
contractor  and  organizations  of  and  for 
handicapped  persons,  and  arrange  for 
the  active  involvement  by  company 
representatives  in  the  com.munity 
service  programs  of  local  organizations 
of  and  for  the  handicapped. 

(6)  Keep  m^anagement  informed  of  the 
latest  developments  in  the  entire 
affirmative  action  area, 

(7)  Arrange  for  career  counseling  for 
known  handicapped  employees. 

(i)  Development  and  execution  of 
affirmative  action  programs.  (1)  Job 
qualification  requirements  reviewed 
pursuant  to  paragraph  (c)  of  this  section 
should  be  made  available  to  all 
members  of  management  involved  in  the 
recruitment,  screening,  selection,  and 
promotion  process. 

(2)  The  contractor  should  evaluate  the 
total  selection  process  includirtg  training 
and  promotion  to  ensure  freedom  from 
stereotyping  handicapped  persons  in  a 
manner  which  limits  their  access  to  all 
jobs  for  which  they  are  qualified. 

(3)  All  personnel  invoKed  in  the 
recruitment,  screening,  selection, 
promotion,  disciplinary,  and  related 
processes  should  be  carefully  selected 
and  trained  to  ensure  that  the 
commitments  in  the  contractor's 
affirmative  action  program  are 
implemented. 

(4)  Formal  briefing  sessions  should  be 
held,  preferably  on  co.mpany  premises, 
with  representatives  from  recruiting 
sources.  Plant  tours,  clear  and  concise 
explanations  of  current  and  future  job 
openings,  position,  descriptions,  worker 
spef::i;caiions.  explanations  of  the 
com.pany's  selection  process,  and 
recruiting  literature  should  be  an 
integral  part  of  the  briefings.  Forma! 
arrar.genients  should  be  made  for 
reft'rral  of  applicants,  fiil'.ow  up  with 
sources,  and  feedb.ick  or  disposition  of 
applicants. 

(5)  A  special  effort  should  be  made  to 
include  qualified  handicapped  persons 
on  the  personnel  relations  staff." 

(6)  Handicapped  employees  should  be 
made  available  for  participation  in 
career  days,  youth  motivation  programs. 


and  related  activities  in  their 
communities. 

(7)  Recruiting  efforts  at  all  schools 
should  Incorporate  special  efforts  to 
reach  handicapped  students. 

(8)  An  effort  should  be  made  to 
participate  in  workstudy  programs  with 
rehabilitation  facilities  and  schools 
which  specialize  in  training  or  educating 
handicapped  individuals. 

(9)  The  contractor  should  use  all 
available  resources  to  continue  or 
establish  on  the  job  training  programs. 

(j)  Sheltered  workshops.  Contracts 
with  sheltered  workshops  do  not 
constitute  affirmative  action  in  lieu  of 
employment  and  advancement  of 
qualified  handicapped  individuals  in  the 
contractor's  own  workforce.  Contracts 
with  sheltered  workshops  may  be 
included  within  an  affirmative  action 
program  if  the  sheltered  workshop  trains 
employees  for  the  contractor  and  the 
contractor  is  obligated  to  hire  trainees  at 
full  compensation  when  such  trainees 
become  qualified  as  "qualified 
handicapped  individuals"  as  defined  in 
this  chapter. 

§  60-741.6    Determination  of  handicap. 

(a)  Any  handicapped  individual  filing 
a  complaint  with  the  Director  under  this 
part  shall  submit  with  his  or  her 
complaint  a  signed  statement  specifying 
the  handicapping  impairment  or 
situation  (see  41  CFR  60-1.3  definition  of 
"handicapped  individual").  If  the 
Director  determines  that  further 
documentation  is  necessary,  he  or  she 
m.ay  require  the  complainant  to  provide 
additional  informaUon. 

(b)  Any  contractor  requiring  a 
determination  of  an  applicant's  or 
employee's  handicap  may  require  the 
applicant  or  employee  to  provide 
medical.documentation  of  the 
impairment  or,  in  the  alternative,  may 
require  the  applicant  or  employee  to 
undergo  a  medical  examination  at  the 
contractor's  expense. 

(c)  Any  determination  of  handicap 
required  pursuant  to  paragraph  (b)  of 
this  section  must  meet  the  requirements 
of  §  60-741.4(c)  and  must  be  for  the 
purpose  of  affirmative  action  and  proper 
job  placement.  Information  obtained 
therefrom  shall  not  be  used  to  exclude 
or  otherwise  limit  the  employment 
opportunities  of  qualified  handicapped 
individuals. 

(d)  All  medical  documentation 
required  under  this  section  shall  be 
based  upon  the  American  Medical 
Association  Guides  to  the  Evaluation  of 
Permanent  Impairment,  provided  »h^t 
the  Guides  shall  be  used  only  to 
determine  the  existence  of  impairment 
without  regard  to  the  degree  of 
impairment. 
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those  who,  for  example,  have  had  heart 
attacks  or  cancer  often  experience  such 
difficulty.  Also,  this  part  of  the  definilion 
would  include  individuals  who  may  have 
been  erroneously  classified  and  may 
experience  discrimination  based  on  this 


identification  of  each  training  program  for 
which  the  handicapped  employee  was 
considered. 

(3)  In  each  case  whore  a  handicapped 
employee  or  applicant  is  rpjectnd  for 
employment,  promotion  or  training,  a 


,rlr,>l 
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§  60-74 1.7    Listing  of  employment 
openings. 

Contractors  should  request  state 
employment  security  agencies  to  refer 
qualified  handicapped  individuals  for 
consideration  under  their  affirmative 
action  program.s. 

Subpart  B— General  Enforcement  and 
Complaint  Procedure 

§  60-74 1 .20    Subcontracts. 

Each  nonexempt  contractor  shall 
include  the  affirmative  action  clause 
prescribed  in  §  60-741.3  in  each  of  its 
nonexempt  subcontracts.  The  clause 
may  be  incorporated  by  reference  in 
accordance  with  41  CP'R  60-1.46. 

§60-741.21     Duties  of  agencies. 

(a)  General  responsibility.  Each 
agency  shall  cooperate  with  the  Director 
in  the  performance  of  his  or  her 
responsibilities  under  the  Act.  Such 
cooperation  shall  include  the 
responsibility  to  ensure  that  contractors 
are  fully  cognizant  of  their  obligations 
under  the  Act  and  this  part,  to  provide 
the  Director  with  any  information  which 
comes  to  its  attention  that  the  contractor 
is  not  in  compliance  with  the  Act  or  this 
part,  and  to  take  such  actions  for 
noncompliance  as  set  forth  in  this 
chapter  as  may  bo  ordered  by  the 
Director. 

§  60-74 1 .22    Evaluations  by  the  OFCCP 
Assistant  Regional  Administrator. 

The  Assistant  Regional 
Administrators,  OFCCP,  shall  be 
primarily  responsible  for  undertaking 
such  investigations  of  complaints 
against  contractors  and  conducting 
compliance  reviews  as  may  be 
necessary  to  assure  that  the  purposes  of 
the  Act  are  being  carried  out  effectively. 

§60-741.23    Complaint  procedures. 

(a)  Filing  complaints.  Complaints 
shall  be  filed  within  180  days  of  the 
alleged  violation  unless  the  time  for 
filing  is  extended  for  good  cause  shown. 

(b)  [i'here  to  file.  Complaints  may  be 
filed  with  the  OFCCP.  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 
or  with  any  OFCCP  regional  or  area 
office. 

(c)  Contents  ofcompJcinls. 
Complaints  must  be  signed  by  the 
complainant  or  an  authorized 
representative  and  must  contain  the 
following  information:  (1)  .N'ame  and 
address  (including  telephone  number)  of 
the  complainant;  (2)  name  and  address 
of  the  contractor  who  committed  the 
aiiegod  violation;  (3)  a  description  of  the 
act  or  acts  considered  to  be  a  violation: 
(4)  a  statement  that  the  alleged 
discriminatee  is  handicapped,  has  a 
history  of  a  handicap,  has 


documentation  of  impairment,  or  was 
regarded  by  the  contractor  as  having  an 
impairment;  and  (5)  any  other  pertinent 
information  available  which  will  assist 
in  the  investigation  and  resolution  of  the 
complaint,  including  the  name  of  any 
known  Federal  agency  with  which  the 
employer  has  contracted.  Complaints 
alleging  class-type  violations  which  do 
not  identify  the  alleged  discriminatee  or 
discriminatees  will  be  accepted, 
provided  the  other  requirements  of  this 
paragraph  are  met.  Signed  third  party 
complaints  which  do  not  identify  the 
alleged  discriminatee  will  be  accepted, 
whether  or  not  the  third  party  signing 
the  complaint  is  an  authorized 
representative  provided  that  the  other 
information  required  by  this  paragraph 
is  included. 

(d)  Incomplete  information.  If  a 
complaint  contains  incom.plete 
information.  OFCCP  shall  seek  the 
needed  information  from  the  person  who 
filed  the  complaint.  If  the  information  is 
not  furnished  within  60  days  of  the  date 
of  the  request,  the  case  may  be  closed. 

(e)  Invesiii;atJons.  The  OFCCP  shall 
institute  a  prompt  investigation  of  each 
complaint,  and  shall  be  responsible  for 
developing  a  complete  case  record. 

(f)  Referral  to  contractor.  When  a 
complaint  concerns  an  employee  of  a 
contractor  and  the  contractor  has  an 
applicable  internal  review  procedure, 
the  complaint  may  be  referred  to  the 
contractor  for  processing  under  that 
procedure  if  the  employee  gives  his/her 
consent.  The  contractor  shall  be 
informed  of  the  elements  of  the 
complaint  either  by  being  furnished  a 
copy  or  a  sanitized  version.  The 
complaint  and  all  actions  taken 
thereunder  shall  be  kept  confidential  by 
the  contractor.  If  the  contractor  is  able 
to  resolve  the  complaint  to  the 
satisfaction  of  the  employee  prior  to  the 
OFCCP  investigation,  the  contractor 
shall  notify  OFCCP  of  the  results  in 
writing  within  60  days  of  the  referral. 
The  case  will  be  closed  upon 
verification  with  the  emxployee. 

(g)  Resolution  of  matters.  (1)  If  the 
complaint  investigation  shows  no 
violation  of  the  Act  or  regulations  in  this 
part,  or  if  the  m.atter  is  not  referred  to  . 
the  Office  of  the  Solicitor  for 
consideration  of  legal  enforcement 
proceedings,  the  matter  shall  be  closed 
and  the  complainant  shall  'oe  so  notified. 

(2)  If  an  investigation  indicates  that 
the  contractor  has  not  com.plied  with  the 
requirements  of  the  Act,  efforts  shall  be 
made  to  secure  compliance  through 
conciliation  and  persuasion  withm  a 
reasonable  time.  Before  the  contractor 
can  be  found  to  be  in  compliance,  it 
must  make  a  specific  commitment  in 


accordance  with  the  procedure  in  41 
CFR  60-1. 26 

(3)  When  a  com.plaint  investigation  or 
compliance  review  indicates  a  violation 
of  the  .^ct.  and  the  matter  has  not  been 
resolved  by  informal  means.  OFCCP 
may  refer  the  matter  in  accordance  with 
the  procedure  in  41  CFR  6G-1.29(a)  for 
consideration  of  any  action  authorized 
under  41  CFR  60-1.29.  After  a  matter 
arising  under  the  Act  is  referred  to  the 
Office  of  the  Solicitor,  the  provisions  of 
41  CFR  60-1.29  through  60-1.31  shall  be 
applicable  to  the  matter  in  the  same  way 
those  provisions  apply  to  a  matter 
arising  under  Executive  Order  11246. 

Subpart  C— Ancillary  Matters 

§60-741.30    Recordkeeping. 

(a)  Each  contractor  shall  maintain  for 
a  period  not  less  than  one  year  records 
regarding  complaints  and  actions  taken 
thereunder,  and  such  employment  or 
other  records  as  required  by  the  Director 
or  by  this  part  and  shall  furnish  such 
information  in  the  form  required  by  the 
Director  or  as  the  Director  deems 
necessary  for  the  administration  of  the 
Act.         '      ■ 

(b)  Failure  to  maintain  complete  and 
accurate  records  as  required  under  this 
section  or  failure  to  update  annually  the 
affirmative  action  program  as  required 
by  §  60-741.4(b)  constitutes 
noncompliance  with  the  contractor's 
obligations  under  the  Act  and  is  a 
ground  for  the  imposition  of  appropriate 
sanctions. 

Appendix  A — Guidelines  on  the  Application 
of  the  Definition  "Handicapped  Individual." 

The  Rehabilitation  Act  of  1973.  as 
amended,  defines  a  handicapped  individual 
for  the  purposes  of  the  program  as  any  person 
who  has  a  physical  or  mental  impairment 
which  substantially  limits  one  or  more  of 
such  person's  major  life  activities,  has  a 
record  of  such  impairment,  or  is  regarded  as 
having  such  an  impairment. 

"L:fe  activties"  may  be  considered  to 
include  communication,  ambulation,  selfcare. 
socialization,  education,  vocational  training. 
employment,  transportation,  adapting  to 
housing,  etc.  For  the  purpose  of  section  503  of 
the  Act,  primary  attention  is  given  to  those 
life  activities  that  affect  employabiUty. 

The  phrase  "substanliaily  limits"  means 
tiie  degree  that  the  impairment  affects 
employability.  A  handicapped  individual  who 
is  likely  to  experience  difficulty  in  securing 
retaining  or  advancing  in  employment  would 
be  ron.sidered  substantially  limited. 

"l-ias  a  record  o' SLch  ar  i.mpairment" 
means  that  an  individual  may  be  completely 
reco\ered  from  a  previous  physical  or  mental 
impairment.  It  is  included  because  the 
altitude  of  employers,  supervisors,  and 
coworkers  toward  that  previous  impairment 
may  result  in  an  individual  experiencing 
difficulty  in  securing,  retaining,  or  advancing 
in  employment.  The  mentally  restored  and 
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those  who,  for  example,  have  had  heart 
attacks  or  cancer  often  experience  such 
difficulty.  Also,  this  part  of  the  definition 
would  include  individuals  who  may  have 
been  erroneously  classified  and  may 
experience  discrimination  based  on  this 
misclassification.  This  group  may  include 
persons  such  as  those  who  have  been 
misclassified  as  mentally  retarded  or 
mentally  restored. 

"Is  regarded  as  having  such  un  inipair- 
n:ent  "refers  to  those  individuals  who  are 
perceived  as  having  a  handicap,  whether  an 
impairment  exists  or  not.  but  who,  becdusc  of 
attitudes  or  for  any  other  reason,  are 
regarded  as  handicapped  by  employers  or 
supervisors  who  have  an  effect  on  the 
ir.dividual  securing  retaining  or  advancing  in 
employment. 

Appendix  B 

1.  This  employer  is  a  Government 
contractor  subject  to  section  503  of  tht 
Rehab:iitation  of  Ai:t  of  1973,  which  rccjuires 
Govern.T,e::t  rontrdctois  to  take  aiTirniative 
action  to  err.ploy  and  advance  in  cnploymiMil 
quahfied  handicapped  indi\  idu:ils.  If  you 
have  such  a  handicap  and  would  like  to  be 
considered  under  the  affirmative  action 
program,  please  tell  us.  Submission  of  this 
inform.ation  is  voluntary  and  rcfusil  to 
provide  it  will  not  subject  you  to  discharije  or 
disciplinary  treatment.  Information  obtained 
concerning  individuals  shall  be  kept 
confidential,  except  thai  [ij  supcrvisois  .uid 
managers  may  be  informed  rega.rding 
restrictions  on  the  work  or  duties  of 
handicapped  individi:als.  and  reg.irdii-g 
necessary  accommodations,  (ii)  fiist  ,!id  and 
safety  personnel  may  be  informed,  whf-n  ,ind 
to  the  extent  appropriutp,  ^f  the  cunJition 
might  require  emergency  treatment,  nvd  (liij 
Government  officials  investigatiiig 
compliance  with  the  Act  shall  be  informed. 

2.  If  you  are  handicapped,  we  would  liki;  lo 
include  you  under  the  hffirmatj\  e  action 
program.  It  would  assist  us  if  you  tell  us 
about  (1)  any  special  methods,  skills  and 
procedures  which  qualify  you  for  positions 
that  you  might  not  olhe.rwise  be  able  to  do 
because  of  your  handicap,  so  thai  you  will  be 
considered  for  any  positions  of  that  kind,  and 
[2]  the  accommodations  which  we  could 
make  which  would  enable  .vou  to  perform  thi; 
job  properly  and  safely,  including  special 
equipment,  changes  in  the  phvsical  layout  of 
the  job,  elimination  of  certain  duties  relating 
to  the  job,  or  other  accommodations. 

Appendix  C 

The  following  is  a  set  of  procedures  which 
contractors  may  use  to  meet  the  requirement 
of  §  60-741.5(b). 

(1)  The  application  or  personnel  form  of 
each  known  handicapped  applicant  should  be 
annotated  to  identify  each  vacancy  for  which 
the  applicant  was  condsidered.  and  the  form 
should  be  quickly  retrievable  for  review  by 
the  Department  of  Labor  and  the  contractor's 
personnel  officials  for  use  in  investigations 
and  internal  compliance  activities. 

(2)  The  personnel  or  application  records  of 
each  known  handicapped  employee  should 
include  (i)  the  identification  of  each 
promotion  for  which  the  handicapped 
employee  was  considered,  and  (ii)  the 


identification  of  each  training  program  for 
which  the  handicapped  emploj  ee  was 
considered. 

(3)  In  each  case  whi.'re  a  handicapped 
employee  or  applicant  is  rejected  for 
employment,  promotion  or  training,  a 
statement  of  the  reason  should  be  appended 
lo  the  personnel  file  or  application  form.  This 
statement  should  include  a  comparison  of  the 
qualifications  of  the  handicapped  appliance 
or  employee  and  the  person(s)  selected,  as 
well  as  a  description  of  the  accommodations 
considered.  This  statement  should  be 
available  to  the  applicant  or  eniployce 
concerned  upon  lequos!. 

(4)  Where  applicants  or  pnij)loyees  aie 
selected  for  hire,  promotion  or  training  and 
the  contractor  undertakes  any 
accommodation  which  mukes  it  possible  for 
the  contractor  to  place  a  handicapped 
individual  on  the  job.  t!ie  application  form  or 
personnel  record  should  cupt.iin  a  description 
of  that  acconiniodati'in, 

CHAPTERS  60-50  THROUGH  60-100 
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jl-R  13,1..   8<V4il2.7  Filed  lJ-29-  lUI;  U:4.')  .ini| 
BILLING  CODE  4510-27-M 


86272  Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


as  the  1977  notice).  FDA  issued  a 
request  for  submission  of  data, 
information,  and  vievvs  to  provide 
additional  data  regarding  the  use  of 
rec\cled  animal  waste  as  an  animal 


standards  for  a  nonuniform  product 
subject  to  differing  processing  methods. 
Nevertheless,  the  agency  emphasizes 
the  need  for  processing  for  control  of 
pathogens  of  all  animal  waste  intended 
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'I'dP.!  V. 


iiiversities.  Thirty-seven 


responses  were  received,  and  there 
were  indications  that  recycled  animal 
udste  v\as  being  used  for  feed  to  some 
degree  in  27  of  the  37  states  responding 


1  he  data  nresented  IRef.  71.  althoiis 


local  acti\  ily  and  that  this  practice 
presents  risks  to  the  health  of  animals  or 
humans  that  are  not  controlled  by  State 
apencies,  FDA  will  take  an  active  role  in 
the  re.uul.ilory  control  of  recycled  anirr.a! 
waste 


wastes:  (1)  those  that  a.'e  coUec'cd  from 
animals  that  ha\e  been  fed  drugs,  or 
ha\e  been  tested  and  fjund  to  contain 
drug  residues:  and  (2)  those  that  are 
collected  from  ani.T.a'.s  tha'.  ha\e  not 
been  fed  druss  or  h?-\  e  been  tested  and 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  500 
(Docket  No.  77N-0245] 

Recycled  Animal  Waste 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Admiristration  (FDA)  is  revoking  its 
announced  policy  regarding  the  use  of 
poultry  litter  as  an  animal  feed 
ingredient.  This  will  leave  the  regulation 
of  the  use  of  recycled  animal  waste  to 
the  individual  States. 
EFFECTIVE  DATE:  December  29,  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  208.57,  301-443-5247. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

Livestock  and  poultry  producers, 
including  egg-laying  operation?. 
accumulate  large  quantities  of  animal 
waste  that  present  ecological  and 
economic  problems  of  disposal.  The  use 
of  animal  waste  as  a  fertilizer  is  a 
partial  solution  to  the  disposal  problem. 
A  great  deal  of  research  has  established 
that  these  animal  wastes  have  nutrient 
value  as  an  ingredient  of  certain  animal 
feeds.  Information  available  to  FDA 
shows  that  edible  products  derived  from 
animals  receiving  feeds  containing 
recycled  animal  waste  are 
indistinguishable  from  food  products 
derived  from  animals  receiving  feeds  not 
containing  animal  waste. 

In  the  Federal  Register  of  Soptt  niber 

2.  1967  (32  FR  12714).  FDA  issued  a 
statement  of  policy  regarding  the  use  of 
poultry  litter  as  animal  feed"(21  CFR 
500.40),  !t  stated  that  FCA  did  not 
sanction  the  use  of  poultry  litter  as  a 
fe?d  or  as  a  com.poneiit  of  feed  for 
arimnls  and  that  poultry  Ikter  offered 
for  animal  feed  use  that  was  undi;r  the 
jurisdiction  of  the  Federal  Food.  Drug, 
and  Cosmetic  Aci  v.'Ouid  be  consklered 
adultarated  witliin  the  meaning  of 
section  402(a)(1).  (alf2)(C),  and/or  (a]i3) 
of  the  set.  Subiequently,  FDA  adopted 
this  policy  for  all  animal  waste  with 
potential  for  use  as  an  ingredi.  nt  in 
animal  feeds  because  the  amo..int  of 
information  then  available  vvrs  not 
considered  adequate  to  provide  a  basis 
for  concluding  that  recycled  animal 
waste  is  safe  as  a  feed  ingredient. 

In  the  Federal  Register  of  December 
27. 1977  (42  FR  64662)  (hereinafter  cited 


as  the  1977  notice).  FDA  issued  a 
request  for  submission  of  data, 
information,  and  views  to  pro\  ide 
additional  data  regarding  the  use  of 
recycled  animal  waste  as  an  animal 
feed  ingredient.  The  notice  was  in 
response  to  a  growing  interest  in  the  use 
of  animal  waste  as  an  animal  feed 
ingredient.  The  1977  notice  discussed  in 
detail  the  information  then  available  to 
FD.^  including  the  historical 
development  of  the  practice  of  feeding 
waste  to  animals,  economic  and 
environmental  considerations,  human 
health  and  aesthetics,  animal  health, 
and  legal  considerations. 

The  initial  comment  perioid,  which 
closed  June  26.  1978.  was  subsequently 
extended  by  FDA  to  September  25, 1978 
by  notice  published  in  the  Federal 
Register  of  July  28,  1978  (43  FR  32867). 

Seventy-three  responses  were 
received  including  28  fiom  university 
researchers  and  administrators,  6  from 
State  and  Federal  departments  of 
agriculture,  and  7  from  national  societies 
and  organizations.  Many  of  the 
comments  included  published  research 
and  research  reports  that  added 
substanti.illy  to  the  informa'.icn 
previously  avail. 'hie  to  the  agency.  This 
information  and  copies  of  the  comments 
may  be  seen  in  the  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk's  office)  (.HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857 
(Docket  Number  7r\-0245,  Rtcycled 
Animal  Wast':). 

Since  publication  of  the  agency's 
policv  statem.ent.  extensive  research  has 
pro\  ided  a  great  deal  of  additional 
inform.ation.  The  scope  of  additional 
inform.ation  comprises  approximately 
1.090  publications  in  the  sricnti'ic  and 
periodica!  literature. 

The  agency  concludco  from  its 
extensive  review  thai  some  processing 
of  animal  waste  intended  for  use  as  a 
feed  ingredient  is  necessary  to  minimize 
the  possibility  of  harmful  levels  of 
pathogenic  microorganisms  that  may  be 
present  in  the  waste.  Procedures  that 
have  been  used  successfully  as  practical 
processing  methods  include 
dehydration,  ensiling.  com;:us!i:i,g, 
physical  fractionation,  fermen'tition, 
heat  treatment,  and  addition  of 
preservative  chemicals  such  as 
formaldehyde.  These  treatment 
procedures,  and  the  extent  to  which 
some  processing  of  waste  is  mandated 
by  practical  considerations  (e.g.,  the 
requi-rement  for  dehydration  to  reduce 
handling  costs  and  difficulties  and  to 
preser\'e  the  quality  of  dietary 
components)  were  discussed  in  the  1977 
notice.  FDA  recognizes  the  numerous 
difficulties  in  setting  microbiological 


standards  for  a  nonuniform  product 
subject  to  differing  processing  methods. 
Nevertheless,  the  agency  emphasizes 
the  need  for  processing  for  control  of 
pathogens  of  all  animal  waste  intended 
for  use  as  a  feed  ingredient  and 
encourages  development  by  the  State 
feed  regulatory  bodies  of  quality 
standards  in  this  area. 

The  agency  recognizes  that  there  are 
questions  concerning  the  composition  of 
wastes  and  effects  of  processing  on 
animal  wastes  which  research  has  not 
yet  answered.  The  development  of 
research  efforts  to  add  to  the 
information  on  the  extent  to  which  drug 
residues  and  possible  drug  metabolites 
are  present  and  biologically  available  in 
recycled  waste  presents  formidable 
research  problems.  Quantifying  drug 
metabolites  and  residues  would  require 
major  expenditures  of  resources,  with 
the  possibility  of  results  being 
dependent  upon  variables  such  as 
recycling  systems,  feeding  and 
management  practices,  processing 
methods,  and  animal  species.  Additional 
research  in  this  area  may  or  may  not 
strengthen  the  basis  for  future 
judgments  concerning  safety. 

As  noted  in  the  summary  of  the 
section  on  human  health  and  aesthetics 
in  the  1977  notice,  the  data  available  to 
FDA  as  a  result  of  extensive  literature 
review  and  provided  in  response  to  the 
1977  notice  do  not  resolve  all  the 
questions  of  safety  that  are  raised  by  the 
possible  occurrence  of  residues  of  drugs 
and  drug  metabolites  in  recycled  waste. 
Moreover,  it  has  becomie  clear  that  such 
questions  might  not  be  answerable  in 
the  foreseeable  future  even  if  extensive 
research  efforts  were  devoted  solely  lo 
this  purpose.  Hence,  the  agency 
recognizes  that  it  is  n'3ressari^  to  weigh 
associated  safety  factors  such  as  She 
levels  likely  to  be  fed,  the  consuming 
species  and  production  classes  of 
animals,  the  probability  of  practical 
withdrawal  periods  following  feeding, 
and  the  overall  extent  uf  the  practice  of 
recycling  animal  wastes  in  this  country 
in  order  to  develop  an  assessment  of  the 
safety  impiict  of  such  feeding  practices. 
A  number  of  these  safety  factors  were 
discussed  in  some  detail  in  the  1977 
notice. 

Additional  relevant  information  was 
submitted  pertaining  to  the  extent  lo 
which  animal  waste  feeding  is  now 
being  practiced  in  the  United  ?l  ites 
(Ref.  1).  The  usage  level  has  be:;n 
assessed  by  sending  questionnaires  to 
producers  and  to  individuals  artive  in 
anim.al  waste  management  in  50  States 
and  Puerto  Rico.  Other  queslior-u.ires 
were  forwarded  to  the  Directors  of  the 
Cooperative  Extension  Services  in  land- 
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seleniunv  Aluminum,  cadmium,  and 
copper  levels  of  cattle  waste  were 
higher  than  values  reported  in  the 
literature. 

Only  a  small  amount  of  data  on 
mineral  content  of  wastes  was  available 


In  Israel,  animals  in  some  places  are 
periodical'^  vaccinated  to  prevp-it 
botulism  outl'reaks.  A  large  amc^'.nt  of 
controlled  t(;st!:;g  has  been  cdr:i(_d  out 
with  animal  wastes  in  Israel. 
Steriliziiiion  bv  heat  treatment  :'r'.d 


animal  wastes  for  disease  control.  For 
example,  ensiling,  deep-stacking,  heat 
treatment,  and  use  of  chem.icals  have 
been  investigated  (Ref.  10].  As  this 
problorn  becomes  belter  defined,  it  may 
be  possible  to  determine  the  extent  lo 
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grant  universities.  Thirty-seven 
responses  were  received,  and  there 
were  indications  that  recycled  animal 
waste  v%:is  being  used  for  feed  to  some 
degree  in  27  of  the  37  states  respondmy 
The  data  presented  (Ref.  1],  although 
approximate,  indicate  that  a  maximum 
of  slightl}'  more  than  1  percent  in  any 
category  of  animals  in  production  are 
beiRj  fed  wastes  as  a  part  of  their 
ration  The  category  in  which  the 
t'stiniated  usage  level  was 
djiproxiinately  1  percent  was  the  case  in 
which  cattle  waste  was  being  fed  lo  bpcl 
feeder  cattle.  From  this  information,  it 
appears  that  the  extent  of  use  in  this 
country  of  recycled  animal  waste  as 
feed  is  very  small. 

IL  FDA  Regulatory  Policy 

Th-j  nickeling  of  animal  waste  is 
pr:ni,irily  a  local  practice.  The  bulk  and 
weight  of  ihe  end  product  a.^e  such  th.i! 
shipment  to  distant  places  is 
uneconomic  because  of  transportation 
costs.  '1  hus,  the  use  of  such  material  is 
ldrt;ely  a  local  matter.  For  this  reason. 
the  State  feed  control  agencies  have 
taken  the  initiative  in  promulgating 
standards  regarding  the  use  of  animal 
waste  as  an  animal  feed  inj^redient. 
Indeed,  son'.e  State  agencies  have 
established  progra.ms  which  control  the 
use  of  sucli  waste  moi  s  directly  and  in 
yreaier  detail  than  Vv'culd  bi.  feasible 
from  the  Federal  level. 

Because  of  the  local  character  of 
animal  waste  use  and  because  the 
States  have  the  capacity  to  effectively 
regLilate  this  use,  rD.''.  has  decided  to 
revoke  its  previous  policy  s-.itement 
(§  ,'')0().40  Use  of  poultry  littci  as  aninm! 
<r,;J  (i!i  CFR  500.40)).  the  revocation  of 
thi'  policy  statement  represents  a 
lessening  of  FederL.1  regulatory 
intervention  in  fa\or  o!  State  control, 
.Although  FD.A's  rcgul;jtory  action 
regarding  recycled  .'inimal  waste  has 
been  extremely  limited  and  no 
enforcement  actions  involving  this 
product  have  been  l.r. ought  in  court,  the 
agency  believes  its  pcjition  should  be 
clear.  The  revocation  of  the  policy 
statement  does  not  constitate  a  posii)\  e 
endorsement  of  the  use  of  recycled 
animal  waste,  make  any  regulatory 
classificaiton  of  waste  (e.g.,  general!) 
recognized  as  safe  cr  food  additive),  or 
represent  a  concession  thai  FDA  lacks 
authority  to  regulate  animal  waste  in  thi' 
future  if  there  exisls  the  r.--.cessary 
connection  with  interstate  commerce, 
e,g.,  interstate  shipment  of  a  component. 
I'UA  is  merely  stepping  back  from  its 
current  regulatory  role  in  tlie  control  of 
anmuil  waste.  If,  in  the  future,  the 
.iienc>  determines  that  the  use  of 
recycled  animal  waste  as  a  feed 
ingredient  has  ceased  being  largelj  a 


local  activity  and  that  this  practice 
presents  risks  to  the  health  of  animals  or 
humans  that  are  not  controlled  by  State 
agencies.  FDA  will  take  an  active  role  in 
the  regul.itory  control  of  recycled  animal 
waste. 

The  foregoing  policy  will  not  preclude 
FD.A  s  t-aking  regulatory  action  on  an  ad 
hoc  basis  against  a  particular  shipment 
K)f  animal  v.aste  that  clearly  presents  a 
health  hazard.  Such  action  would  likely 
be  taken  only  if  the  State(s)  involved 
were  unable  to  take  necessary  action. 

Comments  from  several  States  and  the 
.Association  of  .American  Feed  Control 
Officials  (AAFCO)  argued  persuasively 
for  control  at  tlie  State  level  and  have 
expressed  a  willingness  to  superintend 
the  comm.erce  of  animal  waste  used  as  a 
feed  ingredient  in  a  manner  sim.ilar  to 
that  used  for  traditional  feed 
ingredients.  AAFCO  has  developed  a 
Mode!  Regulation  for  processed  animal 
v%astes  and  adopted  this  regulation  in 
19-9  (Ref.  2].  .AAFCO's  model  regulation 
will  enhance  control  at  the  State  le\el  to 
the  extent  thai  the  regulation  and  its 
provisions  are  adopted  by  States  where 
the  feeding  of  animal  wastes  is 
piacticed.  In  addition,  regulatory 
uniformity  will  be  enhanced.  State  feed 
control  agencies  have  authority  to 
impose  various  sanctions  against 
violative  feed  products.  For  example. 
sucii  products  may  be  seized  and  other 
sanctions  may  be  imposed  by  a  State's 
refusing  lo  perm.it  further  registration  or 
shipment  of  a  product.  Moreover,  the 
model  regulation  contains  a  provision 
that  requires  recordkeeping  for  each 
day's  production  or  other  identifiable  lot 
for  a  period  of  2  years  including 
information  on  the  source  of  the  animal 
u  aste.  quantity  produced,  sales  and 
distribution,  and  assay  records  of 
testing.  B\  monitoring  these  records. 
State  feed  control  agencies  will  be  able 
to  judge  tliC  degree  of  acceptance  and 
volume  of  use  uf  animal  waste  as  a 
commercial  product. 

Valuable  cumulative  data  on  the 
quality  and  composition  of  proc;esst'd 
animal  waste  products  sold 
commercially  in  California  ha\  e  recently 
heim  m.ade  available  (Ref.  3).  This 
publication  documents  California's 
experience  since  1974  in  administering 
that  State's  commercial  feed  license 
regulatiiins  regarding  the  sale  of 
processed  animal  waste  products  for 
feed.  The  publii..:tion  describes  the 
proc:edures  whereby  the  processing 
methods,  quality  standards,  and  prodii'  i 
safet\-  have  been  controlled  b'.  ;!v 
State. 

The  .AAFCO  model  regulation  and  the 
States  with  specific  regulations 
giuerning  aninial  waste  usage  have 
recognized  two  categories  of  animal 


wastes:  (1)  those  that  are  collected  from 
animals  that  have  been  fed  drugs,  or 
have  been  tested  and  f.?.;nd  to  contain 
drug  residues;  and  (2'  those  that  are 
collected  from  animi'.s  th3*  ha\e  not 
been  fed  drugs,  or  hnxe  been  tested  and 
found  to  be  free  of  drug  res-.dues.  FDA 
recommends  that  this  d;5';n"t;on 
between  the  types  of  -lZ-.-t.-J.  wastes  be 
mair.tained  for  maximum  safety.  FDA 
encourages  application  cf  future 
research  and  State-ievet  emphasis  on 
testing  for  possible  drug  residues  in 
animal  waste  because  the  ag?nry  views 
the  use  of  animal  waste  that  contains 
possible  drug  residues  o:  metabolites 
with  greater  concern  than  the  u=e  of  that 
which  does  not.  Present  ccnsiderdtion 
and  future  research  should  be  directed 
toward  the  presence,  accum.uiation.  and 
depletion  of  such  drugs  or  residues 
including  (1)  whether  these  substances 
are  present  in  the  waste  prjCLic's.  (2) 
whether  they  are  in  s.'.fficier.t  levels  to 
be  considered  unsafe  cr  ■.ransmitted  to 
food,  and  (3)  if  present,  how  processing 
and  proper  managem.ent  can  ensure  the 
safety  of  such  food  products 

III.  Comments 

1.  Several  comm.ents  apposed  the 
continued  use  of  recycled  .-tnimaJ  waste 
as  a  feed  ingredient,  asserting  that 
animal  waste  may  contain  drug 
residues,  microorqar.isms  'hat  could 
increase  transm.ission  of  disease, 
excessive  amounts  of  minerals,  or 
possibly  to.xic  end  p."oduct3  of 
metabolism. 

The  agency  recognises  that  animal 
Waste,  while  also  a  source  of  nutritional 
value,  shares  the  other  charac'eristics  of 
more  traditional  feed  ingredients  in  that 
waste  may  be  conta.m.inated  by 
undesirable  microorg-ir.isms  through 
spoilage  or  improper  processin.g.  or  may 
occasionally  contain  elevated  levels  of 
mmeials  or  toxic  contaminants.  Thus,  as 
is  true  for  other  feed  ingredients,  animal 
Waste  must  be  monitored  far 
contam.inants  as  well  as  for  nutritional 
values.  Potential  contamination 
problems  due  to  industrial  chem.icals  or 
pesticides,  for  example,  would  he 
common  to  both  the  weri-kacwn  animal 
feed  ingredients  such  as  corn  and 
soybean  meal  and  the  less  well-known 
byproduct  feeds  and  animal  wastes. 

2.  One  comment  {Ref  4)  provided 
iiiineral  eh^menl  profiles  of  ani.mal 
wastes  and  of  edible  tissues  from,  cattle 
fid  animal  wastes.  Samples  of  waste 
from  broilers,  caged  layers,  cattle,  and 
swine  from  several  regions  in  the  United 
States  were  analyzed  Broiler  litter 
.irsenic  and  copper  values  v\ere  54  and 
441  parts  per  million,  respectively  Dried 
poultry  waste  conta.ned  variable  levels 
of  ash.  crude  protein,  cadmiu.m.  and 
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reviews  of  the  health  aspects  of  feeding 
animal  waste  (Refs.  14  and  15)  or  in  the 
numerous  research  articles  received  by 
the  agency  during  the  comm.ent  period. 
The  early  research  has  apparently  not 

tippn  rnrifir-nriH  i\itVi  rr.onrH  (n  nmrtirat 


investigate  the  degree  of  freedom  from 
microbiological  contamination  that  can 
be  achieved  by  ensiling  and  other 
processing  methods  (Ref.  18). 

7.  One  comment  stated  that  there 
vvprp  nnptjtinns  rnnrprnine  transfer  nf  R- 


waste  feeding  in  the  United  States.  Hewins. 
S.  O.,  Health  and  Other  Cor.siderc.ticns  of 
.Animal  Rpfeeding  as  an  Alternative  to 
Animal  Waste  Disposal.  M.S.  Thesis. 
University  of  .North  Carolina.  Chi-pei  Kill.  143 
pp..  i9"7. 
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seleniunv  Aluminum,  cadmium,  and 
copper  levels  of  cattle  waste  were 
higher  than  values  reported  in  the 
literature. 

Only  a  small  amount  of  data  on 
mineral  content  of  wastes  was  available 
dt  the  time  the  1977  notice  was 
published.  The  data  provided  by  the 
comment  are  significant  because  *hey 
present  values  from  a  wider  range  of 
s  impling  than  previously  available.  The 
data  are  directly  reU.fed  to  and  support 
the  discussion  in  the  1977  notice.  In  that 
discussion,  the  occurrence  of  traces  of 
to.MC  mineral  elements  in  conventimal 
feed  constituents  was  described  and 
compared  with  the  present  and  potenti.il 
bioaccun.iilation  in  recycled  ariimal 
waste. 

Exces'iive  intake  of  some  mirerals  by 
livestock  occurs  under  many  natural 
circumstances  and  the  effect  of  ingestion 
at  higher  levels  on  tissue  mineral 
content  is  variable.  Levels  of  sime 
minerals  may  be  elevated  in  cattle 
waste  and  broiler  litter  when  soil  is 
incidentally  included  Wivon  the  animal 
waste  is  collected.  It  has  been  reported 
that  cattle  may  consume  subst.intial 
quantities  of  rninei'al-containing  soil 
during  normal  grazing,  especially  when 
grazing  areas  with  sparse  herbage  (Ref. 
.5).  The  analytical  level  of  minerals  in 
feeds  and  the  degree  of  biological 
absorption  often  do  not  corrtspund,  so 
quantitative  mineral  data  on  feeds  are 
often  misleading  in  regard  to  extent  of 
absorption  or  toxicity  (Ref.  6]. 
Information  submitted  in  a  separate 
comment  (Ref.  7)  presented  evidence 
that  the  mineral  content  of  animal 
waste-containing  diets  was  not  a 
potential  hazard  unless  the  feedstuff  to 
which  the  animal  waste  was  added 
contained  excessive  levels. 

Thus,  the  effects  on  animals  and 
edible  tissues  of  ingestion  of  mmerals 
from  feeding  animal  waste  do  not 
appear  to  differ  from  the  resalts  c^f 
ingestion  of  minerals  containfd  in  other 
feedstuffs. 

3.  One  comment  stated  that  an 
outbreak  of  disease  in  cattle  in  Israel  in 
19"7  resulted  from  feeding  pouilry  litter 
and  that  Clostridium  botu/innm  was  the 
suspectfd  cause.  References  frum 
Refuah  Veterinarith  submiited  with  the 
comment  report  on  the  followup 
examination  of  this  incident  in  Ic-rael. 
but  do  not  conclude  that  the  p')ii!*.~y 
litter  or  faulty  pj'ocessing  of  the  poultry 
litter  was  the  cause  of  the  dee'h:^  (Ref. 
8].  Another  comment  explained  that  the 
botulirium  microorganism  is  endemic  in 
that  country,  especially  in  southern 
Israel,  and  that  this  is  a  recurring 
problem  with  all  feed  ingredients,  the 
poultry  wastes  presenting  no  more  of  a 
problem  than  other  feeds  (Ref.  d). 


In  Israel,  animals  in  some  places  are 
periodically  vaccinated  to  preve-it 
botulism  outl'reaks.  A  large  amc^'.nt  of 
controlled  ti  sting  has  been  cdr:it_d  out 
with  anima!  wastes  in  Israel. 
Sterilization  by  heat  treatment  ;'nd 
ensiimg  are  extensively  used  for 
processing.  The  ofHcialiy  sanc;i..'ned  use 
of  animal  wastes  in  feedmills  b^-gan  in 
1972.  At  the  time  of  ine  botulis  i 
outbreak  in  1977,  it  has  been  estimated 
that  15,000  [>  IS.OOO  tons  of  heat 
sterilized  waste  and  3  to  4  times  this 
amount  of  ensiled  and  ot:,-jr  'ypos  of 
poultry  waste  were  being  fed  aiuiually. 
A.fter  the  outbreak  c:  botulism  and 
follow  jp  in\estig,itions,  the  freiiing  of 
Vv  istes  to  Cottle  ir.  Israel  'A.i.^  rrsii.med. 

4.  One  comment  s-ibmitted  extensive 
information  on  the  presence  and 
survival  of  Leptospiras  in  aiiimtil  waste 
(Ref.  9).  Lepto.s^i.-osis  is  a  contagious 
disease  of  anunals  and  man  dv.'-.  to  ' 
infection  with  Leploypn'u  sop.  f;iilowing 
acute  infections,  t!.e  c;rganisms  localize 
in  the  kidney  and  may  be  excretiid  in 
the  urine  for  months  or  years.  If  infected 
shedder  animals  are  inlioduced  into  a 
herd  which  has  been  r:ee  of  the  disease, 
leptospirosis  is  rapidly  disseminated 
through  physiral  contact  or,  by  the  most 
common  mode,  from  cmtact  with  urine 
or  contaminated  f'.  ■'d  or  water.  Control 
is  usually  achieved  by  fencing  the  herd 
from  surface  waters,  by  rodent 
depopulation,  or  by  va'r.cination  of 
animals. 

Studies  have  been  ci'nducted  on 
leptospir'il  survival  in  cattle  man'  re  and 
the  possibilities  of  an  animal  health 
problem  from  this  so' rce  (Ref.  9). 
Specifically,  informa'.on  using  a  model 
oxidation  ditch  treatment  system  has 
been  reported.  In  this  model,  hamsters 
susceptible  to  leptosplral  infection  were 
e.xposed  to  aerosols  from  aerated  cattle 
manure  under  oxidatir.p  ditch  conditions 
and  also  fed  recycled  feed  which  had 
been  s:;spended  in  a  contaminated 
slurry  Viam.sters  expo'^ed  to  the  ambient 
air  of  the  oxidation  ditc  h  and  hani.-,ters 
fed  t!u'  recycled  feed  wr-re  seroliM^ically 
and  culturally  negative  to  leptospiral 
infection  However.  Leptospires  were 
detected  surviving  in  the  model 
oxidation  ditch  for  at  least  136  da^*s. 
Leptospires  isolated  fiom  the  shiny  of 
the  m.;)del  oxidation  ditch  17  da>  s  after 
seeding  lost  measiirable  virulence,  so 
there  is  a  possibility  that  the  disi-ase- 
lransnh:;sion  factor  or  virulence  is 
reduced  by  the  aerobic  slurry 
environment. 

The  effects  of  treatn'.cnt  systems  other 
than  oxidation  ditch  methods  on 
leptospiral  pathogens  are  not  available. 
Investigators  are  considering  m.ethods  to 
efficiently  and  economically  process 


animal  wastes  for  disease  control.  For 
example,  ensiling,  deep-stacking,  heat 
treatment,  and  use  of  chemicals  have 
been  investigated  (Ref.  10].  As  this 
problem  becomes  bet'er  defined,  it  may 
be  poFsible  to  determine  the  extent  to 
uhich  the  feeding  cf  recycled  waste 
':onlributes  to  the  transmission  of  this 
pathogen  and  the  ext'-nt  to  wh'ch 
transmission  may  differ  [rem  that 
accepted  for  land  application  or  other 
means  cf  waste  disposal. 

Th.e  oxidation  ditch  method  of 
enhancing  the  protein  quality  of  v.as'e 
has  been  used  very  little,  and  then 
primarily  for  experimental  purposes. 
Most  pathogenic  organisms  do  not 
compete  effecUvely  in  an  oxidation 
ditc.h  (Ref.  70},  ond  few  h-3ve  been 
.jbse'ved  as  health  problems.  Price 
inorcases  of  electrical  power  for 
mechanical-y  aerated  liquid  manure  as 
in  tna  oxidation  ditch  method  have 
reduced  interest  in  the  ae'-obic  treatment 
o!"  livestock  manure  (Ref.  11). 

5.  A  con.ment  stated  that  further 
studies  should  be  made  of  the  male 
hormone  cc/utent  of  animal  waste 
products  and  of  the  possible  adverse  or 
beneficial  effects  of  feeding  animal 
waste  to  other  animals  (Ref.  12).  The 
cumrnenf  cited  research  published 
during  the  years  1947  to  1956  showing 
that  dried  manure  from  female  ruminant 
animals  induced  an  androgenic  response 
when  fed  to  chicks.  The  authors 
s  iggested  that  proge'^terone  might  be 
converted  by  mic-oorganisms  in  the 
"iimen  into  androgens,  since  fecal 
androgenic  activity  seemed  to  be  related 
to  endogenous  and  exogenous 
piogestrrono  Erc:;tab'jli'.;:n.  Parallel 
s'ad'es  have  been  conducted  (Ref.  13]  to 
detevmine  the  kind  and  amount  of 
hormeiial  activity  present  in  poultry 
excreta  processed  for  use  as  livestock 
ieed.  These  more  recent  studies 
in.d'cafed  'h.^t  caged  laying  hen  excreta 
under  certain  processing  conditions 
contained  androgenic  activity  that 
rangi^d  from  2.2  to  7.4  mdcrograms  of 
test'istercne  equivalenis  per  gram  of 
dried  cxcre'a.  This  activity  was  net 
present  in  fresh  excreta.  The 
informatior.  reported  suggests  that  a 
mc'.iLol'te  may  be  converted  to 
andrt-qcr.s  by  bacteria  in  the  manure, 
and  that  the  ur.drogenic  activity  is  not 
eiimi'iated  by  subsequent  heating. 

In  the  ye ors  since  ttie  early  work  was 
reported  the"e  has  been  very  little 
information  on  ihe  sub;act  of  hormOi':dl 
activity  in  waste,  and  no  additional 
inform,;tion  was  supplied  by  the 
comimeiits  submitted  in  respon'  ~  to  the 
agency's  rer.ucst  for  data,  information, 
and  views  Hormonal  activii\  "'as  not,    • 
however,  identified  as  a  probi.  .-.\  in 


86276       Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30.  1980  /  Rules  and  Regulations 


Feeding."  Journal  of  Animal  Science,  40:1267, 
1975. 

15.  Bhattacharya.  A.  N.  and  J.  C.  Taylor, 
"Recycling  Animal  Waste  as  a  Feedstuff," 
Journal  of  Animal  Science.  41(5):  1438,  1975, 

16.  Comment  MT-Ol.  received  in  response 
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Jere  E.  Goyan, 
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reviews  of  the  health  aspects  of  feeding 
animal  waste  (Refs.  14  and  15]  or  in  the 
numerous  research  articles  received  by 
the  agency  during  the  comm.ent  period. 
The  early  research  has  apparently  not 
been  confirmed  with  regard  to  practical 
significance.  The  agency  is  unable  to 
conclude  from  the  information  in  this 
comm.ent  or  from  the  information 
submitted  to  the  agency  that  there  is  a 
safety  problem,  due  to  androgenic 
activity  in  waste. 

6.  A  comment  expressed  concern  that 
avian  tuberculosis  could  be  transmitted 
to  swine  as  a  result  of  swine  coming  info 
contact  with  chicken  excreta  (Ref.  16). 
The  co.mm.ent  referenced  supporting 
documentation  (Ref.  /.")  printed  since 
publication  of  the  agency's  1977  notice. 
The  supporting  documentation  did  not 
specifically  refer  to  poultry  waste,  but  to 
the  general  subject  of  disease  transfer  to 
swine 

Relevant  inform.ition  on  disease- 
producing  bacteria  in  animal  waste  was 
discussed  in  the  1977  notice.  Limited 
information  concerning  processing  that 
would  inactivate  m.ycobacteria  was 
referenced.  In  addition,  the  general 
discussion  in  the  1977  notice  of 
microbiological  contamination  as 
related  to  humian  health  is  applicable. 
The  concerns  of  the  agency  in  regard  to 
proper  processing  of  animal  waste  that 
may  be  recycled  were  expressed  as  a 
part  of  that  discussion. 

Information  recently  received  by  the 
agency  from  the  United  States 
Department  of  Agriculture  (Meat  and 
Poultry  Inspection,  Food  Safety  and 
Quality  Service)  indicates  that  the  rate 
of  condemnation  due  to  avian 
tuberculosis  in  mature  poultry  (includes 
both  heavy  and  light  hens)  has  been  0.01 
percent  or  less  in  recent  years;  the 
disease  has  therefore  practically  been 
eradicated  from  national  flocks.  Lesions 
of  this  disease  are  not  found  at  all  in 
broiler  chickens  which  constitute  by  far 
the  largest  portion  of  commerical  flocks 
in  this  country. 

In  any  event,  as  explained  in  the  1977 
notice,  the  feeding  cf  waste  fromi 
chickens  to  swine  would  typically  never 
occur,  or  occur  only  rarely,  since  the  uric 
acid  nitrogen  in  the  chicken  waste  is  not 
useable  by  swine.  Because  of  the  high 
fiber  content  and  the  nonprotein 
nitrogen  in  poultry  u-aste,  the  material 
can  readily  be  used  by  ruminants,  but 
not  by  nonruminan's.  Sw.ne,  as 
n  inruminanls,  require  a  source  of 
preformed  protein  for  efficer.t  utilization 
of  feed  ingredients. 

The  agency  concludes  that  the 
potential  for  infection  of  s\%ine  with 
mycobacteria  from  properly  processed 
chicken  waste  is  small.  Research 
projects  are  underway,  however,  to 


investigate  the  degree  of  freedom  from 
microbiological  contamination  that  can 
be  achieved  by  ensiling  and  other 
processing  methods  (Ref.  18]. 

7.  One  comment  stated  that  there 
were  questions  concerning  transfer  of  R- 
plasmids  in  enteric  microorganisms 
when  animal  waste  was  recvcled  (Ref. 
19). 

Experimental  studies  which  relate  the 
effect  of  recycling  animal  waste  to 
antibiotic  resistance  in  enteric  bacteria 
are  not  known  to  the  agency.  Animal 
wastes  may  contain  antibiotics,  as 
described  in  FDA's  1977  notice,  because 
a  large  percentage  of  all  anima!  feeds 
contain  antibiotics  which  are  included 
to  increase  the  rate  of  \\  eight  gain  and 
to  improve  feed  efficiency. 

It  is  recognized  that  plasmid-medialed 
or  R-factor  resistence  is  the  most 
significant  form  of  antibiotic  resistance. 
In  the  1977  notice,  the  agency  did  not 
discuss  R-factor  resistance  in  relation  to 
antibiotics  in  animal  wastes  because  the 
circumstance  of  antibiotic  resistance 
appears  to  involve  the  entire  spectrum 
of  animal  feeding  as  well  as  human  and 
animal  therapeutic  treatment.  It  was  not, 
therefore,  considered  to  be  particularly 
related  to  animal  waste  utilization. 

No  information  has  been  has  received 
since  1977  which  would  lead  the  agency 
to  conclude  that  the  presence  of  such 
antibiotics  or  possibly  antibiotic- 
resistant  bacteria  in  animal  waste 
would  present  any  more  of  a  problem 
than  is  usual  in  miixed  feeds  for  anim.als, 
which  may  contain  similar  amounts  of 
antibiotics  and  antibiotic-resistant 
organisms  (Refs.  20  and  21). 

8.  One  comment  noted  that  there  was 
an  incorrect  entry  on  page  64669  of  the 
1977  notice,  that  the  statement,  "data 
collected  indicated  that  treatment  of 
cattle  waste  with  0.74  percent 
formaldehyde  solution  destroys 
microbial  activity  and  prevents  mold 
growth  for  a  minimum  of  3  .nonths" 
should  read  "*   *   '  prevents  mold 
growth  for  up  to  3  months.  " 

The  agency  agrees  with  the  comment 
which  is  supported  by  reference  numiber 
5  cited  in  the  1977  notice.  Because  the 
statement  as  published  in  the  Federal 
Register  was  only  one  of  many  in  the 
broad  discussion  of  numerous 
preservation  and  treatment  techniques, 
it  would  not  m.aterially  alter  the  general 
nature  of  the  discussion  or  any 
sufisequent  agency  conclusions 
concerning  the  subject. 
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Information,  and  Views,  published  in  the 
Federal  Register  of  December  27,  1977;  42  FR 
64062.  Information  concerning  the  survival  of 
pathogens  in  animal  manure;  Emironmental 
Protection  Agency  Report  660/2-75-012. 

10.  Day,  D.  L.  and  B.  G.  Harmon,  "A 
Recycled  Feed  Source  from  Aerobically 
Processed  Swine  Wastes."  Transact. 
.4.'.'r.'?t  o.T  Society  of  .^g.'icultural  En^jineers. 
17(1 1:82.1974. 

n  Comments  C-33  and  C-12.  received  in 
respor.se  to  Recycled  .Animal  Waste,  Request 
for  Data.  Information,  and  Views,  published 
in  the  Federal  Register  of  December  27, 1977; 
42  FR  64662.  Information  submiited  on 
aricbic  processing  by  oxidation  ditch 
methods. 

12  Comment  C-27,  received  in  response  to 
Recycled  .Animal  Waste,  Request  for  Data. 
Information,  and  Views,  published  in  the 
Federal  Register  of  Det.ember  27,  1977:  42  FR 
64662  Informalicn  and  research  article 
citations  concerning  hormonal  activity  in 
cattle  waste. 

13.  Calvert,  C.  C.  L  W.  Smith,  and  T.  R. 
Wrenn,  "Hormonal  Activity  in  Poultry 
Excreta  Processed  for  Livestock  Feed," 
Pc::ltry  Science.  57(1):265, 1978. 

14.  Fonlenot.  J.  P.  and  K.  E.  Webb,  "Health 
Aspects  of  Recycling  Animal  Wastes  by 
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Feeding."  Journal  of  Animal  Science,  40:1267, 
1975. 

15.  Bhattachitrya,  A.  N.  and  ].  C.  Taylor, 
"Recycling  Animal  Waste  as  a  Feedstuff," 
Journal  of  Aninwl  Science.  41(5):  1438,  1975. 

16.  Comment  MT-Ol.  received  in  response 
to  Recycled  Animal  Waste.  Request  for  Data. 
Information,  and  Views,  published  in  the 
Federal  Register  of  December  27,  1977;  42  FR 
64662.  Telephone  communication  concerning 
tuberculosis  in  swine. 

17.  Baker,  R.  (ed.),  "Tuberculosis  ' 
Maryland  Agri-Views.  Maryland  Department 
of  Agriculture,  Annapolis,  Vol.  5.  N'o.  1.  p.  1, 
August  1978. 

18.  Comment  RPT-04,  received  in  response 
to  Recycled  Animal  Waste.  Request  for  Data. 
Information,  and  Views,  published  in  the 
Federal  Register  of  December  27, 1977;  42  FR 
64662.  Information  on  research  plans  of  S-1.39 
Regional  Technical  Committee  in  regard  to 
animal  health  and  food  safety  aspects  of 
feeding  animal  wastes. 

19.  Comment  C-22.  received  in  response  to 
Recycled  .Animal  Waste.  Request  for  Data. 
Information,  and  Views,  published  in  the 
Federal  Register  of  December  27, 1977;  42  FR 
64662.  Comment  relating  concern  about 
transfer  of  R-plasmids  in  microorganisms. 

20.  Hartley,  C.  I...  K.  Howe,  A.  H.  Linton, 
K.  B.  Linton,  and  M.  f  I  Richmond, 
"Distribution  of  R-Plasmids  Among  the  O- 
Antigen  Types  o{  Escherichia  cdi  Isolated 
from  Human  and  Animal  Sources," 
Antimicrobial  A^cnis  and  Chcr.hi/ln-rcpy. 
8:122-131,  1"75. 

21.  Huber,  W.  C,  D.  Korica.  T  P,  Neal.  P.  R. 
Schnurrenberger.  and  R.  J.  Martin,  "Antibiotic 
Sensitivity  Patterns  and  R-Factors  in 
Domestic  and  Wild  Animals.  '  .Archives  of 
Environmental  Health.  22:5Gl-.567,  1971. 

IV.  Environmental  Impact 

The  agency  has  determinc'ci  piiisuiint 
to  21  CFR  25.24  (b)[5)  and  (!?)(11) 
(proposed  December  11,  1979.  44  FR 
71742)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

§500.40    (Removed) 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  402(a)  (1), 
(2)(C),  and  (3)  and  701(a),  52  Stat.  1046 
as  amended.  52  Stat.  1055  (21  U.S.C. 
342(a)  (1).  (2)(C),  and  (3)  and  371(a))j 
and  under  the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.1),  Part  500  is  amended  by 
removing  §500.40  Use  of  poultry  lif.er  as 
animal  feed. 

Effective  date.  This  revocation  is 
effective  December  29,  1980. 

(Sees.  402(a)  (1),  (2)(C),  and  (3)  and  701(a),  52 
Stat.  1046  as  amended.  52  Stat.  1055  (21 
U.S.C.  342(a)  (1).  (2)(C).  and  (3)  and  371(a))) 


Dated:  December  17, 1980. 
Jere  E.  Goyan, 

Commissioner  of  Food  and  Drugs. 

ire  Doc.  tlO-lii2f.2  KilfcJ  12-2B-«).  8  -IS  ,;.t,] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 


Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  should 
contact  EPA  by  January  23, 1981. 
ADDRESSES:  Comments.  Com.ments 
should  be  submitted  (in  duplicate  if 


_i  r« l:  __ 


performance  test  coating  lines 
controlled  by  incineralion  systems. 
Coating  lines  which  emit  no  more  than 
125  kilograms  of  VOC  per  day  and  15 
megagrams  of  VOC  per  year  are  not 

aiihiprt  tn  thp  pmi.ssinn  limits  nf  the 
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limits  of  the  CTG  document.  In  this 
analysis  the  CTG  limits  were  used  as  a 
comparison  baseline  because  they 
reflect  the  control  level  most  likely  to  be 
instituted  in  the  states'  air  pollution 
control  regulations  (State 


energy  situation  would  occur  if  all 
solvent-based  coating  lines  used 
incinerators  to  control  VOC  emissions. 
All  solvent  would  be  destructed  and  no 
recovery  value  could  be  obtained.  A 
potential  national  energy  demand  of 


Approximately  80  perce.".'  of  all 
pressure  sensitive  tapes  and  labels  are 
coated  with  organic  soUer.'-based 
coatings.  All  but  a  very  srr.aM  percentage 
of  this  solvent  is  emitted  during  the 
manufacturing  process  The  r'essure 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(AD-FRC  1533-8] 

Standards  of  Performance  for  New 
Stationary  Sources;  Pressure  Sensitive 
Tape  and  Label  Surface  Coating 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule  and  Notice  of 
Public  Hearing. 

SUMMARY:  Standards  of  performance  are 
proposed  to  limit  the  emission  of  volatile 
organic  compounds  (VOC)  from  new, 
modified,  or  reconstructed  pressure 
sensitive  tape  and  label  (PSTL) 
manufacturing  facilities.  Emissions 
v/ould  be  limited  to  0.20  kilograms  of 
VOC  per  kilogram  of  coating  solids 
applied  for  each  affected  coating  line  as 
measured  by  Reference  Methods  24  and 
25  (promulgated  in  the  Federal  Register 
on  October  3. 1980  45  PR  65956).  As  an 
alternative,  the  owner  or  operator  may 
demonstrate  either  a  90  percent  overall 
VOC  emission  reduction  or  an  overall 
percent  emission  reduction  which  is 
equivalent  to  the  0.20  kilograms  per 
kilogram  of  coating  solids  applied  level, 
whichever  is  less  stringent.  This  overall 
reduction  is  based  on  the  amount  of 
solvent  applied  with  the  coating  solids. 

The  proposed  standards  implement 
Section  111  of  the  Clean  Air  Act  and  are 
based  on  the  Administrator's 
determination  that  industrial  paper 
coating  facilities  contribute  signiHcantly 
to  air  pollution  whirh  may  reasonably 
be  anticipated  to  endanger  public  health 
or  welfare.  Pressure  sensitive  tape  and 
label  manufacturing  is  one  of  the  largest 
contributors  to  air  pollution  in  the 
iiidustrial  paper  coating  category.  Tha 
intended  effect  of  this  proporal  is  to 
require  new,  modified,  and 
reconstructed  pressure  sensitive  tape  or 
lable  manufacturing  facilities  to  use  the 
be?t  demonstrated  sybtcm  of  continuous 
emission  reduction,  considering  costs. 
nonair  quality  health,  and 
environmental  anJ  energy  impacts. 

A  public  hearing  will  be  held  to 
provide  interested  persons  an 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  March  2,  1981. 

Public  Hearing.  A  public  hearing  will 
be  held  on  January  30,  1981  (about  30 
days  after  proposal)  beginning  at  9  a.m. 


Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  should 
contact  EPA  by  January  23, 1981. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section  (A- 
130).  Attention:  Docket  Number  A-79- 
38,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
D.C.  20460. 

Public  Hearing.  The  public  hearing 
will  be  held  at  OA  Auditorium  EPA. 
R.TP.  North  Carolina.  Persons  wishing 
to  present  oral  testimony  should  notify   . 
Mrs.  Naomi  Durkee,  Standards 
Development  Branch  (MD-13),  U.S. 
Environmental  Piotoction  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541-5331. 

Background  Information  Document. 
The  Background  Information  Document 
(BID)  for  the  proposed  standards  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2777.  Please  refer  to  "Pressure 
Sensitive  Tape  and  Label  Surface 
Coating  Industry,  Background 
Information  Document  for  Proposed 
Standards,  "EPA-150/3-80-O03a. 

Docket.  Docket  Number  A-79-38, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  "at  EPA's 
Central  Docket  Section,  Room  2902, 
Waterside  N!all,  401  M  Street  SW.. 
VV;:shington,  D.C.  2')4G0.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Vv'.  Smith.  Standards 
Development  Branch,  Emission 
Standards  and  Enginpcring  Division  (M- 
13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  2'^7\\.  tF-lcp'none  nuni'jer  (919) 
541-.'';421. 
SUPPLEMENTARY  INrORMATION: 

Proposed  Standards 

The  proposed  standards  would  apply 
to  new,  modiiied,  end  reLi:nsti acted 
adhesive,  r'^lease,  and  precoat  coating 
linos  used  in  the  manufacture  of  PSTL. 
Tlif  emission  of  VOC  would  be  limited 
to  0.20  kilugra-ns  per  k^!o.^ram  of  coating 
sohJs  applied.  As  an  altc  native,  the 
owner  or  operator  :nay  demonstrate 
either  a  90  percent  overall  VOC 
emission  reduction  or  an  overall  percent 
emission  reducti(in  which  is  equivalent 
to  the  0.20  kilograms  per  kilogram  of 
coatings  solids  applied  level,  Vv'hichever 
is  loss  s'ringent.  Compliance  will  be 
determined  over  a  calendar  month 
averaging  period  by  Reference  Method 
24.  Reference  Method  25  will  be  used  to 


performance  test  coating  lines 
controlled  by  incineration  systems. 
Coating  lines  which  emit  no  more  than 
125  kilograms  of  VOC  per  day  and  15 
megagrams  of  VOC  per  year  are  not 
subject  to  the  emission  limits  of  the 
proposed  standard.  If  either  the  daily  or 
yearly  limit  is  exceeded,  the  coating  line 
will  become  subject  to  the  proposed 
emission  limit  of  0.20  kg  VOC  per  kg 
coating  solids  applied.  If  the  daily  or 
yearly  limits  are  not  exceeded  an 
affected  facility  is  only  subject  to  the 
recordkeeping  and  reporting 
requirements  of  the  proposed  standard. 

The  proposed  standards  are  based  on 
an  overall  VOC  emission  reduction.  The 
overall  reduction  is  calculated  by 
multiplying  the  operational  efficiency  of 
the  control  device  (carbon  adsorbers  or 
incinerators)  by  the  operational 
efficiency  of  the  vapor  capture  system 
(hooding  or  enclosures).  The  resultant 
efficiency  is  the  overall  VOC  emission 
reduction  achievable  by  a  coating 
facility. 

The  proposed  standard  allows  for 
compliance  by  using  either  low-solvent 
coatings  or  add-on  control  equipment. 
Carbon  adsorption  and  thermal 
incineration  control  systems  are  capable 
of  meeting  the  proposed  standard. 
Generally,  hot  melt  and  walerborne 
adhesive  coatings  and  100  percent  solid 
and  waterbcme  release  coatings  would 
comply  with  the  proposed  standard 
because  they  would  contain  less  than 
0.20  kilograms  of  VOC  per  kilogram  of 
coating  solids  applied. 

Summary  of  Environmental.  Energy,  and 
Economic  Impacts 

The  environmental,  energy,  and 
economic  impacts  of  a  new  source 
performance  standard  (NSPS)  are 
expressed  as  incremental  differences 
between  tlie  impacts  for  facilities 
complying  with  the  proposed  standard 
and  for  those  complying  with  a  typical 
State  Implementation  Plan  (SIP) 
emission  standard.  Most  existing  PSTL 
surface  coating  operations  are  located  in 
areas  which  are  considered 
nnnattainment  areas  for  pur,    ses  of 
achieving  the  National  Ambiei.;  .\\v 
Quality  Standard  (NAAQSj  for  ozone. 
New  facilities  are  expected  to  locate  in 
similar  areas  For  the  purpose  of  this 
analysis  it  is  assunied  that  states  have 
adopted  or  will  adopt  the  recommerded 
guidelines  in  the  conliol  techniques 
guideline  (CTG)  doou.n'^nt,  "Control  of 
Volatile  Organic  Emiss. ..    -  ?":^'m 
Existing  Stationary  Sources — \'   '  mie  II: 
Surface  Coating  of  Cans,  Coil,  Paper, 
Fabrics,  Automobiles  and  Light-Duty 
Trucks"  (EPA-450/ 2-77-008  [CTG]).  The 
States,  however,  are  not  legally  bound 
to  adopt  the  recommended  emission 
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tape  or  label  quality.  The  SOj  emissions 
rate  from  the  combustion  of  natural  gas 
is  vory  low.  Also,  the  relatively  low 
temperature  environments  in  the  direct- 
fired  burners  v;ould  result  in  low  NO, 
emissions. 


health  and  environmental  effects,  and 
energy  requirements)  at  all  new  and 
modified  sources,  there  is  a  presumption 
that  a  narrower  designation  of  the 
affected  facility  if  proper.  This  cn.'jures 
that  new  emission  sources  within  plants 


environmental  analysis  to  support  the 
position  taken. 

New  coating  lines  which  do  not 
discharge  into  the  atmosphere  more 
than  125  kilograms  of  VOC  per  day  or  15 
nie^agrams  of  VOC  per  year  would  not 
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limits  of  the  CTG  document.  In  this 
analysis  the  CTG  limits  were  used  as  a 
comparison  baseline  because  they 
reflect  the  control  level  most  likely  to  be 
instituted  in  the  states'  air  pollution 
control  regulations  (State 
Implementation  Plans). 

Compared  to  emission  control  levels 
recommended  in  the  CTG  document,  the 
proposed  standards  of  performance 
would  further  reduce  emissions  of  VOC 
from  new,  modified,  or  reconstructed 
pressure  sensitive  tapes  and  labels 
manufacturing  operations  by  about  16 
percent  in  1985.  National  emissions  of 
VOC  would  be  reduced  by  about  4.300 
mesagrams  (metric  tons)  per  year  in 
1985, ' 

National  wastewater  discharges 
would  be  13  percent  greater  than  those 
occurring  from  plants  controlled  to  the 
CTG  level.  National  discharges  of 
wastewater  would  increase  in  1985  by 
about  2.5  million  liters  (661,000  gallons) 
as  a  result  of  the  13  percent  change.  This 
increase  is  reasonable  in  light  of  the 
nationwide  reduction  in  VOC  emissions 
being  achieved. 

The  solid  waste  impact  of  the 
proposed  standards  would  be  small 
compared  to  the  amount  of  solid  waste 
generated  by  the  daily  production 
operations  of  a  PSTL  coating  facility.  A 
coating  facility  can  generate  large 
quantities  of  solid  waste  consisting  of 
flawed  coated  products,  imperfect  face 
stock,  substandard  release  paper,  empty 
cartons,  and  spools.  The  only  additional 
solid  waste  from  a  controlled  facility  is 
spent  activated  carbon  from  carbon 
adsorption  units.  In  1985  the  maximum 
expected  increase  in  national  solid 
waste  as  a  direct  result  of  the  NSPS 
would  be  about  55  megagrams  (metric 
tons).  The  proposed  standard  is 
reasonable  despite  this  solid  waste 
increase. 

The  national  energy  impact  would  be 
dependent  on  whether  the  majority  of 
new  sohent-based  coating  lines  used 
incinerr-jtion,  carbon  adsorption,  or  low- 
solvent  coatings  for  VOC  control 
purposes.  Because  the  Agency  is  unable 
to  predict  with  certainty  the  fraction  of 
new  facilities  which  will  use  each  of 
these  technologies,  this  analysis  is 
performed  on  the  two  technologies — 
carbon  adsorption  and  incineration — 
which  would  result  in  the  extreme 
impacts.  The  best  case  energy  situation 
would  result  if  all  lines  used  carbon 
adsorption,  if.  in  1985,  all  solvent-basrd 
linos  used  carbon  adsorption  controls,  a 
potential  net  national  energy  savings 
equivalent  to  27,100  barrels  (4.3  million 
liters]  of  crude  oil  per  year  is  projected. 
A  savings  is  possible  because  of  the 
large  credit  received  for  usable 
reco\ered  solvent.  The  worst  case 


energy  situation  would  occur  if  all 
solvent-based  coating  lines  used 
incinerators  to  control  VOC  emissions. 
All  solvent  would  be  destructed  and  no 
recovery  value  could  be  obtained.  A 
potential  national  energy  demand  of 
31.000  barrels  (4,9  m.illion  liters)  of  crude 
oil  for  VOC  control  is  estimated.  The 
proposed  standard  is  reasonable  even 
taking  into  account  the  worst  case 
energy  estimate. 

The  proposed  standards  would  have 
minimal  economic  impact  on  the  PSTL 
industry.  The  maximum  expected  price 
increase  necessary  to  offset  the  impact 
of  the  proposed  standards  would  be  0.9 
percent.  Nation-.vide  in  1985.  the 
anticipated  incremental  annualized  cost 
of  compliance,  including  depreciation 
and  interest,  would  be  S2.6  million. 
Effects  on  growth,  industry  structure, 
and  profitability  would  not  cause 
significant  infiationary  impacts  or 
market  withdrawals. 

In  addition  to  emission  reductions 
beyond  those  achieved  by  a  typical  SIP. 
standards  of  performance  have  other 
benefits.  They  establish  a  degree  of 
national  uniformity  to  avoid  situations 
in  which  some  States  may  attract 
industries  by  relaxing  air  pollution 
standards  relative  to  other  States. 
P'urther,  standards  of  performance 
improve  the  efficiency  of  case-by-case 
determinations  of  best  available  control 
technology  (BACT)  for  facilities  located 
in  attainment  areas,  and  lowest 
achievable  emission  rates  (LAER)  for 
facilities  located  in  nonattainment 
areas,  by  providing  a  starting  point  for 
these  determ.inations.  This  results  from 
the  process  for  developing  a  standard  of 
performance,  which  involves  a 
comprehensive  analysis  of  regulatory 
alternatives.  Detailed  cost  and  economic 
analyses  of  various  regulatory 
alternatives  are  presented  in  the 
supporting  documents  for  the  proposed 
standards. 

Rationale 

St'lr'ction  of  Source 

The  "Priority  List  and  Additions  to  the 
List  of  Categories  of  Stationary  Sources 
f"r  New  Source  Performance  Standards 
under  the  Clean  Air  Act  .■\mendments  of 
1977",  promulgated  at  44  FR  49222  en 
August  21,  1979.  ranked  sources 
according  to  the  impact  that  the 
standards  promulgated  m  1980  would 
have  on  emissions  and  public  health  in 
1990.  The  paper  coating  industry  ranked 
fourth  on  this  list  of  59  sources  to  be 
controlled  for  air  pollutants.  The 
manufacture  of  pressure  sensitive  tapes 
and  labels  is  the  largest  organic  solvent- 
using  segment  of  the  paper  coating 
industry. 


Approximately  89  percent  of  all 
pressure  sensitive  tapes  and  labels  are 
coated  with  organic  soKer.t-based 
coatings.  All  but  a  very  sma';  percentage 
of  this  solvent  is  emitted  during  the 
manufacturing  process  The  pressure 
sensitive  tape  and  label  surface  coating 
source  consists  of  any  rcllccating 
operation  which  applies  pressure 
sensitive  adhesives,  release  coatings  or 
precoats  on  a  continu.;u5  web  material. 
Decals  and  adhesi\e  speca'.ty  products 
are  included  in  the  defini'ian  of  pressure 
sensiti\e  tapes  and  labels  because  plant 
visits  and  industry  l;tera:ure  showed 
that  the  manufacturing  operations  and 
coating  formulations  for  a'.l  rf  these 
products  are  similar 

In  1978  nationwide  err.is-.jns  of  VOC 
from  the  pressure  sensitive  tape  and 
label  industry  were  estimated  at  600.000 
megagrams  (metric  tons'  This  estimate 
was  based  on  PSTL  industry  production 
dcta  and  typical  formulatijn  data.  Very 
few  of  these  emissiQr.s  v.ere  controlled 
by  State  regulations 

Selection  of  PoUutan'.s  cr  J  Affected 

Facilities 

VOC  are  the  primary  air  pollutants 
emitted  from  pressu.'-e  sensitive  tape  and 
label  surface  coating  operations.  VOC 
along  with  nitrogen  oxides  are 
precursors  to  the  formation  of  ozone  and 
oxygenated  organic  aerosols 
(photochemical  smog)  Ozcr.e  and 
oxygenated  organic  aerosols  result  in  a 
variety  of  adverse  impacts  on  health 
and  welfare,  including  impaired 
respiratory  function,  eye  irntdtion, 
deterioration  of  materials  such  as 
rubber,  and  necrosis  of  plant  tissue. 
Further  information  on  these  effects  can 
be  found  in  the  April  1973  EPA 
docum.ent  "Air  Quality  Cr.teria  for 
Ozone  and  Other  Photocheniica! 
Oxidants",  EPA-600/'S-rS-004,  This 
document  can  be  obtained  from  the  EPA 
Library  {MD-35).  Resea.-ch  Triangle 
Park,  .North  Carolina  27711,  telephone 
number  (919)  541-2777. 

Solvent  drying  ovens  are  potentially  a 
source  of  pollutants  other  than  VOC  (for 
example  NO,.  SO2,  and  particulates). 
The  drying  ovens  are  operated  \vith 
electricity,  indirect  heat  sources,  or 
direct-fired  burners.  The  electrical  ovens 
do  not  add  to  the  pollutants  expected  at 
the  source.  The  indirect-heated  ovens 
are  usually  steam-tube  heaters  with  an 
cn-site  steam  boiler.  Control  of  the 
boiler  emissions  is  being  examined  by 
EP.A  in  a  separate  strdy  of  tndustrial 
boilers. 

Generally,  natural  gas  or  liquid 
petroleum  gas  is  used  in  the  direct-fired 
heaters.  Coal  and  fuel  oil  are  not  used 
because  fly  ash  material  m  the  oven 
gases  can  adversely  affect  the  expected 
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estimated  that  one-half  a  day  or  4  hours 
is  usually  sufficient  for  these  R&D 
coating  situations.  Based  on  this 
information  and  the  model  plant  figures, 
the  daily  emission  limit  of  125  kg  (275  lb) 


environmental  alternative  for  reducing 
VOC  emissions.  By  19b5,  it  is  estimated 
that  80  percent  of  all  pressure  sensitive 
coatings  will  be  low-solvent-type 
coatings.  These  alternative  coatings  are 


achieving  at  leat  95  percent  efficiency  in 
reducing  VOC  from  an  inlet  feed  strcdra. 
Chapter  4  of  the  BID  examines  the  use  of 
catalytic  incineration  for  PSTL  plants. 
However,  the  primary  incineration  focus 
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t  jpe  ur  label  quality.  The  SOj  emissions 
rate  from  the  combustion  of  natural  gas 
is  vory  low.  Also,  the  relatively  low 
temperature  environments  in  the  direct- 
fired  burners  v;ould  result  in  low  NO, 
emissions. 

Based  on  their  overall  volume 
magnitude  and  their  severity  as  an  air 
pollutant  problem,  VOC  emissions 
would  be  the  only  pollutants  regulated 
by  thi.i  standaid. 

For  the  pui  poses  of  this  standard,  a 
single  coatir:^  line,  consisting  priiv.aiily 
of  a.':  vrihesive  release,  or  precoating 
ht.ad.  a  cying/turiiig  oven,  and  ".he 
flesh' I'f  area  betvvp*»n  the  coating  head 
arid  '•"■en.  if  defi'iPii  as  'he  affected 
facility.  I  or  svs'ems  which  have  tandem 
coj'.ir;;;  fdcilit.'.--.  each  individual 
cn:;hny  line  vveuld  be  considered  as  an 
affectf:!  facility.  A  tandem  coating 
f.ic.iii'y  is  ori!"  whmh  ri'jdts  releases  and 
adhesi\,er>  in  series  on  one  line. 

The  ciioice  of  the  affected  facility  for 
thi.s  standard  i5  bo=ied  on  the  .Agency's 
interprt  lation  of  Section  111  of  the  Act. 
and  judicial  coi;b;ruction  of  its 
.meaning.*  Under  Section  111,  the  NSPS 
mast  apply  to  "new  sources";  "source" 
is  defined  as  "any  building,  structure, 
facility,  or  installation  which  emits  or 
may  emit  any  air  pollutant"  (Section 
111(a)(3)),  Most  industrial  plants, 
however,  consist  of  numerous  pieces  or 
groups  of  equipment  which  emit  air 
pollutants,  and  which  might  be  viewed 
as  "sources."  EPA  therefore  uses  the 
term  "affected  facility"  to  designate  the 
equipment,  within  a  particular  kind  of 
plant,  which  is  chosen  as  the  "source" 
covered  by  a  given  standard. 

In  choosing  the  affected  facility,  EPA 
mubt  decide  which  pieces  or  groaps  of 
equipment  are  the  appropriate  units  fcr 
separate  emission  standards  in  the 
particular  industrial  context  inv.jlved. 
The  Agency  must  do  this  by  e.xamining 
the  situation  in  light  of  the  terms  and 
purpose  of  Section  111.  One  major 
consideration  in  this  examination  is  that 
the  use  of  a  narrower  definition  results 
in  bringing  replacement  equipment 
under  the  NSPS  sooner:  if,  for  example, 
an  entire  plant  were  designated  as  the 
effected  fa.dlify,  no  part  of  the  plant 
wi-juld  be  covered  by  the  s(i>rd;j/d 
unless  the  plant  as  a  whole  is 
"modified."  If,  on  the  other  hand,  each 
piece  of  equipment  is  designated  as  the 
affected  facility,  thei  as  cai.h  niece  is 
rviplaced,  the  replacement  piece  will  be 
a  new  source  subject  to  the  standard. 
Since  the  purpose  of  Section  111  is  to 
minimize  emissions  by  the  ap pl^.c'tion  of 
the  best  demonstrated  control 
technology  (considering  cost,  other 


'The  most  important  r.ase  if  ASARCO.  Inc.  v. 
EP.A.  578  F.  2d  319  (U.C.  Cir.  1978). 


health  and  environmental  effects,  and 
energy  requirements)  at  all  new  and 
modified  sources,  there  is  a  presumption 
that  a  narrower  designation  of  the 
affected  facility  if  proper.  This  cn-;ures 
that  new  emission  sources  within  plants 
will  be  brought  under  the  coverage  of 
the  standards  as  they  are  inst.illcd.  This 
presumption  can  be  overcome^,  however, 
if  the  Agency  concludes  that  ihe 
relevant  statutory  factors  (tet'hnical 
feasibility,  cost,  energy,  and  oLher 
environmental  impacts)  point  to  a 
broader  definition.  The  apphcal'un  of 
these  factors  is  diiicussed  belo-,v. 

Designation  of  the  entire  cooking 
operation  from  unwind  to  rewind  as  an 
affected  facility  was  also  con-ideied. 
Such  a  designation  would  allow  those 
sources  that  achieve  hitihly  e;7ect.ve 
control  on  som.e  coating  sections  (of  a 
single  coating  linn)  to  provide  less 
control  on  other  sections,  so  long  as  the 
aggregate  emission?  from  the  coating 
line  are  less  than  or  equal  to  those 
allowed  under  the  proposed  standard, 
ihe  proponents  of  a  hroader  designation 
of  affected  facility  (ys  the  operation 
from  unwind  to  rewind)  believe  it  would 
provide  additional  incentive  to  industry 
for  the  innovative  use  of  low-solvent 
technology  in  proce.sses  v.'here  it  is  not 
currently  available. 

Based  on  currently  available 
information,  EPA  believes  that  the  cost 
and  energy  savings  already  associated 
with  using  low  solvent  technology  are  so 
great  that  any  additional  incentive 
derived  through  the  use  of  the  broader 
designation  of  affected  facility  will  have 
little  or  no  impact  on  the  rate  of 
innovation.  If  this  is  true,  the  proposed 
designation  of  affected  facility  would 
give  more  total  emis"vion  reduction  than 
the  alternative  broader  designation 
because  the  low-solvent  materials 
would  be  'jsed  regardless  and  the  other 
sections  of  the  coating  line  would  still 
have  to  be  fully  ccntrolled  u'ith  a 
capture  system  and  a  control  device. 

In  order  to  promulgnfe  the  broader 
designation,  EPA  would  have  to  find 
that  it  would  achieve  greater  total 
emission  reductions  or  equivalent  total 
reductions  with  significant  ether 
bencifits  such  as  r^^duccd  costs,  energy 
consurrption  or  other  environmental 
impacts.  EPA  solicits  comments  on  this 
issue. 

Persons  urging  consideration  of  the 
alternative  broader  designation  should 
specifically  address  the  issue  of  how 
nv.ich  additional  incentive  (or 
disincentive)  the  designation  of  affected 
facility  is  likely  to  provide  for  an  owner 
ur  operator's  decision  to  use  low-solvent 
coatings.  Where  possible  the  comments 
should  present  an  economic  and 


environmental  analysis  to  support  the 
position  taken. 

New  coating  lines  which  do  not 
discharge  into  the  atmosphere  more 
than  125  kilograms  of  VOC  per  day  or  15 
me^agrams  of  VOC  per  year  would  not 
be  subject  to  the  emission  limits  of  the 
proposed  new  source  standard.  A  major 
factor  influencing  the  institution  of  these 
limits  was  PSTL  industry  comment 
concerning  the  treatment  of  research 
and  development  (R&D)  coating  lines. 
The  industry  felt  that  RStD  lines  should 
not  be  subject  to  the  same  emission 
limits  as  a  production  facility.  Upon 
examination  of  these  operations,  the 
EPA  determined  that:  the  cost  to  control 
R&D  emissions  would  be  high,  the 
achievable  emissions  reduction  would 
be  minimal,  and  normal  production 
coating  lines  would  operate  well  above 
the  stated  daily  and  yearly  limits.  For 
these  reasons  the  exemption  limits  were 
developed.  The  limits  were  based  on 
industry  information  concerning  R&D 
operations.  The  exemption  limits, 
however,  apply  to  all  new,  modified,  or 
reconstructed  coating  lines,  and  not  just 
to  R&D  facilities.  If  either  the  daily  or 
yearly  limit  is  exceeded,  the  coating  line 
would  be  subject  to  all  the  requirements 
of  the  proposed  standard.  If  the 
exemption  limits  are  not  exceeded,  the 
owner  or  operator  must  only  record 
solvent  usage  at  the  coating  line  and 
report  it  to  the  Administrator. 

The  daily  and  yearly  exemption  limits 
are  based  on  data  received  from  tape 
and  label  companies  on  their  R&D 
faciUties  and  on  the  model  plant 
analysis  in  Chapter  6  of  the  BID 
Manufacturers  in  the  tape  and  label 
industry  have  indicated  that  61  cm  (24 
in)  coaters  are  very  popular  ipi  use  in 
R&D  projects.  This  size  corresponds  to 
the  sm.ali  size  model  plant  in  the  BID 
analysis.  Industry  sources  also  stated 
that  R&D  coaters,  when  used,  only  run 
about  two  hours  a  day.  The  model  plant 
analysis  determined  that  a  61  cm  coater 
will  use,  on  the  average,  about  29  kg  (64 
lb)  of  solvent  per  hour.  A  typical  PSTL 
facility  will  then  consum.e  about  58  kg 
(J28  lb)  of  solvent  per  day  for  R&D 
pcrposes.  Taken  on  an  annua!  basis,  this 
translates  to  about  15  megagranis  of 
solvent  for  a  facility  operating  6C0O 
hours  a  year.  The  EPA  feels  this  number 
is  reasonable  because  industry  sources 
proposed  exemption  emission  limits  of  5 
to  10  megagrams  per  year  for  R&D 
coating  lines. 

Manufacturers  also  indicate  J  that 
R&D  projects  are  run  for  more  t!i:'n  two 
hours  a  day  in  some  cases.  These  cases 
occur  when  larger  quantities  oi  liiaierial 
are  needed  for  quality  testing  and 
marketing  purposes.  Indestry  sources 
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problems  is  detailed  in  Chapter  4  of  the 
BID. 

The  second  means  of  effectively 
controlling  VOC  emissions  from 
nressure  sensitive  tape  and  label  coating 


maintained  through  design  of  drying 
ovens  with  high  turn  down  ratios  and  air 
tight  gas  ducting  systems.  Operators  can 
also  minimize  the  low  VOC 
concentration  problem  by,  whenever 


label  stock  materials.  Their  operations 
are  typified  by  short  products  nms  (less 
than  four  hours),  varied  line  speeds,  and 
varied  solvent-adhesive  mixtures.  These 
operating  conditions  make  this  facility  a 
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estimated  that  one-half  a  day  or  4  hours 
is  usually  sufficient  for  these  R&D 
coating  situations.  Based  on  this 
information  and  the  model  plant  figures, 
the  daily  emission  limit  of  125  kg  (275  lb) 
was  calculated  and  determined  to  be 
reasonable.  The  level  of  the  daily  limit 
allows  coating  firms  greater  flexibility  in 
their  R&D  operations. 

The  affected  facility  was  chosen  to 
incorporate  the  primary  sources  of  VOC 
emissions  from  PSTL  coating.  The 
drying/curing  oven  repiesents  the  major 
source  of  VOC  emissions  witiiin  the 
affected  fapiiity.  The  coated  web  is 
heated  in  the  oven  where  80  to  95 
percent  of  the  solvent  is  evaporated  and 
vented  titkcr  to  the  atmosphere  or  to  a 
control  device.  These  oven  emissions 
can  be  effectively  controlled  by  ducting 
them  so  they  discharge  to  the 
atmosphere  through  either  a  carbon 
adsorption  or  a  thermal  incineration 
system.  One  to  eighteen  percent  of  the 
total  applied  solvent  escapes  as  fugitive 
emissions  and  zero  to  five  percent  ends 
up  trapped  in  the  final  coated  product. 
The  area  from  the  coating  bead  to  the 
entrance  of  the  oven  is  potentially  the 
highest  source  of  fugitive  VOC 
emissions.  Hoods  or  enclosures  can  be 
used  in  this  area  to  effectively  capture 
fugitive  emissions.  Once  captured  the 
fugitives  may  be  ducted  to  either  the 
oven  or  to  a  control  device. 

Other  equipment  such  as  wind  and 
rewind  stations  are  a  part  of  the 
affected  coating  line,  but  are  not  VOC 
emission  sources.  VOC  emissions  from 
formulation,  storage,  and  cleanup 
operations  are  not  included  in  this 
regulation.  These  emissions  are  not 
being  regulated  at  this  time  because:  (1) 
Formulation  emissions  are  already 
controlled  to  low  levels  due  to 
occupational  safety  .'•c^sons  and  (2)  the 
solvent  cleanup  emissions  are  generally 
low  concentration,  low  volume  sources 
which  are  very  difficult  to  capture  and 
control. 

Selection  of  Basis  of  Proposed 
Standards 

This  section  describes  the  emission 
control  technology  applicable  to  the 
PSTL  industry  and  the  regulatory 
alternatives  considered  by  EPA  m  the 
development  of  this  standard.  Included 
is  a  summary  of  the  environmental, 
energy,  and  economic  impacts,  and 
nonair  quality  health  impacts  of  the 
aternatives  and  a  description  of  the 
basis  of  the  proposed  standards. 

Control  Technologies.  Available 
control  technologies  for  reducing  VOC 
emissions  from  PSTL  facilities  include 
the  use  of  low-solvent  coatings  or  an 
emission  capture  and  control  system. 
Low-solvent  coatings  provide  the  best 


environmental  alte.Tiative  for  reducing 
VOC  emissions.  By  19«5,  it  is  estimated 
that  80  percent  of  all  pressure  sensitive 
coatings  will  be  low-solvent-type 
coatings.  These  alternative  coatings  are 
available  for  both  adhesives  and 
releases  and  can  be  purchased  as 
waterborne,  emulsion,  or  100  percent 
solids  formulations.  Advantages  of  these 
coatings  include  low  cost,  low  energy 
use,  good  viscosity  even  at  a  high  solids 
content,  and  negligible  air  pollution, 
to.xicity,  or  fire  hazards.  However,  low- 
solvent  coatings  are  not  technologically 
advanced  to  the  point  where  they  can  be 
interchanged  with  all  solvent-based 
formulations.  Major  technical  problem 
areas  for  low-solvent  coatings  include 
cohesive  strength,  solvent  resistance. 
UV  degradation,  wettability,  and 
dimensional  stability.  The  added 
difficulty  of  total  customer  acceptance 
further  reduces  the  range  of  product 
Rubstitutabiiity  for  low-solvent  coatings. 
Because  low-solvent  coatings  cannot  be 
applied  in  all  cases,  th(-y  cannot  be  used 
as  the  sole  basis  for  the  proposed 
standard. 

Carbon  adsorption  and  thermal 
incineration  used  in  conjunction  with 
emission  capture  systems  have  both 
been  used  as  control  devices  to  reduce 
VOC  emissions  from  pressure  sensitive 
tape  and  label  coating  facilities. 
Available  performance  data  indicate 
that  the  two  devices  are  equivalent  in 
reducing  VOC  emissions.  Although  both 
control  devices  have  experienced 
operating  problems,  it  has  been 
demonstrated  that  they  can  be 
successfulily  used.  Two  of  the  problems 
are:  (1)  Poor  control  performance  on  low 
VOC  concentration  gas  streams  and  (2) 
plugging  or  fouling  problems  resulting 
from  volatilization  of  oligomeric 
adhesive  and  release  materials.  Both  of 
these  problems  can  be  reduced  or 
eliminated  t'nrough  proper  design  and 
operation  of  drying  ovens  and  the 
control  devices  to  the  extent  that  a 
facility  will  comply  with  the  proposed 
standard. 

A  thermal  incinerator  is  an  effective 
VOC  emission  control  device  for  all 
types  of  solvents.  Thermal  incinerators 
operating  at  temperatures  greater  than 
rsCC  (1400T)  have  demonstrated  the 
ability  to  achieve  at  least  95  percent 
reduction  of  all  VOC  in  the  incinerator 
feed.  The  EPA  document.  "Control  of 
Volatile  Organic  Emissions  from 
Existing  Stationary  Sources — Volume  I: 
Control  Methods  for  Surface  Coating 
Operations"  (EPA-450/2-76-028). 
verifies  that  this  level  of  reduction  is 
achievable.  Catalytic  incineration  has 
also  been  demonstrated,  in  the  same 
EPA  document,  to  be  capable  of 


achieving  at  leat  95  percent  efficiency  in 
reducing  VOC  from  an  inlet  feed  .s'  cam. 
Chapter  4  of  the  BID  examines  the  use  of 
catalytic  incineration  for  PSTL  plants. 
However,  the  primary  incineration  focus 
in  this  rationale  was  devoted  to  thermal 
incineration,  because  no  catalytic 
incineration  was  found  in  use  in  PSTL 
facilities  for  VOC  emissions  control. 

Thermal  incineration  is  most  cost 
effective  when  heat  exchange  equipment 
is  used  to  recover  the  heat  from  the 
combustion  of  the  solvent  and  any 
additional  fuels.  At  40  percent  of  the 
lower  explosive  limit  (LEL),  the 
implementation  of  primary  (preheating 
of  the  incinerator  feed  gases)  and 
secondary  heat  recovery  could  supply 
the  primary  and  secondary  heat 
requirements  for  one  coating  line  and 
the  secondary  requirements  for  another 
line.  At  the  very  least,  prim.ary  heat 
recovery'  should  be  included  in  new 
incinerator  design.  Additional  heat  can 
be  easily  recovered  and  used  as  heat 
energy  for  work  area  space  heating. 

The  question  of  I.F.I,  is  important  for 
safety  and  economic  reasons.  The  LEL  is 
the  lowest  vapor  concentration  in  air, 
expressed  as  volume  percent  at  which 
the  mixture  would  support  a  flame  or 
explosion  at  temperatures  below  121  °C 
(250'F).  Insurance  safety  regulations 
require  normal  operation  at  less  than 
about  25  percent  of  the  LEL  Operation 
up  to  50  to  60  percent  of  the  LEL  is 
permitted  when  continuous  vapor 
monitoring  systems  are  employed  to 
control  the  vapor  concentration  in  the 
air.  The  operation  of  an  incinerator  at 
higher  LEL  values  is  cost  effective 
because  less  supplemental  fuel  is 
required.  While  optimal,  operating  al 
high  LEL  Fevels  is  not  always  possible  in 
every  coating  facility.  Factors  such  as 
poor  coating  line  design,  operation  at 
slow  line  speeds,  and  stream  dilution  by 
excess  ventilation  air  may  limit  the 
achievable  LEL.  Occupational  Safety 
and  Health  Administration  (OSHA) 
rules  may  require  excess  ventilation  air 
in  some  facilities  to  meet  certain 
maximum  solvent  concentrations  in  the 
worker  area. 

Heat  exchanger  fouling  has  been  one 
of  the  greatest  problems  with 
incineration  systems.  This  is  especially 
true  in  silicone  release  and  adhesive 
systems.  The  silicone  monomers  which 
volatilize  are  oxidized  in  the  incinerator 
and  coat  the  heat  exchanger  surfaces  as 
a  silica  material.  Operating  experience 
has  indicated  that  routine  heat 
exchanger  surface  cleanup  is  required 
for  proper  incinerator  operation.  The 
experience  of  one  manufacturer  with 
this  type  of  system  and  these  operating 
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are  designed  to  control:  (1)  The  oven 
emissions  only  or  (2)  the  oven  and 
fugitive  emissions  together. 

Regulatory  Alternative  I  is  a  no 
additional  regulation  alternative.  This 


on  a  comparison  of  the  expected 
impacts  of  Regulatory  Alternatives  II 
and  III  to  Regulatory  Alternative  I.  The 
overall  impacts  of  the  regulatory 
alternatives  are  heavily  influenced  by 
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recovered  solvent.  Generally  this  water 
is  routed  into  local  waste  treatment 
systems  or  is  emitted  directly  to  the 
environment.  If  one  assumes  that  all 
VOC  emissions  from  PSTL  coating 
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problems  is  detailed  in  Chapter  4  of  the 
BID. 

The  second  means  of  effectively 
controlling  VOC  emissions  from 
pressure  sensitive  tape  and  label  coating 
lines  is  carbon  adsorption.  Several 
plants  in  the  industry  presently  use  this 
technology  with  success.  Test  data  from 
PSTL  plants  and  self-monitoring  data 
supplied  by  PSTL  manufacturers  have 
indicated  that  operational  efficiency 
levels  of  at  least  95  percent  or  greater 
are  attainable  with  carbon  adsorbers. 
For  the  purposes  of  this  analysis,  carbon 
adsorbers  were  assumed  to  be  95 
percent  efficient  in  reducing  VOC 
emissions.  This  efficiency  level  has  been 
attained  in  PSTL  facilities  despite  the 
occurrence  of  problems  such  as:  bed 
fires,  carbon  fouling,  freeze  damage, 
corrosion,  and  low  LEL  inlet  streams 
Carbon  adsorption  systems  are 
generally  regenerated  with  steam. 
although  any  hot,  non-reactive  gas  can 
be  used  to  strip  the  beds.  If  steam  is 
used,  the  carbon  adsorption  system  is 
generally  limited  to  solvents  which  are 
not  water  soluble  (unless  the  operator 
uses  add-on  distillation  or  separation 
processes).  All  systems  currently 
operating  on  PSTL  coating  lines  in  the 
United  States  use  steam  for  carbon  bed 
regeneration.  Fouling  of  the  carbon  beds 
by  volatilized  adhesives  and  releases  is 
a  recurring  operational  problem.  This 
problem  can  be  adequately  reduced  by 
filtering  the  feed  gas  before  it  enters  the 
carbon  beds.  Again  silicone  materials 
are  a  greater  problem  than  the  adhesive 
resins.  Generally  carbon  beds  on 
silicone  coating  lines  are  changed  twice 
as  often  as  beds  on  rubber  or  acrylic 
rtsia  coating  lines. 

Lew  VOC  concentration  gas  stream,s 
i'ess  than  10  percent  LEL)  are  a  prohleni 
for  both  carbon  adsorption  and 
incineration  VOC  control  equipment.  !n 
incinerators  the  low  concentration  gas 
strea.-n  will  require  much  more  fuel  to 
incinerate  the  same  amount  of  solvent 
gases  as  in  a  high  concentration  stream 
The  higher  fuel  usage  will  mean  higher 
operating  costs.  Data  from  existing  PSTl. 
facilities  demonstrate  that  the 
attainment  of  a  90  percent  overall  VOC 
emission  reduction,  on  a  monthly  basis, 
is  possible  at  less  than  10  percent  LEL 

For  carbon  adsorption  systems,  the 
low  VDC  concentration  means  poor  bed 
performance.  The  beds  are  usually 
designed  for  a  certain  maximum  VOC 
concentration  based  on  a  desired  outlet 
VOC  concentration.  Operating 
experience  has  shown  that  at  low 
solvent  concentrations  the  performance 
of  the  bed  decreases  resulting  in  a  lower 
overall  VOC  reduction.  Higher  gas 
stream,  VOC  concentrations  can  be 


maintained  through  design  of  drying 
ovens  with  high  turn  down  ratios  and  air 
tight  gas  ducting  systems.  Operators  can 
also  minimize  the  low  VOC 
concentration  problem  by,  whenever 
possible,  coating  products  with  similar 
solvent  loadings  on  the  same  coating 
line. 

The  use  of  hoods  or  enclosures  can  be 
an  effective  means  for  capturing  fugitive 
solvent  emissions  around  the  coater 
area.  Fugitive  solvent  is  that  solvent 
which  is  emitted  from  the  coating 
applicator  and  flashoff  areas.  The  hood 
can  be  located  directly  over  the  web  to 
capture  vapors  released  from  the  coated 
surface.  In  small  lines  the  time  interval 
between  when  the  web  is  coated  and 
when  it  enters  the  oven  is  about  two  to 
five  seconds.  In  large  and  medium  lines 
the  interval  is  two  seconds  or  less.  Since 
mos^  solvents  are  heavier  than  air,  fioor 
seeps  and  hooding  under  the  web  can 
also  be  used  to  effectively  capture 
emissio.-.s.  The  ideal  situation  is  to 
tota'ly  enclose  the  coater  and  get  an 
effective  100  percent  VOC  capture. 
When  a  hood  or  enclosure  is  used,  all  of 
the  :aptured  fugitive  solvent  emissions 
shouid  be  ducted  back  into  the  system 
and  the  control  device.  If  the  captured 
gases  are  Msed  as  makeup  air  to  the 
over.s.  the  dilution  of  the  oven  gases  is 
minirrjied. 

Presently  no  total  enclosure  structures 
are  used  in  the  pressure  sensitive  tape 
and  label  industry.  However,  when 
surveyed,  firms  engaged  in  similar 
coating  operations  (for  example,  zinc 
OKiie  paper  coating)  responded 
favorahiy  concerning  the  use  of  totally 
enclosed  coaters.  No  problems  related 
to  enclosure  nse  were  given.  In  addition 
♦o  environmental  benefits,  occupational 
safety  concerns  were  also  given  as  a 
reason  tor  enclosuro  use.  Enclosures 
were  jseful  in  reducing  VOC  levels 
dlony^  the  P.oor  and  in  the  general  work 
jrpa  around  the  coater.  thereby 
tess<  r/ng  any  potential  explosion 
hazards. 

In  '.he  iape  and  label  industry  one  firm 
does  uper'ite  a  total  building  air 
evacuation  system.  This  system  removes 
all  air  from  the  coating  building  and 
sends  .t  to  a  carbon  adsorber.  In  effect 
the  plant  jperates  a  total  building 
enclusure.  Calculations  on  the  overall 
•jfficiency  of  this  system  indicate  that  a 
solvent  capture  efficiency  of  95  percent 
(s  being  obtained. 

The  best  controlled  coating  operating 
examined  in  the  tape  and  label 
manufacturing  industry  has  four  coating 
lines  controlled  by  one  carbon 
ads  j.'piion  unit.  Three  of  the  lines  are 
0.71  meters  !28  inches)  wide  and  one 
line  ;s  14  meters  (56  inches)  wide.  The 
conipnny  produces  a  wide  variety  of 


label  stock  materials.  Their  operations 
are  typified  by  short  products  nms  (less 
than  four  hours),  varied  line  speeds,  and 
varied  solvent-adhesive  mixtures.  These 
operating  conditions  make  this  facility  a 
more  difficult  control  situation  than 
operations  which  run  on  a  continuous 
basis.  Over  a  four  week  period  this 
system  has  shown  an  overall  solvent 
recovery  efficiency  of  slightly  greater 
than  93  percent.  During  that  time  the 
company  performed  140  runs  and  used 
such  solvents  as  toluene,  acetone, 
hexane,  ethyl  acetate,  methyl  ethyl 
ketone,  rubber  solvent,  heptane,  xylene, 
ethyl  alcohol,  isopropanol  and 
recovered  solvents*  The  coating  lines 
use  hoods  to  capture  VOC  emissions 
over  the  freshly  coated  web.  The  hoods 
are  ducted  into  the  ovens.  The  oven 
makeup  air  is  pulled  from  the  coater 
room  with  the  ovens  running  at  a 
slighdy  negative  pressure  with  respect 
to  the  room.  The  overall  effect  is  to  draw 
all  fugitive  emissions  into  the  oven  with 
their  eventual  discharge  through  the 
carbon  adsorption  system.  This  plant 
demonstrated  that  high  VOC  reductions 
can  be  achieved  even  with  low  VOC 
concentration  streams.  During  this  four 
week  recovery  period  the  LEL  in  the 
system  was  less  than  ten  percent, 

A  second  tape  coating  facility  with  a 
carbon  adsorption  control  system  has  a 
near  90  percent  overall  reduction.  This 
system  has  hoods  over  the  coating 
areas;  however,  all  hood  gases  are 
vented  directly  to  the  atmosphere.  Test 
data  indicate  that  if  the  solvent  vapors 
captured  by  the  hoods  are  ducted  back 
into  the  ovens  the  system  would  show  a 
greater  than  90  percent  overall  VOC 
reduction.  Further  data  from  this  plant 
indicated  an  average  overall  VOC 
reduction  of  90  percent  for  the  entire 
year  of  1979.  The  overall  reduction  for 
most  of  the  calendar  months  was  90 
percent  or  more.  In  the  latter  part  of  the 
year  the  overall  reduction  dropped 
below  90  percent  on  a  monthly  basis. 
This  drop  occurred  because  the  carbon 
life  of  the  control  device  had  been 
exceeded  by  several  months.  With  the 
installation  of  new  carbon  the  overall 
reduction  efficiency  once  again  reached 
90  percent  or  more.  Through  April  of 
1980  an  average  overall  VOC  reduction 
of  about  94  percent  has  been  attained. 

Regulatory  alternatives.  The 
regulatory  alternatives  considered  in 
developing  the  standard  are  based  on 
the  methods  available  to  control  the 
VOC  emissions  from  the  PSTL  industry. 
(n  this  industry  the  two  primary 
emission  sources  are  the  oven  exhausts 
and  fugitives,  with  the  oven  exhausts 
being  the  more  significant  source. 
Therefore,  the  regulatory  alternatives 
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incinerator  feed  gases.  If  the 
concentration  can  be  maintamed  near  40 
percent  LEL.  fuel  requirements  will  be 
low. 

Ttiprp  in  a  nntpntial  in  the  PSTL 


Economic  Impact.  The  economic 
impacts  of  all  three  regulatory 
alternatives  are  minimal.  In  cases  where 
they  can  be  used,  owners  or  operators 
will  invest  m  low-solvent  coating 


generated  by  an  investment.  All  impacts 
represent  the  situation  in  1985. 

An  economic  analysis  was  not 
performed  for  the  precoat  coating  lines 
because  the  physical  and  operational 
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are  designed  to  control:  (1)  The  oven 
emissions  only  or  (2)  the  oven  and 
fugitive  emissions  together. 

Regulatory  Alternative  I  is  a  no 
additional  regulation  alternative.  This 
alternative  represents  what  could 
happen  if  no  NSPS  were  written  and 
new  sources  were  regulated  by  the  SIP 
regulations.  The  recommended  guideline 
for  the  SIP  regulations  represents  a 
system  which  captures  90  percent  of  all 
volatilized  solvents  and  then  destroys  or 
recovers  90  percent  of  those  emissions. 
The  overall  reduction  of  VOC  emissions 
froin  all  affected  facilities  would  be 
about  80  percent.  The  Alternative  I 
control  level  is  the  baseline  of 
comparison  for  the  other  regulatory 
alternatives.  Regulatory  Alternative  I 
control  could  be  achieved  by  the  use  of 
carbon  adsorption,  incineration,  or  low- 
solvent  coatings. 

Regulatory  Alternative  II  is  based  on 
the  control  of  oven  emissions  only.  This 
regulatory  alternative  is  very  similar  to 
Alternative  I  excepi  that  the  efficiency 
of  the  add-on  control  device  is  selected 
as  95  percent  rather  than  the  90  prcent 
control  level  because  it  is  more 
indicative  of  current  control  system 
operations.  Therefore,  with  a  capture 
efficiencv  of  90  percent,  the  overall  VOC 
reduction  for  this  control  system  is 
app->oximately  85  percent.  Carbon 
adsorption,  incineration,  or  low-solvent 
coafi.igs  could  be  used  to  control 
emissions  under  this  alternative. 

Regulatory  Alternative  111  is  based  on 
the  control  of  both  oven  and  fugitiv  e 
VOC  emissions.  To  obtain  a  high  dugree 
of  fugitive  capture  a  fugitive  conl/oi 
device  (such  as  a  hood  or  a  ccmple'e 
enclosure  of  the  coating  area)  is  used 
between  the  coater  and  the  oven.  The 
caputured  fugitive  VOC  emissions  are 
ducted  into  the  oven  o:  the  add-on 
control  device.  The  recommended 
method  of  ducting  is  to  use  the  cfsptured 
gases  containing  fugitive  VOC  as 
makeup  air  to  the  drying  oven.  Control 
of  the  fugitives  results  in  a  higher  VOC 
capture.  In  this  Cc>se,  95  percent  of  the 
applied  solvent  that  is  volatilized  is 
captured.  Under  Alternative  III  the 
control  device  reduces  95  percent  of  the 
captured  emissions,  and  an  overall  VOC 
reduction  of  90  percent  or  greater  is 
achieved.  Dat.i  from  existing  well- 
designed  pressure  sensitive  tape  and 
label  coating  facilities  indicate  that  up 
to  93  percent  overall  VOC  reduction  can 
be  achieved.  Chapter  4  and  Appendix  C 
of  the  BID  examine  data  from  well- 
controlled  facilities  in  greater  detail. 

Environmental,  Energy,  and  Economic 
Impacts 

The  environmental,  energy,  and 
economic  impacts  of  the  NSPS  are  based 


on  a  comparison  of  the  expected 
impacts  of  Regulatory  Alternatives  II 
and  III  to  Regulatory  Alternative  I.  The 
overall  impacts  of  the  regulatory 
alternatives  are  heavily  influenced  by 
the  predicted  decline  in  the  use  of 
organic  solvent-based  systems. 
Currently,  80  to  85  percent  of  all 
pressure  sensitive  tape  and  label 
coatings  are  applied  with  organic 
solvent  formulations.  By  the  year  1990  it 
is  predicted  that  organic  solvent  coating 
will  only  constitute  10  percent  of  PSTL 
all  coatings.  Based  on  total  solvent  use 
these  numbers  represent  approximately 
600,000  megagrams  (metric  tons)  of 
solvent  used  in  1978  v\,hiie  only  91,000 
megag-^ms  (metric  tons)  are  expected  in 
1990.  The  use  of  organic  solvent  coatings 
will  decline  because  of:  (1)  The 
increasing  availability  of  alternative 
low-solvent  coatings,  (2)  the  high  cost 
and  lesseni*j  supply  of  organic 
solvents,  and  (3)  increasing 
environmental  regulations  relating  to 
solvent  use. 

Environmental  Impacts.  An  analysis 
was  made  to  compare  the  estimated 
national  impacts  of  VOC  emissions, 
wastev/ater  effluents,  solid  waste 
generation,  and  energy  use  associated 
with  the  regulatory  alternatives.  The 
impacts  in  1978  are  based  only  on 
Regulatory  Alternative  I  which 
represents  no  NSPS  action  and  SIP 
adoption  of  the  CTG  recommended 
emission  limit.  For  all  environm.ental 
pHrameters  the  impacts  decrease  due  to 
the  predicted  dramatic  increa.se  in  the 
use  of  energy-efficient,  low-solvent 
coating  technology.  In  1985  'he  expected 
increases  in  adverse  environmental 
Impacts  from  Regulatory  Alternatives  II 
and  III  are  not  major. 

By  1985  it  is  predicted  that  the  PSTL 
industry  will  use  125, OCX)  megagra.Tis 
(metric  tons)  of  solvents.  Regulatory 
Alternative  I  (no  NSPS  with  SIP  control 
only)  would  result  in  expected  total 
VOC  emissions  of  27,400  m.egagrams 
(metric  tons)  per  year.  If  Regulatory 
Alternative  il  is  applied  these  em  ssions 
are  expected  to  be  reduced  by  2,600 
megagrams  (metric  tons)  to  24.800 
megagrams  (metric  tons)  per  year.  This 
represents  a  9.5  percent  reduction  in 
emissions.  If  Alternative  III  control  is 
exercised  the  total  VOC  emissions  are 
expected  to  be  23,100  m.egagrams 
(metric  tons)  per  year.  This  represents  a 
16  percent  reduction  in  total  emissions 
over  the  projected  baseline  control  level. 

Wastewater  discharge  from  PSTL 
coating  operations  increases  with  the 
use  of  carbon  adsorption  systems  for 
VOC  control.  The  additional 
wastewater  comes  from  steam 
condensate  which  is  separated  from  the 


recovered  solvent.  Generally  this  water 
is  routed  into  local  waste  treatment 
systems  or  is  emitted  directly  to  the 
environment.  If  one  assumes  that  all 
VOC  emissions  from  PSTL  coating 
facilities  are  controlled  by  carbon 
adsorption  units  (worst  case  estimate), 
the  resulting  wastewater  flow  for 
Alternative  III  is  13  percent  greater  than 
that  expected  from  systems  required  to 
meet  the  Alternative  I  control  level.  In 
1985,  if  all  the  solvent-based  coating 
facilities  used  carbon  adsorption,  the 
total  amount  of  wastewater  would  be 
about  20  million  liters  per  year.  The 
a.mount  of  VOC  potentially  in  this 
volume  of  water  is  about  10  megagrams 
(metric  tons).  Even  in  the  worst  case 
situation  the  proposed  standard  is 
reasonable. 

The  solid  waste  impact  from  the 
addition  of  VOC  controls  in  the  PSTL 
industry  is  expected  to  be  small.  The  use 
of  carbon  adsorption  systems  produces 
waste  activateds  carbon.  The  carbon 
must  be  replaced  every  one  to  six  years 
depending  on  pcrformsnce.  The  waste 
carbon  can  be  landfilled,  burned  as  a 
solid  fuel,  or  sold  to  firms  which 
renctivate  the  carbon.  The  landfill 
operation  represents  the  greatest 
potential  adverse  environmental 
problem.  This  problem  can  be  minimized 
by  proper  design,  construction,  and 
operation  of  the  landfill  site.  In  1985  the 
estimated  national  incremental  carbon 
solid  v.aste  production  from  PSTL 
facilities  is  approximately  55  megagrams 
{metric  tons).  This  waste  load  would 
occur  under  Regulatory  Aher.native  III 
control.  The  solid  waste  impact  is 
reasonable  when  compared  to  the  total 
nationwide  VOC  reduction  being 
achieved. 

Energy  Impact.  The  total  industry- 
wide use  of  electricity  and  fos.sil  fuels  is 
expected  to  decline  in  the  next  ten 
years.  The  primary  reasons  for  this 
decliiie  is  the  greater  use  of  more  fuel 
efficient,  lew-solvent  systems,  such  as 
hot  melts  and  waterbcrne  adhesives  and 
100  percent  solids  and  waterborne 
releases.  The  low-solvent  systems 
eliminate  the  need  for  large,  full- 
consuming  solvent  drying  ovens. 

P'or  an  individual  coaling  facility,  the 
supplement  energy  use  is  higher  for  a 
solvent-type  coating  Une  with  an  add-on 
VOC  control  device  than  a  line  with  no 
controls  at  all.  More  electrical  energy  is 
needed  to  power  an  increased  number 
of  fans  and  fans  with  higher  capacities. 
For  coating  lines  controlled  by  carbon 
adsorption  units,  fossil  fuels  must  be 
used  to  run  the  steam  boilers.  Coating 
lines  controlled  by  incineration  would 
have  fuel  requirements  that  are 
dependent  on  the  concentration  of  the 
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growth  rale  and  structure.  The 
availability  of  low-solvent  technologies 
and  the  small  prioe  and  ROI  impacts  on 
the  conventional  solvent-based  systems 
imply  that  the  regulatory  alternatives 


emissions  from  al!  exhaust  gases 
discharged  to  the  atmosphere.  (2) 
kilograms  of  emissions  pe:  unit  of 
production.  (3)  control  efficiency,  a.id  (4i 
kilograms  of  emissions  per  unit  weight 


first  would  be  to  set  a  control  levd 
an  OSS  the  add-on  control  device.  This 
form  would  provide  a  good  meane  for 
1  educing  oven  emissions  but  would  not 
insure  the  control  of  fugitive  em^sions. 
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mcinerator  feed  gases.  If  the 
concentration  can  be  maintained  near  40 
percent  LEL,  fuel  requirements  will  be 

low. 

There  is  a  potential  in  the  PSTI. 
iindiistry  for  a  net  national  energy 
savmgs.  This  savings  would  be  possible 
if  many  or  all  solvent-based  coating 
lines  used  solvent  recovery  control 
systems.  The  recovered  solvent  more 
than  offsets  the  supplemental  energy 
needed  to  operate  the  systems.  The  net 
recovered  solvent  could  be  translated 
ivAo  barrets  of  oil,  consequently  equaling 
bj^rrels  of  oil  that  would  not  then  have 
10  be  imported. 

In  1985,  Regulatory  Alternative  II 
wou'd  have  an  increased  energy 
fcCuirL-ment  of  about  7,900  barrels  (1  2<:> 
miiiion  liter?)  of  crude  oil  per  year 
above  that  required  by  Regulatory 
Aitemctive  I.  if  all  solvent-based 
coatir-g  lines  were  controlled  by  t.arboa 
a  J:-.orption  to  the  Alternative  11  level,  a 
best  case,  gross  energy  sa\ings  of  about 
23.800  barrels  (3.75  million  liters)  of 
crude  oil  is  estimated.  By  deducting  the; 
required  energy  for  controls,  a  potential 
ret  national  energy  savings  of  15.700 
barrels  (2.5  million  iitei.s)  of  crude  oil 
exists. 

Under  RegulaJ'  ry  Alternative  III  an 
incremental  (abo  a  Alternative  I)  energy 
demand  of  approximately  12,000  barrels 
(19  million  liters)  of  crude  oil  is 
projected.  Assuming  all  ccntro!--!  ^n^. 
carbon  adsorption  units,  a  gross 
national  energy  savings  of  abrat  39,100 
barrels  (5.2  million  liters)  of  ciude  oil  is 
predicted.  This  gross  savings  equates  to 
d  potential  net  national  energy  savings 
of  27.100  barrels  (4.J  milliun  i  ;e.'-s|  of 
crud?  oi!  for  .<Mif  rn^  tive  lil.  This 
t-'Stimate  ref!er;*s  the  best  case  cr.frgy 
.nipact. 

If  all  sovlent-bused  coating  hues  were 
r.GntroUed  by  incineration  the  vvo."st 
c:ise  national  energy  impacts  result. 
Because  no  solvent  is  recrAered,  there 
i!e  no  credit.^  to  offs€?t  tl;e  increased 
erergy  used  by  the  VOC  control 
systems.  For  .'\lternative  II  cor.irol  ati 
annual  17,700  barrels  (2.8  million  liters) 
-jf  crude  oil  m.-jy  be  consumed  by  the 
f'STL  industry  over  that  required  under 
Alternative  i.  Under  AUeriwtivs  II! 
(ncinerations  controls  v.-ould  require 
aproximately  31,000  barrels  (4.9  million 
'.-.iers)  of  crude  oil  per  year. 

Neither  total  carbon  adsorption  ncr 
total  incineration  control  is  anticipated 
m  this  industry.  The  actual  u.^c  of  the 
two  control  devices  i-.  ill  be  determined 
by  the  availability  and  price  of  solvent, 
che  applicability  of  altei  native  fuels,  the 
rapidity  with  which  low-solvent 
technologies  replace  solvent-based 
ones,  and  the  stringency  of 
s.-.vironmental  regulations 


Economic  Impact.  The  economic 
impacts  of  all  three  regulatory 
alternatives  are  minimal.  In  cases  where 
they  can  be  used,  owners  or  operators 
will  invest  in  low-solvent  coating 
methods  such  as  100  percent  solids  or 
waterborne  coatings.  If  technological 
coristruin's  prevent  the  use  of 
waterbcrne  and  100  percent  solid 
technologies,  the  regulatory  alternatives 
will  have  a  small  impact  on  the  industry. 
Based  jr.  the  net  present  value  (NPV) 
analysis,  ihe  large  lines  will  generally 
experience  a  greater  impact  than  the 
mediu.-n  and  small  lines.  Industry-wide, 
it  ft  estimated  that  a  price  increase  of 
d.O  fo  G  2  percent  would  be  required  to 
offset  -..-'.ri" impact  ot  the  N5PS. 

The  economic  impact  of  the  NSPS  was 
evaluated  through  the  costing  of  model 
faciJUies  These  .model  facilities  are 
based  on  sizos  and  flow-rates  which 
reprt'.scrp.t  typical  new  coating  facilities. 
For  this  study,  three  line  widths  (0.61  m. 
09  m  and  1.5  m)  end  three  line  speeds 
10.13  m/sec,  0..>0m/sec.  and  12  .m/sec| 
were  exa.mined.  'the  large  width  and 
hi,i>.h  speed  were  combined  in  one  case 
to  represent  a  facility  which  is  a  large 
volume  (,'i9  .miliion  mVvear)  producer 
The  medium  and  small  widths  and 
slower  speeds  were  co.mbinod  to 
represent  facdiiies  uhich  are  sm.ull 
volume  {1.7  million  mVyear  and  5.8 
million  mVyear)  coating  operations.  The 
adhesive  coating  cases  were  examined 
separately  fro.m  the  sfncone  release 
toattng  operations,  Tandem  coating 
facdities  were  liso  analy7ed  during  the 
economic  study. 

In  the  impact  analysis,  a't.  rnative 
(ow-solvent  technologies  are  used  to 
give  a  comparison  for  the  systems  which 
required  add-on  VOC  controls.  These 
alternative  systems  include  hot  melt  and 
waterborne  adhesives  and  100  percent 
solid  and  waterborne  silicone  releases. 

Detailed  cost  data  were  developed  for 
the  adhesive  and  silicone  rele-^se  .model 
plants.  All  cost  data  were  bused  on 
model  pbnt8  that  would  be  operating  for 
6.000  hours  per  year.  The  model  plant 
costs  were  used  in  an  economic  model 
to  assess  the  economic  impact  of  the 
proposed  standard.  Both  control 
equipment  and  coating  line  costs  were 
de\  eloped.  A  discount  rate  of  10  percent 
and  capacity  utilization  rates  of  75  and 
liX)  percent  were  used  in  the  analysis. 
Inputs  on  different  company  structures 
were  also  used  in  the  economic  model 
The  model  takes  all  the  inputs  and 
analyzes  the  various  alternatives  to  rate 
them  on  net  present  value  (NPVl.  The 
alternatives  with  the  h  ghest  NPV's  are 
cone^idered  .-is  the  best  alternatives.  High 
NPV's  are  advantageous  because  they 
represent  the  highest  annu.'il  cash  flow.s 


generated  by  an  investment.  All  impacts 
represent  the  situation  in  1985, 

An  economic  analysis  was  not 
performed  for  the  precoat  coating  lines 
because  the  physical  and  operational 
characteristics  of  a  precoat  line  are  very 
similar  to  those  of  release  coat  lines.  To 
avoid  duplications  of  effort  and 
information,  only  release  coat  lines  were 
examined  in  the  economic  analysis. 
Conclusions  determined  for  release  coat 
lines  would  apply  to  precoat  coating 
lines. 

To  adequately  represent  the 
alternatives  available  to  a  coating 
operation  the  economic  analysis  is  done 
from  two  perspective  cases.  In  the 
unconstrained  case,  it  is  assumed  that 
both  low-solvent  and  high-solvent 
technologies  can  be  used  as  identical 
product  substitutes.  This  means  that  the 
100  percent  solid  and  waterborne 
fuimulations  will  produce  a  product 
equal  to  that  of  the  solvent  systems.  In 
the  constrained  case,  it  is  assumed  that 
neither  waterborne  nor  100  percent 
solids  coatings  can  be  used  as  solvent- 
based  product  substitutes.  A  firm  may 
only  use  solvent-based  technology  (with 
controls)  to  produce  a  tape  or  label 
product. 

hi  the  unconstrained  cases, 
Regulatory  Alternative  II  and  III  would 
have  no  impacts  on  the  pressure 
sensitive  tapes  and  labels  industry. 
Waterborne  and  100  percent  solids 
coatings  are  available  that  meet  the 
control  requirements  of  these 
alternatives.  Because  low-solvent 
systems  are  more  profitable  than 
solvent-based  ones,  firms  in  the  PSTL 
industry  would  have  an  economic 
incentive  to  adopt  them  even  in  the 
absence  of  an  MSPS  based  on 
Alternatives  H  or  III,  The  regulatory 
alferntitii.es  would  not  force  firm.s  to 
change  the  type  of  coating  line  they 
would  build  in  the  absence  of  any 
regulatory  aliernatives. 

[n  the  constrained  cases.  Regulatory 
.Alternatives  !I  and  III  would  have  minor 
impacts.  Under  Alternative  II  control,  a 
product  price  increase  of  0.0  to  0.4 
percent  would  result  if  all  costs  for 
controls  were  passed  on  to  the 
consumer  if  all  costs  we.-e  absorbed  by 
the  manufacturer,  an  industry-wide 
decrease  in  return  on  investment  (ROl) 
of  0.0  to  0.8  percent  would  result.  Under 
Alternative  111  control,  a  product  price 
tncreas-2  of  0  0  to  0  9  percent  is 
predicted.  Full  cost  absorption  by  the 
manufacturer  wouid  reduce  the  ROI  by 
0.0  to  1.0  percent.  With  both  regulatory 
alternatives,  the  large  coating  lines 
would  be  slighdy  more  impacted  than 
the  medium  and  small  lines. 

The  regulatory  alternatives  would 
have  little  or  no  impact  on  the  industry's 
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than  2  kg/kg  VOC  content,  the  standard 
is  a  90  percent  reduction  in  VOC 
emissions. 

As  discussed  earlier.  VOC  reductions 
of  90  nercent  are  achievable  by  systems 


proposed  standard.  Therefore  EPA 
believes  that  90  percent  overall  emission 
reduction  efficiency  can  be  achieved 
under  all  solvent  retention  conditions. 


Every  affected  facility  using  add-on 
control  devices  to  achieve  compliance 
with  the  proposed  standard,  must 
determine  the  weighted  average  of  the 
mass  of  VOC  used  per  mass  of  coating 
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growth  rate  and  structure.  The 
availability  of  low-solvent  technologies 
and  the  small  prioe  and  ROI  impacts  on 
the  conventional  soJvent-based  systems 
imply  that  the  regulatory  alternatives 
would  not  deter  new  investment  and 
adversely  affect  growth.  Although  the 
large  facilities  would  be  affected  more 
than  the  mediimi  and  small  facilities,  the 
difference  is  not  great  enough  tc  pat  the 
large  facilities  at  a  competitive 
disadvantage  Thus,  the  regulatory 
alternatives  wouid  not  cause  any 
significant  changes  in  thp  structure  of 
the  industry. 

Best  System  of  E.Ti.'ssion  RedtJi  lion 

Based  on  the  environmental,  eneigy. 
and  economic  impacts,  Regulatory 
Alternative  III  is  seit'.rted  as  the  b';st 
system,  of  continuous  emission 
reduction.  This  a!ternaii\  e  is  considered 
affordable  und  the  impacts  reason.^ble. 
Although  this  alternative  is  based  on  the 
use  of  a  control  de\ice  operated  in 
conjunction  with  a  well-designed  \'OC 
capture  system.  It  is  rtnognized  that 
low-solvent  coatinps  ere  ."ivaihibif-  for 
some  applications  and  are  just  :>f, 
effecti'.'e  in  reducing  VOC  emissions 

The  control  device  riay  be  either  s 
carbon  adsc.-.'-ber  or  ir.rincrator.  Both 
control  devic;;:S  ha\e  bfen  dt-terminr-d  to 
be  capable  cf  at  tcssi  95  perrent 
efficiency  in  -educing  VOC  emissiors 
The  attainable  effiLici.cy  of  \'OC 
capture  systems  bi;s  bee.-;  cs;!imat(;d 
based  on  PSTI  iszihxuts'  overall  \'OC 
emission  reductior  data  and  control 
device  efficiencies  for  thesf  systems. 
h»r,ed  on  these  cat;  i.laiions  the  ht.st 
hooding  and  enclosure  systems  are  95 
percent  efficienJ  i;;  capturing  aii  VOC 
ffiissions  from  a  coating  (iperafion.  The 
rarraining  five  peroent  of  total  emissions 
are  trapped  in  the  co.sted  prudn;  t  or  a.^e 
lobt  as  fugitive  er.iissions.  The 
continuous  overal;  emission  reduction 
a(,hievable  h\,  the  best  system  is  S*> 
percent.  After  consideration,  the 
Administrator  has  detprn'.ined  tlia' 
under  norma!  operating  ccr.diti-.'ns  hll 
afi'scted  facilities  could  a.  hieve  the 
level  of  the  proposed  sfandaid  usin^  the 
best  system. 

Selection  of  Fern:  ot  of  Proposed 
Standard 

The  formats  were  e\air,:'ric;d  basLd  on 
their  effectiveness  in  ensuring  nvrrall 
VOC  control.  Tiie  criteri;:-  for  choosing 
the  formal  are  effecfivencii!:, 
compatibility  \i'i!K  existmg  coatings  or.d 
control  systems,  complexity  of 
compliance  testing,  and  e.ise  of 
application  in  the  industi-y, 

The  formats  considered  for  Ihe 
piessure  sensitive  tape  and  label 
industry  were:  (i)  Total  concentration  of 


emissions  from  all  exhaust  gases 
discharged  to  the  atmosphere.  (2) 
kilograms  of  emissions  per  unit  of 
production.  (3)  control  efficiency,  and  (4i 
kilograms  of  emissions  per  unit  weight 
or  volume  of  coating  sohds.  The 
following  paragraphs  discuss  the 
advantages  and  disadvonJoges  of  the 
regulatory  formats. 

An  allowable  concer 'ration  of 
emissions  in  the  exhaust  gases 
discharged  to  Ihe  atmosphere  is  the 
easiest  standard  to  enforce.  Direct 
emission  measurements  cart  be  made 
using  Reference  Method  25  on  a  single 
effluent  stream.  The  major  disadvantage 
of  this  format  is  its  poor  effectiveness  in 
identifying  overall  VOC  control  The 
level  of  fugitive  emissions  capture 
cannot  be  determined  v.'ilh  a  single 
paint  measurement.  Such  a 
determination  requires  either  absolute 
containm.ent  or  material  bi^'.i.-ice  testing 
of  all  potential  points.  As  staled  earlier, 
fugitives  may  amount  ta  18  percent  of 
the  total  applied  solvent.  Another 
disadvantage  is  that  it  does  not  promote 
efficient  oven  energy  use   !r,  order  to 
reduce  oven  cnergj'  consumption,  the 
operator  general!)  t-^ies  to  increase  the 
concentration  of  solvt  nt  ir.  the  o\  en 
exhaust  gases.  Therefore,  moie  solvent 
leaves  in  a  smaller  \  nlur-'.t^  of  gas.  This 
m.eans  lov.'er  er,erg>  cons'iTiption 
becsu'ie  eneregy  use  is  approxi.T.ately 
prnportional  to  o\en  exhaust  gas  flow 
laie.  With  the  higher  ccnrertraiion  the 
operu'O!  is  requiitd  to  f-'jl  Cj  h;gher 
percent  \"OC  reduction  th.^n  b"  oper.wtvir 
with  less  efficient  ovei;s,  Jr.  fact. 
concentration  limits  allow  sn  operator 
to  emit  twice  as  much  si'h  eni  by  simply 
doubiing  the  amount  of  diktion  air 
drawn  ihiough  the  ovcr.s  The  o\er;d! 
irffect  is  to  promote  higher  energy 
consumption,  while  aih'uir.;:  greater 
total  \"OC  emissions. 

A  format  of  kiU'>g:dn^s  of  er'.issiunb 
per  unit  of  production  rel.-.tes  emissions 
to  tndi\-iduH!  plant  productitm  on  a 
direct  basis  This  type  of  standard 
would  h"  irr-quitn!  U-  fcr  d;.'fL-ent  types 
of  coatings.  In  the  PSTL  industry, 
adhesive  coaiingss  varj  in  thickness 
and  in  kbog'-ams  of  \OC  ccated  per  unit 
area  of  production.  This  is  further 
comphcnied  by  the  inclusion  of  solvent 
silicone  release  and  piecoat  coatings 
These  coatings  tend  !■    be  n.uch  thinner 
and  contain  less  VOC  per  unit  area  of 
production  than  adhcsn  e  coatings 
Therefore,  if  a  single  \<;lue  for  the 
standard  was  used,  somr-  .scih,  ( ;:l 
coatings  would  require  no  additional 
controls  while  others  wot.IJ  require  a 
veiy  high  level  of  control. 

The  control  efficiency,  si.indard  wouh: 
be  developed  from  twy  v.ewpuints.  The 


first  would  be  to  set  a  control  level 
acioss  the  add-on  control  device.  This 
form  would  provide  a  good  meant  for 
1  educing  oven  emissions  but  would  not 
insure  the  control  of  fugitive  emassions. 
The  second  viewpoint  would  require  an 
overall  VOC  reduction  based  on  l>ie 
total  amount  of  solvent  in  the 
formulated  coating  before  appbcation. 
This  would  include  both  fugiti\e  VOC 
emissions  and  oven  emissions. 
Compliance  testing  tor  this  situation 
would  require  a  material  baiance-fjpe 
test  which  is  a  problem  for  any 
standard. 

A  regulatory  format  which  would 
relate  total  allowable  mass  of  VOC 
emissions  to  the  amount  of  coating 
applied  would  be  a  very  effecti\'e 
standard.  For  the  PSll  induslrj',  this 
form  was  examined  for  mass  of  VOC 
emissions  with  respect  to  volume  of 
(eating,  volu.me  of  coating  solids  and 
v.-eight  of  coating  solids.  Weigh'  of 
coating  solids  was  chosen  as  Ihe  best  of 
these  forms  because  most  for.mul.itior.s 
are  derived  on  a  weight  basis. 
Generally,  resin  density  is  constant. 
Therefore,  the  weight  basis  is  easy  tc 
calculate  from  formulation  data. 

The  format  of  the  proposed  st,irdn.-d 
is  a  combination  of  the  percent  o*.  ei.iil 
VOC  reduction  and  the  mass  o)  \'OC 
emissions  per  mass  of  coating  solids 
firmats.  The  percent  o\  erall  VOC 
ledu'tion  would  provide  an  efftcive 
means  of  requiring  an  o"e:a!!  VC'C 
control,  while  not  being  prohibilne  f.)r 
high-soh  ent  coatings.  The  mass 
emission  per  weight  of  coating  .■solids 
xvould  fallow  the  use  of  low-so:\i;n'i 
coatings  without  the  need  for  a!t-on 
VOC  control  devices.  This  combinijiion 
WDuld  permit  add-on  VOC  controls  far 
n"arly  all  sohent-based  coating  systems 
find  promiOte  Ihe  drvelopment  .inj  i.sl  if 
lovv-sohent  coatings 

Selection  of  Eri::6£io:i  LipiiTs 

Section  lll(a)il]  requires  Ihe  en  bvit-n 
limits  to  reflect  "app'ieatiGn  of  ti-.:  best 
techn(;!ogica!  system  of  continuous 
emission  reduction  which  (taking  i.n'o 
(  onsideration  the  cost  of  achicvir.g  su'.h 
e.niission  reduction,  any  nonair  tiuality 
health  and  environm'':,tai  impact  r.nd 
energv  requirement s)-<he  Admir.istrritor 
determines  has  been  adeoudtciy 
demonstrated."  Section  lll(a)fl}.  Thfi 
"best  technological  system"  defir.ed  by 
Section  111(a)(1)  is  one  that  is  not 
"exorbitantly  costly."  Essex  Cicwicc! 
Corp.  v.  RucA/eshaus.  486  F.  2ci  42".  4:^3 
(D.C.  Cir.  1973). 

Application  of  the  "best  technological 
system"  results  in  a  two-step  standard; 
for  coatings  with  VOC  contents  of  2  I.;,',' 
kg  of  coating  solids  or  less,  the  stand;: 'd 
is  0  2  kg./kg:  for  coatings  with  grefcte: 
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the  production  is  kept  under  the 
maximum  design  of  the  oven.  If 
production  is  increased  above  the 
maximum  designed  for  the  oven,  a 
significant  capital  expenditure  will  be 
made  for  larger  exhaust  fans  and 


or  any  three  hour  period  during  which 
the  average  temperature  difference 
across  the  catalyst  bed  is  less  than  80 
percent  of  the  average  temperature 
difference  of  the  device  during  the  m.osl 
recent  ijerformance  test  comDlvins  with 


2369-73,  "Standard  Test  Method  for 
Volatile  Content  of  Paints."  For  coatirigs 
with  water,  the  previously  mentioned 
procedure  (ASTM  D  2369-73)  is 
combined  with  another  procedure  w-hich 
determines  the  water  content  of  the 
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than  2  kg/kg  VOC  content,  the  standard 
is  a  90  percent  reduction  in  VOC 
emissions. 

As  discussed  earlier.  VOC  reductions 
of  90  percent  are  achievable  by  systems 
of  capture  and  control.  However,  the 
cost  and  energy  requirements  of 
achieving  VOC  emission  reductions 
vary  according  to  the  VOC  content  of 
the  coating  being  controlled.  The  lower 
the  VOC  content  of  the  coating,  the 
higher  are  the  cost  and  energy 
requirements  of  achieving  a  given 
reduction  in  emissions.  This  is  for  two 
reasons.  First,  a  given  percent  control  of 
lower  VOC  coatings  generally  requires 
capture  and  control  systems  of  at  least 
the  same  size  and  cost  as  the  same 
percent  control  of  higher-VOC  coatint;s. 
but  it  achieves  less  mass  emission 
reduction  because  there  is  less  VOC  to 
be  controlled.  Second,  the  cost  and 
energy  requirements  of  controlling 
lower- VOC  coatings  in  incinerators  a.^e 
further  increased  by  the  need  to  use 
additional  supplemental  fuel  to  operate 
the  incinerator. 

In  the  Administrator's  judgment,  the 
cost  and  energy  requirements  of  a 
capture  and  control  system  that 
achieves  90  percent  reduction  are 
reasonable  on  coatings  with  VOC 
contents  of  2.0  kg/kg  and  greater.  Such  a 
control  system  is  therefore  the  "best 
technological  system,"  and  the  standard 
for  such  high  VOC  coatings  is  90  percent 
reduction. 

For  coatings  with  lower  VOC 
contents,  the  "best  technological 
system"  is  one  that  can  achieve  0.2  kg/ 
kg.  In  the  Administrator's  judgment,  the 
cost  and  energy  requirements  of 
achieving  significantly  greater  emission 
reduction  on  such  lower  VOC  coatings 
would  be  exorbitant.  Therefore,  the 
standard  for  such  coatings  is  0.2  kg/kg. 
This  can  be  achieved  by  all  sources  at 
reasonable  cost  and  energj'  requirments. 

The  effect  of  solvent  retention  in  the 
final  tape  of  label  product  and  its  impact 
on  the  achievability  of  a  90  percent 
overall  emission  reduction  were 
considered.  Test  data  obtained  during 
this  study  indicate  that  the  amount  of 
solvent  retained  in  the  product  does  not 
affect  the  ability  of  a  facility  to  achieve 
the  proposed  standard.  A  well- 
controlled  PSTL  facility  has 
demonstrated  a  four-week  overall  VOC 
emission  reduction  of  93  percent.  This 
overall  reduction  includes  the  amount  of 
solvent  that  was  retained  in  the  product. 
During  this  period  the  facility  coated  18 
different  adhesives  with  varying 
amounts  of  retained  solvent.  Neither  the 
four  week  period  nor  the  many  varied 
adhesive  products  coated  (i.e.,  varied 
amounts  of  retained  solvent)  affected 
the  plant's  ability  to  achieve  the 


proposed  standard.  Therefore  EPA 
believes  that  90  percent  overall  emission 
reduction  efficiency  can  be  achieved 
under  all  solvent  retention  conditions. 

Selection  of  Compliance  Procedures 

Af'er  the  required  initial  performance 
test,  compliance  with  the  proposed 
standard  will  be  determined  on  a 
calend;;r  month  basis.  Every  calendar 
month  will  be  considered  a  performance 
test  for  carbon  adsorption-controlled 
coating  lines,  for  incinerator-controlled 
coating  lines,  and  for  coating  lines  using 
low-solvent  coating  technology.  The 
owner  or  operator  will  report  to  the 
Adrr.inistrator  within  ten  days  following 
the  end  of  a  calendar  month  only  if  an 
affected  facility  exceeded  the  proposed 
standard  for  that  calendar  month  being 
reported. 

The  variability  of  operation  of  the 
PSTL  indust.'-y  makes  it  well-suited  to  a 
monthly  compliance  period.  Many 
products  are  produced  in  this  industry 
using  hundreds  of  different  coatings. 
Operating  parameters  such  as  line 
speed,  line  width,  length  of  a  coating 
run,  product  solvent  retention,  and 
control  device  solvent  hold-up  vary 
substantially  within  this  industry  on  a 
daily  basis.  The  combination  of  these 
factors  influences  the  quantity  of 
emissions  and  the  ability  to  meet  a 
standard.  Compliance  with  the  proposed 
standard  on  a  monthly  basis  would 
allow  enough  time  for  poating  system 
Fluctuations  to  average  out. 

To  determine  compliance  with  the 
proposed  standard,  an  owner  or 
operator  of  an  affected  facility  using 
low-solvent  coatings  must  calculate  the 
weighted  average  of  the  mass  of  VOC 
(solvent)  used  per  mass  of  coating  solids 
applied  each  calendar  month.  The  mass 
of  VOC  per  mass  of  coating  solids 
applied  can  be  obtained  by  using  a 
modified  version  of  Reference  Method 
24  or  coating  manufacturer's  formulation 
data.  At  any  time  the  Administrator  may 
require  a  Reference  Method  24  test  to 
verify  the  VOC  content.  The  reference 
method  must  be  performed  so  that  mass 
per  mass  units  are  obtained  and  not 
mass  per  volume  units  as  the  method  is 
currently  written.  The  mass  per  mass 
modification  actually  simplifies  the 
method.  If  the  calculated  weighted 
average  is  less  than  or  equal  to  0.20  kg 
VOC  per  kg  of  coating  solids  applied, 
compliance  with  the  proposed  standard 
would  be  demonstrated.  Affected 
facilities  with  weighted  averages  greater 
than  0.20  would  have  to  install  add-on 
control  devices  to  achieve  compliance 
with  the  proposed  standard.  For 
enforcement  purposes  Reference 
Method  24  and  not  manufacturer's 
formulation  data  would  be  used. 


Every  affected  facility  using  add-on 
control  devices  to  achieve  compliance 
with  the  proposed  standard,  must 
determine  the  weighted  average  of  the 
mass  of  VOC  used  per  mass  of  coating 
solids  applied  each  calendar  month.  The 
weighted  average  VOC  content  would 
be  compared  to  the  0.20  kg  limit  each 
month  to  determine  the  required  level  of 
overall  VOC  reduction.  The  maximum 
required  overall  VOC  reduction  is  90 
percent. 

Affected  facilities  controlled  by 
carbon  adsorption  will  determine 
monthly  compliance  using  a  solvent 
inventory  test.  The  total  mass  of  solvent 
used  every  calendar  month  will  be 
divided  by  the  total  mass  of  solvent 
recovered  by  the  carbon  adsorber  every 
month  to  determine  the  overall  VOC 
emission  reduction  obtained.  If  the 
overall  VOC  emission  reduction 
obtained  is  greater  than  or  equal  to  the 
required  overall  reduction,  compliance 
with  the  proposed  standard  is 
demonstrated. 

Affected  facilities  controlled  by 
incineration  will  determine  monthly 
compliance  by  comparing  the  required 
overall  VOC  emission  reduction  of  each 
calendar  month  to  the  overall  VOC 
emission  reduction  demonstrated  during 
the  most  recent  performance  test  which 
complied  with  the  proposed  standard.  If 
the  required  monthly  reduction  is  less 
than  or  equal  to  the  performance  test 
reduction,  the  affected  facility  is  in 
compliance  with  the  proposed  standard. 

Modification  and  Reconstruction 

Facilities  which  are  modified  or 
reconstructed  as  defined  in  40  CFR  60.14 
and  60.15  after  the  date  of  proposal  of 
this  standard  are  subject  to  the 
standard.  In  the  case  of  PSTL  facilities, 
a  modification,  and  thus  an  increase  in 
VOC  emissions,  will  most  likely  be 
related  to  an  increase  in  production. 
Production  increases  contributing  to 
emission  increases  can  result  from 
changes  in  web  width,  line  speed,  or 
hours  of  operation.  An  increase  in  the 
hours  of  operation  is  specifically 
excluded  from  new  source  performance 
standards.  If  changes  in  line  speed  and 
line  width  are  part  of  the  existing 
equipment  capability  and  do  not  require 
capital  expenditures,  they  are  also 
excluded  from  new  source  performance 
standards. 

Production  increases,  however,  may 
require  capital  expenditures,  although 
this  is  not  expected  to  be  a  frequent 
occurrence.  A  coating  line  with  a  drying 
oven  is  usually  designed  for  a  ma.ximum 
solvent  vaporization  loading.  The 
limiting  factor  is  the  LEL  level  allowed 
in  the  ovens.  Line  speed  and  line  width 
can  often  be  readily  changed  as  long  as  . 
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using  a  solvent  inventory  system,  it  is 
necessary  to  monitor  two  things:  The 
amount  used  of  each  coating,  and  the 
amount  of  solvent  recovered  by  the 


vent  versus  the  outlet  vent.  The  overall 
incinerator  system  control  efficiency  is 
determined  by  relating  the  amount 
destroyed  to  all  the  potential  emissions. 


after  considering  several  factors.  It  is 
usually  preferable  to  have  the  same 
performance  test  method  regardless  of 
the  type  of  control  device.  In  this  case, 
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the  production  is  kept  under  the 
maximum  design  of  the  oven.  If 
production  is  increased  above  the 
maximum  designed  for  the  oven,  a 
significant  capital  expenditure  will  be 
made  for  larger  exhaust  fans  and 
possibly  larger  recirculation  fans,  and 
larger  drive  motors  for  the  coater  and 
wind  and  unwind  equipment.  If  there  is 
an  increase  ir:  VOC  emissions  the 
faciUty  will  be  a  modification  and  will 
have  to  comply  with  the  proposed 
standard.  All  control  procedures 
previously  discussed  are  applicable  to 
modified  PSTL  facilities.  Iherefure,  the 
proposed  standard  is  determined  to  be 
reasonable  for  such 

facilities  illReconstructed  facilities  are 
also  a  potential  occurrence  in  this 
industry'.  Existing  control  technologies 
would  be  applicable  to  the  VOC 
emissions  from  such  facilities.  Because 
the  emissions  from  reconstructed 
faciUties  can  be  controlled  to  the  level 
specified  in  Regulatory  Alternative  III. 
the  proposed  standard  would  be 
reasonable  for  these  types  of  facilities. 

Selection  of  Monitoring  Requirements 

Monitoring  requirements  are  included 
in  the  proposed  standard  to  ensure  good 
operation  and  maintenance  of  the  VOC 
emission  control  equipment.  Monitoring 
procedures  for  the  proposed  standard 
were  chosen  based  on  three  factors; 
Reasonable  cost,  ease  of  execution,  and 
utility  of  the  resulting  data  to  both  the 
owner  and  to  EPA  for  assuring 
continued  proper  operation. 

Affected  faciiities  conti  oiled  by 
incineration  must  monitor  the 
temperature  of  the  incinerator  e.vhaust 
gases.  The  average  temperature  is  being 
monitored  tc  dete.n-.^i.'^.e  the  occurrence 
of  improper  i.ncirfrator  operation.  The 
temperature  drops  s'ated  below  shall  be 
indications  of  improper  incinerator 
operation.  For  therma!  incinerators  the 
exhaust  gas  temperature  must  be 
continuousty  monitored  and  recorded. 
Any  three  hour  period  (during  actual 
coating  operations]  duiing  whif:h  the 
average  temperature  of  the  device  is 
more  than  28C'  (5CF  )  less  than  the 
average  temperature  of  ihe  device 
during  the  most  recent  performance  test 
complying  with  the  proposed  standard 
shall  be  reported  to  the  Administrator. 
For  catalytic  incinerators  the  gas 
temperature  upstream  and  downstream 
of  the  catalyst  bed  must  be  monitored. 
Any  three  hour  period  (during  actual 
coating  operations)  during  which  the 
average  temperature  of  the  device 
Immediately  before  the  catalyst  bed  is 
more  than  28C'  (50F')  less  than  the 
average  temperature  of  the  device 
during  the  most  recent  performance  test 
complying  with  the  proposed  standard, 


or  any  three  hour  period  during  which 
the  average  temperature  difference 
across  the  catalyst  bed  is  less  than  80 
percent  of  the  average  temperature 
difference  of  the  device  during  the  most 
recent  performance  test  complying  with 
the  proposed  standard  shall  be  reported 
to  the  Administrator. 

Temperature  monitoring  equipir.ent  is 
usually  a  standard  feature  on  most 
incinerators.  For  this  reason,  the 
requirement  to  monitor  temperature 
should  not  be  an  additional  cost  burden 
on  the  industry.  If  it  is  not  included,  the 
cost  to  purchase  and  ir.stal!  an  accurate 
temperature  measurement  device  and 
recorder  is  estimated  at  Si. 200. 

Any  affected  facility  wh.ch  i.se 
incinerators  to  comply  with  tne 
proposed  standard  and  which  uses  a 
hood  or  enclosure  to  capture  fug;',;',  e 
VOC  emissions,  m.ust  operate  a 
monitoring  dexice  w hich  continuously 
indicates  thai  the  hood  or  enclosure  is 
operating.  Examples  of  such  devices 
include  fan  amperage  meters  and  Row 
meters  in  ducts.  No  continuous 
m.onitoring  will  be  required  if  the  hood 
or  enclosure  system  is  interlocked  with 
the  affected  facility's  o\  en  air 
recirculation  systerr,. 

Selection  of  PerforrAcrce  Tesis  Methods 

Performance  test  .Trf-thods  are  used  to 
determine  the  solvent  content  in  the 
coating  and  the  overall  control 
efficiency  of  the  add-on  control  s\stem. 
Furthermore,  the  test  method  for 
determining  control  efficiency  differs 
depending  on  whether  carbon 
adsorption  or  incineration  is  used. 

The  proposed  method  for  measuring 
the  solvent  content  in  the  coating  is 
Reference  Nfethod  24  prorr:,ulg=-.tei  at 
October  3.  1980  45  FR  65956 
"Determ.ination  of  \'ol3ti!e  Matter 
Content.  Water  Content.  Density. 
Volume  Solids,  and  Weight  Sol.ds  of 
Surface  Coalings."  This  rr.ethod 
com.bines  several  ASTM  standard 
methods  to  determine  the  volatile  matter 
content,  density  cf  the  coating.  \olur^.e 
of  solid,  and  water  center.;  of  the  pa;nl. 
varnish,  lacquer,  ana  related  surface 
coatings.  From  this  infcrmation.  the 
mass  of  volatile  organic  ccmpuLiuds 
(VOC)  per  unit  volume  cf  so!:ds  is 
calculated. 

Because  the  proposed  PSTL  itgulation 
for  coating  is  in  units  of  mass  o:  volatile 
organic  compounds  ptr  mass  of  coating 
solids,  Reference  Method  24  must  be 
modified  so  its  results  are  in  the  same 
units  as  the  standard.  This  acJi-aily 
shortens  the  test  method  by  eliminating 
several  steps  because  only  the  non- 
aqueous volatile  content  needs  to  be 
determined.  For  non-aqueous  coatings. 
the  procedure  to  be  used  is  ASTM  D 


2369-73,  "Standard  Test  Method  for 
Volatile  Content  of  Paints."  For  coatirigs 
with  water,  the  previously  mentioned 
procedure  (ASTM  D  2369-73)  is 
combined  with  another  procedure  W'hich 
determines  the  water  content  of  the 
coating.  There  are  two  acceptable 
procedures  for  this:  (1)  ASTM  D  3792. 
"Standard  Test  Method  for  Water  in 
Water  Reducible  Paint  by  Direct 
Injection  info  a  Gas  Chromatograp'n," 
and  (2)  an  ASTM  draft  "Standard  Test 
Method  for  Water  in  Paint  or  Related 
Coatings  by  the  Karl  Fischer  Titration 
Method,"  The  results  from  these 
procedures  are  the  nonaqueous  volatile 
content  of  the  coating  (as  a  weight 
fraction)  and  the  water  content  (as  a 
weight  fraction).  The  weight  fraction 
solids  content  in  the  coating  can  also  be 
determined  from  these  procedures.  The 
VOC  content  in  the  coating,  in  mass  of 
VOC  per  mass  of  coating  solids  applied, 
may  be  determined  by  dividing  the 
weight  fracton  of  non-aqueous  \oiatiles 
by  the  weight  fraction  of  solids. 

The  estimated  cost  of  analysis  per 
coating  sample  is  $50  for  the  total 
volatile  content  procedure  (ASTM  D 
2369-73).  For  aqueous  coatings,  ther*  is 
an  additional  $100  per  sample  for  water 
content  determination.  Since  the  testing 
equipment  is  standard  laboratory 
apparatus,  no  additional  purchasing 
costs  are  expected. 

In  certain  cases,  for  the  proposed 
PSTL  standard,  the  density  cf  a 
particular  coating  may  be  requi.^ed.  Tne 
density  may  be  determined  from  the 
coating  m.anufacturer's  formulation  data 
or  from  a  procedure  that  is  a  part  of 
Reference  Method  24.  The  procedure  m 
Method  24  is  ASTM  D  1475-60. 
"Standard  Test  Method  for  Densi'.x  of 
Paint,  Varnish,  Lacquer,  and  Related 
Products."  The  analysis  of  a-ccais,ng 
sample  would  cost  about  S25.  Testing 
cnn  be  perform.ed  with  standard 
laboratory  equipment. 

If  the  amount  of  solvent  m  the  ccaling 
exceeds  0.20  kg  per  kg  of  coating  soI:ds 
applied,  then  the  efficiency  of  fh^r  vapor 
control  system  must  be  determ:i;ec  The 
overall  efficiency  is  determined  by 
com.paring  the  amount  of  sc:\ent 
cunlrolied  (either  recovered  or 
destroyed)  to  the  potential  amount  of 
solvent  emiitted  with  no  controls.  For  the 
proposed  standard  two  duferent 
ppiformiance  test  micthods  were 
selected.  The  method  to  use  depends 
upon  the  type  of  add-on  control  device 
being  installed.  In  the  PSTL  industry, 
only  two  types  of  control  devices  are 
expected;  carbon  adsorbers  and 
incinerators. 

For  carbon  adsorbers,  performance  is 
demonstrated  by  comparing  the  solvent 
used  versus  the  solvent  recovered.  In 
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Section  60.447  of  the  proposed  standard 
explains  specific  reporting  requirements 
in  further  detail. 

Public  Hearing 


unwind  to  final  wind.  Any  comments 
submitted  to  the  Administrator  on  this 
issue  should  contain  specific 
information  and  data  pertinent  to  an 
evaluation  of  the  affected  facility 


in  Section  169(1))  employ  "best 
available  control  technology"  (BACT)  as 
defined  in  Section  169(3)  for  all 
pollutants  regulated  under  the  Act.  Best 


aviiilanlc  r^nnfrr*!   fo/^Kn^.I/- 


at   Ko 
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using  a  solvent  inventory  system,  it  is 
necessary  to  monitor  two  things:  The 
amount  used  of  each  coating,  and  the 
amount  of  solvent  recovered  by  the 
carbon  adsorption  system. 

The  performance  test  will  consist  of  a 
one  calendar  month  solvent  inventory  as 
opposed  to  the  three  test  runs  method 
specified  in  9  e0.8(f}.  Compliance  in  the 
months  following  the  performance  test 
will  also  be  determined  on  a  calendar 
month  basis. 

To  determine  the  efficiency  of  the 
carbon  adsorber  system,  these  data 
would  be  collected  over  a  period  of  one 
calendar  month.  This  time  interval 
allows  the  test  to  be  conducted  using  a 
representative  variety  of  coatings  and 
products,  as  well  as  reducing  the  impact 
of  variations  in  the  process  that  would 
otherwise  affect  the  representativeness 
of  a  short-term  test.  It  should  be  noted 
that  this  procedure  determines  the 
overall  control  efficiency  based  on  the 
original  amount  of  solvent  used,  not  on 
the  amount  entering  the  carbon 
adsorber,  and  fugitive  emissions  are 
allowed  as  long  as  the  overall  control 
efficiency  meets  the  standard. 

The  cost  of  such  a  performance  test 
should  be  minimal  since  the  solvent 
inventory  data  would  be  part  of  normal 
operating  equipment  in  the  plant.  If  not. 
the  estimated  purchase  cost  of  two 
accurate  liquid  weight  meters  is  $1,400. 

Because  incinerators  destroy  the 
solvent  rather  than  recover  it.  a  different 
type  of  performance  test  is  used.  The 
proposed  procedure  measures  the  mass 
of  VOC  (as  carbon)  in  the  incinerator 
system  vents  (incinerator  inlet, 
incinerator  outlet,  and  fugitive  emission 
vents),  and  determines  the  incinerator 
system's  overall  control  efficiency. 
There  are  important  differences 
between  the  carbon  adsorber  and 
incinerator  lest  procedures  that  should 
be  noted.  The  test  procedure  for  the 
carbon  adsorber  system  relates  the 
original  amount  of  solvent  used  at  the 
coating  head  to  the  amount  of  solvent 
controlled,  i.e.  recovered,  by  the 
adsorber.  It  is  possible  to  compare  the 
two  amounts  because  the  same 
measurement  method  is  used  (liquid 
solvent  used  versus  liquid  solvent 
recovered).  However,  for  incinerator 
systems,  the  amount  of  solvent  used 
should  not  be  directly  related  to  th« 
amount  of  solvent  controlled,  i.e. 
destroyed,  because  different 
measurement  procedures  are  used, 
(liquid  solvent  used  in  the  coating  is 
measured  as  mass  of  solvent,  while  the 
gaseous  emissions  destroyed  are 
measured  as  mass  of  carbon).  Thus,  for 
incinerators,  the  amount  controlled  or 
destroyed  is  determined  by  using  the 
amount  of  solvent  measured  in  the  inlet 


vent  versus  the  outlet  vent.  The  overall 
incinerator  system  control  efficiency  is 
determined  by  relating  the  amount 
destroyed  to  all  the  potential  emissions. 

To  make  the  incinerator  test 
procedure  equivalent  to  the  carbon 
adsorber  test  procedure,  one  must  be 
able  to  measure  all  the  potential 
emissions,  both  fugitive  emissions  and 
oven  emissions  ducted  into  the 
incinerator.  That  is,  all  fugitive  VOC 
emissions  from  the  web  coating  area 
must  be  captured  and  vented  through 
stacks  suitable  for  testing.  Prior  to  the 
performance  test  for  incineration- 
controlled  affected  facilities,  the  owner 
or  operator  will  be  required  to  construct 
a  temporary  total  enclosure  around  the 
coating  line  for  the  purpose  of  capturing 
fugitive  VOC  emissions.  A  total 
enclosure  is  defined  as  any  structure  or 
building  around  the  coating  applicator 
and  flashoff  area  or  the  entire  coating 
line  for  the  purpose  of  confining  and 
totally  capturing  fugitive  VOC 
emissions.  If  a  permanent  total 
enclosure  exists  on  the  line  prior  to  the 
performance  test,  and  the  enforcing 
agency  is  satisfied  that  the  enclosure  is 
totally  capturing  fugitive  emissions;  the 
construction  of  a  temporary  enclosure  is 
not  required. 

The  concentration  of  VOC  (as  carbon) 
in  the  incinerator  vent  system  is 
measured  by  Reference  Method  25, 
"Determination  of  Total  Gaseous 
Nonmethane  Organic  Emissions  as 
Carbon  (TGNMO)."  The  results  of  this 
method  combined  with  the  results  of 
Reference  Methods  1  through  4  yields 
the  mass  of  VOC  (as  carbon)  in  the  vent. 

Three  one-hour  runs  of  Reference 
Method  25  are  required  for  a  complete 
test,  with  Reference  Methods  2.  3  and  4 
being  performed  at  least  twice  during 
that  period.  Measurements  at  the  inlet, 
outlet  and  fugitive  emission  vents 
should  be  performed  simultaneously. 
The  total  time  required  for  one  complete 
performance  test  is  estimated  at  8  hours, 
with  an  estimated  overall  cos!  S4,CXX). 
plus  S2.000  for  each  fugitive  vent 
measured. 

The  TGNMO  method  (Reference 
Method  25]  was  selected  to  measure  the 
VOC  concentration  in  incinerators  for 
certain  reasons.  It  is  simple  to  use, 
especially  in  explosive  atmospheres  or 
wlien  sampling  high-temperature,  moist 
streams.  Also  because  the  detector  used 
in  Reference  Method  25  measures  all  the 
non-mclhane  organics  as  methane,  all 
carbon  atoms  g!\e  an  equivalent 
instrument  response.  Therefore,  the 
problem  of  varying  response  ratios  for 
different  organic  compounds  (typical  of 
all  flame  ionization  units)  is  avoided. 

The  decision  to  propose  two  different 
performance  test  methods  was  made 


after  considering  several  factors.  It  is 
usually  preferable  to  have  the  same 
performance  test  method  regardless  of 
the  type  of  control  device.  In  this  case, 
the  stack  sampling  procedure  described 
for  incinerators  is  also  applicable  to 
carbon  adsorbers.  However,  the  solvent 
inventory  method  is  a  far  more  practical 
and  accurate  procedure.  It  is  very 
inexpensive,  requires  no  special 
technical  sampling  and  analytical 
procedures,  and  has  a  test  period  of  one 
month,  so  that  a  representative  variety 
of  coatings  can  be  tested.  Unfortunately, 
an  inventory-type  method  cannot  be 
applied  to  incinerators.  The  one-day 
TGNMO  inlet  and  outlet  stack  test 
procedure  is  the  best  method  for  testing 
incinerators,  but  this  method  would 
become  exorbitantly  expensive  and 
impractical  if  a  longer  test  period  were 
required.  The  advantages  of  the  solvent 
inventory-type  test  for  carbon  adsorbers 
outweigh  the  disadvantages  of  having 
two  different  performance  test  methods. 

Reports  Impact  Analysis 

The  reporting  requirements 
necessitated  by  the  proposed  standard 
are  authorized  in  Section  114  of  the 
Clean  Air  Act.  The  proposed  standard 
would  require  the  preparation  of  three 
types  of  reports.  First,  the  general 
provisons  (Subpart  A  of  40  CFR  Part  60) 
would  require  notification  reports  which 
inform  the  agency  of  facilities  subject  to 
new  source  performance  standards 
(NSPS).  These  reports  include 
notification  of  construction,  anticipated 
start-up,  acutal  start-up,  and  physical  or 
operational  changes.  Second,  reports  of 
performance  test  results  and 
performance  evaluations  of  the 
continuous  monitoring  systems  would 
be  required.  These  reports  show 
whether  a  facility  is  initially'  meeting  the 
level  of  the  standard.  Third,  monthly 
reports  explaining  whether  an  affected 
facility  is  in  or  out  of  compliance  with 
the  standard  would  be  required 

The  respondent  group  to  the  reporting 
requirements  of  the  proposed  standard 
would  be  the  pressure  sensitive  tapes 
and  labels  (PSTL)  industry.  It  is 
estimated  that  through  the  fifth  year  of 
standard  applicability,  approximately 
290  new  PSTL  sources  will  have  been 
established  which  would  have  to  comply 
with  the  reporting  requirements  of  the 
proposed  standard.  This  number  of 
sources  includes  adhesive,  release,  and 
precoat  coating  facilities.  To  implement 
the  reporting  requirements  of  the 
proposed  standard,  through  the  first  five 
years  of  applicability,  the  PSTL  industry 
would  incur  a  manpower  demand  of 
about  12  man-years.  Comments  are 
invited  on  any  of  the  reporting 
requirements  of  the  proposed  standard. 


Section  60.447  of  the  proposed  standard 
explains  specific  reporting  requirements 
in  further  detail. 

Public  Hearing 

A  public  hearing  will  he  held  to 
discuss  the  proposed  standards  in 
accordance  with  Section  307(dj(5)  of  the 
Clean  Air  Act.  Persons  wishing  to  make 
oral  presentalions  should  contact  EPA 
at  the  address  given  in  ihe  ADDRfiSSES 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  (.-f  the  public 
may  file  a  written  statement  before, 
during,  or  within  30  days  ahtT  the 
hearing.  Written  statemtjn'.s  should  be 
addressrd  to  the  Central  Docket  Section 
address  g-ven  in  the  ADDRESSES 
section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normial  working  hours  at  EPA's  Central 
Docket  Section  in  Washington,  D.C.  (see 
ADDRESSES  section  of  this  preamble). 

Docket 

The  docket  is  an  ort;::r)ized  and 
complete  file  of  aU  the  information 
submitted  to  or  otherwise  considered  in 
the  development  of  thii;  proposed 
rulemaki.ig.  The  p;iri„;p;i!  purposes  of 
the  docket  are  (1)  to  allow  intcre.sted 
parties  to  readily  identify  and  locale 
documents  so  that  they  can  intelligently 
and  effectively  participate  in  the 
rulemaking  process,  and  (2)  to  serve  as 
the  record  in  case  of  judici.^!  review. 

Miscellaneous 

As  prescribed  by  Section  111, 
establishment  of  standa.-ds  of 
performance  fur  the  m.anufacturf  of 
pressure  sensitive  tapes  iind  labels  was 
preceded  by  the  Administ  ator's 
determination  (40  CP'R  GO  15.  44  FR 
49222,  dated  August  21,  19^9)  ihal  these 
sources  contribole  si^^nifirantly  to  air 
pollution  which  may  reasonably  he 
anticipated  to  endangfr  public  health  or 
v,?elfare.  In  accordance  with  Section  117 
of  the  Act,  publication  of  this  proposal 
was  preceded  by  ccnsui'ation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencins.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  economic  and 
technological  issues,  and  on  the 
proposed  test  methods. 

Comments  are  specifically  invited 
from  small  PSTL  companies  on  the 
definition  of  the  affected  facility.  Larger 
companies  in  this  industry  have 
objected  to  the  present  definition.  They 
feel  the  affected  facility  should  be 
defined  as  a  coating  line  from  initial 


unwind  to  final  wind.  Any  comments 
submitted  to  the  Administrator  on  this 
issue  should  contain  specific 
information  and  data  pertinent  to  an 
evaluation  of  the  affected  facility 
definition.  Alternative  courses  of  action 
should  be  suggested. 

It  should  be  noted  that  standards  of 
performance  for  new  sources 
established  under  Section  111  of  the 
Clean  Air  Act  reflect: 

*  *  *  application  of  the  best  tech'^ciogicil 
s\siem  uf  continuous  emission  rf;dijti:cn 
which  (taking  into  consideration  thp  ccs!  of 
achieving  such  emission  reduction,  any 
nr>nHlr  qua!i!y  health  and  environrr.'j.'itai 
impact  and  energy  requircninnts''  the 
Aurninislrator  determines  has  Kic'i-n 
.iJequately  demonstrated  (Se>  lion  lllia);!]). 

Although  there  m.ay  be  e-r.ission 
control  available  thai  can  reduce 
emis.'rions  below  those  levels  required  to 
comply  with  standards  of  performance, 
this  technology  might  not  be  selected  as 
the  basis  of  standards  rf  performance 
due  to  costs  associated  with  its  use. 
Accordingly,  standards  of  performance 
should  not  be  viewed  as  the  ultimate  in 
achievable  emissions  control.  In  fact, 
the  Act  requires  (or  has  the  potentidl  tor 
ri^quiring)  the  imposition  of  a  more 
s'nngent  emission  stannard  in  several 
Situations. 

For  example,  applicable  costs  do  not 
necessarily  play  as  prom.inent  a  role  in 
determining  the  "lowest  achievable 
emission  rate"  for  new  or  modified 
sources  located  in  nonattainment  a.'-eys. 
i,e.,  those  areas  where  statutorily- 
mandated  health  and  welfare  standards 
are  being  violated,  in  this  respect. 
Section  173  of  the  Act  requires  thai  new 
or  modified  sources  constructed  in  an 
area  which  exceeds  the  National 
.''.r.^.bient  Air  Quality  Standard  (.N.AAQS) 
must  reduce  emissions  to  the  level 
which  r'-Hects  the  "lowest  achievable 
emission  rate"  (LAER),  as  defined  i.n 
Section  171(3]  for  such  category  of 
source.  The  statute  defines  LAER  as  that 
ra'e  of  emissions  based  on  the 
following,  whichever  is  m,ore  stringent; 

[A]  The  most  stringent  emission  limilation 
which  is  contriined  in  the  im.pier.ni'r!taticn 
i;!an  cf  any  Slate  fcr  such  cIjss  of  category  of 
soui  ce,  unless  the  owner  of  operator  of  the 
propo?ed  source  demonsirates  that  such 
limitations  are  not  achievable,  or 

(B)  The  most  stringent  emission  linutaii.-.n 
v^hlch  is  .ichieved  in  practice  by  such  i  I^sk  of 
category  of  si^-jfce. 

In  no  event  can  the  emission  rate  e>L.eed 
any  applicable  new  source  performance 
staniiard  (Section  171(3J). 

A  similar  situation  may  arise  under 
the  prevention  of  significant 
deterioration  of  air  quality  provisions  of 
the  Act  (Part  C).  These  provisions 
require  that  certain  sources  (referred  to 


in  Section  169(1])  em^ploy  "best 
available  control  technology"  (BACT)  as 
defined  in  Section  169(3)  for  all 
pollutants  regulated  under  the  Act.  Best 
available  control  technology  must  be 
determined  on  a  case-by-case  basis, 
taking  energy,  environmental  and 
economic  im.pacts  and  other  costs  into 
account.  In  ro  event  may  the  application 
of  BACr  result  in  emissions  of  any 
pollutants  which  will  exceed  the 
emissions  allowed  by  an  applicable 
standard  established  pursuant  to 
Section  111  (or  112)  of  the  Act. 

In  all  events.  State  Implementation 
Plans  (SIP's)  approved  or  promulgated 
under  Section  110  of  the  Act  must 
pro\ide  for  the  attainment  and 
maintenance  of  iNAAQS  designed  to 
protect  public  health  and  welfare.  For 
this  purpose,  SIP's  must  in  some  cases 
require  greater  emission  reduction  than 
those  reqtiired  by  standards  of 
performance  for  new  sources. 

Finally,  States  are  free  under  Section 
116  of  the  Act  to  establish  even  more 
stringent  emission  limits  than  those 
established  under  Section  111  or  those 
necessary  to  attain  or  maintain  the 
•N.'^iAQS  under  Section  1"'0.  .Accordingly, 
.new  sources  may  in  some  cases  be 
subject  to  limitations  more  stringent 
than  standards  of  performance  under 
Section  111,  and  prospective  owners  and 
operators  of  new  sources  should  be 
aware  of  this  possibility  in  plarming  for 
such  facilities. 

Ihis  regulation  will  be  reviewed  four 
years  from  the  date  of  promulgated.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  iniegration 
with  other  programs,  the  e.xistence  of 
alternative  methods,  enforceability,  and 
improvements  in  emission  control 
technology,  and  reporting  requirem.ents. 
The  reporting  requirements  in  this 
regulation  w-ill  be  reviewed  as  required 
under  EP.A's  sunset  policy  for  reporti.ng 
requirements  in  regulations. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
nev.'  source  standard  of  performance 
under  Section  111(b)  of  the  Act.  An 
economic  impact  assessment  was 
piepared  for  the  proposed  regulations 
and  for  other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  in  the  formulation  of  the 
proposed  standards  to  insure  that  the 
proposed  standards  would  represent  the 
best  system  of  emission  reduction 
considering  costs.  The  economic  impact 
assessment  is  included  in  the 
Background  Information  Document. 
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Dated:  December  22, 1980. 
Douglas  M.  Costle, 

Administrator. 

It  is  proposed  that  40  CFR  Part  60  be 
amended  by  adding  a  new  Subpart  RR 


"Oven"  means  a  chamber  which  uses 
heat  or  irradiation  to  bake  cure, 
polymerize,  or  dry  a  surface  coating. 

"Precoat"  means  a  coating  operation 
in  which  a  primer,  lacquer,  or  tackifying 


ii_  _i 


ij 1 », 


of  each  effluent  gas  stream  (j)  exiting  the 
emission  control  device,  in  dry  standard 
cubic  meters  per  second. 

"Qbi"  means  the  volumetric  flow  rate 
of  each  effluent  gas  stream  (i)  entering 
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monthly  compliance  by  comparing  the 
monthly  required  overall  VOC  emission 
reduction  specified  in  §  60.443(b]  to  the 
overall  VOC  emission  reduction 
demonstrated  in  the  most  recent 
performance  test  which  complied  with 


performance  test,  and  a  new  calendar 
month's  average  VOC  emission 
reduction  is  calculated  to  show 
compliance  with  the  standard. 

(g)  If  a  common  emission  control 
device  is  used  to  recover  or  destruct 
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Dated:  December  22, 1980. 
Douglas  M.  Costle, 

Administrator. 

It  is  proposed  that  40  CFR  Part  60  be 
amended  by  adding  a  new  Subpart  RR 
as  follows: 

Subpart  RR — Standards  of  Performance  for 
Pressure  Sensitive  Tape  and  Label  Surface 
Coating  Operations 
Sec. 

60.440  Applicability  and  designation  of 
.  affected  facility. 

60.441  Definitions  and  symbols. 

60.442  Standard  for  volatile  organic 
compounds. 

60.443  Compliance  provisions. 

60.444  Performance  test  procedures. 

60.445  Monitoring  of  operations  and 
recordkeeping. 

60.446  Test  methods  and  procedures, 

60.447  Reporting  requirements. 
Authority:  Sec.  Ill,  301(a)  of  tlie  Clean  Arr 

act  as  amended  (42  U.S.C.  7411.  7601(a)),  ard 
additional  authority  as  noted  belovt^. 

Subpart  RR— Standards  of 
Performance  for  Pressure  Sensitive 
Tape  and  Label  Surface  Coating 
Operations 

§  60.440    Applicability  and  designation  of 
affected  facility. 

(a)  The  affected  facility  to  which  the 
provisions  of  this  subpart  apply  is  each 
pressure  sensitive  adhesive  coating  line. 
each  release  coating  line,  and  each 
precoat  coating  line  used  in  the 
manufacture  of  pressure  sensitive 
materials. 

(b)  This  subpart  applies  to  any 
affected  facility  which  begins 
construction,  modification,  or 

reconstruction  after  [ date  of 

publication  in  Federal  Register). 

§  60.441    Definitions  and  symbols. 

[d]  Except  as  otherwise  required  by 
ib.e  context,  terms  used  in  this  subpart 
are  defined  in  the  Act,  in  Subpart  A  of 
this  part,  or  in  this  section  as  follows: 

'Coating  applicator"  means  an 
apparatus  used  to  apply  a  surface 
coating  to  a  continuous  web. 

"Coating  line"  means  a  coating 
applicator,  flashoff  area,  a.^d  oven 

'Coating  solids  applied"  means  the 
solids  content  of  the  coated  adhesive. 
release,  or  precoat  as  defined  by 
Reference  Method  24. 

'Flashoff  area"  means  the  portion  of  ^ 
coating  line  after  the  coating  applicator 
and  usually  before  the  oven  entrance. 

"Fugitive  volatile  organic  compounds' 
means  any  volatile  organic  compounds 
which  are  emitted  from  the  coating 
applicator  and  flashoff  areas  and  are 
not  emitted  in  the  oven. 

"Hood  or  enclosure"  means  any 
device  used  to  capture  fugitive  volatile 
organic  compounds. 


"Oven"  means  a  chamber  which  uses 
heat  or  irradiation  to  bake  cure, 
polymerize,  or  dry  a  surface  coating. 

"Precoat"  means  a  coating  operation 
in  which  a  primer,  lacquer,  or  tackifying 
coating  (or  their  equivalent)  is  applied  to 
a  surface  as  a  precursor  to  the 
production  of  a  pressure  sensitive  or 
release  product. 

"Pressure  sensitive  tape  and  label 
surface  coating  operation"  means  any 
coating  Une  which  coats  a  continuous 
web  with  either  pressure  sensitive 
adhesive,  release  or  precoat  coatings 
associated  with  pressure  sensitive 
products. 

"Solvent  applied  in  the  coating" 
means  all  organic  solvent  contained  in 
the  adhesive,  release,  and  precoat 
formulations  that  is  metered  into  the 
coating  applicator  from  the  formulation 
area. 

"Total  enclosure"  means  a  structure 
or  building  around  the  coating 
applicator  and  flashoff  area  or  the  entire 
coating  line  for  the  purpose  of  confining 
and  totally  capturing  fugitive  VOC 
emissions. 

Volatile  organic  compound  (VOC)" 
ir.eans  any  organic  compound  which  is 
measured  by  Reference  Methods  24  or 
2.5. 

(bj  Ai!  s}  mbols  used  in  this  subpart 
.not  defined  below  are  given  meaning  in 
the  Act  or  in  Subpart  A  of  this  part. 

"a"  means  the  gas  stream  vents 
exiting  the  emission  control  device. 

b"  means  the  gas  stream  vents 
enceiir-.g  the  emission  control  device. 

■  Caj"  means  the  concentration  of  VOC 
(carbon  equivalent)  in  each  gas  stream 
(j)  exiting  the  emission  control  device,  in 
parts  per  million  by  volume. 

"C,/'  neans  the  concentration  of  VOC 
(carbon  equivalent)  in  each  gas  stream 
(i)  sptcfing  the  emission  control  device, 
in  par's  per  million  by  volume. 

"Crv"  n'.ear.s  the  concentration  of  VOC 
(carbon  equivalent]  in  each  gas  stream 
(k)  emitted  directly  to  the  atmosphere,  in 
parts  per  ."ullion  by  volume. 

"C"  nieans  the  calculated  weighted 
averuge  mass  (kg)  of  VOC  per  mass  (kg) 
of  coating  solids  applied  each  calendar 
month. 

■  Mn,  means  the  mass  (kg)  of  VOC  per 
mass  (kg)  of  coating  solids  applied  in 
each  coating  (i)  used  in  the  calendar 
month. 

"M/'  means  the  total  mass  (kg)  of 
soivent  recovered  for  a  calendar  month. 

'  \U,"  means  the  mass  (kg)  of  coating 
solids  applied  in  each  coating  (i)  used  in 
fhe  calendar  month  as  measured  by  the 
reference  method  specified  in  §  60.446(a) 
or  b>  the  coating  manufacturer's 
formulation  data. 

"Qm"  means  the  volumetric  flow  rate 


of  each  effluent  gas  stream  (j)  exiting  the 
emission  control  device,  in  dry  standard 
cubic  meters  per  second. 

"Qbi"  means  the  volumetric  flow  rate 
of  each  effluent  gas  stream  (i)  entering 
the  emission  control  device,  in  dry 
standard  cubic  meters  per  second. 

"Qfi"  means  the  volumetric  flow  rate 
of  each  effluent  gas  stream  (k)  emitted 
to  the  atmosphere,  in  dry  standard  cubic 
meters  per  second. 

"R"  means  the  overall  VOC  emission 
reduction  achieved  for  a  calendar  month 
(in  percent). 

"Rg"  means  the  required  overall  VOC 
emission  reduction  (in  percent). 

§  60.442    Standard  for  volatile  organic 
compounds. 

(a)  On  and  after  the  date  on  which  the 
performance  test  required  by  §  60.8  has 
been  completed  each  owner  or  operator 
subject  to  this  subpart  shall — 

(1)  Cause  the  discharge  into  the 
atmosphere  from  an  affected  facility  not 
more  than  0.20  kg  VOC/kg  of  coating 
solids  applied  as  calculated  on  a 
weighted  average  basis  for  one  calendar 
month;  or 

(2)  Demonstrate  for  each  affected 
facility; 

(i)  A  90  percent  overall  VOC  emission 
reduction  as  calculated  over  a  calendar 
month:  or 

(ii)  The  percent  overall  VOC  emission 
reduction  specified  in  §  0.443(b)  as 
calculated  over  a  calendar  month. 

(b)  Any  coating  line  which  causes  the 
discharge  into  the  atmosphere  of  not 
more  than  125  kilograms  of  VOC  per  day 
and  15  megagrams  of  VOC  per  year  is 
not  considered  an  affected  facility  and 

is  not  therefore  subject  to  the  emission 
limits  of  §  60.442(a).  If  either  the  125 
kilogram  per  day  limit  or  the  15 
megagram  per  year  limit  are  exceeded, 
the  coating  line  shall  become  an 
affected  facility  and  will  be  subject  to 
§  60.442(a)  and  all  its  associated 
subparts. 

§60.443    Compliance  provisions. 

(a)  To  determine  compliance  with 
§  60.442(1),  the  owner  or  operator  of  the 
affected  facility  shall  calculate  a 
weighted  average  of  the  mass  of  solvent 
used  per  mass  of  coating  solids  applied 
for  a  one  calendar  month  period 
according  to  the  following  procedures: 

(1)  Measure  the  VOC  content  (kg 
VOC/kg  coating  solids  applied)  of  all 
coatings  applied  using  the  reference 
method  specified  in  §  80.446(a)  of  this 
subpart  or  by  using  the  coating 
manufacturers  formulation  data. 

(2)  Compute  the  weighted  average  by 
the  following  equation: 
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(2)  The  concentration  of  VOC  (in  parts 
per  million  by  volume)  after  the  common 
emission  control  device  shall  be 
determined  as  specified  in  §  60.444(c) 
This  concentration  is  used  in  the 


(3)  DeterrTiine  the  performance  of  the 
solvent  destruction  device  by  the 

following  procedures; 


sin 


c    1 


recovery  device  shall  maintain  a 
calendar  month  record  of  the  amount  of 
solvent  applied  in  the  coating  at  each 
affected  facihty. 
(c)  The  owner  or  operator  of  an 
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(3)  For  each  affected  facility  where 
fhe  value  of  G  is  less  than  or  equal  to 
0.20  kg  VOC  per  kg  of  coating  solids 
applied,  the  affected  facility  is  in 
compliance  with  §  60.442(a)(1). 

(b)  To  determine  compliance  with 
§  60.442(a)(2),  the  owner  or  operator 
shall  calculate  the  required  overall  VOC 
emission  reduction  according  to  the 
following  equation: 


R     = 

q 


0.20       X   100 


If  Rfl  is  less  than  or  equal  to  90 
percent,  then  ti)e  required  overall  VOC 
emission  reduction  is  R^.  If  R„  is  greater 
than  90  percent,  than  the  required 
overall  VOC  emission  reduction  is  90 
percent. 

(c)  Where  compliance  with  fhe 
emission  limits  specified  in 
§  G0.442(a)(2)  is  achieved  through  fhe 
use  of  a  solvent  recovery  system,  the 
owner  or  operator  shall  determine  the 
overall  VOC  emission  reduction  for  a 
one  calendar  month  period  by  the 
following  equation: 


100 


• 

-* 

M 
r 

n 

1 

("oi  '  "si' 

[i  =  l 

If  the  R  value  is  equal  to  or  greater 
than  the  R,  value  specified  in 
§  60.443(b),  then  compliance  with 
§  60.442(a)(2)  is  demonstrated. 

(d)  Where  compliance  with  the 
emission  limit  specified  in  §  60.442(a)(2) 
is  achieved  through  the  use  of  a  solvent 
destruction  device,  the  owner  or 
operator  shall  determine  calendar 


monthly  compliance  by  comparing  the 
monthly  required  overall  VOC  emission 
reduction  specified  in  §  60.443(b)  to  the 
overall  VOC  emission  reduction 
demonstrated  in  the  most  recent 
performance  test  which  complied  with 
§  60.442(a)(2).  If  the  monthly  required 
overall  VOC  emission  reduction  is  less 
than  or  equal  to  the  overall  VOC 
reduction  of  the  most  recent 
performance  test,  the  affected  facility  is 
in  compliance  with  §  60.442(a)(2). 

(e)  Where  compliance  with 
§  80.442(a)(2)  is  achieved  through  the 
use  of  a  solvent  destruction  device,  the 
owner  or  operator  shall  continuously 
record  the  destruction  device 
combustion  temperature  during  coating 
operations  for  thermal  incineration 
destruction  devices  or  the  gas 
temperature  upstream  and  downstream 
of  the  incinerator  catalyst  bed  during 
coating  operations  for  catalytic 
incineration  destruction  devices.  For 
thermal  incineration  destruction  devices 
the  owner  or  operator  shall  report  all 
three  hour  periods  (during  actual  coating 
operations)  during  which  the  average 
temperature  of  the  device  is  more  than 
2nC°  (SOF")  below  the  average 
tpmperature  of  the  device  during  the 
most  recent  p^rforma.ice  test  complying 
with  §  60.442(a)(2).  For  catalytic 
incineration  destruction  devices,  the 
owner  or  operator  shall  report  ail  three 
hour  periods  (during  actual  coLiting 
operations)  during  which  the  average 
temperature  of  the  device  immediately 
before  the  catalyst  bed  is  mere  than 
28C°(.'50F°)  below  the  average 
femprature  of  the  device  during  the  most 
recent  performance  test  complying  with 
§  60.442(a)(2),  and  all  three  hour  periods 
(during  actual  coating  operations)  during 
which  the  average  temperature 
difference  across  the  catalyst  bed  is  Ipss 
than  80  percent  of  the  average 
temperature  difference  of  the  device 
during  the  most  recent  performance  lest 
complying  with  §  60.442(a)(2). 

(f)  After  the  initial  performance  test 
required  for  all  affected  facilities  under 
§  60.8,  compliance  with  the  VOC 
emission  limitation  and  percentage 
reduction  requirements  under  §  60.442  is 
based  on  the  average  emission  reduction 
for  one  calendar  month.  A  separate 
performance  test  is  completed  at  fhe  end 
of  each  calendar  month  after  fhe  initial 


,  performance  test,  and  a  new  calendar 
month's  average  VOC  emission 
reduction  is  calculated  to  show 
compliance  v«th  the  standard. 

(g)  If  a  common  emission  control 
device  is  used  to  recover  or  destruci 
solvent  from  more  than  one  affected 
facility,  the  performance  of  that  control 
device  is  assumed  to  be  equal  for  each 
of  the  affected  facilities.  Compliance 
with  §  60.442(a)(2)  is  determined  by  fhe 
methods  specified  in  §  60.443(c)  and 
§  60.443(e)  and  is  performed 
simultaneously  on  all  affected  facilities. 

(h)  If  a  common  emission  control 
device  is  used  to  recover  solvent  from 
an  existing  facihty  (or  facilities)  as  well 
as  from  an  affected  facility  (or  facilities), 
the  overall  VOC  emission  reduction  for 
the  affected  facility  (or  facilities),  for  the 
purpose  of  compliance,  shall  be 
determined  by  the  following  procedures: 

(1)  The  owner  or  operator  of  the 
existing  facihty  (or  facilities)  shall 
determine  the  mass  of  solvent  recovered 
fur  a  calendar  month  period  frcm  the 
existing  facility  (or  facilities)  prior  to  the 
connection  cf  the  affected  facility  (or 
facilities)  to  fhe  emission  control  device. 

(2)  The  affected  facilitj-  (or  facilities) 
shall  then  be  connected  to  the  emission 
(ontrol  device. 

(3)  The  owner  or  opcafor  shall 
determine  the  total  mass  of  solvent 
recovered  from  both  the  existing  and 
affected  facilities  over  a  calendar  m.onfh 
period.  The  mass  of  solvent  determined 
in  paragraph  (h)  (1)  of  this  section  from 
the  existing  facility  shall  be  subtracted 
from  the  total  mass  of  recovered  solvent 
to  obtain  the  mass  of  solvent  recovered 
from  the  affpcfed  facility  (or  facilities). 
The  overall  VOC  emission  reduction  of 
the  affected  facility  (or  facihties)  can 
then  be  determined  as  specified  in 

§  60.443(c). 

(i)  If  a  common  emission  control 
device  is  used  to  destruct  solvent  from 
an  existing  facility  (or  facilities)  as  well 
as  from  an  affected  facility  (or  facilities), 
the  overall  VOC  emission  reduction  for 
the  affected  facility  (oi  facilities),  for  the 
purpose  of  compliance,  shall  be 
determined  by  the  following  procedures: 

(1)  The  owner  or  operator  shall 
operate  the  emission  control  device  with 
both  fhe  existing  and  affected  facilities 
connected. 
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§  60.446    Test  methods  and  procedures. 

(a)  The  VOC  coriten!  per  unit  of 
coating  solids  applied  and  romphance 
with  §  60.442(a)(1)  sha!!  be  measured  by 
either  Reference  Jifethod  24  or 


amount  of  the  solvent  applied  in  the 
coating  for  each  operating  day.  Every 
fourth  quarter  the  yearly  amount  of 
solvent  applied  in  the  coating  shall  bt- 
reported. 
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(2)  The  concentration  of  VOC  (in  parts 
per  million  by  volume)  after  the  common 
emission  control  device  shall  be 
determined  as  specified  in  §  60.444(c) 
ThiS  concentration  is  used  in  the 
ca'.culation  of  compUance  for  both  the 
2xt.sting  and  affected  facilities, 

(3)  The  volumetric  flow  out  of  the 
common  control  device  attributable  to 
the  affected  facility  (or  facilities)  shall 
be  calculated  as  a  weighted  average  of 
ithe  volumetric  flows  into  the  control 
dedce  from  the  affected  facility  (or 
facilities)  and  the  existing  facility  (or 
facilities).  Compliance  is  determined  by 
the  use  of  the  equation  specified  in 

§  60.444(c). 

^  60.444    Performance  test  procedures. 

[a!  The  perfonnance  test  for  affecfed 
facilities  complying  with  §  60  442(a] 
tt  ;thout  the  use  of  add-on  controls  shall 
be  identical  to  the  procedures  speciHed 
jn  60.443(a). 

(b)  The  performance  test  for  affected 
facilities  controlled  by  a  solvent 
recovery  device  shall  be  conducted  as 
foilcws: 

(1)  The  performance  test  will  consist 
of  one  calendar  month  run  and  not  the 
Hverage  of  three  nans  as  specified  in 
5  60.8(f). 

[2]  The  weighted  average  mass  of 
VOC  per  mass  of  coating  solids  applied 
for  a  one  calendar  month  period  shall  be 
determined  as  specified  in  §  60.443(aj(l) 
a. id  5  60.443(a)(2). 

(3)  Calculate  the  required  overall  VOC 
fi.T.lssion  reduction  as  specified  in 

!§  S0.443(b). 

(4)  Inventory  solvent  usjge  and 
solvent  recovery  for  a  one  calendar 
rr.onth  period. 

(5;  Determine  the  perforniance  oi  the 
solvent  recovery  device  as  specified  in 
§  60.443(c). 

(c)  The  performance  test  for  affected 
f?.cilities  controlled  by  a  solvent 
destruction  device  shall  be  conducted  as 
ifuiiows; 

(1)  The  weighted  average  mass  of 
VOC  per  mass  of  coating  solids  applitd 
f^r  a  one  calendar  month  period  shall  bt; 
j:?lermined  as  specified  in  §  60.443ia)[i; 
:ir-.d  §  M.443(a)(2), 

(2)  Calculate  the  requried  over.-d!  \'0C 
emission  reduction  as  specified  in 

^  5D. 443(b). 


(3)  Determine  the  performance  of  the 
solvent  destruction  device  by  the 

follovving  procedures: 
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(i!  The  owner  cr  operator  of  the 
affecied  facility  shall  construct  the 
overall  VOC  emission  reduction  system 
so  that  al!  volumetric  Piow  rates  and 
total  VOC  eniis.sions  can  be  accurately 
df  tcrmined  by  the  applicable  test 
methods  and  procedures  specified  in 
§  50.44.51b!. 

(ii)  The  owner  or  operntor  of  an 
affected  facdity  shall  construct  a 
temporary  total  enclosure  around  the 
coating  line  applicator  and  flashoff  area 
during  the  pt  rformance  test  for  the 
purpose  of  capturing  fugitive  VOC 
emissions,  i!  a  permanent  total 
enclosure  exists  in  the  affected  facility 
prior  to  the  performance  test  and  the 
Admin.straior  is  satisfied  that  the 
enriosure  is  totally  capturing  fugitive 
VOC  emissions,  then  no  additional  total 
enciosure  will  be  required  for  the 
performance  test. 

(in;  For  each  affected  facility  where 
the  value  of  R  is  greater  than  or  equal  to 
*he  value  of  R.^  calculated  in  §[>0.443(b), 
crjmpls.^'.nc:£  with  §  &0,442(al(2)  is 
deni:)fis:rated. 

(iv]  The  performance  of  the  solvent 
des:ruct!:;n  device  shall  be  determined 
by  averagsr.g  the  --esults  of  three  runs  as 
specitiea  sn  §  &0.8(f). 

fSec.  114  of  the  Clean  Air  Act  as  amendtd  (42 

U.S.C.  7114)) 

5  €0.445    Monitanng  oJ  operations  and 

recordkeeping. 

'•[:•■',  rh;t  vvV'irT  jr  .piralofof  an 
aFt\~:'-.  1  'zcuiiy  Subject  to  this  subpart 
s."...!'.  .T.,,,T-.iair.  a  calendar  month  record 
u!'  -\'.l  i:  :  .;;:;^:>  ..:<-t  i  it::-!  the  results  of 
*h    ~;  'i'-i-r;:;*,  u  -;  -;■»  ;h:;d  specified  'n 
^  ;. ,  4-<  .  r  :,'  {'ui:  ?:,  :n_f;<C!urer's 
fa;-"..u.-.t:  .;.  .l-Ua  uscd  for  determining 
'he  VC'C  .;.  r.tLrr.t  of  those  coatings. 
'.  1'."l  owner  or  operator  of  an 
u^:i...\x  d  faciiity  controlled  by  a  solvent 


recovery  device  shall  maintain  a 
calendar  month  record  of  the  amount  of 
solvent  applied  in  the  coaling  at  each 
affected  facility 

(c)  The  owner  or  operator  of  an 
affected  facility  controled  by  a  solvent 
recovery  device  shall  install,  calibrate, 
maintain,  and  operate  a  monitoring 
device  for  indicating  the  cumulative 
amount  of  solvent  recovered  by  the 
device  over  a  calendar  month  period. 
The  monitoring  device  shall  be  accurate 
within  ±2.0  percent.  The  owner  or 
operator  shall  maintain  a  calendar 
month  record  of  the  amount  of  solvent 
recovered  by  the  device. 

(d)  The  ov/ner  or  operator  of  a  coating 
line  operating  at  the  conditions  specified 
in  §  60.442(b)  shall  maintain  a  daily  and 
yearly  record  of  the  amount  of  solvent 
applied  in  the  coating  at  the  facility. 

(e)  The  owner  or  operator  of  an 
affected  facility  controlled  by  a  thermal 
incineration  solvent  destruction  device 
shall  install,  calibrate,  maintain,  and 
operate  a  monitoring  device  which 
continuously  indicates  and  records  the 
temperature  of  the  solvent  destruction 
device's  exhaust  gases.  The  monitoring 
device  shall  have  an  accuracy  of  the 
greater  of  iO.75  percent  of  the 
temperature  being  measured  expressed 
in  degree^  Celsius  or  ±2.5°C. 

(f)  The  owner  or  operator  of  an 
affected  facility  controlled  by  a  catalytic 
incineration  solvent  destruction  device 
shall  install,  calibrate,  maintain,  and 
operate  a  monitoring  device  which 
continuously  indicates  and  records  the 
gas  lemperatu.'-e  both  upstream  and 
downstream  of  the  catalyst  bed. 

(g)  The  owner  or  operator  of  an 
affected  facility  controlled  by  a  solvent 
destruction  device  which  uses  a  hood  or 
enclosure  to  capture  fugitive  VOC 
emissions  shfll  install,  calibrate, 
maintain,  and  operate  a  monitoring 
device  which  cortinuoasly  indicates 
that  the  hood  or  enclosure  is  operating. 
No  continuous  monitor  shall  be  required 
if  the  owner  or  operator  can 
demonstrate  that  the  hood  or  enclosure 
system  is  interlocked  with  the  affected 
facility's  ovt'n  recircuiation  air  system. 

{'-^£'c   114  of  thi  Cii.  '.;■  .Mr  Act  as  an-.&nrii '.!  [■i2 
t.'SC  741411 
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§  60.446    Test  methods  and  procedures. 

(a)  The  VOC  coritecf  ppr  unit  of 
coating  solids  applied  and  romphance 
with  §  60.442(a)(1)  shall  be  measured  by 
either  Reference  Method  24  or 
manuIactuFers'  ksimiclaiion  data.  In  the 
event  of  anj/  iriiwwLsistency  between  a 
Method  24  test  and  manufacturers' 
formulation  data,  the  Method  24  test  will 
govern.  The  Administrator  may  require 
an  owner  or  operator  to  perform  Method 
24  tests  during  such  months  as  he  deems 
appropriate. 

(1)  For  Reference  Method  24,  the 
coating  sample  must  be  a  one  liter 
sample  taken  a?  a  point  which  will  be 
representativt;  of  the  coating  apphed  to 
the  web  substrate.  The  one  liter  sample 
is  to  be  divided  into  three  aliquots  for 
triplicate  analyses. 

(b)  Refe-enre  Method  25  shall  be  used 
to  detemins  the  \'OC  concentration,  in 
parts  pt  •  million  by  volume,  of  each 
effluent  gas  st.-eam  entering  and  exiting 
the  solvent  destruction  device  or  its 
equivalent,  and  each  effluent  gas  stream 
emitted  directly  (o  the  atmospliere. 
Reference  Methods  1.  2  3.  and  4  shall  be 
used  to  determine  the  sampling  location, 
volumetric  Cow  rate,  molecular  weight, 
and  moisture  of  all  sampled  gas  streams. 
For  Reference  Method  25.  the  sampling 
time  for  each  of  three  runs  must  be  at 
least  one  hour.  The  mini.Tium  sampling 
volum.e  must  be  0.CKI3  dscm  except  that 
shorter  sampling  times  or  smaller 
volumes,  when  necessitatod  by  process 
variables  or  other  factors,  may  be 
apnro\ed  by  the  Administrator. 

[t]  If  the  owner  or  operator  can 
demonstrate  to  thi;  Administrator's 
satisfaction  that  testing  of 
representative  stacks  yields  rt.-sulls 
comparable  to  those  that  would  be 
obtained  by  testing  all  stacks,  the 
Administrator  will  appjove  testing  ot 
representativp  stacks  on  a  case-by-rase 
basis. 

(Sec,  114  cf  the  Oihii  An  Am  .is  Hiiii'ini.M!  |42 
V  R  C.  7414]] 

?  60.447     Reporting  requirements. 

(a)  For  hli  affected  facilities,  the 
performancf  test  data  from  tbi;  initial 
performance  lest  are  s,d:imitted  to  the 
Administrator. 

[h]  The  owner  or  opcr.dor  of  a  coating 
line  operated  at  the  ccndilions  specified 
m  §Ga442;b;  shall  rrporl  the  tot.d 


amount  of  the  solvent  applied  in  the 
coating  for  each  opeiatir-g  day.  Every 
fourth  quarter  the  yearly  ajniount  of 
solvent  applied  in  the  coatitng  shall  be 
reported. 

(c)  For  affected  facilities  ocmpSyir.g 
with  §  60.442  without  sohent  recovery 
or  solvent  destruction  devices  the 
weighted  average  VOC  content  for  each 
calendar  month  as  specified  in 

§  60.443(a)(2)  shall  be  reported  to  the 
Administrator. 

(d)  For  all  affected  SaciJities 
complying  with  §  60.442  by  using  a 
solvent  recovery  device,  the  followi.'-.g 
information  shall  be  reported  fo  the 
Administrator  for  each  ca!endar  month 

(1)  The  required  overall  emission 
reduction  specified  in  5  60.443(b). 

(2)  The  demonstrated  overall  emission 
reduction  as  specified  in  §  60.443(c). 

(e)  For  all  affected  facilities  complying 
with  §  60.442  by  using  a  solvent 
destruction  device,  the  following 
information  shall  be  reported  to  the 
Administrator  for  each  calendar  month. 

(1)  The  required  overall  emission 
reduction  specified  in  §  60.443(b) 

(2)  The  overall  emission  reduction 
demonstrated  during  the  most  recent 
performance  test  which  complied  with 
§  60.442. 

(3)  All  periods  of  temperature  drop  as 
defmed  under  §  60.443(f). 

(f)  The  owner  or  operator  of  an 
affected  facility  shall  submit  the  written 
reports  required  under  paragraphs  (a) 
and  (b)  of  this  section  tc  the 
Administrator  for  every  calendar 
quarter.  All  quarterly  reports  shall  be 
postmarked  by  the  3Uth  day  follovvin.e 
the  end  of  each  calendar  quarter 

(g)  The  owner  or  opL^ator  of  an 
affected  facility  shall  submit  the  written 
reports  required  under  paragraphs  (c). 
(d),  and  (e)  of  this  section  tc  the 
Administrator  within  ten  days  following 
the  end  of  the  calendar  month  being 
reported  only  if: 

(1)  The  emissions  hmits  of  ^  60.442 
were  exceeded  during  the  calendar 
month;  or 

(2)  Temperature  drops  as  dt-bm-d 
under  §  60.443(f)  occurred  during  the 
calendar  month. 

(Sec.  114  of  the  CI.Mi)  Air  Ar.\  ;)s  ,imendt  li  (42 

U.S  C  7414)) 
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DEPARTMENT  OF  EDUCATION 

Office  of  the  Secretary 

34  CFR  Subtitle  A  and  Subtitle  B, 


Accordingly.  34  CFR  Parts  75  through 
796  inclusive  are  amended  as  follows: 

1.  Title  34  era,  Subtitle  A  is  amended 
by  adding  the  following  note  after  each 
of  the  followinB  sections:  75.734,  75.741. 


Office  of  Elementary  and  Secondary 

Education  — Continuec) 

34  CFR  Pan 

Old  CFDA  No              New  Cf-'DA  No 

215 

13.433                          84  014 

mBF 


Tiiesday 
December  30,  1980 


Part  \K 


■i^M— a^— ■■— ^w— — i^gM 


Department  of 
Education 


Offfce  of  the  Secretary 


Komenclature  and  Technical  Amendments 
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Office  of  Vocational  and  Adult  Education- 
Continued 


Office  of  Educational  Research  and 

Improvement— Continued 


3-1  CFR  P^T 

432 


Old  CFDA  No.  New  CFDA  No. 

13  579  84.093 


34  CFR  PaT 
7i« 


Old  CFDA  No 


New  CFDA  No. 


§  75.591    Federal  evaluation— cooperation 
by  a  grantee. 

A  grantee  shall  cooperate  in  any 
evaluation  of  the  program  by  the 
«4,i7      Secretary. 
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DEPARTMENT  OF  EDUCATION 

Office  of  the  Secretary 

34  CFR  Subtitle  A  and  Subtitle  B, 
Chapters  l-VII 

Nomenclature  and  Technical 
Amendments 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  This  document  makes 
nomenclature  and  technical 
amendments  in  regulations  transferred 
to  Title  34  of  the  Code  of  Federal 
Regulations.  These  changes  are 
necessary  to  update  the  Code  of  Federal 
Regulations  to  reflect  the  shift  of 
responsibility  for  these  programs  to  the 
Department  of  Education. 
EFFECTIVE  DATE:  December  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  Neal  Shedd,  Director,  Division  of 
Regulations  Management.  400  Maryland 
Avenue,  S.W.,  Room  2129,  Washington, 
D.C.  20202.  Telephone:  (202)  245-7091. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED)  published 
on  November  21, 1980,  at  45  FR  77368.  a 
final  rule  for  the  transfer  and 
redesignation  of  ED  regulations  in  Title 
34  of  the  Code  of  Federal  Regulations. 

This  final  rule  makes  the  specific  and 
general  nomenclature  and  technical 
amendments  necessary  in  the 
regulations  redesignated  on  November 
21, 1980,  as  well  as  specific  amendments 
correcting  Part  106,  published  on  May  9, 
1980  at  45  FR  30955.  Specific  changes  are 
listed  before  general  changes.  All 
changes  are  made  in  the  order  that  they 
appear  in  the  list.  Unless  otherwise 
specified,  general  changes  apply  to  34 
CFR  Parts  75  through  796  inclusive. 

The  publication  of  this  document  as  a 
proposed  rule  for  public  comment  is 
unnecessary  because  it  contains  only 
the  nomenclature  and  technical 
amendments  described  above.  No 
substantive  changes  are  made  in  the 
regulations. 

(Department  of  Education  OrguniziUicm  Act. 
Pub.  L.  96-88.  Oct.  17, 1979,  93  Stut  GdB 
(20  U.S.C.  3401  eA  scq.)] 
(Catalog  of  Federal  Domestic  Assistance 
Number  not  applicable.) 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 


Accordingly.  34  CFR  Parts  75  through 
796  inclusive  are  amended  as  follows: 

1.  Title  34  CFR,  Subtitle  A  is  amended 
by  adding  the  following  note  after  each 
of  the  following  sections:  75.734,  75.741. 
76.101,  76.103,  76,301,  76,401,  76.705, 
76.706,  76.734,  76.741,  76.783,  and  99.1: 
(Note:  This  section  is  based  on  a 
provision  in  the  General  Education 
Provisions  Act  (GEPA).  Section  427  of 
the  Department  of  Education 
Organization  Act  (DEOA),  20  U.S.C. 
3487,  provides  that  except  to  the  extent 
inconsistent  with  the  DEOA,  the  GEPA 
"shall  apply  to  functions  transferred  by 
this  Act  to  the  extent  applicable  on  the 
day  preceding  the  effective  date  of  this 
Act."  Although  standardized 
nomenclature  is  used  in  this  section  to 
reflect  the  creation  of  the  Department  of 
Education,  there  is  no  intent  to  extent 
the  coverage  of  the  GEPA  beyond  that 
authorized  under  Section  427  or  other 
applicable  law.) 

la.  The  undesignated  introductory 
material  preceding  Part  75  is  removed. 

2.  Wherever  they  appear  in  34  CFR 
Part  75,  the  following  terms  are  changed 
to  "the  Secretary"  in  the  order  listed: 

Old  nonienclatLire — .'V't'ii-  nomenclature 

F.ach  appropridte  official  of  the  Education 

Division — the  Secretary 
'the  Appropriate  official  of  the  Education 

Division — the  Secretary 
The  Appropriate  official — the  Secretary 
The  official — the  Secretary. 

2a.  The  following  table  lists  the  part 
number  for  Title  34  of  the  Code  of 
Federal  Regulations,  the  prior  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
number,  and  the  new  CFDA  number 
effective  on  September  15, 1980.  The 
part  numbers  are  listed  in  order  by  the 
ED  Staff  Offices.  Parts  75  and  76  are 
amended  by  changing  all  references  to 
the  old  CFDA  numbers  in  accordance 
uitli  the  table. 

Office  of  Elementary  and  Secondary 
Education 


Office  of  Elementary  and  Secondary 

Education  —Continued 


2i  CFR  Part 

Old  CFDA  No 

N«w  CFDA  No 

200 

13.428 

.81009 

201 

13.430 

84  012 

203 

13.431 

84.013 

204 

13.429 

84.011 

206 

13.466 

S4.043 

21 1 

13.577 

84.092 

34  CFR  Pan 

Old  CFDA  No 

New  CFDA  No 

215 

13.433 

84  014 

218 

13.477 

84  040 

219 

13477 

84.040 

220 

13478 

84041 

221 

13.477 

84040 

222 

13.478 

84  041 

2(0 

13.410 

84  006 

Mt 

13.591 

84.103 

an 

13.534 

84  060 

251 

13.534 

84  060 

252 

13551 

84.072 

253 

13535 

84  061 

254 

13.536 

84.062 

255 

13.551 

84  072 

256 

13.535 

84  061 

257 

13.535 

64.061 

256 

13.551 

84.072 

259 

13.535 

84.061 

280 

13,536 

84  062 

261 

13  536 

84.062 

262 

13  536 

84.062 

263 

-      13  569 

84  087 

270 

13.405 

84,004 

2B0 

13.531 

84  143 

13.532 

84  057 

13685 

84106 

13.686 

84,107 

13.687 

84  108 

13.689 

84  110 

296 

13.554 

84  074 

Office  of  Special  Education  and 
Rehabilitative  Services 


34  CFR  Pan 

300 
301 
302 
305 

307 
309 
315 
318 

380 
324 

338 
330 
331 
332 
333 
345 
346 
347 
361 
362 


Old  CFDA  No 


New  CFDA  No 


13449 
13  449 
13427 
13450 
13  445 
13  444 
13.567 
13  451 
13  446 
13  443 
13  560 
13  446 
13,446 
13  446 
13  446 
13  562 
13  562 
13  562 
13  624 
13  626 
13  629 


84,027 
84  027 
84  012 
84  028 
84  025 
84  024 
84  086 
84029 
84  026 
84  023 
84078 
64  026 
84  026 
84  026 
84  026 
84,080 
84  080 
84  080 
84  126 
84,128 
84.129 


Office  of  Vocational  and  Adult  Education 


34  CFR  Pan 
400 


406 

425 
426 
431 

432 


Old  CFDA  No. 


New  CFDA  No. 


13  493 
13  494 
13.495 
13  499 
13  498 
13  588 
13  400 
13400 

13,692 


64,048 
84  049 
64  050 
84  052 
84,051 
84  101 
84  002 
84,002 
84  118 
84  113 
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(1)  Section  74.113  (Violajion  of  terms). 

(2)  Section  74,114  (Suspension). 

(3)  Section  74.115  (Termination). 

(4)  The  last  sentence  of  §  74.73(c) 

fFinranr^iiil  ronnrtina  aftpr  7<    tprminpfinn) 


definitions  in  Part  74  of  this  title  apply  to 
the  regulations  in  Title  34  of  the  Code  of 
Federal  Regulaticns  The  section  of  Part 
74  that  contains  the  definition  is  given  in 

n.frppfhpqp'; 


20.  Section  200.1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

PART  200— FINANCIAL  ASStSTANCE 
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Office  of  Vocational  and  Adult  Education— 

Continued 

34  C!^R  Pal  Old  CFDA  No,  New  CFDA  No, 

■132  13579  84093 
84093 

440  13.563  84.081 

441  13  563  64.081 

442  13.563  84.081 

443  13  563  84.081 

444  13563  84^)81 

Office  of  Bilingual  Education  and  Minority 
Languages  Affairs 

34  C-R  Pat  Old  CFDA  No  New  CFDA  No 


Office  of  Educational  Research  and 
Improvement — Continued 


500 
501 
502 
503 
504 
5:i 
510 
514 
515 
5M 
525 
526 
527 
537 


13  403 
13  403 
13  403 
13  403 
13,403 
13403 
13,403 
13  403 
13  403 
13,403 
13  558 
13  586 
13  587 
13  545 


64.003 
84.003 
84  003 
84.003 
84.003 
64.003 
84  003 
84.003 
84.003 
84  003 
84.077 
84.099 
84.100 
84.068 


Office  of  Postsecondary  Education 

34  CFR  Part  Old  CFDA  No  New  C^DA  No 


34  CFR  PaT 

Ok)  CFDA  No 

New  CFDA  No. 

718 

13  950 

64117 

720 

13  950 

84  117 

726 

13  922 

84  114 

730 

13  925 

64116 

740 

13  420 

84  008 

745 

13.565 

64.083 

752 

13  561 

84079 

753 

13  566 

84  084 

755 

13  564 

84  082 

757 

13  593 

84.123 

758 

13  522 

„ „ , 

766 

13544 

84  06' 

766 

13,599 

64  105 

767 

13  599 

B4  1C5 

768 

13  599 

84  105 

769 

13  549 

84070 

770 

13  464 

84  034 

13  465 

81035 

773 

13  406 

64  005 

774 

13  570 

64  088 

13,571 

64,084 

_„. ,        

64  0E9 

776 

13  468 

84  036 

777 

13  475 

84  039 

77a 

13.576 

64  091 

790 

„ „.„„..            

84  124 

793 

13.489 

84  045 

795 

13950 

84  117 

796 

13553 

^^^4.073 

605 
606 
6i0 
S14 
617 


6?  I 
624 
6.9 
5J1 
6.-9 
643 
6-;4 

645 
6^5 
647 
6ifi 
6-1 J 
650 
655 
66? 


667 
674 

6'5 

676 
682 
686 

690 
6S2 
695 


13  550 
13  585 

13  491 

13  457 
13  458 
13  459 
13  693 
13594 
13  453 
13  454 
13,540 
13  510 

13  488 
13543 
13492 
13  582 
13,631 
13,580 
13  555 
13  567 
13.436 
13,438 
13439 
13  440 
13  441 
13  581 
13,470 
13  471 
13  463 
1341B 
13  460 
13  548 
13,539 
13  539 
13  582 


84,071 
84  098 
84,046 
84,142 


84135 
84  0",1 
84  064 
84  055 
84  097 
84,044 
84  066 
84  047 
84  096 
84  112 
84.094 
84  075 
84  085 
84017 
84  019 
84  020 
84021 
84,022 
84  095 
84  037 
84  038 
84  033 
84.007 
84,032 
84  069 
84  063 
84,063 
84,096 


Office  of  Educational  Research  and 
Improvement 


34  CFR  Part 


ad  CFDA  No, 


New  CFDA  No 


700  

701  

702  _ 

703  13,950 
705 

708  1 3  950 

710  13,950 

714  13950 

716  13950 


64  117 
84  117 
84  117 
84  117 
84  117 
84  1  17 
84  117 
84  117 
64  117 


PART  75— DIRECT  PROTECT  GRANT 
AND  CONTRACT  PROGRAMS 

§75.100    [Amended] 

3.  Section  75.100  is  amended  by 
removing  the  note  following  the  citation 
of  authority  for  the  section. 

4.  Section  75.220  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  75.220    Procedures  the  Department  uses 
under  §  75.219(a). 

(b)  •  •  • 

(3)  A  Department  employee  who  is  not 
a  program  officer  of  the  program  but 
who  is  qualified  to  evaluate  the 
application. 

«         -         *         * 

5.  Section  75.221  is  amer.ded  by 
revising  paragraph  (b)(l)(iii)  to  read  as 
follows- 

§  75.221     Procedures  the  Department  uses 
under  §  75.219(b). 

•  *  ■  *  • 

(br  •  • 
(1)  *  •  * 

(iii)  A  Department  employee  who  is 
not  a  program  officer  for  any  of  the 
program.s  under  which  the  applicant 
wants  funds  but  who  is  qualified  to 
review  the  application. 

*  •  -  •  * 

6.  Section  75.59  is  revised  to  read  as 
follows: 


§  75.591    Federal  evaluation— cooperation 
by  a  grantee. 

A  grantee  shall  cooperate  in  any 
evaluation  of  the  program  by  the 
Secretary. 

(20U.SC.  1226c.  1231a| 

7.  Section  75.620  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  75.620    General  conditions  on 
publication. 

*  *  ■  «  * 

(b)  Required  Statement.  The  grantee 
shall  ensure  that  any  publication  that 
contains  project  materials  also  contains 
the  following  statements: 

"The  contents  of  this  (insert  type  of 
publication;  e.g.,  book,  report,  film)  were 
developed  under  a  grant  from  the 
Department  of  Education.  However, 
those  contents  do  not  necessarily 
represent  the  policy  of  the  Department 
of  Education,  and  you  should  not 
assume  endorsement  by  the  Federal 
Government." 

(20  U.S.C.  3474) 

8.  Section  75.626  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  75.626    Show  Federal  support;  give 
papers  to  vest  title. 

(a)  Any  patent  application  filed  by  a 
grantee  for  an  invention  made  under  a 
grant  must  include  t}:e  following 
statement  in  the  first  pa.'-agraph: 

"The  invention  described  in  this 
application  was  made  under  a  grant 
from  the  D;_'par!ment  of  Education." 

9.  Section  75.720  is  dn:ended  by 
revising  paragraph  (b)  to  read  as 
follows; 


§  75.720 
reports. 


Financial  and  performance 


(b)  A  grantee  shall  submit  these 
reports  annually,  unless  the  Secretary 
allows  less  frequent  reporting.  However. 
the  Secretary  may  require  a  grantee  of 
the  National  Institute  of  Education  to 
submit  performance  reports  more  often 
than  annually. 

*  *  «  •  * 

10.  Section  75.901  is  amended  by 
removing  and  reserving  paragraph  (a), 
removing  paragraph  (c),  and  revising 
paragraph  (b)  to  read  as  follows: 

§  75.901    Suspension  and  termination. 

(a)  [Reserved] 

(b)  The  Secretary  may  use  the 
Education  Appeal  Board  to  resolve 
disputes  that  are  not  subject  to  other 
procedures.  Cross-reference:  See  the 
following  sections  in  Part  74: 
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25.  Section  208.10  is  amended  by 
rev:s!ng  paragraph  (e)  to  read  as 
follows: 

PAPT  onti <;TRPNnTi-IFKilNf;  <;TATF 


PART  221— ASSISTANCE  FOR 
SCHOOL  CONSTRUCTION  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 

28.  Section  221.64  is  amended  bv 


this  title"  to  "45  CFR  Part  70"  and 
"§  70.4  of  this  title"  to  "45  CFR  70.4". 

§361.151     [Amended; 

^J    ^c-r>  n'\  IFil  ItIiTI  i.;  ^rr.pnrlpH  l)V 
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(1)  Section  74.113  (Violajion  of  turms). 

(2)  Section  74.114  (Suspension). 

(3)  Section  74.115  (Termination). 

(4)  The  last  sentence  of  §  74.73(c) 
(Financial  reporting  after  a  termination). 

(5)  Section  74.112  (Amounts  payable 
to  the  Federal  Government). 

(20US.C.  1221e-3(a)(l)) 

§75.902    [Removed! 

11.  Section  75.902  is  removed. 

12.  Section  75.903  is  amended  by 
revising  paragraph  ((j)  to  read  ;is 
follows; 

§  75.903     Effective  date  ot  termination. 

(c)  The  date  of  a  final  decision  of  the 
Secretary  under  Part  78  of  this  title. 

(20  U.S  C.  3474) 

PART  76— STATE-ADMINISTERED 
PROGRAMS 

13.  Section  76591  is  re\  i.sed  to  read  .is 
follows: 

§  76.591     Federal  evaluation— cooperation 
by  a  grantee. 

A  State  and  subgrantee  shall 
cooperate  in  any  evaluation  of  n 
program  by  the  Secretary. 

(20  U.S.C.  1226c.  1231a  3474) 

14.  Section  76.600  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  76.600    Where  to  tind  construction 
regulations. 

(b)  The  State  shall  perform  ihe 
'unctions  that  the  Secretary  performs 
under  §§  75.602  (Preservation  of  historic 
sites)  and  75  605  (.-\pproval  of  drawings 
and  specifications)  of  this  li'ie. 

15.  The  title  of  Part  77  is  :k'\  isf'J  to 
read  as  follows: 

PART  77— DEFINITIONS  THAT  APPLY 
TO  DEPARTMENT  REGULATIONS 

16.  Section  77.1  is  amendt.d  by 
removing  and  respr\ing  paragraph  (a). 
removing  the  definition  of  "HFU"  from 
paragraph  (bj  and  the  definitions  of 
"Appropriate  official  of  the  Educatio.i 
Division."  "Assistant  Secretary." 
"Commissioner,"  and  "Education 
Division"  from  paragraph  (c),  and 
revising  the  introductory  text  and 
indicated  terms  in  paragraph"^  (b)  and 
(c)  to  read  .:s  follows: 

§  77.1     Definitions  that  apply  to  alt 
Department  programs. 

(a)  [Reserved] 

(b)  Unless  a  statute  or  regulation 
provides  otherwise,  the  following 


definitions  in  Part  74  of  this  title  apply  to 
the  regulations  in  Title  34  of  the  Code  of 
Federal  Regulaticns  The  section  of  Part 
74  that  contains  the  definition  is  given  in 

parentheses. 

*         •         .     -  •         « 

(c)  Unless  a  statute  or  regulation 
provides  otherwise  the  following 
definitions  also  apply  to  the  regulations 
in  this  title: 

"Deparlnm:':!    p.'.eav.s  the  VS. 
Department  of  Education. 

"ED"  means  the  U  S.  Department  of 
Educa;i(jn. 

"EDGAR"  rr.c. ins  the  Ediv:-.-ti:cn 
Department  Genera!  Administrative 
Regulations  (34  CFR  Parts  74.  75,  76.  77, 
and  78). 

"Secretary"  means  the  Secretary  of 
the  Department  of  Eriucntion  or  an 
official  or  empli'yee  of  the  Department 
acting  for  the  Secretary  undrr  a 
delegation  of  authority. 


§77.2    [Removed) 

17,  Section  77,2  is  rer:-'Overi 

PART  106— NONDISCRIMINATION  ON 
THE  BASIS  OF  SEX  IN  EDUCATtON 
PROGRAMS  AND  ACTPVmES 
RECEIVING  OR  BENEFITING  FROM 
FEDERAL  FINANCIAL  ASSISTANCE 

§  106.4     [Amendedj 

(a)  In  §  106.4  pjiragraph  (<il  is  revised 
by  changing  the  .tference  '  ij&S.SJhi"  to 
re  );i  "§  106.3(a)". 

18,  Section  lOfi  11  is  revised  to  read  as 
foiluv\s: 

§  106.11     Application, 

Except  as  pro\  idr  J  :n  this  subpart, 
this  Part  106  applies  tc  e\  ery  recipient 
and  to  each  edur, ^'lor,  p'cg'am  or 
B>:li\ity  operated  by  su(  h  recipient 
which  receives  or  benefits  f:oni  Fedp.'-al 
financial  assistance, 

ISl-cs,  901,  902,  EJui  r'Hjr,  Ar,vr)C.r:.f  rM  of 
19''2,  8fi  S!.it   37,3,  3"4.  :<^  LVS.C.  ISBl.  1682) 

19,  Section  luO,lf>  is  amended  by 
n.\  ising  paragraph  (b)  to  read  as 

f'.!'ows: 

§  105,15     Admissions, 

(h)  Aduiiivstsi.:  .-,'_.  s-':-c~Gte  units. 
For  the  purposes  cr.'.v  of  this  section, 
§§  106.16  and  106,17.';ir.d  Siibpart  C„ 
each  administratively  separate  unit  shall 
be  deemed  to  bt.  an  educaijcnaS 
institution. 


20.  Section  200.1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

PART  200— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
AND  STATE  AGENCIES  TO  MEET  THE 
SPECIAL  EDUCATIONAL  NEEDS  OF 
EDUCATIONALLY  DEPRIVED, 
HANDICAPPED,  MIGRANT,  AND 
NEGLECTED  AND  DELINQUENT 
CHILDREN— GENERAL  PROVISIONS 

§200.1     Applicability. 

t  *  ■*  *  * 

(b)  Education  DeparUr.eiil  Ctr.e^ci 
Administrative  Regulciions.  Assists-: nee 
provided  under  this  part  is  subject  io 
Parts  76  and  77  of  this  title. 


§200.2    [Amended] 

21.  In  §  200,2  paragraph  [h]  is 
amended  by  removing  the  word 
"Commissioner"  from  the  list  of  It-rins, 

22.  Section  201.1  is  amended  by 
revising  paragraph  (b)  to  read  h£ 
follows: 

PART  201— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
TO  MEET  THE  SPECIAL 
EDUCATIONAL  NEEDS  OF 
EDUCATIONALLY  DEPRIVED  AND 
NEGLECTED  AND  DELINQUENT 
CHILDREN 

§201.1     Applicability. 

•  .  «  *  « 

(!))  Assistance  unde.":  this  psrl  is 
subject  to  the  Educationa?  Department 
General  Administrative  Reg'al&tiorbs  jn 
Parts  76  and  77  of  this  title. 


PART  204— GRANTS  TO  STATE 
EDUCATIONAL  AGENCIES  TO  MEET 
THE  SPECIAL  EDUCATIONAL  NEEDS 
OF  MIGRATORY  CHILDREN 

23.  Sectic.'i  204.12  is  anic  nded  by- 
revising  pa;-3graph  (h;;'12;  lo  reod  as 
follows: 

§  204.12     What  provisions  are  req  jrred  m  a 
States  annual  program  pfan? 

(b)  ■    '    • 

(12)  iMonitonrg  ar.d  enforcn-.i'.fn!  A,n 
SEA  shall  include  in  its  plan  a 
monitciing  a.ad  enforcement  plarj  ;:r:  in.e 
format  prescribed  by  the  Secretary  ]  or 
an  appropriate  reference  to  a  cur.'trijjy 
appro\ed  plan  on  file  with  the 
Secretary. 

24.  In  §  208.4  paragraph  (b)  is 
amended  by  removing  "Com.missJc-n*'" ' 
from  the  list  of  defined  terryis. 
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PART  537— IfTOOCHINA  REFUGEE 
CHILDREN  ASSISTANCE 

§537.3    [Amended] 

41.  In  §  537J  paragraph  (b)  is 


available  funds,  ED  reserve*  the  option 
to  approve  either  a  direct  loan  or  a  grant 
to  a  particular  applicant 


PART  695— INCENTIVE  GRANTS  FOR 
STATE  STUDENT  FINANCIAL 
ASSISTANCE  TRAINING  PROGRAM 

§  695.8    State  matching  requirements. 
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25,  Section  208.10  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

iPART  208— STRENGTHENING  STATE 
EDUCATIONAL  AGENCY 
MANAGEMENT 

§208.10    State  plan. 

^  •  •  •  - 

(e)  The  SEA  may  submit  amend.-nents 
to  lis  title  V'-B  State  plan  so  long  as  they 
conform  to  the  requirements  for 
amendments  in  Parts  75  or  76  of  this 
title,  whichever  is  applicable. 

(20  Li  S.C.  ySZ  and  30984  (a)(12i| 

PART  209— ADMINISTRATION  OF 
EDUCATION  PROGRAMS  AND  DUT!ES 
OF  THE  STATE  EDUCATIONAL 
AGENCY 

26,  In  §  209,4  paragraph  (b)  is 
.imended  by  removing  "Commissioner" 
from  the  list  of  defined  terms, 

27,  Section  219.1  is  amended  by 
revisin.g  pai-agraph  (c)  to  read  as 
follows: 

PART  219-SCHOOL  CONSTRUCTION 
ASSISTANCE  IN  CASES  OF  CERTAIN 
DISASTERS 

§219.1     Definitions. 

>         *         *         «         * 

(c)  ■  Disaster  review  team"  means  a 
groi.;p  comiprised  of  representatives  of 
fhe  Department,  Office  of  Facilities 
Engineering  and  Property  Management. 
?he  State  educational  agency  (when 
avuui.ble),  and  local  educational 
agencies. 

tzo  lf,S  C,  646) 


PART  220— ASSISTANCE  FOR 
CURRENT  SCHOOL  EXPENDITURES 
m  CASES  OF  CERTAIN  DISASTERS 

27a,  Section  220,1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§220.1     Definitions. 

.  »         •         * 

(d)  "Disaster  review  team"  means  a 
group  comprised  of  representatives  of 
the  Department,  Office  of  Facilities 
Engineering  and  Property  Management, 
the  State  educational  agency  (when 
available),  and  local  educational 
agencies. 

[JOl.'S.C.  2141-l(a)) 


PART  221— ASSISTANCE  FOR 
SCHOOL  CONSTRUCTION  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 

28.  Section  221.64  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  221 .64    Disposal  of  federally  owned 
temporary  sctiool  facilities  provided  under 
section  9. 

«         *         «         * 

(bj  The  Secretary  may.  as  appropriate, 
declare  temporary  school  facilities 
surplus  to  the  needs  of  the  local 
educational  agency  and  may  dispose  of 
the  facilities 

(20  U.S.C,  639) 

29  Part  221,  Appendix  A,  paragraph 
{a)(l)  of  section  2.7  is  amended  by 
removing  the  words  "of  the  Department 
of  Health,  Education,  and  Welfare", 

PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

§  222.70    [Amended] 

29a,  Section  222.70  is  amended  by 
revising  the  references  in  paragraph  (a) 
as  follows: 

Change  "45  CFR  Part  84  ff  to  "34  CFR 
Fart  10  Iff  •. 

Change  "45  CFR  Part  121  U"  to  "34  CFR 
Part  300  ff. 

Change  "45  CFR  Part  116"  to  "34  CFR 
Part  200". 

30.  Section  222.83  is  amended  by 
revising  paragaph  (c)  to  read  as  follows: 

§  222.83    Monitoring, 

***** 

(c)  If  the  Department  has  already 
audited  an  applicant's  section  5(e) 
picgram  or  project,  it  is  not  expected 
that  the  State  educational  agency  would 
audit  the  same  program  or  project. 

31.  In  Parts  561,  362,  369,  and  370  the 
phrase  "Rehabilitation  Services 
Administration"  is  changed  to 

Department",  except  in  sections 
361.86(c)(2)  and  370.2(a). 

PART  361— THE  STATE  VOCATIONAL 
REHABILITATION  PROGRAM 

§  361.1    [Amended] 

32.  Section  361.1  is  amended  by 
removing  paragraphs  (e).  (v),  and  (hh), 

§361.15    [Amended] 

33.  Section  361.15(b)  is  amended  by 
changing  the  references  to  "Part  70  of 


this  title"  to  "45  CFR  Part  70"  and 
"§  70,4  of  this  title"  to  "45  CFR  70.4". 

§361.151     !  Amended! 

34,  Section  361  151(0  is  amended  by 
changing  the  reference  to  'Part  46  of  this 
title"  to '-45  CFR  Par?  46" 

PART  362— PROJECT  GRANTS  AND 
OTHER  ASSISTANCE  iN  VOCATIONAL 
REHABILITATION 

§362.1     [Amended] 

35,  In  §  362,1  paragraph  (a)  is 
H.Tiended  by  remo\ing  "Commissioner", 
"Department",  and  '  Secreta.'-y"  from  the 
list  of  defined  term,s, 

§362.14    [Removed] 

36  Sec'ic"  362.14  is  removed, 

§362.19    [Amended) 

37.  Section  362.19  is  amended  by 
changing  "Assistant  Secretary  for 
Health.  Department  of  Health. 
Education  and  Welfare"  to  "Secretary." 

§362.24    [Amended] 

38.  Section  362.24  is  amended  by 
changing  the  reference  to  "Part  46  of  this 
title"  to    45  CFR  Part  46." 

PART  359— VENDING  FACILITY 
PROGRAM  FOR  THE  BLIND  ON 
FEDERAL  AND  OTHER  PROPERTY 

§369.1     [Amended] 

39.  Section  369.1  is  ar^-ended  by 
removing  and  reserving  pa.-agraphs  (e) 
and  (r) 

40.  Section  526.612  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  526.6 1 2    Eligible  programs. 

(b)  In-service  and  developmental 
programs  designed  to  enable 
instructional  and  ancillary  personnel  to 
continue  to  improve  their  qualifications 
while  participating  in  bilingual 
vocational  training  programs; 
fellowships  or  traineeships  for  persons 
engaged  in  activities  described  in 
paragraphs  (a)  and  (b)  of  this  section  are 
an  allowable  cost  A  fellowship  is  an 
award  to  an  individual  student  made  by 
the  Department.  A  traineeship  is  an 
award  to  an  institution  for  student 
support  (stipends  or  allowances)  and  for 
institutional  support  (either  in  a 
predetermined  amount  or  based  on 
actual  costs), 

(Sees,  186, 187;  20  US.C.  2416,  2417) 
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PART  770— LIBRARY  SERVICES, 
PUBLIC  LIBRARY  CONSTRUCTION. 
AND  INTERLIBRARY  COOPERATION 

^5 ,770.3    [Amended] 
50a,  Section  770.3  is  amended  by 


Old  nomenclature — New  nomenclature 

DirectDr— Secretary 

Institute— Departrr.ent 

NIE— EO 

N,Htic>n3l  insti'ute  of  Education — Deparlmeni 

6S,  Wherever  it  appears  in  Parts  75 

'iL. V  'ma  :«r-?  .r'.-r^    *^x-.-l  .1.^^  rtn  Dr.t.^c. 


I  of  the  Vocatioaal  Education  Act  of 
1963,  as  amended  by  section  202  of  Title 

II  of  the  Education  Amendments  of  1976. 
Pub,  L,  94-482  (referred  to  as  "the  Act") 
may  be  used  for  making  grants  or 
contracts  fo.''  bilingual  vocational 


Ir^inino  n.-'oor^i'-pc: 
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PART  537— lf»OCHINA  REFUGEE 
CHILDREN  ASSISTANCE 

§537.3    [Amended] 

41.  In  §  537J  paragraph  (b)  is 
asiended  by  removmg  "Commissioner" 
from  the  list  of  defined  terms. 

42.  Section  537.4  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  537.4    How  does  a  State  apply  for  funds? 

*         *         «         *         - 

(b)  A  State  application,  as  required  by 
section  205(a)  of  the  Act  and  by  Pari  76 
of  this  title. 

(20  use.  I232d) 

43.  Section  603.4  is  revised  to  read  as 
follows: 

PART  603— COMMlSStONER  S 
RECOGNfTION  PROCEDURES  FOR 
NATIONAL  ACCREDITING  BODIES 
AND  STATE  AGENCIES 

§  603.4    Inclusion  on  list. 

Any  accrediting  agency  or  association 
which  desires  to  be  listed  by  the 
Secretary  as  meeting  the  criteria  set 
forth  in  §  603.6  should  apply  in  writing 
to  the  Director,  Division  of  Eligibility 
and  Agency  Evaluation,  Office  of 
Postsecondary  Education,  Department  of 
Education,  Washington,  D.C.  20202. 

(20  U.S.C.  1141(a)) 

44.  Section  603.22  i,s  revised  to  rend  hs 
follows: 

§  603.22    Inclusion  on  list. 

Ar.y  State  agency  which  desires  to  be 
listed  by  the  Secretary  as  meeting  the 
criteria  set  forth  in  §  603.24  should  apply 
in  writing  to  the  Director.  Divisfoii  of 
Eligibility  and  Agency  Evaluation. 
Office  of  Postsecondary  Educiition. 
Department  of  Education,  Washington. 
D.C.  20202. 
(::oiJ.SC.  1087-1  (ijj) 

PART  614— COLLEGE  HOUSING 
PROGRAMS  ADMINISTERED  BY  THE 
DEPARTMENT  OF  EDUCATION 

§  614.1    [Amended] 

45.  Section  614.1  is  amended  by 
removing  paragraph  (g)  and 
redesignating  paragraph  (h)  as 
paragraph  (g). 

46.  Section  614.4  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  614.4    Applications. 

(a)  Applications  will  be  ret  e-ved 
p.;riodica!ly  and  considered 
ccncurrenliy  for  both  the  direct  lo;!n  and 
grant  subsidy  programs.  In  order  to 
maintain  flexibility  in  the  allocation  of 


available  funds,  ED  rese.'vc*  the  option 
to  approve  either  a  direct  io.in  or  a  granl 
to  a  particular  applit-ant 


§  614.60    [Amended] 

47.  Section  614.60  is  amerided  by 
removing  the  definition  of  "Field 
Office". 

§614.62    [Amended) 

48.  Section  614.62  is  amended  by 
changing  "the  appropriate  HL'D  Field 
Office"  and  "the  sppropriafe  Field 
Office"  to  "ED"  wherever  they  appear. 

49.  Part  614  is  amended  by  removing 
and  reserving  Subparts  B  and  C. 
reserving  Subpart  D,  and  by  changing 
"fIL'D"  to  "ED"  wherever  i!  appears  in 
Subparts  A,  E,  and  F. 

50.  Part  655,  Appendix,  Chapter  11. 
par.igraph  (a)  of  section  1.2  is  amended 
by  changing  the  words  "Ofii-e"  to 
"Department"  and  "Bureau"  to  "Office". 

PART  655— MODERN  FOREIGN 
LANGUAGE  AND  AREA  STUDIES 

,^1.  Part  655.  Appei-jdix.  Chapter  V, 
section  1.1  is  amended  by  changing  the 
reference  to  "41  CFR  3-4. 5202-1  (b)"  to 
"41  CFR  34-4  5202-1  (b)". 

PART  675— COLLEGE  WORK-STUDY 
AND  JOB  LOCATION  AND 
DEVELOPMENT  PROGRAM 

52.  Part  675.  .Appendix  B  is  amended 
by  chan^'ing  "Dcpartmen!  ef  >ie:?!th. 
Education,  and  Welfare"  tc 
"Department  of  Education    where\'er  it 
appears. 

PART  682— GUARANTEED  STUDENT 
LOAN  PROGRAM 

§632.200    I  Amended  i 

53.  Section  682.200  is  amvnci-d  by 
removing  the  definitions  of 
"Commissioner".  "Nonprofit  in.=;titution" 
and  "State". 

54.  Section  682.600  is  amended  by 
revising  paragraph  (a)il]  \o  read  as 
fallows: 

§  632.600  Participation  agresTient 
between  an  eligible  school  and  the 
Secretary. 

(:i)  ■  •   • 

[]]  Establish  its  basic  e)>g)bi!i'y  as  an 
institution  of  highnr  education  or 
voratinna!  school,  a.^  defined  in 
§  082.200.  through  rertification  by  the 
Division  of  Eligibi'i'y  and  Agency 
Evaluation,  Office  of  Postsecondary 
l->Juc;atiun,  Deparl.ment  of  EvJucation: 
and 

55.  Section  695.8  is  revised  to  read  as 
follows: 


PART  695— INCENTIVE  GRANTS  FOR 
STATE  STUDENT  FINANCIAL 
ASSISTANCE  TRAINING  PROGRAM 

§  695.8    State  matching  requirements. 

The  Federal  funds  expended  jinder 
this  part  must  be  matched  by  an  eqwal 
amount  of  State  funds.  Jn  satisfying  this 
matching  requirement,  the  State  is 
subject  to  Part  74  of  this  title.  The 
matching  must  be  from  non-federal 
sources  and  may  be  cash  or  in  kind  The 
State  shall  maintain  supporting  records 
to  indicate  the  amount  and  source*  of 
such  matching. 

(20  U.S.C.  108eb-3) 
PART  700— GENERAL 

§700.1    [Amended] 

56.  Section  700.1  is  amended  by 
removing  the  definitions  of  "Direcicr" 
and  "Institute". 

57.  Section  700.2  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  700.2    Regulations  that  appty  to 
programs  of  the  Nati^onaf  Institute  of 
Education. 

(a)  *  •  * 

(2)  The  regulations  in  this  Chapter  ViJ. 

i  *  *  *  * 

58.  Section  72(3.03  is  amended  by 
remo\  ing  the  definition  of 
"Administrator." 

59.  Part  726  is  amende{J  by  changir'.g 
the  term  "Administrator"  to  "Sevre'r.ry''' 
wherever  it  appears, 

60.  Section  730.1  is  revised  to  reriij  h.s 
follows: 

PART  730— SUPPORT  FOR 
IMPROVEMENT  OF  POSTSECONDARY 
EDUCATION 

§730.1     Purpose. 

The  purpose  of  the  regulati  >r.£  =n  this 
part  is  to  implement  the  prov'sioriS  ol 
Title  X  of  the  Higher  Education  Act  of 
1965,  which  provides  for  g-^nts  to.  nnd 
contracts  with,  institutions  of 
postsecondary  education  and  other 
public  and  private  educational 
institutions  and  agencies  to  improve 
postsecondary  educaticna? 
opportunities.  The  program  is 
administered  by  the  Fund  for  (he 
Improvement  of  Postsecondary 
Education,  a  unit  within  the  Off-;  ■  ci  the 
Assistant  Secretary  for  Educaiionuj 
Research  and  Improvement  of  the 
Department  of  Education,  with  tr.  ^ 
advice  of  a  Board  of  A.dvisors. 

(20  U.S.C.  1135) 


) 
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PART  770— LIBRARY  SERVICES, 
PUBLIC  LIBRARY  CONSTRUCTION, 
AMD  INTERLIBRARY  COOPERATION 

§  770,3    [Amended] 

60a.  Section  770.3  is  amended  by 
removing  "Commissioner "  from  ihe  'ist 
of  defined  terms. 

61.  Seciion  795.1  ts  amended  by 
revising  paragraph  [a][2)  to  read  as 

follows: 

PART  795^31  ATE  DISSEMINATION 
GRANTS  PROGRAM 

3  79S,1    Regulations  thai  apply  to  ttie  Stale 
DSssemina't'ion  Grants  Program. 

[ai  '  '  * 

[2]  The  general  provisions  :or  Mt-. 
grants  in  34  CFR  Paris  700-702. 
*        *        *        ♦        » 

6.2  Section  .'95.5  ;s  amended  by 
revising  paragraphs  fa)f7]  and  fhj(2!  !•> 
iread  as  follows: 

§  795.5     Types  of  awards;  funding 
requrrements. 

[.i  ■'  -  * 

f7j  Ed.-^h  application  must  show  an 
SEA  cor:;-:;h..r-c:^.  in  funds  or  in  kind,  *o 
be  i;f!ci.i.v;rd  bcc.  '.'-'■£  Ciimmencement  o'' 
the  project,  tn  accord-ance  with  'A  CFR 
Part  74. 

|b)  '  •  ' 

(2)  S.^iary  cost  of  rrgclar  SEA  staff 
properly  attributable  to  the  carrying  out 
of  the  project  will  be  considered  an  in 
kmd  SEA  contribation  to  the  project,  in 
accordance  with  Pe.rt  74  of  this  title 

«  .V  xr  *  « 

b'j.  Wherever  they  appear  in  the  Parts 
75  through  798  inclusive,  excluding  Parts 
99, 100, 101, 104,  and  lOG,  the  terms 
listed  are  changed  as  follows: 

Old  ii'jmertclature — Ne'v  nomenclature 
US.  Off.ce  of  Education— Department 

HJ.S.O.F..— ED 

Of— EO 

O.E  —ED 

An  Education  Division — a  Department 

/\fi  Office  of  Education — a  r>ppartmcnt 

FrJucation  Div'sion  Genera.  Administrative 

Re-guIitUons — Education  Deparlraent 

Genera!  Administrative  Regulations 
Education  Division — Dt-pa rtment 
Secretary  of  He;;!th.  Education,  and 

Wi.'ifaro — Secreta.'-y 
Stcratary  of  iht  Osp£:rtment  of  Health. 

Education.  :-.:iv.  WeSfare — Socreliiry 
/\s.3».stani  Sec'b'.aiy  h.r  Educatiiin — Stcreturv 
trS  Commissioner  of  Educaticm- Sfcreta.'-', 
Uniti  d  Slates  CornmioSioru.T  of  Kdiicatiou  — 

Secrt-iary 
i:  CFR  Chapters  t  -.r:d  '\—A'.  CFR  Cii.ipier.-.  I 

.'>nd  M. 

64  Wherever  they  appear  in  34  CFR 
|iV,rts  700.  701,  702,  70,1  70.5.  70S,  710,  714 
7116.  718,  720,  and  795  the  terms  listed  are 
changed  as  follows: 


Old  nomenclature — New  nomenclature 

Director— Sec-etary 

Institute— Depa^^^-en! 

NIR— ED 

National  insiifute  of  Educaaon — Deparlmen? 

6.S,  Wherever  it  appears  In  Parts  75 
Ehruug!T  795  IncLLisive.  excluding  Parts 
99,  too,  tot,  104,  and  106,  the  term 
'OfP.ce  of  Edf.:cation"'  is  changed  to 
'"Dep,:i'v.T.ea'f,"  exceDt  in:  the  Comrienr 
!o\lcv<tr.g  §  300,303.  §  662.12(d], 
§  662.22ld'   i  662„32[c).  §  662-42(cj, 
Apprnd;^  O  ''.o  Part  674,  ,3nd  the 
Appendix  to  Part  793, 

68  Wherever  a  arpear^  ;n  Parts  75 
ithreug^  "9o  ::^dus:  ve,  excludir.g  Parts 
99.  :3C.  :GI.  IM,  and  lOS,  the  tei-m 
■  Cc:'-r.3S.Gr.er '  i,s  changed  to 
Secretary"  eKcept  in  the  Appendix  to 
Part  733,, 

67.  Whe.-rver  :l  appears  in  Parts  75 

through  79&  -.aclusive,  excluding  Part.s 

39,  100.  :Cl   ".€4,  and  105,  the  term 

HEW"  is  ccanged  to  "ED",  except  in 

§  2152  whsre  .t  ts  changed  to  "HHS" 

88.  Wherever  it  appears  \7i  the  Parts  ~5 
through  796  ttcliisive,  e.xcluding  Parts 
99.  100. 101,  104.  and  106.  the  tcr.-n 
"Coaimissioner  of  Education"  is 
changed  to  '  Secretary' ,  except  in  the 
Conrner't  foiSciwmg  §  300.307. 

69.  The  S'-'-tions  in  former  45  CFR  Part 
105  !.vh:ch  were  redesignated  as  34  CFR 
P,'.r-s  403.  5-?  526.  and  527  at  45  FR 
7-363  liNovf  .7  ber  21,  1980)  are 
renumbered  ;-.s  follows: 

Old  sections — ''.'.'a  tertians 

iU5  1-105. 5:vi  :  ■.-pt^ncliceb  A.  D) — 408.1- 

4{)8  504  [  5^;-pendiCtrS  X  Bj 
t05.&C>I-tOf'  frD^— 525  K;-525.00r 
105,e  •.  ;-105  61 '— 52S.61-!-52'o,617 
'.0S.i;2:-105  6Z^— 527.621-527  627 

70.  An  avxtnonry  citation  foi  34  CFR 
Parts  525,  52h.  and  527  is  adiled  to  read 
as  follows. 

Authority.  St-ci   101-195  of  Title  II  o!  I'ub 
L.  9'4-432  as  further  amended  by  .f'lil).  l.  9.5-4H 
[20  U.S  C  2301  to  246TJ.  unless  oirierwisc 
(inicd 

PART  5?5-3rL)NGUAL  VOCATIONAL 
TRAiNiNG  PflOGRAM 

71.  Sect:..::,  '^w  oOi  is  revised  io  read 
as  foUows 

'!j52S.601     Pu'pose. 

1  re  p^'pr  -c  of  the  b'Mr'-^uiA 
vocatlcna'  r.'d'.nrng  program  Is  to 
prepa^e  ::■  --  ^ns  of  li.T.ited  Engiish- 
?pe-, v.:ij;  .-.h  l.^\  'o  perfor.Ti  adequaltly 
(■-.  :.".  e:r.  :-, -,,7^.f  :■'  reqtii^ing  English 
Lr.g::.-.ge  s»^  ','.s  ar.d  tc  fill  the  critical 
need  tor  n^ore  and  better  trained 
persons  in  crxupetional  categories  vital 
to  berth  th?  ■  - -sons  and  the  economv. 


1  of  the  Vocational  Education  Act  of 
1963,  as  amended  by  section  202  of  Title 
U  of  the  Education  Amendments  of  1976, 
Pub,  L.  94-482  (referred  to  as  "the  Act") 
may  be  used  for  making  grants  or 
contracts  for  bilingual  vocational 
training  programs 

(Sec  iSl:  20  U  S  C  2411;  Conf.  Kept.  No.  94- 
1701.  p  2281 

72.  Section  326.611  is  revised  to  read 
as  follows 

PART  526— BILINGUAL  VOCATIONAL 
INSTRUCTOR  TRAINING  PROGRAM 

§  526.611     iPurpose. 

The  purpose  of  the  bilingual 
vocational  instructor  training  program  is 
to  provide  traT.r.g  programs  to  meet  the 
crit'.cai  shortagt  of  instructors 
posiesslr-.g  bo'h  the  job  knowledge  and 
ski  (is  and  the  dual  language  capabilities 
required  for  adequate  instruction  of 
persons  hardictpped  by  their  limited 
English-spedk.tg  ability.  Funds 
available  to  'he  Secretary  pursuant  to 
section  183  of  Part  B  of  Title  I  of  the 
Voccitional  Ed-Cation  Act  of  1963,  as 
amended  b\  ^c-z:  cr.  202  of  Title  II  of  the 
Edjcat:ea  .^--end.r.ents  of  1976,  Pub.  L. 
94—482  [re:e.:>j  :o  as  "the  Act")  may  be 
ased  for  n;ak'ng  grants  or  contracts  for 
biiingi'.al  vocational  tnst'uctor  training 
progrants 

(Sec  186;  20  J.:.S  C  i41bi 

73.  Section  527.621  is  revised  to  read 
as  follows: 

PART  527— BILINGUAL  VOCATIONAL 
INSTRUCTIONAL  MATERIALS, 
METHODS,  AND  TECHNIQUES 
PROGRAiVl 

;,-  527.621    Pu.-pese. 

The  pu''pose  of  the  bilingual 
\  ocational  instructional  materials, 
niofhods,  and  techniques  program  is  tu 
develop  instructional  materials  and 
e;:courage  research  programs  and 
demonstration  projects  to  meet  the 
critical  shortage  of  such  instructional 
matf  rials  suitable  for  bilingual 
vocaiiona!  training  program^s.  Funds 
available  to  the  Secretary  pursuant  to 
section  183  of  Part  B  of  Title  I  of  the 
Vocational  Educaticn::!  Act  of  1963,  as 
amended  by  section  202  of  Title  II  of  the 
F.dacat;c;n  AT.endments  of  1976,  Pub.  L. 
94—482  Ireftrrtd  to  as    the  Act")  may  be 
used  for  m-.-.k'ng  grants  or  contracts  for 
bilingual  vocational  instructional 
materials,  methods,  and  techniques. 

Bl^uING  CCOE  lOOO-C'-W 


Fun; 


S  a'l  d  ..i;  tl 


to  the  Secretarv 


pvTsaar:*  to  sect. on  183  of  Part  B  of  Title 


Tuesday 
December  30,  1980 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  692 

State  Student  Incentive  Grant  Program 


Existing  Regulations 


Proposed 
Regulations 


692  2  (Ail  ijtne'  de'initrcns) 
692  3 

692  .i|a)-iLj.  (e/-(h),  (j). 


PART  692— STATE  STUDENT 
INCENTIVE  GRANT  PROGRAM 

692  4  Subpart  A— General 

Deleted  (covered  by 

the  statute).  Sec. 

£92  21.  692.1     V;hat  is  the  State  Student  Incentive 


Tuesday 
December  30,  1980 


Part  X 


Department  of 
Education 


Educational  Programs;  Proposed 
Regulations 
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(c)  The  regulations  in  this  Part  692. 
(20  U.S.C.  1070c) 

§  692.4    What  definitions  apply  to  the  State 
Student  Incentive  Grant  Program? 

nnl_  -   *-1l ! J.r^—jA.* 1_.  1-   aL - 


(2)  Increasing  the  size  of  grants. 
(20  U.S.C.  1070c] 

Subpart  C— How  Does  a  State  Appty  to 
Participate  in  This  Program? 


before  the  fiscal  year  in  which  the  State 
first  received  funds  under  this  program; 

(h)  Provides  for  State  expenditures 
under  the  State  program  of  an  amount 
that  is  not  less  than — 


8G304 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  692 

State  Student  Incentive  Grant  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  ruleinakip.g. 

SUMMARY:  These  regulations  simplify 
existing  rules  for  the  State  Student 
Incentive  Grant  Program  and 
incorporate  statutory  changes  made  by 
the  Education  Amendments  of  1980. 

DATES:  All  comments  must  be  received 
on  or  before  February  13, 1981. 

ADDRESSES:  Any  comments  on  these 
proposed  regulations  should  be 
addressed  to  Lanora  G.  Smith,  Acting 
Chief,  State  Student  Incentive  Grant 
Program,  Regional  Office  Building  3. 
Room  4004,  7th  and  D  Streets,  S.V.'.. 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lanora  G.  Smith,  telephone  (202)  •r'2- 
4265. 

SUPPLEMENTARY  INFORMATION:  On 

September  14, 1977,  final  regulations  for 
the  State  Student  Incentive  Grant 
Program  were  published  in  the  Federal 
Register  (4.5  CFR  Part  192),  The 
regulations  were  amended  April  3, 1980 
(45  FR  22542).  On  November  21, 19t0,  45 
CFR  Part  192  was  redesignated  as  34 
CFR  Part  692.  The  Department  proposes 
to  simplify  the  language  and 
requirements  of  the  existing  regulations, 
telescope  initial  and  continuation 
awards  into  a  single  program,  and 
otherwise  conform  the  regula  lions  to 
changes  made  by  the  Education 
Amendments  of  1980  (Pub.  L.  9.-^374). 
The  following  table  shows  where  ihe 
existing  regulations  have  been 
incorporated  into  the  proposed 
re.r;iila-i(ms. 


Existing  Regulations 


He^uat.cns 


(34  CFR  Pan  692— Fo'nrvei','  45  CFR 

Pan  192) 
§692  1 
692  1-1. 

692  2  (Definitions  ot  "cor.;  r-Lat.on 
a*afd".  "cost  ol  eOLjat'on  .  "de- 
pendent student",  "expected  farpii> 
contnbutton  cf  a  dependent  $iu- 
dent".  "expected  family  contntjlion 
ot  an  independent  or  seil-suppoiling 
student",  "halt-lime  studer.t".  "inde- 
pendent studont".  "initial  award  . 
"National  ol  the  United  Status" 
"undetgraduate  student' ) 


692  1   6ft2  • 
6923. 

Deietsd 


Existing  Regulations 

Proposed 
Regulations 

6S2  2  (All  otne'  definitions). 

692  4 

692  3 

Deleted  (covered  by 
the  statute) 

6^)2  4(a)-ic),  (e)-(h). 

(J) 

69221. 

692.4(d). 

692  40 

692  1(1) 

Deleted  (covered  tiy 
section  1203  of 
tne  Act). 

692  5 

692  20(b). 

692  6 

692  40. 

642  7 

Deleted— Sea 
proposed  692.41. 

692  B 

Delolod 

692  9 

es2  21(h). 

652  10 

692  21(g). 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  In  developing  final 
regulations  for  this  program,  the 
Department  will  consider  all  comments 
received  on  or  before  the  45th  day  after 
publication  cf  this  document. 

All  written  comments  submitted  in 
response  to  the  proposed  regulations 
will  be  available  for  inspection,  both 
during  and  after  the  comment  period,  in 
Room  4004,  Regional  Office  Building  3. 
7th  and  D  Streets,  S.VV.,  Washington, 
D.C,  between  the  hours  of  8.30  a.m.  and 
4:00  p.m.,  Monday  thro\igh  Friday  of 
each  week  except  Saturdiiys,  Stindays. 
and  Federal  holidays. 

Assessment  of  Educational  In.paGi 

The  Department  {jrTrticularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
lequire  transn-.ission  of  information  that 
is  already  being  gathered  by  or  is 
available  fro.m  any  other  agency  or 
authoriiy  of  the  United  Slates. 

Citation  of  Legal  Authority 

The  reader  will  f'nd  a  citation  of 
statutory  or  other  legjl  authority  in 
p.'rsntheses  on  the  line  followmg  each 
substanlive  provision. 

Diilfd:  December  22,  l^BO. 
(Catalog  of  F't'dRrdl  Dimieslic  Assistance 
Nunib'jr  84.069:  Stint;  Sludont  Incentive  Grant 
rrognir.i.) 

Siiirley  M.  Hufstedlor, 

SfCii.'lary  of  Education. 

The  Secretary  proposes  to  revise  Part 
692  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows- 


PART  692— STATE  STUDENT 
INCENTIVE  GRANT  PROGRAM 

Subpart  A— General 

Sec. 

692.1  What  is  the  State  Student  Incentive 
Grant  Program? 

692.2  Who  is  eligible  to  participate  in  the 
State  Student  Incentive  Grant  Program? 

692.3  What  regulations  apply  to  the  State 
Student  Incentive  Grant  Program? 

692.4  What  definitions  apply  to  the  State 
Student  Incentive  Grant  Program? 

Subpart  B— What  Does  the  Department 
Assist  Under  This  Program? 

692.10    For  what  purposes  may  a  State  use 
its  payments  under  this  program? 

Subpart  C— How  Does  a  State  Apply  to 
Participate  in  This  Program? 

692  20    What  agreement  must  a  Slate  have 

with  the  Secretary? 
692.21     What  requirements  must  be  mc-t  by  z 

State  program? 

Subpart  D  [Reserved] 

Subpart  E— How  Does  a  State  Select 

Students  for  Grants? 

692.40  What  are  the  retjuirements  for 
student  eligibility? 

692.41  What  standards  may  a  State  use  to 
determine  substantial  financial  need? 

AUTHORITY:  Sees.  415A-^15D  of  Title  IV 
of  the  Higher  Education  Act  of  1965.  as 
amended,  83  Stat.  2,55,  90  Stat.  2094,  01  Stat 
218,  94  State.  1406-1407  (20  U.S.C.  1070c- 
1070C-3),  unlests  otherwise  noted. 

Subpart  A— General 

§  692.1    What  is  the  State  Student 
Incentive  Grant  Program? 

The  State  Student  Incentive  Grant 
Program  assists  States  that  provide 
grants  to  eligible  students  who  attend 
institutions  of  higher  education  and 
have  substantial  firiancia!  need. 

(20  U.S.C.  iaroc--i070c-3) 

§  692.2    Who  is  eligible  to  participate  in  the 
Slate  Student  Incentive  Grant  Program? 

(a)  State  participation.  A  State  that 
meets  the  requirements  in  §§  692.20- 
692.21  is  eligible  to  receive  payments 
under  this  program. 

(b)  Student  participation.  A  student 
who  meets  the  requirements  of  §  692.40 
is  eligible  to  receive  a  grant  from  a  Slate 
under  this  program. 

(20  U.S.C.  1070c:-l) 

§  692.3    What  regulations  apply  to  the 

State  Student  Incentive  Grant  Program? 

The  following  regulations  apply  to  the 
State  Student  Incentive  Grant  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  Part  76  (State-Administered 
Programs)  and  Part  77  (Definitions). 

(b)  The  regulations  in  Part  bJ-t  that 
implement  section  1203  of  the  Act 
(Federal-State  Agreement). 
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federally  insured  loan)  or  a  guarantee 
agency  (for  a  loan  insured  by  that 
guarantee  agency)  determines  that  the 
student  has  made  satisfactory 
arrangements  to  repay  the  loan;  and 


ADDRESS:  Comments  should  be 
addressed  to  Mr.  Stephen  Freid,  Office 
of  General  Counsel,  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
Room  4091.  Washington,  D.C.  20202. 


provisions  governing  the  submission  of 
written  objections  or  the  show  cause 
hearing. 

These  proposed  regidations  contairi 
specific  procedures  and  timelines  sa 
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(c)  The  regulations  in  this  Part  692. 
(20  U.S.C.  1070c) 

§  692.4    What  definitions  apply  to  the  State 
Student  Incentive  Grant  Program? 

The  following  definitions  apply  to  the 
regulations  in  this  part: 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  Part  77: 

Nonprofit 
Secretary 
State 

(b)  Definition  in  Part  668.  The 
following  definition  in  Part  668  of  this 
title  applies  to  the  regulations  in  this 
part 

Institution  of  higher  education 
(§  668.1(a)(2)(i)) 

(c)  Other  definitions  that  apply  to  this 
part.  The  follovdng  additional 
definitions  apply  to  this  part: 

"Academic  year"  means  a  period  of 
time  during  which  a  full-time  student  is 
expected  to  complete  the  equivalent  of 
one  of  the  following: 

(1)  Two  semesters. 

(2)  Two  trimesters. 

(3)  Three  quarters. 

(4)  Nine  hundred  clock  hours  of 
instruction. 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended.  "Clock  hour" 
means  a  period  of  time  that  is  equivalent 
to— 

(1)  A  50-  to  60-minute  class,  lecture,  or 
recitation;  or 

(2)  A  50-  to  60-minute  faculty- 
supervised  laboratory,  ship  training,  or 
internship. 

"Full-time  student"  means  a  student 
carrying  a  full-time  academic 
workload— other  than  by 
correspondence — as  measured  by  both 
of  the  following: 

(1)  Coursework  or  other  required 
activities,  as  determined  by  the 
institution  that  the  student  attends  or  by 
the  State. 

(2)  The  tuition  and  fees  normally 
charged  for  full-time  study  by  that 
institution. 

(20  U.S.C.  1070c-1070c-3.  1088) 

Subpart  B— What  Does  the 
Department  Assist  Under  This 
Program? 

§  692.10    For  what  purposes  may  a  State 
use  its  payments  under  this  program? 

A  State  may  use  its  payments  under 
the  State  Student  Incentive  Grant 
Program  to — 

(a)  Make  grants  to  students  under  new 
student  grant  programs;  ur 

(b)  Expand  grants  under  existing 
student  grant  programs  by — 

(1)  Making  grants  to  additional 
eligible  students;  or 


(2)  Increasing  the  size  of  grants. 
(20  U.S.C.  1070c) 

Subpart  C — How  Does  a  State  Apply  to 
Participate  in  This  Program? 

§  692.20    What  agreement  must  a  State 
have  with  the  Secretary? 

To  participate  in  the  State  Student 
Incentive  Grant  Program,  a  State  must — 

(a)  Enter  into  an  agreement  with  the 
Secretary  under  section  1203  of  the  Act 
(Federal-State  Agreement);  and 

(b)  For  each  fiscal  year  that  it  wishes 
to  participate,  submit  an  application  that 
contains  information  that  shows  that  the 
State's  student  grant  program  meets  the 
requirements  in  §  692.21. 

(20  U.S.C.  1070c-2(a)) 

(Cross-reference:  See  34  CFR  Part  604. 
Federal-State  Agreements.) 

§  692.21    What  requirements  must  be  met 
by  a  State  program? 

To  receive  a  payment  under  this 
program  for  any  fiscal  year,  a  State  must 
have  a  program  that — 

(a)  Is  administered  by  a  single  State 
agency  in  accordance  with  the  Federal- 
State  Agreement  under  section  1203  of 
the  Act; 

(b)  Awards  grants  only  to  students 
who  meet  the  eligibility  requirements  in 
§  692.40: 

(c)  Provides  that  a  grant  to  a  full-time 
student  will  not  be  more  than  $2,000  for 
each  academic  year 

(d)  Provides  for  the  selection  of 
students  to  receive  grants  on  the  basis 
of  substantial  financial  need  determined 
armually  by  the  State  on  the  basis  of 
standards  that  the  State  establishes  and 
the  Secretary  approves.  Cross-reference; 
See  §  692.41. 

(e)  Provides  that  all  nonprofit 
institutions  of  higher  education  in  the 
State  are  eligible  to  participate  unless 
that  participation  is  in  violation  of — 

(1)  The  constitution  of  the  State;  or 

(2)  A  State  statute  that  was  enacted 
before  October  1. 1978. 

(f)  Provides  that,  with  the  approval  of 
the  State  agency,  an  institution  of  higher 
education  may  use  any  proportion  of  the 
payments  under  this  program  for  grants 
to  students  who  are  not  carrying  or 
planning  to  carry  at  least  one-half  the 
normal  full-time  workload; 

(g)  Provides  that — 

(1)  The  State  will  pay  at  least  50 
perrnt  of  each  grant;  and 

(2)  The  amount  that  the  State  expends 
during  a  fiscal  year  for  grants  under  this 
program  represents  an  additional 
amount  for  grants  to  students  attending 
institutions  of  higher  education  over  the 
amount  expended  by  the  State  for  that 
purpose  during  the  second  fiscal  year 


before  the  fiscal  year  in  which  the  State 
first  received  funds  imder  this  program; 

(h)  Provides  for  State  expenditures 
under  the  State  program  of  an  amount 
that  is  not  less  than — 

(1)  The  average  annual  aggregate 
expenditures  for  the  preceding  three 
fiscal  years;  or 

(2)  The  average  annual  expenditure 
per  full-time  equivalent  student  for  those 
years;  and 

(i)  Provides  for  reports  to  the 
Secretary  that  are  necessary  to  carry  out 
the  Secretary's  functions  under  this  part. 

(20  U.S.C.  107OC-2) 

Subpart  D— [Reserved] 

Subpart  E— How  Does  a  State  Select 
Students  for  Grants? 

§  692.40    What  are  ttie  requirements  for 
student  eligibility? 

(a)  To  be  eligible  for  a  grant  and  to 
receive  payments  under  the  grant,  a 
student  must — 

(l)(i)  Be  a  United  States  citizen  or 
National; 

(ii)  Be  a  permanent  resident  of  the 
United  States; 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  the  student  is  in  the  United  States 
for  other  than  a  temporary  purpose  with 
the  intention  of  becoming  a  permanent 
resident  of  the  United  States;  or 

(iv)  Be  a  permanent  resident  of  the 
Trust  Territorj'  of  the  Pacific  Islands  or 
of  the  Northern  Mariana  Islands; 

(2)  Be  eru-olled  or  accepted  for 
enrollment  at  an  institution  of  higher 
education; 

(3)  Have  substantial  financial  need  as 
determined  annually  in  accordance  with 
the  State's  criteria  approved  by  the 
Secretary; 

(4)  In  accordance  with  the  standards 
and  practices  of  the  institution  at  which 
the  student  is  enrolled,  maintain 
satisfactory  progress  in  a  course  of 
study; 

(5){i)  Not  owe  a  refund  on  a  grant 
received  for  attendance  at  that 
institution  under  the  Pell  Grant. 
Supplemental  Educational  Opportunity 
Grant,  or  State  Student  Incentive  Grant 
programs; 

(ii)  Not  be  in  default  on  a  loan  made 
by  the  institution  under  the  National 
Defense  Student  Loan  or  National  Direct 
Student  Loan  programs  unless  the 
student  has  made  arrangements, 
satisfactory  to  the  institution,  to  repay 
the  loan;  and 

(iii)  Not  be  in  default  on  a  loan 
insured  under  the  Guaranteed  Student 
Loan  or  the  Parent  Loans  for 
Undergraduate  Students  (PLUS) 
program  unless  the  Secretary  [for  a 
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PART  201— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
TO  MEET  THE  SPECIAL 
EDUCATIONAL  NEEDS  OF 
EDUCATIONALLY  DEPRIVED  AND 


(c)  The  hearing  officer  notifies  the 
LEA,  SEA,  and  the  representatives  of 
the  private  school  children  of  the  time 
and  place  of  the  hearing. 

(d)  The  LEA,  SEA,  and  the 


Authority:  Sec.  406  of  Title  IV  of  the 
Elementary  and  Secondary  Education  Act,  as 
amended  by  Pub  L  95-561  (20  U.S.C.  3086;  92 
Slat.  2234-2236). 

(2)  The  following  three  sections  are 
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federally  insured  loan)  or  a  guarantee 
agency  (for  a  loan  insured  by  that 
guarantee  agency)  determines  that  the 
student  has  made  satisfactory 
arrangements  to  repay  the  loan;  and 

(6)  File  with  the  institution  (or  with 
the  lender,  in  the  case  of  a  loan  or  a  loan 
guarantee)  a  statement  that  the  money 
attributable  to  the  grant,  loan,  or  loan 
guarantee  will  be  used  solely  for 
expenses  related  to  attendance  or 
continued  attendance  at  the  institution. 

(b)  The  Secretary  does  not  consider  a 
National  Defense  Student  Loan,  a 
National  Direct  Student  Loan,  or  a 
Guaranteed  Student  Loan  that  is 
discharg'id  in  bankruptcy  to  be  in 
default  for  purposes  of  this  section. 

(20  U.S.C.1070C-2, 1091) 

§  692.41    What  standards  may  a  State  use 
to  determine  substantial  financial  need? 

A  State  may  determine  substantial 
financial  need  by  using — 

(a)  The  State's  own  needs  analysis 
system,  if  approved  by  the  Secretary; 

(b)  The  criteria  and  standards  for 
determining  need  promulgated  by  the 
Secretary  under  section  482  of  the  Act; 
or 

(c)  A  combination  of  these  systems. 

(20  U.S.C.  1070C-2, 1089) 
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Title  I  and  Title  IV  of  the  Elementary 
and  Secondary  Education  Act- 
Financial  Assistance  to  Local 
Educational  Agencies  for  Children 
With  Special  Educational  Needs  (Title 
I)  and  Grants  to  State  Educational 
Agencies  for  Educational 
Improvement,  Resources,  and  Support 
(Title  IV) 

AGENCY:  Department  of  Education. 
ACTiON:  Proposed  reguIat)ons. 


summary:  The  Secretary  issues 
proposed  regulations  for  Title  1  and  Title 
IV  of  the  Elementary  and  Secondary 
Education  Act  (ESEA).  These  proposed 
regulations  contain  procedures  for  the 
submission  of  written  objections  and 
show  cause  hearings,  when  the 
Secretary  proposes  to  implement  a  by- 
pass to  provide  equitable  services  for 
private  school  children.  These  proposed 
regulations  contain  specific  timelines 
and  procedures  to  ensure  that  an 
expeditious  and  fair  decision  is  made  on 
whether  a  by-pass  is  implemented. 

DATE:  All  comments  on  these  proposed 
regulations  must  be  received  on  or 
before  March  2, 1981. 


ADDRESS:  Comments  should  be 
addressed  to  Mr.  Stephen  Freid,  Office 
of  General  Counsel,  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
Room  4091.  Washington,  D.C.  20202. 
FOR  FURTHER  rNFORMATION  CONTACT. 
Mr.  Stephen  Freid.  Telephone  (202)  42&- 
6300. 

SUPPLEMENTARY  snformation:  Under 
Title  I  and  Title  IV  of  ESEA.  local 
educational  agencies  (LEAs)  are 
required  to  provide  equitable  services 
and  programs  for  children  attending 
private  schools  (20  U.S.C.  2740.  3086). 
The  specific  requirements  relating  to  the 
services  and  programs  that  must  be 
provided  for  private  school  children  are 
contained  in  the  Title  I  and  Title  IV 
statutes,  and  the  regulations  that  have 
been  issued  to  implement  these  statutes 
(34  CFR  Parts  201.  774). 

The  Education  Division  General 
Administrative  Regulations  (EDGAR), 
which  were  published  in  the  Federal 
Register  in  final  form  on  April  3.  198Q  (45 
FR  22494-22631).  contaLn  additional 
requirements  on  the  participation  of 
private  school  children  that  are 
applicable  to  the  Title  I  program,  but  not 
to  the  Title  IV  program. 

In  some  instances  LE^As  have  been 
unable  or  unwilling  to  provide  the 
required  services  and  programs  for 
private  school  children.  This  situation 
occurs  sometimes  as  a  result  of  State 
laws  that  limit  the  types  of  services  thai 
LEAs  can  provide  for  private  school 
children. 

Because  LEAs  may  be  unable  or 
unwilling  to  provide  equitable  services 
and  programs  for  private  school  children 
under  Title  I  or  Title  IV.  the  Secretary  is 
authorized  to  provide  these  services 
through  a  by-pass.  I'i.der  a  by-pass,  the 
Secretary  waives  the  LEA's 
responsibility  for  providing  services  for 
private  school  children  under  the 
affected  program,  and  arranges  for  the 
provision  of  equitable  senices  for  the 
private  school  childien.  The  Secretary 
normally  hires  a  contractor  to  provide 
these  services  for  the  private  school 
children  and  pays  for  the  services  from 
the  appropriate  allocatrons  of  the 
affected  LEA  and  State  educational 
agency  (SFJV).  Title  I  and  Title  IV  by- 
passes are  presently  m  operation  in 
number  of  States  and  LEAs. 

Before  a  by-pass  can  be  implemented 
under  Title  I  or  Title  IV,  the  Secretary 
must  provide  both  the  affected  LE.A  and 
SEA  an  opportunity  to  submit  written 
objections  and  an  opportunity  to  appear 
before  the  Secretary,  or  the  Secretary's 
designee,  to  show  cause  why  the  by- 
pass should  not  be  implemented. 
Presently,  the  Title  1  and  Title  IV 
regulations  do  not  contain  any 


provisions  governing  the  submission  of 
written  objections  or  the  show  cause 
hearing. 

These  proposed  regiilations  contain 
specific  procedures  and  timelines  sa 
that  the  submission  of  written 
objections  and  the  show  cause  hearing 
are  handled  in  a  fair  and  expeditious 
manner.  Opportunity  is  provided  to  all 
concerned  parties — the  LEA,  the  SEA 
and  representatives  of  the  private 
school  children — to  present  their  Mews 
on  whether  the  by-pass  should  be 
implemented. 

In  addition,  the  proposed  reguiatjcr.s 
for  Title  IV  contain  a  section  on  the 
procedures  the  Secretary  uses  in  making 
the  initial  decision  to  implement  a  by- 
pass (§  774.83).  The  notice  of  proposed 
rulemaking  for  Title  I  that  was  published 
in  the  Federal  Register  on  June  11, 1980 
(45  FR  39712)  already  contains  these 
procedures  in  §  116a.95.  Those 
procedures  are  not  repeated  in  these 
proposed  regulations  for  Title  I.,  but  are 
cross-referenced  as  §  201.91  lathei  than 
§  116a.95  to  correspond  to  the  numbering 
system  that  will  be  used  in  the  final 
Title  I  regulations. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommenddtror.f 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  Vo  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  the  60th  day  after  publication  of 
this  document  will  be  considered  in  the 
development  of  the  final  regulatJ,or£. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiill  be 
available  for  public  inspection,  dyiir.g 
and  after  the  comment  period,  in  Rooin 
4091,  400  Maryland  Avenue,  SW., 
Washington,  D.C.  between  the  hoiirs  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal' 
holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  othei  legt*! 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regaid{3&n&. 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 

84.010.  Educationally  Deprived  Children— 

Local  Educational  Agencies;  84  088, 

Instructional  Materials  and  Schoc!  Fji^ri-.T\, 

Resources; 

The  Secretary  amends  Pa:  ts  201  ar.di 
774  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 
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(1)  Notifies  appropriate 
representatives  of  the  private  school 
children  in  the  affected  LEA  that  a  show 
cause  hearing  will  be  held,  and  that  they 
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comments  received  on  or  befwe  the  60A 
day  after  publication  of  this  doesiBMit 
will  be  considered  in  the  devdopwent  of 
the  final  regulations. 
All  comments  submitted  in  resDonF^e 
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PART  201— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
TO  MEET  THE  SPECIAL 
EDUCATIONAL  NEEDS  OF 
EDUCATIONALLY  DEPRIVED  AND 
NEGLECTED  AND  DELINQUENT 
CHILDREN 

(1)  The  following  sections  are  added 
to  the  table  of  contents  under  Subpart  F 
of  Pari  201: 

Subpart  F— Evaluation 

Spc. 

201.58-201.91     [Reserved] 

2G1.92    Submission  of  writifcri  objecluins  !o 

the  proposed  by-pass. 
201.93    Show  cause  hearing. 

Authority:  Sec.  130  of  Title  I  of  the 
Elementary  and  Secondary  Act.  as  amt  ndfd 
by  Pub.  I..  9is-5fil  (20  U.S.C.  274U:  9z  Sua. 
2171-2172). 

(2)  The  following  two  sections  are 
added  to  Subpart  F  of  Part  201: 

§  201.92    Submission  of  written  objections 
to  trie  proposed  by-pass. 

(a)  If  an  LEA  or  SEA  submits  written 
objf;ctions  to  the  proposed  by  pass  in 
accordance  with  §  201.91[a)(2)'(;),  the 
Secretary — 

(1)  Sends  a  copy  of  the  written 
objections  to  appropriate 
representatives  of  the  private  school 
children  in  the  affected  LEA:  and 
*  [2]  Allows  the  representatives  of  the 
private  school  children  30  days  to 
submit  written  comments  on  whether  a 
by-pass  should  be  implemented  in  the 
affected  LEA, 

(b)  After  the  close  of  the  30  day  period 
for  the  submission  of  written  comments 
by  the  represenatives  of  the  private 
school  children,  the  Secretary — 

(1)  Makes  a  final  decision  concerning 
whether  a  by-pass  should  be 
implemented;  or 

(2)  Determines  that  further 
proceedings  should  be  conducted  under 
§  201.93. 

(Sec.  130;b)(4){A):  20  U.S.C.  2740(b){4)(AJ] 

§  201.93    Show  cause  hearing. 

(a)  If  an  LEA  or  SEA  requests  an 
opportunity  for  a  hearing  to  show  cause 
why  a  proposed  by-pass  should  not  be 
implemented  in  accordance  with 

§  201.91(a)(2)(ii),  or  if  the  Secretary 
determines  that  further  proceedings 
should  be  conducted  under 
§  201.92(b)(2).  the  Secretary— 

(1)  Notifies  appropriate 
representatives  of  the  private  school 
children  in  the  affected  LEA  that  a  show 
cause  hearing  will  be  held,  and  that  they 
may  participate  in  the  hearing;  and 

(2)  Designates  a  hearing  officer. 

(b)  The  Secretary  may  combine  show 
cause  hearings  that  involve  similar  legal 
or  factual  issues. 


(c)  The  hearing  officer  notifies  the 
LEA,  SEA,  and  the  representatives  of 
the  private  school  children  of  the  time 
and  place  of  the  hearing. 

(d)  The  LEA.  SEA.  and  the 
representatives  of  the  private  school 
children  each  may  be  represented  by 
legal  counsel. 

(e)  The  hearing  officer  does  not  have 
authority  to — 

(1)  Issue  subpoenas; 

(2)  Require  or  conduct  discovery;  or 

(3)  Rule  on  the  vahdity  of  any  statute 
or  regulation,  including  these 
procedures. 

(f)  At  the  show  cause  hearing — 

(1)  A  transcript  is  taken;  and 

(2)  The  LEA.  SEA.  and  representatives 
of  the  private  school  children  each  may 
submit  oral  or  written  evidence  and 
ari^uments. 

(jjj  At  the  close  of  the  hearing,  or 
w.thin  10  days  thereafter,  the  hearing 
officer — 

(1)  Requests  further  information  from 
the  LEA,  SEA,  representatives  of  the 
private  school  children  or  appropriate 
Department  of  Education  officials,  to  be 
filed  within  30  days;  or 

(2j  Indicates  that  a  decision  will  be 
issued  on  the  basis  of  the  existing 
record. 

(h)  After  the  hearing,  the  hearing 
officer — 

(1)  Issues  a  written  decision  on 
whether  the  LEA  and  SEA  have 
demonstrated  that  the  proposed  by-pass 
sliould  not  be  implemented;  a.ad 

(2)  Sends  copies  of  the  decision  to  the 
LEA,  SEA.  representatives  of  the  private 
school  childre.n,  and  the  Secretary. 

(i)  The  LEA,  SEA.  and  representatives 
of  the  private  school  children  have  10 
ddys  from  receipt  of  the  hearing  officers 
decision  to  submit  written  comments  on 
the  decision  to  the  Secretary. 

(jj  The  Secretary  adopts,  reverses,  or 
modifies  the  hearing  officer's  decision 
within  45  days  of  the  close  of  the 
comment  period  stated  in  paragraph  (i) 
of  this  section. 

(.Su'c.  130(b)(4)lA);  20  U.S.C.  2740(b)(4)(A)| 

PART  774— GRANTS  TO  STATE 
EDUCATIONAL  AGENCIES  FOR 
EDUCATIONAL  IMPROVEMENT, 
RESOURCES,  AND  SUPPORT 

(1)  The  following  sections  are  added 
to  the  table  of  contents  under  Subpart  1 
of  Pari  774: 

Subpart  I— Section  406  Compliance 
Procedures 

774.83  Se-cretary's  procedures  for  by-pass 
actions. 

774.84  Submission  of  VNTitten  objections  to 
the  proposed  by-pass. 

774.85  Show  cause  hearing. 


Authority:  Sec.  406  of  Title  IV  of  the 
Elementary  and  Secondary  Education  Act,  as 
amended  by  Pub  L  95-561  (20  U.S.C.  3086;  92 
Stat.  2234-2236). 

(2)  The  following  three  sections  are 
added  to  Part  774: 

§  774.83    Secretary's  procedures  tor  by- 
pass actions. 

Before  taking  any  final  by-pass  action 
under  §  774.81  and  §  774.82,  the 
Secretary  provides  the  LEA  and  SEA 
with— 

(a)  Written  notice  of  the  Secretary's 
intent  to  by-pass  the  LEA.  This  notice — 

(1)  Indicates  the  reasons  for  the  by- 
pass; 

(2)  Advises  the  LE.A  and  SEA  that 
within  45  days,  they  may — 

(i)  Submit  written  objections  to  the 
picposed  by-pass;  and 

(iij  Request  in  writing  the  opportunity 
for  a  hearing  to  show  cause  why  the  by- 
pass should  not  be  implem.ented,  and 

(3)  Is  sent  by  certified  m.ail  with  a 
relurn  receipt  requested;  and 

(bj  .An  opportunity  to  appear  at  a 
hearing  before  the  Secretary,  or  the 
Secretary's  designee,  to  show  cause  why 
the  by-pass  should  not  be  implemented. 

(Sec  40C(h):  20  U.S.C.  30&6(h)) 

§  774.64    Submission  of  written  objections 
to  the  proposed  by-pass. 

(a)  If  an  LEA  or  SEA  submits  written 
objections  to  the  proposed  by-pass  in 
accordance  with  §  774.83(a)(2)(i).  the 
Secretary — 

(1)  Sends  a  copy  of  the  written 
objections  to  appropriate 
representatives  of  the  private  school 
children  in  the  affected  LEA;  and 

(2)  Allows  the  representatives  of  the 
private  school  children  30  days  to 
submit  written  comments  on  whether  a 
by-pass  should  be  implemented  in  the 
affected  LEA. 

(b)  After  the  close  of  the  30  day  period 
for  the  submission  of  written  comments 
by  the  representatives  of  the  private 
school  children,  the  Secretary — 

(1)  Makes  a  final  decision  concerning 
whether  a  by-pass  should  be 
implemented;  or 

(2J  Deten-iines  that  further 
proceedings  should  be  conducted  under 
§  774.85. 

(Sec.  40G(h):  20  U.S.C.  3086(h)) 

§  774.85    Show  cause  hearing. 

(a)  If  an  LEA  or  SEA  requests  an 
opportunity  for  a  hearing  to  show  cause 
why  a  proposed  by-pass  should  not  be 
implemented  in  accordance  with 
§  774.83(a)(2)(ii).  or  if  the  Secretary 
determines  that  further  proceedings 
should  be  conducted  under 
§  774.84(b)(2),  the  Secretary— 
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Subpart  G— What  Are  the  Administrative 
IResponsibilitles  of  a  State  and  Its 
Subgrantees  and  Contractors? 

505.60  Annual  report. 

605.61  Child  care  project  restrictions. 


for  adults  whose  educational  needs 
have  been  inadequately  served; 
(ii)  Expanding  and  improving 
postsecondary  educational  programs 
that  help  adults  develop  their 


handicapped,  older  individuals,  migrant 
and  seasonal  farm  workers,  individuals 
who  can  participate  in  programs  only  on 
a  part-time  basis,  and  individuals  who 
otherwise  would  be  unlikely  to  continue 
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(1)  Notifies  appropriale 
representatives  of  the  private  school 
children  in  the  affected  LEA  that  a  show 
cause  hearing  will  be  held,  and  that  they 
may  participate  in  the  hearing:  and 

(2)  Designates  a  hearing  officer. 

(b)  The  Secretary  may  eombine  show 
cause  hearings  that  involve  similar  legal 
or  factual  issues. 

(c)  The  hearing  officer  notifies  the 
LEIA,  SEA,  and  the  representatives  of 
the  private  school  children  of  the  time 
and  place  of  the  hearing. 

(d)  The  LEA,  SEA,  and  the 
representatives  of  the  private  school 
children  each  may  be  represented  by 
legal  counsel. 

(e)  The  hearing  officer  does  nol  have 
authority  to — 

(1)  Issue  subpoenas; 

(2)  Require  or  conduct  discovery;  or 

(3)  Rule  on  the  vahdity  of  any  statute 
or  regulation,  including  these 
procedures. 

(f)  At  the  show  cause  hearing — 

(1)  A  transcript  is  taken;  and 

(2)  The  LEA,  SEA,  and  representatives 
of  the  private  school  children  each  may 
submit  oral  or  written  evidence  and 
arguments. 

(g)  At  the  close  of  the  hearing,  or 
within  10  days  thereafter,  the  hearing 
officer — 

(1)  Requests  further  information  from 
the  LEA,  SEA,  representatives  of  the 
private  school  children,  or  appropriate 
Department  of  Education  officials,  to  be 
filed  within  30  days;  or 

(2)  Indicates  that  a  decision  will  lie 
issued  on  the  basis  of  the  existing 
record. 

(h)  After  the  hearing,  the  hearing 
officer — 

(1)  Issues  a  written  donision  on 
whether  the  LEA  and  SEA  have 
demonstrated  that  the  proposed  by-pass 
should  not  be  implemented;  and 

(2)  Sends  copies  of  the  decision  lo  the 
LEA,  SEA,  representatives  of  the  private 
school  children,  and  the  Secretary. 

(i)  The  LEA,  SEA,  and  representatives 
of  the  private  school  children  have  10 
days  from  receipt  of  the  hearing  officer's 
decision  to  submit  written  comments  on 
the  decision  to  the  Secretary. 

(j)  The  Secretary  adopts,  reverses,  or 
modifies  the  hearing  officer's  decision 
within  45  days  of  the  close  of  the 
comment  period  stated  in  paragr.iph  (i) 
of  this  section. 

(Sec.  406(h);  20  U.S.C.  3066(h)) 
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Continuing  Education  Outreach— 
State-Administered  Program 

agency:  Departnrtent  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary'  is  issuing 
proposed  regulations  for  the  Continuing 
Education  Outreach — State- 
Administered  Program.  The  proposed 
regulations  are  being  issued  to  reflect 
the  statutory  changes  resulting  from  the 
Education  Amendments  of  1980. 
Activities  previously  carried  out  under 
the  Community  Service  and  Continuing 
Education  Program,  the  Education 
Information  Centers  Program,  and  the 
State  Planning  Commissions  Program 
have  been  consolidated  into  a  single 
program  and  revised.  The  proposed 
regulations  will  govern  a  comprehensive 
program  of  planning,  information 
services,  and  continuing  education 
projects.  Institutions  of  higher 
education,  pubhc  and  private 
organizations,  community  based 
educational  institutions,  business, 
industry,  and  labor  are  ehgible  to 
receive  subgrants  and  contracts. 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

Public  meetings  are  planned  to  take 
comments  on  these  proposed 
regulations.  A  notice  giving  the  city, 
time,  and  location  will  be  published" 
later  in  ihe  Federal  Register. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Charles  I.  Griffith, 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  (Room  3717. 
ROB-3).  400  Maryland  Avenue,  SW., 
Washington.  D.C  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  E.  Donahue.  Office  of 
Postsecondary  Educaricn,  U.S. 
Departmt-'nt  of  Education,  {Room  3717, 
ROB-3}.  iCO  Maryland  Avenue.  SW., 
Washingion.  DC  20202.  Telephone  (202) 
245-9868. 
SUPPLEMEMTAHY  INFORMATION: 

Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  fr-ansmissicr.  of  infonnation  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Invitation  lo  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  in  this  preamble.  All 


comments  received  on  or  before  the  60A 
day  after  publication  of  this  iloeBraent 
will  be  considered  in  the  developsjent  of 
the  final  regulations. 

All  comments  submitted  in  respoo&e 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3717.  ROB-3.  7th  and  D  Streets.  SW„ 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 


Citation  of  Legal  Authority 

A  citation  of  statutory  of  other  lega! 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  yet  assigned) 

PART  610— [REMOVED) 

The  Secretary'  proposes  to  (1)  remove 
Part  610,  and  (2)  revise  Part  605  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  605— CONTINUING  EDUCAKON 
OUTREACH— STATE-ADMINISTERED 
PROGRAM 

Subpart  A— General 

Spc. 

605.1  Continuing  Education  Outreacri— 
State-Administered  Prograir.. 

605.2  Eligible  parties. 

605.3  Regulations  thai  apply  to  the 
Continuing  Education  Outreach — E!«!e- 
Administered  Program. 

605.4  Definitions  that  apply  lo  the 
Continuing  Education  Outrbach — Slalt- 
Administered  Piogram. 

Subpart  B — [Reserved] 

Subpart  C— How  Does  tt»e  Secretary  Make 
a  Grant  to  a  State? 

605.20  liow  does  the  SRCit-ti?ry  inil>.'-.!l.v  ;.!!ol 
programs  funds? 

605.21  What  are  the  requirements  for 
subsequent  allotments? 

605.22  How  does  a  State  deitrrr.irifc  xht 
amount  of  funds  to  be  used  for 
comprehensive  statewide  plannirvg? 

605.23  How  does  a  State  determine  the 
amount  of  funds  to  be  used  for 
information  services? 

t»05.24    How  does  a  State  determine  th» 
amount  of  funds  to  be  used  for 
continuing  education? 

Subpart  D  [Reserved] 

Subpart  E  [Reserved] 

Subpart  F— What  Conditions  Must  be  bfet 
by  a  State? 

605.50  Coordination. 

605.51  Limitation  on  payments  to  the  Slates. 
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(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part. 

"Adults  whose  educational  needs 
have  been  inadequately  served"  means 


§  605.22    How  does  a  State  determine  the 
amount  of  funds  to  be  used  for 
comprehensive  statewide  planning? 

(a)  The  amount  of  funds  available  for 
planning  depends  on  the  amount  of  the 


allotment,  whichever  is  greater,  to 
provide  information  services. 

(20  U.S.C.  1014(a)) 

§  605.24    How  does  a  State  determine  the 
amount  of  funds  to  b«  used  for  continuino 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules 86309 


Subpart  G— What  Are  the  Administrative 
IResponsibilltles  of  a  State  and  Its 
Subgrantees  and  Contractors? 

S05.60    Annual  report. 

605.51     Child  care  project  restrictions. 

605.62    Administrative  funds. 

Authority:  Sections  111  through  115  of  die 
Higher  Education  Aci  of  1965,  as  amended  by 
Pub  L.  9S-374  (20  U.S.C.  1011-1015). 

Subpart  A— General 

§  605. 1    Continuing  Education  Outreacti— 
State-Administered  Program. 

(a)  General  description.  The 
Continuing  Education  Outreach — State- 
Administered  Program  provides  Federal 
financial  assistance  primarily  to 
increase  access  to  programs  of 
continuing  education  for  adults  whose 
educational  needs  have  been 
inadequately  served.  Recipients  shall 
use  this  assistance  to  help  traditional 
and  non-traditional  learners  through — 

(1]  Comprehensive  statewide 
planning; 

(2)  Information  services;  and 

(3)  Continuing  education. 

[20  use.  1011-1015) 

lb)  Comprehensive  statewide 
ipiarning.  (1)  Each  State  shall  use  the 
funds  available  for  comprehensive 
statewide  planning  to  support  planning, 
and  related  studies,  designed  to 
achieve — 

(ij  Improved  access  to  programs  of 
postsecondary  education  for  traditionai 
and  non-traditional  learners: 

{'.{]  Improved  retention  of  traditional 
and  aon-traditional  learners  in  programs 
of  postsecondary  educatiun; 

(iijj  Effective  coordinafion  of 
educational  occupational  information 
and  counseling  services  for  youths  and 
adults;  and 

{iv)  Mere  effecl;\e  use  of  resources 
available  for  continuing  educatiun. 

f2l  Comprehensive  statewide  planning 
br.ds  may  also  be  used  to  prepare  the 
annual  report  described  in  §  605.60. 

(20  U  B.C.  1013(a)) 

|cj  Information  sarvfie;^  Each  State 
shall  use  the  funds  available  for 
snlormEtion  services  to  develop  and 
cuordinete  new  and  existing — 

(1)  Postsecondary  education 
(.~for':;fltion  and  counseling  services  for 
trad ifona!  and  non-traditional  learners: 
and 

[Zi  Occupational  information  and 
cox.r.se'.i-:;g  services  for  youth  and  adults 
(20  use.  1014(a)). 

(dj  Continuing  educat;on.  (ij  Each 
State  shall  use  the  funds  available  for 
continuing  education  to  make  subgrants 
dnd  award  contracts  for — 

(i)  Promoting  access  to  and  retention 
IP.  postsecondary  educational  programs 


for  adults  whose  educational  needs 
have  been  inadequately  served; 

(ii)  Expanding  and  improving 
postsecondary  educational  programs 
that  help  adults  develop  their 
occupational  potential  and  prepare  for 
transitions  between  education  and 
work; 

(iii)  Eliminating  barners — posed  by 
previous  education  or  training,  age,  sex, 
race,  handicap,  national  origin,  rural 
isolation,  or  economic  circumstance — 
that  ffiay  place  adults  at  a  disadvantage 
in  seeking  postsecondary  educational 
opportunities; 

(iv)  Strengthening  statewide  and  other 
rr.echanis.T-.s  of  tnforniation,  counseling, 
and  referrai  that  pcovide  access  to 
postsecondary  education  and  serve  the 
special  needs  of  adults:  and 

(vj  De'.  e'opirg  strategies  to  promote 
the  financial  self-sufficiency  of 
postser.er.da'-y  educational  programs 
in.'ti.'iled  nnder  this  part, 

(2!  Eiigible  continuing  education 
projects  include  such  activities  as: 

\i]  Creation  or  expansion  of  labor 
education,  training,  and  technical 
assistance  programs; 

(ii)  Dei.  e'opment  of  cooperative 
relationships  between  State  and  local 
labor  organizations  and  institutions  and 
agencies  "hat  prcude  opportunities  for 
continuing  education; 

(i.ij  Remcvai  of  barriers  to  continuing 
education  caused  by  rural  isolation  or 
other  rural-re'.ated  factors; 

Hv]  Preretire?i-.er.t  continuing 
education  programs  related  to  legal, 
vocational,  and  health  services 
available  to  older  adults; 

(v)  Promotion  cf  sharing  resources  for 
innovative  uses  of  technology  on  an 
inter-s-ldte  or  >ntra-state  basis,  including 
telecorr-T.unicaticns,  to  overcome 
barriers  to  postsecondary  educational 
opportunities; 

(vij  Educaiicnai  and  occupational 
information  and  counseling  services 
designed  to  meet  the  special  needs  of 
adult  women,  particularly  homemakers. 
and  to  Sbsist  their  entry  or  re-entry  into 
postsecondary  education  and  the  labor 
force; 

{\  is)  Collection  and  dissemination  of 
iafo.'fnation,  including  the  creation  of 
data  banks,  on  sources  of  student 
financial  assistance  and  information 
lies  gned  to  assist  individuals  to  make 
choices  a.aiong  postsecondary 
institutions,  programs,  and  other 
educational  opportunities; 

(viiij  Community  education  activities, 
consistent  with  the  purposes  of  this  part, 
for  adults  in  rural  areas; 

(ix)  Postsecondary  educational 
programs  suited  to  individuals  whose 
educational  needs  have  been 
inadequately  served,  especially  the 


handicapped,  older  individuals,  migrant 
and  seasonal  farm  workers,  individuals 
who  can  participate  in  programs  only  on 
a  part-time  basis,  and  individuals  who 
otherwise  would  be  unlikely  to  continue 
their  education  beyond  high  school; 

(x)  Child  care  services  to  assist 
individuals  desiring  to  participate  in 
continuing  education  programs  in  order 
to  enter  or  re-enter  the  field  of 
postsecondary  education  and  the  labor 
force,  and 

(xi)  Promotion  or  delivery  of 
postsecondar>'  education  services  to 
women  at  the  places  cf  their 
employment  or  in  conjunction  with  their 
employment. 

(20  use  1015) 

§605.2    Eligible  parties. 

(a)  States  'hat  have  entered  into  a 
federal-State  relationship  agreement 
with  the  Secretary  as  specified  in  34 
CFR  Part  604  are  eligible  to  receive 
grants  for  Statewide  planning, 
information  services,  and  continuing 
education. 

(20  use.  10!2-10:5  1143) 

(bj  institutions  of  higher  education 
and  public  and  private  organizations — 
including  b:^siness,  industry,  labor,  and 
community  based  educational 
institution — are  eligible  to  receive 
subgrants  and  contracts  from  the  States 
for  information  and  counseling  ser\'ices 
and  ccntinumg  education  projects. 

(20  use.  1014(c),  :015(b)) 

$  605.3    Regulations  that  apply  to  the 
Continuing  Education  Outreach— State- 
Administered  Program. 

The  follow'.ng  regulation,  apply  to  the 
Continuing  Education  Outreach — State- 
Administe.-ed  Program: 

(a)  The  Education  Department 
General  A.dministrative  Regulations 
(EDG.ARj  in  34  CFR  Part  76  (State- 
Administered  Programs)  and  34  CFR  77 
(General); 

(b)  The  regulations  in  this  part  605; 
and 

(c)  The  regulations  m  34  CFR  Part  604. 

§  605.4    Definitions  that  apply  to  the 
Continuing  Education  Outreach— State* 
Administered  Program. 

(a)  Dc'^inittons  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Cor.tract 

Fiscal  year 

Grant 

Private 

Project 

Public 

Secretary 

State 

Subgrant 

Subgiriotee 
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Subpart  G— What  Are  the 
Administrative  Responsibilities  of  a 
State  and  its  Subgrantees  and 
Contractors? 

%  605.60    Annual  report. 


(20  U.S.C.  1015(d)) 

|FR  Doc.  80-4M15  Filed  12-29-80:  6:45  am] 
BIUJNG  CODE  4O0O-01-M 


Office  of  Elementary  and  Secondary 


Invitation  to  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
on  these  proposed  regulations.  Written 
comments  may  be  sent  to  Mr.  Carroll  U. 
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(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part. 

"Adults  whose  educational  needs 
have  been  inadequately  served"  means 
individuals  18  years  of  age  or  older 
who — because  of  circumstances  of  age, 
sex,  low  income,  handicap,  minority 
status,  rural  isolation,  status  of 
employment  or  underemployment,  lack 
of  education,  or  other  significant 
barriers — have  been  discouraged  from 
obtaining  equal  educational 
opportunities. 

"Continuing  education"  means 
postsecondary  instruction  and  support 
services  designed  to  meet  the 
educational  needs  of  adults,  including 
the  expansion  of  available  learning 
opportunities  for  adults  whose 
educational  needs  are  inadequately 
served  by  current  educational  offerings 
in  their  communities. 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

"Adult  population"  means  the 
population  eighteen  years  of  age  and 
older. 

"Youth"  means  an  individual  between 
16  and  18  years  of  age  who  is  seeking,  or 
considering  seeking,  employment. 

"Planning  for  continuing  education" 
means  planning  to  improve  access  to 
programs  of  postsecondary  education 
for  adults  in  a  State,  particularly  those 
who  have  been  inadequately  served, 
and  to  promote  more  effective  and 
efficient  use  of  available  resources, 
including  efforts  to  ensure  equal 
treatment  of  applicants  in  the  evaluation 
of  subgrant  proposals. 

(20  U.S.C.  1013(c),  1018) 

Subpart  B  (Reserved) 

Subpart  C — How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  605.20    How  does  the  Secretary  initially 
allot  program  funds? 

The  Secretary  makes  the  initial 
allotment  of  programs  funds  after  a 
State  has  consummated  an  agreement 
with  the  Secretary  as  required  in  34  CFR 
Part  604.  The  allotment  is  made 
according  to  the  formula  in  section  112 
(a)(1)  of  the  Act 

(20  U.S.C.  1012) 

§  605.21     What  are  the  requirements  for 
subsequent  allotments? 

The  Secretary  makes  an  allotment  to  a 
State  in  subsequent  fiscal  years  after  the 
Secretary  receives  a  satisfactory  annual 
report  as  provided  for  in  §  605.60. 

(20  U.S.C.  1012, 1013) 


§  605.22    How  does  a  State  determine  the 
amount  of  funds  to  be  used  for 
comprehensive  statewide  planning? 

(a)  The  amount  of  funds  available  for 
planning  depends  on  the  amount  of  the 
total  annual  appropriation  for  the 
Continuing  Education  Outreach 
Program. 

(1)  In  a  fiscal  year  in  which  the 
appropriation  is  less  than  $18,500,000, 
the  State  shall  use  at  least  15  percent 
but  not  more  than  20  percent  of  its 
allotment  for  comprehensive  statewide 
planning. 

(2)  In  a  fiscal  year  in  which  the 
appropriation  is  at  least  $18,500,000  but 
not  more  than  $23,999,999,  the  State  may 
use  from  ten  to  fifteen  percent  of  its 
allotment  for  comprehensive  statewide 
planning. 

(3)  In  a  fiscal  year  in  which  the 
appropriation  is  $24,000,000  or  more,  the 
State  shall  use  up  to  10  percent  of  its 
allotment  for  comprehensive  statewide 
planning. 

(b)  If  the  State  does  not  wish  to 
receive  comprehensive  planning  funds 
in  a  particular  fiscal  year,  the  State  must 
so  notify  the  Secretary  of  this  prior  to 
the  beginning  of  that  fiscal  year,  so  that 
funds  can  be  reallocated  to  the  other 
States. 

(c)  A  State  may  use  up  to  50  percent  of 
the  funds  available  to  it  for 
comprehensive  statewide  planning  for 
the  purpose  of  supporting  continuing 
education  projects. 

(dj  A  State  shall  use  50  percent  of  the 
funds  remaining  for  comprehensive 
statewide  planning — after  implementing 
the  set-aside  in  paragraph  (c),  if  any — 
for  planning  for  continuing  education, 
unless  a  waiver  is  granted. 

[e)  On  application  from  a  State,  the 
Secretary  grants  a  waiver  of  the 
requirement  in  paragraph  (d)  if  the  State 
satisfactorily  demonstrates  that — 

(1)  Planning  for  postsecondary 
continuing  education  has  been  an 
integral  part  of  its  existing  planning 
process; 

(2)  It  regularly  collects  data  related  to 
adult  learners,  including  those  who  are 
being  inadequately  served; 

(3)  It  periodically  assesses  the 
statewide  postsecondary  educational 
needs  of  adults;  and 

(4)  It  consults  with  public  advisory 
groups  composed  of  persons 
knowledgeable  about  the  postsecondary 
educational  needs  of  adults. 

(20  U.S.C.  1013(a)(c);  S.  Rept.  96-733  at  8) 

§  605.23    How  does  a  State  determine  the 
amount  of  funds  to  be  used  for  Information 
services? 

A  State  shall  use  not  less  than  $50,000 
nor  more  than  12  percent  of  its 


allotment,  whichever  is  greater,  to 
provide  information  services. 

(20  U.S.C.  1014(a)) 

§  605.24  How  does  a  State  determine  the 
amount  of  funds  to  be  used  for  continuing 
education? 

A  State  shall  use  the  funds  remaining 
from  its  allotments — after  reserving  the 
amounts  required  for  comprehensive 
statewide  planning  and  information 
services — for  subgrants  and  contracts 
for  conHnuing  education  projects. 

(20  U.S.C.  1015) 

Subpart  0  [Reserved] 

Subpart  E  [Reserved] 

Subpart  F— What  Conditions  Must  Be 
Met  by  a  State? 


\ 


§  605.50    Coordination 

A  State  shall  coordinate  its 
comprehensive  statewide  planning  and 
information  services  activities  to  the 
maximum  extent  feasible  with  Federal. 
State,  and  local  planning  and 
information  services  being  done  under 
the  following  programs: 

(a)  Subpart  4  of  Part  A  of  Title  IV  of 
the  Higher  Education  Act  (Special 
Programs  for  Students  from 
Disadvantaged  Backgrounds). 

(b)  Part  B  of  Title  IV  of  the  Higher 
Education  Act  (Guaranteed  and  Insured 
Student  Loans). 

(c)  Section  485  of  the  Higher 
Education  Act  (Institutional  and 
Financial  Assistance  Information  for 
Students). 

(d)  The  Vocational  Education  Act. 

(e)  The  Comprehensive  Employment 
and  Training  Act. 

(f)  The  Older  Americans  Act  of  1965. 

(g)  The  Rehabilitation  Act  of  1973. 
(h)  The  Career  Education  Incentive 

Act. 

(i)  The  Adult  Education  Act. 

(j)  The  Veterans  Readjustment 
Assistance  Act. 

(k)  Other  Federal,  State,  and  local 
programs  that  provide  educational 
outreach,  guidance,  counseling,  and 
information. 

(20  U.S.C.  1013(d).  1014(b)) 

§  605.51    Limitation  on  payments  to  the 
States. 

(a)  The  Secretary  does  not  make 
payments  to  the  States  in  excess  of  two- 
thirds  of  the  total  costs  of  the  State's 
program  under  this  part. 

(b)  The  State  may  not  use  funds  from 
other  Federal  programs  for  matching. 

(20  U.S.C.  1019) 
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S«c. 

222.134  How  does  an  LEA  count  "eligible 
children?" 

222.135  How  does  the  LE.\  compute  the 
current  local  expenditure  rate? 


(2)  Aliens  who  Tied  from  Cuba  or  Haiti 
and  who,  on  or  after  November  1, 1979 — 

(i)  Were  admitted  into  the  United 
States  as  refugees  under  section  207  of 


available  to  the  applicant  by  the  Federal 
Government. 

(c)  Tho  current  local  expenditure  rate 
shall  be  based  upon  the  most  recent 
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Subpart  G— What  Are  the 
Administrative  Responsibilities  of  a 
State  and  its  Subgrantees  and 
Contractors? 

%  605.60    Annual  report. 

(a)  In  addition  to  the  requirements  of 
EDGAR.  34  CFR  76.720,  a  State  that 
receives  funds  under  this  program  shall 
submit  to  the  Secretary  at  the  end  of 
each  fiscal  year  a  report  on  each  aspect 
of  its  Continuing  Education  Outreach 
Program.  This  report  shall  include  the 
following: 

(1)  A  list  of  each  activity  supported, 
including  the  amount  of  Federal  and 
non-Federal  funds  allocated  to  planning, 
information  services,  and  continuing 
education  programs. 

|2)  A  description  of  each  activity 
supported. 

(3)  A  detailed  analysis  of  the 
relationship  between  the  activities 
carried  out  and  the  priorities  established 
by  the  comprehensive  statewide 
planning  process.  This  shall  include: 

{{)  An  evaluation  of  the  fiscal  year's 
activities;  and 

(ii)  A  projection  of  the  types  of 
dCtivities  the  State  plans  to  support  in 
'fb.e  next  fiscal  year. 

(bj{l)  The  State  entity  responsible  for 
Cyimprehensive  planning  under  this  part 
shall  be  responsible  for  submission  of 
i'he  annual  report. 

[2]  If  a  State  does  not  receive  funds 
ifof  statewide  planning,  the  State  shall 
designate  the  State  entity  that  shall  be 
responsible  for  the  report. 

1,^0  U.S.C.  1013(b)) 

§  605.61    Child  care  project  restrictions. 

A  State  may  not  award  grants  or 
ccjntracts  for  the  provision  of  child  care 
services  for  the  benefit  of  persons 
participating  in  continuing  education 
p'ojects  unless — 

(a)  The  State  entity  responsible  for 
conniprehensive  statewide  postsecondary 
education  planning  has  established  a 
cooperative  agreement  with  the  State 
agency  responsible  for  coordinating 
child  care  services;  and 

(b)  The  grantee  or  contractor  is 
licensed  by  the  State  to  provide  child 
care  services,  or  is  in  the  process  of 
renewing  its  license  and  is  likely  to  have 
tbal  renewal  approved. 

r;dL's.c.  1015(c)) 

'^  605.62    Administrative  funds. 

A  State  may  use  up  to  five  percent  ^ 
ithe  funds  available  for  continuing 
education,  or  $40,000,  whichever  is    \ 
greater,  for  the  administration  of       ' 
continuing  education  activities  or  the  \ 
direct  operation  of  continuing  educatioVi 
p.'-ojects. 


(20  U.S.C.  1015(d)) 
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Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  222 

School  Assistance  In  Federally 
Affected  Areas— Special  impact  Aid 
Program  for  Refugees 

agency:  Department  of  Education. 
action:  Notice  of  proposed  regulations. 

summary:  The  Secretary  of  Education 

proposes  regulations  to  implement  the 

Special  Impact  Aid  Program  for 

Refugees  under  the  authority  of  the 

Education  Amendments  of  1980.  This 

program  authorizes  Federal  financial 

assistance  to  local  educational  agencies 

(LEAs)  which  experience  in  any  school 

year  an  enrollment  increase  of  at  least 

20  students  who  have  fled  from 

Cambodia.  Vietnam,  Laos,  Cuba,  or 

Haiti. 

OATES:  Comments  on  these  proposed 

regulations  must  be  received  (on  or 

before  60  days  after  publication  in  the 

Federal  Register). 

ADDfiESSES:  Written  comments  should 

be  addressed  to  Mr.  Carrol  U.  Dexter, 

Department  of  Education,  300 

Independence  Avenue,  S.W.,  Room 

G66G.  Washington.  D.C.  20201. 

Telephc.^e  (202)  472^1014. 

FOR  INFORMATION  CONTACT: 

Carre'.!  'J  Dexter,  Telephone:  (202)  472- 

4014 

SUPm.£MENTARY  INFORMATION: 

Background 

This  program  is  designed  to  provide 
Federa!  financial  assistance  to  local 
educational  agencies  (LEAs)  which 
experierice  an  enrollment  increase  of  at 
least  twenty  students  from  Cambodia. 
Vietna.-n,  Laos,  Cuba,  or  Haiti. 

<\n  eligible  LEA  is  authorized  to 
receive  for  FY  1981  an  amount  equal  to 
the  product  of  the  number  of  eligible 
children  in  excess  of  20  in  average  daily 
attendance  in  the  LEA  multiplied  by  the 
current  local  e.vpenditure  rate  per  pupil 
of  that  LEA,  plus  $200  for  each  eligible 
child  in  excess  of  20. 

For  example,  if  the  LEA  had  an 
increase  of  23  eligible  children  and  a 
local  expenditure  rate  of  $1,000  per 
child,  the  entitlement  would  be 
calculated  as  follows:  the  number  of 
eligible  children  in  excess  of  20 
multiplied  by  the  local  expenditure  rate 
(3  X  $1,000)  plus  $200  for  each  eligible 
child  in  excess  of  20  (3  X  200).  This  LEA 
would  be  entitled  to  $3,600. 


Invitation  to  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
on  these  proposed  regulations.  Written 
comments  may  be  sent  to  Mr.  Carroll  U. 
Dexter,  300  Independence  Avenue,  S.W., 
Room  0660,  Washington,  D.C.  20202.  All 
comments  received  on  or  before  60  days 
after  publicahon  of  these  proposed 
regulations  will  be  considered  in  the 
development  of  the  final  regulations. 

Comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
G660.  300  Independence  Avenue,  S.W.. 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Information  Requirements 

The  Department  particularly  requests 
comments  on  whether  the  program 
requirements  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  for  any  other  agency  or 
Department  of  the  United  States. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  section  of  these  proposed 
regulations. 

Dated;  December  22, 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.041,  School  Assistance  in 
Federally  Affected  Areas — Maintenance  and 
Operation) 

The  Secretary  amends  34  CFR  Part 
222  to  add  a  new  Subpart  K  to  read  as 
follows: 

PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENT  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATION  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 


Subpart  K— Special  Impact  Aid  Program  for 
Refugees 

Sfcl: 

222.130  What  is  ttie  special  impact  aid 
program  for  refugees? 

222.131  What  regulations  apply  to  the 
special  impact  aid  program  for  refugees? 

222  132    What  definitions  apply  to  the 

special  impact  aid  program  for  refugees? 

222.133    What  documents  must  an  LEA 
submit  to  ."Bceive  a  grant? 
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Avenue.  S.W..  Washington,  D.C.  20202. 
Telephone  No.  (202)  245-2993. 
SUPPLEMENTARY  INFORMATION:  The 

Library  Research  and  Demonstration 
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Washington.  D.C.  between  the  hours  of 
9:00  a.m.  and  4:00  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 


(3)  developmental  projects; 

(b)  Training  in  librarianship;  and 

(c)  The  improvement  of  information 
technology. 


_  f  1 L  _     A  _A. 
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Sec. 

222.134  How  does  an  LE.'\  count  "eligible 
children?" 

222.135  How  does  the  LEA  compute  the 
cuirenf  local  expenditure  rate? 

222.136  How  does  the  secretary  determine 
the  size  of  a  grant  to  an  LEA? 

222.137  What  records  must  a  grantee 
maintain? 

Authurity:  Education  Amendments  of  1960. 
Pub.  L  96-374.  20  U.S.C.  239a. 

Subpart  K— Special  Impact  Aid 
Program  for  Refugees 

§  222.130    What  is  the  special  impact  aid 
program  for  refugees? 

This  program  authorizes  Federal 
financial  assistance  to  any  local 
educational  agency  (LEA)  which 
experiences  in  any  school  year  an 
enrollment  increase  of  at  least  20 
eligible  students  who  either — 

(a)  Fled  from  Cambodia.  Vietnam,  or 
Laos  and  were  admitted  into  the  United 
States  on  or  after  January  1, 1979;  or 

(b)  Fled  from  Cuba  or  Haiti  and  were 
admitted  into  the  United  States  on  or 
after  November  1, 1979. 

(20  U.S.C.  2a9a) 

§  222.131    What  regulations  apply  to  the 
special  impact  aid  program  for  refugees? 

The  following  regulations  apply  to  the 
Special  Impact  Aid  Program  for 
Refugees: 

(a)  The  regulations  in  this  Part  222. 

(b)  The  definitions  in  the  Education 
Division  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Part  77 
(General). 

(20  U.S.C.  239d,  1221e  3(2)(ll) 

§  222. 1 32    What  definitions  apply  to  the 
special  Impact  aid  program  for  refugees? 

(a)  The  following  terms  used  in  ibis 
part  are  defined  in  EDGAR  (34  CFR  Part 
77\. 

Applicant 

Application 

(20  U.S  C.  239a,  1221e-3(a)(l)) 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply 
specifically  to  this  part: 

"Act"  means  the  Education 
Amendments  of  1980  (Pub.  L.  96-374). 

"Eligible  children"  means — 

(1)  Aliens  who  fled  from  Cambodia, 
Vietnam,  or  Laos,  and  who,  on  or  after 
January  1. 1979— 

(i)  Were  admitted  into  the  United 
States  as  refugees  under  section  207  of 
the  Immigration  and  Nationality  Act; 

(ii)  Are  applicants  for  asylum  or  have 
been  granted  asylum  in  the  United 
States;  or 

(iii)  Were  paroled  into  the  United 
States  as  refugees  under  section 
212(d)(5)  of  the  Inunigration  and 
Nationality  Act;  or 


(2)  Aliens  who  fled  from  Cuba  or  Haiti 
and  who,  on  or  after  November  1, 1979 — 

(i)  Were  admitted  info  the  United 
States  as  refugees  under  section  207  of 
the  Immigidtion  and  Nationality  Act; 

(ii)  Are  applicants  for  asylum  or  have 
been  granted  asylum,in  the  United 
States; 

(iii)  Are  paroled  into  the  United  Stales 
as  refugees  under  section  212(d)(5)  of 
the  Immigration  and  Nationality  Act;  or 

(iv)  Are  Cuban  or  Haitian  entrants 
(status  pending)  who  entered  the  United 
States  on  or  after  that  date. 

(20  U.S.C.  239a) 

§  222.133    What  documents  must  an  LEA 
submit  to  receive  a  grant? 

(a)  To  apply  for  assistance  under  the 
Act,  the  applicant  LEA  shall  file  an 
application  with  the  Secretary  which 
includes — 

(1)  An  accura'.e  count  of  the  total 
number  of  eligible  children; 

(2)  The  f  urrent  local  expenditure  rate 
of  the  applicant  LEA  stated  in  §  222.135. 

(3)  An  assurance  that  no  eligible  child 
counted  for  purposes  of  this  section 
shall  be  counted  for  payments  made 
under  any  other  provision  of  Pub.  L.  81- 
874. 

(4)  Any  other  infonnation  and 
assurances  the  Secretary  considers  as 
necessary  to  make  appropriate  decisions 
and  ensure  that  the  applicant  complies 
with  the  Act  and  reguiatioDS. 

(20  U.S.C.  239a) 

§  222.134    How  does  the  LEA  count  eligible 
children? 

The  applicant  LEA  sh;tl!  conduct  a 
survey  to  determ.ine  the  number  of 
eligible  children  in  average  daily 
attendance  (AD.'X).  For  each  eligible 
child  the  LE.A  shall  establish  in  its 
.survey — 

(a)  The  rountry  from  which  the  child 
rriigra'ed  to  the  United  States: 

(h)  The  date  of  the  child's  entry  into 
the  United  States: 

(c)  That  the  child  is  in  the  United 
States  under  one  of  the  provisions 
referred  to  in  paragraphs  (1)  (i),  (ii)  or 
(iii),  or(2)(i;,  (ii).  (iii)  or  (iv)  of  the 
definition  of  "eligible  children"  in 

§  222.13.'J(b);  and 

(d)  The  date  that  the  child  originally 
enrolled  in  the  applicant  LEA. 

§  222.135    How  does  the  LEA  compute  the 
current  local  expenditure  rate? 

(a)  The  current  local  expenditure  rate 
is  the  amount  of  funds  per  child  that  the 
applicant  derives  and  expends  from 
State  and  local  sources  of  revenue  for 
free  public  education. 

(b)  The  current  local  expenditure  rate 
does  not  include  amounts  of  funds  made 


available  to  the  applicant  by  the  Federal 
Government 

(c)  The  current  local  expenditure  rate 
shall  be  based  upon  the  most  recent 
year  for  which  the  applicant  LEA  has 
data. 

(20  U.S.C.  239a) 

§  222.136    How  does  the  Secretary 
determine  the  size  of  a  grant  to  an  LEA? 

(a)  To  determine  the  size  of  a  grant, 
the  Secretary  multiplies  the  number  of 
eligible  children  in  excess  of  20  in  the 
applicant  LEA  by  the  current  local 
expenditure  rate  of  the  LEA,  and  adds 
$200  for  each  eligible  child  in  excess  of 
20. 

(b)  In  the  event  that  the  appropriation 
is  not  large  enough  to  fully  fund  all 
eligible  LEAs  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Secretary  proportionately  reduces  the 
entitlement  for  each  eligible  LE.^. 

(20  U.S.C.  239a) 

§  222.137    What  records  must  a  grantee 
maintain? 

The  grantee  shall  maintain,  and  make 
available  to  the  Secretary  upon  request, 
adequate  written  records  to  substantiate 
its  entitlement  to  funds  under  the 
Special  Impact  Aid  Program  for 
Refugees. 

(20  U.S.C.  239a) 
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34  CFR  Part  777 

Library  Research  and  Demonstration 
Program  (Title  ll-B  HEA) 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking 

summary:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Library 
Research  and  Demonstration  Program. 
The  regulations  are  being  amended  to 
reflect  the  statutory  changes  contained 
in  the  Education  Amendments  of  1980, 
to  incorporate  the  general  selection 
criteria  in  the  Education  Division 
General  Administrative  Regulations 
(EDGAR),  and  to  reflect  administrative 
experience. 

DATES:  Comments  must  be  received  on 
or  before  January  29, 1981. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Henry  Drennan, 
Library  Research  and  Demonsir.ition 
Branch.  U.S.  Department  of  Education, 
Room  3319-A.  ROB-3.  400  Maryland 
Avenue.  S.W..  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Library  Research  and  Demonstration 
Branch,  U.S.  Department  of  Education, 
Room  3319-A,  ROB-3,  400  Maryland 


Avenue,  S.W..  Washington,  D.C.  20202. 
Telephone  No.  (202)  245-2993. 
SUPPLEMENTARY  INFORMATION:  The 

Library  Research  and  Demonstration 
Program  awards  and  administers  grants 
and  contracts  for  research  and 
demonstration  projects  to  improve 
libraries,  including  the  promotion  of 
economical  and  efficient  information 
delivery,  cooperative  efforts  related  to 
librarianship,  and  developmental 
projects;  to  improve  training  in 
librarianship;  to  improve  information 
technology;  and  to  disseminate 
information  that  is  derived  from  Library 
Research  and  Demonstration  Program 
projects. 

The  revisions  to  these  regulations 
reflect:  The  Education  Amendments  of 
1980,  Pub.  L.  96-374,  the  Education 
Division  General  Administrative 
Regulations  (EDGAR),  and 
administrative  experience. 

The  most  signficant  revisions  to  the 
proposed  regulations  are  the  following: 

(a)  The  selection  criteria  for  judging 
applications  is  changed  to  place  more 
emphasis  on  the  plan  of  operation, 
quality  of  key  personnel,  and 
significance  of  the  proposed  project. 

(b)  The  purpose  of  the  program  has 
been  expanded  to  include  the  promotion 
of  economical  and  efficient  information 
delivery,  the  promotion  of  cooperative 
efforts  related  to  librariansiiip,  the 
support  of  developmental  projects,  and 
the  improvement  of  information 
technology. 

(c)  Eligibility  for  grants  and  contracts 
is  expanded  to  include  profit  making 
organizations,  agencies,  and  institutions. 

These  regulations  will  be  codified  in 
Title  34  of  the  Code  of  Federal 
Regulations  along  with  other 
Department  of  Education  programs. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations.  The 
Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States.  W:i'ti!n 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  preamble.  All 
comments  received  on  or  before  the  30th 
day  after  publication  of  this  document 
will  be  considered  in  the  development  of 
the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  ui  Room 
3319-A,  ROB-3,  7th  and  D  Streets,  S.W., 


Washington,  D.C.  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substafttive 
provision  of  these  proposed  regulations. 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.039.  Library  Research  and  Demonstration 
Program.  Part  I  of  OMB  Circular  A-95  does 
not  apply  to  this  program) 

The  Secretary  proposes  to  amend  Part 
777  of  34  CFR  to  read  as  follows: 

PART  777— LIBRARY  RESEARCH  AND 
DEMONSTRATION  PROGRAM 

Subpart  A— General 

Sff:. 

777.1  Description  of  the  Library  Research 
and  Demonstration  Program. 

777.2  Eligible  parties. 

777.3  Regulations  that  apply  to  grants. 

777.4  Regulations  that  apply  to  contracts. 

777.5  Dpfinitions  that  apply  to  the  Library 
Rfiserirch  and  Demonstration  Program. 

Subpart  B— Kinds  of  Projects  for  Which 
Grants  and  Contracts  are  Made 

777.10    Program  elements. 

Subpart  C— How  to  Apply  for  a  Grant 

777.20    Appliration  requirements. 

Subpart  D— How  a  Grant  is  Made 

777.30  How  the  Secretary  judges 
applications. 

777.31  Sulection  criteria  for  evaluating 

applications. 

Subpart  E— Conditions  that  Must  be  Met  by 
a  Grantee 

777.40    Coordination  with  otht'r  groups. 

Subpart  F— The  Administrative 
Responsibilities  of  a  Grantee 

777.50     Performance  reports. 

Authority:  Part  B  of  Title  II  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
Section  201  of  the  Education  Amendments  of 
19H0.  94  S:at.  1383  (20  U.S.C.  1021  et  seq  ). 

Subpart  A— General 

§  777.1     Description  of  the  Library 
Research  and  Demonstration  Program. 

The  purpose  of  the  Library  Research 
and  Demonstration  Program  is  to 
cncouiage  research  and  development 
relating  to — 

(a)  The  improvement  of  libraries, 
includinj-;: 

(1)  ihii  promotion  of  economical  and 
efficient  information  delivery, 

(2)  cooperative  efforts  related  to 
librarianship,  and 


(3)  developmental  projects; 

(b)  Training  in  librarianship;  and 

(c)  The  improvement  of  information 
technology. 

(Section  201,  223  of  the  Act;  20  U.S.C.  1021. 
1033) 

§777.2    Eligible  parties. 

Applications  for  grants  and  contracts 
may  be  submitted  by — 

(a)  An  institution  of  higher  education; 
or 

(b)  A  public  or  private  agency, 
institution  or  organization. 

(Section  223  of  the  Act;  20  U.S.C.  1033) 

§  777.3    Regulations  tttat  apply  to  grants. 

The  following  regulations  apply  to 
grants  under  the  Library  Research  and 
Demonstration  Program: 

(a)  The  Education  Division  General 
Administration  Regulations  (EDGAR)  34 
CFR  75  and  34  CFR  77. 

(b)  The  regulations  in  this  Part  777. 

(20  U.S.C.  3474) 

§  777.4    Regulations  that  apply  to 
contracts. 

The  regulations  in  this  part  do  not 
govern  the  award  of  contracts  under  the 
Library  Research  and  Demonstration 
Program.  Contracts  under  this  part  are 
governed  by — 

(a)  Federal  and  Department 
procurement  regulations  in  41  CFR 
Chapters  1  and  34;  and 

(b)  The  requests  for  proposals  for  the 
procurement,  if  any,  referenced  in  the 
Commerce  Business  Daily. 

(;0  U.S.C.  3474) 

§  777.5  Definitions  that  apply  to  the 
Library  Research  and  Demonstration 
Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


Applicant 

Grant 

App!i(.o!ion 

Grantee 

Award 

N  on  p  rent 

Eudgci 

Private 

Cor.lidLl 

Project 

DepartmenI 

Public 

Eniiipnu  n1 

Secrttary 

KdCll'tlKS 

Supp'.ies 

(b)  Definitions  that  apply  to  this  Pa.-t. 
The  following  definitions  apply  to  this 
Part: 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

"Institution  of  higher  education" 
means  such  an  institution  as  defined  by 
Section  1201  of  the  AcL 

"Librarianship"  means  the  principles 
and  practices  of  the  library  and 
information  science,  including  the 
acquisition,  organization,  storage, 
retrieval  and  dissemination  of 
information,  and  reference  and  research 
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use  of  library  and  other  information 
resources. 

(20  U.S.C.  3474) 

Subpart  B— Kinds  of  Projects  for 


(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 


objective  and  produce  data  that  are 

quantifiable, 
(e)  Adequacy  of  resources  (5  points) 
(1)  The  Secretary  reviews  each 

abplication  for  information  that  shows 
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34  CFR  Part  606 

Continuing  Education  Outreach- 
Special  Projects 

AGENCY:  Department  of  Education. 

preamble.  All  comments  received  on  or 
before  March  2, 1981,  will  be  considered 
in  the  development  of  the  final 
regulations. 
All  comments  submitted  in  response 

tn  these  nrnnnspri  rponlatinnc  vuill  ho 

34  CFR  Parts  385,  386,  387,  388,  389, 
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use  of  library  and  other  information 
resources. 

(20  U.S.C.  3474) 

Subpart  B— Kinds  of  Projects  for 
Which  Grants  and  Contracts  are  Made 

§  777.10    Authorized  activities. 

(a)  The  Secretary  may  award  a  grant 
or  contract  to  support  a  research  and 
demonstration  project  that  will 

(1)  Improve — 

(i]  Libraries; 

(ii)  Training  in  librarianship;  or 

(iii)  Information  technology;  and 

[2]  Disseminate  information  that  is 

derived  from  a  project  funded  under  this 

Part. 

(b)  A  project  that  includes  any  one  or 
more  of  the  activities  described  in 

§  777.10(a)  may  be  supported  under  this 
Part. 

(Section  201,  223  of  the  Act;  20  U.S.C.  1021 
and  1033) 

Subpart  C— How  to  Apply  for  a  Grant 

§  777.20    Application  requirements. 

An  applicant  must  demonstrate,  on 
the  application  form  furnished  by  the 
Secretary,  that  the  proposed  project 
meets  the  requirements  of  the  Act  and 
all  applicable  regulations.  The  applicant 
must  address  each  of  the  Selection 
Criteria  for  Evaluating  Applications  in 
Subpart  D. 

(Section  223  of  the  Act;  20  U.S.C.  1033) 

Subpart  D— How  a  Grant  Is  Made 

§  777.30    How  the  Secretary  judges 
applications. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  777.31  and  awards  up  to  100  points  for 
these  criteria. 

(b)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  next  to  the  heading  of  that 
criterion. 

(20  U.S.C.  3474) 

§  777.31    Selection  criteria  for  evaluating 
applications. 

(a)  Plan  of  operation  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 


(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(b)  Quality  of  key  personnel  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project, 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(1)  and  (2) 
of  this  section  will  commit  to  the  project; 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as,  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

li)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project,  and,  to  the  extent  possible,  are 


objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources  (5  points) 

(1)  The  Secretary  reviews  each 
amplication  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Significance  of  proposed  project 
(30  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which — 

(1)  The  proposed  project — 

(i)  Addresses  an  important  library  or 
information  problem; 

(ii)  Is  likely  to  improve  operations  or 
service  in  a  significant  number  of 
libraries;  or 

(iii)  Is  likely  to  fulfill  unmet 
informational,  educational  or  cultural 
needs  related  to  libraries  and 
information  science. 

(2)  The  applicant  demonstrates  and 
understanding  of  the  nature  and 
magnitude  of  the  needs  to  be  addressed 
as  well  as  the  success  or  failure  of 
related  research  and  development 
actvity,  and 

(3)  The  proposed  project  addresses 
any  priorities  established  for  this 
program. 

(g)  Dissemination  (5  points) 
The  Secretary  reviews  each 

application  for  information  that  shows — 
(i)  Results  of  the  project  will  be 

adequately  disseminated,  and 
(ii)  To  the  extent  possible,  the  project 

will  be  continued  or  replicated  after  the 

termination  of  Federal  funding. 

(Section  223  of  the  Act;  20  U.S.C.  1033) 

Subpart  E— Conditions  That  Must  be 
Met  by  a  Grantee 

§777.40    Coordination  with  other  groups. 

Each  institution  of  higher  education 
that  receives  a  grant  under  this  part 
shall  annually  inform  the  State  agency, 
designated  under  Section  1203  of  the 
Act,  of  its  project  activities, 

(Section  202  of  the  Act;  20  U.S.C.  1022) 

Subpart  F— The  Administrative 
Responsibilities  of  a  Grantee 

§  777.50    Performance  reports. 

The  grantee  shall  submit  the 
performance  report  required  under  34 
CFR  Part  74,  Subpart  J,  on  a  quarterly 
basis. 
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Authority:  Title  I  of  the  Higher  Education 
Act  of  1965.  as  amended  by  Pub.  L.  96-374  (20 
U.S.C.  J016),  unless  otherwise  noted. 

Subpart  A— General 


other  significant  barriers — have  been 
discouraged  from  obtaining  equal 
educational  opportunities. 

"Continuing  education"  means 
postsecondary  instruction  and  support 


be  consistent  with  the  objectives  listed 
in  §  606.10  and  shall  be  announced  in 
the  Federal  Register. 

(b)  To  be  eligible  for  funding  a 
proposed  project  must  respond  to  one  of 
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(Section  223  of  the  Act;  20  U.S.C.  1033) 

|FR  Doc.  80-40423  Filed  12-29-80:  8.45  Am] 
BILLING  CODE  4000-01-M 


34  CFR  Parts  385,  386,  387,  388,  389, 
and  390 

Rehabilitation  Training  Program 
AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking: 
Cross-reference. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  Rehabilitation 
Training  Program  in  Title  34  of  the  Code 
of  Federal  Regulations: 

(a)  Rehabilitation  Training — Genera! 
(Part  385) 

(b)  Rehabilitation  Long-Term  Trainirg 
(Part  386) 

(c)  Experimenlal  and  Innovative 
Training  (Part  387) 

(d)  State  Vocational  Rehabilitation 
Unit  In-Service  Training  (Part  388). 

(e)  Rehabilitation  Continuing 
Education  Programs  (Part  389). 

(f)  Rehabilitation  Short-Term  Training 
(Part  390). 

The  Secretary  invites  comments  on 
these  proposed  regulations. 

The  texts  of  the  regulations  on  which 
the  Secretary  invites  comments  are 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
final  regulations  and  will  govern  those 
programs  until  the  Secretary  i.ssues  new- 
regulations  based  on  public  comment. 
DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or 
before. 

ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Harold  F.  Shay, 
Director,  Division  of  Manpower 
Development.  Rehabilitation  Services 
Admini.stiation,  Office  of  Special 
Education  and  Rehabilitative  Services, 
Room  3321,  Mary  E.  Switzer  Building, 
330  C  Street,  S.VV.,  Washington,  D.C. 
20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  F.  Shdy,  Telephone:  (202) 
245-0079. 

INVITATION  TO  COMMENT:  For  additional 
details  on  how  to  comment,  see  the 
Preamble  of  the  final  regiilations  for 
these  programs  published  in  this  issue  of 
the  Federal  Register. 

[Catalog  of  Federal  Domestic  As.sisUince 
Number  84.129.  Rehabilitalion  Tr;ii.ning) 

Dated:  December  22.  19f?0. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

;FR  nor.  80-40424  Fili'd  12-29-W)  aih  .nr.i 
BILLING  CODE  4000-01-M 


34  CFR  Part  606 

Continuing  Education  Outreach — 
Special  Projects 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  Continuing  Education 
Outreach — Special  Projects  program  for 
the  first  time.  The  regulations  are 
proposed  to  reflect  statutory  changes  in 
the  Education  Amendments  of  1980.  The 
proposed  regulations  will  govern  the 
administration  of  a  program  primarily 
designed  to  demonstrate  the 
effectiveness  of  alternative  providers 
and  approaches  which  serve  the 
postsecondary  education  needs  of 
underserved  adults.  The  proposed 
regulations  will  ensure  that  a  wide 
range  of  applicants,  including 
institutions  of  higher  education,  public 
.nnd  private  organizations.  States, 
business,  industry,  and  labor,  will  be 
eligible  to  participate  in  the  program. 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1981.  Public  meetings 
are  planned  to  take  coments  on  these 
proposed  regulations.  A  notice  giving 
the  city,  time,  and  location  will  be 
published  later  in  the  Federal  Register. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Charles  I.  Griffith, 
Office  of  Postsecondary  Education,  U.S. 
Department  of  Education,  (Room  3717, 
ROB-3).  400  Maryland  Avenue,  S.W.. 
Washington.  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  E.  Donahue,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  (Room  3717, 
ROB-3),  400  M^iryland  Avenue.  S.W., 
Washington,  D.C.  20202.  Telephone  (202) 
245-9368. 

SUPPLEMENTARY  INFORMATION:  The 
Continuing  Education  Outreach — 
Special  Projects  Program  is  the 
successor  to  the  Community  Service  and 
Continuing  Education — Special  Projects 
program.  The  primary  focus  has  been 
changed  from  assisting  in  the  solution  of 
national  and  regional  problems  to 
expanding  access  to  continuing 
educational  opportunities  fcr 
underserved  adults.  Eligibility  for  grants 
has  been  expanded  to  include 
institutions  of  higher  education,  public 
and  private  organization  community- 
based  educational  institutions.  States, 
business,  industry,  and  labor. 
Invitation  To  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  regulations.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  given  earlier  in  this 


preamble.  All  comments  received  on  or 
before  March  2. 1981,  will  be  considered 
in  the  development  of  the  final 
regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3717,  ROB-3,  7th  and  D  Streets,  S.W., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  Uaited  States. 

Citation  of  Legal  Authority:  A  citation 
of  statutory  or  other  legal  authority  is 
placed  in  parentheses  on  the  line 
following  each  substantive  provision  of 
these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  yet  assigned) 

Dated:  December  22.  1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
606  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  606— CONTiNUING  EDUCATION 
OUTREACH— SPECIAL  PROJECTS 
PROGRAM 

Subpart  A — General 

Src, 

606.1     riintinuing  Education  Chjlreach — 

Specii-.l  Projects  Program. 
fx16.2    Eligible  grantoes. 
606.3     Regu!:itions  that  apply  to  the 

Continuing  Education  Outreach — Special 

Projects  Program. 
ti06.4     Definitions  that  apply  to  the 

Conlinuing  Education  Outreach — Special 

Prcjjncts  Program. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

606.10  Eligible  activities. 

606.11  Funding  priorities. 

Subpart  C — How  Does  One  Apply  tor  a 
Grant? 

6O6.C0     Hi.'w  to  aprly  for  funds. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

606.30    Procedures  for  evaluating 

applications. 
60t).31     Criteria  for  evaluating  applications. 
606.32     Project  length. 

Subpart  E— What  Condition  Must  Be  Met  by 
a  Grantee? 

606.40     Matching  requirement. 
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(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 


project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (3  points) 
The  Secretary  looks  for  information 


Subpart  E— What  Condition  Must  Be 
Met  by  a  Grantee? 

§  606.40    Matching  requirement 

A  grantee  shall  pay  from  non-federal 
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Authority:  Title  I  of  the  Higher  Education 
Act  of  1965.  as  amended  by  Pub.  L.  96-374  (20 
U.S.C.  J016),  unless  otherwise  noted. 

Subpart  A— General 

§  606.1    Continuing  Education  Outreacti— 
Special  ProjectSk 

The  Continuing  Education  Outreach — 
SpecialProjects  program  provides 
Federal  financial  assistance  for  projects 
designed  to  demonstrate  the 
effectiveness  of  alternative  providers 
and  approaches  in  increasing  access  to 
postsecondary  continuing  educational 
opportunities  for  underserved  adult 
learners. 

(20  U.S.C.  1016) 

§  606.2    Eligible  grantees. 

The  following  parties  are  eligible  to 
receive  grants  under  this  program: 

(a)  Institutions  of  higher  education. 

(b)  Public  and  private  institutions  and 
organizations,  including  business, 
industrial,  and  labor  organizations. 

(c)  States. 

(d)  Any  combination  of  these 
institutions,  organizations,  or  Stales. 

(20  U.S.C.  1016) 

§  606.3    Regulations  that  apply  to  the 
Continuing  Education  Outreach— Special 
Projects  Program. 

The  following  regulations  apply  to 
Continuiug  Education  Outreach — 
Special  Projects: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  {Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  606. 

(20  U.S.C.  1016;  20  U.S.C.  1221e-3(a){ll) 

§  606.4    Applicable  definitions  that  apply  to 
the  Continuing  Education  Outreach- 
Special  Projects  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  as 
defined  in  34  CFR  Part  77: 


Applicant 

PrivdtK 

Application 

Project 

Budget  period 

Prniecl  ponuci 

Contract 

Public 

Fiscal  year 

Secrcturv 

Grant 

Slate 

Grantee 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  Title  XII  of  the  Higher 
Education  Act  of  1965,  as  amended. 

"Adults  whose  educational  needs 
have  been  inadequately  served"  means 
individuals  18  years  of  age  or  older 
who — because  of  circumstances  of  age, 
sex,  low  income,  handicap,  minority 
status,  rural  isolation,  status  of 
unemployment,  lack  of  education,  or 


other  significant  barriers — have  been 
discouraged  from  obtaining  equal 
educational  opportunities. 

"Continuing  education"  means 
postsecondary  instruction  and  support 
services  designed  to  meet  the 
educational  needs  of  adults,  including 
the  expansion  of  available  learning 
opportunities  for  adults  whose 
educational  needs  are  inadequately 
served  by  current  educational  offerings 
in  their  communities. 

(20  U.S.C.  1018) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  606.10    Eligible  activities. 

The  Secretary  makes  grants  for 
projects  that: 

(a)  Develop  and  evaluate  innovative 
delivery  systems,  particularly  those 
involving  alternative  providers,  that 
increase  access  to  postsecondary 
education  for  adults; 

(b)  Expand  the  range  of  educational 
and  community  resources  that  meet  the 
needs  of  underserved  adults  for 
continuing  education; 

(c)  Promote  the  development  of 
interstate  educational  delivery  systems, 
cooperative  and  consortial 
arrangements,  and  programs — including 
telecommunications — that  more 
effectively  address  regional  needs  for 
continuing  education; 

(d)  Stimulate  and  evaluate  creative 
approaches  to  the  problems  of  access 
for  adults  inadequately  served  by 
existing  educational  offerings; 

(e)  Develop  statewide,  regional,  or 
natio.".al  programs  to  coordinate 
educational  and  occupational 
information,  including  information  on 
student  financial  assistance,  through 
creation  and  expansion  of  data  banks 
for  the  more  effective  coordination  and 
dissemination  of  such  information; 

(f)  Assist  States  to  perform  more 
effectively  their  functions  of  accrediting 
institutions  of  higher  education  in  their 
State; 

(g)  Provide  preservice  and  inservice 
training  to  personnel  involved  in  child- 
care,  including  the  recruitment  and 
training  of  low-income  parents  for 
positions  in  childcare; 

(h)  Provide  specialized  training  in 
early  childhood  education; 

(i)  Develop  improved  teacher 
certification  criteria  for  child-care 
programs. 

(20  U.S.C.  1016] 

§  606. 11     Funding  priorities. 

(a)  For  any  fiscal  year  the  Secretary 
establishes  priorities  for  the  funding  of 
proposed  projects.  The  priorities  shall 


be  consistent  with  the  objectives  listed 
in  §  606.10  and  shall  be  announced  in 
the  Federal  Register. 

(b)  To  be  eligible  for  funding  a 
proposed  project  must  respond  to  one  of 
the  priorities  established  by  the 
Secretary. 

(20  U.S.C.  1016) 

Subpart  C— How  Does  One  Apply  For  a 
Grant? 

§  606.20    How  to  apply  for  funds. 

(a)  An  applicant  requesting  funds 
under  this  part  shall  use  the  following 
procedures: 

(1)  The  procedures  contained  in 
EDGAR  (34  CFR  Part  75.  Subpart  C);  and 

(2)  The  following  special  application 
procedures; 

(i)  On  or  before  the  deadline  date  for 
submitting  its  appHcation  to  the 
Secretary,  the  applicant  shall  submit  a 
copy  of  its  application,  with  a  letter 
asking  for  comment,  to  the  Slate  agency 
responsible  for  comprehensive 
postsecondary  education  planning  under 
section  1203  of  the  Act  (Federal-State 
agreements). 

(ii)  The  applicant  shall  attach  to  its 
application  to  the  Secretary  a  copy  of  its 
letter  requesting  the  State  agency  to 
comment  on  the  application. 

(b)  An  applicant  shall  apply  for  a 
grant  that  extends  from  18  to  30  months 
in  duration. 

(20  U.S.C.  1016) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  606.30    Procedure  for  evaluating 
applications. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  606.31. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(d)  The  Secretary  considers  the  rank 
order  of  applications  in  selecting 
projects  to  be  awarded  grants. 

(20  U.S.C.  1016) 

§  606.31    Criteria  for  evaluating 
applications. 

(a)  Plan  of  Operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
projects; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 


86318  Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30.  19B0  /  Proposed  Rules 


Department  of  Education  under  section 
301(a)(4)(c)  of  the  Department  of 
Education  Organization  Act  (Public  Law 
96-88). 
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research  programs  to  include  private 
profitmaking  agencies  and 
organizations.  Previously,  eligibility  was 
limited  to  States  and  public  or  nonprofit 
agencies  and  organizations; 


grant  application  procedures,  peer 
review,  confidentiality,  non-Federal 
matching  requirements,  and  selection 
criteria  to  be  used  in  reviewing  and 
evaluating  all  applications  for  grant 
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(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  person;;:  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (7 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Sec.-etary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  thn  project 
director  (if  one  is  to  be  used); 

(ii)  The  qiialificatior,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  vvi.,ch  the  applicant, 
as  part  of  its  nondiscri.Tiinatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  racial  or 
ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  trainin;| 
in  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  thai 
the  applicant  piovides. 

(c)  Bud\;et  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  projects. 

(d)  Evaluation  plan.  (12  points) 

(1)  The  Secretary  re\iews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590 — Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
informafion  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 


project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (3  points) 
The  Secretary  looks  for  information 

that  shows — 

(1)  The  facilities  that  the  applicant 
pldns  to  use  are  adequate;  and 

(2)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Innovation.  (10  points) 
The  Secretary  reviews  each 

application  to  determine  the  extent  to 
which  the  proposed  project  duplicates 
current  or  past  projects  in  the  field  of 
postsecondary  continuing  education. 

(g)  Responsiveness  to  priorities.  (14 
points) 

The  Secretary  reviews  each 
application  to  determine  the  extort  ht 
which  the  proposed  project  is 
responsive  to  one  of  the  priorities 
established  under  §606.11  for  the  fisc;=! 
year  in  which  the  application  is 
submitted. 

(h)  Replicability.  (12  points) 

The  Secretary  reviews  each 
application  for  information  that 
describes  the  methods  the  applicant 
plans  to  use  to  disseminate  the  results  cf 
ih.e  proposed  project  to  the  general 
public  and  to  professionals  in  the  fir-Jd 
of  continuing  education. 

(i)  Dissemination.  (12  pointt) 

The  Secretary  reviews  each 
application  for  information  that 
describes  the  methods  the  applicant 
plans  to  use  to  disseminate  the  results  of 
the  project  to  the  general  public  and  to 
professionals  in  the  field  of  continuing 
education. 

( j)   Value  to  the  field  of  continuino 
education.  (15  points) 

The  Secretary  reviews  each 
application  to  assess  the  degree  to 
which  the  proposed  project  would 
employ,  or  result  in  the  development  of 
new  approaches,  methods,  or  materials 
of  value  in  increasing  the  effecti\eneps 
of  continuing  education  programs. 

(::o  U.S.C.  1010) 

§606.32    Project  length. 

(a)  The  Secretary  funds  projects  that 
are  designed  to  be  from  eighteen  to 
thirty  months  in  length. 

(1)  The  Secretary  may  issue  a  grant 
for  a  budget  period  of  up  to  12  months. 

(2)  The  grantee  may  apply  for  a 
continuation  grant  on  a  noncompetitive 
basis  contingent  upon  safisfactory 
performance  and  the  availability  of 
funds. 

(20  U.S.C.  lOlb) 


Subpart  E— What  Condition  Must  Be 
Met  by  a  Grantee? 

§  606.40    Matching  requirement 

A  grantee  shall  pay  from  non-federal 
funds  at  least  one-third  of  the  cost  of  its 
project  funded  under  this  part. 

(20  US  C.  1019) 
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34  CFR  Parts  350,  351,  352,  353,  354, 
355,  and  356 

National  Institute  of  Handicapped 
Research 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  is  proposing 
regulations  to  implement  the  new  and 
revised  research  authorities  contained 
in  Title  II  of  *.he  Rehabihtation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Fhiblic  Law  95- 
602).  These  include  revisions  to  existing 
grant  authorities  under  which  the  scope 
of  permissible  research  activity  and  the 
class  of  eligible  applicants  has  been 
broadened.  The  regulations  also  cover  a 
number  of  new  special  purpose  grants 
and  other  a.s^i.'itance  programs,  a  nev,' 
research  fellowship  program,  and 
requirements  governing  the  peer  review 
of  all  applicritions  for  grant  assistance, 
all  authorizi;d  by  the  1978  Amendments. 
DATE:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  regulations  on  or 
before  March  2,  1931. 
ADDRESS:  All  written  comments  and 
suggestions  should  be  sent  to  Nathan  Ed 
Acree,  National  Institute  of 
Handicapped  Re,=;carch,  Depaitment  of 
Education,  Switzer  Office  Building  3511. 
Washington,  DC.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natli.'.n  Ed  --\rrce,  National  Institute  of 
Handicapped  Research,  Room  3428, 
Switzer  Office  Euilding,  330  C  Street, 
S.W.,  Washington,  D,C.  20202,  Area 
Code  (202)  4":-5248  or  TTY  (202)  245- 
0591. 

SUPPLEMENTARY  INFORMATION:  The 
Rehabihtation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978  located  within  a 
single  title,  Title  II,  all  of  the 
rehabilitation  research  authorities  and 
established  a  National  Institute  of 
Handicapped  Research  within  the 
Department  of  Health.  Education,  and 
Welfare  to  administer  these  programs. 
All  functions  of  the  National  Institute  of 
Handicapped  Research  were 
subsequently  transferred  to  the 
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statistical  studies,  and  information 
disseminafion.  These  acfivities  are 
considered  to  be  research  "related 
activities  which  bear  directly  on  the 
development  of  methods,  procedures. 


Subpart  B— Reserved 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

350.20    What  are  the  application  procedures 
for  these  programs? 


(4)  Research  grants  for  establishment 
and  operation  of  model  training  centers 
(34  CFR  Part  354); 

(5)  Knowledge  dissemination  and 
research  utilization  projects  (34  CFR 
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Department  of  Education  under  section 
301(a)(4)(c)  of  the  Department  of 
Education  Organization  Act  (Public  Law 
9&-«8). 

Statutory  Changes 

The  1978  Amendments  authorized  a 
number  of  new  Federal  grant  and  other 
assistance  programs  to  support  the 
conducting  of  rehabilitation  research. 
These  include: 

(1)  A  program  under  section  204(b)(6) 
of  the  Act  to  conduct  research 
concerning  the  use  of  existing 
lelecommunication  systems  which  have 
the  potential  for  substantially  improving 
service  delivery  methods; 

(2)  A  program  under  section  204(b)(7) 
of  the  Act  to  conduct  joinl  projects  with 
the  National  Institutes  of  Health,  the 

I  lealth  Services  Administration,  the 
Administration  on  Aging,  the  National 
Science  Foundation,  the  Veterans' 
Administration,  the  Office  of  Education, 
the  National  Aeronautics  and  Space 
Administration,  other  Federal  agencies, 
and  private  industry  in  areas  of  joint 
interest  involving  rehabilitation: 

(3)  A  program  under  section  204(b)(8] 
of  the  Act  to  conduct  research  related  to 
the  rehabilitation  of  handicapped 
children  and  of  handicapped  individuals 
who  are  aged  sixty  or  o!  der; 

(4)  A  program  under  section  204(b)t9) 
of  the  Act  to  conduct  research  to 
develop  and  demonstrate  innovative 
methods  of  attracting  and  retaining 
professionals  to  serve  in  rural  areas; 

(5)  A  model  research  and 
demonstration  project  under  section 
204(b)(10)  of  the  Act  to  assess  the 
feasibility  of  establishing  a  center  for 
producing  and  distributing  to  deaf 
individuals  captioned  video  cassettes 
providing  a  broad  range  of  educational. 
cultural,  scientific,  and  vocational 
programming; 

(G)  A  model  research  and 
demonstration  program  under  section 
204(b)(ll)  of  the  Act  to  develop 
innovative  methods  of  providing 
services  to  preschool  age  handicapped 
children; 

(7)  A  model  research  and  training 
program  under  section  204(b)ft2)  of  the 
Act  to  establish  model  training  centers 
to  develop  and  use  more  advanced  and 
effective  methods  of  evaluating  and 
developing  the  employment  potential  of 
handicapped  individuals;  and 

(8)  A  fellowship  program  under 
section  202(d)  of  the  Act  to  procure  the 
assistance  of  highly  qualified  research 
fellows  from  the  United  States  and 
foreign  countries. 

The  1978  Amendments  also  revised 
existing  grant  authorities  by: 

(1)  Expanding  the  class  of  applicants 
eligible  for  grant  assistance  under  all 


research  programs  to  include  private 
profitmaking  agencies  and 
organizations.  Previously,  eligibility  was 
limited  to  States  and  public  or  nonprofit 
agencies  and  organizations; 

(2)  Broadening  the  scope  of  research 
activity  under  the  general  research  and 
demonstrations  authority  of  section 
204(a)  of  the  Act  from  a  purely 
vocational  or  employment  focus  to 
encompass  all  rehabilitation  problems 
encountered  by  handicapped  individuals 
in  their  daily  activities.  Research  under 
this  authority  now  includes  "basic 
research  where  related  to  rehabilitation 
techniques  or  services  "  and  research 
related  to  psychiatric  factors  affecting 
rehabilitation;  and 

(3)  Requiring  Rehabilitation  Research 
and  Training  Centers  under  section 
204(b)(1)  of  the  Act  to  conduct  research 
based  on  the  particular  needs  of 
handicapped  individuals  in  the 
geographic  area  that  the  Center  serves. 

The  1978  Amendments  also  expanded, 
under  certain  of  the  new  specialized 
research  programs,  the  group  of 
handicapped  persons  intended  to 
benefit  from  research  findings.  Although 
the  primary  beneficiaries  of  the 
Institute's  research  programs  continue  to 
be  State  vocational  rehabilitation 
agency  clients,  there  are  now'y 
authorized  grant  programs  that  focus  on 
the  needs  of  preschool  age  handicapped 
children,  other  handicapped  children, 
deaf  persons,  and  handicapped 
individuals  who  are  aged  sixty  oi  older. 

Format  and  Content  of  the  Proposed 
Regulations 

Organizationally,  the  proposed 
regulations  are  divided  into  seven  parts: 
a  general  part  (Part  350)  that  contams 
provisions  common  to  al!  of  the  research 
programs;  five  parts  (Parts  351,  352,  353, 
354,  and  355)  devoted  to  separate  and 
distinct  research  grant  programs;  and  a 
final  part  (Part  356)  related  to  the 
research  fellowship  program. 

Although  section  204  of  the  Act 
contains  13  different  authorities  for 
making  research  grants,  an 
administrative  decision  was  made  to 
organize  these  13  authorities  into  five 
distinct  research  grant  programs  to 
correspond  vvitli  the  annual  budget 
categories  used  by  Congress  in 
appropriating  Funds  for  these  programs. 

Fart  350 

Part  350,  the  general  part,  contains  a 
statement  of  the  purposes  of  the  various 
rehabilitation  research  programs  and  a 
list  of  the  various  agencies  and 
organizations  eligible  for  grant 
assistance.  It  identifies  the  regulations 
and  definitions  that  are  applicable  to 
these  programs.  Part  350  also  contains 


grant  application  procedures,  peer 
review,  confidentiality,  non-Federal 
matching  requirements,  and  selection 
criteria  to  be  used  in  reviewing  and 
evaluating  all  applications  for  grant 
assistance. 

The  selection  criteria  proposed  for  the 
rehabilitation  research  programs  are 
based  primarily  on  the  selection  criteria 
set  forth  in  the  Education  Division 
General  Administrative  Regulations 
(EDGAR)  located  in  34  CFR  75.202-206. 
Four  additional  selection  criteria  have 
been  developed,  however,  that  cover 
important  elements  of  an  effective 
research  project  that  are  not  addressed 
by  the  EDGAR  criteria.  These  are: 
project  concept  or  national  need  (34  CFR 
350.36(a));  research  design  (34  CFR 
350.36(b));  research  utilization  plan  (34 
CFR  350.36(g));  and  hterature  review  (34 
CFR  350.36(i)). 

Specialized  Research  Grant  Programs 

Parts  351,  352.  353.  354,  and  355 
contain  all  of  the  specific  requirements 
that  apply  to  the  direct  grant  programs 
established  in  section  204  of  the  Act. 

Part  351,  the  Research  and 
Demonstrations  Projects  Program, 
consists  of  all  project  activities  except 
those  related  to  technology  and 
engineering,  knowledge  dissemination 
and  utilization,  and  those  activities 
specifically  conduc'.ed  by  Research  and 
Training  Centers,  Engineering  Centers, 
and  Model  Training  Centers.  This 
includes  a  majority  of  the  research 
activities  authorized  by  section  204(a)  of 
the  Act  as  well  as  specialized  projects 
under  sections  204(b)(3),  204(b)(4), 
204(b)(5),  204(b)(7),  204(b)(8),  204fb)(9), 
and  204(b)(ll)  of  the  Act. 

Part  352  contains  provisions  related  to 
the  conduct  of  research  and  training 
activities  by  Rehabilitation  Research 
and  Training  Centers  authorized  under 
section  204(b)(1)  of  the  Act. 

Part  353,  the  Rehabilitation 
Engineering  Program,  contains 
provisions  related  to  research  activities 
conducted  by  Rehabilitation  Engineering 
Research  Centers  authorized  by  section 
204(b)(2)  of  the  Act.  It  also  contains 
provisions  related  to  specialized 
research  activities  that  have  an 
engineering  focus  under  sections 
204(b)(6)  (telecommunications  systems) 
and  204(b)(10)  (video  cassettes  for  deaf) 
of  the  Act. 

Part  354  consists  of  regulations 
governing  Model  Training  Centers 
authorized  under  section  204(b)(12)  of 
the  Act. 

Part  355.  the  Knowledge 
Dissemination  and  Utilization  Program, 
consists  of  project  activities  concerned 
with  the  development  of  practical 
applications  for  research  findings. 
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(Section  202(i){l):  29  U.S.C.  761a(i)(l) 

"Demonstration" means  the 
application  of  results  derived  from 
previous  research,  testing,  or  practice 

fnr  niimnaoQ  nf  fsctflViliahino  thp 


findings  to  practical  applications  in 
planning,  policy-making,  program 
administration,  and  service  practice  in 
the  delivery  of  services  to  handicapped 
persons. 


Handicapped  Research  Programs  to  a 
peer  review  panel  established  by  the 
Secretary.  The  procedures  for  review  by 
a  group  of  experts  under  EDGAR 
§  75.217  (a)  and  (b)  do  not  apply. 
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statistical  studies,  and  information 
dissemination.  These  activities  are 
considered  to  be  research  "related 
activities  which  bear  directly  on  the 
development  of  methods,  procedures, 
and  devices  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  to  handicapped  individuals" 
authorized  under  section  204(a)  of  the 
Act.  Projects  supported  under  this  part 
assist  the  Director  of  the  National 
Institute  of  Handicapped  Research  in 
carrying  out  the  knowledge 
dissemination  functions  mandated 
under  202(b)  of  the  Act. 

Research  Fellowship  Program 

Part  356  contains  requirements  that 
apply  to  the  Research  Fellowship 
Program  authorized  by  section  202(d)  of 
the  Act.  Under  this  program  assistance 
will  be  provided  to  individual 
researchers  to  engage  in  activities 
related  to  the  solution  of  specific 
rehabilitation  problems  encountered  by 
handicapped  persons. 

Assessment  of  Educational  Impact 

The  Depai'tment  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  authority  is 
placed  in  parenthesis  on  the  line 
following  each  substantive  provision  of 
the  proposed  regulations.  The  first 
citation  is  the  appropriate  section  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
and  it  is  followed  by  a  citation  to  the 
same  provision  in  the  United  Stales 
Code. 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catulog  of  Federal  Domestic  Assistancp 
Number  84.133,  National  Institute  of 
Handicapped  Research) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  350  to 
read  as  follows: 

Part  350— HANDICAPPED  RESEARCH: 
GENERAL  PROVISIONS 

Subpart  A — General 

Sec. 

3f)0.\     Handicapped  Research. 

350.2  Who  is  eligible  for  assistance  under 
these  programs? 

350.3  What  regulations  apply  to  these 
programs? 

350.4  What  definitions  apply  to  these 
programs? 


Subpart  B— Reserved 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

350.20  What  are  the  application  procrdures 
for  these  programs? 

350.21  How  does  an  applicant  inform  the 
Secretary  of  its  participation  in  the 
support  of  a  project  or  center? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

350.30  To  whom  does  the  Secretary  refer  an 
application? 

350.31  What  is  the  puipose  of  a  peer 
review? 

350.32  What  is  the  composition  of  peer 
review  panel? 

350.35  How  does  the  Secretary  evaluate  an 
application? 

350.36  What  selection  criteria  does  the 
Secretary  use  in  reviewing  a  grant 
application? 

Subpart  E— What  Conditions  Apply  to  a 
Grantee? 

350.40    What  are  the  matching  requirements? 

Subpart  F— What  are  the  Administrative 
Responsibilities  of  a  Grantee  or  Fellow? 

350.50    What  are  the  requirements  with 

respect  to  protection,  use,  and  rele.ise  of 
personal  information? 
Authority:  Title  II  of  the  Rehabilitation  Act 

of  1973  (Public  Law  93-112).  as  amended  by 

Public  Law  95-602  (29  U  S.C  760-762;  92  Stat. 

2962-2966). 

Subpart  A— General 

§  350.1    Handicapped  research. 

(a)  The  Secretary  provides  financial 
assistance  to — 

(1)  Support  the  conduct  of  research, 
demonstration  projects  and  related 
activities  for  the  rehabilitation  of 
handicapped  individuals,  including 
programs  designed  to  train  persons  who 
provide  rehabilitation  services  and 
persons  who  conduct  research; 

(2)  Facilitate  the  distribution  of 
information  concerning  developments  in 
rehabilitation  procedures,  methods,  and 
devices; 

(3)  Improve  the  distribution  of 
technological  devices  and  equipment; 
and 

(4)  Increase  the  scientific  and 
technological  information  presently 
available  in  the  field  of  rehabilitation. 

(b)  The  Secretary  awards  financial 
assistance  through  six  types  of 
programs — 

(1)  Research  and  demonstration 
projects  (34  CFR  Part  351); 

(2)  Research  grants  for  establishment 
and  operation  or  rehabilitation  research 
and  training  centers  (34  CFR  Part  352): 

(3)  Research  grants  for  establishment 
and  operation  of  rehabilitation 
engineering  programs  (34  CFR  Part  353): 


(4)  Research  grants  for  establishment 
and  operation  of  model  training  centers 
(34  CFR  Part  354); 

(5)  Knowledge  dissemination  and 
research  utilization  projects  (34  CFR 
Part  355);  and 

(6)  Research  fellowships  (34  CFR  Part 
356). 

(Section  200  and  204;  29  U.S.C.  760  and  762) 

§  350.2    Who  is  eligible  for  assistance 
under  these  programs? 

The  following  agencies  and 
organizations  are  eligible  for  grants  or 
contracts  as  appropriate  under  these 
programs: 

(a)  State  and  public  agencies  or 
organizations; 

(b)  Private  agencies  or  organizations; 
and 

(c)  Institutions  of  higher  education. 

(Section  204;  29  U.S.C.  762) 

§  350.3    What  regulations  apply  to  these 
programs? 

The  following  regulations  apply  to 
grants  under  the  Handicapped  Research 
Programs — 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs). 

(b)  The  EDGAR  regulations  in  34  CFR 
Part  77  (Definitions); 

(c)  The  regulations  in  this  Part,  34  CFR 
Part  350; 

(d)  The  regulations  in  34  CFR  Parts 
351,  352,  353,  354,  355,  or  356,  as 
appropriate;  and 

(e)  45  CFR  Part  46  (Protection  of 
Human  Subjects). 

(Sections  202  and  204;  29  U.S.C.  761a,  762) 

§  350.4    What  definitions  apply  to  these 
programs? 

(a)  The  following  definitions  in  34  CFR 
Part  77  apply  to  the  programs  under 
Handicapped  Research — 

ApplicHnt  Presctiool 

Application  Pnvate 

Award  Project 

Budgil  PoridJ  Project  Period 

Department  Public 

Grant  Period  Secretary 

Nonprofll  Slate 
Nonpul)lic 

(Section  202(i)ll);  29  U.S.C.  761a(i)(l) 

(b)  The  following  definitions  also 
apply  to  programs  under  Handicapped 
Research. 

"Act"  means  the  Rehabilitation  Act  of 
1973  (Public  Law  93-112),  as  amended. 

(Section  202(i)(l);  29  U.S.C.  761a(i)(l)) 

"Core  area  "means  a  program  of 
research  in  which  the  entire  activity  is 
planned  so  as  to  contribute  in  a 
sequential  or  complementary  way  to  a 
centralized  body  of  knowledge  of 
manageable  scope. 
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(Section  202e;  29  U.S.C.  761a(e)) 

§  350.36    What  selection  criteria  does  the 
Secretary  use  In  reviewing  a  grant 
application? 

.» F  ff 


(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective  (3  of  the  15 
points); 

fvl  A  clear  description  of  how  the 


(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

fol  Research  utilization  olan  flO 
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(Section  202(i){l):  29  U.S.C.  761a(i)(l) 

"Demonstration" means  the 
application  of  results  derived  from 
previous  research,  testing,  or  practice 
for  purposes  of  establishing  the 
reliability,  furthering  the  validity,  or 
determining  the  cost  effectiveness  of 
new  rehabilitation  procedures. 

(Section  202(i)(l):  29  U.S.C.  761a(i)(l)) 

"Development" means  the  systematic 
use  of  knowledge  and  understanding 
gained  from  research,  directed  toward 
creating  useful  materials,  devices, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes. 
(Section  202(i)(l);  29  U.S.C.  761a(i)(1)) 

"Director"  means  Director  of  the 
National  Institute  of  Handicapped 
Research. 
(Section  202(i)(l);  29  U.S.C.  761a{i)(-l)) 

"Fellowship" means  a  financial  award 
to  procure  the  assistance  of  highly 
qualified  research  fellows  from  the 
United  States  and  foreign  countries.  It  is 
not  a  grant. 
(Section  202(d):  29  U.S.C.  761a(d)) 

"Handicapped  individual"  means  any 
individual  who  (i)  has  a  physical  or 
mental  disability  which  for  such 
individual  constitutes  or  results  in  a 
substantial  handicap  to  employment; 
and  (ii)  can  reasonably  be  expected  to 
benefit  in  terms  of  employability  from 
the  provision  of  vocational 
rehabilitation  services. 

(Section  7(7)A:  29  U.S.C.  706(7)(A)) 

"Institute" means  the  National 
Institute  of  Handicapped  Research. 

(Section  202(a):  29  U.S.C.  761a(a)) 

"Project  concept"  means  a  statement 
of  the  purpose,  scope,  and  objectives  of 
a  project. 

(Section  2Q2(i)(l):  29  U.S.C.  761a(i)(l)l 

"Research" means  intensive 
systematic  study  directed  toward  new 
or  fuller  scientific  knowledge  or 
understanding  of  the  subject  or  problem 
studied.  Research  is  classified  as  basic 
or  applied. 

(i)  "Basic  research" is  research  in 
which  the  investigator  is  concerned 
primarily  with  gaining  new  knowledge 
or  understanding  of  the  subject  under 
study. 

(ii)  "Applied  research  '  is  research  in 
which  the  investigator  is  primarily 
interested  in  a  practical  use  of  well 
established  basic  information  for  the 
purpose  of  meeting  a  recognized  need. 

(Section  202(i)(l):  29  U.S.C.  761a(i)(l)) 

"Research  utilization" means 
activities  seeking  to  link  research 


findings  to  practical  applications  in 

planning,  policy-making,  program 

administration,  and  service  practice  in 

the  delivery  of  services  to  handicapped 

persons. 

(Section  202(i)(l);  29  U.S.C.  761a(i)(l)) 

"State  rehabilitation  agency"  means 
the  sole  State  agency  designated  to 
administer  (or  supervise  local 
administration  of)  the  State  plan  for 
vocational  rehabihtation  services.  The 
term  includes  the  State  agency  for  the 
blind,  if  designated  as  the  State  agency 
with  respect  to  that  part  of  the  plan 
relating  to  the  vocational  rehabilitation 
of  blind  individuals. 
(Section  t01(a)(l)(A);  29  U.S.C.  721(a)(1)(A)) 

"Target  population  "  means  the  group 
of  individuals,  organizations,  or  other 
entities  which  would  be  affected  by  the 
results  of  research  and  to  whom  results 
would  ordinarily  be  communicated. 
More  than  one  target  group  may  be 
involved  since  research  results  may 
affect  those  who  receive  services, 
provide  services,  or  administer  services. 

(Section  2D2(i)(1);  29  U.S.C.  761a(i)(l)) 

"Training"  means  a  planned  and 
systematic  sequence  of  instruction 
under  competent  supervision  which  is 
designed  to  impart  predetermined  skills 
and  knowledge. 
(Section  202(i)(l);  29  U.S.C.  761a[il(l)) 

Subpart  B— {Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  350.20    Wtiat  are  the  application 
procedures  for  these  programs? 

An  applicant  for  assistance  under  34 
CFR  Parts  351,  352.  353,  354,  or  355  shall 
submit  a  copy  of  the  application  to  the 
State  rehabilitation  agency  for  comment 
in  accordance  with  the  procedures  in 
EDGAR  §§  75.155-75.159. 

(Sections  204c,  306(i);  29  U.S.C.  762(c).  776(i)) 

§  350.21  How  does  an  applicant  inform  the 
Secretary  of  its  participation  in  the  support 
of  a  project  or  center? 

With  the  exception  of  34  CFR  Part  356 
(Fellowships),  an  applicant  shall  identify 
in  the  application  the  financial 
contribution  it  proposes  to  make  to 
support  the  propo.sed  project  or  center. 

(Section  204;  29  U.S.C.  762) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  350.30    To  whom  does  the  Secretary 
refer  an  application? 

(a)  The  Secretary  refers  each 
application  for  a  grant  under  the 


Handicapped  Research  Programs  to  a 
peer  review  panel  established  by  the 
Secretary.  The  procedures  for  review  by 
a  group  of  experts  under  EDGAR 
§  75.217  (a)  and  (b)  do  not  apply. 

(b)  The  peer  review  panel  reviews  the 
application  for  the  Secretary  on  the 
basis  of  the  criteria  described  in 
§  350.36. 
(Section  202fe);  29  U.S.C.  761a(e)) 

§  350.31    What  Is  the  purpose  of  peer 
review? 

The  purpose  of  peer  review  is  to 
insure  that  those  activities  supported  by 
the  Institute  are  of  the  highest  scientific, 
administrative,  or  technical  quality  and 
that  the  results  may  be  widely  applied 
to  appropriate  population  groups  and 
situations. 
(Section  202(e);  29  U.S.C,  761  a(e)) 

§  350.32    What  is  the  composition  of  a  peer 
review  panel? 

(a)  The  Secretary  selects  as  members 
of  a  peer  review  panel  non-Federal 
scientists  and  other  experts  quahfied  by 
training  and  experience  in  particular 
scientific,  administrative,  or  technical 
fields  to  give  expert  advice  on  the 
scientific  or  technical  merit  of  grant 
applicaftions. 

(b)  In  selecting  an  individual  for 
membership  on  a  peer  review  panel,  the 
Secretary  takes  into  account,  among 
other  factors,  the  following: 

(1)  The  level  of  formal  scientific  or 
technical  education  completed  by  the 
individual; 

(2)  The  extent  to  which  the  individual 
has  engaged  in  scientific,  technical,  or 
administrative  activities  appropriate  to 
the  category  of  applications  that  the 
panel  will  consider,  the  role  of  the 
individual  in  those  activities,  and  the 
quality  of  those  activities;  and 

(3)  The  recognition  received  by  the 
individual  as  reflected  by  awards  and 
other  honors  from  scientific  and 
professional  agencies  and  organizations 
outside  the  Department. 

(Section  202(e);  29  U.S.C.  761a(e)) 

§  350.35    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  under  34  CFR  Parts  351,  352. 
353.  354.  and  355  on  the  basis  of  the 
criteria  in  §  350.36.  except  as  set  forth  in 
§  355.31(b). 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria, 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  descriptive  title  of 
the  criterion.  For  two  of  the  criteria 
there  is  also  a  designation  of  the 
maximum  score  assigned  to  each  of  the 
component  elements  of  those  criteria. 
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matching  is  required.  Generally  10 
percent  is  considered  adequate, 
(b)  Grants  may  be  made  to  pay  for 

r.ar»  r>r  all  nf  tVtO  rnsta  Of  thfi  followinff 


PART  351— HANDICAPPED 
RESEARCH:  RESEARCH  AND 
DEMONSTRATION  PROJECTS 


Ckxart   A- 


§351.3    What  regulations  apply  to  this 
program? 

The  regulations  referenced  in  34  CFR 
350.3  apply  to  this  program. 
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(Section  202e;  29  U.S.C.  761a(e)) 

§  350.36    What  selection  criteria  does  the 
Secretary  use  In  reviewing  a  grant 
application? 

(a)  Project  concept  or  national  need  (5 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  "project  concept"  or 
"national  need"  statement. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  For  any  application  that  is 
addressing  a  specific  project  concept 
published  by  the  Secretary  in  a  Federal 
Register  Application  Notice,  how  well 
the  project  would  contribute  to  its 
achievement. 

(ii)  For  any  application  not  addressed 
to  a  specific  project  concept  (but 
responding  to  an  Application  Notice 
published  in  the  Federal  Register  asking 
for  field  designed  proposals),  what 
national  need  the  application  will 
address,  how  clearly  this  need  is 
described,  how  important  the  need  is. 
and  how  well  the  project  will  meet  the 
need. 

(b)  Research  design  (35  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  research  design  of  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Clearness  and  achievability  of  the 
project  objectives  (10  of  the  35  points); 

(ii)  Soundness  of  the  procedures  to  be 
utilized  in  achieving  each  objective  (5  of 
the  35  points); 

(iii)  Precise  definitions  of  terms  where 
necessary  (5  of  the  35  points); 

(iv)  Description  of  subject  population 
and  appropriateness  of  sample  size  (5  of 
the  35  points); 

(v)  Appropriateness  of  statistical  and 
other  instruments  to  be  used  (5  of  the  35 
points);  and 

Adequacy  of  data  analysis  and  basis 
for  the  conclusions  reached  (5  of  the  35 
points). 

(c)  Plan  of  operation  (15  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  operational 
design  of  the  project  (3  of  the  15  points); 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project  (3  of  the  15 
points); 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program  (3  of  the  15 
points); 


(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective  (3  of  the  15 
points); 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Handicapped  persons; 

(B)  The  elderly: 

(C)  Women;  and 

(D)  Members  of  racial  or  ethnic 
minority  groups  (3  of  the  15  points). 

(d)  Evaluation  plan  (10  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective,  and  produce  data  that  are 
quantifiable. 

(e)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quaUty  of  key  personnel  proposed 
for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (2)(i)  and  (ii)  of 
ths  section  will  commit  to  the  project; 
and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented  such  as — 

(A)  Handicapped  persons; 

(B)  The  elderly; 

(C)  Women;  and 

(D)  Members  of  racial  or  ethnic 
minority  groups. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
the  experience  and  training,  in  fields 
related  to  the  objectives  of  the  project, 
as  well  as  other  information  that  the 
applicant  provides. 

(f)  Adequacy  of  resources  (5  Points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 


(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(q)  Research  utilization  plan  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  research  utilization 
plan. 

(2)  The  Secretary  looks  for 
information  that  show — 

(i)  What  will  be  delivered  to  the 
Department; 

(ii)  The  format  in  which  the  results, 
products,  or  outcomes  will  be  delivered 
to  the  Department; 

(iii)  The  way  in  which  results, 
products,  or  outcomes  will  be  developed 
or  provided  for  dissemination  purposes 
to  specified  target  populations;  and 

(iv)  The  procedures  to  be  used  in 
dissseminating  the  results,  products,  or 
outcomes  at  the  local.  State,  or  national 
levels. 

(h)  Budget  and  cost  effectiveness  (5 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(i)  Literature  review  (5  Points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  literatiu^e  review. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  A  description  of  what  has  been 
done  previously  to  alleviate  the 
problem;  and 

(ii)  An  identification  of  the  gaps  that 
may  be  alleviated  by  the  proposed 
project 

(34  CFR  75.201  through  75,206) 

(Section  202(e)  and  202(i)(l);  29  U.S.C.  761a(e) 

and761a(i)(l)) 

Subpart  E— What  Conditions  Apply  to 
a  Grantee? 

§  350.40    What  are  the  matching 
requirements? 

(a)  Research  and  demonstration 
projects  which  bear  directly  on  the 
development  of  procedures,  methods, 
and  devices  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  can  only  be  partially  funded  by 
the  Secretary.  It  is  expected  that  the 
grantee  will  participate  in  the  costs  of 
such  projects.  No  specific  percentage  of 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules  86323 


Subart  C— Reserved 

Subpart  D— How  Does  ttie  Secretary 
Make  a  Grant? 


(4)  Costs  incident  to  necessary 
modification  of  a  patient's  living 
quarters; 

(5)  Hospital  and  related  medical 
expenses  for  a  donor  of  a  kidney: 


rehabilitation  services  and  to  provide 
training  (including  graduate  training)  for 
rehabilitation  research  and  other 
rehabilitation  persormel. 

(Section  204fbHl):  29  U.S.C.  7fi2rh1fi11 
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matching  is  required.  Generally  10 
percent  is  considered  adequate. 

(b)  Grants  may  be  made  to  pay  for 
part  or  all  of  the  costs  or  the  following 
activities:  Rehabilitation  Research  and 
Training  Centers;  Rehabilitation 
Engineering  Centers;  model  training 
centers;  and  research  projects  on  spinal 
cord  injury,  end-stage  renal  disease, 
telecommunications,  joint  projects  with 
other  Federal  agencies  and  private 
industry,  rehabilitation  of  handicapped 
children  and  handicapped  individuals 
who  are  aged  sixty  or  older,  attraction 
and  retention  of  professional  workers  in 
rural  areas,  captioned  video  cassetts  for 
deaf  individuals,  and  services  for 
preschool  handicapped  children  and 
their  parents.  The  Secretary  will 
determine  at  the  time  of  the  award 
whether  the  grantee  must  pay  a  portion 
of  the  project  costs. 

(Section  204;  29  U.S.C.  762) 

Subpart  F— What  are  the 
Administrative  Responsibilities  of  a 
Grantee  or  Fellow? 

§  350.50  What  are  the  requirements  with 
respect  to  protection,  use,  and  release  of 
personal  information? 

(a)  All  personal  information  about 
individuals  served  or  participating  in 
any  project  under  these  parts,  including 
lists  of  names,  addresses,  photographs, 
and  records  of  evaluation,  must  be  held 
confidential. 

(b)  The  use  of  information  and  records 
concerning  individuals  must  be  limited 
only  to  purposes  directly  connected  with 
the  project,  including  project  evaluation 
activities.  This  information  may  not  be 
disclosed,  directly  or  indirectly,  other 
than  in  the  administration  of  the  project 
unless  the  consent  of  the  agency 
providing  the  information  and  the 
consent  of  the  individual  to  whom  the 
information  applies,  or  his  or  her 
representative,  have  been  obtained  in 
writing.  The  Secretary  and  other  Federal 
or  State  officials  responsible  for 
enforcing  legal  requirements  have 
access  to  this  information  without 
written  consent  being  obtained.  The 
final  product  of  the  project  may  not 
reveal  any  personal  identifying 
information  without  written  consent  of 
the  individual  or  his  or  her 
representative. 

(Section  202(i)(l):  29  U.S.C.  761a(i)(l)) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  351  to 
read  as  follows: 


PART  351— HANDICAPPED 
RESEARCH:  RESEARCH  AND 
DEMONSTRATION  PROJECTS 

Subpart  A— General 

Sec. 

351.1  What  is  the  Research  and 
Demonstration  Projects  Program? 

351.2  Who  is  eligible  for  assistance  under 
this  program? 

351.3  What  regulations  apply  to  this 
program? 

351.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

351.10    What  types  of  projects  are 
authorized  under  this  program? 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

351.30  How  is  peer  review  conducted  under 
this  program? 

351.31  What  selection  criteria  are  used 
under  this  program? 

351.32  What  are  the  priorities  for  funding 
under  this  program? 

Subpart  E— What  Conditions  Apply  to  a 
Grantee  Under  This  Program? 

351.40    What  are  the  allowable  costs? 

Authority:  Title  II  of  the  Rehabilitation  Act 
of  1973  (Public  Law  93-112)  as  amended  by 
Public  Law  95-602  (29  U.S.C.  760-762;  92  Stat. 
2962-2966). 

Subpart  A— General 

§  351.1    What  is  the  Research  and 
Demonstration  Projects  Program? 

A  research  project  under  this  program 
is  designed — 

(a)  To  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  to  handicapped  individuals, 
especially  the  most  severely 
handicapped,  through  planning  and 
conducting  of  research,  demonstration, 
and  specialized  research  activities; 

(b)  To  cooperate  with  and  assist  in 
developing  and  sharing  information 
found  useful  in  other  nations  in  the 
rehabilitation  of  handicapped 
individuals;  or 

(c)  To  assist  in  development  of 
solutions  to  problems  encountered  by 
handicapped  individuals  in  their  daily 
activities,  especially  problems  related  to 
employment. 

(Sections  202(g)(1);  204;  29  U.S.C.  761a(g)(l), 
762) 

§  351.2    Who  Is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  to  apply  under  this  program  are 
described  in  34  CFR  350.2. 

(Section  204;  29  U.S.C.  762) 


§  351.3    What  regulations  apply  to  this 
program? 

The  regulations  referenced  in  34  CFR 
350.3  apply  to  this  program. 

(Sections  202  and  204;  29  U.S.C.  761a,  762) 

§  351.4    What  definitions  apply  to  this 
program? 

The  definitions  listed  in  34  CFR  350.4 
apply  to  this  program. 
(Section  202(i)(l);  29  U.S.C.  761a(i)(l)) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§  35 1 . 1 0    What  types  of  projects  are 
authorized  under  this  program? 

The  Research  and  Demonstration 
Projects  Program  provides  financial 
assistance  for  the  following  types  of 
projects — 

(a)  Medical  and  other  scientific, 
technical,  methodological,  and  other 
investigations  into  the  nature  of 
disability,  methods  of  analyzing  it, 
restorative  techniques,  including  basic 
research  where  related  to  rehabilitation 
techniques  or  services;  studies  and 
analyses  of  industrial,  vocational,  social, 
psychiatric,  psychological,  economic 
and  other  factors  affecting  rehabilitation 
of  handicapped  individuals;  special 
problems  of  homebound  and 
institutionalized  individuals;  and  other 
research  related  to  problems 
encountered  by  handicapped  individuals 
in  their  daily  activities,  especially 
problems  related  to  employment. 

(b)  Specialized  research  activities  as 
follows — 

(1)  Spinal  cord  injury  research  and 
demonstrations; 

(2)  End-state  renal  disease  research 
and  demonstrations; 

(3)  International  research, 
demonstrations,  training,  and  exchange 
of  experts  and  technical  assistance; 

(4)  Joint  projects  with  other  Federal 
agencies  and  private  industry; 

(5)  Research  related  to  handicapped 
children  and  handicapped  individuals 
aged  60  years  and  older; 

(6)  Special  research  and 
demonstration  projects  designed  to 
develop  and  demonstrate  methods  to 
attract  and  retain  professionals  to  serve 
in  rural  areas  in  the  rehabilitation  of 
handicapped  individuals;  and 

(7)  Research  and  demonstration 
projects  related  to  the  provision  of 
services  to  handicapped  preschool 
children. 

(SecUons  204(a),  204(b)(3)-(5),  204(b)(7H9). 
204(b)(ll);  29  U.S.C.  762(a),  762(b)(3)-(5). 
762(b)(7)-(9).  762(b)(ll)) 
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and  provide  short-term,  in-service  and 
continuing  education  to  improve  the 
skills  of  professionals, 
paraprofessionals.  consumers,  parents, 
and  other  personnel  involved  in 


^l_.lii_*.;__ 


(i)  Literature  review  (5  Points). 

(Sections  202(e)  and  202(i)(l);  29  U.S.C. 
761a(e)  and  761a(i)(l)) 

§  352.32    What  are  the  priorities  for 
funding  under  this  program? 


(Sections  200(3),  204(b)(2):  29  U.S.C.  760(3), 
762(b)(2)) 

§  353.2    Who  Is  eligible  for  assistance 
under  this  program? 
Those  agencies  and  organizations 
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Subart  C— Reserved 

Subpart  D— How  Does  the  Secretary 
Malte  a  Grant? 

§351.30    How  is  peer  review  conducted 
under  this  program? 

Peer  review  is  conducted  under  this 
program  in  accordance  with  34  CFR 
350.30-350.32. 

(Section  202(ej;  29  U.S.C.  7Bla(e)) 

§  351.31     What  selection  criteria  are  used 
under  this  program? 

The  selection  criteria  for  this  program 
are  established  and  described  in  34  CFR 
350.36,  with  the  weighted  scores 
distributed  as  follows: 

(a)  Project  concept  or  national  need  (5 
Points). 

(b)  Research  design  (35  Points). 

(c)  Plan  of  operation  (15  Points), 
fd)  Evaluation  plan  (10  Points), 
(ej  Quality  of  key  personnel  (10 

Points). 

(f)  Adequacy  of  resources  (5  Points]. 

(g)  Research  utilization  (10  Points), 
(h)  Budget  and  cost  effectiveness  (5 

Points). 

(i)  Literature  review  (5  Points). 

(Sections  202(e)  and  202(i)(lj;  29  U.S.C. 
761a(e)and  7eiafi](l)) 

§  35 1 .32    What  are  the  priorities  for 
funding  under  this  program? 

(a)  The  Secretary  may  from  time  to 
time  reserve  funds  to  support  some  or 
all  of  the  types  of  projects  listed  in 

§  350.10. 

(b)  The  Secretary  advises  the  public  of 
these  priorities  through  an  Application 
Notice  published  in  the  Federal  Register. 

(Sfcciions  202(g),  204;  29  U.S.C.  7in,T(g).  762] 

Subpart  E— What  Conditions  Apply  to 
a  Grantee  Under  This  Program? 

§  351.40    What  are  the  allowable  costs? 

(a)  In  addition  to  those  allowable 
costs  set  forth  in  EDG.^R  §§  75.530- 
75.534,  the  following  items  are  allowable 
under  end-stage  renal  disease  projects: 

(1)  Med'cal  and  technical  expenses 
pursuant  to  treatment  for  end-stage 
renal  disease; 

(2]  Purchase  or  rental  or  renal  diuiysis 
and  other  machines  and  supplies 
necessary  for  the  treatment  of  end-stage 
renal  disease,  when  such  machines  and 
supplies  are  not  available  under  other 
Federal,  State,  or  other  program 
resources; 

(3)  Costs  incident  to  thp  training  of  a 
patient  with  end-stage  rena!  disease  or 
members  of  the  family  in  the  use  of 
renal  dialysis  and  related  equipment 
and  in  other  aspects  of  end-stage  renal 
disease  care,  including  the  use  of  home 
aides; 


(4)  Costs  incident  to  necessary 
modification  of  a  patient's  living 
quarters; 

(5)  Hospital  and  related  medical 
expenses  for  a  donor  of  a  kidney: 

(6)  Laboratory  fees;  and 

(7)  Tissue  matching. 

(b)  If  an  individual  selected  to 
participate  in  an  end-stage  renal  disease 
research  project  under  this  Part  is 
eligible  for  and  is  receiving  services  for 
the  treatment  of  end-stage  renal  disease 
under  any  other  Federal,  State,  or  other 
programs,  the  costs  of  these  services 
shall  not  be  attributed  to  a  grant  under 
this  Part. 

(Section  204(b)(4):  29  U.S.C.  762(b)(4)) 

The  Secretary  proposes  to  amend 
Title  34  of  the  code  of  Federal 
Regulations  by  adding  a  new  Part  352  to 
read  as  follows: 

PART  352— HANDICAPPED 
RESEARCH:  REHABILITATION 
RESEARCH  AND  TRAINING  CENTERS 

Subpart  A— General 

Sec. 

352.1  What  is  the  Rehabilitation  RtbcirLh 
and  Training  Centers  Program? 

352.2  Who  is  eligible  for  assistance  undpr 
this  program? 

352.3  What  regulations  appiy  to  ihis 
projiram? 

352.4  Wlial  dtfinilions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Assist  Under  This 
Program? 

352.10     What  types  of  centers  an-  diilhorized 
under  this  program? 

Subpart  C— Reserved 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

352.30  Hov.'  is  p(;er  review  conducted  under 
Ihis  program? 

352.31  Wtiai  selection  crilerM  arc  used 
under  this  program? 

352.32  What  are  the  prionfiHs  for  fi::iding 
under  this  program? 

Authority:  Title  I!  of  the  Rehabilitation  Act 
of  1973  (Public  Law  93-112),  as  an.endpd  bv 
Public  !..-.v.  9.5-602  (29  U.S.C.  700-7(5::  92  Stat 
29G:-.')W)). 

Subpart  A— General 

§  352. 1     What  is  the  Rehabilitation 
Research  and  Training  Centers  Program? 

This  program  is  designed  to  support — 

(a)  The  conduct  of  coordinated  and 
advanced  programs  of  research  in 
rehabilitation; 

(b)  The  dissemination  and  active 
promotion  of  the  utilization  of  findings 
resulting  from  such  research;  and 

(c)  The  conduct  of  training  programs 
(including  graduate  training)  to  assist 
individuals  to  more  effectively  provide 


rehabilitation  services  and  to  provide 
training  (including  graduate  training)  for 
rehabilitation  research  and  other 
rehabilitation  personnel. 

(Section  204(b)(1);  29  U.S.C.  762(b)(1)) 

§  352.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  to  apply  under  this  program  are 
described  in  34  CFR  350.2 

(Section  204;  29  U  S.C.  762) 

§ 352.3    What  regulations  apply  to  this> 
program? 

The  regulations  referenced  in  34  CFR 
350.3  apply  to  this  program. 

(Sections  202  and  204;  29  U.S.C.  761a.  762) 

§  352.4    What  definitions  apply  to  this 
program? 

The  definitions  listed  in  34  CFR  350.4 

apply  to  this  program. 

(Section  202(i)(l);  29  U.S.C.  761a(i)(l)) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Assist  Under 
This  Program? 

§  352. 1 0    What  types  of  centers  are 
authorized  under  this  program? 

Rehabilitation  reserarch  and  training 
centers  are  established  and  supported 
under  this  program.  Within  each  center 
three  types  of  activities  are  prescribed 
as  follows; 

(a)  The  research  to  be  conducted  at 
each  center  shall  be  determined  on  the 
basis  of  the  particular  needs  of 
handicapped  individuals  by  utilizing  the 
geographic  area  served  by  the  center  as 
one  source  for  identifying  those 
problems  which  are  national  in  scope.  It 
may  include  basis  research,  where 
related  to  identifiable  rehabilitation 
lechniqurs  or  services,  applied  medical 
rehabilitation  research,  research 
regarding  the  psychological  and  social 
aspects  ol  rehabilitation,  and  research 
related  to  vocational  rehabilitation, 
independent  living,  and  the 
rehabilitation  of  handicapped  children 
and  handicapped  individuals  aged  60  or 
older.  The  center  shall  develop  practical 
applicatioriS  for  the  findings  of  its 
rcsea.-ch.  Each  separate  study  or 
investigation  shall  have  a  reasonable 
relationship  to  a  central  topic  or 
research  core  area  and  shall  contribute 
cumulatively  to  a  coherent  body  of 
knowledge  for  the  resolution  of 
rehabilitation  problems. 

(b)  Training  programs  at  a  center  shall 
endeavor  to:  widely  disseminate  and 
actively  promote  utilization  of  new 
knowledge  resulting  from  research; 
incorporate  rehabilitation  education  into 
all  rehabilitation  related  University 
undergraduate  and  graduate  curricula; 
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engineering  design  and  reductions  of 
environmental  barriers  adapted  to  meet 
the  special  needs  of  handicapped 
individuals; 

(iii)  Cooperative  projects  with  public 
or  private  agencies  and  organizations; 


(b)  The  Secretary  advises  the  public  of 
these  priorities  through  an  Application 
Notice  published  in  the  Federal  Register. 

(Section  202(g):  U.S.C.  761a(g)) 
The  Secretary  proposes  to  amend 


§  354.4    What  definitions  apply  to  this 
program? 

The  definitions  Ksted  in  34  CFR  350.4 
apply  to  this  program. 

(Sections  202[i)(l):  29  U.S.C.  761a(!)(l)) 
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and  provide  short-term,  in-service  and 
continuing  education  to  improve  the 
skills  of  professionals, 
paraprofessionals.  consumers,  parents, 
and  other  personnel  involved  in 
rehabilitation  with  respect  to  new 
knowledge  generated  through  research 
findings. 

(c)  Service  program  components  shall 
be  developed  to  achieve  the  integration 
of  services,  research,  and  training 
necessary  to- 
ll) Provide  direct  knowledge  and 

awareness  of  the  needs  of  handicapped 
persons; 

(2]  Provide  the  linkage  and  structure 
to  enable  a  center  to  more  adequately 
and  realistically  assess  these  needs;  and 

(3)  Provide  a  laboratory  for  the 
development,  testing,  implementation 
and  demonstration  of  methods, 
techniques,  procedures,  and  systems,  to 
respond  to  these  needs.  Grants  may 
include  funds  for  services  rendered  by 
the  center  to  handicapped  individuals  in 
connection  with  research  and  training 
activities. 

(d)  The  three  major  activities- 
research,  training,  and  services — are 
expected  to  be  mutually  supportive. 
Specifically,  this  concept  calls  for 
research  needs  to  derive  from  service 
delivery  problems;  for  research  results 
to  be  assessed  and  applied  in  service 
delivery  settings;  and  for  research 
results  to  be  disseminated  through 
training. 

(Section  204(b](l):  29  U.S.C.  762(b)(1)) 

Subpart  C— [Reserved] 

Subpart  0— How  Does  the  Secretary 
Make  a  Grant? 

§  352.30    How  is  peer  review  conducted 
under  this  program? 

Peer  review  is  conducted  under  this 
program  in  accordance  with  34  CFR 
350.30-350.32. 

(Section  202(e):  29  U.S.C.  76ta(el) 

§  352.31    What  selection  criteria  are  used 
under  this  program? 

The  selection  criteria  for  this  program 
are  established  and  described  in  34  CFR 
350.36  with  the  weighted  points 
distributed  as  follows: 

(a)  Project  concept  or  national  need  (5 
Points). 

(b)  Research  design  (35  Points). 

(c)  Plan  of  operation  (15  Points). 

(d)  Evaluation  plan  (10  Points). 

(e)  Quality  of  key  personnel  (10 
Points). 

(f)  Adequacy  of  resources  (5  Points). 

(g)  Research  utilization  plan  (10 
Points). 

(h)  Budget  and  cost  effectiveness  (5 
Points). 


(i)  Literature  review  (5  Points). 

(Sections  202(e)  and  202(i)(l);  29  U.S.C. 
761a(e)  and  761a(i](l)) 

§  352.32    What  are  the  priorities  for 
funding  under  this  program? 

(a)  The  Secretary  may  from  time  to 
time  reserve  funds  to  support  some  or 
all  of  the  types  of  research  projects 
listed  in  34  CFR  352.10. 

(b)  The  Secretary  advises  the  public  of 
these  priorities  through  an  Application 
Notice  in  the  Federal  Register. 

(Sections  202(g)  and  204:  29  U.S.C.  761a(g) 
and  762) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  353  to 
read  as  follows: 

PART  353— HANDICAPPED 
RESEARCH:  REHABILITATION 
ENGINEERING  PROGRAM 

Subpart  A— General 

Sec. 

353.1  Wtiat  Is  the  Rehabilitation  Engineering 
Program? 

353.2  Who  is  eligible  for  assistance  under 
this  program? 

353.3  What  regulations  apply  to  this 
program? 

353.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

353.10    What  kinds  of  centers  and  projects 
arc  authorized  under  this  program? 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

353.30  How  is  peer  review  conducted  under 
this  program? 

353.31  What  selection  criteria  are  used 
under  this  program? 

353.32  What  are  the  priorities  for  funding 
under  this  program? 

Authority:  Title  II  of  the  Rehabilitation  Act 
of  1973  (Public  Law  93-112),  as  amended  by 
Public  Law  95-602  (29  U.S.C.  760-762;  92  Stat, 
2962-2966). 

Subpart  A— General 

§  353.1    What  is  the  Rehabilitation 
Engineering  Program? 

This  program  is  designed  to  support — 

(a)  Development  of  innovative 
methods  of  applying  advanced  medical 
technology,  scientific  achievement,  and 
psychiatric,  psychological,  and  social 
knowledge  to  solve  rehabilitation 
problems; 

(b)  Development  of  systems  of 
technical  and  engineering  information 
exchange  and  coordination;  and 

(c)  Improvement  in  the  distribution  of 
technological  devices  and  equipment  to 
handicapped  individuals. 


(Sections  200(3),  204(b)(2):  29  U.S.C.  760(3). 
762(b)(2)) 

§  353.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  to  apply  under  this  program  are 
set  forth  in  34  CFR  350.2. 

(Section  204:  29  U.S.C.  762) 

§  353.3    What  regulations  apply  to  this 
program? 

The  regulations  referenced  in  34  CFR 
350.3  apply  to  this  program. 
(Sections  202  and  204:  29  U.S.C.  761a  and  762) 

§  353.4    What  definitions  apply  to  this 
program? 

The  definitions  listed  in  34  CFR  350.4 
apply  to  this  program. 
(Section  202(i)(l):  29  U.S.C.  761a(i)(l)) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§  353.10    What  types  of  projects  are 
authorized  under  this  program? 

The  Rehabilitation  Engineering 
Research  program  provides  financial 
assistance  for — 

(a)  Rehabilitation  Engineering 
Research  Centers. 

(i)  Each  Rehabilitation  Engineering 
Research  Center  must  be  developed 
around  one  or  more  research  core  areas, 
each  of  which  must  be  explored  in  depth 
to  solve  the  problems  in  rehabilitation  of 
handicapped  individuals  through  the 
combined  efforts  of  medical, 
engineering,  and  related  sciences; 

(ii)  Each  center  must  be  located  in  a 
clinical  rehabilitation  setting  which 
provides  an  environment  for  cooperative 
research  and  the  transfer  of  research 
findings  to  rehabilitation  practice  at  a 
reasonable  cost. 

(iii)  Centers  may  emphasize  the 
medical-technological  management  of 
disabling  conditions,  the  adjustment  to 
limitations  of  function  of  the  individual 
and  to  the  environment,  service  delivery 
systems,  or  other  core  areas,  utilizing 
the  application  of  new  and  innovative 
technology,  and  other  areas  as  approved 
by  the  Secretary. 

(iv)  Centers  must  cooperate  with  State 
and  other  appropriate  agencies  in 
developing  systems  of  information 
exchange  and  coordination  to  insure  the 
prompt  utilization  of  research  findings. 

(b)  Research  and  demonstration 
projects  as  follows — 

(i)  Research  and  demonstration 
projects  including  basic  research  when 
related  to  rehabilitation  techniques  or 
services; 

(ii)  Studies,  analyses,  and 
demonstrations  of  architectural  and 
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Subpart  C— [Reserved] 


Subpart  C— [Reserved] 


Subpart  C— [Reserved] 
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Make  a  Grant? 


Sec 


Make  a  Grant? 


355.30    How  is  peer  review  conducted  under       g  355.30    HOW  iS  Deer  review  conducted 
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engineering  design  and  reductions  of 
environmental  barriers  adapted  to  meet 
the  special  needs  of  handicapped 
individuals; 

(iii)  Cooperative  projects  with  public 
or  private  agencies  and  organizations; 

(iv)  Projects  concerning  existing 
telecommunication  systems; 

(v)  International  research, 
demonstrations,  training  and  exchange 
of  experts  and  technical  assistance 
related  to  technology  and  engineering: 

(vi)  A  project  to  assess  the  feasibility 
of  establishing  a  center  to  produce  and 
distribute  captioned  video  casseties  to 
deaf  individuals:  and 

(vii)  joint  project  with  otlier  Federal 
agencies  and  with  private  industry, 
including  stimulation  of  private  industry 
in  the  development  and  distribution  of 
devices  and  systems  to  solve  problems 
of  handicapped  individuals:  and 

(viij)  Projects  of  manpower  training  in 
Rehabilitation  Engineering. 

(Sections  204(b)(2).  204;a),  204(b;(5)-(7), 
204(b)[10):  29  U.S.C.  762(b)(2).  762(h), 
762(b)15)-(7),  762(b)(10)) 

Subpart  C— (Reserved] 

Subpart  D— How  Doos  the  Secretary 
Make  a  Grant? 

§  353.30    How  is  peer  review  conducted 
under  this  program? 

Peer  review  is  conducted  undtr  this 
program  in  accordance  with  34  CFR 
350.30-350.32. 

(Section  202(e):  29  U.S.C.  761  ;..(<')) 

§  353.31     What  selection  criteria  are  used 
under  this  program? 

The  selection  criteria  for  this  program 
are  established  and  described  in  34  CFR 
350.36  with  the  •/,>(  :ghtcd  points 
distributed  as  follows: 

(a)  Prcije;:!  concept  or  national  need  (5 
Points). 

(b)  Research  design  (35  Points). 

(c)  Plan  of  operation  (15  Points). 

(d)  Evaluation  plan  (10  Points). 

(e)  Quality  of  key  personnel  (10 
Points). 

(f)  Adequacy  of  resources  (5  Points). 

(g)  Research  utilization  plan  (10 
Points). 

(h)  Budget  and  cost  effectiveness  (5 
Points). 

(i)  Literature  review  (5  Points). 

(Sections  202(e)  and  202(i)(l);  29  U.S.C. 
761a(e)  and  701a(i)(l)) 

§  353.32    What  are  the  priorities  for 
funding  under  this  program? 

(a)  The  Secretary  may  from  lime  to 
time  reserve  funds  to  support  some  or 
all  of  the  types  of  research  projects 
Usted  in  34  CFR  353.10. 


(b)  The  Secretary  advises  the  public  of 
these  priorities  through  an  Application 
Notice  published  in  the  Federal  Register. 

(Section  202(8):  U.S.C.  761a(g)) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  354  to 
read  as  folIow?s: 

PART  354— HANDICAPPED 
RESEARCH:  MODEL  RESEARCH  AND 
TRAINING  PROGRAM 

Subpart  A — General 

Sec. 

354.1  What  is  the  Model  Research  a;\-i 
Training  P'-ogram? 

354.2  Who  is  eligible  for  assistance  under 
this  program? 

354.3  What  regulations  apply  to  this 
program? 

354.4  What  definitions  iipply  to  this 
program? 

Subpart  B — What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

3,')4.10    What  types  of  centers  are  authorized 
under  this  program? 

Sjbpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Matte 
a  Grant? 

3.'j4  30    How  is  peer  re\  ii'w  conducttd  under 
this  program? 

354.31  What  selection  criteria  are  used 
under  this  program? 

354.32  What  are  the  priorities  for  funding 
undei  this  program? 

.Authority:  Title  II  of  iht  Rthabiiit.h-tion  Act 
of  1973  (Public  Law  93-112].  as  amended  by 
Public  Law  9.5-602  (29  U.S.C.  760-762:  92  St.it. 
2902-2066). 

Subpart  A— General 

§  354.1     What  is  the  Model  Research  and 
Training  Program? 

This  program  is  designed  to  develop 
and  uiilize  more  advanced  and  effective 
methods  of  evaluating  and  developing 
the  employment  potential  of 
handicapped  individuals. 

(Section  204(b)(12):  29  U.S.C.  762(b)(12)) 

§  354.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  to  apply  under  this  program  are 
set  forth  in  34  CFR  350.2. 

|S"clion  204:  29  U.S.C.  762) 

§  354.3    What  regulations  apply  to  this 
program? 

The  regulations  referenced  in  34  CFR 
350.3  apply  to  this  program, 

(Sections  202  and  204:  29  U.S.C.  761a  and  762) 


§  354.4    What  definitions  apply  to  this 
program? 

The  definitions  hsted  in  34  CFR  350.4 
apply  to  this  program. 

(Sections  202(i)(l);  29  U.S.C.  761a(!)(l)) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
Ttiis  Program? 

§  354. 1 0    What  types  of  centers  are 
authorized  under  this  program? 

The  model  research  and  training 
program  provides  financial  assistance 
for  part  or  all  of  the  costs  of  establishing 
and  operating  model  training  centers. 

(a)  Each  model  training  center  must  be 
developed  around  one  or  more  research 
core  areas,  each  of  which  must  be 
explored  in  depth.  Each  separate  study 
or  investigation  within  a  core  area  shall 
contribute  cumulatively  to  a  coherent 
body  of  knowledge  for  the  resolution  of 
a  rehabilitation  problem.  It  must  be 
undertaken  on  the  basis  of  a 
predetermined  plan  that  reflects  what  is 
already  known  about  the  topic.  The 
development  of  a  core  area  must  involve 
a  review  of  the  literature;  development 
of  one  or  more  hypotheses:  selection  or 
development  of  data  gathering 
instruments:  a  series  of  demonstrations, 
experiments,  surveys,  or  studies  to  test 
the  hypotheses;  the  refinement  of  one  or 
more  hypotheses  into  a  theory;  and 
further  validation  studies  and 
consultation  with  the  prospective  tdrgel 
population  during  the  entire  process. 

(b)  Each  center  must  be  located  in  a 
rehabilitiition  setting  which  provides  an 
environment  for  cooperative  research 
and  the  transfer  of  research  findings  to 
rehabilitation  practice  at  a  reasonable 
cost. 

(c)  The  following  categories  of 
activities  may  be  undertaken  within 
model  training  centers: 

(1)  Training  and  continuing  education 
for  personnel  involved  with  employment 
of  handicapped  individuals; 

(2)  Model  procedures  for  testing  and 
evaluating  the  employment  potential  of 
handicapped  individuals; 

(3)  Model  training  programs  to  teach 
handicapped  individuals  skills  which 
will  lead  to  appropriate  employment; 

(4)  New  approaches  for  job  placement 
of  handicapped  individuals,  including 
new  follow-up  procedures  relating  to 
such  placement;  and 

(5)  Information  services  regarding 
education,  training,  employment  and  job 
placement  for  handicapped  individuals. 

(Section  204(b)(12);  29  U.S.C.  762(b)(12)) 
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§  355.32    What  are  the  priorities  for  Subpart  A— General 

funding  under  this  program? 


fat  Ttip  Rprrptarv  mav  frnm  ti'mf  tn 


6  356.1    What  is  the  Research  Fellowships 


§  356.20    What  are  the  application 
procedures  under  this  Part? 
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Subpart  C— {Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  354.30    How  Is  peer  review  conducted 
under  ttils  program? 

Peer  review  is  conducted  under  this 
program  in  accordance  with  34  CFR 
350.30-350.32. 
(Section  202(e);  29  U.S.C.  761a(e)) 

§  354.31    What  selection  criteria  are  used 
under  tills  program? 

The  selection  criteria  for  this  program 
are  established  and  described  in  34  CFR 
350.36  with  the  weighted  points 
distributed  as  follows; 

(a)  Project  concept  or  national  need  (5 
Points). 

(b)  Research  design  {35  Points). 

(c)  Flan  of  operation  (15  Points). 

(d)  Evaluation  plan  (10  Points). 

(e)  Quality  of  key  personnel  (10 
Points). 

(f)  Adequacy  of  resources  (5  Points). 

(g)  Research  utilization  plan  (10 
Points). 

(h)  Budget  and  cost  effectiveness  [5 
Points), 
(i)  Literature  review  (5  Points), 

(Sections  202(e)  and  202(11(1);  29  U.S.C 
761a(e)  and  761(i)(l)l 

§  354.32    What  are  the  priorities  for 
funding  under  this  program? 

(a)  The  Secretary  may  from  time  to 
time  reserve  funds  to  support  some  or 
all  of  the  types  of  research  activities 
listed  in  34  CFR  354.10(c). 

(b)  The  Secretary  advises  the  public  of 
these  priorities  through  an  Application 
Notice  published  in  the  Federal  Register. 

(Section  202(g);  29  U.S.C.  761  a(g;) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  355  to 
read  as  follows: 

PART  355— HANDICAPPED 
RESEARCH:  KNOWLEDGE 
DISSEMINATION  AND  UTILIZATION 

Subpart  A — General 

S«c. 

355.1  What  is  the  Knowieclfjo  dissemination 
and  Ulihzation  Program? 

355.2  Who  is  eligible  for  Hssistnni  e  under 
this  program? 

355.3  What  regulations  apply  to  this 
program? 

355.4  What  definitions  apply  lo  thib 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

355.10    What  types  of  activities  are 
authorized  under  this  program? 


Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

Sec, 

355.30    How  is  peer  review  conducted  under 

this  program? 
3.^5.31     What  selection  criteria  ars  used  in 

this  program? 
335,32     What  are  the  priorities  for  funding 

under  this  program? 

Authority:  Title  11  of  the  Rehabilitation  Act 
of  1973  (Public  Law  93-112),  as  amended  by 
Public  Law  95-602  (29  U.S.C.  760-762;  92  Stat 
2962-2966] 

Subpart  A— General 

§  355. 1     What  is  the  Knowledge 
Dissemination  and  Utilization  Program? 

This  program  is  designed  to  assist  in 
developing  and  implementing  activities 
that  will  insure  that  rehabilitation 
knowledge  generated  from  projects  and 
centers  funded  by  the  Institute  and  from 
other  sources  is  fully  utilized  to  improve 
the  lives  of  handicapped  persons. 

(Sections  202  and  204(a):  29  U.S.C,  761  a  and 
762(a)) 

§  355.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  to  apply  under  this  program  are 
described  in  34  CFR  350.2 

(Sectiun  204:  29  U.S.C.  76::) 

§  355.3     What  regulations  apply  to  this 
program? 

Tlie  regulations  refeienced  in  34  CF'R 
350.3  apply  to  this  program. 
(Sections  202  and  204;  29  l!,S.C.  761.i  and  7.)2) 

§  355.4     What  definitions  apply  to  this 
program? 

The  definitions  listed  in  34  CFR  350.4 

apply  to  this  progrim. 

(Section  202(i)(l);  29  U.S  C,  7f,lfi)(1il 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§  355.10    What  types  of  activities  are 
authorized  under  this  program? 

The  knowledge  dissemination  and 
utilization  program  provides  financial 
assistance  for  the  following  types  of 
projects — 

(a)  Research  utilization, 

(b)  Research  on  the  process  of 
research  utilization; 

(c)  Information  dissemination 
activities: 

(d)  Building  public  owareness  about 
ways  of  rehabilitating  handicapped 
persons; 

(e)  Demographic  studies  of 
handicapped  individuals. 

(Sections  200(2).  2n2(b)(4)-(6)(8),  204(a). 
204(b)(7);  29  U.S.C.  761a(b)(2).  761a(b)(4)- 
fi)(8),  762(a).  762(b)f7)) 


Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  355.30    How  Is  peer  review  conducted 
under  this  program? 

Peer  review  is  conducted  under  this 
program  in  accordance  with  34  CFR 
350.30-350.32. 

(Section  202e;  29  U.S.C.  761a(e)) 

§  355.31    What  selection  criteria  are  used 
under  this  program? 

(a)  The  selection  criteria  for  projects 
described  in  §  355.10(b)  and  (e) 
(research  on  the  process  of  research 
utilization  and  demographic  studies)  are 
established  in  §  350.36  with  the 
weighted  points  distributed  as  follows: 

(1)  Project  concept  or  national  need  (5 
Points). 

(2)  Research  design  (35  Points). 

(3)  Plan  of  operation  (15  Points). 

(4)  Evaluation  plan  (10  Points). 

(5)  Quality  of  key  personnel  (10 
Points). 

(6)  Adequacy  of  resources  (5  Points). 

(7)  Research  utilization  plan  (10 
Points). 

(8)  Budget  and  cost  effectiveness  (5 
Points). 

(9)  Literature  review  (5  Points). 

(b)  The  selection  criteria  for  projects 
described  in  §  355.10(a),  (c)  and  (d)  are: 

(1)  Project  concept  or  national  need  (5 
Points).  See  §  350.36(a). 

(2)  Project  design  (40  Points), 
(i)  The  Secretary  reviews  each 

application  for  information  that  shows 
the  quality  of  the  project  design. 

(ii)  The  Secretary  looks  for 
inform.alion  that  shows— 

(A)  Description  of  linkage  system  to 
prospective  target  populations  (10  of  the 
40  Points); 

(B)  Need  assessment  procedures  HO  of 
the  40  Points); 

(C)  That  rehabilitation  knowledge  or 
devices  will  be  adapted  or  modified  to 
facilitate  greater  understanding  and  use 
by  the  rehabilitation  community  (10  of 
the  40  Points);  and 

(D)  Procedures  for  disseminating  the 
rehabilitation  knowledge  or  devices 
referred  to  in  paragraph  (C)  (10  of  the  40 
Points). 

(3)  Plan  of  operation  (15  Points).  See 
§  350.36(c). 

(4)  Evaluation  plan  (15  Points).  See 
§  350.36(d). 

(5)  Quality  of  key  personnel  (10 
Points).  See  §  350.36(e). 

(6)  Adequacy  of  resources  (5  Points). 
See  §  350.36(f). 

(7)  Budget  and  cost  effectiveness  (5 
Points).  See  §  350.36(h). 

(8)  Literature  review  (5  Points).  See 
§  350.36(i). 
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awarded  under  this  Part  must 
acknowledge  that  assistance  was 
received  from  the  Department  and  the 
Institute.  Three  copies  of  these 
niiViIirntinno  nr  nther  materials  must  be 


fellow's  performance  is  unsatisfactory 
or  that  the  fellow  is  unable  to  carry  out 
the  purpose  of  the  fellowship.  The 
fellow  shall  be  notified  in  writing  of  any 
termination. 


amount  of  the  payment  would  be  based 
on  veteran  enrollment  on  April  16.  This 
single-payment  system  would  replace 
the  three-payment  system  now  in  use. 
This  new  system  would  ease  the 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules  86327 


(Section  202(e)  and  202(i)(1);  29  U  S.C.  761a(e) 
and  761a(i)) 

§  355.32    What  are  the  priorities  for 
funding  under  this  program? 

(a)  The  Secretary  may  from  time  to 
time  reserve  funds  to  support  some  or 
all  of  the  types  of  projects  listed  in  34 
CFR  355.10. 

(b)  The  Secretary  advises  the  public  of 
these  priorities  through  an  Application 
Notice  published  in  the  Federal  Register. 

(Section  204;  29  U.S.C.  762) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  356  to 
read  as  follows: 

PART  356— HANDICAPPED 
RESEARCH: RESEARCH 
FELLOWSHIPS 

Subpart  A— General 

Sec. 

356.1  What  is  the  Research  Fellowship 
Program? 

356.2  Who  is  eligible  for  assistance  under 
this  program? 

356.3  What  regulations  apply  to  this 
program? 

356.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

356.10  What  types  of  Hdivilies  are 
authorized? 

356.11  What  types  of  problems  may  be 
researched  under  the  fellowship 
program? 

Subpart  C— How  Does  One  Apply  for 
Assistance  Under  This  Program? 

356.20  What  are  the  application  procedures 
under  this  Part? 

356.21  What  is  the  fellowship  review 
process? 

Subpart  D— How  Does  the  Secretary  Select 
a  Fellow? 

356.30    What  selection  criteria  are  used  for 
this  program? 

Subpart  E— What  Conditions  Have  to  be 
Met  by  a  Fellow? 

356.40  What  is  the  lei.gth  of  a  fellowship 
award? 

356.41  Employment  during  fellowship 
period. 

356.42  What  arknowledgi^ment  of  support  is 
required? 

Subpart  F— What  are  the  Administrative 
Responsibilities  of  a  Fellow? 

356.50  What  kinds  of  payments  are  allowed 
under  this  program? 

356.51  What  programmatic  reports  are 
required  of  fellows? 

Subpart  G— May  Fellowships  Be 
Terminated? 

356.60    Termination  of  fellowships. 

Authority:  Title  II  of  the  Rehabilitation  Act 
of  1973  (Public  Law  93-112)  as  amended  by 


Public  Law  95-«02  (29  U.S.C.  760-762;  92  Stat. 
2962-2966). 

Subpart  A— General 

§  356.1    What  is  the  Research  Fellowships 
Program? 

The  purpose  of  this  program  is  to 
procure  the  assistance  of  highly 
qualified  individuals  in  the  research 
program  of  the  Institute. 

(Sec.  202(d);  29  U.S.C.  761a(d)) 

§  356.2    Who  is  eligible  for  assistance 
under  this  program? 

Any  person  is  eligible  for  assistance 
under  this  program  who  has  training  and 
experience  that  indicate  a  potential  for 
engaging  in  scientific  research  related  to 
the  solution  of  rehabilitation  problems 
of  handicapped  persons. 

(Sec.  202(d);  29  U.S.C.  761  a(d)) 

§  356.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  peer  review  and 
confidentiality  requirements  contained 
in  34  CFR  350.31-350.32  and  350.50. 

(b)  The  regulations  in  this  part — 34 
CFR  Part  356;  and 

(c)  45  CFR  Part  46  (Protection  of 
Human  Subjects), 

(Sec.  202(d);  29  U.S.C.  761a(d)) 

§  356.4    What  definitions  apply  to  this 
program? 

The  definitions  listed  in  34  CFR  350.4 
apply  to  this  program. 

(Sec.  202(i)(l);  29  U.SC.  761a(i)(l)] 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
Ttiis  Program? 

§356.10    What  type  of  activities  are 
authorized? 

Research  fellowships  provide  awards 
of  Federal  assistance  to  enable 
individuals  to  carry  out  discrete 
research  activities  which  have  been 
identified  in  Application  Notices 
published  in  the  Federal  Register. 

(Sec.  202(d);  29  U.S.C.  761a(d]) 

§  356. 1 1     What  types  of  problems  may  be 
researched  under  the  fellowship  program? 

Problems  encountered  by 
handicapped  persons  in  their  daily  lives 
that  are  due  to  the  presence  of  a 
handicapping  condition,  problems 
associated  with  the  provision  of 
rehabilitation  services  to  handicapped 
persons,  and  problems  connected  with 
the  conduct  of  handicapped  research 
may  be  addressed  under  this  program. 

(Sec.  202(d),  202(g](l),  204;  29  U.S.C.  761a(d), 
761a(g)(l),  762) 


Subpart  C— How  Does  One  Apply  for 
Assistance  Under  This  Program? 

§  356.20    What  are  the  application 
procedures  under  this  Part? 

From  time  to  time  the  Secretary  will 
publish  in  the  Federal  Register  an 

Application  Notice  that  announces  the 
availability  of  fellowship  assistance 
under  this  Pari. 

(Sec.  202(d):  29  U.S.C.  761a(d)) 

§  356.21     What  is  the  fellowship  review 
process? 

Fellowship  applications  will  be 
reviewed  in  accordance  with  the  peer 
review  requirements  governing  grants  in 
34  CFR  350.30-350.32. 

(Sec.  202(d):  29  U.S.C.  761a(d)) 

Subpart  D— How  Does  the  Secretary 
Select  a  Fellow? 

§  356.30    What  selection  criteria  are  used 
for  this  program? 

Individuals  applying  for  a  research 
fellowship  will  he  evaluated  on  the 
basis  of — 

(a)  Quality  and  level  of  formal 
education  received; 

(b)  Work  experience; 

(c)  Recommendations  of  former  or 
present  supervisors  or  colleagues  and 
other  independent  evidence  that 
indicate  an  ability  to  work  creatively  in 
scientific  research; 

Sec.  202(d):  29  U.S.C.  761a(d)) 

Subpart  E— What  Conditions  Have  to 
be  Met  by  a  Fellow? 

§  356.40    What  is  the  length  of  a  fellowship 
award? 

Fellowships  may  be  approved  for  a 
maximum  of  48  months.  The  initial 
award  may  be  for  any  period  not  to 
exceed  one  year.  Upon  a  finding  of 
satisfactory  progress  toward 
accomplishment  of  the  purposes  of  the 
fellowship  the  Secretary  may  make  one 
or  more  continuation  awards  of  12 
months  in  duration,  not  to  exceed  a  total 
of  48  months  support  for  any  one 
fellowship. 

(Sec.  202(d);  29  U.S.C.  761  a  (d)) 

§  356.41     Employment  during  fellowship 
period. 

Fellows  are  engaged  fulltime  in  the 
activities  authorized  by  the  award  and 
shall  not  engage  in  other  employment, 
unless  approved  by  the  Secretary. 

(Sec.  202(d);  29  U.S.C,  761a(d)) 

§  356.42    What  acknowledgement  of 
support  Is  required? 

Publication,  distribution,  and 
disposition  of  all  manuscripts  and  other 
materials  resulting  from  a  fellowship 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules B6329 


payment  is  broadened  to  cover  veterans 
who  have  a  service-connected  disability 
or  who  are  disabled. 

(6)  The  maximum  grant  to  any 
institution  is  lowered  from  $135,000  to 

tfTC  nnn 


Sec. 

629.4  Regulations  that  apply  to  the 
Veterans'  Cost-of-Instruction  Payments 
program. 

629.5  Definitions  that  apply  to  the  Veterans' 
Cost-of-Instruction  Payments  program. 


academic  year  following  one  during 
which  it  has  received  assistance  under 
this  part  will  be  eligible  to  receive 
payments  under  this  part  if — 

(1)  The  applicant  meets  the  criteria  for 
initial  elicibilitv  as  defined  in  DaraHraoh 
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awarded  under  this  Part  must 
acknowledge  that  assistance  was 
received  from  the  Department  and  the 
Institute.  Three  copies  of  these 
publications  or  other  materials  must  be 
furnished  to  the  Secretary. 
(Sec.  202(d):  29  U.S.C.  761a(d)) 

Subpart  F— What  are  the 
Administrative  Responsibilities  of  a 
Fellow? 

§  356.50    What  kinds  of  payments  are 
allowed  under  this  program? 

(a)  {^fellowship  award  may  include 
the  following  payments: 

(1)  A  stipend  in  an  amount  authorized 
by  the  Secretary. 

(2)  A  health  insurance  allowance. 

(3)  A  travel  and  transportation 
allowance. 

(i)  Round  trip  travel,  for  the  fellow 
only,  from  place  of  residence  to  the 
location  of  fellowship  activity. 

(ii)  No  allowance  will  be  granted  for 
shipping  personal  effects  or  household 
goods. 

(iii)  No  allowance  will  be  granted  for 
transporting  dependents,  except  as 
authorized  by  the  Secretary  for  travel 
undertaken  by  dependents  to  join  a 
fellow  who  is  Ipcated  during  the  period 
of  fellowship  activity  in  a  coutry  other 
than  his  or  her  country  of  residence. 
"Dependent"  means  the  spouse  or 
dependent  children  of  a  fellow. 

(4)  Other  allowances. 

The  Secretary  may  authorize 
allowances  for  payment  of  the  following 
expenses — tuition,  fees,  equipment, 
supplies,  attendance  at  meetings 
required  to  carry  out  the  purpose  of  the 
fellowship,  or  other  related  expenses  of 
the  fellowship. 
(Sec.  202(d):  29  U.S.C.  761a(d)l 

§  356.51    What  programmatic  reports  are 
required? 

Fellows  are  required  to  submit  annual 
and  final  reports  (along  with  work  plans 
for  the  next  fellowhsip  period  if 
applicable).  Each  report  must  contain  as 
a  minimum  an  analysis  of  the 
significance  of  the  project  and  an 
assessment  of  the  degree  to  which  the 
objectives  of  the  project  have  been 
achieved. 
(Sec.  202(d);  29  U.S.C.  761  a(d)) 

Subpart  G— May  Fellowships  Be 
Terminated? 

§  356.60    Termination  of  fellowships. 

(a)  The  Secretary  may  terminate  a 
fellowship  upon  receipt  from  the  fellow 
of  a  written  request  for  termination.  The 
Secretary  shall  terminate  any  fellowship 
prior  to  the  date  it  would  otherwise 
expire  if  it  is  determined  that  the 


fellow's  performance  is  unsatisfactory 
or  that  the  fellow  is  unable  to  carry  out 
the  purpose  of  the  fellowship.  The 
fellow  shall  be  notified  in  writing  of  any 
termination. 

(b)  When  a  fellow.ship  is  terminated 
prior  to  the  end  of  the  fellowship  period, 
all  remaining  unexpended  funds  must  be 
returned  to  the  Secretary. 
(Sec.  202(d);  29  U.S.C.  761a(d]) 

IFH  Due   80-404211  KileJ  12-2SJ-H")  S4r.  ."il 
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34  CFR  Part  629 


Veterans'  Cost-of-lnstruction 
Payments  Program 
AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Veterans' 
Cosl-of-Instruction  Payments  (VCIP) 
Program.  The  regulations  are  being 
amended  to  reflect  the  statutory  changes 
in  the  Education  Amendments  of  1980 
and  to  reflect  several  administrative 
policy  decisions.  The  proposed  changes 
affecl  the  eligibility  criteria,  the 
requirements  of  each  grantee,  and  the 
payment  process.  The  regulations  have 
also  been  completely  reorganized  for  the 
purposes  of  simplification  and 
clarification. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 
ADDRESSES:  Comments  should  be 
addressed  to  Stanley  B.  Patterson. 
Office  of  Postsecondary  Education. 
Office  of  Institutional  Support,  U.S. 
Department  of  Education  (Room  3514, 
ROB-3),  400  Maryland  Avenue.  S.W., 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  B.  Patterson.  Telephone:  (202) 
245-2806. 

SUPPLEMENTARY  INFORMATION:  The 
Veterans'  Cost-of-Instruction  Payments 
Program  began  in  1973  as  a  formula 
grant  program  which  assists  institutions 
of  higher  education  in  the  provision  of 
educational  services  to  veterans.  Grants 
support  full-time  offices  of  veterans' 
affairs  which  provide  outreach, 
recruitment,  counseling  and  tutorial 
services,  and  special  programs  for 
educationally  disadvantaged  veterans. 

The  proposed  text  of  the  revised 
regulations  governing  the  VCIP  program 
is  printed  following  this  preamble.  "The 
proposed  changes  in  the  regulations 
reflect  the  following  administrative 
policy  decisions: 

(1)  An  amendment  is  proposed  in 
Section  629.31(d)  to  give  institutions 
their  entire  grant  in  one  payment  at, the 
beginning  of  the  academic  year.  Tjhe 


amount  of  the  payment  would  be  based 
on  veteran  enrollment  on  April  16.  This 
single-payment  system  would  replace 
the  three-payment  system  now  in  use. 
This  new  system  would  ease  the 
reporting  requirements  of  grantees  and 
enable  an  institution  to  plan  its  program 
activities  more  effectively. 

(2)  An  amendment  is  proposed  to 
delete  as  unnecessary  the  section 
entitled.  Criteria  for  assessing  the 
adequacy  of  veterans'  programs, 
presently  found  in  34  CFR  Section 
629.16.  Many  of  these  criteria  are 
already  covered  in  Section  629.11  of  the 
proposed  regulations. 

(3)  An  amendment  is  proposed  to 
modify  the  definitions  of  "institution  of 
higher  education",  "student",  and 
"undergraduate"  to  bring  the  VCIP 
regulations  into  conformity  with 
standard  Education  Department 
definitions. 

The  current  regulations  are  also  being 
amended  to  reflect  the  statutory  changes 
in  the  Education  Amendments  of  1980. 
These  revisions  include: 

(1)  The  eligibility  criteria  are  amended 
so  that  a  renewal  applicant  will  no 
longer  be  eligible  if  it  merely  maintains 
its  undergraduate  veteran  enrollment.  It 
will  be  eligible,  however,  if  its  veteran 
enrollment  increases  by  10  percent,  or  if 
it  meets  the  requirements  of  one  of  the 
other  methods  by  which  a  renewal 
applicant  can  establish  eligibility. 

(2)  An  institution  accepting  a  grant 
must  now  make  an  adequate  effort  to 
carry  out  outreach  activities  with  a 
special  emphasis  on  service-connected 
disabled  veterans,  other  disabled  or 
handicapped  veterans,  and  incarcerated 
veterans  in  addition  to  educationally 
disadvantaged  veterans. 

(3)  Institutions  are  required  to  make 
an  adequate  effort  to  coordinate  their 
activities  with  the  readjustment 
counseling  program  authorized  under 
section  620  of  title  38,  and  with  the 
veterans  employment  and  training 
initiatives  authorized  under  the 
Comprehensive  Employment  and 
Training  Act  and  under  chapters  41  and 
42  of  title  38,  in  order  to  assist  in  serving 
the  readjustment,  rehabilitation, 
personal  counseling  and  employment 
needs  of  veterans. 

(4)  The  enrollment  ceiling  of  2500 
undergraduate  students  below  which  an 
institution  can  enter  a  consortium 
arrangement  is  deleted.  This  deletion 
does  not  pertain  to  the  ceiling  of  2500 
undergraduate  students  below  which  an 
institution  need  only  maintain  a  fulF- 
time  office  of  veterans's  affairs  and 
provide  recruitment  and  counseling     ' 
services. 

(5)  The  second  category  of  veterans 
for  which  an  institution  will  receive  a 
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§  629.5    Definitions  that  apply  to  the 
Veterans'  Cost-of-instructlon  Payments 
program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


veteran  student  who  is  in  attendance  at 
the  institution  on  April  16  of  the 
academic  year  in  which  the  institution  is 
applying,  or  when  this  date  falls 
between  academic  terms  of  the 
institution,  the  end  of  the  orevious 


Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Assist  Under 
This  Program? 

§  629. 11    Required  activities. 

(a)  A  grantee  must  maintain  a  full- 
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payment  is  broadened  to  cover  veterans 
who  have  a  service-cormected  disability 
or  who  are  disabled. 

(6)  The  maximum  grant  to  any 
institution  is  lowered  from  $135,000  to 
$75,000. 

(7)  The  percentage  of  funds  which  an 
institution  must  use  to  carry  out  the 
required  services  of  the  program  is 
increased  from  75  percent  to  90  percent. 

Invitation  To  Comment: 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  March  2, 1981,  will  be  considered 
in  the  development  of  the  final 
regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3514.  ROB-3,  7th  and  D  Streets,  S.W., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

.Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  A.ssi.stance  Nu 
.B4,540,  Hij^her  Education  Veterans'  Cost-of- 
lnstruction  Program  (VCIP)) 
Dated:  December  22,  19«0.' 
Shirley  M.  Hufstedler, 
Secretory  of  Education. 

The  Secretary  amends  Title  34  Part 
629  of  the  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  629— VETERANS'  COST-OF- 
INSTRUCTION  PAYMENTS  TO 
INSTITUTIONS  OF  HIGHER 
EDUCATION 

Si'c. 

Subpart  A— General 

629.1  Veterans'  Cost-of  Instruction  Ptiyment 
program. 

629.2  Eligible  parties 

629.3  Ineligible  parties. 


Sec. 

629.4  Regulations  that  apply  to  the 
Veterans'  Cost-of-Instruction  Payments 
program. 

629.5  Definitions  that  apply  to  the  Veterans' 
Cost-of-Instruction  Payments  program. 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Assist  under  This 
Program? 

629.11     Required  activities. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

629.21     Application  requirements. 

Subpart  D— How  Does  the  Secretary  Malce 
a  Grant? 

629.31     Calculation  of  cost-of-instruction 
payments. 

Subpart  E— What  Conditions  Must  Be  Kept 
by  a  Grantee? 

629.41     Expenditure  requirements. 

Authority:  Section  420.  Higher  Education 
Act  of  1965,  as  amended  (20  U.S.C.  1070e-1). 
unless  otherwise  noted. 

Subpart  A— General 

§  629.1    Veterans'  Cost-of-Instruction 
Payment  program. 

This  program  provides  funds  to 
institutions  of  higher  education  for  the 
educational  needs  of  veterans.  Funds 
are  used  to  establish  and  maintain  a 
full-time  Office  of  Veterans'  Affairs 
which  provides  outreach  and 
recruitment  activities,  counseling  and 
tutorial  services,  and  special  programs 
for  educationally  disadvantaged 
veterans. 

(26  U.S.C.  1070e-l) 

§  629.2    Eligible  parties. 

(a)  Criteria  for  initial  eligibility.  An 
institution  of  higher  education  is  eligible 
to  receive  payments  under  this  part  if 
the  number  of  qualified  undergraduate 
veteran  students  who  are  receiving 
benefits  under  chapter  31  or  chapter  34 
of  title  38,  United  States  Code  {or  who 
have  received  benefits  under  subchapter 
V  or  subchapter  VI  of  chapter  34  while 
attending  the  institution  during  the 
academic  year)  equals  at  least  25  in 
number  and  at  least  one  of  the 
following: 

(1)  110  percent  of  the  number  of  such 
qualified  undergraduate  veteran 
students  in  attendance  on  April  16  of  the 
preceding  academic  year. 

(2)  10  percent  of  the  total  number  of 
undergraduate  students  in  attendance  at 
the  institution  during  the  current 
academic  year,  if  this  number  does  not 
constitute  a  percentage  of  its 
undergraduate  students  which  is  less 
than  the  percentage  for  the  preceding 
academic  year. 

(b)  Criteria  for  continuing  eligibility. 
An  institution  of  higher  education  which 
is  applying  for  assistance  during  an 


academic  year  following  one  during 
which  it  has  received  assistance  under 
this  part  will  be  eligible  to  receive 
payments  under  this  part  if — 

(1]  The  applicant  meets  the  criteria  for 
initial  eligibility  as  defined  in  paragraph 
(a)  of  this  section: 

(2)  The  applicant  has  a  percentage 
decline  in  the  number  of  undergraduate 
veteran  students  receiving  benefits 
under  chapter  31  or  chapter  34  of  title  38, 
United  States  Code,  no  greater  than  the 
national  percentage  decline  in  the 
number  of  undergraduate  veteran 
students  enrolled  in  all  institutions  of 
higher  educafion  since  the  applicant's 
initial  year  of  eligibility, 

(3)  The  Secretary  determines  that  the 
applicant  is  making  a  reasonable  effort 
to  recruit,  enroll,  and  provide  necessary 
services  to  veterans,  taking  into 
consideration  the  extent  to  which  the 
number  of  persons  referred  to  in 
paragraph  (a)  of  this  section  falls  short 
of  meeting  the  ratio  criteria  set  forth  in 
that  paragraph. 

(c)  Criteria  for  renewed  eligibility.  An 
applicant  which  has  qualified  for 
payment  during  any  preceding  fiscal 
year,  but  subsequently  became 
ineligible,  is  eligible  to  receive  payments 
under  this  part  if — 

(1)  The  applicant  would  have  been 
eligible  had  paragraph  (b)  of  this  section 
been  in  effect  when  the  applicant 
became  ineligible; 

(2)  The  applicant  has  had  a  full-time 
office  of  veterans'  affairs  since  its  last 
year  of  participation  in  the  program;  and 

(3)  The  appropriations  made  available 
during  the  fiscal  year  in  which  the 
award  would  be  made  are  in  excess  of — 
(i)  $14,380,000,  or  (ii)  the  amount 
requested  in  the  President's  budget, 
whichever  is  greater,  by  an  amount 
sufficient  to  make  payments  to  all 
institutions  meeting  the  requirements  of 
paragraphs  (c)(ll  and  (c)(2)  of  this 
section. 

(20  U.S.C.  1070e-l ! 

§  629.3    Ineligible  parties. 

School  or  departments  of  divinity  and 
proprietary  institutions  are  not  eligible 
to  receive  assistance  under  this  part. 

(20  U.S.C.  1070e-l) 

§  629.4    Regulations  that  apply  to  the 
Veterans'  Cost-of-Instruction  Payments 
program. 

The  Education  Departm.ent  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  75  (Direct  Grant  Programs) 
and  34  CFR  Part  77  (Definitions)  and  the 
regulations  in  this  part  629  apply  to  the 
Veterans'  Cost-of-Instruction  Pfjyments 
program. 

(20  U.S.C.  1070e-l.  1088.  1141) 
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functions  to  be  carried  out  under  a 
consortium  agreement  between  the 
institution  and  one  or  more  such 
institutions  located  within  a  reasonable 
commuting  distance, 
(e)  All  services  must  be  readily 


(ii)  $112.50  per  three-quarter-time 
student. 

(iii)  $75  per  half-time  student. 

(b)  No  payments  will  be  made  to 
grantees  for  students  who  are  not  full- 
time,  three-quarter-time,  or  half-time 


(20  U.S.C.  I070e-1) 
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§  629.5    Definitions  that  apply  to  the 
Veterans'  Cost-oMnstructlon  Payments 
program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Applicant 

Application 

Award 

Department 

Fiscal  Year 

Grant 

Grant  Period 

Secretary 

State 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Academic  year"  means  a  period 
beginning  on  July  1  and  ending  the 
following  June  30. 

"Cost-of-Instruction  payment,"  or 
"payment."  means  an  amount  calculated 
with  respect  to  an  institution  of  higher 
education  for  an  academic  year  on  the 
basis  of  eligible  undergraduate  veteran 
student  enrollment. 

"Counseling"  means  professional 
assistance  available  to  veterans  for 
consultation  on  personal,  family, 
educational,  and  career  problems. 

"Full-time"  with  respect  to  an  Office 
of  Veterans'  Affairs,  means  that  the 
Office  of  Veterans'  Affairs:  (1)  is  staffed 
by  at  least  one  person  who  is  employed 
by  an  institution  on  a  full-time  basis  and 
whose  sole  institutional  responsibility  is 
that  of  coordinating  the  activities  of  the 
office  and  (2)  provides  services  at  times 
and  places  convenient  to  the  veterans 
being  served.  An  institution  described  in 
§829.11(c)  may  employ  part-time 
employees  for  this  purpose  who  together 
assume  the  responsibility  of  at  least  one 
full-time  employee. 

"Institution  of  higher  education"  is 
defined  in  the  Higher  Education  Act  of 
1965.  as  amended.  Pub.  L.  89-329. 
Section  1201(a). 

"Instructional  expenses  in 
academically  related  programs"  means 
the  expenditures  of  instructional 
departments  of  an  institution  of  higher 
education  for  salaries,  office  expenses, 
equipment  and  research. 

"Outreach"  means  an  extensive 
coordinated,  community-wide  program 
of  reaching  veterans,  with  special 
emphasis  on  educationally 
disadvantaged  veterans,  service- 
connected  disabled  veterans,  other 
disabled  or  handicapped  veterans,  and 
incarcerated  veterans  within  the 
institution's  service  area  to  determine 
their  needs  and  to  make  appropriate 
referral  and  follow-up  arrangements 
with  relevant  service  agencies. 

"Qualified  undergraduate  veteran 
student"  means  an  undergraduate 


veteran  student  who  is  in  attendance  at 
the  institution  on  April  16  of  the 
academic  year  in  which  the  institution  is 
applying,  or  when  this  date  falls 
between  academic  terms  of  the 
institution,  the  end  of  the  previous 
academic  term. 

"Recruitment"  means  a  concerted 
effort  to  interest  veterans  in  taking 
advantage  of  opportunities  for  a  wide 
variety  of  post-secondary  training 
experiences  at  the  institution  or  other 
agencies  providing  educational 
programs. 

"School  or  department  of  divinity"  is 
defined  in  the  Higher  Education  Act  of 
1965.  as  amended.  Pub.  L.  89-329. 
Section  1201(1). 

"Special  education  programs"  means 
specially  designed  remedial,  tutorial, 
and  motivational  programs  designed  to 
promote  success  in  the  postsecondary 
experience. 

"Student"  means  a  person  in 
attendance  as  at  least  a  half-time 
student  at  an  institution  of  higher 
education.  The  term  is  further  defined  as 
follows: 

(1)  "Full-time  student"  means  a 
student  who  is  enrolled  for  the 
equivalent  of  not  less  than  12  semester 
hours  and  is  being  charged  on  the  basis 
of  the  institution's  full-time  fee  schedule. 

(2)  "Three-quarter  time  student" 
means  an  enrolled  student  who  is 
carrying  a  three-quarter-time  academic 
work  load  as  detetermined  by  the 
institution  and  which  amounts  to  at 
least  three-quarters  of  the  course-load  of 
a  full-time  student. 

(3)  "Half-time  student"  means  an 
enrolled  student  who  is  carr>'ing  a  half- 
time  academic  work  load  as  determined 
by  the  institution  and  which  amounts  to 
at  least  one-half  the  course-load  of  a 
full-time  student. 

"Undergraduate  student"  means  a 
student  enrolled  in  an  undergraduate 
course  of  study  at  an  institution  of 
higher  education  who  (1)  has  not  been 
awarded  a  baccalaureate  or  first 
professional  degree,  (2)  is  pursuing  a 
program  of  studies  at  a  two-year 
institution  leading  to  a  certificate, 
degree,  or  diploma,  or  (3)  is  receiving  or 
has  received  educational  assistance 
under  subchapter  V  or  subchapter  VI  of 
chapter  34  of  title  38.  United  States 
Code. 

"Veteran"  me.ans  a  person  receiving 
benefits  under  chapter  31  or  chapter  34 
of  title  38,  United  States  Code,  or  who,  if 
enrolled  in  an  institution  of  higher 
education,  would  be  eligible  for  such 
benefits. 

(20  U.S.C.  1070e-l,  1088. 1141) 


Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Assist  Under 
This  Program? 

§  629. 11    Required  activities. 

(a)  A  grantee  must  maintain  a  full- 
time  office  of  veterans'  affairs  which  has 
responsibility  for  veterans'  outreach, 
recruitment,  and  special  education 
programs,  and  which  provides 
educational,  vocational,  and  personal 
counseling  for  veterans. 

(b)  A  grantee  must  also  make  an 
adequate  effort  to — 

(1)  Provide  programs  designed  to 
prepare  educationally  disadvantaged 
veterans  for  study  at  an  institution  of 
higher  education  (i)  under  subchapter  V 
of  chapter  34  of  fitle  38.  United  States 
Code;  and  (ii)  in  the  case  of  any 
institution  located  near  a  military 
installation,  under  subchapter  VI  of 
chapter  34  of  title  33; 

(2)  Provide  active  outreach  services 
with  special  emphasis  on  service- 
connected  disabled  veterans, 
handicapped  veterans,  incarcerated 
veterans,  and  educationally 
disadvantaged  veterans,  recruiting,  and 
counseling  activities  through  the  use  of 
funds  available  under  federally  assisted 
work/study  programs  (with  special 
emphasis  on  the  veterans-student 
services  program  under  section  1685  of 
title  38,  United  States  Code); 

(3)  Provide  an  active  tutorial 
assistance  program,  including 
dissemination  of  information  regarding 
such  programs,  in  order  to  make 
maximum  use  of  the  benefits  available 
under  section  1692  of  tide  38.  United 
States  Code;  and 

(4)  Coordinate  activities  provided 
under  this  part  with  the  readjustment 
counseling  program  authorized  under 
section  620  of  title  38.  United  States 
Code,  and  with  the  veterans' 
employment  and  training  initiatives 
authorized  under  the  Comprehensive 
Employment  and  Training  .Act.  and 
under  chapters  41  and  42  of  title  38. 
United  States  Code,  in  order  to  assist  in 
serving  the  readjustment,  rehabilitation, 
personal  counseling  and  employment 
needs  of  veterans. 

(c)  A  grantee  with  less  than  2500 
undergraduate  students  in  attendance 
on  April  16  of  the  academic  year  in 
which  the  institution  applies  (or,  when 
this  date  falls  between  academic  terms 
of  the  institution,  the  end  of  the  previous 
academic  term)  need  only  maintain  a 
full-time  office  of  veterans'  affairs  which 
provides  recruitment  and  counseling 
services. 

(d)  If  a  grantee  cannot  reasonably  be 
expected  to  carry  out  all  of  the  required 
functions  by  itself,  the  Secretary  may 
permit  one  or  more  of  the  required 


functions  to  be  carried  out  under  a 
consortium  agreement  between  the 
institution  and  one  or  more  such 
institutions  located  within  a  reasonable 
commuting  distance. 

(e)  All  services  must  be  readily 
accessible  to  all  veterans  served  by  the 
project. 

(20  U.S.C.  1070e-l) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§629.21     Application  requirements. 

(a)  Each  application  must  contain  the 
foilowing  information: 

(a)  Data  showing  that  the  institution  is 
eligible  for  assistance. 

(b)  Information  that  shows  the  amount 
of  the  payment  to  the  applicant  would 
be  entitled. 

(c)  An  assurance  that  the  institution 
will  e.xpend  during  the  av^'ard  period  for 
all  academically-related  programs  of  the 
institution,  in  terms  of  either  total  or  per 
student  expenditure,  at  leaat  the  average 
amount  expended  during  th'^  preceding 
three  academic  ye.irs. 

(20  U.S.C.  1070e-l) 

Subpart  D— How  Does  the  Secretary 
Make  A  Grant? 

§  629.31     Calculation  of  cost-of-instruction 
payments. 

(a)  The  Secretary  determines  a 
grantee's  cost-of-instruction  payment 
based  on  the  following  instiUitionnI 
data: 

(1)  the  number  of  qu:i!ifitd 
undergraduate  veteran  students  who  are 
receiving  vocational  rehabilitation 
subsistence  under  chapter  31  of  title  38. 
United  States  Code,  or  educational 
assistance  under  chapter  34  of  title  38. 
United  States  Code,  and  to  whom 
services  required  under  the  terms  of  a 
grant  will  be  reasonably  access'ble. 

For  students  meeting  this  requiiement. 
a  grantee  will  receive  the  f(!llowing 
payments: 

(i)  $300  per  full-time  student. 

(ii)  S225  per  three-quarter-time 
student. 

(iii)  Si 50  per  half-time  student. 

(2)  The  number  of  qualified 
undergraduate  veteran  students  who 
have  ever  received  educational 
assistance  under  subchapter  V  or 
subchapter  VI  of  chapter  34  of  tit'e  .18  or 
who  have  a  service-connected  disability 
as  defined  in  Section  101(16)  of  title  38, 
United  States  Code,  and  to  whom  the 
services  required  under  the  terms  of  a 
grant  will  be  reasonably  accessible.  For 
students  meeting  this  requirement,  a 
grantee  will  receive  the  following 
payments: 

(i)  $150  per  full-time  student. 


(ii)  $112.50  per  three-quarter-time 
student. 

(iii)  $75  per  half-time  student. 

(b)  No  payments  will  be  made  to 
grantees  for  students  who  are  not  full- 
time,  three-quarter-time,  or  half-time 
students. 

(c)  The  maximum  payment  in  any 
fiscal  year  to  any  institufion  of  higher 
education,  or  any  branch  thereof  located 
in  a  different  community  is  $75,000. 

(d)  Funds  which  become  available  as 
a  result  of  the  limitation  on  payments 
described  in  paragraph  (b)  of  this 
section  shall  be  apportioned  so  that  all 
instituions  to  which  VCIP  payments  are 
to  be  made  will  receive  a  mini.mum  of 
89,000,  and  then  in  excess  of  $9,000,  to 
the  extent  that  funds  remain  available. 
No  grantee  shall  receive  funds  in  excess 
of  the  amounts  calculated  according  to 
paragraph  (a)  of  this  section. 

(e)  Funds  appropriated  will  be 
apportioned  so  that  each  grantee  will 
receive  one  payment  based  on  the 
grantee's  enro'lm.ent  data. 

(f)  Funds  obligated  to  an  individual 
institution  which  are  later  deobligated 
shall  be  reallocated  proportionately  to 
grantee  institutions  at  a  later  date. 

(20  U  S.C.  I070e-l) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§629.41     Expenditure  requirements. 

(a)  At  least  (1)  90  per.':e:il  of  the  funds 
awarded  to  an  institution  oi  (2)  the 
amount  of  funds  needed  to  implement 
the  required  services,  whichever  is 
greater,  shall  be  used  by  the  institution 
to  implement  these  services.  Any 
remaining  awarded  funds  must  be  used 
solely  to  defray  instructional  expenses 
in  academically  related  programs. 

(b)  The  grantee  must  engage  in  all 
activities  listed  in  §  629.11,  except  as 
provided  in  §  629.11(c]  and  (d). 

(c)  VCIP  funds  m.ay  be  used  to  pay  for 
travel  expenditures  only  if  such 
e.xpenditures  are  incurred  by  the  grantee 
in  connection  with  recruitment  and 
outreach  activities,  attendance  at 
Department-sponsored  meetings 
providing  technical  assistance,  and 
attendance  at  Department  approved 
professional  meetings. 

(d)  A  proposed  budget  for  the 
operation  of  the  Office  of  Veterans* 
Affairs  must  be  submitted  to  the 
Department  within  90  days  of  receipt  of 
the  Notice  of  Award  specifying  the 
institution's  share  of  funds  in  any  fiscal 
\'ear. 


(20  U.S.C.  1070e-l) 
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34  CFR  Part  651 

Training  in  the  Legal  Profession 
agency:  Department  of  Educations. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARV:  The  Secretary  of  Education 
issues  proposed  regulations  for  the  Legal 
Profession  Training  Program.  The 
proposed  regulations  authorize  awards 
to  assist  individuals  from  disadvantaged 
backgrounds  to  undertake  training  for 
the  legal  profession.  The  proposed 
regulations  cover  eligible  activities  and 
costs  under  the  program. 
DATES:  Interested  persons  are  invited  to 
submit  comments,  suggestions,  or 
objections  regarding  the  proposed 
regulations  on  or  before  March  2. 1981. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Donald  Bigelow.  Chief, 
Graduate  Training  Branch.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (Room  3060.  ROB-3). 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT. 
Donald  M.  Bigelow,  Telephone:  (202) 
245-2347. 

SUPPLEMENTARY  INFORMATION:  The 
Legal  Profession  Training  Program  is 
designed  to  help  admit  to  accredited  law 
schools  disadvantaged  students  who. 
but  for  the  program,  would  not  have 
been  admitted  and  to  assist  these 
students  in  obtaining  a  legal  education 
and  la%v  degree.  The  program  funds 
preliminary  training  to  prepare  students 
for  law  school,  counseling  and  related 
services,  and  stipends  to  help  support 
the  students  during  both  their 
preliminary  and  law  school  training. 

Since  its  inception,  the  program  has 
been  carried  out  through  a  non- 
competitive award  to  the  Council  on 
Legal  Educational  Opportunity  (CLEO). 
a  non-profit  private  agency.  With 
substantial  funding  from  other  sources, 
CLEO  started  the  prog.-am  before  it  was 
authorized  in  the  Higher  Education  Act. 
The  program  has  been  popularly  known 
as  the  "CLEO  Program." 

The  proposed  regulations  authorize 
the  Secretary  to  continue  to  carry  out 
the  program  through  an  award  to  CLEO, 
consistent  with  the  legislative  history  of 
the  statute.  (H.R.  Rep.  No.  96-520.  96th 
Cong.  1st  Sess.  55  (1979);  S.  Rep.  No.  96- 
733.  96th  Cong.  2d  Sess.  72  (1980)).  As 
called  for  by  the  statute,  the  proposed 
regulations  also  supply  criteria  for 
identifying  eligible  individuals  from 
disadvantaged  backgrounds  and 
provisions  on  eligibile  activities. 
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Invitation  to  Comment: 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 


Autliority:  Part  D  of  Title  IX  of  the  Higher 
Kducation  Act  of  19(>5,  as  amended  by  Sec. 
904  of  Pub.  L.  96-374,  94  Slat.  1486-^7  (20 
use.  17341). 


and  completing  a  course  of  legal  study, 
including: 

(1)  Family  income  dependent  in  whole 
or  in  part  on  public  assistance  or 
inadequate  to  provide  for  needs  beyond 
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(2)  Preliminary  training  may  be 
provided  for  participating  students  not 
more  than  six  months  prior  to  their 
commencement  of  law  school  courses; 
and 


34  CFR  Part  690 

Pell  Grant  Program 

AGENCY:  Department  of  Education. 

ACTIAM'  Mntirp  nf  PrnnnspH  RulpmaVino- 


engaged  in  migrant  and  other  seasonal 
farmwork — in  obtaining  the  equivalent 
of  a  secondary  school  diploma  and  in 
successfully  adjusting  to  postsecondary 
school.  These  programs  implement  Title 
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Invitation  to  Comment: 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  (the  60th  day  after  publication  of 
this  document)  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  w\\\  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3060  ROB-3,  7th  Street,  S.W.. 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact: 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  !h;)t 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority: 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  pc-.rentheses  on  the 
line  following  each  substantive 
provision  of  these  reguljtior.s. 

Dated:  Decemhor  22,  1980. 
Shirley  M.  Hufstedlei, 
Secretary  of  Education. 

The  Secretary  of  Education  proposes 
to  amend  Title  34  by  adding  a  new  Part 
651  to  read  as  follows: 

PART  651— TRAINING  IN  THE  LEGAL 
PROFESSION 

Subpart  A— General 

Sec. 

651 1    Training  in  the  Legal  Proffissmn. 

C51.2     Eligible  parties. 

051.3    Regulations  that  apply  to  this 

program. 
G51.4    Definitions. 

Subpart  B— What  Kinds  of  Activites  Does 
the  Secretary  Support  Under  This 
Program? 

fijl  10     What  kinds  of  support  does  the 

program  provide? 
()51.11     What  activities  are  eligible  for 

support? 

Subpart  C— [Reserved] 

Subpart  0— How  Is  an  Award  Made? 

••51.20    How  does  the  Secretary  selt.-ct  .in 
award  recipient? 

Subpart  E— What  Conditions  Must  Be  Met 
by  an  Award  Recipient? 

«i51.30    What  are  the  limitations  on 
allowable  costs? 


Authority:  Part  D  of  Title  IX  of  the  liigher 
Education  Act  of  1965,  as  amended  by  Sec. 
904  of  Pub.  L.  96-374,  94  Stat.  1486-37  (20 

r  sc.  11341). 
Subpart  A— General 

§651.1    Training  in  the  Legal  Profession. 

(a)  The  Legal  Profession  Training 
Program  assists  individuals  from 
disadvantaged  backgrounds  to 
undertake  training  for  the  legal 
profession. 

(b)  The  program  is  designed  to  help 
admit  to  accredited  law  schools 
disadvantaged  students  who.  but  for  the 
program,  would  not  have  been  admitted, 
and  to  assist  these  students  in  obtaining 
a  legal  education  and  law  degree. 

(20US.C..  11341) 

§651.2    Eligible  pailies. 

(a)  Public  and  private  agencies  and 
organiz.T'ions  other  than  institutions  of 
higher  education  may  receive  grants  or 
contracts  under  these  regulations. 

(b)  The  Secretary  may  implement  this 
program  through  the  award  of  a  single 
grant  or  contract. 

(c)  Unless  the  Secretary  iinplemcr.te 
the  program  through  one  or  more 
procurement  contracts  or  through  a 
single  noncompetitive  grant, 
applications  will  be  invited  annually 
throu,:;h  an  application  notice  published 
in  the  Federal  Regi.«fer. 

(20U.S.C.  Ii34;;a)) 

§651.3    Regulations  that  apply  to  this 
program. 

(a)  Regulations  for  procurement 
contracts.  The  following  regulations 
apply  to  any  procurement  contract 
under  the  Legal  Profesj'on  Training 
Program; 

(1)  Federal  and  U.S.  Department  of 
Education  procurement  regulations  in  41 
CFR  Chapters  1  and  34;  and 

(2)  The  regulations  in  this  Part  G.51. 
(bj  Regulations  for  grants.  The 

following  regulations  apply  to  any 
grants  under  the  Legal  Piofession 
Training  Program: 

(1)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
Part  7,5  (Direct  Grant  Program)  and  Part 
77  (General). 

(2)  The  regulations  in  this  Part  651. 

(20  U.S. C.  1221  e-3) 

§651.4    Definitions. 

As  used  in  these  regulations — 

(a)  ".^ct"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

(20  U.S.C.  1221e-3) 

(b)  "Disadvantaged  Backgrounds"  are 
backgrounds  that  hinder  individuals 
from  gaining  admission  to  law  school 


and  completing  a  course  of  legal  study, 
including: 

(1)  Family  income  dependent  in  whole 
or  in  part  on  public  assistance  or 
inadequate  to  provide  for  needs  beyond 
basic  necessities  such  as  food,  housing 
and  clothing; 

(2)  Rural  isolation; 

(3)  Limited  English  proficiency  as 
defined  in  section  703(a)(1)  of  the 
Bilingual  Education  Act  (20  U.S.C.  880b- 
1(a)(1));  or 

(4)  Attendance  at  a  minority  group 
isolated  school,  as  defined  for  purposes 
of  the  Emergency  School  Aid  Act  in 

§  185.02(g)  of  this  chapter;  or 

(5)  Other  cultural  or  educational 
deprivations  resulting  from  an 
environment  that  failed  to  develop  skills 
and  understandings  that  would  enable 
an  individual  to  gain  admission  to  law 
school  and  complete  a  legal  course  of 
study. 

(20U.C  C.  1221  e-3) 

Subpart  B— What  Kinds  of  Activities 
Does  t!ie  Secretary  Supp'>'i  Under  this 
Program? 

§651.10    What  kinds  of  support  does  the 
program  provide? 

The  program  provides  financial 
support  for  activities  that  assist 
individuals  from  disadvantaged 
backgrounds  in  obtainir.jj  a  leg;'l 
education. 

(20  U.S.C.  n3-'-i(?)) 

§651.11    What  activities  are  eligible  for 
support? 

The  fuliowing  activities  are  eligible 
for  support  under  a  grant  or  contract 
awarded  under  these  regulations: 

(a)  Selecting  individuals  from 
disadvantaged  backgrounds  for  training 
for  the  legal  profession,  including 
disseminating  information  about  the 
program  to  eligible  students; 

(b)  Making  arrangements  with 
accredited  law  schools  to  arrange  entry 
of  participating  students  into  these 
srhools; 

(c)  Providing  counseling  and  related 
services — both  prior  to  and  during  law 
school  training — designed  to  assist 
participating  students  in  preparing  for 
and  completing  law  school  training: 

(d)  Providing  preliminary  legal 
education  training  for  participating 
students  to  prepare  them  for  law  school. 

(1)  Preliminary  training  may  include, 
but  need  not  be  limited  to,  orientation  of 
students  to  the  legal  process,  the 
epistemology  of  law,  and  law  school 
learning  methods;  evaluation  of  the  law 
school  potential  of  students;  and 
development  of  students'  legal  reading, 
research,  and  writing  skills. 
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How  To  Review  These  Proposed 
Regulations 

These  proposed  regulations  (34  CFR 
Part  206)  contain  only  those 
requirements  that  are  proposed  to  apply 
onlplv  fn  HP.P  nnrl  TAMP  ThpsR 


PART  206— SPECIAL  EDUCATIONAL 
PROGRAMS  FOR  STUDENTS  WHOSE 
FAMILIES  ARE  ENGAGED  IN  MIGRANT 
AND  OTHER  SEASONAL 
FARMWORK— HIGH  SCHOOL 
EQUIVALENCY  PROGRAM  AND 


(b)  The  College  Assistance  Migrant 
Program  (CAMP)  is  designed  to  assist 
students — whose  families  are  engaged 
in  migrant  and  other  seasonal 
farmwork — who  are  enfolled  on  a  full- 
time  basis  in  the  first  academic  year  at 
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(2)  Preliminary  training  may  be 
provided  for  participating  students  not 
more  than  six  months  prior  to  their 
commencement  of  law  school  courses; 
and 

(e)  Stipends  to  participating  students 
for  any  period  of  preliminary  training 
and  for  the  period  of  law  school  training, 
as  provided  in  §  651.30. 

(20  U.S.C.  11341(b)) 
Subpart  C— [Reserved] 

Subpart  D— How  is  an  Award  Made? 

§  651.20    How  does  the  Secretary  select  an 
award  recipient? 

(a)  The  Secretary  decides  to  make  one 
or  more  awards  and  selects  the  award 
recipient{s)  based  on  a  judgment  of 
what  arrangements  most  effectively 
contribute  to  the  purposes  of  Title  IX-D 
of  the  Act. 

(b)  The  Secretary  may  decide  to  make 
a  non-competitive  award  to  implement 
the  program  if — in  the  Secretary's 
judgment — there  is  one  eligible 
organization  that  is  exclusively  or 
predominantly  qualified  to  carry  out 
effectively  the  purposes  of  Title  IX-D  of 
the  Act  in  the  light  of  its  legislative 
history.  If  a  noncompetitive  contract 
award  is  made,  the  decision  will  be 
made  in  accordance  with  41  CFR 
Chapter  34. 

(20  U.S.C.  12218-3;  11341) 

Subpart  E— What  Conditions  Must  Be 
Met  By  an  Award  Recipient? 

§  651.30    What  are  the  limitations  on 
allowable  costs? 

(a)  Allowable  costs  under  an  award 
are  direct  and  indirect  costs  incurred  by 
the  award  recipient  in  carrying  out  the 
approved  project. 

(b)  Allowable  costs  include,  but  are 
not  limited  to; 

(1)  Administrative  costs  of  the  award 
recipient  in  carrying  out  the  eligible 
activities  described  in  §  651.11. 

(2)(i)  Stipends  for  participating 
students,  including  allowances  for  travel 
and  for  dependents  of  participating 
students — during  any  period  of 
preliminary  training — or  for  the  period 
of  law  school  training  during  which  the 
student  maintains  satisfactory  academic 
progress,  as  determined  by  the 
Secretary. 

(li)  The  Secretary  annually  may  .set 
ii:rits  on  the  amount  of  stipends. 

(20  U.S.C.  11341(b)) 
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34  CFR  Part  690  < 

Pell  Grant  Program 

agency:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Rulemaking: 

Cross-reference. 

SUMMARY:  The  Secretary  proposes 
regulatioils  for  the  Pell  Grant  Program  in 
Title  34  of  the  Code  of  Federal 
Regulations. 

The  text  of  the  regulations  on  which 
the  Secretary  invites  comments  are 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
final  regulations  and  will  govern  this 
program  until  the  Secretary  issues  new 
regulations  based  on  public  comment. 
DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  2. 1981. 

ADDRESSES:  Comments  should  be 
addressed  to:  William  L.  Moran,  Chief  of 
the  Policy  Section,  Basic  Grant  Branch, 
and  Division  of  Policy  and  Program 
Development,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW, 
(Room  4318,  ROB-3),  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  L.  Moran,  Telephone:  (202) 
472-4300. 

INVITATION  TO  COMMENT:  For  additional 
details  on  how  to  comment,  see  the 
Preamble  of  the  final  regulations  for 
these  programs  published  in  this  issue  of 
the  Federal  Register. 

(Catalog  of  Fedfiral  Domestic  Assistance 
Nu.mbers  84.063,  Pell  Grant  Program) 

Dated:  December  22,  1980. 
Shirley  M.  Hufstedler, 

Secreta.'-y  of  Education. 

I  re  noc.  30-«M29  Filed  lZ-::9-80,  6  45  .im] 
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34  CFR  Part  206 

Special  Educational  Programs  for 
Students  Whose  Families  Are  Engaged 
in  Migrant  and  Other  Seasonal 
Farmwork— High  School  Equivalency 
Program  and  College  Assistance 
Migrant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  regulations. 

SUMMARY:  The  Secretary  proposes 
regulations  to  govern  grants  under  the 
High  School  Equivalency  Program  (HEP) 
and  the  College  Assistance  Migrant 
Program  (CAMP).  These  programs 
provide  grants  to  institutions  of  higher 
education  for  projects  of  educational 
and  supporting  services  designed  to 
assist  students — whose  families  are 


engaged  in  migrant  and  other  seasonal 
farmwork — in  obtaining  the  equivalent 
of  a  secondary  school  diploma  and  in 
successfully  adjusting  to  postsecondary 
school.  These  programs  implement  Title 
IV,  Section  418A,  of  the  Higher 
Education  Act  (HEA),  as  amended  by 
the  Education  Amendements  of  1980. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Vidal  A.  Rivera,  Jr., 
Deputy  Assistant  Secretary  for  Migrant 
Education,  Office  of  Migrant  Education, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
(ROB-3.  Room  3608),  Washington.  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Vidal  A.  Rivera,  Jr.  Telephone  No. 
(202)  245-2222. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  High  School  Equivalency  Program 
(HEP)  and  the  College  Assistance 
Migrant  Program  (CAMP)  were 
previously  authorized  under  Title  IIL 
section  303(c)(2),  of  the  Comprehensive 
Employment  and  Training  Act  (CETA) 
(Pub.  L,  93-203),  and  were  administered 
by  the  Department  of  Labor.  However, 
the  Department  of  Education 
Reorganization  Act  (Pub.  L.  96-68) 
transferred  the  authority  for  the 
administration  of  HEP  and  CAMP  to  the 
Department  of  Education  (ED). 

On  October  3, 1980,  the  Education 
Amendments  of  1980  (Pub.  L.  96-374) 
became  law.  These  amendm.ents  provide 
a  new  Title  IV  of  the  Higher  Education 
Act  (Pub.  L.  89-329),  entitled  "Student 
Assistance,"  Title  IV,  HEA,  now 
includes  a  new  Part  A,  Subpart  5, 
entitled  "Student  Assistance."  Title  IV, 
HE.A,  now  includes  a  new  Part  A, 
Subpart  5,  entitled  "Special  Program.s 
For  Students  Whose  Families  .Are 
Engaged  In  Migrant  and  Seasonal 
Farmwork,"  which  authorizes  the  HEP 
and  CAMP  programs. 

In  summary,  these  proposed 
regulations — 

(a)  Describe  the  types  of  projects  that 
may  be  funded  under  HEP  and  CAMP; 

(b)  Describe  the  types  of  services  that 
may  be  provided  by  a  project; 

(c)  Describe  the  evaluation  process  fcr 
grant  proposals  and  the  selection 
criteria  that  the  Secretary  uses  in  that 

e-. aiuation  process; 

(d)  Describe  conditions  and 
requirements  that  must  be  met  by  a 
grantee:  and 

(e)  Define  the  eligibility  requirements 
for  students  to  participate  in  a  project. 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules  86333 


either  wages  or  personal  subsistence,  on 
a  farm,  ranch,  or  similar  establishment. 

(4)  "Full-time,"  with  respect  to  an 
individual,  means  a  student  who  is 
carrying  a  full-time  academic  workload. 


nA  /^CTD  T1n«^  cnn  fDn 


Subpart  B— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  these 
Programs? 

§  206. 1 0    What  types  of  services  may  l>e 
provided? 


(iii)  Other  essential  supporting 
services  that  have  been  approved  by  the 
Secretary  as  needed  to  ensure  the 
success  of  the  participants  in  meeting 
the  project's  objectives  and  in 
comoletine  oostsecondarv  school. 
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How  To  Review  These  Proposed 
Regulations 

These  proposed  regulations  (34  CFR 
Part  206)  contain  only  those 
requirements  that  are  proposed  to  apply 
solely  to  HEP  and  CAMP.  These 
proposed  regulations  do  not  contain 
certain  types  of  general  requirements 
that  are  covered  in  the  Education 
Division  General  Administrative 
Regulations,  which  are  found  in  34  CFR 
Parts  75-77.  EDGAR  contains 
requirements  that  apply  to  all  ED 
programs,  including  by  incorporation  the 
Grants  Administration  regulations,  34 
CFR  Part  74,  that  apply  to  all  ED 
programs. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  that  are 
received  on  or  before  March  2, 1981,  will 
be  considered  in  developing  the  final 
regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in 
Regional  Office  Building  3,  Room  3608, 
7th  and  D  Streets,  S.W.,  Washington, 
D.C.,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Information  Requirements 

The  Department  particularly  requests 
comments  on  whether  the  program 
requirements  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
Department  of  the  United  States. 

Citution  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 
References  to  "sec."  in  these  citations 
refer  to  sections  of  the  Higher  Education 
Act  of  1965.  as  amended  by  the 
Education  Amendments  of  1980. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.144;  Migrant  Education  Program — High 
School  Equivalency  Program  and  Cullego 
Assistance  Migrant  Program) 

Dated:  December  22. 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  Part  206  to  read 
as  follows: 


PART  206— SPECIAL  EDUCATIONAL 
PROGRAMS  FOR  STUDENTS  WHOSE 
FAMILIES  ARE  ENGAGED  IN  MIGRANT 
AND  OTHER  SEASONAL 
FARMWORK— HIGH  SCHOOL 
EQUIVALENCY  PROGRAM  AND 
COLLEGE  ASSISTANCE  MIGRANT 
PROGRAM 

Subpart  A — General 

Sec. 

206.1  What  are  the  special  educational 
programs  for  students  whose  families  are 
engaged  in  migrant  and  other  seasonal 
farmwork? 

206.2  Who  is  eligible  to  partir.ipate  as  a 
grantee? 

206.3  What  regulations  apply  to  these 
programs? 

206.4  What  definitions  apply  to  these 
programs? 

206.5-206.9    [Reserved] 

Subpart  B— What  Kinds  ot  Activities  Does 
the  Secretary  Assist  Under  these 
Programs? 

206.10    What  types  may  be  provided? 
206.11-206.19     [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

206.20    What  musi  be  included  in  an 

application? 
206.21-206.29     [Reserved] 

Subpart  D— Hom  Is  a  Grant  Made  to  an 
Applicant? 

20e.50    How  docs  the  Sewctary  evaluate  an 

application? 
206.31     V/hat  selection  criteria  does  the 

Secretaiy  use  to  evaluate  an  application? 
206.32-206.39     [Reserved] 

Subpart  E— What  Conditions  Must  be  Met 
by  a  Grantee? 

200.40  What  is  the  special  population  to  be 
served? 

206.41  What  is  the  requirement  for 
niamldining  participant  records? 

206.42  What  rcstriclions  are  there  on 
expenditures? 

206  43-206.49     [Re.'n.Tved] 

Authority:  Suhpirt  5.  Part  A,  of  Title  IV  of 
the  Higl:er  Education  Act  of  1965  (Pub  L.  89- 
329],  as  amended  by  the  Education 
Amendments  of  1980  [Pub.  L.  9e-374](20 
U.S.C.  1070d-2]. 

Subpart  A— General 

§  206.1     What  are  the  special  educational 
programs  for  students  whose  families  are 
engaged  in  migrant  and  other  seasonal 
farmwork? 

(a)  The  High  School  Equivalency 
Program  (HEP)  is  designed  to  assist 
students — whose  families  are  engaged 
in  migrant  and  other  seasonal 
fjirmwork — to  obtain  the  equivalent  of  a 
secondary  school  diploma  and  to 
subsequently  gain  employment  or  be 
placed  in  an  insitution  of  higher 
education  (IHE). 


(b)  The  College  Assistance  Migrant 
Program  (CAMP)  is  designed  to  assist 
students — whose  families  are  engaged 
in  migrant  and  other  seasonal 
farmwork — who  are  enfolled  on  a  full- 
time  basis  in  the  first  academic  year  at 
an  IHE. 
(Sec.  418A{a);  20  U.S.C.  107d-2) 

§  206.2    Who  is  eligible  to  partlcpate  as  a 
grantee? 

An  institution  of  higher  education  may 
apply  for  a  grant  to  operate  a  HEP  or  a 
CAMP  project. 

(Sec.  418A(a):  20  U.S.C.  1070d-2 

§  206.3    What  regulations  apply  to  these 
programs? 

The  following  regulations  apply  to 
HEP  and  CAMP: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  206. 

(Sec.  418A(a);  20  U.S.C.  1070d-2) 

§  206.4    What  deflntions  appfy  to  tttese 
programs? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77  (EDGAR, 
Genera!): 

Applicant 

Application 

Department 

Elementary  school 

FaciLlios 

Project 

Secondary  school 

Secretary 

State 

(b)  Definitions  in  the  Grants 
Administration  Regulations.  ■ 

The  following  terms  used  in  this  part 
are  defined  in  34  CFR  Part  74 
(Administration  of  Grants): 

Budget 

Equipment 

Grant 

Grantee 

Supplies 

(c)  Program  definitions.  The  following 
additional  definitions  apply  specifically 
to  the  HEP  and  CAMP  programs: 

(1)  "Act"  means  the  Higher  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1980. 

(2)  "Agricultural  activity"  means — 
(i)  Any  activity  directly  related  to  the 

production  of  crops,  dairy  products, 
poultry,  or  livestock; 

(ii)  Any  activity  directly  related  to  the 
cultivation  or  harvesting  of  trees;  or 

(iii)  Any  activity  directly  related  to 
fish  farms. 

(3)  "Farmwork"  means  any 
agricultural  activity,  performed  for 


either  wages  or  personal  subsistence,  on 
a  farm,  ranch,  or  similar  establishment. 

(4)  "Full-time,"  with  respect  to  an 
individual,  means  a  student  who  is 
carrying  a  full-time  academic  workload, 
as  defined  in  34  CFR  Part  690  (Basic 
Educational  Opportunity  Grant  Program 
Regulations). 

(5)  "Institution  of  higher  education" 
means  an  educational  institution  that — 

(i)  Is  in  a  State; 

(ii)  Is  authorized  by  that  State  to 
provide  a  program  of  education  beyond 
secondary  school; 

(iii)  Is  a  public  or  nonprofit  institution; 

(iv)  Admits  as  a  regular  student  only  a 
person  who — 

(A)  Has  a  secondary  school  diploma; 

(B)  Has  the  recognized  equivalent  of  a 
secondary  school  diploma;  or 

(C)  Is  beyond  the  age  of  compulsory 
school  attendance  in  that  State  and  has 
the  ability  to  benefit  from  the  training 
offered  by  the  institution; 

(v)  Provides — 

(A)  An  educational  program  for  which 
it  awards  a  bachelor's  degree;  or 

(B)  At  least  a  two-year  progcam  that  is 
acceptable  for  full  credit  toward  a 
bachlor's  degree; 

{vi)(A)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association; 

(B)  Has  satisfactorily  assured  the 
Secretary  that  it  will  meet  the 
accreditation  standards  of  a  nationally 
recognized  accrediting  agency  or  within 
a  reasonable  time  considering  the 
resources  available  to  the  institution, 
the  period  of  time,  if  any,  it  has 
operated,  and  its  effort  to  meet 
accreditation  standards;  or 

(C)  Has  its  credits  accepted  on 
transfer  by  at  least  three  accredited 
institutions  on  the  same  basis  as  those 
institutions  accept  transfer  credits  from 
fully  accredited  institutions. 

(6)  "Migrant  farmworker"  means  a 
seasonal  farmworker — as  defined  in 
paragraph  (c)(7)  of  this  section — whose 
employment  required  travel  such  that 
the  farmworker  was  unable  to  return  to 
his  or  her  domicile  (permanent  place  of 
residence)  within  the  same  day. 

(7)  "Seasonal  farmworker"  means  a 
person  who,  within  the  past  24  months, 
was  employed  for  at  least  100  days  in 
farmwork,  and  whose  primary 
employment  was  in  farmwork  on  a 
temporary  or  seasonal  basis  (that  is.  not 
a  constant  year-round  activity). 

(Sec.  418A(a}:  20  U.S.C.  1070d-2) 


Subpart  B— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  these 
Programs? 

§  206.10    What  types  of  services  may  be 
provided? 

(a)  General.  A  grantee  may  use  funds 
to  support  approved  projects  designed  to 
provide  educational  and  supporting 
services  to  students  whose  families  are 
engaged  in  migrant  and  other  seasonal 
farmwork. 

(b)  Types  of  services.  (1)  HEP 
projects.  A  HEP  project  may  provide  the 
following  types  of  services  to  assist 
participants  in  obtaining  the  equivalent 
of  a  secondary  school  diploma  and  as 
needed  to  ensure  the  success  of  the 
participants  in  meeting  the  project's 
objectives  and  in  succeeding  at  the 
secondary  school  level  and  beyond: 

(i)  Recruitment  services  for  enrolling 
project  participants. 

(ii)  Institutional  services  in  academic 
subject  areas  such  as  reading,  writing, 
oral  language  skills,  and  mathematics, 
and  in  related  areas  such  as  study  skills. 

(iii)  Special  academic,  career,  and 
personal  guidance,  counseling,  and 
testing  services. 

(iv)  Housing  support  or  on-campus 
residential  programs  during  the 
operation  of  the  project. 

(v)  Services  designed  to  acquaint 
participants  with  the  range  of  career 
options  available  to  them — including 
appropriate  career-oriented  work  study 
activities. 

(vi)  Services  designed  to  expose 
participants  to  academic  institutions 
and  programs,  cultural  events,  and  other 
activities  not  usually  available  to  the 
participants  and  supportive  of  their 
intellectual,  cultural,  social,  and 
personal  development. 

(vii)  Appropriate  in-service  training 
activities  for  project  staff  members. 

(viii)  Other  essential  supporting 
services  that  have  been  approved  by  the 
Secretary  as  needed  to  ensure  the 
success  of  the  participants  in  meeting 
the  project's  objectives  and  in 
succeeding  at  the  secondary  school  level 
aird  beyond. 

(2)  CAMP  projects.  A  CAMP  project 
may  provide  the  following  types  of 
services  to  assist  the  participants  in 
meeting  the  project's  objectives  and  in 
succeeding  in  postsecondary  school: 

(i)  The  services  described  in  items  (i) 
and  (iii)  through  (vii),  inclusive,  of 
paragraph  (b)(1)  of  this  section. 

(ii)  Tutoring  and  supplementary 
instructional  services  in  the  following 
areas: 

(A)  Basic  skills. 

(B)  Subject  areas  in  which  the 
participants  are  enrolled. 

(C)  Related  areas  such  as  study  skills. 


(iii)  Other  essential  supporting 
services  that  have  been  approved  by  the 
Secretary  as  needed  to  ensure  the 
success  of  the  participants  in  meeting 
the  project's  objectives  and  in 
completing  postsecondary  school. 

(Sec.  418A(a);  20  U.S.C.  1070d-2) 

Subpart  C—How  Does  One  Apply  for  a 
Grant? 

§  206.20    What  must  be  included  in  an 
application? 

In  applying  for  a  grant,  an  applicant 
shall— 

(a)  Follow  the  procedures  and  meet 
the  requirements  stated  in  Subpart  C  of 
45  CFR  Part  75  (EDGAR-Direct  Grant 
Programs);  and 

(b)  Provide  the  following  assurances: 

(1)  The  grantee  will  develop  and 
implement  a  plan  for  identifying, 
informing,  and  recruiting  eligible 
participants  who  need  the  assistance 
provided  by  the  project. 

(2)  The  grantee  will  develop  and 
implement  a  plan  for  identifying  and 
using  the  resources  of  the  IHE  and  the 
community  to  supplement  and  enhance 
the  services  provided  by  the  project. 

(Sec.  418A(a);  20  U.S.C.  1070d-2) 

Subpart  D— How  Is  a  Grant  Made  to  an 
Applicant? 

§  206.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  under  HEP  or  CAMP  on  the 
basis  of  the  selection  criteria  listed  in 

§  206.31  of  these  regulations. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  meeting  these 
criteria. 

(c)  The  maximum  number  of  points 
possible  for  meeting  each  individual 
criterion  is  indicated  in  parentheses 
after  the  heading  for  that  criterion. 

(Sec.  418A(a];  20  U.S.C.  1221e-3(a)(l)) 

§  206.31    What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application? 

(a)  Plan  of  operation.  (40  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  following: 

(i)  High  quality  in  the  design  of  the 
project. 

(ii)  An  effective  plan  of  management 
that  assures  proper  and  efficient 
administration  of  the  project. 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program. 

(iv)  A  clear  description  of  the  way 
that  the  applicant  plans  to  use  its 
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resources  and  personnel  to  achieve  each 
objective  of  the  project 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 


evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 


tr :_t-1 


services  provided  by  the  project  in  order 
to  complete  an  academic  program  of 
study  at  the  IHE. 

(Sec.  418A(a);  20  U.S.C.  1070d-2) 
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DATES:  Public  comments  must  be 
received  on  or  before  January  29,  1981. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Frank  Z.  Alejandro, 
U.S.  Department  of  Education,  National 


practices  of  the  Department  of 
Education: 

(i)  §  703.1  makes  for-profit 
organizaions  eligible  for  grants; 

(ii)  §  703.4  limits  the  effective  period 


hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
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resources  and  personnel  to  achieve  each 
objective  of  the  project 

(v]  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  participants  who 
are  members  of  groups  that  have  been 
traditionally  underrepresented,  such 
as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
adequate  qualifications  for  the  key 
personnel  the  applicant  plans  to  use  in 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  following: 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used). 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project. 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project. 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training — in  fields 
related  to  the  objectives  of  the  project — 
as  well  as  other  information  that  the 
applicant  provides. 

(c)  Budget  and  cost-effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows  the  foIlowi;ig: 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities. 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 


evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project 

(2)  The  Secretary  looks  for 
information  that  shows  the  following: 

(i)  The  facilities  that  the  applicaiU 
plans  to  use  are  adequate. 

(ii)  The  equipment  and  supplies  that 
the  apphcant  plans  to  use  are  adequate. 

(f)  Recruitment.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  recruitment  plan  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the 
applicant  has  adequate  plans  for 
identifying,  informing,  and  recruiting 
eligible  participants  who  are  most  in 
need  of  the  assistance  provided  by  the 
project. 

(20  U.S.C.  1221e-3(a)(l)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  206.40    What  is  the  special  population  to 
be  served? 

(a)  General.  To  be  eligible  to 
participate  in  a  HEP  or  CAMP  project, 
an  individual  must  be  a  migrant  or  other 
seasonally-employed  farmworker  (or  a 
dependent  of  a  migrant  or  other 
seasonally-employed  farmv.'orker),  as 
deHned  in  §  206.4(c)  of  these  regulations. 

(b)  Special  HEP  qualifications.  To  be 
eligible  to  participate  in  a  HEP  project  a 
migrant  or  other  seasonally-employed 
farmworker  (or  dependent)  must — 

(1)  Not  have  earned  a  secondary 
school  diploma  or  its  equivalei-it; 

(2j  Not  be  currently  enrolled  in  an 
elementary  or  secondary  SLhool; 

(3)  Be  above  the  age  of  compulsory 
school  attendance  in  the  Stale  where  the 
project  is  located;  and 

(4)  Be  determined  by  the  grantee  to 
need  the  financial  and  academic 
services  provided  by  the  project  in  order 
to  attain  the  equivalent  of  a  secondary 
school  diploma. 

(c)  Special  CAMP  qualifications.  To 
be  eligible  to  participate  in  CAMP,  a 
migrant  or  other  seasonally-employed 
fdrmv^orker  (or  dependent)  must — 

(1)  Be  enrolled  as  a  full-time  student 
at  the  IHE  that  is  serving  as  the  grantee; 

(2)  Not  be  beyond  the  first  academic 
year  of  a  program  of  study  at  the 
participating  IHE,  as  determined  under 
the  standards  of  the  IHE;  and 

(3)  Be  determined  by  the  grantee  to 
need  the  financial  and  academic 


services  provided  by  the  project  in  order 
to  complete  an  academic  program  of 
study  at  the  IHE. 

(Sec.  418A(a);  20  U.S.C.  1070d-2) 

§  206.41    Wluit  is  ttM  requirement  for 
maintaining  participant  records? 

(a)  General.  A  grantee  shall  develop 
and  implement  a  system  that  provides 
accurate  and  accessible  records  on 
participants. 

(b)  Contents.  To  document  the 
progress  of  each  participant  each  record 
must  include  at  least  the  following: 

(1)  Information  used  to  determine  the 
participant's  eligibility,  as  stated  in 

§  206.4(c)  of  these  regulations. 

(2)  The  criteria  used  to  identify  the 
participant  as  needing  the  fmancial  and 
academic  services  provided  by  the 
project. 

(3)  A  statement  of  the  participant's 
academic  needs  at  the  time  of  entering 
into  the  project. 

(4)  A  description  of  the  individual 
program  designed  to  assist  the 
participant  in  meeting  the  project's 
objectives. 

(5)  A  brief  summary  of  the  actual 
services  the  participant  received 
including  both  educational  and 
education-support  services. 

(Sec.  418A(a);  20  U.S.C.  1070d-2) 

§  206.44    What  restrictions  are  there  on 
expenditures? 

Funds  provided  under  HEP  or  CAMP 
may  not  be  used  for  construction  of 
facilities  or  remodeling. 

(Sec.  418A(a):  20  U.S.C.  1070d-2) 
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34  CFR  Part  703 

Experimental  Program  for 
Opportunities  in  Advanced  Study  and 
Research  in  Education 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  that  apply  to 
grants  administered  under  the  National 
Institute  of  Education's  Experimental 
Program  for  Opportunities  in  Advanced 
Study  and  Research  in  Education.  This 
amendment  does  not  change  the 
program  objectives.  The  changes  include 
revised  language  and  format  necessary 
to  make  the  regulations  conform  with 
administrative  directives  to  improve  the 
quality  of  all  regulations.  These 
regulations,  previously  designated  as 
Part  1430  of  Title  45  CFR  Chapter  XIV. 
are  now  included  under  Title  34  CFR 
Chapter  VII,  and  as  revised  are 
redesignated  as  Part  703. 
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ways  of  increasing  the  participation  of 
minorities  and  women  in  the  field  of 
education  and  educational  research. 
These  activities  are  expected  to  be  used 
to— 


fal  Pnti: 
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(b)  Specific  program  definitions: 
Other  definitions  used  in  this  part  are: 

"Educational  research"  means 
research  (basic  and  applied),  planning, 
surveys,  evaluation,  investigations, 
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institutions  which  represent  minorities 
or  women. 

§  703.12    Additional  requirements  for 
Institutional  Projects. 

Each  Institutional  Project  must  meet 
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dates:  Public  comments  must  be 
received  on  or  before  January  29,  1981. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Frank  Z.  Alejandro, 
U.S.  Department  of  Education,  National 
Institute  of  Education,  Room  609, 1200 
19th  Street,  N.W.,  Washington,  D.C. 
20208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Z.  Alejandro,  Telephone 
number  (202)  254-8827. 
SUPPLEMENTARY  INFORMATION: 

A.  Background  of  the  Program 

In  1978,  the  National  Institute  of 
Education  (NIE)  established  an 
experimental  program  to  improve 
opportunities  for  minorities  and  women 
emphasizing  such  opportunities  for 
advanced  study  and  research  on 
problems  in  educational  research  and 
development.  Grants  for  institutional 
projects  as  well  as  for  special  projects 
were  awarded  in  order  to  enable  the 
Federal  government  to  utilize  the 
existing  capabilities  of  institutions  and 
organizations  that  have  a  record  of 
success  in  recruiting  and  training 
minorities  and  women  in  educational 
research,  and  in  advancing  the  careers 
of  those  traditionally  underrepresented 
persons. 

B.  Changes  in  the  Regulations 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  were  published  on  April  3, 
1980  (45  FR  22494)  and,  at  the  same  time, 
amendments  to  these  program 
regulations  were  published  in  the 
Federal  Register  (45  FR  22544)  to  make 
them  conform  with  EDGAR  in  all 
respects  other  than  the  selection  criteria. 
Those  selection  criteria  did  not  change. 

(2)  Inasmuch  as  EDGAR  applies  to 
this  program,  the  amended  program 
regulations  do  not  repeat  certain  types 
of  requirements  that  are  covered  in 
EDGAR.  These  include 

•  Subpart  C, 

How  to  apply  for  a  grant; 

•  Subpart  D, 

How  grants  are  made; 

•  Subpart  D, 

How  grants  are  made; 

•  Subpart  E, 

What  conditions  must  be  met  by  a 
grantee; 

•  Subpart  F, 

What  are  the  administrative 
responsibilities  of  a  grantee: 

•  Subpart  C, 

What  procedures  does  the  Secretary 
use  to  assure  compliance. 

(3)  the  following  changes  are  made  in 
order  to  make  these  program  regulations 
comply  with  current  policies  and 


practices  of  the  Department  of 
Education: 

(i)  §  703.1  makes  for-profit 
organizaions  eligible  for  grants; 

(ii)  §  703.4  limits  the  effective  period 
for  these  regulations; 

(iii)  §  703.14  specifies  activities  which 
are  ineligible  for  support  under  this 
program; 

(iv)  §  703.31(d)  provides  for  a 
balanced  distribution  of  awards  based 
upon  geographic  considerations; 

(v)  §  703.32  (f)  and  (g)  are 
restatements  of  the  criteria  which 
previously  appear  in  these  regulations. 

(vi)  §  703.32(e)  adds  a  criterion  which 
is  required  by  EDGAR; 

(vii)  §  703.32  (a)  through  (g)  assign 
new  weight  values  to  each  selection 
criterion; 

(viii)  §  703.43  places  certain  financial 
restrictions  on  a  profit-type  grantee. 

Effective  Period  of  These  Regulations 

Tliese  regulations  apply  only  to 
awards  made  prior  to  December  31, 
1981. 

Classification  and  Regulatory  Analysis 

The  Department  of  Education  has 
determined  that  these  regulations  will 
not  impose  an  unnecessary  burden  on 
the  economy  or  on  individuals  and, 
therefore,  are  not  significant  for  the 
purpose  of  Executive  Order  12044 
(Improving  Government  Regulations). 
Further,  a  regulatory  analysis  is  not 
required  for  this  particular  rulemaking 
process. 

Application  Information 

An  application  notice,  containing  the 
closing  date  for  receipt  of  applications 
under  this  program,  is  being  published  in 
the  Federal  Register  concurrently  with 
the  publication  of  this  Notice  of 
Proposed  Rulemaking.  To  obtain  the 
program  announcement,  which 
supplements  the  information  of  the 
application  notice,  please  contact  Mr. 
Frank  Z.  Alejandro,  at  telephone  number 
(202)  254-8827. 

Invitation  To  Comment 

Interested  persons  are  Invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  amendments. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  in  this  preamble.  All 
comments  received  by  the  date  that 
public  comments  are  due  will  be 
considered  in  the  development  of  the 
final  regulations.  All  comments 
submitted  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  Room  609,  1200  19th  Street 
N.W.,  Washington,  D  C.  between  the 


hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  appears  in  parentheses  in  each 
section  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.117,  Education  Research  and 
Development,  formerly  13.950) 

December  23. 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

Title  34  of  the  Code  of  Federal 
Regulations  adds  a  new  Part  703  to  read 
as  follows: 

PART  703— EXPERIMENTAL 
PROGRAM  FOR  OPPORTUNITIES  IN 
ADVANCED  STUDY  AND  RESEARCH 
IN  EDUCATION 

Subpart  A— General 

Sm-.. 

703.1  Purpose  of  the  experimental  program 
for  opportunities  in  advanced  study  and 
research  in  education. 

703.2  Eligible  parties. 

703.3  Regulations  that  apply  to  this 
program. 

703.4  Effective  period  of  these  regulations. 

703.5  Definitions  that  apply  to  this  program 

Subpart  B— What  Types  of  Proiects  are 
Assisted  Under  this  Program? 

703.11  Types  of  projert.s  and  general 
requirements. 

703.12  Additional  requirements  for 
Institutional  projects. 

703.13  Additional  requirements  for  Special 
projects, 

703.14  Projects  and  activities  that  are 
ineligible  for  support. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

703.21     Application  procedures. 

Subpart  D — How  Does  the  Secretary  Make 
a  Grant? 

703.31  How  dees  the  Secretary  evaluate  an 
application? 

703.32  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Must  t>e  Met 
by  a  Grantee? 

703.41  Restrictions  on  the  use  of  grant 
funds. 

703.42  .Allowable  costs. 

703.43  Restrictions  on  for-profit  type 
grantees. 

.Authority. — Section  405  of  the  General 
Education  Provisions  Act.  Sec.  301(a)(2)  of 
Pub.  I..  92-318.  86  Stat.  328.  332.  as  amended 
(20  U.S.C.  1221e). 

Subpart  A— General 

§  703.1     Purpose  of  the  experimental 
program  for  opportunities  in  advanced 
study  and  research  in  education. 

This  Program  supports  experimental 
activities  that  demonstrate  effective 
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have  appropriate  academic  backgrounds 
and  experience; 

(3)  Identify  and  promote  non- 
traditional  research  in  areas,  on 
approaches,  or  on  topics  associated  with 
the  needs  and  status  of  minorities  and 


following  the  identification  of  each 
selection  criterion. 

(d)  The  Secretary  decides  whether  or 
not  to  fund  a  meritorious  application, 
based  on  its  rank  order  as  determined 
by  the  independent  review  process  and 


(D)  The  elderly. 

(3)  In  determining  the  qualifications  of 
key  personnel,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
program  as  well  as  other  information 
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ways  of  increasing  the  participation  of 
minorities  and  women  in  the  field  of 
education  and  educational  research. 
These  activities  are  expected  to  be  used 
to- 
tal Enhance  equality  of  opportunity 
within  the  educational  research 
workforce; 

(b)  Increase  the  relevance  and 
credibility  of  educational  research 
through  greater  inclusion  of 
contributions  and  perspectives  of 
minorities  and  women;  and 

(c)  Improve  the  overall  quality  of 
educational  research  by  drawing  upon 
those  talented  minorities  and  women 
who  currently  are  engaged  in  research 
other  than  educational  research  or  are 
non-research  professionals  who  are 
capable  of  making  a  significant 
contribution  to  educational  research. 

(20  U.S.C.  1221e(b)(2)) 

§703.2    Eligible  parties. 

A  college,  university.  State  or  local 
educational  agency,  other  public  or 
private  non-profit  or  for-profit  agency  or 
organization,  or  any  combination  of 
these,  is  eligible  to  receive  a  grant. 
(20  U.S.C.  1221e(e)(l)) 

§  703.3    Regulations  that  apply  to  this 
program. 

The  following  regulations  apply  to  this 
program: 

(a)  In  addition  to  the  regulations  in 
this  part,  the  Education  Department 
General  Administrative  Regulations 
(EDGAR]  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  "77 
(General)  apply,  except  sections  75.130 
through  75.134  which  concern 
preapplications. 

(b)  Administration  of  Grants  in  34 
CFT^  Part  74,  as  republished  in  the 
Federal  Register  on  May  9, 1980.  (45  PR 
30856). 

§  703.4    Effective  period  of  these 
regulations. 

These  regulations  apply  only  to 
awards  made  prior  to  December  31, 
1981. 

[20  U.S.C.  3474] 

§  703.5    Definitions  that  apply  to  this 
program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Applicant 

Application 

Award 

Local  Educational  Agency 

Non-profit 

Public 

Project 

Secretary 

State  Educational  Agency. 


(b)  Specific  program  definitions: 
Other  definitions  used  in  this  part  are: 

"Educational  research"  means 
research  (basic  and  applied],  planning, 
surveys,  evaluation,  investigations, 
experiments,  developments,  or 
demonstrations  in  the  field  of  education. 

"Minorities"  means  individuals  who 
compose  the  following  groups:  Black, 
Hispanic,  American,  Indian,  Asian. 
Pacific  Islander,  or  Alaskan  Native. 

"Experienced  professional"  means  a 
person  with  a  year  or  more  of  graduate 
level  education  that  is  relevant  to 
educational  research  and  at  least  one 
more  year  of  related  professional  work 
experience. 

(20  U  B.C.  3474) 

Subpart  B— What  Types  of  Projects 
are  Assisted  Under  This  Program? 

§  703.1 1    Types  of  projects  and  general 
requirements. 

Ihe  Secretary  awards  grants  for  two 
types  of  projects:  Institutional  Projects 
and  Special  projects.  Each  project  must 
satisfy  one  or  more  of  the  following 
general  requirements: 

(a)  Develop  and  demonstrate  effective 
ways  to  overcome  barriers  to  the 
employment  and  advancement  of 
minorities  and  women  in  educational 
research; 

(b)  Provide  advanced  study 
opportunities  needed  especially  by 
minorities  and  women  who  are 
preparing  for  employment  in  educational 
research  or  who  are  seeking  ways  to 
improve  utilization  of  their  educational 
research  capabilities.  Such  advanced 
study  is  to  occur  only  in  conjunction 
with  research  under  the  grant; 

(c)  Furnish  information  about  such 
advanced  study  opportunities  provided 
by  others; 

(d)  Make  arrangements  for  obtaining 
advice  from  experts  on  the  application 
of  concepts  and  methods  from  relevant 
fields  and  disciplines  to  research  or 
other  project  activities; 

(e)  Engage  persons  to  serve  as 
mentors  and  role  models.  One  function 
of  such  persons  is  to  advise  minorities 
and  women  about  means  for  gaining 
access  to  essential  communication 
channels  in  educational  research; 

(f)  Assist  well-qualified  minorities  and 
women  to  participate  at  an  advanced 
level  in  educational  research  and 
related  work; 

(g)  Ensure  the  participation  of 
minorities  and  women  in  planning  for 
and  advising  on  the  conduct  of  the 
project;  or 

(h)  Coordinate  the  planning  and 
conduct  of  the  project  with 
organizations,  associations,  or 


institutions  which  represent  minorities 
or  women. 

§  703.12    Additional  requirements  for 
Institutional  Projects. 

Each  Institutional  Project  must  meet 
the  following  additional  requirements: 

(a)  Support  opportunities  for 
individuals  engaged  in  post-doctoral 
studies  or  for  experienced  professionals 
to  conceive  and  conduct  educational 
research  that  reflects  concerns  and 
perspectives  of  minorities  and  women. 
(Full-time  predoctoral  graduate  work  is 
not  a  priority,  and  support  is  not 
provided  for  this  activity  without  the 
prior  approval  of  the  Secretary.) 

(b)  Develop  and  implement  a  set  of 
policies  and  procedures  for  increasing 
the  involvement  and  professional 
growth  and  the  opportunities  for 
advancement,  of  minorities  and  women 
within  one  or  more  units  of  the  grantee 
organization. 

(c)  These  projects  are  funded  for  an 
initial  period  of  12  months  and  if  an 
application  is  for  a  multi-year  project, 
the  project  may  be  continued  for 
additional  periods  provided  the  project 
does  not  exceed  36  months. 

§  703. 1 3    Additional  requirements  for 
special  projects. 

Each  Special  Project  must  meet  one  or 
more  of  the  following  additional 
requirements; 

(a)  Provide  short-term  advanced  study 
opportunities,  including,  but  not  limited 
to,  workshops,  seminars,  short  courses, 
or  brief  residential  programs  directed 
toward  the  specific  needs  of  minorities 
and  women  who  are  preparing  for, 
entering,  or  advancing  within 
educational  research  careers; 

(b)  Furnish  information  abut  such 
short-term  advanced  study  opportunities 
which  are  provided  by  others; 

(c)  Develop  and  demonstrate 
replicable,  short-term  activities  intended 
to  accomplish  one  or  more  of  the 
following  objectives: 

(1)  Increase  the  involvement  of 
minorities  and  women  in  communication 
networks  by  providing  information 
about,  or  access  to,  groups  or 
individuals  who  informally  share 
knowledge  of  training  and  employment 
opportunities,  funding  sources,  and 
substantive  educational  research 
results; 

(2)  Assist  mid-career  entry  and  re- 
entry of  minorities  and  women  into 
educational  research  by  using  methods 
that: 

(i)  Stimulate  the  interest  of  non- 
educational  researchers  to  enter  the 
educational  research  field  or 

(ii)  Attract  to  the  educational  research 
field  those  non-research  persons  who 


have  appropriate  academic  backgrounds 
and  experience; 

(3)  Identify  and  promote  non- 
traditional  research  in  areas,  on 
approaches,  or  on  topics  associated  with 
the  needs  and  status  of  minorities  and 
won-.en  in  education. 

(4)  Provide  for  the  development  of 
specific  skills  needed  in  educational 
research.  These  include  statistical  skills 
and  skills  needed  to  conduct  syntheses 
and  transformations  of  knowledge. 

(5)  Enhance  the  potential  for 
publication  and  dissemination  of  the 
results  of  significant  educational 
research  performed  by  minorities  and 
women  by  providing  information  and 
training  concerning  research  techniques, 
report  writing,  and  publishing  processes. 

(d)  These  projects  are  funded  for  an 
initial  period  of  12  months  and  If  an 
application  is  for  a  multi-year  project, 
the  project  may  be  continued  for 
additional  periods  provided  the  project 
does  not  exceed  36  months  and  provided 
also  that  the  project  offers  a  sequence  of 
short  term  activities  that  are  recurring  or 
intermittent. 

§  703.14    Projects  and  activities  that  are 
ineligible  for  support. 

Grants  will  not  be  awardt-d  in  support 
of  the  followmg: 

[a]  Pre-college  or  undergradiiatc 
programs  of  any  type. 

(bj  Course  work  or  other  education  or 
training  that  is  not  adiipted  specifi'.;.rliy 
to  the  requirements  of  this  program. 

(c)  Research  that  is  not  part  of  an 
Institutional  Project  as  described  in 
these  regulations. 

(d)  Activities  that  do  not  eniphasize 
the  increasing  or  strengir.or.i.r.g  of 
participation  by  minorities  and  women 
in  educational  research. 

[10  U.S.C.  1221e(ej(l).3474J 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

t;  703.21     Application  procedures. 

One  applies  for  a  grant  under  the 
procedures  of  EDG.^R  sections  75.100 
through  75.129. 

(:0  U.S.C.  3474) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  703.31     How  Does  the  Secretary  Evaluate 
an  Application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  selection 
criteria  in  section  703.32. 

(b)  The  Secretary  awards  up  to  100 
total  points  based  upon  the  degree  to 
which  each  of  these  criteria  is  satisfied. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in  parenthesis 


following  the  identification  of  each 
selection  criterion. 

(d)  The  Secretary  decides  whether  or 
not  to  fund  a  meritorious  application, 
based  on  its  rank  order  as  determined 
by  the  independent  review  process  and 
on  whether  the  funding  of  the  proposed 
project  will  contribute  to  the  widest 
possible  distribution  of  projects 
throughout  the  United  States 

(20  U.S.C.  3474) 

§  703.32     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (20  points/ 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project: 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
pur^iose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  hai'e  been  traditionally 
underrepiesented,  such  as — 

(.•\)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persi>n.s;  and 
(U)  The  elderly. 

(bj  Quality  of  key  ptT^'Dnrit^l.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  cipplicant  plans  to  use  on  the  project 

(2)  The  Secretary  looks  fur 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  key  person 
will  commit  to  the  project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 


(D)  The  elderly. 

(3)  In  determining  the  qualifications  of 
key  personnel,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
program  as  well  as  other  information 
that  the  applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  Plan.  (10  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2j  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources  (5  points) 

(1)  The  Secretary  reviews  each 
application  fur  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the 
facilities,  equipment,  and  supplies 
plan.ied  to  be  used  are  adequate. 

(fl  Significance  o^  the  proposed 
project  m  meeting  the  purpose  of  the 
program.  (25  points) 

The  Secretary  looks  for  information 
that  shows  the  significance  of  the 
proposed  project  in  terms  of  the 
potential  for  developing  methods  for 
removing  barriers  to  the  participation  of 
minorities  and  women  in  educational 
research  and  in  advancing  careers  for 
rr.inorities  and  women  in  educational 
research. 

(g)  Commitment  of  the  applicant  to 
the  purpose  of  the  program.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  applicant  is 
committed  to  meeting  the  purpose  of  the 
program. 

(2)  The  Secretary  looks  for 
information  that  shows  the  commitment 
of  the  applicant  to — 

(i)  The  adoption  of  successful  methods 
which  are  developed  under  the  project; 
or 

(ii)  The  continuation  of  exemplary 
practices  initiated  under  the  project. 

(20  U.S.C.  3474) 
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Subpart  E— What  Conditions  Must  be 
Met  by  a  Grantee? 

§  703.41     Restrictions  on  the  use  of  grant 
funds. 


SUPPLEMENTARY  INFORMATION:  The 

Education  Amendments  of  1980 
amended  Title  VII  of  the  Higher 
Education  Act.  That  title  authorizes 
programs  of  grants  and  loans  to  public 


regulations  emphasize  certain  aspects  of 
the  special  purposes: 

(i)  For  energy  conservation  projects, 
the  Secretary  proposes  to  give  greater 
consideration  to  projects  proposing  to 
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"threshold  cost"  requirement  from  these 
proposed  regulations. 

These  proposed  regulations  also 
contain,  in  §  §  618.60  through  618.62, 
provisions  for  which  there  is  no 


PART  617— FINANCIAL  ASSISTANCE 
FOR  CONSTRUCTION, 
RECONSTRUCTION,  AND 
RENOVATION  OF  ACADEMIC 
FACILITIES:  GENERAL 


Subpart  A— General 

§617.1    Financial  assistance  for 
construction,  reconstruction,  and 
renovation  of  academic  facilities. 


8G340 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Proposed  Rules  86341 


Subpart  E— What  Conditions  Must  be 
Met  by  a  Grantee? 

§  703.41     Restrictions  on  the  use  of  grant 
funds. 

No  grant  funds  may  be  used  for 
construction,  repair,  modeling,  or 
alteration  of  facilities  or  sites. 

(20  U.S.C.  3474) 

§  703.42    Allowable  costs. 

(a)  Allowable  direct  costs  for  eaLli 
grant  under  this  program  may  not 
exceed  the  amount  set  forth  in  the  grant 
award  document. 

(b)  Assistance  for  Special  projects 
may  be  provided  at  $30  for  each  full  d.iy 
of  participation,  but  may  not  exceed 
S150  a  week. 

(230  U.S.C.  3474) 

§  703.43    Restriction  on  for-profit  type 
grantees. 

A  for-profit  type  grantee  is  required  to 
forgo  profits  and  to  cost-share  to  the 
same  extent  that  is  required  of  a  non- 
profit grantee. 

(20  U.S.C.  3474) 

|KR  UoL,  un-jm.il  Kiled  U  2»-«0.  8.45  ,ini] 

BtLLINO  CODE  4900-0 1-M 

34  CFR  Parts  617,  618,  619,  620,  and 
621 

Financial  Assistance  for  Construction, 
Reconstruction,  and  Renovation  of 
Higher  Education  Facilities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  for  the  programs 
of  Financial  Assistance  for 
Construction,  Reconstruction,  and 
Renovation  of  Higher  Education 
Facilities  to  reflect  statutory  changes 
contained  in  the  Education  Amendments 
of  1980.  The  proposed  regulations  revise 
certain  selection  criteria  for  grants  and 
loans  in  order  to  focus  applications  for 
Federal  financial  assistance  on  special 
purposes  specified  in  the  amended 
statute. 

DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  2, 1981. 

ADORESSESS:  Comments  should  be 
addressed  to  Thomas  F.  McAnallen, 
Office  of  Institutional  Support,  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  (Room  3716. 
ROB-3).  400  Maryland  Avenue.  S.W., 
Washington.  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  McAnallen.  Telephone  No. 
(202)  245-3235. 


SUPPLEMENTARY  INFORMATION:  The 

Education  Amendments  of  1980 
amended  Title  VII  of  the  Higher 
Education  Act.  That  title  authorizes 
programs  of  grants  and  loans  to  public 
and  private  institutions  of  higher 
education  for  the  construction, 
reconstruction,  and  renovation  of  higher 
education  academic  facilities.  The 
amended  statute  repeals  the  general 
purpose  of  providing  Federal  financial 
assistance  to  meet  the  expansio.T  of 
student  epr,^l!ment  capacity  and 
provides,  :ns;cad,  specified  purposes  for 
which  funds  under  this  law  may  be 
expended. 

Funds  appropriated  under  the  Act 
may  now  be  used  to  enable 
institutions — 

(a)  To  economize  on  the  use  of  energy 
resources; 

(b)  To  improve  their  research 
facilities,  including  librarie.3,  and  to 
acquire  special  research  equipment; 

(c)  To  construct,  reconstruct,  or 
renovate  facilities  to  meet  unusual 
increases  in  enrollments; 

(d)  To  remove  architectual  barriers  to 
the  handicapped  in  order  to  comply  with 
the  Architectual  Barriers  Act  of  1968 
and  Section  504  of  the  Reh.ibiiilaticn 
Act  of  1973: 

(e)  To  bring  facilities  intu  conformity 
with  environ.ment"?'  protection  or  health 
and  safety  laws  enacted  subsequent  to 
the  da'e  of  construction;  and 

(f)  To  detect,  remove,  or  contain 
asbestos  hazards  in  academic  or  other 
facilities  used  by  students. 

Summary  of  Proposed  Changes 

(aj  The  proposfid  regulations  are 
simplified  in  language  and  divided  into 
five  separate  regulations:  one  containing 
gonei'al  provisions  common  to  all  or 
most  of  the  four  other  parts,  and  the 
other  four  governing,  respectively, 
procedures  for  obtaining — 

(1)  Grants  for  undergraduate  facilities; 

(2)  Grants  for  graduate  facilities; 

(3)  Loans  for  undergraduate  or 
ii;aduute  facilities;  a;id 

(4)  Annual  interest  grants  for 
undergraduate  or  graduate  facilities. 

[b]  The  proposed  regulations  contain 
the  following  provisions  to  reflect 
changes  made  by  the  Education 
.Amendments  of  1980: 

(1)  Definitions  are  provided  for  new 
terms  in  the  Act,  such  as  "research 
facilities,  including  libraries,"  "usual 
increases  in  enrollment."  and  "other 
facilities  used  by  students"  in  relation  to 
removal  of  asbestos  hazards. 

(2)  Through  the  assignment  of 
maximum  possible  points  for  individual 
criteria  used  in  the  selection  of  grant 
and  loan  recipients,  the  proposed 


regulations  emphasize  certain  aspects  of 
the  special  purposes: 

(i)  For  energy  conservation  projects, 
the  Secretary  proposes  to  give  greater 
consideration  to  projects  proposing  to 
use  one  or  more  of:  coal,  solar  energy, 
and  renewable  resources. 

(ii)  For  projects  to  remove 
architectural  barriers,  the  Secretary 
proposes  to  give  greater  consideration  to 
projects  that  hold  promise  of 
accomplishing  exemplary  programs  of 
compliance  with  Section  504  that  would 
be  helpful  to  other  institutions  around 
the  country  and  would  not  likely  be 
carried  out  in  the  absence  of  Federal 
funds, 

(iii)  For  projects  to  improve  research 
facilities,  the  Secretary  proposes  to  give 
greater  consideration  to  projects  that 
hold  prdtaise  of  having  the  greatest 
impact  on  the  up-grading  of  institutions' 
research  facilities. 

(iv)  For  projects  to  accommodate 
unusual  increases  in  student  enrollment,  • 
the  Secretary  proposes  to  give  greater 
consideration  to  projects  that  serve 
otherwise  underserved  student 
populations. 

(v)  For  projects  relating  to  asbestos 
hazards,  the  Secretary  proposes  to  give 
greater  consideration  to.  projects 
addressing  conditions  of  critical  need. 

(c)  The  proposed  regulations  provide 
that  in  any  year  in  which  the  Congress 
appropriates  funds  for  fewer  than  all  of 
the  special  purposes,  the  Secretary  will 
announce  the  congressional  priorities  or 
priorities  through  a  notice  in  the  Federal 
Register.  If  the  Congress  appropriates 
funds  without  specification,  no  special 
purpose  will  be  given  priority  by  the 
Secretary. 

(d)  The  proposed  regulations  omit  a 
previous  picvision  in  the  definitions 
establishing  a  "period  of  Federal 
interest"  in  facilities  renovated  or 
reconstructed  for  a  special  purpose.  I'he 
statutory  provision  on  which  this  was 
based  was  repealed.  However,  in  the 
case  of  facilities  constructed  with 
Federal  assistance,  the  proposed 
regulations  retain  the  "period  of  Fedeial 
interest"  for  20  years  after  construction, 
since  this  provision  was  reenacted  by 
the  Education  Amendments  of  1980. 

(e)  The  proposed  regulations 
incorporate  a  change  made  by  the 
Secretary  in  response  to  comments  on 
interim  final  provisions  of  the 
regulations  for  Tide  VII  published  on 
April  29,  1980  (45  FR  28666-28683). 

Comment.  Several  commenters  fell 
that  the  "threshold  cost"  requirement  for 
eligibility  for  assistance  to  remove 
architectural  barriers  unduly  reduced 
the  number  of  eligible  applicants. 

Response.  A  change  has  been  made. 
The  Secretary  has  omitted  the 


"threshold  cost"  requirement  from  these 
proposed  regulations. 

These  proposed  regulations  also 
contain,  in  §  §  618.60  through  618.62, 
provisions  for  which  there  is  no 
statutory  authority.  Before  it  was 
amended  by  the  Education  Amendments 
of  1980,  Title  VII  of  the  Higher  Education 
Act  provided  for  allocation  to  the  States 
of  funds  for  construction  of 
undergraduate  facilities  and  a  State  plan 
for  ranking  applications,  but  it  also 
provided  for  the  awarding  of  grants  by 
the  Secretary. 

In  order  to  continue  orderly 
administration  of  the  program,  a 
technical  amendment  to  restore  the 
authority  of  the  Secretary  to  make  the 
awards  is  being  presented  to  the 
Congress.  If  the  Congress  enacts  thn 
technical  amendment,  these  provisions 
will  be  part  of  the  final  regulations.  The 
public  is  invited  to  comment  on  the 
appropriate  course  of  action  for  the 
Department  if  the  Congress  does  not 
enact  the  technical  amendment. 

Assesssment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  submitted  on  or 
before  (the  60th  day  after  publication  of 
this  document)  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3716,  ROB-3,  7th  and  D  Streets  S.W.. 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 
Secretory  of  Education. 

The  Secretary  proposes  to  revise  Part 
617  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 


PART  617— FINANCIAL  ASSISTANCE 
FOR  CONSTRUCTION, 
RECONSTRUCTION,  AND 
RENOVATION  OF  ACADEMIC 
FACILITIES:  GENERAL 

Subpart  A — General 

Sec. 

617.1  Financial  assistance  for  construction, 
reconstruction,  and  renovation  of 
academic  facilities. 

617.2  Ehgible  parties:  Grants  for  the 
construction,  reconstruction,  and 
renovation  of  undergraduate  academic 
facilities. 

617.3  Eligible  parties:  Grants  for  the 
construction,  reconstruction,  and 
renovation  of  graduate  academic 
facilities. 

617.4  Eligible  parties:  Loans  for  the 
construction,  reconstruction,  and 
renovation  of  academic  facilities. 

617.5  Eligible  parties:  Annual  interest  grants 
for  the  construction,  reconstruction,  and 
renovation  of  academic  facilities. 

617.6  Regulations  that  apply  to  programs  of 
financial  assistance  for  construction, 
reconstruction,  and  renovation  of 
academic  facilities. 

617.7  Definitions  that  apply  to  programs  of 
financial  assistance  for  construction, 
reconstruction,  and  renovation  of 
academic  facilities. 

Subpart  B — What  Kinds  of  Projects  Does 
ttie  Department  of  Education  Assist  Under 
These  Programs? 

617.10  Grants  and  loans  for  academic 
facilities  and  special  research  equipment. 

617.11  Types  of  projects  the  secretary 
considers  for  assistance. 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

617.30  Determination  of  costs  eligible  for 
Federal  assistance:  general. 

617.31  Conditions  for  grant  approval  and 
determination  of  costs  eligible  for 
Federal  assistance:  projects  related  to 
energy  conservation,  architectural 
barriers,  environmental  protection, 
health  and  safety,  or  asbestos  hazards. 

617.32  Detor.iTiination  of  costs  eligible  for 
Federal  assistance:  projects  related  to 
research  facilities,  special  research 
equipment,  or  unusual  increases  in 
enrollment. 

617.33  Avoidance  of  duplication  of  facilities 
and  programs. 

Subpart  E— What  Conditions  Must  Be  Met 
by  an  Applicant? 

617.40    Cost  requirements. 

Authority:  Sees.  701-742  of  Pub.  L.  96-374, 
Title  Vll  of  the  Higher  Education  Act,  as 
amended  (20  U.S.C.  1132a-1132e-l)  unless 
otherwise  noted. 


Subpart  A— General 

§617.1    Financial  assistance  for 
construction,  reconstruction,  and  ^ 

renovation  of  academic  facilities. 

The  Secretary  awards  financial 
assistance  to  institutions  of  higher 
education  for  the  construction, 
reconstruction,  and  renovation  of 
academic  facilities  through  four 
programs: 

(a)  Grants  for  the  Construction, 
Reconstruction,  and  Renovation  of 
Undergraduate  Academic  Facilities  (34 
CFR  Part  618). 

(b)  Grants  for  the  Construction, 
Reconstruction.  ariHTlenovation  of 
Graduate  Academic  Facilities  (34  CFR 
Part  619). 

(c)  Loans  for  the  Construction. 
Reconstruction,  and  Renovation  of 
Academic  Facilities  (34  CFR  Part  620). 

(d)  Annual  Interest  Grants  for  the 
Construction,  Reconstruction,  and 
Renovation  of  Academic  Facilities  (34 
CFR  Part  621). 

(20  U.S.C.  1132a-1132e-l) 

§617.2    Eligible  parties:  Grants  for  the 
construction,  reconstruction,  and 
renovation  of  undergraduate  academic 
facilities. 

The  following  two  categories  of 
institutions  (paragraphs  (a)  and  (b)  of 
this  section)  are  eligible  to  apply  for 
grants  for  the  construction, 
reconstruction,  and  renovation  of 
undergraduate  facilities: 

(a)(1)  Under  section  713(b)  of  the  Act 
(allotment  of  funds  for  grants  to  public 
community  colleges  and  public  technical 
institutes) — 

(i)  Public  community  colleges; 

(ii)  Public  technical  institutes;  and 

(iii)  Branch  campuses  of  other  types  of 
institutions  of  higher  education. 

(20  U.S.C.  1132e-l  (6) 

(2)  An  institution  qualifies  for  grants 
under  Section  713(b)  of  the  Act  if — 

(i)  The  Secretary  determines  that  the 
institution  meets  the  requirements  of 
both  of  the  following  definitions  in  the 
Act: 

(A)  Section  742(6)  of  the  Act 
(definition  of  "public  community  college 
and  public  technical  institute"). 

(B)  Section  1201(a)  of  the  Act 
(definition  of  "institution  of  higher 
education");  and 

(ii)  The  State  commission  has  found 
that— 

(A)  The  institution  is  organized 
principally  to  provide  two-year 
academic  programs  of  the  types 
specified  in  Section  742(6)  of  the  Act; 
and 

(B)  More  than  50  percent  of  the 
institution's  full-time  equivalent  student 
enrollment  is  in  those  types  of  programs. 
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(20  U.S.C.  1132b-2;  1132e-l(6)) 

(b)(1)  Under  section  713(c)  of  the  Act 
(allotment  of  funds  for  grants  to  all 
institutions  of  higher  education  other 
than  public  community  colleges  and 


Construction,  Reconstruction,  and 
Renovation  of  Academic  Facilities: 

(a)  For  grants  for  the  construction, 
reconstruction  and  renovation  of 
undergraduate  or  graduate  academic 


(i)  All  rooms  or  areas  used  regularly 
for  instruction  of  students,  for  faculty 
offices,  or  for  library  purposes;  and 

(ii)  Service  areas  that  adjoin  and  are 
used  in  connection  with  the  rooms  or 
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(20  U.S.C.  1132e-l(3)(A)) 

"Act"  means  the  Higher  Education 
Act  of  1965  (Pub.  L.  89-329),  as  amended. 
Unless  otherwise  indicated,  title 
references  are  to  titles  of  the  Act. 


substance.  Equipment  is  further 
subdivided  into  two  categories — built-in 
equipment  and  intitlal  equipment — 
defined  as  follows: 
(1)  "Built-in  equipment"  means 


providing  or  financing  the  construction, 
reconstruction,  or  renovation  of 
academic  facilities  for  the  applicant 
institution. 

(20  U.S.C.  1132e-l(5)) 
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(20  U.S.C.  1132b-2: 1132e-l(8)) 

(b)(1)  Under  section  713(c;)  of  the  Act 
(allotment  of  funds  for  grants  to  all 
institutions  of  higher  education  other 
than  public  community  colleges  and 
public  technical  institutes),  all  other 
institutions  of  higher  education. 

(2)  An  institution  qualifies  for  grants 
under  Section  713(c)  of  the  Act  if  the 
Secretary  determines  that  the  institution 
does  not  meet  the  requirements  of 
Section  742(6)  of  the  Act  (definition  of 
"public  community  college  and  public 
technical  institute")  but  does  meet  the 
requirement  of  Section  1201(a)  of  the 
Act  (definition  of  "institution  of  higher 
education"). 
(20  U.S.C.  1132b-2,  1141(a)) 

§  617.3    Eligible  parties:  Grants  for  the 
construction,  reconstruction,  and 
renovation  of  graduate  academic  facilities. 

(a)  Institutions  of  higher  education  are 
eligible  to  apply  to  grants  for  the 
construction,  reconstruction,  and 
renovation  of  graduate  academic 
faciUties. 

(20  U.S.C.  11320) 

(b)  For  a  construction,  reconstruction, 
or  renovation  project  involving 
combined  graduate  and  undergraduate 
facilities,  an  othervirise  eligible  applicant 
shall  apply  for  a  grant  under  34  CFR  Part 
618  (Grants  for  the  Construction, 
Reconstruction,  and  Renovation  of 
Undergraduate  Academic  Facilities). 

(20  U.S.C.  1132b(g)) 

§  617.4    Eligible  parties:  Loans  for  \he 
construction,  reconstruction,  and 
renovation  of  academic  facilities. 

The  following  are  eligible  to  apply  for 
loans  for  the  construction. 
recoRstniction,  and  renovation  of 
academic  facilities: 

(a)  Institutions  of  higher  education. 

(b)  Higher  education  building 
agencies. 

(20  U.S.C.  1132d(a)) 

§  617.5  Eligible  parties:  Annual  Interest 
grants  for  construction,  reconstruction, 
and  renovation  of  academic  facilities. 

The  following  are  eligible  to  apply  for 
annual  interest  grants  for  the 
construction,  reconstruction,  and 
renovation  of  academic  facilities; 

(a)  Institutions  of  higher  education. 

(b)  Higher  education  building 
agencies. 

(20  U.S.C.  1132d-3(a)) 

§  617.6    Regulations  that  apply  to 
programs  of  financial  assistance  for 
construction,  reconstruction,  and 
renovation  of  academic  facilities. 

The  following  regulations  apply  to 
programs  of  Financial  Assistance  for 


Construction,  Reconstruction,  and 
Renovation  of  Academic  Facilities: 

(a)  For  grants  for  the  construction, 
reconstruction  and  renovation  of 
undergraduate  or  graduate  academic 
facilities  (34  CFR  Parts  618  and  619): 

(1)  The  Education  Division  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Part  75,  with  the  following 
exceptions: 

(i)  Section  75. lO'^:  Applications  for 
new  grants  under  a  discretionary  grant 
program. 

(ii)  Sections  75.150  through  75.154, 
regarding  State  approval  procedures. 

(iii)  Sections  75.155  through  75.160, 
regarding  State  comment  procedures. 

(iv)  Sections  75.200  through  75.206, 
regarding  selection  of  new  projects. 

(v)  Sections  75,215  through  75.222, 
regarding  selection  procedures. 

(vi)  Section  75.232:  The  co.st  analysis: 
basis  for  grant  amount. 

(vii)  Section  75  233:  Setting  the  amount 
of  the  gnnt. 

(viii)  Sections  75.580  and  75.581, 
regarding  coordination. 

(b)  Assistance  under  34  CFR  Pari  620 
(loans)  and  34  CFR  Part  621  (annual 
interest  grants)  is  subject  to  the 
provisions  of  EDGAR  relating  to 
construction,  34  CFR  75.6(30  through 
75.615. 

(c)  EDGAR,  34  CFR  Part  75  (General). 

(d)  The  regulations  in  this  Part  617. 

(e)  The  regulations  in  ,'!4  CFR  Parts 
618,  613,  620,  or  621  as  applicable. 

(20  U.S.C.  1232) 

§  617.7    Definitions  that  apply  to  programs 
of  financial  assistance  for  construction, 
reconstruction,  and  renovation  of  academic 
facilities. 

(a)  Definitions  in  EDGAR.  The 
follov.ing  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Applican! 

AppiicHlion 

.Award 

Budget 

Dep.irtiTUT.l 

EDGAR 

Facilities 

Fisciil  Year 

Cranl 

Girintre 

Nonprofit 

Private 

Public 

Recipient 

Sy;ipiif!S 

Secretary 

Work  of  art. 

(b)  The  following  definitions  apply  to 
this  part:  "Academic  facilities,"  as 
defined  in  section  742(1)(A)  of  the  Act, 
are  farther  defined  and  subdivided  into 
the  following  categories: 

(1)  "Instructior.dl  and  library 
facilities"  means — 


(i)  All  rooms  or  areas  used  regularly 
for  instruction  of  students,  for  faculty 
offices,  or  for  library  purposes;  and 

(ii)  Service  areas  that  adjoin  and  are 
used  in  connection  with  the  rooms  or 
areas  referred  to  in  paragarph  (a)(1)  of 
this  definition. 

(2)  "Instruction-related  facilities" 
means — 

(i)  All  rooms  or  areas — other  than 
instructional  and  library  facilities — used 
for  purposes  related  to  the  instruction  of 
students,  for  research,  or  for  the  general 
administration  of  the  educational  or 
research  programs  of  an  institution  of 
higher  education;  and 

(ii)  Service  areas  that  adjoin  and  are 
used  in  conjunction  with  the  rooms  or 
areas  referred  to  in  paragraph  (2)(i)  of 
this  definition. 

(3)  "Health-care  facilities,"  as 
authorized  under  Parts  A  and  C  of  Title 
VII  of  the  Act,  means — 

(i)  Infirm.aries  and  all  other  rooms  or 
areas  used  for  medical  examination  or 
treatment  of  students  and  institutional 
personnel;  and 

(ii)  Service  areas  that  directly  serve 
the  rooms  or  areas  referred  to  in 
paragraph  {3)(i)of  this  definition. 

(20  U.S.C.  Ii32e-1(1)(A1) 

(4)  "Public  health  facilities"  means 
facilities  as  defined  in  section 
742(l)(B)(v)  of  the  Act  (Definitions)  if— 

(i)  These  facilities  are  owmed, 
operated,  and  maintained  by  the 
institution  of  higher  education 
requesting  the  approval  of  a  project 
authorized  under  section  701(1)  of  the 
Act  (funds  to  enable  an  institution  to 
economize  on  energy); 

(ii)  Funds  available  for  the  project  are 
used  solely  for  conversion  or. 
modernization  to  economize  on  the  use 
of  energy  resources;  and 

(iii)  The  project  is  not  limited  to 
facilities  described  in  section 
742(l)(B](v)  of  the  Act  (facilities 
excluded  from  the  definition  of 
academic  facilities). 
(20U.S.C.  1132e-!(l)(B)[v)) 

(5)  "Related  supporting  facilities" 
means  all  other  areas  and  facilities 
necessary  for  the  use,  operation,  and 
maintenance  of  instructionaj  and  library 
facilities,  instruction-related  facilities,  or 
health-care  facilities.  This  term  includes 
building  service  and  circulation  areas 
and  central  maintenance  and  utihty 
facilities  that  serve  more  than  one 
building,  to  the  degree  that  these  central 
facilities  are  used  to  serve  academic 
facilities  eligible  under  Title  VII  of  the 
Act. 

(20  U.S.C,  1132e-I(l)(A)) 

"Acquisition"  means  taking 
ownership  of  property  through  purcha.se. 


(20  U.S.C.  1132e-l(3)(A)) 

"Act"  means  the  Higher  Education 
Act  of  1965  (Pub.  L.  89-329),  as  amended. 
Unless  otherwise  indicated,  title 
references  are  to  titles  of  the  Act. 

"Assignable  areas" — 

(1)  Means  square  footage  of  floor 
space  in  facilities  designed  and 
available  for  assignment  to  specific 
functional  purposes — such  as 
instruction,  research,  and 
administration — and  including  purposes 
that  are  ineligible  for  assistance  under 
Title  VII — such  as  students'  sleeping 
rooms,  apartments,  or  chapels;  but 

(2)  Does  not  mean — 

(i)  Areas  used  for  general  circulation 
within  a  building; 

(ii)  Areas  for  public  washrooms; 

(iii)  Areas  for  building  maintenance  or 
custodial  services;  or 

(iv)  Areas  in  central  maintenance  and 
utility  facihties  that  exist  only  to  support 
the  operation  and  use  of  other  structures 
on  the  campus  and  that  are  not 
available  for  assignment  to  specific 
functional  purposes  as  illustrated  in 
paragraph  (1)  of  this  definition. 

(20  U.S.C.  1123e-l(l)(A)) 

"Brach  campus"  means,  an  institution 
of  higher  education,  in  a  unit  that — 

(a)  Is  separately  organized; 

(b)  Is  located  apart  from  the  parent 
institution;  and 

(c)  Meets  in  its  own  right  the 
definition  of  an  institution  of  higher 
education  as  defined  in  the  Act. 

(20  U.S.C.  1123e-l(6)) 

"Capacity/enrollment  ratio." 

(1)  This  term  means  the  ratio  of  (i)  the 
square  feet  of  assignable  area  of 
instructional  and  library  facilities  to  (ii) 
the  total  student  clock-hour  enrollment 
at  the  campus  of  an  institution. 

(2)  For  purposes  of  this  definition, 
"student  clock-hour  enrollment"  means 
the  aggregate  clock  hours  (sometimes 
called  contact  hours)  per  week  in 
classes  or  supervised  laboratory  or  shop 
work  for  which  all  resident  students — 
i.e.,  students  enrolled  for  credit  courses 
on  the  campus — are  enrolled  as  of  a 
particular  date. 

(3)  A  campus  having  a  formally 
estabUshed  independent  study  program 
or  programs  may  include  systematically 
deternnned  equivalents  of  class  or 
laboidtory  hours. 

(20  U.S.C.  1132a  (4)) 

"Equipment" — other  than  special 
research  equipment — means  a 
manufactured  item  that  has  an  extended 
useful  life,  is  not  consumed  in  use,  and 
has  an  identity  and  function  that  are  not 
lost  through  incorporation  into  a 
different  or  more  complex  unit  of 


substance.  Equipment  is  further 
subdivided  into  two  categories — built-in 
equipment  and  intitlal  equipment — 
defined  as  follows: 

(1)  "Built-in  equipment"  means 
equipment  that  is  a  permanent  part  of  a 
structure. 

(2)  "Initial  equipment"  means 
equipment — other  than  built-in 
equipment — necessary  and  appropriate 
for  the  initial  functioning  of  a  particular 
academic  faciUty  for  that  facility's 
specific  purpose. 

(20  U.S.C.  1132e-l(2)(A)  and  (B)) 

"Full-time-equivalent  number  of 
students"  means  the  following: 

(l)(i)  For  purposes  of  determining 
State  allotments — 

(A)  The  number  of  full-time  students 
enrolled  in  programs  that  consist  wholly 
or  principally  of  studies  normally 
creditable  toward  a  bachelor's  or  higher 
degree; 

(B)  One  third  of  the  number  of  part- 
time  students  enrolled  in  the  programs 
referred  to  in  paragraph  (l)(i)(A)  of  this 
definition; 

(C)  Forty  percent  of  the  number  of 
students  enrolled  in  programs  that  are 
not  normally  creditable  toward  a 
bachelor's  or  higher  degree;  and 

(D)  Twenty-eight  percent  of  the 
remaining  number  of  the  students 
referred  to  in  paragraph  (l)(i)(C)  of  this 
definition. 

(ii)  For  the  purposes  of  this 
computation,  student  enrollment  figures 
for  each  fiscal  year  will  be  those  in  the 
most  recent  U.S.  Department  of 
Education  survey  containing  data  on 
opening  fall  enrollment  in  higher 
education. 

(2)(i)  For  purposes  of  reporting 
undergraduate  enrollment  trends  and 
projections  in  connecfion  with  an 
applicafion  for  financial  assistance  for 
an  individual  institution  under  34  CFR 
Part  618,  the  "full-time  equivalent 
number  of  students"  may  be  defined  by 
each  State  commission  through  a 
specific  provision  in  its  State  plan. 

(ii)  If  a  State  plan  does  not  define  the 
term,  "full-time-equivalent  number  of 
students" — for  application  purposes — 
means  the  total  number  of  full-time 
students  plus  one-third  of  the  number  of 
part-time  students. 

(3)  For  the  purpose  of  the  definition  of 
"full-time-equivelant  number  of 
students,"  full-time  students  are  those 
carrying  at  least  75  percent  of  a  normal 
student-hour  load. 

(20  U.S.C.  1132b-2(c)) 

"Higher  education  building  agency" 
means  any  public  or  nonprofit  entity — 
other  than  the  applicant  institution — 
legally  established  for  the  purpose  of 


providing  or  financing  the  construction, 
reconstruction,  or  renovation  of 
academic  facilities  for  the  applicant 
institution. 

(20  U.S.C.  1132e-l(5)) 

"Institution"  or  "institutions  of  higher 
education"  meand  that  part  of  an 
educational  institution  that  meets  the 
requirements  in  section  1201(a)  of  the 
Act.  The  term  "educational  institution" 
is  limited  to  an  institution  at  which 
teaching  is  conducted. 

(20  U.S.C.  1141(a)) 

"Other  facilities  used  by  students" 
means,  in  connection  with  projects 
relating  to  asbestos  hazards,  any 
facilities  that  are  normally  used  by 
students  on  campus,  even  if  those 
facihties  are  otherwise  ineligible  for 
Federal  assistance  under  Title  VII  of  the 
Act. 

(20  U.S.C.  1132a(5)) 

"Project"  means  all  or  a  portion  of  one 
or  more  structures — 

(1)  That  are  eligible  for  grant  or  loan 
assistance  under  Title  VII; 

(2)  For  which  grant  or  loan  assistance 
is  requested  in  a  single  appHcation;  and 

(3)  That  are  part  of  a  unified 
construction,  reconstruction  or 
renovation  activity  on  the  same  campus. 

(20  U.S.C.  11326-1(2)) 

"Reconstruction  or  renovation  project 
under  section  701  (1),  (2),  and  (5)  of  the 
Act"  means  a  reconstruction  or 
renovation  project  designed  primarily  to 
enable  an  institution  to — 

(1)  Economize  on  the  use  of  energy 
resources; 

(2)  Bring  its  facilities  into  conformity 
with  the  requirements  of  Pub.  L.  90-480, 
commonly  known  as  the  Architectural 
Barriers  Act  of  1968,  as  amended  by 
Pub.  L.  91-205; 

(3)  Bring  its  facilities  into  conformity 
with  the  requirements  of  Section  504  of 
the  Rehabilitation  Act  of  1973  (Pub.  L. 
93-112,  as  amended); 

(4)  Bring  its  academic  facilities  into 
conformity  with  environmental 
protection  or  health  and  safety  programs 
mandated  by  Federal,  State,  or  local 
law,  if  those  requirements  were  not  in 
effect  at  the  time  the  facilities  were 
constructed;  or 

(5)  Detect,  remove,  or  contain 
asbestos  hazards  in  academic  or  other 
facilities  used  by  students. 

(20  U.S.C.  1132a  (1),  (2).  and  (5)) 

"Research  facilities,  including 
libraries." 

(1)  This  term  means  facilities  used  in 
connection  with  research  at  institutions 
of  higher  education  that  have  been 
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defined  and  classified  as  research 
universities  by  the  Carnegie  Council  on 
Policy  Studies  in  Higher  Education. 

(2)  No  distinction  is  made  with  regard 
to  the  type  of  research. 


(3)  Now  find  themselves  with 
increasing  enrollments  and  limited 
facilities. 

(20  U.S.C.  1132a(4):  House  Report  96-520, 
pace  53) 


(20  U.S.C.  1132a-1132e-l  House  Report  96-520, 
page  54) 

Subpart  C — [Reserved] 
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(i)  Must  have  accomplished  minimum 
energy  conservation  measures  required 
by  the  Secretary;  and 

(ii)  Must  have  demonstrated  that  the 
proposed  project  will  result  in 


■*  i  f  1  r"  o  r^  f 


(2)(i)  The  Secretary  considers  as 
eligible  only  those  costs  specifically 
related  to  one — or  a  combination — of 
the  reconstruction  or  renovation 
purposes  specified  in  the  definition  of 


§  617.33    Avoidance  of  duplication  of 
facilities  and  programs. 

(a)  In  addition  to  other  eligibility 
requirements  in  the  Act  and  these 
regulations,  a  project  proposed  by  a 


onixinno   in    anar^ntr 
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deHned  and  classified  as  research 
universities  by  the  Carnegie  Council  on 
Policy  Studies  in  Higher  Education. 

(2)  No  distinction  is  made  with  regard 
to  the  type  of  research. 

(20  U.S.C.  1132a(3)) 

"Special  research  equipment." 

(1)  This  term  means  equipment  used 
in  connection  with  research  at 
institutions  of  higher  education  that 
have  been  defined  and  classified  as 
research  universities  by  the  Carnegie 
Council  on  Policy  Studies  in  Higher 
Education. 

(20  U.S.C.  1132a(3)) 

(2)  No  distinction  is  made  with  regard 
to  the  type  of  research  equipment. 

(3)  However,  books  or  other  library 
materials  are  excluded  from  this 
definition. 

"Sechon  504"  means  Section  504  of 
the  Rehabilitation  Act  of  1973  (Pub.  L. 
93-112,  as  amended)  and  its 
implementing  regulations  (34  CFR  Part 
104). 

"State  commission"  means,  in  each 
State,  the  agency  designated  or 
established  by  that  State — in  its 
agreement  with  the  Secretary  under 
section  1203  of  the  Act — to  administer  a 
program  of  construction,  reconstruction, 
and  renovation  of  undergraduate 
academic  facilities. 

(20  U.S.C.  llSi'b;  11-43) 

'State  plan"  means  the  document — 
submitted  by  a  State  and  approved  by 
the  Secretary  of  Education — that 
describes  the  standards,  methods,  and 
administrative  procedures  the  State 
commission  uses  to — 

(1)  Review  each  project  proposed  by 
an  applicant  in  its  State  for  a  Federal 
grant  for  the  construction, 
reconstruction,  and  renovation  of 
undergraduate  academic  facilities; 

(2)  Determine  and  recommend  the 
relative  priority  of  that  project;  and 

(3)  Determii^.e  and  recommend  for  that 
project  the  Federal  share  of  the  costs 
eligible  for  Federal  financial  assistance. 

(20  U.S.C.  n32b 

"Unusual  increase  in  enrollment" 
means,  at  institutions  of  higher 
education  listed  in  paragraph.s  (1) 
through  (3)  of  this  definition,  an  average 
increase  in  student  enrollment  of  more 
than  10  percent  per  year,  over  a  period 
of  three  years  going  back  to  the  fall  term 
beginning  three  yrars  prior  to  the  filing 
date  for  applications.  The  institutions  to 
which  this  definition  applies  are  those 
that— 

(1)  Enroll  traditionally  underserved 
populations; 

(2)  Have  been  successful  in  their 
access  and  outreach  efforts;  and 


(3)  Now  find  themselves  with 
increasing  enrollments  and  limited 
facilities. 

(20  U.S.C.  1132a(4);  House  Report  96-520, 
page  53) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  These  Programs? 

§  6 1 7. 1 0    Grants  and  loans  for  academic 
facilities  and  special  research  equipment. 

These  programs  provide  grants  and 
loans  for  the  construction, 
reconstruction,  and  renovation  of 
academnic  facilities  and  the  acquisition 
of  special  research  equipment  if  the 
primary  purpose  of  an  applicant's 
proposed  project  is  to  achieve  one  or 
more  of  the  following — 

(a)  Economize  on  the  use  of  energy 
resources.  The  Secretary  gives  priority 
consideration  to  a  project  that  includes 
the  use  of  one  or  more  of  the  following: 
coal,  solar  energy,  and  renewable 
resources; 

(b)  Bring  the  applicant's  anademic 
facilities  into  conformity  with  the 
requirements  of — 

(1)  Pub.  L.  90-480.  commonly  known 
as  the  Architectural  Barrier.s  Act  of  1S68, 
as  aruended  by  Pub.  L.  91-205;  or 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973  (Pub.  L.  93-112),  as  amended; 

(c)  Bring  the  applicant's  academic 
facilities  into  conformity  with  the 
requirements  of  environmental 
protection  or  health  and  safety  piograms 
mandated  by  Federal,  Stato.  or  local 
law,  if  those  requirements  were  not  in 
effect  at  the  time  the  facilities  w^-ie 
con>,tructed; 

(d)  Detect,  remove,  or  cnntiiin 
asbestos  hazards  in  academi':  or  other 
facilities  used  by  students; 

(e)  Construct,  reconstruct,  cr  renovate 
the  applicant's  re.seacch  f.-.c-'iMss, 
including  libraries,  and  anqu'fG  special 
research  equipment;  or 

(t]  Construct,  reconstruct,  or  renovate 
the  applicant's  facilities  to  pic  vide  for 
iinu.sual  increases  in  enroHui'jn:. 

(20U.S,C.  n32b-1132d-4) 

§  617. 11    Types  of  projscts  ti.e  Secretary 
considers  for  assls'ance. 

(a)  The  Secntary  may  announce  the 
.specific  project  purpose  or  purposes — 
from  among  ihose  lisu.'d  in  §  G17.10 — 
t'nat  the  Secretary  will  consider  for 
assistance  in  any  given  fi.scal  year. 

(b)  The  Secretory  makes  the 
announcement  referred  to  in  paragraph 
(a)  of  this  section  through  a  notice 
published  in  the  Federal  Register. 

(c)  The  Secretary  makes  this 
announcement  based  on  tlie  purpose  or 
purposes  for  which  the  Congress  has 
appropriated  funds  for  that  year. 


(20  U.S.C.  1132a-1132e-l  House  Report  96-520, 
page  54) 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§617.30    Determination  of  costs  eligible 
for  Federal  assistance:  general. 

The  Secretary  determines  separately 
for  each  proposed  project  the  costs 
eligible  for  Federal  assistance. 

The  Secretary  bases  the 
determiriation  on — 

(a)  The  factors  in  §  617.31  or  §  617.32, 
as  applicable; 

(b)  The  factors  in  §  617.33,  if 
applicable;  and 

(c)  The  following: 

(1)  The  date  on  which  the  applicant 
incurred  or  contracted  for  a  given  cost. 

(2)  Whether  the  cost  is  an  allowable 
development  cost,  as  defined  in  section 
742(3)  of  the  Act  (Definitions). 

(3)  Whether  the  applicant  has 
incurred  that  cost  in  accordance  with 
these  regulations. 

(4)  That  portion  of  the  facility  eligible 
under  the  type  of  assistance  for  which 
the  applicant  has  submitted  the 
application. 

(5)  The  amount  of  any  other  Federal 
financial  assistance  the  applicant  has 
obtained  or  is  assured  of  obtaining  for 
the  project. 

§  6 1 7.3 1    Conditions  for  grant  approval 
and  determination  of  costs  eligible  for 
Federal  assistance:  projects  related  to 
energy  conservation,  architectural  barriers, 
environmental  protection,  heaith  and 
safety,  or  asbestos  hazards. 

(a)  The  conditions  in  paragraphs  (b) 
through  (c)  of  this  section  apply  to  an 
application  for  assistance  for — 

(1)  A  construction,  reconstruction,  or 
renovation  project  related  to  energy 
conservation;  or 

(2)  A  reconstruction  or  renovation 
project  related  to — 

(i)  Bringing  facilities  into  conformity 
with  the  Architectural  Barriers  Act  of 
1968  or  Section  504  of  the  Rehabilitation 
Act  of  1973; 

(ii)  Bringing  facilities  into  conformity 
with  environmental  protection  or  health 
and  safety  programs  mandated  by  law; 
or 

(iii)  Tho  detection  and  control  of 
asbestos  hazards. 

(b)  The  Secretary  approves  an 
application  only  if  it  contains  sufficient 
information  to  demonstrate  that  the 
applicant's  proposed  project  meets  the 
following  requirements: 

(1)  For  assistance  for  energy 
conservation,  the  applicant — 
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(4)  Any  cost  for  the  acquisition  of  a 
structure  in  connection  with  an 
application  for  reconstruction  or 
renovation. 

f?;l  Anv  rnsf  for  initial  eauinment 


Sec. 

618.32  Invitation  for  bids. 

618.33  Documents  a  State  commission  must 
submit  to  tiie  Secretary. 

618.34  Notification  of  an  applicant. 

A1H  ■;=;     DiQnnQilinn  nf  all  aDolications  not 


construction,  reconstruction,  and 
renovation  of  undergraduate  facilities 
are  listed  in  34  CFR  617.2. 
(20  U.S.C.  1132(b)  and  (c)) 
(b)  An  applicant  shall  apply  under  this 


_1-: 1 
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(i)  Must  have  accomplished  minimum 
energy  conservation  measures  required 
by  the  Secretary;  and 

(ii)  Must  have  demonstrated  that  the 
proposed  project  will  result  in 
significant  savings  in  energy 
consumption  or  related  costs; 

(iii)  To  receive  priority  consideration 
by  the  Secretary,  must  include  in  the 
proposed  project  the  use  of  one  or  more 
of  the  following:  coal,  solar  energy,  and 
renewable  resources. 

(2)  For  assistance  for  the  removal  of 
architectural  barriers  for  the 
handicapped,  the  proposed  project 
must — 

(i)  Be  deemed  necessary  to  provide 
program  accessibility  under  Section  504; 
and 

(ii)  Conform  to  the  requirements  of 
Pub.  L.  90-480  commonly  known  as  the 
Architectural  Barriers  Act  of  1968; 

(iii)  Meet  the  most  recently  published 
standards  of  the  American  national 
Standards  Institute  (ANSI  Standards); 
and 

(iv)  To  receive  priority  consideration 
by  the  Secretary,  hold  promise  of 
accomplishing  an  exemplary  program  of 
compliance  with  Section  504  that  would 
be  helpful  to  similar  institutions  around 
the  country  and  would  not  likely  be 
carried  out  in  the  absence  of  Federal 
funds. 

(1  louse  Report  96-520,  page  54) 

(3)  For  assistance  in  meeting 
environmental  or  health  and  safety 
requirements,  the  proposed  project  must 
be  required  by  local,  State,  or  Federal 
law  provided — in  the  case  of  a 
reconstruction  or  renovation  project — 
those  requirements  were  not  in  effect  at 
the  time  the  facilities  were  constructed. 

(4)  For  projects  relating  to  asbestos 
hazards,  the  applicant  must  justify  to  the 
satisfaction  of  the  Secretary  that  the 
proposed  project  is  urgently  needed  to 
detect,  remove  or  contain  asbestos 
hazards  in  academic  or  other  facilities 
used  by  students. 

(5)(i)  An  application  involving  a 
combination  of  two  or  more  of  the 
purposes  in  paragraphs  (b)(1).  (2),  (3),  or 
(4)  of  this  section  must  satisfy  each  of 
the  specific  requirements. 

(ii)  Any  portion  of  an  application  not 
meeting  the  applicable  requirements  is 
ineligible  for  assistance,  except  as 
permitted  under  paragraph  (d)(2)(ii)  of 
this  section. 

(c)  The  Secretary  considers  a  project 
only  if  it  has  a  total  eligible  cost,  as 
specified  in  paragraph  (c)  of  Ihi.'j  section, 
of  at  least  $10,000. 

(d)(1)  The  Secretary  bases  the 
determination  of  costs  eligible  for 
Federal  assistance  on  a  review  of  each 
application. 


(2)(i}  The  Secretary  considers  as 
eligible  only  those  costs  specifically 
related  to  one — or  a  combination — of 
the  reconstruction  or  renovation 
purposes  specified  in  the  definition  of 
"Reconstruction  or  renovation  project 
under  section  701  (1),  (2),  and  (5)  of  the 
Act." 

(ii)  However,  the  Secretary  may 
approve  costs  not  specifically  related  to 
the  purposes  in  that  definition  to  the 
extent  that  they  do  not  exceed  10 
percent  of  costs  that  are  specifically 
related,  if  the  Secretary  finds  that  the 
costs  not  specifically  related  are  part  of 
the  project  for  which  Federal  assistance 
is  requested. 

(e)  The  Secretary  awards  a  grant  or 
loan  on  condition  that  the  recipient 
award  the  contract  or  begin  on-site 
work  within  18  months  from  the  date  of 
loan  approval  or  the  date  of  grant 
approval  or — in  the  case  of  a  recipient 
having  both  a  grant  and  a  loan — the 
earlier  of  the  date  of  loan  approval  or 
the  date  of  grant  approval. 

(20  U.S.C.  1132a  (1),  (2),  (5):  20  U.S.C.  11326- 
1(3)) 

§  617.32    Determination  of  costs  eligible 
for  Federal  assistance:  projects  related  to 
research  facilities,  research  equipment,  or 
unusual  increases  in  enrollment. 

(a)  The  conditions  in  paragraphs  (b) 
and  (c)  of  this  section  apply  to  an 
application  for  assistance  for  a 
constrviction,  reconstruction,  or 
renovation  project  related  to — 

(ij  Research  facilities; 

(ii)  The  acquisition  of  special  research 
equipment;  or 

(iii)  An  unusual  increase  in 
enrollment. 

(b)  The  Secretary  approves  the 
development  cost  of  a  proposed  project 
only  if  the  application  contains 
sufficient  information  to  demonstrate 
that  the  applicant's  proposed  project 
meets  the  following  requirements: 

(1)  For  assistance  to  construct, 
reconstruct,  or  renovate  research 
facilities,  including  libraries,  or  to 
acquire  special  research  equipment,  the 
applicant  must  have  demonstrated  that 
tlie  proposed  project  is  necessary  for  the 
up-gr;;d;".g  of  the  research  facilities  at 
the  institution. 

(2)  For  assistance  to  construct, 
reconstruct,  or  renovate  academic 
facilities  to  increase  student  enrollment 
capacity,  the  applicant  must  have 
demonstrated  that  the  institution  has 
experienced  an  unusual  increase  in         » 
enrollment  as  defined  in  §  617.7(b). 

(c)  The  Secretary  bases  the 
determination  of  costs  eligible  for 
Federal  assistance  on  a  review  of  each 
application. 


§  617.33    Avoidance  of  duplication  of 
facilities  and  programs. 

(a)  In  addition  to  other  eligibility 
requirements  in  the  Act  and  these 
regulations,  a  project  proposed  by  a 
public  institution  of  higher  education 
must — in  order  to  avoid  dupHcation  of 
facilities  and  programs — ^meet  the 
requirements  of  urgency  as  described  in 
paragraph  (b)  of  this  section. 

(b)(1)  The  Secretary  bases  the 
determination  of  urgency  of  need  under 
paragraph  (a)  of  this  section  on 
whether — 

(i)  The  applicant  has  a  history  of  not 
serving  persons  of  a  peirticular  race, 
color,  or  national  origin;  or 

(ii)  There  are  within  the  geographic 
area  the  applicant  serves  one  or  more 
other  public  institutions  of  higher 
education  that  have  a  history  of  not 
serving  persons  of  a  particular  race, 
color,  or  national  origin. 

(2)  If  either  condition  described  in 
paragraph  (b)(1)  of  this  section  is 
present,  the  Secretary  determines — or 
the  State  commission,  in  the  case  of  an 
application  for  a  grant  for 
undergraduate  academic  facilities  shall 
determine — that  urgency  of  need  does 
not  exist  unless  the  applicant  provides 
evidence  satisfactory  to  the  Secretary — 
or  to  the  commission,  if  appropriate — 
that  the  proposed  project  and  the 
proposed  use  of  the  facilities  to  be 
constructed,  reconstructed,  or  renovated 
under  the  project  will  not — 

(i)  Establish  or  increase  the 
identifiability  of  any  of  the  institutions 
on  the  basis  of  race,  color,  or  national 
origin;  or 

(ii)  Impede  the  elimination  of  the 
identifiability  of  any  of  the  institutions 
on  the  basis  of  race,  color,  or  national 
origin. 

(20  U.S.C.  1132a:  1132b— 1132d-3:  Shannon 
vs.  HUD,  436  F.  2d  809) 

Subpart  E— What  Conditions  Must  Be 
Met  by  an  Applicant? 

§  617.40    Cost  requirements. 

(a)  If,  under  the  Act,  an  applicant  files 
for  assistance  for  a  proposed  project  for 
the  first  time  on  or  after  the  effective 
date  of  these  regulations,  the  Secretary- 
excludes  the  following  from  eligible 
development  costs: 

(1)  Any  cost  for  land  incurred  more 
than  two  years  before  the  applicant  files 
the  application. 

(2)  Any  cost  for  land  in  connection 
with  an  application  for  reconstruction  or 
renovation. 

(3)  Any  cost  for  the  acquisition  of  a 
structure  incurred  more  than  one  year 
before  the  applicant  files  the 
application. 
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§618.12    Amendment  to  State  plan. 

(a)  A  State  may  at  any  time  submit  a 
proposed  amendment  to  its  State  plan. 

(b)  The  Secretary  determines  the  form 
in  which  the  State  submits  the  proposed 
amendment. 


requirements  of  section  711  of  the  Act 
(State  plan). 

(20  U.S.C.  1132b) 

Subpart  D— How  Does  an  Applicant 

Annlu  trt  a  ^tatn  fnr  a  (irani"? 


(2)  In  that  case  the  commission  shall 
consider  the  application  at  only  those 
closing  dates  that  occur  no  later  than  12 
months  after  the  applicant  has  begun  the 
construction,  reconstruction,  or 

rpnnvii'inn. 


86346 
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(4)  Any  cost  for  the  acquisition  of  a 
structure  in  connection  with  an 
application  for  reconstruction  or 
renovation. 

(5)  Any  cost  for  initial  equipment 
incurred  before  the  date  the  applicant 
files  the  application. 

(6)  Any  cost  for  construction, 
reconstruction,  renovation,  or  built-in 
equipment  if  the  contract  was  entered 
into — 

(i)  Before  the  date  the  applicant  filed 
the  application;  and 

(ii)  Before  the  Secretary  concurred  in 
the  awarding  of  the  contract. 

(b)  A  grantee  must  obtain  from  the 
Secretary  a  determination  of  eligible 
costs — 

(1)  Before  advertising  for  or  soliciting 

bids;  and 

(2)  Before  awarding  any  contract  for 
construction,  reconstruction,  or 
renovation  under  the  Act. 

(c)  The  Secretary  approves  costs  only 
after  the  Secretary  or  the  appropriate 
official  of  another  Federal  agency  has 
approved  Federal  assistance  for  the 
construction,  reconstruction,  or 
renovation  of  the  facility. 

(20  U.S.C.  1132e-l(3)) 

The  Secretary  proposes  to  add  a  new 
Part  618  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows; 

Part  618— GRANTS  FOR  THE 
CONSTRUCTION,  RECONSTRUCTION, 
AND  RENOVATION  OF 
UNDERGRADUATE  ACADEMIC 
FACILITIES 
Subpart  A— General 

Sec. 

618.1  Grants  for  the  Conslruc.lion, 
Reconstruction,  and  Renovation  of 
Undergraduate  Academic  Facilities. 

618.2  Eligible  parties. 

618.3  Regulations  that  apply  to  grants  for 
the  Construction,  Reconslruction.  and 
Renovation  of  Undergraduate  Acadoinic 
Facilities. 

618.4  Defintions  that  apply  to  grants  fijr  the 
Construction,  Reconstruction,  and 
Renovation  of  Undergraduate  Acadomic 
Facilities. 

Subpart  B— How  Does  a  State  Apply  To 
Participate? 

618.10  State  plan. 

618.11  Continuation  of  State  plan 

618.12  Amendment  to  State  plan. 

618.13  Standards  for  determining  the 
Federal  share  of  eligible  projects. 

Subpart  C— How  Does  the  Secretary 
Approve  a  State  Plan? 

618.20    Approval  of  a  State  plan. 

Subpart  D— How  Does  an  Applicant  Apply 
to  a  State  for  a  Grant? 

618.30  Submission  of  application  to  Stale 
commission. 

618.31  Application  closing  dates. 


Sec. 

618.32  Invitation  for  bids. 

618.33  Documents  a  State  commission  must 
submit  to  the  Secretary. 

618.34  Notification  of  an  applicant. 

618.35  Disposition  of  all  appHcations  not 
recommended  for  a  grant. 

618.36  Amendment  to  an  application. 

618.37  Project  changes. 

618.38  Supplemental  application. 

Subpart  E— How  Does  a  State  Rank 
Applications  and  Recommend  Them  for 
Approval  by  the  Secretary? 

618.40  Standards  and  methods  for  ranl<ing 
proposed  projects. 

618.41  Selection  criteria:  general. 

618.42  Selection  criteria:  projects  based  on 
unusual  increases  in  enrollment. 

618.43  Selection  criteria:  projects  dealing 
with  resf;.:rch  facilities,  including 
libraries,  and  the  acquisition  of  special 
research  equipment. 

618.44  Selection  criteria;  projects  based  on 
energy  conservation. 

618.45  Selection  criteria:  projects  to  remove 
architectural  barriers. 

618.46  Selection  criteria:  projects  to  meet 
environmental  protection  or  health  and 
safety  programs  mandated  by  law. 

618.47  Selection  criteria:  projects  to  detect, 
remove,  or  contain  asbes'.os  hazards. 

618.48  Selection  criteria:  projects  directed  to 
two  or  more  purposes. 

618.49  Selection  criteria:  additional  criteria. 
eiS-.'SO    Verification  of  application  data  and 

in.stitutional  and  project  eligibility. 

618.51  Determination  of  relative  priorities 
and  Federal  shares. 

618.52  Procedures  if  funds  are  insufficient. 

618.53  Apportionment  of  State  allotment 
among  closing  dates. 

618.54  Procedures  if  State  allotment  is 
apportioned  or  not  apportioned  among 
closing  dates. 

618.55  Offer  of  a  partial  Federal  share. 

Subpart  F— How  Does  the  Secretary  Make  a 
Grant? 

616.60  Conditions  for  grant  approval, 

618.61  Grant  award. 

618.02     Adjustment  in  the  amount  of  the 
Federal  share. 
Authority.— Sees.  701-742  of  Pub.  L.  96-374. 
title  Vll.  the  Higher  Education  Act,  as 
amended,  (20  U.S.C.  1i;i2a-1132e-a)  unless 
otherwise  noted. 

Subpart  A— General 

§  618.1     Grants  for  the  construction, 
reconstruction,  and  renovation  of 
undergraduate  academic  facilities. 

This  State-administered  program 
provides  grants  for  the  construction, 
reconstruction,  and  renovation  of 
undergraduate  academic  facilities  if  the 
primary  purpose  of  an  applicant's 
proposed  project  is  to  achieve  one  or 
more  of  the  objectives  listed  in  34  CFR 
617.10. 

[20  U.S.C.  1132b) 

§618.2    Eligible  parties. 

(a)  The  two  categories  of  parties 
eligible  to  apply  for  grants  for 


construction,  reconstruction,  and 
renovation  of  undergraduate  facilities 
are  listed  in  34  CFR  617.2. 
(20  U.S.C.  1132(b)  and  (c)) 

(b)  An  applicant  shall  apply  under  this 
part  for  a  project  involving  combined 
graduate  and  undergraduate  facilities. 

(20  U.S.C.  1132b-2(g)) 

§  618.3    Regulations  that  apply  to  grants 
for  the  construction,  reconstruction,  and 
renovation  of  undergraduate  academic 
facilities. 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  34  CFR  617.6. 

(b)  The  regulations  in  this  Part  618. 

(c)  The  regulations  in  34  CFR  Part  604, 
which  implements  section  1203  nf  the 
Act  (Federal-State  agreement). 

(20  U.S.C.  1132) 

§  618.4    Definitions  that  apply  to  grants  for 
the  construction,  reconstruction,  and 
renovation  of  undergraduate  academic 
facilities. 

The  definitions  in  34  CFR  617.7  apply 
to  this  program. 

Subpart  B— How  Does  a  State  Apply  to 
Participate? 

§618.10    State  plan.' 

(a)  A  State  that  desires  to  participate 
in  the  program  of  Grants  for  the 
Construction,  Reconstruction,  and 
Renovation  of  Undergraduate  Academic 
Facilities  shall — 

(1)  Have  an  agreement  with  the 
Secretary  under  section  1203  of  the  Act; 
and 

(2)  Submit  annually,  through  its  State 
commission,  a  State  plan. 

(b)  The  Secretary— 

(1)  Determines  the  form  in  which  the 
State  submits  its  plan; 

(2)  Specifies  the  type  of  information 
that  the  State  shall  supply;  and 

(3)  Specifies  criteria  the  State  plan 
must  include  for  determining  relative 
priorities  of  proposed  projects  (as 
explained  in  §  618.40). 

(c)  The  plan  may  include  a  definition 
of  "full-time-equivalent  number  of 
students"  other  than  the  definition  in  34 
CFR  617.7(b). 

(d)  The  Secretary  must  receive  the 
plan  at  least  60  days  prior  to  the  first 
closing  date  contained  in  the  plan. 

(20  U.S.C.  n32b;  1143) 

§  61 8. 1 1    Continuation  of  State  plan. 

If  a  State  intends  to  continue  its 
existing  plan  for  the  following  fiscal 
year,  the  Secretary  must  receive 
notification  of  this  in  writing  from  the 
State  at  least  60  days  before  the  first 
closing  date  of  that  next  fiscal  year. 
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(d)  If  the  commission  carries  over  an 
application  from  one  closing  date  to  the 
next,  the  applicant — if  necessary— shall 
amend  those  portions  of  the  application 
requiring  data  on  enrollments  and 


Subpart  E— How  Does  a  State  Rank 
Applications  and  Recommend  Them 
for  Approval  by  the  Secretary? 

§  6 1 8.40    Standards  and  methods  for 


in  favor  of  or  adverse  to  the  ranking  of 
an  application; 

(1)  The  type  of  control  or  sponsorship 
of  the  applicant  institution. 

(2)  The  fact  that  the  project  had 
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§  618.12    Amendment  to  State  plan. 

(a)  A  State  may  at  any  time  submit  a 
proposed  amendment  to  its  State  plan. 

(b)  The  Secretary  determines  the  form 
in  which  the  State  submits  the  proposed 
amendment. 

(c)  If  the  Secretary  approves  the 
amendm.ent,  the  State  shall  uniformly 
apply  that  amendment  to  all 
applications  received  by  the  first  closing 
date  following  the  approval. 

(d)  Unless  otherwise  specified  in  the 
Slate  plan,  an  amendment  becomes 
effective  immediately  when  the 
Secretary  approves  it. 

(e)  Paragraph  (d)  of  this  section  does 
not  apply  to  an  amendment  that — 

(1)  Affects  the  standards  and  methods 
for  determining  priorities; 

(2)  Alters  the  Federal  share:  or 

(3)  Changes  a  closing  date. 

(f)  The  types  of  amendments  referred 
to  in  paragraph  (e)  of  this  section 
become  fiifective — 

(1)  Kc  sooner  than  60  days  after  the 
Secretary  receives  them;  and 

(2)  In  any  event,  no  sooner  than  30 
days  after  the  Secretary  approves  them. 

(gj  If  an  amendment  to  the  State  plan 
Is  required  by  legislation  or  new  or 
revised  regulations,  that  amendment 
may  be  effective  immediately  after  the 
Secretary  approves  it. 

(20  U.S.C.  1132b) 

§  618.13    Standards  for  determining  the 
Federal  share  of  eligible  projects. 

(a)  A  State  plan  must — 

(1)  Specify  as  a  uniform  perccnUjge 
the  Federal  share  of  the  costs  eligible  for 
Federal  financial  assistance;  or 

(2)  Prescribe  the  standards  or  methods 
by  which  the  State  commission 
determines  the  Federal  share  of  the 
costs. 

(20  U.S.C.  1132b(a][2)lB)) 

(b)  The  Federal  share  of  a  project's 
costs  may  not  exceed  50  percent  of  the 
eligible  development  costs. 

(20  U.S.C.  1132b-l(a)[3);  1132-1(4]) 

(c)  Standards  and  methods  for 
determining  the  Federal  share  of  eligible 
costs  must — 

(1)  Be  objective  and  simple  to  apply; 

(2)  Be  based  on  the  data  that  an 
applicant  is  required  to  include  in  its 
application;  and 

(3)  Be  consistent  with  the  standards  in 
the  State  plan  for  determining  relative 
priorities. 

(20  U.S.C.  1132b(a)(2)(Bj) 

Subpart  C— How  Does  the  Secretary 
Approve  a  State  Plan? 

§  618.20    Approval  of  a  State  plan. 

The  Secretary  approyes  a  State  plan  if 
the  Secretary  is  satisfied  it  meets  the 


requirements  of  section  711  of  the  Act 
(State  plan). 

(20  U.S.C.  1132b) 

Subpart  D — How  Does  an  Applicant 
Apply  to  a  State  for  a  Grant? 

§  618.30    Submission  of  application  to 
State  commission. 

(a)  An  apphcant  shall  submit  directly 
lo  its  State  commission — 

(1)  Its  application;  and 

(2)  Any  supplemental  information  the 
commission  may  require. 

(bj  The  commission  shall  officially 
record  the  date  of  receipt  of  the 
application. 

(20  U.S.C.  1132b(a)[4)) 

§  618.31     Application  closing  dates. 

(a)  In  its  State  plan  a  State  shall 
establish  closing  dates  for  submission  of 
applications  for  funds  allotted  under 
section  713(b)  and  713(c)  of  the  Act 
(allotment  for  grants  to  public 
community  colleges  and  public  technical 
institutes;  allotment  for  grants  to  all 
other  institutions  of  higher  education). 

(b)  The  State  plan  shall  provide  at 
least  two  closing  dates  during  a  Federal 
fiscal  year  for  each  of  the  two  categories 
of  institutions  referred  to  in  34  CFR 
617.2. 

(c)(1)  All  closing  dates  established  in 
the  State  plan  must  be  between  October 
31  and  May  15. 

(2)  The  first  closing  date  must  be  prior 
to  January  1. 

(d)  If  the  Secretary  permits,  after 
determining  the  presence  of  unusual 
circumstances — 

(l)(i)  The  State  commission  may 
waive  a  closing  date  if  the  commission 
gives  reasonable  prior  notice  of  waiver 
to  the  institutions  that  may  be  affected 
by  that  date. 

(ii)  In  that  case  an  applicant  may  File 
an  apphcation  before  the  next  closing 
date  established  by  the  State 
commission  for  that  fiscal  year; 

(2)  The  State  plan  may  provide  for  a 
closing  date  after  May  15;  or 

(3)  Both  paragraphs  (d)(1)  and  (2)  of 
this  section. 

(20  U.S.C.  1132b-2(b)  and  (c)) 

§  618.32    Invitation  for  bids. 

(a)  An  applicant  may  not  invite  bids 
for  construction,  reconstruction,  or 
renovation  under  its  proposed  project 
before  submitting  its  initial  application 
to  the  State  commission. 

(b)(1)  However,  paragraph  (a)  of  this 
section  does  not  apply  if  an  agency  of 
the  United  States  has  abeady  approved 
assistance  for  the  project  under  Title  VII 
or  some  other  Federal  construction 
program. 


(2)  In  that  case  the  commission  shall 
consider  the  application  at  only  those 
closing  dates  that  occur  no  later  than  12 
months  after  the  applicant  has  begun  the 
construction,  reconstruction,  or 
renovation. 

(20  use.  n32b-2!b]a:'.d(c) 

§  618.33    Documents  a  State  commission 
must  submit  to  the  Secretary. 

On  completing  its  consideration  of 
applications  for  each  closing  date,  but 
no  later  than  45  days  after  each  closing 
date,  a  State  com.mission  shall  forward 
the  following  to  the  Secretary: 

(a)  A  current  application  summary 
report,  in  a  form  prescribed  by  the 
Secretary,  fur  each  category  of 
applicants.  The  commission  shall  list  m 
its  report — 

(1)  Each  application  received  for  that 
closing  date,  including  those  carried 
over  from  the  previous  closing  date; 

(2)  Each  application  returned  to  an 
applicant  and  the  reason  for  the  return 
of  that  application;  and 

(3)  The  priority  and  Federal  share — 
determined  according  to  the  State 

plan — for  each  project  recommended  for 
Federal  assistance. 

(b)  For  each  project  to  which  the 
commission  has  assigned  a  priority  high 
enough  to  enable  that  project  to  qualify 
for  a  Federal  grant  within  the  amount  of 
funds  available  in  the  allotment  for  the 
State,  the  application  form  and  exhibits 
in  the  number  of  copies  the  Secretary 
requests. 

(20  U.S.C.  1132b(d)(2);  1132b-2(f>)) 

§  618.34    Notification  of  an  applicant. 

A  State  commission  shall — 

(a)  P.'-omptly  notify  an  applicant  of  the 
results  of  all  determinations  regarding 
its  application  as  of  each  closing  date; 
and 

(b)  On  request  and  according  to 
procedures  that  the  commission  has 
established,  give  an  applicant  access  to 
the  records  of  official  proceedings  on  the 
basis  of  which  the  commission 
determined  relative  priorities  and 
Federal  shares  of  all  applications. 

§  618.35    Disposition  of  all  applications  not 
recommended  for  a  grant 

(a)  A  State  commission  shall  notify  all 
unsuccessful  applicants  when  funds  are 
no  longer  available  in  the  State 
allotments  for  that  fiscal  year. 

(b)  The  commission  may  retain  until 
the  end  of  the  Fiscal  year  an  application 
that  it  does  not  recommend  for  a  grant. 

(c)  The  commission  may  reconsider 
for  the  following  fiscal  year  an 
application  that  if  has  not  recommended 
for  a  grant  if  the  applicant  requests  the 
commission,  in  WTiting,  to  reconsider  its 
application  in  that  subsequent  year. 
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with  the  year  that  began  three  years 
preceding  the  closing  date  for  which  the 
application  is  being  considered. 

(3)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 


energy  resources,  based  on  an  estimate 
of  savings  in  annual  operating  costs. 

(2)  The  estimated  savings,  if  any,  in 
annua!  operating  costs  are  the  difference 
between — 

fil  The  averase  routine  operatinc 


§  618.46    Selection  criteria:  projects  to 
meet  environmental  protection  or  Itealth 
and  safety  programs  mandated  by  law. 

For  reconstruction  or  renovation 
projects  to  meet  environmental 
protection  or  health  and  safety  programs 
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(d)  If  the  commission  carries  over  an 
application  from  one  closing  date  to  the 
next,  the  applicant — if  necessary— shall 
amend  those  portions  of  the  application 
requiring  data  on  enrollments  and 
available  instructional  and  library  or 
health  care  facilities  or  both— as 
appropriate — to  reflect  most  recent  fall 
term  data. 
(20  U.S.C.  132b(a)) 
§  618.36    Amendments  to  an  application. 

(a)  Any  time  prior  to  a  closing  date  for 
which  an  applicant  asks  its  State 
commission  to  consider  its  application, 
the  applicant  may  make  changes  in  the 
application  by  informing  the 
commission,  in  writing,  of  those 
changes. 

(b)  After  the  closing  date  the 
commission  may  not  permit  changes  in 
the  application  except  for  corrections  or 
the  submission  of  additional  data  the 
commission  requests. 

(20  U.S.C.  1132b-l) 

§  6 1 8.37    Project  changes. 

After  a  State  commission  has 
forwarded  a  recommended  project  to  the 
Secretary,  the  Secretary  does  not 
approve  any  substantial  changes  in  the 
nature  or  scope  of  the  project  unless  the 
Secretary  determines  that  those  changes 
would  not  have  affected  the 
commission's  original  recommendation 
of  the  project  for  a  grant. 

(20  U.S.C.  1132b-l) 

§  618.38    Supplemental  application. 

(a)  If  an  applicant  has  received 
approval  of  a  grant  for  undergraduate 
academic  facihties  but  has  not  received 
the  maximum  Federal  share  allowable 
under  the  Act  or  the  applicable  State 
plan,  the  applicant  may  file  a 
supplemental  application. 

(b)  A  supplemental  application — 

(1)  Must  be  in  the  form  of  a  written 
request  to  the  State  commission;  and 

(2)  Must  contain  all  amended 
application  data  necessary  to  enable  the 
commission  to  assign  a  priority  to  the 
application  and  to  calculate  a  revised 
eligible  development  cost  of  the  project, 
if  applicable. 

(c)  However,  the  commission  may  not 
consider  a  supplemental  application 
for — 

(1)  A  closing  date  that  is  more  than  12 
months  after  the  applicant  has  started 
construction,  reconstruction,  or 
renovation;  or 

(2)  A  closing  date  that  is  after  the  date 
the  applicant  has  substantially 
completed  the  project. 

(20  U  S.C.  li32b-l) 


Subpart  E— How  Does  a  State  Rank 
Applications  and  Recommend  Them 
for  Approval  by  the  Secretary? 

§  6 1 8.40    Standards  and  methods  for 
ranking  proposed  projects. 

The  following  requirements  govern  the 
standards  and  methods  for  ranking 
proposed  projects  under  a  State  plan; 

(a)  In  its  plan  a  State  shall  specify 
criteria  and  methods  for  assessing  and 
ranking  proposed  projects  for  the 
construction,  reconstruction,  and 
renovation  of  undergraduate  academic 
facilities.  The  State  shall  specify  these 
criteria  and  methods  separately  for — 

(1)  Public  community  colleges  and 
public  technical  institutes;  and 

(2)  Other  institutions  of  higher 
education. 

(b)  For  all  proposed  projects  under 
this  program,  the  State  plan  must 
include — 

(1)  The  selection  criteria  in  §  618.41; 
and 

(2)  As  applicable,  the  selection  criteria 
in  §§  618.42,  618.43,  618.44,  618.45. 
618.46.  618.47.  or  618.48. 

(c)  (1)  The  State  plan  may  include 
additional  criteria — worth  up  to  40 
percent  of  the  total  possible  point 
score — for  assessing  and  ranking 
proposed  projects  as  long  as  none  of 
those  criteria  is  inconsistent  with  the 
criteria  specified  in  §§  618.41  through 
618.48. 

(2)  The  State  commission  may  apply 
the  additional  criteria  referred  to  in 
paragraph  (c)(1)  of  this  section  if  those 
criteria  are  approved  by  the  Secretary. 

(d)  (1)  The  State  commission  shall 
assign  points  to  each  criterion  according 
to  an  objective  method  contained  in  the 
State  plan. 

(2)  In  determining  relative  priorities 
among  applicants,  the  commission  shall 
apply  each  criterion  uniformly. 

(e)  The  State  shall  develop  its  criteria 
and  methods  for  determining  relative 
priorities  on  the  basis  of — 

(1)  Information  to  be  included  by  the 
applicant  in  the  application  form  that 
the  Secretary  prescribes; 

(2)  Supplemental  information 
requested  from  all  applicants  by  the 
State  commission;  and 

(3)  Data  on  file  with  the  State 
commission,  including  public  reports  or 
publications. 

(f)  In  its  plan  the  State  shall  specify 
criteria  and  methods  for  determining 
priority  between  or  among  applications 
receiving  identical  scores. 

(g)  The  State  plan  may  not  consider 
adverse  to  the  ranking  of  an  application 
an  institution's  readiness  to  admit  out- 
of-State  students. 

(h)  The  State  plan  may  not  consider 
any  of  the  following  as  a  priority  either 


in  favor  of  or  adverse  to  the  ranking  of 
an  application: 

(1)  The  type  of  control  or  sponsorship 
of  the  applicant  institution. 

(2)  The  fact  that  the  project  had 
commencd  before  the  date  of  the 
application. 

(3)  The  fact  that  part  of  the  cost  of  the 
project  had  been  incurred  prior  to,  or 
under  a  contract  entered  into  before,  the 
date  of  the  application. 

(i)  The  commission  shall  insure  that 
all  potential  applicants  are  informed 
about  the  forms,  definitions,  and 
supplementary  data  sources  that  the 
commission  uses — 

(1)  In  applying  the  required  and 
optional  criteria  in  the  State  plan;  and 

(2)  In  determining  relative  priorities. 

(20  U.S.C.  1132b(a)(2)(A)) 

§  6 1 8.4 1    Selection  criteria:  general. 

Among  its  criteria  for  determining 
relative  priorities  for  institutions  and 
branch  campuses  under  this  program, 
the  State  shall  include  the  following; 

(a)  Use  of  existing  facilities.  (1)  One 
or  more  criteria  shall  deal  with  the 
effective  use  of  existing  academic 
facilities. 

(2)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(b)  Enrollment  of  low-income 
students.  (1)  A  criterion  shall  deal  with 
the  extent  of  the  applicant's  commitment 
to  the  enrollment  of  a  substantial 
number  of  students  from  low-income 
families. 

(2)  The  commission  shall  assign  at 
least  five  percent  of  the  total  possible 
point  score  to  this  criterion. 

(c)  Enrollment  of  disabled  veterans. 
(1)  A  criterion  shall  deal  with  the  extent 
of  the  applicant's  commitment  to  the 
enrollment  of  a  substantial  number  of 
disabled  veterans. 

(2)  The  commission  shall  assign  at 
least  five  percent  of  the  total  possible 
point  score  to  this  criterion. 

(20  U.S.C.  1132b) 

§  618.42    Selection  criteria:  projects  based 
on  unusual  increases  in  enrollment. 

For  construction,  reconstruction,  or 
renovation  projects  based  on  unusual 
increases  in  enrollment  (section  701(4) 
of  the  Act),  the  State  plan  shall,  in 
addition  to  the  criteria  in  §  618.41, 
include  at  least  the  following  criteria: 

(a)  Increase  in  enrollment.  (1)  One  or 
more  criteria  shall  deal  with  the  extent 
of  the  actual  numerical  or  percentage 
increase,  or  both,  in  full-time-equivalent 
student  enrollment  at  the  campus  at 
which  the  construction,  reconstruction, 
or  renovation  is  to  take  place. 

(2)  The  increase  shall  be  measured  by 
covering  three  years  separately,  starting 
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(a)  Readiness  to  com.mcnce  project. 
(1)  One  of  more  criteria  shall  deal  with 
the  timeliness  by  which  an  applicant 
can  start  its  project. 

{7.\  The  rnmmission  shall  assien  at 


(b)  Assign  to  that  application,  in 
accordance  with  the  provisions  of  the 
State  plan,  its — 

(1)  Relative  priority;  and 

(2)  Recommended  Federal  share. 


(1)  Shall  carry  over  to  any  subsequent 
closing  dates  in  the  same  fiscal  year  all 
eligible  applications  for  which  a  full 
Federal  share  is  not  available;  and 

(2)  Is  prohibited  from  requiring  those 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Proposed  Rules 


8C349 


with  the  year  that  began  three  years 
preceding  the  closing  date  for  which  the 
application  is  being  considered. 

(3)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

[h]'  Increase  in  capacity.  (1)  One  or 
more  criteria  shall  deal  with  the  amount 
or  percentage,  or  both,  by  which  the 
proposed  project  will  increase  the 
assignable  area  at  that  campus. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 
(20  U.S.C.  1132b-l:  1132a(4)) 

§618.43    Selection  criteria:  projects 
dealing  with  research  facilities,  including 
libraries,  and  the  acquisition  of  special 
research  equipment. 

For  construction,  reconstruction,  or 
renovation  projects  dealing  with 
research  facilities,  including  libraries, 
and  the  acquisition  of  special  research 
facilities  (section  701(3)  of  the  Act)  the 
State  plan  shall,  in  addition  to  the 
criteria  in  §  618.41,  include  at  least  the 
following  criteria: 

(a)  Amount  of  research  space  to  be 
upgraded.  (1)  One  or  more  criteria  shall 
deal  with  the  amount  of  research  space 
to  be  upgraded  by  the  proposed  project. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

(b)  Percentage  of  research  space  to  be 
upgraded.  (1)  One  or  more  criteria  shall 
deal  with  the  percentage  of  the 
applicant's  research  space — on  that 
campus — that  is  to  be  upgraded  by  the 
proposed  project. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 
(20  U.S.C.  1132b-l;  1132a(3)) 

§  618.44    Selection  criteria:  projects  based 
on  energy  conservation. 

For  construction,  reconstruction,  or 
renovation  projects  based  on  energy 
conservation  (section  701(1)  of  the  Act), 
the  State  plan  shall,  in  addition  to  the 
criteria  in  §  618.41,  include  at  least  the 
following  criteria: 

(a)  Use  of  coal,  solar,  and  renewable 
resources.  (1)  One  or  more  criteria  shall 
deal  with  the  extent  to  which  an 
institution  proposes  to  use  one  or  more 
of  the  following:  coal,  solar  energy,  and 
renewable  resources. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

(b)  Estimated  savings  in  annual 
operating  costs.  (1)  One  or  more  criteria 
shall  deal  with  the  extent  to  which  the 
proposed  project  is  likely  to  enable  the 
institution  to  economize  on  the  use  of 


energy  resources,  based  on  an  estimate 
of  savings  in  annual  operating  costs. 

(2)  The  estimated  savings,  if  any,  in 
annua!  operating  costs  are  the  difference 
between — 

(i)  The  average  routine  operating 
expenses  for  the  previous  three  years; 
and 

(ii)  Future  annual  operating  expenses 
based  on  the  current  prices  of  fuel 
supplies  and  related  services. 

(3)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
score  to  this  criterion. 

(20  U.S.C.  1132b-l;  1132a(l]) 

§  618.45    Selection  criteria:  projects  to 
remove  architectural  barriers. 

For  construction  or  renovation 
projects  to  remove  architectural  barriers 
(section  701(2)  (A)  and  (B)  of  the  Act), 
the  State  plan  shall,  in  addition  to  the 
criteria  in  §  618.41.  include  at  least  the 
following  criteria: 

(a)  Exemplary  program  of  compliance 
with  Section  504. 

(1)  One  or  more  criteria  shall  deal 
with  the  extent  to  which  a  proposed 
project  holds  promise  of  accomphshing 
an  exemplary  program  of  compliance 
with  Section  504  that  would  be  helpful 
to  similar  institutions  around  the 
country  and  that  would  not  likely  be 
carried  out  in  the  absence  of  Federal 
funds. 

(2)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion.  (House 
Report  9&-520.  page  54) 

(b)  Amount  of  assignable  square  feet 
of  academic  facilities  to  be  made 
accessible  by  the  proposed  project.  (1) 
One  or  more  criteria  shall  deal  with  the 
amount  of  assignable  square  feet  of 
academic  facilities  to  be  made 
accessible  to  the  handicapped  by  the 
proposed  project. 

(2)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(c)  Percentage  of  assignable  square 
feet  of  academic  facilities  to  be  made 
accessible  by  the  proposed  project.  (1) 
One  or  more  criteria  shall  deal  with  the 
percentage  of  assignable  square  feet  of 
academic  space — on  the  applicant's 
campus — to  be  made  accessible  to  the 
handicapped  by  the  proposed  project. 

(2)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 

(d)  Costs  required  by  Section  504  per 
full-time-equivalent  student  enrollment. 
(1)  One  or  more  criteria  shall  deal  with 
the  costs  required  by  Section  504  per 
full-time-equivalent  student  enrollment. 

(2)  The  commission  shall  assign  at 
least  10  percent  of  the  total  possible 
point  score  to  this  criterion. 


§  618.46    Selection  criteria:  projects  to 
meet  environmental  protection  or  health 
and  safety  progrants  mandated  by  law. 

For  reconstruction  or  renovation 
projects  to  meet  environmental 
protection  or  health  and  safety  programs 
mandated  by  Federal,  State  or  local  law 
(section  701(2)(C)  of  the  Act),  the  State 
plan  shall,  in  addition  to  the  criteria  in 
§  618.41.  include  at  least  the  following 
criteria: 

(a)  Campuswide  cost  per  fuU-time- 
equivalent  student.  (1)  One  or  more 
criteria  shall  deal  with  the  campuswide 
cost — per  full-time-equivalent  student— 
of  complying  with  the  law. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

(b)  Campuswide  cost  per  square  foot 
(if  assignable  space.  (1)  One  or  more 
criteria  shall  deal  with  the  campuswide 
cost — per  square  foot  of  assignable 
space — of  complying  with  the  law. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

(20  U.S.C.  n32b-l;  1132a(2)(c)) 

§  618.47    Selection  criteria:  projects  to 
detect,  remove,  or  contain  asbestos 
hazards. 

For  reconstruction  or  renovation 
projects  to  detect,  remove,  or  contain 
asbestos  hazards  (section  701(5)  of  the 
Act),  the  State  plan  shall,  in  addition  to 
the  criteria  in  §  618.41.  include  at  least 
the  following  criteria: 

(a)  Amount  of  gross  square  feet  of 
facilities  space  with  known  or  suspected 
asbestos  hazards.  (1)  One  or  more 
criteria  shall  deal  with  the  amount  of 
gross  square  feet  of  facilities  space  with 
known  or  suspected  asbestos  hazards. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

(b)  Estimated  cost  of  detecting, 
removing,  or  containing  asbestos 
hazards.  (1)  One  or  more  criteria  shall 
deal  with  the  estimated  cost — per 
campuswide  assignable  square  foot — of 
one  or  more  of  the  following:  detecting. 
removing,  or  containing  asbestos 
hazards. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 
(20  U.S.C.  1132b-l:  1132a(5)) 

§  618.48    Selection  criteria:  project 
directed  to  two  or  more  purposes. 

If  a  proposed  project  is  directed  to  a 
combination  of  two  or  more  of  the 
purposes  under  section  701  of  the  Act. 
the  State  plan  shall,  in  addition  to  the 
criteria  in  §  618.41,  include  at  least  the 
following  criteria  in  place  of  the  criteria 
in  §§  618.42  through  618.47: 
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funds  under  this  program  and  has  been 
recommended  by  the  State  commission, 
the  Secretary — 

(a)  Approves  the  development  costs 
contained  in  the  application; 


Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  under 
This  Program? 

Sec. 

619.10    Projects  for  which  grants  may  be 


§  619.4    Definitions  that  apply  to  grants  for 
the  construction,  reconstruction,  and 
renovation  of  graduate  academic  facilities. 

The  definitions  in  34  CFR  617.7  apply 
to  this  program. 
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(a)  Readiness  to  commence  project. 
(1)  dne  of  more  criteria  shall  deal  with 
the  timeliness  by  which  an  applicant 
can  start  its  project. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

(b)  The  cost  of  the  project  as  a 
percentage  of  the  applicant's  average 
annual  educational  and  general 
expenditures.  (1)  One  or  more  criteria 
shall  deal  with  the  cost  of  the  project  as 
a  percentage  of  the  applicant's  average 
annual  educational  and  general 
expenditures,  as  reported  in  the  annual 
NCES  Survey  "Financial  Statistics  of 
Institutions  of  Higher  Education"  for  the 
three  most  recent  institutional  fiscal 
years. 

(2)  The  commission  shall  assign  at 
least  20  percent  of  the  total  possible 
point  score  to  this  criterion. 

§  618.49    Selection  criteria:  additional 
criteria. 

For  any  types  of  projects  under  this 
program,  a  State  commission  may 
uniformly  apply  additional  criteria — as 
described  in  §  618.40(d)— worth  up  to  40 
percent  of  the  total  possible  point  score. 

(20  U.S.C.  1132b-l)  ^ 

§  6 1 8.50    Verification  of  application  data 
and  institutional  and  project  eligibility. 

(a)  Before  determining  the  relative 
priority  or  Federal  share  for  any 
application  under  this  program,  the 
State  commission  shall  determine  that — 

(1)  The  data  in  the  application  nre 
valid;  and 

(2)  The  institution  and  the  project 
meet  basic  eligibility  requirements  of  the 
Act  and  the  regulations  governing  the 
administration  of  the  Act. 

(b)(1)  If,  in  the  opinion  of  the 
commission,  the  eligibilty  of  an 
institution  is  questionable,  the 
commission  shall  promptly  forward  a 
copy  of  the  application  to  the  Secretary 
for  a  clarification  of  the  eligibilty. 

(2)  In  that  case  the  commission  shall — 

(i)  Continue  to  process  and  rank  the 
application  as  if  that  application  were 
eligible;  and 

(ii)  Delay  final  action  on  that 
application  until  the  Secretary  notifies 
the  commission  regarding  the 
applicant's  eligibility. 

(20  U.S.C.  ;i32t5-2) 

§  618.51     Determination  of  relative 
priorities  and  Federal  stiares. 

A  State  commission  shall — 
(a)  Consider  each  eligible  application 
received  by  each  specified  closing  date 
together  with  all  other  applications  in 
the  same  category  of  eligible  applicants 
(34  CFR  617.2);  and 


(b)  Assign  to  that  application,  in 
accordance  with  the  provisions  of  the 
State  plan,  its — 

(1)  Relative  priority;  and 

(2)  Recommended  Federal  share. 

(20  U.S.C.  1132b(a)(2)) 

§618.52    Procedure  if  funds  are 
insufficient 

(a)  If,  under  a  State's  allotment,  funds 
are  insufficient  to  cover  all  eligible 
applications  that  the  state  commission 
considers  in  a  particular  category  as  of  a 
particular  closing  date,  the  commission 
shall  follow  the  procedures  in  paragraph 
(b)  of  this  section. 

(b)  The  commission  shall  determine — 
according  to  the  State  plan — the  full 
Federal  share  for  each  project,  in  order 
of  relative  priority,  until  the  remaining 
funds  are  insufficient  to  provide  the  full 
Federal  share  for  the  next  project  in 
order  of  priority. 

(20  U.S.C.  1132h[a)(2)(B)) 

§  618.53    Apportionment  of  State  allotment 
among  closing  dates. 

(a)  A  State  plan  may  provide  for 
apportionment  of  the  State's  allotment 
among  closing  dates  during  the  same 
fiscal  year. 

(b)  If  the  State  plan  provides  for  the 
apportionment  described  in  paragraph 
(a)  of  this  section,  the  plan  may  also 
provide  for  the  commission  to  make 
available  immediately — from  funds 
apportioned  to  later  closing  dates,  if 
any,  in  the  same  fiscal  year — funds 
sufficient  to  provide  a  full  Federal  share, 
as  initially  calculated,  for  the  first 
project  for  which  only  part  of  the 
Federal  share  would  otherwise  have 
been  available. 

(20  U.S.C.  n32b-l(a)(l)) 

§  618.54    Procedures  if  State  allotment  is 
apportioned  or  not  apportioned  among 
closing  dates. 

(a)  If  a  State  plan  contains  the 
provision  described  in  both  paragraphs 
(a)  and  (b)  of  618.53,  the  commission 
shall— 

(1)  Make  available  immediately  funds 
sufficient  to  provide  a  full  Federal  share, 
as  initially  calculated,  for  the  first 
project  for  which  only  part  of  the 
Federal  share  vvould  otherwise  have 
been  available;  and 

(2)  Carry  over  to  any  subsequent 
closing  dates  in  the  same  fiscal  year  all 
other  eligible  but  unfunded  applications 
in  that  category  without  requiring  the 
applicants  to  submit  new  applications 
for  those  projects  for  that  fiscal  year. 

(b)  If  the  State  plan  contains  the 
provision  described  in  paragraph  (a)  of 
§  618.53  but  does  not  contain  the 
provision  described  in  paragraph  (b)  of 
§  G18.53,  the  commission — 


(1)  Shall  carry  over  to  any  subsequent 
closing  dates  in  the  same  fiscal  year  all 
eligible  applications  for  which  a  full 
Federal  share  is  not  available;  and 

(2)  Is  prohibited  from  requiring  those 
applicants  to  submit  new  applications 
for  those  projects  for  the  same  fiscal 
year. 

(c)  However,  if  the  State  plan  does  not 
apportion  the  State's  allotment  among 
closing  dates  or  if  the  closing  date  is  the 
last  closing  date  in  a  fiscal  year,  the 
commission  shall  offer  the  remaining 
Federal  funds  as  a  partial  Federal  share 
for  the  first  project — in  order  of  relative 
priority — for  which  less  than  the  full 
Federal  share,  as  calculated,  is 
available. 
(20  U.S.C.  n32b{a)) 

§  618.55    Offer  of  a  partial  Federal  share. 

(a)  A  State  commission  or  the 
applicant  may  not  regard  an  offer  and 
acceptance  of  a  partial  Federal  share  as 
diminishing  the  scope  of  the  project  for 
which  the  partial  share  is  accepted. 

(b)  The  commission  shall  give  the 
applicant  that  agrees  to  accept  a  partial 
federal  share  the  option  to  submit  a 
supplemental  application,  as  provided  in 
§  618.38. 

(c)  If  an  applicant  declines  to  accept 
the  commission's  offer  of  a  partial 
Federal  share,  the  commission  shall 
carry  over  to  the  next  closing  date,  if 
any.  in  the  same  fiscal  year — 

(1)  The  remaining  funds;  and 

(2)  The  application  for  which  an 
applicant  declined  the  partial  Federal 
share. 

(20  U.S.C.  1132b(a)) 

Subpart  F— How  Does  the  Secretary 
Make  a  Grant? 

§  618.60    Conditions  for  grant  approval. 

The  Secretary  approves  the 
development  costs  under  this  program 
only  if  the  Secretary  is  satisfied,  on  the 
basis  of  information  submitted  with  the 
application,  that — 

(a)  The  facilities  included  in  the 
proposed  project  are  intended 
predominately  for— 

(1)  Programs  of  undergraduate 
instruction  or  programs  of  graduate 
instruction  if  the  project  involves 
combined  undergraduate  and  graduate 
facilities; 

(2)  Health  care  to  students  or 
personnel  of  the  institution;  or 

(3)  Both;  and 

(b)  The  application  meets  a!!  of  the 
requirements  of  the  Act  regarding  the 
submission  and  contents  of  applications. 

§  6 1 8.6 1    Grant  award. 

For  an  application  that  meets  all 
eligibility  requirements  for  an  award  of 
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Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  619.30    Facilities  panel  reviews 
applications. 


facilities  for  which  assistance  is  being 
requested. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  15  points  for  this  criterion. 

(d)  The  extent  to  which  the  proposed 


(20  U.S.C.  n32c(b).  1132a(3)) 

§  6 1 9.35    Selection  criteria:  projects  based 
on  energy  conservation. 

For  construction,  reconstruction,  or 
rpnnvntlon  nroiects  based  on  enerev 
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funds  under  this  program  and  has  been 
recommended  by  the  State  commission, 
the  Secretary — 

(a)  Approves  the  development  costs 
contained  in  the  application; 

(b)  Reserves  for  the  project  proposed 
in  the  application  Federal  funds  from  the 
appropriate  State  allotment;  and 

(c)  Prepares  and  sends  to  the 
applicant  a  grant  award  that  contains 
the  perfinent  terms  and  conditions  of  the 
grant. 

§  618.62    Adjustment  in  the  amount  of  the 
Federal  share. 

(a)  If  the  Secretary  finds  that  the  costs 
eligible  for  Federal  assistance  in  a 
project  are  less  than  those  provided  for 
in  the  grant  award,  the  Secretary 
redetermines  the  amount  of  the  Federal 
share. 

(b)  The  Secretary  bases  the  amount  of 
the  revised  grant  on — 

(1)  The  lesser  eligible  costs,  using  the 
State  plan  provisions  that  were  in  effect 
at  the  time  the  Siate  commission 
recommended  the  project  for  a  grant; 
and 

(2)  The  assumption  thai  sufficient 
funds  were  available  in  the  State 
allotment  at  that  time  to  provide  the 
maximum  Federal  share. 

(c)(1)  If  the  Secretyry  finds  ihal  ths 
ledetermined  share  is  less  than  the 
maximum  amount  authorized  by  the 
grant,  the  Secretary  reduces  the  grant 
accordingly. 

(2)  If  the  Secretary  finds  that  there  has 
been  an  overpayment  of  Federal  funds, 
the  grantee  shall  immediately  remit  that 
overpayment  to  the  Secretaiy. 

(3)  If  the  Secretary  find.s  !h:t  the 
redetermined  Federal  sha.^e  is  equal  to 
or  greater  than  the  maximum  amount 
authorized  by  the  grant,  the  amount  of 
the  grant  shall  be  the  Federal  share. 

The  Secretary  proposes  to  add  a  new 
Part  619  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  619— GRANTS  FOR  THE 
CONSTRUCTION,  RECONSTRUCTION, 
AND  RENOVATION  OF  GRADUATE 
ACADEMIC  FACILITIES 

Subpart  A— General 

Sec. 

619.1  Crjinls  for  the  Construction. 
Reconstruction,  and  Renoviition  of 
Graduate  Academic  Fuciiitips. 

619.2  Eligible  parties. 

619.3  Regulations  that  apply  to  Grants  for 
the  Construction.  Reconstruction,  and 
Renovation  of  Graduate  Academic 
Facilities. 

619.4  Definitions  that  apply  to  Grants  for 
the  Construction.  Reconslruction.  and 
Renovation  of  Graduate  Academir, 
Facilities. 


Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  under 
This  Program? 

Sec. 

619.10    Projects  for  which  grants  may  be 
used. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

619.20  Submission  of  application. 

619.21  Invitation  for  bids. 

Subpart  D~How  Does  the  Secretary  Make 
a  Grant? 

fil9.30    Facilities  panel  reviews  applications. 

619.31  Selection  criteria  for  evaluating 
proposed  projects. 

619.32  Selection  criteria:  general. 

619.33  Selection  criteria:  projects  based  on 
unusual  increases  in  enrollment. 

619.34  Selection  criteria:  projects  dealing 
with  research  facilities,  including 
libraries,  and  the  acquisition  of  special 
research  equipment. 

H19.35     Selection  criteria;  projects  based  on 
energy  conservation. 

619.36  Selection  criteria:  projects  to  renjove 
architectural  barriers. 

619.37  Selection  criteria:  projects  to  meei 
environmental  protection  or  health  and 
safety  programs  mandated  by  law. 

619. :!8    Selection  criteria:  projects  to  dc-tu'cl. 

remove,  or  contain  asbestos  hazards. 
619  39    Selection  criteria:  projects  directed  to 

two  or  more  piirposos. 
B19.40     Ranking  apphcaliv'ns  Wiih  iJuntual 

SCOPUS. 

Authority:  Sees.  701-742  of  Pub.  L  86-374. 
1  itle  VII,  of  the  Higher  Education  Act,  as 
amended  (20  U.S.C.  1132a-1132e-l)  twl-ss 
otherwise  nctud. 
Subpart  A— General 

§619.1     Grants  for  the  construction, 
reconstruction,  and  renovation  of  graduate 
academic  facilities. 

This  program  provides  grants  for  the 
construction,  reconstruction,  and 
nmovation  of  graduate  academic 
ficilities. 

(20  U.S.C.  1132c) 

§619.2    Eligible  parties. 

Institutions  of  higher  education  are 
eligible  to  apply  for  grants  for  the 
construction,  reconstruction,  and 
renovation  of  graduate  academic 
facilities. 

(20U,S.C.  1132e) 

§  619.3  Regulations  that  apply  to  grants 
for  the  construction,  reconstruction,  and 
renovation  of  graduate  academic  facilities. 

The  following  .regulations  apply  to  this 
program: 

(a)  The  regualtions  in  34  CFR  617.6. 

(b)  The  regulations  in  this  Part  619. 

(20  U.S.C.  1132) 


§  619.4    Definitions  that  apply  to  grants  for 
the  construction,  reconstruction,  and 
renovation  of  graduate  academic  facilities. 

The  definifions  in  34  CFR  617.7  apply 
to  this  program. 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  619.10    Projects  for  which  grants  may  be 
used. 

This  program  provides  grants  for  the 
construction,  reconstruction,  or 
renovation  of  graduate  academic 
facilities  if  the  primary  purpose  of  an 
applicant's  proposed  project  is  to 
achieve  one  or  more  of  the  objectives 
listed  in  34  CFR  617.10. 

(20  use.  1132c;  1132a) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§619.20    Submission  of  application. 

(a)  An  applicant  shall  submit  its 
application  for  construction. 
reconstruction  or  renovation  of  graduate 
facilities  to  the  Secretary  in  response  to 
an  application  notice  published  in  the 
Federal  Register. 

(20  I'.S.C.  1132c) 

(b)  For  a  construction,  reconfitruction, 
or  renovation  project  involving 
combined  gr;iduate  and  undergraduate 
facilities,  an  otherwise  eligible  applicant 
shall  submit  its  application  under  34 
CFR  Part  618  (Grants  for  the 
Construction,  Reconstruction,  and 
Renovation  of  Undergraduate  Academic 
Facilities). 

C'O  i;  S.C.  ll32b-2(g)) 

§  619.21     Invitiation  for  bids. 

(a)  An  applicant  may  not  invite  bids 
for  construction,  reconstruction,  or 
renovation  under  its  proposed  project 
before  submitting  its  application  to  the 
Secretai-y. 

(b)(1)  However,  paragraph  (a)  of  this 
section  does  not  apply  if — 

(i)  The  Secretary  has  already 
approved  assistance  for  the  project 
under  Title  VII;  or 

(ii)  Some  other  agency  of  the  United 
Slates  has  already  approved  assistance 
for  the  project  under  some  other  Federal 
construction  program, 

(2)  In  that  case,  the  Secretary 
considers  the  application  only  if  the 
applicant  submits  it  in  response  to  an 
application  notice  or  State  plan  closing 
date  occurring  no  later  than  12  months 
after  the  applicant  has  begun  the 
construction,  reconstruction,  or 
renovation. 

(20  U.S.C.  1132c) 
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The  percentage  of  assignable  square  feet 
of  academic  space — on  the  applicant's 
campus — to  be  made  accessible  to  the 
handicapped  by  the  proposed  project. 
(2)  The  Secretary  awards  ud  to  a 


§  619.39    Selection  criteria:  projects 
directed  to  two  or  more  purposes. 

If  a  project  is  directed  to  a 
combination  of  two  or  more  of  the 
purposes  under  section  701  of  the  Act, 


Sec. 

620.21  Special  application  procedures. 

620.22  Special  terms  and  conditions. 

620.23  Opinion  of  bond  counsel. 

620.24  Invitation  for  bids. 
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Subpart  D— How  Does  ttie  Secretary 
Make  a  Grant? 

§  619.30    FaciUtie*  panel  reviews 
applications. 

(a)  The  Secretary  considers  an 
application  for  a  grant  for  constniction. 
reconstruction,  or  renovation  of 
graduate  academic  facilities  only  after 
obtaining  the  advice  and 
recommendation  of  a  panel  of 
specialists  who  are  not  regular  tull-time 
employees  of  the  Federal  Government 
and  who  are  competent  to  evaluate  the 
application. 

(b)  The  panel — referred  to  in  this  Part 
619  as  a  facilities  panel — 

(1)  Reviews  the  application  in  terms  of 
the  applicable  criteria  listed  in  §  619.31: 
and 

(2)  Makes  a  recommendation  lo  the 
Secretary  for  the  approval  or 
disapproval — in  whole  or  in  part — of  the 
application. 

(.20  use.  n32i;(b)| 

§  619.31    Selection  criteria  for  evaluation 
proposed  projects. 

In  determining  relative  priorities  for 
reifommending  to  the  Secretary 
applications  for  grants  for  the 
construction,  reconstruction,  or 
renovation  of  graduate  academic 
facilities,  a  facilities  panel  takes  into 
consideration — 

(a)  The  criteria  in  §  619.32,  worth  up  to 
60  possible  points;  and 

(b)  As  applicable,  the  criteria  in 

§§  619.33.  619.34,  619.35.  619.36.  619.37, 
619.38  or  619.39.  worth  up  to  40  possible 
points. 

§  619.32    Selection  criteria:  general. 

Among  its  criteria  for  determining 
relative  priorities  for  graduate 
institutions  under  this  program,  a 
facilities  panel  takes  into  consideration 
the  following: 

(a)  Use  of  existing  hciliHes.  (1)  The 
extent  to  which  an  applicant  makes 
effective  use  of  its  existing  facilities. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  15  paints  for  this  criterion. 

(b)  The  need  to  upgradi^  !hf 
applicant's  existing  acadentic  facilities. 
(1)  The  extent  of  the  applicant's  need  to 
upgrade  its  existing  academic  facilities 
with  respect  to  the  demand  made  on 
those  facilities  and  the  demands  that 
can  reasonably  be  expected  to  be  made 
on  them  in  the  foreseeable  future. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  15  points  for  this  criterion. 

(c)  The  quality  of  the  applicant's 
graduate  programs.  (1)  The  quality  of 
the  applicant's  graduate  programs,  in 
particular  those  programs  that  are 
housed  or  are  to  be  housed  in  the 


facilities  for  which  assistance  is  being 
requested. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  15  points  for  this  criterion. 

(d)  The  extent  to  which  the  proposed 
proipct  is  iikely  to  preserve  and  enhance 
the  applicant's  programs.  (I)  The  extent 
to  which  the  proposed  project  is  likely  to 
preserve  and  enhance  the  applicant's 
graduate  programs,  in  particular  those 
programs  that  are  housed  or  to  be 
housed  in  the  facilities  that  are  to  be 
constructed,  reconstructed,  or 
renovated. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  15  points  for  this  criterion. 

§  6 1 9.33    Selection  criteria:  projects  based 
on  unusual  increases  in  enrollment. 

For  construction,  reconstruction,  or 
renovation  projects  based  on  unusual 
increases  in  enrollment  (section  701(4) 
of  the  Act),  the  facilities  panel  applies 
the  following  criteria  in  addition  to  the 
criteria  in  §619.32: 

(a)  Increase  in  enrollment.  (1)  The 
extent  of  the  actual  numerical  or 
percentage  increase,  or  both,  in  full- 
time-equivalent  student  enrollment  at 
the  campus  at  which  the  construction, 
reconstruction,  or  renovation  is  to  take 
place. 

(2)  The  increase  is  measured  by 
covering  three  years  separately,  starting 
with  the  year  that  began  three  years 
preceding  the  closing  date  for  which  the 
application  is  being  considered. 

(3)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(b)  Increase  in  capacity.  (1)  The 
amount  or  percentage,  or  both,  by  which 
the  proposed  project  will  increase  the 
assignable  area  at  that  campus. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

§  6 1 9.34    Selection  criteria:  projects 
dealing  witti  research  facilities,  including 
libraries,  and  the  acquisition  of  special 
research  equipment. 

For  construction,  reconstruction,  or 
renovation  projects  dealing  with 
research  facilities,  including  libraries, 
and  the  acquisition  of  special  research 
facilities  (section  701(3)  of  the  Ant),  the 
facilities  panel  in  addition  to  the  criteria 
in  §619.32: 

(a)  .■\ mount  of  research  space  to  be 
upgraded.  (1)  The  amount  of  research 
space  to  be  upj^raded  by  the  proposed 
project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(b)  Percentage  of  research  space  to  be 
upgraded.  (1 )  The  percentage  of  the 
applicant's  research  space — on  that 
campus — that  is  to  be  upgraded  by  the 
proposed  project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 


(20  U.S.C.  n32r.(b).  1132a(3)) 

§  6 1 9.35    Selection  criteria:  projects  based 
on  energy  conservation. 

For  construction,  reconstruction,  or 
renovation  projects  based  on  energy 
conservation  (section  701(1]  of  the  Act), 
the  facilities  panel  applies  the  following 
criteria  in  addition  to  the  criteria  in 
§  619.32: 

(a)  Use  of  coal,  solar  energy,  and 
renewable  resources.  (1)  The  extent  to 
which  an  institution  proposes  to  use  one 
or  more  of  the  following:  coal,  solar 
energy,  and  renewable  resources. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(b)  Estimated  savings  in  annual 
operating  costs.  (1)  The  extent  to  which 
the  proposed  project  is  likely  to  enable 
the  institution  to  economize  on  the  use 
of  energy  resources,  based  on  an 
estimate  of  sayings  in  annual  operating 
costs. 

(2)  The  estimated  savings,  if  any.  in 
annual  operating  costs  are  the  difference 
between — 

(i)  The  average  routine  operating 
expenses  for  the  previous  three  years; 
and 

(ii)  Future  annual  operating  exepenses 
based  on  the  current  prices  of  fuel 
supplies  and  related  services. 

(3)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

§  619.36    Selection  criteria:  projects  to 
remove  architectural  barriers. 

For  reconstruction  or  renovation 
projects  to  remove  architectural  barriers 
(section  701(2]  (A)  and  (B)  of  the  Act), 
the  facilities  panel  applies  the  following 
criteria  in  addition  to  the  criteria  in 
§  619.32: 

(a)  Exemplary  program  of  compliance 
with  Section  504. 

(1)  The  extent  to  which  a  proposed 
project  holds  promise  of  accomplishing 
an  exemplary  program  of  compliance 
with  Section  504  that  would  be  helpful 
to  similar  institutions  around  the 
country  and  that  would  not  likely  be 
carried  out  in  the  absence  of  Federal 
funds. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  10  points  for  this  criterion. 

(House  Report  96-520,  page  54) 

(b)  .Amount  of  assignable  squcrv  feet 
of  academic  facilities  to  be  made 
accessible  by  the  proposed  project.  (1) 
The  amount  of  assignable  square  feet  of 
academic  facilities  to  be  made 
accessible  to  the  handicapped  by  the 
proposed  project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  10  points  for  this  criterion. 

(c)  Percentage  of  assignable  square 
feet  of  academic  facilitii  <  to  be  made 
accessible  by  the  proposed  project.  (1) 
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§  620.3    Regulations  that  apply  to  loans  for 
th«  construction,  reconstruction,  and 
renovation  of  academic  facilities. 

The  following  regulations  apply  to  this 
program; 


§  620.22    Special  terms  and  conditions. 

The  applicant  shall  submit  to  the 
Secretary,  together  with  its  application, 
the  following  evidence  and  assurances: 

fal  Satisfactory  evidence  that  the 


(b)  As  used  in  this  section,  "bond 
counsel"  means  a  law  firm  or  individual 
lawyer — 

(1]  Who  is  thoroughly  experienced  in 
the  financing  of  construction, 
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The  percentage  of  assignable  square  feet 
of  academic  space — on  the  applicant's 
campus — to  be  made  accessible  to  the 
handicapped  by  the  proposed  project. 

(2]  The  Secretary  awards  up  to  a 
maximum  of  10  points  for  this  criterion. 

(d)  Costs  required  by  Section  504  per 
full-time-equivalent  student  enrollment. 

(1]  The  costs  required  by  Section  504 
per  full-time-equivalent  student 
enrollment. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  10  points  for  this  criterion. 

(20  U.S.C.  1132c(b);  1132a(2)(A)  and  (B)) 

§  619.37    Selection  criteria:  projects  to 
meet  environmental  protection  or  health 
and  safety  programs  mandated  by  law. 

For  reconstruction  or  renovation 
projects  to  meet  environmental 
p.'-otection  or  health  and  safety  programs 
mandated  by  Federal,  State,  or  local  law 
(section  701(2](C]  of  the  Act),  the 
facilities  panel  applies  the  following 
criteria  in  addition  to  the  criteria  in 
§  619.32: 

(a]  Campus-wide  cost  per  full-time- 
equivalent  student.  (1]  The  campus-wide 
cost — per  full-time-equivalent  student — 
of  complying  with  the  law. 

(2]  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(b)  Campus-wide  cost  per  square  foot 
of  assignable  space.  (1)  The  campus- 
wide  cost — per  square  foot  of  assignable 
space — of  complying  with  the  law. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(20  U.S.C.  1132c(b];  n32a(2)  (A)  and  (B)) 

§  619.36    Selection  criteria:  projects  to 
detect,  remove,  or  contain  asbestos 
hazards. 

For  reconstruction  or  renovation 
projects  to  detect,  remove,  or  contain 
asbestos  hazards  (section  701(5)  of  the 
Act],  the  facilities  panel  applies  the 
following  criteria  in  addition  to  the 
criteria  in  §  61932; 

(a]  Amount  of  gross  square  feet  of 
facilities  space  with  known  or  suspected 
asbestos  hazards.  [1]  The  amount  of 
gross  square  feet  of  facilities  space  with 
known  or  suspected  asbestos  hazards. 

(2]  The  Secretary  awards  up  to  a 
maximum,  of  20  points  for  this  criterion. 

(b)  Estimated  cost  of  detecting, 
removing,  or  containing  asbestos 
hazards,  (1]  The  estimated  cost  of  one  or 
more  of  the  following:  detecting, 
removing,  or  containing  asbestos 
hazards. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(20  U.S.C.  1132c(b);  1132(a)(5)) 


§  619.39    Selection  criteria:  projects 
directed  to  two  or  more  purposes. 

If  a  project  is  directed  to  a 
combination  of  two  or  more  of  the 
purposes  under  section  701  of  the  Act, 
the  facilities  panel  in  addition  to 
applying  the  criteria  in  §  619.32,  applies 
the  following  criteria  in  place  of  the 
criteria  in  619.33-619.38: 

(a]  Readiness  to  commence  project. 
(1)  "The  timeliness  by  which  an  applicant 
can  state  its  project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(b]  The  cost  of  the  project  as  a 
percentage  of  the  applicant's  average 
annual  educational  and  general 
expenditures.  (1]  The  cost  of  the  project 
as  a  percentage  of  the  applicant's 
average  annual  educational  and  general 
expenditures,  as  reported  in  the  annual 
NCES  Survey  "Financial  Statistics  of 
Institutions  of  Higher  Education,"  for  the 
three  most  recent  institutional  fiscal 
years. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(20  U.S.C.  1132c(b);  1132a] 

§  619.40    Applications  with  Identical 
scores. 

If  the  facihties  panel  assigns  identical 
total  scores  to  two  or  more  applications, 
the  Secretary  assigns  priority  on  the 
basis  of  the  projected  date  for  the  start 
of  construction,  reconstruction,  or 
renovation,  with  the  project  having  the 
earliest  date  receiving  the  highest 
priority. 

(20  U.S.C.  1132c] 

The  Secretary  proposes  to  add  a  new 
Part  620  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows; 

PART  620--LOANS  FOR  THE 
CONSTRUCTION,  RECONSTRUCTION, 
AND  RENOVATION  OF  ACADEMIC 
FACILITIES 

Subpart  A — General 

Sec 

620.1  Loans  for  the  Construction, 
Reconstruction,  and  Renovation  of 
Academic  Facilities. 

620.2  Eligible  parties. 

620.3  Regulations  that  apply  to  Loans  for  the 
Construction,  Reconstruction,  and 
Renovation  of  Academic  Facilities. 

620.4  Definitions  that  apply  to  Loans  for  the 
Construction,  Reconstruction,  and 
Renovation  of  Academic  Facilities. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
This  Program? 

620-10    Piojects  for  which  loans  may  be 
used. 

Subpart  C— How  Does  One  Apply  for  a 
Loan? 

620.20    Submission  of  appliculions. 


Sec. 

620.21  Special  application  procedures. 

620.22  Special  terms  and  conditions. 

620.23  Opinion  of  bond  counsel. 

620.24  Invitation  for  bids. 

Subpart  D— IHow  Does  the  Secretary  Make 
a  Loan? 

620.30  Selection  criteria  for  evaluating  a 
proposed  project. 

620.31  Selection  criterion:  general. 

620.32  Selection  criteria:  projects  based  on 
unusual  increases  in  enrollment. 

620.33  Selection  criteria:  projects  dealing 
\\ith  research  facilities,  including 
libraries,  and  the  acquisition  of  special 
research  equipment. 

620.34  Selection  criteria:  projects  based  on 
energy  conservation. 

620.35  Selection  criteria:  projects  lo  remove 
architectural  barriers. 

620.36  Selection  criteria:  projects  to  meet 
environmental  protection  or  health  and 
safety  programs  mandated  by  law. 

620.37  Selection  criteria:  projects  to  detect, 
remove,  or  contain  asbestos  hazards. 

620.38  Selection  criteria:  projects  directed  lo 
two  or  more  purposes. 

620.39  Ranking  applications  with  identical 
scoies. 

620.40  Determination  of  non-availability  of 
equally-as-favorable  terms  and 
conditions. 

620.41  Loan  offer. 

620.42  Loan  agreement. 

620.43  Security  for  loan. 

620.44  Evidence  of  approved  debt 
instrument 

620.45  Loan  closing. 

620.46  Interim  financing. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Borrower? 

620.50  Length  and  maturity  of  loan. 

620.51  Construction  fund. 

620.52  Investment  of  idle  construction 
funds. 

620.53  Disposal  of  balance  remaining  in  the 
construction  fund. 

620.54  Moratorium  on  principal  or  interest 
payments  on  a  loan. 

Authority:  Sees.  701-742  of  Pub.  L.  96-3"4 
Title  VII  of  the  Higher  Education  Act.  as 
amended,  (20  U.S.C.  n32a-1132c-l)  unless 
Otherwise  noted. 

Subpart  A— General 

§  620. 1    Loans  for  the  construction, 
reconstruction,  and  renovation  of  academic 
facilities. 

This  program  provides  loans  for  the 
construction,  reconstruction,  and 
renovation  of  academic  facilities. 

(20  U.S.C.  1132d-1132d-2] 

§  620.2    Eligible  parties. 

The  following  are  eligible  to  apply  for 
loans  for  the  construction, 
reconstruction,  and  renovation  of 
academic  facilities: 

(a)  Institutions  of  higher  education. 

(b)  Higher  education  building 
agencies. 

(20  U.S.C.  1132d(a)) 
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(ii]  Whose  opinions  with  regard  to 
that  type  of  financing  have  been 
previously  accepted  by  responsible 
lenders  of  lending  institutions. 

(20  U.S.C.  11 32d-l  (b)(1)) 


reconstruction,  or  renovation  is  to  take 
place. 

(2]  The  Increase  is  measured  by 
covering  three  years  separately,  starling 
with  the  year  that  began  three  years 
orecedins  the  closins  date  for  which  the 


(i)  The  average  routine  operating 
expenses  for  the  previous  three  years; 
and 

(ii)  Future  annual  operating  expenses 
based  on  the  current  prices  of  fuel 

•iiinnlipQ  anH  rplntprt  cprviriac 
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§  620.3    Regulations  that  apply  to  loans  for 
th«  construction,  reconstruction,  and 
renovation  of  academic  facilities. 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  34  CFR  617.8  (b) 
through  (e),  as  appropriate. 

(b)  The  regulations  in  this  Part  620. 

(20  U.S.C.  1232) 

§  620.4    Definitions  ttiat  apply  to  loans  for 
the  construction,  reconstruction,  and 
renovation  of  academic  facilities. 

The  definitions  in  34  CFR  617.7  apply 
to  this  program. 

Subpart  B— Wtiat  Kinds  of  Projects 
Does  the  Depaiiment  of  Education 
Assist  Under  This  Program? 

§  620.10    Projects  for  which  loans  may  be 
used. 

This  program  provides  loans  for  the 
construction,  reconstruction,  and 
renovation  of  graduate  and 
undergraduate  academic  facilities  if  the 
primary  purpose  of  an  applicant's 
proposed  project  is  to  achieve  one  or 
more  of  the  objectives  listed  in  34  CFR 
617.10. 
(20  U.S.C.  1132d:  1132a) 

Subpart  C— How  Does  One  Apply  for  a 
Loan? 

§  620.20    Submission  of  application. 

An  applicant  for  a  loan  shall  submit 
its  application  at  the  time,  in  the 
manner,  and  containing  the  information 
that  the  Secretary  specifies. 

(20  U.S.C.  1132d) 

§  620.21    Special  application  procedures. 

(a)  An  applicant  shall  send  a  copy  of 
its  application  to  its  State  commission 
before  submitting  the  application  to  the 
Secretary. 

(b)  The  commission  shall  review  and 
evaluate  the  application  and  provide 
comments  to  the  Secretary  regarding — 

(1)  Use  of  space; 

(2)  Enrollment  data;  and 

(3)  The  overall  need  for  the  facility — 
or  for  the  reconstruction  or  renovation 
of  the  facility — for  which  the  applicant 
has  requested  assistance. 

(c)  Following  its  review,  the 
commission  shall  furnish  its  evaluation 
to  the  appHcant. 

(d)  If  the  applicant  does  not  agree 
with  the  evaluation,  the  applicant  may 
include  with  its  application  to  the 
Secretary  a  statement  supporting  its 
position. 

(e)  The  commission  shall  submit  the 
application  to  the  Secretary  together 
with  all  State  clearinghouse  comments 
required  by  0MB  Circular  A-95. 

(20  U.S.C.  1132d(a)) 


§  620.22    Special  terms  and  conditions. 

The  applicant  shall  submit  to  the 
Secretary,  together  with  its  application, 
the  following  evidence  and  assurances: 

(a)  Satisfactory  evidence  that  the 
applicant  has  or  will  have  a  full  title  or 
interest  in  the  site,  including  right  of 
access,  that  is  sufficient  to  insure  the 
applicant's  undisturbed  use  and 
possession  of  the  facilities  for  not  less 
than  the  useful  life  of  the  facilities  or  50 
years,  whichever  is  longer. 

(b)  Satisfactory  assurance  that  if  the 
Secretary  grants  the  loan  and  the 
applicant  accepts  the  loan,  the  applicant 
will  comply  with  the  appropriate  terms 
and  conditions  for  repayment  of  the 
loan. 

(c)  Satisfactory  assurance  that  the 
applicant  will  secure  the  loan  in  a 
manner  the  Secretary  finds  will 
reasonably  assure  repayment.  The 
security  may  be  one  or  a  combination  of 
the  items  listed  in  §  620.34. 

(d)  Satisfactory  evidence  that  the 
applicant  has  the  necessary  legal 
authority  to — 

(1)  Finance;  construct,  reconstruct^  or 
renovate,  and  maintain  the  proposed 
facilities; 

(2)  Apply  for  and  receive  the  proposed 
loan;  and 

(3)  Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  security  for  the 
proposed  loan. 

(e)  Satisfactory  assurance  that  the 
applicant  will  not,  without  the  consent 
of  the  Secretary,  mortgage  to  others 
during  the  life  of  the  loan  the  facihty 
constructed,  reconstructed,  or  renovated 
with  the  aid  of  the  loan. 

(f](l)  Satisfactory  assurance  that  the 
applicant  will  finance  not  less  than  20 
percent  of  the  development  cost  of  the 
facility  from  non-Federal  sources. 

(2)  However,  the  Secretary  waives 
this  assurance  for  an  institution  that  is 
eligible  for  assistance  under  Title  III  of 
the  Act. 
(20  U  S.C.  1132d(a)) 

§  620.23    Opinion  of  bond  counsel. 

(a)  At  appropriate  stages  in  a  loan 
application  and  development  procedure, 
an  applicant  shall  submit — or  arrange  to 
have  submitted — to  the  Secretary 
opinions  of  bond  counsel — or  of  legal 
counsel,  as  provided  in  paragraph  (d)  of 
this  section — with  respect  to — 

(1)  The  legality  of  the  bond  or  note 
issue  that  the  applicant  proposes  to  offer 
to  secure  the  loan; 

(2)  The  legal  authority  of  the  appHcant 
to  offer  the  issues  and  secure  it  by  the 
proposed  collateral;  and 

(3)  The  legality  of  the  issue  on 
delivery. 


(b)  As  used  in  this  section,  "bond 
counsel"  means  a  law  firm  or  individual 
lawyer — 

(1)  Who  is  thoroughly  experienced  in 
the  financing  of  construction, 
reconstruction,  and  renovation  projects 
by  the  issuance  of  bonds; 

(2)  Whose  approving  opinions  have 
previously  been  accepted  by  purchasers 
of  bonds  offered  at  public  sales;  and 

(3)  Who,  if  the  borrower  is  a  public 
institution  or  agency,  is  a  recognized 
bond  counsel  in  the  municipal  field. 

(c)  In  each  case  the  applicant  shall 
present  the  following: 

(1)  A  memorandum  by  the  counsel, 
submitted  with  the  loan  application — 

(i)  Stating  that  the  applicant  has  or 
will  have  authority  to — 

(A)  Finance,  construct,  and  maintain 
the  project; 

(B)  Issue  the  proposed  obligations; 
and 

(C)  Pledge  or  mortgage  the  assets  or 
revenues  that  the  applicant  is  offering  to 
secure  the  loan;  and 

(ii)  Citing  the  basis  for  the  authority 
referred  to  in  paragraph  (C)(l)(i)  of  this 
section. 

(2)  A  preliminary  approving  opinion  of 
the  counsel — submitted  at  the  time  the 
applicant  proposes  to  advertise  for  bids 
for  construction,  reconstruction,  or 
renovation — to  the  effect  that  when  the 
bonds  or  notes  described  in  the  loan 
agreement  are  sold  and  delivered,  they 
will— 

(i)  Comply  with  the  applicable 
provisions  of  the  loan  agreement;  and 

(ii]  Be  valid  and  binding  obligations  of 
the  issuer  payable  in  accordance  with 
their  terms. 

(3)  A  final  approving  opinion  of  the 
counsel — delivered  at  the  same  time  as 
the  delivery  of  the  bonds  or  notes — 
stating  that  the  bonds  or  notes — 

(i)  Are  those  described  in  the  loan 
agreement  and  the  authorizing 
proceedings; 

(ii)  Have  been  duly  authorized,  sold, 
and  delivered  to  the  Secretary;  and 

(iii)  Constitute  the  valid  and  binding 
obligations  of  the  issuer  payable  in 
accordance  with  their  terms. 

(d)(1)  The  Secretary  may  accept  the 
opinion  of  legal  counsel,  other  than  a 
bond  counsel  as  defined  in  paragraph 
(b)  of  this  section,  after  considering  such 
factors  as — 

(i)  The  amount,  term,  and  security  for 
the  loan;  and 

(ii)  The  legal  or  financial  complexity 
of  the  transaction. 

(2)  As  used  in  paragraph  (d)(1)  of  this 
section,  "Legal  counsel"  means  a  law 
firm  or  individual  lawyer — 

(i)  Having  experience  in  the  financing 
of  construction,  reconstruction,  and 
renovation  projects;  and 
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(a)  Campuswide  cost  per  full-time- 
equivalent  student.  (1)  The  campuswide 
cost — per  full-time-equivalent  student — 
of  complying  with  the  law. 


§  620.39    Ranking  applications  with 
identical  scores. 

If  two  or  more  applications  receive 
equal  total  scores,  the  Secretary  gives 


endowment  or  other  trust  fund 
acceptable  to  the  Secretary. 

(d)  A  pledge  of  a  specified  portion  of 
the  applicant's  annual  general  or  special 
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(ii)  Whose  opinions  with  regard  to 
that  type  of  financing  have  been 
previously  accepted  by  responsible 
lenders  of  lending  institutions. 

(20  U.S.C.  ll32d-l(bKll] 

§  620.24    Invitation  for  bids. 

(a)  An  applicant  .may  not  invilebids 
for  construction,  reconstruction,  or 
renovation  under  its  proposed  project 
before  submitting  its  application  to  the 
Secretary. 

(b)(1)  However,  paragraph  (a)  of  this 
section  does  not  apply  if — 

(i)  The  Secreta.-y  has  already 
approved  assistance  for  the  project 
under  Title  VII;  or 

(ii)  Some  other  agency  of  the  United 
States  has  already  approved  assistance 
for  the  project  under  some  other  Federal 
assistance  program. 

(2)  In  that  case  the  Secretary 
considers  the  application  only  if  the 
applicant  submits  it  in  response  to  an 
application  notice  occurring  no  later 
than  12  months  after  the  applicant  has 
begun  the  construction,  reconstruction, 
or  renovation. 

(20  U.S.C.  1132d-l(b){l)) 

Subpart  D— How  Does  the  Secretary 
Malce  a  Loan? 

§  620.30    Selection  criteria  for  evaluating 
proposed  projects. 

In  evaluating  a  proposed  project  for 
which  an  applicant  has  applied  for  a 
loan  under  this  program,  the  Secretary 
takes  into  consideration — 

(a)  The  criterion  in  620. 31,  worth  up  tu 
20  possible  points;  and 

(b)  As  applicable,  the  criteria  in 
§§620.32,  620.33,  620.34,  620.35,  620.36, 
620.37.  or  620.38,  worth  up  to  80  possible 
points. 

§  620.31    Selection  criterion:  general. 

(a)  Among  the  criteria  for  evaluating  a 
proposed  project  under  this  program,  the 
Secretary  considers  the  extent  to  which 
the  applicant  makes  effective  use  of  its    . 
existing  facilities. 

(b)  The  Secretary  awards  up  to  a 
mximum  of  20  points  for  this  criterion. 

(20  U.S.C.  H32d;  1132a) 

§  620.32    Selection  criteria:  projects  based 
on  unusual  Increases  in  enrollment. 

For  construction,  reconstruction,  or 
renovation  projects  dealing  with 
unusual  increases  in  enrollment  (section 
701(4)  of  the  Act),  the  Secretary  applies 
the  following  criteria  in  addition  to  the 
criterion  in  §  620.31: 

(a)  Increase  in  enrollment. 

(1)  The  extent  of  the  actual  numerical 
or  percentage  increase,  or  both,  in  full- 
time-equivalent  student  eru-ollment  at 
the  campus  at  which  the  construction. 


reconstruction,  or  renovation  is  to  fake 
place. 

(2)  The  Increase  is  measured  by 
covering  three  years  separately,  starling 
with  the  year  that  began  three  years 
preceding  the  closing  date  for  which  the 
applicaiton  is  being  considered. 

(3)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(b)  Increase  in  capacity. 

(1)  The  amount  of  percentage,  or  both, 
by  which  the  proposed  project  will 
increase  the  assignable  area  at  that 
campus. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(20  U.S.C.  n32d;1132af4)) 

§  620.33    Selection  criteria:  projects 
dealing  with  research  facilities,  Including 
libraries,  and  the  acquisition  of  special 
research  equipment 

For  construction,  reconstruction,  or 
renovation  projects  dealing  with 
research  facilities,  including  libraries, 
and  the  acquisition  of  special  research 
equipment  (section  701  (3)  of  the  Act), 
the  Secretary  applies  the  following 
criteria  in  addition  to  the  criterion  in 
§620.31: 

(a)  Amount  of  research  space  to  be 
upgraded.  (1)  The  amount  of  research 
space  to  be  upgraded  by  the  proposed 
project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(b)  Percentage  of  research  space  to  be 
upgraded.  (1)  The  percentage  of  the 
applicant's  research  space — on  that 
campus — that  is  to  be  upgraded  by  the 
proposed  project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(20  U.S.C.  1132d;1132a(3)) 

§  620.34    Selection  criteria:  projects  based 
on  energy  conservation. 

For  construction,  reconstruction,  or 
renovation  projects  dealing  with  energy 
conservation  {section  701(1)  of  the  Act), 
the  Secretary  applies  the  following 
criteria  in  addition  to  the  criterion  in 
§  620.31: 

(a)  Use  of  coal,  solar  energy,  and 
renewable  resources.  (1)  The  extent  to 
which  an  institution  proposes  to  use  one 
or  more  of  the  following:  coal,  solar 
energy,  and  renewable  resources. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(b)  Estimated  savings  in  annual 
operating  costs.  The  extent  to  which  the 
proposed  project  is  likely  to  enable  the 
institution  to  economize  on  the  use  of 
energy  resources,  based  on  an  estimate 
of  savings  in  annual  operating  costs. 

(2)  The  estimated  savings,  if  any,  in 
annual  operating  costs  are  the  difference 
between — 


(i)  The  average  routine  operating 
expenses  for  the  previous  three  years; 
and 

(ii)  Future  annual  operating  expenses 
based  on  the  current  prices  of  fuel 
supplies  and  related  services. 

(3)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(20  use.  n32d;  n32a(l)) 

§  620.35     Selection  criteria:  projects  to 
remove  architectural  barriers. 

For  reconstruction  or  renovation 
projects  to  remove  architectural  barriers 
(section  701(2)(A)  and  (B)  of  the  Act), 
the  Secretary  applies  the  following 
criteria  in  addition  to  the  criterion  in 
§  620.31: 

(a)  E.\emplary  program  of  compliance 
with  Section  504.  The  extent  to  which  a 
proposed  project  holds  promise  of 
accomplishing  an  exemplary  program  of 
compliance  with  Section  504  that  would 
be  helpful  to  similar  institutions  around 
the  country  and  that  would  not  likely  he 
carried  out  in  the  absence  of  Federal 
funds. 

(House  Report  96-520,  page  54) 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(b)  Amount  of  assignable  square  feet 
of  academic  facilities  to  be  made 
accessible  by  the  proposed  project. 

(1)  The  amount  of  assignable  square 
feet  of  academic  facilities  to  be  made 
accessible  to  the  handicapped  by  the 
proposed  project. 

(2)  The  Secretary  awards  up  to  a 
maxiiTium  of  20  points  for  this  criterion. 

(c)  Percentage  of  assignable  square 
feel  of  academic  facilities  to  be  made 
accessible  by  the  proposed  project. 

(1)  The  percentage  of  assignable 
square  feet  of  academic  space — on  the 
applicant's  campus — to  be  made 
accessible  to  the  handicapped  by  the 
proposed  project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  for  this  criterion. 

(d)  Costs  required  by  Section  504  per 
full-time-equivalent  student  enrollment. 
(1)  The  costs  required  by  Section  504  per 
full-time-equivalent  student  enrollment 

(2)  The  Secretary  awards  up  to  a 
maximum  of  20  points  this  criterion. 

(20  U.S.C.  1132d;  1132a(2)(A)  and  (B)) 

§  620.36    Selection  criteria:  projects  to 
meet  environmental  protection  or  ftealth 
and  safety  programs  mandated  by  law. 

For  reconstruction  or  renovation 
projects  to  meet  envirorunental 
protection  or  health  and  safety  programs 
mandated  by  Federal,  State,  or  local  law 
(section  701(2)(C)  of  the  Act),  the 
Secretary  applies  the  following  criteria 
in  addition  to  the  criterion  in  §  62031: 
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(d)  The  Secretary  may  approve  a  loan 
that  does  not  mature  serially  if  that  type 
of  loan  is  necessary  to  be  compatible 
with  an  applicant's  total  financial 


§  620.53    Disposal  of  balance  remaining  in 
the  construction  fund. 

Upon  full  settlement  with  all 
contractors,  suppliers,  and  the  other 

narti'oQ  tn  «;Vinm  it  has  inrnrrpH 


621.21  Submission  of  application. 

621.22  Special  application  procedures. 

621.23  Approvable  financing  plan. 

621.24  Evidence  of  lowest  possible  cost  of 
loan. 
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(a)  Campuswide  cost  per  full-time- 
equivalent  student.  (1)  The  campuswide 
cost — per  full-time-equivalent  student — 
of  complying  with  the  law. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(b)  Campuswide  cost  per  square  foot 
of  assignable  space.  (1)  The 
campuswide  cost — per  square  foot  of 
assignable  space — of  complying  with  the 
law. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

§  620.37    Selection  criteria:  projects  to 
detect,  remove,  or  contain  asbestos 
hazards. 

For  reconstruction  or  renovation 
projects  to  detect,  remove,  or  contain 
asbestos  hazards  (section  701(5)  of  the 
Act),  the  Secretary  applies  the  following 
criteria  in  addition  to  the  criterion  in 
§  620.31: 

(a)  Amount  of  gross  square  feet  of 
facilities  space  with  known  or  suspected 
asbestos  hazards.  (1)  The  amount  of 
gross  square  feet  of  facihties  space  with 
known  or  suspected  asbestos  hazards. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(b)  Estimated  cost  of  detecting, 
removing,  or  containing  asbestos 
hazards.  (1)  The  estimated  cost — per 
campuswide  assignable  square  foot — of 
one  or  more  of  the  following:  detecting, 
removing,  or  containing  asbestos 
hazards. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

§  620.38    Selection  criteria:  projects 
directed  to  two  or  more  purposes. 

If  a  project  Is  directed  to  a 
combination  of  two  or  more  of  the 
purposes  under  section  701  of  the  Act, 
the  Secretary,  in  addition  to  applying 
the  criterion  in  §  620.30.  applies  the 
following  criterion  in  place  of  the 
criteria  in  §§  620.31-630.37: 

(a)  Readiness  to  commence  project. 
(1)  The  timeliness  by  which  an  applicant 
can  start  its  project. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(b)  The  cost  of  the  project  as  a 
percentage  of  the  applicant's  average 
annual  educational  and  general 
expenditures.  The  cost  of  the  project  as 
a  percentage  of  the  applicant's  average 
annual  educational  and  genera! 
expenditures,  as  reported  in  the  annual 
NCES  Survey  "Financial  Statistics  of 
Institutions  of  Higher  Education,"  for  the 
three  most  recent  institutional  fiscal 
years. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  40  points  for  this  criterion. 

(20  U.S.C.  1132d;  1132a) 


§  620.39    Ranldng  applications  with 
identical  scores. 

If  two  or  more  applications  receive 
equal  total  scores,  the  Secretary  gives 
priority  consideration  to  the  following 
types  gf  applicants  in  this  order; 

(a)  An  institution  eligible  for 
assistance  under  Title  III  of  the  Act. 

(b)  An  institution  with  the  earliest 
date  for  the  start  of  construction, 
reconstruction,  or  renovation. 

(20  U.S.C.  n32d-l(b)(i)) 

§  620.40    Determination  of  non-availability 
of  equally-as-favorable  terms  and 
conditions. 

(a)  The  Secretary  considers  making  a 
loan  only  if  the  Secretary  finds  that  the 
applicant  is  unable  to  secure  from  other 
sources  a  loan  with  terms  and 
conditions  equally  as  favorable  as  the 
terms  and  conditions  applicable  to  loans 
under  this  part. 

(b)  In  order  to  assist  the  Secretary  in 
making  this  determination,  the  applicant 
shall  comply  with  any  procedures  the 
Secretary  may  establish,  including 
public  advertising  for  bids. 

(20  U.S.C.  n32d[a)(2)) 

§  620.41    Loan  offer. 

(a)  The  Secretary  prepares  and  sends 
a  loan  offer  to  an  applicant  if — 

(1)  The  application  meets  all 
requirements  of  the  Act  and  the 
regulations  governing  administration  of 
the  Act;  and 

(2)  The  Secretary  approves  the  project 
and  reserves  funds  for  it. 

(b)  The  loan  offer — 

(1)  Contains  the  terms  and  conditions 
for  the  loan;  and 

(2)  Is  conditioned  on  the  fulfillment  of 
these  terms  and  conditions. 

(20  U.S.C.  1132d(a)) 

§  620.41     Loan  agreement. 

The  accepted  loan  offer  constitutes 
the  loan  agreement  between  the 
Secretary  and  the  applicant  for  the 
partial  financing  of  the  construction, 
reconstruction,  or  renovation  of  the 
appioved  project. 
(20  U.S.C.  n32d(a)) 

§  620.42    Security  for  loan. 

Al  the  time  of  accepting  a  loan  offer,  a 
!)onower  shall  secure  the  loan  in  a 
manner  the  Secretary  finds  will 
reasonably  assure  repayment.  The 
security  may  be  one  or  a  combination  of 
the  following: 

(a)  A  first  mortgage  on  the  facilities 
and  site  of  those  facilities. 

(b)  Negotiable  stocks  or  bonds  of  a 
quality  and  value  acceptable  to  the 
Secretary. 

(c)  A  pledge  of  unrestricted  and 
unencumbered  income  from  an 


endowment  or  other  trust  fund 
acceptable  to  the  Secretary. 

(d)  A  pledge  of  a  specified  portion  of 
the  applicant's  annual  general  or  special 
revenues  acceptable  to  the  Secretary. 

(e)  General  obligations  issued  by  a 
State  or  local  public  body  on  behalf  of 
the  applicant. 

(f)  Other  types  of  security  that  the 
Secretary  finds  acceptable  in  specific 
instances. 

(20  U.S.C.  1132d-l(b)(6)) 

§  620.44    Evidence  of  approved  debt 
instrument. 

(a)  After  signifying  to  the  Secretary  its 
acceptance  of  a  loan  offer,  a  borrower 
shall  furnish  to  the  Secretary  the 
approved  debt  instrument  in  the  form 
the  Secretary  prescribes  in  the  loan 
agreement  and  in  the  terms  and 
conditions  of  the  loan  agreement. 

(b)  The  approved  debt  instrument 
referred  to  in  paragraph  (a)  of  this 
section  shall  include — 

(1)  A  recorded  copy  of  the  executed 
trust  indenture  between  the  borrower 
and  the  trustee  institution  or  other 
paying  agent;  and 

(2)  The  bond,  note,  or  other  security 
approved  by  the  Secretary, 

(20  U.S.C.  1132d-(b)(l)) 

§  620.45    Loan  closing. 

Loan  closing  occurs  at  a  time 
determined  by  the  Secretary. 

(20  U.S.C.  1132d-l(b](l]) 

§  620.46    Interim  financing. 

(a)  If  necessary,  an  applicant  shall 
arrange  for  interim  financing,  subject  to 
the  approval  of  the  Secretary,  to  cover 
the  cost  of  construction,  reconstruction, 
or  renovation  pending  the  loan  closing. 

(b)  If  the  Secretary  finds  that  the 
applicant  is  unable  to  secure  necessary 
interim  financing  on  reasonable  terms, 
the  Secretary  may  provide  for  advances 
against  the  approved  loan. 

(20  U.S.C.  Il32d-l(b)(l)) 

Subpart  E— Wtiat  Conditions  Must  Be 
Met  by  a  Borrower? 

§  620.50    Length  and  maturity  of  loan. 

(a)  The  maximum  repayment  period 
for  a  loan  under  this  program  shall  be  30 
years,  unless  the  Secretary  finds  that  a 
longer  repayment  period  required. 

(b)  In  no  case  may  a  loan  repayment 
period  exceed  the  estimated  useful  life 
of  the  facilities  to  be  constructed, 
reconstructed,  or  renovated  with  the  aid 
of  the  loan. 

(c)  Unless  the  Secretary  authorizes 
otherwise,  the  borrower  shall  repay  the 
loan  in  substantially  level  annual 
installments  of  principal  and  interest. 
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Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  62 1. 10    Projects  for  which  annual  interest 
grants  may  be  used. 


plan  submitted  under  this  program 
must — 

(1)  Provide  that  the  terms  of  the  loan 
for  which  the  applicant  requests  an 
annual  interest  grant  does  not  exceed 
the  lesser  of — 


(2)  The  applicant  shall  have  given 
each  of  those  institutions  the 
information  necessary  to  enable  it  to 
specify  in  its  offer  the — 

(i)  Amount  of  the  loan; 

fiil  Interest  rate: 
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(d)  The  Secretary  may  approve  a  loan 
that  does  not  mature  serially  if  that  type 
of  loan  is  necessary  to  be  compatible 
with  an  applicant's  total  financial 
planning. 

(20  U.S.C.  1132d(b]) 

§  620.51    Cor>struction  funds. 

(a)(1)  A  borrower  shall  deposit  in  a 
separate  bank  account — 

(i)  The  proceeds  of  the  sale  of  the 
bonds  or  notes; 

(ii)  Any  interim  advances  against  the 
approved  loans;  and 

(iii)  All  other  money  that  the  borrower 
will  use  in  paying  for  the  construction, 
reconstruction,  or  renovation  of  the 
approved  project. 

(2)  The  separate  account  shall  be 
known  as  the  construction  fund. 

(3)  The  borrower  shall  keep  this 
account  in  a  bank  of  its  choice. 

(4)  The  borrower  shall  make  all 
expenditures  for  the  construction, 
reconstruction,  or  renovation  from  this 
fund. 

(5)  Accounting  for  this  fund  shall  be  in 
accordance  with  accepted  accounting 
principles. 

(b)(1)  If  necessary  and  appropriate, 
the  Secretary  may  approve  other 
arrangements  for — 
.  (i)  The  deposit  of  construction  funds-; 
and 

(ii)  The  accounting  for  those  funds. 

(2)  Those  other  arrangements  must 
provide  adequate  accountability  for  all 
receipts  to  and  expenditures  from  the 
funds. 

(20  U.S.C.  1132d-l(b)(l)) 

§  620.52    Investment  of  idle  construction 
funds. 

(a)  If  the  money  on  deposit  in  the 
construction  fund  exceeds  the  estimated 
disbursements  for  the  project  for  the 
next  90  days,  the  Secretary  encourages 
the  borrower — if  permitted  by  State  or 
local  law — to  invest  those  excess  funds. 

(b)  If  the  borrower  chooses  to  invest 
the  funds  referred  to  in  paragraph  (a)  of 
this  section,  the  borrower — unless 
otherwise  prohibited  by  State  of  local 
law — shall  invest  those  funds  in — 

(1)  Direct  obligations  of  the  U.S. 
Government;  or 

(2)  Obligations  whose  principal  and 
interest  are  guaranteed  by  the  U.S. 
Government. 

(c)  An  investment  made  in  accordance 
with  paragraph  (b)  of  this  section  shall 
be  in  obligations  that  will  mature  not 
later  than  13  months  from  the  date  of  the 
investment. 

(20  U.S.C.  1132d-l(b)(l]) 


§  620.53    Disposal  of  balance  remaining  in 
the  construction  fund. 

Upon  full  settlement  with  all 
contractors,  suppliers,  and  the  other 
parties  to  whom  it  has  incurred 
obligations  under  the  project,  the 
borrower  shall  dispose  of  any  money 
remaining  in  the  construction  fund  in 
accordance  with  the  provisions  of  the 
loan  agreement. 

(20  U.S.C.  ll32d-l(b){l)) 

§  620.54    Moratorium  on  principal  or 
interest  payments  on  a  loan. 

A  borrower  may  request — and  the 
Secretary  may  approve — a  moratorium 
on  the  repayment  of  principal  and 
interest  installments  on  a  loan  if  the 
borrower — 

(a)  Can  demonstrate  a  temporary 
inability  to  make  those  payments 
without  undue  financial  hardship;  and 

(b)  F'urnishes,  in  a  plan  acceptable  to 
the  Secretary,  a  specific  schedule  for 
repayment  of  the  amounts  in  arrears. 
However,  the  Secretary  may  permit  the 
borrower  to  defer  submission  of  the  plan 
if  the  borrower — 

(1)  Clearly  demonstrates  that  it  cannot 
reasonably  project  a  specific  repayment 
schedule  due  to  circumstances  beyond 
its  control;  and 

(2)  Satisfactorily  assures  the  Secretary 
that  it  will  develop  a  repayment 
schedule  for  consideration  at  a  future 
date  that  the  Secretary  designates. 

(20  U.S.C.  1132d-l(b)(5)) 

The  Secretary  proposes  to  add  a  new 
Part  621  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  621— ANNUAL  INTEREST 
GRANTS  FOR  THE  CONSTRUCTION, 
RECONSTRUCTION.  AND 
RENOVATION  OF  ACADEMIC 
FACILITIES 

Subpart  A — General 

Sec. 

621.1  Annual  Interest  Grants  for  the 
Construction,  Reconstruction,  and 
Renovation  of  Academic  Facilities, 

621.2  Eligible  parties. 

621.3  Regulations  that  apply  to  Annual 
Interest  Grants  for  the  Construction. 
Reconstruction,  and  Renovation  of 
Academic  Facilities. 

621.4  Definitions  that  apply  to  Annual 
Interest  Grants  for  the  Construction, 
Reconstruction,  and  Renovation  of 
Academic  Facilities. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  under 
This  Program? 

621.10    Projects  for  which  annual  interest 
grants  may  be  used. 

Subpart  C— How  Does  One  Apply  for  an 
Annual  Interest  Grant? 

621.20    Application  dates. 


621.21  Submission  of  applicatioa 

621.22  Special  application  procedures. 

621.23  Approvable  financing  plan. 

621.24  Evidence  of  lowest  possible  cost  of 
loan. 

621.25  Invitation  for  bids. 

Subpart  D— How  Does  tfte  Secretary  Make 
an  AnrHial  Interest  Grant? 

621.30  Selection  criteria  for  evaluating  a 
proposed  project. 

621.31  Conditions  for  approval  of  annual 
interest  grants. 

621.32  Conditions  for  making  an  annual 
interest  grant. 

621.33  Annual  interest  grant  agreement. 

621.34  Amount  of  annual  interest  grant 

621.35  Limits  of  Federal  assistance. 

621.36  Payment  of  annual  interest  grant. 

621.37  Provisions  not  exhaustive  of 
authority  of  the  Secretary. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

621.40    Reduction  of  grant  if  refinancing 
produces  lower  costs. 
Authority:  Sees.  701-742  of  Pub.  L  96-374. 
Title  VII  of  the  Higher  Education  Act,  as 
amended  (20  U.S.C.  1132a-1132e-l)  unless 
otherwise  noted. 

Subpart  A— General 

§621.1    Annual  interest  grants  for  ttie 
construction,  reconstruction,  and 
renovation  of  academic  facilities. 

This  program  provides  annual  interest 
grants  to  reduce  the  cost  of  borrowing 
funds — other  than  those  available  under 
34  CFR  Part  620 — for  the  construction, 
reconstruction,  and  renovation  of 
academic  facilities. 

(20  U.S.C.  1132d-3) 

§621.2    Eligible  parties. 

(a)  The  following  are  eligible  to  apply 
for  annual  interest  grants  for  the 
construction,  reconstruction,  and 
renovation  of  academic  facilities: 

(1)  Institutions  of  higher  education. 

(2)  Higher  education  building 
agencies. 

(20  U.S.C.  1132d-3(a)) 

§  621.3    Regulations  that  apply  to  annual 
interest  grants  for  the  construction, 
reconstruction,  and  renovation  of  academic 
facilities. 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  in  34  CFR  617.5(b) 
through  (e),  as  appropriate. 

(b)  The  regulations  in  34  CFR  620.31 
through  620.39. 

(c)  The  regulations  in  this  Part  621. 

(20  U.S.C.  1232) 

§  62 1 .4    Definitions  that  apply  to  annual 
interest  grants  for  the  construction, 
reconstruction,  and  renovation  of  academic 
facilities. 

The  definitions  in  34  CFR  617.7  apply 
to  this  program. 
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§  621.31    Conditions  for  approval  of  annual 
Interest  grants. 

The  Secretary  approves  an 
application  for  annual  interest  grants 
only  if  the  Secretary  is  satisfied  that — 

(a)  The  applicant  will  have  available. 


(c)(1)  The  applicant  may  not  enter  into 
the  agreement — 

(i)  For  the  benefit  of  third  parties;  or 

(ii)  To  induce — 

(A)  The  making  of  loans  by  third 
parties;  or 


the  Secretary  approves  annual  interest 
grants  does  not  exceed  $5  million  per 
campus  for  a  Federal  fiscal  year. 

(20  U.S.C.  1132d-3} 

§  621.36    Payment  of  annual  Interest  grant. 
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Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  621.10    Projects  for  which  annual  interest 
grants  may  be  used. 

This  program  provides  annual  interest 
grants  to  reduce  the  cost  of  borrowing 
funds— other  than  those  available  under 
34  CFR  Part  620— for  the  construction, 
reconstruction,  or  renovation  of 
academic  facilities  if  the  primary 
purpose  of  an  applicant's  proposed 
project  is  to  achieve  one  or  more  of  the 
objectives  listed  in  34  CFR  617.10. 
(20  U.S.C.  n32d-3) 

Subpart  C— How  Does  One  Apply  for 
an  Annual  Interest  Grant? 

§621.20    Application  dates. 

The  Secretary  publishes  an 
application  notice  in  the  Federal 
Register  establishing  the  date  for 
submission  of  applications  for  annua! 
interest  grants. 
(20  U.S.C.  ll32d-3) 

§621.21    Submission  Of  application. 

An  applicant  for  an  annual  interest 
grant  shall  submit  its  application  at  the 
time,  in  the  manner,  and  containing  the 
information  that  the  Secretary  specifies. 

§  621.22    Special  application  procedure. 

(a)  An  appHcant  shall  send  a  copy  of 
its  application  to  its  State  commission 
before  submitting  the  application  to  the 
Secretary. 

(b)  The  commission  shall  review  and 
evaluate  the  application  and  provide 
comments  to  the  Secretary  regarding— 

(1)  Use  of  space; 

(2)  Enrollment  data;  and 

(3)  The  overall  need  for  the  facility— 
or  for  the  reconstruction  or  renovation 
of  the  facility  for  which  the  applicant 
has  requested  assistance. 

(c)  Following  its  review  the 
commission  sh,all  furnish  its  evaluation 
to  the  applicant. 

(d)  If  the  applicant  does  not  agree 
with  the  evaluation,  the  applicant  may 
include  with  its  application  to  the 
Secretary  a  statement  supporting  its 
position. 

(e)  The  commission  shall  submit  the 
application  to  the  Secretary,  together 
with  all  State  clearinghouse  comments 
required  by  OMB  Circular  A-95. 

(f)  The  applicant  may  not  invite  bids 
under  the  project  before  submitting  its 
application  to  the  Secretary. 

(20  U.S.C.  n32d-3) 

§  621.23    Approvable  financing  plan. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  in  order  to  be 
approved  by  the  Secretary,  a  financing 


plan  submitted  under  this  program 
must — 

(1)  Provide  that  the  terms  of  the  loan 
for  which  the  applicant  requests  an 
annual  interest  grant  does  not  exceed 
the  lesser  of — 

(i)  Thirty  years;  or 

(ii)  The  useful  hfe  of  the  facilities  that 
the  apphcant  proposes  to  construct, 
reconstruct,  or  renovate  with  the  help  of 
the  loan; 

(2)  Provide  that  the  borrower  is  to 
repay  the  loan  in  substantially  level 
annual  installments  of  interest  and 
principal  over  the  term  of  the  loan, 
except  that  the  borrower  may  pay 
interest  only  for  an  initial  period  not 
exceeding  five  years;  and 

(3)  Contain  other  provisions  that  will 
assure  the  Secretary  that  the  support 
provided  by  the  Secretary  over  the  term 
of  the  loan  is  no  more  than  is  necessary 
to  carry  out  the  purposes  of  this 
program. 

(b)(1)  if  the  Secretary  finds  that 
unusual  circumstances  warrant  an 
exception,  the  Secretary  may  accept  a 
financing  plan  related  to  a  loan  for 
which — 

(i)  The  term  is  longer  than  30  years; 

(ii)  The  annual  installments  of  interest 
and  principal  are  not  substantially  level; 
or 

(iii)  Both. 

(2)  However,  the  term  of  a  loan 
otherwise  eligible  for  assistance  under 
this  subpart  may  not  exceed  40  years. 
(2Q  U.S.C.  11 32d-3lH)) 

§  621.24    Evidence  of  lowest  possible  cost 
of  loan. 

(a)  An  applicant  shall  demonstrate  to 
the  satisfaction  of  the  Secretary  that  the 
loan  it  proposes  to  obtain  is  at  the 
lowest  possible  net  interest  cost. 

(b)(1)  If  an  applicant  proposes  to  issue 
tax-exempt  bonds  to  finance  the 
construction,  reconstruction,  or 
renovation  of  academic  facilities,  the 
Secretary  considers  the  applicant  to 
meet  the  requirement  in  paragraph  (a)  of 
this  section  if  the  applicant  proposes  to 
sell  those  securities  after  publicly 
advertising  for  bids  for  the  securities  in 
an  advertising  medium  acceptable  to  the 
Secretary. 

(2)  Before  advertising  these  bonds  for 
sale,  the  applicant  shall  submit  for  the 
Secretary's  approval — 

(i)  A  draft  of  the  notice  of  sale;  and 

(ii)  A  statement  of  essential  facts 
concerning  the  sale. 

(c)(1)  An  applicant  proposing  to  issue 
securities  that  are  not  tax-exempt  shall 
submit  to  the  Secretary  offers  from  at 
least  three  lending  institutions  normally 
engaged  in  making  long-term 
construction,  reconstruction,  and 
renovation  loans. 


(2)  The  applicant  shall  have  given 
each  of  those  institutions  the 
information  necessary  to  enable  it  to 
specify  in  its  offer  the — 

(i)  Amount  of  the  loan; 

(ii)  Interest  rate; 

(iii)  Maturity  period; 

(iv)  Security  provisions;  and 

(v)  Repayment  provisions. 

(d)  The  applicant— whether  proposing 
to  issue  tax-exempt  bonds  or  proposing 
to  issue  securities  that  are  not  tax- 
exempt — may  not  enter  into  a  firm  and 
binding  agreement  with  a  lender  before 
the  Secretary  has  approved  the  loan 
offer. 
(20'U.S.C.  1132d-3(c)) 

§  621.25    Invitation  for  bids. 

(a)  An  applicant  may  not  invite  bids 
for  construction,  reconstruction,  or 
renovation  under  its  proposed  project 
before  submitting  its  application  to  the 
Secretary. 

(b)(1)  However,  paragraph  (a)  of  this 
section  does  not  apply  if — 

(i)  The  Secretary  has  already 
approved  assistance  for  the  project 
under  Title  VII;  or 

(ii)  Some  other  agency  of  the  United 
States  has  already  approved  assistance 
for  the  project  under  some  other  Federal 
assistance  program. 

(2)  In  that  case  the  Secretary 
considers  the  application  only  if  the 
applicant  submits  it  in  response  to  an 
application  notice  occurring  no  later 
than  12  months  after  the  apphcant  has 
begun  the  construction,  reconstruction, 
or  renovation. 
(20  U.S.C.  n32d-3J 

Subpart  D.— How  Does  the  Secretary 
Make  an  Annual  Interest  Grant? 

§  621.30    Selection  criteria  for  evaluating  a 
proposed  project. 

(a)  In  evaluating  a  proposed  project 
for  which  an  applicant  has  applied  for 
an  annual  interest  grant  under  this 
program,  the  Secretary  applies — 

(1)  The  criterion  in  34  CFR  620.31. 
worth  up  to  20  possible  points; 

(2)  As  applicable,  the  criteria  in  34 
CFR  620.32,  620.33,  620.34,  620.35,  620.36, 
620.37,  or  620.38,  worth  up  to  80  possible 
points;  and  ■ 

(3)  For  ranking  applications  with 
identical  scores,  the  priority 
considerations  in  34  CFR  620.39. 

(b)  In  applying  the  criteria  referred  to 
in  paragraph  (a)  of  this  section,  the 
Secretary  awards  the  same  maximum 
possible  points  as  those  contained  in  34 
CFR  620.31  through  620.38. 

(20  U.S.C.  1132d-3) 
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§  621.31    Conditions  for  approval  of  annual 
interest  grants. 

The  Secretary  approves  an 
application  for  annual  interest  grants 
only  if  the  Secretary  is  satisfied  that — 

(a)  The  appHcant  will  have  available, 
as  required,  funds  to  pay  the  total 
development  cost  of  the  facilities; 

(b)  The  applicant  has  or  will  have  a 
full  title  or  interest  in  the  site,  including 
right  of  access,  that  is  sufficient  to 
insure  the  applicant's  undisturbed  use 
and  possession  of  the  facilities  for  not 
less  than  the  useful  life  of  the  facilities 
or  50  years,  whichever  is  longer; 

(c)  The  apphcant  has  the  necessary 
legal  authority  to — 

(1)  Finance;  construct,  reconstruct,  or 
renovate;  and  maintain  the  proposed 
facilities; 

(2)  Apply  for  and  receive  the  proposed 
loan  and  annual  interest  grants;  and 

(3)  Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  secuiity  for  the 
proposed  loan;  and 

(d)  The  applicant's  financing  plan 
meets  the  conditions  of  §  621.22  and  is 
otherwise  practicable  and  feasible. 

(20  U.S.C.  n32d-3) 

§  621.32    Conditions  for  making  an  annual 
interest  grant. 

(a)(1)  The  Secretary  considers  making 
an  annual  interest  grant  only  if  the 
applicant  is  unable  to  secure  from  other 
sources  a  loan — up  to  the  amount  the 
Secretary  may  subsidize  under  the 
law — with  an  interest  rate  equally  iis 
favorable  as  the  rate  applicable  to  direct 
Federal  loans  under  section  734  of  the 
Act. 

(2)  In  order  to  assist  the  Secretary  in 
making  this  determination,  the  applicant 
shall  comply  with  any  procedures  the 
Secretary  may  establish,  including 
public  advertising  for  bids. 

(b)  The  Secretary  does  not  make  an 
annual  interest  grant  for  a  loan  if  a 
borrower  is  legally  obligated  under  that 
loan  before  it  has  filed  an  application 
under  this  program. 

(20  U.S.C.  1132d-3(d)(2)) 

§  621.33    Annual  interest  grant  agreement. 

(a)(1)  After  approving  an  application 
for  an  annual  interest  grant,  the 
Secretary  prepares  and  sends  to  the 
applicant  a  proposed  agreement 
containing  the  terms  and  conditions  of 
the  grant. 

(2)  The  Secretary  enters  into  this 
agreement  for  the  benefit  of  the 
applicant  institution  only. 

(b)  The  proposed  agreement  provides 
that  the  Secretary  does  not  make  any 
grant  payments  under  the  agreement 
unless  the  Secretary  concurs  in  the  rate 
of  interest  and  other  terms  and 
conditions  of  the  loan. 


(c)(1)  The  applicant  may  not  enter  into 
the  agreement — 

(i)  For  the  benefit  of  third  parties;  or 
(ii)  To  induce — 

(A)  The  making  of  loans  by  third 
parties;  or 

(B)  The  sale  of  bonds  to  third  parties; 
(2)  The  Secretary  does  not  entertain 

grievances  or  claims  of  third  parties 
with  respect  to  the  agreement  between 
the  Secretary  and  the  applicant 
institution. 

(20  U.S.C.  1132d-3) 

§  621.34    Amount  of  annual  interest  grant. 

(a)  Each  interest  grant  that  the 
Secretary  makes  is  approximately  equal 
to,  but  not  more  than,  the  difference 
between — 

(1)  The  average  annual  debt  service 
that  the  borrower  is  required  to  pay  on 
thff  amount  borrowed  from  private 
sources  for  the  project  covered  by  the 
application;  and 

(2)  An  average  annual  debt  service  on 
the  same  amount  at  an  interest  rate  of 
four  percent. 

(b)  The  Secretary  may  amend  the 
amount  of  the  annual  interest  grant 
stipulated  in  the  agreement  to  reflect 
changes  in  the  amount  or  terms  of  the 
loan. 

(c)(1)  If  the  borrower  increases  its 
loan,  it  may  requset  of  the  Secretary  an 
increase  in  the  amoi.iit  of  its  annual 
interest  grant. 

(2)  The  borrower  must  rruikc  this 
request — 

(i)  Not  later  than  12  montlis  after  it 
has  begun  construction,  reconstruction, 
or  renovation;  and 

(ii)  By  submitting  to  the  Secretary  an 
amended  application. 

(3)  The  Secretary  considers  the 
request  subject  to  the  availabihty  of 
funds. 

(d)  If,  at  the  time  the  borrower 
becomes  legally  obligated  under  a  loan, 
there  has  been  a  change  in  the  rate  of 
interest  or  the  terms  of  the  loan,  the 
borrower  may  request  of  the  Secretary 
an  increase  in  the  amount  of  its  annual 
interest  grant. 

{20  U.S.C.  1132d-2(a)) 

§  621.35    Limits  of  Federal  assistance. 

(a)  The  principal  amount  of  a  loan — or 
portion  of  a  loan — on  which  the 
Secretary  approves  an  annual  interest 
grant,  together  with  the  amount  of  any 
other  Federal  financial  assistance  the 
applicant  has  obtained  or  is  assured  of 
obtaining  under  any  other  Federal 
programriBay  not  exceed  90  percent  of 
the  eligible  development  costs. 

(20  U.S.C.  1132d-3(d](ll) 

(b)  The  aggregate  principal  amount  of 
loans — or  portions  of  loans — on  which 


the  Secretary  approves  annual  interest 
grants  does  not  exceed  $5  million  per 
campus  for  a  Federal  fiscal  year. 

(20  U.S.C.  1132d-3) 

§  621.36    Payment  of  annual  interest  grant 

(a)  The  Secretary  makes  payments 
under  an  annual  interest  grant 
agreement  once  a  year. 

(b)  The  date  of  payment  coincides  as 
closely  as  possible  with — 

(1)  The  anniversary  date  of  the  loan; 
or 

(2)  The  date  when  debt  service 
requirement  related  to  the  loan  is 
greatest. 

(c)  The  payment  date  remains  fixed 
for  the  duration  of  the  loan. 

(d)  The  Secretary  pays  an  annual 
interest  grant — 

(1)  Directly  to  the  grantee;  or 

(2)  To  a  trustee,  paying  agent,  or 
lender  to  whom  the  grantee  assigns  the 
payment  with  the  permission  of  the 
Secretary. 

(20  U.S.C.  1132d-3) 

§  621.37    Preceding  provisions  not 
exhaustive  of  authority  of  the  Secretary. 

The  provisions  of  this  Subpart  D  do 
not  e.xhaust  the  authority  of  the 
Secretary  to  impose,  at  any  time  the 
Secretary  considers  appropriate, 
additional  hraitations  with  regard  to — 

(a)  The  amount  of  an  annual  interest 
grant;  or 

fb)  The  amount  on  which  that  grant  is 
based. 
(20  U.S.C.  1132d-S) 

Subpart  E— What  Conditions  Miist  Be 
Met  by  a  Grantee? 

§  621.40    Reduction  of  grant  if  refinancir>g 
produces  lower  costs. 

If  the  Secretary  finds  that  a  grantee 
could  have  accelerated  repayment  of  an 
outstanding  loan  or  obtained  a  new  loan 
that  would  have  resulted  in  a  net     . 
savings  in  the  cost  of  the  loan,  the 
Secretary  may  recompute  the  amount  of 
the  annual  interest  grant  as  though  the 
grantee  had  undertaken  that  refinancing. 

(20  U.S.C.  1132d-3) 
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nutrient,  chloride.  By  1979  a  substantial 
number  of  cases  concerning  a  medical 
disorder,  known  as  iiypochloremic 
metabolic  alkalosis,  were  reported.  This 
serious  medical  condition  is  most 
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February  and  March  1980.  The  final 
House  bill,  H.R.  6940,  was  considered  by 
the  Committee  on  Interstate  and  Foreign 
Commerce  on  April  16, 1980,  and 
ordered  reported  by  unanimous  vote 
fsee  H.R.  Reot.  No.  96-936,  96th  Cone.. 
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ptTiodic  testing  of  infant  formulas  to 
determine  whether  they  are  in  compiianr.e 
with  this  section. 

The  legislative  history  describes  the 
anticipated  infant  formula  "quality 
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testing,  and  analysis  which  requires  (1) 
an  acceptance  protocol  for  ingredients 
assuring  that  they  conform  to  strict 
specifications  for  composition  and 
purity:  (2)  an  in-process  operational 


Derinitions 

Proposed  section  106.3  (21  CFR  106.3) 
incorporates  the  definitions  and 
interpretations  contained  in  section  201 
of  the  act  (21  U.S.C.  321),  when  such 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  106 
IDocket  No.  80N-0025] 

Infant  Formula  Quality  Control 
Procedures 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule.  

SUMMARY:  In  accordance  with  the  Infant 
Formula  Act  of  1980  (Pub.  L.  96-3,50;  94 
Stat.  1190),  the  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
estabhsh  a  new  Part  106  (21  CFR  Part 
106)  that  requires  quality  control 
procedures  for  the  manufacture  of  infant 
formula  products.  The  proposed 
regulations  specify  a  systematic 
procedure  of  sampling,  testing,  analyses, 
and  recordkeeping  for  in-process  and 
finished  formulas  and  require 
manufacturers  to  establish  the 
following:  an  acceptance  protocal  for 
ingredients  assuring  that  they  conform 
to  strict  specifications  for  composition 
and  purity:  and  in-process  operational 
control  program  of  ingredient  addition, 
blending,  homogenization.  and 
standardization;  and  a  finished  product 
evaluation  system  that  specifies 
sampling  frequency  and  an  analytical 
format  that  defines  product  release 
ranges  at  which  the  product  may  be 
shipped.  This  proposal  ensures  that 
infant  formula  products  contain  the 
necessary  nutrients  at  the  specified 
levels  as  required  by  the  Infant  Formula 
Act  of  1980. 

DATES:  Comments  by  March  2. 1981. 
Proposed  compliance  date  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  in 
interstate  commerce  or  prepared  from 
raw  materials  shipped  in  interstate 
commerce  is  180  days  after  date  of 
publication  of  the  final  regulation. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk's  office)  iHFA-305). 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fisher  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  Edward  Scarbrough,  Bureau  of  Foods 
(HFF-204),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-245-3117. 
SUPPLEMENTARY  INFORMATION:  In  1978  a 
major  manufacturer  of  soy  protein- 
based  infant  formulas  reformulated  two 
of  its  products.  The  reformulation 
resulted  in  products  containing  an 
inadequate  amount  of  the  essential 


nutrient,  chloride.  By  1979  a  substantial 
number  of  cases  concerning  a  medical 
disorder,  known  as  hypochloremic 
metabolic  alkalosis,  were  reported.  This 
serious  medical  condition  is  most 
frequently  characterized  by  the  infant's 
failure  to  thrive.  These  cases  of  infant 
illness  were  found  to  be  associated  with 
prolonged  exclusive  use  of  the  chloride- 
deficient  soy  formulas.  This  incident 
made  it  clear  that  greater  regulatory 
control  over  the  formulation  and 
processing  of  infant  formulas  was 
necessary. 

In  response  to  the  chloride-deficient 
soy  formula  occurrence,  the 
Com.niissioner  of  Food  and  Drugs 
contacted  members  of  the  infant  formula 
industry  requesting  information 
concerning  quality  assurance  and 
quality  control  procedares  and  nutrient 
analytical  methodology.  After  the 
submis.sion  of  these  data,  the  agency, 
held  an  open  public  meeting  and  an 
informal  public  hearing  on  the  general 
issues  of  infant  formula  processing, 
testing,  composition,  and  safety  (see  the 
Federal  Register  of  January  29, 1980;  45 
FR  e^Oal.  The  meeting  was  conducted  in 
Washington,  DC  on  February  19.  1980,  to 
obtain  public  comment  on  the  issues  of 
open  date  labeling,  qualify  control  and 
quality  assurance  practices,  and  clinical 
testing  needs  for  infcrii  formulas.  The 
hearing,  also  in  Washington,  DC,  was 
conducted  on  March  12, 1980,  and 
gathered  public  comment  on  the 
adequacy  of  the  current  nutrient 
composition  of  infact  formulas  and 
whether  revision  of  FDA's  infant 
formula  nutritional  labeling  regulation, 
21  CFR  105.65,  was  necessary.  The 
comments  relevant  to  the  proposed 
quality  control  procedure  regulations 
which  were  received  in  response  to 
these  public  proceedings  are  on  file  with 
the  Dockets  Management  Branch  under 
the  docket  number  set  forth  above. 

The  Congress  was  also  quick  in 
recognizing  the  need  for  more  stringent 
government  control  over  these  vital  food 
products.  As  early  as  November  8, 1979, 
several  legislative  proposals,  each 
entitled  the  Infant  Formula  Act  of  1980. 
were  introduced  by  various  members  of 
the  U.S.  House  of  Representatives,  most 
notably  by  Messrs.  Gore,  Mottl,  and 
Carter,  and  were  referred  to  the  House 
Subcommittee  on  Health  and  the 
Environment  (Subcommittee).  These 
proposals  were  intended  to  require  a 
broad  range  regulatory  scheme  for 
infant  formula  products  which  included 
periodic  testing,  a  statutory  nutrient 
table,  and  recordkeeping  requirements 
for  assuring  their  safety  and  nutritional 
quality.  Hearings  on  these  proposals 
were  conducted  by  the  Subcommittee  in 


February  and  March  1980.  The  final 
House  bill,  H.R.  6940,  was  considered  by 
the  Committee  on  Interstate  and  Foreign 
Commerce  on  April  16. 1980,  and 
ordered  reported  by  unanimous  vote 
(see  H.R.  Rept.  No.  96-936.  96th  Cong  . 
2d  Sess..  p.  4  (May  12, 1980)). 

Similar  legislation  to  tighten 
regulatory  control  over  infant  formulas 
was  introduced  in  the  U.S.  Senate  by 
Messrs.  Metzenbaum,  Baucus,  and 
Leahy  on  March  27, 1980.  The  Senate 
bill,  S.  2490,  was  referred  to  the 
Committee  on  Labor  and  Human 
Resources  (Committee).  Hearings  on  the 
legislation  were  conducted  by  the 
Subcom.miltee  on  Health  and  Scientific 
Research  on  June  12  and  August  5,  1980. 
and  it  adopted  and  accepted  the  House 
companion  bill,  H.R.  6940.  with  one 
amendment.  On  Augnst  21, 1980,  S.  2490 
was  ordered  reported  by  the  full 
Committee  (see  S.  Rept,  No.  96-916,  96th 
Cong.,  2d  Sess..  p.  2  (August  25, 1980)). 

Thereafter,  this  bill  was  passed  by 
both  Houses  of  Congress.  On  September 
26, 1980,  the  President  signed  into  law 
the  Infant  Formula  Act  of  1980  (Pub.  L. 
96-359,  94  Stat.  1190).  This  amendment 
to  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  establishes  a  new  section 
412  (21  U.S.C.  350a)  and  creates  a 
separate  category  of  food  designated  as 
"infant  formula."  It  requires  that  infant 
formulas  meet  specified  standards  of 
quality  and  safety.  Section  412(g)  of  the 
act  provides  that  an  infant  formula  shnll 
contain  nutrients  at  specified  levels  in 
accordance  with  a  table  set  forth 
therein.  If  a  formula  product,  except  for 
a  special  formula  as  defined  in  section 
412(f)  of  the  act,  fails  to  contain  the 
nutrients  in  the  specified  amounts,  it  is 
deemed  adulterated  under  new  section 
412(a)(1)(A).  In  addition,  if  a  formula, 
except  for  one  defined  in  section  412(f). 
does  nut  meet  certain  quality  factor 
requirements  (section  412(a)(lKB])  or  if 
a  formula  is  not  manufactured  or 
processed  in  compliance  with  certain 
quality  control  procedures  (section 
412(a)(1)(C)),  it  is  also  deemed 
adulterated. 

'  Section  412(a)(2)(D)  of  the  new  I.t  w 
gives  the  Secretary  of  Health  and 
Human  Services  the  authority  to 
promulgate  regulations*  establishing; 

Sunh  quyjity  control  procedures  *  *   * 
necessary  to  assure  that  an  infant  formula 
provides  nutrients  in  accordance  with  this 
section  and  establish  requirements  respecting 
the  retention  of  records  of  procedures 
required  under  this  clause  (including 
mainlaining  necessary  nutrient  testing 
records)*   "   *.  Quality  control  procedures 
prescritjed  by  the  Secretary  shall  inclLile  the 


■This  authority  is  delegated  to  the  Commissionrr 
of  Food  and  Drugs.  21  CFR  5.1(a)(1). 
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assures  the  formula's  conformity  to  the 
nutritional  requirements  of  section 
412(g)  of  the  act. 

Base  Blend 


process  batch.  FDA  is  proposing  in 
§  106.25(d)  to  require  that  the  presence 
of  the  proper  quantity  of  that  nutrient  be 
verifed  by  analysis  of  each  in-process 
hatr  h  fnr  that  nutrient.  unlesB  the 


frequency  of  sampling  and  analysis  of 
finished  product  after  processing  and 
packaging  is  required. 

Release  of  Product  for  Heat  SterilizaUan 
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periodic  testing  of  infant  formulas  to 
determine  whether  they  are  in  compliance 
with  this  section. 

The  legislative  history  describes  the 
anticipated  infant  formula  "quality 
control  procedure"  regulations  in  terms 
which  encompass  the  entire 
manufacturing  process: 

■   *   *  Quality  control  procedures  are  those 
procedures  which  would  assure  proper 
manufacturing  of  formula  products. 

Quality  control  procedures  are  not  limited 
lo  those  "good  manufacturing  practices" 
applicable  to  food.  Quality  control 
procedures  are  intended  to  insure  that  the 
safety  and  nutritional  potency  of  a  formula  is 
built  into  the  manufacturing  process.  This 
authority  is  necessary  as  the  absence  of 
quality  control  mechanisms  was  a  major 
factor  in  the  production  and  subsequent  sale 
last  year  of  two  formula  products  critically 
deficient  in  chloride.  Existing  statutory 
authority  in  this  area  is  inadequate  as  it  is 
limited  to  assurances  that  infant  formula  is 
filth  free  and  is  manufactured  in  a  sanitary 
facility.  S.  Rept.  No.  96-916,  96th  Cong..  2d" 
Sess.,  pp.  5-6  (August  26,  1980):  H.R.  Rept.  No. 
96-936.  96th  Cong.  2d  Sess.,  pp.  6-7  (May  12. 
1980). 

It  is  therefore  clear  that  such 
procedures  for  infant  formulas  are  to  be 
in  addition  to  those  procedures  currently 
codified  under  the  good  manufacturing 
practice  (GMP)  regulations  applicable  to 
food  sanitation  (21  CFR  Part  110)  and 
the  GMP  requirements  for  low-acid 
canned  foods  (21  CFR  Part  113). 

Until  the  agency  promulgates  infant 
formula  quality  control  procedure 
regulations,  the  new  law  requires 
manufacturers  to  test  their  formula 
products  to  assure  their  nutritional 
quality  and  safety  and  report  to  FDA 
every  90  days  that  their  formulas 
provide  nutrients  required  by  the  table 
in  section  412(g)  (see  section  412(b)(1)  of 
the  act). 

The  Congress  expected  FDA  to  move 
expeditiously  in  proposing, 
promulgating,  and  establishing  quality 
control  procedures  for  the 
manufacturing  of  infant  formulas.  S. 
Rept.  No.  96-916,  96th  Cong.,  2d  Sess.,  p. 
6  (August  26, 1980).  Thus,  the  agency  is 
now  proposing  to  establish  new  Part  106 
(21  CFR  Part  106)  specifying  the  infant 
formula  quality  cont.-ol  procedures. 
These  procedures  are  applicable  to  the 
entire  infant  formula  manufacturing 
process,  from  the  receipt  of  ingredients 
until  the  finished  infant  formula  is 
released  for  shipping. 

A  total  quality  control  program  for  the 
manufacture  of  infant  formulas  is 
necessary  to  ensure  that  each  batch  of 
the  formula  is  uniform  in  its  composition 
and  conforms  to  the  requirements  of 
section  412  of  the  act.  These  proposed 
regulations  constitute  a  planned  and 
systematic  procedure  of  sampling. 


testing,  and  analysis  which  requires  (1) 
an  acceptance  protocol  for  ingredients 
assuring  that  they  conform  to  strict 
specifications  for  composition  and 
purity:  (2)  an  in-process  operational 
control  program  of  ingredient  addition, 
blending,  homogenization,  and 
standardization;  and,  (3)  a  finished 
product  evaluation  system  that  specifies 
sampling  frequency  and  an  analytical 
format  that  defines  the  product  release 
ranges  at  which  the  product  may  be 
shipped.  These  procedures  necessarily 
include  requirements  for  establishing 
and  maintaining  adequate  quality 
control  records  to  document  that  each 
formula  meets  the  testing  and  nutrient 
requirements  of  section  412  of  the  act.  In 
addition,  the  agency  is  including  as  a 
subpart  to  this  proposal  the  notification 
format  to  be  followed  by  manufacturers 
in  reporting  to  FDA  under  those 
situations  set  forth  at  sections  412(b) 
and  412(c)  of  the  act.  Notice  of  these 
reporting  procedures  was  published  in 
the  Federal  Register  of  November  21, 
1980  (45  FR  77136)  and  do  not  require 
public  comment.  The  instruction  to 
prompdy  notify  FDA  of  a  suspected 
adulteration  or  misbranding  of  an  infant 
formula  has  been  modified  to  provide 
for  telephone  notification  (see 
§  106.130(d))  of  either  the  Director  of  the 
appropriate  FDA  district  office  or  the 
Emergency  and  Epidemiological 
Operations  Branch  in  headquarters. 

Status  and  Applicability  of  Quality 
Control  Procedure  Regulations 

Proposed  §  106.1  (21  CFR  106.1)  states 
that  the  criteria  set  forth  in  proposed 
§§106.20,  106.25,  106.30.  and  106.100 
shall  apply  in  determ.ining  whether  the 
controls  used  in  the  manufacture, 
processing,  and  packing  of  infant 
form.ula  products  meet  the  requirements 
of  section  412  of  the  act  as  to  safety, 
quality,  and  nutritional  composition. 
(See  sections  412(a)(1)(C)  and 
412(a)(2)(D)of  theact.)  A 
manufacturer's  failure  to  comply  with 
the  applicable  requirements  of  these 
regulations  after  their  effective  date 
shall  render  the  infant  formula  product 
adulterated  under  section  412(a)(1)(C)  of 
the  act,  and  such  formula  as  well  as  the 
person  who  is  responsible  for  the  failure 
to  comply  may  be  subject  to  regulatory 
action.  Thus,  these  regulations,  after 
promulgation,  will  have  the  full  force 
and  effect  of  law.  See  Weinberger  v. 
Hynson,  Wescott  &  Dunning.  Inc..  412 
U'S.  609  (1973):  United  States  v.  Nova 
Scotia  Food  Products  Corp..  568  F.2d  240 
(2d  Cir.  1977);  National  Nutritional 
Foods  Ass'n  v.  Weinberger  512  F.2d  688 
(2d  Cir.  1975). 


Definitions 

Proposed  section  106.3  (21  CFR  106.3) 
incorporates  the  definitions  and 
interpretations  contained  in  section  201 
of  the  act  (21  U.S.C.  321),  when  such 
terms  are  used  in  these  proposed 
regulations.  Other  more  technical  terms 
are  defined  in  this  proposed  regulation 
and  are  based  on  FDA's  experience  in 
regulating  foods  and  common  usage  in 
the  infant  formula  industry. 

Quality  Control  Requirements 

Receipt  of  ingredients.  Proposed 
§  106.20  (21  CFR  106.20)  describes  those 
procedures  applicable  to  the  receipt  of 
infant  formula  ingredients  which  are 
essential  for  assuring  that  each 
ingredient  meets  its  stated  specifications 
and.  therefore,  assuring  that  the  finished 
product  conforms  to  section  412(g)  of  the 
act.  To  assure  that  ingredients,  which 
contain  nutrients  likely  to  be  affected  by 
shipping,  storage,  or  other  conditions 
(such  as  an  error  in  the  mixing  of 
nutrients  by  the  supplier),  conform  to 
their  specifications,  each  lot  of 
ingredient  which  may  be  affected  must 
be  analyzed  for  such  nutrients,  or  if 
appropriate,  an  indicator  nutrient.  An 
indicator  nutrient  is  one,  usually  a  label 
ingredient  of  a  premix,  the  concentration 
of  which  is  measured  at  several  stages 
during  the  production  of  the  infant 
formula  product  because  it  is  most  likely 
to  be  affected  by  the  process.  If 
ingredients,  including  nutrients  and 
nutrient  premixes,  are  not  certified  or 
guaranteed  by  the  supplier  or  labeled  as 
meeting  prescribed  standards,  an 
extensive  sampling  and  testing  plan 
must  be  employed  utilizing  a 
statistically  random  sampling  followed 
by  confirmatorj'  quantitative  analysis 
for  each  nutrient  required  by  section 
412(g)  of  the  act.  The  proposed  section 
requires  that  an  identifying  number  or 
code  be  used  in  recording  the 
disposition  of  each  nutrient  ingredient, 
as  examples,  when  they  are  rejected  to 
the  supplier  or  when  they  are  added  to  a 
premix  or  batch. 

In-Process  Control 

Proposed  §  106.25  (21  CFR  106.25) 
describes  the  requirements  for  infant 
formula  in-process  control.  Each  distinct 
processing  operation  shall  be  entered  on 
a  batch  record  and  its  satisfactorj' 
completion  recorded  by  the  operator.  A 
designated  supervisor  shall  check  and 
sign  each  batch  record.  A  second  person 
shall  confirm  the  addition  of  each 
ingredient.  Sampling  the  in-process 
batch  after  various  additions  of 
nutrients,  analyzing  the  composition  for 
uniformity  and  indicator  nutrients,  and 
standardizing  the  completed  batch 
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section  412(g)  of  the  act  and  those 
claimed  on  the  label,  the  timeframe  for 
analyses  is  not  uniform  for  all  nutrients. 
FDA  believes  that  less  frequent 
analyses  for  certain  nutrients  are 


evaluated  to  ascertain  and  implement 
steps  that  need  to  be  taken  to  maintain 
the  product  in  conformity  with  section 
412(g)  of  the  act. 

rrKanooc  in  TnoraHmnfc  nr  Pmrocc<»c: 


National  Confectioner  Ass'n  v.  Califano. 
569  F.2d  690,  695  (DC.  Cir.  1978). 

In  addition,  Congress  has 
reemphasized  in  the  Infant  Formula  Act 
of  1980  the  importance  of  the  concepts 
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assures  the  formula's  conformity  to  the 
nutritional  requirements  of  section 
412(g)  of  the  act. 


Base  Blend 

Production  of  an  in-process  batch 
usually  begins  with  the  formulation  of  a 
base  blend,  generally  from  either  milk  or 
soy  ingredients,  or  other  sources  of 
protein,  as  well  as  other  sources  of  f:if  or 
carbohydrate.  The  base  blend  may  also 
contain  various  electrolytes,  emulsifiers, 
stabilizers,  and  other  functional 
ingredients.  FDA  is  proposing  in 
§  106.25(b)  that  each  base  blend  be 
sampled  after  thorough  mixing  and 
analyzed  for  protein,  fat.  ash,  moisture. 
and  carbohydrate  to  confirm  the  levels 
of  the  major  components  in  the  base 
blend. 

Premixes 

Certain  infant  formula  ingredients 
such  as  vitamins,  minerals,  and  amino 
acids  are  sometimes  added  to  the  in- 
process  batch  as  premixes.  Commonly 
used  premixes  for  infant  formula 
production  generally  include  an  oil- 
soluable  premix  and  one  or  more  water- 
soluble  premixes.  FDA  is  proposing  in 
§  106.25(c)  that  a  premix  which  is  made 
from  individual  nutrient  components  by 
the  infant  formula  manufacturer  shall  be 
analyzed  for  each  nutrient  prior  to  its 
addition  to  the  base  blend,  unless 
analyses  for  each  nutrient  contributed 
by  the  premix  are  performed  on  the 
contents  of  the  holding  tank(s)  as 
prescribed  in  proposed  §  106.25(e). 
When  a  premix  is  analyzed  for  each 
nutrient  as  set  forth  in  proposed 
§  106.25(c),  FDA  is  proposing  that  the  in- 
process  batch  be  analyzed  for  the 
appropriate  indicator  nutrient  as 
provided  by  §  106.25(d).  After  the 
addition  of  premixes  to  the  base  blend, 
the  proper  quantity  of  each  premix  in  an 
in-process  batch  may  be  verified 
(proposed  in  paragraph  (d))  by 
analyzing  each  in-process  batch  for  one 
or  more  of  the  indicator  nutrients  of 
each  of  the  premixes  used.  Unless 
analyses  for  each  nutrient  contributed 
by  a  premix  are  perfomed  in-process, 
such  analyses  must  be  performed  on  the 
contents  of  the  holding  tank(s).  If  the 
indicatior  nutrient  is  within  the 
prescribed  limit  of  specification,  the 
-  other  component  nutrients  are  expected 
to  be  in  the  in-process  batch  within 
specification.  However,  selected  batches 
of  finished  product  in  containers  are  to 
be  analyzed  for  all  nutrients  specified  in 
section  412(g)  of  the  act  (proposed  in 
§  106.30(a),  (b),  and  (c)). 

When  a  nutrient  ingredient  is  not 
suitable  for  use  in  the  preparation  of  a 
uniform,  stable  premix,  that  nutrient  is 
sometimes  added  separately  to  the  in- 


process  batch.  FDA  is  proposing  in 
§  106.25(d)  to  require  that  the  presence 
of  the  proper  quantity  of  that  nutrient  be 
verifed  by  analysis  of  each  in-process 
batch  for  that  nutrient,  unless  the 
analysis  is  later  performed  on  samples 
from  the  holding  tank(8)  as  prescribed  in 
proposed  §  106.25(e).  After  the  addition 
of  premixes  and  nutrients  added 
individually,  proposed  §  106.25(f) 
requires  the  in-process  batch  to  be 
adjusted  as  necessary  to  confrom  to  the 
batch  formula. 

Product  in  Holding  Tanks 

One  or  more  in-process  batches  may 
be  accumulated  in  a  holding  tank(s)  to 
form  a  filling  batch  which  then  is 
standardized  prior  to  further  processing. 
FDA  is  proposing  in  §  106.25(e)  to 
require  the  testing  of  samples  from  each 
holding  tank  of  the  product  for  solids, 
homogeneity,  osmolality,  and 
sedimentation  as  indicators  of  nutrient 
dispersal  and  consequent  product 
uniformity.  Testing  for  other  physical 
attributes  of  infant  formulas  is  not 
included  in  this  proposed  regulation 
because  most  physical  attributes 
normally  are  used  as  a  measure  of  the 
org'inoleptic  properties  of  the  product 
and  do  not  aid  in  determining  that 
nutrient  levels  in  the  product  are  being 
maintained.  FDA  is  also  proposing  in 
§  106.25(e)(1)  to  (5)  to  require  that 
samples  taken  from  the  holding  tank  be 
analyzed  for  major  nutrients  (protein, 
fat,  and  carbohydrate);  for  indicator 
nutrients  in  premixes;  for  each  nutrient 
in  a  premix  made  from  individual 
nutrient  components  by  the  infant 
fromula  manufacturer  unless  analyzed 
prior  to  use;  and  for  nutrients  added 
independently  of  premixes  during 
formulation  of  the  product,  unless 
analyzed  in  the  in-process  batch. 

The  level  of  testing  and  analyses 
proposed  for  the  product  in  the  holding 
tank,  together  with  the  previously 
discussed  requirements  for  the  sampling 
and  analysis  of  ingredients  and  in- 
process  product,  provides  the 
manufacturer  with  an  increased  ability 
to  detect  and  correct  product 
compositional  defects  prior  to  heat 
sterilization  or  dehydration  and 
packaging  into  individual  containers. 
For  those  nutrients  that  are  heat-labile, 
appropriate  indicator  nutrients  shall  be 
checked  after  heat  processing  or 
dehydration  to  assure  their  adequacy  in 
the  finished  product  (proposed  in 
§  106.30(b)(l)(ii)).  In  this  manner,  an 
increased  level  of  assurance  of  finished 
product  integrity  is  attained  at  the 
earliest  possible  time  in  the  porcess, 
thus  averting  expensive  finished  product 
rework  or  recall  if  distributed.  At  the 
same  time,  a  decreased  level  and 


frequency  of  sampling  and  analysis  of 
finished  product  after  processing  and 
packaging  is  required. 

Release  of  Product  for  Heat  Sterilization 
or  Dehydration 

FDA  proposes  in  §  106.25(f)  that  if  the 
product  in  each  holding  tank  conforms 
to  its  specifications,  it  may  be  released 
for  subsequent  heat  sterilization  or 
dehydration  and  packaging.  Otherwise, 
it  shall  be  adjusted  and  reanalyzed  to 
verify  the  efficacy  of  standardization. 

Finished  Product  Analyses  Prior  to 
Shipment 

FDA  proposes  in  §  106.30  (21  CFR 
106.30)  that  random  samples  of  product 
taken  after  heat  sterihzation  or 
dehydration  and  packaging  be  tested  for 
physical  attributes  and  analyzed  for 
indicator  nutrients  that  measure 
possible  product  damage  before  the 
product  is  released  from  the 
manufacturer's  control.  FDA  is 
proposing  product  analysis  for  indicator 
nutrients  that  measure  possible  damage 
because  certain  nutrients  that  are 
sensitive  to  heat,  light,  oxygen,  pH,  or  a 
combination  thereof  may  be  affected  by 
the  manufacturing  processes.  Trace 
minerals,  such  as  copper  and  iron,  and 
enzymes  may  catalyze  these  effects. 
Heating  and/or  the  presence  of  reducing 
sugars  may  degrade  protein  quahty  by 
decreasing  the  biological  availability  of 
certain  essential  amino  acids  of  the 
protein.  The  indicator  nutrient(s) 
selected  to  measure  process  damage  in 
any  formulation  must  be  the  nutrient(s) 
most  susceptible  to  process  damage. 

When  two  or  more  nutrients  are 
equally  suitable  to  fulfill  an  indicator 
role,  the  complexity  and  cost  of  the 
analytical  methods  for  these  nutrients 
are  additional  factors  affecting  the 
selection  decision.  In  addition,  the  same 
nutrient  may  be  adequate  to  fulfill  more 
than  one  indicator  role,  simplifying  part 
of  the  control  process.  Thus,  vitamin  A 
may  serve  as  an  indi(;ator  of  the  oil- 
soluble  premix  addition  to  the  in- 
process  batch  and  as  a  measure  of 
process  damage  in  the  finished  product. 

When  the  history  of  nutrient  stability 
gathered  during  product  development 
indicates  that  a  satisfactory  indicator 
nutrient  level  gives  assurance  of  proper 
levels  of  nutrients  similar  to  the 
indicator,  the  product  may  be  shipped  if 
the  result  of  that  analysis  is  satisfactory. 

Finished  Product  Analyses  of  Selected 
Batches 

FDA  proposes  in  §  106.30(b)  a  three- 
tiered  staggered  analyses  progiani  for 
finished  formula  products.  While 
samples  of  the  finished  product  must  be 
monitored  for  all  nutrients  required  by 
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106.122,  and  106.130)  the  notification 
procedures  and  format  to  be  followed  by 
manufacturers  in  reporting  to  FDA  as 
required  by  sections  412(b)  and  412(c)  of 
the  act.  Notice  of  these  reporting 

1     Ll:-1 I  :_   iU_  I7»J_.»I 


provided  at  the  public  meeting  was  not 
sufficiently  specific  to  constitute  a  basis 
for  the  development  of  an  FDA  policy  on 
clinical  testing  of  infant  formulas.  A 
copy  of  the  testimony  received  at  the 


or  to  measure  the  effectiveness 
(performance)  of  an  infant  formula? 
Although  responses  to  these  specific 
questions  are  especially  desired, 
comments  on  any  aspect  of  clinical 
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section  412(g)  of  the  act  and  those 
claimed  on  the  label,  the  timeframe  for 
analyses  is  not  uniform  for  all  nutrients. 
FDA  believes  that  less  frequent 
analyses  for  certain  nutrients  are 
reasonable;  many  require  a  longer  time 
to  analyze  than  other  nutrients  that  can 
satisfactorily  serve  as  indicators.  There 
are  no  documented  cases  of  deficiencies 
in  normal  infants  of  biofin,  choline,  and 
inositol.  Vitamins  D  and  K  are  well 
retained  in  the  human  body:  vitamin  D 
also  is  highly  stable  in  infant  formulas, 
while  vitamin  K  intake  in  infants  other 
than  newborns  is  usually  augmented  by 
intestinal  bacterial  production  of  this 
vitamin.  The  vegetable  oils  now  used  as 
fat  sources  are  rich  in  linoleic  acid. 
Protein  efficiency  ratio  (PER)  and 
tryptophan  (the  content  of  which  may  be 
used  in  meeting  the  niacin  requirement 
in  section  412(g)  of  the  act)  are  not 
expected  to  vary  unless  there  is  a 
change  in  the  protein  ingredients  or 
processing  procedures,  at  which  time  an 
analysis  of  these  components  is 
required. 

Although  thickening  and  stabilizing 
agents  may  be  added  to  infant  foimulas 
to  maintain  the  consistency  and  to 
prolong  the  stability  of  the  product  over 
its  shelf  life,  there  may  be  some  changes 
in  consistency  and  nutritional  qualities 
during  storage.  Therefore.  FDA  is 
proposing  in  §  106.30(b)(3)  that  samples 
from  selected  filling  batches  be  checked 
at  3  month  intervals  throughout  the  shelf 
life  of  the  product  to  ascertain  its 
stability  and  nutritional  adequacy. 
Schedulir\g  a  bioanalysis  of  vitamin  D 
and  the  biological  evaluation  of  PER  to 
occur  over  a  6-month  cycle  rather  than 
every  3  months  is  considered 
appropriate  because  of  the  length  of 
time  required  to  complete  the 
bioanalysis. 

Criteria  for  accepting  and  rejecting  a 
product 

FDA  is  proposing  in  §  106.30(c]  that 
the  ranges  of  nutrient  composition  in  the 
finished  product  shall  be  such  that  their 
lower  limits  do  not  fall  below,  and  their 
upper  limits  do  not  exceed,  the  minimum 
and  maximum  levels,  respectively, 
specified  in  section  412(g)  of  the  act  and 
that  the  composition  shall  be  con.'^istent 
with  label  declarations.  To  assure  that 
the  upper  and  lower  levels  of  the  listed 
nutrients  in  the  act  are  met.  proposed 
§  106.30(d)  requires  the  establishment  of 
;in  appropriate  finished  product 
acceptance/rejection  system  based  on 
statistical  quality  control  criteria.  The 
proposal  further  requires  that  when  the 
results  of  testing  three  consecutive 
filling  batches  show  a  trend  in 
deviations  from  specified  ranges  in  one 
or  more  nutrients,  the  product  shall  be 


evaluated  to  ascertain  and  implement 
steps  that  need  to  be  taken  to  maintain 
the  product  in  conformity  with  section 
412(g)  of  the  act. 

Changes  in  Ingredients  or  Processes 

FDA  proposes  in  §  106.30(e)  that  an 
infant  formula  manufactured  after 
changes  in  the  formulation  or  processing 
has  occurred  must  be  controlled  more 
stringently  than  products  manufactured 
without  such  changes.  To  assure  the 
adequacy  of  the  nutrient  composition  of 
formulas  manufactured  after  a  change  in 
formulation  or  processing  has  occurred, 
FDA  is  proposing  that  a  manufacturer  be 
required  to  evaluate  the  effects  of 
changes  in  ingredients  or  processing 
conditions  in  the  first  and  last  of  the 
first  10  filling-batches  together  with 
product  from  any  2  of  the  other  8  filling 
batches.  As  set  forth  in  proposed 
§  106.30(e)(1).  if  the  changes  in  formula 
are  minor  (e.g..  changing  ingredients 
from  one  supplier  to  another  whose 
products  differ  only  in  minor  aspects 
from  those  previously  used),  composite 
samples  are  to  be  analyzed  for  all 
nutrients  changed  and  for  those 
nutrients  affected  by  the  change.  As  sel 
forth  in  proposed  §  106.30(e)(2),  if  the 
changes  in  formulation  are  major  (e.g.. 
changing  type  of  ingredients,  such  as 
soy  flour  to  soy  isolate,  or  replacing  a 
heat  exchanger  with  a  steam  injector- 
vapor  tank  system),  a  complete  analysis 
of  all  required  nutrients  and  of  PER  is  to 
be  performed  on  the  1st  and  10th  filling 
batches  as  well  as  on  any  two  of  the 
other  eight  filling  batches,  except  that 
analyses  for  linoleic  acids,  vitamin  D. 
vitamin  K,  choline,  inositol,  biotin,  PER. 
and  tryptophan  (if  necessary  as  part  of 
the  declaration  of  niacin  equivalents) 
need  be  made  only  on  the  1st  and  10th 
batches  if  they  meet  specifications. 
These  detailed  analyses  are  necessary 
to  further  assure  nutritional  adequacy, 
i  e.,  that  the  priemix  system  is 
functioning  as  intended,  and  that  no 
unexpected  losses  of  nutrients  are 
occurring  during  processing. 

Coding 

The  coding  of  food  products  is 
necessary  and  important  in  ascertaining 
positive  lot  identification.  Positive  lot 
identification  facilitates  the 
identification,  the  segregation,  and  the 
traceability  of  contaminated  products  or 
products  that  may  be  otherwise  unfit  for 
their  intended  use.  Congress  has 
recognized  the  utility  of  this  type  of 
product  coding,  as  have  many  members 
of  the  food  industry,  who  have 
developed  guidelines  for  their  segments 
of  the  industry.  The  courts  too 
recognized  the  self-evident  rationality  of 
the  coding  of  food  products.  See 


National  Confectioner  Ass'n  v.  Califano. 
569  F.2d  690.  695  (DC.  Cir.  1978). 

In  addition.  Congress  has 
reemphasized  in  the  Infant  Formula  Act 
of  1980  the  importance  of  the  concepts 
of  coding  and  traceability  for  infant 
formulas  by  requiring  each  infant 
formula  manufacturer  to  make  and 
retain  necessary  records  respecting  the 
distribution  of  the  infant  formula 
through  any  establishment  owned  or 
operated  by  such  manufacturer  as  may 
be  necessary  to  effect  and  monitor  a 
recall  of  the  formula.  (See  section 
412(e)(1)  of  the  act).  Accordingly.  FDA  is 
proposing  in  §  106.90  (21  CFR  106.90)  to 
require  the  manufacturer  to  place 
permanent  and  conspicuous  legible 
coding  marks  on  each  infant  formula 
package  delivered  or  displayed  to 
pruchasers.  so  that  such  code  marks  can 
be  easily  seen  on  the  unopened  package. 
The  marks  must  identify  at  a  minimum, 
the  establishment  where  the  formula  is 
packed,  the  product  that  is  contained 
therein,  the  year  and  day  and  product 
that  is  packed,  and  the  period  during 
which,  the  product  is  packed.  Further, 
FDA  is  proposing  that  the  packing 
period  code  be  changed  with  sufficient 
frequency  to  enable  the  identification  of 
a  period  of  time  when  certain  personnel 
were  on  duty  and  in-plant  conditions 
were  relatively  constant. 

Records  and  Reports 

The  Infant  Formula  Act  of  1980 
expanded  the  agency's  inspectional 
authority  in  section  704  of  the  act  (21 
U.S.C.  374),  by  permitting  duly 
authorized  FDA  employees  to  have 
access  to  and  to  copy  and  verify  any 
records  bearing  on  whether  any  infant 
formula  meets  the  requirements  of 
section  412  of  the  act.  Thus,  FDA  is 
proposing  in  §  106.100  (21  CFR  106.100) 
that  infant  formula  manufacturers 
maintain;  (a)  Records  of  the  results  of 
examinations  or  copies  of  supplier 
guarantees  or  certifications  verifying 
that  the  raw  materials,  packing 
materials,  and  infant  formulas  comply 
with  section  412  of  the  act  and  with  FDA 
regulations,  guidelines,  or  action  levels. 
and  (b)  those  quality  control  procedure 
records,  including  in-process  and 
finished  product  testing  records, 
necessary  to  show  that  the  nutrient 
content  of  infant  formulas  meets  the 
requirements  of  section  412  of  the  act. 
FDA  proposes  that  these  records  be  kept 
for  a  period  of  time  that  meets  or 
exceeds  the  shelf  life  of  the  product. 

Notification 

FDA  is  including  as  subpart  D  to  the 
proposed  quality  control  procedure 
regulations  (proposed  §§  106.120. 
106.122.  and  106.130;  21  CFR  106.120. 
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Subpart  A— General  Provisions 

§  106.1    Status  and  applicability  of  the 
quality  control  procedure  regulations. 

(a)  The  criteria  set  forth  in  §§  106.20, 


(e)  Manufacturer.  A  manufacturer  is  a 
person  that  prepares,  reconstitutes,  or 
otherwise  changes  the  phycical  or 
chemical  characteristics  of  an  infant 
formula  as  defined  in  section  201(aa)  of 


give  a  composite  sample  for 
confirmatory  quantitative  analysis  for 
each  nutrient.  The  samples  shall  be 
analyzed  by  recognized  methods,  such 
as  those  in  the  current  "Official  Methods 
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106.122,  and  106.130)  the  notification 
procedures  and  formal  to  be  followed  by 
manufacturers  in  reporting  to  FDA  as 
required  by  sections  412(b)  and  412(c)  of 
the  act.  Notice  of  these  reporting 
procedures  was  published  in  the  Federal 
Register  of  November  21, 1980  (45  PR 
77136)  to  advise  manufacturers  of  the 
reporting  requirements  in  new  section 
412  of  the  act  and  to  inform  them  of  how 
to  notify  the  agency  and  which  offices  at 
FDA  to  submit  the  required  reports. 

In  that  notice,  the  agency  included  the 
reporting  requirement  of  section 
412(b)(1)  of  the  act.  which  directs 
manufacturers  to  notify  FDA  within  90 
days  following  the  date  of  enactment  of 
the  Infant  Formula  Act  and  on  each  90th 
day  thereafter,  that  each  "existing" 
infant  formula  produced  by  a 
manufacturer  provides  nutrients 
required  by  section  412(g)  of  the  act. 
Because  this  reporting  requirement 
expires  on  the  effective  date  of  these 
proposed  quality  control  procedure 
regulations,  the  agency  is  not  including 
the  formal  for  the  section  412(b)(1) 
reporting  requirement  herein.  In 
addition,  the  reporting  format  in 
§  106.122  for  reformulations  as  required 
by  section  412(b)(3)  of  the  act.  has  been 
modified  to  include  a  short  description 
of  the  change(s)  in  formulation;  and  the 
telephone  notification  in  §  106.130(d) 
has  been  modified  to  give  the 
manufacturer  the  option  of  contacting 
either  the  appropriate  FDA  District 
Director  or  the  FDA  Emergency  and 
Epidemiological  Operations  Branch. 
However,  all  other  reporting  formats 
required  by  section  412(b)  and  (c)  of  the 
act  will  continue  to  be  applicable  and 
are  therefore  being  included  in  these 
proposed  regulations.  Because  these 
notification  requirements  are  not 
substantive  and  reflect  only  a  statutory 
interpretation  of  section  412(b)  and  (c). 
public  comment  is  not  required. 

Clinical  Testing 

FDA  recognizes  that  premarket 
clinical  evaluation  in  humans  may  be 
appropriate  whenever  certain  changes 
affecting  the  nutritional  profile  of  an 
infant  formula  are  made,  particularly  in 
the  case  of  new  or  reformulated 
products.  FDA  also  recognizes  that  the 
degree  and  complexity  of  clinical  testing 
would  vary  according  to  the  extent  of 
the  changes  in  the  formula.  The 
testimony  that  was  received  during  the 
February  19, 1980,  public  meeting  was 
supportive  of  the  need  for  clinical  trials 
in  appropriate  situations  and  indicated 
that  the  infant  formula  industry  now 
makes  ad  hoc  decisions  to  clinically 
evaluate  formulas  based  upon 
recommendations  of  physicians  and 
nutritionists.  However,  the  discussion 


provided  at  the  public  meeting  was  not 
sufficiently  specific  to  constitute  a  basis 
for  the  development  of  an  FDA  policy  on 
clinical  testing  of  infant  formulas.  A 
copy  of  the  testimony  received  at  the 
public  meeting  concerning  infant 
formula  clinical  testing  is  on  file  with 
the  Dockets  Management  Branch  under 
the  docket  number  set  forth  above. 

FDA  also  requested  recommendations 
from  the  Committee  on  Nutrition  of  the 
American  Academy  of  Pediatrics  (CON/ 
AAP)  on  clinical  testing  of  infant 
formulas.  In  a  statement  on  June  23. 
1980,  CON/AAP  reported  to  FDA  that 
clinical  testing  of  new  and  reformulated 
products  is  considered  advisable  from 
time  lo  time,  and  is  now  carried  out  in 
established  clinical  research  centers 
with  the  collaboration  of  technical 
experts,  nutrition  scientists,  and 
pediatricians.  CON/AAP  recommended 
that,  in  view  of  the  existing  practices 
governing  nutrient  content  and 
manufacturing  procedures,  no 
regulations  be  devised  for  infant  formula 
clinical  testing.  This  recommendation 
was  based  on  three  reasons:  (1) 
Problems  with  the  manufacture  of  infant 
formulas  have  been  exceptionally  rare 
in  the  past;  (2)  future  modifications  of 
infant  formulas  that  are  justified 
nutritionally  or  economically  cannot  be 
wholly  predicted,  and  no  simple  code 
can  govern  all  anticipated  eventualities; 
and,  (3)  future  clinical  trials  will  have  to 
be  adapted  to  the  evolving  ethical  codes 
governing  research  on  infants.  A  copy  of 
the  CON/AAP  statement  with 
accompanying  background  information 
on  infant  formula  regulations  is  also  on 
file  with  the  Dockets  Management 
Branch. 

Considering  the  complexities 
surrounding  clinical  testing  of  infant 
formulas  in  infants  and  the  fact  that 
such  testing  is  currently  an  integral  part 
of  the  manufacturer's  development  of 
new  formulas.  FDA  is  not  now 
proposing  regulations  on  clinical  testing 
of  infant  formulas.  However,  the  agency 
is  soliciting  public  comment  on  the  need 
for  establishing  a  policy  or  regulation  on 
clinical  testing  of  infant  formulas. 
Answers  to  the  following  questions  are 
essential  to  the  development  of  an 
agency  policy,  and  comments  thereon 
are  requested;  (1)  What  constitutes  a 
new  infant  formula,  and  what 
constitutes  major  reformulations  of 
existing  formulas  that  would  require 
clinical  testing;  (2)  what  constitutes 
adequate  metabolic  testing,  growth  and 
development  studies,  or  acceptance  and 
tolerance  tests,  and  in  what  situations 
are  each  of  these  types  of  testing 
appropriate;  and  (3)  what  criteria  should 
be  used  lo  evaluate  the  results  of  tests 


or  to  measure  the  effectiveness 
(performance)  of  an  infant  formula? 
Although  responses  to  these  specific 
questions  are  especially  desired, 
comments  on  any  aspect  of  clinical 
testing  of  infant  formulas  are  welcomed. 
All  comments  received  will  be 
considered  by  FDA  in  determining  its 
future  course  of  action  with  respect  to 
clinical  testing  of  infant  formulas. 

FDA  proposes  that  all  affected 
products  initially  introduced  into,  or 
initially  delivered  for  introduction  into, 
interstate  commerce  or  prepared  from 
raw  materials  shipped  in  interstate 
commerce  on  or  after  180  days  after  dale 
of  publication  in  the  Federal  Register  of 
any  final  regulation  adopted  on  the 
basis  of  this  proposal,  shall  comply  with 
that  regulation. 

The  agency  has  determined  under  21 
CFR  25.24(d)(13)  (proposed  December 
11. 1979  (44  FR  71742))  that  this  action  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  412. 
701(a),  52  Stat,  1055  as  amended.  94  Stat. 
1190  (21  U.S.C.  350a.  371(a))),  and  under 
the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.1).  it  is  proposed  that  Chapter  I  of 
Title  21  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  new 
Part  106  lo  read  as  follows: 

PART  106— INFANT  FORMULA 
QUALITY  CONTROL  PROCEDURES 

Subpart  A— General  Provisions 

Sec. 

106.1     Status  and  applicability  of  the  quality 

control  procedure  regulations. 
106.3    Definitions. 

Subpart  B— Quality  Control  Procedures  for 
Assuring  Nutrient  Content  of  Infant 
Formulas 

106.20  Ingredients  receipt. 

106.25  In-process  control. 

106.30  Finished  product  evaluation. 

106.90  Coding. 

Subpart  C— Records  and  Reports 

106.100    Records. 

Subpart  D— Notification  Requirements 

106.120    New  formulations. 
106.122    Reformulations. 
106.130    Notification  format. 

Aulhorily:  Sees.  412.  701(a).  52  Stat.  1055  as 
amended,  94  Stat.  1190  (21  U.S.C.  350a. 
371(a)). 
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nutrient  is  not  suitable  for  use  in  the 
preparation  of  a  uniform,  stable  premix. 
or  if  the  composition  of  the  nutrient  is 
altered  significantly  with  ensuing 
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(ii)  Indicator  nutrients  to  assess 
process  damage,  such  as  vitamin  A, 
vitamin  Bi.  vitamin  Be.  and  vitamin  C. 

(2)  Extended  analysis.  Replicate 
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exceed,  the  minimum  and  maximum 
levels,  respectively,  specified  in  section 
412(g)  of  the  act.  and  the  composition 
shall  be  consistent  with  label 
flpr.l;iratinns. 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday.  December  30,  1980  /  Proposed  Rules 86367 


Subpart  A— General  Provisions 

§  106.1    Status  and  applicability  of  the 
quality  control  procedure  regulations. 

(a)  The  criteria  set  forth  in  §§  106.20. 
106.25. 106.30, 106.90,  and  106.100  shall 
apply  in  determining  whether  the 
controls  used  in  the  manufacturing, 
processing,  and  packing  of  infant 
formula  products  meet  the  requirements 
of  section  412  of  the  act  as  to  safety, 
quality,  and  nutritional  composition. 

(b)  The  failure  to  comply  with  any 
regulation  set  forth  in  §§  106.20,  106.25. 
106.30, 106.90.  and  106.100  applicable  to 
the  manufacturing,  processing,  and 
packing  of  an  infant  formula  shall 
render  such  formula  adulterated  under 
section  412(a)(1)(C)  of  the  act.  and  such 
formula,  as  well  as  the  person  who  is 
responsible  for  the  failure  to  comply, 
may  be  subject  to  regulatory  action. 

(c)  The  requirements  set  forth  in  this 
part  are  to  be  implemented  and  followed 
by  any  person  who  is  a  manufacturer  of 
an  infant  formula. 

(d)  If  a  person  engages  in  only  some 
operations  subject  to  the  regulations  in 
this  part  and  not  others,  that  person 
need  only  comply  with  those  regulations 
applicable  to  the  operations  in  which  he 
or  she  is  engaged. 

§  106.3    Definitions. 

The  definitions  and  interpretations 
contained  in  section  201  of  the  act  are 
applicable  to  such  terms  when  used  in 
this  part.  The  following  definitions  shall 
also  apply: 

(a)  Filling  batch.  A  filling  batch  is  one 
or  more  in-process  batches  combined  in 
a  holding  tank(s)  and  standardized  for 
filling  into  finished  product  containers 
over  a  prescribed  filling  lime. 

(b)  Ingredients.  Ingredients  are  all 
substances,  including  the  required 
nutrients  specified  in  section  412(g)  of 
the  act,  which  are  necessary  for  the 
manufacture  of  an  infant  formula 
product. 

(r)  Indicator  nutrient.  An  indicator 
nutrient  is  a  nutrient,  usually  one 
ingredient  of  a  premix,  the  concentration 
of  which  is  measured  at  several  stages 
daring  the  manufacturing  of  the  infant 
formula  product  to  confirm  one  or  both 
of  the  following  characteristics  or 
operations: 

(1)  Proper  addition  and  proper 
distribution  of  premix  in  the  in-process 
batch  and  in  the  holding  tank;  and 

(2)  Stability  of  labile  nutrients  during 
production,  e.g.,  vitamin  A,  vitamic  C. 

(d)  In-process  batch.  An  in-process 
batch  is  a  combination  of  ingredients, 
including  the  base  blend,  premixer  and 
other  nutrients  in  accordance  with  a 
manufacturing  order  at  any  point  in  the 
process  prior  to  packaging. 


(e)  Manufacturer.  A  manufacturer  is  a 
person  that  prepares,  reconstitutes,  or 
otherwise  changes  the  phycical  or 
chemical  characteristics  of  an  infant 
formula  as  defined  in  section  201(aa)  of 
the  act  and  packages  the  product  in  a 
container  for  distribution. 

(f)  Nutrient.  A  nutrient  is  any  vitamin, 
mineral,  or  other  substance  required  by 
section  412(g)  of  the  act. 

(g)  Nutrient  premix.  A  nutrient  premix 
is  a  combination  of  two  or  more 
nutrients  which  is  added  as  a  single 
ingredient  during  processing. 

Subpart  B— Quality  Control 
Procedures  For  Assuring  Nutrient 
Content  of  Infant  Formulas 

§  106.20    Ingredients 

(a)  Manufacturers  shall  ensure  that 
incoming  ingredients  are  not  used  in  the 
manufacture  of  infant  formulas  if  they 
have  visable  shipping  damage  or  other 
defects  or  their  label  does  not  comport 
with  order  specifications.  An  identifying 
number  or  code  shall  be  used  in 
recording  the  disposition  of  each 
nutrient  ingredient. 

(b)  Ingredients,  other  than  nutrient 
premixes,  which  are  generally  stable  in 
shipping  and  storage,  and  which  are 
received  under  a  supplier's  guarantee  or 
certification,  or  are  labeled  as  having 
compositions  complying  with 
specifications  in  the  U.S.  Pharmacopeia, 
the  National  Formulary,  the  Food 
Chemicals  Codex,  or  other  similar 
recognized  standards,  may  be 
forwarded  without  analysis  for 
manufacturer  use. 

(c)  When  the  nutrient(s)  in  an 
ingredient  is  likely  to  be  affected  by 
shipping  or  storage  conditions,  it  shall 
be  sampled  and  analyzed  by  the 
manufacturer.  The  ingredients  shall  be 
sampled  by  taking  statistically 
random.ized  subsamples  and  a 
composite  of  the  subsamples  shall  be 
analyzed  quantitatively  for  each  such 
nutrient  or  nutrients. 

(d)  Nutrient  premixes  which  have 
been  guaranteed  or  certified  by  the 
supplier  shall  be  sampled  and  analyzed 
by  the  manufacturer.  Such  a  premix 
shall  be  sampled  by  taking  statistically 
randomized  subsamples.  and  a 
composite  of  the  subsamples  shall  be 
analyzed  quantitatively  for  an  indicator 
nutrient. 

(e)  Where  ingredients,  including 
individual  nutrients  or  nutrient 
premixes,  are  without  a  supplier's 
guarantee  or  certification,  or  are  not 
labeled  as  complying  with  prescribed 
standards,  each  lot  shall  be  sampled 
and  analyzed  by  the  manufacturer.  Each 
lot  shall  be  sampled  by  taking 
statistically  randomized  subsamples  to 


give  a  composite  sample  for 
confirmatory  quantitaUve  analysis  for 
each  nutrient.  The  samples  shall  be 
analyzed  by  recognized  methods,  such 
as  those  in  the  current  "Official  Methods 
of  Analysis  of  the  Association  of 
Official  Analytical  Chemists,"  including 
a  chemical  method  for  vitamin  D  unless 
otherwise  specified  in  this  regulation.  If 
found  to  be  within  specifications,  the 
ingredients  may  be  forwarded  for 
manufacturing  use. 

(f)  Lots  that  are  not  within 
specifications  shall  be  conspicuously 
marked  by  the  manufacturer  that  they 
have  been  rejected  and  shall  be 
removed  lo  a  restricted  area  pending 
disposition. 

§  106.25    In-process  control. 

(a)  An  appropriate  formula  based  on 
the  composition  of  the  ingredients  and 
prepared  for  each  in-process  batch  shall 
be  checked  and  signed  by  a  quality 
control  supervisor.  Each  ingredient  of 
the  batch,  and  the  amount  and  place  of 
entry  of  the  ingredient  into  the  process, 
shall  be  listed  on  a  batch  record. 
Operators  shall  initial  each  entry  of  an 
ingredient  into  the  process  and  record 
nutrient  ingredient  identification 
numbers  on  the  batch  record.  This 
record  shall  accompany  the  batch  while 
in-process  and  each  entry  on  it  shall  be 
initialed  by  a  second  person  for 
verification  of  the  kind  and  the  amoimt^ 
of  the  ingredient.  The  batch  record  shall 
be  filed  with  all  processing  control 
records  associated  with  the  batch. 

(b)  A  base  blend,  prepared  by  mixing 
the  appropriate  ingredients,  including 
sources  of  protein,  fat,  and  carbohydrate 
with  filtered,  potable  water  of  quality 
mandated  by  the  local  Public  Health 
Agency  shall  be  thoroughly  mixed  and 
sampled  by  the  manufacturer.  A 
proximate  analysis  for  protein,  fat,  ash. 
moisture,  and  carbohydrate  shall  be 
performed  by  the  manufacturer  on 
samples  from  each  base  blend. 

(c)  A  prem.ix  that  is  made  from 
individual  nutrients  by  the  infant 
formula  manufacturer  shall  be  analyzed 
by  such  manufacturer  for  each  nutrient 
prior  to  its  addition  to  the  base  blend, 
unless  analyses  for  each  nutrient 
contributed  by  the  premix  are  performed 
on  the  contents  of  the  holding  tank(s)  as 
prescribed  in  paragraph  (e)  of  this 
section. 

(d)  After  the  addition  of  the  nutrient 
premixes  to  the  base  blend,  and 
homogenization,  when  appropriate,  the 
inprocess  batch  may  be  sampled  and 
analyzed  for  the  apropriate  indicator 
nutrient  of  each  premix  (e.g.,  vitamin  A 
for  the  oil-soluble  premix,  vitamin  C  for 
the  wafer-soluble  vitamin  premix,  and 
manganese  for  the  mineral  premix).  If  a 
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to  bring  the  ranges  of  nutrient 
concentration  more  closely  within 
prescribed  release  limils;  changing 
ingredients  from  one  supplier  to  another 
whose  products  differ  only  in  minor 


with  FDA  regulations,  guidelines,  or 
action  levels  for  raw  materials,  food- 
packaging  materials,  and  infant 
formulas  shall  be  mdintained  by  the 
manufacturer. 


Name:  — 
Address: 


(CiU)  (State)  (Zip  Code) 

4.  If  i!slat)lishment  has  a  pareni  company, 
enter  parent  company  name  and  address.  If 
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nutrient  is  not  suitable  for  use  in  the 
preparation  of  a  uniform,  stable  premix, 
or  if  the  composition  of  the  nutrient  is 
altered  significantly  with  ensuing 
processing,  it  may  be  added  separately 
at  the  most  advantageous  point  in  the 
manufacturing  process  to  ensure  its 
presence  in  prescribed  amounts  in  the 
finished  product.  After  the  addition  of 
such  nutrient,  the  in-process  batch  may 
be  analyzed  for  each  individual  added 
nutrient.  Unless  specified  nutrient 
analyses  are  performed  in-process,  they 
shall  be  performed  on  the  contents  of 
the  holding  tank{s)  as  prescribed  in 
paragraph  (e)  of  this  section. 

(e]  The  manufacturer  shall  accumulate 
in-process  batches  in  the  holding  tank(s) 
from  which  each  filling  batch  is  to  be 
drawn.  Each  filling  batch  shall  be  held 
in  storage  until  the  nutrient  composition 
of  the  contents  of  each  holding  tank  is 
verified.  After  mixing,  samples  from 
each  holding  tank  shall  be  analyzed  by 
the  manufacturer  for  the  following 
physical  attributes  and  nutrients: 

(1)  Solids,  homogeneity,  osmolality, 
and  sedimentation. 

(2)  Protein,  fat,  and  carbohydrate. 

(3)  Indicator  nutrient(s)  for  premixes. 

(4)  Each  nutrient  in  a  premix  made 
from  individual  nutrent  components  by 
the  infant  formula  manufacturer  and  not 
analyzed  in  the  in-process  batch. 

(5)  Nutrients  added  independently  of 
premixes  during  formulation  of  the 
product  if  not  analyzed  in  the  in-process 
batch. 

(f)  If  the  formula  product  in  each 
holding  tank  conforms  to  its 
specifications,  it  may  be  released  for 
heat  sterilization  or  dehydration  and 
packaging;  otherwise  it  shall  be  adjusted 
as  required  and  reanalyzed  to  verify  the 
efficacy  of  standardization. 

§  106.30    Finished  product  evaluation. 

(a)  The  manufacturer  shall  take 
random  samples  of  the  finished  formula 
product  from  each  packaging  line  after 
heat  sterilization  or  dehydration  and 
packaging,  to  represent  the  entire  filling 
batch  (i.e.,  from  the  start  of  the  first 
holding  tank  to  the  end  of  the  last 
holding  tank). 

(b)  A  sufficient  number  of  containers 
shall  be  taken  by  the  manufacturer  to 
provide  adequate  product  for  the 
following  types  of  testing; 

(1)  Immediate  analysis.  A  composite 
sample  of  three  containers  taken 
randomly  over  each  2-hour  period  at 
each  packaging  line  for  each  filling 
batch  shall  be  analyzed  before  shipping 
for: 

(i)  Solids,  homogeneity,  osmolality, 
and  sedimentation. 


(ii)  Indicator  nutrients  to  assess 
process  damage,  such  as  vitamin  A, 
vitamin  Bi,  vitamin  Be.  and  vitamin  C. 

(2)  Extended  analysis.  Replicate 
samples  of  containers  for  the  immediate 
analyses,  as  described  in  paragraph 
(b)(1)  of  this  section,  are  to  be  taken 
from  the  first  of  every  10  filling  batches 
or  taken  semi-monthly,  whichever 
comes  first.  These  samples  shall  be 
analyzed  for  the  content-of  reducing 
sugar  and  all  nutrients  specified  in 
section  412(g)  of  the  act  and  declared  on 
the  label,  except  linoleic  acid,  vitamin  D, 
vitamin  K,  choline,  inositol,  biotin, 
tryptophan  (if  necessary  as  part  of  the 
declaration  of  niacin  equivalents),  and 
those  which  were  tested  in  the 
immediate  analyses. 

(3)  Progressive  analysis.  Using 
replicates  of  the  samples  collected  from 
one  filling  batch  as  specified  in 
paragraph  (b)(2)  of  this  section,  and 
beginning  3  months  after  their 
packaging,  progressive  analysis  shall  be 
initiated  on  a  new  filling  batch  every  3 
months.  These  samples  shall  be 
analyzed  every  3  months  throughout  the 
shelf  life  of  the  product  for  physical 
attributes  (i.e.,  solids,  homogeneity, 
osmolality,  and  sedimentation),  and  for 
all  nutrients  declared  on  the  label. 
Vitamin  D  may  be  determined  by 
chemical  methods,  except  that  it  and  the 
protein  efficiency  ration  (PER)  shall  be 
determined  by  the  appropriate  AOAC 
bioassay  method  of  analysis  once  every 
6  months  throughout  the  shelf  life  of  the 
product. 

(i)  The  rat  bioassay  method  for 
determining  vitamin  D  shall  be  the 
method  prescribed  in  "Official  Methods 
of  Analysis  of  the  Association  of 
Official  Analytical  Chemists,"  13th  ed. 
(1980).  sees.  43.195-^3.208  "Vitamin  D 
(30)— Official  Final  Action,"'  which  is 
incorporated  by  reference. 

(ii)  The  method  for  determining 
biological  quality  of  protein  in  terms  of 
PER  shall  be  the  method  prescribed 
"Official  Methods  cf  Analysis  of  the 
Association  of  Official  Analytical 
Chemists,"  13th  ed.  (1980),  sections 
43.212^3.216  'Biological  Evaluation  of 
Protein  Quality  (Protein  Efficiency 
Ratio)  (32)— Official  Final  Action,"  ' 
which  is  incorporated  by  reference. 

(c)  Solids,  homogeneity,  osmolality, 
and  sedimentation  shall  conform  to 
release  ranges  established  by  the 
manufacturer.  Ranges  of  the  nutrient 
composition  in  the  finished  product  shall 
be  such  that  their  lower  limits  do  not  fall 
below,  and  their  upper  limits  do  not 


'  Copies  may  be  obtiiini  d  f.'-oin  the  .Association  of 
Offit.i  j|  Analytical  Chtmisls.  P.O.  Box  540. 
Rcnjamin  Franklin  Station.  Washin^'on.  I5C  20044. 
or  rx.iinniril  at  the  Office  of  the  Fcdfral  Register 
Library. 


exceed,  the  minimum  and  maximum 
levels,  respectively,  specified  in  section 
412(g)  of  the  act,  and  the  composition 
shall  be  consistent  with  label 
declarations. 

(d)  To  ensure  that  the  infant  formula 
product  contains  those  mutrients  and 
levels  of  nutrients  set  forth  in  section 
412(g)  of  the  act,  the  manufacturer  shall 
establish  controls  which  shall  include 
the  implementation  of  scientifically 
sound  and  appropriate  specifications, 
standards,  sampling  plans,  and  test 
procedures  based  upon  the  design  and 
capability  of  the  manufacturing  process. 
The  manufacturer  shall  also  establish 
acceptance  criteria  for  sampling  and 
testing  to  ensure  that  batches  of  infant 
formula  meet  nutrient  specifications  and 
appropriate  statistical  quality  control 
criteria  as  a  condition  for  their  approval 
and  release.  The  statistical  quality 
control  criteria  shall  include  appropriate 
acceptance,  warning,  and  rejection 
ranges. 

(1)  The  acceptance  ranges  lie  within 
the  upper  and  lower  control  limits  of  a 
statistical  process  average  having  two 
standard  deviations  as  the  limit 
boundaries.  Where  a  nutrient  level  is 
between  the  second  and  third  standard 
deviation,  corrective  measures  shall  be 
taken  to  bring  the  product  into  the 
acceptance  range. 

(2)  If  in  any  composite  sample,  any 
nutrient  level  lies  below  the  three 
standard  deviation  limit,  or  the  level  of 
any  nutrient  having  a  maximum 
allowable  concentration  specified  in 
section  412(g)  of  the  act  is  above  the 
three  standard  deviation  limit,  the  filling 
batch  shall  be  rejected  and  disposed  of 
unless  it  is  reconditioned  and  brought 
within  specifications. 

(3)  When  the  results  of  testing  three 
consecutive  filling  batchs  show  a  trend 
in  deviations  from  specified  ranges  in 
one  or  more  nutrients,  the  product  shall 
be  evaluated  to  ascertain  the  steps 
needed  to  be  taken  to  maintain  the 
product  in  conformity  with  section 
412(g)  of  the  act.  • 

(ej  The  manufacturer  shall  perform 
analyses  for  evaluation  of  the  effect  of 
changes  in  ingredients  or  processing 
conditions  which  could  affect  the 
physical  attributes  or  nutrient  levels  as 
indicated  in  paragraph  (e)(1)  and  (2)  of 
this  secUon.  Three  samples  (each 
consisting  of  a  composite  sample 
represenUng  the  beginning,  the  middle, 
and  the  end  of  the  filling  batch)  shall  be 
taken  from  each  of  the  first  10  filling 
batches  for  evaluation  prior  to  shipment 
of  finished  products  to  determine  the 
effects  of  such  changes  which  include, 
but  are  not  limited  to: 

(1)  Minor  changes  in  ingredients  (e.g.. 
changing  one  or  more  ingredient  levels 
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appropriate  FDA  district  office  specified 
in  21  CFR  5.115. 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Dockets 
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to  bring  the  ranges  of  nutrient 
concentration  more  closely  within 
prescribed  release  limits;  changing 
ingredients  from  one  supplier  to  another 
whose  products  differ  only  in  minor 
aspects  from  those  pre\  iously  used; 
changing  the  water  source).  The 
composite  samples  from  the  first  and 
tenth  filling  batches  and  from  two 
additional  filling  batches  chosen  from 
filling  batches  two  through  nine  shall  be 
analyzed  by  the  manufacturer  for  all 
nutrients  changed  and  those  affected  by 
the  change. 

(2)  Major  changes  of  ingredients  more 
significant  than  those  described  in 
paragraph  (e)(1)  if  this  section,  or 
changes  in  processes  involving 
equipment  or  conditions  such  that 
physical  attributes  will  be  affected  or 
labile  nutrients  will  degradi-  beyond 
pievinusly  experienced  ranges  (e.g.. 
changing  type  of  ingredients,  such  as 
soy  fiour  to  soy  isolate;  replacing  a  heat 
exchanger  with  a  steam  injector-vapor 
tank  system:  changing  time-temperature 
conditions  of  preheating  during 
formulation  of  product;  chdnging  mixing 
times  or  mixing  temperatures;  or 
changing  holding  times  and 
temperatures  of  sterilization).  A 
complete  analysis  of  all  nutrients 
required  by  section  412(g)  of  the  act  and 
of  PER  shall  be  performed  by  the 
manufacturer  on  the  composifr  samples 
from  the  first  and  tenth  filling  batches; 
analyses  of  all  such  nutrients  and  PER 
also  shall  be  made  on  the  composite 
samples  from  two  additional  filling 
batches  chosen  from  filling  batches  two 
through  nine,  e\cppt  that  anjlyses  for 
linoleic  acid,  vitamin  D,  vit.iniin  K. 
choline,  inositol,  biotin,  PER,  and 
tryptophan  (if  necfssary  as  part  of  the 
requirement  of  niacin)  n>^ed  not  be  made 
if  they  are  within  specification  in  filling 
batches  1  and  10. 

§  106.90    Coding. 

The  manufacturer  shall  mark  each 
c;ontainer  of  a  finished  infant  formula 
with  a  conspicuous,  permanent,  and 
legible  identifying  code.  Code  marks 
shall  be  visible  to  purchasers  on 
unopened  packages.  The  required  code 
shall  identify  the  establishment  where 
packed,  the  product  contained  therein, 
the  year  packed,  the  day  parked,  and 
the  period  during  which  packed.  The 
packing  period  code  shall  not  extend 
over  a  period  of  more  than  one 
personnel  shift. 

Subpart  C — Records  and  Reports 

§106.100    Records. 

(a)  Records  of  results  of  examinations 
and  copies  of  suppliers'  guarantees  or 
certifications  that  verify  compliance 


with  FDA  regulations,  guidelines,  or 
action  levels  for  raw  materials,  food- 
packaging  materials,  and  infant 
formulas  shall  be  maintained  by  the 
manufacturer. 

(b)  Quality  control  procedure  records 
necessary  to  ensure  nutrient  content  of 
infant  formulas,  including  periodic 
nutrient  testing,  shall  be  maintained  by 
the  manufacturer  and  shall  contain 
sufficient  information  to  permit  a  public 
health  evaluation  of  any  batch  of  infant 
formula. 

(c)  The  records  required  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  retained  for  a  period  of  time 
that  meets  or  exceeds  the  shelf  life  of 
the  infant  formula. 

Subpart  D — Notification  Requirements 

§106.120    New  formulations. 

The  manufacturer  shall  notify  FDA. 
not  later  than  the  90th  day  before  the 
first  processing  of  any  new  infant 
formula  for  commercial  or  charitable 
distribution  for  human  consumption, 
that  the  new  infant  formula  provides  the 
nutrients  required  by  section  412(g)  of 
the  act  and  that  the  processing  meets 
the  quality  control  procedure 
requirements  prescribed  by  the  Food 
and  Drug  Administration  and  that  the 
infant  formula  is  not  adulterated  or 
misbranded  within  the  meaning  of  the 
act. 

§106.122     Reformulations. 

The  manufacturer,  before  the  first 
processing  of  any  infant  formula 
produced  for  commercial  or  charitable 
distribution  for  human  consumption, 
when  the  manufacturer  determines  that 
a  change  in  its  formulation  or  a  change 
(as  described  in  section  412(b)(3)  of  the 
act)  may  affect  whether  the  formula  is 
adulterated,  shall  notify  FDA  of  such 
changes,  including  a  description  of  the 
changes,  and  that  the  reforrr.ulated 
formula  provides  the  nutrients  required 
by  section  412fg)  of  the  act. 

§106.130    Notification  fornr»at. 

(a)  The  notification  requirements 
prescribed  in  §§106.120  and  106.122  of 
this  subpart  are  to  be  submitted  to  FDA 
in  the  following  format: 

PltasH  Type  or  Print  all  Entries 

1.  Enter  the  name  of  the  product: 

2.  Checl<  whether  the  identified  infant 

formula  is  a  "new  formulation" 

or  a  "reformulation" 

If  the  identified  formula  is  a  reformulation, 
provide:  a.  A  description  of  the  change(s)  in 
the  formulation  and/or  processing. 

b.  How  this  (these)  change(s)  may  affect 
whether  the  formula  is  adulterated. 

3  Enter  esthblishmenl  name  and  address 


Name:  — 
Address: 


(City)  (State)  (Zip  Code) 

4.  If  establishment  has  a  parent  company, 
enter  parent  company  name  and  address.  If 
not  applicable,  check  .\/.A. 
.Name: 


Address: 


(State) 


(Zip  Code; 


(city) 

^l.\:    

5.  -Notification  Statement  of  the  Qualitv  of 
the  Identified  Infant  Formula: 

"1  hereby  notify  FD.A  that  the  infant 
formula  identified  above  meets  the 
nutritional  ."equirements  cf  section  412(g)  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act. 
that  the  processing  of  the  infant  formula 
meets  the  quality  control  procedure 
requirements  prescribed  by  the  Food  and 
Drug  Administration  and  that  the  infant 
formula  is  not  adulterated  or  misbranded 
within  the  meaning  of  said  act. 

Signed:   

Date:   

(This  notification  shall  be  signed  and  dated 
by  a  responsible  official.) 

(b)  The  notification  requirements 
prescribed  in  paragraph  (a)  of  this 
section  shall  be  submitted  to  Chief. 
Regulatory  Affairs  Staff  (HFF-204). 
Bureau  of  Foods,  Food  and  Drug 
Administrafion,  200  C  St..  SW.. 
Washington,  D.C.  20204. 

(c)(1)  The  manufacturer  should  submit 
to  FDA  one  label  for  each  infant  formula 
produced  for  commercial  or  charitable 
distribution  for  human  consumption 
with  its  submission  for  new 
formulations  and  reformulations. 

(2)  All  labels  are  to  be  submitted  to 
Chief,  Regulatory  Affairs  Staff  (HFF- 
204).  and  in  accordance  with  the  due 
dates  established  in  §§  106.120  and 
106.122. 

(d)  The  manufacturer  shall  promptly 
notify  FDA  when  there  is  an  infant 
formula  in  the  marketplace  which  may 
not  provide  the  nutrients  required  by 
section  412(g)  of  the  act  or  when  there  is 
an  infant  fo.-mula  otherwise  adulterated 
or  misbranded  within  the  meaning  of  the 
act  and  presents  a  risk  to  human  health 
Descriptions  of  the  known  or  suspected 
adulteration  or  misbranding  must  be 
provided.  This  notification  shall  be 
made,  by  telephone,  either  to  the 
Director  of  the  appropriate  FDA  district 
office  specified  in  21  CFR  5.115  or  to 
FDA's  Emergency  and  Epidemiological 
Operations  Branch  at  301-443-4667. 
After  normal  business  hours  (8  a.m.  to 
4:30  p.m.)  the  FDA  emergency  number. 
202-737-0448,  shall  be  used.  This 
telephone  notification  shall  be  followed 
promptly  by  written  confirmation  which 
is  to  be  sent  to  the  Division  of 
Regulatory  Guidance  (HFA— 310),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  and  to  the 
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appropriate  FUA  district  office  specified 
in  21  CFR  5.115. 

Interested  persons  may,  on  or  before 
March  2, 1981,  submit  to  the  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk's  office]  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  comments  regarding  this 
proposal.  Four  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

In  accordance  with  Executive  Orders 
12044,  as  amended  by  Executive  Order 
12221,  the  economic  effects  of  this 
proposal  have  been  carefully  analyzed. 
and  it  has  been  determined  that  the 
proposed  rulemaking  does  not  involve 
major  economic  consequences  as 
defined  by  that  order.  A  copy  of  the 
regulatory  analysis  assessment 
supporting  this  determination  is  on  file 
with  the  Dockets  Management  Branr.h. 
Food  and  Drug  Administration. 

Dated;  December  22.  1980. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Ri^-^'iiloion 
Affairs.  ^ 

|FR  Due.  BO-4U507  Filed  \2-.:'J-tHI:  1)45  iml 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  797 

Pre-CoHege  Teacher  Developm«nt  in 
Science  Program 


tr.nnsferred  intact.  S.  Rep.  No.  96-49, 
9eth  Cong.,  1st  Sess.  50  (1979) 

The  provisions  of  these  final 
regulations  are  substantially  the  same 
as  the  provisions  of  the  notice  of 


With  respect  to  the  role  of  LEAs  in 
project  planning,  §  797.31(f)  stipulates 
that  teachers  and  other  appropriate 
individuals  be  consulted  during  the 
needs  assessment  phase  of  the  project 


Tuesday 
December  30,  1980 


Part  XII 


Department  of 
Education 

Pre-College  Teacher  Development  in 
Science  Program 


Federal  Register  /  Vol.  45,  No.  251  /  Tuesday,  December  30,  1980  /  Rules  and  Regulations       86373 


science  process  and  critical  thinking 
skills. 

Response.  No  change  is  needed.  A 
broad  definition  of  subject  matter  of 
science  and  mathematics  is  intended, 


Response.  No  change  has  been  made. 
In  order  to  provide  applicants  with 
maximum  flexibility  in  meeting  the 
requirements  of  the  regulations,  no 
single  method  of  conducting  a  needs 


797.12    What  types  of  projects  are 
supported? 

Subpart  0— How  Does  One  Apply  for  a 
Grant?  [Reserved] 

Subpart  D— How  Is  a  Grant  Made? 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  797 

Pre-CoHege  Teacher  Development  in 
Science  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  issues  final 
regulations  for  the  Pre-College  Teacher 
Development  in  Science  Program.  This 
program  provides  support  to  colleges 
and  universities  and  certain  nonprofit 
institutions  for  the  continuing  education 
of  preschool  and  elementary  school 
teachers  in  mathematics,  engineering, 
and  the  natural  and  social  sciences. 
EFFECTIVE  DATE:  These  final  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  dates  of  these  final 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  G.  Lewis,  Pre-College  Teacher 
Development  in  Science  Program,  U.S. 
Department  of  Education,  1832  M  Street. 
N.W.  (Room  819  Riviere  Building. 
Washington.  D.C.  20236.  Telephone  (202) 
653-58391 

SUPPLEMENTARY  INFORMATION:  This 
program  was  transferred  from  the 
National  Science  Foundation  to  the 
Education  Department  by  the 
Department  of  Education  Organization 
Act  of  1979.  Pub.  L.  96-88,  Section  304. 
The  current  Education  Department 
Program  was  part  of  the  National 
Science  Foundation's  Pre-College 
Teacher  Development  in  Science 
Program,  which  also  included  training 
opportunities  for  secondary  school 
teachers.  This  NSF  program  was 
reestablished  in  fiscal  year  1977  by 
Congress  through  Public  Law  94-378. 
With  the  transfer  of  the  preschool  and 
elementary  school  portion  of  the 
program  to  the  Education  Department  on 
May  4. 1980,  the  program  for  these 
grades  is  now  subject  to  the  General 
Education  Provisions  Act  which  requires 
publication  of  regulations  in  the  Federal 
Register.  (20  U.S.C.  3474(b)) 

The  final  rule,  like  the  proposed 
regulations,  essentially  implement  the 
operational  guidelines  of  the  program  as 
administered  by  the  National  Science 
Foundation.  For  the  initial 
administration  of  the  program  by  the 
Education  Department,  no  major 
changes  have  been  made  in  accordance 
with  the  Congressional  intent  that  the 
science  education  programs  be 


tr.snsferred  intact.  S.  Rep.  No.  96-4.9, 
96th  Cong..  1st  Sess.  50  (1979) 

The  provisions  of  these  final 
regulations  are  substantially  the  same 
as  the  provisions  of  the  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register  on  August  13, 
1980.  Interest  persons  were  given  30 
days  to  comment  on  the  NPRM.  Seven 
persons  submitted  comments  which 
generally  supported  the  provisions 
established  in  the  notice. 

The  paragraphs  below  summarize  the 
roniments  and  the  Secretary's  response 
to  them.  The  comments  and  responses 
are  presented  in  the  order  of  the 
sections  to  which  they  pertain.  Changes 
have  been  made  in  the  final  regulations 
in  response  to  the  comments,  in  addition 
to  the  corrections  of  minor  technical  and 
typographical  errors. 

S  797.2    Eligible  institutiujis. 

Comment.  Several  commenters 
recommended  expanding  eligibility  to 
receive  grants  under  the  program  to 
include  State  educational  agencies 
(SEAs),  local  educational  agencies 
(LEAs),  junior  and  community  colleges, 
and  teacher  associations.  One 
commenter  suggested  that  the 
regulations  be  more  specific  on  the  rule 
of  the  LEAs  in  project  planning. 

Response.  No  change  has  been  made. 
While  the  Secretary  recognizes  the 
effectiveness  of  SEAs,  LEAs  and  other 
organizations  in  providing  inservice 
teacher  training,  the  Secretary  views 
this  program  as  an  alternate  form  of 
continuing  education  for  teachers  which 
supplements  other  inservice  efforts. 
During  its  initial  administration  by  the 
Education  Department,  the  program  will 
retain  the  same  general  operating 
procedures  which  governed  it  previously 
at  the  National  Science  Foundation.  No 
change  is  made  to  expand  the  eligible 
apphcants  to  include  LEAs,  SEAs,  and 
two-year  colleges. 

Many  four  year  colleges  and 
universities  are  active  in  pre-service 
teacher  training.  Their  eligibility  under 
this  program  stengthens  the  link 
between  pre-service  teacher  training 
activities  and  the  inservice  training 
sponsored  by  this  program.  In  addition, 
four  year  colleges  and  universities,  but 
not  two  year  institutions,  can  offer 
graduate  credit  to  teachers,  thereby 
providing  an  incentive  for  their 
participation.  Since  a  further  objective 
of  the  piogram  is  part  to  encourage 
cooperative  relationships  between 
scientists  at  colleges,  universities  and 
other  eligible  scientific  institutions  and 
preschool  and  elementary  teachers. 
These  institutions  are  essential  to 
involve  in  the  program. 


With  respect  to  the  role  of  LEAs  in 
project  planning,  §  797.31(f)  stipulates 
that  teachers  and  other  appropriate 
Individuals  be  consulted  during  the 
needs  assessment  phase  of  the  project 
development.  LEAs  are  encouraged  to 
participate  with  eligible  institutions  in 
project  planning.  Local  school  systems 
may,  and  often  do,  initiate  a  project 
developed  in  conjunction  with  and 
sponsored  by  an  eligible  college  or 
university,  so  the  role  of  LEAs  in  the 
program  is  an  important  one. 

§  797.4  Definitions  that  apply  to  the 
Pre-College  Teacher  Development  in 
Science  Program. 

Comment.  One  commenter  suggested 
that  a  definition  of  "elementary  school 
teacher"  be  included  in  the  regulations, 
while  two  other  commenters  requested 
clarification  as  to  wITether  middle 
schools  are  considered  part  of 
elementary  education. 

Response.  No  change  has  been  made. 
The  provisions  of  the  Education  Division 
General  Administrative  Regulations 
(EDGAR)  are  applicable  to  the  program. 
Section  77.1(c)  of  EDGAR  allows  each 
State  to  determine  the  scope  of  the  term 
elementary  education.  This  decision 
was  considered  preferable  to  imposing 
an  inflexible  Federal  limitation  on  the 
eligible  participants  in  the  program.  It  is 
therefore  impossible  to  provide  a 
uniform  definition  of  an  elementary 
school  teacher,  or  to  determine  whether 
middle  schools  fall  within  the  scope  of 
elementary  education  since  grade  levels 
of  elementary  education  may  vary  from 
State  to  State.  Applicants  with  questions 
concerning  this  issue  are  urged  to 
contact  the  appropriate  State 
educational  agency  for  guidance. 

A  clarification  has  been  made  in  ihe 
final  regulations  by  adding  preschool 
teachers  to  provisions  regarding 
program  scope  and  participants.  While 
the  proposed  rule  referred  only  to 
elementary  school  teachers,  ED  had  no 
intention  to  exclude  teachers  of 
educational  levels  below  the  elemenlary 
level.  Since  Congress  transferred 
responsibility  for  both  the  preschool  and 
elementary  school  portion  of  the 
program  to  the  Education  Department, 
the  final  rule  clarifies  the  full  range  of 
activities  and  participants  under  the 
program.  (S.  Rept.  No.  96-326,  96lh  Cong. 
1st  Sess.  50  (1979). 

§  797.10  What  is  the  purpose  of  the 
program? 

Comment.  One  commenter  expressed 
concern  that  the  regulations  placed  too 
much  emphasis  on  knowledge  of  subject 
matter  and  instructional  strategies, 
thereby  ignoring  the  development  of 


science  process  and  critical  thinking 
skills. 

Response.  No  change  is  needed.  A 
broad  definition  of  subject  matter  of 
science  and  mathematics  is  intended, 
including  science  processes  and 
associated  critical  thinking  skills,  as 
well  as  science  concepts  and  theories. 

§  797.31     What  selection  criteria  does 
the  Secretary  use? 

Comment.  A  commenter  noted  that 
while  the  preamble  to  the  regulations 
stated  that  p^ticipating  teachers  are 
expected  to  carry  out  further  inservice 
training  of  teacher  colleagues  in  order  to 
multiply  the  effect  of  the  project,  no 
provision  for  this  was  included  in  the 
regulations. 

Response.  No  change  has  been  made. 
While  the  Secretary  encourages 
participating  teachers  to  carry  out 
further  inservice  training  of  their 
colleagues,  the  Secretary  realizes  the 
difficulty  of  evaluating  the  likelihood  of 
achieving  this  objective.  Therefore, 
while  applicants  are  encouraged  to 
develop  plans  to  further  the  impact  of 
the  project,  they  will  not  be  required  to 
document  these  plans  in  their  proposal. 
Further,  the  failure  to  include  provisions 
for  this  in  an  application  will  not 
adversely  affect  the  evaluation  of  an 
application. 

Comment.  One  commenter  suggested 
that  the  values  assigned  to  the  selection 
criteria  be  revised  in  order  to  emphasize 
the  importance  of  training  teachers  to 
increase  the  participation  of  women, 
minorities,  and  the  handicapped  in 
science. 

Response.  No  change  has  been  made. 
Equal  access  and  treatment  for  eligible 
project  participants  who  are  members  of 
groups  that  have  been  traditionally 
underrepresented  in  science  is 
considered  in  Section  797.31  (a)  and  (b). 

The  purpose  of  the  program,  as  stated 
in  Section  797.10,  is  to  promote  the 
offering  of  quality  science,  mathematics, 
and  social  studies  instruction  to  the 
Nation's  elementary  school  students 
through  inservice  teacher  training.  To 
change  the  values  of  the  selection 
criteria  to  emphasize  the  participation  of 
traditionally  underrepresented  groups 
would  be  inconsistent  with  the  purpose 
of  the  program,  which  is  to  serve  all 
teachers. 

Comment.  One  commenter  asked 
whether  the  needs  assessment 
requirement  in  Section  797.31(f]  referred 
exclusively  to  surveys  or  whether 
surveys  are  given  preference  over  other 
methods  of  identifying  needs.  The 
commenter  suggested  that  if  a  survey 
must  be  used  in  order  to  receive 
maximum  points  under  the  criterion,  this 
should  be  specified  in  the  regulations. 


Response.  No  change  has  been  made. 
In  order  to  provide  applicants  with 
maximum  flexibility  in  meeting  the 
requirements  of  the  regulations,  no 
single  method  of  conducting  a  needs 
assessment  is  stipulated  in  the 
regulations. 

Applicants  may  satisfy  the 
requirements  of  this  section  in  a  variety 
of  ways  including  but  not  limited  to  a 
formal  survey  of  teachers  and/or 
administrators,  meeting  with  teachers 
and  other  school  personnel,  a  review  of 
the  literature,  etc. 

A  new  section  has  been  added  to 
Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? — to  clarify  the 
applicable  provisions  governing  costs 
under  this  program.  Section  797.41 
references  the  section  of  the  Education 
Division  General  Administration 
Regulations  (EDGAR)  which  apply  to 
the  Pre-College  Teacher  Development  in 
Science  Program.  The  statement  in  the 
Guide  for  Preparation  of  Proposals  and 
Project  and  Award  Management 
concerning  use  of  the  indirect  cost  rate 
for  educational  training  projects  has 
been  revised  in  accordance  with  this 
new  section  to  permit  use  of  the 
negotiated  rate  for  projects  funded 
under  this  program. 

CITATION  OF  LEGAL  AUTHORITY:  A 

citation  of  statutory  or  other  legal 
authority  has  been  placed  in 
parentheses  on  the  line  following  each 
provision. 

Dated:  December  22,  1980. 
(Catalog  of  Federal  Domestic  Assistance  .No 
84119,  Pre-College  Teacher  Development  in 
Science  Program) 
Shirley  M.  Hufsledler, 
Secretary  of  Education. 

The  Secretary  adds  a  new  Part  797  to 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  797— PRE-COLLEGE  TEACHER 
DEVELOPMENT  IN  SCIENCE 
PROGRAM 

Subpart  A— General 


Si'L 

797 

797 
797 


1  Description  of  ihe  Pre-College  Teacher 
Development  in  Science  Program. 

2  Eligible  institutions. 

3  Regulations  that  apply  to  Ihe  Pre- 
College  Teacher  Development  in  Science 
Program. 

797.4    Definitions  that  apply  to  the  Pre- 
College  Teacher  Development  in  Science 
Program. 

Subpart  B— Wtiat  Kinds~bf  Projects  Does 
ttie  Department  of  Education  Assist  Under 
This  Program? 

797.10  What  is  the  purpose  of  the  program? 

797.11  What  are  the  general  characteristics 
of  the  projects? 


797.12    What  types  of  projects  are 
supported? 

Subpart  C— How  Does  One  Apply  for  a 
Grant?  [Reserved] 

Subpart  D— How  Is  a  Grant  Made? 

797.30  How  does  the  Secretary  evaluate  an 
application? 

797.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

797.40  Who  may  participate  in  the  projects? 

797.41  What  cost  principles  apply  to  this 
program? 

Authority:  Pub.  L.  81-507;  Pub.  L.  94-378; 
Pub.  L.  96-88:  42  U.S.C.  1862;  20  U.S.C.  3444. 

Subpart  A— General 

§  797.1    Description  of  Pre-College 
Teacher  Development  in  Science  Program. 

The  Pre-College  Teacher  Development 
in  Science  Program  offers  continuing 
education  in  science,  to  provide  in- 
service  training  for  preschool  and 
elementary  school  teachers. 

(42  U.S.C.  1862) 

§  797.2    Eligible  institutions. 

The  following  institutions  are  eligible 
to  receive  grants: 

(a)  Institutions  of  higher  education 
that  offer  at  least  a  baccalaureate 
degree  in  science. 

(b)  Nonprofit  private,  non-academic 
institutions  having  both  the  scientific 
research  staff  and  the  facilities 
necessary  to  provide  a  quality  science 
education  program  for  pre-college 
teachers.  This  may  include  institutions 
such  as,  scientific  research  laboratories, 
field  stations,  museums,  or 
planetariums. 

(42  U.S.C.  1862) 

§  797.3    Regulations  that  apply  to  the  Pre- 
College  Teacher  Development  in  Science 
Program. 

The  following  regulations  apply  to  the 
Pre-College  Teacher  Development  in 
Science  Program: 

(a)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  75  (Direct  Grant  Programs) 
and  34  CFR  Part  77  (General). 

(b)  The  regulations  in  this  Part  797. 

(42  U.S.C.  1862;  20  U.S.C.  3444) 

§  797.4  Definitions  that  apply  to  the  Pre- 
College  Teacher  Development  in  Science 
Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


Applicant 

Application 

Award 

Fiscal  year 

Nonprofit 

Preschool 

Department 
rilpmpniiiry  school 

Project 
Spcretary 
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(20  U.S.C.  1221e-3(a)(l)) 

(b)  Definitions  that  apply  to  this  Part. 
The  following  definitions  apply  to  this 
part: 


resources  that  are  applicable  to 
classroom  instruction. 

(42  U.S.C.  1862) 

§797.12    What  types  of  projects  are 
suDDorted? 


(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project: 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
nnrnntiP  nf  the  nrnsram: 
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the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590— Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 


(i)  Participant  selection.  (10  percent) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  appropriateness  of  the  participant 
selection  process. 
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(20U.S.C.  1221.e-3(i))(l)) 

(b)  Definitions  that  apply  to  this  Part. 
The  following  definitions  npply  to  this 
part: 

"Science"  means  the  mathematical, 
biological,  physical,  engineering,  and 
social  sciences. 

(42  U.S.C.  1862) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  797.10    What  is  \he  purpose  of  the 
program? 

The  major  objective  of  the  Pre-Coliege 
Teacher  Development  in  Science 
Program  is  to  promote  the  offering  of 
quality  science,  social  sciences, 
mathematics,  and  engineering 
instruction  to  the  Nation's  preschool  and 
elementary  school  students.  This  is 
accomplished  by — 

(a)  Improving  preschool  and 
elementary  school  teachers'  knowledge 
of  the  subject  matter  of  science  and 
mathematics  and  their  awareness  of 
accompanying  appropriate  instructional 
strategies; 

(b)  Developing  and  maintaining 
cooperation  and  communication 
between  preschool  and  elementary 
school  teachers  and  scientists  at 
institutions  of  higher  education  and 
certain  other  scientific  institutions. 

(c)  Aiding  teachers  in  the 
identification  and  use  of  resources 
which  are  appropriate  to  their  level  of 
instruction,  and  which  will  aid  in  their 
teaching  of  scientific  concepts. 

(42  U.S.C.  1862) 

§  797. 11     What  are  the  general 
characteristics  of  the  projects? 

(a)  Projects  supported  in  this  program 
may  involve  a  group  of  preschool  and 
elementary  school  teachers  engaged  in  a 
learning  experience  sponsored  by  the 
grantee  institution  and  staffed  by  its 
faculty  members  or  others  selected  for 
their  expertise. 

(b)  Project  staff  site  visits  for 
individual  consultation,  with 
participants  and  group  meetings  devoted 
to  classroom  teaching  strategies  may  be 
used  to  augment  the  instructional  phase. 

(c)  Consistent  with  the  needs  of  an 
identified  group  of  teachers,  projects 
provide:  (1)  instruction  on  general 
concepts  of  science  and  mathematics, 
(2)  instruction  on  basic  elements  and 
concepts  of  a  particular  discipline,  or  (3) 
more  advanced  training  in  specific 
disciplines.  The  instruction  may  also 
illustrate  appropriate  materials  and 
instructional  teaching  strategies  for 
classroom  use,  as  well  as  local 


resources  that  are  applicable  to 
classroom  instruction. 

(42  L'SC-  lao:^) 

§797.12    What  types  of  projects  are 
supported? 

The  types  of  projects  supported  under 
this  program  include  but  are  not  limited 
to: 

(a)  Academic  Year  Seminars — Part- 
time  study  offered  at  a  central  location 
for  teachers  within  commuting  distance, 
with  sessions  during  the  academic  year. 

(b)  Summer  Seminars — Part-time 
study  offered  during  the  summer  at  a 
centra!  location  for  teachers  within 
commuting  distance  with  follow-up 
sessions  during  the  academic  year. 

fr)  Summer  Workshops — Full-time 
projects  offered  during  the  summer, 
generally  for  1  to  4  weeks.  These 
projects  normally  w  ill  be  regional  and 
intended  for  more  advanced  training  in 
specific  disciplines.  A  limileci  follow-up 
activity  may  take  place  during  the 
academic  year. 

|42  U.S.C.  1862) 

Subpart  C— How  Does  One  Apply  for  a 
Grant?  [Reserved] 

Subpart  D— How  Is  a  Grant  Made? 

§  797.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criteria  in 
§  797.31. 

(b)  The  Secretary  assigns  a  maximum 
of  70  points  that  an  application  may 
receive  under  all  the  criteria. 

(c)  Each  criterion  is  evaluated  using  a 
scale  of  1-7. 

(d)  The  weight  assigned  to  each 
com.plete  criterion  is  indicated  in 
parenthesis  following  each  criterion. 

(e)  For  applications  of  substantially 
equal  quality,  the  Secretary  gives 
priority  to  projects  that,  nationwide, 
contribute  to  achieving  overall  balance 
among  projects  funded  under  this 
program  in  the  following  categories: 

(1)  Grade  level. 

(2)  Academic  discipline. 

(3)  Institutional  type. 

(4)  Geographic  location. 

i42  use.  1862;  20  U  S.C.  1221i;-3(a)(l)) 

§  797.31     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (10  percent) 

(11  The  Secretary  reviews  each 
application  for  infor;nation  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 


(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (10 
percent) 

(1)  The  Secretary  reviews  euch 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  thai 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
and  handicapped  persons. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
obj«;tives  of  the  project,  as  well  as 
otmj  information  that  the  applicant 
pro\^des. 

(c)  Budget  and  cost  effectiveness.  (5 
percent) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
be  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  percent) 
(1)  The  Secretary  reviews  euch 

application  for  information  that  shows 
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the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590— Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10 
percent) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(iii)  Evidence  is  presented  of  long  term 
support  and  institutional  commitment  to 
pre-college  science  education  from  the 
host  institution.  (20  U.S.C.  1221  (e)- 
3(a)(1)) 

(f)  Need  for  the  project.  (20  percent) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows  a 
well-established  need  for  the  project. 

(2)  The  Secretary  looks  fur 
information  that  shows — 

(i)  An  adequate  needs  assessment  has 
been  carried  out; 

(ii)  Appropriate  individuals,  especially 
representative  teachers,  have  been 
consulted  in  the  needs  assessment;  and 

(iii)  Instructional  needs  have  been 
clearly  identified  and  stated. 

(g)  Cooperative  relationships.  (10 
percent) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  cooperative  teaching 
relationships  will  be  established 
between  preschool  and  elementary 
teachers  and  college  and  university 
faculty  or  other  scientists. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  will  advance  the  long- 
term  program  objective  of  promoting 
useful  relationships  between  preschool 
and  elementary  science  teachers  and 
college  and  university  or  other  scientists 
beyond  the  term  of  the  grant. 

(h)  Subject  matter  emphasis.  (20 
percent) 

(1)  The  Secretary  reviews  euch 
application  for  informiation  that  shows 
the  extent  to  which  subject  matter  in 
science  is  emphasized. 

[2]  The  Secretary  looks  for 
iniormation  that  shows — 

(i)  The  extent  to  which  a  central  focus 
on  science  curriculum  is  intergrated  with 
appropriate  teaching  strategies:  and 

(ii)  The  appropriateness  of  the  content 
for  the  designated  teacher  group. 


(i)  Participant  selection.  (10  percent) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  appropriateness  of  the  participant 
selection  process. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Adequacy  of  plans  to  recruit 
participants;  and 

(ii)  Suitability  of  participant 
evaluation  and  selection  procedures. 

(42  U.S.C.  1862) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  797.40.    Who  may  participate  in  the 
projects? 

(a)  The  program  is  designed  for  the 
continuing  education  of  preschool  and 
elementary  school  teachers. 

(b)  Other  school  leaders  such  as 
principals,  assistant  superintendents,  or 
resource  teachers,  may  team  with  one  or 
two  teachers  to  represent  a  school  or 
system. 

(42  U.S.C.  1862) 

§  797.41    What  cost  principles  apply  to  this 
program? 

(a)  The  general  principles  to  be  used 
in  determining  costs  for  projects 
supported  by  this  program  are 
referenced  in  Subpart  E  of  the  Education 
Division  General  Administration 
Regulations  (EDGAR)  in  34  CFR  Part  75 
§  §  75.530-568. 

(b)  The  section  governing  indirect  cost 
rates  for  educational  training  projects 
contained  in  §  75.562  of  EDGAR  does 
not  apply  to  this  program. 

(20  U.S.C.  1221e-3(a)(l)) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  385.  386,  387,  388.  389. 

and  390 

Rehabilitation  Training:  Final 

Regulations  With  Invitation  To 


Rohahilitation  Services  Adr-ir.istration 
became  part  of  the  Office  of  Special 
Education  ap.ci  Rehabilitative  Services 

within  this  new  Departn-.eni   As  a  result, 
the  pul)hcation  of  regv!d':cr.s  under  the 
R,>h,il,!!itatlo!\  Act  f;f  '3~3,  >-.5  ^,n-ended. 

1  •    ■ _r 


the  RehabiUtation  Research  Fellowship 
Program.  Regulations  for  the 
Rehabilitation  Research  Fellowship 
Program  are  not  included  in  these 
interim  regulations  since  the  Xationtd 
Institute  of  Handicapped  Research  he's 

-,A  tVi'jt  ii  ivill  hr>  ,vrlmini';;i-riny 


is  the  apprup'iiUe  sortie)'-,  uf  t'hc 
Rehabilitation  Act  of  19~3.  as  cnended. 
and  it  is  foMowid  h\-  a  citation  to  the 
same  p^;-A':s'.?n  in  [b.r  I'njtrd  States 
Code. 

D.ited:  D,:i.t  .i^tJti  2C,  1980. 


".d  independent 


living  rehabilitation  c:f 
physically  and  mentally  handicapped 
ind'viduals.  especially  those  individuals 
with  the  most  severe  handicaps:  and 
(2)  Maintain  and  upqrade  basic  ski!!'- 
dye  of  personnel  eniplcycd 


and  knov>-!P 


.;j — ^  ,,f  ,. 


,,j;^oi 


(b)  The  following  definitions  h'so 
apply  to  programs  under  t.^.e 
Rehabilitation  Training  progran; — 

"Act"  means  the  Rehabilitation  Act  of 
1973  (29  U.S.C,  701  et  seq)  as.amended 
by  the  Rehabilitation,  Com.prehensive 

Cipr\-ircc     anrt  Hp^  rlnnmpnt^l 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  385,  386,  387,  388,  389, 

and  390 

Rehabilitation  Training:  Final 

Regulations  With  Invitation  To 

Comment 

AGENCY:  Department  of  Education. 

action:  Final  regulations  with  invitation 

to  comment. 


summary:  The  Secretary  adopts 
regulations  for  the  purpose  of 
implementing  the  Rehabilitation  Act  of 
T973.  as  amended  by  the  Rehabilitation. 
Comprehensive  Services,  and 
I3ev«'upmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602). 
These  regulations  include  the 
rr-ciuirements  fcr  Rehabilitation  Long- 
Trrm  Training,  Fxptrimenta!  and 
Iiuiovdtive  Training,  State  Vocational 
Rehabilitation  Urit  In-Service  Training 
Rehabilitation  Continuing  Education 
I'rosrams,  and  Rehabilita'ion  Short- 
Term  Training. 

date:  'I'hcse  regulations  are  expectrd  to 
be  elfertive  fnrty-f;\e  days  after  they 
,ire  (i;a.smitted  to  Congress.  Regulations 
are  U3iia.!!>  t'-Hnsm-'-ed  to  Congress 
several  days  be.'ore  they  are  pubi;shed 
m  th.'  Federal  Register.  The  efioctive 
date  is  nlii'.nged  it  the  Congress  tiAes 
ceitain  adjourn.Tents,  If  you  vvant  to 
Ivnuvv  the  effective  date  of  ihese 
regulations,  call  or  write  the  Depailmtiit 
i)f  F.dur.dtion  contact  person. 
DATES:  Comments  must  be  received  on 
or  before  March  2. 1981. 
ADDRESS:  Comment.s  should  he 
addressed  to  Harold  f.  Shay.  Direciot . 
Division  of  Manpower  Develop.iient, 
Kehdliilitation  Services  Administration, 
Office  of  Special  Education  and 
Rf;h,.bi!i!ative  Services,  Department  of 
l.du'.ation.  Room  331'1,  M<iry  £.  S'.vitzer 
Uuiidiiig,  330  C  Street,  SVV..  Washington. 
DC.  "i)201,  Teleph.:ne:  [2<)1]  Zi5-Q079  or 
I'i"!  ''IK]  243-0591 

SUPPLEMENTARY  INFORMATION: 

\Vai\er  of  Proposed  Rulemaking 
Procedures  Affecting  Select'on  Criteria 

Tlie  Secretary  of  flealth.  Edi.c;a'.ioii. 
and  Welfare  published  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  November  29,  1979  thit 
covered  all  new  vocational 
rehabilitation  and  independent  living 
rehabilitation  authorities  contained  in 
ihe  Rehabilitation,  Comprehensive 
Services  and  Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-C02). 
Proposed  regulations  for  the 
Rehabilitation  Training  Progra.m  were 
included  in  this  Notice  of  Proposed 
Rulcmiaking. 

On  May  4,  1980,  the  Department  of 
Education  was  established  and  the 


Rehabilitation  Services  Administration 
became  part  of  the  Office  of  Special 
Education  and  Rehabilitative  Services 
within  this  new  Departm.enl  .\s  a  result, 
the  publication  rjf  regi'.la'icr.s  under  the 
Rehabilitation  .Act  of  1973,  .-.s  ^n^ended, 
is  now  subject  to  the  provisions  of 
Section  431  of  the  General  Education 
Provisions  Act  and  other  rec;...irements 
in  eftect  in  the  Department  cf  Education. 
It  has  become  necessary  therefc-e  to 
revise  the  propost;d  regulations  for  the 
Rehabilitation  Training  Prof^-am  in  order 
to  make  them  conform  with 
ret|u;remenis  affecting  Dfp-srtment  of 
Educ  'tion  program.s,  inciud:'-.g  the 
snlectmn  criteria  to  be  used  in  tl:e 
evaluation  of  applications  sjbmitted  for 
grant  assistance.  These  selection  criteria 
had  not  been  i:-.c!uded  in  the  previously 
published  .Nnticc  of  Proposed 
Rulenuiking, 

In  accordance  with  Section 
4  ;  1  i  l))(2)( A)  of  the  General  Education 
Provisions  Act  (20  U  S.C  rr.2rbK2)(A)!, 
it  is  the  prnr  tice  of  the  Department  of 
Education  to  offer  interested  p.^rties  the 
opportunity  to  comment  on  all  proposed 
regulations,  including  the  selection 
criteria  to  be  used  in  discretionary  a'tnt 
programs  such  as  the  Rehabsi'iation 
Training  Prugi.im.  Tlie  p'.iblration  of  an 
additional  proposed  rulemakiiig 
covering  Ihe  selection  cnteria  for  this 
program  would  be  tmp-acEicable  and 
contrary  lo  the  public  interest  uf.der  5 
LI. S.C.  5:.3(b)  if  grants  are  ^o  be  made  in 
a  timely  manner  in  FY  198\.  however, 
and  the  selection  criteria  ^re  therefore 
being  published  as  final  regylr.tions  in 
(his  docu:nent. 

Although  the  setci-tiua  cri'.  :;d  for  the 
Rehabilitat'on  Training  Pr;.'2-->.m  have 
bei:n  previously  identified  in 
App''(;ation  Notices  published  .v.  the 
Fecier.d  Register,  ii  is  recognised  that 
tlieie  has  not  been  an  opportuiiity  for 
the  public  to  comment  specir;ca!!y  on 
their  appropriateness  for  these 
programs.  Interested  p.irtie.s  art;  invited 
therefore  to  submit  comments  and 
suggestions  on  the  selection  criteria  to 
be  used  in  the  awarding  of  grants  in 
future  fiscal  jears.  Ail  comments  and 
suggestions  m.ust  be  rfreived  no  later 
than  March  2.  19B1 

Stuumury  of  Charisea 

Some  (;onnr,ents  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking  provisions  covering  the 
Rehabilitation  Training  Program  and 
changes  are  also  being  mads  in  these 
revised  regulations  in  response  to  these 
comments.  A  Summary  of  Cc:n:nents 
and  Responses  to  the  proposed 
regulations  is  included  in  Appendix  A. 

The  Notice  of  Proposed  Rislem.aking 
had  included  proposed  reau'.^'ions  for 


the  Rehabilitation  Research  Fellowship 
Program.  Regulations  for  the 
Rehabilitation  Research  Fellowship 
Program  are  not  included  in  ihese 
interim  regulations  since  the  .National 
Institute  of  Handicapped  Research  has 
announced  that  it  will  be  administering 
a  Rehabilitation  Research  Fellowship 
Program  in  the  future  and.  as  a  result, 
the  Rehabilitation  Services 
Administration  will  no  longer  be 
awarding  Rehabilitation  Research 
Fellowships. 

References  to  EDGAR 

Readers  will  note  that  refere:^ce  to  'he 
Education  Division  General 
Administrative  Regulations  (EDC.-\R1 
cite  Title  34  of  the  Code  of  Federal 
Regulations.  EDGAR  was  transferred  'o 
Title  34  through  final  regulations 
published  in  the  Federal  Register  on 
Novem.ber  21,  1980  (45  FR  7-JGe), 

However,  EDGAR  was  in:tid!ly 
published  in  the  Federal  Register  on 
April  3,  1980  (45  FR  22494)  iind.  rTi:'-:  -.'^ 
of  the  Code  of  Ft.'dera!  Regulations 
(CFR).  For  readers  wishing  to  refer  lo 
that  EDGAR  document,  lb;  folhnvi.-.g 
cross-refereaces  will  be  h.i-lpful: 
—45  CFR  Pa.-^t  74  :s  nuv.'  .54  CFR  Pi-.rt  74 
—45  CFK  "rirt  inoa  is  now  34  CFR  P^irt 

75. 
—45  CFR  P.irt  lOOii  is  now  '(4  CFR  Part 

70. 
—45  CFR  Part  \i\k:  is  now  'i4  CT'K  P,-.rt 


invitation  To  Comment 

interested  persons  are  iiuitrd  t.j 
submit  comments  and  recommendatiors 
re'..:arding  these  regulations.  Writlen 
conmients  and  i  .'oommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  ihis  p'-eainble   .\li 
comnvjnts  let.eiii'd  on  or  before  March 
2,  1981  will  be  considered  in  any  future 
revisions  of  th*  final  regulations. 

All  commr:nts  submitted  in  response 
lo  these  final  rcgulniicns  wiil  be 
available  tor  public  inspection  during 
and  after  Ihe  comment  period  in  Room 
3321.  Mary  E.  Switzer  Building.  330  C 
Street.  S.VV..  Washington,  D.C.  between 
8:30  a.m.  and  4:00  p.m.,  Nl.inJay  th.'-ough 
Friday,  except  Federal  holidays. 

The  Department  also  requests 
commienls  on  whether  the  re-Ju'atioTis  in 
this  document  would  req^u-e  siibmissifj;! 
of  information  that  is  alre..-:dy  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  authcrity  is 
placed  in  parentheses  on  the  line 
following  each  substantive  p-ovision  of 
the  interim  regulations  The  f  st  citation 
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(12)  Referral  services; 

(13)  Telecommunications,  sensory  and 
other  technological  aids  and  devices; 

(14)  Services  for  children  of  pre-school 
age  including  physical  therapy,. 


(16)  Treatment  of  either  acute  or 
chronic  medical  complications  and 
emergencies  which  are  associated  with 
or  arise  out  of  the  provision  of  physical 
and  m.ental  restoration  services;  or 


necessary  to  help  handicapped 
individuals  secure  needed  services  from 
other  agencies; 

(3)  Physical  and  mental  restoration 
services;  necessary  to  correct  or 
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is  the  apprup'i;Ue  sf-ctio';  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
and  it  is  followed  by  a  citation  to  the 
same  provision  in  thr  I'nited  States 
Code. 

Diited:  Di:f:i  niiiui  :;2.  1-480. 
Shirley  M.  Hufsiedloi. 
Secretary  n'  £l.v  ■iiL:.::i. 
(Catalog  uf  Fedi;r<il  DumeslK;  .'^.ssistancf 
Projjram  \unil)er  84.129  Rehabilitation 
TrHininjj) 

Accordingly,  the  Secretary  amends 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  34  Part  385  to 
read  as  follows: 

PART  385— REHABILITATION 
TRAINING 

Subpart  A— General 

Sec. 

38.S.1     VVh,it  IS  i.he  Rehabilitation  Training 
PrOfi,-;i"i'' 

385.2  Who  is  eligible  for  assistance  under 
these  programs? 

385.3  What  regulations  apply  to  these 
progra.Tis? 

3R3.4     What  de/uiitions  apply  to  these 
programs? 

Subpart  B—1  Reserved] 

Subpart  C— How  Does  One  Apply  For  a 
Grant? 

385.20     Wh-il  are  the  applieatien  procedures 
for  these  programs? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

365.30  [Peservud] 

385.31  Ho'A'  d(>es  the  Seen;: ary  evalua'o  an 
application? 

38.'). .12     What  geneial  selection  criteria  does 

the  Secretaiy  u.se  in  rr\;(  wing  an 

appliratie.n? 
:-iH,T  33     What  other  factors  does  the 

Secietary  mnsider  in  rcNiewing  an 

applicatiiin? 

Subpart  E— Wtiat  Conditions  Must  Be  Met 
by  a  Grantee? 

3H5.40     V\hal  iue  the  requirements  peitauiing 

Ui  Ihe  iii>Tub>irship  of  a  proje:;t  advisory 

comniittee? 
3^5.41     What  are  the  requirements  affecting 

the  collection  of  data  from  State 

agcn<.ies? 
385  42     Wha'  are  the  requirements  affetsing 

the  dissemination  .Tf  training  materials? 

Aiilhorify:  Sees  12(r).  304  and  308. 
Rehihilital;'  n  .Act  el  1973.  as  ar.ended  \29 
L'.S.C.  711  (e)   "44  an(i  ~~6) 

Subpart  A  -General 

S  385.1     What  Is  the  Rehabilitation  Training 
Pri-gram? 

'  ;j  The  Rehabilitation  Training 
P.i.giam  is  designed  to — 

(!)  Increase  the  supply  of  personnel 
available  for  employment  in  public  and 
private  agencies  and  institutions 
involved  in  the  vocational  rehabilitation 


ar.d  independent  living  rehabilitation  of 
physically  and  mentally  handicapped 
individuals,  especial'y  those  indi\idua!s 
with  the  most  severe  handicaps:  and 

(2)  Maintain  and  up'jrade  basic  skills 
and  knov.'ledge  of  personnel  employed 
as  providers  of  vocational,  medical, 
social  or  psychological  rehabilitation 
services. 

(b)  The  Secretary  awards  financial 
assistance  through  fi\'e  categories  of 
training  programs — 

(1)  Rehabilitation  Long-Term  Training 
(Part  386); 

(2)  Experimental  and  Innovative 
Training  (Part  387); 

(3)  State  Vocational  Rehabilitation 
Unit  In-Service  Training  (Part  388); 

(4)  Rehabilitation  Continuing 
Education  Programs  (Part  389);  and 

(5)  Rehabilitation  Short-Term  Training 
(Part  390). 

(Section  304  of  the  Act:  29  U.S.C.  774) 

§  385.2    Who  is  eligible  for  assistance 
under  these  programs? 

State  agencies  and  other  public  or 
nonprofit  agencies  and  organizations, 
including  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Training 
Program. 

(Section  304  of  the  Act:  29  U  S.C.  774) 

§  335.3     What  regulations  apply  to  these 
programs? 

The  following  regulafior.s  apply  to  the 
Rehabilitation  Training  Program — 

(a)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  75  (Direct  Grant  Programs); 

(b)  The  regulations  in  EDCAR.  34  CFR 
Part  77  (Gener.i!): 

(c)  The  legulatjons  m  this  Part  385: 
and 

(d)  The  regulations  in  Pa^ts  386.  387, 
3H8,  389,  and  390.  as  appropriate. 

(Sections  \2\r]  and  304  of  t!i-'  .Art.  29  V  S.C. 
711(;-,1  ^-.-.d  -4] 

§  385.4     What  definitions  apply  to  these 
programs? 

(aj  'I'hr-  fcllowing  defiu'i c-.s  in  34  CFR 
Pail  77  apf.'ly  lo  the  programs  under  the 
Rehabilitation  Training  Program — 

■  Appi:ea::f' 
"Applicati.'-.n" 
"Award" 
"Bud;.'c'  Period" 
"IDcpartment" 
■EDCXR- 
".N'onpmhl" 
"Privaifc  ' 
'•rrcie..!" 
"Proji  •,'  Period" 
■■Pablic" 
"Secretary" 
(Section  12(c;  of  tl'.e  Act.  29  U.S.C.  711(c)) 


(b)  The  following  definitions  also 
apply  to  programiS  under  the 
Rehabilitation  Training  program — 

"Act"  means  the  Rehabilitation  Act  of 
1973  {29  U.S.C.  701  et  seq  )  as.amended 
by  the  Rehabilitation,  Comprehensive 
Scr\ices,  and  De\  clopmental 
Disabilities  Amendments  of  19"B  (Pub. 
L.  95-602). 

(Section  12(c)  of  the  Act:  29  U  S.C  -lllc)) 

"Handicapped  individual"  means  an 
individual — 

(1)  Who  has  a  physical  or  mental 
disability  which  for  that  individual 
constitutes  or  results  in  a  substantial 
handicap  to  employment;  and 

(2)  Who  can  reasonably  be  expected 
to  benefit  in  terms  of  employability  from 
the  provision  of  vocational 
rehabilitation  ser\ices,  or  for  whom  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary  to 
determine  whether  he  or  she  might 
reasonably  be  expected  to  benefit  in 
terms  of  employability  from  the 
provision  of  vocational  rehabilitation 
ser\'ices. 

(Section  7(7)(A]  of  the  .'\ct:  29  U.S.C. 
706(7)(A)) 

"Independent  living  rehabilitation 
services"  or  "independent  living 
services  means." 

(1)  Counsehng  services,  including 
psychological  counseling, 
psychotherapeutic  counseling,  peer 
counseling,  advocacy  services  and 
related  services; 

(2)  Housing  incidental  to  the  provision 
of  any  independent  living  rehabilitation 
services,  an.d  including  appropriate 
accommodations  to.  and  modifl^'ations 
of  any  space  utilized  to  serve  si\erely 
handir.apped  individuals: 

(3)  Physical  and  micntal  resLi-ration 
services: 

(4)  Attendant  care; 

(5)  Transportation; 

(R)  Interpreter  services  for  dcd 
indniduals,  including  tactile 
interpretation  for  deaf-blind  ir,d;\  iuuais; 

(7j  Reading  services,  rehabilitation 
teaching  services,  and  orientation  and 
mobil.ly  services  for  blind  indl\  iduais: 

(6,  Recreational  activities, 

(9j  Services  to  n'.emhers  of  a  seveiely 
handicapped  indiudual's  family  '.vhen 
necessary  for  im.proving  the  indiMCuul's 
ability  to  engage  or  continue  in 
emp!'..,\  menl; 

(10]  \  ocaticnai  and  other  training 
services,  including  personal  and 
vocational  adjustment  when  necessary 
for  imiproving  a  severely  handicapped 
individuars  ability  to  li\e  and  function 
more  independently,  or  to  engage  oi 
continue  in  emploiinent: 

(11)  Job  placem.eni  services; 
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selection  criteria  identified  in  §  385.32 
and  specific  selection  criteria  identified 
in  Pai  ts  386,  387,  388.  389  and  390.  The 
maximum  possible  score  for  each 
complete  criterion  under  each  category 
of  trainina  is  stated  in  parentheses  in 


(A)  Handicapped  persons; 

(B)  The  elderly; 

(C)  Women;  and 

(D)  Members  of  racial  or  ethnic 
minority  groups. 

(3)  To  determine  personnel 


Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  385.40    What  are  the  requirements 
pertaining  to  the  membership  of  a  project 
advisory  committee? 


86380 
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(12)  Referral  services; 

(13)  Telecommunications,  sensory  and 
other  technological  aids  and  devices: 

(14)  Services  for  children  of  pre-school 
age  including  physical  therapy,, 
development  of  language  and 
communication  skills,  and  child 
development  services; 

(13)  Any  other  vocational 
rehabilitation  services  available  under 
thn  State  plan  for  vocational 
rehabilitation  services  which  are 
appropriate  to  the  independent  living 
rehabilitation  needs  of  a  severely 
handicapped  individual;  and 

(16)  Any  appropriate  preventive 
services  necessary  to  decrease  the 
future  needs  of  a  severely  handicapped 
individual. 
(Section  702(b)  of  the  Act;  29  U.S.C.  796(b)) 

"Physical  or  mental  disability"  means 
a  physical  or  mental  condition  which 
materially  limits,  contributes  to  limiting 
or.  if  not  corrected,  will  probably  result 
in  limiting  an  individual's  employment 
iif.tivities  or  vocational  functioning. 
(Section  7{7)(a)(i)  of  the  Act:  29  U.S.C. 

70H(7)(A!(l]) 

"Physical  and  mental  restoration 
services  means — 

(1)  Medical  or  corrective  surgical 
treatment; 

(2)  Diagnosis  and  treatment  for  mental 
or  emotional  disorders  by  a  physician 
skilled  in  the  diagnosis  and  treatment  of 
such  disorders  or  by  a  pyschologist 
licensed  or  certified  in  accordance  with 
State  laws  and  regulations; 

(3)  Dentistry; 

(4)  Nursing  services: 

(5)  Necessary  hospitalization  (either 
inpatient  or  outpatient  care)  in 
connection  with  surgery  or  treatment 
and  clinic  services; 

(6)  Convalescent  or  nursing  home 
care; 

(7)  Drugs  and  supplies; 

(8]  Prosthetic,  orthotic  or  other 
assistive  devices  including  hearing  aids, 
essential  to  obtaining  or  retaining 
employment; 

(9)  Eyeglasses  and  visual  services, 
including  visual  training,  and  the 
examination  and  services  necessary  for 
the  prescription  and  provision  of 
eyeglasses,  contact  lenses,  microscopic 
lenses,  telescopic  lenses,  and  other 
special  visual  aids,  prescribed  by  a 
physician  skilled  in  diseases  of  the  eye 
or  by  an  optometrist,  whichever  the 
individual  may  select; 

(10)  Podiatry; 

(11)  Physical  therapy: 

(12)  Speech  or  hearing  therapy; 

(13)  Psychological  services; 

(14)  Therapeutic  recreation  services; 

(15)  Medical  or  medically  related 
social  work  services; 


(16)  Treatment  of  either  acute  or 
chronic  medical  complicatior.s  and 
emergencies  which  are  associated  with 
or  arise  out  of  the  provision  of  physical 
and  mental  restoration  services;  or 
which  are  inherent  in  the  condition 
under  trcal.ment; 

(17)  Special  service-^  for  the  treatment 
of  individuals  suffering  from  end-stage 
renal  disease,  including  transplantation, 
dialysis,  artificid!  kidneys,  and  supplies; 
and 

(18)  Other  medical  or  .medically 
relatHd  rehabilitation  services  including 
art  therapy,  dance  therapy,  music 
therapy  and  psychodrama. 

(Section  103(i0(-l)  of  tht-  Act:  29  U.S.C, 

723(.-.](4)) 

"State  agency"  means  the  sole  State 
agency  designated  to  administer  (or 
supervise  local  administration  of)  the 
State  plan  for  vocational  rehabilitation 
services.  The  term  includes  the  State 
agency  for  the  blind,  if  designated  as  the 
sole  State  agency  with  respect  to  that 
part  of  the  plan  relating  to  the 
vocational  rehabilitation  of  blind 
individuals. 

(Section  101(a|[l)(A)  of  the  .\ct,  29  U.S.C. 
721(aHl)(A)) 

"State  unit"  or  "State  vocational 
rehabilitation  unit"  means  either — 

(1)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  which  is  primarily 
concerned  with  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
handicapped  individuals  and  which  is 
responsible  for  the  administration  of  the 
vocational  rehabilitation  program  of  the 
State  agency;  or 

(2)  The  independent  State 
commission,  board,  or  other  agency 
which  has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  as  its 
primary  function. 

(Section  7(3)  of  the  Act;  29  U.S.C.  706(3)) 

"Stipend"  means  financial  assistance 
on  behalf  of  individuals  in  support  of 
their  training,  as  opposed  to  salary 
payment  for  services  provided  within 
the  project. 

(Section  12(c)  of  the  Act:  29  U.S.C.  711(c)) 

"Vocational  rehabilitation  services" 
means — 

(1)  Evaluation  of  vocational 
rehabilitation  potential,  including 
diagnostic  and  related  services 
incidental  to  the  determination  of 
eligibility  for,  and  the  nature  and  scope 
of  services  to  be  provided; 

(2)  Counseling  and  guidance,  including 
personal  adjustment  counseling,  to 
maintain  a  counseling  relationship 
throughout  a  handicapped  individual's 
program  of  services,  and  referral 


necessary  to  help  handicapped 
individuals  secure  needed  services  from 
other  agencies; 

(3)  Physical  and  mental  restoration 
services;  necessary  to  correct  or 
substantially  modify  a  physical  or 
mental  condition  which  is  stable  or 
slowly  progressive; 

(4)  Vocational  and  other  training 
services,  including  persona!  and 
vocational  adjustment,  books,  tools,  and 
other  training  m.aterials: 

(5)  Maintenance; 

(6)  Transportation; 

(7)  Services  to  members  of  a 
handicapped  individuals  family  when 
necessary  to  the  vocational 
rehabilitation  of  the  handicapped 
individual; 

(8)  Interpreter  services  for  the  deaf, 
including  tactile  interpreting  for  deaf- 
blind  individuals: 

(9)  Reader  services,  rehabilitation 
teaching  services,  and  orientation  and 
mobility  services  for  the  blind; 

(10)  "Telecommunications,  sensory  and 
other  technological  aids  and  devices: 

(11)  Recruitment  and  training  services 
to  provide  new  employment 
opportunities  in  the  fields  of 
rehabilitation,  health,  welfare,  public 
safety,  law  enforcement  and  other 
appropriate  public  service  employment; 

(12)  Placement  in  suitable 
employment; 

(13)  Post-employment  services 
necessary  to  maintain  suitable 
employment; 

(14)  Occupational  licenses:  and 

(15)  Other  goods  and  services  which 
can  reasonably  be  expected  to  benefit  a 
handicapped  individual  in  terms  of 
employability. 

(Section  103(a)  of  the  Act;  29  U.S.C.  72-!|a)) 

Subpart  B— [Reserved] 


Subpart  C- 
Grant? 


-How  Does  One  Appiv  for  a 


§  385.20    What  are  the  application 
procedures  for  these  programs? 

The  Secretary  gives  the  State 
vocational  rehabilitation  unit  an 
opportunity  to  review  and  comment  on 
applications  submitted  from  within  the 
State  that  it  serves.  The  procedures  to 
be  followed  by  the  applicant  and  the 
State  are  in  EDGAR  §§  75.155-75.159. 

(Section  12(c)  of  the  Act:  29  U.SC.  711(c)) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§385.30    [Reserved] 

§  385.31     How  does  the  Secretary  evaluate 
an  application? 

(a)  Tlie  Secretary  evaluates  each 
application  on  the  basis  of  general 
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Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Gram? 

.l(if)..IO     UhHt  selection  criteria  aic  i.sed 
1. 'liter  ihis  program? 


§  386  4    V/hat  definitions  apply  to  this 

program? 

Kie  definitions  in  34  CFR  Part  385 

apply  to  this  prnpram. 

(Section  12(c)  of  the  Act,  29  US  C  711(r.)) 


that  the  need  for  the  training  project  has 
been  adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  need  for 
[he  training  project  has  been  established 
in  terms  of  reliabilitalion  manpower 
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selection  criteria  identified  in  §  385.32 
and  specific  selection  criteria  identified 
in  Pa/  ts  386,  387,  388.  389  and  390.  The 
maximum  possible  score  for  each 
complete  criterion  under  each  category 
of  training  is  stated  in  parentheses  in 
§  386.31,  §  387.31,  §  388.31,  §  389.31,  and 
§  390.31.  The  number  of  points  awarded 
each  criterion  depends  on  how  well  the 
application  meets  all  the  elements  under 
that  criterion. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  selection 
criteria. 

(Section  12(c)  of  the  Act:  29  U.S.C.  711(c)) 

§  385.32    What  general  selection  criteria 
does  the  Secretary  use  in  reviewing  an 
application? 

(a)  Plan  of  operation.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
pioject; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
undetrepresented,  such  as — 

(A)  I-landicapped  persons; 

(B)  The  elderly; 

(C)  Women:  and 

(Dj  Members  of  racial  or  ethnic 
minority  gioups. 

(b)  Quality  of  key  personnel.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of 
key  personnel  proposed  for  the  project. 

(2)  'I"he  Secietary  looks  for 
inform-ition  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  th.di  each  person 
interred  to  in  p.i:a>.'rapns  i2)fi)  and  (ii)  of 
this  section  will  ,:ommii  to  the  project; 
and 

(i\)  The  e.xtent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
pel  sons  who  are  members  of  groups  that 
have  been  traditionally 
underreprescnted.  such  as — 


(A)  Handicapped  persons; 

(B)  The  elderly; 

(C)  Women:  and 

(D)  Members  of  racial  or  ethnic 
minority  groups. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  that  the 
project  has  an  adequate  budget  and  is 
cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(dj  Evaluation  plan.  (1)  The  Secretary 
reviews  each  application  for 
information  that  shows  the  quality  of 
the  evaluation  plan  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  metiiods  of 
evaluation  that  are  appropriate  for  the 
project,  and  to  the  extent  possible,  are 
objective,  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  that  the 
applicant  plans  to  devote  adequate 
resourt:es  to  the  project. 

(2)  Ihe  Secretary  looks  foi 
information  that  shows — 

(i)  The  facilities  that  the  applir.n'ion 
plans  to  use  are  adequate;  and 

(ii)  'I'he  equipment  and  suppiies  that 
the  applicant  plans  to  use  are  adequate. 

(Si'ctior.s  12(c)  .^nd  304  of  the  Act;  29  U.S.C. 
7-il([:].ind774) 

ij  385.33    What  other  factors  does  the 
Secretary  consider  in  reviewing  an 
application? 

In  addition  to  the  selection  criteria 
listed  in  §  385.32  and  Parts  356  through 
390,  the  Secretary,  in  making  awards 
urdei  this  program,  considers  such 
factors  as — 

(a)  Thf  geogi'apliical  cisiiibution  of 
projecis  in  ea;;h  Rehabiliteiion  Training 
I^ogram  category  Miroughout  ;he 
country:  and 

(t))  Tne  past  performance  of  it'e 
•ippii'.ant  in  Currying  Jijt  similar  training 
activities  under  previously  awarded 
giants,  as  indicated  by  such  fr^ctors  as 
compliance  with  grant  conditions, 
soundness  of  programmatic  and 
fin.incial  n.unagement  {"raclices  and 
Httainmenl  of  estfiblished  project 
objectives. 

(Sc.  tioil  12|cl  of  the  Act:  29  U.S.C.  71](c;)) 


Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  385.40    What  are  the  requirements 
pertaining  to  the  membership  of  a  project 
advisory  committee? 

When  a  project  funded  under  Parts 
386  through  390  establishes  an  advisory 
committee,  its  membership  must  include 
handicapped  persons  or  other 
representatives  of  handicapped 
individuals,  trainees,  and  providers  of 
vocational  rehabilitation  and 
independent  living  rehabilitation 
services, 

(Section  12(c)  of  the  Act:  29  U.S.C.  711(c)) 

§  385.41    What  are  the  requirements 
affecting  the  collection  of  data  from  State 
agencies? 

When  the  collection  of  data  is 
necessary  from  handicapped  individuals 
being  served  by  two  or  more  State 
agencies  or  from  employees  of  two  or 
more  of  these  agencies,  the  project 
director  must  submit  requests  for  the 
data  to  appropriate  representatives  of 
the  affected  agencies,  as  determined  by 
the  Secretary.  This  requirement  also 
applies  to  employed  project  staff  and 
individuals  enrolled  in  courses  of  study 
supported  under  these  programs. 

(Section  12(c)  of  the  Act,  29  U.S.C.  711(c)} 

§  385.42    What  are  the  requirements 
affecting  the  dissemination  of  training 
materials? 

A  set  of  any  training  materials 
developed  under  the  Rehabilitation 
Training  Progra.m  must  be  submitted  to 
any  mform-tion  clearinghouse 
designated  by  the  Secretary. 

(Section  12;c)  of  fhc  Act:  29  U.S.C.  711('-)) 

Tlie  Secretary  amends  Title  34  of  the 
Ct>de  of  Federal  Regulations  by 
redesignating  Subpart  E  of  Part  362  as  34 
CFR  Part  386  and  revises  the  regulations 
to  read  as  follows: 

PART  386— REHABILITATION 
TRAINING:  REHABILITATION  LONG- 
TERM  TRAINING 

Subpart  A— General 

Set:. 

386  1     What  is  ;he  Rehi;bil:',ition  Lonj^-Term 

Trnining  Pr-.j^ram? 
3H6.2     Who  is  eligible  for  assistance  under 

ihis  progran':? 
3BS.:i     What  regiil.itions  apply  to  this 

program? 
3ati.4     Wh.ft  definitions  apply  to  this 

progrnni' 

Supart  B— What  Kinds  of  Projects  Does  the 
Department  of  Education  Assist  Under  This 
Program? 

.386.10    What  types  of  projects  are 
authorized  under  this  prosram? 
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Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  386.40    What  are  the  matching 
requirements? 

(a)  A  grantee  must  contribute  to  the 


rT\ct   r\¥  Q    r^rz-^ior"*   iinrlr 


»V.i 


o    r^T'r\nT''5 m 


supervision,  teaching,  or  research  in  the 
vocational  rehabihtation  or  independent 
living  rehabiliation  of  physically  or 
mentally  handicapped  persons, 
especially  those  with  the  most  severe 
handicaps;  and 


services  by  State  and  other 
rehabilitation  agencies. 

(Section  304  of  the  Act;  29  U.S.C.  774] 

§  387.2    Who  is  eligible  for  assistance 
under  this  program? 
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Subpart  C— I  Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Gram? 

3(i!)..l<)     Uh^f  selection  criteria  aic  i.sod 
u'l.ItT  Ihis  pro^rum? 

Subpart  E— Wiiat  Contiitions  Must  S»  Met 
by  a  Grantee? 

:,oO.!iJ     V\h.it  are  the  niatciiing  requii!-.:  fnts? 

.i-i.j.-ii     What  lire  nllowable  costs? 

:kif.  il     'Aha;  ;:r(!  tht-  special  requiremer.ts 

;i'ii;i  ;ia^  i!.-j  au  jrdLng  of  uaineesbips? 

.\uthi;rity:  Sees,  l^f.)  ana  3l)4. 
R,i..,S;l'Mlion  A'.  I  ot  1973  (29  U.5.C.  711(^) 

„iul7-;i 

Subpart  A— General 

S  386. 1     What  IS  the  Rehabilitation  Long- 
Term  Training  Program? 

This  program  is  designed  to  provide  if 
l)alarif  od  program  of  academic  ar.d  non- 
acniiemic  training  activities  in  the  I'ields 
vi— 

(a)  rehabilitation  medicine; 
(ij)  rehabilitation  nursing: 
(vj  rehabilitation  cnunseling; 

(d)  rehabilitation  social  work; 

(e)  rehabilitation  psychiatry; 
ft]  rehabililaiion  psychology; 
In)  physical  therapy; 

[h]  o(.CMpati'jnal  therapy: 

(J)  sp::ech  language  pathology  and 
audioloKy. 

Ill  rehabilitation  faciKty  administration: 

(k)  vocational  evalual.on  and  work 
adjustment; 

(1)  prosthetics  and  orihntic: 

(m)  reh.i'jilitation  of  the  blind; 

(n)  rehabilitation  of  the  deaf; 

{',)]  reh.ibilitation  of  the  mentally  ill: 

(p)  rehabilitation  job  place.nent  and  job 
(levt'lopnient; 

Iql  th':rapeutic  recreation; 

(r)  unilergraduate  eriuca'ion  in  the 
irhabiht  iticn  services; 

(s)  rehabilitation  administration: 

(t)  rehabilitation  dentistry:  and 

(u)  other  fields  that  contribute  to  the 
re.haljilitation  of  handicapped  individuals 
including  l-.omebound  and  institutionalized 
individaais  and  individuals  with  limited 
Fnnlish  speaking  ability. 
(Section  3(M(b)  of  the  Act;  29  U.S.C.  774(b)j 

§  386.2    Who  is  eligible  for  assistance 
under  this  program? 

ThdSu  agencies  and  organizations 
eligible  fur  assistance  und?r  this 
program  arc  described  in  34  CFR  §  :i8r).2 

(Rei:ti(!n  -.iOMn]  of  the  Act'  29  L'.S.C.  774(a)) 

§  386.3    What  .-egiiiations  apply  to  this 
program? 

1  he  following  regulations  apply  to  this 
pi'ogram: 

(a)  34  CFR  Part  385  (Rehabilitation 
Trainingl;  and 

(b)  The  regulations  in  this  Part  386. 
(Section  304  of  the  Act;  29  U.S.C.  774] 


§  386  4    V/hat  definitions  apply  to  this 

program? 

[he  dt:r:nit;ons  in  34  CFR  Part  385 
apply  to  this  propram. 
(Section  12(c)  of  the  Act.  ^9  VS  C  71 1(c)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  DGpartmer>t  of  Education 
Assist  Under  This  Program? 

§  336.  iO     Wriai  types  of  prcjesls  are 
ajtho'ized  under  tnis  program? 

The  Rehabiiitatiun  Loiig-Tcriu 
Training  rrogtani  pruvidea  iin.incial 
assistance  for-  - 

(a)  P.ojeCiS  that  proviiie  basic  or 
advaiir.ed  training  leading  to  an 
academic  df^i^ee  in  one  of  those  fields  of 
stady  identified  in  §  386.1. 

fb)  Projects  that  provide  a  number  of 
interrelated  training  activities  designed 
to  improve  the  professional  compeiencc 
of  employed  --habilitatinn  workers  in 
one  of  tho:^a  finlds  of  study  ind.':ntified 
in  §  3G6.1  but  not  directly  related  to  the 
awarding  of  an  academic  degree. 

(c)  Projects  tli.it  provide 
und'.Mgraduute  medical  students  an 
orientation  to  the  concepts  and 
techiiiqucs  of  rehabilitation  medicine. 

(d)  Projects  that  provide  ,supp.T"t  for 
n-.-'dical  residents  enrolled  in  residency 
training  progra;Tis  ia  the  specialty  of 
ptijsical  medicine  and  rehabilitation. 

iSfction  304(b)  ot  the  Act,  29  b'.S  C.  774(L)) 

Subpart  C— [Reserved] 

Subpart  0— How  Does  the  Secretary 
Make  A  Grant? 

§  336.30    W^at  selection  criteria  are  used 
under  this  program? 

(•a)  PA/.i  nfi.pcratiun.  (30  points) 
The  Secretary  cvalu.:tes  each 

application  on  the  basis  of  the  criterion 

in  §  :iiv5.3;Zfa). 
(ti)  Qi:<:j;:y  of  key  personnel.  (10 

points] 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 

in  §  .",35.32ib). 
(rl  Budget  am!  cast  effectiveness!.  (10 

points) 
The  Secretary  evaluates  each 

applirati'jti  on  the  baisis  of  the  criterion 

in  §  38'i.j2(c). 
(d)  nvaluaifin plan.  15  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 

in  §  385.32(dl. 

I'c)  Adeqn-.jy  of  resources.  (5  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  criterion  in 

§  38,=i.32(e). 
(t]  Evidence  of  need.  (10  points) 
(1)  T'te  Secretary  reviews  each 

application  for  information  that  shows 


that  the  need  for  the  training  project  has 
been  adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  need  for 
Ihe  training  project  has  been  established 
in  terms  of  reliabilitation  manpower 
supply  and  demand  and  includes  an 
.'issessmsnt  of  the  potential  of  existing 
prcgrams  vvi'hin  the  geograpliical  ai'ea 
to  meet  the  employment  needs  in  the 
specific  rehaui::!alu:n  field  foi  Vvhu.h 
giara  support  is  sought. 
.  Ig)  Relevance  to  State-rcderul 
rd.ab'l notion  service  pr.jgrrni.  (10 
points) 

(1)  The  Se.;relary  reviews  each 
df'plication  for  information  that  shoa's 
[hat  the  proposed  project  appropriately 
relatf,";  to  the  mission  of  the  State/ 
Federal  rehabilitation  service  program. 

(2)  The  Secretary  looks  ior 
information  that  shows  that  the  project 
can  be  expected  either  to  increrse  the 
sapply  of  trained  personnel  ava;l:.bie  to 
State  and  other  public  or  nonprofit 
ag'^ncies  involved  in  the  rehabilitation 
of  physically  or  mentally  handicapped 
individuals,  or  to  maintain  and  improve 
the  skills  and  quality  of  professional 
personnel  in  the  rehabilitation  fieled  in 
which  the  training  is  to  be  provided. 

(h)  Nature  and  scope  of  curriculum. 
(20  pcirjis) 

(1)  The  Secretary  reviews  each 
application  fcr  information  that 
demonstrates  the  adequacy  of  the 
proposed  curriculum. 

(2]  The  Secretary  looks  for 
information  that  shows — 

(i)  The  scope  and  nature  of  the 
coarsework  reiHect  content  that  can  be 
expected  to  enable  the  achievement  of 
the  established  project  objectives; 

(ii)  The  curriculum  and  teaching 
methods  provide  for  an  integration  of 
theory  and  practice  relevant  to  the 
educational  objectives  of  the  prr»gram; 

(ill)  There  is  evidence  of  educationally 
focused  practical  and  other  field 
experiences  in  settings  that  assure 
student  involvement  in  the  provision  of 
vocational  rehabilitation  or  independent 
living  rehabilitation  services  to 
physically  and  mortally  handicapped 
persons,  especially  ihcse  who  are 
sevciely  handicapped; 

(i\  j  rhe  didactic  coursework  includes 
st.jdent  exposure  to  vocational 
rehabilitation  or  independeiit  living 
rehabilitation  processes,  concepts, 
programs,  and  services;  and 

(v)  There  is  evidence  of  current 
professinnal  accreditation  by  the 
designated  accrediting  agency  in  the 
professional  field  in  which  grant  support 
is  being  requested. 

(Sections  12(c)  and  304  of  the  Act;  29  U.S.C. 

711(e)  and  774) 
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The  Secretary  reviews  each 
tipplication  for  information  that  shows 
that  the  need  for  the  training  project  has 
been  adequately  justified. 

(2)  The  Secretary  looks  for 


(Section  12(c)  and  304  of  the  Act:  29  U.S.C. 

711(c)  and  774) 

Subpart  E— Wtiat  Conditions  Must  Be 
Met  by  a  Grantee? 


Subpart  A— General 

§388.1     What  is  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
Program? 

This  program  is  designed  to  suppprt 
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Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  386.40    What  are  the  matching 
requirements? 

(a)  A  grantee  must  contribute  to  the 
cost  of  a  project  under  this  program  in 
an  amount  satisfactory  to  the  Secretary. 
The  part  of  the  costs  to  be  borne  by  the 
grantee  is  determined  by  the  Secretary 
at  the  time  of  the  award. 

(b)  The  grantee  is  expected  to  furnish 
as  large  a  part  of  the  total  project  cost 
as  possible.  In  the  case  of  academic 
training  projects  with  a  multi-year 
project  period,  the  grantee's  share  of  the 
teaching  costs  is  expected  to  increase 
progressively  in  each  succeeding  year  so 
that  total  personnel  costs  are  fully 
absorbed  by  the  grantee  at  the 
termination  of  the  project  period. 

(Sec.  12(c)  and  304  of  the  Act;  29  U.S.C.  711(c) 
and  774  (a)) 

§  366.4 1    What  are  allowable  costs? 

In  addition  to  those  allowable  costs 
established  in  EDGAR  §§  75.530-75.562. 
the  following  items  are  allowable  under 
long-term  training  projects. 

(a)  Student  stipends; 

(b)  Tuition  and  fees;  and 

(c)  Student  travel  in  conjunction  with 
training  assignments. 

(Sec.  12(c)  and  304(a)  of  the  Act;  29  U.S.C. 
711(c)  and  774  (a)) 

§  386.42    What  are  the  special 
requirements  affecting  the  awarding  of 
traineeships? 

(a)  A  candidate  for  a  rehabilitation 
traineeship  must — 

(1)  Be  a  citizen  of  the  United  States  or 
a  foreign  national  lawfully  admitted  to 
the  United  States  for  permanent 
residence; 

(2)  Take  the  training  at  the 
educational  institution  or  agency 
designated  in  the  traineeship  award; 

(3)  Not  be  an  employee  of  the  Federal 
government; 

(4)  Not  concurrently  receiving 
educational  allowances  from  any  other 
Federal,  Stale  or  local  public  or 
voluntary  agency  when  that  allowance 
is  conditioned  on  a  conflicting 
employment  obligation  incurred  by  the 
trainee,  except  for  federally  assisted 
student  loans,  or  educational 
allowances  or  benefits  payable  under 
Chapters  34,  35  and  36  of  Title  38,  U.S.C. 
as  limited  by  Section  213  of  the  Veterans 
Educational  and  Training  Amendments 
Act  of  1972,  or  educational  allowances 
or  benefits  payable  under  any  State  or 
local  program: 

(5)  Be  enrolled  for  non-academic 
study  in  the  grantee  institution; 

(6)  Express  interest  in  a  career  in 
clinical  practice,  administration, 


supervision,  teaching,  or  research  in  the 
vocational  rehabilitation  or  independent 
living  rehabiliation  of  physically  or 
mentally  handicapped  persons, 
especially  those  with  the  most  severe 
handicaps;  and 

(7)  Indicate  an  expectation  to  seek 
employment  in  a  State  vocational 
rehabilitation  agency  or  in  another 
rehabilitation  agency  or  facility  from 
which  the  Stale  agency  secures  services. 

(b)  No  training  or  instruction  may  be 
provided  to  an  individual  for  any  one 
course  of  study  extending  for  a  period  in 
excess  of  four  years. 

[Sections  12(c)  and  304(b)  of  the  Act;  29 
U.S.C.  711(c)  and  774(b)) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
34  CFR  Part  387  to  read  as  follows: 

PART  387— EXPERIMENTAL  AND 
INNOVATIVE  TRAINING 

Subpart  A— General 

Sec. 

387.1  What  is  the  Experimental  and 
Innovative  Training  Program? 

387.2  Who  is  eligible  for  assistance  under 
this  program? 

387.3  What  regulations  apply  to  this 
program? 

387.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
This  Program? 

387.10    What  types  of  projects  are 
authorized  under  this  program? 

Subpart  C — [Reserved] 

Subpart  D — How  Does  the  Secretary  Make 
a  Grant? 

387.30    What  selection  criteria  are  used 
under  this  program? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

387.40  What  are  the  matching  requirements? 

387.41  What  are  the  allowable  costs? 
Authority:  Sections  12(c)  and  304  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  7n(c) 

and  774). 

Subpart  A— General 

§  387.1     What  Is  the  Experimental  and 
Innovath/e  Training  Program? 

This  program  is  designed — 

(a)  To  develop  new  types  of 
rehabilitation  personnel,  and  to 
demonstrate  the  effectiveness  of  these 
new  types  of  personnel  in  providing 
rehabilitation  services  to  severely 
handicapped  persons;  and 

(b)  To  develop  new  and  improved 
methods  of  training  rehabilitation 
personnel  so  that  there  may  be  a  more 
effective  delivery  of  rehabilitation 


services  by  State  and  other 
rehabilitation  agencies. 

(Section  304  of  the  Act;  29  U.S.C.  774) 

§  387.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  for  assistance  under  this 
program  are  described  in  34  CFR  §  385.2. 

(Section  304(a)  of  the  Act;  29  U.S.C.  774(a)) 

§  387.3    What  regulations  apply  to  this 
program? 

(a)  34  CFR  Part  385  (Rehabilitation 
Training);  and 

(b)  The  regulations  in  this  Part  387. 

(Section  304  of  the  Act;  29  U.S.C.  774) 

§  387.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  Part  385 
apply  to  this  program. 

(Section  12(c)  of  the  Act;  29  U.S.C.  711(c)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  387. 1 0    What  types  of  projects  are 
authorized  under  this  program? 

The  Experimental  and  Innovative 
Training  Program  supports  time-limited 
pilot  projects  through  which  new  types 
of  rehabilitation  workers  may  be  trained 
or  through  which  innovative  methods  of 
training  rehabilitation  workers  may  be 
demonstrated. 

(Section  304(b)  of  the  Act;  29  U.S.C.  744fb)) 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  387.30    What  selection  criteria  are  used 
under  this  program? 

(a)  Plan  of  operation.  (25  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  §  385.32(a). 

(b)  Quality  of  key  personnel.  (15 
points) 

The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §  385.32(b). 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §  385.32(c). 

(d)  Evaluation  plan.  (15  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  §  385.32fd). 

(e)  Adequacy  of  resources.  (5  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  §  385.32(e). 

(f)  Evidence  of  need.  (10  points) 
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responsibility  within  the  unit,  or  to 
correct  deficiencies  identified  in  the 
State  program. 
(b)  Training  methods  may  include- 
(1)  The  development  uf  State  unit 


that  the  proposed  pioject  appropriately 
relates  to  the  mission  of  ihe  State/ 
Federal  rehabilitation  ser\irn  program, 

(2)  The  Secretary  looks  for 
information  that  shows  the  proposed 


The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
34  CFR  Part  389  to  read  as  follows; 

Part  389— Rehabiiitatlon  Continuing 
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The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  need  for  the  training  project  has 
been  adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  that — 

(i)  The  proposed  project  represents  an 
experimental  or  innovative  approach  to 
the  training  of  rehabilitation  workers 
and  provides  for  the  training  of  now 
types  of  rehabilitation  workers  or  the 
development  of  innovative  training 
methodologies;  and 

(ii)  The  need  for  the  training  program 
has  been  justified  and  includes  an 
assessment  of  the  potential  of  existing 
training  programs  of  a  traditional  nature 
to  meet  the  personnel  needs  in  the 
rehabilitation  field  for  which  support  is 
sought. 

(g)  Relevance  to  State-Federal 
rehabilitation  service  program.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  proposed  project  appropriately 
relates  to  the  mission  of  the  State- 
Federal  rehabilitation  service  program. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  project 
can  be  expected  either  to  increase  the 
supply  of  trained  personnel  available  to 
public  and  private  agencies  involved  in 
the  rehabilitation  of  physically  or 
mentally  handicapped  individuals  ur 
maintain  and  improve  the  skills  and 
quality  of  rehabilitation  workc-s. 

(h)  Nature  and  scope  of  curriculun). 
(10  points) 

(1)  Ihe  Secretary  reviews  each 
application  for  information  that 
demonstriites  the  adequacy  and  scope  of 
tl-.e  proposed  curriculum. 

(2)  The  Secretary  looks  for 
mformatiun  that  shows  that — 

(i)  The  scope  and  nature  of  the 
training  content  can  be  expected  to 
enable  the  achievement  of  the 
established  project  objectives  of  tlie 
training  project; 

(ii)  The  curricislum  and  teaching 
method.s  provide  for  an  integration  of 
tl.eory  and  practice  relevant  to  the 
educHtiont'.l  objectives  of  the  program: 

(iii)  There  is  evidence  of  educationally 
fuciised  practicum  or  other  field 
experiances  in  settings  that  assure 
student  involvement  in  the  provision  of 
vor,alio;vi!  rehabiliiatii^n  or  independent 
living  rehafjililation  services  to 
physically  and  mentally  handicapped 
persons,  especially  those  who  are 
severely  hdudicapped:  and 

(iv)  The  didactic  coursewcrk  includes 
student  exposure  to  vocational 
[vhabilitation  or  independent  living 
rehabilitation  processes,  concepts, 
programs,  and  services. 


(Section  12(o)  nnd  304  of  the  Act:  29  U.S.C. 
711(c)  and  774) 

Subpart  E— Wtiat  Conditions  Must  Be 
Met  by  a  Grantee? 

§387.40     Wtiat  are  ttie  matching 
requirements? 

A  grantee  must  contribute  to  the  cost 
of  a  project  undf^r  this  program  in  an 
amount  satisfactory  to  the  Secretary. 
The  part  of  the  cos's  to  be  borne  by  the 
grantee  is  determined  by  the  Secretary 
at  the  time  of  the  grant  award. 

[Section  12(c)  tmd  30i(;i)  of  the  Act;  29  U.S.C. 
711('.l  ;ind  ■'^4f,..)) 

5  337.41     v;tiai  are  allowable  costs? 

In  a^idition  to  those  allowable  costs 
established  under  EDGAR  §§  75.530- 
75.5G2,  the  following  items  are  allowable 
under  experimental  and  innovative 
training  projects — 

(a)  Student  stipends: 

(b)  Tuition  and  tees;  and 

(c)  Student  travel  in  conjunction  with 
training  a-^signments. 

(Section  l.::(cl  and  ;)04(:h)  of  the  Act:  29  U.S.C, 

711((:]  .iiul  7741,1)1 

The  Sf^cretary  amends  litle  34  of  the 
Code  of  Federal  Regulations  by  adding 
,')4  Cl'R  388  to  read  as  follows: 

Part  388— State  Vocational 
Retiabilitation  Unit  In-Service  Training 

Subpart  A— General 

SfT 

iiUi  1     What  is  the  State  Vocationiil 

Rt:fi,Tb!litatic.:!  Unit  In  Service  Trainir.R 

Program? 
;!08.2    Who  is  cii.^ible  for  assistanne  under 

thi.s  program? 
3.".b  :*     \V!iai  regulations  apply  to  this 

program? 
.'>f38.4     What  definitioiis  Hjinly  to  this 

prci^r.im"" 

Subpart  B— Wfiat  Kinds  of  Projects  Dees 
ttie  Department  of  Education  Assist  Under 
This  Program? 

urn. in     W'ruii  iy pes  of  projects  are 
aathurized  under  this  program? 

33.S.n     What  specific  activities  n;ay  be 
supported  under  this  program? 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secreta.-y  Make 
a  Grant? 

:i88.;!()     Wriat  selection  criteria  does  the 
Si'crclary  usi'  in  tliis  program? 

Subpart  E— What  Conditions  Must  Be  Mat 
by  a  Grantee? 

:te,H, 40     \\  li.n  an:  the  ii'.a'';hing  if-qiiirements? 
IrtH  41     \Vi„it  are  allowable  cobt.s? 

.-\uthority:  Sections  12ic)  and  304  of  the 
Ri'iiabilit.ition  Act  of  1973,  as  amended  (29 
U.S.C   711((:)  iind774) 


Subpart  A— General 

§388.1     What  is  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
Program? 

This  program  is  designed  to  suppprt 
special  projects  for  training  State 
vocational  rehabilitation  unit  personnel 
in  program  areas  essential  to  the 
effective  management  of  the  unit's 
program  of  vocational  rehabilitation 
services  or  in  skill  areas  which  will 
enable  staff  personnel  to  improve  their 
ability  to  provide  vocational 
rehabilitation  services  to  severely 
handicapped  individuals. 
(Section  304  of  the  Act;  29  U.S.C.  774) 

§  388.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organizations 
eligible  for  assistance  under  this 
program  are  described  in  34  CFR  §  385-2. 

(Section  304(a)  of  the  Act;  29  U.S.C.  744(a)) 

§  388.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  34  CFR  Part  385  (Rehabilitation 
Training);  and 

(b)  The  regulations  in  this  Part  388. 

(Section  .304  of  ihe  At:!;  29  U.S.C.  744) 

§  388.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  Part  385 

apply  to  this  program. 

(Section  12(c)  of  the  Act;  29  U.S.C,  7n(c)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§388.10     What  types  of  projects  are 
authorized  under  this  program? 

State  vocational  rehabilitation  unit  in- 
service  training  projects  are  concerned 
with  the  staff  development  and  training 
of  State  vocational  rehabilitation  unit 
personnel  in  order  to  assure  an 
improved  level  of  competence  in  serving 
State  urit  clients  and  to  assist  in 
expanding  and  im.prcving  vocational 
rehabilit:ition  services  for  handicapped 
individuals,  especially  those  with  the 
most  severe  handicaps. 
(Section  3U4(b)  of  the  Act:  29  U.S.C  774(1)]) 

4 

§  388, 1 1     What  specific  activities  may  be 
supported  under  this  program? 

(a)  Training  activities  suppo'-ted  under 
a  State  vocational  rehabilitation  unit  in- 
service  training  grant  focus  primarily  on 
program  areas  that  are  essential  to  the 
State  unit's  operation,  or  on  skill  areas 
that  will  enable  staff  personnel  to 
improve  their  ability  to  function  on  their 
job,  or  prepare  for  positions  of  greater 


responsibility  within  the  unit,  or  to 
correct  deficiencies  identified  in  the 
State  program. 

(b)  Training  methods  may  include — 

(1)  The  development  of  State  unit 
training  institutes  concerned  with 
special  aspects  of  Stale  unit 
administiHiion  or  service  provision; 

(2)  Attendance  for  indi\'idual 
employees  or  groups  of  employees  at 
special  courses  conducted  in 
cooperation  with  an  educational 
institution; 

(3)  Individualized  directed  study  in 
priority  areas  of  State  unit  service  or 
practice:  and 

(4)  .Maintenance  of  agency 
instruciiona!  library  resruirces  for  books, 
films,  tapes  and  other  resources. 

(Section  3041b)  of  the  A,:t:  29  ( 'SC.  7441bj) 

Subpart  C— [Reserved] 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§  388.30    What  selection  criteria  does  the 
Secretary  Aise  in  this  program? 

(a)  Plan  of  operation.  (25  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  §  385.32(a). 

(b)  Quality  of  kay  personnel.  (10 
points) 

The  Secretary  e\.iluc<tes  each 
.application  on  the  basis  of  the  criterion 
in  §  385.32(b). 

(c)  Budget  and  coi^t  effectiveness.  (10 
points) 

The  Secreiaiy  evaluates  Csich 
application  on  the  basis  of  the  criterion 
in  §  ,385.32(c). 

(d)  Evaluation  plan.  (10  pou-.ts) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  §  385.32(d). 

(e)  Adequacy  of  rtscj.n'Tct'.  (5  points) 
The  Secretary  f^valuales  each 

application  on  the  ba.sis  of  the  criterion 
in  I  385.32(e). 

(f)  Evidence  of  need.  (15  poi:V.aj 
(1)  The  Secretary  reviews  each 

application  foi  informatiim  that  shows 
the  need  for  thf;  in-ser\ice  Ircining  has 
been  aciequalcly  justified. 

(2j  The  Secretary  looks  for 
information  that  shews — 

(i)  The  State  unit  has  conducted  a 
needs  assessment  of  the  ii'.-service 
training  needs  of  State  unit  employees; 
and 

(ii)  The  Slate  unit  in-service  training 
plan  responds  to  needs  identified  on  the 
basis  of  the  training  needs  assessment. 

(g)  Relevance  to  State/Federal 
rehahilitotion  service  program.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 


that  the  proposed  pi  eject  appropriately 
relates  to  the  mission  of  the  State/ 
Federal  rehabilitation  servir  e  program 

(2)  The  Secretary  looks  for 
inlormation  that  shows  ihe  proposed 
project  can  be  expected  to  improve  the 
competence  of  State  vocational 
rehabilitation  unit  personnel  m 
providing  vocational  rehabiiitaiiun 
services  to  handicapped  individuals  or 
in  otherwise  contributing  to  the  more 
effective  management  of  the  State  unit 
program. 

(h)  Nature  and  scope  nr  truudng 
program.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  I'-ct 
demonstrates  the  adequacy  and  scope  of 
the  proposed  training  program  content. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  scope  and  nature  of  the 
training  activities  reflect  content  that 
can  be  expected  to  enable  the 
achievement  of  the  established  project 
objectives; 

(ii)  The  program  prim.a.'-ily  includes  an 
integrated  sequence  of — 

(a)  workshops,  seminars,  and  other 
special  courses  for  counselors  and  other 
classes  of  State  unit  personnel 
concerned  with  State  unit  procedures: 

(b)  concentrated  training  activities 
focusing  on  improving  State  unit  staff 
skills  in  working  with  specific  groups  of 
severely  handicapped  persons;  and 

(c)  directed  individualized  or  group 
staff  deve!f'p»e*t  activities  designed  to 
enable  selected  staff  to  acqiire  special 
skills. 


(Section  12ir;l  and  3(14  of  ith 
711(c)  and  774) 


Act:  J9  U.S.C, 


Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  388.40    What  are  the  matching 
requirements? 

The  Secretary  may  make  gr.mts  for 
paying  part  of  the  costs  of  prc-iects 
under  this  program.  The  gran'ee  must 
provide  at  least  10  pen;cnt  of  th<'  total 
costs  of  the  project. 

(Section  12(c)  and  3041;-.)  of  the  Act-  29  U.S.C. 
711(c)  and744(alj 

§  388.41     What  are  the  allowable  costs? 

In  addition  to  those  alii)wa';!e  costs 
established  in  EDGAR  §§  75.53(^75.562. 
the  following  items  are  allo'^  able  under 
State  vocationa'  rehpbihiatio-i  imit  in- 
service  training  projects: 

(a)  Trainee  per  diem  costs: 

(b)  Trainee  travel  in  connection  with  a 
training  course;  and 

(c)  Trainee  tuition  and  fees. 

(Section  12(c)  and  304(a)  of  the  Ac!:  29  U.S.C. 
711(c)  and  774(a)) 


The  Secret.'iry  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
34  CFR  Part  38S  to  read  as  follows: 

Part  389— Rehabiiitatior  Continuing 
Education  Programs 

Subpart  A— General 

Sec. 

389.1  What  is  the  Rehabilitation  Continuinp 
Education  Program? 

389.2  Who  is  eligible  fur  assistance  i;:;der 
this  program? 

389.3  What  regulduons  apply  to  this 
program? 

389.4  What  definitions  appiv  to  this 
program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
This  Program? 

389.10     What  types  of  projects  are 
authorized  under  this  program? 

Subpart  C— I  Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

389.30     What  selection  criteria  does  the 
Secretary  use  in  this  program? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

389.40  What  are  Ihe  niatciiing  requirements? 

389.41  What  a?e  allowable  costs? 
Authority:  Sections  121r:)  and  304  of  the 

Rehabilitation  Act  of  1973.  as  amended  (29 

U.S.C,  711(c;  and  7^41 

Subpart  A— General 

§38S.1     What  is  the  RehabMftat'on 
Continuing  Education  Program? 

This  program  is  designed  to  support 
training  centers  that  serve  either  a 
Federal  region  or  another  geographical 
area  and  provide  for  a  broad  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  needs  of  employed 
rehabilitation  personnel  throughout  a 
mulli-Siate  geographical  area. 

(Section  304  of  the  Act.  29  U.S.C.  774) 

§  389.2     Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  oi-ganizutions 
eligible  for  assistance  under  this 
program  are  described  in  34  CFR  §  385.2. 

(Section  304(a)  of  (he  Act:  29  US  C  7-4(a)) 

§  389.3     What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
progiam — 

(a)  34  CFR  Part  385  (Rehabilitation 
Training);  and 

(b)  The  regulations  in  this  Part  389. 
(Section  304  of  the  Act;  29  U.S.C.  774) 
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§  389.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  Part  385 
apply  to  this  program. 
(Section  12(c)  of  the  Act:  29  U.S.C.  71t(c)) 


the  need  for  the  Rehabilitation 
Continuing  Education  Program  has  been 
adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  the  need  for  the 
training  program  has  been  justified  and 


§  389.41    What  are  allowable  costs? 

In  addition  to  those  allowable  costs 
established  under  EDGAR  §§  75.530- 
75.562,  the  following  items  are  allowable 
under  Rehabilitation  Continuing 
Education  programs — 


(Seclioii  304(ai  of  the  Act:  29  U.E.C.  774(u)) 

§  390.3     What  regulations  apply  to  this 
program? 

(a)  34  CFR  Part  3B5  (Kehabil  ianun 
Training);  and 

(b)  The  regulations  in  llus  Part  ;390. 


(2)  The  Sec:  etdi  y  looks  for 
information  thai  shows  the  need  for  the 
tiaining  project  that  h.as  been 
established  and  vahdaied  in  terms  of  its 
potential  impact  on  the  rehabilitation 
service  delivery  system. 


materials  are  essential  for  the  cond.^ct 
of  the  seminar,  institu'e,  workshop  or 
other  short  course  for  which  the  grant 
support  has  been  provided. 

(SeLtiuns  12[cl  and  3041  at  of  the  Act.  29 
US.C.  711(c}and744la)| 
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§  389.4    What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  Part  385 
apply  to  this  program. 
(Section  12(cl  of  the  Act:  29  U.S.C.  7nic)) 

Subpart  B— What  Kinds  of  Projects 
Does  ttie  Department  of  Education 
Assist  Under  Ttiis  Program? 

§  389. 10    Wtiat  types  of  projects  are 
authorized  under  this  program? 

Rehabilitation  Continuing  Education 
Programs — 

(a)  Train  newly  employed  State 
iiyency  staff  at  the  administrative, 
supervisory,  professional, 
subprofessional,  or  clerical  levels  in 
order  to  develop  needs  skills  for 
effective  agency  performance; 

(b)  Provide  training  opportunities  for 
experienced  State  agency  personnel  a! 
ail  levels  of  State  agency  practice  to 
upgrade  their  skills  and  to  develop 
mastery  of  new  program  developments 
dealing  with  significant  issues,  priorities 
and  legislative  thrusts  of  the  State/ 
Federal  vocational  rehahilitation 
program;  and 

(c)  Develop  and  conduct  training 
programs  for  staff  of  private 
rehabilitation  agencies  and  facilities 
which  cooperate  with  State  vocation -,1 
nthabilitation  units  in  providing 
vocational  rehabilitation  and  other 
rtihabilitation  services. 

iSiiction  TO4{b|  of  the  Act;  K  U.S  C.  774(til) 

Subpart  C — (Reserved] 

Subpart  0— How  Does  the  Secretary 
Make  a  Grant? 

Si  389.30    What  seiection  criteria  does  ttie 
Secretary  use  in  this  program? 

(a)  Plan  of  operation.  (25  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  5  385.32(a]. 

(b)  Quality  of  key  personnel.  [10 
ptiints) 

The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  S  385.32(b), 

(c)  Bud:4(H  and  cost  efft'CtivaneHS  (U! 
points) 

I'he  Secretary  evaluates  each 
.tpplication  on  the  basis  of  the  criterion 
in  S  385,32(c), 

(d)  Evaluation  plan.  (It)  points) 
The  Secretary  evaluates  each 

.ipplication  on  the  basis  of  the  criteri!)!i 
in  §  385.32(d). 

(e)  Adequacy  of  resources.  (5  points) 
The  Secretary  evaluates  each 

application  on  the  basis  of  the  criterion 
in  §  385.32(e). 

(f)  Evidence  of  need.  (15  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 


the  need  for  the  Rehabditation 
Continuing  Education  Program  has  been 
adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  the  need  for  the 
training  program  has  been  justified  and 
includes  an  assessment  of  the  potential 
of  existing  programs  within  the 
geographical  area  (including  State 
vocational  rehabilitation  unit  in-service 
training)"  to  meet  the  needs  for  which 
support  is  sought. 

(g)  Relevance  to  S'ct°/Federal 
rehabilitation  service  program.  (10 
points) 

(1)  The  Sfcretary  rev'ews  each 
application  for  information  that  shows 
the  prupnsc.J  projcf.t  appropriafely 
re!,4tt:s  to  'lie  mission  of  the  State/ 
Federal  rehabilitation  service  program. 

(2)  The  Secretary  looks  for 
information  that  the  proposed  project 
can  be  expected  to  in;pro%e  the 
competence  of  professional  and  other 
personnel  e.T.ployed  in  the  rehabilitation 
agencies  serving  severely  phyiica'.l}  and 
mentally  disabled  individuals. 

(h)  Nature  and  ?copf  nf  trau^icf; 
program.  (15  points) 

(1)  The  Secreh-^ry  reviews  Ci-.r.h 
ripplicalion  for  Information  that 
tlemonslrd'es  the  adequacy  and  scope  of 
the  proposed  training  progrnr.!  content. 

(2j  The  Secretary  locks  f-jr 
information  that  shows — 

(i)  The  scope  and  nature  cf  :r.e 
training  activities  reHiiCt  content  that 
can  be  r  xpoctcd  to  enable  the 
achievemeiil  of  'he  estaL!'shcd  project 
ot'jectives  of  the  training  project 

(iil  The  program  ^-.nd  teachina 
methods  provide  f'T  an  integration:  of 
theory  and  practice  relevant  to  »he 
rdi;i;ational  objectn'ss  of  the  program,. 

(iil)  The  program  includes  a  bro-.d 
intt'ig^'-ated  sequence  of  training 
activities  for  employed  rehabilitation 
vvcrkeis 

(iv)  l"he  program  primarily  includes 
coursework  which  can  be  expected  to 
he  needed  on  a  recurrent  basis 
throughmit  the  multi-Sta'e  gsugraph'ca! 
area  to  lie  served. 
(Secluin  \Z[v.]  of 'hp  Act;  2y  USC.  71  :■■:.;) 

Subpart  E— What  Cor,ditions  Must  Be 
Met  by  a  Grantee? 

§  389.40    What  are  tr>€  matching 
requirements? 

\  graniee  must  contribute  to  ;hd  coat 
ot"  a  project  under  this  program  in  an 
amount  satisfactory  to  th^  Secretary. 
The  pa  it  of  the  cost  to  be  borne  by  the 
grantee  is  determined  by  the  Secretary 
at  the  time  of  the  giant  award. 

(SfLli(in.s  12(c)  and  aO-Sta)  of  the  Act.  29 
use  -n((  1  and  774(p.)) 


§  389.41    What  are  aliowaWe  costs? 

In  addition  to  those  allowable  costs 
established  under  EDGAR  §§  75.530- 
75.562,  the  following  items  are  allowable 
under  Rehabilitation  Continuing 
Education  programs — 

(a)  Trainee  per  diem  costs; 

(b)  Trainee  travel  in  connection  with  a 
training  course; 

(c)  Trainee  tuition  and  fees;  and 

(d)  Special  accommodations  for 
handicapped  trainees. 

(Sections  12(c)  and  304(a)  of  the  Act:  29 
U.S.C.  711(c)  and  774(a)) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding 
34  CFR  Part  390  to  read  as  follows: 

PART  390— REHABILITATION  SHORT- 
TERM  TRAINING 

Subpart  A— General 

3^0.1     What  is  the  Rehab;ii!atu:r.  Short  Ter.Ti 

Training  Program? 
390.2     Who  is  eligiljle  tor  i:S»',jtance  under 

this  program? 
:390.3     What  regulation.s  ,'.pplv  '.'>  this 

program? 
,iy0.4     What  dtfinitions  apply  »o  tnis 

program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
This  Program? 

390.10     What  types  of  projects  are 
authorized  under  thi.s  prog'-Hnj? 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Wake 
a  Grant? 

390.30     What  selection  criten.i  does  the 
Secretary  u.se  in  this  prograrr.? 

Subpart  E— What  Conditions  Must  Be  Mel 
by  a  Grantee? 

390.40     What  ar«  ihr'  miiti.hrig  r8'.iuirt;meRts? 
;m0.41     Wtiat  are  allowai.'s  u-sts? 

Authority:  Sections  12;(;)  and  30!  of  the 
Rehaliililation  Act  of  19"'i,  a>  i^ifriendi'd  (29 
U.SC,  71](i:)  and  774). 

Subpart  A— General 

§  390.1     What  is  the  RehabiNtation  Short- 
Term  Training  Program? 

This  nrtigram  is  designed  tor  the 
support  of  special  seminars,  institutes, 
workshops  and  other  short-term  courses 
in  technical  matters  re!ati."g  to  the 
delivery  of  vocational,  medical,  social, 
and  psychological  rehabilitation 
services. 

(Sections  21(a)(2)  and  304fa)  of  !hf  .V.>:  23 
U.S.C.  7n(a)(2)  and  774(a)) 

§  390.2    Who  is  eligible  for  assistance 
under  this  program? 

Those  agencies  and  organic.  .Sons 
eligible  for  assistance  under  this 
program  are  described  in  34  CFR  §  385.2, 


(Section  304(a)  of  the  Ac!:  29  f.EC,  r74(aj) 

§  390.3  What  regulations  apply  to  this 
program? 

(a)  34  CFR  Part  38,5  (Rehabilitation 
Training):  and 

(b)  The  regtilations  in  llns  Part  390, 

(Section  304  of  'ho  Ad:  2H  U.S.C.  774) 

§  390.4     What  definitions  apply  to  this 
program? 

The  definitions  in  34  CFR  Part  385 
apply  to  this  program. 

.(Section  12(c)  of  the  Act;  J9  I'.SC  71  lie]) 

Subpart  8— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  390.10    What  types  of  projects  are 
authorized  under  this  program.? 

(a)  Projects  under  this  program  are 
designed  to  provide  short-term  training 
and  tecli.jical  instruction  in  areas  of 
special  significance  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

(b)  Short-term  training  projects  may 
be  of  regional  or  national  scope, 

(c)  Conferences  and  meetings  in 
which  trainiiig  is  not  the  primary  focus 
may  not  be  supported  under  this 
program. 

(Section  12(a)(2)  and  504  o!  the  Act.  29  U.S.C. 
711(a)(2)  and  774) 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  390,30    What  selection  criteria  does  the 
Secretary  use  In  this  program? 

(a)  Plan  of  operation.  (25  points) 

The  Secretary  evaluates  ea-ii 
application  on  t!ie  ba.sis  of  the  cr.'eiion 
in  §  385.32(a). 

(1)]  Quality  of  !:ey  persojinel.  (10 
p(3ints) 

The  Se(,re'ary  e\'aluu'a-.s  each 
application  on  the  basis  of  the  critoricjn 
in  S  385.32(b). 

(c)  Budgot  ana  LO:;t  effectivenes.-;.  (10 
louints] 

The  Secictary  evaluates  c.ich 
a;jplication  on  the  basis  of  the  criterion 
in  §  355.32(cl. 

(d)  Evaldulio::  plan.  (5  [joints] 
The  Secretary  cvaluatr-s  each 

application  on  the  basis  of  the  ciiterion 

in  §  385.32(d;. 
(c)  Adeq^.acy  of  n.-rwurccs.  (10  pcinls] 
The  Seen  'ary  evaluates  each 

applicatio'i  on  tlie  l-.'isis  of  the  ciiterion 

in  §  38,^1. 32(0]. 

(f]  Fvidencc  of  need.  (15  points) 
(1)  Tlie  Secretary  rc\  irws  each 

application  for  inforrriution  that  shows 

the  need  for  the  training  project  has 

been  adequately  justified. 


(2)  The  Sec:etd! y  looks,  fur 
information  that  shows  the  need  for  the 
tiaining  project  th;it  lias  been 
established  and  vahdated  in  terms  of  its 
potential  impact  on  the  rehabilitation 
service  delivery  system. 

(g)  Relevance  to  Siate/Federai 
re/iabilitation  service  prograr.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  proposed  project  appropriately 
relates  to  the  mission  of  the  State/ 
Federal  rehabilitation  service  program. 

(2)  The  Secretary  looks  for 
information  that  shov.'s  the  proposed 
project  relates  to  the  mission  of  the 
State/Federal  rehabilitation  service 
program  and  can  be  expected  to 
improve  the  skUls  and  competence  of 
personnel  engaged  in  the  administration 
or  delivery  of  rehabilitation  services, 
and  others  with  an  interest  ii-  the 
delivery  of  rehabilitation  serv  ices. 

(h)  Nature  and  scope  of  training 
program  content.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that 
demonstrates  the  adequacy  and  scope  of 
the  proposed  training  program  content. 

(2)  The  Secretary  reviews  each 
application  for  information  that  shows 
that— 

(i)  The  educational  objectives  are 
clearly  defined,  meas'arable  and 
achievable;  and 

(ii)  The  proposed  course  content  and 
methodology  to  develop  and  implement 
the  training  can  be  expected  to  achieve 
the  stated  educational  objectives. 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  390.40    What  are  the  matching 
requirements? 

A  grantee  ini!?i  contribute  to  the  cost 
of  a  project  under  'his  program  in  an 
amount  satisfactory  to  the  Secretary. 
The  part  of  the  costs  to  be  borne  by  the 
grantee  is  determined  by  the  SKtetary 
at  the  time  of  the  award. 

(Sections  12!c]  and  304!a)  of  the  .'Vt:  29 
US.C.  71ilc)aiid  774ia)l 

§390.41     What  art  ailowGDle  costs? 

(a)  In  addiLicn  to  those  allov,  able 
costs  established  in  EDGAR  ^§  75.530- 
75.562,  the  following  iicn;s  are  allowable 
under  short-teim  trai:i:;:g  projfcts: 

(1)  Trainee  per  diem  cost^; 

(2)  Trainee  travel  m  connection  witt;  a 
tiaining  course; 

(3)  Trainee  registration  fees:  and 

(4)  Special  accommodations  foi 
handicapped  trainees. 

(b)  The  preparation  of  training 
materials  may  not  be  supported  under  a 
short-term  training  grant  unless  the 


m.ilona!s  are  essentia!  for  the  ccnd.^ct 
of  the  seminar,  institu'e.  workshop  or 
other  short  course  for  which  d:e  gran; 
support  has  been  provided. 

(Sections  12(ri  and  3041  a!  of  liie  .^ci.  29 
U.S.C.  711(c)  and7441a)| 

Appendix  A — Summary  of  Comments 
and  Responses  To  .Notice  of  Proposed 
Rulemaking  Published  in  Federal 
Register  of  November  29,  1979 

§  385  40     What  are  the  requireinenti, 
pertaining  to  the  rnenibersbip  of  pro:ect 
advisory  committees?  {iormevly  1362.10) 

Comment.  Under  the  previous 
proposed  regulations,  the  mem.bership  of 
any  advisory  committee  established  in 
connection  with  a  Rehabilitation 
Services  Administration  supported 
project  was  required  to  include 
"handicapped  individuals,"  Since  the 
term  "handicapped  individual"  is  a  term 
defined  under  the  Rehabilitation  Act  to 
refer  generally  to  an  individual  who  is 
eligible  for  vocational  rehabihtation 
services  and  a  client  of  a  State 
vocational  rehabilitation  unit  and  since 
the  scope  of  projects  supported  under 
the  Rehabilitation  Act  may  extend  far 
beyond  the  provision  of  vocational 
rehabilitation  services,  it  was  suggested 
that  the  use  of  this  term  was  not  fully 
appropriate  in  this  section. 

Response.  This  section  has  beec 
revised  to  ensure  that  advisory 
committees  include  "handicapped 
persons  or  other  representatives  of 
handicapped  individuals"  but  not 
necessarily  current  clients  of  State  units. 

Comment  Some  comments  were 
received  requesting  thai  the  m.ajority  of 
the  m.embers  of  any  advisory  committee 
established  under  this  section  be 
handicapped  persons.  It  was  scggf  sled 
that  at  least  51  percent  of  the 
mcr.bership  of  any  project  advisory 
committee  should  themselves  be 
handicapped. 

Respoas^.--^i^<hangf  has  been  made 
in  this  section  in  this  regard.  The  scope 
of  discretionary  projects  authorized 
under  the  Rehabilitation  Act  includes 
seivice  delivery,  rehabilitation  facility 
assistance,  training  of  professional 
pcr'-onnel,  and  other  special  purposes. 
The  membership  of  any  project  advisory 
committee  is  based  on  t.he  quahiicatii.ns 
of  each  individual  in  terms  of  the 
purpose  of  tht  project.  To  require  that 
an  advisory  committee  have  a  majority 
of  m.embership  of  physically  or  menially 
handicapped  persons  might  not  only 
minimize  the  need  for  the  most  efficient 
and  effective  achievement  of  project 
objectives  but  might  arbitrarily  minimize 
the  contribution  of  so  very  many  other 
qualified  persons  in  the  rehabilitation 
community. 
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Comment.  Comments  associated  with 
the  specific  learning  disability  issue 
under  the  overall  Rehabilitation  Act 
proposed  regulations  requested  that  the 
proposed  section  be  revised  to  require 
that  the  m.em.bershio  of  each  project 


so  very  long  a  period  of  time,  the  section 
is  beitig  revised  to  include  coverage  of 
both  general  training  for  rehabilitation 
administrative  personnel  and  the 
specialized  training  related  lo  the 
provision  of  dental  services  to  severely 


rehabilitation  short-term  training 
program. 

Response.  A  change  has  been  m.ade  in 
this  section  to  specify  that  special 
accommodations  for  handicapped 
trainees  may  be  included  ia  grant  costs 


Tuesday 
December  30,  1980 
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Caninient.  Comments  associated  with 
the  specific  learning  disability  issue 
under  the  overall  Rehabilitation  Act 
proposed  regulations  requested  that  the 
proposed  section  be  revised  to  require 
that  the  membership  of  each  project 
include  "handicapped  individuals"  and 
in  the  case  of  projects  which  involve 
school-age  students,  representatives 
from  educational  agencies. 

Response.  No  change  has  been  made 
m  this  section  in  this  regard.  It  is  noted 
that  the  proposed  section  already 
required  handicapped  individuals  and 
their  representatives  to  be  included  in 
the  membership  of  p.roject  advisory 
committees.  Since  vocational 
rehabilitation  programs  are  intended  for 
handicapped  persons  who  are  or  near 
working  age.  parents  are  only  one  type 
of  representative  appropriate  for 
participation  in  these  advisory 
committees. 

The  suggestion  that  educational 
agency  representation  be  required  in 
project  advisory  committees  was  also 
not  accepted.  Projects  funded  under  the 
Rehabilitation  Act  may  cover  a  broad 
range  of  cooperative  program  service 
areas  and  to  emphasize  one  area  of 
cooperative  programing  at  the  expense 
of  others  would  be  inconsistent  with  the 
traditional  flexibility  of  Rehabilitation 
Act  programing.  On  the  basis  of 
experience  it  is  clear  that  when  an 
advisory  committee  is  established  for 
any  special  project  which  involves 
educational  services,  educational 
agencies  are  represented  on  the  project 
advisory  committee. 

§  386. 1     What  is  the  Rehabilitation 
Long-Term  Training  Program?  [iormerly 
1362.70) 

Comment.  A  few  commenters 
suggested  that  this  section  be  revised  to 
include  the  area  of  rehabilitation 
administration  within  the  scope  of  the 
long-term  training  program.  Other 
commenters  asked  that  the  field  of 
rehabilitation  dentistry  be  similarly 
identified. 

Response.  A  change  has  been  made  in 
this  section.  Training  in  the  areas  of 
rehabilitation  administration  and 
rehabilitation  dentistry  have  long  been 
supported  under  the  rehabilitation  long- 
term  training  program,  but  these  areas 
have  never  been  identified  in  either  the 
Act  or  the  regulations.  The  guidelines 
for  the  rehabilitation  training  grant 
program  have  reflected  the  full  scope  of 
the  program,  however,  and  have 
identified  these  areas  within  the  scope 
of  the  rehabilitation  training  grant 
program. 

Since  training  in  rehabilitation 
administration  and  rehabilitation 
dentistry  have  both  been  supported  for 


so  very  long  a  period  oi"  ti.-r.e.  the  section 
is  being  revised  to  ind'ade  coverage  of 
both  genernl  trdining  for  rehabilitation 
administrative  personnel  and  the 
specialized  training  reiated  to  the 
provision  of  der.tal  services  to  severely 
physically  and  me-'-.taliy  disabled 
indiv  iduals. 

§  J90  10     IVhct  typts  orprcii-cli  are 
authorized  under  thiy  pro'^ram? 
(formerly  1362.73) 

Comment.  As  part  of  the  coamient 
received  in  connection  with  the  specific 
learning  disability  issue  under  the  State 
vocational  rehabilitation  service 
regulations,  it  was  suggested  that  this 
section  be  revised  to  ensure  special 
attention  "to  addressi.'^.g  the  training 
neods  of  rehabilitation  personnel  in  the 
area  of  development  and 
implementation  of  cooperative  activities 
with  educational  agencies,  parents  and 
clients." 

Response.  No  change  has  been  made 
111  this  section  in  this  regard.  It  is  noted 
that  short-term  training  priorities  under 
the  rehabilitation  short-term  training 
program  are  identified  each  year  and 
are  included  within  an  annual  General 
Plan  for  Rehabilitation  Short-Term 
Training.  This  General  Plan  is  prepared 
with  the  advice  of  agencies  and 
organizations  knowlegeable  about  the 
training  needs  of  employed 
rehabilitation  personnel.  Since  short- 
term  training  needs  fall  into  so  many 
diverse  areas  and  since  short-term 
training  needs  change. 

Response.  No  change  has  been  made 
in  this  section  in  this  regard.  It  is  noted 
that  short-term  training  priorities  under 
the  rehabilitation  short-term  training 
program  are  identified  each  year  and 
are  included  within  an  annual  General 
Plan  for  Rehabilitation  Short-Term 
Training.  This  General  Plan  is  prepared 
with  the  advice  of  agencies  and 
organizations  knowlegeable  about  the 
training  needs  of  employed 
rehabilitation  personnel.  Since  short- 
term  training  needs  fall  into  so  many 
diverse  areas  and  since  short-term 
training  needs  change  extensively  from 
year  to  year,  it  would  not  be  appropriate 
to  identify  a  single  area  of  short-term 
training  as  a  continuing  priority  under 
these  regulations. 

§  390.-tl     What  are  allowable  costs? 
(formerly  1362.73) 

Comment.  It  was  suggested  that  this 
section  be  revised  to  clarify  that  Federal 
grant  funds  may  be  used  to  provide 
special  accommodations  for 
handicapped  persons  attending  short- 
term  training  seminars,  institutes,  and 
workshops  conducted  under  the 


rehabilitation  short-term  training 
program. 

Response.  A  change  has  been  m.ade  in 
this  section  to  specify  that  special 
accommodations  for  handicapped 
trainees  may  be  included  ia  grant  costs 
to  provide  for  such  assistance  as  readers 
for  blind  persons,  interpreters  for  deaf 
persons,  attendants  for  irainees  with 
severe  mobility  impairments  and  other 
accommodations  which  may  be  required 
to  ensure  the  full  participation  of 
handicapped  trainees  in  short-ferm 
training  courses. 
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DEPARTMENT  OF  EDUCATION 
Office  of  Special  Education 
Office  for  Civil  Rights 
IA  nco  D=i,-t  ind  anH  finn 


SUPPLEMENTARY  INFORMATION: 

■!l:vls.::e 

The  iss;i.   IS  uhfthfr  Part  B  of  the 
Education  u'i  the  H,indicappt:d  Act,  as 

1...1    ,     ri    .  I   Q--.  ^n  M  Q  r    M^^-\i'}C\\ 


handicapped  persons  or  their  parents  or 

guardian."  .34  CFR  104.33(c). 
The  Secretary  interprets  the 

requirements  that  a  free  appropriate 
public  education  be  provided  "without 
charge"  or  "without  cost"  to  mean  that 


Tuesday 
December  30,  1980 


Part  XIV 


Department  of 
Education 


Federal  Assistance  to  States  for 
Education  of  {handicapped  Children 
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Call  for  Public  Comment 

The  Secretary  is  interested  in 
receiving  public  comments  on  the  extent 
to  which  the  Department  should  provide 
further  guidance  on  the  use  of  insurance 
proceeds  or  other  sources  of  funds  to 
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DEPARTMENT  OF  EDUCATION 
Office  of  Special  Education 
Office  for  Civil  Rights 

34  CFR  Part  104  and  300 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance;  and  Assistance 
to  States  for  Education  of 
Handicapped  Children 
agency;  DLpart.Tu;nt  of  Educjliun. 
ACTION:  Notice  of  Interpreiatlon. 

summary:  The  Secretary  of  Education 
interprels  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended,  and 
Section  5t)4  of  the  Rehabilitation  Act  of 
1973,  as  amended,  concerning  the  use  of 
parents'  insurance  proceeds  to  pay  for 
required  services.  It  is  the  Secretary's 
interpretation  that  these  statutes  and 
their  implementing  regulations  do  not 
permit  an  educational  agency 
responsible  for  the  education  of  a 
handicapped  child  to  require  the  parent.s 
of  that  chi'd  to  use  private  insurance 
proceeds  to  pay  for  required  services 
where  the  parents  would  incur  financial 
loss.  This  interpretation  is  issued  in 
responfie  to  public  inquiries  regarding 
Departmental  policy  on  the  matter. 

EFFECTIVE  DATE:  This  interpretation  is 
e\pected  to  take  effect  45  days  after  it  is 
transmitted  to  Congress.  Interpretations 
are  usually  transmitted  to  Congress 
several  days  before  they  are  published 
in  the  Federal  Register.  The  effective 
date  of  interpretations  that  are  subject 
to  the  transmittal  requirement  is 
changed  if  Congress  takes  certain 
adjournments.  Although  the 
interpretation  of  Section  504  is  not 
subject  to  this  requirem.ent,  the 
Secretary  has  decided  to  set  its  effective 
date  for  the  same  day  that  the 
interpretation  of  Part  B  of  the  Education 
of  the  Handicapped  Act  becomes 
effective.  If  you  want  to  know  the 
effective  date  of  this  interpretatior.  c^'l 
or  write  the  Departm.ent  of  Education 
contact  persons. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  A.  Jones,  Office  of  Spr  t.ial 
Education,  Department  of  Education. 
Donohoe  Building,  Room  4030,  400 
.Maryland  Ave.  S.W..  Washington,  D.C. 
20202.  telf'phcne:  (202)  472-7921.  Mr. 
Edward  A.  Stutman,  Office  for  Civil 
Rights,  Department  of  Education, 
Suitzer  Building,  Room  5430,  300  C  St.. 
S.VV.,  Washington,  D.C.  20202, 
telephone:  (202)  245-0781. 


SUPPLEMENTARY  INFORMATION: 

'lilt'  lti.~,ue 

The  issue  is  vvht.'ther  Part  B  of  the 
Education  of  the  H.indicappud  Act.  as 
am.  nd.'d,  (    Pi.r!  B  :  20  iJ.S.C.  1411-1420) 
,ind  it.s  :egu;a!ij:.s  (34  CY\l  Part  300; 
formerly  4.'j  CER  Purt  121  a)  and  Section 
304  of  the  Rehabilitation  Act  of  1973,  as 
am.ended  ("Section  504":  29  U.S.C.  794) 
and  its  regulations  (34  CFR  Part  104; 
formerly  45  CFR  Part  84)  permit  an 
educational  agency  responsible  for  the 
education  of  a  luindicapped  child  to 
require  the  child's  parents  to  file 
insurance  claims  and  use  the  proceeds 
to  pay  for  services  that  must  be 
provided  to  the  i.hi'd  u:ider  i'art  B  and 
Section  5n4. 

T"- ■  /.'  •  'rprt-tation 

Both  i'art  B  and  Section  504  prohibit  a 
public  agency  from  requiring  parents, 
where  they  would  incur  a  financial  cost, 
to  use  insurance  proceeds  to  pay  for 
services  tl-.at  must  be  p-ovided  to  a 
handicapped  child  under  the  "free 
app.'opii.'tt;  public  education" 
recjuirements  of  those  statutes.  The  use 
of  parents'  insurance  proceeds  to  pay 
for  services  in  these  circum.stances  must 
be  voluntary  on  ttie  part  of  the  parents. 


D'Si 


:.^S!i'ii 


Uruier  Section  012(2)(Bj  of  Part  B  (20 
L;,S.C.  1412(2)(Bi).  each  participating 
State  m.ust  miake  available  to  all 
h:ir.di!:,;pped  cn'idren  within  specified 
ages  a  free  appropriate  public  education. 
"Free  appropriate  public  education"  is 
defined  in  Section  602(lo)  of  the 
Education  of  tlie  Handicapped  Act,  as 
amended,  (20  U.S.C.  1401(18))  as 
"special  education  and  related  services 
which  are  provided  at  public  expense. 
under  public  supervision  and  direction, 
and  w-ithoiii  charge.  .  .  ."  The 
leqaireiM-nt  to  provMe  these  services  is 
1  implemented  In  54  CFR  300.300  et  seq. 

Similaily,  the  Department's 
j  regulations  implementing  Section  504 
j  require  any  recipient  of  Federal 
financial  assistance  that  operates  a 
public  elemientary  or  secondary 
education  program  to  "provide  a  free 
appropriate  public  education  to  each 
qualified  handicapped  person  who  is  in 
the  recipient's  jurisdiction,  regardless  of 
th.e  Obtnre  or  severity  of  the  person's 
h  d.dicnp"  -^4  CFR  lb4.33!a).  The 
provision  of  a  free  education  is  defined 
r:s  "tlie  urovision  of  educational  and 
re!.! ted  services  without  cost  to  the 
handicapped  person  or  to  his  or  her 
p.nrents  or  guardian,  except  for  those 
lees  that  are  imposed  en  non- 


handicapped  persons  or  their  parents  or 
guardian."  .34  CFR  104.331c). 

The  Secretary  interprcis  the 
requirements  that  a  free  appropriate 
public  education  be  provided  "without 
charge"  or  "without  cost"  to  mean  that 
an  agency  may  not  compel  parents  to 
file  an  insurance  claim  utien  filing  the 
clann  would  pose  a  realistic  threat  th.at 
the  parents  of  hancncapped  children 
would  siiHer  a  finanial  loss  not  incurrtd 
by  s::inlarly  situated  parents  of  non- 
handicapped  children.  Financial  losses 
include,  but  are  not  limited  to.  the 
foUc\vi::g: 

(!;  .'X  dec;:t!;ise  in   ivailable  hfeiime 
covuiage  or  any  other  benf  fit  under  an 
insurance  pe)licy; 

(2)  \vi  increase  in  prem.inms  or  the 
discontinuation  of  the  pohcy;  or 

(3)  An  out-of-pocket  expense  such  :s 
the  payment  of  a  deducti'i'e  iirnount 
incurred  in  filing  a  claim. 

Financial  losses  do  not  include 
incidental  costs  such  as  the  time  needed 
to  file  an  insurance  chrim  or  the  pos:age 
needed  to  mail  the  claim. 

The  statutory  and  iegelatorj 
provisions  relating  to  a  free  appropriate 
public  education  guarantee  freedom 
only  f'om  financial  loss  as  described 
above.  Therefore,  when  the  educational 
agency  pays  the  financial  costs  related 
to  filing  a  claim  and  no  other  cost  (such 
as  those  listed  above)  is  imposed,  the 
parent  suffers  no  financial  loss.  In 
addition,  an  agency  m-'iy  insist  that 
parents  file  a  claim  .-vhen  they  would 
iunir  .-;nly  m.inor  incidei'.tal  costs  such 
a.s  'he  lime  required  to  coiiiplete  the 
foim,  i'h.e  agency  may  require  the 
parei'-la  lo  file  a  claimi  if  it  ensures  th^l 
p.dr;;n(s  do  not  have  U,'  bear  even  a 
sliort-term  financial  loss.  For  example,  if 
benefits  beg'n  only  after  a  $50.00 
detluctib!'^,  the  agency  may  insist  that 
thi   pe.ients  f;le  a  claim  if  it  pays  for  the 
services  and  the  deductible  in  advance. 

(20  U.S.C.  1101,  I4ll-'i4::0:  zy  U.S.C.  79i) 

Thi;  responsibility  to  make  available  a 
free  appropriate  public  education  does 
not  mean  that  a  public  educational 
agency  must  use  only  its  own  fimds  for 
that  pn.rpo.se.  An  agency  may  use 
whatever  State,  hjcal,  Federal,  and 
private  sources  of  support  are  avaiialile 
to  pay  for  required  services.  See  34  CFR 
300.301(a)  and  34  CFR  104-3:;(c)(l). 
Moreover,  nothing  in  the  Part  B  or 
Section  504  re.gulations  re  lieves  an 
insuror  or  sim.ilar  third  party  from  an 
otherwise  valid  obligation  to  piovide  or 
pay  for  services  to  a  handicapped  child. 
See  34  CFR  .300.301(b)  and  34  CFR 
104.33(c). 
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Call  for  Public  Comment 

The  Secretary  is  interested  in 
receiving  public  comments  on  the  extent 
to  which  the  Department  should  provide 
further  guidance  on  the  use  of  insurance 
proceeds  or  other  sources  of  funds  to 
pay  for  services  to  handicapped 
children,  and  on  the  relationship 
between  educational  agencies  and 
insurance  carriers.  These  comments 
may  be  sent  at  any  time  to  the 
Department  contact  persons  identified 
in  the  beginning  of  this  document. 

Dated:  December  22,  1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

|FR  Doc.  80-)IMiB  riled  12-2'>-«0;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  690 

Pell  Grant  Program 

agency:  Department  of  Education. 


The  Education  Amendments  of  1980 
also  mandate  a  common  need  analysis 
system  for  the  Pell  Grant  and  campus- 
based  programs,  Supplemental 
Educational  Opportunity  Grnnt,  College 
Work-Study  and  National  Direct 


changed  in  the  new  law  from  a  separate 
appropriation  to  a  reserve  from  the 
program  appropriation.  This  allowance 
must  be  used  to  offset  the  institution's 
costs  of  administering  the  Pell  Grant  and 
campus-based  programs.  The  priority  for 
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(2)  Ways  of  reducing  any  regulatory 
burdens  imposed  by  these  regulations. 

(:?)  Whether  a  comprehensive  genera! 
(),irt  shoiild  be  prepared  contfiini.ig 
rnmiTu-n  provisions  from  ni'  s!'jdcn!  aid 


R9i)  6     Pfil  Gran!  payments  from  more  than 

one"  institution. 
ti^O.r     Institutional  eligibility. 
690  b     C'jnsortiuni  agreements. 
l-'O  -J     Detcrnunation  of  enroUnK'n;  .sta'ij^ 

•  inder  spf  .':;d!  circ'jr.ib'.ancs.'S. 


fi90.92     Ir.stitutional  agreement— Alternate 

Ui.sl)ursement  System  (.ADS). 
(.9(1  hJ     Change  in  ownership  and  change  to 

';;e  Regular  Disbursement  System  (RDS). 
&M\IA     Calculation  -jrd  disbursement  of 


rds  h\-  the  Secirlarv  of  Education. 


r,f . 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  690 

Pell  Grant  Program 

agency:  Department  of  Education. 

action:  Final  regulations  with 

comments  invited. 


summary:  The  Secretary  is  issuing 
regulations  for  the  Pell  Grant  Program 
(formerly  the  Basic  Educational 
Opportunity  Grant  Program).  These 
regulations  are  being  amended  to 
implement  the  statutory  changes 
contained  in  the  Education  Amendments 
of  1980,  Pub.  L.  96-374. 
DATES:  These  regulations  are  expected 
to  take  effect  45  days  after  they  are 
transmitted  to  Congress.  Regulations  are 
usually  transmitted  to  the  Congress 
several  days  before  they  are  published 
in  the  Federal  Register.  The  effective 
date  is  changed  by  statute  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

Comments  must  be  received  on  or 
before  March  2, 1981. 
ADDRESSES:  Comments  should  be 
addressed  to  William  L.  Moran,  Office 
of  Postsecondary  Education,  Office  of 
Student  Financial  Assistance.  U.S. 
Department  of  Education,  (Room  4318, 
ROB-3)  400  Maryland  Avenue.  S.VV., 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Moran,  Telephone  (202)  472- 
4300. 

SUPPLEMENTARY  INFORMATION:  On 
October  3, 1980,  the  Education 
Amendments  of  1980,  Pub.  L.  96-374, 
were  enacted  into  law  reauthorizing  the 
Pell  Grant  Program  (formerly  the  Basic 
Educational  Opportunity  Grant 
Program)  through  the  1985-86  award 
year. 

Most  of  the  statutory  changes 
contained  in  the  new  law  which  affect 
the  administration  of  the  Pell  Grant 
Program  are  primarily  minor  or  technical 
in  nature.  Therefore,  in  order  to 
facilitate  the  administration  of  the 
program,  regulations  implementing  these 
changes  are  being  issued  in  final  form. 

The  Education  Amendments  of  1980 
repealed  the  existing  statutory 
provisions  concerning  calculation  of  a 
student's  cost  of  attendance  for  the  Pell 
Grant  program.  The  new  law  levised  the 
definition  of  "cost  of  attendance"  and 
made  it  applicable  to  all  student 
financial  assistance  programs 
authorized  by  Title  IV  of  the  Higher 
Education  Act.  Therefore,  tlie  chdO^es  to 
be  made  to  the  "cost  of  atlendanre" 
portion  of  the  Pell  Grant  regulation. 
Subpart  E,  will  be  published  separately 
as  a  notice  of  proposed  rulemaking. 


The  Education  Amendments  of  1980 
also  mandate  a  common  need  analysis 
system  for  the  Pell  Grant  and  campus- 
based  programs.  Supplemental 
Educational  Opportunity  Grant,  College 
Work-Study  and  National  Direct 
Student  Loan,  begining  with  the  1982-63 
award  year.  The  new  law  provides  that 
a  separate  notice  of  proposed 
rulemaking  for  this  system  will  be 
published  in  the  Federal  Register  and 
submitted  to  Congress  for  review  by  July 
1, 1981. 

The  changes  required  by  the  new  law 
are  outlined  in  the  following  summary. 
In  addition  to  these  changes, 
terminology  in  these  regulati.jns  is  being 
updated  to  reflect  the  creation  of  the 
Department  of  Education  and  the  change 
in  the  name  of  the  Basic  Educational 
Opportunity  Grant  Program  to  the  Pell 
Grant  Program.  Also,  other  minor 
technical  changes  were  made  to 
facilitate  program  administration. 

1.  The  Education  Am.endments  of  1980 
increase  the  maxim.um  Pell  grant  amount 
in  steps  from  $1,900  in  the  1381-82 
award  year  to  $2,600  in  1035-86.  In 
addition,  the  previous  limitation  of  a 
student's  Pell  Grant  to  50  percent  of  his 
or  her  cost  of  attendance  has  been 
modified  in  the  new  law  so  that  the 
maximum  cost  of  attendance  percentage 
that  m.iy  be  covered  by  a  Pell  Grant  in 
future  yuars  increases  as  the  size  of  the 
maxim.um  grant  increases. 

2.  Under  previous  legislation,  student 
eligibility  was  limited  to  four  years  (in 
some  cases,  five  years)  of  full-time  Basic 
Grant  assistance.  The  ne'.v  law  provides 
that  a  student  is  eligible  to  receive  Pell 
Grants  during  the  period  required  to 
complete  his  or  her  first  undergraduate 
baccalaureate  course  of  study. 

Although  the  four-year  eligibility 
limitation  is  no  longer  applicable,  the 
definition  of  "undergraduate  student"  in 
§  690  2  retains  the  concept  that  an 
undergraduate  course  of  study  for 
purposes  of  the  Pell  Grant  Program  is 
one  which  usualh  does  not  exceed  four 
academic  years  or  is  a  fi\  o  academic 
year  program  dnsigned  to  lead  to  a  first 
degree.  A  student  em  oiled  i;i  any  other 
length  program  is  ccnsideirnl  to  be  an 
undereraduate  only  while  t.iking  the 
academic  requirements  to  complete  the 
first  four  academic;  yca's  of  the  program. 
This  concepi  does  nn!  restrict  a  student 
to  only  four  Pell  Gr^nl  avvaius  s'nce  it  is 
possible  for  a  student  to  take  longer 
than  four  academic  years  to  complete 
the  academic  requirements  oi  his  or  her 
undeT'sraduate  program  or 
\mdi'rgradu;!te  portion  of  ihe  program. 

3.  The  source  of  the  adniini.strative 
cost  allo^vance  of  SlO  per  year  for  each 
student  who  receives  a  Pull  Grant  at  an 
institution  in  an  award  year  wis 


changed  in  the  new  law  from  a  separate 
appropriation  to  a  reserve  from  the 
program  appropriation.  This  allowance 
must  be  used  to  offset  the  institution's 
costs  of  administering  the  Pell  Grant  and 
campus-based  programs.  The  priority  for 
expenditure  of  this  allowance  for 
student  consumer  information  which 
was  contained  in  the  previous 
legislation  has  been  deleted. 

4.  The  schedule  of  Pell  Grant 
reductions  provided  in  the  new  law  for 
use  at  less-than-full  funding  gives  the 
maximum  protection  to  the  lowest 
income  students.  For  example,  no 
reduction  is  required  for  a  student 
whose  expected  family  contribution  is 
less  than  $801. 

For  the  first  time,  the  reduction 
schedule  appears  in  the  text  of  the 
regulations.  Previously,  the  regulations 
referenced  the  appropriate  section  of  the 
law.  The  inclusion  of  the  reduction 
schedule  in  these  regulations  is  an 
attempt  to  provide  a  more  complete, 
self-contained  set  of  procedural 
regulations  from  which  institutions  can 
administer  the  Pell  Grant  Program. 

Several  provisions  have  been  deleted 
from,  the  previous  program  regulations 
because  they  have  been  codified  in  the 
Student  Assistance  General  Provision.s 
These  include,  for  example,  the 
definition  of  an  institution  of  higher 
education  in  the  form.er  §  190.2a.  as  wifU 
as  other  terms  defined  in  that  section, 
plus  the  definition  of  a  recognized 
equivalent  of  a  high  school  diploma. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

The  regulatory  changes  merely  reflect 
the  statutory  changes  made  by  the 
Education  Amendments  of  1980  and  a 
few  minor  programmatic  revisions.  In 
addition,  the  Secretary  wishes  to  give 
the  higher  education  community  as 
much  advance  notice  as  possible  of 
these  changr.'S. 

Accordingly,  the  Secretary  finds  that 
the  publication  of  a  proposed  rule  in  tiiis 
instance  would  be  unnecessary, 
impracticable  and  contraiy  to  the  publif 
interest  within  the  meaning  of  5  U.S.C. 
553(b),  and  is  publishing  these  rules  as 
final  regulations. 

Invito  lion  to  Comment 

Although  notice  and  com.ment  is  not 
required,  the  Secretary  bnl'oves  that 
public  comment  may  be  valuable  both 
on  the  changes  made  to  rpflect  statutory 
changes  and  on  other  changes  thtit  could 
be  made  to  improve  the  regu!  !'i.jns.  TI.f3 
public  is  particularly  invited  U:  ccmmrn! 
on  the  following: 

(1)  The  definitions  of  undergraduaie 
student,  full-tim.e  student  and  of  h.''" 
time  student  in  §  690.2. 
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Enrolled:  Com.pletion  of  registration 
requirements  at  the  institution  a  student 
is  attending. 

Enrollment  status:  At  those 
institutions  using  semesters,  trim.esters. 


week.  However,  regardless  of  the  work 
load,  no  student  enrolled  solely  in 
correspondence  study  will  be 
considered  more  than  a  half-time 
student. 


(1)  Has  not  been  awarded  a 
baccalaureate  or  first  professional 
degree;  and 

(2)  Is  in  an  undergraduate  course  of 
study  which  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  5 
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(2)  Ways  of  reducing  any  regulatory 
burdens  imposed  by  these  regulations. 

(:t)  Whether  a  comprehensive  general 
piirt  should  be  prepared  containing 
common  provisions  from  all  student  aid 
programs. 

ErJucatiunal  Assebsnter.!  Impact 

On  Kovertiher  14, 196^,  the  Secretary 
published  a  not'ce  in  the  Federal 
Register  of  the  Department's  intent  lo 
publish  regulotions  necessary  lo 
in^v-'lenieni  the  Education  Amrndments 
of  1980.  In  that  no-ir;e.  th."  Dcpai^rent 
listed  the  existing  r<?gi;lations  affected 
by  the  rievv  law  and  requested 
C'imments  whether  thot^e  regulations 
required  inform.alio'i  th.tl  is  already 
being  gatr-.ered  by  or  is  available  I'.om 
any  other  agency  or  authority  of  the 
United  States.  The  regulations  in  this 
ciocunient  aie  based  on  regulations 
listed  in  the  .November  14, 1'^80  notice. 
Based  an  any  comments  !X-C2ived  and 
the  Department's  own  review,  it  has 
been  determined  that  the  regulations  in 
tills  dor:ument  do  not  require 
information  that  is  alre.idy  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  regulations.  Written 
comments  -jnd  recommendations  may 
be  sent  to  the  address  given  ."t  the 
boj^inninj^  of  ihis  preamble. 

.Ml  coT.ments  submitted  in  response 
to  tho"f  regu'atii.ns  will  be  available  for 
public,  inspecti'jn,  during  and  a^U'r  the 
cnmmtir.t  period,  in  Room  4318.  ROB-3. 
7th  and  D  Streets,  SW..  V.'ashing'on, 
U.C.  hftwet.n  the  hours  of  8:30  a.m.  and 
4:00  p.m..  Monday  through  Friday  of 
each  WL'ek  except  Federal  holidays. 
CITATION  OF  LEGAL  AUT.HORITY:  A 
citation  of  statutory  or  other  legal 
authority  is  placed  In  ph.-entheses  on  the 
line  following  each  subslantive 
pruviiion  of  these  regulations. 

(Cdtaloyue  of  Federal  Domestic  Assistance 
Num'uPis:  Pell  Giant  Progiam  84.0u.Tj 

U:ited:  Uecirniber  22,  1980. 
Shirley  M  Hufstedler, 
Sradary .'/  E'lucalion. 

Part  690  of  Title  34  of  the  Code  of 
Fedf;r.il  R>^j;ulations  is  amended  as 
fuUcjvvs: 

PART  690— PELL  GRANT  PROGRAM 

Subpart  A— Scope,  Purpose  and  General 

OeJiiiitions 


690.6  Pel!  Grant  payments  from  more  than 
one  institution. 

690.7  Institutional  eligibility. 
690. b     CL-nsortiuni  dgrsenienls. 

ti''n  9     Dt'terni'.natiop  of  enro'ltneni  status 

under  spe.".,a!  circumsiances. 
(J\s;j.!0     .^(.lirin:  ;tr;-'.t!ve  cost  nllowance  to 

pail.c'p.iime  schotils. 

Sjbpart  8— App!'cat!ori  Procedures  for 
Determining  Expected  Family  Contrib<!tion 

tj"0.1  i  App  ilea '.ion. 

600.12  Cerlificftion  of  laform-ytitMi. 

690.13  Dpad.''..i:  for  fi'ms  applications. 
ri'<0  14  .\otificatinn  of  expected  family 

cor.tn'o-.ition. 

690.15    Applicants  request  for 

reconipulaiion  of  expected  family 
co.ntnbution  because  o.''  clerical  or 
n'ithxrtu:  eno". 

(>9('i.i6    Request  for  rcGomputation  of 

expected  family  contribution  because  of 
e.\[r,:ordin.i.-y  circumsiances. 

Sui.jarf  C— Expected  Family  Contribution 

Subparc  D— Expected  Family  Contribution 
for  Indspenae;  t  Students 


690.92    Institutional  agreement — Alternate 

Uisl)ursemer.t  System  (ADS). 
G90.MJ     Change  in  ownership  and  change  to 

the  Rt;g;iiar  Disbursement  System  (RDS). 
690.t;4     Cafcu'.alion  and  dist;Lirsement  of 

awards  by  the  Spcr^l.^ry  of  Education. 
690. ?15     Terminati'j!!  of  en'-ellmpnt  and 

refund 
69n.9fj    Mainterance  and  retention  of 

records;  access  for  pcrpose  of  audit. 
Authoiily:  Section  411  of  ihe  Higher 
EJ.irailon  Act  of  1965  zs  adde,i  by  Section 
IJlibj  of  Public  Law  S2-318,  86  Stat.  247-251 
as  a.T.ended  (20  U.S.C.  1070a),  ur.lcbs 
othc-.vise  rotcd. 

1.  Subpart  .A  is  revised  to  read  as 

follows: 

Subpart  A— Scope.  Purpose  and 
General  Definitions 

§  690.1    Scope  and  purpose. 

The  Pell  Grant  P-ogram  awards  grants 
to  help  Financially  needy  studen's  meet 
their  costs  of  postsecondary  education. 


690.1 
690.2 
690.3 
690.4 
690.5 


Scope  and  purpose. 

General  definitions. 

Special  terms. 

Eligible  student. 

Duration  of  student  eligibility. 


Subpart  E— Cost  of  Attendance 

Subpart  F—Oelermination  c?  Pell  Grant 
Ay^ards 

690.01     SLibmiss'on  process  and  deadline  for 

Studed  F.ligioih.iy  Report. 
6!)0  62    Ca'cul.;!ion  of  a  Scheduled  Pell  Grunt 

at  h'.li  funding. 
690  U3     Calculation  of  a  Scheduled  Pel!  Grant 

ai  lesr  ih.Ta  full  fundir.g. 
690.64     M;.ximum  Fell  Grant  as  percentage 

cost  of  attendance. 
690.6.':     Calculation  of  a  Pell  Grant  for  a 

payment  period. 
b!!0.i'.6  "  Caxulati.-.-n  of  a  Peil  Grant  for  ri  tenn 

wh;ch  occurs  in  two  .^ward  periodc. 
690.67     Tiansfer  student;  .-ittenjance  at  more 

than  one  iiistitution  during  an  award 

period 
690. Wi     Cc'rresp;!n!ience  s'udv. 

Subpart  G— Administration  of  Gr.mt 
Payments— Regular  Disbursement  System 

690.71     Scope. 

69ij.'.  2     Instiiutionit!  agreement — Regular 
Dis'jursement  System. 

690.73  Term.i.i.'tion  of  agreement — Regular 
Disbursen.ent  S;  stem. 

690.74  Advancement  of  funds  to  institutions. 

690.75  Determin.iiion  of  e'ligrillity  for 
payment. 

690. 76  Fiequency  of  payment. 

69(j."7     Verification  of  information  on  tt;e 
SEK — wUhholding  of  payments. 

69n."0    Method  of  disbursement— by  ch.-ck 
or  credit  to  s'.jdont's  accounl. 

690.79  Educ:itiona;  purpose  i,!H!em<;nt. 

690.80  Recovery  of  overpavments. 

690.81  Recalculation  cf  a  Pel!  Grant  award. 
690  82     Fiscal  con'rol  and  fund  accounting 

procedures. 
fi90.H3    Maintenance  and  reteniion  of 

records. 
690  84     Submission  of  reports. 
690.85    Audit  and  examination. 

Subpart  H— Administration  of  Grant 
Payments— Alternate  Disbursement  System 

690.91     Scope. 


(20  U.S.C.  1070a) 

§  690.2    General  definitions. 

The  following  definitions  are  set  forth 
in  Subpart  A  of  the  Student  Assistance 
GeneT-a!  Provisions.  34  CFR  Part  6B8. 
Subpart  A: 

Ability  to  Benefit:  Institution  of  higher 
education  (including  Public  or  Private 
nonprofit  institution  cf  higher  education, 
proprietary  institution  of  higher 
education,  and  postsecondary 
vocational  institution):  one  year 
irairing  program;  recognized  eqcivclent 
of  a  high  school  diploma:  end  six-month 
tra  ''r  ing  program.. 

Other  definitions  used  in  this  part  are: 

Academic  year:  (1  j  A  period  of  tinte  in 
which  a  full-tim.e  student  is  expected  to 
complete  the  equivalent  of  at  least  2 
semesters,  2  trimesters  or  3  quarters  at 
institutions  us'ng  credit  hours;  or 

(2]  At  least  900  clock  hours  of  training 
for  each  prcgrani  at  institutions  using 
clock  hours.  ' 

(20  U.S.C  1088) 

Act:  Title  IV-A-1  cf  the  1  'igher 
Education  Act  (ilE.A)  cf  19G5,  as 
amended. 

.'■\  ward  yea.-:  The  period  of  lime 
between  July  1  of  one  year  and  June  30 
of  the  followirs  i,ear. 

Clock  hour,  the  equl-.  a'cnt  of— 

[1]  A  50  to  60  min.;;c  clacs.  lecture  or 
recitation;  or 

(2)  A  50  to  60  minute  faculty 
superi  ised  laboratory,  shop  training,  or 
internship. 

College  Work-Study  [CW-Sj  Program: 
The  program  of  part-time  employment 
authorized  by  Title  IV-C  of  the  Higher 
Education  Act. 

Eligibility  index:  Expected  family 
contribution. 
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quaiters,  or  other  academic  terms  must 
have  at  least  two  payment  periods  for 
each  ac.idemic  year,  or  for  each  program 
which  is  less  than  an  academic  year 

(2)  P'or  a  fulltime  student  whose 
educational  program  is  one  academic 


of  time  referred  to  in  paragraph  (d)(5)(i) 
of  this  section,  or 

(B)  The  remaining  hours  of  his  or  her 
educational  program  whichever  is 
completed  first. 

(6)  If  an  RDS  institution  chooses  to 


or  she  is  scheduled  to  complete  within 
the  award  year,  and 

(B)  The  second  pay  m.ent  period  begins 
when  the  first  payment  period  ends  and 
ends  when  the  student  completes  all 
hours  he  or  she  was  siheduled  to 
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Enrolled:  Completion  of  registration 
requirements  at  the  institution  a  student 
is  attending. 

Enrollment  status:  At  those 
institutions  using  semesters,  trimesters, 
quarters,  or  other  academic  terms  and 
measuring  progress  by  credit  hours, 
enrollment  status  equals  a  student's 
credit  hour  work  load  categorized  as 
either  full-time,  three-quarter-time,  or 
half-time. 

Full-time  student:  An  enrolled  student 
who  is  carrying  a  full-time  academic 
work  load  (other  than  by 
correspondence)  as  determined  by  the 
institution  and  which  is  applicable  to  all 
students  enrolled  in  a  particular 
program.  However,  the  institution's  full- 
time  standard  must  equal  or  exceed  one 
of  the  following  minimum  requirements: 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  those 
institutions  using  standard  semester, 
trimester  or  quarter  hour  systems; 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  institutions 
using  credit  hours  to  measure  progress 
but  not  using  semester,  trimester  or 
quarter  systems,  or  the  prorated 
equivalent  for  programs  of  less  than  one 
academic  year; 

(3)  24  clock  hours  per  week  for 
institutions  using  clock  hours; 

(4)  In  those  institutions  using  both 
credit  and  clock  hours,  if  the  sum  of  the 
following  fractions  is  equal  to  or  greater 
than  one: 

number  of  credit  hours  per  tprm  divided  by  12 
plus  number  of  clock  hours  per  week 
divided  by  24 

(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 
quarter  hours  in  a  maximum  of  18 
weeks;  or 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  equivalent  to  the 
academic  work-load  of  a  full-tinie 
student. 

(20U.S.C.  1068(i:)(2)l 

Guaranteed  Student  Loan  (GSL) 
Program.:  The  student  loan  program 
authorized  by  title  IV-B  of  the  FMgher 
Education  Act. 

Half-tiwe  studfnt.  (1)  An  enrolled 
student  who  is  carrying  a  half-time 
academic  work  load — as  detennined  by 
the  institution — which  amounts  to  at 
least  half  the  work  load  of  the 
appropriate  minimum  requiremimt 
outlined  in  the  definition  of  a  full-time 
student.  (See  definition  of  full-time 
student.) 

(2)  A  student  enrolled  solely  in  a 
program  of  study  by  correspondence 
who  is  carrying  a  work  load  of  at  least 
12  hours  or  preparation  of  work  per 


week.  However,  regardless  of  the  work 
load,  no  student  enrolled  solely  in 
correspondence  study  will  be 
considered  more  than  a  h.-ilf-time 
student. 

National  Defense  Student  Loon 
(A'DSL;  Program:  The  student  loan 
progr.im  authorized  by  Title  II  of  the 
National  Defense  Education  Act. 

National  Direct  Student  Loon  (NDSL) 
Program:  The  student  loan  program 
authorized  by  Title  IV-E  of  the  Higher 
Education  Act. 

Parent  Loans  for  Undergraduate 
Students  (PLUS):  The  Parent  Loan 
Program  authorized  by  Title  IV-B  of  the 
Higher  Education  Act. 

Payment  schedule:  (1)  A  table 
showing  a  full-time  student's  Scheduled 
Pell  Grant  for  a  given  award  year.  This 
table,  published  by  the  Secietary,  is 
based  on — 

(i)  The  Expected  Family  Contribution. 

(ii)  Attendance  costs  as  defined  in 
Subpart  E;  a^d 

(iii)  The  amount  of  funds  available  for 
making  Pell  Grants. 

(2)  The  Payment  Schedule  also 
includes  the  Disbursement  Schedules 
which  are  tables  showing  the  grant 
amounts  three-quarter  and  half-time 
studenis  would  receive  for  an  academic 
year. 

Scheduled  Pell  Grant:  The  amount  of 
a  Pell  Grant  which  would  he  paid  to  a 
full-time  student  for  a  full  academic 
year. 

Secretary:  The  Secrelaiy  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Dep.irtment  acting 
for  the  Secret-ny  under  a  delegation  of 
authority. 

State  Student  Incentive  Grant  (SSIG) 
Program:  The  grant  proj^ram  authorized 
by  Title  iV-A-3  of  the  Higher  Education 
Act. 

Student  Eligihility  Report  (SEP):  A 
report  provided  to  an  applicant  showing 
the  araouni  of  his  or  her  expected  family 
contribution. 

Supplenien  tal  Educa  Hanoi 
Opportunity  Grant  (SEOG)  Program: 
The  grant  progrrim  authorized  by  Title 
IV-.A -2  nf  the  Higher  Education  Act. 

Thren-qaarler-time  student:  An 
enrolled  student  who  is  carrying  a  three- 
quarte!  time  acadeniic  work  load — as 
deterniiiied  by  the  institution — which 
auiounts  to  al  least  three  quarters  of  the 
work  load  of  the  appropriate  minimum 
requirement  outlined  in  the  definition  of 
a  full-time  student.  (See  defintion  of  full- 
lime  studen;.) 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate  couise  of 
study  at  an  institution  of  hiober 
education  \vho: 


(1)  Has  not  been  awarded  a 
baccalaureate  or  first  professional 
degree;  and 

(2)  Is  in  an  undergraduate  course  of 
study  which  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  5 
academic  year  program  designed  to  lead 
to  a  first  degree.  A  student  enrolled  in  a 
program  of  any  other  length  is 
considered  an  undergraduate  student  for 
only  the  first  4  academic  years  of  that 
program. 

(20  U.S.C.  1070a  uniuss  oHiurwise  noted.) 

§  690.3    Special  terms. 

(a)  Eligible  program:  An 
undergraduate  program  of  education  or 
training  which — 

(1)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma. 

(ii)  Have  a  General  Education 
Development  Certificate  (G.E.D)  or  a 
State  certificate  received  after  passing  a 
State-authorized  examination  which  the 
State  recognizes  as  the  equivalent  of  a 
high  school  diploma,  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  Stale  in  whi»h 
the  institution  is  located,  and  have  the 
ability  to  benefit  from  the  education  or 
training  offered;  and 

(2)(i)  Leads  to  a  bachelor,  associate  or 
undergraduate  professional  degree, 

(ii)  Is  at  least  a  two-year  program 
which  is  acceptable  for  full  credit 
toward  a  bachelor  degree, 

(iii)  Is  at  least  a  1  year  program 
leading  to  a  certificate  or  degree,  which 
prepares  students  for  gainful 
employment  in  a  recognized  occupation. 
(A  1-year  program  is  defined  in  34  CFR 
Part  668,  Subpart  A),  or    ■ 

(iv)  Is,  for  a  proprietary  or 
postsscondary  vocational  institution,  al 
least  a  six-month  program,  leading  to  a 
certificate  or  degree,  which  prepares 
students  for  gainful  employment  in  a 
recognized  occupation.  (A  six-month 
program,  is  defined  in  34  CFR  Part  6GG. 
Subpart  A). 

(b)  An  eligible  program  of  study  by 
correspondence:  An  undergraduate 
program  of  education  or  training  which 
must  be  designed  to  requiie  at  least  12 
hours  pf  preparation  a  week. 

(c)  Regular  student:  A  person  who 
enrolls  in  an  eligible  program  a  I  an 
institution  of  hi[";her  education  ft-r  the 
purpose  of  obt.iining  a  degree  or 
certificate. 

(dj  Payment  period  for  an  institution 
that  uses  the  Regular  Disbursement 
System  but  does  rot  use  academic 
terms. 

(1)  An  institution  participating  in  the 
Pell  Grant  program  under  the  Regular 
Disbursement  System  (RDS  institution) 
that  does  not  use  semesters,  trimesters. 
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§  690.6    Pell  Grant  payments  from  more 
than  one  Institution. 

A  student  will  not  be  entitleti  to 
receive  Pell  Grant  piiyments 
concurrently  from  m.ore  than  one 
institution  or  from  the  Secretarv  and  an 


(2)  The  amount  of  funds  paid  to  each 
Pell  Grant  recipient  for  that  award  year. 

(3)  The  amount  due  to  each  student 
eligible  t(;  receive  a  Pell  Grant  through 
the  end  of  the  payment  period:  and 

(4)  An  accounting  of  the  Pell  Grant 

pvnonfliti'.rcs  fnr  th;)t  ,iv\,';)rd  vp.ir  to  the 


course  of  study  leading  to  that 
certificate  or  degree. 

(b)  Combination  of  regular  and 
correspondence  study. 

(1)  If — in  addition  to  regular 
coursework — an  eligible  student  takes 


,-„^o  r- 


-.ilUc 
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quaiters,  or  other  academic  terms  must 
have  at  least  two  payment  periods  for 
each  ac.idemic  year,  or  for  each  program 
which  is  less  than  an  academic  year. 

(2)  For  a  fulltime  student  whose 
educational  program  is  one  academic 
year — 

(ij  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
.'icademic  year  (i:i  credit  or  clock  hours), 
and 

(ii)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
com.plctes  the  second  half  of  that 
academic  year. 

(3)  For  a  fuil-time  student  uhose 
educational  program  is  more  than  one 
academic  year,  the  first  and  second 
payment  periods  shall  be  calculated 
under  paragraph  (d)(2)  of  this  section. 
For  subsequent  academic  years,  or 
fractions  of  academic  years,  each 
payment  period  shall  be  the  period  of 
time  in  which  the  student  completes — 

(i)  One-half  of  the  academic  year,  or 
(ii)  The  remaining  hours  in  the 

stiident's  educational  program,  which 

ever  is  to  be  completed  first. 

(4)  For  a  full-time  student  whose 
educational  program  is  LESS  than  an 
academic  year — 

(i)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
educational  program  (in  credit  or  clock 
hours),  and 

(ii)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  that 
educational  program. 

(5)  The  payment  period  for  an  eligible 
part-time  student  shall  be  calculated  as 
follows; 

(i)  Determine  the  length  of  time  it 
would  take  a  full-time  student  in  the 
program  to  complete  one  academic  year 
or  a  program  of  less  than  one  academic 
year,  as  appropriate. 

(ii)  The  first  payment  period  is  the 
period  of  time  in  which  the  part-time 
student  completes  half  the  work  (in 
credit  or  clock  hours)  he  or  she  is 
scheduled  to  complete  in  the  period 
referred  to  in  paragraph  (d)(5)(i)  of  this 
section. 

(iii)  The  second  payment  period 
begins  when  the  first  payment  period 
ends  and  ends  when  the  student 
completes  the  other  half  of  the  work  that 
he  or  she  was  scheduled  to  complete  in 
the  period  referred  to  in  paragraph 
(d)(5)(i)  of  this  section. 

(iv)  Each  subsequent  payment  period 
begins  when  the  previous  period  ends 
and  ends  when  the  part-time  student 
completes — 

(A)  Half  the  work  he  or  she  is 
scheduled  to  complete  during  the  period 


of  time  referred  to  in  paragraph  (d)(5)(i) 
of  this  section,  or 

(B)  The  remaining  hours  of  his  or  her 
educational  program  v.hichever  is 
completed  first. 

(fi)  If  an  RDS  institution  chooses  to 
have  more  than  two  payment  periods  in 
an  academic  year  or  in  a  program  of  less 
than  an  academic  yea:,  the  rules  set 
forth  in  paragraphs  (d](2)  through  (dj(5) 
of  this  section  shall  be  m.odlfied  to 
reflect  the  number  of  paym.ent  periods. 
For  example,  if  an  institution  chooses  to 
have  three  paym.ent  periods  for  an 
academic  year,  each  payment  period 
shall  correspond,  for  a  full-time  student, 
to  one-third  of  the  academic  year. 

(e)  Payment  period  for  an  institution 
using  the  Regular  Disbursement  System 
that  uses  academic  terms. 

(1)  For  an  RDS  institution  that  uses 
semesters,  trimesters,  quarters  or  other 
academic  terms,  the  payment  pe.'iod  is 
the  semester,  trimester,  quarter  or  other 
academic  term. 

(2)  If  a  student's  progress  is  measured 
in  clock  hours,  a  student  may  not  be 
paid  for  a  subsequent  payment  period 
until  he  or  she  finishes  the  hours  of  the 
previous  payment  period  for  which  the 
student  has  already  been  paid. 

(f)  Payment  period  for  an  institution 
using  the  Alternate  Disbursement 
System.  A  payment  period  for  an 
institution  participating  in  the  Pell  Grant 
program  under  the  Alternate 
Disbursement  System  (ADS  institution) 
shall  be  calculated  as  follows: 

(1)  If  an  ADS  institution  uses 
semesters,  trimesters,  quarters  or  other 
academic  terms  and  measures  progress 
in  credit  hours,  the  payment  period  is 
the  semester,  trimester,  quarter  or  other 
academic  term. 

(2)  If  an  ADS  institution  measures 
progress  in  clock  hours,  or  measures 
progress  in  credit  hours  but  does  not  use 
academic  terms,  it  shall  have  at  least 
two  payment  periods.  The  payment 
periods  shall  be  calculated  as  follows: 

(i)  If  the  student's  academic  year  is 
within  one  award  year  and  the  student's 
educational  program  is  at  least  one 
academic  year — 

(A)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
academic  year,  and 

(B)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  his  or  her 
academic  year. 

(ii)  If  the  student's  academic  year  is 
NOT  within  one  award  year  or  the 
student's  educational  program  is  LESS 
than  a  full  academic  year — 

(A)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  the  hours  he 


or  she  is  scheduled  to  complete  within 
the  award  year,  and 

(B)  The  second  paym.ent  period  begins 
when  the  first  payment  period  ends  and 
ends  when  the  student  completes  dll 
hours  he  or  she  was  scheduled  to 
complete  between  the  beginning  of  the 
second  payment  period  and  June  30. 

(iii)  a  student  with  mccmpleted  hours 
for  the  second  payment  period  of  any 
award  year  may  complete  them  during 
the  following  award  year.  In  this  case,  if 
the  student's  educational  program  is 
more  than  an  academic  year,  the  first 
payment  period  of  the  new  award  year 
begins  when  the  student  finishes  all 
carried  over  hours  for  which  he  or  she 
was  paid. 

(20  U.S.C.  1070a) 

§  690.4    Eligible  student. 

(a)  A  student  is  eligible  to  receive  a 
Pell  Grant  if  the  student — 

(1)  Is  a  regular  student. 

(2)  Is  enrolled  as  al  least  a  half-time 
undergraduate  student  at  an  institution 
of  higher  education; 

(3)  Is  enrolled  in  an  eligible  program 
as  a  regular  student,  as  defined  in 

§  690.3:  and 

(4)(i)  Is  a  U.S.  citizen  or  National. 

(ii)  Is  a  permanent  resident  of  the  U.S.. 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  Slates  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident,  or 

(iv)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands,  or 
the  Northern  Mariana  Islands. 

(b)  A  member  of  a  religious  order. 
community,  society,  agency  or 
organization  who  is  pursuing  a  course  of 
study  in  an  institution  of  higher 
education  will  be  considered  as  having 
an  expecled  family  contribution  of  at 
least  $2,401  if  thai  religious  order — 

(1)  Has  a  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being; 

(2)  Requires  its  members  to  forego 
monetary  or  other  support  substantially 
beyond  the  support  it  provides;  and 

(3)(i)  Has  directed  the  member  to 
pursue  the  course  of  study,  or 

(ii)  Provides  subsistence  support  to  its 
members. 

(20  U.S.C.  1070a) 

§  690.5    Duration  of  student  eligibility. 

A  student  is  eligible  to  receive  a  Pell 
Grant  for  the  period  of  time  required  to 
complete  the  first  undergraduate 
baccalaureate  course  of  study  being 
pursued  by  that  student. 

(20  U.S.C.  1070a.) 


Federal  Register  /  Vol.  45.  No.  251  /  Tuesday.  December  30.  1980  /  Rules  and  Regulations       86399 


complete  as  of  the  date  the  application 
is  signed. 

(c)  The  address  provided  by  the 
student  must  be  his  or  her  residence  and 
not  the  address  of  the  school,  unless  the 
student  resides  al  the  school. 


financial  information  relating  to  the  tax 
year  immediately  following  the  base 
year  if  the  conditions  in  §§  690.39  or 
690.48  apply. 

I -^n  U.S.C.  1070a) 

3.  Subpart  F  is  aniended  to  read  as 


(ii)  50  percent  of  his  or  her  cost  of 
attendance;  or 

(iii)  the  difference  between  his  or  her 
cost  of  attendance  and  expected  family 
contribution. 

(2)  In  award  year  1S82-83. 

fit  the  difference  between  S2.100  and 
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§  690.6    Pell  Grant  payments  from  more 
than  one  Institution. 

A  student  will  not  be  entitlcci  to 
receive  Pell  Grant  piiyments 
concurrently  from  more  than  one 
institution  or  from  the  Secretary  and  an 
institution. 

(20U.S.C.  1070a.) 

§  690.7    Institutional  eligibility. 

(a)(1)  An  institution  of  higher 
education  is  eligible  to  participate  in  the 
Pell  Grant  Program,  li  it — 

(i)  Meets  the  appropriate  definition  set 
forth  in  34  CFR  668,  Subpart  A, 

(ii)  Enters  into  a  program  participation 
agreement  with  the  Secietary,  and 

(iii)  Complies  with  that  agreement  and 
with  the  applicable  provisions  of  34  CFR 
Part  668  of  this  title,  "Student 
Assistance  General  Provisions." 

(2)  If  an  institution  becomes  eligible 
during  an  award  year,  a  student  enrolled 
and  attending  that  institution  will  be 
eligible  to  receive  a  Pell  Grant  for  the 
payment  period  during  which  the 
institution  became  eligible  and  any 
subsequent  payment  period. 

(b)(1)  An  institution  of  higher 
education  becomes  ineligible  to 
participate  in  the  Pell  Grant  Program  if  it 
no  longer  meets  the  applicable  definition 
set  forth  in  Part  668  of  this  title,  or  if  its 
eligibility  is  terminated  under  the 
procedures  set  forth  for  terminating 
institutions  in  Part  668  of  this  title. 

(2)  If  an  institution  becomes  ineligible 
during  an  award  year,  an  eligible 
student  who  was  attending  the 
institution  and  who  submitted  a  valid 
SER  to  the  institution,  or  to  the 
Secretary  if  the  institution  participates 
under  the  Alternate  Disbursement 
System  (.^DS),  before  the  date  the 
institution  became  ineligible,  will  be 
paid  a  Pell  Grant  for  tliaf  award  year 
for — 

(i)  The  payment  period  that  the 
student  com.pleted  before  the  institution 
became  ineligible,  and 

(ii)  The  payment  peiiod  in  which  the 
institution  became  ineligible. 

(c)  An  institution  participating  in  the 
program  under  ADS  '.vhici;  becomes 
ineligible  m.ust  pre.  ide  the  Secretary 
with  ihu  name  an:j  cr-r.ilr-.ent  status  of 
each  student  v/ho  a;  pi:;- J  hn  and  was 
determined  eLg'bie  for  a  Pell  Grant  who 
was  atter.Jing  the  in'^.l.^utinn  when  its 
eligibility  was  terminated. 

(d)  An  institution  participatiiig  in  the 
progra.m  under  the  ReguLir 
Disbursement  System  which  beromes 
ineligible  must  supnly  t^^  the  Secretary — 

(1)  Tl'.e  name  and  enrollment  status  of 
each  eligible  student  who,  during  the 
award  year,  submitted  a  valid  SER  to 
the  institution  before  it  become 
ineligible. 


I'J.]  The  amoer.t  of  fu;:dfi  paid  to  each 
Pell  Grant  recipient  for  that  award  year. 

(3)  The  a.mount  due  to  each  student 
eligible  to  receive  a  Pell  Grant  through 
the  end  of  the  payment  period;  and 

(4)  An  accounting  of  the  Pell  Grant 
expenditures  for  that  ,jwHrd  year  to  the 
d.Jte  of  termination. 

(iOUS.C.  KVOa.) 

§  6S0.8    Consortium  Agreements. 

(a)  A  consortium  agreement  is  a 
written  agreement  between  at  least  two 
institutions  which  enables  an  enrolled 
student  in  an  eligible  program  at  one 
institution  to  take  co-irses  at  other 
institutions  which  apply  towards  his  or 
her  certificate  or  degr"e  at  the  first 
institution. 

(b)  If  two  eligible  institutions  have 
entered  into  a  consortium  agreement, 
the  institution  at  which  Lhe  student  is 
enrolled  and  expects  to  receive  a  degree 
or  certificate  calculates  and  pays  the 
student's  Pell  Grant.  However,  if  the 
student  is  attending  an  institution  other 
than  the  institution  at  which  he  or  she  is 
enrolled  and  expects  tn  receive  a 
degree,  the  institution  at  which  the 
student  is  actually  in  attendance  may 
pay  the  student's  Pel!  Grant  if  both 
institutions  agree  in  writing  to  that 
arrangement. 

(c)  The  institution  which  calculates 
and  pays  the  student  a  Pell  Grant  must 
take  into  account  courses  taken  by  the 
student  at  both  institutions  in 
deteimining  the  student's  enrollment 
status  and  cost  of  attendance. 

(.:o'J.SC.  Kiroa.) 

§  690  9     Determination  of  enrollment  status 
under  special  circumstances. 

(a)  Nun-credit  remedial  courses. 

(1)  When  calculating  a  student's 
enrollment  status,  neither  the  institution 
nor  the  Sccre'ary  may  count  any  course 
in  a  program  of  inst:  ur.tion  leading  to  a 
high  school  diploma  or  the  recognized 
eo,uivalent  of  a  high  school  diploma. 
e\en  if  the  course  is  necessary  to  enable 
the  student  to  complete  the  degree  or 
certificate  program. 

[2]  Except  as  provided  in  paragraph 
(al(l)  of  this  section,  in  determining  a 
student's  enrollment  status,  the 
i.nstituiinn  and  Secret.nry  will  include 
.^ny  nca-credit  rcmctlial  course  in  which 
the  student  is  enrolled.  If  a  non-credit 
remedial  course  is  not  measured  by 
clock  or  credit  hours,  the  institution 
must  determine  the  equivalent  number 
of  clock  or  credit  hours  which  should  be 
included  for  that  work.  A  non-credit 
remedial  course  is  a  course  of  study  for 
which  no  credit  is  given  toward  a 
certifica*e  or  degree  and  which  is 
designed  to  increase  the  ability  of  the 
student  to  pursue  an  undergraduate 


course  of  study  leading  to  that 
certificate  or  degree. 

(b)  Combination  of  regular  and 
correspondence  study 

(1)  If — in  addition  to  regular 
coursework — an  eligible  student  takes 
correspondence  courses  from  either  his 
or  her  own  institution  or  another 
institution  under  a  consortium 
agreement  with  the  student's  institution. 
the  correspondence  work  may  be 
included  in  determining  the  student's 
enrollment  status. 

(2)  Except  as  noted  in  subparagraph 
(3),  the  correspondence  work  that  will 
be  included  is  that  amount  of  work 
which — 

(i)  Applies  toward  the  student's 
degree  or  certificate  or  is  remedial  work 
necessary  for  the  student  to  proceed  in 
his  or  her  course  of  study: 

(ii)  Is  completed  within  the  period  of 
time  required  for  regular  course  work: 
and 

(iii)  Does  not  exceed  the  amount  of 
the  student's  regular  course  work. 

(3)  Notwithstanding  subparagraph 
(b)(2)(iii),  a  student  who  would  be  a 
half-time  student  based  solely  on  his  or 
her  correspondence  work  will  be 
considered  a  half-time  student  unless 
the  calculation  in  subparagraph  (b)(2) 
indicates  a  greater  status. 

(20  U.S.C.  1070a.) 

§  690.10    Administrative  cost  allowance  to 
participating  schools. 

(a)  The  Secretary  will  pay  to  each 
participating  institution  an  amount  equal 
to  $iO  per  award  year  for  each  student 
who  receives  a  Pell  Grant  at  that 
institution  for  that  year. 

(b)  All  funds  an  institution  receives 
under  this  section  must  be  used  solely 
for  the  institution's  costs  of 
administering  the  Pell  Grant, 
Supplemental  Educational  Opportunity 
Grant,  College  Work-Study  and 
National  Direct  Student  Loan  programis. 

(20  U.S.C.  1096) 

2.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Application  Procedures  for 
Determining  Expected  Family 
Contribution 

§690.11     Application. 

(a)  As  the  first  step  to  receiving  a  Pell 
Grant,  a  student  applies  on  an  approved 
form  to  the  Secretary  to  have  his  or  her 
expected  family  contribution 
determined.  Facsimile  copies  of  this 
form  are  not  acceptable. 

(b)  The  student,  and  where  relevant, 
the  student's  parents  or  spouse,  must 
submit  information  that  is  accurate  and 
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(2)  Subtracting  from  that  amount,  the 
applicant's  expected  family 
contribution:  and 

(3)  Reducing  the  remaindei,  bcis,-d  en 
the  applicant's  expected  familv' 


may  excpd  50  percent  of  the  recipient's 
cost  of  attendance: 

(1))  if  the  m-aximu-ii  grant  for  that 
audrd  year  is  at  least  Sl.flOl  but  not 
mere  than  52.099,  no  grant  may  exceed 


would  receive,  projected  on  the  basis  of 
a  full  academ.ic  year,  would  be  less  thjin 
either  S200  at  full  funding  or  $50  at  less 
than  full  funding;  and 
[2]  The  amount  of  a  student's  award 
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complete  as  of  the  date  the  application 
is  signed. 

(c)  The  address  provided  by  the 
student  must  be  his  or  her  residence  and 
not  the  address  of  the  school,  unless  the 
student  resides  at  the  school. 

[20  t:.S  C   1070a) 

fj  690.1 2    Certification  of  information. 

(a)  The  applicar.t,  and  where  relevar:t 
the  applicant's  parents  or  spouse,  must 
provide  (if  reques;ed  by  either  the 
S(;c:retary  or  the  sch;>oi)  inform.aiion  nt 
doi:un!ents,  including  a  copy  of  Federal 
Income  Tax  Returns  necessary  to  verify 
the  accuracy  of  thi  ii'.forniation 
provided. 

(b)  Failure  to  pn/vide  the  requested 
documentation  may  rr,.;ike  the  applicnut 
ineligible  to  receive  ;•  Pell  G.''ant 

i-o  I'sr.  i()7().!) 

5  690. 1 3    Deadline  for  f tling  applications. 

For  ci-rh  award  year  the  Secretary 
will  es'ablish  application  filing 
deadliiu'.s  for  determining  expected 
Family  contributions. 
lifii;  sr.  ifr!)ci) 

t  S90.14     Notification  of  expected  family 
contribution. 

'Il.e  Secietary  wtl!  send  to  eiuh 
t-hcjihle  applicant  a  "S.udent  E''gibility 
Report"  (SFR)  which  ?t^.tes  the  .amount 
i)f  thr?  Hpp!ii.;ant's  expected  family 
1  Miitiibuti-ju  and  information  used  in 
that  computation. 

(2LU:.SC.  l()7t):i; 

5  690  IS     Applicant  s  f€quest  for 
recomputation  of  expected  <.3m'!y 
contribution  because  of  clerical  or 
arithmetic  error. 

(rt)  An  ,ip;)l;c  !  .:  •:.,.-,  r^riietit  a 
reconiputatiui;  r.t  ;:  s  <,.  ft?:  expected 
family  contribution  if  he  or  she  believes 
a  clerical  or  arithm.etic  error  Hhr 
occurred,  or  if  the  infcrn^'ilion  submitted 
w.;is  inaccurate  wi'.en  tlie  applicntir^n 
was  signed. 

(h)  A  request  for  recomputation  must 
!)e  made  on  an  approved  form  and  must 
he  received  by  the  Secretary  no  later 
(ban  the  annual  deadline  unless  the 
recomputation  ib  neressarj'  because  of  h 
i('<,nrr.st  n:ade  by  the  Secretary  to  verify 
iniorm;;lion. 

(20  I'.s  r:  nrn,') 

^  690.16  Request  tor  recomputation  of 
expected  family  conlriijution  because  of 
extraordinary  circumstances. 

!;;  iiling  an  application  to  hice  .m 
e,Kpe(:ttfd  family  ccintribut;un 
dettrmined,  an  applicant  may  pro.  ide 


financial  information  relating  to  the  tax 
year  immediately  following  the  base 
year  if  the  conditions  in  §§  690.39  or 
690.48  apply. 

C^n  U.S.C.  1070a) 

3.  Subpart  F  is  amended  to  read  as 

follows: 

Subpart  F— Determination  of  Pell 
Grant  Awards 

$  690.S1     Submission  process  and  deadline 
for  student  eligibility  report 

(u)(l)  A  student  applies  for  a  Pell 
Cirant  by  submitting  a  valid  'Student 
Eligibility  Report"  (SER)  to  his  or  her 
insiiiu'ion  or  to  the  Secrei..jry,  if  that 
ii:s'ituliou  is  pariic.pating  in  the  Pell 
Grant  Program  under  the  Alternate 
flisbursement  System  (ADS).. 

(2)  The  SER  is  considered  valid  only  if 
,dl  inforniatitm  iis^d  in  the  r.a'culhtion  of 
the  eligibility  index  is  complete  and 
Hccuiate  when  the  application  was 
signed.  Institutions  are  entitled  to  rely 
on  SF.K  informaiiOT  e\::ept  urder 
conciit'on.s  set  forth  in  §  690.77. 

(b)  Ev;  ppt  as  noted  in  §  690  77,  io 
rec'Mve  a  Pel!  Cr.inf.  a  student  who 
euroils  before  May  1  of  an  award  year 
must  submit  the  SE'f{  to  his  cr  her 
institution  on  or  bc'^re  \!ay  3t  of  th:;; 
award  year. 

A  student  who  erxol's  for  Ine  tirt-I 
time  in  the  award  year  on  or  after  Ntjy  I 
of  that  award  year  may  subfiit  the  5ER 
to  the  institution  en  nr  bpf^irf  June  .'tO  ';f 
thnt  award  year. 

(c)  A  student  afte.ading  an  institution 
participating  in  the  Pell  Grant  Program 
under  Ih.e  ADS  has  an  additional  ten 
days  to  submi'  the  SFR  *o  t'ne  Secretary: 
June  iO  for  those  \\ho£r.rn!I  befce  N!jy 
1.  and  July  Id  fo;  ihae  who  ?nroll  or,  or 
rifter  May  1. 

(d)  A  student  who  iuvr:  ts  .tn  SER  'o 
an  institution  when  he  or  she  is  no 
longer  enrolled  ;=.nd  eligible  For  payment 
at  that  institution  may  not  be  pdd  a  Pell 
Grant. 

ijot,,s.i:  11)-!), ,1 

^  590.62     Calculation  of  a  Scheduled  Peii 
Grant  at  *uli-fundtng. 

[a]  '-\  lii'n  funds  a-e  available  to 
satisfy  all  pr.y-r.i  nts,  the  Secretary  will 
pay  each  eligible,  full  time  s'udent  for  a 
coTuplrte  academic  yf,ar  a  S:;hedu!ed 
!'rl!  i;:;,r,t  which  \s  the  lowest  of: 

(11  In  award  year  1981-82, 

(i)  the  difference  between  S1.900  and 
the  evpccted  family  contribution  stated 
on  his  or  her  SER;  or 


(ii)  50  percent  of  his  or  her  cost  of 

attendance:  or 

(iii)  the  difference  between  his  or  her 
cost  of  attendance  and  expected  family 
contribution. 

(2)  In  award  year  1982-83. 

(i)  the  difference  between  S2.100  and 
the  expected  family  contribution  stated 
on  his  or  her  SER:  or 

(ii)  60  percent  of  h:s  or  her  cost  of 
attendance:  or 

(iii)  the  difference  between  his  or  her 
cost  of  attendance  and  expected  family 
i:ontrilu,tion. 

(31  Ir.  award  year  1953-84. 

(i)  the  difference  between  S2..'?00  and 
trie  expected  family  cor.rributa.n  stated 
on  his  or  her  SER:  or 

(ii)  65  percent  of  h;s  or  her  cost  of 
r.'tenda.ice.  or 

(;iil  ti^c  d.ffi'ience  between  his  or  her 
cost  of  al'endanc  e  and  expected  f.i.mtly 
(.ontribution. 

(4)  In  avvard  year  13B4-^>5. 

(i)  the  difference  between  $2,500  and 
his  -ir  her  expected  tam:!v  co'"'r;'jut;on 
Suited  op.  his  or  her  SER;  cr 

(ii)  Gfi  percent  of  his  or  her  cost  of 
attendance:  or 

[v.i]  the  difference  between  his  or  her 
cost  of  attendance  and  expected  fam.ly 
contribution. 

(5)  In  award  ye  at  l«85-l)8. 

(ij  the  difference  between  82.600  and 
ihe  expec  ted  family  contribation  stated 
oil  his  ur  her  SER;  or 

(ii)  70  percent  of  his  cr  her  cos*  of 
r.ttendance;  or 

(iii)  the  diiTeronce  between  his  or  her 
cost  of  attendance  and  expected  family 
contribution. 

(b)  Notwithstanding  paragraph  (a)  of 
tVd?.  section,  no  pajment  will  be  made  if 
Ihe  students  Scheduled  Peil  Grant  is 
less  than  $200. 

tJOlt.SC  li)7Uh(a)i:t  1 

s'  690.63     Calculation  of  a  Scheduied  Peif 
Grant  at  less  than  fuli  funding. 

(a)  When  funds  are  not  available  to 
.satisfy  all  payments,  the  Secretary 

cdlcuh:trs  a  Scheduled  Pell  Grdnt  ^'(  U'ss 
than  full  funding  by — 

(1)  Ofiermining  the  maximum  grant 
award  ,it  full  funding  for  that  award 
year.  'The  m.aximum  grant  award  is  the 
maximum  Pe'l  Grant  authorized  for  the 
a.Nvtrd  ytii  without  regard  to  an 
applicant's  expected  family  contribution 
or  cost  of  attendance. 
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second  in  the  same  award  year,  the 
student  must  su'omit  an  SER  to  the 
second  institution  or  to  the  Secretary  for 
an  institution  participating  in  the 
program  under  ADS. 

(\,\  TVin   cor-rtnr.    in  cf  i  1 1 1 1  inn    fnr   tno 


an  agreement  with  the  Secretary  to 
calculate  and  pay  Pell  Grant  awards. 

[:o  U.S.C.  loroa) 

§  690.72    Institutional  agreement— regular 
disbursement  system  iROS). 


Secretary  will  pay  and  institution's 
students  ONLY' if  the  institution  enters 
into  an  .ADS  agreement  (See  §  690.92.). 

(20  U.S.C,  loroaj 

§  690.74     Advancement  of  funds  to 
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(2)  Subtracting  from  that  amount,  the 
applicant's  expected  family 
contribution:  and 

(3)  Reducing  tho  remainder,  bas,:d  cr. 
the  applicant's  expected  family 
contribution,  accordi:;g  to  the  tt.ble  in 
parngrai'h  (b)  of  this  section. 

Thti  anhjunt 

i.vlrukited 

in  parayrapb 

(a)  of  this 

(bj  I;  thr  appir  ur.'.'s  I'.pffli'd        ^section  is 

t'j:::':.  rort-:hji:ijon  is:  reduced  by: 

SO  to  3600  ,  M.— 0 

S601  to  saoo  , 10 

S801  loSI.OtO — .* _ --  20 

S1,00i  10  S1  "0C...._ . — — ,. ^0 

$i.2ot  10  :'  ..0 : 40 

$'  eoi  01  "o  t  50 

(c)  If  the  amount  appropriated  for  an 
award  year  exceeds  the  amount  needed 
for  making  payments  under  paragraph 
(a)  of  this  section,  tne  Secretary  shall 
pay  the  excess  to  each  eligible  student 
in  proportion  to  the  degree  that  the 
student's  award  wa'=  reduced  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  If  the  amount  appropriated  for  an 
award  year  is  less  than  the  amount 
needed  for  making  grants  under 
paragraph  (a)  of  this  section,  the 
Secretary  shall  reduce  each  amount 
determined  under  paragraph  (a)  of  this 
section  according  to  the  following 
formula: 

Scheduied  Pell  Grant  at  Pro-Rata  Reduction 
eqiidls  amount  determined  in  paragraph 
(a)  of  this  section  times  appropriations 
availubie  for  Pell  Grants  divided  by 
appropriation  nerded  to  fund  Pel!  Grants 
■«der  piiragraph  (a!  of  this  section. 

(ej  At  less  than  full  funding,  the 
Secretary  will  pay  a  Pell  Grant  to  a  full 
time  student  for  a  full  academic  \ear  in 
an  amount  whi.'rh  is  the  lowe'^.t  of: 

(1)  The  amount  calculated  in 
paragraph  (a),  (c)  or  (dl  of  this  sf-rt;on, 
as  appropriate: 

(2)  The  appropri.iif  ct'St  of  r.ttendance 
iipiitalion:  or 

(3)  The  difference  bet\vi;en  tlic 
student's  cost  of  atiemJance  and 
expected  family  contribution. 

(f)  Notwithstandiiiji  parag:a;,h  if)  of 
this  section,  no  payment  may  be  made  if 

(1)  The  student's  award  is  less  than 
$50:  or 

(2)  The  student's  Scheduled  Pell  Grant 
at  full  funding  is  less  than  $200. 

(20U.S.C  1070a! 

§  690.64    Maximum  Pell  Grant  as 
percentage  of  cost  of  attendance. 

Notwithstanding  §  690.62  and  §  690.63, 

in  any  award  year- 
fa)  If  the  maximum  grant  for  that 

award  year  is  $1,900  or  less,  no  grant 


may  e\cr-i^ii  50  percent  of  the  recipient's 
cost  of  attendance: 

(b)  If  the  m.aximum  grant  fcr  that 
auard  year  is  at  least  Sl.flOl  but  not 
n^cre  than  S2.099,  no  grant  may  exceed 
rj  percent  of  the  recipient's  cost  of 
attendance; 

(c)  If  the  maximum  grant  for  that 
award  year  is  at  leat!  S2.irX)  but  not 
more  than  $2,299.  no  grant  may  exceed 
60  perc;er'  of  the  recipient's  cos!  of 
attendance;  and 

(d)  If  the  maximum  gr.int  for  any 
award  year  is  ai  least  S2..'300  but  not 
more  than  $2,599.  no  grant  may  exceed 
65  percent  of  the  recipient's  c:u;;i  of 
attendance. 

{'10  U.SC.  'iirOaJ 

§  690.65    Calculation  of  a  Pell  Grant  for  a 
payment  period. 

(a)  At  those  institutions  using 
semesters,  trimesters,  quarters,  or  other 
academic  term.s  and  measuring  progress 
by  credit  hours,  a  student's  Pell  Grant 
for  each  payment  peiiod  is  calculr.ted  as 
follows: 

(1]  Determine  his  or  her  enrollment 
status  for  the  term. 

(2j  Based  upon  tha*  enrollment  status, 
determine  his  or  her  annual  award  from 
the  Payment  Schedule  (fuil-timc 
students),  or  one  cf  the  Disbursement 
Si'hedules  (part-time  students),  as 
appropriate. 

(3)  Divide  the  amount  determined  in 
<;ubpa:agi aph  [2)  by  the  number  of  terms 
in  an  academic  year  it  those  terms  are  of 
equal  length. 

(4)  If  those  terms  are  not  of  equal 
leng;h.  determine  that  portion  of  the 
av.'ard  derived  in  stibparngraph  (2) 
which  rctlec's  the  proportion  of  the 
academic  year  represer;ted  by  that  tfrm. 
However,  a  payment  for  any  term  may 
not  exceed  50  percent  of  the  award 
determined  in  subparagraph  (2).  To 
insuf^e  this,  payments  foi  unequal  terms 
mr.st  be  adjusted  if  necessary. 

(hj  At  those  instituiiors  which 
measure  progress  by  clock  hours  or 
which  measure  progress  by  credit  hours 
or  units  b'.it  Jo  not  ui^e  sc.nesters. 
trimesters,  quarters  or  other  academic 
tetms,  a  student's  Pell  Grant  fur  each 
payment  period  is  ca'culated  by: 

(])  Defern;;ning  the  student's 
Schriduied  Peil  Grant;  and 

[2]  Multiplying  the  Sc(  .■dulcd  i>e!l 
Grant  by: 

The  number  of  credit  or  clock  hours  llie 

sturlenl  is  expei.ted  to  tiike  in  a  payment 
pRriod  divided  bj  the  nu,iiber  nf  credit  or 
clock  hours  t.'iat  d  full-time  studf.nl 
would  tjke  in  an  acadinnic  year. 

(b)  Notwithstanding  paragraphs  (.i) 
and  (b)  of  this  section — 

(1)  A  student  may  not  receive  a  Pell 
Grant  if  the  amount  which  the  student 


would  receive,  projected  on  the  basis  of 
a  full  academ.ic  year,  would  be  less  than 
either  S200  at  full  funding  or  $.50  at  less 
than  full  funding;  and 

(2)  The  amount  of  a  student's  award 
for  an  award  period  may  not  exceed  his 
or  her  Scheduled  Pell  Grant  award  for 
that  award  year. 
U')  U,S,C.  1070a) 

§  690.66    Calculation  of  a  Pell  Grant  for  a 
payment  period  which  occurs  in  two  award 
periods. 

A  student  who  enrolls  in  a  payment 
period  which  is  scheduled  to  occur  in 
two  award  years  shall  be  paid  in 
accordance  with  the  following  rules — 

(a)[l)  The  entire  payment  period  will 
be  considered  to  occur  within  one 
award  year. 

(2)  The  institution  will  determine  the 
avv^ard  year  in  which  the  payment  period 
will  be  placed. 

(3)  The  determination  made  in 
paragraph  (a)(2]  of  this  section  must  be 
the  same  for  all  Pell  Grant  recipients  for 
all  payment  peiiods  (in  a  program) 
which  begin  on  the  same  day. 

(4)  If  the  institution  places  the 
payment  period  in  the  first  award  year, 
it  must  pay  the  student  with  funds  from 
the  first  award  year. 

(5)  If  the  institution  places  the 
payment  period  in  the  second  award 
year,  it  must  pay  the  student  witb  f\inds 
from  the  second  award  year. 

(b)  The  institution  may  not  make  a 
pay^nent  which  will  result  in  the  student 
receiving  more  than  his  or  her 
Scheduled  Pel!  Grant  award  for  that 
award  year. 

(c)(1)  If  a  term-based  institution  offers 
a  series  of  mini-sessions  v.hich  occurs  in 
two  award  years,  the  combined  sessions 
will  be  treated  as  one  term.  A  student 
may  not  receive  more  than  one  term's 
award  for  completing  any  combination 
of  these  sessions. 

(2)  For  such  mini-sessions,  a  term- 
based  institution  must  determine  thi- 
student's  enrollment  status  for  the  entire 
term.  That  enrollment  status  will  be 
based  upon — 

(i)  The  tc'a!  num.ber  of  credits 
enrolled  for  in  all  sessions  if  diat 
nuuiber  is  known  when  the  award  :s 
calculated,  or 

(iij  A  projected  number  of  credits 
based  upon  the  credits  eni-olled  tor  ui 
the  first  session,  if  the  number  cf  cr,;di1s 
to  be  taken  in  subsequent  sessions  is 
unknown  when  the  award  is  calculated. 

(20  U.S.C.  1070a) 

§  69C.67  Transfer  student:  attendance  at 
more  than  one  institution  during  an  award 
period. 

(a)  If  a  Pell  Grant  recipient  withdraws 
from  one  institution  and  enrolls  at  a 


second  in  the  same  award  year,  the 
student  must  submit  an  SER  to  the 
second  institution  or  to  the  Secretary  for 
an  institution  participating  in  the 
program  under  ADS. 

(b)  The  second  institution  [or  the 
Secretary  for  ADS  schools)  calculates 
the  student's  award  according  to 
§  690.65 

(cj  The  second  institution  (or  the 
Secretary  for  ADS  schools)  pays  a  Pell 
(i'Mnt  for  only  that  portion  of  the  award 
\r  r—  in  which  the  student  is  enrolled  at 
that  institution.  The  grant  must  be 
adjusted  to  ensure  that  the  student  does 
not  exceed  the  Scheduled  Pell  Grant  for 
that  award  year. 

(d)  A  transfer  student  must  repay  any 
amount  received  in  an  award  year 
which  exceeds  the  Scheduled  Pell  Grant. 

(20  U.S.C.  1070a) 

§  690.63    Correspondence  study. 

.\  st,;dent,  enrobed  in  a  program  of 
study  by  correspondence  will  be  paid 
according  to  the  following  procedures; 

(a)  The  institution  prepares  a  written 
schedule  for  submission  of  lessons.  This 
schedule  must  reflect  a  work  load  of  at 
least  12  hours  of  preparation  per  week. 
It  is  used  to  determine  the  length  of  the 
program. 

(bj  The  ='udent's  Pell  G;ant  for  an 
aw.ird  \ear  is  calculated  by: 

(1)  De  ter-iiining  the  Scheduled  P.>^11 
Grant  according  to  §§  690.f2  or  690  63. 
whichever  is  appropriate,  taking  into 
account  §  590.64,  and 

(2)  Mubipiiin^  the  Scheduled  Pell 
Grant  by  the  lesser  of  the  fol'i  win;^ 
fractions- 

''2  or  the  hoL'rs  oi  prjparatiun  w.  ihs'  awa'd 
yc.Tr  cHviued  by  the  hours  of  pri^p;ir.it;-.)n 
in  tht'  academic  year. 
(This  prccedord  Ir.sures  that  students  in  a 

prygiain  of  study  by  coriespunderLCc  are  i;ai(i 

as  h  '■'■-tirn''  stii'len's.) 

(J;  A  sluder.t  will  receiv.'  two  equal 
p.iyn.cnit)  fcr  3n  award  year.  The  fiist 
paymcitt  vj\\\  be  made  after  the  student 
has  submittrrd  25  percent  of  the  lessons 
sclieduL'd  fui  the  cward  ye,>r. 

(e)  The  final  paymr;nt  will  be  rcaie 
afiar  the  itudenl  hds  subndtted  75 
percent  of  the  lessons  scheduled  !  ^r  tho 
award  vear. 

(20  U.S.C.  1070d) 

4,  Subpait  G  if.  amended  to  read  as 
follows: 

Subpart  G  — AdmiiriStration  of  Grant 
PayiT^ents— Regular  Disbursement 
System 

§  690.71     Scope. 

Ihis  subpart  deals  with  program 
administration  by  an  institution  of 
higher  education  that  has  entered  into 


an  agreement  with  the  Secretary  to 
calculate  and  pay  Pell  Grant  awards. 

[20  U.S.C.  1070ai 

§  690.72    Institutional  agreement— regular 
disbursement  system  (RDS). 

(a)  The  Secretary  may  enter  into  an 
agreemient  with  sn  institution  of  higher 
education  under  which  the  institution 
will  calculate  and  pay  Pell  Grants  to  its 
students.  The  agreement  will  be  on  a 
standard  form  provided  by  the  Secretary 
and  will  contain  the  necessary  terms  to 
carry  out  this  part. 

(b)  The  Secretary  will  send  a  Payment 
Schedule  for  each  avi^ard  year  to  an 
institution  that  has  entered  into  an 
agreement  under  paragraph  (a)  of  this 
section. 

(20  U.S.C.  loroa) 

5  690.73    Termination  of  agreement — 
regular  disbursement  system. 

(a)  Termination  by  the  Secretary.  The 
Secretary  may  terminate  the  agreement 
with  an  institution  by  giving — 

(1)  30  days  written  notice;  or 

(2)  Less  than  30  days  written  notice  if 
it  is  necessary  to  prevent  the  likelihood 
of  a  substantial  loss  of  funds  to  the 
Federal  government  or  to  students. 

(b)  Information  provided.  The 
institution  miust  provide  the  following 
i.'iformation  to  the  Secretary  if  the 
Secretary  terminates  the  agreement: 

(1)  The  name  and  enrollment  status  of 
cat  h  el;"ible  stucent  who  submitted  a 
valid  SER  to  the  instituticn  liefore  the 
termin.Jtion  date; 

(2)  The  amount  cf  funds  the  institution 
paid  to  Pell  Grant  recipients  for  the 
award  year  in  which  ♦he  agTeem.ent  is 
terminated; 

(,.'•)  The  am.ount  due  to  each  student 
eligible  to  receive  a  Pell  G.^ant  through 
the  end  of  the  award  year;  and 

(4)  An  accounting  of  Pell  Grant 
e;\pcnditures  to  the  date  cf  teimination. 

(c)  Termination  by  the  in-'itution.  The 
institution  m.ay  'erminate  the  agreement 
In  ai'-  ing  the  Secretary  \iTii;en  notice. 

'I  he  termination  beroinas  effective  on 
|ii;e  30  cf  th,-:t  award  year.  The 
institution  must  cany  out  the  agreement 
for  t!.e  icmainder  of  the  av.ard  year. 

(d)  Termination  because  cf  a  change 
in  ownership  which  re.''-;dts  in  a  change 
of  control.  The  agreem.ent  automatically 
terminates  when  an  institution  changes 
ownership  v\hich  results  in  a  change  of 
coiitrol.  The  Secretary  will  enter  into  an 
agreement  with  the  new  owner  if  the 
inslitutiun  complies  with  requirements 
sc:  forth  in  Subpart  B  of  the  Student 
Assistance  Genera!  Provisions  (34  CFR 
Part  668). 

(e)  If  an  agreement  is  terminated,  the 
institution's  eligibility  as  discussed  in 

§  690.7  is  not  terminated  but  the 


Secretary  will  pay  and  institution's 
students  ONLY"  if  the  institution  enters 
into  an  ADS  agreement  (See  §  690.92.). 

(20U.S,C,  lOrOaJ 

§  690.74     Advancement  cf  funds  to 
institutions.  ' 

The  Secretary  wi!i  advan^gfunds  for 
each  award  year,  from  time  toiimie.  to 
RDS  institutions,  based  on  his  or  her 
estimate  of  the  institution's  need  for 
funds  to  pay  Pell  Grants  to  its  students. 

(20  U.S.C.  1070a) 

§  690.75    Determination  of  eligibility  for 
payment. 

(a)  An  institution  may  pay  a  Pell 
Grant  to  a  student  only  after  it 
determines  that  the  student — 

(1)  Meets  the  eligibility  requirements 
set  forth  in  §  690.4; 

(2)  Is  maintaining  satisfactory 
progress  in  his  or  her  course  of  study; 

(3)  Is  not  in  default  on  any  National 
Defense/Direct  Student  Loan  made  by 
that  institution  or  on  any  G.jaranteed 
Student  Loan  or  Parent  Loan  for 
Undergraduate  Students  (PLUS) 
recei\ed  to  meet  the  cost  of  attendance 
at  that  institution;  and 

(4)  Does  not  owe  a  refund  yn  a  Pell 
Grant,  a  Supplemental  Grant  or  a  State 
Student  Incentive  Grant  received  to 
meet  the  cost  of  attending  that 
institution. 

(b)(ll  Before  making  any  payment  to  a 
student,  the  institution  must  connrm  that 
he  or  slie  continues  to  m.eet  the  cnteria 
set  forth  in  paragraph  (a)  of  this  section. 

(2)  However,  if  an  eligible  student 
submits  an  SER  to  the  institution  and 
bocom.es  ineligible  before  receiving  a 
payment  the  institution  must  p?y  the 
student  only  the  amount  which  it 
determines  could  have  been  used  for 
educational  purposes  before  the  student 
became  ineligible. 

(c)  If  an  ini'tituiion  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  nnt  ntamtaining  satisfactory 
progress,  but  reverses  itseii  BEFORF,  the 
end  of  the  payment  period,  the 
institution  m.ay  pay  a  Pel!  Grant  to  the 
student  for  tn.e  entire  payment  period. 

(d)  It  an  institution  determ.uies  at  the 
beginning  of  a  payment  penod  that  a 
studont  is  not  maintai.nmg  satisfactory 
progiess,  but  reverses  itself  AFTER  the 
end  of  ih'T'  payment  period,  the 
institution  m,ay  neither  pay  the  student  a 
Peil  Grant  for  that  paym^ent  period  nor 
make  adjustmients  in  subsequent  Pell 
Grant  payments  to  compensate  for  the 
loss  of  aid  for  that  period. 

(e)  Conditions  under  which  students 
who  are  overpaid  grants  may  continue 
to  receive  Pell  Grants  are  are  follows: 

(1)  Overpayment  of  a  Pell  Grant.  If  an 
institution  makes  an  overpayment  of  a 
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Pell  Grant  to  a  student,  it  may  continue 
to  make  Pell  Grant  payments  to  that 
student  if  (i)  the  student  is  otherwise 
eligible;  and  (ii)  it  can  eliminate  the 
overpayment  in  the  award  year  in  which 
it  occurred  by  adjusting  the  subsequent 


(h)  For  purposes  of  this  section,  an 
overpayment  of  a  grant  means  that  a 
student  received  payment  of  a  grant 
greater  than  the  amount  he  or  she  was 
entitled  to  receive. 


f2n  U.S.C.  I070al 


Secretary  in  accordance  with  the 

procedures  referenced  in  paragraph  (c) 

of  this  section, 
(e)  A  student  corrects  an  SER  by — 
(1)  Providing  accurate  information  on 

the  SER; 
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days  before  the  first  day  of  classes  of  a 
payment  period. 

(3)  The  earliest  an  institution  can 
credit  a  registered  student's  account  is  3 
weeks  before  the  first  dav  of  classes  of  a 


payment  period. 


*k., 


the  Pell  Grant  account  even  if  it  cannot 
collect  the  overpayment  from  the 
student. 

(b)  If  an  institution  m.akes  an 
ove.-paym.ent  for  which  it  is  not  liable  it 
must  help  the  Secretary  recover  the 


(ii)  The  portion  of  the  payment  period 
at  the  new  enrollment  status;  and 

(iii)  Any  change  in  the  student's  cost 
of  attendance. 

(20  U  S.C   lO-Oa) 

S  RQn  ft9      Ficral  r^ontrni  and  fund 
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Pell  Grant  to  a  student,  it  may  continue 
to  make  Pell  Grant  payments  to  that 
student  if  (i)  the  student  is  otherwise 
eligible;  and  (ii)  it  can  eliminate  the 
overpayment  in  the  award  year  in  which 
it  occurred  by  adjusting  the  subsequent 
Pell  Grant  payments  for  that  award 
year. 

(2)  Overpayment  of  a  Pell  Grant  due 
to  institutional  error.  In  addition  to  the 
exception  provided  in  paragraph  (e)(1) 
of  this  section,  if  the  institution  makes 
an  overpayment  of  Pell  Grant  to  a 
student  as  a  result  of  its  own  error,  it 
may  continue  to  make  payments  to  that 
student  if; 

(i)  The  student  is  otherwise  eligible, 
and 

(ii)  The  student  acknowledges  in 
writing  the  amount  of  overpayment  and 
agrees  to  repay  it  in  a  reasonable  period 
of  time. 

(3)  Overpayment  on  a  Supplemental 
Grant.  An  institution  may  continue  to 
make  Pell  Grant  payments  to  a  student 
who  receives  an  overpayment  on  a 
Supplemental  Grant  if: 

(i)  The  student  is  otherwise  eligible, 
and 

(ii)  It  can  eliminate  the  overpayment 
by  adjusting  subsequent  financial  aid 
payments  (other  than  Pell  Grants)  in  the 
same  award  year  in  which  it  occurred. 

(f)  An  institution,  in  determining 
whether  a  student  is  in  default  on  a  loan 
made  under  the  Guaranteed  Student 
Loan  Program  or  the  PLUS  Program,  may 
rely  upon  the  student's  written 
statement  that  he  or  she  is  not  in  default 
unless  the  institution  has  information  to 
the  contrary. 

(g)  Conditions  under  which  students 
who  are  in  default  on  loans  made  for 
attendance  at  that  institution  may 
receive  Pell  Grants  are  as  follows: 

(1)  Guaranteed  Student  Loans  and 
Parent  Loans  for  Undergraduate  Student 
(PLUS).  An  institution  may  pay  a  Pell 
Grant  to  a  student  who  is  in  default  on  a 
Guaranteed  Student  Loan  or  a  PLUS 
Loan  if  the  Secretary  (for  federally 
insured  loans)  or  a  guaranteed  agency 
(for  a  loan  insured  by  that  guarantee 
agency)  determines  that  the  student  has 
made  satisfactory  arrangements  to 
repay  the  defaulted  loan. 

(2)  National  Defense/Direct  Student 
Loan.  An  institution  may  pay  a  Pell 
Grant  to  a  student  who  is  in  default  on  a 
National  Defense/Direct  Stadent  Loan 
made  at  that  institution,  if  the  student 
has  made  arrangements,  satisfactory  to 
the  institution,  to  repay  the  loan. 

(3)  The  Secretary  considers  a  National 
Defense  Student  Loan,  a  National  Direct 
Student  Loan,  a  Guaranteed  Student 
Loan,  or  a  PLUS  Loan  which  is 
discharged  in  bankruptcy  to  be  in 
default  for  purposes  of  this  section. 


(h)  For  purposes  of  this  section,  an 
overpayment  of  a  grant  means  that  a 
student  received  payment  of  a  grant 
greater  than  the  amount  he  or  she  was 
entitled  to  receive. 

(20  U.S.C.  1070a) 

§  690.76    Frequency  of  payment. 

(a)  In  each  payment  period,  an 
institution  may  pay  a  student  at  such 
times  and  in  such  installments  as  it 
determines  will  best  meet  the  student's 
needs. 

(b)  Only  one  payment  is  required  if  a 
portion  of  an  academic  year  occurring 
within  one  award  year  is  less  than  three 
months. 

(c)  The  institution  may  pay  funds  due 
a  student  for  any  completed  period  in 
one  lump  sum.  The  student's  enrollment 
status  will  be  determined  according  to 
work  already  completed. 

(20  U.S.C.  1070a) 

§  690.77    Verification  of  information  on  the 
SER— withholding  of  payments. 

(a)(1)  The  Secretary  may  require  that 
a  student  verify  the  information 
submitted  on  the  application  and 
included  on  the  SER,  by  submitting 
appropriate  documentation  to  the 
institution  or  to  the  Secretary. 

(2)  The  Secretary  may  also  require 
that  the  institution  withhold  payment  of 
a  student's  grant  until  the  institution  or 
the  Secretary  determines  that  the 
student  has  supplied  the  correct 
information. 

(b)  If  an  institution  believes  that  any 
information  on  the  SER  used  in 
calculating  the  student's  expected 
family  contribution  is  inaccurate,  or  if 
the  application  is  chosen  by  the 
Secretary  for  verification,  the  institution 
must  request  that  the  student  verify  the 
information  on  the  SER. 

(c)  The  Secretary  will  establish  and 
publish — 

(1)  Procedures  to  be  used  in  verifying 
information  for  selected  students 
("Validation  Procedures"),  and 

(2)  The  conditions  under  which 
payments  will  be  made  for  these 
students, 

(d)(1)  If  a  student  makes  a  correction 
which  results  in  a  change  in  his  or  her 
expected  family  contribution,  the 
student  must  submii  the  SER  to  the 
institution,  and  the  institution  must 
recalculate  the  sludent's  award  based 
on  the  verified  SER.  Any  overpayment 
mast  be  repaid  by  the  student. 

(2)  If  the  documentation  requested  by 
the  institution  under  this  section  does 
not  verify  the  information  on  the  SER,  or 
if  the  student  does  not  correct  the  SER, 
the  institution  must  forward  the 
student's  name,  social  security  number 
and  other  relevant  information  to  the 


Secretary  in  accordance  with  the 
procedures  referenced  in  paragraph  (c) 
of  this  section. 

(e)  A  student  corrects  an  SER  by — 

(1)  Providing  accurate  information  on 
the  SER; 

(2)  Getting  the  appropriate  signatures 
on  the  SER;  and 

(3)  Re-submitting  the  SER  to  the 
Secretary. 

(f)  If  an  institution  has  documentation 
which  indicates  that  the  information 
used  to  calculate  the  student's  expected 
family  contribution  on  the  SER  is 
inaccurate,  it  may  not  pay  a  Pell  Grant 
for  any  award  year  until  the  student 
corrects  the  error  or  verifies  the  data. 

(g)  If  an  institution  believes,  but 
cannot  document,  that  inaccuracies 
exist  on  the  SER,  it  may  not  withhold 
payments  unless  authorized  by  the 
Secretary.  These  cases  must  be 
forwarded  to  the  Secretary. 

(h)(1)  If  the  Secretary  requests 
documentation,  the  student  must  comply 
within  a  time  period  set  by  the 
Secretary. 

{2)(i)  If  the  student  provides  the 
requested  documentation  on  time,  he  or 
she  will  be  eligible  for  Pell  Grant 
payments  based  upon  the  verified  SER. 

(ii)  If  the  verified  SER  is  submitted  to 
the  institution  after  the  appropriate 
deadline  as  specified  in  §  690.61,  but 
within  an  established  time  period  to  be 
determined  by  the  Secretary,  the  student 
may  be  paid  only  up  to  the  amount 
withheld  because  of  the  verification 
process. 

(3)  If  the  student  does  not  provide  the 
requested  documentation  within  the 
established  time  period — 

(i)  The  student  will  forfeit  the  Pell 
Grant  for  the  award  year, 

(ii)  Any  grant  payments  received  must 
be  returned  to  the  Secretary,  and 

(iii)  No  further  Pell  Grant  applications 
will  be  processed  for  that  student  until 
documentation  has  been  provided  or  the 
Secretary  decides  there  is  no  longer 
need  for  documentation. 

(20  U.S.C.  1070a.) 

§  690.78    IMethod  of  disbursement— by 
checit  or  credit  to  student's  account. 

(a)  The  institution  may  pay  a  student 
either  directly  by  check  or  by  crediting 
his  or  her  account  with  the  institution. 
The  institution  must  notify  the  student 
of  the  amount  of  money  he  or  she  can 
expect  to  receive,  and  how  he  or  she 
will  be  paid. 

(b)(1)  The  institution  may  not  make  a 
payment  to  a  student  for  a  paym.ent 
period  until  the  student  is  registered  for 
that  period. 

(2)  The  earliest  an  institution  can 
directly  pay  a  registered  student  is  10 


days  before  the  first  day  of  classes  of  a 
payment  period. 

(3)  The  earliest  an  institution  can 
credit  a  registered  sludent's  account  is  3 
weeks  before  the  first  day  of  classes  of  a 
payment  period. 

(c)  The  institution  must  return  to  the 
Pell  Grant  account  any  funds  paid  to  a 
Etucient  who,  before  the  fi'st  day  cf 
classes — 

(1)  Officiaily  or  unofficially 
withdi  aws,  or 

(2)  Is  expelled. 

(d)(1)  If  an  institution  pays  a  student 
directly,  it  must  notify  hirn  or  h^r  v,'hen 
it  will  pHV  'he  Peii  Grant  award. 

(2]  If  the  student  has  not  picked  up  the 
cher.k  at  the  end  of  the  15  day  period, 
the  inbiitulion  may  credit  the  student's 
account  for  any  amount  ovwed  to  it  for 
tiic  award  year. 

(3)  if  a  student  does  nut  pick  up  the 
check  on  time,  the  institution  must  keep 
thgt  check  for  15  days  after  the  date  the 
student's  enrollment  for  that  awa.-d  yeur 
f.'nds. 

(4)  A  student  forfeits  the  right  to 
receive  the  proceeds  of  the  check  il  he 
or  she  does  not  pick  up  the  i.h.c.'.k  by  the 
end  of  the  15  day  period. 

(5)  .\otvvithstanding  paragraph  (d)(4) 
of  this  section,  the  institution  may,  if  it 
chooses,  pay  a  student  who  did  not  pick 
up  the  check,  through  the  next  payment 
period. 

(::o  U.S.C  luroa.) 

§  690.79    Educational  purpose  statement. 

(a)  An  institution  may  not  pay  a  Pell 
Grant  unless  the  student  files  a 
stattment  of  educational  purpose  with 
the  institntion  in  which  the  student 
declares  that  he  or  she  will  use  Pe'.l 
Grant  funds  solely  for  educational 
expenses  connected  with  attendance  at 
the  institution. 

(b)  The  Secretary  considers  the 
following  statement  as  satisfying  this 
requirement. 

Statement  of  Educational  Purpose 

I  declare  that  I  will  use  any  funds  I 
receive  under  the  Pe'l  Grant  program 
solely  for  expenses  connected  with 
attendance  at 


(N'aine  1)1'  l/iEtitutio.:) 
(Dale) 


(Sign,:turt) 

(:ou.sc.  lonoi 

§  690.80    Recovery  of  overpayments. 

(al(l)  The  student  is  liable  for  any 
overpayment  made  to  him  or  her. 

(2)  Also,  the  institution  is  liable  for  an 
overpayment  it  makes  to  a  student  if  the 
regulations  indicate  that  the  payment 
should  not  have  been  made.  The 
institution  must  restore  those  funds  to 


the  Pell  Grant  account  even  if  it  cannot 
collect  the  overpayment  from  the 
student. 

(b)  If  an  institution  makes  an 
overpayment  for  which  it  is  not  liable  it 
must  help  the  Secretary  recover  the 
overpaynu;nt  by — 

(]j  Making  a  ie,3sonable  effort  to 
contact  the  student  and  reco\er  the 
overpiivmen^;  ar,d.  if  successful, 

[2)  Providing  the  Secretary  with  the 
student's  name,  social  security  number, 
amount  of  overpayment,  and  other 
reiev.'int  inforination. 

(20  U.S.C.  laroa.) 

5  bOO.ei     Recalculation  of  a  Pel',  Grant 
award. 

(,i)  Change  in  expected  family 
contribution,  fl)  if  the  student's 
expect,  d  farniiy  cont;-ibution  changes 
the  insiitution  !",u?t  recalculate  the  Peil 
Grant  /vward. 

(2)  Except  as  provided  in 

§  fi^0.77(hj(iij,  the  institution  must  adjust 
the  award  and  psy  the  student  the 
amount  he  or  she  is  entitled  to  for  the 
award  year  if  t.he  expected  famdy 
contribution  is  recalculated  because 
of— 

(i)  A  clerical  or  arithernetic  error 
under  §  C90.15,  or 

(ii)  Extrao-din<-.ry  circumstances 
which  affect  'ihe  expected  family 
contribution  under  §  690.39  and  §  690.48. 

(3)  if  a  student's  expected  family 
contribution  is  recalculated  because  of  a 
correction  of  the  inf-nmation  requested 
under  §  690.12  or  §  690.77,  the  student's 
Pell  Gr^int  for  the  award  year  must  be 
adjusted.  Where  possible,  the 
adjustment  must  be  made  within  the 
same  award  year. 

(4)  If  the  recalculation  takes  place  in  a 
Kul'sequeni  award  year,  the  student  will 
be 

(i)  Eligible  to  receive  payment  unless 
proliibited  under  the  provisions  of 
§  e;i0.77[h)  and 

(ii)  Required  to  return  any 
overpayment  at  the  time  of 
recalculation. 

(b)  Change  in  enrollment  status. 

(1)  If  an  institution  decides  that  a 
Eiudeni's  enrollment  status  has  changed 
during  a  payment  period,  it  miay  (but  is 
not  rrqaired  to)  establish  a  policy  under 
which  the  student  s  award  may  be 
recalc'.'ldted. 

(2)  If  such  a  policy  is  established,  it 
must  apply  to  all  students. 

(3)  If  a  student's  award  is 
recalculated,  the  institution  determines 
the  total  amount  the  student  is  entitled 
to  for  the  entire  payment  period  by 
taking  into  account — 

(i)  The  portion  of  the  payment  period 
at  the  original  enrollment  status; 


(ii)  The  portion  of  the  payment  period  , 
at  the  new  enrollment  status;  and 

(iii)  Any  change  in  the  students  cost 
of  attendance. 

(20US.C   lO-Oa.) 

§  690  82    Fiscal  control  and  fund 
accounting  procedures. 

(a](l)(i)  An  institution  mjst  receive 
and  process  all  Pell  Grant  funds  through 
one  idi^ntifidble  bank  account. 

(lij  This  account  n;dy  be  an  existing 
one  (preferably  one  maintained  for 
Federal  funds)  if  the  institution 
maintains  adequate  accounting  rr-cords 
to  accojnt  for  the  Pell  Gr-jnts  funds 
separately  from  the  other  funds  in  that 
account. 

(iii)  At  no  ti.me  may  the  Pell  Grant 
funds  in  this  bank  account  be  less  than 
the  balance  indicated  \n  the  institution's 
accounting  records  for  these  funds. 

(2)  The  institution  must  accoi  .  *  for 
the  receipt  and  expenditure  of  i-i-'i  Grant 
funds  in  accordc-ncs  vvith--generai!y 
accepted  accounUng  prinripies. 

(b)  A  separate  bank  account  for  Pell 
Grant  funds  is  not  required.  However, 
the  insiitution  must  notify  any  bank  in 
wl-.ich  it  deposits  Fell  Grant  funds  of  all 
accounts  in  that  bank  in  which  it 
deposits  Federal  funds.  This  notice  can 
be  given  by  either: 

(i)  Including  in  the  name  of  the 
account  the  fact  that  Federal  funds  are 
deposited  therein;  or 

(ii)  Sending  a  letter  to  the  bank  listing 
the  accounts  in  which  Federal  funds  will 
be  deposited.  A  copy  of  this  letter  must 
be  retained  in  the  institution's  files. 

(c)  Except  fur  funds  received  under 

§  690.10.  funds  received  by  an  institution 
under  this  part  are  lieid  in  trust  for  the 
intended  student  beneficia.'-ies  and  may 
not  be  used  or  hypothecated  for  any 
other  purpose. 

(20  U.S.C-  lO-Oa  ) 

§  690.83    Maintenance  and  retention  of 
records. 

(a)  Each  institution  must  maintain 
adequate  records  which  include  the 
fiscal  and  accounting  records  that  are 
required  under  §  690.82  ,nnd  records 
indiCutirig — 

(1)  The  eligibility  of  all  enrolled 
students  who  have  submitted  a  valid 
SER  to  the  institution: 

(2)  The  nam.e,  social  security  number, 
and  amcunt  paid  to  each  recipient; 

(3)  The  amount  and  date  of  each 
payment; 

(4)  The  amount  and  dale  of  any 
overpayment  that  has  been  restored  to 
the  program  account; 

(5)  The  "Student  Eligibility  Report"  for 
each  student; 

(6)  The  student's  cost  of  attendance; 
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(7)  How  the  student's  full  or  part-time 
enrollment  status  was  determined;  and 

(8)  The  student's  enrollment  period. 
(b)(1)  The  institution  must  make  the 

records  listed  in  paragraph  (a)  available 


(c)  The  institution  must  submit  audit 
reports  to  the  institution's  local  regional 
office  of  the  Department  of  Education's 
Audit  Agency.  It  must  give  the  Audit 
Agency  and  the  Secretary  access  to 
rerords  or  other  documents  necessary  to 


Secretary  for  a  Pell  Grant  according  to 
the  following  procedures: 

(1)  The  student  submits  an  SER  to  his 
or  her  institution  and  obtains  an  ED 
Form  304  from  the  institution; 
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§  690.96    Maintenance  and  retention  of 
records. 

(a)  .^.n  institution  under  the  .^DS  must 
establish  and  maintain  for  each  award 


year- 


(1)  Records  reiati.ng  to  each  Pell  Grant 
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(7)  How  the  student's  full  or  part-time 
enrollment  status  was  determined;  and 

(8)  The  student's  enrollment  period. 
(b)(1)  The  institution  must  make  the 

records  listed  in  paragraph  (a)  available 
for  inspection  by  the  Secretary's 
authorized  representative  at  any 
reasonable  time  in  the  institution's 
offices.  It  must  keep  these  records  for 
five  years  after  it  submits  an  accounting 
of  each  award  year's  funds  to  the 
Secretary. 

(2)  An  accounting  of  each  award 
year's  funds  occurs  when  the  institution 
submits  to  the  Secretary  the  June  30 
Progress  Report  for  that  award  year.  The 
June  30  Progress  Report  (ED  Form  255-3) 
is  the  report  on  which  an  institution 
reports  to  the  Secretary  the  total  amount 
of  money  it  has  expended  in  the  Pell 
Grant  Program  during  an  award  year 
and  the  total  number  of  Basic  Grant 
recipients  at  that  institution  during  that 
award  year. 

(c)  The  institution  must  keep  records 
involved  in  any  claim  or  expenditure 
questioned  by  Federal  audit  until 
resolution  of  any  audit  questions. 

(d)  An  institution  may  substitute 
microfilm  copies  in  lieu  of  original 
records  in  meeting  the  requirements  of 
this  section. 

(20  U.S.C.  1070a) 

§  690.84    Submission  of  reports. 

The  institution  must  submit  the 
reports  and  information  the  Secretary 
requires  in  connection  with  the  funds 
advanced  to  it  and  must  comply  with  the 
procedures  the  Secretary  finds 
necessary  to  ensure  that  the  reports  are 
correct. 

(20  U.S.C.  1070a) 

§  690.85    Aud!t  and  examination. 

(a)  Federal  audits.  The  institution 
must  give  the  Secretary,  the  Comptroller 
General  of  the  United  States,  or  their 
duly  authorized  representatives,  access 
to  the  records  specified  in  §  690.62  and 

§  690.83  and  to  any  other  pertinent 
books,  documents,  papers,  and  records. 

(b)  Non-Federal  audits.  The  institution 
must  audit  or  have  audited  under  its 
direction  all  Pell  Grant  Program 
transactions  to  determine  at  a 
minimum — 

(1)  The  fiscal  integrity  of  financial 
transactions  and  reports;  and 

(2)  If  such  transactions  are  in 
compliance  with  the  applicable  laws 
and  regulations.  Such  audits  will  be 
performed  in  accordance  with  the 
Department  of  Education's  "Audit 
Guide"  for  the  Pell  Grant  Program. 

(3)  The  institution  must  have  an  audit 
performed  at  least  once  every  two  years. 


(c)  The  institution  must  submit  audit 
reports  to  the  institution's  local  regional 
office  of  the  Department  of  Education's 
Audit  Agency.  It  mast  give  the  Audit 
Agency  and  the  Secretary  access  to 
records  or  other  documents  necessary  to 
the  audit's  review. 

(20  U.S.C.  1070a  ) 

5.  Subpart  H  is  amended  to  read  as 
follows: 

Subpart  H— Administration  of  Grant 
Payments— Alternate  Disbursement 
System 

§  690.91     Scope. 

This  subpart  deals  with  program 
administration  by  an  institution  of 
higher  education  under  the  Alternate 
Disbursement  System  (ADS).  Under  the 
ADS,  the  Secretary  calculates  and  pays 
the  Pell  Grant  awards. 

(20  U.S.C.  1070a.) 

§  690.92    Institutional  agreement- 
Alternate  Disbursement  System  (ADS). 

(a)  Under  ADS,  the  Secretary  will 
calculate  and  pay  Pell  Grant  awards  to 
students  enrolled  in  an  institution  which 
has  entered  into  an  agreement  to  carry 
out  this  subpart. 

(b)  Under  this  agreement,  the 
institution  agrees  to: 

(1)  Complete  ED  Form  304  for  each 
eligible  student  as  specified  in  §  690.94; 
and 

(2)  Maintain  and  keep  records  as 
specified  in  §  690.90. 

(20  U.S.C.  1070a.) 

§  6S0.93    Change  In  ownership  and  change 
to  the  Regular  Disbursement  System  (RDS). 

(a)  Change  to  RDS.  The  Secretary  may 
enter  into  an  agreement  with  an  ADS 
institution  which  wishes  to  participate 
in  the  program  undur  the  Regular 
Disbursement  System,  hiowever,  the 
agreem-ent  will  go  into  effect  July  1  of 
the  succeeding  award  ypar. 

(b)  Termination  because  of  a  change 
in  ownership  that  results  in  a  change  in 
control. 

(1)  An  ADS  agreement  terminates 
when  an  institution  changes  ownership 
that  results  in  a  change  in  control. 

(2)  The  Secretary  may  enter  into  an 
agreement  with  the  new  owner  if  the 
institution  complies  with  the 
requirements  set  forth  in  Subpart  B  of 
the  Student  Assistance  General 
Provisions  (34  CFR  Part  668). 

(20  U  S.C.  ICr'Oa.) 

§  690.94    Calculation  and  disbursement  of 
awards  by  the  Secretary  of  Education. 

(a)  An  eligible  student  enrolled  in  an 
institution  participating  in  the  Pell  Grant 
Program  under  the  ADS  apphes  to  the 


Secretary  for  a  Pell  Grant  according  to 
the  following  procedures: 

(1)  The  student  submits  an  SER  to  his 
or  her  institution  and  obtains  an  ED 
Form  304  from  the  institution; 

(2)  The  student  completes  the  ED 
Form  304,  including  the  statement  of 
educational  purpose  described  in 

§  690.79,  and  submits  it  to  the 
institution; 

(3)  On  the  ED  Form  304  the"  institution 
certifies  that  the  student — 

(i)  Meets  eligibility  requirements  of 
§  690.4, 

(ii)  Is  maintaining  satisfactory 
progress  in  his  or  her  course  of  study, 

(iii)  Does  not  owe  a  refund  on  grants 
received  for  attendance  at  that 
institution  under  the  Pell  Grant,  the 
Supplemental  Grant,  or  the  State 
Student  Incentive  Grant  Programs,  and 

(iv)  Is  not  in  default  on  any  National 
Defense/Direct  Student  Loan  made  by 
the  institution  or  on  any  Guaranteed 
Student  Loan  received  for  attendance  at 
that  institution.  (In  determining  whether 
a  student  is  in  default  on  a  GSL,  the 
institution  may  rely  on  a  written 
statement  provided  by  the  student 
unless  the  institution  has  information  to 
the  contrary);  and 

(4)  The  institution  returns  the  SER  and 
ED  Form  304  to  the  student,  who  then 
submits  these  documents  to  the 
Secretary.  Both  documents  must  be 
received  by  the  Secretary  on  or  before 
the  deadline  dates  described  in  §  690.61. 

(b)  If  an  institution  believes  that  the 
information  on  an  SER  may  be  in  error, 
the  institution  must  notify  the  student 
and  request  documentation  or 
correction.  Any  case  not  resolved  by  the 
institution  should  be  reported  to  the 
Secretary. 

(c)  The  Secretary  will  calculate  a 
student's  award  in  accordance  with 
Subpart  F  of  this  part  and  will  pay  the 
student  once  every  payment  period. 

(20  U.S.C.  1070a.) 

§  690.95    Termination  of  enrollment  and 
refund. 

(a)  The  institution  must  inform  Iho 
Secretary  of  the  date  when  a  stiident 
officially  or  unofficially  withdraws  or  is 
expelled  during  a  payment  perioti  tor 
Vvfliich  that  student  was  paid. 

(b)  A  student  who  officially  or 
unofficially  withdraws  or  is  expelled 
from  an  institution  before  completion  of 
50  percent  of  a  payment  period  for 
which  he  or  she  has  been  paid,  wi'i 
refund  a  prorated  portion  of  the 
payment  as  determined  by  the 
Secretary. 

(20  U.S.C.  1070a.) 


§  690.96    Maintenance  and  retention  of 
records. 

(a)  .^n  instautijn  unde.-  the  .\DS  must 
establish  a.nd  maintain  fsr  each  award 
year— 

(1)  Records  rel.^tir.g  to  each  Pe'l  Grant 
recipient's  enro'lrr.en'  status,  arid 
atteridance  costs  at  the  ir.st^ti'.tlon.  ar.d 

(2)  Records  showing  when  each 
recipient  was  enrol'ed. 

(b)  The  insTituciori  jr.iist  rr.ake  &.'es>i 
records  available  m  the  geogr.aphic 
location  where  th?  student  '-.viil  '•eceive 
his  or  her  degree  vi  certifict.te  of  course 
completion,  and  must  keep  thsm  for  five 
years  from  the  end  of  the  award  year. 

(c)  The  institution  will  ma'ke  avaihible 
to  the  Secret.^ry.  the  Co.Tipt;ol'er 
General  of  the  United  States,  and  their 
authorized  representatives,  pertinent 
books,  documents,  papers,  and  records 
for  audit  ar.d  examination  during  the 
five  year  retention  period. 

(d)  An  i.nstitution  may  sabstiJuU: 
microfilm  copies  in  lieu  of  original 
records  in  meeting  *he  requireme-rus  oi 
this  section. 

(20i;SCl070) 

6.  Appendix  A  to  Part  960  is  removed. 

lIK  Due.  HiL)~l'K\»  FiifJ  12-:3-,%'  f,  «  T  j 
BILLING  CODE  M00-C1-M 


Public  Papers 
of  the 


/ 


/ 


// 


--tL-i-L 


y 


--^^-t^-'tW'''-'  <^— -  r  >• 


A 


/ 


(7- 


Public  Papers 
of  the 
Presidents 

of  the 
United  States 

Aniiunl  volumes  conteining  the  puhiir  niessages 
and  statements,  news  conferonoes,  and  other 
selected  papers  relensod  bv  the  White  House, 

\ii!umes  fnr  the  followiiig  venrs  ii.-e  now  avail. itile; 


Herbert  Hoover 


n29 

!9U 
!  9  12-33 


$13.30 

$  1 R  no 

$14.00 
$)7.25 


1'ki-  I'l.uialiur.s  Ji  I,\ci  i;!:\  i 
Clnlrrs  -  Ntin  h  -5    I'iJ'l  U. 
Mon  h  A.  )'):!.( 
I  N'.'lunie  >f1 5.24 


Harrv  S.  Truman 


194.T 
i9ifi 
19-47 
19  !8 


$11.75 
SIO.H.T 
$n,15 
Si5.9S 


1949 $11.80 

1950 $13  Sd 

195!  $12  65 

195:^53 $18.45 

Dwight  n.  Eisenhower 

195  3   .  $'.4  60 

1954  $17.2r, 

1955 $14  50 

1956 $17.30 

1957 S14,50 

1938 S:i4.70 

1959   $14,95 

19F.0-61   $16,85 


19G6 

(Book  II  

1966 

lB(r,.k  11) 

1967 

(Bf:,'ik  i!   

19G7 

(R.jok  !I) 

1968-69 

(Book  1!  

1968-09 

(H;;ok  !i) 

Richard  Nixon 

19b9       

1970 

1971 

1972 

1973 

]9:'4 


S  1  '!  ,!0 
$:4  (5 
S12  85 
$  1  1  00 
$-.4  f;5 
SI."!  80 


$17  15 
$18.30 
S18.85 

$18.55 
$  1 P  50 

*12  30 


Gerald  R.  Ford 

V374 'V  If,  (If) 


John  F.  Kennedy 


ye  I 

1902 
19f>3 


$17,00 
$15,55 
$15,35 


1 9  ,•  0 
(Book  Ij 

1975 
(B.it.k    I!) 

!9  7fi-;7 
(Hook  1), 

197G-77 

(Ajok    I!) 

1976-77 
(Bo-k  ill] 


$ ;  3  50 
$1  i  75 
S  1  H  00 
$iH,(K) 

<  i  M  '  K) 


I yndon  B    Johnsrn 

$15,00 


Jimray  Carter 


1963-64 

|[10:ik     I), 

1963-64 
!H,..,k    I!) 

1965 
\Yv.-mV   W 

lf'h5 
!f.ir,,k    in. 


$15  25 
$12  25 
$12.35 


1"77 
(Book  !;, 
1977 
(3...ik  !i 

i9:^s 
{Ho,.k  V 
1973 
(Book  II 
1979 
(Book  I; 


$  1 6  (JO 


$18  00 
$2  )  00 
S22  (11) 
ai 


Published  by  Office  of  the  Federal  Register,  Nation 
Archives  and  Records  Service,  General  Services 
Administration 

Order  from  Superinleiident  of  Documents,  U,S.  Goveroment 
Printing  Office,  Washington,  D,C.  20402 


12-31-80 

Vol.  45— No.  252 

BOOK  1: 

Pages 

86407-S6668 

BOOK  2: 

Pages 

86669-87012 


Book  1  of  2  Books 
Wednesday,  December  31,  1980 


Highlights 


Briefings  on  How  To  Use  the  Federal  Register— For 

details  on  briefings  in  Washington,  D.C.,  see 
announcement  in  the  Reader  Aids  section  at  the  end  of 
this  issue. 


86672     Incorporations  by  Reference    OFR  has  received 
requests  from  several  agencies  to  approve  materials 
incorporated  by  reference  into  Titles  1  through  16  of 
the  Code  of  Federal  Reguhitions:  effective  1-1-81 
{Part  11  of  this  issue) 

86872     Education     ED  publishes  regulations  fur  the 

lntern;itional  Education  Programs:  comments  by 
3-2-81  (Part  \IU  of  this  issue) 

86407     Communications     Administraiive  Coriference  of 
the  United  States  publishes  recommendation  on 
inlragovernmental  communications  in  inform.al 
rutcmaking 

86605     Veterans     VA  revises  program  guide  for  use  by 
various  regional  offices  in  development  and 
disposition  of  claims  of  veterans  alleging  exposure 
to  ionizing  radiation  during  service  while 
participating  in  atmospheric  testing  of  nuclear 
weapons 

CONTINUED  INSIDE 
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lEDF.K.AL  REGISTER  IVWished  d.ir\-  Monday  through  Friday. 

[v.i-t  pil.'.ishud  on  Saturdays,  Si:nda>'--,  vc  o^.  ofFicii.I  holidays), 
by  the  Office  of  the  Ftdera!  Reg;!-ttr.  \.;:.-icnul  Archives  and 
Kf.  (;:ds  Service.  General  Services  ,A,d.r;.n:i>trrt!ki'(.  \V.<shington. 
OC:    20400.  u.'ider  the  Federal  Rec;:'.:tr  Act  (49  Stat.  5(i0.  as 
I'Mtiidrd:  44  CSC.  Ch.  If.)  and  tSe  rt  -..lations  of  the 
\d"?:'i.strative  Committee  of  the  Fe«e-,:i  Rce^-ter  {I  C.VR  Ch.  !). 
D'Stri^'ution  is  made  only  by  the  Si;pcr:n'.f'ndent  of  Uccaments. 
i:  '^    f;(:verTinierit  Printing  OfHce.  VVr.shin£;ton,  D.C.  20402. 

Ic'f  Federal  Register  provides  a  u-Vik<''".<.  ^y^tem  for  making 
.(v.idable  to  the  public  regal.,!iu:^s  ai'd  legal  notices  issued  by 
Federal  agencies.  These  include  f'rt  s^df  ntial  proclamations,  and 
FAecLitue  Orders  and  Federal  agency  documents  having  genera! 
appIi'Mbility  .-md  legal  effect,  docutne-.ts  r.'^quired  to  be 
p-.d  ::.sHcd  by  Act  of  Congress  and  other  Federal  agency 
de;  j.-.f-its  of  public  interest,  Docua'.e'!?^  arc  on  f.!e  for  public 
.n.^;.<ci:on  in  the  Office  of  the  Federal  Rpg'8ter  the  day  before 
El<i  are  published,  unless  earlier  fdlcg    s  requested  by  the 
issaii:j!  agency. 

TK,-  Federal  Register  will  t.e  turnishtd  by  awA  to  subscribers, 
r-  .•  of  postage,  for  $75.00  per  year,  or  ^r,.i}Q  for  si\  months. 
p;.>..bie  in  advance.  The  charge  for  iti.dividu.d  copies  is  $1.00 
for  eoch  issue,  or  $1.00  for  e..c-h  group  of  p.-ges  as  actually 
boa.'ul    Remit  check  or  money  order,  made  pay.dile  to  the 
Sr  :  er..'Uendec't  of  Documents.  Lf.S.  Government  Prmt.ng  Office. 
V:  -i^rtaf-'wi,  n.C.  20402. 

Is  f  e  are  no  restrictions  on  tlte  rep-,  Ii!;gc tier',  ot  material 
..fpt.- -.og  in  the  Federal  Register. 

Q_.ts?.op.s  and  reque.st5  fur  specific  inforaMt^ja  n'a>  be  directed 
to  the  tdephone  nurr,.be<-s  listed  under  [\FORM\T!ON  AND 
ASSiST'VN'CF.  in  the  READER  AEDS  l^-:-;-!':--?  of  ■'■■''>  isfue. 


86812,    Foster  Care    HHS/HDS/HCFA  publishes  rules 
86817,    and  proposal  regarding  foster  care:  effective 
86850     12-31-80.  comments  by  3-16-81  [Part  VI  of  this 
issue]  (3  documents) 

86507     Housing    HHS/SSA  publishes  proposal  regarding 
coverage  and  conditions  of  eligibility  in  financial 
assistance  prograrrs;  comments  by  3-2-81 

86559     Continental  Shelf    Interior/Secy  request 
comments  by  2-2-81  on  possible  revision  or 
reapproval  of  the  5-year  OCS  Oil  and  Gas  Leasing 
Program 

86854     Education    ED  publishes  regulations  regarding 

student  assistance  general  provisions:  comments  by 
3-2-81  (Part  VII  of  this  issue) 

86736     Motor  Carriers    ICC  publishes  eleven  documents 
implementing  provisions  of  the  Motor  Carrier  Act  of 
1980  (Part  V  of  this  issae) 

86946     Air  Pollution    EPA  sets  back  effective  date  until 
■1_1_{)3  for  all  gaseous  emissions  standards  which 
would  otherwise  have  been  effective  1-1-81  for 
aircraft  gas  turbine  engines  (Part  XVIII) 

Privacy  Act  Document 

86519        BIB 
S6550        EEOC 

86608     Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 

86672  Part  II,  OFR 

86694  Part  III,  EPA 

86732  Part  IV,  EPA 

86736  Part  V,  ICC 

86812  Part  VI.  HHS/HDSO/HCFA 

86854  Part  VII,  ED 

86872  Part  VIII,  ED 

86886  Part  IX,  ED 

86890  Part  X.  ED 

86894  Part  XI,  ED 

86900  Part  XII,  ED 

86908  Part  XIII,  ED 

86914  Part  XIV,  ED 

86922  Part  XV,  ED 

86928  Part  XVI,  ED 

86932  Part  XVIi,  ED 

86946  Part  XVIII,  EPA 

86950  Part  XIX,  0MB 

86966  Part  XX,  EPA 

86976  Part  XXI,  DOE 

86988  Part  XXII.  DOE/WAPA 

87002  Part  XXIII.  USDA/AMS 

86008  Part  XXIV,  CAB 
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Federal  DeposSt  ilimsuirance  Corporatioim 
Meetings;  Sunshine  Act  t-  documents)! 
iFedera)  EmergeiniCf  iMain.agemeot  .Agency 

NO  ICES 

Envi.rcntt^.ant.il!  sta'"e'n;T.ents;  avaiiabi!'.ty,  etc.; 
A'.'  inta,.  Ca  ;  reloc?>.ti;on  of  agency  personnel 

Fed  era']  Energy  IRegmi'latory  Com  mission 

iRULES 

\'at::r.tl  Gas  iPO'lj.c.i.  Act  of  IS'B; 
Incremental  pricing;  St.ate-ivide  e\emptf.ons, 
order  denying  rehearing 

INOTICES 

Hearings,  etc.- 

Brooklyn  Union  Gas  Co, 
\atural  Gas  Pclicy  Act  of  1978: 

I".r;5dicttona!.  agency  determ'j..'^.t!ons  fZ 

dnc';.ments| 

Federal  Home  L<oa:m  IBan'k  Board 

PROPOSED  RULES 

Mortgage  tcsns.  federuHy -retated:: 
State  usury  livvs.  preemption;  wrapferouno"; 
(T.orteage  (o.^-ns  for  pri.rr,hx-.se  of  residential,  cf.*!. 

property 

NOTICES 

Ccmnfitteeij;  est.'.hiiisl.'T.nient,  rec:.endli,  rerniio-ttians, 
etc: 
Feder.il  Savings  and  Loio.  Advisory  Councit 

Federal  Labor  IRelaitiioini.s  /Authority 

NOTiCES 

Merit  pay  provision.s;  coverage  and  inclusion, 
interpretation  and  guidance 

Federal  JWine  Salfeity  and  HeaHth  Revie^vw 
Commission 

IMOTJCES 

Meetings,  Sunshine  /\ci' 

Federal  IProcureraent  IPoiicy  Ofifice 

NOTICES 

Contractors;  control  of  management  systems  and 
data;  proposed  policy  letter;  inquiry 
iResearch  and  development  centers,  Federally 
Funded;  proposed  poUcy  letter;  inquiry 
Research  and  development  contracts  cost 
recoupment:  proposed  policy  letter;  inquiry 
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PROPOSED  RULES 

Tariffs  and  scheduU'S: 

Motor,  rail,  and  water  curriers;  authority  to  fntt-r 

into  international  joint  ratfs  uitri  nor.vf.-ssi'l 


n  -r*  n  r '  1 1 1 1-»  n    f  n  m  fi  r»  r:    r  3  m  t'  r  <-; 


NOTICES 

Marine  mammal  permit  applications,  etc.: 
86524         Mate,  Dr.  Bruce 
86524         McLean,  Craig  N.,  et  al. 
86524         Oceun  Research  .•<<  Education  Society.  Inc 
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86952     Research  and  development  contracts,  cost  sharing: 
proposed  policy  letter:  inquiry 

Federai  Register  Office 

RULES 

86672     Incorporations  by  refejBn(;f;   spprcval 

Federal  Reserve  System 

NOTICES 

86609     Meetings;  Sunshine  .^jl  ~ 

Federal  Trade  Commission^ 

NOTICES 
86609     Meetings;  Sunshine  .Act 

Fisti  and  Wildlife  Service 

RULES 

86496     Wildlife  importation,  exportaiion  and 

transportation;  import /export  license  requirement; 

exemption  for  smill  enritifs 

PROPOSED  RULES 
86512     National  wildlife  refuge  Eystem,  hardrock  and 

placer  mining,  surface  nihCrtgemr :;t:  ad\erse 

environmental  impacts 
86511      Seizure  and  forfeitu'e  proLeduit  s.  posting  of 

notices  of  proposed  forft'iture 

Food  Safety  and  Quality  Service 

RULES 

86672     Incorporations  by  reference;   approval  Siit  entry 
under  Fedeial  Re^iste  r  Of.'^icf;. 

Forest  Service 

NOTICES 

E:ivironmentai  slat'rmf!:";;?:  avsi'ability,  etc.: 
66519         Carson  Ncifiona!  Forr-^i.  N.  \Ie\.:  WestL-rn  Spruce 
Biid'vvorm  ma:-ja<:rn"eri;  piar- 

General  Services  Administration 

See  alsu  Federal  Rt-gisfcr  Office:  National  y\rchivcs 

and  Records  Service. 

RULES 

Property  mana.genv'nt: 
86433  Accident  and  fire  pr6\  f  r.;!;.-.c  f'.rcdards 

Health,  Education,  and  Welfare  Department 

See  Education  Dep:irtm(=r.'    li-  a!;-  anri  Huma-i 
Ser\ic'>s  Dip.;rtir.e;;f 

Health  and  Human  Services  Department 

See  cisi:  Health  C.ct  Fm.U'Cirg  .Arljiiinislratiun; 
Human  Devoiopnierl  Scniffs  Office:  Pul;hi:  fi^alth 
Siuxice;  Social  Securiii  Adm.irsiraiion 

NOTICES 

Meetings: 
86554         Consumi  -  A'!a:;s  Co;;ncil 

Health  Care  Financing  Administration 

PROPOSLD  RULES 

Medira;d: 
8&C50  Foster  care  inatnii.nam.c  paymcn!.s  p'i>'.;;i>fii  and 

adopt;.;:;  assitti.nce  program,  ca.sl;  a.--sTs!an''e 
entnlemenf,?. 

Human  Development  Services  Oftice 

RULES 
86812      Adoption  assiblance  a;id  child  vii.dare  services; 
title  IV-B  funds;  State  e];j;;bility  re^uireme;!!?.  fijr 
additional  payments,  inieMin:  rule 


PROPOSED  RLfLES 

868t7     Fosltf  care,  adoption  assistance,  and  child  vv>tlfare 
services;  Federal  financial  participation 

tmmigration  and  Naturalization  Service 

RULES 
86409'     Aliens:  representaiion  and  appearances,  clanfying 
right  to  representation:  correction 

Transportation  line  ccntracts; 
&6409  Belize  Air\va\s   Ltd 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 

Management  Bureau;  .Nationsl  ParK  Service; 

Surface  N5;nir.g  Reclamation  and  Enforcement 

Office:  Water  and  Power  Resources  Scnice. 

NOTICES 

86562  Natcral  Gas  Policy  AC,  irr.plen-.en'aticn  for  Lcxvc!' 
Kistorir  PreEen,'3tion  Commission 

86559      Octer  Continental  Snelf  oil  and  gas  leasing 
pjogr.im;  revision  or  reapprcval;  inri;;ry 

llnternal  Revenue  Service 

RULES 

Income  taxes: 
86433         Curporate  rciirg,!  ccaiic::!--  ( tci;;r,;iiTy  of  business 

enterprise  u-ccrcmcr; 
86438         C-  rporat;Q:-.s:  tre.^*~.-;:'  cf  infc-rsts  as  stork  rr 

indebtedness 
86428         Rciccmen'  pla"'^  rcasccab'c  funding  methcris 

InternatioiMl  Broadcasting  Board 

WOTICES 
86519      r-:\ac>  .Ac':  systems  of  rcorcs.  amwaj  psblicHlion 

Jnternatronal  Trade  Administration 

NOTICES 

85523     Foreign  air  carriers  from  customs  duties  and  la^iLs; 

exemption  request  for  Kuwait 

S;eel  trigger  price  mechan'sin: 
8652'3  Prpclea'rftr.ie  rpq;;rst 

International  Trade  Commission 

NOTICES 

!r--.port  inve.sf;gai;o:ii. 

86563  Focc  sli'cer-.,  ;?nd  com;_-n::er,',s 

86564  Wt*  n'clc.;  r;!c-.i!a:i..;:  '"uu>ps  .•"'nd  cnmpom  nls 
866C9     M  .  :  ■  ;-.,  S;.->^  c;-  A-  ; 

Inters.tate  Commerce  Commission 

RULES 

Frei|;hi  !orv.  ai.i-i's 

86740  Rates  contract;  ireig.r)!  forwarders  and  mufoi 
common  a.cd  rontraci  carrier"^  r.ii!  and  water 
carriers 

Molor  and  uau-;  tar;:L;s,  etc.; 
66771  Operating  ri.:;hj:.;>  appiicc'.fon  procedures 

Motor  carries. 

86741  Gatc'A'ay  ;r'S!nu')ons  .-.nc  circutto;.?  ■■'...'.'<: 
limit.!  I  ions,  ( linvinaliun 

86751  Jjiicicorpo!  ;;t  hauiip;:  cpt"a'.;cr.s,  y.r.ai  ruic 

86747         C'Ctraling  ac;ni.)r;!!i£  r-  .-;r.ct;prs  r'-mc.al: 

_   property  u;:v.  ;s 

iarifis  and  s.hcUuics: 
86736  Motor  car»:cr  :ate  bun  .-;,s   tonf.jrm;p? 

amendments  to  CFR 
86736  M.'jtor  carr;.  r  saie  Icreaus:  policy  statement 
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Rural  Electrification  Administration 

RULES 

86676     Incorporations  by  reference,  approval.  See  entry 
under  Federal  Re^'istei  Office. 


Water  and  Power  Resources  Service 

RULES 

86495     Te'on  flood  victims;  sale  of  replacement  farm  uU'ts 

Western  Area  Power  Administration 
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PROPOSED  RULES 

Tariffs  and  schedule's: 
B6738  Motor,  rail,  and  water  ci^riers:  authoriiy  to  enter 

into  international  joint  rule',  '.vith  nor.vesspl 

operating  commori  rarrifrs 
NOTICES 
Motor  carriers: 
86768  Intercorporate  hauling:  intt  rprnt.it'.un,  inquiiv 

86766         Lease  of  equipment  and  drivers  to  pWvrite 

carriers;  policy  statement.  inqi!ir\ 
86798  Operating  authority;  acc-;!'..iblt'  f'^r'.s  of 

requests;  policy  statemer! 
86565         Temporary  authority  ;ipp'if;ations 

Justice  Department 

Sea  Drug  Enfnr'-emont  .-\;l.r.;r.iPtrati,-.!i.  Immigrdtion 
and  Naturalization  Ser\ic:'>, 


Land  Management  Bureau 

RULES 

Public  land  ordfrs: 

86495 

New  Mexico 

NOTICES 

Meetings: 

86555 

Elko  Diftrirt  MuUlph'  !'    ■ 

Sale  of  public  l.;ndi; 

86556 

Utah 

Survey  plat  filings 

66556 

Nevada 

86556 

Oregon 

Wilderness  anvi'-,  \  harac*»i 

86556 

Utah 

66558 

Utah;  correcti.ai 

Council 


,s,  inventories,  etc.; 


Legal  Services  Corporation 

PROPOSED  RULES 

86511      Funds  awarded;  resfiuitions  on  cert.Mn   iftivities 
(legislative  arhotacy,  etc.  1 

Management  and  Budget  Office 

Set?  Federal  Proci.n'Tient  Poiicv  Of'i'  ■' 

National  Aeronautics  and  Space  Administration 

RULES 

66414      Reporting  procedures  .'or  \AS.\  and  aerospace 
related  employment;  CFR  I'.i;;  removed 
NOTICES 
Meetings: 
86583  Life  Sciences  .Advisory  Conimittr." 

86582  Space  System.s  a.'ul  Terlmolugy  Aii'.  Is.'.'^y 

Com.mittee 

National  Arctiives  and  Records  Service 

See  also  Federal  Register  Office. 
NOTICES 

Meetings: 
85554  National  .Archives  Advi.Tory  Council 

National  Credit  Union  Administration 

RULES 
86676      Incorporations  by  referenr;e,  approval.  See  entry 
under  Federal  Register  Offii  e. 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  tiia.'icgement: 
86497         Foreign  fishing;  1981  fee  schedule 

PROPOSED  RULES 

Fishery  conservation  and  managem.ent 
86518         Atlantic  billfish,  hearing 


NOTICES 

Marine  mammal  permit  applications,  etc.: 
86524         Mate,  Dr.  Bruce 
86524         McLean,  Craig  N.,  et  al. 
86524  Ocean  Research  .•*<  Education  Society,  Inc 


National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
86558  Capitol  Reef  National  Park:  utility  corridor,      . 

rights-of-way  and  easements 
86558         Ouadalupe  Mountains  National  Park,  Tex  , 

master  plan  supplement 
86558  Statue  of  Liberty  National  Monument,  N.Y./'N  j.: 

"cneral  managment  p'anning  and  meetings 


National  Science  Foundation 

NOTICES 
86609      Mcfiings;  Su:;oh;ne  .\c:t 

Nuclear  Regulatory  Commission 

RULES 

86676      Incorporations  by  reference,  approval.  See  e 
undei  Federal  Register  Office, 

PROPOSED  FiULES 

Production  and  utilization  facilities,  domiesti 
licensing: 
86500         Codes  and  standards  for  nuclear  powi_r  n! 
inservice  inspection;  incorporation  by  refe 
NOTICES 

Atinorn'.al  occ:Li!'rence  reports; 
85563         hi^proper  use  and  inadequate  control  of  !ice;;.sed 
materia!  (radiopharmaceuticals) 
.Applications,  etc.: 

86584  C'lmmonwealth  Edison  Co. 

86584,         Consumers  Power  Co.  (1!  docum.enis| 
86585 

86585  Illinois  Power  Co.  ot  al. 

86585  Minnesota  Mining  &  Manufacturing  Co, 

86587  .\'iasara  Mohi'.wk  Power  Corp.  (2  docunienisj 

86588  Sapeiior  Industrial  X-Ray  Co. 
86592  Tennessee  Valley  Authority 
85592  Virginia  Electric  &  Power  Co. 

86587      Regulatory  guides:  issuance  and  availability 


nt:-. 


ants, 
rf.;cv' 


Oceans  and  Atmosphere,  National  Advisory 

Committee 

NOTICES 

86582 

Meetings 
Postal  Service 

PROPOSED  RULES 

- 

D(imestic  mail  manual: 

85504 

Mailable  matter:  advice  to  postal  customers  and 
cl(!cision  rendering 

Public  Health  Service 

NOTICES 

85554 

Health  mriintenance  organizations,  qualified;  list 
Railroad  Retirement  Board 

RULES 

86423 

Milwaukee  Railroad  restructuring:  supplementary 
unemployment  insurance  and  new  career  training 

assistance 

ft 

Rural  Electrification  Administration 

RULES 

86676      Incorporations  by  reference,  approval.  See  entry 
under  Federal  Registei  Office. 

Securities  and  Exchange  Commission 

RULES 

88422     Life  insurance  companies,  small;  quarterly 

reporting  requirements 

NOTICES 
86593      Consistent  disclosure:  petiticn  denied 

Hearings,  etc.: 

86593  Alabama  Power  Co  et  a). 

86594  American  Medical  Association  Tax-Exempt 
Income  Fund.  Inc. 

86595  Arkansas  Power  &  Light  Co. 

86596  Esterline  Corp. 

86597  First  Ecumenical  Fund,  Inc. 
86597         Mosher,  Inc..  et  a!. 

86600         Narragansett  Capital  Corp.  et  al. 
86604         NEL  Cash  Manag^men-  .Ar.count  I;.  Inc. 

86604  Ohio  Power  Co. ' 

.  Se:f-regidatory  crgamza'.iDns:  proposec-  rulf- 
changes: 
86603         National  Association  of  Securities  Dealers,  Inc, 

Small  Business  Administration 

RULES 

85675      Incorporations  b\  refeiei-'.ce,  .ipprc. a-    Sre  ei^lry 
under  Federal  Regis;r-:  0;Tice. 
NOTICES 
Applications,  etc.: 

86605  Meni;;.  Fickard  i 

Social  Security  Administration 

PROPOSED  RULES 

Financial  assistance  prtigran"?: 
86507  Housing  subsidized  by  Hl.'D,  t:  t,-':r;:cnt  in 

eligil:.i:;ty  determinanor.s 

NOTICES 

Social  st'cu-ity:  foreign  insurance  c:"  pension 
sy  stenis: 
86555       "  Dominica 

Surface  Mining  Reclamation  and  Enforce.ment 
Office 

RULES 

Pt;rrri,-i:--nt  progsam  .fjb::iis&i,:^'  '.a-iu-.is  S:.j;r-s: 
86459  Nev.-  Mexico 

Trade  Representative.  Office  of  Ur.ted  States 

NOTICES 

85605      .Multilaterc!  trade  ncgoua;:ans  (Tokyo  Roui:  fc 

government  procurement:  application  acceptance 
and  agiPemen; 

Transportation  Department 

S(-r  Coasi  Guard:  Fedcra'  A\;.:t!cr  Adn~ir;  =  ':-:;;-or 

Treasury  Department 

See  Internal  Revenue  Se:\;ce. 

Veterans  Administration 

NOTICES 

86605     Nuclear  weapons,  aimosphent;  liibting:  icniL-ing 
radiation  exposure  ciarnfs:  pvogra"!.  gjide 


Water  and  Power  Resources  Service 

RULES 

86495      Teton  flood  victims;  sale  of  replacement  farm  units 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
86988         Colorado  River  Storage  Proiect:  proposed  inte.irn 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


DEFENSE  DEPARTMENT 

Office  of  the  Secretary — 
86525     Defense  Science  Board  Task  Force  en  the  M-X 
environmental  impact  stacmcni.  .Arlington..  \'.-: 
■i-14  and  1-15-51 

EDUCATION  DEPARTMENT 
86525      Imprc-.  rment  of  Posiseco-.d,5^y  Ed.ication, 
Be;-kelt-y.  Cahf .  l-:4-80 

ENERGY  DEPARTMENT 

Energy  Research  Ofi'ice  - 
86531      Energy  Research  Advisuii  Board,  Aj'.jnced 

Cons,?:-\ation  Technol.:.^v  Sui:ra"c  ■,  W.^sriing^cn. 
D.C..  1-14-81 

GENERAL  S-IRVICES  ADMINISTRATION 

Nal!-.:;:a!  Arch;\cs  ,!?'>.o  Records  Ser\  ii.e — 
86554      Natic-;^:d  Archives  Ad\s:^:\.  Cc  inc:'.  W  r3r..nu-,:n, 
D.C,  1-1.5  a.-d  1-16-ei 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

OHicc  of  ;he  Sec!eta;-y— 
86554      ConS!jr;er  Affairs  Co;:r.:  ■!,  W^cH.rgton   D,C  , 
l-8-;it 

INTERIOR  DEPARTMENT 

l.cind  NJanagem'-ni  Ejr^a.- — 
65555      Nevada  Elkc  D'str:^!,  Eik,    N-  ,     2-4-&: 

Nd'icn.:'  Park  Service— 
8S558      &':;:ut  cfLib'':;\  Nanonai  Mon„'r':'n;   Grncd 

M,^:;.i;':nic-ii  P'anning   xar.cus  ]:■  .-.■.zr.s.  Xc^/iccs 

|-'ni;3;\-  I'^Rl  d^\f-i, 

NAVIOSAL  ADy:SOF.Y  COMMITTEE  CN  OCEAN  *^D 
ATMOSPHERE 
863S2      M   '■:,:•;_    \',  ,:^h:rgton.  D  C    1-::,  1-: :  ,.:c  :- i-,-ti 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMlNtSTRATION 

86563      NAS.\  Ad\;sor.  CcuiM  :;    i.;:.;  Sci^;,.  t>  Acv.sory 
Con^mi'iee,  \V.-:>h;!:ofon.  D.C.  1-16-61 

86522      .\ASA  A Jvi.v.iry  Cci;n:d.  Space  Systems  and 

'le'. '  fi  !-:;j\  A:::i^'}:\  Committee.  Pasadena,  Cnlif, 
1-2?:,  1-29  and   i-;^n-81 

CHANGED  MEETING 

DEFENSE  DEPARTMENT 

Ofi;k.e  of  the  Sr-i  :'e!a"\  — 
86524      Dtienst   Scie.-.ci-  Board  1  dS^  Voroe  cr.  U'.-.'iv  'r. 


Southwest  A^^:a   A:!,;.^ 
chcTOf-.!  to  1-21  r.rd  1 


t.  .  1-14  a-no  i-li 


-£; 
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Public  Land  Orders: 

o-7r»e  /D».....i.«.j  u.. 

VIII 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31.  1980  /  Contents 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31.  1980  /  Contents  IX 


HEARING 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Alaiospheric 
Administration — 
85518     South  Atlantic  Fishery  Mdu.igenient  Counci!^  1-28 
and  1-29-81 


CONSUMER  SUBJECT  LISTING 


86554 


The  following  items  have  been  identified  by  the 
issuing  agency  as  documents  of  particular 
consumer  interest.  This  listing  highlights  the  broad 
subject  area  of  consumer  interest  followed  by  the 
specific  subject  matter  of  the  document,  issuing 
agency,  and  document  category. 

HEALTH  AND  HUMAN  SERVICES 

Consumer  Affairs  Council  meeting;  lieal'h  nnd 
Human  Services  Department;  Notices. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  Issue. 


1CFR 

51 86672 

305 86407 

7  CFR 

28 86673 

31 86673 

32 86673 

201 86673 

300 86673 

301 86673 

331 86673 

982 86673 

1701 86673 

2851 86680 

2858 86680 

8  CFR 

238 86409 

292 86409 

9  CFR 

51 86409 

53 86410 

77 86680 

78 86680 

91 86411 

113 86680 

31 9 86680 

325 86680 

Proposed  Rules: 

201 87002 

203 87002 

10  CFR 

20 86682 

35 86680 

50 86681 

73 86681 

110 86682 

210 86682 

211 86682 

212 86682 

420 86683 

430 86683 

436 86684 

440 86684 

456 86684 

475 86687 

903 86976 

Proposed  Rules: 

50 86500 

12  CFR 

701 86687 

Proposed  Rules: 

590 86500 

13  CFR 

113 86687 

14  CFR 

23 86688 

25 86687 

27 86688 

29 86687 

36 86687 

39 86688 

91 86687 

97 86688 

121 86687 

127 86687 

135 86687 

152 86689 

203 86413 

221  (2  documents) 87008 

87010 

385 87010 

1208 86414 

Proposed  Rules: 

221 87012 


16  CFR 

1000 86415 

1201 86691 

1205 86416 

1402 86691 

1505 86691 

1615 86691 

1632 86691 

17  CFR 

229 86422 

239 86422 

18  CFR 

282 86423 

20  CFR 

397 86423 
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i-fi  ;,;nr.£adat!on  is  based  upon  the  need 
;u  .iccommodate  two  competing 
elf  merts  of  a  good  rulemttking  process 
The  firs!  is  the  desirability  of  being  db'e 
to  identify  a  coherent  body  of  f.-.cti-.al 


ruieci'aking  ;;■'■ 
Cdl'ed  Flt  \r   0- 

2.  VV!-'r - 

cnrr.Ti'j.;;.; -..".  ■ 
t.>  fhe  Pres'C',  •• 
President,  or  ^ 


\'M'^X 


I  the  e\'ent 


■  k'l-.g  ageary  rfCfeives 
:  ■■  e  f'rk  siderit  odvisf 
r  .■  ■  .  'ive  Office  of  ik'- 
,i::u:',is;;ative  bodies 


agencies  should  be  encouraged  to 
provide  their  views  during  the  pubtic 
com.iTien'c  period  so  that  the  publ'.c  migi-.i' 
re-ipord,  or  at  least  be  aware  of  the 
v'ie<.rj'i  expressed.  The  re.ccfr.meridataic: 

ar-ff.uUv  pnrn;<r'A-yP:-,  KxRCUtive  Bri'Rch 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  305 

Recommendation  on 
Intragovernmental  Communications  in 
Informal  Rulemaking 

AGENCY:  Administrative  Conferenre  of 
the  United  States. 
ACTION:  Recommendabon. 

SUMMARY:  The  Conference  issues 
Recommendation  No.  80-6  concerning 
intragovernmental  communications 
made  to  Executive  drpart)nerts  and 
agencies  engaged  in  informal 
rulemaking  proceedings 

DATES:  This  recommendation  was 
adopted  December  12,  1980.  and  is.'^LU^d 
December  23, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Pouncy,  staff  attorney. 
Administrative  Conference  of  the  U.S.. 
2120  L  Street,  NW.,  Washington.  D.C. 
20037,  202-254-7020. 
SUPPLEMENTARY  INFORMATION: 
Recommendation  80-6  addresses  the 
question  of  what  are  appropriate 
standards  for  disclosure  of 
communications  made  to  E.xecutive 
branch  agencies  engaged  in  infornidl 
rulemaking  by  the  President  and  his 
advisers,  as  well  as  by  other  agencies 
and  administrative  bodies.  The 
recommendation  urges  that  the 
rulemaking  agency  be  free  to  receive 
communications  containing  policy 
advice  and  recommendations  without 
being  obliged  to  place  such 
communications  in  the  public  file  of  the 
proceeding.  (However,  the 
recommendation  is  not  intended  to 
suggest  any  limitation  on  the  agency's 
discretion  to  do  so.)  The 
recommendation  calls  on  rulemaking 
agencies  to  place  in  the  public  file 
communications  they  receive  from 


elsewhere  in  the  Government  containing 
material  factual  information,  or  which 
reflect  comments  from  persons  outside 
the  Government. 

This  recommendation  was  adopted  at 
the  Twenty-Second  Plenary  Session  of 
the  Conference,  pursuant  to  the 
Administrative  Conference  Act,  5  U.S.C. 
571-576.  It  is  based  on  a  draft  prepared 
by  the  Conference's  Committee  on 
Agency  Decisional  Processes,  which 
was  published  for  comment  on  October 
17, 1980  [45  FR  68948],  and  a  study 
prepared  for  the  Conference  by  Dean 
Paul  R.  Verkuil  of  the  Tulane  University 
School  of  Law  [80  Columbia  Law 
Review  943  (June.  1980)]. 

The  final  recommendation  differs 
from  the  earlier  draft  in  certain  respects. 
A  pnragraph  on  the  proper  focus  of 
judicial  review  and  another  paragraph 
urging  inclusion  in  the  public  rulemakijig 
file  of  outside  communications  sent  to  a 
commenting  agency  were  deleted  by  the 
Committee  after  further  considerati.jn. 
References  to  rulemaking  by 
independent  agencies,  bracketed  in  the 
published  draft,  were  deleted  in  order  to 
limit  the  scope  of  the  recommendation 
to  Executive  departments  and  agencies. 
Language  was  inserted  in  the  preamble 
to  emphasize  the  discretion  rulemaking 
agencies  possess  to  place  in  the  public 
file  communications  that  are  not 
required  to  be  disclosed  under  the 
standards  set  forth  in  the 
recommendation.  Other  minor  changes 
in  language  were  made. 

Several  members  of  the  Confer  !'.-;.:e 
who  disagree  with  Recom.mendation  60- 
6  have  filed  a  separate  statement,  which 
is  published  immediately  following  the. 
text  of  the  recommendation  in 
accordance  with  Section  6(C)  of  the 
Bylaws.  1  CFR  302.6(c). 

All  minutes  of  the  committee  in  which 
the  recommendation  was  developed, 
comments  received  from  the  public,  and 
the  verbatim  transcript  of  the  discussion 
of  this  recommendation  at  the  Plenary 
Session  are  available  for  public 
inspection  at  the  Conference's  office. 
Suite  500,  2120  L  Street.  NW.. 
Washington,  D.C. 

1.  The  table  of  contents  to  1  CFR  Part 
305  is  amended  by  adding  the  following 
new  section: 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 


30.5.80-6     IntragovemrriRntal 

Co,mmunicat)ons  in  Informal  Ruiumaking 
Proceedings  [Recommendation  No.  80-6). 

2.  Section  305.80-6  is  added  to  Part 
305.  as  follows; 

§  305.80-6    intragovernmental 
communications  in  informal  rulemaking 
proceedings  (recommendation  No.  80-6). 

(a)  The  growing  complexity  and  scope 
of  government  regulation  resulting  from 
informal  rulemaking  proceedings  have 
increased  the  importance  of 
communication  and  coordination  among 
agencies.  Because  the  President,  as  the 
nation's  Chief  Execubve,  may  be 
deemed  accountable  for  what  ager>c»es 
do.  efforts  to  achieve  policy 
coordination  through  Presidential 
channels  have  become  increasingly 
significant.  In  recent  years  the  Presiderrt 
has  attempted  to  do  this  through  a 
variety  of  analytical  and  procedural 
mechanisms,  such  as  the  promulgation 
of  Executive  Order  12044  and 
establishment  of  the  Regulatory 
Analysis  Review  Group  and  the 
Regulatory  Council.  The  exercise  of 
Presidential  direction  has  not  been 
limited  to  the  establishment  of  general 
mechanisms,  however.  The  President, 
his  advisers,  and  units  of  the  Executive 
Office  have  also  on  occasion  intervened 
directly  in  the  formation  of  policy  during 
piirticular  rulemaking  proceedings.  This 
intervention  has  raised  questions  by 
private  participants  about  the  manner  in 
which  executive  influence  should  be 
exercised. 

(b)  This  recommendation  addresses 
the  appropriate  standards  for 
conim-jiiication  to  Executive 
departments  and  agencies  from  the 
President,  advisers  to  the  President, 
units  of  the  Executive  Office,  and  other 
Executive  branch  and  independent 
agencies  when  the  recipient  agency  is 
making  policy  decisions  through  the 
process  of  informal  rulemaking.  It 
pertains  to  rulemaking  of  general 
applicability,  not  to  proceedings 
(whether  rulemaking  or  adjudication) 
that  involve  the  distribution, 
modification  or  withdrawal  of  valuable 
privileges  to  identifiable  private 
interests.  To  some  degree  it  is  a 
corollary  to  ACUS  Recommendation 
77-3,  which  is  concerned  with 
restrictions  upon  private  participants' 
oral  and  written  communications  in 
informal  rulemaking.  The 
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decisionmaking,  or  to  pro\  ide 
procedural  opportunities  for  s.ibsequrr.l 
litigation.  Nor  do  we  dou'o',  that  future 
Presidents  must  control  federal 
Executive  Branch  agencies  more 
etToctiveiy,  and  ultimately  be  held 


the  LInited  States  Code  as  to  notice  o? 
proposed  rulem.aking  and  deia\ed 
effective  date  is  unnecessa.n  because 
the  amendment  contained  in  this  order 
adds  a  transportation  hne  to  ?r;F  listing 
nnd  is  editorial  in  nature. 


Immigration  and  Naturalization  Service. 
425  Eye  Street.  NW,  Washington  DC 
20536.  Telephone  (202)  633-28115 
SUPPLEMENTARY  INFORMATION:  In  the 

natter  of  the  Supplementary 
InfoFmatii-.n  in  the  above  noted  iinu!  rule 
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rei  ...anundation  is  based  upon  the  need 
iu  acTUfiimodate  two  competino 
elf.ments  of  a  good  rulem£ikin3  process 
The  first  is  the  desirability  of  being  db'e 
to  identify  a  coherent  body  of  factual 
irfjrmation  upon  which  the  rulemaking 
.Hqerxy's  decision  is  based,  and  co  make 
this  information  available  to  al'— o*her 
participants  in  the  process,  the  staff  of 
the  agency  itself,  and  reviewing  co';rK 
The  second  is  the  desirability  of 
ciT'crding  government  officials 
cpportanity  to  engage  in  uninhibtlfJ 
irirfcmal  debate  over  the  policy 
frrtplications  of  this  body  of  inforniaiiLja 
;^..b)ect  only  to  the  requirement  that  tht- 
u'.:;mate  conclusion  be  rational  and 
adequately  explained.  Bo;h  principles 
are  recognized  in  this  recomn^.er.d.ition 
IL'nUs  of  the  govern.Tient  other  than  the 
or.c  conducting  the  ri:!en;ak;r.g  may 
h.ive  perspectives  or  e.vpertise  not 
readily  available  to  the  rulemaking 
agency  that  would  eahar.ce  the  quality 
cf  t.?.ternal  debate  on  the  implications  oS' 
the  information  in  the  public  fie.  and 
the.r  participation  should  be 
f-rcouraged.  At  the  sarr.e  time, 
rulemaking-agencies  should  not  permit 
::,r.d  ether  units  of  the  government 
jhcald  not  request,  any  opportunity  to 
f".:roduce  into  the  proceeding  auiterial 
factual  information  [as  distinct  from 
indications  of  governmental  policy)  noi 
inade  available  to  other  participants 

[c!  The  Conference  is  also  concerned 
w.-tth  avoiding  any  possibility  that 
intfagovernmental  co.T.r.iunications  t>a'~t 
c.;tside  the  rulemaking  agency  rr.ighf 
serve  as  undisclosed  or  !!;ad\er:erJ 
ccr.du!is  for  new  material  factual 
information,  and  with  providing 
odequate  opportunities  for  other 
i:,?:'-'.ic:pants  to  respond  to  materiti! 
(:.'.::^al  'nformatlo".  that  is  introduced 
[d'  The  recomTendaticn  addresses 
c'-e  degree  to  which  agencies  should  b--' 
f;-:-rj  10  receive  certain  kir.ds  of 
[r'^agovernmenta!  comm.iinications  '.a 
r.iormal  ralemaking  tvilhcut  having  a 
duty  to  place  them  in  the  pubiic  f;le  of 
>:'--s  proceeding.  It  is  not  intended  to 
-^ggest  any  limitation  on  the  discretion 
o'.  any  rulemaking  -agencv  to  disclose 
svch  communicatior's  "o  the  piiblic. 

Recommendation 

t  Any  Executive  cirpa:tmer.t  or  age-tity 
erpaged  ir*.  informai  r..i!t;'naking  m 
accordance  wi:h  the  prccedural  requirements 
Of  section  553  of  the  .V.rainistrative 
P.-u\.edufe  Act  should  be  f.-ee  to  receive 
,'.  -  f;er.  or  oral  po'.icy  advice  and 
re  .'-inimendations  at  any  time  from  tht- 
['t  ?ident,  advisers  to  the  President,  the 
f  \e(.:i!.tive  Office  of  the  President,  and  other 
..drcinistrativc  bodies,  ivthout  having  a  duty 
to  p'-.'ce  thesp  intragovernT.enta! 
r  '.-nrnanifations  in  the  public  file  of  the 


(.,,!....;.  .\   ,  ,  ;-r  . ,  .c  li-'ig  except  to  the  e\^ent 
cJ'  -  *  '  "  ■'■   p.-.r.igra^^h  2. 

:  W  r-  'he  fLlffnakirtgagencs  receives* 
C(:"-.,cnuuions  from  the  frt-sidetit  advise.; - 
i;  -  ■•-.■  President,  the  Executive  Office  of  ih:- 
president,  or  other  administrative  bodies 
which  coniiain  materia!  factual  informati^'n 
(as  distinct  from  indications  of  g'jvcrnrr.en'.j.l, 
pohcy)  pertaining  to  or  affecting  d  p,-oposed 
rule,  the  agency  should  protnptly  place  copie- 
of  the  documents,  or  summaries  of  any  orai 
cornmunicatiOKS,  in  the  public  file  cf  th.- 
ruleiT.aking  proceeding.  All  communicatiu:!- 
from  these  sources  contain'ng  or  refecting 
comments  by  persons  outside  the  governn-ecri- 
ihould  be  so  identified  and  placed  in  the 
public  file,  regardless  of  their  content.  A 
rulemaking  agency  should  consider  the 
importance  of  giving  public  partii^ipant'- 
adequate  opportunity  to  respond  if  the 
material  presents  new  and  itr-.puriant  issues 
or  creates  serious  conflicts  of  data. 

3.  The  Administrative  Conference  fake-  o } 
position  in  the  present  recommendation 
CL'acerning  rulemaking  by  other  than 
Executive  departments  and  agencies*. 

Separate  statement  of  William  A.  Butler 
Ptter  A.  Bradford,  Laurence  Gold. 
Charles  R.  Halpem,  Rhoda  H.  Karpctkn 
Alan  B.  Morrison,  Katherme  E. 
Sasseville,  and  Thomas  M.  Susman 
We  oppose  this  recommendation 
because  we  believe  that  Executive 
Branch  agencies  should  be  encouraged 
to  disclose,  not  withhold,  all  of  the 
factors  which  may  have  influenced  thee 
decisions  in  informal  rulemaking  The 
public's  right  to  know  the  reasons  f-jr  * 
decision  far  outweighs  agency 
decisionmakers'  rights  to  secrecj .  We 
have  heard  no  arg'jm.ents  and  are  awaiv 
of  none  which  convince  us  that  putting 
written  material  and  summaries  cf  oral 
comments  in  the  public  record  created 
during  informal  rulemaking  uiil  inh  b  f 
robust  debate  in  that  process.  This 
recommendation  takes  on  added 
importance  given  the  current  trend  vt 
administrative  law  away  from 
cumbersome  forma!  adjudications  d-:>.d 
towards  streamlined  informal  notice  aci 
comm.ent  rulemaking.  Our  fear  is  that 
thts  recommendation  will  invite  public 
cynicism  regarding  inform.al 
administrative  rulemaking,  and  ger,ec^:e 
contempt  for  a  process  where  poal  hoc 
agency  rationales  carefully  selected 
from  the  public  record  are  offered  as  'he 
bases  for  decisions  reached  for  uhat 
may  well  be  quite  different,  undisclosed 
and  perhaps  legally  irrelevant  reasons 
Such  a  perception  of  Executive  Branch 
rulemaking  will  undermine  public 
confidence  in  the  integrity  of  agency 
decisionmaking. 

This  recommendation  extends  beyond 
the  President  and  his  closest  advisors 
and  allows  all  Executive  Branch 
agencies  to  involve  themselves  secretly 
in  informal  rulemaking.  In  our  viev/ 


agem^ies  should  be  encouraged  to 
provide  their  views  during  the  public 
comment  period  so  thai  the  public  might 

i-e-ipond,  or  at  least  be  aware  of  the 
views  expressed.  The  reccmmendatioa 
actually  eacoarages  Executive  Brdnch 
agencies  as  well  as  the  White  House  to 
waft  until,  the  pu'tilic  record  is  closed 
before  iTiaking  their  views  known.  At  a 
irriiaimum.,  we  believe  a  SLimm.ary  of  all 
oral  comments  and  copies  of  written 
ccmntPttts  should  be  placed  in  the  puLlic 
file  as  soon  as  possible,  and  la  no  evcn.i- 
[.?.i-ei:  than  the  date  whan  the  ralp  is 
promulgated. 

We  also  behei.'e  fh^t  the  fant/poltcy 
d'stvacti.oa  saf  up  by  the 
irecoraiT.en.ddti.on  is  unworkable  la 
pr..-«.ct.ice.  "''N'L-.'X rial  fac':ua!  informatiorr." 
C'ln  easily  overlap  or  be  intertwmed 
w, ;:;h  "pottcy  advice"  or  'indications  ot 
goi'ernmeatal  policy."  Indeed,  agencies 
offen  make  that  preccse  point  in  reststing 
disclosure  under  the  Fi-eedem  of 
Ii-^ljrmitian  Art.  There  will  be  -in 
inevitable  bias  in  favor  of  non- 
disclosure for  fe.ir  of  revealing  "'poiir;!> 
adMce,"  and  there  ts  no  means  for  the 
public  to  knovi  t.hat  -i-^  agency  has  made 
a  determination,  tliat  a  particular 
comment  wilt  not  be  disclosed  or  to  seel-, 
judicial  review  of  that  determination 
Further,  we  do  not  understand  how  a 
'recipient  agency  is  to  know  whether 
comments  from  another  agency  or  the 
VVhi:t.e  House  are  ones  "contatmng  or 
reflecting  ccm.ments  from  persons 
outstde  the  go*.'ernm,ent"  usin.g  thesf 
goviirnmental  contacts  as  conduits,  or 
how  the  recommendation's  supposed 
safeguard  in  l;his  respect  will  be  po'icer! 
We  also  be'ieve  that  in  any  but  the  most 
i^i.tcaordlnary  cifcum,stance3.  a 
ir'ilemaking  agency  shculd  give  puh'i" 
participants  '''adsquote  opportunity  tO' 
respond  tf  the  m.aterial  presents  new 
and  important  tssue?  or  creates  serious 
conflicts  of  data"  and  not  simplv 
eanc-ider"  doing  so. 
En  all  Ukelikood  this  recomme.ndafton 
wdl  expose  agency  heads  to  increased 
political  pressures  from  either  ciher 
executive  agencies  or  outside  group*; 
who  wiU  use  those  agencies  as  condui's 
Such  pressures  are  likely  to  include 
constderations  other  than  those^mad-- 
relevant  by  the  statutes  which  the 
particular  rulemaking  implements 
Moreover,  the  courts  will  be  unable  'j 
rys-cve  as  a  check  upon  consideration  of 
statutorily  irrelevant  factors  since  'n-^y 
cannot  review  that  which  is  nat 
disclosed 

We  are  not  crying  to  shut  aft 
Executive  Branch  comment,  to  impose 
onerous  burdens  imported  from  forma! 
adfudtcations  on  informal  rulpfiirtking.  to 
prolong  or  delay  governro.ent 
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the  brucellosis  indemnity  regulations  in 
9  CFR  Part  51.  Through  a  proof  re.iding 
oversight,  the  action  amending  Section 
51.6  of  the  regulations  governing  the 
pa\iv,unt  of  indemnity  for  cattle 


that  the  Department  will  not  allow 
claims  for  indemnity  for  the  destruction 
of  animals  or  materials  which  have  been 
miived  fir  handled  by  the  owner  thereof 
ur  his  or  its  officer,  emplovee  cr  agent. 


public  comment  period  on  this  action 
because  the  Department  is  not  able  to 
predict  when  an  outbreak  of  a  disease 
not  endemic  to  the  United  States  may 
occur  in  the  United  States,  thus  creating 
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decisionmaking,  or  to  provide 
procedural  opportunities  for  subsequent 
litigation.  Nor  do  we  doubt  that  future 
Presidents  must  control  federal 
Executive  Branch  agencies  more 
effectively,  and  ultimately  be  held 
accountable  for  their  actions.  The 
dispute  here  is  over  whether  the 
recommendation  is  a  fair,  or  even  a 
necessary,  way  fo  auhie\e  'he^e  ends. 

We  simpij  do  not  see  the  reasons  fo.' 
promoting  secrecy.  Disclosure  is  simple 
and  fair.  Policies  promoting  secrecy  o\ m 
disclosure  in  rulemaking  d:>  no! 
Lonstilulp  good  governmfn'  Tberiri.-:^ 
we  dissent. 

Datedi  December  23. 1380. 
Rirhard  K.  Berg, 

£•■01  i:!: ve  Set  ivtory. 

if  K  iJii.    (»— (()6»7  Fl't-d  12-9(»-8n-  8-45  «-<( 
BILLING  CODE  6H0-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  238 

Contracts  With  Transportation  Lines: 
Belize  Airways.  Ltd. 

AGE^CY:  bimiij^rcinon  and  Nslurafizatior: 

Servicf.  Justice, 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  of  the  Immigration  and 
Natuialization  Strrvice  adds  a  tarrip'-  fo 
the  list  of  transpor'atiun  lijic;  whirh 
hax'c  entf red  into  agrcf  .rtTi*  uith  the 
Con';missii)n;:r  of  lm.T.igra';on  and 
Naluralizaiion  to  guarantee  the  passage 
through  the  United  States  in  immediate 
and  continuous  transit  of  ahens  des'in.'d 
In  foreign  coun'rips  Th'S  ami'ndment  i.= 
npcessary  because  the  iranspnrta'inn 
lines  which  have  signed  such 
.■^•greements  are  pub!i.-"h''d  in  the 
Scrvii  e's  regiila'-uns. 
EFFECTIVE  DATE:  November  26. 1960. 

FOR  F'JD-HER  INFORMATION,  CONTACT: 

Stanli)  J   Kie^zivK-i.  i\i   r-.c  Vrii-A'ri..  '.  ur-.r 
Ofiicei.  Immigration  and  .Naturalization 
SiT'.  -re.  425  Eye  Street,  WV.. 
W.is'nJngton,  D.C.  2053*5— Telephone: 

jJOJ;  63,^-3048 

SUPPLEMENTARY  INFORf/ATlON:  Ti.  s 
amendment  to  8  CFR  2.13.3  is  py'olished 

jUUSUUnt  to  SPi  t:;).-^   '' 1  r  ■'  T'''..  ,t  f.''  ih'" 

L'nited  States  Ci.i::!    i;'.' S' -:      o   ;   ,-:.- 
ampntied  by  Pub.  L  itJ-5"2  [60  Stat. 
15t)!j,  u.nd  the  author;:;,  f.ijnfained  in 
section  10.3  of  the  Imn--gration  and 
N  i'iona'ily  Ad  18  U  S  C.  IhW).  2:5  CKR 
0K).5(b).  and  8  C^-'R  2  1   Complianie  vviii-. 
\hr  \  \o\ isions  oi  section  553  oJ  '1  iiie  5  of 


the  United  States  Code  as  to  notice  of 
proposed  rulemaking  and  dela\ed 
effective  date  is  unnecessary  because 
the  amendment  contained  in  this  order 
adds  a  transportation  hne  to  the  listing 
and  is  edifo.nal  in  nature. 

The  Comm.issioner  of  Immsgrat ic-n 
Naturalization  Service  entered  irlo 
agreement  with  the  following  named 
carrier  on  the  date  indicated  tc 
guarantee  the  passage  through  the 
United  States  of  aliens  in  immediate  a'^.d 
continuous  transit  destined  to  foreign 
countries  under  section  233(d]  of  the 
Immigration  and  Na.ionaiitv  Act  and  6 
CFR  238:  BELIZE  AIRWAYS   LTD 

Fffprtivp  dole:  \n^  er"be:  26  Ipao 

Accordingly,  Chapter  I  cf  T:;ie  8  c!  the 
Code  of  Fecieral  Rrg:,:.-:t.r  ns  is  an^endfC 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

4  238.3     lAmended) 

In  §  ZM.^Ahens  ir.  iKi::.ti:,c>  era 
I  jnllnupus  trcnsit.  the  hsiing  of 
transportation  l;n.:>s  in  paragraph  (bj 
Sigr.ntory  lines  is  amended  b}  adding  in 
alphahetica!  seq<:'"rrp  BELtZF 
AIRWAYS,  LTD. 

*  *  «  *  •! 

(St  ,s.  j03  aiid  2381  J';  b  L'.?  C  I'.O?  ^rd 
-)J2nid)) 

F..)'pd:  Duict-hrr  22.  7Sfii\ 
Da\id.CrosIand, 

Acting  Comntiisioner  pf  Jmnv'j'rotion  ond 
Xaturolization. 

\fR  n.ii.  OlV-tOiii  Ft!.'!)  ir-  J'i-f'i  ,< J'-  <m| 
e:llinG  code  .)410-iO-M 


8  CFR  Part  292 

Representation  and  Appearances: 
Clarifying  Right  to  Representation 

AGENCY:  Immigration  and  Naturalization 

Service,  justice. 

action;  Correction  Jo  Supplemenlorj, 

Inf^crmation. 


summary:  hi  Representation  and 
Appearances:  Clarifj^ing  Righ:  ' 
Roprusenta-ion  published  in  lb  •  redcrai 
Re^dstor  on  December  12. 1530,  a\  45  IR 
ti\~'Al.  the  Supplementary  Informalior, 
hv?ction  incorrectly  stales  the  conditions 
i.'cder  \\  hich  an  alien  has  the  right  to 
represenlatian  by  an  att;;rne_\  or 
repiesenla;  \  r- 

EFFECTIVE  DATC:  '  ^nu,,:;,  '.I   r-sf'7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Y X  gniieral  information  Sianlr-y  J 
K.  iszkicl.  ALtiiig  InstruLiions  OiTiCf!. 
425  Eye  Street.  NW.  Washmglon,  D  C 
20536.  Telephone-  (202)  63,'1-.^04ft 

Fu!  specific  ir>:'3rn"ia;  on:  i-oj]  Vv. 
Schmidt.  Deputy  Gt-n.'.i)  Counsel, 


immigration  and  Naturalization  Ser\ice. 
425  Eye  Street.  N  W,  Washington.  DC 
20536.  Telephone  (202)  633-2805. 
SUPPLEMENTARY  INFORMATION:  In  the 

matter  of  the  Supplementary 
Information  in  the  above  noted  final  rule 
published  in  the  Federal  Register  on 

December  12,  1980,  at  45  FR  8:732,  the 
last  sentence  of  the  first  paragraph 
incorrectly  states  in  the  disjunctive  th.i'. 
an  alien's  right  to  representation  during 
primary  or  secondary  inspection 
attaches  only  if  the  a'ien  "h."s  bcconit 
the  foiius  of  a  izrimin.d  investigatiors  or 
has  been  faker  into  custody.' 

As  corrpcted,  the  sentence  shc:.:''ri 
read: 

To  d\oid  possible  confusion  a?  tu 
t\  hen  the  right  to  representation 
attar  h'-s,  8  CFR  292.5(b)  is  amended  to 
provide  that  an  applicant  for  adni'ssion 
processing  through  primar\  or 
secondary  inspection  does  not  have  the 
right  to  representation  unless  thf= 
applicant  has  becomf  'hi-  focus  of  a 
criminal  invpstiga'ion  and  has  beer 
taken  into  custody. 

D^.i  d   D.;r,nil'ei  22   19aO. 
David  Crosland, 
Aaing  Commissioner  of  Imnvgraiiort  and 

No '  ij  ro'iz  a  lion . 

II  i;  n,>i    iMi-;  kjii  r  '.  ■;  ;.;_:iit^.  t^i=  ^r.if 
B'LLING  CODC  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 

Brucellosis  Indemnity;  Correction 

AGENCY:  .•\riimal  ohd  r'lan;  lir.dth 
l:■.^pLCl,^..n  Ser\  ;ce  USDA. 
ACTION:  Final  rule:  correction. 


SUMMARY:  This  document  corrects  the 
wording  in  an  an:endrrien'  to  the  final 
rcguLii.ons  go\orn:ng  the  pa\mer'i  of 
indemnity  for  catl'e  desiroyed  because 
of  brucellosis.  This  action  is  needed  to 
correct  an  administrative  overs'ght 
which  resulted  in  the  inadvertent 
deletion  of  the  regulatien  that  provided 
the  time  limit  recjuiremer,!  fo;  indemnity 
payments  for  destruction  of  (  atlle 
because  cf  brucellosis. 
EFFECTIVE  DATE:  Dc-Cf-mbf-r  24    19*^0 
FOR  FURTHER  INFORMATION  CONTACT: 
U-   A   D,  RohL  USDA.  A^-iHS  VS. 
Fed.i'ia;  B,::ld;ng.  Rocr.  80."   Ilvallsvjl.'e, 
MD:n--3.''  :;oi-i:56-8"l'^ 

SUPPLEMENTARY  INFORMATION:  C:,  jjne 


iyBi.i.  treie  \v,j!~  puLiIi.-.r 


m  t.'-.e 


Federal  Register  (45  FR  40^vV-4C9bb)  a 
final  rulemaking  liocum^mi  amrrdme 
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livestock  and  poultry.  This  document 
amends  9  CFR  Part  53,  "Foot-and 
Mouth-Disease,  Rinderpest. 
Pleuropneumonia,  and  Certain  Other 
Communicable  Diseases  of  Livestock 
and  Poultrv."  to  nrovide  that  the 


In  §  53.10  new  paragraph  (d)  is  added 
to  read: 

§  53.10    Claims  rot  ailowed 
(d)  The  Department  will  not  allow 


Belcrest  Road,  Hyattsville.  MD  20782. 

301^36-8383. 

SUPPLEMENTARY  INFORMATION:  This 

final  action  has  been  reviewed  under 

USDA  procedures  established  in 

Sprrpl.Trv's  Mpr-inranrinm  1955  t.l 
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the  brucellosis  indemnity  regulntioi-.s  in 
9  CFR  Part  51.  Through  a  proof  re-rJing 
oversight,  the  action  amending  Settion 
51.6  of  the  regulations  governing  the 
payir.ent  of  indemnity  for  cattle 
destroyed  because  of  brucellosis  slated 
that  'In  §  51.6,  Section  (c)  is  aini-ndt'd  to 
read*    '    '"  It  should  have  stated  "In 
§  31.6,  Section  (c)  is  an-.fjnded  by 
di-leting  all  alter  the  fir-t  semicolon  and 
inserting  the  following  ni  lieu  the.'  I'f 

^51.6    lAmended] 

In  order  to  correct  this  error.  >)  .".l.filrj 
IS  ciirrected  to  read  as  f'^llows: 

animals.  Pavment  of  ind'^mnity  shall  be 
made  under  this  Part  only  if  'he  atiimals 


rlite 


are  dejtrcyed  within  days  after  '\ 
of  identification,  pursuant  to  §  51.3  ut 
the  regulations  in  this  part,  e\ce[  !  that 
the  app'opriate  Veterinarian  in  Charge 
may  extend  'he  tinie  li:-,it  to  30  days 
V.  !uT  request  for  such  extension  is 
rei  ei\ed  from,  the  ovvnf. r  prior  to. the 
e\pif  ition  date  of  the  original  15-day 
p-'nod  allowed,  or  uhen  the  anim.ds 
were  sold  lor  shmghl'T  prior  tn  thf 
e\p  ration  date  of  the  oiigina!  IS  day 
peruid,  and  when  the  Veterinarian  in 
Chaige  determunes  that  such  extension 
will  not  adversely  affect  the  Brucellosis 
Eradication  Program;  and  except  further, 
that  the  Deputy  Administrator  shall 
upon  request  in  specific  cases,  extend 
the  liivc  limit  beyond  the  .30-day  period 
when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
h. rider  the  destruction  of  the  anitiie.is 
within  the  30-day  period,  su<:h  as,  but 
ni)i  limited  to,  floods,  storms,  or  o'hfr 
Acts  of  Cod  which  are  beyond  tlie 
continl  of  the  owner,  or  when 
destruction  is  delayed  due  to 
recjiiirements  of  another  Federal 

UfPi'  at  Washington   !)  ('    ih^  •:4tb  d;iy  of 
D'  r,.n-!>..-r  1Q«0, 
Pip-rt!  .•^.  Chaloux. 
Dt'puty  Adiuimstraior.  Vf  urinary  Snn-icf"i- 

!  H  t )  ,:    Hft-4(K4;i  t-'.>"\  12-.)IV(*,  8  40  o.T| 
BILLING  CODE  3410-34-M 


9  CFR  Part  53 

Foot-and-Moutti  Disease, 
Pleuropneumonia,  Rinderpest,  and 
Certain  Other  Communicable  Diseases 
of  Livestock  and  Poultry 

agency:  Animal  and  Plant  Health 
Inspection  Service,  L'SD.\. 
action:  Final  rule. 


summary:  This  docum.ent  amends  the 
regulations  in  9  CFR  Part  53  to  provide 


that  the  Departm,ent  will  not  allow 
claims  for  indemnity  for  the  destruction 
of  animals  or  materials  which  have  been 
moved  or  handled  by  the  owner  thereof 
or  his  or  its  officer,  em.plovee  or  agent, 
acting  within  the  scope  of  his  or  its 
office,  employment  or  agency,  in 
violation  of  a  law  or  regulation 
administered  by  the  Secretary  for  the 
prevention  of  the  introduction  into  or 
dissemination  within  'he  Uniled  States 
of  any  communicable  disease  of 
livestock  or  poultry  for  which  the  anint.il 
or  material  was  destroyed,  or  in 
violation  of  a  law  or  regulation  for  the 
enforcement  of  which  the  Secretary 
enters  or  has  entered  into  a  ci.operati\e 
agreement  for  the  control  or  eiadication 
of  such  disease.  Part  53  presently 
provides  for  the  payment  of  Federal 
indemnity  to  ov.-ncrs  for  their  ani.mals  or 
m.aterials  which  have  been  destiuyed  to 
prevent  the  introduction  cr  spread  of 
certain  communicable  animal  d:seasfs 
including  foot-and-mouth  disea.se, 
pleuropneumonia  and  rinderpest, 
regardless  of  whether  such  laws  or 
regulations  have  been  violated  by  them 
or  their  officers,  employees  or  agents 
The  purpose  of  this  amendment  is  to 
discourage  tiie  inovenient  or  use  of 
animals  and  materials  in  viui,.lion  of 
various  laws  or  regulations 
administered  by  the  Secretary  or  by 
States  to  prevent  the  introduction  or 
spread  of  communicable  disiMsUs  of 
live.-'ock  or  poultry. 
DATES:  F.ffnctive  date:  December  M. 
lybO  Comments  must  be  received  on  i.i 
before;  March  2.  1S81. 
ADORESS:  Written  cotnm.ents  tt.  Depui\ 
Administrator.  USDA.  APHIS,  VS. 
Federal  Building,  Room  74R.  HyntNvillf. 

FOR  FURTHER  INFORMATION  CONTACT; 

Or  C  G.  Mason.  APHIS,  Emergency 
Programs.  Room  748,  Federal  Building, 
6505  B'^'cest  Road  H\attsville.  MD 
20782.  301 -436-807. ^. 
SUPPLEMENTARY  INFORMATION:  Ihis 
final  action  has  been  rcvieweii  under 
procedures  established  in  Secretary's 
Memorandum.  1955  to  implement 
Executive  Order  12044,  and  his  been 
classified  as  "not  significant".  The 
emergency  nature  of  this  action 
warrants  publication  of  this  final  action 
without  completion  of  a  Final  Impact 
Statement,  A  Final  Impact  Statement 
will  be  developed  after  public  comments 
ha\e  been  received. 

Dr.  I,  C.  jefferies.  Acting  .\ssislant 
Dt'puty  .Adnvnistrator,  .Animal  Health 
Programs  Veterinary  Ser\ice5,  Animal 
and  Plant  Health  Inspection  Service,  has 
determined  that  an  emergency  situation 
exists  which  warrants  the  publication  of 
this  final  rule  without  opportunity  for  a 


public  comment  period  on  this  action 
because  the  Department  is  not  able  to 
predict  when  an  outbreak  of  a  disease 
not  endemic  to  the  United  States  may 
occur  in  the  United  States,  thus  creating 
the  possibility  that  the  Department 
W(iuld  have  to  pay  indemnity  to  peiso'is 
who  have  violated  certain  statutes  and 
regulations  intended  to  pre\ent  such  an 
outbreak. 

Further,  pursuant  to  the 
administrative  procedure  previsions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause    ' 
tlu't  notice  and  other  public  procedure 
with  respect  to  this  emergency  final 
action  aie  impraciicablo  and  contiaiy  \t, 
the  public  interest;  and  good  catise  is 
foaaci  !^r  making  this  emergency  final 
action  effective  less  than  30  days  aft^-r 
publication  of  this  document  in  th.e 
Federal  Register.  Comments  have  been 
solicited  for  60  days  alter  publication  of 
this  document,  and  this  emergency  final 
action  vvili  be  sclieduled  for  review  so 
that  a  final  document  discussing 
comments  received  and  any 
amciidmenls  ren.uircd  can  be  published 
in  the  Federal  Register  a"^  soun  as 
po,ssible. 

The  Secretary  of  .Ag:i::u!turc,  pursuant 
to  the  provisions  of  section  2  of  the  Act 
of  February  2,  1903.  as  amended  (21 
U,S,C,  ill),  is  authorized  to  make  such 
rer;ulations  and  take  such  m.easur"s  as 
he  may  ileum  proper  to  prevent  the 
introduciion  or  dissemination  of  the 
contagion  of  any  contagious,  infectious, 
or  communicable  disease  of  anim.als  or 
poultry  from  any  foreign  country  into  the 
L'niled  Statf  s  or  from  one  State  or 
Territory  of  the  United  States  or  the 
D'strict  of  Columbia  to  another.  These 
measures  includ''  authority  to  seize  and 
dispose  of  certain  materials  oi'  animal 
pioducts  whenever,  in  his  judgment, 
such  action  is  advisable  to  guard  aga  nst 
the  introduction  or  spread  of  such 
contagion.  Further,  the  Secretary  of 
Agriculture,  pursuant  to  the  provisions 
of  '^ection  n  of  the  Act  of  May  ''M.  1884. 
as  amended  (21  U.S.C.  114a).  is 
authorized  to  cooperate  with  thi;  States 
to  control  and  eradicate  any 
c(;mmunicab!e  disease  of  li\  estuck  o\ 
poultry,  including  the  payment  of  claims 
growing  out  of  the  destruction  of 
animals  and  m.aterials  affected  by  or 
exposed  to  any  such  disease  in 
accord. ince  with  such  regulations  as  the 
Secret. iry  may  prescribe. 

The  Departnient  in  reliance  on  this 
authority,  has  promulgated  regulations 
(9  CFR  Part  53)  regarding  the  payment  of 
indemnities  for  animals  and  nnteiials 
destroyed  because  of  the  exisli  nee  of 
foot-and-mouth  disease. 
pleuropneumonia,  rinderpest,  an.i 
certain  other  communicable  diseas   s  of 
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aa  section  Wuiv  secuoi 

91  2) 9'  28(a) 

9,22      91.18(L,) 

91  23     91  28(c) 

9-  24 9'  28(d) 

91  rS     _ 91  28te) 

91  26     - - 9'  28(n 


Subpart  A— General  Provisions 

§91.4    [Redesignated  as  §91.31 

3,  Section  91.4  is  redesignated  §  91.3. 
and  is  amended  by  changing  the 
refeience  to  "sections  91.5(a)  (1)  and  (2) 


the  Environmental  Protection  Agency 
for  use  in  treating  animals  infested  with 
the  ectoparasite  involved  in  accordance 
with  the  label  requirements.  Treatment 
shall  be  personally  supervised  and 
certified  on  the  origin  health  certificate 

Lr^^^^    oil  all 
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livestock  and  poultry.  This  document 
amends  9  CFR  Part  53,  "Foot-and 
Mouth-Disease,  Rinderpest, 
Pleuropneumonia,  and  Certain  Other 
Communicable  Diseases  of  Livestock 
and  Poultry,"  to  provide  that  the 
Department  will  not  allow  claims  for 
indemnity  for  the  destruction  and 
disposal  of  animals  and  materials  \\  hich 
have  been  moved  or  handled  by  the 
owner  thereof,  or  his  or  its  officer, 
employee  or  agent,  acting  within  the 
scope  of  his  or  its  office  employment  of 
agency,  in  violation  of  a  law  or 
regulation  administered  by  the  Secietary 
for  the  prevention  of  the  introduction  cr 
dissemination  within  the  Uniled  Sia'es 
of  any  communicable  disease  of 
livestock  or  poultry  for  vvhit.h  liie  a-i:mH! 
or  material  was  destroyed,  or  in 
violation  of  a  law  or  regulation  for  thp 
enforcement  of  which  the  Secretary  has 
entered  into  a  cooperative  agreement  for 
the  control  or  eradication  of  such 
disease. 

"Disease.  ■  as  used  in  the  regulaticr.s, 
is  defined  in  9  CFR  53,1  to  mean,  in 
pertinent  part,  "foot-ond-mc;*''^  disease, 
rinderpest,  contagious  pleuropneumonia, 
or  any  other  communicable  disease  of 
livestock  or  poultry,  which  in  the 
opinion  of  ihe  Secetary  constitutes  sn 
emergency  and  threatens  the  lives'.^rk 
industry  of  the  country;  or  any  other 
communicable  disease  of  iivpstock  or 
poultry  referred  to  in  thi?  pareg-aph  '  ' 
'■■  The  term  "State"  refers  to  any  State, 
the  District  of  Columbia  and  any 
territory  or  possession  of  the  Uniled 
States  which  has  entered  into  a 
cGupf  rarive  agrcem.ent  with  the 
Department  m  connection  with  the 
control  and  eradication  of  diseases 
referred  to  in  9  CFR  Part  53. 

The  Department  has  found  that  claims 
for  indemnity  h.a\-e  been  made  on 
animals  o'  materials  des'"oyed  because 
they  iv'jie  found  to  be  infected  or 
exposed  to  a  com.mrunicable  disease 
referred  to  in  9  CFR  Part  5.?.  although  the 
owner  thereof,  or  his  or  its'officcr, 
employ  ec  or  agont  had  violated  Federal 
01  State  laws  o;  regulations  intended  lo 
prevent  the  dissemination  of  such 
disease.  Allowing  indemnity  claims  m 
such  situations  undermines  the 
f  .lec',veness  of  the  Depavtn-.enl's  efiorts 
I'-  prevent  the  inlroduf  tion  and  spread 
of  communicable  diseases  of  iiveslock 
and  poultry  by  rewarding  a  claimani  for 
\io!ating  laws  and  rcgulat-or.s  des),gned 
',:  pre\'en!  the  animal  and  matrjiais 
from  becoming  ccnt-aminated.  Allowing 
such  claims  is  c.t>r.".  jt}  to  Depart.Tarntal 
polices 

Accordingly    Pa;<  53  TuJe  9.  Code  of 
Federal  regulations.,  is  aroi.^r.J."  J  in  Iht? 
f;.i!lo\\  !::g  respett: 


In  §  53.10  new  paragraph  (d)  is  added 
to  read: 

§  53.10    Claims  rot  ailowed 

(d)  The  Department  will  no'  allow 
claim.s  arising  out  of  the  destruction  of 
animals  or  materials  which  have  been 
moved  o.^^  handled  by  the  ownei  thereof 
or  its  oflicer.  employee,  or  ageni.  act'rg 
within  the  scope  of  his  or  its  office, 
employment  or  agency,  in  violation  of  s 
jaw  or  regulation  administered  by  the 
Secretary  for  the  p.^eventron  of  the 
introduction  in'o  i"  the  d  ssen-ination 
within  ttie  Uni'sd  States  of  any 
communicable  disease  of  livestock  or 
poultry  for  which  the  animal  or  materia! 
was  destroyed  cr  in  violation  of  a  law 
cr  regulation  for  the  er.fcrcL-ment  o; 
which  the  Secretan  enters  cr  has 
entered  into  a  cooperative  agreement  for 
the  control  and  eradicatron  of  such 
d'sease. 

(Section  2,  32  Slat.  792.  ar.s  Sec  Jl  23  Stat 
32.  as  amended  |21  U  S.C  i:i.  IHoJ). 

All  written  submissions  made 
pursu.inf  to  this  an^endmcnl  will  be 
made  available  for  public  inspection  at 
the  Federal  Building.  6505  Bc'cres!  Road, 
Room  748  Hya lts\  ■lie.  MD,  during 
regular  hours  of  business  (8  a.m.  to  4;30 
p  m..  Monday  to  Frid-n-.  except 
hcl.davs)  in  a  manner  converiient  to  'ihe 
pabhc  business  (7  CFR  1.2:^^1}. 

Comments  submit'cd  should  bear  o 
reference  to  the  date  a-;d  page  number 
of  th's  issue  in  the  Federal  Register. 

Done  a\  Washingion.  D  C    ;-  >  :-i'.h  day  o) 
Dcr.c-Diljer  1980. 
Pinric  .'\.  Chtiioux, 

Dr-p.:iy  Acn,.!:!s!rcior.  Veit.7n0.ry  Sf-'\,i  e-s 
irR  o..i  BCMiv.fi;  Fii..-'  ^2- ;o-w: « 45  smi 

BILLING  CODE  34-C-34-M 


9  CFR  Part  91 

(nspecticn  and  Handling  c*  Livestock 
for  Exportation:  Recodification 

agency:  Ani-ra!  and  Plant  Health 

Ir-pe:liOn  Service.  I'SDA. 
ACYtON:  Final  rule 

summary:  9  CFR  Pari  91  on  inspeclion 

r  ^  J  handling  of  liveslock  for 
evporiution  is  recodified  to  rf-flect  a 
rearrangement  and  renumbering  of  ih*- 
sections  and  subsections  without 
substantive  change.  This  .jcimn  is 
npcessaiy  to  reduce  editorial  confusion 
and  io  p;o^  ide  room  fo:  fi.''jrp 
"-libbtantive  changes 
EFFECTIVE  DATE:  Df  cembej  31,  19bO, 
FOR  FURTHER  INFORMATION  CONTACT: 
D'.  H,  A.  VValeri,  V^ljh.  ./ti^jliS  \  S 
F..'"--  (^2(3  Frd.Ta?  BuOdxng  bSO.'i 


Belcrest  Road.  Hyattsville.  MD  20782. 

301^36-8383. 

SUPPLEMENTARY  INFORMATION:  This 

final  action  has  been  reviewed  under 

L'SD.A  procedures  established  in 

Secretary's  Memorandum  1955  to 

implement  Executive  Order  12044. 

Dr.  M.  J.  Tillery.  Director,  National 
Program  Planning  Staffs.  VS.  APi^IS. 
I'SD.-X,  has  made  the  determination  that 
since  this  rule  relates  to  agen,:y 
management  it  is  exempt  from  the 
prov  isions  of  Executive  Order  12044. 
Improving  Go.ernn'ient  Regulations, 
and.  thus,  does  not  require  the 
preparation  of  a  regulatory  impart 
analy  bis. 

Further,  these  a.T.endments  are  non- 
subs', ^ntive  in  nature  and  relate  le 
agency  management,  and  pursuant  to  5 
U.S.C.  553  it  is  found  upon  good  Cousc- 
that  notice  and  other  public  prcceduie? 
with  respect  thereto  are  unnecessary 
and  contraiy  to  the  pubhc  interest,  av.6 
good  cause  is  found  for  m.aking  tht-se 
amendments  effect:\e  less  than  30  da\s 
after  publication  in  the  Federal  Register. 

The  Animal  and  Plant  ilealth 
Inspection  Ser\;cp  (.-XPHiS)  is  engaged 
in  revising  its  regulations  in  9  CF'R  Part 
91  concerning  ins;  ,?ction  and  handling 
of  livestock  for  exportation  This 
revision  is  bein,g  carried  out  in  t;-.  o 
stages.  The  first  stage  is  a 
r.-'arrangrmcnt  and  renumbering  of 
current  regulations.  The  second  stage 
w  i'l  include  substantive  changes  in  the 
rf'suldtions. 

'i  he  recodification  end  renumbe-ing. 
Vvhich  is  accomphshed  by  this 
document,  is  necessary  lo  reduce 
edii-oria!  confusion  tn  arrange  the 
jegulations  in  an  orderly  fashion,  and  lo 
provide  space  for  future  subsl^ntrve 
( hinges. 

The  following  table  shou  s  the 
relationship  of  the  former  CFR  section 
numbers  under  Part  91  and  their 
redesignations. 


O-C  SB"C" 


91 1 

31  2 

'Jl  3 
91  4 

916*bl 

SI  5(l.| 
91  z-.\ 

81  e 
917 

91  E 
91  S 
91  10 
9'.  11 
91  1? 
91  13 
91  1d 
91  15 
91  16 
91  17 
4-  IB 
9-(« 
<»i?0 


91 1 

?■;? 

91  1.S 
S-  3 
915 

91  6  i^oeis) 

91  B  ot^eo) 
91  9 

91  IE 
91  16 
91  17 
91  25 

9..  -.5 

9120 
9122 

91^1 
91.2.4 
9i.22'tl 

91  23ia: 
S'iO 

S-2S 
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from  premises  located  in  an  area 
quarantined  for  scrapie. 

(1)  Sheep  exported  for  immediate 
slaughter  need  not  comply  with  the 
requirements  of  paragraph  (2)  of  this 
section. 

(Ti    All  -1 ;„4 J„J  r I  «u. 


11.  A  new  Subpart  D  and  title  are 
added  before  §  91.17  to  read: 

Subpart  D— Inspection  of  Vessels  and 
Accommodations 

§91.B    [Redesignated  as  §91.17] 


91.23.  91.25.  91.26  and  91.29  are 
redesignated  Sections  91.28(b).  (c).  (e) 
(f),  and  (g).  respectively. 

§  9 1 .20    [  Redesignated  as  §  9 1 .29 1 

25.  Section  91.20  is  redesignated 
8  91.29. 
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Old  section 


New  sectio'< 


91  2) 9'  28(a) 

9122     91  lB(t» 

91  23 - 91  2«(=> 

9-  24    .    „..._ 91  28(0) 

91  25    1 „ - 91  28ie) 

91  28 9'  28(1) 

9127  9l26<b) 

,91  28      - 9'  26(c) 

91  29  ~ 91  28(g) 

91  30      _ 91  28(hl 

91  31 _.. - 91  26(i) 

91  32 : ..- 91  28(1) 

91 34  mzzr.m »' « 


Accordingly,  9  CFR  Part  91  is 
recodified  in  the  following  respects: 
1.  A  revised  index  is  provided  to  read; 

Subpart  A— General  Provisions 

Spc 

91.1  Definitions. 

91.2  Animals  to  be  handled  in  conpl'iince 
witti  regulations. 

913    General  export  requiremenls, 

91.4  Other  movements  and  conditions. 

Subpart  B— Diagnostic  Tests,  Treatments 

91.5  Cattle. 

91.6  Coats. 

91.7  (Reserved] 

91.8  Sheep. 

91.9  Swine. 

91.10  [Reserved] 

91.11  [Reserved] 

91.12  [Reserved] 

91.13  [Reserved] 

Subpart  C— Ports  of  Embarkation,  Facilities; 
Health  Certification 

91.14  Ports  of  embarkation  and  export 
inspection  facilities. 

91 .15  Inspection  of  animals  for  export. 

91.16  Certification  of  animals  for  export. 

Subpart  D— Inspection  of  Vessels  and 
Accom  modations 

91.17  Accommodations  for  humane 
treatment  of  animals  on  ocean  vessels. 

91.18  Cleaning  and  disinfection  of  transport 
carriers  for  export. 

91.19  Inspection  of  ocean  vessels  prior  to 
loading. 

91.20  General  construction. 

91.21  Ventilation. 

91.22  Protection  from  heat  of  boilers  and 
engines. 

91.23  Doors  and  ramps. 

91.24  Attendants. 

91.25  Space  requirements  for  animals  on 
ocean  vessels. 

91.26  Flooring. 

91.27  Troughs  and  hayracks. 

91.28  Rails  and  stanchions. 

91.29  Hatches. 

91.30  Defective  fittings. 

Authority:  21  U.S.C.  105,  112, 113.  114a.  120, 
121.  134b,  134f,  612.  613.  614.  618:  46  U.S.C. 
466a.  466b,  unless  otherwise  noted. 

2.  A  new  subpart  A  and  title  is  added 
before  §  91.1  to  read: 


Subpart  A— General  Provisions 

§91.4    [Redesignated  as  §91.31 

3.  Section  91.4  is  redesignated  §  91.3, 
and  is  amended  by  changing  the 
rcfeience  to  "sections  91.5(a)  (1)  and  (2), 
91.5(b),  and  91.5(c)"  in  paragraph  (b)  to 
read  "sections  91.5  (a)  and  (b),  91.6(a)  (1) 
and  (2),  and  91.9(a)"  and  reference  to 
"91.5"  in  paragraph  (c)  to  read  "Section 
91.5-9113".  Footnote  3  is  redesignated 
footnote  2,  and  the  reference  to  that 
footnote  in  paragraph  (c)  is  charged 
from  "3"  to  "2". 

§91.34    (Redesignated  as  §91.4) 

4.  Section  91.34  is  redesignated  §  91.4. 

5.  A  new  subpart  B  and  title  are  added 
before  §  91. 5  to  read: 

Subpart  B— Diagnostic  Tests, 
Treatments 

6.  Section  91.5  is  redesignated  §§  91.5 
to  91.13  and  is  amended  to  read  as 
follows: 

§91.5    Cattle. 

In  order  to  be  eligible  fur  export, 
cattle  shall  be  tested  with  results  as 
specified  in  this  section,  and  the  origin 
health  certificate  shall  specify  the  type 
of  tests  conducted,  the  dates  of  the  tests, 
and  the  results  of  the  tests. 

(a)  Tuberculosis.  All  catUe  over  one 
month  of  age  shall  be  negative  to  a 
caudal  intradermal  tuberculin  test  using 
0.1  ml.  of  tuberculin  with  a  reading 
obtained  72  hours  (plus  or  minus  six 
hours)  after  injection  as  prescribed  in 
Veterinary  Services  Memorandum 
552.15  "Instructions  and  Procedures  for 
Conducting  Tuberculin  Tests  in  Cattle," 
section  VIII  A.' 

(b)  Brucellosis.  All  cattle  over  six 
months  of  age  shall  be  negative  to  a  lest 
for  brucellosis  conducted  as  prescribed 
in  "Standard  Agglutination  Test 
Procedures  foi  the  Diagnosis  of 
Brucellosis"  ■*  or  "Supplemental  Test 
procedures  for  the  Diagnosis  of 
Brucellosis";  *  except,  that  such  tests  are 
not  required  for  official  vaccinates  of 
dairy  breeds  under  20  months  of  age, 
official  vaccinates  of  beef  breeds  under 
24  months  of  age,  or  steers  and  spayed 
heifers. 

(c)  Treatment  for  ectoparasites.  AH 
cattle,  except  those  found  free  of 
ectoparasites  or  those  intended  for 
exportation  for  slaughter  purposes  to 
any  foreign  country  shall  be  treated  for 
ectoparasites  within  30  days  preceding 
the  date  of  export.  Such  treatment  shall 
be  made  using  a  pesticide  registered  by 


the  Environmental  Protection  Agency 
for  use  in  treating  animals  infested  with 
the  ectoparasite  involved  in  accordance 
with  the  label  requirements.  Treatment 
shall  be  personally  supervised  and 
certified  on  the  origin  health  certificate 
by  an  accredited  veterinarian  who  shall 
be  ready  to  apply  an  antidote  if  adverse 
side  effects  occur  following  treatment. 

§91.6    Goats. 

(a)  In  order  to  be  eligible  for  export, 
goats  shall  be  tested  with  results  as 
specified  in  this  section,  and  the  origin 
health  certificate  for  such  animals  shall 
specify  the  type  of  test  conducted,  the 
date  of  the  tests,  and  the  results  of  the 
tests. 

(1)  Tuberculosis.  All  goals  over  1 
month  of  age  shall  be  negative  to  a 
caudal  intradermal  tuberculin  test  using 
0.1  ml.  of  tuberculin  with  a  reading 
obtained  72  hours  (plus  or  minus  6 
hours)  after  injection  as  prescribed  in 
Veterinary  Services  Memorandum 
552.15. 

(2)  Brucellosis.  Dairy  and  breeding 
goats  shall  be  negative  to  a  plate  or  tube 
agglutination  test  for  brucellosis  as 
prescribed  in  "Standard  Agglutination 
Test  Procedures  for  the  Diagnosis  of 
Brucellosis."  ^ 

(3)  No  goal  shall  be  exported  if  it  is 
affected  with  or  exposed  to  scrapie,  or 
originated  from,  or  has  been  on,  any 
premises  which  then  were  infected  or 
source  flock  premises,*  or  if  it  is  the 
progeny,  sire  or  dam,  or  a  full  or  half 
brother  or  sister  of  any  animal  found  to 
be  affected  with  scrapie,  or  was  moved 
from  premises  located  in  an  area 
quarantined  for  scrapie. 

(4)  Goats  exported  for  immediate 
slaughter  need  not  comply  with  the 
requirements  of  paragraphs  (a)(1),  (2), 
(3),  and  (5)  of  this  section. 

(5)  All  goats  intended  for  export  shall 
be  identified  by  eartags  or  tattoos 
approved  by  the  Deputy  Administrator,'' 
except  that  goats  for  export  to  Canada 
or  Mexico  for  immediate  slaughter  may 
be  identified  by  flock  brands. 

§91.7    [Reserved] 

§91.8    Sheep. 

(a)  No  sheep  shall  be  exported  if  it  is 
affected  with  or  exposed  to  scrapie,  or 
originated  from,  or  has  been  on,  any 
premises  which  then  were  infected  or 
source  flock  premises,*  or  if  it  is  the 
progeny,  sire  or  dam,  or  a  full  or  half 
brother  or  sister  of  any  animal  found  to 
be  affected  with  scrapie,  or  was  moved 


'Copies  of  tlus  publicdtion  may  be  obtained  from 
the  Deputy  .Administrator.  Veterinary  Services. 
Animal  and  Pl.,nt  Hoalth  Inspection  Service. 
Hy.ittsulle,  Maryland  207B2. 


'Infected  premises  are  those  on  which  an  animal 
has  been  found  to  be  infected  with  scr;ipie.  Source 
flock  premises  are  those  from  which  an  uffecied 
animal  was  moved  within  18  months  or  less  pnor  to 
showing  signs  of  scrapie. 
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While  Part  203  implements  this 
phased  removal  of  route  restrictions,  it 
does  not  explain  what  type  of  authority 
will  be  granted  in  response  to 
applications  filed  after  December  31. 


it  contended  that  AME  and  dormant 
authority  have  been,  and  should 
continue  to  be  treated,  the  same  as  other 
certificate  authority:  "Nothing  in  the 
Airline  Deregulation  Act  or  the 


granted  to  carriers  not  previously  found 
fit  is  a  separate  issue  which  we  intend 
to  address  in  another  rulemaking 
proceeding,  which  will  be  instituted 
shortly.  Additionally,  we  note  that  a 
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from  premises  located  in  an  area 
quarantined  for  scrapie. 

(1)  Sheep  exported  for  immediate 
slaughter  need  not  comply  with  the 
requirements  of  paragraph  (2)  of  this 
section. 

(2)  All  sheep  intended  for  export  shall 
be  identified  by  eartags  or  tattoos 
approved  by  Ihe  Deputy  Administrator.^ 
except  that  sheep  for  export  to  Canada 
or  Mexico  for  immediate  slaughter  may 
be  identified  by  flock  brands. 

§91.9    Swine. 

(a)  No  swine  shall  be  exported  if  they 
were  fed  garbage  at  any  time.  The  swine 
shall  be  accompanied  by  a  certification 
from  the  owner  stating  that  they  were 
not  fed  garbage,  and  that  any  additions 
to  the  herd  made  within  the  30  days 
immediately  preceding  the  export 
shipment,  have  been  maintained 
isolated  from  the  swine  to  be  exported. 
All  breeding  swine  shall  be  tested  for 
and  show  negative  test  results  to 
brucellosis  by  a  test  prescribed  in 
"Standard  Agglutination  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis"  '  or  "Supplem.ental  Test 
Procedures  for  the  Diagnosis  of 
Brucellosis".' The  test  results  shall  be 
classified  negative  in  accordance  with 
the  provisions  prescribed  in  the 
Recommended  Brucellosis  Eradication 
Uniform  Methods  and  Rules,  Chapter  2. 
Part  II,  G,  1,  2.  and  3.' 

§§91.10-91.13    [Reservedl 

7.  A  new  subpart  C  and  title  are 
added  before  §  91.14  to  read: 

Subpart  C— Ports  of  Embarkation, 
Facilities,  Health  Certification 

§91.3    [Redesignated  as  §91.141 

8.  Section  91.3  is  redesignated  §  91.14. 
the  reference  to  "section  91.3(a)  '  in 
paragraph  (b)  is  amended  to  read 
"Section  91.14(a)",  the  reference  to 
"section  91.9(b)"  in  paragraph  (c)(2)  is 
amended  to  read  "section  91.25(b)",  and 
footnote  2  is  redesignated  footnote  6, 
and  the  reference  to  that  footnote  in 
paragraph  (a)(l)(ii)  is  changed  from  "2" 
to  "6" 

§91.6    [Redesignated  as  §91.151 

9.  Section  91.6  is  redesignated  §  91.15. 

§91.7    [Redesignated  as  91.16] 

10.  Section  91.7  is  redesignated 
§  91.16. 


''  Information  concerning  eartags  or  lattiics 
approved  by  Ihe  Deputy  Administrator  ni.n  he 
obtained,  upon  request,  from  the  Deputy 
Administrator,  Animal  and  Plant  Health  liisprclion 
Service,  United  Stales  Departmcnl  of  Agri(  ulture. 
Hyallsville.  Maryland  207B2 

'Si'i'  footnote  1  to  §  91.1, 


11.  A  new  Subpart  D  and  title  are 
added  before  §  91.17  to  read: 

Subpart  D— Inspection  of  Vessels  and 
Accommodations 

§  9 1 .8    [  Redesignated  as  §  9 1 . 1 7  ] 

12.  Section  91.8  is  redesignated 
§91.17. 

§  91.33    [Redesignated  as  §  91.18] 

13.  Section  91.33  is  redesignated 

§  91.18,  the  reference  therein  to  footnote 
"9"  is  changed  to  footnote  "7",  and 
footnote  9  is  redesignated  footnote  7. 

§91.10    [Redesignated  as  §  9 1 . 1 9] 

14.  Section  91.10  is  redesignated 
§  91.19 

§91.11    (Redesignated  as  §91.20] 

15.  Section  91.11  is  redesignated 
§  91.20. 

§(/1.13    IRedesIgnated  as  §91.21] 

16.  Section  91.13  is  redesignated 
§91.21. 

§91.12    [Redesignated  as  §  91.22] 

17.  Section  91.12  is  redesignated 
§  91,22 

§91.16    IRedesignated  as  §91.23] 

18.  Section  91.16  is  redesignated 
§  91.23(a). 

§91.15    [Redesignated  as  §91.23] 

19.  Section  91.15  is  redesignated 
§  91.23(b). 

§91.14    [Redesignated  as  §91.24] 

20.  Section  91.14  is  redesignated 
§  91.24. 

§91.9    [Redesignated  as  §91.25] 

21.  Section  91.9  is  redesignated 
§  91.25,  footnote  7  is  redesignated 
footnote  9,  and  the  reference  therein  to 
that  footnoli!  is  changed  from  "7"  to  "9". 

§§  91.18,  91.27,  91.28    [Redesignated  as 
§91.26] 

22.  Section  91.18  is  redesignated 

§  91.26(a).  Sections  91.27  and  91.28  are 
redesignated  §  91.26  (b)  and  (c) 
respectively,  and  individual  paragraphs 
within  the  new  subsections  are 
redesignated  (1),  (2),  el  seq,, 
respectively. 

§91.19    [Redesignated  as  §91.27] 

23.  Section  91.19  is  redesignated 
§91,27. 

§§  91.21-91.26,  91.29-91.32    I  Redesignated 
as  §91.28] 

24.  Sections  91.21,  91.24,  91.30,  91.31. 
and  91.32  are  redesignated  Sections 
91.28(a),  (d),  (h),  (i),  and  (j),  respectively, 
and  individual  paragraphs  within  the 
new  subsections  are  redesignated  (1).  (2) 
at  seq.,  respectively.  Sections  91.22, 


91,23,  91.25.  91.26  and  91.29  are 
redesignated  Sections  91.28(b),  (c),  (e). 
(f),  and  (gj,  respectively. 

§  9 1 .20    [  Redesignated  as  §  9 1 .29 1 

25.  Section  91.20  is  redesignated 
§  91.29. 

§91.17    [  Redesignated  as  §  9 1 .30  ] 

26.  Section  91.17  is  redesignated 
S  91.30. 

Done  at  Washi.ngton,  D  C  this  23d  dny  of 
Decemlier  1930 
Ncrvan  L.  Meyer 

.4i  /;,■!,?  Deputy  .Administrator  Vetcrinarv 

Scrva  ,s. 

|H;  I).,,.  BiMi'h-.-  F.ln!  M-lia  m  8-4S  Hm| 
BILLING  CODE  3410-34-M 


CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  203 

[Regulation  ER-1206,  Economic 
Regulations  Amendment  No.  1  to  Part  203; 
Docltet  38783] 

Removal  of  Certificate  Restrictions 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  CAB  amends  its  phased 
restriction  removal  program  to  clarify 
what  route  authority  carriers  will 
receive  after  December  31,  1980,  when 
all  slop  restrictions  will  be  eliminated. 
When  a  carrier  is  awarded  authority  to 
a  new  point  during  1981,  it  will  receive 
nonstop  authority  between  the  new 
point  and  all  other  points  on  its  system 
The  rulemaking  is  at  the  CAB's 
initiative. 

DATES:  Effective:  December  24,  1980. 
Adopted:  December  24.  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Boiler.  Routes  .Authority 
D!\ision.  Bureau  of  Dc.mestic  .-Xviation, 
Civil  Aeronautics  Board,  1825 
Connecticut  .Avenue,  N.W.,  Washington, 
D.C.  20428:  202-673-5330. 
SUPPLEMENTARY  INFORMATION:  By  ER- 
1139,  44  FR  49188,  August  21,  1979,  the 
Board  established  a  program,  contained 
in  a  new  14  CFR  Part  203,  for  the  gradual 
elimination  of  all  domestic  operating 
restrictions  attached  to  air  carrier 
certificates,  except  for  restrictions  in 
intra-Alaska  and  intra-Hawaii  markets. 
The  program  provides  that  all  stop 
restrictions  are  to  be  removed  in  a  four- 
step  process,  which  began  with  the 
smallest  markets  on  August  21, 1979, 
and  will  end  with  the  largest  markets  on 
December  31. 1980.  Under  the  Airline 
Deregulation  Act,  the  Board's  authority 
over  domestic  passenger  routes  ends  on 
December  31.  1981. 
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subsequently  v.-orked  fr,r  aerospacp 

contractors. 

EFFECTIVE  DATE:  October  19,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  John  F,  Du.ggan.  Ci.ief.  Personntjl 


and  Ad.irlnistrative  Litigation,  handles 
ail  of  the  Commission's  administrative 
litigation. 

Also,  the  functions  of  the  former 
Directorate  for  Engir.Gerin-  a.id 

Qr!t>r!rnc    f•'^Tm^.^^\r  i^.f^<(r\]'.i^A  in 


conduct  and  relevant  evaluation  of 
bp;'i;ific  prodact  testing  to  support 
general  agency  regulatory  activities.  The 
Dirc'Lloiate  develops  and  e\aluates 
performance  criteria,  design 

sriPf  ifirati,;n«;    Hns]  .niiA<l:t\'  i-nr.lrnl 


86414    Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Rules  and  Regulations 


While  Part  203  implements  this 
phased  removal  of  route  restrictions,  it 
does  not  explain  what  type  of  authority 
will  be  granted  in  response  to 
applications  filed  after  December  31. 
1980.  On  October  2, 1980.  the  Board 
issued  a  notice  of  proposed  rulemaking 
(EDR-409,  45  FR  66473.  October  7.  198C) 
to  clarify  what  authority  a  carrier  will 
receive  in  1981  when  there  will  no 
longer  be  any  stop  restiictions  It 
proposed  to  state  expliciiy  that  a  carrier 
awarded  a  new  point  in  19ai  also  will 
be  given  unrestricted  authority  between 
that  point  and  all  other  points  on  its 
domestic  certificate. 

On  November  17,  Trans  World 
Airlines,  Inc.  filed  a  commeni  surpoting 
ttiis  proposed  rule.  It  concurred  with  the 
Board  and  noted  that  since  restrictions 
will  be  removed  on  all  existing  authority 
after  December  31.  1980,  they  should  not 
be  placed  on  new  authority  granted 
after  that  date. 

Also  on  November  17,  Air  California 
filed  comments  concerning  certain 
implications  of  our  proposal.  It  stated 
that  the  proposed  regulation  should 
include  an  exception  fu'  authority 
involving  environmentally  sensKive 
airports,  such  as  Orange  County,  and  for 
authority  granted  through  the  automatic 
market  entry  (AMEl  and  dormaiil 
authority  programs  under  the  .'\.:l  Tho 
carrier  stated  that  we  deferred 
iniplementation  for  cenain  markets  of 
Phases  I  and  II  of  the  restriction  remcia! 
program  pending  compli  'ion  c'  an 
environmental  impact  statemer.;  and 
argued  that  we  do  the  same  explicitly 
here.  In  addition,  it  proposed  to  exclude 
any  route  authority  granted  through 
AME  or  dormant  authori'y  provisions 
from  the  final  stage  of  the  rd.str;;;tlon 
removal  program  on  the  grounds  that 
Congres?  intended  that  any  authority 
grantrd  under  these  sections  be 
"ciretuli-.  limited"  and  not  be  treated 
the  same  as  other  route  authoritv- 

On  November  26,  .•^ir  California  filed 
an  amendment  to  its  comments.  In  thd! 
amendment,  it  reiterated  its  argum.ent 
tha!  authority  granted  th'-cigh  the  AME 
progra.m  should  be  exenpted  ircv:,  thr 
proposed  rule.  It  stated  that  'he  AME 
program  provides  that  each  carrier  may 
protect  one  route  and  argued  that  this 
rule,  by  a^varding  unres;ricted  new 
^luthority.  deprives  rarrirr?  of  this  route 
protection. 

On  December  6.  \9S0.  the  Coirinnifer 
Airline  Associaiion  of  America  (CAA.^) 
iilr-iJ  comments  in  oppcsilion  to  .-Xir 
California's  proposals  thai  we  txempl 
en\ironm,enta!iy  sensi'ive  a?: ports,  and 
AME  and  dormant  cprtifit^att  aulhonty 
[rr>m  our  c!crific<ition  It  slated  thai  the 
environmenlii!  resue  "c-eH  be  h.indied  in 
less  an'iccunpfiitiVF  ways."  Ir.  .iii.lition. 


it  contended  that  AME  and  dormant 
authority  have  been,  and  should 
continue  to  be  treated,  the  same  as  other 
certificate  authority:  "Nothing  in  the 
Airline  Deregulation  Act  or  the 
legislative  history  of  the  Act  shows  that 
Congress  intended  such  certificate 
a-jthcrity  tc  be  inferior  in  any  respect  to 
other  certificate  authority." 

We  share  the  environmental  concerns 
expressed  by  Air  California.  Thus,  we 
will  maVe  an  exception  from  the 
proposed  clarification  for  cases  where 
we  believe  that  there  may  be  potentially 
significant  enviicnmental  effects.  This 
exception  is  consistent  with  our  past 
policy  of  withholding  additional  route 
authority  at  those  points  whpre  we  have 
determined  that  our  re.^pon':;ibilily  undei 
the  .National  Environmienta!  Policy  Act 
of  1969  and  Part  312  of  our  regulations 
requires  >h.it  we  undertake  ^r,  analysis 
of  the  environmental  in'^part  of 
increased  route  authority.  We  have 
deferred,  and  will  continue  in  defer, 
awards  of  addilional  route  authori'y 
pending  environmental  analyses  at  ihrt^e 
points:  Or,..nge  County  California,  and 
West  Paim  BcaiJi  and  Sarasota/ 
Bradenton,  Florida.' 

We  will  not.  however,  make  any 
e.xcepticn  for  authority  g.ranted  thrciigh 
the  AME  or  dorm.ant  authosiiy 
proviiiions  of  the  Act,  We  agree  with 
CAAA's  argument  that  both  of  these 
programs  were  designed  primarily  to 
expedite  entry  and  no!  as  a  form  of 
market  pro«ectic;n,  As  Aiir  Ca'::fornia 
poifts  out,  Ccr.gres'?  was  very  sv-ecifit  in 
drafting  these  two  programs,  Congrc s.s 
did  not  make  any  d.stinciion  concerning 
the  legal  significance  of  this  aulnoniy 
once  it  has  been  granted  and  added  to 
carriers'  certificates.  Therefore,  we  wiii 
impose  no  exemptions  here  based  on  a 
theory  of  Congressional  Liilent. 
Moreover,  we  reject  Air  C>i','"';;nia's 
argum.^nt  that  this  rule  awa-duig 
unrestricted  new  authoriiy  cuntraveries 
the  statutory  provision  that  et:ch  carritJ 
have  one  protected  market.  This 
argumen'  is  not  persuasive  smce  it 
overlooks  the  fact  thai  the  right  to 
protect  ore  market  applies  only  vis-a-vis 
another  carrier  selecting  that  market 
under  the  AME  provisioi^s  Section 
401(d)rjtc). 

These  conclusions  are  addressed  fc 
the  question  of  dormant  authority 
ger.erically.  The  question  of  whether  this 
Part  should  apply  tc  umised  authority 


granted  to  carriers  not  previously  found 
fit  is  a  separate  issue  which  we  intend 
to  address  in  another  rulemaking 
proceeding,  which  will  be  instituted 
shortly.  Additionally,  we  note  that  a 
substantial  change  in  the  scope  of  a 
carrier's  operations,  even  if  it  had 
previously  been  found  fit,  would  require 
the  carrier  to  submit  additional  fitness 
data  to  the  Board  under  Part  204, 

Because  all  operating  restrictions  are 
lo  be  removed  as  of  December  31,  there 
is  a  need  to  alert  carriers  to  the  Board's 
decision  in  this  rulemaking  before  that 
date.  For  this  reason,  there  is  good  cause 
to  make  the  rule  effective  immediately. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  203,  Removal 
of  Certificate  Restrictions,  as  follows: 

PART  203  [AMENDED] 

1.  The  authority  for  Part  203  is: 
Authority  Sees.  102.  204,  401.  Pub  L  8.5- 

726,  as  amended.  72  Stat.  740,  74,3.  754;  49 
US.C,  1302.1324,  1371. 

2.  A  new  paragraph  (f)  is  added  lu 
S  203,3  to  read: 

§  203.3    Timetable  for  automatic  removal 
of  restrictions. 

(f]  After  December  31,  1S8G,  any  ro.r.e 
authority  granted  by  the  Board  to  a 
carrier  will  include  nonstop  authoriiy  '-.o 
all  existing  points  on  the  carrier's  route 
system,  except  for  those  points  where 
new  authority  has  been  deferred  by 
Board  order  pending  environmenlal 
analysis. 

By  ihL-  Ci.'.l  Aiiic^naulics  Bo.-ird. 
Phyllis  T.  Kaylor. 
Scvrelan. 

1KB  r)ot;  BO-SOPflq  rl,,i!  l:;-;!n-Gn:  .1;J5  .:ml 
BtUiNG  CODE  63J0-C1-M 


f4ATIONAL  AEROKAUTICS  AND 
SPACE  ADMINISTRATION 

■J4  CFR  Part  1208 

Reporting  Procedures  for  NASA  and 
Aerospace  Related  Employment 

agency:  Nati::)na!  Aeronautics  and 
Sp.v. I-  .-Xdminisiibtion. 
ACTION:  Revocation. 


'  For  B  d'scussion  of  Oiange  Cour.ij.  see 
Cv/ifoni:o:\p-ado  /^»  /v/t  Houlf  l'r-'r-end:i\n. 
Older  79-4-85.  Apii!  12. 1973  and  Ordei  c«->-*. 
M.iy  ■^,  19611;  for  Wissl  Palm  BeniJi  cr,  Pulm  Bei-i  h 
Eiivironmiiital Study.  Ordci  h(>-2-W>  F«'l)ruary  5, 
IflBO;  and  fi;r  SdriisotH/Era<)tnlon  Sti    ^iUfmoiu:! 
\'orth Ht'i>(  O.^ir.  \'cUfy  F'iKtdc  ShiT.i,  Cctisf 
Fm<  fi,d;i>t!  Order  bfr4-<3r  -Afw.*  lb.  IfliXI 


SUMMARY:  Pub,  L,  06-470.  the 
■  Congressi  mal  Reports  Elimination  .^r1 
oi  1980  ■■  repealed  Section  6(d]  of  Ike 
\AS.A  Aulhoiization  Act,  19'0.  (42 
U.S.C.  2462(d).  83  Stat  199).  the  so- 
ca'led  Pf-oxmire  Amendment,  a-nd. 
th?reforf^  abolishes  the  repr'-t  that 
NAS.A  was  required  to  make  a:::.T'iaHy  to 
Congress  on  the  names,  duties  ai  .i  rates 
nf  pa^  of  former  and  corrent  NAS.4 
employees  who  previously  or 
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hazards,  and  determines  exposure, 
uptake  and  metabolism,  including 
identification  of  the  toxicolcgical  and 
psychological  bases  which  cause  .so.mo 
population  segments  lo  be  at  special 
risk.  It  performs  risk  assessments  for 


safety  requirements  The  Direciorate" 
negotiates  and  subsequently  monitors 
corrective  action  plans  designed  to 
recall  defective  or  non-complying 
prothicts  and  gives  public  warning  to 
consumers  where  appropriate.  It  gathe: 


SUPPLEMENTARY  INFORMATION:  On 

February  15, 1979,  the  Commission 
published  the  Safety  Standard  for  W.rlk 
Behind  Power  Lawn  Mowers,  16  CFF. 
Part  1205  (44  FR  9990).  The  Sfand-.:d 
requires  a  label  warning  of  the  danpc  r  of 
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subsequently  worked  for  aerospace 

contractors. 

EFFECTIVE  DATE:  October  19,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  F.  Du,ggan,  Chief,  Personnel 
Analysis  and  I'lanning  Office,  Personnel 
Prnoram.s  Division,  National 
Aeronautics  and  Spare  Administration, 
Wasfiingion.  D.C,  203 io.  iclcphone  (2U2) 
7r)5-:!993. 

SUPPLEMENTARY  fNFORMATION:  P-^vious 
reporting  reqj'iements  were  piiLiiished 
in  41  FR  53652.  Decembers,  197'?.  as 
aniended  at  43  FR  52215,  November  9, 
IP^B  Since  this  action  is  administrative 
and  editoria!  in  nature,  notice  and  public 
procedures  thereon  are  not  required. 

PART  1208  [Reserved! 

14  CFR  Chapiei  V  is  amended  by 
removing  and  reserving  Part  1208. 
Rnhert  A.  Frosch. 

Afl.'''ni:-':rator 

■'K  ,;,    i;.'.-4:'rj,;r  li'd  ■;:  3a.ait- B«  ani| 
BILLING  CODE  7S10-01-M 

cor:suMER  product  safety 

COMMISSION 

16  CFR  Part  1000 

Commissicn  Organiziit^on  and 
Functions 

AGENCY:  Consumer  Proriiirt  Safetv 

Commissiim. 

ACTION:  Final  rule. 

SUMMARY:  The  Comm.ission  is  publishing 

revisions  to  its  slatement  of  organization 
rjnd  iunctions  to  reflect  organizational 
changes  m.ade  since  December  31,  1979 

EFFECTIVE  DATE:  These  r.nisicns  are 

effecti\e  December  31.  ItlSO. 

FOR  FURTHER  INFORMATION  CONTACT: 

S-itiye  I3unn,  Secretary.  Cor,.i,::ner 
Product  Safety  Commission, 
Washington.  D.C.  20207.  Telephone  202- 
f;.''.4-77U0. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  i.s  revising  its  statesmen!  of 
o'g.inization  and  functions.  16  CFR  i'art 
lOcii.l,  to  include  changi.-s  since  tlie  Part 
was  last  published  on  December  .<!, 
1979.  44  FR  77150. 

Currently  the  functions  of  the  Office 
of  tiio  General  Counsel  are  desrrihed  in 
section  1000.14  and  tlie  function's  of  the 
Diicctoiate  for  Complijnce  and 
Enforcement  are  described  m  S  101)0.27. 
'Fhis  notice  revises  those  sections  to 
reflec  t  the  fact  that  the  litigatio.i 
functions  of  the  offices  have  been 
realigned.  The  Office  ol  General 
Counsel  now  handles  all  of  the 
Comniission's  federal  court  litig.ition 
while  the  former  Directorate  for 
Compliance  and  Enforcement,  now 
renamed  the  Directorate  for  Compliance 


and  Administrative  Litigation,  handles 
all  of  the  Commission's  administrative 
litigation. 

Also,  the  functions  of  the  former 
Directorate  for  Engir.eerin-  a.td 
Sciences,  curren'Iy  descril.ed  in 
§  1000.25,  have  been  divided  between 
two  new  organizations:  the  Directorate 
for  engineering  Sciences,  and  the 
Directorate  for  Flealth  Sciences.  This 
notice  revises  §  1000,25  to  describe  tin 
Directorate  for  F.ng-'neering  Sciences  and 
adds  §  1000.25.  p.'-eviously  reserved,  to 
describe  the  Dii'ec'orate  for  Health 
Sciences. 

Since  this  aniendment  deals  only  wku 
internal  agency  organization,  it  is  ueing 
made  .effective  immediately  and 
comments  are  not  being  solicited. 

For  the  foregoing  reasons.  Part  lOOr;  of 
Chapter  II  of  Tiile  16  of  the  Code  of 
Federal  Regnlcttions  ;s  aniended  as 
shown. 

1.  The  authority  c'lation  For  Part  1000 
reads  as  fo'lows; 

Authority:  5  t-!,S,C,  5;-li.! 

2.  In  Part  1000,  §§  1000,14.  1000,25. 
100l;,26  and  1000.2"  are  rc\  ised  to  read 
as  follows; 

if  1000.14     Office  of  the  Ge-ierat  Counsel. 

I  he  Oliice  of  the  General  Counsel 
provides  advice  and  counsel  to  the 
Commisbioners  and  or.qanizationa! 
components  of  the  Commission  on 
matteis  of  law  arising  f!om  oper.itions 
of  the  Commussion.  It  prepares  the 
Commission's  legislative. program,  and 
comments  on  relevant  legish;,ive 
proposals  ori^'nating  elsewhere.  The 
Office  in  conjunction  with  the 
Department  of  justice,  is  respon^iule  !V>r 
the  conduct  of  all  Federal  court  litigation 
to  wh.ich  the  Commission  is  a  party,  The 
Office  also  ad\ises  tin;  Commission  on 
administrative  litigation  matters.  The 
Office  provides  final  legal  review  of  ami 
makes  recommendations  to  the 
Commission  on  pioposed  produc:t  safety 
standards,  rules,  regulatior.s.  petition 
actions,  and  substantial  hazard  actions. 
It  also  provides  legal  review  of  certain 
p.-Li-.:u!enient.  personnfd,  and 
administrative  actions  and  drafts 
documents  for  publication  in  the  Federal 
Register. 

§  1000.25     Directorate  for  Engineering 
Sciences. 

The  .Ass  K.iate  Executue  Director  for 
Engineering  Sciences  manages  the 
Directorate  of  Engineering  Sciences.         * 
which  is  responsible  for  de\eloping 
technical  piiiic>'  and  implementing  the 
Commission's  engineering  programs. 
The  Directorate's  functional 
responsibility  includes  development  and 
e\alualion  of  product  safety  standards 
and  tesi  methods  based  on  engineering 
and  other  physical  sciences  and  the 


conduc!  and  relevant  evaluation  of 
specific  product  testing  to  support 
general  agency  regulatory  activities.  The 
Directorate  develops  and  e\aluates 
performa.nce  criteria,  design 
specifications,  and  quality  control 
standards  for  certain  consumer  products 
and  provides  scientific  and  technical 
expertise  to  the  Commission.  It  conducts 
and  e'.aiuates  enginecrir-g  tests  and  test- 
methods,  p.-J-rticipates  m  the  engineering 
developm.cr.t  of  product  safety 
s'ar.dards.  and  provides  advice  on 
proposed  mandatory  standards  and 
industry  voluntary  standard  efforts.  It 
perfoip.-.s  or  monitors  research  m  the 
engineering  sciences  including  the 
Iranslatioir  of  human  factors  and 
engineering  factors  and  provides 
supervision  to  the  Commission's 
engineering  laboratory  and  engineering 
test  facihty  and  provides  analytical 
services  in  support  of  the  Commission's 
entorccment  actixities.  Engiireering 
conducts  studies  ol  the  safety  of 
consumer  products.  It  coordinates 
engineering  research  testing  and 
evaluation  activiiies  uith  the  \a';;jnd! 
Fiureau  of  Standards  and  other  Federal 
agencies,  private  industry,  and  consumer 
interest  groups.  The  Directorate  gives 
statisliral  support  for  the  engineering 
aspects  of  staad,":rds  development, 
certification  program.s,  and  sampling  [or 
field  inspection  programs.  The 
Directorate  provides  technical 
supervision  and  direction  of  all 
engineering  activities  including  tests  and 
analyses  conducted  in  the  f-ield.  The 
Directorate  provides  engineering 
technical  support  to  ail  Commission 
oi.c.iniz.itiunK,  activities  and  programs, 

<j  1000.26     Directorate  for  Health  Science. 

The  Associat'.'  K\t'cuti\e  D'"ector  for 
Health  Sciences  manages  the 
Dircctoiate  for  HcriUh  Sciences,  which 
is  responsible  for  m.anagement  of  the 
Commission's  chronic  hazards  program, 
develop.ment  and  evaluation  of  the 
scientific  content  of  product  safety 
standards  and  test  methods  b.ispd  on 
the  chemical,  biological  and  medical 
sciences,  and  the  conduct  and 
evaluation  of  specific  product  testing  to 
support  general  agency  regulatory 
activity.  The  Directorate  provides 
scientific  expertise  to  the  Comm.ission 
and  it  develop.";  and  evaluates 
perform.ancc  criteria,  design 
specifications,  and  quality  control 
standards  for  certain  consumer 
pr.iducts.  It  conducts  and  evaluates 
scientific  tests  and  test  methods, 
participates  in  the  scientific 
development  of  product  safety 
standards,  and  provides  advice  on 
proposed  standards.  It  collects  scientific 
and  technical  data,  reviews  and 
evaluates  toxicological  and  chemical 
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["ew  injuries  and  constitutes  such  a  5m.alt. 
part  of  the  anticipated  cost  to 
manufacturers  cf  m,o'>.v&rs  corr,pt>;f!,g 
with  the  Standard  that  the  specific 
fi,nd',n,g,s  set  forth  m  the  rule  rerrt,a:n 
unchanged.  However,  the  reference  tj 


label  requirement  was  upheld  b>  the 
Court  under  Section  7.  §  1203,8(11(11)  ot 

liie  Standard,  relating  to  the  issuance  o't 
the  label  requirement  under  Section 

2~[e),  ).s  no  longer  necfsssry  and  h.-is 
been  deleted. 


§1205.8    lAimendedi 

4  la  lines  19  and  ,10  of  §  120S,6(e){21 
plij..5  the  discharge  chute,"  is  removed, 

5.  The  following  Figures  are 
i-Libs'ifc'"'""  ^C'-  6,es  'i-'i  and  7 


86416    Federal  Register  /  Vo)    45.  No    252  /  Wednesday.  Der,;;mbei  31    1980  /  Rules  and  Regulations 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1960  /  Rules  and  Regulations    86417 


hazards,  and  determines  exposure, 
uptake  and  metabolism,  including 
identification  of  the  toxicolcgical  and 
psychological  bases  which  caust'  somo 
population  segments  to  be  at  special 
risk.  It  performs  risk  assessments  for 
chemical  and  physical  hazards  in 
cnnsumo)  products.  It  performs  oi 
monitors  research.  a,;d  co;idu':'.s  sliidies 
of  the  safety  of  or  of  impri<vir.^}  ihe 
safHty  of  co.'.siim'jr  paducts.  Ifpruvidfjs 
the  Con";mission's  pri-riary  sojrcp  of 
expcrtisr'  fc"  irnplL'iPentalijn  of  the 
Poison  Pievention  Packaging  A.  !.  II 
provides  the  Comrr.:ssicn"s  expertise  on 
mdnufact.iring  piacticFS  and  qualify 
assurance  for  chem.ical  consumer 
products  and  il  p'-ovides  tecbnira) 
supervision  to  agency  fi^^ld  chemistry 
l.ibi.UHtoiies  and  rtfier  ciiemica'  tjr 
loxicological  testing  iaciiities.  !t 
provides  scientific  and  technica'  suppoit 
io  all  commission  organiz.^tions 
activities,  and  programs.  The 
Directorate  manages  the  CommL^sum  .s 
purticipation  in  the  Inlp- aoppr  y 
Regulatory  Liaison  Group  and  prn\:df;s 
technical  liaison  with  the  Natiuna! 
Toxicologiijal  Program  the  National 
Cancer  Institute,  the  Environmeni.il 
Protection  Agency,  and  oiher  federal 
programs  and  organJaaiions  concerneri 
v.ith  reducing  the  risks  to  consumers 
from  exposure  to  chemical  hazards 

§  1000.27     Directorate  for  Compllancie  and 
Administrative  litigation. 

The  Associate  Executive  Dir.;  i^r  fi  r 
Compliance  and  Adminislia!i\  e 
Litigation  manages  the  Directorate  fov 
Compliance  and  AdminiGlrative 
Litigation.  The  Directorate  ci^rdi.t  ts  or 
supervises  the  conduct  of  ci^irplinnt.e 
and  administrative  erf^rcenient  acliviiy 
under  all  administered  acts,  provides 
advice  and  guidance  io  regulated 
industries  on  complying  with  all 
administered  acts  and  revievvs  proposed 
standards  and  rules  with  ^t-^oiH  1  to  the:' 
enforceability.  The  Direclorate's 
responsibility  also  includes  identifying 
cind  aitiP'T  on  safety  hazards  in 
consume''  cioducts  a'u'eady  in 
distributi'in,  proir.oting  ir^dustry 
compliance  with  existinc  safety  lules. 
and  conducting  litigation  before  an 
ridministrative  lav,;  judge  relative  to 
arlniinistrative  c:implain;s.  It  provides 
advii;e  and  CL-ise  guit'ance  to  field  offict.'S 
rind  participa'ioM  in  the  rievelcpiiient  of 
standards  before  their  promu-gatinr  to 
assure  enforce;;bi';iiy  of  the  frna) 
product.  It  enforces  the  Consumer 
Product  Safely  Act  requirement  that 
firms  identify  and  report  product  defects 
which  could  present  possible  sul^stantia) 
hazards.  It  reviews  ccn.suner 
(.omplaints,  in-depth  investigations,  and 
o'her  data  to  identify  those  consumer 
products  containing  such  hazards  or 
which  do  not  comply  w.'h  existing 


safety  requirements  The  D-rcciorate" 
negotiates  and  subsequently  monitors 
corrective  action  pla.is  designid  to 
recall  defective  or  non-complying 
products  and  gives  public  warning  to 
consumers  vvheri  appropriate  It  gather^ 
information  on  generic  product  hazards 
which  may  lead  to  subsequent  initiation 
of  safety  standard  set'i.ng  r''ci  cdures. 
The  Directorate  develops  si;riei"^cr 
stratf'gies  and  prograris  df  sigred  t^ 
assure  ccn^.pliance  with  Commission 
standards  and  regulations.  It  originates 
instructions  to  field  offices  and  provides 
subsequent  interprelations  or  guidance 
for  field  surveillance  and  enforcement 
activities. 

Dated:  Dijcembei  23. 1980. 
Sadve  E.  Dunn. 

S.:i:n.U:iy.  Consumer  Product  Sajity 
Commission. 

\ih  Dm    Hl.-!(«>-i  )-,,.Mi  )2.3n-W-8.*5.W'| 
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leCFR  Part  1205 

Safety  Standard  for  Walk-Behind 
Power  Lawn  Mowers 

agency:  Consume;  PrL\i^^rt  "^.^fpty 

(^omni:Sb'on. 

ACTION:  I'li.il  rule 


SUMMARY:  The  Con>missk)n  amends  the 
S.ifety  Sl.-.ndard  for  Walk-Rehind  Power 
L^iun  Mowers  to  ci:)nforri-:  ils  provisions 
to  a  recent  court  decision  and  a  recent 
congressional  enactment  and  to  provide 
a  nior»'  lit^taiied  figure  of  the  l.-ibel  fin 
that  is  easier  to  understand  The 
changes  to  the  Standard  are: 

a.  The  separate  requirement  for  a  foot 
probe  lost  of  the  discharge  chafe,  thai  is 
m  addition  to  the  rtquiremenf  lor  a  foe; 
probe  test  at  the  rear  of  the  niowc-r,  is 
deleted.  Figs.  3,  4.  and  5  a^e  aTitiided 
accordingly. 

b.  The  eflecfive  date  of  the  Standard 
is  changed  from  Dccem.ber  31.  ItiBl.  lo 
June  30. 1382. 

c.  Additional  designations  for  the 
colors  lo  be  used  in  the  prescribed 
vvaining  iabel  arc  provided  •:•:  Pig.  7. 
DATES:  iTie  amendments  to  ibe  Standard 
are  effective  January  30, 1981.  The 
performance  requirements  of  thc- 
Standard  apply  to  certain  rot<:ry  power 
lawn  mowei's  maruftictured  after  June 
30.  19a2.  The  labelirg  requireinenl  is 
tuirenlly  ir,  effect  and  applie.«;  to  both 
rotary  and  reel-type  mowers 
manufactured  after  December  3!.  iy"9. 

FOR  FURTHER  IfJFORMATrON  CONTACT: 


!  (  onf: 


iirccr 


,f  I 


ne 


Standard:  Paul  Galvydis,  D;reci;>:'Hle  for 
Compliance  and  Aii-^-:in;strat;ve 
i-iligation.  i301j  4S..-'.4  :f    [2)  Concerning 
the  developn^ent  oi  thi;  biandard  Dri\  id 
Parrish,  Office  of  Program  Xtan.-.gtment 
(301)  4<j:-f..5.i7.  Consumer  Product  Saf=.-ty 
Commission.  Washington.  DC   25)207. 


SUPPLEMENTARY  INFORMATION:  On 

February  15, 1979,  the  Commission 
published  the  Safety  Standard  for  VWdk- 
Behind  Power  Lawn  Mowers,  16  CFR 
Part  1205  (44  PR  9990).  The  Standard 
requires  a  label  warning  of  the  danger  of 
blade  contact  on  both  reel-type  a;.d 
rotary  walk-bchird  power  lawn  mo\', :  is. 
In  addition,  the  Standard  c(>nt:ii:'is 
pe-formance  requiremeiiiF  intended  to 
reduce  injuries  from  contact  with  the 
rotating  blades  of  rotary  pnwer  movve :s 
In  order  to  reduce  injuries  lo  the 
operators  handa  and  feet,  the  Stand-j'^d 
requires  that  rotary  walk-beh'nd  pi  i'.i  ' 
niowers  have  a  blade  control  system 
that  will  stop  the  mowsr  blade  within  3 
seconds  after  the  operator's  hands  !>  d^e 
the  normal  operating  pos!t;t>n.  if  the 
manuificturer  chooses  to  stop  t!ie  blade 
by  stof>ping  the  engine,  the  mov. ;  r  rvi^:! 
be  equipped  with  a  power  s'ari 
mechanism.  If  the  mower  has  only 
manual  start,  stepping  the  blade  !'.>■ 
slopping  the  engine  is  not  allowed  hy 
the  Standard.  In  order  to  reduce  mjcries 
lo  the  operator's  feet,  the  Stand.->rd  a^ 
origin.iliy  issued  also  required  that  if  \ht 
rear  periphery  a.id  discharge  chute  o'  a 
mower  are  probed  with  a  specified  foci 
prribe,  neither  the  protje  nor  any  pari  of 
the  mower  shall  enter  the  path  of  rhe 
blade 

A.  Foot  Probe  of  the  Discharge  Chute 

Immediately  after  the  Standa"d  \s  -;s 
issuer!  6  petitioners  associated  with  the 
lawn  mower  ind.istiy.  and  1  consumer, 
filed  petitions  for  judicial  rev  icv  of  tne 
Standard.  These  petitions  were 
vonsolidated  in  the  United  St.j'es  f~c'.,rl 
of  .Appeals  for  the  Fifth  Ciruit 

On  June  19.  1980,  the  Court  issued  .rn 
opinion  f  illy  upholding  the  m.ijor 
provisioii.s  of  the  Standard  b..l  vdtatjrg 
Ihr  sepaiv.te  requirement  thjt  tJ-p 
discharge  chute  must  be  tested  vvith  the 
foot  probe  SouLhJanr/ Moiver  Co.  e'.  a'. 
1    C.PSC.   619  F.2d  499  (Sth  Cit.  19801. 
At  cord;ng!y,  tl^e  version  of  ihe  Standard 
printed  m  the  Code  of  Federal 
Rtrgulations  is  beir.g  amend;  d  *c  delete 
l.'^-e  portion  of  the  Standa-d  vacated  by 
the  Court,  This  is  accomplished  by 
deleting  the  words  "any  discharge 
opening  i.nd"  from  §  1203.(b)(1)(i-)  of  the 
Standard.  However,  the  are;-  required  to 
In:  proljeij  at  the  rear  of  the  mower  is  GO 
('(-grees  to  the  right  and  60  degrees  to 
ihe  left  i:f  the  fore-aft  cen;>^riinp  of  thr- 
cutiinv  width,  and  this  requirement 
includes  probing  of  any  portion  of  a 
disch.?rue  chute  located  w'lhin  this  arta 

Sectioi",  9  of  thp  Consumer  Fhoduc.t 
Safety  .Act,  15  U  S.C  2058(c),  provides 
thai  when  consumer  p'oJuct  safety  rules 
are  issued,  the  Commissi'-^  must  n'-.A'' 
certain  findings  and  includ    these 
findings  in  the  rule.  These  tir.iings  are 
■■.^  set  foith  in  §1205.8,  The  requiremeni 
thai  \\  ,is  \  -icated  h\'  the  Court  afferls  so 


few  injuries  and  constitutes,  such  a  sro.aU 
part  of  the  anticipated  cost  to 
nidnufacturers  of  m-Oivers  co»'npEy:ng 
with  the  Standard  fhat  the  3pec.;fic 
fuid'.ngs  set  forth  m  the  rule  rem.a:n 
unchanged.  However,  the  reference  tcj 
probing",  plus  the  discharge  chf.;'e."'  la 
§  t,205,8fe)[2j  has  beea  dtSef^ed 

IB  Effective  Dale 

When  the  Star.dard  WdS  issued,  it 
provided  that  the  req'.iirEments  other 
than  labeling  ivould  beco.T.e  effective 
after  December  31, 1931.  However,  in  th^" 
I9&0'  appropriations  b:.!!  (Pub.  L  9[»-5,'-"61.. 
die  Cccgress  delayed  the  effective  date 
unt;,l.  [Line  3ij',  1982  Section  :,205.2  cf  the 
Standard  has  beer?  an-.eaued 
accordingly. 

C  Waming  Label 

L"i,gij.re  7  has  bef'-:;:  arj.t.':.C.e<d  t'u  acid  s 
specific  designatiGfi  fur  the  whste 
backgrounds  for  the  hand  symbol  iind 
l:hj  word  "DAXCER".  A!so.  the  black 
border  lines  around  the  outside  edge  ol: 
tl'ie  label  have  been  specifically 
dt-.'iignated.  The  Conu-nissioa  beLeves 
l:b.ese  designations  were  inherent  in  the 
original  iabe!  figure,  but  they  are  being 
added  at  this  time  in  ordei-  to  3,..T.ipl!,ty 
ihe  understanding  of  the  labe! 
requirements.  This  interpretaticn  is 
consistent  with  the  labels  genecui'y  m 
use  in  the  industry,  and  the  Cor.i.n7.issian 
concludes  that  this  change  tn  the  label  is 
an  interpretative  rule  exempt  from  'she 
requirement  for  a  general  notice  of 
proposed  rule  making  under  the 
Administrative  Procedure  Art,  5  Lf  S  C 

O,  Oitber  Comsideratioas 

Since  the  amendments  Ce-^ccibtJ 
■  ♦.Lcte  merely  change  the  Standard  a» 
putliihed  m  the  Code  of  Federal 
Regulations  to  reflect  the  accomplished 
actions  of  the  Court  and  the  Ccrngres.s, 
Gf  otherwise  do  not  have  anji 
substantia!  impact  on  the  piabl.*.  ur  the 
regJatea  industry,  the  Conxn'.tssion 
cuncludes  that  the  amend.T.er.f>  to  the 
Standard  described  above  are  not 
material  changes  tc  the  Standard. 
Therefore,  as  stated  in  Section  9' ef  at' 
the  Act.  15  U.S.C.  2058te),  the 
procedures  of  Sections  7  and  9t,at-[di  of 
iihe  Act  are  not  applicable. 

Ihe  Com.miss'.on  originally  issued  the 
wiammg  label  under  the  cuthcrity  of 
both  Sections  7  (15  U.S  C  2056)  and 
2.'[e)  [15  U.S.C.  2076(6))  o:  the  Act.  In  it* 
opinion  on  the  petitions  for  review  of  tbe. 
Standard.  the  Court  upheld  the  label 
requirement  under  Section  7  c;  ihe  Act 
but  indicated  that  this  paft.cui.-.r  label 
did  not  constitute  "performance  and 
technical  data"  that  could  be  required 
uader  Section  27[e).  HcACver.  since  the 


label  requirement  was  upheld  bj  the 
Court  under  Secbon  7.  §  1203.8(11(11)  ot 

the  Standard,  relating  to  the  issuance  ot 
the  label  requirement  under  Section 
27[e).  is  no  longer  necpsssry  and  h..i-s 
been  deleted. 

On  May  23,  13ac*,  the  Outdoor  Power 
Equipment  Institute  petitioned  the 
Commission  for  a  six  month  e.vtensioo 
of  the  effective  date  of  the  Standard 
(Peti.tion  No.  CP  30-6]  on  the  ground  thdC 
additional  testing  «.as  needed  before 
com.plying  mowers  were  introduced  to, 
the  m.arket,  On  October  2, 1980,  the 
Commission  denied  this  petition 
because  it  did  not  establish  -hat  the 
industry  w,"aLild  be  unable  to  perfcrnt 
adequate  testing  and  incorporate 
necessary  changes  befc-e  the  beginning 
of  the  1951-32  production  cycle, 
OcdirLirily,  the  denial  of  such  a  petition 
«.QLiId  be  announced  in  a  separate 
Federal  Register  notice  detailing  the 
reasons  far  denial.  However,  in  view  of 
the  congressional  action  e.xtending  the 
effecdve  date,  discussed  above,  an 
additional  Fedeira!  Register  notice 
concerntn.g  this  subject  is  not  necessi-ry 

Section  1,203  "^  of  tb.f  Standard  is  j 
stockpiling  rule  "  that  prohibits 
e\cessive  p:.'adL^ction  ci  noncomplymg 
mowers  before  the  eftective  date  of  the 
Standard  This  provision  provides  ':h9.t. 
between  the  issuance  of  the  standard 
and  Us  effective  date,  a  manufacturer 
may  not  produce  ncnconipiying  mowers 
at  a  rate  that  exceeds  12C  percent  of 
thtir  rate  of  production  during  a  ■36'i-da,y 
base  peiiod  selected  by  the 
manufacturer  between  September  1, 
1971,  and  August  31, 19^8.  Since  this 
provision  refers  to  "the  effective  date" 
and  not  to  the  particular  effective  date 
originally  established,  §  1205,'^  will 
apply  to  the  period  covered  by  the 
congressionaf.ly  enacted  evtensicn 
without  the  need  for  arv  an-endm.ent  to 
that  section. 

Therefore,  for  the  re.-.SL'ns  given 
above,  the  Comumissio.-.  a.T>ends  Sabpa^-t 
A  of  Part  l,2t>j,  Subchapter  B.  Chapter  U, 
of  Title  16  of  the  Code  ci'  Federal 
Regulations  as  fcllo'-vs 

t.  The  authority  citation  for  P.-,ri  I.2ft5 
is  amended  to  read  as  follows: 

AuihoriJy:  Sees.  2,  3.  7,  9,  14,  19  r'^b  L  y2- 
5V-3,  8.6  Stat.  1207,  1208,  1212-1217.  1220,  t22t 
1.5  U  5  C,  2051.  2052,  2056,  Zm'\ 

M20S..2    [Amended! 

2  In  §  1205.2,  '  Decccber  31,  1931"  i,s 
changed  to  "|une  30,  1982  ' 

§  1205.4    [.Amended] 

3,  In  the  third  line  of  §  1205,4(bKi!(iil. 
"any  disch.arge  opening  and"  is 
removed, 


§  1205..8    CAmemidedi 
4  In  lines  19  and  20  ot  §  120S,6ie 

pius  the  dischafge  chute,"  is  rem,cv 

5,  Tne  following  Figures  are 
substitutea  for  &gs  '>-"■  and  7 


1(21, 
ed. 


.'«, 
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FIGURE  3  -  AREA  TO  BE  PROBED 
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FIGURE  4  -  AREA  TO  BE  PROBED 
MULTI-BLADE  MOWERS 
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FIGURE  5  -  AREA  TO  BE  PROBED 
SWINGOVER  HANDLE 
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§  1205.8    [Amended] 

6.  Section  1205.8(i)(ll)  is  removed. 
Dated:  December  24,  1980. 
Sadye  E.  Dunn, 

Secretary.  Cons-jmci  Prcdiic!  So'-,  rv 


accounting  principles  (GAAP)  basis,  the 
Ccmmission  has  decided  to  defer  the 
effp.:iive  ddte  of  these  ar;!c:id.Tier:ts  until  1978 
for  lifs  ir.surfince  comp.jr.ies  whose  shares 
are  not  activeU  traded.  In  addition,  the 
Commission  notes  that  its  Advisory 
Coir.mittee  on  Corrorale  Dis.iosure  is 


reporting  requirements,  if  any.  might  be 
modified  for  them.  The  Commission 
intends  to  make  specific  proposals  in 
this  area  early  by  1981.  Such  proposals 
may  have  a  direct  impact  on  smaller  life 
insurance  companies.  Accordingly,  the 
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By  the  Com.Tiission 
December  22,  1980. 
Shirley  E.  Mollis, 

Assfsta.'i!  Secretary. 

BILLING  CODE  801O-O1-M 


exempt  industrial  users  at,  or  above,  the 
Commission's  alternative  fuel  price 
ceilings.  Revisions  to  §  232.504(e)(2)  and 
(3)  relieve  natural  gas  suppliers  subject 
to  a  state  or  local  incremental  pricing 
plan  fiom  the  repor;i.ng  requirenieats  set 
L-;h  in  those  sections.  With  respect  to 


The  regulations  set  out  below  explain 
the  eligibility  requirements  for  these 
benefits,  describe  how  and  when 
individuals  may  file  applications  for    ■ 
these  benefits,  and  explain  the 
co.T;putatic.n  of  the  amount  of  benefits  to 
be  oaid. 
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§  1205.8    [Amended] 

6.  Section  1205.8(i){ll)  is  removed. 
Dated:  December  24, 1980. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

irP  Doc   eO-!W72  K  Ic  J  12-  iO-bO;  HM  nn'| 
BILLING  CODE  6355-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229  and  239 
[Release  Nos.  33-6273,  34-17397) 

Quarterly  Reporting  Requirements  for 
Smaller  Life  Insurance  Companies 
Whose  Shares  Are  Not  Actively 
Traded 

agency;  Securiiies  and  Exchange 

Commission. 

ACTION:  Rule  amendments. 


SUMMARY:  The  Commissicn  is  furfher 
deferring,  until  1982,  the  eifective  date  of 
the  quarterly  reporting  requirements  for 
smaller  life  insurnnce  companies  whose 
shares  are  not  actively  traded.  Such 
additional  delay  is  ncce-Kary  to  allow 
sufficient  time  for  the  Co: -..nission  t.o 
consider  establishing  a  syr.tcm  oi 
classifying  small  issuers  for  purpose?  of 
modifying  certain  reporl'rg 
requirements  under  the  Securities 
Exchange  Act  of  193-4 
EFFECTIVE  DATE:  DecembfT  31.  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Eizeiman.  Office  of  Sm^li 
Business  Policy  Divisior.  o!  Cci-por^Uon 
Finance.  Securuies  and  Exchange 
Commission  500  .N'orlh  Capitol  Street 
Washington  D.C  20549.  (2i)2)  2-'2-2t.44. 
SUPPLEMENTARY  INFORMATION:  On 
Scptemln.'r  20.  1976.  the  Ccmm'ssion 
issued  Accoun.no  Series  R^'ease  No. 
197  [41  FR  42645]  '■  tu  require  q'aarterly 
financial  reporiir.g.  on  Fcrni  IlVQ  [17 
CFR  249.308a;  by  life  insurance 
companies  &nd  holdinj  companies 
having  only  life  !nsv.,dnce  si^bsidiaiies. 
In  that  release  the  Cor.mission  staled: 
Rflcognising  ih-!l  same  life  !ns'.j:r'rs  do  nnl 
presently  prepare  q^-arttrly  iindncid! 
infornicition  the  Corir.iSss'C"  believes  th.3l 
the  reporting  r^sponsib:'-,    ■:=  ,~:osedby 
tht'se  amendments  shou';!  t..' ^i  ije  applied  to 
those  life  insurance  r.ompdni.-s  v.hosc 
activities  are  n^cst  t'.csely  foilo'.ved  by 
analysts  av.A  ir.-.estors  At  the  same  lir,:"  .nd 
taking  into  acrnuni  the  V-.iA  '.ir:e  and  si.iit-up 
requirerr.jnts  foi  Ihrsc-  companies  not 
currenlij  prep*-i»p  qj^rlfiviy  frriiindd! 
informatio:!  or;  a  gtnf)al!>  d!  wpted 


'  OrtHin  iH^rr-iriiims  to  ihat  relcise  vvirfi'  madt-  mi 
Aceounttia  5.  j..  •.  Roloas*  \o.  .MK  14:1  FS  Z'6-9\. 
M.n  23  lfl"7. 


accounting  principles  (GAAP)  basis,  the 
Commission  has  decided  to  defer  the 
effective  date  of  these  ar:ic.id.Tients  until  1978 
for  life  insurance  compjnies  whose  shares 
are  not  acti\ely  traded.  In  addition,  the 
Commission  notes  that  its  .Advisory 
Committee  on  Corporiitc  Disclosure  is 
re",  ipwing  the  overall  question  of  the 
reporting  resjionsibiliiies  of  smaller 
cor'panics. 

In  Accounting  Serie.  Release  No.  228, 
October  7, 1977,  [42  FR  54531].  the 
Commission  further  deferred  through 
1978  the  effective  date  of  these 
requirements  Subsequently,  on 
Novem.ber  3. 1977,  the  Commission's 
Advisory  Committee  on  Corporate 
Disclosure  issued  its  report  v;hic.h 
included  a  rscommendatior.  that  the 
Commission  hold  publi.,  hearings  to 
determine:  (Ij  wheth;?:  and  to  v.'hat 
ext-mt,  the  Commission  should  attempt 
to  define  a  category  of  "small 
com.par.^es"  for  the  pc:pcse  of  requiring 
less  burdensome  repci..r.g:  (2)  how  such 
a  classification,  if  desirable  and 
possible,  should  be  defined;  and  (3)  if 
definition  is  possible,  what  reductions  of 
reporting  requirements  are  possible. 
consistent  with  the  purposes  of  the 
Federal  securities  lav.  s. 

During  April  and  May  of  1978  the 
Commission  staff  conducted  a  series  of 
public  hearings  ir  sexerd  parts  of  the 
country  at  which  the  p,  jblems  of  small 
companies  w.-re  discussed.  In 
Accounting  Series  No.  259.  December  28. 
1978  [44  FR  172"]  and  in  Securit-es  .\z\ 
Release  Nc.  61-0,  December  19,  IP"?  [44 
FR  76777].  the  Commission  again 
deferred,  through  1980.  the  effective  date 
of  the  quarteily  reporting  requirements 
f^r  lift  insurance  companies  whose 
shares  are  not  actively  traded.  The 
reason  for  these  deferrals  was  to  allow 
the  staff  tim.e  to  review  the  testimony 
taken  at  the  hearings  to  ascertain  biture 
policies  relating  to  small  companies 
generally  and  in  particular  to  consider 
the  development  of  one  or  more  classes 
of  small  issuers  for  purpo.ses  of  reducing 
the  reporting  requirements  under 
Sections  13  and  15(q)  cf  the  Securities 
Exchange  Ad  of  1934  (  'Er^change  .Act") 
|15  L'.S.C.  7bm  and  78o;d}!  As  a  resu't  of 
these  efforts,  numerous  changes  in  the 
Co:nm:ssion's  rules  and  regulations 
have  occurred  which  impact 
significantly  on  small  businesses.  Jn 
Securities  Exchange  Act  Release  No. 
IGSdC.  June  2. 1980  |45  FR  40145].  the 
Commission  published  advance  notice 
of  proposed  rulemaking  regarding  the 
cJassificalion  of  small  issue'-s  which 
might  have  different  reporting  and  other 
obligations  under  the  Exchange  .Act  The 
Commission  asked  commenla'ors  to 
rercmmc nd  specific  criteria  to  be  used 
to  define  small  issuers  and  which 


reporting  requirements,  if  any.  might  be 
modified  for  them.  The  Commission 
intends  to  make  specific  proposals  in 
this  area  early  by  1981.  Such  proposals 
may  have  a  direct  impact  on  smaller  life 
insurance  companies.  Accordingly,  the. 
Commission  has  decided  to  further  defer 
from  fiscal  years  ending  after  December 

15. 1981  to  years  ending  after  December 

20. 1982  the  effective  date  of  the 
quarterly  reporting  requirements  for  life 
insurance  companies  whose  shares  a;  e 
not  actively  traded. 

For  the  reasons  stated  above  and 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq  j.  the 
Commission  finds  for  good  cause  that 
notice  and  public  procedure  on  these 
rule  amendments  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  and  that  there  is  good  c;r,;se  for 
making  these  amendments  et'fectve 
immediately. 

Text  cf  Amendments 

The  Commission  hereby  revises 
paragraphs  (c](l]  of  §§  240.1 3a-13  and 
240.15d-13  of  17  CFR  Part  240  to  defer 
the  effective  date  specified  therein  as 
given  below. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

§  240.13a-13    Quarterly  reports  on  Form 
10-O  <§  249.308a  of  this  chapter). 

(1)  Life  'ns'.-irance  companies  ar,d 
holding  companic-5  having  o.nly  life 
insurance  si.bs'c.aries  for  nv.ancrs  m 
fiscal  years  enJ.ng  on  or  bt  '"e 
December  20.  1982.  if  they  rl--  nt-:  -:■-■ 
the  tests  specifivd  in  item  12.  pa:..c:aph 
|a;(l)fil.  of  §  229.20:  or 


J  240.156-13     Quarterly  reports  on  Form 
10-Q  (S  249.3083  of  this  ctiapte-). 

|c)'    ■    ■ 

(Ij  Life-  ii-.siiianc?  companies  hnd 
holding  companies  having  on'y  lir'e 
insHrarice  Si:b5idia."'es  for  quarters  in 
fiscal  yesrs  ending  on  or  before 
December  20. 1982,  if  they  do  s.ol  meei 
Ihe  test  specified  in  item  12.  pcrr.girtph 
(a)(1](il.  of  §229  20.  or 

IS^cs.  12.  r-.  l.Miij  ;-nd  iM.y,  i'i5  ti.S.C  '><n. 
73m.  78o(d)  unA  78w!a)J  of  ihe  SifTftries 


By  the  Commission 
December  22, 1980. 
Shirley  E.  Mollis, 

Assistant  Secrftury. 

I  f  P,  Vk.k  fIVAOhtM  I  ,:»d  12-30-8*  8.45  am! 
BILLING  CODE  B010-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 

lOocketNo.  RM79-J71 

incremental  Pricing 

iosuMd:  Dpt.emLer  22,  1D80. 
agency:  Fede:a!  Energy  Regulatory 
CoTimission. 
ACTION:  Order  denying  rehearing 

SUMMARY:  On  October  21, 1980,  the 

Federal  Energy  Regul.ii'jry  Com.'-;ission 
(Commission)  issued  a  final  rule  [Order 
\o,  103]  relating  to  st^.te  or  lu:  .'-.l 
incremental  pricing  plans  and  st.i'c  or 
Uicd\  rdtemaking  plans  proposed  as 
alternatives  to  the  Commission's 
incieiuentai  pricing  program.  (45  FR 
71781,  October  30,  1980).  Five  petitions 
foi  rehearing  of  Older  .No.  103  were 
timely  filed.  The  Commission  di-nies 
rehearing  of  Order  No.  103.  because  the 
argur;ient.s  raised  in  if.e  petitions  have 
bei:n  fully  discussed  m  Order  .\  j.  i03. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  K.  Christin.  OfTce  of  th.e 
Genera!  Counsel,  Fedei  j1  Energy 
Regulatoiy  Commits. .in.  825  No::h 
Capitol  Street,  N.E.,  W.-.shington.  D  C. 
2042tj.  t202j  357-8033 

Before  Commissioners:  Gcorg!,:na 
Sheldon,  Acting  Ch.iir:nan;  Matiheu' 
Hidden,  Jr.,  Genrgc  R.  Hull  and  j.  David 
iiuj^hes.  Statewide  Exemptions  From 
Incremental  Pricing.  Order  Denying 
R'.'hearing 

IsiunI:  Dfcember  22. 1980 

On  October  21,  1980.  the  Federal 
I'nergy  Regulatory  Cnnimission 
|Ct;nimission)  issued  a  final  rule 
iiriicnding  its  rrgulutions  on  incre:i:entai 
pricing  (18  CFR  Part  282)  under  Title  11 
of  the  Natural  Gas  Policy  Act  of  1978 
(XGPA)  [15  U.S.C.  3301-3-132].  The  final 
rule  [Order  No.  103,  45  FR  717B1, 
October  30,  1980)  added  new  §S  282.104 
and  282.208  relating  tc  state  or  lo(  al 
ini.remcntal  piicing  plans  and 
alternative  plans  and  revised  §  2ri2.504. 

With  respect  to  state  or  local 
incremental  pricing  plans,  new  §  282.104 
recognizes  the  authority  of  a  sttite  or  a 
local  municipality  to  implement  an 
incremental  pricing  plan  that  sets  retail 
I  rites  and  charges  for  natural  gas  to  non- 


exempt  industrial  users  at,  or  above,  the 
Commission's  alternative  fuel  price 
ceilings.  Revisions  to  §  282.504(e)(2)  and 
(3)  relieve  natural  gas  suppliers  subject 
to  a  state  or  local  incremental  pricing 
plan  from  the  reporting  requirements  set 
forth  in  those  sections.  With  respect  to 
state  or  local  alternative  plans,  new 
S  282.206  establishes  p;ocedures  for 
Comm.issiun  approval  and 
Congres.sicnal  review  of  a  slate  or  local 
ratemaking  plan  proposed  as  an 
alternative  to  the  Ccn  mission's 
'.ncrenienlal  pricing  program. 

Timely  petitions  for  reheaiinj;  of 
0:der  No  103  were  tiled  by  the 
Fertilizer  institute.  American  Paper 
institute,  American  Bakers  Association. 
Glass  Containers  Corporation,  and 
Class  Packaging  Institute.  The 
pttitioners  objected  to  the  Ciimniission's 
position,  set  forth  in  Order  .No.  103,  that 
a  state  has  the  authority  to  set  the  retail 
rritfs  fcr  na'ural  gas  used  as  bo:'er  fuel 
b\  industiiil  facilities  at,  or  above  the 
Cummissii.r's  alternative  fuel  price 
ceilings. 

The  argu.ments  raised  by  pe'iuoners  in 
their  applications  tor  rehearing  have 
been  fully  addre.^sen  by  the  Commission 
in  Order  No.  103,  and  further  d!J.cussion 
of  those  issues  here  would  not  be 
helpful,  .'\rcordingly.  the  Commission 
denies  rehciring  of  Order  No.  103, 

The  Co".im:s^:on  O: ier:>' 

The  petitions  for  rehearing  of  Order 
No.  103  are  denied, 


pv^    ['■ 


T.Tiniission 


Lois  D.  Cashell, 

.■\cting  Secretary. 

|l  K  !)..!    i'n  A   -.M  r.;t :!  I?    :  --so  t  45  ant 
BILLING  CODE  S450-85-M 

RAILROAD  RETIREMENT  BOARD 
20  CFR  Parts  397  and  398 

Miiwatikee  Railroad  Restructuring  Act 
Regulations 

AGENCV:  i\.iilroad  Retirement  R'l  ird. 
action:  Final  rule. 


SUMMA.SY:  .\  new  Subchapter  1  is 
established  for  20  CFR  Chapter  II. 

On  .\'o\  t  mber  4,  1979,  the  .Milwaukee 
Railroad  Rcstructujing  .\ct.  Pub.  L.  96- 
101,  93  Stat.  736,  was  signed  into  law. 
The  Act  is  intended  to  provide  for  the 
orderly  ii:structuring  of  the  Milwaukee 
Railroad  and  for  the  protection  of  the 
emplo\  eCi  cf  that  railrotid. 

The  Mil'.vaukee  Railroad 
Restructuring  Act  authoiizes  the 
Railroad  Retiiemen  Board  to  administer 
the  payment  of  Supplementary 
Unemployment  Insurance  and  .New 
Career  Training  .Assistance  benefits. 


The  regulations  set  out  below  explain 
the  eligibility  requirements  for  these 
benefits,  describe  how  and  when 
individuals  may  file  applications  for 
these  benefits,  and  explain  the 
computation  of  the  amount  of  benefits  to 
be  paid. 

EFFECTIVE  DATE:  December  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Mam,  Bureau  of  Unemployment 
and  Sickness  Insurance,  Radroad 
Retirement  Board.  844  Rush  Street. 
Chicago,  Illinois  60611.  [312]  751-^801 
[FTS  387-4801). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Board's  report 
under  E.Q.  12044  a  proposal  to  develop 
riigulations  to  im.plenent  the  Board's 
responsibilities  under  the  Milwaukee 
Railroad  Restructuring  Act  was 
scb.mitteu  to  the  Chief  Executive  Officer 
for  a  deicrnnnation  as  to  whether  such 
regulations  would  be  significant.  The 
Chief  Exec  uti\  e  Officer  determined  that, 
while  the  proposed  regulations  would 
not  be  significant  under  the  criteria 
established  in  the  Board's  report,  the 
regulations  should,  nevertheless,  be 
considered  as  signifrant  and  handled 
according':!.-.  The  proposal  was  then 
submitted  to  the  three-member  Board 
and  the  Board  deterniin.?d  that  no 
•cgulatory  analysis  v.  ould  be  required. 

The  Board  has  received  applicati.nns 
tor  benefits  under  the  Milwaukee 
Railroad  Restructuring  Act  and  has 
begun  p.i.ving  benefits  to  eligible 
individuals.  Accordingly,  it  is  necessary 
fcr  the  Board  to  publish  these  rules  as 
Final  Rules,  rather  than  Proposed  Rules. 
The  Board  will,  hon  ev^r,  accept 
comments  Iro.m  the  public  concerning 
these  regulations:  Interested  persons 
may  submit  written  c:ommen*s. 
siiggeblion.=  .  data,  or  arguments  to  Ms 
Marn.  Material  thus  submitted  will  be 
evaluated  and  acted  upon  in  the  same 
manner  as  if  this  document  were  a 
proposal,  b'ntil  such  lime  as  fuither 
changes  are  made,  however.  Parts  397 
and  398  shall  remain  in  effect,  thus 
permitting  the  public  business  lo 
proceed  more  expeditiously. 

Part  397.8,  Employment  of  Milwaukee 
Road  Employees,  was  published  as  a 
Final  Rule  at  45  FR  17979  dated  March 
20.  1980.  and  when  Title  20  of  the  Code 
of  Federal  Regulations  was  revised 
effective  April  1,  lOj^O,  Part  397  was 
inadvertently  carried  into  Subchapter  E. 

1.  Tide  20.  Chapter  II  is  amended  by 
adding  a  new  Subchapter  I  as  follows: 

SUBCHAPTER  I— MILWAUKEE  RAILROAD 
RESTRUCTURING  ACT  REGULATIONS 

2.  Part  397  is  tran.sferred  to 
Subchapter  I  and  is  rev  ised  to  read  as 

follows: 
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PART  397— SUPPLEMENTARY 
UNEMPLOYMENT  INSURANCE 

s.-.- 

397.1     Purpose. 

,397,2    Definitions. 

397.3    Eligibility  for  siipplenKintary 


comptroller,  counsel,  member  of  the 
board  of  directors,  or  any  other  person 
performing  such  functions. 

"Failure  to  exercise  seniority  rights" 
means  that  Ihe  employee  either  did  not 
make  reasonable  efforts  to  learn  about 

iV,ri  'J i.ail  j]-,iti tT?  nf  nncitinnQ  that  rip 


(2)  The  employee  was  on  an  approved 
leave  of  absence  on  that  date; 

(3)  The  employee  was  on  sick  leave 
on  that  date; 

(4)  The  employee  was  in  furlough 
status  on  September  30, 1979,  or 
otherwise  held  rights  to  employment 
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the  application  or  claim  form  was 
originally  received  by  the  Board  shall  be 
regarded  as  the  filing  date. 

(c)  Filing  in  advance.  A  claim  form 
which  bears  a  signature  date  prior  to  the 
last  day  of  the  month  claimed,  or  which 
is  feneived  bv  thp  Rnarrt  hpfnrp  thp  \'a^'i 


subsection,  the  first  four  days  of 
unemployment  in  a  registrafion  period 
under  the  Railroad  Unemployment 
Insurance  Act  shall  not  be  regarded  as 

compensable  days  of  unemployment 

under  that  Act. 

fhl  fnniniitntinn  nf  n^-prnao  ninnthtv 


communicated  to  the  claimant  in  writing 
within  15  days  after  such  decision  is 
made.  If  the  effect  of  the  decision  is  that 
the  claim  is  stdl  denied  in  whole  or  in 
part,  the  claimant  shall  be  nofified  in  the 
communication  of  his  right  to  appeal  as 
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PART  397— SUPPLEMENTARY 
UNEMPLOYMENT  INSURANCE 

Snr 

397.1     Purpose. 
397  2    Definitions. 

397.3  Eligibility  for  siipplemf^nlary 
unemployment  msurjnce  benefits 

397.4  Claims  for  benefits. 

397.5  Determination  of  benefit  rates. 

397.6  Initial  determinations  under  the 
Milwaukee  Railroad  Restructuring  Act 
and  reviews  of  appeals  from  such 
determinations. 

397.7  Recovery  of  benefits. 

397.8  Employment  of  Milw;iukee  Roiid 
Employees. 

Authority:  Sec.  20.  Pub  L  96-101.  93  St. it 
746(45U.S.C.  918). 

§397.1     Purpose. 

The  Railroad  Retirement  Board  is 
delegated  the  responsibility  of 
administering  the  supplementary 
unemployment  insurance  provisions 
under  sectioii  10  of  the  Milv/aukee 
Railroad  Restructuring  Act.  The  purpose 
of  these  regulations  is  to  delineate  the 
Board's  functions  concerning  the 
payment  of  supplementary 
unemployment  insurance  in  accordance 
with  that  Act  and  to  set  forth  the 
regulations  necessary  for  the  Board  1o 
pay  supplementary  unemployment 
insurance. 

§  397.2    Definitions. 

For  the  purpose  of  this  pari,  except 
vvhere  the  language  or  context  indicates 
otherwise: 

"Act"  means  the  Milwaukee  Railroad 
Restructuring  Act. 

"Average  monthly  normal 
compensation"  means  the  average 
monthly  earnings  for  the  employee  in 
question  in  employment  with  the 
Milwaukee  R...lroad  during  the  period 
June  1, 197?  'Vough  October  31,  19:^9.  as 
computed  L.der  §  3P''.5{b)  of  this  part. 
Included  in  monthly  earnings  are 
straight-time  pay,  vacation  pay.  birthday 
or  holiday  pay,  pay  for  personal  lenve 
days,  guarantee  pay,  and  pay  while  on 
jury  duty. 

"Boaid"  means  the  Railroad 
Retirenif^ni  Board. 

"Discharge  for  cause"  means 
termination  of  en^ployiripnl  for  a  reason 
relating  to  the  individual  liS  opposed  to 
a  termination  of  empicyment  for  a 
reason  relating  to  a  change  or  reduction 
in  the  operations  of  a  rail  carrier,  to  a 
restructuring  of  a  railroad  carrier,  or  io 
similar  causes 

"Employee"  inciudtb  any  (?nip!oyee  of 
the  Milwaukee  Railroad  who  worked  on 
a  line  of  such  railroad  the  sale  of  which 
became  effective  October  1, 1979.  but 
does  not  include  any  person  serving  the 
Milwaukee  Railroad  as  prpsideni  vice- 
president,  secretary,  trejs::rer. 
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comptroller,  counsel,  member  of  the 
board  of  directors,  or  any  other  person 
performing  such  functions. 

"Failure  to  exercise  seniority  rights" 
means  that  the  employee  either  did  not 
make  reasonable  efforts  to  learn  about 
the  availability  of  positions  that  he 
could  obtain  by  exercising  his  rights 
under  the  applicable  employment 
agreement  or  did  not  act  timely  to 
exercise  or  to  protect  such  rights. 

"Milwaukee  Railroad'  means  the 
Chicago.  Milwaukee.  St  Paul  and  Pacific 
Railroad  Company. 

"Month  of  service"  means  a  calendar 
month  during  which  the  employee  in 
question  renders  service  for 
compensation  to  or  receives  pay  for  time 
lost  from  the  Miiv;aukee  Railroad. 

"Resignation"  means  any  leaving  of 
work  under  circumstances  which 
indicate  an  intent  by  the  employee  to 
terminate  the  employment  relation,  but 
does  not  include  the  cessation  of  self 
employment. 

"Restructured  Milwaukee  Railroad" 
means  the  entity  that  is  designated  as 
the  reorganized  railroad  under  the 
reorganization  plan  for  the  Milwaukee 
Railroad  finally  certified  by  the 
Interstate  Commerce  Commission. 

"Retirement '  means  a  wilhdraual 
from  the  labor  market  for  the  purpose  of 
applying  for  a  reliremen;  benefit  and 
includes  voluntary  retirement  due  lo 
disability 

"Test  period"  means  the  period  June  1. 
1977  through  October  31, 1979. 

§  397.3    Eligibility  tor  supplementary 
unemployment  Insurance  benefits. 

(a)  EUgibility-  Any  employee  who  had 
an  employment  relation  with  the 
Milwaukee  Railroad  on  Septerr.brr  30., 
1979.  and  who  is  either  employed  by  the 
Restructured  Milwaukee  Railroad  and  is 
separated  frcm  that  err.ployn-.enl  by 
reason  of  a  reduction  in  se-'vite  prior  !o 
April  1. 1984.  cr  is  separa'ed  from  h:s 
employment  with  the  Milwaukee 
Railroad  and  prior  to  April  1.  1981 
ubtain.s  employment  with  an; '"her  rai! 
carrier  and  is  separated  )'<,r.-  such 
employment  piior  to  Apr;!  1, 1984,  shall 
upon  filing  an  application  and  claim  in 
accordance  with  §  397.4  of  this  part,  be 
entitled  to  receive  monthly 
supplementary  unemployment  insurance 
benefits  in  accordance  with  these 
regulations.  Separation  from 
employment  includes,  but  is  net  !in':ited 
lo,  soparalion  by  reason  of  furlough  An 
employee  shall  be  considered  as  having 
an  employment  relation  on  September 
30.  1979.  if: 

(1)  The  employee  was  paid 
(  ompensation  for  that  date  by  the 
Milwaukee  Railroad; 


(2)  The  employee  was  on  an  approved 
leave  of  absence  on  that  date; 

(3)  The  employee  was  on  sick  leave 
on  that  date; 

(4)  The  employee  was  in  furlough 
status  on  September  30, 1979,  or 
otherwise  held  rights  to  employment 
with  the  Milwaukee  Railroad  on  that 
date. 

[b]  Maximum  number  of  months  for 
which  benefits  may  be  paid.  An  eligible 
employee  shall  be  entitled  to  receive 
supplementary  unemployment  insurance 
benefits  for  a  maximum  of  36  months, 
except  that  (1)  the  period  of  entitlement 
of  an  employee  shall  not  exceed  the 
employee's  total  months  of  service  w  ith 
the  Milwaukee  Railroad,  and  (2)  no 
supplementary  unemployment  insurance 
benefits  shall  be  paid  after  April  1. 1984, 
unless  (A)  additional  payments  are 
necessary  in  order  to  provide  an 
employee  with  eight  months  of  such 
benefits,  and  (B)  the  employee  is 
separated  on  or  before  April  1, 1984,,  ar.d 
is  continuously  unemployed  after  surh 
date. 

(c)  Disqualifications.  No  employee 
shall  be  entitled  to  supplementary 
unemployment  insurance  b^iefits  for 
any  month  or  portion  of  a  month  m 
which  such  employee  is  unemployed 
due  to  normal  seasonal  unemploym.PTB 
patterns  in  the  railroad  industry.  No 
employee  shall  be  entitled  to 
supplementary  unemployment  insiirancc 
benefits  if: 

(1)  The  employee  is  separated  from 
employment  with  any  carrier  by  reason 
of  his  resignation,  retirement,  or 
discharge  for  cause; 

(2)  The  employee  has  failed  to 
exhaust  ali  seniority  rights  or  other 
employment  rights  under  applicable 
collective  bargaining  agreem.enls;  cr 

(3)  The  employee  has  received  a 
separation  allowance  under  section  5  of 
the  employee  protection  agreement 
entered  into  under  the  authority  of 
section  9(b)  of  the  Act. 

§  397.4    Claims  for  benefits. 

(a)  Claim  for  withdrawal  of  claim  Ar, 
employee  shall  claim  suppler.entary 
unemployment  insurance  benefits  for  a 
specific  month  by  filing  a  claim  form 
with  respect  to  such  month.  A  claim  fo: 
benefits  may.  in  the  absence  of  fraud,  be 
withdrawn  by  the  employee  notifying 
the  Board  in  writing  that  he  no  longer 
wishes  to  claim  entitlen;  "t  to  beneHts 
for  such  month. 

(b]  Ccmpletjon  of  applicaur-ii  and 
claim  forms.  All  cf  the  items  on  the 
application  and  on  each  claim  form  my<l 
be  completed  by  the  employee.  If  any 
item  is  omitted,  the  application  or  cla'm 
form  shall  be  returned  to  the  individual 
for  completion.  However,  the  date  that 


the  application  or  claim  form  was 
originally  received  by  the  Board  shall  be 
regarded  as  the  filing  date. 

{cl  Filing  in  advance.  A  claim  form 
which  bears  a  signature  date  prior  to  the 
last  day  of  the  month  claimed,  or  which 
is  received  by  the  Board  before  the  last 
day  of  the  month  claimed,  shall  be 
returned  to  the  employee  by  the  Board 
with  a  request  either  to  resubmit  the 
claim  at  the  proper  time  or  to  sign  and 
date  tire  claim  again. 

(dj  Time  limit  for  fding.  Benefits  shall 
cot  be  payable  with  respt-ct  to  a 
particular  month  unless  the  claim  lomi. 
fpf  such  month  is  received  by  the  Board 
no  later  than  30  days  after  the  end  of  the 
month  claimed. 

(e]  Late  filing.  A  claim  foi'm  which  ts 
received  by  the  Board  after  the 
prescribed  30-day  cime  lima  has  expired 
shall  be  considered  as  timeiy  filed  tf  the 
claimant  was  prevented  from  filing 
timely  due  to  circumstances  beyond  his 
control  Circunristances  beyo.id  a 
claimant's  contfol  include,  bcf.  are  not 
linuted  to.  the  following. 

[IJ  Delay  by  Board  offiCc-  ,r>  fjrn.shin.^i 
a  form  to  the  claimant. 

(21  Misinformatior,  fron:  >.  Board 
employee. 

(3i  Misinforn'.&tion  from  3  rhilwaj 
labor  organization  official  or  h  railror-td 
e,atp!ciyer  cfTicial, 

[4|  Delay.  loss,  or  damage  of  the  cl-vm 
'  fur.-Ji  in  the  mail. 

[5}  Ir;,iufy  or  .iUntss  of  the  clhtfnarit  or 
i,Ti.f.nibers  of  his  immediate  family 
EcT,  determining  whether  a  claimar.l  form 
is  timely  filed,  the  Board  c:.r.  requrre  a 
claimant  to  furnish  a  written  S';i.teinent 
of  the  actions  he  took  to  file  his  claim  Oi 
of  the  circumstances  he  believes 
prevented  him  from  filing  timely.  In  no 
event  shall  a  claim  form  he  considered 
as  timely  fded  if  it  is  received  bv  the 
Beard  more  th";n  one  vejir  3f?<=r  thi» 
i~.oath  claimed 

5  397, S    IDetermJnation  of  bemefit  irates, 

[a  I  Amount  of  benefits. 
Supplementary  unemployiruT.t 
insurance  shall  be  payable  to  au 
emplyee  on  a  m.onchly  basis  in  an 
amount  equal  to  80  percent  of  such 
employee  s  average  monthly  normai 
ccmpensaticn  as  computed  iirder 
paragraph  [k]  of  this  section,  'ess  the 
s(.:rti  of  ft]  the  amount  cf  an;,  benefits 
payable  to  such  emplcyee  for  such 
month  under  the  Railroad 
Unemployment  Insurance  Act  or  avAf' 
any  state  unemployment  Lnsurance 
program,  and  [2J  the  amount  of  an\ 
earnings  of  such  employee  for  such 
month  from  employment  cr 
,se!fe,n,ployment  of  any  kind  For  the 
papose  cf  computing  the  reduction  .-n 
ben.?f;{s  conr.puted  under  this 


subsection,  the  first  four  days  of 
unemployment  in  a  registration  period 
under  the  Railroad  UnemplojTiient 
Insurance  Act  shall  not  be  regarded  as 

compensable  days  of  unemployment 
under  that  Act. 

[b!  Computation  of  average  monthly 
norma!  compensation.  The  employee's 
average  monthly  normal  compensation 
is  computed  by  dividing  the  total  normal 
corrpensation  earned  by  the  employee 
during  the  test  period  as  defined  in 
§  '397  2fh)  of  these  regulations,  by  the 
nun".ber  of  months  during  the  test  period 
tn  which  the  employee  earned  monthly 
pay 

§  397.6    llnltlal  determinations  under  the 
IMiiwaukee  Railroad  Restructuring  Act  and 
reviews  of  appeals  from  sucti 

determ'inations. 

[a]  Initial  determinations  with  respect 
tv  applications  and  claims.  Each  claim 
for  supplementary  unemployment 
insurance  shall  be  adjudicated  and  the 
tnitiai  determination  with  respect 
thereto  shall  be  made  upon  the  basis  of 
the  claim  form,  the  application,  and  any 
statement  or  supplements  filed  in 
connection  therewith,  the  evidence 
sabmitted  by  the  claimant,  and  evidence 
othervi'ise  available.  Claims  shall  be 
adjudicated  and  initial  determinations 
shall  be  made  in  accordance  with 
in.st.'-uctions  issued  by  the  Director  of 
Unemployment  and  Sickness  Insurance 

fb)  Xot.ce  of  initial  determination. 
Notice  of  an  initial  determination  which 
denies  m  whole  or  in  part  a  claim  for 
benefits  shall  contain  a  brief  statemient 
of  the  reason  for  the  denial  and  shall  be 
comLnrunicated  tn  wnting  to  the  claiman* 
w!th;n  1,5  days  after  such  tntitial 
determination  is  made.  Such  notice  shc.i! 
cont'^tn  an  explanation  of  the  c'aim.ant'? 
right  to  review  as  provided  in  paragraph 
[c]  of  this  section  and  of  this  right  to 
appeal  as  provided  m  paragraph  (d)  of 
this  section.  Notice  shall  be  deemed  to 
have  been  communicated  to  the 
claimant  when  it  is  m.ailed  to  the 
claimant  at  the  latest  address  furnished 
by  him. 

(cj  Review  of  initial  determination 
a: 'd  notice  of  decision  upon  review 

(Ij  Review.  Within  60  days  after 
KOiice  of  an  initial  determination  has 
been  comm„nicatfcd  to  a  clainiant,  the 
claimant  may  make  an  oral  or  written 
request  for  a  re\iew  of  the  initial 
determination.  The  official  designated 
by  the  Director  of  Unemploymient  and 
S,cknes5  Insurance  shall  review  the 
determmation,  shall  take  any  further 
action  which  may  be  required,  and  shall 
decide  whether  to  sustain  or  reverse 
such  determination, 

t2i  Xotice  ofdecis:o.i.  Notice  of  the 
decision  made  upon  review  shall  be 


communicated  to  the  claimant  in  writing 
within  15  days  after  such  decision  is 
made.  If  the  effect  of  the  decision  is  that 
the  claim  is  stUl  denied  in  whole  or  in 
part,  the  claimant  shall  be  notified  in  the 
communication  of  his  right  to  appeal  as 
provided  in  paragraph  (d)  of  this  section 

(d)  Appeal  from  an  initial 
determination. 

(1)  Any  claimant  may  appeal  from  an 
initial  determination  denying  his  claim 
for  benefits  in  whole  or  in  part  whether 
or  not  a  review  of  such  determ.ination 
has  been  m.ade  under  the  provisions  of 
paragraph  (c)(2)  of  this  section.  An 
appeal  from  an  initial  determination 
shall  be  filed  by  cnailing  a  letter  to  the 
Board  which  is  signed  by  the  appellant 
and  states  the  basis  for  the  appeal.  An 
appeal  from  an  initial  determination 
shall  be  considered  to  have  been  filed 
when  it  is  received  in  an  office  of  the 
Board  Such  appeal  shall  be  filed  within 
60  days  from  the  date  on  which  notice  of 
an  initial  determ.ination  is 
communicated  to  the  appellani  or  within 
30  daj  s  from  the  date  on  which  notice  of 
the  decision  made  upon  review  is 
communicated  to  the  appellant, 
whichever  period  ends  later.  Unless  an 
appeal  f:cm  an  initial  determination  is 
filed  b>  the  appellant  in  the  manner  and 
with  the  time  provided  herein,  a!!  rights 
to  fuJ-ther  review  of  the  initial 
determination  shall  be  forfeited 

(2)  Within  a  reasonable  time,  but  not 
to  exceed  45  days,  after  an  appellant  has 
filed  an  appeal  the  Director  of 
Unemployment  and  Sickness  Insurance 
shall  appoint  a  referee  to  act  in  the 
appeal.  Such  referee  shall  not  (i)  have 
any  inte,'"eft  in  fhe  parties  or  in  the 
outcoT,e  cf  the  proceeding,  [ii]  have 
directly  pa-''tic:ptted  in  the  initial 
dettr.T,'inat'c.n  from  which  the  appeal  is 
n^^ade.  and  iin)  have  any  other  interes'  in 
the  matter  v.  hich  might  prevent  a  fair 
and  impartial  hearing, 

(3)  In  'The  development  of  an  appeal, 
the  referee  shall  have  the  power  to  hold 
hea.'ings,  require  and  compel  the 
attendance  of  i-. 'tnesses.  administer 
oaths,  take  testim.onj.  and  make  all 
necessary  investigations, 

(4)  Promptly  afte.r  being  appointed,  the 
referee  shall  notify  all  parties  properly 
intc.-ested  of  their  right  to  participate  in 
the  proceeding  Upon  the  scheduling  of  a 
hearing  on  an  appeal,  written  notice  of 
the  hean.ng  specifying  the  place  and 
time  thereof  shall  be  given  to  the 
properly  interested  parties  at  least 
seven  days  befo.'-e  the  date  of  the 
hearing,  unless  such  notice  is  waived  by 
the  parties  Such  notice  shall  be  mailed 
to  the  parties  at  the  latest  addresses 
furnished  by  them 

(5)  The  appellant,  or  ttie  appellant's 
representative,  shall  be  afforded  full 
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opportunity  to  present  evidence  upon 
any  question  of  fact,  orally  or  in  writing 
or  by  means  of  exhibits,  to  examine  and 
cross-examine  witnesses,  and  to  present 
argument  in  support  of  the  appeal.  If  in 


shall  be  mailed  to  each  interested  party 
at  the  last  address  of  record. 

(e)  Finality.  The  decision  of  the 
referee  shall  be  final  and  binding  on  the 
Board. 


claim,  or  misrepresentation. 
Compromise  is  at  all  times  within  the 
discretionary  authority  of  the  Board  or 
its  designees. 

(2)  The  following  indicate  the 
rharar.tpr  nf  reasons  which  will  be 
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(d)  Rail  carriers  shall  report  available 
job  openings  to  the  Board  for  purposes 
of  inclusion  in  the  list  referred  to  in 
paragraph  (a)(2)  of  this  section.  The 
report  for  each  available  job  opening 


^  Jn    nl*Un«,   Ui,    »#^1#^nV,f^r. 


training  assistance  in  accordance  with 
that  Act  and  to  set  forth  the  regulations 
necessary  for  the  Board  to  pay  new 
career  training  assistance. 

§  398.2    Definitions. 


institution  requires  from  all  similarly 
circumstanced  persons  pursuing  the 
same  educational  program. 

§  398.3    Eligibility  for  new  career  training 
assistance. 
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opportunity  to  present  evidence  upon 
any  question  of  fact,  orally  or  in  writing 
or  by  means  of  exhibits,  to  examine  and 
cross-examine  witnesses,  and  to  present 
argument  in  support  of  the  appeal.  If  in 
the  judgment  of  the  referee,  evidence  not 
offered  by  the  appellant  is  available  and 
is  relevant  and  material  to  the  merits  of 
the  claim,  the  referee  may  obtain  such 
evidence  upon  the  referee's  own 
initiative.  If  new  evidence  is  obtaind  by 
the  referee  subsequent  to  an  oral 
hearing,  the  referee  shall  notify  the 
appellant  or  his  representative  that  such 
evidence  was  obtained  and  shall 
describe  the  nature  of  the  evidence  in 
question.  In  such  event,  the  appellant 
shall  have  the  right  to  submit  rebuttal 
evidence  or  argument  or  to  an  oral 
hearing  to  confront  and  challenge  such 
new  evidence.  The  referee  shall  protect 
the  record  against  scandal, 
impertinence,  and  irrelevancies.  btif  the 
technical  rules  of  evidence  shall  not 
apply. 

(6)  If  the  referee  finds  that  no  factual 
issues  are  presented  by  an  appeal,  and 
the  only  issues  raised  by  the  appellant 
are  issues  concerning  the  application  or 
interpretation  of  law,  the  appellant  or 
his  representative  shall  be  afforded  fuJl 
opportunity'  to  submit  written  argument 
in  support  of  the  claim  but  no  oral 
hearing  shall  be  held. 

(7)  All  evidence  presented  by  any 
party  or  by  the  party's  duly  authorized 
representative,  and  all  evidence 
developed  by  the  referee,  shall  be 
preserved.  Such  evidence,  together  with 
a  record  of  the  arguments,  oral  or 
written,  and  the  file  previously  made  in 
the  adjudication  of  the  claim,  shall      ^ 
constitute  the  record.  After  an  appeal 
from  an  initial  determindtion  is  filed,  the 
compilation  of  the  record  shall  be 
initiated  by  the  inclusion  therein  of  the 
file  made  in  the  adjudication  of  the 
claim;  the  compilation  of  the  record 
shall  be  kept  up-to-date  by  the  prompt 
addition  thereto  of  all  parts  of  the  record 
subsequently  developed.  The  entire 
record  at  any  time  during  the  pendency 
of  an  appeal  shall  be  available  for 
examination  by  any  properly  interested 
party  or  by  the  party's  duly  authorized 
representative. 

(8)  As  soon  as  practicable  after  the 
completion  of  the  record,  the  referee 
shall  render  a  decision.  The  decision 
shall  be  based  on  the  record  and  shall 
b.e  in  writing.  Such  decision  shall 
contain  a  brief  statement  of  (i)  the  issue 
or  issues  raised,  (ii)  the  evidence 
submitted,  (iii)  the  findings  of  fact,  (iv) 
the  decision  made,  and  (v)  the  reasons 
therefor.  Within  15  days  after  rendition 
of  the  decision  or  submission  of  the 
report,  a  copy  of  the  decision  or  report 
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shall  be  mailed  to  each  interested  party 
at  the  last  address  of  record. 

(e)  Finality.  The  decision  of  the 
referee  shall  be  final  and  binding  on  the 
Board. 

§  3<»7.7    Recovery  of  benefits. 

(a)  Authorization.  Amounts  of 
supplementary  unemployment  insurance 
paid  under  the  Milwaukee  Railroad 
Restructuring  Act  which  have  been 
determined  to  have  been  paid 
erroneously  shall  be  recovered  in  all 
cases  except  those  in  which  a 
compromise  is  app.^oved  under  §  397.7(c) 
of  these  regulations.  An  amount 
determined  to  have  been  paid 
erroneously  may  be  recovered  by  any 
one  or  a  combination  of  the  methods 
described  in  §  39".7[b)  of  these 
regulations. 

(b)  Methods  of  recovery. 

(1)  Recovery  by  cash  pcyment.  The 
Board  shall  have  the  right  to  require  that 
amounts  recoverable  be  immediately 
and  fully  repaid  in  cash  and  any  debtor 
shall  have  the  absolute  right  to  repay 
such  amount  recoverable  m  this  manner. 
However,  if  the  debtor  is  financially 
unable  to  pay  the  indebtedness  in  a 
lump  sum.  paynier.t  may  be  act-.epted  in 
regular  installments.  The  amount  and 
frequency  of  such  installment  payments 
should  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  ability 
to  pay.  Whenever  possible,  installment 
payments  should  be  sufficient  in 
amounts  and  frequency  to  liquidate  the 
debt  in  not  more  than  three  years. 

(2)  Recovery  of  setoff .  An  amount 
which  has  been  determined  to  have 
been  paid  erroneously  may  be  recovered 
by  setoff  against  any  benefit  which  the 
employee  who  received  thai  erroneous 
payment  is  entitled  to  under  the 
Milwaukee  Railroad  Restructuring  Act. 
the  Railroad  Une.mpioj  ment  Insurance 
Act.  or  the  Railroad  Retirement  Act.  In 
the  case  of  that  individual's  death,  such 
amount  may  be  recovered  from  any 
payments  due  under  those  Ac's  to  his 
estate,  designee,  next  of  kin.  legal 
rep.'-esentative,  or  surviving  spouse.  In 
any  case  in  which  full  recovery  is  not 
effected  by  setoff,  the  balance  due  may 
be  recovered  by  one  or  more  of  the  other 
methods  described  in  this  part.  If  the 
individual  dies  before  recovery  is 
completed,  such  recovery  shall  be  made 
from  his  estate  or  heirs. 

(c)  Compromise  of  amounts 
recoverable. 

(1)  The  Board  or  its  designee  may 
compromise  an  amount  recoverable, 
provided  such  amount  does  not  exceed 
820,000.  Compromise  of  an  amount 
recoverable  may  not  be  considered  in 
any  case  in  which  there  is  an  indication 
of  fraud,  the  presentation  of  a  false 


claim,  or  misrepresentation. 
Compromise  is  at  all  times  within  the 
discretionary  authority  of  the  Board  or 
its  designees. 

(2)  The  following  indicate  the 
character  of  reasons  which  will  be 
considered  in  approving  a  compromise: 

(i)  The  debtor's  ability  to  repay  the 
full  amount  within  a  reasonable  time; 

(ii)  The  debtor's  refusal  to  pay  the 
claim  in  full  and  the  Board's  inability  to 
effect  collection  in  full  within  a 
reasonable  time  by  other  collection 
methods: 

(iii)  Doubt  concerning  the  Board's 
abilitj'  to  prove  its  cases  in  couil  for  the 
full  amount:  or 

(iv)  The  cost  of  collecting  the  amount 
recoverable  does  not  justify  the 
enforced  collection  of  the  full  amount. 

(d)  Suspension  or  termination  of 
collection  action.  Collection  action  on  a 
Board  claim  may  be  suspended  or 
terminated  under  the  following 
conditions: 

(1)  Collection  action  on  a  Board  claim 
may  be  suspended  temporarily  when  the 
debtor  cannot  be  located  and  there  is 
reason  to  beheve  that  future  collection 
action  may  be  productive  or  that 
collection  may  be  affected  by  selufTin 
the  near  future. 

(2)  Collection  action  may  be 
terminated  when: 

(i)  The  debtor  is  unable  to  make  any 
substantial  payment; 

(ii)  The  debtor  cannot  be  located  and 
setoff  is  too  remote  to  justify  retention 
of  the  claim; 

(iii)  The  cost  of  collection  action  will 
exceed  the  amount  recoverable; 

(iv)  The  claim  is  legally  without  merit 
or  cannot  be  substantiated  by  the 
evidence. 

§  397.8    Employment  of  Milwaukee  Road 
employees. 

(a)  The  Railroad  Retirement  Board 
shall  prepare  and  maintain  the  following 
lists: 

(1)  A  current  list  of  individuals  who 
are  separated  from  employment  with  the 
Milwaukee  Railroad,  and  who  notify  the 
Board  that  they  wish  to  have  their 
names  included  on  a  list  to  be  available 
to  rail  carriers,  and  who  have  not  yet 
obtained  employment  with  another  rail 
carrier; 

(2)  A  current  list  of  employment 
opportunities,  by  class  and  by  craft, 
provided  by  rail  carriers. 

(b)  The  Board  shall  maintain  the  lists 
referred  to  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  through  December 
31,  1984. 

(c)  The  Board  shall  furnish  copies  of 
the  list  referred  to  in  paragraph  (a)(1)  of 
this  section  to  any  rail  carrier  upon 
request. 


(d)  Rail  carriers  shall  report  available 
job  openings  to  the  Board  for  purposes 
of  inclusion  in  the  list  referred  to  in 
paragraph  (a)(2)  of  this  section.  The 
report  for  each  available  job  opening 
may  be  made  either  by  telephone  or  by 
mail  to  any  office  of  the  Board. 
Available  job  openings  should  be  listed 
with  the  Board  as  soon  as  possible  but, 
in  any  event,  at  least  concurrently  with 
the  use  of  any  other  recruitment  source 
or  effort. 

(e)  Each  report  required  to  be  made 
under  paragraph  (d)  of  this  section  shall 
include  the  following  information: 

(1)  The  number  of  employees  to  be 
hired; 

(2)  The  location  of  the  jobs; 

(3)  The  class  or  craft  of  the  jobs  or  a 
description  of  the  work  to  be  performed 
in  those  jobs;  and 

(4)  The  name,  address,  and  telephone 
number  of  the  individual  with  authority 
to  hire  employees  for  each  of  the  job 
openings. 

(f)  In  order  to  ensure  that  the  list  of 
employment  opportunities  remains 
current  and  accurate,  rail  carriers  shall 
notify  the  Board  promptly  when 
previously  reported  job  openings  are 
closed  for  any  reason.  The  report  of  an> 
such  vacancy  closure  can  be  made 
either  by  telephone  or  by  mail  to  the 
office  of  the  Board  with  which  the 
vacancy  was  originally  listed.  The 
report  should  identify  the  vacancy 
notice,  give  the  number  of  employees 
hired,  and  give  the  names  and  social 
security  account  numbers  of  those  hired 
who  are  former  Milwaukee  Road 
employees. 

3.  Part  398  (previously  reserved)  is 
added  to  read  as  follows: 

PART  398-NEW  CAREER  TRAINING 
ASSISTANCE 

Sec. 

398.1  Purpose. 

398.2  Definitions. 

398.3  Eligibility  for  new  caret- r  training 
assistance. 

398.4  Application  for  new  career  training 
assistance. 

398.5  Amount  of  benefits. 

398.6  Reviews  of  and  appeals  front  denial  ot 
applications  for  new  career  traiai^g 
assistance. 

398.7  Post-payment  audit  by  Board. 
Authority:  Sec.  29,  Pub  L.  9f;>-;01. 11  St^f 

746  (45  U.S.C.  916). 

§  398.1    Purpose. 

The  Railroad  Retirement  Board  is 
delegated  the  responsibility  of 
administering  the  new  career  training 
assistance  provisions  under  section  12 
of  the  Milwaukee  Railroad  Restructuring 
Act.  The  purpose  of  these  reguations  is 
to  delineate  the  Board's  functions 
concerning  the  payment  of  new  career 


training  assistance  in  accordance  with 
that  Act  and  to  set  forth  the  regulations 
necessary  for  the  Board  to  pay  new 
career  training  assistance. 

§  398.2    Definitions. 

For  the  purpose  of  this  part,  except 
where  the  language  or  context  indicates 
otherwise: 

"Act"  means  the  Milwaukee  Railroad 
Restructuring  Act. 

"Board"  means  the  Railroad 
Retirement  Board. 

"Educational  materials"  are  the 
personally  owned  items  required  of 
every  student  pursuing  the  same 
educational  program. 

"Employee"  means  any  employee  of 
the  Milwaukee  Railroad  who  worked  on 
a  line  of  such  railroad  the  sale  of  which 
became  effective  October  1. 1979.  but 
does  not  include  any  person  serving  the 
Milwaukee  Railroad  as  president,  vice- 
president,  secretary,  treasurer, 
comptroller,  counsel,  member  of  the 
board  of  directors,  or  any  other  person 
performing  such  functions. 

"Expenses  for  board"  are  the  charges 
for  meals,  laundry,  and  cleaning  and 
pressing  of  clothes  incurred  while 
occupying  temporary  lodging  described 
as  "Room  expenses". 

"Fees"  are  payments  other  than 
tuition  required  by  an  educational 
institution  from  every  student  taking  a 
particular  course. 

"Milwaukee  Railroad"  means  the 
Chicago.  Milwaukee.  St.  Paul  and  Pacific 
Railroad  Company. 

"New  career  training"  is  any 
educational  program  which  is  pursued  at 
or  under  the  auspices  of  a  qualified 
institution  and  which  is  intended  to 
assist  in  the  acquiring  of  skills  and 
knowledges  to  facilitate  the  acquisition 
of  employment. 

A  "qualified  institution"  is  an 
educational  institution  accredited  for 
payment  by  the  Veterans 
Administration  under  chapter  36  of  title 
38  of  the  United  States  Code  or  a  State- 
accredited  Institution  which  has  been  in 
existence  for  not  less  than  two  years. 

"Restructured  Milwaukee  Railroad" 
means  the  entity  that  is  designated  as 
the  reorganized  railroad  under  the 
reorganization  plan  for  the  Milwaukee 
Railroad  finally  certified  by  the 
Interstate  Commerce  Commission. 

"Room  expenses"  are  the  lodging 
charges  or  room  rates  of  the  educational 
institutions  or  third  party  from  whom 
temporary  lodging  is  obtained  for 
lodging  which  is  necessary  to  enable  the 
student  to  contplete  his  course  of  study 
snd  is  separate  from  and  in  addition  to 
the  student's  permanent  residence. 

"Tuition"  is  the  normal  charge  for 
instruction  that  an  educational 


institution  requires  from  all  similarly 
circumstanced  persons  pursuing  the 
same  educational  program. 

§  398.3    Eligibility  for  new  career  training 
assistance. 

Any  employee  shall,  upon  filing  an 
application  in  accordance  with  §  398.4 
of  this  part,  be  entitled  to  receive  new- 
career  training  assistance  if: 

(a)  The  emplo>ee  has  elected  to 
receive  a  separation  allowance  under 
section  5  of  the  employee  protection 
agreement  entered  into  under  the 
authority  of  section  9(b)  of  the  Act; 

(b)  The  employee  begins  career 
training  within  two  years  of  his  date  of 
separation  from  the  Milwaukee 
Railroad:  and 

(c)  The  expense  incurred  in 
connection  with  new  career  training  and 
for  which  reimbursement  is  claimed 
under  this  part  have  been  incurred 
before  April  1. 1984. 

§  398.4    Application  for  new  career  training 
assistance. 

An  employee  shall  file  an  application 
for  new  career  training  assistance 
within  six  months  of  having  incurred 
expenses  in  an  amount  equal  to  or 
greater  than  SlO  for  which  the  employee 
is  eligible  for  reimbursement  in 
accordance  with  this  part.  Applications 
for  amounts  less  than  $10  shall  be  held 
by  the  Board  until  at  least  $10  is  claimed 
unless  the  employee  indicates  on  the 
application  that  it  is  the  final  application 
which  he  intends  to  file.  Such 
application  shall  be  on  a  form  provided 
by  the  Board  and  shall  be  filed  with  the 
Director  of  Unemployment  and  Sickness 
Insurance.  Railroad  Retirement  Boahd. 
844  Rush  Street.  Chicago.  Illinois,  60611 
Acceptable  proof  that  the  employee 
incurred  reimbursable  expenses  must 
accompany  the  application. 

§  398.5    Amount  of  benefits. 

New  career  training  assistance  shall 
be  payable  to  an  employee  in 
reimbursement  for  actual  expenses  for 
room,  board,  tuition,  fees,  or  educational 
m.aterials  in  a  total  amount  not  to 
exceed  $3,000.00. 

§  398.6  Reviews  of  and  appeals  from 
denials  of  applications  for  new  career 
training  assistance. 

The  provisions  of  §  397.6  of  this 
subchapter  shall  be  applicable  to  an 
application  for  new  career  training 
assistance. 

§  398.7    Post-payment  audit  by  Board. 

If  the  Director  of  Unemployment  and 
Sickness  Insurance  finds  that  a  qualified 
institution  has  charged  or  received  from 
any  eligible  employee  pursuing  a 
program  of  education  under  this  part 
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any  amount  for  any  course  in  excess  of 
the  changes  for  tution  and  fees  which 
such  institution  requires  of  similarly 
circumstanced  persons  not  receiving 
new  career  training  assistance,  the 
Director  may  disapprove  such 


Revenue  Service,  1111  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20224 
(Attention:  CC:LR:T)  (202-566-«212). 
SUPPLEMENTARY  INFORMATION: 

Background 


The  final  regulations  represent  the 
view  of  the  Treasury  Department  that 
the  authority  delegated  by  section  3(31) 
is  in  fact  authority  to  further  define 
acceptable  methods,  not  just  authority 
to  identify  additional  acceptable 

mathrtrto   Ttio  Trpn oiirv  npTiflrtment's 


a  career  average  pay  plan  and  a  final 
pay  plan  which,  on  the  basis  of  an 
assumed  salary  scale,  are  designed  to 
provide  the  same  normal  retirement 
benefits.  It  is  argued  that,  ur.der  the 
regulation,  more  rapid  funding  would  be 
required  under  the  final  average  pay 


Anticipated  Benefit  Changes 

.''\  number  of  comments 
misunderstood  the  significance  of  the 
phrase  "except  as  otherwise  provided 
by  the  Commissionef  in  the  proposed 
provision  relating  to  anticipated  benefit 
changes.  This  phrase  enables  the 


The  final  regulations  do  not  follow  the 
suggestion  of  some  comments  th.'.t  open 
group  funding  should  be  allowed.  Unlike 
acceptable  approaches  to  funding,  the 
open  group  approach  weakens  what 
might  be  an  acceptable  method  in 
identical  circumstances  by  producing  a 
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any  amount  for  any  course  in  excess  of 
the  changes  for  tution  and  fees  which 
such  institution  requires  of  similarly 
circumstanced  persons  not  receiving 
new  career  training  assistance,  the 
Director  may  disapprove  such 
educational  institution  for  the 
enrollment  of  any  eligible  employee  not 
already  enrolled  therein.  The  Director 
may  deny  new  career  training 
assistance  for  any  eligible  employee  if 
the  Board  finds  that  the  program  of 
education  or  any  course  in  which  the 
employee  is  enrolled  fails  to  meet  any  of 
the  requirements  of  this  part  or  if  the 
Director  finds  that  the  educational 
institution  has  violated  any  provision  of 
this  part  or  has  failed  to  meet  any  of  the 
requirements  of  this  part. 

PART  399-{Re8ervedl 

Dated:  December  16, 1980. 
By  Authority  of  the  Board. 
R.  F.  Butler, 

Secretary  of  the  Board. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T.D.  7746] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Reasonable 
Funding  Methods 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  reasonable 
funding  methods.  Changes  in  the 
applicable  tax  law  were  made  by  the 
Employee  Retirement  Income  Security 
Act  of  1974.  The  regulations  provide  the 
public  with  guidance  needed  to  comply 
with  that  Act  and  affect  defined  benefit 
pension  plans. 

DATE:  The  regulations  are  effective  for 
plan  years  beginning  after  1975,  but 
earlier  (or  later)  in  the  case  of  some 
plans  as  provided  for  meeting  the 
minimum  funding  requirements  under 
the  Employee  Retirement  Income 
Security  Act  of  1974.  However,  a 
transitional  rule  generally  delays  the 
date  for  complying  with  the  substantive 
provisions  of  the  regulations  to  April  30, 
1981. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Joel  E.  Horowitz  of  the  Employee  Plans 
and  Exempt  Organizations  Division. 
Office  of  the  Chief  Counsel.  Internal 


Revenue  Service.  1111  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20224 
(Attention:  CC:LR:T)  (202-566-6212). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  5. 1979.  the  Internal 
Revenue  Service  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  412(c)(3)  of  the  Internal  Revenue 
Code  of  1954.  These  amendments  were 
proposed  to  conform  the  regulations  to 
sections  3(31)  and  1013(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  (88  Stat.  837,  914).  A 
public  hearing  was  held  on  February  21. 
1980. 

After  consideration  of  all  the  written 
comments  and  the  oral  presentations  at 
the  hearing,  the  proposed  amendments 
are  adopted,  as  revised,  by  this  Treasiu^ 
decision  under  the  authority  of  secfion 
3(31)  of  ERISA  (88  Stat.  837;  29  U.S.C. 
1002)  and  section  7805  of  the  Internal 
Revenue  Code  of  1954  (68A  Stat.  917;  26 
U.S.C.  7805).  The  regulations  contained 
in  this  document  also  apply  for  purposes 
of  section  302(c)(3)  of  ERISA  (88  Stat. 
871). 

Fundamental  Issues 

On  two  fundamental  issues, 
comments  were  received  both  from 
persons  who  favored  the  proposed 
amendments  and  from  persons  who 
opposed  them. 

The  first  issue  is  the  scope  of  the 
authority  upon  which  the  Treasury 
Department  relies  in  publishing  these 
regulations.  That  authority  arises 
primarily  and  specifically  from  section 
3(31)  of  ERISA. 

The  first  sentence  of  section  3(31) 
generically  defines  a  funding  method  as 
"a  recognized  actuarial  technique  for 
establishing  the  amount  and  incidence 
of  the  annual  actuarial  cost  of  pension 
plan  benefits  and  expenses."  The 
second  sentence  of  the  section  lists  six 
methods  that  shall  be  included  among 
the  "acceptable  actuarial  cost  methods." 
The  third  sentence  specifically  e.xcludes 
two  methods  from  the  acceptable 
category.  The  fourth  sentence  states: 
"The  Secretary  of  the  Treasury  shall 
issue  regulations  to  further  define 
acceptable  actuarial  cost  methods." 

Some  of  the  comments  maintained 
that  the  use  of  the  six  methods  fisted  in 
the  second  sentence  and  any  variaUons 
of  these  methods  should  not  be  Umited 
by  the  regulations.  These  comments 
suggested  that  the  authority  delegated  to 
the  Secretarj-'  in  the  fourth  sentence 
should  be  exercised  only  with  respect  to 
methods  that  were  not  variations  of  the 
methods  idenUfied  in  section  3(31). 


The  final  regulations  represent  the 
view  of  the  Treasury  Department  that 
the  authority  delegated  by  section  3(31) 
is  in  fact  authority  to  further  define 
acceptable  methods,  not  just  authority 
to  identify  additional  acceptable 
methods.  The  Treasury  Department's 
view  is  that  the  regulations  may  further 
define  any  of  the  six  methods  idenfified 
as  acceptable  in  section  3(31).  The 
regulations  do  this  in  the  case  of  a 
variation  of  the  unit  credit  method 
which  is  discussed  later. 

The  second  pivotal  issue  turns  on  the 
relationship  between  the  minimum 
funding  requirements  of  section  412  of 
the  Code  and  the  maximum  deduction 
limits  of  section  404. 

The  preamble  to  the  proposed 
regulations  discussed  the  need  to  limit 
abuses  of  preferential  tax  treatment  by 
preventing  overfunding.  Some  of  the 
comments  suggested  that  this  was  not 
an  appropriate  interest  in  structuring  the 
limits  of  acceptability  for  a  reasonable 
funding  method.  However,  this 
suggestion  disregards  the  Hnk  in  section 
404(a)(1)(A)  between  section  412  (and 
therefore  reasonable  funding  methods) 
and  section  404.  Therefore,  the  final 
regulations  continue  to  represent  the 
view  of  the  Treasury  Department  that 
under  the  law  as  currently  structured 
regulations  under  section  412  must 
balance  the  conflicting  interests  of 
sections  404  and  412. 

Compensation-Based  Allocation  of 
Liabilities 

The  most  controversial  provision  of 
the  proposed  regulations  was  the 
following  sentence:  "An  allocation  (of 
liabilities  under  a  unit  credit  funding 
method  using  final  pay]  based  on 
compensation  would  not  be  permitted." 

This  rule  Hmits  the  use  of  certain 
variations  of  the  unit  credit  funding 
method.  The  unit  credit  method 
allocates  plan  costs  for  a  benefit  to  the 
year  when  that  benefit  is  considered  to 
accrue.  Because  an  employee's 
compensation  tends  to  increase  over  the 
course  of  his  or  her  career,  the 
allocafion  of  liabilifies  based  on 
compensation  considers  benefits  to 
accrue  more  slowly  than  if  allocations  of 
fiabilities  were  made  on  the  basis 
provided  by  the  regulation.  Thus,  by 
requiring  the  allocation  to  be  made 
strictly  on  the  basis  of  past  and 
anticipated  future  years  of  service,  the 
regulation  requires  that  a  method  reflect 
these  higher  benefit  accruals  and  so 
accumulate  funds  more  rapidly  than  if  a 
compensafion  based  allocation  were 
permitted. 

The  major  argument  raised  in 
connection  with  the  compensation- 
based  allocation  contrasts  the  funding  of 


a  career  average  pay  plan  and  a  final 
pay  plan  which,  on  the  ba.sis  of  an 
assumed  saiary  scale,  are  designed  to 
provide  the  same  normal  retirement 
benefits.  It  is  argued  that,  under  the 
regulation,  more  rapid  funding  wouid  be 
required  under  the  final  average  pay 
plan  even  though,  given  these 
assumptions,  the  final  pay  plan  does  not 
provide  for  benefits  which,  at  any  point 
in  time,  exceed  those  provided  by  the 
career  average  pay  plan. 

Although  a  final  average  pay  plan  and 
a  career  average  pay  plan  may  be 
designed  to  provide  an  equivalent 
benefit  for  a  given  combinaticn  of  age 
and  service  (or,  depending  on  the 
benefit  structure,  a  combination  nf  age. 
service  and  compensation),  the  two 
types  of  plans  are  not  necessarily 
equivalent.  First,  they  will  not  be 
equivalent  for  other  ages  or  years  of 
service  or,  perhaps,  compensation 
levels.  Second,  plan  commitments  are 
different;  although  the  plans  may 
provide  num.erically  equal  benefits  for 
an  assumed  salary  scale,  they  are 
committed  to  levels  of  benefits  which 
may  vary  significantly  as  actual  salary 
progressions  differ  from  those  assumed. 
Third,  the  difference  between  .salary 
experience  and  salary  assumed  has  a 
greater  impact  on  a  final  average  pay 
plan  than  on  a  career  average  plan. 

Further,  different  treatment  for  these 
two  situations  is  justified  in  light  of 
differences  in  benefit  security  and 
.idministrative  costs  in  each  case.  The 
Treasury  Department  believes  thrst  the 
best  rule,  theoretically,  for  both  final 
average  pay  plans  and  career  average 
pay  plans  would  be  to  use  a  projection, 
adjusted  for  the  nature  of  the  p!dn,  and 
an  allocation  of  liabilities  based  on 
service.  Hovveve.^  in  the  case  oT  a  career 
average  pay  plan,  deviations  between 
this  rui-:  nnJ  more  si:iiple  rules  are  not 
very  g:"-at.  in  gentro!.  a  career  average 
pay  plan  will  not  become  dramatically 
underfunded  in  a  short  period  of  time 
solely  "Dy  virtue  of  Idige  salary 
increases.  Imposilion  of  the  best 
theoretical  rule  on  a  career  average  pay 
plan  would  cause  an  i.iorease  ir. 
adrninistra'ive  expenses  with  a 
r-.-l-iiivtly  small  increase  in  benefit 
Sdcuriiy.  Accordin.aly.  career  average 
pay  plans  may  be  fvadcd  on  a  ba.sis  that 
is  regardei!  as  less  than  theni,.'tiLal!y 
correct.  The  same  result  does  not  occur 
in  a  final  average  pay  plan.  A  final 
average  pay  plan  could  become 
dramaUcally  underfunded  in  a  fairly 
short  period  of  time  solely  by  virtue  of 
large  salary  increases.  The  exception 
that  is  permitted  for  career  average  pay 
plans,  therefore,  would  be  inappropriate 
for  final  average  pay  plans. 


Anticipated  Benefit  Changes 

h  number  of  comments 
misunderstood  the  significance  of  the 
phrase  "except  as  otherwise  provided 
by  the  Commissioner"  in  the  proposed 
provision  relating  to  anticipated  benefit 
changi!S.  This  phrase  enables  the 
Commissioner  to  provide  rules  that  are 
less  restrictive  than  the  general  rules 
under  the  regulations.  For  example,  the 
less  restrictive  requirements  of  Rev.  Rul. 
77--2, 1977-1  C.B.  120,  would  continue  to 
apply  under  the  regulations. 

The  comments  reflected  a  broad  range 
of  differing  opinions  regarding  the 
proposal  prohibiting  the  anticipation  of 
benefit  changes.  These  comments 
gencjraiiy  noted  the  conflicting 
directions  of  this  provision  and  other 
provisions,  and  viewed  this  position  as 
an  impediment  to  adequate  funding  of 
plans.  The  most  persuasive  of  these 
comments  ur,{5ed  the  adoption  of  a 
perm.issivc;  rule  with  respect  to  the 
anticipation  of  increases  in  benefits 
provided  for  future  years  by  the  terms  of 
a  collective  bargaining  agreement. 

The  final  regulations  reflect  the  view 
that,  because  of  the  binding  nature  of 
benefit  increases  provided  in  collective- 
bargaining  agreements,  it  is  reasonable 
to  anticipate  such  increases  for  funding 
purposes  in  years  before  the  increases 
are  actually  effective.  This  approach 
encourages  faster  funding  and  benefit 
security.  However,  the  anticipation  or 
failure  to  anticipate  the  benefit 
increases  is  part  of  a  plan's  funding 
method.  Thus,  a  change  in  the  plan's 
treatment  of  anticipated  benefit 
increases  is  a  change  in  funding  method. 

Anticipated  Future  Participants 

The  regulations  as  proposed  would 
have  p-ovided  that  a  reasonable  funding 
method  may  not  anticipate  the 
affiliation  with  the  plan  of  iuiure 
participants.  A  number  of  re  Tinients 
that  favored  the  intended  effect  of  the 
p''ovision.  to  prohibit  open  group 
funding  methods,  urged  that  ihe 
prohibi'.icn  apply  not  to  the  anticipation 
of  futr.re  paiticipants  but  to  the 
an'icipat'on  of  future  cmployec-s.  Tiiese 
com.mentE  noted  ihj!  it  is  com.Tricn 
practice  for  a  plan  to  determine  funding 
requireiTjents  for  the  current  year  by 
anticipating  the  participation  in  the  plan 
of  current  employees,  subject  to  an 
appropriate  tvirnover  assumption. 

The  f;nal  regulations  follow  the 
suggested  approach  of  these  comments 
and  prohibit  the  anticipation  of  future 
employees.  However,  it  is  permitted  to 
anticipate  the  safisfaction  of 
participation  requirements  by 
employees  who  are  not  presently 
participants. 


The  final  regulations  do  not  follow  the 

suggestion  of  some  comments  that  open 
group  funding  should  be  allowed.  Unlike 
acceptable  approaches  to  funding,  the 
open  group  approach  weakens  what 
might  be  an  acceptable  method  in 
identical  circumstances  by  producing  a 
low  minimum  funding  requirement 
during  years  of  corporate  growth  and 
producing  a  high  minimum  funding 
requirement  during  years  of  corporate 
decline.  The  method  itself  offers  no 
check  on  such  a  weakened  funding 
posture  for  the  plan. 

Ancillary  Benefits 

The  proposed  amendments  described 
a  number  of  methods  for  funding  pre- 
refirement  ancillary  benefits.  The  final 
regulations  do  not  distinguish  between 
pre-  and  post-retirem.ent  ancillary 
benefits.  They  also  clarify  which 
benefits  are  considered  ancillary 
benefits  for  funding  purposes  by 
providing  a  definition  and  examples. 

Comments  received  on  the  proposed 
regulations  addressed  proposed  rules 
relating  to  1-year  term  funding.  They 
suggested  that  the  final  regulations 
provide  for  the  approval  by  the 
Commissioner  of  other  methods  that 
compare  favorably  with  1-year  term 
funding.  .Mso.  comments  suggested  that 
the  test  for  measu:!r:g  the  significance  of 
ancillary  costs  (and.  thus,  determining 
eligibility  for  using  term  costs)  was 
inadequate. 

The  provision  indicating  the  cost 
range  within  which  an  ancillary  cost 
must  fall  in  order  to  utilize  1-year  term 
funding  has  been  reserved.  It  is 
anticipated  that  a  revised  provision  on 
this  subject  will  be  p.-oposed  for  public 
comment  at  a  later  date.  It  is  expected 
that  th;^  revised  proposal  will  address 
the  problem  of  comparing  term  costs 
with  total  plan  costs  and  will  concern 
both  1-ye.ir  term  funding  and  other 
methods. 

Transitional  Rule 

The  final  regu!.;i'.ions  recognize  ihat 
immedi.ite  ccmpliance  may  jeopardize 
the  sho:  l-'it:rm  f;nan.;ial  stability  of 
certain  plans.  Thus,  two  optional 
procedures  are  available  to  ease  this 
burden  by  allowing  a  gradual  phase-in 
of  the  higher  costs  and  amortizing  the 
"waived  "  costs  over  the  following  15 
years. 

Effective  Dates 

In  general,  the  regulations  are 
effective  for  valuations  as  of  a  date  after 
April  30, 1981.  For  certain  collectively 
bargained  plans,  the  regulations  are 
effective  as  of  the  earlier  of  the 
expiration  of  the  collective  bargaining 
agreement  or  April  30, 1984. 
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Other  Changes 

The  final  regulations  also  differ  in 
other  respects  from  the  proposed 
amendments.  These  changes  consist  of 
minor  technical  modifications  suggested 


(i)  The  normal  cost  of  a  plan  for  a  plan 
year;  and,  if  applicable, 

(ii)  The  bases  established  under 
section  412(b)(2)(B),  (C).  and  (D),  and  (3) 
(B)  ( 'amortizable  bases"). 


(c)(3)(i)  of  this  section  unless  otherwise 
provided  by  the  Commissioner.  The 
excludable  individuals  are  participants 
who  would  be  excluded  from 
participation  by  the  minimum  age  or 
oorxiifp  rpniiirpmpnt  nf  spr.finn  410  but 
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funding  method  does  not  anticipate 
changes  in  plan  benefits  that  become 
effecUve,  whether  or  not  retroactively, 
in  a  future  plan  year  or  that  become 
effecfive  after  the  first  day  of,  but 
during,  a  current  plan  year. 


(f),  ancillary  benefit  costs  must  be 
computed  by  using  the  same  method 
used  to  compute  retirement  benefit  costs 
under  a  plan, 

(2)  Ancillary  benefit  defined.  For 
purposes  of  this  paragraph  an  ancillary 


In  effect,  then,  assets  under  method  A  can 
never  equal  the  present  value  of  future 
benefits  if  all  assumptions  are  exactly 
realized.  Therefore,  method  A  is  not  a 
reasonable  funding  method. 

Example  (2).  Assume  that  a  plan,  using 
funding  method  B,  determines  normal  cost  by 
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en 


OU.er  Changes 

The  final  regulations  also  differ  in 
oihur  respects  from  the  proposed 
ctmundments.  These  changes  consist  of 
minor  technical  modifications  suggested 
by  the  comments  and  structural 
alterations  designed  to  enhance  the 
rlarity  of  the  final  regulations. 

Drafting  Information 

'Ihe  principal  author  of  these  final 
rrgultitions  was  Joel  E.  Horowitz  of  the 
lunployee  Plans  and  Exempt 
Or<!anizations  Division  of  the  Office  of 
Chief  Counsel,  internal  Revenue 
Service.  However,  persoimel  from  other 
offices  of  the  Internal  Revenue  Service 
iitid  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
m;itti;rs  of  subst.ince  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  by  adding  in  the  following  new 
sff.tions  immediately  after  §  1.412(c)(2)- 
1: 

§  1.412(cM3)-1     Reasonable  funding 
methods. 

(a)  Introduction — (1)  In  gonerol.  This 
section  prescribes  ruins  for  determining 
whether  or  not,  in  the  case  of  an  ongoing 
plan,  a  funding  method  is  reasonable  for 
purposes  of  section  412(c)(3).  A  method 
is  unreasonable  only  if  it  is  found  to  be 
iiuonsistent  w'th  a  rule  prescribed  in 
this  section.  The  term  "reasonable 
funding  method"  under  this  section  has 
the  same  meaning  as  the  term 
"ttcceptable  actuarial  cost  method" 
under  section  3(31)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(FRISA). 

(2)  Computations  included  in  method. 
See  §  1.412(c)(l)-l(bj  for  a  discussion  of 
matters  that  are,  and  are  not.  included  in 
liii"  funding  method  of  a  plan. 

(3)  Plans  usinu  shortfall.  The  shortfall 
method  is  a  method  of  deierniining 
charges  to  the  funding  standard  account 
by  adapting  the  underlying  funding 
method  of  certain  collectively  bargained 
plans  in  the  manner  described  in 

§  1.412(c)(l)-2.  As  such,  the  shortfall 
method  is  a  funding  method.  The 
underlying  method  of  a  plan  that  uses 
the  shortfall  method  must  be  a 
reasonable  funding  method  under  this 
section.  The  rules  contained  in  this 
section,  relating  to  cost  under  a 
reasonable  funding  rr^ethod,  apply  in  the 
shortfall  method  to  the  annual 
computation  charge  under  §  1.412(c)(1)- 
2(d). 

(4)  Scope  of  funding  method.  Except 
for  the  shortfall  method,  a  reasonable 
funding  method  is  applied  to  the 
computation  of — 


(i)  The  normal  cost  of  a  plan  for  a  plan 
year:  and,  if  applicable, 

(ii)  The  bases  established  under 
section  412(b)(2)(B).  (C).  and  (D),  and  (3) 
(13)  ( "amortizable  bases"). 

(b)  General  rules  for  reasonable 
funding  methods— [1]  .'iasic  funding 
formula.  At  any  tin.e,  except  as 
provided  by  the  Cum.missioner,  the 
present  value  of  future  benefits  under  a 
reasonable  funding  method  must  equal 
the  sum  of  the  following  amounts: 

(i)  The  present  value  of  normal  costs 
(taking  into  account  future  mandatory 
employee  contributions,  within  the 
moaning  of  section  41  lic)(2)(C),  in  the 
case  of  a  contributory  plan)  over  the 
future  working  lifetime  of  participants; 

(ii)  The  sum  of  the  unajnortized 
portions  of  amortizable  bases,  if  any. 
treating  credit  bas;.s  under  section 
412(b)(3;(B)  as  negative  numbers;  and 

(iii)  Tiie  plan  a->bet«,  decreased  by  a 
credit  balance  (and  incrensed  by  a  debit 
balance)  in  the  funding  st.indard 
account  under  section  4'12{b). 

(2)  Normal  cost.  Normal  cost  under  a 
reasonable  funding  method  must  be 
expressed  as — 

(i)  A  level  dollar  amount,  or  a  level 
percentage  of  p.'y.  that  is  computed 
from  year  to  year  on  either  an  individual 
bLisis  or  an  aggregate  basis:  or 

(ii)  An  amount  equal  to  the  present 
value  of  benefits  accruing  under  the 
method  for  a  particular  plan  year. 

[i]  .'\pplication  to  shortfall.  Paragraph 
(b)(2)  will  not  f.iil  to  be  satisfied  merely 
because  an  amount  described  in  (i)  or 
(ii)  is  expressed  as  permitted  under  the 
shortfall  method. 

(c)  Additional  requirements — (1) 
Iiii.lubion  of  all  liabilities.  Under  a 
reasonable  funding  method,  all 
li.ibilities  of  the  plan  for  benefits, 
whether  vested  or  not,  must  be  taken 
into  account. 

(2)  Production  of  experience  ^a  ins  and 
h'ssrs.  If  each  actuarial  assumption  is 
ex.ictly  realized  under  a  reaFonable 
funding  method,  no  experience  gains  or 
losses  are  produced. 

(3)  Plan  population — (i)  In  oeneral. 
Under  a  reasonable  funding  method,  the 
plun  population  m.ust  inr!i:de  three 
cl.issfs  of  individua's:  participants 
currently  employed  in  the  service  of  the 
employer;  former  participants  who 
ei'her  terminated  service  with  the 
enipluver,  or  retired,  under  the  plan*  and 
all  othur  individuals  currently  entitled  to 
bfT.efiis  under  the  plan.  See 

§  1. 41 2(c)(3)-1  (d)(2)  for  rules  concerning 
anticipated  future  participants. 

(ii)  Limited  exclusion  for  certain 
rec'^r!  participants.  Under  a  reasonable 
funding  method,  certain  individuals  may 
be  excluded  from  the  first  class  of 
individuals  described  in  paragraph 


(c)(3)(i)  of  this  section  unless  otherwise 
provided  by  the  Commissioner.  The 
excludable  individuals  are  participants 
who  would  be  excluded  from 
participation  by  the  minimum  age  or 
service  requirement  of  section  410  but 
who,  under  the  terms  of  the  plan, 
participate  immediately  upon  entering 
the  service  of  the  employer. 

(iii)  Special  exclusion  for  "rule  of 
parity"  cases.  Under  a  reasonable 
funding  method,  certain  individuals  may 
be  excluded  from  the  second  class  of 
individuals  described  in  paragraph 
(c)(3)(i)  of  this  section.  The  excludable 
individuals  are  those  former  participants 
who  have  terminated  service  with  the 
employer  without  vested  benefits  and 
whose  service  might  be  taken  into 
account  in  future  years  because  the 
"rule  of  parity"  of  section  411(a)(6)(D) 
does  not  permit  that  service  to  be 
disregarded.  However  if  the  plan's 
experience  as  to  separated  employees' 
returning  to  service  has  been  such  that 
the  exclusion  described  in  this 
subparagraph  would  be  unreasonable, 
the  exclusion  would  no  longer  apply. 

(4)  Use  of  salary  scale — (i)  General 
acceptability.  The  use  of  a  salary  scale 
assumption  is  not  inappropriate  mc-ely 
because  of  the  funding  method  with 
which  it  is  used.  Therefore,  in 
determining  whether  actuarial 
assumptions  are  reasonable,  a  salary 
scale  will  not  be  considered  to  be 
prohibited  merely  because  a  particular 
funding  method  is  being  used. 

(ii)  Projection  to  appropriate  salary. 
Under  a  reasonable  funding  method, 
salary  scales  reflected  in  projected 
benefits  must  be  the  expected  saL;ry  on 
which  benefits  would  be  based  under 
the  plan  at  the  age  when  the  receipt  of 
benefits  is  expected  to  begin. 

[5]  Treatment  of  allocable  items. 
Under  a  reasonable  funding  method  that 
allocates  assets  to  individual 
participants  to  determine  costs,  the 
allocation  of  assets  am.ong  participants 
must  be  reasonable.  An  initial  allocation 
of  assets  among  participants  will  be 
considered  reasonable  only  if  it  is  in 
proportion  to  related  liabilities. 
However  the  Com.m.issioner  m,iy 
determine,  based  on  the  facts  and 
circumstances,  that  it  is  unreasonable  to 
continue  to  allocate  assets  on  this  basis 
beyond  the  initial  year.  Under  a 
reasonable  funding  method  that 
allocates  liabilities  among  different 
elements  of  past  and  future  service,  the 
allocation  of  liabilities  must  be 
reasonable. 

(d)  Prohibited  considerations  under  a 
reasonable  funding  method — (1) 
Anticipated  benefit  changes — (i)  In 
general.  Except  as  otherwise  provided 
by  the  Commissioner,  a  reasonable 
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unJer  ttie  plan  is  expected  to  begin.  Because 
&,!_'.  plun  is  not  a  career  average  pay  plan  and 
compensation  is  projected  only  1  year, 
ni'thod  D  is  not  a  reasonable  funding 
mtilhod  (Under  p,-irograph  (c)(4)  of  this 
si.'Ltinn,  the  use  of  a  salary  scale  assumption 


of  final  salary  for  the  first  10  years  of  service 
and  1  percent  of  final  salary  for  the  years  of 
service  in  excess  of  10.  Under  the  plan,  no 
employee  may  be  credited  with  more  than  25 
years  of  service.  The  actuarial  assumptions 
for  Iht!  valuation  include  a  salary  scale  of  5 

r«.ir/-jint    r\ar  iiotjr     Pnr  z»    n:i rti riTta n t   rat   uaf>  40 


respect  to  which  the  change  is  first 
effective. 

(2)  Amortization  base.  An 
amortization  base  must  be  established 
in  the  plan  year  of  the  change  in  method 
equal  to  the  change  in  the  unfunded 
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funding  method  does  not  anticipate 
changes  in  plan  benefits  that  become 
effective,  whether  or  not  retroactively, 
in  a  future  plan  year  or  that  become 
effective  after  the  first  day  of,  but 
during,  a  current  plan  year, 

(ii)  Exception  for  collectively 
bargained  plans.  A  collectively 
bargained  plan  described  in  seciion 
413(a)  may  on  a  consistent  basis 
anticipate  benefit  increases  scheduled 
to  take  effect  during  the  term  of  the 
collective-bargaining  agreement 
applicable  to  the  plan.  A  plan's 
treatment  of  benefit  increases  .scheduled 
in  a  collective  bargaining  agreement  is 
part  of  its  funding  m.ethod.  Accordingly, 
a  change  in  a  plan's  treatment  of  such 
benefit  increases  (for  example,  ignoring 
anticipated  increases  after  takiiig  them 
into  account)  is  a  change  of  funding 
method. 

(2)  Anticipated  future  participants.  A 
reasonable  funding  method  m.ust  not 
anticipate  the  affiliation  with  the  plan  of 
future  participants  not  employed  in  the 
service  of  ihe  employer  on  the  plan 
valuation  dale.  Hcwe\er,  a  rea'.-unable 
funding  method  may  mticipute  the 
affdiation  with  the  plan  of  current 
employees  who  have  not  satisfied  the 
participation  requirements  of  the  plan. 

(e)  Special  rules  for  certain  funding 
methods — (1)  Applicability  of  spt'cial 
rules.  Paragraph  (e)  of  this  section 
applies  to  a  funding  method  that 
determines  normal  cost  under  paragraph 
(b)(2j(ii)  of  this  section. 

(2)  Use  of  salary  scale.  For  rules 
relating  to  use  of  a  salary  scale 
assumption,  see  paragraph  (c)(4)  of  this 
section. 

(3)  Allocation  of  liabilities.  In 
determining  a  plan's  normal  cost  and 
accrued  liability  for  a  particular  plan 
year,  the  projected  be.-efits  of  the  plan 
must  be  allocated  between  past  years 
and  future  years.  Except  in  the  case  of  a 
career  average  pay  plan,  this  allocation 
must  be  in  proportion  to  the  applicable 
rates  of  benefit  accrual  under  the  plan. 
Thus,  the  allocation  to  past  years  is 
effected  'j.v  multiplying  the  piojected 
benefit  by  a  fraction.  The  numerator  of 
the  fraction  is  the  participant's  credited 
years  of  service.  The  denominator  is  the 
participant's  total  credited  years  of 
service  at  the  anticipated  benefit 
commencement  date.  Adjustments  are 
made  to  account  for  changes  in  the  rate 
of  benefit  accrual,  An  allocation  based 
on  compensation  is  not  permitted.  In  the 
case  of  a  career  average  pay  plan,  an 
allocation  between  past  and  future 
service  benefits  must  be  reasonable. 

(f)  Treatment  of  ancillary  benefit 
costs — (1)  General  rule.  Under  a 
reasonable  funding  method,  except  as 
otherwise  provided  by  this  paragraph 


(f),  ancillary  benefit  costs  must  be 
computed  by  using  the  same  method 
used  to  compute  retirement  benefit  costs 
under  a  plan, 

(2)  Ancillary  benefit  defined.  For 
purposes  of  this  paragraph  an  ancillary 
benefit  is  a  benefit  that  is  paid  as  a 
result  of  a  specified  event  Vi'hich — 

(i)  Occurs  not  later  than  a 
participant's  separation  from  service, 
and 

(ii)  Was  detrimental  to  the 
participant's  health. 
Thus,  for  example,  benefits  payable  if  a 
participant  dies  or  becomes  disabled 
prior  to  separation  from  service  are 
ancillary  benefits  because  the  events 
giv  ing  rise  to  the  benefits  are 
detrimental  to  the  participant's  health. 
However,  an  early  retirement  benefit,  a 
social  security  supplem.ent  [as  defined  in 
§  1.411(a)-7(c)f4}(i;)),  and  the  vesting  of 
plan  benefits  (even  if  more  rapid  than  is 
.-equired  by  section  411)  are  not 
ancillary  benefits  because  those  benefits 
do  not  lesult  from  an  event  which  is 
detrimental  to  the  participant's  health. 

(3)  Exception  for  certain  insurance 
contracts.  Under  a  reasonable  funding 
method,  regardless  of  the  method  used 
to  compute  retirement  benefit  costs,  the 
cost  of  an  ancillary  benefit  may  equal 
the  premium  paid  for  that  benefit  under 
an  insurance  contract  if — 

(i)  The  ancillary  benefit  is  provided 
under  the  contract,  and 

(ii)  The  benefit  is  guaranteed  under 
the  contract. 

(4)  Exception  for  1-year  term  funding 
and  other  approved  methods.  [Reserved] 

(5)  Section  401(hl  benefits.  Section  412 
does  not  apply  to  benefits  that  are 
described  in  section  401(h)  and  for 
which  a  separate  account  is  maintained. 

(g)  Examples.  The  principles  of  this 
section  are  illustrated  by  the  following 
exam.ples: 

Excmpie  (1).  Assume  that  a  plan,  using 
funding  method  A.  is  in  its  first  year.  No 
contributions  have  been  made  to  the  plan, 
other  than  a  nominal  contribution  to  establish 
a  coi-pus  for  the  plan's  trust.  There  is  no  past 
ser\;ce  liability,  and  the  norma!  cost  is  a 
constant  percentage  of  an  arnuLiily 
determined  amount.  The  constant  percentage 
is  99  percent,  and  ihe  annually  de'ermined 
amount  is  the  excess  of  the  present  v.ilue  of 
future  benefits  over  plan  assets.  The  present 
value  of  future  benefits  is  Si 0,000.  Under 
paragraph  [b)(l)  of  this  section,  the  present 
value  of  future  benefits  must  equal  the 
present  v.;:ue  of  future  normal  costs  plus  plan 
assets.  (.\"o  amortizable  bases  exist,  nor  a.-e 
tl-.ere  cred:i  or  debit  balances.)  Under  method 
A.  the  present  value  of  future  normal  costs 
would  equal  the  sum  of  a  series  of  annually 
decreasing  amounts.  Because  of  the  constant 
percentage  factor,  the  present  value  of  future 
normal  costs  over  the  years  can  never  equal 
$10,000,  the  present  value  of  future  benefits. 


In  effect,  then,  assets  under  method  A  can 
never  equal  the  present  value  of  future 
benefits  if  all  assumptions  are  exactly 
realized.  Therefore,  method  A  is  not  a 
reasonable  funding  method. 

Example  (2).  Assume  that  a  plan,  usmg 
funding  .method  B.  determines  normal  cost  by 
computing  the  present  value  of  benefits 
expected  to  be  accnicd  under  the  plan  by  the 
end  of  10  years  after  the  valuation  date  and 
adding  to  this  the  present  value  of  benefits 
expected  to  be  paid  within  these  10  \  ears. 
Plan  a.-^SL'ts  are  subtracted  from  the  ?iim  of 
the  two  present  value  amounts.  The 
difference  then  is  divided  by  the  pn^sent 
value  of  salaries  prcir'cted  over  the  10  years. 
Under  paragraph  (c)(!)  of  this  secu-in.  all 
liabilities  of  a  plan  must  be  taken  irito 
accounl.  Because  method  B  fakes  into 
account  oi  ly  benefits  paid  or  accn  ed  by  the 
end  of  10  years,  it  is  nc!  a  reasonabit  funding 
method. 

Example  I3j.  Assume  that  a  plan.  \,^\ng 
funding  m.ethod  C,  detei. nines  normal  tost  as 
a  constant  percentage  of  compensation.  (This 
percei'iage  is  determii.ed  as  follows:  The 
excess  of  projected  benefits  over  accrued 
benefits  ir  computed.  Then  the  pre-^ent  value 
of  this  excess  is  divided  by  the  present  value 
of  futu.'-e  salaries.)  However,  the  accrued 
liability  is  computed  each  year  as  ihe  present 
value  of  accrued  benefits.  (This  computation 
does  r.ot  reflect  norma!  cost  as  a  cor.s'ant 
percentage  of  compensstion.  Thus,  noimal 
cost  under  the  plan  does  not  Unk  accned 
liabilities  under  the  plan  for  consecutive 
years  as  would  be  the  case,  for  examj-ie. 
under  a  unit  credit  cost  method.)  In 
determining  gains  and  '.esses,  method  C 
compares  ;he  actual  unhmded  liability  (the 
accrued  liability  less  assets)  with  the 
expected  unfunded  lia'cslity  (the  sum  of  the 
actual  unfunded  liability  in  the  previous  year 
and  the  normal  cost  for  the  previous  year  less 
the  cont.-ibution  made  for  the  previous  year, 
all  adjusted  for  interest).  Under  paragraph 
(c)(2)  of  this  section,  if  actuarial  assumptions 
are  exactly  realized,  experience  gains  and 
losses  must  not  be  produced.  Under  method 
C.  the  use  of  a  constant  percentage  in 
computing  normal  cost  (and  the  expected 
unfunded  liability)  coupled  with  the  manner 
of  com.puting  the  accrued  hability  (,md  the 
actual  unfunded  liability)  generally  produces 
gains  in  the  earlier  years  and  losses  in  the 
later  years  if  each  actuarial  assumption  is 
exactly  realized.  Therefore,  method  C  is  not  a 
reasonable  funding  method. 

Example  (4).  Assume  that  a  plan,  using 
funding  method  D.  bases  benefits  on  final 
average  pay.  Under  method  D,  the  past 
ser\-ice  liability  on  any  dale  equals  the 
present  value  of  the  accrued  benefit  on  that 
date  based  on  compensation  as  of  that  date. 
The  normal  cost  for  any  year  equals  the 
present  value  of  a  certain  amount.  That 
amount  is  the  excess  of  the  projected  accrued 
benefit  as  of  the  end  of  the  year  over  the 
actual  accrued  benef.t  at  the  beginning  of  the 
year.  Accrued  benefits,  projected  as  of  the 
end  of  a  year,  reflect  a  1-year  salary 
projection.  Under  paragraph  (c)14)  ■i'' this 
section,  salary  scales  reflected  in  projected 
benefits  must  project  salaries  to  the  salary  on 
which  benefits  would  be  based  under  the 
plan  at  the  age  when  the  receipt  of  benefits 
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charge  or  credit  described  in 
§  1.412(c)(3)-2(c])  which  would  be 
required  using  the  actuarial  assumptions 
and  plan  benefit  structure  in  effect  on 
the  last  day  of  the  plan  year  of  change. 
(5)  Fifteen-year  amortization  of 


DATE:  The  amendments  are  effective  for 

acquisitions  occurring  after  January  30, 

1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  W.  McKee  of  the  Legislation 
and  Regulations  Division,  Office  of 


T's  business.  Example  (2),  which  is 
based  on  Atlas  Tool  Co  v. 
Commissioner.  70  T.C.  86  (1978),  affd 
614  F.2d  860  (3d  Cir.  1980).  cert,  denied. 
—  U.S.  —  (1980).  shows  that  continuity 
of  business  enterprise  may  exist  even  if 
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unJer  the  plan  is  exppcfed  to  begin.  Because 
the  plan  is  not  a  career  average  pay  plan  and 
compensation  is  projected  only  1  year, 
ni'thod  D  is  not  a  reasonable  funding 
mtilhod  (Under  p.irograph  (c)(4)  of  this 
si.'Ltion,  the  use  of  a  salary  scale  assumption 
could  be  required  with  a  unit  credit  method  if. 
without  the  use  of  a  salary  scale, 
assumptions  in  the  agj;.'-egate  are 
unreasonable.) 

Example  (5).  Assume  that  a  plan,  using 
mc'hnd  E,  a  unit  cri^dit  funding  method, 
c.iUulates  a  participant's  accrued  benefit 
,i(. ((.riling  to  the  following  formula:  2  percent 


of  final  salary  for  the  first  10  years  of  service 
and  1  percent  of  final  salary  for  the  years  of 
service  in  e.xcess  of  10.  Under  the  plan,  no 
eniplnyee  may  be  credited  with  more  than  25 
ypars  of  service.  The  actuarial  assumptions 
for  Iht;  valuation  include  a  salary  scale  of  5 
prrcont  per  year.  For  a  participant  at  age  40 
wish  15  years  of  service,  a  current  salary  of 
S;i'),<!Oi>  and  a  nor.Tial  retirement  age  of  65.  the 
ac',."ucd  li.fbility  for  the  rttiremifnt  benefit  is 
the  prnsent  value  of  an  iinnuity  of  S!6,932  per 
year,  commencing  at  <ige  85.  The  $16,932  is 
ralculaled  as  follows: 


$20,000   X   3.3864   x   35° 


(10 


7  ) 


(5   X   I) 


ViO 


)  -  a5  X 


T7 


(,!.:>   X 


"Oj. 


(,i  38f>4  Is  1.05  rai.sff!  tu  the  25th  power:  the 
1'A\\  power  rcnec's  the  (Iffi  rence  between 
normal  rctiremeni  age  and  uMained  ape  ((o- 
i',]  ) 

S.ilary  under  this  method  is  projected  to 
the  a;;e  when  the  rrccipt  of  benefits  is 
cynccted  to  begin.  Therefore,  method  K  meets 
Ihf  requirement  of  paragraph  (c)(4)  of  this 
section.  ,Mso.  the  aliocatirin  of  benefits  u.nder 
method  E  between  past  and  future  years  of 
>t'rvn:e  meets  the  reu-iirements  of  paraqi.iph 
if'l(3)  of  'his  sectirn. 

E\nn:p!f  (ti).  At-Svime  'hat  a  plan  that  has 
tv\o  pirticipunts  and  tli.it  previously  u.sed  the 
i':iit  credit  cost  meihod  wishes  to  charige  the 
funding  method  al  the  beginning  of  the  plan 
\i'.ii  to  funding  mt-thod  F.  a  modification  of 
ti.i-  aggregate  cos!  method.  Ihe  m.odif.ca!ion 
ii'viilvfs  determining  normal  cost  for  each  of 
thi'  two  participants  under  the  plan. 
TliiTefore.  it  requiri'S  an  alk^cation  ot  assets 
to  I'ur.h  participant  f^.r  valuation  purposes. 
The  actuary  proposes  to  allocate  the  assets 
on  h:md  at  Ihe  beginning  of  the  plan  year  of 
ihe  change  in  funding  method  in  proportion  to 
'he  accrued  liabilities  calculated  under  the 
unit  credit  cost  method.  The  rele\ant  results 
of  the  calc:ulaiions  are  shown  below: 


Employees 


Totals 


V 


N 


^Cf'jod     L"at)rtit' :)S     (unii     cedit 

TtjlhocJ) 

Dollar  amount 15  670  906  16.575 

Per  cent  c!  total 9"!  53  5  47  100  00 

Dollar  amount „ 7,835  463  8.2«8 

pw  cent  ot  total 94  53  5,47  100  00 


The  proposed  allocation  in  proportion  to 
the  accrued  liabilities  under  the  unit  credit 
cost  method  satisfies  the  requirements  of 
p.iragraph  {c)(5)  of  this  section  at  the 
l).;ginning  of  the  first  plan  year  for  which  the 
n<-w  method  is  used. 

Example  (7).  The  facts  are  the  same  as  in 
K\aiiip!e  (6).  However,  the  actuary  proposes 
!()  allocate  all  the  assets  to  employee  M,  the 
older  employee.  Method  F,  under  these  facts, 
is  not  an  acceptable  funding  method  because 
the  allocation  is  not  in  proportion  to  related 
lu^bilities  as  required  under  paragraph  (c)(5) 
of  this  section. 


§  l.412(c)(3)-2    Effective  dales  and 
transitional  rules  relating  to  reasonable 
funding  methods. 

(,i)  Introdurlion.  This  section 
prescribes  effective  dates  for  rules 
f-eluting  to  reasondile  funding  methods, 
cn.Jer  section  412(c)(3)  and  §  1.412(c)(3)- 
1.  Also,  this  section  sets  forth  rules 
coriccriiing  adjiistrnents  to  a  plan's 
funding  standard  account  that  are 
n(!Ci;sr,itciled  by  a  change  in  funding 
tiit'thod.  and  a  piuvii,iun  setting  forth 
[iioceJi-ral  requirements  for  use  of  an 
optional  phase-in  of  reqatred  changes. 

(b)  Effective  date—[\]  General  rule. 
Fvcept  as  otherwise  provided  by 
Subj,  ii-a.oraph  (2)  of  this  paragraph, 
§  1.4]2(c)(3)-l  applies  to  any  valuation 
of  a  plan's  liabilities  (v.fithin  the 
meaning  of  section  412(c)f9))  as  of  a  date 
after  April  30, 1981. 

(2)  Exception.  If  a  collective 
bargaining  agreement  which  determines 
contributions  to  a  plan  is  in  effect  on 
April  30,  1901,  then  §  1.412(cj[3)-l 
app'ies  to  any  valuation  of  that  plan's 
liabilities  as  of  a  date  after  the  earlier  of 
the  dale  on  which  the  last  such 
collective  bargaining  agreement  expires 
or  April  30, 1984. 

(3)  Transitional  rule.  The 
rea:sonableness  of  a  funding  method 
used  in  making  a  valuation  of  a  plan's 
liability  as  of  a  date  before  the  effective 
dale  determined  under  subparagraph  (1) 
or  (2)  of  this  paragraph  is  delermined  on 
the  basis  of  such  published  guidance  as 
was  available  on  the  date  as  of  which 
the  valuation  was  made. 

(c)  Change  of  funding  method  without 
approval — (1)  In  general.  A  plan  that  is 
required  to  change  its  funding  method  to 
comply  wilh  §  1.412;c)(3)-l  is  not 
required  to  submit  the  change  of  funding 
method  for  approval  as  otherwise 
required  by  section  412(c)(5).  However. 
this  change  must  be  described  on  Form 
5.i()0.  Schedule  B  for  the  plan  year  with 


respect  to  which  the  change  is  first 
effective. 

(2)  Amortization  base.  An 
amortization  base  must  be  established 
in  the  plan  year  of  the  change  in  method 
equal  to  the  change  in  the  unfunded 
liability  due  to  the  change  (where  both 
unfunded  liabilities  are  based  on  the 
same  actuarial  assumptions).  Such  a 
base  must  be  amortized  over  30  years  in 
determining  the  charges  or  credits  to  the 
funding  standard  account,  unless  the 
Commissioner  upon  application  permits 
amortization  over  a  shorter  period. 

(d)  Phase-in  of  additional  funding 
required  by  new  method — (1)  //)  general 
A  plan  that  is  required  to  change  its 
funding  method  to  comply  wilh 
§  1.412(c)(3)-l  may  elect  to  charge  and 
credit  the  funding  standard  account  as 
provided  in  this  paragraph.  An  election 
under  this  paragraph  shall  be 
irrevocable. 

(2)  Credit  in  year  of  change.  In  the 
plan  year  of  the  change  in  method  the 
funding  standard  account  may  be 
credited  with  an  amount  not  in  excess  of 
0.8  multiplied  by  the  excess  [if  any)  of— 

(i)  The  normal  cost  under  the  new 
method  plus  the  amortization  charge  (or 
minus  the  amortization  credit)  computed 
as  described  in  §  1.412(c)(3)-2{c)(2),  over 

(ii)  The  normal  cost  under  the  prior 
method,  for  the  plan  year  of  the  change 
in  method. 

(3)  Credits  in  the  next  three  years.  In 
the  three  years  following  the  year  of  the 
change  the  funding  standard  account 
may  be  credited  with  an  amount  not  in 
excess  of  0.6,  0.4,  and  0.2  respectively  in 
the  first,  second,  and  third  years, 
multiplied  by  either  of  the  following 
amounts,  computed  as  of  the  last  day  of 
the  year  of  credit — 

(i)  The  excess  described  in 
§  1.412(c)(3)-2[d)(2)  multiplied  by  a 
fraction  (not  greater  than  1),  the 
numerator  of  which  is  the  number  of 
participants  in  the  year  of  the  credit  and 
the  denominator  of  which  is  the  number 
of  participants  in  the  year  of  the  change, 
or,  at  tlie  option  of  the  plan, 

(ii)  The  excess  (if  any)  in  the  year  of 
credit  of — 

(A)  The  net  charge  to  the  funding 
standard  account  based  on  the  new 
method,  over 

(B)  The  net  charge  to  the  funding 
standing  account  based  on  the  prior 
method, 

(4)  Computational  rules.  For  purposes 
of  the  calculation  described  in 
§  1.412(c)(3)-2(d)(3)[ii),  the  net  charge  is 
the  excess  of  charges  under  section 
412(b)(2)  (A)  and  (B)  over  the  credits 
under  section  412(b)(3)(B)  (including  the 
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nonrecognition  provision  in  the  Internal 
Revenue  Code  (Code).  Nonrecognition  is 
accorded  only  if  the  exchange  satisfies 
the  underlying  purpose  of  the  exception 
as  well  as  the  specific  description  of  the 
exccDted  exchanse.  See  §  1.1002-1  (b). 


for  example,  a  sale  of  T'a  business  to  an 
unrelated  party,  as  part  of  the  overall 
plan  of  reorganization,  the  interest 
received  in  P  is  no  different  than  an 
interest  in  any  corporation.  An 
exchange  of  stock  without  a  link  to  the 


A.  Generally  accepted  principles 

The  courts  have  agreed  that  P  must 
not  be  formed  merely  to  dispose  of  7"s 
assets.  See,  e.g..  Standard  Realization 
Co.  V.  Commissioner,  10  T.C.  708  (1948), 
nnn.  1P48-2  C.B.  3:  Graham  v. 
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charge  or  credit  described  in 
§  l,412(c)(3)-2(c))  which  would  be 
required  using  the  actuarial  assumptions 
and  plan  benefit  structure  in  effect  on 
the  last  day  of  the  plan  year  of  change, 

(5)  Fifteen-year  amortization  of 
credits.  The  funding  standard  account 
shall  be  charged  with  15-year 
amortization  of  each  credit  described  in 
§  1.412(c)(3)-2(d]  (2)  and  (3)  beginning  in 
the  year  following  each  such  credit. 

(6)  Manner  of  election.  An  election 
under  this  paragiaph  shall  be  made  by 
the  claiming  of  the  credits  described  in 

§  1.412(c)(3)-2(d)  (2)  and  (3)  on  Schedule 
B  to  Form  5500  and  by  filing  such  other 
information  as  may  be  required  by  the 
Commissioner. 

(e)  Effect  on  shortfall  method.  The 
charges  and  credits  described  in  this 
section  apply  in  the  shortfall  method  to 
the  annual  computation  charge 
described  in  §  1.412(c)(l)-2(d).  The 
amounts  described  in  §  1.412(c)(3)-2(d) 
shall  be  determined  before  the 
application  of  the  shortfall  method. 

"This  Treasury  decision  is  issued  under 
the  authority  of  section  3(31)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (88  Stat.  837;  29  U.S.C.  1002) 
and  section  7805  of  the  Internal  Revenue 
Code  of  1954  (G8A  Stat.  917;  26  U.S.C. 
7805). 

William  E.  Williams, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  23, 1980. 
Emil  M.  Sunley, 
Acting  Assistant  Secretary  of  the  Treasury. 
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Treasury. 

ACTION.  Treasury  decision. 


summary:  This  document  contains  final 
regulations  clarifying  the  continuity  of 
business  enterprise  requirement  for 
corporate  reorganizations.  The 
continuity  of  business  enterprise 
requirement  is  fundamental  to  the 
notion  that  tax-free-reorganizalions 
merely  readjust  continuing  interests  in 
property.  Recent  developments 
involving  the  availability  of  tax-free 
reorganization  treatment  for  certain 
mutual  fund  transactions  require 
clarification,  in  general,  of  the  continuity 
of  business  enterprise  requirement. 


DATE:  The  amendments  are  effective  for 

acquisitions  occurring  after  January  30, 

1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  W.  McKee  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  N.W.. 
Washington,  D.C.  20224,  Attention: 
CC:LR;T  (202-566-3458  not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  28, 1979,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  368  of  the  Internal  Revenue 
Code  of  1954  (44  FR  76813).  On  the  date 
of  publication  of  the  proposed 
regulation,  the  Internal  Revenue  Service 
also  published  three  documents  in  the 
Internal  Revenue  Bulletin.  First,  Rev. 
Rul.  79-434, 1979-2  C.B.  155.  held  that  a 
transaction  that  is  in  effect  a  purchase  is 
not  a  reorganization.  Second,  Rev.  Rul. 
63-29, 1963-1  C.B.  77.  was  suspended  by 
Rev.  Rul.  79-433, 1979-2  C.B.  155, 
pending  revision.  Third,  the  Service's  list 
of  no  ruling  areas  contained  in  Rev. 
Proc.  79-14, 1979-1  C.B.  496.  was 
amended  by  Rev.  Proc.  79-68, 1979-2 
C.B.  600,  to  prospectively  include 
transactions  that  violate  the  continuity 
of  business  enterprise  requirement  as 
set  forth  in  the  proposed  regulation. 
These  amendments  were  proposed  to 
clarify  the  requirement  of  continuity  of 
business  enterprise  in  corporate 
reorganizations. 

A  public  hearing  was  held  on  March 
18,  1980.  After  considering  all  comments 
regarding  the  proposed  amendments, 
those  amendments  (as  revised)  are 
adopted  by  this  Treasury  decision. 

General  Description  of  Regulation 

The  regulation  sets  forth  certain  basic 
concepts  underlying  the  continuity  of 
business  enterprise  requirement. 
Continuity  of  business  enterprise 
requires  that  the  transferee  [P]  either 
continue  the  transferor's  (7  s)  historic 
business  or  use  a  significant  portion  of 
7"s  historic  business  assets.  P  is  not 
required  to  continue  7"s  business. 
However,  there  must  be  significant  use 
of  T's  historic  business  assets  in  P's 
business. 

The  facts  of  the  examples  in  the 
regulation  are  based,  in  large  part,  upon 
administrative  rulings  and  judicial 
opinions.  Example  (1).  which  is  based  on 
Lcnis  V.  Commissioner.  176  F.2d  646  (1st 
Cir.  1949).  shoves  that  continuity  of 
business  enterprise  requires  only  that  P 
continue  one  of  the  significant  lines  of 


T's  business.  Example  (2),  which  is 
based  on  Atlas  Tool  Co.  v. 
Commissioner.  70  T.C.  86  (1978),  affd 
614  F.2d  860  (3d  Cir.  1980).  cert,  denied. 
—  U.S.  —  (1980).  shows  that  continuity 
of  business  enterprise  may  exist  even  if 
P's  use  of  T's  assets  differs  from  T's  use 
of  those  assets. 

Example  (3J  shows  that  stocks  and 
bonds  acquired  following  the  sale  of  7"s 
historic  business  as  part  of  a  plan  of 
reorganization  are  not  T's  historic 
business  assets.  Compare  Lester/. 
Workman.  T.C.  Memo  1977-378. 

The  facts  in  example  (4)  are  a 
variation  of  those  in  Rev.  Rul.  63-29. 
1963-1  C.B.  77.  although  the  example 
reaches  a  different  result.  This 
transaction  is  not  a  mere  purchase  by  T 
of  P  stock  because  T  receives  third  party 
notes  which  are.  not  cash  equivalents. 
Example  (5)  shows  that  a  disposition  of 
T's  assets  by  P  does  not  differ  in  result 
from  a  disposition  of  those  assets  by  T. 

F'or  purposes  of  issuing  advance  letter 
rulings,  the  Service  will  determine  on  a 
case-by-case  basis  the  portion  of  a 
transferor's  total  assets  considered  to  be 
"significant"  and  determine  whether  a 
line  of  business  is  "significant". 

Discussion  of  Major  Comments  and 
Changes 

The  major  comments  on  the  proposed 
regulation  may  be  divided  into  three 
categories: 

(1)  The  proposed  regulation  reflects 
unsound  tax  policy. 

(2)  The  proposed  regulation  is  not 
legally  supportable. 

(3)  The  proposed  regulation,  if 
adopted,  should  be  revised  to  eliminate 
ambiguities  and  avoid  unintended 
consequences. 

Overall  Policy  Considerations 

A  number  of  taxpayers  submitting 
comments  argued  that  the  proposed 
regulation  is  inconsistent  with  the 
underlying  policy  of  the  reorganization 
provisions  since  it  requires  T's 
shareholders  to  recognize  gain  even 
though  the  shareholders  continue  their 
investment  in  corporate  solution.  They 
suggest  that  the  appropriate  time  to  tax 
T's  shareholders  is  when  they  "cash  in" 
their  investment  through  a  sale  or  other 
taxable  disposition  of  the  P  stock 
received  in  the  transaction.  Similarly, 
they  argue  that  it  is  inappropriate  to 
require  gain  recognition  at  the 
shareholder  level  merely  because  of  a 
change  in  asset  composition  at  the 
corporate  level. 

Under  the  g'-neral  rule  of  section  1001 
(c).  an  exchange  of  stock  or  securities 
requires  recognition  of  gain  or  loss 
unless  the  exchange  falls  within  the 
precise  specifications  of  a 
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portion  of  T's  assets  (land)  in  its 
business,  or  merely  used  the  proceeds 
form  their  sale,  the  differences  in 
business  activity  and  the  finding  that  the 
land  furnished  "the  means  to  capitalize" 
the  insurance  business  indicates  the 


1965],  T  terminated  its  business,  sold 
substantially  all  of  its  assets,  and 
distributed  the  proceeds  and  its 
remaining  assets  in  liquidation.  The 
court  found  that  at  the  time  of  the  sale  of 
r's  assets  the  T  shareholders  did  not 


cash  and  liquidate  T.  P  did  not  want  to 
use  the  assets  immediately  but  wanted 
to  continue  relying  on  them  as  a  backup 
source  of  supply.  Problems  with  foreign 
suppliers  developed  three  months  after 
the  transfer,  and  P  began  to  use  7"s 
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nonrecognition  provision  in  the  Internal 
Revenue  Code  (Code).  Nonrecognition  is 
accorded  only  if  the  exchange  satisfies 
the  underlying  purpose  of  the  exception 
as  well  as  the  specific  description  of  the 
excepted  exchange.  See  §  1.1002-1  (b). 
The  relationship  of  the  exchange  to  the 
venture  or  enterprise  is  always  material. 
Id 

Section  1031  of  the  Code,  which 
permits  deferral  of  recognition  on  the 
exchange  of  certain  property,  expressly 
excludes  an  exchange  of  corporate  stock 
or  securities.  Similarly,  section  1036. 
which  applies  to  an  exchange  of  stock, 
permits  deferral  only  when  stock  is 
exchanged  for  stock  in  the  same 
corporation. 

An  exception  to  the  general  rule  of 
gain  or  loss  recognition  is  contained  in 
the  reorganization  provisions — sections 
354  through  368 — of  the  Code.  As  stated 
in  §  1.1002-1  (c),  the  underlying 
assumption  of  any  tax-free  exchange  "is 
that  the  new  property  is  substantially  a 
continuation  of  the  old  investment  still 
unliquidated"  and,  with  respect  to 
corporate  reorganizations, 
nonrecognition  results  because  "the  new 
enterprise,  the  new  corporate  structure, 
and  the  new  property  are  substantially 
continuations  of  the  old  still 
unliquidated."  See  generally,  Bittker  and 
Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders,  f  14.01 
at  14-4  (4th  ed.  1979). 

The  courts  have  long  recognized  that 
a  tax-free  reorganization  presupposes 
that  T's  shareholders  retain  a  material 
proprietary  interest  in  P  (continuity  of 
interest).  See,  e.g.,  LeTufle  v.  Scofield, 
308  U.S.  415  (1939);  Helvering  v. 
Bashford,  302  U.S.  454  (19381;  Groman  v. 
Commissioner.  302  U.S.  82  (1937); 
Helvering  v.  Minnesota  Tea  Co..  296 
U.S.  378  (1935);  Pinellas  Ice  and  Cold 
Storage  Company  v.  Commissioner.  287 
U.S.  462  (1933);  Southwest  Natural  Gas 
Co.  V.  Commissioner.  189  F.2d  332  (5th 
Cir.  1951),  cert,  denied.  342  U.S.  860 
(1951);  Cortland  Specialty  Co.  v. 
Commissioner.  60  F.2d  937  (2d  Cir.  1932). 
cert,  denied.  288  U.S.  599  (1933).  A 
necessary  corollary  to  this  continuity  of 
interest  requirement  is  that  the  interest 
retained  represent  a  link  to  7"s  business 
or  its  business  assets.  The  continuity  of 
business  enterprise  requirement  ensures 
that  tax-free  reorganizations  effect  only 
a  readjustment  of  the  T  shareholders' 
continuing  interest  in  T's  property  under 
a  modified  corporate  form.  See.  §  1.368- 
1(b).  Absent  such  a  link  between  T's 
shareholders  and  T's  business  or  assets 
there  would  be  no  reason  to  require  7"s 
shareholders  to  retain  a  continuing  stock 
interest  in  P.  If  the  shareholders'  link  to 
7"s  business  or  its  assets  is  broken  by. 


for  example,  a  sale  of  T'b  business  to  an 
unrelated  party,  as  part  of  the  overall 
plan  of  reorganization,  the  interest 
received  in  P  is  no  different  than  an 
interest  in  any  corporation.  An 
exchange  of  stock  without  a  link  to  the 
underlying  business  or  business  assets 
resembles  any  stock  for  stock  exchange 
and,  as  such,  is  a  taxable  event.  Thus,  it 
is  not  enough  that  the  shareholder's 
investment  remains  in  corporate 
solution.  See  Hen  dee  v.  Commissioner, 
98  F.2d  934  (7th  Cir.  1938). 

Additionally,  several  taxpayers 
argued  that  the  proposed  regulation  is 
inconsistent  with  the  policy  of  the 
reorganization  provisions  in  that  it 
requires  two  levels  of  tax.  They  pointed 
out  that  if  the  corporation's  assets  are 
sold  to  an  unrelated  party,  tax  is  paid  at 
the  corporate  level;  and  if  reorganization 
treatment  is  denied  on  the  subsequent 
stock  exchange,  a  tax  is  imposed  also  at 
the  shareholder  level  on  the 
appreciation  in  the  shareholders'  stock. 

In  general,  two  levels  of  tax  are 
imposed  upon  a  corporate  liquidation. 
However,  if  the  requirements  of  the 
Code  are  met,  only  one  level  of  tax  may 
be  imposed.  This  tax  would  be  imposed 
at  the  shareholder  level,  not  the 
corporate  level,  upon  the  liquidation  of  a 
corporation.  See  sections  331-337.  The 
regulation  does  not  alter  this  policy.  If 
the  requirements  of  section  337  are  met, 
gain  or  loss  is  not  recognized,  in  general, 
at  the  corporate  level  on  the  disposition 
of  assets.  However,  as  with  other 
similar  transactions,  gain  or  loss  is 
recognized,  in  general,  by  the 
shareholders  under  the  liquidation 
provisions. 

Regulation  Not  Legally  Supportable 

Most  taxpayers  submitting  comments 
contended  there  is  no  existing  judicial 
authority  for  the  "historic  business/ 
assets"  limitation  in  the  proposed 
regulation.  They  argue  primarily  on  the 
basis  of  Becher  v.  Commissioner,  22  T.C. 
932  (1954),  affd  221  F.2d  252  (2d  Cir. 
1955),  that  continuity  of  business 
enterprise  requires  only  that  P  engage  in 
some  business  activity  after  the 
transaction  and  that  T's  shareholders 
continue  their  investment  in  corporate 
form. 

Thus,  it  is  their  contention  that  it  is 
sufficient  if  T's  assets,  or  the  proceeds 
from  the  sale  of  those  assets,  are  used 
by  P  in  a  business.  Although  Becher 
supports  the  contention  made  in  the 
comments,  there  is  substantial  authority 
supporting  the  premise  of  the  regulation 
that  a  transaction  is  not  a  tax-free 
reorganization  if  there  is  no  continuing 
nexus  between  the  shareholders  and 
their  former  business  or  assets. 


A.  Generally  accepted  principles 

The  courts  have  agreed  that  P  must 
not  be  formed  merely  to  dispose  of  T's 
assets.  See,  e.g..  Standard  Realization 
Co.  V.  Commissioner,  10  T.C.  708  (1948), 
acq.  1948-2  C.B.  3:  Graham  v. 
Commissioner,  37  B.T.A.  623  (1938),  acq. 
1938-2  C.B.  13;  see  also  Mitchell  v. 
United  States.  451  F.2d  1395  (Ct.  CI. 
1971).  However,  the  courts  also  have 
agreed,  in  general,  that  continuity  of 
business  enterprise  does  not  require  P  to 
carry  on  the  same  business  conducted 
by  T.  See.  e.g..  Atlas  Tool  Co.  v. 
Commissioner.  614  F.2d  860  (3d  Cir. 
1980),  affg  70  T.C.  86  (1978),  American 
Bronze  Corp.  v.  Commissioner.  64  T.C. 
1111  (1975);  Bentsen  v.  Phinney,  199  F. 
Supp.  363  (S.D.  Tex  1961);  Becher  v. 
Commissioner,  supra. 

B.  Becher 

In  Becher.  T  manufactured  canvas 
supplies  for  the  Armed  Forces,  After 
World  War  II,  T  decided  to  terminate  its 
canvas  supply  business  and  enter  the 
upholstery  business.  Shortly  after  T 
began  to  dispose  of  its  canvas  supply 
business,  T's  shareholders  organized  P 
which  acquired  substantially  all  of  T's 
remaining  operating  assets.  After/* 
completed  liquidating  the  canvas  supply 
business,  T  dissolved  and  distributed 
substantial  cash.  The  Commissioner 
argued  that  there  was  a  reorganization 
based  on  the  liquidation-reincorporation 
doctrine  and  asserted  that  the  cash 
distribution  was  boot  taxable  as  a 
dividend.  The  court  held  that  the 
transfer  of  assets  was  a  reorganization. 
The  court  reasoned  that  continuity  of 
business  enterprise  does  not  require  P  to 
continue  T's  business;  rather  it  is 
sufficient  if  P  is  engaged  in  some 
business. 

C.  Limited  support  for  Becher  view 

Becher  is  the  strongest  case  in  support 
of  the  rule  advocated  by  most  taxpayers 
submitting  comments.  However,  only 
one  other  case — Bentsen  v.  Phinney, 
supra,  a  1961  District  Court  decision — 
has  held  that  continuity  of  business 
enterprise  may  be  satisfied  merely  by 
the  use  by  P  of  the  proceeds  of  the  sale 
of  T's  assets  in  a  business. 

In  Bentsen,  P.  a  newly-formed  life 
insurance  company,  acquired  all  the 
assets  of  three  land  development 
companies.  The  court  upheld  the 
taxpayer's  contention  that  the  continuity 
of  business  requirement  was  met.  The 
court  reasoned  that  continuity  does  not 
require  P  to  engage  in  the  same  or 
similar  business  as  T,  and  that  P  need 
only  engage  in  some  business  activity. 
Although  the  facts  do  not  indicate 
whether  P  actually  used  a  significant 
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lacking  if  P  merely  is  to  dispose  of  T's 
assets  in  a  termination  of  7"s  business. 
Thus,  even  though  P  continued  its 
business  activity,  the  court  held  that 
there  was  a  liquidation  of  Tand  not  a 
reorganization. 


of  its  operating  assets  was  tax  free 
under  section  337  because  the  sale  was 
pursuant  to  a  liquidation  and  not  a 
reorganization. 

The  Commissioner  argued  that  if  the 
court  compared  f  to  Fas  T existed  after 


Congress  expressly  rejected  a  proposal 
in  1976  to  totally  deny  reorganization 
treatment  for  transactions  involving 
investment  companies.  See,  Hearing 
Before  the  Ways  and  Means  Committee 
on  H.R.  11920,  Taxation  of  Exchange 
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portion  of  7"8  assets  (land)  in  its 
business,  or  merely  used  the  proceeds 
form  their  sale,  the  differences  in 
business  activity  and  the  finding  that  the 
land  furnished  "the  means  to  capitalize" 
the  insurance  business  indicates  the 
latter.  Cf  Morley  Cypress  Trust  v. 
Commissioner,  3  T.C.  84  (1944).  acq. 
1944  C.B.  20. 

A  case  cited  as  fully  embracing 
Becher,  United  States  v.  Adkins-Phelps 
Inc.,  400  F.2d  737  (8th  Cir.  1968),  is  more 
limited  on  its  facts.  The  court  in  Adkins- 
Phelps  rejected  the  Goverment's 
contention  that  the  continuity  of 
business  enterprise  requirement  was  not 
met,  stating  that /"need  only  continue  to 
carry  on  some  business  activity. 
However,  the  court  also  found  that  Tdid 
not  sell  substantially  all  of  its  business 
assets,  that  the  business  was  resumed 
before  the  meger,  and  that  T's  brand 
name  products  (which  presumably  were 
acquired  by  IP)  had  wide  acceptance  in 
the  area  in  which  P  operated. 

Other  cases  Becher  cites  are  similarly 
distinguishable.  Thus,  in  Pebble  Springs 
Distilling  Co.,  v.  Commissioner.  23  T.C. 
196  (1954),  affd,  231  F.2d  288  (7th  Cir. 
I'jSG)  cert,  denied.  352  U.S.  836  (1956),  T, 
a  whiskey  distiller,  distributed  its 
i.;ventory  of  whiskey  to  its  shareholders. 
'■'  sold  its  plant,  machinery,  goodwill, 
and  other  operating  assets  to  P,  a 
related  corporation,  which  was 
c;npowered  to  manufacture  whiskey  and 
ctjnduct  real  estate  activities.  The  court 
Dpheld  the  Commissioner's  assertion 
Ihat  the  transfer  of  the  operating  assets 
from  Tto  P  was  a  reorganization. 
Although  the  court  cited  Becher.  in  this 
case  a  substantial  portion  of  T's 
operating  assets  were  used  by  P  as 
rental  property  in  a  real  estate  business. 

Similarly,  in  American  Bronze  Corp., 
supra,  P  manufactured  and  sold  bronze 
castings  for  plumbing  fixtures 
("jobbing")  and  T manufactured  and 
sold  finished  cast  products  ("product 
line").  Before  the  merger  of  Tinto  P,  T 
entered  the  jobbing  business  and  sold 
its  product  line  assets  to  an  unrelated 
party.  The  facts  indicate  that  there  was 
no  plan  to  merge  T  into  P  at  the  time  T 
entered  the  jobbing  business.  The  court 
upheld  the  taxpayer's  contention  that  a 
reorganization  occurred.  Although  the 
court  cites  Becher  for  the  view  that  the 
continuing  business  need  not  be  the 
same  as  the  business  conducted  by  T.  P 
in  fact  continued  T's  jobbing  line  of 
business. 

D.  Case  Authority  for  Regulation 

A  number  of  cases  subsequent  to 
Becher,  including  decisions  of  the  Tax 
Court,  have  recognized  the  principles  set 
forth  in  the  regulation.  In  Pridemark  v. 
Commissioner,  345  F.2d  35  (4th  Cir. 


1965],  T  terminated  its  business,  sold 
substantially  all  of  its  assets,  and 
distributed  the  proceeds  and  its 
remaining  assets  in  liquidation.  The 
court  found  that  at  the  time  of  the  sale  of 
7"s  assets  the  T  shareholders  did  not 
intend  to  revive  T's  business.  After 
several  unsuccessful  investments,  the  T 
shareholders  reincorporated  into  P. 
Only  an  insignificant  portion  of  7"s 
assets  were  transferred  to  P.  Shortly 
after  T's  liquidation,  P  engaged  in  a 
similar  line  of  business.  The  court  in 
holding  that  there  was  a  complete 
hquidation  of  Tdid  not  consider 
conduct  by  P  of  a  business  similar  to  T's 
as  sufficient  evidence  to  reach  a 
contrary  result. 

In  Mitchell  v.  United  States.  451  F.2d 
1395  (Ct.  Cl.1971),  Pand  T,  which  were 
commonly  owned,  engaged  in  similar 
businesses.  P  acquired  T's  assets  after 
T's  last  contract  was  cancelled.  P 
intended  to  sell  T's  assets  promptly 
because  7"s  business  was  in  Libya  and 
P's  was  in  Australia.  Thus,  P  began  to 
sell  T's  assets,  selling  nearly  all  of  them 
within  approximately  6  months.  For  a 
short  time  after  P  acquired  T's  assets.  P 
conducted  small  amounts  of  business 
with  T's  equipment  and  two  of  T's 
employees. 

In  deciding  whether  a  liquidation  or 
reorganization  had  occurred,  the 
relevant  inquiry  for  the  court  in  Mitchell 
was  whether  T's  business  was 
discontinued  or  was  continued  by  P  as  a 
going  concern.  The  court  found  that  after 
the  transfer  P  carried  on  its  own 
business  and  did  not  continue  T's.  The 
court  cited  Pridemark  in  holding  that  the 
transaction  constituted  a  liquidation. 
The  fact  that  after  the  transfer  P  was 
engaged  in  business,  or  may  have  used 
the  proceeds  from  the  sale  of  7"s  assets 
in  its  business,  did  not  indicate 
reorganization  treatment. 

Similarly,  in  Wortham  Machinery  Co. 
V.  United  States,  521  F.2d  160  (8lh  Cir. 
1975),  r  transferred  all  of  its  assets  to  P. 
The  court  found  that  P  acquired  T's 
assets  with  the  intent  to  liquidate  them. 
The  court  took  the  position  that  there 
was  no  continuity  of  business  enterprise 
since  "liquidation  of  assets  is  not 
continuation  of  a  business  enterprise," 
521  F.2d  at  163. 

Two  recent  Tax  Court  cases  are  also 
consistent  with  the  regulation.  In  Atlas 
Tool  Co.  V.  Commissioner,  70  T.C.  86 
(1978),  affd,  614  F.2d  860  (3d  Cir.  1980), 
cert,  (fe/j/ec/,— U.S.— (1980),  T  supplied  P 
with  components  for  T's  model  train 
manufacturing  business.  P  and  T  were 
commonly  owned.  In  1959,  P  began  to 
rely  on  foreign  suppliers  for  components 
and  use  Tonly  as  a  backup  source  of 
supply.  In  1969,  the  decision  was  made 
to  transfer  T's  operating  assets  to  P  for 


cash  and  liquidate  T.  P  did  not  want  to 
use  the  assets  inunediately  but  wanted 
to  continue  relying  on  them  as  a  backup 
source  of  supply.  Problems  with  foreign 
suppliers  developed  three  months  after 
the  transfer,  and  P  began  to  use  T's 
assets.  The  Tax  Court  held,  and  the 
Third  Circuit  affirmed,  that  the  transfer 
of  assets  was  a  reorganization  and  not  a 
liquidation. 

Although  the  Tax  Court  in  Atlas  Tool 
cited  Becher  for  the  view  that  P  need 
only  engage  in  some  business  activity,  it 
stated  that  P  had  "used"  T's  assets  even 
while  inactive  to  reduce  the  risks  of 
business.  70  T.C.  at  104.  Example  (2)  of 
the  final  regulation  is  based  on  the  'Tax 
Court  opinion  in  Atlas. 

In  affirming  the  Tax  Court,  the  Third 
Circuit  stated  that  the  focus  of  the 
nonstatutory  requirements  for  a 
reorganization  is  "whether  the  new 
corporation  carries  forward  the  business 
enterprise  of  the  old."  614  F.2d  at  867. 
The  court  reasoned  that  P  had  continued 
substantially  the  same  business 
conducted  by  T  [i.e.,  a  backup  supplier 
of  components).  The  court  cited  Becher 
only  for  the  limited  proposition  that 
continuity  of  business  enterprise  does 
not  require  tlie  continuing  business  to  be 
identical  to  the  one  conducted  by  T.  The 
final  regulation  does  not  require  that  P 
conduct  even  substantially  the  same 
business.  Rather,  the  continuity  of 
business  enterprise  requirement  is  met 
under  the  final  regulation  if  Puses  7s 
assets  in  any  business. 

The  most  recent  Tax  Court 
pronouncement  on  this  subject  is  Lunre 
V.  Commissioner,  70  T.C.  loav  |19;bJ. 
Appeal  docketed.  \'os.  79-1231/1232  (6th 
Cir.  Feb.  27.  1'579).  In  Laiire.  P 
manufacturcu  plastics  and  plastic 
molding  and  7  conducted  an  air  charter 
business.  7  was  insolvent.  7  contracted 
to  S2II  its  assets  and  merged  into  P. 
Some  assets  were  sold  prior  to  the 
merger  and  the  remaining  assets  were 
sold  by  P  after  the  merger  under 
pieexisting  contracts  of  sale.  For  the  two 
separate  but  related  reasons  that  the 
transaction  lacked  a  business  purpose 
and  continuity  of  business  enterprise, 
the  court  rejected  the  taxpayer's 
assertion  that  the  transaction  was  a 
reorganization.  The  court,  citing  Becher 
and  American  Bronze  Corp.,  supra, 
stated  that  continuity  of  business 
enterprise  does  not  mean  that  the 
continuing  business  must  be  the  same  as 
the  one  conducted  by  the  transferor.  70 
T.C.  at  1103.  However,  the  court  stated 
that  "[i]f  the  transferor's  business  is  not 
continued  there  must  be  som.e  use  of  the 
transferor's  assets  in  the  transferee's 
business."  Id.  The  court  added  that 
continuity  of  business  enterprise  is 
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Suggested  Revisions 

Taxpayers  suggested  that  the 
proposed  regulation,  if  adopted,  be 
revised  to  eliminate  the  "historic" 
concept  and  clarify  the  scope  and 


are  considered  in  determining  whether  a 
line  of  business  or  the  portion  of  assets 
transferred  is  significant. 

D.  Examples 
A  number  of  ta.xpayers  submitting 


inferences  are  intended  regarding  the 
law  prior  to  the  effective  date  of  the 
final  regulation. 

Drafting  Information 

The  principal  author  of  this  regulation 
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lacking  if  P  merely  is  to  dispose  of  T'a 
assets  in  a  termination  of  7"s  business. 
Thus,  even  though  P  continued  its 
business  activity,  the  court  held  that 
there  was  a  liquidation  of  T  and  not  a 
reorganization. 

Laure  and  Atlas  suggest  that  merely 
continuing  business  activity  is 
insufficient.  The  final  regulation  reflects 
the  emphasis  in  Laure  and  Atlas  on 
continuing  either  7"s  business  or  using 
T's  assets  in  a  different  business. 

E.  "Historic"  concept  based  on  step 
transaction  principles 

The  regulation  requires  a  continuing 
link  between  T's  shareholders  and  7"s 
business  or  assets.  The  examples  in  the 
regulation  illustrate  that  the  transfer  of 
sale  proceeds  is  not  sufficient.  It  follows 
that  it  is  not  sufficient  to  transfer  assets 
acquired  with  the  sale  proceeds  as  part 
of  a  plan  of  reorganization.  The 
proposed  regulation  referred  to  T's 
business  and  business  assets 
immediately  prior  to  the  first  step  of  an 
overall  plan  intended  to  result  in  a 
reorganization  as  7"'s  "historic" 
business/assets.  Taxpayers  submitting 
comments  criticized  the  "historic" 
business/asset  concept  as  legally 
unprecedented.  However,  this  concept  is 
intended  to  merely  incorporate 
established  step-transaction  principles, 

The  essence  of  the  step  transaction 
doctrine  is  that  an  "integrated 
transaction  must  not  be  broken  into 
independent  steps  or,  conversely,  that 
the  separate  steps  must  be  taken 
together  in  attacking  tax  consequences." 
King  Enterprises  v.  United  States,  418  F. 
2d  511  (Ct.  CI.  1969),  quoting  Bittker  and 
Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders  18 
(1966). 

The  rationale  set  forth  in  the  opinion 
of  Judge  Raum  in  Lester  f.  Workman, 
T.C.  Memo.  1977-378  clearly  enunciates 
the  principles  used  by  the  courts  in 
applying  the  step  transaction  doctrine  to 
determine  whether  a  series  of  steps 
constitute  a  single  plan  of 
reorganization.  In  Workman,  T  rented 
land,  buildings,  and  fixtures  to  a  sister 
corporation  engaged  in  the  chemical 
manufacturing  business.  7  sold  its 
operating  assets  to  the  chemical 
manufacturing  corporation  for  a  note 
and  mortgage.  Tliquidated,  but  within  a 
short  period  of  time  7"s  former 
shareholder  A  organized  P  to  give  A  a 
corporate  identity  in  seeking  out  new 
business  opportunities.  Shortly 
thereafter,  A  transferred  to  P  the  note 
and  mortgage  distributed  in  liquidation 
of  T.  After  a  year  of  inactivity,  P 
engaged  in  several  unsuccessful 
business  ventures.  The  court  upheld  the 
taxpayer's  contention  that  the  sale  by  T 


of  its  operating  assets  was  tax  free 
under  section  337  because  the  sale  was 
pursuant  to  a  liquidation  and  not  a 
reorganization. 

The  Commissioner  argued  that  if  the 
court  compared  f*  to  Fas  T existed  after 
sale  of  its  operating  assets  there  was  a 
reorganization  because  P  continued  the 
same  activity  [i.e.,  holding  the  note  and 
mortgage)  conducted  by  7"  after  the  sale. 
The  court  held,  however,  that  Pmust  be 
compared  with  T as  /"existed  prior  to 
the  sale  of  its  assets.  Thus,  under  the 
court's  analysis  there  was  a  liquidation 
because  P  did  not  acquire  any  of  7"s 
former  assets  [i.e..  land,  building,  and 
fixtures)  or  continue  7"s  former 
business.  Rather,  T  transferred  only  the 
proceeds  from  the  sale  of  those  assets. 

Judge  Raum  contrasted  the  situation 
in  Workman  with  the  one  in  Abegg  v. 
Commissioner.  429  F.  2d  1209  (2d  Cir. 
1970),  affg  50  T.C.  145  (1968),  cert. 
denied,  400  U.S.  1008  (1971),  which  was 
cited  in  several  comments  as  authority 
fur  the  proposition  that  changes  in  the 
nature  of  7"s  business  or  assets  do  not 
preclude  a  subsequent  transfer  of  the 
remaining  assets  from  qualifying  as  a 
reorganization.  In  Abegg,  T  sold  all  of  its 
operating  assets  for  stock  and  other 
liquid  securities.  Toperated  as  a 
personal  holding  company  managing  the 
portfolio  of  liquid  securities.  After  two 
years  T  distributed  its  portfolio  to  its 
sole  shareholder  .4.  A  incorporated  P 
and  transferred  the  portfolio  to  it. 

The  court  in  Abegg  upheld  the  ^ 
Commissioner's  assertion  that  the 
liquidation  and  reincorporation  were  in 
substance  a  reorganization.  The  crucial 
factor  distinguishing  Abegg  from 
Workman  is  that  in  Abegg  the  sale  of 
T's  former  operating  assets  was  not  part 
of  the  plan  thai  encompassed  the 
liquidation  and  reincurporation.  Thus,  in 
Abegg  the  portfolio  became  T's 
operating  aspc's  for  purposrs  of 
determining  continuity  of  business 
enterprise.  However,  no  inference 
shoyld  be  drawn  that  in  Abegg  a 
significant  portion  of  T's  assets  were 
transferred  to  P. 

The  "historic"  business/asset  concept 
is  merely  an  expression  of  the 
distinction  made  by  Judge  Raum  in 
applying  these  step  transaction 
principles.  The  assets  transferred  by  T 
in  Workman  were  not  T's  "historic" 
business  assets.  On  the  other  hand,  the 
assets  transferred  by  T  in  Abegg  were 
T's  "historic"  business  assets, 

F.  Relation  to  section  368(a)(2j(F) 

Several  taxpayers  submitting 
comments  argued  that  the  regulation  is 
inconsistent  with  section  368(a)(2)(F)  to 
the  extent  it  affects  investment  company 
reorganizations.  Their  argument  is  that 


Congress  expressly  rejected  a  proposal 
in  1976  to  totally  deny  reorganization 
treatment  for  transactions  involving 
investment  companies.  See,  Hearing 
Before  the  Ways  and  Means  Committee 
on  H.R.  11920.  Taxation  of  Exchange 
(Swap)  Fund  Capital  Gains,  94th  Cong., 
2d  Sess.  (March  29, 1976).  Instead, 
Congress  enacted  section  368(a)(2)(F) 
which  limits  reorganization  treatment 
only  for  undiversified  investment 
companies.  Thus,  they  conclude  that 
Congress  intended  section  368(a)(2)(F)  to 
be  the  exclusive  limitation  on 
reorganizations  of  investment 
companies  and  that  any  further 
limitation  requires  legislative  action. 

The  determination  of  whether  a 
transaction  qualifies  as  a  reorganization 
requires  a  three-step  analysis.  First,  the 
transaction  must  be  described  in  section 
368(a)(1)  and  meet  the  literal 
requirements  of  that  section.  Special 
rules  apply  under  section  368(a)(2)(A) 
through  (E)  in  making  that 
determination.  Second,  the  transaction 
must  be  tested  under  section 
368(a)(2)(F).  Third,  a  transaction  that 
meets  the  literal  requirements  section 
368(a)(1),  and  is  not  denied 
reorganization  treatment  under  section 
368(a)(2)(F),  must  in  substance  comply 
with  the  judicial  doctrines  that  ensure 
transactions  comply  with  the  purposes 
and  underlying  assumptions  of  a 
reorganization.  See  §  1.368-l(b). 
Although  Congress  has  amended  the 
reorganization  provisions  several  times, 
it  has  never  relieved  the  courts  of  this 
"watchdog  function".  Bittker  and 
Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders  (4th  ed. 
1979)  H  1403  at  14-11. 

The  continuity  of  business  enterprise 
requirement  applies  to  reorganizations 
involving  all  taxpayers,  not  only  those 
involving  investment  companies  The 
examples  in  the  regulations  involving 
investment  companies  are  not  directed 
at  those  taxpayers  alone  but  are 
illustrative  of  generally  applicable 
principles. 

Congress  in  enacting  section 
368(a)(2)(F)  intended  only  to  limit  tax- 
free  diversification.  Nothing  in  the 
legislative  history  of  section  368(aj(2)(F) 
either  indicates  that  Congress  intended 
to  eliminate  any  of  the  judicial  doctrines 
restricting  reorganization  treatment  or 
implies  that  all  investment  company 
transactions  satisfy  those  judicial 
requirements.  Thus,  transactions  that 
are  not  denied  reorganization  treatment 
under  section  368(a)(2)(F)  must  satisfy 
all  of  the  underlying  assumptions  of  a 
reorganization,  including  continuity  of 
business  enterprise. 
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requirement  is  satisfied  if  P  continues 
T's  historic  business.  The  fact  Pis  in  the 
same  line  of  business  as  T  tends  to 
establish  the  requisite  continuity,  but  is 
not  alone  sufficient. 


EKnmpfe  (3).  7"  is  a  manufacturer  of  boys' 
and  men's  trousers.  On  January  1, 1978,  as 
part  of  a  plan  of  reorganization,  T  sold  all  of 
its  assets  to  a  third  par'y  for  cash  and 
purchased  a  highly  diversified  portfolio  of 
stocks  and  bonds.  As  part  of  the  plan  T 


Jack  A.  Levine  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Wa.shington, 
D.C.  20224  (Attention:  CC:LR:T.  202-566- 
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Suggested  Revisions 

Taxpayers  suggested  that  the 
proposed  regulation,  if  adopted,  be 
revised  to  eliminate  the  "historic" 
concept  and  clarify  the  scope  and 
application  of  the  proposed  regulation. 
Although  the  final  regulation  contains 
the  "historic"  business/asset  concept, 
several  clarifying  revisions  have  been 
made. 

A.  Effective  date 

The  effective  date  has  been  clarified 
to  take  into  account  an  exchange  of 
stock  described  in  section  368(a)(1)(B). 
The  proposed  regulation  focused  on  the 
date  of  "transfer"  as  defined  in  §  1.381 
(b)-l(b).  That  term  does  not  include  "B" 
reorganizations,  which  are  subject  to  the 
continuity  of  business  enterprise 
requirement.  Thus,  the  final  regulation 
contains  a  special  effective  date  for 
purported  "B"  reorganizations. 

The  terms  "transferor"  and 
"transferee"  were  replaced  with  the 
terms  "acquiring  corporation"  and 
"acquired  corporation"  to  indicate  that 
the  continuity  of  business  enterprise 
requirement  applies  to  a  "B" 
reorganization,  which  does  not  involve  a 
transfer.  For  convenience,  the  acquiring 
corporation  is  referred  to  as  P  and  the 
acquired  corporation  is  referred  to  as  T. 

B.  General  rule 

Taxpayers  suggested  clarification  of 
the  treatment  of  mergers  of  holding 
companies.  The  Service  will  indicate  by 
ruling  how  the  general  rule  appUes  to 
these  transactions  and  other  similar 
transactions. 

C.  "Historic"  business/assets 

1.  Overall  Plan.  The  proposed 
regulation  provided  that  a  corporation's 
"historic  "  business  is  not  one  the 
corporation  enters  into  as  part  of  an 
overall  plan  intended  to  result  in  a 
reorganization.  The  intent  of  this 
langu.ige  v.as  to  make  it  clear  that  under 
established  step  transaction  principles 
the  continuity  of  business  enterprise  test 
do>^s  not  necessarily  focus  on  the 
business  conducted  inimedi^.tely  before 
the  acquisition  byP.  The  term  "overall 
plan  intended  to  result  in  a 
reorganization"  was  asad  instead  of 
"plan  or  reorganization"  because  the 
tiansaction  may  not  result  in  a  tax-free 
reorganization  [e.g.,  if  it  failed  the 
continuity  of  business  enterprise  test). 
However,  the  final  regulation  uses  the 
term  "plan  of  reorganization"  v-hich  has 
been  used  traditionally  by  the  courts  in 
applying  step  transaction  principles. 

2.  Significance  or  business  of  assets. 
The  final  regulation  is  clarified  to 
indicate  that  all  facts  and  circumstances 


are  considered  in  determining  whether  a 
line  of  business  or  the  portion  of  assets 
transferred  is  significant. 

D.  Examples 

A  number  of  taxpayers  submitting 
comments  argued  that  the  implication  of 
example  (3)  was  that  any  assets 
acquired  by  T  before  the  acquisition  by 
P  would  never  be  historic  business 
assets  if  acquired  by  T  with  the 
proceeds  of  the  sale  of  former  operating 
assets.  Some  taxpayers  also  suggested 
the  regulation  confirm  that  under 
appropriate  circumstances  investment 
activity  may  constitute  an  historic 
business  for  purposes  of  continuity  of 
business  enterprise.  It  was  argued 
further  that  it  is  unreahstic  to  ascribe  all 
steps  occurring  with  a  3Vfe  year  period  to 
a  single  plan. 

Example  (3)  is  intended  to  illustrate 
the  general  principle  that  a 
reorganization  will  not  result  if  T 
transfers  assets  acquired  with  the 
proceeds  of  a  sale  of  T's  former 
operating  assets  as  part  of  an  overall 
plan.  The  existence  of  the  plan  is 
determined  under  traditional  step 
transaction  principles.  See  King 
Enterprises,  Inc.  v.  United  States.  418  F. 
2d  511  (Ct.  CI.  1969);  Mintz  and  Plumb, 
Step  Transactions  in  Corporate 
Reorganizations  A^y'f///7S^  on  Fed.  Tax, 
247.  285  (1954);  compare  in  the  context  of 
a  section  355  transaction  Commissioner 
V.  Gordon.  391  U.S.  83  (1968).  The  lapse 
of  time  between  steps  is  one  factor  in 
determining  whether  those  steps  were 
part  of  a  plan  of  reorganization. 
However,  all  facts  and  circumstances 
m.ust  be  considered.  Example  (3)  merely 
assumes  that  all  steps  described  were 
part  of  a  plan  of  reorganization. 

Example  (3)  is  not  intended  to  imply 
that  stocks  and  securities  acquired  with 
the  proceeds  of  the  sale  of 
manufacturing  assets  will  never  be 
historic  business  assets.  Investment 
operations  may  constitute  an  historic 
business  if  the  investment  assets  were 
not  acquired  as  part  of  a  plan  of 
reorganization. 

A  number  of  taxpayers  sub.Tiitting 
comments  complained  that  the 
regulation  prevented  any  post- 
acquisition  change  in  the  business  or 
assets  acquired  by  Pfor  an  indefinite 
period.  The  final  regulation  clarifies  that 
only  dispositions  by  P  pursuant  to  a 
plan  are  proscribed. 

Effective  Dale 

The  final  regulation  relating  to  the 
continuity  of  business  enterprise 
requirement  is  effective  for  transactions 
that  occur  after  January  30, 1981.  No 


inferences  are  intended  regarding  the 
law  prior  to  the  effective  date  of  the 
final  regulation. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Richard  L.  Mull  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulation,  both  on 
matters  of  substance  and  style. 

Adoption  of  amendments  to  the 
regulation 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

§1.368    [Removed] 

Paragiaph  1.  Section  1.368  is  removed. 

Par.  2.  §  1.368-1  is  amended  as 
follows: 

1.  "The  continuity  of  business 
enterprise  requirement  is  described  in 
paragraph  (d)  of  this  section."  is  added 
imm.ediately  following  the  third 
sentence  in  paragraph  (b). 

2.  A  new  paragraph  (d)  is  added  to 
read  as  set  forth  below: 

§1.368-1    Purpose  and  scope  of  exception 
of  reorganization  exchanges. 

***** 

(d)  Continuity  of  business 
enterprise — (1)  Effective  date,  (i)  This 
paragraph  (d)  applies  to  acquisitions 
occurring  after  January  30, 1981. 

(ii)  For  an  asset  acquisition,  the  date 
of  acquisition  is  the  date  of  transfer.  To 
determine  the  date  of  transfer,  see 
§  1.381  (b)-l  (b). 

(iii)  For  a  stock  acquisition,  the  date  of 
acquisition  is  the  date  on  which  the 
exchange  of  stock  occurs.  If  all  stock  is 
not  exchanged  on  the  same  date,  the 
date  of  exchange  is  the  date  the 
exchange  of  all  stock  under  the  plan  of 
reorganization  is  complete. 

(2)  General  rule.  Continuity  of 
business  enterprise  requires  that  the 
acqiining  curporaMon  (PJ  either  (i) 
continue  the  acquired  corporation's  [T's] 
historic  business  cr  (ii)  use  a  significant 
portion  of  T's  historic  business  assets  in 
a  business.  The  app'icalion  of  this 
general  rule  to  certain  transactions,  such 
as  mergers  of  holding  companies,  will 
depend  c'^  all  facts  and  circumstances. 
The  policy  underlying  this  general  rule, 
which  is  to  ensure  that  reorganizations 
are  limited  to  readjustments  of 
continuing  interests  in  property  under 
modified  corporate  form,  provides  the 
guidance  necessary  to  maJce  these  facts 
and  circumstances  determinations. 

(3)  Business  continuity,  (i)  The 
continuity  of  business  enterprise 
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certain  interests  in  corporations  created 
after  April  30, 1981.  Present  law  will 
continue  to  apply  to  interests  created  on 
or  before  April  30, 1981. 

Thus,  although  the  regulations  are 
adopted  in  final  form,  there  is  a 


Section  1.385-2    Summary  of  Rules 

Only  conforming  changes  and  minor 
clarifications  have  been  made  in  the 
summary  of  rules. 

Section  1.385-3    Preliminary  Rules 


Section  1.385-4    Instruments  Generally 

The  regulations  provide  that  if  an 
instrument  is  treated  as  stock  under 
section  385,  then  the  instrument  is 
treated  as  preferred  stock  for  all 
numosRR  of  the  Internal  Revenue  Code. 
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requirement  is  satisfied  if  P  continues 
7"s  historic  business.  The  fact  P  is  in  the 
same  Hne  of  business  as  T  tends  to 
establish  the  requisite  continuity,  but  is 
not  alone  sufficient. 

(ii)  If  7"  has  more  than  one  line  of 
business,  continuity  of  business 
enterprise  requires  only  that  P  continue 
a  significant  line  of  business. 

(iii)  In  general,  a  corporation's  historic 
business  is  the  business  it  has 
conducted  most  recently.  However,  a 
corporation's  historic  business  is  not 
one  the  corporation  enters  into  as  part 
of  a  plan  of  reorganization. 

(iv)  All  facts  and  circumstances  are 
considered  in  determining  the  time  when 
the  plan  comes  into  existence  and  in 
determining  whether  a  line  of  business 
is  "significant". 

(4)  Asset  continuity,  (i)  The  continuity 
of  business  enterprise  requirement  is 
satisfied  if  Puses  a  significant  portion  of 
r's  historic  business  assets  in  a 
business. 

(ii)  A  corporation's  historic  business 
assets  are  the  assets  used  in  its  historic 
business.  Business  assets  may  include 
stock  and  securities  and  intangible 
operating  assets  such  as  good  will, 
patents,  and  trademarks,  whether  or  not 
they  have  a  tax  basis. 

(iii)  In  general,  the  determination  of 
the  portion  of  a  corporation's  assets 
considered  "significant"  is  based  on  the 
relative  importance  of  the  assets  to 
operation  of  the  business.  However,  all 
other  facts  and  circumstances,  such  as 
the  net  fair  market  value  of  those  assets, 
will  be  considered. 

(5)  Examples.  The  following  examples 
illustrate  this  paragraph  (d). 

Example  fl).  7"  conducts  three  lines  of 
business:  manufacture  of  synthetic  resins, 
manufacture  of  chemicals  for  the  textile 
industry,  and  distribution  of  chemicals.  The 
three  lines  of  business  are  approximately 
equal  in  value.  On  July  1, 1981.  T  soils  the 
sjTithetic  resin  and  chemicals  distribution 
businesses  to  a  third  party  for  cash  and 
marketable  securities.  On  December  31, 19fil. 
T  transfers  all  of  its  assets  to  P  solely  for  P 
voting  stock,  f  continues  the  chemical 
manufacturing  business  without  interruption. 
The  continuity  of  business  enterprise 
requirement  is  met.  Continuity  of  business 
enterprise  requires  only  that  P  continue  one 
of  r's  three  significant  lines  of  business. 

Example  (21.  P  manufactures  computers 
and  r  manufactures  components  for 
computers.  T sells  all  of  its  output  to  P.  On 
January  1, 1981,  P  decides  to  buy  imported 
components  only.  On  March  1, 1981.  T  merges 
into  P.  P  continues  buying  imported 
components  but  retains  T"s  equipment  as  a 
backup  source  of  supply.  The  use  of  the 
equipment  as  a  backup  source  of  supply 
constitutes  use  of  a  significant  portion  of  T's 
historic  business  assets,  thus  establishing 
continuity  of  business  enterprise.  P  is  not 
required  to  continue  7"'s  business. 


Example  (3).  7"  is  a  manufacturer  of  boys' 
and  men's  trousers.  On  January  1, 1978,  as 
part  of  a  plan  of  reorganization,  T  sold  all  of 
its  assets  to  a  third  par'y  for  cash  and 
purchased  a  highly  diversified  portfolio  of 
stocks  and  bonds.  As  part  of  the  plan  T 
operates  an  investment  business  until  July  1, 
1981.  On  that  date,  the  plan  of  reorganization 
culminates  in  a  trans.'er  by  7" of  all  its  assets 
to  P,  a  regulated  investment  company,  solely 
in  exchange  for  P  voting  stork.  The  continuity 
of  business  enterprise  requirement  is  not  met. 
7'3  investment  activity  is  not  its  historic 
business,  and  the  stocks  and  bonds  are  not 
r's  historic  business  assets. 

Example  (4).  7"  manufactures  children's 
toys  and  P  distributes  ste<?!  and  allied 
products.  On  January  1.  1981.  7  sells  all  of  its 
assets  to  a  third  party  fur  SlOO.OCK)  cash  and 
S!JOC,000  in  notes.  On  March  1.  1981,  Tmerges 
into  P.  Coniinuity  of  business  enterprise  is 
locking.  The  use  of  the  sales  proceeds  in  P's 
bi:siaess  is  not  sufficient. 

Example  (5).  7' manufactures  farm 
machinery  and  /'  operdtes  a  lumber  mill.  T 
merges  into  P.  P  disposes  of  7"s assets 
immediately  after  the  merger  as  part  of  the 
plan  of  reorganization.  P  does  not  continue 
7"'s  farm  machinery  manufacturing  business. 
Continuity  of  business  enterprise  is  lacking. 

This  Treasury  Decision  is  issued 
under  the  authority  contained  in  section 
7805  of  the  Internal  Revenue  Code  of 
1954  (S8A  Stat.  917;  26  U.S.C.  7805), 
William  E.  Williams, 
Acting  Commissioner. 

Approved:  December  2.3,  1980. 
Emil  M.  Sunley, 
Acting  Assistant  Secretary  of  the  Treasury. 
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26  CFR  Part  1 
(T.O.  7747] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953;  Treatment  of 
Certain  Interests  in  Corporations  as 
Stock  or  Indebtedness 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  treatment  of 
certain  interests  in  corporations  as  stock 
or  indebtedness.  The  Tax  Reform  Act  of 
1969  authorized  the  Secretary  of  the 
Treasury  to  prescribe  such  regulations. 
This  document  also  contains  conforming 
regulations  relating  to  the  allocation  of 
income  and  deductions  among 
taxpayers  and  certain  other  matters. 
The  regulations  affect  corporations  and 
their  shareholders  and  creditors. 
dates:  The  regulations  generally  apply 
to  certain  interests  in  corporations 
created  after  April  30, 1981. 
FOR  FURTHER  INFORMATION  CONTACT! 


Jack  A.  Levine  of  the  LegislaUon  and 
Regulations  Divisiou,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W„  Wa.shington, 
D.C.  20224  (Attention:  CC:LR:T.  202-565- 
3458,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  24, 1980,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  166,  385,  482,  and  1371  of  the 
Internal  Revenue  Code  of  1954  (45  FR 
18957).  These  amendments  were 
proposed  to  conform  the  regulations  to 
section  415(a)  of  the  Tax  Reform  Act  of 
1969  (83  Stat.  613).  After  ccnsideraUon 
of  all  comments  from  interested  persons 
regarding  the  proposed  regulations,  they 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Changes 

In  response  to  the  many  thoughtful 
and  constructive  public  comm.ents,  a 
number  of  changes  have  been  made  in 
the  proposed  regulations.  In  general,  as 
a  result  of  these  changes,  the  final 
regulations  are  of  more  limited  scope 
than  the  proposed  regulations  and 
should  not  interfere  with  the  normal 
operafions  of  small  business  investment 
companies,  commercial  lenders  or  other 
independent  creditors.  For  example, 
straight  debt  instruments  not  held 
proportionately  by  shareholders  (e.g., 
bank  loans)  will  never  be  treated  as 
stock  under  the  final  regulations. 

The  more  important  changes  in  the 
proposed  regulations  are  discussed 
below.  In  addition,  the  reasons  for  not 
making  certain  other  suggested  changes 
are  also  discussed  below.  Some 
comments  raised  legitimate  questions  of 
interpretation  of  relatively  narrow 
interest  that  would  be  mora 
appropriately  addressed  by  revenue 
rulings.  It  is  expected  that  most  oi  these 
points  will  ultimately  be  covered  by 
revenue  rulings. 

This  "Explanation  of  Changes" 
supplements  the  "Supplementary 
Information"  contained  in  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  March  24, 1980. 

Section  1.385-1    Effective  Date  and 
Scope 

As  proposed  on  March  24, 1980,  the 
regulations  would  have  applied  to 
certain  interests  in  corporations  created 
after  December  31, 1980.  However,  to 
provide  both  additional  time  for  the 
public  to  become  familiar  with  the 
regulations  and  the  opportunity  for 
further  public  comment,  the  final 
regulations  generally  will  apply  to 


86440    Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31.  1980  /  Rules  and  Regulations 


Installment  Repurchase  of  Stock: 
Surplus  Limitations,  79  Harv.  L.  Rev.  303 
(1965).  The  final  regulations  clarify  their 
application  to  instruments  subject  to 
these  types  of  limitations. 
In  general,  the  final  regulations  treat 


makes  little  difference,  except  for  tax 
purposes,  whether  the  shareholder 
receives  stock,  subordinated  debt  or  a 
combination  of  the  two.  The  shareholder 
will  be  entitled  to  the  corporation's 
entire  net  profits  and,  except  for  the  tax 


unacceptable  to  independent  lenders, 
particularly  in  light  of  the  predominance 
of  tax  considerations  in  setting  and 
enforcing  the  terms  of  proportionate 
shareholder  debt.  The  final  regulations 
therefore  respect  proportionate 
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certain  interests  in  corporations  created 
after  April  30, 1981.  Present  law  will 
continue  to  apply  to  interests  created  on 
or  before  April  30, 1981. 

Thus,  although  the  regulations  are 
adopted  in  final  form,  there  is  a 
substantial  period  before  they  become 
effective.  The  Treasury  and  the  Internal 
Revenue  Service  invite  additional 
comments  on  the  final  regulations  during 
this  period. 

An  exception  to  the  effective  date  has 
been  added  for  interests  created 
pursuant  to  written  contracts  which  are 
binding  on  December  29,  1980  and  at  all 
times  thereafter.  This  e.xception  applies, 
for  example,  to  interests  issued  after  the 
effective  date  of  the  regulations  but 
pursuant  to  a  plan  of  reorganization  that 
had  been  approved  by  the  shareholders 
of  the  parties  to  the  reorganization  prior 
to  December  29,  1960,  and  that  was 
thereafter  binding  en  such  p.irties, 
subject  only  to  customary  third  party 
approvals  arid  other  customary  third 
party  conditions. 

An  exception  to  the  effective  dale  has 
-also  been  added  for  certain  bankruptcy 
reorganizations.  Because  bankruptcy 
reorganizations  often  involve  protracted 
judicial  proceedings,  the  regulations  will 
not  apply  to  interests  created  puriiuant 
to  a  plan  of  b.inkruptcy  filed  before 
December  29. 1980. 

The  regulations  under  section  385  do 
not  apply  to  an  instrument  issued  before 
the  effective  date  even  if,  after  the 
effective  date,  there  is  a  failure  to  pay 
interest  or  principal  when  due,  the  terms 
of  the  instrument  are  changed,  or  the 
instrument  is  a  demand  note  not  bearing 
interest  at  a  reasonable  rate. 

On  the  other  hand,  if  an  instrument  is 
issued  prior  to  the  regulations'  effective 
date  but  its  terms  are  changed  after  the 
effective  date,  and  the  change  in  term^s 
is  sufficiently  substantial  to  be 
considered  an  exchange  of  instruments 
under  applicable  principles  of  tax  law, 
then  the  ii.i-trument  with  the  changed 
terms  v.'ill  1-3  treated  hs  newly  issued 
after  the  eff'^ctive  date  for  purposes  of 
the  sectiun  365  regulations. 

Some  comments  seemed  to  assume 
(incorrectly)  that  an  interest  will  be 
treated  as  indebtedness  if  it  is  outside 
the  scope  of  the  regulations.  Actually, 
existing  law  will  continue  to  apply  in 
these  cases.  Language  has  been  added 
to  clarify  this  point  (see  §  1.385--l(b)(l)). 

Certain  other  secticns  of  the  Internal 
Revenue  Code  make  distinctions  that 
are  similar  to  (but  not  the  same  as)  the 
one  betwsen  stock  and  indebtedness. 
Section  385  does  not  necessarily  govern 
these  distinctions.  Language  has  been 
added  to  clarify  this  point  (see  §  1.385- 
1(b)(2)). 


Section  1.385-2    Summary  of  Rules 

Only  conforming  changes  and  minor 
clarifications  have  been  made  in  the 
summary  of  ruJes. 

Section  1.385-3    Preliminary^  Rules 

Section  1.385-3(a)  provides  that  if  a 
corporation  sells  an  instrument  to  a 
shareholder  for  more  or  less  than  its  fair 
market  value,  the  difference  is  treated 
as  a  contribution  to  capital  or  as  a 
section  301  or  305  distribution,  as  the 
case  may  be. 

Some  comments  expressed  the  view 
that  the  scope  of  the  term  "shareholder" 
in  this  context  was  unclear  because 
there  was  no  explicit  reference  to 
attribution  rules.  However,  as  pointed 
out  in  the  preamble  to  the  proposed 
regulations,  the  regulations  are  not 
intended  to  deviate  from  present  law  as 
to  when  a  bargain  sale  to  a 
nonshareholder  may  be  treated  as  a 
dividend  [see  Harry  L  Epstein.  53  T.C. 
459  (1969);  Sammors  v.  United  States. 
433  F.  2d.  728  (5th  Cir.  1970),  cert,  denied 
402  U.S.  945  (1971);  Geori;e  W.  Knipe.  24 
CCH  Tax  Ct.  Memo  663  (1965),  Affdper 
curiam  sub  nam.  Equitable  Publishing 
Co.  V.  Commissioner,  356  F.  2d.  514  (3d. 
Cir.  1966),  cert,  denied  335  U.S.  822 
(1366);  Rev.  Rul.  69-630, 1969-2  Cum. 
Bull.  112)  or  as  to  how  purchases  by 
nonshareholders  at  prices  in  excess  of 
fair  market  value  are  treated. 

A  provision  has  been  added  enabling 
the  Commissioner  to  disregard  a 
noncommercial  term  of  an  instrument,  in 
determing  the  fair  market  value  of  the 
instrument  or  the  reasonableness  of  an 
interest  rate,  if  the  principal  purpose  of 
the  term  is  to  increase  or  decrease  the 
instrument's  fair  market  value  or 
reasonable  rate  of  interest  (see  §  1.385-3 
(b)  (1)  (iii).  Although  this  result  can  also 
be  reached  under  section  482,  it  was 
beheved  appropriate  to  cover  this  point 
explicitly  in  the  section  335  regulations. 
This  provision  would  apply,  for 
example,  as  follows.  Assume  that  a 
corporation  issues  an  instrument 
bearing  an  extremely  high  interest  rate 
to  its  sole  shareholder,  a  nonresident 
alien.  Assume  further  that  the 
instrument  contains  certain 
noncommercial  terms  which  would 
make  it  very  difficult  for  the  holder  to 
enforce  his  rights  thereunder  and  which 
were  designed  to  reduce  the  fair  market 
value  of  the  instrument  for  tax  purposes. 
This  provision  enables  the 
Commissioner  to  disregard  these 
noncommercial  terms  in  deteiming  the 
fair  market  value  of  the  instrumient  and 
the  reasonableness  of  the  interest  rate. 


Section  1.385-4    Instruments  Generally 

The  regidations  provide  that  if  an 
instrument  is  treated  as  stock  under 
section  385,  then  the  instrument  is 
treated  as  preferred  stock  for  all 
purposes  of  the  Internal  Revenue  Code. 
Such  preferred  stock  is  considered  to 
have  the  same  terms  [e.g.,  voting  rights) 
as  the  instrument  has  under  applicable 
local  law.  Also,  each  class  of 
instruments  classified  as  preferred  stock 
is  treated  as  a  separate  class  of 
preferred  stock.  Language  has  been 
added  to  clarify  these  points  (see 
§  1.385^(c)(l](i)). 

The  regulations  also  provide  that,  if 
an  instrument  becomes  stock  under  the 
rules  of  §  1.385-6  (j).  (k)  or  (1).  the 
instrument  is  treated  as  having  been 
exchanged  (without  recognition  of  gain 
or  loss)  for  preferred  slock  in  a 
rccapitahzation  to  which  section 
363(a)(1)(E)  applies.  Since  the  intent  is  to 
treat  the  exchange  as  taxfree,  the 
exchange  is  also  considered  to  satisfy 
section  354(a)(1)  [i.e.,  the  instrument  is 
treated  as  a  security  for  this  purpose). 

Section  1.385-5    Hybrid  Instruments 

Several  comments  e.'chibited  some 
confusion  about  the  meaning  of  a 
"definitely  ascertainable"  interest  rate 
or  principal  sum.  In  order  to  clarify  this 
point,  the  final  regulations  provide 
generally  that  a  rate  of  interest  or 
principal  sum  is  definitely  ascertainable 
if  (i)  it  is  invariable  or  (ii)  it  is  variable 
but  determined  according  to  an  external 
standard  that  is  not  subject  to  the 
borrower's  control  and  that  is  not 
related  to  the  success  or  failure  of  the 
borrower's  business  or  activities  (see 
§  1.38.5-5ld)(4)). 

A  new  example  illusL'-aling  this  rule 
concludes  that  an  interest  rate  of  "prime 
plus  three  points"  would  be  considered 
a  definitely  ascertainable  rate  (see 
§  1.385-5(e)  example  (10)). 

A  provision  was  also  added  relating 
to  the  treatment  of  certain  payments  as 
fixed  that  in  form  are  contingent  but  are 
guaranteed  (see  §  1.385-5(d)(7)). 

Some  comments  expressed  concern 
that  example  (8)  of  §  1.385-5(e)  implies 
that  all  nonrecourse  loans  would  be 
considered  to  be  hybrid.  No  such 
implication  is  intended.  An  example  has 
been  added  to  clarify  this  point  (see 
example  (14)  of  §  1.385-5(e)). 

Debt  issued  in  redemption  of  stock. 
When  debt  is  issued  in  redemption  of 
stock,  state  law  may  subject  payments 
on  the  debt  to  limitations  similar  to 
those  to  which  distributions  on  stock  are 
subject,  e.g..  payments  of  principal  and 
interest  cannot  be  made  if  the 
corporation  is  insolvent  (or  would  be 
rendered  insolvent).  See  Herwitz. 
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enforce  the  terms  of  proportionately- 
held  debt,  such  debt  is  subject  to  the 
rules  now  contained  in  §  1,385-6  (j),  (k), 
and  (1)  that  examine  shareholders' 
actions  with  respect  to  proportionate 
debt  after  it  is  issued. 

Piron  tAjVion  a  cliarpVinlftpr's  Vinldinos  nf 


based  on  the  assumption  that  outside 
creditors  would  not  lend  to  corporations 
whose  debt-to-equity  rafios  exceeded 
19:1.  Many  comments  have 
demonstrated  that  this  assumption  was 
wrong.  Therefore,  under  the  final 
rooiilatinns  fhp  nnmina!  ranital  rules  fas 


large  amounts  of  proportionate  debt  (up 
to  a  10;1  debt-equity  ratio)  at  high, 
noncommercial  interest  rates.  This  debt 
would  have  produced  large  interest 
deductions  that  could  have  been  used  to 
offset  tax  at  the  corporate  level  without 
being  taxed  to  the  shareholders.  The 
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Installment  Repurchase  of  Stock: 
Surplus  Limitations,  79  Harv.  L.  Rev.  303 
(1965).  The  final  regulations  clarify  their 
application  to  instruments  subject  to 
these  types  of  limitations. 

In  general,  the  final  regulations  treat 
these  instruments  as  debt 
notwithstanding  certain  limitations  that 
state  law  may  impose  on  the  payment  of 
principal  or  interest.  A  payment  of 
principal  or  interest  is  considered  fixed 
by  the  regulations  even  though  the 
corporation  cannot  be  required  to  make 
the  payment  if  it  is  insolvent  (or  would 
be  rendered  insolvent  by  the  payment) 
either  in  the  bankruptcy  or  equity  sense 
of  insolvency  (see  §  1.385-5(d)(5)(iii]). 
An  insolvency  limitation  in  the 
bankruptcy  sense  [i.e.,  that  interest  or 
principal  payments  cannot  be  made  if 
liabilities  exceed,  or  would  as  a  result  of 
the  payments  exceed,  assets)  is  in 
substance  a  fom  of  subordination. 
Since  subordination  is  not  generally 
considered  a  contingency  for  purposes 
of  the  regulations,  it  is  appropriate  that 
subordination  not  be  a  contingency  in 
this  context.  An  insolvency  limitation  in 
the  equity  sense  [i.e.,  that  interest  or  . 
principal  payments  cannot  be  made  if 
the  corporation  is  not  paying  its  debts  as 
they  become  due)  is  not  sufficiently 
different  from  insolvency  in  the 
bankruptcy  sense  to  justify,  as  an 
administrative  matter,  having  a  different 
fax  result  depending  on  whether  local 
law  defines  insolvency  in  the  equity 
sense  or  the  bankruptcy  sense. 
Therefore,  payments  conditional  on  the 
solvency  of  the  issuer  are  not 
considered  contingent  for  purposes  of 
the  regulations.  (It  should  be  noted  that 
this  new  provision  is  also  relevant  in 
determining  whether  payments  on 
certain  preferred  stock  are  fixed 
payments  in  the  nature  of  principal  or 
interest.) 

Two  examples  have  been  added  to 
demonstrate  the  treatment  of  an 
instrument  issued  in  redemption  of  s»oc.k 
(see  examples  (11)  and  (12)  of  §  1.385- 
5(e)). 

Section  1.385-6    Proportionality 

Proportionate  holdings  of  stock  and 
debt  are  of  even  greater  significance  in 
the  fmal  regulations  than  in  the 
proposed  regulations.  The  reason 
proportionality  plays  a  central  role  in 
the  final  regulations  is  that  it  generally 
makes  little  economic  difference  (aside 
from  tax  consequences)  whether 
proportionate  shareholder  advances  are 
made  as  debt  or  equity.  See  Stone,  Debt- 
Equity  Distinctions  in  the  Tax 
Treatment  of  the  Corporation  and  its 
Shareholders,  42  Tul.  L  Rev.  251  (1968). 

For  example,  if  a  sole  shareholder 
invests  $50,000  in  its  corporation,  it 


makes  little  difference,  except  for  tax 
purposes,  whether  the  shareholder 
receives  stock,  subordinated  debt  or  a 
combination  of  the  two.  The  shareholder 
will  be  entitled  to  the  corporation's 
entire  net  profits  and,  except  for  the  tax 
con.sequences.  will  generally  be 
indifferent  as  to  whether  the  profits  are 
withdrawn  from  ccporate  solution  as 
interest  and  principal  payments  on  a 
debt  or  as  dividends  and  pay.ments  in 
redemption  of  stock.  Similarly,  if  the 
shareholder  elects  to  receive  debt,  the 
allocation  of  the  repaj  ments  between 
principal  and  interest  makes  little  non- 
tax difference. 

From  a  tax  viev.  point,  however,  a  sole 
shareholder's  decision  to  receive  debt 
instead  of  slock  is  very  significant. 
Because  interest  is  deductible  to  the 
corporation  and  r^paynients  of  principal 
are  tax  free  to  the  shareholder,  tiie 
sharehulder  may  be  more  likely  to  make 
the  investment  in  the  form  of  debt. 
Moreover,  oncf  the  shj.-eholder  hcis 
elected  to  receive  debt,  ihe  allocation  of 
the  repayments  between  principal  and 
inlorcst  can  have  irnporta.-t  tax 
consequences.  To  the  extent  that  the 
repayinsnl  is  treated  as  principal,  the 
corporation  is  not  e.i'.itied  tc  a 
deduction  but  the  payment  is  tax  free  to 
the  shareholder.  Hcviiver,  to  the  extent 
the  repayment  is  treated  as  interest,  the 
sba:ehokier  is  taxfid  f!rrpn?ly  at 
ordinary  income  rates  but  the 
corporation  receives  a  deduction.  In 
some  circumstances  the  corporation  and 
shareholder  may  be  able  to  gain  a  tax 
advantage  by  treati.ng  i-.iore  of  the 
repayments  as  interest  and  in  other 
circumstances  they  may  gain  a  tax 
advantage  by  trenting  more  of  the 
repayments  as  principal. 

Because  the  characterization  of 
proportionate  advances  as  debt  instead 
of  stock  is  so  heavily  influenced  by  tax 
considerations,  one  possibility  ■v\ould 
have  been  for  the  section  335  regulations 
to  classify  all  proDortionat&iy-held  debt 
as  stock.  Although  this  has  occasionally 
been  suggested  by  the  case  law  as  a 
possible  stc  r..ia.-J  (see  Stone,  supra,  at 
200,  n.41).  the  final  regulations  have 
rejected  this  approach.  Treasarj' 
believed  it  would  have  been  unsound 
policy  in  effect  to  deny  corpora f.ions 
access  to  shareholde'-  capital  in  the  form 
of  indebtedness  when  loans  on  the  same 
terms  could  have  been  obtained  from 
independent  lenders.  Thus,  the  final 
regulations  follow  the  .T.ainstream  of  the 
case  law  and  permit  proportionately- 
held  shareholder  debt  to  be  treated  as 
debt  for  tax  purposes.  However,  there  is 
no  valid  reason  to  permit  shareholders 
to  make  proportionate  loans  to  their 
corporation  on  terms  that  would  be 


unacceptable  to  independent  lenders, 
particularly  in  light  of  the  predominance 
of  tax  considerations  in  setting  and 
enforcing  the  terms  of  proportionate 
shareholder  debt.  The  final  regulations 
therefore  respect  proportionate 
shareholder  debt  only  if  the  treatment  of 
the  debt  is  in  accordance  with  objective 
economic  criteria. 

Generally,  the  final  regulations  treat 
instruments  issued  proportionately  to 
shareholders  as  debt  if  the  initial  terms 
of  the  instrument  are  arm's  length  terms. 
This  arm's  length  standard  is  necessary 
because  shareholders  have  no  economic 
incentive  to  set  arm's  length  terms  on 
proportionately-held  debt.  Rights 
foregone  by  proportionate  shareholders 
in  their  status  as  creditors  simply 
enhance  the  value  of  their  underlying 
stock  interests.  For  example,  to  gain  a 
tax  advantage,  a  sole  shareholder  might 
be  willing  to  lend  money  to  its 
corporation  at  a  rate  of  interest 
significantly  below  the  ma^-ket  rate.  The 
fact  that  the  interest  rate  is  less  than  the 
market  rate  has  little  independent 
economic  significance  because  the 
difference  between  the  interest  the 
shareholder  actually  receives  and  the 
amount  that  would  have  been  received 
if  the  market  rate  had  been  charged  will 
remain  in  corporate  solution,  and 
thereby  increase  the  value  of  the 
shareholder's  stock  pro  tanto. 

When  the  initial  terms  of 
proportionately-held  shareholder  debt 
are  not  arm's  length  terms,  the 
regulations,  where  possible,  in  effect 
create  arm's  length  terms  by  adiusting 
the  interest  rate.  However,  whf  n  the 
terms  are  not  arm's  length  and  :.rm's 
length  terms  cannot  be  create'',  -y 
adjusting  the  interest  rate  [e.g.  iebt 
issued  for  property),  then  the  fi.  al 
regulations  classify  the  proportionately- 
held  shareholder  debt  as  stock. 

The  final  regulations  also  require 
shareholders  to  enfdrce  the  terms  of 
proportionate  debt  according  to  a.; 
arm's  length  standard.  This  require.ment 
is  necessary  because,  even  though  the 
terms  of  the  instinim.ent  are  arm's  length 
terms,  the  shareholders  may  have  no 
incentive  to  enforce  these  terms.  For 
example,  assume  that  a  sole  shareholder 
lends  SlOO.OOO  to  its  corporation  in 
exchange  for  a  10-percent  subordinated 
debenture.  To  avoid  having  to  pay  tax 
on  the  interest,  the  shareholder  may 
decide  not  to  collect  the  $10,000  of 
annual  interest  due  on  the  debenture. 
This  decision  will  have  no  independent 
economic  significance  because  the  vah.ie 
of  the  shareholder's  stock  will  be 
increased  by  the  full  $10,000  of  foregone 
interest.  Thus,  because  shareholders 
may  have  no  economic  incentive  to 
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"second  look"  rules  only  to  debt 
instruments  issued  to  shareholders 
substantially  in  proportion  to  their  stock 
holdings  (see  §  1.385-^  (j),  (k)  and  (1). 

The  foregoing  changes  in  the  nominal 
capital  and  principal  shareholder  rules 


creditor  holding  the  outstanding 
indebtedness  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
exchange  and  (ii)  the  issuing  corporation 
would,  in  the  exercise  of  ordinary 
diligence,  have  agreed  to  make  the 


these  factors  according  to  their  effect  on 
the  interest  rate  (or  on  the  fair  market 
value  of  the  interest  in  question).  Any 
attempt  to  reduce  the  problem  further,  to 
a  set  of  purely  mechanical  formulas, 
would  necessarily  result  in 


l;f;. 


TViarci  io  a  nortain 
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enforce  the  terms  of  proportionately- 
held  debt,  such  debt  is  subject  to  the 
rules  now  contained  in  §  1,385-6  (j),  (k), 
and  (1)  that  examine  shareholders' 
actions  with  respect  to  proportionate 
debt  after  it  is  issued. 

Even  when  a  shareholder's  holdings  of 
stock  and  debt  are  not  proportionate, 
however,  there  may  be  situations  w'here 
the  shareholder  will  have  no  economic 
incentive  to  act  as  an  independent 
creditor.  For  example,  a  50-percent 
shareholder  who  owns  all  of  a 
corporation's  outstanding  debt  might 
agree  to  forego  $5,000  of  interest  as  part 
of  an  arrangement  where  the  o'her  50- 
percent  shareholder  agrees  to  forego  a 
$5,000  salary  payment  due  from  the 
corporation.  In  cases  like  these,  the 
courts  have  treated  the  shareholder  debt 
as  proportionate.  See  Broadway  Drive- 
in  Theatre.  Inc.  v.  United  Sictes.  220  F. 
Supp  707  (E.D.  Mo.  1963):  Reed  v. 
Commissioner.  242  F.  2d.  334  (2d.  Cir. 
1957).  To  assure  arm's  length  behavior 
by  shareholders  holding  debt  non- 
proportionately,  the  final  regulations 
treat  non-proportionate  debt  as  being 
held  proportionately  in  these  situations 
(see  §  1.385-«(a){7)). 

Definition  of  proportionality.  Because 
of  its  increased  importance,  the 
definition  of  proportionality  has  been 
clarified  to  the  extent  possible.  Some 
additional  examples  have  been  provided 
(see  examples  (5),  (7),  (9),  (10),  (11),  (12), 
(13),  (14),  and  (15)  of  §  1.385-«(a)(6)). 
Changes  have  been  made  in  the  rule 
relating  to  options  (see  §  1.385-6(a)(2)(ii) 
and  examples  (8)  and  (9)  of  §  1.385- 
6fa)(6)).  The  rules  have  been  clarified  as_ 
to  when  two  or  more  classes  of 
instruments  will  be  treated  as  a  single 
class  (for  purposes  of  ascertaining 
proportionality)  and  when  two  portions 
of  a  single  class  of  instruments  will  be 
treated  as  two  separate  classes  of 
instruments  (see  §  1.385-6(a)  (4)  and  (5)). 
The  definition  of  an  independent 
creditor  has  been  made  more  flexible 
and,  to  promote  certainty,  also  contains 
an  objective  safe  harbor  (see  §  1.385- 
6(b)). 

A  number  of  com.ments  suggested  that 
numerical  guidelines  be  established  to 
provide  guidance  in  determining  when 
holdings  of  stock  and  debt  will  be 
considered  to  be  substantially 
proportionate.  The  Treasury  agrees  with 
'hese  comments.  It  is  anticipated  that 
■hese  guidelines  will  be  published  as  a 
revenue  procedure. 

Nominal  capital  rules.  As  proposed, 
§  1.385-8  (relating  to  nominal  capital) 
classified  any  instrument  (including  an 
instrument  held  by  an  outside  creditor) 
as  equity  if,  at  the  time  the  instrument 
was  issued,  the  corporation's  debt-to- 
equity  ratio  exceeded  10:1.  This  rule  was 


based  on  the  assumption  that  outside 
creditors  would  not  lend  to  corporations 
whose  debt-to-equity  ratios  exceeded 
10:1.  Many  comments  have 
demonstrated  that  this  assumption  was 
wrong.  Therefore,  under  the  final 
regulations,  the  nominal  capital  rules  (as 
revised)  can  operate  to  classify 
instruments  as  equity  only  if  holdings  of 
the  instruments  and  the  corporation's 
stock  are  substantially  proportionate. 

In  the  final  regulations,  §  1.385-6[f) 
(relating  to  excessive  debt)  replaces 
§  1.385-8  (relating  to  nominal  capital). 
Som.e  comments  criticized  the  proposed 
regulations  for  adopting  an  absolute  10:1 
debt-equity  standard  without  regard  to 
variations  in  debt-equity  ratios  by 
industry.  The  Treasury  agrees  with 
these  comments.  The  excessive  debt 
provisions  of  the  final  regulations  take 
industry  practice  into  account  by 
providing  that  a  corporation's  debt  will 
not  be  considered  excessive  if  all  of  the 
instrument's  terms  and  conditions 
together  with  the  corporation's  financial 
structure  would  be  satisfactory  to  a 
bank,  insurance  company  or  similar 
lending  institution  making  ordinary 
commercial  loans.  In  addition,  the 
excessive  debt  provisions  provide  a  safe 
harbor  for  straight  debt  instruments 
issued  by  corporations  that  meet  two 
tests.  First,  the  corporation's  debt-equit>' 
ratio  (determined  in  the  ordinary  way) 
must  not  exceed  10:1.  Second,  the 
corporation's  inside  debt-equity  ratio 
must  not  exceed  3:1.  The  inside  ratio  is 
determined  without  taking  into  account 
liabilities  to  independent  creditors. 
There  were  two  reasons  for  adding  to 
the  safe  harbor  the  requirement  that  the 
inside  ratio  not  exceed  3:1. 

First,  the  proposed  regulations  were 
premised  on  the  assumption  that 
shareholders  lending  proportionately  to 
their  corporations  would  not  create 
unusually  high  debt-equity  ratios  to 
produce  large  interest  deductions  at  the 
corporate  level  because  the  interest  or 
discount  produced  by  §  1.385-3  and 
section  1232  would  be  taxed  currently  to 
the  shareholders  as  ordinary  income.  In 
other  words,  it  was  believed  that  the 
prospect  of  current  ordinary  income  to 
the  shareholder  woidd  be  a  deterrent  to 
the  issuance  of  large  amounts  of  debt 
bearing  high,  noncommercial  interest 
rates.  Several  comments  pointed  out, 
however,  that  this  deterrent  was  not 
present  in  situations  where  the 
shareholders  were  not  paying  tax  on  the 
interest  income  [eg.,  certain  ncnresidenl 
alien  shareholders,  taxpayers  with  large 
net  operating  losses,  cr  charitable 
organizations).  X'othing  in  the  proposed 
regulations  would  have  prevented  these 
shareholders  from  issuing  themselves 


large  amounts  of  proportionate  debt  (up 
to  a  10:1  debt-equity  ratio)  at  high, 
noncommercial  interest  rates.  This  debt 
would  have  produced  large  interest 
deductions  that  could  have  been  used  to 
offset  tax  at  the  corporate  level  without 
being  taxed  to  the  shareholders.  The 
inside  debt-equity  ratio  of  3:1  is 
intended  to  limit  this  potential  abuse. 

The  final  regulations  permit 
proportionate  shareholder  loans  to  be 
classified  as  debt  even  if  the  inside 
debt-equity  ratio  is  greater  than  3:1, 
provided  the  shareholder  can 
demonstrate  that  an  ordinary 
commercial  lender  would  have  made  a 
loan  on  the  same  terms  and  conditions 
as  the  shareholder  loan  in  question.  It  is 
not  sufficient  for  this  purpose,  however, 
for  the  shareholders  to  demonstrate  that 
any  independent  lender  [e.g..  a  lender  in 
the  business  of  making  high  risk  loans) 
would  have  found  the  terms  and 
conditions  of  the  shareholder  loans 
acceptable.  Instead,  the  shareholders 
must  demonstrate  that  an  institution  in 
the  business  of  making  ordinary 
commercial  loans  [e.g.,  a  bank  or 
insurance  company)  would  have  found 
the  terms  acceptable  (see  example  (1)  of 
§  1.385-6(f)(6)). 

The  second  reason  for  the  inside  ratio 
of  3:1  is  to  limit  the  situations  where 
very  large  amounts  of  discount  will  be 
imputed  under  §  1.385-3  and  section 
1232.  As  a  general  matter,  when  the 
inside  ratio  exceeds  3:1  and  the  loans  do 
not  satisfy  the  standard  of  section  1.385- 
6(f)(2),  the  proper  interest  rates  would 
tend  to  be  so  high  as  to  be 
noncommercial  [e.g.,  as  high  as  30  to  40 
percent).  The  Treasury  decided  that  it 
would  be  more  reaUstic  to  classify  such 
debt  as  stock  rather  than  to  impute 
these  excessive,  noncommercial  interest 
rates. 

Principal  shareholder  rules.  The 
proposed  regulations  provided  certain 
"second  look"  rules  that  could  operate 
to  reclassify  instruments  initially  treated 
as  debt  as  equity  if  interest  or  principal 
was  not  paid  when  due,  there  was  a 
change  in  terms  or  a  reasonable  interest 
rate  was  not  paid  on  a  demand 
instrument.  Under  §  1.335-7  of  the 
proposed  regulations,  these  rules 
applied  to  instruments  held  by  principal 
shareholders  of  the  corporation  [i.e., 
shareholders  owning  5  percent  or  more 
of  the  corporation's  stock). 

Several  comments  contended  that  in 
most  cases  there  will  be  a  sufficient 
economic  incentive  for  shareholder- 
creditors  to  enforce  their  rights  under 
debt  instruments  not  held  in 
substantially  the  same  proportion  as  the 
corporation's  slock.  Treasury  agrees 
with  these  comments.  The  final 
regulations  generally  apply  these 
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Also,  an  example  was  added  to 
demonstrate  that,  under  certain 
circumstances,  a  bank  loan  guaranteed 
by  a  shareholder  may  be  used  as  a  basis 
for  comparison  in  determining  a 
reasonable  interest  rate  for  a 
shareholder  loan  (see  examnle  (1)  of 


and  the  rate  payable  on  tax  refunds 
under  section  6621)  have  been  criticized 
as  too  low.  The  Treasury  recognizes  that 
few  small  businesses  are  able  to  borrow 
at  these  rates.  However,  a  low  rate  was 
chosen  dehberately  for  the  benefit  of 
small  business.  In  many  instances,  this 


accordingly  altered  (see  §  1.385- 
6(g)(3(ii)). 

Some  comments  criticized  the 
proposed  rules  on  debt-to-equity  ratios 
of  affiliated  corporations.  The  Treasury 
agrees  that  these  rules  were  not 
explained  adequately,  and  the  fmal 
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"second  look"  rules  only  to  debt 
instruments  issued  to  shareholders 
substantially  in  proportion  to  their  stock 
holdings  (see  §  1.385-6  (j),  (k)  and  (1). 

The  foregoing  changes  in  the  nominal 
capital  and  principal  shareholder  rules 
are  directly  responsive  to  many  of  the 
comments  received  from  small  business 
and  others.  For  example,  the  final 
regulations  will  not  interfere  with  the 
normal  operations  of  small  business 
investment  companies  (see  examples 
(11)  and  (12)  of  §  1.385-6{a)[6)). 
commercial  lenders  or  other 
independent  creditors. 

Instruments  not  issued  for  money. 
When  instruments  are  issued  in 
exchange  for  property,  the  original  issue 
discount  rules  of  section  1232(a)(3)  and 
the  amortizable  bond  premium  rules 
under  §  1.61-12(c)(2)  generally  do  not 
apply.  Therefore,  §  1.385-€(d)  of  the 
regulations  requires  that  a  reasonable 
rate  of  interest  be  paid  on  these 
instruments  to  ensure  that  the  holders 
will  be  paid  principal  and  interest  in  the 
proper  proportions  (ie.,  in  the  same 
proportions  as  would  be  paid  to  outside 
creditors).  In  the  proposed  regulations, 
this  rule  apphed  to  all  instruments 
issued  proportionately  except  those 
issued  for  money.  In  the  final 
regulations,  the  application  of  this  rule 
has  been  narrowed  to  those  situations 
where  the  original  issue  discount 
provisions  of  section  1232  and  the  bond 
premium  provisions  of  §  1.61-12(c)(2) 
are  not  applicable  (see  §  1.385- 
6{d)(l)(iii)).  This  has  the  effect  of 
narrowing  the  apphcation  of  §  1.385-6(d) 
in  two  respects. 

First,  the  original  issue  discount  rules 
are  applicable  to  certain  instruments 
issued  for  property  (e.g.,  instruments 
issued  for  marketable  securities).  In 
such  cases,  the  original  issue  discount 
provisions  apply  and,  accordingly. 
§1.385-6(d)(l)  is  not  applicable. 

Second,  there  are  certain  situations 
where  it  may  not  be  clear  under  present 
law  whether  the  original  issue  discount 
provisions  of  section  1232  would  apply 
[e.g.,  an  instrument  issued  as  a  dividend 
or  as  compensation).  Section  1.385- 
6(d)(1)  apphes  in  these  situations  unless 
section  1232  is  found  to  be  applicable. 
This  is  in  accordance  with  the  policy  of 
the  regulations  not  to  classify 
proportionately-held  instruments  as 
stock  because  they  do  not  bear  a 
reasonable  interest  rate  if  the  interest 
rate  can  be  adjusted  to  an  arm's  length 
rate  through  the  creation  of  original 
issue  discount  or  premium. 

An  exception  to  the  debt-for-property 
rule  has  been  added  for  the  issuance  of 
a  new  instrument  in  exchange  for  an 
equal  or  greater  principal  amount  of 
indebtedness  when  (i)  an  independent 


creditor  holding  the  outstanding 
indebtedness  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
exchange  and  (ii)  the  issuing  corporation 
would,  in  the  exercise  of  ordinary 
diligence,  have  agreed  to  make  the 
exchange  with  an  independent  creditor 
holding  the  outstanding  indebtedness 
(see  §  1.385-6(d)(3)  and  example  (4)  of 
§  1.385-6(d)(4J).  The  rationale  for  the 
exception  is  that  a  shareholder  holding  a 
debt  instrument  should  not  be  held  to  a 
higher  standard,  upon  exchanging  that 
debt  instrument  for  a  new  debt 
instrument,  than  that  of  an  independent 
creditor  holding  the  original  debt 
instrument. 

Some  comments  criticized  the 
classification  of  proportionately-held 
shareholder  debt  issued  in  exchange  for 
property  as  stock  if  the  debt  does  not 
beiir  a  reasonable  interest  rate  as  being 
too  harsh.  The  Treasury  believes  these 
comments  misconstrue  the  structure  of 
the  regulations.  It  would  have  been 
possible  for  the  section  385  regulations 
to  classify  all  proportionate  shareholder 
debt  (including  debt  issued  for  money) 
as  stock  if  the  corporation  and  its 
shareholders  were  not  dealing  at  arm's 
length  with  respect  to  the  instruments  in 
question.  This  approach  would  have 
resulted  in  reclassifying  the  entire 
purported  debt  as  stock.  Instead, 
however,  the  regulations,  where 
possible,  have  adopted  the  more  liberal 
policy  of  in  effect  creating  arm's  length 
terms  by  adjusting  the  interest  rate 
through  the  creation  of  discount  or 
premium.  Only  when  it  is  not  possible  to 
adjust  the  interest  rate  by  creating 
discount  or  premium  [e.g.,  debt  issued 
for  property)  do  the  regulations  classify 
the  entire  debt  as  equity. 

Reasonable  rate  of  interest.  Section 
1.385-6(d)(l)  of  the  proposed  regulations 
provided  that  a  rate  of  interest  will  be 
considered  reasonable  if  it  is  a  rate 
within  the  range  of  rates  paid  to 
independent  creditors  on  similar 
instruments  by  corporations  in  the  same 
general  industry,  geographic  location 
and  financial  condition  as  the  issuer. 

A  number  of  comments  expressed  the 
view  that  under  this  standard  it  will  be 
difficult  for  shareholders  to  determine  a 
reasonable  interest  rate  on  loans  to  their 
corporations  and  thus  avoid  the  creation 
of  discount  or  premium  under  §  1.385-3 
(or  in  some  cases,  the  classification  of 
their  interests  as  stock).  These  ■ 
comments,  however,  fail  to  recognize 
that  the  debt-equity  problem  is  an 
extraordinarily  difficult  one.  Nearly  all 
of  the  factors  identified  in  the  course  of 
forty  years  of  case  law  are  relevant.  The 
regulations  under  section  385  achieve 
considerable  simplification  by  weighing 


these  factors  according  to  their  effect  on 
the  interest  rate  (or  on  the  fair  market 
value  of  the  interest  in  question).  Any 
attempt  to  reduce  the  problem  further,  to 
a  set  of  purely  mechanical  formulas, 
would  necessarily  result  in 
oversimplification.  There  is  a  certain 
irreducible  core  of  difficulty  in  making 
the  debt-equity  distinction,  and  some 
exercise  of  judgment  is  ultimately 
required.  The  final  regulations  present 
this  judgment  as  a  relatively 
straightforward  exercise  in  valuation, 
and  this  is  quite  possibly  the  most  that 
can  be  done. 

Moreover,  many  of  these  comments 
have  exaggerated  the  difficulty  of 
ascertaining  a  reasonable  interest  rate. 
In  most  cases  a  corporation  will  have 
some  record  of  outside  borrowing  [e.g.,  a 
bank  loan)  to  serve  as  a  benchmark  for 
determining  the  reasonableness  of  the 
rate  of  interest  charged  on  the 
shareholder  loans  in  question.  It  should 
only  be  in  rare  and  unusual 
circumstances  that  a  corporation  will 
have  borrowed  money  from  its 
shareholders  but  not  from  an  outside 
lender.  And  even  in  these  cases  (as  in 
cases  where  there  are  outside 
borrowings),  the  interest  rate  paid  by 
borrowers  with  superior  credit  ratings 
[e.g.  the  U.S.  Treasury)  on  indebtedness 
with  a  maturity  similar  to  those  of  the 
shareholder  loans  should  provide  a  floor 
for  establishing  a  reasonable  rate  of 
interest  on  the  shareholder  loans. 

Other  comments  criticized  the 
regulations  for  placing  too  much 
emphasis  on  the  interest  rate  factor  to 
the  exclusion  of  the  other  factors 
considered  important  by  the  body  of 
case  law  concerned  with  the  debt-equity 
distinction.  The  regulations  do  not 
ignore  these  other  factors,  however,  but 
instead  take  them  into  account  by 
measuring  their  effect  on  the  interest 
rate  (or  fair  market  value)  of  the 
instrument  in  question.  In  other  words, 
when  an  instrument  does  not  bear  a 
reasonable  rate  of  interest,  it  will  be 
because  the  corporation  and  the 
shareholder-creditor  will  not  have 
objectively  taken  into  account  one  or 
more  of  the  case  law  factors  [e.g., 
maturity  date,  subordination, 
capitalization)  in  establishing  the  rate  of 
interest. 

Several  comments  stated  that  it  would 
be  difficult  to  apply  the  concept  of  a 
"local  commercial  bank"  to  a  large 
corporation  conducting  an  extensive 
national  or  international  business.  To 
eliminate  this  difficulty,  the  term  "local 
commercial  bank"  was  extended  to 
include  any  bank  at  which  the  issuing 
corporation  ordinarily  does  business 
(see  §  1.385-«{e)(4}). 
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material  terms  and  conditions  are 
contained  in  a  document  other  than  an 
instrument  [e.g..  a  board  of  directors' 
resolution  or  an  entry  on  a  corporation's 
books). 
The  comments  suggested  that  the 


associated  with  debt,  such  as  a  fixed 
term  and  mandatory  payment  schedules. 
Several  comments  have  requested 
clarification  on  the  application  of  the 
proposed  regulations  to  these  so-called 
"sinking  fund"  preferred  stocks. 


example  has  been  added  to  demonstrate 
the  applicability  of  the  hybrid 
instrument  rules  to  a  preferred  stock 
treated  as  an  instrument  (see  example 
(13)cf  §1.385-5(e)). 
Some  comments  stated  that  it  would 
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Also,  an  example  was  added  to 
demonstrate  that,  under  certain 
circumstances,  a  bank  loan  guaranteed 
by  a  shareholder  may  be  used  as  a  basis 
for  comparison  in  determining  a 
reasonable  interest  rate  for  a 
shareholder  loan  (see  example  (1)  of 
§  1.385-6(e)(5)). 

Safe  harbor.  Many  comments 
suggested  that  the  computation  of  the  1:1 
debt-equity  ratio  contained  in  the 
interest  rate  safe  harbor  of  proposed 
§  1.385-6  (d)(2)  should  be  based  on  the 
fair  market  value  of  the  corporation's 
assets  rather  than  their  adjusted  basis. 
However,  this  approach  was  rejected  for 
two  reasons. 

First,  the  purpose  of  a  safe  harbor  is  to 
promote  certainty  by  providing  an 
objective  standard  which  is  easy  for 
both  taxpayers  and  the  Internal 
Revenue  Service  to  apply;  if  taxpayers 
satisfy  this  objective  standard,  they  are 
assured  of  a  desired  tax  result. 
However,  if  a  corporation  were  able  to 
use  the  more  subjective  standard  of  the 
fair  market  value  of  its  assets  in 
computing  its  debt-equity  ratio,  the  safe 
harbor  would  not  provide  an  easy-to- 
apply  objective  standard,  and  its 
purpose  would  be  defeated. 

Second,  it  must  be  remembered  that 
the  failure  to  satisfy  the  safe  harbor 
does  not  mean  that  the  corporation's 
instruments  are  treated  as  equity — it 
means  only  that  the  corporation  must 
prove  that  the  interest  rate  paid  on  the 
instruments  was  reasonable.  Moreover, 
the  ways  of  proving  the  corporation's 
ability  to  borrow  from  outside  creditors 
at  commercial  rates  are  similar  to  those 
of  proving  the  fair  market  value  of  a 
corporation's  assets.  For  example, 
demonstrating  that  the  assets  can 
produce  a  certain  income  stream  is  one 
way  of  proving  the  fair  market  value  of 
the  assets,  and  it  is  also  a  way  of 
showing  the  capacity  reliably  to  repay  a 
loan — and  therefore  the  capacity  to 
borrow  at  commercial  rates.  Similarly, 
demonstrating  that  the  assets  are 
readily  salable  is  another  way  of 
proving  their  value,  and  it  is  also  a  way 
of  showing  security  for  a  loan — and 
therefore  the  capacity  to  borrow  at 
commercial  rates. 

Thus,  if  a  corporation  can  prove  that 
its  assets  have  a  substantial  net  fair 
market  value,  the  corporation  should 
also  be  able  to  prove  its  capacity  to 
borrow  at  commercial  rates.  It  was 
therefore  decided  that  the  safe  harbor 
could  be  maintained  as  an  objective 
standard  for  both  taxpayers  and  the 
Government  [i.e.,  using  adjusted  basis  of 
assets)  without  causing  significant 
disadvantage  to  taxpayers. 

Safe  harbor  interest  rates  in  the 
proposed  regulations  (i.e.,  the  prime  rate 


and  the  rate  payable  on  tax  refunds 
under  section  6621)  have  been  criticized 
as  too  low.  The  Treasury  recognizes  that 
few  small  businesses  are  able  to  borrow 
at  these  rates.  However,  a  low  rate  was 
chosen  deliberately  for  the  benefit  of 
small  business.  In  many  instances,  this 
will  enable  small  businesses  to  obtain 
loans  from  their  shareholders  at  the 
same  interest  rates  paid  by  the  largest 
corporations. 

In  view  of  the  fact  that  the  safe  harbor 
interest  rates  are,  in  most  cases,  below- 
market  rates,  the  1:1  safe  harbor  ratio 
has  not  been  increased.  If  this  ratio  were 
increased,  most  corporations  would  be 
able  to  rely  upon  the  regulations  to 
avoid  the  uncertainty  inherent  in  the 
factor-oriented  approach  of  the  case  law 
and,  at  the  same  time,  charge  below- 
market  interest  rates  on  proportionate 
debt. 

However,  the  safe  harbor  interest  rate 
for  corporations  having  a  1:1  debt-to- 
equity  ratio  has  been  expanded.  Under 
the  final  regulations,  an  interest  rate 
determined  from  time  to  time  by  the 
Secretary  taking  into  consideration  the 
average  yield  on  outstanding 
marketable  obligations  of  the  United 
States  of  comparable  maturity  is  an 
additional  safe  harbor  interest  rate  for 
corporations  having  a  1:1  debt-to-equity 
ratio  (see  §  1.385-6  (e)(2)(i)  and  example 
(2)  of  §  1.385-6  (e)(5)).  It  is  anticipated 
that  these  rates  will  be  published  in  a 
revenue  procedure.  This  change  allows 
corporations  to  use  the  interest  rates  on 
longer  term  Treasury  obligations  as  safe 
harbor  rates  when  the  prime  rate  may 
not  be  an  accurate  indicator  of  long- 
term  interest  rates. 

Computing  debt-to-equity  ratio.  The 
proposed  regulations  were  designed  to 
provide  a  high  degree  of  certainty  in 
computing  a  corporation's  debt-equity 
ratio.  Because  trade  accounts  payable 
vary  during  the  ordinary  course  of 
business  in  a  way  that  is  largely  beyond 
the  control  of  the  shareholders,  trade 
accounts  payable  were  excluded  from 
the  liability  side  of  the  ratio.  Some 
comments  pointed  out  that  certain  other 
liabilities  might  have  a  similar  effect. 
Accordingly,  the  final  regulations  treat 
these  other  habihties  in  the  same 
manner  as  trade  account  payables  (see 
§  1.385-6(g)(l)(i)  and  (5)(v)). 

Under  the  proposed  regulations,  the 
debt-equity  ratio  is  computed  without 
regard  to  the  treatment  of  any  interest 
as  stock  or  indebtedness  by  reason  of 
section  385.  A  taxpayer  could  have 
defeated  the  purpose  of  this  rule  by 
"lending"  to  its  corporation  in  exchange 
for  contractual  commitments  which 
were  nominally  preferred  stock  but 
would  be  reclassified  as  debt  under  the 
regulations.  The  provision  was 


accordingly  altered  (see  §  1.385- 
6(g)(3(ii)). 

Some  comments  criticized  the 
proposed  rules  on  debt-to-equity  ratios 
of  affiliated  corporations.  The  Treasury 
agrees  that  these  rules  were  not 
explained  adequately,  and  the  final 
regulations  are  more  specific  (see 
§  1.385-6(h)). 

Change  in  terms.  A  new  exception  in 
the  debt-for-property  rules  (see  §  1.385- 
6(d)(3))  may  also  have  application  to 
changes  in  terms  of  instruments  held 
proportionately.  The  effect  of  this  new 
exception  is  that  such  a  change  in  terms 
will  not  result  in  the  reclassification  of 
the  instrument  as  stock  if  (i)  an 
independent  creditor  holding  the 
instrument  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
change  in  terms,  and  (ii)  the  issuing 
corporation  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
change  in  terms  even  if  the  instrument 
were  held  by  an  independent  creditor 
(see  examples  (1)  and  (3)  of  §  1.385- 
6(j](4)). 

Section  1.385-6(j)  applies  to  a  change 
in  the  terms  of  an  instrument  only  for 
purposes  of  the  section  385  regulations 
and  does  not  otherwise  affect  existing 
law  relating  to  the  tax  treatment  of  a 
change  in  the  terms  of  an  instrument. 
Thus,  for  example,  §  1.385-6(j)  does  not 
change  existing  law  as  to  when  a  change 
in  the  terms  of  an  instrument  will 
constitute  a  taxable  exchange  of 
instruments. 

"Second look" rules.  The  proposed 
regulations  implied  to  some  that 
shareholders  must  sue  their  corporation 
if  it  fails  to  pay  principal  or  interest.  The  • 
Treasury  recognizes  that  independent 
creditors  do  not  always  bring  suit  in 
these  circumstances.  The  final 
regulations  clarify  this  point  (see 
§  1.385-6  (k)  (2)  example  (3)). 

A  provision  has  been  added  making  it 
clear  that  a  corporation's  payment  of 
interest  with  property  other  than  money 
[e.g.,  a  note)  will  be  considered  actual 
payment  for  purposes  of  the  "second 
look"  rules,  but  only  to  the  extent  of  the 
fair  market  value  of  the  property  (see 
§  1.385-6(k)(3)). 

Section  1.385-7  Certain  Other 
Obligations 

The  scope  of  proposed  regulation 
§  1.385-9  (relating  to  certain  unwritten 
obligations)  has  been  expanded.  The 
expanded  version,  now  contained  in 
§  1.385-7,  applies  to  any  loan  made  by  a 
person  other  than  an  independent 
creditor  that  is  not  evidenced  by  an 
instrument  within  six  months  after  the 
loan  is  made.  In  general,  this  section 
would  apply  to  two  types  of  loans:  (i) 
unwritten  loans  and  (ii)  loans  where  the 
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regarded  as  preferred  stock  for  all 
purposes  of  the  Internal  Revenue  Code. 
Thus,  no  deduction  will  be  allowed  for 
"interest"  paid  on  the  note  under  section 
163.  Also,  if  the  note  becomes  worthless, 
no  deduction  will  be  allowed  under 


Par.  2.  New  §§  1.385-1  through  1.385- 
10  are  added  to  read  as  follows: 

§  1.385-1    Stock  or  Indebtedness. 

(a)  Effective  date — (1)  In  general.  The 
regulations  under  section  385  apply  to 


referred  to  in  the  section  385  regulations 
are  defined. 


Sjbject 


§1  385- 


Contingenl  payment  „._ _  6(dM1) 

DebMo-eourv  ratio      6(a) 
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material  terms  and  conditions  are 
contained  in  a  document  other  than  an 
instrument  [e.g..  a  board  of  directors' 
resolution  or  an  entry  on  a  corporation's 
books). 

The  comments  suggested  that  the 
rules  in  proposed  §  1.38S-9  (relating  to 
certain  unwritten  obligations)  should  be 
conformed  to  the  rules  in  proposed 
§  1.385-7(d)  (relating  to  instruments 
payable  on  demand).  The  Treasury 
agrees  with  these  comments  and  the 
final  regulations  largely  conform  the 
substance  of  these  two  sets  of  rules.  In 
particular,  if  a  corporation  does  not 
have  excessive  debt,  a  loan  subject  to 
§  1.385-7  of  the  final  regulations  ui'l  not 
be  reclassified  as  a  contribution  to 
capital  if  the  corporation  pays  interest 
on  the  loan  at  a  reasonable  rate. 

Some  comments  also  stated  that  the 
rules  of  proposed  regulation  §  1.385-9 
should  not  apply  to  shareholders  L,vvning 
de  minimi's  amounts  of  stock  because  it 
appeared  unlikely  that  such 
shareholders  would  maintain  a  casual 
attitude  towards  their  unwritten  loans  to 
the  corporation.  Other  comments 
pointed  out  that,  taken  literally. 
proposed  regulation  §  1.385-9  would  not 
apply  to  unwritten  loans  between 
brother-sister  corporations  wholly- 
owned  by  a  common  parent,  an 
unwarranted  result.  Treasury  agrees 
with  both  comments.  Therefore,  §  1.385- 
7  will  apply  to  loans  made  by  persons 
other  than  independent  creditors  rather 
than  simply  to  shareholder  loan.-;. 

The  exception  for  loans  up  to  Sj.-..0<JO 
which  are  repaid  within  six  rr.ontha  has 
been  clarified  in  its  application  to 
overlapping  loans  (see  §  1.385-7{a)(2]]. 

Section  1.385-8  Locked  Interests 

This  section  is  substantively 
unchanged  from  the  proposed 
regulations. 

Section  1.385-9  Guaranteed  Loans 

Some  confusion  was  generHteci  by  the 
proposed  rules  on  guaranteed  iohns.  The 
final  regulations  make  it  plain  then  these 
rules  are  essentially  a  restatement  of 
existing  ca.se  taw. 

No  implication  is  to  be  drawn  from 
§  1.385-9  as  to  the  tax  treatment  of 
internationa!  finance  companies. 

Section  1.385-10  Certain  Preferred  Stock 

Conventional  preferred  stock  1;  r.. 
with  dividends  payable  at  the  board  of 
directors'  discretion  and  callable  at  the 
corporation's  discretion)  has  always 
been  treated  as  stock  for  tax  purposes. 
and  will  continue  to  be  so  treated  under 
the  final  regulations.  In  recfent  years, 
however,  there  has  been  an  increased 
issuance  of  certain  preferred  stocks  with 
features  that  have  traditionally  been 


associated  with  debt,  such  as  a  fixed 
term  and  mandatory  payment  schedules. 
Several  comments  have  requested 
clarification  on  the  application  of  the 
proposed  regulations  to  these  so-called 
"sinking  fund"  preferred  stocks. 

The  rules  governing  the  treatment  of 
preferred  stock  as  stock  or  debt  for  tax 
purposes  are  contained  in  §  1.385-10  of 
the  final  regulations.  Under  §  1.385-10, 
preferred  stock  is  treated  as  stock  for 
tax  purposes  if  it  does  not  provide  for 
fixed  payments  in  the  nature  of  principal 
or  interest. 

For  this  purpose,  a  purported  dividend 
or  payment  in  redemption  of  stock  is  not 
fixed  if  it  is  contingent.  A  payment  is 
contingent  if  it  is  payable  only  out  of 
earned  surplus  or  out  of  retained 
earnings.  A  payment  is  also  contingent  if 
making  the  payment  is  discreUonary 
with  the  board  of  directors,  even  if  the 
failure  to  make  such  payment  prevents 
the  corporation  from  paying  dividends 
or  making  redemption  payments  in 
respect  of  more  junior  issues  of  stock. 
Thus,  conventional  preferred  stocks 
whose  dividends  and  redemption 
payments  are  payable  only  out  of 
earnings  or  in  the  discretion  of  the  board 
of  directors  are  not  considered  to 
provide  for  fixed  payments  in  the  nature 
of  principal  or  interest  and  are  treated 
as  stock  under  the  regulations. 

On  the  other  hand,  the  fact  that 
provision  must  be  made  for  holders  of 
other  interests  [e.g..  subordinated  debt 
or  senior  issues  of  preferred  stock) 
before  dividend  or  redemption  payments 
can  be  made  to  the  preferred 
shareholders  does  not  make  the 
payments  on  the  preferred  stock 
contingent  because  subordination  is  not 
generally  considered  a  contingency 
under  the  section  385  regulations. 
Therefore,  payment  limitations  on 
dividends  and  redemptions  based  on 
insolvency  in  the  bankivptry  sense  [i.e., 
in  the  sensu  that  liabilities  exceed 
assets)  or  on  impairment  of  capital  are 
not  contingencies  because  they  are 
essentially  forms  of  subordmation. 
Moreover,  insolvency  in  the  equity 
sense  [i.e.,  the  corporation's  inability  to 
pay  its  debts  as  they  become  due)  is  not 
considered  a  contingency  because  it  is 
not  sufiicienlly  different  from  insolvency 
in  the  bankruptcy  sense  to  jusfify,  as  an 
administrative  m.atter,  having  a  different 
result  depending  on  whether  local  law 
defines  insolvency  in  the  bankruptcy  or 
equity  sense. 

It  the  preferred  stock  provides  for 
fixed  payments  in  the  nature  of  principal 
or  interest,  the  preferred  stock  is  treated 
as  an  i.nstrument.  As  such,  it  is  subject 
to  the  hybrid  instrument  rules  of  §  1.385- 
5  (or  §  1.385-6(c))  and  may  be  treated  as 
debt  or  stock  under  these  rules.  An 


example  has  been  added  to  demonstrate 
the  applicability  of  the  hybrid 
instrument  rules  to  a  preferred  stock 
treated  as  an  instrument  (see  example 
(13)of  §1.385-5(e)). 

Some  comments  stated  that  it  would 
be  difficult  to  apply  the  hybrid 
instrument  rules  to  ascertain  the  tax 
treatment  of  a  sinking  fund  preferred 
stock.  Treasury,  while  recognizing  that 
these  rules  cannot  be  applied  with 
mathemafical  simplicity,  rejected  the 
alternative  of  treating  all  preferred  stock 
automatically  as  stock  regardless  of  the 
degree  of  substantive  resemblance  to 
debt.  However,  to  aid  taxpayers  in 
achieving  certainty,  a  rule  of 
convenience  for  preferred  stock  has 
been  provided  (see  §  1.385-10  (b)). 

In  addition,  four  new  examples  have 
been  added  to  clarify  the  preferred  stock 
rules. 

Example  (2)  describes  an  issue  of 
sinking  fund  preferred  stock  which  has 
an  average  life  of  less  than  10  years. 
Contributions  to  the  sinking  fund  are 
mandatory,  subject  only  to  the 
restrictions  in  §  66  of  the  Model 
Business  Corporation  Act  (2nd  Ed.  1971). 
Example  (2)  makes  it  clear  that  sinking 
fund  preferred  stock  of  this  kind  is 
treated  as  an  instrument. 

Example  (3)  illustrates  that  if  the 
sinking  fund  preferred  stock  described 
in  example  (2)  has  an  average  life  of  10 
years  or  more,  then  it  will  be  treated  as 
stock  under  the  rule  of  convenience  of 
§  1.385-10  (b). 

In  example  (4).  sinking  fund  payments 
are  conditional  on  earnings.  The 
example  m.akes  it  clear  that  this  is  a  real 
contingency  so  that  the  stock  is  not 
treated  as  indebtedness. 

In  example  (6),  payments  on  a 
preferred  stock  with  a  mandatory 
redemption  feature  are  subject  to  the 
contingency  that  accrued  but  unpaid 
dividends  can  be  paid  only  out  of 
earned  surplus  or  unrealized 
appreciation  (but  not  out  of  capital  or 
capita!  surplus).  Thus  it  is  possible  that 
the  common  shareholders  will  be 
entitled  to  their  contributed  capital 
although  the  preferred  stockholders  do 
not  receive  all  or  part  of  their  accrued 
dividends.  Example  (6)  makes  it  clear 
that  a  contingency  of  this  type  is 
considered  a  real  contingency  so  that 
dividend  payments  subject  to  this  type 
of  contingency  are  not  treated  as  fixed 
payments  in  the  nature  of  interest. 

Provisions  Relating  to  Other  Sections 

Some  comments  expressed 
uncertainty  about  the  relationship 
between  section  385  and  Subchapter  S. 
If  a  Subchapter  S  corporation  issues  a 
note  and  the  note  is  treated  as  stock 
under  section  385,  then  the  note  will  be 
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corporation  or  a  corporate  distribution 
to  the  shareholder  is  imputed  under 
§  1.385-3(a).  This  ordinarily  results  in 
the  creation  of  either  orginal  issue 
discount  (see  section  1232)  or 
amortizable  bond  premium  (see  §  1.61- 


-.  >l.„t  tU- 


average  yield  on  outstanding 
marketable  obligations  of  the  United 
States  of  comparable  maturity,  or  (iv) 
any  rate  in  between. 

(2)  Debt-to-equity  ratio.  The  debt-to- 
equity  rafio  of  the  corporation  does  not 


^A  1.1 


(ii)  If  a  corporation  issues  an 
instrument  to  a  shareholder  and  the 
instrument  is  treated  as  stock,  then  the 
amount  determined  under  paragraph 
(a)(2)(i)  of  this  section  is  treated  as  a 
distribution  of  stock  to  which  section 

ans  annlipR. 
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regarded  as  preferred  stock  for  all 
purposes  of  the  Internal  Revenue  Code. 
Thus,  no  deduction  will  be  allowed  for 
"interest"  paid  on  the  note  under  section 
163.  Also,  if  the  note  becomes  worthless, 
no  deduction  will  be  allowed  under 
section  166  (relating  to  bad  debts). 
.  However,  the  Treasury  has  not  yet 
determined  whether  the  corpo.-ation  -a  ill 
have  "more  than  one  class  of  stock  " 
within  the  me.^ning  of  section  1371(a)(4), 
thus  terminating  the  corporation's 
election  under  Subchapter  S.  This  point 
will  be  covered  exclusively  I'V  §  1.1371- 
1(h). 

Provisions  have  been  added  to  the 
regulations  under  sections  482  and  992 
to  clarify  the  relationship  between 
section  385  and  those  secfions. 

Reporting  and  Recordkeeping 
Requirements 

The  regulations  adopted  by  this 
Treasury  decision  impose  no  new 
reporting  burdens  or  rec:ordkeep:ng 
requirements.  The  principal  effect  of  the 
final  regulations  is  to  clarify  the 
distinction  between  stock  and 
indebtedness. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jack  A.  Levine  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Interna! 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  find  Tre.^sury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  2B  CFR  Part  1  is 
amended  as  follows: 

Paragraph  1.  Sec  ti.'n  !.lGfi-'l(c)  is 
revised  to  read  as  iu'.icws: 

§  1.166-9    Losses  of  gu^^rantors, 
endorsers,  and  indemnitors  incurrtc:  en 
agreements  made  after  Docen  ber  3"!,  '3,5, 
in  taxable  years  beginning  after  such  dare. 

(c)  Obligations  issued  by 
corporations.  N,i  tre.Ttment  as  a 
worthless  debt  is  allowed  with  respect 
to  a  paym.ent  made  by  the  taxpayer  in 
discharge  of  p.Hii  or  all  of  the  taxpayer's 
obligation  as  guarantor,  endorser,  or 
indemnitor  nf  an  obligation  issued  In  a 
corporation  if — 

(1)  The  taxpyyer  is  considered  th.:> 
primary  obl:gor  (see  §  1  385-9).  or 

(2)  The  payment  constitutes  a 
contribution  to  capital  by  a  sharehoI'Jer. 
The  rules  of  this  paragraph  (cj  apply  to 
payments  whenever  made  (see 
paragraph  (f)  of  this  section). 


Par.  2.  New  §§1.385-1  through  1.385- 
10  are  added  to  read  as  follows: 

§  1.385-1    Stock  or  indebtedness. 

(a)  Effective  date — (1)  In  general.  The 
regulations  under  section  385  apply  to 
instruments  (as  defined  in  §  1.385-3(c)) 
and  preferred  stock  issued  after  April 
30, 1981,  and  to  loans  described  in 

§  1.385-7  and  guaranteed  loans  made 
after  April  30, 1981. 

(2)  Exceptions.  The  regulations  under 
secUon  385  do  not  apply  to — 

(i)  Instruments  issued  pursuant  to  a 
plan  of  reorganization  filed  on  or  before 
December  29, 1980,  in  a  proceeding 
under  the  Federal  bankruptcy  laws 
(Title  11,  U.S.C.)  or  under  the  Regional 
Rail  Reorganizafion  Act  of  1973,  or 

(ii)  Instruments,  loans  described  in 
§  1.385-7,  guaranteed  loans,  or  preferred 
stock  issued  or  made  pursuant  to  a 
written  contract  which  is  binding  on 
December  29, 1980,  and  at  all  times 
thereafter. 

(b)  Scope — (1)  In  general.  The 
regulations  under  section  385  contain 
rules  under  which  certain  interests  in 
corporations  are  treated  as  stock  or 
indebtedness.  All  other  interests  (such 
as  bank  deposits,  insurance  policies, 
claims  for  wages,  and  trade  accounts 
payable)  are  outside  the  scope  of  the 
regulations.  Any  interest  outside  the 
scope  of  the  regulafions  will  be  treated 
as  stock  or  indebtedness  under 
applicable  principles  of  law  without 
reference  to  the  regulations. 

[2]  Similar  distinctions.  Certain  other 
sections  of  the  Internal  Revenue  Code 
make  distinctions  that  are  similar  to  (but 
not  the  same  as)  the  one  between  stock 
and  indebtedness.  Section  385  does  not 
necessarily  govern  these  distinctions. 
Thus,  for  example,  an  interest  in  an 
organization  may  be  treated  as 
indebtedness  under  section  385,  but  the 
net  profits  of  the  organization  may,  by 
reason  of  the  indebtedness,  inure  to  the 
benefit  of  the  holder  within  the  meaning 
of  section  501  (r).  Similarly,  section  385 
does  not  affect  the  treatment  of  a  loan 
as  an  ownership  interest  within  the 
me.ining  of  section  43(k){l)(C)  (relating 
to  the  invpstmer.t  credit  for  m.ovies).  See 
§  1.48-8(a)(4)(ii:). 

(c)  Authority.  Sections  1.385-1  through 
1.385-10  are  prescribed  under  the 
authority  of  section  385.  In  addition, 
certain  provisions  in  these  sections 
derive  additional  authority  under 
section  7805,  because  they  interpret 
other  sections  of  the  Interna!  Revenue 
Code,  including  section  301  (relating  to 
distributions  of  property),  section  1012 
(relating  to  basis),  and  section  1232 
(relating  to  original  issue  discount). 

(d)  Table  of  terms.  The  following  table 
indicates  where  some  important  terms 


referred  to  in  the  section  385  regulations 
are  defined. 


§1.385- 


Sjbiect 

Contingent  payment  .,..._ S(d)(1) 

Debt  io-eQu">  ratio  6(g) 

Excessive  Seat     6(f)(2) 

Failure  to  pay  interest   .„ 6(kK^ 

Fair  r-^ar*  el  value  3(b) 

Fixed  .nayments.  .nterest S<dK2) 

Fixed  payments,  principal 5(d)(3i 

Hjbrio  mst'ument 3(e) 

Indepe-oent  creditof 6(b) 

Inslrumem  3(c) 

Obligation 3(d) 

Reasonable  rate  ot  interest  6(e) 

Siraigni  debt  instrument      3(t) 


§  1.385-2    Summary. 

(a)  Instruments  issued 
proportionately — (1)  St.raigbt  debt 
instruments.  Straight  debt  instruments 
(as  defined  in  §  1.385-3(0)  issued 
proportionately  to  the  issuing 
corporation's  shareholders  are 
ordinarily  treated  as  indebtedness. 
Exceptions  may  apply  where  the  issuing 
corporation  has  excessive  debt  (see 

§  1.385-6(f)),  or  where  the  instruments 
are  not  issued  for  money  (see  §  1.385- 
6(d))  or  are  payable  on  dem.and  (see 
§  1.385-6(1)).  Additionally,  straight  debt 
instruments  inifially  treated  as  debt  may 
be  reclassified  as  stock  where  there  is  a 
failure  to  pay  interest  or  principal  when 
due  (see  §  1.385-6(k)  and  (I){3))  or  where 
there  is  a  change  in  terms  (see  §  1.385- 
6(j)). 

(2)  Hybrid instrum.cr.ts.  Hybrid 
instruments  [e.g..  income  bonds  or 
convertible  debentures)  are  treated  as 
stock  if  they  are  issued  proportionately 
(see  §  1.385-6(c)). 

(b)  Instruments  nnt  issued 
proportionately — (1)  Straight  debt 
instruments.  Straight  debt  instruments 
not  issued  p.-oportionate!y  are  ordinarily 
treated  as  indebtedness. 

(2)  Hybrid  instruments.  Hybrid 
inst.^u.T.ents  not  issued  proportionately 
are  treated  as  stork  if  their  equ.ty 
features  are  predominant  (see  §  1.385-5). 
Otherwise,  they  a."e  generally  treated  in 
the  sai'^ie  manner  as  straight  debt 
instruments. 

(cl  .Anc::lary  rules — (1)  In  general.  In 
addition  to  the  priniory  rules  described 
in  pariijraphs  (a)  aiid  (b)  of  th.s  secfion. 
the  reguidtions  under  section  385  also 
contain  a  variety  of  significant  ancillary 
rules.  These  rules  are  subordinate  in  the 
sense  thst  they  do  not  apply  directly  to 
treat  any  interest  as  stock  or 
indebtedness.  However,  they  are 
essential  to  the  woiking  of  the 
regulations. 

(2)  Adjustment  of  interest  rate.  If 
instruments  issued  to  shareholders  do 
not  carry  a  reasonable  rate  of  interest, 
then  a  contribution  to  the  capital  of  the 
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is  payable  only  at  the  discretion  of  M's  board 
of  directors,  and  the  notes  are  treated  as 
preferred  stock  under  §  1.385-6(c]  (relating  to 
hybrid  instruments  held  proportionately). 
Based  on  these  facts,  on  January  1, 1982,  A 
and  B  each  receive  a  $250  distribution  of 
preferred  stock  on  common  stock. 


(3)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)(2)  of  this  secfion: 

Example  (1).  On  March  1, 1985,  corporation 
M  issues  a  $1,000,  8-percent,  5-year  note  at 
par.  Assume  that  on  that  date,  10  to  12 
percent  is  the  range  of  rates  of  interest  paid 


(b)  Operating  rules — (1)  In  general 
The  regulations  under  section  385 
determine  the  status  of  each  instrument 
[i.e.,  as  stock  or  indebtedness)  at  the 
time  the  instrument  is  issued.  Except  as 
provided  in  paragraphs  (j),  (k),  and  (1)  of 
§  1.385-6  (relating  to  proportionality), 
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corporation  or  a  corporate  distribution 
to  the  shareholder  is  imputed  under 
§  1.385-3(a).  This  ordinarily  results  in 
the  creation  of  either  orginal  issue 
discount  (see  section  1232)  or 
amortizable  bond  premium  (see  §  1.61- 
12(c)(2)).  This  result  ensures  that  the 
holders  take  a  reasonable  amount  into 
income  as  interest  received,  and  that  the 
issuing  corporation  takes  a  reasonable 
deduction  for  interest  paid  on  the 
instruments  each  year. 

(3)  Reasonable  rate  of  interest. 
Section  1.385-6(e)  contains  rules  for 
determining  whether  a  rate  of  interest  is 
reasonable.  These  rules  are  significant — 

(i)  Where  instruments  are  issued 
proportionately  to  shareholders  other 
than  in  exchange  for  money  (see 
§  1.385-6(d)); 

(ii)  Where  instruments  are  held 
proportionately  and  there  is  a  change  in 
terms  (see  §  1.385-6(j))  or  nonpayment 
of  principal  (see  §  1.385-6(1)(3)): 

(iii)  Where  instruments  held 
proportionately  are  payable  on  demand 
(see  §  1.38S-6(1)); 

(iv)  Where  loans  of  money  made  to  a 
corporation  by  persons  other  than 
independent  creditors  are  not  evidenced 
by  an  instrument  (see  §  1.385-7);  and 

(v)  In  determining  the  fair  market 
value  of  an  instrument  (see  §  1.385- 
:  fb)(2)). 

(4)  Debt-to-equity  ratio.  Paragraphs  (g) 
.  id  (h)  of  §  1.385-6  contain  rules  for 

i;  'termining  a  corporation's  debt-to- 
r  quity  ratio.  These  rules  are  significant 
in  determining — 

(i)  Whether  a  rate  of  interest  is 
presumptively  reasonable  (see  §  1.385- 
6(e)(2));  and 

(ii)  Whether  a  corporation  has 
excessive  debt  (see  §  1.385-6(f)). 

(5)  Fair  market  value.  Section  1.385- 
3(b)  contains  rules  for  determining  the 
fair  market  value  of  an  instrument. 
These  rules  are  significant  in 
determining — 

(i)  Whether  a  contribution  to  capital 
or  corporate  distribution  is  imputed 
under  §  1.385-3(a);  and 

(ii)  Whether  the  equity  features  of  a 
hybrid  instrument  are  predominant  (see 
§  1.385-5). 

(d)  Safe  harbor.  In  general,  the 
regulations  under  section  385  provide  a 
safe  harbor  for  a  straight  debt 
instrument  (as  defined  in  §  1.385-3(f)) 
issued  by  a  corporation  whenever  all  of 
the  following  conditions  are  satisfied: 

(1)  Principal  and  interest.  The 
instrument  has  a  fixed  maturity  date 
and  provides  for  annual  payments  of 
interest  at  (i)  the  rate  in  effect  under 
section  6621,  (ii)  the  prime  rate  in  effect 
at  any  local  commercial  bank,  (iii)  a  rate 
determined  from  time  to  time  by  the 
Secretary  taking  into  consideration  the 


average  yield  on  outstanding 
marketable  obligations  of  the  United 
States  of  comparable  maturity,  or  (iv) 
any  rate  in  between. 

(2)  Debt-to-equity  ratio.  The  debt-to- 
equity  ratio  of  the  corporation  does  not 
exceed  1:1. 

(3)  Paid  when  due.  All  principal  and 
interest  on  the  instrument  are  paid  when 
due. 

If  a  straight  debt  instrument  falls  within 
the  safe  harbor,  then  it  will  be  treated  as 
indebtedness  when  issued,  no  original 
issue  discount  or  bond  premium  will  be 
imputed  with  respect  to  it,  and 
(assuming  its  terms  are  not  changed)  it 
will  not  be  subsequently  reclassified  as 
stock. 

(e)  Other  provisions— [1)  Certain 
other  loans.  Section  1.385-7  contains 
rules  that  apply  to  certain  loans  of 
money  made  to  a  corporation  by 
persons  other  than  independent 
creditors  that  are  not  evidenced  by  an 
instrument  within  six  months  after  the 
day  they  are  made. 

(2)  Locked  interests.  Section  1.385-8 
contains  rules  that  treat  locked  interests 
(such  as  a  bond  with  a  nondetachable 
warrant)  as  separate  and  distinct. 

(3)  Guaranteed  loans.  Section  1.385-9 
contains  rules  that  apply  to  loans  made 
to  a  corporation  and  guaranteed  by  a 
shareholder.  Under  these  rules,  the  loan 
may  be  treated  as  made  to  the 
shareholder,  and  the  shareholder  may 
be  treated  as  making  a  contribution  to 
the  capital  of  the  corporation. 

(4)  Preferred  stock.  Section  1.385-10 
contains  rules  that  could  result  in 
certain  purported  preferred  stock  being 
treated  as  indebtedness. 

(f)  Cautionary  note.  This  section  is 
merely  a  summary  of  the  regulations 
under  section  385,  and  is  subject  in  all 
respects  to  the  more  complete  rules 
contained  in  §§  1.385-3  through  1.385- 
10. 

§  1.38S-3    Preliminary  rules. 

(a)  Excessive  or  inadequate 
consideration — (1)  Excessive 
consideration.  If  a  corporation  issues  an 
instrument  to  a  shareholder,  then 
(whether  the  instrument  is  treated  as 
stock  or  indebtedness)  the  excess  of — 

(i)  The  consideration  paid,  over 

(ii)  The  fair  market  value  of  the 
instrument,  is  a  contribution  to  capital. 

(2)  Inadequate  consideration,  (i)  If  a 
corporation  issues  an  instrument  to  a 
shareholder  and  the  instrument  is 
treated  as  indebtedness,  then  the  excess 
of— 

(A)  The  fair  market  value  of  the 
instrument,  over 

(B)  The  consideration  paid. 

is  a  distribution  to  which  section  301 
applies.  See  §  1.301-l(d),  (j)  and  (k). 


(ii)  If  a  corporation  issues  an 
instrument  to  a  shareholder  and  the 
instrument  is  treated  as  stock,  then  the 
amount  determined  under  paragraph 
(a)(2)(i)  of  this  section  is  treated  as  a 
distribution  of  stock  to  which  section 
305  applies. 

(3)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a)  and  related 
provisions: 

Example  (1).  Corporation  S  is  organized  in 
1985  for  the  purpose  of  constructing,  owning, 
and  operating  a  professional  office  building. 
Fifteen  persons,  all  medical  doctors, 
subscribe  for  the  capital  stock  of  S  at  $100  a 
share.  On  January  1, 1988,  the  doctors  agree 
to  advance  $300  to  S  for  each  share  of  stock 
subscribed.  These  advances  are  represented 
by  19-year,  7-percent  debentures  in  the 
principal  amount  of  $300  each.  Assume  that 
the  debentures  are  treated  as  indebtedness 
under  §  1.385-4{a)  {relating  to  instruments 
generally),  and  that  the  fair  market  value  of 
each  debenture  is  $248.  Based  on  these  facts, 
$54  of  each  $300  advance  is  treated  as  a 
contribution  to  capital.  Therefore,  the 
doctors'  basis  in  each  debenture  is  $246.  and 
there  is  an  original  issue  discount  of  $54  on 
each  debenture.  See  section  1232. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  doctors  pay  $200 
for  each  debenture.  Based  on  these  facts,  the 
doctors  are  treated  as  receiving  a  $46 
distribution  to  which  section  301  applies  on 
each  share  of  stock.  Therefore,  the  doctors' 
basis  in  each  debenture  is  $248  (see  §  1.301- 
l(j)),  and  there  is  an  original  issue  discount  of 
$54  on  each  debenture. 

Example  (3).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  debentures  bear 
interest  at  9  percent  a  year.  Assume  that  the 
fair  market  value  of  each  9-percent  debenture 
is  $300.  Based  on  these  facts,  the  doctors  are 
not  treated  as  making  a  contribution  to 
capital  or  as  receiving  a  distribution  to  which 
section  301  applies.  Therefore,  the  doctors' 
basis  in  each  debenture  is  $300,  and  there  is 
no  original  issue  discount  on  the  debentures. 

Example  (4).  The  facts  are  the  same  as  in 
example  (1),  except  that  S  issues  the 
debentures  together  with  the  capital  stock  in 
1985,  and  the  doctors  pay  $400  for  each  unit 
consisting  of  one  debenture  and  one  share  of 
stock.  Based  on  these  facts,  the  doctors'  basis 
in  each  debenture  is  $246  (see  §  1.1012-l(d)), 
their  basis  in  each  share  of  stock  is  $154,  and 
the  original  issue  discount  on  each  debenture 
is  $54  (see  §  1.1232-3(b)(2)(ii)). 

Example  (5).  Individuals  A  and  B  each  own 
Vz  the  common  stock  of  corporation  M,  which 
is  the  only  class  of  stock  outstanding.  On 
January  1, 1982,  M  issues  two  12-percent 
$1,000  notes,  one  ot  A  and  one  to  B,  each  for 
$1,000  in  cash.  Assume  that  the  fair  market 
value  of  each  note  is  $1,250  and  that  the  notes 
are  treated  as  indebtedness  under  §  1.385- 
4(a)  (relating  to  instruments  generally).  Based 
on  these  facts,  on  January  1, 1982,  A  and  B 
each  receive  a  $250  distribution  to  which 
section  301  applies.  Thus,  each  note  has  a 
basis  of  $1,250  and  is  issued  at  a  premium  of 
$250  (see  section  171(b)  and  §  1.61-12(c)(2)). 

Example  (6).  The  facts  are  the  same  as  in 
example  (5),  except  that  interest  on  the  notes 


66448    Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  DBeember  31.  1980  /  Rules  and  Regulations 


Assume  that  the  convertible  debentures  are 
treated  as  stock  under  §  1.385-6(c)  (relating 
to  hybrid  instruments).  Also  assume  that  Y 
has  accumulated  earnings  and  profits  of  S5 
million  at  the  time  of  the  distribution.  Based 
nn  these  facts,  the  debentures  are  treated  as 


payment  of  principal  if  both  of  the 
following  conditions  are  satisfied: 

(i)  A  definitely  asct'rtainat)le  principal 
sum  is  payable  on  demand  or  due  on 
definitely  ascertainable  dates. 


treat  the  payment  as  fixed.  See  example 
(5)  of  §  1.385-10(c). 

(8)  Examples.  For  examples  that 
illustrate  the  application  of  this 
paragraph  (d),  see  paragraph  (a)  of  each 

nf  fVio  ovnmnlpc  in  nar.'iorHnh  fpl  of  this 
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is  payable  only  at  the  discretion  of  M's  board 
of  directors,  and  the  notes  are  treated  as 
preferred  stock  under  §  1.385-6(c)  (relating  to 
hybrid  instruments  held  proportionately). 
Based  on  these  facts,  on  January  1, 1982,  A 
and  B  each  receive  a  $250  distribution  of 
preferred  stock  on  common  stock. 

(b)  Fair  market  value.  The  following 
rules  apply  for  purposes  of  the 
regulations  under  section  385: 

(1)  In  general,  (i)  The  fair  market 
value  of  an  instrument  is  the  price  at 
which  it  would  change  hands  between  a 
willing  buyer  and  a  willing  seller, 
neither  being  under  any  compulsion  to 
buy  or  to  sell  and  both  having 
reasonable  knowledge  of  all  relevant 
facts. 

(ii)  The  fair  market  value  of  an 
instrument  may  be  determined  by  using 
present  value  and  standard  bond  tables. 
See  §  1.1232-3(b)(2)(ii)(c/)  for  examples 
in  which  the  fair  market  values  of 
instruments  are  determined  by  the  use 
of  these  tables. 

(iii)  (A)  In  determining  the  fair  market 
value  of  an  instrument  (or  the 
reasonableness  of  an  interest  rate),  the 
Commissioner  may  disregard  a 
noncommercial  term  of  the  instrument  if 
the  principal  purpose  of  the  inclusion  of 
the  term  is  to  increase  or  decrease  the 
fair  market  value  of  the  instrument  (or  a 
reasonable  rate  of  interest  for  the 
instrument).  See  also  section  482. 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (iii): 

Example.  N,  a  nonresident  alien  of  the 
United  States  and  a  resident  of  country  Q  is 
the  sole  shareholder  of  domestic  corporation 
W.  On  January  1, 1987,  W  issues  a  $100,000, 
28-percent  debenture  to  N  in  exchange  for 
$100,000.  Under  provision  P  of  the  debenture. 
an  action  to  enforce  the  terms  of  the 
debenture  can  be  maintained  only  in  the 
village  court  of  village  V,  located  in  Q. 
Assume  that  the  principal  purpose  of  the 
inclusion  of  provision  P  is  to  reduce  the  fair 
market  value  of  the  debenture.  Based  on 
these  facts,  the  Commissioner  may  disregard 
provision  P  in  determining  the  fair  market 
value  of  the  debenture. 

(2)  Rules  of  convenience,  (i)  On  the 
day  of  issue,  the  fair  market  value  of  a 
straight  debt  instrument  is  considered  to 
be  equal  to  the  face  amount  if — 

(A)  The  stated  annual  rate  of  interest 
on  the  instrument  is  reasonable  (within 
the  meaning  of  §  1.385-6(e)),  and 

(B)  The  consideration  paid  for  the 
instrument  is  equal  to  the  face  amount. 

(ii)  Notwithstanding  any  other 
provision  of  this  paragraph  (b),  if  an 
instrument  is  registered  with  the 
Securities  and  Exchange  Commission 
and  sold  to  the  public  for  money,  then 
the  fair  market  value  of  the  instrument 
on  the  day  of  issue  is  the  issue  price  (as 
defined  in  section  1232(b)(2)). 


(3)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(b)(2)  of  this  section: 

Example  (1).  On  March  1, 1985,  corporation 
M  issues  a  $1,000,  8-percent,  5-year  note  at 
par.  Assume  that  on  that  date,  10  to  12 
percent  is  the  range  of  rates  of  interest  paid 
to  independent  creditors  on  similar 
instruments  issued  by  corporations  of  the 
same  general  size  and  in  the  same  general 
industry,  geographic  location,  and  financial 
condition;  that  the  rate  of  interest  in  effect 
under  section  6621  is  6  percent;  that  the 
interest  rate  for  5-year  obligations 
determined  by  the  Secretary  pursuant  to 
§  1.385-6(e){2)(i)  is  7  percent;  and  that  the 
prime  rate  at  local  commercial  banks  is  9 
percent.  Also  assume  that  M's  debt-to-equify 
ratio  at  the  end  of  the  taxable  year  is  1:2. 
Based  on  these  facts,  any  rate  between  6  and 
12  percent  is  a  reasonable  rate  of  interest 
within  the  meaning  of  §  1.385-6(e).  In 
particular.  8  percent  is  a  reasonable  rate  of 
interest,  and  the  fair  market  value  of  the  note 
is  therefore  considered  to  be  $1,000. 

Example  (2j.  The  facts  are  the  same  as  in 
example  (1)  except  that  M's  debf-to-equity 
ratio  at  the  end  of  the  taxable  year  is  2:1. 
Based  on  these  facts,  paragraph  {b)(2)(i)  of 
this  section  does  not  apply. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  note  provides  for 
annual  payments  of  interest  at  a  rate  of  11 
percent.  Since  11  percent  is  within  the  range 
of  rates  of  interest  paid  to  independent 
creditors  on  similar  instruments  issued  by 
corporations  of  the  same  general  size  and  in 
the  same  general  industry,  geographic 
location,  and  Hnancial  condition,  the  fair 
market  value  of  the  note  is  considered  to  be 
$1,000. 

(c)  Instrument.  The  term  "instrument" 
means  any  bond,  note,  debenture,  or 
similar  written  evidence  of  an 
obligation. 

(d)  Obligation.  The  term  "obligation" 
means  an  interest  in  a  corporation  that 
is  treated  as  indebtedness  under 
applicable  nontax  law. 

(e)  Hybrid  instrument.  The  term 
"hybrid  instrument"  means  an 
instrument  that  is  convertible  into  stock 
or  one  (such  as  an  income  bond  or  a 

•participating  bond)  that  provides  for  any 
contingent  payment  to  the  holder  (other 
than  a  call  premium). 

(f)  Straight  debt  instrument.  The  term 
"straight  debt  instrument"  means  any 
instrument  other  than  a  hybrid 
instrument. 

§  U85-4    Instruments  generally. 

(a)  General  rule.  Except  as  otherwise 
provided  in  the  regulations  under 
section  385,  all  instruments  (as  defined 
in  §  1.385-3(c))  are  treated  as 
indebtedness  for  all  purposes  of  the 
Internal  Revenue  Code.  For  exceptions, 
see  §  1.385-5  (relating  to  certain  hybrid 
instruments)  and  §  1.385-6  (relating  to 
proportionality). 


(b)  Operating  rules — (1)  In  general. 
The  regulations  under  section  385 
determine  the  status  of  each  instrument 
[i.e.,  as  stock  or  indebtedness)  at  the 
time  the  instrument  is  issued.  Except  as 
provided  in  paragraphs  (j),  (k),  and  (1)  of 
§  1.385-6  (relating  to  proportionality), 
the  status  of  an  instrument  can  never 
change.  Thus,  for  example,  the  status  of 
an  instrument  is  not  affected  by  a  mere 
change  in  ownership. 

(2)  Special  rule.  Under  §  1.385-6  (j). 
(k),  and  (1),  the  status  of  an  instrument 
can  change  from  indebtedness  to  stock 
[e.g.,  in  the  event  of  a  failure  to  pay 
interest  when  due). 

(c)  Effect  of  classification — (1)  In 
general,  (i)  If  an  instrument  is  treated  as 
stock  under  section  385,  then  the 
instrument  is  treated  as  preferred  stock 
for  all  purposes  of  the  Internal  Revenue 
Code.  In  particular,  all  pajonents  of 
"interest"  on  the  instrument  are  treated 
as  distributions  to  which  section  301 
applies,  and  all  payments  of  "principal" 
are  treated  as  distributions  in 
redemption  of  stock.  Such  preferred 
stock  is  considered  to  have  the  same 
terms  [e.g.,  voting  rights)  as  the 
instrument  has  under  applicable  local 
law.  Each  class  of  instruments  classified 
as  preferred  stock  is  treated  as  a 
separate  class  of  preferred  stock.  See 

§  1.1371-1  for  the  effect  on  an  election 
made  under  Subchapter  S.  Also  see 
§  1.992-l(d)(2)  for  an  exception  to  this 
nile. 

(ii)  If  an  instrument  becomes  stock 
under  §  1.385-6  (j),  (k),  or  (1),  then  the 
instrument  is  treated  as  having  been 
exchanged  (without  recognition  of  gain 
or  loss)  for  preferred  stock  in  a 
recapitalization  to  which  section 
368(a)(1)(E)  applies. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c): 

Example  (1).  On  January  1, 1982, 
corporation  X  issues  a  $100,000  note  to  A. 
The  note  is  due  on  January  1, 1992,  and  pays 
interest  at  a  rate  of  10  percent  a  year. 
Assume  that  at  first  the  note  is  treated  as 
indebtedness  under  paragraph  (a)  of  this 
section.  However,  on  January  1, 1987,  the 
note  becomes  stock  under  S  1.385-6(k) 
(relating  to  nonpayment  of  interest).  A  is 
treated  as  having  exchanged  the  note  for 
preferred  stock  on  January  1, 1987,  in  a 
recapitalization  to  which  section  368(a)(1)(E) 
applies.  Moreover.  A  does  not  recognize  gain 
or  loss  merely  because  the  note  is 
reclassified. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  In  addition,  on  July  1, 1988,  A 
receives  $15,000  in  interest  on  the  note.  The 
entire  $15,000  payment  is  treated  as  a 
distribution  to  which  section  301  applies. 

Example  (3).  Individuals  B  and  C  each  own 
50  percent  of  the  stock  of  corporation  Y.  On 
January  1, 1990.  Y  distributes  one  convertible 
debenture  each  to  B  and  C  as  a  dividend. 
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year.  In  addition,  at  the  discretion  of  the 
board  of  directors  of  P,  the  holders  of  the 
debenture  preference  stocii  may  share  in  the 
profits  of  P  after  a  dividend  of  S6  has  been 
paid  on  each  share  of  P's  common  stock.  The 
debenture  preference  stock  matures  on 


to  P  "in  lieu  of  interest,"  with  $500  payable  on 
the  sdle  of  each  house.  In  addition,  W  is 
obligated  to  return  P's  $300,000  investment  on 
demand  at  any  time  after  December  31. 1990. 
The  loan  is  secured  by  the  general  credit  of 
W,  and  the  written  agreerr.c-nt  contains 


debentures  pay  interest  at  a  fixed  rate  of  8 
percent,  are  due  on  August  1. 1993,  and 
provide  for  the  payment  of  principal  and 
interest  in  German  marks  at  the  exchange 
rate  in  effect  on  August.  1. 1983.  Based  on 
these  facts,  the  debentures  provide  for  fixed 
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Assume  that  the  convertible  debentures  are 
treated  as  stock  under  §  1.385-6(c)  (relating 
to  hybrid  instruments).  Also  assume  that  Y 
has  accumulated  earnings  and  profits  of  S5 
million  at  the  time  of  the  distribution.  Based 
on  these  facts,  the  debentures  are  treated  as 
section  306  stock  unless  tlieir  distribution  is 
taxable  under  section  305(b)(5). 

Example  (4).  Individual  D  is  a  shareholder 
in  corporation  Z.  On  January  1. 1990,  D  buys 
a  20-year,  SlO.TOO  subordinated  incorao  bond 
from  Z.  D  transfers  $10,000  to  Z  for  the  bond, 
and  the  bond  is  treated  as  stock  under 
SI. 385-5  (relating  to  hybrid  instri.ments).  On 
January  1, 1990,  the  fair  market  value  of  the 
bond  is  $8,000.  Based  on  these  facts,  D  has 
made  a  contribution  of  $2,000  to  the  capital  of 
7.  on  January  1,  1990,  and  has  paid  S8.000  for 
the  bond.  See  §  1.385-3(a)(l).  In  addition, 
because  the  bond  is  treated  as  preferred 
:,lock,  section  305(c)  and  §  1.305-5(b)  may 
iipply  to  the  S2.00C  difference  beivvccn  the 
purchase  price  and  the  redemption  price. 

§  1.385-5    Certain  hybrid  instruments. 

(a)  In  general  A  hybrid  instrument  is 
treated  as  stock  if.  on  the  day  of  issue — 

{IJ  The  fair  market  value  of  the 
instrument  without  its  equity  features  is 
loss  than 

(2)  Fifty  percent  of  the  actual  fair 
market  value  of  the  instrument  {with 
those  features). 

(b)  Equity  features.  The  equity 
features  of  an  instrument  are  the  right  to 
convert  it  ii  *.o  stock  and  the  right  to 
contingent  payments  (other  than  a  call 
premium). 

(c)  Special rv'e.  Paragraph  (a)  of  this 
section  shall  be  applied  by  substituting 
"Forty-five  percent"  for  "Fifty  percent" 
if  clear  and  convincing  evidence  shows 
!hat,  on  the  day  of  issue,  both  the  issuer 
,ind  holder  reasonably  believe  that — 

(1)  The  fair  market  value  of  the 
instrument  without  its  equity  features  is 
:'ot  less  than 

(2)  Fifty  percent  of  the  actual  fair 

'  market  value  of  the  instrument  (with 
I. lose  features). 

(d)  Meaning  of  terms.  The  following 
niies  apply  for  purposes  of  the 
regulations  under  section  385: 

(1)  Contingent  payment.  The  term 
"contingent  payment"  means  any 
payment  other  than  a  fixed  payment  of 
principal  or  interest. 

(2)  Fixed  payments;  interest.  An 
instrument  provides  for  fixed  payments 
of  interest  if  both  of  the  following 
conditions  are  satisfied: 

(i)  Interest  at  a  definitely 
ascertainable  rate  is  due  on  definitely 
ascertainable  dates. 

(ii)  Except  as  provided  in  paragraph 
(d)(5)  of  this  section,  the  holder's  right  to 
receive  interest  when  due  (or  within  90 
days  thereafter)  cannot  be  impaired 
without  the  holder's  consent. 

(3)  Fixed  payments:  principal.  An 
instrument  provides  for  the  fixed 


payment  of  principal  if  both  of  the 
following  conditions  are  satisfied: 

(i)  A  definitely  ascortainahle  principal 
sum  is  payable  on  demand  or  due  on 
definitely  ascertainable  dfites. 

(ii)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  the  holder's  right  to 
receive  principal  when  due  cannot  be 
in:paired  without  the  holder's  consent. 

(4)  Definitely  ascertainable,  (i)  A  late 
of  ir.terest  is  doHnitely  ascertainable  if  it 
is  applied  to  a  definitely  ascertainably 
principal  sum  and  if  it  is — 

(A)  An  invariable  rate  or 

(B)  A  variable  rate  determined 
according  to  an  external  standard  that  is 
not  subject  to  the  borrower's  control  and 
that  is  not  related  to  the  success  or 
failure  of  the  borrower's  business  or 
activities. 

(ii)  A  principal  sum  is  definitely 
ascertainable  if  it  is — 

(A)  An  invijiiabl.?  sum,  or 

(B)  A  variable  sum  determined 
according  to  an  external  standard  that  is 
not  subject  to  the  borrower's  control  and 
that  is  not  related  to  the  success  or 
failure  of  the  borrower's  business  or 
activities. 

A  principal  sum  is  not  variable  simply 
because  it  is  within  the  borrower's 
control  to  prepay  all  or  a  portion  of  the 
principal  sum. 

(5)  E.\ccptions.  The  classification  of  a 
payment  as  fixed  is  not  affected  by  the 
fact  that: 

(i)  The  instrument  is  issued  under  an 
indenture  that  satisfies  the  requirements 
of  section  316  of  the  Trust  Indenture  Act 
ofl939(15U.S.C.  §77ppp); 

(ii)  A  holder's  right  to  receive  interest 
or  principal  may  be  impaired  by  the 
operation  of  the  Federal  bankruptcy 
laws  (Title  11,  U.S.C).  the  Railroad 
Modification  Act  (47  U.S.C.  §  20b).  or  a 
similar  provision  of  law;  or 

(iii)  A  holder's  right  to  receive  interest 
or  principal  may  be  impaired  in  the 
event  of  the  inbolvcncy  of  the  issuing 
corporation  (either  in  the  sense  that  the 
corporation  is  not  able  to  pay  its  debts 
as  they  become  due  or  in  the  sense  that 
its  liabilities  exceed  its  assets). 

(6)  Illusory  contingencirs.  For 
purposes  of  this  p-iragraph  (d),  the 
Commissioner  may  disregard  a 
contingencv  where  there  is  no 
reasonably  foreseeable  circumstance  in 
which  it  could  affect  the  likelihood  of 
payment. 

(7)  Certain  guarantees.  If — 

(i)  .\  paviii'^nt  dors  not  satisfy  'he 
rrqiiirem.ents  of  p-nragraph  (d)  (2)  or  (3) 
of  this  section,  but 

(ii)  The  payment  is  guaranteed 
(directly  or  indirectly]  by  any  person, 
then  (dependi.ag  on  the  facts  and 
circumstances)  the  Commissioner  may 


treat  the  payment  as  fixed.  See  example 
(5)  of  §  1.385-10(c). 

(8)  Examples.  For  examples  that 
illustrate  the  application  of  this 
paragraph  (d),  see  paragraph  (a)  of  each 
of  the  examples  in  paragraph  (e)  of  this 
section. 

(9)  Other  terms,  (i)  For  the  definition 
of  the  term  "fair  market  value",  see 

§  1.385-3(b). 

(ii)  For  the  definition  of  the  term 
"hybrid  instrument",  see  §  I.SS.S-Sfe). 

(iii)  For  the  definition  of  the  term 
"instrument",  see  §  1.38.'5-3(c). 

(e)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section.  It  is  assumed  that  §  1.305-6 
does  not  apply  to  the  instruments 
described  in  these  examples. 

Example  (1).  (a)  On  July  1,  1987. 
corporation  ]  issues  subordinater.  income 
debenture  bonds  in  the  principiil  .imoiint  of 
$1,OCO  each.  The  bonds  pay  iiitf  rest  at  the 
rate  of  8  percent  a  year.  Hcwevor.  interest  is 
payable  only  if  earned.  The  bonds  are  due  on 
December  31,  2006.  Based  on  these  facts,  each 
bond  provides  for  a  fixed  p.iymerit  of  Si, 000 
in  pnncipal  on  December  31,  2006,  but  for 
contingent  payments  of  interest. 

(b)  Assume  that  the  fair  market  value  of  the 
8-percent  subordinated  income  debenture 
bonds  is  $1,000  each.  The  bonds  without  their 
equity  features  would  be  $1,000  noninterest- 
bearing  subordinated  debenture  bonds  due 
on  December  31,  2006.  Assume  thai  the  fair 
market  value  of  such  instruments  would  be 
$261  each.  Based  on  these  facts,  the 
subordinated  income  debenture  bonds  are 
treated  as  stock  because  the  fair  market 
value  of  each  debenture  bond  without  its 
equity  features  [i.e.,  $261)  is  less  than  50 
percent  of  its  actual  fair  market  value  (i.e.. 
$1,000/2  -•=  $500). 

Example  (2).  (a)  On  March  1, 19R8, 
corporation  M  issues  6-peicent  subordinated 
inco.Tie  debentures  in  the  principal  amount  of 
$1,000  each  due  on  March  1.  2038.  Annual 
payment  of  interest  is  mandatory  if  net 
income  is  available  and  optional  otherwise. 
Accumulated  interest  must  be  paid  in  all 
events  at  maturity.  Based  on  these  facts,  each 
debenture  provides  for  fixed  payments  of 
$1,000  in  principal  and  $3,000  in  simple 
interest  on  March  1,2038. 

(b)  Assume  that  the  fair  market  value  of  thr 
6-percent  subordinated  income  debenture."-  is 
$1,000  each.  The  debentures  v/ithout  their 
equity  features  would  provide  for  the 
payment  of  $4,000  (total  principal  and 
interest)  on  March  1,  2038,  and  would  be 
subordinated  to  the  general  creditors  of  M. 
Assume  that  the  fair  market  value  of  such 
instruments  would  be  $265  each.  Based  on 
these  facts,  the  income  de!/L'ntures  are 
treated  as  stock  because  the  fair  market 
value  of  each  income  debenture  v/ithout  its 
equity  features  [i.e.,  S265)  is  less  than  50 
percent  of  its  actual  fair  market  value  (i.e., 
$1,000/2  =  $500), 

Example  (3).  (a)  On  February  7,  1987. 
corporation  P  issues  written  obligations 
called  "debenture  preference  stock  "  in  li..' 
principal  amount  of  $50  each.  The  debentuie 
preference  stock  bears  interest  at  6  percent  a 
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(including  all  accrued  but  unpaid  dividends) 
are  payable  out  of  all  "legally  available 
funds."  Under  applicable  local  law.  this 
means  that  the  preferred  stockholders  have 
an  absolute  right  to  compel  mandatory 
redemption  payments  subject  to  only  two 


straight  debt  instruments,  they  are  treated  as 
indebtedness. 

Example  (2j.  The  facts  are  the  same  as  in 
example  (1).  except  that  the  instruments 
issued  by  M  are  9-percent  Series  B  income 
bonds.  Interest  is  not  payable  on  the  Series  B 
innoTno  KnnHc  nnlpQQ  pampd  and  is 


Example  (7).  The  facts  are  the  same  as  in 
example  (6),  except  that  the  Series  C 
convertible  bonds  pay  2-percent  interest  and 
are  convertible  into  four  shares  of  stock  of  M. 
A  Series  C  bond  without  its  equity  features 
would  be  a  $1,000,  2-percent  bond  due  on 
lanuarv  1.  2015.  Assume  that  the  fair  market 
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year.  In  addition,  at  the  discretion  of  the 
board  of  directors  of  P,  the  holders  of  the 
debenture  preference  stock  may  share  in  the 
profits  of  P  after  a  dividend  of  S6  has  been 
paid  on  each  share  of  P's  common  stock.  The 
debenture  preference  stock  matures  on 
December  31,  2017,  except  that  the  maturity 
may  be  extended  from  time  to  time  (but  in  no 
event  beyond  December  31.  2037)  at  the 
discretion  of  P's  bod'-d  of  directors.  Based  on 
these  facts,  the  debenture  preference  stock 
provides  for  fixed  payments  of  interest  at  a 
rate  of  6  percent  and  a  fixed  payr^.ent  of  $50 
in  principal  on  December  31.  2037. 

(b)  Assume  that  the  fair  market  value  of  the 
df.'bent:jre  preference  stock  is  $50  each.  The 
debenture  preference  stock  without  its  equity 
features  would  be  6-pe!-cent  nonparticipating 
debentures  due  on  December  31,  2037. 
Assume  thai  the  fair  market  value  of  such 
instruments  would  be  .S20.12  each.  Based  nn 
these  facts,  the  debenture  preference  s'o::k  is 
treated  as  stock  because  its  fair  market  value 
without  equity  features  (i.e .  $20.12)  is  less 
than  50  percent  of  its  aJual  fair  market  value 
(i.e..  $50/2  =  $25). 

Example  (4).  (a)  On  December  1, 1989, 
corporation  T  issues  variable  interest  notes  in 
the  principal  amount  of  $1,000  each.  1  he 
notes  pay  interest  at  a  rate  that  may  vary 
between  2  percent  and  10  percent,  depending 
on  the  earnings  of  T.  The  tjoard  of  directors 
of  T  may,  in  its  discretion,  defer  all  payments 
of  interest  until  the  notes  mature  on 
December  1,  2014.  and  may  subordinate  the 
notes  to  other  debts  of  T.  Based  on  these 
farts,  each  note  p.'-ovides  for  fixed  payments 
of  Sl.OOO  in  principal  and  S500  in  interest  (i.e.. 
2  percent  x  $1,000  x  25  years)  on  December  1. 
2(il4. 

(b)  .Assume  that  the  fair  market  valaf  of  the 
variable  interest  notes  is  $1,000  each.  The 
notes  without  their  eouity  features  would 
provide  for  the  payment  of  $1,300  (total 
principal  and  interest)  on  December  1.  2014, 
and  would  be  subject  to  subordi.iiition  at  the 
discretion  of  the  board  of  directors  of  T. 
Assiimc  that  the  fair  market  value  of  such 
insirurnents  would  be  $219  each.  Based  on 
ihe'if'  f^cts,  the  variable  interest  notes  are 
treated  as  stock  because  the  fair  market 
value  cf  each  note  without  its  equity  features 
i.e..  $219)  is  less  than  50  percent  of  its  actual 
fair  market  value  i.e..  $1,000/2  =  5500). 

Example  (5).  (a)  on  April  1,  1S34, 
cnr[ioraiion  U  issues  in.Tatior.  prevision  notes 
in  the  principal  arr.oum  of  $557,700.  The  notes 
pay  interest  at  a  fixed  rate  of  6  percent  on  a 
fluctuating  maturity  value,  and  are  due  on 
April  1,  1994.  The  maturity  value  is 
determined  according  to  the  Consumer's 
Price  Index,  published  monthly  by  tlie  Bureau 
of  Labor  Statistics.  Ba.sed  on  those  facts,  the 
inflation  provision  notes  provide  for  fixed 
payments  of  both  principal  and  inteiest.  See 
paragraph  (d)  (4)  (i)  [.\]  and  (ii)  (B)  of  this 
section. 

fb)  The  inflation  provision  notes  are 
treated  as  indebtedness  because  they  are 
straight  debt  instruments. 

Example  (6).  (a)  Corporation  W  owns  a 
tract  of  land  and  is  building  350  houses  there. 
On  August  15, 1985,  P  lends  $300,000  to  W 
pursuant  to  written  agreement.  The 
agreement  provides  that  W  will  pay  $175,000 


to  P  "in  lieu  of  interest,"  with  $500  payable  on 
the  sale  of  each  house.  In  addition,  W  is 
obligated  to  return  P's  $300,000  investment  on 
demand  at  any  time  after  December  31. 1990. 
The  loan  is  secured  by  the  general  credit  of 
W,  and  the  written  agreement  contains 
appropriate  protective  provisions.  Based  on 
these  facts,  the  written  agreement  provides 
for  the  fixed  payment  of  $300,000  in  principal 
and  for  contingent  payment  of  $175,000. 

(b)  Assume  that  the  fair  market  value  of  the 
obligation  to  P  is  $300,000.  The  obl'gution 
without  its  equity  features  would  be  a 
noninlerest-bearing  note  fcr  5300,000  due  on 
December  31, 1990.  Assut.b  that  the  fair 
market  value  of  such  a  note  would  be 
$170,000.  Based  on  these  facts,  the  obligation 
to  P  is  treated  as  indebtedness  because  its 
fair  market  value  without  equity  features  [i  e., 
$170,000)  its  not  less  than  50  percent  of  its 
actual  fair  market  value  (i.e..  £3Ct).000/ 
2  ==51,50.000). 

Example  (7).  (a)  On  May  1. 1982, 
rorpnration  X  issues  subordinated 
debentures  due  r.n  May  1. 1992,  in  the 
prir.cipHl  amount  of  Sl.OOO  each.  Interest  is 
!)iiyable  annually  at  ths  fixed  rate  of  7 
percent  a  year.  Addi'loral  ir.terest.  which  is 
coniingcnt  on  the  new  p.'ofits  of  X.  is  payable 
at  a  maximum  rate  of  1  pc-cent  a  year. 
Default  in  payment  of  ir.terest,  while  not 
accelerating  the  ni  jtu'i'y  of  the  debenture, 
gives  rise  ;o  a  cause  of  ac'icr.  v.hich  the 
debenture  holder  may  maintain  against  X  for 
nonpayment  of  interest.  Eised  en  thtje  facts. 
p.ich  debenture  provides  for  a  fixed  Sl.OOO 
p.ivmrnt  of  principal  and  fcr  fixed  paym.ents 
of  interest  at  the  rate  of  7  percent  a  year. 

(b)  As.sume  that  the  fa::  market  value  cf  the 
subordinated  debentures  is  $1,000  eu.;h.  The 
debentures  wi'hout  their  equity  features 
would  be  7  percent  subordinated  debentures 
with  no  provision  for  additior.al  interest. 
Assume  !h.3t  the  fair  market  value  of  such 
debentures  would  be  S&4^J  each.  Based  on 
these  facts,  the  subordinated  debentures 
issued  by  X  are  treated  as  indebtedness 
because  the  fair  market  value  cf  c^ch 
debenture  without  its  equity  features  (i.e.. 
S940)  is  not  less  that  50  percent  of  its  actuiit 
fair  market  value /.c.  $1,000/2=5500). 

Example  (8)  (a)  Corpo.-ation  Z  owns  a 
large  iiaci  of  land  and  is  engaged  in  the 
business  of  deveiopi.-.g,  subdividing,  and 
selling  the  land.  On  Januai y  25.  lQo6.  Z  issues 
noninfcrcst-bea.ing  debenture  bor.ds  having 
a  face  value  of  S500.0-X'  af.d  a  maturity  date 
of  January  25.  2011.  The  retirement  ofi.he 
tionds  will  !■>'  <^ei;ure J  by  the  deposit  of  10 
percent  of  Z  s  gross  receipts  into  a  special 
bank  acco;;nt.  However,  if  Z  is  liq.iidated 
after  a!!  of  its  lands  have  beon  sold,  it  will 
hav  e  V.    further  obligation  to  retire  any  of  the 
oulslar;ding  bonds  unless  the  10  percent 
payments  have  net  been  .T.ada  as  requi.-ed. 
Based  nn  these  farts,  the  bonds  do  not 
provide  for  fixed  paym»en!s  of  either  principal 
or  interest. 

(b)  The  debenture  bonds  without  their 
equity  features  would  pay  neither  principal 
nor  interest.  Such  instruments  would  be 
worthless.  Therefore,  the  debenture  bonds 
are  treated  as  stock. 

Example  (9).  (a)  On  August  1, 1963.  U.  an 
industrial  corporation,  issues  debentures  in 
the  principal  amount  of  $1,000  each.  The 


debentures  pay  interest  at  a  fixed  rate  of  8 
percent,  are  due  on  August  1. 1993,  and 
provide  for  the  payment  of  principal  and 
interest  in  German  marks  at  the  exchange 
rate  in  effect  on  August,  1, 1983.  Based  on 
these  facts,  the  debentures  provide  for  fixed 
payments  of  both  principal  and  interest.  See 
paragraph  (d)(4)  (i)(B)  and  (ii)(B)  of  this 
section. 

(b)  The  debentures  are  treated  as 
indebtedness  because  they  are  straight  debt 
instruments. 

Example  (10/.  (a)  On  September  1.  1984, 
corporation  \V  issues  floating  rate  notes  in 
the  principal  amount  of  $100,000.  The  notes 
pay  interest  at  3  percentage  points  above  the 
piime  rate  and  are  due  on  September  1,  1994. 
Based  on  these  facts,  the  floating  rate  notes 
provide  for  fixed  payments  of  both  principal 
and  interest.  See  pars-graph  (d)(4)  (i)(B)  and 
(iij(A)  of  this  section. 

(b)  The  floating  rate  notes  are  treated  as 
indebtedness  becau.'-e  they  are  straight  debt 
instruments. 

Example  (11).  (a)  .\  and  B  each  own  50 
percent  of  the  only  class  of  stotk  of 
co-porfat^on  X,  In  addil.;jn  to  the  outstanding 
stock.  X  has  outstanding  debentures  held  by 
independent  creditors.  On  January  1. 1988.  X 
redeems  all  of  A's  stock  in  exchange  for  a  10- 
year  note  kvith  a  principal  amount  cf  S5O0,OO0. 
Under  the  terms  of  the  note,  interest  on 
outstanding  principal  is  pi^yable  annually  at  a 
rate  of  10  percent.  L'nder  applicable  local 
law.  the  note  is  treatel  a?  indebtedness. 
However,  under  local  law.  each  paym.ent  of 
principal  and  interest  is  subject  to  the 
restriction  that  no  payment  may  be  made  at  d 
time  v\hen  the  corporation  is  (or  would  be 
rendered)  insolvent  (i.e..  unable  to  pay  its 
debts  as  they  become  due).  The  insolvency 
restriction  does  not  affect  the  classification  of 
the  principal  or  interest  paym.ents  as  fixed 
payments.  See  paragraph  (dj(5j(iii)  cf  this 
section.  Therefore,  the  note  provides  for  fixed 
payments  of  both  principal  and  interest. 

(b)  The  note  is  treated  as  indebtedness 
because  it  is  a  straight  debt  instrument.  The 
result  would  be  the  sam.e  if.  under  local  law, 
payments  could  not  be  m.adc  when  X's 
liabilities  exceeded  its  assets. 

Example  (121.  (a)  The  facts  are  the  same  as 
in  example  (11)  except  that,  under  local  law, 
the  payments  of  principal  and  interest  on  the 
note  are  subject  to  the  additional  restriction 
that  each  payment  can  only  be  .made  out  oT 
X's  earned  surplus  Based  on  these  facts,  the 
note  does  not  provide  fur  fixed  pa>  ments  of 
principal  or  interest. 

(b)  The  note  w;thnut  its  equity  f?a!u'es 
would  pay  neither  pri;;cipa!  nor  ii'terest.  Such 
un  instrument  would  be  wo.'-thless.  Therefore, 
the  note  is  treated  as  stock. 

Example  (13).  (a)  On  January  1,  1990. 
corporation  Y  issues  10.000  shares  of  $100  par 
value  cumulative  preferred  stock.  The 
preferred  stock  prov  ides  for  an  S8  dividend, 
payable  annually,  and  for  mandatory 
redem.ption  beginning  on  January  1. 1996. 
Twenty  percent  of  the  preferred  stock 
(selected  by  lot)  must  he  redeemed  on 
January  1  of  each  of  1996. 1997,  1998, 1999, 
and  2000.  The  redemption  price  is  $100  plus 
all  accrued  but  unpaid  dividends.  Annual 
dividends  are  payable  only  out  of  Y's  earned 
surplus  but  mandatory  redemption  payments 
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(ii)  This  section  does  not  apply  to  any 
instrument  held  by  an  independent 
creditor  (as  defined  in  §  1.385-6(b)). 

(4)  Two  classes  treated  as  one. 
Depending  on  the  facts  and 

firr.iimctnnrfc    fiA:n  r\r  mr\m  r^accac  nf 


not  apply  to  the  det>entures  upon  their 
issuance. 

Example  (4).  A,  B,  and  C  each  own  %  of 
the  common  stock  of  corporation  Z.  Pursuant 
to  a  plan,  Z  issues  $100,000  of  10-year,  8- 
percent  debentures  to  A,  $100,000  of  12-yenr, 


for  1,000  shares  of  class  B  stock.  The  class  B 
stock  is  nonvoting  until  all  the  Class  A  shares 
are  redeemed  for  $1,0(X)  each.  At  least  70 
percent  of  D's  earnings  and  profits  miUst  be 
used  each  year  to  retire  the  notes  and  to 
redeem  the  class  A  stock.  I  had  no  control 
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(including  all  accrued  but  unpaid  dividends) 
are  payable  out  of  all  "legally  available 
funds."  Under  applicable  local  law.  this 
means  that  the  preferred  stockholders  have 
an  absolute  right  to  compel  mandatory 
redemption  payments  subject  to  only  two 
restrictions.  First,  mandatory  redemption 
payments  are  not  permitted  if  Y  is  (or  would 
be  rendered)  insolvent  [i.e.,  not  able  to  pay 
its  debts  as  they  become  due).  Second, 
mandatory  redemption  payments  are  not 
permitted  if  they  would  impair  Y's  capital 
[i.e..  if  the  fair  market  value  of  Ys  rtriwining 
assets  would  be  less  than  the  sum  of  Y's 
liabilities  and  the  liquidation  value  of  other 
classes  of  preferred  stock  that  are  senior  or 
equal  in  rank).  Based  on  Ihese  f-icts,  the 
preferred  siock  is  trea'.pd  as  an  ins'rument. 
See  example  (2)  of  §  1.385-10(c).  Each  share 
of  preferred  slock  provides  for  fixed 
payments  of  S29.60  on  January  1.  19<I5  !S20 
redemption  payment  4-(S8  dividend  <  61/5), 
$31.20onlanuary  1.1997  (S20 -I- (58x7) /5), 
$32.80  on  January  1.  Ipna  (S:0  +  (S8  :S]l5], 
$34.40  on  January  1.  Ii>a9  (420  +  (S8  •  91/5), 
and  $36.00  on  January  1,  2000  (S20+  (S8  <  10)/ 
5). 

(b)  Assume  that  the  f  ^ir  market  value  of  a 
share  of  preferred  stock  is  SI 00.  The  preferred 
slock  without  its  equi'.y  features  wui'ld 
provide  for  the  ^  .ymrr.t  en  January  1  of  1996. 
1997, 1998, 1999  and  2000.  respectively,  of 
$29.60,  $31.20,  $32.80.  $34.40  and  $36.  Assume 
that  the  fair  market  value  of  an  instrument 
providing  for  such  payments  would  be  $66.35, 
Based  on  these  facts,  the  preferred  stock  is 
treated  as  indebtedr.t'ss  because  the  fair 
market  value  of  each  share  of  prsfer-ed  stock 
without  its  equi'.y  features  [i.e..  SOO.Sj)  is  not 
lets  than  50  percent  of  its  actual  Ulr  market 
value  (y.e..  $100/2 =$50). 

Example  (Uj.  (a)  R  is  a  corporatiun  in  the 
business  of  purchasing  and  operating  office 
buildings  and  other  commercial  real  property. 
On  January  1, 1990.  R  purchases  an  office 
building  from  uivclaied  corporation  S  for  a 
purchase  price  of  $20  million.  R  pays  S5 
million  in  cash  and  issues  a  15  year.  12- 
percenl  note  for  the  remaining  $15  million  of 
the  purchase  price.  The  note  is  secured  by  a 
first  mortgage  on  the  oifit.e  building  but  is 
otherwise  nonrerou'-se  with  respect  to  R.  The 
fair  market  value  of  the  cffice  building  is  $20 
million  and  it  is  customary  under  the 
circums'arces  for  the  purchase  of  the 
building  tc  be  financed  nn  a  nonrecourse 
basis.  Based  on  these  facts,  the  note  provides 
for  fixed  p^yn-ients  of  principal  and  interest. 

(b)  The  note  is  treated  as  indebtedness 
because  it  is  a  straight  debt  instrument. 

(f)  Additional  illustrations.  The 
following  examples  are  additional 
illustrations  of  the  application  of  this 
section.  It  is  assumed  that  §  1.385-6 
does  not  apply  to  the  instruments 
described  in  these  examples. 

Example  (7).  On  January  1. 1990. 
corporation  M  issues  7  percent  Series  A 
bonds  in  the  principal  amount  of  $1,000  each. 
The  bonds  are  due  on  January  1,  2015.  and 
are  secured  by  the  general  credit  of  M.  They 
are  registered  with  the  Securities  and 
Exchange  Commission  and  sold  to  the  public 
at  par.  Because  the  Series  A  bonds  are 


straight  debt  instruments,  they  are  treated  as 
indebtedness. 

Example  f2J.  The  facts  are  the  same  as  in 
example  (1),  except  that  the  instruments 
issued  by  M  are  9-percent  Series  B  income 
bonds.  Interest  is  not  payable  on  the  Series  B 
income  bonds  unless  earned  and  is 
noncumulative.  A  Series  B  bond  without  its 
equity  features  would  be  a  $1,000  noninterest- 
bearing  bond.  Assume  that  the  fair  market 
value  of  such  a  noninterest-bearing  bond 
would  be  $184.  Based  on  these  facts,  the 
Series  B  income  bonds  are  ire'ated  as  stock 
btjcause  the  fair  market  value  of  each  bond 
without  its  equity  features  [i.e..  $184]  is  less 
than  50  percent  of  its  actual  fair  .market  value 
[i.e..  $1.000/2  =  $500). 

Example  (31.  The  fads  are  the  same  as  in 
example  (2).  except  that  the  Series  B  income 
bonds  are  due  on  January  1,  2000.  A  Oeries  B 
bond  without  its  equity  features  would  be  a 
$1,000  noninterest-bearing  bond  due  on 
Janu.Hry  1.  2000.  Assume  that  the  fair  market 
value  of  such  a  noninterest-bearing  bond 
would  be  $508.  Based  on  these  facts,  the 
Seri.js  B  income  bonds  are  treated  as 
ind';btedness  because  the  fair  market  value 
of  e  ii;h  bond  without  'ts  equi'v  features  [i.e.. 
$508)  is  not  less  than  .50  percent  of  its  actual 
fair  market  value  [i.e.  $1  00O/2  =  $5001. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3).  pxcepl  that  the  Series  B  income 
bfincis  bear  10-percent  interest  and  are 
subordinated  to  the  genera.!  creditors  of  M.  A 
Series  B  bond  without  its  equity  features 
would  be  a  Sl.OOO  subo.'-dmaitd  no.^interest- 
bearing  b'md  due  on  January  1,  2000.  .\s3ume 
that  the  fair  market  value  of  su-.h  a 
subordiriated  noninier^sl-bearing  biind  would 
be  $463.  Based  on  the.se  facts,  the  Scries  B 
income  bonds  are  tre  iled  as  stock  because 
the  fair  market  value  of  earh  bond  without  its 
equity  features  [i.e..  $463)  is  less  than  50 
pel  cent  of  its  actual  fair  m.arket  v;ilue  [i.e.. 
$1,000/2  =  $5001. 

Example  l~J.  The  facts  are  the  same  as  in 
example  (2).  except  that  the  Series  B  income 
bonds  pay  8-percent  cum.ulative  interest,  and 
accumulated  interest  becomes 
unconditionally  due  at  maturity.  A  Series  B 
bond  without  its  equity  iV.itures  would  be  a 
$1,000  bond  paymg  s.mp'e  interest  at  8 
percent,  with  the  interest  not  due  until 
maturity  on  January  1,  2015.  Assume  that  the 
fair  market  value  of  such  an  instrument 
would  be  $553.  Based  on  these  facts,  the 
Series  B  income  bonds  are  treated  as 
indebtedness  because  the  fair  market  value 
of  each  bond  without  iis  equity  f.i.ituros  [i.e.. 
$553)  is  not  less  than  50  percent  nf  its  actual 
fair  market  value  [i.e..  S1.000/2  =  $500). 

Example  (6j.  The  f<>cts  are  the  same  as  in 
example  (1).  except  that  the  instruments 
issued  by  M  are  6-percent  Series  C 
convertible  bonds.  Each  Series  C  bond  is 
convertible  into  two  shares  of  common  stock 
of  .M.  A  Series  C  bond  without  its  equity 
fea'urts  would  be  a  Sl.OOO.  6-percent  bond 
due  on  January  1,  2015.  Assume  that  the  fair 
market  value  of  such  a  bond  would  be  ?883. 
Based  on  these  facts,  the  Series  C  convertible 
bonds  are  treated  as  mdebtedness  because 
the  fair  market  value  of  each  bond  without  its 
equity  features  [i.e.,  $883)  is  not  less  than  50 
percent  of  its  actual  fair  market  value  [i.e.. 
$1,000/2  =  $500). 


Example  (7).  The  facts  are  the  same  as  in 
example  (6).  except  that  the  Series  C 
convertible  bonds  pay  2-percent  interest  and 
are  convertible  into  four  shares  of  stock  of  M. 
A  Series  C  bond  without  its  equity  features 
would  be  a  $1,000,  2-percent  bond  due  on 
January  1,  2015,  Assume  that  the  fair  market 
value  of  such  a  bond  would  be  $417.  Based  on 
these  facts,  the  Series  C  convertible  bonds 
are  treated  as  stock  because  the  fair  market 
value  of  each  bond  without  its  equity  features 
[i.e.,  $417)  is  less  than  50  percent  of  its  actual 
fair  market  value  [i.e..  $1,000/2  =  $500). 

Example  (Bj.  The  facts  are  the  same  as  in 
example  (1),  except  that  the  instruments 
issued  by  M  are  7-percent  Series  D 
convertible  income  bonds  due  on  January  1, 
2015.  The  Series  D  bonds  are  convertible  into 
two  shares  of  common  stock  of  M,  and 
accumulated  interest  on  the  Series  D  bonds  is 
unconditionally  due  at  maturity.  A  Series  D 
bond  without  its  equity  features  would  be  a 
$1,000  bond  paying  simple  interest  at  7 
percent  with  the  interest  not  due  until 
maturity  on  Jarmary  1.  2015.  Assume  that  the 
fair  market  value  of  such  a  bond  would  be 
$506.  Based  on  these  facts,  the  Series  D 
convertible  incjme  bonds  are  treated  as 
indebtedness  because  the  fair  market  value 
of  each  bond  without  its  equity  features  [i.e.. 
$506)  is  not  less  than  50  percent  of  its  actual 
fair  market  value  [i.e.,  $1,000/2 =$500). 

E.Kom.ple  [9).  The  facts  are  the  same  as  in 
example  (4),  except  that  the  Series  B  income 
bonds  are  privately  placed  with  corporation 
X.  In  reliance  on  an  independent  appraisal, 
both  X  and  M  reasonably  believe  that  the  fair 
market  value  of  the  Series  B  income  bonds 
without  their  equity  features  is  $510  ea.ch. 
Based  on  these  facts,  the  Series  B  income 
bonds  are  treated  as  indebtedness.  See 
paragraph  (c)  of  this  section. 

§  1.385-6    Proportionality. 

(a)  In  general— [1]  Scope.  This  section 
applies  to  a  class  of  instruments  if 
holdings  of  stock  and  the  instruments 
are  substantially  proportionate.  This 
section  affects  hybrid  instruments, 
instruments  not  issued  for  money, 
instruments  that  are  payable  on 
demand,  and  certain  ot.her  instmmt:nts 
where  there  is  a  change  in  terms  or  a 
failure  to  pay  principal  or  interest,  or 
where  a  corporation's  debt-to-equity 
I  alio  is  excessive. 

(2)  Proportionality,  (i)  Substantial 
proportionality  is  determined  from  all 
relevant  facts  and  circumstances, 
including  family  or  other  relationships 
described  in  section  318(a). 

(ii)  Stock  constructively  owned  under 
section  318(a)(4)  (relating  to  options)  is 
taken  into  account  to  the  extent  it  is 
reasonable  to  expect,  at  the  time  of  the 
determination,  that  the  options  may  be 
exercised. 

(3)  Exceptions,  (i)  This  section  does 
not  apply  if  a  corporation's  stock  and 
instruments  are  widely  held  and  the 
instruments  are  separately  traded  and 
readily  marketable. 
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creditor  K,  Based  on  these  facts,  holdings  of 
the  X  stock  and  the  Class  B  debentures  are 
not  substantially  proportionate.  However,  on 
January  1, 1989,  A  voluntarily  under 
paragraph  (a)(.5)  of  this  section,  A's 
debentures  are  treated  as  a  separate  class 


1987,  pursuant  to  an  arrangement  between  A 
and  B.  X  does  no!  pay  the  $50,000  of  interest 
on  A's  note  and  X  pays  B  $50,000  less 
compensation  than  B  would  be  entitled  to 
under  Bs  employment  contract  with  X.  Based 
on  these  facts,  holdings  of  X's  stock  and  the 


of  this  section)  5  percent  or  more  in  value  of 
the  stock  of  corporation  Y.  Based  on  these 
facts,  stock  owned  by  Y  is  attributed  to  C 
under  the  constructive  ownership  rules  of 
section  318(a)  as  modified  by  paragraph  (b)|3) 
of  this  section.  Consequently,  C  does  not 

...:iU:_  tl -nf^  U„-U„-  «f  ^^,..^r,r.-,^U 
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(ii)  This  section  does  not  apply  to  any 
instrument  held  by  an  independent 
creditor  (as  defined  in  §  1.385-6(b)). 

(4)  Two  classes  treated  as  one. 
Depending  on  the  facts  and 
circumstances,  two  or  more  classes  of 
instruments  may  be  considered  together. 
For  example: 

(i)  If- 

(A)  Two  or  more  classes  of 
instruments  are  issued  pursuant  to  a 
pbn,  and 

(B)  Holdings  of  stock  and  the 
instruments  wi!!  be  substantially 
proportionate  on  completio.n  of  the  plan, 
then  this  section  applies  to  each 
inntrument  iiMinediatf-ly  affer  it  is 
is.'^ued. 

(ii)  If  (r.^gd.'-^Mrss  of  vvhelher  issued 
piirsuunt  to  a  plan) — 

[.\)  .Subsequent  to  their  issuance,  two 
or  more  classes  of  instruments  are 
treatL'd  as  a  amgle  claos,  and 

(B)  Consiuvrd  as  a  sinf^le  class, 
holdings  of  stock  and  such  class  are 
substantially  proportionate, 
then  this  section  anphfis  to  each  class 
beginning  al  the  time  of  such  treatment. 

(5)  One  class  treatsd  as  two.  If  Jwo 
portions  of  a  class  of  instru.ments  are 
treated  differently  [e.g..  interest  is  paid 
on  one  portion  but  not  en  the  other), 
then  each  portion  is  treated  as  a 
separate  class  begin.ning  at  the  lime  of 
such  treatment. 

(6)  lilustrciicns.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a): 

Example  {II.  A  and  B  each  own  50  percent 
of  the  stock  of  ccrporation  X.  In  .iddition.  A 
owns  40  percent  of  a  class  of  debentures 
ir.''ued  by  X,  and  B  cwns  the  remaining  60 
percent.  Ensed  on  ihesc  focls.  holdings  of  the 
debentures  and  holdings  of  s'ock  in  X  are 
substantially  propor'ionate.  and  this  section 
applies  to  the  debentures.  The  result  would 
be  the  same  if  the  debentures  owned  by  B 
were  ov-.ttcd  by  Bs  .■spouse. 

Example  12}  .A.  B,  and  C  each  own  100 
shares  of  common,  stock  in  cnrprration  Y.  Y 
has  no  other  siock  of  any  elates  outstanding 
However,  Y  doe.-;  ha\c  outstrinding 
subordinated  P-^jorr.'-nt  drbcntures  in  the 
principal  amount  of  $100,0,')0.  .\  owns  $40,000 
of  the  debentures,  B  owns  SnO.OOO,  C  owns 
$20,000  and  an  indepenriant  creditor  owns  the 
lemaining  $10,000.  D  isod  on  these  facts, 
holdings  of  the  debei''.'ure3  and  holdings  of 
.stock  in  Y  are  substantially  proportionate, 
and  this  section  applies  to  the  debentures 
held  by  A,  B  and  C  However,  this  section 
does  not  apply  to  the  debentures  held  by  the 
independent  creditor. 

Example  (3j.  The  facts  are  the  same  as  in 
example  (2),  except  that  .A,  B,  and  C  each 
own  $10,000  of  debentures,  and  the 
independent  creditor  owns  $70,900.  Based  on 
these  facts,  the  holdings  of  stock  and 
debentures  are  not  substantially 
proportionate.  Therefore,  this  section  does 


not  apply  to  the  debentures  upon  their 
issuance. 

Example  (4).  A,  B,  and  C  each  own  %  of 
the  common  stock  of  corporation  Z.  Pursuant 
to  a  plan,  Z  issues  $100,000  of  10-year,  8- 
percent  debentures  to  A,  $100,000  of  12-yer.r, 
6Vj-percent  debentures  tc  B.  and  $100,000  of 
15-year,  9-percent  debentures  to  C.  Bated  on 
these  facts,  upon  completion  cf  the  plan, 
holdings  of  the  debtrtu.f  s  .-nd  Z's  stock  are 
sul'Stantially  proport'ona'e.  Therefore,  this 
section  applies  to  the  debentures. 

Example  (5).  Corporation  P  owns  all  the 
sloi.k  of  corporations  S  and  T  In  addition,  S 
owns  05  percent  cf  a  cl-jr?5  of  debentures 
issr^ed  by  T.  Based  on  the-.!*  facts,  holdings  of 
the  T  stock  and  debentu.-es  are  substantially 
p:;  port'onate.  Therrtore,  this  section  applies 
to  the  debentures. 

Example  (6).  Corporation  V  has  more  than 
lOC.OOi)  shareholders.  On  January  1. 1990,  V 
issues  $10  of  debentures  nn  each  share  of 
stock  as  a  dividend.  The  stock  and 
debentures  are  traded  separht?ly  on  a 
national  securities  exchange.  Based  on  these 
facts,  this  section  does  not  apply  to  the 
debentures. 

Example  (7).  A  and  B  each  own  50  percent 
of  the  ccmm.on  stock  of  corporation  W.  In 
addition,  W  has  outstanding  $100,000  cf  6- 
percent  debentures  owned  entirely  by  A. 
Rased  on  these  facts,  this  section  does  not 
apply  to  the  debentures. 

Example  (8).  A  owns  all  100  shares  of  stock 
ill  cu.'poraiion  Y.  A  also  owns  50  percent  of  a 
class  of  scTiior  debentures  iss'ed  by  Y,  and  B 
ovvns  the  remaining  50  percent.  In  addition.  B 
owns  oil  of  a  class  of  junior  debentures 
issued  by  Y,  which  are  convertible  into  a 
total  of  100  shares  of  Y  stock  of  the  same 
class  as  that  held  by  A.  Further,  it  is 
reasonable  to  expect  that  B  m.ay  uUim.atf  !y 
exercise  the  conversion  priviiege.  Based  on 
these  facts,  holdings  of  stock  in  Y  and  the 
senior  debentures  are  treated  as  substantially 
proportionate  under  paragraph  (a)(2)  of  tliis 
section.  Consequently,  this  section  applies  to 
the  senior  debentures.  However,  holdings  of 
Y  stock  and  the  junior  debentures  are  not 
substantially  proportionate. 

Example  (9).  A  owns  ail  100  shares  of  stock 
of  corporation  U.  In  addition,  B  owns  $100,000 
cf  convertible  debentures  issued  by  U.  The 
dL'benturcs  ^re  convertible  into  1,000  shares 
of  U's  common  stock,  .-\ssume  that  it  is 
reasonable  to  expect  thai  3  may  ultimately 
exercise  the  convpi.^iin  prMlege.  Based  on 
these  facts,  B  is  treated  as  owning  1,000 
shares  of  U  common  stcck.  and  holdings  of 
the  convertible  debentures  and  stock  in  U  are 
substantially  proportionate  Therefore,  this 
section  applies,  and  the  convertible 
debentures  are  treated  as  stock  under 
paragraph  (c)  (relating  tc  hybrid  instruments). 

Example  (70).  Coiporetion  M  is  a  large 
manufacturing  companj  vvliose  products  are 
sold  through  independent  dealers.  In  order  to 
assist  individuals  who  do  not  have  enough 
capital  to  become  de.slers,  M  has  established 
a  dealer  investment  plan.  Pursuant  to  the 
dealer  investment  plan.  M  and  unrelated 
individual  I  organize  corporation  D  on 
January  1, 1982.  M  transfers  $900,000  to  D  in 
exchange  for  10-percent  notes  in  the  principal 
amount  of  $500,000  and  400  shares  of  class  A 
stock.  I  transfers  $100,000  to  D  in  exchange 


for  1,000  shares  of  class  B  stock.  The  class  B 
stock  is  nonvoting  until  all  the  Class  A  shares 
are  redeemed  for  $1,000  each.  At  least  70 
percent  of  D's  earnings  and  profits  miust  be 
used  each  year  to  retire  the  notes  and  to 
redeem  the  class  A  stock.  I  had  no  control 
o\  er  the  redemption  of  stock  and  no  right  to 
have  his  stock  redeemed  v.hile  any  of  the 
class  .\  stock  is  outstanding.  M's  investment 
will  thus  be  system.atically  elimindted.  and  I 
will  becom.c  the  sole  owner  of  D.  Because  the 
plan  is  akin  to  a  security  arrangement  (see 
exam.plc  (14)  of  §  1.305-"3!e!),  holdings  of  the 
stock  and  notes  are  not  substantially 
proportionate  Therefore.  th;s  section  does 
not  apply  to  'tie  notes,  [iowev^.  for  purposes 
of  section  1232  (relating  to  original  i.ssue 
discount),  the  issue  pr;ce  of  the  ncies  is  equal 
to  their  fair  market  value.  See  §  1.1232-.1;!.) 
[Z][\\}  (rrldting  to  investment  uni'^). 

Example  (11)  Corporation  S  is  a  smr.ll 
business  investment  rompiny  rperit'rg 
under  the  Small  Business  Investment  Act  of 
1958  (15  U.S.C.  661  and  folowing).  Individual 
I  is  an  electrical  engineer.  On  Ja.T^.-.ry  1,  1983, 
S  and  J,  who  are  otherwise  unre!.:'i.d.  for.m 
corporation  X  to  manufacture  high  technology 
electrical  com.ponents.  X  has  a  tiiial 
authorized  capita!  cf  2.00C  shares  of  comn^on 
stock.  S  transfers  $810,000  to  X  for  9-percent 
subordinated  debentures  in  the  prir.tipal 
amount  of  $800.000, 100  shares  (■:  common 
stock,  and  warrants  to  acquire  an  audition,;! 
900  shares  of  common  stock  a'  $100  a  shi^ie.  | 
transfers  SlM.OOO  to  X  fcr  1.000  shares  of. 
common  stock.  Based  or.  these  facts,  holdings 
of  the  stock  and  debentures  are  not 
substantially  proportionate.  Therefore,  this 
section  does  not  apply  to  the  subordinated 
debentures.  However,  for  purposes  of  section 
1232  (relating  to  original  issue  discount),  the 
issue  price  of  the  debentu.'es  is  equal  to  their 
fair  market  value.  See  §  1.1232-3(b)(2)(ii) 
(.'elating  to  investment  units). 

Exarr.ple  (12).  Corporation  T  is  a  medium- 
sized  supplier  of  computer  softw  are. 
Individual  K  is  the  manager  of  Ts  military 
applications  division.  On  January  1, 19&4,  K 
forms  corporation  Y  to  acquire  the  assets  of 
T's  m.ilitary  applications  division.  K  transfers 
$100,000  to  Y  for  all  100  shai-es  of  Y's 
outstanding  common  stock.  In  add.iio.n,  Y 
obtains  financing  from  the  followir'g  sources: 
$2  million  from  a  sm.all  business  in»x5lmenl 
company  for  8-percent  junior  subordinated 
debentures  and  warrants  to  acquire  100 
shares  of  common  stock.  $.1  million  from  an 
insurance  company  for  14-percenf  senior 
subordinated  debentures,  and  $2,500,000  from 
a  bank  for  10-percent  secured  notes.  K  is  not 
otherwise  related  to  T,  the  small  business 
investment  company,  the  insurance  company, 
or  the  bank.  Based  on  these  facts,  there  is  no 
substantial  proportionality  between  holdings 
of  stock  and  any  class  or  classes  of 
instrumrnts.  Therefore,  this  section  does  not 
apply  to  any  of  the  instruments.  However,  for 
purposes  of  section  1232  (relating  to  original 
issue  discount),  the  issue  price  of  the  junior 
subordinated  debentures  is  equal  to  their  fair 
market  value.  See  5  1.12.32-3(b)(2)(ii)  (relating 
to  investment  units). 

Example  (13].  A  is  the  sole  shareholder  of 
corporation  X.  On  January  1, 1987,  X  issues 
$50,000  of  Class  B  debentures  to  A  and 
$50,000  of  Class  B  debentures  to  independent 
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discount  under  section  1232(a)(3J  or 
amortizable  bond  premium  under 
§  1.61-12(c)(2). 

(2)  Special  rule.  For  purposes  of  this 
paragraph  (d),  the  reasonableness  of  a 
rate  of  interest  is  determined  on  the  dav 


property"  within  the  meaning  of  section 
351(b).  Thus,  no  gain  or  loss  is  recognized  on 
the  transfer  of  the  land  to  X  (see  section  351), 
and  X's  basis  in  the  land  is  the  same  as  it 
was  in  the  hands  of  A,  B,  and  C  (see  section 
362(a)(1)). 


J-  /.* 


(4)  Local  commercial  bank.  The  term 
"local  commercial  bank"  includes  any 
commercial  bank  at  which  the  issuing 
corporation  ordinarily  does  business. 

(5)  Illustrations.  The  following 
examples  illustrate  the  aDplication  of 
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creditor  K.  Based  on  these  facts,  holdings  of 
the  X  stock  and  the  Class  B  debentures  are 
not  substantially  proportionate.  However,  on 
January  1. 1989.  A  voluntarily  under 
paragraph  (a]{5)  of  this  section.  As 
debentures  are  treatud  as  a  separate  class 
beginning  on  January  1. 1989.  Thus,  they  may 
be  treated  as  stock  under  paragraph  (;)  of  this 
section  (relating  to  a  change  in  terms).  The; 
result  would  be  the  same  if.  on  Janunry  1, 
1989.  X  missed  an  interest  paym.ent  due  on 
A's  debentures,  but  made  the  payment  on  K's 
debentures.  In  this  event.  A's  debentures 
might  be  treated  as  stock  under  paragraph  (k) 
of  this  section  (relating  to  nonpayment  of 
interest). 

Example  (14).  (a)  A  and  B  each  own  .50 
percent  of  the  stock  of  corporation  Z,  a 
calendar  year  taxpayer.  Pursuant  to  a  plan.  Z 
issues  $100,000  of  Class  A  convertible 
debentures  to  A  on  January  1. 1983  and  issues 
$100,000  of  Class  B  convertible  debentures  to 
B  on  January  1, 1985.  Based  on  these  facts, 
Lhe  two  classes  of  debentures  are  considered 
together.  Therefore,  holdings  of  the 
debentures  and  the  stock  are  substantially 
proportionate  and  each  class  of  debentures  is 
treated  as  stock  upon  issu.ince  under  section 
1.385-6(c)  (relating  to  hybrid  instruments 
issued  proportionately). 

(b)  The  facts  are  the  same  as  in  (n)  except 
that  the  two  classes  of  debentures  are  not 
issued  pursuant  to  a  pl.Tn.  Based  on  these 
facts,  this  section  does  not  apply  to  ci.her 
class  of  debentures  upon  their  issuance. 

(c)  The  facts  are  the  same  as  in  [bj  e.xnept 
that  Z  fails  to  pay  interest  on  the  debentures 
accrued  during  1989.  Based  on  these  facts, 
this  section  applies  to  the  two  classes  of 
debentures  as  of  January  1.  1989  and  the 
debentures  may  be  treated  as  stock  under 
paragraph  (k)  of  this  section  (relating  !o 
nonpayment  of  interest].  See  paragraph 
(a)(4)(ii)  of  this  section. 

Example  (15).  E  owns  all  of  the  common 
stock  of  corporation  X.  In  addition.  F  (who  is 
unrelated  to  E)  owns  all  of  the  preferred 
stock  of  X.  The  preferred  stock  is  an  8- 
percent  nonparticipating,  nonconvertible. 
nonvoting  preferred  stock.  Further.  E  owns  a 
class  of  debentures  issued  by  X.  Based  on 
these  facts,  holdings  of  the  X  stock  and 
debenlur.'s  .ire  substanliai'.y  proportionate, 
and  this  sfciion  applies  to  the  debentures. 
However,  if  F  owned  all  of  the  debenaires. 
this  section  would  not  apply. 

(7)  Special  rule,  (i)  If.  pursu.'.r.t  to  an 
agreement  or  arrangement — 

(A)  The  femis  of  ar.  i.nstrumeni  issued 
to  a  shareholder  are  not  fixed  at  r.rni's 
length  or  the  instrument  is  not  enforced 
according  to  its  terms,  and 

(B)  There  are  related,  compensating 
non-arm's  length  transactions,  tlien  the 
Commissioner  may  treat  holdin'^s  of  the 
instrument  and  the  corporations  stock 
as  substantially  prcpcntionate. 

(ii)  The  follow.ing  examples  illustrate 
the  application  of  this  subparagraph  [7]: 

Example  (Ij.  A  and  B  each  own  .SO  percent 
of  the  common  stock  of  corporation  X.  On 
January  1, 1985.  A  lends  SoOO.OOO  to  X  in 
exchange  for  a  10-year.  10-percent  $500,000 
note.  B  is  the  general  manager  of  X.  During 


1987,  pursuant  to  an  arrangement  between  A 
and  B.  X  does  not  pay  the  S50.000  of  interest 
on  A's  note  and  X  pays  B  $50,000  less 
compensation  than  B  would  be  enliiled  to 
under  Bs  employment  contract  with  X.  Based 
on  these  facts,  holdings  of  X's  stock  and  the 
nc.te  will  be  treated  as  substantially 
proportionate.  Therefore,  this  section  applies 
to  the  note  and  the  note  may  be  reclassified 
as  stock  under  paragnf ';  C<]  of  'his  section 
(relating  to  nonpayment  of  interest). 

Example  [21.  C  and  D  e.ich  own  50  percciit 
of  the  stock  of  corporation  Y.  On  January  1. 
1937,  C  leases  a  townhouse  to  Y  for  a  ten- 
year  ter.m.  Y  agrees  to  pay  an  annual  rent  of 
$10,000  and  additional  rent  equal  to  20 
percent  of  the  net  annual  rentals  fiom  'he 
townhouse.  .'\lso  on  January  1. 1967.  as  part 
of  the  same  arrangement.  D  lends  $100,000  to 
Y  in  exchange  for  a  10-year  debenture.  Ten 
percent  annual  interest  is  payable  on  the 
debenture.  In  addition,  the  holder  of  the 
debenture  is  enUtled  to  contingent  annual 
interest  equal  to  20  percent  of  the  net  annual 
rentals  from  the  townhouse.  Based  on  these 
facts,  holdings  of  the  debenture  and  Y's  stock 
shall  be  treated  as  substantially 
proportionate.  Accordingly,  the  debenture 
will  be  treated  as  stock  under  paragr>iph  (c) 
of  this  section  (.'•elating-to  hybrid  instruments 
issued  proportionately). 

(b)  Independent  creditor— [\]  In 
general.  For  purposes  of  the  regulations 
under  section  385.  all  relevant  Tacts  and 
circumstances  must  be  taken  into 
account  in  determining  whether  a 
creditor  is  independent. 

(2)  Safe  harbor.  In  applying  this 
section  to  a  class  of  instruments  issued 
by  a  corporation,  a  creditor  is  deem.ed  to 
be  independent  if — 

(i)  Stock  owned  by  the  corporation 
would  not  be  attribut;^d  to  the  creditor 
under  the  constructive  ownership  rules 
of  section  318(a)  (as  modified  by 
subparagraph  (3)  of  this  paragraph  (b)], 
and 

(ii)  The  creditor's  holdings  of  stock 
and  iustrurnents  is^nieJ  by  the 
corporation  ere  not  sub^itantially 
proportionate. 

(,ij  Conctnictive  Lnvners.hlp.  For 
purposes  of  subparagr.jph  (2)(i)  of  this 
paragraph  (b) — 

(i)  The  constructive  ownership  rules  of 
section  31R(a)  shall  be  applied  by 
substituting  "5  percent"  for  "50  percent" 
in  sections  318(a)(2)(C)  and  318{al[:)J(C), 
and 

(ii)  In  determining  whether  any  person 
owns  5  percent  or  more  of  the  stock  of  a 
corporation,  stock  constructively  owned 
by  an  unrelated  person  under  section 
3i8(a)(4)  (relating  to  options)  is  not 
taken  into  account. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (b): 

Example  (1).  Individual  C  owns  (actually  or 
under  the  constructive  ownership  rules  of 
section  318(a)  as  modified  by  paragraph  (b)(3) 


of  this  section]  5  percent  or  more  in  value  of 
the  stock  of  corporation  Y.  Based  on  these 
facts,  stock  owned  by  Y  is  attributed  to  C 
under  the  constructive  ownership  rules  of 
section  318(a)  as  modifred  by  paragraph  (b)|.i) 
of  this  section.  Consequently.  C  does  not 
come  within  the  safe  harbor  of  paragraph 
(b)(2)  of  this  section  with  respect  to 
instruments  issued  by  Y. 

Example  (2).  Individual  A  owns  all  100 
outstanding  shares  of  stock  and  an  option  to 
acquire  an  additional  1.000  shares  of  stock  in 
corporation  X.  Individual  B  owns  an  option  to 
acquire  10  shares  of  slock  in  X.  Applying  the 
constructive  ownership  rules  of  section  318(a) 
as  modified  by  paragraph  (bl(3)  of  this 
section,  B  is  considered  to  own  10  out  of  HO 
outstanding  shares  of  stock  in  X.  There.''cr(}.  B 
does  not  come  within  the  safe  harbor  of 
paragraph  (b)(2)  of  this  section.  The  res  alt 
would  be  the  same  if  the  option  owned  by  B 
were  owned  by  B's  spouse. 

Example  (3).  Corporation  Y  obtains  a 
$100,000  loan  from  C.  an  unrelated 
commercial  bank.  As  a  condition  for  making 
a  loan.  C  obtains  the  right  to  designate  one  of 
Y's  directors.  Based  on  these  facts.  C  is  an 
independent  creditor  of  Y. 

Example  (4).  Individual  E  owns  96  percent 
of  the  stock  of  corporation  Z.  and  individual 
F  owns  the  remaining  4  percent.  In  addition, 
E  owns  96.2  percent  of  a  cLiss  of  debentures 
issued  by  Z,  and  F  owns  the  remaining  3.8 
percent.  Because  Fs  own  holdings  of  Z  stock 
and  debentures  are  substantially 
proportionate,  F  does  not  come  within  the 
safe  harbor  of  paragraph  (b)(2)  of  this  section. 

(c)  Hybrid  instruments — (1)  In 
general.  If  this  section  applies  to  a 
hybrid  instrument  immediately  after  it  is 
issued,  then  the  instrument  is  treated  as 
stock. 

(2)  Hybrid  instrument.  For  the 
definition  of  the  term  "hybrid 
instrument",  see  §  1.385-3(e). 

(3)  Illustration.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c): 

Example.  Corporation  X's  only  outstanding 
stock  is  100  shares  of  common  stock. 
Individual  A  owns  50  shares,  individual  B 
owns  30  shares,  and  individual  C  owns  20 
shares.  On  January  1. 1990.  X  issues  SlOO.onO 
of  convertible  debentures.  Si.xty  thousand 
dollars  of  the  convertujle  debentures  aie 
issued  to  A.  $25,G00  are  issued  to  B,  and  the 
reraaining  $15,000  are  issued  'o  C.  Based  on 
these  facts,  the  convertible  debentures  are 
Ireatad  as  stock. 

(d)  Instruments  not  issued  for 
money — (1)  In  general.  An  instrument 
issued  by  a  corporation  is  treated  as 
stock  if — 

(i)  This  section  applies  to  the 
instrument  immediately  after  it  is 
issued, 

(ii)  The  stated  annual  rate  of  interest 
on  the  instrument  is  not  reasonable 
(within  the  meaning  of  paragraph  (e)  of 
this  section),  and 

(iii)  The  issuance  of  the  instrument 
does  not  give  rise  to  original  issue 
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determined  in  the  same  manner  by 
excluding  liabilities  to  independent 
creditors  (except  in  computing 
stockholders"  equity).  Both  ratios  are 
determined  at  the  end  of  the  taxable 


(2)  Stockholders'  equity.  The 
stockholders'  equity  in  a  corporation  is 
the  excess  of — 

(i)  The  adjusted  basis  of  its  assets 
(less  reserves  for  bad  debts,  if 

1-  11_ 1-1,1 .:~,:1.^«.nnonf 


Assets— $10  million  cash.  Liabilities  and 
stockholders'  equity — $5.0  million 
debentures;  $4.8  million  bond  premium;  $9.8 
million  total  liabilities;  $0.2  million 
Stockholders'  equity=$10.0  million. 

Accordingly,  D  has  a  debt-to-equity  ratio  of 
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discount  under  section  1232(a)(3)  or 
amortizable  bond  premium  under 
§  1.61-12(c){2). 

(2)  Special  rule.  For  purposes  of  this 
paragraph  (d).  the  reasonableness  of  a 
rate  of  interest  is  determined  on  the  day 
an  instrument  is  issued. 

(3)  Exception,  (i)  This  paragraph  (d) 
does  not  apply  to  an  instrum.ent  that  is 
issued  in  exchange  for  an  equal  or 
greater  principal  amount  of 
indebtedness  of  the  issuing  corporation 
if— 

(A)  An  independent  creditor  holding 
the  outstanding  indebtedness  v.-ould.  in 
the  exercise  of  ordinary  diligence;  have 
agreed  to  the  exchange,  and 

(B)  The  issuing  corporation  would,  in 
the  exercise  of  ordinary  diligence,  have 
agreed  to  make  the  exchange  with  an 
independent  creditor  holding  the 
outstanding  indeb!e<]nebS. 

(ii)  For  purposes  of  subdivision  (i)  of 
this  subparagraph  (3),  the  principal 
amount  of  indcbtedne.ss  includes 
interest  accrued  but  unpaid  up  until  the 
date  of  the  exchange,  but  only  to  the 
extent  that  such  interest  is  paid  with 
principal  in  the  exchange. 

(4)  Illustrations.  The  following 
exam.ples  illustrate  the  application  of 
this  paragraph  (d); 

Example  (t).  ]  orj^anizes  cfirporation  VV  on 
December  10,  19B5  to  operate  a 
distributorship  of  radios,  television  sets,  and 
other  types  of  electrical  appliances.  On  the 
same  day.  J  transfers  certain  franchises  and 
other  assets  to  VV  in  exchange  for  all  of  VV's 
capital  stock  and  SlOO.fXX)  of  10-ye:-.r.  9- 
percent  debenture  bonds.  Assume  that  on 
December  10,  1985.  9  percent  is  not  a 
reasonable  rate  of  in'eies!  (vviihin  the 
meaning  of  paragraph  (e)  of  this  section). 
Based  on  these  facts,  the  debenture  bonds 
are  treated  as  s!;.ck. 

Example  (2).  Corporation  X  operates  a 
wholesale  electrical  supply  business.  In  the 
course  of  a  recap;ta!;z.al'r;n  on  December  .iO, 
1990.  X  issues  2.100  Clasa  B  debentures  to  L 
in  exchange  for  X  common  slock, 
[nmu.-Jiately  afle:  the  recapitalization.  L 
holds  90  percent  cf  the  common  stock  of  X. 
The  principal  amount  of  each  Class  B 
debenture  is  $100.  and  each  debenture  pays 
S50  a  year  in  interest.  A.-;sunie  that  on 
December  30,  1990,  50  percent  is  not  a 
reasonable  raie  of  mieiesi  (vviihin  the 
meaning  of  paragraph  (e)  oi  this  section). 
Based  on  these  facts,  the  (^1  ass  B  debentures 
issued  to  L  are  treated  as  stock. 

Example  (3).  On  January  1.  1987. 
individuals  A.  B.  and  C  transfer  a  tract  of 
undeveloped  land  and  54.500  in  cash  to  newly 
formed  corporation  X.  In  exchange,  each 
receives  100  shares  of  stock  and  a  2-year,  10- 
percent  promissory  note  for  .$110,000.  Assume 
that  10  percent  is  not  a  reasonable  rate  of 
interest  (within  the  meaning  of  paragraph  (e) 
of  this  section).  Based  on  these  facts,  the 
promissory  notes  are  treated  as  stock  for  all 
purposes  of  the  Internal  Revenue  Code.  In 
particular,  the  notes  are  not  treated  as  "other 


property"  within  the  meaning  of  section 
351(b).  Thus,  no  gain  or  loss  is  recognized  on 
the  transfer  of  the  land  to  X  (see  section  351). 
and  X's  basis  in  the  land  is  the  same  as  it 
was  in  the  hands  of  A.  B.  and  C  (see  section 
3B2(a)(l)). 

Example  (4).  B  is  the  sole  shareholder  of 
corporation  Y.  On  January  1. 1990.  Y  issues  a 
S.'J0,000. 10-percent  note  to  B  in  exchange  for 
S30.000.  The  note  is  due  on  January  1.  2000 
and  is  treated  as  indebtedftess  under 
§  1.385-^(a).  Interest  on  the  note  is  paid 
according  to  its  termiS  through  1999. 
During  1999,  Y  encounters  business 
difficulties.  On  December  11. 1999,  Y 
issues  a  new  note  to  B  in  exchange  for 
the  outstanding  note.  The  terms  of  the 
new  note  are  identical  to  those  of  the 
outstanding  note  except  that  the  new 
note  is  due  on  January  1,  2002  and  is 
subordinated  to  a  new  bank  loan  being 
made  at  the  time  of  the  exchange. 
Assume  that  an  independent  creditor 
holding  the  outstanding  note  would,  in 
the  exercise  of  ordinary  diligence,  have 
agreed  to  exchange  the  outstanding  note 
for  the  new  note.  Assume  also  that  Y 
would,  in  the  exercise  of  ordinary 
diligence,  have  agreed  to  the  exchange 
even  if  the  outstanding  note  were  held 
by  an  independent  creditor.  Based  on 
these  facts,  this  paragraph  (d)  does  not 
apply  to  the  new  note.  However,  the 
new  note  is  subject  to  paragraphs  (j),  (k), 
and  (1)  of  this  section. 

(e)  Reasonable  rate  of  interest — (1)  In 
goncrd.  The  annual  rate  of  interest  on 
an  instrument  issued  by  a  corporation  is 
reasonable  if  it  is  within  the  normal 
range  of  rates  paid  to  independent 
creditors  on  similar  instruments  by 
corporations  of  the  same  general  size 
and  in  the  same  genera!  industry, 
geographic  location,  and  financial 
condition  on  the  date  the  determination 
is  made. 

(2)  Rule  c''  convenience.  For  purposes 
of  the  regulii'ions  under  section  385.  an 
annual  rate  of  interest  on  an  instrument 
is  considered  to  be  reasonable  if — 

(i)  On  the  date  the  determination  is 
made.  (A)  it  is  equal  to  the  rate  in  effect 
under  section  6621,  the  prime  rate  in 
effect  any  local  commercial  bank,  or  a 
rate  determined  from  time  to  time  by  the 
Se'Tetary  taking  into  consideration  the 
average  yield  on  outstandi.ig 
marketable  obligations  of  the  United 
States  of  com.parable  maturity  or  (B)  it  is 
in  between  any  two  of  the  rates 
described  in  subdivision  (A)  ox  this 
subdivision  (i),  and 

(ii)  At  the  end  of  the  taxable  year  in 
which  the  determination  is  made,  the 
debt-to-equity  ratio  of  the  issuing 
corporation  is  not  greater  than  1:1. 

(3)  Exception.  Paragraph  (e)(2)  of  this 
section  does  not  apply  to  an  instrument 
that  evidences  a  nonrecourse  liability. 


(4)  Local  commercial  bank.  The  term 
"local  commercial  bank"  includes  any 
commercial  bank  at  which  the  issuing 
corporation  ordinarily  does  business. 

(5)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (e): 

Example  (1).  Individual  A  is  the  sole 
shareholder  of  corporation  X.  On  January  1. 
1990.  A  lends  SlOO.OOO  to  X  in  exchange  for  a 
10-percent  note  At  about  the  same  time,  a 
local  commercial  bank  lends  $100,000  to  X  in 
exchange  for  a  lO-percent  note  with 
approximately  the  same  terms.  The  bank  loan 
is  personally  guaranteed  by  A.  However,  the 
guarantee  is  required  pursuant  to  the  bank's 
normal  lending  practice  as  a  substitute  for 
detailed  covenants,  and  the  bank  loan  was 
made  principally  on  X's  credit  (and  not  A's). 
Based  on  these  facts.  10  percent  is  a 
reasonable  rate  of  interest. 

Example  (2).  A  is  the  sole  shareholder  of 
corporation  X.  On  July  1. 1989.  A  lends 
$100,000  to  X  in  exchange  for  an  B-year  note 
bearing  annual  interest  at  10  percent.  On 
December  31,  1989.  X's  debt-to-equity  ratio, 
computed  in  accordance  with  the  principles 
of  paragraphs  (g)  and  (h)  of  this  section,  is 
1:1.  On  July  1. 1989.  the  section  6621  rate  is  12 
percent:  the  prime  rate  is  14  percent:  and  the 
interest  rate  for  10-year  obligations 
determined  by  the  Secretary  pursuant  to 
paragraph  (e)|2)(i)  of  this  section  is  10 
percent.  Based  on  these  facts,  the  rate  of 
interest  on  the  note  is  considered  to  be 
reasonable. 

(6)  Cross  reference.  For  circumstances 
where  the  Commissioner  may  disregard 
a  noncommercial  term  of  an  instrument 
in  determining  a  reasonable  interest 
rate,  see  §  1.385-3(b)(l)(iii). 

(f)  Excessive  debt—-(\]  In  general.  If, 
immediately  after  an  instrument  is 
issued  by  a  corporation — 

(i)  This  section  applies  to  the 
instrument,  and 

(ii)  The  corporation's  debt  is 
excessi\e, 
then  the  instrument  is  treated  c*s  stock. 

(2)  Excessive  debt.  The  corpc  ation's 
debt  is  "excessive"  if  (ij  all  of  the 
instrument's  terms  and  conditions  and 
(ii)  the  corporation's  financial  structure, 
taken  together,  would  not  be 
satisfactory  to  a  bank,  insurance 
company  or  similar  lending  institution 
which  makes  ordin.iry  com.mercial 
loans.  For  this  purpose,  the  corporation's 
size,  industry,  geographic  location,  and 
financial  condition  must  be  taken  into 
account. 

(3)  Safe  harbor.  A  corporation's  debt 
is  not  excessive  if — 

(i)  The  corporation's  outside  ratio  is 
less  than  or  equal  to  10:1,  and 

(ii)  The  corporation's  inside  ratio  is 
less  than  or  equal  to  3:1. 

(4)  Ratios.  The  corporation's  outside 
ratio  is  the  debt-to-equity  ratio 
determined  under  paragraphs  (g)  and  (h) 
of  this  section.  Its  inside  ratio  is 
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Example.  Individual  A  organizes 
corporation  X  on  December  31. 1985.  X  uses 
the  calendar  year  as  the  taxable  year.  A 
contributes  $100,000  in  cash  and  property 
with  a  basis  of  $20,000  to  X  in  exchange  for 
l.tKK)  shares  of  common  stock  and  a  10- 
percent  note  worth  $20,000.  On  lanuarv  4. 


the  affiliated  group.  S-l's  adjusted  basis  in 
the  stock  of  S-2  is  $15,000.  In  addition,  S-2 
has  assets  with  an  adjusted  basis  of  $50,000 
and  no  liabilities. 

(b)  Based  on  these  facts,  S-1  is  treated  as 
having  $40,000  [i.e.,  80  percent  of  $50,000)  of 

!>-2  a  as.<!Pts  inslps.-t  nf  thf>  .1—3  ctnrW 


agree  to  extend  the  maturity  of  the  note  until 
January  1.  2015.  Assume  that  under  the  terms 
of  the  agreement  the  note  will  continue  to  pay 
9-percent  interest,  and  that  on  December  10, 
1995.  9-percent  is  not  a  reasonable  rate  of 
interest  (within  the  meaning  of  paragraph  (e) 
of  this  section)  for  a  notp  Hup  nn  lanuarv  1. 
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determined  in  the  same  manner  by 
excluding  liabilities  to  independent 
creditors  (except  in  computing 
stockholders'  equity).  Both  ratios  are 
determined  at  the  end  of  the  taxable 
year  in  which  the  instrument  is  issued. 

(5)  Exception.  This  paragraph  (f)  does 
not  apply  to  instruments  issued  in 
exchange  for  an  equal  or  greater 
principal  amount  of  indebtedness.  For 
purposes  of  the  preceding  sentence,  the 
principal  amount  of  indebtedness 
includes  interest  accrued  but  unpaid  up 
until  the  date  of  the  exchange,  but  only 
to  the  extent  that  such  interest  is  paid 
with  principal  in  the  exchange. 

(6)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (f): 

Example  (1).  A,  a  nonresident  alien,  forms 
corporation  X  on  December  31, 1982.  X  uses 
the  calendar  year  as  the  taxable  year.  A 
transfers  $1  million  to  X  on  December  31, 
1982  for  $200,000  of  common  stock  and 
$800,000  of  22-percent  subordinated  notes.  In 
addition,  X  borrows  $200,000  from  an 
unrslated  commercial  bank.  Thus,  X's  inside 
debt-to-equity  ratio  (determined  under 
paragraph  (f)(4))  of  this  section)  is  greater 
than  3:1  (i.e..  $800,000:  $200,000  =  4:1).  Assume 
that  a  financial  institution  (such  as  a 
commercial  bank)  which  makes  ordinary 
commercial  loans  normally  would  lend  X  a 
m  iximum  of  between  1  and  iVz  times  A's 
equity  investment  under  the  terms  and 
coiiditions  of  the  subordinated  notes.  Assume 
further,  however,  that  a  lender  engaged  in  the 
business  of  making  high  risk  loans  would 
lend  X  four  times  A's  equity  investment 
under  the  terms  and  conditions  of  the 
subordinate  notes.  Based  on  these  facts,  the 
subordinated  notes  are  treated  as  stock. 

Example  (2).  Individual  B  forms 
corporation  Y  on  December  31. 1982.  Y  uses 
the  calendar  year  as  the  taxable  year.  On 
December  31. 1982.  Y  acquires  rental  property 
from  an  unrelated  third  party  for  $100,000.  It 
obtains  the  $100,000  from  the  following 
sources:  $10,000  from  B  for  common  stock, 
$10,000  from  C  on  a  second  mortgage  note, 
and  $80,000  from  D  on  a  first  mortgage  note. 
Assume  that  C  and  D  are  B's  father  and 
mother.  Also  assume  that  the  terms  and 
conditions  of  the  mortgage  notes  and  Y's 
financial  structure  would  be  satisfactory  to 
financial  institutions  (such  as  commercial 
banks)  which  make  ordinary  commercial 
loans.  Based  on  these  facts,  the  mortgage 
notes  are  not  treated  as  stock  under  this 
paragraph  (f). 

(g)  Debt-to-equity  ratio.  The  following 
rules  apply  for  purposes  of  the 
regulations  under  section  385: 

(1)  In  general.  The  debt-to-equity  ratio 
of  a  corporation  is  the  ratio  that — 

(i)  The  corporation's  liabilities 
(excluding  trade  accounts  payable, 
accrued  operating  expenses  and  taxes, 
and  other  similar  items)  bears  to 

(ii)  The  stockholders'  equity. 


(2)  Stockholders '  equity.  The 
stockholders'  equity  in  a  corporation  is 
the  excess  of — 

(i)  The  adjusted  basis  of  its  assets 
(less  reserves  for  bad  debts,  if 
applicable,  and  other  similar  asset 
offsets)  over 

(ii)  Its  liabilities  (including  liabilities 
excluded  under  paragraph  (g)(l)(i)  of 
this  section). 

(3)  Operating  rules.  Except  as 
provided  in  paragraph  (g)(5)  of  this 
section,  the  adjusted  basis  of  a 
corporation's  assets  and  the  amount  of 
its  liabilities  are  determined — 

(i)  In  accordance  with  the  tax 
accounting  principles  properly  used  by 
the  corporation  in  determining  taxable 
income;  and 

(ii)  Without  regard  to  the  treatment  of 
any  interest  as  stock  or  indebtedness  by 
reason  of  section  385,  except  that 
preferred  stock  is  considered  a  liability 
if  it  is  treated  as  indebtedness  under  the 
regulations  under  section  385. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (g): 

Example  (l}.  On  December  31, 1990, 
corporation  M  has  assets  with  an  adjusted 
basis  of  $150,000  and  habilities  of  $100,000. 
The  stockholders'  equity  in  M  is  $50,000  (i.e., 
$150,000-$100,000).  Assume  that  M  has  no 
trade  accounts  payable,  accrued  taxes  and 
operating  expenses,  etc.,  and  that  the  special 
rules  in  paragraph  (g)(5)  of  this  section  do  not 
apply.  Based  on  these  facts,  the  debt-to- 
equity  ratio  of  corporation  M  on  December 
31, 1990  is  2:1  [i.e..  $100,000:$50,000). 

Example  (2).  On  December  31, 1990. 
corporation  N  has  assets  with  an  adjusted 
basis  of  $150,000.  In  addition,  N  has  liabilities 
of  $100,000,  including  $30,000  of  trade 
accounts  payable,  accrued  taxes  and 
operating  expenses,  etc.  The  stockholders' 
equity  in  N  is  $50,000  [i.e..  $150,000-$100,000). 
Assume  that  the  special  rules  in  paragraph 
(g)(5)  of  this  section  do  not  apply  Based  on 
these  facts,  N  has  a  debt-to-equity  ratio  on 
December  31,  1990  of  7:5  [i.e..  $70,000:$50,000). 

Example  (3).  On  December  31, 1981,  foreign 
corporation  F  organizes  domestic  corporation 
D  to  acquire  and  operate  a  coal  mine.  D  uses 
the  calendar  year  as  the  taxable  year. 
Assume  that  F  transfers  $10  million  to  D  on 
December  31, 1981,  in  exchange  for  $5  million 
of  28-percent.  25-year  debentures  and  100 
shares  of  common  stock.  Also  assume  that 
the  interest  rate  generally  paid  on  similar 
debentures  issued  to  independent  creditors 
by  corporations  of  the  same  general  size  and 
in  the  same  general  industry,  geographical 
location,  and  financial  condition  is 
approximately  14  percent  and  that  28  percent 
is  higher  than  the  3  rates  described  in 
paragraph  (e)(2)(i)  of  this  section  (relating  to 
the  reasonable  rate  of  interest  rule  of 
convenience).  Based  on  these  facts,  the  fair 
market  value  of  the  debentures  is 
approximately  $9.8  million.  Therefore,  the 
balance  sheet  of  D  on  December  31. 1981  is 
approximately  as  follows: 


Assets — $10  million  cash.  Liabilities  and 
stockholders'  equity — $5.0  million 
debentures;  $4.8  million  bond  premium;  $9.8 
million  total  liabilities;  $0.2  million 
Stockholders'  equity=$10.0  million. 

Accordingly,  D  has  a  debt-to-equity  ratio  of 
approximately  49:1  (i.e.,  $9.8  million:$0.2 
million). 

(5)  Special  rules,  (i)  In  the  case  of  a 
corporation  that  uses  the  cash  method  of 
accounting,  the  adjusted  basis  of  trade 
accounts  receivable  shall  be  deemed  to 
be  equal  to  the  face  amount  of  the 
receivables  (less  an  appropriate  reserve 
for  uncollectibles). 

(ii)  (A)  In  determining  the  debt-to- 
equity  ratio  of  a  corporation  at  tho  end 
of  a  taxable  year,  the  stockholders' 
equity  shall  be  increased  by  the  amount 
of  any  net  operating  loss  (determined 
without  regard  to  sections  1211(a)  and 
1212)  sustained  by  the  corporation 
during  the  taxable  year. 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (ii): 

Example.  On  January  1. 1985,  individual  A 
organizes  corporation  T  and  transffis 
$100,000  to  it  for  $50,000  of  stork  and  a 
$50,000  note.  At  the  end  of  T's  first  taxable 
year,  T  has  assets  with  an  adjusted  basis  of 
$120,000  and  liabilities  of  $80,000,  inchuiing 
$30,000  of  trade  accounts  payable,  acc,'d(:d 
taxes  and  operating  expenses,  etc.  T  also  has 
a  net  operating  loss  (determined  without 
regard  to  sections  1211(a)  and  1212)  fur  ;ho 
taxable  year  of  $10,000.  Based  on  these  f;;(.ls, 
T's  stockholders'  equity  at  the  end  of  iin; 
taxable  year  is  $50,000  (i.e..  ($120,000- 
$80,000) -(-$10,000).  Consequently,  T's  dulit-lu- 
equity  ratio  is  1:1  (i.e.,  $50,000:$50,000). 

(iii)  In  determining  the  debt-to-equity 
ratio  of  a  corporation  that  is  a  bank  (as 
defined  in  section  581)  or  is  primarily  ^ 
engaged  in  a  lending  or  finance  business 
(as  defined  in  section  279(c)(5)), 
adjustments  shall  be  made  in 
accordance  with  the  principles  of 
section  279(c)(5)(A). 

(iv)  In  determining  the  debt-to-equity 
ratio  of  an  insurance  company  (as 
defined  in  §  1.801-l(b)),  insurance 
reserves  shall  be  treated  in  the  same 
manner  as  trade  accounts  payable. 

(v)  A  liability  is  treated  in  the  same 
manner  as  a  trade  account  payable  if  it 
is — 

(A)  Incurred  under  a  commercial 
financing  agreement  (such  as  an 
automobile  "floorplan"  agreement)  to 
buy  an  item  of  inventory, 

(B)  Secured  by  the  item,  and 

(C)  Due  on  (or  before)  sale  of  the  item, 
(vi)  (A)  The  debt-to-equity  ratio  shall 

be  computed  without  regard  to 
distortions  created  by  a  temporary 
contribution  to  equity  or  any  similar 
contrivance. 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (vi): 


Example.  Individual  A  organizes 
corporation  X  on  December  31, 1985.  X  uses 
the  calendar  year  as  the  taxable  year.  A 
contributes  $100,000  in  cash  and  property 
with  a  basis  of  $20,000  to  X  in  exchange  for 
1.000  shares  of  common  stock  and  a  10- 
percent  note  worth  $20,000.  On  January  4. 
1986,  X  redeems  900  shares  of  stock  for 
$90,000  in  cash.  Based  on  these  facts,  X's 
debt-to-equity  ratio  on  December  31, 1985  is 
determined  by  not  treating  the  $90,000  paid  in 
redemption  of  stock  on  January  4, 1986  as  an 
asset  of  X.  Therefore,  the  debt-to-equity  ratio 
is  2:1  (i.e.,  $20,000:  $10,000). 

(h)  Affiliated  groups — (1)  In  general. 
For  purposes  of  the  regulations  under 
section  385,  the  debt-to-equity  ratio  of  a 
member  of  an  affiliated  group  of 
corporations  (within  the  meaning  of 
section  279(g))  is  determined  in 
accordance  with  paragraph  (g)  of  this 
section  and  this  subparagraph  (1).  If  one 
includible  corporation  ("X")  owns  stock 
in  another  includible  corporation  ("Y"), 
then  X's  debt-to-equity  ratio  is 
determined  as  follows: 

(i)  X  is  treated  as  having  a  ratable 
share  of  Y's  assets  and  liabilities.  This 
ratable  share  is  determined  by 
dividing — 

(A)  The  fair  market  value  of  the  Y 
stock  owned  by  X,  by 

(B)  The  fair  market  value  of  all  of  Y's 
stock. 

(ii)  X's  investments  in  Y  and  Y's 
liabilities  to  X  are  eliminated.  In 
addition,  any  other  duplication  in  the 
amount  of  X's  money  and  other  assets 
and  liabilities  resulting  from  the 
application  of  this  subparagraph  (1)  (for 
example,  resulting  from  Y's  ownership 
of  stock  in  X)  is  eliminated. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (h): 

Example  (IJ.  Corporations  P  and  S-1 
comprise  an  affiliated  group,  P  owning  all  the 
stock  of  S-1.  On  December  31, 1985,  Fs  only 
asset  is  stock  in  S-1,  and  P  has  no  liabilities. 
In  addition,  S-1  has  assets  with  an  adjusted 
basis  of  $200,000  and  Habihties  of  $150,000. 
Assume  that  S-1  has  no  trade  accounts 
payable,  accrued  taxes  and  operating 
expenses,  etc.  and  that  the  special  rules  in 
paragraph  (g)(5)  of  this  section  do  not  apply. 
Based  on  these  facts,  P  is  treated  as  having 
assets  with  an  adjusted  basis  of  $200,000  and 
liabilities  of  $150,000.  Therefore,  P's  debt-to- 
equity  ratio  is  3:1  [i.e..  $150,000:550,000). 

Example  (2).  The  facts  are  the  same  as  in 
exam.ple  (1),  except  that  S-l's  liabilities 
indude  a  $50,000  note  payable  to  P,  and  P's 
assets  consist  of  this  note  and  the  S-1  stock. 
Eliminating  this  note,  S-l's  liabilities  are  only 
$100,000.  Based  on  these  facts,  P  is  treated  as 
having  liabilities  of  $100,000  and  assets  with 
an  adjusted  basis  of  $200,000.  Therefore,  P's 
debt-to-ratio  is  1:1  [i.e..  $100,0005100,000). 

Example  (3).  (a)  The  facts  are  the  same  as 
in  example  (1).  except  that  S-l's  assets 
include  80  percent  of  the  one  class  of  stock  of 
corporation  S-2,  which  also  is  a  member  of 


the  affiliated  group.  S-l's  adjusted  basis  in 
the  stock  of  S-2  is  $15,000.  In  addition,  S-2 
has  assets  with  an  adjusted  basis  of  $50,000 
and  no  liabilities. 

(b)  Based  on  these  facts,  S-1  is  treated  as 
having  S40.000  (i.e..  80  percent  of  $50,000)  of 
S-2s  assets  instead  of  the  S-2  stock. 
Therefore,  S-1  is  treated  as  having  assets 
with  an  adjusted  basis  of  $225,000  and 
liabilities  of  $150,000.  Thus,  S-l's  debt-to- 
equity  ratio  is  2:1  [ie..  $150,000:375,000). 

(i)  [Reserved] 

(j)  Change  in  terms — (1)  In  general. 
If— 

(i)  The  holder  agrees  to  postpone  the 
maturity  date  or  otherwise  to  make  a 
substantial  change  in  the  terms  of  an 
instrument, 

(ii)  The  instrument  is  treated  as 
indebtedness  under  the  regulations 
under  section  385,  and 

(iii)  This  section  applies  to  the 
instrument  on  the  day  of  agreement, 
then  (for  purposes  of  the  regulations 
under  section  385)  the  instrument  is 
treated  as  newly  issued  in  exchange  for 
property  on  the  day  of  agreement.  Thus, 
beginning  on  the  day  of  agreement  the 
instrument  may  be  treated  as  stock 
under  paragraph  (c)  of  this  section 
(relating  to  hybrid  instruments), 
paragraph  (d)  of  this  section  (relating  to 
certain  instruments  not  issued  for 
money),  paragraph  (f)  of  this  section 
(relating  to  excessive  debt),  or 
paragraph  (1)  of  this  section  (relating  to 
instruments  payable  on  demand). 
However,  the  exceptions  to  paragraphs 
(d)  and  (f)  of  this  section  may  apply  to 
the  constructive  exchange.  See 
paragraphs  (d)(3)  and  (f)(5)  of  this 
section. 

(2)  Substantial.  For  purposes  of  this 
paragraph  (j),  each  change  in  the  terms 
of  an  instrument  is  substantial  if  the  fair 
market  value  of  the  instrument  could  be 
materially  affected  by  that  change. 
Thus,  for  example,  subordination 
(however  effected)  or  a  change  in 
interest  rate  is  ordinarily  a  substantial 
change.  On  the  other  hand,  a  mere 
substitution  of  collateral  need  not  be  a 
substantial  change.  In  addition, 
prepayment  will  not  be  considered  a 
substantial  change  in  terms. 

(3)  Day  of  agreement.  For  purposes  of 
this  paragraph  (j),  the  "day  of 
agreement"  is  the  day  the  issuer  and  the 
holder  enter  into  a  binding  contract  to 
change  the  terras  of  an  instrument. 

(4)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (j): 

Example  (1).  A  is  the  sole  shareholder  of 
corporation  X.  On  January  1, 1990,  X  issues  a 
$10,000,  9-percent  note  to  A  for  $10,000  in 
cash.  The  note  is  due  on  January  1,  2000,  and 
is  treated  as  indebtedness  under  §  1.385-4(a). 
However,  on  December  10, 1995.  A  and  X 


agree  to  extend  the  maturity  of  the  note  until 
January  1.  2015.  Assume  that  under  the  terms 
of  the  agreement  the  note  will  continue  to  pay 
9-percent  interest,  and  that  on  December  10, 
1995,  9-percent  is  not  a  reasonable  rate  of 
interest  (within  the  meaning  of  paragraph  (e) 
of  this  section)  for  a  note  due  on  January  1, 
2015.  Also  assume  that  an  independent 
creditor  holding  the  note  would  not,  in  the 
exercise  of  ordinary  diligence,  have  agreed  to 
the  extension  of  maturity  and  that,  therefore, 
the  exception  of  paragraph  (d)(3)  of  this 
section  is  not  applicable.  Based  on  these 
facts,  the  note  would  be  treated  as  stock 
under  paragraph  (d)  of  this  section  if  it  were 
newly  issued  in  exchange  for  property  on 
December  10, 1995.  Therefore,  the  note  is 
reclassified  as  stock  on  December  10, 1995. 

Example  (21  A  is  the  sole  shareholder  of 
corporation  X.  X  issues  a  $20,000. 10-percent 
note  to  A  for  $20,000  in  cash  on  January  1, 
2005.  The  note  is  due  on  January  1.  2007.  and 
is  treated  as  indebtedness  under  S  1.385-4(a). 
On  December  10,  2005.  A  and  X  agree  to 
extend  the  maturity  of  the  note  until  January 
1,  2037,  and  to  increase  the  interest  rate  from 
10  to  11  percent.  For  purposes  of  this 
paragraph  (j),  both  changes  in  terms  made  on 
December  10,  2005  are  substantial  because 
both  could  materially  affect  the  fair  market 
value  of  the  note.  The  result  is  the  same  even 
if  the  two  changes  are  mutually  offsetting  in 
the  sense  that,  taken  together,  they  have  no 
material  effect  on  the  fair  market  value  of  the 
note. 

Example  (3).  B  is  the  sole  shareholder  of 
corporation  Y.  On  January  1, 1990,  Y  issues  a 
$30,000, 10-percent  note  to  B  in  exchange  for 
$30,000.  The  note  is  due  on  January  1,  2000 
and  is  treated  as  indebtedness  under  S  1.385- 
4(a).  Interest  on  the  note  is  paid  according  to 
its  terms  through  1999.  During  1999,  Y 
encounters  business  difficulties.  On 
December  11, 1999,  B  agrees  to  extend  the 
note  until  January  1,  2002  and  also  agrees  to 
subordinate  the  note  to  a  new  bank  loan 
being  made  at  this  time.  Based  on  these  facts, 
the  note  is  treated  (for  purposes  of  the 
regulations  under  section  385)  as  newly 
issued  in  exchange  for  an  equal  principal 
amount  of  indebtedness.  Assume  that  an 
independent  creditor  holding  the  note  would, 
in  the  exercise  of  ordinary  diligence,  have 
agreed  to  both  the  extension  of  maturity  and 
the  subordination  to  the  new  bank  loan. 
Assume  also  that  Y  would,  in  the  exercise  of 
ordinary  diligence,  have  agreed  to  the 
extension  and  the  subordination  even  if  the 
note  were  held  by  an  independent  creditor. 
Based  on  these  additional  facts,  the  note 
continues  to  be  treated  as  indebtedness 
notwithstanding  the  extension  of  maturity 
and  the  subordination  to  the  new  bank  loan. 
See  paragraph  (d)(3)  and  example  (4)  of 
paragraph  (d)(4)  of  this  section.  However,  the 
note  continues  to  be  subject  to  this  paragraph 
(j)  and  to  paragraphs  (k)  and  (1)  of  this 
section. 

(k)  Nonpayment  of  interests — (1)  In 
general.  If — 

(i)  A  corporation  fails  to  pay  all  or 
part  of  the  interest  due  and  payable  on 
an  instrument  diuing  a  taxable  year. 

(ii)  This  section  applies  to  the 
instrument  on  the  last  day  of  the  taxable 
year,  and 
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(iii)  The  owner  of  the  instrument  fails 
to  exercise  the  ordinary  diligence  of  an 
independent  creditor, 
then  the  instrument  is  treated  as  stock 
beginning  on  the  later  of  the  first  day  of 
the  taxable  vear  during  which  the  failure 


collateral  as  security  for  the  debentures. 
Taking  into  account  Z's  prior  record  of  paying 
all  interest  accrued  until  1990,  the  pledge  of 
collateral,  and  all  other  relevant  facts  and 
circumstances,  it  is  assumed  that  L  has 
exercised  the  ordinary  diligence  of  an 
independent  creditor.  Based  on  these  facts, 


then  the  instrument  is  treated  as  stock 
beginning  on  the  first  day  of  that  taxable 
year  (or  portion  thereof).  For  purposes  of 
this  subparagraph  (2),  a  rate  of  interest 
is  considered  reasonable  if  it  is 
reasonable  (within  the  meaning  of 

.T,..or,ririVi  fol  r>f  thic  oprtinnl  a."?  of  anv 
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reasonable  rate  of  interest  (within  the 
meaning  of  paragraph  (e)  of  this  section)  on 
any  day  during  1989.  Based  on  these  facts,  the 
demand  notes  are  treated  as  stock. 

Example  (2).  On  August  24,  1986,  F 
organizes  corporation  G  to  own  and  operate 
an  outdoor  amusement  business.  G  uses  the 


extent  that  the  outstanding  balance  of 
such  loan,  reduced  by  the  outstanding 
balance  of  prior  qualifying  loans,  does 
not  exceed  S25,O0O,  For  this  purpose,  a 
prior  loan  is  "qualifying"  if — 

(A)  It  is  described  in  paragraph  (aj(l) 


section,  its  status  as  a  contribution  to 
capital  can  never  change. 

(e)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  Corporation  M  uses  the 
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(iii)  The  owner  of  the  instrument  fails 
to  exercise  the  ordinary  diligence  of  an 
independent  creditor, 
then  the  instrument  is  treated  as  stock 
beginning  on  the  later  of  the  first  day  of 
the  taxable  year  during  which  the  failure 
to  pay  occurs  or  the  first  day  on  which 
this  section  applied  to  the  instrument. 

(2)  Illustrations.  The  following 
examples  illustrate  the  application  of 
paragraph  (k)(l)  of  this  section: 

Example  (1).  N  is  the  sole  shareholder  of 
corporation  Y.  On  January  1, 1986,  Y  issues 
$100,000  of  10-year,  10-percent  debentures. 
Eightly  thousand  dollars  of  the  debentures 
are  issued  to  N  and  are  treated  as 
indebtedness  under  §  1.385-^(a).  The 
remaining  debentures  are  issued  to 
independent  creditors.  Y  pays  all  interest 
accrued  on  the  debentures  semiannually  until 
1991.  Because  of  adverse  business  conditions. 
Y  does  not  pay  the  interest  accrued  in  1991 
on  either  the  debentures  held  by  N  or  the 
debentures  held  by  the  independent 
creditors.  Both  N  and  the  independent 
creditors  decide  not  to  bring  suit  against  Y  in 
the  hope  that  conditions  will  improve  and 
that  Y  will  be  able  to  meet  its  obligations. 
Based  on  these  facts,  the  debentures  held  by 
N  continue  to  be  treated  as  indebtedness 
because  N  has  not  failed  to  exercise  the 
ordinary  diligence  of  an  independent  creditor. 

Example  (2).  (a)  M  is  the  sole  sha'-eholder 
of  X.  a  corporation  that  uses  the  calendar 
year  as  the  taxable  year.  On  January  1. 1985. 
X  issues  $100,000  of  10-year,  9-percent 
debentures.  Ten  thousand  dollars  of  the 
debentures  are  issued  to  M  and  are  trsated  as 
indebtedness  under  §  1.385-4(a).  The 
remaining  debentures  are  issued  to 
independent  creditors.  X  pays  all  interest 
accrued  on  the  debentures  semiannually  until 
1990.  Because  of  adverse  business  conditions. 
X  does  not  pay  the  interest  accrued  in  1990 
on  the  debentures  held  by  M.  However.  X 
continues  to  pay  interest  on  the  debentures 
held  by  the  independent  creditors.  Based  on 
these  facts,  the  debentures  held  by  M  are 
treated  as  a  separate  class  of  instruments 
beginning  on  January  1. 1990.  See  paragraph 
(a)(5)  of  this  section.  Since  the  debentures 
held  by  M  are  treated  as  a  separate  class  of 
instruments,  the  holdings  of  M's  debentures 
and  the  stock  of  X  are  substantially 
proportionate  as  of  January  1. 1990. 

(b)  M  has  failed  to  fake  the  steps  that  a 
reasonably  diligent  independent  creditor 
would  take  to  secure  payment  of  interest. 
Based  on  these  facts,  the  debentures  held  by 
M  are  treated  as  stock  beginning  on  January 
1. 1990.  However,  the  debentures  held  by  the 
independent  creditors  are  not  affected. 

Example  (3).  L  owns  80  percent  of  the  stock 
of  Z.  a  corporation  that  uses  the  calendar 
year  as  the  taxable  year.  On  January  1, 1985. 
Z  issues  $200,000  of  10-year,  10-percent 
unsecured  notes  to  L.  Z  pays  all  interest 
accrued  on  the  notes  semiannually  until  1990. 
Because  of  adverse  business  conditions,  Z 
does  not  pay  the  interest  accrued  in  1900  on 
the  notes.  On  February  1. 1991.  L  agrees  to 
postpone  $10,000  of  the  interest  acciued  in 
1990  until  the  notes  mature  on  January  1, 
1995.  In  addition,  Z  agrees  to  pledge  certain 


collateral  as  security  for  the  debentures. 
Taking  into  account  Z's  prior  record  of  paying 
all  interest  accrued  until  1990,  the  pledge  of 
collateral,  and  all  other  relevant  facts  and 
circumstances,  it  is  assumed  that  L  has 
exercised  the  ordinary  diligence  of  an 
independent  creditor.  Bjsed  on  these  facts, 
the  notes  continue  to  be  treated  as 
indebtedness. 

(3)  Failure  to  pay.  For  purposes  of  this 
section,  a  corporation  fails  to  pay 
interest  on  an  instrument  during  a 
taxable  year  of  the  corporation  if  the 
interest  is  not  actually  paid  within  90 
days  after  the  end  of  the  year.  For  this 
purpose,  payment  of  interest  with 
property  other  than  money  will  be 
considered  actual  payment,  but  only  to 
the  extent  of  the  fair  market  value  of 
such  property.  For  example,  payment  of 
interest  with  a  note  will  be  considered 
actual  payment,  but  only  to  the  extent  of 
the  fair  market  value  of  the  note. 

(4)  Special  rule,  (i)  For  purposes  of 
this  paragraph  (k).  interest  accrued 
while  this  section  does  not  apply  to  the 
instrument  is  disregarded. 

(ii)  The  following  example  illustrates 
the  application  of  this  subparagraph  (4): 

Example.  Individual  A  owns  all  the  stock 
of  X,  a  corporation  that  uses  the  calendar 
year  as  the  taxable  year.  On  January  1. 1982. 
X  issues  $10,000  of  8-percent  debentures  to  B. 
an  independent  creditor.  The  debentures  are 
treated  as  indebtedness  under  i  1.385-4(a) 
(relating  to  instruments  generally).  Interest  on 
the  debentures  is  payable  semiannually  on 
January  1  and  July  1  of  each  year.  X  fails  to 
make  the  $400  payment  of  interest  due  on 
July  1. 1986.  and  A  then  buys  the  debentures 
from  B.  X  actually  pays  the  $400  interest  due 
on  January  1, 1987,  but  A  forgives  the  $400 
payment  that  was  due  on  July  1. 1988.  Based 
on  these  facts,  the  debentures  are  not  treated 
as  stock  under  this  paragraph  (k).  There  is  no 
requirement  that  interest  accrued  while  B 
held  the  debentures  must  be  paid.  However. 
X  may  have  income  under  §  1.61-12(a) 
(relating  to  discharge  of  indebtedness). 

(1)  Payable  on  demand— [1]  Initial 
classification.  If  immediately  after  it  is 
issued — 

(i)  This  section  applies  to  an 
instrument, 

(ii)  By  its  terms,  the  instrument  is 
payable  on  demand,  and 

(iii)  The  stated  annual  rate  of  interest 
on  the  instrument  is  not  reasonable 
(within  the  meaning  of  paragraph  (e)  of 
this  section), 
then  the  instrument  is  treated  as  stock. 

(2)  Reclassification.  If  for  any  taxable 
year  (or  portion  thereof) — 

(i)  Either  by  its  terms  or  by  operation 
of  pa'-agraph  (1](3)  of  this  section,  an 
instrument  is  payable  on  demand, 

(ii)  This  section  applies  to  the 
instrument,  and 

(iii)  The  issuing  corporation  fails  to 
pay  interest  on  the  instrument  at  a 
reasonable  rate, 


then  the  instrument  is  treated  as  stock 
beginning  on  the  first  day  of  that  taxable 
year  (or  portion  thereof).  For  purposes  of 
this  subparagraph  (2).  a  rate  of  interest 
is  considered  reasonable  if  it  is 
reasonable  (within  the  meaning  of 
paragraph  (e)  of  this  section)  as  of  any 
day  of  the  taxable  year. 

(3)  Nonpayment  of  principal.  If— 
(i)  The  issuing  corporation  fails  to 

make  a  scheduled  payment  of  principal 
on  an  instrument  within  90  days  after 
the  payment  is  due.  and 

(ii)  The  holder  of  the  instrument  fails 
to  exercise  the  ordinary  diligence  of  an 
independent  creditor, 
then,  for  purposes  of  this  paragraph  (1), 
the  instrument  is  considered  to  be 
payable  on  demand  beginning  on  the 
day  after  the  day  the  principal  is  due. 

(4)  Exceptions,  (i)  This  paragraph  (1) 
does  not  apply  to  an  instrument  that  is 
actually  retired  within  6  months  after 
the  day  of  issue  provided  that  the  sum 

of— 

(A)  The  outstanding  principal  amount 
of  all  such  instruments,  plus 

(B)  The  outstanding  balance  of  all 
loans  described  in  §  1.385-7(a)(2)(i), 
does  not  exceed  $25,000  on  the  day  of 
issue.  For  this  purpose,  an  instrument  is 
not  considered  to  be  actually  retired  if  it 
is  reissued,  renewed,  or  offset  in  any 
manner. 

(ii)  (A)  If  a  failure  to  pay  interest  on 
an  instrument  at  a  reasonable  rate 
results  solely  from  a  failure  to  pay 
interest  when  due,  then  paragraph  (1)(2) 
of  this  section  does  not  apply.  See, 
however,  paragraph  (k)  of  this  section 
(relating  to  nonpayment  of  interest  when 
due). 

(B)  The  following  example  illustrates 
the  application  of  this  subdivision  (ii); 

Example.  Individual  A  owns  100  percent  of 
the  stock  of  corporation  X.  On  January  1, 
1990,  X  issues  a  14-percent  demand  note  to  A. 
X  uses  the  calendar  year  as  its  taxable  year. 
Assume  that  14  percent  is  a  reasonable  rate 
of  interest  (within  the  meaning  of  paragraph 
(e)  of  this  section)  on  January  1. 1990,  but  that 
X  fails  to  pay  any  part  of  the  interest  due  on 
the  note  for  the  taxable  year  1990,  Based  on 
these  facts,  paragraph  (1)(2)  of  this  section 
does  not  apply.  However  if  A  has  failed  to 
exercise  the  ordinary  "diligence  of  an 
independent  creditor,  the  note  will  be  treated 
as  stock  under  paragraph  (k)  of  this  section. 

(5)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (1)  and  related  provisions: 

Example  (1).  J  and  N  operate  a  partnership 
that  distributes  beer.  On  April  1. 1989.  J  and 
N  organize  corporation  T  and  transfer  the 
assets  of  the  partnership  to  the  corporation. 
In  exchange  for  the  assets  of  the  partnership. 
J  and  N  each  receive  half  of  the  common 
stock  of  T  and  an  8-percent  demand  note  for 
$45,000.  Assume  that  8  percent  is  not  a 


reasonable  rate  of  interest  (within  the 
meaning  of  paragraph  (e)  of  this  section)  on 
any  day  during  1989.  Based  on  these  facts,  the 
demand  notes  are  treated  as  stock. 

Example  (2).  On  August  24,  1986,  F 
organizes  corporation  G  to  own  and  operate 
an  outdoor  amusem.ent  business.  G  uses  the 
calendar  year  as  its  taxable  year.  On  Augiist 
2,').  1966,  F  transfers  trucking  equipment, 
na-chanical  rides,  and  other  assets  to  G  in 
exchange  for  all  the  capital  stock  of  G  and  a 
6  percent  note  for  5200,000.  The  note  is  due 
on  August  25, 1990,  and  is  classified  as 
irdfbtednnss  under  §  1.3&5-4(a).  However,  C 
does  not  pay  the  pr;nc:pa!  within  90  days 
after  it  is  due,  and  F  does  not  puisne  such 
payment  with  the  ordinary  diligence  of  an 
independent  creditor.  Based  on  these  facts. 
li;'jjinning  on  .August  26  1990.  ihr  note  is 
considered  to  be  payable  on  de.T.and 
.Assume  that  during  1990  the  lowest 
reasonable  ra'e  of  interest  on  a  demand  note 
issued  by  G  (taking  into  account  the  financial 
condition  of  G)  is  12  puree:  t  a  year,  and  that 
under  applicable  local  law  the  no*e  continues 
!(/  pay  G  percent  i.".tr:.'est  after  .'T:at'jri!y.  Based 
on  these  facts,  the  note  is  treated  as  stork  on 
August  20.  19P0. 

E-'imiple  (31  The  facts  are  the  Si<me  as  in 
eN.iniple  (2)  e.xcep;  that  G  agrees  to  pay  12- 
percent  interest  on  the  note.  In  addition, 
as.;urnc  that  12  percent  is  a  reasonable  rate  of 
inloresi  on  August  26,  1990.  Based  on  these 
fiicts.  the  note  is  not  treated  as  s'ock  under 
this  piimgraph  [1). 

Esiir.rpjp  (4).  The  facts  are  the  same  as  in 
eximple  [3],  except  that  G  issue?  a  12-percent 
deru.ip.d  note  for  S200.0(.>0  to  F  in  p.nment  for 
Ihi'  G-pt'rc;ent  note  due  on  .August  25.  1990. 
Liased  on  \hece  farts,  the  6-perc>;nt  note  is  not 
treated  us  stock.  In  addition,  the  12-percent 
note  may  be  treated  i"is  indebtednrss  under 
§  1.385-4(a). 

(m)  Meaning  of  terms — (1)  Dcht-to- 
cquity  ratio.  For  the  definition  of  the 
term  "debt-to-equity  ratio",  see 
p;u-agraphs  (g)  and  (h)  of  this  section. 

(2)  Failure  to  pay.  For  the  definition  of 
the  tt^nn  "failure  to  pay."  see  paragraph 
(k)(:!)  of  this  section. 

(JJ  Fair  market  value.  For  the 
definition  of  the  term  "fair  market 
v.ilue".  see  §  1.385-3ib). 

(4)  Instrum.ent.  For  the  definiiion  of 
the  term  "instrument",  see  §  1.385-3(c). 

§1.385-7    Certain  Other  Obligations. 

(a)  Scope — (1)  In  general.  This  section 
applies  to  any  loan  of  money  [e.g .  a 
cusih  advance)  made  to  a  corporation 
unless — 

(i)  The  loan  is  made  by  an 
independent  creditor  (within  the 
meaning  of  §  1.385-6(b)),  or 

(ii)  The  loan  is  evidenced  by  an 
instrument  within  six  months  after  the 
day  the  loan  is  made. 

(For  treatment  of  the  instrument  as 
stock  ur  indebtedness,  see  §§  1.385-4 
through  1.385-6). 

(2]  Exception,  (i)  This  section  does  not 
apply  to  a  loan  repaid  within  six  months 
after  the  day  it  is  made  but  only  to  the 


extent  that  the  outstanding  balance  of 
such  loan,  reduced  by  the  outstanding 
balance  of  prior  qualifying  loans,  does 
not  exceed  S25.O0O.  For  this  purpose,  a 
prior  loan  is  "qualifying"  if — 

(A)  It  is  described  in  paragraph  (a)(1) 
of  this  section,  and 

(B)  This  section  does  not  apply  to  the 
prior  loan  by  reason  of  this  p?,rggraDh 
(a)(2). 

(i  i)  For  purposes  of  paragraph 
(a)(2](i)(A)  of  this  section,  a  loan  is  not 
considered  to  be  actually  repaid  if  it  is 
renewed  or  offset  in  any  raannK-. 

(b)  Initial  classification — (1)  tn 
general.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a  loan  to 
which  this  section  applies  is  treated  as 
indebtedness. 

(2)  Exception.  A  loa.a  to  which  this 
section  applies  is  lrP3t'?d  as  a 
contribution  to  capita!  if  the  deb'sr 
C'/rporation  has  e.vxessive  debt  when 
the  loan  is  made  (under  the  principles  of 
S  1.385-6  (f)). 

(c)  Reclassification — (1)  In  general.  If 
a  lotin  is  treated  as  indebieJness  ur.der 
p.ir.jgraph  ib)(l)  of  this  section  and  if 
the  debtor  corporation  fails  to  pay 
interest  on  the  loan  at  a  reasonable  rate 
during  any  taxable  year,  then  the  loan  is 
rcclas.siiied  as  a  contribu'icn  to  capita! 
as  of  the  later  of  the  firs:  d:.y  cf  the 
taxable  year  or  the  date  of  the  lean.  For 
purposes  of  this  subparagraph  {!),  a  rate 
is  considered  reasonable  tf  it  :s 
reasonable  (imder  the  principles  of 

§  1.385-6(e))  as  of  any  day  of  the 
taxable  year. 

(2)  Special  rule.  For  purpose  >  of 
paragiaph  (c)(1)  of  this  section,  a 
corporation  is  not  considered  to  pi.y 
interest  on  a  loan  duh;ig  a  taxable  year 
unless  the  interest  is  actually  paid 
within  90  days  after  the  end  of  the  year. 
For  this  purpose,  payment  cf  interest 
with  property  other  than  mor.ey  v.ill  be 
consideied  actual  payment,  bat  only  to 
the  extent  of  the  fair  rr.arket  value  of 
such  property.  For  example,  paym.ent  of 
interest  with  a  note  will  be  considered 
actual  payment,  but  only  to  the  extent  of 
the  fair  maikrt  value  of  the  note. 

(J)  Effect  P*'!his  section— [1]  Iv.itial 
classification.  If  a  loan  is  treated  as  a 
contribution  to  captial  under  paragraph 
(b)(2)  of  this  section,  then  all  payments 
'of  principal  and  interest  on  the  loan  are 
treated  as  distributions  to  \vhich  section 
301  applies. 

(2)  Reclassification.  If  a  lean  is 
reclassified  as  a  contribution  to  capital 
under  paragraph  (c)  of  this  section,  then 
all  payments  of  principal  and  interest 
made  on  the  loan  after  the  beginning  of 
the  year  of  reclassification  are  treated 
as  distributions  to  which  section  301 
applies.  In  addition,  once  a  loan  is 
reclassified  under  paragraph  (c)  of  this 


section,  its  status  as  a  contribution  to 
capital  can  never  change. 

(e)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (Ij.  Corporation  M  uses  the 
calendar  year  as  the  taxable  year.  A  is  the 
sole  shareholder  of  M.  On  March  1. 1968.  A 
advances  $73,000  to  M,  and  M  establishes  an 
account  payable  to  A  in  the  amount  of 
$73,000.  The  account  payable  is  entered  on 
the  books  of  M  but  is  not  evidenced  by  an 
instrument.  The  account  payable  is  not 
repaid  within  six  months.  In  add;tion,  M  has 
excessive  debt  within  the  meaning  of  §  1.38.5-. 
6|r).  Based  on  these  facts,  the  account 
payable  is  classified  as  a  ccM-itr^oLticn  to 
Capital. 

Exo'vph  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  M  does  not  have 
excessive  debt.  The  account  payable  is 
classified  as  indebtedness.  However,  if  M 
fails  to  pay  (before  April  1. 1987)  mterest  at  a 
re.Tsonahle  rate  on  the  accour.t  payable  for 
the  last  10  months  of  1986.  the  account 
payable  will  be  reclassifed  as  a  contribution 
to  capital  (effective  retroactively  to  March  1, 
1986). 

Example  (3)  Corporation  X.  4\h!ch  has 
excessive  debt,  uses  the  ca!er;d.ir  year  as  the 
taxable  year.  On  January  1, 1985,  X's  sole 
shareholder  advances  S60.000  to  X.  The 
advance  is  entered  on  the  bo.oks  of  X  but  is 
not  e\  idenced  by  an  instrument.  X  repays 
S40.0O0  of  the  advance  on  April  1. 1985  and 
the  remaining  S20.000  on  October  1. 1985. 
Based  on  these  facts,  this  section  does  not 
apply  to  S25.000  of  the  advance  that  was 
repaid  on  April  1.  1985.  The  rerraining  S35.OO0 
is  treated  as  a  contribution  to  capital. 
Therefore.  SI 5.000  of  the  amount  repaid  on 
April  1  and  the  entire  520,000  repaid  on 
October  1.  are  treated  as  distributions  to 
which  section  301  applies. 

E\ar.ip!e  (41.  (a)  Corporation  Y,  which  has 
excessive  debt,  uses  the  cslendar  year  as  the 
taxable  year.  A  is  the  sole  shareholder  of  Y. 
On  January  1,  1990,  A  advances  5100,000  to  Y. 
V  repays  the  advan:e  on  Auj;  ;st  1. 1990. 
Based  on  these  facts,  the  SlOOOlX)  advance  is 
treated  ;'.<;  a  contrii^ution  to  cipltal. 

(b)  On  June  1. 19y0,  A  advances  an 
additional  S20.000  to  Y.  The  S20  000  advance 
is  also  repaid  on  .August  1, 1990.  Based  on 
these  facts,  this  se-^tion  does  not  apply  to  the 
advance  of  520.000. 

(c)  On  July  1. 1990.  A  advances  another 
SIO.OOO  to  Y.  The  SlO.OOO  advance  is  rs  paid 
on  July  15, 1990.  The  520.000  advance 
described  in  (b)  is  a  prior  qualifying  loan  with 
respect  to  the  510,000  advance  (although  this 
cannot  be  determined  until  August  1. 1990). 
Therefore,  this  section  does  not  apply  to 
S5.000  [ie..  525,000-520.000)  of  the  advance 
made  on  July  1, 1990.  However,  the  remaining 
55.000  of  this  ad\  ance  is  treated  as  a 
contribution  to  capital. 

Example  (5).  Corporations  S  and  T  are 
ivholly-owned  subsidiaries  of  corporation  P. 
On  January  1,  1990.  S  makes  a  non-interest 
bearing  advance  of  550,000  to  T.  The  advance 
is  entered  on  the  books  of  T  but  it  is  not 
evidenced  by  an  instrument  and  it  is  not 
repaid  within  6  months.  Based  on  these  facts, 
S  is  treated  as  distributing  550,000  to  P,  and  P 
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is  then  treated  as  contributing  this  amount  to 
the  capital  of  T. 

§  1.385-8    Locked  interests. 

(a)  In  general.  For  purposes  of  the 
regulations  under  section  385,  two  or 


(b)  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  On  September  25, 1982,  J 
organizes  corporation  N  and  acquires  al!  of 


price  is  a  reasonable  redemption 
premium  under  §  1.305-5. 

(3)  Current  dividends  on  the  preferred 
stock  are  contingent  [e.g.,  payable  only 
out  of  earned  surplus  or  only  at  the 
board  of  directors'  discretion). 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31,  1980  /  Rules  and  Regulations    86459 


insolvent  (i.e..  not  able  to  pay  its  debts  as 
they  become  due)  or  would  be  rendered 
iniolvent  by  the  paymen'.  Second,  sinking 
fund  payments  are  not  permitted  if  they 
would  impair  E's  capit.^i  The  first  restriction 
is  not  a  contingency  thai  prevents  the 


earned  surplus  plus  unrealized  appreciation 
of  H's  assets  (but  not  out  of  capital  or  capital 
surplus).  Ba^ed  on  these  facts,  the  preferred 
stock  does  not  provide  for  Fixed  payments  in 
the  nature  of  interest  but  does  provide  for 
fixed  payments  in  the  nature  of  principal. 


and  7  percent,  P  lends  SlO.OOO  to  S  on  a  6- 
percent,  lO-year  note.  The  fair  market  value 
of  the  note  on  the  day  of  issue  is  S8,000. 
Bnsed  on  these  facts.  P  is  treated  as  making  a 
contribution  of  S2,000  to  the  capital  of  S  (see 
§  1.3&5-3(a)(l)),  and  the  issue  price  of  the  note 


86458 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Rulesand  Regulations 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations    86459 


is  then  treated  as  contributing  this  amount  to 
the  capital  of  T. 

§  1.385-8    Locked  Interests. 

(a)  In  general.  For  purposes  of  the 
regulations  under  section  385,  two  or 
more  distinct  interests  in  a  corporation 
are  treated  as  separate  even  though  title 
to  one  cannot  be  transferred  without 
transferring  title  to  the  others.  Thus,  for 
example,  if  a  corporation  issues  a  bond 
with  a  nondetachable  warrant,  the  bond 
and  the  warrant  are  treated  as  two 
separate  interests  in  the  corporation. 

[b)  IHustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  On  January  1, 1989. 
corporation  X  issue.s  20-yRar,  Sl.OOO 
debentures  with  nondetachable  warrants. 
Each  warrant  entitles  the  holder  to  buy  100 
sl-.ares  of  common  stock  in  X  for  SlO  a  share. 
Bused  on  these  facts,  the  debentures  and  the 
warrants  are  treated  as  separate  interests. 

Example  (2j.  The  facts  are  the  Siime  as  in 
example  (1).  except  that  each  debenture  can 
be  surrendered  on  the  exercise  of  a  warrant 
in  lieu  of  cash.  The  result  is  the  sarr.e  as  in 
example  (1). 

Example  (3).  On  [cnuary  1. 19!ii). 
corporation  Y  issues  a  25ye.ir,  SVOOO 
debenture  to  individual  A  for  $1,000  in  cash. 
Y  has  no  other  debentures  outstanding.  The 
debenture  pays  interest  at  a  rate  of  SlOO  a 
year:  $50  is  payable  in  all  events  and  the 
other  $50  is  noncumulative  and  payable  only 
if  earned.  Individual  A  owns  80  percent  of  the 
stock  in  Y,  and  the  fair  market  value  of  the 
debenture  is  $1,000.  Based  on  these  facts,  the 
debenture  is  treated  as  stock  under  §  1.385- 
6(c)  (relating  to  hybrid  instruments  held 
proportionately). 

Example  (4).  The  facts  are  the  same  as  in 
example  (3),  except  that  Y  issues  a  S600 
debenture  together  with  four  shares  of 
preferred  stock  to  A.  The  debenture  pays 
fixed  interest  of  $50  a  year  and  has  a  fair 
market  value  of  $600.  Each  share  of  preferred 
stock  has  a  liquidation  value  of  $100  and 
pays  a  noncumulative  dividend  of  $12.50  a 
year  if  earned.  In  addition.  Y  is  required  to 
redeem  the  preferred  stock  at  $100  a  share  at 
the  end  of  25  years.  Assume  that  §  1.385-6(0 
(relating  to  excessive  debt)  does  not  apply  to 
the  debenture.  Based  on  these  facts,  the 
debenture  is  treated  as  indebtedness  under 
5  1. 385-4:  i).  The  result  is  the  same  even  if  A 
cannot  transfer  title  to  the  debenture  without 
also  transferring  title  to  the  preferred  stock. 

§  1.385-9    Guaranteed  loans. 

[a]  In  general.  If — 

(1)  A  shareholder  in  a  corporation 
guarantees  a  loan  made  to  the 
corporation  (either  directly  or  indirectly, 
e.g.,  by  pledging  collateral),  and 

(2)  Under  relevant  legal  principles 
(applied  without  reference  to  the 
regulations  under  section  385],  the  loan 
is  treated  as  made  to  the  shareholder, 
then  the  shareholder  is  treated  as 
making  a  contribution  to  the  capital  of 
the  corporation. 


(b]  Illustrations.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  On  September  25, 1982,  ( 
organizes  corporation  N  and  acquires  all  of 
its  capital  stock.  In  addition.  J  guarantees  a 
note  for  $600,000  issued  by  N  on  September 
28, 1982.  Assume  that  under  the  principles  of 
Plantation  Patterns.  Inc.  v.  Commissioner. 
•102  F.  2d  712  (5th  Cir.  1972).  cert,  denied,  409 
U.S.  1076  (1972).  affg  T.C.  Memo.  D.;c.  1970- 
82  (1970),  and  other  relevant  case  law,  the 
note  is  properly  treated  as  an  obligation  of  |. 
Based  on  these  facts,  J  Is  treated  as  making  a 
$600,000  cortribution  to  the  capital  of  N. 

Example  (Zj.  The  f;3cts  a-e  the  same  as  in 
example  (1).  In  addition,  .\'  pays  533,000  in 
interest  and  $100,000  in  principal  on  the  note 
on  September  28. 1083.  The  total  $133,000  in 
payments  ir,  treated  as  a  distribution  from  N 
to  j  to  which  section  301  applies.  Thus,  N  is 
not  allowed  a  deduction  for  interest  paid 
under  section  163.  He vvevcr.  J  is  allowed  a 
deduction  of  S33.0O0  for  in'eri^st  paid. 

Example  13).  The  facts  are  the  same  as  in 
example  (1).  In  addition,  N  defaults  and  J  is 
required  to  pay  S5!X1.000  in  principal  on  the 
note.  Because  J  Is  treated  as  the  primary 
obligor  on  the  note  [and  not  merely  as  a 
guarantor),  the  $.'00,000  p.'yment  will  in  no 
ciicuir.f  i^mcos  be  treated  .is  a  loss  from  a 
loan  or  as  a  contribution  tc  :he  capita!  of  N. 

Example  14).  The  facts  are  the  same  as  in 
e>a.T:ple  (1),  excnpt  that  [  does  not  guarantee 
the  nulB  issued  by  .\  uiilil  September  28,  1983. 
Assume  that  ihis  note  is  properly  treated  as 
an  obligaiinn  of  |  beginning  on  September  28, 
1983.  Also  assume  that  on  that  date  a 
principal  balance  of  $400,000  is  due  on  the 
note.  Based  on  these  facts,  J  is  treated  as 
making  a  $400,000  contribution  to  the  capital 
of  N  on  September  28,  1983. 

§  1.385-10    Certain  preferred  stock. 

(a)  In  general.  Preferred  stock  is 
treated  as  stock  if  it  does  not  provide  for 
fixed  payments  (as  defined  in  §  1.385-5 
(d))  in  the  nature  of  either  principal  or 
interest.  On  the  other  hand,  preferred 
stock  is  treated  as  an  instrument  if  it 
provides  for  fixed  payments  in  ths 
nature  of  principal  or  interest. 
Accordingly,  preferred  stock  treated  as 
an  instrument  is  classified  as 
indebtedness  under  §  l,385^(a] 
(relating  to  instruments  generally) 
unless  it  is  classified  as  stock  under 

§  1.385-5  (relating  to  hybrid  instruments) 
or  §  1.365-6  (relating  to  proportionality]. 
See  example  (13)  of  §  1.385-5(e). 

(b)  Rule  of  convenience. 
Notwithstanding  paragraph  (a)  of  this 
section,  preferred  slock  is  treated  as 
stock  (and  not  as  an  instrument)  if  it 
satisfies  each  of  the  following 
conditions: 

(1)  The  preferred  stock  is 
denominated  prefsr^ed  stock  and  is 
treated  as  preferred  stock  under 
applicable  nontax  l.iw. 

(2)  The  excess  (if  any)  of  the  preferred 
stock's  redemption  price  over  its  issue 


price  is  a  reasonable  redemption 
premium  under  S  1.305-5. 

(3)  Current  dividends  on  the  preferred 
stock  are  contingent  [e.g.,  payable  only 
out  of  earned  surplus  or  only  at  the 
board  of  directors'  discretion). 

(4)  The  right  to  receive  dividend 
payments  and  payments  in  redemption 
of  the  preferred  stock  may  not  be 
enforced  under  applicable  nontax  law  if 
either  (i)  the  issuing  corporation  is 
insolvent  or  would  be  rendered 
insolvent  by  such  payments  or  (ii)  the 
making  of  such  payments  would  impair 
the  issuing  corporation's  capital  [i.e..  the 
fair  market  value  of  the  remaining 
assets  of  the  issuing  corporation  would 
be  less  than  the  sum  of  its  liabilities  and 
the  liquidation  value  of  its  other  classes 
of  preferred  stock  that  are  senior  or 
equal  in  rank). 

(5)  Default  in  the  making  of  a  dividend 
payment  or  a  payment  in  redemption  of 
the  preferred  stock  does  not  entitle  the 
holder  to  accelerate  redemption 
payments. 

(6)  The  preferred  stock  has  a  term 
(during  which  the  holder  cannot  compel 
redemption)  of  at  least  10  years.  In  the 
case  of  an  issue  of  preferred  stock  which 
provides  for  redemption  over  a  period  of 
years,  the  term  shall  be  the  weighted 
average  life  of  the  issue. 

(c)  IHustrafions.  The  following 
examples  illustrate  the  application  of 
this  section: 

Example  (1).  On  August  8, 1985, 
corporation  D  issues  500  shares  of  SlOO  par 
value,  6-percent  preferred  slock.  Dividends 
on  the  preferred  slock  are  cumulative,  and  D 
may  not  pay  dividends  on  its  common  stock 
or  repurchase  shares  of  common  stock  so 
long  as  dividends  on  the  preferred  stock  are 
in  arrears.  However,  dividends  on  the 
preferred  stock  are  payable  only  if  declared 
by  D's  board  of  directors.  In  addition,  the 
preferred  stock  is  callable  after  August  8, 
1990  for  $100  a  share  at  the  discretion  of  Us 
board  of  directors.  Thus,  the  holders  of  the 
preferred  stock  cannot  compel  D  to  redeem  or 
purchase  the  stock.  Based  on  these  f.icls  the 
preferred  stock  does  not  provide  for  fixed 
payments  in  the  nature  of  principal  or 
interest.  Therefore?  the  preferred  stock  is 
treated  as  stock. 

Example  (2j.  On  February  2, 1984, 
corporation  E  issues  500  shares  of  cumulative 
Class  A  sinking  fund  preferred  stock.  The 
Class  A  preferred  slock  provides  for 
quarterly  dividends,  payable  out  of  E's 
earnings,  and  for  sinking  fund  payments, 
which  must  be  used  by  E  to  redeem  the 
preferred  stock  on  specified  dates.  The 
weighted  average  hfe  of  the  preferred  slock 
issue  is  less  than  10  years.  Under  E's  articles 
of  incorporation,  sinking  fund  payments  must 
be  made  out  of  all  "legally  available  funds," 
Under  applicable  local  law,  this  means  Ihat 
the  preferred  stockholders  have  an  absolute 
right  to  compel  the  sinking  fund  payments 
subject  to  only  two  restrictions.  First,  sinking 
fund  payments  are  not  permitted  if  E  is 


insolvent  (i.e.,  not  uble  to  pay  its  df-bts  a.s 
they  become  due)  cr  would  be  rendered 
insolvent  by  the  paymtn'.  Second,  sinking 
fund  payments  are  not  permitted  if  they 
would  impair  E's  capit.^i  The  first  rectriclion 
is  not  a  contingency  thai  prevents  the 
payments  from  beiny  considered  fixed.  See 
§  1.385-5(d)(5)(iii).  The  second  restriction  is. 
in  effect,  a  subordinatio::  provision  in  that  it 
nerely  prevents  p-v'ftTent;dl  treatment  of  the 
Cia^;S  A  preferred  s'o^.k  over  equal  or  more 
senior  issues  of  preferred  stock.  Based  nn 
tht'se  facts,  the  Class  A  preferred  s'ock 
provides  for  fixed  payments  in  the  nature  of 
principal.  Therclore,  the  Class  A  preferred 
.«'ock  is  treated  as  ;i:i  instraintnt.  Assuming 
t'idt  sinking  fund  payi..enls  must  include  all 
E'.:i;rued  and  cnpaid  div-d;-'.,.is,  the  Class  A 
preferred  stock  aiL.;;  prc\  i.i'  .^  for  fixed 
payments  in  the  r.a'  :rt     ''  iritercst.  For  'his 
purpose,  the  divicir  •■d.i  are  ( onsidetJ^d  to  be 
fi\ed  at  the  lime  they  ber.ime  pert  of  a 
sinkiny  fund  payc.^.'nl  See  example  (13)  of 
§  1  385-5(e). 

Example  (?,).  The  facts  are  the  same  as  in 
example  (2)  except  tlrat  the  weighted  average 
life  of  the  preferred  stock  is.^^ue  is  m.ore  than 
10  years.  Additionally,  the  proferrcd  stock  is 
treated  as  preferred  stock  under  applicable 
ncititax  law;  the  is"-- jc  price  of  the  preferred 
stock  is  equal  to  its  redemption  prire;  and 
d  'ftiult  in  the  making  of  a  dividend  paymen! 
does  not  entitle  the  hclders  of  the  preferred 
stock  Kv  accelerate  S'ni'i.'ig  fund  payments. 
Eased  ^n  these  facts,  t'le  Class  A  preferred 
stock  is  treated  as  stork  under  paragraph  (b) 
of  this  section.  The  result  would  be  the  same 
if,  under  applicable  lucn!  law,  E  would  be 
considered  insolvent  (.md  therefore  sinking 
fund  payments  woiiid  not  be  permitted)  if  Its 
liabilities  exceeded  iis  ajse's  (rather  Shan  if  E 
were  not  able  to  pay  its  debts  as  they  became 
due). 

Example  (4j.  F  is  a  large,  stable,  and 
consistently  profitable  aorporaiiur..  On  March 
21. 1985,  F  issues  SO.O'X;  shares  of  SlOO  par 
value,  9-percenl  sinking  fund  preferred  stock. 
Dividends  and  sinking  fund  payments,  which 
begin  five  years  af'er  issuance,  are 
rr.jrdatory  to  the  extcnl  of  retained  earnings. 
In  addition,  divide.ads  are  cumulative,  but 
l''ey  are  payable  only  out  of  retained 
earnings.  Based  on  i.hi^sc  facts,  the  preferred 
stock  does  not  provide  for  fixed  payments  in 
t'f-e  nature  of  either  p.:,..uipa!  or  intcre.st. 
T'lerefore.  the  preferr-rd  stock  is  tre.ited  as 
stock. 

Example  (5j  The  tscts  are  the  same  as  in 
example  (1).  In  addition,  corporr.tion  G, 
which  owns  all  the  corr-.mon  stock  of  D, 
uncondiiinnally  guarantees  ti.mely  paynumt  of 
all  dividends  on  the  preferred  stock.  Fu;ll:er, 
G  guarantees  that  the  p.^eferred  stock  will  be 
called  for  redeinpti:  n  by  August  8,  2005. 
Based  on  these  facts,  the  preferred  stock  is 
treated  as  an  instrument.  See  §  l.?.85-51d)(7). 

Example  (6)-  H.  a  closely-held  corporation, 
issues  1,000  shares  of  $100  par  value,  12- 
percent  preferred  stork  on  January  1, 1984. 
Dividends  are  cumulative  but  are  payable 
only  out  of  earned  surplus.  The  preferred 
stock  is  subject  to  mandatory  redemption 
after  9  years  at  a  redemption  price  of  S109  per 
share  plus  accrued  but  unpaid  dividends. 
However,  the  accrued  but  unpaid  dividends 
are  payable,  upon  redemption,  only  out  of 


earned  surplus  plus  unrealized  appreciation 
of  H's  assets  (but  not  out  of  capital  or  capital 
surplus).  Based  on  these  facts,  the  preferred 
stock  does  not  provide  for  Rxed  payments  in 
the  nature  of  interest  but  does  provide  for 
fixed  payments  in  the  nature  of  principal. 
Therefore,  the  preferred  stock  is  treated  as  an 
iastrument. 

Par.  3.  Section  1.482-2  is  amended  by 

adding  "(applying  serrtion  385,  where 
applicab!'^]"  after  "bona  fide 
ir.debtedness"  in  the  first  sentence  of 
paragraph  (a)[3)  and  by  adding  new 
paragraphs  (fi)(4).  (a](5J  and  (aj[r5)  to 
read  as  follows: 

§  1.432-3    Deterrr^mation  of  taxabie  income 
in  specific  situations. 
[a)  Loans  or  advances.   *  *  * 

(4)  Relation  to  sect'on  1232.  In 
determir.ing  the  rate  of  interest  actually 
charged  on  a  loan  or  advance  evidenced 
by  a  written  iastrumera  there  is  taken 
into  account — 

(i)  Any  original  issue  discount 
included  in  income  by  the  lender  under 
section  1232(a)(3j,  or 

(ii)  Any  bond  premium  deducted  by 
the  lender  under  §  1.61-12(c)f2). 

(5)  Relation  to  section  -385.  If  a 
taxpayer  is  subject  both  to  section  482 
and  to  section  385  with  respect  to  a  loan, 
then  the  sections  will  be  applifd  in  the 
following  order: 

(i)  First,  sections  385  and  1232  (and 
the  regulations  under  such  sections  and 
under  §  1.61-12[c)(2))  are  applied  to 
determine: 

(A)  Whether  the  loan  is  treated  as 
stock  or  indebtedness; 

(B)  Whether  a  capital  contribution  or 
a  distribution  under  section  301  is 
imputed;  and 

(C)  Whether  there  is  original  issue 
discount  or  bond  prem.ium. 

(ii)  Second,  section  482  is  applied. 
The  fact  that  a  stated  rats  of  interest  on 
a  loan  falls  within  the  Sbfe  haven  of 
p:iragraph  (a)[2)(iv)  of  tiiis  section  does 
not  preclude  the  application  of  section 
335  to  such  loan.  However,  the  interest 
rate  actually  charged  (within  the 
meaning  of  paragraph  {a}(4)  of  this 
sf'Cticn)  after  appl'caticn  of  sections  385 
and  1232  will  ordinarily  be  considered 
an  arm's  length  interest  rate  for 
purposes  of  section  482.  If  a  loan  is 
classified  as  stock  under  section  385, 
then  subparagraph  (1)  of  diis  paragraph 
(a)  is  inapplicable. 

(6)  Illustration.  The  fol'.owing  example 
illustrates  the  application  of 
subparagraphs  (4)  and  (5)  of  this 
paragraph  (a): 

Example.  Domestic  corporation  P,  a 
calendar  year  taxpayer,  owns  all  of  the  stock 
of  domestic  corporation  S.  At  a  tim.e  when 
the  safe  haven  interest  rate  of  paragraph 
(a)(2j(iv)  of  this  section  is  between  5  percent 


and  7  percent,  P  tends  $10,000  tc  S  on  a  6- 
percent,  10-year  note.  The  fair  market  value 
of  the  note  on  the  day  of  issue  is  S6.000. 
Brsed  on  these  facts.  P  is  treated  as  making  a 
contribution  of  S2,000  to  the  capital  of  S  [see 
§  1.3&5-3(a)(l)),  and  the  Issue  price  of  the  note 
within  the  meaning  of  section  1232(b)(2)  is 
S8,000.  Therefore.  P  must  include  $200  in 
inccme  each  year  under  secticn  1232;a)(3).  .As 
a  result,  $800  of  interest  is  considered  to  be 
aclu^iiy  charged  each  year,  and  the  rate  of 
interest  actual'y  charged  on  the  note  is  10 
percent  (i.e.,  SB00;S6.000).  The  rate  of  interest 
arrived  at  in  this  manner  is  considered  to  be 
en  arm's  length  interest  rate  for  purposes  of 
this  section, 

§  1.992-1    [Amended] 

Par.  4.  Section  1.992-1  is  amended  by 
adding  the  phrase  "(applying  section 
385.  where  applicable)"  aTted  the  word 
"debt"  in  p-3ragraph  (dj{2)!il'o)  and  by 
inserting  the  phrase  "Notwithstanding 
section  385,  qualil'ies"  in  lieu  of  the  word 
"Qualifies"  in  paragraph  (d]{2j(i)(6). 

Par.  5.  Section  1.1371-1  is  amended  by 
deleting  the  last  three  sentences  of 
paragraph  (g)  and  by  inserting  a  new 
paragraph  (h)  to  read  as  follows: 

§1.1371-1     Definition  of  small  business 
corporation. 

«  •  *  •  * 

(h)  Relation  section  385.  [Reserved] 

(Sections  385  and  7805  of  the  Internal 
Revenue  Code  of  1954  (83  Stat,  613  and  68A 
Stat.  917;  26  U.S.C.  385  and  7805|) 
VViliiam  E.  Williams, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  December  23. 1980. 
Erail  M.  Sunley, 
Acting  Assistant  Secretary  of  the  Treasury. 

jFR  U,  c.  8n-»0fi2(,  Kiled  12-2<M».  »«  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minirtg  Reclamation 
and  Enforcement 

30  CFR  Part  931 

Conditional  Approval  of  the 
Permanent  Program  Submission  From 
the  State  of  New  Mexico  Under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule. 

summary:  On  February  28, 1S80,  the 
State  of  New  Mexico  submitted  to  the 
Department  of  the  Interior  its  proposed 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  purpose  of 
the  submission  is  to  demonstrate  the 
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State's  intent  and  the  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory 
program  regulations,  30  CFR  Chapter 
VII. 

Af»£>r  nrnvirtino  nnnnrliinitins  for 


C.  Csneral  Background  on  the  New  Me>;ico 
Program  Submission. 

D.  Secretary's  Findings. 

E.  DiEpositfon  of  Public  Comments. 

F.  Secret.arys  Decision. 

Part  A  sets  forth  the  statutory  and 


submitting  state  programs  and  minimum 
standards  and  procedures  the  state 
program  must  include  to  be  eligible  for 
approval,  are  found  in  30  CFR  Parts  700- 
707  and  730-865.  Part  705  was  published 
October  20, 1977  (42  FR  56064);  and  Parts 
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after  the  Secretary  implements  the 
federal  program. 

Different  criteria  apply  to  various 
elements  of  a  state  program  for  the 
purpose  of  determining  whether  they 
can  be  approved  by  the  Department. 


must  be  the  same  as  or  similar  to  the 
procedures  in  Section  518  and  521  of 
SMCRA  and  must  be  consistent  with  30 
CFR  Parts  808,  843.  845,  and  Subchapter 
G. 
3.  Other  State  Program  Elements — If  a 


of  several  lawsuits  challenging  the 
Secretary's  permanent  regulatory 
program. 

There  have  been  three  recent 
decisions  from  the  District  Court  that 
affect  the  decision-making  process. 
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State's  intent  and  the  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory 
program  regulations,  30  CFR  Chapter 

VII. 

After  providing  opportiinitios  for 
public  comment  and  a  ihorounh  review 
of  the  program  submission,  the  secretary 
of  the  Interior  has  determined  thfit  the 
New  Mexico  program  m^e's  the 
minimum  requirements  of  SMCRA  and 
the  permanent  program  rcguMitions, 
except  for  minor  deficiencies  discussed 
below  under  "Supplementary 
Information."  Accordingly,  the-  Secretary 
of  the  Interior  has  cundiliunal'.y 
approved  the  New  Mexio  pro-ram. 

A  new  Part  931  is  being  added  to  30 
CFR  Chapter  VII  to  irni>lf;.,*^nt  this 
decision. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  DeccMiher  31, 1980. 

This  conditional  approval  will 
terminate  as  specified  in  30  CFR  931.11, 
unless  the  deficiencies  idf  nlifind  below 
have  been  corrected  in  accord  with  30 
CFR  931.11,  adopted  bi-low. 
ADDRESSES:  Copies  of  the  New  Mexico 
program  and  the  administrative  record 
on  the  New  Mexico  program,  including 
the  letter  from  the  Division  of  Mining 
and  Minerals  agreeing  to  correct  the 
deficiencies  which  resulted  in  the 
conditional  approval,  are  available  for 
public  inspection  and  copying  during 
business  hours  at: 
Energy  and  Minerals  Department, 
Division  of  Mining  and  Minerals,  First 
Northern  Plaza,  East,  Room  200.  Santa 
Fe.  New  Mexico  87501.  Telephone: 
(505)827-5451. 
Office  of  Surface  Mining.  Brooks 
Towers.  1020  15th  Street,  Denver, 
Colorado  80202.  Telephone:  (303)  837- 
5421. 
Office  of  Surface  Mining,  Room  153, 
Intrric'-  South  Building,  1951 
Constitution  Ave.,  NVV.,  Washington, 
DC  20240.  Telephone:  (202)  343-4728. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carl  C.  Close,  Assistant  Director. 
State  and  Federal  Frcgrams.  OffiCe  of 
Surface  Mining  Rc'IdmatJon  and 
Enforcement,  U.S.  D.'partment  of  the 
Interior.  South  Bui'dir.g.  1951 
Constitution  Ave  .  NVV.  Washingt'jn.  DC 
20240,  Telephone:  [-lO'l]  ,343-4225, 
SUPPLEMENTARY  INrORMATIOH: 

Introduction 

This  notice  is  organized  to  assist 
understanding  of  the  findings  underlying 
the  Secretary's  decision.  It  is  divided 
into  six  major  parts: 

A.  General  Background  on  tiie  Pernuinent 
Program. 

B.  General  Background  on  the  State 
Program  Approval  Process. 


C.  Csneral  Background  on  the  Ne-.v  Mexico 
Program  Submission. 

D.  Secretarv's  FindinRS. 

E.  Disposition  of  Public  Comments. 

F.  Secret-ary's  Decision. 

Part  A  sets  forth  the  statutory  and 
regulatory  framework  of  the 
environmental  projection  regulatory 
scheme  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

Part  B  sets  forth  the  general  .statutory 
and  regulatory  scheme  applicab'e  to  all 
states  which  v.ish  to  obtain  primary 
jurisdiction  to  implement  the  permanent 
program  v.iihin  their  borders. 

Part  C  summarizes  the  steps 
undertaken  by  New  Mexico  and  officials 
of  the  Department  of  the  Interior, 
beginning  with  New  Mexico's  initial 
program  submission  and  its  program 
a.mendments  and  leading  to  the  decision 
being  announced  today. 

Part  D  contains  the  findings  the 
Secretary  has  made  with  respect  to  each 
of  the  thirty  criteria  for  evaluation  of  a 
state  program  found  in  SMCRA  and  the 
Secretary's  regulations.  Part  D  contains 
the  reasons  for  each  finding.  For  each 
f-.nding,  only  the  significant  differences 
b.^Sween  federal  laws  and  rules  and  the 
New  Me:<ico  program  are  discussed. 

Relevant  public  comments  are 
analyzed  in  Part  E,  and  the  provisions  of 
New  Mexico's  program,  as  revised,  are 
evaluated. 

Pa't  F  identifies  and  explains  the 
Secretary's  decision. 

A.  General  Background  on  the 
Permanent  Program 

The  environmental  protection 
provisions  of  SMCRA  are  being 
implemented  in  two  phases — the  initial 
program  and  the  permanent  program — in 
accordance  with  Sections  501-503  of 
SMCRA,  30  U.S.C.  1251-1253.  The  initial 
program  became  effective  en  February 
3,  1978,  for  new  coal  mining  operations 
on  non-federal  and  non-Indian  lands 
which  received  state  permits  on  or  after 
t'pat  date,  and  v.  as  effectuated  on  May  3, 
1978,  for  all  cea!  mines  existing  on  that 
date.  The  initial  prcci-am  rules  were 
promulgated  by  the  Secretary  on 
December  13, 1977,  undr'r  30  CFP  Parts 
710-725.  42  FR  e2R.i't  et  seq. 

The  permanent  prog: am  will  bt'come 
effective  in  each  state  upon  the  approval 
of  a  state  program  by  the  Secretary  of 
the  Interior  or  i.mplpmentation  of  a 
federal  program  within  the  s'ate.  If  a 
state  program,  is  approved,  the  stale, 
rather  than  the  federal  government,  will 
be  the  primary  regulator  of  activities 
subject  to  SMCRA. 

The  federal  regulations  for  the 
permanent  program,  including 
procedures  for  states  to  follow  in 


submitting  state  programs  and  minimum 
standards  and  procedures  the  state 
program  must  include  to  be  eligible  for 
approval,  are  found  in  30  CFR  Parts  700- 
707  and  730-865.  Part  705  was  published 
October  20. 1977  (42  FR  56064];  and  Parts 
795  and  865  (originally  Part  830)  were 
published  December  13. 1977  (42  FR 
62639).  The  other  permanent  program 
regulations  were  published  March  13, 
1979  (44  FR  15312-154G3).  Errata  notices 
were  published  March  14. 1979  (44  FR 
15485).  August  24. 1979  (44  FR  49673- 
49687).  September  14. 1979  (44  FR  53507- 
53509).  November  19. 1979  (44  FR  661G5). 
April  16, 1980  (45  FR  26001),  June  5. 1980 
(45  FR  37818),  and  July  15, 1980  (45  FR 
47424],  Amendments  to  the  regulations 
were  pubHshed  October  22. 1979  (44  FR 
60969),  as  corrected  December  19, 1979 
(44  FR  75143),  December  19. 1979  (44  FR 
75303),  December  31, 1979  (44  FR  77440- 
77447],  January  11. 1980  (45  FR  2626- 
2629),  April  16. 1980  (45  FR  25998-26001). 
May  20. 1980  (45  FR  33926-33927).  June 
10. 1980  (45  FR  39446-39447],  and  August 
6. 1980  (45  FR  52306-52324]  and 
November  20, 1980  (45  FR  76932-76935). 
Portions  of  these  regulations  have  been 
suspended  pending  further  rulemaking. 
See  44  FR  67942  (November  27. 1979],  44 
FR  77447-77454  (December  31, 1979),  45 
FR  6913  (January  30, 1980]  and  45  FR 
51547-51550  (August  4. 1980], 

B.  General  Background  on  Slate 
Program  Approval  Process 

Any  state  wishing  to  assume  primary 
jurisdiction  for  the  regulation  of  coal 
mining  under  SMCRA  may  submit  a 
program  for  consideration.  The 
Secretary  of  the  Interior  has  the 
responsibility  to  approve  or  disapprove 
the  submission.  The  federal  regulations 
governing  state  program,  submissions 
are  found  at  30  CFR  Parts  730-732.  After 
review  of  the  submission  by  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  (OSM]  and  other  agencies, 
as  well  as  an  opportunity  for  the  state  to 
make  additions  or  modifications  to  the 
program,  and  an  opportunity  for  public 
comment,  the  Secretary  may  approve 
ihe  program  unconditionally;  approve  it 
cnndiiioned  upon  the  correction  of 
minor  deficiencies  in  accordance  v\i;h  a 
specified  timetable;  or  disapprove  the 
program  in  whole  or  in  part,  if  the 
program  is  disapproved,  the  state  may 
submit  revisions  to  correct  the  items 
that  need  to  be  changed  to  meet  the 
requirements  of  SMCRA  and  the 
applicable  federal  regulations.  If  the 
revised  program  is  also  disapproved, 
SMCRA  requires  the  Secretary  of  the 
Interior  to  establish  a  federal  program  in 
that  state.  The  state  may  again  request 
approval  to  assume  primary  jurisdiction 
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to  the  extent  disapproved,  exists  in  the 
federal  courts,  and  no  federal  inspection 
will  result  in  notices  of  violation  or 
cessation  orders  based  upon  the 
";.frirmafivelv  disacDroved"  provisions. 


Commission  on  program  provisions 
based  on  suspended  or  remanded 
federal  regulations  (Administrative 
Record  No.  NM-140).  The  Commission 

decided  that  all  seciions  of  New 


contained  a  number  of  changes  from  the 
proposed  regulations  which  were 
submitted  on  February  28, 1980. 

2.  Responses  to  questions  raised 
during  the  Regional  Director's  review  of 
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after  the  Secretary  implements  the 
federal  program. 

Different  criteria  apply  to  various 
elements  of  a  state  program  for  the 
purpose  of  determining  whether  they 
can  be  approved  by  the  Department. 
There  are  three  categories  of  potential 
program  elements,  each  with  its  own 
standard  of  review,  as  follows: 

1.  "State  window" proposals — 
Pursuant  to  30  CFR  731.13.  an  alternative 
proposed  by  a  state  to  a  provision  of  the 
Secretary's  regulations  must  be  both  in 
accordance  with  SMCRA  and  consistent 
with  the  Secretary's  regulations.  Under 
30  CFR  730.5,  "in  accordance  with" 
SMCRA  moans  that  the  state  alternative 
meets  the  minimum  requirements  and 
includes  all  applicable  provisions  of 
SMCRA,  while  "consistent  with"  the 
Secretary's  regulations  means  that  the 
state  proposal  is  not  less  stringent  than 
and  meets  the  applicable  provisions  of 
30  CFR  Chapter  VII. 

The  state  window  provision  may  not 
be  used  to  vary  the  requirements  of 
SMCRA.  The  Secretary  will  approve  a 
state  window  item  that  achieves  the 
same  or  greater  degree  of  environmental 
protection  and  procedural  safeguards  as 
the  federal  regulations.  In  addition,  the 
state  must  demonstrate  that  the 
alternative  provision  is  necessary 
because  local  requirements  or  local 
environmental  conditions  are  such  that 
cither  the  use  of  the  federal  regulations 
would  not  allow  the  state  to  accomplish 
the  intended  result  or  the  alternative 
will  accomplish  the  result  in  a  m.ore 
efficient  or  effective  manner. 

2.  Regulations  for  Inspection  and 
Enforcement — As  required  by  Section 
518  of  SMCRA.  the  civil  and  criminal 
penalty  provisions  of  a  state  program 
must  be  no  less  stringent  ihan  the 
requirements  of  Section  518  and  must  be 
consistent  with  the  federal  ri-;'jia'ions 
in  30  CFR  Part  845  (see  Item  1  above  for 
meaning  of  "consistent  u  ilh").  However, 
as  discussed  be'.ovv,  a  recent  couit 
decision  by  the  U.S.  District  Court  for 
the  District  of  Columbia  in  In  rp: 
Permanent  Surface  Minin^^  Rp^ulations 
Litigation  (Civil  Action  .No.  79-1144. 
May  16, 1980).  has  held  that  r.tates 
cannot  be  required  to  establish  a  point 
system  like  that  in  Part  845.  and  the 
Secretary  cannot  require  that  state 
systems  result  in  penalties  as  high  as 
those  under  OSM's  point  system.  Under 
Section  521  of  SMCRA.  the  sanctions  in 
a  state  program  must  also  be  no  less 
stringent  ihan  those  in  Section  521  and 
must  be  consistent  with  30  CFR  Part  808, 
Sections  843.11,  843.12.  843.19,  and 
Subchapter  G  (Permit  Systems).  State 
regulations  which  establish  the 
procedural  requirements  related  lo  civil 
and  criminal  penalties  and  sanctions 


must  be  the  same  as  or  similar  to  the 
procedures  in  Section  518  and  521  of 
SMCRA  and  must  be  consistent  with  30 
CFR  Parts  808,  843.  845.  and  Subchapter 
G. 

3,  Other  State  Program  Elements — If  a 
state  provision  is  neither  a  state  window 
alternative  nor  a  procedure  or  sanction 
related  to  inspection  and  enforcement, 
then  the  standard  to  be  applied  in 
evaluating  each  element  is  whether  the 
state  provision  is  consistent  with  the 
corresponding  provision  of  the  federal 
regulations  and  in  accordance  with  the 
relevant  section  of  SMCRA,  as  set  forth 
in  30  CFR  732.15(b)  for  each  of  the  16 
state  program  requirements.  Under 
Section  505  of  SMCRA  and  30  CFR 
730.11,  state  provisions  which  provide 
more  stringent  land  use  and 
environmental  controls  are  not  to  be 
considered  to  be  inconsistent  with  the 
federal  requirements. 

The  procetiure  and  timetable  for  the 
Secretary's  review  of  state  programs 
was  initially  published  March  13, 1979 
(44  FR  15326],  to  be  codified  at  30  CFR 
Part  732. 

As  a  result  of  the  litigation  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  discussed  below  the  deadline 
for  states  to  submit  proposed  programs 
was  extended  by  August  3,  1979,  to 
March  3, 1980.  Section  732.11(d)  required 
that  if  all  required  and  fully  enacted 
laws  and  regulations  were  not  part  of 
the  program  by  November  15. 1979,  the 
program  would  be  disapproved.  Because 
the  submdstion  deadline  had  been 
changed  to  March  3. 1980,  30  CFR 
732.11(d)  was  amended  to  provide  that 
program  submissions  that  do  not  contain 
all  required  and  fully  enacted  laws  and 
regulations  by  the  104th  day  following 
program  submission  will  be  disappiovcd 
pursuant  to  the  procedures  for  the 
Secretary's  initial  decision  in  §  732.13 
(45  FR  33927,  May  20,  1980). 

The  New  Mexico  program  was 
submitted  to  OSM  on  February  28.  1980. 
The  104th  day  after  February  28  was 
June  11.  1980.' 

The  Secretary  in  reviewing  state 
programs,  is  complying  with  the 
piovisions  of  Section  503  of  SMCRA,  20 
U.S.C.  1253.  and  30  CFR  732.15.  V.'ith 
respect  to  the  New  Mexico  program,  the 
Secretary  has  used  as  criteria  the 
federal  rules  as  corrected,  amended,  and 
suspended  in  the  Federal  Register 
notices  cited  above  under  "General 
Background  on  the  Peimanent  Program," 
and  as  affected  by  three  recent 
decisions  of  the  U.S.  District  Court  for 
the  District  of  Columbia  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  (Civil  Action  No.  79-1144, 
February  26.  May  16,  and  August  15, 
1980).  That  litigation  is  a  consolidation 


of  several  lawsuits  challenging  the 
Secretary's  permanent  regulatory 
program. 

There  have  been  three  recent 
decisions  from  the  District  Court  that 
affect  the  decision-making  process. 
Because  of  the  complex  litigation,  the 
court  has  issued  its  decision  in  two 
"rounds."  The  Round  I  opinion,  dated 
February  26, 1980.  rejected  several 
generic  attacks  on  the  permanent 
program  regulations,  but  resulted  in 
suspension  of  remand  of  all  or  part  of 
twenty-two  specific  regulations.  The 
Round  II  opinion,  dated  May  16, 1980. 
rejected  additional  generic  attacks  on 
the  regulations  but  remanded  some  40 
additional  parts,  sections  or  subsections 
of  the  regulations. 

The  court  in  its  Round  II  opinion  also 
ordered  the  Secretary  to  "affirmatively 
disapprove,  under  Section  503  [of 
SMCRA],  those  segments  of  a  state 
program  that  incorporate  a  suspended  or 
remanded  regulation"  (Mem.  Op..  May 
16, 1980,  p.  49].  However,  on  August  15, 
1980,  the  court  stayed  this  portion  of  its 
opinion.  The  effect  of  this  stay  is  to 
allow  the  Secretary,  to  approve  the  state 
program  provisions  equivalent  to 
remanded  or  suspended  federal 
provisions  in  the  three  circumstances 
described  in  paragraph  1  below. 

Therefore,  the  Secretary  is  applying 
the  following  standards  to  the  review  of 
state  program  submissions: 

1.  The  Secretary  need  not 
affirm.atively  disapprove  state 
provisions  similar  to  those  federal 
regulations  which  have  been  suspended 
or  remanded  by  the'District  Court  where 
the  state  has  adopted  such  provisions  in 
a  rulemaking  or  legislative  proceeding 
which  occurred  either  (1)  before  the 
enactment  of  SMRCA  or  (2)  after  the 
date  of  the  Round  II  District  Court 
decision,  since  such  state  regulations 
clearly  are  not  based  solely  upon  the 
suspended  or  remanded  federal 
regulations.  (3)  The  Secretary  need  not 
affirmatively  disapprove  provisions 
based  upon  suspended  or  remanded 
federal  rules  if  a  responsible  state 
official  has  requested  the  Secret-nry  to 
approve  them. 

2.  The  Secretary  will  affirmatively 
disapprove  all  provisions  of  a  state 
progra.m  which  incorporate  suspended 
or  rem.anded  federal  rules  and  which  do 
not  fall  into  one  of  the  three  categories 
in  paragraph  one,  above.  The  Secretary 
believes  that  the  effect  of  his 
"affirmative  disapproval"  of  a  section  in 
the  state's  regulations  is  that  the 
requirements  of  that  section  are  not 
enforceable  in  the  permanent  program  at 
the  federal  level  to  the  extent  they  have 
been  disapproved.  That  is.  no  cause  of 
action  for  enforcement  of  the  provisions, 
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disapprove.  On  October  16. 1980,  the 
State  replied  that  there  were  no  such 
provisions.  (Administrative  Record  No. 
NM-140). 

On  September  5.  1990.  representatives 
nf  the  .Si.itp  nf  Nr-w  \fpvinn  mpt  ivilh 


Indian  and  non-federal  lands  within 
New  Mexico; 

(e)  New  Mexico  has  established  a 
process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 

rtrrnrAnr\rp  with  Rprtinn  ^99  nf  RMPRA 


carry  out  the  provisions  and  meet  the 
purpose  of  SMCRA  and  30  CFR  Chapter 
VII.  Approval  is  based  upon  the 
following  representations  made  by  New 
Mexico  concerning  New  Mexico  law: 
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to  the  extent  disapproved,  exists  in  the 
federal  courts,  and  no  federal  inspection 
will  result  in  notices  of  violation  or 
cessation  orders  based  upon  the 
"affirmatively  disapproved"  provisions. 
The  Secretary  takes  no  position  as  to 
whether  the  affirmatively  disapproved 
provisions  are  enforceable  under  state 
law  and  in  state  courts.  Accordingly, 
these  provisions  are  not  being  pre- 
empted or  suspended,  although  the 
Secretary  may  have  the  power  to  do  so 
under  Section  505(b)  of  SMCRA  and  30 
CFR  730.11. 

3.  A  state  program  need  not  contain 
provisions  to  implement  a  suspended  or 
remanded  regulation  and  no  state 
program  will  be  disapproved  for  failure 
to  contain  a  suspended  regulation. 

4  A  state  must  have  authority  to 
implement  all  permanent  program 
provisions  of  SMCRA,  including  those 
provisions  of  SMCRA  upon  which  the 
remanded  or  suspended  regulations 
were  based. 

5.  A  state  program  may  not  contain 
any  provision  which  is  inconsistent  with 
a  provision  of  SMCRA. 

6.  Programs  will  be  evaluated  only  on 
provisions  other  than  those  that  must  be 
disapproved  because  of  the  court's 
order.  The  remainmg  provisions  will  be 
approved  unconditionally,  conditionally 
approved,  or  disapproved,  in  whole  or  in 
part,  in  accordance  with  30  CFR  732.13. 

7.  Upon  promulgation  of  new 

rt'gii!  ilions,  to  replace  those  that  have 
been  suspended  or  remanded,  the 
Se::retary  will  afford  states  that  have 
approved  or  conditionally  approved 
programs  a  reasonable  opportunity  to 
amend  their  program.s,  as  appropriate.  In 
^.■neral,  the  Secretary  expects  thai  the 
provisions  of  30  CFR  732.17  will  govpra 
this  process. 

A  list  of  the  regulations  suspended  or 
1  emanded  as  the  result  of  the  Round  I 
,nid  Round  II  litigation  was  published  in 
a  previous  Federal  Register  notice  nn 
ji;l>  7.  1980  (45  FR  4.-f304),  OSM 
conipU'ted  an  initial  review  of  the  Nt.w 
Mi'vico  program  submission  and 
p-i';'.ishfd  in  the  July  11,  1980  Federal 
Register  (45  FR  46823)  notice  of  the 
.iva'labilily  of  a  list  cf  the  provisions 
ji-opost'd  for  disapproval.  At  that  tiTt; 
the  St'cretary  requested  public  comment 
on"  t!;e  proposed  list.  In  making  tod.iy's 
d-'uisio".,  the  Secretary  has  considered 
all  public  comments  on  this  issue  and 
has  identified  those  provisions  which  he 
must  affirmatively  disapprove  in  the 
New  Mexico  program  as  part  of  this 
approval.  That  notice  was  also 
described  in  detail  at  the  pL:b!lc  hearing 
in  Albuquerque  on  July  23, 1980. 

On  October  16, 1980,  the  State  of  N't^w 
Mexico  advised  OSM  of  the  decision  of 
the  New  Mexico  Coal  Surface  Mining 


Commission  on  program  provisions 
based  on  suspended  or  remanded 
federal  regulations  (Administrative 
Record  No.  NM-140).  The  Commission 
df.'cided  that  all  seciior.s  of  New 
Mexico's  regulations  will  remain  in 
effect  until  such  time  as  they  are 
amended  after  public  hearing  and  that 
any  action  taken  by  OSM  to  suspend  or 
retain  these  sections  will  not,  as  a 
matter  of  State  law,  affect  New 
NJexico's  regulations.  The  State  did  not 
request  that  the  Secretary  approve  State 
regulations  based  on  suspended  and 
reman. ied  federal  regulations  therefore. 
the  Secretary  has  affirmatively 
disapproved  those  provisions  under  30 
CFR  931.12  (adopted  below). 

To  codify  decisions  on  State 
prog'-ams,  federal  programs,  and  other 
matters  affecting  individual  States.  OSM 
has  established  a  new  S'jbchap'er  T  of 
30  CFR  Chapter  V!I.  Subchapter  T  will 
consist  of  P.arts  990  through  950. 
Provisions  relating  to  New  Mexico  will 
be  foimd  in  30  CFR  Part  931. 

C.  Background  on  the  New  Mexico 

Program  Submission 

On  February  28,  1980,  OSM  reneivcid  a 
proposed  regulato'-y  program  from  the 
Slate  of  New  Mexico.  The  program  was 
sul;niitted  by  the  Enerev  and  M'nerals 
Department,  Division  of  Mining  and 
Minerals,  the  agency  %vhich  wli!  be  the 
primary  regulatory  authority  under  the 
New  Mexico  permanent  prosram.  Notice 
of  receipt  of  the  submission  initiating 
the  program  review  was  published  in  the 
March  5,  1980.  Federal  Register  (45  FR 
14230-14231)  and  in  newspapers  of 
general  circulation  within  ths  State.  The 
.nnouncement  noted  information  for 
public  participation  in  th.';  initial  phase 
of  the  review  process  relating  to  the 
Regional  Director's  defe-minntion  of 
whether  the  submission  u-as  complete. 

On  .Xpril  15, 1930,  a  public  review 
meeting  on  the  program  .md  its 
completeness  was  held  by  the  Regional 
Director  in  Albuquerque,  New  Mexico. 
April  24.  1900.  was  the  close  of  the 
public  comment  period  on  completeness, 
which  had  begun  March  5, 1980. 

On  May  1,  1980.  the  Regi'-nal  Director 
published  notice  in  the  Federal  Register 
announcing  that  he  had  determined  the 
program  to  be  complete  (45  FR  29072). 
The  notice  specified  that  the  submission 
iiicladed  all  elements  required  by  30 
CFR  731.14(c). 

On  June  11, 1980,  the  F.r.er;y  and 
Minerals  Department.  Division  of 
Mining  and  Minerals,  submitted 
amendments  to  the  Febr'.:ary  28,  19.B0, 
New  Mexico  program  which  contained: 

1.  A  copy  of  the  regulations  enacted 
by  the  State  of  New  Mexico  on  May  15, 
1980.  These  enacted  regulations 


contained  a  number  of  changes  from  the 
proposed  regulations  which  were 
submitted  on  February  23, 1980. 

2.  Responses  to  questions  raised 
during  the  Regional  Director's  review  of 
the  New  Mexico  program  submission 
which  were  presented  to  the  Division  of 
Mining  and  Minerals  in  a  letter  dated 
April  28. 1980. 

On  June  18, 1980,  the  Regional 
Director  published  notice  in  the  Federal 
Register  (45  FR  41160^1162)  and  in  the 
newspapers  of  general  circulation 
within  the  State  that  the  revisions  to  the 
New  Mexico  permanent  program 
submission  were  available  for  public 
review  and  comment.  The  notice  set 
forth  procedures  for  the  public  hearing 
and  comment  period  on  the  substance  of 
the  New  Mexico  program. 

On  July  23, 1980,  the  Region.d  Director 
held  a  public  hearing  on  the  Now 
Mexico  submission  in  Albuquerque. 
New  Mexico.  The  public  comment 
period  on  the  New  Mexico  permanent 
regulatory  program  ended  on  July  28. 
1980. 

On  August  1. 1980,  the  Regional 
Director  submitted  to  the  Director  of 
OSM  his  recommendation  that  the  New 
Mexico  program  be  conditionally 
approved,  together  with  copies  of  the 
transcript  of  the  public  meeting  and  the 
public  hearing,  written  presentations, 
e.\hibits,  copies  of  all  public  com.ments 
received  and  other  documents 
comprising  the  administrative  record. 

Subsequent  to  the  close  of  the  original 
public  comment  period,  the  Energy  a.-d 
Minerals  Department,  Division  of 
Mining  and  Minerals  submitted  an 
Attorney  General's  opinion  and  its 
General  Counsel's  opinion,  both  dated 
August  7,  1980,  explaining  the 
rcdationship  of  certain  provisions  in  the 
New  Mexico  State  pernu;ncnt  regulato'-y 
program  to  the  federal  permanent 
regulatory  program  (Ad.Tiinistrative 
Record  number  NM  99).  The  public 
comment  period  was  opened  on 
S(  ptember  4, 1980,  and  closed  again  on 
September  11, 1980  for  consideration  of 
these  opinions  (45  FR  5.:i.'594,  September 
4,  1980). 

On  August  20,  1980.  the  Director  of 
OSM  published  in  the  Federal  Register  a 
n,)tice  of  the  availability  of  the  views  on 
the  New  Mexico  program  submitted  by 
the  Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  other  federal  agencies 
(45  FR  55479-55480). 

On  August  22, 1980,  the  Director 
cabled  the  division  of  .Mining  and 
Minerals,  asking  whether  there  were 
provisions  in  the  New  Mexico  program 
based  upon  remanded  or  suspended 
federal  rules  which  the  Division  did  not 
want  the  Secretary  to  affirm.atively 
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holding  streams",  contained  in  State 
regulation  1-5,  effectively  excludes 
ephemeral  streams.  As  a  condition  of 
approval,  the  Secretary  requires  that,  in 
order  to  protect  allevial  valley  floors 


alternative  of  limited  highwall  retention 
is  available.  Such  retention  in  these 
instances  actually  reflects  the  intent  of 
"approximate  original  contour"  since 
these  features  were  part  of  the  natural 


inhabit  the  area.  The  rocky  slopes,  cliffs, 
and  mesa  top  areas  support  more  than 
200  species  of  plants  that  do  not  grow  in 
the  colluvial  filled  valleys  of  the  San 
Juan  Basin.  These  plant  species  are 
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disapprove.  On  October  16, 1980,  the 
State  replied  that  there  were  no  such 
provisions.  (Administrative  Record  No. 
NM-140). 

On  September  5.  1980.  representatives 
of  the  State  of  New  Mexico  met  with 
representatives  of  OSM,  and  on 
September  10, 1980,  the  Director  of  the 
Division  of  Mining  and  Minejals,  Energy 
and  Minerals  Department,  State  of  New 
Mexico,  sent  additional  material  to  the 
Director,  OSM. 

On  September  16,  1980,  the 
Administrator  of  the  Environm.ental 
Protection  Agency  transmitted  his 
written  concurrence  en  the  New  Mexico 
program. 

On  Septem.ber  30, 1980,  the  Director  of 
OSM  recommended  to  the  Secretary 
that  he  conditionally  approve  the  New 
Mexico  program. 

On  December  2, 1980,  the  State  of 
New  Me.viro  agreed  to  the  conditions 
set  forth  below  in  30  CFR  931.11 
(Administrative  Record  No.  NM-141). 

D  Secretary's  Findings 

1.  In  accordance  with  Section  503(a)  of 
SMCRA,  the  Secretarj'  finds  that  New 
Mexico  has,  subject  to  the  exception  in 
findings  4(a)(iii),  4(b),  4(c)(x),  4(c)(xix). 
4(d)(vi).  4(e),  4(h).  4{j)(i),  4(k)(ii).  4(l)(iii), 
4(l)(v),  and  4(o)  below,  the  capability  to 
carry  out  the  provisions  of  SMCRA  and 
to  meet  its  purpose  in  the  following 
ways: 

(a)  The  New  Mexico  Surface  Mining 
Act  (NMSMA)  and  the  regulations 
adopted  thereunder  provide  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-federal  lands  in  New  Mexico  in 
accordance  with  SMCRA; 

(b)  The  New  Mexico  program 
provides  sanctions  for  violations  of  New 
Mexico  laws,  regulations  or  conditions 
of  permits  concerning  surface  coal 
mining  and  reclamation  operations,  and 
these  sanctions  meet  the  requirements 
of  SMCRA,  including  civil  and  criminal 
actions,  forfeiture  of  bonds,  suspensions, 
revocations,  and  withholding  of  permits, 
and  the  issuance  of  cease-and-desist 
orders  by  the  New  Mexico  Division  of 
Mining  and  Minerals  or  its  inspectors; 

(c)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  sufficient 
administrative  and  technical  personnel 
and  sufficient  funds  to  enable  xNew 
Mexico  to  regulate  surface  coal  mining 
and  reclamation  operations  in 
accordance  with  the  requirements  of 
SMCRA; 

(d)  New  Mexico  law  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 


Indian  and  non-federal  lands  within 
New  Mexico; 

(e)  New  Mexico  has  established  a 
process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  Section  522  of  SMCRA, 
30  use  1272; 

(f)  New  Mexico  has  established,  for 
the  purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  federal  and  State  permit  p-ocesses 
applicable  to  the  proposed  operations; 

(g)  New  Mexico  has  fully  enacted 
regulations  consistent  with  regulations 
issued  pursuant  to  SMCRA,  subject  to 
the  exceptions  discussed  below  in 
findings  4(a)(iii),  4(b),  4(c)(x).  4(c){xix), 
4(d)(vi).  4(e),  4(h),  4'j)(i).  4(k)(ii),  4(l)(iii) 
4(l](v).  and  4(o}. 

2.  As  required  by  Section  503(b)(l)-(3) 
of  SMCRA,  30  use  1253(b)il)-(3),  and 
30  CFR  732.11-732.13,  the  Secretary  has, 
through  OSM: 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 
of  other  federal  agencies  concerned  with 
or  having  special  expertise  pertinent  to 
the  proposed  New  Mexico  program; 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  New 
Mexico  program  which  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act.  as  amended.  33  USC  1151-1175.  and 
the  Clean  Air  Act.  as  amended,  42  USC 
7401  et  seq.;  and 

(c)  Held  a  public  review  meeting  in 
Albuquerque,  New  Mexico,  on  April  15, 
1980.  to  discuss  the  New  Mexico 
program  submission  and  its 
completeness,  and  held  a  public  hearing 
in  Albuquerque,  New  Mexico,  on  July  23, 
1980,  on  the  substance  of  the  New 
Mexico  program  submission. 

3.  In  accordance  with  Section 
503(b)(4)  of  SMCRA,  30  USC  1253(b)(4), 
the  Secretary  finds  that  the  State  of  New 
Mexico  has  the  legal  authority  and 
qualified  personnel  necessary  for  the 
enforcement  of  the  environmental 
protection  standards  of  SMCRA  and  30 
CFR  Chapter  VTI. 

4.  In  accordance  with  30  CFR  732.15, 
the  Secretary  finds,  on  the  basis  of 
information  in  the  New  Mexico  program 
submission,  including  the  section-by- 
section  comparison  of  the  New  Mexico 
law  and  regulations  with  SMCRA  and  30 
CFR  Chapter  VII.  public  comments, 
testimony  and  written  presentations  at 
the  public  hearings,  and  other  relevant 
information,  that:  (a)  The  New  Mexico 
program  provides  for  New  Mexico  to 


carry  out  the  provisions  and  meet  the 
purpose  of  SMCRA  and  30  CFR  Chapter 
VII.  Approval  is  based  upon  the 
following  representations  made  by  New 
Mexico  concerning  New  Mexico  law: 

(i)  The  Secretarj'  was  concerned 
about  the  equivalency  of  several 
definitions  submitted  as  a  part  of  the 
New  Mexico  program.  One  of  the 
definitions  questioned  was  that  which 
the  State  submitted  for  a  "cemetery."  It 
appears  that  the  State  definition  found 
in  58-17-3  NMSA  197a  is  more  limiting 
than  the  Federal  definition  found  in  30 
CFR  761.5.  The  State  admitted  that  it 
was  more  limiting,  but  presented  a  local 
condition  as  justification  for  the 
variation  (Administrative  Record 
number  NM  89).  With  New  Mexico's 
long  history  of  settlement  by  Indian  and 
Spanish  peoples,  bodies  were  often 
buried  in  places  that  no  longer  show  any 
indication  that  such  an  action  did  occur. 
30  CFR  761.11  describes  a  cemetery  as 
one  of  the  areas  in  which  mining  is 
prohibited.  New  Mexico's  definition 
accomplishes  the  same  aim  in  areas 
where  grave  sites  are  known  to  exist. 
New  Mexico  has  also  submitted,  as  a 
part  of  the  program,  the  appropriate 
State  statutes  covering  the  manner  in 
which  unexpected  graves  are  to  be 
handled,  and  these  provisions  assure 
adequate  protection  of  human  remains. 
Further,  protections  in  the  manner  of 
prevention  of  disturbance  of  Indian 
grave  sites  are  provided  in  Joint 
Resolution — American  Indian  Religious 
Freedom,  Pub.  L.  95-341.  The  Secretary 
believes  that  the  New  Mexico  definition 
and  the  specific  State  provisions 
guaranteeing  full  protection  to 
discovered  graves  is  in  accordance  with 
30  CFR  761.11. 

(ii)  The  Secretary  was  also  concerned 
about  the  definition  that  New  Mexico 
had  developed  for  "historic  lands."  The 
New  Mexico  definition,  contained  in  the 
Cultural  Properties  Act,  Section  18-6-1, 
is  not  in  accord  with  the  definition  found 
in  30  CFR  762.11.  insofar  as  it  omits 
references  to  "paleontological  sites"  and 
"sites  having  religious  or  cultural 
significance  to  native  Americans  or 
religious  groups."  New  Mexico 
explained  that  the  (1)  paleontological 
sites  are  covered  as  sites  having 
scientific  value  under  regulation  3- 
12(b)(2),  and  (2)  sites  having  religious  or 
cultural  significance  to  native 
Americans  or  religious  groups  are 
protected  under  New  Mexico  law 
(Administrative  Record  No  NM  119). 
Based  on  these  representations  the 
Secretary  finds  the  New  Mexico 
program  acceptable  in  this  area. 

(iii)  The  New  Mexico  definition  of 
"unconsolidated  streamlaid  deposits 
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after  mining  are  an  acceptable  means  of 
implementing  Sections  515  and  516  of 
SMCRA. 

In  accordance  with  30  CFR  731.13,  the 
Secretary  finds  that: 

(A)  The  proposed  alternative 


(ii)  In  Section  20-22  of  the  New 
Mexico  regulations  the  State  adds 
language  not  contained  in  30  CFR  816.22. 
The  language  allows  an  operator  to 
request  a  variance  from  the  Director  for 
stripping  an  area  of  topsoil  if  the 


the  New  Mexico  provision.  The  State 
provision  also  requires  that  an  operator 
must  submit  drainage  basin  information 
and  the  proposed  designs  of  such 
control  structures  as  part  of  a  permit 
application.  The  Director  then  has  the 
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holding  streams",  contained  in  State 
regulation  1-5,  effectively  excludes 
ephemeral  streams.  As  a  condition  of 
iipproval.  the  Secretary  requires  that,  in 
order  to  protect  allevial  valley  floors 
consistent  with  30  CFR  701.5  and  30  CFR 
Part  822,  the  definition  of 
"unconsolidated  streamlaid  deposits 
holding  streams"  must  include 
ephemeral  streams. 

(b)  New  Mexico  has  formally 
proposed  only  the  following  alternate 
approach  to  the  requirements  of  30  CFR 
Chapter  VII.  pursuant  to  30  CFR  731.13. 
although  other  provisions  of  the  New 
Mexico  program  (See  Findings  4(c)(xvii) 
and  4(d)(v)  may  meet  the  standards  for 
such  an  alternative: 

Performance  Standards  for 
nackfilling  and  Grading.  Section 
5t5(b)(3)  of  SMCRA  states  that  the 
general  performance  standards  shall 
require  an  operator  "to  backfill,  compact 
(where  advisable  to  insure  stability  or  to 
prevent  leaching  of  toxic  materials)  and 
grade  in  order  to  restore  the 
approximate  original  contour  of  the  land 
with  all  highwalls.  spoil  piles,  and 
depressions  eliminated  (unlesfe  small 
depressions  are  needed  in  order  to 
retain  moisture  to  assist  revegetation  or 
as  otherwise  authorized  pursuant  to  this 
Act)."  30  CFR  B16.102(a)(2)  implements 
the  statutory  directive  by  stating  that, 
"in  all  cases  the  high  wall  shall  be 
eliminated."  New  Mexico  has  proposed 
an  alternative  that  would  allow  the 
retention  of  limited  stretches  of  highwall 
if  such  features  are  part  of  the  natural 
landscape  of  the  mine  area  prior  to  mine 
operations.  New  Mexico  Regulation  20- 
102(a)(2)  allows  the  retention  of  portions 
of  the  highwall  if  an  operator  can 
demonstrate  to  the  Director  that: 
—The  highwall  will  have  a  static  safety 

factor  of  1.3; 
— The  highwall  will  not  pose  a  hazard  to 

persons  or  wildlife  in  the  area; 
—The  highwall  will  be  backfilled  to 
cover  the  uppermost  minable  coal 
seam  to  a  minimum  depth  of  4  feet; 
— The  retained  portion  of  highwall  will 
not  exceed  800  feet  in  length,  and 
shall  be  at  a  minimum  of  at  least  3,000 
feet  from  any  other  portion  of  any 
other  highwall  which  has  been 
approved  as  a  part  of  the  postmining 
land  use; 
— The  highwall  is  necessary  to  replace 
cliff-type  habitats  that  existed  in  the 
natural  topography  prior  to  mining; 
and 
— The  ends  of  the  highwall  left  standing 
will  be  contoured  into  the  surrounding 
topography  with  slopes  of  3:1  or  less. 
If  an  operator  can  demonstrate  to  the 
satisfaction  of  the  Director  that  all  of 
these  criteria  can  be  met,  then  the 


alternative  of  limited  highwall  retention 
is  available.  Such  retention  in  these 
instances  actually  reflects  the  intent  of 
"approximate  original  contour"  since 
these  features  were  part  of  the  natural 
pre  mined  landscape.  In  all  other  cases, 
the  highwall  must  be  eliminated 
according  to  30  CFR  816.102. 

New  Mexico  argues  that  the  language 
in  SMCRA  Section  515(b)(3)  creates  two 
distinct  requirements  that  often  conflict 
in  the  specific  coal  mining  districts  of 
New  Mexico  (Administrative  Record 
number  NM  89).  In  certain  areas  of  the 
State,  the  elimination  of  all  highwalls  is 
diametrically  opposed  to  the  concept  of 
return  to  approximate  original  contour 
due  to  the  natural  features  of  the 
landscape.  New  Mexico  believes  that 
there  are  positive  environmental 
benefits  to  be  gained  from  a  return  to 
approximate  original  contour  (AOC)  if 
the  retained  highwalls  can  be 
demonstrated  to  be  stable.  Such 
highwalls  conforming  to  the  topography 
of  the  area  will  preserve  wildlife  habitat 
as  required  under  Section  515(b)(25)  of 
SMCRA.  Consequently,  the  State 
maintains  that  the  return  to  AOC  should 
take  precedence  over  the  elimination  of 
highwalls. 

In  reviewing  New  Mexico's  proposed 
alternative,  the  Secretary  considered  the 
circumstances  unique  to  New  Mexico 
(See  Administrative  Record  No.  NM  89). 
New  Mexico  has  a  complex  and  highly 
variable  terrain  due  to  the  occurrence  of 
four  unique  Physiographic  Provinces.  Of 
these  Provinces,  the  Colorado  Plateau  is 
probably  the  most  significant  in  terms  of 
cliff  topography.  The  Colorado  Plateau 
is  characterized  by:  structural  geology 
which  consists  of  extensive  areas  of 
nearly  horizontal  formations;  structural 
upwarps  that  form  striking  topographic 
features;  igneous  structures;  and 
widespread  uplifting  of  as  much  as  3 
miles  since  the  cretaceous;  great 
altitude;  a  drainage  system  consisting  of 
deeply  incised,  steep-walled  canyons; 
aridity  and  shortage  of  water;  extensive 
areas  of  bare  rock;  sparse  vegetation 
and  sparse  population;  and  brightly 
colored  and  highly  varied  desert 
scenery.  While  this  set  of  features  is 
descriptive  of  the  entire  Colorado 
Plateau,  it  most  certainly  specifically 
applies  to  the  San  Juan  Basin.  These 
same  features  are  found  to  a  lesser 
degree  in  the  other  Provinces  of  New 
Mexico. 

The  most  striking  feature  in  the  San 
Juan  Basin  itself  is  the  sandstone 
capped  mesa  which  possesses  cliffs 
ranging  from  a  few  feet  to  more  than  100 
feet  in  height.  This  mesa  type 
topography  has  a  direct  influence  on  the 
species  of  plants  and  animals  that 


inhabit  the  area.  The  rocky  slopes,  cliffs, 
and  mesa  top  areas  support  more  than 
200  species  of  plants  that  do  not  grow  in 
the  colluvial  filled  valleys  of  the  San 
Juan  Basin.  These  plant  species  are 
growing  in  places  where  their  root 
systems  are  in  a  more  mesic 
environment  than  occurs  in  the  deeper, 
finer  colluvial  soils  of  the  surrounding 
valleys.  This  mesic  environment  is  the 
result  of  moisture  infiltrating  into  the 
joints  and  fractures  of  the  bedrock. 
Precipitation  concentrated  in  crevasses 
increases  the  amount  of  moisture  per 
unit  area  available  to  the  plants. 

Exposed  vertical  bedrock  areas 
produce  a  more  mesic  environment  at 
the  base  of  many  cliffs.  This  is  due  to 
the  fact  that  most  of  the  moisture 
emanating  from  any  precipitation  event 
drains  down  the  face  of  a  cliff  and 
concentrates  in  the  soils  or  the 
weathered  and  fractured  bedrock  near 
the  base.  The  largest  concentrations  of 
browse  shrubs  occur  near  these  cliff 
bases.  These  cliff  areas  also  provide 
places  where  trees  and  shrubs  prevalent 
at  higher  elevations  can  find  refuge  and 
survive  in  an  otherwise  hostile 
environment.  Because  of  the  unique 
association  of  cliff  areas  and  floristics  in 
the  San  Juan  Basin,  numerous  species  of 
fauna  rely  upon  this  type  of  topography 
for  shelter,  food,  and  protection. 

In  addition  to  this  concept  of  habitat 
preservation  the  Secretary  is  also 
concerned  with  the  aesthetic  beauty  of 
the  natural  rugged  mesa  type-areas  in 
the  San  Juan  Basin.  The  disruption  of 
this  natural  landscape  form  by  the 
substitution  of  an  unnatural  rolling  hill 
topography  does  not  meet  the  purposes 
of  SMCRA.  A  reclamation  process 
incorporating  stretches  of  highwall 
duplicating  the  natural  mesa  and  cliff 
features  is  fully  in  concert  with  the 
concept  of  approximate  original  contour. 
Support  for  this  provision  was  provided 
by  public  interest  groups  with  some 
reservations  about  the  composition  of 
the  feature  to  be  left  as  well  as  the 
magnitude  relative  to  what  previously 
existed  (See  Administrative  Record  No. 
NM  79).  The  Secretary  feels  that  this 
concern  can  be  adequately  addressed 
by  the  addition  of  another  provision  to 
the  criteria  enumerated  in  the  New 
Mexico  regulation.  As  a  condition  of 
approval.  New  Mexico  will  include  as  a 
criterion,  a  statement  that  residual 
highwalls  will  not  exceed  the  length  of 
the  pre-mined  bluff.  The  addition  of  this 
provision  to  the  criteria  already 
established  will  guarantee  the  proper 
usage  of  this  alternative. 

The  Secretary  finds  that  the  New 
Mexico  provisions  allowing  certain 
limited  stretches  of  highwall  to  remain 
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requiring  that  a  "diverse,  effective,  and 
permanent  cover"  be  established.  The 
Secretary  requested  that  this  language 
be  incorporated  into  the  New  Mexico 
provision  (See  Administrative  Record 
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quantifiable  and  not  merely  subjective 
means.  The  Secretary  finds,  based  on 
these  explanations,  that  20-116  is 
consistent  with  the  requirements  of 
SMCRA  and  30  CFR  816.116  and  30  CFR 
817.116.  New  Mexico  was  also  asked  to 


(xi)  New  Mexico  regulation  20-150  as 
originally  submitted  did  not  contain  a 
requirement  that  all  road  design  be 
certified  by  a  registered  professional 
engineer.  This  requirement  was  added 
to  the  regulation  as  it  was  promulgated 
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after  mining  are  an  acceptable  means  of 
implementing  Sections  515  and  516  of 
SMCRA. 

In  accordance  with  30  CFR  731.13,  the 
Secretary  finds  that: 

(A)  The  proposed  alternative 
contained  in  the  New  Mexico  program  is 
in  accordance  with  Sections  515(b)(3) 
and  515(b)(25)  of  SMCRA  because  the 
State  program  provides  that 
approximate  original  contour  is 
achieved,  the  requirements  for  stability 
are  the  equivalent  of  the  federal 
requirements,  and  wildlife  habitat  is 
preserved,  and 

(B)  The  proposed  alternative  is 
necessary  because  of  the  local 
conditions. 

In  accordance  with  30  CFR  732.15(b). 
the  Secretary  finds  the  alternative,  as 
conditioned,  to  be  in  accordance  with 
the  provisions  of  SMCRA  and  consistent 
with  the  regulations  in  30  CFR  Chapter 
VII. 

(c)  The  Energy  and  Minerals 
Department,  Division  of  Mining  and 
Minerals,  has  the  authority  under  New 
Mexico  laws  and  regulations  to 
implement,  administer,  and  enforce  all 
applicable  requirements  consistent  with 
30  CFR  Chapter  VII,  Subchapter  K,  and 
the  New  Mexico  program  includes 
provisions  to  carry  out  those  provisions. 
The  New  Mexico  law  and  regulations  on 
performance  standards  are  consistent 
with  SMCRA  and  30  CFR  Chapter  VII. 
Subchapter  K.  The  following  specific 
issues  were  considered  by  the  Secretary 
in  evaluating  New  Mexico  law  and 
regulations  on  performance  standards: 

(i)  Section  20-11  of  the  New  Mexico 
regulations  in  the  orijjinal  submission 
did  not  clearly  stale  that  road  markers 
would  be  required  in  addition  to 
perimeter  markers.  In  order  to  bo  certain 
that  road  maikers  would  not  be  allowed 
in  lieu  of  perimeter  m.arkers,  New 
Mexico  was  asked  to  clarify  the 
provision  (See  Administrative  Record 
No.  NM  58).  Written  assurance  to  the 
Secretary,  was  provided  that  what  was 
intended  by  the  State  was  a  requirement 
for  road  markers  in  addition  to 
perimeter  markers  (Soe  Administrative 
Record  No.  NM  89). 

New  Mexico  ronuires  more  in  the  way 
of  signs  and  markers  th.in  30  CFR  816.11 
and  30  CFR  817.11.  Tlie  State  aniicipates 
pf^rmitting  a  num.ber  of  mines  that  will 
be  located  some  distr.ncfc  from  a  Vv-ell 
travelled  road.  In  these  instances  the 
State  will  require  signs  along  the  nccess 
read  to  the  mine  at  cne  mile  intervals. 
This  is  >n  addition  to  the  requirement  for 
perimeter  markers  which  is  consisient 
with  the  federal  regulation.  The 
Secretary  finds  that  the  New  Mexico 
provision  is  consistent  with  30  CFR 
816.11  and  30  CFR  817.11. 


(ii)  In  Section  20-22  of  the  New 
Mexico  regulations  the  State  adds 
language  not  contained  in  30  CFR  816.22. 
The  language  allows  an  operator  to 
request  a  variance  from  the  Director  for 
stripping  an  area  of  topsoil  if  the 
operator  can  demonstrate  that  the 
removal  of  topsoil  in  that  area  would  be 
technologically  infeasible.  While  noting 
that  the  concept  is  consistent  with  30 
CFR  816.22(b).  which  allows  the 
authority  to  approve  alternatives  on  a 
case-by-case  basis,  the  Secretary  felt 
that  some  outside  bounds  should  be 
placed  on  the  provision.  New  Mexico 
responded  that  the  provision  will  be 
used  only  to  the  extent  necessary  to 
insure  the  safety  of  equipment  operators 
removing  topsoil  materials  from  areas 
such  as  the  unstable  edges  of  mesa  tops, 
steep  outslopes  covered  with  large 
boulders,  or  steep  slopes  which  were 
covered  with  a  thin  veneer  of  soil  over 
bedrock  material  (See  Administrative 
Record  No.  NM  89).  The  State  pointed 
out  that  the  provision  places  an 
affirmative  burden  upon  an  operator  to 
demonstrate  infeasibility  to  the 
satisfaction  of  the  Director.  This 
approach  allows  changing  technology  to 
be  incorporated  into  each  specific 
decision  made  by  the  Director  in  a 
manner  that  specific  slope  limitations 
would  not.  The  Secretary  finds  that  New 
Mexico  provision  to  be  consistent  with 
30  CFR  816.22,  based  on  New  Mexico's 
representation  as  to  the  scope  of  the 
va.iance  stated  above. 

(iii)  In  the  original  submission  New 
Mexico  provided  a  different 
methodology  for  sediment  control  in 
New  Mexico  regulation  Section  20-41 
and  20-42  than  that  developed  in  30  CFR 
815.41  and  816.42.  The  State  was  asked 
to  provide  a  full  iustification  and 
development  ot  the  concept  of  regional 
difference  (See  Administrative  Record 
No.  58).  In  the  regulations  promulgated 
en  Nfyy  15, 1960.  and  si^b.mitted  to  the 
Secretary  on  June  11. 1980.  the  State  had 
changed  the  approach  sufficiently  to 
make  New  Mexico  regulations  20-41 
and  20-42  consistent  with  the 
comparable  federal  provisions. 

The  New  Mexico  regu^eticns  as 
prcTiclgated  foilcw  the  dictate  of  30 
CFR  816.41(d)(1)  to  utilize  "changes  in 
the  f!,^w  of  drainage  in  preference  to  the 
use  of -vvater  trcatrucnt  farilitics."  The 
State  has  adopted  this  concept  and  has 
listed  examples  of  the  types  of 
technique?  thft  might  be  used.  The 
a.Jditional  rerjuirsment.  not  present  in  30 
CFR  816.41.  that  such  drainage  control 
structures  be  capable  of  containing  and 
eliminating  all  surface  flow  that  would 
result  from  a  10-year.  24-hour 
precipitation  event  has  been  added  in 


the  New  Mexico  provision.  The  State 
provision  also  requires  that  an  operator 
must  submit  drainage  basin  information 
and  the  proposed  designs  of  such 
control  structures  as  part  of  a  permit 
application.  The  Director  then  has  the 
necessary  information  to  determine 
whether  these  changes  in  the  drainage 
pattern  are  adequate  to  contain  the 
hypothetical  event.  If  they  are  not. 
adequate  water  treatment  facilities  are 
then  required.  These  changes  have  made 
the  New  Me.xico  provisions  consistent 
with  the  requirements  of  SMCRA  and 
the  regulations  promulgated  thereunder. 

(iv)  New  Mexico  regulation  20^52 
describes  the  requirements  for  surface 
and  ground  water  monitoring  to  which 
an  operator  must  adhere.  The  Secretary 
initially  questioned  whether  the 
language  in  the  New  Mexico  provision 
clearly  requires  an  operator  to  perform 
specific  tests  requested  by  the  Director 
(See  Administrative  Record  No.  58).  The 
Secretary',  upon  reevaluation  of  the  New 
Mexico  language,  is  satisfied  that  the 
provision  is  acceptable. 

(v)  New  Mexico  was  asked  to  explain 
the  role  of  the  State  Engineer  in  New 
Mexico  regulation  20-54.  The  Secretary 
was  concerned  about  the  position  of 
decision-making  authority  in  the  area  of 
water  rights  and  water  replacement. 
New  Mexico  explained  that  the 
authority  for  enforcement  and  regulation 
of  the  N'J.ISMA  remains  with  the 
Director  in  all  instances  (See 
AJm.inistratlve  Record  No.  NM  89).  The 
specific  approval  by  the  State  Engineer 
of  any  water  replacem.ent  plan  under 
20-54  is  but  one  aspect  of  compliance 
which  must  be  met  by  an  operator  in 
addition  to  final  mine  plan  approval  by 
the  Director.  New  Mexico  feels  that  the 
State  E'l^incer's  Office  has  specific 
expertise  which  enables  it  to  play  a  vital 
role  in  the  decision-making  process 
concerning  v.ater  replacement.  New 
Mexico  also  notes  that  the  State 
Fnginerr  h:  s  specific  authority 
stemming  from  a  separate  statute  to 
appiove  any  dcuafering  caused  by 
rnir.ing.  This  separate  statutory 
authority  is  consistent  with  the  intent  of 
SMCRA. 

(vi)  New  Mexico  was  asked  by  the 
Sec<ptary  to  include  language  contained 
in  ;iG  CFR  017.61,  enumerating  the  types 
cf  blasting  activities  associated  with 
underground  mining  which  a.'-e  to  be 
ifgulated  (See  Administrative  Record 
No  NM  58).  This  has  been  accomplished 
by  the  addition  of  Section  20-Clfd) 
which  is  consistent  with  30  CFR  817.61. 

(vii)  New  Mexico  regulation  20-112  as 
it  U3S  originally  submitted  appeared  to 
be  less  stringent  than  the  federal 
requirement  contained  in  30  CFR 
817.112.  The  State  had  omitted  language 
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to  the  Director  that  such  restoration  will 
not  enhance  environmental  values.  The 
Secretary  is  concerned  about  the  intent 
of  this  provision  which  differs  from  the 
absolute  requirement  in  30  CFR  816.156 
for  restoration  of  natural  drainage.  In 


New  Mexico  regulation  will  provide  a 
degree  of  protection  that  is  consistent 
with  Section  515(b)(18)  of  SMCRA.  Since 
the  District  Court  remanded  30  CFR 
816.171,  the  federal  rule  analogous  to 
New  Mexico's  Section  20-171.  the 


Secretary  agrees  with  New  Mexico's 
position  and  finds  that  20-172  is 
consistent  with  the  requirements  of 
Sections  515(b)(10)  and  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.172.  the  federal 
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requiring  that  a  "diverse,  effective,  and 
permanent  cover"  be  established.  The 
Secretary  requested  that  this  language 
be  incorporated  into  the  New  Mexico 
provision  (See  Administrative  Record 
No.  NM  58).  The  State  responded  by 
pointing  out  that  the  New  Mexico 
provision  governs  both  surface  and 
underground  mining  while  the  federal 
system  employs  two  distinct  provisions, 
30  CFR  816.112  and  30  CFR  817.112  (See 
Administrative  Record  No.  NM  89).  New 
Mexico  correctly  pointed  out  that  these 
two  provisions  contain  different 
standards  for  revegetation.  30  CFR 
817.112,  the  section  covering 
underground  mining,  establishes  a  less 
stringent  standard  for  the  substitution  of 
introduced  species  than  does  30  CFR 
816.112.  In  developing  its  provision  New 
Mexico  has  created  a  requirement 
equivalent  to  30  CFR  816.112.  The  New 
Mexico  standard  governs  both  surface 
and  underground  mining  and  instills  a 
stricter  standard  upon  the  underground 
operator  than  30  CFR  817.112.  The 
i  Secretary  agrees  with  the  New  Mexico 
interpretation,  and  finds  that  20-112  is 
acceptable. 

(viii)  New  Mexico  regulation  20-115 
allows  an  operator  to  demonstrate  that 
reclaimed  land  is  capable  of  supporting 
livestock,  grazing,  if  grazing  is  to  be  the 
postmining  land  use.  The  federal 
counterpart,  30  CFR  816.115  requires 
actual  grazing  on  and  mandatory  crop 
production  from  lands  proposed  as 
pasture  or  farmlands  as  a  postmining 
use.  The  Secretary  finds  that  the  New 
Mexico  standard  is  consistent  with  the 
intent  of  SMCRA  as  interpreted  by  the 
U.S.  District  Court  for  the  District  of 
Columbia  on  February  26, 1980  (p.  59). 
The  Court  Opinion  remanded  the  federal 
regulation  on  the  basis  that  it  exceeded 
the  statutory  authority  of  SMCRA  which 
requires  only  that  restored  lands  be 
"capable"  of  supporting  the  designated 
use.  Thus,  the  New  Mexico  standard  is 
acceptable. 

(ix)  New  Mexico  was  asked  by  the 
Secret;! ry  to  clarify  the  concepts  of 
"acceptable  techniques  of  ecological 
measurement"  and  "historic  record"  as 
they  were  used  in  New  Mexico 
regulation  20-116  (See  Administrative 
Record  No.  NM  58).  New  Mexico 
rfisponded  in  a  letter  to  Mr.  Rocky 
Beavers  of  the  Region  V  OSM  Office 
dated  April  28, 1980  (See  Administrative 
Record  No.  NM  102).  'Historic  record"  is 
a  body  of  data  and  information 
accumulated  over  a  period  of  time  that 
includes  both  cover  and  production.  The 
concept  of  "acceptable  techniques  of 
ecological  measurement"  includes 
measurements  of  cover,  production, 
density  and  diversity  measured  by 


quantifiable  and  not  merely  subjective 
means.  The  Secretary  finds,  based  on 
these  explanations,  that  20-116  is 
consistent  with  the  requirements  of 
SMCRA  and  30  CFR  816.116  and  30  CFR 
817.116.  New  Mexico  was  also  asked  to 
incorporate  the  concept  of  "half-shrub" 
into  the  definition  of  shrub  (See 
Administrative  Record  No.  NM  58).  In 
the  regulations  that  were  promulgated 
on  May  15, 1980,  New  Mexico  defined 
"half-shrub"  separately,  in  Section  1-5, 
consistent  with  the  federal  definition. 
This  is  acceptable  to  the  Secretary  and 
makes  20-116  consistent  with  30  CFR 
816.116. 

New  Mexico  was  also  asked  to  define 
the  term  "augmentation"  (See 
Administrative  Record  No.  NM  58).  In 
the  regulations  that  were  promulgated 
on  May  15, 1980,  in  regulation  1-5.  this 
was  done  in  a  manner  acceptable  to  the 
Secretary. 

New  Mexico  regulation  20-116  as 
originally  submitted  omitted  the  term 
"ground  cover".  The  Secretary  was 
concerned  that  a  problem  would  be 
created  when  this  provision  was  linked 
with  the  bonding  principles.  The  State 
was  asked  to  include  the  term  in  its 
regulation  (See  Administrative  Record 
No.  NM  58).  In  the  regulation 
promulgated  May  15, 1980  the  State  has 
included  the  term. 

(x)  In  the  original  submission  of 
February  28, 1980,  New  Mexico 
regulation  20-117  did  not  contain 
specific  stocking  rates  for  trees  and 
shrubs  as  in  30  CFR  816.117.  In  New 
M.^xico  regulation  20-117(b]{l),  as 
promulgated  on  May  15. 1980,  the  State 
places  the  determination  of  minimum 
stocking  rates  under  the  authority  of  the 
State  forester.  In  a  letter,  dated 
September  10, 1980,  to  Ed  Kelly,  Chief, 
Bureau  of  Surface  Mining,  the  State 
forester  explained  the  bases  for  his 
determinations  of  minimum  stocking 
rates.  The  Secretary  finds  this 
explanation  an  insufficient  basis  on 
which  to  find  that  the  State  forester  will 
assure  stocking  at  rates  which  equal  or 
exceed  the  federal  standards  and  has 
made  the  correction  of  this  deficiency  a 
condition  of  approval.  The  State  may 
wish  to  submit  additional  information 
meeting  the  requirements  of  30  CFR 
731.13  in  meeting  this  condition  of 
approval. 

Note. — Paragraphs  (xi)-{xvi}  below  relate 
to  pfrfunnance  stand.ircis  for  toads.  Since  the 
federal  rules  on  ri)iids  were  remanded  by  the 
District  Court,  any  problems  or  issues 
m;;n'.ionpd  in  these  p-ajagraphs  do  not 
conslitule  a  basis  for  approval  or  disapproval 
oi  the  New  Me\ico  program.  These 
paragraphs  are  printed  here  for  purposes  of 
providing  a  complete  discussion  of  the  review 
process. 


(xi)  New  Mexico  regulation  20-150  as 
originally  submitted  did  not  contain  a 
requirement  that  all  road  design  be 
certified  by  a  registered  professional 
engineer.  This  requirement  was  added 
to  the  regulation  as  it  was  promulgated 
on  May  15, 1980.  Since  the  District  Court 
remanded  30  CFR  816.150,  the  federal 
rule  analogous  to  New  Mexico's  Section 
20-150,  New  Mexico's  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xii)  Section  20-152  of  the  New 
Mexico  regulations  allows  surface 
shaping  as  a  technique  for  erosion 
control  in  lieu  of  revegetation.  The 
Secretary  requested  further  clarification 
to  be  certain  that  equivalent 
environmental  protection  is  achieved 
(see  Administrative  Record  No.  NM  58). 
New  Mexico  responded  that  this 
technique  was  added  specifically  to  be 
certain  that  a  sound  methodology  was 
present  in  the  regulations  for  dealing 
with  the  situation  where  a  road  is  cut 
through  bedrock  outcrops.  In  that 
specific  case,  covering  slopes  with 
topdressing  material  in  preparation  for 
attempts  to  revegetate  would  be  futile. 
The  topdressing  would  not  remain  in 
place  and  this  would  lead  to  erosion 
problems  and  high  sediment 
contributions  to  runoff  water.  The  State 
asserted  that  the  only  viable  method  for 
handling  erosion  control  in  that  specific 
situation  is  the  use  of  surface  shaping 
(see  Administrative  Record  No.  NM  89). 
The  Secretary  agrees  that  this  is 
consistent  with  Section  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.152.  the  federal 
rule  analogous  to  New  Mexico's  Section 
20-152,  New  Mexico's  provision  need 
not  be  evaluated  against  the  remanded 
federal  rule. 

The  Secretary  was  also  concerned 
that  New  Mexico  had  omitted  from 
Section  20-152,  requirements  present  in 
30  CFR  816.152  detailing  specifications 
for  base  material,  and  requirements 
calling  for  structural  foundation 
analysis,  compaction  design 
specifications,  lift  limits  and  moisture 
content  (see  Administrative  Record  No. 
NM  58).  In  the  regulation  as  promulgated 
on  May  15, 1980,  New  Mexico  has 
included  these  requirements.  The 
Secretary  agrees  that  this  is  consistent 
with  Section  515(b)(17)  of  SMCRA.  Since 
the  District  Court  remanded  30  CFR 
816.152,  the  federal  rule  analogous  to 
New  Mexico's  Section  20-152,  New 
Mexico's  provision  need  not  be 
evaluated  against  the  federal  rule. 

(xiii)  New  Mexico  regulation  20-158 
calls  for  the  restoration  of  natural 
drainage  at  such  times  as  roads  are 
reclaimed  unless  it  can  be  demonstrated 


86468    Federal  Register  /  Vol.  45.  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations 


The  provisions  which  were  questioned 
include: 

(A)  New  Mexico  regulation  20-41  and 
all  other  regulations  in  the  New  Mexico 
program  where  the  term  "permit  area" 


the  Secretary  finds  New  Mexico  20-116 
acceptable. 

(d)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
Mexico  laws  and  regulations  and  the 


(e)  which  are  consistent  with  30  CFR 
779.19  and  783.19. 

(iv)  In  the  original  submission.  New 
Mexico  regulation  8-20  was  drafted  in 
such  a  manner  that  it  appeared  that  the 
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to  the  Director  that  such  restoration  will 
not  enhance  environmental  values.  The 
Secretary  is  concerned  about  the  intent 
of  this  provision  which  differs  from  the 
absolute  requirement  in  30  CFR  816.156 
for  restoration  of  natural  drainage.  In 
explaining  the  regulation.  New  Mexico 
stated  that  this  latitude  was  necessary 
to  deal  with  specific  instances  where 
environmental  damage  could  be 
minimized  by  using  a  different  drainage 
pattern  than  that  which  was  present 
prior  to  mining  (see  Administrative 
Record  No.  NM  89).  New  Mexico 
pointed  out  as  an  example  a  situation  in 
which  a  culverted  road  created  during 
the  mining  process  crosses  a  drainage 
above  a  deep  headcutting  area  in  an 
arroyo.  The  headcutting  commenced 
prior  to  mining.  The  culverted  crossing 
serves  to  impede  the  flow  of  flood 
waters  and  leads  to  reduced 
headcutting.  The  retention  of  the 
culverted  crossing  as  part  of  the 
reclamation  plan  would  serve  to 
enhance  environmental  protection  by 
slowing  the  erosion  headcutfing  to  a 
greater  degree  than  would  the 
restoration  of  the  natural  drainage.  The 
State  feels  and  Secretary  agrees,  that 
the  retention  of  such  structures  might,  in 
some  cases,  achieve  the  long  term 
benefit  of  reduced  erosion.  The 
Secretary  believes  that  this  is  consistent 
with  the  requirem-enls  of  Sections 
515(b)(4),  515(b)(10),  and  515(b](17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.156,  the  federal 
rule  analogous  to  New  Mexico's  Section 
20-156,  New  Mexico's  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xiv)  New  Mexico's  regulation  20-171 
allows  the  use  of  stream  fords  as  a 
general  practice  for  Class  III  roads.  30 
CFR  816.171  allows  fords  only  in 
situations  of  a  temporary  nature.  The 
Secretary  is  concerned  about  this 
apparent  contradiction.  New  Mexico 
explained  that  the  usage  of  such  roads 
will  certainly  be  limited  (Administrative 
Record  number  NM  89).  New  Mexico 
envisions  allowing  this  practice  in 
connection  with  roads  that  an;  u  =pd  on 
an  infrequent  ba&is  for  carrying  out 
environmental  monitoring  tafkn.  New 
Mexico  realizes  that  the  concern  with 
the  usage  of  such  fords  Is  the  po.ssibiiity 
of  contributing  additional  sediment 
leads  to  stream  waters.  The  State  paints 
out  that  these  fords  will  be  allowed  only 
in  dry  arroyo  situations.  The  State  has 
also  agreed  to  include  a  stipulation  in  all 
pi-rmits  that  prohibits  the  use  of  the 
drc;inage  grade  crossing  at  any  tim.e 
when  water  is  flowing.  The  Secretary 
believes  that  this  explanation  and 
agreement  by  the  State  insures  that  the 


New  Mexico  regulation  will  provide  a 
degree  of  protection  that  is  consistent 
with  Section  515(b)(18)  of  SMCRA.  Since 
the  District  Court  remanded  30  CFR 
816.171,  the  federal  rule  analogous  to 
New  Mexico's  Section  20-171,  the 
federal  rule  analogous  to  New  Mexico's 
Section  20-171,  New  Mexico's  provision 
need  not  be  evaluated  against  the 
federal  rule. 

(xv)  New  Mexico  regulation  20-173 
does  not  specify  a  culvert  design  size 
sufficient  to  pass  a  1-year  6-hour 
precipitetion  event  as  the  standard  for 
Class  III  roads.  The  Secretary  noted  this 
omission  in  OSM's  review  and  informed 
the  State  (Administrative  Record 
Number  NM  58).  New  Mexico  responded 
that  the  design  criteria  specified  in  30 
CFR  816.173  may,  in  some  instances,  not 
be  of  sufficient  size  to  safely  pass  runoff 
from  intense  thunderstorms  that  are  not 
classifiable  under  the  1-year  6-hour 
event  criteria.  New  Mexico  wants  to 
retain  the  prerogative  to  require  larger 
culverts  in  specific  areas  of  the  State 
(Administrative  Record  Number  ^'IM  58). 
■The  Secretary  finds  that  this  is 
consistent  with  the  requirements  of 
Sections  515(b)(10)  and  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.173,  the  federal 
rule  analogous  to  New  Mexico's  Section 
20-171.  New  Mexico's  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xvi)  New  Mexico  regulation  20-172 
has  omitted  grade  limits  contained  in  30 
CFR  816.172.  The  Secretary  requested 
that  these  grade  limitations  be  included 
in  the  regulation  or  in  the  alternative, 
that  the  State  produce  a  demonstraUon 
of  equivalent  grade  and/or  erosion 
control  (Administrative  Record  Number 
NM  58).  New  Mexico  responded  that 
Class  III  roads  are  considered  as  light 
duty  roads  by  the  State  and  that  the 
category  may  include  existing  four- 
wheel  drive  roads  or  other  existing 
roads  which  traverse  steep  terrain  by 
employing  short  S-curves 
(.\d:nin;strative  Record  Number  NM  89). 
Those  roads,  which  would  be  subject  to 
limited  use.  would  exceed  the  standards 
of  the  federal  provision.  Reconstruction 
fjl  sjch  roads  to  meet  the  rcquirenients 
of  30  CFR  81fi.l72(a][i)  and  (iii)  would 
c;s.ile  substantial,  unnecessary  damage 
to  the  enviicnment. 

In  the  case  of  the  construction  of  new 
Class  III  roads,  less  environmental 
ddiT.age  m.ay  be  done  and  less  land  area 
disturbed  under  a'system  which  allows 
the  Director  to  make  a  c;ise-by-case 
detcr.Tiinition  of  erosion  control 
methodology.  New  Mexico  cites  the  case 
of  a  road  traversing  a  steep  bedrock 
outcrop  area  as  an  example.  The 


Secretary  agrees  with  New  Mexico's 
position  and  finds  that  20-172  is 
consistent  with  the  requirements  of 
Sections  515(b)(10)  and  515(b)(17)  of 
SMCRA.  Since  the  District  Court 
remanded  30  CFR  816.172.  the  federal 
rule  analogous  to  New  Mexico's  Section 
20-172,  New  Mexico's  provision  need 
not  be  evaluated  against  the  federal 
rule. 

(xvii)  New  Mexico  regulation  20-72(b) 
places  discretion  in  the  Director  for 
determining  when  subdrain  systems  will 
be  required  for  fills.  The  Secretary 
requested  clarification  as  to  the 
intended  extent  of  this  discretion  (see 
Administrative  Record  No.  NM  58).  New 
Mexico  explained  that  subdrain  systems 
will  be  required  in  most  instances  (see 
Administrative  Record  No.  NM  58).  The 
statement  went  on  to  say  that  the 
implementation  of  this  provision  allows 
the  State  the  lafitude  to  evaluate  each 
disposal  area  on  a  case-by-case  basis  in 
relation  to  size  or  other  alternatives  for 
disposal  of  excess  spoil.  New  Mexico 
also  noted,  and  the  Secretary  agrees, 
that  this  discrefionary  approach  is 
consistent  with  the  suspension  of  30 
CFR  816.83(a)  and  30  CFR  817.83(a) 
insofar  as  those  regulations  preclude  an 
exemption  from  the  underdrain 
requirement  for  coal  processing  waste 
banks  where  an  operator  can 
demonstrate  an  altemafive  to  the 
required  subdrainage  system  would 
ensure  structural  integrity  of  the  waste 
bank  and  protection  of  ground  and 
surface  water  quahty. 

The  State  explained  further  that  New 
Mexico  does  not  have  topographical 
features  in  coal  producing  areas  which 
could  result  in  spoil  fills  being  defined 
as  "valley  fills"  within  the  meaning  of 
SMCRA.  Additionally,  there  are 
virtually  no  coal  producing  areas  where 
seeps  or  springs  are  present  so  the  only 
drainage  to  be  passed  through  any 
constructed  subdrain  would  occur  after 
precipitation  events.  Because  of  high 
natural  erosion  rates  and  resulting  high 
sediments  loads  in  runoff,  rock  diains 
would  be  ineffectual.  Springs  in  coal 
mining  areas  are  rare,  and  a  spoil  fill 
will  not  be  approved  in  arga  with  a 
spring  or  .spiir.g  drain  (Amr.inistrative 
Record  No.  NM  119).  Based  on  these 
representations,  the  Secretary  finds  th.at 
tlnj  New  Mexico  provision  is  consistent 
\^:th  30  CFR  616,72  and  817.72. 

(xviii)  In  reviewing  the  New  Mexico 
program  the  Secretary  raised  several 
questions  concerning  the  consistency  of 
the  proposed  State  provisions  with 
elements  of  30  CFR  Chapter  VII,  which 
were  mooted  by  the  decisons  of  the 
District  Court  in  the  District  of  Columbia 
(see  Administrative  Record  No.  NM  58). 
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permanent  resident  status.  The  State,  in 
11-19(0)  does  adequately  protect 
adverse  modification  of  critical  habitats 
by  reference  to  State  and  federal  law. 
Reference  to  the  federal  law  relating  to 


irrigated.  The  Secretary  requested  a 
clarification  of  the  manner  in  v/hich  that 
test  would  be  implemented.  New    • 
Mexico  responded  by  pointing  out  that 
this  test  is  but  one  of  three  distinct  tests 


as  a  consequence  of  underground 
operations  during  the  life  of  the  permit. ' 
The  requirement  appears  to  limit  the 
area  of  concern  to  that,  "of  the  proposed 
permit  and  adjacent  areas,"  and  may. 
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The  provisions  which  were  questioned 
include: 

(A)  New  Mexico  regulation  20-41  and 
all  other  regulations  in  the  New  Mexico 
program  where  the  term  "permit  area" 
has  supplanted  the  term  "mine  plan 
area"  the  latter  of  which  is  used  in  the 
federal  regulations. 

(B)  New  Mexico  regulation  20-83 
insofar  as  it  allows  discretion  to  vest 
with  the  Director  to  decide  when  waste 
banks  are  to  be  permitted  without  a 
subdrainage  system. 

(C)  New  Mexico  regulation  20-111. 
insofar  as  it  allows  an  operator  to 
demonstrate  capability  of  production 
rather  than  actual  achievement  of 
production  as  a  test  of  revegetation 
success.  In  line  with  the  Court  opinion, 
New  Mexico  does  not  have  to  make  any 
regulatory  changes  at  this  time.  If  the 
Secretary  decides  to  appeal  these 
particular  provisions,  and  is  successful, 
the  State  will  be  provided  sufficient 
opportunity  to  add  them  to  the  New 
Mexico  program. 

(xix)  New  Mexico  regulation  20-71 
inadvertently  omits  the  requirement  of 
30  CFR  816.71  calling  for  keyway  cuts 
and  rock  toe  buttresses.  The 
promulgated  regulation  is  written  as  an 
incomplete  sentence,  and  the  State  has 
agreed  to  make  an  appropriate 
correction  as  a  condition  of  approval. 

(xx)  New  Mexico  regulation  25-11,  the 
functional  equivalent  of  30  CFR  824.11, 
differs  from  its  federal  counterpart  in 
that  it  does  not  require  an  operator  to 
leave  an  outcrop  barrier  during  the 
course  of  mountaintop  removal  in 
certain  limited  situations.  The  State 
explained  that,  at  present,  there  is  no 
mountain  top  removal  mining  within  the 
State,  and  no  such  mining  is  anticipated 
in  the  future.  The  State  agreed,  if  and 
when  such  mining  occurs  in  New 
Mexico,  to  promulgate  an  acceptable 
regulation  (Administrative  Record  No. 
NM  119).  The  Secretary,  therefore,  finds 
regulation  25-11  acceptable. 

(xxi)  New  Mexico  regulation  20-116 
does  not  provide  for  the  approval  of  the 
Director,  OSM,  for  any  change  in  the 
guidelines  for  measuring  success  of 
revegetation  as  in  30  CFR  816.116.  The 
State  explained,  however,  thai  at  no 
time  does  it  intend  to  apply  standards 
that  have  not  been  approved  by  the 
Secretary  (Administrative  Record  No. 
NM  119).  This  representation  by  the 
State  is  part  of  the  approved  program, 
and  violation  of  this  undertaking  will  be 
deemed  by  the  Secretary  to  constitute  a 
failure  to  implement  the  approved 
program.  The  Secretary  believes  that 
any  person  who  so  wishes  could  hold 
the  State  to  this  undertaking  if  the  State 
attempted  to  change  the  standards 
without  OSM  approval.  On  this  basis, 


the  Secretary  finds  New  Mexico  20-116 
acceptable. 

(d)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
Mexico  laws  and  regulations  and  the 
New  Mexico  program  includes 
provisions  to  implement,  administer  and 
enforce  a  permit  system  consistent  with 
30  CFR  Chapter  VII,  Subchapter  G. 
Approval  is  based  on  the  following 
considerations  and  representations 
made  by  New  Mexico  concerning  New 
Mexico  law  and  regulations  on  permit 
requirements: 

(i)  30  CFR  770.12  requires  a 
demonstration  of  coordination  with 
other  federal.  State  and  local  agencies 
and  consultation  with  State  and  federal 
agencies  concerning  fish  and  wildlife, 
related  environmental  values,  and 
historic,  cultural  and  archeological 
values.  The  Secretary  is  concerned  that 
the  original  submission  did  not 
adequately  address  the  consultation 
requirements.  New  Mexico  was 
requested  to  provide  additional 
clarifying  material  explaining  in  greater 
detail  the  manner  in  which  the 
consultation  process  would  work  (see 
Administrative  Record  No.  NM  58).  New 
Mexico  provided  a  letter,  signed  by  both 
the  State  Archeologist  and  the  State 
Historic  Preservation  Officer,  detailing 
the  step-by-step  procedures  to  be 
followed  in  the  case  of  cultural 
properties  reviews.  New  Mexico  also 
provided  a  copy  of  a  memorandum  of 
agreement  between  the  Fish  and 
Wildlife  Service  and  the  State  Game 
and  Fish  Department,  detailing  the 
duties  of  each  in  instances  when 
endangered  or  threatened  species  are 
concerned  (see  Administrative  Record 
No.  NM  68).  The  Secretary  is  fully 
satisfied  that  the  State  of  New  Mexico 
has  demonstrated  a  thorough 
consultation  procedure  in  accordance 
with  30  CFR  770.12. 

(ii)  New  Mexico's  original  submission 
contained  no  equivalent  to  30  CFR 
776  14  detailing  the  public  participation 
requirements  for  coal  exploration 
approval.  The  Secretary  asked  the  State 
to  provide  for  this,  and  the  regulations 
promulgated  on  May  15, 1980,  include  a 
Section  6-14  which  is  consistent  with  30 
CFR  770.14. 

(iiij  In  reviewing  New  Mexico 
reguhition  8-19.  concern  was  raised  that 
this  provision  did  not  contain  a 
mechanism  for  ensuring  that  the 
regulatory  authority  would  be  able  to 
require  all  cf  the  data  from  an  applicant 
necessary  to  make  an  evaluation  of 
revegetation  success  (see 
Administrative  Record  No.  NM  58).  In 
the  regulation  as  promulgated  on  May 
15, 1980,  the  State  added  8-19(a)(8)  and 


(e)  which  are  consistent  with  30  CFR 
779.19  and  783.19. 

(iv)  In  the  original  submission.  New 
Mexico  regulation  8-20  was  drafted  in 
such  a  manner  that  it  appeared  that  the 
applicant  would  play  a  role  in 
determining  the  level  of  study  for  fish 
and  wildlife.  The  Secretary  requested 
that  this  be  clarified  (see  Administrative 
Record  No.  NM  58).  In  the  regulation 
promulgated  on  May  15, 1980  the 
language  was  changed  so  that  it  clearly 
states  that  such  a  determination  will  be 
made  by  the  Director  in  consultation 
with  appropriate  agencies.  However,  30 
CFR  779.20  and  30  CFR  783.20  were 
remanded  by  the  District  Court  in  its 
February  26, 1980,  opinion  and 
accordingly  the  State  provisions  have 
been  affirmatively  disapproved. 

(v)  Section  8-24  of  the  New  Mexico 
regulations  requests  the  names  of 
present  owners  of  lands  adjacent  to  the 
permit  area  where  available.  30  CFR 
779.24  does  not  contain  this  limitation. 
The  Secretary  requested  that  New 
Mexico  provide  an  explanation  (see 
Administrative  Record  No.  NM  58).  New 
Mexico  responded  that  in  certain  areas 
of  the  State,  land  ownership  may  not  be 
ascertainable  even  through  diligent 
efforts  (see  Administrative  Record  No. 
NM  89).  The  State  has  numerous 
Spanish  Land  Grants  which  are  not 
required  to  be  recorded  with  State 
agencies.  The  Land  Grant  may  date  from 
the  17th  century,  and  it  is  possible  that 
the  original  grantee  could  have  as  many 
as  8,000  descendants,  all  with  some 
color  of  title.  Many  are  likely  to  be 
completely  unaware  of  their  own 
interest  in  the  property.  Rather  than 
require  an  operator  to  produce  all  of 
those  names,  the  State  will  require  a 
statement  that  such  land  is  indeed  a 
Land  Grant,  and  the  name  of  the  Grant 
would  be  made  a  part  of  the  public 
notices.  Based  on  this  limited 
application  of  the  "where  available" 
language,  the  Secretary  finds  the  New 
Mexico  variant  acceptable  as  a  State 
window  under  30  CFR  731.13. 

(vi)  New  Mexico  regulation  11-19(0) 
governing  "criteria  for  permit  approval 
or  denial"  uses  the  term  "indigenous  to 
the  state"  in  conjunction  with  coverage 
for  activities  that  would  not  affect  the 
continued  existence  of  endangered  or 
threatened  species.  The  placement  of 
this  term  within  the  New  Mexico 
regulation  expressly  limits  protection  to 
only  those  species  that  are  "native,  not 
introduced,  or  immigrates  under  its  own 
power  into  an  area."  Adequate 
protection  would  not  be  provided  to 
migratory  species  or  species  that  merely 
pass  through  the  state  periodically,  but 
do  not  necessarily  establish  any  form  of 


86470    Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Rules  and  Regulations 

^^^^^^^^^^^^^^^^M.^^^^ilp^^BP^^^^^—1^^^^— .^^r^i^^^r^M^^^IMi^i^^r^^^^W^^^M^l^^^— ^^^^l^^^^i^^M^^^^"^^^*^^^^^^^^^^^"^"^^^'^* 


not  convinced  that  this  is  the  best 
method  for  dealing  with  the  problem.  As 
it  stands,  the  provision  is  too  open- 
ended,  and  in  order  to  secure  approval 
the  State  must  place  some  limitations  on 


New  Mexico  represented  that  the  only 
information  that  could  be  kept 
confidential  was  data  on  coal 
production,  coal  exploration,  and 
archeological  sites  (Administrative 

D.-,r-^,.rl  Mr,    MV11inl    TVio  Rprrpfaru 


Secretary  that  this  does  not  in  any  way 
indicate  that  the  enforcement  provisions 
will  be  compromised  both  at  a  meeting 
held  in  Washington,  D.C.  on  September 
5, 1980  (Administrative  Record  Number 
NM  linl.  and  in  the  Seotember  10. 1980. 
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permanent  resident  status.  The  State,  in 
11-19(0}  does  adequately  protect 
adverse  modification  of  critical  habitats 
by  reference  to  State  and  federal  law. 
Reference  to  the  federal  law  relating  to 
endangered  or  threatened  species, 
however,  is  missing  within  the  context 
of  New  Mexico's  11-19(0).  The  Secretary 
has  determined  that  to  adequately 
reflect  the  provisions  of  30  CFR 
788.19(0),  a  direct  reference  to  the 
Endangered  Species  Act  of  1973  is 
needed  following  the  phrase  "indigenous 
to  the  state."  The  state  has  expressed 
concern  over  the  identified  potential 
conflict  of  the  language  in  the  federal 
Endangered  Species  Act  with  the  New 
Mexico  Wildlife  Conservation  Act  and 
contends  that  adequate  protection  is 
provided  under  existing  State  or  federal 
laws.  The  State  cites  sections  4(D). 
6(C)(1)  of  the  Endangered  Species  Act  of 
1973  and  17-2-37,39,40  of  the  State 
Wildlife  Conservation  Act  as  the  basis 
for  its  contention. 

The  Secretary  is  sensitive  to  the 
State's  contention  and  is  convinced  that 
the  state  intended  to  provide  the 
protection  equivalent  to  30  CFR 
786.19(0).  However,  the  State  regulation 
11-19(0)  as  written,  does  not  adequately 
express  this  intention  and  must  be 
corrected  as  outlined  above.  The  State 
has  agreed  to  make  an  appropriate 
modification  as  a  condition  of  approval. 

The  Secretary  is  also  concerned  about 
the  reference  in  this  regulation  to  the 
State  Wildlife  Conservation  Act.  The 
State  Act  allows  the  capture,  removal  or 
destruction  of  endangered  species  in 
circumstances  which  the  Endangered 
Species  Act  of  1973,  Pub.  L.  93-205,  does 
not.  The  Secretary  requested  that  New 
Mexico  state  that  it  clearly  recognizes 
the  preemptory  effect  of  the  federal  law 
in  situations  where  the  two  statutes 
conflict  (see  Administrative  Record  No. 
NM  58).  New  Mexico  has  stated  to  the 
Secretary  that  the  Endangered  Species 
Act  preempts  the  State  Wildlife 
Conservation  Act  in  this  regard.  To 
confirm  this  the  Secretary  is  specifically 
setting  aside,  under  Section  505(b)  of 
SMCRA.  those  portions  of  the  State 
Wildlife  Conservation  Act  which 
conflict  with  provisions  of  SMCRA 
related  to  the  Endangered  Species  Act  of 
1973. 

(vii)  New  Mexico  regulation,  10-19 
governing  the  procedures  to  be  used  in 
surface  coal  mining  and  reclamation 
operations  on  areas  or  adjacent  to  areas 
including  alluvial  valley  floors,  includes 
language  not  found  in  30  CFR  785.19. 
New  Mexico  has  added  a  prudent 
person  test  to  the  determination  of  an 
alluvial  valley  floor's  existence  based 
on  the  capability  of  an  area  to  be  flood 


irrigated.  The  Secretary  requested  a 
clarification  of  the  manner  in  vvhich  that 
test  would  be  implemented.  New 
Mexico  responded  by  pointing  out  that 
this  test  is  but  one  of  three  distinct  tests 
employed  separately  to  determine 
whether  or  not  sufficient  water  exists  to 
sif^port  agricultural  activities  (see 
Administrative  Record  No.  NM  89).  It  is 
utilized  only  in  the  instance  in  which  the 
Director  attempts  to  determine  whetlier 
or  not  an  area  is  capable  of  being  flood- 
irrigated.  If  the  area  under  study  is  being 
flood-irrigated  or  has  a  recent  history  of 
flood-irrigation  oi  if  it  can  be 
determined  that  subirrigation  is  present, 
then  the  prudent  person  test  is  never 
utilized.  This  test  plays  a  role  only  if  a 
determination  needs  to  be  made 
concerning  the  capability  of  an  area  to 
sustain  flood  irrigation.  'The  State 
explains  further  that  such  a 
determination  will  not  rest  upon 
historical  antecedents,  but  upon  an 
economic  analysis  which  fully  considers 
the  elements  of  technological  change 
and  long-term  chmatic  change.  The 
State  points  out  that  this  test  is  implied 
in  the  federal  language,  for  without  such 
a  test,  m.any  arid  areas  of  appropriate 
configuation  could  be  initially 
determined  to  bear  alluvial  valley  floors. 
The  Secretary  agrees  with  the 
explanation  and  finds  the  provision  to 
be  consistent  with  30  CFR  735.19. 

(viii)  New  Mexico  regulation  9-39 
entitled.  "Subsidence  Information  and 
Control  Plan,"  employs  a  procedural 
study  approach  different  from  the 
approach  taken  in  30  CFR  784.20.  The 
federal  regulation  requires  than  an 
applicant,  "shall  include  a  survey  which 
shall  show  whether  structures  or 
renewable  resource  lands  exist  within 
the  proposed  permit  and  adjacent  area, 
and  whether  subsidence,  if  ii  occurred, 
could  cause  materia!  damage  or 
diminution  of  reasonably  foreseeable 
use  of  such  structures  or  renewable 
resource  land."  In  revi,"wing  this 
requirement  and  tfie  preamble  to  the 
federal  regulafions,  the  Secretary 
beUeves  that  the  clear  intent  is  to 
identify  structures  and  renewable 
resources  subsquent  to  the 
establishment  of  the  premise  that  some 
subsidence  is  inevitable  and  i^s  effects 
may  reach  the  surface  at  some  point.  If 
any  such  structures  and  resources  exist, 
procedures  are  outlined  and  implied  for 
determining  their  initial  status  and  for 
predicting,  monitoring  and  controlling 
subsidence  if  it  occurs. 

The  New  Mexico  regulation  has 
reversed  the  procedure.  9-39(1)  requires 
a  "map  of  the  proposed  permit  and 
adjacent  areas  identifying  the  specific 
areas  in  which  subsidence  is  anticipated 


as  a  consequence  of  underground 
operations  during  the  life  of  the  permit." 
The  requirement  appears  to  limit  the 
area  of  concern  to  that,  "of  the  proposed 
permit  and  adjacent  areas."  and  may. 
therefore,  fail  to  address  the  gross 
relationships  of  contiguous,  permitted 
underground  operations.  The 
requirement  addresses,  "areas  in  which 
subsidence  is  anticipated  *  *  *  during 
the  hfe  of  the  permit."  The  permit  life  of 
five  years  is  likely  to  be  far  too  short  a 
time  span  as  subsidence  has  been 
known  to  occur  scores  of  years  after 
mining  ceases.  The  stipulation 
"anticipated"  is  not  the  same  standard 
as  the  federal  language  "may  occur." 
That  type  of  standard  requires  a 
professional  judgment  from  one  with 
specific  expertise  in  subsidence. 

It  also  infers  a  position  of  scientific 
certainty,  which  is  extremely  difficult,  if 
not  impossible,  to  identify.  "The  State 
explained,  however,  that  it  requires  a 
complete  description  of  mining 
techniques,  effects  of  subsidence 
description  of  any  structures  and 
renewable  resource  lands,  within  the 
angle  of  draw  above  the  underground 
operation  (Administrative  Record  No. 
NM  119).  The  Secretary  understands  this 
to  mean  that  no  permit  may  be  issued  in 
New  Mexico  unless  such  information 
has  been  provided  in  the  permit 
appHcation.  Based  on  this 
representation,  the  Secretary  finds  New 
Mexico  regulation  9-39(a)(l)  consistent 
with  30  CFR  784.20. 

(e)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  laws  and  the  New- 
Mexico  program  includes  provisions  to 
regulate  coal  exploration  consistent 
with  30  CFR  776  and  815,  and  to  prohibit 
coal  exploration  that  does  not  comply 
with  30  CFR  776  and  815.  The  following 
specific  issue  was  considered  by  the 
Secretary  in  evaluating  New  Mexico  law 
and  regulations  on  coal  exploration. 

New  Mexico  regulation  19-15,  which 
is  the  counterpart  of  30  CFR  815.15.  has 
added  language  that  allows  an 
exemption  to  the  return  to  original 
contour  if,  "the  Director  determines  that 
such  action  would  cause  excessive 
en\ironmental  degradation".  New 
Mexico  explained  that  the  provision  is 
intended  to  provide  the  Director  with  a 
method  to  prevent  environmental 
problems  such  as  excessive  erosion  and 
excessive  sedimentation  that  might 
result  from  reclamation  to  AOC  on 
exploration  sites  located  in  areas  with 
unstable  geologic  material  on  slopes 
that  are  greater  than  3:1  (see 
Administrative  Record  No.  NM  89). 

While  the  Secretary  realizes  the 
potential  benefit  that  might  be  derived 
from  implementing  this  provision,  he  is 
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by  the  permittee."  The  State  regulation 
1-5,  omits  this  portion  of  the  self- 
bonding  definition.  The  Secretary  finds 
that  this  exclusion  provides  less 
guarantee  of  the  enforceability  of  the 
bond  against  the  company,  than  the 
federal  counternart  would  and 


conditions  his  approval  on  the  State 
providing  such  clarification. 

(vi)  30  CFR  801.16(a)  references  the 
applicability  of  30  CFR  784.20.  817.121, 
and  817.126;  provides  for  inclusion  of  the 
estimated  cost  of  such  measures; 
nrnvidps  that  tinhilifv  shall  pxtpnH  ti-i 


period  could  begin  before  augmentation 
is  completed,  which  is  less  stringent 
than  federal  requirements.  In  addition, 
the  State's  omission  relieves  the  State  of 
any  responsibility  for  approving 
husbandry  practices  without  regard  for 
whether  or  not  ressatinn  wniilH  rpdurp 
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not  convinced  that  this  is  the  best 
method  for  dealing  with  the  problem.  As 
it  stands,  the  provision  is  too  open- 
ended,  and  in  order  to  secure  approval 
the  State  must  place  some  limitations  on 
this  discretion.  The  Secretarj'  has, 
therefore,  conditioned  approval  of  the 
New  Mexico  program  upon  modification 
of  regulation  19-15  in  a  manner  which  is 
consistent  with  30  CFR  815.15. 

(f)  New  Mexico  laws  and  the  New 
Mexico  program  require  that  persons 
extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on  site  consistent 
with  30  CFR  707. 

(g)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  the 
NMSMA  and  Section  29-12  of  the  New 
Mexico  regulations,  and  the  New 
Mexico  program  provides  provisions  to 
enter,  inspect,  and  monitor  all  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-federal  land  within  New 
Mexico,  consistent  with  Section  517  of 
SMCRA  and  Subchapter  L  of  30  CFR. 
Approval  is  based  upon  the  following 
representations  made  by  New  Mexico 
concerning  New  Mexico  law: 

[i)  NMSA  69-25A-21B  includes 
language  that  is  diffe;ent  from  the 
Linguage  found  in  the  federal 
tjunterpart.  Section  517(b)[2)  of 
SMCRA.  The  federal  provision  employs 
the  terminology  "hydrologic  balance  of 
water  use."  while  the  State  statute  uses 
the  phrase  "water  supply  for  water 
users."  New  Mexico  also  makes  the 
s.ime  substitution  in  its  counterpart  to 
S.MCRA  Sections  510(b)(3),  515(b)  and 
516(b)(9).  The  Secretary  requested  an 
Attorney  Generals  Opinion  concerning 
the  equivalency  of  the  two  phrases  (see 
Administrative  Record  No.  NM  58).  The 
S'ate  responded  with  an  Opinion  on 
August  7, 1980.  Additionally,  the  State 
poir.ted  to  NMSA  69-25A-10(b)(l)  and 
Chapter  148. 1980,  Laws  of  New  Mexico 
sections  4  and  8(A)  as  providing 
p.-otection  of  both  water  quality  and 
(j'.Kintity.  The  Secretary  finds  that  New 
Mexico  adequately  protects  both  vvate.- 
quality  and  quantity,  and  its  use  of  the 
phrase,  "water  supply  for  water  users,' 
in  the  context  of  its  program  subniiss'oii. 
is  acceptable.  See  Adm.inistrative 
Record  No.  NM  110.  The  Secretary 
lul  eves  that  protection  of  water  users 
means  not  only  water  used  directly  by 
pf  ople  or  commercial  enterprises,  but 
also  water  which  naturally  supports 
vegetation  and  wildlife. 

(ii)  NTclSA  69-25A-2H  provides  that 
certain  material  can  be  kept  confidential 
if  required  by  law.  SMCRA  Section 
517(f^  makes  no  such  provision.  At  a 
meeting  between  representatives  of  the 
State  and  OSM  on  September  5, 1980, 


New  Mexico  represented  that  the  only 
information  that  could  be  kept 
confidential  was  data  on  coal 
production,  coal  exploration,  and 
archeological  sites  (Administrative 
Record  No.  NM  110).  The  Secretary 
understands  that  only  material  in  those 
categories  which  would  be  deemed 
confidential  under  Sections  507(b)(17), 
508(a)(12)  and  512(b)  will  remain 
confidential.  Based  on  this 
representation,  the  Secretary  finds 
NMSA  69-25A-2H  consistent  with 
SMCRA  Section  517(f]. 

(iii)  New  Mexico  regulation  29-ll(c) 
does  not  include  all  of  the  language  of 
the  federal  counterpart,  30  CFR 
840.11(d)(i),  which  states  that 
inspections  will  "be  carried  out  on  an 
irregular  basis  so  as  to  monitor 
compliance  at  all  operations,  including 
tho.se  which  operate  nights,  weekends, 
or  holidays."  The  Secretary  requested 
clarifying  information  stating  the  policy 
of  the  regulatory  agency.  The  State 
responded  that  inspections  will  be 
conducted  whenever  necessary 
including  nights,  weekends  or  holidays 
(Administrative  Record  No.  NM  119). 
The  Secretary  finds  that  this  is 
consistent  with  the  requirements  of 
Section  517(c)  of  SMCRA. 

(iv)  New  Mexico  regulation  29- 
1  l(d)(i).  thp  counterpart  of  30  CFR 
840.12,  does  not  contain  the  federal 
language  which  details  !hat  inspections 
may  be  carried  out  without  a  search 
warrant.  The  Secret-ary  requested  that 
New  Mexico  submit  an  Attorney 
General's  Opinion  exp'aining  that  New 
Mexico  law  cor.fers  a  right  of  entry 
equivalent  to  the  federal  regulation  (see 
.'\dministrative  Record  No.  NM  58).  On 
August  7, 1980,  New  Mexico  complied 
with  this  request  and  provided  an 
Attorney  General's  Opinion  explaining 
that  H  search  warrar.t  'S  necessary  only 
to  enter  a  building  and  inspect  if  the 
operator  d^T-s  not  co.n^f'nf  to  entry.  This 
rationale  is  consistent  with  the 
Pm  amble  to  the  federal  regulations  at 
p.ige  1'i295,  and  as  such,  the  Secretary 
finds  the  provision  consistent  with  30 
C.VRM0A2. 

(vj  The  narrative  for  the  New  Mexico 
program  discusses  inspection  and 
Monitoring  Pocedures"  on  page  25. 
Although  New  Mexico's  regulations 
cl.-arly  require  mandatory  enfcrcement, 
in  the  third  paragraph  of  the  discussion 
New  Mexico  indicates  that,  "when  an 
inspection  is  made  and  problem 
situations  are  noted,  these  conditions 
are  immediately  brought  to  the  attention 
of  company  officials  and  remedial 
action  is  recommended. "  (emphasis 
added]  New  Mexico  submitted 
clarifying  information  assuring  the 


Secretary  that  this  does  not  in  any  way 
indicate  that  the  enforcement  provisions 
will  be  compromised  both  at  a  meeting 
held  in  Washington,  D.C.  on  September 
5, 1980  (Administrative  Record  Number 
NM  110),  and  in  the  September  10, 1980. 
letter  from  Emery  C.  Arnold  to  Walter 
M.  Heine  (Administrative  Record  No. 
119).  Based  on  this  representation  and 
the  plain  meaning  of  the  regulations 
which  clearly  prevail  over  inconsistent 
narrative,  the  Secretary  finds  the  New 
Mexico  program  provision  consistent 
with  federal  requirements. 

(h)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
Mexico  laws,  and  the  New  Mexico 
program  includes  provisions  to 
implement,  administer,  and  enforce  a 
system  of  performance  bonds  and 
liability  insurance,  or  other  equivalent 
guarantees,  consistent  with  30  CFR 
Chapter  VII,  Subchapter  J,  promulgated 
on  March  3, 1979.  Portions  of  the 
following  federal  bonding  regulations 
were  proposed  for  amendment  on 
January  24, 1980  (45  FR  6028-6042):  30 
CFR  800.5,  800.11(b)(1),  800.13,  Part  801. 

805.13,  805.14,  806.11,  806.12,  806.13, 

806.14,  806.17,  807.12.  808.11,  808.12,  and 
808.13(a),  Final  federal  regulations  on 
these  sections  were  published  on  August 
6, 1980  (45  FR  52306-52324).  The 
Secretary  will  approve  State  program 
provisions  if  they  are  consistent  with  the 
federal  rules  as  they  existed  on  the  New- 
Mexico  program  submission  date  of 
February  28, 1980,  or  if  they  are 
consistent  with  the  rules  as  amended  on 
August  6, 1980. 

The  State  adopted  portions  of  OSM's 
bonding  regulations  proposed  in  the 
January  24, 1980,  Federal  Register.  These 
include  30  CFR  800.5(SR  1-5),  30  CFR 
800.11  (SR  14-11),  30  CFR  801  (SR  14-14. 
14-16, 14-19),  30  CFR  805.13  (SR  75-75), 
30  CFR  805.74  (SR  15-14),  30  CFR  806.12 
(SR  16-12),  30  CFR  806.14  (SR  16-14],  30 
CFR  807.12  (SR  17-12).  30  CFR  808.12 
(SR  18-12).  On  August  6, 1980.  f-nal 
bonding  regulations  were  published  in 
the  Federal  Register.  The  State 
regulations  listed  above  have  been 
reviewed  against  the  new  federal 
regulations.  Findings  are  as  follov.-s: 

(i)  The  federal  regulations  (30  CFR 
800.5),  stipulate  that  the  self-bond  must 
be  ■"   *   *  executed  by  the  permittee  and 
by  each  individual  and  business 
organization  capable  of  influencing  or 
controlling  the  investment  or  financial 
■  practices  of  the  permittee  by  virture  of 
this  authority  as  an  officer  or  ownership 
of  all  or  a  significant  part  of  the 
permittee,  and  supported  by  agreements 
granting  the  regulatory  authority  a 
security  interest  in  real  or  ps^rsonal 
property  pledged  to  secure  performance 


86472    Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Rules  and  Regulations 


protection  and  public  participation  will 
not  be  compromised  by  this  difference. 

(xii)  30  CFR  806.12(g)(2),  SR  16- 
12(g)(2)  the  federal  regulation  provides 
that.  "The  regulatory  authority  may 


net  cash  available  to  the  regulatory 
authority  in  performing  reclamation.  The 
bond  value  of  collateral  may  be 
evaluated  at  any  time,  but  shall  be 
evaluated  as  part  of  permit  renewal.  In 


possibility  of  no  funds  or  collateral 
being  available  for  the  regulatory 
authority  to  use  to  reclaim  the  land  if  the 
company  forfeits  or  goes  bankrupt. 
30  CFR  806.14(a)(5)(v)(A)  (1)  and  (2) 

»-( rr»i.Mi-1e»  f/-»r  Hr»Qnr»jQl   inrnrmatinn   fnr  iViO 
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by  the  permittee."  The  State  regulation 
1-5,  omits  this  portion  of  the  self- 
bonding  definition.  The  Secretary  finds 
that  this  exclusion  provides  less 
guarantee  of  the  enforceability  of  the 
bond  against  the  company,  than  the 
federal  counterpart  would  and 
conditions  his  approval  on  the  State 
remedying  this  deficiency. 

(ii)  (30  CFR  800.11(b)(1))  The  State  in 
SR  14-11  included  two  out  of  three  of 
OSM's  alternatives  for  cumulative 
bonding  regulations.  The  omission  of  the 
third  may  have  been  inadvertent. 
However,  the  State  regulation  without 
the  third  alternative  is  as  stringent  as 
the  federal  rule  and  the  Secretary  will 
require  no  change.  If  the  State  wishes  to 
add  the  third  alternative  it  may  propose 
to  amend  the  program  under  the 
procedures  set  forth  in  30  CFR  732.17. 

(iii)  The  federal  regulations  (30  CFR 
801.11(a)(1))  provide  for  the  applicability 
of  "*  *  *  surface  construction  activities 
included  under  subsidence-control 
measures  of  mine  drainage  treatment  in 
30  CFR  801.16;"  the  State  has  no  such 
analog.  As  a  result,  the  Secretary  finds 
these  State  regulations  less 
comprehensive,  and  conditions  his 
approval  on  the  State  remedying  this 
deficiency. 

(iv)  The  federal  regulation  (30  CFR 
801.13(a))  provides  that.  'The  period  of 
liability  for  every  bond  covering  a  long- 
term  operation  *  *  *"  shall  begin  with 
issuance  of  a  permit  and  continue  until 
all  reclamation,  restoration  and 
abatement  work  have  been  completed 
and  the  bond  is  released  in  accordance 
with  Part  807  or  replaced  in  accordance 
with  Paragraph  (b)  of  this  section."  The 
State  in  SR  14-16(a)  limits  the  bond  to 
the  original  permit  term.  However,  there 
would  be  no  bond  coverage  if  the  permit 
expired  before  reclamation  had  been 
successfully  completed.  Therefore,  the 
Secretary  conditions  his  approval  on  the 
State  clarifying  the  period  of  liability  in 
a  manner  consistent  with  the  federal 
rule. 

(v)  The  federal  regulation  30  CFR 
801.13(b)  provides  that  continuous  bond 
coverage  will  be  provided  and  that  the 
bond  coverage  will  "*  *  *  cover  the 
initial  term  of  the  bond,  and  be 
conditioned  to  extend,  replace,  or  pay 
the  full  amount  of  the  bond  120  days 
prior  to  the  expiration  of  any  bond  term, 
which  in  no  case  shall  be  less  than  5 
years.  Failure  to  extend  or  replace  bond 
coverage  not  less  than  120  days  prior  to 
expiration  shall  subject  the  bond  to 
conditions  of  forfeiture  under  Part  808." 
The  State  regulation  SR  14-16(b)  does 
not  include  these  provisions.  "The 
Secretary  finds  that  the  State 
requirement  must  be  clarified  and 


conditions  his  approval  on  the  State 
providing  such  clarification. 

(vi)  30  CFR  801.16(a)  references  the 
applicability  of  30  CFR  784.20,  817.121, 
and  817.126;  provides  for  inclusion  of  the 
estimated  cost  of  such  measures; 
provides  that  liability  shall  extend  to 
performance  of  the  construction,  site 
preparation,  and  relocations  approved 
under  30  CFR  784.20;  provides  for  bond 
release  for  construction  of  control 
measures  only  after  final  inspection, 
acceptance,  and  approval  by  the 
regulatory  authority;  and  provides  that 
inspections  of  the  construction  of 
surface  control  measures  shall  be 
coordinated  with  the  surface  owner,  if 
possible,  or  considered  waived  if  the 
surface  owner  denies  reasonable  access 
consistent  with  30  CFR  801.16(a).  The 
State  regidation  SR  14-19(aJ  does  not 
include  these  provisions  and  the 
Secretary  finds  that  the  State  regulation 
is  less  stringent  than  the  federal 
regulation  because  it  does  not  provide 
as  much  surety  protection.  The 
Secretary  conditions  his  approval  on  the 
State  appropriately  amending  its 
program. 

(viij  The  federal  regulation  30  CFR 
801.16(b)  provides  that,  "bond  coverage 
for  any  subsequent  revegetation  on  that 
area  previously  used  as  an 
impoundment  shall  be  subject  to 
liability  and  release  of  30  CFR  805.13. 
807.11.  and  807.12."  State  regulation  SR 
14-19(b)  does  not  include  this  provision. 
In  addition,  the  federal  regulation 
provides  "The  estimated  bond  amount 
estimated  under  30  CFR  805.11  need  not 
include  *  *  *  drainage."  The  State 
regulation  provides  that  the  estimated 
bond  amount  shall  not  include  *  *  * 
drainage."  The  Secretary  finds  that  in 
the  first  case,  the  State  analog  is  less 
stringent  and.  in  the  second  case,  does 
not  allow  the  State  to  cover  continuous 
treatment,  monitoring,  or  potential 
unpredictable  expenses  as  a  result  of 
mine  drainage  in  any  instance,  even  if 
these  should  prove  to  be  a  problem. 
Therefore,  the  Secretary  conditions  his 
approval  on  the  State  curing  these 
deficiencies. 

(viii)  30  CFR  805.13(b),  provides  for 
begiruiing  the  liabihty  period  after  the 
last  year  of  augmentation  consistent 
with  Section  515(b)(20)  of  SMCRA  and 
provides  for  a  demonstration  by  the 
permittee  that  discontinuing  husbandry 
practices  will  not  reduce  the  probability 
of  permanent  revegetation  success. 
State  regulation  SR  15-13(b)  provides  for 
beginning  the  liability  period  with  the 
last  year  of  augmentation  and  does  not 
include  the  second  provision.  The 
Secretary  finds  that  "with"  could  be 
construed  to  mean  that  the  liability 


period  could  begin  before  augmentation 
is  completed,  which  is  less  stringent 
than  federal  requirements.  In  addition, 
the  State's  omission  relieves  the  State  of 
any  responsibility  for  approving 
husbandry  practices  without  regard  for 
whether  or  not  cessation  would  reduce 
the  probabihty  of  permanent 
revegetation  success,  which  is  also  less 
stringent  than  federal  requirements.  The 
State  regulation  SR  15-13(b)  also  omits 
the  phrase  "or  other  work  in  order  to 
assure  compliance"  found  in  Section 
515(b)(20)  of  SMCRA.  This  omission 
makes  the  State  rule  less  stringent  than 
the  corresponding  federal  requirement 
by  limiting  the  conditions  which  would 
initiate  or  cause  the  liability  period  to 
begin  again.  Therefore,  the  Secretary 
conditions  his  approval  on  the  State 
amending  its  regulation  to  reflect  30  CFR 
805.13(b). 

(ix)  30  CFR  805.13(e),  SR  15-13(e)  the 
federal  regulation  allows  no  exception 
to  the  liability  period  of  5  or  10  years  for 
long  term,  intensive  agricultural  land- 
use.  The  State  regulation  provides  an 
exception.  The  Secretary  finds  that  this 
exception  is  unacceptable  because 
neither  SMCRA  nor  the  federal 
regulations  allow  an  exception  to  the 
liability  period.  The  exception 
authorized  in  Section  515(b)(20)  of 
SMCRA  relates  to  the  kind  of 
postmining  vegetation,  not  the  period  of 
liabihty.  Therefore,  the  Secretary 
conditions  his  approval  on  the  Stale 
clarifying  its  regijations  to  reflect  30 
CFR  805.13(e). 

(x)  30  CFR  805.13(g),  SR  15-13  the 
federal  regulation  provides  that  if  an 
area  is  separated  "  *  *  *  that  portion 
shall  be  bonded  separately  and  the 
applicable  period  of  liability  *  *  *  shall 
commence  anew,  the  period  of  liability 
for  the  remaining  area  shall  continue  in 
effect  without  extension,  and  the 
amount  of  bond  on  the  original  bonded 
area  may  be  adjusted  in  accordance 
with  30  CFR  805.14."  The  States  omit 
this  language  from  SR  15-13.  The 
Secretary  finds  that  the  State's  omission 
is  unacceptable  because  the  State 
provisions  do  not  make  it  clear  that 
liability  begins  again  on  separated 
areas.  The  Secretary  conditions  his 
approval  on  the  State  curing  this 
deficiency. 

(xi)  While  the  federal  rules  provide 
notification  on  bond  actions  to,  and 
allow  requests  for  reduction  of  bonds 
from,  persons  who  have  a  financial 
interest  in  a  bond  other  than  the 
permittee  the  New  Mexico  rules  only 
provide  this  for  the  permittee.  The 
Secretary  finds  the  New  Mexico 
provision  to  be  no  less  stringent  than  the 
federal  rule,  since  environmental 
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area  until  conditions  of  phase  III 
reclam.ation  for  the  last  incrpment  of  the 
permit  area  have  been  met."  State 
regulation  SR  17-12(c)  allows  for  an 
increment  to  be  released  from  the  permit 


Secretary  agrees  with  this  analysis,  and 
finds  the  New  Mexico  provision  to  be 
consistent  with  SMCRA  Sections  518  (e). 
(0.  and  (g). 
(ii]  NMSA  69-25A-22H  adds  language 


Mexico  civil  penalty  assessment 
procedures  to  the  extent  they 
incorporate  provisions  remanded  by  the 
court, 
(iv)  New  Mexico  regulation  31-15(b} 
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protection  and  public  participation  will 
not  be  compromised  by  this  difference. 

(xii)  30  CFR  806.12(g)(2).  SR  1&- 
12(g)(2)  the  federal  regulation  provides 
that,  "The  regulatory  authority  may 
approve  the  use  of  letters  of  credit  *  *  " 
in  accordance  with  a  schedule  approved 
with  the  permit.  Any  bank  issuing  a 
letter  of  credit  *  *  *  shall  notify  the 
regulatory  authority  in  writing  at  least 
90  days  prior  to  the  maturity  date  of 
such  letter  of  credit  or  the  expiration  of 
the  letter  of  credit  agreement."  The  State 
regulation  provides  for  irrevocable 
letters  of  credit  and  allows  approval  of 
the  withdrawal  (rather  than  use)  of  a 
tetter  of  credit  only  90  days  after  notice 
to  the  regulatory  authority.  The 
Secretary  finds  the  State's  regulation 
consistent  with  the  federal  rules, 
because  the  regulatory  authority  will 
have  the  notice  it  needs  before  the  letter 
of  credit  must  be  replaced. 

(xiii)  30  CFR  806.12(h)(2)(ii).  SR  16- 
12(h)(2)(ii)  the  federal  regulation 
provides  that  the  fair  market  value  of 
real  and  personal  property  will  be 
determined  by  at  least  two  independent 
appraisers  certified  in  the  State  and  that 
". . .  final  acceptance  of  the  value  of 
property  for  bonding  purposes  shall  be 
subject  to  regulatory  authority 
determination  and  shall  be  based  on 
findings  b"  appointed  appraisers  when 
deemed  '   cessary."  The  State 
regulation  prov'des  that  for  an  appraisal 
conducted  by  appraisers  appointed  by 
the  Director  in  every  case,  which  is 
consistent  with  the  federal  rule. 

(xiv)  30  CFR  806.12(h)(2)(iii)(A),  SR 
16-12(h)(2)(iii)(A)  the  federal  regulation 
provides  that  the  status  report  will  be 
prepared  by  a  "*  *  *  non-affiliated 
attorney  competent  to  evaluate  the  asset 
*   *  *"  The  State  regulation  provides 
that  the  report  be  prepared  by  an 
attorney  who  is  satisfactory  to  the 
Director  as  disinterested  and  competent. 
The  Secretary  finds  that  the  State's 
regulation  is  acceptable  because  it 
assures  the  neutrality  of  the  person 
making  the  report.  The  Secretary  notes 
that  the  federal  regulation  was  changed 
from  the  version  incorporated  in  the 
State  rule  because  commenters  felt 
regulatory  authorities  should  not  be 
required  by  federal  rules  to  pass 
judgment  on  the  competency  of  an 
attorney  who  has  passed  a  State's  bar. 

(xv)  30  CFR  806.12(h)(4)(vi),  provides 
that  the  estimated  bond  value  of  all 
collateral  posted  as  bond  assurance 
under  30  CFR  806.12  (f).  (g).  and  (h)  shall 
be  subject  to  a  margin — bond  value  to 
market  value  ratio — determined  by  the 
regulatory  authority.  The  margin  shall 
reflect  legal  and  liquidation  fees,  as  well 
as  value  depreciation,  marketability, 
and  fluctuations  which  might  affect  the 


net  cash  available  to  the  regulatory 
authority  in  performing  reclamation.  The 
bond  value  of  collateral  may  be 
evaluated  at  any  time,  but  shall  be 
evaluated  as  part  of  permit  renewal.  In 
no  ca.se  shall  the  bond  value  exceed  the 
market  value.  State  rule  SR  16-12(h) 
does  not  include  this  provision. 
However,  the  Secretary  finds  that  the 
State's  omission  is  no  less  stringent  than 
federal  requirements  because  the  State 
may  not  accept  any  securities  other  than 
U.S.  Government  securities  and  general 
revenue  bonds  of  the  State  of  New 
Mexico. 

(xvi)  Federal  regulations  on  self- 
bonding  are  covered  in  30  CFR  806.14. 
The  State  rale  SR  16-14  incorporated 
proposed  amendments  issued  January 
24, 1980  (45  FR  6028).  which  were 
subsequently  rejected  due  to  comments 
which  cited  the  proposed  rules  as 
providing  inadequate  financial 
assurances  ard  economic  incentives. 
OSM  as  an  interim  measure  to  further 
rulemaking  repromulgated  self-bonding 
regulations  identical  to  regulations 
which  were  in  effect  when  the  State 
program  was  submitted.  Therefore,  the 
Secretary  conditions  this  approval  on 
reestablishing  self-bonding  rules  as 
issued  March  13. 1979  (44  FR  15387}  30 
CFR  806.11(b)  or  August  6, 1980  (45  FR 
52321)  30  CFR  806.14.  Major  deficiencies 
identified  in  the  State  regulations  and 
corresponding  federal  requirements  are 
discussed  below. 

30  CFR  805.14(a)(2).  provides  that  the 
applicant  or  parent  organization  must 
have  a  net  worth  of  at  least  six  times  the 
total  amount  of  self-bond  obligations  on 
all  U.S.  permits.  The  State  omits  this 
requirement  in  SR  16-14(a)(2).  The  State 
regulation  would  allow  a  company  to 
self-bond  that  has  a  net  worth  less  than 
that  required  by  the  federal  regulations. 

Federal  regulation  30  CFR  806.14(a)(3) 
provides  that,  "The  applicant  grants  the 
regulatory  authority  a  mortgage  or 
security  interest  in  real  or  personal 
property  located  in  the  State  which  shall 
have  a  fair  market  value  equal  to  or 
greater  than  the  obligation  created 
under  the  inder^inity  agreement."  The 
State  rule  SR  16-14(a)  omits  this 
provision. 

In  addition.  30  CFR  B0a.l4(a)(4) 
provides  that  the  regulatory  authority 
can  attach,  sell,  or  otherwise  dispose  of 
real  Dr  personal  property  offered  to 
secure  a  self-bond  and  that  the 
regulatory  authority  will  be  the  sole 
secured  creditor  in  cases  of  bankruptcy. 
Other  criteria  must  also  be  included, 
such  as  a  schedule  of  the  real  or 
personal  property.  The  State  rule  omits 
this  provision.  The  omission  of  security 
rules  would  allow  a  self-bond  that  was 
unsecured  and  therefore,  allow  for  the 


possibility  of  no  funds  or  collateral 
being  available  for  the  regulatory 
authority  to  use  to  reclaim  the  land  if  the 
company  forfeits  or  goes  bankrupt. 

30  CFR  806.14(a)(5)(v)(A)  (1)  and  (2) 
provide  for  financial  information  for  the 
preceding  10  year  period.  SR  16- 
14(a)(2)(v)(A)  (1)  and  (2)  provide  for  the 
information  for  any  10  years.  The  State 
regulations  would  allow  the  showing  of 
information  for  a  10  year  period  which 
may  not  include  the  preceding  10  years, 
which  would  be  the  most  reliable 
indication  of  relevant  financial 
condition. 

30  CFR  806.14(a)(5)(v)(D)  provides  for 
"A  final  determination  by  an 
independent  certified  public  accountant 
regarding  the  operator's  ability  to 
satisfactorily  meet  all  obligations  and 
costs  under  the  proposed  reclamation 
plan  for  the  life  of  the  mine  *  *  *"  SR 
16-14(a)(5)(v)(D)  provides  for  "A  final 
certification  by  the  independent 
Certified  Public  Account  that  the 
financial  statements  as  audited  have 
been  prepared  in  accordance  with 
generally  accepted  accounting 
principles,  with  such  disclosures  that 
such  Certified  Public  Accountant  should 
make  to  comply  with  the  Financial 
Accounting  Standards  Board."  The  State 
regulation  is  unacceptable  because  it 
does  not  require  a  determination  of  the 
operator's  ability  to  meet  all  obligations 
and  costs. 

30  CFR  806.14(a)(6)(i)(D).  provides  for 
execution  of  the  indemnity  agreement 
by  the  apphcant's  spouse.  SR  16- 
14(a)(3)(i)(D)  provides  for  execution  by 
the  applicant's  spouse  "*  *  *  if  directly 
involved  as  part  of  the  business  on  a 
regular  bona  fide  basis  or  as  an  officer 
of  the  organization."  The  State 
regulation  is  unacceptable  because  it 
allows  for  execution  by  the  operator's 
spouse  only  if  the  spouse  is  involved  as 
part  of  the  business,  contrary  to  federal 
requirements. 
.  Federal  regulation  30  CFR 
806.14(a)(6)(iii)  provides  that,  "The 
indemnity  agreement  shall  be  a  binding 
obligation,  jointly  and  severally  on  all 
who  execute  it."  State  regulation  SR  16- 
14(a)(3)(iii)  provides  the  same  but 
qualified  it  with  "*  *  *  other  than 
corporate  officer  executing  the 
indemnity  agreement  of  signatories 
signing  in  their  representative  capacities 
and  not  as  principals,  unless  the 
Director  determines  that  the  applicant 
does  not  qualify  for  a  self-bonding 
without  such  joint  and  several  liability." 
The  State  regulation  provides  an 
exception  that  the  federal  regulation 
does  not. 

(xvii)  Federal  regulation  30  CFR 
807.12(c)  provides  that,  "No  increment 
shall  be  totally  released  from  the  permit 
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Mexico  must  publish  notice  of  any  show 
cause  order  and  post  that  order  in  the 
regulatory  authority  office.  New  Mexico 
has  agreed  to  make  this  change, 
(ii)  The  New  Mexico  statute  69-25A- 


'*rJaoin«Ao"  in  inatanrOQ 


110).  Further,  in  a  letter,  dated 
September  10. 1980,  from  Emery  C. 
Arnold  to  Walter  N.  Heine,  the  State 
indicated  that  the  phrase,  "scope  of 
employmnent."  covers  acts  incidental  to 
the  reeular  duties  of  an  emolovee  fSee 


penalty  criteria.  In  a  letter  from  Emery 
C.  Arnold  to  Walter  N.  Heine,  dated 
September  10, 1980.  the  State  indicated 
that  the  public  would  be  given  notice  of 
and  would  be  allowed  to  participate  in 
these  informal  hearings  pursuant  to  the 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations    86473 


area  until  conditions  of  phase  III 
reclam.ation  for  the  last  incrempnt  of  the 
permit  area  have  been  met."  State 
regulation  SR  17-12(c)  allows  for  an 
increment  to  bo  released  from  the  permit 
area  if  successful  reclamation  of  the 
increment  is  not  dependent  en  other 
increments.  The  Secretary  finds  the 
alternative  language  of  the  State 
regulation  acceptable  because  it 
achieves  the  intent  of  the  corresponding 
federal  rule  and  restricts  rele-ase  on 
increments  on  which  achievement  of  the 
land  use  is  dependent.  It  should  be 
noted,  however,  that  the  increment  is 
released  from  the  permit  area  only 
through  repermitting  or  permit 
amendment. 

(xviii)  Federal  regulation  30  CFR 
808.12(d)  provides  that,  "The  regulatory 
authority  shall  utilize  funds  collected 
from  bond  forefeiture  to  com.plete  the 
reclamation  plan  on  the  permit  area  on 
which  bond  coverage  applies,  and  to 
cover  associated  administrative 
expense."  The  State  has  no  such  analog 
in  rule  SR  18-12.  The  Secretary  finds 
that  the  State's  omission  is  acceptable 
because  the  federal  rule  was 
promulgated  on  August  6, 1980  and  the 
State  is  not  lequired  to  include  it  in  its 
program  at  this  time.  The  State  will  be 
given  an  opportunity  to  incorp.jiate  the 
provision  at  a  later  date. 

(i)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  Sections  69-23-22  of  the  NMSMA, 
and  the  New  Mexico  program  includes 
provisions  to  provide  for  civil  and 
criminal  sanctions  for  violation  of  New 
Mexico  law,  regulations,  conditions  of 
permits  and  exploration  approvals 
including  civil  and  criminal  penalties  in 
accordance  with  Section  516  nl  SMCRA. 
30  use  1268.  The  approval  contained  in 
30  CFR  931.10  is  based  upon  the 
following  repreteiitaiions  of  iMpw 
Mexico  law: 

(i)  New  Mexico  statutes  Hfi  25A-2?E 
and  69-25A-22G,  governing  willful 
violations,  has  added  language  not 
runtained  in  sectioii  518  (e),  (f),  and  (g) 
of  SMCPA,  which  state  that  a  willful 
violator  is  subject  to  the  impr-silion  of 
certain  criminal  penalties  only  if  "the 
t'oie  for  appeal  has  exhaii^ted."  The 
Sr-crptary  requested  that  thi-  State 
submit  an  Altornoy  General's  Opinion 
confirming  the  eciuivalency  of  the  St.ite 
and  federal  provisions.  This  Ojiinion 
was  submitted  to  the  Office  of  Surface 
Mining  on  August  7, 1980  (See 
Administrative  Record  No.  NM  99).  New 
Mexico  pointed  out  that  Section  518(c) 
of  SMCRA  uses  the  term  "final 
decision,"  making  it  clear  that  all  appsal 
rights  of  the  individual  must  run  prior  to 
the  imposition  of  criminal  penalties.  The 


Secretary  agrees  with  this  analysis,  and 
finds  the  New  Mexico  provision  to  be 
consistent  with  SMCRA  Sections  518  (e). 
(0.  and  (g). 

(ii)  NMSA  69-25A-22H  adds  language 
not  present  in  Section  518(h)  of  SMCRA, 
regaiding  relief  from  the  S750  per  day 
fdilure-to-abafe  penalty.  The  Secretary 
requested  that  New  Mexico  submit  an 
Attorney  General's  Opinion  explaining 
the  equivalency  of  the  State  language. 
On  August  7, 1980,  New  Mexico 
submitted  the  requested  Opinion  fully 
explaining  the  New  Mexico  appeals 
process  (See  Administrative  Record  No. 
NM  99).  The  process  includes  two  levels 
of  administrative  appeal  prior  to  judicial 
appeal,  but  there  is  no  relief  from  the 
fai!ure-to-abate  penalty  which  is 
consistent  with  Section  518(h)  of 
SMCRA.  On  this  basis,  the  Secretary 
finds  N'MSA  69-25A-22H  to  be 
consistent  with  SMCRA  Section  518(h). 

(iii)  The  New  Mexico  regulations 
provide  for  a  civil  penalty  point  system 
which,  in  some  aspects,  is  different  from 
that  found  in  30  CFR  Part  845.  First,  in 
the  New  Mexico  System,  for  each 
category  of  the  penalty  criteria,  the 
Director  may  assign  up  to  25  points.  In 
30  CFR  845.13,  up  to  30  points  may  be 
assigned  for  history  of  violations  and 
seriousness,  and  only  up  to  10  points 
may  be  credited  for  good  faith. 

Secondly,  Section  31-13lbjil)(iii)  of 
the  New  Mexico  regulations  states  that, 
for  purposes  of  assigning  history  points, 
"a  violation  not  resulting  in  a  civil 
penalty  assessment  shall  not  receive 
m.ore  than  50  percent  of  the  points  that 
uculd  have  been  assigned  if  the 
vioiation  had  resulted  in  an 
assessment."  The  State  scheme  of  point 
cissignment  should  result  in  penalties 
v/bich.  in  a  number  of  case.s  are  lower 
than  those  that  would  be  a,sst  iscd  under 
the  federal  provisions. 

On  May  16, 1980,  the  U.S.  District 
Court  for  the  Disldct  of  Columbia  issued 
;!.•;  second  round  dtcisio.i  in  the 
litigcili-.'  .  over-  the.  perni.ir.er.l  lugulalions 
(In  j1^:  Pjrirar.en:  Su!fai:f.i  A/;;;//?- 
Rcgj!at>on  Litigation).  In  that  decision, 
the  District  Court  answered  the 
Secre:tary's  request  for  clarification 
rGgardir.g  the  Round  I  d.jiJsion  i.=sued 
February  2C,  1860,  regaidin^^  penalties. 
In  those  decisions,  the  Coui:  indicated 
that  while  Section  518(i)  of  the  Act 
requires  a  Stale  to  incoip'^r.ite  the 
penalties,  the  four  criteria,  and  the 
procedures  explained  in  beeiu-n  318,  the 
Secretary  does  not  have  the  authority  to 
iequire  St.'tes  to  adopt  a  system  that 
v.ill  result  in  penalties  at  leait  as 
stringent  as  those  imposed  under  OSM's 
point  system.  Based  on  the  district 
court's  ruling,  the  Secretary  has 
affirmatively  disapproved  the  New 


Mexico  civil  penalty  assessment 
procedures  to  the  extent  they 
incorporate  provisions  remanded  by  the 
court. 

(iv)  New  Mexico  regulation  31-15(b) 
incorporates  language  limiting  the 
extent  to  which  daily  failure-to-abate 
penalties  can  accumulate,  which  was 
proposed  by  the  Secretary  as  a  rule 
change  to  30  CFR  845.15(b).  In  the  final 
rule,  published  on  September  4. 1980  (45 
FR  58780),  the  Secretary  placed 
additional  requirements  upon  the 
regulatory  authority.  By  means  of  a 
policy  statement,  dated  September  10, 
1980,  New  Mexico  included  these 
additional  requirements.  Although  not 
specifically  included  the  Secretary 
assumes  that  the  State  will  use  its 
powers  under  NMSA  69-25A-22F  to 
subject  directors,  officers,  or  agents,  of 
corporate  permittees  to  civil  and 
criminal  penalties  in  appropriate  failure- 
to-abate  cases.  (See  Administrative 
Record  No.  NM  119).  On  this  basis,  the 
Secretary  finds  regulation  31-15(b) 
acceptable. 

(v)  New  Mexico  regulation  31-17(d) 
allows  the  consolidation  of  an 
assessment  conference  and  an  informal 
hearing  for  the  review  of  a  violation  if 
the  Director  determines  that  such 
consolidation  is  appropriate.  The 
Secretary  finds  that  this  approach  is 
consistent  with  the  intent  of  SMCRA 
and  30  CFR  845.18  and  845.19,  because  it 
is  only  done  when  appropriate,  and  in  a 
manner  which  does  not  prejudice  the 
rights  of  operators  or  crlizens. 

(j)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  laws,  and  the  New 
Mexico  program  contains  provisions,  to 
issue,  modify,  terminate  and  enforce 
notices  of  violation,  cessation  oidcrs 
and  show-cause  orders  in  accordance 
with  Section  521  of  SMCRA,  30  USC 
1271.  and  with  30  CFR  Chapter  Vli. 
Sub^^hapter  L  including  the  same  or 
similar  proceuurai  requiren^en's.  The 
enforcenient  authorities  m  Seciion  521  of 
SMCR.'^.  and  li;e  applicable  provisions 
of  30  CFR  Ch.ipter  VII,  Subchapter  L  are 
contained  in  Section  25  of  the  .New 
Mexico  NM3.MA  and  in  Sections  30  and 
31  of  the  New  Mexico  regulations. 
Approval  of  the  New  Mexico  regulatory 
program  is  based  upon  i}:e  fdlowir.g 
representations: 

(ij  30  CFR  843.13  (c)(l)-(3j  end  (d) 
place  ceriam  burdens  upon  li;e 
regulatory  authority  to  publish  and  post 
copies  of  any  show  cause  order  to  be 
certain  that  the  public  is  fully  informed. 
New  Mexico  regulation  3Ci-13,  which 
covers  show  cause  ordcis  does  not 
include  these  requirements.  In  order  to 
fully  comply  with  Section  521  of  SMCRA 
and  the  above  federal  regulations.  New 
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regulatory  agencies.  Upon  close 
examination,  it  became  clear  that  the 
New  Mexico  type  of  proceeding  was  not 
an  "adjudicatory"  hearing  in  the 
traditional  sense,  but  is  a  hybrid,  which 
allows  the  witness  to  select  the 


compliance  with  notice,  record-keeping, 
venue,  and  other  requirements  of  4-15 
and  4-17(2)  the  creation  of  2  categories 
of  witnesses — technical  who  will  be 
subject  to  cross-examination,  and  non- 
technical who  will  be  subject  to  cross- 


irw  :_ 


the  plaintiff.  New  Mexico  has 
substituted  the  language  "irreversibly 
im.pair  a  legal  interest"  in  69-25A-24B. 
In  response  to  the  Secretary's  request 
for  information  clarifying  the  differences 
in  language,  the  State  submitted  an 
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Mexico  must  publish  notice  of  any  show 
cause  order  and  post  that  order  in  the 
regulatory  authority  office.  New  Mexico 
has  agreed  to  make  this  change. 

(ii)  The  New  Mexico  statute  69-25A- 
25  uses  the  term  "designee"  in  instances 
where  SMCRA  Section  521(a]  uses 
"authorized  representative."  The  State 
was  requested  to  submit  an  Attorney 
General's  Opinion  explaining  the 
equivalency  of  the  terms  (See 
Administrative  Record  No.  58).  On 
August  7, 1980.  the  State  submitted  the 
requested  opinion  and  explained  that  it 
considers  the  two  terms  to  be 
equivalent.  On  that  basis  the  Secretary 
finds  that  NMSA  69-25A-25  and 
SMCRA  Section  521(a)  are  consistent. 

(iii)  New  Mexico  regulation  30-11  (b) 
includes  language  not  found  in  the 
federal  counterpart.  30  CFR  843-ll(b), 
which  states,  "if  affirmative  obligations 
to  abate  are  imposed,  the  inspector  may 
consider  suggestions  by  the  operator 
concerning  the  economic  and  technical 
feasiblity,  in  determining  the  most 
expeditious  means  of  abatement  and  the 
period  for  the  correction  of  the 
condition,  practice  of  violation  *  *  *" 
At  the  September  5. 1980,  meeting  (See 
Administrative  Record  No.  NM  110), 
New  Mexico  represented  that  it 
intended  regulation  30-ll(b)  to  operate 
in  the  same  manner  as  30  CFR  843.11(b). 
Thus,  this  language  means  that  if  an 
operator  knows  of  a  less  expensive  and 
more  effective  method  of  abatement,  he 
may  so  inform  the  inspector.  If  the 
inspector  believes  the  suggested  method 
would  assure  that  the  imminent  danger 
will  be  abated  as  promptly  as  possible 
he  should  modify  his  order  (See  44FR 
15301).  On  this  basis,  the  Secretary  finds 
New  Mexico  regulation  30-ll(b) 
consistent  with  30  CFR  843.11(b). 

(iv)  New  Mexico  regulation  30- 
13(b)(2)  includes  different  language  from 
the  federal  counterpart,  30  CFR  843.13. 
The  State  language  states  that  all 
violations  associated  with  any  surface 
coal  mining  operation  shall  be 
attributable  to  the  permittee  "unless  the 
permittee  establishes  by  clear  and 
convincing  evidence,  that  the  acts  were 
not  within  the  scope  of  employment  or 
agency."  The  federal  language  statos 
that  such  acts  are  attributable  "unless 
the  permittee  establishes  that  they  were 
acts  of  deliberate  sabotage."  At  the 
September  5, 1980,  meeting,  New  Mexico 
represented  that  it  would  not  proceed  to 
suspend  or  revoke  an  operator's  permit 
if  the  acts  complained  of  were  beyond 
the  "scope  of  employment,"  and  that 
this  standard  was  no  different  than  the 
Director's  discretion  not  to  suspend  or 
revoke  a  permit  under  30  CFR  843.13(b) 
(See  Administrative  Record  No.  NM 


110).  Further,  in  a  letter,  dated 
September  10, 1980,  from  Emery  C. 
Arnold  to  Walter  N.  Heine,  the  State 
indicated  that  the  phrase,  "scope  of 
employmnent."  covers  acts  incidental  to 
the  regular  duties  of  an  employee  (See 
Administrative  Record  No.  NM  119). 
Additionally,  Lang  v.  Cruz.  394  p.  2d  988 
(N.  Mex.  Sup.  Ct.  1964),  indicates  that 
any  act  of  an  employee  in  furtherance  of 
the  employer's  business  is  within  the 
employee's  scope  of  employment  even  if 
such  act  is  in  violation  of  the  employer's 
orders.  The  Secretary  understands  that 
all  actions  of  an  employee  in  connection 
with  the  mine  are  included  in  the  scope 
of  employment,  and  thus  the  New 
Mexico  concept  is  as  inclusive  as  the 
federal  regulation.  The  Secretary, 
therefore,  finds  that  the  procedures  used 
in  New  Mexico  regulation  30-13(b)(2) 
are  the  same  or  similar  to  those 
procedures  in  30  CFR  843.13. 

(v)  30  CFR  843.13  prescribes  events 
that  are  triggered  by  a  permit 
suspension  or  a  permit  revocation.  The 
New  Mexico  counterpart,  regulation  30- 
13,  does  not  refer  to  permit  suspension. 
The  Secretary  requested  an  explanation 
(See  Administrative  Record  number  NM 
58).  The  State  responded  that  the 
obligation  upon  an  operator  to  reclaim 
exists  independently  from  the  language 
in  30  CFR  843.13  and  that  such 
obligation  is  not  terminated  by  the 
suspension  or  revocation  of  a  permit. 
The  State  can  assert  the  right  both  to 
require  reclamation  after  suspension  or 
revocation  and  to  proceed  against  a 
bond  should  reclamation  activity  not  be 
completed  (See  Administrative  Record 
number  89).  The  Secretary  finds  that 
explanation  consistent  with  30  CFR 
843.13. 

(vi)  The  State  program  does  not 
include  the  language  found  in  30  CFR 
843.18,  which  states  that  no  notice  of 
violation  shall  be  vacated  because  of 
inability  to  comply.  The  State  explained 
that  an  operator  with  an  outstanding 
notice  of  violation  who  fails  to  comply  is 
given  an  automatic  cessation  order 
under  30-12(e)  which  replaces  the  notice 
of  violation.  Therefore,  a  notice  of 
violation  and  cessation  order  are 
analytically  equivalent  with  respect  to 
inability  to  comply  (See  Administrative 
Record  Number  NM  89).  The  Secretary 
agrees  that  an  equivalent  result  does 
occur,  and  he  finds  the  New  Mexico 
approach  is  similar  to  the  federal 
regulation. 

(vii)  The  Secretary  was  unclear  as  to 
the  operation  of  New  Mexico  regulation 
30-15,  concerning  informal  hearings,  in 
the  areas  of  public  participation,  the 
relationship  to  the  formal  hearing 
process,  and  the  consideration  of  civil 


penalty  criteria.  In  a  letter  from  Emery 
C.  Arnold  to  Walter  N.  Heine,  dated 
September  10, 1980.  the  State  indicated 
that  the  public  would  be  given  notice  of 
and  would  be  allowed  to  participate  in 
these  informal  hearings  pursuant  to  the 
New  Mexico  Open  Meetings  Act.  NMSA 
10-15-1  et  seq.  Secondly,  the  State 
indicated  that  if  a  penalty  is  arrived  at 
during  such  an  informal  hearing,  the 
requirements  of  part  31  of  the 
regulations  must  be  complied  with, 
including  consideration  of  the  four  civil 
penalty  criteria  with,  including 
consideration  of  the  four  civil  penalty 
criteria  which  are  consistent  with 
SMCRA  Section  518(a).  Lastly,  the  State 
indicated  that  the  informal  hearing 
procedure  does  not  preclude  an  operator 
from  asserting  his  right  to  formal  review 
by  the  Director.  Based  on  these 
representations,  the  Secretary  finds 
New  Mexico  regulation  30-15 
acceptable. 

(k)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  Section  69-25A-26  of  the 
NMSMA,  and  the  New  Mexico  program 
contains  provisions  to  designate  areas 
as  unsuitable  for  the  surface  coal  mining 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  F.  Approval  of  the  New 
Mexico  program  is  based  upon  the 
following  considerations  and 
representations: 

(i)  New  Mexico  was  asked  by  the 
Secretary  to  explain  why  regulation  4-15 
did  not  contain  the  requirements  of  30 
CFR  764.15  for  publishing  public  notice 
in  a  State  register  and  the  maintenance 
of  an  administrative  record  at  a  local 
office  in  the  area  of  concern  (See 
Administrative  Record  No.  NM  58).  The 
State  responded  that  New  Mexico  has 
no  State  register  and  the  only  regulatory 
authority  office  is  located  in  Santa  Fe 
(See  Administrative  Record  No.  NM  89). 
The  administrative  record  for  any 
proceeding  will  be  kept  in  the  regulatory 
authority  office  in  Santa  Fe.  The 
Secretary  finds  that  this  is  consistent 
vnih.  the  requirements  of  Section  522(a) 
of  SMCRA  and  30  CFR  764.15. 

(ii)  New  Mexico  regulation  4-17 
spLicifies  that  the  hearing  connected 
with  any  petition  be  adjudicatory  and 
not  simply  fact-finding  in  nature.  The 
Secretary  was  concerned  that  this  type 
of  a  hearing  conflicted  with  the  clear 
directive  in  30  CFR  764.17  that  the 
hearing  be  "legislative  and  fact-finding 
in  nature,  without  cross-examination  of 
witnessses." 

New  Mexico  was  asked  by  the 
Secretary  to  clarify  the  reasons  for 
making  this  change  (See  Administrative 
Record  No.  NM  58).  The  State  responded 
that  the  "adjudicatory"  hearing  has  a 
well-developed  tradition  in  New  Mexico 
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Attorney  General's  Opinion  explaining 
the  equivalency  of  the  State  statute  and 
the  federal  provision.  On  August  7, 1980, 
the  State  submitted  an  Opinion  to  the 
Secretary  (see  Administrative  Record 
No.  NM  99),  which  explains  that  a  suit 
against  the  Commission  in  its  official 
caoacitv  is,  in  effect,  a  suit  against  the 


Mexico  has  not  promulgated  any 
regulations  at  this  point.  In  October  of 
1979  New  Mexico  and  the  Office  of 
Surface  Mining  entered  into  a 
Memorandum  of  Understanding  which 
specified  the  arrangement  contemplated 
by  30  CFR  795.11  (a){3)(ii)  under  which 
OSM  would  implement  the  SOAP 


not  impose  any  demands  for  additional 
staffing  unless  increases  in  the  number 
of  small  operators  in  the  State  dictate 
the  need  for  establishment  of  a 
permanent  SOAP  staff.  To  the  extent 
possible,  consistent  with  funding  and 
staffing  limitations,  OSM  will  provide 
assistance  to  the  State  necessary  to 
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regulatory  agencies.  Upon  close 
examination,  it  became  clear  that  the 
New  Mexico  type  of  proceeding  was  not 
an  "adjudicatory"  hearing  in  the 
traditional  sense,  but  is  a  hybrid,  which 
allows  the  witness  to  select  the 
procedures  which  will  apply  to  his  or 
her  testimony. 

New  Mexico's  position  on  this  type  of 
hearing  was  supported  to  some  degree, 
by  representatives  of  the  environmental 
comm.unity  in  the  State.  At  the  public 
hearing  of  July  23, 1980,  representatives 
of  the  Sierra  Club  and  the  New  Mexico 
Citizens  for  Clean  Air  and  Water 
described  a  process  which  has 
developed  over  the  years  at  hearings 
conducted  by  the  Envirormiental 
Improvement  Board  in  New  Mexico  (See 
Administrative  Record  No.  NM  79). 
Apparently,  this  process  is  not  codified, 
but  carried  on  by  tradition.  The  Board 
recognizes  two  distinct  types  of 
witnesses,  one  termed  a  "technical" 
witness  and  the  other  termed  an 
"opinion"  witness.  Prior  to  testifying  a 
witness  declares  himself  to  be  in  one 
category  or  the  other.  The  "technical" 
witness  is  subject  to  cross-examination 
while  the  "opinion"  witness  is  not.  Both 
types  of  testimony  are  fully  considered 
by  the  Board. 

A  "technical"  witness  is  not  to  be 
confused  with  the  legal  term  of  art, 
expert  witness.  The  "technical"  witness 
category  includes  industry 
representatives,  representatives  of 
organized  environmental  groups,  and 
others  who  wish  to  present  evidence 
that  has  some  scientific  basis.  Any 
person  with  evidence  of  a  scientific 
nature  who  does  not  wish  to  be  subject 
to  cross  examination,  can  submit  the 
evidence  in  written  form  to  the 
regulatory  authority  or  indicite  prior  to 
testimony  that  he  or  she  is  an  "opinion" 
witness.  A  witne.ss  in  this  category  is 
subject  to  cross-examination  by  the 
members  of  the  Board  and  by  others 
attending  the  hearing.  The 
environmental  representatives  endorsed 
this  type  of  hearing  as  the  type  of  thing 
which  they  would  like  to  see  develop 
with  the  New  Mexico  Surface  Mining 
Commission.  They  cautioned  against  full 
acceptance,  however,  until  some  sort  of 
tradition  had  developed. 

The  Secretary  requested  that  New 
Mexico  provide  written  procedures 
detailing  how  the  :)djudicatory  hearing 
will  operate  both  in  spirit  and  in 
practice  for  evaluation  (See 
Administrative  Record  No.  NM  110).  The 
Mining  and  Minerals  Division  and  the 
Surface  Mining  Commission  in  its  letter, 
dated  September  10, 1980.  committed  to 
establishing  hearing  procedures  which 
include  the  following  features:  (1) 


compliance  with  notice,  record-keeping, 
venue,  and  other  requirements  of  4-15 
and  4-17(2)  the  creation  of  2  categories 
of  witnesses — technical  who  will  be 
subject  to  cross-examination,  and  non- 
technical who  will  be  subject  to  cross- 
examination  only  if  they  so  affirm,  (3)  in 
applicability  of  the  civil  rules  of 
procedure  and  rules  of  evidence,  and  (4) 
a  notice  of  hearing  which  will  announce 
the  procedures  to  be  followed  in 
conducting  such  hearings 
/Administrative  Record  No.  NM  119). 
The  Secretary  finds  the  procedures  in 
New  Mexico  regulation  4-17 
inconsistent  with  the  provisions  of  30 
CFR  764.17  and  conditions  approval  of 
the  State  program  upon  this  deficiency 
being  remedied.  The  Secretary  agrees  to 
examine  the  ahernative  approach 
outlined  by  the  State  when 
implementing  procedures  and 
regulations  have  been  developed  to 
determine  if  the  approach  can  be  found 
to  be  consistent  with  30  CFR  764.17.  The 
process  may  be  consistent  with  federal 
requirements  since  any  person  can  elect 
that  the  hearing,  as  it  involves  his  or  her 
ti;stimony,  be  strictly  legislative  in 
nature  and  thus  the  New  Mexico 
procedure  would  not  have  a  chilling 
effect  on  the  designation  petition 
process.  During  this  evaluation  public 
comment  on  the  approach  will  be 
sought. 

(1)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  69-25A-17,  and  the  New  Mexico 
program  contains  the  provisions  for 
public  participation  in  the  development 
and  revision  of  New  Mexico  regulations, 
and  the  State  program,  consistent  with 
the  public  participation  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  New 
Mexico  also  has  the  authority  to  provide 
for  public  participation  in  the  permitting 
process  and  in  the  enforcement  of  its 
laws  and  regulations. 

The  New  Mexico  program  was 
developed  by  a  task  force  comprised  of 
representatives  of  industry,  the  Division 
of  Mining  and  Minerals,  and  oiher  State 
agencies.  Environmental  group 
representatives  were  invited  to 
participate,  and  were  presented  with 
iriaicrials  to  critique  as  they  became 
i! mailable.  A  public  hearing  was  held  on 
May  15,  1980  in  conjunctioii  with  the 
promulgation  of  the  regulations. 

Approve!  of  the  New  Niexico  program 
i.s  based  upon  the  following 
considerati.-)ns  and  represent.-.iions: 

(i)  Section  520(b)(2)  of  SNtCRA  states 
that  an  action  cannot  be  conmienced 
against  the  -egulatory  authority  on  an 
im.mediate  basis  unless  the  case 
constitutes  an  imminent  threat  to  the 
health  or  safety  of  the  plaintiff  or  would 
immediately  "affect  a  legal  interest"  of 


the  plaintiff.  New  Mexico  has 
substituted  the  language  "irreversibly 
impair  a  legal  interest"  in  69-25A-24B. 
In  response  to  the  Secretary's  request 
for  information  clarifying  the  differences 
"  in  language,  the  State  submitted  an 
Attorney  General's  Opinion  on  August  7, 
1980,  indicating  that  New  Mexico  law 
provides  an  equivalent  standard  (see 
Administrative  Record  No.  N'M  99).  In 
that  opinion,  the  Attorney  General 
states  that  the  failure  of  a  state  official 
to  perform  a  mandatory  non- 
discretionary  duty  would  constitute  the 
kind  of  irreversible  impairment  of  a 
legal  interest  required  in  Section  24B. 
On  this  basis,  the  Secretary'  finds  the 
explanation  acceptable. 

(ii)  Section  520(c)  of  SMCRA  requires 
that  suits  against  the  regulatory 
authority  be  brought  only  in  the  judicial 
district  in  which  the  operation  is 
located.  NMSA  69-25A-24C  requires 
that  such  suits  be  brought  in  the  district 
court  of  Santa  Fe.  The  Secretary 
requested  a  demonstration  of 
equivalency  (see  Administrative  Record 
No.  58).  The  State  responded  that,  as  it 
applies  to  New  Mexico,  the  federal 
requirement  means  that  a  suit  under 
SMCRA  could  be  brought  anywhere  in 
New  Mexico  since  the  entire  State 
constitutes  a  federal  judicial  district  (see 
Administrative  Record  No.  NM  89). 

The  State  also  pointed  out  that  New 
Mexico  statutes  require  that  suits 
against  State  officers  shall  be  brought  in 
the  capital  and  nowhere  else.  The 
requirement  in  the  NMSMA  restates  this 
gt;neral  venue  requirement.  The 
Secretary  accepts  the  explanation  as  a 
demonstration  of  equivalency,  and  finds 
NMSA  69-25.^-240  consistent  with 
Section  520(c)  of  SMCRA. 

(iii)  In  the  original  submission  of 
February  23, 1980,  New  Mexico  did  not 
provide  a  counterpart  to  43  CFR  Part  4. 
in  the  submission  to  OSM  of  June  11. 
1980,  most  of  the  necessary  provisions 
were  either  added  to  the  regulations,  or 
the  appropriate  equivalent  \n  other  State 
law  was  referenced  (see  Administrative 
Record  No.  NM  89).  New  Mexico  did  not 
include  a  shovving  of  authority  for  the 
awarding  of  attorney's  fees  consistent 
with  43  CFR  4.1290-96.  As  a  condition  of 
approval,  New  Mexico  mu.st  either 
implement  regulations  similar  to  these, 
or  reference  appropriate  State  law 
already  in  effect. 

(iv)  Section  520(a)  of  SMCRA  specifies 
that  actions  may  be  brought  against  the 
United  States  and  against  the  Secretary. 
The  New  Mexico  counterpart.  69-25A- 
24A  NMSA  1978.  allows  actions  to  be 
brought  against  the  Commission,  but 
makes  no  mention  of  actions  against  the 
State  of  New  Mexico.  The  Secretary 
requested  that  the  State  submit  an 
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69-25A-30A  and  30B  consistent  with 
SMCRA  Section  526(c). 

(ii)  NMSA  69-25A-29G  appears  to 
allow  for  a  de  novo  review  in  the  case  of 
administrative  review.  SMCRA  Section 
525(a)(2)  clearly  states  that  such  review 
must  be  "on  the  record."  The  Secretary 
requested  that  New  Mexico  submit  an 
Attornpv  Gpnpra!'.<!  Dnininn  rnnr.prnina 


which  would  limit  court  access.  On  this 
basis,  the  Secretary  finds  NMSA  69- 
25A-30C  consistent  with  the 
requirements  of  Section  526(b)  of 
SMCRA. 

(v)  Section  526(d)  of  SMCRA  has  no 
counterpart  in  New  Mexico  law.  This 
section  states  that  the  commencement  of 
a  proceeding  shall  not  operate  as  a  stay 


New  Mexico  Water  QuaHty  Act  and 
regulations  adopted  thereunder;  the 
New  Mexico  Air  Act  and  regulations 
adopted  thereunder;  the  New  Mexico 
Habitat  Protection  Act;  the  New  Mexico 
Cultural  Properties  Act;  the  New  Mexico 
Confidentiality  of  Site  Location  Act; 
Section  19-9-1  NMSA— Lease  of  coal 
lands;  Section  19-70-18  NMSA— Bond 
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Attorney  Generars  Opinion  explaining 
the  equivalency  of  the  State  statute  and 
the  federal  provision.  On  August  7, 1980, 
the  State  submitted  an  Opinion  to  the 
Secretary  (see  Administrative  Record 
No.  NM  99],  which  explains  that  a  suit 
against  the  Commission  in  its  official 
capacity  is,  in  effect,  a  suit  against  the 
State.  The  Secretary,  therefore,  finds  the 
New  Mexico  provision  consistent  with 
Section  520(a)  of  SMCRA. 

(v)  The  Secretary  points  out  that  New 
Mexico  regulation  29-12(b)  concerning 
citizen  request  for  inspections,  contains 
an  apparent  typographical  error.  In 
order  to  read  correctly,  the  entire 
provision  should  probably  be  written  as 
a  single  sentence.  As  it  stands,  it  is  an 
incomplete  thought.  As  a  condition  of 
approval.  New  Mexico  must  promulgate 
a  regulation  consistent  with  30  CFR 
842.12. 

(vi)  New  Mexico  regulation  2^16 
refers  to  State  statutes  which  govern  the 
inspection  of  public  records.  The 
Secretary  requested  that  New  Mexico 
provide  Sections  14-2-1  through  14-2-3 
NMSA  1978.  which  were  not  a  part  of 
the  oriyiral  submission.  New  Mexico 
complied  with  this  request  on  June  11, 
1980  (see  Administrative  Record  No.  NM 
63).  Subsequent  review  allows  the 
Secretary  to  find  that  the  provisions  are 
consistent  with  30  CFR  842.16. 

(m)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  laws  and  the  New 
Mexico  program  includes  provisions  to 
monitor,  review,  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the  New 
Mexico  Energy  and  Minerals 
Department,  Division  of  Mining  and 
Minerals  and  the  New  Mexico  Surface 
Mining  Commission  consistent  with  30 
CFR  705. 

(n)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  New  Mexico  regulations  to 
require  the  training,  examination,  and 
certification  of  persons  engaged  in  or 
responsible  for  blasting  and  the  use  of 
explosives  in  accordance  with  Section 
719  of  SMCRA.  New  Mexico  has  no 
regulations  on  the  training,  examination, 
and  certification  of  persons  engaged  in 
blasting  because  30  CFR  732.15(bH12) 
docs  not  require  a  State  to  implement 
regulations  governing  certification  c-nd 
training  of  persons  engaged  in  blasting 
until  six  months  after  federal  regulations 
for  these  provisions  have  been 
promulgated.  Federal  regulations  have 
not  been  promulgated  at  this  time. 

(o)  The  New  Mexico  Division  of 
Mining  and  Minerals  has  the  authority 
under  69-25A-10C  NMSA  1978  to 
provide  small  operator  assistance.  New 


Mexico  has  not  promulgated  any 
regulations  at  this  point.  In  October  of 
1979  New  Mexico  and  the  Office  of 
Surface  Mining  entered  into  a 
Memorandum  of  Understanding  which 
specified  the  arrangement  contemplated 
by  30  CFR  795.11  (a)(3)(ii)  under  which 
OSM  would  implement  the  SOAP 
program  for  New  Mexico.  The  State  had 
initially  requested  OSM  to  assume  this 
responsibility  in  a  letter  dated  May  18, 
1979.  The  state  has  adopted  this 
approach  because  historical  experience 
indicated  that  very  few  applications 
would  be  forthcoming.  This  projection 
has  been  borne  out  by  the  fact  that  only 
one  appHtHtion  has  been  filed  during  the 
period  of  the  initial  Memorandum  of 
Under,^tanding.  More  explicitly,  only 
one  application  has  been  filed  since  the 
inception  of  the  program  in  March  1978. 
Th'Me  are  no  indications  that  the 
structure  of  the  coal  industry  in  New 
Mexico  is  going  to  change  and  alter  this 
prest^nt  experience  with  respect  to  the 
need  for  SOAP.  Now  Mexico  sent  an 
additional  letter,  dated  June  10, 1980. 
requesting  that  the  Memorandum  of 
Unde.'-st.uiding  be  renewed  and 
extended  for  an  additional  year. 

New  Mexico  docs  not  fee!  that  it 
would  prove  cost  effective  to  implement 
a  SO;\P  program  within  the  Division  of 
Mining  and  Minerals.  In  testimony 
presented  at  the  July  2:^,  1080,  public 
hearing,  the  State  estimated  that  the 
costs  of  maintaining  a  staff  so  that  a 
program  could  be  implemented,  apart 
from  the  costs  involved  in  processing  an 
application,  to  be  in  excess  of  $.50,000 
annually  (see  Administrative  Record  No. 
N.M  79.  p.  37).  This  figure  did  not  contain 
any  cost  figures  for  retainer  payments  to 
insure  that  suitable  laboratory  facilities 
and  p-r.sonnel  would  be  available  when 
needed.  The  eslima'ed  cost  of 
laliOiatory  work  fur  the  only  application 
so  for  submitted  is  placed  at  $39,000. 
Assuming  the  same  number  and 
freq!:enry  of  SOAP  applications  will 
occur  in  the  future,  one  every  two  years. 
Now  Mexico  would  incur  $100,000  of 
fixed  costs  for  each  $30,000  laboratory 
con;rrif;t.  New  Mexico  argues  that  this  is 
not  an  effective  use  of  public  funds.  The 
Slate  has  agreed  that,  if  du."^  t.T 
unanticipated  and  unexperienced 
developments,  the  number  of  small 
opbTat.>;.>  in  the  State  increases 
signi.fi'janiiy,  the  Slate  will  implement 
its  statutory  authority  for  a  State  SOAP. 
The  S^vjretary  is  sympathetic  to  the 
argunieiit  of  cost  effectiveness,  but  at 
the  same  time  realizes  the 
responsibilities  imposed  by  SMCRA.  As 
a  condition  of  approval,  new  Mexico 
must  promulgate  regulations  consistent 
with  30  CFR  Part  795.  The  Secretary  will 


not  impose  any  demands  for  additional 
staffing  unless  increases  in  the  number 
of  small  operators  in  the  State  dictate 
the  need  for  establishment  of  a 
permanent  SOAP  staff.  To  the  extent 
possible,  consistent  with  funding  and 
staffing  limitations,  OSM  will  provide 
assistance  to  the  State  necessary  to 
process  SOAP  applications  during  this 
transition  period  utilizing  the  procedures 
and  following  regulations  developed  by 
the  State,  New  Mexico  has  agreed  to 
this  condition. 

(p)  The  New  Mexico  Division  of 
Mining  and  Minerals  does  not  have  the 
authority  under  69-25A-22(E)NMSA 
1978,  and  the  New  Mexico  program  does 
not  contain  provisions  to  provide 
protection  of  employees  of  the  Division 
of  Mining  and  Minerals  in  accordance 
with  the  protection  afforded  federal 
employees  under  Section  704  of  SMCRA. 

New  Mexico  has  provided  a  written 
commitment  to  make,  as  an  explicit 
condition  of  permit  approval,  the 
requirement  that  permittees  not  willfully 
resist,  prevent,  impede,  or  interfere  with 
the  Dirfxtor  (or  by  definition  his 
authorized  representatives)  from 
performing  his  duties  under  the  Surface 
Mining  Act  (see  AdminisL'-ative  Record 
No.  NM  99).  By  making  this  a  permit 
condition,  the  penally  provisions  of 
Section  69-25A-22(E)  will  become 
applicable,  and  an  operator  interfering 
with  an  inspector  will  become  liable  for 
a  fine  of  $10,000  or  impiisonmcnt  for  not 
more  than  a  year  or  both.  Based  on  this 
representation,  the  Secretary  approves 
New  Mexico  provisions  for  protection  of 
State  employees. 

(q)  New  Mexico  has  the  authority 
under  its  laws  and  the  New  Mexico 
program  contains  provisions  for 
administrative  and  judicial  review  of 
State  program  actions  in  accordance 
with  Sections  525  and  526  of  SMCRA 
and  30  CFR  Chapter  VII,  Subchapter  L. 
The  approval  is  based  upon  the 
following  representations  concerning 
New  Mexico  law  and  the  iWw  Mexico 
program: 

(i)  The  Secretary  was  concerned  that 
NMSA  69-25A-30A  appears  to  allow  for 
interlocutory  temporary  relief,  contrary 
to  the  language  of  SMCRA  Section 
526(c).  The  Secretary  requested  an 
Attorney  General's  Opinion 
demonstrating  the  equivalency  of  the 
provisions.  New  Mexico  responded  on 
August  7, 1930,  with  an  opinion  that 
pointed  out  that4he  criteria  for 
temporary  relief  in  the  New  Mexico 
program  were  located  in  NMSA  69-  ".lA- 
30B,  and  that  they  were  the  same  as  the 
federal  criteria  in  SMCRA  Section  526(c) 
(See  Administrative  Record  No.  NM  99). 
On  this  basis,  the  Secretary  finds  NMSA 
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(ii)  New  Mexico  was  requested  to 
provide  a  description  of  the  actual 
capital  and  operating  budget  for  the 
prior  fiscal  year  (FY  79-80)  which  was 
not  included  in  the  original  submission. 
The  request,  made  in  accordance  with 


narrative  section  as  prescribed  by  30 
CFR  731.14(f),  should  be  amended  to 
adequately  address  established  forest 
type  vegetation  as  well  as  emphasize 
coordination  on  faunal  aspects.  In 
amending  the  proposed  regulations,  the 


contact  with  Soil  and  Water 
Conservation  Districts  while  the  federal 
counterpart.  30  CFR  779.21  does  not.  The 
Secretary  believes  that  the  New  Mexico 
program  is  consistent  with  the  SMCRA 
and  the  regulations  promulgated 
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69-25A-30A  and  308  consistent  with 
SMCRA  Section  526(c). 

(ii)  NMSA  69-25A-29G  appears  to 
allow  for  a  de  novo  review  in  the  case  of 
administrative  review.  SMCRA  Section 
525(a)(2)  clearly  states  that  such  review 
must  be  "on  the  record."  The  Secretary 
requested  that  New  Mexico  submit  an 
Attorney  General's  Opinion  concerning 
the  equivalency  of  the  State  and  federal 
provisions  (see  Administrative  Record 
No.  NM  58).  On  August  7, 1980,  the  State 
submitted  such  an  opinion,  which 
indicates  that  the  administrative  hearing 
before  the  Director  is  the  stage  at  which 
the  administrative  record  is  developed. 
The  Commission  may  only  order  that 
additional  evidence  be  taken  by  the 
Director.  The  Secretary  finds  the  New 
Mexico  procedure  acceptable. 

(iii)  NMSA  69-25A-30B  appears  to 
allow  for  a  de  novo  review  in  the  case  of 
judicial  review.  SMCR.\  Section  526(b) 
clearly  slates  that  such  review  must  be 
"on  the  record."  The  Secretary, 
requested  that  New  Mexico  submit  an 
Attorney  General's  Opinion  concerning 
the  equivalence  of  the  State  and  federal 
provisions  (see  Administrative  Record 
No.  NM  58).  On  August  7, 1950,  the  State 
submitted  such  an  opinion,  which 
indicates  that  a  judge  m.ay  not  take 
additional  evidence  except  in  cases  of 
alleged  omissions  or  errors  in  the  record. 
The  types  of  corrections  contemplated 
are  errors  in  the  transc-ipt.  !t  is  not  a 
method  for  introducing  new  m.aterial. 
On  this  basis,  the  Secretary  finds  that 
NMSA  69-25A-30B  meets  the 
requiremen's  of  Section  526(b)  uf 
SMCRA,  as  interpreted  by  the  Secretary 
in  his  pleadings  before  the  U.S.  District 
Court  for  the  District  Court  of  Columbia, 
during  round  one  of  the  permanent 
program  litigation. 

(iv)  NMSA  69-25A-30C  includes 
language  not  present  in  the  feijeral 
counterpai  t,  SMCRA  Section  5:J6(b). 
which  appears  to  limit  access  to  court. 
The  language  in  question  slates  that  a 
court  ma}  affirm,  remand,  or  reverse  the 
decision  of  the  Commission  "if  the 
substantial  rights  of  the  pi.-titioner  have 
been  prpjiid;t:ed  because  of  the 
administrative  findings."  The  Secretary 
requested  that  New  Mexico  submit  an 
Attorney  General's  Opinion  concerning 
the  equivalence  of  the  State  and  federal 
provisions  (see  Administrative  Record 
No.  NM  58].  On  August  7, 1980.  the  State 
submitted  such  an  opinion.  New  Mexico 
explained  that  the  reviewers  had 
misconstrued  the  purpose  of  the  Slate 
statutory  language.  The  State  explained 
that  the  language  establishes  a  general 
standard  of  review  for  the  district  court 
to  apply  to  the  review  of  Commission 
decisions,  not  a  standing  requirement 


which  would  limit  court  access.  On  this 
basis,  the  Secretary  finds  NMSA  69- 
25A-30C  consistent  with  the 
requirements  of  Section  526(b)  of 
SMCRA. 

(v)  Section  526(d)  of  SMCRA  has  no 
counterpart  in  New  Mexico  law.  This 
section  states  that  the  commencement  of 
a  proceeding  shall  not  operate  as  a  stay 
of  an  action,  order,  or  decision  of  the 
Secretary's  unless  specifically  ordered 
by  the  court.  In  response  to  the 
Secretary's  request  for  assurance  that 
New  Mexico  State  law  operates  in  an 
equivalent  manner,  the  State  submitted 
an  Attorney  General's  Opinion  on 
August  7, 1980  (see  Administrative 
Record  .No.  .\.M  99).  The  Opinion 
pointed  to  69-25A-30B  NMSA  1978,  as 
the  equivalent  in  terms  of  the  criteria 
which  must  be  met  prior  to  a  court 
issuing  a  stay.  On  this  basis,  the 
Secretary  finds  NMSA  69-25A-30B 
consistent  with  Section  526(d)  of 
SMCRA. 

(vii)  Section  526(a)(2)  of  SMCRA 
includes  language  stating  that  the 
availability  of  review  established  in  this 
subsection  shall  be  not  construed  to 
limit  the  operation  of  rights  established 
in  Section  520.  The  State  has  no 
comparable  provision.  The  Secretary 
requested  an  explanation  of  equivalence 
(Administrative  Record  number  58).  The 
State  responded  on  August  7, 1980,  with 
an  Attorney  General's  opinion  that 
satisfied  the  concern  of  the  Secretary. 
The  State  explained  that  the  right  of 
judicial  review  established  in  N.MSA  69- 
25A--.)0  is  completely  independent  from 
the  right  to  initiate  suit  under  NMSA  6&- 
25A-24.  Nothing  in  the  statute  indicates 
that  09-25A-30  narrows  the  scope  of 
actinti  vmder  69-25A-24.  On  the  strength 
of  this  opinion,  the  Secretary  finds 
NMS.A  69-25 A-30  consistent  with 
SMCRA  Section  526(a)(2). 

(r)  The  Division  of  Mining  and 
Minerals  has  the  authority  under  New 
M.:>xico  iaw,  and  the  New  Mexico 
prcvjram  contains  provisions  to 
cooperate  and  coordinate  with  and 
provide  documents  and  other 
inform.! tion  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII.  The  provisions  for 
cooperation,  coordination,  and  provision 
of  documents  are  contained  in  69-25-A- 
27  NMSA  1978. 

(s)  The  following  laws  and  regulations 
of  .\'t?vv  Mexico  affecting  its  regulatory 
progra.m,  with  the  exception  discussed 
below,  do  not  contain  provisions  which 
would  interfere  with  or  preclude 
implementation  of  the  provisions  of 
SMCRA  and  30  CFR  Chapter  VII:  the 
New  Mexico  Surface  Mining  Act  and 
regulations  adopted  thereunder,  the 
New  Mexico  Mine  Dewatering  Act;  the 


New  Mexico  Water  Quality  Act  and 
regulations  adopted  thereunder;  the 
New  Mexico  Air  Act  and  regulations 
adopted  thereunder;  the  New  Mexico 
Habitat  Protection  Act:  the  New  Mexico 
Cultural  Properties  Act;  the  New  Mexico 
Confidentiality  of  Site  Location  Act; 
Section  19-9-i  NMSA — Lease  of  coal 
lands;  Section  1^70-18  NMSA— Bond 
requirements;  Section  30-8-2  NMSA — 
Polluting  water;  Section  76-8-1  NMSA— 
Protection  of  nalive  New  Mexico  plants; 
Sections  60-3-6  and  69-3-6 — ground 
water  usage;  Sections  72-5-1  et  seq. — 
surface  water  appropriation;  Section  72- 
8-1  et  seq. — offenses  and  penalties 
regarding  water;  Section  72-12-1  Pt 
seq. — ground  v.ater  usage;  and  other 
laws  and  regulations  of  New  Mexico. 

As  discussed  in  Finding  4(d)lvi),  New 
Mexico  has  an  apparent  confiict  of 
requirements  in  the  New  Mexico 
Wildlife  Conservation  Act.  That  Act 
allows  for  the  capture,  removal,  and 
destruction  of  endangered  species.  New 
Mexico  has  slated  that  the  Endangered 
Species  Act  of  1973  preempts  this  State 
act,  and  New  Mexico  recognizes  the 
complete  protection  afforded  those 
species  listed  under  the  federal  Act.  The 
New  Mexico  Wildlife  Conservation  Act 
insofar  as  it  conflicts  with  the 
Endangered  Species  Act  of  1973  and  is, 
therefore,  inconsistent  with  SMCRA  is 
being  pre-empted  and  superseded  in  this 
approval. 

(t)  The  New  Mexico  Division  of 
Mining  and  Minerals  and  other  agencies 
having  a  role  in  the  program  have 
sufficient  legal,  technical,  and 
administrative  personnel,  and  sufficient 
funds  to  implement,  administer  and 
enforce  the  provisions  of  the  program, 
the  requirements  of  30  CFR  732.15(b) 
and  other  applicable  Stale  and  federal 
laws.  Approval  is  based  upon  the 
following  representations  made  by  New 
Mexico  concerning  New  Mexico  law 
and  the  New  Mexico  program: 

(i)  New  Mexico's  program  narrative 
statement  references  legal  services  from 
the  Attorney  General's  Office  as  being 
availaMe  through  a  joint  powers 
agreement  with  the  Mining  and  Minerals 
Division.  New  Mi'xico  was  requested  to 
provide  a  copy  of  the  agreement.  The 
State  did  provide  the  requisite  document 
(see  Administrative  Record  No.  NM  89). 
but  since  that  submission  the  Mining 
and  Minerals  Division  has  emiployed  its 
ovvn  full  time  attorney,  separate  from 
the  Attorney  General's  Office.  The 
attorney  is  a  former  Assistant  .Attorney 
General  in  New  Mexico  who  has  been 
involved  in  the  entire  process  of  State 
program  development.  The  Secretary 
finds  that  this  insures  that  the  Division 
is  provided  adequate  legal  staffing. 
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the  statutory  authority  of  SMCRA.  The 
State  provision  has  provided  an 
alternative  to  the  court-perceived  defect 
of  actual  demonstraUon. 
11.  The  SCS  and  the  NMSCAC 


requirements,  the  Secretary  is  satisfied 
that  no  conflicts  exist. 

14.  EPA  also  suggests  that  the 
Department  of  Interior  carefully 
evaluate  the  apparent  differences  in  the 


result  of  Alabama  Power  v.  Costle,  608 
F.  2d  1068  (C.A.D.C.  1979).  air  permits 
are  no  longer  required  for  coal  mines, 
except  those  that  contain  large  crushing 
facilities  that  are  distinct  point  sources. 
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(ii)  New  Mexico  was  requested  to 
provide  a  description  of  the  actual 
capital  and  operating  budget  for  the 
prior  fiscal  year  (FY  79-80)  which  was 
not  included  in  the  original  submission. 
The  request,  made  in  accordance  with 
30  CFR  731.14(1),  was  answered 
satisfactorily,  and  the  budget  is  part  of 
the  basis  of  this  decision  package  (see 
Administrative  Record  No.  NM  89). 

(iii)  New  Mexico  was  asked  to 
provide  a  more  complete  descriptive 
statement  of  the  responsibilities  for 
other  programs  specifically  assigned  to 
the  Mining  and  Minerals  Division.  The 
original  statement  contained  a  broad 
listing  of  general  programs,  but  did  not 
include  specific  details  of  duties  and 
responsibilities.  New  Mexico,  in  the 
submission  of  June  11, 1980,  provided  an 
appropriate  response  (see 
Administrative  Record  No.  NM  89). 

(iv)  As  discussed  in  Finding  4(o),  the 
Secretary  is  conditioning  this  approval 
on  the  promulgation  of  New  Mexico 
regulations  consistent  with  30  CFR  Part 
795,  governing  the  small  operator 
assistance  program.  The  Secretary  will 
not  impose  any  demands  for  additional 
staffing  unless  increases  in  the  number 
of  small  operators  in  the  State  dictate 
the  need  for  establishment  of  a 
permanent  SOAP  staff. 

E.  Disposition  of  Public  Comments 

The  comments  received  on  the  New 
Mexico  program  during  the  public 
comment  periods  further  described 
under  "Background  on  the  New  Mexico 
Program  Submission"  raised  several 
issues.  The  Secretary  considered  these 
comments  in  evaluating  New  Mexico's 
program,  as  indicated  below. 

1.  The  United  States  Forest  Service 
asked  that  the  State  emphasize  in  the 
narrative  under  30  CFR  731.14(e)  that 
contact  be  made  with  State  Forestry 
personnel  on  any  permit  application 
evaluation  which  occurs  in  a  forest  type. 
The  New  Mexico  submission  of  June  11, 
1980,  contains  a  new  provision  that 
states  that  stocking  rates  for  any  forest 
types  will  be  in  accordance  with 
direction  from  the  State  Forestry 
Division.  The  Secretary  believes  that  the 
State  Forestry  Division  will  be  insured 
adequate  involvement  in  the  decision 
making  process.  The  Secretary  notes 
that  as  discussed  in  Finding  4(c](x1,  the 
State  Forester's  standards  in 
establishing  the  stocking  do  not  yet  fully 
meet  minimum  federal  requirements. 

2.  The  Forest  Service  and  the  New 
Mexico  State  Coordination  and 
Administration  Committee  (NMSCAC) 
also  contend  that  the  memorandum  of 
understanding  between  the  Secretary  of 
Energy  and  Minerals  and  the  Secretary 
of  Natural  Resources,  included  in  the 


narrative  section  as  prescribed  by  30 
CFR  731.14(f),  should  be  amended  to 
adequately  address  established  forest 
type  vegetation  as  well  as  emphasize 
coordination  on  faunal  aspects.  In 
amending  the  proposed  regulations,  the 
Division  of  Mining  and  Minerals 
accorded  full  recognition  to  the 
Department  of  Natural  Resources 
expertise  with  regard  to  forest  types  in 
Section  20-117.  The  Secretary  feels  that 
this  change  insures  adequate 
involvement. 

3.  The  Forest  Service  and  the 
NMSCAC  also  expressed  its  belief  that 
the  New  Mexico  program,  once 
approved,  would  apply  to  all  operations 
in  the  State,  including  those  that  might 
involve  federal  lands  managed  by^LM 
and  the  Forest  Service.  The  commenter 
expressed  concern  over  the  apparent 
lack  of  input  available  to  the  land 
management  agencies.  OSM  will  retain 
full  authority  for  implementation  of 
SMCRA  on  federal  lands  until  such  time 
as  a  cooperative  agreement  is 
implemented  between  OSM  and  New 
Mexico.  A  cooperative  agreement,  if 
implemented,  will  directly  address  the 
concerns  of  the  Forest  Service. 

4.  The  Geological  Survey  expressed 
concern  over  the  possibility  of  confusion 
arising  in  the  State  agency  regarding  the 
respective  responsibilities  of  the  various 
Department  of  Interior  agencies  under 
the  coal  management  program.  Again, 
the  State  of  New  Mexico  will  have  no 
jurisdictional  authority  over  federal 
lands,  including  federal  coal,  until  such 
time  as  a  cooperative  agreement  is 
implemented.  If  such  an  agreement  is 
consummated,  the  Secretary  expects  it 
will  fully  incorporate  the  piinciples 
enunciated  in  the  memorandum  of 
understanding  signed  by  the  Office  of 
Surface  Mining,  Geological  Survey  and 
the  Bureau  of  Land  Management. 

5.  The  Soil  Conservation  Service 
(SCS)  and  the  NMSCAC  suggest  that 
New  Mexico's  Section  3-11(3)  in  the 
regulations  be  made  more  specific 
regarding  productivity  of  rangeland  as  it 
affects  wildlife.  The  Secietary  notes  that 
the  New  Mexico  provision  in  question 
exactly  parallels  the  language  of  30  CFR 
762.11(b)(3).  The  standard  for  the 
evaluation  of  a  State  progiani  is  a 
determination  that  all  provisions  are  at 
least  as  stringent  as  the  federal 
counterpart.  The  Secretary  believes  that 
tht?  New  Mexico  provision  meets  that 
standard. 

6.  The  SCS  and  the  NMSCAC 
maintain  thai  New  Mexico  regulation  8- 
21(b)  should  make  it  a  mandatory 
requirement  for  a  permit  applicant  to 
contact  Soil  and  Water  Conservation 
Districts.  The  Secretary  notes  that  the 
New  Mexico  provision  mentions  the 


contact  with  Soil  and  Water 
Conservation  Districts  while  the  federal 
counterpart.  30  CFR  779.21  does  not.  The 
Secretary  believes  that  the  New  Mexico 
program  is  consistent  with  the  SMCRA 
and  the  regulations  promulgated 
thereunder. 

7.  The  SCS  and  the  NMSCAC  also 
suggest  that  New  Mexico  regulation  8-15 
include  a  control  mechanism  to  insure 
that  ground  water  is  not  substantially 
altered.  The  Secretary  notes  that  this 
section  refers  only  to  the  informational 
requirements  which  an  operator  must 
address  in  a  specific  permit  application. 
The  provisions  dealing  with  the 
protection  of  the  hydrologic  balance  are 
found  elsewhere  in  the  program  in  State 
regulations  20-41  through  20-59.  The 
Secretary  finds  that  those  protections 
are  consistent  with  SMCRA  and  30  CFR 
Chapter  VII. 

8.  SCS  points  out  a  typographical 
error  in  New  Mexico  regulation  Section 
8-19(a).  Plan  communities  should  be 
plant  communities.  New  Mexico 
corrected  this  error  in  the  Regulations 
prior  to  promulgation  on  May  15, 1980. 

9.  SCS  and  the  NMSCAC  suggest  that 
New  Mexico  regulation  8-19(a)(6) 
should  require  as  a  benchmark,  animal 
unit  months  (AUM's)  the  area  is  actually 
supporting,  rather  than  AUM's  which 
the  area  could  support.  The  Secretary 
notes  that  in  the  New  Mexico  program 
both  standards  are  mentioned  in  the 
alternative,  anticipating  the  situation 
where  the  land  in  question  is  not  being 
grazed  prior  to  mining,  but  is  available 
for  grazing  after  mining.  The  Secretary 
believes  that  the  provision  is  consistent 
with  the  federal  standard  in  30  CFR 
779.19. 

10.  The  SCS  and  the  NMSCAC  also 
contend  that  New  Mexico  regulation  20- 
115  should  contain  a  provision  insuring 
that  grazing  pressure  be  controlled 
during  post-mining  years  to  insure  that 
plants  are  not  weakened  to  the  point 
where  they  are  elim.inated  from  the 
plant  community  if  the  operator  choosi'S 
to  demonstrate  capability  by  actu'il 
grazing.  The  Secretary  notns  that   l-.e 
purpose  of  this  section  is  to  determine 
whether  the  land  is  capable  of 
withstanding  grazing  press;jre  and  is, 
therefore,  eligible  for  bond  rnlease.  The 
very  purpose  of  the  grazing  t"st  is  to  be 
certain  that  the  event  which  fl; : 
commenters  fear  will  not  occi.f  ifter  th^i 
bond  has  been  released.  Proper 
management  will  be  emplojt'd,  and  the 
'oond  will  not  be  released  if  the  land  in 
question  cannot  withstand  the  grazing 
pressure.  The  Secretary  believes  Shat  the 
provision  is  consistent  with  30  CFR  115. 
The  Secretary  notes  further  that  the 
District  Court  remanded  the  federal 
regulations  on  the  basis  that  it  exceeded 
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22.  NPS  contends  that  it  should  be 
given  an  opportunity  to  directly 
participate  in  developing  criteria  for 
designating  lands  as  unsuitable  for 
surface  coal  mining  near  NPS  units. 
These  criteria,  according  to  NPS,  should 


exist  in  sufficient  quantities,  then  topsoil 
can  be  left  in  certain  areas. 

24.  DOE  contends  that  in  New  Mexico 
regulation  20-124  the  remedy  for 
subsidence  problems  is  liniited  to 
compensation  of  the  landowner,  while 


Mexico  civil  penalty  assessment  system 
to  the  extent  it  incorporates  provisions 
remanded  by  the  court.  (See  Finding 
4(i)(iii)). 

30.  The  Fish  and  Wildlife  Service 
(FWS)  expresses  concern  that  New 
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the  statutory  authority  of  SMCRA.  The 
State  provision  has  provided  an 
alternative  to  the  court-perceived  defect 
of  actual  demonstration. 

11.  The  SCS  and  the  NMSCAC 
contend  that  the  standard  employed  by 
New  Mexico  in  regulation  2O-106(b)  as  a 
basis  for  waiving  the  requirements  for 
stabilization  and  revegetation  is 
inadequate.  Rather  than  labeling  an 
acceptable  erosion  rate  as  that  of 
surrounding  undisturbed  lands,  the  SCS 
suggests  that  acceptable  soil  loss  should 
be  determined  by  a  qualified  soil 
scientist.  The  Secretary  notes  that  in  the 
submission  of  June  11, 1980,  New 
Mexico  added  the  concept  that  the 
surrounding  lands  must  be  under  proper 
management  to  be  used  as  a 
comparative  standard  (see 
Administrative  Record  No.  89,  N.M.  Reg. 
20-106(B)).  This  serves  as  an  acceptable 
standard  consistent  with  §  816.106  of  the 
federal  regulations. 

12.  The  SCS  and  the  NMSCAC 
suggested  an  addition  to  the  federal 
permanent  regulatory  program  and. 
consequently  an  addition  to  the  New 
Mexico  permanent  program,  by  means 
of  regulation  amendment.  They 
proposed  a  new  section  outHning 
provisions  whereby  reclamation 
research  and  demonstration  of 
reclamation  technology  sponsored  by 
State  or  federal  agencies  may  occur 
after  a  mining  permit  has  been  issued. 
The  Secretary  notes  that  Section  10-13 
of  the  New  Mexico  regulations  and  30 
CFR  785.13  govern  the  issuance  of 
permits  for  experimental  practices  in 
reclamation  technology.  These 
provisions  provide  the  access  that  the 
commenters  request.  The  approval 
authority  of  such  practices  is  vested 
jointly  in  the  Director  of  the  Division  of 
Mining  and  Minerals  and  the  Director 
the  Office  of  Surface  Mining. 

13.  The  Environmental  Protection 
Agency  (EPA)  expressed  concern  that 
Section  8  of  the  New  Mexico  Surface 
Mining  Act  contains  language  which 
mr.y  interfere  with  federal  requirements. 
The  language  in  question  states,  "*  *  * 
that  nothing  in  the  New  Mexico  Surface 
Mining  Act  shall  be  construed  to 
supersede  the  authority  which  any  state 
department  or  agency  has  with  respect 
to  the  management,  protection  and 
utilization  of  the  state  lands  and 
resources  under  its  jurisdiction."  The 
Secretary  has  identified  only  one  S'ate 
law  which  potentially  conflicts  with 
feder.'il  requirements.  That  law,  the  New 
Mexico  Wildlife  Conservation  Act,  has 
been  set  aside  by  the  Secretary  in  his 
approval  to  the  extent  that  it  conflicts 
with  the  Endangered  Species  Act  of 
1973.  With  regard  to  other  federal 


requirements,  the  Secretary  is  satisfied 
that  no  conflicts  exist. 

14.  EPA  also  suggests  that  the 
Department  of  Interior  carefully 
evaluate  the  apparent  differences  in  the 
State  regulations  concerning  "Point 
System  and  Penalties"  and  30  CFR 
845.13.  The  Secretary  has  affirmatively 
disapproved  the  New  Mexico  point 
system  to  the  extent  it  incorporates 
provisions  remanded  by  the  District 
Court  in  the  February  26,  and  March  16. 
1980  opinions  (see  Finding  4(i)(iii)). 

15.  EPA  also  notes  that  the  New 
Mexico  program  contains  no  analogue  to 
Section  401  of  SMCRA,  requiring  the 
establishment  of  a  State  Abandoned 
Mine  Fund.  The  Secretary  notes  that  the 
approval  contained  in  931.10  is  limited 
to  Title  V,  and  no  decisions  is  being 
made  at  this  time  concerning  Title  IV  of 
SMCRA. 

16.  EPA  states  that  the  New  Mexico 
submission  contains  no  counterpart  to 
SMCRA  Section  703,  which  prohibits 
firing  or,  in  any  other  way. 
discriminating  against  an  employee 
because  of  that  employee's  instituting  or 
participating  in  proceedings  related  to 
the  administration  or  enforcement  of  the 
Act.  The  Secretary  notes  that  the 
protections  in  Section  703  of  SMCRA 
extend  to  all  employees  of  all  operations 
in  the  United  States  as  a  matter  of 
federal  law.  As  such,  it  is  not  necessary 
for  the  State  to  have  adopted  identical 
provisions. 

17.  EPA  suggests  that  New  Mexico 
include  in  its  data  base  and  inventory 
requirements  for  designation  of  lands 
unsuitable  for  mining,  the  data 
developed  by  programs  administered 
under  the  Clean  Water  Act.  The 
Secretary  notes  that  this  suggestion  is 
beyond  the  requirements  of  the  federal 
standard  mandated  by  SMCRA  in 
Section  522  or  the  implementing  federal 
rules  in  30  CFR  Chapter  VII,  Subchapter 
F,  and  as  such,  cannot  be  required  of 
New  Mexico. 

18.  EPA  suggests  that  the  New  Mexico 
counterparts  to  30  CFR  779.15  and  30 
CFR  779.16,  8-15  and  8-16,  should 
include  provisions  insuring  that  there 
will  be  coordination  with  the  water 
quality  management  agency  to 
determine  if  there  are  confiicts  between 
water  quality  activities  and  mining 
operations.  The  Secretary  finds  that  the 
New  Mexico  provisions  mirroi  the 
federal  provisions  and  are.  therefore, 
acceptable. 

19.  EPA  contends  that  the  New 
Mexico  program  requires  major  mines  to 
monitor  air  emissions  in  a  manner 
sufficient  to  estimate  increment 
consumption,  but  that  it  does  not 
demand  similar  information  of  minor 
facilities.  The  Secretary  notes  that  as  a 


result  o\  Alabama  Power  v.  Castle,  606 
F.  2d  1068  (C.A.D.C.  1979).  air  permits 
are  no  longer  required  for  coal  mines, 
except  those  that  contain  large  crushing 
facilities  that  are  distinct  point  sources. 
The  New  Mexico  regulation  is 
consistent  with  this  concept. 

20.  The  National  Park  Service  (NPS) 
requests  that  provision  be  made  in  the 
New  Mexico  program  to  allow  for  NPS 
involvement  in  the  development  of 
appropriate  bond  amounts  in  mine  plan 
approval  process  in  those  instances 
where  mining  may  have  the  potential  to 
affect  the  resources  of  park  units  in  New 
Mexico.  NPS  would  also  like  to 
participate  in  inspections  in  cases  where 
NPS  units  may  be  affected,  especially  in 
instances  when  inspections  are  in 
response  to  a  partition  or  notification  of 
violation.  The  Secretary  notes  that  New 
Mexico's  Section  2-ll(a)  of  the 
regulations  spells  out  that  no  surface 
coal  mining  shall  be  conducted  on  any 
lands  which  will  adversely  affect  any 
publicly  owned  park  unless  approved 
jointly  by  the  Director  of  the  Division  of 
Mining  and  Minerals  and  the  federal, 
State,  or  local  agency  having  jurisdiction 
over  the  park.  The  Secretary  notes  that 
the  NPS  has  access  to  the  inspection 
process  through  the  provisions  of  Part  29 
of  the  New  Mexico  regulations.  The 
Secretary  believes  that  this  should 
adequately  insure  involvement  of  the 
NPS  and  other  agencies  affected  by  such 
decisions. 

21.  NPS  objects  that  the  New  Mexico 
program  does  not  provide  for 
coordination  with  the  Advisory  Council 
as  required  by  Section  106  of  the 
National  Historic  Preservation  Act.  The 
Secretary  believes  that  the 
Programmatic  Memorandum  of 
Agreement  between  OSM  and  the 
Advisory  Council  on  Historic 
Preservation  (see  45  FR  41998,  June  23, 
1980),  when  implemented  will  allow  the 
State  Historic  Preservation  Officer  to 
have  an  integral  part  in  insuring 
identification  of  historic  lands  for  each 
permit  application.  However,  30  CFR 
761.11(e)  and  761.12(f)(g)  have  been 
suspended  to  the  extent  that  (1)  surface 
coal  m.ining  operations  are  prohibited  on 
lands  that  would  affect  places  "eligible 
for  listing  on"  the  National  Register  of 
Historic  Places,  and  (2)  the  prohibitions 
apply  to  privately  owned  places  listed 
on  the  National  Register.  Therefore,  the 
Secretary  must  disapprove  any  portion 
of  New  Mexico's  proposed  program 
containing  such  language.  The  Secretary 
is  satisfied  that  the  requirements  of 
SMCRA  is  met  by  the  program  as  well 
as  the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act. 
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principle  with  this  approach,  but  has 
requested  the  State  to  place  some 
outside  limits  on  the  use  of  this 
alternative.  Consistent  with  Finding  4(e). 
this  has  been  invoked  as  a  condition  of 
approval. 


the  regulatory  authority.  The  Secretary 
believes  that  the  Programmatic 
N^emordum  of  Agreement  betwen  OSM 
and  ACHP  (see  45  FR  41988,  June  23, 
1980).  when  implemented  will  allow  the 
State  Historic  Preservation  Officer  to 

Vi'-ifo   Mr,  intcnrQl   nar*  in  incnrino 


landowner  or  responsible  land 
management  agency  as  well  as  the 
applicant  and  the  Department  of  Game 
and  Fish.  The  Secretary  notes  that  in 
accordance  with  the  Court  opinion  of 
May  16, 1980,  this  provision  has  been 

nffirmativph'  rticiannrnvpH  sinr.p  it  is 
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22.  NPS  contends  that  it  should  be 
given  an  opportunity  to  directly 
participate  in  developing  criteria  for 
designating  lands  as  unsuitable  for 
surface  coal  mining  near  NPS  units. 
These  criteria,  according  to  NPS,  should 
be  related  to  all  resources  of  the  NPS 
units,  and  to  the  indirect  effects  which 
may  occur  on  fragile  lands.  NPS 
contends  that  the  establishment  of 
buffer  zones  around  NPS  lands  must  not 
be  left  solely  to  other  agencies  with 
interests  potentially  at  variance  with 
NPS  policy,  especially  when  the  scenic 
and  environmental  integrity  of  the  park 
lands  may  be  involved.  The  Secretary 
notes  that  Section  2-12[e)  of  the  New 
Mexico  regulations  spells  out  the 
procedures  which  guarantee  the 
involvement  of  park  management 
agencies  in  the  lands  unsuitable  process. 
The  Secretary  is  satisfied  that  the 
mandate  of  SMCRA  is  met  and  that  the 
interests  of  those  agencies  are 
adequately  protected  in  the  New  Mexico 
program. 

The  Secretary  has  instructed  the  Park 
Service  not  to  seek  criteria  in  state 
programs  which  would  establish  "buffer 
zones"  adjacent  to  National  parks  as 
automatically  unsuitable  for  coal 
mining,  unless  these  lands  meet  one  or 
more  of  the  other  specific  criteria  for 
designation.  On  June  4, 1979,  the 
Secretary  made  final  decisions  on  the 
Federal  Coal  Management  Program. 
Included  in  those  decisions  were 
numerous  changes  in  the  proposed 
unsuitability  criteria  for  federal  lands. 
The  Secretary  chose  to  delete  the 
automatic  "buffer  zone"  language  for 
nationfil  parks  and  certain  other  ''ederal 
lands  from  the  first  criterion  (43  CFR 
3461.1(a)).  Inste-ad,  he  stated  lands 
adjacent  to  a  national  park  should  only 
be  found  unsuitable  if  they  are  covered 
bv  one  of  the  other  specific  criteria  (43 
CFR  3461.1[b)-(t)).  This  instruction  to 
the  Park  Service  assures  that  that 
agency's  approach  to  Stale  unsuitability 
criteria  will  be  compatible  with  the 
Secretary's  poliny  on  federal 
unsuitability  criteria. 

23.  The  Department  of  Energy  [DOE) 
notes  that  the  New  Mexico  program 
includes  the  possibility  of  a  waiver  of 
the  topsoil  removal  requirements  of  30 
CFR  816.22  in  cases  where  slopes  are 
too  sleep  to  operate  safely,  and 
contends  that  the  appropriate 
alternative  is  to  prohibit  mining  due  to 
high  erosion  potential.  The  Secretary  is 
approving  the  New  Mexico  program 
which  allows  for  the  substitution  of 
other  suitable  alternatives  in  cases 
where  topsoil  cannot  be  saved  due  to 
safety  considerations.  The  Secretary 
feels  that  if  other  suitable  materials 


exist  in  sufficient  quantities,  then  topsoil 
can  be  left  in  certain  areas. 

24.  DOE  contends  that  in  New  Mexico 
regulation  20-124  the  remedy  for 
subsidence  problems  is  limited  to 
compensation  of  the  landowner,  while 
the  federal  analogue,  30  CFR  817.124, 
requires  both  compensation  and 
restoration.  The  Secretary  believes  that 
the  New  Mexico  proposal  is  consistent 
with  the  federal  regulation  because  30 
CFR  817.124  allows  compensation  or 
restoration,  but  does  not  require  both. 

25.  DOE  asks  for  an  explanation  of  the 
reasoning  for  New  Mexico's  omission  of 
the  12-inch  lift  requirement  for  road 
construction  under  30  CFR  316.152(d)(4). 
In  the  regulations  that  were  promulgated 
on  May  15. 1980,  and  submitted  to  OSM 
on  June  11, 1930,  the  12-inch  requirement 
has  been  added  to  New  Mexico 
regulation  20-152.  The  Secretary  also 
notes  that  this  is  one  of  the  pi  ovisions 
being  affirmatively  disapproved. 

26.  DOE  asks  that  the  New  Mexico 
program  include  the  requirement  of  30 
CFR  785.17(b)(2)  which  states  that  a 
reclamation  plan  application  shall 
include  the  proposed  method  and  type 
of  equipment  to  be  used  for  removal, 
storage  and  replacement  of  soil.  Section 
508(a)(5)  of  SMCRA  explicitly  calls  for  a 
descripiion  of  equipment  to  be  used  in 
mining  and  reclamation  operations.  The 
Secretary  believes  that  NMSA  69-25A- 
12(a)(5)  includes  the  requirements  of 
SMCRA  Section  508(a)(5). 

27.  DOE  comments  that  New  Mexico 
had  deleted  the  public  prtilicipation 
requirements  of  30  CFR  776.12(b),  776.14 
and  785.13(g),  which  include  the 
opportnntiy  for  public  notice  and 
comment  and  the  opportunity  for 
judicial  review  of  agency  action.  The 
Secretary  notes  that  the  State  of  New 
Me>.ico  inrlueeu  'hose  public 
participation  requirements  in  the 
regulations  which  were  piomulya'ed  on 
M.;y  15, 1380  and  Eab.Tiitted  to  03.M  on 
Juf'.e  11, 1^J80. 

28.  DOE  conim.enls  Iht-.t  Ike  New 
Mexico  program  should  inci.ide 
provisicns  for  the  protection  of  State 
employees  as  required  by  30  CFf<  704. 
The  Sscreiary  notes  that  New  Mexico 
has  agreed  to  include  stipulations  in 
every  permit  that  will  alicw  the  Styte  to 
invoke  criminal  penalties  if  a  Stcts 
employee  is  interfeftd  v.ith  during  the 
perforn'iance  of  his  dutiti.  As  such,  the 
program  is  co.-^sistent  with  the  intent  of 
SMCRA.  [See  Finding  4(p)). 

29.  DOE  co'D.ments  that  the  New 
Mexico  point  system  for  civil  penalties 
described  in  New  Mexico  regulation  Si- 
ll is  not  the  equivaleni  of  the  federal 
system.  The  Secretary  notes  that  the 
commenler  is  correct.  The  Secretary  has 
affirmatively  disapproved  the  New 


Mexico  civil  penalty  assessment  system 
to  the  extent  it  incorporates  provisions 
remanded  by  the  court.  (See  Finding 
4(i)(iii)). 

.30.  The  Fish  and  Wildlife  Service 
(FWS)  expresses  concern  that  New 
Mexico  has  omitted  from  its  regulations 
an  analogue  to  30  CFR  770.12,  which 
requires  coordination  and  review  with 
the  applicable  requirements  of  the 
Endangered  Species  Act  and  the  Fish 
and  Wildlife  Coordination  Act.  The 
Secretary  believes  that  New  Mexico  has 
demonstrated  that  the  requirements  for 
consultation  have  been  met,  and  that  the 
program  is  consistent  with  SMCRA.  (See 
Finding  4(d)(i)). 

31.  FWS  objects  to  New  Mexico's 
analogue  to  30  CFR  779.20,  8-20,  in 
which  the  State  specifically  includes  the 
applicant  in  the  consultation  process 
which  determines  the  level  of  detail  and 
the  extent  of  the  areas  to  be  included  in 
studies  offish  and  wildlife  and  their 
associated  habitats.  The  Secretary  notes 
that  in  the  regulations  promulgated  on 
May  15, 1980,  and  submitted  to  the 
Secretary  on  June  11, 1980,  incorporated 
this  change.  The  Secretary  also  notes 
that  this  provision  has  been 
affirmatively  disapproved  pursuant  to 
the  order  of  the  District  Court. 

32.  FWS  also  requests  that  the  New 
Mexico  analogue  to  30  CFR  779.20(c)(3). 
8-20(c)(3),  include  the  requirement  of  the 
federal  regulations  that  the  guidance 
forthcoming  from  fish  and  wildlife 
agencies  be  in  "written"  form  in  order  to 
insure  that  the  consultation  process  is 
made  a  m.qtter  of  record.  The  Secretary 
notes  that  because  of  the  District  Court 
decisions,  th'S  provision  ff  the  program 
is  affirmatively  disapproved  since  it  is 
based  upon  the  remanded  federal  rule. 
As  a  consequence  the  State  cannot  be 
required  to  add  this  as  a  condition  of 
approval  at  this  time. 

33.  FWS  comments  that  the  New 
Mexico  analogues  to  30  CFR  780.16  and 
30  CFR  786.19,  9-16  and  11-19,  have 
restricted  consideration  of  ihieateaed  or 
endangered  species  to  on'y  those 
species  indigenous  to  the  S'ate.  The 
Secretary  has  condi'ioued  approval  of 
the  State  program  on  modificalicn  of 
regulation  11-19(0)  to  afford  pioteciion 
of  all  spe.-ie3  protected  by  the 
Endangered  Specie.:-  Act  of  1S73  (see 
Finding  4(dj(vi)). 

34.  FWS  expressed  it£  support  for 
some  additional  language,  not  contained 
in  the  Federal  regulations,  which  the 
State  added  to  its  analogue  to  30  CFR 
815.15(d),  19-15(d).  The  additional 
language  places  discretion  in  the 
Director  regarding  return  to  approximate 
original  contour  if  such  action  would 
cause  excessive  environmental 
degradation.  The  Secretary  agrees  in 
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addressed  the  jurisdiction  of  the  State  of 
New  Mexico  over  lands  within  the  state. 
He  stated,  "the  Surface  Mining  Act  as 
adopted  by  the  New  Mexico  Legislature 
makes  no  distinction  concerning  the 


in  coal  extraction.  It  should  be  pointed 
out  that  the  Secretary,  through  the 
Director  of  OSM,  still  retains  ultimate 
approval  authority  over  all 
"Experimental  Practices,"  and  the 


with  SMCRA.  The  Secretary  notes  that 
the  New  Mexico  statute  permits  any 
person  to  initiate  rulemaking. 
Accordingly,  any  person  who  wishes  to 
participate  in  a  rulemaking,  but  was 
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principle  with  this  approach,  but  has 
requested  the  State  to  place  some 
outside  limits  on  the  use  of  this 
alternative.  Consistent  with  Finding  4(e). 
this  has  been  invoked  as  a  condition  of 
approval. 

35.  The  FWS  supports  the  New 
Mexico  change  in  the  analogue  to  30 
CFR  816.1i6(dj(2),  20-116,  insofar  as  it 
eliminates  a  specified  stocking  rate  of 
woody  plants.  The  commenter  notes, 
however,  that  the  State  alternative  is 
flawed  in  that  it  does  not  consider 
density  prior  to  disturbance.  The  State 
of  New  Mexico  has  made  a  change  in 
this  regulation  which  places  the 
determination  of  the  number  of  woody 
plants  under  the  State  Forester.  This 
approach  should  allow  density  prior  to 
disturbance  to  be  factored  into  the 
determination.  The  Secretary  found  that 
these  modifications  did  not  meet  the 
requirements  for  approval  of 
alternatives  established  in  30  CFR  731.13 
and  correction  of  this  deficiency  a 
condition  of  approval  (see  Finding 
4(c)(x)). 

36.  The  FWS  expresses  concern  over 
the  inconsistencies  in  the  New  Mexico 
Wildlife  Conservation  Act  and  the 
Endangered  Species  Act  of  1973.  The 
commenter  notes  that  the  only  provision 
in  the  Endangered  Species  Act  which 
allows  an  unauthorized  taking  of  an 
endangered  or  threatened  species  is 
dependent  upon  the  prevention  of  bodily 
harm.  The  State  Act  is  more  lenient  in 
that  it  allows  an  unauthorized  taking  if 
there  is  an  immediate  threat  to  private 
property.  As  described  above  in  Finding 
4(d)(vi),  the  Secretary  has  determined 
that  the  federal  statute  preempts  the 
Stale  statute  insofar  as  the  two  acts 
conP.ict.  The  Secretary  specifically  pre- 
empted and  superseded  the  conflicting 
portion  of  the  State  Act  as  part  of  the 
approval  of  the  New  Mexico  State 
program. 

37.  The  Advisory  Council  on  Historic 
Preservation  (ACHP)  and  the  NPS 
contend  that,  subject  to  Section  106  of 
the  National  Historic  Preservation  Act, 
the  Secretary  is  obligated  at  this  time  to 
obtain  the  written  comments  of  the  State 
Historic  Preservation  Officer  as  to  the 
likelihood  of  the  .New  Mexico 
permanent  regulatory  program,  affecting 
properties  included  in,  or  eligible  for 
inclusion  in,  the  National  Register  of 
Historic  Places.  The  Secretary  notes  that 
the  State  Historic  Preservation  Officer 
has  had  the  opportunity  to  comment  on 
the  content  of  the  regulatory  program 
that  will  affect  the  entire  State  of  New 
Mexico.  Further  opportunities  to 
comment  will  be  available  on  a  case-by- 
case  basis  in  connection  with  specific 
mine  plan  applications  that  come  before 


the  regulatory  authority.  The  Secretary 
believes  that  the  Programmatic 
Memordum  of  Agreement  betwen  OSM 
and  ACHP  (see  45  FR  41988,  June  23, 
1980).  when  implemented  will  allow  the 
State  Historic  Preservation  Officer  to 
have  an  integral  part  in  insuring 
identification  of  historic  lands  for  each 
permit  application.  Ths  Secretary 
believes  that  these  opportunities  satisfy 
the  responsibility  which  he  must  fulfill 
under  Section  5d3(b)  of  SMCRA  and 
Section  106  of  the  National  Historic 
Preservation  Act. 

38.  The  ACHP  asks  for  a  specific 
change  in  the  wording  of  8-12(b)  to  read: 
"Historic  lands  as  defined  in  Section  1-5 
within  the  proposed  mine  plan  and 
adjacent  areas.  The  Historic 
Preservation  Bureau  of  the  State 
Planning  Division  in  coordination  with 
the  State  Archeologist  shall  prescribe 
the  necessary  sieps  to  ensure  adequate 
identification  of  historic  lands  for  each 
application."  Without  passing  judgment 
on  the  merits  of  the  suggestion,  the 
Secretary  notes  that,  as  it  was  finally 
promulgated  on  May  15, 1980.  the  State 
regulation  is  a  mirror  of  the  federal 
language  contained  in  30  CFR  779.13  and 
30  CFR  783.13.  The  standard  by  which  a 
program  is  to  be  judged  is  that  of 
equivalency  with  SMCRA,  and  the 
Secretary's  30  CFR  VII,  and  the  State 
language  meets  that  test. 

39.  The  ACHP  comments  on  an 
apparent  mistake  in  cross-referencing  in 
New  Mexico  regulation  9-31.  The  cross- 
reference  in  the  original  submission  was 
to  regulation  2-12(c).  The  ACHP 
contends  that  the  correct  reference 
should  be  to  regulation  2-12(e).  The 
Secretary  notes  that  in  the  regulation  as 
promu'gated  on  May  15, 1980,  the  State 
recognized  the  error  and  made  the 
change  requested. 

40.  The  ACHP  comments  that  it  would 
like  to  see  the  language  in  regulation  11- 
11(c)(1)  be  miade  more  specific  in  terms 
of  "historic  preservation  agencies."  The 
Secretary  notes  that  the  State  language 
is  a  mirror  of  the  federal  language  in  30 
CFR  786.11(c)(1),  and  as  such,  fully 
meets  the  standard  for  approval. 

41.  The  Army  Corps  of  Engineers 
(ACE)  comments  that  regulation  8-19 
should  require  as  part  of  each  permit 
application,  information  on  existing 
carrying  capacity  in  anim.al  units  and 
potential  carrying  capacity  instead  of 
allowing  either  m.ethod.  The  Secretary 
notes  that  the  requirements  of  8-19  are 
consistent  with  those  in  30  CFR  779.19 
and  783.19,  and  as  such,  the  State 
provision  is  acceptable  (See  Finding 
4(d)(;ii)). 

42.  The  ACE  comments  that  the 
consultation  process  called  for  in 
regulation  8-20  should  include  the 


landowner  or  responsible  land 
management  agency  as  well  as  the 
applicant  and  the  Department  of  Game 
and  Fish.  The  Secretary  notes  that  in 
accordance  with  the  Court  opinion  of 
May  16, 1980,  this  provision  has  been 
affirmatively  disapproved  since  it  is 
based  upon  remanded  federal  rule  30 
CFR  779.20. 

43.  The  ACE  points  out  an  incorrect 
statutory  citation  in  the  body  of 
regulation  9-16(b)(l).  ACE  states  that 
"17-3-37"  should  be  "17-2-37."  This  was 
pointed  out  to  New  Mexico  and  the 
appropriate  change  was  made. 

44.  The  ACE  comments  on  a  perceived 
inconsistency  between  the  requirements 
of  regulations  20-111  and  20-116.  The 
Secretary  is  satisfied  that  both 
provisions  meet  the  test  of  equivalency 
when  compared  to  30  CFR  816.111  and 
30  CFR  816.116  and  as  such,  he  has 
approved  them. 

45.  The  Mine  Safety  and  Health 
Administration  (MSRA)  comments  that 
New  Mexico  regulation  20-92  specifies 
that  diversions  shall  be  designed  to 
accommodate  the  peak  runoff  from  a 
100-year,  24-hour  precipitation  event  in 
accordance  with  30  CFR  816.42.  The 
com.menter  points  out  that  MSHA 
guidelines  recommend  a  100-year.  6-hour 
frequency  storm.  The  Secretary  notes 
that  he  cannot  require  regulations  more 
stringent  than  those  in  the  federal 
program  and,  therefore,  finds  regulation 
20-92  acceptable. 

46.  The  State  Historic  Preservation 
Officer  comments  that  the  language  in 
regulation  6-12(a)(3){i)  which  refers  to 
"districts,  sites,  buildings,  structures  or 
objects  .  .  .  and  known  archeological 
resources,"  should  be  changed  to  some 
broader,  more  inclusive  language.  The 
Secretary  notes  that  the  language  in  the 
State  provision  is  a  mirror  of  30  CFR 
776.12,  and  as  such,  is  acceptable, 

47.  The  General  Counsel  to  the  .Navajo 
Nation,  the  Department  of  Interior  Field 
Solicitor  at  Window  Rock,  Arizona,  and 
the  D.NA — People's  Legal  Services.,  Inc. 
in  Window  Rock  all  expressed  concern 
over  the  apparent  intended  assertion  of 
jurisdiction  over  Indian  lands  by  the 
State  of  New  Mexico.  The  New  Mexico 
statute  omits  any  reference  to  Indian 
tribes  and  Indian  lands.  The  regulations 
also  omit  all  references.  The  State  quite 
specifically  disavows  any  applicability 
of  the  New  Mexico  program  to  federal 
lands,  but  there  is  no  such  disclaimer 
in\olving  Indian  lands.  The 
commentators  contended  that  the  effect 
of  this  silence  is  the  creation  of  a 
blanket  of  uncertainty  concerning  the 
State's  intentions  on  Indian  lands.  Mr. 
D.  E.  Gray.  Chairman  of  the  New- 
Mexico  Coal  Surface  Mining 
Commission  speaking  on  his  own  behalf, 
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the  New  Mexico  standard  (see  Finding 

4(i)ii)). 

55.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  have 
suggested  that  New  Mexico,  in  its 


59.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  note  that 
New  Mexico's  counterpart  to  30  CFR 
764.17  requires  an  adjudicatory  hearing 
for  a  designation  petition.  They  feel  that 


operate  in  the  same  manner  as  the 
federal  provision  (see  Finding  4(j)(ii:)). 

63.  The  Environmental  Policy  Institute, 
the  Public  Lands  Institute,  and  the  Sierra 
Club  expressed  concern  with  New 
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addressed  the  jurisdiction  of  the  State  of 
New  Mexico  over  lands  within  the  state. 
He  stated,  "the  Surface  Mining  Act  as 
adopted  by  the  New  Mexico  Legislature 
makes  no  distinction  concerning  the 
ownership  of  land  subject  to  the  Act 
other  than  federal  lands."  He  further 
stated  that  certain  definitional  and 
substantive  provisions  of  SMCRA 
address  the  issue  of  sovereignty  over 
coal  surface  mining  operations  upon 
Indian  land  with  the  proviso  "That 
nothing  in  this  Act  shall  change  the 
existing  jurisdictional  status  of  Indian 
lands."  He  indicated  that  the  State  will 
resist  any  attempt  to  limit  the 
jurisdiction  of  the  State  of  New  Mexico 
outside  the  boundaries  of  established 
Indian  reservations,  until  and  unless 
Congress  clearly  pre-empts  that 
jurisdiction.  The  commentators 
requested  a  specific  statement  by  the 
State  diS'ivowing  any  jurisdiction  on 
Indian  lands  as  an  appropriate  remedy. 
The  Secretary  has  explicitly  stated  in 
his  findings  that  the  approval  contained 
in  30  CFR  931.10  is  limited  to  non-federal 
and  non-Indian  lands  in  the  State  of 
New  Mexico.  The  Secretary's  approval 
in  no  way  acts  to  grant  or  endorse  any 
assertion  by  New  Mexico  of  jurisdiction 
over  mining  on  Indian  lands. 

48.  DNA — People's  Legal  Services,  Inc. 
also  expressed  concern  over  the  manjier 
in  which  New  Mexico  has  altered  some 
of  the  definitions  of  terms  used  in  the 
program.  The  commentator  felt  that  the 
criteria  dealing  with  land  unsuitability 
had  been  severely  restricted.  The  terms 
of  specific  concern  include: 

(a)  Cemetery. 

(b)  Fragile  lands. 

(c)  Historic  lands. 

The  Secretary  discussed  the  handling 
of  cemetery  in  Finding  4(a](i)  and 
historic  lands  in  Finding  4(a)(ii).  The 
Secretary  is  satisfied  that  there  is  a 
justifiable  rationale  for  the  alteration  of 
the  definitions  for  cemetery  and  historic 
lands,  and  has  approved  them.  With 
respect  to  the  definition  of  fragile  lands, 
the  Secretary  believes  that  all  of  the 
required  components  are  present  in 
accordance  with  30  CFR  761.5.  New 
Mexico  has  omitted  only  illustrative 
examples  present  in  the  federal 
definition. 

49.  DNA — People's  Legal  Services,  Inc. 
also  expressed  concern  that  the  New 
Mexico  program  was  written  in  a  way 
that  might  allow  experimental  practices 
or  pilot  projects  to  be  conducted  in  a 
manner  that  might  not  comply  with 
environmental  safeguards.  The 
commentator  is  apparently  referring  to 
the  "Experimental  Practices"  section 
which  is  aimed  at  controlling 
experimental  techniques  in  reclamation 
technology  not  experimental  techniques 


in  coal  extraction.  It  should  be  pointed 
out  that  the  Secretary,  through  the 
Director  of  OSM,  still  retains  ultimate 
approval  authority  over  all 
"Experimental  Practices,"  and  the 
Secretary  has  the  authority  to  approve, 
under  appropriate  circumstances, 
experi.Tienta!  techniqufis  that  might  lead 
to  enhanced  environmental  protection. 

50.  DNA — People's  Legal  Services,  Inc. 
asks  that  language  be  added  to  the 
"Suspension  of  Rules"  section  that 
would  ensure  that  standards  challenged 
in  court  action  would  continue  to  be 
enforced  by  the  State  until  all  appeals 
have  been  exhausted.  The  Secretary 
recognizes  that  the  prescribed  actions 
handed  down  by  judicial  authority  will 
differ  from  case  to  case,  and  that  the 
request  of  the  commpntators  may 
directly  conflict  with  the  order  of  the 
court  in  question.  The  Secretary  cites 
the  recent  District  Court  decision  as  a 
specific  example.  In  that  instance,  the 
Federal  District  Court  for  the  District  of 
Columbia  ordered  the  Secretary  to 
affirmatively  disapprove  those  portions 
of  a  State  program  which  implement 
OSM  regulations  that  the  Court  had  set 
aside.  Consequently,  the  language  of  the 
State,  allowing  the  deletion  of 
provisions  mirroring  federal  provisions 
which  have  been  judicially  determined 
to  be  invalid,  remanded,  or  withdrawn, 
is  consistent  with  SMCRA. 

51.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  expressed 
concern  with  the  addition  to  New 
Mexico's  analogue  to  SMCRA  201, 
NMSA  Section  6,  of  the  word 
"reasonable"  as  a  limiting  factor  on  the 
power  of  the  State  to  promulgate 
regulations  to  im.plement  the  Act.  The 
federal  Act  states  that  the  Secretary 
shall  have  the  power  to  "publish  and 
promulgate  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  the  Act". 
The  Secretary  that  notes  that,  even 
though  the  federal  language  does  not 
explicitly  use  the  word  "reasonable"  as 
the  State  provision  does,  he  has  an 
implicit  responsibility  to  ensure  that  any 
rulemaking  in  which  he  plays  a  role  is 
done  reasonably.  The  New  Mexico 
provision  is  acceptable  as  consistent 
with  the  requirements  of  SMCRA. 

52.  Another  concern  of  the  EPI  and  PLI 
is  that  New  Mexico,  in  its  analogue  to 
SMCRA  201,  NMSA  6S-25A-6,  allows 
only  "interested"  persons  to  participate 
in  a  rulemaking  process,  while  NMSA 
Section  7  permits  any  person  to  initiate 

a  rulemaking  proceeding.  The  EPI  and 
PLI  note  that  the  federal  Act  and 
regulations  allow  "any  person"  to  so 
participate  and  contend  that  New 
Mexico's  statute  should  be  consistent 


with  SMCRA.  The  Secretary  notes  that 
the  New  Mexico  statute  permits  any 
person  to  initiate  rulemaking. 
Accordingly,  any  person  who  wishes  to 
participate  in  a  rulemaking,  but  was 
successfully  challenged  on  the  basis  of 
his  or  her  lack  of  an  "interest,""  could 
simply  initiate  a  rulemaking  by  ptlilion 
covering  the  same  subject.  The 
Secretary  presumes  that  this  person's 
concerns  could  then  be  brought  before 
the  regulatory  authority.  Therefore,  the 
Secretary  concludes  that  any  person 
may  also  participate  in  the  rulemaking 
process,  thus  satisfying  the  commenters' 
concern. 

53.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  assert 
that  New  Mexico  should  be  required  to 
show  that  the  adjudicatory  hearing 
required  by  SMCRA  Section  514  include 
full  Administrative  Procedures  Act 
protections,  including  cross-examination 
in  accordance  with  Judge  Flannery's 
decision  in  the  Permanent  Regulation 
Litigation.  Also,  the  EPI  and  PLI  note, 
NMSA  Section  18(F),  New  Mexico's 
analogue  to  SMCRA  Section  514, 
appears  to  be  inadequate  in  that  it 
allows  for  administrative  review 
pursuant  to  NMSA  Section  29(b),  which 
statute  provides  for  an  appeal  to  the 
Commission. 

The  Secretary  has  fully  examined  the 
adjudicatory  hearing  process  proposed 
by  New  Mexico,  and  believes  it  is 
consistent  with  Section  514  of  SMCRA, 
which  requires  that  such  a  hearing 
"shall  be  of  record,  adjudicatory  in 
nature,  and  no  person  who  presided  at  a 
conference  under  Section  513(b)  shall 
either  preside  at  the  hearing  or 
participate  in  the  decision  thereon  ".  The 
Secretary  also  notes  that,  in  terms  of 
appeals.  New  Mexico  has  added  an 
additional  layer  of  administrative 
appeal  not  present  in  the  federal  system. 
The  review  of  the  system  prompted  the 
Secretary  to  require  New  Mexico  to 
demonstrate  that  no  potential  trial  de 
novo  problem  exists.  New  Mexico  made 
this  demonstration  in  an  Attorney 
General  opinion,  dated  August  7, 1980 
(Administrative  Record  No.  NM  99),  and 
the  Secretary  finds  this  provision 
consistent  with  federal  requirements. 

54.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  claim  that 
New  Mexico,  in  NMSA  Section  22(E). 
has  seriously  weakened  the  criminal 
penalty  contained  in  SMCRA  Section 
518.  The  State  statute  provides  that 
there  can  be  no  criminal  penalty  unless 
the  time  for  appeal  has  expired  or  until 
the  right  of  appeal  has  been  exhausted. 
The  Secretary  notes  that  the  State 
Attorney  General's  Opinion  of  August  7, 
1980,  demonstrated  the  equivalency  of 
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the  District  Court  of  the  District  of 
Columbia. 

67,  The  EPI  and  PLI  commented  that 
New  Mexico  should  incorporate  into  its 
regulations  provisions  consistent  with  43 
CFR  Part  4.  The  commenter  requests 


approach  is  consistent  with  the  intent  of 
SMCRA  and  has  approved  the  provision 
(see  Finding  4(l)(ii)). 

71.  The  Sierra  Club  objected  to  New 
Mexico's  analogue  to  30  CFR  764.17(a), 
4-17,  concerning  the  hearing 


definition  is  one  aspect  of  the 
permanent  regulatory  program  that  was 
remanded  by  the  District  Court  and  the 
State,  therefore,  need  not  have  such 
definition. 
74.  It  was  contended  by  the  Public 
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the  New  Mexico  standard  (see  Finding 

4(i)ii)). 

55.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  have 
suggested  that  New  Mexico,  in  its 
analogue  to  SMCRA  519,  N'MSA  69- 
25A-23,  should  make  it  clear  that 
citizens  have  the  right,  under  the  District 
Court's  decision  of  February  26, 1980,  to 
visit  the  mine  site  prior  to  the  bond 
release  hearing.  The  Secretary  has 
affirmatively  disapproved  .N'ew  Mexico 
regulation  17-ll(e)  to  the  extent  to 
which  it  fails  to  provide  for  citizen 
access  to  the  mine  site  in  conjunction 
with  an  informal  conference  concerning 
release  of  the  performance  bond,  in 
accord  with  the  court's  decision. 

56.  The  Environ.mental  Policy  Institute 
and  the  Public  Lands  Institute  have 
noted  with  concern  that  New  Mexico,  in 
its  counterpart  to  SMCRA  Section 
520{b!(2),  NMSA  C3-23A-24B,  requires 
that  a  citizen  shov;  that  the  violation  or 
order  compIai.".ed  of  would  "irreversibly 
impair"  a  legal  Interest  In  order  to  brin," 
an  immediate  c-ciion.  Under  SMCRA 
Section  520(b)i2].  a  citizen  need  show 
that  the  violation  or  order  would 
"immediateiy  affect"  a  legal  interest  in 
order  to  bring  any  im.mediate  action. 
The  Secretary  finds  tlie  requested  State 
response  demonstr.'.ting  the  equivalanre 
of  the  two  stalutt;;;  to  h-i  adeqiiute  (See 
Finding  4(l)ii)]. 

5;'.  The  Environmentii!  Policy  Institute 
and  the  Publiu  Lanus  Institute  note  that 
the  New  Mexico  counterpart  to  SMCR.A 
Section  521(d)i2]  and  (3).  NMSA  69- 
25A-i5,  vests  enforcement  authority  fur 
both  cessation  orders  and  notices  of 
violation  only  in  tau    Director',  while 
the  federal  statute  vests  such  autho.^ity 
i.T  both  the  Secretaiy  and  ttie  inspector 
(authorized  rcpresratative).  The 
Secretary  notes  that  the  State  defines 
Director  in  a  manniT  th.it  includes  his 
"deslsnatcd  rcpreser.ta'ives".  The  State 
vvi-s  asked  to  demc  nstrate  the 
f'quivdiency  of  this  language.  The 
Attorney  Gene'-i'l's  Opinion  suljinitled 
on  August  7. 19,';0  demonstrated 
(■quivaler.cy  to  the  satisfaction  of  the 
Se :;r;;ta:y  (see  Finding  4(j)(ii)). 

5r!.  1  he  Environmental  Poliry  and 
Public  Lands  !n3titi>t(;s  assi  r!  that 
Section  19  of  the  .\'f:w  Mc.\ico  statute 
does  not  allow  for  ihe  assessment  of 
.ittoineys'  fees  and  costs  against  the 
Director  or  the  Commission,  as  required 
by  SMCR.A  Section  525(e!,  w.hich  allows 
attgrneys'  fee  awards  against  the 
governmental  body.  The  Ser.-etary  notes 
that  .his  has  been  recognized  as  a 
def  :iency  in  the  program,  and  that  it 
has  been  presented  to  New  Mexico  as 
one  of  the  conditions  of  approval  (see 
Finding  4(l)(iii)). 


59.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  note  that 
Nev,-  Mexico's  counterpart  to  30  CFR 
764.17  requires  an  adjudicatory  hearing 
for  a  designation  petition.  They  feel  that 
this  is  in  direct  conflict  with  the  federal 
regulation,  the  comment  asserts,  which 
requires  a  legislative  hearing.  The 
Secretary,  as  explained  in  Finding 
4(k)(ii),  has  made  the  establishment  of 
certain  procedures  by  the  State  a 
condition  of  approval. 

60.  Regarding  New  Mexico's 
counterpart  to  30  CFR  787  which 
concerns  administrative  and  judicial 
review  of  decisions  on  permit 
applications,  the  Environmental  Policy 
Institute  and  the  Public  Lands  Institute 
question  whether  the  prohibition  of 
contact  between  parties  before  the 
Commission  and  the  Commission 
applies  also  to  contacts  between  the 
Commission  and  the  Director  or  his 
representatives  in  matters  before  the 
Ccmmission.  EPI  and  PL!  have 
contrmded  that  if  mu-st  under  m'n'mum 
diic;  process  standards.  The  Sfa*e  of 
New  Mexico  has  assi.red  the  Secretary 
in  the  submission  of  June  11, 1930,  that 
the  manner  in  which  Nev,'  Mexico  law 
operates  is  consistent  with  the  aim  of 
this  comment. 

01.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  note  that 
all  enforcement  authority  in  New 
Mexico's  counterpart  to  30  CFR  843 
(Federal  Enforcement)  Part  30,  is  vested 
in  the  "Director  or  his  duly  authorized 
representative",  v.hilc  the  federal 
regulation  delega'cs  ail  field  authority  to 
the  authorized  representative.  The 
Secretary  requested  a  clarification  from 
New  Mexico  on  !ho  manner  in  which 
field  cTiforcemcnl  wi:!  be  handled.  .New 
Mexico  provid.id  '^?i  Attor::t-y  Gem^rai's 
Opinion  on  August  7. 1980,  which 
explains  the  delegation  cf  enforcement 
powifi  to  I'ield  rep:c?er.t..:i\cs.  The 
Secret;! ry  finds  this  explanation 
acceptable  (see  Finding  4[jj(ii};. 

62  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  pointed 
out  that  30-ll[b)  cf  the  State's 
regulations  states  that  if  affirmative 
obligations  to  abate  are  im.posed.  the 
inspector  may  con.sider  suggestions  by 
tiie  uperal.jr  concerning  the  economic 
and  technological  feasibility  in 
df-tei  mining  the  most  expeditious  means 
of  abatement.  EPi  and  PLI  nute  that  the 
federal  reguiation.s  rsquire  abatement  in 
(he  most  expeditious  manner  physically 
pcs.'-iblc,  with  co,«t  not  a  consideration. 
The  Secretary  believes  that  the  State 
language  is  not  inconsistent  with  30  CFR 
843.n(b)  as  the  State  has  explained  that 
it  intends  that  regulation  30-ll(b) 


operate  in  the  same  manner  as  the 
federal  provision  (see  Finding  4(j)(iii)). 

63.  The  Environmental  Policy  Institute, 
the  Public  Lands  Institute,  and  the  Sierra 
Club  expressed  concern  with  New 
Mexico's  analogue  to  30  CFR  843.12(d). 
regulation  30-12(ej(2),  which  provides 
that  the  Director  or  his  authorized 
representative  ;7;oj- issue  a  cessation 
order  if  an  interim  step  is  not  met.  The 
New  Mexico  regulations  section  30- 
12(e)(1)  states  that  a  cessation  order 
shall  be  issued  if  the  violation  is  not 
abated  within  the  time  set  for 
abatement.  The  Secretary  finds  that  the 
Nevv  Mexico  regulation  is  acceptable 
because  there  is  no  obligation  to  use 
interim  steps  in  30  CFR  843.12(b)(2),  and 
the  time  for  accomplishment  of  an 
interim  step  may  be  extended  under  30 
CFR  84:!. 12(c). 

64.  The  Environmental  Policy  Institute 
and  the  Public  Lands  Institute  noted  that 
New  Mexico's  counterpart  to  30  CFR 
843.13(a)(1),  regulation  30-13(b)(2), 
provides  that  violations  shall  not  be 
attributed  to  the  permittee  if  the 
peimitlee  can  ^lo'-v  by  clear  and 
convincing  evidence  that  the  acts  were 
not  within  the  scope  of  em.ployment  or 
agency  of  the  person  committing  the 
violation.  30  CFR  &43.13(a)tl)  provides 
that,  "violations  by  any  person 
conducting  surface  coal  mining 
operaUons  on  behalf  of  the  perm.itlee 
shall  be  attributed  to  the  permittee, 
unless  the  permittee  establishes  that 
they  were  acts  of  deliberate  sabot.ige." 
The  Secretary  believes  that  the  State 
regulation  will  operate  in  the  same 
manner  as  30  CFR  843.13  (See  Finding 
4(i)(n!). 

Go  The  EPI  and  the  PLI  note  that  .New 
Mexico  regulations  30-11  (b)  and  30- 
12(g)  do  not  explicitly  eliminate  inability 
to  comply  PS  a  defense  to  a  notice  cf 
vijlation  as  does  30  CFR  843  l&(a)  The 
State  exiilained  that  a  notice  of  violation 
and  a- cessation  order  are  analytically 
equivalent  with  respect  to  inability  to 
comply,  and  the  Secretary  finds  this 
explanation  acceptable  (See  Finding 
4[i)(vi)). 

1:6.  Concern  v  as  expressed  by  the 
Environmental  Policy  Institute  and  the 
Public  Lands  Institute  that  New 
Mexico's  counterpart  to  30  CFR 
fi4.i.l2(bl.  reguldticn  Oi-ll(cl  provides 
that  ci\il  penalties  will  normally  be 
assessed  when  a  violation  accounts  for 
31  points  or  more.  This  conflicts  with  the 
federal  regulations,  according  to  the 
commiPnt.  which  require  a  penalty  when 
a  certain  threshold  level  is  met.  The 
Secretary  notes  that  the  New  Mexico 
penalty  assessment  system  has  been 
affirmatively  disapproved  to  the  extent 
it  incorporates  provisions  remanded  by 
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30  CFR  762.5,  the  Public  Lands  Institute 
and  Environmental  Policy  Institute 
asserted.  The  Secretary  has  found  that 
the  State  program  adequately  addresses 
this  issue  (see  Finding  4(a)(ii)). 
79.  The  Public  Lands  Institute  and  the 


..tnri 


language  of  4-21  is  a  mirror  of  the 
language  in  30  CFR  764.21  and,  as  such, 
it  is  acceptable. 

85.  The  Public  Lands  &  Environmental 
Policy  Institutes  stated  that  New 
Mexico's  program  does  not  include  the 

oni.l.'alont  nf  in  PPR  7fiQ  rnnrpmino  the 


90.  The  Public  Lands  &  Environmental 
Policy  Institutes  asserted  that  the  New 
Mexico  regulations  must  include  the 
language  found  in  30  CFR  840.11(d)(1). 
which  states  that  operations  may  be 
inspected  at  nights  or  on  weekends  and 
hnliflavs  must  he  included.  The 
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the  District  Court  of  the  District  of 
Columbia. 

67.  The  EPI  and  PLI  commented  that 
New  Mexico  should  incorporate  into  its 
regulations  provisions  consistent  with  43 
CFR  Part  4.  The  commenter  requests 
that  the  Secretary  be  certain  that  New 
Mexico  incorporate  provisions  providing 
for  the  award  of  attorneys'  fees  in 
actions  against  government  entities.  The 
Secretary  has  made  this  a  condition  of 
approval.  The  commenter  also  asserts 
that  New  Mexico  has  made  no  showing 
that  its  rules  provide  for  as  broad  access 
to  administrative  proceedings  and  to 
discovery  as  is  required  by  43  CFR  Part 
4.  The  Secr^jtary  believes  that  these 
concerns  are  addressed  in  regulation  12. 

68.  The  New  Mexico  Citizens  For 
Clean  Air  &  Water  expressed  concern 
that  the  State's  program  is  replete  with 
language  giving  flexibility  to  the  State, 
such  as  language  allowing  (1) 
exemptions  from  returning  lands  to  their 
original  contour,  (2)  exemption  from 
conducting  underground  coal  mining  in  a 
manner  which  maintains  the  value  and 
reasonably  foreseeable  use  of  surface 
lands,  and  (3)  surface  shaping  in  lieu  of 
topdressing  and  seeding.  The 
commenters  contended  that  although 
flexibility  is  reasonable,  it  can  be,  and 
has  been,  reshaped  into  a  loophole  by 
industry  lawyers.  The  commenter  urged 
that  New  Mexico  put  into  its  regulations 
sufficient  guidelines  to  specify  exactly 
where  exemptions  may  or  may  not  be 
granted.  The  Secretary  believes  that  the 
State  program  contains  sufficient 
guidance  on  the  flexibility  inherent  in 
the  cited  areas. 

69.  The  New  Mexico  Citizens  For 
Clean  Air  &  Water  also  note  that  New 
Mexico's  hearings  on  petitions  for  the 
designation  of  lands  as  unsuitable  for 
mining  are  adjudicatory  in  nature,  rather 
than  legislative  as  specified  in  30  CFR 
764.17(2).  but  the  commenter  offered  the 
suggestion  that  two  categorins  of 
testimony  be  allowed:  "technical"  and 
"non-technical".  Testimony  given  by 
witnesses  who  categori/e  therrsi'Ives  as 
"technical"  could  be  cross-examined, 
while  "non-technical"  testimony  would 
not  be  so  subjected,  according  to  the 
comment.  The  Secretary  agrees  v\ith  the 
commenter  concerning  the  value  uf  the 
categorization  suggested  and  will 
evaluate  the  proposal  when  procedures 
for  its  implementation  have  been 
developed  (see  Finding  4(k)(ii)). 

70.  Support  for  the  State's  proposal 
that  lawsuits  against  the  Director  of 
New  Mexico's  Division  of  Mining  and 
Minerals  or  the  Surface  Mining 
Commission  be  brought  in  the  District 
Court  in  Santa  Fc  was  offered  by  the 
New  Mexico  Citizens  For  Clean  Air  & 
Water.  The  Secretary  agrees  that  this 


approach  is  consistent  with  the  intent  of 
SMCRA  and  has  approved  the  provision 
(see  Finding  4(l)(ii)). 

71.  The  Sierra  Club  objected  to  New 
Mexico's  analogue  to  30  CFR  764.17(a), 
4-17,  concerning  the  hearing 
requirements  on  petitions  for  the 
designation  of  lands  as  unsuitable  for 
surface  coal  mining.  The  commenter 
notes  that  the  State  provides  for 
adjudicatory  hearings  while  the  federal 
regulation  states  that  the  hearing  shall 
be  legislative  in  nature.  The  commenter 
was  satisfied  with  the  approach  utihzed 
in  New  Mexico  by  the  Environmental 
Improvement  Board.  This  is  the  process 
described  in  Finding  4(k)(ii)  that  places 
witnesses  in  one  of  two  categories.  The 
system  appears  to  accomplish  tiie  goal 
of  the  federal  provision  which  is  the 
prevention  of  intimidation  of  lay 
witnesses.  The  Secretary  will  evaluate 
the  proposal  when  procedures  for  its 
implementation  have  been  developed. 

72.  Because  the  District  Court  has 
enjoined  OSM  from  approving  those 
portions  of  State  programs  which  are 
based  upon  OSM  regulations  which 
have  been  suspended,  remanded,  or 
invalidated,  which,  it  is  alleged,  has  the 
practical  effect  of  making  it  impossible 
for  an  operator  to  file  a  complete  permit 
application,  the  Chairman  of  New 
Mexico's  Surface  Mining  Commission 
recommended  that  either  approval  of  the 
New  Mexico  program  be  deferred  and 
the  interim  State  regulatory  program  be 
continued,  or  that  OSM  otherwise 
provide  that  an  operator  need  not 
submit  an  application  until  OSM  and  the 
State  have  adopted  programs  which  will 
provide  complete  guidelines  consistent 
with  the  July  10. 1980,  decision  of  the 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia. 

While  the  Secretary  is  sympathetic  to 
the  concerns  of  the  State,  the  Act  allows 
no  discretion  on  the  final  program 
approval  dates.  The  extensions  that 
have  occurred  previously  were  in  direct 
response  to  a  Court  Order  of  July  25, 
1979,  emanating  from  the  U.S.  District 
Court  for  the  District  of  Columbia.  The 
review  schedule  for  the  .New  Mexico 
submission  was  altered  in  accordance 
with  the  Court  der'tiun,  and  no  further 
alteration  is  possible.  The  Secretary 
notes  that  under  the  Court's  August  15, 
1080,  p.irtial  stay,  the  State  may  elect  to 
have  the  Secretary  not  affirmatively 
disapprove  any  provisions  which  the 
May  16. 1960.  opinion  would  have 
required  him  to  disapprove.  On  August 
22,  New  Mexico  was  informed  of  this 
opportunity. 

73.  The  Public  Lands  &  Environmental 
Policy  Institutes  noted  that  the  New 
Mexico  program  has  omitted  the 
definition  of  "valid  existing  rights".  The 


definition  is  one  aspect  of  the 
permanent  regulatory  program  that  was 
remanded  by  the  District  Court  and  the 
State,  therefore,  need  not  have  such 
definition. 

74.  It  was  contended  by  the  Public 
Lands  Institute  and  the  Eiivironmental 
Policy  Institute  that  New  Mexico's 
definition  of  "cemetery"  is  too 
restrictive  and  omits  many  of  the  areas 
OSM's  definition  includes.  The 
Secretary  believes  that  the  New  Mexico 
definition,  when  read  in  conjunction 
with  other  State  statutes  and  other 
federal  statutes,  is  consistent  with  the 
definition  contained  in  30  CFR  761.5  (See 
Finding  4(a)(i)). 

75.  The  Public  Lands  Institute  and  the 
Environmental  Policy  Institute 
expressed  concern  that  New  Mexico  has 
omitted  the  first  sentence  of  the 
definition  of  "fragile  lands"  as  it 
appears  in  the  Federal  regulations.  The 
comment  contended  that  this  language 
must  be  added  to  give  specificity.  The 
Secretary  finds  that  the  New  Mexico 
definition  in  regulation  1-5  contains  all 
of  the  concepts  enunciated  by  the 
definition  contained  in  30  CFR  761.5,  and 
as  such,  is  acceptable. 

76.  In  their  comments,  the  Public 
Lands  Institute  and  the  Environmental 
Policy  Institute  indicated  that  New 
Mexico's  definition  of  "substantial  legal 
and  financial  commitments  in  a  surface 
coal  mining  operation"  in  regulation  1-5 
requires  the  addition  of  the  last  two 
sentences  of  the  definition  as  it  appears 
in  30  CFR  762.5  so  that  it  will  be  clear 
that  the  costs  of  acquiring  the  coal  are 
not  included.  The  Secretary  notes  that 
the  federal  definition  does  not  state  that 
the  costs  of  acquiring  the  coal  are  not  to 
be  included,  but  rather  that  the  costs  of 
acquiring  the  coal  are  not  alone 
sufficient  to  constitute  such 
commitments.  New  Mexico  allows  those 
costs  of  acquisition  to  be  a  component 
of  the  total  costs  to  be  considered.  The 
Secretary  believes  that  the  definition  in 
the  State  program  is  consistent  with  30 
CFR  762.5. 

77.  The  Public  Lands  Institute  and  the 
Environmental  Policy  Institute  asked 
that  New  Mexico  be  required  to  include 
in  its  definition  of  "natural  hazard 
lands"  the  examples  of  areas  subject  to 
landsHdes,  cave-ins,  large  or 
encroaching  sand  dunes,  severe  wind  or 
soil  erosion,  frequent  fiooding, 
avalanches,  and  areas  of  unstable 
geology,  which  appear  in  30  CFR  762.5. 
The  Secretary  believes  that  this 
language  in  the  federal  regulations  is 
illustrative,  and  that  the  State  need  not 
include  equivalent  language. 

78.  New  Mexico's  definition  of 
"historic  lands"  does  not  appear  tu  be 
consistent  with  the  federal  definition  in 


30  CFR  762.5,  the  Public  Lands  Institute 
and  Environmental  Policy  Institute 
asserted.  The  Secretary  has  found  that 
the  State  program  adequately  addresses 
this  issue  (see  Finding  4(a)(ii)). 

79.  The  Public  Lands  Institute  and  the 
Environmental  Policy  Institute  pointed 
out  that  the  New  Mexico  submission 
does  not  have  an  equivalent  of  30  CFR 
761.11(a)  and  (b),  which  prohibit  mining 
in  National  Parks,  the  National  Wildlife 
Keiuge  System,  the  National  System  of 
Trails,  etc.  This  prohibition  must  be 
added,  the  commenters  maintain.  The 
Secretary  notes  that  New  Mexico  will 
not  have  permit  approval  authority  over 
Federal  lands  until  a  cooperative 
agreement  is  signed.  The  State  has 
purposely  omitted  all  references  to 
federal  lands  in  this  program  since  New 
Mexico  presently  has  no  authority  over 
federal  lands.  These  references  may  be 
more  appropriately  incorporated  into  a 
cooperative  agreement. 

80.  The  Public  Lands  and 
Environmental  Policy  Institutes 
recommend  that  references  be  made  in 
regulation  2-12  to  30  CFR  761.11  (a)  and 
(b).  The  lands  referred  to  in  30  CFR 
761.11(a)  and  761.1i{b)  are  federal  lands 
over  which  New  Mexico  has  no 
jurisdictional  authority.  Accordingly, 
New  Mexico  need  not  include  such 
references. 

81.  The  Public  Lands  &  Environmental 
Policy  Institutes  stated  that  New  Mexico 
has  omitted  in  its  program  a  counterpart 
to  30  CFR  761.12(c),  concerning  mining 
operations  within  National  Forest 
boundaries,  and  insisted  that  this 
provision  be  added.  The  State  of  New 
Mexico  is  not  being  granted  any 
jurisdiction  over  federal  lands  and, 
therefore,  need  not  include  such  a 
provision. 

82.  The  Public  Lands  &  Environmental 
Policy  Institutes  question  whether  the 
waiver  provision  in  New  Mexico's 
regulation  2-12(d)  is  as  protective  of 
owners  rights  as  is  30  CFR  761.12(e). 
Since  the  State  provision  requires  a 
written  waiver  by  the  owner  of  the 
dwelling,  the  Secretary  believes  rule  2- 
12(d)  is  consistent  with  30  CFR  761.12(e). 

83.  It  was  contended  by  the  Public 
Lands  &  Environmental  Policy  Institutes 
that  New  Mexico's  regulation  3-11  (a) 
should  reference  SMCRA,  as  does  30 
CFR  762.11.  The  Secretary  notes  that  the 
authority  for  the  New  Mexico 
regulations  stems  from  the  New  Mexico 
Surface  Mining  Act,  not  SMCRA.  The 
reference  in  3-ll(a)  is,  therefore,  proper. 

84.  The  Public  Lands  &  Environmental 
Policy  Institutes  contended  that  New 
Mexico's  regulation  4-21  does  not  make 
it  clear  when  the  data  and  inventory 
system  will  begin  as  required  by  30  CFR 
764.21.  The  Secretary  notes  that  the 


language  of  4-21  is  a  mirror  of  the 
language  in  30  CFR  764.21  and,  as  such, 
it  is  acceptable. 

85.  The  Public  Lands  &  Environmental 
Policy  Institutes  stated  that  New 
Mexico's  program  does  not  include  the 
equivalent  of  30  CFR  769,  concerning  the 
process  for  designation  on  federal  lands. 
The  commenter  noted  that  it  deserves 
the  right  to  comment  and  have  such 
comments  on  the  record  when  this 
section  is  made  available.  The  Secretary 
notes  that  federal  lands  will  be 
addressed  in  a  cooperative  agreement, 
and  the  procedures  governing  public 
comment  will  apply  to  the  development 
of  that  agreement. 

86.  The  Public  Lands  &  Environmental 
Policy  Institutes  note  that  New  Mexico 
had  omitted  any  analogue  to  SMCRA 
Section  517(h),  thus  making  no  provision 
for  informal  review  of  refusals  to  issue 
citations.  In  the  regulations,  as 
promulgated  on  May  15, 1980,  New 
Mexico  has  added  Sections  29-12,  29-14, 
29-15,  and  29-16,  which  guarantee  that 
these  rights  are  available  to  citizens. 

87.  It  was  noted  by  the  Public  Lands  & 
Environmental  Policy  Institutes  that  the 
civil  suit  provision  of  New  Mexico's 
statute  limits  civil  actions  to  the  Director 
and  the  Commission.  This  provision 
must  be  broadened,  it  was  argued,  to 
cover  governmental  agencies  or 
instrumentalities  as  is  required  by 
SMCRA  Section  520(a)(1).  The  Secretary 
has  requested  a  demonstration  of 
equivalency,  and  the  State  provided  an 
explanation  on  August  7, 1980.  which  is 
satisfactory  (see  Finding  4(l)(iv)). 

88.  The  Public  Lands  &  Environmental 
Policy  Institutes  indicated  that  New- 
Mexico's  counterpart  to  SMCRA  Section 
520(e),  NMSA  69-25A-24G,  should 
include  the  language  found  in  the  federal 
statute,  which  guarantees  the  citizen's 
right  to  seek  relief  against  the  director  of 
the  State's  regulatory  authority.  The 
Secretary  notes  that  the  State  statute 
contains  the  sam.e  protections  as  the 
federal  statute  in  69-25A-24G  of  NMSA 
1978. 

89.  It  was  noted  by  the  Public  Lands  & 
Environmental  Policy  Institutes  that 
New  Mexico  has  omitted  from  its 
program  the  last  sentence  of  SMCRA 
Section  521(a)(4),  which  states  that  if  a 
permittee  is  unable  to  show  cause,  the 
Director  or  his  authorized  representative 
shall  forthwith  suspend  or  revoke  the 
permit.  The  commenter  expressed  the 
belief  that  this  language  adds  specificity 
to  the  action  to  be  taken,  and  how  it  is 
to  be  taken  when  the  permittee  fails  to 
show  cause.  The  Secretary  believes  that 
the  specificity  requested  by  the 
commenter  is  appropriately  set  out  in 
the  New  Mexico  regulations  Section  30- 
13. 


90.  The  Public  Lands  &  Environmental 
Policy  Institutes  asserted  that  the  New 
Mexico  regulations  must  include  the 
language  found  in  30  CFR  840.11(d)(1). 
which  states  that  operations  may  be 
inspected  at  nights  or  on  weekends  and 
holidays  must  be  included.  The 
Secretary  requested  that  the  State 
demonstrate  the  authority  and  intent  to 
conduct  such  inspections.  During  a 
meeting  with  Department  of  the  Interior 
officials  on  September  5, 1980,  New 
Mexico  provided  an  assurance  that  it 
would  conduct  inspections  on  nights, 
holidays,  and  weekends.  (See  Findi.ng 

4(g)(iii)). 

91.  The  Public  Lands  &  Environmental 
Policy  Institutes  also  noted  that  New 
Mexico's  regulations  do  not  contain  the 
language  found  in  30  CFR  840.12(a), 
which  provides  that  the  State  regulatory 
authority  does  not  need  a  search 
warrant  to  enter  a  coal  exploration, 
mining,  or  reclamation  operation.  The 
Secretary  requested  that  the  State 
include  a  demonstration  of  equivalency. 
New  Mexico  provided  an  Attorney 
General's  Opinion  dated  August  7, 1980, 
which  the  Secretary  fjnds  to  establish 
consistency  with  30  CFR  840.12(a)  (see 
Finding  4(g)  (iv). 

92.  It  was  also  noted  by  the  Public 
Lands  &  Environmental  Policy  Institutes 
that  New  Mexico's  regulations  do  not 
include  an  equivalent  to  30  CFR 
843.13(a)(4),  which  provides  the  method 
of  determining  the  number  of  violations 
per  year  in  order  to  find  patterns  of 
violations.  The  Secretary  notes  that  the 
methodology  for  determining  the  pattern 
of  violations  is  contained  in  New 
Mexico  regulation  30-13(a),  which  is 
consistent  with  30  CFR  843.13. 

93.  The  Public  Lands  &  Environmental 
Policy  Institutes  noted  that  New  Mexico 
has  omitted  equivalents  to  30  CFR  843.15 
(f)  and  (g).  The  Secretary  notes  that  the 
language  referred  to  by  the  commenters 
is  contained  in  New  Mexico  regulation 
30-1 5(c). 

94.  It  was  also  of  concern  to  the  Public 
Lands  &  Environmental  Policy  Institutes 
that  New  Mexico  also  omitted  any 
equivalent  to  30  CFR  843.17,  which 
mandates  that  no  notice^of  violation  or 
cessation  order  may  be  vacated  for 
failure  to  give  notice  to  the  state 
regulatory  authority,  or  because  it  is 
later  determined  that  there  was 
insufficient  information  to  justifj'  an 
inspection.  The  Secretary  notes  that  30 
CFR  843.17  is  a  provision  stating 
responsibilities  of  the  Director  of  OSM 
toward  State  regulatory  authorities.  It  is 
not  necessary  to  include  this  provision 
in  a  state  program. 

95.  The  EPI.  PLI,  and  the  Sierra  Club 
expressed  concern  about  the  extent  of 
field  authority  enforcement  power 
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vested  in  the  "duly  authorized 
representatives"  of  the  Director.  The 
Secretary  believes  that  New  Mexico 
regulation  30-12  is  consistent  with  30 
CFR  843.11.  Additionally,  in  response  to 


101.  The  Sierra  Club  also  commented 
that  the  New  Mexico  civil  penalty 
assessment  system  is  not  consistent 
with  the  federal  regulations  in  that  it 
does  not  establish  an  absolute  threshold 
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Counsel,  Mining  and  Minerals  Division, 
to  OSM.  the  State  agreed  to  add 
language  consistent  with  SMCRA 
Section  704  to  each  permit 
(Administrative  Record  No.  NM  99).  The 
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Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board,  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 


result  and  in  recognition  of  the  difficulty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 


deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  incomplete 
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vested  in  the  "duly  authorized 
representatives"  of  the  Director.  The 
Secretary  believes  that  New  Mexico 
regulation  30-12  is  consistent  with  30 
CFR  843.11.  Additionally,  in  response  to 
the  Secretary's  concern,  in  the 
September  5, 1980,  meeting,  the  State 
asserted  that  duly  authorized 
representatives  would  be  conducting 
enforcement  in  the  field  (See  Finding 
4(g)(v)). 

96.  The  EPI  and  the  PLI  requested  that 
New  Mexico  regulation  3-ll(a) 
reference  SMCRA,  as  30  CFR  762.11 
does.  The  Secretary  notes  that  the  New 
Mexico  regulation  references  the  New 
Mexico  Surface  Mining  Act  which  is  the 
correct  underlying  authority  for  the  New 
Mexico  regulations.  As  such,  3-ll(a)  is 
consistent  with  30  CFR  762.11. 

97.  The  Sierra  Club  pointed  out  that 
NMSA  24(b)  employs  a  different 
standard  than  that  in  SMCRA  in 
deciding  whether  the  60-day  notice  of 
suit  against  the  regulatory  authority  can 
be  waived.  The  commenter  requests  that 
it  be  changed  to  be  made  consistent 
with  SMCRA.  The  Secretary  requested  a 
demonstration  of  equivalency,  and  the 
State  provided  an  explanation  on 
August  7, 1980.  which  is  satisfactory  (see 
Finding  4(l){i)). 

98.  The  Sierra  Club  also  noted  that 
Section  525(c)  of  SMCRA  allows  the 
awarding  of  attorneys  fees  against  a 
government  body,  while  the  New 
Mexico  program  does  not  specifically 
authorize  such  action.  The  Secretary 
notes  that  he  has  imposed  as  a  condition 
of  approval  the  promulgation  of 
regulations  consistent  with  43  CFR 
4.1290-4.1296,  which  provide  for  such 
award  (see  Finding  4(l){iii)). 

99.  The  Sierra  Club  also  asserted  that 
69-25A-25  NMSA  1978  vests 
enforcement  authority  in  the  Director, 
whereas  the  federal  counterpart,  Section 
521  of  SMCRA,  vests  authority  in  both 
the  Secretary  and  his  duly  authorized 
representatives.  The  Secretary  notes 
that  the  New  Mexico  program  defines 
Director  in  a  manner  which  includes  his 
designees.  The  Secretary  requested  an 
Attorney  General's  Opinion  confirming 
the  equivalence  of  "designee"  and  "duly 
authorized  representative."  An  Opinion 
satisfactory  to  the  Secretary  was 
delivered  on  August  7, 1980  (see  Finding 

100.  The  Sierra  Club  objected  to  the 
language  in  New  Mexico  regulation  30- 
11(b),  which  allows  consideration  to  be 
given  by  an  inspector  to  tlic  suggestions 
of  the  operator  concerning  the  economic 
and  technical  feasibility  in  determining 
the  most  expeditious  means  of 
abatement.  The  Secretary  directs  the 
commenter  to  his  response  to  Comment 
No.  62. 


101.  The  Sierra  Club  also  commented 
that  the  New  Mexico  civil  penalty 
assessment  system  is  not  consistent 
with  the  federal  regulations  in  that  it 
does  not  establish  an  absolute  threshold 
level  for  the  imposition  of  monetary 
penalties.  The  Secretary  notes  that  the 
New  Mexico  system  fulfills  the 
mandatory  criteria  for  a  penalty  system 
as  enunciated  by  the  District  Court  of 
the  District  of  Columbia  in  its  May  16. 
1980,  decision.  As  such,  it  meets  the 
standard  for  approval  by  the  Secretary 
(see  Finding  4(i)(iii)). 

102.  The  Sierra  Club,  EPI  and  PLI 
commented  that  some  bounds  should  be 
placed  on  the  use  of  the  highwall 
retention  alternative  in  New  Mexico 
regulation  20-102(d).  The  Secretary 
notes  that  the  regulation,  as 
promulgated,  specifies  that  highwalls 
can  only  be  left  in  areas  where  natural 
cliff  and  bluff  topography  existed 
previously.  The  Secretary  also  notes 
that  as  a  condition  of  approval,  he  has 
requested  an  additional  criterion  which 
would  specify  that  in  no  case  may  the 
retained  highwall  extend  for  a  greater 
lateral  distance  than  the  natural  cliff  did 
(see  Finding  4(b)). 

103.  EPI  and  PLI  commented  that  New 
Mexico  must  amend  regulation  31-15(b), 
regarding  the  $750  per  day  failure-to- 
abate  penally,  to  conform  to  the  revised 
federal  regulation,  published  on 
September  4, 1980  (45  FR  58780).  In  a 
letter  dated  September  5, 1980 
(Administrative  Record  No.  NM  119),  the 
Director  of  the  New  Mexico  Mining  and 
Minerals  Division  declares  that  it  shall 
be  his  policy  to  take  appropriate  action 
after  the  running  of  the  30-day  maximum 
period  for  assessing  civil  penalties 
following  the  permittee's  failure  to  abate 
a  violation.  Such  action  shall  include 
issuance  of  an  order  to  show  cause  why 
a  permit  should  not  be  suspended  or 
revoked,  or  a  request  that  the  Attorney 
General  pursue  either  an  injunctive  or 
criminal  action  against  the  permittee. 
The  Secretary  believes  that  the  State's 
policy  is  consistent  with  30  CFR 
645.15(b).  as  revised  (see  Finding 
4(i)(iv)j. 

104.  EPI  and  PLI  objected  to  what  was 
perceived  as  an  uff-the-record  resolution 
by  the  Secretary  regarding  New  Mexico 
regulation  30-12(e)(2),  which  makes 
issuance  of  a  cessation  order 
discretionary  based  on  a  failure  to 
accomplish  an  interim  step.  This 
apparent  deficiency  was  never 
discussed  with  the  State  because  the 
Secretary  has  tuund  it  not  to  be  a 
problem  (See  lesponse  to  Comm.ent  63). 

105.  EPI  and  PLI  object  to  New 
Mexico's  lack  of  a  provision  comparable 
to  SMCRA  Section  704.  In  a  letter  dated 
August  7, 1980,  from  Charles  E.  Roybal, 


Counsel.  Mining  and  Minerals  Division, 
to  OSM.  the  State  agreed  to  add 
language  consistent  with  SMCRA 
Section  704  to  each  permit 
(Administrative  Record  No.  NM  99).  The 
Secretary  has  found  this  approach 
acceptable  (See  Finding  4(p)). 

106.  EPI  and  PLI  objected  to  New 
Mexico's  explanation  of  equivalency  to 
the  venue  requirement  of  SMCRA 
Section  520(c)(i).  EPI  and  PLI  contend 
that  a  citizen  should  be  able  to  bring  suit 
either  locally  or  in  the  state  capital.  The 
Secretary  cannot  require  states  to  have 
procedural  requirements  which  are 
different  from  those  in  SMCRA.  Since 
New  Mexico  constitutes  a  federal 
judicial  district,  the  State  venue 
provision  is  acceptable  (See  Finding 
4(l)(ii)). 

107.  EPI  and  PLI  expressed  concern 
over  the  conflict  between  the  New 
Mexico  Wildlife  Conservation  Act  and 
the  Endangered  Species  Act  of  1973.  In 
Finding  4(d)(vi),  the  Secretary  indicates 
that,  to  the  extent  the  State  provision 
conflicts  with  federal  law,  it  is  to  be  set 
aside. 

108.  EPI  and  PLI  objected  to  the 
Secretary's  reliance  on  New  Mexico's 
assertion  that  the  material  to  be  kept 
confidential  pursuant  to  NMSA  69-25A- 
2lH  is  only  data  on  coal  production, 
coal  exploration,  and  archeological  sites 
(See  Administration  Record  No.  NM 
119).  The  Secretary  believes  that  he  may 
rely  on  such  an  assertion.  Additionally. 
NMSA  18-6-11-1,  regarding  the 
confidentiality  of  archeological  sites, 
appears  in  Appendix  B  of  the  original 
submission. 

109.  EPI  and  PLI  object  to  the  omission 
of  any  reference  to  native  Americans  in 
New  Mexico  regulation  3-ll(a)(2).  As 
indicated  in  Finding  4(a)(ii),  the  State 
has  assured  the  Secretary  that  sites 
having  religious  or  cultural  significance 
to  native  Americans  are  protected  under 
New  Mexico  law. 

F.  Secretary's  Decision 

Background  on  Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
The  Act  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safe'.y  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  the  states  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  state  organizations  ^-uch  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 


Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  the  Act  should 
be  administered,  with  particular 
reference  to  unique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  and  the  states 
to  test  new  ideas  and  for  OSM  to 
explain  portions  of  the  federal 
requirements  and  how  the  states  might 
meet  them.  Alternative  state  regulatory 
options,  the  "state  window"  concept,  for 
example,  were  discussed  at  several 
meetings  of  the  Interstate  Mining 
Compact  Commission  and  the  National 
Governors  Association. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
and  over  $37.6  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  the  Act's  environmental 
protection  goals. 

Equally  important,  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  veluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times.  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  with  a  state  after  the  close  of  the 
public  comment  period  on  its  program 
and  has  been  a  vital  part  of  the  program 
review  process  (see  44  FR  54444, 
September  19, 1979). 

The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
approve  conditionally  a  state  program. 
Under  the  Secretary's  regulations, 
conditional  approval  gi\es  full  primacy 
to  a  state  even  though  there  are  m.inor 
deficiencies  in  a  program.  This  power  is 
not  expressly  authorized  by  the  Act;  it 
was  adopted  through  the  Secretary's 
rulemaking  authority  under  30  USC 
201(c),  502(b),  and  503(a)(7). 

The  Act  expressly  gives  the  Secretary 
only  two  options — to  approve  or 
disapprove  a  state  program.  Read 
literally,  the  Secretary  would  have  no 
flexibility;  he  would  have  to  approve 
those  programs  that  are  letter-perfect 
and  disapprove  all  others.  To  avoid  that 


result  and  in  recognition  of  the  difficulty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary's 
initial  decision:  it  results  in  the 
implementation  of  the  permanent 
program  in  a  state  months  earlier  than 
might  otherwise  be  anticipated.  While 
this  may  not  be  significant  in  states  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
stales  that  earlier  implementation  will 
initiate  a  much  higher  degree  of 
environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  soliciting  their  views  at  hearings 
and  meetings  and  enabling  them  to  file 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic,  critical  to  agriculture,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
state's  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state's  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  says,  the  program,  even  with 
deficiencies,  must  "provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
regulations"  (44  FR  14961).  That  is,  a 
slate  must  be  able  to  operate  the  basic 
components  of  the  permanent  program: 
the  designation  process;  the  permit  and 
coal  exploration  systems;  the  bond  and 
insurance  requirements;  the 
performance  standards;  and  the 
inspection  and  enforcement  systems.  In 
addition  there  must  be  a  functional 
regulatory  authority  to  implement  the 
other  parts  of  the  program.  If  some 
fundamental  component  is  missing, 
conditional  approval  may  not  be  used. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 
Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities  through 
attorney  general's  opinions,  revised 
regulaUons,  pohcy  statements,  changes 
in  the  narrative  or  the  side-by-side. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 


deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  incomplete 
because  permits  could  still  be  issued, 
the  lack  of  any  public  participation 
could  be  such  a  departure  from  a 
fundamental  purpose  of  the  Act  that  the 
deficiency  would  most  likely  by  major. 
The  use  of  a  conditional  approval  is 
not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 
Section  743.13(i)  of  Title  30  of  the 
regulations  gives  the  Secretary  little 
discretion  in  terminating  programs 
where  the  state,  in  the  Secretary's  view, 
fails  to  fulfill  the  conditions.  The 
purpose  of  the  conditional  authority 
power  is  to  assist,  not  excuse,  states 
from  achieving  compliance  with 
SMCRA. 

Conditional  Approval 

As  indicated  above  under 
"Secretary's  Findings,"  there  are  minor 
deficiencies  in  the  New  Mexico  program 
which  the  Secretary  requires  be 
corrected.  In  all  other  respects,  the  New 
Mexico  program  meets  the  criteria  for 
approval.  The  deficiencies  identified  in 
prior  findings  are  enumerated  below. 

The  first  deficiency,  as  indicated  in 
Finding  4(c)(xix),  is  the  absence  of  a 
requirement  for  keyway  cuts  and  rock 
toe  buttresses  in  accordance  with  30 
CFR  816.71.  The  deficiency  is  minor 
because  it  is  a  typographical  mistake.  In 
the  interim  between  the  date  of 
conditional  approval  and  the  date  of 
regulatory  amendment.  New  Mexico  will 
require  keyway  cuts  and  rock  toe 
buttresses. 

The  second  deficiency,  as  indicated  in 
Finding  4(k)(ii),  is  the  lack  of  procedures 
for  hearings  on  petitions  to  designate 
lands  unsuitable.  The  regulatory 
amend.ment  will  be  promulgated  prior  to 
the  holding  of  any  such  hearings  and  is, 
therefore,  minor. 

The  third  deficiency,  as  indicated  in 
Finding  4(e),  is  the  inclusion  in  the  New 
Mexico  program  of  language  that  allows 
a  variance  to  returning  to  approximate 
original  contour  in  exploration  sites  in 
New  Mexico.  The  deficiency  is  minor 
because  it  is  an  alternative  to 
restoration  to  approximate  original 
contour  that  will  not  be  granted  in  the 
State  until  the  regulafion  is  changed  to 
conform  with  30  CFR  815.15. 

The  fourth  deficiency,  as  indicated  in 
Finding  4(j)(i),  is  the  lack  of  a 
requirement  for  posting  and  publishing 
show  cause  orders  to  facilitate  full 
public  participation.  The  deficiency  is 
minor  because  the  Slate  has  agreed  to 
post  and  publish  any  show  cause  orders 
that  may  be  issued  in  the  interim  prior  to 
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regulatory  amendment  to  conform  with 
30  CFR  843.13  (c)  (l)-(3)  and  (d). 

The  fifth  deficiency,  as  indicated  in 
Finding  4(l)(iii),  concerns  the  lack  of  a 
complete  set  of  provisions  covering  the 
award  of  attorney's  fees.  The  deficiency 


are  promulgated.  Permit  applications 
need  not  be  filed  until  two  months  after 
program  approval.  The  regulatory 
authority  then  has  six  months  in  which 
lo  act  upon  the  application. 
The  eleventh  deficiency,  as  indicated 


program.  This  approval  shall  terminate 
if  regulations  correcting  the  deficiencies 
found  in  the  regulations  are  not  enacted 
by  July  1, 1981,  or  if  State  legislation 
correcting  the  statutory  deficiency  is  not 
enacted  by  February  28, 1982. 
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Dated:  December  24,  1980. 
Joseph  W.  Gorrell, 

Drputy  Assistant  Secretary  of  the  Interior  for 

E.:t:'i:y  and  M:nerals. 

A  new  Pari  30  CFR  Part  931,  is 
adopted  to  read  as  follows: 


date  copies  of  fully  implemented 
regulations  including  the  requirements 
for  key*\ay  cuts  and  rock  toe  huttres<;es 
in  accordance  with  ?,0  CFR  616.71.  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

fM  TViP  annrnval  fniinrf  in  5  9.11.10  will 


(h)  The  approval  found  in  §  931.10  will 
terminate  on  July  1. 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  regulations 
governing  a  small  operators  assistance 
program  in  accord  with  30  CFR  795,  or 
ntlii-Twisp  ampnHs  its  nrnffram  to 
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regulatory  amendment  to  conform  with 
30  CFR  843.13  (c)  (1H3}  and  (d). 

The  fifth  deficiency,  as  indicated  in 
Finding  4(l)(iii),  concerns  the  lack  of  a 
complete  set  of  provisions  covering  the 
award  of  attorney's  fees.  The  deficiency 
is  minor  because  the  regulatory 
amendment  will  be  promulgated  prior  to 
the  issuance  of  any  orders  which  could 
result  in  petitions  for  the  award  of 
attorney's  fees. 

The  sixth  deficiency,  as  indicated  in 
Finding  4[a)(iii},  is  the  lack  of  a  complete 
definition  for  the  term  "unconsolidated 
sfreamlaid  deposits  holding  streams"  in 
accordance  with  30  CFR  701.5.  The 
deficiency  is  minor  because  it  will  be 
eliminated  by  regulatory  amendment  in 
3  to  4  months.  The  operators  in  the  State 
will  not  have  to  submit  new  permit 
applications  until  2  months  after  the 
approval  date  of  the  program.  The 
regulatory  authority  will  then  have  six 
months  to  review  those  permit 
applications.  Dy  the  time  permit 
decisions  are  made.  New  Mexico  will 
have  a  new  definition  in  place. 

The  seventh  deficiency,  as  indicated 
in  Finding  4(o],  is  the  lack  of  regulations 
governing  a  small  operators  assistance 
program.  The  deficiency  is  minor 
because  the  State  has  only  had  one 
application  since  the  inception  of  the 
federal  interim  regulatory  program,  and 
that  was  handled  through  a 
memorandum  of  agreement  with  OSM. 
The  State  does  not  anticipate 
applications  prior  to  the  dale  of 
regulatory  amendment,  but  if  it  occurs, 
OSM  will  assist  the  State  in  providing 
assistance  to  the  small  operators. 

The  eighth  deficiency,  as  indicated  in 
Finding  4(b),  concerns  the  imposition  of 
an  additional  criierion  to  the  opposed 
State  alternative  leaving  limited 
highwall  stretches.  This  limitation 
would  prevent  any  stretch  of  highwall 
from  exceeding  the  length  of  the  cliffs 
present  prior  to  mining.  The  deficiency 
is  minor  because  the  State  will  have 
completed  regulatory  amendment  prior 
to  the  date  when  any  permit  application 
decisions  will  be  made. 

The  ninth  deficiency,  as  indicated  in 
Findign  4fl)(v),  is  minor  because  it  is  an 
apparent  typographical  eiror  m  New 
Nfexico  regulation  29-12(b]  concerning 
citizen  requests  for  inspections  and  will 
be  corrected  promptly. 

The  tenTh  deficiency,  as  indicated  in 
Finding  4[h],  involves  a  number  of 
inconsistencies  in  the  New  Mexico 
bonding  regulations.  The  deficiency  is 
minor  because  the  federal  r.'Bgulations 
have  recently  been  amended  on  August 
6, 1980,  and  the  State  rules  may  be 
consistent  with  either  the  August  6. 1980, 
or  March  3, 1979,  rules.  Approval  of 
bonds  is  unlikely  before  new  regulations 


are  promulgated.  Permit  applications 
need  not  be  filed  until  two  months  after 
program  approval.  The  regulatory 
authority  then  has  six  months  in  which 
to  act  upon  the  application. 

The  eleventh  deficiency,  as  indicated 
in  Finding  4(c)(x),  is  the  lack  of  specific 
stocking  rates  for  trees  and  shrubs  in  the 
New  Mexico  regulations.  The  deficiency 
is  minor  because  the  State  will  have 
completed  regulatory  amendment  within 
6  months  and,  in  the  interim,  the  State 
Forester  will  be  using  the  guidelines 
submitted  on  September  10, 1980. 

The  twelfth  deficiency,  as  indicated  in 
Finding  4(d)(vi),  concerns  State 
regulation  11-19(0)  governing  criteria  for 
permit  approval  that  includes  the  work 
"indigenous"  in  the  provision  referring 
to  protection  of  threatened  and 
endangered  species.  The  deficiency  is 
minor  because  although  the  present 
definition  omits  species  that  have  been 
transplanted  from  other  continents,  it 
provides  fiJl  protection  to  any  organism 
that  immigrates  to  New  Mexico  under 
its  own  power,  or  was  once  an 
inhabitant  and  has  been  reestablished 
by  man.  The  State  has  agreed  to  modify 
its  regulation  to  include  all  species 
protected  under  the  Endangered  Species 
Act  of  1973. 

Given  the  nature  of  these  deficiencies 
and  their  m.ngnitude  in  relation  to  all  the 
other  piovi.sions  of  the  New  Mexico 
program,  as  detailed  above,  the 
Secretary  of  the  Interior  has  concluded 
that  they  are  minor  deficiencies. 
Accordingly,  the  program  is  eligible  for 
conditional  approval  under  30  CFR 
/32.13(i),  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
New  Mexico  program  incomplete  since 
all  other  aspects  of  the  program  meet 
the  requirements  of  SMCR.\  and  30  CFR 
Ch.'ipter  VII,  and  these  deficiencies, 
which  will  be  promptly  corrected,  will 
not  dnectly  atfect  environmental 
perfcrmarice  at  coal  mines; 

2.  Now  MfKico  has  initiated  and  is 
actively  proceeding  with  steps  to  correct 
the  deficiencies;  and 

3.  New  Mexico  has  agreed  by  letter 
dated  December  2, 1980.  to  correct  the 
regulation  deficiencies  by  July  1,  1981, 
ard  the  statutory  deficiency  by  February 
28. 1981. 

4.  Under  the  authority  of  Section 
50.5(b)  of  SMCRA,  and  in  accordance 
with  the  position  taken  b\  the  State  of 
New  Mexico,  the  Secretary  has 
proempted  and  superceded  the  State 
Wildlife  Conservation  Act  to  the  extent 
it  is  i.nconsisunt  with  provisions  of 
SMCRA  related  to  the  Endangered 
Species  Act  of  1973. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  New  Mexico 


program.  This  approval  shall  terminate 
if  regulations  correcting  the  deficiencies 
found  in  the  regulations  are  not  enacted 
by  July  1, 1981,  or  if  State  legislation 
correcting  the  statutory  deficiency  is  not 
enacted  by  February  28, 1982. 

This  conditional  approval  is  effective 
December  31, 1980.  Beginning  on  that 
date,  the  New  Mexico  Energy  and 
Minerals  Department,  Mining  and 
Minerals  Division,  shall  be  deemed  the 
regulatory  authority  in  New  Mexico  and 
all  New  Mexico  surface  coal  mining  and 
reclamation  operations  on  non-federal 
and  non-Indian  lands  and  all  coal 
exploration  on  non-federal  and  non- 
Indian  lands  in  New  Mexico  shall  be 
subject  to  the  permanent  regulatory 
program.  On  non-federal  and  non-Indian 
lands  in  New  Mexico  the  permanent 
regulatory  program  consists  of  the  State 
program  approved  by  the  Secretary. 

On  federal  lands,  the  permanent 
regulatory  program  consists  of  the 
federal  rules  made  applicable  under  30 
CFR  Chapter  VII,  Subchapter  D— Parts 
740-745.  In  addition,  in  accordance  with 
Section  523(a)  of  SMCRA.  30  USC 
1273(a),  the  federal  lands  program  in 
New  Mexico  shall  include  the 
requirements  of  the  approved  New 
Mexico  permanent  regulatory  program. 
The  Department  of  Interior  and  the  State 
of  New  Mexico  will  have  the 
opportunity  to  enter  into  a  cooperative 
agreement  to  include  the  requirements 
of  the  approved  New  Mexico  permanent 
regulatory  program. 

The  Secretary's  approval  cf  the  New 
Mexico  program  relates  only  to  the 
perm.-3nent  regulatory  program  under 
Title  V  of  SMCRA.  The  approval  does 
not  constitute  approval  of  any 
provisions  related  to  implementation  of 
Title  IV  under  SMCRA,  the  abandoned 
mined  lands  reclamation  progs  am.  In 
accordance  with  30  CFR  Part  8,34,  New 
Mrxico  hris  :5obT!itted  a  Stale 
Rt.';lamation  Flan  v.'hich  is  the  subject  of 
a  separate  lulem.iking.  See  45  FR  6.")t)26- 
65526  (October  3,  1980). 

Additional  Findings 

The  Secretary  has  determined  that 
pursuan!  to  Section  702(d]  of  SMCRA.  30 
USC  1292(dl,  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
under  E.0. 12044  or  43  CFR  Part  14.  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 


Dated:  December  24, 1980. 

Joseph  W.  Gorrell, 

Deputy  Assistant  Secretory  of  the  Ii.leriorfar 
E:tf:i:y  and  Minerals. 

A  new  Part  30  CFR  Part  931,  is 
adopted  to  read  as  follows: 

PART  931— NEW  MEXICO 

S<'c 

931.1     Scope. 

931.10  State  regulatory  program  approval. 

931.11  Conditions  of  the  Slate  program 
approval. 

9J1.12    .\ew  Mexico  regulations 

affirmatively  disapproved  in  accordance 

with  court  order. 
931.13    Preemption  of  New  Me.xico  laws  and 

regulations. 
Authoritv:  Section  503  of  Pub.  L.  95-87.  91 
Stat.  470  (30  U.S.C.  1253). 

§931.1    Scope. 

This  part  contains  all  rules  applicable 
only  within  New  Mexico  that  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§931.10    State  regulatory  program 
approval. 

The  New  Mexico  State  Program,  as 
submitted  on  February  28, 1980,  and 
amended  and  clarified  on  June  11, 1980, 
August  7. 1980,  and  September  10, 1980, 
is  conditionally  approved,  effective 
December  31, 1980.  Beginning  on  that 
date,  the  New  Mexico  Energy  and 
Minerals  Department,  Division  of 
Mining  and  Minerals  shall  be  deemed 
the  regulatory  authority  in  New  Mexico 
for  all  surface  coal  mining  and 
reclamation  operations  and  for  all 
exploration  operations  on  non-federal 
and  non-Indian  lands.  Copies  of  the 
approved  program  together  with  copies 
of  the  letter  of  the  New  Mexico  Energy 
c'nd  Minerals  Department,  Division  of 
Mining  and  Minerals  agreeing  to  the 
conditions  in  30  CFR  931.11.  are 
available  at: 

(a)  Energy  and  Minerals  Department, 
Division  of  Mining  and  Minerals,  First 
Northern  Plaza  East,  Room  200,  Santa 
Fe,  New  Mexico  87501,  Telephone:  (505) 
827-5451. 

(b)  Office  of  Surface  Mining.  Brooks 
Towers,  1020  15th  Street,  Denver, 
Colorado  80202,  Telephone:  (303)  837- 
5421. 

(cj  Office  of  Surface  Mining,  Room 
153.  Interior  South  Building,  1951 
Constitution  Ave.,  NW.,  Washington, 
DC  20240.  Telephone:  (202)  343-4728. 

§  931.1 1    Conditions  of  the  State  program 
approv'al. 

The  approval  of  the  State  program  is 
subject  to  the  following  conditions: 

(a)  The  approval  found  in  §  931.10  will 
teim.inafe  on  July  1, 1981.  unless  New 
Mexico  submits  to  the  Secretary  by  that 


date  copies  of  fully  implemented 
regulations  including  the  requirem.ents 
for  key-vvay  cuts  and  rock  toe  huttrcs<^es 
in  accordance  with  f-O  CFR  816.71.  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(b)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
dqte  copies  of  fully  implemented 
procedural  regulations  for  hearings  on 
petitions  to  designate  lands  unsuitable 
in  accord  with  30  CFR  764.17,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(c)  The  approval  found  in  §  931.10  will 
t'jrniinate  on  July  1. 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  im.plemented 
regulations  which  demonstrate  that 
regulation  24-11  has  been  changed  to 
delete  the  specific  variance  for  return  to 
approximate  original  contour  on 
exploration  sues  in  conformance  with  30 
CFR  815.15,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(d)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implem.ented 
regulations  which  include  the 
requirements  for  posting  and  pubHshing 
notice  of  show  cause  orders  that  may  be 
issued  in  accordance  with  30  CFR  843.13 
(c)  (l)-(3)  and  (d),  or  otherwise  amends 
its  program  to  accomplish  the  same 
result. 

(e)  The  approval  found  in  §  931.10  will 
terminate  on  February'  28, 1982,  unless 
New  Mexico  submits  to  the  Secretary  by 
that  date  copies  of  fully  implemented 
regulations  containing  provisions  which 
are  the  same  or  similar  to  those  in  43 
CFR  4.1290-4.1296,  relating  to  the  award 
of  costs,  including  attorney's  fees,  in 
administrative  proceedings,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(f)  The  approval  found  in  §  931.10  will 
terminate  on  July  1. 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  regulations 
imposing  an  additional  criterion  to  the 
proposed  State  alternative  leaving 
limited  highwall  stretches  which  would 
prevent  any  stretch  of  highwall  from 
exceeding  the  length  of  the  cliffs  present 
prior  to  mining,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(g)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1961,  unless  New 
Mexic  o  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  containing  a  complete 
definition  of  "unconsolidated  streamlaid 
deposits  holding  streams"  in  accord 
with  30  CFR  705.5,  or  otherwise  amends 
its  program  to  accomplish  the  same 
result. 


(h)  The  approval  found  in  §  931.10  will 
terminate  on  July  1. 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  enacted  regulations 
governing  a  small  operators  assistance 
program  in  accord  with  30  CFR  795,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(i)  The  approval  found  in  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemiented 
regulations  which  correct  a 
typographical  error  in  New  Mexico 
regulation  29-12(b)  concerning  citizen 
requests  for  inspections  in  accord  with 
30  CFR  842.12,  or  otherwise  amends  its 
program  to  accom.plish  the  same  result. 

(j)  Various  state  rules  were  adopted 
based  on  OSM's  proposed  bonding 
regulations,  which  require  changes  in 
order  to  conform  to  the  now 
promulgated  bonding  regulations. 
Accordingly,  the  approval  found  in 
Section  906.10  will  terminate  on  July  1, 
1981,  unless  New  Mexico  submits  to  the 
Secretary  by  that  date  copies  of  fully 
implemented  regulations  containing 
provisions  which  modify; 

(1)  State  regulation  1-5  to  provide  a 
guarantee  of  the  enforceability  of  a  self 
bond,  consistent  with  30  CFR  800.5,  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(2)  State  regulations  to  provide  for  the 
applicabiUty  of  surface  construction 
activities  under  subsidence-control 
measures  of  mine  drainage  treatment, 
consistent  with  30  CFR  801 11(a)(1),  or 
otherwise  amends  its  program  to  the 
same  result. 

(3)  State  regulations  14-16(a)  to 
provide  clarification  of  the  period  of 
bond  liability  covering  long-term 
operations,  consistent  with  30  CFR 
801.13(a),  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(4)  State  regulation  14-16(b)  to 
provide  continuous  bond  coverage 
terms,  consistent  with  30  CFR  801.13(b). 
or  otherwise  amends  its  program  to 
accomplish  the  same  result. 

(5)  State  regulation  14-19(a)  to  provide 
surety  protection  provisions,  consistent 
with  30  CFR  801.16(a),  or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(6)  State  regulation  14-19(b)  to 
provide  bond  coverage  for  any 
subsequent  revegetation  on  an  area 
previously  used  as  an  impoundment, 
consistent  with  30  CFR  801.16(b),  or 
otherwise  amends  it  program  to 
accomplish  the  same  result. 

(7)  State  regulation  15-13(b)  to 
provide  for  beginning  the  liability  period 
after  the  last  year  of  augmentation, 
consistent  with  30  CFR  805.13(b).  or 
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otherwise  amends  its  program  to 
accomplish  the  same  results. 

(8)  State  regulation  15-13(e)  to  provide 
a  hability  period  of  5  or  10  years  for 
long-term,  intensive  agricultural  land- 
use,  consistent  with  30  CFR  805.13(e),  or 


responsibility  for"  in  2-12(e)(l)  is  also 
disapproved.  These  disapprovals 
conform,  to  the  corresponding 
su'-oensions  of  30  CFR  751.11(cl  and 
12(fl(11. 
(d)  New  Mexico  regulations  6-11  (b) 

t*^\   '^r^A   (ii\  «».V,'^V,   ..riniiirQ  oiiKmicc ion   r\f  a 


underground  mining  operations,  in 
accordance  with  the  court's  remand  of 
30  CFR  817.52(a)(1)  and  817.54. 

(m)  New  Mexico  regulation  20-95, 
which  requires  measures  for  the  control 
of  fugitive  dust,  is  disapproved  in 
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SUPPLEMENTARY  INFORMATION:  On  May 
4, 1980,  ED  was  created  under  the 
Department  of  Education  Organization 
Act  (Pub.  L.  96-88).  Section  425.  Part  B. 
of  Title  IV  of  the  Act  requires  the 
Secretary  to  design  an  Offical  Seal.  The 


when  embossed.  As  so  modified,  it 
appears  below. 


ED.  and  public  appearances  of  the 
Secretary  or  other  senior  ED  officials; 
and 

(7)  For  other  purposes  as  determined 
by  the  Director  of  the  Office  of 
Administrative  Resources  Management; 
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otherwise  amends  its  program  to 
accomplish  the  same  results. 

(8)  State  regulation  15-13[e)  to  provide 
a  liability  period  of  5  or  10  years  for 
long-term,  intensive  agricultural  land- 
use,  consistent  with  30  CFR  805.13(e),  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(9)  State  regulation  15-13  to  provide 
that  if  an  area  is  separated,  that  portions 
shall  be  bonded  separately  and  the 
period  of  liability  shall  commence  anew, 
while  the  period  of  liability  for  the 
remaining  areas  shall  continue  in  effect 
without  extension,  consistent  with  30 
CFR  805.13(g),  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(10)  State  regulation  16-14  to  provide 
for  self-bonding  rules,  consistent  with  30 
CFR  806.14.  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(k)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date,  copies  of  fully  enacted  regulations 
concerning  stacking  rates  consistent 
with  30  CFR  816,117,  or  otherwise 
amends  its  program  to  accomplish  the 
same  result. 

(1)  The  approval  found  in  §  931.10  will 
terminate  on  July  1, 1981,  unless  New 
Mexico  submits  to  the  Secretary  by  that 
date  copies  of  fully  implemented 
regulations  for  the  production  of 
endangered  species  in  accordance  with 
30  CFR  786.19  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

§  931.12    New  Mexico  regulations 
affimnativety  disapproved  in  accordance 
witli  court  order. 

The  following  provisions  of  the  New 
Mexico  permanent  regulatory  program 
submission  are  hereby  disapproved  to 
the  extent  indicated  in  compliance  with 
the  February  26. 1980.  May  16, 1980,  and 
August  15. 1980  opinions  and  orders  of 
the  U.S.  District  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  (Civil 
Action  No.  79-1144). 

(a)  The  definition  of  "mine  plan  area" 
in  New  Mexico  regulation  1-5  is 
disapproved,  as  is  the  term  "mine  plan 
area"  in  New  Mexico  regulation  8-22(b) 
in  accordance  with  the  court's  remand 
of  the  corresponding  provisions  in  the 
permanent  program  regulations. 

(b)  The  definition  of  "road"  in  New 
Mexico  regulation  1-5  is  disapproved  in 
accordance  with  the  court's  remand  of 
the  corresponding  provision  in  the 
permanent  program  regulations. 

(c)  New  Mexico  regulations  2-ll(a) 
and  2-12(e)(l)  are  disapproved  to  the 
extent  to  which  they  apply  to  privately 
owned  places  listed  on  the  National 
Register  of  Historic  Places.  The  language 
"or  a  statutory  or  regulatory 


responsibility  for"  in  2-12(e)(l)  is  also 
disapproved.  These  disapprovals 
conform,  to  the  corri^sponding 
su<-Dension3  of  30  CFR  r51.11(cl  and 
12(n(l). 

(d)  New  Mexico  regulations  6-ll(b) 
(3)  and  (6)  which  require  submission  of  a 
map  and  an  explanation  of  the  basis  for 
an  exploration  on  another's  lands  are 
disapproved  in  accordance  with  the 
court's  remand  of  30  CFR  776.11(b)  (3) 
and  (5). 

(e)  New  Mexico  regulations  8-20  (a)- 
(c)  and  9-16  (a)  and  (b),  requiring  the 
submission  of  certain  fish  and  wildlife 
information  by  a  permit  applicant,  are 
disapproved  in  accordance  with  the 
court's  remand  of  30  CFR  779.20,  780.16. 
783.20  and  784,21. 

(f)  New  Me.xico  regulations  8-21(a)-(c) 
are  disapproved  to  the  extent  to  which 
they  require  soil  survey  information  on 
lands  on  which  reconnaissance  does  not 
suggest  a  finding  of  prim.e  farmlands,  in 
accordance  with  the  court's  remand  of 
30  CFR  779.21  and  783.21. 

(g)  New  Mexico  regulation  8-14(a)-(b) 
is  disapproved  insofar  as  it  requires 
geological  description  of  the  strata  down 
to  and  immediately  below  any  coal 
seam  for  areas  to  be  affected  only  by 
surface  operations  and  facilities  where 
no  removal  of  overburden  down  to  the 
level  of  the  coal  seam  will  occur,  in 
accordance  with  the  suspension  of  30 
CFR  783.14(a)(1). 

(h)  New  Mexico  regulation  8-25(c),  (h) 
and  (i),  which  requires  cross  sections, 
maps  and  plans,  is  disapproved  in 
accordance  with  the  court's  remand  of 
30  CFR  783,25  (c),  (h)  and  (i). 

(i)  New  Mexico  regulation  10- 
19(c)(i)(ii)  is  disapproved  to  the  extent  to 
which  it  fails  to  specify  negligible 
farmland  interruptions  and  undeveloped 
range  lands  as  exclusions  from  its 
hydrological  requirements  dealing  with 
alluvial  valley  floors,  in  accordance  with 
the  court's  remand  of  30  CFR 
785,19(e)(l](ii). 

(i)  New  Mexico  regulation  17-ll(e)  is 
disapproved  to  the  extent  to  which  it 
fails  to  provide  for  citizen  access  to  the 
mine  site  in  conjunction  with  an 
informal  conference  concerning  release 
of  the  performance  bond,  in  accordance 
with  the  court's  remand  of  30  CFR 
807.11(e). 

(k)  New  Mexico  regulation  20-42  (1) 
and  (8)  is  disapproved  to  the  extent  to 
which  it  requires  runoff  from  reclaimed 
land  to  meet  the  same  effluent  limitation 
as  that  for  actively  mined  land,  in 
accordance  with  the  court's  remand  of 
30  CFR  816,42  (a)  (1)  and  (7). 

(1)  New  Mexico  regulations  20-52(a)(l) 
and  20-54,  dealing  with  water 
monitoring  and  replacement  of  water, 
are  disapproved  insofar  as  they  apply  to 


underground  mining  operations,  in 
accordance  with  the  court's  remand  of 
30  CFR  817.52(a)(1)  and  817.54. 

(m)  New  Mexico  regulation  20-95, 
which  requires  measures  for  the  control 
of  fugitive  dust,  is  disapproved  in 
accordance  with  the  court's  remand  of 
30  CFR  816.95  and  817.95  for  containing 
measures  not  specifically  related  to 
controlling  only  that  air  pollution 
associated  with  erosion. 

(n)  New  Mexico  regulations  20-150 
through  20-176,  relating  to  regulation  of 
roads,  are  disapproved  in  accordance 
with  the  court's  remand  of  30  CFR 
816.150  through  816.176. 

(o)  The  civil  penalty  assessment 
procedures  contained  in  New  Mexico 
regulation  31  is  disapproved  to  the 
extent  they  incorporate  a  point  system 
in  accordance  with  the  court's  remand 
of  30  CFR  732.15(b)(7)  and  30  CFR 
840.13(a). 

§  931.13    Preemption  of  New  Mexico  laws 
and  regulations. 

Under  the  authority  of  Sections  505(b) 
of  SMCRA,  30  U.S.C.  1255(b),  and  in 
accordance  with  the  position  taken  by 
the  State  of  New  Mexico,  the  following 
provisions  of  New  Mexico  law  and 
regulation  are  hereby  preempted  and 
superseded  as  they  may  apply  to  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations: 

The  State  Wildlife  Conservation  Act  (17-2- 
37  to  17-2-46  NMSA  1978)  to  the  extent  it  is 
inconsistent  with  provisions  of  SMCRA 
related  to  the  Endangered  Species  Act  of  1973 
(\&  use  1531  etseq.]. 
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DEPARTMENT  OF  EDUCATION 
Office  of  the  Secretary 
34  CFR  Part  3 

Official  Seal 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
issues  final  regulations  containing  a 
description  of  the  Department  of 
Education  (ED)  Seal,  requirements  for 
officials  who  have  authority  to  use  the 
Seal,  and  approved  uses  of  the  Seal. 
EFFECTIVE  DATE:  December  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Henry  Husmann,  Director,  Office 
of  Administrative  Resources 
Management,  U.S.  Department  of 
Education,  Room  3181.  400  Maryland 
Avenue.  SW,  Washington.  D.C.  20202. 
Telephone  (202)  245-8240. 


SUPPLEMENTARY  INFORMATION:  On  May 

4, 1980.  ED  was  created  under  the 
Department  of  Education  Organization 
Act  (Pub,  L,  96-88).  Section  425,  Part  B, 
of  Title  IV  of  the  Act  requires  the 
Secretary  to  design  an  Offical  Seal.  The 
Seal  has  been  designed  and  was 
approved  by  the  Secretary  on  March  31. 
1980,  Judicial  notice  of  the  Seal  shall  be 
taken. 

These  rcgulafions  describe  the  Seal 
and  govern  its  use. 

Dated:  December  23.  19a0. 
Shirley  M.  Hufstedler. 

Socrdary  of  Education. 

(Cutaldg  of  Federal  Domestic  ■\ssis'.ance  No. 
n^it  apphcdhle) 

PART  3— OFFICIAL  SEAL 

31     Definitions. 

3.2     Duscripiion. 

3. J     Aulho.i'.y  to  affix  Sea!. 

3  4     Use  of  the  Seal  by  pcrsoas  or 

c-gaaizations  outside  the  Depart.iient. 
Authority;  Pub.  L.  96-88:  20  U  S.C.  3472. 
348.")  unless  otherwise  noted. 

g  3.1     Definitions. 

For  the  purposes  of  this  part — 

(a)  "ED"  means  all  organizational 
units  oi  the  Department  of  Education, 

(b)  "Embossing  Seal"  means  a  display 
of  the  form  and  content  of  the  Official 
Seal  made  on  a  die  so  that  the  Seal  can 
be  embossed  on  paper  or  other  m-^dia. 

(c)  'Official  Seal"  means  the 
o!iginal(s)  of  the  Seal  showing  the  exact 
form,  content,  and  colors. 

(d)  'Replica"  means  a  copy  of  the 
Offii^ial  Seal  d'splbving  the  identical 
ivim,  content,  and  colors. 

((:)  "Reproduction"  means  a  copy  of 
the  Official  Sea!  displaying  the  form  and 
content,  rep-'oduced  in  only  one  color. 

(t)  "Secretary"  meiins  the  Sccietary  of 
Education. 

§  3.2    Desc.-iption, 

The  Official  Seal  of  the  Department  of 
Education  is  described  as  follows: 
Standing  upon  a  Ti(.'und  an  oak  tree 
\i  ith  black  trunk  and  lim.bs  and  green 
fiiliage  in  front  of  a  gold  rising  san. 
i'^suing  gold  rays  on  a  light  blue  disc, 
enclosed  by  a  dark  blue  border  with 
o!j!d  edges  btaiing  the  ins^ripiion 
■  DEPART -MENT  Or  EDUCATION" 
fibove  a  star  at  either  side  of  the  words 
•  LIMTFD  STATES  OF  .\MERICA"  in 
smaller  letters  in  the  base;  letters  and 
stars  in  white.  The  Offical  Seal  of  the 
Department  is  modified  when  used  in 
reproductions  in  black  and  white  and 


when  embossed.  As  so  modified,  it 

appears  below. 


§  3.3    Auttiority  to  affix  seal. 

The  Secretary  and  the  Secretary's 
designees  are  authorized  to  affix  the 
Official  Seal,  replicas,  repruductions, 
and  embossing  seals  to  appropriate 
docum.ents,  certifications,  and  other 
material  for  all  purposes  as  authorized 
by  this  section. 

(20  U  S,C  3474) 

§  3.4    Use  of  the  sea!  by  persons  or 
organizations  outside  the  Department. 

(a)  Use  by  any  person  or  organization 
outside  of  the  Department  may  be  made 
only  with  the  Department's  prior  written 
approval, 

(b)  Requests  by  any  person  or 
o.'-ganizaHon  outside  of  the  Department 
for  permission  to  use  the  Sea!  ."-.ust  be 
made  in  writing  to  the  Assistant 
Secretary  for  Public  .Affairs.  U.S. 
Department  of  Fducaticn,  400  Maryland 
Avenue.  SW.,  Washington,  DC.  2020?, 
and  must  specify,  in  detail,  the  exact  use 
to  be  made.  Any  pomission  granted 
applies  only  to  the  specific  use  for  wtiirh 
it  was  granted  and  is  not  to  be 
construed  as  permission  for  any  other 
use. 

(c)  R^'plici'.s  may  be  used  only — 

(1)  For  disp!  i\  in  or  adjjice.nt  to  ED 
facilities,  in  Departmental  auditoriums, 
presen*'>t'!jn  rou.ms.  hearing  rcoms, 
lobbies,  and  public  docamt.".t  rooms; 

(2)  In  offices  of  senior  officials; 

(^)  Fur  official  awards,  cer*:f.cates. 
med.'ds.  and  plaques; 

(4)  For  motion  picture  fihn,  \ideo  tape 
and  other  audiovisual  media  prepared 
by  or  for  ED  and  attributed  thereto; 

(a)  On  official  publications  which 
represimt  the  achievements  or  mission 
of  FD: 

(0)  In  non-ED  facilities  in  con.-ection 
with  events  and  displays  sponsored  by 


ED,  and  public  appearances  of  the 
Secretary  or  other  senior  ED  officials; 
and 

(7)  For  other  purposes  as  determined 
by  the  Director  of  the  Office  of 
Administrative  Resources  Management; 

(d)  Reproductions  may  be  used  only — 

(1)  On  ED  letterhead  stationery; 

(2)  On  official  ED  identification  cards, 
security,  and  other  approved 
credentials: 

(3)  On  business  cards  for  ED 
employees; 

(4)  On  official  ED  signs; 

(5)  On  official  publications  or  graphics 
issued  by  and  attributed  to  ED,  or  joint 
statements  of  ED  with  one  or  more  other 
Federal  agencies.  State  or  local 
governments,  or  foreign  governments; 

(6)  On  official  awards,  ce.-tificates, 
and  medals; 

(7)  On  motion  picture  film,  video  tape, 
and  other  audiovisual  media  prepard  by 
or  for  ED  and  attributed  thereto;  and 

(8)  For  other  purposes  as  determined 
by  the  Director  of  the  Office  of 
Administrative  Resources  Management. 

(e)  Em.bossing  seals  may  be  used 
only — 

(1)  On  ED  legal  documents,  including 
interagency  or  intergovernmental 
agreements,  agreements  with  State  or 
local  governments,  foreign  patent 
applications,  certification(s)  of  true 
copies,  and  similar  documents; 

(2]  Oa  official  awards  and  certificates; 
and 

(3)  For  other  purposes  as  delerm.ined 
by  the  General  Counsel  or  Assistant 
Secretary  for  Management. 

(f)  Falsely  making,  forging, 
counterfeiting,  mutilating,  or  altering  the 
Official  Seal,  replicas,  reproductions,  or 
embossing  seals,  or  knowingly  using  or 
possessing  with  fraudulent  intent  and 
altered  official  seal,  replica, 
reproduction  or  embossing  seji  i? 
punishable  under  18  U.S.C  506. 

(g)  Any  person  using  the  Official  Seal, 
replicas,  reproductions,  or  embossing 
seals  in  a  manner  inconsistent  with  the 
provisions  of  this  part  is  subject  to  the 
provisions  of  1 8  U.S.C.  1017.  which 
states  penalties  for  the  wrongful  use  of 
an  Official  Seal,  and  to  other  provisions 
of  law  as  applicable. 

(FK  Dor.  Wl-ln.',2J  I'lii-d  i:!-3rf-«u.  »,4,i  anij 
BILUNG  CODE  4000-0 1-M 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  180 

[OPP-260040;  PH  FRL  1716-2] 


the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 


ACTION:  Final  rule. 


summary:  This  rule  establishes  a 
tolerance  for  the  herbicide  and  plant 
growth  regulator  trifluralin  in  or  on 
upland  cress  at  0.05  part  per  million 
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alveolar/bronchiolar  adenomas  were 
observed  in  female  mice  at  a 
statistically  significant  incidence  when 
compared  to  controls,  but  the  incidence 
appeared  to  be  possibly  related  to  the 


diet  for  other  leafy  vegetables  for  which 
a  tolerance  currently  exist.  Therefore.  40 
CFR  Part  180  is  amended  as  set  forth 
below. 
Any  person  adversely  affected  by  this 


ACTION:  Final  rule. 


summary:  The  General  Services 
Administration  (GSA)  is  amending  its 
regulations  to  update  certain  provisions 
nf  thp  arriftent  nnH  fire  nrpventinn 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  180 

(OPP-260040;  PH  FRL  1716-2] 

Fenthion;  Tolerances  and  Exemptions 

From  Tolerances  for  Pesticide 

Chemicals  In  or  on  Raw  Agricultural 

Commodities 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  editorially  amends 
40  CFR  180.214  by  re-establishing  a 
tolerance  for  residues  of  the  insecticide 
fenthion  (O-O-dimethyl  0-[4- 
(methylthio)-/n-tolyl]  phosphorothioate) 
and  its  cholinesterase-inhibiting 
metabolites  in  or  on  the  raw  agricultural 
commodities  alfalfa  and  grass  at  5  parts 
per  million  (ppm).  The  regulation  was 
established  in  the  Federal  Register  of 
December  31, 1969  (34  FR  20425): 
however,  the  tolerance  was 
inadvertently  omitted  from  the  Code  of 
Federal  Regulations  (CFR). 
EFFECTIVE  DATE:  Effective  on  December 
31, 1980. 

ADDRESSES:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk, 
Environmental  Protection  Agency.  Rm. 
M-3708  (A-110),  401  M  St.,  SW., ' 
.Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  LaRocca,  Product  Manager 
(PM)  15,  Registration  Division  (TS-767). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-329,  401  M  St.,  SW.,  Washington,  D.C. 
20460,  (202-426-9490). 
SUPPLEMENTARY  INFORMATION:  The 

Food  and  Drug  Administration  issued  a 
notiCe  that  published  in  the  Federal 
Register  of  December  31, 1969  (34  FR 
20425),  that  established  tolerances  for 
the  insfrticide  fenthion  (0,0-dimethyl 
0-[4-(ir(Lth>Ithio)-m-tolyl] 
phosphorothioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodities 
alfalfa  hay  and  grass  hay  at  18  parts  per 
million  (ppm):  alfalfa  and  grass  at  5 
ppm:  and  milk  at  0.01  ppm  (negligible 
residues). 

The  tolerance  for  alfalfa  and  grass 
was  inadvertently  omitted  from  the 
Code  of  Federal  Regulations.  This  rule 
re-establishes  the  tolerance  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  January  30, 
1981,  file  written  objections  with  the 
Hearing  Clerk,  EPA,  Rm.  M-3708,  (A- 
110),  401  M  St.  SW.,  Washington,  D.C. 
20460.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 


the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  legally  sufficient  to  justify 
the  relief  sought. 

Note.— Under  Executive  Order  12044.  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labeLi  these 
other  regulations  "specialized."  This 
regulation  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  the  Executive  OrdtT  12044. 

Effective  on:  December  31,  1980. 
(Sec.  408(e),  68  Stat.  514;  (21  U.S.C.  346a(e))) 

Dated:  December  18, 1930. 
Robert  V.  Brown, 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

Therefore,  Subpart  C  of  40  CFR  Part 
180  is  amended  by  revising  §  180.214  to 
read  as  follows: 

§  180.214    Fenthion;  tolerances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  insecticide  fenthion 
(0,0-dimethylO-[4-(methylthio)-/77-tolyl] 
phosphorothioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  following  raw  agricultural 
commodities: 


action:  Final  rule. 


Commodtty 


Allalta 

Alfalta.  hay _ 

Cattle,  fat 

Cattle,  meal. ___.... 

Cattle  (mbypj 

Grass  „„ 

Grass  hay.._.____„_. 

HDqs.  lal ...^., 

H03S.  meat „...__. 

Hoqs  (r-byp) 

MkK 

Poultiy,  fat _ 

Pouttry.  meat 

Pou'try  (mbyp) 

Rice 

Rice,  straw , 


Parts  pef 
miUion 


5 
18 
0.1 
0.1 
0.1 
5 
18 
01 
01 
0.1 
0  01(N) 
01 
01 
0.1 
0.1 
0.5 
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40  CFR  Part  180 

[PP  9E2224/R282;  PH-FRL  1716-3) 

Trifluralin;  Tolerances  and  Exemptions 
From  Tolerances  for  Pesticide 
Ctiemicals  in  or  on  Raw  Agricultural 
Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


summary:  This  rule  establishes  a 
tolerance  for  the  herbicide  and  plant 
growth  regulator  trifluralin  in  or  on 
upland  cress  at  0.05  part  per  million 
(ppm).  This  regulation  was  requested  by 
the  Interregional  Research  Project  No.  4 
(IR-4).  This  regulation  will  establish  the 
maximum  permissible  level  for  residues 
of  trifluralin  on  upland  cress. 
EFFECTIVE  DATE:  Effective  on  December 
31, 1980. 

ADDRESS:  Written  objections  may  be 
submitted  to:  Clinton  Fletcher, 
Registration  Division  (TS-767),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  E-124,  401  M  St.. 
SW.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clinton  Fletcher,  Registration  Division 
(T&-767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124.  401  M  St.,  SW..  Washington,  D.C. 
20460,  (202^26-0223). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  that  published  in  the 
Federal  Register  of  September  4, 1980 
(45  FR  58600)  that  the  Interregional 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Experiment  Station, 
PO  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  number  9E2224  to  the 
EPA  on  behalf  of  the  IR-4  Technical 
Committee  and  Agricultural  Experiment 
Station  of  Tennessee. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  establish  a  tolerance  for 
the  herbicide  and  plant  growth  regulator 
trifluralin  in  or  on  the  raw  agricultural 
commodity  upland  cress  at  0.05  ppm. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerance  of  0.05  part  per  million  (ppm) 
in  or  on  upland  cress  were  2  two-year 
rat  feeding  studies  with  no  observed 
effect  levels  (NOEL)  of  2,000  ppm:  2  two- 
year  and  a  three-year  dog  feeding 
studies  with  NOEL's  of  400  ppm:  a  dog 
breeding  study  with  a  NOEL  of  400  ppm; 
a  4-generation  rat  reproduction  study 
with  a  NOEL  of  200  ppm;  a  continuous 
breeding  rat  study  with  a  NOEL  of  2,000 
ppm. 

Oncogenicity  tests  conducted  by  the 
National  Cancer  Institute  (NCI)  with 
trifluralin  technical  chemical  in  rats  and 
mice  indicated  the  chemical  is  not 
oncogenic  in  rats  nor  in  male  mice  under 
the  terms  of  the  bioassay. 
Hepatocellular  carcinomas  and 


alveolar/bronchiolar  adenomas  were 
observed  in  female  mice  at  a 
statistically  significant  incidence  when 
compared  to  controls,  but  the  incidence 
appeared  to  be  possibly  related  to  the 
presence  of  a  dipropylnitrosamine 
contaminant.  A^-nitroso-di-n- 
propylamine  (NDPA)  was  found  in  the 
trifluralin  used  in  the  test  at 
concentrations  of  84-88  ppm. 

A  preliminary  report  of  a  recently 
submitted  chronic  toxicity/oncogenicity 
study  shows  an  increase  in  tumors  of 
the  urinary  tract  in  male  and  female  rats 
treated  with  trifluralin.  However,  the 
theoretical  maximum  residue 
contribution  (TMRC)  from  the  proposed 
use  is  only  2  X  W'mg/day/l.S  kg  daily 
diet.  This  minute  increase  is  considered 
negligible  in  comparison  with  the 
current  estimated  TMRC  of  0.0429  mg/ 
day/1.5  kg  daily  diet.  In  addition,  the 
proposed  use  does  not  change  the 
percentage  of  the  acceptable  daily 
intake  (ADI)  contributed  by  currendy 
existing  tolerances. 

The  ADI  for  trifluralin  is  calculated  to 
be  0.1  mg/kg  of  body  weight  (bw)/day 
with  regard  to  chronic  effects  other  than 
oncogenicity  and  based  on  the  NOEL  of 
400  ppm  in  the  3  long-term  dog  feeding 
studies  and  using  a  100  fold  safety 
factor.  The  maximum  permitted  intake 
(MPI)  for  a  60  kg  person  is  calculated  to 
be  6  mg/day.  Tolerances  have 
previously  been  established  for  a 
variety  of  commodities,  including  the 
crop  grouping  "leafy  vegetables,"  and 
range  from  0.05  ppm  to  2.0  ppm.  These 
tolerances  utilize  0.72  percent  of  the 
ADI. 

On  August  30, 1979,  the  agency 
published  in  the  Federal  Register  (44  FR 
50911)  a  notice  of  determination  and 
availability  of  a  position  document 
concerning  trifluralin.  After  extensive 
review,  the  agency  determined  that  the 
benefits  outweighed  the  risks  for  all 
uses  if  the  formulated  products 
contained  less  than  1  ppm  of  NDPA. 
However,  the  agency  will  re-evaluate  all 
the  existing  tolerances  for  trifluralin 
when  the  final  report  and  validation 
audit  of  the  laboratory  records  on  all  the 
chronic  toxicity/oncogenicity  studies 
are  available. 

Eased  on  the  above  information 
considered  by  the  agency  and  the 
insignificance  of  upland  cress  in  the 
diet,  it  is  concluded  that  the  tolerance  of 
0.05  ppm  in  or  on  upland  cress  would 
protect  the  public  health.  In  light  of  the 
chronic  toxicity  oncogenicity  studies, 
the  agency  considers  the  cancer  risk 
from  dietary  exposure  of  trifluralin- 
treated  upland  cress  to  be  insignificant 
(negligible]  since  the  ADI  and  TMRC  are 
not  affected  by  the  proposed  use,  since 
upland  cress  can  be  substituted  in  the 


diet  for  other  leafy  vegetables  for  which 
a  tolerance  currently  exist.  Therefore,  40 
CFR  Part  180  is  amended  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  January  30, 
1981.  file  written  objections  with  the 
Hearing  Clerk,  EPA,  Rm.  M-3708  (A- 
110),  401  M.  St..  SW.,  Washington,  D.C. 
20460.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  If  a  hearing  is  granted,  the 
objections  must  be  supported  by 
grounds  legally  sufficient  to  justify  the 
relief  sought. 

Note.— Under  Executive  Order  12044,  EPA 
is  required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels  these 
other  regulations  "specialized."  This 
regulation  has  been  reviewed,  and  it  has 
been  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

Effective  date:  December  31. 1980. 
(Sec.  408(e).  68  Stat.  514  (21  U.S.C.  346a(e))) 

Dated:  December  18, 1980. 
Robert  V.  Brown, 

A  cting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

Therefore,  Subpart  C  of  40  CFR  Part 
180  is  amended  by  alphabetically 
inserting  "upland  cress"  in  the  table 
under  §  180.207  to  read  as  follows: 


ACTION:  Final  rule. 


§  180.207 
residues. 


Trifluralin;  tolerances  for 


Commodity 

Parts  per 
million 

Upland  Cfess 

0  05 

■               •               •               « 

• 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-20 
IFPMR  Amendment  0-78] 

Federal  Property  Management 
Regulations;  Management  of  Buildings 
and  Grounds;  Accident  and  Fire 
Prevention  Standards 

AGENCY:  General  Services 
Administration. 


SUMMARY:  The  General  Services 
Administration  (GSA)  is  amending  its 
regulations  to  update  certain  provisions 
of  the  accident  and  fire  prevention 
standards.  The  proposed  changes 
require  that  GSA  ensure  that  space  is 
consistent  with  Occupational  Safety  and 
Health  Act  (OSHA)  standards,  provide  a 
procedure  for  processing  reports  of 
hazardous  conditions,  and  for  resolving 
conflicting  complaints  that  result  from 
safety  and  health  inspections  by  GSA 
and  occupant  agency  inspection 
personnel. 

EFFECTIVE  DATE:  December  31. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Craig  Schilder,  Chief,  Safety 
Management  Branch,  Accident  and  Fire 
Prevention  Division  (202-566-0961). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  regulation  will  not 
impose  unnecessary  burdens  on  the 
economy  or  on  individuals  and, 
therefore,  is  not  significant  for  the 
purposes  of  Executive  Order  12044. 

1.  The  table  of  contents  for  Part  101- 
20  is  amended  to  recaption  and  revise 
two  entries  and  add  one  entry,  as 
follows: 

101-20.109-3    Responsibilities  of  agencies. 
101-20.109-11    Accident  prevention  and  fire 

protection  activities  of  occupant 

agencies. 
101-20.109-12    Correction  of  hazardous 

conditions. 

Subpart  101-20.1— Building 
Operations,  Maintenance,  Protection, 
and  Alterations. 

2.  Section  101-20.109-1  is  revised  to 
read  as  follows: 

§  101-20.109-1    Policy. 
It  is  the  policy  of  GSA  that: 

(a)  Standards  for  space  will  equal 
those  promulgated  under  the 
Occupational  Safety  and  Health  Act 
(OSHA)  of  1970  (Public  Law  91-596); 
Executive  Order  12196;  and  29  CFR  1960, 
Subpart  C — Agency  Occupational 
Safety  and  Health  Standards. 

(b)  The  safety  and  health  of  occupants 
and  visitors  will  not  be  endangered  by 
exposure  to  unnecessary  risks  and 
intolerable  conditions. 

(c)  Safeguards  will  be  provided  to 
allow  emergency  forces  to  accomplish 
their  missions  without  undue  danger  of 
entrapment. 

(d)  Fire-protection  and  other  safety 
features  will  be  provided  to  minimize 
exposure  to  the  community  to 
unnecessary  risks  or  undue  danger. 

(e)  Safeguards  that  minimize  personal 
harm,  property  damage,  or  impairment 
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of  GSA  or  agency  operations  will  be 
provided  according  to  the  level  of  risk 
which  includes  the  number  of  persons 
involved,  the  value  of  the  property,  and 
the  importance  of  the  Federal  activity. 
3.  Section  101-20.109-3  is  recaptioned 


restrictive.  An  abatement  plan  shall  be 
prepared  when  corrective  actions 
require  more  than  30  calendar  days. 
This  plan  shall  contain  an  explanation 
of  why  the  corrections  are  delayed,  a 
proposed  timetable  for  the  abatement. 


documentation.  The  occupant  agency's 
liaison  shall  determine  that  there  are 
reasonable  grounds  to  believe  that  an 
unsafe  or  unhealthful  condition  exists 
before  presenting  the  situation  to  the 
GSA  buildings  manager. 


Dated;  December  18. 1980. 
R.  G.  Freeman  III, 

Administrator  of  General  Services. 

(FR  Doc.  80-40598  Filed  lJ-30-80:  8:45  am| 
BILLING  CODE  6S20-23-M 


changes  in  the  wildlife  mitigation  plan 
have  necessitated  changes  in  the 
Environmental  Assessment.  The 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  have 
now  been  completed.  Preparation  of  the 


that  no  filings  may  be  made  after  July  1, 
1982. 

*        *         *         «         * 

|I"R  Doc.  80-»0f!16  Filed  12-30-80;  8:4.'i  .im)  "* 
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of  GSA  or  agency  operations  will  be 
provided  according  to  the  level  of  risk 
which  includes  the  number  of  persons 
involved,  the  value  of  the  property,  and 
the  importance  of  the  Federal  activity. 

3.  Section  101-20.109-3  is  recaptioned 
and  revised  to  read  as  follows: 

§  1 0 1  -20. 1 09-3    Responsibilities  of 
agencies. 

Accidents  involving  personal  injury  or 
property  damage  to  buildings  and 
grounds  for  which  GSA  is  responsible 
will  be  reported  immediately  to  the 
appropriate  GSA  buildings  manager. 
Each  occupant  agency  shall  ensure  that: 

(a)  Operations  and  activities  and  their 
use  in  GSA-assigned  space  conform  to 
the  policies  of  §  101-20.109-1; 

(b)  All  reasonable  precautions  are 
taken  to  avoid  accidental  injuries,  work 
related  illnesses,  fires,  and  property 
damage;  and 

(c)  A  safety,  health,  and  fire 
protection  liaison  is  appointed  with  full 
authority  and  responsibility  to  represent 
the  occupant  agency  management  with 
the  GSA  buildings  manager. 

4.  Section  101-20.109-11  is  amended 
by  revising  its  caption  and  paragraph  (a) 
to  read  as  follows: 

§  101-20.109-11    Accident  prevention  and 
fire  protection  activities  of  occupant 
agencies. 

(a)  Periodic  inspections,  in  accordance 
with  Executive  Order  12196  and  29  CFR 
1960,  are  required  to  be  conducted  by 
the  occupant  agency  for  its  operations 
and  activities  to  include  their  assigned 
space  within  GSA  buildings  or  grounds. 
AH  substandard  building  conditions 
shall  be  documented  and  a  copy  of  the 
documentation  shall  be  provided  to  the 
GSA  buildings  manager  not  later  than  10 
workdays  after  identification  of  the 
substandard  condition.  These 
inspections  do  not  relieve  GSA  of  its 
responsibilities  for  these  areas,  nor  do 
inspections  by  GSA  or  others  relieve 
occupant  agencies  of  their 
responsibilities  for  maintaining  full 
knowledge  of  conditions. 
***** 

5.  Section  101-20.109-12  is  added  to 
read  as  follows: 

§  101-20.109-12    Correction  of  hazardous 
conditions. 

(a)  Conditions  within  the  occupant 
agency's  responsibility  to  correct,  which 
affect  GSA  buildings  and  grounds  and 
could  affect  any  GSA  employees  or 
other  agency  employees  in  the 
performance  of  their  responsibilities, 
shall  be  corrected  within  30  workdays  in 
accordance  with  20  CFR  1960  or 
established  occupant  agency  program 
requirements,  whichever  is  more 


restrictive.  An  abatement  plan  shall  be 
prepared  when  corrective  actions 
require  more  than  30  calendar  days. 
This  plan  shall  contain  an  explanation 
of  why  the  corrections  are  delayed,  a 
proposed  timetable  for  the  abatement, 
and  a  summary  of  steps  being  taken  in 
the  interim  to  protect  GSA  and  other 
agency  personnel  from  injury  or  illness 
and  GSA  buildings  and^rounds  from 
damage  by  the  unsafe  or  unhealthy 
working  condition.  The  occupant 
agency's  liaison  shall  send  a  copy  of  the 
hazard  correction  plan  to  the  GSA 
buildings  manager.  (Usually  this  plan 
will  be  the  same  as  required  by  29  CFR 
1960).  If  the  abatement  will  take  more 
than  60  workdays,  a  copy  of  the  plan 
shall  also  be  provided  by  the  GSA 
buildings  manager  to  the  appropriate 
GSA  regional  Accident  and  Fire 
Prevention  Branch.  Occupant  agencies 
may  correct  hazardous  conditions  in 
accordance  with  FPMR  101-20.105, 
which  establishes  authority  for  agencies 
to  procure  special  alteration  services  of 
not  more  than  $1,000. 

(b)  Conditions  considered  to  be  within 
the  scope  of  GSA's  responsibility  to 
correct  which  are  identified  in  occupant 
agency's  assigned  space,  shall  be 
forwarded  to  the  GSA  buildings 
manager  for  action.  The  resolution  steps 
are: 

(1)  Identification; 

(2)  Documentation; 

(3)  Presentation; 

(4)  Investigation; 

(5)  Determination;  and 

(6)  Resolution. 

(c)  To  correct  a  condition  considered 
to  be  within  the  scope  of  GSA's 
responsibility,  six  basic  steps  shall  be 
taken:  The  occupant  agency  shall 
identify,  document,  and  present  the 
problem  to  the  GSA  buildings  manager, 
after  which  GSA  will  investigate, 
determine,  and  resolve  the  problem. 
Identification  of  these  conditions  may 
be  by  an  occupant  agency  employee  or 
by  an  occupant  agency  safety  and 
health  and  fire  protection  specialist. 

When  an  imminently  dangerous 
situation  exists,  as  defined  by  29  CFR 
1960.28,  a  telephone  call  from  the 
occupant  agency's  liaison  to  the  GSA 
buildings  manager  shall  constitute  the 
occupant  agency's  identification, 
documentation,  and  presentation  of  the 
problem  to  GSA.  Otherwise,  a  report 
shall  document  the  hazardous  condition 
and  cite  references  to  specific  OSHA 
standards  violated.  Documentation 
should  include  inspection  reports, 
photographs,  sketches  or  drawings  for  a 
safety  problem,  and  an  industrial 
hygiene  survey  report  for  health 
problems.  The  OSHA  Form  No.  7 
(complaint)  may  be  used  as  part  of  the 


documentation.  The  occupant  agency's 
liaison  shall  determine  that  there  are 
reasonable  grounds  to  believe  that  an 
unsafe  or  unhealthful  condition  exists 
before  presenting  the  situation  to  the 
GSA  buildings  manager, 
(d)  GSA  action: 

(1)  Upon  a  documented  agency 
request,  GSA  will  investigate  reports  of 
unsafe  or  unhealthful  conditions.  This 
investigation,  when  requiring  an  onsite 
inspection,  shall  be  completed  within  24 
hours  for  imminent  danger  situations,  3 
working  days  for  potentially  serious 
conditions,  and  20  working  days  for 
other  safety  and  health  conditions. 

(2)  The  GSA  buildings  manager  will 
determine  a  plan  of  action  to  resolve  the 
problems  and  inform  the  agency  within 
5  working  days  after  the  investigation. 

(3)  Whenever  possible.  GSA  shall 
resolve  the  condition  within  20  working 
days  after  determining  the  plan  of  action 
and  shall  inform  the  agency  when 
resolution  has  been  completed. 

(4)  When  resolution  will  take  longer 
than  30  working  days,  the  GSA  buildings 
manager  shall  prepare  and  submit  to  the 
occupant  agency  liaison  an  abatement 
plan. 

(5)  GSA  shall  give  priority  in  the 
allocation  of  resources  for  prompt 
abatement  of  conditions. 

(6)  The  abatement  plan  shall  set  forth 
a  timetable  for  abatement  and  a 
summary  of  interim  steps  to  protect 
employees.  The  plan  shall  include  the: 
Location  of  the  hazard,  hazard 
assessment  (probability  of  occurrence 
and  potential  severity),  discussion  of  the 
hazard,  corrective  action  to  be  taken, 
specific  reference  to  OSHA  standard(s) 
violated,  justification  for  deferring 
corrective  action,  proposed  timetable, 
interim  corrrective  action,  and  the 
appropriate  management  signature. 

(d)  Actions  by  the  buildings  manager 
or  other  regional  management  personnel 
that  do  not  resolve  the  problem  to  the 
satisfaction  of  the  occupant  agency's 
management  may  be  formally  presented 
to  the  appropriate  GSA  Regional 
Administrator  by  the  occupant  agency's 
regional,  district,  or  equivalent 
management. 

(e)  Unsatisfactory  resolutions  by  GSA 
regional  management  may  be  formally 
presented  to  the  Administrator  of  GSA, 
Washington,  DC  20405,  by  the  agency 
head  or  an  authorized  designee. 

(f)  Hazardous  conditions  observed  in 
other  than  the  occupant  agency's 
assigned  space  should  be  brought  to  the 
attention  of  the  responsible  agency's 
occupant  liaison  for  required  action. 

(Sec.  205(c),  63  Stat.  390:  40  U.S.C.  4i96(c)) 
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T.  26  S.,  R.  8  E., 

Sec.  1.  NEViSEV4,  that  portion  lying  west  of 
the  McGregor  Range  (PLO  No.  1470).  and 
NWV4SEy4; 

Sec.  7.  SVeNEV*,  SEV4NWy4,  E'/zSW'k.  and 


burdensome  demands  that  the  import/ 
export  license  requirement  would 
impose  on  small  entities,  particularly 
small  businesses  and  Individuals  who 
onlv  occasionally  import  or  export 


Purpose  of  and  Need  for  the  Rule 

The  Service  has  received  considerable 
comment  that  the  license  requirement 
would  impose  disproportionately 
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Dated;  December  18. 1980. 
R.  G.  Freeman  III. 

.4  dm  in  is  tra  tor  of  Gen  era!  Services. 

IFR  Doc.  80-40598  Filed  lJ-30-80:  8:45  amj 
BILLING  CODE  6«20-23-M 

DEPARTMENT  OF  THE  INTERIOR 

Water  and  Power  Resources  Service 

43  CFR  Part  428 

Sale  of  Replacement  Farm  Units  to 
Teton  Flood  Victims 

AGENCY:  Water  and  Power  Resources 
Service,  Interior. 
ACTiON:  Final  rule. 

SUMMARY:  The  Department  of  the 
Interior  is  amending  its  regulations 
relating  to  the  sale  of  replacement  farm 
units  to  Teton  flood  victims.  The  first 
Environmental  Assessment  (EA)  on  the 
proposed  sale  of  5,955  acres  of  Idaho 
National  Energy  Laboratory  land  to 
victims  of  the  Teton  flood  was 
completed  on  )anuary  18, 1979.  The 
proposed  sale  was  authorized  by  the 
provision  of  Public  Law  95-238  which 
was  codified  into  43  CFR  428.  Fewer 
farmers  than  expected  qualified  for  farm 
units  under  the  regulations.  Also,  the 
proposed  wildlife  mitigation  plan  was 
modified  following  the  initial  EA.  These 
changes  made  it  necessary  to  modify  the 
original  EA.  Preparation  of  the 
environmental  documents  has  delayed 
the  sale  of  the  replacement  farm  units 
and  therefore  a  change  in  the 
regulations  is  necessarj'  to  reflect  the 
delay. 

date:  December  31, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.  David  Williamson,  Jr.,  Senior 
Staff  Assistant,  Land  Resources 
Management,  Operation  and 
Maintenance  Policy  Staff,  telcphone- 
(202)  343-5204. 

SUPPLEMENTARY  INFORMATION:  On  June 
5, 1976,  the  Teton  Dam  in  southeastern 
Idaho  failed  and  flooded  185  square 
miles  of  flat,  agricultural  lands.  Public 
Law  95-238  was  passed  by  Congress  on 
February  25, 1978.  This  Act  authorized 
the  Federal  Government  to  sell  up  to 
5.955  acres  of  the  Idaho  National  Energy 
Laboratory  (INEL)  lands  to  Teton  flood 
victims  whose  lands  were  damaged 
beyond  repair  by  the  failure  of  Teton 
Dam.  The  Water  and  Power  Resources 
Service,  Department  of  the  Interior, 
developed  regulations  codified  in  43 
CFR  428  to  define  qualified  farmers  and 
to  establish  procedures  and  time  tables 
for  the  sale  of  these  lands.  Subsequent 
changes  in  the  number  of  qualified 
farmers  reduced  the  acres  to  be  sold  and 


changes  in  the  wildlife  mitigation  plan 
have  necessitated  changes  in  the 
Environmental  Assessment.  The 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  have 
now  been  completed.  Preparation  of  the 
environmental  documents  has  delayed 
the  date  of  the  sale  of  the  INEL  lands  to 
the  qualifying  farmers  and  requires  that 
43  CFR  428.6  be  modified  to  reflect  this 
delay.  The  proposed  change  to  43  CFR 
428.6  was  printed  in  the  Federal  Register 
Vol.  45  No.  54  for  Tuesday,  March  18, 
1980,  page  17165-17166,  and  comments 
were  solicited.  No.  comments  were 
received;  therefore,  the  proposed 
modification  to  43  CFR  428.6  is  final  as 
proposed. 

The  principal  author  of  this  document 
is  Mr.  Terence  G.  Cooper,  Staff 
Assistant  for  Land  Resources 
Management,  Operations  and 
Maintenance  Policy  Staff,  Water  and 
Power  Resources  Service. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Dated:  December  22,  1980. 
Cecil  0.  .\ndrus. 
Secretary  of  the  Interior  and  Returned. 

Accordingly,  43  CFR  Part  428  is 
amended  by  revising  §  428.6(a)  to  read 
as  follows: 

§  428.6    Sale  of  replacement  farm  units. 

(a)  Replacement  farm  units  shall  be 
made  available  for  purchase  by 
qualifying  farmers  approximately  every 
6  months  starting  after  final 
doterminations  have  been  made 
identifying  the  qualified  farmers;  and 
within  approximately  120  dajs  after 
compliance  with  applicable  Federal 
laws  and  regulations,  including  the 
National  Environmental  Policy  Act  of 
19£9,  provided,  however,  that  sales  will 
be  limited  to  the  land  made  available  for 
this  piogram  pursuant  to  the  act  of 
February  25, 1978,  (92  Stat.  76)  and 
described  in  §  428.4(e)  hereof.  The 
Secretary  shall  notify  all  qualifying 
farmers,  in  writing,  of  the  date  the  first 
replacement  farm  units  will  be  offered 
for  sale  and  will  also  give  notice  of  the 
closing  date  on  which  the  qualifying 
farmer  may  file  an  intent  to  purchase  a 
replacement  farm  unit  from  those 
offered  for  sale  during  the  initial  sale 
period.  No  subsequent  notice  will  be 
provided;  however,  each  qualifying 
farmer  may  file  an  intent  to  purchase  at 
any  time  after  the  initial  sale  provided 


that  no  filings  may  be  made  after  July  1, 
1982. 

|I"R  Doc.  80-40616  Filed  12-30-80;  8;45  .im) 
BILLING  CODE  4310-O»-M 


Bureau  of  Land  Management 

43  CFR  Public  Land  Order  5736 

[NM-37654] 

New  Mexico;  Revocation  of  Public 
Land  Order  No.  3796 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  will  revoke  a 
withdrawal  pertaining  to  23,816.48  acres 
of  public  lands  and,  to  the  extent 
provided,  open  the  lands  to  the 
operation  of  the  public  land  laws 
generally. 

EFFECTIVE  DATE:  January  27, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stella  V.  Gonzales,  New  Mexico  State 
Office  505-988-6211. 

By  virtue  of  the  authority  contained  in 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  StaL 
2751;  43  U.S.C.  1714,  it  is  ordered  as 
follows: 

1.  Public  Land  Order  No.  3796  of 
August  17, 1965,  which  withdrew  the 
following  described  public  lands, 
administered  by  the  Bureau  of  Land 
Management,  from  entry  under  the 
agricultural  public  land  laws,  for  the 
protection  of  the  underground  water 
supply  in  the  Hueco-Bolson  Area,  is 
hereby  revoked: 

New  Mexico  Principal  Meridian 

T.  26  S.,  R.  4  E., 

Sec.  1.  N"E-'<.  S''2NVV'/4.  SVVV4.  and 

Sees.  3  to  11,  inclusive: 

Sec.  12.  W';:\E'i,  NW',4.  X'-iSWA, 

SEV4SW'.4.andSEVi; 
Sees.  13  to  15.  inclusive; 
Sees.  17  to  23,  inclusive: 
Sec.  24,  .\'V2NE'/4,  SWUNE'^,  N\VV4. 

NV2SW"/4,  NV^SEU,  a.id  SEViSE'i: 
Sec.  25.  NEV4.\E'4: 
Sec.  27.  N''2.  SW'4.  and  N'2SE'/4; 
Sees.  28  to  30,  inciiisivc: 
Sec.  31.  lot  6  and  E'-\E'  .; 
Sec.  33.  lots  1  to  4.  indu.s!ve.  and  NVs; 
Sec.  34.  lots  1  to  4,  inclusive,  and  NVa: 
Sec.  35.  lots  1  to  4,  inclusive,  NWy4NE'/4. 

SV2NEV4.  and  \VV''4. 
T.  26  S.,  R.  5  E., 
Sec.  5,  lot  1: 
Sec.  6.  lot  7: 

Sees.  10  to  12.  inclusive; 
Sec.  13,  NVz: 
Sec.  14,  NV2,  SWV4,  NV2SEV4,  and 

SW',4SEy4. 
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Statement  of  Basis  for  Omitting  Notice 
and  Comment 

Pursuant  to  5  U.S.C.  553(b)(B)  and  43 
CFR  14.5(b)(3),  the  Service  for  good 
cause  finds  that  notice  and  public 


Authority:  Lacey  Act  (18  U.S.C.  42-44); 
Endangered  Species  Act  of  1973  (16  U.S.C. 
1538(dHn.  1540(f));  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1382): 
Migratory  Bird  Treaty  Act  (16  U.S.C.  704, 
712):  Act  of  August  31, 1951,  Ch.  376,  Title  5, 


ending  December  15, 1980.  A  public 
hearing  on  the  proposal  was  held  in 
Washington,  D.C.,  on  December  8. 1980. 
The  comments  and  action  being  taken 
on  the  rules  finalized  in  this  publication 


,_; 1 1 — 1, 
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T.  26  S.,  R.  8  E.. 

Sec.  1.  NEV4SEV4.  that  portion  lying  west  of 
the  McGregor  Range  (PLO  No.  1470).  and 
NWV4SEy4; 

Sec.  7.  S'ANEV*.  SEy4NWV'4,  E'/zSW'k.  and 
SEV4; 

Sec.  8,  Sy!NEy4,  WV2,  and  SEV^i; 

Sec.  9,  SMiNVi  and  SV2; 

Sec.  10,  SViNMi,  NEy4SWV4,  and  SE'A; 

Sec.  17; 

Sec.  18,  E  Viand  E'/2WV2: 

Sec.  19,  EMjandEyzWVn: 

Sec.  20.  WV4W'/<!: 

Sec.  29,  NViNE'A  and  Ey2NWV4. 

The  area  described  aggregates 
23,900.59  acres  in  Dona  Ana  and  Otero 
Counties  of  which  84.11  acres  are 
privately  owned. 

2.  At  10  a.m.  on  January  27, 1981.  all 
the  lands  except  lot  1  sec.  5  and  lot  7 
sec.  6,  T.  26  S.,  R.  5  E.,  (private  lands), 
shall  be  open  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  existing  classification 
decisions  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  [anuary 
27, 1981,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  The  lands  have  been  and  continue 
to  be  open  to  applications  and  offers 
under  the  mineral  leasing  laws  and  to 
location  under  the  United  States  mining 
laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Division  of 
Technical  Services,  Bureau  of  Land 
Management,  P.O.  Box  1449,  Santa  Fe, 
New  Mexico  87501. 
Guy  R.  Martin, 

Assistant  Secretary  of  the  Interior. 
December  18, 1980. 

|KR  Ooc.  80-40604  Filed  12-30-60:  8:45  am] 
SILLING  CODE  4310-84-M 


Fish  and  Wildlife  Service 
50  CFR  Part  14 

Excepting  Certain  Persons  From  the 
Import/Export  License  Requirement 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule 


summary:  The  Service  amends  the 
import/export  iirt^n^p  requirement  fount! 
,in  50  CFR  Part  1 4   ■  -  except  any  person 
from  the  license         i  rement  if  the  value 
of  the  wildlife  tr       —rson  imports  and 
exports  during  ■  uiar  year  totals 

less  than  $25.r^  action  should 

relieve  the  dis  nately 


burdensome  demands  that  the  import/ 
export  license  requirement  would 
impose  on  small  entities,  particularly 
small  businesses  and  individuals  who 
only  occasionally  import  or  export 
wildlife  for  gain  or  profit. 

EFFECTIVE  DATE:  December  31, 1980. 

FOR  FURTHER  INFORMATION,  CONTACT: 

John  T.  Webb,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  Suite  300. 1375  K  Street,  NW. 
Washington,  D.C.  20005,  telephone  (202) 
343-9242. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  25, 1980  (45  FR  56668).  the 
Service  published  final  rules  revising  50 
CFR  Part  14  (Importation,  Exportation, 
and  Transportation  of  Wildlife)  to 
implement  provisions  of  a  number  of 
wildlife  laws  enforced  by  the  Service. 
As  part  of  that  rulemaking  and  under 
authority  of  the  Endangered  Species  Act 
of  1973  (ESA),  an  import/export  license 
requirement  was  imposed  on  any  person 
who  engages  in  business  as  an  importer 
or  exporter  of  fish  or  wildlife  unless  that 
person  imports  or  exports  certain 
excepted  wildlife  or  falls  within  one  of 
the  categories  of  persons  excepted  from 
the  requirement  by  the  rules.  Under 
section  9(d)  of  the  ESA  [16  U.S.C. 
15,38(d)l  it  is  illegal  for  any  person  to 
engage  in  business  as  an  importer  or 
exporter  of  fish  or  wildlife  (other  than 
certain  shellfish  or  fishery  products) 
without  first  having  obtained  permission 
from  the  Secretary  of  the  Interior.  On 
March  24, 1974  (39  FR  8357),  the  Service 
published  a  notice  granting  temporary 
permission  to  all  persons  needing  it.  To 
replace  the  temporary  permission  the 
Service  proposed  an  import/export 
license  on  March  27, 1978  (43  FR  12830]. 
After  two  comment  periods  and  two 
public  hearings  the  Service  retained  the 
license  requirement  with  certain 
exceptions  in  the  final  rules.  The  license 
requirement  goes  into  effect  on  January 
1.  1981. 

Licensees  must:  (1)  pay  $50  for  a 
license,  (2)  keep  certain  records  and 
retain  them  for  five  years,  (3)  allow 
Service  inspection  of  records  and 
inventories  of  imported  wildlife,  and  (4) 
file  requested  reports.  Certain  persons 
excepted  from  the  license  requirement 
by  50  CFR  14.92(b)  must  still:  (1)  keep 
records  which  fully  and  correctly 
disclose  each  importation  or  exportation 
of  wildlife  by  them  (2)  keep  records 
which  fully  and  correctly  disclose  the 
subsequent  disposition  by  them  of  the 
imported  or  exported  wildlife,  and  (3) 
allow  Service  inspection  of  records  and 
inventories  of  imported  wildlife. 


Purpose  of  and  Need  for  tlie  Rule 

The  Service  has  received  considerable 
comment  that  the  license  requirement 
would  impose  disproportionately 
burdensome  demands  on  small  entities, 
particularly  small  businesses  and 
individuals  who  only  occasionally 
import  or  export  fish  or  wildlife  for  gain 
or  profit.  The  license  fee  and  records 
which  must  be  kept  would  disrupt  the 
normal  business  practice  of  these  small 
entities  by  requiring  them  to:  (1)  adopt 
new  and  more  costly  business  practices 
to  comply  with  the  license  requirement, 
or  (2)  hire  additional  help  in  some 
instances  to  comply  with  the  more 
detailed  recordkeeping  and  possible 
reporting  requirements  of  the  license. 

Description  of  the  Final  Rule 

Any  person  who  engages  in  business 
as  an  importer  or  exporter  of  fish  or 
wildlife  does  not  have  to  obtain  an 
import/export  license  if  the  value  of  the 
wildlife  that  person  imports  and  exports 
during  a  calendar  year  totals  less  than 
$25,000.  This  exception  applies  to  all 
qualified  persons  who  engage  in 
business  as  importers  or  exporters  of 
fish  or  wildlife,  including  those  persons 
identified  by  50  CFR  14.91(c).  The  value 
the  Service  will  use  to  determine 
whether  the  excepted  dollar  value  has 
been  exceeded  is  the  value  declared  on 
the  Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife  (Form  3- 
177). 

Persons  Who  May  Qualify  for  the 
Exception 

Any  person  who  may  qualify  for  the 
exception  during  the  next  calendar  year 
and  has  submitted  a'n  application  for  an 
import/export  license  to  the  Service 
should  contact  the  Special  Agent  in 
Charge  to  whom  the  application  was 
submitted  as  soon  as  possible. 

National  Environmental  Policy  Act 

The  Service  prepared  an 
environmental  assessment  on  the  final 
rules  published  on  August  25, 1980  (45 
FR  56668),  which  included  a  discussion 
of  the  implementation  of  section  9(d)  of 
the  ESA.  That  assessment  forms  the 
basis  for  a  finding  that  this  final  rule  is 
not  a  major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

The  final  assessment  is  on  file  in  the 
Service's  Division  of  Law  Enforcement, 
1375  K  Street,  N.W..  Washington.  D.C, 
and  may  be  examined  during  regular 
business  hours. 
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notifies  NMFS  that  cash  payment  will  be 
made  before  January  1. 

A  second  commenter  asked  if  the 
owner  or  operator  of  the  foreign  vessel 
or  the  government  of  the  vessel's 


1^     r»rtJr»l-»Iir-ki      tV^/- 


Accordingly,  the  Assistant 
Administrator  waives  part  of  the  30-day 
delay  in  implementation  required  under 
the  Administrative  Procedures  Act.  The 
full  30-day  delay  for  the  new  effort  plan 


Name  of  Country;  Fishing  area  (BSA,  NWA, 
etc) 


Gear  type 


Type /size 
of  vessel 


Mam 
target 
species 


Approxi-  Estimated 

mate  dates  catch  per 
of  fishing  in        vessel 
FCZ  day 
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Statement  of  Basis  for  Omitting  Notice 

and  Comment 

Pursuant  to  5  U.S.C.  553(b)(B)  and  43 
CFR  14.5(b)(3),  the  Service  for  good 
cause  finds  that  notice  and  public 
procedure  on  this  amendment  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
import/export  license  requirement  takes 
effect  on  January  1, 1981.  50  CFR 
14.91(a);  45  FR  56678.  Persons  not 
excepted  from  the  license  requirement 
must  insure  that  a  complete  application, 
including  the  $50  fee,  is  received  by  the 
Service  before  that  date.  50  CFR 
13.11(d).  14.93(c);  45  FR  56673.  56678.  The 
purpose  of  this  amendment  is  to  except 
small  entities  from  the  excessive 
burdens  that  would  result  from  the 
application,  recordkeeping,  and  possible 
reporting  provisions  of  the  license 
requirement.  If  notice  and  an 
opportunity  for  public  comment  were 
provided  for  this  amendment,  it  would 
not  take  effect  before  January  1, 1981. 
and  the  small  entities  covered  by  this 
exception  would  be  forced  to  comply, 
within  a  very  limited  amount  of  lime, 
with  application  and  fee  requirements. 
Thus,  the  very  purpose  of  this 
amendment  would  be  defeated  if  notice 
and  an  opportunity  for  public  comment 
on  it  were  provided. 

Early  in  1981  the  Service  intends  to 
publish  a  document  in  the  Federal 
Register  which  will  provide  the  public 
with  an  opportunity  to  comment  on  all 
aspects  of  50  CFR  Part  14,  including  the 
import/export  license  requirement. 

Effective  Date  of  This  Rule 

Because  this  rule  is  a  substantive  rule 
which  grants  or  recognizes  an 
exemption  and  relieves  a  restriction,  the 
Service  has  determined  to  make  it 
effective  immediately  under  authority  of 
5  U.S.C.  553(d)(1)  and  43  CFR  14.5(b)(5). 

Classification  and  Regulatory  Analysis 

The  Department  has  determined  that 
this  document  is  not  a  significant  rule 
and  does  not  require  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Regulations  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  Part  14,  Subchapter  B, 
Chapter  I  of  Title  50,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  14— IMPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDLIFE 

1,  The  authority  citation  for  Part  14  is 
revised  to  read  as  follows: 


Authority:  Lacey  Act  (18  U.S.C.  42-44); 
Endangered  Species  Act  of  1973  (16  U.S.C. 
1538(dHn.  1540(f));  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1382): 
Migratory  Bird  Treaty  Act  (16  U.S.C.  704, 
712):  Act  of  August  31, 1951,  Ch.  376.  Title  5, 
sec.  501  (31  U.S.C.  483a);  Black  Bass  Act  (16 
U.S.C.  852c). 

2.  A  new  paragraph  (6)  is  added  to 
§  14.92(b)  to  read  as  follows: 

§  14.92    Exceptions  to  license  requirement 

***** 

(b)  *  *  * 

(6)  Any  person  if  the  value  [as 
declared  on  the  Declaration  for 
Importation  or  Exportation  of  Fish  or 
Wildlife  (Form  3-177)]  of  the  wildlife 
that  person  imports  and  exports  during  a 
calendar  year  totals  less  than  $25,000. 

Dated:  December  19, 1980. 
Lynn  A.  Greenwalt. 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  8CM0617  Filed  12-30-80;  8.45  am| 
BILLING  CODE  4310-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

Foreign  Fishing  Regulations;  Payment 
of  Fees 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA)/ 
Commerce. 
action:  Final  rule. 

SUMMARY:  NOAA  sets  the  surcharge  on 
foreign  fishing  fees  at  20  percent; 
establishes  new  fee  collection 
procedures;  and  provides  a  format  for 
the  effort  plan.  These  actions  will 
facilitate  the  payment  of  fees  and 
submission  of  effort  plans. 
EFFECTIVE  DATES:  January  1, 1981,  for 
the  amended  fee  collection  procedures 
and  20  percent  fee  surcharge;  January 
30, 1981,  for  the  effort  plan  format. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denton  R.  Moore,  Chief,  Permits  and 
Regulations  Division,  F/CM7,  National 
Marine  Fisheries  Service,  Washington. 
D.C.  20235,  Telephone:  (202)  634-7432, 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rulemaking  to  establish  a  new 
foreign  fishing  fee  collection  procedure, 
to  raise  the  surcharge  to  20  percent,  and 
to  provide  a  format  for  the  effort  plan 
was  published  on  November  13, 1980  (45 
FR  74948).  A  new  poundage  fee 
schedule,  proposed  in  the  same 
publication,  will  be  finalized  at  a  later 
date  but  before  January  1, 1981. 
Comments  were  invited  for  30  days. 


ending  December  15, 1980.  A  public 
hearing  on  the  proposal  was  lield  in 
Washington,  D.C,  on  December  8. 1980. 
The  comments  and  action  being  taken 
on  the  rules  finalized  in  this  pubhcation 
are  summarized  below. 

I.  Fishing  Vessel  and  Gear  Damage 
Compensation  Fund 

No  comments  were  received  on 
raising  the  initial  surcharge  collected 
from  10  percent  to  the  full  20  percent 
authorized  by  the  Fishermen's  Protective 
Act,  as  amended.  Several  commenters 
spoke  against  the  concept  of  the  Fund; 
however,  such  comments  are  beyond  the 
scope  of  this  rulemaking.  One 
conmienter  asked  NOAA  to  consider  the 
increased  surcharge  when  setting  the 
1981  poundage  fee.  This  will  be  done. 
Another  commenter  said  that  foreign 
vessel  owners  are  entitled  to  the 
information  on  how  the  Fund  is 
disbursed.  This  information  may  be 
made  available  under  a  Freedom  of 
Information  Act  request.  Foreign  nations 
are  advised  that  the  surcharge  portion  of 
the  letter  of  credit  or  cash  payment  for 
the  first  quarter  (see  part  III,  below)  will 
be  drawn  in  early  January.  NOAA  must 
take  this  action  to  recapitalize  the  Fund. 

II.  Effort  Plan 

One  comment  was  submitted  on  the 
effort  plan  format.  The  commenter 
asked  that  anticipated  foreign  fishing  in 
the  Pacific  billfish  and  sharks  fishery  be 
specified  by  geographical  area.  This 
comment  is  incorporated  into  the  final 
regulations.  The  commenter  also 
requested  that  effort  plans  be  required 
when  permits  are  submitted.  NOAA 
feels  it  cannot  do  so,  since  the  Federal 
government  requests  countries  to  submit 
permit  applications  in  October  for  the 
next  calendar  year.  The  allocations  are 
not  released  until  late  in  December  or 
afterwards.  It  would  be  unfair  to  require 
effort  plans  before  a  nation  knew  the 
quantity  and  location  of  its  allocation. 

III.  Fee  Collection  Procedures 

The  preamble  to  the  proposed 
rulemaking  explained  the  difficulties  of 
administering  the  present  fee  collection 
procedure,  which  requires  cash  payment 
for  the  allocation  in  advance  of  catching 
operations.  Establishing  a  letter  of  credit 
is  the  new  procedure.  The  NOAA  will 
draw  on  the  letter  of  credit  for  the 
poundage  fee  of  the  actual  catch  at  the 
end  of  each  quarter.  Most  commenters 
favor  this  new  procedure. 

One  commenter  asked  that  NOAA 
allow  a  cash  payment  in  lieu  of  the 
letter  of  credit  for  at  least  the  first 
quarter.  NOAA  is  granting  this  option  to 
each  foreign  fishing  nation  which 
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Exvessel  Values  Per  Metric  Ton — Continued 


species 


19ftO 
values 


Flounders 

Hake  (Pacific  whiting).. 


";«7 

«176 


for  collection  as  the  documentary 
demand  for  paym.ent  to  the  confirming 
bank.  If,  after  45  days  from  the  end  of 
the  quarter,  catches  have  not  been 
reconciled,  the  estimate  of  the  regional 
Director  will  stand  and  a  bill  will  be 
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notifies  NMFS  that  cash  payment  will  be 
made  before  January  1. 

A  second  commenter  asked  if  the 
owner  or  operator  of  the  foreign  vessel 
or  the  government  of  the  vessel's 
country  of  registry  would  establish  the 
letter  of  credit.  NOAA  has  no  preference 
when  only  one  vessel  owner  is 
harvesting  the  nation's  allocation;  the 
important  matter  is  that  a  single  letter  of 
credit  for  all  vessels  of  a  country  be 
established  and  maintained  in  a  United 
States  bank.  In  cases  where  more  thdn 
one  vessel  owner  harvests  a  national 
allocation,  failure  to  establish  or 
maintain  the  letter  of  credit  at  the 
required  levels  would  result  in  cessation 
of  all  fishing  on  the  national  allocation. 
The  vessel  owners  or  operators  should 
establish  the  mechanics  of  payment 
with  their  government  to  ensure 
continuity  of  their  fishing  privileges 
throughout  the  year. 

A  third  commenter  asked  if  the  letter 
of  credit  for  the  first  quarter  could  be 
established  for  less  than  25  percent  of 
the  1980  allocation  at  the  1981  price, 
since  less  than  25  percent  of  the  1980 
catch  was  taken  in  the  first  quarter.  The 
final  regulations  retain  the  25  percent 
requirement  in  order  to  minimize 
bookkeeping  and  to  keep  the  procedures 
as  simple  as  possible.  NOAA  will  draw 
quarterly  only  the  amount  needed  for 
fees  for  actual  catch  during  that  quarter. 
however.  The  concept  of  linking  the 
percentage  to  past  catch  performance 
has  merit,  and  NOAA  will  consider 
making  refinements  for  1982  as 
experience  is  gained  with  collection 
procedures. 

IV.  Other  Matters 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
these  amendments  do  not  constitute  a 
major  Federal  action  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  since  the 
amendments  will  not  affect  the  quantity 
of  fish  harvested.  Therefore,  no 
environmental  assessment  or 
environmental  impact  statement  is 
required.  The  Assistant  Administrator 
also  has  determined  that  these 
amendments  do  not  constitute  a 
significant  action  under  Executive  Order 
12044,  and  therefore  do  not  require  a 
regulatory  analysis. 

The  Assistant  Administrator  has 
determined  that  some  countries  may 
wish  to  begin  harvesting  their  1981 
allocation  on  January  1, 1981.  Therefore. 
the  increased  fee  surcharge  of  20  percent 
and  the  new  fee  collection  procedures 
must  be  effective  on  January  1, 1981. 


Accordingly,  the  Assistant 
Administrator  waives  part  of  the  30-day 
delay  in  implementation  required  under 
the  Administrative  Procedures  Act.  The 
full  30-day  delay  for  the  new  effort  plan 
is  not  waived. 

Signed  at  Washington.  D.C..  this  19th  day 
of  December.  1980. 
Robert  K.  Crowell. 

Deputy  Executive  Director,  National  Marine 
fisheries  Service. 

(IB  use  1801  etseq.  and  22  U.S.C.  1971  et 

srii ) 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  611  is  amended 
as  follows: 

1.  Section  611.15(a)(6)  is  amended  by 
removing  the  word  "or". 

2.  Section  611.15(a)  is  amended  by 
replacing  the  period  in  paragraph  (7) 
with  ";  or". 

3.  Section  611,15(a)  is  amended  by 
adding  a  new  paragraph  (8)  to  read  as 
follows: 

§611.15    Fishery  closure  procedures. 
(Amended] 


(8)  The  owner  or  operator  of  the 
foreign  fishing  vessel  has  not 
established  and  maintained  the  letter  of 
credit  required  in  §  611.22(a)(2)(ii). 


§611.20    [Amended] 

4.  Section  611.20,  Total  Allowable 
Level  of  Foreign  Fishing,  is  amended  by 
removing  paragraph  (c). 

5.  Section  611.21  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  61 1.21  Allocations    [Amended] 

«  *  *  *  * 

(b]  Effort  Plan.  (1)  After  the  Secretary 
of  State  notifies  each  foreign  nation  of 
its  allocation  or  reallocation  of  target 
speies,  each  such  nation  must  prepare 
and  submit  an  effort  plan  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  NMFS,  3300  Whitehaven  Street 
.NW.,  Washington.  D.C.  20235.  Effort 
plans  may  be  submitted  after  catching 
begins  if  adequate  time  to  prepare  the 
plan  does  not  exist  between  the 
allocation  or  reallocation  and  the  start 
of  catching,  but  the  plan  must  be 
submitted  before  30  days  have  elapsed 
after  a  corresponding  allocation  or 
reallocation.  The  effort  plan  should 
follow  this  format: 


Name  of  Country;  Fishing  area  (BSA,  NWA, 
etc) 


C=--VPe     ^^^ 


Mam 
target 
species 


Approxi-  Estimated 

male  dates  catch  per 
of  fishing  in        vessel 
FCZ  day 


In  the  Pacific  billfish  and  sharks 
fishery,  the  fishing  area  should  be 
further  subdivided  and  identified  as 
West  Coast,  Hawaii  and  Midway 
Islands,  Guam  and  Northern  Marianas 
Islands,  American  Samoa,  or  U.S. 
possessions. 

***** 

6.  Amend  §  611.22  as  follows: 

A.  In  §  611.22.  the  first  sentence  of 
paragraph  (a){l)(i)  is  revised. 

B.  Remove  paragraph  (a){2)(ii). 

C.  Revise  paragraph  (a)(2)(i)  in  its 
entirety. 

D.  Revise  and  redesignate  paragraph 
(a)(3)  as  new  paragraph  (a)(2)(ii). 

E.  Revise  and  redesignate  paragraph 
(c)  and  paragraph  (b).  remove  old 
paragraph  (b). 

F.  Add  a  new  subparagraph  (iii)  to 
paragraph  (a)(2). 

The  amended,  added  and  revised 
portion  of  §  611.22  reads  as  follows: 

§611.22    Fee  schedule  for  foreign  fishing 
permits. 

(a)  *  *  * 

(1)  Permit  fees,  (i)  Each  vessel  permit 
application  submitted  under  §  611.3 
must  be  accompanied  by  a  fee  of  $50.00 
per  vessel,  plus  the  surcharge  required 
under  paragraph  (b)  of  this  section. 

ir         *         * 

[2]  Poundage  fees,  (i)  The  poundage 
fees  for  each  allocated  species  is 
calculated  at  3.5  percent  of  the  actual 
landed  value  per  metric  ton  of  the 
species  to  U.S.  fishermen  for  the  most 
recent  year  for  which  such  data  are 
available.  The  following  ex-vessel  prices 
to  be  used  for  computing  fees  are  based 
on  U.S.  commercial  landings  price  using 
the  most  recent  reliable  information  for 
1979,  or  based  on  Japanese  prices  below: 

Exvessel  Values  Per  Metric  Ton 

Atlantic 

Bulterfish 'S927 

Hake,  red '  315 

Hake,  silver '369 

Herring,  river '113 

Mackerel,  Atlantic '530 

Other  finlish '  930 

Sharks  (except  dogfish) .^..  '1.091 

Squid— ///ex _ ^76 

Squid— io/(^o =993 

Pacific  and  North  Pacific: 

Atka  mackerel "223 

Cod.  Pacific *419 

Crabs.  Snow  (tanner)— QprZ/O '882 
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Exvessel  Values  Per  Metric  Ton — Continued 

Spe^es  vakil's 

Flounders '397 

Hake  (Pacific  whiting) »l?6 

Herring  sea— roeless '  165 

Herring,  sea— w/roe '1,488 

Jack  mackerel '154 

Oceari  perch *397 

Other  groundfish '56 

Pollock '220 

Rockfishes '  397 

Rockfish,  idiot ''  397 

Sablefish— Icngline M,587 

Satilefish— trawl 'Bf.l 

Snails  (meats) TiSa 

Squid '324 

Turbot    (including    arrow    tooth    flounder    and 

Greenland  turbot) ^285 

Western  Pacific; 

Dolphin '4., •554 

Other  billfish M.lll 

Seaniount  groundfish '397 

Sharks  (except  dogfish) '825 

striped  martin '2.816 

Swordfish '3,1136 

Wahoo "2.968 

'Maine,  Massachusetts,  Rhode  Island,  New  Ynrk,  N'fjw 
jersey,  and  \*ir)iiri!,i,  U.S.  landings — Januar>- Inne  1^"9. 

'VS.  l.indings.  New  York.  |aniidry-|une  lirH 

'Prices  in  japan,  lanuai-y-Iune  1979. 

*U.S.  landing!:.  Alaska,  September  1979 

^U.S.  landings,  Alaska,  season  price.  1^79. 

'U.S.  landings,  Washington,  Oregon  and  Califnrnid— 
Seplcm.ber  1979. 

'Based  on  price  for  U.S.  landings  of  northein  iinciiuvy — 
September  1979. 

'Hawaii  landings,  1978. 

•Ex-vessel  priuo  paid  in  1979  in  [.iprin  for  Scnic'l-i.aughl 
pollock. 

Note.— No  fees  wiH  be  charged  for  rallails  (grenadiers). 
This  species  is  taken  incidentally  in  the  sabieiish  longime 
fishery.  The  species  is  of  no  commercial  value,  a^d  is 
routinely  discarded  by  U.S.  and  foreign  lisliermen. 

(11)  Method  of  Payment  of  Poundaj^e 
Fees.  If  a  nation  chooses  to  accept  an 
allocation,  an  irrevocable  letter  of  credit 
must  be  established  and  maintained  for 
at  least  25  percent  of  the  previous  year's 
total  allocations  at  the  rate  in  paragraph 
(a)(2)(i)  of  this  section,  or  as  determined 
by  the  Assistant  Administrator,  pins  the 
surcharge  required  by  paragraph  (bl  of 
this  section.  The  Department  of 
Commerce,  NOAA,  must  be  designated 
as  the  beneficiary.  The  customer  must 
pay  all  service  charges.  The  letter  of 
credit  must  be  confirmed  by  a  Federally 
chartered  bank  in  the  United  States.  No 
catching  will  be  permitted  unless  (A)  the 
letter  of  credit  is  established,  and  (B) 
authorized  written  notice  of  its  issuance 
and  confirmation  are  provided  to  the 
Assistant  Administrator  at  the  address 
in  paragraph  (a)(1)  of  this  section.  No 
catching  will  be  permitted  if  the  amount 
of  the  letter  of  credit  falls  below  25 
percent  of  the  poundage  fee  plus  the 
surcharge  required  by  paragraph  (b)  of 
this  section. 

(iii)  Assessment  of  Poundage  Fees. 
Poundage  fees  will  be  assessed 
quarterly  for  the  actual  catch  during 
January-March,  April-June,  July- 
September,  and  October-December.  The 
appropriate  Regional  Director  will 
reconcile  catch  figures  with  each 
country,  following  the  procedures  of 
§  611.15(b).  When  the  catch  figures  are 
agreed  upon,  NOAA  will  present  a  bill 


for  collection  as  the  documentary 
demand  for  paym.ent  to  the  confirming 
bank.  If,  after  45  days  from  the  end  of 
the  quarter,  catches  have  not  been 
reconciled,  the  estimate  of  the  regional 
Director  will  stand  and  a  bill  will  be 
issued  for  that  amount.  If  necessary,  the 
catch  figures  may  be  refined  by  the 
Regional  Director  during  the  next  60 
days,  and  any  modifications  will  be 
reflected  in  the  next  quarter's  bill. 

(b)  The  owner  or  operator  of  each 
foreign  vessel  who  submits  a  vessel 
permit  application  under  paragraph 
{a)(l)  of  this  section  or  who  accepts  and 
pays  poundage  fees  under  paragraph 
(a)(2)  of  this  section  must  pay  a 
surcharge  equal  to  20  percent  of  the  fees. 
The  Assistant  Administrator  may 
reduce  or  waive  the  surcharge  if  he 
determines  that  the  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund  is 
capitalized  sufficiently. 

[I-R  Doc   BO-40,:(>"  Fil.d  12-30-80.  6:45  -imj 
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indebtedness;  (2)  matures  no  earlier 
than  the  latest  maturity  date  of  any  such 
indebtedness;  and  (3)  is  evidenced  by  a 
note  or  bond  which:  (A)  in  principal 
amount  equals  the  aggregate  of  the 

ni.fcf an/^ina  nrinr  inrloKf orlnocc  nine  flio 


obtaining  funds  to  purchase  residential 
real  property).  Second,  the  wraparound 
lender  must  have  funds  sufficient  at  all 
times  to  make  payments  on  the  prior 
encumbrances.  In  view  of  the  possibility 
nf  ar.r.plpratinn  nf  nrinr  lipniR.  a 


preemption  provisions.  Under  §  324  of 
the  Housing  and  Community 
Development  Act,  enacted  in  October, 
1980,  the  preemption  will  be  generally 
available  to  loans  secured  by  stock 

nllnratpH  in  a  rpRirlpntial  hniisinci 
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This  section   of   ttie   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Codes  and  Standards  for  Nuclear 
Power  Plants 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  considering  amending  its 
regulations  to  incorporate  by  reference 
new  addenda  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  The  sections  of 
the  ASME  Code  being  incorporated 
provide  rules  for  the  construction  of 
nuclear  power  plant  components  and 
specify  requirements  for  inservice 
inspection  of  those  components. 
Adoption  of  these  amendments  would 
permit  the  use  of  improved  methods  for 
construction  and  inservice  inspection  of 
nuclear  power  plants. 
DATES:  Comment  period  expires 
February  17, 1981. 

ADDRESSES:  All  interested  persons  who 
wish  to  submit  written  comments  or 
suggestions  in  connection  with  the 
proposed  amendments  should  send  them 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  examined  in 
the  Commission's  Public  Document 
Room  at  1717  H  Street  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.  Baker,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Phone  301-443-5999. 
SUPPLEMENTARY  INFORMATION:  On 
October  9, 1079  the  Nuclear  Regulatory 
Commissiori  published  in  the  Federal 
Register  (44  FR  57911,  44  FR  57912) 
amendments  to  its  regulation.  10  CFR 
Part  50,  "Licensing  of  Production  and 
Utilization  Facilities."  The  amendments 
revised  §  50.55a  to  incorporate  by 


reference  the  1977  Edition  and  Addenda 
through  the  Summer  1978  Addenda  to 
Section  III,  Division  1,  "Rules  for  the 
Construction  of  Nuclear  Power  Plant 
Components,"  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Section  XI, 
"Inservice  Inspection  of  Nuclear  Power 
Plant  Components, "  of  the  ASME  Code, 
Since  that  time  the  Winter  1978 
Addenda  and  Summer  1979  Addenda 
have  been  issued.  The  Commission 
proposes  to  revise  §  50.55a  to 
incorporate  by  reference  the  Winter 
1978  Addenda  and  Summer  1979 
Addenda  of  Section  III  and  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  Title  5  of  the  United 
States  Code,  notice  is  hereby  given  that 
adoption  of  the  following  amendments 
to  10  CFR  Part  50  is  contemplated. 

1.  In  §  50.55a,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  50.55a    Codes  and  standards. 

***** 

(b)(1)  As  used  in  this  section, 
references  '  to  Section  III  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  refer  to 
Section  III,  Division  1,  and  include 
editions  through  the  1977  Edition  and 
addenda  through  the  Summer  1979 
Addenda. 
***** 

2.  In  §  50.55a,  the  introductory  portion 
of  paragraph  (b)(2)  is  revised  to  read  as 
follows: 

***** 

(b](2)  As  used  in  this  section, 
references  '  to  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  refer  to 
Section  XI,  Division  1  and  include 
editions  through  the  1977  Edition  and 
addenda  through  the  Summer  1979 
Addenda,  subject  tc  the  following 
limitations  and  modifications: 
*         «         *         •         * 

(Sees.  lU'i  104,  161b.  and  i..  Pub.  L.  83-703;  68 
Stat.  936,  937,  948:  Sec.  201,  Pub.  L.  93-438,  88 
Slat.  1242;  (42  U.S.C.  2133,  2134,  2201[b)  and 
(i).  5841  J 

Dated  at  Bethesdn,  Md  .  this  22d  day  of 
Dec-.n.b,':-  M)bO. 


'Tiiese  uicoTpor'ition  by  reference  provisions 
were  approved  by  the  Director  of  the  federal 
Register  on  .March  17, 19~2,  May  4. 1973,  and 
February  7,  1978. 


For  the  Nuclear  Regulatory  Commission. 
William  J.  Dircks, 

Executive  Director  for  Operations. 

|re  Doc.  80-40671  r'iled  12-30-80:  8:45  ain| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  590 
[No.BO-8111 

Federal  Usury  Preemption 

Dated:  December  18, 1980. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  regulation. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  is  proposing  regulations  regarding 
the  status  of  wraparound  mortgages 
under  the  preemption  of  state  interest 
ceilings  applicable  to  Federally-related 
residential  first  mortgages.  The  Board  is 
also  proposing  amendments  to  the  usury 
preemption  regulations  in  order  to 
conform  those  rules  with  recent 
statutory  changes. 

DATE:  Comments  must  be  received  by: 
March  2, 1981. 

ADDRESS:  Send  comments  to  the  Office 
of  the  Secretary,  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  N.W., 
Washington,  D.C.  20552.  Comments  will 
be  available  for  pubhc  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Stewart,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  at  the  above  address.  Telephone 
number:  (202)  377-6457. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  by  §  501(f)  of 
Public  Law  96-221,  the  Federal  Home 
Loan  Bank  Board  is  proposing  an 
amendment  to  the  Regulations  for 
Federally-Related  Mortgage  Loans  (12 
CFR  Part  590)  to  make  the  Federal  usury 
preemption  applicable  to  certain  types 
of  loan  transactions  that  confer  rights 
equivalent  to  first-lien  loans. 

The  Board  has  been  asked  to  consider 
the  applicability  of  the  Federal  usury 
prEcmption  statute  to  wraparound- 
mortgage  loans  used  for  the  purchase  of 
residential  real  property.  As  described 
by  requestors,  a  wraparound-mortgage 
loan  is  a  purchase-money  loan  that:  (1) 
is  secured  by  a  lien  on  residential  real 
property  on  which  there  exists  one  or 
more  prior  liens  securing  prior 
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in  order  to  secure  or  protect  the  lender's 

lien; 

Provided,  that  such  lender  shall  at  all 

times  have  sufficient  funds  available  to 

satisfy  such  prior  indebtedness.  Lenders 


Education  to  prescribe  rules  of  conduct 
for  proceedings  before  the  Education 
Appeal  Board.  Rules  of  conduct  before 
the  Board  were  published  on  April  3, 
1980,  at  45  FR  221335-22640  as  45  CFR 

T^..  _i   -1  .A/-»  J   fn 1 : 1. 1 


parties  to  file  their  briefs  according  to  a 
schedule  as  soon  as  a  Panel  has  been 
assigned  to  hear  the  proceeding,  these 
amendments  should  also  help  the  Panel 
to  proceed  expeditiously  with  its 


.,*.    AS     CD     TTOOO 
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indebtedness;  (2)  matures  no  earher 
than  the  latest  maturity  date  of  any  such 
indebtedness;  and  (3)  is  evidenced  by  a 
note  or  bond  which:  (A)  in  principal 
amount  equals  the  aggregate  of  the 
outstanding  prior  indebtedness  plus  the 
additional  funds  advanced  by  the 
wraparound  lender;  (B)  requires 
payments  by  the  wraparound  borrower 
to  the  wraparound  lender  of  periodic 
installments  at  least  sufficient  to  make 
required  current  payments  on  the  prior 
indebtedness;  and  (C)  requires  the 
wraparound  lender  to  make  the 
payments  due  on  the  prior  indebtedness 
as  long  as  installments  are  received 
from  such  borrower.  In  addition,  the 
wraparound  lender  has  the  right  to  cure 
defaults  with  respect  to  any  prior 
indebtedness  or  to  satisfy  such 
indebtedness.  The  wraparound  lender 
also  has  the  right  to  obtain  from  the 
borrower  any  funds  it  advances  that  are 
necessary  to  secure  or  protect  its  lien. 

Unlike  a  conventional  first-mortgage 
transaction,  the  wraparound  borrower  is 
able  to  take  advantage  of  any  existing 
low-interest  loan  which  is  secured  by 
the  property.  Since  the  wraparound 
lender  advances  only  a  portion  of  the 
total  purchase  price,  the  combined 
interest  rate  on  the  wraparound  note 
can  be  much  lower  than  that  required  in 
a  comparable  first-mortgage  transaction. 
If  calculated  as  a  percentage  of  the  sums 
actually  advanced,  however,  the  interest 
rate  on  the  loan  may  exceed  state 
interest  rate  ceiUngs. 

Some  lenders  have  submitted  to  the 
Board  that  a  wraparound  mortgage  of 
the  type  described  above  would  confer 
greater  rights  to  a  wraparound  lender 
than  a  regular  second  mortgage  and 
would  be  sufficient  to  satisfy  the 
statutory  first-lien  requirement.  In  the 
event  of  default  by  the  wraparound 
borrower,  the  wraparound  lender  is  in  a 
positjon  to  keep  payments  on  the  initial 
lien  current  and  prevent  a  forclosure  of 
that  lien.  Thus,  the  wraparound  lender's 
rights  in  the  collateral  are  not 
necessr.;ily  subject  to  prior  satisfaction 
of  the  iniual  hen. 

The  Board  believes  ihat  in  certain 
circumstances  the  wraparound  mortgage 
described  above  would  have 
characteristics  and  would  confer  rights 
sufficient  to  satisfy  the  first-lien 
requirement  of  the  statute.  Under  the 
proposed  regulation,  a  wraparound 
mortgage  that  met  the  standards 
described  above  would  be  deem  to 
satisfy  the  statutory  first-lien 
requirement  if  it  also  met  the  following 
requirements.  First,  the  wraparound 
mortgage  must  be  created  as  part  of  a 
purchase-money  transaction  [i.e.,  a 
transaction  in  which  the  borrower  is 


obtaining  funds  to  purchase  residential 
real  property).  Second,  the  wraparound 
lender  must  have  funds  sufficient  at  all 
times  to  make  payments  on  the  prior 
encumbrances.  In  view  of  the  possibility 
of  acceleration  of  prior  liens,  a 
wraparound  lender  must  have  assets 
sufficient  to  satisfy  the  entire  preceding 
obligation  if  the  lender  is  to  have  the 
equivalent  of  a  first  lien. 

When  previously  asked  whether 
wraparound  mortgages  satisfied  the 
definition  of  first  lien  formerly  contained 
in  §  541.14  of  the  Regulations  for  the 
Federal  Savings  and  Loan  System  (12 
CFR  Subchapter  C).  the  Board's  Office 
of  General  Counsel  has  taken  the 
position  most  recently  that  wraparound 
mortgages  would  satisfy  that  definition 
only  if  the  Federal  association  recorded 
the  amount  of  prior  encumbrances  as  a 
habiUty  on  the  association's  books.  In 
this  way.  the  Board's  field  examiners 
would  be  made  aware  of  the  potential 
liability  and  could  ensure  that  the 
association  was  financially  able  to 
protect  its  investment. 

The  Federal  usury  preemption  statute, 
however,  applies  to  a  much  broader 
range  of  lenders  than  the  regulations  for 
Federal  associations.  The  Board  cannot 
assume  that  methods  developed  for 
regularly  supervised  and  examined 
lenders  will  have  equal  validity  if 
applied  to  the  other  lenders  covered  by 
the  statute.  The  proposal  therefore 
draws  a  distinction  between  lenders 
that  are  regularly  examined  and 
supervised  by  a  Federal  or  state 
authority  and  unsupervised  lenders. 
Regulated  lenders  would  meet  the 
requirements  for  first  lien  by 
establishing  a  habiHty  account 
descriptive  of  the  lender's  prior-lien 
obligation.  The  Board  specifically 
requests  comments  from  representatives 
of  unregulated  lenders,  such  as  mortgage 
bankers,  regarding  alternative  standards 
which  might  guarantee  that  such  lenders 
will  be  able  to  protect  themselves  in  the 
event  of  borrower  default.  Escrows  in 
the  amount  of  the  prior  indebtedness 
have  been  suggested  for  this  purpose. 

The  Board  is  of  the  view  that  the 
proposed  regulatory  amendment  would 
advance  the  stated  Congressional 
purposes  of  the  Federal  usury 
preemption  by  fostering  the  continued 
availability  of  home  financing.  By 
providing  financing  at  lower  rates  than 
the  prevailing  rate  on  other  mortgages, 
wraparound  loans  should  permit  greater 
numbers  of  households  to  purchase 
homes. 

The  Board  also  at  this  fime  is 
proposing  amendments  to  the 
Regulations  for  Federally-Related 
Mortgage  Loans  to  reflect  recent 
changes  in  the  statutory  usury 


preemption  provisions.  Under  §  324  of 
the  Housing  and  Community 
Development  Act,  enacted  in  October. 
1980,  the  preemption  will  be  generally 
available  to  loans  secured  by  stock 
allocated  in  a  residenfial  housing 
cooperative.  The  definition  of 
"Federally-related  loan"  has  also  been 
amended  to  include  loans  made  by 
individuals  financing  the  sale  or 
exchange  of  a  dwelling  used  as  a 
principal  residence. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  590,  Subchapter 
F.  Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

Regulations  for  Federally-Related 
Mortgage  Loans 

PART  590— PREEMPTION  OF  STATE 
USURY  LAWS 

1.  Amend  §  590.2(b)  by  removing  the 
period  at  the  end  of  subdivision  (b)(6)(ii) 
and  adding  ";  or",  and  by  adding  a  new 
paragraph  (b)(7)  to  read  as  follows: 

§  590.2    Definitions. 

«        •        *        *        * 

(b)  *  *  * 

(7)  Made  by  any  individual  who 
finances  the  sale  or  exchange  of 
residential  real  property  which  such 
individual  owns  and  which  such 
individual  occupies  or  has  occupied  as 
his  or  her  principal  residence, 

2.  Amend  §  590,2(c)  by  redesignating 
the  current  text  as  paragraph 

§  590.2(c)(1),  and  adding  a  new 
§  590.2(c)(2)  to  read  as  follows: 
***** 

(c)(1)  *  •  • 

(2)  "Loans  which  are  secured  by  first 
hens  on  real  estate"  shall  also  include 
purchase-money  loans  secured  by  liens 
on  property  subject  to  prior  liens 
securing  prior  indebtedness,  when  the 
loan  so  secured: 

(i)  matures  no  earlier  than  the  latest 
maturity  date  of  the  prior 
indebtednesses; 

(ii)  equals  in  principal  amount  the 
aggregate  of  the  outstanding  prior 
indebtedness  plus  the  additional  funds 
advanced; 

(iii)  requires  periodic  payments  by  the 
borrower  sufficient  to  meet  required 
current  payments  on  prior  indebtedness; 

(iv)  requires  the  lender  to  make 
payments  due  on  prior  indebtedness  as 
long  as  payments  are  received  from  the 
borrower; 

(v)  gives  the  lender  the  right  to  cure 
defaults  with  respect  to  any  prior 
indebtedness  or  to  satisfy  such 
indebtedness;  and 

(vi)  obligates  the  borrower  to 
reimburse  the  lender  for  sums  advanced 
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by  certified  mail,  return  receipt 
requested.  Because  the  implementation 
of  these  regulations  might  create  an 
immediate  burden  on  the  resources  of 
the  Board  and  the  parties,  the  Board's 

PV»aimorcnn  lAjill  rnnrrlinafp  pffnrtc  fn 


conduct  of  all  proceedings  before  the 
Board  that  involve  review  of  final  audit 
determinations  within  the  Board's 
jurisdiction  (see  §  78.2  Qurisdiction))  in 
which  the  amount  in  controversy  in  the 

nnnpal  is  Ipsa  than  "Bl (¥1.0(10. 


(c)  An  intervener  (see  S  78.43 
(Intervention))  whose  petition  to 
intervene  is  approved  by  the  Board 
Chairperson  prior  to  its  receipt  of  a 
notice  that  a  Panel  has  been  assigned  to 
hear  the  case,  shall  file  its  written 
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in  order  to  secure  or  protect  the  lender's 
lien; 

Provided,  that  such  lender  shall  at  all 
times  have  sufficient  funds  available  to 
satisfy  such  prior  indebtedness.  Lenders 
regularly  examined  and  supervised  by  a 
state  or  Federal  authority  will  be 
deemed  to  have  sufficient  funds 
available  if  the  amount  of  prior 
indebtedness  is  recorded  as  a  liability 
on  the  lender's  books. 

§590.3    [Amended] 

4.  Amend  §  590.3(a)(2)(ii)  by  striking 
out  the  word  "stock"  the  first  place  it 
appears  and  inserting  in  its  place  the 
words  "all  stock  allocated  to  a  dwelling 
unit",  and  by  striking  out  the  phrase 
"where  the  loan,  mortgage,  or  advance 
is  used  to  finance  the  acquisition  of  such 
stock". 

(Sec.  501(f)  of  the  Depository  Institutions 
Deregulation  and  Monetary  Control  Act.  Pub. 
L.  No.  96-221.  94  Stat.  161  (1980)) 

By  the  Federal  Home  Loan  Bank  Board. 
1. 1.  Rnn, 
Secretary. 

|FR  Doc.  80-4U(WS  Filed  12-30-00;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  78 

Education  Appeal  Board;  Proceedings 
agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  of  Education 
proposes  regulations  to  establish  new 
rules  for  expediting  the  conduct  of 
proceedings  before  the  Education 
Appeal  Board  involving  appeals  from 
audit  findings  in  which  the  amount  in 
controversy  in  the  appeal  is  less  than 
$100,000. 

DATE:  Comments  on  these  regulations 
must  be  received  on  or  before  February 
17. 1981. 

ADDDESSES:  Written  comments  should 
be  addressed  to  Mona  M.  Murphy, 
attorney-advisor.  Education  Appeal 
Board.  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.  Room  2141 
(FOB-6).  Washington.  D.C.  20202. 
Telephone  (202)  245-7835. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mona  M.  Murphy,  attorney-advisor  to 
the  Education  Appeal  Board.  Telephone: 
(202)  245-7835. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgrouud  and  Overview 

Section  451(e)  of  the  General 
Education  Provisions  Act.  20  U.S.C. 
1234(e),  authorizes  the  Secretary  of 


Education  to  prescribe  rules  of  conduct 
for  proceedings  before  the  Education 
Appnal  Board.  Rules  of  conduct  before 
the  Board  were  published  on  April  3. 
1980,  at  45  FR  22035-22640  as  45  CFR 
Part  lOOd  (Redesignated  at  45  FR  77368 
as  34  CFR  Part  78). 

The  Secretary  of  Education  proposes 
to  amend  these  rules  by  establishing 
procedures  that  will  expedite  the 
resolution  of  audit  disputes  in  which  the 
amount  in  controversy  in  the  appeal  is 
less  than  $100,000.  In  some  cases,  a 
Panel  of  the  Board  may  determine  that  a 
particular  dispute  raises  an  issue  of  such 
complexity,  significant  legal  precedence, 
or  other  compelling  factor,  that  the 
procedures  contained  in  these 
amendments  will  not  apply.  With  the 
recent  designation  of  appeals  from  final 
audit  determinations  in  discretionary 
grant  programs  to  the  Education  Appeal 
Board's  jurisdiction  however,  relatively 
uncomplicated  disputes  of  less  than 
$100,000  now  account  for  a  large  portion 
of  the  Board's  docket. 

It  is  in  the  public  interest  to  have  a 
more  expeditious  resolution  of 
uncomplicated  cases  appealed  to  the 
Board  which  involve  relatively  small 
amounts  of  money.  The  proposed 
amendments  to  the  Education  Appeal 
Board's  regulations  are  designed  to 
permit  the  Board  to  resolve  most  audit 
disputes  of  less  than  $100,000  in  a 
manner  that  is  both  expeditious  and 
fully  consistent  with  considerations  of 
fairness  and  equity.  They  simplify  these 
proceedings  by  establishing,  unless  the 
Board's  Panel  rules  otherwise,  a  fixed 
schedule  for  the  parties'  submissions, 
and  by  eliminating  certain-other 
provisions  that  are  not  necessary  to  the 
resolution  of  these  cases.  In  so  doing, 
the  proposed  amendments  retain  the 
basic  elements  of  practice  before  the 
former  Department  of  Health,  Education 
and  Welfare  Grant  Appeals  Board  in 
proceedings  involving  appeals  from 
audit  findings  in  discretionary  grant 
programs. 

Under  the  proposed  rules  of  practice 
and  procedure  for  cases  involving  small 
claims,  responsibility  for  the  prompt 
preparation  of  the  record  will  lie  with 
the  pa.-ties  themselves.  Before  audit 
disputes  reach  the  appeal  level,  most 
parties  already  have  had  an  opportunity 
to  examine  each  oiher's  supporting 
documonts  thoroughly.  Consequently,  if 
an  appeal  is  filed  with  the  Board,  the 
parties  to  the  proceeding  should 
imniRiliately  be  nb'.e  to  submit  their 
argu.'T.cnts  withr:jt  the  need  for  first 
convening  a  conference  with  the  Panel. 
At  this  stage  in  the  proceedings,  the 
assistance  of  the  Panels  should  be 
unnecessary.  Moreover,  by  requiring  the 


parties  to  file  their  briefs  according  to  a 
schedule  as  soon  as  a  Panel  has  been 
assigned  to  hear  the  proceeding,  these 
amendments  should  also  help  the  Panel 
to  proceed  expeditiously  with  its 
deliberations. 

These  amendments  also  specify  that 
the  Panel  may  convene  an  informal 
conference  or  opportunity  for  oral 
presentation  only  if  the  Panel  decides 
that  one  is  necessary,  either  to  help  it 
resolve  adequately  an  issue  of  fact  or 
law  or  to  assure  that  a  party  otherwise 
will  not  be  prejudiced.  The  Panel  usually 
will  have  the  benefit  of  a  complete 
record  when  deciding  whether  a 
conference  or  opportunity  for  oral 
presentation  is  necessary. 

B.  Summary  of  Major  Provisions 

1.  Submissions.  Within  90  days  of 
being  notified  that  the  Board  has 
assigned  a  Panel  to  hear  the  appeal,  the 
appellant  shall  file  with  the  Board  its 
brief,  discussion  of  the  issues,  or  other 
arguments  together  with  any  supporting 
documents  it  wishes  the  Board  to 
consider.  The  Department  of  Education 
official  who  issued  the  final 
determination  from  which  the  appeal  is 
taken,  or  other  designate  of  the 
Secretary,  shall  do  likewise  within  45 
days  of  receipt  of  the  appellant's 
submission. 

2.  Exchanges  of  Information.  The 
parties  are  encouraged  to  exchange  any 
relevant  information  before  the 
Secretary  of  Education,  or  the 
Secretary's  designate,  make  a  final 
determination  that  may  be  appealed  to 
the  Board.  After  an  appeal  is  filed,  the 
parties  are  expected  immediately  to 
conclude  any  exchanges  of  information 
in  order  to  avoid  any  conflict  with  the 
schedule  for  written  submissions. 

3.  Conduct  of  Hearings.  Conferences 
with  the  Panel  and  oral  presentations 
before  the  Panel  will  occur  only  when 
the  Panel  requests  them.  The  Panel  will 
provide  a  party  an  opportunity  to 
present  oral  testimony  or  argument  only 
when  it  determines  that  the  party  would 
otherwise  be  prejudiced  or  where  the 
case  includes  a  dispute  as  to  a  material 
fact  or  legal  issue  whose  resolution 
would  be  materially  assisted  by  oral 
testimony  or  argument 

4.  Pending  cases.  The  Chairman  of  the 
Education  Appeal  Board  will  notify  all 
parties  to  matters  pending  before  the 
Board  that  are  affected  by  these 
amendments  that  they  will  receive  a 
further  notice  that  a  Panel  h.;s  been 
assigned  to  hear  the  appeal.  The  Board 
Chairperson  will  also  notify  the  parties 
that  the  second  notice  wi!!  state  that  the 
parties  may  supplement  the  records  in  a 
manner  that  is  consistent  with  these 
amendments.  Both  notices  will  be  sent 
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(1)  A  party  may  be  prejudiced;  or 

(2)  The  Panel  may  be  unable  properly 
to  resolve  an  issue  of  material  fact  or 
law  raised  in  the  procedings, 

(c)  The  Panel  may  designate  one  of  its 

I k it-_J  iL.. 


regulations  for  these  programs  published 
in  this  issue  of  the  Federal  Register. 

Date:  December  23. 1980. 
Shirley  M.  Hufstedler. 

Secretary  of  Education. 


delay,  detention,  and  inspection  are 
govserned  by  Part  115;*  to  transfer  (with 
appropriate  revision),  from  §  123.3  to 
§  124.1,  all  procedural  guidelines  which 
relate  to  the  mailability  provisions  of 
Part  124:  and  to  reword  §S  123.3  and 
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by  certified  mail,  return  receipt 
requested.  Because  the  implementation 
of  these  regulations  might  create  an 
immediate  burden  on  the  resources  of 
the  Board  and  the  parties,  the  Board's 
Chairperson  will  coordinate  efforts  to 
assure  that  the  notices  stating  that 
Panels  have  been  assigned  are 
transmitted  in  an  orderly  manner.  All 
parties  to  matters  pending  before  the 
Board  are  urged  to  contact  the  Board 
Chairperson  immediately  in  order  to 
specify  any  scheduling  difficulties  they 
anticipate. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations  on 
or  before  February  17, 1981.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  notice. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2079,  FOB-6,  700  Maryland  Avenue, 
SW.,  Washington,  D.C.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
not  applicable) 

Dated:  December  22, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  to  Part  78  a  new 
Subpart  G,  to  read  as  follows: 

Subpart  G — Audit  Determinations:  Special 
Small  Claims  Procedure 

Sec. 

Sec.  78.101     Applicabiliiy  of  this  Subpart. 
Sec.  78.102    Relation  to  rules  in  Subpart  E. 
Sec.  78.103    Exchange  of  information. 
Sec.  78.104    Formal  submissions. 
Sec.  78.105    Additional  rule  on  evidence. 
Sec.  78.106    Written  submissions  normally 
required. 
Authority.  Section  1232  of  the  Education 
Amendments  of  1978,  Pub.  L  95-^61,  96  Stat. 
2347-2351  (20  U.S.C.  1234). 

Subpart  G— Audit  Determinations: 
Special  Small  Claims  Procedure 

§  78. 1 0 1    Applicability  of  ttils  Subpart 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  rules 
contained  in  this  Subpart  govern  the 


conduct  of  all  proceedings  before  the 
Board  that  involve  review  of  final  audit 
determinations  within  the  Board's 
jurisdiction  (see  §  78.2  Qurisdiction))  in 
which  the  amount  in  controversy  in  the 
appeal  is  less  than  $100,000. 

(b)  The  Panel  may  determine  that 
because  a  proceeding  raises  an  issue  of 
such  complexity,  significant  legal 
precedence  or  other  compelling  factor, 
the  rules  contained  in  this  Subpart  do 
not  apply  to  the  proceeding. 

(c)  The  rules  contained  in  this  Subpart 
do  not  apply  to  any  proceeding  in  which 
a  Panel  has  established  a  prehearing 
schedule  prior  to  the  effective  date  of 
these  regulations. 

(20  U.S.C.  1234(e)) 

§78.102    Relation  to  rules  In  Subpart  E. 

All  rules  of  practice  and  procedure 
contained  in  Subpart  E  (Practice  and 
Procedure)  apply  to  the  proceedings 
governed  by  this  Subpart  except  those 
contained  in  the  following: 

(a)  Exchange  of  information — §  78.50. 

(b)  Written  submissions  normally 
required— §  78.71. 

(20  U.S.C.  1234(e)) 

§  78.103    Exchange  of  information. 

There  is  no  discovery  as  conducted 
under  the  Federal  Rules  of  Civil 
Procedure.  The  parties  are  encouraged 
to  exchange  relevant  documents  and 
information  at  the  outset  of  the 
proceeding  in  a  timely  manner  in  order 
to  file  written  submissions  according  to 
the  schedule  set  forth  in  §  78.104 
(Formal  submissions). 

(20  U.S.C.  1234(e)) 

§  78.104    Formal  submissions. 

(a)  Within  90  calendar  days  of  either 
its  receipt  of  a  noUce  from  the  Board's 
Chairperson  that  a  Panel  has  been 
assigned  to  hear  the  case,  or  the 
effective  date  of  these  regulations  if  a 
Panel  had  already  been  assigned  but  no 
prehearing  schedule  has  been  directed, 
the  appellant,  in  all  cases,  shall  file  its 
written  submission  with  the  Board.  An 
appellant  that  had  already  filed  a 
written  submission  with  the  Board 
before  the  effective  date  of  these 
regulations,  may  file  a  further  written 
submission  within  the  same  period. 

(b)  Within  45  calendar  days  of  receipt 
of  the  appellant's  written  submission,  or, 
if  the  appellant  does  not  file  one,  within 
45  days  of  the  date  one  would  have  been 
due  for  filing,  as  provided  in  paragraph 
(a)  of  this  section,  the  Department 
official  who  issued  the  final  audit 
determination,  or  the  Secretary's 
designate,  shall  file  with  the  Board  a 
written  submission  of  its  case. 


(c)  An  intervenor  (see  S  78.43 
(Intervention))  whose  petition  to 
intervene  is  approved  by  the  Board 
Chairperson  prior  to  its  receipt  of  a 
notice  that  a  Panel  has  been  assigned  to 
hear  the  case,  shall  file  its  written 
submission — 

(1)  Within  the  period  provided  in 
paragraph  (a)  of  this  section,  if  the 
intervenor  contests  all  audit  findings  of 
which  it  has  an  interest; 

(2)  Within  the  period  provided  in 
paragraph  (b)  of  this  section,  if  the 
intervenor  concurs  in  all  audit  findings 
of  which  it  has  an  interest;  or 

(3)  Within  a  period  directed  by  the 
Panel  if  the  intervenor  neither  contests 
nor  concurs  in  all  of  the  audit  findings  of 
which  it  has  an  interest. 

(d)  In  the  event  that  an  intervenor 
(See  §  78.43  (Intervention))  has  its 
petition  to  intervene  approved  by  the 
Panel  after  the  Panel  is  assigned  to  hear 
the  case,  or  in  the  event  the  intervenor 
neither  contests  nor  concurs  in  all  audit 
findings  of  which  it  has  an  interest,  the 
Panel  promptly  will  direct  an 
appropriate  schedule  for  submissions  by 
all  parties  that  is  consistent  with  the 
time  periods  contained  in  this  section. 

(e)  Each  party's  submission  shall 
consist  of — 

(1)  A  brief,  or  other  statement  in 
support  of  its  position;  and 

(2)  Any  supporting  documents  which 
the  party  may  wish  the  Panel  to 
consider  as  evidence. 

(f)  Each  party  may  make  one  reply 
submission,  which  shall  be  filed  within 
20  calendar  days  of  the  date  of  the 
preceding  submission  of  the  opposing 
party. 

(g)  Unless  the  Panel  requests  them,  it 
will  not  accept  any  other  submissions 
from  any  party. 

(20  U.S.C.  1234(e)) 

§  78.105    Additional  rule  on  evidence. 

Unless  the  Panel  requests  a  party  to 
submit  evidence  for  the  Panel's 
consideration,  it  will  only  consider 
evidence  if  the  party  submitting  it  has 
complied  with  the  provisions  contained 
in  §  78.104  (Formal  submissions). 

(20  U.S.C.  1234(e)) 

§  73.106    Written  submissions  normally 
required. 

(a)  The  parties  shall  present  their 
positions  through  briefs  and  the 
submission  of  other  documents.  They 
also  may  request  an  informal  conference 
as  set  forth  in  §  78.62  (Conferences)  and 
an  opportunity  for  oral  argument  or  an 
evidentiary  hearing. 

(b)  The  Panel  will  not  convene  a 
conference,  an  evidentiary  hearing,  or 
an  opportunity  for  oral  argument  unless 
it  finds  that  without  one — 
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PART  123— NONMAILABLE  MATTER- 
WRITTEN,  PRINTED,  AND  GRAPHIC 

1.  Revise  123.3  to  read  as  follows; 

123.3    Advice  to  Mailers-Mailability 
Decisions 


this  Part  123  to  the  Inspection  Service 
refer  to  the  Postal  Inspection  Service 
and  its  authorized  personnel,  not  to 
military  investigative  services. 

PART  124— NONMAILABLE  MATTER— 


"MAIUNG  EXTREMELY  DANGEROUS 
MATERIALS.  AND  POTENTIALLY 
DANGEROUS  MATERL\LS  WHICH  ARE 
IMPROPERLY  PREPARED.  IS  PROHIBITED 
BY  LAW.  YOU  MUST  INSURE  THAT  YOUR 
MAIUNGS  COMPLY  WITH  THE  LAW.  ASK 
ABOUT  POSTAL  REOUIREMENTfi  REFORK 
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(1)  A  party  may  be  prejudiced;  or 

(2)  The  Panel  may  be  unable  properly 
to  resolve  an  issue  of  material  fact  or 
law  raised  in  the  procedings. 

(c)  The  Panel  may  designate  one  of  its 
members  to  attend  the  conference, 
argument  or  hearing  on  behalf  of  the 
Panel. 
(20  U.S.C.  1234(e)) 

|KR  Doc  80-40525  Filed  12-30-aft  8:45  ami 
BILLING  CODE  400IMI1-M 


34  CFR  Parts  655, 656, 658, 660,  and 
667 

International  Education  Programs 
agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking; 
Cross-reference. 

summary:  The  Secretary  proposes 
regulations  for  the  International 
Education  Programs  in  Title  34  of  the 
Code  of  Federal  Regulations; 

(a)  International  Education 
Programs — General  (Part  655). 

(b)  National  Resource  Centers  and 
Fellowships  Program  for  Language  and 
Areas  or  Language  and  International 
Studies  (National  Resource  Centers  and 
Fellowships  Program)  (Part  656). 

(c)  Undergraduate  International 
Studies  and  Foreign  Language  Program 
(Part  658). 

(d)  The  International  Research  and 
Studies  Program  (Part  660). 

(e)  The  International  Understanding 
Program  (Part  667). 

The  Secretary  invites  comments  on 
these  proposed  regulations. 

The  texts  of  the  regulations  on  which 
the  Secretary  invites  comments  are 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
final  regulations  and  will  govern  these 
programs  until  the  Secretary  issues  new 
regulations  based  on  public  comment. 
DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  2. 1981. 

ADDRESSES:  Comments  should  be 
addressed  to:  Dr.  Richard  Krasno, 
Deputy  Assistant  Secretary  for 
International  Education.  U.S  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (Room  3918.  ROB-3).  Washington. 
D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Krasno.  Telephone:  (202) 
245-975a 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

For  additional  details  on  how  to 
comment,  see  the  Preamble  of  the  final 


regulations  for  these  programs  published 
in  this  issue  of  the  Federal  Register. 

Date.  December  23. 1980. 
Stiirtey  M.  Hufstedler, 

Srrretary  of  Education. 

(Cultilog  of  Federal  Domestic  Assistance 
Numbers  84.015.  International  Studies 
Centers  and  Foreign  Language  and  Area 
Studies  Fellowships;  84.016.  International 
Studies  Programs;  84.017.  Foreign  Language 
and  Area  Studies  Research;  and  84.095, 
Citizen  Education  and  Cultural 
Understanding  Program) 

jFR  Oo(.  80-4051:4  Filed  12-30-80:  8:45  am| 
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POSTAL  SERVICE 

39  CFR  Part  111 

Advice  to  Postal  Customers  and 
Rendering  Decisions  on  the  Mailability 
of  Matter 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  This  proposal  would  clarify 
the  responsibilities  of  postmasters  and 
subordinate  employees  such  as 
acceptance  clerks  to  provide  advice  or 
make  determinations  concerning  the 
mailability  of  matter,  and  to  seek 
enforcement  of  laws  and  regulations 
prohibiting  the  mailing  of  certain  matter. 
It  would  also  emphasize  that  these 
functions  must  be  performed  consonant 
with  the  requirements  of  the  mail 
security  regulations  in  Part  115, 
Domestic  Mail  Manual. 
date:  Comments  must  be  received  on  or 
before  January  29. 1981. 
ADDRESS:  Comments  should  be  written 
and  directed  to  the  Assistant  General 
Counsel.  Consumer  Protection  Division, 
Law  Department,  U.S.  Postal  Service, 
Washington,  D.C.  20260.  Copies  of  all 
comments  received  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m..  Monday  through  Friday 
in  Room  9124.  U.S.  Postal  Service 
Headquarters.  475  L'Enfant  Plaza  West, 
SW.,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Davis.  Telephone:  (202)  245- 
4385. 

SUPPLEMENTARY  INFORMATION:  The 
Postal  Service  is  concerned  that 
Domestic  Mail  Manual  §  123.3  and 
portions  of  §  124.1  as  currently  worded 
might  be  misconstrued  to  permit 
unauthorized  opening  or  detention  of 
mail  thought  to  contain  nonmailable 
matter.  To  help  prevent  such 
occurrences,  it  is  proposed  to  state 
explicitly  that  these  provisions  do  not 
authorize  mail  opening,  delay,  detention, 
or  inspection  and  that  mail  opening, 


delay,  detention,  and  inspection  are 
govserned  by  Part  115;*  to  transfer  (with 
appropriate  revision),  from  §  123.3  to 
§  124.1,  all  procedural  guidelines  which 
relate  to  the  mailability  provisions  of 
Part  124;  and  to  reword  §§123.3  and 
124.1  in  part  to  make  clear  that 
postmasters  are  not  authorized  to  decide 
the  mailability  of  written,  printed,  or 
graphic  matter  (proposed  §  123.33),  but 
do  have  such  authority  with  respect  to 
articles  and  substances  (proposed 
§  124.124). 

Posters  will  be  displayed  at  mail 
acceptance  facilities  cautioning  the 
public  not  to  place  in  the  mails 
dangerous  materials  which  are 
nonmailable  (proposed  §  124.122). 
Acceptance  employees  will  refuse  to 
accept  articles  the  content  of  which  is 
described  by  the  mailer  or  otherwise 
revealed  to  be  a  nonmailable  substance 
and  will  also  refuse  to  accept 
substances  which  are  nonmailable  as 
packaged.  In  such  cases  the  mailer  will 
be  advised  of  the  reasons  why  the 
article  was  not  accepted  and  any 
preparation  and  packaging  requirements 
which  must  be  satisfied  before  the 
particular  substance  would  be 
acceptable  for  mailing.  Specific 
instructions  concerning  the  limited 
circumstances  under  which  actual  mail 
matter  may  be  withheld  from  dispatch 
or  delivery  (proposed  §§  123.34, 124.126) 
or  opened  or  inspected  (proposed 
§§  123,35, 124.122, 124.125)  would  be 
added. 

These  regulations  apply  to  the  military 
postal  system  at  home  and  overseas, 
military  postal  employees,  undelivered 
mail  which  is  or  has  been  in  the  custody 
of  that  system  and  those  employees,  as 
well  as  the  civilian  postal  system, 
civilian  postal  employees,  and 
undelivered  mail  which  is  or  has  been  in 
civil  postal  custody.  References  in  the 
proposal  to  the  Inspection  Service  are 
intended  to  refer  to  the  Postal  Inspection 
Service  and  not  to  military  investigative 
services. 

Although  exempted  by  39  U.S.C. 
§  410(a)  from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  §  553(b).  (c)) 
regarding  proposed  rulemaking,  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  of 
the  Domestic  Moil  Manual, 


'Part  115  was  adopted  in  substantially  its  present 
form  as  a  result  of  notice-and-comment  rulemaking 
conducted  in  1977  and  1978.  42  PR  18.754-18.758:  43 
FR  14,308-14.315.  Subsequent  minor  and  non- 
substantive amendments  were  proposed  and 
adopted  as  follows:  43  FR  40,812^0,815;  42,768- 
42,769;  44  FR  3,050-3,051;  3,056:  24.432-24.533;  37,229; 
39.742-39,855.  A  genera!  explanation  of  the  policy  of 
Part  115  and  the  legal  authority  for  it  accompanied 
the  proposal,  42  FR  18,754-16,756,  and  final  rule  as 
originally  adopted,  43  FR  14,308-14,312. 
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Transportation  Regulations);  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (Public  Law  91- 
513).  21  U.S.C.  801  et  seq.;  and  the  Gun 
Control  Act  of  1968  (Public  Law  90-618), 

1ft  II  <i  P   Q91  ot  efn   Pnatmastprs  must 


vehicle  master  keys  (124.6);  alcohol 
(124.8);  explosive,  incendiary  or 
hazardous  materials  or  devices  which 
may  present  an  immediate  threat  to 
persons  or  property  (124.2).  This 
Drovision  does  not  authorize  the  ooening 


by  the  Minnesota  Mining  and 
Manufacturing  CompSny  (3M).  This 
facility  produces  coated  paper  products 
with  10  paper  coaters  using  a 
combination  of  solvent  and  water  based 
coatinos.  some  of  which  result  in  the 
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PART  123— NONMAILABLE  MATTER- 
WRITTEN,  PRINTED,  AND  GRAPHIC 

1.  Revise  123.3  to  read  as  follows: 

123.3    Advice  to  Moilers-Mailability 
Decisions 

.31  General  Advice.  When  a  postal 
customer  seeks  advice  as  to  whether,  or 
under  what  conditions,  particular  matter 
described  in  123  may  be  mailed,  the 
customer's  attention  should  be  called  to 
any  relevant  provisions  of  this  part;  and 
the  customer  may  be  assisted  in  using 
and  understanding  these  provisions. 

.32  Mailer's  Responsibility.  The 
mailer  is  responsible  for  compliance 
with  applicable  postal  laws  and 
regulations  governing  mailability  and 
preparation  for  mailing,  as  well  as  non- 
postal  laws  and  regulations  pertaining 
to  the  possession,  treatment, 
transmission,  or  transfer  of  particular 
matter.  The  general  requirements 
applicable  to  preparation,  packaging, 
and  packing  of  mailable  matter  are 
contained  in  part  121.  Special 
requirements  applicable  to  preparation, 
packaging,  and  packing  of  potentially 
dangerous  matter  are  contained  in  part 
124. 

.33  Certain  Mailability  Decisions  Not 
Authorized.  Postmasters  are  not 
authorized  to  decide  whether  written, 
printed,  or  graphic  matter  is,  because  of 
its  content,  nonmailable.  Postmasters 
are  not  permitted  to  deny  entry  to  such 
matter,  or  exclude  it  from  the  mails.  As 
stated  in  123.31,  postmasters  should  call 
the  attention  of  prospective  mailers  of 
such  matter  to  any  apparently  relevant 
provisions  of  this  part.  If,  after  being  so 
informed,  the  mailer  requires  that  matter 
described  in  this  part  be  accepted  for 
mailing,  such  matter  must  be  accepted 
and  must  be  treated  as  provided  in 
123.34.  Written,  printed,  or  graphic 
matter  which  is  not  properly  prepared 
for  mailing  may  be  refused. 

.34  Referral  to  the  Inspection  Service. 
A  report  concerning  written,  printed,  or 
graphic  matter  found  in  the  mails  which 
appears  to  be  nonmailable  must  be 
forwarded  to  the  Inspection  Service,  ^ 
Such  matter  may  not  be  withheld  from 
dispatch  or  delivery  except  where  the 
Inspection  Service,  acting  in  accordance 
with  115.31a,  specifically  instructs  such 
withholding. 

.35  Opening  or  Inspection  of  Mail. 
Mail  may  not  be  opened,  detained, 
delayed,  or  inspected,  except  in 
accordance  with  Part  115. 

.36  Applicability  to  Military  Postal 
System.  This  Part  123  applies  to  the 
m.ilitary  postal  system,  its  employees, 
and  undelivered  mail  which  is  or  has 
been  in  the  official  custody  of  that 
system  and  its  employees.  References  in 


this  Part  123  to  the  Inspection  Service 
refer  to  the  Postal  Inspection  Service 
and  its  authorized  personnel,  not  to 
military  investigative  services. 

PART  124— NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES: 
SPECIAL  MAILING  RULES 

2.  In  124.1.  redesignate  .15  and  .151 
through  ,155  as  .14  and  .141  through  .145 
respectively,  and  revise  the  remainder 
of  the  sections  to  read  as  follows: 

124.1    General  Provisions 

.11  Scope.  The  basic  premise  of  the 
postal  mailability  statutes  is  that 
anything  "which  may  kill  or  injure 
another,  or  injure  the  mails  or  other 
property  .  .  .  ."  is  nonmailable. 
However,  there  are  a  number  of  specific 
statutory  exceptions  to  this  rule  which 
allow  particular  mailings  of  otherwise 
nonmailable  matter  under  specified 
conditions.  Specific  statutory  exceptions 
apply  to  live  scorpions,  poisonous  drugs 
and  medicines,  poisons  for  scientific 
use,  switchblade  knives,  firearms,  motor 
vehicle  master  keys,  abortive  and 
contraceptive  devices.  In  addition,  the 
statutes  provide  that  the  Postal  Service 
may  by  regulation  permit  the  mailing, 
under  prescribed  conditions  of 
preparation  and  packing,  of  potentially 
harmful  matter  which  is  not  "outwardly 
or  of  [its]  own  force  dangerous  or 
injurious  to  life,  health,  or  property." 
This  part  sum.marizes  the  statutory 
prohibitions  and  exceptions.  Publication 
52.  Acceptance  of  Hazardous,  Restricted 
or  Perishable  Matter,  repeats  the 
statutory  prohibitions  and  exceptions 
and  sets  forth  the  conditions  of 
preparation  and  packing  under  which 
the  Postal  Service  will  accept  for 
mailing  many  types  of  potentially 
harmful  matter  which  otherwise  would 
be  nonmailable.  See  part  123  for  rules 
relating  to  nonmailable  written,  printed, 
or  graphic  matter. 

.12  Rules  and  Procedures. 

.121  Mailer's  Responsibility.  The 
mailer  is  responsible  for  compliance 
with  applicable  postal  laws  and 
regulations  governing  mailability  and 
preparation  for  mailing,  as  well  as  non- 
postal  laws  and  regulations  pertaining 
to  the  shipment  of  particular  matter.  The 
general  requirements  applicable  to 
preparation,  packaging,  and  packing  of 
mailable  matter  are  contained  in  part 
121. 

.122  Dangerous  Materials  Notices 

Postmasters  and  other  managers  of 
postal  facilities  must  prominently 
display  in  Post  Office  lobbies, 
acceptance  areas,  and  at  self-service 
Postal  Centers  a  notice  containing  the 
following  language: 


"NIAIUNG  EXTREMELY  DANGEROUS 
MATERIALS.  AND  POTENTIALLY 
DANGEROUS  MATERLUS  WHICH  ARE 
IMPROPERLY  PREPARED,  IS  PROHIBITED 
BY  LAW.  YOU  MUST  INSURE  THAT  YOUR 
MAIUNGS  COMPLY  WITH  THE  LAW.  ASK 
ABOUT  POSTAL  REQUIREMENTS  BEFORE 
YOU  DEPOSIT  ANY  QUESTIONABLE 
MATERL\LS  INTO  THE  MAILS." 

.123  Procedure  for  Acceptance  Clerks. 

a.  If  the  content  of  an  article 
presented  for  mailing  is  described  by  the 
mailer  or  otherwise  revealed  to  be 
nonmailable,  the  acceptance  clerk  shall 
refuse  to  accept  the  article  and  shall 
explain  the  reasons  to  the  mailer. 
(Reference  Publication  52.  Acceptance 
of  Hazardous  or  Perishable  Articles  and 
Publication  42,  International  Mail). 

b.  Acceptance  clerks  must  be  on  the 
alert  for  substances  which  are 
nonmailable  as  packaged  and  where 
such  substances  are  identified,  shall 
advise  the  customer  of  the  particular 
preparation  and  packaging  requirements 
which  must  be  satisfied  before  such 
substances  are  acceptable  for  mailing. 
(Reference  Publication  52.  acceptance  of 
Hazardous  or  Perishable  Articles  and 
Publication  42.  International  Mail).  If  the 
customer  fails  to  demonstrate  that  the 
matter  is  mailable  as  packaged,  the 
employee  shall  refuse  to  accept  the 
article  and  shall  explain  the  reasons  to 
the  mailer. 

.124  General  Advice  to  Mailers.  When 
a  postal  customer  seeks  advice  as  to 
whether,  or  under  what  conditions, 
particular  matter  may  be  mailed,  or 
where  it  appears  likely  that  a  customer 
will  mail  dangerous  matter  (as  described 
in  part  124),  the  customer's  attention 
should  be  called  to  the  relevant 
provisions  of  part  124  and  any  official 
guides  to  mailing  such  articles  issued  by 
the  Postal  Service,  such  as  Publication 
52,  Acceptance  of  Hazardous.  Restricted 
or  Perishable  Matter.  Technical 
questions  concerning  the  proper 
preparation  or  packaging  of  matter  may 
be  referred  to  the  appropriate  Mail 
Classification  Center  where  necessary. 
The  scope  of  a  postmaster's  authority  to 
decide  whether  particular  matter  is 
nonmailable  under  124  and  to  exclude 
such  matter  from  the  mails  in 
accordance  with  that  decision  is 
determined  by  124.126.  Mail  may  not  be 
opened,  detained,  delayed,  or  inspected 
except  in  accordance  with  Part  115. 

.125  Other  Laws  and  Regulations. 
Particular  matter  may  be  mailable  under 
postal  statutes  and  regulations  but 
customers  may  have  responsibilities 
under  non-postal  statutes  and 
regulations  concerned  with  possession, 
treatment,  transmission,  or  transfer  of 
such  matter.  See,  for  example,  49  CFR 
Parts  100  through  177  (Department  of 
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be  directed  to:  Mr.  David  Arnold,  Air 
Programs  Branch  (3AH12),  Air,  Toxics 
and  Hazardous  Materials  Division.  U.S. 
Environmental  Protection  Agency, 
Region  III.  Curtis  Building.  10th  floor,  6th 
&  Walnut  SU-eets,  Philadelphia.  PA 


incineration  or  vapor  recovery  systems 
to  reduce  VOC  emissions,  the  DER  can 
grant  a  company  an  extension  for 
compliance  with  the  regulations.  3M  has 
requested  such  an  extension  in  order  to 
develop  and  implement  the  new  low 


limitations  established  in  Section  128.14. 
After  January  1. 1984.  a  record  of  all 
scheduled  outages  for  preventative 
maintenance  must  be  kept  for  the 
solventless  coating  process.  All  records 
required  must  be  kept  for  2  years,  and 
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Transportation  Regulations);  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (Public  Law  91- 
513),  21  U.S.C.  801  et  seq.;  and  the  Gun 
Control  Act  of  1968  (Public  Law  90-618). 
18  U.S.C.  921  et  seq.  Postmasters  must 
not  give  advisory  opinions  with  respect 
to  whether  the  mailing  of  particular 
articles  and  substances  (see  124)  would 
violate  or  comply  with  non-postal  laws 
and  regulations  which  are  administered 
by  agencies  other  than  the  Postal 
Service,  but  where  the  existence  of  such 
laws  or  regulations  is  known  to 
postmasters,  they  should  refer  the 
customer  to  the  appropriate  government 
agency  for  any  available  information. 
For  example,  postal  customers  with 
questions  about  the  interstate  shipment 
of  rifles  or  shotguns  should  be  referred 
to  the  Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Department  of 
the  Treasury,  Washington.  D.C.  20226.  or 
to  the  nearest  regional  administrator  of 
that  Bureau. 

,126  Authorized  Mailability  Decisions. 
Postmasters  may  decide  whether 
articles  and  substances  other  than 
written,  printed  or  graphic  matter  are 
nonmailable  and  must,  where 
appropriate,  refuse  to  accept  for  mailing 
such  matter  determined  to  be 
nonmailable.  When  necessary,  the  Mail 
Classification  Centers  should  be 
consulted  in  determining  mailability.  If 
the  mailer  desires  review  of  the 
postmaster's  decision,  the  postmaster 
shall,  with  the  mailer's  consent,  refer  a 
sample  and.  in  any  event,  send  a 
complete  statement  of  the  facts  to  the 
Director,  Office  of  Mail  Classification. 
Rates  and  Classification  Department. 
USPS  Headquarters  Washington.  DC 
20260.  After  the  Director's  decision  is 
rendered,  further  appeal  may  be  made 
by  the  mailer  in  accordance  with  39  CFR 
Part  953,  Rules  of  Practice  in 
Proceedings  Relative  to  Mailability. 
Postmasters  are  authorized  and  directed 
to  take  any  steps  reasonable  and 
necessary  to  protect  Postal  Service 
personnel  and  equipment  from  the 
effects  of  potentially  dangerous  or 
injurious  materials  or  substances  found 
in  the  mails  (See  221.3,  Administrative 
Support  Manual). 

.127  Referral  to  the  Inspection 
Service.  Matter  within  the  following 
categories,  when  found  in  the  mails, 
should  temporarily  be  withheld  from 
dispatch  or  delivery,  and  the  Inspection 
Service  should  immediately  be  advised. 
Such  matter  should  thereafter  be 
disposed  of  in  accordance  with 
instructions  promptly  furnished  by  the 
Inspection  Service:  nonmailable 
firearms  and  switchblade  knives  (124.4); 
controlled  substances  (124.5);  motor 


vehicle  master  keys  (124.6);  alcohol 
(124.8);  explosive,  incendiary  or 
hazardous  materials  or  devices  which 
may  present  an  immediate  threat  to 
persons  or  property  (124.2).  This 
provision  does  not  authorize  the  opening 
or  imspection  of  any  mail. 

.128  Referral  to  Office  of  Mail 
Classification.  All  matter  found  in  the 
mails  and  believed  to  be  nonmailable 
under  part  124,  except  matter  described 
in  124.127,  must  be  withheld  from 
dispatch  or  delivery,  but  a  report  fully 
describing  such  mailing  should  be 
referred  to  the  Director,  Office  of  Mail 
Classification.  Rates  and  Classification 
Department. 

.\Z9  Administrative  Appeals.  A  mailer  , 
aggrieved  by  any  mailability  decision  by 
the  Director  of  the  Office  of  Mail 
Classification  may  file  a  written  Notice 
of  Appeal  with  the  Recorder,  U.S.  Postal 
Service,  Washington,  D.C.  20260, 
together  with  a  copy  or  description  of 
the  determination  or  ruling  in  question. 
The  rules  of  procedure  for  the 
determination  of  such  appeals  are 
contained  in  39  CFR  Part  953,  Rules  of 
Practice  in  Proceedings  Relative  to 
Mailability. 

.13  Applicability  to  Military  Postal 
System.  This  Part  124  applies  to  the 
military  postal  system,  its  employees, 
and  undelivered  mail  which  is  or  has 
been  in  the  official  custody  of  that 
system  and  its  employees.  References  in 
this  Part  124  to  the  Inspection  Service 
refer  to  the  Postal  Inspection  Service 
and  its  authorized  personnel,  not  to 
military  investigative  services. 

(39  U.S.C,  401,  403,  404(a),  3001: 18  U.S.C. 
1701.  1702.  1703(a).  1715-1716) 
W.  Allen  Sanders, 
Associate  General  Counsel. 

|FR  Doc.  80--1U597  Filed  12-30-80:  8.45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 
1A-3-FRL  1716-81 

Proposed  Revision  of  Pennsylvania 
State  Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Commonwealth  of 
Pennsylvania  has  submitted  a  proposed 
revision  to  its  State  Implementation  Plan 
(SIP)  to  incorporate  an  Alternative 
Emission  Reduction  Option  Plan 
("bubble").  They  have  requested  that 
the  plan  be  approved  by  EPA  for  the 
Bristol,  Pa.  facility  owned  and  operated 


by  the  Minnesota  Mining  and 
Manufacturing  Company  (3M).  This 
facility  produces  coated  paper  products 
with  10  paper  coaters  using  a 
combination  of  solvent  and  water  based 
coatings,  some  of  which  result  in  the 
emissions  of  volatile  organic  compounds 
(VOC).  3M  is  proposing  to  install  a  new 
coater  using  innovative  solventless 
technology  which  will  replace  an  older 
coater  using  solvent-based  coatings. 
This  proposed  alternative  emission 
reductioivplan  will  allow  3M  to  control 
VOC  sources  to  a  greater  degree  where 
control  costs  are  low,  and  to  a  lesser 
degree  or  not  at  all  where  control  costs 
are  high,  provided  that  the  total 
emissions  from  the  affected  facility  are 
equal  to  or  less  than  total  emissions 
which  would  result  from  control  of  each 
source  as  required  under  the  approved 
Pennsylvania  SIP.  A  consent  order  and 
agreement  is  being  developed  to  allow  a 
21  month  extension  for  final  compliance 
with  the  proposed  regulations  in  order  to 
develop  and  implement  the  new  solvent 
technology.  The  Commonwealth  has 
requested,  and  EPA  has  agreed,  that  this 
bubble  SIP  revision  be  proposed 
concurrently  by  EPA  and  the 
Department  of  Environmental  Resources 
(DER)  in  order  to  expedite  the  approval 
process.  Assuming  that  there  are  no 
public  comments  which  would 
negatively  affect  the  approvability  of  the 
bubble,  and  that  the  bubble  proposal 
does  not  change  substantively  during 
the  public  comment  period.  DER  and 
EPA  can  then  concurrently  issue  final 
approval  of  this  bubble  plan.  However, 
if  this  proposal  is  changed  substantively 
or  this  proposal  is  affected  negatively  by 
public  comment.  EPA  will  repropose  this 
revision. 

date:  Comments  must  be  submitted  on 
or  before  January  30, 1981. 
addresses:  Copies  of  the  proposed  SIP 
revision  and  the  accompanying  support 
documents  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency, 
Air  Programs  Branch,  Curtis  Building, 
'  6th  &  Walnut  Streets.  Philadelphia,  PA 
19106.  Attn:  Patricia  Sheridan  (3AH10) 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of 
Air  Quality  Control.  200  North  3rd 
Street,  Harrisburg,  PA  17120,  Attn:  Mr. 
James  Hambright 
Public  Information  Reference  Unit. 
Room  2922,  EPA  Library,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  (Waterside  Mall). 
Washington,  D.C.  20460 
All  comments  on  the  proposed 
revision  submitted  on  or  before  January 
30, 1981,  will  be  considered  and  should 
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furnished  to  or  on  behalf  of  applicants 
and  recipients  in  a  consistent  manner  so 
as  not  to  disadvantage  a  recipient 
because  of  the  method  used  to  provide 
the  benefits  (vendor,  in-kind,  or  direct 


applicants  and  recipients  to  retain  some 
reserves  within  Federally  prescribed 
limits,  such  as  a  home,  car,  or  income 
producing  property.  States  may  also 
disregard  small  amounts  of  nonrecurring 

innnmo  ciirVi  ao  ViirfViftav  oift.Q  or  nnmp 


housing  agency  sends  the  family  a  check 
for  the  amount  of  the  difference  between 
the  utility  allowance  and  the  family's 
required  contribution.  Thus,  under  these 
particular  circumstances,  the  rent 
subsiHv  benefit  is  furnished  in  cart 
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be  directed  to:  Mr.  David  Arnold,  Air 
Programs  Branch  (3AH12),  Air,  Toxics 
and  Hazardous  Materials  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  Curtis  Building,  10th  floor,  6th 
&  Walnut  Streets,  Philadelphia,  PA 
19106,  Attn:  (AH025PA) 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Arnold  (3AH12),  U.S. 
Environmental  Protection  Agency, 
Region  III,  Air  Programs  Branch,  Curtis 
Building,  10th  floor,  6th  &  Walnut 
Streets,  Philadelphia,  PA  19106,  (215) 
597-7936. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  changes  to  the  Pennsylvania 
regulations  were  published  in  the 
Pennsylvania  Bulletin  on  November  15, 
1980.  "rhe  proposed  changes  will  allow 
the  implementation  of  an  Alternative 
Emission  Reduction  Option  (bubble) 
plan,  in  accordance  with  EPA's  "Bubble 
Policy"  published  in  the  Federal  Register 
on  December  11, 1979,  44  FR  71780.  DER 
and  EPA  are  processing  this  proposal 
concurrently.  The  public  hearing  was 
held  by  DER  on  December  17, 1980.  All 
comments  received  at  the  hearing  and 
any  written  comments  received  by  the 
DER  on  or  before  January  16, 1981  will 
be  considered. 

The  3M  facility  has  10  paper  coating 
machines  that  produce  pressure 
sensitive  tapes  using  solvent  and  water 
based  coatings.  The  Commonwealth  has 
adopted  regulations  requiring  a  74% 
reduction  of  potential  VOC  emissions 
from  these  coaters  by  a  compliance  date 
of  April  9, 1982.  This  proposal  will  result 
in  achievement  of  limitations  of  VOC 
emissions  equivalent  to  DER's  existing 
surface  coating  regulations  while  still 
allowing  the  use  of  high  solvent 
coatings.  This  would  be  accomplished 
by  the  replacement  of  one  solvent-based 
coater  with  a  coater  using  innovative, 
solventless  technology.  The  significant 
reduction  in  emissions  from  this  coater 
would  offset  the  emissions  from  the 
other  sources,  which  would  be 
controlled  to  a  lesser  degree  or  not  at 
all. 

ThereiV.re,  this  proposal  will  allow  3M 
to  impletr  ent  emission  controls  in  the 
most  cost  effective  manner.  The 
Company  estimates  its  savings  in 
pollution  control  costs  would  be  $3 
million  in  capital  expenditures  and  up  to 
$1  to  S2  miUion  in  annual  operating  and 
maintenance  costs.  However,  overall 
emissions  will  be  equal  to  or  less  than 
those  allowed  under  existing  regulations 
which  would  require  compliance  by 
April  9, 1982.  Under  these  regulations,  if 
a  company  requires  additional  time  to 
develop  and  implement  low  solvent 
(VOC)  technology,  when  the  alternative 
is  the  installation  of  energy  intensive 


incineration  or  vapor  recovery  systems 
to  reduce  VOC  emissions,  the  DER  can 
grant  a  company  an  extension  for 
compliance  with  the  regulations.  3M  has 
requested  such  an  extension  in  order  to 
develop  and  implement  the  new  low 
solvent  technology.  DER  is  proposing 
approval  of  such  an  extension  until 
January  1. 1984,  with  several 
incremental  reductions  in  the  interim 
period. 

The  proposed  regulation  developed  to 
implement  this  plan  will  become 
"Section  128.14,  Minnesota  Mining  and 
Manufacturing  Company,  Bristol, 
Pennsylvania"  of  the  Pennsylvania  Air 
Resources  Regulations.  Subsection  (a)  of 
this  Section  identifies  the  facility  and 
the  individual  sources  to  which  this  plan 
applies.  Subsection  (b)  prohibits  VOC 
emissions  from  these  sources  in  excess 
of  the  following: 

Time  Period  and  Tons  of  VOC 

April  10,  1^82  to  April  9, 1983—8500 
April  9.  1983  througii  December  31, 1983 — 

6300 
January  1. 1984  through  December  31, 1984 — 

7000 
January  1, 1985  through  December  31, 1985 — 

0500 
Afier  December  31, 1985,  annually— 5921 

Subsection  (c)  prohibits  emissions  of 
VOC's  fiom  these  sources  in  excess  of 
the  amounts  below: 

Tiwe  Period  and  Pounds  of  VOC  Per  Gallon 
of  Coating  (Minus  Water) 

April  10, 1983  to  December  31, 1983  averaged 

ever  the  entire  period — 3.20 
After  December  31. 1983  determined  as  a 

seven-day  running  average — 2.92 

Subsection  (d)  allows  the  use  of  a  15- 
day  running  average  instead  of  the  7- 
day  running  average  required  under 
Subsection  (c).  only  during  periods  when 
the  solventless  coater  is  shut  down  for 
preventative  maintenance.  These 
shutdowns  are  limited  to  no  more  than 
two  discrete  7-day  periods  in  any  one 
calendar  year.  Subsection  (e)  relieves 
this  facility  from  compliance  with 
Section  129.52(b)  of  Pennsylvania's  Air 
Resources  Regulations  when  it  is  in 
compliance  with  this  Section  and  any 
conditions  contained  in  the  operating 
permit  for  this  facility.  Subsection  (f) 
causes  the  cancellation  of  Section  128.14 
if  any  of  the  sources  listed  in  Subsection 
(a)  are  permanently  shut  down. 

In  order  for  DER  to  determine 
compliance  with  these  regulations, 
reporting  and  testing  requirements  have 
been  developed  as  conditions  in  the 
operating  permit.  3M  must  develop  and 
implement  a  record  keeping  system,  by 
process,  for  the  ten  coating  processes. 
Emissions  of  VOC  must  be  calculated 
using  methods  described  in  the 
Appendix  to  the  permit  for  each  of  the 


limitations  established  in  Section  128.14. 
After  January  1, 1984.  a  record  of  all 
scheduled  outages  for  preventative 
maintenance  must  be  kept  for  the 
solventless  coating  process.  All  records 
required  must  be  kept  for  2  years,  and 
must  be  available  upon  request  by  DER. 
In  addition,  test  results  of  potential  and 
actual  emissions  from  all  sources  in 
Subsection  128.14(a)  must  be  submitted 
to  DER.  and  one  coating  line  must  be 
converted  exclusively  to  water  based 
technology,  both  by  April  9, 1982. 
Finally,  semiannual  reports  are  required 
which  document  the  progress  of 
reductions  of  VOC  emissions  from  the 
ten  surface-coating  processes. 

The  public  is  invited  to  submit,  to  the 
address  stated  above,  comments  on 
whether  the  proposed  changes  to  the 
regulations  should  be  approved  as  a 
revision  of  the  Pennsylvania  SIP. 

The  Administrator's  decision  to 
approve  or  disapprove  the  proposed 
revision  will  be  based  on  the  comments 
received  and  on  a  determination  of 
whether  the  amendments  meet  the 
requirements  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  State  Implementation 
Plans. 

Note.— Under  Executive  Order  12044  EPA 
if  required  to  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whe'her  it  may  follow  other  "specialized" 
procedure.s.  I  have  reviewed  this  regulation 
and  determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 
(42  U.S.C.  Sections  7401-642) 

Dated;  December  17, 1980. 
Jack  J.  Schramm, 
Regional  A  dministrator. 

|FR  Doc.  80-4CO48  Fi!ed  12-30-60.  6Ab  ara| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  233 

Coverage  and  Conditions  of  Eligibility 
in  Financial  Assistance  Programs 
Treatment  of  HUD  Housing  Subsidies 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  This  proposed  regulation 
provides  that  in  determining  eligibihty 
for  and  the  amount  of  assistance  under 
the  AFDC  and  adult  assistance 
programs.  States  will  be  required  to 
treat  HUD  housing  subsidy  benefits 
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maximum  basis".  Suppose,  for  example, 
that  in  an  "as  paid"  State,  the  monthly 
rent  for  the  recipient's  apartment  is  $200 
including  utilities,  that  the  maximum 
rent  allowance  for  an  assistance  grant  is 
$250,  and  that  the  amount  determined  by 


and  adult  assistance  programs,  based 
solely  on  whether  or  not  their  monthly 
rent  payment  includes  or  excludes  the 
cost  of  utilities.  This  distinction 
depended  on  the  form  in  which  the 
subsidy  payment  was  made  and  is 


and  to  "attain  or  retain  capability  for 
maximum  self-support  and  personal 
independence."  Since  both  the  HUD  and 
the  public  assistance  programs  are 
designed  to  assist  needy  persons,  the 
administration  of  these  programs  should 
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furnished  to  or  on  behalf  of  applicants 
and  recipients  in  a  consistent  manner  so 
as  not  to  disadvantage  a  recipient 
because  of  the  method  used  to  provide 
the  benefits  (vendor,  in-kind,  or  direct 
cash  payments).  This  proposal  affects 
the  AFDC  program  under  title  IV-A  and 
the  adult  assistance  programs  in  Guam. 
Puerto  Rico,  and  the  Virgin  Islands 
under  tides  I.  X,  XIV.  and  SVI  (AABD) 
of  the  Social  Security  Act. 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 
ADDRESSES:  Prior  to  final  adoption  of 
the  proposed  regulation,  consideration 
will  be  given  to  any  comments 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore, 
Maryland  21203.  Copies  of  all  comments 
received  in  response  to  this  notice  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the 
Washington  Inquiries  Section,  Office  of 
Public  Affairs,  Social  Security 
Administration,  Department  of  Health 
and  Human  Services.  Room  1212  Switzer 
Building,  330  C  Street.  SW.,  Washington, 
DC.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Juanita  Henderson.  Office  of 
Family  Assistance.  Social  Security 
Administration,  2100  Second  Street  SW. 
Washington.  D.C.  20024.  telephone  (202) 
(245-2021). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Social  Security  Act  requires  the 
State  agency  administering  the  AFDC 
and  adult  assistance  programs  to  take 
into  account  the  income  and  resources 
of  each  individual  in  determining  his  or 
her  need  for  assistance  and  the  amount 
of  any  assistance  under  those  programs. 
In  general,  in  meeting  this  requirement. 
any  benefits  an  applicant  or  recipient 
may  use  to  meet  basic  subsistence 
needs  covered  by  an  AFDC  or  adult 
assistance  grant,  whether  paid  by 
Federal,  State,  or  local  governments,  are 
counted  unless  specifically  exempted. 
Present  regulations  mandate  the 
disregard  of  certain  types  of  benefits  as 
a  result  of  specific  provisions  in  the 
Social  Security  Act  or  the  enabling  acts 
of  the  programs  providing  those 
benefits.  In  addition,  the  current 
regulations  permit  the  States  some 
flexibility  in  meeting  the  needs  of  their 
applicants  and  recipients  by  allowing 
the  States  the  option  of  excluding 
certain  limited  types  of  income  and 
resources  from  consideration  in 
determining  eligibility  for  and  the 
amount  of  assistance.  For  example, 
States  have  been  permitted  to  allow 


applicants  and  recipients  to  retain  some 
reserves  within  Federally  prescribed 
limits,  such  as  a  home,  car,  or  income 
producing  property.  States  may  also 
disregard  small  amounts  of  nonrecurring 
income  such  as  birthday  gifts  or  home 
garden  produce  and  benefits  such  as 
payments  for  vocational  rehabilitation, 
paid  by  other  agencies  and 
organizations  provided  that  no 
duplication  exists  between  the 
assistance  paid  by  the  State  agency  and 
the  other  agency.  Federal  practice  also 
permits  States  to  disregard  the  value  of 
in-kind  benefits  and  vendor  payments, 
provided  to  or  on  behalf  of  applicants 
and  recipients.  Adoption  of  these  latter 
types  of  disregards  are  optional  with  the 
States.  Many  States  have  included  one 
or  more  of  these  options  in  their  State 
plans. 

One  type  of  Federal  benefit  for  which 
public  assistance  applicants  and 
recipients  are  frequently  eligible  is  rent 
subsidies  administered  under  the 
authority  of  the  Department  of  Housing 
and  Urban  Development  (HUD).  The 
U.S.  Housing  Act  of  1937.  as  amended, 
authorizes  two  basic  rent  subsidy 
programs  for  low  income  families,  the 
"public  housing"  program  and  the 
"Section  8"  program.  Families 
participating  in  these  programs  may  not 
be  required  to  pay  more  than  25  percent 
of  their  income  for  rent  and  utilities; 
HUD  subsidies  make  up  the  remainder 
of  the  cost.  Under  the  public  housing 
program,  an  apartment  in  a  public 
housing  project  is  provided  to  the 
family.  Under  the  Section  8  program, 
after  the  family  has  selected  a  suitable 
apartment  in  the  private  sector,  a  State 
or  local  public  housing  agency  (PHA) 
contracts  with  the  owner  of  the  housing 
and  pays  him  or  her  on  behalf  of  the   • 
eligible  family  to  supplement  the  rent 
paid  by  the  family. 

Where  utility  costs  are  paid  by  the 
owner  or  the  housing  project  and  are 
included  in  the  monUily  rental,  nothing 
else  is  required  besides  the  direct 
payment  to  the  owner  or  the  furnishing 
of  the  apartment  in  the  project  in  order 
to  furnish  the  full  subsidy  amount, 
However,  in  those  cases  where  the 
owner  or  the  housing  project  does  not 
include  the  cost  of  utilities  in  the 
monthly  rent,  the  public  housing  agency 
establishes  a  separate  monthly  utility 
allowance.  The  family  pays  its  utility 
costs  directly  and  the  amount  of  the 
utility  allowance  is  subtracted  from  the 
amount  the  family  is  required  to  pay 
each  month  as  rent.  If  the  family's 
monthly  utility  allowance  is  greater  than 
the  total  amount  of  the  family's  required 
contribution  for  rent  and  utilities,  the 
family  makes  no  rent  payment  and  the 


housing  agency  sends  the  family  a  check 
for  the  amount  of  the  difference  between 
the  utility  allowance  and  the  family's 
required  contribution.  Thus,  under  these 
particular  circumstances,  the  rent 
subsidy  benefit  is  furnished  in  part 
directly  to  the  owner,  in  the  case  of 
Section  8.  or  by  providing  an  apartment 
in  the  housing  project,  in  the  case  of 
public  housing  and  in  part  by  a  direct 
case  payment  to  the  participating 
family. 

Neither  the  Social  Security  Act  nor 
the  U.S.  Housing  Act  of  1937.  as 
amended,  mandates  the  exclusion  of 
these  HUD  rent  subsidy  benefits  in 
determining  eligibility  for  or  the  amount 
of  assistance  under  the  AFDC  and  adult 
assistance  programs.  Further,  HUD 
benefits  are  not  specifically  mentioned 
in  the  AFDC  and  adult  assistance 
program  regulations.  However,  we  have 
determined  that  of  the  54  States  (D.C. 
Guam,  Puerto  Rico,  and  the  Virgin 
Islands  are  viewed  as  States  for 
purposes  of  the  regulations),  33  States 
disregard  the  subsidy  payment  in  total 
under  one  or  more  of  the  optional 
methods  for  disregarding  income 
described  earlier,  while  21  States  take 
into  account  the  HUD  benefits  to  at 
least  some  degree.  Based  on  their 
treatment  of  these  benefits,  the  States 
can  be  divided  into  four  groups  as 
follows:  (1)  States  that  disregard  both  in- 
kind  or  vendor  payments  and  direct 
cash  payments  to  applicants  and 
recipients;  (2)  States  that  take  into 
account  both  the  in-kind  or  vendor 
payment  and  the  direct  cash  payment  to 
applicants  and  recipients;  (3)  States  that 
disregard  the  in-kind  or  vendor  payment 
but  count  any  direct  cash  payments  to 
applicants  and  recipients;  and  (4)  States 
that  take  into  account  the  in-kind  or 
vendor  payment  but  disregard  the  direct 
cash  payments  to  applicants  and 
recipients. 

The  States  which  take  into  account 
the  HUD  payments  (groups  (2),  (3)  and 
(4))  generally  do  so  in  one  of  two  ways. 
The  first  is  by  reducing  the  assistance 
grant  dollar  for  dollar  by  the  amount  of 
the  subsidy  payment  (up  to  the  amount 
included  in  the  grant  for  rent  and 
utilities  in  the  case  of  vendor  or  in-kind 
benefits).  For  example,  if  HUD  sends  the 
recipient  a  check  for  $30  the  State  will 
then  reduce  the  AFDC  grant  by  $30.  The 
second  method  for  taking  HUD 
payments  into  account  involves 
reducing  the  standard  of  need.  Under 
this  latter  method,  the  recipient  receives 
less  money  because,  as  a  result  of  the 
HUD  subsidy,  he  or  she  is  determined  to 
have  less  need.  This  occurs  in  States 
where  shelter  costs  are  included  in  the 
assistance  grant  on  an  "as  paid,  up  to  a 
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agencies  may  enter  into  contracts  with 
owners  of  existing  dwelling  units. " 
Direct  cash  payments  are  only  made  in 
limited  circumstances,  i.e.,  where  utility 
costs  are  not  included  in  the  applicant's 


program.  The  proposed  regulation  will 
cover  any  assistance  paid  with  respect 
to  a  dwelling  unit  under  the  U.S. 
Housing  Act  of  1937,  as  amended,  the 
National  Housing  Act,  section  101  of  the 


not  exceed  the  maximum  set  for  them  by 
HUD.  On  the  other  hand,  assume  that 
the  Jones  family's  utilities  are  not 
included  in  their  rent  and  cost  $100  a 
month.  Assume  that  the  same  State  will 
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maximum  basis".  Suppose,  for  example, 
that  in  an  "as  paid"  State,  the  monthly 
rent  for  the  recipient's  apartment  is  $200 
including  utilities,  that  the  maximum 
rent  allowance  for  an  assistance  grant  is 
$250,  and  that  the  amount  determined  by 
HUD  as  the  recipient's  25  percent  rent 
and  utilities  contribution  for  the  Section 
8  program  is  $100.  In  this  situation,  the 
recipient  will  pay  his  or  her  landlord 
$100  and  HUD  will  pay  the  landlord  the 
remaining  $100.  In  calculating  the 
recipient's  monthly  assistance  grant  the 
State  includes  $100  for  shelter.  The 
am.ount  of  the  rent  "paid"  by  the 
recipient  does  not  include  the  amount  of 
subsidy  paid  to  the  landlord  by  HUD. 
Thus,  the  shelter  portion  of  the  grant  is 
reduced  to  the  amount  which  the 
recipient  actually  pays  the  landlord  for 
rent.  In  the  case  where  no  rent  is  paid  to 
the  landlord,  no  payment  is  included  in 
the  grant. 

Recently  both  HUD  and  certain 
recipient  groups  have  voiced  concern 
about  the  negative  effects  that  the 
different  treatment  resulting  from  partial 
disregards  of  housing  subsidy  benefits 
has  on  public  assistance  applicants  and 
recipients  and  on  ths  efficient 
administration  of  both  the  welfare  and 
housing  subsidy  programs.  For  example, 
take  the  case  of  a  State  which 
disregards  in-kind  or  vendor  payments 
but  counts  any  direct  cash  payments  to 
the  applicant  or  recipient.  In  this  case, 
where  the  housing  agency  m.akes  a  cash 
payment  directly  to  the  recipient,  the 
State  agency  reduces  the  monthly 
assistance  grant  accordingly.  This 
adjustment  by  the  State  agency,  which 
decreases  the  recipient's  total  income, 
results  in  a  recomputation  by  the  PHA 
of  the  amount  of  the  HUD  cash  subsidy 
payable  to  the  recipient,  and  this  is  turn 
causes  another  further  adjustment  of  the 
monthly  assistance  grant.  After  several 
rounds  of  readjustment  by  both 
agencies,  the  rounding  off  process  used 
by  the  housing  agency  results  in  no 
further  increases  in  the  HUD  subsidy 
amount.  The  net  effect  of  this  cycle  is 
that  the  recipient  receives  the  same  total 
amount  of  cash  assistance  as  he  or  she 
did  before  the  HUD  subsidy  payments 
were  made,  but  from  a  slightly  different 
source.  In  this  direct  cash  payment 
situation,  as  distinguished  from  the 
situation  where  all  HUD  subsidy 
payments  are  paid  directly  to  the  owner 
or  an  apartment  if  furnished  to  the 
family,  an  applicant  or  recipient  does 
not  realize  the  full  benefit  of  the. HUD 
subsidy. 

Thus,  within  particular  States,  two 
similarly  situated  applicants  or 
recipients  have  actually  received 
disparate  treatment  under  the  AFDC 


and  adult  assistance  programs,  based 
solely  on  whether  or  not  their  monthly 
rent  payment  includes  or  excludes  the 
cost  of  utilities.  This  distinction 
depended  on  the  form  in  which  the 
subsidy  payment  was  made  and  is 
highly  arbitrary.  One  applicant  or 
recipient  received  the  full  benefit  of  the 
housing  subsidy  while  the  other 
received  only  a  partial  benefit.  No 
considerations  of  need  were  involved  in 
producing  this  result;  in  fact,  it  may  have 
been  the  poorest  families  who  were 
denied  full  benefits  most  often  since 
their  "25  percent  of  income"  rent 
contribution  would  necessarily  be  less 
than  that  of  a  family  with  greater 
income  and  resources.  Furthermore, 
with  the  ever  escalating  costs  of  fuel,  we 
anticipate  that  the  numbers  of 
applicants  and  recipients  who  are 
adversely  affected  by  this  difference  in 
the  treatment  of  direct  and  in-kind  or 
vendor  payments  will  continue  to  grow. 
We  propose  to  deal  with  this  problem 
by  amending  the  regulations  to  require 
States  to  treat  HUD  housing  subsidy 
payments  in  a  more  uniform  manner 
which  assures  that  applicants  and 
recipients  are  not  denied  the  benefits  of 
those  payments  solely  because  of  the 
manner  or  form  in  which  the  subsidy 
benefits  are  calculated  or  paid.  Under 
this  approach  States  would  still  retain 
the  option  of  including  or  excluding 
HUD  housing  benefits  in  determining 
eligibility  for  and  the  amount  of  benefits 
under  the  AFDC  and  adult  assistance 
programs.  However,  once  this  option  is 
exercised,  in  implementing  its  decision 
the  State  would  be  required  to  treat 
HUD  housing  subsidies  as  a  single  type 
of  benefit  regardless  of  whether  it  was 
paid  or  provided  directly  to  the 
applicant  or  recipient  or  made  on  his  or 
her  behalf  to  a  third  party.  This  change 
in  the  regulafions  will  eliminate  the 
current  disparity  that  exists  within 
certain  States  and  will  also  eliminate 
the  administrative  burden  which  occurs 
because  of  the  series  of  adjustments  in 
the  computation  of  housing  subsidy  and 
grant  amounts. 

Basis  of  the  Change 

We  are  proposing  to  make  this 
regulatory  change  for  several  reasons. 
First,  we  believe  it  fiirthers  the  purposes 
of  both  the  Social  Security  Act  and  the 
U.S.  Housing  Act  of  1937  in  assisting 
needy  families.  The  purpose  of  the  HUD 
statute  to  "remedy  the  unsafe  and 
unsanitary  housing  conditions  and  the 
acute  shortage  of  decent,  safe,  and 
sanitary  dwellings  for  families  of  low 
income"  is  clearly  consistent  with  the 
goals  of  the  public  assistance  programs 
to  help  individuals  and  families  to 
"maintain  and  strengthen  family  life" 


and  to  "attain  or  retain  capability  for 
maximum  self-support  and  personal 
independence."  Since  both  the  HUD  and 
the  public  assistance  programs  are 
designed  to  assist  needy  persons,  the 
administration  of  these  programs  should 
be  coordinated  to  the  maximum  extent 
possible.  Consequently,  we  believe  that 
when  HUD  discharges  its  obligation  to 
provide  housing  and  utility  subsidy 
benefits  in  part  by  making  vendor 
payments  to  landlords  or  furnishing 
apartments  and  in  part  by  making  direct 
cash  payments  to  public  assistance 
applicants  and  recipients,  these 
payments  should  not  be  treated  in  two 
different  ways  in  determining  eligibility 
for  and  the  amount  of  assistance  under 
the  public  assistance  programs. 

Moreover,  the  public  assistance 
programs  under  the  Social  Security  Act 
have  always  included  in  their 
requirements  an  underlying  standard  of 
equity  and  uniformity  (see  45  CFR 
233.20(a)(1)).  Basically,  this  standard  has 
required  that  classifications  included  in 
State  plans  assure  equitable  and 
uniform  treatment  for  all  persons  who 
are  in  the  same  or  very  similar 
circumstances.  Under  this  principle, 
different  treatment  of  groups  of  people 
could  only  be  justified  if  there  was  some 
vaifd  way  to  distinguish  those  persons 
who  would  not  receive  benefits  from 
those  who  would,  in  the  light  of  the 
goals  of  the  public  assistance  programs 
established  by  the  Social  Security  Act. 
While  the  types  of  optional  disregards 
selected  by  those  States  which  only 
partially  exclude  HUD  housing  benefits 
from  consideration  in  determining 
eligibility  for  and  the  amount  of 
assistance,  in  all  likelihood,  were  not 
designed  to  exclude  certain  applicants 
and  recipients  or  to  create  inequities, 
that  has  been  the  actual  effect.  The 
proposed  regulation  would  amend  the 
existing  regulations  to  extend  the 
principle  of  equitable  treatment  to  this 
particular  situation. 

Finally,  we  view  this  change  as  falling 
within  the  Secretary's  authority  to. 
specify  rules  which  are  necessary  for 
the  proper  and  efficient  administration 
of  the  public  assistance  programs. 
Essentially,  the  HUD  housing  subsidy 
programs  are  in-kind  or  vendor  payment 
programs.  With  respect  to  the  public 
housing  program,  the  Secretary  of  HUD 
is  authorized  to  "make  annual 
contributions  to  public  housing  agencies 
to  assist  in  achieving  and  maintaining 
the  low-income  character  of  their 
projects."  With  respect  to  the  Section  8 
program,  "the  Secretary  of  HUD  is 
authorized  to  enter  into  annual 
contributions  contracts  with  public 
housing  agencies  pursuant  to  which  such 
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Dated;  December  15, 1980, 
William  ].  Driver, 

Commissioner  of  Social  Security. 
Approved:  December  23, 1980. 

Patrir.ia  Rnhi>rts  Harris. 


become  necessary  to  impose  new 
requirements  in  order  to  ensure  the  day- 
to-day  observance  of  these  limitations 
by  recipients. 

dates:  Comments  must  be  received  on 


redesignate  current  §  1612.4(b)  as 
§  1612.4(d). 

The  proposed  amendments  are  as 
follows: 

Section  1612.4  is  amended  by 
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agencies  may  enter  into  contracts  with 
owners  of  existing  dwelling  units. " 
Direct  cash  payments  are  only  made  in 
limited  circumstances,  i.e.,  where  utility 
costs  are  not  included  in  the  appHcant's 
or  recipient's  rent  and  then  only  when 
the  applicant's  or  recipient's  utility 
allowance  exceeds  his  or  her  required 
rent  contribution.  We  pursued  with  HUD 
the  possibility  of  HUD's  utilizing  a 
vendor  or  two  party  process  in  lieu  of 
direct  payments  to  applicants  and 
recipients.  HUD  felt  that  this  approach 
was  administratively  difficult  and  would 
involve  significant  additional 
administrative  costs.  This  is  due  to  the 
number  of  different  utility  companies 
which  furnish  services  to  applicants  and 
recipients  and  to  the  way  in  which 
utility  allowances  are  first  offset  against 
required  rent  contributions.  Also,  the 
utility  payments  are  not  based  on  actual 
utility  costs  each  month  but  are  a  fixed 
allowance  through  out  the  year. 
Consequently,  adjustments  to  utility 
companies  for  underpayments  or 
overpayments  would  be  required. 
Rather  that  HUD  instituting  changes  of 
this  magnitude,  we  believe  it  is  more 
reasonable  and  feasible  to  require 
States  to  treat  the  direct  HUD  cash 
payments  to  public  assistance 
applicants  and  recipients  in  a  consistent 
manner  as  payments  made  directly  to 
the  landlord  or  utility  company  are 
treated  or  where  an  apartment  is 
furnished  to  the  family.  Additionally, 
this  approach  would  significantly  reduce 
the  administrative  costs  of  both  the 
public  assistance  and  housing  programs 
in  those  States  where  several  rounds  of 
readjustments  are  taking  place.  Such  an 
approach  also  would  reduce  the 
likelihood  of  errors  being  made  in  the 
computation  of  assistance  grants. 

Scope  and  Effect  of  the  Changes 

The  proposed  regulation  covers  all 
housing  benefits  provided  under  HUD 
administered  statutes.  Although  to  date 
we  have  only  identified  problems 
involving  the  public  housing  and  Section 
8  housing  subsidy  programs,  the  same 
problem  could  occur  in  other  HUD 
administered  housing  programs  since 
benefits  may  be  provided  both  directly 
to  public  assistance  applicants  and 
recipients  or  to  third  parties  on  their 
behalf.  We  see  no  reason  to  single  out 
any  one  type  of  housing  benefit  for 
special  consideration.  The  inclusion  of 
all  HUD  housing  programs  in  this 
regulation  governing  the  AFDC  and 
cidult  assistance  programs  is  consistent 
with  the  treatment  of  all  HUD  housing 
program  benefits  under  the 
Supplementary  Security  Income 


program.  The  proposed  regulation  will 
cover  any  assistance  paid  with  respect 
to  a  dwelling  unit  under  the  U.S. 
Housing  Act  of  1937,  as  amended,  the 
National  Housing  Act,  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965,  or  title  V  of  the  Housing  Act  of 
1940. 

Under  this  new  provision,  States 
which  take  into  account  ail  HUD 
housing  benefits  and  States  which 
disregard  the  value  of  all  HUD  housing 
benefits  will  not  be  required  to  make 
any  changes  in  their  methods  of 
computing  monthly  assistance  grants. 
However.  States  which  currently 
disregard  the  value  of  HUD  housing 
benefits  paid  to  third  parties  on  behalf 
of  applicants  and  recipients,  or  the  value 
of  an  apartment  furnished  to  the  family, 
but  count  any  payments  made  directly 
to  applicants  and  recipients,  will  be 
required  to  change  their  procedures 
either  to  also  disregard  the  direct  cash 
payments  or  to  rescind  their  State  policy 
regarding  the  exclusion  of  in-kind  or 
vendor  payments. 

States  which  currently  take  into 
account  the  value  of  in-kind  or  vendor 
payments,  generally  by  paying  shelter 
costs  on  an  "as  paid  up  to  a  maximum" 
basis,  but  disregard  direct  cash 
payments,  will  have  to  examine  their 
practices  to  determine  whether  or  not 
their  method  of  treating  housing  subsidy 
benefits  results  in  applicants  and 
recipients  being  treated  differently 
based  on  the  form  in  which  the  benefits 
are  provided.  For  example,  take  the  case 
of  the  Smith  and  the  Jones  families  who 
live  in  the  same  State  and  are  eligible 
for  both  AFDC  and  the  Section  8 
program.  Under  the  AFDC  program,  the 
State  sets  different  maximum  shelter 
allowances  depending  on  whether  or  not 
utilities  are  included  in  the  monthly  rent. 
Where  utilities  are  not  included  in  the 
rent,  the  State  includes  an  amount  for 
utilities  in  the  non-shelter  portion  of  the 
grant.  Assume  that  the  Smith  family's 
utilities  are  included  in  their  rent,  that 
the  State  will  pay  up  to  S15.T  for  shelter 
(including  utilities)  and  that  the  State 
includes  S217  for  other  needs  in  its 
.AFDC  grant  for  a  maximum  of  S372  for  a 
family  of  four.  Assume  further  that  HUD 
has  determined  the  family's  maximum 
required  rent  and  utility  contribution 
under  the  Section  8  program  to  he  $75.  In 
this  case,  the  Smith  family  will  pay  their 
landlord  S75  and  will  receive  an  AFDC 
grant  of  S75  -h  S217  or  S292.  HUD  will 
pay  the  landlord  the  balance  of  the  rent 
directly.  The  Smith  family  receives  the 
full  benefit  of  the  HUD  subsidy  since 
their  rent  and  utility  contribution  does 


not  exceed  the  maximum  set  for  them  by 
HUD.  On  the  other  hand,  assume  that 
the  Jones  family's  utilities  are  not 
included  in  their  rent  and  cost  SlOO  a 
month.  Assume  that  the  same  State  will 
pay  up  to  $125  for  shelter  and  includes 
$267  for  other  needs  (including  utilities) 
in  its  AFDC  grant  for  a  maximum  of  $392 
for  a  family  of  four.  Assume  further  that 
HUD  has  determined  the  Jones  family's 
maximum  required  rent  and  utility 
contribution  under  the  Section  8 
program  to  be  $80  and  that  the  utility 
allowance  for  families  that  pay  their 
own  utilities  is  $100.  In  this  case,  the 
utility  allowance  exceeds  the  Jones' 
required  contribution  by  $20,  so  HUD 
pays  the  entire  rent  cost  and  sends  the 
family  a  check  for  $20  to  assure  that  the 
family's  contribution  does  not  exceed 
$80.  The  family  is  responsible  for  paying 
for  its  own  utility  bill.  Since  the  family 
pays  no  rent  to  the  landlord,  no  amount 
is  included  in  the  AFDC  grant  for 
shelter.  Since  the  State  currently 
disregards  the  HUD  cash  payment  in 
determining  the  amount  of  the  AFDC 
grant,  the  Jones  family  receives  the  full 
maintenance  amount  of  $267.  Thus,  the 
family  has  a  total  income  of  $287  ($267 
-(-  $20].  Because  the  State  disregards  the 
direct  cash  payment,  the  Jones  family's 
required  contribution  for  rent  and 
utilities  does  not  exceed  the  maximum 
established  for  them  by  HUD. 
Consequently,  the  Jones  family  also 
receives  the  full  benefit  of  the  HUD 
subsidy.  However,  if  the  State  were  to 
change  its  policy  and  reduce  the  AFDC 
grant  to  the  Jones  family  by  the  amount 
of  the  direct  HUD  cash  payment,  they 
would  be  disadvantaged  since  their 
actual  contribution  would  exceed  the 
maximum  set  by  HUD.  In  that  case,  the 
Jones  family  would  receive  less  than  a 
full  HUD  subsidy  benefit  and  the 
difference  would  have  been  due  to  the 
manner  of  payment  (i.e..  part  vendor 
payment  and  part  direct  cash  payment). 
Thus,  under  the  new  regulation,  in  order 
to  assure  that  families  receiving  direct 
cash  payments  are  limited  to  paying 
only  the  required  contribution,  as  are 
families  whose  utilities  are  included  in 
their  rent,  the  State  must  continue  to 
disregard  the  direct  cash  payments. 

This  regulation  is  to  be  issued  binder 
the  authority  contained  in  section  1102 
of  the  Social  Security  Act,  as  amended, 
49  Stat.  627,  as  amended.  49  Stat.  G47  as 
amended;  42  U.S.C.  1302. 

(Catalog  of  Federal  Domestic  Assistance 
Progr.im  No.  13.808.  Public  Assistance — 
Maintenance  Assistance  (State  Aid).) 
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Service.  P.O.  Box  28006.  Washington. 
D.C.  20005  or  deUvered  weekdays  to  the 
Division  of  Law  Enforcement,  U.S.  Fish 
and  Wildlife  Service,  Suite  300. 1375  K 
Street.  NW.  Washington.  D.C.  20005. 


the  large  number  of  items  valued  at 
slightly  more  than  $250.  the  cost  of 
publishing  a  notice  of  proposed 
forfeiture  in  a  large  urban  newspaper  is 
often  nearly  as  great  or  greater  than  the 


U.S.C.  706-707;  Migratory  Bird  Hunting  Stamp 
Act.  16  U.S.C.  718f-718g:  Fish  and  Wildlife 
Act  of  1956  [Airborne  Hunting  Amendments). 
16  U.S.C.  742j-l(d)-(f);  Black  Bass  Act,  16 
U.S.C.  852d-853:  Marine  Mammal  Protection 
Act  of  1972, 16  U.S.C.  1375-1377, 1382; 
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Dated;  December  15, 1980. 
William  ].  Driver, 
Commissioner  of  Social  Security. 

Approved:  December  23. 1980. 
Patricia  Roberts  Harris, 
Secretary  of  Healtfi  and  Human  Services. 

Chapter  II  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

Section  233.20  is  amended  by  adding  a 
new  paragraph  {a)(3)(xi)  to  read  as 
follows: 

§  233.20    Need  and  amount  of  assistance. 

(a)  Requirements  for  State  Plans. 

*  »  * 

(3)  Income  and  resources:  OAA, 
AFDC.  AB,  APTD,  AABD. 

***** 

(xi)  Provide  that  in  determining 
eligibility  for  an  assistance  payment  or 
the  amount  of  the  payment,  any  benefits 
received  by  applicants  and  recipients 
under  a  housing  program  administered 
by  the  Department  of  Housing  and 
Urban  Development  pursuant  to  the  U.S. 
Housing  Act  of  1937,  as  amended,  the 
National  Housing  Act,  section  101  of  the 
Housing  and  Urban  Development  Act  of 
1965,  or  title  V  of  the  Housing  Act  of 
1949.  will  be  considered  by  the  State 
agency  in  a  uniform  manner  regardless 
of  whether  the  benefits  are  provided  in 
the  form  of  vendor,  in-kind,  or  direct 
cash  payments,  to  assure  that  applicants 
and  recipients  are  not  denied  the 
benefits  of  those  payments  solely 
because  of  the  manner  or  form  in  which 
they  are  calculated  or  paid. 
***** 

|KR  Due.  80-10021  Filed  12-30-80;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1612 

Restrictions  on  Certain  Activities 
agency:  Legal  Services  Corporation. 
ACTION:  Proposed  amendment. 

SUMMARY:  Section  1007(a)(5)(A)  of  the 
Legal  Services  Corporation  Act.  42 
U.S.C.  2996f,  requires  the  Corporation  to 
ensure  that  funds  awarded  to  recipients 
are  not  used  for  legislative  advocacy 
unless  such  advocacy  is  a  necessary 
part  of  the  representation  of  an  eligible 
client,  at  the  request  of-a  legislative 
body,  or  in  connection  with  a  measure 
which  directly  affects  the  activities  of 
the  recipient  or  the  Corporation  under 
the  provisions  of  the  Act.  On  July  28, 
1978.  the  Corporation  promulgated  Part 
1612.  §  1612.4  in  order  to  implement  the 
limitations  of  the  Act.  After  some 
experience  with  these  provisions,  it  has 


J 


become  necessary  to  impose  new 
requirements  in  order  to  ensure  the  day- 
to-day  observance  of  these  limitations 
by  recipients. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1981. 

ADDRESS:  Legal  Services  Corporation, 
733  15th  Street  NW..  Suite  700. 
Washington,  D.C.  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hanten,  202-272-4010. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  requirements  are  part  of  an 
overall  effort  to  ensure  that  all  recipient 
legislative  advocacy  is  conducted  in 
compliance  with  the  congressionally 
imposed  restrictions.  In  addition  to 
promulgating  these  regulatory  changes, 
the  Corporation  is  focusing  on 
monitoring  and  training  to  ensure  that 
recipients  are  aware  of  and  understand 
congressional  limitations  on  legislative 
advocacy.  Further,  a  formal  complaint 
procedure  is  being  initiated  so  that 
complaints  of  impermissible  legislative 
advocacy  will  be  resolved  in  a 
consistent  and  timely  manner. 

The  first  proposed  addition  to  Part 
1612.  §  1612.4(b),  will  require  recipients 
to  implement  a  system  under  which 
appropriate  documentation  will  be 
secured  before  any  legislative  advocacy 
is  undertaken  by  an  employee.  If 
legislative  advocacy  is  to  be  undertaken 
on  behalf  of  an  eligible  client,  the 
recipient  will  secure  an  agreement  in 
writing  or  other  appropriate 
documentation  specifically  authorizing 
such  representation.  Similarly,  if  the 
recipient  has  been  requested  by  a 
member  or  a  committee  of  the 
legislature  to  engage  in  legislative 
advocacy,  the  request  must  be 
appropriately  documented.  Finally,  if 
legislative  advocacy  is  undertaken 
because  of  possible  legislation  directly 
affecting  the  activities  of  a  recipient,  the 
executive  or  program  director  will 
authorize  the  initiation  of  such  advocacy 
in  writing.  Recipients  will  further  be 
required  to  notify  their  staff  of  this 
system  of  prior  authorization  fcr 
legislative  advocacy  and  to  insure  that  it 
is  complied  with. 

A  second  proposed  addition  to 
§  1612.4.  §  1612.4(c)  will  prohibit 
programs  from  establishing  legislative 
offices  until  the  recipient's  board  of 
directors,  primarily  composed  of 
attorneys,  approves  such  an  action 
consistent  with  the  program's  priorities, 
the  attorneys'  professional 
responsibility  and  as  an  economical  and 
efficient  approach  to  meeting  clients' 
needs  for  legislative  representation. 

Finally,  because  of  the  proposed 
amendments,  it  will  be  necessary  to 


redesignate  ciuxent  §  1612.4(b)  as 
§  1612.4(d). 

The  proposed  amendments  are  as 
follows: 

Section  1612.4  is  amended  by 
redesignating  paragraph  (b)  as  (d)  and 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§1612.4    [Amended] 

***** 

(b)  Recipients  shall  adopt  appropriate 
procedures  and  forms  to  document  that 
the  legislative  activities  in  which  they 
engage  fall  within  the  activities 
permitted  in  §  1612.4(a). 

(c)  Recipients  may  not  establish  full 
time  legislative  offices  unless  the 
decision  to  establish  such  an  office  is 
formally  made  by  the  Board  of  Directors 
of  the  recipient  consistent  with  the 
provisions  of  Section  1620,  provided  that 
the  legislative  activities  of  these  offices 
are  solely  activities  permitted  under 

§  1612.4(a). 
***** 

Mario  Lewis, 

General  Counsel  Legal  Services  Corporation. 

|FR  Doc.  80-40670  Filed  12-30-80: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  12 

Seizure  and  Forfeiture  Procedures: 
Posting  of  Notices  of  Proposed 
Forfeiture 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to 
revise  §  12.23  of  50  CFR  Part  12,  entitled 
"Administrative  forfeiture  proceedings". 
The  revision  would  raise  the  monetary 
value  of  seized  property  which  may  be 
the  subject  of  notice  by  posting  from 
$250  to  $1000.  In  addition,  present 
regulations  requiring  posting  in  both  the 
Service's  enforcement  office  and  the 
United  States  District  Court  would  be 
revised  to  allow  posting  in  either 
location  as  well  as  in  the  United  States 
Customhouse.  The  revisions  reflect  the 
increasing  value  of  seized  property  as 
well  as  of  alternative  forms  of 
publication,  and,  in  some  instances,  the 
impracticability  of  posting  in  United 
States  District  Courts. 
DATES:  Comments  from  the  public  must 
be  received  on  or  before  January  30, 
1981. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Director  [LEJ.  Fish  and  Wildlife 
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mining  of  locatable  minerals  such  as 
gold.  lead,  silver,  and  uranium,  but  do 
not  include  mineral  leasing,  such  as  for 
coal,  oil  or  gas  or  saleable  minerals  such 
as  sand  and  gravel.  These  rules  are 

mnrtplpH  aftpr  ftincp  tVip  Rnppau  nf  T.anH 


documents  in  the  process  of  approving  a 
plan  of  operations.  Similar  rules  have 
already  been  adopted  by  the  National 
Park  Service,  Bureau  of  Land 
Management,  and  Forest  Service. 


operations  cannot  proceed  until  the  plan 
is  approved,  other  than  to  the  extent 
necessary  to  fulfill  requirements  of 
federal  and  state  law;  existing 
operations  are  given  120  days  in  which 
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Service,  P.O.  Box  28006,  Washington. 
D.C.  20005  or  delivered  weekdays  to  the 
Division  of  Law  Enforcement,  U.S.  Fish 
and  Wildlife  Service,  Suite  300, 1375  K 
Street,  NW.  Washington,  D.C.  20005. 
between  7:45  a.m.  and  4:15  p.m. 
Comments  should  bear  the  notation  REG 
12-02-4.  All  materials  received  may  be 
inspected  at  the  Service's  office  in  Suite 
300, 1375  K  Street.  NW  between  7:45 
a.m.  and  4:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Bangert.  Office  of  the 
Solicitor.  U.S.  Department  of  Interior. 
Washington.  D.C.  20240.  Telephone:  202- 
343-2172. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  number  of  fish  and  wildlife 
conservation  statutes  administered  by 
the  Service  provide  for  forfeiture  to  the 
United  States  of  wildlife,  plants  and 
other  property  involved  in  the  violation 
of  the  laws.  This  is  generally 
accomplished  by  the  Solicitor's  Office  of 
the  Department  of  the  Interior 
requesting  that  the  Attorney  General  file 
a  civil  action  to  obtain  forfeiture  of  such 
property.  However,  property  subject  to 
forfeiture  under  the  Eagle  Protection 
Act.  16  U.S.C.  668  et  seq.,  or  the 
Airborne  Hunting  Act.  16  U.S.C.  742J-1. 
or  any  wildlife  or  plant  subject  to 
forfeiture  under  the  Endangered  Species 
Act.  16  U.S.C.  1531  et  seq.  which  is 
determined  to  have  a  value  of  not 
greater  than  $10,000  may  be  forfeited  by 
means  of  administrative  proceedings, 
the  basis  for  which  is  the  Tariff  Act  of 
1930. 19  U.S.C.  1602-1624. 

In  administrative  forfeiture 
proceedings,  the  Solicitor  must  issue  a 
notice  of  proposed  forfeiture.  This  notice 
must  issue  a  notice  of  proposed 
forfeiture.  This  notice  must  be  published 
once  a  week  for  at  least  three  successive 
weeks  in  a  newspaper  of  general 
circulation  in  the  locality  where  the 
property  was  seized.  However,  under 
the  present  regulations,  if  the  value  of 
the  seized  property  is  determined  to  be 
less  than  $250,  the  notice  may  be  issued 
by  posting,  rather  than  by  newspaper 
publication,  for  at  least  three  successive 
weeks  in  a  conspicuous  place  accessible 
to  the  public  at  the  Service's 
enforcement  office  and  the  United 
States  District  Court  nearest  the  place  of 
seizure.  The  Service  proposes  to  revise 
the  monetary  limit  of  seized  property  for 
which  notice  may  be  accomplished  by 
posting  and  the  locations  at  whicli 
posting  may  take  place. 

Increasing  costs  of  newspaper 
publishing  have  made  the  $250  limit  on 
the  value  of  property  for  which  notice 
may  be  given  by  posting  unrealistic.  For 


the  large  number  of  items  valued  at 
slightly  more  than  $250,  the  cost  of 
publishing  a  notice  of  proposed 
forfeiture  in  a  large  urban  newspaper  is 
often  nearly  as  great  or  greater  than  the 
value  of  the  item.  Furthermore,  inflation 
has  rapidly  made  the  valuation  figure  of 
$250  obsolete  and  has  significantly 
reduced  the  number  of  seized  items  that 
qualify  for  the  notice  by  posting  process. 
Therefore,  the  Service  proposes  the 
more  realistic  figure  of  $1,000  as  the 
limit  of  the  value  of  property  which  may 
be  subject  to  notice  by  posting. 

Furthermore,  the  Service  has  found 
that  the  requirement  that  notice  be 
posted  in  the  Service's  enforcement 
office  and  the  United  States  District 
Court  is  impractical  in  some  cases.  For 
example,  some  District  Courts  do  not 
allow  the  posting  of  such  notices  in  the 
Courthouse.  Therefore,  the  Service 
proposes  to  revise  the  regulations  by 
allowing  posting  to  take  place 
alternatively  in  the  Service's 
enforcement  office,  the  United  States 
District  Court,  or  the  United  States 
Customhouse  nearest  the  place  of 
seizure. 

Public  Comments  Invited 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Interested  persons  are  invited  to  submit 
written  comments  regarding  the 
proposed  rule.  These  comments  and  any 
additional  information  received  will  be 
considered  by  the  Director  in  adopting  a 
final  rule.  Correspondence  should  be 
mailed  or  delivered  to  the  address  given 
at  the  beginning  of  this  proposal. 

The  principal  author  of  these 
regulations  is  Patricia  S.  Bangert,  Office 
of  the  Solicitor,  Department  of  the 
Interior.  (202/343-2172.) 

Note.— The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Regulationh  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  it  is  hereby  proposed  to 
amend  Part  12  of  Subchapter  B  of 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  12— SEIZURE  AND  FORFEITURE 
PROCEDURES 

1.  The  authority  citation  for  Part  12 
reads  as  follows: 

Authority:  Act  of  September  6, 1966.  5 
U.S.C.  301;  Bald  and  Golden  Eagles  Protection 
Act,  16  U.S.C.  668-6b8b;  National  Wildlife 
Refuge  System  Adminislraiion  Act.  16  U.S.C. 
668dd(e)-{f):  Migratory  Bird  Treaty  Act,  16 


U.S.C.  706-707;  Migratory  Bird  Hunting  Stamp 
Act,  16  U.S.C.  718f-718g:  Fish  and  Wildlife 
Act  of  1956  [Airborne  Hunting  Amendments], 
16  U.S.C.  742j-l(d)-(f);  Black  Bass  Act,  16 
U.S.C.  852d-653:  Marine  Mammal  Protection 
Act  of  1972, 16  U.S.C.  1375-1377, 1382: 
Endangered  Species  Act  of  1973, 16  U.S.C. 
1540;  Lacey  Act,  18  U.S.C.  43,  44;  Tariff  Act  of 
1930, 19  U.S.C.  1602-1624. 

2.  In  Part  12,  paragraph  (b)(l)(A}  of 
§  12.23  is  revised  to  read  as  follows: 

§  12.23    Administrative  forfeiture 

proceedings. 

•        •        •        ♦        • 

(b)  Procedure— [\]  Notice  of  proposed 
forfeiture.  As  soon  as  practicable 
following  seizure,  the  Solicitor  shall 
issue  a  notice  of  proposed  forfeiture. 

(A)  Publication.  The  notice  shall  be 
published  once  a  week  for  at  least  three 
successive  weeks  in  a  newspaper  of 
general  circulation  in  the  locality  where 
the  property  was  seized.  If  the  value  of 
the  seized  property  as  determined  under 
§  12.12  does  not  exceed  $1,000.  the 
notice  may  be  published  by  posting, 
instead  of  newspaper  publication,  for  at 
least  three  successive  weeks  in  a 
conspicuous  place  accessible  to  the 
public  at  the  Service's  enforcement 
office,  the  United  States  District  Court 
or  the  United  States  Customhouse 
nearest  the  place  of  seizure.  In  cases  of 
posting,  the  date  of  initial  posting  shall 
be  indicated  on  the  notice.  In  addition  to 
newspaper  publication  or  posting,  a 
reasonable  effort  shall  be  made  to  serve 
the  notice  personally  or  by  registered  or 
certified  mail,  return  receipt  requested, 
on  each  person  whose  whereabouts  and 
interest  in  the  seized  property  are 
known  or  easily  ascertainable. 

Dated:  December  18, 1980. 
Lynn  A.  Greenwalt, 

Director.  Fish  and  Wildlife  Service. 

|FR  Doc.  80-40618  Filed  12-30-80;  8;4S  am| 
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50  CFR  Part  29 

Surface  Management  of  Nationa! 

Wildlife  Refuge  System  Lands  Under 

the  U.S.  Mining  Laws 

agency:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rules. 

summary:  This  proposed  rulemaking 
sets  forth  rules  and  procedures  to 
minimize  adverse  environmental 
impacts  on  the  fish  and  wildlife  and 
habitat  resources  of  the  Nstional 
Wildlife  Refuge  System  from  cp  cratior.s 
authorized  by  the  U.S.  mining  lav.  s  (30 
U.S.C.  22-54).  The  proposal,  however, 
would  not  cover  refuges  in  Alaska.  Such 
operations  include  hardrock  and  placer 
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EIS  originally  covered  wildlife  refuges 
as  well  as  public  lands. 

The  Service  held  a  scoping  meeting  on 
November  5, 1980,  and  two 
orcanizations  submitted  comments  at 


Subpart  0— Surface  Management  of 
Mining  Claims 

§  29.40-1    Purpose  and  policy. 

The  purpose  of  this  subpart  is  to 


(f)  "Operator"  means  a  person 
conducting  or  proposing  to  conduct 
operations. 

(g)  "Person"  means  any  citizen  of  the 
United  States  or  person  who  has 
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mining  of  locatable  minerals  such  as 
gold,  lead,  silver,  and  uranium,  but  do 
not  include  mineral  leasing,  such  as  for 
coal,  oil  or  gas  or  saleable  minerals  such 
as  sand  and  gravel.  These  rules  are 
modeled  after  those  the  Bureau  of  Land 
Management  promulgated  for  their  areas 
of  environmental  concern  (43  FR  78902). 
These  rules  would  apply  to  all  mining 
operators  on  refuge  lands,  and  require  a 
plan  of  operations  to  be  filed  for 
operations  which  cause  more  than 
negligible  impacts. 

DATE:  Comments  must  be  received  no 
later  than  March  31, 1981. 
ADDRESS:  Send  Comments  to:  William 
C.  Reffalt.  Chief,  Division  of  Refuge 
Management.  U.S.  Fish  and  Wildlife 
Service.  Room  2349.  Department  of  the 
Interior.  18th  and  C  Sts.,  N.W.. 
Washington,  D.C.  20240.  A  public  file 
will  be  available  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  C.  Reffalt.  Chief.  Division  of 

Refuge  Management,  U.S.  Fish  and 

Wildlife  Service.  Department  of  the 

Interior.  18th  and  C  Sts..  N.W.. 

Washington.  D.C.  20240.  Telephone  (202) 

343-4791. 

SUPPLEMENTARY  INFORMATION:  The  Fish 

and  Wildlife  Service  is  seeking  public 
input  on  its  proposed  decision  to 
promulgate  surface  management  rules 
for  mining  operations  on  National 
Wildlife  Refuges  authorized  by  the  U.S. 
mining  laws,  including  the  Mining  Law 
of  1872.  Due  to  the  recent  passage  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487.  mining 
operations  on  Alaska  refuges  are  not 
included  in  this  proposal,  but  will  be 
covered  later  in  a  comprehensive 
rulemaking  for  Alaska  refuges. 

Refuges,  including  those  in  Alaska, 
contain  in  total  approximately  one-tenth 
of  one  percent  of  all  mining  claims 
located  under  the  U.S.  mining  laws,  or 
roughly  500  to  1700  claims.  Current 
information  indicates  there  are  several 
hundred  claims  on  Kofa  National 
Wildlife  Refuge  in  Arizona,  500  to  1000 
claims  on  Sheldon  National  Wildlife 
Refuge  in  Nevada,  and  about  500  in 
Alaska.  This  number  is  not  expected  to 
grow  appreciably  since  virtually  all 
refuges  were  withdrawn  from  the 
operation  of  the  mining  laws  when  they 
were  created. 

The  proposed  rules  do  not  prescribe 
particular  mining  methods.  Rather  they 
provide  a  general  framework  for 
controlling  the  environmental  impacts  of 
mining  operations  on  refuge  system 
lands  while  not  placing  undue  burdens 
on  the  mining  operator. 

The  rules  woul(j.  require  contemporary 
reclamation  of  disturbed  areas  and  site- 
specific  environmental  impact 


documents  in  the  process  of  approving  a 
plan  of  operations.  Similar  rules  have 
already  been  adopted  by  the  National 
Park  Service,  Bureau  of  Land 
Management,  and  Forest  Service. 

Authorities 

Section  2319  of  the  Revised  Statutes 
(30  U.S.C.  22  et  seq.)  provides  that 
exploration,  location,  and  purchase  of 
valuable  mineral  deposits,  under  the 
mining  laws,  on  federal  lands  shall  be 
"under  regulations  prescribed  by  law." 
and  section  2478  of  the  Revised  Statutes, 
as  amended  (43  U.S.C.  1201).  provides 
that  those  regulations  shall  be  issued  by 
the  Secretary.  See  also  30  U.S.C.  21a. 

The  Act  of  July  23, 1955  (30  U.S.C. 
612).  provides  that  rights  under  mining 
claims  located  after  July  30. 1955.  shall 
prior  to  issuance  of  patent  therefor,  be 
subject  to  the  right  of  the  United  States 
to  manage  and  dispose  of  the  vegetative 
surface  resources  and  to  manage  other 
surface  resources.  The  Act  also  provides 
that.  "Any  mining  claim  hereafter 
located  under  the  mining  laws  of  the 
United  States  shall  not  be  used,  prior  to 
issuance  to  patent  therefor,  for  any 
purposes  other  than  prospecting,  mining, 
or  processing  operations  and  uses 
reasonably  incident  thereto." 

The  National  Wildlife  Refuge  System 
Administration  Act.  (16  U.S.C.  668dd- 
668ee)  constitutes  the  "Organic  Act"  for 
the  National  Wildlife  Refuge  System. 
The  Secretary  is  authorized  to  permit 
uses  of  the  area,  including  rights-of-way, 
provided  such  uses  are  compatible  with 
the  purposes  for  which  such  areas  were 
established.  The  Act  provides  that  the 
mining  laws  shall  continue  to  apply  to 
any  lands  within  the  System  to  the  same 
extent  they  applied  prior  to  October  15, 
1966,  unless  subsequently  withdrawn. 

The  Fish  and  Wildlife  Act  of  1956.  as 
amended.  (16  U.S.C.  742a-742j) 
authorizes  the  Secretary  to  take  such 
steps  as  may  be  required  for  the 
development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlife  resources. 

Plan  of  Operation.  The  basic 
management  tool  proposed  in  these 
regulations  is  the  "plan  of  operations", 
which  is  required  for  all  operations 
which  create  more  than  negligible 
impacts.  The  operator  must  provide 
claim  identification  data,  as  well  as  a 
description  of  measures  to  be  taken  to 
protect  fish  and  wildlife  and  habitat 
resources  and  to  reclaim  disturbed 
areas.  On  refuge  areas  withdrawn  from 
the  mining  laws,  mineral  information  is 
required  in  order  to  judge  the  validity  of 
the  claim.  Such  information  is  only 
required  for  unpatented  claims  on  the 
federal  lands,  and  will  not  be  required 
for  any  state  claims  on  state  lands.  New 


operations  cannot  proceed  until  the  plan 
is  approved,  other  than  to  the  extent 
necessary  to  fulfill  requirements  of 
federal  and  state  law;  existing 
operations  are  given  120  days  in  which 
to  submit  a  plan.  The  authorized  officer 
will  normally  act  on  a  plan  within  30 
days.  The  plan  will  be  approved  if  it 
provides  for  protection  of  fish  and 
wildlife  and  habitat  resources, 
compliance  with  mandatory 
environmental  protection  laws,  and  for 
adequate  reclamation  measures. 

The  authorized  officer  of  the  FWS  will 
prepare  an  environmental  assessment  or 
impact  statement,  as  appropriate,  to 
address  the  impacts  which  would  result 
from  the  proposed  operations. 

Casual  Use.  Operations  which  do  not 
create  any  appreciable  disturbance  or 
damage  to  fish  and  wildlife  or  habitat 
resources  may  proceed  without  a  plan  of 
operations.  The  authorized  officer  will 
issue  such  users  a  special  use  permit 
which  contains  the  determination  that 
the  proposed  use  falls  within  this 
category. 

Bonding.  Bonding  is  not  required  for 
casual  use  operations,  but  is  required  for 
operations  subject  to  a  plan  of 
operations. 

Reclamation  includes  reshaping  the 
land  disturbed  by  operations  to  its 
approximate  original  contour  or  to  an 
appropriate  contour  considering  the 
surrounding  topography,  as  determined 
by  the  authorized  officer.  Additionally, 
stream  banks  are  to  be  stabilized, 
wastes  safely  disposed  of,  and  the  area 
revegetated  with  native  species. 

Patented  Claims.  Patented  claims 
within  the  refuge  boundaries  are 
covered  only  if  the  operations  are 
causing  significant  harm  to  the 
surrounding  refuge  system  lands.  A  plan 
of  operations  may  be  required  if  the 
operations  are  significantly  harming  the 
lands. 

National  Environmental  Policy  Act 
Considerations 

FWS  has  prepared  an  environmental 
assessment  which  addresses  the 
impacts  of  the  regulatory  provisions  as 
well  as  the  changes  from  BLM's  rules 
that  are  being  made  and  has  determined 
that  there  will  be  no  significant  impacts 
to  the  human  environment.  A  Finding  of 
No  Significant  Impact  (FO.N'SI)  was 
prepared.  Both  the  EA  and  FOXSI  are 
available  for  review  at  the  Office  of  the 
Division  of  Refuge  Management,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
D.C.  FWS  proposes  to  adopt  applicable 
parts  of  the  Final  Environmental  Impact 
Statement  (FEIS)  prepared  for  BLMTs 
rules  (August,  1980),  since  FWS's  rules 
are  very  similar  to  BLM's,  would  have 
similar  impacts,  and  since  the  draft  ELM 
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unpatented  claim  on  federal  lands  not 
recorded  pursuant  to  the  provisions  of 
43  CFR  3833  shall  be  conclusively 
presumed  to  be  abandoned  and  shall  be 
void. 


proposed,  how  they  will  be  conducted 
and  the  period  during  which  the 
proposed  activity  will  take  place; 

(5)  Measures  to  be  taken  to  protect 
fish  and  wildlife  and  habitat  resources, 
a  statement  of  the  impact  which  the 


be  disposed  of  so  as  to  protect  fish  and 
wildlife  and  habitat  resources. 

(2)  The  operator  shall  reclaim  the  area 
disturbed  as  soon  as  possible,  and  in  no 
instance  later  than  6  months  without 
written  approval  of  the  authorized 
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EIS  originally  covered  wildlife  refuges 
as  well  as  public  lands. 

The  Service  held  a  scoping  meeting  on 
November  5. 1980.  and  two 
organizations  submitted  comments  at 
that  stage.  One  commenter  suggested 
that  a  non-regulatory  approach  be 
implemented.  The  Service  believes  these 
regulations  are  designed  to  minimize 
regulatory  burdens  while  achieving 
important  protection  of  refuge  resources. 
The  other  organization  requested  the 
rules  maximize  the  opportunity  for 
public  input,  and  suggested  that  various 
protective  provisions  of  the  BLM  rules 
and  Forest  Service  rules  be  adopted. 

The  primary  authors  of  this  proposal 
are  Wallace  Evans  and  Byron  Swift.  In 
accordance  with  Executive  Order  12044 
and  43  CFR 14.  it  was  determined  that 
the  proposed  amendments  (the  proposed 
rules)  to  50  CFR  29  are  not  significant 
and  a  separate  regulatory  analysis  is  not 
required. 

Dated:  December  29, 1980. 
Robert  Herbst. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Subpart  D  is  added  to  50  CFR  Part  29 
to  read  as  follows: 

PART  29— LAND  USE  MANAGEMENT 

Subpart  D— Surface  Management  of  Mining 
Claims 

Sec. 

29.40-1    Purpose  and  policy. 

29.40-2    Definitions. 

29.40-3    Recordation. 

29.40-4    Scope. 

29.41-1    Reclamation. 

29.41-2    Casual  use. 

29.41-3    Plan  of  operations. 

29.41-4    Plan  approval. 

29.41-5    Modification  of  plan. 

29.41-6    Existing  operations. 

29.41-7    Bonding  requirements. 

29.42-1    Environmental  assessment. 

29.42-2    Other  requirements  for 

environmental  protection. 
29.43-1     .\o:icompliance. 
29.43-2    Access. 

29.43-3    Fire  prevention  and  control. 
29.43-4    Maintenance  and  public  safety. 
29.43-5    Inspection. 

29.43-6    Notice  of  suspension  of  operations. 
29.43-7    Cessation  of  operations. 

29.44  Patented  claims. 

29.45  Appeals. 

29.46  Public  availability  of  information. 
Authority:  The  Mining  Law  of  1872,  as 

amended,  30  U.S.C.  21  et  seq.:  The  Act  of  July 
23, 1955,  30  U.S.C.  612;  The  Fish  and  Wildlife 
Act  of  1956,  as  amended,  16  U.S.C.  742a  et 
seq.;  The  National  Wildlife  Refuge  System 
Administration  Act,  16  U.S.C.  668dd  et  seq. 


Subpart  D— Surface  Management  of 
Mining  Claims 

§  29.40-1    Purpose  and  policy. 

The  purpose  of  this  subpart  is  to 
establish  procedures  to  protect  fish  and 
wildlife  and  habitat  resources  of  refuge 
system  lands  which  may  result  from 
operations  authorized  by  the  mining 
laws  of  the  United  States. 

The  policy  of  the  Department  of  the 
Interior  is  to  permit  the  development  of 
the  federal  locatable  mineral  resources 
pursuant  to  the  mining  laws,  eliminate 
invalid  claims  on  withdrawn  lands, 
minimize  damage  to  the  environment 
and  other  resource  values,  and  provide 
for  reclamation  of  disturbed  lands. 

§  29.40-2    Definitions. 
As  used  in  this  subpart,  the  term: 

(a)  "Authorized  Officer"  means  any 
employee  of  the  U.S.  Fish  and  Wildlife 
Service  to  whom  authority  has  been 
delegated  to  perform  the  duties 
described  in  this  subpart. 

(b)  "Casual  Use"  means  activities 
limited  to  practices  which  do  not  lead  to 
any  appreciable  disturbance  or  damage 
to  refuge  system  lands,  and  resources. 
For  example,  activities  are  generally 
considered  "casual  use"  if  they  do  not 
involve  the  use  of  mechanized  earth 
moving  equipment  or  explosives  or  do 
not  involve  the  use  of  motorized 
vehicles  except  over  established  and. 
open  roads. 

(c)  "Mining  claim"  means  any 
unpatented  mining  claim,  millsite,  or 
tunnel  site  located  under  the  mining 
laws  on  refuge  system  lands. 

(dj  "Mining  laws"  means,  including 
among  others,  the  Lode  Law  of  July  26, 
1866,  as  amended  (14  Stat.  251);  the 
Placer  Law  of  July  9, 1870,  as  amended 
(16  Stat.  217);  the  Mining  Law  of  May  10, 
1872,  as  amended  (17  Stat.  91);  the 
Building  Stone  Act  of  August  4, 1892,  as 
amended  (27  Stat.  348);  the  Saline  Placer 
Act  of  January  31, 1901  (31  Stat.  745). 

(e)  "Operations"  means  all  functions, 
work,  facilities,  and  activities  in 
connection  with  prospecting, 
exploration,  development,  extraction, 
and  processing  of  mineral  deposits 
locatable  under  the  mining  laws  and  all 
other  uses  reasonably  incident  thereto, 
whether  on  a  mining  claim  or  not, 
including  but  not  limited  to  the 
construction  of  roads,  transmission 
lines,  pipelines,  and  other  means  of 
access  for  support  facilities  across 
refuge  system  lands.  Operations  do  not 
include  activities  on  claims  which  have 
been  patented  under  the  mining  laws, 
which  are  covered  separately  in  section 
29.44. 


(f)  "Operator"  means  a  person 
conducting  or  proposing  to  conduct 
operations. 

(g)  "Person"  means  any  citizen  of  the 
United  States  or  person  who  has 
declared  the  Intention  to  become  such 
and  includes  any  individual,  club, 
partnership,  corporation,  association,  or 
other  legal  entity. 

(h)  "Project  area"  means  a  single  tract 
of  land  upon  which  an  operator  is,  or 
will  be,  conducting  operations,  as 
determined  by  the  authorized  officer.  It 
may  include  one  mining  claim  or  a  group 
of  mining  claims  under  one  ownership 
on  which  operations  are  or  will  be 
conducted  as  well  as  refuge  lands  on 
which  an  operator  is  exploring  or 
prospecting  prior  to  locating  a  mining 
claim. 

(i)  "Protection  of  fish  and  wildlife  and 
habitat  resources"  means  conducting 
operations  in  a  manner  which  uses 
reasonable  and  available  methods  and 
equipment  which  reduce  to  minimum 
practical  levels  impacts  on  fish  and 
wildlife  and  habitat  resources  on  the 
refuge  system  lands. 

(j)  "Reclamation"  means  taking  such 
reasonable  measures  which  will  protect 
fish  and  wildlife  and  habitat  resources 
of  the  refuge  system  lands,  including 
reshaping  land  disturbed  by  operations 
to  its  approximate  original  contour  or  to 
an  appropriate  contour  considering  the 
surrounding  topography,  as  determined 
by  the  authorized  officer,  preventing 
subsidence,  stabilizing  stream  banks 
and  preventing  acid  drainage  or  other 
contaminants  from  entering  area 
streams,  and  revegetating  disturbed 
areas  so  as  to  provide  a  diverse 
vegetative  cover  of  native  species, 
where  feasible. 

(k)  "Refuge  system  lands"  means 
federal  lands,  waters,  and  interests  of 
the  National  Wildlife  Refuge  System 
administered  by  the  U.S.  Fish  and 
Wildlife  Service  as  wildlife  refuges, 
wildlife  ranges,  wildlife  management 
areas,  waterfowl  production  areas,  and 
other  areas  for  the  protection  and 
conservation  of  fish  and  wildlife, 
including  those  that  are  threatened  with 
extinction. 

(1)  "Regional  Director"  means  the 
Regional  Director  of  the  U.S.  Fish  and 
Wildlife  Service  having  jurisdiction  over 
the  refuge  system  lands  in  which  the 
operations  are  located. 

§  29.40-3    Recordation. 

Unpatented  claims  on  refuge  system 
lands  remain  subject  to  §  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  therefore  must  be 
recorded  with  the  Bureau  of  Land 
Management  in  accordance  with  the 
provisions  of  43  CFR  3833.1-2.  Any 
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plan  (normally  60  days).  The  operator  is 
not  required  to  do  or  to  pay  for  an 
inventory  but  may  do  so  in  order  to 
complete  the  inventory  more 
expeditiously.  The  responsibility  for  and 


its  review.  If  the  authorized  officer 
determines  that  operations  are  not  being 
conducted  in  a  manner  that  protects  the 
fish  and  wildlife  and  habitat  resources 
of  the  refuge  system  lands  involved,  the 


completed  any  portion  of  the 
reclamation,  the  authorized  officer  shall 
authorize  that  the  bond  be  reduced  as 
appropriate  to  cover  the  remaining 
reclamation  to  be  accomplished. 
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unpatented  claim  on  federal  lands  not 
recorded  pursuant  to  the  provisions  of 
43  CFR  3833  shall  be  conclusively 
presumed  to  be  abandoned  and  shall  be 
void. 

§  29.40-4    Scope. 

(a)  These  regulations  apply  to  all 
operations  conducted  on  refuge  system 
lands  except  for  refuge  system  lands  in 
Alaska. 

(b)  On  refuge  system  lands  which 
have  been  withdrawn  from  the 
operation  of  the  mining  laws,  all 
operations  other  than  access  across 
refuge  lands  must  be  conducted  on  valid 
existing  claims. 

§  29.41-1    Reclamation. 

All  operations,  whether  conducted  as 
a  casual  use  or  under  a  plan  of 
operations,  shall  be  reclaimed  as 
required  in  this  title. 

§  29.41-2    Casual  use. 

No  plan  of  operations  is  required  for  - 
casual  use  operations.  The  Fish  and 
Wildlife  Service  will  determine  on  a 
case-by-case  basis  what  constitutes  a 
casual  use  operation  and  will  document 
this  determination.  Casual  use 
operations  are  subject  to  monitoring  and 
oversight  by  the  authorized  officer  to 
ensure  the  protection  of  fish  and  wildlife 
and  habitat  resources. 

§  29.41-3    Plan  of  operations. 

(a)  Except  for  casual  use  operations 
an  approved  plan  of  operations  is 
required  prior  to  commencing  any 
operation  on  refuge  system  lands. 

(b)  A  plan  of  operations  must  be  filed 
in  the  Refuge  Office  of  the  Fish  and 
Wildlife  Service  having  jurisdiction  over 
the  refuge  system  lands  in  which  the 
claim(s)  or  project  area  is  located. 

(c)  No  special  form  is  required  for 
filing  a  plan. 

(d)  The  plan  shall  include: 

(1)  The  name,  mailing  address,  and 
phone  number  of  the  operator  (and 
claimant  if  not  the  operator).  Any 
change  of  operator  or  change  in  the 
mailing  address  shall  be  promptly 
reported  to  the  authorized  officer; 

(2)  A  map,  preferably  a  topographic 
map,  or  sketch  showing  existing  and/or 
proposed  routes  of  access,  aircraft 
landing  areas,  or  other  means  of  access, 
and  size  of  each  area  where  surface 
disturbance  will  occur; 

(3)  The  nr.;ne  of  the  mining  claim(s) 
and  mining  claim  serial  numbers 
assignf  d  to  the  mining  claim(s)  recorded 
with  the  Bureau  of  Land  Management 
pursuant  to  Title  43  of  the  Code  of 
Federal  Regulations,  Part  3833; 

(4)  Information  sufficient  to  describe 
or  identify  the  type  of  operations 


proposed,  how  they  will  be  conducted 
and  the  period  during  which  the 
proposed  activity  will  take  place; 

(5)  Measures  to  be  taken  to  protect 
fish  and  wildlife  and  habitat  resources, 
a  statement  of  the  impact  which  the 
operations  will  have  on  such  resources, 
and  measures  to  reclaim  disturbed  areas 
resulting  from  the  proposed  operations. 
Where  the  operator  considers  different 
mining  or  reclamation  methods  the 
operator  shall  describe  the  different 
impacts  of  the  various  methods  on  the 
fish  and  wildUfe  and  habitat  resources. 
Where  an  operator  does  not  have  the 
necessary  technical  resources  to 
develop  such  measures,  the  authorized 
officer  may,  in  conjunction  with  the 
operator,  develop  such  measures.  If  an 
operator  submits  reclamation  measures, 
the  authorized  officer  will  ensure  that 
the  operator's  plan  is  sufficient  to 
protect  fish  and  wildlife  and  habitat 
resources.  All  reclamation  measures 
developed  by  the  operator  or  by  the 
authorized  officer  in  conjunction  with 
the  operator,  shall  become  a  part  of  the 
plan  of  operations. 

(e)  Where  mining  claims  are  located 
on  refuge  lands  which  have  been 
withdrawn  from  the  effect  of  the  mining 
laws,  information  regarding  the  validity 
of  the  mining  claim  shall  be  required. 
This  information  shall  include: 

(1)  The  quantity  of  measured  or 
estimated  reserves  on  the  claim 
remaining  to  be  mined  (e.g.  cubic  yards, 
tons,  etc.)  plus  a  description  of  any  tests 
conducted  or  documents  which  support 
this  estimation  of  quantity; 

(2)  the  grade  or  quality  of  the  reserves 
on  the  claim  remaining  to  be  mined  (e.g., 
ounces  per  cubic  yard,  assay,  etc.)  plus  a 
description  of  any  tests  conducted  or 
documents  which  support  this 
estimation  of  grade  or  quality; 

(3)  if  there  has  been  any  production 
from  the  claim,  the  last  year  in  which 
there  was  any  production,  the  amount  of 
production,  and  the  person  or  company 
to  whom  the  ore  or  concentrates  were 
shipped. 

§29.41-4    Plan  approval. 

(a)  The  authorized  officer  shall 
promptly  notify  the  operator  whether 
the  plan  of  operations  is  adequate  to 
permit  assessment  of  the  impacts.  If  the 
plan  is  adequate  for  that  purpose,  the 
authorized  officer  shall,  within  sixty  (60) 
days  of  receipt,  analyze  the  adequacy  of 
the  proposal  to  protect  fish  and  wildlife 
and  habitat  resources  and  provide  for 
reasonable  reclamation.  Minimum 
standards  are: 

(1)  All  tailings,  dumps,  deleterious 
materials  or  substances,  and  other 
waste  produced  by  the  operations  shall 


be  disposed  of  so  as  to  protect  fish  and 
wildlife  and  habitat  resources. 

(2)  The  operator  shall  reclaim  the  area 
disturbed  as  soon  as  possible,  and  in  no 
instance  later  than  6  months  without 
written  approval  of  the  authorized 
officer,  following  each  stage  of 
operations  by  faking  reasonable 
measures  to  prevent  or  control  on-site  or 
offsite  damage  of  refuge  system  lands. 
Revegetation  must  be  commenced 
within  the  6  month  period,  but  is  not 
completed  until  the  authorized  officer 
determines  it  is  likely  to  be  successful 

(3)  Reclamation  shall  include,  but 
shall  not  be  limited  to: 

(i)  saving  of  topsoil  for  final 
application  after  reshaping  of  disturbed 
areas  has  been  completed; 

(ii)  measures  to  control  erosion, 
landshdes,  and  water  nmoff; 

(iii)  measures  to  isolate,  remove,  or 
control  toxic  materials; 

(iv)  reshaping  the  area  disturbed, 
application  of  the  topsoil,  and 
revegetation  of  disturbed  areas,  where 
reasonably  practicable;  and 

(v)  rehabilitation  of  fisheries  and 
wildlife  habitat  affected  by  the 
operations. 

(4)  When  reclamation  of  the  disturbed 
area  has  been  completed,  the  authorized 
officer  shall  be  notified  so  that  an 
inspection  of  the  area  can  be  made. 

(b)  The  authorized  officer  shall  notify 
the  operator  within  the  sixty  (60)  day 
period: 

(1)  Tha^  the  plan  is  approved  by  the 
Regional  Director;  or 

(2)  Of  any  changes  in  or  additions  to 
the  plan  necessary  to  meet  the 
requirements  of  these  regulations;  or 

(3)  That  the  plan  is  being  reviewed, 
but  that  more  time,  not  to  exceed  an 
additional  sixty  (60)  days,  is  necessary 
to  complete  the  review,  setting  forth  the 
circumstances  which  require  and  which 
justify  additional  time  for  review. 
However,  the  number  of  days  during 
which  the  area  of  operations  is 
inaccessible  for  inspection  shall  not  be 
counted  when  computing  the  sixty  (60) 
day  period;  or 

(4)  That  the  plan  carmot  be  approved 
until  thirty  (30)  days  after  a  final 
environmental  statement  has  been 
prepared  and  filed  with  the 
Environmental  Protection  Agency;  or 

(5)  That  the  plan  cannot  be  approved 
until  the  authorized  officer  has  complied 
with  section  106  of  the  National  Historic 
Preservation  Act  or  section  7  of  the 
Endangered  Species  Act. 

(c)  The  authorized  officer  shall 
undertake  an  appropriate  level  of 
cultural  resource  inventory  of  the  area 
to  be  disturbed.  The  inventory  shall  be 
completed  within  the  time  allowed  by 
these  regulations  for  approval  of  the 
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(b)  Water  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  water  quality  standards,  including 
the  Federal  Water  Pollution  Control  Act 
(30  U.S.C.  1151  e/se?.). 


reestablishment  of  monuments,  corners, 
and  bearing  and  line  trees. 

(g)  Use  of  water.  If  the  operator  uses 
water  from  a  point  of  diversion  within 
the  refuge  boundaries,  the  operator  must 


(c)  The  location  of  access  routes  and 
other  conditions  necessary  to  protect 
fish  and  wildlife  and  habitat  resources, 
protect  the  public  health  and  safety,  and 
protect  the  interests  of  other  lawful 
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plan  (normally  60  days).  The  operator  is 
not  required  to  do  or  to  pay  for  an 
inventory  but  may  do  so  in  order  to 
complete  the  inventory  more 
expeditiously.  The  responsibility  for  and 
cost  of  salvage  of  cultural  resources 
discovered  during  the  inventory  shall  be 
the  Federal  Government's.  The 
responsibility  of  avoiding  adverse 
impacts  on  those  cultural  resources 
discovered  during  the  inventory  shall  be 
the  operator's. 

(d)  Pending  final  approval  of  the  plan, 
the  authorized  officer  may  approve  any 
operations  that  may  be  necessary  for 
timely  compliance  with  requirements  of 
Federal  and  State  laws  subject  to  any 
terms  and  conditions  that  may  be 
needed  to  protect  fish  and  wildlife  and 
habitat  resources. 

(e)  The  transfer  of  a  plan  from  the 
claimant  to  another  person  shall  become 
effective  only  after  the  transferee  has 
satisfied  the  requirements  of  §  29.41-7  of 
this  title  as  it  relates  to  bonding. 

(f)  The  approval  of  a  plan  of 
operations  shall  not  be  interpreted  as 
excusing  the  operator  from  compliance 
with  other  existing  State  or  Federal  laws 
applicable  to  mining  operations,  and 
shall  not  be  deemed  to  render  valid  any 
mining  claim  which  is  not  otherwise 
valid  under  applicable  law.  Accordingly, 
the  approval  of  a  plan  of  operations 
shall  not  be  deemed  a  waiver  of  the 
Secretary's  authority  to  examine,  and 
where  appropriate  to  contest,  the 
validity  of  unpatented  claims.  - 

§  29.4 1-5    Modification  of  plan. 

(a)  If  the  development  of  a  plan  for  an 
entire  operation  is  not  possible,  the 
operator  shall  initially  file  a  plan  setting 
forth  his  proposed  operation  to  the 
degree  reasonably  foreseeable  at  that 
time.  Thereafter,  the  operator  shall  file  a 
supplemental  plan  or  plans  prior  to 
undertaking  any  operations  not  covered 
by  the  initial  plan. 

(b)  A  modification  of  an  approved 
plan  must  be  reviewed  and  approved  by 
the  authorized  officer  in  the  same 
manner  as  the  initial  plan,  including 
approval  by  the  Regional  Director. 

§  29.41-6    Existing  operations. 

(a)  Persons  conducting  operations  on 
the  effective  date  of  these  regulations. 
who  would  be  required  to  submit  a  plan 
of  operations  under  §  29.41-3  of  this  title 
may  continue  such  operations  but  shall, 
within  120  days  after  the  effective  date 
of  these  regulations  submit  a  plan.  Upon 
a  showing  of  good  cause,  the  authorized 
officer  may  grant  an  extension  of  time, 
not  to  exceed  an  additional  180  days,  to 
submit  a  plan. 

(b)  Ongoing  operations  may  continue 
according  to  the  submitted  plan  during 


its  review.  If  the  authorized  officer 
determines  that  operations  are  not  being 
conducted  in  a  manner  that  protects  the 
fish  and  wildlife  and  habitat  resources 
of  the  refuge  system  lands  involved,  the 
authorized  officer  shall  advise  the 
operator  of  those  reasonable  and 
available  measures  needed  to  avoid 
such  impacts,  and  the  operator  shall 
take  all  necessary  steps  to  implement 
those  measures  within  a  reasonable 
time  recommended  by  the  authorized 
officer.  During  the  period  of  an  appeal,  if 
any,  operations  may  continue  without 
change,  subject  to  other  applicable 
Federal  and  State  laws. 

(c)  Upon  approval  of  a  plan  by  the 
authorized  officer,  operations  shall  be 
conducted  in  accordance  with  the 
approved  plan. 

§  29.41-7    Bonding  requirements. 

(a)  No  bond  shall  be  required  for 
casual  use  operations. 

(b)  Any  operator  who  conducts 
operations  under  an  approved  plan  of 
operations  shall  be  required  to  furnish  a 
bond  in  an  amount  specified  by  the 
authorized  officer.  In  determining  the 
amount  of  the  bond,  the  authorized 
officer  shall  consider  the  estimated  cost 
of  reasonable  reclamation  of  areas 
disturbed. 

(c)  In  lieu  of  a  bond,  the  operator  may 
deposit  and  maintain  in  a  Federal 
depository  account  of  the  United  States 
Treasury,  as  directed  by  the  authorized 
officer,  cash  or  a  suitable  security 
interest  in  an  amount  equal  to  the 
required  dollar  amount  of  the  bond  or 
negotiable  securities  of  the  United 
States  having  a  market  value  at  the  time 
of  deposit  of  not  less  than  the  required 
dollar  amount  of  the  bond. 

(d)  In  place  of  the  individual  bond  on 
each  separate  operation,  an  operator 
may  proceed  under  a  blanket  bond 
covering  statewide  or  nationwide 
operations,  if  the  terms  and  conditions, 
as  determined  by  the  authorized  officer, 
are  sufficient  to  comply  with  these 
regulations, 

(e)  In  the  event  that  an  approved  plan 
is  modified  in  accordance  with  §  29.41-5 
of  this  title,  the  authorized  officer  shall 
review  the  initial  bond  for  adequacy 
and,  if  necessary,  adjust  the  amount  of 
the  bond  to  conform  to  the  plan  as 
modified. 

(f)  When  all  or  any  portion  of  the 
reclamation  has  been  completed  in 
accordance  with  the  approved  plan,  the 
operator  shall  notify  the  authorized 
officer  who  shall  promptly  inspect  the 
reclaimed  area  with  the  operator.  The 
authorized  officer  shall  than  notify  the 
operator,  in  writing,  whether  the 
reclamation  is  acceptable.  When  the 
authorized  officer  has  accepted  as 


completed  any  portion  of  the 
reclamation,  the  authorized  officer  shall 
authorize  that  the  bond  be  reduced  as 
appropriate  to  cover  the  remaining 
reclamation  to  be  accomplished. 

(g)  When  a  mining  claim  is  patented, 
the  authorized  officer  shall  release  the 
operator  from  that  portion  of  the 
performance  bond  which  applies  to 
operations  within  the  boundaries  of  the 
patented  land.  The  authorized  officer 
shall  release  the  operator  from  the 
remainder  of  the  performance  bond, 
including  the  portion  covering  approved 
means  of  access  outside  the  boundaries 
of  the  mining  claim,  when  the  operator 
has  completed  acceptable  reclamation. 
However,  access  to  patented  mining 
claims  shall  continue  to  be  regulated 
under  the  approved  plan. 

§  29.42-1    Environmental  assessment. 

(a)  The  authorized  officer  shall 
prepare  an  environmental  assessment 
which  covers  a  plan  of  operations  or  a 
significant  modification  of  the  plan,  in 
order  to  identify  the  impacts  of  the 
proposed  operations  on  the  lands  and  to 
determine  whether  an  environmental 
impact  statement  is  required. 

(b)  In  conjunction  with  the  operator, 
the  authorized  officer  shall  use  the 
environmental  assessment  to  determine 
the  adequacy  of  any  mitigating 
measures  and  reclamation  procedures 
included  in  the  plan  for  the  protection  of 
the  fish  and  wildlife  and  habitat 
resources.  If  an  operator  is  unable  to 
prepare  mitigating  measures,  the 
authorized  officer,  in  conjunction  with 
the  operator,  shall  use  the 
environmental  assessment  as  a  basis  for 
developing  such  measures. 

(c)  If,  as  a  result  of  the  environmental 
assessment,  the  authorized  officer 
determines  that  there  is  substantial 
public  interest  in  the  plan,  the 
authorized  officer  shall  notify  the 
operator,  in  writing,  that  an  additional 
period  of  time,  not  to  exceed  the 
additional  60  days  provided  for  approval 
of  a  plan  in  §  29.41-4(b)  of  this  title,  is 
required  to  consider  public  comments  on 
the  environmental  assessment. 

§  29.42-2    Other  requirements  for 
environmental  protection. 

All  operations,  including  those  under 
casual  use,  shall  be  conducted  so  as  to 
protect  fish  and  wildlife  and  habitat 
resources  of  the  refuge  system  lands  and 
shall  comply  with  all  pertinent  Federal 
and  State  laws,  including  but  not  limited 
to  the  following: 

(a)  Air  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  air  quality  standards,  including  the 
Clean  Air  Act  (42  U.S.C.  1857  et  seq.]. 
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§  29.44    Patented  claims. 

When  operations  on  patented  claims 
within  the  boundaries  of  the  refuge 
cause  significant  harm  to  the  fish  and 
wildlife  and  habitat  resources  of  the 


officer  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act. 

(b)  The  determination  concerning 
specific  information  which  may  be 


FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  G.  Gould,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Suite  306,  Charleston,  S.C. 
29407,  (803)  571^366. 
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(b)  Water  Quality.  All  operators  shall 
comply  with  applicable  Federal  and 
State  water  quality  standards,  including 
the  Federal  Water  Pollution  Control  Act 
(30  U.S.C.  1151  e/seg.). 

(c)  Solid  Wastes.  All  operators  shall 
comply  with  applicable  Federal  and 
Slate  standards  for  the  disposal  and 
treatment  of  solid  wastes,  including 
regulations  issued  pursuant  to  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  6901  et  seq.).  All  garbage, 
refuse,  or  waste  shall  either  be  removed 
from  the  affected  lands,  disposed  of,  or 
treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  fish  and 
wildlife  and  habitat  resources. 

(d )  Threatened  and  Endangered 
Species  of  Fish,  Wildlife,  and  Planls. 
The  operator  shall  fake  such  action  as 
may  be  needed  to  avoid  jeopardizing  the 
continued  existence  of  threatened  or 
endangered  species,  or  adversely 
modifying  or  destroying  their  critical 
habitat. 

(e)  Cultural  and  Paleontological 
Resources.  (1)  Operators  shall  not 
knowingly  disturb,  alter,  injure,  or 
destroy  any  scientifically  important 
paleontological  remains  or  any 
historical  or  archaeological,  site, 
structure,  building,  or  object  on  refuge 
system  lands. 

(2)  Operators  shall  immediately  bring 
to  the  attention  of  the  authorized  officer 
any  cultural  and/or  paleontological 
resources  that  might  be  altered  or 
destroyed  on  refuge  system  lands  by  the 
operations,  and  shall  leave  such 
discovery  intact  until  told  to  proceed  by 
the  authorized  officer.  The  authorized 
officer  shall  evaluate  the  discoveries 
upon  notificafion,  take  action  to  protect 
or  remove  the  resource,  and  allow 
operations  to  proceed  within  10  working 
days  if  feasible. 

(3)  The  Federal  Government  shall 
have  the  responsibility  and  bear  the  cost 
of  investigations  and  salvage  of  cultural 
and  paleontological  values  discovered 
after  a  plan  of  operations  has  been 
approved,  or  where  a  plan  is  not 
involved. 

(f)  Protection  of  survey  monuments. 
To  the  extent  practicable,  all  operators 
shall  protect  all  survey  monuments, 
witness  comers,  reference  monuments, 
bearing  trees,  and  line  trees,  against 
destruction,  obliteration,  or  damage.  If, 
in  the  course  of  operations,  any 
monuments,  corners,  or  accessories  are 
destroyed,  obliterated,  or  damaged  by 
such  operations,  the  operator  shall 
immediately  report  the  matter  to  the 
authorized  officer.  The  authorized 
officer  shall  prescribe,  in  writing,  the 
requirements  for  the  restoration  or 


reestablishment  of  monuments,  corners, 
and  bearing  and  line  trees. 

(g)  Use  of  water.  If  the  operator  uses 
water  from  a  point  of  diversion  within 
the  refuge  boundaries,  the  operator  must 
show  that  either  his  or  her  right  to  use 
the  water  is  superior  to  any  claim  of  the 
United  States  to  the  water,  or  if  not,  that 
the  removal  of  the  water  from  the  water 
system  will  not  damage  the  resources  of 
the  refuge. 

§  29.43-1    Noncompliance. 

(a)  Whenever  the  authorized  officer 
determines  that  an  operator  is  failing  or 
has  failed  to  comply  with  the 
requirements  of  an  approved  plan  of 
operations,  or  with  the  provisions  of 
these  regulations,  the  authorized  officer 
shall  serve  a  notice  of  noncomphance 
upon  the  operator  by  delivery  in  person 
to  the  operator  or  his  authorized  agent, 
or  by  certified  mail  addressed  to  his  last 
known  address. 

(b)  A  notice  of  noncompliance  shall 
specify  in  what  respects  the  operator  is 
failing  or  has  failed  to  comply  with  the 
requirements  of  the  plan  of  operations 
or  the  provisions  of  applicable 
regulations,  and  shall  specify  the  actions 
which  are  in  violation  of  the  plan  or 
regulations  and  the  actions  which  shall 
be  taken  to  correct  the  noncompliance 
and  the  time  limits,  not  to  exceed  30 
days,  within  which  corrective  action 
shall  be  taken. 

(c)  An  operator  who  conducts  mining 
operations  undertaken  either  without  an 
approved  plan  of  operations,  if  one  is 
required,  or  without  taking  actions 
specified  in  a  notice  of  noncompliance 
within  the  time  specified  therein,  may  be 
enjoined  by  an  appropriate  court  order 
from  continuing  such  operations  and  be 
liable  for  damages  for  such  unlawful 
acts, 

(d)  Failure  by  the  operator  to  take 
necessary  action  on  a  notice  of 
noncompliance,  except  when  an  appeal 
of  such  nofice  is  pending,  shall 
constitute  justificafion  for  mandatory 
bonding  of  subsequent  activities. 

§  29.43-2    Access. 

(a)  An  operator  is  entitled  to  access  to 
his  operations  consistent  with  the 
provisions  of  the  mining  laws,  other 
applicable  federal  laws,  and  these 
regulations. 

(b)  All  operators  must  have  a  Special 
Use  Permit  which  is  provided  by  the 
authorized  officer  pursuant  to  50  CFR 
25.41  in  order  to  enter  upon  refuge 
system  lands.  The  permit  shall  have  a 
one,  three,  or  five  year  term.  For 
operations  subject  to  a  plan  of 
operations,  the  approved  plan  will  serve 
as  a  Special  Use  Permit. 


(c)  The  location  of  access  routes  and 
other  conditions  necessary  to  protect 
fish  and  wildlife  and  habitat  resources. 
protect  the  public  health  and  safety,  and 
protect  the  interests  of  other  lawful 
users  of  adjacent  land  or  land  traversed 
by  the  access  routes  shall  be  specified. 
The  authorized  officer  may  also  require 
the  operator  to  use  existing  roads  to 
minimize  the  number  of  access  routes, 
and,  if  practicable,  to  construct  accesss 
roads  within  a  designated  transportation 
or  utility  corridor.  When  commercial 
hauling  is  involved  and  the  use  of  an 
existing  road  is  required,  the  authorized 
officer  may  require  the  operator  to  make 
appropriate  arrangements  for  use  and 
maintenance. 

§  29.43-3    Fire  prevention  and  control. 

The  operator  shall  comply  with  all 
applicable  Federal  and  State  fire  laws 
and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  in  the  area  of  operafions. 

§  29.43-4    Maintenance  and  public  safety. 

During  all  operations,  the  operator 
shall  maintain  structures,  equipment, 
and  other  facilities  in  a  safe  and  orderly 
manner.  Hazardous  sites  or  conditions 
resulting  from  operations  shall  be 
marked  by  signs,  fenced,  or  otherwise 
identified  to  alert  the  public  in 
accordance  with  applicable  Federal  and 
State  laws  and  regulations, 

§  29.43-5    Inspection. 

The  authorized  officer  may 
periodically  inspect  operations  to 
determine  if  the  operator  is  complying 
with  these  regulations.  The  operator 
shall  permit  the  authorized  officer 
access  for  this  purpose. 

§  29.43-6    Notice  of  suspension  of 
operations. 

(a)  Except  for  seasonal  suspension,  all 
operators  shall  notify  the  authorized 
office  of  any  suspension  of  operations 
within  30  days  after  such  suspension. 
This  notice  shall  include: 

(1)  Verification  of  intent  to  maintain 
structures,  equipment,  and  other 
facilities;  and 

(2)  The  expected  re-opening  date,  if 
such  date  is  known. 

(b)  The  operator  shall  maintain  the 
operating  site,  structures,  and  other 
facilities  in  a  safe  and  acceptable 
condition  during  non-operating  periods. 

§  29.43-7    Cessation  of  operations. 

The  operator  may  be  required  within 
a  reasonable  time  following  cessafion  of 
operations,  to  remove  all  structures, 
equipment,  and  other  facilities,  and 
reclaim  the  site  of  operations,  unless 
permission  is  granted,  in  writing,  from 
the  authorized  officer  to  do  otherwise. 
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§  29.44    Patented  claims. 

When  operations  on  patented  claims 
within  the  boundaries  of  the  refuge 
cause  significant  harm  to  the  fish  and 
wildlife  and  habitat  resources  of  the 
refuge  system  lands  outside  the  claim, 
the  authorized  officer  may  require  the 
operator  to  prevent  such  harm,  or  to  file 
and  have  approved  a  plan  of  operations 
pursuant  to  §  29.41. 

§  29.45    Appeals. 

(a)  Any  operator  adversely  affected 
by  a  decision  of  the  authorized  officer 
made  pursuant  to  the  provisions  of  this 
subpart  shall  have  a  right  of  appeal  to 
the  Regional  Director,  pursuant  to  50 
CFR  25.44. 

(b)  No  appeal  shall  be  considered 
unless  it  is  filed,  in  writing,  in  the  office 
of  the  authorized  officer  who  made  the 
decision  from  which  an  appeal  is  being 
taken,  within  30  days  after  the  date  of 
the  authorized  officer's  final  decision.  A 
decision  of  the  authorized  officer  from 
which  an  appeal  is  taken  shall  be 
effective  during  the  pendency  of  an 
appeal.  A  request  for  a  stay  may 
accompany  the  appeal. 

(c)  The  appeal  to  the  Regional 
Director  shall  contain: 

(1)  The  name  and  mailing  address  of 
the  appellant. 

(2)  When  applicable,  the  name  of  the 
mining  claim(s)  and  serial  number(s) 
assigned  to  the  mining  claims  recorded 
with  the  Bureau  of  Land  Management 
pursuant  to  subpart  3833  of  Title  43  of 
the  Code  of  Federal  Regulations,  which 
are  subject  to  the  appeal. 

(3)  A  statement  of  the  reasons  for  the 
appeal  and  any  arguments  the  appellant 
wishes  to  present  which  would  justify 
reversal  or  modification  of  the  decision. 

(d)  The  Regional  Director  shall 
promptly  render  a  decision  on  the 
appeal  no  later  than  30  days  after  its 
receipt,  which  shall  be  the  final  agency 
decision  on  the  matter.  The  decision 
shall  be  in  writing  and  shall  set  forth  the 
reasons  for  the  decision.  The  decision 
shall  be  sent  to  the  appellant. 

§  29.46    Public  availability  of  Information. 

(a)  Information  and  data  submitted 
and  specifically  identified  by  the 
operator  as  containing  trade  secrets  or 
confidential  or  privileged  commercial  or 
financial  information  and  determined  by 
the  Area  Director  to  be  confidential  or 
privileged  shall  not  be  available  for 
public  examination.  Other  information 
and  data  submitted  by  the  operator  shall 
be  available  for  examination  by  the 
public  at  the  office  of  the  authorized 


officer  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act. 

(b)  The  determination  concerning 
specific  information  which  may  be 
withheld  from  public  examination  shall 
be  made  in  accordance  with  the  rules  in 
43  CFR  Part  2. 

|FR  Doc.  80-40-41  Filed  12-30-80;  8:45  am| 
BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61  land  643 

South  Atlantic  Fishery  Management 
Council;  Public  IHearing 

agency:  National  Oceanic  and 
Atmospheric  Administration/ 
Commerce. 

action:  Notice  of  public  hearings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  will  hold  public 
hearings  for  the  purpose  of  input  on  the 
Draft  Fishery  Management  Plan  for 
Atlantic  Billfish. 

DATES:  Written  comments  on  the  Billfish 
Fishery  Management  Plan  from 
members  of  the  public  may  be  submitted 
no  later  than  March  20, 1981.  Individuals 
or  organizations  wishing  to  comment  on 
the  fishery  management  plan  may  do  so 
at  public  hearings  to  be  held  as  follows: 

January  28, 1981;  Savannah,  Georgia 
January  29, 1931;  Jacksonville  Beach,  Florida 

All  of  the  above  hearings  will  start  at 
7:30  p.m  and  adjourn  at  10:00  p.m.  The 
hearings  will  be  tape  recorded  and  the 
tapes  will  be  filed  as  an  official 
transcript  of  the  proceedings.  A  written 
summary  will  be  prepared. 

ADDRESS:  Send  comments  to  Chairman, 
South  Altantic  Fishery  Management 
Council.  1  Southpark  Circle,  Suite  306, 
Charleston,  South  Carolina  29407. 

Hearing  locations: 

January  28,  1981;  Savannah  Science  Museum, 
Explorer  Room,  4405  Paulsen  Street, 
Savannah,  Georgia  31405. 

January  29, 1981;  City  Council  Chamber.  2nd 
Floor  Municipal  Building,  11  North  3rd 
Street,  Jacksonville  Beach,  Florida  32250. 

Additional  hearings  will  be  held  in 
other  locations  under  the  jurisdiction  of 
the  South  Atlantic  Council  at  some 
future  time. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  G.  Gould,  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Suite  306,  Charleston,  B.C. 
29407,  (803)  571^366. 

Dated:  December  19, 1980. 
Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

(FR  Doc.  80-40451  Filed  12-30-80;  8;45  am| 
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a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing  a 
statute,  rule,  regulation  or  order,  where 

fko  A\or-\no\na  aoonrv  ViprniTlPQ  awflrp  of 


1030  15th  Street,  N.W.,  Suite  430, 
Washington,  D,C.  20005, 

Notification  procedure: 

It  is  required  that  individuals 
submittins  grievances  be  provided  a 


d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  BIB's  Privacy  Act 
regulafions  regarding  access  to  records 
and  verification  of  identity  (1  CFR  IV 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Spruce  Budworm 
Management  Plan,  Carson  National 
Forest,  Taos  County,  New  Mexico; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

Pursuant  to  Section  102(2){c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  Agriculture. 
Forest  Service,  will  prepare  an 
environmental  impact  statement  for 
management  of  the  Western  Spruce 
Budworm  infestation  within  Carson 
National  Forest  lands  and  adjacent 
State,  private,  and  Taos  Pueblo  lands.  A 
range  of  alternatives  for  determining  a 
course  of  action  in  1981  and  future  years 
will  be  evaluated.  One  of  these  will  be 
(1)  no  action.  Other  alternatives  will 
consider  (2)  silvicultural  practices,  (3) 
evaluation  oi  Bacillus  thuringiensis  as  a 
promising  insecticide  for  future  use.  and 
the  (4)  use  of  the  insecticide  carbaryi 
(Sevin®)  for  suppression. 

Early  in  the  environmental  analysis. 
Federal.  State,  and  local  agencies, 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process,  which  includes:  [a] 
identification  of  the  issues  to  be 
addressed;  (b)  identification  of  issues  to 
be  analyzed  in  depth;  and  (c) 
elimination  of  insignificant  issues,  or 
those  which  have  been  covered  by  a 
previous  environmental  review,  and  (d) 
determine  potential  cooperating 
agsjncies  and  assign  responsibilities. 

The  Fish  and  Wildlife  Service  of  the 
Department  of  the  Interior  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  infested  area  which  could  be 
treated. 


Environmental  assessment  reports 
were  prepared  in  1979  and  1980  in 
response  to  this  insect  outbreak  and 
public  meetings  were  held  in  August  and 
December  1980  in  several  local 
communities.  Additional  meetings  may 
be  scheduled. 

The  environmental  analysis  is 
expected  to  take  about  five  months.  The 
draft  environmental  impact  statement 
should  be  available  for  public  review  in 
February  1981.  The  final  environmental 
impact  statement  is  scheduled  to  be 
completed  in  April  1981. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  John  F.  Hutt, 
Timber  Staff  Officer,  Carson  National 
Forest,  P.O.  Box  558,  Taos,  New  Mexico, 
87571  by  January  9, 1981.  His  telephone 
number  is  (505)  758-2238. 

Written  comments  and  suggestions 
concerning  this  analysis  should  be  sent 
to  John  S.  Crellin,  Forest  Supervisor, 
Carson  National  Forest.  Taos,  New 
Mexico,  87571. 

M.  J.  Hassell,  Regional  Forester, 
Southwestern  Region  is  the  responsible 
official. 

Dated:  December  16, 1980. 
M.  J.  Hassell, 
Regional  Forester. 

IKR  Dor  80-10574  Filed  12-30-80:  8:45  am] 
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BOARD  FOR  INTERNATIONAL 
BROADCASTING 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records. 

The  purpose  of  this  document  is  to 
give  notice,  pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a 
(e)(4),  of  intent  to  add  a  system  of 
records  to  those  previously  maintained 
by  the  Board  for  International 
Broadcasting  (BIB).  No  changes  have 
been  made  in  the  BIB's  Systems  of 
Records  since  its  latest  publication  on 
September  20, 1977.  This  notice  meets 
the  requirement  of  annual  publication  of 
Systems  of  Records  under  the  Privacy 
Act  The  added  system  of  records  will 
be  known  as  BIB-3  Grievance  Records. 
Because  this  system  is  being  adopted 
from  an  existing  system  published  by 
the  Office  of  Personnel  Management  no 
report  on  the  new  system  is  being  filed 
with  the  president  of  the  Senate,  the 
Speaker  of  the  House  of  Representatives 


or  the  Office  of  Management  and 
Budget. 

DATES:  Any  interested  party  may  submit 
written  comments  regarding  the 
additional  system.  To  be  considered, 
comments  must  be  received  on  or  before 
January  30, 1981.  The  addition  shall 
become  effective  as  proposed  without 
further  notice  on  January  30, 1981,  unless 
comments  are  received  that  would  result 
in  a  determination  to  the  contrary. 
ADDRESS:  Address  comments  to  the 
Board  for  international  Broadcasting, 
1030 15th  Street,  N'W.,  Suite  430, 
Washington,  D.C.  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Levin,  Budget  and 
Administrative  Officer,  Board  of 
International  Broadcasting,  1030  15th 
Street,  N.W..  Suite  430,  Washington, 
D.C.  20005. 
Walter  R.  Roberts. 
Executive  Director. 

BIB-3 

System  name: 

Grievance  Records — BIB. 

System  location: 

Agency  Liaison  Division,  General 
Services  Administration  (GSA),  which 
under  contractual  arrangement  holds 
such  records.  Board  for  International 
Broadcasting  (BIB)  personnel  files 
contain  copies. 

Categories  of  individuals  covered  by  the 

system: 

Current  and  former  Board  Members, 
staff  and  consultants. 

Categories  of  records  in  the  system: 

System  contains  records  relating  to 
grievances  filed  by  current  and  former 
Board  Members,  staff  and  consultants. 
Case  files  contain  all  douments  related 
to  a  given  grievance,  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiner's 
findings  and  recommendations,  copy  of 
the  original  decision  and  related 
correspondence  and  exhibits. 

A  uthority  for  maintenance  of  the 

system: 

31  U.S.C.  generally;  Public  Law  93- 
129,  October  19, 1973. 

Routine  uses  of  records  maintained  in 

the  system: 

These  records  and  information  in 
these  records  may  be  used: 
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completion  of  the  Marketing  case,  is 
contrary  to  its  policy  of  encouraging 
experimentation  in  the  marketing  of  air 
transportation.  In  support  of  its  position. 
ASTA  cites  Order  80-2-112,  February 
21, 1980,  where  the  Board  approved 


the  DOD  proposal  in  House  Report  96- 
1317,  DOD  filed  a  supplementary  answer 
construing  the  House  report  to  be 
favorable  to  its  position.  The  Chief 
Counsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration  has  filed  a 


appear  to  require  any  signfiicant 
reorientation  of  the  proceeding.  In  short, 
we  consolidated  the  DOD  petition  into 
the  Marketing  case  because  it  appeared 
to  be  a  convenient  forum  in  which  the 
issues  it  raised  could  be  ouicklv 
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a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing  a 
statute,  rule,  regulation  or  order,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance  to  the  exent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(8)  of 
the  request  and  identify  the  type  of 
information  requested. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  By  the  National  Archives  and 
Records  Service  of  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

e.  To  disclose  information  to  officials 
of  the  National  Merit  Sytems  Protection 
Board,  including  the  Office  of  the 
Special  Counsel;  the  Federal  Labor 
Relations  Authority  and  its  General 
Counsel;  or  the  Equal  Employment 
Opportunity  Commission,  when 
requested  in  performance  of  their 
authorized  duties. 

f.  To  provide  information  to  officials 
of  labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  pracfices  and 
matters  affecting  work  condifions. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

These  records  are  maintained  in  file 
folders. 

Retrievability: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

Safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

Retention  and  disposal: 

These  records  are  destroyed  3  years 
after  closing  of  a  given  case.  Disposal  is 
by  shredding  or  burning. 

System  manager(s)  and  address: 

Budget  and  Administrative  Officer, 
Board  for  International  Broadcasting. 


1030  15th  Street,  N.W.,  Suite  430, 
Washington,  D.C.  20005. 

Notification  procedure: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  personnel  office  or  other  such 
designated  office  where  the  action  was 
processed,  regarding  the  existence  of 
such  records  on  them.  They  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizaiiondl  component 
involved. 

Records  access  procedures: 

It  is  required  that  individuals 
submitting  grievances  by  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  BIB 
Budget  and  Administrative  Officer. 

Individuals  must  provide  the  following 
inform.ation  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  BIB's  Privacy  Act 
regulations  regarding  access  to  records 
and  verification  of  identity  (1  CFR  IV 
Part  415). 

Contesting  record  procedures: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  action  of  the 
agency  ruling  on  the  case  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  agency 
personnel  office  or  other  such 
designated  office  where  the  grievance 
was  processed.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 


d.  Organizafional  component 
involved. 

Individuals  requesting  access  must 
also  follow  the  BIB's  Privacy  Act 
regulations  regarding  access  to  records 
and  verification  of  identity  (1  CFR  IV 
Part  415). 

(FR  Doc  80-40442  Filed  12-30-80,  6:45  am] 
BrLLINQ  CODE  615S-01-M 


CIVIL  AERONAUTICS  BOARD 

[Order  80-12-91;  Docket  Nos.  35986  and 
36595] 

Defense  Department  Petition; 
Competitive  Marketing  of  Air 
Transportation,  Investigation;  Order 
on  Reconsideration  and  To  Show 
Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  18th  day  of  December,  1980. 

In  the  matter  pefition  of  Department 
^  Defense  to  disapprove  ATC's 
prohibition  against  commissions  to 
travel  agents  for  air  transportation  sales 
for  official  government  travel  (Docket 
35986);  and  Investigation  into  the 
Competitive  Marketing  of  Air 
Transportation  (Docket  36595). 

By  Order  80-2-152,  February  28, 1980, 
we  denied  a  petition  of  the  Department 
of  Defense  (DOD)  for  an  order  to  show 
cause  why  the  Air  Traffic  Conference 
(ATC)  resolution  banning  the  payment 
of  commissions  to  travel  agents  on 
government  travel  should  not  be 
disapproved.'  In  addition,  we 
consolidated  the  issue  of  the  legality  of 
the  provision  into  the  Competitive 
Marketing  Investigation.  The  American 
Society  of  Travel  Agents  (ASTA)  has 
filed  a  petition  requesting  that  we 
reconsider  Order  80-2-152.  It  asks  us  to 
reverse  our  decision  and  disapprove  the 
provision  immediately,  without  waiting 
for  a  final  decision  in  the  Marketing 
case. 

In  support  of  its  petition,^  ASTA 
argues  that  the  provision  restricts  the 
"level"  of  commissions  carriers  may  pay 
agents.  As  such,  the  provision  should  be 
disapproved  in  accordance  with  the 
terms  of  Order  80-2-33,  February  5, 1980 
which  disapproved  all  ATC  and  lATA 
agreements  which  restrict  how  carriers 
can  compensate  their  agents.  ASTA  also 
argues  that  the  Board's  action, 
confinuing  approval  of  the  ban  pending 


'  DOD  and  ASTA  specifically  seek  disapproval  of 
paragraph  11  of  Resolution  90.2.  With  the  recent 
revisions  to  the  ATC  Sales  Agency  Agreement  the 
provision  now  appears  as  section  XX1.C.6  of 
Resolution  90.3. 

'ASTA's  petition  was  accompanied  by  a  reqaust 
for  leave  to  file  an  otherwise  unauthorized 
document,  which  we  will  grant. 


86522  Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31^  1980  /  Notices 


we  find  there  is  a  significant  showing 
that  those  provisions  should  be 
disapproved.'  Section  412(c)(2)  of  the 
Federal  Aviation  Act,  as  amended, 
provides  that  we  must  disapprove  any 


Furthermore,  the  provision  may  be 
inimical  to  the  public  interest.  DOD  has 
alleged  that  its  plan  will  save  taxpayers 
substantial  sums.  It  indicates  that  an 
unusually  small  portion  of  government 


ATC  Resolufion  90.2;  (2)  disapprove 
Agreement  CAB  28217  to  the  extent  it 
established  section  XXI.C.6  of  ATC 
Resolution  90.3;  (3)  disapprove 
Agreement  CAB  28045-R3  to  the  extent 
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completion  of  the  Marketing  case,  is 
contrary  to  its  policy  of  encouraging 
experimentation  in  the  marketing  of  air 
transportafion.  In  support  of  its  position. 
ASTA  cites  Order  80-2-112.  February 
21, 1980,  where  the  Board  approved 
experimental  group  contractor  fares  on 
the  condition  that  data  revealing  the 
success  of  the  experimental  fares  be 
filed  in  Docket  36595, 

The  American  Automobile 
Association  (AAA)  and  DOD  have  filed 
answers  in  support  of  ASTA's  petition. 
AAA  expresses  "surprise"  at  the 
Board's  reluctance  to  suspend  approval 
of  an  anticompefitive  agreement  to  the 
extent  necessary  to  permit  carriers  to 
experiment  with  compensating  travel 
agents  for  sales  of  government  travel. 
DOD  stresses  that  its  petition  only 
sought  a  lifting  of  the  ATC  ban  to  the 
extent  necessary  to  allow  it  to  conduct  a 
specific  test.  Moreover.  DOD  asserts 
that  it  will  be  of  limited  value  as  a  party 
to  the  Marketing  case  because  it  cannot 
represent  all  government  agencies  on 
this  issue  and  cannot  be  assumed  to  be 
acting  for  them  at  the  hearing,^  As  to  the 
Board's  finding  that  the  provision  relates 
more  to  a  travel  agency  function — 
promoting  air  transportation — than 
commission  levels,  DOD  indicates  that 
government  travelers  are  in  the  same 
position  as  other  nondiscretionary 
travelers,  parficularly  businessmen. 
DOD  suggests  that  the  fact  that  ATC 
permits  carriers  to  pay  commissions  on 
businessmen's  fickets  refutes  the  notion 
that  agents  should  not  be  compensated 
for  merely  ticketing  passengers.  Finally 
DOD  argues  that  ATC  may  be  unjustly 
discriminating  between  commercial  and 
government  nondiscretionary  travel 
purchased  through  travel  agents. 

ATC  has  filed  an  answer.^  It  asserts 
that  granting  the  ASTA  petition  would 
prejudice  the  parties  who  have  prepared 
their  cases  for  the  Marketing  case  on 
the  assumption  that  the  desirability  of 
continuing  the  ban  on  commissions  on 
government  travel  would  be  in  issue. '^ 

Subsequently,  when  the  House 
Appropriations  Committee  referred  to 


'According  to  DOD.  the  General  Services 
Administration  is  responsible  for  the  purchase  of  air 
transportation  by  federal  executive  agencies  other 
than  DOD. 

'  Its  filing  was  accompanied  by  a  motion  to  file  an 
otherwise  unauthorized  document,  which  we  will 
grant. 

'ATC  has  also  raised  technical  objections  to  ihe 
ASTA  petition.  ATC  argues  that  the  petition  was 
filed  out  of  time,  without  sufficient  justification.  We 
disagree,  ASTA  has  shown  good  cause  for  the  delay 
in  filing  its  petition.  It  states  it  interpreted  the  order 
to  grant  final  relief,  for  which  our  procedures  afford 
20  days  for  petitions  for  reconsideration,  not 
interlocutory  relief,  for  which  our  procedures  allow 
10  days  for  petitions  for  reconsideration.  See  14  CFR 
i  392.37.  We  believe  their  interpretation  was 
reasonable  and  will  consider  the  petition. 


the  DOD  proposal  in  House  Report  96- 
1317,  DOD  filed  a  supplementary  answer 
construing  the  House  report  to  be 
favorable  to  its  position.  The  Chief 
Counsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration  has  filed  a 
document  in  which  it  makes  similar 
arguments.  ATC,  on  the  other  hand,  has 
filed  a  reply  in  which  it  construes  the 
House  Report  to  be  unfavorable  to  the 
DOD  experiment.* 

We  have  decided  to  grant  the  ASTA 
petition.  On  reconsideration,  we  reverse 
our  decision  in  Order  80-2-152  to 
consolidate  into  the  Competitive 
Marketing  Investigation  the  issue  of 
whether  the  Board  should  withdraw 
approval  and  antitrust  immunity  for  the 
provision  of  the  ATC  passenger  sales 
agency  agreement  banning  commissions 
for  sales  of  government  travel.  We  will 
also  sever  a  similar  lATA  prohibition 
from  the  Marketing  case.  Consolidation 
in  that  proceeding  has  already  unduly 
delayed  resolution  of  the  issue  and  is 
likely  to  foreclose  a  decision  in  the  near 
future.  Moreover,  consolidation  of  the 
issue  has  only  served  to  further 
complicate  the  already  complex 
.Marketing  case.  Consequently,  we  are 
severing  the  issue  of  commissions  for 
government  travel  and  we  are  directing 
the  presiding  administrative  law  judge 
in  forward  the  pleadings,  exhibits  and 
submissions  of  the  parfies  on  this  issue 
to  the  Board  as  soon  as  possible. 
Furthermore,  on  the  basis  of  pleadings 
in  Docket  35986,  we  have  decided  to 
direct  all  interested  persons  to  show 
cause  why  the  ATC  and  LATA 
agreements,  insofar  as  they  ban 
commissions  for  sale  of  government 
transportation,  should  not  be 
disapproved.  We  will  consider  the 
exhibits  and  submissions  that  have 
already  been  presented  in  the  Marketing 
case  in  conjunction  with  comments  and 
objections  to  our  tentative  findings. 

Order  on  Reconsideration 

When  we  consolidated  the  DOD 
petition  into  the  Marketing  case  last 
February,  we  noted  that  it  was  desirable 
that  the  issue  be  resolved  quickly.  DOD 
had  allowed  that  the  federal  treasury 
would  save  substantial  sums  if  its  plan 
were  allowed  to  go  into  effect.  Whether, 
and  to  what  extent,  the  public  would 
realize  savings  from  the  plan  appeared 
to  be  a  type  of  issue  well-suited  for 
hearing  procedures,  especially  when  a 
broad  ranging  inquiry  into  the  travel 
agency  industry  was  already  underway 
and  consoldiation  of  the  issue  did  not 


appear  to  require  any  signfiicant 
reorientation  of  the  proceeding.  In  short, 
we  consolidated  the  DOD  petition  into 
the  Marketing  case  because  it  appeared 
to  be  a  convenient  forum  in  which  the 
issues  it  raised  could  be  quickly 
resolved. 

Unfortunately,  the  proceeding  has 
been  subject  to  several  prolonged 
delays.'  Nine  months  have  passed  since 
we  consolidated  the  petition  and  yet  the 
hearing  in  the  Marketing  case  will  not 
begin  until  mid-January.  Absent 
immediate  action,  it  appears  that  it  will 
be  some  time  before  the  questions 
raised  in  the  DOD  pefition  will  be 
decided.  Removing  the  question  of 
whether  travel  agents  should  be  able  to 
earn  commissions  on  sales  of 
government  travel  may  help  simplify  the 
Competitive  Marketing  Investigation. 
Whether  agents  should  be  able  to  earn 
commissions  on  sales  or  government 
travel  involves  only  two  minor 
provisions  of  the  rather  extensive 
agency  agreements  at  issue.  They 
appear  to  present  simple  issues  of 
peripheral  importance  in  the  case.  The 
government  travel  issue  does  not  affect 
tlie  other  agency  programs  issues  which 
parties  perceive  to  be  central  to  the 
Marketing  case.  Although  the  ban  on 
commissions  for  government  travel  may 
be  a  provision  with  limited 
ramifications,  it  has  nonetheless 
complicated  that  proceeding  and  been  a 
factor  in  keeping  the  case  from  moving 
forward  quickly.  The  government  travel 
issue  does  not  affect  the  other  agency 
program  issues  which  parties  perceive 
to  be  central  to  the  Marketing  case. 

Consequently,  we  have  decided  to 
sever  the  government  travel  issue  from 
the  Marketing  case.  We  direct  the 
presiding  judge  to  forward  forthwith,  for 
inclusion  in  Docket  35986.  all  pleadings, 
exhibits  and  submissions  parties  have 
filed  on  the  issue  of  whether  the 
provision  of  the  ATC  passenger  sales 
agency  agreement  and  the  similar  lATA 
provision  which  foreclose  carriers  from 
paying  commissions  for  sales  of 
government  travel  should  continue  to 
have  Board  approval  and  antitrust 
immunity  under  sections  412  and  414  of 
the  Federal  Aviation  Act. 

Order  to  Show  Cause 

We  have  also  decided  to  grant  DOD's 
original  request  for  relief  and  to  direct 
interested  persons  to  show  cause  why 
the  ATC  and  lATA  bans  on  travel  agent 
commissions  for  government  travel 
should  not  be  disapproved.  On  the  basis 
of  the  pleadings  filed  in  Docket  35986. 


'All  three  filings  were  accompanied  by  motions 
for  leave  to  file  unauthorized  documents,  which  we 
will  grant.  The  pertinent  portion  of  the  report  is 
attached  as  appendix  A. 


'The  resignation  of  the  presiding  administrative 
law  judge  and  the  illness  of  ATC's  chief  policy 
witness  are  just  two  examples. 
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service  to  DOD  travelers  at  141  locations  at 
little  or  no  cost  to  the  Department  of  Defense. 
The  remaining  25  SATO  locations  will 
receive  electronic  travel  service  equipment  in 
the  near  future,  again  with  little  or  no  cost  to 
DOD.  Not  only  do  the  SATO's  provide  "one- 


allows  substantially  reciprocal  customs 
and  tax  exemptions  to  aircraft  of  U.S. 
registry  in  connection  with  international 
commercial  operations  to  those 
exemptions  granted  to  aircraft  of  foreign 


Preclearance  Requests 

summary:  This  notice  is  to  advise  the 

public  which  companies  have  applied 
for  preclearance,  under  the  preclearance 
procedures,  in  addition  to  those 
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we  find  there  is  a  significant  showing 
that  those  provisions  should  be 
disapproved.'  Section  412(c)(2)  of  the 
Federal  Aviation  Act,  as  amended, 
provides  that  we  must  disapprove  any 
agreement  which  substantially  reduces 
or  eliminates  competition  unless  we  find 
that  the  agreement  is  necessary  to  meet 
a  serious  transportation  need  or  to 
secure  important  public  benefits  and  we 
find  that  such  need  can  be  met  or  such 
benefits  can  be  secured  by  reasonably 
available  alternative  means  having 
materially  less  anticompetitive  effects. 

We  have  tentatively  concluded  that 
the  agreements  substantially  reduce 
competition  by  precluding  travel  agents 
from  competing  with  the  airlines  and 
one  another  for  government  travel 
dollars.  The  agreements  appear  to 
perpetuate  the  present  system  of  carrier 
run  ticket  offices,  which  usually  serve 
the  government's  air  travel  needs,  and 
limit  the  government's  opportunities  to 
obtain  air  travel  services. 

We  also  tentatively  conclude  that  the 
provisions  are  not  justified  by  a  serious 
transportation  need  or  to  meet  a  public 
purpose  which  could  not  be  achieved  by 
reasonably  available  less 
anticompetitive  means.  In  the  past, 
proponents  of  the  ban  on  commissions 
for  government  travel  justified  the 
constraint  on  the  grounds  that  travel 
agents  had  a  limited  role  in  the 
marketing  of  air  transportation.  They 
perceived  the  primary  function  of  travel 
agents  to  be  to  promote,  rather  than 
merely  sell,  air  travel  services — 
particularly  to  nondiscretionary 
travelers.  Air  carriers  and  the  public 
were  seen  to  benefit  so  long  as  travel 
agents  served  in  this  limited  role,  but 
not  when  they  merely  performed 
functions  air  carriers  could  provide. 
However,  such  arguments  may  no  longer 
be  valid  in  view  of  the  increasing 
numbers  of  nondiscretionary  travelers 
travel  agents  now  serve.  While  the 
notion  of  a  special  role  for  travel  agents 
may  have  some  validity  in  the  context  of 
other  agency  agreements,  we  conclude  it 
does  not,  by  itself,  justify  continuing  the 
ban  on  travel  agent  commissions  on 
government  travel. 


'Specifically,  we  have  tentatively  decided  to 
disapprove  Agreements  CAB  27001,  to  the  extent  it 
established  the  ban  on  government  commissions  set 
out  in  paragraph  11  of  ATC  Resolution  90.2.  We  are 
also  proposing  to  reverse  our  decision  in  Order  80- 
9-181  to  grant  interim  approval  and  immunity  to  the 
ATC  ban  on  travel  agent  commissions  on 
government  travel  in  ATC's  revised  sales  agency 
agreement,  which  we  then  approved  subject  to 
conditions.  By  this  order  we  propose  to  disapprove 
Agreement  CAB  28217  to  the  extent  it  established 
section  XXI.C.8  of  the  ATC  Resolution  90.3.  Finally. 
we  propose  to  disapprove  Agreement  CAB  28045-R3 
to  the  extent  it  establishes  section  (G)(7)(a)  of  lATA 
ResoluUon  810. 


Furthermore,  the  provision  may  be 
inimical  to  the  public  interest.  DOD  has 
alleged  that  its  plan  will  save  taxpayers 
substantial  sums.  It  indicates  that  an 
unusually  small  portion  of  government 
travelers  move  on  discount  fares.  It 
believes  that  if  it  is  permitted  to  enter 
into  an  agreement  with  a  travel  agent  to 
provide  an  unbiased  computerized 
reservation  service,  the  proportion  of 
government  travelers  moving  on 
discount  fares  will  increase  and  the 
federal  treasury  will  be  saved 
substantial  sums.® 

Interested  persons  will  be  given  30 
days  following  service  of  this  order  to 
show  cause  why  the  tentative  findings 
and  conclusions  set  forth  here  should 
not  be  made  final.  We  expect  such 
persons  to  support  their  objections,  if 
any,  with  detailed  answers  specifically 
setting  forth  the  findings  and 
conclusions  to  which  objection  is  taken. 
Such  objections  should  be  accompanied 
by  arguments  of  fact  or  law  and  should 
be  supported  by  legal  precedent  or 
detailed  economic  analysis.  We  intend 
to  consider  all  the  materials  certified  to 
us  and  parties  are  encouraged  to  cite 
evidence  submitted  in  Docket  36595  and 
certified  to  the  Board  in  accordance 
with  this  order.  General,  vague  or 
unsupported  objectives  will  not  be 
entertained.  Replies  will  be  filed  with 
the  Board  within  14  days  of  the  date  on 
which  objections  are  due. 

Accordingly:  1.  We  grant  ASTA's 
petition  for  reconsideration  of  Order  80- 
2-152,  February  28, 1980: 

2.  On  reconsideration  of  that  order  we 
reverse  our  decision  to  consolidate 
Docket  35986  into  the  Investigation  Into 
the  Competitive  Marketing  of  Air 
Transportation.  Docket  36595; 

3.  We  are  severing  the  issue  of 
whether  the  provisions  of  the  ATC  and 
lATA  agency  agreements  proscribing 
travel  agency  commissions  on 
government  travel  should  be 
disapproved  and  antitrust  immunity 
withdrawn  and  we  are  directing  the 
presiding  administrative  law  judge  in 
the  Competitive  Marketing  Investigation 
to  forward  the  pleadings,  exhibits  and 
other  submissions  of  the  parties  on  this 
issue  to  Docket  35986  forthwith: 

4.  We  grant  all  motions  for  leave  to 
file  unauthorized  documents: 

5.  ATC,  lATA  and  other  interested 
persons  are  directed  to  show  cause  why 
the  Board  should  not:  (1)  disapprove 
Agreement  CAB  27001,  to  the  extent  it 
established  the  ban  on  government 
commissions  set  out  in  paragraph  11  of 


•  DOD  places  the  savings  at  S28.5  million.  As 
such,  elimination  of  the  provision  may  result  in 
greater  use  of  discount  fares  by  DOD  or  other 
government  travelers. 


ATC  Resolufion  90.2;  (2)  disapprove 
Agreement  CAB  28217  to  the  extent  it 
established  section  XXI.C.6  of  ATC 
Resolution  90.3;  (3)  disapprove 
Agreement  CAB  28045-R3  to  the  extent 
it  establishes  section  (G)(7)(a)  of  lATA 
Resolution  810;  and  (4)  otherwise  make 
final  the  tentative  findings  and 
conclusions  set  forth  here; 

6.  Any  interested  person  having 
objections  to  the  issuance  of  an  order 
making  final  these  tentative  findings  and 
conclusions  shall  within  30  days  after 
the  date  of  service  of  this  order,  file  with 
the  Board  in  Docket  35986  and  serve  on 
the  parties  named  in  paragraph  11,  a 
statement  of  objections  specifying  the 
tentative  findings  or  conclusions 
objected  to  and  providing  statistical 
data  and/or  other  evidence  to  support 
the  statement  of  objections; 

7.  Replies  to  objections  shall  be  filed 
with  the  Board  within  14  days  of  the 
date  on  which  objections  are  due  andy 
served  upon  the  persons  named  in 
paragraph  11; 

8.  Notwithstanding  paragraphs  6  and 
7,  individuals  may  submit  their  views  by 
filing  a  single  copy  with  the  Board; 

9.  If  timely  and  properly  supported 
objections  are  filed,  full  consideration 
will  be  accorded  the  matter  or  issues 
raised  before  futher  action  is  taken  by 
the  Board; 

10.  If  no  objections  are  filed  to  this 
order,  all  further  procedural  steps  will 
be  deemed  to  have  been  waived  and  the 
Board  may  proceed  to  enter  an  order  in 
accordance  with  its  tentative  findings 
and  conclusions; 

11.  This  order  will  be  served  on  all 
parties  to  the  Competitive  Marketing 
Investigation,  Docket  36595:  and 

12.  This  order  shall  be  published  in 
the  Federal  Register. 

All  Members  concurred. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 
Secretary. 

Appendix  A— OfFicial  Travel  and  the  Use  of 
Scheduled  Airlines  Traffic  (Ticket)  Offices 
(SATO'S) 

In  Report  No.  96-450  on  the  fiscal  year  1980 
Defense  Appropriations  this  committee 
directed  DOD  to  suspend  the  procurement  or 
leasing  of  all  automated  equipment  and 
travel  agency  services  pending  the 
submission  of  a  complete  report  to  this 
Committee  on  the  subject  of  travel  services. 
This  report  has  been  received  and  thoroughly 
reviewed  along  with  other  data  relating  to 
how  the  Department  of  Defense  can  most 
efficiently,  effectively  and  economically 
satisfy  its  passenger  transportation 
requirements.  (See  part  6  of  the  Hearings, 
pages  516-552). 

The  Scheduled  Airlines  Traffic  or  Ticket 
Office  (SATO)  Program  presently  provides 
the  latest  state-of-the-art  electronic  travel 
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Jensen  Steel  Limited— Bars,  Sheets, 
Structurals,  Plates.  Pipe  and  Tube. 

Mutual  Steel  Corporation — Structurals,  Bars, 
Pipe  and  Tubing,  Plates,  Sheets. 

Niagarasteel  Service  Centre — Structurals, 

DIntaa    D.!!!  QnA  Tran\t  ArroQQnrioQ    R^sra 


Dated:  December  22, 1980. 
William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  80-40652  Filed  12-30-80;  8:45  am] 


activities  authorized  under  Sections  A-2  and 
A-3  until  December  31, 1983. 

This  modification  is  effective  on 
December  22, 1980. 
The  permit  as  modified,  and 
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service  to  DOD  travelers  at  141  locations  at 
little  or  no  cost  to  the  Department  of  Defense. 
The  remaining  25  SATO  locations  will 
receive  electronic  travel  service  equipment  in 
the  near  future,  again  with  little  or  no  cost  to 
DOD.  Not  only  do  the  SATO's  provide  "one- 
call"  electronic  travel  services,  but  they  are 
expanding  upon  these  services  to  include 
management  information  reports  in  order  to 
facilitate  an  improved  traffic  management 
function  within  the  DOD.  This  management 
information  system  is  being  implemented  at 
minimal  costs  to  the  Department,  compared 
to  the  appropriated  funds  which  would  be 
expended  to  effect  DOD  plans  for  a  Standard 
Travel  Advance  Reservation  System 
(STARS)  and  the  procurement  of  in-house 
DOD  electronic  reservation  and  ticketing 
equipment.  There  is  little  or  no  data  available 
to  support  the  DOD  contention  that 
significant  savings  in  travel  expenses  will 
result  from  operating  its  own  ADP  equipment 
and/or  relying  on  travel  agents  to  handle 
tickets  and  accommodations.  The  DOD 
reports  that  it  will  provide  the  Committee 
cost  information  when  it  is  provided  to  the 
Civil  Aeronautics  Board. 

"As  a  result  of  the  present  and  expanded 
service  being  provided  through  the  SATO's. 
the  Committee  does  not  beUeve  that  the 
Department  of  Defense  should  duplicate 
these  existing  services,  but  continue  to  work 
with  the  scheduled  airline  industry  to  further 
improve  the  SATO  system  and  to  insure  that 
the  lowest  possible  fare  is  obtained. 

"The  Committee  does,  however, 
recommend  that  DOD  purchase  teleticketing 
machines  for  those  installations  which  do  not 
have  SATO's  and  where  the  DOD  can  certify 
that  such  purchase  will  result  in  net  savings. 
The  Committee  also  agrees  that  a  test  using 
travel  agents  (Commercial  Ticket  Office, 
CTO)  to  process  government  travel  request 
should  be  conducted  if  CAB  can  be 
persuaded  to  overturn  an  air  traffic 
conference  resolution  prohibiting  the 
payment  of  a  commission  to  travel  agents 
handling  official  government  travel.  Also, 
approval  of  the  GAO  is  required  since  it  has 
in  force  a  special  prohibition  on  the  use  of 
travel  agents  to  manage  official  travel.  After 
these  approvals  have  been  obtained  the  test 
plan  should  be  submitted  to  the  Committee 
for  study  prior  to  implementation." 

[KR  Doc  80-10656  Filed  12-30-60;  8;45  am] 
BILUNO  CODE  S320-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Exemption  of  Foreign  Air  Carriers 
From  Customs  Duties  and  Taxes; 
Request  for  Finding  of  Reciprocity 
(Kuwait) 

Notice  is  hereby  given  that  the 
Department  of  Commerce  is  undertaking 
to  determine  whether,  pursuant  to 
sections  309  and  317  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1309  and 
1317),  and  section  4221  of  the  Internal 
Revenue  Code  of  1954,  as  amended  (26 
use.  4221),  the  Government  of  Kuwait 


allows  substantially  reciprocal  customs 
and  tax  exemptions  to  aircraft  of  U.S. 
registry  in  connection  with  international 
commercial  operations  to  those 
exemptions  granted  to  aircraft  of  foreign 
registry  under  the  aforementioned 
statutes.  The  basis  of  this  undertaking  is 
a  request  by  Kuwait  Airways  for  a 
finding  of  such  reciprocity. 

The  above-cited  statutes  provide 
exemptions  for  aircraft  of  foreign 
registry  from  payment  of  import  duties 
and  certain  internal  revenue  taxes  on 
the  import  or  purchase  of  supplies  in  the 
United  States  for  such  aircraft  in 
connection  with  their  international 
commercial  operations.  "Supplies"  as 
used  in  this  context  indicates  a  wide 
range  of  articles  used  by  aircraft  in 
international  operations,  including  fuel 
and  lubricants,  spare  parts,  consumable 
supplies,  and  ground  handling  and 
support  equipment.  These  exemptions 
apply  upon  a  finding  by  the  Secretary  of 
Commerce,  or  his  designee,  and 
communicated  to  the  Department  of  the 
Treasury,  that  such  country  allows,  or 
will  allow,  "substantially  reciprocal 
privileges"  to  aircraft  of  U.S.  registry 
with  respect  to  imports  or  purchases  of 
such  supplies  in  that  country. 

Interested  parties  are  invited  to 
submit  their  views  and  comments  in 
writing  concerning  this  matter  to  Mr. 
Abraham  Katz.  Assistant  Secretary  for 
International  Economic  Policy,  Room 
3830B,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  All  submissions 
should  be  made  in  five  copies  and 
should  be  received  no  later  than  thirty 
days  from  the  date  of  this  notice. 

Copies  of  all  written  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  8:30 
a.m.  and  5  p.m.,  Monday  through  Friday, 
in  the  Freedom  of  Information  Records 
Inspection  Facility,  International  Trade 
Administration,  Room  3102,  Department 
of  Commerce,  Washington,  D.C. 

It  is  suggested  that  those  desiring 
additional  information  contact  Mr.  C. 
William  Johnson,  International  Services 
Division,  Office  of  International 
Finance,  Investment  and  Services,  Room 
2204,  Washington,  D.C.  20230,  or  call 
area  code  202-377-5012. 
Abraham  Katz, 

Assistant  Secretary  for  International 
Economic  Policy. 

|FR  Doc  80^0575  Filed  12-30-80;  a-45  sfn| 
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Steel  Trigger  Price  Mectianism 

agency:  U.S.  Department  of  Commerce. 
International  Trade  Administration. 


Preclearance  Requests 

summary:  This  notice  is  to  advise  the 
public  which  companies  have  applied 
for  preclearance.  under  the  preclearance 
procedures,  in  addition  to  those 
published  on  November  24  in  the 
Federal  Register  (45  FR  77500). 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Lynn  Holec,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230  (202)  377-3793. 

The  Department  of  Commerce  uses 
trigger  prices  to  monitor  imports  of  steel 
mill  products  into  the  U.S.  Sales  below 
trigger  price  indicate  possible  sales  of 
the  subject  merchandise  at  less  than  fair 
value  within  the  meaning  of  Title  VII, 
Tariff  Act  of  1930.  as  amended.  In  those 
instances,  where  imports  appear  to  be 
priced  at  less  than  fair  value,  the 
Secretary  of  Commerce  may  exercise  his 
authority  to  self-initiate  antidumping 
investigations. 

The  Department  of  Commerce 
recognizes,  however,  that  there  may  be 
certain  manufacturers/exporters  that 
can  produce  and/or  export  steel  to  the 
U.S.  at  prices  below  the  TPM  which  are 
not  at  less  than  fair  value.  Where  this  is 
the  case,  the  foreign  producer/exporter 
can  avoid  the  risk  of  a  TPM  initiated 
antidumping  investigation  by  requesting 
preclearance  and  cooperating  with  the 
Department's  preclearance  review  of  the 
producer's/exporter's  production  costs 
and  pricing  practices. 

A  number  preclearance  requests  have 
already  been  filed  and  were  published 
on  November  24  in  the  Federal  Register 
(45  FR  77501).  A  list  of  those  companies 
which  have  subsequently  requested 
preclearance  follows  in  Table  I. 

Any  additional  requests  for 
preclearance  should  be  filed  with  the 
U.S.  Department  of  Commerce, 
International  Trade  Administration, 
Import  Administration,  Office  of 
Comphance.  Room  1001,  Washington, 
D.C.  20230.  The  request  may  cover  any 
of  the  categories  in  the  trigger  price 
manual  published  by  the  U.S. 
Department  of  Commerce  for  the  fourth 
quarter  of  1980.  Notice  of  and 
opportunity  to  comment  on  a 
preclearance  request  will  be  published 
in  the  Federal  Register. 

Dated:  December  24. 1980.  * 

John  Greenwald, 

Deputy  .Assistant  Secretary  for  Import 
Administration. 

Company  and  Products 

Central  Wire  Industries,  Ltd. — Stainless  Steel 

Wire. 
Interprovincial  Steel  and  Pipe  Corporation 

Ljd— Sheets,  Plates,  Pipe  and  Tube. 
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Defense  Science  Board  Task  Force  on 
the  M-X  Environmental  Impact 
Statement;  Advisory  Committee 
Meeting 

The  Defense  Science  Board  Task 


ADDRESS:  University  of  California- 
Berkeley,  Berkeley,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arturo  Madrid,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  400  Maryland  Avenue,  S.W., 


On  August  20, 1980,  the  Assistant 
Secretary  for  Management  redelegated 
that  authority  to  various  Departmental 
officers. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  the  redelegation. 
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Jensen  Steel  Limited— Bars,  Sheets, 

Stnicturals,  Plates,  Pipe  and  Tube. 
Mutual  Steel  Corporation — Stnicturals,  Bars, 

Pipe  and  Tubing,  Plates,  Sheets. 
Niagarasteel  Service  Centre — Stnicturals, 

Plates,  Rail  and  Track  Accessories,  Bars, 

Pipe  and  Tubing,  Sheets. 
Vallance  Brown  &  Co.  Limited — Bars, 

Structural,  Plates,  Sheets. 
Prudential  Steel  Ltd. 
Russelsteel— Bars,  Stnicturals,  Sheets,  Plates, 

Tubes,  Pipe.  Wire. 
Union  Draw  Steel  Co.,  Ltd. — Bars. 
Bridge  &  Tank — Structural  Shapes,  Plates, 

Bars,  Sheets. 
Acier  Casteel  Inc.— Plate,  Structurals,  Bars, 

Pipe. 
Casteel  Inc. — Plate,  Structurals,  Bars,  Pipe. 
Titan  Steel  &  Wire  Co..  Ltd.— Nails,  Wire. 

(FR  Doc.  80-40568  Filed  12-30-80;  8:45  am) 
BiaiNG  CODE  3510-25-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Modification  to 
Permit  No.  217;  Dr.  Bruce  R.  Mate, 
Oregon  State  University 

On  November  18. 1980.  Notice  was 
published  in  the  Federal  Register  (45  FR 
76216)  that  a  request  for  modification  of 
Permit  No.  217  had  been  received  by  the 
National  Marine  Fisheries  Service  from 
Dr.  Bruce  Mate,  Oregon  State 
University. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  217  issued  to  Dr.  Bruce  R. 
Mate.  Marine  Science  Center,  School  of 
Oceanography,  Oregon  State  University. 
Newport.  Oregon  97365  on  December  27. 
1977  (43  FR  30)  and  as  modified  on 
February  7. 1978  (45  FR  5035)  and  on 
September  21. 1979  (45  FR  54748),  is 
further  modified  as  follows: 

A  new  section  A-3  is  added  as 
follows: 

"3.  The  Holder  is  authorized  to  conduct 
experiments  involving  the  acoustical 
harRssmnnl  of  harbor  seals  as  described  in 
supplemental  documents  to  the  application." 

This  modification  became  effective  on 
December  22, 1980. 

The  modification  and  related 
documents  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street,  NW., 

Washington,  D.C.;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Northwest  Region. 

1700  Westlake  Avenue  North.  Seattle. 

Washington  98109. 


Dated:  December  22, 1980. 
William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  80-t0652  Filed  12-30-80;  8:45  am) 
BILLING  CODE  3510-22-M 


Marine  Mammals;  Modification  of 
Permit  No.  288;  Craig  N.  McLean  and 
Steven  R.  Moreilo. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §§  216.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  288  issued  to  Craig  N. 
McLean,  352  Riverside  Avenue. 
Rutherford,  New  Jersey  07070,  and 
Steven  R.  Moreilo,  182  Michigan 
Avenue,  Paterson,  New  Jersey  07503  on 
July  24, 1980  (45  FR  50621),  is  modified 
as  follows: 

Section  B-5  is  deleted  and  replaced  by 
the  following  new  Section: 

5.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  until  December  31. 
1981. 

This  modification  became  effective  on 
December  22, 1980. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW,  Washington, 
D.C.;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region.  14 
Elm  Street.  Federal  Building,  Gloucester, 
Massachusetts  01930. 

Dated:  December  22, 1980. 
William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc  B0-ia;90  Filed  12-30-80;  8:45  am) 
BILLING  CODE  3510-22-M 


Marine  Mammals;  Modification  of 
Permit  No.  208;  Ocean  Researcti  and 
Education  Society,  inc. 

Notice  is  herey  given  that  pursuant  to 
the  provisions  of  §§  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  208  issued  to  the  ocean 
Research  and  Education  Society,  Inc..  64 
Commercial  Wharf,  Boston. 
Massachusetts  on  December  23, 1977,  is 
modified  a  follows: 

1.  Section  B-8  is  deleted  and  replaced 
by: 

8.  This  Permit  is  valid  with  respect  to  the 


activities  authorized  under  Sections  A-2  and 
A-3  until  December  31, 1983. 

This  modification  is  effective  on 
December  22. 1980. 

The  permit  as  modified,  and 
documentation  pertaining  to  the 
modification  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW.,  Washington. 
D.C.; 

Regional  Director,  National  Marine 
Fisheries  Service,  Southeast  Region, 
9450  Koger  Boulevard,  St.  Petersburg. 
Florida  33702; 

Regional  director,  National  Marine 
Fisheries  Service,  Southwest  Region,  300 
South  Ferry  Street.  Terminal  Island, 
California  90731; 

Regional  Director,  National  Marine 
Fisheries  Service,  Northwest  Region. 
1700  Westlake  Avenue.  North,  Seattle. 
Washington  98109; 

Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region.  14 
ELm  Street,  Federal  Building. 
Gloucester,  Massachusetts  01930;  and 

Regional  director.  National  Marine 
Fisheries  Service,  Alaska  Region,  P.O. 
Box  1668.  Juneau,  Alaska  99802. 

Dated:  December  22, 1980. 
William  H.  Stevenson, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  80-40691  Filed  12-30-80;  8:45  am) 
BILLING  CODE  3S10-22-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Water  In  Southwest  Asia;  Change  in 
Meeting  Date 

The  Defense  Science  Board  Task 
Force  on  Water  in  Southwest  Asia 
meeting  scheduled  for  14-15  January 
1981  at  the  Pentagon,  Arlington, 
Virginia,  as  published  in  the  Federal 
Register  (Vol.  45,  No.  246,  dated  Friday, 
December  19, 1980,  FR  Doc.  80-39433) 
has  been  changed  to  21-22  January  1981. 
In  all  other  respects,  the  original  notice 
cited  above  remains  the  same. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
December  23, 1980. 

[FR  Doc.  80-40606  Filed  12-30-80;  8:45  amj 
BILLING  CODE  3410-70-M 


Defense  Science  Board  Task  Force  on 
the  M-X  Environmental  Impact 
Statement;  Advisory  Committee 
Meeting 

The  Defense  Science  Board  Task 
Force  on  the  Environmental  Impact 
Statement  for  the  M-X  Program  will 
meet  in  closed  session  on  January  14-15, 
1980  in  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  Scientific  and  Technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

At  its  meeting  on  jinuary  14-15, 1981 
the  Defense  Science  Board  Task  Force 
on  the  EIS  for  the  MX  Program  will 
review  the  basic  design  and  operation  of 
the  entire  MX  system,  the  threat  to 
which  the  system  is  designed  to 
respond,  how  the  system  fits  into  our 
overall  defense  posture,  and  other 
relevant  introductory  material  necessary 
for  the  Task  Force  review  of  the  EIS.  A 
substantial  part  of  this  informafion  to  be 
presented  on  design,  operation,  threat, 
and  defense  posture  is  classified. 

In  accordance  with  5  U.S.C.  App.  1 
10(d)  (1976).  it  has  been  determined  that 
this  Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services. 
Department  of  Defense. 
December  22, 1980. 

[FR  Doc  80-40605  Filed  12-30-80:  8:45  am) 
BILUNG  CODE  3810-70-M 


DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Postsecondary  Education;  Meeting 

AGENCY:  Fund  for  the  Improvement  of 
Postsecondary  Education. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  Board  of  Advisors  to  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  Sec.  10(a)(2)). 

dates:  January  14. 1980,  5:00  p.m.  to  9:00 
p.m.;  January  15, 1980.  9:00  a.m.  to  5:00 
p.m. 


ADDRESS:  University  of  California- 
Berkeley,  Berkeley.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arturo  Madrid,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202  (202-245-8091). 
SUPPLEMENTARY  INFORMATION:  The 
Board  of  Advisors  to  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  was  estabHshed  under 
Section  404  of  the  General  Education 
Provisions  Act.  The  Board  of  Advisors 
to  the  Fund  was  established  to: 

Recommend  to  the  Director  of  the  Fund,  the 
Assistant  Secretary  for  Educational  Research 
and  Improvement,  and  the  Secretary 
priorities  for  funding  and  the  approval  or 
disapproval  of  grants  and  contracts  of  a  given 
kind  or  over  a  designated  amount. 

The  meeting  of  the  Board  shall  be 
open  to  the  public. 

The  Proposed  Agenda  Includes: 
Advising  on  significant  issues  and 
policies  in  postsecondary  education. 
Specifically: 
— How  large  institutions  can  provide 

quality  services  for  postsecondary 

learners. 
— Relationship  of  federal  and  state 

support. 
— How  the  Fund  can  work  with  the 

entire  postsecondary  system  of  a 

state. 

Records  shall  be  kept  of  all  Board 
proceedings,  and  shall  be  available  for 
public  inspection  at  the  Fund  for  the 
Improvement  of  Postsecondary 
Education,  400  Maryland  Avenue,  SW, 
Room  3123.  Washington,  D.C.  20202, 
between  the  hours  of  8:00-4:30 
weekdays,  except  Federal  Hohdays. 

Dated:  December  23, 1980. 
F.  James  Rutherford. 

Assistant  Secretary.  Educational  Research 

and  Improvement. 

|FR  Doi,  80-40624  Filed  12-30-80  8:45  dn] 
BILLING  CODE  4000-01-M 


Office  of  the  Assistant  Secretary  for 
Management 

Authority  Delegation;  Certify  True 
Copies  of  Department  of  Education 
Records 

agency:  Department  of  Education. 
ACTION:  Notice  of  redelegation  of 
authority  to  certify  true  copies  of 
Department  of  Education  records. 

summary:  On  May  30, 1980,  the 
Secretary  of  Education  delegated  to  the 
Assistant  Secretary  for  Management  the 
authority  to  certify  true  copies  of 
Department  of  Education  records  and  to 
cause  the  Departmental  Seal  to  be 
affixed  to  those  records. 


On  August  20, 1980,  the  Assistant 
Secretary  for  Management  redelegated 
that  authority  to  various  Departmental 
officers. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  the  redelegation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Stack,  Director,  Division  of 
Organization  Development/Delegation 
Control  Officer,  U.S.  Department  of 
Education,  400  Man.'land  Avenue,  SW., 
(Room  4525  Switzer  Building), 
Washington,  D.C.  20202.  Telephone: 
(202)  426-7250. 

Notice  of  Redelegation  of  Authority  To 
Certify  True  Copies  of  Department  of 
Education  Records  and  To  Affix  the 
Department  Seal 

By  the  authority  the  Secretary  of 
Education  vested  in  me  on  May  30, 1980, 
I  have  redelegated  to  the  officers  listed 
below  the  following  authority — 

(a)  To  certify  true  copies  of  any  books, 
records,  papers,  other  documents  on  file 
in  the  Department,  or  of  extracts  from 
these  documents; 

(b)  To  certify  that  true  copies  are 
copies  of  the  entire  file: 

(c)  To  certify  the  complete,  original 
record  of  a  Department  file; 

(d)  To  certify  that  Department  files  do 
not  contain  particular  records;  and 

(e)  To  cause  the  Seal  of  the 
Department  to  be  affixed  to  these 
certifications. 


To  whom  delegated 


Area  of  authonty 


General  Counsel 

Inspeclor  General 

Execuove  Secretary  . 


Conirollc 

Deputy  Assistant  Secretary 
lor  Evaluation  and  Program 
Management 

Deputy    Assistant    Secretary 

tor  Human  Resources- 
Assistant  Secetary  for  CivJ 
Rights. 

Assistant  Secretary  for  Ele- 
mentary and  Secopiary 
Education. 

Assistant  Secretary  lor  Post- 
secondary  Education. 

Assistant  Secretary  lor  Voca- 
tional and  Adult  Educa^ci 

Assistant  Secretary  lor  Soa- 
cial  EJucation  and  Rena- 
bi:;tati\e  Services. 

Assistant  Sfc-cretary  for  Etlu- 
caiior.al  Hesearcl  an3  im. 
prover«nt 

Director  of  Bilingual  Educa- 
tion and  Mmonty  Lan- 
guages Aflairs 

Adnni",siralor  of  Education 
for  Overseas  Dependents. 


Department 

Department 

0«ices  o(  the  Deputy  Under 
Secretaries. 

CWice  of  PuBhc  Affairs. 

Office  of  LegislatKjn. 

Office  of  Ptanrxng  and 
Budget, 

Office  of  Non-Put)lc  Educa- 
tion. 

Office  ol  Management 

Office  c'  Ma^iageinenl 


Ofice  ol  Management 

Office  of  Civil  R.gfits. 

Office  of  Elementa-y  and 
Seconda",  ECication. 

0*:ice  of  Pcssecondary  Edu- 
ca'jon 

0^:e  of  Vocational  and 
AduH  Educacon. 

0ff.ce  of  Sce-c-ai  Education 
and  Berawtatiwe  Serv- 
ices 

Cfice  of  Educational  Pe- 
sea'-"!   a'-a    Improven'ent 

Of<ice  of  me  !>-ector  of  Bilin- 
gual Education  and  Minor- 
ify  Languages  Affairs 

Office  of  Education  tor  Over- 
seas Depe-dents 


This  authority  may  be  redelegated. 
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Dated:  December  17. 1980. 
John  Gabusi. 

Assistant  Secretary  for  Management. 

(FR  Doc.  80-40520  Filed  12-30-80:  &45  am| 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Solar 
Energy 

Enerav  Conservation  Program  for 


products.  Specifically,  the  petitioner 
believes  that  the  use  of  the  existing 
furnace  test  procedure  will  lead  to 
results  that  provide  materially 
inaccurate  comparative  data  when  these 
fpst  nrnrteHiires  are  annlied  to  a 
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Petitioner  has  sold  approximately  3200  such 
boilers  and  presently  has  approximately  2400 
in  inventory. 

3.  Previous  Application  For  Exception. 

On  January  25, 1979,  following  the  grant  of 
a  stay  by  the  Department  of  Energy  ("DOE) 


accurately  measured  energy  efficiency  of  the 
Hydro-Pulse  boiler  using  the  method 
described  below  is  approximately  91  percent. 
Based  on  its  marketing  experience  thus  far. 
Petitioner  believes  that  this  differential  will 
be  crucial  to  its  ability  successfullv  to 


Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Consumer  Product  Test 
Procedures  From  Norris  Industries 
(Case  No.  D-OOl) 
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Dated:  December  17. 1980. 
John  Gabusi, 

Assistant  Secretary  for  Management 

(FR  Doc.  80-40520  Filed  12-30-80;  fc45  am| 
BtLUNG  CODE  4000-01-M 


Office  of  Secretary 

Authority  Deiegations;  Certify  True 
Copies  of  Department  of  Education 
Records 

agency:  Department  of  Education. 

action:  Notice  of  delegation  of  authority 
to  certify  true  copies  of  Department  of 
Education  records. 

summary:  On  May  30, 1980.  the 
Secretary  delegated  to  the  Assistant 
Secretary  for  Management  the  authority 
to  certify  true  copies  of  Department  of 
Education  records  and  to  cause  the 
Departmental  Seal  to  the  affixed  to 
those  records. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  that  delegation. 

FOR  FURTHER  INFORMATION:  Thomas 
Stack,  Director,  Division  of  Organization 
Development/Delegation  Control 
Officer,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  (Room  4525 
Switzer  Building)  Washington.  D.C. 
20202.  Telephone  (202)  426-7250. 

Notice  of  Delegation  of  Authority  To 
Certify  True  Copies  of  Department  of 
Education  Records  and  To  Af  Hx  the 
Departmental  Seal 

By  the  authority  vested  in  me  under 
Pub.  L.  96-88  I  have  delegated  to  the 
Assistant  Secretary  for  Management  the 
authority — 

(a)  To  certify  true  copies  of  any  books, 
records,  papers,  other  documents  on  file 
in  the  Department,  or  of  extracts  from 
such  documents; 

(b)  To  certify  true  copies  are  copies  of 
the  entire  file; 

(c)  To  certify  the  complete,  original 
record  of  a  Department  file; 

(d)  To  certify  that  Department  files  do 
no  contain  particular  records;  and 

(e)  To  cause  the  Seal  of  the 
Department  to  be  affixed  to  these 
certifications. 

The  Assistant  Secretary  for 
Management  may  redelegate  this 
authority. 

Dated:  December  23, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

[PR  Doc.  80-40519  Filed  12-30-80;  8:45  am] 
BILUNO  CODE  400(H)1-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Solar 
Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Consumer  Product  Test 
Procedures  From  Hydro  Therm,  Inc. 
(Case  No.  F-002) 
AGENCY:  Department  of  Energy. 
SUMMARY:  The  energy  conservation 
program  for  consumer  products,  other 
than  automobiles,  was  established 
pursuant  to  the  Energy  Policy 
Conservation  Act.  The  Department  of 
Energy  (DOE)  has  amended  the 
Department's  regulations  for  the  energy 
conservation  program  for  consumer 
products  by  allowing  the  Assistant 
Secretary  for  Conservation  and  Solar 
Energy  temporarily  to  waive  test 
procedure  requirements  for  a  particular 
covered  product  (45  FR  64108,  Sept.  26, 
1980).  Waivers  may  be  granted  when 
characteristics  of  the  product  prevent 
use  of  the  prescribed  test  procedures  or 
lead  to  results  that  provide  materially 
inaccurate  comparative  data.  Pursuant 
to  paragraph  (b)  of  §  430.27  of  the  Code 
of  Federal  Regulations,  DOE  is  required 
to  publish  in  the  Federal  Register  all 
received  Petitions  for  Waiver  and 
supporting  documents  from  which 
confidential  information  has  been 
deleted  in  accordance  with  10  CFR 
1004.11.  Also,  DOE  is  required  to  solicit 
comments  data  and  information  with 
respect  to  the  determination  of  the 
petition. 

DATES:  DOE  will  accept  comments,  data, 
and  information  no  later  than  January 
30, 1981. 

ADDRESS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Solar  Energy,  Case  No.  D-OOl,  Mail  Stop 
GH-068,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A,  Smith,  U.S.  Department  of 
Energy  Office  of  Conservation  and  Solar 
Energy,  Room  GH-065,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585,  (202)  252- 
9127.  Eugene  Margolis,  Esq.,  U.S. 
Department  of  Energy,  Office  of  General 
Counsel,  Room  6B-128,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  (202)  252- 
9526. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  21. 1980,  Hydro  Therm, 
Inc.  filed  a  Petition  for  Waiver  from  the 
DOE  test  procedures  for  consumer 


products.  Specifically,  the  petitioner 
believes  that  the  use  of  the  existing 
furnace  test  procedure  will  lead  to 
results  that  provide  materially 
inaccurate  comparative  data  when  these 
test  procedures  are  apphed  to  a 
particular  design  of  furnace 
manufactured  by  Hydro  Therm,  Inc. 

In  consideration  of  the  foregoing  and 
in  accordance  with  the  provisions  of 
§  430.27(b)  of  Chapter  II  of  Title  10. 
Code  of  Federal  Regulations.  DOE  is 
hereby  publishing  the  "Petition  for 
Waiver"  in  the  Federal  Register  in  its 
entirety.  The  petition  contains  no 
confidential  information.  DOE  is  hereby 
soliciting  comments,  data  and 
information  respecting  the 
determination  of  the  petition. 

The  actual  petition  for  waiver  from 
Hydro  Therm.  Inc.  was  inadvertently 
ommitted  from  the  Federal  Register 
publication  of  December  17, 1980  (45  FR 
82988).  This  notice  corrects  this  error  by 
including  the  Hydro  Therm  petition  for 
waiver  in  today's  publication. 

Issued  in  Washington.  D.C,  December  22, 
1980. 
Maxine  Savitz, 

Deputy  Assistant  Secretary  for  Conservation 
and  Solar  Energy. 

November  21, 1980. 

Re:  Petition  for  Waiver.  10  CFR  430.27. 

Gentlemen:  1.  Petition  For  Waiver. 

Tills  is  a  petition  for  a  waiver  from  the  test 
procedure  specified  in  Appendix  N  to 
Subpart  B  contained  in  10  CFR  Part  430.  as 
amended  on  August  12. 1980,  as  it  applies  to  a 
pulse  combustion  boiler  produced  and  sold 
by  Hydrotherm,  Inc.  ("Petitioner").  Appendix 
N  to  Subpart  B  specifies  the  test  procedures 
which  manufacturers  of  furnaces  are  required 
to  utilize  in  determining  the  relative  energy 
efficiency  of  each  furnace  which  they 
produce.  Section  430.24(n)  of  Subpart  B 
prohibits  a  furnace  manufacturer  from 
making  any  representation  with  respect  to 
the  energy  efficiency  of  its  products  unless 
such  representation  is  based  on  the  results 
obtained  from  the  testing  procedures 
specified  in  Appendix  N  to  Subpart  B. 

2.  General  Description  Of  Petitioner's 
Business. 

Since  1953,  Petitioner  has  manufactured 
conventional,  cast  iron  boilers  and  hydronic 
baseboards  for  sale  to  residential, 
commercial  and  industrial  markets  through 
sales  representatives,  plumbing  wholesalers 
and  installers.  In  July  1979,  following  a 
product  development  program  begun  in  1977, 
Petitioner  began  the  production  and 
marketing,  under  the  trademark  Hydro- 
Pulse™,  of  a  new  boiler  which  operates  on 
the  pulse  combustion  principle.  In  tests 
conducted  by  Petitioner,  the  Hydro-Pulse 
boiler  consistently  achieved  an  energy 
efficiency  of  more  than  91  percent.  This  has 
been  confirmed  in  tests  conducted  by  the 
American  Gas  Association  Laboratories 
("AGA").  Petitioner's  Hydro-Pulse  boiler  was 
the  first  and  remains  the  only  pulse 
combustion  boiler  on  the  market.  To  date. 


Petitioner  has  sold  approximately  3200  such 
boilers  and  presently  has  approximately  2400 
in  inventory. 

3.  Previous  Application  For  Exception. 
On  January  25, 1979,  following  the  grant  of 

a  stay  by  the  Department  of  Energy  ("DOE") 
on  lanuary  3, 1979,  Petitioner  filed  an 
Application  for  Exception  with  the  Office  of 
Hearings  and  Appeals  from  the  provisions  of 
10  CFR  Part  430  as  it  applied  to  the  Hydro- 
Pulse  boiler.  The  basis  for  the  Application  for 
Exception  was  that  the  test  procedures 
provided  for  in  Part  430  were  designed  to 
apply  to  conventional  boilers  and,  because  of 
certain  features  in  the  design  of  a  pulse 
combustion  boiler,  did  not  provide  an 
accurate  measure  of  energy  efficiency  when 
applied  to  a  pulse  combustion  boiler  and  that 
unless  an  exception  were  granted  Petitioner 
would  experience  gross  inequity  and  serious 
hardship.  The  exception  was  granted  on 
February  12, 1979,  to  remain  in  effect  until 
new  test  procedures  applicable  to  pulse 
combustion  boilers  were  issued  by  DOE. 
Such  new  test  procedures  were  issued  by 
DOE  on  August  12, 1980,  effective  September 
11, 1980. 

4.  DOE  Test  Does  Not  Adequately  Measure 
Condensate. 

At  the  time  of  receipt  of  the  proposed  new 
test  procedures  early  in  1980,  Hydrotherm  did 
not  have  available  appropriate  test  facilities 
to  conduct  such  new  test.  Subsequently, 
when  it  was  able  to  conduct  such  test,  it 
became  evident  that  the  new  DOE  test 
procedure  did  not  accurately  measure  the 
significant  increment  of  efficiency  which  is 
achieved  by  a  Hydro-Pulse  boiler  in  the 
extraction  of  latent  heat  by  the  condensation 
of  water  vapor  contained  in  flue  gases.  The 
DOE  test  infers  condensate  from  an  average 
flue  temperatuie.  The  DOE  test  as  appplied  to 
a  Hydro-Pulse  boiler  either  understates  the 
amount  of  condensate  or  indicates  that  there 
is  no  condensate  when,  in  fact,  a  significant 
amount  of  condensate  has  been  collected. 
The  magnitude  of  the  discrepancy  is  between 
1  and  2  percentage  points  in  relative 
efficiency.  Petitioner  then  requested  the  AGA 
to  conduct  the  DOE  test  on  three  Hydro-Pulse 
boilers.  The  results  of  the  AGA  tests 
confirmed  the  existence  and  magnitude  of  the 
discrepancy  euid  were  received  by  Petitioner 
on  or  about  August  27. 1980. 

5.  DOE  Test  Is  Unfair  To  Petitioner. 

The  introduction  of  the  Hydro-Pulse  boiler 
represents  a  State  of  the  art  effort  by 
Petitioner  to  develop  and  produce 
significantly  more  energy  efficient  boilers  and 
to  educate  and  persuade  consumers  of  the 
benefits  and  desirability  of  purchasing  such 
boilers  in  preference  to  comparably  rated 
convential  and  less  expensive  ones.  When 
making  this  purchasing  decision,  the 
overriding  consideration  is  energy  efficienc\ . 
and  this,  virtually  alone,  will  determine  if  a 
consumer  is  willing  to  pay  more  to  purchase 
this  novel  type  of  boiler.  In  this  context  it 
would  be  difficult  to  exaggerate  the 
importance  to  Petitioner  of  being  able  to 
accurately  represent  the  full  energy  efficienry 
value  of  the  Hydro-Pulse  boiler.  The  present 
DOE  lest  as  conducted  by  Petitioner  and 
independently  by  the  AGA  indicates  an 
energy  efficiency  for  the  Hydro-Pulse  boiler 
of  approximately  89  percent.  The  more 


accurately  measured  energy  efficiency  of  the 
Hydro-Pulse  boiler  using  the  method 
described  below  is  approximately  91  percent. 
Based  on  its  marketing  experience  thus  far. 
Petitioner  believes  that  this  differential  will 
be  crucial  to  its  ability  successfully  to 
continue  marketing  the  Hydro-Pulse  boiler.  If 
Petitioner  is  denied  the  opportunity  to 
accurately  represent  the  full  energy  efficiency 
value  of  the  Hydro-Pulse  boiler,  it  will  suffer 
a  gross  inequity  and  a  serious  hardship,  in 
that  it  will  be  placed  at  a  severe  and 
unwarranted  competitive  disadvantage  and 
its  ability  to  recover  its  substantial 
development  costs  will  be  irreparably 
impaired. 

6.  Proposed  Use  Of  Alternative  Method. 

At  a  meeting  held  at  the  National  Bureau  of 
Standards  ("N'BS")  on  October  30, 1980, 
attended  by  representatives  of  DOE,  NBS, 
AGA  and  Petitioner,  the  problem  described 
herein  was  discussed.  Based  on  that 
discussion,  it  was  agreed  the  AGA  would 
prepare  and  submit  to  NBS  data  supporting  a 
method  for  meauring  condensate  produced  by 
pulse  combustion  boilers.  Such  data  were 
submitted  by  AGA  with  a  letter  to  NBS  dated 
November  11, 1980.  Petitioner  believes  that 
the  method  described  in  the  AGA  submission 
provides  a  more  accurate  measurement  of  the 
condensate  which  occurs  in  a  pulse 
combustion  boiler  and  which  results  in  a 
significant  increment  in  energy  efficiency. 
Petitioner,  therefore,  respectfully  requests 
that  it  be  granted  a  waiver  from  the 
requirement  that  it  comply  with  the  test 
procedures  specified  in  10  CFR  Part  430,  and 
that  in  lieu  thereof  it  be  permitted  to  use  the 
method  described  in  the  AGA  submission  to 
NBS.  Specifically,  the  Petitioner  proposes  to 
follow  the  present  DOE  procedure  for 
condensing  boilers  using  heat  up  and  cool 
down  tests  and  to  calculate  the  efficiency 
assuming  no  condensatfi  (CI -(-1.0).  The  test 
would  be  continued  through  three  standard 
cycles  of  9.5  minutes  on  and  33  minutes  off 
per  cycle  and  the  condensate  collected  and 
weighed.  The  amount  of  condensate  collected 
would  be  converted  into  the  amount  of  heat 
released  and  this  would  be  expressed  as  a 
percentage  of  the  input  and  added  to  the 
efficiency  as  calculated  from  the  flue  loss  on 
a  non-condensing  dry  basis. 

7.  Public  Policy. 

Petitioner  believes  that  the  nation's  energy 
conservation  poUcy  will  be  best  served  by 
the  granting  of  this  waiver,  since  the  use  of 
the  proposed  method  will  effectively 
encourage  a  greater  number  of  potential 
customers  to  purchase  more  energy  efficient 
boilers  and  will  better  enable  the 
manufacturer  to  recover  the  substantial  costs 
of  development. 

If  any  additional  information  is  needed, 
please  contact  Mr.  A.  B.  Chadwick  at  201- 
768-5500  or  the  undersigned. 

Respectfully  submitted, 
Hydrotherm,  Inc. 
Thomas  L.  Flattery, 
\  'ice  President. 
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Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Consumer  Product  Test 
Procedures  From  Nonis  Industries 
(Case  No.  [M)01) 

agency:  Department  of  Enei^gy. 
SUMMARY:  The  energy  conservation 
program  for  consumer  products,  other 
than  automobiles,  was  established 
pursuant  to  the  Energy  Policy 
Conservation  Act.  The  Department  of 
Energy  (DOE)  has  amended  the 
Department's  regulations  for  the  energy 
conservation  program  for  consumer 
products  by  allowing  the  Assistant 
Secretary  for  Conservation  and  Solar 
Energy  temporarily  to  waive  test 
procedure  requirements  for  a  particular 
covered  product  (45  FR  64108.  Sept.  26. 
1980).  Waivers  may  be  granted  when 
characteristics  of  the  product  prevent 
use  of  the  prescribed  test  procedures  or 
lead  to  results  that  provide  materially 
inaccurate  comparative  data.  Pursuant 
to  paragraph  (b)  of  §  430.27  of  the  Code 
of  Federal  Regulations,  DOE  is  required 
to  publish  in  the  Federal  Register  all 
received  Petitions  for  Waiver  and 
supporting  documents  from  which 
confidential  information,  as  determined 
by  DOE,  has  been  deleted  in  accordance 
with  and  10  CFR  1004.11.  Also,  DOE  is 
required  to  solicit  comments,  data  and 
information  with  respect  to  the 
determination  of  the  petition. 
DATES:  DOE  will  accept  comments,  data. 
and  information  no  later  than  January 
30.  1981. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Solar  Energy,  Case  No.  D-OOl,  Mail  Stop 
GH-068,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Smith.  U.S.  Department  of 
Energy  Office  of  Conservation  and  Solar 
Energy.  Room  GH-065,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585,  (202)  252- 
9127.  Eugene  Margolis,  Esq.,  U.S. 
Department  of  Energy.  Office  of  General 
Counsel,  Room  6B-128,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC.  20585,  (202)  252- 
9526. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  5. 1980,  Norris 
Industries  filed  a  Petition  for  Waiver 
from  the  DOE  test  procedures  for 
consumer  products.  Specifically,  the 
petitioner  believes  that  the  use  of  the 
existing  dishwasher  test  procedure  will 
lead  to  results  that  provide  materially 
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inaccurate  comparative  data  when  these 
test  procedures  are  applied  to  a 
particular  design  of  dishwasher 
manufactured  by  Norris  Industries.  Also 
on  the  same  date,  Norris  Industries  filed 


implemented  by  the  DOE  in  10  CFR  Part  430 
and  the  Federal  Trade  Commission  in  16  CFR 
Part  305,  provides  for,  among  other  things,  a 
comprehensive  plan  for  testing  home 
dishwashers  for  energy  consumption  and 
using  the  test  results  as  the  basis  for 


design  characteristics. — The  KitchenAid 
Division  of  the  Hobart  Corporation 
manufactures  a  dishwasher  with  somewhat 
similar  characteristics  in  that  they  claim  it 
can  operate  with  an  inlet  water  temperature 
of 120°F. 

A    A  Ifarnnfo  toot  nrnrfs/itfrf>s  fhnt  u/iN 
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summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  18, 1980,  of  an  application 
of  the  Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  for  authorization  to 


The  volumes  of  Canadian  natural  gas 
equivalent  in  heating  value  to  the  LNG 
exchange  will  be  deUvered  by 
TransCanada  Pipelines  Limited 
(TransCanada)  for  the  account  of  Gaz 
Metro  to  Tennessee  Gas  Pipeline 


issued  December  19, 1980  is  appended  to 
this  notice. 

Issued  in  Washington.  D.C.  on  December 
23.  1980. 

F.  Scott  Bush, 

Assistant  Administrator.  Office  of  Regulatory 
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inaccurate  comparative  data  when  these 
test  procedures  are  applied  to  a 
particular  design  of  dishwasher 
manufactured  by  Norris  Industries.  Also 
on  the  same  date,  Norris  Industries  filed 
a  "request  for  confidential  treatment  of 
information  contained  in  the  petition  for 
waiver."  The  petitioner  believes  the 
request  for  confidential  treatment  is 
justified  in  accordance  with  the 
applicable  provisions  of  10  CFR  1004.11. 

In  cooflideration  of  the  foregoing  and 
in  accordance  with  the  provisions  of 
§  430.27(b)  of  Chapter  II  of  Title  10.  Code 
of  Federal  Regulations,  DOE  is  hereby 
publishing  the  "Petition  for  Waiver"  in 
the  Federal  Register  with  the 
information  deleted  which  DOE  has 
determined  to  be  confidential  in 
accordance  with  10  CFR  1004.11.  DOE  is 
hereby  soliciting  comments,  data,  and 
information  respecting  the 
determination  of  the  petition. 

The  actual  petition  for  waiver  from 
Norris  Industries  was  inadvertently 
omitted  from  the  Federal  Register 
publication  of  December  17, 1980  (45  FR 
82988).  This  notice  corrects  this  error  by 
including  the  Norris  Industries  petition 
for  waiver  in  today's  publication. 

Issued  in  Washington,  D.C.,  December  22, 
1980. 
Mflxine  Savitz, 

Deputy  Assistant  Secretary  for  Conservation 
and  Solar  Energy. 

[The  original  of  this  document  contains 
information  which  is  arguably  confidential 
under  18  U.S.C.  1905.  Such  material  has  been 
deleted  from  this  copy  and  replaced  with 
XXXXXs.) 

United  States  Department  of  Energy 

In  Re  Norris  Industries,  Inc.;  Petition  for 
Waiver 

Norris  Industries,  Inc.  ("Norris"),  pursuant 
to  10  CFR  430.27,  requests  the  Department  of 
Energy  ("DOE")  to  grant  a  waiver  to  the 
method  as  provided  for  in  10  CFR  430, 
Subpart  B.  Appendix  C,  for  measuring  the 
energy  consumption  of  home  dishwashers. 

1.  Ttie  particular  basic  model  for  which  a 
waiver  is  requested.  Home  dishwashers 
manufactured  by  the  Petitioner  designated  as 
"LER  Series." 

2.  The  design  characteristics  constituting 
the  grounds  for  this  Petition. — ^The  LER 
Series  dishwashers  use  a  unique  steam 
generator  to  provide  efficient  heating  of  the 
water  and  the  dish  load.  XXXXX 
Applications  are  pending  before  the  U.S. 
Patent  Office  for  patents  on  the  novel 
features  of  the  LER  Series  dishwasher. 

3.  Specific  requirements  sought  to  be 
waived. — In  10  CFR  430,  Subpart  B,  Appendix 
C,  that  part  of  Section  2.6  requiring  the  test  to 
be  conducted  without  a  test  load,  and  Section 
4.1,  in  respect  to  "T",  the  nominal  water 
heater  temperature  rise  of  90°F. 

4.  The  need  for  the  requested  waiver. — 
That  part  of  the  Energy  Policy  and 
Conservation  Act  at  42  USC  6291  et  seq.,  as 


implemented  by  the  DOE  in  10  CFR  Part  430 
and  the  Federal  Trade  Commission  in  16  CFR 
Part  305,  provides  for.  among  other  things,  a 
comprehensive  plan  for  testing  home 
dishwashers  for  energy  consumption  and 
using  the  test  results  as  the  basis  for 
disclosing  a  calculated  energy  consumption 
and  annual  energy  costs  on  labels  attached  to 
the  dishwashers  at  point  of  sale.  The  uhimate 
purpose  of  this  program  is  to  conserve  energy 
by  disclosing  to  consumers  through  the 
"Energyguide"  label  the  calculated  energy 
consumption  and  the  annual  cost  of  energy  to 
operate  a  particular  dishwasher  relative  to 
other  makes  and/or  models.  The  current  test 
procedure  for  dishwashers  as  set  forth  in  10 
CFR  Part  430,  Subpart  B,  Appendix  C,  by  its 
very  nature  assumes  the  traditional  model  of 
machine  which  requires  for  its  efficient 
operation  inlet  water  at  a  temperature  of 
140°F.  The  test  procedure  as  currently 
promulgated  does  not  take  into  account  a 
type  of  home  dishwasher  as  the  Petitioner's 
LER  Series.  By  reason  of  the  LER  Series  novel 
design  features,  it  will  save  energy  over  the 
Petitioner's  current  models  of  home 
dishwashers.  However,  the  present  test 
procedure  for  home  dishwashers  does  not 
account  for  the  unique  features  of  the 
Petitioner's  LER  Series  in  the  collection  of 
data  for  the  purpose  of  preparing  the 
"Energyguide"  label.  This  limitation  can  be 
eliminated  by  incorporating  in  the  test 
procedure  in  place  of  the  specified  90^  the 
calculation  of  inlet  water  temperature  rise. 
The  present  90°F  value  was  determined  by 
the  National  Bureau  of  Standards  ("NBS"), 
using  that  calculation  at  a  time  when  no 
available  dishwasher  could  operate  with  less 
than  140°F  inlet  water  and  water  heaters 
were  set  at  145^  (FR  42  No.  55  p.  15425).  In 
addition,  to  validly  represent  the  energy 
consumed  during  heating,  a  dish  load  is 
required.  This  load  was  also  recommended  in 
the  original  NBS  Test  procedure,  but  was 
deleted  as  being  unnecessary  at  the  time  of 
the  final  determination  of  the  test  procedure 
by  DOE  (FR  42  No.  152  p.  39965). 

Accordingly,  without  the  requested  waiver, 
it  is  impossible  to  arrive  at  a  calculated 
energy  consumption  figure  for  the  LER  Series 
dishwasher  which  would  reflect  energy 
consumption  in  a  manner  consistent  with  the 
intent  of  10  CFR  430,  Subpart  B,  Appendix  C. 
nor  a  test  result  which  would  be  a  valid 
comparison  with  the  calculated  energy 
consumption  of  other  home  dishwashers.  The 
final  result  would  be  to  deny  consumers 
objective  comparative  data  for  the  LER  Series 
on  the  "Energyguide"  labels.  The  provisions 
of  16  CFR  Part  305  would  also  prohibit 
relating  those  potential  savings  to  the 
consumer  by  any  means  other  than  the 
testing  required  for  the  energy  consumption 
label.  In  summary,  the  LER  Series  dishwasher 
contains  a  novel  design  characteristic  which 
prevents  its  testing  to  the  currently 
prescribed  test  procedures  and  the  currently 
prescribed  test  procedures  do  not  evaluate 
the  LER  Series  dishwasher  in  a  manner 
representative  of  its  true  energy  consumption 
characteristics  to  provide  materially  accurate 
comparative  data. 

5.  Identification  of  manufacturers  of  other 
dishwashers  marlteted  in  the  United  States 
known  to  NORRIS  to  incorporate  similar 


design  characteristics. — The  KitchenAid 
Division  of  the  Hobart  Corporation 
manufactures  a  dishwasher  with  somewhat 
similar  characteristics  in  that  they  claim  it 
can  operate  with  an  inlet  water  temperature 
of  120^. 

6.  Alternate  test  procedures  that  will 
evaluate  the  LER  Series  home  dishwasher  in 

a  manner  representative  of  its  energy      

consumption  characteristics. — Revise  10  CFR 
430,  Subpart  B,  Appendix  C,  Sections  2.6  and 
4.1  to  read  as  follows: 

"2.6    Load.  Use  an  eight  place  setting  test 
load  of  dishes.  One  place  setting  consists  of 
the  following: 
One  glass — 12  oz.  straight  sides,  made  of 

glass. 
One  cup — Coming  "Centura"  No.  C-308. 
One  saucer — Corning  "Centura"  No.  C-506. 
One  diimer  plate — Coming  "Centura"  No.  C- 

110. 
One  bread  and  butter  plate — Corning 

"Centura"  No.  C-106. 
One  fruit  bowl — Coming  "Centura"  No.  C- 

409. 
One  dinner  fork — Stainless  steel. 
One  salad  fork — Stainless  steel. 
One  knife — Stainless  steel. 
Two  teaspoons — Stainless  steel." 

"4.  Calculation  of  derived  results  from  test 
measurements. — 4.1  Per-cycle  water  energy 
consumption  using  electrically  heated  water. 
Calculate  for  the  cycle  type  under  test  the 
per-cycle  water  energy  consumption  using 
electrically  heated  water,  W„  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 
W.=VxTxK. 
where 

V=reported  water  consumption  in  gallons 
per  cycle  for  the  cycle  type  under  test. 

T=inlet  water  temperature  rise  =  measured 
inlet  water  temperature — 55°F. 

K  =  specific  heat  of  water  in  kilowatt-hours 
per  gallon  per  degree  fahrenheit  = 
.0240." 

All  other  requirements  of  10  CFR  430, 
Subpart  B,  Appendix  C.  would  remain 
unchanged. 
Norris  Industries,  Inc. 
R.  )ames  Shaffer, 

Vice  President  and  General  Counsel,  Norris 
Industries,  Inc.,  One  Golden  Shore,  Long 
Beach.  California  90802.  (213)  435-6676. 
November  5, 1980. 

(FR  Doc,  8O-40692  Filed  12-30-80;  8.45  am) 
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Economic  Regulatory  Administration 
[ERA  Docket  No.  81-03-LNG] 

Brooklyn  Union  Gas  Co.,  Temporary 
Emergency  Export  of  Natural  Gas  to 
Canada 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  application  to 
authorize  the  temporary  emergency 
export  of  natural  gas  to  Canada  and 
order  granting  authorization. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  18, 1980,  of  an  apphcation 
of  the  Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  for  authorization  to 
export  liquefied  natural  gas  (LNG)  to 
Canada  in  order  to  alleviate  a 
temporary  emergency  LNG  supply 
deficiency  being  experienced  by  Gaz 
Metropolitan  Incorporated  (Gaz  Metro) 
of  Montreal.  Quebec.  The  ERA  also 
gives  notice  that,  because  of  the 
immediate  nature  of  the  emergency  and 
transportation  constraints,  it  issued  an 
Order  conditionally  authorizing  the 
export  on  December  19, 1980. 

The  application  was  filed  and  ERA's 
conditional  authorization  was  issued 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-54.  Protests  or  petitions  to 
intervene  are  invited. 
DATES:  Protests  or  petitions  to  intervene 
are  to  be  filed  on  or  before  January  7, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  A.  DiRicco  (Division  of 
Natural  Gas),  Economic  Regulatory 
Administration.  2000  M  Street,  N.W.. 
Room  7108.  Washington.  D.C.  20461. 
Telephone  (202)  653-3220 
James  K.  White  (Acting  Assistant 
General  Counsel  for  Natural  Gas  and 
Mineral  Leasing),  1000  Independence 
Ave..  S.W..  Forrestal  Bldg..  Room  5E- 
064,  Washington.  D.C.  20585. 
Telephone  (202)  252-2900 
SUPPLEMENTARY  INFORMATION:  In  its 
application  Brooklyn  Union  proposes  to 
exchange  up  to  400,000  Mcf  of  LNG  with 
Gaz  Metro  for  a  volume  of  Canadian 
natural  gas  of  equivalent  heating  value. 
The  LNG  is  alleged  to  be  urgently 
needed  by  Gaz  Metro  to  meet 
anticipated  supply  deficiencies  through 
early  January  1981  due  to  an 
unanticipated  capacity  problem  on  the 
pipeline  serving  Gaz  Metro  and  a  colder 
than  normal  winter. 

The  LNG  to  be  exchanged  is  LNG 
which  Brooklyn  Union  is  entitled  to 
receive  from  Distrigas  of  Massachusetts 
Corporation  (Distrigas)  and  located  in 
Distrigas'  storage  facilities  in  Everett, 
Massachusetts.  Transgas  Incorporated 
of  Lowell.  Massachusetts  will  provide 
truck  transportation  service  from  Everett 
to  Montreal.  Transgas  must  transport  a 
substantial  portion  of  the  LNG  prior  to 
December  26. 1980  because  of  prior 
commitments  of  available  truck 
capacity.  Deliveries  are  expected  to  be 
completed  by  January  15. 1981.  Gaz 
Metro  will  pay  any  and  all  costs 
incurred  in  connection  with  the 
transportation  of  the  LNG  to  Montreal. 


The  volumes  of  Canadian  natural  gas 
equivalent  in  heating  value  to  the  LNG 
exchange  will  be  delivered  by 
TransCanada  Pipelines  Limited 
(TransCanada)  for  the  account  of  Gaz 
Metro  to  Tennessee  Gas  Pipeline 
Company  (Tennessee),  at  the  existing 
TransCanada/Tennessee 
interconnection  near  Niagara  Falls,  New 
York,  and  will  be  transported  by 
Tennessee  to  Brooklyn  Union's  meter 
station  at  White  Plains.  New  York,  Gaz 
Metro  will  pay  any  and  all  costs 
incurred  in  connection  with  the 
transportation  of  the  natural  gas  to 
White  Plains  and  will  provide  the  fuel 
for  the  transportation  service. 

Because  of  the  need  for  an  immediate 
decision,  public  notice  by  ERA  was  not 
feasible  prior  to  issuance  of  an  order.  A 
copy  of  the  DOE/ERA  Order  issued 
December  19. 1980  conditionally 
authorizing  the  export  is  appended  to 
this  notice.  By  the  terms  of  the  Order, 
Brooklyn  Union  may  export  up  to 
400,000  Mcf  of  LNG  during  the  thirty 
days  after  issuance  of  the  Order  and 
may  import  volumes  of  natural  gas 
equivalent  in  heating  value  to  any  LNG 
exported,  during  the  sixty  days  after 
issuance. 

Other  Information 

The  ERA  invites  protests  or  petitions 
for  intervention  in  the  proceeding.  Such 
protests  or  petitions  are  to  be  filed  with 
the  Economic  Regulatory 
Administration.  Room  7108.  RG-55,  2000 
M  Street.  NW..  Washington.  D.C.  20461, 
in  accordance  with  the  requirements  of 
the  applicable  rules  of  practice  and 
procedure  (18  CFR  1.8  and  1.10).  Protests 
or  petitions  for  intervention  will  be 
accepted  for  consideration  if  filed  no 
later  than  4:30  p.m..  on  January  7, 1981. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene.  Protests  filed  with 
the  ERA  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

A  hearing  will  not  be  held  unless  a 
motion  for  a  hearing  is  made  by  any 
party  and  is  granted  by  ERA.  or  if  the 
ERA  on  its  own  motion  believes  that  a 
hearing  is  required.  A  party  filing  a 
motion  for  hearing  must  demonstrate 
how  a  hearing  will  advance  the 
proceeding.  If  a  hearing  is  ordered,  due 
notice  will  be  given  to  the  parties. 

A  copy  of  Brooklyn  Union's 
application  is  available  for  public 
inspection  and  copying  in  Room  7108, 
2000  M  Street  NW..  Washington.  D.C. 
20461,  between  the  hours  of  8:00  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  ERA  order 


issued  December  19. 1980  is  appended  to 
this  notice. 

Issued  in  Washington.  DC.  on  December 
23. 1980. 

F.  Scott  Bush. 

Assistant  Administrator.  Office  of  Regulatory 
Policy.  Economic  Regulatory  Administration. 

The  Brooklyn  Union  Gas  Co.;  Order 
Authorizing  the  Temporary*  Emergency 
Exportation  of  Liquefied  Natural  Gas  to 
Canada  and  the  Importation  of  Natural 
Gas  From  Canada 

December  19, 1980. 

On  December  18. 198a  the  Brooklyn 
Union  Gas  Company  (Brooklyn  Union) 
filed  an  application  with  the  Economic 
Regulatory  Administration  (ERA)  under 
section  3  of  the  Natural  Gas  Act,  seeking 
authorization  for  a  temporary 
emergency  exportation  of  liquefied 
natural  gas  (LNG)  to  Gaz  Metropolitain, 
Incorporated  (Gaz  Metro)  of  Montreal, 
Quebec,  Canada,  and  a  temporary 
authorization  to  import  natural  gas  from 
Canada. 

As  more  fully  described  in  its 
application.  Brooklyn  Union  states  that 
the  LNG  is  urgently  needed  by  Gaz 
Metro  to  meet  anticipated  gas  supply 
deficiencies.  Exportation  of  the  LNG  is 
expected  to  be  completed  by  January  15, 
1981.  Brooklyn  Union  also  states  that 
because  of  limited  LNG  truck 
transportation  capacity,  the  transporter 
must  transport  a  substantial  portion  of 
the  LNG  prior  to  December  26. 1980.  or 
will  be  unable  to  guarantee  timely 
deliveries  to  Gaz  Metro. 

Brooklyn  Union  intends  to  make 
available  on  an  exchange  basis  up  to 
400,000  Mcf  of  LNG  which  it  is  entitled 
to  receive  from  Distrigas  of 
Massachusetts  (Distrigas)  at  Distrigas' 
Everett,  Massachusetts,  storage  facility. 
Gaz  Metro  will  pay  any  costs  and 
expenses  incurred  in  connection  with 
the  transportation  of  the  LNG  to 
Montreal. 

The  LNG  will  be  exchanged  for  a 
volume  of  Canadian  natural  gas  of 
equivalent  heating  value  to  be  imported 
by  Brooklyn  Union.  That  gas  will  be 
delivered  by  TransCanada  Pipe  Lines 
Limited  (TransCanada)  for  the  account 
of  Gaz  Metro  to  Tennessee  Gas  Pipeline 
Company  for  ultimate  delivery  to 
Brooklyn  Union.  All  natural  gas 
deliveries  will  be  made  within  sixty 
days  from  the  date  export  of  the  LNG 
commences. 

Brooklyn  Union  states  that  it  will 
incur  no  costs  or  expenses  incident  to 
the  exchange  and  that  the  exchange  will 
not  impair  its  ability  to  render  natural 
gas  service  to  its  customers. 

Based  on  the  description  provided  by 
Brooklyn  Union  of  the  circumstances 
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surrounding  the  proposed  exportation  of 
LNG  and  importation  of  natural  gas.  we 
find  at  this  time  that  the  proposed 
export  and  import  are  not  inconsistent 
with  the  public  interest  and  good  cause 


of  Gaz  Metro  be  exported,  and 

(3)  That  Brooklyn  Union  be  bound  by 

any  further  orders  issued  in  this  docket. 
Issued  in  Washington,  D.C.  on  December 

19, 1980. 


Estunated  Oil 

Displacement  (000 

BBL) 


Eslimated 
Location  Volume 

(MMCF)*  03% 

sulfuf  No. 
6  oil 


0.2% 
sulfur  No. 
2  oil  or 
0.11*. 
sullur 
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the  ten  (10)  day  comment  period.  The 
request  should  state  the  person's 
interest,  and.  if  appropriate,  why  the 
person  is  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 


..»    Tl,„  -„, 


Establishments  which  operate  any 
boiler,  gas  turbine,  internal  combustion 
engine  and/or  combined  cycle  units 
with  a  maximum  design  firing  rate  of  50 
million  Btu/hr  or  greater  and  have  not 


_c  r7__ 


Building,  1000  Independence  Avenue,  SW., 
Washington.  D.C,  between  BflO  am  and  A-fXi 
pm  Monday  through  Friday,  except  Federal 
Holidays. 

Issued  at  Washington.  D.C.  on  December 
23. 1980. 
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surrounding  the  proposed  exportation  of 
LNG  and  importation  of  natural  gas.  we 
find  at  this  time  that  the  proposed 
export  and  import  are  not  inconsistent 
with  the  public  interest  and  good  cause 
exists  for  issuing  a  temporary 
authorization  without  delay.  Based  on 
available  information,  the  export  will 
only  be  needed  for  30  days  and, 
therefore,  we  have  so  limited  the  term  of 
the  export  authorization. 

Our  granting  of  the  requested 
authorizations  in  no  way  is  intended  to 
hmit  our  further  review  of  the  validity  of 
the  representations  set  forth  in  the 
application  and  to  take  further  action  or 
hold  fiirthpr  proceedings  as  may  be 
necessar>-  to  remedy  any  unforeseen 
inconsistency  with  the  public  interest. 
Notice  of  this  order  and  the  application 
upon  which  it  is  based  will  be  published 
in  the  Federal  Register  as  soon  as  is 
practicable  and  will  invite  the  filing  of 
petitions  to  intervene  by  interested 
persons. 

Order 

For  the  reasons  set  forth  above,  ERA 
hereby  orders  that: 

A.  Pursuant  to  Section  3  of  the  Natural 
Gas  Act,  authorization  is  granted  to  the 
Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  to  export  up  to  400,000 
Mcf  of  LNG  to  Gaz  Metropolitain. 
Incorporated  (Gaz  Metro),  effective 
immediately  and  continuing  through  the 
thirtieth  day  after  the  date  of  this  Order. 

B.  Pursuant  to  Section  3  of  the  Natural 
Gas  Act,  authorization  is  granted  to 
Brooklyn  Union  to  import  from  Gaz 
Metro  a  volume  of  natural  gas  of 
equivalent  heating  value  of  any  LNG 
exported  pursuant  to  Ordering 
Paragraph  A,  effective  immediately  and 
continuing  through  the  sixtieth  day  after 
the  date  of  this  order. 

C.  Pursuant  to  Section  3  of  the  Natural 
Gas  Act,  the  authorizations  granted 
herein  are  conditioned  upon  the 
following: 

(1)  That  Brooklyn  Union  ensure  that 
the  exportation  of  any  LNG  pursuant  to 
Ordering  Paragraph  A  will  not  impair  its 
ability  to  render  natural  gas  service  at 
reasonable  rates  to  its  customers  and 
that  neither  Brooklyn  Union  or  its 
customers  incur  any  costs  or  expenses 
incident  to  the  authorized  exportation 
and  importation,  or 

(2)  That  Brooklyn  Union  take 
whatever  steps  are  necessary  to  ensure 
that  only  the  volumes  of  LNG  necessary 
to  meet  the  temporary  supply  emergency 


of  Gaz  Metro  be  exported,  and 

(3)  That  Brooklyn  Union  be  bound  by 

any  further  orders  issued  in  this  docket. 
Issued  in  Washington,  DC.  on  December 

19, 1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  ReguJatory 

Administration. 
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[ERA  Docket  No.  80-CERT-044] 

Public  Service  Electric  and  Gas  Co.; 
Application  for  Certification  of  the  Use 
of  Natural  Gas  To  Displace  Fuel  Oil 

Public  Service  Electric  and  Gas 
Company  (Public  Service),  80  Park 
Place,  Newark,  New  Jersey  07101,  filed 
an  application  on  December  2, 1980, 
with  the  Economic  Regulatory 
Administration  (ERA)  for  certification  of 
an  eligible  use  of  natural  gas  to  displace 
fuel  oil  at  eight  of  its  electric  generating 
stations  located  in  New  Jersey:  Bergen 
in  Ridgefield;  Essex  in  Newark;  Hudson 
in  Jersey  City;  Kearney  in  Kearney; 
Linden  in  Linden;  Sewaren  in  Sewaren; 
Edison  in  Edison;  and  Mercer  in 
Trenton,  pursuant  to  10  CFR  Part  595  (44 
FR  47920,  August  16, 1979).  More 
detailed  information  is  contained  in  the 
application  on  file  and  available  for 
public  inspection  at  the  ERA,  Division  of 
Natural  Gas  Docket  Room,  Room  7108, 
RG-55,  2000  M  Street,  NW„  Washington, 
D.C.  20461,  from  8:30  a,m,^:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

In  its  application,  Public  Service 
states  that  the  volume  of  natural  gas  for 
which  it  requests  certification  is 
approximately  eight  billion  cubic  feet. 
This  volume  is  estimated  to  displace  the 
use  of  approximately  1,200,000  barrels  of 
No.  6  fuel  oil  (0.3  percent  sulfur)  and 
approximately  32,000  barrels  of  No.  2 
fuel  oil  (0.2  percent  sulfur)  or  kerosene 
(0.1  percent  sulfur)  per  year. 

The  quantities  at  each  location  are 
subject  to  considerable  variation  with 
changes  in  demand  and  availability  of 
the  various  generating  units,  but 
estimated  gas  usage  and  resulting  oil 
displacement  volumes  are  Usted  below: 


Estimated  Oil 

Displacement  (000 

BBL) 


Location 


Estimated 
Volume 
(MMCF)" 


0.3% 

suHur  No 

6  oil 


02% 

sulfur  No. 
2  oil  or 
0.1% 
sulfur 

kerosene 


Estimated  Oil 

Displacement  (000 

BBL) 


0.2% 
sulfur  No. 
2  oil  or 
0.1% 
sulfur 
kerosene 


0.3% 

sulfur  No. 

6  oil 


.  Essex  Generating 

Station,  Newark,  N.J... 
I.  Hudson  Generating 

Staton,  Jersey  City, 

NJ 

.  Kearny  Generating 

Station,  Kearny,  N.J.... 
I.  Linden  Generating 

Station,  Linden,  N.J 

i  Sewaren  Generating 

Station,  Sewaren. 

N.J 

'.  Edison  Generating 

station,  Edison,  N.J .... 
I   Mercer  Generating 

Station,  Trenton,  N.J... 


100 


16 


3088  472 


1160               176 
100   


16 


Totals. 


8.000  1,200 


32 


'MMCF  is  million  cubic  feel 

The  eligible  seller  is  the  National  Fuel 
Gas  Distribution  Corporation,  10 
Lafayette  Square,  Buffalo,  New  York 
14203.  The  gas  would  be  transported  by 
the  Transcontinental  Gas  Pipeline 
Corporation.  P.O.  Box  1396,  Houston, 
Texas  77001. 

Public  Service  has  previously  been 
issued  certification  by  the  ERA  allowing 
purchases  of  natural  gas  from  various 
eligible  sellers  for  use  at  the  same  eight 
electric  generating  stations  named  in 
this  certification  as  follows: 


ERA  Docket 
No. 

Amount 

Remarks 

79-CERT-020.... 

..  24.1  Bct/yr 

..  Expired  June  24,  1980, 
and  recertified  as  80- 
CERT-020 

BO-CFRT  014 

5  Bcl/yr 

..  Effective  May  5,  1980 

eO-CERT-017.... 

..  4Bcf/yr 

..  Effective  May  5.  1980 

60-CERT-020.... 

..  17  5  Bcf/yr 

..  Recerufication  of  79- 
CERT-020  and 
effective  June  25, 
1980 

80-CERT-028.... 

..  1  Bcf/yr 

.,  Effective  September  17, 
1980 

80-CERT-032.... 

..  IBMMcf/day... 

..  Elfeclive  Sepleml>er  30, 
1980.  and  expired 
Octol>er31.  1980 

1  Bergen  Generating 
Station,  Ridgefield. 
N.J 


3552 


552 


In  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeding  as  is  practicable  under  the 
circumstances,  we  are  inviting  any 
person  wishing  to  comment  concerning 
this  application  to  submit  comments  in 
writing  to  the  Economic  Regulatory 
Administration,  Room  7108,  RG-55,  2000 
M  Street.  NW.,  Washington,  D.C.  20461. 
Attention:  Mr.  Albert  F.  Bass,  by 
January  12, 1981. 

An  opportunity  to  make  an  oral 
presentation  of  data,  views,  and 
arguments  either  against  or  in  support  of 
this  application  may  be  requested  by 
any  interested  person  in  writing  within 


the  ten  (10)  day  comment  period.  The 
request  should  state  the  person's 
interest,  and,  if  appropriate,  why  the 
person  is  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest.  The  request  should  include  a 
summary  of  the  proposed  oral 
presentation  and  a  statement  as  to  why 
an  oral  presentation  is  necessary.  If 
ERA  determines  that  an  oral 
presentation  is  necessary,  further  notice 
will  be  given  to  Public  Service  and  any 
persons  filing  comments  and  will  be 
published  in  the  Federal  Register. 

Issued  in  Washington,  D.C,  on  Decemljer 
22,  1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Office  of  Regulatory 
Policy,  Economic  Regulatory  A  dministration. 

|FK  Uoc  80-40619  Filed  12-30-80;  8:45  am] 
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Energy  Information  Administration 

1980  Manufacturing  Industries  Energy 
Consumption  Study  and  Survey  of 
Large  Combustors,  Form  EIA-463 

The  U.S.  Department  of  Energy  has 
recently  mailed  out  Form  EIA-463.  The 
information  collected  from  this  study 
will  allow  the  Department  to  meet 
several  statutory  and  regulatory 
mandates.  These  include,  but  are  not 
limited  to.  the  following:  preparation  of 
contingency  plans  for  the  purposes  of 
advising  the  President  should  specific 
fuels  be  unavailable  due  to  international 
events,  labor  stoppages,  distribution 
malfunctions,  or  weather;  forecasts  of 
mid-  and  long-range  energy  needs  in  the 
industrial  sector  as  required  by  the 
Congress;  analysis  of  potential 
incentives  for  the  conversion  of  certain 
capital  equipment:  a  better 
understanding  of  a  large  percent  of  the 
Nation's  energy  consumption;  and  the 
need  to  determine  the  potential  for  the 
conversion  of  certain  combustors  and/or 
processes  to  alternative  and  more 
plentiful  energy  supplies. 

In  view  of  the  importance  of  these 
data,  industries'  desire  to  provide 
quality  data,  and  the  possible  difficulties 
encountered  by  mailing  the 
questionnaires  over  the  holiday  season, 
the  Department  of  Energy  will  grant 
reasonable  extensions  beyond  the 
normal  filing  date  on  a  company  by 
company  basis.  Requests  for  extensions 
should  be  sent  to  Mr.  Stephen  J. 
Dienstfrey.  Industrial  Survey  Manager. 
U.S.  Department  of  Energy.  P.O.  Box 
2100.  Rockville,  Maryland  20852.  Further 
clarification  of  this  notice  can  be 
obtained  by  calling  the  Survey  Receipt 
Center  at  (800)  638-6584. 


Establishments  which  operate  any 
boiler,  gas  turbine,  internal  combustion 
engine  and/or  combined  cycle  units 
with  a  maximum  design  firing  rate  of  50 
million  Btu/hr  or  greater  and  have  not 
received  a  copy  of  Form  EIA-463  should 
contact  the  above  address  for  inclusion 
in  this  study.  This  study  is  mandatory 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275),  and  the  Powerplant  and  Industrial 
Fuel  Use  Act  of  1978,  (Pub.  L.  95-620). 

Issued  in  Washington,  D.C,  December  24, 

19B0. 

Albert  H.  Linden,  Jr., 

Acting  Administrator,  Energy  Information 
.Administration. 

(FR  Doc  80-40695  Filed  12-30-80;  8:45  am| 
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Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Advanced  Conservation  Technology 
Subpanel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Advanced  Conservation  Technology 
Subpanel  of  the  Energy  Research  Advisory 
Board  (ERAB).  ERAB  is  a  Committee 
consititufed  under  the  Federal  Advisory 
Committee  Act  (Public  Lw  92-463.  86  Stat. 
770). 

Dale  and  time:  January  14, 1981 — 9:30  am  to 
4:00  pm. 

Place:  Department  of  Energy.  Forrestal 
Building,  Room  4E-069, 1000  Independence 
Avenue,  SW.,  Washington.  D.C.  29585. 

Contact:  Eudora  M.  Taylor,  Staff  Assistant, 
Energy  Research  Advisory  Board, 
Department  of  Energy,  Forrestal  Building— 
M.S.  3F-032. 1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20858,  Telephone 
202/252-8933. 

Purpose  of  the  parent  board:  To  advise  the 
Department  of  Energy  on  the  overall 
research  and  development  conducted  in 
DOE  and  to  provide  long-range  guidance  in 
tiiese  areas  to  the  Department. 

Tentative  agenda:  Review  of  Updated  Outline 
of  Proposed  Draft  Subpanel  Report. 
Note. — If  the  Subpanel  does  not  complete 

its  business  on  January  14,  the  meeting  will 

continue  on  January  15. 

Public  participation:  The  meeting  is  open  to 
the  public.  Written  statments  may  be  filed 
with  the  Subpanel  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  the  Energy  Research 
Advisory  Board  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  days  prior  to  the  meetng  and 
reasonable  provision  will  be  made  to  include 
the  presentation  on  the  agenda.  The 
Chairperson  of  the  Sut^anel  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts:  Available  for  public  review 
and  copying  at  the  freedom  of  Information 
Public  Reading  Room  lE-190.  Forrestal 


Building,  1000  Independence  Avenue,  SW., 
Washington,  D.C.  between  BKX)  am  and  4«) 
pm  Monday  through  Friday,  except  Federal 
Holidays. 

Issued  at  Washington,  D.C.  on  December 

23,  1980. 

N.  D.  Pewitl. 

Deputy  Director  of  Energy  Research. 

(FR  Doc  80-40693  Filed  12-30-80:  8  45  am) 
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Federal  Energy  Regulatory 
Commission 

IDocket  No.  CP81-105-000) 

Brooklyn  Union  Gas  Co.;  Application 

December  19, 1980. 

Take  notice  that  on  December  18. 
1980,  The  Brooklyn  Union  Gas  Company 
(Applicant).  195  Montaque  Street. 
Brooklyn.  New  York  11201.  Filed  in 
Docket  No.  CP81-105-000  an  application 
pursuant  to  Section  3  to  export  liquefied 
natural  gas  (LNG)  to  Canada  and  to 
import  natural  gas  from  Canada  and 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  exchange  of  up  to  400,000  Mcf 
equivalent  of  LNG  for  a  volume  of 
Canadian  natural  gas  equivalent  in 
heating  value,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  exchange 
400,000  Mcf  of  LNG  for  a  volume  of 
Canadian  natural  gas  equivalent  in 
heating  value  to  be  delivered  by 
TransCanada  PipeLines  Limited 
(TransCanada)  for  the  account  of  Caz 
Metropolitain.  Inc.  (Gaz  Metropohtain). 
Applicant  states  that  the  LNG  to  be 
exchanged  is  LNG  which  Applicant  is 
presently  entitled  to  receive  from 
Distrigas  of  Massachusetts  Corporation 
(Distrigas)  and  is  located  in  Distrigas' 
storage  facilities  in  Everett. 
Massachusetts.  The  LNG  would  be 
transported  by  truck  to  Montreal  for  use 
by  Gaz  Metropolitain.  It  is  asserted  that 
the  LNG  is  urgently  needed  by  Gaz 
Metropolitain  to  meet  anticipated  supply 
deficiencies.  Applicant  states  that 
Transgas,  Inc.  (Transgas)  of  Lowell, 
Massachusetts,  which  would  provide  the 
truck  transportation  to  Montreal  is 
prepared  to  commence  deliveries 
immediately  with  deliveries  to  be 
completed  by  January  15, 1981.  It  is 
further  asserted  that  Gaz  Metropolitain 
would  pay  any  and  all  costs  and 
expenses  incurred  in  connection  with 
the  transportation  of  the  CNG  to 
Montreal. 

Applicant  submits  that  volumes  of 
Canadian  natural  gas  equivalent  in 
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heating  value  to  the  LNG  exchanged 
would  be  delivered  by  TransCanada  for 
the  accoupt  of  Gaz  Metropolitain  to 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee)  at 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
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heating  value  to  the  LNG  exchanged 
would  be  delivered  by  TransCanada  for 
the  accoupt  of  Gaz  Metropolitain  to 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee)  at 
an  existing  TransCanada/Tennessee 
interconnection  near  Niagara  Falls,  New 
York.  Such  gas.  it  is  asserted,  would  be 
transported  by  Tennessee  to  Applicant's 
meter  station  at  White  Plains,  New 
York,  for  delivery  to  Applicant's 
franchise  territory.  It  is  further  stated 
that  Gaz  Metropolitain  would  pay  any 
and  all  costs  and  expenses  incurred  in 
connection  with  the  transportation  of 
the  natural  gas  to  White  Plains  and 
would  provide  the  fuel  for  the 
transportation  service.  Applicant  states 
that  although  the  natural  gas  deliveries 
would  commence  after  the 
commencement  of  the  LNG  deliveries, 
all  natural  gas  would  be  made  available 
within  60  days  from  the  date  that  the 
exports  of  LNG  commence.  It  is  further 
explained  that  Tennessee  would 
transport  the  gas  under  the  authority  of 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
5, 1981,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanfs 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  punisanf  to 
the  authority  contained  in  and  .subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Seci-etary. 

(FR  Doc.  80-40561  Filed  12-30-80:  8:45  ain| 
BILUNG  CODE  MS0-8S-M 
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Determinations  by  Jurisdictional 
Agencies  Under  the  Natural  Gas  Policy 
Act  of  1978 

December  22,  1980. 

The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
after  the  section  code.  Estimated  annual 
production  (PROD)  is  in  million  cubic 
feet  (MMcf).  An  (*)  preceding  the 
control  number  indicates  that  other 
purchasers  are  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426. 

Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204.  file  a 
protest  with  the  Commission  on  or 
before  January  15, 1981. 

Please  reference  the  FERC  Control 
Number  (JD  No)  in  all  correspondence 
related  to  these  determinations. 
Kenneth  F.  Plumb, 
Secretary. 
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Determinations  by  Jurisdictionai 
Agencies  Under  the  Naturai  Gas  Poiicy 
Act  of  1978 

December  22, 1980. 

The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
after  the  section  code.  Estimated  annual 
production  (PROD)  is  in  million  cubic 
feet  (MMcf).  An  (*)  preceding  the 
control  number  indicates  that  other 
purchasers  are  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206.  at  the  Commission's  Division  of 
Public  Information,  Room  1000.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  within  on 
or  before  January  15. 1981. 

Please  reference  the  FERC  Control 
Number  (JD  No)  in  all  correspondence 
related  to  these  determinations. 
Kenneth  F.  Plumb, 
Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-1718-3] 

Availability  of  Environmental  Impact 
Statements 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Wilson,  Office  of  Environmental 
Review,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.C.20460,  (202)  245-3006. 
Dated:  December  29.  1980. 


are  planned  requiring  80,000  acres  for  right- 
of-way.  (EIS  Order  No.  800986.) 

Extension;  The  review  period  for  the  above 
EIS  has  been  extended  to  April  1, 1981.  (No. 
800986.) 

ENVIRONMENTAL  PROTECTION  AGENCY 
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Final 

OCS  Oil  and  Gas  Sales,  No.  A66  and  No. 
66,  Gulf  of  Mexico,  December  24:  Proposed 
are  two  OCS  oil  and  gas  lease  sales  for  tracts 
A66  and  66  in  the  Gulf  of  Mexico.  The  tracts 
comprise  1,979,794  acres  offshore  of  the 
states  of  Texas,  Louisiana,  Alabama, 


approximate  length  of  3.6  miles.  The  facility 
would  have  interchanges  with  full  access  in 
all  directions.  (FHWA-VA-EIS-80-Ol-D.) 
(EIS  Order  No.  800984.) 

Final  Supplement 

HI-3,  North  Halawa  Valley  alignment  (FS- 

11    Hnnnhilii    Pniintv    H;iw»ii    Flprprnhpr  9_T- 


Requests  for  hearing  should  be 
addressed  to  John  P.  Lehman,  Director, 
Hazardous  and  Industrial  Waste 
Division,  Office  of  Solid  Waste  (WH- 
565),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

The  Dublic  docket  for  these  temnorarv 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-1718-31 

Availability  of  Environmental  Impact 
Statements 

agency:  Office  of  Environmental 
Review  {A-104),  U.S.  Environmental 
Protection  Agency. 
purpose:  This  notice  lists  the 
environmental  impact  statements  (EISS) 
which  have  been  officially  filed  with  the 
EPA  and  distributed  to  Federal  agencies 
and  interested  groups,  organizations  and 
individuals  for  review  pursuant  to  the 
Council  on  Environmental  Quality's 
regulations  (40  CFR  Part  1506.9). 
PERIOD  COVERED:  This  notice  includes 
EIS's  filed  during  the  week  of  December 
22, 1980  to  December  24, 1980. 
REVIEW  PERIODS:  The  45-day  review 
period  for  draft  EIS's  listed  in  this  notice 
is  calculated  from  December  31, 1980 
and  will  end  on  February  16, 1981.  The 
30-day  review  period  for  final  EIS's  as 
calculated  from  December  31, 1980  will 
end  on  January  30, 1981. 
EIS  availability:  To  obtain  a  copy  of  an 
EIS  listed  in  this  notice  you  should 
contact  the  Federal  agency  which 
prepared  the  EIS.  This  notice  will  give  a 
contact  person  for  each  Federal  agency 
which  has  filed  an  EIS  during  the  period 
covered  by  the  notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact  the  Office 
of  Environmental  Review,  EPA,  for 
further  information. 
BACK  COPIES  OF  EIS'S:  Copies  of  EIS's 
previously  filed  with  EPA  or  CEQ  which 
are  no  longer  available  from  the 
originating  agency  are  available  with 
charge  from  the  following  source: 
Information  Resources  Press,  1700  North 
Moore  Street,  Arlington,  Virginia  22209, 
(703)  558-8270. 

SUMMARY  OF  NOTICE:  This  notice  sets 
forth  a  list  of  EIS's  filed  with  EPA  during 
the  week  of  December  22, 1980  to 
December  26, 1980.  The  Federal  agency 
filing  the  EIS,  the  name,  address,  and 
telephone  number  of  the  Federal  agency 
contact  for  copies  of  the  EIS,  the  filing 
status  of  the  EIS,  the  actual  date  the  EIS 
was  filed  with  EPA,  the  title  of  the  EIS, 
the  state(s)  and  county(ies)  of  the 
proposed  action  and  a  brief  summary  of 
the  proposed  Federal  action  and  the 
Federal  agency  EIS  number,  if  available, 
is  listed  in  this  notice.  Commenting 
entities  on  draft  EIS's  are  listed  for  final 
EIS's.  All  additional  information  relating 
to  EIS's  such  as  time  extensions  or 
reductions  of  prescribed  review  periods, 
withdrawals,  retractions,  corrections  or 
supplemental  repotrs  is  also  noticed 
under  the  appropriate  agency. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Wilson,  Office  of  Environmental 
Review,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.C.20460,  (202)  245-3006. 
Dated;  December  29.  1980. 
William  N.  Hedeman,  (r.. 
Director,  Office  of  Environmental  Review  (A- 
104). 

U.S.  Anny  Corps  of  Engineers 

Contact:  Mr.  Richard  Makinen,  Office  of 
the  Chief  of  Engineers,  Attn.:  DAEN-CWR-P, 
Office  of  the  Chief  of  Engineers,  U.S.  Army 
Corps  of  Engineers,  20  Massachusetts 
^  Avenue.  Washington.  D.C.  20314,  (202)  272- 
0121. 

Final 

Irondequoit  Bay  navigation  improvements, 
Monroe  County,  N.Y.,  December  2:  Proposed 
are  recreational  navigation  improvements  for 
Irondequoit  Bay  in  Monroe  County,  New 
York.  The  preferred  alternatives  consider 
opening  the  bay  at  the  existing  outlet  with  a 
fixed,  four-lane  highway  bridge  or  dredging  a 
deeper  channel  at  the  same  location  with  a 
lift  bridge  providing  unlimited  vertical 
clearance.  The  dredged  material  disposal 
options  preferred  are  wetland  creation  and 
open-water  dumping  in  the  deepest  waters  of 
Irondequoit  Bay.  (Buffalo  District.)  Comments 
made  by:  USDA,  DOl,  EPA,  DOC,  DOT.  (EIS 
Order  No.  800980.) 

DEPARTMENT  OF  COMMERCE 

Contact:  Dr.  Robert  T.  Miki,  Acting  Deputy 
Assistant  Secretary,  for  Regulatory  Policy, 
Room  7614,  Department  of  Commerce, 
Washington,  D.C.  20230,  (202)  377-2482. 

National  Oceanic  and  Atmospheric 
Administration 

Draft  Supplement 

Groundfish  Fishery  FMT,  WA/OR/CA, 
(DS-1).  Pacific,  December  24:  This  statement 
supplements  draft  EIS,  #791172,  filed  11-23- 
79.  Proposed  is  a  fishery  management  plan 
for  the  groundfish  fishery  of  the  Pacific 
Ocean  offshore  of  Washington,  Oregon  and 
California.  This  supplement  examines  several 
major  revisions  and  improvements  and 
considers  groundfish  resources,  fisheries, 
harvest  levels  and  detailed  management 
options.  (EIS  Order  No.  800987.) 

Department  of  Defense,  Air  Force 

Contact:  L/C  William'Verkest.  AFRCE- 
MX/DEV,  Ballistic  Missile  Office.  Box  EIS, 
Norton  Air  Force  Base,  California  92409,  (714) 
382-4891. 

Draft 

MX  Missile,  Deployment  Area  Selection, 
Several,  December  2:  Proposed  is  the 
selection  of  sites  for  the  deployment  of  the 
MX  missile.  Possible  sites  under 
consideration  include  (1)  Coyote  Spring 
Valley  or  Ely,  Nevada;  (2)  Milford,  Beryl  or 
Delta,  Utah;  (3)  Dalhart.  Texas;  and  (4) 
Clovis,  New  Mexico.  The  system  is  expected 
to  be  dispersed  over  approximately  8,500  sq. 
miles.  Approximately  8,500  miles  of  new  road 


are  planned  requiring  80,000  acres  for  right- 
of-way.  (EIS  Order  No.  800986.) 

Extension:  The  review  period  for  the  above 
EIS  has  been  extended  to  April  1. 1981.  (No. 
800986.) 

ENVIRONMENTAL  PROTECTION  AGENCY 

Contact:  RTP  Library,  Environmental 
Protection  Agency,  Research  Triangle  Park, 
North  Carolina  27711.  (919)  541-2777. 

Draft 

Bulk  Gasoline  Terminals,  Standards, 
Regulatory,  December  22:  Proposed  are 
performance  standards  to  limit  emissions  of 
volatile  organic  compounds  (VOC)  from  new, 
modified,  and  reconstructed  bulk  gasoline 
terminals,  four  regulatory  alternatives 
consider  outlet  levels  of  VOC,  levels  of  State 
involvement  and  various  industry  restrictions 
and  requirements.  (EPA-450/3-80-038A.)  (EIS 
Order  No.  800982.) 

Final 

Contact:  Mr.  Eugene  Wojcik.  Region  5, 
Environmental  Protection  Agency,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604,  (312) 
353-2157. 

Springvale-Bear  Creek,  Case  Study  3, 
Emmet  County,  Mich.,  December  22: 
Proposed  is  the  awarding  of  a  grant  for  a  201 
facihty  plan  for  the  Crooked/Pickerel  Lakes 
facility  planning  area  located  in  Emmet 
County,  Michigan.  The  preferred  alternative 
is  a  limited  action  alternative  and  includes: 
(1)  The  upgrading  of  most  on-site  systems  by 
replacing  undersized  septic  tanks,  and 
upgrading  existing  drainfields  or  replacing 
them  with  elevated  sand  mounds,  (2)  service 
of  the  Ellsworth  Point  and  Botsford  Landing 
areas  by  cluster  systems,  and  (3)  service  of 
the  Crooked/Pickerel  channel  area  by 
holding  tanks.  Five  other  alternatives  are 
considered.  This  is  a  case  study  3  for 
alternative  waste  treatment  systems  for  rural 
lake  projects.  Comments  made  by:  HEW, 
USDA,  DOT,  DOI.  (EIS  Order  No.  800981.) 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Contact:  Mr.  Richard  H.  Broun,  Director, 
Office  of  Environmental  Quality,  Room  7274, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Washington,  D.C.  20410,  (202)  755-6300. 

Draft 

Saddlebrook  Farms,  Mortgage  Insurance, 
Gloucester,  County,  N.J.,  December  2: 
Proposed  is  the  issuance  of  HUD  mortgage 
insurance  for  the  Saddlebrook  Farms 
Subdivision  in  Washington  Township, 
Gloucester  County,  New  Jersey.  The 
development  would  consist  of  approximately 
751  single  family  dwelling  units  on  417  acres. 
(EIS  Order  No.  800977.) 

DEPARTMENT  OF  INTERIOR 

Contact:  Mr.  Bruce  Blanchard,  Director, 
Environmental  Project  Review,  Room  4256, 
Interior  Bldg.,  Department  of  Interior, 
Washington,  D.C.  20240,  (202)  343-3891. 


Final 

OCS  Oil  and  Gas  Sales,  No.  A66  and  No. 
66,  Gulf  of  Mexico,  December  24:  Proposed 
are  two  OCS  oil  and  gas  lease  sales  for  tracts 
A66  and  66  in  the  Gulf  of  Mexico.  The  tracts 
comprise  1,979,794  acres  offshore  of  the 
states  of  Texas,  Louisiana,  Alabama, 
Mississippi  and  Florida.  The  project  will 
include  the  construction  of  175  development 
wells,  185  exploration  wells,  375  miles  of 
offshore  pipeline  and  30  new  platforms.  The 
alternatives  consider:  (1)  hold  sale  as 
proposed,  (2)  modify  via  potential  tract 
deletions,  (3)  delay  sales,  and  (4)  withdraw 
sales.  (FES-80-54.)  Comments  made  by:  AHP, 
DOC,  DOI,  DOT,  EPA,  FERC,  USAF.  USA. 
state  agencies,  groups,  individuals,  and 
businesses.  (EIS  Order  No.  800988.) 

DEPARTMENT  OF  TRANSPORTATION 

Contact:  Mr.  Martin  Convisser,  Director, 
Office  of  Environment  and  Safety,  U.S. 
Department  of  Transportation,  400  7th  Street, 
SW.,  Washington,  D.C.  20590,  (202)  426-4357. 

Federal  Aviation  Administration 

Final 

Boston-Logan  Airport,  Bird  Islands  Flats, 
Suffolk  County,  Mass.,  December  22: 
Proposed  is  Development  of  the  Bird  Island 
Flats  located  at  the  southwest  comer  of 
Boston-Logan  International  Airport  in  Suffolk 
County,  Massachusetts.  The  flats  encompass 
approximately  65  acres  of  a  234  acre  landfill. 
Each  alternative  includes  cargo  facihties, 
freight  forwarders  and  a  noise  buffer  zone. 
The  development  alternatives  consider:  (1) 
Low  intensity  cargo,  (2)  high  intensity  cargo, 
(3)  mixed  use,  and  (4)  no  action.  Each  of  the 
development  alternatives  are  examined  with 
and  without  general  aviation  land  use. 
Comments  made  by:  HHS,  DOT,  COE,  HUD, 
EPA,  DOI,  DOE.  (EIS  Order  No.  800979.) 

Federal  Highway  Administration 

Draft 

Romence  Road  Extension,  Portage, 
Kalamazoo  County,  Mich.,  December  22: 
Proposed  is  the  extension  of  Romence  Road 
from  South  Westnedge  Avenue  to  Portage 
Road  in  the  city  of  Portage.  Kalamazoo 
County,  Michigan.  The  extension  will  include 
additional  lanes,  right-of-way  and 
construction  of  an  access  road.  The 
alternatives  considered  are:  (1)  Various 
alignments,  (2)  non  action,  and  (3)  other 
transportation  modes.  (FHWA-MI-ElS-80- 
03-D.)  (EIS  Order  No.  800978.) 

TX-71  Upgrading,  City  of  La  Grange, 
Fayette  County.  Tex..  December  22:  Proposed 
is  the  upgrading  of  TX-71  within  the  city  of 
La  Grange,  Fayette  County,  Texas,  The 
improvements  would  involve  reconstructing 
TX-71  as  a  four  lance  divided  facility  with 
partial  access.  The  length  of  TX-71  involved 
is  approximately  10.1  miles.  (FHWA-TX-EIS- 
80-03-D.)  (EIS  Order  No.  800983.) 

Bluefield  Bypass,  VA-19/460  to  VA-720. 
Tazewell  County,  Va,  December  22:  Proposed 
is  the  construction  of  the  Bluefield  Bypass 
from  the  intersection  of  existing  VA-19/460 
west  of  Bluefield  in  Tazewell  County. 
Virginia.  The  bypass  would  provide  a 
complete  four  lane  facility  to  the  West 
Virginia  State  line  extending  for  an 


approximate  length  of  3.6  miles.  The  facility 
would  have  interchanges  with  full  access  in 
all  directions.  (FHWA-VA-EIS-80-Ol-D.) 
(EIS  Order  No.  800984.) 

Final  Supplement 

HI-3,  North  Halawa  Valley  alignment  (FS- 
1),  Honolulu,  County,  Hawaii,  December  23: 
This  statement  supplements  final  EIS,  No. 
730808,  filed  5-21-73.  Proposed  is  the 
realignment  of  HI-3  through  the  North 
Halawa  Valley  in  Honolulu  County,  Hawaii. 
The  facility  would  be  either  a  six  lane  or  four 
lane  highway.  This  supplement  specifically 
addresses  the  four  lane  segment  of  HI-3 
which  would  skirt  the  perimeter  of 
Ho'omaluhia  Park  in  Kaneohe.  (FHWA-HI- 
EIS-77-01-F(S).)  (EIS  Order  No.  800985.) 

|FR  Doc.  80-40704  Filed  12-30-80:  8:45  am| 
BILLING  CODE  6S«0-37-M 


[SWH-FRL  1717-2] 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Grant  of  temporary  exclusions 

and  request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  temporarily 
excluding  solid  wastes  generated  at 
several  particular  generating  facilities 
from  hazardous  waste  status.  This 
action  responds  to  delisting  petitions 
submitted  under  40  CFR  260.20  and 
260.22  and  are  granted  pursuant  to  40 
CFR  260.22(m).  The  effect  of  this  action 
is  to  temporarily  exclude  certain  wastes 
generated  at  particular  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261,  and  from  the  management 
standards  issued  by  EPA  under  Sections 
3002  through  3006  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA)  (40  Parts  262 
through  265  and  122  through  124  of  this 
Chapter). 

DATES:  Effective  date:  December  24, 
1980. 

EPA  will  accept  public  comments  on 
these  temporary  exclusions  until  March 
2, 1981.  Any  person  may  request  a 
hearing  on  these  temporary  exclusions 
by  filing  a  request  with  John  P.  Lehman, 
whose  address  appears  below,  by 
January  21,  1981.  The  request  must 
contain  the  information  prescribed  in 
§  260.20(d)  of  this  chapter. 

ADDRESSES:  Comments  should  be  sent 
to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-565),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460. 
Communications  should  identify  the 
regulatory  docket  number  "Section 
3001 /Delisting  Petitions." 


Requests  for  hearing  should  be 
addressed  to  John  P.  Lehman,  Director, 
Hazardous  and  Industrial  Waste 
Division,  Office  of  Solid  Waste  (WH- 
565),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

The  public  docket  for  these  temporary 
exclusions  is  located  in  Room  2711,  U.S. 
Environmental  Protection  Agency,  401  M 
St.,  S.W.,  Washington,  D.C.  20460,  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Morse,  Office  of  Solid  Waste 
(WH-565),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  D.C.  (202)  75&-9187. 
SUPPLEMENTARY  INFORMATION:  On  July 
16, 1980  and  November  12, 1980  as  part 
of  its  final  and  interim  fina)  regulations 
implementing  Section  3001  of  RCRA, 
EPA  published  hsts  of  hazardous  wastes 
from  non-specific  and  from  specific 
sources.  See  40  CFR  261.31  and  261.32 
(45  FR  47832-47836  and  74890-74892). 
These  wastes  were  listed  as  hazardous 
because  they  typically  and  frequently 
exhibit  either  any  of  the  characteristics 
of  hazardous  wastes  identified  in 
Subpart  C  of  Part  261  (ignitability, 
corrosivity,  reactivity  and  EP  toxicity)  or 
meet  the  criteria  for  listing  contained  in 
§  261.11(a)(2)  or  §  261.11(a)(3). 

The  Agency,  however,  recognizes  that 
individual  waste  streams  may  vary 
depending  on  raw  materials,  industrial 
processes  and  other  factors.  Thus,  while 
a  type  of  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  meeting  the  listing 
description  from  an  individual  facility 
may  not  be  hazardous.  For  this  reason, 
§§  260.20  and  260.22  provide  an 
exclusion  procedure,  allowing  persons 
to  demonstrate  that  a  specific  waste 
from  a  particular  generating  facility 
should  not  be  regulated  as  a  hazardous 
waste.  To  be  excluded,  petitioners  must 
show  that  the  waste  produced  at  their 
facilities  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed.  (See  §  260.22(a).)  Wastes  which 
are  "delisted"  (i.e.,  excluded)  may, 
however,  still  be  hazardous  if  they 
exhibit  any  of  the  characteristics  of  a 
hazardous  waste  and  generators  remain 
obligated  to  make  this  determination. 

In  addition  to  wastes  listed  as 
hazardous  in  §§  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
§§  261.31(c)  and  (d)(2).)  Again,  the 
substantive  standard  for  "delisting"  is 
that  the  waste  not  meet  any  of  the 
criteria  for  which  the  waste  was  listed 
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originally.  Where  the  waste  's  derived 
from  one  or  more  listed  hazardous 
wastes,  the  demonstration  may  be  made 
with  respect  to  each  constituent  listed 
waste,  or  the  waste  mixture  as  a  whole. 


I.  Virginia  Chemicals  Inc. 

A.  Petition  for  Exclusion 

Virginia  Chemicals  Inc.  (Virginia 
Chemicals),  involved  in  the  production 
r>f  cnrliiim  hvHrriQii Ifa tp   has  nptitioned 


Section  261.21(a)(i)  of  the  regulations 
also  indicates  that  solutions  with 
flashpoints  above  140°F  are  considered 
non-ignitable.  Flashpoint  tests  run  on 
Virginia  Chemicals  distillation  still 
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K063  ' — Sludge  from  lime  treatment  of  spent 
pickle  liquor  from  steel  finishing 
operations. 

The  constituents  of  concern  for  these 
wastes  are  cadmiurti,  chromium,  nickel, 

nuaniHp  anH  IpaH    RpWaprt  has  npfitinnpH 


samples  of  this  sludge  are  well  below 
the  EP  maximum  toxicity  levels.  These 
low  leachate  levels  indicate  that  the 
constituents  are  present  essentially  in 
an  immobile  form.  Leachate  analyses 
also  indicate  that  the  nickel  nrpspnt  is 


levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 
A  final  pH  of  8.5  indicates  that  FWC's 
waste  treatment  process  effectively 
neutralizes  its  acid  wastes.  The  Agency 

tnprpfnrp   nac  orantprt   a   tpmnnrarif 
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originally.  Where  the  waste  's  derived 
from  one  or  more  listed  hazardous 
wastes,  the  demonstration  may  be  made 
with  respect  to  each  constituent  listed 
waste,  or  the  waste  mixture  as  a  whole. 
(See  §  260.22(b).)  Like  other  excluded 
wastes,  excluded  hazardous  waste 
treatment,  storage  or  disposal  residues 
remain  subject  to  Subpart  C  of  Part  261. 
and  so  may  be  hazardous  if  they  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

EPA  recognizes  as  well  that  there  will 
be  circumstances  where  immediate 
action  on  petitions  is  appropriate. 
Therefore,  upon  Agency  review  of  a 
submitted  petition,  the  Administrator 
may  under  §  260.22(m)  grant  a 
temporary  exclusion  if  there  is 
substantial  likelihood  that  an  exclusion 
will  finally  be  granted. 

It  should  be  noted  that  the  Agency  has 
not  run  spot  checks  on  the  test  data 
submitted  to  date  in  exclusion  petitions. 
The  Agency  believes  that  the  sworn 
affidavits  submitted  with  each  petition 
sufficiently  binds  the  petitioners  to 
ensure  presentation  of  truthful  and 
accurate  test  results.  The  Agency  may, 
however,  spot  sample  and  analyze 
wastes  or  groundwater  before  a  final 
decision  is  made  whether  to  exclude  any 
particular  waste  from  the  hazardous 
waste  regulations. 

We  also  note  that  the  temporary 
exclusions  granted  today  apply  only  to 
the  Federal  hazardous  waste 
management  system  established  under 
the  RCRA.  States  remain  free  to  fake 
any  action  they  deem  appropriate  with 
regard  to  these  wastes. 

The  temporary  exclusions  published 
today  involve  the  following  petitioners: 
Virginia  Chemicals  Inc.  for  its  facilities 
in  Bucks,  Alabama  and  Leeds,  South 
Carolina;  Bekaert  Steel  Wire 
Corporation,  Rome,  Georgia;  the  Florida 
Wire  and  Cable  Company,  Jacksonville, 
Florida;  Wiremill  Incorporated, 
Sanderson,  Florida;  the  Firestone  Steel 
Products  Company,  Spartanburg,  South 
Carolina;  the  American  Recovery 
Company,  Baltimore,  Maryland;  Armco 
Incorporated,  Middletown,  Ohio;  the 
Reynolds  Aluminum  Company  for  its 
facilities  in  Richmond,  Virginia;  Ewa 
Beach,  Hawaii;  Houston,  Texas;  Kansas 
City,  Missouri;  Guayama,  Puerto  Rico: 
Woodbridge,  New  Jersey;  Salisbury, 
North  Carolina;  Hay  ward,  California; 
Kent,  Washington;  Tampa,  Florida; 
Torrance,  California;  and  Middletown, 
New  York;  and  Monroe  Auto  Equipment, 
Paragould,  Arkansas. 


I.  Virginia  Chemicals  Inc. 

A.  Petition  for  Exclusion 

Virginia  Chemicals  Inc.  (Virginia 
Chemicals),  involved  in  the  production 
of  sodium  hydrosulfate,  has  petitioned 
the  Agency  to  exclude  its  distillation 
column  bottom  sludge  presently  listed 
as  EPA  Hazardous  Waste  No.  F003,  (The 
following  spent  non-halogenated 
solvents:  Xylene,  acetone,  ethyl  acetate, 
ethylbenzene,  ethyl  ether,  methyl 
isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone,  and  methanol;  and  the 
still  bottoms  from  the  recovery  of  these 
solvents),  at  their  facilities  in  Bucks, 
Alabama  and  Leeds,  South  Carolina. 
Virginia  Chemicals  has  petitioned  to 
exclude  its  residue  because  they  claim 
that  its  still  bottoms  no  longer  meet  the 
criteria  for  which  the  waste  was  listed 
in  (40  CFR  261.n(a)(l)). 

Virginia  Chemicals  utilizes  the  sodium 
formate  process  in  the  production  of 
sodium  hydrosulfate.  The  reaction  is  run 
in  a  methanol  solution  which  is  not  part 
of  the  reaction.  The  methanol  is  then 
recovered  from  the  water  of  reaction 
and  recycled  to  the  process.  The 
distillation  still  bottoms  discharged  from 
the  methanol  recovery  process  are 
comprised  primarily  of  sodium  and 
sulfur  salts  and  are  sold  as  a  co-product 
of  the  sodium  hydrosulfate  process. 

Virginia  Chemicals  has  submitted 
descriptions  of  its  sodium  hydrosulfate 
production  and  methanol  recovery 
processes,  constituent  analyses  of  the 
distillation  bottom  material  for 
methanol,  and  flash  point  tests  for  this 
material.  Virginia  Chemicals  claims  that 
since  its  methanol  recovery  is  99.9  +  % 
efficient,  less  than  0.1%  methanol 
remains  in  the  distillation  still  bottoms 
and  therefore,  this  residue  cannot  be 
considered  hazardous.  Virginia 
Chemicals  further  states  that  its  residue 
does  not  exhibit  the  characteristic  of 
ignitability  (§  261.21)  for  which  EPA 
Hazardous  Waste  F003  is  listed  in  Part 
261  Subpart  D  and  as  described  in 
§  261.21  of  the  regulations. 

Results  of  ignitability  tests  for  both 
facilities  indicate  that  the  flash  point  of 
the  still  bottom  material  is  greater  than 
212°F. 

B.  Agency  Analysis  and  Action 

EPA  Hazardous  Waste  No.  F003  is 
listed  due  to  the  ignitability  of  spent 
nonhalogenated  solvents,  one  of  which 
is  methanol,  the  solvent  used  in  Virginia 
Chemical's  process.  Analyses  submitted 
by  Virginia  Chemicals  indicate  that 
methanol  is  present  in  the  distillation 
still  bottoms  in  only  low  percentages 
(<0.1%)  by  volume.  This  is  well  below 
the  limit  of  24  percent  alcohol  by  volume 
set  in  §  261.21(a)(i)  of  the  regulations. 


Section  261.21(a)(i)  of  the  regulations 
also  indicates  that  solutions  with 
flashpoints  above  140°F  are  considered 
non-ignitable.  Flashpoint  tests  run  on 
Virginia  Chemicals  distillation  still 
bottom  discharges  at  both  facilities 
indicate  that  the  flash  point  is  greater 
than  212T. 

Virginia  Chemicals  has  sufficiently 
demonstrated  the  non-hazardous  nature 
of  its  distillation  still  bottoms  due  to  the 
efficiency  of  its  methanol  recovery 
system.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to 
Virginia  Chemicals'  Bucks,  Alabama 
and  Leeds,  South  Carolina  facilities,  for 
its  distillation  bottom  discharges  from 
its  sodium  hydrosulfite  process,  as 
described  in  its  petition,  from  its  listing 
under  EPA  Hazardous  Waste  No.  F003. 

C.  Agency  Information  Needs  for  Final 
Delisting 

The  Agency  believes  that  Virginia 
Chemicals  has  submitted  sufficient  data 
for  the  final  delisting  of  its  distillation 
still  bottoms.  The  Agency  has  granted  a 
temporary  exclusion  to  expedite 
delisting  action  for  Virginia  Chemicals. 
Final  exclusion  will  be  granted  upon 
review  of  comments  received  in 
response  to  this  publication. 

II.  Bekaert  Steel  Wire  Corporation 

A.  Petition  for  Exclusian 

The  Bekaert  Steel  Wire  Corporation 
(Bekaert),  involved  in  the  manufacture 
of  steel  wire,  has  petitioned  the  Agency 
to  exclude  its  wastewater  treatment 
sludge,  presently  listed  for  the  following 
EPA  Hazardous  Wastes: 

F006 — Wastewater  treatment  sludges  from 
electroplating  operations  except  from  the 
following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel:  (5) 
cleaning/stripping  associated  with  tin,  zinc 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

F007 — Spent  cyanide  plating  bath  solutions 
from  electroplating  operations  (except  for 
precious  metals  electroplating  spent 
cyanide  plating  bath  solutions) 

F008 — Plating  bath  sludges  from  the  bottom 
of  plating  t)aths  from  electroplating 
operations  where  cyanides  are  used  in  the 
process  (except  for  precious  metals 
electroplating  bath  sludges) 

F009 — Spent  stripping  and  cleaning  bath 
solutions  from  electroplating  operations 
where  cyanides  are  used  in  the  process 
(except  for  precious  metals  electroplating 
spent  stripping  and  cleaning  bath  solutions) 


K063  ' — Sludge  from  lime  treatment  of  spent 
pickle  liquor  from  steel  finishing 
operations. 

The  constituents  of  concern  for  these 
wastes  are  cadmiuiTi,  chromium,  nickel, 
cyanide  and  lead.  Bekaert  has  petitioned 
to  exclude  its  waste  because  it  does  not 
meet  the  criteria  for  which  they  were 
listed. 

Bekaert  utilizes  the  processes  of  wire 
drawing,  hydrochloric  acid  pickling,  and 
electroplating  of  copper  and  zinc  in  its 
production  of  steel  wire.  Bekaert's 
wastewater  treatment  process  for 
pickling  and  plating  rinse  water  involves 
caustic  soda  neutralization,  chlorine 
treatment  for  cyanide  destruction, 
calcium  hydroxide  neutralization  (to  a 
pH  of  8-10),  clarification/precipitation, 
and  pressure  filtration.  Bekaert  claims 
that  its  wastewater  treatment  process 
produces  an  environmentally  stable 
sludge  containing  non-hazardous  levels 
of  cadmium,  chromium,  nickel,  cyanide 
and  lead. 

Bekaert  has  submitted  a  detailed 
description  of  its  sludge  treatment 
system,  EP  toxicity  test  results  for  all 
toxic  constituents  specified  in  §  261.24 
of  the  regulations,  and  total  constituent 
analyses  of  the  sludge  for  cyanide.  The 
samples  were  taken  over  a  one  month 
period  which  the  petitioner  claims 
represents  the  uniformity  of  the 
constituent  concentrations  in  the  waste. 

EP  toxicity  tests  for  cadmium,  total 
chromium,  nickel  and  lead  produced 
maximum  leachate  concentrations  of 
<0.02,  0.05,  0.22,  and  <0.2  ppm, 
respectively.  Constituent  analysis  of  the 
wastewater  sludge  for  cyanide  revealed 
a  maximum  concentration  of  0.01  ppm. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  for  which 
EPA  Hazardous  Waste  Nos.  F006,  F007, 
F008,  F009  and  K062  are  listed  are 
cadmium,  chromium,  nickel,  lead  and 
cyanide.  Although  each  of  these 
constituents  appear  in  Bekaert's 
wastewater,  it  has  sufficiently 
demonstrated  that  its  wastewater 
treatment  sludge  is  non-hazardous. 
Bekaert's  waste  treatment  operation 
destroys  the  majority  of  cyanides  in  the 
wastewater,  leaving  residue 
concentrations  not  exceeding  0.01  ppm, 
which  are  considered  negligible. 
Additionally,  the  concentrations  of 
cadmium,  chromium,  and  lead  in  extract 


'  On  November  12.  1980  (45  FR  748M1.  EPA 
remo\cd  waste  K063  from  Ihe  hazdrdous  wasle  list 
(§  2B1.32).  However,  since  these  lime  treritmenl 
sludges  ijre  aeneraled  from  the  treatment  nf  a  listed 
hazardous  waste  (K062|.  they  still  are  considered  to 
be  a  hazardous  waste  (§  261  3(c|(2|),  Further.  Ihev 
remain  hazardous  wastes  until  they  no  longer  meet 
any  of  Ihe  characteristics  of  hazardous  wastes  and 
are  excluded  (5  2B1.3(d|(2]|. 


samples  of  this  sludge  are  well  below 
the  EP  maximum  toxicity  levels.  These 
low  leachate  levels  indicate  that  the 
constituents  are  present  essentially  in 
an  immobile  form.  Leachate  analyses 
also  indicate  that  the  nickel  present  is 
substantially  immobile  and  therefore  not 
of  regulatory  concern.  A  final  pH  range 
of  8-10  indicates  that  Bekaert's  waste 
■  treatment  system  effectively  neutralizes 
its  acid  wastes.  The  Agency  therefore 
has  granted  a  temporary  exclusion  to 
Bekaert's  facility  in  Rome,  Georgia  for 
its  treated  electroplating  and  pickle 
liquor  rinse  waters,  as  described  in  its 
petition. 

III.  Florida  Wire  and  Cable  Company 

A.  Petition  for  Exclusion 

The  Florida  Wire  &  Cable  Company 
(FWC),  involved  in  the  manufacture  of 
galvanized  high  carbon  steel  wire  and 
guy  wire,  has  petitioned  the  Agency  to 
exclude  its  sludge,  formerly  listed  as 
EPA  Hazardous  Waste  No.  K063.  sludge 
from  lime  treatment  of  spent  pickle 
liquor  from  steel  finishing  operations.^ 
FWC  has  petitioned  to  exclude  its  waste 
because  it  does  not  meet  the  criteria  for 
which  it  was  listed. 

FWC's  operation  includes  the 
processes  of  cold  drawing,  hydrochloric 
acid  pickling,  and  hot  dip  galvanizing, 
and  stranding  in  the  production  of 
galvanized  high  carbon  steel  wire  and 
guy  wire.  Its  waste  treatment  process  for 
pickle  liquor  rinse  and  overflow  wastes 
involves  neutralization,  lime  and 
polymer  flocculation.  settling,  and 
pressure  filtration.  FWC  claims  that  its 
sludge  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constituents  of  concern  for  spent  pickle 
liquor  (waste  K062), 

FWC  submitted  a  detailed  description 
of  its  sludge  treatment  system,  and  EP 
toxicity  test  results  for  all  toxic 
constituents  specified  in  §  261.24  of  the 
regulations.  The  samples  were  taken 
over  a  one  month  period  which  the 
petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  tests  showed 
maximum  chromium  and  lead  levels  in 
the  waste  extract  of  0.015  and  0.058  ppm. 
respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste,  are  chromium  and  lead.  EP 
extracts  from  sludge  samples  analyzed 
by  FWC  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 


levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 
A  final  pH  of  8.5  indicates  that  FWC's 
waste  treatment  process  effectively 
neutralizes  its  acid  wastes.  The  Agency 
therefore  has  granted  a  temporary 
exclusion  to  FWC's  facility  in 
Jacksonville,  Florida  for  its  treated 
pickle  liquor  rinse  and  overflow  wastes, 
as  described  in  its  petition. 

IV.  Wiremill  Incorporated 

A.  Petition  for  Exclusion 

Wiremill  Inc.  (Wiremill),  involved  in 
the  manufacture  of  high  carbon  steel 
wire,  has  petitioned  the  Agency  to  delist 
its  sludge,  formerly  listed  as  EPA 
Hazardous  Waste  No.  K063,  sludge  from 
time  treatment  of  spent  pickle  liquor 
from  steel  finishing  operations.^ 
Wiremill  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 

Wiremill  uses  the  processes  of  cold 
drawing  and  hydrochloric  acid  pickling 
in  the  production  of  high  carbon  steel 
wire.  Its  waste  treatment  process  for 
pickle  liquor  rinse  and  overflow  wastes 
involves  neutralization,  lime  and 
polymer  flocculation,  clarification,  and 
pressed  filtration.  Wiremill  claims  that 
its  sludge  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
sludge  does  iiot  contain  hazardous 
levels  of  chromium  and  lead,  the 
constituents  of  concern  for  spent  pickle 
liquor  (waste  K062). 

Wiremill  has  submitted  a  detailed 
description  of  its  sludge  treatment 
system,  and  EP  toxicity  test  results  for 
all  toxic  constituents  specified  in 
§  261.24  of  the  regulations.  The  samples 
were  taken  over  a  one-month  period 
which  the  petitioner  claims  represents 
the  uniformity  of  constituent 
concentrations  in  the  waste.  EP  toxicity 
tests  produced  maximum  leachate 
concentrations  of  <0.01  and  0.018  ppm 
for  chromium  and  lead,  respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste  are  chromium  and  lead.  EP 
extracts  from  sludge  samples  analyzed 
by  Wiremill  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 
A  final  pH  of  8.7  indicates  that 
Wiremill's  waste  treatment  process 
effectively  neutralizes  its  acid  wastes. 
The  Agency  therefore,  has  granted  a 
temporary  exclusion  to  Wiremill's 
facilitv  in  Sanderson,  Florida  for  its 


•See  footnote  1. 


'See  footnote  1 
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treated  pickle  liquor  rinse  and  overflow 
wastes,  as  described  in  its  petition. 

V.  Firestone  Steel  Products  Company 

A.  Petition  for  Exclusion 


VI.  American  Recovery  Company 

A.  Petition  for  Exclusion 

The  American  Recovery  Company 
(ARC),  located  in  Baltimore,  Maryland 
currentlv  ooerates  a  waste  treatment 


Samples  of  dewatered  sludge  were 
obtained  for  EP  toxicity  analyses. 
Maximum  chromium  and  lead  levels  in 
the  waste  extracts  were  0.17  and  <0.01 
ppm,  respectively. 
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extracts  from  sludge  samples  analyzed 
by  Armco  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 


the  conversion  coatings  used  by 
Reynolds.  None  of  the  formulations 
contain  chromium  or  cyanide. 

EP  toxicity  test  results  of  dewatered 
sludge  samples  indicate  a  maximum 
chromium  concentration  of  0.04  ppm. 


treated  sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006— 
wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 


86546 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Notices 


treated  pickle  liquor  rinse  and  overflow 
wastes,  as  described  in  its  petition. 

V.  Firestone  Steel  Products  Company 

A.  Petition  for  Exclusion 

The  Firestone  Steel  Products 
Company  (Firestone),  involved  in  the 
manufacture  of  stainless  steel  food 
containers  and  carbon  steel  automotive 
body  panels,  has  petitioned  the  Agency 
to  exclude  its  sludge,  formerly  listed  as 
EPA  Hazardous  Waste  No.  K063,  sludge 
from  the  lime  treatment  of  spent  pickle 
liquor  from  steel  finishing  operations.* 
Firestone  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 

Firestone  uses  the  processes  of 
forming,  welding,  assembly,  and  metal 
finishing  (nitric  and  hydrofluoric  acid 
pickling  and  sulfuric  acid  anodizing  of 
aluminum)  in  the  production  of  food 
container.  Its  waste  treatment  process 
for  spent  pickle  liquor  and  pickle  liquor 
rinse  and  overflow  wastes  involves 
neutralization,  lime  and  polymer 
flocculation,  clarification,  and  pressed 
filtration.  Firestone  claims  that  its 
sludge  is  environmentally  stable  and 
non-hazardous  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constituents  of  concern  in  the  spent 
pickle  liquor  (waste  K062). 

Firestone  has  submitted  a  detailed 
description  of  its  sludge  treatment 
system,  and  EP  toxicity  test  results  for 
all  toxic  constituents  specified  in 
§  261.24  of  the  regulations.  The  samples 
were  taken  over  a  2  month  period  which 
the  petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  tests  produced 
maximum  leachate  concentrations  of 
0.16  and  0.056  ppm  for  chromium  and 
lead,  respectively. 

B.  Agency  Analysis  and  Action 

A  final  pH  range  of  6  to  8.5  indicates 
that  Firestones'  waste  treatment  system 
effectively  neutralizes  its  acid  wastes. 
EP  extracts  from  sludge  samples 
analyzed  by  Firestone  show  chromium 
and  lead  concentrations  consistently 
well  below  the  maximum  EP  toxicity 
levels.  These  low  leachate  levels 
indicate  that  the  constituents  of  concern 
are  present  essentially  in  an  immobile 
form.  The  Agency  therefore  has  granted 
a  temporary  exclusion  to  Firestone  Steel 
Products  Company's  facility  in 
Spartenburg,  South  Carolina,  for  its 
treated  spent  pickle  liquor,  as  described 
in  its  petition. 


VI.  American  Recovery  Company 

A.  Petition  for  Exclusion 

The  American  Recovery  Company 
(ARC),  located  in  Baltimore,  Maryland 
currently  operates  a  waste  treatment 
facility  which  neutralizes  acidic 
electroplating  and  spent  pickle  liquor 
wastes.  ARC  has  petitioned  the  Agency 
(as  required  by  §  261.3(b)(2))  to  exclude 
only  the  treatment  residue  produced  by 
its  treatment  facility  for  spent  pickle 
liquor  wastes  formerly  listed  as  EPA 
Hazardous  Waste  K063,  sludge  from 
lime  treatment  of  spent  pickle  liquor 
from  steel  finishing  operations.*  ARC 
claims  that  its  treatment  residue  for  the 
spent  pickle  liquor  no  longer  meets  the 
criteria  for  which  the  waste  was 
originally  listed,  since  it  is  non-corrosive 
and  the  hazardous  constitutents  of 
concern  are  present  in  an  immobile 
form. 

ARC  has  submitted  a  detailed 
description  of  its  treatment  process,  and 
EP  toxicity  test  results  for  all  toxic 
constituents  specified  in  §  261.24  of  the 
regulations.  ARC  claims  that  the 
samples  of  residue  obtained  for  analysis 
are  representative  of  the  range  of  spent 
pickle  liquor  wastes  accepted  for 
treatment  at  its  facility. 

ARC  uses  a  batch  treatment  process 
which  involves  the  separate 
neutralization  of  hydrofluoric,  nitric  and 
sulfuric  acid  pickle  liquor  wastes, 
followed  by  the  precipitation  of  metals 
as  hydroxide  salts,  and  the  belt  filter 
press  dewatering  of  the  sludge.  The  pH, 
which  is  raised  to  a  level  of  8.5  is 
constantly  monitored  in  the  reactor 
tank.  The  supernatent  is  monitored  for 
chromium  and  lead  prior  to  transfer  to 
the  settling  tank.  Additional  liming  is 
necessary  ony  if  supernatent  samples 
exceed  effluent  guideline  discharge 
permit  parameters.  The  dewatered 
sludge  is  stockpiled  for  three  to  five 
days  prior  to  landfilling. 

Acidic  wastes  from  electroplating 
processes  are  segregated  and  treated 
separately  from  spent  pickle  liquor 
wastes.  The  dewatered  sludge  from 
these  wastes  are  currently  manifested 
and  disposed  of  at  a  Subtitle  C  landfill. 
ARC  claims  that  there  is  no  commingling 
of  other  wastes  with  the  spent  pickle 
liquor  wastes  processed  at  its  facility. 

ARC  has  characterized  its  treatment 
process  quantitively  for  each  of  the  eight 
companies  utilizing  ARC's  treatment 
services.  ARC  has  assured  the  Agency 
that  its  treatment  process  will  be 
monitored  using  EP  toxicity  tests  to 
calibrate  the  treatment  of  any  additional 
sources  of  pickle  liquor. 


Samples  of  dewatered  sludge  were 
obtained  for  EP  toxicity  analyses. 
Maximum  chromium  and  lead  levels  in 
the  waste  extracts  were  0.17  and  <0.01 
ppm,  respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste,  are  chromium  and  lead.  EP 
extracts  from  sludge  samples  analyzed 
by  ARC  show  lead  and  chromium 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immoble  form. 
A  final  pH  range  of  8.2  to  8.8  indicates 
that  ARC'S  waste  treatment  system 
effectively  neutralizes  its  acid  wastes. 
The  Agency  therefore,  has  granted  a 
temporary  exclusion  to  ARC's  facility  in 
Baltimore,  Maryland  for  its  spent  pickle 
liquor  treatment  residue,  generated  from 
the  treatment  process  described  in  its 
petition. 

VII.  Armco  Incorporated 

A.  Petition  for  Exclusion 

Armco  Incorporated  (Armco), 
involved  in  the  manufacture  of  stainless 
and  electrical  (silicon  and  high  carbon) 
sheet  steel  has  petitioned  the  Agency  to 
delist  its  sludge,  formerly  listed  as  EPA 
Hazardous  Waste  No.  K063,  sludge  from 
lime  treatment  of  spent  pickle  liquor 
from  steel  finishing  operations.*  Armco 
has  petitioned  to  exclude  their  waste 
because  it  does  not  meet  the  criteria  for 
which  it  was  listed. 

Armco  uses  the  process  of 
hydrofluoric,  nitric,  and  sulfuric  acid 
pickling,  for  the  cleaning  of  silcon, 
carbon  and  stainless  steel  produced  at 
its  facility.  Its  waste  treatment  process 
for  spent  pickle  liquor  wastes  involves 
lime  neutralization,  settling,  and  gravity 
and  pressed  filtration.  They  claim  their 
sludge  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
sludge  does  not  contain  hazardous 
levels  of  chromium  and  lead,  the 
constitutents  of  concern  in  the  spent 
pickle  liquor  (waste  K062). 

Armco  submitted  a  detailed 
description  of  their  sludge  treatment 
system,  and  EP  toxicity  test  results  for 
chromium  and  lead.  The  samples  were 
taken  over  a  three  month  period  which 
the  petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  tests  revealed 
maximum  chromium  and  lead  levels  in 
the  waste  extract  of  0.17  and  0.19  ppm, 
respectively. 

B.  Agency  Analysis  and  Action 

The  constituents  of  concern  in  this 
waste  are  chromium  and  lead.  EP 


*  See  footnote  1. 


'See  footnote  1. 


'See  footnote  1. 
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levels  consistently  below  the  interim 
primary  drinking  water  standard.  Nickel 
leachate  concentrations  are  considered 
negligible  as  are  free  cyanide  levels  in 
the  dewatered  sludse,  and  are  therefore 


the  plant.  According  to  the  Applicant, 
the  pepper  industry  could  lose  an 
estimated  $500,000  if  the  pepper  blight 
was  not  controlled. 
Zineb  and  copper  oxychloride  sulfate 


interstate  commerce.  The  Food  and  Drug 
Administration,  U.S.  Department  of 
Health  and  Human  Services,  was 
advised  of  this  action. 
11.  The  EPA  was  to  be  immediately 
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extracts  from  sludge  samples  analyzed 
by  Armco  show  chromium  and  lead 
consistently  well  below  the  maximum 
EP  toxicity  levels.  These  low  leachate 
levels  indicate  that  the  constituents  are 
present  essentially  in  an  immobile  form. 
A  final  pH  of  8.5  indicates  that  Armco's 
waste  treatment  process  effectively 
neutralizes  its  spent  pickle  liquor 
wastes.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to 
Armco's  facility  in  Butler.  Pennsylvania 
for  its  treated  spent  pickle  liquor,  as 
described  in  its  petition.  It  should  be 
noted,  however,  that  the  Agency  is 
concerned  about  the  level  of  nickel  in 
leachate  analyses  of  the  petitioner's 
stainless  pickle  liquor  residues,  even 
though  nickel  is  not  listed  as  a 
constitutent  of  concern.  The  Agency  is 
presently  analyzing  its  position  on 
nickel  concentration  ranges  in  EP 
leachate.  If  after  further  analyses  the 
Agency  determines  that  these  levels  are 
of  regulatory  concern,  nickel  leachate 
concentrations  may  be  considered  prior 
to  granting  a  final  exclusion  to  Armco. 

VIII.  Reynolds  Metals  Company 

A.  Petition  for  Exclusion 

The  Reynolds  Metals  Company. 
(Reynolds),  involved  in  the  manufarturc 
of  one-piece  aluminum  nans,  has 
petitioned  the  Agency  to  exclude  it.s 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  .No. 
F019.  wastewater  treatment  sludges 
from  the  rhemica!  (.onversion  coalin"  of 
aluminum.  Reynolds  has  petitioned  to 
exclude  its  waste  bcrause  it  docs  not 
meet  the  criteria  loi  which  it  was  listed. 
Reyn(jlcls  has  indicated  that  sinre  its 
aluniinurr:  cnnversitin  cnating  p.-occsses 
Jii  nut  list:  eiihf'i'  chromiuni  or  cx'anide. 
tile  i  onstitLients  ini  whu-ii  Hazardous 
Waste  KOIH  is  listed,  its  waste  cannot 
contain  hazardous  levels  of  r.hromiini  or 
(;\  aiiide. 

Re\nolds  has  subniiMi  d  a  description 
iif  its  v.aslewater  tiiaienieni  process. 
torniul.itiijii  lists  tiori!  its  su[ipliers  of 
(  hemicals  and  mixtures  used  in  the 
chemical  cuM\ersion  process.  EP  toxieU;, 
test  results  for  all  to\ir  <  nnstituents 
specified  in  S  2()1  24  oi  tlie  lei^ulations. 
.uul  a  constituent  anaivsis  of  the  sludgi' 
for  t\  anide 

Reynold's  treatment  process  of 
chemical  conversion  rinse  wastes 
involves  lime  neutralization  to  a  ptl  of 
8.0-8. .'i.  precipitation  of  metal 
hydroxides,  and  tleuatering  via  pressure 
filtration. 

Formulation  lists  indicate  thai 
zirconium  and  fluoride  comptninds. 
nitric  acid,  hydrofluoric  acid, 
hydrofluosilic  acid,  tannic  acid,  and 
phosphates  are  the  major  constituents  ot 


the  conversion  coatings  used  by 
Reynolds.  None  of  the  formulations 
contain  chromium  or  cyanide. 

EP  toxicity  test  results  of  dewatered 
sludge  samples  indicate  a  maximum 
chromium  concentration  of  0.04  ppm. 
Constitutent  analysis  of  the  sludge 
revealed  a  cyanide  concentration  of  0.03 
ppm. 

Reynolds  has  certified  that  the 
production  process,  chemical  conversion 
process,  formulation  lists,  waste 
treatment  process,  EP  test  data  and  the 
constituent  analysis  for  cyanide  are 
representative  and  do  not  vary  at  each 
of  the  following  facility  sites:  Richmond. 
Virginia:  Ewa  Beach.  Hawaii:  Houston, 
Texas:  Kansas  City,  Missouri:  Guayama. 
Puerto  Rico:  Woodbridge.  New  Jersey: 
Salisbury.  North  Carolina:  Hayward. 
California:  Kent,  Washington:  Tampa. 
Florida;  Torrance.  California:  and 
Middietown.  New  York. 

B.  A^^ency  Analysis  and  Action 

It  is  apparent  from  the  formulation 
lists  subm.itted  that  chromium  and 
cyanide  are  not  used  in  Reynold's 
chemical  conversion  process.  EF  toxicity 
data  indicate  that  chromium  leachate 
concentrations  are  below  the  national 
primary  interim  drinking  water 
standard.  The  cyanide  concentrations 
found  in  the  sludge  are  considered 
negligible  and  are  well  bekm  the  Public 
Health  Service's  suggested  drinking 
water  standard.  The  presence  oi  these 
constituents  in  Reynolds  wastes  is 
probably  a  result  of  backgiound  levels 
■  ind  non-specific  process  contarunation 
sources.  Theiefore.  based  on 
formulation  lists.  EP  toxicity  data, 
sludge  constituent  anaivsis  and  s'nre 
Re-ynolds  has  certified  the.t  ii-- 
production  and  treatment  ptucesscs  do 
not  vary  at  any  of  its  fac  ilities   ihe 
.Agency  has  granted  lemporarv 
exclusions  to  the  Revnulds  .M'  t,i!s 
Conipanv's  facilities  in  Kichniord 
\'irginiii:  Fwa  Beach   Hawaii   Houston 
Texas,  Kansas  City,  Missouri:  Gii.iyam.i. 
F'eui to  Rico;  Woodbridge  N't-vv  |e'sev 
Salisbury,  .\orth  Carulin.r  H.;\a.ird. 
Cdifornia;  Kent.  Washingtor,    lampa, 
Florida:  Torrance.  California.  ;ip(i 
Mi(.!dI-'tov\n.  .\'r\\  York,  foi  it-- 
Wnstewater  treaiment  slud;^*'  iiom  the 
che.miral  conversion  of  aluniiniim,  as 
descnlied  in  its  petition,  from  its  listing 
under  EPA  Hazardous  Waste  No  F()19. 

IX.  Monroe  Auto  Equipment 

A.  Pf'titiun  >()r  Exclusion 

The  Monroe  Auto  Equipment 
Companv  I.Monroe),  involved  in  the 
manufacture  of  automotive  ride  control 
products  (shuck  absorbers),  has 
petitioned  Ihe  .Agency  to  exclude  its 


treated  sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006— 
wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes;  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel:  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel: 
(5)  cleaning/stripping  associated  with 
tin.  zinc  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  Monroe  has 
petitioned  to  exclude  its  waste  because 
it  does  not  meet  the  criteria  for  which  it 
was  listed. 

The  production  process  at  Monroe's 
facility  which  generates  the  listed 
hazardous  waste  is  hard  chrome  plating 
of  carbon  steel  rods.  The  hazardous 
constituents  of  concern  in  this  waste 
[FOOfil  are  cadmium,  chromium,  nickel 
and  cyanides.  Monroe  uses  only 
chromium  (chromic  acid)  in  its  plating 
operation,  while  cadmium,  nickel  and 
cyanide  compounds  are  not  used  in  any 
of  its  processes.  Monroe  claims  that  its 
treated  wastewater  sludge  is  non- 
hazardous  due  to  the  immobile  and  non- 
toxic form  of  chromium,  and  negligible 
levels  of  cadmium,  nickel  and  cyanide  in 
the  sludge. 

Monroe  has  submitted  a  description  of 
its  wastewater  treatment  process.  EP 
toxuitv  test  results  for  cadmium. 
chr(i;nium.  and  nickel,  and  constituent 
aiuilv.scs  (jf  the  sludge  for  cyanide. 

Muii'oe's  chromic  acid  rinse 
wastewater  passes  through  a  Heil 
chrtmie  reduction  unit  which  uses  sulfur 
dioxidf'  in  sulfuric  aiid  to  reduce 
hexav  ahnt  chromium  to  the  trivalent 
form  The  reduced  chn  niium  solution 
then  enters  a  Walker  process  clarifiei 
aloctd  with  alkaline  ( If  ..r.ing  and 
phnsj.ih.iting  solutions   lime  .md 
plov  iiurs.  resultma  ii'  neutralization  and 
precipilalion  of  met.ii  t'.vdroxides.  .Aftei 
set'lirvj  the  sludge  is  [nimped  to  a 
stoiagi   l.igoon  from  where  the  sludge 
passe-  through  va(  uuf"  'iltranMn  foi 
dew  .fit  ling. 

F.l'  luyicity  tests  inviving  chroiriium. 
cadnnum.  and  nickel  produced 
maximiim  leachate  levels  of  0.75   <  0.01 
and  (1.05  ppm   respectively  Constituent 
aralvsL-s  (.il  the  siud>;e  loi  total  cyanide 
piodiK  ed  a  maximum  concentration  of 
3.9  ppni.  while  free  cyanide  was 
reported  as  < 0.001  ppm, 

B.  A;^i'n(.  y  .Analysis  arii  Action 

The  f:onslituents  for  which  EPA 
Hazardous  Waste  No.  FOOb  is  listed  are 
cadmium,  chromium,  nickel,  and 
cyanide.  Monroe  has  demonstrated  that 
its  hard  chromium  plating  process  does 
not  use  cadmium,  nickel,  and  cyanide 
compounds.  EP  extracts  show  cadmium 
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complete  its  review  of  a  PMN  within  90 
days  of  its  receipt  by  the  Agency. 
However,  under  section  5(c)  EPA 'may 
extend  the  notice  period  for  good  cause 
for  additional  periods,  not  to  exceed  an 


(3)  the  exposure  associated  with  the 
manufacture,  processing,  use,  and 
disposal  of  the  PMN  substance. 

Extension  of  the  Notice  Review 


.u„  »r  tu„  i„u;„i 


Headquarters  address  given  above.  The 
public  record  is  available  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  All  information  that  the 
manufacturer  has  claimed  to  be 


86548 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Notices 


levels  consistently  below  the  interim 
primary  drinking  water  standard.  Nickel 
leachate  concentrations  are  considered 
negligible  as  are  free  cyanide  levels  in 
the  dewatered  sludge,  and  are  therefore 
not  of  regulatory  concern.  The  low 
concentrations  of  cadmium,  nickel,  and 
cyanide  are  probably  a  result  of 
unknown  minor  sources  of 
contamination  and  background  levels, 
rather  than  the  direct  use  of  these 
constituents  in  the  plating  process.  Total 
chromium  concentrations  in  the  EP 
extract  are  consistently  well  below  the 
maximum  EP  toxicity  levels.  These  low 
leachate  levels  indicate  that  the 
constituents  are  present  essentially  in 
an  immobile  form.  The  Agency 
therefore,  has  granted  a  temporary 
exclusion  to  Monroe  Auto  Equipment's 
facility  in  Paragould,  Arkansas,  for  the 
treated  wastes  generated  by  its  hard 
chromium  plating  process  as  described 
in  its  petition,  listed  under  EPA 
Hazardous  Waste  No.  F006. 

Dated:  December  24, 1980. 
Eckhardt  C.  Beck. 

Assistant  Administrator. 

|FR  Doc  80-40632  Filed  12-30-80.  8;45  8m| 
BILLING  CODE  8S60-30-M 

(OPP-ia0526;  PH-FRC  1715-8] 

Connecticut;  Issuance  of  Specific 
Exemption  for  Use  of  Captafol  on 
Peppers 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  granted  a  specific 
exemption  to  the  Connecticut 
Department  of  Environmental  Protection 
(hereafter  referred  to  as  the 
"Applicant")  for  use  of  captafol 
(Difolatan  4F)  on  370  acres  of  peppers  in 
Fairfield,  Hartford,  Litchfield, 
Middlesex,  New  London,  New  Haven, 
and  Tolland  Counties,  Connecticut,  to 
control  pepper  blight.  The  specific 
exemption  was  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

date:  The  specific  exemption  expired  on 
October  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Welch,  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-124.  401  M  St.  SW.,  Washington,  D.C. 
20460  (202-426-0223). 
SUPPLEMENTARY  INFORMATION:  Pepper 
blight  is  caused  by  a  fungus  that  lives  in 
the  soil  from  year  to  year  and  may  be 
carried  on  the  seed.  The  infected  plant 
commonly  is  girdled  at  the  soil  line, 
causing  a  sudden  wilting  and  deafhvof 


the  plant.  According  to  the  Applicant, 
the  pepper  industry  could  lose  an 
estimated  $500,000  if  the  pepper  blight 
was  not  controlled. 

Zineb  and  copper  oxychloride  sulfate 
(COCS)  are  registered  for  this  use.  The 
Applicant  stated  that  zineb  and  COCS 
proved  generally  ineffective  for  control 
of  this  disease  in  tests  and  commercial 
fields. 

Difolatan  4F  is  currently  registered  for 
both  ground  and  air  application  to  a 
large  variety  of  crops  at  rates  greater 
than  those  requested  for  this  use. 
Residues  of  captafol  in  or  on  peppers 
are  not  expected  to  exceed  10  parts  per 
million  (ppm)  as  a  result  of  this  use,  with 
a  4-day  preharvest  interval.  This  level 
has  been  judged  adequate  to  protect  the 
public  health.  The  proposed  use  was  not 
expected  to  have  an  unreasonable 
adverse  effect  on  birds,  mammals,  or 
aquatic  organisms;  nor  should  it  have 
posed  a  hazard  to  endangered  species 
and/or  their  habitats. 

After  reviewing  the  application  and 
other  available  information,  EPA 
determined  that  the  criteria  for  an 
exemption  had  been  met.  Accordingly, 
the  Applicant  was  granted  a  specific 
exemption  to  use  the  pesticide  noted 
above  until  October  31, 1980,  to  the 
extent  and  in  the  manner  set  forth  in  the 
application.  The  specific  exemption  was 
also  subject  to  the  following  conditions: 

1.  The  product  Difolatan  4F  (EPA  Reg. 
No.  239-2211),  manufactured  by  Chevron 
Chemical  Company,  might  be  applied.  If 
an  unregistered  label  was  used,  it  was 
to  have  contained  the  identical 
applicable  precautions  and  restrictions 
which  appear  on  the  registered  label. 

2.  Captafol  was  to  be  applied  at  a  rate 
of  1.5  pounds  a.i.  per  acre. 

3.  A  maximum  of  5  applications  were 
to  be  made  with  a  preharvest  interval  of 
4  days. 

4.  A  maximum  of  370  acres  were  to  be 
treated  in  the  counties  named  above. 

5.  A  maximum  of  2,775  pounds  of 
captafol  were  to  be  applied. 

6.  Applications  were  to  be  made  with 
air  or  ground  equipment  on  a  10-day 
schedule. 

7.  Spray  mixture  volumes  of  5  gallons 
of  water  per  acre  were  to  be  applied  by 
air  equipment. 

8.  Application  was  not  to  begin  until 
conditions  favorable  for  the  disease 
became  established. 

9.  All  applicable  directions, 
restrictions,  and  precautions  on  the 
EPA-registered  product  label  were  to  be 
followed. 

10.  Peppers  treated  according  to  the 
above  provisions  should  not  have 
residues  of  captafol  in  excess  of  10  ppm. 
Peppers  with  residues  of  captafol  which 
do  not  exceed  this  level  may  enter 


interstate  commerce.  The  Food  and  Drug 
Administration.  U.S.  Department  of 
Health  and  Human  Services,  was 
advised  of  this  action. 

11.  The  EPA  was  to  be  immediately 
informed  of  any  adverse  effects 
resulting  from  the  use  of  captafol  in 
connection  with  this  exemption. 

12.  The  Applicant  was  responsible  for 
assuring  that  all  of  the  provisions  of  this 
specific  exemption  were  met  and  must 
submit  a  report  summarizing  the  result 
of  this  program  by  April  1, 1981. 

(Sec.  18,  as  amended,  92  Stat.  819  (7  U.S.C. 
136)) 

Dated:  December  18, 1980. 
Robert  V.  Brown. 

Acting  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

|FR  Doc.  80-40660  Filed  12-30-8a  8:45  am| 
BILUNG  CODE  6560-32-M 

[OPTS-51159A;  TSH-FRC  1716-5] 

Substituted  Phenol,  Reaction  Products 
With  Sulfur  Chloride;  Premanufacture 
Notice;  Extension  of  Review  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  is  extending  the  review 
period  for  a  premanufacture  notice 
(PMN).  P80-267.  under  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  PMN  review  period  for  this 
substance  commenced  on  September  29. 
1980,  and  was  scheduled  to  end  on 
December  28, 1980.  The  period  will  not 
expire  on  February  11, 1981.  The  generic 
identity  for  the  substance  covered  by 
the  PMN  is  "substituted  phenol,  reaction 
products  with  sulfur  chloride."  The  PMN 
described  a  chemical  substance  that 
would  be  manufactured  for  use  as  an 
additive  for  lubricant  formulations.  The 
submitter  of  the  PMN  claimed  its 
identity  to  be  confidential  along  with  the 
specific  chemical  identity  of  the 
substance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Work,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
D.C.  20460,  (202-426-2601). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  5  of  TSCA  any  person 
who  intends  to  manufacture  in  or  import 
into  the  United  States  a  new  chemical 
substance  for  commercial  purposes  must 
submit  a  premanufacture  notice  (PMN) 
to  EPA  prior  to  commencement  of 
manufacture  or  import.  In  general, 
section  5  provides  that  EPA  must 
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prepared  from  individual  company  data 
claimed  confidential  by  the  companies. 
The  aggregation  of  the  data  was  in  each 
case  entrusted  by  industry  to  a  third 
party  such  as  a  private  consultant  or  a 
law  firm.  For  the  Agency  to  verify  the 
information  in  the  task  force  reports,  it 
will  need  to  review  the  original  data 
submitted  by  individual  companies.  As 


,1  ..,!11   olc 


EQUAL  EMPLOYIMENT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Adoption  of 
System  of  Records 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Adoption  of  an  additional 

svstem  of  records.  "EEOC-14,  Grievance 


For  the  Commission. 
Eleanor  Holmes  Norton. 

Chair.  Equal  Employment  Opportunity 
Commission. 

EEOC-14 

System  name: 
Grievance  Records. 

System  location: 
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complete  its  review  of  a  PMN  within  90 
days  of  its  receipt  by  the  Agency. 
However,  under  section  5(c)  EPA  may 
extend  the  notice  period  for  good  cause 
for  additional  periods,  not  to  exceed  an 
aggregate  of  180  days  from  the  date  of 
receipt. 

EPA  issued  proposed  rules  to 
implement  the  premanufacture 
notification  program  published  in  the 
Federal  Register  of  January  10, 1979  [44 
FR  2263].  Section  720.35  of  the  proposed 
regulations  addressed  the  section  5(c) 
extension  authority  and  provided 
examples  of  situations  in  which  the 
Agency  believed  there  would  be  good 
cause  to  extend  the  notice  period. 
Although  EPA  has  not  yet  promulgated 
these  rules,  the  example  in  the  proposal 
that  would  apply  in  this  case  is  that: 

EPA  has  received  the  notice  and  has 
determined  that  there  is  a  significant 
possibility  that  the  chemical  will  be 
regulated  under  section  5(e)  or  section 
5(f)  of  the  Act,  but  the  Agency  is  unable 
to  initiate  regulatory  action  within  the 
initial  90-day  period  (44  FR  2273). 

Review  to  Date 

EPA's  initial  evaluation  of  the  subject 
PMN  substance  entailed  review  of  . 
information  that  the  manufacturer 
supplied  in  the  PMN,  subsequent 
telephone  conversations  with  EPA  staff 
and  subsequent  submissions  to  EPA. 
EPA  also  conducted  literature  searches 
on  the  PMN  substance  and  on 
structurally  similar  substances,  i.e., 
structural  analogues. 

Using  this  information,  EPA  assessed 
seven  major  areas  of  potential  concern: 
process  chemistry,  uses,  worker  and 
consumer  exposures,  environmental 
releases,  health  effects,  environmental 
fate,  and  ecological  effects.  The  Agency 
also  considered  other  factors,  such  as 
economics  and  impacts  on  technological 
innovation,  that  are  not  directly 
associated  with  the  assessment  of  the 
risks  that  the  PMN  substance  may 
present  to  human  health  and  the 
environment.  When  EPA  completed  this 
initial  screening  of  the  substance,  the 
Agency  concluded  that  it  needed  to 
conduct  a  more  thorough  review  of 
certain  aspects  to  focus  on  specific 
areas  of  concern.  Therefore  EPA  has 
entered  the  PMN  into  another  series  of 
analyses,  the  Detailed  Review  Process. 
During  the  Detailed  Review,  Agency 
staff  is  conducting  further  evaluations 
and  assessments  of  the  following:  (1)  the 
degree  to  which  structural  and  use 
analogues  of  the  PMN  substance  can  be 
relied  upon  to  assess  the  risks  that  the 
PMN  substance  may  present  to  human 
health  and  to  the  environment;  (2)  the 
nature  and  character  of  those  risks;  and 


(3)  the  exposure  associated  with  the 
manufacture,  processing,  use.  and 
disposal  of  the  PMN  substance. 

Extension  of  the  Notice  Review 

The  results  of  the  initial  screen  review 
discussed  above  are  summarized  below: 

(1)  EPA  is  concerned  about  potential 
risks  that  this  substance  may  present  to 
humans  as  a  skin  sensitizer.  Because  the 
manufacturer  did  not  provide  any  data 
on  the  potential  skin  sensitizing  effect  of 
the  substance.  EPA's  review  relied 
heavily  on  data  on  structurally 
analogous  substances.  EPA  believes  that 
a  metabolite  of  the  PMN  substance  is 
structurally  related  to  other  substances 
which  have  skin  sensitizing  effects,  and 
therefore  the  Agency  believes  the  PMN- 
substance  may  have  sensitization 
potential; 

(2)  EPA  can  predict  some  potential 
dermal  exposure  of  workers  and 
significant  potential  for  dermal  exposure 
of  consumers  to  the  substance  during 
use  of  the  final  products  containing  the 
substance.  The  manufacturer  provided 
no  information  on  worker  exposure 
during  processing  and  no  estimates  of 
consumer  exposure  to  the  PMN 
substance; 

(3)  EPA's  exposure  estimates  and 
concern  regarding  potential  skin 
sensitization,  coupled  with  the  lack  of 
data  on  this  effect,  give  rise  to  a 
significant  possibility  that  this  chemical 
will  be  regulated  under  section  5  of  the 
Act. 

On  the  basis  of  the  cited  concerns 
raised  during  EPA's  evaluation  of  the 
PMN  substance,  the  significant 
possibility  of  further  regulation  under 
section  5,  and  because  of  the  limited 
time  before  the  end  of  the  review  period 
for  the  substance  (which  closes  on 
December  28, 1980),  EPA  has  determined 
that  good  cause  exists  to  extend  the 
notice  period  for  an  additional  45  days, 
until  February  11, 1981. 

EPA  needs  additional  time  to  assess 
this  chemical  substance  to  determine  if 
regulatory  control  is  appropriate.  During 
the  additional  45  days  EPA  will:  (1) 
evaluate  the  need  for  additional  data  on 
the  PMN  substance;  (2)  determine  the 
need  for  regulatory  control  in  light  of 
EPA's  concerns  about  the  PMN 
substance;  and  (3)  examine  possible 
control  options.  Extension  of  the  notice 
period  preserves  EPA's  authority  to 
initiate  a  regulatory  action  under  section 
5  of  the  TSCA  if  the  Agency  concludes 
that  such  an  action  is  appropriate. 

The  PMN,  summaries  of 
communications  between  the  submitter 
and  EPA,  and  other  written  material,  are 
available  for  public  inspection  in  Room 
447,  East  Tower,  at  the  EPA 


Headquarters  address  given  above.  The 
public  record  is  available  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  All  information  that  the 
manufacturer  has  claimed  to  be 
conHdential  has  been  deleted  from  the 
documents  in  the  public  record. 

Dated:  December  23, 1980. 
Edwin  H.  Claik  O. 

Acting  Administrator. 

|FR  Doc.  atMOeei  Filed  12-30-80: 8:45  ani| 
BILUNG  CODE  tSCO-31-ll 

[OPTS-50022;  TSH-FRL  171&-1] 

Versar,  Inc.;  Data  Transfer  to 
Contractor 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  data  transfer. 

SUMMARY:  EPA  will  transfer  to  its 
contractor.  Versar,  Inc.,  information 
submitted  under  subsection  8(b)  of  the 
Toxic  Substances  Control  Act  (TSCA), 
15  U.S.C.  2607(B),  so  that  Versar  may 
perform  its  task  of  providing  technical 
assistance  in  making  exposure 
assessments  to  support  regulations 
under  Section  4  of  TSCA.  Some  of  this 
information  may  be  confidential.  Other 
confidential  business  information 
needed  by  Versar  will  be  obtained  by  it 
directly  from  chemical  companies,  as 
agreed  upon  by  the  parties. 
DATE:  The  transfer  of  information  to 
Versar  will  occur  no  sooner  than 
January  3. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Ritch,  Jr.,  Director,  Industry 
Assistance  Office  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  D.C.  20460,  202- 
554-1404.  or  Toll  free  800-424-9065. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  4(e)  of  TSCA. 
the  TSCA  Interagency  Testing 
Committee  (ITC)  has  periodically 
recommended  lists  of  chemicals  or 
categories  of  chemicals  to  EPA  for 
priority  testing  in  connection  with  the 
promulgation  of  rules  under  TSCA 
section  4(a).  The  Agency  is  analyzing 
available  data  on  the  listed  substances 
to  determine  the  extent  to  which  testing 
on  each  substance  will  be  required. 
Chemical  industry  task  forces  have 
submitted  to  the  Agency  reports  on  four 
chemicals  recommended  by  the  ITC: 
mon-  and  dichlorinated  benzenes,  tri-. 
tetra-  and  pentachlorinated  benzenes, 
cresols,  and  pyridine.  These  reports, 
while  not  themselves  containing 
confidential  business  information, 
include  aggregated  data  that  were 
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necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

These  records  are  maintained  in  file 
folders. 

Retrievability: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  thev 


copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  agency 
personnel  or  designated  office  where  the 
action  was  processed. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 

1r\r*atorl   anri  ii-iontirjorl* 
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prepared  from  individual  company  data 
claimed  confidential  by  the  companies. 
The  aggregation  of  the  data  was  in  each 
case  entrusted  by  industry  to  a  third 
party  such  as  a  private  consultant  or  a 
law  firm.  For  the  Agency  to  verify  the 
information  in  the  task  force  reports,  it 
will  need  to  review  the  original  data 
submitted  by  individual  companies.  As 
part  of  this  evaluation  it  will  also 
examine  information,  including 
confidential  business  information, 
submitted  for  the  TSCA  Inventory  of 
Chemical  Substances  under  section  8(b] 
of  the  Act. 

Under  an  existing  contract,  number 
68-01 -5791,  as  modified,  Versar.  Inc..  of 
Springfield.  Virginia,  will  help  in  this 
evaluation  by  providing  EPA  with 
technical  assistance  in  performance  of 
exposure  assessments  on  the  pertinent 
chemic  ais.  The  Agency  will  transfer  to 
Versar  the  necessary  TSCA  Inventory 
information  including  any  confidential 
business  information.  Versar  will 
acquire  the  remaining  data  needed  to 
evaluate  the  task  force  reports  directly 
from  the  individual  companies  or  theii 
third  parly  representatives,  as  agreed 
upon  by  the  parties  involved.  On 
completion  of  its  evaluation  of  each  task 
force  report,  Versar  will  transfer  ail 
originals  and  copies  of  documents 
containing;  confidential  business 
information  tu  EP.A  and  will  retain  no 
confidentijj  hii.sip.ess  information. 

Pursucint  to  40  CFR  2.306(j).  it  has 
been  dctrrniinfd  th<tt  it  is  necessar\  for 
Versar  to  hnvc  access  to  this 
information  in  order  to  perform  its  work 
satisfact(jrily  under  this  contract.  Vltsji 
has  been  authorized  to  have  ac  cess  tu 
this  infoinialion  undfr  the  EPA  TSC.\ 
Confidciifia!  Biisinfss  Information 
Security  Manij.)'..  A  security  plan  for 
VersHi  has  hccr.  .ipproved  and  th" 
VerS(ir  tacili'u--  have  been  inspected 
rind  tuhiui  tn  l>i   I'!  !.:omplian(;c  with  \hr 
requiv^'nippts  >■''  \hv  TSCA  Lc'nfid<'ntid! 
BiisHifhs  Int'-T:.!  ition  Secunt\  Manual. 
Versar  is  H't|hiiri!  ;o  treat  all  TSCA 
confidfiili.il  '!<Msiiif<s  intormatuin  in 
accord. iHcf  wAh  the  requiienu'iits  of 
that  manual.  hikI  its  pcisonnel  v\ill  b(- 
required  to  sign  a  nondisclosure 
agreement  before  they  are  permittfd 
access  to  such  information. 

(Sees.  4  and  8  nf  TSC.\  IPub.  L.  94-469:  90 
Suit.  2(X).3.  15  I'  S.C.  21-m  I't  spq.ll 

IJiileil:  0(:li)l)iT  ",  1980 
Warren  R.  Muir. 

Dt'piit\  Assisiunt  Ailihtnistrutor  for  To\ic 

Siilistunrt'H. 

IKR  l).>i    Rl>-;(K..'i'i  I-  I.  .1  U-  Ki-WV  ri4.i  .iml 

BILLING  CODE  6560-01 -M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Adoption  of 
System  of  Records 

agency:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Adoption  of  an  additional 

system  of  records,  "EEOC-14,  Grievance 

Records." 

SUMMARY:  The  Privacy  Act  of  1974,  5 
U.S.C  §  552a,  requires  that  an  agency 
publish  notice  of  the  existence  and 
character  of  its  systems  of  records  in  the 
Federal  Register.  See  5  U.S.C. 
§  552a(e)(4). 

EFFECTIVE  DATE:  Notice  of  ths  system  of 
records  is  effective  December  31,  1980. 
FOR  FURTHER  INFORMATION:  Clement  L. 
Hyland.  Legal  Counsel  Division.  Equal 
Employment  Opportunity  Commission, 
2401  E  Street.  N.VV..  Washington.  B.C. 
20506.  (202)  653-5490. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management  fOPM) 
is  planning  to  delete  its  government- 
wide  system  of  records.  "OPM/GOVT- 
2.  Grievance  Records."  from  its  1980 
annual  republication  of  s\  stem  of 
records.  The  Equal  Employment 
Opportunity  Commission  (FJEOC)  hereby 
gives  notice  that  it  h<is  voted  to  adopt  an 
additional  system  of  records  to  be 
entitled  '  EP:OC-14.  Grievance  Rec;ords." 

The  EEOCs  new  system  duplicates 
OPMs  prior  svstem  v\  ith^scinic  minor 
changes.  The  svsteni  location  and 
system  manager  sections  h.rve  been 
re\  ised  to  reflect  the  EEOCTs  grievance 
proi  fdnres.  \ew  aiithoriu  tni  \[\v 
iM.iinleiiance  of  the  system  h.is  been 
;;  ted.  References  to  EEOC  Older  No. 
571.  which  sets  out  the  ageni  \  s 
employee  grievance  procedui.  s.  have 
been  added  to  the  descripti.or  i>l  tlie 
categories  of  indi\  iduals  covered  by  tlu 
system,  the  categories  of  records  in  thi 
system  the  records  access  p:oi  edure. 
and  the  procedures  for  contej>tini5 
records.  Subparagraph  (g)  of  the 
desf.riptiun  of  routinr  uses  ha*;  been 
amended  to  allow  the  EEOC  c:  OPM  to 
use  the  records  in  the  production  of 
statistics  or  studies.  Subparqeraph  (h)  of 
the  descriptiim  of  routine  uses  has  been 
changed  to  provide  that  the  FFOC  may 
disclose  inform..! tion  to  OP.M  uhen 
requested  in  the  performanci  of  its 
authorized  duties.  Finallv.  a  reference  to 
the  FFOCs  Privancy  .-\cl  leaul.itions  has 
been  inserted  in  the  discussion  of 
records  accf^ss  pior:edures. 

EEOC-14  shall  be  effective  December 
31.  1980. 

Sis'iecl  in  V\'iishinglun.  U.C.  ihis  22nd  day 
of  December.  1980. 


For  the  Commission. 
Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

EEOC-14 

System  name: 
Grievance  Records. 

System  location: 

These  records  are  located  in  the 
Office  of  Personnel,  Equal  Employment 
Opportunity  Commission,  2401  E  Street. 
N.W.,  Washington,  D.C.  20506,  or  in 
other  offices  of  the  EEOCs  headquarters 
and  field  offices  in  which  the  grievances 
have  been  filed. 

Categories  of  individuals  covered  by  the 
system: 

Current  or  former  Federal  employees 
who  have  submitted  grievances  with  the 
EEOC  in  accordance  with  part  771  of  the 
regulations  of  the  Office  of  Personnel 
Management  (OPM)  (5  CFR  Part  771) 
and  EEOC  Order  No.  571.  or  a 
negotiated  procedure. 

Categories  of  records  in  the  system: 

The  system  contains  records  relating 
to  grievances  filed  by  the  EEOC 
employees  under  Part  771  of  OPMs 
regulations  and  EEOC  Order  No.  571. 
These  case  files  contain  all  documents 
related  to  the  grievance,  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiner's 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decision,  and 
related  correspondence  and  exhibits. 
This  system  includes  files  and  records  of 
internal  grievance  and  arbitration 
svstems  that  the  agency  has  or  mav 
establish  through  negotiation';  with 
recognized  labor  orsanizalions 

Atithi'r-!y  fai'  /nciintfuaiii   u'  thf 
-.1  stiiiii: 

5  L'  S.C  section  31)1.  44  ( '.S.C   sectiiHi 
39H(a).  5  U.S.C.  section  "121. 

hn'/t::>r  u>-r3  of  rtcnni-^  'ncinUiiiu'd m 
'111  '■ys!t:n:.  i::r!udi::p  cati  ^vr/ec  r'  •i'--rrs 
iiiiii  th.i  purposes  iii  sac  b  i:.--ct,. 

These  records  and  inform.ition  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  inforniatinn  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
vvliere  the  disclosing  agency  becomes 
aware  of  .in  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Finding  of  no  Significant  Impact  on 
Environment  of  Relocation  of  Federal 
Fmeraencv  Manaaement  Aaencv 


Section  8a  of  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C.  1428a)] 
to  the  said  Council; 

Federal  Savings  and  Loan  Advisory  Council 
Charter 


Federal  Savings  and  Loan  Advisory  Council 
Robert  D.  Linder, 

Executive  Secretary. 

Federal  Home  Loan  Bank  Board. 

J.  J.  Finn, 
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necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
requesting  the  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

f.  By  the  National  Archives  and 
Records  Service  (General  Services 
Administration)  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2908. 

g.  By  the  EEOC  or  OPM  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

h.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board 
including  the  Office  of  the  Special 
Counsel;  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel;  or 
OPM  when  requested  in  performance  of 
their  authorized  duties. 

i.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

j.  To  provide  information  to  officials 
of  labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

These  records  are  maintained  in  file 
folders. 

Retrievability: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

Safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

Retention  and  disposal: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

System  manager(s)  and  address: 

a.  When  a  grievance  is  pending  at  the 
field  office  level,  the  system  manager  is 
the  Director  of  the  Area  or  District 
Office.  Addresses  for  these  offices  are 
listed  in  Appendix  A  of  the  EEOCs 
Republication  of  Privacy  Act  Systems  of 
Records.  See  44  FR  54024  (Sept.  17, 
1979),  as  amended  by  45  FR  67459  (Oct. 
10, 1980). 

b.  When  a  grievance  is  pending  at  the 
headquarters  office  level,  the  system 
manager  is  the  head  of  the  office.  Names 
of  headquarters  offices,  which  are 
located  at  2401  E  Street,  N.W., 
Washington,  D.C.  20506,  are  listed  in 
Appendix  A  of  the  EEOCs 
Republication  of  Privacy  Act  Systems  of 
Records.  See  44  FR  54024  (Sept.  17, 
1979),  as  amended  by  45  FR  67459  (Oct. 
10, 1980). 

c.  In  all  other  situations,  the  system 
manager  is  the  Chief,  Labor  Relations 
Branch,  Personnel  Division,  2401  E 
Street.  N.W.,  Washington,  D.C.  20506. 

Notification  procedure: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  personnel  or  designated  office 
where  the  action  was  processed 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Records  access  procedures: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 


copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  official  copy  of  the 
grievance  file  by  contacting  the  agency 
personnel  or  designated  office  where  the 
action  was  processed. 

Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individual  requesting  access  must  also 
follow  the  EEOCs  Privacy  Act 
regulations  regarding  access  to  records 
and  verfification  of  identity  [29  CFR  Part 
1611J. 

Contesting  record  procedures: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  dociunents  the  action  of  the 
agency  ruling  on  the  case,  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 

Individuals  wishing  to  request 
amendment  to  their  records  to  correct 
factual  errors  should  contact  the  agency 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individual  requesting  access  must  also 
follow  the  EEOCs  Privacy  Act 
regulations  regarding  amendment  to 
records  and  verfification  of  identity  [29 
CFR  Part  1611]. 

Record  source  categories:: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained. 

b.  By  testimony  of  witnesses. 

c.  By  agency  officials. 

d.  From  related  correspondence  from 
organizations  or  persons. 

|FR  Doc.  80-40443  Filed  12-30-80:  8:45  am| 
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|4  FLRA  No.  99] 

United  States  of  America  Before  the 
Federal  Labor  Relations  Authority, 
Washington,  D.C. 

ir.afsp  tin.  n-PS-l.'it 


1.  Tide  VII  of  the  Civil  Service  Reform 
Act  of  1978 — Federal  Service  Labor- 
Management  Relations 

The  enactment  of  title  VH.  the  Federal 
Service  Labor-Management  Relations  Statute, 


7103(a)(2)(B)(iii)  explicitly  excludes  a 
"supervisor"  or  a  "management  official"  from 
the  definition  of  "employee"  and.  as  a 
consequence,  from  the  rights  granted  by 
section  7102.  By  means  of  the  unfair  labor 
practice  procedures  set  forth  in  section  7118. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Finding  of  no  Significant  Impact  on 
Environment  of  Relocation  of  Federal 
Emergency  Management  Agency 
Personnel  From  Thomasville,  Georgia, 
to  Atlanta,  Georgia 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  and  the  implementing  regulations 
of  the  Council  on  Environmental  Quality 
(40  CFR  Parts  1500-1508)  and  the 
Federal  Emergency  Management 
Agency  (FEMA)  (44  CFR  Part  10).  FEMA 
has  prepared  an  environmental 
assessment  of  the  relocation, 
consolidation  and  related  moves  of 
personnel  with  associated  functions, 
records,  furniture  and  equipment  from 
Thomasville.  Georgia  to  Atlanta, 
Georgia. 

The  assessment  concludes  that  this 
action  will  not  result  in  a  significant 
impact  on  the  natural  or  man-made 
environment. 

It  is  hereby  found  that  this  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  On  this  basis,  an 
environmental  impact  statement  will  not 
be  prepared. 

Dated:  Decembei  16. 1980. 
John  W.  Macy,  Jr., 
Uirt'ctor.  ^ 

|KR  Dm    fl(»-1062.S  hlcil  I Z-:iO-ii<)'.  8:4.1  .'ml 
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FEDERAL  HOME  LOAN  BANK  BOARD 
lNo.SO-834] 

Federal  Savings  and  Loan  Advisory 
Council;  Renewal  of  Charter 

Dated;  December  22,  1980. 
Pursuant  to  the  provisions  of  Section 
8a  of  the  Federal  Home  Loan  Act.  as 
amended  (12  U.S.C.  1428a).  the  following 
notice  has  been  adopted  by  the  Federal 
Home  Loan  Bank  Board  for  publication 
in  the  Federal  Register: 

Pursuant  to  the  provisions  of  Section  9 
of  the  Federal  Advisory  Committee  Act 
V  (5  U.S.C.  App.  I),  and  the  implementing 
regulations  issued  by  the  Office  of 
Management  and  Budget,  the  Federal 
Home  Loan  Bank  Board,  having 
determined  that  the  continuation  of  the 
Federal  Savings  and  Loan  Advisory 
Council  is  in  the  public  interest  in 
connection  with  the  performance  of  the 
duties  imposed  on  it  by  law.  hereby 
renews  the  existence  of  the  Federal 
Savings  and  Loan  Advisory  Council  for 
two  years  to  January  31.  1983,  and  in 
connection  therewith  reissues  the 
following  charter  (which  appears  as 


Section  8a  of  the  Federal  Home  Loan 
Bank  Act,  as  amended  (12  U.S.C.  1428a)] 
to  the  said  Council: 

Federal  Savings  and  Loan  Advisory  Council 
Charter 

There  Is  hereby  created  a  Federal  Savings 
and  Loan  Advisory  Council,  which  shall 
eonlinue  to  exist  as  long  as  the  Bank  Board 
biannually  determines,  as  a  matter  of  formal 
record,  with  timely  notice  in  the  Federal 
Register,  to  be  in  the  public  interest  in 
connection  with  the  performance  of  duties 
imposed  on  the  Council  by  law.  The  Council 
shall,  in  all  other  respects,  be  subject  to  the 
provisions  of  the  Federal  Advisory 
Commiltee  Act,  The  Council  shall  consist  of 
one  member  for  each  Federal  Home  Loan 
Bank  district  to  be  elected  annually  by  the 
Board  of  Directors  of  the  Federal  Home  Loan 
Bank  In  such  district  and  twelve  members  to 
be  appointed  annually  by  the  Bank  Board  to 
represent  the  public  interest.  Each  such 
elected  member  shall  be  a  resident  of  the 
district  for  which  he  is  elected.  All  members 
of  the  Council  shall  serve  without 
compensation,  but  shall  be  entitled  to 
reimbursement  from  the  Bank  Board  for 
actual  subsistence  expenses,  not  lo  exceed 
S75.0O  per  day  and  transportation  and  other 
incidental  travel  expenses  in  accordance 
with  the  Federal  Travel  Regulations,  as 
amended.  The  Council  shall  meet  in 
Washington.  District  of  Columbia,  at  least 
twice  a  year  and  oftener  if  requested  by  the 
Bank  Board.  The  Council  shall  select  its 
chairman,  vice  chairman  and  secretary,  and 
adopt  methods  of  procedure,  and  shall  have 
power 

(1)  To  confer  with  the  Bank  Board  on 
general  business  conditions,  and  on  special 
conditions  affecting  the  Federal  Home  Loan 
Banks  .ind  their  members  and  the  Federal 
Savings  and  Loan  Insurance  Corporation. 

(2)  To  request  mformation.  and  to  make 
recommendations,  with  respect  to  matters 
within  the  jurisdiction  of  the  Bank  Board  and 
the  Federal  Savmgs  and  Loan  Insurance 
Corporation. 

The  Federal  Home  Loan  Bank  Board 
also  has  directed,  in  connection  with  the 
foregoing,  that — 

1.  The  Federal  Savings  and  Loan  Advisory 
Councils  estimated  budget  of  S75.0O0  paid  for 
by  the  self-supporting  Federal  Home  Loan 
Bank  System,  and  none  of  its  annual 
operating  costs  shall  be  charged  to  or  paid  by 
the  United  Stales; 

2.  The  said  Charter  of  the  Federal  Advisory 
Council  shall  not  be  amended,  altered,  or 
repealed  except  by  Congress  or  by  the 
Federal  Home  Loan  Bank  Board;  and 

3.  The  said  Charter  shall  terminate  on 
January  31.  1983.  unless  reissued  prior  to  that 
date  In  the  Federal  Home  Loan  Bank  Board. 


Federal  Savings  and  Loan  Advisory  Council. 

Robert  D.  Linder. 

Executive  Secretary. 

Federal  Home  Loan  Bank  Board. 

J.  J.  Finn, 

Secretary. 

|FR  Dm:   flO-M1653  Filed  12-30-80:  8:4,"^  dm] 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Interpretation  and  Guidance  Relating 
to  Inclusion  of  Employees  in  Units  and 
Coverage  of  Merit  Pay  Provisions 

agency:  Federal  Labor  Relations 
Authority. 

action:  Interpretation  and  guidance 
relating  to  inclusion  of  employees  in 
units  and  coverage  of  merit  pay 
provisions. 

summary:  This  interpretation  and 

guidance  relates  to  the  impact  of  an 

agency  determination  concerning  "merit 

pay"  coverage  on  a  unit  of  exclusive 

recognition. 

EFFECTIVE  DATE:  December  16. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Shepard,  Executive  Director, 
1900  E  Street,  NW.,  Washington,  D.C. 
20424,  202-254-9595. 
SUPPLEMENTARY  INFORMATION: 
The  Federal  Labor  Relations  Authority 
was  established  by  Reorganization  Plan 
No.  2  of  1978.  effective  January  1, 1979 
(43  FR  36037).  Since  January  11. 1979,  the 
Authority  has  conducted  its  operations 
under  the  Federal  Service  Labor- 
Management  Relations  Statute  (92  Stat. 
1191). 

As  previously  announced  (45  FR 
24231,  April  9, 1980),  the  Authority 
determined,  in  accordance  with  its 
regulations  and  the  Federal  Service 
Labor-Management  Relations  Statute  (92 
Stat.  1191),  to  issue  an  interpretation 
and  guidance  relating  to  the  impact  of 
an  agency  determination  concerning 
"merit  pay"  coverage  on  a  unit  of 
exclusive  recognition.  Interested 
persons  were  invited  to  express  their 
views  in  writing  on  the  matter  involved. 
After  careful  consideration  of  the 
submissions  by  diverse  labor 
organizations  and  agencies,  the 
Authority  issued  its  Interpretation  and 
Guidance,  expressing  the  views  of  the 
Authority  on  the  matter. 
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resort  to  the  processes  of  the  Authority, 
and  they  are  encouraged  to  do  this.  The 
instant  request  for  a  major  policy 
determination  arose  from  an  alleged 
management  practice  of  removing 

■amnlniroaa  frnm  hnroAinino  units 


jurisdiction  of  the  Authority  to 
determine  whether  an  individual  is  a 
supervisor  or  management  official  for 
merit  pay  purposes  under  title  V,  it 
follows  that  it  is  outside  the  jurisdiction 
of  the  Authoritv  to  direct  agencies  to 


to  5:30  p.m.  and  January  16, 1981,  from 
9:00  a.m.  to  4:30  p.m.  in  Room  105, 
National  Archives  and  Records  Service, 
8th  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20408.  The  meeting 
will  be  devoted  to  a  review  of  the 
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[4  FLRA  No.  99] 

United  States  of  America  Before  the 
Federal  Labor  Relations  Authority, 
Washington,  D.C. 

(Case  No.  O-PS-15] 

Interpretation  and  Guidance 

Introduction 

As  armounced  in  its  Notice  of  April  1, 
1980,'  the  Authority  determined,  in 
conformity  with  §  2427.2  of  its  rules  and 
regulations  (5  CFR  2427.2),  and  the 
Federal  Service  Labor-Management 
Relations  Statute  (the  Statute)  (5  U.S.C. 
7101  et  seq.],  that  an  interpretation  of 
the  Statute  was  warranted  on  the 
following  question: 

What  is  the  impact,  if  any,  of  an  agency 
determination  that  an  employee  is  a 
supervisor  or  management  ofricial  for 
purposes  of  coverage  under  the  "merit  pay" 
provisions  of  the  Civil  Service  Reform  Act  of 
1978  (92  Stat.  1179)  on  such  employee's 
inclusion  in  a  unit  of  exclusive  recognition 
under  section  7112  of  the  Statute  (92  Stat. 
1200)? 

The  Authority  invited  interested 
persons  to  express  their  views  in  writing 
concerning  the  question.  The  responses 
submitted  to  the  Authority  by  seven 
labor  organizations  and  six  Federal 
agencies  were  detailed  and  helpful  and 
have  been  carefully  considered.  In  view 
of  the  extent  and  detail  of  these 
submissions,  the  Authority  has 
determined  that  no  useful  purpose 
would  be  served  by  providing  for  an  oral 
hearing. 

Conclusion 

When  an  agency  determines  that  an 
employee  is  a  supervisor  or  management 
official  for  purposes  of  coverage  under 
the  "merit  pay"  provisions  of  the  Civil 
Service  Reform  Act  of  1978,  that 
Determination  has  no  impact  on  such 
employee's  inclusion  in  or  exclusion 
from  a  unit  of  exclusive  recognition 
under  section  7112  of  the  Statute. 

Background 

The  Civil  Service  Reform  Act  of  1978 
effected  several  major  changes  in  the 
system  of  Federal  personnel 
management.  Among  these  changes 
were  the  establishment  of  a  statutory 
labor-management  relations  program 
under  title  VII  and  the  introduction  of  a 
program  for  merit  pay  under  title  V. 


1.  Title  VII  of  the  Civil  Service  Reform 
Act  of  1978 — Federal  Service  Labor- 
Management  Relations 

The  enactment  of  title  VII,  the  Federal 
Service  Labor-Management  Relations  Statute, 
was  a  recognition  of  the  right  of  Federal 
employees  to  organize,  bargain  collectively, 
and  participate  through  labor  organizations 
in  decisions  which  affect  them. ^  In  so 
recognizing.  Congress  specifically  found  that 
labor  organizations  and  collective  bargaining 
in  the  civil  service  are  in  the  public  interest.^ 

Title  VII  prescribes,  inter  alia,  the 
composition,  organization,  and 
responsibilities  of  the  Federal  Labor 
Relations  Authority.  The  Authority's  powers 
and  duties  are  set  forth  in  section  7105  of  the 
Statute.  In  section  7105(a)(1)  the  Authority  is 
given  the  general  responsibility  for  providing 
"leadership  in  establishing  policies  and 
guidance  relating  to  matters  under  this 
chapter,"  and,  except  as  otherwise  provided, 
"for  carrying  out  the  purpose  of  this  chapter." 
In  furtherance  of  this  general  charge.  *he 
Authority  is  given  the  power,  inter  alia,  in 
section  7105(a)(2)(A),  to  "determine  the 
appropriateness  of  units  for  labor 
organization  representation  under  section 
7112  of  this  title[.]"  The  Authority  among  its 
other  responsibilities,  is  also  empowered  by 
section  7105(a)(2)(G)  to  "conduct  hearings 
and  resolve  complaints  of  unfair  labor 
practices  under  section  7118  of  this  title[.] ' 

With  regard  to  the  Authority's  power  to 
determine  appropriate  bargaining  units  under 
section  7105(a)(2)(A),  section  7112(b)(1) 
prohibits  finding  a  proposed  unit  to  be 
appropriate  "if  it  includes  [except  in 
circumstances  not  relevant  here]  any 
management  official  or  supervisor[.]"  The 
terms  "supervisor"  and  "management  offical" 
are  defined  respectively  in  section  7103(a) 
(10)  and  (11)  of  the  Statute.*  Thus,  in  the 
process  of  determining  the  appropriateness  of 
bargaining  units,  the  Authority  is  required  to 
interpret  and  apply  the  definitions  of 
"supervisor"  and  "management  official"  in 
the  Statute. 

Decisions  as  to  interpretation  and 
application  of  the  terms  "supervisor"  and 
"management  official"  have  even  wider 
implications  since  section  7102  guarantees 
certain  rights  to  "employees,"  but  section 


'  Federal  Labor  Relations  Auttiority.  Notice 
Relating  lo  Inclusion  of  Employees  in  Units  and 
Coverage  of  Merit  Pay  Provisions.  45  FR  24.231 
(April  9.  19801.  This  Notice  was  issued  in  response 
lo  a  request  for  a  maior  policy  determination 
submitted  by  the  National  Federation  of  Federal 
Employees. 


'5  U.S.C.  7101(a)(1)  (Supp.  II 1978). 
'5  U.S.C.  7101(a)  (Supp.  II 1978). 
'Section  7103  provides  in  pertinent  part: 
(a)  For  the  purpose  of  this  chapter — 

(10)  "supervisor"  means  an  individual  employed 
by  an  agency  having  authority  in  the  interest  of  the 
agency  to  hire,  direct,  assign,  promote,  reward, 
transfer,  furlough,  layoff,  recall,  suspend,  discipline, 
or  remove  employees,  to  adjust  their  grievances,  or 
to  effectively  recommend  such  action,  if  the 
exercise  of  the  authority  is  not  merely  routine  or 

"  clerical  in  nature  but  requires  the  consistent 
exercise  of  independent  judgment  exept  that,  with 
respect  to  any  unit  which  includes  firefighters  or 
nurses,  the  term  "supervisor"  includes  only  those 
individuals  who  devote  a  preponderance  of  their 
employment  time  to  exercising  such  authority: 

(11)  "management  official"  means  an  individual 
employed  by  an  agency  in  a  position  the  duties  and 
responsibilities  of  which  require  or  authorize  the 
individual  to  formulate,  determine,  or  influence  the 
policies  of  the  agencyj.j 


7103(a)(2)(B)(iii)  explicitly  excludes  a 
"supervisor"  or  a  "management  official"  from 
the  definition  of  "employee"  and.  as  a 
consequence,  from  the  rights  granted  by 
section  7102.  By  means  of  the  unfair  labor 
practice  procedures  set  forth  in  section  7118. 
the  Authority  is  charged  with  assuring  the 
rights  granted  to  employees  and  labor 
organizations  are  not  abridged. 

2.  Title  V.  of  the  Civil  Service  Reform 
Act  of  1978— Merit  Pay 

The  policy  underlying  the  enactment  of  title 
V  is  that  in  appropriate  instances,  pay 
increases  should  be  based  on  quality  of 
performance  rather  than  length  of  service.' 
Therefore,  title  V  provides  for  a  Merit  Pay 
System  to  "recognize  and  reward  quality 
performance  by  varying  pay  adjustments."  ' 
According  to  section  5401(b)(1).  title  V  is 
applicable  "to  any  supervisor  or  management 
official  (as  defined  in  paragraphs  (10)  and 
(11)  of  section  7103  of  title  VII, '  respectively) 
who  is  in  a  position  which  is  in  GS-13, 14.  or 
15  of  the  General  Schedule  *  *  '."(Footnote 
added.)  Section  5402(a)  of  title  V  provides 
that  the  "Office  of  Personnel  Management 
shall  establish  a  merit  pay  system  which 
shall  provide  for  a  range  of  basic  pay  for 
each  grade  to  which  the  system 
applies  '   '  '."  Section  5405  of  title  V  states 
that  the  "Office  of  Personnel  Management 
shall  prescribe  regulations  to  carry  out  the 
purpose  of  this  chapter."  In  compliance  with 
this  latter  responsibility,  the  Office  of 
Personnel  Management  has  published 
regulations."  Section  540.102(c)  of  the 
regulations  requires  that.  "The  head  of  each 
agency  shall  identify  employees  who  are 
supervisors  or  management  officials  for 
purposes  of  coverage  by  the  Merit  Pay 
System."' 

Thus,  the  Congress  assigned  to  the  Office 
of  Personnel  Mangement  responsibility  for 
the  establishment  and  regulation  of  the  Merit 
Pay  System  prescribed  by  title  V  of  the  Civil 
Service  Reform  Act.  In  furtherance  of  that 
responsibility,  the  Office  of  Personnel 
Management  has  charged  agency  heads  with 
the  authority  to  determine  which  employees 
meet  the  criteria  for  coverage  by  the  Merit 
Pay  System,  i.e.,  which  employees  are 
"supervisors"  or  "management  officials"  for 
merit  pay  purposes.  This  determination  is 
made  by  reference  to  the  definition  of 
"supervisor"  and  "management  official" 
contained  in  title  VII. 

Discussion 

While  procedures  are  available  to 
acertain  employee  rights  under  title  VII, 
it  is  a  fundamental  purpose  of  that  title 
to  afford  both  labor  organizations  and 
agencies  an  opportunity  to  work  out 
their  differences  arising  under  title  VII 
to  the  maximum  extent  possible  without 


'See  Civil  Service  Reform  Act  of  1978,  Findings 
and  Statement  of  Purpose.  Sec.  3(7).  5  U.S.C.  1101 
note  (Supp.  II 1978). 

«  5  U.S.C.  5401(a)(1)(A)  (Supp.  II  1978). 

'Note 4,  supra. 

"44  FR  52.161  (1979).  codified  at  5  CFR  Part  540 
(1980). 

•5  CFR  540.102(c)  (1980). 
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maintenance  organization  (HMO).  In 
addition,  a  service  area  revision  of  a 
previously  qualified  HMO  is  reported. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  R.  Veil,  Director,  Office  of 


SOCIAL  SECURITY  ADMINISTRATION 

Dominica;  Finding  Regarding  Foreign 
Social  Insurance  or  Pension  System 

agency:  Social  Security  Administration, 


requirements  of  section  202(t)(2)  of  the 
Social  Security  Act  (42  U.S.C.  402(t)(2)). 
FOR  FURTHER  INFORMATION  CONTACT: 

Armand  Esposito.  Room  4234,  West 
High  Rise  Building,  6401  Security 


-_1     n-li; 
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resort  to  the  processes  of  the  Authority, 
and  they  are  encouraged  to  do  this.  The 
instant  request  for  a  major  policy 
determination  arose  from  an  alleged 
management  practice  of  removing 
employees  from  bargaining  units 
pursuant  to  merit  pay  determinations. 

From  the  plain  language  of  the 
provisions  of  title  VII  as  summarized 
above,  it  is  clear  Congress  assigned  final 
responsibility  to  the  Federal  Labor 
Relations  Authority  for  determinations 
as  to  whether  an  individual  is,  for 
purpose  of  title  VII,  a  supervisor  or 
management  official,  and,  therefore, 
whether  such  an  individual  should  or 
should  not  be  included  in  a  unit  of 
exclusive  recognition. 

There  is  no  indication  of  any  kind  in 
the  legislative  history  of  title  VII  that 
Congress  intended  otherwise.  Thus,  an 
agency  would  act  at  its  own  peril  in 
removing  an  employee  from  an 
established  bargaining  unit  simply 
because  of  a  determination  that  such 
employee  is  a  supervisor  or  management 
official  for  merit  pay  purposes.  If  there  is 
a  move  contemplated  to  remove  an 
employee  from  an  established 
bargaining  unit  simply  because  of  a 
merit  pay  determination,  there  are 
procedures  available  under  title  VII  to 
resolve  questions  related  to  the  removal. 

It  must  be  noted  that  there  is  no 
provision  in  the  Civil  Service  Reform 
Act  nor  any  indication  in  its  legislative 
history  that  any  responsibility  has  been 
assigned  to  the  Federal  Labor  Relations 
Authority  for  the  determination  of 
whether  an  individual  is  a  supervisor  or 
management  official  for  purposes  of  the 
Merit  Pay  System  under  title  V  (other 
than  within  the  Authority  itself).  Rather, 
it  is  evident  that  the  Authority  is 
without  such  jurisdiction  since  the  merit 
pay  provisions  of  title  V  must  be 
implemented  by  agencies  relying  upon 
the  definitions  contained  in  title  VII, 
regardless  of  whether  or  not  a  collective 
bargaining  unit  has  been  established. 
Such  provisions  apply  not  only  to 
supervisors  and  managers  as  defined  in 
title  VII,  but  also  to  individuals  who  are 
not  included  in  collective  bargaining 
units,  as  well  as  individuals  excluded 
from  the  coverage  of  title  VII. 

Determinations  as  to  an  individual's 
supervisory  or  management  status  made 
under  titles  V  and  VII  of  the  Civil 
Service  Reform  Act  are  related  to  the 
extent  that  those  who  administer  the 
respective  separate  titles  utilize  the 
same  definitions  of  supervisor  and 
management  official.  However, 
determinations  under  title  V  of  status  as 
a  supervisor  or  management  official  for 
merit  pay  purposes  does  not  confer 
supervisory  or  managerial  status  under 
title  VII.  Since  it  is  not  within  the 


jurisdiction  of  the  Authority  to 
determine  whether  an  individual  is  a 
supervisor  or  management  official  for 
merit  pay  purposes  under  title  V,  it 
follows  that  it  is  outside  the  jurisdiction 
of  the  Authority  to  direct  agencies  to 
follow  the  binding  determinations  of  the 
Authority  as  to  whether  an  individual  is 
a  supervisor  or  management  official 
under  title  VII  when  agencies  are 
implementing  the  merit  pay  provisions 
of  title  V. 

In  summary,  it  is  within  the 
jurisdiction  of  the  Authority  to  make 
final  determinations  under  appropriate 
representation  or  unfair  labor  practice 
case  procedures  as  to  whether  an 
individual  is  a  supervisor  or 
management  official  for  the  purposes  of 
title  VII  of  the  civil  Service  Reform  Act. 
It  is  not  within  the  jurisdiction  of  the 
Authority  to  make  determinations  as  to 
whether  an  individual  is  a  supervisor  or 
management  official  for  the  purposes  of 
title  V  of  the  Civil  Service  Reform  Act. 
Conversely,  when  an  agency  determines 
that  an  employee  is  a  supervisor  or 
management  official  for  purposes  of 
coverage  under  the  "merit  pay" 
provisions  of  title  V  of  the  Civil  Service 
Reform  Act  of  1978,  that  determination 
has  no  impact  on  whether  such 
employee  is  or  is  not  a  supervisor  or 
management  official  for  purposes  of  title 
VII.  Thus,  when  an  agency  determines 
that  an  employee  is  a  supervisor  or 
management  official  for  purposes  of 
coverage  under  the  "merit  pay" 
provisions  of  the  Civil  Service  Reform 
Act  of  1978,  that  determination  has  no 
impact  on  such  employee's  inclusion  in 
or  exclusion  from  a  unit  or  exclusive 
recognition  under  section  7112  of  the 
Statute. 

Issued:  Washington.  D.C.,  December  16, 
1980. 

Ronald  W.  Haughton, 
Chairman. 
Henry  B.  Frazier,  III, 
Member. 

Leon  B.  Applewhite, 
Member. 

[FR  DoL,  40588  Filed  12-24-80:  11:32  am) 
BILLING  CODE  6325-19-M 


GENERAL  SERVICES 
ADMINISTRATION 

National  Archives  and  Records 
Service 

National  Archives  Advisory  Council; 
Meeting 

Notice  is  hereby  given  that  the 
National  Archives  Advisory  Council  will 
meet  on  January  15,  1981,  from  2:30  p.m. 


to  5:30  p.m.  and  January  16, 1981,  from 
9:00  a.m.  to  4:30  p.m.  in  Room  105, 
National  Archives  and  Records  Service, 
8th  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20408.  The  meeting 
will  be  devoted  to  a  review  of  the 
current  state  of  the  Archives,  reports 
from  Council  Subcommittees,  discussion 
of  future  role  of  Archives  Advisory 
Council,  and  related  matters  of  concern 
to  the  operation  of  the  National 
Archives  and  Records  Service  of  the 
United  States. 

The  meeting  will  be  open  to  the 
public. 

Dated:  December  18, 1980. 
Robert  M.  Warner, 
Archivist  of  the  United  States. 

|FR  Doc.  80-40602  Filed  12-30-80:  8:45  am] 
BILUNG  CODE  6820-26-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Consumer  Affairs  Council;  Meeting 

summary:  This  notice  announces  the 
date  and  time  of  the  next  regular  HHS 
Consumer  Affairs  Council  meeting.  All 
are  welcome  to  attend  as  observers  and 
participate  in  an  open  discussion  period 
that  will  be  held  during  the  last  half 
hour  of  the  meeting.  If  you  would  like  an 
agenda,  please  contact  Susan  L. 
Randolph.  A  hearing  interpreter  will  be 
provided  for  the  deaf. 
date:  Thursday,  January  8, 1981, 10-12 
noon. 

ADDRESS:  200  Independence  Avenue, 
SW.,  Rooms  403A-425A,  Washington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  L.  Randolph,  Assistant — Office  of 
Consumer  Affairs,  200  Independence 
Avenue,  SW.— Rm.  622E,  Washington, 
D.C.  20201,  (202)  245-0409. 
Dated:  December  22. 1980. 
Belle  B.  O'Brien, 

Assistant  to  the  Secretary  for  Consumer 
Affairs. 

|FR  Doc.  80-40620  Filed  12-30-80;  8:45  am) 
BILLING  CODE  4110-12-M 


Public  Health  Service 

Health  Maintenance  Organizations 
AGENCY:  Public  Health  Service,  HHS. 
action:  Notice,  November — qualified 
health  maintenance  organization. 

summary:  This  notice  sets  forth  the 
name,  address,  service  area,  and  date  of 
qualification  of  an  entity  determined  by 
the  Secretary  to  be  a  qualified  health 


maintenance  organization  (HMO).  In 
addition,  a  service  area  revision  of  a 
previously  qualified  HMO  is  reported. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 
Park  Building— Third  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857.  301/443^106. 

SUPPLEMENTARY  INFORMATION: 

Regulations  issued  under  Title  XIII  of 
the  Public  Health  Service  Act,  as 
amended,  (42  CFR  110.605(b))  require 
that  a  list  and  description  of  all  newly 
qualified  HMOs  be  published  on  a 
monthly  basis  in  the  Federal  Register. 
The  following  entity  has  been 
determined  to  be  a  qualified  HMO  under 
Section  1310(d)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-9(d)): 

Qualified  Health  Maintenance  Organizations 

Name,  Address,  Service  Area,  and  Date  of 
Qualification 

(Operational  Qualified  Health  Maintenance 
Organization:  42  CFR  110.603(a)) 

1.  International  Medical  Centers,  Inc.,  (Staff 
Model,  see  section  1310(b)(1)  of  the  Public 
Health  Service  Act),  2900  Palm  Avenue. 
Hialeah,  Florida  33012.  Service  area:  Dade 
County,  Florida.  Date  of  qualification: 
November  26, 1980. 

Service  Area  Revision 

1.  Foundation  Health  Plan,  650  University 
Avenue,  Sacramento,  California  95825. 
Service  area:  Add  the  following  to  the 
information  contained  in  the  cumulative  list 
of  qualiPied  HMOs  published  on  March  3, 
1980,  in  the  Federal  Register,  45  FR  13895: 
Amador,  Calaveras.  Tuolomne,  and  San 
Joaquin  Counties,  California.  Effective  date: 
November  3, 1980. 

Files  containing  detailed  information 
regarding  qualified  HMOs  will  be 
available  for  public  inspection  between 
the  hours  of  8:30  a.m.  and  5:00  p.m.  on 
Tuesdays  and  Thursdays,  except  for 
Federal  holidays,  in  the  Office  of  Health 
Maintenance  Organizations,  Office  of 
the  Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services,  Park  Building,  3rd  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857. 

Questions  about  the  qualification 
review  process  or  requests  for 
information  about  qualified  HMOs 
should  be  sent  to  the  same  office. 

Dated:  December  18, 1980. 

Howard  R.  Veit, 

Director,  Office  of  Health  Maintenance 
Organizations. 

|FR  Doc.  80-40576  Filed  12-30-80:  8:45  am| 
BILUNG  CODE  4110-e5-M 


SOCIAL  SECURITY  ADMINISTRATION 

Dominica;  Finding  Regarding  Foreign 
Social  Insurance  or  Pension  System 

agency:  Social  Securitv  Administration, 
HHS. 

ACTION:  Notice  of  finding  regarding 
foreign  social  insurance  or  pension 
system — Dominica. 

FINDING:  Section  202(t)(l]  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  social 
security  benefits  to  any  individual  who 
is  not  a  U.S.  citizen  or  national  for  any 
month  after  he  or  she  has  been  outside 
the  United  States  for  six  consecutive 
months.  This  prohibition  does  not  apply 
to  such  an  individual  where  one  of  the 
exceptions  described  in  section  202(t)(2) 
through  202(t)(5)  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)  through  (t)(5)) 
affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social  Security 
Act  provides  that  the  prohibition  against 
payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country 
which  the  Secretary  of  Health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  such 
country  and  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old-age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are  U.S. 
citizens  but  not  citizens  of  that  country 
and  who  qualify  for  such  benefits  to 
receive  those  benefits,  or  the  actuarial 
equivalent  thereof,  while  outside  the 
foreign  country  regardless  of  the 
duration  of  the  absence. 

The  Secretary  of  Health  and  Human 
Services  has  delegated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director,  Office  of 
International  Policy.  Under  that 
authority  the  Director,  Office  of 
International  Policy,  has  approved  a 
finding  that  Dominica,  beginning 
November  3, 1978,  has  a  social 
insurance  system  of  general  application 
which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old-age,  retirement,  or  death;  and 

(b)  Permits  U.S.  citizens  who  are  not 
citizens  of  Dominica  to  receive  such 
benefits,  or  their  acturial  equivalent,  at 
the  full  rate  without  qualification  or 
restriction  while  outside  Dominica. 

Accordingly,  it  is  hereby  determined 
and  found  that  Dominica  has  in  effect, 
beginning  November  3, 1978,  a  social 
insurance  system  which  meets  the 


requirements  of  section  202(t)(2)  of  the 
Social  Security  Act  (42  U.S.C.  402(t)(2)). 
FOR  FURTHER  INFORMATION  CONTACT: 

Armand  Esposito,  Room  4234,  West 
High  Rise  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-7455. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security — 
Disability  Insurance;  13.803  Social  Security- 
Retirement  Insurance:  13.805  Social 
Security — Survivors  Insurance) 

Dated:  December  12. 1980. 
Thomas  C.  Parrotl, 
Director.  Office  of  International  Policy. 

|FR  Doc   80-40582  Filed  12-30-80:  8:45  am) 
BILLING  CODE  4110-07-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 
Multiple  Use  Advisory  Council  Meeting 

December  18. 1980. 

Notice  is  hereby  given,  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  Part 
1780,  that  the  second  meeting  of  the  Elko 
District  Multiple  Use  Advisory  Council 
will  be  held  on  February  4, 1981,  at  the 
Stockmen's  Motor  Hotel,  340 
Commercial  Street,  Elko,  Nevada  89801. 
The  meeting  will  begin  at  8:30  a.m.  and 
is  open  to  the  public. 

The  agenda  for  the  meeting  includes: 

1.  The  Desert  Land  Entry  program, 
and  specifically,  the  processing  of 
applications  in  Ruby  Valley; 

2.  Issues  and  draft  plarming  criteria 
developed  for  the  Wells  Resource 
Management  Plan; 

3.  Proposed  amendments  to  the 
Bureau's  grazing  regulations  (43  CFR 
Parts  4100,  4110,  4120,  4130,  4140,  4150, 
4160,  and  4170);  and 

4.  Final  regulations  regarding  surface 
management  of  the  public  lands  under 
the  U.S.  mining  laws  (43  CFR  Part  3809). 

Other  topics  may  be  introduced  for 
the  Council's  consideration  by  district 
personnel.  Council  members  or  members 
of  the  public. 

Written  comments  from  the  public  are 
invited  and  may  be  filed  with  the 
District  Manager  in  advance  of  the 
meeting.  The  Council  will  hear  oral 
statements  between  11:30  a.m.  and  12:00 
p.m.  Any  person  wishing  to  make  a 
statement  should  notify  the  District 
Manager  at  2002  Idaho  Street,  P.O.  Box 
831,  Elko,  Nevada  89801,  phone  (702) 
738-4071,  by  February  2.  Depending  on 
the  number  of  persons  wishing  to  make 
oral  statements,  a  time  limit  may  be 
imposed  for  each  speaker. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office,  and 
will  be  available  for  public  inspection 
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and  reproduction  from  7:30  a.m.  to  4:30 
p.m.,  Monday — Friday,  within  30  days 
after  the  meeting. 
Rodney  Harris, 
District  Manager. 

IFR  Doc.  80-40578  Filed  12-30-80:  8:45  dml 


2.  This  plat  represents  a  survey  of 
Zwagg  Island,  and  reestablishment  of  a 
lost  meander  corner. 

3.  Zwagg  Island  is  located  in  the 
Pacific  Ocean  offshore  of  the  City  of 
Brookings,  Oregon.  Bare  100'  cliffs 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  public  sale  is  to  settle  an 
unintentional  trespass  involving  the 
above-described  lands.  The  sale  has 
been  discussed  with  Utah  County  and 
State  of  Utah  officials,  and  is  consistent 
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Moab  District 

UT-060-023    Sids  Mountain 
UT-060-054    Mexican  Mountain 
UT-060-068A    Desolation  Canyon 
UT-060-068B    Floy  Canyon 
UT-060-100B    Diamond  Canyon 


Cedar  City  District 

UT-040-041B    Black  Ridge-La Verkin 
UT-040-061    Steep  Creek 
UT-040-074    Colt  Mesa 
UT-040-081     Allen  Dump 
UT-040-085    Dance  Hall  Rock 


Vernal  District 

UT-080-200    Stone  Bridge  Draw 


UT-080-208 
UT-080-414 
UT-080-415 
UT-080-605 
UT-080-612 


Boone  Springs 
Daniel's  Canyon 
Moonshine  Draw 
Sand  Wash 
Nine  Mile  Canvon 
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and  reproduction  from  7:30  a.m.  to  4:30 
p.m.,  Monday — Friday,  within  30  days 
after  the  meeting. 
Rodney  Harris, 
District  Manager. 

|FR  Doc.  80-«0S78  Filed  12-30-80:  8:45  dm| 
BILUNG  CODE  4310-M-M  , 

Nevada;  Filing  of  Plats  of  Survey  and 
Order  Providing  for  Opening  of  Lands 

1.  The  Plat  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  State  Office,  Reno, 
Nevada,  effective  at  10:00  a.m.,  on 
February  1, 1981: 

Mount  Diablo  Meridian,  Nevada 

T.  40  N.,  R.  54  E., 
Sections  37  and  38  and  Tract  Numbers  39, 
40.  41  and  42. 

2.  The  portion  of  the  township 
surveyed  is  rolling,  draining  easterly 
into  the  North  Fork  of  the  Humboldt 
River.  Soil  is  clay  loam  and  gravel.  The 
vegetation  is  mostly  sagebrush  and 
bunchgrass.  There  is  no  timber  and  no 
mineral  formations  noted  during  the 
survey.  There  are  no  settlements  in  the 
township. 

3.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
classifications,  and  the  requirements  of 
applicable  law,  the  lands  are  hereby 
opened  to  such  applications  and 
petitions  as  may  be  permitted.  All  such 
valid  applications  received  at  or  prior  to 
10:00  a.m.  on  February  1, 1981,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  order  of  filing. 

Inquiries  concerning  these  lands  shall 
be  addressed  to  the  Nevada  State 
Office,  Bureau  of  Land  Management,  300 
Booth  Street,  P.O.  Box  12000,  Reno, 
Nevada  89520. 

Dated:  December  17, 1980. 

Loyd  C.  Miller, 

Chief.  Branch  of  Records  and  Data 
Management. 

|FR  Doc  80-40579  Filed  12-30-80:  8:45  am| 
BILLING  COOE  4310-84-M 


Oregon;  Filing  of  Plat  of  Survey 

December  19, 1980. 

1.  Plat  of  survey  of  the  lands 
described  below  will  be  officially  filed 
in  the  Oregon  State  Office,  Portland, 
Oregon  at  7:30  a.m.  on  February  6, 1981. 

Willamette  Meridian 

T.  41  S..  R.  13  W., 
Sec.  6.  Lot  9; 
Sec.  7,  Lot  2. 

The  area  described  aggregates  2.88 
acres. 


2.  This  plat  represents  a  survey  of 
Zwagg  Island,  and  reestablishment  of  a 
lost  meander  corner. 

3.  Zwagg  Island  is  located  in  the 
Pacific  Ocean  offshore  of  the  City  of 
Brookings,  Oregon.  Bare  100'  cliffs 
surround  the  flat  top  of  the  island.  Rich 
soil  on  top  of  the  island  supports  dense 
growth  of  brush  and  small  sitka  spruce. 
Access  is  readily  available  at  low  tides 
from  Mill  Beach,  and  the  top  is 
accessible  by  a  primitive  trail  which 
cuts  across  the  rock  face  on  the 
northeast  end  of  the  island.  The 
character  of  the  island  is  non-mineral. 

4.  Zwagg  Island  is  public  land  being 
studied  by  the  Bureau  of  Land 
Management  to  determine  whether  the 
island  should  be  recommended  for 
designation  as  a  wilderness  area  by 
Congress. 

Roger  F.  Dierking, 

Chief  Branch  of  Records  and  Data 

Management. 

|FR  Doc.  80-40577  Filed  12-30-80:  8:45  am| 
BILLING  CODE  4310-S4-M 


Salt  Lake  District,  Utah;  Realty  Action 
Public  Sale 

agency:  Bureau  of  Land  Management, 
Salt  Lake  District. 
ACTION:  Notice. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  public  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1713: 

Commencing  west  1320  feet  from  the 
quarter  corner  common  to  Sections  34  and  35 
in  T  9  S..  R  1  E..  SLB&M,  Utah,  thence  west 
265.62  feet  to  a  fence  line,  thence  N  1°54'  W 
156.50  feet  along  a  fence  line,  thence  N  0°34' 
W  364.40  feet  along  a  fence  line,  thence  N 
0°09'  E  459.00  feet  along  a  fence  line,  thence  N 
2'35'  E  306.00  feet  to  a  fence  corner,  thence  N 
83°57'  E  250.43  feet  along  a  fence  line,  thence 
south  1311.89  feet  to  the  point  of  beginning, 
totalling  7.87  acres. 

date:  For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
Secretary  of  the  Interior,  LLM-320, 
Washington,  D.C.  20240.  Any  adverse 
comments  will  be  evaluated  by  the 
Secretary,  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  Secretary,  this  realty 
action  will  become  the  final 
determination  of  the  Department. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  the 
sale,  including  the  environmental 
assessment  and  the  record  of  public  - 
discussions,  is  available  for  review  at 
the  Salt  Lake  District  Office,  2370  South 
2300  West,  Salt  Lake  City,  Utah  84119. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  public  sale  is  to  settle  an 
unintentional  trespass  involving  the 
above-described  lands.  The  sale  has 
been  discussed  with  Utah  County  and 
State  of  Utah  officials,  and  is  consistent 
with  planning.  The  public  interest  will 
be  well  served  by  making  the  sale. 
The  sale  will  be  made  at  the  fair 
market  value  of  the  land;  the  sale  will  be 
non-competitive  and  will  be  offered  only 
to  Mrs.  Myrtle  B.  Rowley,  Santaquin, 
Utah.  No  bids  will  be  accepted.  The 
following  patent  reservations  will  be 
made  at  the  time  of  the  sale: 

(1)  Ditches  and  canals. 

(2)  All  minerals,  together  with  the 
right  of  ingress  and  egress  to  prospect 
for,  mine  and  remove  the  same  under 
applicable  law. 

(3)  Valid  existing  rights. 
Frank  W.  Snell, 

District  Manager. 

|FR  Doc.  80-40573  Filed  12-30-80:  8:45  am] 
BILUNG  COOE  4310-S4-M 


Utah;  Final  Wilderness  Inventory 
Decisions  Are  In  Effect 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  final  decisions  on  the  Intensive 
Wilderness  Inventory  findings  within 
the  state  of  Utah  became  effective  on 
December  15, 1980  at  4:30  p.m.,  except 
for  the  following  units  on  which  a  formal 
protest  was  filed: 

Salt  Lake  District 

LJT-020-037    New  Foundland  Mountains 
UT-020-129/050-130A    Dugway  Mountains 

Cedar  City  District 

UT-040-075  Horse  Spring  Canyon 

UT-040-076  Carcass  Canyon 

UT-040-077  Mud  Spring  Canyon 

UT-040-078  Death  Ridge 

UT-040-079  Burning  Hills 

UT-040-080  Fifty  Mile  Mountain 

UT-040-082  Scorpion 

UT-040-104  Mountain  Home  Range 

UT-040-132  Red  Mountain 
UT-O40-204B    Central  Wah  Wah  Range 

UT-040-216  White  Rock  Range 

UT-040-217  Moquith  Mountain 

UT-040-230  Parunuweap  Canyon 

UT-040-247  Paria-Hackberry 

UT-040-248  Wahweap 

UT-040-255  Upper  Kanab  Creek 

UT-040-266  East  of  Bryce 


Richfield  District 


UT-050-061 
UT-050-221 
UT-050-237 
UT-050-238 
UT-050-241 
UT-050-248 
UT-050-257 


Swasey  Mountain 
Fremont  Gorge 
Horseshoe  Canyon 
Blue  Hills— Mt.  Ellen 
Fiddler  Butte 
Mt.  Pennell 
Notom  Bench 


Moab  District 

UT-O6O-023    Sids  Mountain 
UT-060-054    Mexican  Mountain 
UT-060-068A    Desolation  Canyon 
UT-060-068B    Floy  Canyon 
UT-060-100B    Diamond  Canyon 
UT-060-100C    Cottonwood  Canyon 
UT-060-116/117    Wrigley  Mesa/Jones 

Canyon 
UT-06O-122    Granite  Creek 
UT-060-138    Negro  Bill  Canyon 
UT-060-139A    Mill  Creek 
UT-060-165    Sixshooter  Peak 

Sweet  Alice  Canyon 

Middle  Point 

Mancos  Mesa 

Pine  Canyon 

Cheese  Box  Canyon 

Harmony  Flat 

Bullet  Canyon 
UT-060-197/198    Slickhorn  Canyon 
UT-060-201    Road  Canyon 
UT-060-204    Fish  Creek  Canyon 
UT-060-205A    Arch  Canyon 
UT-06(>-205B    Mule  Canyon 
UT-060-224    Sheiks  Flat 
UT-06O-227    Squaw  &  Papoose  Canyons 
UT-060-229    Cross  Canyon 

Vernal  District 

UT-080-103 
UT-08&-104 
UT-080-110 
UT-070-113 
UT-080-419 
UT-080-730 


UT-060-171 
UT-060-175 
UT-060-181 
UT-060-188 
UT-060-191 
UT-OeO-194 
UT-060-196 


West  Cold  Springs 
Wild  Mountain 
Hoy  Mountain 
Diamond  Breaks 
Bull  Canyon 
Winter  Ridge 


Instant  Study  Areas  (ISA's) 
ISA    Grand  Gulch 

The  units  listed  above  will  remain 
under  management  restrictions  imposed 
by  Section  603(c)  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA). 
The  effective  date  of  the  decision  on 
those  units  will  be  deferred  unitl  the 
BLM  Utah  State  Director  issues  a 
decision  on  the  individual  unit  protest. 
The  decisions  on  all  other  inventory 
units  listed  below  and  as  announced  in 
the  November  14, 1980  Federal  Register. 
(vol.  45,  No.  222)  are  now  in  effect. 

Salt  Lake  District 


UT-02a-001 

UT-020-011 

UT-020-012 

UT-020-040A 

UT-020-040B 

UT-020-^OC 

UT-^20-042 

UT-020-044 

UT-020-046 

UT-020-047 

UT-020-050 

UT-020-053 

UT-020-054 

UT-020-057 

UT-020-087 

UT-020-089 

UT-020-094 

UT-020-010 

UT-020-102 

UT-020-105 

UT-020-111 


Little  Goose  Creek  No.  1 

Wagon  Box  Pass 

Wagon  Box  Pass 
Silver  Island  Mountains 
Silver  Island  Mountains 
Silver  Island  Mountains 

North  Salt  Desert 

Ferber  Wash 

Utah  Peak 

Utah  Peak 

Ferber  Flat 

Northeast  Corner 

Northeast  Corner 

Northeast  Corner 

North  Cedar  Mountains 

North  Stansbury  Mountains 

Cedar  Mountains 

Big  Creek 

Dry  Canyon 

Big  Hollow 

Onaqui  Mountains 


Cedar  City  District 

UT-040-041B    Black  Ridge-La Verkin 

UT-040-061  Steep  Creek 

UT-040-074  Colt  Mesa 

UT-040-081  Allen  Dump 

UT-040-^)85  Dance  Hall  Rock 

UT-O4O-0e7  Sooner  Water 

UT-040-088  Sooner  Bench 

UT-040-^)89  Willow  Gulch 

UT-040-090  Cave  Point 

UT-040-091  Fifty  Mile  Creek 

UT-040-^)92  Coyote  Gulch 

UT-04&-142  Crater  Hill 

UT-040-144  Shunes  Hollow 

UT-040-145  Orderville  Canyon 

UT-040-146  Deep  Creek 

UT-040-147  Red  Butte 

UT-040-148  Spring  Canyon 

UT-040-149  The  Watchman 

UT-040-150  North  Fork  Virgin  River 

UT-040-153  La  Verkin  Creek  Canyon 

UT-040-154  Taylor  Creek  Canyon 

UT-040-155  Sunset  Canyon 

UT-040-173  Shunesburg 

UT-040-174  Jolley  Gulch 

UT-040-175  Home  Valley  Knoll 

UT-040-176  Goose  Creek  Canyon 

UT-040-1 77  Beartrap  Canyon 

UT-040-179  Rockville  Bench 

UT-040-235  Flood  Canyon 

UT-040-245  Brigham  Plains 

UT-040-246  Nephi  Wash 

UT-04&-249  Coyote  Creek 

UT-040-268  The  Blues 


Vernal  District 


Richfield  District 


UT-050-019 
UT-050-029 
UT-050-073 
UT-050-113 
UT-050-127 
UT-050-242 
UT-050-244 
UT-050-247 
UT-050-249 
UT-050-253 

Moab  District 

UT-060-025 

UT-060-026 

UT-06O-028A 

UT-060-028B 

UT-060-028C 

UT-060-029A 

UT-060-045 

UT-060-053 

UT-060-067 

UT-060-070 

UT-060-072 

UT-060-^75 

UT-060-076 

UT-060-077 

UT-O6O-088 

UT-060-100A 

UT-060-118 

UT-060-119 

UT-060-120 

UT-060-131A 

UT-060-131B 

UT-060-137 

UT-06O-140A 

UT-060-164 

UT-060-167 

UT-060-169 

UT-060r232 


Kern  Mountains 
Granite  Spring 
Wah  Wah  Mountains 
Thomas  Range 
Fish  Springs  Range 
Bull  Mountain 
Ragged  Mountain 
Little  Rockies 
Mt.  Hillers 
Long  Canyon 


Devils  Canyon 
North  Big  Ridge 

Crack  Canyon 

Cistern  Canyon 

Chute  Canyon 

San  Rafael  Reef 
Horseshoe  Canyon 
Cedar  Mountain 
Turtle  Canyon 
Jack  Creek 
Dry  Canyon 
Harmon  Canyon 
Cow  Canyon 
Argyle  Ridge 
South  Goose  Neck 

Westwater  Creek 
West  Water  Canyon 
Big  Triangle 
Renegade  Point 

North  Lost  Spring  Canyon 

South  Lost  Spring  Canyon 
Mary  Jane  Canyon 

Behind  the  Rocks 
Lockhart  Basin 
Bridger  Jack  Mesa 
Butler  Wash 
Little  Ruin  Canyon 


UT-080-200 
UT-080-208 
UT-080-414 
UT-080-415 
UT-O8&-605 
UT-080-612 
UT-080-615 
lJT-080-616 
UT-080-707 
UT-080-708 
Lrr-080-709 
UT-080-715 
UT-080-721 
UT-080-722 


Stone  Bridge  Draw 
Boone  Springs 
Daniel's  Canyon 
Moonshine  Draw 
Sand  Wash 
Nine  Mile  Canyon 
Argyle  Canyon 
Devils  Canyon 
East  Big  Pack  Mountain 
Big  Pack  Mountain 
West  Pack  Mountain 
Bitter  Creek 
Atchee  Ridge 
Rat  Hole  Ridge 


Instant  Study  Areas  (ISA's) 

Cedar  City  District 

North  Escalante  Canyon  (ISA) 
The  Gulch  (ISA) 
Phipps-Death  Hollow  (ISA) 
Escalante  Canyons  (ISA) 

Tract  i 

Tract  2,3,4 

Tract  5 

Moab  District 

Dark  Canyon  Primitive  Area  (ISA) 

The  areas  identified  as  Wilderness 
Study  Areas  (WSA's)  will  remain  under 
management  restrictions  imposed  by 
Section  603(c)  of  FLPMA.  Those  units  or 
portions  thereof  dropped  from  further 
wilderness  review  will  no  longer  be 
subject  to  those  restrictions. 

The  final  decisions  on  the  following 
interstate  units  between  Utah  &  Arizona 
will  not  be  in  effect  until  the  protest 
period  closes  in  Arizona.  December  30, 
1980.  At  that  time  the  decisions  as 
announced  in  the  November  14, 1980, 
Federal  Register,  (vol.  45,  No.  222]  will 
become  effective  unless  a  formal  protest 
is  received. 
UT-044-1 34  /  AZ-OlO-073 
UT-040-1 35  /  AZ-01 0-072 
UT-040-137/AZ-01 0-069 
UT-040-138/ AZ-01 0-071 

Canyon 
UT-040-143/AZ-01 0-041 
UT-040-218/ AZ-01 0-040 
UT-O4O-219/AZ-010-027 
UT-040-223  /  AZ-01 0-026 
UT-040-224/AZ-01 0-^23 
UT-040-226/AZ-010-022 

Mountains 
UT-040-274/AZ-010-021 

Canyon 

If  the  BLM  Utah  State  Director 
changes  a  decision  on  any  inventory 
unit  as  a  result  of  the  protest  as  filed, 
any  person  adversely  affected  by  the 
decision  may  appeal  that  individual  unit 
decision  to  the  Interior  Board  of  Land 
Appeals  (IBLA)  by  following  normal 
administrative  procedures  outlined  43 
CFR  Part  4.  If  the  individual  unit 
decision  on  the  protest  remains  the 
same  as  announced  in  the  November  14, 
1980,  Federal  Register,  that  decision  will 
become  effective  immediately  upon 
publication  in  the  Federal  Register. 


Quail  Draw 
East  Mesa 
Canaan  Gap 
Cottonwood 

Canaan  Mountain 
Bull  Pasture 
Shinarump  Cliffs 
Muggins  Flat 
Pasture  Canyon 
Buckskin 

Pine  Hollow 
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FOR  FURTHER  INFORMATION  CONTACT. 

Kent  Biddulph,  BLM  Utah  State  Office, 
(801)  524-5326. 

Dated:  December  19, 1980. 
Garv  Wicks, 


set  forth  in  a  general  management  plan 
supplement  and  wilderness  study  report. 
Also,  this  document  will  be  used  to 
determine  whether  the  National  Park 
Service  will  prepare  an  environmental 


and  the  Analysis/Assessment 
document. 

DATES/TIMES/PLACES:  Public  meetings 
will  be  held  in  1981  as  follows: 

January  20.  7:00  p.m. — Second  Court  Room. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Derek  O.  Hambly,  Superintendent, 

Capitol  Reef  National  Park,  Torrey,  Utah 

84775. 

lames  B.  Thompson, 

Ar.tinQ  Rpoinnnl  DirerJnr  Rnrkv  Mniinfnfn 


Leasing  Program.  The  June  1980  leasing 
program  consists  of  a  schedule  of 
proposed  OCS  oil  and  gas  lease  sales 
for  the  period  June  1980  through  June 
1985.  Based  on  the  responses  to  this 
reauest  and  other  information  available 


Longitude  and  Latitude  Descriptions 
Area  and  Approximate  Location  ' 

1.  North  Atlantic:  North  of  39°  N.  lat.,  east  of 
71°  W.  long. 

2.  Mid-Atlantic:  Between  approximately  36° 


X I_ 
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FOR  FURTHER  INFORMATION  CONTACT. 

Kent  Biddulph.  BLM  Utah  State  Office, 
(801)  524-5326. 

Dated:  December  19.  1980. 
Gary  Wicks. 

State  Director. 

IFR  Doc  80-40571  Filed  12-30-81):  8  45  am| 
BILUNG  CODE  4310-S4-M 

Utah;  Correction  of  Wilderness 

Inventory  Decision  on  Devils  Garden 

Instant  Study  Area 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  correction. 

SUMMARY:  The  Federal  Register  notice 
published  December  11, 1980  (Vol.  45, 
No.  240,  page  81672)  stated  that  "the 
restrictions  imposed  by  Section  603  of 
the  Federal  Land  Policy  and 
Management  Act  are  no  longer  in  effect' 
on  Devils  Garden  Instant  Study  Area. 
This  should  read:  The  restrictions 
imposed  by  Section  603  of  the  Federal 
Land  Policy  and  Management  Act  will 
remain  in  effect  until  Congress  acts 
upon  a  recommendation  on  wilderness 
suitability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kent  Biddulph,  Utah  BLM  State  Office 
(801)  524-5326. 

Dated:  December  18.  1980. 
Gary  Wicks, 
State  Direclnr. 

\¥R  Our.  mi-*l^rj  Kilcd  IJ-  iiM]".  H  45  .im| 
BILLING  CODE  4310-84-M 


National  Park  Service 

Guadalupe  Mountains  National  Park, 
Texas;  Availability  of  Environmental 
Assessment,  Master  Plan  Supplement 

Pursuant  ot  the  National 
Environmental  Policy  .Act  of  1*)69;  the 
Council  ttn  F^nvironmental  Quality's 
implcini-nting  Regulations.  40  CFR  Parts 
1500-1308:  Section  401  of  the  Act  nf 
.\ovpm!iF:r  10,  1978.  92  Slat  3489:  16 
use.  1132  (Supplement  11.  1978).  the 
National  Park  Service  has  prepared  an 
Environmental  Assessment.  Master  Plan 
Supplement,  for  Guadalupe  Mountains 
National  Park.  Culberson  and  Hudspeth 
Counties.  Texas. 

The  Environmental  Assessment  sets 
forth  and  analyzes  five  alternatives  for 
park  boundary  expansion,  wilderness 
area  expansion,  and  west  side 
development  for  Guadalupe  Mountains 
National  Park.  This  document,  along 
with  public  review  comments,  will  be 
used  by  National  Park  Service  managers 
in  selecting  an  alternative,  or 
combination  of  alternatives,  that  will  be 


set  forth  in  a  general  management  plan 
supplement  and  wilderness  study  report. 
Also,  this  document  will  be  used  to 
determine  whether  the  National  Park 
Service  will  prepare  an  environmental 
impact  statement  for  the  proposals 
selected. 

Copies  of  the  Environmental 
Assessment,  Master  Plan  Supplement, 
are  available  at  the  following  locations: 

Southwest  Regional  Office.  National  Park 
Service.  1100  Old  Santa  Fe  Trail,  Post 
Office  Box  728.  Santa  Fe,  New  Mexico 
97501 

Guadalupe  Mountains  National  Park,  c/o 
Superintendent,  Carlsbad  Caverns/ 
Guadalupe  Mountains  National  Parks,  3225 
National  Parks  Highway.  Carlsbad.  New 
Mexico  88220 

An  open  house  session  will  be  held  on 
January  14  between  1:30  and  3:30  p.m.  at 
the  park  headquarters,  which  is  located 
at  the  address  provided  above;  and  a 
public  meeting  will  be  held  on  January 
15  at  7:00  p.m.  at  the  Recreation  Hall  of 
the  El  Paso  Natural  Gas  Company's 
facilities  on  U.S.  Highway  62/180. 
located  68  miles  west  of  Carlsbad.  New 
Mexico,  and  99  miles  east  of  El  Paso. 
Texas. 

Anyone  wishing  to  express  an  opinion 
on  the  Environmental  Assessment. 
Master  Plan  Supplement,  should  attend 
either  the  open  house  session  or  the 
public  meeting  or  send  written 
comments  to  the  Superintendent  at  the 
Carlsbad  Caverns/Guadalupe 
.Mountains  National  Parks  address  by 
February  15.  1981. 

Dated;  Drcember  17.  1980. 
Robert  Kerr, 

Rc^uutai Direclnr,  Southivus!  Rf-gion. 
fk  0.1,    «WOWi!  FiIpiI  i:-30-ao:  H:i-.  .iirl 
BILLING  CODE  4310-70-M_ 

Statue  of  Liberty  National  Monument: 
Genera!  Management  Planning 

agency:  National  Park  Service.  Intcrioi. 
ACTION:  Noticf^  of  pnlilu  incrtinss  on 
geneiiil  manag(!ment  pl.inninv.  for  St.itui^ 
of  Liberty  .National  Monament.  New 
Yoik/New  Jersey. 

summary:  On  Decembei  22.  1980,  Vol. 
45.  Page  84160.  the  National  Park 
Service  announced  the  availability  of  an 
.Analysis  of  Alternatives  (including 
Environmental  Assessment)  for  public 
review  and  comment.  The  assessment  is 
an  initial  step  in  the  General 
Management  Planning  for  Statue  of 
Liberty  National  .Monument,  New  York/ 
New  Jersey. 

.Now  the  Service  is  giving  notice,  as 
listed  below,  of  a  series  of  meetings  to 
give  the  public  further  opportunity  to 
comment  on  management  alternatives 


and  the  Analysis/Assessment 
document. 

dates/times/places:  Public  meetings 
will  be  held  in  1981  as  follows: 

January  20.  7:00  p.m. — Second  Court  Room. 

Borough  Hall,  Cadman  Plaza,  Brooklyn, 

New  York 
Jar\uary  21,  7:00p.m. — Council  Chambers, 

City  Hall,  280  Grove  Street,  Jersey  City. 

New  Jersey 
January  22,  6:00p.m. — First  Floor  Auditorium, 

Police  Headquarters,  One  Police  Plaza, 

Manhattan,  New  York 
January  27.  5:30  p.m. — Room  213,  Queens 

Borough  Hall,  120-55  Queens  Boulevard. 

Queens.  New  York 
January  28.  7:00 p.m.— Newark  Public  Library, 

5  Washington  Street,  Newark,  New  Jersey 
January  29,  7:00 p.m.— Staien  Island  Borough 

Hall,  Richmond  Terrace,  Staten  Island, 

New  York 

addresses:  a  limited  number  of  copies 
of  the  Analysis  of  Management 
Alternatives  remain  available  upon 
request  from  the  Superintendent.  Statue 
of  Liberty  National  Monument,  Liberty 
Island.  New  York.  New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Moffitt,  Superintendent. 
Statue  of  Liberty  National  Monument, 
Liberty  Island,  New  York,  New  York 
10004  "(212-964-3451). 

SUPPLEMENTARY  INFORMATION:  Written 
comments  on  the  Analysis/Assessment 
will  be  accepted  until  March  2.  1981.  All 
written  comments  should  be  directed  to 
Superintendent.  Statue  of  Liberty 
National  Monument,  Liberty  Island, 
.New  York,  New  York  10004. 

Dated:  Dccembpr  18.  1980 
Richard  L.  Stanton. 

.'?e;,','V  /;<.-,'  Dir.-ctui.  North  Atl'H.fii.  Rvjion. 
I  h  L)i."   Hu.|(>.,y<i  I  ,;it1  ij-:i()-,')ii  Hi:,  ,inii 
BILUNG  CODE  43tO-7D-M 


Utility  Corridor  at  Capitol  Reef 
National  Park 

agency:  National  P,;;k  Service.  Ir.leiior. 

ACTION:  Selection  of  utility  rorridoi 

SUMMARY:  As  directed  by  Pub.  L.  92-207 
(85  Stat.  740),  the  National  Park  Service 
has  selected  a  corridor  for  gi anting 
rights-of-way  and  easements  lor  utilities 
through  the  park.  The  corridor  is 
approximately  4  miles  in  length  and  is 
located  on  .North  Coleman  Bench  in  the 
park's  South  District.  This  cjrridor  along 
with  three  other  alternatives  were 
considered  in  the  Environmental  Impact 
Statement  for  Capitol  Reef  National 
Park's  Wilderness  Recommendation 
prepared  in  1974. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Derek  O.  Hambly,  Superintendent. 

Capitol  Reef  National  Park.  Torrey,  Utah 

84775. 

James  B.  Thompson, 

Acting  Regional  Director,  Rocky  Mountain 
Region. 

|FR  Doc.  80-40600  Filed  12-30-80;  8:45  ami 
BILUNG  CODE  4310-70-M 

Office  of  the  Secretary 

5- Year  Outer  Continental  Shelf  Oil  and 
Gas  Leasing  Program— Revision  or 
Reapproval— Request  for  Comments 

AGENCY:  Office  of  Outer  Continental 
Shelf  (OCS)  Program  Coordination. 
ACTION:  Notice  of  request  for  comments 
on  the  possible  revision  or  reapproval  of 
the  5-year  OCS  Oil  and  Gas  Leasing 
Program. 

SUMMARY:  Section  18  of  the  OCS  Lands 
Act,  as  amended,  requires  the  Secretary 
of  the  Interior  to  prepare,  periodically 
revise  and  maintain  an  oil  and  gas 
leasing  program.  This  request  for 
information  will  be  used  to  help 
determine  whether  a  revision  or 
reapproval  of  the  final  5- Year  OCS  Oil 
and  Gas  Leasing  Program  approved  in 
June  1980  would  be  appropriate  and 
consistent  with  the  purposes  of  the  OCS 
Lands  Act,  as  amended,  and  if  so,  what 
particular  modifications  would  be 
desirable. 

DATES:  Comments  and  information  must 
be  received  by  February  2, 1981. 
ADDRESS:  Information  should  be 
submitted  to  Director,  Office  of  OCS 
Program  Coordination,  Office  of 
Assistant  Secretary — Policy,  Budget  and 
Administration,  Department  of  the 
Interior.  Room  5150, 18th  and  C  Streets, 
N.W..  Washington,  D.C.  20240. 
Envelopes  or  packets  should  be  marked 
"Request  for  Comments  on  5-Year  OCS 
Oil  and  Gas  Leasing  Program." 
FOR  FURTHER  INFORMATION  CONTACT: 

Carolita  Kailaur.  Office  of  OCS  Program 
Coordination,  Department  of  the 
Interior,  Room  5150, 18th  and  C  Streets. 
N.W.,  Washington.  D.C.  20240,  telephone 
202/343-9314.  or  Linda  Gantt.  same 
address,  telephone  202/343-9311. 
AUTHOR:  Linda  Gantt,  Office  of  OCS 
Program  Coordination,  Department  of 
the  Interior.  Room  5150. 18th  and  C 
Streets.  N.W..  Washington,  D.C.  20240, 
telephone  202/343-9311. 
SUPPLEMENTARY  INFORMATION: 
Suggestions  and  information  are 
requested  from  States,  local 
governments,  industry,  other  Federal 
agencies  and  all  interested  parties  to 
assist  the  Department  of  the  Interior  in 
the  possible  revision  or  reapproval  of 
the  June  1980  5-year  OCS  Oil  and  Gas 


Leasing  Program.  The  June  1980  leasing 
program  consists  of  a  schedule  of 
proposed  OCS  oil  and  gas  lease  sales 
for  the  period  June  1980  through  June 
1985.  Based  on  the  responses  to  this 
request  and  other  information  available 
to  the  Department  of  the  Interior,  a 
decision  will  be  made  whether  a 
revision  or  reapproval  of  the  program 
would  be  appropriate  and  consistent 
with  the  purposes  of  the  OCS  Lands  Act, 
as  amended,  and  if  so,  what  particular 
modifications  would  be  desirable. 

The  OCS  Lands  Act,  as  amended, 
states  that  any  revision  and  reapproval 
of  the  5-year  program,  except  in  the  case 
of  a  revision  which  is  not  significant, 
shall  be  in  the  same  manner  as 
originally  developed.  A  decision  as  to 
whether  a  proposed  revision  is 
significant  within  the  terms  of  the 
statute  can  best  be  made  when  the 
outlines  of  the  proposal  are  apparent. 
This  will  occur  in  the  present  case 
following  receipt  of  responses  to  this 
request  and  a  decision  about  whether  to 
revise  the  program.  If  a  decision  to 
revise  is  made,  the  proposed  revision 
will  be  evaluated  to  determine  if  it  is 
significant.  If  it  is,  the  proposal  will 
become  the  draft  proposed  program 
envisaged  by  Section  18(c)(2)  of  the  OCS 
Lands  Act.  as  amended.  If  not.  the 
proposal  will  be  handled  under  the  less 
extensive  procedures  used  by  the 
Department  in  approving  leasing 
schedules  prior  to  1978.  A  determination 
on  NEPA  compliance  for  any  schedule 
revision  will  be  made  at  the  same  time 
as  a  determination  of  significance  under 
Section  18. 

The  OCS  leasing  schedule  enables  the 
Federal  Government,  affected  States, 
industry,  and  other  interested  parties  to 
plan  for  their  involvement  in  the  steps 
leading  to  the  consideration  of  lease 
sales.  A  decision  on  whether  to  proceed 
with  specific  sales  on  the  schedule  will 
be  made  only  after  all  of  the  applicable 
requirements  of  the  Outer  Continental 
Shelf  Lands  Act.  as  amended,  the 
National  Environmental  Policy  Act,  and 
other  statutes  have  been  meL 

Oil  and  gas  resources  of  the 
continental  margin  and  subject  to 
jurisdiction  of  the  United  States  are  to 
be  considered  for  possible  leasing. 
Precise  marine  boundaries  between  the 
United  States  and  opposite  or  adjacent 
nations  have  not  been  determined  in  all 
cases.  Accordingly,  certain  areas  are  or 
may  be  subject  to  negotiation  or  dispute. 
No  decision  has  been  made  to  undertake 
leasing  in  actual  or  potential  disputed 
areas  while  efforts  are  being  made  to 
reach  agreement  with  the  nations 
concerned. 

The  areas  to  be  commented  on  are  as 
follows: 


Longitude  and  Latitude  Descriptions 
Area  and  Approximate  Location  ' 

1.  North  Atlantic:  North  of  39°  N.  let.,  east  of 
71°  'W.  long. 

2.  Mid-Atlantic:  Between  approximately  36° 
30'  N.  lat.  (the  line  of  latitude  east  of  the 
Virginia-North  Carolina  border)  and  39°  N. 
let.  with  that  portion  north  of  39°  N.  lat. 
west  of  71°  W.  long. 

3.  South  Atlantic:  South  of  36°  30'  N.  lat. 

4.  Gulf  of  Mexico:  South  from  Florida  along 
81°  W.  long,  to  approximately  25°  N.  lat., 
west  to  82°  W.  long.,  south  to  24°  30'  N.  lat., 
west  to  83°  W.  long.,  south  to  24°  N.  lat., 
and  west  to  the  Mexican  border. 

5.  Southern  California:  South  of  34°  30'  N.  lat. 
to  the  boundary  with  Mexico. 

6.  Central  and  Northern  California:  North  of 
34°  30'  N.  lat.  to  approximately  42°  N.  lat., 
the  line  of  latitude  west  from  the 
California-Oregon  border. 

7.  Washington-Oregon:  North  of 
approximately  42°  N.  lat.,  the  line  of 
latitude  west  from  the  California-Oregon 
border. 

8.  Cook  Inlet:  Lower  Cook  Inlet  from  60°  15' 
N.  lat.,  south  through  Shelikof  Strait  to  57° 
N.  lat. 

9.  Gulf  of  Alaska:  North  of  56°  N.  lat.,  east  of 
150°  W.  long. 

10.  Kodiak:  Between  150°  W.  and  156°  "W. 
long. 

11.  South  Aleutian  Shelf  West  of  156°  W. 
long,  and  south  of  a  line  drawn  through  the 
Aleutian  Island  Chain. 

12.  North  Aleutian  Shelf  North  of  the 
Alaskan  Peninsula  and  Unimak  Island  from 
165°  W.  long,  east  to  the  Peninsula  and 
south  of  56°  30'  N.  lat. 

13.  Bristol  Basin:  East  of  165°  W.  long,  and 
north  of  56°  30'  N.  lat. 

14.  St.  George  Basin:  South  of  58°  N.  lat..  west 
of  165°  W.  long. 

15.  Navarin  Basin:  Between  58°  and  63°  N. 
lat.,  west  of  165°  W.  long. 

16.  Norton  Basin:  Between  63°  and  66°  N.  lat. 

17.  Hope  Basin:  Between  66°  and  69°  N.  lat. 

18.  Chukchi  Sea:  North  of  69°  N.  lat.,  west  of 
156°  30'  W.  long. 

19.  Beaufort  Sea:  East  of  156°  30'  W.  long. 
Maps  of  the  19  areas  follow. 

BILUNG  CODE  4310-10-«i 


'  The  Covemment  of  the  United  States  is  engaged 
in  consultations  and  negotiations  with  govemments 
of  neighboring  countries  concerning  the  delimitation 
of  areas  subject  to  their  respective  jurisdictions.  The 
Department  of  State  published  in  the  March  7, 1977, 
Federal  Register  at  p.  12937,  a  notice  of  limits 
pursuant  to  the  Fishery  Conservation  and 
Management  Act  of  1976. 
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Information  and  comments  submitted 
during  tlie  preparation  of  the  June  1980 
program  need  not  be  resubmitted  for  the 
views  to  be  reconsidered;  if  commenters 
believe  any  of  this  material  is  still 
relevant,  thev  should  cite  it  by 


National  Environmental  Policy  Act; 
Implementing  Procedures 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  final  procedures  for 
the  Lowell  Historic  Preservation 


NEPA  process  can  be  obtained  by 
contacting  the  Planning  Director  at  the 
Commission  office. 

(2)  Is  responsible  for  integrating  the 
NEPA  process  into  the  Commission's 
activities  and  will  insure  that 
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not  adversely  alter  the  integrity  of  the 
setting  or  increase  public  use  of  the  area 
to  the  extent  of  compromising  the  nature 
and  character  of  the  property  or  cause  a 
nuisance  to  adjacent  property  owners  or 
occupants.  This  includes  the  case  where 


of  Crest  would  not  end  the  investigation 
as  three  other  respondents  would 
remain.  This  notice  requests  comments 
from  the  public  on  the  licensing 
agreement  on  or  before  January  30, 1981. 
SUPPLEMENTARY  INFORMATION:  This 


pursuant  to  19  CFR  210.14(a)(2),  the 
Commission  has  requested  comments 
from  the  Department  of  Health  and 
Human  Services,  the  Department  of 
Justice,  the  Federal  Trade  Commission, 
and  the  U.S.  Customs  Service  on  the 
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Information  and  comments  submitted 
during  the  preparation  of  the  June  1980 
program  need  not  be  resubmitted  for  the 
views  to  be  reconsidered;  if  commenters 
beheve  any  of  this  material  is  still 
relevant,  they  should  cite  it  by 
reference.  Information  and  comments 
submitted  should  be  relevant  and  useful 
in  determining  the  appropriate  size, 
timing,  and  location  of  sales  to  be 
included  in  the  planning  schedule.  As 
required  by  Section  18(c)(1)  of  the  OCS 
Lands  Act,  as  amended,  any  suggestions 
from  the  executive  of  any  affected  local 
government  in  an  affected  State  shall  be 
first  submitted  to  the  Governor  of  such 
State. 

Information  Requested 

A.  The  following  information  is 
requested  with  respect  to  each  area; 

(1)  Existing  information  concerning 
geographical,  geological,  and  ecological 
characteristics. 

(2)  An  equitable  sharing  of 
developmental  benefits  and 
environmental  risks  among  the  various 
regions. 

(3)  Other  uses  of  the  sea  and  seabed, 
including  fisheries,  navigation,  existing 
or  proposed  sealanes,  potential  sites  of 
deepwater  ports,  and  other  anticipated 
uses  of  the  resources  and  space  of  the 
OCS. 

(4)  Relative  environmental  sensitivity 
and  marine  productivity  of  different 
areas  of  the  OCS. 

(5)  Relevant  environmental  and 
predictive  information. 

(6)  Technological  feasibility  of 
conducting  exploration  and 
development  within  specified  time 
periods. 

(7)  Ranking  by  order  of  oil  and  gas 
potential. 

(8)  Ranking  by  order  of  interest  in 
exploration  and  development,  including 
reasons  for  any  possible  differences  in 
this  ranking  compared  to  that  in  item  (7). 

(9)  The  location  of  such  regions  with 
respect  to,  and  the  relative  needs  of 
regional  and  national  energy  markets. 

(10)  Availability  of  transportation 
networks  to  bring  oil  and  gas  supplies  to 
demand  areas,  both  on  a  current  and 
projected  basis. 

B.  Suggestions  are  also  requested  for 
possible  revisions  in  the  boundaries  of 
the  19  areas  described  earlier  in  this 
notice,  with  reasons  for  any  such 
revisions. 

Dated:  December  23. 1980. 
Carolita  Kallaur. 

Acting  Director,  Office  of  OCS  Program 
Coordination. 

|FR  Doc  80-40566  Filed  12-30-80;  8.45  am) 
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National  Environmental  Policy  Act; 
Implementing  Procedures 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  final  procedures  for 
the  Lowell  Historic  Preservation 
Commission. 

SUMMARY:  This  notice  announces  final 
NEPA  implementing  procedures  for  the 
Lowell  Historic  Preservation 
Commission,  a  component  of  the 
Department  of  the  Interior.  The 
Departmental  procedures  were 
published  in  the  Federal  Register  on 
April  23. 1980  (45  FR  27541). 
DATE:  The  procedures  were  adopted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Blanchard,  Director,  Office  of 
Environmental  Project  Review,  Office  of 
the  Secretary,  Washington,  D.C.  20240. 
Telephone:  (202)  343-3891.  FTS:  343- 
3891.  For  Lowell  Historic  Preservation 
Commission,  contact  Nancy  Bellows, 
Telephone;  (617)  458-7653.  FTS;  223- 
0766. 

SUPPLEMENTARY  INFORMATION:  These 
implementing  procedures  were  proposed 
in  the  Federal  Register  on  August  28, 
1980  (45  FR  57556),  and  no  comments 
were  received.  They  provide  more 
specific  NEPA  compliance  guidance  to 
the  Lowell  Historic  Preservation 
Commission,  and  were  prepared  in 
consultation  with  the  Office  of 
Environmental  Project  Review  in 
accordance  with  516  DM  6.5(C).  They 
should  be  read  in  conjunction  with  the 
Departmental  procedures  (516  DM  1-6) 
which  are  published  in  the  Federal 
Register  on  April  23, 1980,  and  with  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508).  Copies  of  these  procedures 
are  also  available  for  inspection  at  the 
Commission's  offices  at  204  Middle 
Street,  Lowell,  MA  01825. 
Dated:  December  22.  1980. 
James  H.  Rathlesberger, 
Special  Assistant  to  Assistant  Secretary  of 
the  Interior. 

Lowell  Historic  Preservation 
Commission 

1.  NEPA  Responsibility 

A.  Chairman  is  responsible  for  NEPA 
compliance  for  Lowell  Historic 
Preservation  Commission  (the 
Commission)  activities. 

B.  Executive  Director  is  responsible 
for  insuring  that  the  Commission  staff 
activities  and  recommendations  are 
conducted  in  accordance  with  the 
requirements  and  the  spirit  of  NEPA. 

C.  Planning  Director  (1)  Is  responsible 
for  coordination  and  oversight  of  the 
NEPA  process.  Information  about 
Commission  NEPA  documents  or  the 


NEPA  process  can  be  obtained  by 
contacting  the  Planning  Director  at  the 
Commission  office. 

(2)  Is  responsible  for  integrating  the 
NEPA  process  into  the  Commission's 
activities  and  will  insure  that 
environmental  concerns,  as  covered  in 
environmental  documents,  are 
addressed  when  the  Commission  carries 
out  its  preservation  and  cultural 
activities. 

2.  Guidance  to  Applicants.  A.  Actions 
that  are  initiated  by  private  or  non- 
Federal  entities  through  applications 
include:  Grants  for  private  residential 
and  commercial  facade  rehabilitation; 
grants  for  cultural  programs;  loans  to 
private  firms  for  facade  improvement 
programs;  emergency  grants  or  loans  for 
facade  stabilization. 

B.  Applicants  are  required  to  complete 
an  application  form  which  includes  a 
checklist  of  environmental  impacts  that 
may  result  from  the  work;  they  will  be 
informed  by  the  Commission  staff  as  to 
what  environmental  information  is 
needed  when  they  initiate  their 
application.  The  Commission  staff,  using 
this  information,  will  advise  applicants 
whether  further  environmental 
documentation  is  required. 

C.  A  Grant  Application  Package  is 
available  on  request  from  the 
Commission  office,  204  Middle  Street, 
Lowell,  MA  01852. 

3.  Major  Actions  Normally  Requiring 
an  EIS.  There  are  no  categories  of 
actions  where  an  EIS  will  normally  be 
prepared. 

4.  Categorical  Exclusions.  In  addition 
to  the  actions  listed  in  the  Departmental 
categorical  exclusions  outlined  in 
Appendix  I  of  516  DM  2,  many  of  which 
the  Commission  also  performs,  the 
following  Commission  actions  are 
designated  categorical  exclusions  unless 
the  actions  qualify  as  an  exception 
under  516  DM  2.3A(3): 

A.  Operating  Activities.  (1) 
Professional  services,  including  such 
things  as  architectural  plans,  studies, 
maps,  renderings,  and  photographs; 
engineering  studies;  apprisals;  graphic 
design;  and  building  inventories  and 
surveys. 

(2)  Identifying  the  eligibility  for  and 
nominating  properties  for  the  National 
Register  of  Historic  Places  and  the 
National  Historic  Landmark  and 
National  Natural  Landmark  programs. 

B.  Development  Activities.  (1)  Minor 
revisions  in  the  boundaries  of  the 
Preservation  District  recommended 
pursuant  to  Section  101(2)(b)  of  Pub.  L. 
95-290. 

(2)  Grants  to  private  property  owners 
on  a  matching  basis  for  the 
rehabilitation  of  building  facades: 
Provided,  That  this  rehabilitation  does 


not  adversely  alter  the  integrity  of  the 
setting  or  increase  public  use  of  the  area 
to  the  extent  of  compromising  the  nature 
and  character  of  the  property  or  cause  a 
nuisance  to  adjacent  property  owners  or 
occupants.  This  includes  the  case  where 
the  owner  intends  to  change  the  use  of 
the  building. 

(3)  Matching  grants  to  private 
property  owners  for  construction  or 
rehabilitation  work  on  existing  non- 
Federal  properties  which  are  required  to 
meet  health,  safety,  and  handicapped 
regulations. 

(4)  Grants  for  construction,  addition, 
expansion  of  new  non-residential 
facilities:  Provided,  That  the  new 
facilities  will  not  increase  public  use  of  ' 
the  area  to  the  extent  of  compromising 
the  nature  and  character  of  the  property 
or  causing  physical  damage  to  it; 
institute  noncompatible  uses  which 
might  compromise  the  nature  and 
characteristics  of  the  property  or  cause 
physical  damage  to  it;  or  cause  a 
nuisance  to  adjacent  property  owners  or 
occupants. 

(5)  Leasing  or  disposition  or  any 
interagency  transfer  or  use  of  rail  right- 
of-way  for  continued  rail-related  uses. 

(6)  Operation  of  a  trolley  system  for 
resident  and  visitor  use  utilizing  existing 
rights-of-way  and  tracks. 

(7)  Long  and  short  term  leasing  of 
office,  display,  or  other  space  from 
public  or  private  owners. 

(8)  Acquisition  or  disposition  of 
interests  in  real  property,  including  but 
not  limited  to  leaseholds,  easements, 
rights-of-way,  or  fee  interests. 

(9)  Cultural  programs,  including  such 
things  as  outdoor  summer  theater 
programs;  art  exhibits,  demonstrations, 
and  feasibility  studies. 
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INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-76] 

Certain  Food  Slicers  and  Components 
Thereof;  Commission  Request  for 
Comments  Regarding  Licensing 
Agreement 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Request  for  comments  from  the 
public  regarding  licensing  agreement. 

SUMMARY:  The  Commission  is  presently 
considering  whether  to  terminate 
Investigation  337-TA-76  as  to 
respondent  Crest  Industries  Corp.  on  the 
basis  of  a  licensing  agreement  entered 
into  by  complainant  Prodyne 
Enterprises,  Jnc.  and  Crest.  Termination 


of  Crest  would  not  end  the  investigation 
as  three  other  respondents  would 
remain.  This  notice  requests  comments 
from  the  public  on  the  licensing 
agreement  on  or  before  January  30, 1981. 
SUPPLEMENTARY  INFORMATION:  This 
investigation,  pursuant  to  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337), 
concerns  alleged  unfair  acts  in  tlje 
importation  and  sale  in  the  United 
States  of  certain  food  slicers.  The  unfair 
act  specifically  complained  of  is  the 
infringment  of  claims  of  U.S.  Letters 
Patent  3,766,817. 

The  Commission  instituted  this 
investigation  on  December  4, 1980  and 
published  notice  thereof  in  the  Federal 
Register  on  December  21, 1979  (44  FR 
75738).  The  notice  named  E.  Mishan  and 
Sons,  Albert  E.  Price,  Inc.,  Crest 
Industries  Corp.,  and  Taiwan  Timing 
Trading  Co.  as  respondents. 

On  August  1, 1980  complainant 
Prodyne  Enterprises,  Inc.,  and 
respondent  Crest  Industries  Corp. 
entered  into  a  licensing  agreement. 
Pursuant  to  the  agreement,  Prodyne 
agreed  to  grant  Crest  a  license  to 
practice  the  invention  covered  by  U.S. 
Letters  Patent  3,766,817,  and  to  permit 
Crest  to  import  up  to  10,000  food  slicing 
devices  covered  by  the  patent  per  year. 
The  license  is  royalty  free.  In  return, 
Crest  agreed  to  withdraw  from  the 
active  defense  of  Investigation  No.  337- 
TA-76. 

On  September  10, 1980,  Prodyne  and 
the  Commission  investigative  attorney 
submitted  a  joint  motion  for  summary 
determination  against  Crest  and  two 
other  respondents.  The  Commission  has 
determined  to  deny  the  motion  for 
summary  determination  as  to  all  three 
respondents. 

The  Commission  is  presently 
considering  whether  to  terminate  the 
investigation  as  to  Crest  on  the  basis  of 
the  licensing  agreement  entered  into  by 
Crest  and  Prodyne. 

Written  Comments  Requested 

There  will  be  no  oral  argument 
regarding  the  proposed  termination  of 
the  investigation  as  to  Crest.  However, 
in  order  to  discharge  its  statutory 
obligation  to  consider  the  public 
interest,  the  Commission  seeks  written 
comments  from  interested  persons 
regarding  the  effects  of  terminating  the 
investigation  as  to  Crest  on  (1)  the 
public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  (4)  U.S.  consumers. 
All  written  comments  must  be  filed  with 
the  Secretary  to  the  Commission  no  later 
than  January  30, 1981.  In  addition, 


pursuant  to  19  CFR  210.14(a)(2).  the 
Commission  has  requested  comments 
from  the  Department  of  Health  and 
Human  Services,  the  Department  of 
Justice,  the  Federal  Trade  Commission, 
and  the  U.S.  Customs  Service  on  the 
effects  of  the  proposed  settlement 
agreement. 

The  Licensing  Agreement 

A  copy  of  the  Prodyne/Crest  licensing 
agreement  follows  this  notice. 

Additional  Information 

The  original  and  19  true  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission.  701  E 
Street  NW,  Washington,  D.C.  20436; 
telephone  (202)  523-0161.  All  comments 
must  be  filed  no  later  than  January  30, 
1981.  Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
in  camera  treatment.  Such  requests 
should  be  directed  to  the  Secretary  of 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  in  the  Office  of  the  Secretary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  H.  Maruyama,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW. 
Washington,  D.C.  204436;  telephone 
(202)  523-0143. 

By  order  of  the  Commission. 

Issued;  December  22, 1980. 
K^hnetfa  R.  Mason, 
Secretary. 

License  Agreement 

Agreement  made  as  of  August  1, 1980  by 
and  between  Prodyne  Enterprises  Inc..  a 
corporation  organized  under  the  laws  of  the 
State  of  California  and  having  its  principal 
office  at  P.O.  Box  212,  Monclair.  California 
91763  (hereinafter  called  Prodyne)  and  Crest 
Industries  Corp.,  a  corporation  organized 
under  the  laws  of  State  of  New  York  and 
having  a  principal  office  at  593  Acorn  Street, 
Deer  Park,  New  York  11729  (hereinafter 
called  Crest). 

Whereas,  Prodyne  is  the  owner  of  and  has 
the  right  to  grant  licenses  under  United  States 
Letters  Patent  No.  3,766.817,  issued  on 
October  23, 1973  (hereinafter  called  Patent 
Right): 

Whereas,  an  investigation  no.  337-TA-76 
by  the  United  States  International  Trade 
Commission,  Washington,  D.C,  directed  at 
the  importation  of  certain  food  slicers  and 
components  thereof,  initiated  upon  a 
complaint  by  Prodyne  and  involving  as  one  of 
the  Responsents,  Crest;  and 

Whereas,  the  parties  desire  to  resolve  the 
conflict  in  the  International  Trade 
Commission  and  it  is  agreed  that  Crest  will 
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withdraw  from  active  defense  of  this 
investigation  upon  the  taking  of  a  license 
upon  the  terms  and  conditions  hereinafter  set 
forth; 

Now,  therefore,  in  consideration  of  the 
nremiaes  and  the  oerformance  of  the 


[Investigation  No.  337-TA-94] 


Certain  Wet  Motor  Circulating  Pumps 
and  Components  Thereof; 
Investigation 


1.  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337(b)),  an  investigation  be  instituted  to 
determine  whether  there  is  reason  to 
believe  there  is  a  violation  and  whether 
there  is  a  violation  of  subsection  (a)  of 
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Failure  of  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
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in  connection  with  the  service 
contemplated  by  the  TA  application. 
The  weight  accorded  a  protest  shall  bo 
governed  by  the  completeness  and 
pertinence  of  the  protestant's 


commodities,  except  household  goods 
and  class  A  and  D  explosives,  between 
points  in  IL,  IN.  KY,  MD.  MI.  .\Y.  Ol  i, 
PA,  and  WV  for  270  days,  undor 
contract  with  CGM  Contractors. 


c..»_ »;. 
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withdraw  from  active  defense  of  this 
investigation  upon  the  taking  of  a  license 
upon  the  terms  and  conditions  hereinafter  set 
forth: 

Now,  therefore,  in  consideration  of  the 
premises  and  the  performance  of  the 
covenants  herein  contained,  it  is  agreed; 

1.  Prodyne  warrants  that  it  is  the  owner  of 
the  entire  right,  title  and  interest  in  and  to  the 
Patent  Right  and  has  a  right  to  grant  the 
within  license. 

2.  Prodyne  grants  to  Crest  and  Crest  hereby 
accepts  from  Prodyne  upon  the  terms  and 
conditions  hereinafter  specified  a  non- 
exclusive and  non-assignable  license  to 
practice  the  invention  covered  by  the  Patent 
Right  in  the  United  States  in  the  manufacture, 
importation,  use  and  sale  of  cheese  slicing 
devices  to  the  full  end  of  the  term  for  which 
the  Patent  Right  is  issued,  unless  sooner 
terminated  as  hereinafter  provided. 

3.  The  license  shall  be  royalty  free  and  no 
payment  of  any  kind  need  be  made  by  Crest 
to  Prodyne  with  respect  to  the  granting  of  this 
license. 

4.  Crest  shall  be  entitled  to  import  within 
the  terms  of  the  license  granted  up  to  10,000 
cheese  slicing  devices  covered  by  the  Patent 
Right  per  year.  Prodyne  shall  give 
authorization  to  allow  such  importation  by 
Crest  when  requested  to  do  so  by  Crest. 

5.  Crest  shall  keep  accurate  books  of 
account  containing  the  quantity  of  cheese 
slicers  covered  by  the  Patent  Right  imported 
per  year.  Said  books  shall  be  kept  by  Crest  at 
its  usual  places  where  its  like  books  are  kept 
and  shall  be  open  at  all  reasonable  times  for 
one  year  following  the  end  of  the  calendar 
year  to  which  they  pertain,  to  the  inspection 
by  an  independent  certified  public 
accountant  to  whom  Crest  shall  have  no 
reasonable  objection,  retained  by  Prodyne  for 
the  purpose  of  verifying  Crest's  importation 
of  said  cheese  slicers  per  year. 

6.  This  constitutes  the  entire  agreement 
between  the  parties  with  respect  to  the 
subject  matter  hereunder  and  supersedes  all 
previous  communications,  representations 
and  agreements,  either  oral  or  written 
between  the  parties. 

7.  All  notices  shall  be  made  by  certified  or 
registered  mail  addressed  as  first  noted 
above  unless  written  notification  to  the 
contrary  shall  be  given. 

8.  This  agreement  shall  be  binding  upon  the 
successors  or  assigns  of  the  parties  hereto. 

In  witness  whereof,  the  parties  hereto  have 
duly  executed  this  agreement  in  duplicate  as 
of  the  day  and  year  first  written  above. 

Dated:  August  27, 1980. 
Prodyne  Enterprises,  Inc. 
Christopher  J.  McArdle. 
Vice  President. 
Crest  Industries  Corp. 
Herbert  Adler, 
President. 
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[Investigation  No.  337-TA-94] 

Certain  Wet  Motor  Circulating  Pumps 
and  Components  Thereof; 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  an  investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  20, 1980,  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Taco,  Inc..  1160  Cranston 
Street.  Cranston,  R.I.  20920.  The 
complaint  was  amended  on  November 
21  and  December  2,  1980.  The  amended 
complaint  {hereinafter  referred  to  as  the 
complaint)  alleges  unfair  methods  of 
compensation  and  unfair  acts  in  the 
importation  into  the  United  States  of 
certain  wet  motor  circulating  pumps  and 
components  thereof,  or  in  their  sale, 
because  of  the  alleged  infringement  by 
such  wet  motor  circulating  pumps  and 
components  thereof  of  at  least  claims  1. 
2,  3,  6,  8, 15, 19,  and  20  of  U.S.  Letters 
Patent  3,264,653  and  the  alleged 
misappropriation  of  Taco's  trade 
secrets.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  such  unfair 
methods  of  competition  and  unfair  acts 
is  to  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complaint  requests  the 
Commission  to  institute  an 
investigation;  during  the  investigation,  to 
issue  a  temporary  exclusion  order  on  an 
expedited  basis  prohibiting  importation 
of  the  articles  in  question  into  the 
United  States,  except  under  bond,  and 
to  issue  a  temporary  cease  and  desist 
order  on  an  expedited  basis  forbidding 
Mr.  Curtis  V.  Givan  from  disclosing  or 
disseminating  Taco's  trade  secrets;  and. 
after  the  full  investigation,  to  issue  an 
order  permanently  excluding  the  articles 
in  question  from  entry  into  the  United 
States  and  to  issue  a  cease  and  desist 
order  permanently  forbidding  Curtis  V. 
Givan  from  disclosing  or  disseminating 
Taco's  trade  secrets. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337) 
and  in  section  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  the  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
December  18. 1980.  ordered  that — 


1.  Pursuant  to  subsection  (b)  of  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337(b)).  an  investigation  be  instituted  to 
determine  whether  there  is  reason  to 
believe  there  is  a  violation  and  whether 
there  is  a  violation  of  subsection  (a)  of 
section  337  in  the  unlawful  importation 
of  certain  wet  motor  circulation  pumps 
and  components  thereof  into  the  United 
States,  or  in  their  sale,  because  of  the 
alleged  infringement  by  such  wet  motor 
circulating  pumps  and  components 
thereof  of  claims  1,  2,  3.  6.  8. 15. 19.  and 
20  of  U.S.  Letters  Patent  3.264.653  and 
the  alleged  misappropriation  of  Taco's 
trade  secrets,  the  effect  or  tendency  of 
which  is  to  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

(2)  For  the  purpose  of  this 
investigation  so  instituted  the  following 
are  hereby  named  as  parties  upon  which 
is  notice  of  investigation  shall  be  served: 

(a)  The  complainant  is — Taco.  Inc., 
1160  Cranston  Street.  Cranston,  R.I. 
20920. 

(b)  The  respondents  are  the  following 
persons  alleged  to  be  in  violation  of 
section  337  upon  whom  the  complaint  is 
to  be  served: 

Grundfos  F*umps  Corp..  2555  Clovis 

Avenue.  Clovis.  Calif.  93612 
Grundfos  A.S.,  Bjerringbro.  Denmark 
Curtis  V.  Givan,  2555  Clovis  Avenue. 

Clovis.  Calif.  93612 

(c)  The  Commission  investigative 
attorney,  a  party  to  this  investigation, 
is — Robert  M.  M.  Seto,  Unfair  Import 
Investigation  Division,  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  D.C.  20436;  and 

(3)  For  the  investigation  so  instituted. 
Donald  K.  Duvall,  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  shall  designate 
the  presiding  officer. 

SUPPLEMENTARY  INFORMATION:  Curtis  V. 
Givan  has  been  named  a  party 
respondent  in  this  investigation  because 
the  allegatons  of  the  complaint  warrant 
his  inclusion. 

With  respect  to  complainant's  request 
for  expedition  of  the  temporary  relief 
hearing,  action  on  such  request  is 
deferrred  to  the  presiding  officer. 

Repsonses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §§  201.16(d)  and  210.21(b)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  twenty  (20)  days 
after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  a  response  will  not  be 
granted  unless  good  and  sufficient  cause 
therefor  is  shown. 


Failure  of  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  a  recommended  determination  and 
a  final  determination  containing  such 
findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  working  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  M.  Seto,  Esq.,  Commission 
Investigative  Attorney,  Unfair  Import 
Investigations  Division,  U.S. 
Interantional  Trade  Commission, 
telephone  202-523-0419. 

By  order  of  the  Commission. 
Issued:  December  23,  1980. 
Kenneth  R.  Mason, 

Secretary. 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrier  Temporary  Authority 
Application 

Important  Notice:  The  following  are 
notices  of  filing  of  applications  for 
temporary  authority  under  Section  10928 
of  the  Interstate  Commerce  Act  and  in 
accordance  with  the  provisions  of  49 
CFR  1131.3.  These  rules  provide  that  an 
original  and  two  (2)  copies  of  protests  to 
an  application  may  be  filed  with  the 
Regional  Office  named  in  the  Federal 
Register  publication  no  later  than  the 
15th  calendar  day  after  the  date  the 
notice  of  the  filing  of  the  application  is 
published  in  the  Federal  Register.  One 
copy  of  the  protest  must  be  served  on 
the  applicant,  or  its  authorized 
representative,  if  any.  and  the  protestant 
must  certify  that  such  service  has  been 
made.  The  protest  must  identify  the 
operating  authority  upon  which  it  is 
predicated,  specifying  the  "MC"  docket 
and  "Sub"  number  and  quoting  the 
particular  portion  of  authority  upon 
which  it  relies.  Also,  the  protestant  shall 
specify  the  service  it  can  and  will 
provide  and  the  amount  and  type  of 
equipment  it  will  make  available  for  use 


in  connection  with  the  service 
contemplated  by  the  TA  application. 
The  weight  accorded  a  protest  shall  be 
governed  by  the  completeness  and 
pertinence  of  the  protestant's 
information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 

Notice  No.  F-82 

THE  FOLLOWING  APPLICATIONS 
WERE  FILED  IN  REGION  2.  SEND 
PROTESTS  TO:  ICC,  FEDERAL 
RESERVE  BANK  BLDG.,  101  N.  7TH  ST., 
ROOM  620,  PHILADELPHIA,  PA  19106. 

MC  146676  (Sub-II-6TA),  filed 
December  8, 1980.  Applicant:  BURKS 
TRUCKING,  INC.,  P.O.  Box  37,  Old  Fort, 
OH  44861.  Representative:  E.  H.  van 
Deusen.  P.O.  Box  97.  220  W.  Bridge  St., 
Dublin.  OH  43017.  Stereo  speaker 
systems  and  components  thereof,  and 
vinyl  covered  board  between  Chicago 
and  Winslow,  IL.  on  the  one  hand,  and. 
on  the  other,  points  in  IN,  MI.  MN.  MO. 
NY.  OH.  and  WI.  for  270  days. 
Supporting  shippers:  Matrecs 
Electronics.  Inc..  805  Woodman  Ave.. 
Winslow,  IL  61089;  American  Case  Co., 
Inc..  629  W.  Cermak  Rd..  Chicago.  IL 
60616. 

MC  153057  (Sub-II-lTA).  filed 
December  9. 1980.  Applicant: 
WAGONER  TRUCKING,  945  Safin  Rd.. 
Columbus,  OH  43204.  Representative:  E. 
L.  Wagoner.  2017  Hythe  Rd..  Upper 
Arlington.  OH.  Contract:  Regular: 
Machinery  and  equippment  requiring 
special  equipment,  from  points  in  IL,  lO, 
MO.  WI.  and  IN  to  points  in  KY.  MI.  OH. 
WV,  PA  and  NY.  for  270  days. 
Supporting  Shippers:  Rojac  Waste 
Equipment.  Inc..  513  Broad  St.. 
Rochester.  NY  14608;  Road  Machinery 
Sales.  Inc..  33620  Pin  Oak  Parkway. 
Avon  Lake.  OH  44012;  Wagoner 
Machinery,  Inc..  945  Safin  Rd., 
Columbus.  OH  43204. 

MC  150522  (Sub-II-6TA).  filed 
December  1, 1980.  Applicant: 
VIRGINIAN  ELECTRIC  COMPANY,  a 
corporation,  d.b.a.  VIRGINIAN  POWER 
TRANSPORT.  530  29th  St..  Parkersburg. 
WV  26101.  Representative:  John  M. 
Friedman.  2930  Putnam  Ave..  Hurricane. 
WV  25526.  Contract  Carrier.  General 


commodities,  except  household  goods 
and  class  A  and  B  explosives,  between 
points  in  IL.  IN.  KY,  MD.  MI.  NY,  Ol  I. 
PA,  and  WV  for  270  days,  undor 
contract  with  CGM  Contractors. 
Supporting  Shipper:  CGM  Contractors. 
P.O.  Box  550,  Vienna,  WV  26101. 

MC  150511  (Sub-II-5TA).  filed 
November  28, 1980.  Applicant:  BETTER 
HOME  DELIVERIES,  INC.,  3700  Park 
East  Dr.,  Cleveland.  OH  44122. 
Representative:  J.  A.  Kundtz,  1100 
National  City  Bank  Bldg.,  Cleveland.  OH 
44114.  Contract  carrier,  irregular  routes, 
transporting:  Such  merchandise  as  is 
dealt  in  by  retail  department  stores,  and 
equipment,  materials  and  supplies  used 
in  the  conduct  of  such  business, 
between  Savage,  MD  and  Washington, 
DC,  on  the  one  hand,  and.  on  the  other,  - 
points  in  DE,  MD.  NC,  NJ.  NY,  PA,  SC. 
VA  and  WV,  under  continuing 
contract(s)  with  Hecht's  Division  of  May 
Department  Stores,  for  270  days. 
Supporting  Shipper:  Hecht's  May 
Department  Stores,  7th  and  F  Street. 
NW.  Washington,  DC  20004. 

MC  123255  (Sub-II6TA),  filed 
November  28„  1980.  Applicant:  B  &  L 
MOTOR  FREIGHT.  INC..  1984  Coffman 
Rd..  Newark,  Ohio  43055. 
Representative:  C.  F.  Schnee  Jr.,  1984 
Coffman  Rd..  Newark.  Ohio  43055. 
Cabinets,  Television  between  Chicago, 
Illinois  and  Evansville,  Indiana,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  Shipper:  Zenith 
Radio  Corporation.  1900  North  Austin 
Ave.,  Chicago,  IL  60639. 

MC  142559  (Sub-II-21TA),  filed 
November  28, 1980.  Applicant:  BROOKS 
TRANSPORTATION,  INC.,  3830  Kelley 
Avenue,  Cleveland,  OH  44114. 
Representative:  David  A.  Turano,  100  E. 
Broad  St..  Columbus.  OH  43215.  Such 
commodities  as  are  dealt  in  by 
manufacturers  and  distributors  of  filters 
(except  commodities  in  bulk)  between 
Vance  County.  NC.  on  the  one  hand, 
and,  on  the  other,  pts.  in  the  US  (except 
AK  and  HI)  for  270  days.  Supporting 
shipper:  Facet  Enterprise,  Inc..  P.O.  Box 
1637,  Henderson,  NC  27536.      - 

MC  61977  (Sub-II-6TA),  filed 
November  28, 1980.  AppHcant:  ZERKLE 
TRUCKING  CO.,  2400  Eighth  Ave.,  P.O. 
Box  5628.  Huntington.  WV  25703. 
Representative:  N.  W.  Bowen.  Jr.  (same 
address  as  applicant).  Building  and 
Excavating  Contractor's  Machinery, 
Equipment  and  Supplies;  Agricultural 
Implements — Farm  Tractors,  Parts, 
Attachments  and  Accessories,  between 
Kananha  County.  WV.  and  Franklin 
County.  OH.  Restricted  to  traffic 
originating  at  or  destined  to  facilities 
used  by  Discount  Parts  Co..  Inc..  Kubota 
Tractors.  Charleston.  WV.  Supporting 
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shipper:  Discount  Parts  Co.,  Inc..  Kubota 
Tractors.  P.O.  Box  2588.  Charleston.  WV 
25329. 

MC  123540  (Sub-II-2TA).  filed 
December  2. 1980.  Applicant:  WERLIN 


MC  63838  (Sub-IMTA).  filed 
November  ^6. 1980.  Applicant:  BOLUS 
MOTOR  LINES,  INC.,  700  N.  Keyser 
Ave..  Scranton.  PA  18508. 
Representative:  Joseph  A.  Keating,  Jr.. 
121  S.  Main  St.,  Tavlor,  PA  18517.  Candy 


commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Pittsburgh. 
PA.  on  the  one  hand,  and,  on  the  other, 
points  in  Armstrong,  Beaver,  Butler, 
Cameron,  Clearfield,  Elk,  Fayette, 
Greene,  Indiana,  Jefferson,  Lawrence, 
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originating  at  or  destined  to  the  facihties 
of  Swan  Hose  Division,  Amerace 
Corporation.  Supporting  shipper:  Swan 
Hose  Division.  Amerace  Corporation. 
8929  Columbus  Pike.  P.O.  Box  509, 
Worthington,  OH  43085. 

MC  21866  fSub-2-37TAl.  filed 


MC  107403  (Sub-II-38TA),  filed 
December  11, 1980.  Applicant: 
MATLACK,  INC.,  10  W.  Baltimore  Ave., 
Landsdowne,  PA  19050.  Representative: 
Martin  C.  Hynes,  Jr.  (same  as  applicant). 
24D  Insecticide,  in  bulk,  in  tank 
vehicles,  from  Portland,  OR,  to  St. 


MC  58851  (Sub-4-2TA),  filed 
December  10, 1980.  Applicant:  RUDOLF 
EXPRESS  CO.,  1650  Armour  Road, 
Bourbonnais,  IL  60914.  Representative: 
Carl  L.  Steiner,  39  South  LaSalle  Street, 
Chicago,  IL  60603.  Common,  Regular 
General  Commodities  fExceot 
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shipper:  Discount  Parts  Co.,  Inc..  Kubota 
Tractors,  P.O.  Box  2588,  Charleston,  WV 
25329. 

MC  123540  (Sub-II-2TA),  filed 
December  2, 1980.  Applicant:  WERLIN 
CORPORATION,  3415  Southside  Ave., 
Cincinnati.  OH  45204.  Representative: 
Paul  F.  Beery.  275  E.  State  St.,  Columbus. 
OH  43215.  Contract.  Irregular:  Caustic 
soda,  in  bulk,  in  tank  vehicles,  from 
Cincinnati,  OH  to  points  in  IN.  KY,  WV, 
and  IL,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Stauffer  Chemical  Co.,  Nyala 
Farms  Rd.,  Westport,  CT  06880. 

MC  139395  (Sub-II-lTA),  filed 
December  3, 1980.  Applicant:  BULK 
TRANSIT  CORPORATION.  7177 
Industrial  Parkway,  Plain  City,  OH 
43064.  Representative:  Paul  F.  Beery,  275 
East  State  St.,  Columbus,  OH  43215. 
Alka-Ment,  in  bulk,  in  tank  vehicles 
from  Knoxville,  TN  to  pts.  and  places  in 
Upshur,  Monongalia  and  Marion 
Counties  in  WV,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  AUyn 
Corporation.  Box  527.  Worthington,  OH 
43085. 

MC  117613  (Sub-n-5TA).  filed 
November  28, 1980.  Applicant:  D.  M. 
BOWMAN,  INC.,  Rt.  2,  Box  43A1, 
Williamsport,  MD  21795.  Representative: 
Edward  N.  Button,  580  Northern  Ave., 
Hagerstown,  MD  21740.  General 
commodities,  between  Baltimore  City, 
MD.  Alexandria.  VA.  Washington 
County,  MD,  and  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  DE,  MD,  PA, 
VA.  WV  &  DC.  under  a  continuing 
contract  with  Fort  Pitt  Consolidating, 
Inc..  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Fort  Pitt  Consolidating,  Inc., 
5008  Erbs  Bridge  Rd.,  Mechanicsburg, 
PA  17055. 

MC  63836  {Sub-II-3TA],  filed 
November  24. 1980.  Applicant:  BOLUS 
MOTOR  UNES.  INC..  700  N.  Keyset 
Ave.,  Scranton,  PA  18508. 
Representative:  Joseph  A.  Keating,  Jr., 
121  S.  Main  St..  Scranton,  PA  18517. 
Bicarbonate  of  soda,  Washing 
Compounds,  Cleaning  Compounds  and 
Scouring  Compounds,  from  Onondaga 
Cty,  NY,  to  points  in  that  part  of  the  US 
on  and  East  of  a  line  beginning  at  the 
mouth  of  the  Mississippi  River  and 
extending  along  the  Mississippi  River  to 
its  junction  along  the  western  boundary 
of  Itasca  Cty,  MN,  thence  northward 
along  the  western  boundaries  of  Itasca 
and  Koochiching  Counties,  MN  to  the 
US-Canada  boundary  line,  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Church  & 
Dwight  Co.,  P.O  Box  369,  Piscataway.  NJ 
08854. 


MC  63838  (Sub-IMTA),  filed 
November  ^6, 1980.  Applicant:  BOLUS 
MOTOR  LINES,  INC.,  700  N.  Keyser 
Ave..  Scranton,  PA  18508. 
Representative:  Joseph  A.  Keating.  Jr.. 
121  S.  Main  St.,  Taylor,  PA  18517.  Candy 
and  confectionery.  From  Hackettstown, 
NJ  to  PA,  NY,  CT,  MA.  RI,  MI  &  OH.  for 
270  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper:  M  & 
M  Mars,  Div.  of  Mars,  Inc.,  High  St., 
Hackettstown,  NJ. 

MC  150776  (Sub-II-2TA),  filed 
December  11, 1980.  Applicant:  ALFRED 
DANIELS,  INC.,  Rt.  1,  P.O.  Box  272-1. 
Jackson.  OH  45640.  Representative: 
Stephen  J.  Habash.  100  E.  Broad  St.. 
Columbus,  OH  43215.  Contract; 
irregular  building  materials  from  Ft. 
Wayne,  IN  to  San  Fernando  and  Santa 
Fe  Springs,  CA,  Dallas.  TX  and  Atlanta. 
GA  under  contracts  with  Stonhard.  Inc. 
for  270  days.  Supporting  shipper: 
Stonhard.  Inc..  Rt.  73  &  Park  Ave..  Maple 
Shade,  NJ  08052. 

MC  113666  (Sub-II-14TAJ,  filed 
December  11, 1980.  Applicant 
FREEPORT  TRANSPORT.  INC.,  P.O. 
Drawer  A.  Freeport,  PA  16229. 
Representative:  R.  Scott  Mahood  (same 
address  as  applicant).  Calcium  Carbide, 
in  bulk,  in  tank  vehicles  from  Ashtabula, 
OH  to  ports  of  entry  on  the  International 
Boundary  Line  between  the  U.S.  and 
Canada  located  at  Niagara  Falls.  NY,  for 
270  days.  Supporting  shipper:  Cyanamid 
Canada,  Inc.,  2255  Sheppard  Ave.,  E., 
Willowdale,  Ontario,  M2J  4Y5. 

MC  72069  (Sub-II-lOTA).  filed 
December  11, 1980.  Aplicant:  BLUE  HEN 
UNES.  INC.,  P.O.  Box  280.  Milford.  DE 
19963.  Representative:  R.  Emery  Clark. 
366  Executive  Bldg.,  1030  15th  St..  NW. 
Washington.  DC  20005.  Foodstuffs  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution 
thereof,  between  Clifton,  NJ.  on  the  one 
hand,  and  on  the  other,  points  in  the  U.S. 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Restriction: 
Restricted  to  traffic  originating  at  or 
destined  to  the  Globe  Products 
Company.  Inc.  Supporting  shipper: 
Globe  Products  Company,  Inc.,  55 
Webro  Rd.,  Clifton,  NJ  07012. 

MC  488  (Sub-II-5TA),  filed  December 
9, 1980.  Applicant:  BREMAN'S  EXPRESS 
CO.,  318  Haymaker  Rd.,  Monroeville,  PA 
15146.  Representative:  Leslie  S.  Breman, 
Executive  Vice  President,  Breman's 
Express  Co.,  318  Haymaker  Rd., 
Monroeville,  PA  15146.  Authority  sought 
to  operate  as  a  common  carrier,  by 
motor  vehicle  over  irregular  routes, 
transporting:  General  commodities 
(except  those  of  unusual  value.  Classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 


commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Pittsburgh. 
PA,  on  the  one  hand,  and,  on  the  other, 
points  in  Armstrong,  Beaver,  Butler. 
Cameron,  Clearfield,  Elk,  Fayette. 
Greene,  Indiana,  Jefferson,  Lawrence. 
Washington,  and  Westmoreland 
Counties.  PA,  for  270  days.  Applicant 
intends  to  interline  with  present 
connecting  carriers  at  authorized  points. 
Supporting  shipper:  The  Sherwin- 
Williams  Co..  1400  Valley  Belt  Rd.. 
Brooklyn  Hts..  OH  44131. 

MC  153069  (Sub-II-lTA).  filed 
December  10. 1980.  Applicant:  ROBERT 
HODGE,  d.b.a.  B  &  H  TRUCKING.  5022 
Sullivant  Ave.,  Columbus.  OH  43228. 
Representative:  E.  H.  van  Deusen.  P.O. 
Box  97,  220  W.  Bridge  St.,  Dublin,  OH 
43017.  Waste  Sfudge,  in  dump  vehicles, 
from  Hilliard,  OH  to  points  in  Wayne 
County,  MI,  for  270  days.  An  underlying 
ETA  seeks  120  authority.  Supporting 
shipper:  Systech  Liquid  Treatment  Corp.. 
245  N.  Valley  Rd..  Xenia.  OH  45385. 

MC  123744  (Sub-II-14TA).  filed 
December  10, 1980.  Applicant:  BUTLER 
TRUCKING  CO.,  P.O.  Box  88, 
Woodland,  PA  16881.  Representative: 
Dwight  L.  Koerber,  Jr..  P.O.  Box  1320. 110 
N.  2nd  St..  Clearfield.  PA  16830.  Iron  and 
steel  articles,  between  pts.  in  the  US  in 
and  east  of  ND.  SD,  NB.  KS,  OK.  and 
TX.  restricted  to  traffic  moving  for  the 
account  of  Metal  Purchasing  Co..  Inc., 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Metal  Purchasing  Co..  Inc..  501-551  West 
30th  St.,  New  York,  NY  10001. 

MC  144434  (Sub-II-2TA),  filed 
December  11, 1980.  Applicant:  APOLLO 
TRUCKING.  INC..  P.O.  Box  356,  2712 
Bertwynn  Dr.,  Dayton,  OH  45439. 
Representative:  James  Duvall,  P.O.  Box 
97,  220  W.  Bridge  St.,  Dublin.  OH  43017. 
Coal  from  points  in  Breathitt,  Knott. 
Knox,  Laurel,  Lee,  Leslie,  Letcher. 
Owsley.  Perry,  Whitley  and  Wolfe 
Counties,  KY,  to  points  in  Montgomery 
County,  OH.  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Regent  Energy 
Corporation,  1025  Dove  Run  Rd.. 
Lexington.  KY  40502. 

MC  146820  (Sub-II-7TA).  filed 
December  11, 1980.  Applicant:  B  &  G 
TRUCKING,  INC.,  P.O.  Box  581, 
Worthington,  OH  43085.  Representative: 
David  A.  Turano,  100  E.  Broad  St., 
Columbus,  OH  43215.  Contract- 
Irregular:  General  commodities  (except 
household  goods  as  defined  by  the 
Commission,  Classes  A  and  B 
explosives,  and  commodities  in  bulk) 
between  points  in  and  east  MN,  lO.  MO. 
KA,  OK,  and  TX  for  the  account  of  Swan 
Hose  Division,  Amerace  Corporation, 
for  270  days.  Restricted  to  traffic 


originating  at  or  destined  to  the  facilities 
of  Swan  Hose  Division,  Amerace 
Corporation.  Supporting  shipper:  Swan 
Hose  Division,  Amerace  Corporation, 
8929  Columbus  Pike,  P.O.  Box  509, 
Worthington,  OH  43085. 

MC  21866  (Sub-2-37TA),  filed 
December  11, 1980.  Applicant:  WEST 
MOTOR  FREIGHT,  INC.,  740  S.  Reading 
Ave.,  Boyertown,  PA  19512. 
Representative:  Alan  Kahn,  1430  Land 
Title  Bldg.,  Philadelphia,  PA  19110. 
Athletic  equipment,  toys  and  games, 
from  the  facilities  of  Eagle  Rubber 
Company,  Inc.  at  Ashland,  OH  to 
Philadelphia,  PA  and  Bayonne,  Edison, 
Jersey  City  and  Secaucus.  NJ,  for  270 
days.  Supporting  shipper:  Eagle  Rubber 
Company,  Inc.,  710  Orange  Street, 
Ashland,  OH  44805. 

MC  151707  (Sub-II-5TA),  filed 
December  11, 1980.  Applicant:  PIONEER 
TRUCKING,  INC.,  1105  N.  Market  St., 
15th  Floor,  Wilmington,  DE  19801. 
Representative:  Dennis  Kupchik  (same 
address  as  applicant).  Copper  Products 
and  materials  used  in  the  manufacture 
thereof  between  points  in  CT,  DE,  DC, 
MD,  MA,  NH,  NJ,  NY,  PA,  and  RI  for  270 
days  under  continuing  contract(s)  with 
Phelps  Dodge  Copper  Products  Co. 
Supporting  shipper:  Phelps  Dodge 
Copper  Products  Co.,  300  Park  Ave.. 
New  York,  NY  10022. 

MC  150339  (Sub-2-25TA),  filed 
December  12, 1980.  Applicant:  PIONEER 
TRANSPORTATION  SYSTEMS,  INC., 
151  Easton  Blvd.,  Preston,  MD  21655. 
Representative:  J.  Cody  Quinton,  Jr. 
(same  as  applicant).  Contract;  irregular; 
Mechanical  and  diffusion  pump  fluids, 
in  packages  and  in  bulk,  (1)  from 
Churchville,  NY,  to  points  in  TX  and  CA; 
and  (2)  from  Norfolk,  VA,  Baltimore, 
MD,  Wibnington,  DE,  Philadelphia,  PA 
and  New  York,  NY,  Churchville,  NY, 
under  a  continuing  corrtract(s)  with 
Inland  Vacuum  Industries,  Inc.,  35 
Howard  Ave.,  Churchville,  NY  14428. 
Supporting  shipper:  Inland  Vacuum 
Industries,  Inc.,  35  Howard  Ave., 
Churchville,  NY  14428. 

MC  151707  (Sub-Il-4TA),  filed 
December  11, 1980.  Applicant:  PIONEER 
TRUCKING.  INC..  1105  N.  Market  St., 
15th  Floor.  Wilmington,  DE  19801. 
Representative:  Dennis  Kupchik  (same 
address  as  applicant).  Aluminum,  Brass, 
Bronze  or  Copper  Articles  between 
points  in  CT.  IL,  IN,  KY,  MA,  MI,  MN, 
MO,  NJ.  OH,  PA,  RI,  and  WI  for  270 
days  under  continuing  contract(s)  with 
Commonwealth  Metal  Corp.,  Englewood 
Cliffs,  NJ.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper: 
Commonwealth  Metal  Corp.,  560  Sylvan 
Ave.,  Englewood  Cliffs,  NJ. 


MC  107403  (Sub-II-38TA),  filed 
December  11, 1980.  Applicant: 
MATLACK,  INC.,  10  W.  Baltimore  Ave., 
Landsdowne,  PA  19050.  Representative: 
Martin  C.  Hynes,  Jr.  (same  as  applicant). 
24D  Insecticide,  in  bulk,  in  tank 
vehicles,  from  Portland,  OR,  to  St. 
Joseph,  MO,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Rhone  Poulenc 
Chemical  Co.,  6200  N.  W.  St.  Helens  Rd., 
Portland.  OR  97210. 

MC  107012  (Sub-II-117TA),  filed 
December  12, 1980.  Applicant:  NORTH 
AMERICAN  VAN  LINES,  INC.,  5001 
U.S.  Hwy.  30  West,  P.O.  Box  988,  Fort 
Wayne,  IN  46801.  Representative:  David 
D.  Bishop  (same  as  applicant).  (1)  Doors, 
door  frames,  and  partitions;  and  (2) 
parts  and  accessories  for  the 
commodities  named  in  (1)  above  from 
Brooklyn,  NY  to  points  in  the  US  (except 
AK  and  HI)  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Williamsburg  Steel 
Products  Co.,  Inc.,  73  Paidge  Ave., 
Brooklyn,  NY  11222. 
Note. — Common  control  may  be  involved. 
MC  152766  (Sub-II-lTA),  filed 
December  9, 1980.  Applicant: 
NORTHERN  VIRBINIA  MOVING  & 
STORAGE  CO.,  P.O.  Box  1125  CS, 
Fredericksburg,  VA  22401. 
Representative:  Robert  J.  Gallagher,  1000 
Connecticut  Ave.,  N.W.,  Suite  1112, 
Washington,  DC  20036.  Used  household 
goods  and  unaccompanied  baggage 
between  pts.  in  Stafford  County,  Prince 
William  County,  Spotsylvania  County 
and  the  City  of  Fredericksburg,  VA;  DC; 
and  MD  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  U.S.  Army  Legal 
Services  Agency,  5611  Columbia  Pike, 
Falls  Church,  VA  22041. 

THE  FOLLOWING  PROTESTS  WERE 
FILED  IN  REGION  4.  SEND  PROTESTS 
TO:  CONSUMER  ASSISTANCE 
CENTER,  INTERSTATE  COMMERCE 
COMMISSION,  219  SOUTH 
DEARBORN  STREET,  ROOM  1304. 
CHICAGO,  IL  60604. 

MC  146167  (Sub-4-lTA),  filed 
December  10, 1980.  Applicant:  ALL 
FREIGHT  EXPRESS,  INC.,  7200  South 
Ferdinand  Avenue,  Bridgeview,  II  60455. 
Representative:  Anthony  E.  Young,  29 
South  LaSalle  Street,  Suite  350,  Chicago, 
II  60603.  Copper  and  brass  articles, 
aluminum  and  aluminum  products,  and 
scrap  between  Chicago.  IL  and  its 
commercial  zone  on  the  one  hand,  and 
on  the  other,  points  in  IN,  WI,  MI,  under 
a  contract  or  continuing  contracts  with 
R.  Lavin  &  Sons.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  R.  Lavin  &  Sons,  3426  South 
Kedzie  Avenue,  Chicago,  IL  60623. 


MC  58851  (Sub-4-2TA),  filed 
December  10, 1980.  Applicant:  RUDOLF 
EXPRESS  CO.,  1650  Armour  Road, 
Bourbonnais,  IL  60914.  Representative: 
Carl  L.  Steiner,  39  South  LaSalle  Street. 
Chicago,  IL  60603.  Common,  Regular: 
General  Commodities  (Except 
Commodities  in  Bulk,  Household  Goods 
as  defined  by  the  Commission,  and 
Classes  A  and  B  Explosives)  Between 
points  in  that  part  of  lA  on  and  East  of 
U.S.  61  and  on  and  South  of  U.S.  30. 
There  are  34  shippers  supporting  this 
application.  Applicant  proposes  to  tack 
this  authority  with  its  existing  authority 
at  Davenport,  lA,  to  serve  authorized 
points  in  IL  and  IN. 

MC  133689  (Sub-4-56TA),  filed 
December  11, 1980.  Applicant: 
OVERLAND  EXPRESS,  INC.,  8651  Naple 
Street  N.E.,  Blaine.  MN  55434. 
Representative:  Anthony  E.  Young,  29 
South  LaSalle  Street,  Chicago,  IL  60603. 
Such  merchandise  as  is  dealt  in  by  craft 
and  nursery  stores  and  in  connection 
therewith  equipment,  materials,  and 
supplies  used  in  the  conduct  of  such 
business  (except  commodities  in  bulk), 
between  points  in  the  U.S.  in  and  east  of 
ND,  SD,  NE,  KS,  OK,  and  TX.  Restricted 
to  shipments  originating  or  destined  to 
the  facilities  of  Frank's  Nursery  & 
Crafts,  Inc.  Supporting  shipper:  Frank's 
Nursery  &  Crafts,  Inc.,  6399  East 
Nevada,  Detroit,  MI  48234. 

MC  153074  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  F. 
RILEY'S  EXPRESS,  INC.,  7611  W. 
Lincoln  Ave.,  Summit,  IL  60501. 
Representative:  Daniel  C.  Sullivan, 
Sullivan  &  Associates,  Ltd.,  10  S.  LaSalle 
Street.  Suite  1600,  Chicago,  IL  60603.  (1) 
Acoustical  suspension  systems,  (2) 
metal  studs  and  metal  floor  track,  (3) 
metal  ceiling  track,  (4)  metal  hoses- and 
metal  tubing,  and  (5)  iron  and  steel 
articles,  between  Cook  County,  IL,  on 
the  one  hand,  and,  on  the  other,  points 
in  IL,  IN,  lA,  MI,  MO,  and  WI. 
Supporting  shipper:  Chicago  Metallic 
Corporation,  4849  S.  Austin  Avenue, 
Chicago,  IL  60638. 

MC  153074  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  F. 
RILEY'S  EXPRESS,  INC.,  7611  W. 
Lincoln  Ave.,  Summit,  IL  60501. 
Representative:  Daniel  C.  Sullivan, 
Sullivan  &  Associates,  Ltd.,  10  S.  LaSalle 
Street,  Suite  1600,  Chicago,  IL  60603. 
Food  or  kindred  products,  between 
Cook  County,  IL  and  Milwaukee  County, 
WI,  on  the  one  hand,  and,  on  the  other, 
points  in  IL,  IN,  lA,  MI,  MO,  and  WI. 
Supporting  shipper:  V.  LaRosa  &  Sons. 
Inc..  1495  Greenleaf,  Elk  Grove  Village, 
IL  60007. 
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MC  106674  (Sub-4-38TA),  filed 
December  11, 1980.  Applicant:  SCHILLI 
MOTOR  UNES,  INC.,  P.O.  Box  123, 
Remington,  IN  47977.  Representative: 
Jerry  L.  Johnson  (same  address  as 
aoDlicantl.  Silica  sand  from  La  Salle 


containers,  from  Argo,  IL  to  Jacksonville, 
FL.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Abbott 
Laboratories,  Inc.,  16th  &  Sheridan  Road, 
Dept.  29B.  North  Chicago,  IL  60064. 
MC  114632  (Sub-4-23TA),  filed 


U.S.  Supporting  shipper:  Wayne 
Chemicals  Corporation,  546  S.  Water  St. 
Milwaukee,  WI. 

MC  141318  (Sub-4-2TA),  filed 
December  11, 1980.  Applicant: 
WEATHER  SHIELD 
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Supporting  shipper:  Dry  Storage 
Corporation,  2005  West  43rd  Street, 
Chicago,  IL  60609. 

MC  153070  (Sub-4-lTA),  filed 
December  10, 1980.  J.  HOOVER 

PMTPDDDICPC    IMP      ^  k  o    nn  CTTD 


Representative:  Carl  L.  Steiner,  39  South 
LaSalle  Street,  Chicago,  IL  60603.  Paper 
and  paper  products  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  paper 
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MC  123194  (Sub-4-3TA),  filed 
December  11. 1980.  Applicant: 
ENTERPRISE  TRUCK  UNES.  INC.,  7336 
West  15th  Avenue,  Gary,  IN  46406. 
Representative:  Anthony  E.  Young,  29  S. 
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MC  106674  (Sub-4-38TA).  filed 
December  11, 1980.  Applicant:  SCHILLI 
MOTOR  UNES.  INC..  P.O.  Box  123, 
Remington,  IN  47977.  Representative: 
Jerry  L.  Johnson  (same  address  as 
applicant).  Silica  sand  from  La  Salle 
County,  IL  to  the  facilities  of  Thatcher 
Glass  Manufacturing  Company,  Division 
of  Dart  Industries  at  Lawrenceburg,  IN. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Thatcher 
Glass  Manufacturing  Company,  P.O. 
Box  265,  Elmira.  NY  14902. 

MC  142715  {Sub-4-12TA),  filed 
December  11, 1980.  Applicant: 
LENERTZ,  INC..  P.O.  Box  479,  South  St. 
Paul.  MN  55075.  Representative:  K.  O. 
Petrick  (same  address  as  applicant). 
A/coholic  beverages  and  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
alcoholic  beverages.  From  Chicago,  IL, 
Cincinnati,  OH  and  Frankfort,  KY  to 
Wausau,  WI.  Supporting  shipper:  Ed 
Phillips  and  Sons  Co.,  801  Jefferson  St., 
Wausau,  WI  54401. 

MC  129645  (Sub-4-5TA),  filed 
December  11, 1980.  Applicant: 
SMEESTER  BROS.,  INC.,  1330  South 
Jackson  Street,  Iron  Mountain,  MI  49801. 
Representative:  H.  G.  Denny  (same 
address  as  applicant).  General 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment). 
between  points  in  the  U.S.  in  and  east  of 
ND,  SD,  NE,  KS,  OK.  and  TX.  Supporting 
shipper:  Superwood  Corporation,  P.O. 
Box  6267,  Duluth,  MN  55806. 

MC  133689  (Sub-4-51),  filed  December 
12, 1980.  Applicant:  OVERLAND 
EXPRESS,  INC.,  8651  Naples  St.  NE, 
Blaine,  MN  55434.  Representative: 
Robert  P.  Sack,  P.O.  Box  6010,  West  St. 
Paul,  MN  55118.  Electrical  accessories 
and  electrical  articles  and  materials, 
supplies  and  equipment  used  in  the 
manufacture  and  distribution  of 
electrical  accessories  and  electrical 
articles,  between  points  in  the  U.S.  in 
and  east  of  ND,  SD,  NE,  KS,  OK.  and 
TX.  Restricted  to  the  facilities  of  L  &  L 
Manufacturing  Co.  at  or  near 
Minneapolis,  MN.  Supporting  shipper:  L 
&  L  Manufacturing  Co.,  8290  Main  Street 
NE,  Fridley,  MN  55433. 

MC  110420  (Sub-4-llTA),  filed 
December  3, 1980.  Applicant:  QUALITY 
CARRIERS,  INC.,  100  Waukegan  Road. 
P.O.  Box  1000,  Lake  Bluff,  IL  60044. 
Representative:  John  R.  Sims,  Jr..  915 
Pennsylvania  Building,  425  13th  Street 
NW,  Washington,  DC  20004.  (1)  Empty 
marine  containers  with  chassis  from 
Jacksonsville,  FL  to  Argo,  and  (2)  Corn 
Steepwater.  in  bulk,  in  marine 
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containers,  from  Argo,  IL  to  Jacksonville, 
FL.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Abbott 
Laboratories,  Inc.,  16th  &  Sheridan  Road, 
Dept.  29B.  North  Chicago,  IL  60064. 

MC  114632  (Sub-4-23TA},  filed 
December  10. 1980.  Applicant:  APPLE 
LINES.  INC..  P.O.  Box  287.  Madison.  SD 
57042.  Representative:  David  E. 
Peterson,  (same  address  as  applicant). 
Paint,  lacquer,  enamel,  epoxies,  resins, 
pigments,  adhesives,  rubber  cement  and 
thinning  and  removing  compounds,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
such  commodities,  between  points  in  the 
U.S.  (except  AK  and  HI);  Restricted  to 
the  transportation  of  traffic  originating 
at  or  destined  to  the  facilities  of  Pratt  & 
Lambert,  Inc.  and  its  subsidiaries. 
Supporting  shipper:  Pratt  &  Lambert, 
Inc.,  P.O.  Box  22,  Buffalo,  NY  14240. 

MC  20992  (Sub-4-2TA),  filed 
December  10, 1980.  Applicant: 
DOTSETH  TRUCK  LINE,  INC.,  Knapp, 
WI  54749.  Representative:  Bradford  E. 
Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501.  Farm  equipment,  from  the 
Brodhead,  WI,  commercial  zone,  to 
points  in  UT,  CO,  OR,  WA.  SD,  NY.  VA, 
MD,  VT  and  GA.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Knight  Manufacturing 
Corporation,  1401  West  Eighth  Ave., 
Brodhead,  WI  53520. 

MC  94430  (Sub-4-3TA),  filed 
December  10, 1980.  Applicant:  WEISS 
TRUCKING  COMPANY,  INC.,  P.O.  Box 
7,  Mongo,  IN  46771.  Representative: 
James  R.  Stiverson,  1396  W.  Fifth 
Avenue,  Columbus,  OH  43212.  Calcium 
Chloride,  in  bulk,  from  Midland  and 
Ludington,  MI  to  Cleveland,  OH.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Lowe 
Chemical  Company,  1210  West  69th 
Street,  Cleveland,  OH  44102. 

MC  151636  (Sub-4-2TA),  filed 
December  12, 1980.  Applicant:  RULEAU 
BROS.  TRANSPORT,  INC.,  Cedar  River, 
MI  49813.  Representative:  Michael  S. 
Varda,  121  S.  Pinckney  Street,  Madison, 
WI  53703.  Pet  food,  from  Kansas  City, 
KS  to  points  in  IL,  IN,  lA,  MN,  MO,  and 
WI.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Perk 
Foods  Company,  a  subsidiary  of  CHB 
Foods.  Inc.,  4141  Fairbanks  Avenue, 
Kansas  City,  KS  66106. 

MC  124078  (Sub-4-49TA),  filed 
December  9, 1980.  Applicant: 
SCHWERMAN  TRUCKING  CO..  611 
South  28th  Street,  Milwaukee,  WI  53215. 
Representative:  Richard  H.  Prevette, 
P.O.  Box  1601  Milwaukee,  WI  53201. 
Chemicals,  in  bulk,  in  tank  vehicles, 
between  points  in  Milwaukee.  WI  on  the 
one  hand  and  on  the  other,  points  in  the 


U.S.  Supporting  shipper:  Wayne 
Chemicals  Corporation.  546  S.  Water  St. 
Milwaukee.  WI. 

MC  141318  (Sub-4-2TA).  filed 
December  11. 1980.  Applicant: 
WEATHER  SHIELD 
TRANSPORTATION.  LTD..  531  North 
Eighth  Street.  Medford.  WI  54451. 
Representative:  Robert  S.  Lee,  1600  TCF 
Tower,  Minneapolis,  MN  55402.  Fiber 
containers  and  container  components 
from  points  on  the  U.S,-Canada  Border 
in  ND  and  MN  to  points  in  the  U.S.. 
restricted  to  traffic  originating  at  the 
facilities  of  Fibre  Form  Industries.  Ltd. 
at  Tisdale,  Saskatchewan,  Canada. 
Supporting  shipper:  Fibre  Form 
Industries,  Ltd..  900  CN  Tower.  Midtown 
Plaza,  Sasketoon.  Saskatchewan.  CN 
57K1J7. 

MC  152046  (Sub-4-lTA).  filed 
December  11. 1980.  Applicant:  JERRY 
HOLMER.  d.b.a.  HOLMER  TRUCKING. 
Route  2.  Park  Rapids.  MN  56470. 
Representative:  David  C.  Britton,  1425 
Cottonwood  Street.  Grand  Forks,  ND 
58201.  Lumber,  and  wood  products 
between  points  in  WA.  ID.  and  MT  on 
the  one  hand.  and.  on  the  other,  points 
in  MN.  Supporting  shipper:  Midwest 
Lumber  Associates,  6875  Washington 
Avenue,  South.  Suite  212,  Minneapolis, 
MN. 

MC  145636  (Sub-4-^TA),  filed 
December  11. 1980.  Applicant:  BOB 
BRINK,  INC.,  165  Steuben  St.,  Winona, 
MN  55987.  Representative:  Edward  H. 
Instenes,  128 Vz  Plaza  East,  P.O.  Box  676, 
Winona,  MN  55987.  (1)  Cabinets,  metal; 
Desks,  wood  and  steel;  Sheet  steel 
articles;  Seat  cabs;  and  (2)  Such  articles 
as  are  used  in  the  assembly, 
manufacture,  sale  and  distribution  of 
those  commodities  named  in  (1)  above 
and  (3)  Commodities  which  are 
otherwise  exempt  from  economic 
regulation  when  in  mixed  loads  with 
those  named  in  (1)  and/or  (2)  above: 
Between  Rochester,  MN  on  the  one  hand 
and  points  east  of  ND,  SD.  lA,  MO.  AR, 
and  LA  on  the  other.  Supporting  shipper: 
G.  F.  Crenlo,  Inc.,  1600  NW  4th  Ave., 
Rochester,  MN  55901. 

MC  11928  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  C  &  E 
TRUCKING  CORPORATION,  1818  West 
Sample  Street,  South  Bend,  IN  46621. 
Representative:  Anthony  E.  Young,  29 
South  LaSalle  Street,  Suite  350,  Chicago, 
IL  60603.  Such  commodities  as  are  dealt 
in  or  used  by  wholesale,  retail,  and 
chain  grocery  and  food  business  houses 
from  Chicago,  IL  and  points  in  its 
commercial  zone  to  points  in  ML  IN,  and 
OH  restricted  to  the  transportation  of 
traffic  originating  at  the  facilities  of  Dry 
Storage  Corporation.  Any  underlying 
ETA  seeks  120  days  authority. 


Supporting  shipper:  Dry  Storage 
Corporation,  2005  West  43rd  Street, 
Chicago,  IL  60609. 

MC  153070  (Sub-4-lTA).  filed 
December  10, 1980.  J.  HOOVER 
ENTERPRISES,  INC.,  d.b.a.  GO-FER 
EXPRESS.  Applicant:  903  East 
Lincolnway.  LaPorte,  IN  46350. 
Representative:  Patrick  H.  Smyth.  19 
South  LaSalle  Street.  Suite  401,  Chicago, 
IL  60603.  Machinery  parts,  plastic 
products,  equipment  and  supplies, 
between  points  in  Porter,  LaPorte,  St. 
Joseph,  Elkhart  and  Marshall  Counties, 
IN,  on  the  one  hand,  and,  on  the  other, 
points  in  IL.  lA,  MI,  MO  and  WI. 
Supporting  shippers:  There  are^. 

MC  153072  (Sub-4-1),  filed  December 
10. 1980.  Applicant:  KARL  T. 
BROWNING.  R.R.  *1,  Palestine,  IL 
62451.  Representative:  Robert  T.  Lawley. 
300  Reisch  Bldg.,  Springfield.  IL  62701. 
Contract,  irregular:  Electric  motors,  from 
Highland  and  Palestine,  IL  to  points  in 
the  U.S.  under  continuing  contracts  with 
Jakel  Motors  of  Palestine,  Inc.  and  Jakel 
Motors.  Inc.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Jakel  Motors  of  Palestine.  Inc.  and  Jakel 
Motors.  Inc.,  P.O.  Box  104,  Industrial 
Park  Rd.,  Palestine,  IL  62451. 

MC  148966  (Sub-4-5TA)  filed 
December  9, 1980.  Applicant: 
DROTZMANN.  INC.,  P.O.  Box  667, 
Yankton,  SD  57078.  Representative: 
James  M.  Hodge,  1980  Financial  Center, 
Des  Moines,  lA  50309.  General 
commodities  (except  those  of  unusual 
value.  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment)  from 
the  facilities  of  Terminal  Freight 
Cooperative  Association  at  Los  Angeles, 
CA  to  Eugene,  OR.  Restricted  to  traffic 
which  is  at  the  time  moving  on  bills  of 
lading  of  a  non-profit  shipper 
association.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  Shipper: 
Terminal  Freight  Cooperative 
Association.  1430  Brading  Lane. 
Downers  Grove.  IL  60515. 

MC  124078  (Sub-4-48TA)  filed 
December  12, 1980.  Applicant: 
SCHWERMAN  TRUCKING  CO..  611 
South  28th  Street.  Milwaukee,  WI  53215. 
Representative:  Richard  H.  Prevette, 
P.O.  Box  1601.  Milwaukee.  WI  53201. 
Plasticizer,  in  bulk,  in  tank  vehicles 
between  points  in  AL,  FL.  GA.  NJ,  NC. 
PA,  SC.  and  TN.  An  underlying  ETA 
seeks  120  days.  Supporting  shipper:  East 
Coast  Chemicals  Co..  P.O.  Box  160, 
Cedar  Grove,  NJ  07009. 

MC  70557  (Sub-4-9TA),  filed 
December  11. 1980.  Applicant:  NIELSEN 
BROS.  CARTAGE  CO..  INC..  4619  West 
Homer  Street.  Chicago,  IL  60639. 


Representative:  Carl  L.  Steiner,  39  South 
LaSalle  Street,  Chicago,  IL  60603.  Paper 
and  paper  products  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  paper 
and  paper  products,  between  points  in 
the  U.S.  restricted  to  traffic  originating 
at  or  destined  to  the  facilities  of 
Manville  Forest  Products  Corporation. 
Supporting  shipper:  Forest  Manville 
Products  Corporation,  P.O.  Box  488, 
West  Monroe,  LA  71291. 

MC  153114  (Sub-4-lTA),  filed 
December  11, 1980.  Applicant:  OLYMPIC 
EXPRESS,  INC.,  2690  East  81st, 
Bloomington.  MN  55420.  Representative: 
Stanley  C.  Olsen,  Jr.,  Gustafson  & 
Adams,  P.A.,  7400  Metro  Boulevard. 
Suite  411,  Edina,  MN  55435.  Non-exempt 
food  or  kindred  products,  as  set  forth  in 
STCC  Major  Industrial  Grouping  No.  20, 
between  Stark  County,  ND,  Eau  Claire 
County.  WI,  Martin,  Nobles,  Watonwan 
and  Wright  Counties,  MN,  and  the 
Minneapolis/St.  Paul  Commercial  Zone, 
on  the  one  hand,  and,  on  the  other, 
points  in  lA,  MN,  ND,  SD,  and  WI. 
Supporting  shipper:  Trans-Consolidated, 
Inc.,  17745  Ward  Lake  Drive,  Cedar.  MN 
55011. 

MC  30504  (Sub-4-3TA),  filed 
December  11, 1980.  Applicant:  TUCKER 
FREIGHT  LINES,  INC..  1415  South  Olive 
Street,  P.O.  Box  3144.  South  Bend.  IN 
46619.  Representative:  Edward  G. 
Bazelon.  39  South  La  Salle  Street. 
Chicago.  IL  60603.  Common;  Regular: 
General  commodities  (except 
commodities  of  unusual  value, 
commodities  in  bulk,  and  those  requiring 
special  equipment):  (1)  between  Benton 
Harbor.  MI,  and  Clyde,  OH,  serving  all 
intermediate  points:  From  Benton 
Harbor  over  U.S.  Hwys  31  and  33  to 
South  Bend,  IN,  then  over  U.S.  Hwy  20 
to  Clyde,  and  return  over  the  same 
route;  (2)  between  Benton  Harbor.  MI. 
and  Marion.  OH.  serving  all 
intermediate  points:  (a)  from  Benton 
Harbor  over  U.S.  Hwys  31  and  33  to 
South  Bend.  IN.  then  over  U.S.  Hwy  33 
to  junction  U.S.  Hwy  23,  then  over  U.S. 
Hwy  23  to  Marion,  and  return  over  the 
same  route;  (b)  from  Benton  Harbor  over 
U.S.  Hwys  31  and  33  to  South  Bend.  IN, 
then  over  U.S.  Hwy  33  to  junction  U.S. 
Hwy  30.  then  over  U.S.  Hwy  30  to 
junction  U.S.  Hwy  30S,  then  over  U.S. 
Hwy  30S  to  Marion,  and  return  over  the 
same  route;  and  (c)  from  Benton  Harbor 
over  U.S.  Hwys  31  and  33  to  junction 
U.S.  Hwy  20,  then  over  U.S.  Hwy  20  to 
junction  OH  Hwy  4,  then  over  OH  Hwy 
4  to  Marion,  and  return  over  the  same 
route.  Supporting  shipper:  Whirlpool 
Corporation,  2000  U,S.  33.  North,  Benton 
Harbor,  MI  49022. 


MC  123194  (Sub-4-3TA).  filed 
December  11. 1980.  Applicant: 
ENTERPRISE  TRUCK  LINES.  INC.,  7336 
West  15th  Avenue,  Gary,  IN  46406. 
Representative:  Anthony  E.  Young,  29  S. 
LaSalle  St.,  Chicago,  IL  60603.  Meat, 
meat  products,  and  meat  by-products 
from  the  facilities  of  Peschke  Packing 
Company  located  at  or  near  Detroit,  MI 
to  points  in  IL,  IN,  WI,  KY.  OH.  and  PA. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Peschke 
Packing  Company,  18615  Sherwood 
Ave..  Detroit.  MI  48204. 

MC  153113  (Sub-4-lTA),  filed 
December  12, 1980.  Applicant: 
MENASHA  TRANSPORT,  INC..  P.O. 
Box  367,  Neenah,  WI  54956. 
Representative:  Norman  A.  Cooper.  145 
W.  Wisconsin  Ave.,  Neenah,  WI  54956. 
General  commodities  (except  Class  A  & 
B  Explosives  and  articles  of  Unusual 
value)  between  points  in  the  U.S., 
restricted  to  traffic  to,  from  or  between 
the  facilities  operated  by  Menasha 
Corporation  and  its  subsidiaries.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Menasha 
Corporation  and  subsidiaries.  Hwy  41. 
Neenah,  WI  54956. 

MC  113009  (Sub-4-lTA).  filed 
December  11, 1980.  Applicant:  L.  J.  BEAL 
&  SON,  INC..  212  South  Main  Street, 
Brooklyn,  MI  49230.  Representative: 
Gary  T.  Rose,  22375  Haggerty  Road.  P.O. 
Box  400.  Northville.  MI  48167.  Cement 
from  Detroit,  MI  to  Paulding.  OH. 
Supporting  shipper:  General  Portland, 
Inc.,  Paul  Knerr,  P.O.  Box  1019.  Ft. 
Wayne,  MI  46801. 

MC  119619  (Sub-4-6TA),  filed 
December  11,  1980.  Applicant: 
DISTRIBUTORS  SERVICE  CO.,  2000  W. 
43rd  Street,  Chicago.  IL  60609. 
Representative:  Arthur  J.  Piken,  Queens 
Office  Building.  95-25  Queens 
Boulevard.  Rego  Park.  NY  11374. 
Foodstuffs  (except  in  bulk).  From  the 
facilities  of  Doric  Foods  at  Findlay.  OH 
to  points  in  CT.  DE,  ME,  MD.  MA.  NH, 
NJ.  RI.  VA,  VT  and  WV.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Doric  Foods 
Corporation,  P.O.  Box  986.  Mount  Dora. 
FL  32757. 

MC  148314  (Sub-4-34TA).  filed 
December  11, 1980.  Applicant:  INTER- 
FREIGHT  TRANSPORTATION.  INC.. 
655  East  114th  Street.  Chicago,  IL  60628. 
Representative:  Joel  H.  Steiner,  39  South 
LaSalle.  Suite  600.  Chicago.  IL  60603. 
Crude  silicon  carbide  and  silicon 
carbide  briquettes,  between  Milwaukee. 
WI;  Saginaw.  MI;  and  Birmingham.  AL, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  in  and  east  of  the 
States  of  ND,  SD.  NE.  CO  and  NM. 
Supporting  shipper:  Miller  &  Company, 
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55  East  Monroe  Street,  Chicago,  IL 
60603. 

MC  58851  (Sub-4-3TA),  filed 
December  10, 1980.  Applicant:  RUDOLF 
EXPRESS  CO.,  1650  Armour  Road. 
Bourbonnais.  IL  60914.  Representative: 


apparatus,  between  points  in  the  U.S. 
An  underlying  ETA  seeks  a  120  days. 
Supporting  shippers:  R.  S.  Electric, 
Jordon.  MN  and  B  &  B  Transformers, 
Farmington,  MN. 

Mr  147R44  fSiih-4-7TA1.  filed 


MC  148665  (Sub-4-4),  filed  December 
10, 1980.  Applicant:  CFS 
CONTINENTAL  TRANSPORTATION 
COMPANY,  2550  N.  Clybourn  Ave.. 
Chicago,  IL  60614.  Representative: 
Leanord  R.  Koflcin,  39  S.  La  Salle  St., 
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other,  points  in  the  U.S.  (except  AK  and 
HI),  under  continuing  contract(s)  with 
Ipsen  Industries  of  Cherry  Valley,  IL;  (4) 
Pet  food,  and  materials  and  supplies 
used  in  the  manufacture  and  distribution 
of  pet  food,  from  Rockford,  IL,  to 


materials,  supplies  and  equipment  used 
in  the  manufacture  and  distribution  of 
foodstuffs  (except  commodities  in  bulk), 
from  Chicago,  IL,  and  its  commercial 
zone  to  Arlington,  TX,  Atlanta,  GA, 
Baltimore,  MD,  Birmingham,  AL,  Boston, 


converters,  printers,  and  distributors  of 
paper  and  paper  products  (except 
commodities  in  bulk),  between  points  in 
OH  on  the  one  hand,  and,  on  the  other, 
points  in  WI.  An  underlying  ETA  seeks 
120  davs  authoritv.  SuDDortinn  shinoers: 
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55  East  Monroe  Street,  Chicago,  IL 
60603. 

MC  58851  (Sub-4-3TA),  filed 
December  10, 1980.  Applicant:  RUDOLF 
EXPRESS  CO.,  1650  Armour  Road. 
Bourbonnais,  IL  60914.  Representative: 
Carl  L.  Steiner.  39  South  La  Salle  Street, 
Chicago,  IL  60603.  Common.  Regular: 
General  Commmodities  (except 
commodities  in  bulk,  household  goods 
as  defined  by  the  Commission,  and 
classes  A  and  B  explosives]  between 
Chicago,  IL,  and  Milwaukee,  VVI,  over 
U.S.  41,  serving  all  intermediate  points 
and  the  off-route  point  of  Kenosha,  WI. 
There  are  38  shippers  supporting  this 
application.  Applicant  proposes  to:  (1) 
Serve  all  points  in  the  Commercial 
Zones  of  Chicago,  IL,  and  Kenosha  and 
Milwaukee,  WI;  and  (2)  Interline  at 
Chicago,  IL,  and  Milwaukee,  WI.  and 
points  in  the  respective  Commercial 
Zones;  and  (3)  Tack  at  Chicago,  IL.  and 
points  in  its  Commercial  Zone  with  its 
existing  authority  to  serve  points  in  IL 
and  IN. 

MC  153071  (Sub-4-lTA),  filed 
December  9, 1980.  Applicant:  LENAWEE 
COUNTY  RAILROAD  CO..  INC.,  708  E. 
Michigan  Street,  Adrian,  MI  49221. 
Representative:  John  D.  Heffner,  Esq., 
Suite  500,  2011 1  Street,  NW., 
Washington,  DC  20006.  General 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  Detroit,  MI,  Toledo, 
OH,  and  Montpelier,  OH,  and  their 
respective  commercial  zones,  and  points 
in  Lenawee,  Monroe,  and  Washtenaw 
Counties,  MI.  Supporting  shipper(s): 
Approximately  6  supporting  shippers  are 
supporting  this  application. 

Note. — Applicant  intends  to  interline  at 
Detroit.  MI:  Toledo,  OH;  and  Montpelier.  OH. 

MC  153077  (Sub-4-lTA),  filed 
December  9, 1980.  Applicant;  TOTAL 
TRANSPORTATION,  INC.,  1601  99th 
Lane  NE..  Minneapolis,  MN  55434. 
Representative:  Stanley  C.  Olsen,  Jr., 
Gustafson  &  Adams,  P.A.,  7400  Metro 
Boulevard,  Suite  411,  Edina,  MN  55435. 
Non-exempt  food  or  kindred  products  as 
set  forth  in  STCC  Major  Industrial 
Grouping  No.  20,  between  points  in 
Stark  County,  ND,  Eau  Claire  County, 
WI.  Martin,  Nobles,  Watonwan  and 
Wright  Counties,  MN,  and  points  in  the 
Minneapolis/St.  Paul  Commercial  Zone, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  Supporting  shipper; 
Trans-Consolidated,  Inc.,  17745  Cedar 
Lake  Drive.  Cedar,  MN  55011. 

MC  146314  (Sub-4-5TA).  filed 
December  10, 1980.  Applicant:  G  &  T 
TRUCKING  CO.,  Route  1,  County  Road 
2  and  1-35  S,  Elko,  MN  55020. 
Representative:  Thomas  Zwiers  (same 
as  above).  Transformers  and  related 


apparatus,  between  points  in  the  U.S. 
An  underlying  ETA  seeks  a  120  days. 
Supporting  shippers;  R.  S.  Electric, 
Jordon,  MN  and  B  &  B  Transformers. 
Farmington,  MN. 

MC  147644  (Sub-4-7TA),  filed 
December  10, 1980.  Applicant:  JMC 
TRANSPORT,  INC.,  1719  Potters  Lane. 
Jeffersonville,  IN  47130.  Representative: 
Gerald  K.  Gimmel,  Suite  145.  4 
Professional  Drive,  Gaithersburg,  MD 
20760.  Such  commodities  as  are  dealt  in 
and  used  by  producers  and  distrubutors 
of  alcoholic  beverages  from  Bardstown, 
Clermont,  Frankfort,  Lawrenceburg, 
Louisville,  and  Owensboro,  KY, 
Lawrenceburg,  IN,  Kansas  City,  MO,  St. 
Louis,  MO,  and  Cincinnati.  OH,  on  the 
one  hand,  and,  on  the  other  hand. 
Phoenix,  AZ,  Tuscon,  AZ.  Little  Rock. 
AR,  Harahan,  LA,  Layfayette,  LA, 
Shreveport,  LA,  and  Amarillo,  Corpus 
Christi,  Dallas,  El  Paso,  Ft.  Worth. 
Houston,  Odessa,  and  San  Antonio,  TX. 
Underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Glazer's 
Wholesale  Drug  Co..  Inc.,  508  Park  Ave., 
Dallas,  TX  75201. 

MC  152995  (Sub-4-lTA).  filed 
December  10. 1980.  Applicant:  JAMES 
THOMAS  TRUCKING,  INC.,  17708 
Stonebridge  Drive,  Hazel  Crest,  IL. 
60429.  Representative;  James  Thomas 
(same  address  as  applicant).  Contract, 
irregular;  Paint,  paint  materials,  aerosol 
cans,  and  materials,  equipment  and 
supplies,  (except  in  bulk),  used  in  the 
manufacture,  sales,  and  distribution  of 
paint  products,  between  the  facilities  of 
Illinois  Bronze  Powder  Paint  Company 
on  the  one  hand,  and,  on  the  other  hand, 
points  in  AR,  CO,  GA,  IL,  IN,  lA.  LA.  KS. 
KY,  MO,  NE,  NV,  NJ,  OH.  OK,  PA.  TN, 
TX,  UT,  and  WY.  An  underlying  ETA 
seeks  120  days  authority.  Restricted  to 
traffic  moving  under  continuing 
contract(s)  with  Illinois  Bronze  Powder 
Paint  Company.  Supporting  shipper; 
Illinois  Bronze  Powder  Paint  Company, 
300  E.  Main  Street,  Lake  Zurich,  IL. 
60047. 

MC  108185  (Sub-4-13TA),  filed 
December  10. 1980.  Applicant;  JACK 
COLE-DIXIE  HIGHWAY  COMPANY, 
2625  Territorial  Road,  St.  Paul,  MN 
55114.  Representative:  Robert  P.  Sack. 
P.O.  Box  6010,  West  St.  Paul,  MN  55118. 
Lumber:  posts  and  poles:  building 
materials,  wooden  from  the  Plant  Site  of 
B.  B.  Springer  Lumber  Company, 
Millport,  AL  to  points  in  AR,  FL,  IL,  IN, 
lA.  KY.  MI,  MN.  MO,  NE,  OH,  PA.  TN, 
TX.  VA,  WV  and  WI.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper;  B.  B.  Springer 
Lumber  Company,  Box  278.  Millport,  AL 
35576. 


MC  148665  (Sub-4-4).  filed  December 
10. 1980.  Applicant;  CFS 
CONTINENTAL  TRANSPORTATION 
COMPANY.  2550  N.  Clybourn  Ave., 
Chicago,  IL  60614.  Representative: 
Leanord  R.  Kofkin.  39  S.  La  Salle  St., 
Chicago.  IL  60603.  Frozen  foodstuffs 
from  the  facilities  of  Omaha  Cold 
Storage  Terminals.  Inc.  at  Ft.  Dodge.  lA 
to  Chicago,  IL;  Indianapolis,  IN;  Detroit, 
MI;  and  Minneapolis,  MN,  and  their 
respective  commercial  zones.  An 
underlying  ETA  seeks  120  day  authority. 
Supporting  shipper:  CFS  Continental. 
Inc.,  100  S,  Wacker  Dr.,  Chicago,  IL 
60606. 

MC  151934  (Sub-4-3TA).  filed 
DecembeflO.  1980.  Applicant:  KING'S 
EXPRESS,  INC,  Rural  Route  2,  St. 
Joseph,  MN  56374.  Representative: 
Stanley  C.  Olsen.  Jr.,  Gustafson  & 
Adams.  P.A.,  7400  Metro  Blvd.,  Suite 
411,  Edina,  MN  55435.  Foodstuffs. 
between  Portage,  WI;  on  the  one  hand, 
and.  on  the  other,  points  in  lA,  MN  and 
SD.  Supporting  shipper:  Copps 
Distributing— IGA  Chain  Stores,  2828 
Wayne  Street.  Stevens  Point.  WI  54481. 

MC  127187  (Sub-4-3TA).  filed 
December  5, 1980,  Applicant;  FLOYD 
DVENOW.  INC.,  P.O.  Box  86.  Savage, 
MN  55378.  Representative;  Stanley  C. 
Olsen,  Jr..  7400  Metro  Boulevard,  Suite 
411,  Edina,  MN  55435.  Lumber  and 
lumber  products,  from  points  in  ID,  MT, 
OR  and  WA  to  points  in  IL,  IN,  lA,  KS, 
MI,  MN,  MO,  NE,  ND,  OH,  SD  and  WI. 
Supporting  shippers:  Emmers  Brothers 
Co..  520  Southdale  Office  Center, 
Minneapolis,  MN  55435.  T.  W.  Hager 
Lumber  Company,  1545  Marquette  SW., 
P.O.  Box  9040,  Grand  Rapids,  MI  49509. 

MC  151482  (Sub-4-5),  filed  December 
5, 1980.  Applicant:  ROCK  VALLEY 
CONTRACT  CARRIERS,  INC.,  3571 
Merchandise  Dr.,  Rockford.  IL  61109. 
Representative:  Henry  M.  Wick,  Jr.,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219. 
Contract  Irregular  (1)  Printed  Material 
and  related  materials  and  supplies, 
between  Mt.  Morris,  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Kable  Printing  Co.  of 
Mt.  Morris,  IL;  (2)  Machinery  and 
related  accessories,  and  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
above  commodities,  between  Rockford, 
IL,  on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  W.  A. 
Whitney  Corp.  of  Rockford.  IL;  (3)  Heat 
treating  equipment,  and  equipment, 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
above  commodities,  between  Cherry 
Valley,  IL.  on  the  one  hand,  and.  on  the 
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other,  points  in  the  U.S.  (except  AK  and 
HI),  under  continuing  contract(s)  with 
Ipsen  Industries  of  Cherry  Valley,  IL;  (4) 
Pet  food,  and  materials  and  supplies 
used  in  the  manufacture  and  distribution 
of  pet  food,  from  Rockford.  IL.  to 
Shiremanstown.  PA.  Bethel.  CT  and 
Marion.  OH,  under  continuing 
contract(s)  with  The  Quaker  Oats 
Company  of  Chicago,  IL;  Supporting 
shippers:  Kable  Printing  Co..  Mt.  Morris, 
IL;  W.  A.  Whitney  Corp.,  650  Race 
Street,  Rockford,  IL;  Ipsen  Industries, 
984  Ipsen  Road,  Cherry  Valley,  IL;  The 
Quaker  Oats  Company,  Merchandise 
Mart  Plaza,  Chicago,  IL  60654. 

MC  152019  {Sub-42TA),  filed 
December  4, 1980.  Applicant:  C.A.T. 
TRUCKING  INC.,  State  Hwys.  3  and  46 
W.,  P.O.  Box  487.  Greensburg.  IN  47240. 
Representative;  Robert  W.  Loser  II.  1101 
Chamber  of  Commerce  Bldg.,  320  N. 
Meridian  St.,  Indianapolis,  IN  46204. 
Contract;  Irregular:  General 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission)  between 
points  in  the  U.S.,  under  continuing 
contractis)  with  Crown  Zellerbach 
Corporation  of  South  Glens  Falls,  NY. 
Supporting  shipper;  Crown  Zellerbach 
Corporation,  One  River  St.,  So.  Glens 
Falls,  NY  12801. 

MC  108223  (Sub-4-5),  filed  December 
4, 1980.  Applicant;  CENTURY- 
MERCURY  MOTOR  FREIGHT,  INC., 
P.O.  Box  43050,  St.  Paul,  MN  55164. 
Representative;  Warren  K.  Wahoske, 
P.O.  Box  43050,  St.  Paul,  MN  55164. 
Furnaces,  heating  equipment  and  parts 
and  accessories  between  St.  Paul.  MN. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  Supporting  shipper; 
Applied  Air  Systems,  2475  Doswell  Ave., 
St.  Paul,  MN  55108. 

MC  139482  (Sub-4-20TA),  filed 
December  4, 1980.  Applicant;  NEW  ULM 
FREIGHT  LINES,  INC.,  P.O.  Box  877, 
New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel.  P.O.  Box  877.  New 
Ulm,  MN  56073.  (1)  Hospital  supplies 
and  (2)  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  hospital  supplies, 
between  points  in  the  U.S.  [except  AK 
and  HI).  Restricted  to  the  facilities 
originating  at  or  terminating  at  the 
facilities  of  Medline  Industries,  Inc.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper;  Medline 
Industries,  Inc.,  1825  Shermer, 
Northbrook,  IL  60062. 

MC  139482  (Sub-4-19TA),  filed 
December  3, 1980.  Applicant:  NEW  ULM 
FREIGHT  UNES,  INC.,  P.O.  Box  877. 
New  Ulm,  MN  56073.  Representative: 
Barry  M.  Bloedel.  P.O.  Box  877,  New 
Ulm.  MN  56073.  (1)  Foodstuffs.  (2) 


materials,  supplies  and  equipment  used 
in  the  manufacture  and  distribution  of 
foodstuffs  (except  commodities  in  bulk), 
from  Chicago,  IL,  and  its  commercial 
zone  to  Arlington,  TX,  Atlanta,  GA, 
Baltimore,  MD,  Birmingham,  AL,  Boston, 
MA,  Buffalo,  NY,  Charlotte,  NC, 
Cincinnati,  OH,  Cleveland,  OH. 
Columbus.  OH.  Davenport.  lA.  Denver. 
CO.  Des  Moines.  lA.  Detroit,  MI.  Grand 
Rapids,  Ml.  Green  Bay.  WI.  Huntington. 
WV.  Jacksonville.  FL,  Jersey  City,  NJ, 
Kansas  City,  MO,  Los  Angeles,  CA. 
Memphis,  TN,  Milwaukee,  WI, 
Minneapolis,  MN,  Nashville,  TN,  New 
Orleans,  LA,  Omaha,  NE,  Pittsburgh,  PA, 
Portland,  OR,  St.  Louis,  MO,  Salt  Lake 
City,  UT  and  San  Francisco,  CA. 
Restricted  to  the  facilities  of  Tootsie 
Roll  Industries,  Inc.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper;  Tootsie  Roll  Industries,  Inc., 
7401  S.  Cicero  Ave.,  Chicago,  IL  60629. 

MC  143630  (Sub-4-2TA),  filed 
December  3, 1980.  Applicant;  FLOYD  M. 
GRIEBEL,  SR.,  FLOYD  M.  GRIEBEL,  JR.. 
and  WILLIAM  GRIEBEL.  d.b.a. 
GRIEBEL'S  TRUCKING,  a  partnership, 
P.O.  Box  243.  Marengo.  IL  60152. 
Representative;  Robert  J.  Gill,  First 
Commercial  Bank  Bldg.,  410  Cortez  Rd. 
West,  Bradenton,  FL  33507.  Contract, 
irregular  such  commodities  as  are  dealt 
in  by  a  manufacturer  or  distributor  of 
road  construction  products  and  building 
materials,  except  commodities  in  bulk 
and  commodities  which  require  the  use 
of  specialized  equipment,  between  Elgin 
and  Hampshire,  IL  on  the  one  hand,  and, 
on  the  other  points  in  the  U.S.  under 
continuing  contract(s)  with  W.  R. 
Meadows,  Inc.  Supporting  shipper:  W.  R. 
Meadows,  Inc.,  P.O.  Box  543,  Elgin,  IL 
60120. 

MC  152322  (Sub-4-1),  fded  December 
4. 1980.  Applicant;  B&D  TRUCKING 
CORPORATION.  8730  Chesaning  Rd.. 
Chesaning.  MI.  Representative:  David 
Earl  Tinker,  1000  Connecticut  Avenue, 
N.W.,  Suite  1200.  Washington.  D.C. 
20036.  Meats,  meat  products,  meat 
byproducts,  and  commodities  dealt  in. 
bought,  and/or  distributed  by  Peet 
Packing  Company,  between  points  in 
the  U.S.  under  continuing  contract(s) 
with  Peet  Packing  Company  of 
Chesaning.  MI.  An  underlying  ETA 
seeks  120  days  authority.  Peet  Packing 
Company,  1100  N.  Line  Street, 
Chesaning,  MI  48616. 

MC  138420  (Sub-4-2TA),  filed 
December  4, 1980.  Applicant:  CHIZEK 
ELEVATOR  &  TRANSPORT,  INC.. 
Route  1,  P.O.  Box  147.  Cleveland.  WI 
53063.  Representative:  Wayne  W. 
Wilson.  150  East  Oilman  St.,  Madison, 
WI  53703.  Such  commodities  as  are 
dealt  in  or  used  by  manufacturers. 


converters,  printers,  and  distributors  of 
paper  and  paper  products  (except 
commodities  in  bulk),  between  points  in 
OH  on  the  one  hand,  and,  on  the  other, 
points  in  WI.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shippers: 
Continental  Group,  Inc. — Continental 
Forest  Industries — Fiberdrum  Division, 
1200  Harger  Road,  Suite  Oak  Brook.  II 
60521;  Rhinelander  Paper  Company,  Inc., 
515  W.  Davenport  St.,  Rhinelander,  WI 
54501. 

MC  2277  {Sub-4-5).  filed  December  3. 
1980.  Applicant:  FRUTH  MOTOR 
TRUCK  SERVICE.  INC..  720  Scheel 
Street.  P.O.  Box  992,  Belleville,  IL  62221. 
Representative:  Leslieann  G.  Maxey,  907 
South  Fourth  St.,  Springfield,  IL  62703. 
General  commodities  from  points  in  the 
State  of  NJ  to  the  facilities  of  WAL- 
MART  Corporation  at  Bentonville.  AK 
and  Searcy,  AK.  Supporting  shipper; 
WAI^MART  Corporation.  Bentonville. 
AK  72712. 

MC  105501  (Sub-4-5TA).  filed 
December  4. 1980.  Applicant; 
TERMINAL  WAREHOUSE  COMPANY. 
1851  Raddison  Road  N.E..  Blaine.  MN 
55434.  Representative:  Joseph  J.  Dudley, 
Dudley  and  Smith,  W-1260  First 
National  Bank  Bldg..  Saint  Paul.  MN 
55101.  General  Commodities  (except  in 
Bulk)  between  lA.  IL,  IN,  KS,  MI,  MN, 
MO,  ND,  NE,  OH,  MT.  CO.  SD.  WL 
Restricted  to  traffic  originating  at.  or 
destined  to  the  facilities  used  by  The 
Pillsbury  Company,  and  its  subsidiaries. 
Supporting  shipper:  The  Pillsbury 
Company.  608  Second  Ave.  South, 
Minneapolis,  MN  55402. 

MC  42537  (Sub-4-lTA),  filed 
December  4. 1980.  Applicant:  CASSENS 
TRANSPORT  COMPANY.  P.O.  Box  468. 
Edwardsville.  IL.  Representative: 
Donald  W.  Smith.  P.O.  Box  40248. " 
Indianapolis,  IN  46240.  Motor  vehicles. 
from  Chicago,  IL  to  points  in  MN,  ND, 
and  SD.  Supporting  shipper: 
Volkswagen  of  America,  Inc.,  Sylvan 
Avenue,  Englewood  Cliffs,  NJ  07632. 

MC  127079  (Sub-4-lTA).  filed 
December  5, 1980.  Applicant:  G  &  M 
COACHES,  INC.,  1536  Fuller.  S.E.. 
Grand  Rapids,  MI  49507.  Representative: 
Robert  E.  McFarland,  2655  Coolidge, 
Suite  201A,  Troy,  MI  48084.  Passengers 
and  their  baggage,  in  special  and 
charter  operations,  in  round-trip 
pleasure  and  sightseeing  tours. 
beginning  and  ending  at  points  in 
Oceana,  Newaygo,  Mecosta,  Isabella, 
Muskegon,  Montcalm,  Gratiot,  Ionia, 
Kent,  Ottawa,  Mason,  Lake,  Osceola, 
Allegan  and  Barry  Counties,  MI,  and 
extending  to  points  in  the  U.S.  (except 
HI).  There  are  7  statements  of  support. 
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MC  116273  (Sub-4-6TA).  filed 
December  5. 1980.  Applicant:  D  &  L 
TRANSPORT.  INC.,  3800  Larami,  Cicero, 
IL  60650.  Representative:  William 
Lavery,  (same  as  applicant).  Castor  Oil 
in  bulk,  in  tank  vehicles,  from  New 


Walworth  County,  WI,  on  the  one  hand, 
and  on  the  other  points  in  and  east  of 
MT,  WY,  CO,  and  NM.  Supporting 
shipper:  Leisure  Recreational  Products, 
Geneva.  WI  53147. 

K^r  mccB  fC,,K_/l_i9TAl    filoH 


MC  138824  (Sub-4-4TA),  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS,  INC.,  P.O.  Box  104, 
Waukegan,  IL  60085.  Representative: 
Paul  J.  Maton,  10  S.  LaSalle  St.,  Rm. 
1620,  Chicago,  IL  60603.  Contract, 
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Nashville,  TN;  Greeley,  CO;  Dallas,  TX; 
and  Chicago,  IL  under  continuing 
contract(s)  with  Hydro-Dynamics,  Inc. 
Supporting  shipper;  Hydro-Dynamics, 
Inc..  2000  Industrial  Blvd.  Lake  Havasu 
City,  AZ  86403. 


MC  150798  (Sub-4-3),  filed  December 
2,  1980.  Applicant:  CKR  TRANSPORT. 
LTD..  P.O.  Box  599,  Elmhurst.  IL  60126. 
Representative:  D.  R.  Beeler.  1261 
Columbia  Ave..  Franklin.  TN  37064. 
Chemcials,  drugs,  toilet  preparations, 


TRUCKING.  INC..  P.O.  Box  201.  Mead. 
NE  68041.  Applicant's  representative:  A. 
J.  Swanson,  Quaintance  &  Swanson, 
P.O.  Box  1103.  226  N.  Phillips  Avenue. 
Sioux  Falls.  SD  57101.  (1)  Irrigation 
equipment  and  manufactured  metal 
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MC  116273  (Sub-4-6TA),  filed 
December  5, 1980.  Applicant:  D  &  L 
TRANSPORT,  INC.,  3800  Larami,  Cicero, 
IL  60650.  Representative:  William 
Lavery,  (same  as  applicant).  Castor  Oil 
in  bulk,  in  tank  vehicles,  from  New 
York,  NY  and  its  commercial  zone  to 
Dover,  OH.  Supporting  shipper:  Union 
Camp  Corporation,  1600  Valley  Road, 
Wayne,  NJ  07470. 

MC  133689  (Sub-4-53),  filed  December 
5. 1980.  Applicant:  OVERLAND 
EXPRESS,  INC.,  8651  Naples  St.  NE, 
Blaine,  MN  55434.  Representative: 
Robert  P.  Sack,  P.O.  Box  6010,  West  St. 
Paul,  MN  55118.  Such  merchandise  as  is 
dealt  in  by  wholesale,  retail  and  chain 
grocery  and  food  business  houses  and  in 
connection  therewith,  equipment, 
materials  and  supplies  used  in  the 
conduct  of  such  business (except 
commodities  in  bulk)  between  points  in 
the  U.S.  in  and  east  of  ND,  SD,  NE,  KS, 
OK,  and  TX,  restricted  to  the  shipments 
originating  at  or  destined  to  the  TOPCO 
Associates  and/or  its  members. 
Supporting  shipper:  Topco  Associates, 
Inc.,  7711  Gross  Point  Road.  Skokie,  IL 
60077. 

MC  133689  (Sub-4-54TA),  filed 
December  5, 1980.  Applicant: 
OVERLAND  EXPRESS,  INC.,  8651 
Naples  St.  NE,  Blaine,  MN  55434. 
Representative:  Robert  P.  Sack,  P.O.  Box 
6010,  West  St.  Paul,  MN  55118.  General 
commodities  (except  Classes  A  and  B 
explosives,  household  and  commodities 
in  bulk),  from  the  facilities  of  The 
Charter  Oaks  Shippers  Cooperative 
Association  at  West  Haven,  CT  to 
points  in  and  east  of  ND,  SD,  NE,  KS, 
MO,  AR,  and  LA.  Supporting  shipper: 
The  Charter  Oaks  Shippers  Cooperative 
Association,  Berlin,  CT. 

MC  69833  (Sub-4-12],  filed  December 
4, 1980.  Applicant:  ASSOCIATED 
TRUCK  LINES,  INC..  200  Monroe 
Avenue,  NW — 6th  Floor,  Grand  Rapids, 
MI  49503.  Representative:  Harry  Pohlad 
(same  address  as  applicant).  Common, 
regular;  General  Commodities  (except 
those  of  unusual  value.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk;  and  those  requiring  special 
equipment),  serving  the  points  of 
Midland,  MI,  and  Mt.  Pleasant,  MI,  as 
off-route  points  in  connection  with 
carrier's  authorized  regular  route 
operations.  Underlying  ETA  seeks  120 
days  authority.  There  are  eight 
supporting  shippers. 

MC  103993  (Sub-4-25TA),  filed 
December  3, 1980.  Applicant:  MORGAN 
DRIVE-AWAY,  INC.,  28651  U.S.  20 
West,  Elkhart,  IN  46515.  Representative: 
James  B.  Buda  (address  same  as 
applicant).  Motor  Vehicles  between 


Walworth  County,  WI,  on  the  one  hand, 
and  on  the  other  points  in  and  east  of 
MT,  WY.  CO,  and  NM.  Supporting 
shipper:  Leisure  Recreational  Products. 
Geneva.  WI  53147. 

MC  133566  (Sub-4-12TA),  filed 
December  4, 1980.  Applicant: 
GANGLOFF  &  DOWNHAM 
TRUCKING,  P.O.  Box  479,  Logansport, 
IN  46947.  Representative:  Daniel  O. 
Hands,  Suite  200,  205  W.  Touhy  Av.. 
Park  Ridge,  IL  60068.  Packaging 
materials  and paperboard  cartons, 
between  Bow,  NH,  on  the  one  hand, 
and.  on  the  other,  points  in  the  US 
(except  AK  and  HI).  Supporting  shipper: 
Universal  Packaging  Corporation,  P.O. 
Box  918,  Concord,  NH  03301. 

MC  152996  (Sub-4-1),  filed  December 
4,  1980.  Applicant:  B&I  TRUCKING, 
INC.,  1509  No.  Main.  Georgetown,  IL 
61846.  Representative:  Robert  T.  Lawley, 
300  Reisch  Bldg.,  Springfield,  IL  62701. 
Contract,  Irregular:  Personal  care, 
health,  drug  and  grooming  products,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
said  commodities,  between  points  in  the 
U.S.,  under  continuing  contracts  with 
A.T.I.,  Inc.  An  underlying  E/T/A  seeks 
120  days  authority.  Supporting  shipper: 
A.T.I.,  Inc.,  800  So.  Gilbert,  Danville,  IL 
61832. 

MC  139994  (Sub-4-lTA),  filed 
December  4,  1980.  Applicant:  JIM  AND 
BOB  STENGEL  d.b.a,  STENGEL 
TRUCKING,  Box  321,  Minnesota  Lake, 
MN  56058.  Representative:  William  J. 
Gambucci,  Suite  M-20,  400  Marquette 
Ave.,  Minneapolis,  MN  55401.  Animal 
pelts,  from  Denver,  CO;  Sioux  Falls,  SD; 
Albert  Lea,  MN;  Chicago,  IL;  Detroit,  MI; 
Boston,  MA;  New  York,  NY  and  San 
Angelo,  TX,  to  Camden,  ME; 
Gloversville,  NY;  San  Antonio  and  Ft. 
Worth,  TX;  Denver  and  Eaton,  CO; 
Albert  Lea,  MN:  Los  Angeles,  CA,  and 
Winchester,  NH.  A  corresponding  ETA 
seeks  120  days  authority.  Supporting 
shippers:  Southern  Woo!  and  Skin 
Company,  Box  7266,  San  Antonio,  TX 
78207,  Wilson  Foods  Corp.,  4545  North 
Lincoln  Blvd.,  Oklahoma  City,  OK  73105; 
Deifik  Trading  Corporation,  Box  2524, 
Fort  Worth.  TX  76113. 

MC  138824  (Sub-4-4TA),  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS.  INC..  P.O.  Box  104, 
Waukegan,  IL  60085.  Representative: 
Paul  J.  Maton,  10  S.  LaSalle  St.,  Rm. 
1620,  Chicago.  IL  60603.  Contract, 
irregular;  Glass  containers,  from 
Burlington,  WI  to  Eau  Claire,  WI,  under 
continuing  contract  with  Eau  Claire 
Packing  Company.  Supporting  shipper: 
Eau  Claire  Packing  Company,  7600  Lynn 
St.,  Eau  Claire,  WI  49111. 


MC  138824  (Sub-4-4TA),  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS,  INC.,  P.O.  Box  104, 
Waukegan,  IL  60085.  Representative: 
Paul  J.  Maton.  10  S.  LaSalle  St.,  Rm. 
1620,  Chicago,  IL  60603.  Contract. 
irregular;  (1)  Wood  doors,  from 
Plymouth.  IN  to  points  in  IL,  KY,  MI, 
OH.  WI.  MN.  MO.  NE.  ND  and  SD;  and 
(2)  hardboard  door  skins,  from 
Plymouth.  IN  to  Sunbury.  PA.  under 
continuing  contract  with  Young  Door 
Company.  Supporting  shipper:  Young 
Door  Company,  P.O.  Box  700,  Plymouth. 
IN  46563. 

MC  138824  (Sub-4-4TA).  filed 
December  4, 1980.  Applicant:  REDWAY 
CARRIERS.  INC.,  P.O.  Box  104. 
Waukegan.  IL  60085.  Representative: 
Paul  J.  Maton.  10  S.  LaSalle  St..  Rm. 
1620.  Chicago.  IL  60603.  Contract, 
irregular;  Automotive  supplies,  spring 
assemblies,  cushions  and  backs,  from 
Vincennes,  IN  to  the  facilities  of 
American  Motors  Corp.  at  Detroit,  MI, 
under  continuing  contracts  with  Hoover 
Universal.  Supporting  shipper:  Hoover 
Universal,  2525  W.  6th  St..  Vincennes. 
IN  47591. 

MC  152978  (Sub-4-lTA).  filed 
December  3, 1980.  Applicant:  GEORGE 
L.  POWELL,  356  Dale  Rd.,  Beaverton,  MI 
48612.  Representative:  Edward 
Malinzak,  900  Old  Kent  Bldg.  Grand 
Rapids.  MI  49503.  Contract;  Irregular: 
General  commodities  (except  in  bulk) 
between  points  in  CA,  IL  and  MI,  under 
a  continuing  contract  with  Michigan 
Maple  Block  Company.  Supporting 
shipper:  Michigan  Maple  Block 
Company,  P.O.  Box  245.  Petoskey,  MI 
49770. 

MC  136635  (Sub-4-12TA),  filed 
December  5, 1980.  Applicant: 
UNIVERSAL  CARTAGE,  INC.,  640  W. 
Ireland  Road,  South  Bend,  IN  46680. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248,  Indianapolis,  IN  46240.  Iron 
and  steel  articles  between  the  facilities 
of  Jones  &  Laughlin  Steel  Corporation  at 
Indianapolis,  IN,  on  the  one  hand,  and, 
on  the  other,  points  in  CA,  AZ.  OR.  and 
WA.  Supporting  shipper:  Jones  & 
Laughlin  Steel  Corporation,  2301  S.  Holt 
Road,  Indianapolis.  IN  46241. 

MC  152935  (Sub-4-lTA),  filed 
December,  5. 1980.  Applicant:  HILL-ROM 
COMPANY.  INC..  Highway  46, 
Batesville,  IN  47006.  Representative: 
Edward  F.  Schiff.  1333  New  Hampshire 
Avenue,  Suite  400,  Washington,  DC 
20036.  Complete  waterbedding  such  as 
bedsheets,  pillowcases,  comforters, 
bedspreads,  mattress  pads  and  other 
such  bedding  used  for  waterbeds  from 
Lake  Havasu  City,  AZ  to  points  in 
Bristol.  WI;  Houston.  TX;  Memphis,  TN; 


Nashville,  TN;  Greeley,  CO:  Dallas,  TX; 
and  Chicago,  IL  under  continuing 
contract(s)  with  Hydro-Dynamics,  Inc. 
Supporting  shipper:  Hydro-Dynamics, 
Inc.,  2000  Industrial  Blvd,  Lake  Havasu 
City,  AZ  86403. 

MC  145703  (Sub-4-lTA),  filed 
December  3, 1980.  Applicant:  FRL 
TRANSPORTATION,  INC.,  96  Doty 
Street,  Fond  du  Lac,  WI  54935. 
Representative:  James  Kiepke,  96  Doty 
Street,  Fond  du  Lac,  WI  54935.  Contract; 
Irregular:  (1)  Doors,  windows,  materials, 
equipment,  and  supplies  used  or  useful 
in  the  manufacture,  sale,  or  distribution 
from  Fond  du  Lac  County.  WI.  to  points 
in  the  U.S.  (except  AK  and  HI). 
Restricted  to  service  performed  under  a 
continuing  contract(s)  with  The 
Combination  Door  Company.  Supporting 
shipper:  The  Combination  Door 
Company,  1000  Morris  Street.  Fond  du 
Lac,  WL 

MC  142059  (Sub-4-12TA),  filed 
December  3, 1980.  Applicant: 
CARDINAL  TRANSPORT,  INC.,  P.O 
Box  911,  Joliet,  IL  60434.  Representative: 
Jack  Riley  (same  address  as  applicant). 
Adhesives  in  packages  from  Paxton,  IL 
to  points  in  the  U.S.  (except  AK  and  HI). 
Supporting  shipper:  Krause  Milling  Co., 
P.O.  Box  1156,  Milwaukee.  WI  53201. 

MC  152756  (Sub-4-lTA),  filed 
November  28. 1980.  Applicant:  A.F.    'v 
TRUCKING.  LTD..  P.O.  Box  346. 
Grndthal,  Manitoba,  Canada  Roa  oRo. 
Representative:  Richard  P.  Anderson. 
502  First  National  Bank  Bldg..  Fargo,  ND 
58126.  Contract;  irregular:  (1)  Cat  litter, 
from  Mounds,  IL.  to  ports  of  entry 
between  the  U.S.  and  Canada  at 
Pembina.  ND  and  Noyes  and  Warroad, 
MN;  (2)  coffee  creamer  from  Huntley,  IL 
to  ports  of  entry  between  the  U.S.  and 
Canada  at  Pembina,  ND  and  Noyes  and 
Warroad,  MN;  (3)  rice,  from  Crowley, 
LA  to  ports  of  entry  between  the  U.S. 
and  Canada  at  Pembina,  ND  and  Noyes 
and  Warroad,  MN,  under  contract  with 
Westfair  Foods.  Ltd.,  of  Winnipeg, 
Manitoba,  Canada.  A  120  day  ETA  has 
been  filed.  Supporting  shipper:  Westfair 
Foods.  Ltd.,  101  Weston  St..  Winnipeg. 
Manitoba.  Canada  R3C  281. 

MC  152936  (Sub-4-1).  filed  December 
3. 1980.  Applicant:  ADIA 
CORPORATION.  13101  South  Torrence 
Ave.,  Chicago.  IL  60633.  Representative: 
Daniel  C.  Sullivan,  10  S.  LaSalle  St., 
Suite  1600.  Chicago,  IL  60603.  Motor 
vehicles,  between  points  in  IL,  IN,  MI, 
OH,  and  WI.  on  the  one  hand,  and,  on 
the  other,  points  in  OR  and  WA.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Mazda 
Motors  of  America  (Central),  Inc.,  3040 
East  Ana  Street,  Compton,  CA.  90221. 


MC  150798  (Sub-4-3),  filed  December 
2,  1980.  Applicant:  CKR  TRANSPORT. 
LTD..  P.O.  Box  599,  Elmhurst.  IL  60126. 
Representative:  D.  R.  Beeler,  1261 
Columbia  Ave..  Franklin,  TN  37064. 
Chemcials,  drugs,  toilet  preparations, 
health  care  items,  foodstuffs,  and 
materials  and  supplies  used  in  the 
manufacture  of  the  aforementioned 
between  the  facilities  of  Alberto-Culver 
Company  at  Melrose  Park,  IL:  Buffalo, 
NY;  Fredonia,  NY;  and  Milltown,  NJ  on 
the  one  hand  and  points  in  MO,  NE,  CO, 
KS,  VA,  NV,  WA,  CA,  OR,  MA,  NY,  MD, 
GA,  and  PA  on  the  other.  Supporting 
shipper:  Alberto-Culver  Company,  2525 
Armitage  Avenue,  Chicago.  IL  60160. 

MC  55896  (Sub-4-lOTA),  filed 
December  2, 1980.  Applicant:  R-W 
SERVICE  SYSTEM,  INC.,  20225 
Goddard  Road,  Taylor,  MI  48180. 
Representative:  George  E.  Batty  (same 
address  as  applicant).  Glassware, 
components,  color  TV  picture  tubes 
(referred  to  as  face  plates  and  funnels), 
from  Bluffton,  IN  to  Chicago,  IL  and  its 
Commercial  Zone.  Supporting  shipper: 
Rauland  Division.  Zenith  Radio 
Corporation,  2407  W.  North  Avenue, 
Melrose  Park,  IL  60160. 

MC  51146  (Sub-4-57TA),  filed 
December  2, 1980.  Applicant: 
SCHNEIDER  TRANSPORT,  INC..  P.O. 
Box  2298.  Green  Bay.  WI  54306. 
Representative:  Matthew  J.  Reid  (same 
address  as  applicant).  General 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
Classes  A  and  B  explosives]  from 
Northfield.  IL  to  St.  Paul,  MN; 
Chattanooga,  TN;  and  Jacksonville,  FL. 
restricted  to  traffic  originating  at  or 
destined  to  the  facilities  of  Foremost- 
McKesson.  Inc.  Supporting  shipper: 
Foremost-McKesson,  Inc.,  One  Post  St., 
Crocker  Plaza,  San  Francisco,  CA  94104. 

MC  120184  (Sub-4-3TA),  filed 
December  2, 1980.  Applicant:  PEP  LINES 
TRUCKING  CO.,  32600  Dequindre  Road, 
Warren,  MI  48092.  Representative:  J.  A. 
Kundtz,  1100  National  City  Bank  Bldg.. 
Cleveland,  OH  44114.  Motor  vehicle 
parts,  between  points  in  Wayne  County. 
MI.  on  the  one  hand,  and,  on  the  other, 
points  in  the  Lower  Peninsula  of  MI. 
Supporting  shipper:  Ford  Motor 
Company,  One  Parklane  Blvd.,  200 
Parkland  Twrs.  East,  Dearborn,  MI 
48126. 

THE  FOLLOWING  APPLICATIONS 
WERE  FILED  IN  REGION  5.  SEND 
PROTESTS  TO:  CONSUMER 
ASSISTANCE  CENTER,  INTERSTATE 
COMMERCE  COMMISSION,  P.O.  BOX 
17150,  FORT  WORTH,  TX  76102. 

MC  5227  (Sub-5-12TA),  filed 
December  9, 1980.  Applicant:  ECKLEY 


TRUCKING,  INC..  P.O.  Box  201,  Mead, 
NE  68041.  Applicant's  representative:  A. 
J.  Swanson,  Quaintance  &  Swanson. 
P.O.  Box  1103.  226  N.  Phillips  Avenue. 
Sioux  Falls.  SD  57101.  (1)  Irrigation 
equipment  and  manufactured  metal 
articles,  from  Platte  County,  NE  to 
points  in  GA,  AL,  NC,  SC,  LA,  TX,  OK. 
AR,  OR,  WA,  ID.  WY,  MT.  ND,  SD,  lA, 
MN,  WI,  MI,  KS,  MO,  IL,  IN,  and  VA 
and  (2)  materials  and  supplies  used  in 
the  manufacture  or  distribution  of 
commodities  named  in  (1)  above,  from 
Alton  and  Quincy,  IL;  St.  Paul, 
Minneapolis.  MN;  Sioux  City  and 
Davenport,  lA;  Philadelphia,  MS;  Los 
Angeles,  CA;  Beloit,  WI:  Macon,  GA; 
Pueblo,  CO:  Kansas  City,  MO; 
Birmingham,  AL;  and  Sinking  Springs, 
PA;  and  points  in  their  respective 
commercial  zones,  to  Platte  County.  NE. 
Supporting  shipper:  Lindsay 
Manufacturing  Company,  Inc.,  Box  156, 
Lindsay,  NE  68601. 

MC  11592  (Sub-5-6TA),  filed 
December  9, 1980.  Applicant:  BEST 
REFRIGERATED  EXPRESS,  INC.,  P.O. 
Box  7365,  824  Livestock  Exchange  Bldg., 
Omaha,  NE  68107.  Representative:  F.  E. 
Myers,  P.O.  Box  7365,  Omaha,  NE  68107. 
Meats,  meat  products,  meat  by-products 
and  articles  distributed  by  meat  packing 
houses,  as  defined  in  Sections  A  and  C 
of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766 
(except  commodities  and  hides  in  bulk, 
in  tank  vehicles).  From  Hillsborough 
County  in  FL  to  points  in  GA,  AL,  LA, 
AR,  MS.  TN.  KY  and  OH.  Supporting 
shipper:  Lykes  Bros.  Meat  Company. 
P.O.  Box  518.  Plant  City.  FL  33566. 

MC  114211  (Sub-5-22TA),  filed 
December  10, 1980.  Applicant:  WARREN 
TRANSPORT,  INC.,  P.O.  Box  420, 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren,  P.O.  Box  420, 
Waterloo,  lA  50704.  General 
commodities  (except  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI).  Restriction:  Restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  of  or  used  by  Ardan,  Inc., 
Supporting  shipper:  Ardan.  Inc.,  2320 
Euclid  Avenue,  Des  Moines,  lA  50310. 

MC  114211  (Sub-5-23TA).  filed 
December  10. 1980.  Applicant:  WARREN 
TRANSPORT.  INC..  P.O.  Box  420. 
Waterloo.  lA  50704.  Representative: 
Adelor  J.  Warren.  P.O.  Box  420, 
Waterloo.  lA  50704.  Such  commodities 
as  are  dealt  in  or  used  by  manufacturers 
and  distributors  of  clay  products,  from 
Henderson.  TX.  to  points  in  LA.  IL,  MN. 
and  NE.  Supporting  shipper:  United 
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Brick  and  Tile,  P.O.  Box  654,  Des 
Moines,  lA  50303. 

MC  114211  {Sub-5-24TA),  filed 
December  10, 1980.  Applicant:  WARREN 
TRANSPORT,  INC.,  P.O.  Box  420. 


Inc..  Kansas  City,  MO.  Supporting 
shipper:  RoH'n  Grow  Lawns,  3125 
Wyandotte,  Kansas  City,  MO  64111. 

MC  152021  (Sub-5-lOTA),  filed 
December  9, 1980.  Applicant:  IMPALA 


General  commodities  (except  classes  A 
and  B  explosives),  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those 
requiring  special  equipment,  between 
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FREEDOM  TRUCKING.  INC..  P.O.  Box 
68, 125  Vinita  Road.  Nowata,  OK  74048. 
Representative:  Larry  D.  Douglas,  P.O. 
Box  711, 135  E.  Emma,  Springdale,  AR 
72764.  Contract;  Irregular:  Frozen  meats 
from  points  in  lA,  NE,  WI,  MN,  IL,  IN, 

CA    and  MO  tn  thp  Statp  nf  TX  iinHpr 


and  those  requiring  special  equipment), 
between  Shreveport,  LA  and  Dallas,  TX, 
over  U.S.  Hwy  80,  serving  all 
intermediate  points.  Supporting  shipper: 
There  are  nine  supporting  shippers. 
Applicant  intends  to  tack  and  interline. 


vehicles,  from  Enid,  OK  to  Springfield, 
IL.  Supporting  shipper:  The  Pillsbury 
Company,  515  E.  Spruce,  Enid,  OK  73701. 

MC  117119  (Sub-5-45TA),  filed 
December  12, 1980.  AppHcant:  WILLIS 
SHAW  FROZEN  EXPRESS.  INC..  P.O. 
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Brick  and  Tile.  P.O.  Box  654.  Des 
Moines,  lA  50303. 

MC  114211  {Sub-5-24TA),  filed 
December  10. 1980.  Applicant:  WARREN 
TRANSPORT.  INC..  P.O.  Box  420, 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren,  P.O.  Box  420, 
Waterloo,  lA  50704.  General 
commodities  (except  Classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission),  between 
points  in  the  U.S.  Restriction:  Restricted 
to  the  transportation  of  shipments  from, 
to  or  between  the  facilities  of  or  used  by 
Northwestern  Bell  Telephone  Co.,  Inc., 
or  its  affiliates.  Supporting  shipper: 
Northwestern  Bell  Telephone  Co.,  Inc., 
312  South  Cliff  Avenue,  Sioux  Falls,  SD 
57103. 

MC  135797  (Sub-5-89TA),  filed 
December  10. 1980.  Applicant:  J.  B. 
HUNT  TRANSPORT,  INC..  P.O.  Box  130, 
Lowell.  AR  72745.  Representative:  Paul 
R.  Bergant,  Esq.  (address  same  as 
applicant).  (1)  Filters,  filter  parts  and 
water  purifying  compounds  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  of  (1)  above, 
between  OK  and  points  in  the  U.S. 
(excpet  AK  and  HI).  Supporting  shipper: 
Perry  Filters.  6420  So.  Air  Depot. 
Oklahoma  City,  OK  73115. 

MC  135797  (Sub-5-90TA).  filed 
December  12, 1980.  Applicant:  J.  B. 
HUNT  TRANSPORT,  INC.,  P.O.  Box  130, 
Lowell,  AR  72745.  Representative:  Paul 
R.  Bergant,  Esq.  (address  same  as 
applicant).  Such  commodities  as  are 
dealt  in  by  wholesale  and  retail 
discount,  variety  and  department  stores, 
between  points  in  the  U.S.  (except  AK 
and  HI).  Restricted  to  traffic  moving  for 
the  account  of  E.  S.  Originals. 
Supporting  shipper:  E.  Sr  Originals.  Inc.. 
20  W.  33rd  Street.  New  York.  NY  10001. 

MC  144510  (Sub-5-2TA),  filed 
December  10, 1980.  Applicant:  JERRY  J. 
KOBS,  INC.,  131  Bridge  Court,  Sgt.  Bluff. 
lA  51054.  Representative:  Edward  A. 
O'Donnell,  1004  29th  Street,  Sioux  City, 
lA  51104.  Non-Exempt  Food  or  Kindred 
Products,  as  described  in  Item  20  of  the 
STCC  Tariff  From  Plymouth  and 
Woodbury  Ctys.  lA,  To  points  in  CT, 
DC,  DE,  MA.  MD,  ME,  NH,  NJ,  NY.  PA, 
RI,  VA.  VT.  WV. 

MC  150008  (Sub-5-3TA),  filed 
December  9, 1980.  Applicant:  KUELLA, 
INCORPORATED,  a  Missouri 
corporation.  Route  2,  King  City,  MO 
64463.  Representative:  Lee  Reeder, 
Michael  A.  Knepper,  1221  Baltimore 
Avenue,  Suite  310,  Kansas  City,  MO 
64105.  Contract:  irregular:  Grass  seed 
and  fertilizer  products  between  points 
in  the  U.S.  except  AK  and  HI,  under 
continuing  contracts  with  Roll'n  Grown 
Lawns,  a  Division  of  Memorial  Heritage. 


Inc.,  Kansas  City,  MO.  Supporting 
shipper:  Roll'n  Grow  Lawns,  3125 
Wyandotte,  Kansas  City,  MO  64111. 

MC  152021  (Sub-5-lOTA),  filed 
December  9, 1980.  Applicant:  IMPALA 
TRANSPORTATION  SERVICES.  INC.. 
P.O.  Box  678.  Irving.  TX  75060. 
Representative:  Larry  P.  Cardin  (same 
as  applicant).  Contract:  irregular:  Iron 
and  Steel  Articles,  NOI  (A)  between 
Dallas.  TX  and  all  points  in  the 
continental  U.S.  under  contract  with 
Church  and  Clark.  Inc..  (B)  between 
Lewisville,  TX  and  all  points  in  the 
continental  U.S.  under  contract  with 
Metal  Art  Stud,  Inc.  Supporting  shippers: 
(A)  Church  and  Clark  Inc..  13561  Denton 
Drive,  Dallas,  TX  75234.  (B)  Metal  Art 
Stud  Inc..  208  Railroad  Rd.,  Lewisville, 
TX  75067. 

MC  152764  (Sub-5-lTA),  filed 
December  10. 1980.  Applicant:  L.  V.  L. 
INC.,  P.O.  Box  762.  Jacksonville.  AR 
72076.  Representative:  Richard  L. 
Vassar,  President,  L.  V.  L.  Inc..  P.O.  Box 
762,  Jacksonville,  AR  72076.  Household 
appliances,  parts  and  accessories  for 
household  appliances,  TV  sets, 
recorders  (tape  or  wire)  parts  and 
accessories  for  recorders,  and  materials 
and  supplies  used  in  the  manufacture 
and  distribution  of  all  the  above  (except 
in  bulk)  between  Pulaski  County,  AR  on 
the  one  hand  and,  on  the  other,  points  in 
LA.  MS.  NM.  OK,  and  TX.  Supporting 
shipper:  Michael  A.  Roan,  Supervisor- 
Transportation  Services.  General 
Electric  Company.  6901  Lindsey  Road, 
Little  Rock.  AR  72206. 

MC  153010  (Sub-5-lTA),  filed 
December  10. 1980.  Applicant:  HEAVY 
HAUUNG,  INC.,  1100  West  Grand, 
Salina.  KS  67401.  Representative:  Clyde 
N.  Christey.  KS  Credit  Union  Bldg.,  1010 
Tyler.  Suite  llOL,  Topeka.  KS  66612. 
Contract:  irregular:  Iron  and  steel 
articles  (Part  1)  between  the  Denver.  CO 
Commercial  zone  and  points  in  WY,  KS, 
NE,  TX  and  MT.  (Part  2)  between  points 
in  Wyandotte  County,  KS  and  points  in 
NE,  OK,  TX.  MO.  CO  and  the 
commercial  zone  of  Salt  Lake  City,  UT. 
(Part  3)  from  points  in  TX,  IL.  NE  and  lA 
to  points  in  KS.  CO,  MO.  NE.  WY,  MT 
and  OK.  (Part  4)  between  the 
commercial  zone  of  Salt  Lake  City,  UT 
and  Wyandotte  County,  KS.  Supporting 
shipper:  Brown-Strauss  Corp..  a  division 
of  Azcon,  12075  E.  45th  Ave.,  Denver, 
CO  80239.  Brown-Strauss  Corp.,  14th  & 
Osage  Ave.,  Kansas  City,  KS. 

MC  153061  (Sub-5-lTA),  filed 
December  9, 1980.  Applicant:  JAMES  A. 
SCHENKER  d.b.a.  MERCHANTS 
DELIVERY  SERVICE.  1901  Hawthorne 
Street,  Dubuque,  lA  52001. 
Representative:  Carl  E.  Munson,  469 
Fischer  Building,  Dubuque,  lA  52001. 


General  commodities  (except  classes  A 
and  B  explosives),  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those 
requiring  special  equipment,  between 
points  in  Carroll  and  Jo  Davies  Counties, 
IL;  Dubuque  County,  lA;  and  Grant,  lA 
and  Lafayette  Counties,  WI.  Restriction: 
Restricted  to  shipments  having  no  single 
articles  or  package  weighing  in  excess 
of  100  pounds,  and  which  have  a  total 
weight  of  500  pounds  or  less  per 
shipment.  Supporting  shippers:  19. 

MC  153067  (Sub-5-lTA).  filed 
December  10. 1980.  Applicant:  BILL 
LUTZ  and  JOHN  COPELAND  d.b.a.  J&B 
TRUCKING.  301  N.  Main  Street, 
Springfield,  MO  65806.  Representative: 
Bruce  McCurry.  Dickey,  Allemann  & 
McCurry.  910  Plaza  Towers.  Springfield. 
MO  65804.  General  commodities  except 
commodities  in  bulk,  household  goods, 
commodities  of  unusual  value, 
commodities  requiring  special 
equipment  or  commodities  injurious  or 
contaminating  to  other  freight 
(restricted  to  shipments  having  a  prior 
or  subsequent  movement  by  rail) 
between  Springfield,  MO  on  the  one 
hand  and  points  in  AR  and  MO  within 
100  miles  of  Springfield.  MO  on  the 
other  hand.  Supporting  shipper:  Teters 
Floral  Products  Co.,  Inc.,  1425  South 
Lillian,  Bolivar,  MO  65613;  Marcaro 
International,  INc,  6200  North  Hiawatha 
Avenue,  Chicago,  IL  60646. 

MC  153079  (Sub-5^1TA).  filed 
December  10. 1980.  Applicant:  INTER- 
AMERICAN  EXPORT  IMPORT  CO.. 
INC.,  Johnson  Blvd.,  Ind.  Park,  Del  Rio. 
TX  78840.  Representative:  Severino 
Sanchez  Jr..  106  Hermosa.  Del  Rio,  TX 
78840.  Industrial  equipment,  agricultural 
implements,  tractors  components  and 
complete  units.  From  IL,  KY,  OH.  IN, 
TX,  and  MS,  to  the  Mexican  points  of 
entry  of  Laredo,  Eagle  Pass,  Del  Rio,  El 
Paso  and  Brownsville,  TX,  Nogalez,  AZ. 
Suporting  shipper:  International 
Harvester  Mexico  S.A..  Apartado  Postal 
131,  Saltillo.  Coahuila,  Mexico. 

MC  153080  (Sub-5-lTA).  filed 
December  10. 1980.  Applicant: 
FREEDOM  TRUCKING,  INC..  P.O.  Box 
68,  Nowata,  OK  74048.  Representative; 
Larry  D.  Douglas,  P.O.  Box  711, 
Springdale.  AR  72764.  Contract: 
irregular:  Restaurant  equipment  and 
products  used  in  the  manufacturing 
thereof  between  points  in  El  Paso,  TX, 
Jacksonville,  AL,  St.  Louis,  MO,  Los 
Angeles,  CA  and  Philadelphia,  PA  on 
the  one  hand  and,  on  the  other,  points  in 
the  U.S.  Supporting  shipper:  Falcon 
Products,  Inc.,  9387  Dielman  Industrial 
Drive,  St.  Louis,  MO  63132. 

MC  153080  (Sub-5-2TA),  filed 
December  12. 1980.  Applicant: 


FREEDOM  TRUCKING,  INC.,  P.O.  Box 
68, 125  Vinita  Road,  Nowata,  OK  74048. 
Representative:  Larry  D.  Douglas,  P.O. 
Box  711, 135  E.  Emma,  Springdale,  AR 
72764.  Contract:  Irregular:  Frozen  meats 
from  points  in  lA,  NE,  WI,  MN,  IL,  IN, 
CA.  and  MO  to  the  State  of  TX  under 
contract  for  Agri-Energy  Enterprises, 
Inc.  Supporting  shipper:  Agri-Energy 
Enterprises.  Inc.,  8918  Tesoro,  Suite  320, 
San  Antonio,  TX  78217. 

MC  200  (Sub-5-69TA),  filed  December 
12, 1980.  Applicant:  RISS 
INTERNATIONAL  CORPORATION, 
P.O.  Box  100.  215  W.  Pershing  Road, 
Kansas  City,  MO  64141.  Representative: 
H.  Lynn  Davis  (same  as  applicant). 
General  commodities,  (except 
household  goods  as  defined  by  the 
Commission,  and  classes  A  and  B 
explosives),  between  Chicago,  IL  and 
Flint,  MI.  Supporting  shipper:  J.C. 
Penney  Co.,  Inc.,  1301  Avenue  of  the 
Americas,  NYC,  NY  10019. 

MC  200  (Sub-5-70TA),  filed  December 
12, 1980.  Applicant:  RISS 
INTERNATIONAL  CORPORATION, 
P.O.  Box  100,  215  W.  Pershing  Road. 
Kansas  City,  MO  64141.  Representative: 
H.  Lynn  Davis  (same  as  applicant). 
Lumber  products  (hardwood  lumber, 
gunstock  blanks,  and  walnut  products), 
between  St.  Joseph,  MO,  on  the  one 
hand,  and,  on  the  other,  Ilion,  NY. 
Restricted  to  shipments  originating  at  or 
destined  to  facilities  used  by  Iowa 
Missouri  Walnut,  its  affiliates,  suppliers, 
or  vendors.  Supporting  shipper:  Iowa 
Missouri  Walnut,  2801  South  2nd,  St. 
Joseph,  MO  64503. 

MC  18080  (Sub-5-lTA).  filed 
December  12. 1980.  Applicant:  CONLEY 
TRUCK  UNE,  INC.,  P.O.  Box  313,  Wood 
River,  NE  68883.  Representative:  John  K. 
Walker,  P.O.  Box  313,  Wood  River.  NE 
68883.  Aluminum  and  plastic  pipe; 
irrigation  pipe  and  irrigation  systems, 
and  related  articles:  grain  storage  and 
grain  drying  equipment,  grain  augers 
and  conveyors  and  related  articles:  iron, 
steel,  and  aluminum  articles.  Between 
points  in  the  State  of  NE  on  the  one 
hand,  and  on  the  other,  points  in  the 
U.S.,  except  AK  and  HI.  Supporting 
shippers:  Heinzman  Mfg.,  Co,,  West 
Highway  30  Grand  Island,  NE  68801,  and 
Top  Flite  Corp.  West  Highway  34 
Aurora,  NE  68818. 

MC  29910  (Sub-5-70TA),  filed 
December  12, 1980.  Applicant:  ABF 
Freight  System,  Inc.,  301  South  Eleventh 
Street,  Fort  Smith,  AR  72901. 
Representative:  Joseph  K.  Reber 
(address  same  as  applicant).  Common: 
regular:  General  commodities  (except 
those  of  unusual  value.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk 


and  those  requiring  special  equipment), 
between  Shreveport,  LA  and  Dallas,  TX, 
over  U.S.  Hwy  80,  serving  all 
intermediate  points.  Supporting  shipper: 
There  are  nine  supporting  shippers. 
Applicant  intends  to  tack  and  interline. 

MC  41116  (Sub-5-29TA),  filed 
December  12,  1980.  AppUcant: 
FOGLEMAN  TRUCK  LINE,  INC.,  P.O. 
Box  1504,  Crowley,  LA  70526. 
Representative:  Byron  Fogleman,  P.O. 
Box  1504,  Crowley,  LA  70526.  Contract: 
irregular:  General  commodities  (except 
household  goods  and  class  A  and  B 
explosives),  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Boise  Cascade 
Corporation.  Supporting  shipper:  Boise 
Cascade  Corporation,  Assistant 
Manager — Transportation,  Cost  and 
Analysis,  P.O.  Box  7747,  Boise,  lA  83707. 

MC  58902  (Sub-5-2TA),  filed 
December  12, 1980.  Applicant:  MANLEY 
TRUCK  LINE,  INC.,  P.O.  Box  1575  SSS, 
Springfield,  MO  65806.  Representative: 
Frank  W.  Taylor,  Jr.,  1221  Baltimore 
Ave.,  Suite  600,  Kansas  City,  MO  64105. 
Common:  regular:  General  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  Classes  A  and  B 
explosives),  between  Joplin,  MO  and 
Fort  Smith,  AR,  serving  no  intermediate 
points  by  operating  from  Joplin  over  U.S. 
Hwy  71  to  Fort  Smith,  and  return  over 
the  same  route.  Applicant  proposes  to 
serve  the  commercial  zones  of  Joplin, 
MO  and  Fort  Smith,  AR  and  proposes  to 
tack  at  Joplin,  MO  and  to  interhne. 
There  are  22  supporting  shippers. 

MC  102567  (Sub-5-16TA),  filed 
December  12, 1980.  Applicant:  McNAIR 
TRANSPORT,  INC.,  4295  Meadow  Lane, 
Bossier  City,  LA  71111.  Representative: 
Mr.  Joe  C.  Day,  Vice  President — Traffic, 
13403  Northwest  Hwy.,  Suite  130, 
Houston,  TX  77040.  Sodium 
Hydrosulfide,  in  bulk,  in  tank  vehicles, 
from  Big  Lake,  TX  and  Wynnewood, 
OK,  to  all  points  in  FL.  Supporting 
shipper:  T  &  T  Chemical,  P.O.  Box  782, 
Ef  Dorado,  AR  71730. 

MC  111170 (Sub-5-8TA),  filed 
December  12, 1980.  Applicant: 
WHEEUNG  PIPE  LINE,  INC.,  301  N. 
Washington,  El  Dorado,  AR  71730. 
Representative:  Dennis  Ledet  (same 
address  as  applicant).  Hazardous 
Waste,  between  El  Dorado,  AR  and 
points  in  the  U.S.  Supporting  shipper: 
Ensco,  Inc.,  P.O.  Box  1975,  El  Dorado, 
AR  71730. 

MC  111401  (Sub-5-24TA),  filed 
December  12, 1980.  Applicant: 
GROENDYKE  TRANSPORT,  INC.,  2510 
Rock  Island  Blvd.,  P.O.  Box  632,  Enid, 
OK  73701.  Representative:  Victor  R. 
Comstock,  Vice  President,  Traffic  (same 
as  above).  Flour,  in  bulk,  in  tank 


vehicles,  from  Enid,  OK  to  Springfield, 
IL.  Supporting  shipper:  The  Pillsbury 
Company,  515  E.  Spruce,  Enid,  OK  73701. 

MC  117119  (Sub-5-45TA),  filed 
December  12. 1980.  AppHcant:  WILLIS 
SHAW  FROZEN  EXPRESS.  INC..  P.O. 
Box  188,  Elm  Springs,  AR  72728. 
Representative:  L.  M.  McLean  (same 
address  as  applicant).  Chemicals,  blood 
analysis  instruments,  supplies,  and 
parts  (except  commodities  in  bulk)  from 
Houston,  TX  to  Atlanta,  GA.  Supporting 
shipper:  Hycel,  Inc.,  P.O.  Box  36329, 
Houston,  TX  77036. 

MC  117119  (Sub-5-46TA),  filed 
December  12, 1980.  Applicant:  WILLIS 
SHAW  FROZEN  EXPRESS,  INC.,  P.O. 
Box  188,  Elm  Springs.  AR  72728. 
Representative:  L.  M.  McLean  (same 
address  as  appHcanf).  Foodstuffs 
(except  in  bulk)  from  Biloxi,  MS  to 
points  in  AZ,  CA.  NM,  NV,  and  UT. 
Supporting  shipper:  Dejean  Packing 
Company,  P.O.  Box  509.  Biloxi,  MS 
39533. 

MC  119399  (Sub-5-37TA),  filed 
December  12. 1980.  Applicant: 
CONTRACT  FREIGHTERS,  INC.,  P.O. 
Box  1375,  2900  Davis  Boulevard,  Joplin. 
MO  64801.  Representative:  Thomas  P. 
O'Hara  (same  address  as  applicant). 
Tires  pneumatic,  NOI,  inner  tubes,  flaps 
and  liners,  from  Charlotte,  NC  to  points 
in  AZ  and  CO.  Supporting  shipper: 
Discount  Tire  Co.,  Inc.,  4711  E.  Cactus 
Rd.,  Phoenix,  AZ  85032. 

MC  120302  (Sub-5-4TA),  filed 
December  12, 1980.  Applicant:  KNOX 
TRUCK  UNES,  INC..  P.O.  Box  12226. 
Grand  Prairie.  TX  75051.  Representative: 

D.  Paul  Stafford.  P.O.  Box  45538.  Dallas. 
TX  75245.  Iron  and  steel  articles: 
between  points  in  AL.  AR.  CO,  KS,  LA. 
NM.  OK,  and  TX.  Restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  Zelrich,  Dallas,  and  Houston,  TX,  and 
Central  Metals,  Houston,  TX.  Supporting 
shipper:  Zelrich  Steel  Company,  Inc., 
P.O.  Box  29667,  Dallas,  TX  75229,  8807 
Old  Liberty  Road,  Houston,  TX  and 
Central  Metals,  P.O.  Box  40114, 
Houston,  TX  77040. 

MC  124174  (Sub-5-33TA),  filed 
December  12, 1980.  Applicant:  MOMSEN 
TRUCKING  CO.,  13811  "L"  Street, 
Omaha,  NE  68137.  Representative:  Karl 

E.  Momsen,  13811  "L"  Street,  Omaha, 
NE  68137.  Ferrous  and  non-ferrous  metal 
products  having  value  for  remelting  and 
recycling  purposes  only,  between  all 
points  in  the  USA  for  the  shipper, 
Metalsco,  Inc.  Supporting  shipper(s): 
Metalsco,  Inc.,  Ill  West  Port  Plaza,  St. 
Louis.  MO  63141. 

MC  126118  (Sub-5-40TA),  filed 
December  12, 1980.  Applicant:  CRETE 
CARRIER  CORPORATION,  P.O.  Box 
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81228,  Lincoln,  NE  68501. 
Representative:  David  R.  Parker,  (same 
address  as  applicant).  Printed  matter, 
machinery,  and  supplies,  between 
Birmingham,  AL.  on  the  one  hand,  and, 
on  the  other,  pts  in  the  U.S.  (except  AK 


MC  138469  (Sub-5-3lTA),  filed 
December  11, 1980.  Applicant:  DONCO 
CARRIERS,  INC..  P.O.  Box  75354, 
Oklahoma  City,  OK  73107. 
Representative:  Jack  H.  Blanshan,  Suite 
200,  205  W.  Touhy  Avenue,  Park  Ridge, 


Street,  Oak  Park  Office  Building,  Suite 
210B,  Omaha,  NE  68114.  Meats,  and 
packinghouse  products,  from  the 
facilities  of  Dubuque  Packing  Co., 
Omaha.  NE  to  points  in  AZ,  CA,  FL,  GA, 
IL,  IN,  KY,  MN,  NV,  OR,  TX,  and  WA. 
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Hwy.  71  to  its  junction  with  MO  State 
Hwy.  7  then  over  MO  State  Hwy.  7  to  its 
junction  with  MO  State  Hwy.  13  then 
over  MO  Hwy.  13  to  its  junction  with 
U.S.  Hwy.  60  then  over  U.S.  Hwy.  60  to 
Poplar  Bluff,  and  return  over  the  same 


OK.  Supporting  shipper:  Paramount 
Forwarders,  Inc..  3164  Springfield,  P.O. 
Box  809,  DeSota,  TX  75115:  Lyon 
Household  Shipping,  Inc.,  P.O.  Box 
78004,  Los  Angeles,  CA  90016. 
MC  152813  fSub-5-lTAl.  filed 


and  Steel  Articles,  Pipe  and  related 
commodities,  between  points  in  OK,  and 
NM,  and  (2)  Iron  and  Steel  Articles.  Pipe 
and  related  commodities,  between 
points  in  TX,  on  the  one  hand,  and 
points  in  OK,  and  NM,  on  the  other 
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81228.  Lincoln,  NE  68501. 
Representative:  David  R.  Parker,  (same 
address  as  applicant).  Printed  matter, 
machinery,  and  supplies,  betwfeen 
Birmingham,  AL,  on  the  one  hand,  and, 
on  the  other,  pts  in  the  U.S.  (except  AK 
and  HI).  Supporting  shipper:  Wayne 
Dees  Mailing  Service,  Inc.,  Wayne  Dees, 
President.  2605  Commerce  Blvd., 
Birmingham,  AL  35210. 

MC  127306  (Sub-5-3TA),  filed 
December  12, 1980.  Applicant:  M.  W. 
McCURDY  &  CO.,  401  Nora"s  Lane, 
Houston,  TX  77022.  Representative: 
Daniel  O.  Hands,  Attorney  at  Law, 
Blanshan  &  Summerfield,  Suite  200.  205 
W.  Touhy  Ave.,  Park  Ridge,  IL  60068. 
Meat,  from  the  facilities  of  Portion-Trol 
Foods,  Inc.  at  or  near  Mansfield,  TX  to 
Haywood,  CA  and  points  in  its 
Commerical  Zone,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
named  destination.  Supporting  shipper: 
Portion-Trol  Foods,  Inc.,  812  S.  5th 
Avenue,  Mansfield,  TX  76063. 

MC  129032  (Sub-5-7TA),  filed 
December  12, 1980.  Applicant:  TOM 
INMAN  TRUCKING,  INC.,  5656  South 
129th  East  Ave.,  Tulsa,  OK  74145. 
Representative:  Jerry  Garland  (same 
address  as  applicant).  Such  iterns  as  are 
dealt  in  manufacturing  and  distribution 
of  chemicals  and  related  articles,  from 
Coffeyville,  KS  to  Portland,  OR; 
Phoenix,  AZ;  Olympia,  WA;  Seattle. 
WA;  Salt  Lake  City,  UT;  San  Diego,  CA: 
Los  Angeles,  CA;  Emeryville,  CA; 
Calexico,  CA;  and  Tuscon,  AZ. 
Supporting  shipper:  The  Sherwin 
Williams  Chemicals,  P.O.  Box  855. 
Coffeyville,  KS  67337, 

MC  129134  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  BILL 
CARLYLE  and  HOWARD  BARLOW 
d.b.a.  SAFEWAY  VAN  LINES.  600  N 
Main  Street,  Warrensburg,  MO  64093. 
Representative:  Bill  Carlyle,  P.O.  Box  25, 
Warrensburg,  MO  64093.  Household 
goods,  as  defined  by  the  Commission. 
between  points  in  Hickory  and  St.  Clair 
Counties,  MO.,  for  the  purpose  of 
packing  and  crating  Applicant  intends  to 
TACK.  Supporting  shipper:  None. 

MC  136888  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant: 
NORMAN  &  SON.  INC.,  7255  Avenue  N, 
Houston,  TX  77011.  Representative: 
Timothy  Mashburn,  P.O.  Box  2207, 
Austin,  TX  78768.  Asphalt  and  asphalt 
chunks,  in  dump  vehicles,  between 
points  in  TX  and  LA.  Supporting 
shipper:  Imco  Services,  A  Division  of 
Halliburton  Co.,  P.O.  Box  22605. 
Houston.  TX  77027;  and  Leanna 
Corporation,  1100  Milam  Bldg..  Suite 
2170,  Houston,  TX  77002. 


MC  138469  (Sub-5-3lTA).  filed 
December  11, 1980.  Applicant:  DONCO 
CARRIERS,  INC.,  P.O.  Box  75354. 
Oklahoma  City,  OK  73107. 
Representative:  Jack  H.  Blanshan,  Suite 
200,  205  W.  Touhy  Avenue,  Park  Ridge, 
II  60068.  Such  commodities  as  are  dealt 
in  or  used  by  confectioners  (except 
commodities  in  bulk),  between  points  in 
the  United  States  (except  AK  and  HI), 
restricted  to  the  transportation  of  traffic 
originating  at  or  destined  to  the  facilities 
of  Pangburn  Co.  Supporting  shipper: 
Pangburn  Co.,  P.O.  Box  15050,  Ft.  Worth. 
TX  76119. 

MC  138627  (Sub-5-8TA),  filed 
December  12, 1980.  Applicant: 
SMITHWAY  MOTOR  XPRESS,  INC., 
P.O.  BOX  404,  Fort  Dodge,  lA  50501. 
Representative:  Arlyn  L.  Westergren, 
Westergren  &  Hauptman,  P.C.  Suite  201, 
9202  West  Dodge  Road,  Omaha,  NE 
68114.  Iron  and  steel  articles  between 
the  facilities  of  North  Star  Steel 
Company  at  Monroe,  MI,  on  the  one 
hand,  and,  on  the  other,  points  in  AR. 
CO,  IL,  IN,  lA,  KS,  KY,  Ml,  MN,  MO,  NE, 
ND,  OH,  OK,  SD,  TN,  TX,  WI,  and  WY. 
Supporting  shipper:  North  Star  Steel 
Company,  2901  Metro  Drive, 
Minneapolis,  MN  55420. 

MC  145500  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  EAST 
TEXAS  CARTAGE  CO.,  3300  West 
Front  Street,  Tyler,  TX  75711. 
Representative:  Harry  F.  Horak,  Suite 
115,  5001  Brentwood  Stair  Road,  Fort 
Worth,  TX  76103.  Common;  regular: 
general  commodities  (except  those  of 
unusual  value.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  (1)  from  Mt.  Pleasant,  TX 
via  U.S.  271  to  1-30,  thence  via  1-30  to 
Texarkana,  AR,  and  return,  serving  all 
intermediate  points;  (2)  from  Texarkana, 
AR  via  U.S.  59  to  Atlanta,  TX,  and 
return,  serving  all  intermediate  points; 
(3)  from  Mt.  Pleasant,  TX  via  U.S.  271  to 
U.S.  67,  thence  via  U.S.  67  to  TX  77, 
thence  via  TX  77  to  Atlanta,  TX,  and 
return,  serving  all  intermediate  points; 
and  (4)  from  Pittsburg,  TX  via  TX  11  to 
Linden,  TX,  thence  via  U.S.  59  to 
Atlanta,  TX,  and  return,  serving  all 
intermediate  points.  Applicant  intends 
to  serve  the  commercial  zone  of  each 
authorized  point.  Supporting  shipper(s): 
There  are  8  supporting  shippers. 

Note. — Applicant  intends  to  tack  and 
interline. 

MC  146055  (Sub-5-8TA],  filed 
December  12,  1980.  Applicant:  DOUBLE 
"S"  TRUCKLINE,  INC.,  731  Livestock 
Exchange  Building,  Omaha,  NE  68107. 
Representative;  James  F.  Crosby,  James 
F.  Crosbv  &  Associates.  7363  Pacific 


Street,  Oak  Park  Office  Building.  Suite 
210B.  Omaha.  NE  68114.  Meats,  and 
packinghouse  products,  from  the 
facilities  of  Dubuque  Packing  Co., 
Omaha,  NE  to  points  in  AZ,  CA,  FL,  GA, 
IL,  IN,  KY,  MN.  NV.  OR,  TX.  and  WA. 
Supporting  shipper:  Dubuque  Packing 
Co..  4003  Dahlman  Avenue,  Omaha.  NE 
68107. 

MC  146078  {Sub-5-18TA),  filed 
December  12. 1980.  Applicant:  CAL- 
ARK,  INC..  854  Moline.  P.O.  Box  610. 
Malvern.  AR  72104.  Representative:  John 
C.  Everett.  140  E.  Buchanan.  P.O.  Box  A. 
Prairie  Grove.  AR  72753.  Metal 
containers,  from  the  facilities  of  the 
Thompson  Can  Company  at  or  near 
Dallas,  TX,  to  all  points  and  places  in 
AR,  OK,  MS,  LA,  and  TN.  Supporting 
shipper:  Thompson  Can  Company,  13401 
Denton  Drive,  Dallas,  TX  75234. 

MC  147147  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  RONALD 
R.  CREED.  R.R.  1,  Bern,  KS  66408. 
Representative:  Clyde  N.  Christey,  Ks 
Credit  Union  Bldg.,  1010  Tyler,  Suite 
llOL,  Topeka,  KS  66612.  Rock,  crushed 
rock  and  lime,  from  points  in  Pawnee 
and  Richardson  County,  NE  to  points  in 
Washington,  Nemaha,  Marshall  and 
Brown  Counties,  KS.  Supporting  shipper: 
Martin  Marietta  Aggregates,  Burchard. 
NE  68323. 

MC  147348  (Sub-5-4TA),  filed 
December  11, 1980,  Applicant: 
SOUTHWEST  FREIGHT 
DISTRIBUTORS,  INC.,  1320  Henderson, 
North  Little  Rock,  AR  72114. 
Representative:  James  M.  Duckett,  411 
Pyramid  Life  Building,  Little  Rock,  AR 
72201.  Such  commodities  as  are  dealt  in 
by  wholesale,  retail  and  variety 
discount  stores  (except  in  bulk),  (1)  from 
the  facilities  of  Warner-Lambert 
Company,  at  Grand  Prairie,  TX,  and  (2) 
from  the  facilities  of  Bristol-Myers 
Company  and  its  subsidiaries,  at  Dallas, 
TX  to  all  points  in  AR. 

MC  148832  (Sub-5-5TA),  filed 
December  11, 1980.  Applicant:  DELTA 
MOTOR  FREIGHT,  INC.,  1616  Rowe 
Blvd.,  P.O.  Box  1083,  Poplar  Bluff,  MO 
63901.  Representative:  Ronald  D.  Dodds, 
161  Rowe  Boulevard,  Poplar  Bluff,  MO 
63901.  Common  regular  General 
commodities  (except  those  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  those 
requiring  special  equipment  and  those 
injurious  to  other  lading).  (1)  between 
Kansas  City,  MO  and  its  commercial 
zone,  on  the  one  hand,  and,  on  the  other 
Poplar  Bluff,  MO  and  its  commercial 
zone  serving  the  intermediate  points 
between  Seymour,  MO  and  Fremont, 
MO  and  their  commercial  zones  as 
follows;  (1)  From  Kansas  City  over  U.S. 


Hwy.  71  to  its  junction  with  MO  State 
Hwy.  7  then  over  MO  State  Hwy.  7  to  its 
junction  with  MO  State  Hwy.  13  then 
over  MO  Hwy.  13  to  its  junction  with 
U.S.  Hwy.  60  then  over  U.S.  Hwy.  60  to 
Poplar  Bluff,  and  return  over  the  same 
routes.  Supporting  shipper:  There  are  50. 

Note. — Applicant  proposes  to  tack  and 
interline. 

MC  149031  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  WLD, 
LTD.,  Route  4,  Fairfield,  lA  52556. 
Representative:  Richard  D.  Hoadley,  121 
North  Court,  Fairfield,  lA  52556. 
Contract;  Irregular.  Iron  and  steel 
articles,  automotive  and  machinery 
parts,  shipping  cartons,  industrial 
equipment  and  supplies  between  points 
in  the  U.S.,  under  continuing  contracts 
with  Rockwell  International  Corp., 
Fairfield,  lA.  Supporting  shipper; 
Rockwell  International  Corporation, 
1081  West  Stone  Avenue,  Fairfield,  lA 
52556. 

MC  150578  (Sub-5-19TA),  filed 
December  12, 1980.  Applicant:  STEVENS 
TRANSPORT,  a  Division  of  STEVENS 
FOODS,  INC.,  2944  Motley  Drive,  Suite 
302,  Mesquite,  TX  75150.  Representative: 
E.  Lewis  Coffey  (same  address  as 
applicant).  Alcoholic  beverages  (except 
in  bulk),  between  points  in  AL,  AZ,  AR, 
CA,  CO.  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN, 
lA,  KS.  KY.  LA.  ME.  MD,  MA.  MI,  MN, 
MS,  MO.  MT,  NE,  NV,  NH,  NM,  NY,  NC, 
ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  WA,  WV.  WI,  WY,  on 
the  one  hand,  and,  on  the  other,  points 
in  NJ.  Restricted  to  traffic  originating  at 
or  destined  to  facilities  of  Fedway 
Associates,  Inc.  Supporting  shipper: 
Fedway  Associates,  Inc..  Bldg.  56,  Port 
Kearny,  P.O.  Box  519,  Kearny,  NJ  07032. 

MC  150645  (Sub-5-5TA),  filed 
December  12, 1980.  Applicant: 
TILEWAYS,  INC.,  7834  C.  F.  Hawn 
Freeway,  Dallas,  TX  75217. 
Representative:  Lawrence  A.  Winkle, 
P.O.  Box  45538.  Dallas.  TX  75245. 
Contract:  irregular;  articles  as  dealt  in 
by  wholesale  and  retail  chain  grocery 
discount  houses  from  points  in  WI  and 
MN  to  points  in  TX.  Supporting  shipper: 
Cullum  Company,  Inc.,  14303  Inwood, 
Dallas,  TX  75234. 

MC  151978  (Sub-5-2TA).  filed 
December  12. 1980.  Applicant: 
ASSOCIATED  VAN  AND  STORAGE 
CO..  INC..  2421  Jefferson,  Lawton,  OK 
73505.  Representative:  Kenneth  M. 
Hughen,  111  Camelot  Drive,  Lawton,  OK 
73501.  Used  household  goods,  personal 
effects,  and  baggage  between  points  in 
Comanche  County,  OK  and  between 
points  in  Comanche  County,  OK  on  the 
one  hand,  and,  on  the  other  hand,  points 
in  Caddo,  Carter,  Garvin,  Grady, 
McCIain.  Murry.  and  Stephens  counties, 


OK.  Supporting  shipper:  Paramount 
Forwarders,  Inc.,  3164  Springfield,  P.O. 
Box  809,  DeSota,  TX  75115:  Lyon 
Household  Shipping,  Inc.,  P.C).  Box 
78004,  Los  Angeles.  CA  90016. 

MC  152813  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant:  FRESH 
EXPRESS,  INC.,  55  Produce  Row,  St. 
Louis.  MO  63102.  Representative: 
Vincent  D.  Vogler,  Jr.,  818  Olive,  Suite 
1100,  St.  Louis,  MO  63101,  (314)  241- 
8250.  General  Commodities  (except 
household  goods  as  defined  by  the 
Commission,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  St.  Louis,  MO  and 
the  following  points  and  their 
commercial  zones:  Compton,  City  of 
Industry,  San  Francisco,  Los  Angeles 
and  Tuskin,  CA;  Jacksonville.  Miami 
and  Tampa.  FL;  Phoenix,  AZ;  Portland, 
OR;  Seattle,  WA;  Dallas,  Fort  Worth 
and  Houston,  TX.  Supporting  shippers: 
So-Good  Potato  Chip  Co.,  4190 
Hoffmeister,  St.  Louis,  MO  63125.  W.  K. 
Manufacturing  Corp.,  Rt.  4,  Arnold,  MO 
63010.  Lever  Brothers  Company,  1400  N. 
Pennsylvania  Ave.,  St.  Louis,  MO  63133. 
Purex  Co.,  6901  McKissock,  St.  Louis, 
MO  63141.  Chemtech  Industries,  139  E. 
Soper  Street,  St.  Louis.  MO  63102. 

MC  153129  (Sub-5-lTA).  filed 
December  12. 1980.  Applicant:  GENE 
FENTON.  INC..  213  Hillcrest  Drive. 
Audubon.  lA  50025.  Representative: 
James  F.  Crosby  &  Associates,  7363 
Pacific  Street,  Suite  210B,  Omaha,  NE 
68114.  Meats,  and  packinghouse 
products,  from  Spencer  Foods  Division 
Land  O'Lakes,  Oakland,  lA  to  Elburn,  IL 
and  Chicago,  IL  (and  points  in  their 
commercial  zones).  Supporting  shipper; 
Spencer  Foods,  Inc.,  P.O.  Box  544, 
Schuyler,  NE  68661. 

MC  153130  (Sub-5-lTA),  filed 
December  12, 1980.  Applicant: 
MERSCHMAN  TRUCKING 
CORPORATION,  P.O.  Box  67,  West 
Point,  lA  52656.  Representative:  Gregory 
J.  Humphrey,  Deitchler,  Thomas, 
Saunders,  Krogmeier,  Humphrey  & 
Johnson,  627  Avenue  G.  Fort  Madison. 
I A  52627.  Fertilizers  and  fertilizer 
ingredients,  and  fertilizer  equipment 
and  agricultural  equipment  and  parts 
and  accessories  between  points  in:  lA. 
IL.  MO.  IN.  KY,  TN.  AL.  MS.  AR.  KS, 
NE,  SD,  ND,  MN,  WI,  MI,  for  Seed  and 
Fertilizer.  Inc.  Supporting  shipper: 
Merschman  Seed  &  Fertilizer.  Inc..  P.O. 
Box  67.  West  Point.  lA  52656. 

MC  153133  (Sub-5-lTA).  filed 
December  12, 1980.  Applicant:  TRANS 
AMERICAN  TRANSPORTATION 
SYSTEM  INC.,  Highway  59  South,  Post 
Office  Box  422.  Stafford.  TX  77477. 
Representative:  Patricia  L.  Altman.  2523 
Avenue  H.  Rosenberg.  TX  77471.  (1)  Iron 


and  Steel  Articles,  Pipe  and  related 
commodities,  between  points  in  OK.  and 
NM.  and  (2)  Iron  and  Steel  Articles.  Pipe 
and  related  commodities,  between 
points  in  TX,  on  the  one  hand,  and 
points  in  OK.  and  NM.  on  the  other 
hand.  Supporting  shipper:  CK 
Fabricators.  Rt.  3.  Box  97.  Mineral 
Wells.  TX  76067. 

MC  153135  (Sub-5-lTA).  filed 
December  12. 1980.  Applicant:  JOHN 
DRENNON  AND  SONS  COMPANY. 
INC.,  353  North  Nettle  ton,  Springfield. 
MO.  65802.  Representative:  Thomas  P. 
Rose,  Attorney  at  Law,  P.O.  Box  205. 
Jefferson  City.  MO.  65102.  Telephone 
Equipment,  Materials  and  Supplies  used 
in  the  Construction  and  Maintenance  of 
Telephone  Systems  between  Springfield, 
Mo.  and  its  commercial  zone,  on  the  one 
hand,  and  on  the  other,  points  in  Mo. 
Supporting  shipper:  Western  Electric, 
1111  Woods  Mill  road,  Ballwin,  Mo. 
63011.  Applicant  intends  to  interline. 

THE  FOLLOWING  APPLICATIONS 
WERE  FILED  IN  REGION  6.  SEND 
PROTESTS  TO:  INTERSTATE 
COMMERCE  COMMISSION,  REGION  6 
MOTOR  CARRIER  BOARD,  P.O.  BOX 
7413,  SAN  FRANCISCO,  CA  94120. 

MC  153041  (Sub-6-lTA).  filed 
December  8, 1980.  Applicant:  ACTIVE 
TRANSFER,  INC.,  501  Hwy.  99  N., 
Eugene,  OR  97402.  Representative:  Philip 
G.  Skofstad,  1525  N.E.  Weidler.  Portland. 
OR  97232.  Contract  carrier::  Irregular 
routes:  Iron  &■  steel,  fabricated  iron  & 
steel,  steel  beams,  steel  trusses,  sawmill 
equipment,  iron  &  steel  buildings  and 
steel  towers,  between  Eugene,  OR  on 
the  one  hand,  and,  on  the  other,  points 
in  OR.  WA.  CA.  and  ID  for  the  account 
of  Great  Western  Steel  Fabricators.  Inc. 
for  270  days.  Supporting  shipper:  Great 
Western  Steel  Fabricators.  Inc..  2490 
Hwry.  99  N..  Eugene.  OR  97402. 

MC  116544  (Sub-6-23TA).  filed 
December  5. 1980.  Applicant:  ALTRUK 
FREIGHT  SYSTEMS.  INC..  1703 
Embarcadero  Road,  Palo  Alto,  CA  94303. 
Representative:  Richard  G.  Lougee.  P.O. 
Box  10061.  Palo  Alto,  CA  94303. 
Furniture  parts,  metal  products,  paper 
products  and  materials,  equipment  and 
supplies  used  in  the  manufacture, 
transportation  and  installation  thereof 
between  Mason  (Warren  Co).  OH; 
Nicholasville  (Jessamine  Co),  KY; 
Simpsonville  (Shelby  Co),  KY;  and 
Winchester  (Clark  Co).  KY,  on  the  one 
hand,  and,  on  the  other,  points  in  AL,  PL, 
GA.  IL.  MS.  MO,  NJ,  NY,  OH.  PA  and 
TX.  restricted  to  shipments  originiating 
at  or  destined  to  the  facilities  of  Leggett 
and  Piatt  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Leggett  &  Piatt.  Inc.. 
P.O.B.  757.  Carthage.  MO  64836. 
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MC  116544  (Sub-6-24TA),  filed 
December  5, 1980.  Applicant:  ALTRUK 
FREIGHT  SYSTEMS,  INC..  1703 
Embarcadero  Rd..  Palo  Alto,  CA  94303. 
Representative:  Richard  G.  Lougee, 
P.O.B.  10061,  Palo  Alto.  CA  94303. 
Animal  feed,  feed  ingredients  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  animal  feed  between 


manufacture,  processing,  storage, 
transmission  and  distribution  of  natural 
gas  and  petroleum  and  their  products 
and  by-products  and  (2)  Machinery, 
materials,  equipment  and  supplies  used 
in  or  in  connection  with  the 
construction,  operation,  repair, 
servicing,  maintenance  and  dismantling 
of  pipelines,  including  the  stringing  and 


Suite  400.  333  Hegenberger  Road, 
Oakland.  CA  94621.  Nonexempt  food  or 
kindred  products,  between  Sacramento 
County,  CA,  on  the  one  hand,  and,  on 
the  other,  points  in  ID,  MT.  and  UT.  for 
270  days.  An  underlying  ETA  seeks  120 
day's  authority.  Supporting  shipper: 
Campbell  Soup  Company,  P.O.  Box  1406, 
Sacramento,  CA  95831. 
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MC  152625  (Sub-6-lTA).  filed 
December  5, 1980.  Applicant:  GERALD 
G.  GEER  d.b.a.  GEER  BROS. 
TRUCKING,  3912  Park  Dr.,  Olympia, 
WA  98502.  Representative:  Jim  Pitzer,  15 
S.  Grady  Way— Suite  321,  Renton,  WA 
98055.  Contract  Carrier,  Irregular  routes: 
Coal,  in  end  dump  or  bottom  dump 
equipment,  from  Kent,  WA  to  Toledo, 
OR,  for  270  days.  An  underlying  ETA 


Coal,  from  Jackson  County,  CO  to 
Carbon  County,  WY  for  270  days. 
Supporting  shipper:  Wyoming  Fuel  Co., 
12055  W.  2nd  Place,  Lakewood,  CO 
80205.  An  underlying  ETA  seeks  120 
days  authority. 

MC  150528  (Sub-6-2TA),  filed 
December  2, 1980.  Applicant:  SOON 
LEE,  MILTON  LEE  &  DENNIS  LEE,  d.b.a. 

I.FR  A  I.F.F.    P  n    Rnv  .R2n    WnnHlanH    TA 


which,  because  of  size  and  weight 
require  the  use  of  special  equipment),  (1) 
Between  Denver,  CO  and  The  Rawhide 
Energy  Project  of  The  Platte  River  Power 
Authority  located  at  or  near  Buckeye, 
CO,  serving  the  intermediate  and  off- 
route  points  of  Loveland,  Ft.  Collins. 
Wellington.  Livermore.  and  Red  Feather 
Lakes,  (a)  From  Denver  over  Interstate 
Hwv  25  (also  U.S.  Hwv  871  tn  iunrtion 
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MC  116544  (Sub-6-24TA).  filed 
December  5, 1980.  Applicant:  ALTRUK 
FREIGHT  SYSTEMS,  INC..  1703 
Embarcadero  Rd.,  Palo  Alto,  CA  94303. 
Representative:  Richard  G.  Lougee. 
P.O.B.  10061,  Palo  Alto.  CA  94303. 
Animal  feed,  feed  ingredients  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  animal  feed  between 
points  in  the  U.S..  restricted  to 
shipments  originating  at  or  destined  to 
the  facilities  of  Kal  Kan  Foods  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Kal  Kan 
Foods,  Inc.,  3386  E.  44th  St.,  Vernon,  CA 
90058. 

MC  63562  (Sub-&-13TA).  filed 
December  5, 1980.  Applicant:  BN 
TRANSPORT,  INC..  P.O.  Box  22684— 
Wellshire  Station.  Denver,  CO  80222. 
Representative:  Cecil  L.  Goetlsch,  1100 
Des  Moines  Building,  Des  Moines,  lA 
50307.  Steel  tubing  from  Clinton,  lA  to 
points  in  AZ,  AR,  CO,  IL,  IN,  KS,  KY, 
LA,  MI,  MN,  MO,  MT,  NE,  NM,  ND,  OH, 
OK,  SD,  TX,  and  WY  for  270  days. 
Supporting  shipper:  Central  Steel  Tube 
Company,  Clinton,  Iowa  52733, 

MC  25869  {Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  C.O.D.E., 
INC..  4800  North  Colorado  Blvd., 
Denver,  CO  80216.  Representative: 
Donald  L.  Stern,  Suite  610,  7171  Mercy 
Rd.,  Omaha,  NE  68106.  General 
Commodities  (except  household  goods 
as  defined  by  the  Commission  and 
Classes  A  and  B  explosives),  between 
Monroe  County,  NY;  DuPage  County,  IL; 
and  Weld  County,  CO,  for  270  days. 
Supporting  shipper:  Eastman  Kodak 
Company,  2400  Mt.  Read  Boulevard. 
Rochester,  NY  14650. 

MC  153035  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant: 
CALIFORNIA  INDUSTRIAL 
PRODUCTS.  INC.,  11525  Shoemaker 
Avenue,  Santa  Fe  Springs,  CA  90670. 
Representative:  Robert  G.  Ames  (same 
address  as  applicant).  General 
Commodities  (with  usual  restrictions). 
moving  on  Freight  Forwarders  bills  of 
lading,  restricted  to  shippers  moving  on 
Acme  ABC-TNT.  Trans  National 
Transport,  bills  of  lading,  between 
points  in  CA,  AZ,  NM,  TX,  OK,  AR.  lA. 
TN,  and  KY,  for  270  days.  Supporting 
shipper:  ABC-TNT  Acme  Fast  Freight, 
Inc.,  2110  Alhambra  Avenue,  Los 
Angeles,  CA  90031. 

MC  153039  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant: 
CARAVEAU'S  HOT  SHOT  SERVICE, 
302  No.  6th  Ave.,  Casper,  WY  82601. 
Representative:  Roger  D.  Adamson,  Box 
1594,  Mills,  WY  82644.  (1)  Machinery, 
material,  equipment  and  supplies  used 
in.  or  in  connection  with  the  discovery, 
development,  production,  refining. 


manufacture,  processing,  storage, 
transmission  and  distribution  of  natural 
gas  and  petroleum  and  their  products 
and  by-products  and  (2)  Machinery, 
materials,  equipment  and  supplies  used 
in  or  in  connection  with  the 
construction,  operation,  repair, 
servicing,  maintenance  and  dismantling 
of  pipelines,  including  the  stringing  and 
picking  up  thereof  between  points  in 
WY.  CO,  ND,  ID,  SO,  MT,  UT  and  NM, 
for  270  days.  Supporting  shippers:  There 
are  12  supporting  shippers  whose 
statements  may  be  examined  at  the 
regional  office  listed. 

MC  133828  (Sub-6-lTA),  filed 
December  4, 1980.  Applicant:  CASAZZA 
TRUCKING  CO.,  1250  Glendale  Avenue, 
Sparks,  NV  89431.  Representative: 
Robert  G.  Harrison,  4299  James  Drive, 
Carson  City,  NV  89701.  (1)  Gasoline. 
Diesel  Fuel.  Heating  Oil  and  Lubricating 
Oils,   in  bulk,  in  tank  vehicles,  and  in 
metal  containers,  between  points  in  and 
South  of  Monterey,  Kings,  Tulare  and 
Inyo  Counties,  CA,  Clark,  Linclon  and 
Nye  Counties,  NV  and  points  in  AZ,  (2) 
Construction.  Logging  and  Mining 
Machinery.  Equipment  and  Supplies. 
and  parts  and  materials  when  moving  in 
the  same  shipments  with  such 
Machinery,  Equipment  and  Supplies, 
between  points  in  Monterey,  Kings, 
Tulare  and  Inyo  Counties,  CA,  Clark, 
Lincoln  and  Nye  Counties,  NV  and 
points  in  AZ,  OR,  WA,  CO  and  WY,  for 
270  days.  Supporting  shippers:  There  are 
5  shippers.  Their  statements  may  be 
examined  at  the  Regional  office  listed. 

MC  7228  (Sub-6-2TA),  filed  December 
5,  1980.  Applicant:  COAST 
TRANSPORT,  INC.,  1906  S.E.  10th 
Avenue,  Portland,  OR  97214. 
Representative:  Jerry  Cinnfra  (same 
address  as  applicant).  Contract  carrier, 
irregular  routes.  Frozen  Bakery  Goods. 
NO!  and  Foodstuffs,  materials  and 
supplies  used  in  the  processing  or 
distribution  of  foodstuffs;  from,  to,  or 
between  the  following  points  or  areas: 
Mrs.  Smith's  Frozenfoods  Co.  facilities, 
plants  at  Pottstown,  PA,  McMinnville, 
or,  San  Jose,  CA,  Atlanta,  GA,  Blue 
Anchor,  NJ,  Zeeland,  MI;  distribution 
whses  at  Philadelphia,  PA,  Fogelsville, 
PA.  Lake  Winola.  PA,  Jersey  City,  NJ, 
Syracuse,  NY,  Atlanta,  GA,  Tampa,  FL, 
Dallas,  TX,  Lyons,  IL,  Denver,  CO, 
Portland,  or,  San  Francisco,  CA,  Los 
Angeles,  CA  and  points  in  the  U.S.  for 
270  days.  Supporting  shipper:  Mrs. 
Smith's  Frozen  Foods  Co.,  P.O.  Box  298, 
Pottstown,  PA  19464. 

MC  56640  (Sub-6-8TA),  filed 
December  5,  1980.  Applicant:  DELTA 
LINES,  INC.,  333  Hegenberger  Road, 
Oakland,  CA  94621.  Representative:  Kirk 
Wm.  Horton,  Wells  Fargo  Bank  Building, 


Suite  400,  333  Hegenberger  Road, 
Oakland,  CA  94621.  Nonexempt  food  or 
kindred  products,  between  Sacramento 
County.  CA,  on  the  one  hand,  and,  on 
the  other,  points  in  ID,  MT,  and  UT.  for 
270  days.  An  underlying  ETA  seeks  120 
day's  authority.  Supporting  shipper: 
Campbell  Soup  Company.  P.O.  Box  1406. 
Sacramento.  CA  95831. 

MC  147702  (Sub-6-lTA).  filed 
December  5.  1980.  Applicant:  DOUBLE 
AA  PARKING  &  TRUCKING.  INC.,  465 
W.  Second  St.,  Calexico,  CA  92231. 
Representative;  Arturo  Rioseco  (same  as 
applicant).  Contract  Carrier,  irregular 
routes:  Wheel  rims,  centers  and  shop 
supplies,  between  Harbor  City.  CA,  and 
U.S.  Border  at  Calexico,  CA,  for  the 
account  of  Appliance  Industries,  Inc.  for 
270  days.  Supporting  shipper:  Appliance 
Industries,  Inc.,  23920  S.  Vermont  Ave, 
Harbor  City,  CA  90710. 

MC  119038  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant;  EAGLE 
TRANSFER  CO.,  INC.,  P.O.  Box  617, 
Wenatchee,  WA  98801.  Representative: 
Jack  R.  Davis,  1100  IBM  Building, 
Seattle,  WA  98101.  General 
commodities  (except  automobiles, 
commodities  in  bulk  in  tank  type 
equipment  and  Classes  A&B  explosives) 
between  points  in  Chelan,  Okanogan, 
Grant,  Douglas  and  Kittitas  Counties, 
WA  on  the  one  hand,  and,  on  the  other, 
points  in  the  State  of  WA,  restricted  to 
shipments  having  a  prior  or  subsequent 
movement  by  rail,  for  270  days. 
Supporting  shipper:  Pacific  Northwest 
Perishable  Shippers  Association,  P.O. 
Box  C19075,  Seattle,  WA  98119. 

MC  125433  (Sub-6-46TA).  filed 
December  4, 1980.  Applicant:  F-B 
TRUCK  LINE  COMPANY,  1945  So. 
Redwood  Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 
as  applicant).  Plumbing  fixtures, 
materials,  equipment  and  supplies  used 
in  the  manufacture,  distribution  and 
sales  of  the  above  commodities, 
between  points  in  CA,  FL,  IL,  IN,  KY, 
MI,  NV,  and  OK,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI),  for  270  days.  Supporting 
shipper:  Delta  Faucet  Company,  Route 
46W,  Greensburg,  IN  47240. 

MC  152549  (Sub-6-2TA).  filed 
December  3, 1980.  Applicant;  BOB 
GARCIA  d.b.a.  B.  GARCIA  TRUCKING. 
16234  Mallory  Drive,  Fontana,  CA  92335. 
Representative:  Donald  R.  Hedrick,  P.O, 
Box  88,  Norwalk,  CA  90650.Con//-oc/ 
carrier.  Irregular  routes:  Beer,  from  Los 
Angeles,  CA  and  its  commercial  zone,  to 
Grand  Junction,  CO,  for  the  account  of 
Hub  Distributing  Co.,  for  270  days. 
Supporting  shipper:  Hub  Distributing 
Co.,  131  N.  Spruce  St.,  Grand  Junction, 
CO  81501. 


MC  152625  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  GERALD 
G.  GEER  d.b.a.  GEER  BROS. 
TRUCKING,  3912  Park  Dr„  Olympia, 
WA  98502.  Representative:  Jim  Pitzer,  15 
S.  Grady  Way— Suite  321,  Renton,  WA 
98055.  Contract  Carrier,  Irregular  routes: 
Coal,  in  end  dump  or  bottom  dump 
equipment,  from  Kent,  WA  to  Toledo, 
OR,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Morris  &  Sons,  Inc,  21810  76th 
S.  Kent,  WA  98031. 

MC  152814  (Sub-6-lTA),  filed 
December  4, 1980.  Applicant:  GOOD 
TABLES,  INC..  1118  E.  223rd  St.,  Carson, 
CA  90745.  Representative:  Jim  Pitzer  15 
S.  Grady  Way— Suite  321.  Renton.  WA 
98055.  Contract  Carrier,  irregular  routes: 
General  Commodities  (excluding  classes 
A  and  B  explosives,  and  household 
goods)  from  the  Seattle,  WA  commercial 
zone  to  points  in  CA,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Puget 
Sound  Shippers  Association,  P.O.  Box 
68927,  Seattle,  WA  98188. 

MC  146411  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant;  KMD, 
INC.,  18628  72nd  Ave.  S„  Kent,  WA 
98301.  Representative:  Rebecca  L. 
Bogard.  2000  IBM  Bldg..  Seattle,  WA 
98101.  Contract  carrier;  irregular  routes: 
automotive  mufflers,  exhaust  pipes,  tail 
pipes,  shock  absorbers  and  related 
automotive  parts,  as  described  in  STCC 
Group  37,  from  the  facilities  of  Midas 
International  in  Woodland,  CA,  to 
points  in  the  U.S.  for  270  days. 
Supporting  shipper:  Sounder  Exhaust. 
INC.,  d.b.a.  Midas  Muffler  Shops,  1120 
Lind  Ave.  S.W.,  Renton,  WA  98055; 
Silence,  Inc.,  d.b.a.  Midas  Muffler  Shops, 
12360  Lake  City  Way  N.E.,  No.  307, 
Seattle,  WA  98125, 

MC  147662  (Sub-&-2TA),  filed 
December  8, 1980.  Applicant:  KMC 
TRANSPORT,  INC.,  P.O.  Box  962. 
Caldwell,  ID  83605.  Representative: 
Bradford  E.  Kistler,  P.O.  Box  82028, 
Lincoln,  NE  68501.  Contract,  irregular. 
Such  commodities  as  are  dealt  in  or 
used  by  manufacturers  of  mobile  homes, 
between  the  facilities  of  Kit 
Manufacturing  Company  at  or  near 
Caldwell,  ID,  on  the  one  hand,  and,  on 
the  other,  points  in  WA.  OR.  NV,  UT. 
WY,  ID.  and  MT.  under  a  continuing 
contract(s)  with  Kit  Manufacturing 
Company  of  Caldwell.  ID.  for  270  days. 
Supporting  shipper:  Kit  Manufacturing 
Company,  P.O.  Box  962,  Caldwell.  ID 
83605. 

MC  129951  (Sub-6-3TA).  filed 
December  2. 1980.  Applicant:  HARLEY  I. 
KEETER.  JR..  6379  Valmont  Dr..  Boulder, 
CO  80301.  Representative:  Harley  1. 
Keeter.  Jr.  (same  address  as  applicant). 


Coal,  from  Jackson  County,  CO  to 
Carbon  County,  WY  for  270  days. 
Supporting  shipper:  Wyoming  Fuel  Co., 
12055  W.  2nd  Place,  Lakewood,  CO 
80205,  An  underlying  ETA  seeks  120 
days  authority. 

MC  150528  (Sub-fr-2TA).  filed 
December  2, 1980.  Applicant:  SOON 
LEE.  MILTON  LEE  &  DENNIS  LEE.  d.b.a. 
LEE  &  LEE,  P.O.  Box  528,  Woodland,  CA 
95695.  Representative:  J.  H.  Gulseth,  100 
Bush  Street — 21st  Floor,  San  Francisco, 
CA  94104.  Contract  Carrier,  Irregular 
routes:  Cooked,  cured  or  preserved 
meats  and  sausage,  in  mechanically 
refrigerated  trailers,  between 
Sacramento,  CA,  on  the  one  hand,  and, 
on  the  other.  White  City  and  Eugene,  OR 
for  the  account  of  Made-Rite  Prepared 
Meats,  Inc.,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Made-Rite  Prepared 
Meats,  Inc.,  3353  Second  Ave.. 
Sacramento,  CA. 

MC  153011  (Sub-&-lTA),  filed 
December  5, 1980,  Applicant:  JOHN  H. 
MANLEY.  d.b.a.  MANLEY'S 
TRANSPORT.  447  S.  Olympia  Way. 
Orange,  CA  92669.  Representative: 
Milton  W.  Flack,  8383  Wilshire  Blvd., 
Suite  900,  Beverly  Hills,  CA  90211. 
Contract  Carrier,  Irregular  routes: 
General  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  between  points  in  CA,  on 
the  one  hand,  and  points  in  GA,  IN.  IL. 
KY.  MO.  NJ,  NY,  OH,  OK,  PA  and  TX, 
on  the  other  hand,  for  the  accounts(s)  of 
Acme  Fast  Freight,  Inc.,  for  270  days. 
Supporting  shipper:  Acme  Fast  Freight, 
Inc.,  Jay  Ham,  Vice  President,  2110 
Alhambra,  Los  Angeles,  CA  90031. 

MC  138237  (Sub-6-3TA),  filed 
December  8, 1980.  Applicant:  METRO 
HAUUNG,  INC..  POB  88824,  Tukwila 
Branch,  Seattle,  WA  98188. 
Representative:  John  A.  Anderson,  Suite 
1600— One  Main  PI..  101  SW  Main  St.. 
Portland.  OR  97204.  Aluminum  ingots 
from  points  in  Flathead  County.  MT.  to 
points  in  King  and  Pierce  Counties.  WA 
and  Multnomah  County.  OR.  for  270 
days.  Supporting  shipper:  Anaconda 
Aluminum.  POB  32860.  Louisville,  KY 
40232. 

MC  98979  (Sub-6-lTA).  filed 
December  4. 1980.  Applicant:  MILLER 
BROS..  INC.,  306  North  8th  Ave., 
Greeley,  CO  80631,  Representative: 
Charles  ].  Kimball.  Suite  350. 1600 
Sherman.  Denver.  CO  80203.  Irregular 
routes:  General  commodities  (except 
commodities  in  bulk.  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities 


which,  because  of  size  and  weight 
require  the  use  of  special  equipment),  (1) 
Between  Denver,  CO  and  The  Rawhide 
Energy  Project  of  The  Platte  River  Power 
Authority  located  at  or  near  Buckeye, 
CO,  serving  the  intermediate  and  off- 
route  points  of  Loveland,  Ft.  Collins. 
Wellington,  Livermore,  and  Red  Feather 
Lakes,  (a)  From  Denver  over  Interstate 
Hwy  25  (also  U.S.  Hwy  87)  to  junction 
Colorado  Hwy  14,  thence  over  Colorado 
Hwy  14  to  junction  U.S.  Hwy  287,  thence 
over  U.S.  Hwy  287  to  junction  of  County 
Road  No.  9  aka  Buckeye  Road,  near 
Livermore.  CO,  and  thence  over 
Buckeye  Road  to  junction  with  County 
Road  No.  82,  thence  over  County  Road 
No.  82  to  The  Rawhide  Energy  Project  of 
The  Platte  River  Power  Authority  and 
return  over  the  same  route,  (b)  From 
Denver  over  U.S.  Hwy  287  to  junction  of 
County  Road  No.  9  aka  Buckeye  Road 
near  Livermore,  CO,  thence  over 
Buckeye  Road  to  junction  with  County 
Road  No.  82,  thence  over  County  Road 
No.  82  to  The  Rawhide  Energy  Project  of 
The  Platte  River  Power  Authority  and 
return  over  the  same  route,  (2)  Between 
Denver,  CO  and  Ault,  CO.  serving  all 
intermediate  points  from  Denver  over 
U.S.  Hwy  85  to  Ault  and  return  over  the 
same  route,  (3)  Between  Ft.  Collins,  CO 
and  The  Rawhide  Energy  Project  of  The 
Platte  River  Authority  located  at  or  near 
Buckeye,  CO,  serving  the  off-route 
points  of  Livermore  and  Red  Feather 
Lakes,  CO,  from  Ft.  Collins  over  U.S. 
Hwy  287  to  the  junction  of  County  Road 
No.  9  aka  Buckeye  Road  near  Livermore, 
CO,  thence  over  Buckeye  Road  to 
junction  with  County  Road  No.  82. 
thence  over  County  Road  No.  82  to  The 
Rawhide  Energy  Project  at  The  Platte 
River  Authority  for  270  days.  Supporting 
shippers:  There  are  15  supporting 
shippers.  Their  statements  may  be 
examined  at  the  Regional  Office  listed. 

MC  129857  (Sub-6-6TA).  filed 
December  3. 1980.  Applicant:  G.R.M.. 
INC,  d.b.a.  PORT  TERMINAL 
TRANSPORT.  INC..  700  Henry  Ford 
Ave.,  Long  Beach,  CA.  Representative: 
Patricia  M.  Schnegg,  707  Wilshire.  Suite 
1800,  Los  Angeles.  CA  90017.  Imported 
automobiles,  from  Los  Angeles  County, 
CA  to  San  Antonio,  Houston  and  Austin, 
TX,  for  270  days.  Supporting  shipper 
PEUGEOT  MOTORS  OF  AMERICA, 
INC..  1020  E.  230th  St..  Carson.  CA 
90745. 

MC  143693  (Sub-6-3TA),  filed 
December  4, 1980.  Applicant: 
PROFICIENT  FOOD  COMPANY.  17872 
Cartwright  Rd..  Irvine.  CA  92705, 
Representatives:  Floyd  L.  Farano,  2555 
E.  Chapman  Ave.,  Suite  415.  Fullerton, 
CA  92631;  Alan  F,  Wohlstetter,  1700  K 
Street.  N.W..  Washington.  D.C.  20006. 
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Contract  Carrier;  Irregular  Routes: 
Foodstuffs.  Meat  and  Meat  Products; 
Between  Orlando,  FL,  and  Atlanta,  GA. 
Supporting  shipper;  Geo.  A.  Hormel  & 
Co.,  P.O.  Box  800,  Austin,  MN  55912. 
K/ir  i/i'ji;nR  fCiiK.R_lTA1    filpH 


lading  of  Delaware  Valley  Shippers 
Association  from  Bristol,  PA  to  points 
CA  for  270  days.  An  underlying  ETA 
seeks  120  day  authority.  Supporting 
shipper;  Delaware  Valley  Shippers 
Association,  2209  East  Farragut  Ave., 


as  applicant).  General  commodities     ■ 
in      (except  Classes  A  and  B  explosives  and 
except  household  goods)  between  Cook, 
Dupage,  Kane,  Kendall,  Lake,  McHenry, 
and  Will  Counties,  IL  on  the  one  hand, 
and  on  the  other,  points  in  the  United 
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MC  124679  (Sub-6-36TA),  filed 
December  9, 1980.  Applicant:  C.  R. 
ENGLAND  &  SONS.  INC..  975  West  2100 
South,  Salt  Lake  City,  UT  84119. 
Representative:  Michael  L.  Bunnell 
(same  as  applicant).  General 


carrier,  irregular  routes:  Meat,  meat 
products,  meat  byproducts  and  articles 
distributed  by  meat  packinghouses, 
between  points  in  Logan,  Morgan  and 
Denver  Counties,  CO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  States  of 


Enforcement  Administration,  telephone 

202-633-1276. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  in  order  to  inform 

interested  parties  that  the  Department  of 

State  has  transmitted  to  the  Drue 
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Contract  Carrier:  Irregular  Routes: 
Foodstuffs.  Meat  and  Meat  Products; 
Between  Orlando.  FL,  and  Atlanta,  GA. 
Supporting  shipper:  Geo.  A.  Hormel  & 
Co.,  P.O.  Box  800.  Austin,  MN  55912. 

MC  143586  (Sub-6-lTA),  filed 
December  8. 1980.  Applicant:  RANGEN 
TRANSPORTATION,  INC.,  P.O.  Box 
706,  Buhl,  ID  83316.  Representative: 
Bruce  W.  Shand,  430  Judge  Building,  Salt 
Lake  City,  UT  84111.  Animal  by- 
products, from  Nampa,  ID.  to  points  in 
CA,  OR,  and  WA,  for  270  days. 
Applicant  has  filed  an  underlying  ETA 
seeking  up  to  120  days  authority. 
Supporting  shipper:  Armour  and 
Company,  Greyhound  Tower,  111  West 
Clarendon,  Phoenix,  AZ  85077. 

MC  153013  (Sub-6-lTA),  filed 
December  5, 1980.  Applicant:  RONNEY 
L.  ROGERS,  d.b.a.  R.  L.  ROGERS 
TRUCKING,  Rt.  1,  B  1724,  Clatskanie, 
OR  97016.  Representative:  Lawrence  V. 
Smart,  Jr..  419  N.W.  23rd  Ave.,  Portland, 
OR  97210.  Bananas,  from  Long  Beach, 
CA,  and  Port  Hueneme,  CA.  to  Tacoma, 
WA.  for  270  days.  An  underlying  ETA 
seeks  120  day  authority.  Supporting 
shipper:  Cody  Produce  Supply,  4525  So. 
Orchard.  Tacoma,  WA  98466. 

MC  142941  (Sub-6-16TA),  filed 
December  8. 1980.  Applicant: 
SCARBOROUGH  TRUCK  LINES,  INC., 
P.O.  Box  6716,  Phoenix.  AZ  85005. 
Representative:  Doug  W.  Sinclair  (same 
address  as  applicant).  Alcoholic 
beverages  (except  in  bulk)  between 
points  in  AR  and  LA  and  points  in  AZ, 
CA,  and  NV,  for  270  days.  Supporting 
shipper;  All  American  Distributing,  235 
East  Pima  Street,  Phoenix,  AZ  85004. 

MC  142941  (Sub-6-17TA),  filed 
December  8, 1980.  Applicant: 
SCARBOROUGH  TRUCK  LINES,  INC., 
P.O.  Box  6716,  Phoenix,  AZ  85005. 
Representative:  Doug  W.  Sinclair  (same 
address  as  applicant).  Frozen  prepared 
foodstuffs  between  Deerfield,  IL; 
Chicago,  IL  (  and  its  commercial  zone) 
and  New  Hampton,  lA,  and  points  in 
CO,  ID,  MT,  OR,  TX,  UT,  WA  and  WY, 
restricted  to  the  transportation  of  traffic 
originating  at  said  plantsites  and  storage 
facilities,  for  270  days.  Supporting 
shipper:  Kitchens  of  Sara  Lee,  500 
Waukegan  Road,  Deerfield,  IL  60015. 

Note. — Applicant  states  that  it  will  tack 
this  authority  with  existing  authority  not  in 
continuing  traffic  movements,  but  to  provide 
shipper  with  more  desirable  shipping  options. 

MC  126514  (Sub-6-lOTA),  filed 
December  4, 1980.  Applicant: 
SCHAEFFER  TRUCKING,  INC.,  5200 
West  Bethany  Home,  Glendale.  AZ 
85301.  Representative:  Leonard  R. 
Kofkin,  39  South  LaSalle  St.,  Chicago,  IL 
60603.  General  commodities  (except 
commodities  in  bulk)  moving  on  bills  of 


lading  of  Delaware  Valley  Shippers 
Association  from  Bristol,  PA  to  points  in 
CA  for  270  days.  An  underlying  ETA 
seeks  120  day  authority.  Supporting 
shipper:  Delaware  Valley  Shippers 
Association,  2209  East  Farragut  Ave., 
Bristol,  PA  19007. 

MC  135221  (Sub-6-8TA),  filed 
December  14, 1980.  Applicant:  DICK 
SIMON  TRUCKING,  INC.,  P.O.B.  26724, 
Salt  Lake  City,  UT  84125. 
Representative:  Chester  A.  Zyblut,  366 
Executive  Bldg..  1030-15th  St.,  N.W., 
Washington,  DC  20005.  Such 
merchandise  as  is  dealt  in  and 
distributed  by  wholesale,  retail,  chain 
grocery  stores  and  food  businesshouses 
and  materials  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
aforementioned  commodities  (except  in 
bulk),  between  Layton  and  Salt  Lake 
City,  UT,  on  the  one  hand,  and,  on  the 
other,  points  in  NM,  TX,  ID,  NV,  CA, 
CO,  WA,  OR  and  MT,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Smith 
Management  Corporation,  Salt  Lake 
City,  UT  84104. 

MC  152993  (Sub-6-lTA),  filed 
December  1, 1980.  Applicant:  THOMAS 
E.  TANZER  d.b.a.  TANZER  &  TANZER 
TRUCKING  CO.,  115  Eastwind  Dr.,  Lake 
Havasu  City,  AZ  86403.  Representative: 
Thomas  E.  Tanzer  (same  as  applicant). 
Machinery  and  supplies  related  thereto. 
between  Los  Angeles  County,  CA  and 
Lake  Havasu  City,  AZ  for  270  days. 
Supporting  shipper:  McCulloch 
Corporation,  900  Lake  Havasu  Ave., 
Lak«  Havasu.  AZ  86403. 

MC  26396  (Sub-6-54TA),  filed 
December  8,  1980.  Applicant:  THE 
WAGGONERS  TRUCKING,  P.O.B. 
31357,  Billings,  MT  59107. 
Representative:  Bradford  E.  Kistler, 
P.O.B.  82028,  Lincoln,  NE  68501.  Feed, 
feed  ingredients,  mineral  mixtures, 
pesticides  and  feeding  equipment,  from 
Quincy,  IL  to  points  in  CA,  ID,  OR  and 
WA,  for  270  days.  Supporting  shipper: 
Moorman  Manufacturing  Co.,  P.O.B.  IC, 
Quincy,  IL  62301. 

MC  152429  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  C  R  &  S 
TA.NK  LINES,  INC.,  P.O.  Box  871. 
Benecia.  CA  94510.  Representative: 
Robert  ).  Gallagher,  Esq..  1000 
Connecticut  Avenue,  N.W.,  Suite  1112, 
Washington.  D.C.  20036.  Petroleum, 
between  points  in  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  OR  and  NV 
for  270  days.  Supporting  shippers:  There 
are  5  shippers. 

MC  125433  {Sub-6-47TA),  filed 
December  8,  1980.  Aplicant:  F-B  TRUCK 
LINE  COMPANY,  1945  So.  Redwood 
Rd.,  Salt  Lake  City,  UT  84104. 
Representative:  John  B.  Anderson  (same 


as  applicant).  Genera!  commodities     ■ 
(except  Classes  A  and  B  explosives  and 
except  household  goods)  between  Cook, 
Dupage,  Kane,  Kendall,  Lake,  McHenry, 
and  Will  Counties,  IL  on  the  one  hand, 
and  on  the  other,  points  in  the  United 
States  (except  AK  and  HI),  for  270  days. 
Supporting  shipper:  General  Electric-- 
Freight  Forwarding  Operation,  2015 
Spring  Road,  Oak  Brook  IL  60521. 

MC  148769  (Sub-6-3TA).  filed 
December  8, 1980.  Applicant:  SHELDON 
J.  GOLDFIN,  d.b.a.  NEVADA 
PRODUCE,  50  Freeport  Blvd.,  Unit  «17, 
Sparks,  NV  89431.  Representative: 
Norman  A.  Cooper,  145  W.  Wisconsin 
Ave.,  Neenah,  WI  54956.  Contract 
carrier,  irregular  routes:  Non-exempt 
foodstuffs  or  kindred  products  between 
points  in  the  United  States,  for  270  days, 
under  contract  to  Perfect  Pac 
International,  Ltd.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Perfect  Pac  International,  Ltd., 
5320  W.  159th  Street,  Oak  Forest,  IL 
60452, 

MC  113624  (Sub-6-lTA),  filed 
December  8, 1980.  Applicant:  WARD 
TRANSPORT,  INC,  P.O.B.  753,  Pueblo, 
CO  81002.  Representative:  Leslie  R. 
Kehl,  Jones,  Meiklejohn,  Kehl  &  Lyons, 
1660  Lincoln  St.,  Suite  1600,  Denver,  CO 
80264.  LPG  between  Rio  Blanco  and 
Garfield  Counties,  CO  on  the  one  hand, 
and,  on  the  other  points  in  San  Juan 
County,  MN  for  270  days.  An  underlying 
ETA  seeks  9  days  authority.  Supporting 
shipper:  U.P.G.  Inc.,  720  S.  Colorado 
Blvd.,  Denver,  CO. 

MC  148634  (Sub-6-lTA),  filed 
December  9, 1980.  Applicant:  COMPASS 
TRANSPORTATION  COMPANY,  620 
"C"  St.,  San  Diego,  CA  92101. 
Representative:  David  P.  Downey,  (same 
as  applicant).  Contract  carrier:  irregular 
routes:  Such  commodities  as  are  dealt  in 
by  wholesale,  retail  and  chain  grocery 
food  business  and  discount  houses. 
N.O.S.  between  Los  Angeles  County, 
Orange  County,  San  Diego  County, 
California  and  Maricopa  County, 
Arizona,  for  270  days.  Supporting 
shipper:  San  Diego  Distribution  Center, 
7130  Miramar  Rd.,  San  Diego,  CA  92121. 

MC  145102  (Sub-6-llTA),  filed 
December  9, 1980.  Applicant: 
FREYMILLER  TRUCKING,  INC.,  1400  S. 
Union  Ave.,  Bakersfield,  CA  93307. 
Representative:  Wayne  W.  Wilson,  150 
E.  Oilman  St.,  Madison,  WI  53703.  Non- 
exempt  foods  and  kindred  products  from 
the  facilities  of  or  utilized  by  George  A. 
Hormel  &  Co.  inWI,  lA,  MN,  and  NE  to 
points  in  CA.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
George  A.  Hormel  &  Co.,  P.O.  Box  800, 
Austin,  MN  55912. 
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Government  position  on  these  matters  at 

the  meetings  of  the  CND  and  the 

Council. 

Peter  B.  Bensinger, 

Administrator. 


10:30  a.m.-12:00  noon 

Waste  Management  Report,  John  Knauss, 
Chairman,  Committee  review/approval 

12:00  noon-l:00  p.m. 
Lunch 

1-nn  n  m  -?-.in  n  m 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (80-85)] 

NASA  Advimorv  Council.  Soace 
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MC  124679  (Sub-6-36TA),  filed 
December  9, 1980.  Applicant:  C.  R. 
ENGLAND  &  SONS.  INC.,  975  West  2100 
South,  Salt  Lake  City,  UT  84119. 
Representative:  Michael  L.  Bunnell 
(same  as  applicant).  General 
commodities  (except  those  of  unusual 
value.  Class  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission  and  commodities  in  bulk), 
from  PA,  NJ,  DE,  to  OR,  WA,  CA,  AZ, 
NV,  UT,  ID,  and  MT.  Restricted  to  traffic 
originating  at  or  destined  to  the  facilities 
of  the  members  of  the  Delaware  Valley 
Shippers  Association,  for  270  days. 
Supporting  shipper:  Delaware  Valley 
Shippers  Association,  2209  E  Farraquet 
Ave,  Bristol,  PA  19007. 

Note. — Applicant  holds  motor  contract 
carrier  authority  in  number  MC  128813  and 
sub  numbers  thereunder,  therefore  dual 
operations  may  be  involved. 

MC  151248  (Sub-6-2TA),  filed 
December  10, 1980.  Applicant:  JIMMIE 
D.  OTT  d.b.a.  JIM  OTT  &  SON 
TRUCKING,  3400  Wood  Ln.,  Bakersfield, 
CA  93309.  Representative:  Earl  N.  Miles, 
3704  Candlewood  Dr.,  Bakersfield,  CA 
93306.  Commodities  used  in  the 
establishment,  maintenance,  or 
dismantling  of  oil,  gas.  steam  or  water 
wells,  pipe  lines,  refineries  and  cracking 
or  casinghead plants  between  points  in 
CA  and  points  in  AZ,  CO,  ID,  KS,  MT, 
MO,  NV,  NM,  OK,  OR,  TX,  UT,  WA  and 
WY  for  270  days.  Supporting  shipper: 
WKM  Division,  4110  Wible  Rd., 
Bakersfield,  CA  93309. 

MC  153043  (Sub-6-lTA),  filed 
December  8, 1980,  Applicant:  WEST 
SHORES  LEASING  CORPORATION, 
7931  N.E.  Halsey  St.,  Suite  201,  Portland, 
OR  97213.  Representative:  Robert  E. 
Goldstein,  370  Lexington  Ave.,  New 
York,  NY  10017.  Contract  carrier. 
'  irregular  routes,  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
New  York,  NY;  San  Francisco,  Los 
Angeles,  San  Diego,  Sacramento. 
Bakersfield,  Santa.  Barbara.  Carmel  and 
Palm  Springs,  CA;  Miami,  FL;  Phoenix/ 
Scottsdale,  AZ;  Las  Vegas,  Reno,  NV 
and  extending  to  points  in  the  United 
States,  under  continuing  contract  with 
Travellers  International  Tour  Operators, 
Inc.,  for  270  days.  Supporting  party: 
Travellers  International  Tour  Operators, 
Inc.,  530  Fifth  Avenue,  New  York,  NY 
10036, 

MC  145466  (Sub-6-lTA),  filed 
December  4, 1980.  Applicant:  BERYL 
WILLITS,  d.b.a.  WILLIE'S  GRAIN,  1145 
33rd  Avenue,  Greeley,  CO  80631. 
Representative:  Richard  S.  Mandelson, 
Suite  1600,  Lincoln  Center,  1660  Lincoln 
Street,  Denver,  CO  80264.  Contract 


carrier,  irregular  routes:  Meat,  meat 
products,  meat  byproducts  and  articles 
distributed  by  meat  packinghouses, 
between  points  in  Logan,  Morgan  and 
Denver  Counties,  CO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  States  of 
CA,  OR,  WA,  AZ,  UT,  ID  and  NV,  for 
270  days.  Supporting  shipper:  Sterling 
Colorado  Beef  Company,  P.O.  Box  1728, 
Sterling,  CO  80751. 

MC  89684  (Sub-6-lOTA),  filed 
December  4, 1980.  Applicant:  WYCOFF 
COMPANY,  INCORPORATED,  P.O.  Box 
366,  Salt  Lake  City,  UT  84110. 
Representative:  John  J.  Morrell  (same 
address  as  applicant).  Sheets,  pads, 
pillows,  comforters  and  blankets, 
between  Los  Angeles,  CA  and  points  in 
NV,  UT,  ID,  WY.  and  CO.  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  L  &  N 
Custom  Design,  6855  Hermosa  Circle, 
Buena  Park,  CA  90620. 

MC  136228  (Sub-6-lTA).  filed 
December  10, 1980.  Applicant:  LUISI 
TRUCK  LINES.  INC.,  P.O.  Box  "H". 
Milton-Freewater,  OR  97862. 
Representative:  Philip  G.  Skofstad,  1525 
N.E.  Weidler,  Portland,  OR  97232.  (1) 
Wine  and  malt  beverages  from  points  in 
CA  to  Pullman,  WA  and  (2)  bottles,  kegs 
and  pallets,  empty  returned  from 
Pullman,  WA  to  Irwindale  and  Fairfield, 
CA  for  270  days.  Supporting  shipper: 
Danday,  Inc.,  d.b.a.  Dantini  Distributing, 
P.O.  Box  362,  Pullman,  WA  99163. 
Agatha  L.  Mergenovich. 
Secretary. 

|FR  Doc,  80-40205  Filed  12-30-80.  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

International  Drug  Scheduling;  Single 
Convention  on  Narcotic  Drugs,  1961, 
Activity  Concerning 
Dextropropoxyphene 

agency:  Enforcement  Administration, 
Department  of  Justice. 
ACTION:  Notice. 

SUMMARY:  Notice  is  to  inform  concerned 
parties  that  the  Commission  on  Narcotic 
Drugs  (CND)  will  consider  the  transfer 
of  certain  dextropropoxyphene 
preparations  from  Schedule  II  to 
Schedule  III  of  the  Single  Convention  at 
its  February  1981  meeting;  and  that 
Spain  has  requested  that  the  CND 
decision  to  schedule 
dextropropoxyphene  in  Schedule  II  be 
reversed. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Lenck,  Chief  Counsel.  Drug 


Enforcement  Administration,  telephone 
202-633-1276. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  order  to  inform 
interested  parties  that  the  Department  of 
State  has  transmitted  to  the  Drug 
Enforcement  Administration 
notifications  issued  by  the  Secretary- 
General  of  the  United  Nations  that  the 
United  Nations  Commission  on  Narcotic 
Drugs  (CND)  will  consider  two  matters 
which  pertain  to  the  drug, 
dextropropoxyphene.  at  the  February 
1981  meeting  in  Vienna,  Austria. 

The  United  States,  as  Party  to  the 
Single  Convention  on  Narcotic  Drugs, 
1961,  has  been  notified  by  the  Secretary- 
General  of  the  United  Nations  that  the 
World  Health  Organization  (WHO)  in 
conformity  with  Article  3,  paragraph  4  of 
the  Single  Convention  has  found  that 
preparations  for  oral  use  containing  not 
more  than  150  milligrams  of 
dextropropoxyphene  per  dosage  unit  or 
with  a  concentration  of  not  more  than 
2.5  per  cent  in  undivided  preparations 
are  not  liable  to  abuse.  If  such 
preparations  are  compounded  with 
another  substance  then  that  substance 
must  not  be  one  of  those  controlled  by 
the  Convention  on  Psychotropic 
Substances,  1971.  The  WHO 
recommends  that  preparations  fulfilling 
all  of  the  specifications  mentioned 
above  may  be  added  to  Schedule  III  of 
the  Single  Convention.  The  CND,  in 
accordance  with  Article  3,  paragraph  4, 
may  consider  this  recommendation  at 
the  February  1981  meeting.  Preparations 
(dosage  forms)  of  dextropropoxyhene 
which  could  be  affected  by  the  WHO 
recommendation  are  controlled  as 
Schedule  IV  narcotics  under  the 
Controlled  Substances  Act. 

The  Secretary-General  of  the  United 
Nations  in  accordance  with  Article  3, 
paragraph  8  of  the  Single  Convention, 
has  also  notified  the  Secretary  of  State 
that  the  Government  of  Spain  has 
requested  that  the  Economic  and  Social 
Council  of  the  United  Nations  review 
the  decision  of  the  CND  to  include 
dextropropoxyphene  in  Schedule  II  of 
the  Single  Convention.  All  comments 
received  by  the  U.N.  Division  of 
Narcotic  Drugs  will  be  submitted  to  the 
Council  for  consideration  and 
appropriate  action  at  its  first  regular 
session  in  1981. 

The  Drug  Enforcement 
Administration,  and  the  Department  of 
Health  and  Human  Services  are 
currently  engaged  in  the  preparation  of 
comments  in  relations  to  above- 
described  notifications  received  from 
the  Secretary-General.  These  comments 
will  be  submitted  to  the  Department  of 
State  to  assist  in  developing  the  U.S. 
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Subcommittee  members  and 
participants).  ^'''^^ 

Gerald  D.  Grifrin, 

Acting  Associate  Administrator  for  External 
Relations. 


requires  the  NRG  to  disseminate 
information  on  abnormal  occurrences 
"(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  public 


without  subjecting  the  patients  to 
unnecessary  radiation. 

In  addition  to  the  misadministrations, 
the  investigation  identified  several  items 
of  non-compliance  with  the  license 
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Government  position  on  these  matters  at 

the  meetings  of  the  CND  and  the 

Council. 

Peter  B.  Benainger, 

Administrator. 
December  24. 1980. 
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NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

December  24, 1980. 

Pursuant  to  Sec.  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(1976).  notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Oceans  and  Atmosphere  (NACOA)  will 
hold  a  3-day  meeting  on  Monday, 
Tuesday,  and  Wednesday,  January  12, 
13,  and  14, 1981.  The  meetings  will  be 
held  in  Room  418,  Page  Building  1,  2001 
Wisconsin  Ave.,  NW.,  Washington,  DC 
20235.  The  meetings  will  commence  at 
2:00  p.m.  on  Monday  and  9:00  a.m.  on 
Tuesday  and  Wednesday. 

The  Committee,  consisting  of  18  non- 
Federal  members,  appointed  by  the 
President  from  academia,  business  and 
industry.  State  and  local  government, 
and  public  interest  groups,  was 
established  by  Congress  by  Public  Law 
95-63,  on  July  5, 1977.  Its  duties  are  to: 
(1)  undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  on  the  carrying  out  the 
programs  of  the  National  Oceanic  and 
Atmospheric  Administration;  and  (3) 
submit  an  annual  report  to  the  President 
and  to  Congress  setting  forth  an 
assessment,  on  a  selective  basis,  of  the 
status  of  the  Nation's  marine  and 
atmospheric  activities,  and  submit  such 
other  reports  as  may  from  time  to  time 
be  requested  by  the  President  or 
Congress. 

The  tentative  meeting  schedule 
follows: 

January  12, 1961 

Panel  Session 

2:00  p.m.-5:30  p.m. 
Fisheries  Panel 

January  13, 1961 

Plenary  Session 

9:00  a.m.-9:30  a.m. 

Opening  Remarks — Acting  Chairman 
9:30  a.m.-10:30  a.m. 

Coastal  Energy  Impact  Program 


10:30  a.m.-12:00  noon 

Waste  Management  Report,  John  Knauss, 

Chairman,  Committee  review/approval 
12.00  noon-l:00  p.m. 

Lunch 
1:00  p.m.-2:30  p.m. 

Services  to  Ocean  Operations  Report 

Committee  review/proposal 

Panel  Meeting 

2:30  p.m.-4:30  p.m. 

Hydrology.  Paul  Bock,  Chairman 

Dr.  Richard  E.  Hallgren.  Director,  National 
Weather  Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 

Dr.  John  Schaake,  Chief,  Hydrologic 
Services  Division,  National  Weather 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 

Adjourn 

4:30  p.m. 

January  14, 1981 

Panel  Session 

9:00  a.m.-lQ:00  a.m. 

Support  for  Atmospheric  Research 
Facilities.  Louis  J.  Batten,  Chairman 

Plenary  Session 

10:00  a.m.-12:00  noon 

L^w  of  the  Sea,  Burt  H.  Keenan,  Member: 
Speaker:  Conrad  Welling:  Topic:  Deep 
Seabed  Mining 

Lunch 

12:00  p.m.-l:00  p.m.    ■ 
1:00  p.m.-3:30  p.m. 
Panel  Reports 

Adjourn 
3:30 

Persons  desiring  to  attend  will  be 
admitted  to  the  extent  seating  is 
available.  Persons  wishing  to  make 
formal  statements  should  notify  the 
Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
impose  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street,  NW.,  (Room 
436,  Page  Building  #1),  Washington,  DC 
20235.  The  telephone  number  is  (202) 
653-7818. 
Stephanie  M.  Jones, 
Acting  Executive  Director. 

|FR  Doc  80-40654  Filed  12-30-80:  8.'45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NotlCB  (80-85)] 

NASA  Advisory  Council,  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  the  following  meeting: 
NAME  OF  COMMITTEE:  NASA  Advisory 
Council,  Space  Systems  and  Technology 
Advisory  Committee,  Informal 
Subcommittee  on  Energy  Technology. 

DATE  AND  TIME:  January  28,  29, 1981,  8:30 
a.m.  to  5  p.m.,  January  30, 1981,  8:30  a.m. 
to  11  a.m. 

ADDRESS:  Jet  Propulsion  Laboratory, 

Room  903,  Building  180,  Pasadena, 

California. 

TYPE  OF  MEETING:  Open. 

Agenda 

January  28,  1981 

8:30  a.m. — Welcome  and  Introductory 
Remarks. 

9  a.m. — Update  of  NASA  Energy  Programs. 

1:30  p.m. — Review  of  Jet  Propulsion 
Laboratory  Energy  Projects. 

January  29,  1981 

8:30  a.m. — Continuation  of  Jet  Propulsion 
Laboratory  Project  Reviews. 

January  30,  1981 

8:30  a.m. — Subcommittee  Discussions  and 
Formulation  of  Recommendations. 
11  a.m. — Adjourn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  A.  Beattie,  Executive 
Secretary,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/755-3127). 
SUPPLEMENTARY  INFORMATION:  The 
Informal  Subcommittee  on  Energy 
Technology  of  the  NASA  Advisory 
Council,  Space  Systems  and  Technology 
Advisory  Committee,  was  eslliblished  to 
provide  advice  and  recommendations  on 
the  overall  objectives,  approach, 
content,  structure  and  balance  of  NASA 
energy  technology  efforts.  The 
Chairperson  is  Dr.  Robert  L.  Hirsch. 
There  are  currently  seven  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  40  persons  including  the 
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For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

|FR  Doc  80-40635  Filed  12-30-80:  8:45  am] 
BILUNG  COOC  7S90-01-M 


petition  was  published  in  the  Federal 
Register  July  7, 1980  (45  FR  45748). 

The  basis  of  Christa-Maria's  petition 
is  the  contention  that  the  steel 
containment  at  the  Big  Rock  Point  Plant 


impair  safety  equipment.  As  a  result,  by 
letter  of  October  30, 1979,  we  asked 
nuclear  power  plant  licensees  to 
perform  a  design  review  of  plant 
shielding  by  January  1, 1980  and  to 

imnlamani  noarlarl  r'Kanaoc  r\\r  Tannan/  1 
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Subcommittee  members  and 
participants).  """"^"-^ 

Gerald  D.  Griffm, 

Acting  Associate  Administrator  for  External 

Relations. 

December  19,  1980. 

|FR  Uoc   80-40564  Filed  12-30-80:  8:45  am] 
BILLING  CODE  7S10-01-M 

Notice  (80-84)] 

NASA  Advisory  Council  (NAC),  Life 
Sciences  Advisory  Committee; 
Meeting 

The  NAC  Life  Sciences  Advisory 
Committee  (LSAC)  will  meet  at  the 
National  Aeronautics  and  Space 
Administration  Headquarters  on 
January  16, 1981.  The  meeting  will  take 
place  from  8:30  a.m.  to  5  p.m.  in  Room 
5026  of  Federal  Building  6,  400  Maryland 
Avenue  SW,  Washington,  DC  20546.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approximately  50  persons  including  12 
Committee  members  and  participants). 

The  Life  Sciences  Advisory 
Committee  consults  with  and  advises 
the  Council  and  NASA  on  the 
accomplishments  and  plans  of  NASA's 
Life  Sciences  Programs.  The  Committee 
is  chaired  by  Dr.  Richard  Wurtman. 
Following  is  the  approved  agenda  for 
the  meeting: 

Agenda 

January  16,  1981 

8:30  a.m. — Introductory  Remarks. 

9:00  a.m. — Application  of  Section  Criteria 
to  LS-1  Experiments. 

3:30  p.m. — Payload  Options  and  Sample 
Payloads. 

4:00  p.m. — Discussion:  Actions  From 
Previous  Meeting. 

5:00  p.m. — Adjourn. 

For  further  information  please  contact 
Dr.  Paul  Rambaut,  Executive  Secretary 
for  the  Committee,  Code  SBR-3, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
Telephone  (202)  755-3723. 
Gerald  Grifrm, 

Acting  Associate  Administrator  for  External 
Relations. 
December  19.  1980. 

|FR  Doc,  80-40565  Filed  12-30-80:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence;  improper  Use 
and  inadequate  Control  of  Licensed 
Material  (Radiopharmaceuticals) 

Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as  amended. 


requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
"(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incident  was  determined  to  be  an 
abnormal  occurrence  using  the  criteria 
published  in  the  Federal  Register  on 
February  24, 1977  (42  FR  10950). 
Appendix  A  (Example  I.d.3)  criteria  of 
the  Policy  Statement  notes  that  a  serious 
deficiency  in  management  or  procedural 
controls  in  major  areas  can  be 
considered  an  abnormal  occurrence.  The 
following  description  of  the  event  also 
contains  the  remedial  action  taken. 

Date  and  Place.— On  July  31, 1980,  the 
Nuclear  Regulatory  Commission's 
Region  III  office  in  Glen  Ellyn,  Illinois 
received  a  communication  indicating 
that  patients  of  Lakeview  Hospital  in 
Wauwatosa,  Wisconsin  had  routinely 
received  double  the  prescribed  dose  of 
radiopharmaceuticals  for  diagnostic 
scans  since  1976.  The  hospital  currently 
holds  an  NRC  license,  originally  issued 
in  1959  and  most  recently  renewed  in 
1979,  to  possess  radioactive  isotopes  for 
medical  diagnostic  procedures. 

Nature  and  Probable  Consequences. — 
Investagations  revealed  that  the 
licensee's  nuclear  medicine  staff  were 
routinely  administering  more  than  the 
prescribed  doses  of 
radiopharmaceuticals  to  patients,  most 
of  them  age  65  and  over,  for  those 
diagnostic  scans  of  brain,  bone,  liver, 
spleen  and  lung  in  which  technetium- 
99m  (Tc-99m)  was  incorporated  as  part 
of  the  scanning  agent.  This  involved  20 
to  30  patients  per  month.  The  doses 
administered  were  generally  twice  the 
prescribed;  the  highest  dose 
admininstered  to  a  patient  was  42 
millicuries  of  Tc-99m  DTPA '  for  a  brain 
scan,  instead  of  the  15  millicuries  which* 
the  hospital 's  written  protocol 
prescribed.  This  would  have  resulted  in 
a  whole  body  dose  of  840  millirems,  and 
a  dose  to  the  critical  organ  (urinary 
bladder)  of  23  rems.  (By  comparison,  a 
normal  chest  X-ray  is  equal  to  a  whole 
body  dose  of  20  to  50  millirems.)  The 
increased  dosages  were  unnecessary 
because  they  did  not  result  in  any 
corresponding  benefit  to  the  patients. 

The  purposes  of  the  dosage  increases 
were  to  decrease  scanning  time  (from 
about  30-45  minutes  to  about  15-20 
minutes)  and  to  obtain  brighter  images 
before  the  patients  moved.  This  was 
done  by  administering  increased 
dosages  despite  available  alternative 
means  to  accomplish  the  same  purpose 


'  Dielhylenetriamine  pentaacelic  acid  (DTPA) 
labelled  with  Tc-99in  is  a  radiopharmaceutical  used 
for  brain  and  kidney  imaging 


without  subjecting  the  patients  to 
unnecessary  radiation. 

In  addition  to  the  misadministrations. 
the  investigation  identified  several  items 
of  non-compliance  with  the  license 
concerning  failure  to  maintain  accurate 
records,  inadequate  equipment 
calibration,  and  inadequate  radiation 
surveys. 

Cause  or  Causes. — ^The  principal 
causes  of  the  incident  were  the  improper 
use  of  the  radiopharmaceuticals  by  the 
licensee  staff  and  inadequate  procedural 
controls  for  the  program.  Further,  the 
licensee's  technetium  utilization  log  was 
falsified  to  indicate  that  proper  dosages 
had  been  administered.  This  prevented 
NRC  inspectors  from  detecting  this 
practice. 

Actions  Taken  to  Prevent  Recurrence 

Licensee. — The  licensee  cooperated  in 
the  investigation,  took  prompt  action  to 
correct  deficiencies  including 
suspension  and  later  removal  of  two 
employees  involved,  and  stopped  all 
licensed  activities  when  NRC  suspended 
their  license.  Patients  requiring  nuclear 
medicine  diagnostic  procedures  were 
referred  to  a  nearby  county  medical 
complex  which  is  authorized  to  perform 
procedures  involving 
radiopharmaceuticals.  In  early 
September  in  the  reply  to  the  NRC  Order 
to  Show  Cause  and  during  a  subsequent 
NRC-licensee  management  meeting,  the 
licensee  submitted  new  procedures 
aimed  at  correcting  the  identified 
problems.  In  addition,  the  two 
employees,  initially  suspended,  were 
discharged. 

NRC. — An  NRC  investigation,  begun 
on  August  1  and  completed  on  August  7, 
1980,  included  interviews  with  an 
authorized  user  and  three  nuclear 
medicine  technicians,  as  well  as  a 
review  of  records.  On  August  11, 1980, 
the  NRC  issued  an  Order  Suspending 
License,  effective  immediately,  and  an 
Order  to  Show  Cause  why  the  license 
should  not  be  revoked;  this  was  also 
published  in  the  Federal  Register  (45  FR 
56477).  An  investigation  by  the  NRC 
Office  of  Inspector  and  Auditor  is 
complete  and  has  been  forwarded  to  the 
Department  of  Justice  for  whatever 
action  they  deem  appropriate.  The 
licensee's  response  to  the  Order  to  Show 
Cause  was  reviewed  by  the  NRC,  and 
was  determined  to  have  shown 
sufficient  cause  why  the  license  should 
not  be  revoked.  The  suspension  order 
was  rescinded  and  a  Confirmatory 
Order  Modifying  License  was  issued  to 
incorporate  the  licensee's  corrective 
action  in  the  license. 

Dated  at  Washington,  D.C.,  this  19th  day  of 
December,  1980. 
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implementation  of  additional  shielding 
requirements  until  January  1, 1982,  as 
discussed  above,  the  licensee  had 
additional  time  to  further  assess  this 
modification. 
Because  of  the  conservatism  of  the 


request  of  January  6, 1980.  Moreover,  the 
eighth  safety  issue  was  added  in  the 
latter  submittal.  The  petitions  were  not 
received  by  the  Nuclear  Regulatory 
Commission  (the  Commission)  before 
restart  of  the  facility.  Consequently,  the 


and  also  the  State  of  Illinois  have 
requested  a  hearing, 

A  telephone  conference  was  held  on 
December  2, 1980  for  the  purpose  of 
making  sure  that  the  petitioners 
understood  the  specificity  requirements 
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For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 

|FR  Doc  80-40635  Filed  12-3U-80:  8:45  ami 
MLUNG  COM  7StO-01-M 

(Docket  Nos.  50-454  and  50-455] 

Commonwealth  Edison  Co.  (Byron 
Nuclear  Power  Station,  Units  1  and  2); 
Request  for  Action 

Notice  is  hereby  given  that  by  a 
request  of  November  21, 1980.  the 
Rockford  League  of  Women  Voters 
(League]  petitioned  that  a  proceeding  be 
instituted  pursuant  to  10  CFR  2.202  to 
consider  modification,  suspension  or 
revocation  of  the  construction  permit 
issued  to  Commonwealth  Edison 
Company  for  the  Byron  Nuclear  Power 
Station,  Units  1  and  2,  to  insure  proper 
resolution  of  all  outstanding  safety 
problems  applicable  to  the  Byron 
Station.  Pending  a  full  hearing  and 
determination  of  its  request,  the  League 
sought  an  immediate  halt  to  the 
construction  of  the  Byron  Station.  This 
petition  is  being  treated  as  a  request  for 
action  under  10  CFR  2.206  of  the 
Commission's  regulations,  and 
accordingly,  action  will  be  taken  on  the 
petition  within  a  reasonable  period  of 
time. 

Copies  of  the  petition  are  available  for 
inspection  in  the  Commission's  Public 
Document  Room  at  1717  H  Street  NW., 
Washington,  D.C.  20555  and  in  the  local 
public  document  room  at  the  Byron 
Public  Library,  Third  and  Washington 
Streets,  Byron,  Illinois  61010. 

Dated  at  Bethesda.  Md..  this  22nd  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

\rR  Doc.  ao-40644  Filed  12-30-80-.  »4S  am| 
BILUNG  COOC  7S«)-01-« 


(Docket  No.  50-155] 

Consumers  Power  Co.  (Big  Rock  Point 
Plant),  Director's  Decision 

By  petition  dated  April  1, 1980. 
Christa-Maria,  on  behalf  of  Concerned 
Citizens  for  the  Charlevoix  Area, 
requested  that  the  Big  Rock  Point  Plant 
be  shutdown  immediately  because  it 
does  not  meet  minimal  Nuclear 
Regulatory  Commission  (NRC) 
requirements  relating  to  containment 
integrity.  This  petition  has  been 
considered  under  the  provisions  of  10 
CFR  2.206  of  the  Commission's 
regulations.  Notice  of  receipt  of  the 


petition  was  published  in  the  Federal 
Register  July  7, 1980  (45  FR  45748). 

The  basis  of  Christa-Maria's  petition 
is  the  contention  that  the  steel 
containment  at  the  Big  Rock  Point  Plant 
is  insufficient  to  contain  radiation  in  the 
event  of  an  accident.  Petitioner  asserts 
that  continued  operation  of  the  Big  Rock 
Point  Plant  with  an  unshielded  steel 
containment  is  in  direct  violation  of 
NRC  requirements.  Upon  consideration 
of  the  information  set  forth  in  Christa- 
Maria's  petition,  it  has  been  determined 
that  Christa-Maria  has  not  presented 
any  new  information  or  reasons  which 
constitute  a  basis  for  shutting  down  the 
Big  Rock  Point  Plant. 

Discussion 

Christa-Maria  asserts  that  the 
unshielded  steel  containment  at  the  Big 
Rock  Point  Plant  is  insufficient  to 
contain  radiation  and  that  this  is  in 
direct  violation  of  "requirement  2.213"  of 
NUREG  0578,  "TMI-2  Lessons  Learned 
Task  Force  Status  Report  and  Short- 
Term  Recommendations,"  which  states 
that  nuclear  power  plants  must  shut 
down  immediately  in  the  event  of  a 
complete  loss  of  safety  function. 

It  is  assumed  that  the  reference  to 
"requirement  2.213"  of  NUREG  0578  in 
Christa-Maria's  petition  is  a 
typographical  error  and  that  the 
reference  was  intended  to  be  to  Section 
2.2.3.  In  that  section,  the  NRC  Lessons 
Learned  Task  Force  had  originally 
proposed  that  the  Technical 
Specifications  for  each  reactor  should 
provide  that  the  reactor  be  placed  in  a 
hot  shutdown  condition  within  8  hours 
and  a  cold  shutdown  condition  within  24 
hours  from  the  time  that  the  reactor  is 
found  to  be  or  has  been  in  operation 
with  a  complete  loss  of  safety  function. 
However,  based  on  further  review,  the 
NRC  staff  determined  that  rather  than 
implement  the  original  proposal  at  this 
time  a  broad  new  rulemaking  should  be 
undertaken  which  would  require  plant 
shutdown  for  various  human  and 
procedural  errors.  Accordingly,  the 
NRC's  September  13, 1979  letter  to  all 
licensees  indicated  that  no  further 
action  on  section  2.2.3  would  be 
required  by  the  licensees  pending  the 
actions  of  the  rulemaking  process. 
Consequently,  the  "requirement"  which 
Christa-Maria  asserts  the  Big  Rock 
facility  is  violating  is  not  currently  a 
requirement  for  NRC  licensees. 

The  issue  of  adequate  shielding  from 
post-accident  radiation  fields  is  still 
under  active  review.  One  of  the  lessons 
learned  from  the  TMI-2  accident  is  that 
radiation  fields  resulting  from  contained 
radiation  sources  after  an  accident  may 
make  it  difficult  to  effectively  perform 
accident  recovery  operations  or  may 


impair  safety  equipment.  As  a  result,  by 
letter  of  October  30, 1979,  we  asked 
nuclear  power  plant  licensees  to 
perform  a  design  review  of  plant 
shielding  by  January  1, 1980  and  to 
implement  needed  changes  by  January  1, 
1981.  The  NRC  design  criteria  assume  a 
very  severe  accident  with  a  very  large 
radiation  source  term  and  assume  that 
stringent  limits  on  radiation  exposure  to 
personnel  would  be  met.  Consumers 
Power  Company  submitted  the  design 
review  by  letter  of  December  27, 1979 
and  identified  areas  of  the  plant  which 
would  need  additional  shielding 
protection  if  NRC  design  criteria  were  to 
be  met. 

By  letters  dated  February  22,  April  2, 
May  6,  August  25,  and  September  2, 
1980,  Consumers  Power  Company  had 
requested  a  delay  in  implementation  of 
additional  shielding  protection 
requirements  until  the  completion  of  an 
ongoing  risk  assessment  of  the  plant, 
estimated  to  be  April  1981.  The 
requested  delay  was  effectively  mooted 
by  the  publication  of  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Requirements"  which  modifies  the 
implementation  date  for  necessary 
changes  to  January  1, 1982. 

As  required  by  the  staff,  the  licensee 
has  completed  a  review  of  vital  areas  in 
which  personnel  occupancy  may  be 
limited  by  radiation  during  post- 
accident  operations.  Our  safety 
evaluation  of  the  implementation  of 
"Category  A"  Lessons  Learned 
requirements  was  issued  on  May  2, 1980 
and  stated  that  the  control  room,  the 
interim  Technical  Support  Center  and 
the  Operational  Support  Center  are 
sufficiently  shielded  that  they  would 
remain  accessible  for  continuous 
occupancy.  The  vital  areas  in  which 
personnel  occupancy  may  be  limited  are 
the  backup  emergency  diesel,  backup 
cooling  water  supply  hose  to  the  core 
spray  heat  exchanger  and  the 
emergency  diesel  general  fuel  supply. 
The  licensee  initiated  work  to 
implement  changes  for  these  three  items, 
and  two  of  them,  the  relocation  of  the 
backup  emergency  diesel  and  the 
modification  to  the  emergency  diesel 
general  fuel  supply,  should  be  completed 
shortly.  With  respect  to  the  third  item, 
the  licensee  began  implementation  of 
the  modifications  but  has  recently 
informed  us  that  preliminary  results 
from  the  probabilistic  risk  assessment 
being  conducted  for  the  Big  Rock  Point 
plant  could  affect  the  need  for  the 
modification  to  the  backup  cooling 
water  supply  hose  to  core  spray  heat 
exchanger.  Accordingly,  they  indicated 
that  work  on  this  third  item  has  been 
stopped.  Because  of  the  delay  in  the 
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II 

An  inspection  was  conducted  on 
March  31, 1980,  at  the  waste  burial  site 
in  Hansford,  Washington.  As  a  result  of 
this  inspection,  it  appears  the  licensee 
has  not  conducted  its  activities  in  full 


Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  twenty-five 
days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings 
and,  if  payment  has  not  been  made  by 


3M  surveyed  the  vehicle  before  it  left 
our  site,  the  survey  was  limited  to  the 
vertical  surfaces  of  the  trailer  and  inside 
the  cab  of  the  tractor.  We  have  no 
radiation  survey  data  to  confirm  or  deny 
the  radiation  dose  rates  which  were 
measured  underneath  the  trailer  when  it 
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implementation  of  additional  shielding 
requirements  until  January  1, 1982,  as 
discussed  above,  the  licensee  had 
additional  time  to  further  assess  this 
modification. 

Because  of  the  conservatism  of  the 
design  requirements  against  which  the 
shielding  acceptability  must  be 
evaluated,  it  is  our  judgment  that  a 
deferral  of  implementation  until  1982 
will  not  result  in  exposure  of  plant 
personnel  to  significant  risk  from  a  loss- 
of-coolant  accident  or  a  greater  risk  to 
the  public  than  previously  evaluated,  if 
such  an  accident  should  occur. 

Conclusion 

Based  on  the  foregoing  discussion  and 
the  provisions  of  10  CFR  2.206, 1  have 
determined  that  there  is  no  adequate 
basis  for  shutting  down  the  Big  Rock 
Point  Plant.  The  request  by  the 
Concerned  Citizens  of  Charlevoix  Area 
is,  therefore,  denied. 

A  copy  of  this  Decision  will  be  placed 
in  the  Commission's  Public  Document 
Room  at  1717  H  Street,  NW., 
Washington,  D.C.  20555  and  the  Local 
Public  Document  Room  for  the  Big  Rock 
Point  Plant,  located  at  the  Charlevoix 
Public  Library,  107  Clinton  Street, 
Charlevoix,  Michigan  49720.  A  copy  of 
this  Decision  will  also  be  filed  with  the 
Secretary  of  the  Commission  for  review 
by  the  Commission  in  accordance  with 
10  CFR  2.206(c)  of  the  Commission's 
regulations. 

In  accordance  with  10  CFR  2.206(c)  of 
the  Commission's  regulations,  this 
Decision  will  constitute  the  final  action 
of  the  Commission  twenty  (20)  days 
after  the  date  of  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  this  Decision 
within  that  time. 

Dated  at  Bethesda,  Md.,  this  18  day  of 
December  1980. 
Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  80-40638  Filed  12-30-80.  8:45  am) 
BILUNG  CODE  7590-01-M 


[Docket  No.  50-155] 

Consumers  Power  Co.  (Big  Rock  Point 
Plant);  issuance  of  Director's  Decision 

On  December  11, 1979,  notice  was 
published  in  the  Federal  Register  (44  FR 
71489)  that  by  petition  dated  November 
4, 1979,  Ms.  JoAnn  Bier  and  Ms.  Shirley 
Johns,  had  requested  that  an  order  be 
issued  to  delay  restart  of  the  Big  Rock 
Point  Plant  Unit  1.  Seven  alleged  safety 
questions  identified  in  the  petition  were 
resolved.  Six  of  the  seven  issues 
identified  in  November  4, 1979,  request 
were  repeated  with  clarifications,  in  a 


request  of  January  6, 1980.  Moreover,  the 
eighth  safety  issue  was  added  in  the 
latter  submittal.  The  petitions  were  not 
received  by  the  Nuclear  Regulatory 
Commission  (the  Commission)  before 
restart  of  the  facility.  Consequently,  the 
petitions  have  been  treated  as  a  request 
for  an  order  to  show  cause  why  Facility 
Operating  License  No.  DPR-6  issued  to 
Consumer  Power  Company  for  the  Big 
Rock  Point  Plant  should  not  be 
suspended  pending  resolution  of  the 
issues  raised. 

The  Commission's  Director  of  Nuclear 
Reactor  Regulation  has  treated  these 
requests  as  requests  for  action  under  10 
CFR  2.206.  Upon  review  of  records 
pertinent  to  the  issues  raised  by  Ms.  Bier 
and  Ms.  Johns,  the  Director  has 
determined  that  the  requests  do  not 
provide  an  adequate  basis  to  issue  an 
order  to  show  cause  why  License  No. 
DPR-6  for  the  Big  Rock  Point  Plant 
should  not  be  suspended.  Accordingly, 
the  requests  have  been  denied. 

Copies  of  the  Director's  decision  are 
available  for  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.  Washington.  D.C, 
20555  and  at  the  Local  Public  Document 
Room  for  Big  Rock  Point,  located  at  the 
Charlevoix  Public  Library,  107  Clinton 
Street,  Charlevoix,  Michigan  49720.  A 
copy  of  this  decision  will  also  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's  regulations. 

As  provided  in  10  CFR  2.206(c),  the 
decision  will  constitute  the  final  action 
of  the  Commission  twenty  (20)  days 
after  the  date  of  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  decision  within 
that  time. 

Dated  at  Bethesda.  Md.,  this  18  day  of 
December  1980. 
Harold  R.  Denton. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  80-40639  Filed  12-30-80,  8:45  am) 
BILLING  CODE  7590-01-M 


[Docket  Nos.  50-461  OL  and  50-462  OL] 

Illinois  Power  Co.,  et  al.,  (Clinton  Power 
Station,  Units  1  and  2,  Application  for 
Operating  License);  Memorandum  and 
Order  (Summarizing  Telephone 
Conference  and  Ordering  Special 
Prehearing  Conference) 

December  22, 1980. 

Petitions  to  intervene  in  this  operating 
licensing  proceeding  have  been  filed  by 
two  groups,  Prairie  Alliance  and 
Bloomington-Normal  Chapter  of  Prairie 
Alliance  (hereinafter  called 
"Bloomington-Normal").  Both  petitioners 


and  also  the  State  of  Illinois  have 
requested  a  hearing. 

A  telephone  conference  was  held  on 
December  2, 1980  for  the  purpose  of 
making  sure  that  the  petitioners 
understood  the  specificity  requirements 
of  10  CFR  2.714(b)  and  to  establish  a 
date  for  a  Special  Prehearing 
Conference  pursuant  to  10  CFR  2.751(a). 

The  spokesman  fqr  Prairie  Alliance 
stated  that  he  had  a  copy  of  10  CFR  and 
understood  the  amendment  requirement 
of  10  CFR  2.714(b).  He  requested 
postponement  of  the  Special  Prehearing 
Conference  because  he  had  not  had 
access  to  the  Application  for  facility 
operating  license  and  the  Applicants' 
Environmental  Report.  Counsel  for 
Applicants  agreed  to  assist  the 
petitioner  in  locating  these  documents. 
The  spokesman  for  Bloomington-Normal 
indicated  that  this  petitioner  intended  to 
consolidate  its  efforts  with  Prairie 
Alliance.  All  conferees  agreed  upon 
January  29, 1981  as  a  date  for  the  Special 
Prehearing  Conference. 

Order 

In  view  of  the  foregoing,  it  is,  this  22nd 
day  of  December  1980  Ordered 

That  the  Special  Prehearing 
Conference  will  be  held  at  the  Urbana 
Civic  Center,  108  East  Water  Street, 
Urbana,  Illinois  on  January  29, 1981 
beginning  at  9:30  a.m. 

For  the  Atomic  Safety  and  Licensing  Board. 
Oscar  H.  Pant, 

Administrative  fudge. 

[FR  Doc  80-40634  Filed  12-30-«ft  8:45  am] 
BILUNG  CODE  7590-01-M 


[Byproduct  Material  License  No.  22-00057- 
06;  EA-80-47] 

Minnesota  Mining  and  Manufacturing 
Company;  Order  imposing  a  Civil 
Monetary  Penalty 

I 

Minnesota  Mining  and  Manufacturing 
Company,  St.  Paul,  Minnesota  (the 
"licensee"),  is  the  holder  of  Byproduct 
Material  License  .No.  22-00057-06  (the 
"license"),  issued  by  the  Nuclear 
Regulatory  Commission  (the 
"Commission").  The  license  authorizes 
research  and  development  as  defined  in 
10  CFR  Part  30:  manufacture  and  testing 
of  products:  and  demonstration  of 
sealed  sources  and  devices  containing 
sealed  sources.  This  license  was  initially 
issued  on  February  17, 1964,  and  has  an 
expiration  date  of  May  31. 1979.  A 
timely  renewal  application  has  been 
submitted. 
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warranted.  But,  because  of  the  growing 
number  of  transportation  incidents 
involving  low  specific  activity  materials 
and  type  A  quantities  of  radioactive 
materials  due,  at  least  in  part,  to  the  use 
of  defective  shipping  containers  and 


Unit  No.  1  (the  facility)  located  in 
Oswego  County,  New  York.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specifications  to  permit  plant  operation 


Niagara  Mohawk  Power  Corporation 
(the  licensee)  which  revised  the  license 
and  Technical  Specifications  for 
operation  of  the  Nine  Mile  Point  Nuclear 
Station,  Unit  No.  1  (the  facility)  located 
in  Oswego  County,  New  York.  The 
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An  inspection  was  conducted  on 
March  31, 1980,  at  the  waste  burial  site 
in  Hansford,  Washington.  As  a  result  of 
this  inspection,  it  appears  the  licensee 
has  not  conducted  its  activities  in  full 
compliance  with  the  conditions  of  the 
license  and  with  the  requirements  of  the 
Nuclear  Regulatory  Commission's 
"Packaging  of  Radioactive  Material  for 
Transport  and  Transportation  of 
Radioactive  Material  Under  Certain 
Conditions,"  Part  71,  Title  10,  Code  of 
Federal  Regulations.  A  written  Notice  of 
Violation  was  served  upon  the  licensee 
by  letter  dated  August  6. 1980, 
specifying  the  item  of  noncompliance  in 
accordance  with  10  CFR  2.201.  A  Notice 
of  Proposed  Imposition  of  a  Civil 
Penalty  was  served  concurrently  upon 
the  licensee  in  accordance  with  Section 
234  of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2282)  and  10  CFR 
2.205,  incorporating  by  reference  the 
Notice  of  Violation  which  stated  the 
nature  of  the  item  of  noncompliance, 
and  the  provisions  of  the  NRC  and  DOT 
regulations,  with  which  the  licensee  was 
in  noncompliance.  An  answer  from  the 
licensee  to  the  Notice  of  Violation  and 
the  Notice  of  Proposed  Imposition  of  a 
Civil  Penalty  was  dated  August  28, 1980. 

Ill 

Upon  consideration  of  the  answer 
received  and  the  statements  of  fact, 
explanation,  and  argument  in  denial  or 
mitigation  contained  therein,  as  set  forth 
in  the  Attachment  to  this  Order,  the 
Director  of  the  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
penalty  proposed  for  the  item  of 
noncompliance  designated  in  the  Notice 
of  Violation  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  U.S.C.  2282)  and 
10  CFR  2.205.  it  is  hereby  ordered  that: 

The  licensee  pay  a  civil  penalty  in  the  total 
amount  of  Two  Thousand  Dollars  ($2,000) 
within  twenty-five  days  of  the  date  of  this 
Order,  by  check,  draft,  or  money  order 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director  of  the  Office  of 
Inspection  and  Enforcement. 


The  licensee  may,  within  twenty-five 
days  of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Secretary  to  the 
Commission,  U.S.N.R.C.,  Washington, 
D.C.  20555.  A  copy  of  the  hearing 
request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U.S.N.R.C, 
Washington,  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 


Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  twenty-five 
days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings 
and,  if  payment  has  not  been  made  by 
this  time,  the  matter  may  be  referred  to 
the  Attorney  General  for  collection. 

VI 

In  the  event  the  license  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

a.  whether  the  licensee  was  in 
noncompliance  with  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  referenced  in  Sections  II 
and  III  above;  and, 

b.  whether  on  the  basis  of  the  item  of 
noncompliance,  this  Order  should  be 
substained. 

Dated  at  Bethesda,  Md.,  this  17th  day  of 
December  1980. 
For  the  Nuclear  Regulatory  Commission. 

Victor  Stello.  Jr., 

Director.  Office  of  Inspection  and 
Enforcement. 

Appendix  A — Evaluation  and 
Conclusion 

For  the  item  of  noncompliance  and 
associated  civil  penalty  identified  in  the 
Notice  of  Violation  (dated  August  6, 
1980)  the  original  item  of  noncompliance 
is  restated  and  thp  Office  of  Inspection 
and  Enforcement's  evaluation  and 
conclusion  regarding  the  licensee's 
response  to  the  item  (dated  August  28, 
1980)  is  presented. 

Statement  of  Noncompliance 

10  CFR  71.5  prohibits  delivery  of 
licensed  material  to  a  carrier  for 
transport  unless  the  licensee  complies 
with  applicable  regulations  of  the 
Department  of  Transportation  in  49  CFR 
Parts  170-189.  49  CFR  173.393(j)(2) 
requires  that  radiation  levels  not  exceed 
200  millirem  per  hour  at  any  point  on  the 
external  surface  of  the  vehicle  used  to 
transport  packages  of  radioactive 
material. 

Contrary  to  the  above,  a  shipment  of 
licensed  radioactive  material  was  made 
from  your  Saint  Paul,  Minnesota  facility 
to  Richland,  Washington,  on  March  25, 
1980  in  an  exclusive  use  vehicle.  A  dose 
rate  of  300  millirem  per  hour,  was 
measured  at  contact  with  the  bottom  of 
the  trailer  upon  receipt  at  Richland, 
Washington  on  March  31, 1980. 

This  a  Severity  II  item  of 
noncompliance. 

(Civil  Penalty— $2,000) 

Licensee's  Response 

In  the  response  dated  August  28, 1980, 
the  licensee  stated,  in  part,  "Although 


3M  surveyed  the  vehicle  before  it  left 
our  site,  the  survey  was  limited  to  the 
vertical  surfaces  of  the  trailer  and  inside 
the  cab  of  the  tractor.  We  have  no 
radiation  survey  data  to  confirm  or  deny 
the  radiation  dose  rates  which  were 
measured  underneath  the  trailer  when  it 
arrived  at  Richland.  Therefore,  we 
accept  your  findings  that  a  radiation 
level  underneath  the  trailer  exceeded 
200  mR/hr." 

"For  more  than  10  years,  3M  shipped 
low  level  radioactive  waste  by  exclusive 
use  vehicle  to  approved  disposal  sites. 
Throughout  this  period,  representatives 
of  government  and  industry 
acknowledged  that  formal  regulatory 
survey  standards  for  assuring 
compliance  with  external  radiation 
levels  standards  were  needed.  To  fill 
this  void,  shippers  developed  practices 
based  on  verbal  advice  provided  by 
federal  and  state  agency  personnel." 

"The  industry  practices  relevant  here, 
developed  with  the  knowledge  of  agency 
personnel,  called  for  measuring  surface 
dose  rates  on  the  four  sides  of  the 
trailer,  at  a  distance  of  six  feet  from  the 
trailer  and  in  the  cab  of  the  tractor. 
Routine  measurements  on  the  top  and/ 
or  bottom  of  a  trailer  were  not  part  of 
this  accepted  practice.  On  March  26. 
1980.  3M  followed  this  practice  in  belief 
that  no  additional  measurements  were 
required  .  .  ." 

"On  April  1. 1980.  NECO  advised  3M 
that  our  March  26  shipment  was  in 
noncompliance.  At  the  same  time. 
NECO  advised  that  routine  surveys 
underneath  vehicles  had  been 
conducted  since  the  fall  of  1979.  At  no 
time  prior  to  April  1  was  3M  so  advised 
by  NECO  even  though  there  were  at 
least  seven  documented  telephone 
conversations  between  representatives 
of  the  two  companies  during  the 
previous  eight  months.  No  mention  was 
made  of  a  175  mR/hr  spot  on  the  side  of 
the  truck  and  we  were  led  to  believe 
that  one  of  the  routine  surveys  detected 
the  excessive  dose  rate.  If  this  is  correct, 
a  finding  of  noncompliance  is  unfair  to 
3M  becaue  3M  had  no  knowledge  that 
the  NRC  used  routine  surveys 
underneath  vehicles." 

Evaluation  of  the  Licensee's  Response 

As  you  know,  effective  December  3, 
1979,  the  Commission  amended  its 
regulations  for  packaging  and 
transportation  of  radioactive  materials 
to  make  compliance  with  the 
Department  of  Transportation  (DOT) 
regulations  explicit  NRC  requirements. 
This  change  did  not  alter  any 
substantive  requirements;  it  was 
designed  to  enable  the  NRC  to  inspect 
activities  of  its  licensees  in  this  area  and 
to  take  enforcement  actions  if 
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IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  USC  2282),  and 
in  rPR  0  ?n.=;   it  is  bprphv  nrrlRFfid  that: 
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warranted.  But,  because  of  the  growing 
number  of  transportation  incidents 
involving  low  specific  activity  materials 
and  type  A  quantities  of  radioactive 
materials  due.  at  least  in  part,  to  the  use 
of  defective  shipping  containers  and 
improper  loading  and  preparation  of 
packages  for  shipment,  the  NRC 
determined  that  augmentation  of  the 
DOT  inspection  and  enforcement  efforts 
by  those  of  NRC  was  necessary  to 
assure  compliance  with  applicable 
regulations.  This  change  in  the 
regulations,  plus  the  addition  of  specific 
criteria  for  imposing  civil  penalties  for 
transportation  incidents,  should  have 
signalled  Minnesota  Mining  & 
Manufacturing,  as  well  as  all  licensees, 
that  what  may  have  been  considered 
sufficient  in  industry  practices  to 
demonstrate  compliance  with  a 
particular  requirement  in  the  past  might 
no  longer  be  adequate  and  certainly  not 
in  strict  compliance  with  DOT 
requirements.  It  was  incumbent  on  you 
to  ascertain  whether  additional 
measures  to  assure  strict  compliance 
might  now  be  necessary. 

The  applicable  DOT  requirement 
clearly  limits  the  dose  rate  from  licensed 
radioactive  material  to  200  millirem  per 
hour  at  any  point  on  the  external 
surface  of  the  car  or  vehicle  consigned 
for  exclusive  use  (49  CFR  173.393(j)(2)). 
Under  the  procedures  in  Nuclear 
Engineering  Company's  license,  i.e., 
Condition  31  and  Appendix  B.  to  which 
you  referred,  surveying  underneath 
trailers  is  required  when  readings 
around  the  sides  of  the  trailer  are  near 
allowable  limits.  Consequently,  the  NRC 
inspector  would  have  surveyed  under 
the  vehicle  in  any  event,  because  a  spot 
reading  175mR/hr  was  found  on  one  of 
the  sides  of  the  vehicle. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

|FR  Doc.  80-40638  Filed  12-30-80:  8:45  am| 
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[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corp.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  38  to  Facility 
Operating  License  No.  DPR-63  to 
Niagara  Mohawk  Power  Corporation 
(the  licensee)  which  revised  the 
"Technical  Specifications  for  operation  of 
the  Nine  Mile  Point  Nuclear  Station, 


Unit  No.  1  (the  facility)  located  in 
Oswego  County,  New  York.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specifications  to  permit  plant  operation 
for  four  hours  with  increased  secondary 
containment  allowable  leakage.  This 
interim  approval  allows  improvement 
work  on  safety  related  systems. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  29. 1980.  (2) 
Amendment  No.  38  to  License  No.  DPR- 
63.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW.,  Washington,  D.C. 
and  at  the  Oswego  County  Office 
Building,  46  E.  Bridge  Street,  Oswego, 
New  York  13126.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Md.  this  12th  day  of 
December,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  A.  Ippolito. 

Chief  Operating  Reactors  Branch  No.  2. 
Division  of  Licensing. 

[FR  Doc.  80-40640  Filed  12-30-80:  8:45  am) 
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Niagara  Mohawk  Power  Corp.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  39  to  Facility 
Operating  License  No.  DPR-63  to 


Niagara  Mohawk  Power  Corporation 
(the  licensee)  which  revised  the  license 
and  Technical  Specifications  for 
operation  of  the  Nine  Mile  Point  Nuclear 
Station,  Unit  No.  1  (the  facility)  located 
in  Oswego  County,  New  York.  The 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specifications  to  allow  plant  operation 
at  reduced  power  with  three  primary 
coolant  recirculation  loops  operable;  i.e., 
N-2  loop  operation. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  envirormiental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  cormection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  25, 1979 
supplemented  by  letter  dated  October 
22. 1980.  (2)  Amendment  No.  39  to 
License  No.  DPR-63.  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C.  and  at  the  • 
Oswego  County  Office  Building,  46  East 
Bridge  Street.  Oswego,  New  York  13126. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Md.,  this  12th  day  of 
December,  1980. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  A.  Ippolito, 

Chief.  Operation  Reactors  Branch  No.  2, 
Division  of  Licensing. 

|FK  Doc  80-40641  Filed  12-30-80:  8:45  ■m] 
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Regulatory  Guide;  Issuance  and 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
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1.  Statement  of  Noncompliance  for 
Item  1 

10  CFR  20.207(b)  requires  that  licensed 
material  in  a  unrestricted  area  and  not 
in  storage  be  under  the  constant 


exposure  device  unattended  for  periods 
of  greater  than  one  hour  cannot  be 
construed  as  meeting  the  requirements 
of  10  CFR  20.207(b).  In  addition,  during 
radiographic  operations,  although  the 


Our  radiographer  maintained  constant 
control  through  visual  contaci  with  the  entire 
area. 

Evaluation  of  Licensee's  Response  to 
Item  2 
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haen  dcvelopul  lo  describe  and  in.ike 
livailabli:  Id  lln;  public  methods 
acceplabli;  to  llie  NKC  staff  of 
iinplemeiiliiiji  specific  parts  of  the 
Commi.j:;ii)trs  njgulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postuliited  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  2  to  Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  To  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident,"  describes  a 
method  acceptable  to  the  NRC  staff  for 
complying  with  the  Commission's 
regulations  to  provide  instrumentation 
to  monitor  plant  variables  and  systems 
during  and  following  an  accident  in  a 
light-water-cooled  nuclear  power  plant. 

The  guide  endorses,  with  certain 
exceptions.  ANSI/ANS  4.5-1980. 
"Criteria  for  Accident  Monitoring 
Functions  in  Light-Water-Cooled 
Reactors."  It  has  been  revised  as  a 
result  of  lessons  learned  from 
investigations  of  the  accident  at  Three 
Mile  Island,  public  comment,  and 
additional  staff  review. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 
Attention:  Docketing  and  Service 
Branch. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  D.C.  Copies  of  active 
guides  may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
specific  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Publications  Sales  Manager. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland  this  22nd  day 
of  December  1980. 

For  the  Nuclear  Regulatory  Commission. 

Ray  G.  Smith, 

Acting  Director.  Office  of  Standards 
Development. 

|FR  Doc.  80-40608  Filed  12-30-80.  8:45  am| 
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[Byproduct  Material  License  No.  12-02370- 
01;  EA-80-29] 

Superior  Industrial  X-Ray  Co.;  Order 
Imposing  Civil  Monetary  Penalties 

I 

Superior  Industrial  X-Ray  Company, 
Blue  Island,  Illinois  (the  "licensee")  is 
the  holder  of  Byproduct  Material 
License  No.  12-02370-01  (the  "license") 
issued  by  the  Nuclear  Regulatory 
Commission  (the  "Commission")  which 
authorizes  the  licensee  to  perform 
industrial  radiography  at  temporary  job 
sites  in  accordance  with  the  conditions 
specified  therein.  The  license  was  issued 
on  April  5, 1957,  and  has  a  termination 
date  of  November  30, 1984. 


A  routine  inspection  was  conducted  of 
licensed  activities  under  the  license 
during  the  period  April  25  through  April 
30,  1980.  As  a  result  of  this  inspection  it 
appears  that  the  licensee  has  not 
conducted  its  activities  in  full 
compliance  with  the  conditions  of  the 
license  and  with  the  requirements  of  the 
Nuclear  Regulatory  Commission's 
"Notices,  Instructions  and  Reports  to 
Workers:  Inspections",  Part  19. 
"Standards  for  Protection  Against 
Radiation".  Part  20,  and  "License  for 
Radiographer  and  Radiation  Safety 
Requirements  for  Radiographic 
Operations,"  Part  34,  Title  10,  Code  of 
Federal  Regulations.  A  written  Notice  of 
Violation  was  served  upon  the  licensee 
by  letter  dated  June  23, 1980,  specifying 
the  items  of  noncompliance  in 
accordance  with  10  CFR  2.201.  A  Notice 
of  Proposed  Imposition  of  Civil  Penalties 
was  served  concurrently  upon  the 
licensee  in  accordance  with  Section  234 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2282),  and  10  CFR 
2.205,  which  incorporated  by  reference 
the  Notice  of  Violation.  An  answer  from 
the  licensee  to  the  Notice  of  Violation 
and  the  Notice  of  Proposed  Imposition 
of  Civil  Penalties  was  received  on  July 
21, 1980. 

Ill 

Upon  consideration  of  the  answers 
received  and  the  statements  of  fact, 
explanation,  and  argument  for  deferral, 
compromise,  mitigation,  or  cancellation 
contained  therein,  as  set  forth  in 
Appendix  A  to  this  Order,  the  Director 
of  the  Office  of  Inspection  and 
Enforcement  has  determined  that  the 
penalties  proposed  for  the  items  of 
noncompliance  designated  in  the  Notice 
of  Violation  should  be  imposed  except 
for  Item  3(a).  Item  3(a)  is  withdrawn  and 
the  corresponding  penalty  for  Items  3(a) 
and  3(b)  is  mitigated  by  $750.00. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (42  USC  2282),  and 
10  CFR  2.205,  it  is  hereby  ordered  that: 

The  licensee  pay  civil  penalties  in  the  total 
amount  of  Nine  Thousand  Fifty  Dollars 
($9,050)  within  twenty-five  days  of  the  date  of 
this  Order,  by  check,  draft,  or  money  order 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director  of  the  Office  of 
Inspection  and  Enforcement. 

V 

The  licensee  may,  within  twenty-five 
days  of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Secretary  to  the 
Commission.  U.S.N.R.C.  Washington, 
D.C.  20555.  A  copy  of  the  hearing 
request  shall  also  be  sent  to  the 
Executive  Legal  Director,  U.S.N.R.C, 
Washington,  D.C.  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  twenty-five 
days  of  the  date  of  this  Order,  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings 
and,  if  payment  has  not  been  made  by 
that  time,  the  matter  may  be  referred  to 
the  Attorney  General  for  collection. 

VI 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  a  hearing  shall  be: 

a.  whether  the  licensee  was  in 
noncompliance  with  the  Commission's 
regulations  and  the  conditions  of  the 
license  as  set  forth  in  the  Notice  of 
Violation  referenced  in  Section  II  and  III 
above;  and. 

b.  whether  on  the  basis  of  such  items 
of  noncompliance,  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland  this  17th  day 
of  December  1980. 
For  the  Nuclear  Regulatory  Commission. 

Victor  Stello,  Jr., 

Director,  Office  of  Inspection  and 
Enforcement. 

Appendix  A — Evaluations  and 
Conclusions 

For  each  item  of  noncomphance  and 
associated  civil  penalty  identified  in  the 
Notice  of  Violation  (dated  June  23, 1980) 
the  original  item  of  noncompliance  is 
restated  and  the  Office  of  Inspection 
and  Enforcement's  evaluation  and 
conclusion  regarding  the  licensee's 
responses  to  each  item  (received  July  21, 
1980)  is  presented. 
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about  this  matter,  the  radiographer 
stated  he  did  not  see  the  welder 
standing  in  the  pipe  trench  during  the 
time  the  radiography  source  was 
exposed. 

The  licensee's  contention  that  gapers 
might  possibly  accumulate  unwarranted 
radiation  doses  is  not  well  founded 
since,  if  the  radiographic  area  was 
properlv  posted  and  the  radiographer 


Evaluation  of  Licensee  Response  to  Item 
3(a) 

During  the  April  30, 1980,  inspection  at 
the  home  office  in  Blue  Island,  Illinois, 
the  NRC  inspectors  discussed  this 
matter  with  the  RSO  and  with  the 
President  of  Superior  Industrial  X-Ray 
Company.  Also,  on  May  12, 1980,  a 
meeting  was  held  with  the  President  of 
Superior  Industrial  X-Ray  Company  at 


provide  a  basis  for  modification  of  this 
enforcement  action. 


4.  Statement  of  Noncompliance  for  Items 
4(a)  4(b)  and  4(c) 

License  Condition  No.  16  requires  that 
the  licensee  possess  and  use  licensed 
material  in  accordance  with  statements, 
representations  and  procedures 
contained  in  certain  referenced 
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1.  Statement  of  Noncompliance  for 
Item  1 

10  CFR  20.207(b)  requires  that  licensed 
material  in  a  unrestricted  area  and  not 
in  storage  be  under  the  constant 
surveillance  and  immediate  control  of 
the  licensee. 

Contrary  to  the  above,  a  Technical 
Operations  Model  533  radiographic 
exposure  device  containing  a  45  curie 
iridium-192  sealed  source  was  left  in  an 
unrestricted  area  for  periods  up  to  one 
hour  without  being  under  the  constant 
surveillance  and  immediate  control  of 
the  licensee.  This  occurred  at  a  field  site 
in  Bolingbrook,  Illinois,  on  April  25  and 
29,  1980. 

This  violation  had  the  potential  for 
causing  an  occurence  related  to  health 
and  safety. 

(Civil  Penalty— $3,000.00). 

Licensee 's  Response  to  Item  1 

The  response  from  the  licensee  stated, 
in  part: 

We  contend  the  radiographer  did  not 
expropriate  his  responsibilities  to  10  CFR 
20.207(b)  during  radiographic  operations  as 
inferred,  but  that  he  returned  the  source  to  its 
shielded  container,  surveyed  it  to  assure  its 
proper  position  and  locked  it.  We  assert  that 
the  immediate  control  of  the  licensed 
material  was  maintained  through  surveying 
and  locking  the  exposure  device.  The 
radiographer  then  developed  his  film.  This 
was  when  constant  surveillance  lapsed.  The 
radiographic  exposure  device  was  not 
maintained  under  constant  eyesight  while  the 
radiographer  developed  his  film.  We  cannot 
dispute  this  point. 

The  concept  constant  surveillance  of 
licensed  material  in  an  unrestricted  area, 
however,  is  ambiguous.  We  received  on  a 
regular  basis  radioactive  licensed  material  in 
unlocked  containers  which  are  not  under  the 
constant  surveillance  of  a  radiographer  or  a 
radiographer's  assistant  as  they  travel  on 
common  carriers  and  through  busy  airports. 
One  of  the  reasons  cited  by  the  NRC  for  the 
potential  occurrence  detrimental  to  health 
and  safety  was  the  possibility  of  theft  of  our 
exposure  device.  The  interception  of  the 
unlocked  transitory  licensed  material  would 
be  much  more  probable  than  in  our  case 
where  the  surveyed  and  locked  exposure 
device  was  left  in  close  proximity  to  the 
licensee.  We  feel  only  an  individual  with  a 
knowledge  of  the  operation  of  exposure 
devices  who  had  an  intent  to  steal  the  source 
could  have  caused  such  an  occurrence. 

Evalutation  of  Licensee's  Response  to 
Item  1 

10  CFR  20.207(b)  states  that  licensed 
materials  in  an  unrestricted  area  shall 
be  tended  under  constant  surveillance 
and  immediate  control  of  the  licensee. 
Common  dictionary  definitions  define 
surveillance  as  "close  observation." 
Therefore,  constant  surveillance  means 
constant  close  observation.  The 
radiographer's  action  of  leaving  the 


exposure  device  unattended  for  periods 
of  greater  than  one  hour  cannot  be 
construed  as  meeting  the  requirements 
of  10  CFR  20.207(b).  In  addition,  during 
radiographic  operations,  although  the 
sealed  source  assembly  was  secured  in 
the  shielded  position  each  time  the 
source  was  returned  to  that  position,  as 
required  by  10  CFR  34.22(a),  the 
exposure  device  was  not  kept  locked 
when  not  under  the  direct  surveillance 
of  a  radiographer  or  radiographer's 
assistant. 

NRC  shares  your  concern  about  the 
potential  problem  of  transporting 
licensed  radioactive  material  in 
unlocked  containers  by  common  carriers 
and  through  busy  airports.  To  minimize 
these  risks,  the  U.S.  Department  of 
Transportation  (DOT)  regulations 
include  a  requirement  for  a  security  seal 
on  the  package  while  it  is  in  transit.  This 
seal,  while  intact,  provides  evidence 
that  the  package  has  not  been  illicitly 
opened.  As  you  may  be  aware,  common 
and  contract  carriers  are  not  subject  to 
Ucensing  by.  or  requirements  of  the 
NRC:  however,  they  are  subject  to  the 
transportation  requirement  of  DOT. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

2.  Statement  of  Noncompliance  for 
Item  2 

10  CFR  34.42  requires  areas  in  which 
radiography  is  being  performed  to  be 
conspicuously  posted  with  a  sign  or 
signs  bearing  the  radiation  caution 
symbol  and  words:  "Caution — High 
Radiation  Area"  and"Caution  Radiation 
Area." 

Contrary  to  the  above,  no  "Caution — 
High  Radiation  Area"  or  "Caution 
Radiation  Area"  signs  were  posted  at  a 
field  site  in  Bolingbrook,  Illinois,  where 
radiographic  exposures  were  being 
performed  on  April  25,  and  29, 1980. 

This  is  an  infraction  (Civil  Penalty — 
$2,000.00). 

Licensee 's  Response  to  Item  2 

In  the  response  the  licensee  stated,  in 
part: 

The  failure  to  post  these  signs  was  not 
without  contemplation  and  certainly  was  not 
a  malicious  disregard  for  10  CFR  34.32  or  our 
Operating  Procedures.  The  field  site  where 
the  above  infraction  occurred  is  frequented 
by  automobile  and  truck  traffic,  only  very 
rarely  by  pedestrians. 

In  these  occasions  we  have  felt  that  the 
less  attention  which  is  drawn  to  the  area  the 
better.  This  assures  normal  traffic  flow  and 
the  prevention  of  gapers  who  might  possibly 
accumulate  an  unwarranted  radiation  dose. 


Our  radiographer  maintained  constant 
control  through  visual  contact  with  the  entire 
area. 

Evaluation  of  Licensee's  Response  to 
Item  2 

10  CFR  34.42  states  that  areas  in 
which  radiography  is  being  performed 
shall  be  conspicuously  posted  with  signs 
bearing  the  radiation  symbol  and  the 
words:  "Caution — Radiation  Area"  and 
"Caution — High  Radiation  Area."  No 
provision  is  madfe  in  the  regulations  for 
exemption  from  this  requirement  at  the 
whim  of  the  radiographer  or  licensee. 

Furthermore  the  radiographer  stated 
that  he  seldom  used  warning  signs  on 
field  jobs  except  when  radiography  was 
performed  inside  a  building.  He  also 
stated  that  posting  signs  during  pipeline 
work  added  a  lot  of  work  and  slowed 
down  production.  This  kind  of  attitude 
toward  the  requirements  by  a 
radiographer,  in  this  case  a  Field 
Manager,  shows  a  careless  disregard  for 
radiation  safety. 

Although  the  site  where  the  infraction 
occurred  is  most  frequented  by 
autombile  and  truck  traffic  rather  than 
pedestrians,  it  should  ajso  be  noted  that 
the  pipe  trench  passed  through  the  back 
yards  of  houses  in  a  residential  area  and 
did  not  necessarily  preclude  pedestrian 
traffic. 

In  the  response  the  licensee  stated 
that  the  radiographer  maintained 
constant  control  through  visual  contact 
with  the  entire  area.  This  was  not  the 
case  as  demonstrated  by  the  following 
events. 

On  April  25, 1980  two  NRC  inspectors 
observed  the  radiographer  make  several 
radiographic  exposures.  During  these 
exposures  they  observed  that  a  pipeline 
company  truck  occupied  by  two 
individuals  was  parked  on  the  shoulder 
of  the  road  along  Route  53.  This  was 
about  25  feet  from  the  exposed 
radiographic  source.  In  the  instant  case, 
radiation  from  the  exposed  source  was 
attenuated  by  the  edge  of  an  earth 
embankment  and  the  individuals  in  the 
truck  were  not  exposed  to  unnecessary 
radiation.  When  questioned  about  this 
matter  the  radiographer  stated  that  he 
was  not  aware  of  the  parked  truck. 

During  another  exposure  sequence  on 
April  25, 1980.  the  NRC  inspectors 
observed  a  welder  standing  in  the  pipe 
trench  about  25  feet  from  the  exposed 
source.  The  welder  was  in  a  position 
where  the  collimator  would  provide 
maximum  attenuation  of  the  radiation 
field.  Subsequent  to  this  observation,  the 
NRC  inspectors  made  independent 
measurements  during  a  re-enactment 
and  noted  the  radiation  level  was  6  mR/ 
hr  at  a  position  similar  to  where  the 
welder  was  standing.  When  questioned 
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Licensee 's  Response  to  Item  4(a) 

In  the  response  the  licensee  stated,  in 
part: 

This  infraction  concerns  the  failure  to 
perform  a  survey  of  the  restricted  area.  We 
feel  that  this  is  a  restatement  of  Item  2  of  the 
Appendix  A  in  which  the  restricted  area  was 
not  posted.  This  item  states  that  this 
unposted  area  was  not  surveyed.  The 
radiographer  however  maintained  constant 
control  over  the  entire  area  in  whirh 


Evaluation  of  Licensee's  Response  to 
Item  4(b) 

The  licensee  stated  the  general  policy 
is  that  the  survey  will  be  made  at  the 
time  the  source  is  placed  in  the  vehicle 
and  prior  to  leaving  the  home  office.  The 
response  also  implies  that  the  survey 
was  made  but  the  radiographer  failed  to 
make  a  proper  record  of  the  survey. 
However,  during  a  field  inspection  on 

A  __:1    on     -1  r\nr\ 


Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  msdification  of  this 
enforcement  action. 

5.  Statement  of  Noncompliance  for 
Item  5 

10  CFR  10.13(a)  requires  that  the 
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about  this  matter,  the  radiographer 
stated  he  did  not  see  the  welder 
standing  in  the  pipe  trench  during  the 
time  the  radiography  source  was 
exposed. 

The  licensee's  contention  that  gapers 
might  possibly  accumulate  unwarranted 
radiation  doses  is  not  well  founded 
since,  if  the  radiographic  area  was 
properly  posted  and  the  radiographer 
was  controlling  access  to  the  area, 
gapers  would  be  at  a  distance  sufficient 
to  assure  their  safety. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

3.  Statement  of  Noncompliance  for  Items 
3(a)  and  3(b) 

10  CFR  34.33(a)  prohibits  an 
individual  from  acting  as  a  radiographer 
or  a  radiographer's  assistant  unless,  at 
all  times  during  radiographic  operation, 
each  such  individual  wears  a  direct 
reading  pocket  dosimeter  and  either  a 
film  badge  or  a  thermoluminescent 
dosimeter.  10  CFR  34.33(b)  requires 
pocket  dosimeters  to  be  read  and 
exposures  recorded  daily. 

a.  Contrary  to  10  CFR  34.33(a),  a 
radiographer  made  radiographic 
exposures  without  wearing  a  film  badge 
or  a  thermoluminescent  dosimeter. 
Specifically,  the  radiographer  made 
radiographic  exposures  during  June  1979 
while  his  film  badge  was  left  inside  his 
tackle  box  which  was  left  in  the 
exposure  room. 

b.  Contrary  to  10  CFR  34.33(b). 
another  radiographer  did  not  read  his 
pocket  dosimeter  and  record  the 
exposures  on  April  24.  25.  and  28. 1980. 
days  on  which  he  made  radiographic 
exposures. 

■This  is  an  infraction.  (Civil  Penalty — 
$1,500.00). 

Licensee's  Response  to  Item  3(a) 

In  the  response  the  licensee  stated,  in 
part: 

The  radiographer  who  had  a  high  film 
badge  reading  was  neither  operating  an 
exposure  device  nor  wearing  his  film  badge 
when  it  was  exposed.  The  film  badge  in  his 
tackle  box  which  was  adjacent  to  a  projector 
which  was  left  in  what  became  a  radiation 
area.  The  radiographer's  intent  was  to  have 
the  film  badge  with  him  the  next  day  to 
conform  to  10  CFR  34.32(a).  To  him,  the  most 
logical  place  to  leave  his  Film  badge  was  in 
his  tackle  box  that  was  left  at  the  shop  which 
subsequently  became  the  radiation  area.  He 
was  not  present  nor  was  he  performing 
radiographic  operations  when  the  exposure 
occurred. 


Evaluation  of  Licensee  Response  to  Item 
3(a) 

During  the  April  30, 1980,  inspection  at 
the  home  office  in  Blue  Island,  Illinois, 
the  NRC  inspectors  discussed  this 
matter  with  the  RSO  and  with  the 
President  of  Superior  Industrial  X-Ray 
Company.  Also,  on  May  12, 1980,  a 
meeting  was  held  with  the  President  of 
Superior  Industrial  X-Ray  Company  at 
the  NRC's  Region  III  office  in  Glen  Ellyn, 
Illinois.  During  both  meetings  the 
occurrence  was  reviewed  with  the 
President  and  based  on  his  statements  it 
was  NRC's  understanding  that  the 
radiographer  made  radiographic 
exposures  without  wearing  a  film  badge 
or  a  thermoluminescent  dosimeter. 
However,  the  information  supplied  in 
the  licensee's  letter,  received  July  21, 
1980,  was  not  brought  to  our  attention 
previously. 

Conclusion 

Since  we  cannot  confirm  that  an 
individual  acted  as  a  radiographer 
without  wearing  a  film  badge  or  a 
thermoluminescent  dosimeter,  this 
apparent  item  of  noncompliance  will  be 
deleted  from  our  records.  Accordingly, 
the  information  presented  by  the 
licensee  provides  a  basis  for  mitigation 
of  the  proposed  penalties  for  Items  3(a) 
and  3(b)  by  $750. 

Licensee 's  Response  to  Item  3(b) 

The  licensee  responded  in  part,  that 
the  radiographer's  error  was  not  in  the 
failure  to  monitor  his  dosimeter  daily 
but  in  his  failure  to  record  the  exposure. 

Evaluation  of  Licensee's  Response  to 
Item  3(b) 

This  item  of  noncompliance  is  based 
on  statements  made  to  two  NRC 
inspectors  by  a  licensee  radiographer 
during  a  field  inspection  on  April  29, 
1980.  On  that  date,  the  radiographer 
stated  he  did  not  read  his  dosimeter  on 
April  24,  25  and  28. 1980.  Therefore,  this 
item  of  noncompliance  is  constituted 
both  by  the  failure  to  read  a  dosimeter 
and  for  failure  to  maintain  a  record  on 
three  specific  days  on  which  the 
individual  performed  radiographic 
exposures.  The  civil  penalty  is  imposed 
primarily  for  the  failure  to  read  the 
dosimeter.  Reading  of  the  dosimeter  is 
an  extremely  important  act  for 
determining  the  safe  conduct  of 
radiographic  operations.  It  is  also 
important  for  determining  the 
radiographer's  accumulating  radiation 
exposure. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 


provide  a  basis  for  modification  of  this 
enforcement  action. 

4.  Statement  of  Noncompliance  for  Items 
4(a)  4(b)  and  4(c) 

License  Condition  No.  16  requires  that 
the  licensee  possess  and  use  licensed 
material  in  accordance  with  statements, 
representations  and  procedures 
contained  in  certain  referenced 
documents. 

a.  One  of  these  documents,  the  license 
application  dated  January  22. 1979.  as 
amended  August  27. 1979,  states  in  the 
licensee's  Operating  and  Emergency 
Procedures  that  the  radiographer  will 
check  the  perimeter  of  the  restricted 
area  with  a  gamma  radiation  survey 
meter. 

Contrary  to  the  above,  the 
radiographer  did  not  check  the 
perimeter  of  the  restricted  area  using  a 
gamma  radiation  survey  meter,  at  a  field 
site  in  Bolingbrook.  Illinois,  where 
radiography  was  performed  on  April  25 
and  29. 1980. 

This  is  an  infraction.  (Civil  Penalty — 
$1,000.00) 

B.  One  of  these  documents,  the  license 
application  dated  January  22, 1979, 
states  on  page  18  of  the  Operating  and 
Emergency  Procedures  Manual,  "The 
outside  surface  of  the  vehicle  shall  be 
monitored  with  a  survey  meter  to 
determine  that  the  amount  of  radiation 
is  not  in  excess  of  2  milliroentgens  per 
hour.  The  cab  of  the  vehicle  shall  be 
monitored  to  determine  that  the 
radiation  level  within  the  cab  does  not 
exceed  2  milliroentgens  per  hour." 

Contrary  to  the  above,  no  radiation 
survey  was  made  on  April  28, 1980,  of  a 
vehicle  that  was  used  to  transport  a 
radiographic  exposure  device  from  the 
licensee's  home  office  in  Blue  Island. 
Illinois,  to  a  field  site  in  Bolingbrook, 
Illinois,  and  back  to  the  Blue  Island. 
Illinois  location. 

This  is  a  deficiency.  (Civil  Penalty — 
$300.00) 

c.  One  of  these  documents,  the  license 
application  dated  January  22. 1979.  as 
amended  August  27. 1979,  includes  in 
the  licensee's  Management  and 
Administrative  Procedures  Manual  a 
description  of  the  licensee's  internal 
audit  system.  Section  6  of  this  Manual 
states  that  the  licensee's  Internal  Audit 
System  shall  be  performed  on  the 
licensee's  radiographers  at  least 
quarterly  on  an  announced  or 
unannounced  basis. 

Contrary  to  the  above,  a  review  of  the 
licensee's  Internal  Audit  records  on 
April  30. 1980.  showed  the  required 
audit  was  not  made  at  the  required 
interval  for  seven  radiographers. 

This  is  an  infraction.  (Civil  Penalty — 
$2,000.00) 
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Licensee 's  Response  to  Item  6 
In  the  response  the  licensee  stated: 

This  deficiency,  the  failure  of  the 
radiographer  to  complete  his  daily  utilization 
log  has  been  specifically  mentioned  in  Items 
3(b),  4(b)  and  here  again  in  Item  6.  The  Civil 
Penalties  proposed  for  our  radiographer's 
incomplete  recordkeeping  of  a  single 
document  amount  to  eighteen  hundred 


plant  operation  as  well  as  at  different 
leakage  rates  for  a  30-day  period. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
rnmmission's  reculations  in  10  CFR 


Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  makes  changes  in  the 
axial  power  distribution  surveillance 
turn  on  power  and  part  power  axial  flux 
difference  limits.  The  changes  ensure 
that  the  total  peaking  factor  as  a 
function  of  core  height  limits  currently 
specified  for  the  facility  will  continue  to 

ko  mo»  fnr  tVio  romainHpr  nf  C.McXp  2  and 
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Licensee 's  Response  to  Item  4(a) 

In  the  response  the  licensee  stated,  in 
part: 

This  infraction  concerns  the  failure  to 
perform  a  survey  of  the  restricted  area.  We 
feel  that  this  is  a  restatement  of  Item  2  of  the 
Appendix  A  in  which  the  restricted  area  was 
not  posted.  This  item  states  that  this 
unposted  area  was  not  surveyed.  The 
radiographer  however  maintained  constant 
control  over  the  entire  area  in  which 
exposures  were  made.  We  feel  that  there  was 
not  a  potential  for  causing  an  occurrence 
detrimental  to  the  health  and  safety  of  the 
general  public. 

Evaluation  of  Licensee's  Response  to 
Item  4(a) 

The  licensee  slated  this  item  of 
noncompliance  appears  to  be  a 
restatement  of  Item  2  of  the  Appendix  A 
in  which  the  restricted  area  was  not 
posted.  However,  the  two  items  of 
noncompliance  are  not  related. 
Radiation  warning  signs  are  used  to 
inform  nonradiation  workers  and 
members  of  the  public  that  a  hazardous 
activity  is  in  progress  and  the  areas 
should  be  avoided.  The  requirement  for 
making  a  survey  of  the  perimeter  of  the 
restricted  area  is  to  assure  that  the 
boundaries  are  defined  in  accordance 
with  radiation  levels  permitted  in 
unrestricted  area  as  defined  in  10  CFR 
20.105(b).  In  addition,  the  licensee's 
Operating  and  Emergency  Procedures 
state  such  surveys  will  be  made  and  this 
commitment  is  incorporated  into  the 
license  by  reference.  One  of  the 
purposes  of  defining  the  boundaries  of 
the  unrestricted  area  is  to  determine  the 
location  or  placement  of  the  radiation 
caution  signs  and  to  determine  the 
perimeter  of  the  area  which  must  be 
accessible  only  to  authorized 
radiography  personnel. 

The  licensee  stated  that  the 
radiographer  maintained  constant 
control  over  the  entire  area.  This 
statement  is  unsupported  as  was 
previously  discussed  in  our  evaluation 
of  the  licensees'  response  to  Item  2. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforecement  action. 

Licensee's  Response  to  Item  4(b) 

In  the  response  the  licensee  stated,  in 
part: 

Our  general  policy  is  that  this  survey  is  to 
be  made  at  the  time  the  source  is  placed  in 
the  vehicle  prior  to  leaving  the  home  office. 
Here  again  is  a  restatement  of  the 
radiographers  failure  to  perform  proper 
record  keeping  on  a  daily  basis. 


Evaluation  of  Licensee's  Response  to 
Item  4(b) 

The  licensee  stated  the  general  policy 
is  that  the  survey  will  be  made  at  the 
time  the  source  is  placed  in  the  vehicle 
and  prior  to  leaving  the  home  office.  The 
response  also  implies  that  the  survey 
was  made  but  the  radiographer  failed  to 
make  a  proper  record  of  the  survey. 
However,  during  a  field  inspection  on 
April  29, 1980,  a  licensee  radiographer 
stated  to  two  NRC  inspectors  that  no 
vehicle  survey  was  performed  on  April 
28, 1980.  therefore,  the  basis  of  this  item 
of  noncompliance  is  failure  to  perform  a 
required  survey  and  not  for  failure  to 
make  a  record  of  the  results  of  a  survey. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  modification  of  this 
enforcement  action. 

Licensee 's  Response  to  Item  4(c) 

In  the  response  the  licensee  stated,  in 

part: 

Our  Quality  Assurance  Manager  performed 
an  Internal  Audit  described  in  Section  6  of 
that  manual.  We  performed  this  action  as 
required  in  our  Operating  and  Emergency 
Procedures.  We  appeal  this  Civil  Penalty  on 
the  basis  that  it  had  been  corrected  internally 
prior  to  this  audit  and  ask  for  mitigation. 

Evaluation  of  Licensee's  Response  to 
Item  4(c) 

It  appears  from  the  licensee's  letter 
that  licensee  management  personnel 
completed  the  audit  for  all 
radiographers  and  radiographer's 
assistants  prior  to  the  NRC  Inspection 
which  was  conducted  on  April  25,  29 
and  30, 1980.  However,  during  the  field 
inspection  on  April  29. 1980,  Michael 
Turner,  a  radiographer,  stated  to  two 
NRC  inspectors  he  was  the  field 
manager  and  one  of  his  duties  was  to 
perform  field  audits  of  all  radiographers 
and  radiographer's  assistants.  However, 
because  of  the  workload  he  had  been 
unable  to  perform  the  required  audits. 
This  statement  was  substantiated  by  the 
RSO,  Helen  T.  Paluch,  during  the 
inspection  at  the  home  office  in  Blue 
Island,  Illinois,  on  April  30, 1980.  In 
addition,  the  licensee's  records  showed 
that  three  radiographers,  Michael 
Turner,  Thomas  Green  and  Roger 
Hickman,  had  never  been  audited  and 
four  other  radiographers  had  not  been 
audited  between  November  5, 1979,  and 
April  30,  1980  (the  date  of  this 
inspection).  The  RSO,  Helen  T.  Paluch, 
confirmed  that  these  individuals  all 
worked  routinely  as  radiographers  or 
radiographer's  assistants  during  this 
period. 


Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  The  information 
presented  by  the  licensee  does  not 
provide  a  basis  for  madification  of  this 
enforcement  action. 

5.  Statement  of  Noncompliance  for 
Item  5 

10  CFR  10.13(a)  requires  that  the 
licensee  furnish  a  report  of  radiation 
exposure  data  to  individuals  on 
termination  of  employment  and  this 
report  shall  contain  certain  specified 
information. 

Contrary  to  the  above,  reports 
submitted  to  two  former  employees  did 
not  contain  the  following  statement  as 
required  by  10  CFR  19.13(a):  "This  repori 
is  furnished  to  you  under  the  provisions 
of  the  Nuclear  Regulatory  Commission 
regulation  10  CFR  Part  19.  You  should 
preserve  this  report  for  further 
reference." 

This  is  a  deficiency.  (Civil  Penalty — 
$0.00) 

Licensee's  Response  to  Item  5 

The  licensee  responded  in  part,  that 
the  deficiency  was  immediately  rectified 
by  its  addition  to  said  report  while  NRC 
auditors  were  present  at  our  home 
office. 

Evaluation  of  Licensee's  Response  to 
Item  5 

The  NRC  inspection  substantiated 
that  the  corrective  action  was  completed 
during  the  inspection  as  stated  by  the 
licensee. 

Conclusion 

Appropriate  corrective  action  for  this 
item  of  noncompliance  was  taken  during 
the  inspection.  As  a  result,  no  Civil 
Penalty  was  proposed  for  this  item  of 
noncompliance. 

6.  Statement  of  Noncompliance  for 
Item  6 

10  CFR  34.27  requires  that  each 
licensee  shall  maintain  current 
utilization  logs  showing  for  each  sealed 
source  the  following  information: 

(a)  A  description  of  the  radiographic 
exposure  device  in  which  the  sealed 
source  is  located;  (b)  the  identity  of  the 
radiographer  to  whom  assigned:  and,  (c) 
the  plant  or  site  where  used  and  the 
dates  of  use. 

Contrary  to  the  above,  no  utilization 
log  was  maintained  for  radiographic 
exposures  performed  on  April  24,  25  and 
28, 1960  at  the  Bolingbrook,  Illinois,  field 
site. 

This  is  a  deficiency.  (Civil  Penalty — 
$0.00) 
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(Release  No.  34-17390] 

Denial  of  Petition  for  Rulemaking 
Concerning  the  Need  for  Consistent 
Disclosure 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Denial  of  petition. 


average  net  income  or  loss  for  the  last  three 
years;  and  (3)  require  all  such  submissions, 
regardless  of  materiality,  to  be  filed  with,  and 
made  publicly  available  by,  the  Commission. 
The  Commission  has  determined  to  deny  the 
petition.  This  letter  shall  constitute  a  brief 
statement  of  the  grounds  for  such  denial. 

The  Commission  believes  that  its  existing 
rules  and  regulations  currently  require 
disclosure  of  all  material  information  relating 
to  the  impact  of  proposed  or  implemented 
statutes,  rules,  regulations  or  other  actions  of 


By  the  Commission. 
George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc  40589  Filed  12-30-80:  8:45  am) 
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Licensee 's  Response  to  Item  6 
In  the  response  the  licensee  stated: 

This  deficiency,  the  failure  of  the 
radiographer  to  complete  his  daily  utilization 
log  has  been  specifically  mentioned  in  Items 
3(b).  4(b)  and  here  again  in  Item  6.  The  Civil 
Penalties  proposed  for  our  radiographer's 
incomplete  recordkeeping  of  a  single 
document  amount  to  eighteen  hundred 
dollars,  although  no  Civil  Penalty  is  proposed 
in  this  particular  instance.  The  corrective 
action  stated  in  Item  3  applies  here  again. 

Evaluation  of  Licensee's  Response  to 
Items 

In  the  response  the  licensee  states 
that  the  items  of  noncompliance  noted 
in  Items  3(b),  4(b)  and  6  all  related  to  a 
single  document  which  shows 
incomplete  recordkeeping.  However, 
NRC  inspection  findings  show  that  Item 
3(b)  was  a  citation  for  failure  to  read 
and  record  dosimeter  results  on  April  24, 
25,  and  28, 1980.  The  civil  penalty 
however,  was  primarily  for  failure  to 
read  the  dosimeter.  Also,  NRC 
inspection  findings  show  that  Item  4(b) 
was  a  citation  for  failure  to  perform  a 
survey  of  a  vehicle  on  April  28. 1980. 
and  not  for  failure  to  record  the  results 
of  a  vehicle  survey.  Therefore,  the 
significance  of  these  citations  was  not 
for  failures  to  maintain  records  but 
instead  were  citations  for  failure  to  read 
a  dosimeter  and  to  perform  a  survey  as 
required.  In  the  case  of  the  item  of 
noncompliance  noted  in  Item  6  this  is 
clearly  a  failure  to  maintain  a  record. 

Conclusion 

The  item  as  stated  is  an  item  of 
noncompliance.  However,  no  Civil 
Penalty  was  proposed  for  this  item  of 
noncompliance.  It  is  administrative  in 
nature  and  has  minor  safety 
significance. 

|FR  Doc.  80-40M2  Filed  12-30-80;  B:«  »m| 
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(Docket  No.  50-327] 

Tennessee  Valley  Auttiority;  Issuance 
of  Amendment  Facility  Operating 
License  No.  DPR-77 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  1  to  Facility 
Operating  License  No.  DPR-77,  issued  to 
Tennessee  Valley  Authority  (licensee) 
for  the  Sequoyah  Nuclear  Plant,  Unit  1 
(the  facility)  located  in  Hamilton 
County.  Tennessee.  This  amendment 
covers  the  authorization  given  on 
September  23. 1980,  to  TVA  to  proceed 
with  proposed  changes  to  the  Technical 
Specifications  which  permitted  testing 
of  certain  valves  in  a  different  Mode  of 


plant  operation  as  well  as  at  different 
leakage  rates  for  a  30-day  period. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  Tennessee  Valley 
Authority  letter,  dated  September  24, 
1980,  (2)  Amendment  No.  1  to  Facility 
Operating  License  No.  DPR-77  with 
Appendix  A  Technical  Specification 
page  changes,  and  (3)  the  Commission's 
related  Safety  Evaluation. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
N.W.,  Washington,  D.C.,  and  the 
Chattanooga  Hamilton  County 
Bicentennial  Library,  1001  Broad  Street, 
Chattanooga,  Tennessee  37402.  A  copy 
of  Amendment  No.  1  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Md,,  this  22nd  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
A.  Schwencer, 

Chief,  Licensing  Branch  No.  2.  Division  of 
Licensing. 

|FR  Doc.  aO-40643  Filed  12-30-80  8  45  am] 
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(Docket  No.  50-338] 

Virginia  Electric  and  Power  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  22  to  Facility 
Operating  License  No.  NPF-4  issued  to 
the  Virginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station,  Unit  No. 
1  (the  facility)  located  in  Louisa  County, 


Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  makes  changes  in  the 
axial  power  distribution  surveillance 
turn  on  power  and  part  power  axial  flux 
difference  limits.  The  changes  ensure 
that  the  total  peaking  factor  as  a 
function  of  core  height  limits  currently 
specified  for  the  facility  will  continue  to 
be  met  for  the  remainder  of  Cycle  2  and 
the  forthcoming  Cycle  3  operations. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  10, 1980; 
(2)  Amendment  No.  22  to  Facility 
Operating  License  No.  NPF-4;  and  (3) 
the  Commission's  related  Safety 
Evaluation.  These  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room,' 
1717  H  Street,  N.W.,  Washington,  D.C. 
20555  and  at  the  Board  of  Supervisor's 
Office,  Louisa  County  Courthouse, 
Louisa,  Virginia  23093  and  at  the 
Alderman  Library,  Manuscripts 
Department,  University  of  Virginia, 
Charlottesville,  Virginia  22901.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Md.,  this  10th  day  of 
December  1980. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Clark, 

Chief.  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

|FR  Doc.  80-40637  Filed  12-30-80:  8:45  am| 
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withdrawn  by  that  company  against  the 
deposit  of  bonds. 

"The  amounts  and  the  series  of  bonds 
proposed  to  be  issued  are  as  follows: 


Namo  o<  company 


Amount 


Series  (pet) 


the  Georgia  Public  Service  Commission 
and  the  Florida  Public  Service 
Commission  have  jurisdiction  over  the 
issuance  of  the  bonds  by  Alabama, 
Georgia  and  Gulf  respectively.  No  other 
state  or  federal  commission  other  than 

♦  Kio  f^rtmmiflcinn  ViaQ  hin'cHirtinn  nvpr 


1980,  and  December  15, 1980,  pursuant 
to  Section  8(f)  of  the  Act,  for  an  order  of 
the  Commission  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  aoolication  on  file  with  the 
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Denial  of  Petition  for  Rulemaking 
Concerning  the  Need  for  Consistent 
Disclosure 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Denial  of  petition. 

SUMMARY:  The  Commission  today 
issued  a  release  announcing  its  denial  of 
a  rulemaking  petition  concerning  the 
need  for  consistent  disclosure  submitted 
by  Public  Citizen. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  W.  Hamilton  (202)  272-2390 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  issued  a  release  announcing  its 
denial  of  the  rulemaking  petition 
submitted  by  Public  Citizen.  The 
proposed  rules  generally  would  have 
required  corporations  to  disclose  in  their 
filings  with  the  Commission  any 
material  information  submitted  to 
agencies  or  courts  regarding  the  effect  of 
regulations,  and  to  file  any  agency  or 
court  submissions  regarding  the  cost  of 
regulations  with  the  Commission.  The 
Commission's  Secretary  today  has 
transmitted  a  letter  to  counsel  for  Public 
Citizen  briefly  setting  forth  the  reasons 
the  Commission  determined  to  deny 
Public  Citizen's  petition  for  rulemaking. 
A  copy  of  this  letter  is  attached. 

By  the  Commission. 
George  A.  Fitzstmmons. 

Secretary. 
December  18, 1980. 

Re:  Petition  to  Require  Consistent  Disclosure 

File  No.  4-233. 
Frederic  Townsend,  Esq., 
Alan  B.  Morrison,  Esq.. 
Counsel  for  Public  Citizen,  Suite  700.  2000  P 
Street,  N.W..  Washington,  D.C. 

Dear  Messrs.  Townsend  and  Morrison; 
This  is  in  response  to  the  rulemaking  petition 
[the  "petition")  filed  by  Public  Citizen  on 
May  5, 1980.  as  supplemented  on  May  27, 
1980,  concerning  the  need  to  require 
consistent  disclosure. 

Briefly  summarized,  the  petition  requests 
thaf^the  Commission  adopt  three  rules  which 
would  (1)  require  every  reporting  corporation 
to  disclose  in  its  periodic  reports  any 
material  information  contained  in 
submissions  by  the  corporation  or  its 
representative  to  other  government  entities 
regarding  the  financial  impact  of  (2)  proposed 
or  implemented  statutes,  rules,  regulations  or 
proceedings;  deem  the  above  submissions  to 
be  material  if  the  stated  cost  of  the  proposed 
rule  or  regulation,  if  implemented,  exceeds 
two  percent  of  the  corporation's  consolidated 


average  net  income  or  loss  for  the  last  three 
years;  and  (3)  require  all  such  submissions, 
regardless  of  materiality,  to  be  filed  with,  and 
made  publicly  available  by,  the  Commission. 
The  Commission  has  determined  to  deny  the 
petition.  This  letter  shall  constitute  a  brief 
statement  of  the  grounds  for  such  denial. 

The  Commission  believes  that  its  existing 
rules  and  regulations  currently  require 
disclosure  of  all  material  information  relating 
to  the  impact  of  proposed  or  implemented 
statutes,  rules,  regulations  or  other  actions  of 
government  entities.  Whether  the  disclosure 
is  required  depends  upon  a  balancing  of  the 
likelihood  of  a  proposed  rule's  enactment  and 
the  magnitude  of  the  rule's  impact  on  the 
corporation  if  enacted  in  its  proposed  form. 
See  SEC  v.  Texas  Gulf  Sulphur  Co.,  401  F.  2d 
833,  849  (2d  Cir.  1968),  cert,  denied,  394  U.S. 
976  (1969);  SEC  v.  Mize.  615  F.  2d  1046  (5th 
Cir.  1980),  cert,  denied,  49  U.S.L.W.  3267  (Oct. 
14, 1980).  Inconsistent  disclosures  may  give 
rise  to  concerns  about  the  adequacy  of  the 
information  contained  in  Commission  filings. 
If  it  appears  that  material  misstatements  or 
omissions  have  been  made  in  filings  with  the 
Commission  or  have  been  otherwise  publicly 
disseminated,  the  Commission  will  pursue 
whatever  inquiries  or  remedial  measures  are 
in  its  opinion  appropriate  under  the 
circumstances.  In  view  of  the  scope  of  the 
disclosure  requirements  of  the  federal 
securities  laws,  the  Commission  does  not 
believe  that  it  is  necessary  to  adopt  the 
specific  disclosure  provision  or  materiality 
standard  proposed  by  the  petition's  first  and 
second  rules.  Largely  for  these  reasons,  while 
per  se  tests  may  be  necessary  for  the 
effective  implementation  of  certain  disclosure 
provisions,  the  Commission  does  not  believe 
that  an  objective  test  (such  as  that  proposed 
in  rule  two)  is  desirable  in  assessing  the 
materiality  of  proposed  regulatory  actions. 

With  respect  to  the  third  rule  proposed  by 
the  petition,  the  Commission  does  not  belfeve 
that  is  is  consistent  with  its  statutory 
responsibilities  to  require  the  filing  of,  or  to 
act  as  central  depository  for,  all  agency  cost 
submissions.  In  the  Commission's  view, 
information  in  such  submissions  which  is 
material  to  an  informed  investment  decision 
and  the  protection  of  investors  will  be  made 
publicly  available  through  disclosures 
contained  in  filings  with  the  Commission.  It 
does  not  appear  appropriate,  however,  to  use 
the  securities  disclosure  process  to  obtain 
other  information,  which  may  be  primarily  of 
interest  to  the  general  public  or  to  particular 
non-investor  constituencies. 

Although  the  Commission  does  not  believe 
that  the  rules  proposed  by  the  petition  are 
necessary  or  appropriate  for  the  effective 
administration  of  the  federal  securities  laws, 
the  Commission  does  recognize,  in  its 
capacity  as  one  of  several  regulatory 
agencies,  that  to  the  extent  corporations 
actually  do  engage  in  a  widespread  practice 
of  making  inconsistent  disclosure  to  various 
government  entities,  this  practice  could  well 
be  a  matter  of  general  concern  to  all 
regulatory  bodies.  Therefore,  the  Commission 
is  furnishing  a  copy  of  your  petition  and  this 
response  to  the  U.S.  Regulatory  Council,  of 
which  the  Commission  is  a  member,  for  its 
information. 

The  Commission  thanks  you  for  your 
interest  in  this  matter. 


By  the  Commission. 
George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.  40589  Filed  12-30-80:  8:45  am) 
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[Release  No.  21846;  70-6528] 

Alabama  Power  Co.,  et  al.;  Proposed 
Issuance  of  First  Mortgage  Bonds  for 
Sinking  Fund  Purposes 

December  19, 1980. 

In  the  Matter  of  Alabama  Power 
Company.  P.O.  Box  2641,  Birmingham, 
Alabama  35291;  Georgia  Power 
Company,  P.O.  Box  4545.  Atlanta, 
Georgia  30302;  Gulf  Power  Company. 
P.O.  Box  1151,  Pensacola,  Florida  52520; 
Mississippi  Power  Company,  P.O.  Box 
4079,  Gulfport,  Mississippi  39501. 

Notice  is  hereby  given  that  Alabama 
Power  Company  ("Alabama"),  Georgia 
Power  Company  ("Georgia"),  Gulf 
Power  Company  ("Gulf")  and 
Mississippi  Power  Company 
(Mississippi)  all  of  which  are  public 
utility  subsidiaries  of  the  Southern 
Company,  a  registered  holding  company, 
have  filed  a  declaration  and  an 
amendment  thereto  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  designating  Sections  6  and  7  of 
the  Act  and  Rule  50(a)(5)  promulgated 
thereunder  as  applicable  to  the 
proposed  transactions. 

Alabama,  Georgia,  Gulf  and 
Mississippi  propose  to  obtain  the 
authentication  and  delivery  of  certain 
series  of  their  respective  First  Mortgage 
Bonds  and  to  surrender  such  bonds  to 
the  trustee  under  their  respective 
indentures  to  satisfy  sinking  fund 
(improvement  fund  in  the  case  of 
Alabama)  requirements  provided  for  in 
their  Indentures  to  be  satisfied  on  or 
prior  to  June  1, 1981. 

The  indentures  provide  for  armual 
sinking  fund  (improvement  fund) 
payments  on  or  before  June  1  of  each 
year  in  an  amount  equal  to  1%  of  the 
principal  amount  of  bonds  authenticated 
under  the  indenture  prior  to  the 
preceding  January  1  (less  bonds  retired 
directly  or  indirectly  as  a  result  of  the 
release  of  property  and  less  bonds 
authenticated  to  refund  other  bonds). 
Payment  may  be  made  in  cash  or  in 
principal  amount  of  bonds  authenticated 
under  the  indenture,  whether  or  not  such 
bonds  have  previously  been  disposed  of 
by  the  respective  company.  Any  cash  so 
deposited  is  to  be  used  by  the  trustee 
under  the  respective  indenture  for  the 
redemption  or  other  retirement  of  bonds 
of  such  series  as  may  be  designated  by 
the  respective  company  or  may  be 
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were  thereafter  distributed  pro  rata  to 
Applicant's  stockholders.  Applicant 
states  that  it  is  liable  for  approximately 
$50,063.43  in  legal,  accounting  and 
printing  costs  incurred  in  connection 
with  Applicant's  transfer  of  assets,  and 


request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 


Electric  Cooperative  Corporation,  the 
City  Water  and  Light  Plant  of  the  City  of 
Jonesboro,  Arkansas,  the  City  of 
Conway,  Arkansas,  the  City  of  West 
Memphis,  Arkansas  and  the  City  of 
Osceola,  Arkansas. 
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withdrawn  by  that  company  against  the 
deposit  of  bonds. 

The  amounts  and  the  series  of  bonds 
proposed  to  be  issued  are  as  follows: 


Namo  ol  company 


Amount 


Series  (pet) 


Alabama $22,014,000  3  V4  Due  1985 

Georgia 25,226.000  3%  Due  1984 

Quit , 3,609,000  3V«  Due  1984 

Mosiuippi 2,874.000  3'/<i  Due  1981 


The  bonds  will  be  issued  on  the  basis 
of  unfunded  net  property  additions. 
Under  the  indentures  the  bonds  may  be 
issued  in  principal  amounts  not 
exceeding  60%  of  the  amount  of 
unfunded  net  property  additions.  The 
approximate  amounts  of  such  unfunded 
net  property  additions  available  for  the 
issuance  of  the  Bonds  are  as  follows: 


Name  of 

company 

Amount 

As  of 

Alabama 

Georgia 

GuW 

Mississippi.... 

...  $773,000,000 
...     379,000,000 
...       45.000,000 
...       39,000,000 

Sept.  30.  1960 
Sept.  30.  1980. 
Sept.  30,  1980 
Sept.  30.  1960 

The  approximate  amounts  of  the 
unfunded  net  property  additions 
necessary  to  issue  the  Bonds  are  as 
follows: 


Name  of  cotnpany 

Amount 

Alabanna 

$36,690,000 

Georala 

42.043,000 

Gult 

6.015,000 

Mististippi 

4.790.000 

The  surrender  of  the  bonds  in 
satisfaction  of  the  respective  sinking 
fund  (improvement  fund)  requirements 
will  make  available  for  general 
corporate  purposes  cash  which  would 
otherwise  have  to  be  used  to  satisfy 
such  requirements  or  to  purchase  bonds 
to  be  used  for  such  purposes,  while  at 
the  same  time  reducing  the  principal 
amount  of  bonds  which  they  could 
otherwise  issue  under  the  indenture  at  a 
later  time  by  an  equal  principal  amount. 
The  bonds  will  not  be  delivered  by  the 
companies  in  such  a  manner  as  to  make 
them  obligation  for  the  payment  of 
money.  Therefore,  they  will  not  be 
included  on  the  books  or  in  the 
published  statements  as  liabilities  of  the 
respective  companies. 

The  fees,  commissions  and  expenses 
incurred  or  to  be  incurred  directly  or 
indirectly  by  Alabama,  Georgia.  Gulf, 
and  Mississippi  in  connection  with  the 
issuance  of  the  bonds  are  estimated  at 
$6,000  including  $1,600  for  legal  fees  of 
the  companies  and  $4,000  for  charges  of 
the  trustees  and  their  counsel.  The 
Alabama  Public  Service  Commission, 


the  Georgia  Public  Service  Commission 
and  the  Florida  Phiblic  Service 
Commission  have  jurisdiction  over  the 
issuance  of  the  bonds  by  Alabama, 
Georgia  and  Gulf  respectively.  No  other 
state  or  federal  commission  other  than 
this  Commission  has  jurisdiction  over 
the  proposed  transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  declaration  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the 
declarants  at  the  above-stated  address 
and  proof  of  service  (by  affidavit  or,  in 
case  of  any  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  At  any  time  after  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-40598  Filed  12-30-60:  8:45  ami 
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[Release  No.  11499;  811-2776] 

American  Medical  Association  Tax- 
Exempt  Income  Fund,  Inc.;  Filing  of 
Application 

December  19, 1980. 

Notice  is  hereby  given  that  American 
Medical  Association  Tax-Exempt 
Income  Fund,  Inc.  ("Applicant"),  535 
North  Dearborn  Street,' Chicago,  Illinois 
60610,  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  October  22, 1980,  and 
amendments  thereto  on  October  28, 


1980,  and  December  15, 1980,  pursuant 
to  Section  8(f)  of  the  Act,  for  an  order  of 
the  Commission  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant,  a  Maryland  corporation, 
registered  under  the  Act  on  September 
30, 1977.  Applicant's  Investment  Adviser 
is  Continental  Illinois  National  Bank 
and  Trust  Company  of  Chicago;  its 
Administrator  is  the  American  Medical 
Association.  On  September  30, 1977, 
Applicant  filed  a  registration  statement 
on  Form  S-5  under  the  Securities  Act  of 
1933  covering  5,000,000  shares  of  its 
common  stock  in  connection  with  a 
proposed  public  offering  of  its  shares. 
On  March  3. 1978.  upon  the 
effectiveness  of  this  1933  Act 
registration  statement  Applicant 
commenced  a  public  offering  of  its 
common  stock.  As  of  September  17, 
1980,  410,276.77  shares  of  Applicant's 
common  stock  were  outstanding  with  a 
net  asset  value  of  $7.30  per  share 
(approximately  $2,994,066  aggregate). 

The  application  states  that  on  July  18, 
1980,  Applicant's  board  of  directors 
authorized  and  approved  an  Agreement 
and  Plan  of  Reorganization 
("Agreement")  providing  for  the  transfer 
of  substantially  all  of  Applicant's  net 
assets  to  Nuveen  Municipal  Bond  Fund, 
Inc.  ("Nuveen"),  an  open-end, 
diversified,  management  investment 
company  registered  under  the  Act,  in 
exchange  for  shares  of  Nuveen  common 
stock.  The  Agreement  called  for 
distribution  of  Nuveen's  shares  to 
Applicant's  stockholders  and  the 
subsequent  dissolution  of  Applicant. 
Applicant  sates  that  its  stockholders 
approved  the  Agreement  at  a  special 
meeting  held  on  September  16, 1980, 
with  77.66%  of  the  outstanding  shares 
voting  in  favor. 

Applicant  further  states  that  on 
September  18, 1980,  its  net  assets 
(consisting  of  cash  and  securities  valued 
at  $2,926,921  or  $7.28  per  share), '  were 
transferred  to  Nuveen.  after  payment  of 
or  provision  for  all  known  liabilities  of 
Applicant,  including  liquidation 
expenses,  in  exchange  for  395,657  shares 
of  Nuveen  common  stock  having  a  net 
asset  value  of  $7.55  per  share.  According 
to  the  application,  the  Nuveen  shares 


'  The  net  asset  value  per  share  figure  of  $7.28  as 
of  September  18. 1980.  calculated  by  Nuveen  differs 
from  the  valuation  Tigure  of  $7.30  per  share  quoted 
by  Applicant  a  day  earlier.  Applicant  attributes  the 
difference  to  the  fact  that  Nuveen  utilized  a 
different  evaluation  method  than  Applicant  in 
arriving  at  the  net  asset  value  per  share  amount. 
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except  for  certain  rights  to 
indemnification  and  reimbursement  of 
expenses. 

The  Agreements  will  provide  that  the 
purchase  price  of  the  Facilities  payable 

1 Anal    ...:I1  L^.,  ....nU  ...*»n..«f  ..  n  nK.,n 


mature  at  various  times  prior  to  the 
maturity  of  the  Term  Bonds.  The  effect 
of  the  mandatory  cash  sinking  fund  of 
the  Term  Bonds,  if  any,  together  with  the 
serial  maturities  of  the  Serial  Bonds,  if 


Commission,  and  upon  consummation  of 
the  transactions  proposed  in  File  No.  70- 
6376,  will  be  subject  to  the  jurisdiction 
of  the  Public  Service  Commission  of 
Missouri.  It  is  stated  that  no  other  state 

nr  forioral  rpoiilafnrv  aiithnritv.  nfhfir 
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were  thereafter  distributed  pro  rata  to 
Applicant's  stockholders.  Applicant 
states  that  it  is  liable  for  approximately 
$50,063.43  in  legal,  accounting  and 
printing  costs  incurred  in  connection 
with  Applicant's  transfer  of  assets,  and 
that  these  costs  will  be  borne  in  full  by 
Applicant's  Investment  Adviser  and 
Administrator. 

The  application  states  that  Applicant 
retained  assets  in  the  amount  of 
$1,150.46  as  of  October  28, 1980,  to  pay 
certain  accrued  expenses  of  the 
Applicant  unrelated  to  the  Applicant's 
transfer  of  assets.  The  retained  assets 
were  not  invested  in  any  securities. 
Applicant  further  states  that 
approximately  $500  of  these  retained 
funds  will  not  be  required  to  meet  actual 
billed  expenses  and  will  be  paid  to  the 
Investment  Adviser  and  Administrator 
because  the  Investment  Adviser  and 
Administrator  reimbursed  Applicant, 
pursuant  to  an  expense  limitation 
arrangement,  an  amount  greater  than 
Applicant  was  entitled  to  receive. 

The  application  states  that  Applicant 
is  not  a  party  to  any  pending  litigation 
or  administrative  proceeding  and. 
further,  that  Applicant  is  not  currently 
engaged  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs.  Applicant  is  presently  in 
good  standing  under  the  corporate  laws 
of  Maryland;  however.  Applicant  states 
that  it  will  file  articles  of  dissolution 
with  the  state  terminating  its  legal 
existence  upon  receipt  of  the  requested 
order.  Finally,  Applicant  states  that  it 
has  not  within  the  last  eighteen  months 
transferred  any  of  its  assets  to  a 
separate  trust  the  beneficiaries  of  which 
were  or  are  securityholders  of 
Applicant. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 
investment  company  has  ceased  to  be 
an  investment  company,  it  shall  so 
declare  by  order  and,  upon  the 
effectiveness  of  such  order,  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 


request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-40590  Filed  12-30-80:  8:45  am) 
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[Release  No.  21849;  70-6531] 

Arkansas  Power  &  Light  Co.;  Proposed 
Pollution  Control  Financing 

December  22, 1980. 

Notice  is  hereby  given  that  Arkansas 
Power  &  Light  Company  ("AP&L").  First 
National  Building,  Little  Rock,  Arkansas 
72203.  a  public  utility  subsidiary  of 
Middle  South  Utilities,  Inc.,  a  registered 
holding  company,  has  filed  an 
application-declaration  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act"),  designating  Sections  9(a),  10 
and  12(d)  of  the  Act  and  Rule  44(b)(3) 
promulgated  thereunder  as  applicable  to 
the  proposed  transaction.  All  interested 
persons  are  referred  to  the  application- 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transaction. 

AP&L  is  in  the  process  of  constructing 
two  750  MW  nominally  rated  coal-fired 
generating  units  known  as  the 
Independence  Steam  Electric  Generating 
Station  ("Independence  Plant")  to  be 
located  near  Newark,  in  Independence 
County,  Arkansas  ("County").  In 
addition,  in  order  to  comply  with 
prescribed  federal,  state  or  local 
standards  with  respect  to  air  or  water 
quality  or  disposal  of  sewage  or  solid 
waste,  it  has  been  and  will  be  necessary 
to  construct  certain  facilities  for 
pollution  control  purposes  at  the 
Independence  Plant.  AP&L  has  sold 
undivided  interests  aggregating  43.5%  in 
the  Independence  Plant  to  Arkansas 


Electric  Cooperative  Corporation,  the 
City  Water  and  Light  Plant  of  the  City  of 
Jonesboro,  Arkansas,  the  City  of 
Conway,  Arkansas,  the  City  of  West 
Memphis,  Arkansas  and  the  City  of 
Osceola,  Arkansas. 

AP&L  proposes  to  dispose  of,  and  to 
contract  to  acquire,  (i)  its  anticipated 
undivided  interest  ("Pollution  Control 
Facilities")  jn  certain  of  the  pollution 
control  facilities  at  the  Independence 
Plant  and  (ii)  its  anticipated  undivided 
interest  ("Industrial  Facilities")  in 
certain  machinery,  equipment  and  other 
facilities  at  the  Independence  Plant. 

In  order  to  effect  such  transactions, 
AP&L  proposes  to  enter  into  two 
separate  installment  sale  agreements 
("Agreements")  with  the  County,  which 
will  provide  for  the  acquisition, 
construction  and  installation  of  the 
Pollution  Control  Facilities  and  the 
Industrial  Facilities  on  behalf  of  the 
County.  The  Agreement  relating  to  the 
Pollution  Control  Facilities  will 
contemplate  the  issuance  by  the  County 
under  a  trust  indenture  between  the 
County  and  a  trustee  of  not  to  exceed 
$50,000,000  aggregate  principal  amount 
of  its  Pollution  Control  Revenue  Bonds, 
Series  1981  (Arkansas  Power  &  Light 
Company  Project)  ("Pollution  Control 
Bonds"),  the  net  proceeds  of  which 
would  be  used  to  defray  the  cost  of 
construction  of  the  Pollution  Control 
Facilities.  The  Agreement  relating  to  the 
Industrial  Facilities  will  contemplate  the 
issuance  by  the  County  under  a  trust 
indenture  between  the  County  and  a 
trustee  of  $1,000,000  aggregate  principal 
amount  of  its  Industrial  Development 
Revenue  Bonds,  Series  1981  (Arkansas 
Power  &  Light  Company  Project) 
("Industrial  Bonds"),  the  net  proceeds  of 
which  would  be  used  to  defray  the  cost 
of  construction  of  the  Industrial    . 
Facilities.  The  operative  terms  and 
provisions  of  the  two  Agreements  and 
the  Pollution  Control  Bonds  and  the 
Industrial  Bonds  (collectively  "Bonds") 
and  the  respective  indentures 
("Indentures")  under  which  they  are  to 
be  issued  will  be  substantially 
indentical. 

The  Agreements  will  provide  for  the 
sale  of  the  Facilities  by  the  County  to 
AP&L,  subject  to  a  lien  and  security 
interest  retained  by  the  County  and  the 
payment  by  AP&L  of  the  purchase  price 
of  the  Facilities,  together  with  interest 
thereon,  in  semi-annual  installments 
over  a  term  of  years.  In  the  Agreements, 
AP&L  will  assent  to  the  assignment  and 
pledge  to  the  trustee  under  the 
Indentures  of  the  rights  of  the  County  in 
the  Facilities  and  of  the  County's 
interest  in,  and  of  the  moneys  receivable 
by  the  County  under,  the  Agreements. 
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dated  as  October  1, 1980  (the  "1980 
Indenture"),  which  was  not  qualified 
under  the  Act,  is  not  so  likely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 


such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 


an  investment  company  it  shall  so 
declare  by  order  and,  upon  the 
effectiveness  of  such  order,  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 
Notice  is  further  given  that  any 
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except  for  certain  rights  to 
indemnification  and  reimbursement  of 
expenses. 

The  Agreements  will  provide  that  the 
purchase  price  of  the  Facilities  payable 
by  AP&L  will  be  such  amount  as  shall 
be  sufficient,  together  with  other 
moneys  held  by  the  trustees  under  the 
Indentures  and  available  therefor,  to 
pay  the  principal  of  the  Bonds  as  the 
same  become  due  and  payable.  AP&L 
will  also  agree  to  pay  interest  on  the 
unpaid  balance  of  the  purchase  price  of 
the  Facilities  equal  to  the  premium,  if 
any,  and  interest  on  the  Bonds.  AP&L 
will  also  be  obligated  to  reimburse  the 
County  for  certain  of  its  expenses 
incurred  in  connection  with  the  issuance 
of  the  Bonds,  including:  (i)  The  fees  and 
charges  of  the  trustee  and  any  paying 
agent  or  agents  under  the  Indentures,  (ii) 
all  expenses  incurred  by  the  County  in 
connection  with  its  rights  and 
obligations  under  the  Agreements,  and 
(iii)  all  expenses  necessarily  incurred  by 
the  County  or  the  trustee  under  the 
Indentures  in  connection  with  the 
transfer  or  exchange  of  Bonds. 

The  Agreements  will  provide  that 
AP&L  at  any  time  prepay  all  or  any 
portion  of  the  unpaid  balance  of  the 
purchase  price  of  the  Facilities,  together 
with  interest  thereon,  in  whole  or  in 
part,  such  payment  to  be  sufficient, 
together  with  other  moneys  held  by  the 
trustees  under  the  Indentures  and 
available  therefor,  to  redeem  Bonds  in 
the  manner  and  to  the  extent  provided 
in  the  Indentures. 

The  Agreements  will  also  provide 
that,  upon  occurrence  of  certain  events 
relating  to  the  operation  of  the 
Independence  Plant  or  the  Facilities, 
AP&L  may  at  any  time  prepay  the  entire 
unpaid  balance  of  the  purchase  price  of 
the  Facilities  together  with  interest 
thereon.  It  will  also  provide  that  in  the 
case  of  certain  events  relating  to  the 
taxability  of  the  interest  on  the  Bonds, 
AP&L  shall  be  obligated  to  prepay  the 
entire  unpaid  balance  of  the  purchase 
price  of  the  Facilities,  together  with 
accrued  interest.  The  payments  by  AP&L 
in  such  circumstances  shall  be  sufficient 
(together  with  other  moneys  held  by  the 
trustee  under  the  Indentures  and 
available  therefor]  to  pay  the  principal 
of  all  Bonds  together  with  interest 
accrued  or  to  accrue  to  the  redemption 
date. 

It  is  proposed  that  the  Bonds  will  be 
issued  as  either  serial  bonds  ("Serial 
Bonds")  or  term  bonds  ("Term  Bonds"), 
or  a  combination  thereof.  The  Term 
Bonds,  if  any,  will  mature  not  later  than 
30  years  from  the  first  day  of  the  month 
in  which  they  are  initially  issued  and 
will  be  subject  to  a  mandatory  cash 
sinking  fund.  Serial  Bonds,  if  any,  will 


mature  at  various  times  prior  to  the 
maturity  of  the  Term  Bonds.  The  effect 
of  the  mandatory  cash  sinking  fund  of 
the  Term  Bonds,  if  any,  together  with  the 
serial  maturities  of  the  Serial  Bonds,  if 
any,  will  be  calculated  to  retire  no  less 
than  25%  of  the  aggregate  principal 
amount  of  the  Bonds  prior  to  ultimate 
date  of  maturity  of  the  Bonds.  The 
Indentures  will  provide  for  the 
application  of  such  of  the  proceeds  of 
the  Bonds  which,  after  completion  of  the 
Facilities,  may  remain  unused  fcr  the 
redemption  or  purchase  of  the  Bonds,  at 
the  direction  of  AP&L. 

In  order  to  provide  security  for  the 
perform9nce  of  AP&L's  obligations 
under  the  Agreements.  AP&L  will  grant 
to  the  County  a  lien  on  and  security 
interest  in  ("County  Lien"]  the  Facilities. 
The  County  will  assign  the  County  Lien 
to  the  trustees  pursuant  to  the 
Indentures. 

The  Agreements  will  provide  that 
prior  to  the  sales  of  the  Facilities  by  the 
County  to  AP&L,  AP&L  will  convey  to 
the  County  such  portions  of  the 
Facilities  as  have  already  been 
constructed  or  acquired  by  AP&L, 
subject  to  the  lien  of  AP&L's  Mortgage 
and  Deed  of  Trust,  dated  as  of  October 
1, 1944,  made  by  AP&L  to  Morgan 
Guaranty  Trust  Company  of  New  York 
and  John  W.  Flaherty,  as  Trustees,  as 
supplemented  and  amended. 

It  is  contemplated  that  the  Bonds  will 
be  sold  by  the  County  pursuant  to 
arrangements  with  a  group  of 
underwriters  represented  by  Merrill 
Lynch,  Pierce,  Fenner  &  Smith 
Incorporated,  Kidder,  Peabody  &  Co. 
Incorporated  and  Stephens  Inc.  In 
accordance  with  the  laws  of  the  State  of 
Arkansas,  the  interest  rate  to  be  borne 
by  the  Bonds  will  be  fixed  by  the 
County.  AP&L  will  not  be  party  to  the 
underwriting  arrangements;  however, 
the  Agreements  provide  that  the  terms 
of  the  Bonds  and  their  sale  by  the 
County,  shall  be  satisfactory  to  AP&L. 
AP&L  understands  that  interest  payable 
on  the  Bonds  will  be  generally  exempt 
from  federal  income  taxes.  AP&L  has 
been  advised  that  the  annual  interest 
rates  on  obligations,  interest  on  which  is 
tax  exempt,  can  be  expected  at  the  time 
of  issuance  of  the  Bonds  to  be  4%  to  5% 
lower  than  the  rates  of  obligations  of 
like  tenor  and  comparable  quality, 
interest  on  which  is  fully  subject  to 
federal  income  tax. 

A  statement  of  the  fees,  commissions 
and  expenses  to  be  incurred  in 
connection  with  the  proposed 
transactions  will  be  filed  by 
amendment.  The  proposed  transactions 
are  subject  to  the  jurisdiction  of  the 
Arkansas  Public  Service  Commission 
and  the  Tennessee  Public  Service 


Commission,  and  upon  consummation  of 
the  transactions  proposed  in  File  No.  70- 
6376,  will  be  subject  to  the  jurisdiction 
of  the  Public  Service  Commission  of 
Missouri.  It  is  stated  that  no  other  state 
or  federal  regulatory  authority,  other 
than  this  Commission,  has  jurisdiction 
over  the  proposed  transactions. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  15, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  the  filing  which  he  desires 
to  controvert;  or  he  may  request  that  he 
be  notified  if  the  Commission  should 
order  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  applicant-declarant  at 
the  above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate]  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application-declaration,  as 
filed  or  as  it  may  be  amended,  may  be 
granted  and  permitted  to  become 
effective  as  provided  in  Rule  23  of  the 
general  rules  and  regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a] 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.  80-40588  Filed  12-30-80:  8:45  ami 
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[File  No.  22-10813] 

Esterllne  Corp.;  Application  and 
Opportunity  for  Hearing 

December  19, 1980. 

Notice  is  hereby  given  that  Esterline 
Corporation  (the  "Company")  has  filed 
an  application  under  Clause  (ii)  of 
Section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  "Act")  for  a  finding  by 
the  Commission  that  the  trusteeship  of 
Manufacturers  Hanover  Trust  Company 
("Manufacturers")  under  an  indenture 
dated  as  of  December  20, 1974  (the  "1974 
Indenture"),  heretofore  qualified  under 
the  Act,  and  under  a  new  indenture 


dated  as  October  1, 1980  (the  "1980 
Indenture"),  which  was  not  qualified 
under  the  Act,  is  not  so  likely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Manufacturers  from  acting  as  Trustee 
under  such  indentures. 
The  Company  alleges  that: 

(1)  As  of  July  31, 1980,  there  were 
issued  and  outstanding  $2,267,950 
principal  amount  of  \2Vz%  Subordinated 
Debentures  due  April  1, 1995  which 
were  issued  by  the  Company  under  the 
1974  Indenture. 

(2)  Its  wholly-owned  subsidiary, 
Esterline  International  Finance  N.V. 
("International"),  has  issued  under  the 
1980  Indenture  among  the  Company, 
International  and  Manufacturers 
$20,000,000  principal  amount  of 
International's  ^Va%  Convertible 
Subordinated  Guaranteed  Debentures 
due  1995  (the  "1980  Debentures"),  which 
were  guaranteed  on  a  subordinated 
basis  by  the  Company.  The  1980 
Debentures  were  not  registered  under 
the  Securities  Act  of  1933  and  the  1980 
Indenture  was  not  qualifed  under  the 
Act.  The  underwriters  who  purchased 
the  1980  Debentures  have  agreed  not  to 
offer  any  of  the  1980  Debentures  in  the 
United  States,  its  territories  and 
possessions,  or  to  nationals  or  residents 
thereof. 

(3)  The  1974  Indenture  and  the  1980 
Indenture  are  wholly  unsecured.  All 
debentures  issued  under  the  1974 
Indenture  rank  equally  with  the 
guarantee  to  the  Company  of  the  1980 
Debentures.  The  Company  is  a  party  to 
the  1980  Indenture  solely  as  guarantor  of 
the  1980  Debentures.  Such  differences  as 
exist  between  the  1974  Indenture  and 
the  1980  Indenture  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Manufacturers  from  acting 
as  trustees  under  either  of  said 
indentures. 

The  Company  has  waived  notice  of 
hearing  and  has  waived  a  hearing. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  500  North 
Capitol  Street,  Washington,  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 


such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirley  F.  Hollis, 

Assistant  Secretary. 

|FR  Doc.  80-40633  filed  12-30-80:  8:45  am) 
BILLING  CODE  8010-01-M 

[Release  No.  11501;  811-2463] 

First  Ecumenical  Fund,  Inc.;  Proposal 
To  Terminate  Registration 

December  19, 1980. 

Notice  is  hereby  given  that  the 
Commission  proposes,  pursuant  to 
Section  8(f]  of  the  Investment  Company 
Act  of  1940  ("Act"),  to  declare  by  order 
on  its  own  motion,  that  The  First 
Ecumenical  Fund,  Inc.  ("Fund"),  551 
Fifth  Avenue,  New  York,  New  York 
10017,  registered  under  the  Act  as  an 
open-end,  diversified  management 
investment  company,  has  ceased  to  be 
an  investment  company  as  defined  in 
the  Act. 

Information  in  the  files  of  the 
Commission  indicates  that  the  Fund  was 
organized  on  February  7, 1974,  under  the 
laws  of  the  State  of  New  York,  and  filed 
a  Notification  of  Registration  as  an 
open-end,  diversified,  management 
investment  company  with  the 
Commission  on  March  8, 1974. 

In  addition,  the  Fund  filed  a 
registration  statement  (File  No.  2-50378] 
pursuant  to  the  Securities  Act  of  1933 
("1933  Act")  in  connection  with  a 
proposed  public  offering  of  shares  of  its 
capital  stock.  The  Fund  requested 
withdrawal  of  this  registration 
statement,  pursuant  to  Rule  477  under 
the  1933  Act,  and  the  Commission 
ordered  it  withdrawn  on  June  30. 1976. 
Finally,  information  in  the  files  of  the 
Commission  indicates  that  after  the 
withdrawal  of  its  registration  statement 
the  Fund  was  abandoned,  and  that  it  is 
not  profitably  engaged  in  any  business. 
Thus  it  appears  that  the  Fund  is  not 
currently  engaged  in  the  business  of  an 
investment  company. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
appUcation,  finds  that  a  registered 
investment  company  has  ceased  to  be 


an  investment  company  it  shall  so 
declare  by  order  and,  upon  the 
effectiveness  of  such  order,  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 
a  statement  as  to, the  nature  of  his 
interest,  the  reasons  for  such  request, 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Fund  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  this  matter  will  be 
issued  as  of  course  following  said  date, 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the 
Commission's  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered]  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc  80-40594  Filed  12-30-80,  8:45  am] 
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[Release  No.  11498;  812-4765] 

Mosher,  Inc.  and  Maryland  Casualty 
Co.;  Filing  of  Application  for  an  Order 
of  the  Commission  Pursuant  to 
Exempting  a  Proposed  Transaction 

December  19, 1980. 

In  the  Matter  of  Mosher,  Inc.,  2777 
Allen  Parkway.  Houston,  Texas  77019, 
and  Maryland  Casualty  Company,  2727 
Allen  Parkway,  Houston,  Texas  77019. 

Notice  is  hereby  given  that  Maryland 
Casualty  Company  ("Maryland 
Casualty"),  a  Maryland  corporation,  and 
a  wholly-owned  subsidiary  of  American 
General  Insurance  Company,  and 
Mosher,  Inc.  (the  "Fund"),  registered 
under  the  Investment  Company  Act  of 
1940  (the  "Act")  as  a  closed-end, 
diversified  management  investment 
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company  (collectively  the  "Applicants"), 
filed  an  application  on  November  10, 
1980,  and  an  amendment  thereto  on 
December  5, 1980,  for  an  order  of  the 
Commission  pursuant  to  Section  17(b)  of 


amended  (the  "Code"),  and  as  such 
cannot  utilize  the  benefits  afforded 
regulated  investment  companies  by 
Subchapter  M  of  the  Code.  Applicants 
state  that  the  Fund's  status  as  a 

noronnal  hnlHino  rnmnanv  rpnilires  that 


Fund's  shareholders  who  are  required  to 
approve  the  proposed  sale  and 
recapitalization  of  the  Fund.  The  plan  of 
recapitalization  of  the  Fund  provides  for 
an  increase  in  the  Fund's  authorized 
common  stock  from  101.990  shares  to 
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proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 


Applicants  contend  that  the  proposed 
sale  transaction  will  benefit  the 
shareholders  of  the  Fund  by  eliminating 
the  Fund's  status  as  a  personal  holding 
company  under  the  Code  and  will 
benefit  Maryland  Casualty  by  providing 


connection  with  the  lawsuit  as 
discussed  previously,  and  provides  for 
registration  rights  of  Maryland  Casualty 
with  respect  to  the  shares  of  common 
stock  to  be  purchased  by  it  as  described 
above,  the  Agreement  might  be  deemed 


86598  Federal  Register  /  Vol.  45.  No."  252  /  Wednesday.  December  31.  1980  /  Notices 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31.  1980  /  Notices 


86599 


company  (collectively  the  "Applicants"), 
filed  an  application  on  November  10, 
1980.  and  an  amendment  thereto  on 
December  5, 1980.  for  an  order  of  the 
Commission  pursuant  to  Section  17(b)  of 
the  Act  exempting  from  the  provisions 
of  Section  17(a)  of  the  Act  the  proposed 
sale  of  shares  of  the  common  stock  of 
the  Fund  to  Maryland  Casualty  in 
exchange  for  cash  or  municipal 
securities  having  a  fair  market  value 
equal  to  the  net  asset  value  of  the  shares 
of  common  stock  and  pursuant  to 
Section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder  permitting  the  participation 
of  the  Fund  in  the  proposed  sale 
transaction  under  the  provisions  of  the 
stock  Purchase  Agreement.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  in  1972  the  Fund 
entered  into  an  agreement  with  Trinity 
Industries.  Inc.  ("Trinity")  whereby  the 
Fund  would  sell  substantially  all  its 
assets  to  Trinity  for  cash  and  that  this 
transaction  was  consummated  in 
January,  1973.  Applicants  further  state 
that  the  Fund's  shareholders  approved 
the  sale  and  adopted  a  plan  of 
liquidation,  but  that  the  Fund  later 
terminated  the  plan  of  liquidation  and 
entered  into  a  merger  agreement  with 
American  General  Convertible 
Securities.  Inc.  ("AG  Convertible"), 
which  is  registered  under  the  Act  as  a 
closed-end,  diversified  management 
investment  company.  According  to  the 
application,  the  proposed  merger  of  the 
Fund  into  AG  Convertible  was  not 
consummated  because  on  the  day  before 
the  scheduled  closing  date  of  the  merger 
the  Fund  was  served  a  subpoena  from  a 
Federal  Grand  Jury  investing  price  fixing 
in  the  steel  fabrication  business,  the 
Fund's  prior  business.  Pending 
completion  of  this  investigation  the 
Fund's  possible  criminal  or  civil  liability 
could  not  be  computed.  The  Fund  then 
registered  under  the  Act  on  March  4, 
1974,  as  a  closed-end,  diversified 
management  investment  company.  The 
Applicants  further  state  that  American 
General  Capital  Management.  Inc. 
("Adviser")  acts  as  investment  adviser 
to  the  Fund.  No  officer  or  director  of  the 
Fund  or  any  affiliated  person  thereof 
.serves  as  an  officer  or  director  of 
Maryland  Casualty  or  the  Adviser  or  is 
affiliated  person  of  either  of  these 
entities. 

The  application  states  that  since  the 
sale  of  its  steel  fabrication  business,  the 
Fund  has  been  deemed  a  personal 
holding  company  under  Section  542  of 
the  Internal  Revenue  Code  of  1954,  as 


amended  (the  "Code"),  and  as  such 
cannot  utilize  the  benefits  afforded 
regulated  investment  companies  by 
Subchapter  M  of  the  Code.  Applicants 
state  that  the  Fund's  status  as  a 
personal  holding  company  requires  that 
its  shareholders  pay  federal  income  tax 
on  all  dividends  they  receive. 
Applicants  further  state  that  since 
substantially  all  of  the  Fund's  assets  are 
invested  in  tax-exempt,  municipal  debt 
securities,  the  dividends  paid  to  its 
shareholders  would  be  exempt  from 
federal  income  taxation  if  the  Fund  was 
not  considered  a  personal  holding 
company  under  the  Code. 

Applicants  state  that  the  management 
of  the  Fund  has  been  interested  in 
terminating  the  Fund's  status  as  a 
personal  holding  company,  which  it 
believes  to  be  in  the  best  interests  of  the 
shareholders,  and  has  explored  a 
number  of  possible  alternatives. 
Applicants  further  state  that  on  October 
31, 1980,  they  entered  into  a  Stock 
Purchase  Agreement  (the  "Agreement") 
which  provides  for  the  sale  by  the  Fund 
of  a  number  of  shares  of  its  common 
stock  equal  to  25  percent  of  the  number 
of  the  Fund's  shares  of  common  stock 
issued  and  outstanding  immediately 
prior  to  the  sale  for  cash  or,  at  the 
option  of  Maryland  Casualty,  municipal 
securities  or  a  combination  of  cash  or 
municipal  securities.  According  to  the 
application,  the  shares  of  common  stock 
of  the  Fund  will  be  valued  at  their  net 
asset  value  as  of  the  close  of  business 
on  the  last  business  date  preceding  the 
closing  date.  Applicants  further  state 
that  any  municipal  securities  exchanged 
by  Maryland  Casualty  as  part  of  the 
purchase  price  of  the  Fund's  common 
stock  will  be  valued  at  their  fair  market 
value  on  such  date.  According  to  the 
application  any  municipal  securities 
contributed  by  Maryland  Casualty  will 
be  compatible  with  the  investment 
objectives  of  the  Fund  and  compatible 
with  those  securities  currently  in  the 
Fund's  portfolio.  Applicants  represent 
that  as  a  condition  to  the  contribution  of 
any  municipal  securities  by  Maryland 
Casualty,  the  Adviser  will  be  required  to 
represent  to  the  Fund  that  any  such 
municipal  securities  would  have  been 
recommended  by  it  for  investment  by 
the  Fund  at  that  time,  and  that  the 
Adviser  has  no  present  intention  of 
recommending  the  sale  of  any  such 
securities  in  the  immediate  future. 

According  to  the  application,  each  of 
the  Applicants  will  pay  any  expenses 
incurred  by  them  as  a  result  of  the  stock 
purchase  transaction  except  that  the 
Adviser  of  the  Fund  will  pay  the 
expenses  resulting  from  the  preparation 
and  mailing  of  proxy  materials  to  the 


Fund's  shareholders  who  are  required  to 
approve  the  proposed  sale  and 
recapitalization  of  the  Fund.  The  plan  of 
recapitalizafion  of  the  Fund  provides  for 
an  increase  in  the  Fund's  authorized 
common  stock  from  101,990  shares  to 
5,000,000  shares  and  for  a  15-for-l  stock 
split.  In  addition,  the  proposed  plan  of 
recapitalization  provides  for  a  phange  in 
the  par  value  of  the  common  stock  of  the 
Fund  from  $20  per  share  to  $1  per  share. 
Applicants  state  that  after  the  sale  of 
the  Fund's  common  stock  to  Maryland 
Casualty  it  is  contemplated  that  381,000 
shares  of  common  stock  will  be  held  by 
Maryland  Casualty  which  will  be 
approximately  20%  of  the  then 
outstanding  shares.  Under  the  terms  of 
the  Agreement,  the  Fund  has  agreed  to 
indemnify  Maryland  Casualty  for  any 
reduction  in  the  net  asset  value  of  the 
shares  of  common  stock  being 
purchased  by  it  resulting  from  any 
amounts  paid  by  the  Fund  in  respect  of 
any  judgment  against  it,  or  settlement  by 
it  of  claims  against  the  Fund  resulting 
from  a  suit  filed  against  the  Fund  in  1967 
relating  to  its  previous  steel  fabrication 
business.  The  Agreement  further 
provides  that  the  Fund  cannot  convert  to 
open-end  status  without  the  consent  of 
Maryland  Casualty.  Applicants  state 
that  they  believe  this  provision  is 
desirable  in  helping  to  prevent  the  Fund 
from  returning  to  the  status  of  a 
personal  holding  company  within  the 
meaning  of  the  Code.  Applicants  further 
state  that  under  applicable  securities 
laws  the  shares  of  common  stock  to  be 
purchased  by  Maryland  Casualty  will 
not  be  transferable  except  in  certain 
limited  circumstances.  The  Agreement 
also  provides  that  any  time  commencing 
six  months  after  the  sale  of  the  common 
stock  to  Maryland  Casualty  is  effected, 
while  Maryland  Casualty  owns  at  least 
10  percent  of  the  Fund's  outstanding 
common  stock,  that  the  Fund  shall 
register  shares  of  its  common  stock  for 
sale  under  the  Securities  Act  of  1933.  the 
Fund  will,  at  its  expense,  also  include 
any  shares  of  common  stock  that 
Maryland  Casualty  desires  to  sell  in 
such  registration. 

Section  17(a)  of  the  Act.  in  pertinent 
part,  provides  that  it  shall  be  unlawful 
for  any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  acting  as 
principal,  knowingly  to  sell  to  or  to 
purchase  from  such  registered  company 
any  security  or  other  property  subject  to 
certain  exceptions  not  relevant  here. 
Section  17(b]  of  the  Act  provides  that 
the  Commission,  upon  application,  shall 
exempt  a  proposed  transaction  from  the 
provisions  of  Section  17(a)  if  evidence 
establishes  that  the  terms  of  the 


proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved  and  with  the  general  purposes 
of  the  Act.  Under  Section  2(a)(3)  of  the 
Act  an  investment  adviser  to  an 
investment  company  is  an  affiliated 
person  of  such  investment  company,  and 
anyone  owning  more  than  5%  of  any 
person's  outstanding  voting  securities  is 
an  affiliated  person  of  such  person. 
Accordingly,  since  American  General 
Insurance  Company  owns  100%  of  the 
common  stock  of  both  the  Adviser  and 
Maryland  Casualty.  Maryland  Casualty 
is  an  affiliated  person  of  an  affiliated 
person  of  the  Fund,  and  the  proposed 
sale  of  the  common  stock  of  the  Fund  to 
Maryland  Casualty  falls  within  the 
provisions  of  Section  17(a)  of  the  Act. 

Applicants  assert  that  the  terms  of  the 
proposed  sale  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  Applicants  state  that 
under  the  terms  of  the  Agreement 
Maryland  Casualty  has  the  option  of 
purchasing  the  shares  of  common  stock 
of  the  Fund  either  for  cash  equal  to  the 
net  asset  value  of  such  shares  on  the 
date  immediately  preceding  the  date  of 
closing  or  by  contributing  securities 
compatible  with  the  Fund's  investment 
objectives  and  securities  in  the  Fund's 
portfolio  having  an  aggregate  fair 
market  value  equal  to  the  net  asset 
value  of  the  shares  of  common  stock 
being  purchased  or  a  combination  of 
cash  and  such  securities. 

Applicants  further  state  that  the 
valuafion  of  any  securities  contributed 
by  Maryland  Casualty  will  be  made  on 
the  same  basis  as  the  Fund  currently 
follows  in  the  valuation  of  securities 
held  in  its  portfolio.  As  stated 
previously.  Applicants  represent  that  as 
a  condition  to  the  contribution  of  any 
municipal  securities  by  Maryland 
Casualty,  the  Adviser  will  be  required  to 
represent  to  the  Fund  that  any  such 
municipal  securities  would  have  been 
recommeded  by  it  for  investment  by  the 
Fund  at  that  time  and  that  the  Adviser 
has  no  present  intention  of 
recommending  the  sale  of  such 
securities  in  the  immediate  future.  In 
addition,  each  of  the  Applicants  will  pay 
its  respective  expenses  of  the 
transaction  except,  as  stated  previously, 
the  Adviser  will  pay  those  expenses 
resulting  from  the  preparation  and 
mailing  of  proxy  materials  to  the  Fund's 
shareholders  who  are  required  to 
approve  the  proposed  sale  and 
recapitalization  of  the  fund.  Finally. 


Applicants  contend  that  the  proposed 
sale  transaction  will  benefit  the 
shareholders  of  the  Fund  by  eliminating 
the  Fund's  status  as  a  personal  holding 
company  under  the  Code  and  will 
benefit  Maryland  Casualty  by  providing 
it  with  an  opportunity  to  invest  a  portion 
of  its  assets  in  a  larger  pool  of  assets 
and  thereby  achieve  greater  diversity  in 
its  investments. 

Thus.  Applicants  contend  that  the 
terms  of  the  proposed  sale  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  consistent  with  the  Fund's 
investment  policy  and  consistent  with 
the  general  purposes  of  the  Act.  and 
therefore  request  that  the  Commission 
enter  an  order  exempting  the  proposed 
sale  transaction  from  the  provisions  of 
Section  17(a)  of  the  Act. 

Rule  17d-l,  adopted  by  the 
Commission  pursuant  to  Section  17(d)  of 
the  Act.  provides,  in  part,  that  no 
affiliated  person  of  any  registered 
investment  company  and  no  affiliated 
person  of  such  a  person,  acting  as 
principal,  shall  participate  in,  or  effect 
any  transaction  in  cormection  with  any 
joint  enterprise  or  other  joint 
arrangement  in  which  such  registered 
company  is  a  participant  unless  an 
application  regarding  such  joint 
enterprise  or  arrangement  had  been 
filed  with  the  Commission  and  has  been 
granted  by  an  order.  A  joint  enterpirse 
or  other  joint  arrangement  as  used  in 
this  Rule  is  any  written  or  oral  plan, 
contract,  authorization  or  arrangement, 
or  any  practice  or  understanding 
concerning  an  enterprise  or  undertaking 
whereby  a  registered  investment 
company  and  any  affiliated  person  of 
such  registered  investment  company,  or 
affiliated  person  of  such  a  person,  have 
a  joint  or  a  joint  and  several 
participation,  or  share  in  the  profits  of 
such  enterprise  or  undertaking.  In 
passing  upon  such  application,  the 
Commission  will  consider  whether  the 
participation  of  such  registered 
investment  coriipany  in  such  joint 
enterprise  or  joint  arrangement  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  As  noted  above,  Maryland 
Casualty  is  an  affiUated  person  of  an 
affiliated  person  of  the  Fund  within  the 
meaning  of  Section  2(a)(3)  of  the  Act. 
Because  the  Agreement  requires  the 
consent  of  Maryland  Casualty  to  allow 
the  Fund  to  convert  to  open-end 
investment  company  status,  provides  for 
the  indemnification  by  the  Fund  of 
Maryland  casualty  for  liabilities  in 


connection  with  the  lawsuit  as 
discussed  previously,  and  provides  for 
registration  rights  of  Maryland  Casualty 
with  respect  to  the  shares  of  common 
stock  to  be  purchased  by  it  as  described 
above,  the  Agreement  might  be  deemed 
to  constitute  a  joint  enterprise  or 
arrangement  prohibited  by  Section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder 
without  Commission  approval. 

As  stated  above,  the  Agreement 
provides  that  the  fund  may  not  convert 
to  open-end  investment  company  status 
without  the  consent  of  Maryland 
Casualty.  Applicants  state  the  Maryland 
Casualty  requested  this  condition 
because,  given  the  distribution  of  the 
Fund's  shareholders,  a  conversion  by 
the  Fund  to  open-end  investment 
company  status  followed  by  the 
redemption  of  shares  by  a  relatively 
small  number  of  shareholders  could 
result  in  the  five  largest  individual 
shareholders  of  the  Fund  (utilizing  the 
attribution  rules  of  the  CodeJ  owning 
more  than  50%  of  the  outstanding 
common  stock  of  the  Fund,  thereby 
causing  it  to  become  a  personal  holding 
company  within  the  meaning  of  the 
Code  to  the  disadvantage  of  the 
remaining  shareholders  and,  thus, 
negating  the  purpose  of  the  common 
stock  sale.  Applicants  also  state  that  the 
management  of  the  Fund  believes  that 
the  provision  in  the  Agreement 
providing  for  the  indemnification  of 
Maryland  Casualty  with  respect  to  the 
1967  suit  is  appropriate.  Applicants  state 
that  the  Fund  believes  it  will  be  able  to 
settle  the  case  within  the  policy  limits  of 
the  applicable  insurance  policy  then  in 
effect.  Finally,  with  respect  to  the 
registration  rights  afforded  Maryland 
Casualty  under  the  Agreement,  the 
application  states  that  the  Fund  has  no 
plans  to  register  any  of  its  shares  for 
sale  under  the  Securities  Act  of  1933, 
but.  if  it  did  so.  the  management  of  the 
Fund  believes  that  the  additional 
expense  of  including  the  Fund  shares  of 
Maryland  Casualty  would  be  negligible. 

Thus  Applicants  represent  that  the 
terms  of  the  proposed  sale  transaction 
are  reasonable  and  fair  to  all  parties,  do 
not  involve  overreaching  and  are 
consistent  with  the  investment 
objectives  of  the  Fund  and  with  the 
policies  of  the  Act.  As  noted  above. 
Applicants  contend  that  the  proposed 
sale  will  benefit  the  shareholders  of  the 
Fund  by  eliminating  the  Fund's  status  as 
a  personal  holding  company  under  the 
Code,  and  will  benefit  Maryland 
Casualty  by  providing  it  with  an 
opportunity  to  invest  a  portion  of  its 
assets  in  a  larger  pool  of  assets  and 
thereby  achieve  greater  diversity  in  its 
investments. 
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Accordingly,  the  Applicants  request 
an  order  of  the  Commission,  pursuant  to 
Section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder,  permitting  the  participation 
of  the  Fund  in  the  proposed  sale 
transaction  under  the  provisions  of  the 
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Notice  is  hereby  given  that 
Narragansett  Capital  Corporation 
("Narragansett"),  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  a  closed-end,  non-diversified, 
management  investment  company  and 
lirpnspH  as  a  small  business  investment 


Applicants  state  that  Narragansett  is 
a  Rhode  Island  corporation  with  an 
authorized  capital  stock  of  2,000,000 
shares  of  common  stock,  $1.00  par  value, 
of  which  1,129,867  shares  were  issued 
and  outstanding  as  of  December  31, 
1979.  Applicants  further  state  that 
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the  Lydon  operations.  Accordingly,  for 
those  and  other  reasons  outlined  below, 
Applicants  state  that  Photo  Systems  has 
agreed  to  sell  the  Lyndon  Division  to 
Lyndon,  Inc..  a  company  in  which 
Thomburg  will  have  a  substantial 


period  of  10  years  after  payment  in  full 
of  the  Note  to  sell  to  Lyndon.  Inc.,  all  of 
Narragansett's  equity  interest  in 
Lyndon,  Inc.,  at  a  price  based  on  a 
formula  similar  to  the  formula  used  to 
determine  the  purchase  price  of  Lyndon 


acquisition  agreements;  (2)  that  the 
parties  felt  it  was  important  to  fix  a  date 
after  which  Mr.  Thomburg  could  be 
assured  that  his  efforts  would  be  for  the 
benefit  of  the  new  concern;  and  (3)  that 
April  30  is  a  date  which  has 
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Accordingly,  the  Applicants  request 
an  order  of  the  Commission,  pursuant  to 
Section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder,  permitting  the  participation 
of  the  Fund  in  the  proposed  sale 
transaction  under  the  provisions  of  the 
Agreement. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  12, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  addresses 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc  80-40589  Filed  12-30-aOi  8:45  am| 
BILLING  CODE  S010-01-M 


(Release  No.  11505;  812-4713] 

Narragansett  Capital  Corp.,  et  al.; 
Filing  of  Application  for  an  Order 
Exempting  a  Proposed  Transaction 

December  19, 1980. 

In  the  matter  of  Narragansett  Capital 
Corporation,  40  Westminster  Street, 
Providence,  Rhode  Island  02903:  Photo 
Systems,  Inc.,  7200  W.  Huron  River 
Drive,  Dexter,  Michigan  48103:  Lyndon 
Color  Labs,  Inc.,  7200  W.  Huron  River 
Drive,  Dexter,  Michigan  48103;  Robert  E. 
Thornburg,  Jr.,  1004  Greenhills,  Ann 
Arbor,  Michigan  48105:  William  P. 
Considine,  Whispering  Pines, 
Narragansett,  Rhode  Island  02882. 


Notice  is  hereby  given  that 
Narragansett  Capital  Corporation 
("Narragansett"),  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  a  closed-end,  non-diversified, 
management  investment  company  and 
licensed  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  Photo  Systems, 
Inc.  ("Photo  Systems"),  a  company 
controlled  by  Narragansett,  Lyndon 
Color  Labs,  Inc.  ("Lyndon,  Inc."),  a 
newly  organized  company  currently 
controlled  by  an  affiliate  of  an  affiliate 
of  Narragansett,  Robert  E.  Thornburg,  Jr. 
("Thornburg"),  an  officer  and  director  of 
Photo  Systems,  and  William  P. 
Considine  ("Considine"),  Chairman  and 
President  of  Photo  Systems,  (hereinafter 
Narragansett,  Photo  Systems,  Lyndon 
Inc.,  Thornburg  and  Considine  are 
collectively  referred  to  as  "Applicants") 
filed  an  application  on  August  11, 1980, 
and  amendments  thereto  on  November 
14, 1980,  and  December  5, 1980,  for  an 
order  of  the  Commission  pursuant  to 
Section  17(b)  of  the  Act  exempting  the 
proposed  sale  of  a  division  of  Photo 
Systems  to  Lyndon,  Inc.,  from  the 
provisions  of  Section  17(a)  of  the  Act 
and  pursuant  to  Section  17(d)  of  the  Act 
and  Rule  17d-l  thereunder,  permitting 
certain  proposed  transactions  which  are 
to  be  made  in  connection  with  the 
restructuring  and  refinancing  of 
Narragansett's  investment  in  Photo 
Systems.  All  intested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicants  propose  to  sell  Lyndon 
Color  Labs  Division  ("Lyndon 
Division"),  a  division  of  Photo  Systems, 
to  Lyndon,  Inc.,  a  company  created  for 
the  purpose  of  purchasing  Lyndon 
Division.  As  stated  in  the  application, 
Photo  Systems  is  a  Michigan  corporation 
with  an  authorized  capital  stock  of 
600,000  shares,  $.10  par  value,  of  which 
460,000  shares  are  issued  and 
outstanding,  and  none  of  which  are 
publicly  traded.  Applicants  state  that 
Narragansett  holds  230,000  shares,  or  50 
percent  of  the  outstanding  capital  stock 
and,  therefore,  may  be  presumed  to 
control  Photo  Systems.  The  remaining 
230,000  shares  outstanding  are  divided 
among  six  shareholders,  all  of  whom  are 
or  were  employed  by  Photo  Systems  or 
are  married  to  such  a  person.  According 
to  the  application,  Photo  Systems 
currently  has  four  directors,  including 
two  (Considine  and  Harvey  J.  Sarles) 
who  are  also  directors  of  Narragansett, 
and  one  (Thornburg)  who  controls 
Lyndon,  Inc. 


Applicants  state  that  Narragansett  is 
a  Rhode  Island  corporation  with  an 
authorized  capital  stock  of  2,000,000 
shares  of  common  stock,  $1.00  par  value, 
of  which  1,129,867  shares  were  issued 
and  outstanding  as  of  December  31, 
1979.  Applicants  further  state  that 
Narragansett's  shares  are  publicly 
traded  in  the  over-the-counter  market 
and  held  by  approximately  1,500 
shareholders.  In  addition  to  the  equity 
investment  in  Photo  Systems, 
Narragansett  also  holds  a  promissory 
note  of  Photo  Systems  with  an 
outstanding  principal  amount  of 
$1,705,000  as  of  June  30, 1980,  which  is 
subordinated  to  Photo  Systems's 
indebtedness  to  Industrial  National 
Bank  of  Rhode  Island  ("IN  Bank") 
pursuant  to  a  term  loan  having  an 
outstanding  principal  balance  of 
$170,000  as  of  April  30, 1980. 

As  stated  in  the  application, 
Narragansett's  investment  in  Photo 
Systems  has  undergone  substantial 
changes  as  Photo  Systems  has  sought  to  * 
get  on  a  solid  business  and  financial 
footing.  During  the  seven  years  since  the 
organization  of  Photo  Systems, 
Narragansett's  investment  has  been 
restructured  and  refinanced  on  several 
occasions  and  two  of  Photo  Systems's 
divisions,  the  C-K  Division  and  the  DNJ 
Division,  were  sold;  the  C-K  Division  to 
Sound  Color  Corporation,  a  company 
deemed  to  be  controlled  by 
Narragansett  (See  Investment  Company 
Act  Release  No.  10240  May  12, 1978), 
and  the  DNJ  Division  to  an  unrelated 
third  party.  Applicants  represent  that 
the  purchase  price  for  the  disposition  of 
both  divisions  was  negotiated  between 
the  parties  based  upon  a  formula 
conceived  by  Considine  as  a  basis  for 
determining  his  asking  price  for  the 
divisions,  namely  five  times  the  after- 
tax earnings  of  the  division  in  the  prior 
fiscal  year  plus  the  book  value  of  the 
division  at  the  time  of  the  sale. 

Photo  Systems  currently  has  two 
remaining  divisions;  the  Lyndon 
Division,  which  operates  a  laboratory 
for  processing  color  film  for  professional 
photographers;  and  the  Unicolor 
Division,  which  manufacturers  and 
distributes  darkroom  equipment  and 
photographic  supplies.  Applicants  state 
that  the  Lyndon  Division  has  been,  since 
the  reorganization  of  Photo  Systems  in 
1975,  under  the  operational  control  of 
Thornburg,  who  serves  as  the  chief 
executive  of  the  division.  Applicants 
further  state  that  Thornburg  has  for 
several  years  expressed  his  interest  in 
acquiring  the  Lyndon  Division  from 
Photo  Systems  and  his  dissatisfaction 
with  the  current  arrangement,  since  he 
does  not  directly  share  in  the  success  of 
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the  Lydon  operations.  Accordingly,  for 
those  and  other  reasons  outlined  below, 
Applicants  state  that  Photo  Systems  has 
agreed  to  sell  the  Lyndon  Division  to 
Lyndon,  Inc.,  a  company  in  which 
Thornburg  will  have  a  substantial 
interest. 

The  application  states  that  Lyndon, 
Inc.,  is  a  Rhode  Island  corporation 
organized  on  May  16. 1980,  with 
authorized  capital  stock  consisting  of 
4,000  shares  of  Class  A  Common  Stock, 
$1.00  par  value  ("Class  A  Common"), 
and  4,000  shares  of  Class  B  Non- Voting 
Common  Stock,  $1.00  par  value. 
Applicants  state  that  "Thornburg  has 
subscribed  for  and  purchased  170  shares 
of  Class  A  Common  for  a  purchase  price 
of  $17,000  and  that  under  the  terms  of  an 
investment  agreement,  dated  May  27, 
1980,  between  Narragansett  and  Lyndon, 
Inc.  ("Investment  Agreement"), 
Narragansett  will  purchase  170  shares  of 
Class  A  Conmion  for  $17,000.  Under  the 
terms  of  the  Investment  Agreement, 
Narragansett  also  will  lend  Lyndon,  Inc.. 
up  to  $916,000;  $816,000  to  be  provided 
at  the  time  of  the  closing  of  the  purchase 
of  the  Lyndon  Division  and  the 
remaining  $100,000  to  be  available  to 
Lyndon,  Inc.,  for  working  capital  at  any 
time  during  the  three-year  period 
following  the  purchase  of  the  Lyndon 
Division  ("Commitment  Period").  Thus, 
according  to  the  application, 
Narragansett  will  have  made  an 
aggregate  investment  in  Lyndon,  Inc.,  of 
between  $833,000  and  $933,000,  all  but 
$17,000  of  which  will  be  in  the  form  of 
unsubordinated  indebtedness. 

As  indicated  by  Applicants,  the 
indebtedness  of  Lyndon,  Inc.,  to 
Narragansett  will  be  represented  by  a 
promissory  note  ("Note")  which  will 
bear  an  interest  rate  of  15  percent  per 
annum  and  will  be  payable  as  to 
principal  over  a  ten-year  period  based 
upon  the  earnings  and  anticipated  cash 
flow  of  Lyndon,  Inc.  In  addition,  the 
Investment  Agreement  provides  that, 
during  the  Commitment  Period, 
Narragansett  is  entitled  to  a  fee  equal  to 
one  percent  of  the  unused  portion  of  the 
loan  commitment.  Pursuant  to  the 
Investment  Agreement,  which 
Applicants  represent  is  in  substantially 
the  same  form  as  that  utilized  by 
Narragansett  for  virtually  all  its 
portfolio  investments  over  the  past  few 
years,  Narragansett  will  receive  certain 
registration  rights  covering  the  shares  of 
Lydon,  Inc.,  held  by  Narragansett  and 
the  operations  of  Lyndon,  Inc.,  will  be 
subject  to-certain  affirmative  and 
negative  covenants  designed  to  protect 
Narragansett.  In  addition,  the 
Investment  Agreement  grants 
Narragansett  an  irrevocable  option  for  a 


period  of  10  years  after  payment  in  full 
of  the  Note  to  sell  to  Lyndon,  Inc.,  all  of 
Narragansett's  equity  interest  in 
Lyndon,  Inc.,  at  a  price  based  on  a 
formula  similar  to  the  formula  used  to 
determine  the  purchase  price  of  Lyndon 
Division. 

Applicants  represent  that 
Narragansett  and  Thornburg,  as 
sharehoders  of  Lyndon,  Inc.,  will  enter 
into  an  agreement  ("Shareholders 
Agreement")  providing,  among  other 
things,  for  restrictions  on  the 
transferability  of  their  stock  of  Lyndon, 
Inc.;  for  a  board  of  directors  of  four 
persons,  of  which  two  would  be 
designated  by  Narragansett,  except  that 
in  the  event  of  a  default  on  the  Note, 
Narragansett  would  have  the  right  to 
designated  a  majority  of  the  directors; 
and  for  Thornburg  to  sell,  as  soon  as 
reasonably  practicable,  no  less  than  68 
shares  of  Class  A  Common  to  two 
management  employees  of  Lyndon,  Inc., 
selected  by  Thornburg  and  approved  by 
the  board  of  directors,  for  consideration 
not  to  exceed  $10,000. 

As  proposed  in  the  application, 
Lyndon,  Inc.,  wrill  purchase  (pursuant  to 
the  terms  of  the  Asset  Purchase 
Agreement  dated  May  27, 1980,  between 
Lyndon,  Inc.,  and  Photo  Systems]  the 
assets  and  business  of  the  Lyndon 
Division  of  Photo  Systems  and  assume 
its  liabilities  for  a  net  purchase  price  of 
$925,000.  As  set  forth  in  the  Asset 
Purchase  Agreement,  the  purchase  price 
is  payable  by  $850,000  in  cash  at  or 
before  the  closing  and  the  $75,000 
balance  by  promissory  note  to  Photo 
Systems,  payable  in  three  aimual 
installments  of  $25,000  each  with  an 
interest  rate  of  12.5  percent  per  aimum, 
payable  quarterly.  Applicants  state  that 
included  in  the  assets  to  be  purchased  is 
$100,000  in  cash,  plus  all  additional  cash 
collected  by  Lyndon  Division  subject  to 
certain  adjustments  described  below. 

As  stated  in  the  application,  the 
closing  of  the  purchase  of  the  Lyndon 
Division  was  scheduled  for  September 
30, 1980.  However,  the  Asset  Purchase 
Agreement  provides  that  the  closing 
date  shall  be  extended  to  a  date,  set  by 
the  parties,  within  two  weeks  following 
the  issuance  of  an  order  with  respect  to 
the  application,  but  no  later  than 
December  31, 1980.  The  Asset  Purchase 
Agreement  sets  the  effective  date  for  all 
transactions  covered  by  that  agreement 
at  the  close  of  business  on  April  30, 
1980.  Applicants  state  that  the  effective 
date  of  April  30, 1980,  was  chosen  for  a 
variety  of  reasons,  including:  (1)  That 
when  the  parties  agreed  to  the 
transaction  in  late  February,  1980,  they 
felt  that  an  April  30  date  would  provide 
adequate  time  for  Hnalization  of  the 


acquisition  agreements;  (2)  that  the 
parties  felt  it  was  important  to  fix  a  date 
after  which  Mr.  Thornburg  could  be 
assured  that  his  efforts  would  be  for  the 
benefit  of  the  new  concern;  and  (3)  that 
April  30  is  a  date  which  has 
traditionally  been  a  transitional  or  slack 
time  in  the  photo  pocessing  business 
and  was  a  good  time  for  the  utilization 
of  personnel  to  effect  the  transition. 
Accordingly,  Applicants  state  that  the 
business  of  the  Lyndon  Division  will  be 
operated  for  the  account  of  Lyndon,  Inc.. 
until  the  date  of  actual  closing  and. 
therefore.  Lyndon.  Inc..  will  be  obligated 
to  pay  Photo  Systems  interest  on  the 
$75,000  note  from  May  1, 1980,  and  that 
Photo  Systems  will  be  entitled  to 
withhold  from  the  cash  being 
transferred  to  Lyndon,  Inc.,  the 
following  amounts:  (1)  $291.11  per  day 
for  each  day  after  the  effective  date 
through  the  closing  date;  (2)  the  amount 
of  aetHal  out-of-pocket  expenditures 
made  for  Lyndon  Division  by  Photo 
Systems  from  its  own  funds  after  the 
effective  date;  and  (3)  all  ordinary 
operating  expenses  of  Lyndon  Division 
customarily  paid  by  Photo  Systems  from 
its  own  funds,  whether  or  not  paid  by 
closing  date.  The  Asset  Purchase 
Agreement  also  provides  that  Photo 
Systems  will  sublease  to  Lyndon,  Inc.,  a 
portion  of  the  Photo  Systems  premises 
currently  occupied  by  the  Lyndon 
Division.  Applicants  represent  that  it  is 
anticipated  that  Lyndon,  Inc.,  will  pay  a 
pro  rata  share  of  the  cost  based  upon 
the  percentage  of  space  utilized. 

Applicants  represent  that  Photo 
Systems  vnW  utilize  the  cash  proceeds 
from  the  sale  of  the  Lyndon  Division  to 
prepay  $750,000  of  the  principal  amount 
of  its  indebtedness  to  Narragansett 
($1,705,000  as  of  June  30, 1980)  and 
utilize  the  remaining  $100,000  for 
working  capital  purposes.  Applicants 
submit  that  as  a  result,  Narragansett's 
aggregate  investment  in  I%oto  Systems 
will  be  reduced  from  $1,935,000  to 
$1,185,000.  In  addition,  AppUcants 
represent  that  Photo  Systems  will 
refinance  its  outstanding  indebtedness 
to  IN  Bank,  replacing  its  current 
principal  amount  due  of  $170,000  with  a 
$600,000  revolving  line  of  credit 
arrangement,  which  will  cany  the  same 
rate  of  interest  (prime  plus  1  ^  percent). 
Applicants  further  represent  that 
Narragansett  will  agree  that  Photo 
Systems's  promissory  note  will  be 
subordinated  with  respect  to  only 
$170,000  of  the  refinanced  indebtedness 
to  IN  Bank  in  the  event  of  default  or 
liquidation,  so  that  while  Photo 
Systems's  indebtedness  to  IN  Bank  may 
increase,  the  indebtedness  held  by 
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Narragansett  will  continue  to  be 
subordinated  to  only  $170,000. 
According  to  the  application, 
Considine  currently  divides  his  time 
between  the  two  divisions  operated  by 
Photo  Systems.  Applicants  state  that  it 
is  anticipated  that  he  will  continue  to  do 
so,  even  after  the  assets  and  business  of 
the  Lyndon  Division  are  sold,  and  thus, 
Applicants  have  agreed  that  Considine 
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provisions  of  Section  17(a)  of  the  Act  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
Durooses  of  the  Act.  Apnlicants  request 


in  large  measure  because  of  the  personal 
relationships  and  reputation  developed 
by  the  on-premise  management  in  its 
relationships  with  it  principal 
customers;  and  tend  to  achieve  greatest 
financial  success  where  the  on-premise 
management  has  direct  incentives  for 
achieving  that  success.  Accordingly, 
Applicants  submit  that  the  sale  of  the 
Lyndon  Division  will  result  in 
Thornburg's  obtaining  an  equity  interest 
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awareness  of  the  posibility  of  such  an 
increase;  and  (3)  the  actual  price  is 
within  6  percent  of  the  average  of  the 
formula  prices  using  1979  and  1980 
operating  earnings.  In  addition. 
Applicants  state  that  the  sale  provides 
an  opportunity  for  the  shareholders  of 
Photo  Systems  to  dispose  of  a  business 
which,  while  currently  profitable,  has 
been  a  source  of  financial  problems  in 


Apphcants  assert  that  the  terms  of 
Narragansett's  investment  in  Lyndon. 
Inc.,  are  fair  and  reasonable;  the  terms 
of  the  proposed  investment  are 
substantially  similar  to  those  of  other 
investments  by  Narragansett  in  the 
recent  past,  and  Narragansett  will  retain 
its  current  equity  position  in  the  Lyndon 
businesses.  In  addition.  Applicants 
submit  that  while  Narragansett's 
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a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 


86602 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31.  1980  /  Notices 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Notices 


Narragansett  will  continue  to  be 
subordinated  to  only  $170,000. 

According  to  the  application, 
Considine  currently  divides  his  time 
between  the  two  divisions  operated  by 
Photo  Systems.  Applicants  state  that  it 
is  anticipated  that  he  will  continue  to  do 
so,  even  after  the  assets  and  business  of 
the  Lyndon  Division  are  sold,  and  thus. 
Applicants  have  agreed  that  Considine 
will  continue  to  be  compensated  at  his 
current  rate  of  $45,000  per  annum,  of 
which  $25,000  will  be  paid  by  Photo 
Systems  and  $20,000  will  be  paid  by 
Lyndon,  Inc.  Applicants  represent  that 
this  arrangement  reflects  the  allocation 
of  corporate  charges  made  by  Photo 
Systems  to  its  two  divisions  with 
respect  to  Considine's  compensation  for 
the  fiscal  year  ended  June  30, 1980. 

Section  2(a)(3)  of  the  Act,  in  pertinent 
part,  defines  an  affiliated  person  to 
include  (a)  any  person  directly  or 
indirectly  owning,  controlling,  or  holding 
with  power  to  vote,  5  per  centum  or 
more  of  the  outstanding  voting  securities 
of  such  other  person;  (b)  any  person  5 
per  centum  or  more  of  whose 
outstanding  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote,  by  such  other 
person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person;  and  (d)  any  officer,  director  or 
employee  of  such  other  person.  Section 
2(a)(9)  of  the  Act  provides,  in  part,  that 
any  person  who  owns  beneficially  more 
than  25  per  centum  of  the  voting 
securities  of  a  company  shall  be 
presummed  to  control  such  company. 
Accordingly,  Applicants  acknowledge 
that  Narragansett  will  be  an  affiliated 
person  of  both  Photo  Systems  and 
Lyndon,  Inc.,  and  vice  versa,  and  Photo 
Systems  and  Lyndon,  Inc.,  are  each 
affiliates  of  the  other.  Applicants  also 
acknowledge  that  both  Mr.  Sarles  and 
Mr.  Considine  are  affiliated  persons  of 
Lyndon,  Inc.  Finally,  Applicants  state 
that  Mr.  Thomburg  is  an  affiliated 
person  of  Photo  Systems  and  Lyndon, 
Inc.,  and  is  an  affiliate  of  an  affiliate  of 
Narragansett. 

Section  17(a)  of  the  Act  provides,  in 
pertinent  part,  that  it  is  unlawful  for  any 
affiliated  person  of  a  registered 
investment  company  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  knowingly  to  purchase  from  or 
sell  to  such  registered  company  or  any 
company  controlled  by  such  registered 
company,  any  security  or  other  property 
except  securities  of  which  the  seller  is 
the  issuer.  Section  17(b)  of  the  Act 
provides  generally  that,  upon 
application,  the  Commission  shall 
exempt  a  proposed  transaction  from  the 


provisions  of  Section  17(a)  of  the  Act  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Applicants  request 
an  order  pursuant  to  Section  17(b)  of  the 
Act,  exempting  the  proposed  sale  of  the 
Lyndon  Division  to  Lyndon,  Inc.,  from 
the  provisions  of  Section  17(a)  of  the 
Act. 

Section  17(d)  of  the  Act  and  Rule  17d- 
1  thereunder,  taken  together,  provide,  in 
part,  that  it  is  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  to  effect  any 
transaction  in  which  such  investment 
company,  or  a  company  controlled  by 
such  investment  company,  is  a  joint 
participant,  without  the  permission  of 
the  Commission.  Rule  17d-l  provides,  in 
part,  that  in  passing  upon  applications 
for  orders  granting  such  permission,  the 
Commission  will  consider  (i)  whether 
the  participation  of  the  investment 
company  or  the  controlled  company  in 
such  transaction  on  the  basis  proposed 
is  consistent  with  the  provisions, 
policies  and  purposes  of  the  Act,  and  (ii) 
the  extent  to  which  such  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  or  other 
participants. 

Applicants  state  that  the  proposed 
transactions  may  be  said  to  involve  a 
joint  arrangement,  and  that  the 
proposed  transactions  could  be  deemed 
to  be  prohibited  under  Rule  17d-l  unless 
the  Commission  issues  an  order 
permitting  the  transaction.  Accordingly, 
Applicants  request  an  order  of  the 
Commission,  pursuant  to  Section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder, 
permitting  the  proposed  joint 
transactions  in  connection  with  the  sale 
of  the  Lyndon  Division  to  Lyndon,  Inc. 

Applicants  submit  that  the  separation 
of  the  Lyndon  Division  from  Photo 
Systems  furthers  Narragansett's  long- 
term  objective  of  reorganizing  Photo 
Systems  in  a  way  that  will  maximize 
managerial  ability  and  incentives  and 
minimize  administrative  costs  and 
organizational  risks  and  would  produce 
a  number  of  benefits.  Applicants  assert, 
that  the  experience  of  the  managements 
of  Photo  Systems  and  Narragansett  has 
shown  that  photographic  processing 
laboratories,  such  as  that  by  the  Lyndon 
Division,  are  most  appropriately 
managed  and  operated  independent  of 
other  business  activities;  are  successful 


in  large  measure  because  of  the  personal 
relationships  and  reputation  developed 
by  the  on-premise  management  in  its 
relationships  with  it  principal 
customers;  and  tend  to  achieve  greatest 
financial  success  where  the  on-premise 
management  has  direct  incentives  for 
achieving  that  success.  Accordingly, 
Applicants  submit  that  the  sale  of  the 
Lyndon  Division  will  result  in 
Thornburg's  obtaining  an  equity  interest 
in  a  business  he  has  been  operating  with 
increasing  success  over  the  past  few 
years,  thereby  increasing  his  incentive 
for  further  success.  Applicants  argue 
that  this  enhance  incenUve  will  benefit 
Narragansett,  which  will  hold  a  50 
percent  ownership  interest  in  Lyndon, 
Inc. 

Moreover,  Applicants  assert  that  the 
terms  of  the  proposed  sale  of  the  Lyndon 
Division  are  fair  and  reasonable  and  do 
not  involve  overreaching  on  the  part  of 
any  party.  Applicants  state  that  the 
price  to  be  received  by  Photo  Systems 
for  the  Lyndon  Division  ($925,000)  was 
and  is  a  fair  and  reasonable  price  in 
light  of  the  circumstances  existing  at  the 
time  the  agreement  was  made,  which 
included  the  trend  toward  a  substantial 
increase  in  the  operating  income  of  the 
Lyndon  Division  for  the  fiscal  year 
ended  June  30, 1980.  Applicants  further 
assert  that  the  purchase  price  was 
negotiated  on  an  arms-length  basis 
among  Thornburg,  Considine  and  the 
shareholder-managers  of  Photo  Systems 
based  upon  the  formula  which  was  the 
basis  for  the  prior  sales  of  two  other 
divisions  (five  times  after-tax  divisional 
earnings  plus  divisional  book  value  at 
the  time  of  sale).  Applicants  state  that 
the  formula  pricing  method,  if  earnings 
for  fiscal  year  ended  June  30, 1979,  are 
used,  yields  a  formula  price  of  $831,500 
(which  is  9  percent  less  than  the  actual 
price  agreed  upon)  while  such  formula, 
if  earnings  for  the  fiscal  year  ended  June 
30, 1980,  are  used,  would  yield  a  formula 
price  of  $1,121,500.  Applicants 
acknowledge  that  the  use  of  the  1980 
earnings  figures  in  calculating  the 
formula  price  results  in  a  price 
approximately  20  percent  above  the 
actual  price.  However,  Applicants 
submit  that  the  actual  price  of  $925,000 
agreed  upon  by  the  parties  is  a 
reasonable  and  fair  price  for  several 
reasons:  (1)  The  1980  fiscal  year  was  not 
complete  at  the  time  the  parties  reached 
agreement  on  the  price  and  entered  into 
the  Asset  Purchase  Agreement;  (2) 
Applicants  do  not  feel  that  the 
substantial  increase  in  the  Lyndon 
Division's  operating  earnings  in  1980 
adversely  impacts  upon  the  fairness  of 
the  price,  which  was  negotiated  prior  to 
the  end  of  the  fiscal  year,  but  with  an 


awareness  of  the  posibility  of  such  an 
increase;  and  (3)  the  actual  price  is 
within  6  percent  of  the  average  of  the 
formula  prices  using  1979  and  1980 
operating  earnings.  In  addition. 
Applicants  state  that  the  sale  provides 
an  opportunity  for  the  shareholders  of 
Photo  Systems  to  dispose  of  a  business 
which,  while  currently  profitable,  has 
been  a  source  of  financial  problems  in 
the  past  and  in  which  none  of  the 
shareholder-managers  have  a 
managerial  interest.  By  disposing  of 
Lyndon  Division  at  this  time,  Applicants 
submit  that  Photo  Systems  wiM  benefit 
in  that:  (a)  the  sale  will  produce  a  gain 
to  Photo  Systems  of  $370,000, 
representing  the  excess  of  the  purchase 
price  over  book  value;  (b)  the  sale  will 
produce  cash  proceeds  in  the  amount  of 
$850,000,  $750,000  of  which  will  be  used 
to  prepay  its  indebtedness  to 
Narragansett  (which  bears  interest  at 
the  rate  of  12  percent),  and  which  will 
improve  sheet  and  enhance  its  future 
earnings  potential;  and  (c)  after  the  sale 
Photo  Systems  will  be  engaged  in  only 
one  line  of  business,  which  will  ease  the 
administrative  burden  on  its 
management  and  simplify  the  prospects 
and  increase  the  incentives  for 
improving  both  the  profitability  and 
efficiency  of  its  remaining  operation. 

Applicants  further  assert  that  the 
proposed  sale  of  the  Lyndon  Division  is 
fair  and  reasonable  to  Narragansett. 
Applicants  submit  that  Narragansett 
will  improve  its  investment  in  Photo 
Systems  because  its  net  investment  in 
Photo  Systems  will  be  reduced  by 
$750,000,  but  the  book  value  of  its  equity 
investment  will  be  increased  by  $185,000 
(before  taxes).  Furthermore,  Applicants 
state  that  Narragansett  will  be  in  a 
better  position  to  reduce  its  involvement 
in  the  day-to-day  management  of  Photo 
Systems,  helping  Narragansett  to  meet 
Small  Business  Administration 
regulations  which  require  Narragansett 
to  relinquish  operational  control  of 
Photo  Systems  at  a  future  date. 

Applicants  represent  that  the  terms  of 
the  purchase  of  the  Lyndon  Division  by 
Lyndon,  Inc.,  are  also  fair  and 
reasonable  to  Lyndon,  Inc.  Applicants 
again  point  to  the  fact  that  the  price  was 
derived  from  substantially  the  same 
formula  used  for  the  sales  of  similar 
businesses.  Applicants  also  stress  that 
based  upon  projections  prepared  by 
Thornburg  (which  Narragansett's 
management  believes  reasonable), 
Lyndon,  Inc.,  will  be  able  to  service  the 
indebtedness  incurred  to  finance  the 
purchase  while  still  providing  a  fair 
return  to  shareholders  on  their  equity 
investment. 


Applicants  assert  that  the  terms  of 
Narragansett's  investment  in  Lyndon. 
Inc.,  are  fair  and  reasonable;  the  terms 
of  the  proposed  investment  are 
substantially  similar  to  those  of  other 
investments  by  Narragansett  in  the 
recent  past,  and  Narragansett  will  retain 
its  current  equity  position  in  the  Lyndon 
businesses.  In  addition.  Applicants 
submit  that  while  Narragansett's 
aggregate  debt  investment  in  the  Lyndon 
and  Unicolor  Division's  businesses  will 
increase  from  $1,705,000  to  between 
$1,771,000  and  $1,871,000,  the  rate  of 
interest  on  at  least  $816,000  (and 
perhaps  as  much  as  $916,000)  of  the 
aggregate  debt  will  be  increased  from  12 
percent  to  15  percent  per  annum. 
Applicants  also  assert  that  the 
arrangements  regarding  Considine's 
employment  are  fair  to  all  parties 
concerned  because  Considine  will 
continue  to  perform  the  same  services 
for  the  same  salary,  the  only  difference 
being  that  the  Lyndon  Division  will  be 
operated  as  a  separately  incorporated 
business. 

Applicants  assert  that  the  proposed 
transactions  are  consistent  with  the 
policies  of  Narragansett.  As  stated  in 
the  application,  Narragansett's  board  of 
directors  has  determined  that  the 
proposed  transactions  are  in  the  best 
interests  of  its  shareholders  and  that  the 
proposed  transactions  would  place 
Narragansett  closer  to  its  goal  of 
relinguishing  control  of  Photo  Systems 
on  or  before  June  30, 1982.  Applicants 
also  assert  that  the  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  Act,  in  that  they 
are  in  the  interests  of  the  shareholders 
of  the  participating  companies  and  do 
not  offer  special  beneifts  to  directors, 
officers  or  other  affiliated  persons. 
Finally,  Applicants  assert  that  the 
participation  of  each  of  the  participants 
in  the  joint  enterprise  or  arrangment  is 
not  on  a  basis  less  advantageous  than 
that  of  other  participants.  Applicants 
state,  in  support  of  such  assertion,  that, 
among  other  facts,  Narragansett  and 
Thornburg  will  pay  the  same  price  for 
Lyndon,  Inc.,  shares;  Narragansett  will 
retain  its  50  percent  interest  in  the 
Lyndon  businesses;  no  special  fees  or 
compensation  will  be  paid  to  any  of  the 
officers,  directors  or  shareholders  of 
Photo  Systems  in  connection  with  the 
sale;  and  Considine  and  Thornburg  will 
continue  to  provide  the  same 
management  services  at  the  same  level 
of  compensation. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  13, 1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  matter  accompanied  by 


a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any.  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  addresses 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered]  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons. 

Secretary. 
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IRelease  No.  17396;  SR-NASO-80-17] 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

December  2. 1980. 

On  September  30, 1980,  the  National 
Association  of  Securities  Dealers,  Inc., 
1735  K  Street,  N.W.,  Washington.  D.C. 
20006  (the  "NASD"  of  the  "Association") 
filed  with  the  Commission,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934. 15  U.S.C.  78s(b)(l) 
(the"Act")  and  Rule  19b-4  thereunder, 
copies  of  proposed  rule  change  to 
amend  Section  C.4  of  Part  I  of  Schedule 
D  of  the  Association's  By-Laws  to 
permit  a  market  maker's  initial 
registration  in  a  security  not  previously 
authorized  to  become  effective 
immediately.  The  proposed  rule  change 
would  permit  immediate  registration  of 
market  makers  during  the  initial  week  of 
a  security's  quotations  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System 
("NASDAQ"),  if  the  request  for 
registration  is  received  by  the  NASD 
within  five  (5)  business  days  of 
authorization  of  the  security. 
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Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
17217  (October  14, 1980))  and  by 
publication  in  the  Federal  Register  (45 
FR  69325  (1980))'.  Although  public 
comments  were  solicited,  none  were 
received. 

The  Commission  finds  that  the 


According  to  the  application,  the 
Boards  of  Directors  of  the  Applicant  and 
NEL  Cash  Management  Account  I,  Inc. 
("Account  I"),  a  money  market  fund 
registered  under  the  Act  unanimously 
voted  for  the  merger  of  the  Applicant 
into  Account  I  on  July  23, 1980. 
Applicant  states  that  the  action  of  the 
Boards  of  Directors  of  Applicant  and 
Account  I  specifically  followed  the 
procedures  set  forth  in  Rule  6c-5(T) 
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contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter. 
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companies'  fleet  of  rail  hopper  cars 
which  have  been  acquired  through  lease. 

The  post-effective  amendment  states 
that  due  to  the  fact  that  Sewco,  Inc.'s 
assets  were  not  purchased  until 
November  14, 1979,  none  of  the  $375,000 
for  additional  expenditures  was 
expended  in  1979.  Ohio  Power  now 
contemplates  that  the  expenditures 
related  to  equipment  and  accessories 
during  the  period  from  January  1, 1980, 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  09/09—0271] 

Merrill,  PIckard  I 

On  November  3, 1980,  a  notice  was 
published  in  the  Federal  Register  (45  FR 
72854)  stating  that  Small  Business 
Enterprise  Associates  whose  name  was 
subsequently  changed  to  Merrill, 
Pickard  I,  555  California  Street,  Suite 
2170,  San  Francisco,  California  94104, 


Agreement  on  Government  Procurement 
provided  that  the  President  determines 
that  all,  or  all  but  one,  of  the  major 
industrial  countries  (as  defined  in 
section  ^|ip(d))  is  also  accepting  the 
agreemem. 

3.  The  Memorandum  of  the  President 
of  December  14, 1979,  "Determination 
Regarding  Multilateral  Trade 
Negotiations",  authorized  the  United 
States  Trade  Representative  or  his 
desicnee.  oursuant  to  the  orovisions  of 
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Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Sygrurities  Exchange  Act  Release  No. 
17217  (October  14, 1980))  and  by 
publication  in  the  Federal  Register  (45 
FR  69325  (1980)).  Although  public 
comments  were  solicited,  none  were 
received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  reguations  thereunder 
applicable  to  national  securities 
associations,  and  in  particular,  the 
requirements  of  Sections  llA  and  15A 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore,  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons, 

Secretary. 
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[Release  No.  1 1504;  81 1-3035] 

NEL  Cash  Management  Account  II, 
Inc.;  Filing  of  Application 

December  19, 1980. 

Notice  is  hereby  given  that  NEL  Cash 
Management  Account  II,  Inc.,  501 
Boylston  Street,  Boston,  Massachusetts 
02117,  ("Applicant"),  an  open-end, 
diversified,  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on 
November  24, 1980,  for  an  order  of  the 
Commission  pursuant  to  Section  8(f)  of 
the  Act,  and  Rule  8f-l  thereunder, 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant,  a  corporation  organized 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  registered  under  the  Act 
on  March  31, 1980,  and  filed  a 
registration  statement  on  Form  N-1 
under  the  Securities  Act  of  1933  ("1933 
Act")  for  the  public  offer  and  sale  of 
shares  of  its  common  stock  on  the  same 
date.  Applicant's  1933  Act  registration 
statement  was  declared  effective  by  the 
Commission  on  April  28, 1980,  and  an 
initial  public  offering  of  its  securities 
commenced  on  April  29. 1980. 


According  to  the  application,  the 
Boards  of  Directors  of  the  Applicant  and 
NEL  Cash  Management  Account  I,  Inc. 
("Account  I"),  a  money  market  fund 
registered  under  the  Act  unanimously 
voted  for  the  merger  of  the  Applicant 
into  Account  I  on  July  23, 1980. 
Applicant  states  that  the  action  of  the 
Boards  of  Directors  of  Applicant  and 
Account  I  specifically  followed  the 
procedures  set  forth  in  Rule  6c-5(T) 
under  the  Act.  Applicant  further  states 
that  all  its  portfolio  securities  were 
acquired  by  Account  I  and  that  no 
assets  of  Applicant  were  disposed  of  in 
connection  with  the  merger.  According 
to  the  application,  all  expenses  incurred 
by  the  Applicant  as  a  result  of  the 
merger  were  paid  by  the  Applicant's 
investment  adviser.  New  England 
Mutual  Life  Insurance  Company. 

Applicant  states  that  it  currently  has 
no  assets  or  outstanding  liabilities,  has 
no  securityholders  and  is  not  a  party  to 
any  pending  litigation  or  administrative 
proceeding.  Applicant  further  represents 
that  it  is  not  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs  and  that  on 
July  31, 1980,  it  filed  Articles  of  Merger 
with  the  secretary  of  State  of  the 
Commonwealth  of  Massachusetts. 
Finally,  Applicant  represents  that  within 
the  last  eighteen  months  it  has  not 
transferred  any  of  its  assets  to  a 
separate  trust,  the  beneficiaries  of  which 
were  or  are  securityholders  of 
Applicant. 

Section  8(f)  of  the  Act  provides,  in 
part,  that  when  the  Commission  upon 
application  finds  that  a  registered 
investment  company  has  ceased  to  be 
an  investment  company,  it  shall  so 
declare  by  order  and,  upon  the  taking 
effect  of  such  order,  the  registration  of 
such  company  shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  13,  1981,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing,  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  or  her  interest,  the  reasons 
for  such  request,  and  the  issues,  if  any, 
of  fact  or  law  proposed  to  be 
controverted;  or  he  or  she  may  request 
that  he  or  she  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate]  shall  be  filed 


contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (it 
ordered)  and  any  postponements 

thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  80-40592  Filed  12-30-80:  8:45  am] 
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[Release  No.  21847;  70-6322] 

Ohio  Power  Company;  Proposed 
Acquisition  of  Assets  Related  to  Rail- 
Car  Maintenance 

December  19, 1980. 

Notice  is  hereby  given  that  Ohio 
Power  Company  ("Ohio  Power"),  301 
Cleveland  Avenue.  S.W.,  Canton,  Ohio 
44702,  an  electric  utility  subsidiary  of 
American  Electric  Power  Company,  Inc. 
("AEP"),  a  registered  holding  company, 
has  filed  with  this  Commission  a  post- 
effective  amendment  to  the  application 
in  this  proceeding  pursuant  to  Sections 
9(a)  and  10  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  regarding 
the  following  proposed  transaction.  All 
interested  persons  are  referred  to  the 
amended  application,  which  is 
summarized  below,  for  a  complete 
statement  of  the  proposed  transaction. 

By  order  in  this  proceeding  dated 
August  3, 1979  (HCAR  No.  21173),  Ohio 
Power  was  authorized  to  acquire  for 
approximately  $510,000  certain  assets 
related  to  the  repair  of  railroad  cars, 
consisting  of  rail  tracks,  switches, 
buildings,  and  other  rail-related 
inventory,  from  Sewco,  Inc.,  a 
maintenance  company.  Ohio  Power  was 
also  authorized  to  make  additional 
expenditures  for  equipment  and 
accessories  related  to  rail-car 
maintenance  and  repair  in  an  amount 
not  to  exceed  $375,000  through 
December  31, 1979. 

The  rail-repair  assets  were  to  be  used 
to  maintain  1,765  or  more  railroad 
hopper  cars  which  transport  coal  from 
the  western  United  States  to  Ohio 
Power's  Cook  Coal  Terminal  ("Cook"),  a 
rail-to-river  coal  transfer  facility  located 
near  Metropolis,  Illinois.  These  cars  are 
part  of  the  AEP  system  operating 


companies'  fleet  of  rail  hopper  cars 
which  have  been  acquired  through  lease. 

The  post-effective  amendment  states 
that  due  to  the  fact  that  Sewco,  Inc.'s 
assets  were  not  purchased  until 
November  14, 1979.  none  of  the  $375,000 
for  additional  expenditures  was 
expended  in  1979.  Ohio  Power  now 
contemplates  that  the  expenditures 
related  to  equipment  and  accessories 
during  the  period  from  January  1, 1980, 
through  June  30, 1981,  will  be  in  an 
amount  not  exceeding  $586,000. 
Authorization  is  therefore  requested  for 
the  expenditure  of  up  to  a  total  of 
$586,000  to  acquire  equipment  and 
accessories  related  to  rail-car 
maintenance  from  time  to  time  through 
June  30, 1981. 

It  is  stated  that  no  state  or  federal 
commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transaction. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  15, 1981,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  post-effective 
amendment  to  the  application  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  should  the 
Commission  order  a  hearing  thereon. 
Any  such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the  applicant 
at  the  above-stated  address,  and  proof 
of  service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date,  the  application,  as  now 
amended  or  as  it  may  be  further 
amended,  may  be  granted  as  provided  in 
Rule  23  of  the  General  Rules  and 
Regulations  promulgated  under  the  Act, 
or  the  Commission  may  grant  exemption 
from  such  rules  as  provided  in  Rules 
20(a)  and  100  thereof  or  take  such  other 
action  as  it  may  deem  appropriate. 
Persons  who  request  a  hearing  or  advice 
as  to  whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  80-40587  Filed  12-30-80.  8:45  am| 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  09/09—0271] 

Merrill,  PIckard  I 

On  November  3, 1980,  a  notice  was 
published  in  the  Federal  Register  (45  FR 
72854)  stating  that  Small  Business 
Enterprise  Associates  whose  name  was 
subsequently  changed  to  Merrill, 
Pickard  I,  555  California  Street,  Suite 
2170,  San  Francisco,  California  94104, 
had  filed  an  application  with  the  Small 
Business  Administration  (SBA), 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102(1980))  for  a 
license  to  operate  as  a  small  business 
investment  company  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended  (the 
Act). 

(15  U.S.C.  661  et.  seq.) 

Interested  persons  were  given  15  days 
to  submit  written  comments  on  the 
application  to  the  SBA. 

Notice  is  hereby  given  that  no  written 
comments  were  received  and,  having 
considered  the  application  and  all  other 
pertinent  information,  the  Small 
Business  Administration  approved  the 
issuance  of  License  No.  09/09-0271,  on 
November  26, 1980,  to  Merrill,  Pickard  I, 
pursuant  to  Section  301(c)  of  the  Act. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs.  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  17, 1980. 
Michael  K.  Casey, 
Associate  Administrator  for  Investment. 

|FR  Doc.  80-40581  Filed  12-30-80:  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  Acceptance 
and  Application  of  the  Agreement  on 
Government  Procurement 

1.  Pursuant  to  section  102  of  the  Trade 
Act  of  1974  (19  U.S.C.  2112(b)),  the 
President,  through  his  duly  empowered 
representative,  on  April  12, 1979,  entered 
into  the  Agreement  on  Government 
Procurement  negotiated  in  the  Tokyo 
Round  of  Multilateral  Trade 
Negotiations. 

2.  In  accordance  with  sections  102 
and  151  of  the  Trade  Act  of  1974  (19 
U.S.C.  2112  and  2191),  the  Agreement  on 
Government  Procurement  was 
submitted  to  Congress  for  its  approval. 
Section  2  of  the  Trade  Agreements  Act 
of  1979  ("the  Act")  (93  Stat.  147, 19 
U.S.C.  2503)  approves  the  Agreement  on 
Government  Procurement  and 
authorizes  the  President  to  accept  the 


Agreement  on  Government  Procurement 
provided  that  the  President  determines 
that  all,  or  all  but  one,  of  the  major 
industrial  countries  (as  defined  in 
section  ^||p(d))  is  also  accepting  the 
agreement. 

3.  The  Memorandum  of  the  President 
of  December  14, 1979,  "Determination 
Regarding  Multilateral  Trade 
Negotiations",  authorized  the  United 
States  Trade  Representative  or  his 
designee,  pursuant  to  the  provisions  of 
section  2  of  the  Act  of  1979  (93  Stat.  147, 
19  U.S.C.  2503)  and  section  301  of  title  3 
of  the  United  States  Code,  to  sign  the 
Agreement  on  Government  Procurement 
on  behalf  of  the  United  States  of 
America,  subject  to  satisfactory 
completion  of  negotiations  on  entity 
coverage  under  the  Agreement.  Section 
l-103(b)  of  Executive  Order  12188 
delegates  the  functions  of  the  President 
under  section  2(b)  of  the  Act  to  the 
United  States  Trade  Representative, 
who  shall  exercise  such  authority  with 
the  advice  of  the  Trade  Policy 
Committee. 

Now,  therefore,  I,  Robert  D.  Hormats, 
Acting  United  States  Trade 
Representative,  acting  in  conformity 
with  the  provisions  of  section  2  of  the 
Act  (93  Stat.  147, 19  U.S.C.  2503)  and 
section  301  to  title  3  of  the  United  States 
Code,  and  Executive  Code  12188,  hereby 
determine  that,  with  respect  to  the 
Agreement  on  Government 
Procurement, 

1.  in  accordance  with  section  2(b)  (1) 
and  (3)  of  the  Act  (19  U.S.C.  2503(b)  (1) 
and  (3))  each  major  industrial  country 
(as  defined  in  section  126(d)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2136(d))  is 
also  accepting  this  agreement;  and 

2.  negotiations  with  the  major 
industrial  countries  concerning  entity 
coverage  under  the  Agreement  have 
been  satisfactorily  completed,  and,  as  to 
the  major  industrial  countries,  the 
conditions  under  section  2(b)  of  the  Act 
(19  U.S.C.  2503(b))  on  acceptance  of  the 
Agreement  on  Government  Procurement 
have  been  fulfilled. 

December  23,  1980.  • 

Robert  0.  Hormats, 

Acting  United  States  Trade  Representative. 

|FR  Doc  80-40553  Filed  12-30-80:  845  am| 
BILLING  CODE  3190-01-M 

VETERANS  ADMINISTRATION 

Procedures  for  Adjudication  of 
Ionizing  Radiation  Claims 

AGENCY:  Veterans  Administration. 
ACTION:  Revision  of  program  guide. 

summary:  The  Veterans  Administration 
has  revised  a  program  guide  for  use  by 
various  regional  offices  in  the 
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development  and  disposition  of  claims 
of  veterans  alleging  exposure  to  ionizing 
radiation  during  service  while 
participating  in  atmospheric  testing  of 
nuclear  weapons.  This  guide  provides 


participation;  87%  received  less  than  1 
rem  of  external  radiation;  97%  less  than 
3  rem;  and  over  99%  less  than  5  rem.  It 
should  be  pointed  out  that  these 
estimates  are  based  upon  external  film 


positive  results  in  these  studies  is 
attributed  to  the  small  sample  sizes, 
since  large  samples  are  needed  to  reveal 
the  relatively  infrequent  effects 
expected  at  low  doses. 
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bone 

liver 

skin 

The  following  cancers  show 


participants  which  might  be  statistically 
related  to  radiation  exposure.  On  the 
other  hand,  some  32,000  fatal  cancers 
not  related  to  this  radiation  can  be 
expected, 
c.  Genetic  Effects.  Experimental 
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controlling,  criterion.  Consideration 
should  be  given  to  such  factors  as  the 
estimated  date  of  onset  of  the  disease  in 
relation  to  the  dates  of  exposure,  and 
where  available,  to  such  postservice 
personal  and  occupational  histories  as 
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development  and  disposition  of  claims 
of  veterans  alleging  exposure  to  ionizing 
radiation  during  service  while 
participating  in  atmospheric  testing  of 
nuclear  weapons.  This  guide  provides 
background  information  concerning  the 
atmospheric  nuclear  test  program  and 
potential  health  effects  for  veterans  who 
participated.  It  is  not  directive. 
FOR  FUTHER  INFORMATION  CONTACT: 
Robert  C.  Macomber  (202-389-2635). 
SUPPLEMENTARY  INFORMATION:  A  recent 
study  by  the  Center  for  Disease  Control, 
reported  in  the  Journal  of  the  American 
Medical  Association  issue  of  October  3, 
1980,  reported  preliminary  findings  of 
the  military  maneuvers  during  the  1957 
nuclear  test  explosion  "Smoky". 
Because  the  contents  of  this  article  have 
a  bearing  upon  the  adjudication  of 
claims  for  disabilities  resulting  from 
ionizing  radiation,  we  have  amended  the 
program  guide  by  making  reference  to  it, 
and  again  give  this  notice  as  a  matter  of 
public  interest. 

Program  guides  are  nondirective  and 
non-rule  or  policy  making.  They  are 
superseded  by  instructions,  technical 
bulletins  or  other  non-rule  making  issues 
which  may  be  at  variance  on  the  same 
subject  matter. 

Approved;  December  22, 1980. 

By  direction  of  the  Administrator. 
Rufus  H.  Wilson. 
Deputy  Administrator. 

Rating  Practices  and  Procedures — 
Disability  Ionizing  Radiation  Exposure 

1.  Claims  Alleging  Disabilities 
Attributed  to  Exposure  to  Ionizing 
Radiation.  From  some  time,  claims  have 
been  received  in  which  it  is  alleged  that 
disabilities  have  resulted  from  veterans' 
exposure  to  ionizing  radiation  during 
service  through  their  participation  in 
atmospheric  testing  of  nuclear  devices. 

Some  200.000  U.S.  military  personnel 
participated  in  the  atmospheric  testing 
of  nuclear  weapons  in  Nevada  and  the 
South  Pacific  between  1945  and  1962. 
Since  the  Limited  Test  Ban  Treaty  of 
1963,  all  U.S.  tests  have  been 
underground. 

This  testing  and  the  resultant  health 
hazard  were  discussed  in  a  recent 
comprehensive  study  of  the  health 
effects  of  ionizing  radiation  by 
representatives  of  several  executive 
agencies,  including  the  VA,  HEW,  DoD, 
DoE,  DoL.  EPA,  and  NRC.  The  findings 
are  contained  in  the  "Report  of  the 
Interagency  Task  Force  on  the  Health 
Effects  of  Ionizing  Radiation,"  June  1979. 
The  Interagency  Task  Force  (hereafter 
referred  to  as  "ITF")  reported  that  an 
estimated  43%  of  the  test  participants 
received  no  exposure  to  ionizing 
radiation  as  a  result  of  their 


participation;  87%  received  less  than  1 
rem  of  external  radiation;  97%  less  than 
3  rem;  and  over  99%  less  than  5  rem.  It 
should  be  pointed  out  that  these 
estimates  are  based  upon  external  film 
badge  readings  of  participants. 

Although  film  badge  readings  are 
available  for  a  large  number  of 
participants,  not  every  participant  was 
badged.  In  some  cases,  for  units  in 
which  individuals  operated  in  close 
proximity  to  each  other  (e.g.,  a  ship's 
crew,  and  infantry  squad),  a 
representative  sample  of  the  unit  was 
badged.  In  general,  this  was  done  for 
units  which  were  not  expected  to  be 
exposed  to  significant  radiation. 
Individual  badging  was  generally 
carried  out  for  persons  expected  to  be 
exposed  to  higher  levels  of  radiation. 

The  badges  measured  external  gamma 
and  high  energy  beta  radiation,  as  these 
were  the  types  of  greatest  concern.  They 
did  not  measure  direct  neutron 
radiation,  to  which  few,  if  any, 
participants  were  exposed.  Nor  did  the 
badges  measure  low  energy  beta,  which 
would  not  penetrate  the  badge  covering 
(just  as  it  would  not  penetrate  clothing 
or  skin).  Finally,  the  badges  did  not 
measure  any  dose  commitment  that  may 
have  occurred  from  inhalation  or 
ingestion  of  radioactive  particles.  All 
research  and  analysis  to  date  indicate 
that  there  is  little  likelihood  that  test 
participants  inhaled  or  ingested  any 
significant  amounts  of  radiation; 
however  additional  studies  are 
underway,  and  the  possibility  should  not 
be  entirely  discounted. 

Film  badges  and  dosimeters  were 
subject  to  errors  that  should  be  taken 
into  account  in  assessing  dose  received. 
An  error  factor  of  ±20%  is  generally 
recognized  as  reasonable  for  the  badges 
and  dosimetes  used  at  that  time,  and  as 
high  as  ±50%  in  some  instances. 

2.  Health  Effects  of  Ionizing 
Radiation. 

a.  Acute  Somatic  Effects.  Individuals 
exposed  to  high  levels  and  rates  of 
ionizing  radiation  may  experience  acute 
somatic  effects  within  days  or  weeks 
after  exposure.  The  ITF  reported  that 
single,  wholebody  doses  of  over  100  rem 
can  affect  bone  marrow  cells  and  cells 
lining  the  intestinal  tract,  causing  such 
effects  as  anemia,  hemorrhage, 
infections,  nausea  and  diarrhea.  High 
doses  were  also  said  to  cause  neural  cell 
damage.  Chromosomal  damage  occurs 
at  lower  dose  levels,  as  well  as  high 
doses. 

b.  Late  Somatic  Effects.  Although 
there  are  little  positive  data  on  the 
health  effects  of  low-dose  radiation, 
some  negative  data  (Japanese  atom 
bomb  survivors,  studies  of  background 
radiation)  do  exist.  The  failure  to  show 


positive  results  in  these  studies  is 
attributed  to  the  small  sample  sizes, 
since  large  samples  are  needed  to  reveal 
the  relatively  infrequent  effects 
expected  at  low  doses. 

A  recent  study  by  the  Center  for 
Disease  Control,  reported  in  the  Journal 
of  the  American  Medical  Association 
issue  of  October  3, 1980,  noted 
preliminay  findings  indicating  that  nine 
cases  of  leukemia  have  occurred  among 
3,224  participants  in  military  maneuvers 
during  the  1957  nuclear  test  explosion 
"Smoky."  This  figure  represents  a 
statistically  significant  increase  over  the 
expected  incidence  of  3.5  cases  in  a 
population  of  that  size.  Film  badge  data 
for  eight  of  the  leukemia  victims  were 
available,  with  gamma  doses  ranging 
from  zero  to  2,977  mrem.  Mean  gamma 
dose  among  the  eight  cases  was  1,167 
mrem.  the  report  noted  that  the  dosage 
data  were  of  uncertain  accuracy,  since 
the  film  badges  may  have  been  worn  at 
other  tests  in  addition  to  Smoky,  and 
they  recorded  only  external  (gamma  and 
beta)  radiation  without  measuring 
possible  internal  exposure  or  neutron 
radiation.  Further,  the  authors  cautioned 
that  inherent  weaknesses  of  the  study, 
such  as  the  relatively  small  number  of 
cases  involved,  make  it  difficult  to  draw 
useful  conclusion  as  to  the  relationship 
between  radiation  exposure  and 
subsequent  health  problems.  Thus  far, 
the  authors  have  failed  to  note 
increased  mortality  from  any  form  of 
cancer  other  than  leukemia.  A  much 
larger  group  of  former  test  participants 
is  the  subject  of  an  extensive. 
Government-funded  morbidity/mortahty 
study  currently  being  undertaken  by  the 
National  Academy  of  Sciences. 

Current  estimates  of  low-dose  health 
effects  are  based  on  studies  of  medical 
exposure,  as  well  as  the  Japanese  atom 
bomb  survivors. 

Cancer  is  the  major  disease 
associated  with  radiation  exposure. 
Certain  sites  (e.g.,  blood-forming  tissue, 
female  breast)  appear  more  sensitive, 
but  other  tissues  also  are  shown  to  be  at 
increased  risk.  It  is  not  unlikely  that 
eventually  all  tissue  may  be  shown  to  be 
subject  to  radio-carcinogenesis. 

Various  types  of  cancer  have  been 
linked  to  radiation  by  epidemiological 
studies  conducted  among  (1)  persons 
exposed  to  atom  bomb  radiation  and 
fallout,  (2)  persons  exposed  to 
diagnostic  or  therapeutic  radiation,  and 
(3)  persons  exposed  to  radiation  in  their 
occupations 

The  following  cancers  show  strong 
associations: 
leukemia  (except  chronic  lymphatic 

leukemia) 
thyroid 


female  breast 

lung 

bone 

liver 

skin 

The  following  cancers  show 
associations  that  appear  meaningful  but 
are  less  striking; 

lymphoma  (including  multiple  myeloma) 
stomach 
esophagus 
bladder 
.  brain 
salivary  gland 
colon 
rectum 

The  following  cancers  show 
suggestive  but  unconfirmed 
associations: 
uterus 
cervix 
kidney 
pancreas 
small  intestine 

The  ITF  acknowledged  that  ongoing 
and  proposed  reseach  will  permit  a 
more  definitive  listing  of  late  somatic 
effects  of  low-level  ionizing  radiation. 

There  are  no  distinguishable 
pathological  features  of  the  cancers 
induced  by  radiation  from  which  they 
may  be  differentiated  from  cancers  due 
to  "natural"  factors.  It  is  thus  impossible 
to  say  with  certainty  whether  such  a 
disease  would  have  occurred  regardless 
of  the  radiation  exposure. 

In  the  absence  of  acceptable  hard 
data  on  the  latent  effects  of  low  level 
radiation,  the  ITF  reports,  it  has  been 
necessary  to  assume  that  there  is  a 
directly  proportional  or  "linear" 
relationship  between  the  risks  of  high 
and  low  doses.  This  theory  assumes  as 
well  that  there  is  no  threshold  level  of 
exposure  below  which  radiation  will  not 
have  any  potentially  carcinogenic  effect. 
These  assumptions  have  been  criticized 
as  both  underestimating  and 
overestimating  the  potential  hazard  of 
low-dose  exposure,  although  it  would 
appear  that  they  currently  offer  a  sound 
basis  for  projecting  this  risk. 

The  Work  Group  on  Care  and  Benefits 
of  the  ITF  reported  a  "natural" 
incidence  of  fatal  cancer  of  1,600  in  any 
population  of  10.000.  They  provided  the 
estimate  of  one  additional  death  for 
each  additional  rem  to  which  the  entire 
group  was  exposed;  for  example,  if  all  in 
a  group  of  10.000  were  exposed  to  one 
rem  in  addition  to  naturally  occurring 
background  radiation,  there  would  be 
only  one  fatal  cancer  beyond  the  1.600 
otherwise  expected.  Since  the  200,000 
test  participants  received  an  average 
dose  of  about  half  a  rem,  some  ten  fatal 
cancers  from  among  the  entire  group  can 
be  expected  over  the  lifetime  of  the 


participants  which  might  be  statistically 
related  to  radiation  exposure.  On  the 
other  hand,  some  32.000  fatal  cancers 
not  related  to  this  radiation  can  be 
expected. 

c.  Genetic  Effects.  Experimental 
studies  in  animals  have  shown  that 
radiation  can  produce  gene  mutations 
which  can  result  in  abnormalities  in 
later  generations.  However,  no  genetic 
effects  have  ever  been  observed  in 
humans,  despite  much  data  and 
extensive  study. 

3.  Development  of  Evidence.  Claims 
for  disabilities  based  upon  such 
exposure  pose  unique  development 
problems  for  claimants  and  special 
assistance  should  be  extended  to  them. 
Paragraph  22.05.1  of  M21-1  provides  for 
Central  Office  coordination  of  the 
search  of  Government  records  for 
exposure  data,  and  lists  the  identifying 
information  necessary  for  these  special 
searches  to  ensue. 

4.  Adjudication  of  Claims — 
Reasonable  Doubt.  The  problems 
inherent  in  the  adjudication  of  claims  in 
which  there  are  allegations  of  late 
somatic  effects  of  radiation  are  maay. 
The  records  obtained  may  not 
conclusively  place  an  individual  at  a 
test  site  or  elsewhere,  or  document  with 
certainty  the  dosage  of  exposure  in  a 
given  claim.  The  resolution  of 
reasonable  doubt  in  a  claimant's  favor 
requires  that,  at  a  minimum,  veterans  be 
presumed  to  have  been  present  at  a  test 
or  series  of  tests  as  claimed  unless  the 
service  department  conclusively  places 
them  elsewhere  at  the  time  in  question. 
Also,  when  an  individual  dosimetry 
reading  for  a  claimant  is  not  available 
but  the  service  department  is  able  to 
supply  or  estimate  a  range  of  exposure 
for  the  claimant's  organizational  unit, 
exposure  at  the  upper  limit  of  the  range 
is  to  be  conceded. 

In  keeping  with  the  application  of  the 
reasonable  doubt  standard,  even  where 
an  individual  dosimeter  reading  is 
available,  the  reading  should  be 
carefully  interpreted  in  light  of  the 
known  variance  in  those  readings. 
Further,  an  overall  estimated  exposure 
level  for  the  veteran's  organizational 
unit,  if  any,  should  be  used  if  more 
beneficial  to  the  veteran  than  the 
adjusted  dosimeter  reading. 

The  many  remaining  unknowns 
concerning  the  carcinogenic  effects  of 
low-level  radiation  make  such 
determinations  especially  perplexing.  It 
should  presently  be  assumed,  however, 
that  there  is  no  level  of  exposure  below 
which  some  risk  does  not  attach,  and 
that  the  probability  of  radiation-induced 
disease  increases  with  the  intensity  and 
duration  of  exposure.  That  is  not  to  say 
that  dosage  should  be  the  sole,  or  even 


controlling,  criterion.  Consideration 
should  be  given  to  such  factors  as  the 
estimated  date  of  onset  of  the  disease  in 
relation  to  the  dates  of  exposure,  and 
where  available,  to  such  postservice 
personal  and  occupational  histories  as 
cigarette  smoking  (in  lung  cancer  cases] 
and  significant  contact  with  other 
known  carcinogens  (such  as  benzene  in 
leukemia  cases.) 

Where  the  evidence  in  its  entirety 
creates  a  reasonable  doubt  as 
distingiiished  from  speculation  or 
remote  possibility,  such  doubt  should  be 
resolved  in  favor  of  service  connection. 
Additionally,  there  should  be  no 
hesitancy  in  submitting  claims  based  on 
malignancies  to  Central  Office  (212)  for 
advisory  opinions. 

5.  Copies  of  Rating  Sheets  Furnished 
to  Compensation  and  Pension  Service. 
The  copies  of  rating  sheets  furnished  in 
accordance  with  M21-1,  paragraph 
49.06a(6)(a),  should  contain  the  d^tes 
and  branch  of  service;  serial  number; 
name,  date  and  location  of  all  A-tests 
attended;  the  military  unit  to  which 
assigned  at  time  of  test;  duty  assigrunent 
at  test;  dosimetry  reading  or  amount  of 
radiation  exposure,  if  known;  and  any 
other  identifying  information  which 
would  assist  in  any  further  search  for 
information. 

(FR  Doc.  B0-40B23  Filed  12-30-80;  a45  am) 
BILUNQ  CODE  S320-01-M 
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The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 


2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 


place:  1800  G  Street  NW..  Washington. 

D.C. 

STATUS:  Parts  of  this  meeting  will  be 

open  to  the  public.  The  rest  of  the 

meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  COMSIDERED  AT  THE 
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This  section   of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.    L.   94-409)   5   U.S.C. 
552b(e)(3). 


CONTENTS 


Items 


Federal  Deposit  Insurance  Corpora- 
tion        1. 

Federal  Mine  Safety  and  Health 
Review  Commission 

Federal  Reserve  System  (Board  of 
Governors) 

Federal  Trade  Commission 

International  Trade  Commission 

National  Science  Board 


FEDERAL  DEPOSIT  INSURANCE , 
CORPORATION. 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  11  a.m.  on  Monday, 
December  22, 1980,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  Irvine  H.  Sprague, 
seconded  by  Director  WiUiam  M.  Isaac 
(Appointive),  concurred  in  by  Mr.  H.  Joe 
Seiby,  acting  in  the  place  and  stead  of 
Director  John  G.  Heimann  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Recommendations  with  respect  to  payment 
for  legal  services  rendered  and  expenses 
incurred  in  connection  with  receivership 
and  liquidation  activities: 

Bronson,  Bronson  &  McKinnon.  San 

Francisco,  California,  in  connection  with 
the  receivership  of  United  States 
National  Bank,  San  Diego,  California. 

Schall,  Boudreau  &  Gore,  San  Diego, 
California,  in  connection  with  the 
receivership  of  United  States  National 
Bank,  San  Diego,  California. 

Gonzalez  &  Alonso,  Hato  Rey,  Puerto  Rico, 
in  connection  with  the  liquidation  of 
Banco  Credito  y  Ahorro  Ponceno,  Ponce. 
Puerto  Rico. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable. 


Dated;  December  22, 1980. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

IS-2363-80  Filed  12-29-80;  11:24  amj 
BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  {e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  11:30  a.m.  on  Monday, 
December  22, 1980,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  Irvine  H.  Sprague, 
seconded  by  Director  William  M.  Isaac 
(Appointive),  concurred  in  by  Mr.  H.  Joe 
Seiby,  acting  in  the  place  and  stead  of 
Director  John  G.  Heimann  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Application  of  State  Bank  of  India 
(California),  a  proposed  new  bank,  to  be 
located  at  United  California  Bank  Building, 
Suite  1995,  707  Wilshire  Boulevard.  Los 
Angeles,  California,  for  Federal  deposit 
insurance. 

Application  of  Fidelity  Management  Trust 
Company,  a  proposed  new  bank,  to  be 
located  at  82  Devonshire  Street,  Boston, 
Massachusetts,  for  Federal  deposit 
insurance  and  for  consent  to  exercise  trust 
powers. 

Application  of  Banco  Central  y  Economias, 
San  )uan  (Hato  Rey).  Puerto  Rico,  for 
consent  to  exercise  trust  powers. 

Application  of  Albany  Savings  Bank,  Albany, 
New  York,  for  consent  to  establish  a 
branch  in  the  Sangertown  Square  Mall,  in 
the  vicinity  of  the  junction  of  Routes  5  and 
5A,  New  Hartford,  New  York. 

Application  of  Home  Savings  Bank  of 
Upstate  New  York,  Albany,  New  York,  for 
consent  to  establish  a  branch  on  Columbia 
Turnpike,  200  yards  southwest  of 
Sherwood  Avenue.  Town  of  East 
Greenbush,  New  York. 

Application  of  Auburn  Savings  Bank, 

Auburn,  New  York,  for  consent  to  establish 
a  branch  at  34  South  Main  Street,  Moravia, 
New  York. 

Application  of  The  Community  Savings  Bank, 
Rochester,  New  York,  for  consent  to 
establish  a  branch  at  the  southeast  comer 
of  Muller  Boulevard  and  Jefferson  Road. 
Town  of  Henrietta.  New  York. 


Application  of  Monroe  Savings  Bank, 
Rochester,  New  York,  for  consent  to 
establish  a  branch  at  18  State  Street, 
Village  of  Pittsford,  New  York. 

Application  of  The  Peoples  State  Bank  of  St. 
Joseph,  St.  Joseph,  Michigan,  an  insured 
State  nonmember  bank,  for  consent  to 
consolidate  under  its  charter  and  title  with 
The  First  National  Bank  of  Watervliet, 
Watervliet,  Michigan,  and  for  consent  to 
establish  the  four  offices  of  The  First 
National  Bank  of  Watervliet  as  branches  of 
the  resultant  bank. 

Application  of  The  Home  Savings  Bank  in 
Boston.  Boston,  Massachusetts,  an  insured 
mutual  savinpf"  hank,  for  consent  to 
purchase  tb         ets  of  and  assume  the 
liability  to  .eposits  made  in  Boston 

Progressive  Credit  Union,  Boston  (P.O. 
Roxbury),  Massachusetts,  a  non-Federally- 
insured  financial  institution  chartered 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  and  for  consent  to  establish 
the  sole  office  of  Boston  Progressive  Credit 
Union  as  a  branch  of  The  Home  Savings 
Bank  in  Boston. 

Recommendation  regarding  First 
Pennsylvania  Bank,  Bala-Cynwyd, 
Pennsylvania,  and  First  Pennsylvania 
Corporation,  Philadelphia,  Pennsylvania. 

Recommendations  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  44,580-L — Franklin  National  Bank, 
New  York,  New  York 

Case  No.  44,584-SR— American  Bank  &  Trust 
Company,  New  York,  New  York 

Case  No.  44,594-I^-The  Hamilton  National 
Bank  of  Chattanooga,  Chattanooga, 
Tennessee 

Case  No.  44,596-L — Franklin  National  Bank, 
New  York,  New  York 

Case  No.  44,604-1.— The  Mission  State  Bank 
and  Trust  Company,  Mission,  Kansas 

Case  No.  44,606-L— The  Hamilton  National 
Bank  of  Chattanooga,  Chattanooga, 
Tennessee 

Case  No.  44,611-L — Algoma  Bank,  Algoma, 
Wisconsin 

Memorandum  and  Resolution  re:  Surety  Bank 
and  Trust  Company,  Wakefield, 
Massachusetts 

Memorandum  and  Resolution  re:  American 
Bank  &  Trust  Company,  New  York,  New 
York 

Memorandum  and  Resolution  re:  American 
Bank  &  .Trust  Company,  New  York,  New 
York     . 

Memorandum  and  Resolution  re:  Franklin 
National  Bank,  New  York,  New  York 

Memorandum  and  Resolution  re:  American 
City  Bank  &  Trust  Company,  National 
Association,  Milwaukee,  Wisconsin 

Reports  of  Committees  and  Officers: 

Report  of  Director,  Division  of  Liquidation: 

Memorandum  re:  Reports  Required  Under 
Delegated  Authority,  Sale  of  Lots 


The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  {c)(6),  (c)(8), 
(c)C9){A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(c)(4),  (c)(6),  (c)(8),  (c)(9)(A)(ii), 
(c)(9)(B),  and  (c)(10)). 

Dated:  December  22, 1980. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

IS-2364-80  Filed  12-29-80;  n;26  am| 
BILUNG  CODE  8714-01-«i 


FEDERAL  RUNE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION. 

December  24, 1980. 

TIME  AND  date:  10  a.m.,  Wednesday, 

December  31, 1980. 

PLACE:  Room  600. 1730  K  Street  NW., 

Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Jackie  Ray  Hammonds  v.  National  Mines 
Corp.,  Docket  No.  KENT  79-345-D.  (Petition 
for  Discretionary  Review;  issues  include 
whether  default  was  appropriate.) 

2.  Salt  Lake  County  (Highway  Division), 
Docket  No.  WEST  79-365-M.  (Petition  for 
Discretionary  Review;  issues  include  whether 
the  activity  involved  is  subject  to  the 
jurisdiction  of  the  1977  Mine  Act.) 

3.  Local  Union  781,  District  17,  United  Mine 
Workers  of  America  v.  Eastern  Associated 
Coal  Corp.,  Docket  No.  WEVA  80-47a-C. 
(Petition  for  Discretionary  Review;  issues 
include  whether  miners  are  due 
compensation  under  section  III  of  the  1977 
Mine  Act.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen,  202-653-5632. 

IS-2360-80  Filed  12-29-80;  10;S6  amj 
BILUNG  CODE  U20-12-M 


FEDERAL  RESERVE  SYSTEM. 

Board  of  Governors. 

TIME  AND  DATE:  10  a.m.,  Monday, 

January  5, 1981. 

PLACE:  20th  Street  and  Constitution 

Avenue  NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 


2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  29, 1980. 
Theodore  E.  Allison, 

Secretary  of  the  Board. 

IS-2062-80  Filed  12-29-80;  11 «)  am) 
BILUNG  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION. 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  FR  45, 

December  10, 1980,  p.  81353. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10  a.m.,  Wednesday, 
December  17, 1980. 

CHANGES  IN  THE  AGENDA:  The  Federal 
Trade  Commission  has  deleted  this 
matter  from  the  agenda  of  its  previously 
announced  open  meeting  of  Wednesday, 
December  17, 1980. 

IS-2361-80  Filed  12-29-80;  10:58  am] 
BILUNG  CODE  6750-01-11 


[USmCSE-80-61] 

INTERNATIONAL  TRADE  COMMISSION. 
TIME  AND  date:  10  a.m.,  Wednesday 
January  14, 1981. 

PLACE:  Room  117,  701  B  Street,  NW., 
Washington,  D.C.  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary: 

a.  Surface  grinding  machines  (Docket  No. 
701). 

b.  Modular  pushbutton  switches  (Docket 
No.  702). 

c.  Steel  rod  treating  apparatus  [Docket  No. 
703). 

5.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

18-80-2386  Filed  12-29-80;  4:00  pm) 
BILUNG  CODE  7030-02-M 


NATIONAL  SCIENCE  BOARD. 

DATE  AND  TIME: 

January  15, 1981,  2  p.m.,  open  session 
January  16, 1981 

8:30  a.m.,  open  session 

9:30  a.m.,  closed  session 


place:  1800  G  Street  NW.,  Washington, 
D.C. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  pubUc.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED  AT  THE 
OPEN  SESSIONS:  Thursday,  January  15,  2 
p.m.; 

1.  Minutes — Open  Session — 22l8t  Meeting 

2.  Chairman's  Items 

3.  Director's  Report 

a.  Report  on  Grant  &  Contract  Activity — 
11/20/80-1/14/81 

b.  Organizational  and  Staff  Changes 

c.  Congressional  and  Legislative  Matters 

d.  NSF  Budget  for  Fiscal  Year  1981 

e.  Status  Report  on  NSF  Reorganization 

f.  Other  Items 

4.  Board  Committees — Reports  on  Meetings 
(continued  on  January  16) 

5.  Representation  at  Future  NSF  Advisory 
Groups 

6.  Faculty  Effort  Reporting  Under  OMB 
Circular  No.  A-21 

7.  Other  Business 

8.  Next  Meeting  National  Science  Board — 
February  19-20, 1981 

Friday,  January  16,  8:30  a.m.: 

4.  Board  Committees — Reports  on  Meetings 
(continued  from  January  15) 

9.  Grants,  Contracts,  and  Programs 

MATTERS  TO  BE  CONSIDERED  AT  THE 
CLOSED  SESSION:  Friday,  January  16, 
9:30  a.m.: 

A.  Minutes — Closed  Session — 221st 
Meeting 

B.  Grants,  Contracts,  and  Programs 

C.  NSF  Budgets  for  Fiscal  Year  1982  and 
Subsequent  Years 

D.  NSB  Annual  Reports 

E.  NSB  and  NSF  Staff  Nominees 

F.  Personnel  Implications  of  Proposed 
Reorganization  of  NSF 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Miss  Vemice  Anderson 
Executive  Secretary,  (202)  357-9582. 

IS-2365-80  Filed  12-29-80;  4«)  pm) 
BILUNG  CODE  755S-01-« 
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Administrative  Orders: 

Notice  of  Intent 
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1980  (Request  for 

comments) 79407 
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December  3,  1980 80465 
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Presidential  Determinations: 
No.  73-10  of  January 

2,  1973  (Amended 
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Executive  Orders: 
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46 81529 

201 86673 

210 82621,82886 

215 82621 

220 82621 
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319 81530 

330 80267 

331 81728,86673 

419 81531,85438 

430 85438 

713 79743 

725 80477 
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1280.. .r. 80535 

1421 85039 
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1435 82270 

1438 79492 

1446 85039 

1924 83244 

1942 81211 

1951 83244 

1955 82653 
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86409 

292 81732,  86409 

335 83195 

341 84011 

9CFR 

51 86409 

53 86410 

77 86680 

78 85718,  86680 

82 80097,  80813,  81535, 

83476 

83 84966 

91 86411 

92 80098,  85438,  85720 

113 86680 

319 86680 

325 86680 
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91 85767 

94 82654 

201 87002 

203 87002 

308 79819 

312 81764 

316 81764 

381 79819 

10  CFR 

Ch.  II 82572 

1 80270 
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30 79409 

35 86680 

40 79409,  84967 
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455 85610 

456 86684 
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503 84967 

504 84967 

903 86976 
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73 79492,81060 

100 79820 

212 84920 

436 84810 

455 85610 

599 81012 

745 80830 

12  CFR 

Ch.  VI 81733 

201 82623 

203 80813 

204 79748,81536 

205 79750 

211 81537 

225 81537 

262 81541,81543 

303 79410 

309 79410 

522 81545 
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544 82154 
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556 83196 

561 82154 

563 82154,  82168.  84985 

563c 82154 

563f 84012 

569a 82154 

571 82162 

577 82154 

578 82154 

701 79412.  81032,  85723. 

86687 

1204 84987 

Proposed  Rules: 

Ch.  VII 85052 

5 85042 

8 85045 

29 79493 

204 84070 

217 84070 

220 83510 

226 80648,  84074 

545 79493,  82270,  85048 

590 86500 

701 79494,  82955 

721...: 84811 

741 82955 

1204 85056-85059 

13  CFR 

113 81734,  86687 

122 80483 

124 79413,  82912 

Proposed  Rules: 

115 85059 

124 79496,80117 

14  CFR 

11 80815,85559 

21 80972,  85559 

23 80972,  85600,  86688 

25 85600,  86687 

27 86688 

29 86687 

36 80972,86687 

39 79415,  79416,  80271, 

81 545-81 547,  821 69,  83200- 
83202,  8401 3-8401 8,  86688 

45 85597 

71 80272,  81548,  82170, 

83203,  83204,  84019,  85439- 


85411 

73 85442 

75 80273,  83205,  85441, 

85443 

91 80972.86687 

93  85604 

95 81549 

97 81554.  85444,  86688 

121 80972.86687 

125 84020 

127 86687 

135 80460,  80972,  86687 

139 80972 

152 86689 

203 86413 

221 87008.87010 

252 83206 

298 83207.84989 

322 79750 

323 84990 

325 79751 

374a 80098 

385 79752,  80816,  83207. 

87010 

399 82624 

1208 86414 

Proposed  Rules: 

21 80434,  80450 

23 80450 

25 80450 

27 83424 

29 80450.  83424 

39 80434.  80830.  84075 

43 80450 

45 80450 

61 80450 

63 80450 

65 „ 80450 

67 80295.  80296 

71 80831-80833,  81603, 

82270,  84075.  85467 

73 82270.85467 

91 80434,  80450 

93 83252.84380 

121 80450 

129 80450 

135 80450 

211 80117 

215 80117 

218 80117 

221 80124,  82656,  87012 

233 83510 

241 85064 

271 83254 

294 80117 

296 80124,  85075 

297 80124,  85075 

300 81604 

302 83510,  85076 

380 80117 

385 80117 

399 80117 

15  CFR 

4b 82102 

363 84020 

368 84021 

369 84021 

370 84021 

371 84021 

372 84021 

373 84021 

374 84021 

375 84021.  84760 

376 80484,  84021 
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231 - 84762 

250 81562 
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329 79836 

330 79836 

34  CFR 
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639 86890 

642 86922 
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377 84021 

378 84021,85446 

379 80484,84021 

385 85916 

386 84021 

387 84021 

388 84027 

389 85447 

399 85446,85916 

Proposed  Rules: 

923 85769 

931 85769 

1001 81062 

16  CFR 

13 79753,  81036,  81555, 

82625,82913.84034 

1000 80816,86415 

1030 82914 

1201 86691 

1205 86416 

1402 86691 

1505 86691 

1512 82625 

1615 86691 

1632 86691 

Proposed  Rules: 

4 82956 

13 80301,82656,84076 

441 80307 

444 85076 

456 79823,  80833 

1011 82066 

1012 82066 

1013 82066 

1020 85772 

1201 85777 

1508 82659 

1509 82659 

17  CFR 

1 79416,  79753,  80485, 

84761 

3 80485,82915,  84761 

229 86422 

239 86422 

240 79425,  80834,  81556, 

83477 

241 81558 

249 83478,  84992 

270 83479 

Proposed  Rules: 

1 79498,  79831,  84082, 

84084 

3 80539 

145 80539 

147 80539 

210 83517 

230 83259 

239 83517 

270 83517 

274 83517 

18  CFR 

1 80816 

271 80273,  84034-84036 

282 79427,  80817,  80818, 

82171,82915,86423 

Proposed  Rules: 

35 82272 

125 82957 

225 82957 

260 81062 

271 81063,  84814,  85779 

282 80125,  81211,  84823 


292 80308,  80551 

19  CFR 

6 80099 

162 84993 

177 80100 

201 80275 

353 84994 

Proposed  Rules: 

10 83260 

12 79730 

18 85780 

101 82665 

127 79730 

132 85781 

141 85781 

142 85781 

200 82957 

212 81605 

20  CFR 

Ch.  1 81160 

Ch.  IV 81160 

Ch.  V 81160 

Ch.  VI 81160 

Ch.  VII 81160 

397 86423 

398 86423 

656 83926 

903 84994 

Proposed  Rules: 

Ch.  Ill 83816 

208 81064 

210 81064 

216 81064 

217 81064 

219 81064 

221 81064 

230 81064 

232 81064 

237 81064 

238 81064 

404 79501,  84086 

416 79501,  84087 

689 81768 

21  CFR 

14 85724 

73 85725 

81 85725 

102 80497 

131 81734 

145 84761 

146 80499 

173 85726 

176 80500 

178 85726 

500 86272 

510 79757,  81037,81737, 

83484,  85727 

520 81738,  84761 

522 79757,  81037,  83483 

540 81738 

548 81038 

558 83483,  83484,  84762 

607 85727 

640 80500 

1005 81739 

1030 80501 

Proposed  Rules: 

Ch.  1 83816 

106 86362 

109 79856 

110 79856 

137 81064 


165 84837 

180 82666.84837 

182 82666.84837 

225 79856 

226 79856 

310 81154 

351 82014 

358 80551 .  84836 

436 84836 

446 84836 

500 79856 

509 79856 

546 84836 

600 81065,  84837,  85785 

606 81065.84837 

610 81065.84837 

620 81065.84837 

630 81065.84837 

640 81065.84837 

660 81065.84837 

814 81769 

872 85962 

22  CFR 

3 80818 

41 80834.  81560.  81739 

Proposed  Rules: 

22 81778 

121 83970 

122 83970 

123 83970 

124 83970 

125 83970 

126 83970 

127 83970 

128 83970 

129 83970 

130 83970 

181 81606 

23  CFR 

771 85449 

1217 84037 

Proposed  Rules: 

635 80836 

24  CFR 

42 81740 

201 79427 

203 79427 

205 79427 

207 79427 

213 79427 

215 84046 

221 79427 

234 79427 

235 79427 

236 79427 

241 79427,80276 

244 79427 

841 80012 

888 82171 

3282 82854 

3400 84048 

3610 81743 

Proposed  Rules: 

51 83261 

201 81781 

207 82958 

213 82958 

215 80836 

221 82958 

232 82958 

235 82667 

241 80836,  82958 


242 82958 

510 80308 

570 82272.  82273 

885 80836 

891 82273 

1 800-1 835 83267 

3500 80308 

25  CFR 

43b 82918 

43c 82921 

233 81560 

Proposed  Rules: 

23 81781 

72 82667.  84088 

26  CFR 

1 81 743.  84048.  85730. 

86428. 86433.  86438 

7 84048 

150 81561 

Proposed  Rules: 

1 80837.  81066.  84088, 

84089.  85077. 85786.  85787 

48 80309 

51 80551.  80554.  81606 

142 80309 

144 80309 

301 85788 

27  CFR 

Proposed  Rules: 

4 82275,  83530 

5 83530 

7 83530 

9 82470.  82472 

28  CFR 

0 79758,  81201,  81745. 

82831 

2 84052-64054 

16 83208 

17 81490 

58 82631 

524 83920 

Proposed  Rules: 

2 81212.84090 

29  CFR 

1601 81039 

1606 85632 

1910 85736 

1952 83484,  83485.  85739 

2602 80822 

2610 82172 

Proposed  Rules: 

Subtitle  A 81 160 

Ch.  II 81160 

Ch.  IV 81160 

Ch.  V 81160 

Ch.  XVII 81160 

Ch.  XXV 81160 

Ch.XXVI 84090 

4 81785 

452 80555 

505 83914 

530 80555 

1910 80078 

2520 85793 

30  CFR 

71 80746 

75 80501 

90 80760 
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29-15 83998 

60-1 86206 

60-250 86206 

60-741 86206 

60 81160 

42  CFR 


84789,  85024 

65 79455,  79456,  82263 

67 79466-79479,  79810, 

82935,84061,84791 

70 82634-82652 

Proposed  Rules: 

67 82965-82971  83272. 


1 79486 

2  83231 

15 81568.  83502,  83504 

63 82944 

64 81759,82944 

68 79486 

71  Biom   aA-raa^aAano 


644 79669 

1039 83300,  85133,  85641 

1048 82296 

1051 81799 

1056 82297,83642 

1090 85133 


IV 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Reader  Aids 


211 84762 

221 84762 

231 - 84762 

250 81562 

270 84762 

716 83166 

850 82084 

906 82173 

920 79431 

931 86459 

934 82214 

950 84765 

Propoawl  RuIm: 

Ch.  1 81160 

Ch.  VII 81526 

250 84824 

602 82669 

915 82276 

916 84824 

935 85797 

936 80837 

944 84824 

948 83544 

950 82675 

31CFR 

128 83213 

32CFR 

1-39 81402 

46 84766 

62a 84995 

143 84055 

159 79759 

166 83486 

286 80502 

299a 80106 

354 84996 

505 83214 

553 80521 

581 82925 

700 80277 

Proposed  Rules: 

Ch.  1 79508 

Ch.  V-VII 79508 

Ch.  XVI 80125 

294a 82960 

33CFR 

148 85644 

150 85644 

157 82248 

161 84057 

165 82251,85449 

183 85449 

Proposed  Rules: 

Ch.  II 79508 

82 83267 

88 85468 

89 85468 

117 80839,81607 

155 83268 

161 85471 

162 81607 

179 85475 

181 85476 

320 79836 

321 79836 

322 79836 

323 79836 

324 79836 

325 79836 

326 79836 

327 79836 

328 79836 


329 79836 

330 79836 

34CFR 

SubtilJeA 86296 

SubtWeB 86296 

Ch.  1 86296 

Ch.  II 86296 

Ch.  Ill 86296 

Ch.  IV 86296 

Ch.  V 86296 

Ch.  VI 86296 

Ch.  VII 86296 

3 86490 

75 84058 

76 84058 

104 86390 

240 80988 

241 84058 

300 86390 

385 86378 

386 86378 

387 86378 

388 86378 

389 86378 

390 86378 

604 83220 

655 86872 

656 86872 

658 86872 

660 86872 

667 86872 

668 86854 

674 84768 

675 84768 

676 84768 

690 86394 

773 84058 

776 85422 

778 85430 

797 86372 

Proposed  Rules: 

78 86502 

104 85082 

201 86306 

206 86333 

222 86311 

280 83269 

300 85082 

350 86317 

351 86317 

352 86317 

353 86317 

354 86317 

355 86317 

356 86317 

385 86315 

386 - 86315 

387 86315 

388 86315 

389 86315 

390 86315 

605 86308 

606 86315 

617 86340 

618 86340 

619 86340 

620 86340 

621 86340 

629 86328 

631 86932 

632 86932 

633 86932 

634 86932 

635 86932 


639 86890 

642 86922 

643 86908 

644 86894 

645 86914 

646 86900 

648 86886 

650 86928 

651 86331 

655 86504 

656 86504 

658 86504 

660 86504 

667 86504 

690 86333 

692 86304 

703 86336 

773 84950 

774 86306 

777 86312 

805 80150 

35  CFR 

Proposed  Rules: 

60 86278 

103 80313.85480 

36  CFR 

7 85741 

50 84997 

1120 80976 

1208 83488 

1212 81184 

Proposed  Rules: 

Ch.  Ill 79508 

7 82278,85480 

223 80526 

1150 82080 

1190 84826 

38  CFR 

17 80529 

36 79802,  79803 

Proposed  Rules: 

Ch.  1 83270 

3 81787 

21 81068,  81213,  84096 

39  CFR 

10 82925 

111 79804,  81563,  84060 

3001 83222 

Proposed  Rules: 

111 81787,  84826,  86504 

40  CFR 

Ch.  1 81746,81752 

22 79808 

35 81567,  83497,  84998 

51 80084,80824 

52 79451.79808,80279. 

80530,  81041, 82251, 82252, 

82632,  82926, 82927, 83227, 

84769,  84999-85007, 85744, 

85748 

56 85400 

57 85009 

60 79452,  83228,  85016, 

85416 

62 80826 

81 80826,84769 

86 81202 

87 86946 

120 81042 

122 86966 


123 81757,  81758,  83229, 

83498,85016 

180 82633.  82927.  85021. 

86492 

205 86694 

228 79809.81042 

230  85336 

261 80286 

262 85022,  86968,  86970 

263 85022,  86966,  86970 

264 86966,  86968.  86970 

265 86966,  86968.  86970 

422  82253 

432 82253 

707 82844 

Proposed  Rules: 

Ch.  1 85084 

52 79513,  79514,  79836, 

80314-80316. 80556-80559, 
81069.  81070. 81214, 81608. 
81789,  81792, 81793. 82280, 
82675-82678, 82964, 83546, 
84096-84099.  85481 .  86506 

55 79838 

57 85084 

60 83126.  85085.  85099. 

86278 

61 83448.  83952,  84827 

81 81070,  82964,  85100 

86 82616 

111 84942 

123 80317-80319,  85101 

162 85800 

180 85101-85105 

205 86732 

230 85360 

264 82964 

265 82964 

266 80561 

401 79692,  81180,  82679 

423 81070 

707 79726 

720 81214,81615 

761 80320,  84828 

41  CFR 

3-7 84061 

5-9 81044 

5-10 81045 

5A-9 81044 

5A-10 81045 

5-19 82928 

5A-19 82928 

5-26 82932 

5A-26 82932 

5B-10 81045 

29-70 82828 

60-1 86216 

60-2 86216 

60-4 85750,  86216 

60-20 86216 

60-30 86216 

60-50 86216 

60-60 86216 

60-250 86216 

60-741 86216 

101-20 86493 

101-35 81202 

101-36 81202 

101-37 81202 

101-40 85751 

109-40 80287 

Proposed  Rules: 

Ch.  51 79516 

29 81160 

29-1 83548 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  lollowing  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41   FR  32914,  August  6,   1976.) 
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29-15 83998 

60-1 86206 

60-250 86206 

60-741 86206 

60 81160 

42  CFR 

110 80531 

405 79453,  80827,  84061 

435 82254 

436 82254 

Proposed  Rules: 

Ch.  1 83816 

Ch.  II 83816 

Ch.  Ill 83816 

Ch.  IV 83816 

36 82840 

51c 83554 

56 83566 

65 83579 

405 79658,  83579 

420 79658 

431 86850 

435 86850 

436 86850 

455 83772 

43  CFR 

14 85376 

35 80258 

428 86495 

3800 82933 

Proposed  Rules: 

4 81074 

14 85106 

1600 82679 

3100 .84390 

3500 84390 

4100 79516,83580 

5400 84102 

Public  Land  Orders: 
706  (Revoked  in  part 

by  PLO  5785) 80828 

2409  (Revoked  In  part 

by  PLO  5780) 80291 

2555  (Amended  by 

PLO  5784) 80827 

3796  (Revoked  by 

PLO  5796) 86495 

5747  (Corrected  in  part 

by  PLO  5782) 80291 

5752  (Corrected  In  part 

by  PLO  5789) 82934 

5778 80290 

5779 80290 

5780 80291 

5781 80291 

5782 80291 

5783 80291 

5784 80827 

5785 80828 

5786 .- 80828 

5787 80828 

5788 82934 

5789 82934 

5790 85023 

5791 84788 

5792 85023 

5793 85023 

5794 85024 

5795 85024 

5796 86495 

44  CFR 

64 79810,  82259-82261, 


84789,  85024 

65 79455,  79456,  82263 

67 79466-79479,  79810, 

82935,84061,84791 

70 82634-82652 

Proposed  Rules: 

67 82965-82971 ,  83272, 

84103,  84104,  84829-84832, 

85106-85110 

205 81215 

45  CFR 

801 84798 

1357 86812 

Proposed  Rules: 

Subtitle  A 83172,  83816 

Ch.  II 83772 

Ch,  III 83772 

Ch.  XIII 83772 

80 82972 

206 82681 

233 82681,86507 

1020 85485 

1801 81047 

1226 80840 

1355 85124,86817 

1356 85124,86817 

1357 85124,  86817 

1612 86511 

46  CFR 

31 86692 

54 86692 

93 86692 

167 86692 

183 86692 

310 81567 

Proposed  Rules: 

3 84104 

10 80843 

12 83290 

13 83290 

14 84104 

24 84104 

30 83290 

31 83290 

33 81616 

35 83290 

50 85488 

54 85488 

56 85488 

58 85488 

61 85488 

70 83290 

75 81616 

78 81616 

90 83290 

94 81616 

97 81616 

98 83290 

105 83290 

108 81616 

151 83290 

153 83290 

157 83290 

160 81616 

167 81616 

188 84104 

189 84104 

192 81616 

196 81616 

525 84832 

47  CFR 

0 84798,85027 


1 79486 

2  83231 

15 81568,  83502,  83504 

63 82944 

64 81759,82944 

68 79486 

73 81203,  84799-84802 

90 81204,  83231,  84802 

97 80106 

Proposed  Rules: 

Ch.  1 81619,  82280,  83580, 

85125,85491 

2 79516 

13 79518 

22 79516 

67 82281 

73 79516,  79841,  79842, 

80561,81078-81080,81215, 
81796,  81797,  82282,  82283, 
82973,  82975,  84833-84835 

76 81217 

97 83592 

48  CFR 

Proposed  Rules: 

8 79843 

38 79843 

49  CFR 

1 83402 

106 81569 

107 81569 

171 80829.  81484,  81569 

172 81484,81569 

173 81484,81569 

174 81484,81569 

175 81484,81569 

176 81484,81569 

177 81484.81569 

178 81484,81569 

179 81484 

301 81573 

511 81574 

533 81593 

535 83233 

571 82264,85450 

572 82265 

1000 80292 

1002 86747,  86761,  86771 

1003 86771 

1011 84069,86771 

1033 79487,  80292,  83236, 

85454 

1039 85640 

1042 86741 

1080 86740 

1100 80109,  80110,  86771 

1108 79810 

1109 83237 

1111 79488,  79816,  84803 

1128 83506 

1136 86761 

1137 86747 

1262 81050 

1300 85029,  85640,  86740 

1308 86740 

1331 86736 

Proposed  Rules: 

172 80843,  82681,  83300, 

84108 

392 81621 

395 82284,  82291 

531 84108 

571 81624,  81625,  82292, 

84111 
574 82293 


644 79669 

1039 83300,  85133.  85641 

1048 82296 

1051 81799 

1056 82297,83642 

1090 85133 

1102 81217 

1109 80150,83302 

1300 83300,  85133,  85641, 

86738 

1301 83300 

1310 81799 

50  CFR 

14 86496 

20 80293 

23 80444,  83238 

26 80112,  83239,  85030 

33 80114.  80531,  81600. 

82953,  83242,  85456, 85765 

351 85031 

611 81056.  82267,  84805, 

86497 

652 82269 

661 79817 

810 80444 

Proposed  Rules: 

12 86511 

1 7 82474,  82480 

20 82975 

29 86512 

32 81081 

285 79844 

410 83412 

611 79846,  80845,  81633, 

82297.82682,86518 

643 86518 

671 80847 
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79025 


82267 


COMMERCE  DEPARTMENT 

International  Trade  Administration — 

11-28-80  /  Certain  fish  from  Canada:  revocation  of 
countervailing  duty  orders 

National  Oceanic  and  Atmospheric  Administration — 

12— 1.S— flO  /  Pprmit  annliratinn  fpps 


81728       12-12-80  /  Federal  Employees  Health  Benefits  Program: 
amendments  concerning  benefits  for  medically 
underserved  areas 

POSTAL  SERVICE 
82925       12-17-80  /  International  express  mail  rales  to  Argentina 
SFriiRiTiFQ  AMD  FvrHAMftP  r.nuui<^mnM 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  loHowing  ageiKies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41   FR  32914,  August  6,   1976.) 


Tu— diy 


Wtdn«»d«Y 


Thunday 


Friday 


DOT/SECRETARY 


USDA/ASCS 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/FAA 
DOT/FHWA 


USDA/FSQS 


DOT/FAA 


USDA/FSQS 


USDA/REA 


DOT/FHWA 


USDA/REA 


DOT/FRA 


MSPB/OPM 


DOT/FRA 


MSPB/OPM 


DOT/NHTSA 


LABOR 


DOT/NHTSA 


LABOR 


DOT/RSPA 


HHS/FDA 


DOT/RSPA 


HHS/FDA 


DOT/SLSDC 
DOT/UMTA 


DOT/SLSDC 


DOT/UMTA 


CSA 


CSA 


Documents  rxxmally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  still  invited.  «     ^     . 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Offfce  of  tJie  Federal  Register,  rational  Archives  and  Records  Service, 
General  Services  Administration.  Washington.  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documento  from 
tfM  Animal  and  Plant  Healtti  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  ttie  Tuesday/Friday  publication 
sctiedule. 


REMINDERS 


The  "reminders"  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

COMMODITY  FUTURES  TRADING  COMMISSION 

79416       12-1-80  /  Minimum  financial  and  related  reporting 
requirements 

DEPOSITORY  INSTITUTIONS  DEREGULATION  COMMITTEE 

68644       10-16-80  /  Maximum  rate  of  interest  payable  on 
negotiable  order  of  withdrawal  accounts 

68641       10-16-80  /  Use  of  premiums,  finders  fees,  and  prepayment 
of  interest  by  depository  institutions 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

57706       8-29-80  /  Electric  utilities;  discontinuing  reporting 

requirements  R0211.  "Report  of  impending  emergencies, 
load  reductions,  and/or  service  interruptions  in  bulk 
electric  power  supply  and  related  power  supply  facilities" 

(Originally  published  at  45  FR  38354,  6-&-80] 

80817     "^2-8-80  /  Revised  alternative  fuel  price  ceilings  for  the 
month  of  April  1980 

ENVIROMENTAL  PROTECTION  AGENCY 
79451       12-1-80  /  Approval  and  promulgation  of  implementation 
plans;  Ohio 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 

79410       12-1-80  /  Pubhc  access  to  apphcation  files 

FEDERAL  HOME  LOAN  BANK  BOARD 

66781       10-8-aO  /  Issuance  of  nationwide  NOW  accounts  and 
overdraft  authority 

72631       11-3-80  /  NOW  Accounts,  Give-aways,  return  on  savings 
accounts  and  finders  fee;  interest  rates 


73466       11-5-80  /  NOW  account  forms;  requirements  for  Federal 

and  other  FSUC-insured  institutions 

GENERAL  SERVICES  ADMINISTRATION 
81045       12-9-80  /  Bonds  and  insurance  policies  and  procedures; 

transfer  of  provisions 
76438       11-19-80  /  Federal,  State,  and  local  taxes;  transfer  policies 

and  procedures 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Health  Care  Financing  Administration — 
79453       12-1-80  /  Collection  of  unpaid  Medicare  premiums 

Rules  Going  Into  Effect  Tliursday,  January  1, 1981 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 
81529       12-11-80  /  Perishable  Agricultural  Commodities  Act  of 

1930;  increase  in  license  fees 
78619       11-26-80  /  Cherries  grown  in  Michigan,  New  York, 

Wisconsin,  Pennsylvania,  Ohio,  Virginia,  West  Virginia, 

and  Maryland;  revision  of  interest  rate 

Food  and  Nutrition  Service — 
79741       12-2-80  /  Food  stamp  program:  Standard  deductions, 

dependent  care/excess  shelter  expense  deductions  and 

thrifty  food  plan  amounts  for  the  48  states  and  the  District 

of  Columbia,  Alaska,  Hawaii,  Guam,  the  Virgin  Islands, 

and  Puerto  Rico 
64068      9-26-80  /  School  lunch  program  and  State  administrative 

expense  funds;  assessment,  improvement  and  monitoring 

system 

Food  Safety  and  Quality  Service — 
76965      11-21-80  /  Processing  operations  at  official 

establishments,  change  in  reporting  frequency  from  weekly 

to  quarterly 

CIVIL  AERONAUTICS  BOARD 
79750       12-2-80  /  Automatic  market  entry  procedures  for  first  and 

second  round  applications 
48867       7-22-80  /  Elimination  of  certain  reporting  requirements 

and  changes  in  monthly  financial  reporting  for  certificated 

carriers;  amendment  of  statistical  reporting  requirements 

for  small  carriers  and  new  entrants 
67656       10-14-80  /  Passenger  origin-destination  survey 


Vlll 
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Soil  Conservation  Service — 

81210       12-10-80  /  Great  Plains  Conservation  Program,  evaluation: 
comments  by  1-5-81 

CIVIL  AERONAUTICS  BOARD 

73087       11-4-80  /  Classification  and  exemption  of  air  taxi 

nnDralnra-  Hiinl  aiithnritv:  comments  bv  1-5-81 


73696 


79118 


11-6-80  /  State  Implementation  Plans;  approval  of  1982 
ozone  and  carbon  monoxide  plan  revisions  for  areas 
needing  an  attainment  date  extension;  comments  by 
1-5-ei 

11-28-60  /  Tennessee's  application  for  interim 
authorization,  phase  I.  hazardous  waste  management 
program;  comments  by  1-5-81 
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COMMERCE  DEPARTMENT 

International  Trade  Administration — 

79025       11-28-60  /  Certain  fish  from  Canada;  revocation  of 
countervailing  duty  orders 

National  Oceanic  and  Atmospheric  Administration — 

82267       12-15-80  /  Permit  application  fees 

COMMODITY  FUTURES  TRADING  COMMISSION 

79753       12-2-80  /  Commodity  Futures  transactions;  records 
requirements 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory  Commission — 

76664       11-20-80  /  Sales  of  natural  gas;  intrastate  gas 

FEDERAL  COMMUNICATIONS  COMMISSION 

59880       9-11-80  /  System  of  temporary  licensing  for  multiple 

licensed  mobile  relay  systems  operating  in  the  Business 
Radio  Service 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 

77411       11-24-80  /  Employee  responsibilities  and  conduct: 
maintenance  of  credit  cards  by  bank  examiners 

67627       11-27-79  /  Securities  of  insured  state  nonmember  banks; 
proxy  statements,  reports  and  other  matters 

FEDERAL  HOME  LOAN  BANK  BOARD 

82162       12-15-80  /  Trust  powers  of  Federal  savings  and  loans 
associations 

HEALTH,  EDUCATION,  AND  WELFARE  DEPARTMENT 

Health  Care  Financing  Administration — 

29420       5-18-79  /  Medicaid.  State  child  health  screening  programs: 
effective  for  §  441.56(a)(3) 

Social  Security  Administration — 

37604       6-28-79  /  Federal  old-age,  survivors,  and  disability 

insurance  (1950-....):  coverage  of  employees  of  State  and 
local  governments:  annual  wage  reporting 

721 10       10-31-80  /  Requirements  for  coverage  of  employees  of 
slate  and  local  governments 

[Corrected  at  45  FR  78633, 11-26-60] 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Federal  Housing  Commissioner,  Office  of  Assistant 
Secretary  for  Housing — 

54198       8-14-60  /  Housing  programs:  previous  participation  review 
and  clearance  procedures 

Interstate  Land  Sales  Registration  Office — 

40474  6-13-60  /  Land  registration,  purchaser's  revocation  rights, 
sales  practices  and  standards,  and  formal  procedures  and 
rules  of  practice 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau — 

81560       12-11-80  /  San  Carlos  Indian  Irrigation  Project,  Arizona; 
Revision  of  power  rates 

Land  Management  Bureau — 

74722       11-12-60  /  Modification  of  certain  withdrawals:  Arizona, 
California,  Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  Utah,  Wyoming 

78902       11-26-60  /  Surface  management  of  public  lands  under  U.S. 
mining  laws 

[Corrected  at  45  FR  82933, 12-17-80] 

NUCLEAR  REGULATORY  COMMISSION 

38340       6-9-60  /  New  requirements  for  labeling  of  gas  and  aerosol 
detectors,  including  smoke  detectors,  and  labeling  the 
point-of-sale  packaging  for  these  detectors 

PENSION  BENEFIT  GUARANTY  CORPORATION 

82172       12-15-80  /  Valuation  of  plan  benefits;  amendment 
adopting  additional  PBGC  rates 


81728 


82925 


73906 


79425 


76982 


77434 

77439 
82248 

45269 

73021 
71919 
25456 


72664 


72131 


80829 


73682 


12-12-60  /  Federal  Employees  Health  Benefits  Program: 
amendments  concerning  benefits  for  medically  ^ 

underserved  areas 

POSTAL  SERVICE 

12-17-60  /  International  express  mail  rates  to  Argentina 
SECURITIES  AND  EXCHANGE  COMMISSION 

11-7-80  /  Amendment  of  requirements  applicable  to  filing 
by  self-regulatory  organizations  of  proposal  rule  changes 
and  certain  other  materials 

12-1-60  /  Self-regulatory  organizations:  record  retention, 
production,  and  destruction:  requirements  extended  to 
registered  clearing  agencies  and  Municipal  Securities 
Rulemaking  Board 

11-21-80  /  Uniform  and  integrated  reporting  requirements: 
Management  remuneration:  final  amendments 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

11-24-60  /  Casualty  reporting  requirements  for  deepwater 
ports  and  diving 

11-24-60  /  Casualty  reporting  requirements  for  vessels 

12-15-60  /  Design  and  equipment  standards  for  tank 
vessels  transferring  Outer  Continental  Shelf  oil 

7-3-80  /  Equipment  requirements  for  boat  operators: 
acceptance  of  hand  red  flares  as  visual  distress  signals 
[Corrected  at  45  FR  54042.  8-14-60] 

12-17-79  /  Visual  distress  signal  requirements 

Federal  Aviation  Administration — 

10-30-60  /  Limited  IFR  operations  of  rotorcraft 

Federal  Highway  Administr.ition — 

5-1-79  /  Motor  carriers  and  motor  vehicles;  parts  and 
accessories  necessary  for  safe  operation  to  resolve 
inconsistencies  between  Federal  safety  standards 

[Corrected  at  44  FR  31981.  6^-79] 

Federal  Railroad  Administration — 

11-3-60  /  Accident/incidents  reports;  biennial  adjustment 
of  reporting  threshold 

National  Highway  Traffic  Safety  Administration — 

12-13-79  /  Child  restraint  systems;  seat  belt  assemblies 
and  anchorages 

[Effective  date  changed  at  45  FR  29045.  5-1-80] 

Research  and  Special  Programs  Administration — 

12-6-60  /  Change  in  mailing  address  for  hazardous 
materials  incident  report 

11-6-60  /  Elimination  of  certain  reporting  requirements 


Deadlines  for  Comments  on  Proposed  Rules  for  the  Week 
of  January  4  Through  January  10, 1980 

ACTION 

12-8-60  /  Prohibitions  on  electoral  and  lobbying  activities; 
comments  bv  1-7-61 


80840 

73079 

73947 
71365 


AGRICULTURE  DEPARTMENT 

Animal  and  Plant  Health  Inspection  Service — 

11-4-60  /  Revision  of  tetanus  toxoid  potency  test; 
comments  by  1-5-81 

Food  Safety  and  Quality  Service — 

11-7-60  /  Accredited  laboratory  program  for  meat  and 
poultry  products  inspection:  comments  by  1-6-81 

10-28-80  /  Net  weight  labeling;  meat  and  poultry; 
comments  by  1-5-81 

[Originally  published  at  45  FR  53002,  8-6-60] 
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HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Office  of  the  Secretary — 

73454       11-4-60  /  Nondiscrimination  rules  on  basis  of  age  in 
programs  or  activities  receiving  Federal  financial 
assistance  from  HUD:  comments  by  1-5-61 

INTERIOR  DEPARTMENT 


Internal  Revenue  Service — 

73512       11-5-60  /  Crude  oil  windfall  tax:  tax  deposits  and  refunds 
based  on  the  net  income  limitation;  comments  by  1-5-61 

VETERANS  ADMINISTRATION 
81213       12-10-80  /  Educational  assistance  eligiblity,  character  of 


VIU 
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Soil  Conservation  Service — 

81210  12-10-80  /  Great  Plains  Conservation  Program,  evaluation; 
comments  by  1-5-81 

CIVIL  AERONAUTICS  BOARD 
73087       11-4-80  /  Classification  and  exemption  of  air  taxi 
operators;  dual  authority;  comments  by  1-&-81 

73092       11-4-80  /  Rules  of  conduct  in  Board  proceedings; 
comments  by  1-5-81 

DEFENSE  DEPARTMENT 

Office  of  the  Secretary— 
81213       12-10-80  /  Education  assistance  eligibility,  character  of 
discharge;  comments  by  1-7-81 

EDUCATION  DEPARTMENT 

73963       11-7-80  /  Provisions  for  election  to  local  advisory 

committees  of  oveseas  dependents'  schools;  comments  by 
1-6-81 

ENERGY  DEPARTMENT 

Conservation  and  Solar  Energy  Office — 

73684       11-6-aO  /  Electric  and  hybrid  vehicle  research, 

development,  and  demonstration  program;  equivalent 
petroleum-based  fuel  economy  calculation;  comments  by 
1-5-81 

71748       10-29-80  /  Price  support  loans  for  municipal  waste  energy 
projects;  comments  by  1-5-81 
Federal  Energy  Regulatory  Commission— 

80125       12-3-80  /  Natural  Gas  Policy  Act  of  1978;  alternative  fuel 
price  ceilings  for  incremental  pricing;  comment  period 
extended  to  1-9-81 
[Originally  published  at  45  FR  74505, 11-10-80] 

81211  12-10-80  /  Natural  Gas  Policy  Act  of  1978;  alternative  fuel 
price  ceilings  for  incremental  pricing;  comments  by  1-9-81 

[See  also  45  FR  74505, 11-10-80] 
81063       12-9-80  /  Procedures  for  jurisdictional  agencies  to  submit 
recommendations  of  areas  for  designation  as  tight 
formations;  comments  by  1-5-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

73696       11-6-80  /  California  State  implementation  plan  revision: 
Amador,  El  Dorado,  Nevada,  Placer,  and  Tuolumne 
Counties;  comments  by  1-5-81 

73971       11-7-80  /  Consideration  of  approval  of  revision  to  New 
Jersey  State  Implementation  Plan;  comments  by  1-6-81 

81069       12-9-80  /  Consideration  of  deadlines  for  revision  of 

Illinois  State  Implementation  plan;  comments  by  1-8-81 

73967       11-7-80  /  Consideration  of  revisions  to  California  State 
Implementation  Plan;  comments  by  1-6-81 

73702       11-6-80  /  Designation  of  areas  for  air  quality  planning 
purposes;  State  of  Iowa;  comments  by  1-5-81 

80558  12-5-80  /  Idaho  Implementation  Plan;  proposed  revision; 
comments  by  1-5-81 

80314  12-4-80  /  Implementation  plans;  North  Carolina:  air 
quality  surveillance  plan;  comments  by  1-5-81 

80315  12-4-80  /  Implementation  plans;  North  Carolina:  approval 
of  plan  revisions;  comments  by  1-5-81 

80319       12-4-80  /  Maine  application  for  interim  authorization, 

phase  I,  hazardous  waste  management  program;  comments 
by  1-10-81 

80559  12-5-80  /  Oregon  Implementation  Plan,  proposed  revision; 
comments  by  1-5-81 

66726       10-7-80  /  Zone-depleting  Chlorofluorocarbons;  proposed 
production  restriction;  comments  by  1-5-81 

79117       11-28-80  /  South  Carolina's  application  for  interim 

authorization,  phase  I,  hazardous  waste  management 
program;  comments  by  1-6-81 


73696 
79118 

81797 

59350 
63011 

71628 
79842 

71393 
55491 
70023 
79518 

65639 
79516 
74946 
70921 

73092 
59540 

71366 
73095 

74374 
74158 

76497 

74174 


11-6-80  /  State  Implementation  Plans;  approval  of  1982 
ozone  and  carbon  monoxide  plan  revisions  for  areas 
needing  an  attainment  date  extension;  comments  by 
1-5-81 

11-28-80  /  Tennessee's  application  for  interim 
authorization,  phase  I,  hazardous  waste  management 
program;  comments  by  1-5-81 
FEDERAL  COMMUNICATIONS  COMMISSION 
12-12-80  /  AM  stereo  broadcasting  proceeding;  comments 
byl-fl-81 

[Originally  published  at  45  FR  59350,  9-9-80] 
9-9-80  /  AM  stereophonic  broadcasting;  reply  comments 
by  1-8-81 

9-23-80  /  Cable  television  systems  and  divestiture 
requirement;  comments  by  1-8-81 
[Comment  period  extended  at  45  FR  81217, 12-10-80] 
10-20-80  /  Changes  in  Ae  corporate  structure  and 
operations  of  COMSAT;  reply  comments  by  1-9-81 
12-2-80  /  FM  broadcast  station  in  Santa  Barbara,  Calif.; 
reply  comments  period  extended  to  1-5-81 
[See  also  45  FR  28770,  4-11-80] 

10-28-80  /  FM  broadcast  station  in  South  Lake  Tahoe, 
Calif.,  table  of  assignments;  reply  comments  by  1-9-81 
8-20-80  /  FM  quadraphonic  broadcasting;  reply  comments 
by  1-9-81 

10-22-80  /  Improvements  to  UHF  television  reception; 
comments  by  1-5-81 

12-1-60  /  Inquiry  relating  to  the  Commission's  radio 
operator  licensing  program;  reply  comments  extended  to 
1-5-81 

[Originally  pubhshed  at  45  FR  54778,  8-18-80] 
10-3-80  /  Maritime  radio  services;  public  coast  stations 
operating  on  frequencies  below  27,500  kHz,  establishment 
limitation  removed;  reply  comments  by  1-9-81 
12-1-80  /,  Radio  broadcast  services  TV  channels  5  and  6 
and  FM  channels  251-300  in  the  State  of  Hawaii;  reply 
comments  by  1-9-61 

11-13-80  /  TV  broadcast  station  in  East  St.  Louis,  111.; 
changes  in  table  of  assignments;  reply  comments  by 
1-4-81 

10-27-80  /  TV  broadcast  station  in  Victoria,  Tex.,  changes 
in  table  of  assignments;  reply  comments  by  1-4-81 
HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 
Food  and  Drug  Administration — 
11_4_80  /  Canned  sardines  and  sardine-type  products; 
establishment  of  standards;  comments  by  1-5-81 
9-9-60  /  Establishment  of  conditions  under  which  over- 
the-counter  [OTC)  anthehnintic  drugs  products,  which 
destroy  pinworms,  are  generally  recognized  as  safe  and 
effective  and  not  misbranded;  reply  comments  by  1-7-81 
[Corrected  at  45  FR  65609, 10-3-80] 
10-28-80  /  Food  labeling;  net  weight  labeling 
requirements;  comments  by  1-5-81 
[Originally  published  at  45  FR  53023,  6-6-80] 
11-4-80  /  Frozen  lobsters,  rock  lobsters,  spiny  lobsters  and 
slipper  lobsters;  establishment  of  standards;  comments  by 
1-5-81 

11-7-80  /  Intent  to  amend  performance  standards  for  laser 
products;  comments  by  1-6-81 

11-7-60  /  Restrictions  on  sale,  use  and  distribution  of 
alpha-fetoprotein  test  kits;  comments  by  1-6-81 
Public  Health  Service — 

11-19-80  /  Indian  health;  revision  of  regulations; 
comments  by  1-5-81 

Health  Care  Financing  Administration — 
11-7-80  /  Clinical  laboratories:  quality  control  standards 
for  alpha-fetoprotein  test  kits;  comments  by  1-6-81 
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82675       12-16-80  /  Proposed  removal  of  revisions  to 

Massachusetts  State  Implementation;  comments  by 
1-15-61 

81608       12-11-80  /  Proposed  revision  of  the  State  Implementation 
Plan  for  Kansas;  comments  by  1-12-81 

7aAYA  t     oa^an   I  Tnvir.  aiiVtatanroo-  oianifirflnf  npu/  IIQPfl' 


82975 


68975 


Il9fti$7 


12-17-80  /  Migratory  bird  hunting  annual  regulations, 
special  procedures;  comments  by  1-16-81 
10-17-80  /  Proposed  endangered  status  and  antical  habitat 
for  the  Kentucky  cave  shrimp;  comments  by  1-15-81 

Indian  Affairs  Bureau — 

i5-iR-fln  /  Attnmev  contracts  with  Indian  tribes; 
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HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Office  of  the  Secretary — 

73454       11-4-80  /  Nondiscrimination  rules  on  basis  of  age  in 
programs  or  activities  receiving  Federal  financial 
assistance  from  HUD;  comments  by  1-5-81 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 
81081       12-9-80  /  Proposed  addition  of  national  wildlife  refuges  to 

the  list  of  open  areas  for  migratory  bird  hunting,  upland 

game  hunting  and  big  game  hunting;  comments  by  1-8-81 
66410       10-6-80  /  Proposed  threatened  status  for  the  Madison 

Cave  Isopod;  comments  by  1-5-81 

Land  Management  Bureau — 
83580       12-19-80  /  Grazing  regulations  amendments;  comments  by 

1-9-81 

Surface  Mining  and  Reclamation  Enforcement  Office — 

81526       12-10-80  /  Coal  processing  waste  banks  performance 

standards;  comments  by  1-10-81 
83544       12-19-80  /  West  Virginia  Permanent  Regulatory  Program 

(resubmitted);  comments  by  1-6-81 

INTERSTATE  COMMERCE  COMMISSION 

76718       11-20-80  /  Railroad  cost  accounting  system  compliance 
with  uniform  system  of  accounts;  comments  by  1-5-81 

81217       12-10-80  /  Railroad  cost  recovery  index,  general  rate 
increases;  comments  by  1-9-81 

NATIONAL  AERONAUTICS  AND  SPACE  ADMINISTRATION 

74499       11-10-80  /  Space  transportation  system,  insurance  and 
indemnification  of  NASA  space  vehicle  users;  comments 
by  1-9-81 

NUCLEAR  REGULATORY  COMMISSION 
73080       11-4-80  /  Electric  Utilities;  petition  for  rulemaking 
published;  comments  by  1-5-81 

PANAMA  CANAL  COMMISSION 

80313       12-4-80  /  Order  of  passage  of  vessels  through  the  Panama 
Canal;  comments  by  1-5-81 

POSTAL  SERVICE 
79104       11-28-80  /  Proposed  expansion  of  ZIP  Code  system  by 
adding  a  hyphen  and  four  new  numbers;  comments  by 
1-5-81 

RAILROAD  RETIREMENT  BOARD 
74510       11-10-80  /  Statutory  lien  where  sickness  benefits  paid; 
comments  by  1-9-81 

SECURITIES  AND  EXCHANGE  COMMISSION 

69479       10-21-80  /  Individualized  investment  management 
services;  comments  by  1-9-81 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 
80460       12-4-80  /  Commuter  pilof-in-command  operating 

experience  requirements  and  extension  of  compliance  date 
for  instrument  rating  requirement;  comments  by  1-5-81 

67283       10-9-80  /  Flight  crewmember  flight  and  duty  time 

limitations  and  rest  requirements;  reply  comments  period 

extended  to  1-10-81 

[See  also  44  FR  53316,  8-11-80] 

67103       10-9-80  /  Joint  petition  for  rulemaking  by  Transamerica 
Airlines,  Inc.  and  World  Airways,  Inc.  to  allow  certificate 
holders'  operations  to  be  conducted  under  a  flight 
.operations  control  system;  comments  by  1-7-81 

73688  11-6-80  /  Petitions  for  rulemaking,  summary  of  petitions 
received  and  dispositions  of  petitions  denied;  comments 
by  1-6-81 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and  Firearms  Bureau — 
73692       11-6-80  /  Finger  Lakes  Viticultural  Area,  establishment; 

conjments  by  1-5-81 
73692       11-6-80  /  "Tied-house"  regulations,  credit  to  retailers  in 

arrears;  comments  by  1-5-81 


Internal  Revenue  Service — 

73512       11-5-80  /  Crude  oil  windfall  tax:  tax  deposits  and  refunds 
based  on  the  net  income  limitation;  comments  by  1-5-81 

VETERANS  ADMINISTRATION 

81213       12-10-80  /  Educational  assistance  eligiblity,  character  of 
discharge;  comments  by  1-7-81 

81787       12-12-80  /  Government-furnished  headstones  or  markers; 
increase  in  payment;  comments  by  1-9-81 

81068       12-9-80  /  Payment  of  educational  assistance  allowance  to 
participants  in  the  Veterans'  Educational  Assistance 
Program  on  active  duty;  comments  by  1-7-81 

Deadlines  for  Comments  On  Proposed  Rules  for  the  Week 
of  January  11  Through  January  17, 1981 

AGRICULTURE  DEPARTMENT 

Agricultural  Marketing  Service — 

11-14-80  /  Official  Standards  of  the  U.S.  for  the  grades  of 
sea  island  cotton  and  tentative  standards  for  the 
preparation  of  long-staple  cotton;  comments  by  1-15-81 

Agricultural  Stabilization  and  Conservation  Service — 

11-21-80  /  1981  National  Marketing  quotas  for  burley 
tobacco;  comments  by  1-16-81 

[Comments  closing  date  corrected  at  45  F?  79078, 
11-26-80] 

11-14-80  /  Proposed  determinations  of  marketing  quotas 
for  the  1981-82, 1982-83  and  1983-84  marketing  years  for 
fire-cured,  dark  air-cured,  Virginia  sun-cured,  cigar-binder, 
and  cigar-filler  and  binder  tobacco,  comments  by  1-13-81 

Food  and  Nutrition  Service — 


75218 
77035 
75219 

74725 
77038 

82960 

82964 

81789 
76906 
76076 

80318 

75241 
81792 
80317 

81608 


11-12-80  /  Food  Stamp  Program;  criteria  for  authorizing 
wholesalers;  comments  by  1-12-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

11-21-80  /  Licensing  of  ocean  thermal  energy  conversion 
facilities  and  plantships;  comments  by  1-16-81 

DEFENSE  DEPARTMENT 

Defense  Investigative  Service — 

12-17-80  /  Financial  privacy;  policies  and  procedures  for 
obtaining  information  from  financial  institutions; 
comments  by  1-16-81 

ENVIRONMENTAL  PROTECTION  AGENCY 

12-17-80  /  Air  quality  implementation  plan,  New  Mexico; 
variance  for  Phelps  Dodge  Corp.,  Playas,  N.  Mex.; 
comments  by  1-16-81 

12-12-80  /  Colorado  nonattainment  area  plans;  comments 
by  1-12-81 

11-20-80  /  Guideline  for  Federal  procurement  of  cement 
and  concrete  containing  fly  ash;  comments  by  1-15-81 

11-17-80  /  Hazardous  waste  management  system; 
wastewater  treatment  tanks,  neutralization  tanks, 
containers,  transport  vehicles,  etc.;  comments  by  1-16-81 

12-4-80  /  Maryland  application  for  interim  authorization, 
phase  1;  hazardous  waste  management  program; 
comments  by  1-15-81 

11-14-80  /  Ocean  dumping,  proposed  designation  of  sites; 
comments  by  1-13-81 

12-12-80  /  Ohio  State  Implementation  Plan  for  sulfur 
dioxide;  coments  by  1-12-81 

12-4-80  /  Pennslyvania  application  for  interim 
authorization,  phase  1;  hazardous  waste  management 
program;  comments  by  1-13-81 

12-11-80  /  Proposed  revision  of  the  State  Implementation 
Plan  for  Kansas;  comments  by  1-12-81 

[Corrected  at  45  FR  84099, 12-22-80] 
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Office  of  the  Legal  Adviser— 
75687       11-17-80  /  Coordinating  and  reporting  of  international 
agreements;  comments  by  1-16-81 

[Corrected  at  45  FR  81666,  December  11, 1980] 
TRANSPORTATION  DEPARTMENT 


81249 


81249 


12-10-80  /  Mid-Atlantic  Fishery  Management  Council. 
Scientific  and  Statistical  Committee,  Philadelphia,  Pa. 
(open),  1-7-81 

12-10-80  /  North  Pacific  Fishery  Management  Council, 
Scientific  and  Statistical  Committee,  Advisory  Panel,  and 
Alaska  Board  of  Fisheries,  Seatle,  Wash,  (open),  1-5  and 
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82675       12-16-60  /  Proposed  removal  of  revisions  to 

Massachusetts  State  Implementation;  comments  by 

1-15-«1 
81608      12-11-80  /  Proposed  revision  of  the  State  Implementation 

Plan  for  Kansas;  comments  by  1-12-ai 
78970      1-26-80  /  Toxic  substances;  significant  new  uses; 

comments  by  1-12-81 

82678       12-16-80  /  Receipt  of  request  from  State  of  New  York  to 

revise  its  State  Implementation  Plan;  comments  by  1-15-81 

81793       12-12-80  /  West  Virginia  State  Implementation  Plan; 
proposed  revision;  comments  by  1-12-81 

FEDERAL  COMMUNICATIONS  COMMISSION 
46121       7-9-80  /  American  Telephone  and  Telegraph  Co.;  longterm 
cost  allocation  procedures;  comments  by  1-11-81 

79841       12-2-80  /  FM  broadcast  station  in  Ainsworth,  Nebr.; 

proposed  changes  in  table  of  assignments;  comments  by 
1-13-81 

78189  11-25-60  /  FM  broadcast  station  in  Spirit  Lake,  Iowa; 
proposed  changes  in  table  of  assignments;  comments  by 
1-13-81 

78190  11-25-80  /  FM  broadcast  station  in  Wiggins,  Miss.; 
proposed  changes  in  table  of  assignments;  comments  by 
1-13-60 

68178       10-17-80  /  Inquiry  into  the  future  role  of  low-power 

television  broadcasting  and  television  translators  in  the 

National  Telecommunications  System;  comments  by 

1-15-81 
74523       11-10-80  /  MTS  and  WATS  market  structure;  interstate 

telecommunications  services;  Alaska  submarket,  reply 

comments  extended  to  1-14-81 
82280       12-15-80  /  Overseas  Communications  Services;  Comments 

extended  to  1-16-81 

[Originally  published  at  45  FR  82280, 11-19-80) 

73718       11-6-80  /  TV  broadcast  station  in  Sierra  Vista,  Ariz., 

proposed  changes  in  table  of  assignments;  reply  comments 

by  1-12-81 

FEDERAL  TRADE  COMMISSION 

85076       12-24-80  /  Credit  practices;  comments  extended  to  1-1&-81 

[See  also  45  FR  56070,  8-22-80] 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

69128       10-17-80  /  Establishment  of  a  monograph  for  ingrown 
toenail  relief  drug  products  for  over-the-counter  human 
use;  comments  by  1-14-81 

69122       11-17-80  /  Establishment  of  monograph  for  nailbiting  and 
thumbsucking  deterrent  drug  products  for  over-the-counter 
human  use;  comments  by  1-14-81 

75229       11-14-80  /  General  biological  products  standards;  pyrogen 
test  requirements;  comments  by  1-13-81 

75226       11-14-80  /  Provisionally  listed  color  additives;  Proposal  to 

postpone  the  closing  date  for  the  provisional  list  of  certain 

color  additives;  comments  by  1-13-81 
79093       11-28-80  /  Restricted  devices;  comments  period  extended 

to  1-16-81 

[See  also  45  FR  65619, 10-3-60] 
81734       12-12-80  /  Stabilizers  and  emulsifiers  in  lowfat  and  skim 

milk;  consumer  interest  regulations;  objections  by  1-12-81 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Community  Planning  and  Development,  Office  of  the 
Assistant  Secretary — 

74940       11-13-80  /  Community  Development  Block  Grants; 

community  development  disaster  assistance  program: 
comments  by  1-12-81 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 


82975       12-17-80  /  Migratory  bird  hunting  annual  regulations, 

special  procedures;  comments  by  1-16-81 
68975       10-17-80  /  Proposed  endangered  status  and  antical  habitat 

for  the  Kentucky  cave  shrimp;  comments  by  1-15-81 

Indian  Affairs  Bureau — 
82667       12-16-80  /  Attorney  contracts  with  Indian  tribes; 

Payments  of  tribal  attorney  fees  with  appropriated  funds; 

comments  by  1-15-81 

[Corrected  at  45  FR  84088, 12-22-80] 
81781       12-12-80  /  Grants  under  Indian  Child  Welfare  Act; 

comments  by  1-12-61 

Mines  Bureau — 
82669       12-16-80  /  Revision  of  provisions  for  purchases  of  helium 

by  Federal  agencies;  comments  by  1-15-81 

National  Park  Service — 
82278       12-15-80  /  Gulf  Islands  National  Seashore;  Off-road 
vehciles;  comments  by  1-14-81 

INTERNATIONAL  TRADE  COMMISSION 
82957       12-17-80  /  Ethics  rules,  proposed  amendments;  comments 

by  1-15-81 

INTERSTATE  COMMERCE  COMMISSION 
85133       12-24-60  /  Improvement  of  trailer  on  flatcar  and  container 

on  flatcar  service  regulations;  comments  by  1-12-81 

LABOR  DEPARTMENT 

Employment  and  Training  Administration — 
81768       12-12-80  /  Grant  awards;  migrant  and  other  seasonally 
employed  farmworkers  program  under  Comprehensive 
Employment  and  Training  Act;  comments  by  1-12-81 

Office  of  the  Secretary — 
81785       12-12-60  /  Labor  standards  for  Federal  service  contracts; 
comments  by  1-12-61 

NUCLEAR  REGULATORY  COMMISSION 
75536       11-14-80  /  Fracture  toughness  requirements  for  nuclear 

power  reactors;  comments  by  1-13-81 

[Corrected  at  45  FR  77450, 11-24-80] 
79820       12-2-80  /  Intent  to  prepare  environmental  impact 

statement  for  reactor  siting  criteria;  comments  by  1-16-81 
79492       12-1-80  /  Searches  of  individuals  at  Power  Reactor 

facilities;  comments  by  1-15-81 

POSTAL  SERVICE 
81787       12-12-80  /  Enclosures  with  special  fourth-class  matter; 
amendments  to  Domestic  Mail  Manual;  comments  by  . 
1-11-81 

RAILROAD  RETIREMENT  BOARD 
78704       11-26-60  /  Annuities  under  the  Railroad  Retirement  Act; 
comments  by  1-12-  81 

SECURITIES  AND  EXCHANGE  COMMISSION 
70890       10-27-80  /  Equity  securities;  purchases  by  issuer  and 

others;  comments  by  1-15-81 
83259       12-18-60  /  Exemption  from  registration  of  interests  and 

participations  in  certain  H.R.  10  plans;  comments  by 

.1-14-81 
69911       10-22-80  /  Net  capital  requirement  for  brokers  and 

dealers;  comments  by  1-15-81 
69915       10-22-60  /  Net  capital  requirements  for  brokers  and 

dealers;  comments  by  1-15-81 
69909       10-22-80  /  Proposed  comprehensive  revision  to  system  for 

registration  of  securities  offerings;  comments  by  1-15-81 

STATE  DEPARTMENT 

75687       11-17-80  /  International  agreements,  coordination  and 
reporting;  comments  by  1-16-81 

Consular  Affairs  Bureau — 
81778       12-12-80  /  Change  in  fees  for  consular  services;  comments 
by  1-12-61 
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National  Institutes  of  Health— 
79386      11-28-80  /  Recombinant  DNA  Advisory  Committee, 
Bethesda,  Md.  (partially  open).  1-8-81 

80357       12-4-80  /  Recombinant  DNA  Advisory  Committee, 
Working  Group.  Bethesda,  Md.  (open),  1-7-81 


NUCLEAR  REGULATORY  COMMISSION 
79955      12-2-80  /  Screening  Committee  for  Technical  Vacancies 

on  the  Atomic  Safety  and  Licensing  Board  Panel  (closed), 

1-6-61 
84181       12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Washinoton,  D.C.  (partially  open).  1-8  through  1-10-81 
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Office  of  the  Legal  Adviser— 
75687       11-17-80  /  Coordinating  and  reporting  of  international 
agreements;  comments  by  1-16-61 

[Corrected  at  45  FR  81666,  December  11, 1980] 

TRANSPORTATION  DEPARTMENT 

Coast  Guard — 

77439       11-24-80  /  Casualty  reporting  requirements  for  vessels; 
comments  by  1-15-61 

81607       12-11-80  /  Drawbridge  operation  regulations;  Skull  Creek, 
S.C;  comments  by  1-12-81 

Federal  Aviation  Administration — 

75138       11-13-80  /  Air  carrier;  carry-on  baggage;  accessible 
storage  of  flexible  travel  canes  carried  by  blind 
passengers;  comments  by  1-12-81 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco,  and  Firearms  Bureau — 

74942       11-13-60  /  Multivantage  dates  under  the  labeling  and 

advertising  regulations  for  wine  under  the  Federal  Alcohol 
Administration  Act;  comments  by  1-12-81 

Internal  Revenue  Service — 

f5695       11-17-80  /  Foreign  oil  and  gas  taxes;  limitation  on  foreign 
tax  credit;  comments  by  1-16-81 

75695       11-17-60  /  Foreign  taxes,  credibility;  comments  by  1-16-81 

75709       11-17-80  /  Limited  liability  companies,  classification, 
comments  by  1-16-81 

75692       11-17-60  /  Oil  and  gas  not  considered  taxes;  payments  to 
foreign  counties;  comments  by  1-16-81 

75231       11-14-60  /  Windfall  profit  tax;  Clarification  of  rules 

relating  to  base  prices  of  Tier  2  and  Tier  3  oil;  comments 
by  1-13-81 

WATER  RESOURCES  COUNCIL 

76701       11-20-80  /  Protection  and  management  of  historic  and 
cultural  environment;  comments  by  1-12-81 

Next  Week's  Meetings: 

AGRICULTURE  DEPARTMENT 

80852       12-6-60  /  Written  contracts  for  the  motor  transportation  of 
exempt  agricultural  commodities,  Newark,  N.J.  (open), 
1-5-81 

ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 

79204       11-28-80  /  Humanities  Panel,  Washington,  D.C.  [closed), 
1-8-81 

81133       12-9-80  /  Humanities  Panel,  Washington,  D.C.  (closed), 
1-6-81 

81904       12-12-80  /  Humanities  Panel,  Washington,  D.C.  (closed), 
1-5  and  1-6,  1-8  and  1-9-81 

83068       12-17-60  /  National  Council  on  the  Arts,  Media  Arts  Panel 
(Film/Video  Production),  Washington,  D.C  [closed),  1-5 
through  1-7-81 

83068       12-17-60  /  National  Council  on  the  Arts,  Special  Projects 
Panel  (Inter-Arts  Program],  Washington,  D.C.  (partially 
open),  1-5  and  1-6-81 

CIVIL  RIGHTS  COMMISSION 

82687       12-16-80  /  New  Jersey  Committee  press  conference  on 
domestic  violence,  Newark,  N.J.  (open)  1-8-81 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration — 

81803       12-12-80  /  Gulf  of  Mexico  Fishery  Management  Council, 
Metairie,  La.  (open),  1-7-81 

81249       12-10-80  /  Mid-Atlantic  Fishery  Management  Council,  Surf 
Clam/Ocean  Quahog  Resources  Subpanel,  Dover.  Del. 
(open),  1-9-81 


81249  12-10-80  /  Mid-Atlantic  Fishery  Management  Council. 
Scientific  and  Statistical  Committee,  Philadelphia,  Pa. 
(open),  1-7-81 

81249       12-10-80  /  North  Pacific  Fishery  Management  Council, 

Scientific  and  Statistical  Committee,  Advisory  Panel,  and 
Alaska  Board  of  Fisheries,  Seatle,  Wash,  (open),  1-5  and 
1-6-81 

[Changed  at  45  FR  84115, 12-22-80] 

Office  of  the  Secretary — 

84841       12-23-80  /  Commerce  Technical  Advisory  Board, 
Washington,  D.C,  1-6-81 

DEFENSE  DEPARTMENT 

Army  Department — 

82986       12-17-80  /  Army  Science  Board,  Washington.  D.C.  (open), 
1-8  and  1-9-81 

Office  of  the  Secretary — 

78194       11-25-80  /  Wage  Committee,  Washington,  D.C.  (partially 
open),  1-6-81 

EDUCATION  DEPARTMENT 

National  Advisory  Council  on  Indian  Education — 

81645       12-11-60  /  Meeting,  Washington,  D.C.  (open),  1-9  and 
1-10-81 

ENERGY  DEPARTMENT 

84844       12-23-80  /  Radioactive  Waste  Management  State  Planning 
Council,  Phoenix,  Ariz,  (open),  1-8  and  1-9-81 
Energy  Research  Office — 

84138       12-22-80  /  Energy  Research  Advisory  Board.  Direct  Heat 
Subpanel,  Burlingame,  Calif,  (open),  1-9-61 

Federal  Energy  Regulatory  Commission — 

81211       12-10-60  /  Natural  Gas  Policy  Act  of  1978;  alternative  fuel 
price  ceilings  for  incremental  pricing,  Washington,  D.C, 
1-6-81 

[See  also  45  FR  74505, 11-10-80] 

80125       12-3-80  /  Natural  Gas  Policy  Act  1978;  alternative  fuel 
price  ceilings  for  incremental  pricing;  informal  technical 
conference,  Washington,  D.C,  1-6-61 

[See  also  45  FR  74505, 11-10-80] 

ETHICAL  PROBLEMS  IN  MEDICINE  AND  BIOMEDICAL  AND 
BEHAVIORAL  RESEARCH,  PRESIDENTS  COMMISSION  FOR 
THE  STUDY  OF 

81907  12-12-80  /  Compensation  of  subjects  injured  in  research, 
et  al.,  Washington,  D.C.  (open),  1-9  and  1-10-81 

FEDERAL  COMMUNICATIONS  COMMISSION 
80902       12-8-80  /  Radio  Broadcasting  Advisory  Committee, 

Technical  and  Allocations  Subgroups,  Washington,  D.C. 
(open),  1-6-81 

83328       12-18-80  /  Radio  Technical  Commission  for  Marine 
Services,  Washington,  D.C.  (open),  1-7-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration — 
85158       12-24-80  /  Community  Alcoholism  Services  Review 
Committee,  Bethesda,  Md.  (partially  open),  1-10  and 
1-11-81 

Centers  for  Disease  Control — 

83330       12-18-80  /  Alpha-Fetoprotein  Work  Group,  Atlanta,  Ga. 
(open),  1-8  and  1-9-81 

80906  12-8-80  /  Work  Group  on  Tuberculosis  Therapy,  Atlanta, 
Ga.  (open),  1-8  and  1-9-61 

[Date  corrected  at  45  FR  81262.  12-10-80  and  at  45  FR  - 
83331,  12-18-60] 

Human  Development  Services  Office — 

84153  12-22-80  /  White  House  Conference  on  Aging,  Technical 
Committee  on  Age — Intergrated  Society:  Implications  for 
Governmental  Structure.  Washington.  D.C  (open).  1-8-81 
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76906 


80316 
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ENVIRONMENTAL  PROTECTION  AGENCY 

11-26-80  /  Beverage  can  surface  coating  industry, 
Research  Triangle  Park,  N.C,  1-6-81 

11-20-80  /  Guideline  for  Federal  procurement  of  cement 
and  concrete  containing  fly  ash,  Washington,  D.C,  1-8-81 
12-4-80  /  Intent  to  promulgate  a  maintenance  of  pay 


H.R.  6796  /  Pub.  L.  96-583  To  amend  and  extend  title  VII  of  the 
Comprehensive  Employment  and  Training  Act  (Dec.  23, 
1980;  94  Stat.  3375)  Price  $1. 

H.R.  7682  /  Pub.  L.  96-584    To  amend  title  1 0,  United  States  Code, 
to  provide  greater  flexibility  for  the  Armed  Forces  in  ordering 
Reserves  to  active  duty,  and  for  other  purposes  (Dec.  23, 


Xll 
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79386 

80357 

83172 


85159 
83677 

82474 

81890 
83332 
83332 
83332 
81672 
79172 
82366 
81129 
83332 
81129 
81673 

80190 

81892 
21273 
80853 

83069 


National  Institutes  of  Health— 

11-28-80  /  Recombinant  DNA  Advisory  Committee, 

Bethesda,  Md.  (partially  open),  1-8-81 

12-4-80  /  Recombinant  DNA  Advisory  Committee, 

Working  Group.  Bethesda,  Md.  (open),  1-7-81 

Office  of  the  Secretary— 

12-17-80  /  Adoption  Assistance  and  Child  Welfare  Act  of 

1980,  implementation;  demonstration  project  assisting 

those  wishing  to  comment  on  proposed  regulations: 

Boston,  Mass.,  1-9-81,  and  Atlanta,  Ga.,  1-9-81  (both 

sessions  open) 

Public  Health  Service — 

12-24-80  /  Health  Care  Technology  National  Council, 

Criteria  Subcommittee,  New^  York,  N.Y.  (open),  1-9-81 

INTERGOVERNMENTAL  RELATIONS  ADVISORY  COMMISSION 
12-19-80  /  Grants  policymaking  meeting,  Chicago,  111. 
(open),  1-8  and  1-9-81 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service— 

12-15-80  /  Chihuahua  Chub,  Silver  City.  N.  Max.  (open). 

1-6-81 

Land  Management  Bureau — 

12-12-80  /  Carson  City  District  Multiple  Use  Advisory 

Council,  Carson  City.  Nev.  (open),  1-9-81 

12-18-80  /  Minnesota  Land  Use  Planning.  Fergus  Falls, 

Minn,  (open),  1-6-81 

12-18-80  /  Miimesota  Land  Use  Planning.  International 

Falls,  Minn,  (open),  1-5-81 

12-18-80  /  Minnesota  Land  Use  Planning,  St.  Paul,  Minn. 

(open),  1-8-81 

12-11-80  /  Multiple  Use  Advisory  Council.  Ely,  Nev. 

(open),  1-6-81 

11-28-80  /  Phoenix  District  Multiple  Use  Advisory 

Council,  Phoenix,  Ariz,  (open),  1-9-81 

12-15-80  /  Rock  Springs  District  Advisory  Council.  Rock 

Springs,  Wyo.  (open),  1-8-81 

12-9-80  /  Arizona  Ship  District  Multiple  Use  Advisory 

Council.  St.  George,  Utah  (open),  1-8-81 

12-18-80  /  Minnesota  Land  Use  Planning.  Brainerd.  Minn. 

(open),  1-7-81 

12-9-80  /  Multiple  Use  Advisory  Council,  Moab.  Utah 

(open).  1-9-81 

12-11-86  /  Salt  Lake  District  Office,  Utah;  Preparation  of 

Box  Elder  County  Resource  Management  Plan,  Brigham 

City,  Utah  (open),  1-&-81 

12-3-80  /  Yuma  District  Multiple  Use  Advisory  Council. 

Yuma,  Ariz,  (open),  1-8  and  1-9-81 

[See  also  45  FR  73807, 11-&-80] 

National  Park  Service — 

12-12-80  /  Santa  Monica  Mountains  National  Recreation 

Area  Advisory  Commission,  Ventura,  Calif,  (open).  1-6-81 

Office  of  the  Secretary — 

12-10-80  /  Regional  Oil  Shale  Coal  Team,  Denver.  Colo. 

(open),  1-6-81 

INTERSTATE  COMMERCE  COMMISSION 

12-8-80  /  Written  contracts  for  the  motor  transportation  of 
exempt  agricultural  commodities,  Newark,  N.J.  (open). 
1-5-81 

NATIONAL  SCIENCE  FOUNDATION 

12-17-80  /  Social  and  Economic  Science  Advisory 
Committee,  Executive  Committee,  Washington,  D.C. 
(closed).  1-0  and  1-10-81 
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84184 

84184 

79955 

83734 

83375 
75040 
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NUCLEAR  REGULATORY  COMMISSION 

12-2-80  /  Screening  Committee  for  Technical  Vacancies 

on  the  Atomic  Safety  and  Licensing  Board  Panel  (closed), 

1-6-81 

12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Washington,  D.C.  (partially  open),  1-8  through  1-10-81 

12-22-80  /  Reactor  Safeguards  Advisory  Committee,  Metal 

Components  Subcommittee,  Washington,  D.C.  (open), 

1-7-81 

12-22-80  /  Reactor  Safeguards  Advisory  Committee,  NRC 

Safety  Research  Program  Subcommittee,  Washington,  D.C. 

(open),  1-7-81 

12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Regulatory  Activities  Subcommittee,  Washington,  D.C. 

(open),  1-6-81 

12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Safety  Philosophy.  Technology  and  Criteria  Subcommittee, 

Washington,  D.C.  (open),  1-6-81 

12-22-80  /  Reactor  Safeguards  Advisory  Committee, 

Sequoyah  Nuclear  Plant  Subcommittee,  Washington,  D.C. 

(open),  1-6-81 

12-2-80  /  Screening  Committee  for  Lawyer  Vacancies  on 

the  Atomic  Safety  and  Licensing  Board,  Bethesda,  Md. 

(closed),  1-7-81 

SOCIAL  SECURITY  NATIONAL  COMMISSION 

12-19-80  /  Meeting  to  discuss  drafts  for  final  report. 
Washington,  D.C.  (open),  1-6  and  1-7-81 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 

12-18-80  /  Alternative  Separation  Concepts,  Atlantic  City, 

N.J.  (open),  1-7-81 

11-13-80  /  Alternative  Strategies  for  the  Implementation  of 

Microwave  Landing  Systems,  El  Segundo,  Calif.,  l-S-81; 

Denver,  Colo.,  1-7-81;  Rosemont,  111.,  1-9-81  (all  sessions 

open) 

National  Highway  Traffic  Safety  Administration— 

12-22-80  /  Biomechanics  Advisory  Committee, 
Washington,  D.C.  (open),  1-8-81 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency— 

12-8-80  /  Fair  housing  lending  enforcement,  Washington 

D.C.  (open),  1-7-81 

VETERANS  ADMINISTRATION 

12-16-80  /  Wage  Committee,  Washington,  D.C.  (closed), 
1-8-81 


76980 


76906 


Next  Week's  Public  Hearings 

COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric  Administration— 
77038       11-21-80  /  Licensing  of  ocean  thermal  energy  conversion 
facilities  and  plantships,  Washington,  D.C,  1-7-81 

Office  of  the  Secretary — 
83306       12-18-80  /  National  Voluntary  Laboratory  Accreditation 
Program;  acoustical  testing  services;  Washington,  D.C, 
1-9-81 

ENERGY  DEPARTMENT 

Economic  Regulatory  Administration — 
84920       12-23-80  /  Amendments  to  propane  pricing  regulations, 
Washington,  D.C,  1-7-81 
Western  Area  Power  Administration — 

60349       12-4-80  /  Compliance  with  Title  II  of  the  Public  Utility 
Regulatory  Pohcies  Act,  Denver,  Colo.,  1-6-81 


ENVIRONMENTAL  PROTECTION  AGENCY 

11-26-80  /  Beverage  can  surface  coating  industry, 
Research  Triangle  Park.  N.C..  1-6-81 

11-20-80  /  Guideline  for  Federal  procurement  of  cement 
and  concrete  containing  fly  ash.  Washington,  D.C,  1-8-81 

80316  12-4-80  /  Intent  to  promulgate  a  maintenance  of  pay 
provision  as  part  of  the  Idaho  State  Implementation  Plan, 
Kellogg,  Idaho.  1-6-81 

80319       12-4-80  /  Maine  application  for  interim  authorization, 

phase  1,  hazardous  waste  management  program,  Portland, 
Maine,  1-5-81 

80318       12^1-80  /  Maryland  application  for  interim  authorization, 
phase  1;  hazardous  waste  management  program. 
Baltimore.  Maryland,  1-8-81 

80317  12-4-80  /  Pennsylvania  application  for  interim 
authorization,  phase  1;  hazardous  waste  management 
program,  Harrisburg.  Pa.,  1-6-81 

79390       11-28-80  /  Standards  of  performance  for  new  stationary 
sources,  Research  Triangle  Park,  N.C.  1-9-81 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 
81127       12-9-80  /  Consideration  of  proposed  wilderness 

designation  of  Scab  Creek  Area,  Sublette  County.  Rock 
Springs  District,  Wyo.,  Pinedale,   Wyo..  1-6-81 

Surface  Mining  Reclamation  and  Enforcement  Office — 
84824       12-23-80  /  Resubmitted  Utah  permanent  regulatory 

program,  Salt  Lake  City,  Utah,  1-7-81 
83544       12-19-80  /  West  Virginia  Permanent  Regulatory  Program 

(resubmitted),  Charleston,  W.  Va.,  1-5-81 

TRANSPORTATION  DEPARTMENT 

Federal  Aviation  Administration — 

80295  12-4-80  /  Issuance  of  airman  medical  certificates  for 
certain  conditions,  Washington,  D.C,  1-6  and  1-7-80 
Office  of  the  Secretary — 

83252       12-18-80  /  Special  Air  Traffic  Rules  and  Airport  Traffic 
Patterns  Slot  Allocation  at  Washington  National  Airport, 
Washington,  D.C,  1-8-81 

TREASURY  DEPARTMENT 

Internal  Revenue  Service — 
80837       12-8-80  /  Imputed  interest  rates,  Washington,  D.C.  1-6-81 

List  of  Public  Laws 

Last  Listing  December  30, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent 
of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.R.  7709  /  Pub.  L.  96-578    To  amend  the  Tariff  Schedules  of  the 

United  States  to  increase  the  quantity  of  cigarettes  that  may 
be  accorded  duty-free  treatment  if  acquired  in  the  Insular 
possessions  and  entered  by  returning  United  States 
residents  (Dec.  23, 1980;  94  Stat,  3358)  Price  $1. 

H.R.  7626  /  Pub.  L.  96-579    Military  Pay  and  Allowances  Benefits 
Act  of  1980  (Dec.  23,  1980;  94  Stat.  3359)  Price  $1.25. 

H.R.  8195  /  Pub.  L.  96-582  To  amend  the  Railroad  Retirement  Act 
of  1974  to  extend  certain  cost-of-living  increases  (Dec.  23, 
1980;  94  Stat.  3374)  Price  $1. 

S.  1985  /  Pub.  L.  96-581     To  authorize  the  Secretary  of  Agriculture 
to  convey  certain  lands  in  the  State  of  Arizona,  to  authorize 
the  Secretary  of  the  Interior  to  convey  certain  interests  in 
lands  in  the  State  of  Arizona,  to  amend  the  Act  of  March  14, 
1978  (92  Stat.  154),  and  for  other  purposes  (Dec.  23,  1980; 
94  Stat.  3371)  Price  $1. 

S.  3096  /  Pub.  L.  96-580    To  amend  the  Wild  and  Scenic  Rivers  Act 
to  authorize  the  acquisition  of  certain  lands  in  Douglas 
County,  Wisconsin  (Dec.  23,  1980;  94  Stat.  3370)  Price  $1. 


H.R.  6796  /  Pub.  L  96-583  To  amend  and  extend  title  VII  of  the 
Comprehensive  Employment  and  Training  Act  (Dec.  23, 
1980;  94  Stat.  3375)  Price  $1 . 

H.R.  7682  /  Pub.  L.  96-584    To  amend  title  1 0,  United  States  Code, 
to  provide  greater  flexibility  for  the  Armed  Forces  in  ordering 
Reserves  to  active  duty,  and  for  other  purposes  (Dec.  23, 
1980;  94  Stat.  3377)  Price  SI. 

H.R.  7814  /  Pub.  L  96-585    To  designate  certain  lands  of  the  Fire 
Island  National  Seashore  as  the  "Otis  Pike  Fire  Island  High 
Dune  Wilderness",  and  for  other  purposes  (Dec.  23,  1980; 
94  Stat.  3379)  Price  $1 . 

H.R.  7306  /  Pub.  L  96-586    To  provide  for  the  orderly  disposal  of 
certain  Federal  lands  in  Nevada  and  for  the  acquisition  of 
certain  other  lands  In  the  Lake  Tahoe  Basin,  and  for  other 
purposes  (Dec.  23,  1980;  94  Stat.  3381)  Price  $1. 

S.  1 142  /  Pub.  L  96-587    Authorizing  appropriations  to  the  Secretary 
of  the  Interior  for  services  necessary  to  the  nonperforming 
arts  functions  of  the  John  F.  Kennedy  Center  for  the 
Performing  Arts,  and  for  other  purposes  (Dec.  23,  1 980;  94 
Stat.  3387)  Price  $1. 

Documents  Relating  to  Federal  Grant  Programs 

This  is  a  list  of  documents  relating  to  Federal  grant  programs  which 
were  published  in  the  Federal  Register  during  the  previous  week. 

RULES  GOING  INTO  EFFECT 

84998       12-24-80  /  EPA— Grants  for  construction  of  treatment 
works;  Clean  Water  Acts  effective  12-16-80 

84037  12-22-80  /  DOT/NHTSA— Highway  Safety  innovative 
project  grants  program;  effective  12-22-80 

DEADLINES  FOR  COMMENTS  ON  PROPOSED  RULES 

85082       12-24-80  /  ED— Education  of  handicapped  children- 
Implementation  of  the  Handicapped  Act; 
Nondiscrimination  on  the  basis  of  handicap  in  programs 
and  activities  receiving  or  benefiting  from  Federal 
financial  assistance;  comments  by  2-9-81 

APPUCATIONS  DEADLINES 

84195       12-22-80  /  DOT/NHTSA— Safety  innovative  project 
grants  program;  preapplications  accepted  until  2-1-81 

85145       12-24-80  /  ED — College  library  resources  program;  apply 
by  3-23-81 

85144       12-24-80  /  ED — Library  Career  training  program;  apply  by 
3-2-81 

85144       12-24-80  /  ED — Strengthening  research  library  resources 
program;  apply  by  3-16-81 

84843       12-23-80  /  ED — State  educational  agencies;  special  needs 
of  migratory  children;  apply  by  4-15-81 

84843       12-23-80  /  ED— State  Student  Incentive  Grant  (SSIG) 
Program;  apply  by  1-26-81 

84154  12-22-80  /  HHS/Sec'y— Poverty  Research  Center  grant 
appHcations;  apply  by  2-16-81 

APPLICATIONS  DEADUNES 

84898       12-23-80  /  Labor/ETA— Comprehensive  Employment  and 
Training  Act  programs;  youth  community  conservation 
and  improvement  projects  and  employment  and  training 
programs;  members  of  migrant  and  other  seasonally 
employed  farmworker  families;  preapply  by  1-9-81 

MEETINGS 

85158       12-24-80  /  HHS/ADAMHA— Community  Alcoholism 

Service  Review  Committee.  Bethesda,  Md.  (partially  open), 
1-10  and  1-11-80 

85158       12-24-80  /  HHS/ADAMHA— Mental  Health  Small  Grant 
Review  Committee,  Washington.  D.C.  (partially  open), 
1-29  through  1-31-81 
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85158       12-24-80  /  HHS/ADAMHA— Psychiatry  Education 

Review  Committee,  Rockville,  Md.  (partially  open).  1-28 

through  1-30-81 

OTHER  ITEMS  OF  INTEREST 
84768       12-23-80  /  ED — College  Work-Study;  supplemental 

educational  opportunity  grant;  annual  revision  of  sample 
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85158       12-24-80  /  HHS/ADAMHA— Psychiatry  Education 

Review  Committee,  Rockville,  Md.  (partially  open),  1-28 

through  1-30-81 

OTHER  ITEMS  OF  INTEREST 
84768       12-23-80  /  ED — College  Work-Study;  supplemental 

educational  opportunity  grant;  annual  revision  of  sample 

cases  and  benchmark  Rgures 
84058       12-22-80  /  ED — Education  Department  General 

Administrative  Regulations  (EDGAR) — Grant  programs 

without  specinc  regulations 
85422       12-24-60  /  ED — Library  career  training  program  (Title  II— 

BHEA) 
85430       12-24-80  /  ED — Strengthening  research  library  resources 

program  (Title  II-C  HEA) 
84147       12-22-80  /  FMCS— Labor-Management  Cooperation 

Program;  comments  by  1-18-81 
84899       12-23-80  /  Labor/ETA— Employment  transfer  and 

business  competition  determinations;  list  of  applications 

Tiled 


THE  FEDERAL  REGISTER:  WHAT  IT  IS 
AND  HOW  TO  USE  IT 


FOR:        Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 
WHO:       The  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  2%  hours) 

to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  Federal  Register 
and  the  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to 

information  necessary  to  research  Federal 
agency  regulations  which  directly  affect 
them,  as  part  of  the  General  Services 
Administration's  efforts  to  encourage  public 
participation  in  Government  actions.  There 
will  be  no  discussion  of  specific  agency 
regulations. 

WHEN:     January  16  and  30;  February  13  and  27;  at  9  a.m. 
(identical  sessions). 

WHERE:  Office  of  the  Federal  Register,  Room  9409, 
1100  L  Street  ^4W.,  Washington,  D.C. 

RESERVATIONS:  Call  King  Banks.  Workshop 
Coordinator,  202-523-5235. 
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Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 
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The  Federal  Register,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and 
final  regulations.  It  is  the  tool  to  use  to  participate  in 
the  rulemaking  process  by  commenting  on  the 
proposed  regulations.  And  it  keeps  people  up  to  date 
on  the  Federal  regulations  currently  in  effect. 

The  Federal  Register  contains  many  reader's  aids- 
Highlights,  Grant  information,  list  of  hearings  and 
Sunshine  meetings— which  simplify  the  user's  job. 

The  Code  of  Federal  Regulations  (CFR)  contains 
the  annual  codification  of  the  final  regulations  printed 
in  the  Federal  Register.  Each  of  the  50  titles  is 
updated  annually. 


Subscription  Prices: 

Federal  Register 

One  year:  $75  domestic;  $145  foreign 
Six  months:  $45  domestic;  $90  foreign 

Code  of  Federal  Regulations 

One  year:  $450  domestic;  $565  foreign 
Single  volumes:  Individually  priced. 
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Credit 
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86672         Part  II— CFR: 

Approved  Incorporations  by  Reference  in  Titles  1-16 
and  Title  46 


86694         Part  III— EPA: 

Noise  Emission  Standards  for  Transportation 
Equipment;  Motorcycles  and  Motorcycle  Exhaust 
Systems;  Final  Rule 

86732  Part  IV— EPA: 

Noise  Emission  Standards  for  Transportation 
Equipment;  Additional  Testing  Requirements  for 
Motorcycles  and  Motorcycle  Exhaust  Systems; 
Proposed  Rulemaking 

86736  Part  V— ICC: 

Motor  Carrier  Rate  Bureaus;  Tariffs  Containing  Joint 
Rates  and  Through  Routes;  Freight  Forwarder 
Contract  Rates;  Elimination  of  Gateway  Restrictions 
and  Circuitous  Route  Limitations;  Removal  of 
Restrictions  From  Authorities  of  Motor  Carriers  of 
Property;  Intercorporate  Hauling  Reform;  Lease  of 
Equipment  and  Drivers  to  Private  Carriers; 
Interpretation— Intercorporate  Hauling;  Applications 
and  Acceptable  Forms  of  Request  for  Operating 
Authority 


86812  Part  VI— HHS/HDSO/HCFA: 

Foster  Care 


86854  Part  VII— ED: 

Student  Assistance  General  Provisions;  Final 
Regulations  and  Request  for  Comments 


86872  Part  VIII— ED: 

International  Education  Programs;  Final  Regulations 
and  Request  for  Comments 


86886  Part  IX— ED: 

Institutional  Grants  for  Graduate  and  Professional 
Study;  Proposed  Rulemalcing 


86890  Part  X— ED: 

Law  School  Clinical  Experience  Program;  Proposed 
Rulemaking 


86894  Part  XI— ED: 

Educational  Opportunity  Centers  Programs;  Proposed 
Rulemaking 


86900  Part  XII— ED: 

Special  Services  for  Disadvantaged  Students  Program 


86908  Part  XIII— ED: 

Talent  Search  Program 


86914  Part  XIV— ED: 

Upward  Bound  Program 


CONTINUED  INSIDE 


Wednesday 
December  31,  1980 


y 


86922         Part  XV— ED: 

Training  Program  for  Special  Programs  Staff  and 
Leadership  Personnel 

36928         Part  XVI— ED: 

National  Graduate  Fellows  Program 

86932         Part  XVII— ED: 

Cooperative  Education  Program 

86946         Part  XVIII— EPA: 

Control  of  Air  Pollution  From  Aircraft;  Standards 
Amended 

369S0         Part  XIX— OMB/FPPO: 

Research  and  Development  Procurement,  Control  of 
Management  Systems  and  Data  Required  of 
Contractors;  Proposed  Policy  Letters 


Part  XX— EPA: 

Hazardous  Waste  Management  System:  Storage  by 
Transporters;  Shipments  From  Treatment,  Storage,  or 
Disposal  Facilities;  Transportation  by  Rail 


86976         Part  XXI— DOE: 

Procedures  for  Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and  Extensions 


Part  XXII— DOE-WAPA: 

Colorado  River  Storage  Project;  Order  Confirming, 
Approving,  and  Placing  Increased  Power  Rates  in 
Effect  on  an  Interim  Basis 


87002  Part  XXIII— USDA/AMS: 

Regulations  and  Policy  Statements  Under  the  Packers 
and  Stockyards  Act 


Part  XXIV— CAB: 

Pre-Filing  Tariff  Approwa)  Procedures  and  Specjall 

Tariff  Permission 
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Part  II 

Office  of  the  Federal 
Register 

Approved  Incorporations  by  Reference  in 
Titles  1>16  and  Title  46 

Title  7       Chapter  I,  Agricultural  Marketing  Service, 
Department  of  Agriculture 
Chapter  III,  Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture 

Chapter  IX,  Agricultural  Marketing  Service, 
Department  of  Agriculture  / 

Chapter  XVII,  Rural  Electrification 
Administration,  Department  of  Agriculture 
Chapter  XXVIII,  Food  Safety  and  Quality 
Service,  Department  of  Agriculture 

Title  9  Chapter  I,  Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture 

Chapter  III,  Food  Safety  and  Quality 
Service,  Department  of  Agriculture 

Title  10     Chapter  I,  Nuclear  Regulatory  Commission 
Chapter  II,  Department  of  Energy 

Title  12  Chapter  VII,  National  Credit  Union 
Administration 

Title  13     Chapter  I,  Small  Business  Administration 

Title  14     Chapter  I,  Federal  Aviation  Administration, 
Department  of  Transportation 

Title  16     Chapter  II,  Consumer  Product  Safety 
Commission 

Title  46     Chapter  I,  Coast  Guard,  Department  of 
Transportation 
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Association  of  Offidat  Seed  Analysts  (.AOS.^) 
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Seed  Standardization  Branch.  Rm.  213    Bide    30ti  Aertcultural  Rp- 
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OFFICE  OF  THE  FEDERAL  REGISTER 

1  CFR  Part  51 

Approval  of  incorporations  by 
Reference 

agency;  Office  of  the  Federal  Register. 
ACTION;  Approval  of  incorpcratiois  b> 
reference. 

SUMMARY:  The  Director  of  the  Federal 
Register  has  received  requests  from 
several  agencies  to  approve  materials 
incorporated  by  reference  into  Titles  1 
i;hrcugh  16  of  the  Code  of  Federal 
Regulaiior's  [CFR).  This  document 
contams  a  table  of  items  that  have  been 
approved  by  the  Director  for  Titles  1 
'.hro'jgh  16  js  well  as  some  material  for 
1  itle  46  of  the  CFR. 

EFFECTIVE  DATE:  The  Director  approves 
the  following  incorporations  by 
reference  for  one  year  effective  January 
I,  1981,  unless  otherwise  noted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rose  Anne  Lawson.  (202)  523-4534. 
SUPPLEMENTARY  INFORMATION: 

Authority 

Each  agency  that  wishes  material 
incorporated  by  reference  in  the  CFR  to 
remain  effective  must  annually  submit 
to  the  Director  a  list  of  that  material  and 
che  date  of  the  applicable  edition  (1  CFR 
51.13). 

The  materials  included  on  the  table 
below  are  incorporated  by  reference  in 
the  CFR  under  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  These  procedures  provide  that 
n^aterial  approved  for  incorporated  by 
reference  by  the  Director  of  the  Federal 
Register  has  the  same  legal  status  as  if  it 
were  published  in  full  in  the  Federal 
Register. 

Availability 

Before  an  agency  may  incorporate  by 
reference  any  material  into  the  Code  of 
Federal  Regulations,  it  must  make  the 
material  reasonably  available  to  the 
class  or  persons  affected  by  it. 

Agencies  have  indicated  where  each 
item  included  in  the  table  may  be 
obtained.  The  materials  approved  for 
incorporation  by  reference  are  available 
for  inspection  and  copying  at  the  Office 
of  the  Federal  Register,  1100  L  Street, 
N\V,  Washington,  D.C.  (202)  633-6930. 

Amendments 

If  the  producer  of  materials  approved 
for  incorporation  by  reference  changes 
or  updates  the  material  and  the  agency 
wishes  to  enforce  the  changed  or 
updated  version,  the  agency  must 
publish  an  amendatory  document  in  the 
Federal  Register  indicating  that  the 
material  is  amended.  The  agency  also  is 


responsible  for  nick.rig  dv.s  .r.aterial 
fc'isonably  available  to  the  affected 
pub'lc,  and  mi. St  indicate  :,vhcre  the 
nt_'e-i3l  rr.Li)  ' .e  vj'/^/.r.td.  Arr-.endments 
a-p  r.c;  properly  .;:.:crpci:ated  until  the 
c:"-.-jr.Ch;o.  V  docutr-.ent  ts  published  in 
the  Federal  Register,  and  the  amended 
;T.a:c-r^l  is  fiied  ^-'A  the  Office  of  the 
Federal  Register  i^.d  is  "lade  available 
to  'he  p'jb'.ic. 

Extensions 

The  Director  has  geac-eJ  extensions 
of  appro'/al  with  respect  to  seme 
tT!.ater:ai.  These  extensions  are 
necessary  in  order  to  corrsplete  the 
rev:ev.-  process  U7.der  1  CFR  51.13. 
Materials  to  which  an  extetision  applies 
are  marked  in  the  it.b'.e. 

Other  CFR  Tides 

For  materials  approi,ed  tor 
incorporation  hy  reference  in  Titles  28 
through  41  of  the  CFR.  see  documents 
published  on  June  30,  1980  at  45  FR 
44090;  on  July  14, 1980  at  45  FR  47111; 
and  on  September  9.  1980  at  45  FR  59297. 

For  materials  approved  for 
incorporation  by  reference  in  Titles  42 
through  50  of  the  CFR.  see  documents 
published  on  Septe.-nber  30,  1980  at  45 
FR  64816;  on  October  31.  1980  at  45  FR 
72464;  on  December  1. 1980  at  45  FR 
79489;  and  on  December  10.  1980  at  45 
FR  81484.  In  addition,  this  document 
announces  some  final  approvals  for 
incorporation  by  refert  ice  into  Title  46 
of  the  CFR. 

For  material  appro--,  ed  for     • 
incorporation  by  reference  in  Titles  17 
through  27  of  the  CFR.  a  document  will 
be  published  on  March  31,  1981. 

Problems 

If  there  is  a  problen!  getting  the 
material,  notify  the  agency,  if  the 
material  is  not  available  at  all,  notify  the 
Director  of  the  Federal  Register  (NARS), 
'A'ashington.  D.C.  20403,  or  call  (202) 
523-4534. 

Dated:  Decembe,-  tri.  ;98a 
John  E.  Byrne. 

Director  rf  f-he  Feu'era!  Req>st-er. 


7  CFR  Parts  28.  31,  32.  201,  982 — Agricultural  Marketing  Service.  l.S    Depa>rimenit  o! 
.Agriculture 

Association  of  Offidal  Seed  Analysts  (.i^OSA) 

Secretary   Treasurer.   AOSA.   c/o  U.S.   Deparlnienr   ci  Ag'iuhure. 

Seed  Standardization  Branch.  Rm.  213    Bidg.  30ti  Agricultural  Rp- 

search  Center.  Beitsville.  Maryland  20"05 
Contribution  No.  26,  "Microbiologica;  Ajsay   of  Furgicide — Treated     207.58c 

Seeds,"  revised  May.  1964. 
Contribution   No.   28,    "A   Standardized   Phenol   .Mehod   for    Testing    201  56,^|c) 

Wheat  Seed  for  Varietal  Purity."  revised  June  1965. 

NOTE:  All  contributions  listed  are  !o  the  AOSA  Handbook  on  Seed 

Testing 

American  Society  for  Testing  and  Materials  (ASTM) 

1916  Race  Street,  Philadelphia.  Pennsylvania  19103 
ASTM  D584  Standard  Method  of  Test  for  Woo)  Content  of  Raw  Wool     31.204  (nj(5if;) 

(1972). 
ASTM  D1060  Standard  Method  of  Core  Sd.-nphng  of  Raw  Wool  in     31.204  (a;(5)(;i  and 

Packages  for  Determination  of  Percentages  of  Clean  Wool  Fiber    32  204  (b!(4)|i) 

Present  (1971). 
ASTM  D2255  Standards   for   Appearantf   Grade  Yarn   on   Bobbins.     28.956  (Item  17.1) 

(1979). 

Federal-State  Inspection  Service 

Oregon  Department  of  Agricuiture.  Ag.xulture  Bkig..  Salem.  On^uon 

97310. 
E.xtensions  granted  to  Feb.  1.  1981  for  the  following  publication,'-.: 

Oregon  Grade  Standards  Filberts  in  Shell  | August  25.  1975  Edition) 9,^2.45:  .'Si;  -J.SS 

Oregon  Grade  Standards  for  Filberts  f!f,3zelnat)  Kernels  (July  20.  1976     982.50:   101 

Edition). 

7  CFR  CHAPTER  III  (Parts  300  to  399t— Animal  .^nd  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture 

L'.S.  Department  of  Agriculture 

CFR  CkotJoji 
Regulatory  Support  Staff.  Plant  FVottclior;  ^nd  Quarantine  Progiams. 
Animal   and   Plant   H,;a!th   !:  bpect;on   Ser\;cp.   t'SD/X,   Room  635, 
Federal  B!dg..  Hyattsville,  MD  20782 

Japanese  Beetle  Program  Manual-.APH.'S  N!-30l-;8  (June  \9~9] 30(j.:iib) 

30",  .45--! 
Plant  Protection  &   Quarantine  Prograrr;s  Treatment  .Manual-January     300.3(a) 

1976  (revised  as  of  December  1980).         ^  301.343-1   331. "(a) 

7  CFR  CHAPTER  XVII  (Parts  1700^1799)— Rural  Eleclriricalion  Administration,  I  .S. 
Department  of  Agriculture 

Copies  of  Appendix  A  DL.!!etir,s  wii;  If  r-,  ailabie  upon  request  in  pe;son  or  bv  r-.,--;!  to  ihs 
Management  Service  Division.  Roor.  4t'>;4-S,  Washington,  D.C.  202.i0  (.Alii  REA  Bu'leti.rs  .ire 
contained  in  7  CFR  1701) 

Rural  Electrification  Administration 

1-7 — General  Funds  12/77  with/all  supplf-..  r.!s  to  3/79 C,;.;;;on   1"01 

2-1 — Guiding  Statement  of  RE.^   Policy   Concerning  I"s   Rei.itionship 

with  Borrowers  8/69. 
5-1 — Joint  Use  of  REA  Borrowers'  Facii'iiei  b}  F'^n  tiic  .ir.i]  Teli'phc-ne 

Systems  3/54  with/all  supplements  tc  2 '72. 
2-1 — Guiding  Statement  of  RE.A  Polity  Cc-r..'.ern;ng  Its  Rt-lition^  uith 

Borrowers  8/69. 
20-2 — Electric  Loan  Polic:ies  and  Appiicat.'on  Proi  ediires  l)/77  with/all  - 

supplements  to  4/79. 
20-3 — Obtaining  Adequate  Right-of-Way  ,ind  Subm.ission  o.  Title  E\  i- 

dence  by  Electric  Borrovvers  7/56  with/ali  s  ippluments  to  10/76. 

20-5 — Extensions  of  Payments  of  Principal  and  Interest  5/72    

20-6 — Loans  for  Generation  and  Transmission  5/69  

20-8 — Purchase  of  Real  Estate  by  Electric  Borrowers  7/ii3    

20-9 — Notes,    Interest    Compulation.    Payments.    ,ind    Loan    Ac  oiint 

Statements  10/76  with/all  supplements  to  1/78. 
20-14 — Supplemental  Financing  for  Loans  Considered  Under  Sc^clion  4 

of  the  Rural  Electrification  Act  2/71  with/ali  supplements  to  8/78. 
20-15 — Equal  Employment  Opportunity  in  Construction  Financed  with 

REA  Loans  7/70. 
20-19 — Nondiscrimination  Among  Beneficiaries  of  REA  Progia.ms  7/78. 
20-20 — Deferment  of  Principal  Repayments  for  Investment  in  Supple- 
mental Lending  Institutions  1/71. 
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7  CFR  CHAPTER  XVII  (Parts  1700-1799)— Rural  Electrification  Administration.  US. 
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Copies  of  Appendix  A  Bulletins  vvil!  be  available  upon  request  in  person  or  by  ma;!  to  the 
Management  Service  Division.  Hoom  4024-S,  Washington.  D.C.  20250  (.A!)l  REA  Rj'ietirs  are 
contained  in  7  CFR  1701) 
86-3 — Headquarters  Facilities  for  Elecli  ic  Borrowers  4/72 
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20-21 — Environmental  Policies  and  Procedures  1/80 

20-22 — Guarantee  of  Loans  for  Bulk  Power  Supply  Facilities  4/77 

24-1 — Electric  Loan  Policy  for  Section  5  Loans  3/69 

26-1 — Budgetary  Control  and  Advance  of  Loan  Funds  5/71  with/all 
supplements  to  10/79. 

40-1 — Payments  to  Architects.  Engineers.  Contractors,  and  Suppliers 
3/69. 

40-2 — Insurance  Coverage  for  Borrower's  Contractors,  Engineers,  and 
Architects  and  Bond  Requirements  for  Borrowers'  Contractors  4/76 
with/all  supplements  to  6/79. 

40-5 — Common  Use  of  Poles  for  Distribution  and  Transmission  Lines 
1/70. 

40-6 — Construction  Methods  and  the  Purchase  of  Materials  and  Equip- 
ment 8/70  with/all  supplements  to  4/79. 

40-7— National  Electrical  Safety  Code-ANSI  C2,  1977  Edition  4/77   

40-8 — Construction  Specifications.  Drawings,  and  Contract  Forms  for 
Distribution,  Transmission,  and  Generation  Facilities  5/73  with/all 
supplements  to  10/77, 

41-1 — Engineering  Services  for  Electric:  Borrowers  5/67  wilh/all  sup- 
plements to  11/78. 

42-1 — Architectural  Services  for  Electric  Borrowers  8/69    

43-5 — List  of  Materials  Acceptable  for  Use  on  Systems  of  RE.'\  Electri- 
fication Borrowers  7/78  with/all  supplements  to  4/79. 

43-6 — Selection  and  Inspection  of  Materials  and  Equipment.  Electrifi- 
cation Borrowers  12/76. 

43-9 — "Buy  American"  Requirement  7/55  

44-1 — Specificatioiil  and  Standards  for  Materials  and  Equipment  10/ 
78. 

44-2 — Specification  for  Wood  Poles,  Stubs  and  Anchor  Logs,  and  for 
Preservative  Treatment  of  These  Materials  to  be  Purchased  by  REA 
Borrowers,  Electric  and  telephone  11/76  with/all  supplements  to  11/ 
77. 

44-3 — Specification  for  Wood  Crossarms,  Solid  and  Laminated  Trans- 
mission Timbers,  to  be  Purchased  by  REA  Borrowers,  Electric  and 
Telephone  1/72  with/all  supplements  to  12/75, 

44-4 — Quality  Control  and  Inspection  of  Timber  Products  11/76 

44-5^List  of  Authorized  Independent  Inspection  Agencies  (Timber 
Products)  6/76, 

44-7 — Acceptance  of  Standards,  Standard  Specifications,  Drawings, 
Materials,  and  Equipment  for  the  Electric  and  Telephone  Progriims 
4/71. 

60-1 — Circuit  Diagrams,  Electrical  Data  Sheets  and  Other  Drawings  for 
Systems  of  Electric  Borrowers  8/55. 

60-10 — Construction  Work  Plans,  Electric  Distribution  Systems  12/67... 

61-10 — Powerline  Contacts  by  Eagles  and  Other  Large  Birds  3/79 

62-1 — Transmission  Line  Manual  8/80  with/all  supplements  to  7/78 

62-3 — Narrow  Profile  Electric  Transmission  Line  Structure  Designs  11/ 
72. 

80-8 — Construction,  Operation,  and  Maintenance  of  Electric  Lines  on 
Land  Administered  by  the  U.S.  Forest  Service  5/56  with/all  supple- 
ments to  1/64. 

80-11 — Reports  of  Progress  of  Construction  and  Engineering  Services 
5/77. 

81-4 — Payment  to  Contractors  for  Materials  Delivered  8/62 

81-6 — Close-Out  Procedures  and  Documents  for  Contract  Construction 
of  Distribution  and  Transmission  Facilities  7/77. 

81-7 — Changes  or  Corrections  in  Line  Construction  11/58 

81-8 — Bidders'  Qualifications  6/59 

81-9 — Preparation  of  Plans  and  Specifications  for  Distribution  and 
Transmission  Facilities  7/74. 

83-1 — Adequate  Grounding  of  Primary  Distribution  Lines  3/77 

85-1 — Closeout  Procedure  and  Documents  for  the  Contract  Construc- 
tion of  Generating  Facilities  and  Associated  Buildings  8/78. 

86-1 — Closeout  Procedure  and  Documents  for  the  Construction  of 
Buildings  Other  Than  Generating  Plants  12/78. 

86-2 — Pre-Construction  Activities  for  Headquarters  Facilities  for  Elec- 
tric Borrowers  5/72. 
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86-3 — Headquarters  Facilities  for  Eiecli  il  Borrowers  4/72 

86-5 — Contract  to  Construct  Buildings.  REA  Form  257  6/73 

100-1 — Selection  of  an  Attorney  by  an  R¥.A  Borrouer  4/60 

100-2 — Minutes  of  the  Mee'i.igs  o(  Boardb  of  Directors.  Members  or 

Stockholders  3/60. 
10O-4 — Financial  Security  of  REA  D.siribut'.cn  Bo;ro\\ers  4/72  v,;lh/.;l) 

supplements  to  2/75. 
101-1 — Constitution  and  Operations  of  the  Board  of  Directors  of  a 

Power  Supply  Cooperative  Borrower  8/77. 
102-2 — Waiver  of  Security  Instrument  Provisiors  Relating  to  Certain 

Retirements  of  Capital  by  Distribution  Borrowers  7/71. 
103-2 — Use  and  Approval  of  General  Funds  in  Extensions  and  .'\dd!- 

tions  to  Plant  6/71. 
103-9 — 5  Percent  Treasury  Certifu  ,ites  of  I.-.deble(!ness — RE.A  Series 

and  2  Percent  Treasury  Bonds — REA  series  10/77. 
105-5 — Financial  Forecast — Eleclnc  Distri'tiution  S>sienis  11 /73  with/ 

all  supplements  to  1/75. 

107-1— Data  Processing  Systen.h  2/79 

108-1 — Electric  Distribution  Borrouers    F;rdn(iat  .:;->(!  Statisl!(  al  Re- 
ports 12/79. 
108-2 — Operating  Reports — Power  Supply  Berro.M  ;s  ,:nd  Dislrilnitiiin 

Borrowers  with  Generating  Facilities  12/79. 

109-4 — Selecting  a  Qualified  Manaoer  6/70 

111-1 — Wholesale  Contracts  for  Purchase  and  Sale  of  Electric  Equip- 
ment 4/69;  Supplement  3/70 

111-3— Power  Supply  Surveys  4/78 

111-4 — Electric  Wholesale  Rates — Power  Supply  Borrowers  3/72 

112-2- Electric  Retail  Rates  4/71 

112-3— Area  Coverage  Service  9'58 

112-6 — Large  Power  Rates  and  Contracts,  and  Sales  for  Resale  9/72 

114-2 — Minimum  Insurance  and  Fidelity  Coverages  for  Ele;  trie  and 

Telephone  Borrowers  4/73  with/all  supplements  to  2/79. 

115-1 — Sales  of  Capital  Assets  by  Electric  Borrowers  12/72 

115-2 — Merger  and  Consolida'.ion  of  Eleetrtr  Di.slrihution  Borrowers 

11/72. 
115-3 — Removal  or  Relocation  of  Electric  Fni  •iitie';  Ri>su!tin<i  f-.im  the 

E.xercise  of  Rights  by  Govern.ment  Agencies  2  ^8. 
120-1 — Estimates  of  K'WH  Consu-nption  ai  d  flower  F:"(n;;i(>mcnls  3/74 

with/all  supplements  to  1/78. 

140-1— Load  Management  ProgrriT:  i/77 

145-1 — Development.  Approval,  and  I'se  of  Irr'gn'ion  St  .li.es  1/77 

161-5 — Electric  System  Re\  iew  and  Eva!uai:o:^.  10/78 

180-2 — Manual  for  Preservation  of  Borrowers'  Ret  onis  (Elei.tric)  6 '72... 

180-6 — Selection  of  Depositories  for  Funds  of  RF..A  Borrowers  4/71  

181-1— Uniform  System  of  Ac,(,ounts  3/78  with/all  supplements  to  1   "9 

181-2— Standard  List  of  Retirement  Units  5'R8 

181-3 — Accounting  Interpretations  for  Rural  F!p(  trie  Dorrowcrs  2/72; 

Interpretations  113  and  617  9/73. 
182-1 — Evaluation  and  Enforcement  of  Ir.'e'na!  {?(inlro!  of  Flo:  lowers' 

Enterprises  l/65. 

183-1 — Depreciation  Rales  and  Procedures  )0/77 

1B4-2— Suggested  Work  Order  Proredi.re  fer  Eiii  trii   Bu;rov\ers  o!  the 

Rural  Electrification  Administration  '>,'73  v\-:;b  '.i!!  spp lenient'-  to  :i/ 

76. 

184-3— Guide  for  Establishung  Continuing  Proper  tv  Records  9/61 

185-1 — Audit  of  REA  Borrowers'  Act  ountinp  Rei  o:  ds  1/7J "" 

185-2— Audit  Working  Paper  Guide  11/72 

300-5— General  Funds.  8/69 

300-7 — Member  Service  Program — Teiep'^u-ii-  .-.  'b'^ „ 

,301-1— Guiding  SlalemenI  of  RE.-X  Pn!u  \    Concern  r:-;  I's  Relution-^hip 

with  Borrowers  S'og. 
305-1 — Joint  Use  of  Facilities  for  TelephorH   nn:;  F.li  (  tiii   Servii  e  A.'o-i. 

with  all  supplements  to  2/72. 
Extension  granted  to  Feb.  1.  1981. 

320-2 — Extension  of  Payments  of  Piincip.Ti!  aid  Interest  a'~'2 

320-3 — Working  Capital  in  Lo.ms  to  Telep'-ore  Pr^riowers  1 ,  .59 
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320-4 — Preloan  Procedures  for  Telephone  Loan  Applicants  6/62 

320-5 — Headquarters  Facilities  for  Telephone  Borrowers  5/72 

320-9 — Organization  and  Capital  Structure  of  Telephone  Borrowers  3/ 

65. 
320-12 — Notes,  Interest  Computation,  Payments  and  Loan  Account 

Statement  10/76,  with  all  supplements  to  7/78. 
Extention  granted  to  Feb.  1. 1981. 

320-13— Loans  for  Switched  Facilities  2/60 

320-14 — Loans  for  Telephone  System  Improvements  and  Extensions  5/ 

71,  with  all  supplements  to  5/77. 
320-15 — Equal   Employment    Opportunity    in   Construction    Financed 

with  REA  Loans  7/70. 
320-19 — Nondiscrimination  Among  Beneficiaries  of  REA  Programs  7/ 

78. 

320-21 — Environmental  Policies  and  Procedures  1/80 

320-22 — Guarantee  of  Loans  for  Telephone  Facilities  2/75,  with  all 

supplements  to  9/75, 
320-23 — Construction  Certification  Procedures  for  Designated  Tele- 
phone Borrowers  12/77. 

321-2 — Loan  Security  Requirements  for  Telephone  Loans  9/75 

322-1 — Area  Coverage  Survey  5/71 

322-2 — Rural  Area  Coverage — Telephone  Loans  4/67 

323-1 — Determination  by  Administrator  with  Respect  to  Non-Duplica- 
tion of  Lines,  Facilities,  or  Systems  10/54. 
324-1 — Loans  for  Refinancing  Outstanding  Indebtedness  of  Telephone 

Borrowers  10/60. 
325-1 — Financing  Lines,  Facilities,  or  Systems  Outside  of  Rural  Areas 

11/60. 

326-1 — Acquisitions  of  Telephone  Facilities  and  Systems  5/69 

327-1 — Advance  of  Telephone  Loan  Funds  6/72,  with  all  supplements 

to  7/75. 
328-1 — CATV  Financing  Under  the  Consolidated  Farm  and  Rural  De- 
velopment Act  6/79. 
Extensions  granted  to  Feb.  1, 1981. 
340-1 — Final  Payments  to  Contractors.  Engineers,   and  .^rchittxts — 

Telephone  Program  8/63. 

340-2 — Payments  to  Architects,  Engineers,  and  Suppliers  3/69 

340-3 — Coordination  of  Borrowers'  Activities  and  those  of  Connecting 

Systems  2/72. 
340-5 — Insurance  Coverage  for  Borrowers'  Contractors,  Engineers,  and 

Architects  and  Bond  Requirements  for  Borrowers'  Contractors  4/76. 
341-1 — Final  Statement  of  Engineering  Fee  and  Certificate  of  Engineer, 

Telephone  Engineering  Service  Contract  12/71. 
341-3 — Engineering  Services  for  Telephone  Borrowers  12/7,5,  with  all 

supplements  to  7/77. 

342-1 — Architectural  Services  for  Telephone  Borrowers  7/67 

344-1 — Methods  of  Purchasing  Materials  and  Equipment  for  Use  on 

System  of  Telephone  Borrowers  l/58,  with  all  supplements  to  4/78. 
344-2 — List  of  Materials  Acceptable  for  Use  on  Telephone  S\  stems  of 

RE.'\  Borrowers  1/79,  with  all  supplements  to  9/80. 

344-3 — "Buy  American"  Requirement  7/55 

345-1 — Specifications  for  Wood  Poles.  Stubs,  and  .Anchor  Logs,  and  for 

Preservative  Treatment  of  These  Materials  to  be  F'urcha'^pd  by  REA 

Borrowers  (PE-9)  1/77.  with  all  supplements  to  11/77. 
345-2 — List  of  Authorized  Independent  Inspection  Agfncies  (I  inibi^r 

Products)  6/76. 
345-3 — Acceptance  of  Standards.  Standard  Specific.i(tio;;s,  I)rdu:m^s. 

Materials,  and  Equipment  for  the  Electric  and  Telephone  Programs 

4/71. 
345-4 — Specification  for  Wood  Crossarms.  Construction  Lumber,  and 

Pole  Keys,  and  for  the  Preservative  Treatment  of  These  Materials  to 

be  Purchased  by  REA  Borrowers  (PE-IG)  1/72,  with  all  supplements 

to  12/75. 

345-5 — Defective  and  Non-Standard  Materials  and  Equipment  9/58 

345-6— REA  Standard  for  Sphcing  Plastic-Insulated  Cables  (PC-2)  1/78 
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345-7— REA  Standard  for  Splicing  Plastic-Insulated  Cables  to  Paper- 
Insulated  Cables  (PC-3)  7/66. 

345-8— Splicing  Standard  for  Joining  Paper  or  Pulp-Insulated.  Lead- 
Sheathed  Cables  to  Paper  or  Pulp-Insulated  Cables,  Lead-Sheathed 
Cables  (PC-1)  7/66. 

345_9 — Quality  Control  and  Inspection  of  Timber  Products  1/77 

345_13_REA  Specification  for  Aerial  and  Underground  Telephone 
Cable  (PE-22)  6/78,  with  all  supplements  to  4/79. 

345_14_REA  Specifications  Telephone  Cables  (Air  Core)  for  Direct 
Burial  (PE-23)  7/78.  with  all  supplements  to  4/79. 

345-16— REA  Specification  for  Reinforced  Heavy  Duty  Point  Type 
Transportation  Brackets  (PE-18)  9/62. 

345-13 — REA  Specification  for  Plastic-Insulated.  Plastic-Jacketed  Sta- 
tion Wire  (PE-20)  3/73. 

345-19 — REA  Specification  for  Figure  8  One-Pair  Distribution  Wire 
(PE-27)  3/66. 

34,5-20_REA  Specification  for  Figure  8  Mullipair  Distribution  Wire 
(PE-28)  7/68. 

345_2i_REA  Specification  for  Polyethylene  Raw  Material  (PK-2(X)j  5/ 
80.  with  all  supplements  to  9/30. 

345-22— RE.A  Specification  for  Voice  Frequency  Loiiding  Coils  (PE-261 
10/78. 

345-23- REA  Specification  for  Building  Out  Capacitors  (PE-.30)  10/73... 

345-24 — REA  Specification  for  Spindle-Threaded.  Steel  Communica- 
tion Insulator  Pins  and  Associated  Plastic  Bushing  (PE-34]  9/62. 

345-25 — REA  Specification  for  Deadend  Clevis  Assembly  for  use  with 
Open  Wire  Telephone  Conductors  (PE-3b)  12/62. 

345-26 — REA  Specification  for  Buried  Plant  Housings  (PE-35)  7/76 

345-27- REA  Specification  for  D-6e/H-88  Junction  Impedance  Com- 
pensators (PE-31)  2/74 

345-28 — REA  Specification  for  Seven  Wire  Galvanized  Steel  Strand 
(PE-37)  1,63, 

345-30— REA  Specification  for  Ringing  Cenurdlur  Eq:iipment  (PE-40] 
2/71,  with  all  supplements  to  2/73. 

345-31- REA  Specification  for  Polyc'hylene-Insulated  Bridle  Wire 
(PE-19)  2/65. 

345-36— REA  Specification  for  Parallel  Conductor  Diop  Wire  (PI>-7) 

V  !m. 

,'145-38 — REA  Specification  for  Wood  Crossarms  Bince  (i'E-13)  11/63.... 

345_39 — REA  Specification  for  Telephone  Station  P'o''  ■  \ct^  (PF.-42)  5/ 
80. 

34,5-42 — REA  Specification  for  Low  Loss  Buried  D'slribution  Wire  (PE- 
441  3/71. 

Extension  granted  to  Feb.  1.  1981. 

345-44 — REA  Specification  for  Figure  8  Drop  Wire  (PK-Kil  3/B4 

Extension  granted  to  Feb.  1,  1981. 

a45-45_Kie!d  Trials  of  Telephone  Construction  \!a!-;r:„!s  ard  Equip- 
ment 10/76.  with  all  supplements  to  2/79. 

345-46— REA  Specification  for  Clamps  to  Support  py^uiv  R  Distribution 
Wire  (PE-48)  7/68. 

Extension  granted  to  Feb.  1,  1981. 

345.47— RE.A  Specification  for  Seven  Wire  Al.imirrjm  ("a.i  Stei  i 
Strand  (PE^9]  4/66. 

Extension  granted  to  Feb.  1.  1981. 

345-50 — REA  Specification  for  Trunk  Carrier  Systems  (PE-6(1!  9,'BO 

345-51- RE.'X  Specification  for  Crystalline  Prop!yUTif.;E;h\!ene  Copol- 
ymer Raw  Material  (PE-210)  4/(37. 

345-52- RE.'^  Standard  for  Service  Entrance  and  Sla'on  Protector 
Installations  I/8O. 

345-53_REA  Specification  for  Encapsulations.  Spiiie  Closure,  and 
Pressure  Blocks  (PE-70)  3/71. 

345-54— REA  Specification  for  Telephone  Cable  Spin mg  Connectors 
(PE-52)  12/71. 

,34,5-55— REA  Specification  for  Central  Office  Loop  Extenders  St  Loop 
Extender  voice  Frequency  Repealer  Combinations  lPE-61)  12/73 
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To  I, 


J I    Q. 
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Copies  of  Appendix  A  Bulletins  will  be  available  upon  rtqj.-st  ''n  person  or  by  mail  to  the 

Management  Service  Division,  Room  402+-S,  WMshingfon.  DC.  20250  (AlU  RF.A  Bulletins  are 

contained  in  7  CFR  1701) 
.145-57— REA  Specification  for  Microwave  Radk)  F<f  i  ,-ct:tat  (PE-6")  0/ 

69.  - 

:j45-58— REA  Specification  for  Flexible  and  SemirigJ  Polyvinyl  Chlo- 
ride Raw  Material  (PE-220)  7/69. 
Extension  granted  to  Feb.  1.  1981. 
>45_59_REA  Specification  for  Inside  Wiring  Csb'e  (J^E-7tI  s/ri,  v-rb 

all  supplements  to  3/78. 
345-60— REA  Specification  for  Coiixial  Drop  CabSe  tcr  Fl  V  un  i  O^Hpr 

Wide  Band  Applications  (PE-73)  10/69. 
j45_6l— REA  Specification  for  Switchboard  Cc-ble  if'K-'Zj  1/71.  w'!h 

all  supplements  to  3/78. 
,145-63— REA  Standard  PC-4  for  Acceptance  Tests  .<.-'d  Measareriients 

of  Telephone  Plant  5/76. 
Extension  granted  to  Feb.  1.  1981. 

345_64_REA  Specification  for  Ringers  (PE-47)  4/7 

345_65— REA  Specification  for  Cable  Shield  Bondtng  Cot  -  :'ms  fPE- 

33)  6/78. 
,i;5_66— REA  Specification  for  Subscriber  Carri,  r  Sv-^fems  (PE-r^4)  9/ 

79  with  all  supplements  to  B/80. 
(45-67— REA  Specification  for  Filled  Telephone  C  i.'/s  (PF.-i'^]  U/7e. 

with  all  supplements  to  4/79. 
j.45_69 — REA  Specification  for  Two-V^ire  Voice  Freq:e".v   RepiMter 

Equipment  (PE-29)  1/78. 
345-70— REA  Specification  for  Filled  Buried  W  ;•  irtl-S-i  B/'-i,  urth 

all  supplements  to  3/80. 

343-72 — REA  Specification  for  Filled  Splice  Cas.-s  1^-74!  5/75 

Extension  granted  to  Feb.  1.  1981. 
345_73 — REA  Specification  for  All-Weather  Presscre-Sen-jitive  Vir^yl 

Tape  (PE-68)  11/76. 
345-74 — REA  Specification   for  Improved  500  Tyo.-  Tetep'iyae  Sets 

(PF^l)  7/78.  with  all  supplements  to  12/79. 
345-75 — REA  Specification  for  Electronic  Trunk  Circuits  [PE-65]  1/77 ... 
345-76— REA   Specification   for   Spring   Action   Bonding   Cannecfors 

Within  Buried  Plant  Housing  (PE-57)  5/77, 
i45-77 — REA  Specification  for  Serving  Area  Ir.terf.u  i,--  Housings  (PE- 

79)  1/78. 
345-Tg — REA  Specification  for  Carbon  Arrestor  As-e<n.Wie3  fur  Use  in 

IVotectors  (PE-78)  2/80  with  all  supplements  to  7/60. 
345-79 — REA  Specification  for  Electronic  Equipment  Housings  [PE-69) 

5/78.  with  all  supplements  to  7/80. 
345-ao— REA  Specification  for  Flat  0\al  Telephure  Co-ui  (FE'-7'5j  '/7H 
345-ei — REA  Specification  for  Modular  'Celt  phjne  Sft  Hc-r.jwfji-e  (PE- 

76]  8/78. 
Extension  granted  to  Feb.  1.  1981 
345-82 — REA  Specificaticn  for  Wtjod   Telephonf  Pt-Jeit.^d  Stub';  lI'F.- 

82)  6/80. 
345_B3 — REA  Specificetion  for  Gas  Tjbe  Surge  .Arresters  (FE-(?Oi  7/7M.. 
34f,_84 — REA  Specification   tor  Expanded   Dit't-cfrx  Coatirtl   Cable 

(PE-*4)  9/80. 
ifiO-l — Checklist  for  Rewevv  oi  a  Supplenu  atjl  l.oaa  Prapusitl  or  ari 

Area  Coverage  Design  10/78. 

360-2 — Area  Coverage  Design  5/67 "^ 

380-1— Right-of-Way  and  Title  Pnicc^durs — Telephone  7/56.  with  all  ^• 

supplements  to  1/77, 
i80-3— Weekly  Progress  Report  of  relcphone  Cuasti.  is  IKngr.  Service 

7/6J.  with  all  supplements  to  2/64 
Extension  granted  to  Feb.  1.  1981. 
3t!t_l — Tabulation   of  Bids   for  Contiaci   Coasifi^nua   •;!  Ti^iephone 

Outside  Plant  Facilities  5,  64. 
3tn-2 — Telephone  System  Constiuciio.i  ConfrctLt.  Lttior  and  Md^eritil, 

RF.A  Form  515  2/80. 
Jp.1^1 — Closeout  Documents,   lelephonf  Cof.strr.i'.fija  Contract,  I^bof 

and  Materials  (Outside  Plantl  10/63. 

:!ti1-6 — Payment  to  Contractors  for  Material  Delivered  8/62 

3^1-7 — Methods    of    Construction    of   Telephone    Borrowers'    Initial 

Systern  Outside  Plant  Facilities  6/57 
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381-8 — Contract  Construction.  Telephone  Borrowers'  Initial  System 

Outside  Plant  Facilities  9/63.  with  all  supplements  to  7/77. 
381-9 — Amendments  to  Contracts  for  Construction  or  Installment  of 

Telephone  Borrowers'  Facilities  8/53. 
381-10 — Subcontracts  Under  Contracts  for  Construction  or  Installation 

of  Telephone  Borrowers'  Facilities  10/61. 

381-11 — Changes  or  Corrections  in  Line  Construction  11/58 

381-13— Bidders'  Qualifications  6/59 

382-1 — Force-Account     Construction.    Telephone    Borrowers'     Initial 

System  2/58. 
382-2 — Construction  of  Telephone  Sys'em  Improvements  S  Extensions 

by  Work  Order  or  Contract  11/75. 
382-3 — Final  Inventory  Documents,  Force  Account  Construction,  Tele- 
phone Borrowers'  Initial  System  11/53.  with  all  supplements  to  7/60. 
383-1 — Preparation   of  Plans   and   Specifications   for  Construction   of 

Outside  Plant  5/67.  with  all  supplements  to  6/77. 
383-4 — Postloan  Engineering  Design  Reqi-'irements   lor  Supplemental 

Loans  11/74. 

384-1 — Purchasing  and  Instilling  Centr.i!  Offi'^e  Equipment  5/77 

384-2 — Closeout  Documents  for  Cenlri;!  Office  Equipment  Contracts 

10/65  with  all  supplements  to  10/80. 
Extension  granted  to  Feb.  1.  1981. 
384-3 — Central  Office  Equipment  Contrai  !s  and  Sp"cifications  10/79... 

38.5-1 — Preloan  Procedures  and  Requirements  foi  Service  12/62 

38,'>-2 — Purchasing  and  Installing  Special  Elei  tronic  Eci'.iipnienf  2/69 

385-3 — Closeout  Documents  for  Special  Equipnie';!  Contr.^cts  4/f>4 

385-5 — Loans  to  Finance  Radio  Equipment  inr  S.ibscribi^-  Servii c  4/06 

385-6 — Preloan  Procedure  and  Requiri'nifpfs  for  Radio  P.iging  Ss>r\i,:e  .  . 

12/75.. 
387-1 — Preparatitjn   of  Plans   and   Specificai'oiis   for  Construction   of 

Telephone  Borrowers'  Buildings  12/61.  with  all  supplements  to  2/65,. 

387-2— Contract  to  Construct  Buildings.  REA  Form  257  6/73 

387-3 — Final  Documents  Required  fo  Closeout  Construction  of  Build- 
ings. Telephone  Program  3/61.. 

387-5 — Contract  Construction.  Telcphore  Borrowers'  Builiimgs  4/61 

388-1 — Inventory  and  Apprais.ii  of  Fvisling  Ti.'li-phone  i'lant  Retained 

as  Part  of  New  System  5/57.. 

400-2 — Selection  of  an  Attorne\  by  an  RE.A  Borrowt.r  4/liO 

400-4 — Payment  of  Legal  Fees  From  Loan  and  Equity  Funds  12/65 

400-5 — Ojierating  Conditions  F.ndangering  Lcn  Security  l/64 

402-1 — Mortgage  Restrii  tions  c;i  Di\idends  and  Other  Distributions — 

Telephone  Borrowers  12/52.. 
402-2 — Partial  Waiver  of  Serutity   Instruments  Provisions  Ri-l.j'.inu  to 

Distribution  of  Capital  by  Coopcratixis  11/60.. 
403-3 — Minutes  of  Kfeetings  of  Directors.  Sl(ickh(.ilde;  s.  or  Men.bers 

(Telephone)  10/59.  with  all  supplements  to  9/77., 
403-4— -5  Percent  Treasury  Certificates  of  IndelMedrccs — RF,A  Si-iifs 

and  2  Percent  Treasury  Bonds — REA  Series  10/77,. 
404-1— Approval  of  ConnectinR  Conip.iny  J^i  Special  SiTvice  Contrdc's 

and  Leases  7/62,. 

407-1 — Data  Processing  Systems  2/79 

408-1 — Telephone  Borrowers  P'inancial  and  Statistical  Reports  11/70. 

with  all  supplements  to  2/79.. 

409-1 — Selection  of  a  Managei  by  Telephone  Borrower  5/72 

411-1— Extended  Area  Service  (EAS)  6/61 

414-1 — Minimum  Insurance  and  Fidelity  Coverages  for  Eiec  trie  and 

Telephone  Borrowers  4/73.  with  all  supplements  to  2/79.. 
415-1 — Sale  of  Property  by  Telephone  Borrowers  8/(30,  wi'h  all  supple- 
ments to  7/79.. 
440-1 — Telephone  Borrowers'  Technical  Operation  and  Maintenance 

Activities  3/62.. 

460-2 — Selection  of  Depositories  for  Funds  of  REA  Borrowers  4/71 

461-1 — Accounting  System  Requirements  for  Telephone  Borrowers  of 

the  Rural  Electrification  Administration  2/72.  with  all  supplements 

to  1/76.. 
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are  available  throu,gh  the  soi/rces  listed  below, 

CfR  Ch(.ru-n 


American  Nuclear  Society  (.^NS) 
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contained  in  7  CFR  roi) 

^-ij-l — Evaluation  a.nd  E",''c;ri  cmc:-.!  cif  (r.ferrsal  Cuatrul  of  Bocrov.efs' 
Enti-rprises  l/65.. 

4t33-l— Depreciation  Ra'tts  for  Telep'none  Borroiicrs'  '4/67 

46-r-t — .Accounting  for  Dam.igr^s  Resi.'.'tir,ji  f'o~'  Oeinybd  Complefion  of 
Construction  2/59,. 

464-2 — .■\ccounting  and  Reporting  f'rotedures  Co'. :•'  "g  [.rfrge  Invest- 
ments in  Special  Comrr.unitations  Facilities  6/6" 

465_l_Audit  of  REA  Borrouurs'  Accounting  Reco-cij  i/72 

465-2— Audit  Working  Paper  Guide  11/72 

7  CFR  Chapter  XXVII!  (Parts  2800  to  2899)  Food  Sa!e?>   and  Qnaiiij  Service,  DeparlmenJ 

of  Agriculture 

Munsell  Color  Company 


2411  North  Calvert  Street,  Baltimore.  MD  212*3 
L'SDA  Walnut  Color  Chart:  (Shelled  Walnuts).  IWalnuts  in  the  Shell) 

American  Public  Health  Association 

1015  18fh  Street.  NW..  Washington,  DC  2(W36 
S;andard  Methods  for  the  Examination  of  Dairy  P-oducts,  Uth  ed 


CFR  Ci'atiof 

CFR  Citatiurt 
2851.2276; 
2946 


2858,2726;  .2728; 
,2730;  .2732, 


9  CFR  CHAPTER  I  (P.ARTS  0  TO  199)  .\nireal  and  '?\s.n{  Health  Inspection  Service.  U.S. 
Department  of  Agriculture 

U.S.  Department  of  Agriculture 

CFR  Citatioff 

Veterinary  Services.  Animal  and  Plaiit  Hec.'rh  Erfpection  Se.". ice, 

USDA.  Federal  Bldg..  Hyattsville,  MD  20782. 
Recommended    Brucellosis    Eradication    Unifofni    Mtrhodi    is    .Rjies    781;  78,8;  78,9:  78.29 

(APHIS  91-1;  July  1977)., 
Uniform   methods   &   Rules-Boiine    Tiiberculos;s   E:o:dic.tt  oa   |Mafth     77.1;  77.4;  77,5 

1980  Edition).. 
World  Health  Organization 

World  Health  Organization,  Distrihiition  ar.d  Sj'.ks  Se.rv;ri.'.   1211 

Geneva  27.  Switzerland 

United  Nations  Book  Shop,  Ne^v  York,  \Y  lOar 
Laboratory  Techniques   in   Rabies,  Third   Edition   {l^"2-]  Edited   by     113.129 

Martin  M,  Kaplan  and  Hilary  Kaprowski. 

9  CFR  CHAPTER  III  (PARTS  300  TO  399)  Food  Sahis  and  Quality  Service,  Department 
of  Agriculture 

CFR  Citation 

Association  of  Official  Analytical  Chemists 

till  N,  19th  Street. 

Suite  210,  Arlington.  VA  22209 
Official  Methods  of  Analysis  of  the  .Assocdtion  of  Officiil  Analytical     319.5 

Chemists.  1980  ed,. 
United  States  Department  of  .Agriculture 

Food- Safety  and  Quality  Service.  Meat  and  Poultry  trispect.oa  Pro- 
gram, 14th  and  Independence  Avenue,  SW.:  Washington.  DC  20250 

Diagram  1  of  the  Meat  Denaturing  Guide  (MP  Form  91]..,. 325.13 

Copies  of  MP  Form  91  may  also  be  obtained  without  chp.'-ge,  by  writing  to  the  Food  Safety  and 

Quality  Service.   U,S,   Department   of  Agricultu'-e.   Compliarce   Program.   Evaluation  and 

Enforcement  Division,  Washington,  DC  20250 

10  CFR  Chapter  I  (Parts  0—199) — Nuclear  Regulatory  Commission 

Each  of  the  following  documents  is  available  for  inspection  at  the  Nuclear  Regulatory 

Commission's  Library,  7920  Norfolk  ,Avenue,  Bethesda.  Maryland,  The  individual  documents 

are  available  through  the  sources  listed  below. 

CFR  Citation 
American  Association  of  Physicists  in  .Medicine 

335  E.  45th  Street.  New  York.  New  York  10017 
"Scientific  Committee  on  Radiation  Dosimetry  of  the  Amerii  i.n  Asso-     35.21(c) 
■    ciation  of  Physicists  in  Medicine".  Physics  in  Medicine  and  Bir.'ogy. 

Volume  16.  No.  3, 1971.  379-396. 


10  CFR  Chapter  I  (Parts  0 — 199) — Nucleai  Regulatory  Commission— Conimutd 

Each  of  the  following  doi  :impnts  is  available  for  inspection  a!  the  .Nuclear  Regulatory 
Commission's  Library.  7920  .Norfolk  Avenue.  Beihesda.  Maryland.  The  irdnidua;  do<  !)rr;on)s 
are  available  through  the  sourres  H.sted  below 

CtFi  Cm  iH.n 

American  Nuclear  Socielv   (.•\.NS) 

555  North  Kensington  Aven-jt .  la  Gr.ingi-  Pcirk  I:};r,o>5  60525 
Proposed  American  Nuclear  Sot  iety  Standard — "Decay  Energy  Re-     Part  50   Ay-r-i    K. 
lease  Rales  Following  Shutdown  of  Uranium  Fueled  Thermal  Reac-        I.A-J 
tors."  Approved  by  Subco.mmiitt'e  ,A\'Si-.5.  .ANS  Stijndards  Commit- 
tee. October  1971. 


American  National  Standards  institute 

1430  Broadway.  New  York.  New  York  10018 
American  Standard  Code  for  Pressun^  Piping  AS.A  B31.1  1955  Edition... 
U.S.A.  Standard  Code  for  Press. ,rp  Piping  US.AS  B31.1.0  1967  Editicr^ 

Addenda  A.  B  R  C. 
U.S.A.  Standard  Code  for  Prir^i-:::.-  P-p:;!?;  l.'SAS  B31.7  1969  Edition 

Addenda  A.  B  &  C. 
ANSI  .\'45.4-1972.  "Leakage  Rate  Tes;.n,c  of  Containment  Structures 

for  Nuclear  Reactors  March  16  1972. 
A.NSI   Standard   MH5.1     'Btjsii    Rrqiiiremrnts   for  Cargo   Containers" 

(1971). 

E.xti-nsion  granted  'o  Ke'o.  1.  1981 
International  Standards  Organization  (iSOj  1-19()  "Cer.i.ral  Cargo  Con- 
tainers" 1978. 

Extension  granted  to  Keij.  1.  1981 
International  Standards  Organization  (ISO)  3o9   "Standard  Referem  e 

Zero  for  the  Calibration  of  P.iretone  .A'.id:ome;t-''"  |1965), 
Extension  granted  to  Feb.  1  1981 
ANSI  S3.6.  ""Spet  ificaliiin.s  for  Audiomet,  ts    |i9-9| 

Extension  granted  to  Feb.  1    1!-IH1 

American  Society  of  Mechanical  En<iineers  (.\SME) 

United  Engineering  Center,   3-*,'   Fast  4"'lb  SVeet.   .\evv    York.  New 

York  10017 
,\SME  Boiler  and  Pressure  Vessel  C;.itie  Set  tion  111 

Edition  1963;  Addenda  Surriier  (54,  Winter  64 

Edition  1965;  .Addenda  Summer  h.i:  Winter  65;  Summer  66:  Winter  66; 

Summer  67;  Winter  67, 

Edition  1968;  .At^denda  Sur'.T.i  ■  i>i:.,  U  in)t  ■-  68:  Sunim.  r  69:  W  inter  69: 

Summer  70;  Winter  70, 

Edition  19"1:  Addenda  Summer  7):  U  inter  71;  Summer  72:  Winter  72: 

Summer  73;  Winter  73, 
.A.SME  Boiler  and  Pressure  Vessi 

Edition  1974;  Addenda  Sem  -e 

Summer  76;  Winter  76, 

Edition  1977;  Addenda  Sir.nir.e 
ASME  Boiler  and  Pressure  Vesse 

Edition  1970;  .Addenda  Winter  70 

Edition  1971:  Addenda  Summer  71:  Winter 

Summer  73;  Winter  73. 

Edition  1974:  Addimda  S..n-.riei  :i:  V\  inter  74:  Summer  75:  Winter  75: 

Summer  76;  Winter  76. 

Edition  19^7:  .Addenda  Summer  77.  Winter  77:  Summer  78 
Draft  .ASME  Code  for  Pumps  a:id  Valves  fcr  Nuclear  Power  dated 

November  1968  and  1  addenda  dated  19""0. 

.American  Society  of  Mechanical  Engineers 

United  Engineering  Center,  2r;ii  Fiood  j.i'ir.-.ry.  345  E.isl  47th  Stieet. 
New  York.  New  York  10017 
F.  J.  Moody.   "Maximum  Flow  R.ite  of  a  Single  Component.  Two-Phase 
Mixture,"    journal   of  Heal    Transfer.   Trans   .American    Society    of 
.Mechanical  Engineers,  87,  No,  1.  Fei/ruary  1965. 

American  Society  for  Testing  NIalerials  (,ASTM) 

1916  Race  Street.  Philadelphia.  Pennsylvania  19103 
,ASTM  E-185-73  and  E-185-79  Standard  Recommended  Pr.ii  iice  for 
Surveillance  Tests  for  Nuclear  Rea:  tor  Vessels. 


5G.55« 
50  55o 

.S0  55.J 

Part  50.  Aip    J, 

III.A.3.S 
73.26 


73.26 


A;;-..  B.  S.B;.!2| 


Part  "5. 
IB.bi2 


Arr    B. 


.^0.55., 


Code  Section  111.  Di\  ision  1 50.55a 

74:  Winter  "4:  Summer  75:  Winter  75: 

77:  U  inter  77:  Summer  78 

Coiie  Section  ,M.  Division  1 50.55a 


ri:  Slimmer  72:  Winter  72. 


50.55.i 


Part  50    .Api)    K, 
IC.I.b. 


Pa-t  .50.  App    H.  II. B 


U.S.  Department  of  Commerce  National  Technical  Information  Service 

.5285  Port  Ro>al  Road,  Springfeid,  Virgini.i  22161 


k 
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10  CFR  Chapter  I  (Parts  0—199)— Nuclear  Regulatory  Commission— Continued 

Each  of  the  following  documents  is  available  for  inspection  at  the  Nuclear  Regulatory 
Commission's  Library,  7920  Norfolk  Avenue,  Bethesda,  Maryland.  The  individual  documents 
are  available  through  the  sources  listed  below. 

CFR  Citation 

n..Lu-_r,,t:(    "Gtiirlioo  nf  Moial  W'litpr  Rparlinns  ;il  Hioh  Tenineratures,      Part  50,   Ann.  K, 
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10  CFR  Chapter  It  (Parts  200-699t— Department  of  Energ\  -Cc-.-.'^ec 
Part  212  Mandatory  petroleum  price  regulations— Co'-itr>i#<j 
.American  Society    for  Testing  and  Materials 


CFR  CitutJcn 


ASTM  Standa.-d  D  1655-74  '  St.>ndr,rd  Specificat.on  ftir  AM.ition  Tu-     212  :?1 


10  CFR  Chapter  I  (Parts  0—199)— Nuclear  Regulatory  Commission— Continued 

Each  of  the  following  documents  is  available  for  inspection  at  the  Nuclear  Regulatory 
Commission's  Library.  7920  Norfolk  Avenue,  Bethesda,  Maryland.  The  individual  documents 
are  available  through  the  sources  listed  below. 

CFR  Citation 

Baker-Just,  "Studies  of  Metal  Water  Reactions  at  High  Temperatures.     Part  50.  App.  K. 

III.  Experimental  and  Theoretical  Studies  of  the  Zirconium-Water        I. A. 5 

Reaction,"  ANL-6548,  page  7.  May  1962. 
■PWR  FLECHT  (Full  Length  Emergency  Cooling  Heal  Transfer)  Final     Part  50,  App.  K. 

Report."  Westinghouse  Report  WCAI'-7665.  April  1971.  I.D.5 

Federal  Specifications 

Naval  Publications  and  Forms  Center.  .5801  Tabor  Road.  Philadel- 
phia, PA  19120 
GSA  Interim  Federal  Specification  ■W-A-00450B  (GSA-FSS):  Alarm     7:i.50 

Systems.  Interior,  Security.  Components  For. 
General  Electric  Company 

Nuclear  Energy  Business  Group.  Technical  Support  Services,  MC- 

211,  175  Curtner  Avenue,  San  Jose.  CA  95125 
"Loss-of-Coolant  Accident  and  Emergency  Core  Cooling  Models  for     Part  50,  App,  K. 

General  Electric  Boiling  Water  Reactors."  General  Electric  Company        I  D.7.c 

Report  NEDO-10329.  April  1971. 
International  Atomic  Energy  Agency  (IAEA) 

(Available  from:  Assistant  Director  for  Export/Import  and  Interna- 
,    tional  Safeguards.  Office  of  Inte.national  Proganis.  Nuclear  Regula- 
tory Commission.  Washington.  DC  ?0555) 
IAEA  INFCICR/225  Rev.  1,  "The  Physi.-al  Protection  of  Nuclear  Mate-     110.43[a)(ll 

rial". 
Institute  of  Electrical  and  Electronic  Engineers  (IEEE) 

United  Engineering  Center,  345  East  47th  Street.  New  York.  New 

York  10017 
IF.EE-279.   "Criteria   for  Protection  Systems  for  Nuclear  Generating    50.55a(h) 

Stations,"  dated  August  30, 1968  and  June  3,  1971. 
National  Rifle  Association  (NRA) 

Competitions  &  Training  Division,  1600  Rhode  Island  Avenue,  N.W., 

Washington.  D.C.  20036 

NRA  Target  Manufacturers  Index.  December  1976 Part  73.  App.  B, 

IV.C.2-n.2 

Nuclear  Regulatory  Commission 

Office  of  Standards  Development.  Washington.  DC  20B66 
Regulatory  Guide  8.15  "Acceptable  Programs  for  Respiratory  Protec-     20.103(c) 
tion  '  October.  1976. 

10  CFR  Chapter  II  (Parts  200-«99)— Department  of  Energy 

Part  210-General  allocation  and  price  rules 

CFR  'Citation 

American  Society  for  Testing  and  Materials 

1916  Race  Street,  Philadelphia,  PA  19103 
ASTM  D-288-61   (R  1973)  Standard   Definition   of  terms   Relating   to     210.34 

Petroleum. 
Part  211-Mandatory  petroleum  allocation  regulations 
American  Society  for  Testing  and  Materials 

1916  Race  Street. 

Philadelphia.  Pennsylvania  19103 

ASTM  Standard  D  396-73  "Standard  Specification  for  Fuel  Oils" 21T.51 

ASTM   Standard   D  975-74   "Standard   Specification    for   Diesel   Fuel     211.51 

Oils".  , 

Gas  Processors  Association  ) 

1812  First  Place.  Tulsa,  Oklahoma  74103 
GPA  Publication  2140  (1977)  "Gas  LPG  Specification  and  Test  Meth-     211.51;  211.82 

ods '. 
GPA  Publication  3132  (1974)   "GPA  Natural  Gasoline  Specifications     211,82 

and  Test  Methods '. 
Part  212  Mandatory  petroleum  price  regulations 
American  Society  for  Testing  and  Materials 

1916  Race  Street,  Philadelphia,  Pennsylvania  19103 
ASTM  D  86-67  "Standard  Method  of  Test  for  Distillation  of  Petroleum     212.31 

Products". 
ASTM    Standard    D    910-70    "Standard    Specifications    for    Aviation     212.31 

Guidelines". 


10  CFR  Chapter  It  (Parts  200-699)— Department  of  Energ\  -Cc-.t-^er 
Part  212  Mandatory  petroleum  price  regulations -Cc^ir^L«: 
American  Society  for  Testing  and  Materials 

CFR  Cnation 

ASTM  Stand.ird  D  1655---;  '  SLind^rd  SppciHcatior,  for  A\i,i;;r,n  T;.--     ri^.Sl 

bine  Fuels '. 
ASTM  Test  Method  D  2ti99--0  'Stand.ird  Method  of  Test  f.'r  Kr.ock     21231 
Characteristics  of  Motor  Fuels  b\  the  Rrsp-frch  Melnnd". 
Extension  Granted  to  Feb.  1.  1961 
ASTM  Test  Method  D  2700-70  "S'andard  Mc'hod  of  Test  for  Kr^-Lk     212^1 
Characteristics  of  Motor  nv.d  A\i.it:or;  Typt   FjpIs  by  the  Motor 
Method". 
Extensions  granted  to  Feb.  1.  I9bl 

Military  SpeciFications 

Naval  Publication  and  Ki.irri-ib  Center.  5801  Tahor  Road.  Phiiadelphi.^. 
V.\  19120 
MiL-T-5624  J    'DepaFtrtient  of  Defense  Military  Specifications  for  Tur-     212.31 
bine  Fuel.  Aviation.  Grade  JP— 1  and  JP-5  '. 

Part  420  State  energy  conser\a[ion  plans 

American  Society  of  Heating.  Refrigerating  and  \'u  Conditioning  Engineer*    Inc. 

345  East  47th  Street.  New  York  NY  10017 
Standard  90.  Energy  Canscr\  a!:nr.  ir.  N-v\  Bcild'r.;:  Design.  Ser'.ion^  -;-     -i^Ol    i2xl7 

9  (Aug,  11.  19:'5). 

Part  430-Energy  conservation  program  for  consumer  products 

All  standards  incorpor.tted  Into  P.srt  430  are  contained  in  Su'i.ipart  B. 
Appendix  A-O. 

Association  of  Home  Appliance  Manufacturers 
20  N,  Wacker  Drive.  Chicago.  IL  60606 

AH.AM  HRF-2-ECrr— 19"5  Test  Procedures  to  Determine  the  Terr- 
peralure  and  Energy  Consumption  of  Household  Refrigerators  Com- 
bination Refrigerator-Freezers,  and  Freezers. 

AHAM  ER-i-MWO— ig":  Perform.ime  FAaiu.ttion  for  M.croAa'.e 
Cooking  Appliances. 

AHAM  ER-5-EC— 1976  Proposed  AHA.M  Stani;ard  Test  Method  for 
Measuring  Energy  Consumption  of  Fie(  trie  .-ind  Gas  0\ens  and 
Surface  Units  and  Microwave  Ovi-ns. 

AILAM  HWL-1,  Dec.  1971  Household  VV.isher  tVrform.tnce  Evaluation 
I>rocedure.  (ANSI  Z  224.1-1971) 

AHAM  HLD-1.  June  \9"^  Perforniani  e  Fvaiu.Mmn  Proce(iure  for 
Household  Tiimhle  T\pe  C'othes  Dr\ .  rs 

AHAM  HLD-2EC,  Dec.  IP'S  Test  Method  for  \!e.tsur:rg  Fnere>  Con- 
sumption of  Hoiisehold  Tumble  Type  (Clothes  Dryers. 

.'\H.AM  ffLW-2EC,  Dec.  T9"5  Test  Nfe'thod  !,->r  Nteasiirii-H;  Hne.rpy  Con- 
sumption of  Household  Cl.jthLS  V\  .i.shers. 

AH.AM  HU-1— 72.  Appl;.in(.c  Hurr.difier  S!.<r,d,<rd  (ANSI  Z  235.1- 
1972). 

American  National  Standards  Institute 
1430  Broadway  .New  Yc:k   \Y  lOOiH 

838.1-1970.  Method  of  testinj;  f>ir  Hiii.sehoti!  R.!:  .-,>r.i'ors.  Combina- 
tion Refrigerator  Freezers  and  Mi  use'rnid  Freezers, 

B149.1— 1972,  Dhuniidifiers 

C16.13 — 1961   Monochrome  Television  Broadi  ast  F.--cei\ers 

C71. 1—1972,  Household  Electric  R.irees 

C72.1— 1972.  A.NS  for  Household  A  ,'t:.r,ia::c  F'e,  inc  Storaee-T\  pe 
Water  Heater. 

Zn.l82— 1965  (R  1971),  St.jnd.nd  Me'.'-e.i  of  Tehl  '.-r  Smoke  Densitv  in 
the  Flue  Gases  from  Distillate  Fuels 

Z21. 1—1974.  As  amended  by  Z21  la— ur-!  .-.nd  ZZl.lb— 19-6— House- 
hold Cooking  Gas  Appliances 

Z21. 10.1— 1975.  Gas  Water  Heaters 

Z21.11.1 — 1974.  A.NS  for  G.is-Fired  Room  Hr^Ieis.  Vol,  1,  \en;ei,'  Room 
Heaters. 

Extension  granted  to  Feb.  1,  19hl. 

Z21.13— 1974.  .'\,\S  for  Gas-Fired  Low  P-.essan-  Ste.im  and  Hot  V\.i:er 
Heating  Boilers. 

Extension  granted  to  FeO  1,  1!'H 

721.44—1973.  Gas  Fired  Gravity  ep,,:  F.m  T'vPe  Direct  Vent  Wail 
Furnaces. 

Z21.47— 1978,  Gas  Fired  Centra!  Furnao's 

Z21.48 — 1976,  Gas  Fired  Gravity  and  Far-  Type  Floor  Furnaces 

Extension  granted  to  Feb.  1  1981 

7;;i .49—1975.  Gas  Fired  Gravity  .inc!  F.in  Type  Vented  Wall  Furnace .... 
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10  CFR  Chapter  II  (Parts  200-699) — Department  of  Energy -Continued 
Part  430-Energy  conservation  program  for  consumer  products— Continued 
American  National  Standards  Institute— Continued 

Z91.1 — 1972.  ANS  Performance  Requirements  for  Oil-Powered  Central 

Furnaces. 
Z224.1 — 1971,    Performance    Evaluation    Procedures    for    Household 

Washers. 

Z234.1— 1972.  Room  Air  Conditioners 

Z235.1— 1972,  Appliance  Humidifier  Standard  (AHA.M  HU-1-72) 

Air-Conditioaing  and  Refrigeration  Institute 

1815  N.  Fort  Myer  Drive.  Arlington.  VA  22209 
ARI  7in — 7Q  Standard  for  Ilnitarv  Air  Cnnditionine  Eauinment 


CFR  Citation 
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10  CFR  Chapter  II  (Parts  200-699)— Department  of  Energy -Continued 
Part  456— Residential  energy  conservation  program— Continued 

American  National  Standards  Institute— Continued 

CFR  Citation 
ANSI  Z21.20— 1979  ANSI  Standard  for  Automatic  Gas  Ignition  Sys-    456.814 

terns  and  Components. 

ANSI  Z21.47-1978  ANSI  Standard  for  Gas-fired  Central  Furnaces 456.814;  456.914 

ANSI  Z21.59 — Gas-fired  High  Pressure  Steam  and  Hot  Water  Heating    456.814 

Boilers. 
ANSI  Z21.66-1978  ANSI  Standard  for  Electrically-Operated  Automatic    456.814;  456.914 

Vent  Damper  Devices  for  Use  with  Gas-fired  Appliances. 
ANSI  Z21.67-1978  A.NSl  Standards  for  Mechanically-Actuated  Auto-    456.814:  456.914 

matic  Vent  Damper  Devices  for  Use  with  Gas-fired  Appliances. 

ANSI  Z21.68-1978  ANSI  Standard  for  Thprmaltv.Artnatprl    Aiitnm:,tif-      d";RniA.   Ji^fiQii 


86684 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31,  1980  /  Rules  and  Regulations 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday,  December  31,  1960  /  Rules  and  Regulations      86685 


10  CFR  Chapter  II  (Parts  200-699)— Department  of  Energy-Continued 
Part  430-Energy  conservation  program  for  consumer  products— Continued 

American  National  Standards  Institute— Continued 

CFR  CiUitiun 

Z91.1— 1972.  ANS  Performance  Requirements  for  Oil-Powered  Central 

Furnaces. 
Z224.1 — 1971,    Performance    Evaluation    Procedures    for    Household 

Washers. 

Z234.1— 1972,  Room  Air  Conditioners 

Z235.1— 1972,  Appliance  Humidifier  Standard  (AHAM  iHU-l-72) 

Air-Conditioning  and  Refrigeration  Institute 

1815  N.  Fort  Myer  Drive,  Arlington,  VA  22209 

ARI  210 — 79,  Standard  for  Unitary  Air  Conditioning  Equipment 

ARI  240 — 77,  Standard  for  Air-Source  Unitary  Heat  Pump  Equipment.... 
ARI  280—74,  Standard  for  Central  Forced-Air  Electric  Heating  Equip- 
ment. 

ARI  320—76,  Standard  for  Water  Source  Heat  Pumps 

ARI  610 — 74,  Standard  for  Central  system  Humidifiers 

American  Society  of  Heating,  Refrigerating  and  Air-Conditioning  Engineers,  Inc 

345  East  47th  Street,  New  York,  NY  10017 
ASHRAE  Standard  16 — 69  Method  of  Testing  for  Rating  Room  Air 

Conditioners. 
ASHRAE  Standard  37—78  Method  of  Testing  for  Rating  Unitary  Air 

Conditioning  and  Heat  Pump  Equipment. 
Extension  granted  to  Feb.  1, 1981. 
American  Society  for  Testing  and  Materials 

1916  Race  Street,  Philadelphia,  PA  19103 

D396 — 78,  Standard  Specification  for  Fuel  Oils 

D2156 — 65,  Method  of  Test  for  Smoke  Density  in  Flue  Gases  from 

Distillate  Fuels  (ANSI  Z  11.182-1965  (R  1971)). 
Hydronics  Institute 

35  Russo  Place,  Berkeley  Heights,  NJ  07922 
Testing  and  Rating  Standards  for  Cast  Iron  and  Steel  Heating  Boilers. 

Jan.  1977. 

International  Electrotechnical  Commission 

(Available  from:  American  National  Standards  Institute.  1430  Broad- 
way, New  York,  NY  10018) 
lEC  Publication  335-25 — 1976  Method  of  Measuring  Performance  of 
Microwave  Cooking  Appliances  for  Household  and  Similar  Purposes. 
Extension  granted  to  Feb.  1, 1981. 
Underwriters'  Laboratories,  Inc. 
207  East  Ohio  Street,  Chicago,  IL  60611 

UL  729—1976,  Std.  for  Safety:  Oil-Fired  Floor  Furnaces 

UL  730—1974,  Std.  for  Safely:  Oil-Fired  Wall  Furnaces 

Extension  granted  to  Feb.  1, 1981. 

UL  858 — 1974  Household  Electronic  Ranges 

UL  896—1973,  Std.  for  Safety:  Oil-Burning  Stoves 

Part  436 — Federal  energy  management  and  planning  programs 

American  Society  of  Heating,  Refrigerating  and  Air-Conditioning  Engineers,  Inc. 

345  East  47th  Street,  New  York.  NY  10017 
Standard  93-77,  Methods  of  Testing  to  Determine  the  Thermal  Per-    436.76 

formance  of  Solar  Collectors. 
Part  440 — Weatherization  assistance  for  low-income  persons 

An  extension  to  Feb.  1.  1981  has  been  granted  for  all  standards 
incorporated  by  reference  in  Part  440  to  complete  the  review 
process  under  1  CFR  51.13. 

Part  456 — Residential  energy  conservation  program 
American  National  Standards  Institute 

1430  Broadway,  New  York,  NY  10018 
A.\SI/AAMA    1002.9—1977    Voluntary    Specificdtion    for    .Muminuni     4:)6.813 

Combination  Storm  Windows  for  External  Applications. 
A.N'SI/AAMA   1102.7—1977   Voluntary   Specifications   for   .Muniinum     456.813 

Storm  Doors. 
ANSI/ASTM  B  152-79  Standard  Specification  for  Cuppf.T  Sheet,  Strip,     4,ifj.8U) 

Plate,  and  Rolled  Bar. 
ANSI/ASTM  B  446-75  Standard  Specification  for  N'lckel-Chniniium-     436.810 

Molybdenum-Columbium  Allow  (UNS06625)  Rod  and  B..r, 
ANSI/ASTM  D  2156-65  (1975)  A.NSl  Standard  Method  of  Tests  for     436.913 

Smoke  Density  in  the  Flue  Gases  from  Distillate  Fuels. 
ANSI  Z21.13-1977  Gas-Fired  Low  Pressure  Steam  Hot  VVdIer  lleatino     436.814;  430.914 

Boilers.. 


10  CFR  Chapter  II  (Parts  200-699)— Department  of  Energy -Contuiued 
Part  456— Residential  energy  conservation  program— Continued 

American  National  Standards  Institute— Continued 

CFR  Citation 
ANSI  Z21.20— 1979  ANSI  Standard  for  Automatic  Gas  Ignition  Sys-    456.814 

tems  and  Components. 

ANSI  Z21.47-1978  ANSI  Standard  for  Gas-fired  Central  Furnaces 456.814;  456.914 

ANSI  Z21.59 — Gas-fired  High  Pressure  Steam  and  Hot  Water  Heating    456.814 

Boilers. 
ANSI  Z21.66-1978  ANSI  Standard  for  Electrically-Operated  Automatic    456.814;  456.914 

Vent  Damper  Devices  for  Use  with  Gas-fired  Appliances. 
ANSI  Z21.67-1978  ANSI  Standards  for  Mechanically-Actuated  Auto-    456.814:  456.914 

matic  Vent  Damper  Devices  for  Use  with  Gas-fired  Appliances. 
ANSI  Z21.68-1978  ANSI  Standard  for  Thermally-Actuated  Automatic    456.814;  456  914 

Vent  Damper  Devices  for  Use  with  Gas-fired  Appliances. 
ANSI  Z91.2-1976  Performance  Requirements  for  Automatic  Pressure    456.814:  456.914 

Oil  Burners  of  the  Mechanical  Draft  Type. 

ANSI  Z96.1-ig78/UL  727  Oil-fired  Central  Furnaces 456.814 

ANSI  Z96.2-1974/UL  296  -Oil  Burners" 456.814 

ANSI  Z96.3-1975/UL  726  "Oil-fired  Boiler  Assemblies" 456.814 

ANSI/NWMA  I.S.  2-73  "Industry  Standard  for  Wood  Windows" 456.813 

ANSI/NWMA  I.S.  S-73  "Ponderosa  Pine  Doors" 456.813 

American  Society  for  Testing  and  Materials 

1916  Race  Street.  Philadelphia,  PA  19103 
ASTM  C-177-76  "Standard  Test  Method  for  Steady  State  Thermal     456.810 

Transmission  Properties  by  Means  of  the  Guarded  Hot  Plate. 
ASTM  C-236-66  (Reapproved  1971)  "Standard  Test  Method  for  Ther-    456.810 

mal  Conductance  and  Transinittance  of  Built-up  Sections  by  Means 

of  the  Guarded  Hot  Box". 

ASTM  C-516-75  "Standard  Specification  for  Vermiculite  Loose  Fill" 456.806 

ASTM  C-51&-76  "Standard  Test  Method  for  Steady  State  Thermal    456.810 

Transmission  Properties  by  the  Means  of  Heat  Flow  Meter". 
ASTM  C-520-65  (Reapproved  1975)  "Standard  Method  for  Density  of    456.806;  456.807 

Granular  Loose-fill  Insulation". 
ASTM   C-570-72   "Specification    for   Oil   and   Resin   Based   Caulking     456.812 

Compound  for  Building  Construction". 
ASTM  C-578-69  "Standard  Specification  for  Preformed,  Block-Type    456.808 

Cellular  Polystyrene  Thermal  Insulation". 
ASTM  E-737-80  'Standard  Practice  for  the  Installation  of  Storm  Win-    456.911 

dows.  Replacement  Windows.  Multi-Glazing,  Storm  Doors  and  Re- 
placement Doors". 
ASTM  C-755-73  "Standard  Recommended  Practice  for  Selection  for     456.903 

Vapor  Barriers  for  Thermal  Insulation". 
ASTM  C-790-74  "Standard  Recommended  Practices  for  Use  of  Latex     456.916 

Sealing  Compounds". 
ASTM  C-797-75  "Standard  Recommended  Practices  and  Terminology     456.916 

for  Use  of  Oil-  and  Resin-Based  Putty  and  Glazing  Compounds '. 
ASTM  C-804-75  "Standard  Recommended  Practices  for  Lise  of  Solvent     456.916 

Release  Type  Sealants". 

ASTM  C-834-76  "Specification  for  Latex  Sealing  Compounds" 456.812 

ASTM  D-257-78  "Test  for  DC  resistance  or  Conductance  of  Insulati.ng    456.810 

Materials '. 
AST.M  D-1622-63  (Reapproved  19751  "Standard  Method  of  Test  for    456.810 

Apparent  Density  of  Rigid  Cellular  Plastics". 
ASTM  E-84-79B  "Standard  Test  Method  for  Surface  Burning  Charac-     4,36.808;  456.809; 

leristics  of  Building  Materials".  456.810:  456.812 

ASTM  E-96-66  (Reapproved  1972]  "Standard  Test  Method  for  Water     4.36.805 

Vapor  Transmission  of  Materials  in  Sheet  Form". 
ASTM  F.-119-79  "Standard  Methods  of  Fire  Tests  of  Building  Con-     456,906:  456.907 

struction  and  Materials". 

ASTM  E-136-79  "Test  for  NonConihustibility  of  filementary  Materi-     456.905;  456.906 
als". 

ASTM   E-283-73    "Standard   Test   .Method    for   Rate   of  Air   Leakage     456,813 

Through  Exterior  Windows.  Curtain  Walls  and  Doors ', 
ASTM  E-576-76  "Standard  Test  Method  for  Dew/Frost  Point  of  Se.iled     456,813 

Insulating  Glass  Units  in  Vertical  Position '. 
ASTM  C-1-72  (Reapproved  1979)  "Standard  Recommended  Practice     456.810 

for  Preparing.  Cleaning,  and  Evaluating  Corrosion  Tost  Speciments". 
Building  Officials  and  Code  .administrators,  Internationa!  Inc. 

17926  S.  Halsted  Street.  Chicago,  IL  60430 

BOCA  Research  Report  No.  72-23 456.813 

Environmental  Protection  Agency  CERI-SB-53,  Cincinnati,  OH  45268 

EPA  Report  No.  600/2-75-069a  "Guidlines  for  Residential  Oil  Burner    456.913 

Adjustments". 
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Federal  Specifications 


CFF:  Citation 


■I    t —    \ . 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations      86687 

10  CFR  Chapter  II  (Parts  200-699)— Deparlmenl  of  Energ>  -Continued 

CFR  Citation 
Part  475  Electric  and  hybrid  vehicle  research,  development,  and  demonstration  project 
Society  of  Automotive  Engineers 

400  Commonwealth  Drive,  Warrendale.  PA  15096 
SAE  1227a.  as  revised  Feb,  1976,  Electrical  Vehicle  Test  Procedure 475.3:  475,10;  475,11 
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10  CFR  Chapter  II  (Parts  200-699)— Departminl  of  Knergv  -Cc  .-Lt: 
Part  456 — Residential  ener^\   conservation  program -Co-  rea 


Kederal  Specifications 

\,nal  Publication  and  K.:-:b  C^::'.'  ;    3«i'.    i-ibi  r  Avcn.ie.  Philadel- 
phia. PA  19120 

IIH-I-515D  (6/73)  "Insul.^'.iGr..  T.he--r..'l  |ii.osi-fi"  '.■■>:  Pnru;r.atic  o.' 
Pniirt'd  Applicalion):  CeHulosir  o."  V.  Vvd  Fib>ir'. 

IIH-I-524B  (11/72— Interirr-;  AmepJmt-nl.  l/rfi)  ■Irsula'.ion.  Board 
Thermal  (Poiystyrene)". 

HII-1-530A  (1971  and  Inter-;.Ti  Amendnu-nl  3^  .i/roi  •Ir.sui.ilinn,  Board 
Thermal  (Polyurethane  ar.d  Pu'r.isioc  vniiMte)". 

HH-1-558B  (1971  and  In'.erim  Amer.dmep.l  3.  5/7fci)  ■■i;isu!,.;;on  Bloik'^. 
Boards,  Blankets,  Felts,  Siefving  and  P.pe  Kiilirg  Coverings'  . 

1IH-I-573B  (1968  and  Interim  Amendment.  19"b)  Iisiiiation  Thi  rm,;' 
(Klexible  lir.ic.jllular  Sheet  and  Pipe  Co'.eiing]'. 

HH-I-574D  (1974  and  Interim  Amendirenl  1.  9/76|  ■Ir.M.iation.  The- 
mal  (Periile) ". 

HH-1-58.5C  (1974  and  Inter. rr,  Ar.H-niimenl  1.  9,'76i  '  lnsi;!,ili()n.  Ther- 
mal (Vcrmituiite)". 

1U-I-I-1030A  (19:'3  and  Interim  An-pi-.dr.ien!  1.  9/"b)  ■insul.i'.ion  Ther- 
mal (.Mineral  Fiber  for  Pneumatu  or  Poured  Application]'. 

HH-I-1252B  (1976)  "Insulation,  Thermal  Refleciivp  (Aluminum  Foil)'  .  .. 

1T-S-001543A  (1971)  "Sealing  Compound.  Silicone  Rubber  Base  (for 
Caulking.  Sealing,  and  Glazing  in  Buildings  and  Other  Struitures!"  . 

TT-S-00227E  (1969  and  Am.endmenI  3.  10/70]  ■Seaiing  Compound. 
Elastomeric  Type.  Multi-Component  (lor  Caiilking,  Se.'.lir.g.  and 
Glazing  in  Buildings  and  Other  Structures)". 

rT-S-001657  (COM-NBS)  (19701  "Sealing  Compoimd.  Single  Compo- 
nent Butyl  Rubber  Base,  Solvent  Release  T\  pe  (for  B.ildinps  and 
Other  Types  of  Construction)". 

rr-S-00230C  (COM-NBS)  (1970  and  Amendmenl  2.  10/701  Srahnp 
Compound.  Elastomeric  Type.  Single-Compr::ent  (for  Cauikinp. 
Sealing,  and  Glazing  in  Buildings  and  Othei  St,-ui  turesT  . 

TT-C-00598C  (COM-NBS)  (19"0)  "Ca.ilkipg  Co-poi.nd.  Oil  .ir.ii  Resin 
Type,  (for  Building  Construi  tior.l" 

1T-P-00791B  (GSA-FSS)  (1969  and  Amr-ndm.-nl  2.  iv'^Oi  "PiJiv  Lin- 
seed-Oil  Type,  (for  VVoodSash-Gia-nngl". 

Fir  and  Hemlock  Door  Association 

Yeon  Building.  Portland.  OR  92704 
FUD.A  6-79  "Industry  Standard  for  Doi.'glas  V-.f.  \>  rslfri  H.-^-im  k-  a.ui 
Siika  Spruce  Doors  and  Blinds  '. 

Department  of  Housing  and  IJrban  Development 

Office  of  Technical  and  Credit  Star.d.ird'..  R-io'"  Hl-n   4.Sr  S.'vcnih 
Street.  SW..  Washington.  DC  20410 
1!1:D  Intermediate  MPS  S'.;ppler.-.'n;  49.inj-19"7   '  Si.iai   Kealirj,  ar.,i 
Domestic  Hot  Water  Systems". 

Department  of  Commerce.  Nalion.d  Bureau  of  Stand,irds 

Washington.  DC  202.34 
,\BS/PS  26-70  "Rigid  PoK\  ir,yi-i  hU.r-tif  I'-of'.-  F\!;usions" 

National  Fire  Protection  Administration 
470  Atlantic  Avenue.  Boston  M.A  02210 

\FPA-.31-1978  "1978-Nationai  Fire  Ci^de  "  Sirin(iard  for  the  Installa- 
tion of  Oil  and  Bi.;n'n;^  Eqaipna-n;  '. 

\FPA-.'!4/A\SI  Z223.1-l--i!r4  N'af.o.nal  Fuel  Gas  Code.  Part  I.  "Instal- 
lation of  Gas  Pip;ng  and  Gas  Eq.,:p'T)^nt  on  \nn-Industria!  Premises". 

NFPA-70-1978  "National  Eit:cl:i  Cud,:      isrh  

\FPA-211-1977  ".N'ationai  Fi.-e  Code  Standard  for  Chimneys.  Fire- 
places, and  Vents. 

Sandia  Laboratory 

Environmental  Rescanh  Ui.  isu:;-b.)«  .Albuquerque,  XM  87185 
Sandia  Laboratories  Report  SA\D  77-) 3"5-19:"3— Peformance  Evalua- 
tion of  Wind  Energy  Conversion  S>sle;>is  Tsing  th»   Method  of  Bins". 

L'nderwriter  Laboratory 

Publication  Stock.  333  Pf:pgs'or.  Ro.,(<.  \);l'il;ruuk.  \l  M<}2 
I;L  599.  3id  F.d.-19"5.  Amendments  th.-.i:iKh  I'^-a  "Standard  for  Heat 
Pumps". 


CFR  Citation 


456.803;  4.%.804; 

456.805 
456.(508 

4.V.  fiOfl 

4.^6.812  J. 

4.?t>,8:2 

4Sr.8!)7 

4.'^e„80f> 

4=>e.804;   456.W1.'5 

456-8;0 
4if..812 

456.8;: 

4.".&H-i2 

4ai..S-i2 

4.'i6.b!2 
4.--.hS:>2 


4.'-t).813 


4'.h.702:,   4.ib.70:< 
4.=^fv-.i4 


4>fifil' 


4r.6.905    456.906; 
456.907;  456.909; 
456.913 

4,=i6.905.   456.906: 

456.907;  4,56.909; 

456.9i4 
456.914;  456.7115 
456.905;  4-5U.906. 

456.907;  456  i>09; 

4,56  912 


4.56.705 


456.814 
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10  CFR  Chapter  II  (Parts  200-699)— Department  of  Energy  -Continued 

CFR  Citution 
Part  475  Electric  and  hybrid  vehicle  research,  development,  and  demonstration  project 
Society  of  Automotive  Engineers 

400  Commonwealth  Drive.  Warrendale.  PA  15096 
SAE  J227a.  as  revised  F'eb.  1976,  Electrical  Vehicle  Test  Procedure 475.3;  475.10:  475  11 

12  CFR  Chapter  VII  (Parts  700-799)— National  Credit  Union  Administration 
National  Credit  Union  Administration 

1776  G  Street,  NW.,  Washington.  DC.  20456 

CFR  Citation 
NCUA  8022— Accounting  Manual  for  Federal  Credit  Unions  ([an.  1975     701.2(d)(1):  701.14(a] 

edition  reprinted  with  changes  in  July  1980). 
NCUA  8001— Federal  Credit  Union  Bylaws  (August  1972  &  Dec.  1977,     701.2(d)(2):  701.14(b) 

July  1978,  and  August  1980  changes). 
NCUA  8009— Data  Processing  Guidelines   for  Federal  Credit  Unions     701.2(d)(3]:  701.14(c) 

(Sept.  1972). 
These  documents  are  also  available  from;  , 

NCUA  Region  I 

441  Stuart  Street.  6th  F'loor.  Boston.  M.'\  02116 
NCUA  Region  II 

New  Federal  Building.  228  Walnut  Street.  Box  926,  llarrisburg.  PA  17108 
NCUA  Region  HI 

1365  Peachtree  Street.  N.E.,  Suite  500.  Atlanta.  GA  30367 
NCUA  Region  IV 

Federal  Office  Building,  Room  704.  234  N.  Summit  Street.  Toledo,  Ohio  43604 
NCUA  Region  V 

515  Congress  Avenue,  Suite  1400,  Austin,  Te.xas  78701 
NCUA  Region  VI 

Two  Embarcadero  Center.  Suite  1830.  San  Francisco,  CA  94111 

13  CFR  Chapter  I  (Parts  100  to  199)— Small  Business  Administration 

Cf-Tt  Citatiun 
American  National  Standards  Institute  (ANSI) 

1430  Broadway,  New  York,  New  York  10018 
American  National  Standard  Specifications  for  Making  Buildings  and     113.3-3(c] 
Facilities  Accessible  to  and  usable  by,  the  Physically  Handicapped 
(ANSI  A-117,1— 1980). 

14  CFR  Chapter  I  (Parts  23,  25,  27,  29,  36.  91.  121,  127.  135>— Federal  Aviation 
Administration,  Department  of  Transportation 

CFR  Citation 
American  National  Standards  Institute 

1430  Broadway,  New  York,  NY  10018 

lEC  Publication  No.  179.  "Precision  Sound  Level  Meters",  (1973) 36,  Appendix  A. 

Section  A36.3 
lEC  Publication  No.  225,  "Octave,  Half-Octave,  Third-Octave  Band     36,  Appendix  A, 

Filters  Intended  for  the  Analysis  of  Sounds  and  Vibrations",  (1966)..  Sec.  A36.3 

Department  of  Transportation 

400  7th  Street,  S.W.,  Washington.  D.C.  20590 

Extensions  granted  to  Feb.  1.  1981  for  the  following  publications: 
Advisory    Circular   20-110 — Index    of   Aviation   Technical    Standard 

Orders, 

TSO-C77,  "Gas  Turbine  Auxiliary  Power  Units"  (May  20,  1963) 25.1522:  29.1522 

TSO-C91,  "Emergency  Locator  Transmitters".  (October  21,  1971] 25.1415:  29.1415; 

91.52;  121.339; 
121.353;  135.167 
TSO-C74,   Airborne   ATC   "Transponder   Equipment"    (February    20,     91.24;  121.345; 

1973).  127.123;  135.143 

TSO-lOb,   "Aircraft.  Altimeter,  Pressure.  Actuated,  Sensitive  Type"     91.36;  127.103 

(September  1,  1959). 
TSO-C88,  Automatic  Pressure  Altitude  Dicitizer  Equipment"  (February     91.36;  127.103 

10,  1967), 
TSO-C92B,  "Ground  Proximity  Warning-Glide  Slope  Deviation  Alert-    121.360 

ing  Equipment"  (August  19,  1976). 

International  Civil  Aviation  Organization 

(Attention;  Distribution  Officer),  P.O.  Box  400.  Succursale;  Place  de 
lAviation  Internationale,  1000  Sherbrooke  Street  West,  Montreal. 
Quebec.  Canada,  H3A  2R2 
Annex  2  to  the  Convention  on  International  Civil  Aviation,  Rules  of    91,1  and  135.3(b) 
the  Air,  6th  Edition  (1970).  with  amendments  through  Amendment  20 
(August  1976), 
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14  CFR  Chapter  I  (Parts  23.  25,  27    29.  36,  91    121,  127,  135)— FedBtai  Aviation 
Administration,  Department  of  Transportation — Conliniied 

CFli  C  ra!i,'!i 

Pratt  &  Whitney  Aicc:faft  Co. 

400  East  Main  Street.  East  HarifaT.;.  CT  0b:08 

Engineering  Change  No.  19"707 11-SfAS  27    Stt. 

14(b);  91-SFAR  27 
Sec.  u;!)). 

Service  Bulletin  2531 ll-SFAR  Z":.  Sec. 

14(b):  91-SFAR  27 
Sec.  14jh). 


14  CFR  Chapter  I  (Pan  975 — Feder.?!  .^naiion  .Administration — Department  of 
Transportation 

CFR  C I  tutu. 
Standard  Inslrumerl  Approach  P-ocedures  (SIAPS) 97 

14  CFR  Chapter  I  (Part   152) — Federal  .\1i3uon  Adm;R!s!ration— Deparimen!  of 
Transportation 

[All  Advisory  Circulars  are  contained  in  14  CFR  152.1!.  Cop.es  of  F.\.\  Ad^isorj  C;r 
ere  available  from  the  addresses  listed  at  the  end  of  this  Lable  ) 

Federal  Aviation  Administrttioa  Advisory  Circulars 

(a)  Circulars  available  f'es  of  charge 

152 
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14  CFR  Chapter  I  (Parte  23,  25,  27    29.  36.  91    121.  127.  135)— Fedut^l 
Administration.  Department  of  Trjnsportalion — f^>nlir:i:nJ 


A^ialiim. 


Pratt  &  Whitney  Aiccfaft  Co. 

400  East  Main  Street.  East  f<^;if..)i;.  C  i  i>:08 

Kn.ojneering  Change  \o.  197707 ll-SFAR  l":.  Sec 

14<b)    91-SFAR  27. 
Sec.   )4ii)). 

Ser\i(e  Bulletin  2531 )1-SFAR  27,  Sec. 

14(b):  91-SFAR  27. 
Sec.  14j!)). 

Scrvii.e  Bi;!letin  2417 11-SFAR  27,  Sec. 

14(b);  97-SFAR  27, 
Sec.  14(;i;. 


Radio  Technical  Commission  for  Aeronautics  (KCTA) 

2000  K  Street,  N,W.,  Washington,  D.C.  20006 
RTCA  Paper  23-63/DO-117  (March  14.  1963).  '  Stand.ird  A.;jiistment 

Criteria  for  Airborne  Localizer  and  Glide  Slops  Receivers". 

Society  of  Automotive  Engineers,  Inc. 

400  Commonwealth  Drive,  Warrnnton,  P.\  15096 
SAE  ARP  866A— Standard  Values  at  Atmospheric  Absorption  as  a 
Function  of  Temperature  and  Humidity  for  I'se  in  Evaluating  Air- 
craft Flyover  Noise,  (March  15.  1975), 

U.S.  Government  Printing  Office 

Washington,  D.C.  20402,  Superintendent  oi  Uoi  iments 
AN'C-18  Bulletin  "Design  of  Wood  .Aircrafi   Siructuies"   (junt;  1951. 

Second  Edition). 
Military  Handbook  MIL-HDBK-5C,  Vol  1  S  Vol  2  Metallic  .Materials 

and  Elements  for  Flight  Vehicle  Structures '.  (September  15.  1976.  as 

amended  through  December  15,  197H). 
Military  Handbook  MIL-HDBK-17,\  "Plasiu  s  for  Aerospace  Vehicles" 

(January.  1971). 
.Military  Handbook   M1L-HDBK-23A    "StTuctural   Sar,u'vvi(!.   C.)mpns- 

ites  '  (December  30. 1968). 


91,  Apf.r.dix  A. 
Par,)   3ii;l 


36,  Appendix   A,  Sei 
A36.9 


23.613:  25.613:  27.613; 

29.613. 
23.613:  23.615;  25.693; 

27.613:  :9.6n: 

29.685. 
23.613;  2,")613:  2" .61.); 

29.613. 
23.613;  25.61,3:  27.613: 

29.613. 


14  CFR  Chapter  I  (Part  39) — Federal  .Axiation  Administration,  Department  of 
Transportation 

(All  Nfanufacturer's  Service  Bulletins  !;■>  Aiiworthiness  Directives  are  contained  in  14  CFR 
39.13.  Manufacturer's  Service  Bulletins  in  ,'\;r'.\.)rthiness  Directives  are  available  from  the 
Manufacturer,  or  from  the  addresseb  listed  at  the  end  of  this  table. | 
Extension  for  Manufacturer's  Serv'ce  Bulletins  in  Airworthiness 
Directives  has  been  granted  to  March  1.  1981 

CFR  (Jclirn 

Manufacturer's  Service  Bulletins  in  A  :\\or!h:p.ess  D'lHiiives 39.13 

.\vaildble  for  public  inspection  at; 

Office  of  The  Chief  Council  Rules  Uocset.  Federal  Aviation  Administration,  600  Independ- 
ence Avenue  SW..  Washir.gtijn.  DC  20."v3(i 

.'\i  aildble  from: 

.\ew  England  Regional  Office.  12  \ev\  Kni;lar.J  F,\e(ii';\e  Park,  Uu'"liiigtun,  .Si.issachuselts 

Eastern  Regional  Offi.'^p,   Federal   Biii!,!  ng,   )i,':n   F.   Kennedy    (IFK)   lnterria;i(>nal   .Airpoft, 

Jamaica,  N.Y, 

Southern  Regional  Office,  3400  Whipple  Street.  Fast  Point.  Georgia 

Great  Lakes  Regional  Office.  2300  East  Devon  Des  Plair.es.  Illinois 

Central  Regional  Office,  601  East  rvvelfth  Street.  Kansas  City,  Missouri 

Soiithv\'est  Regional  Office,  4400  Blue  Mound  R(.^d  Ft.  Worth  Texas 

Rocky  Mountain  Regional  Office,  10255  Fast  25th  .Avenue,  Aurora,  Colnrado 

.Northwest  Regional  Office,  FAA  Buikling.  9010  E.ist  Marginal  U.iy  Snuih.  Ki.-ng  County 

International  Airport  (Boeing  Field),  Seattle,  VV.ishington 

Western  Regional  Office,  15000  Aviation  Boulevard.  Ha.vlhorr.e.  California 

Alaskan  Regional  Office,  632  Sixth  Avenue.  Anchora,i^e.  Alaska 

Pacific  Asia  Regional  Office.  1833  Kolakoua  Avenue.  Honolulu.  Hawaii 

European  Regional  Office.  Tour  Mado.i  Building  1.  PI. ice  Mauou.  1020  B.'^ussels,  Belgium 

14  CFR  Chapter  I  (Part  97) — Federal  Aviation  .Xdminislration.   Department  of 
Transportation 

(/Ml  Standard  Instrument  Approach  Procedures  are  contained  in  14  CFR  Part  97.) 

Federal  Aviation  Administration 

National  Flight  Data  Center.  800  Independ.'m  i-  ,A\inue  SW  .  Wash- 
ington, DC.  20590 
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14  CFR  Chapter  I  (Part  97) — Federal  Aviation  Administration — Department  of 
Transportation 

CFR  Citutum 
Standard  Instrumerl  Approath  P'.jccdi.'es  (S!APS) 97 

34  CFR  Chapter  I  (Pari   152}— Federal  .\1i2uon  .^dmlfisstra^ion— Depafimen!  of 
Transportation 

(All  Advisory  Circulars  are  contair.ed  m  14  CFR  132.11.  Co;j>es  of  F.\.\  Advisor,  C:rcula-.s 
are  available  from  the  addresses  listed  at  the  end  of  this  lablc  j 

Federal  Aviation  Administrctioa  .Advi,<;or>  Circu'.a.'s 

(a)  Circulars  avaMabla  vaa  0;  charge 

l.'^2 
150/5100-12  Electron  Ne.v  ,gc-.tic;:,.l  Aids  App.-oved  -'  :  FanCir.g  Lader 
the  -Airport  Developme.at  A,d  s'.'ug.^ani  (.\DAPj. 

150/,5190-3A  Model  Airport  Hazard  Zoning  Ordir^accc. 

150/5210-7A  Aircraft  Fire  and  Rescue  Co-Timunicatioas 

150/5210-10  Airport  Fire  dad  Rescue  Equipment  Building  Cu.de 

t:i0/5300-2C  Airport  Design  Star.darus— Site  Keqv.;rement8  for  Ter.ni- 

nal  Navigational  Facilities. 
150/5300-48  Utility  Airports— .Air  Access  to  .N'atiuaal  rran.-por;.,!;on..  "" 

t50/,5300-6  Airport  Design  ?'andards— General   Av;-itios   A;'ports— 

Basic  and  General  Transport 
150/5300-e  Planning  and  Design  Cr.te.-ia  for  Metropoi-tan  ST'OL  Ports. . 

1.50/5320-6B  Airport  Pavement  Design  and  Evaluation 

150/5320-10     Environmental     Enhancement     at     Aii-ports — Industrial 

Vv'aste  Treatment. 
150/5320-12  Methods  for  the  Design,  Construction.  ar.d  Nsaintenance  of 

Skid  Resistant  Airport  Pr.vement  Su.-faces. 
T.50/5325-2C  Airport  Design  S'anda.'-ds— .Airpor'.s  Served  bv  A.r  Carri- 
ers— Surface  Gradient  and  Line-of-Sight 

150/5325-4  Runway  Length  Reqcirements  for  Airport  Design 

t50/532.5-6A  Airport  Design  Standards— Effect  and  Trtatnif  .-.t  of  Jet 
Blast. 

150/5325-8  Compass  Calibra'.io:!  Pad  

t50/5335-lA  Airport  Design  Standards- .Airporis  Se-vcd  by  Air  Carri- 
ers— Taxiways. 

150/5335-2  Airport  Aprons 

1,50/533,5-3  Airport  Design  Standards— Airports  Served  by  .Air  Carri- 
ers— Bridges  and  Tunnels  on  Airports. 
i.50/5335-4  Airport  Design  Si^.ndards- Airports  Se-ved  by  .Air  Carri- 
ers— Runway  Geometries. 

150/5340-lD  Marking  of  Paved  A.-eas  on  Airports 

150/534O-4C  Installation  Details  fjr  Runway  Centf-'line  ard  loach- 
down  Zone  Lighting  Sj  stems. 

150/534O-5A  Segmented  Circle  .A. .-port  Nlarker  System 

150/5340-8  Airport  51-foct  Tubular  Beacon  Tower 

150/5340-14B  Economy  Approach  Lighting  Aids 

150/5340-17A  Standby  Power  for  \o.n-F.A.A  Airport  Lighting  Sisttm 

150/5340-18  Taxiway  Guida.:ce  Sign  Systtn; 

150/5340-19  Taxiway  Cen!e."line  Lighting  System 

1.50/5340-20  Installation  Details  ..nd  Maintenance  Standards  for  Re- 
flective Markers  for  Airport  Runivay  and  Taxiway  Centerlines. 

150/5340-21  Airport  Miscellaneucs  Lighting  Visual  Aids 

I50/5340-22   Maintenance   Guide   for  Determining   Degradation   and 
Cleaning  of  Centerline  and  Toachdoivn  Zone  Lights. 

C150/5340-23A  Supplemental  Wi.rd  Cones 

150/5340-24  Runway  and  Tt.viwav  Edge  Lighting  Syste.Ti 

150/5340-25  Visual  Approach  Slope  Indicator  (V.ASI)  S>  stems 

150/5345-lE  Approved  Airport  lighting  Equipment 

150/5345-2  Specifications  for  L-6i0  Obstruction  Light 

150/5345-3C  Specification  for  L-821   Panels   for  ReT,ote  Control   of 

Airport  Lighting. 
r".0/5345-4   Specification   for   L-829   Internally   Lighted   .Airport   Taxi 

Guidance  Sign. 
150/5345-5  Specification  for  L-^547  Circuit  Selector  Swiich,  5.000  Volt 

20  Ampere. 
150/5345-7C  Specification  for  L-624  Underground  Electrical  Cable  for 
Airport  Lighting  Circuits. 

150/5345-lOC  Specification  for  L-828  Constant  Current  Regulators 

150/5345-11  Specification  for  L-812  Static  Indoor  Type  Constant  Cur- 
rent  Regulator  Assembly;   4   K\V   and   7' 2   KW,   W'lh   Brightness 
Control  for  Remote  Operation. 
150/5345-12A  Specification  for  L-801  Beacon 
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150/5345-13  Specification  for  L-841  Auxiliary  Relay  Cabinet  Assembly 
for  Pilot  Control  of  Airport  Lighting  Circuits. 


CFR  Citation 
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Airports  District  Office.  MSP-ADO.  Federal  Aviation.  Administration,  6301  34th  .Avenue  South, 

Minneapolis.  Minnesota  55450 
Airports  Division.  ACE-600,  Federal  Aviation  Administration.  Fede-ral  Building.  601  Fas!  12th 
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CFR  Citation 

150/5345-13  Specification  for  L-841  Auxiliary  Relay  Cnbinel  Assembly 
for  Pilot  Control  of  Airport  Lighting  Circuits. 

150/534,5-18  Specification  for  L-flll  Static  Indoor  Type  Constant  Cur- 
rent Regulator  Assembly,  4  KW;  With  Brightness  Control  and 
Runway  Selection  for  Direct  Operation. 

150/5345-21  Specification  for  L-813  Static  Indoor  Type  Constant  Cur- 
rent Regulator  Assembly;  4  KW  and  7  V2  KVV;  for  Remote  Operation  ) 
of  Taxiway  Lights. 

150/5345-26A  Specification  for  L-823  Plug  and  Receptacle,  Cable  Con- 
nectors. 

150/5345-27A  Specification  for  L-807  Eight-foot  and  Twelve-foot  IJn- 
lighted  or  Externally  Lighted  Wind  Cone  Assemblies.. 

150/5345-28C  Specification  L-a51  Visual  Approach  Slope  Indicators 
and  Accessories. 

150/5345-36  Specification  for  L-808  Lighted  Wind  Tee 

150/5345-39A  FAA  Specification  for  L-853.  Runway  and  Taxiw.iy 
Retroreflective  Markers. 

150/5345-42A  FAA  Specification  L-857,  Airport  Light  Bases.  Trans- 
former Housings,  and  Junction  Boxes..  *         . 

150/5345-43B  FAA/DOD  Specification  L-8.56.  High  Intensity  Obstruc- 
tion Lighting  Systems. 

150/5345--14A  Specification  for  L-858  Retroreflective  Taxiway  Guid- 
ance Sign. 

150/5345-45  Lightweight  Approach  Light  Structure 

150/5345-46  Specification  for  Semiflush  Airport  Lights 

150/5345-47  Isolation  Transformers  for  Airport  Lighting  Systems 

150/5345-48  Specification  for  Runway  and  Taxiway  Edge  Lights 

150/5360-6  Airport  Terminal  Building  Development  with  Kcderal  Par- 
ticipation. 

150/5360-7  Planning  and  Design  Considerations  foi  Aiiport  IVrniin.il 
Building  Development. 

150/5370-7  Airport  Constioiction  Controls  to  Prevent  Air  Water  Pollu- 
tion. 

150/5370-9  Slip-Form  Paving — Portland  Cement  Concrete 

150/5370-11  Use  of  Nondestructive  Testing  Devices  in  the  Evaluation 
of  Airport  Pavements. 
(bj  Circulars  for  sale. 

150/532O-5B  Airport  Drainage;  $1.30 

150/5370-10  Standards  for  Specifying  Construction  of  Airports;  S7.25.  ... 

150/539O-1A  Heliport  Design  Guide:  SI. 50.] 

Address  Table 

FAA  Distribution  Unit,  M-443.1,  Department  of  Transportation  Warehouse,  1725  15th  Street 

NE,.  Washington,  D.C.  20002 
Airports  Division,  ANE-600,  Federal  AviaMon  .-Xdiriinislration.  12  New  England  Executive  Park, 

Burlington,  Massachusetts  01803 
Airports  Division,  AEA-600.  Federal  Aviation  Administration.  Ft;di-ral  Building,  Room  329, 

John  F.  Kennedy  International  Airport,  Jamaica.  .New  York  11130 
.■\irports  District  Office,  ADO-NYC.  Federal  Aviation  Administration.  Colonial  Building,  181  S. 

Franklin  Avenue,  Valley  Stream,  New  York  ll.'iHl 
.Airports   District   Office,   ADO-HAR,   Federal   Avialion    .Admiaislralion.    Terminal   Building. 

Capital  City  Airport.  New  Cumberland.  Pennsylvania  17070 
.Xirports  District  Office,  ADO-WASH,  Federal  Aviation  Administi.ilion,  900  South  Washington 

Street.  Falls  Church,  Virginia  22046 
Airports  Field  Office,   Federal   Aviation   Administration.   Route  9 — Box   31-C,   Beaver,   West 

Virginia  25813 
Airports  Division,  ASO-600,  Federal  Aviation  Administration,  34iX3  Whipple  Street.  East  Point, 

Georgia  30344 
Airports  District  Office,  ADO-.*\TL.  Federal  Aviation  Administration.  Suite  C.  Room  116,  1568 

Willingham  Drive.  College  Park.  Georgia  30337 
Airports  District  Office,  ADO-MIA,  Federal  Aviation  Administration.   FA.A/NVVS  Building, 

Miami  International  Airport,  Miami,  Florida  33159 
Airports  District  Office,  ADO-MEM,  Federal  Aviation  Administration,  3973  Knight  Arnold  Rd.. 

Suite  103,  Memphis,  Tennessee  38118 
Airports  District  Office,  ADO-JAN,  Federal  .Aviation  Administration.  FAA  Building — Munici- 
pal Airport,  Jackson,  Mississippi  39208 
Airports  Division.  AGL-600,  Federal  Aviation  Administration,  2300  East  Devon  Avenue,  Des 

Piaines.  Illinois  60018 
Airports  District  Office,  CHI-ADO,  Federal  .Aviation  Administration,  2300  East  Devon  Avenue. 

Des  Piaines,  Illinois  60018 
Airports  District  Office.  DET-ADO,  Federal  Aviation  Administration,  Building  358.  Detroit 

Metropolitan  Airport,  Detroit,  Michigan  48242 
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Airports  District  Office,  MSP-ADO,  Fedt^ral  Aviation  Administration,  6301  34th  Avenue  South. 

Minneapolis,  Minnesota  554 "^0 
Airports  Division.  ACE-600.  Federal  Aviation  Administration.  Fede-ral  Building.  601  East  12th 

Street.  Kansas  City,  Misscsa^i  64100 
Airports  Division,  ASW-fiOO.  Federal  Aviation  Adi^iinistraikm.  4400  Blue  Mound  Ro.'.d,  Fort 

Worth,  Texas  76131 
Airports  District  Office.  ASW-HOU-ADO,  Federal  Aviation  Administration.  Wm   P   Hobby 

Airport,  8800  Paul  B.  Koonce  Dr..  Houston.  Texas  77061 
Airports  District  Office.  ASW-ABQ-.ADO.  Federal  Aviation.  Adrtiinistration,  \VVS/FA.\  BuUd 

ing,  Albuquerque  Interndtiona!  Airport.  P.O,  Box  9253.  Albuquerque.  New  Mexico  87119 
Airports  District  Office,  ASU'-OKC-ADO,  Federal  Aviation  Administration,  FA.A  Building. 

Room  204,  Wiley  Post  Airpot,  Bethany.  Oklahoma  73008 
Airports   Division,   ARM-6f)il,    Federal   Aviation   AcSministraticn.   10455   Fast   25th    Avenue. 

Aurora.  Colorado  80010 
Airports  Field  Office,  B!S-66i.  Federal  Aviation  Administration,  2000  Airport  Road,  Bismarck. 

North  Dakota  58501 
.A.irpnrts  Field  Office,  F.L\-66J.  Federal  Aviatoa  Adnvinis-r-.tion,  F.AA  Building.  Room  2. 

Helena  County  Airport,  Helena.  Montana  59601 
Airports  Division,  ANVV-60C,  Federal  Aviation  Aciministratior'.  FAA  Building.  Boeing  Field, 

King  County  Internationa!  Airport.  Seattle,  Washington  98108 
A.i'-ports  Division,  AWE-ftOO,  Federal   Aviation  Adnlni.st-?t;on.  15000  Aviation  Bouleiard. 

Lawndale,  California  90251 
Airports  Field  Office,  AW?.sm  Fede.-.d  Aviatioa  A.d.-nin^stratio,-'.,  15C»00  Aviation  Boulevdrd. 

Lciwndale,  California  90261 
Airports  Field  Office,  SFO-60O,  Ft-Jeral  Aviation  Aa-'^^-istrafian.  331  Mitien  Road.  Burlim^ame, 

California  94010 
Airports  Division,  A-AL-fiisO,  Federal  Aviation  Admlnistratiua.  Aochorage  Federal  Offito  BuJ.d 

ing.  P.O.  Box  14.  701  C.  S?.-ee».  Anchorage.  Alaska  99513 
Airports  Division.  APC-600.  Federal  Aviation  Admintstfatiua.  Prmcf  fonah  Kc.b'.a  Ka'n'ii.in 

acle  Btdg..  300  Aia  Moa.i.a  Bojievard.  tionoiuEu.  Il-Sawaii  9&S13 

Tiitlle  16— Chapter  II  (Parts  1000  To  End)— CON'SUMER  PRODUCT  SAFETY 
COMMISSION 

American  Association  of  Te.Ktile  Chemists  and  Cotoriste  jAATCC) 

IPta^st  Office  Box  12215.  Res.-a.xh  Triangle  Park,  ^cf*  C,--trc>!;Pa  2770M 

CFH  Citatiaci 
i     :61a.4:  1615.32; 
1616.5;  1610.^2: 
:  0:12.5 
ATnefica.fl  National  Standards  Institute  / 

1430  Broadway.  New  York.  New  York  l<.n\Q 
/\iVSll  Standard  CtOl. 1-1971.  '■  American  Natic-a::..!  .Sf-r.d.u-d  far  U-.-,k-     i:i05.6(e|(31(ivl 

age  Current  for  Appllcances". 

ANSI  Z53  1-1971.  "Safe'v  Colo-  Code  for  Marking  Physic:-.!  H,<z:-.:-d*i" 1402.4<alil)(i) 

A:M'S!  Z97, 1-1972  or  19,75.  ■Performance  Spec.incat-ons  c.'^d  '.'pt'-ocls  q.?     i:01  7 

Test  for  Safety  Glaziag  Materia!  Used  in  Buildjr.gs", 
American  Society  for  Testing  and  Materials  j.ASTMj 

1ST.6  Race  Street.  Philadrlphia,  Pir.nsylvania  18103 
ASTM  C96.1-1964.  "American  Sva.nc.Mrd  for  Temptn-tuce  M!'-.-  •u-vriit-'tt     XM^.u 

Thermocouples,  approved  Jur.e  9. 19(>4.. 
ASTM  D256-73,  "Test  for  fmpa:,E  Resistance  of  Plasri.'S  a;:'d  F'e,::t'-i,cal     laoi.^ 

Insulating  Materials",  Me'hod  B.  iVoveasber  27.  I97,:i. 
ASTM  D7B5-65  "Standa'd  M.;fhad  of  Test  for  Rockiveil  iv^-ia^as  of     1201.4 

iPLastics  and  Electrical  Ins.  !bi'.,.^g  Materials".  August  31.  ty5.  fReap- 

proved  1970). 
ASTM  079Qr-7l.  "Staadard  M<-:b.oii  of  Test  for  Fle^.u.-a!  Properfft.s  ot     1J(!1.4 

t'^i.astics",  October  ,29.  1971. 

ASTM  Di535-6e.  'Specifying  Cuiy.-  Ly  th<-  Munsf.!!  byste^." ut!2  4 

ASTM   D2565-70.   "Standard   Rtvco-v.-rsiej-ded   Practice   for  Orjc-ratic?     1.201,4 

Xenon-Arc  Type  (Wa'.er  Cocd.eai  Li^ht-  and  Water  E\po5j:-e  Ap;i^.- 

ratus  for  Exposure  of  PlaS'ics".  ProcedLre  B.  Jur.e  12,  t9'tt. 
ASTM   G-26-70.   "Staadiird   R,-i,c;mmended   Practice   for   h^t-   d.ad     \M\A 

Water  Exposure  Aopa.''at'j3  fXt.".on-Ar::  Type)  for  Exposure  of  Noa- 

metallic  Nlitte.-iii's,"  Aprd   Ct.  !9"0.  ;',s  ai.'.grn.ented  Far  p!._'.5'"'C3  hy 

ASTM, 

IValJonal  Fire  Prolec!ion  Association 

470  -Atlantic  Avenue.  Bos'on,  Mass.  02210 
NfPA  No.  70-1978,  IP'S  Ediiicn  of  National  Electr-c.al  CuJ.-.   /Article     t:.055 
Flexible  Cords  and  C.sbtes,  pp.  70-230—70-241. 
■PA  No.  70-1971.  19"!  Nationiil  Electrical  Code.  Article  400  i-'e>.:.ib!e     ir.O"...". 
yords  and  Cables,  pp  70-184—70-194 


AATCC  Test  Method  124-1969.  "Appeara.-.ce  of  D'cf,.-lMe  Pi-e«s  F,- 
Aftei-  Repeated  Horre  Laundenng". 
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46  CFR— U.S.  Coast  Guard,  Department  of  Transportation 

The  Director  approves  the  following  incorporations  by  reference  from  December  10,  1980 
through  September  30,  1981, 

rPR    ritntlnn 


Wednesday 
December  31,  1980 
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46  CFR— U.S.  Coast  Guard,  Department  of  Transportation 

The  Director  approves  the  following  incorporations  by  reference  from  December  10.  1980 
through  September  30,  1981. 

CFR  Citatiun 

Compressed  Gas  Association,  Inc.  (CGA) 

500  Fifth  Avenue,  New  York.  N.Y.  10036 
S-1.2,  Pressure  Relief  Device  Standards,  Part  2— Cargo  and  Portable     54.15-25 

Tanks  for  Compressed  Gases,  1979. 
Inter-Governmental  Maritime  Consultative  Organization  (IMCO) 

IMCO  Sales,  New  York  Nautical  InstrumunI  a.id  Service  Corp..  140 

West  Broadway,  New  York,  N.Y.  10013 
A.264  (VIII),  Amendment  to  Chapter  VI  of  the  Internationa!  Conven-    31.10-33;  93.20-5 

tion  for  the  Safety  of  Life  at  Sea  (Carriage  of  Grain).  1960.  adopted 

1973. 
Institute  of  Electrical  and  Electronics  Engineers,  Inc.  (IEEE) 

345  East  47th  Street,  New  York,  N.Y.  10017 
IEEE  Std  45-1977,  IEEE  Recommended  Practie.c  for  F.l'Mtrit  Installa-     167.40-1 

tions  on  Shipboard. 
Tubular  Exchanger  Manufacturers  Association,  Inc. 

707  Westchester  Avenue,  VVhite  Plains.  .\.Y.  10604 
Mechanical  Standards  for  Heat  Exchangers    C!  ;ss  "B  '      C.     or  "R."     54.01-2 

1978. 
Underwriters  Laboratories  (UL) 

333  Pfington  Rd.,  Northbrook,  111.  60062 
UL-595,  Marine-Type  Electric  Lighting  Fixtuies.  1979 183.01-15;  183.10-20 

|FR  Doc.  80-39743  Filed  I2-.30-aO-.  H:45  dlTi| 
BILLING  CODE  6820- 26-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  205 


the  regulation:  the  no!-to-exceed  level  is 
reduced  to  80  decibels  for  vehicles 
manufactured  after  January  1.  1986.  All 
off-road  motorcycles  with  an  engine 
displacement  greater  than  170  cc 


regulation  are  discussed  in  §  3.0.  Other 
changes  to  the  proposed  regulation  are 
discussed  in  §  4.0. 

All  questions,  comments,  and  issues 
raised  in  the  public  testimony  and  in 


Wednesday 
December  31,  1980 


Part  III 


Environmental 
Protection  Agency 


Noise  Emission  Standards  for 
Transportation  Equipment;  Motorcycles 
and  Motorcycle  Exhaust  Systems;  Final 
Rule 
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After  the  above  effective  dates 
original  equipment  and  replacement 
exhaust  systems  designed  and  installed 
on  Federally-regulated  motorcycles  shall 
not  cause  those  motorcycles  to  produce 
noise  levels  in  excess  of  the  new  vehicle 


See  the  Docket  Analysis  for  a  detailed 
discussion  of  all  the  substantive  issues 
raised  by  the  commenters. 

3.1     Issue 

What  should  be  the  most  stringent 


the  level  representative  of  "best 
available  technology"  for  street 
motorcycles  is  78  dB  as  measured  by  the 
proposed  test  procedure.  No  significant 
differences  in  quieting  technology 
annfiHr  tn  pxi.";!  hptv\'ppn  \nrap  anH  small 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  205 
[N-FRL— 1517-8) 

Noise  Emission  Standards  (or 
Transportation  Equipment; 
IMotorcycies  and  Motorcycle  Exhaust 
Systems 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  hereby  establishes  noise 
emission  standards  for  newly 
manufactured  motorcycles  and 
motorcycle  exhaust  systems.  This  action 
is  taken  under  the  authority  of  the  Noise 
Control  Act  of  1972  (42  U.S.C.  4901  et 
seq.).  The  regulation  also  incorporates 
an  enforcement  program  which  includes 
production  verification  requirements, 
selective  enforcement  auditing, 
compliance  labeling,  provisions  for 
maintenance  instructions,  and  anti- 
tampering  provisions. 

The  Administrator  has  determined 
that  the  standards  are  feasible  and 
represent  those  noise  limits  requisite  to 
protect  the  pubUc  health  and  welfare 
taking  into  account  the  magnitude  and 
conditions  of  use  of  the  products,  the 
degree  of  noise  reduction  achievable 
through  the  application  of  the  best 
available  technology,  and  the  cost  of 
compliance  as  required  by  Section 
6(c)(1)  of  the  Noise  Control  Act. 

Compliance  with  the  standards  is 
expected  to  cause  an  average  5  decibel 
reduction  in  noise  levels  of  new  street 
motorcycles  and  a  2  to  7  decibel 
reduction  in  noise  levels  of  new  off-road 
motorcycles  by  1986.  In  addition  the 
standards  for  motorcycle  exhaust 
systems  are  expected  to  cause 
significant  reductions  in  motorcycle 
noise  impact  by  controlling  the 
availability  of  ineffective  motorcycle 
exhaust  systems.  Without  establishing 
these  noise  standards,  the  public's 
health  and  welfare  would  continue  to  be 
adversely  affected  by  high  levels  of 
motorcycle  noise.  Lowering  motorcycle 
noise  levels  is  expected  to  result  in 
approximately  a  55-75  percent  reduction 
in  interference  with  human  activities. 
and  a  7-11  reduction  in  the  extent  and 
severity  in  overall  traffic  noise  impact. 
EFFECTIVE  DATES:  Effective  January  1. 
1983.  all  street  and  off-road  motorcycles 
with  an  engine  displacement  of  170  cc 
and  less  manufactured  after  this  date 
must  not  emit  a  noise  level  (A-weigh'.ed) 
in  excess  of  83  decibels  (dB)  when 
measured  in  the  manner  prescribed  in 


the  regulation;  the  not-to-exceed  level  is 
reduced  to  80  decibels  for  vehicles 
manufactured  after  January  1. 1986  All 
off-road  motorcycles  with  an  engine 
displacement  greater  than  170  cc 
manufactured  after  January  1, 1983.  must 
not  emit  a  noise  level  in  excess  of  86 
decibels;  this  not-to-exceed  level  is 
reduced  to  82  decibels  for  vehicles 
manufactured  after  January  1, 1986.  All 
moped-type  street  motorcycles 
manufactured  after  January  1, 1983  must 
not  emit  a  noise  level  in  excess  of  70 
decibels. 

After  the  effective  dates,  all  original 
equipment  and  replacement  exhaust 
systems  designed  to  be  installed  on 
Federally-regulated  motorcycles  must 
not  cause  those  motorcycles  to  exceed 
the  noise  emission  standards  above. 
ADDRESS:  A  copy  of  the  Regulatory 
Analysis  can  be  obtained  from  Mr. 
Charles  Mooney,  U.S.  Environmental 
Protection  Agency,  EPA  Public 
Information  Center  (PM-215).  Room  2194 
D— Waterside  Mall.  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATtOht,  CONTACT: 
Mr.  Fred  Newberry.  Project  Officer. 
Standards  and  Regulations  Division 
(ANR  490).  U.S.  Environmental 
Protection  Agency.  Washington.  D.C. 
20460;  or  phone  (202)  557-7666. 
SUPPLEMENTARY  INFORMATION: 

1.0    Introduction 

On  March  15, 1978.  EPA  proposed 
noise  standards  for  newly-manufactured 
motorcycles  and  motorcycle  exhaust 
systems  (43  FR  10822)  The  purpose  of 
the  present  notice  is  to  establish  final 
noise  emission  standards  for 
motorcycles  and  motorcycle  exhaust 
systems  by  adding  Subpart  D  and 
Subpart  E  to  amend  Part  205  of  Title  40 
of  the  Code  of  Federal  Regulations. 

The  legal  basis  and  factual 
conclusions  which  support  promulgation 
of  this  regulation  were  set  forth  in 
substantial  detail  in  the  proposed  rule. 
In  addition  the  Agency  solicited  public 
participation  and  established  a  comment 
period  from  March  15. 1973  through  June 
14.  1978.  During  this  lime,  issues  related 
to  the  proposed  regulation  were 
addressed  in  public  hearings  held  in 
Anaheim.  California.  April  28-May  1. 
1978;  in  St.  Petersburg  Florida,  May  5. 
1978;  and  in  Washington.  D.C.  May  9, 
1978  All  public  comments  submitted 
with  respect  to  the  proposed  regulation 
have  been  given  careful  review  and 
consideration.  As  a  result  a  number  of 
changes  have  been  made  to  the 
regulation  as  proposed.  The  principal 
issues  that  emerged  from  the  public 
comments.  EPAs  responses,  and  the 
resiilting  changes  to  the  proposed 


regulation  are  discussed  in  §  3.0.  Other 
changes  to  the  proposed  regulation  are 
discussed  in  §  4.0. 

All  questions,  comments,  and  issues 
raised  in  the  public  testimony  and  in 
written  submissions  to  the  docket,  as 
well  as  other  information  supporting  the 
regulation,  are  addressed  in  detail  in  the 
EPA  document  accompanying  this 
rulemaking  entitled  "Regulatory 
Analysis  of  the  Noise  Emission 
Regulations  for  Motorcycles  and 
Motorcycle  Exhaust  Systems." 

Materials  relevant  to  this  rulemaking. 
as  well  as  the  written  comments 
received  during  the  comment  period  and 
transcripts  of  the  public  hearings,  are 
available  to  the  public  at  the  EPA 
Headquarters  Public  Information  Center, 
401  M  Street,  SW..  Washington.  D.C. 
20460.  Transcripts  of  the  public  hearings 
are  also  available  for  inspection  at  each 
of  EPA's  10  regional  offices. 

2.0    Summary  of  the  Regulation 

The  regulation  establishes  noise 
emission  standards  for  newly 
manufactured  motorcycles  and 
motorcycle  exhaust  systems.  EPA 
evaluated  several  test  procedures  for 
measuring  motorcycle  noise  and 
concluded  that  a  test  procedure 
developed  by  modifying  the  SAE  J-331a 
test  is  the  most  appropriate  for  the  final 
rule.  This  test  procedure  measures  noise 
emissions  of  motorcycles  under  full 
throttle  acceleration  at  specified 
percentages  of  the  motorcycle's 
maximum  rated  engine  speed,  and  at  a 
fixed  point  in  relation  to  a  microphone 
location.  For  a  comprehensive 
description  of  the  test  procedures,  refer 
to  Appendix  I  of  the  regulation.  A 
detailed  technical  discussion  is  in  the 
Regulatory  Analysis. 
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Effective  on  the  dates  listed,  newly 
manufactured  motorcycles  must  not 
produce  noise  levels  in  excess  of  those 
listed  in  Table  2-1  for  a  specif>d  period, 
when  tested  and  evaluated  according  to 
the  methodology  provided  in  .Appendix  I 
of  Subpart  D  and  E. 


After  the  above  effective  dates 
original  equipment  and  replacement 
exhaust  systems  designed  and  installed 
on  Federally-regulated  motorcycles  shall 
not  cause  those  motorcycles  to  produce 
noise  levels  in  excess  of  the  new  vehicle 
standards  listed  in  Table  2-1. 

To  ensure  lasting  benefits  from  this 
regulation,  the  Agency  requires  that 
manufacturers  design  and  build  each 
product  so  that,  when  properly 
maintained  and  used,  its  noise  level  will 
not  degrade  (increase)  above  the 
applicable  levels  in  Table  2-1  for  a 
specified  period  of  time  or  use,  from  the 
date  of  the  product's  sale  to  the  ultimate 
purchaser.  This  period  is  called  the 
Acoustical  Assurance  Period  (AAP).  For 
street  motorcycles  and  street  motorcycle 
exhaust  systems  the  AAP  is  1  year  or 
6,000  km  (3,730  mi.),  whichever  occurs 
first.  The  AAP  for  off-road  motorcycles 
and  off-road  motorcycle  exhaust 
systems  is  1  year  or  3,000  km  (1,865  mi.), 
whichever  occurs  first. 

In  §§  205.162^  of  Subpart  D  and 
205.173-5  of  Subpart  E,  a  manufacturer 
must  establish  records  regarding  the 
anticipated  increase  in  the  noise  level  of 
his  product  during  the  AAP.  These 
records  may  consist  of  a  statement  of 
engineering  judgment,  the  results  of 
durability  testing  or  other  information 
which  the  manufacturer  deems  adequate 
to  support  the  fact  that  his  products 
comply  with  the  standard  for  the  AAP. 

Under  the  authority  of  Section  15  of 
the  Act,  §  205.152  of  this  regulation 
specifies  the  levels  for  a  product  to 
qualify  as  a  Low  Noise  Emission 
Product  (LNEP).  Effective  January  1, 
1982,  the  following  LNEP  levels  are 
specified;  75  dB  for  off-road  motorcycles 
with  engine  displacements  greater  than 
170  cc;  73  dB  for  street  motorcycles  with 
engine  displacements  greater  than  170 
cc;  71  dB  for  street  motorcycles  and  off- 
road  motorcycles  with  engine 
displacements  170  cc  and  lower;  and  60 
dB  for  moped-type  street  motorcycles. 
Effective  January  1, 1989,  the  LNEP  level 
for  street  motorcycles  with  engine 
displacements  greater  than  170  cc  is 
lowered  to  71  dB. 

The  regulation  also  incorporates  an 
enforcement  program  which  includes 
production  verification  requirements, 
selective  enforcement  auditing, 
compliance  labeling,  provisions  for 
maintenance  instructions,  and  anti- 
tampering  warnings  to  consumers. 

3.0    Discussion  of  Major  Issues  and 
Resolutions 

The  following  is  a  summary  of  the 
major  issues  raised  in  the  public 
hearings  and  in  the  written  submissions 
during  the  public  comment  period,  and 
the  Agency's  decision  on  those  issues. 


See  the  Docket  Analysis  for  a  detailed 
discussion  of  all  the  substantive  issues 
raised  by  the  commenters. 

3.1     Issue 

What  should  be  the  most  stringent 
noise  standard  for  street  motorcycles? 

Comments 

Several  motorcycle  manufacturers 
and  motorcycle  trade  groups  commented 
that  they  were  strongly  in  favor  of 
Federal  regulations  at  the  83  dB  level 
which  would  preempt  state  and  local 
regulations,  but  argued  that  the 
increased  costs  of  meeting  the  80  and  78 
dB  levels  were  not  justified  by  the 
increased  health  and  welfare  benefits. 
Most  state  and  local  governments  urged 
EPA  to  adopt  standards  at  least  as 
stringent  as  78  dB. 

Decision 

EPA  has  set  80  dB  as  the  most 
stringent  noise  standard  for  street 
motorcycles.  In  examining  this  issue  the 
Agency  recognized  four  factors,  (1)  that 
motorcycles  are  a  major  source  of  noise 
in  the  environment  and  regulations  to 
restrict  their  noise  must  be  issued, 
pursuant  to  the  statute,  if  feasible;  (2) 
Federal  action  is  essential  for 
motorcycle  noise  because  of  a  number 
of  differing  state  and  local  standards  on 
new  motorcycles  impacting  on 
commerce,  thus  necessitating  national 
uniformity  of  treatment;  (3)  a  major  part 
of  the  national  motorcycle  noise 
problem  can  be  attributed  to  the  offering 
for  sale  and  subsequent  use  of 
aftermarket  exhaust  systems  which 
cause  the  otherwise  conforming 
motorcycle  to  make  substantially  more 
noise  than  when  the  motorcycle  was 
first  offered  for  sale;  and  (4)  that 
primary  responsibility  for  control  of 
noise  rests  with  state  and  local 
governments,  and  therefore  the  Federal 
government's  actions  should 
complement  and  aid.  where  practicable, 
the  efforts  of  state  and  local 
governments  to  meet  their 
responsibilities. 

Studies  indicate  that  the  78  dB  level  is 
representative  of  best  available 
technology.  Although  the  78  dB  standard 
is  affordable,  cost  effectiveness  at  the  78 
dB  level  diminishes  markedly  from  the 
80  dB  level.  After  a  product  has  been 
identified  as  a  major  source  of  noise. 
Section  6(c)  of  the  Act  requires  EPA  to 
set  noise  levels  requisite  to  protect 
public  health  and  welfare  taking  into 
account  the  extent  to  which  it  is 
operated  in  the  presence  of  other  noise 
sources,  what  is  achievable  through 
application  of  best  available  technology 
and  the  cost  of  compliance.  As 
mentioned  above  studies  indicate  that 


the  level  representative  of  "best 
available  technology"  for  street 
motorcycles  is  78  dB  as  measured  by  the 
proposed  test  procedure.  No  significant 
differences  in  quieting  technology 
appear  to  exist  between  large  and  small 
motorcycles  at  this  level  so 
subcategorization  of  street  motorcycles 
was  not  pursued.  The  78  dB  not-to- 
exceed  regulatory  level  (estimated  to 
require  76  dB  production  level 
motorcycles)  would  have  probably 
required  liquid  cooling  or  other  major 
engine  changes  for  many  motorcycles 
above  200  cc  displacement.  These 
changes  would  have  also  resulted  in 
weight  increases,  performance  penalties, 
and  some  styling  difficulties  as  well  as 
an  increase  in  purchase  prices  (sales- 
weighted  estimated  8%  or  $120). 
Aftermarket  replacement  (Non-OEM) 
exhaust  systems  which  would  have 
been  manufactured  to  comply  with 
regulations  at  a  78dB  level  would  be 
expected  to  lose  performance  and 
styling  advantages  over  the  original 
equipment  and  have  purchase  prices 
rise  about  50%  ($60  increase).  Similar 
performance  and  styling  penalties  are 
also  expected  for  these  exhaust  sytems 
at  the  80  dB  level.  However,  purchase 
prices  should  now  rise  about  25%  or  $30. 

Although  most  manufacturers  have 
expressed  opposition  to  a  78  dB 
standard,  most  also  stated  during  the 
public  comment  period  that  they  were  in 
favor  of  the  Federal  regulations  since 
they  will  provide  preemption  against  the 
states  and  localities  regulating  this 
industry,  thereby  providing  national 
uniformity  of  treatment.  Many  states 
and  localities  have  such  motorcycle 
noise  ordinances  now  and,  in  some 
cases,  have  regulations  projected  to  the 
future  which  are  more  stringent  than  the 
80  dB  standard,  which  EPA  is 
promulgating  under  this  rulemaking,  or 
the  78  dB  standard  that  was  proposed. 

A  large  part  of  the  current  motorcycle 
noise  problem  is  attributable  to  vehicles 
with  modified  exhaust  systems.  This  is 
demonstrated  in  Table  1  which 
compares  the  benefits  of  increasingly 
stringent  noise  standards  for  newly 
manufactured  motorcycles  and  the 
benefits  of  reducing  the  percentage  of 
motorcycles  with  modified  exhaust 
systems. 

An  initial  standard  is  necessary  to 
implement  the  replacement  exhaust 
system  standards,  and  the  labeling  and 
anti-tampering  provisions  of  the 
regulations  as  rapidly  as  possible  (most 
new  street  motorcycles  currently  being 
produced  already  meet  the  83  dB  level). 
These  provisions,  together  with  the  non- 
availability of  noisy  replacement 
exhaust  system  for  new  motorcycles,  are 
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expected  to  lower  the  rate  of  exhaust 
system  modifications  from  the  current 
12%  of  the  motorcycle  population  of  7"' 
This  is  expected  to  result  in  a  total 
reduction  in  noise  impact  at  the  83  dB 


reduction  in  impact  at  the  83  dB  level. 
After  the  initial  83  dB  standard  for 
new  motorcycle  and  replacement 
exhaust  systems  has  been  established, 
any  further  reduction  in  noise  impact 


systems  for  pre-regulation  motorcycles 
and  install  them  on  their  regulated 
motorcycles.  Others  may  use  straight 
pipes  or  attempt  to  remove  the  baffles 
from  the  complying  exhaust  system.  It  is 
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p.-ovide  themselves.  Congress  added  a 
pruvision  in  1978  which  will  allow  states 
to  petition  EPA  for  more  stringent 
stctndards.  should  the  Agency  set  ones 
which  are  less  stringent  than  they  would 


systems  co:^!d  be  promoied  as  a  positive 
factor  Trade  associations  and  other 
intr  .ested  parties  coald  support  public 
awareness  programs  to  ir.c.-case  the 
sensitivity  of  .molorcvclists  to  the 


of  the  80  dB  standard  for  street 
motorcycles  apply  here,  as  well. 

The  Agency  has  reason  to  believe  that 
smtill  off-road  motorcycles,  the  most 
populous  class  of  off-road  motorcycles. 
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expected  to  lower  the  rate  of  exhaust 
system  modifications  from' the  current 
12%  of  the  motorcycle  population  of  7%. 
This  is  expected  to  result  in  a  total 
reduction  in  noise  impact  at  the  83  dB 
level  of  17-36%  (See  Table  1).  It  is 
believed  that  more  effective 
enforcement  programs  at  the  state  and 
local  level  which  make  use  of  the 
labeling  and  the  anti-tampering 
provisions  in  these  regulations  could 
reduce  the  incidence  of  exhaust  system 
modifications  to  as  low  as  3%  of  the 
motorcycle  population.  This  would  be 
expected  to  bring  a  total  24-62% 


reduction  in  impact  at  the  83  dB  level. 
After  the  initial  83  dB  standard  for 
new  motorcycle  and  replacement 
exhaust  systems  has  been  established, 
any  further  reduction  in  noise  impact 
must  come  either  from  such  reduction  in 
the  rate  of  exhaust  modifications  or 
from  further  reducing  the  noise  levels  of 
newly  manufactured  motorcycles.  The 
benefit  to  be  derived  from  an  80  dB 
standard,  regardless  of  the  level  of 
exhaust  modifications,  is  an  additional 
24%  reduction  in  impact.  At  78  dB  there 
would  have  been  an  additional  8% 
reduction. 


Table  ^.— Benefits  and  Costs 
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'With  effective  program  at  the  state  and  local  level 
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Compared  to  the  incremental  benefits  of  course,  that  the  marginal  costs  go  up 

achievable  through  strong  enforcement  as  standards  become  more  stringent, 

efforts  at  the  state  and  local  level  the  This  is  a  natural  consequence  of  the 

incremental  benefits  of  setting  a  78  dB  way  in  which  manufacturers  are 

standard  over  an  80  dB  standard  are  expected  (0  apply  noise  abatement 

small.  Before  the  80  dB  level  was  techniques.  First,  the  manufacturers  will 

selected  as  the  final  standard,  the  apply  those  noise  abalement  techniques 

Agency  had  already  started  directing  which  can  be  done  with  least  expense, 

considerable  efforts  to  working  with  Then  the  manufacturers  will  apply  the 

states  and  localities  under  the  Quiet  next  most  expensive  techniques  and  so 

Communities  Act  to  establish  on.  until  they  achieve  the  necessary 

complementary  programs  EPA  is  noise  level  reduction.  A  78  decibel 

hopeful  that,  through  these  and  regulation  would  have  made 

continued  efforts,  the  additional  motorcycles  cost  an  average  of  eight 

projected  reduction  in  modifications  will  percent  more  while  the  price  increase 

be  possible,  although  the  Act  gives  EPA  for  motorcvcles  at  the  80  dB  level  will  be 

no  authority  to  require  communities  to  about  two  percent, 
adopt  and  then  enforce  complementary  EPA  also  examined  whether  setting  a 

ordinances.  However,  even  if  such  a  78  dB  standard  rather  than  an  80  dB 

further  reduction  in  modifications  is  not  standard  with  the  associated  increased 

forthcoming,  the  80  dB  standard  is  performance  losses  would  have  been 

expected  to  achieve  at  least  a  33%  accompanied  by  an  increased  incidence 

reduction  in  motorcycle  noise  impact.  in  consumer  modification  of  the  exhaust 

The  Agency  also  considered  the  cost-  system  to  regain  performance,  thereby 
effectiveness  of  a  78  dB  level  as  more  than  offs;  tting  the  projected 
compared  to  an  80  dB  level.  Namely,  if  additional  health  and  welfare  benefits, 
the  projected  reduction  in  the  number  of  The  motorcycle  exhaust  system- 
modified  motorcycles  due  solely  to  the  regulation  will  make  it  illegal  to 
Federal  regulation  is  achieved,  about  manufacture  or  sell  non-complying 
90%  of  the  benefits  provided  by  a  78  dB  exhausi  systems  for  regulated 
standard  could  be  achieved  by  an  80  dB  motorcycles,  thereby  precluding  many  of 
standard  at  less  than  one-half  the  costs.  the  consum.'r  modifications.  Of  course, 
as  shown  in  Table  1.  It  is  not  surprising.  some  motorcyclists  may  buy  exhaust 


systems  for  pre-regulation  motorcycles 
and  install  them  on  their  regulated 
motorcycles.  Others  may  use  straight 
pipes  or  attempt  to  remove  the  baffles 
from  the  complying  exhaust  system.  It  is 
possible  that  more  consumers  would 
have  made  such  modifications  to  their 
exhaust  system  at  a  78  dB  level  than  at 
an  80  dB  level  in  an  attempt  to  regain 
any  associated  loss  of  performance.  In 
any  event,  setting  the  final  standard  at 
80  dB  decreases  the  risk  that  such 
modifications  might  increase. 

The  Agency  also  examined  the 
potential  impact  of  the  regulations  on 
motorcycle  manufacturers.  Most 
motorcycle  manufacturers  are  expected 
to  meet  the  80  dB  level  with  little 
difficulty.  Harley-Davidson  has 
indicated  that,  although  they  can  build  a 
motorcycle  which  can  meet  a  78  dB 
standard,  to  do  so  they  would  have  been 
forced  to  drop  their  air-cooled  V-twin 
engine  upon  which  their  current  unique 
niche  in  the  market  is  substantially 
based.  Thus,  a  78  dB  standard  would 
have  posed  a  serious  marketing  problem 
for  Harley-Davidson.  For  Bombardier  of 
Canada  and  many  of  the  European 
manufacturers,  a  78  dB  standard  could 
have  caused  some  of  them  to 
discontinue  exporting  some  of  their 
models  of  street  motorcycles  to  the  U.S. 

Although  the  primary  responsibility 
for  control  of  noise  rests  with  state  and 
local  governments,  the  Agency  plans  to 
assist  states  and  localities  by  effectively 
enforcing  these  regulations  as  to 
manufacturers  of  motorcycles  and 
aftermarket  exhaust  systems,  and 
providing  them  with  strong  support  for 
adopting  complementary  programs.  As 
mentioned  earlier,  the  Agency  is  already 
directing  considerable  efforts  to  workinj; 
with  states  and  locaUties  under  the 
Quiet  Communities  Act.  EPA  believes 
that  through  such  efforts,  the  projected 
reductions  in  aftermarket  exhaust 
system  modifications  (Table  1)  will  be 
possible,  resulting  in  significant  health 
and  welfare  benefits  at  the  80  dB  level. 

The  Agency  also  believes  it  needs  lo 
be  cognizant  of  the  fact  that,  with  the 
preemptive  features  of  the  Act,  it  is 
taking  away  the  state  and  local 
jurisdictions'  power  to  regulate 
manufacturers  and  must  in  return  make 
sure  the  Federal  regulations  are 
sufficiently  stringent.  In  the  latest 
amendments  to  the  Noise  Control  Act. 
Congress  expressed  some  real  concern 
about  the  extent  to  which  the  Agency 
was  preempting  states  and  localities 
without  providing  them  protection 
comparable  to  that  which  they  could 


p-'ovide  themselves.  Congress  added  a 
pruvision  in  1978  which  will  allow  s'atcs 
to  petition  EPA  for  more  stringent 
styndards,  should  the  Agency  set  ones 
which  are  less  stringent  than  they  would 
like. 

The  Agency  believes,  as  discussed 
ftbove.  that  a  large  part  of  the  current 
motorcycle  noise  problem  can  be 
attributed  to  vehicles  with  modified 
exhaust  systems.  To  give  the  public 
relief  from  this  noise  problem  the 
Agency  is  issuing  these  regulations  with 
pro\  isions  to  control  the  number  of 
modified  notorcycles.  in  addition  to 
setting  noise  limits  on  newly 
ntanufactured  moto-cycles.  The 
regulations  will  not  only  provide  for 
national  uniformity  of  treatment  for 
manufacturers,  but  will  also  assist  states 
and  localities  in  their  efforts  :n  reducing 
the  number  of  modified  motorcycles. 

In  conclusion,  although  a  78  dB 
standard  is  affordable,  we  believe  that 
80  dB  represents  a  more  reasonable 
choice  for  the  Agency.  The  costs  of 
reaching  a  78  dB  standard  are  twice  the 
cosis  of  the  80  dB  standard.  Although 
this  factor,  standing  alone,  v.otild  not 
necessarily  cause  EPA  to  select  80  dB  as 
the  final  standard,  this  in  combination 
ivith  other  factors  argues  for  an  80  dB 
level.  Specifically,  an  80  dB  standard 
will  avoid  much  of  the  performance 
penalties  and  the  resulting  possibility  of 
increased  consumer  modifications  at  the 
78  dB  level,  and  will  also  avoid  the 
potential  economic  dislocation  to 
Harley-Davidson  and  foreign 
manufacturers  discussed  above. 
Moreover,  ther  80  dB  standard  retains 
90%  of  the  benefits  compared  to  the  78 
dB  level.  EPA  intends  to  further 
maximize  the  benefits  of  the  80  dB 
standard  with  a  vigorous  F'ederal 
enforcement  effort  and  support  for 
complementary  state  and  local  programs 
aimed  at  reducing  the  rate  of 
modifications.  In  these  circumstances. 
EPA  has  decided  to  set  80  dB  as  the 
most  stringent  noise  standard  for  street 
motorcycles. 

The  Agency  beiie\es  that  to  make 
these  regulations  highly  effective,  it  will 
need  additional  support  from  the 
motorcycle  public.  EPA  solicits  the 
sincere  efforts  of  the  motorcycle 
industry  including  motorcycle  and 
exhaust  system  manufacturers, 
distributors  and  dealers,  motorcycle 
trade  associations,  motorcyle  enthusiast  . 
associations,  and  motorcycle 
publications,  to  work  with  EPA.  states, 
and  communities  to  discourage  illegal 
modifications  to  motorcycle  exhaust 
systems.  For  example,  in  advertisements 
and  elsewhere,  the  quietness  of  new 
motorcycles  and  replacement  exhaust 


systen's  co^jld  be  promoted  as  a  positive 
fartor  Trade  associations  and  other 
int'.ested  parties  could  support  public 
a'A'oreness  programs  to  ir.c.-case  the 
sensitivity  of  motorcyci.cts  to  the 
vie.vpoir.i  that  exces.s'Mj  ncise  is  an 
unwanted  intrusion  to  the  community 
and  a  public  relations  problem  for 
morercyciists  and  the  motorcycle 
ind'jstry.  Also,  the  motorcycle 
manufacturers  could  warn  their  dealers 
ega;.-.st  offering  for  sale  or  installing 
iliegril  exhcust  systems.  The  motorcycle 
manufacturers  could  pro\  ide  salient 
warnings  to  purchasers  that  their 
v.affanty  is  voided  by  improper 
modifications.  Peer  pressure  against 
n^.akrng  modifications  which  increase  a 
motorcycle's  noise  level  could  also  go  a 
long  uay  toward  reducing  this  problem. 
Finally  the  industry  could  work  closely 
with  states  and  localities  in  the  design 
and  tn;plen!e.-<tation  of  fair  and  effective 
local  noise  control  ordinances  aimed  at 
reducing  illegal  modification  of  these 
vehicles. 

3.2    Issue 

What  should  be  the  final-step 
standard  for  off-road  motorcycles? 

Corrnients 

Several  manufacturers  commented 
that  the  proposed  standards  for  off-road 
motorcycles  are  too  stringent  and  will 
result  in  performance  penalties. 
Manufacturers  and  trade  associations 
questioned  the  Agency's  justification  for 
setting  different  standards  for  small  and 
large  displace.ment  off-road  motorcycles. 
One  manufacturer  stated  that  small  off- 
road  motorcycles  are  more  difficult  to 
quiet  than  large  off-road  motocycles 
because  the  smaller  motorcycles  have 
greater  sensitivity  to  weight  increases 
and  less  space  for  modifications.  State 
and  local  governments  and  several 
interest  groups,  on  the  other  hand, 
argued  that  the  large  off-road 
motorcycles  should  have  to  meet  the 
same  standards  as  street  motorcycles 
and  small  off-road  motorcycles.  The 
statutory  requirements,  as  discussed  for 
street  motorcycles,  will  apply  here  as 
well. 

Decision 

The  standards  proposed  by  the 
Agency  for  small  and  large  off-road 
motorcycles  are  based  on  technology, 
cost,  and  health  and  welfare 
considerations.  The  Agency  still  finds 
that  small  displacement  off-road 
motorcycles  require  substantially 
different  degrees  of  treatment  to  reach 
reduced  noise  levels,  with  substantially 
lower  costs  and  performance  penalties 
then  large  displacement  motorcycles. 
The  factors  discussed  above  in  support 


of  the  80  dB  standard  for  street 
motorcycles  apply  here,  as  well. 

The  Agency  has  reason  to  believe  that 
small  off-road  motorcycles,  the  most 
populous  class  of  off-road  motorcycles, 
are  more  likely  to  be  operated  in  and 
around  urban  fringe  areas  where  noise 
level  reductions  and  significant  noise 
impact  relief  could  be  achieved  at  a  78 
dB  or  an  80  dB  level.  Although  some 
small  off-road  motorcycles  already  meet 
the  proposed  levels,  small  displacement 
semi-competition  models  often  exceed 
90  dB 

The  82  dB  regulatory  level  is  selected 
for  large  off-road  motorcycles  because 
technology  is  available  at  reasonable 
costs  with  acceptable  associated 
performance  penalties.  Studies  indicate 
that  levels  stricter  than  82  dB  for  large 
off-road  motorcycles  would  exact  severe 
performance  penalties  that  would  have 
a  substantial  im.pact  on  the  character  of 
the  sport  of  off-road  motorcycling  as  it  is 
know  n  today.  Stricter  levels  could  also 
increase  the  tendency  of  users  either  to 
modify  their  off-road  motorcycles  or  to 
abuse  the  intended  distinction  between 
genuine  competition  and  non- 
competition motorcycles  by  using 
uncontrolled  competition  off-road 
motorcycles  for  recreational  riding. 

Since  some  new  off-road  motorcycles 
are  extremely  loud,  any  reasonable 
Federal  regulation,  with  its  tampering, 
replacement  muffler  and  labeling 
provisions,  can  help  reduce  the  impact 
of  off-road  motorcycling  noise 
considerably.  However,  even  with  the 
most  stringent  Federal  noise  standards 
for  large  off-road  motorcycles, 
incompatible  land  use  will  continue  to 
exist,  and  restrictions  on  the  use  of  off- 
road  motorcycles  in  wilderness  areas 
and  in  residential  areas  will  still  be 
necessary  in  many  jurisdictions. 

3.3     Issue 

Are  the  proposed  lead  times 
sufficient? 

Comments 

Several  motorcycle  manufacturers 
and  two  motorcycle  trade  associations 
reported  that  the  proposed  lead  times 
are  too  short,  making  compliance  with 
the  standards  difficult  and  possibly 
unattainable.  A  motorcycle  interest 
group  commented  that  the  proposed 
lead  times  are  very  generous.  A  citizen's 
group  against  noise  suggested  lead  times 
are  more  stringent  than  the  proposed 
lead  times. 

Decision 

The  Agency  has  extended  the 
compliance  lead  times  in  response  lo  the 
industry  comments.  Since  the 
replacement  exhaust  system  standards 
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and  tampering  and  labeling  enforcement 
tools  In  these  regulations  are  expected 
to  have  the  largest  initial  impact  in 
reducing  motorcycle  noise,  an  initial, 
essentially  status  quo  standard  of  83  dB 
for  street  motorcvcles  and  small  off-road 


Comments 

Several  exhaust  system 
manufacturers  commented  that  the 
correlation  between  stationary  tests  and 
pass-by  tests  is  poor.  One  manufacturer 
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the  motorcycle  in  a  stationary  position 
and  the  transmission  in  neutral. 

Prior  to  publication  of  the  proposed 
regulation,  consideration  was  given  to 
proposing  this  SID  test  as  the  Federal 
test  procedure.  However,  the 
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work  on  a  stationary  test  procedure  and 
welcomes  the  participation  of  other 
interested  parties  in  the  continued 
development  of  a  suitable  procedure. 

Because  no  currently  available 
stationary  test  shows  adequate 


F50  value  is  correct  only  for  the  original 
equipment  manufacturer's  (OEM) 
exhaust  system.  Our  tests  show  that 
motorcycles  with  aftermarket  exhaust 
systems,  even  though  those  systems  may 
in  fact  not  cause  that  motorcycle  to 


state  and  local  governments  to  deal  with 
the  motorcycle  modification  problem 
affects  the  need  for  the  proposed 
stationary  test  value  to  b*  on  the  label 
as  well  as  the  likelihood  of  state  and 
local  utilization  of  such  a  scheme.  There 
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and  tampering  and  labeling  enforcement 
tools  in  these  regulations  are  expected 
to  have  the  largest  initial  impact  in 
reducing  motorcycle  noise,  an  initial, 
essentially  status  quo  standard  of  83  dB 
for  street  motorcycles  and  small  off-road 
motorcycles  (engine  displacement  170  cc 
and  less)  and  an  86  dB  standard  for 
large  off-road  motorcycles  [engine 
displacement  greater  than  170  cc)  will  go 
into  effect  as  quickly  as  possible 
(January  1, 1983).  Most  of  these 
motorcycles  already  meet  this  level, 
although  a  few  will  need  limited 
additional  quieting. 

Based  on  submissions  during  the 
public  comment  period,  the  short  lead 
times  (three  years  for  the  80  dB 
standards  and  6  years  for  the  78  dB 
standard)  in  the  proposed  rule  could 
pose  problems  for  AMF/Harley- 
Davidson,  the  only  major  U.S. 
manufacturer,  and  for  other  smaller 
motorcycle  manufacturers  (mostly 
European).  Similarly,  some 
manufacturers  of  large  off-road 
motorcycles  contended  that  the  82  dB 
standard  would  be  difficult  to  meet  in  a 
three  year  lead  time.  In  the  final  rule, 
street  motorcycles  and  small  off-road 
motorcycles  will  be  required  to  meet  the 
80  dB  standard,  effective  Janaury  1, 1986 
(five  years  lead  time.)  Large  off-road 
motorcycles  (engine  displacement 
greater  than  170  cc)  will  be  required  to 
meet  an  initial  standard  of  86  dB, 
effective  January  1, 1983.  and  a  final 
standard  of  82  dB.  effective  January  1 , 
1986  (5  years  lead  time).  The  standards 
can  be  achieved  by  the  four  largest 
manufacturers  in  the  industry  [all 
Japanese — accounting  for  90%  of  the 
U.S.  market)  on  an  orderly  basis.  The 
standards  are  achievable  by  the  smaller 
manufacturers  provided  they  are  willing 
to  make  the  necessary  investments  in 
research  and  development  to  rede.sign 
their  engines.  For  these  manufacturers 
the  extended  effective  dales  should 
allow  them  ample  time  to  develop, 
retool,  and  manufacture  their 
redesigned,  complying  products. 

It  is  relevant  that  several  States,  with 
more  stringent  standards  than  the 
Federal  standards,  have  given  the 
motorcycle  industry  notice  that  quieted 
products  would  be  required  by  them  in 
the  near  future,  assuming  Federal 
standards  were  not  issued.  Thus,  the 
industry  has  known  for  several  vears 
that  increasingly  more  stringent  noise 
levels  would  be  required  in  the  1980"s. 

3.4  Issue 

Should  the  stationary  test  value  on  the 
motorcycle  label  be  used  as  the  noise 
standard  by  replacement  exhaust 
system  manufacturers? 


Comments 

Several  exhaust  system 
manufacturers  commented  that  the 
correlation  between  stationary  tests  and 
pass-by  tests  is  poor.  One  manufacturer 
stated  that  exhaust  system 
manufacturers  will  be  forced  to  use  the 
pass-by  test  procedure  to  demonstrate 
compliance  because  of  the  poor 
correlation  of  the  stationary  test. 

Decision 

The  Agency  agrees  that  the  poor 
correlation  of  the  proposed  F.50 
stationary  test  with  the  proposed  pass- 
by  test  makes  the  use  of  the  F50  label 
value  as  a  standard  for  exhaust  system 
manufacturers  undesirable.  In  reviewing 
the  test  data,  EPA  found  that  an  F50  test, 
which  shows  that  an  aftermarket  system 
exceeds  the  level  on  the  motorcycle 
label,  provides  no  assurance  that  the 
aftermarket  system  fails  to  comply  with 
the  Federal  pass-by  standard.  Likewise, 
an  F50  test,  which  shows  that  an 
aftermarket  system  complies  with  the 
level  on  the  F50  label  on  the  motorcycle, 
provides  inadequate  assurance  that  the 
aftermarket  system  complies  with  the 
Federal  pass-by  standard.  This  lack  of 
correlation  argued  against  the  adoption 
of  this  scheme  in  the  final  rulemaking. 

The  purpose  of  the  proposed  F50  test 
was  to  provide  a  means  by  which 
manufacturers  could  certify  that  their 
exhaust  systems  meet  the  Federal 
standard,  using  a  less  compUcated  and 
less  expensive  test  procedure  than  the 
Federal  pass-by  test  procedure.  The 
Agency  investigated  the  possible 
substitution  of  a  high-correlation 
stationary  test  for  the  F50  test.  A 
significant  amount  of  work  towards  the 
development  of  such  a  test  procedure 
has  been  done.  This  test  is  called  the 
"stationary  ignition  disable,"  or  SID,  test 
procedure. 

The  preliminjry  study  of  the 
feasibility  of  such  a  test  was  conducted 
by  McDonnell  Douglas  under  contract  to 
EPA  prior  to  the  publication  of  the 
proposed  regulation.  The  results  of  that 
study  were  summarized  in  Appendix  J  of 
the  Background  Document  for  the 
proposed  regulation.  The  data  were 
encouraging,  showing  a  correlation 
coefficient  with  the  pass-by  test 
procedure  of  .97  to  .98.  This  stationary 
test  procedure  differs  substantially  from 
the  F5G  stationary  test  procedure.  The 
F50  test  procedure  is  a  static  test  in 
which  the  motorcycle  engine  is  run  at  a 
constant  50%  of  max  rated  RPM  for  the 
noise  measurement.  The  SID  test,  on  the 
other  hand.'requires  that  the  motorcycle 
engine  be  accelerated  at  full  throttle  to 
the  same  closing  RPM  as  is  required  in 
the  pass-by  test.  This  is  conducted  with 


the  motorcycle  in  a  stationary  position 
and  the  transmission  in  neutral. 

Prior  to  publication  of  the  proposed 
regulation,  consideration  was  given  to 
proposing  this  SID  test  as  the  Federal 
test  procedure.  However,  the 
availability  of  only  relatively  limited 
data,  and  the  inexperience  with  this  test 
procedure,  and  its  possible  limitations 
caused  the  Agency  to  ask  for  comment 
on  the  procedure  in  the  proposed 
regulation  while  not  formally  proposing 
it  for  regulatory  compliance. 

Because  the  subsequent  comments 
indicated  significant  problems  with  the 
F50  test  procedure,  the  Agency  further 
investigated  the  SID  test.  Improved 
"ignition  disable"  instrumentation  was 
developed  by  EPA  for  a  special 
evaluation  of  this  test  procedure.  The 
results  of  this  evaluation  were 
encouraging  but  the  instrumentation  for 
the  test  procedure  required  further 
refinement  to  be  useful  to  small 
replacement  exhaust  system 
manufacturers  and  to  state  and  local 
enforcement  agencies.  In  addition, 
several  of  the  motorcycles  in  the  test 
program  were  not  compatible  with  the 
instrumentation  for  the  SID  test 
procedure.  These  problems  remain  to  be 
solved. 

The  Agency  encourages  further  work 
towards  the  development  of  a  suitable 
stationary  test  by  voluntary  consensus 
standards  organizations,  or  by 
manufacturers  or  manufacturer 
associations  which  may  see  pofenfial 
cost  savings  in  doing  so.  EPA  would 
consider  adopting  such  a  stationary  test 
procedure  in  the  future,  in  addition  to  or 
in  lieu  of  the  Federal  pass-by  test 
procedure  for  motorcycles  and 
replacement  exhaust  systems,  if 
adequate  correlation  can  be 
demonstrated  and  the  test  is  compatible 
with  all  types  of  motorcycles.  Section 
205.167  was  added  to  Subpart  E  of  the 
final  rule  to  provide  for  the  Agency's 
consideration  of  alternative  test 
procedures. 

The  Agency  also  recognizes  that  a 
stationary  test  procedure  with  good 
correlation  to  the  Federal  pass-by 
procedure  is  desirable  for  use  by  state 
and  local  governments  in  enforcing 
against  illegal  modifications  and  in 
identifying  those  motorcycle  exhaust 
systems  which  degrade  rapidly  in  their 
noise  attenuation  capability.  Also,  the 
Agency  is  interested  in  using  a 
stationary  test  procedure  in  surveillance 
testing  of  products  in  use.  Namely,  the 
stationary  test  would  be  used  to  screen 
products  in  use  for  subsequent  testing 
by  the  Federal  pass-by  procedure  to 
determine  compliance  during  the 
Acoustical  Assurance  Period.  The 
Agency  has  already  done  preliminary 


work  on  a  stationary  test  procedure  and 
welcomes  the  participation  of  other 
interested  parties  in  the  continued 
development  of  a  suitable  procedure. 

Because  no  currently  available 
stationary  test  shows  adequate 
correlation  with  the  Federal  pass-by  test 
procedure,  the  final  rulemaking  requires 
the  e.xhaust  system  manufacturers  to  use 
the  Federal  pass-by  test  procedure  to 
demonstrate  compliance  with  the 
standards.  EPA  anticipates  that  most  of 
the  aftermarket  exhaust  system 
manufacturers  will  have  to  hire  an 
independent  contractor  with  the 
required  facility  to  conduct  the  testing 
The  Federal  pass-by  procedure  is  not  a 
highly  complicated  test  procedure 
requiring  special  'test  facilities."  Rather, 
the  only  major  additional  requirement  of 
the  pass-by  test  over  a  stationary  test  is 
a  50  foot  by  100  foot  flat  section  of 
pavement.  The  cost  difference  betvveen 
using  a  short  test  and  using  the  Federal 
pass-by  test  is  expected  to  cause  a  1  to  2 
percent  price  increase  in  replacement 
exhaust  systems. 

3.S    Issue 

Should  motorcycle  manufacture/s  be 
required  to  label  their  motorcycles  with 
F50  stationary  test  values  for  use  by 
state  and  local  officials  to  detc^ct 
tampering  and  the  use  of  ineffective  or 
faulty  exhaust  systems.  (Note:  The 
previous  issue  addressed  only  the  use  of 
thf  F50  test  by  exhaust  system 
manufacturers  for  demonstrating 
conipliance  with  the  Federal  standards.) 

Canrmenl 

Tv.o  motorcycle  trade  associations 
questioned  the  usefulness  of  the 
stationa.'-y  test  v  alues  on  the  motorcycle 
[dbel  because  of  correlation  difficulties. 
One  representative  of  a  state 
goverfUTERt  commented  that  the  P'SO 
stationary  test  value  stamped  on  the 
motorcycle  frame  only  applies  to  the 
original  equipment  rr.uffier.  Further,  he 
commented  that  unless  the  F50  labeling 
scheme  is  linked  to  the  exhaust  rather 
than  to  the  motorcycle,  in-use 
enforcement  will  not  be  workable.  Many 
commented  that  the  label  needed  to  be 
simplified. 

Oecisiuii 

The  primary  purpose  of  the  F50  label 
was  to  provide  a  guide  for  State  and 
local  in-use  enforcement  in  their  efforts 
to  detect  tampering  and  the  -ise  of 
ineffective  cr-  faulty  exhaust  systems.  In 
the  proposed  regulation,  we  proposed 
that  the  motorcycle  manufacturers  label 
each  of  the  motorcycles  that  they  sell 
with  a  F50  value  that  corresponds  to 
that  particular  model  of  motorcycle. 
However,  the  Agency  agrees  that  this 


F50  value  is  correct  only  for  the  original 
equipment  manufacturer's  (OEM) 
exhaust  system.  Our  tests  show  that 
motorcycles  with  aftermarket  exhaust 
systems,  even  though  those  systems  may 
in  fact  not  cause  that  motorcycle  to 
exceed  the  Federal  pass-by  standard, 
can  have  F50  levels  considerably  in 
excess  of  or  considerably  below  the 
level  on  the  motorcycle  label. 

As  a  result,  motorcyclists  riding  in 
those  jurisdictions  which  looked  to  the 
F50  label  value  on  each  motorcycle  as 
the  in-use  noise  standard  could  have 
experienced  the  following:  when  tested 
by  state  or  local  officials,  some 
motorcyclists  could  have  been  ticketed 
for  operating  excessively  loud  exhaust 
systems  even  though  they  would  pass 
the  Federal  pass-by  standard:  other 
motorcyclists  who  had  tampered  with 
their  replacement  exhaust  system  could 
have  passed  the  F50  test  even  though 
they  would  have  failed  a  pass-by  test  by 
a  considerable  margin.  Thus,  the  Agency 
agrees  that  the  proposed  F50  labeling 
program  is  undesirable. 

In  fact,  for  the  F50  label  scheme  to  be 
u'orkable,  each  different  exhaust 
syste.m.  whether  OEM  or  aftermarket, 
would  have  to  be  lableled  with  an  F50 
value  on  the  label  for  each  motorcycle 
that  it  fits.  However,  this  scheme  would 
require  aftermarket  manufacturers  to 
place  a  relatively  complex  label  on  each 
replacement  exhaust  system  intended 
for  regulated  motorcycles.  And,  the 
Agency  would  need  an  extensive 
enforcement  effort  to  determine  whether 
the  manufacturers  had  labeled  correctly. 
A  final  consideration  is  that  state  and 
local  enforcement  officials  are  unlikely 
to  make  use  of  such  a  complex  label. 
These  considerations,  taken  together, 
ruled  against  this  approach. 

Another  possibility  that  the  Agency 
considered  was  not  to  require  any  F50 
values  on  either  the  motorcycle  or 
mufPier  label,  but  rather  to  set  a  single 
F.'iO  standard  for  use  by  state  and  local 
enforcemf-nt  which  would  hopefully 
provide  detection  of  at  least  the  more 
serious  instances  of  tampering. 
Preliminary  analysis  has  indicated, 
however,  that  to  avoid  incorrectly  citing 
motorcycles  which  would  pass  the 
Federal  pass-by  standard,  the  single  F50 
standard  would  have  to  be  set  fairly 
high.  And  if  the  standard  were  set  at 
this  level,  enforcement  officials  would 
be  able  to  cite  only  one-fourth  of  the 
loud  m.otorcycles  which  they  stopped. 
Further,  the  25%  which  would  be  cited 
would  not  necessarily  be  the  truly 
noisiest  motorcycles  (as  determined  by 
the  pass-by  test).  Thus,  this  approach  is 
also  in  doubt. 

How  an  F50  labeling  scheme  relates  to 
other  approaches  that  might  be  taken  by 


state  and  local  governments  to  deal  with 
the  motorcycle  modification  problem 
affects  the  need  for  the  proposed 
stationary  test  value  to  b*  on  the  label 
as  well  as  the  likelihood  of  state  and 
local  utilization  of  such  a  scheme.  There 
are  essentially  three  approaches  that 
state  and  local  governments  can  use  to 
address  a  motor  vehicle  noise  problem. 

One  approach  is  the  street  noise 
standard.  This  usually  consists  of  a  nol- 
to-exceed  level  measured  at  curb  side  or 
some  specified  distance  from  the 
roadway.  The  specified  not-to-exceed 
level  may  be  different  for  various 
roadway  situations.  For  example,  in 
several  states  on  streets  with  speed 
limits  less  than  35  mph,  it  is  illej;al  for  a 
motorcycle  to  exceed  one  specified 
noise  level,  and  on  streets  with  speed 
■limits  greater  than  35  mph,  it  is  illegal 
for  a  motorcycle  to  exceed  a  higher 
specified  noise  level.  Some  jurisdictions 
differentiate  between  streets  with  less 
than  1%  grade  and  streets  with  more 
than  1%  grade  with  regard  to  allowable 
noise  levels.  As  provided  by  Section 
6(e)(2)  of  the  Act,  state  and  local 
governments  are  not  preempted  by 
Federal  regulations  from  establishing 
and  enforcing  such  controls  on 
environmental  noise. 

The  fundamental  difference  between 
this  type  of  standard  and  an  F50 
standard  is  that  the  way  a  motorcyclist 
operates  his  motorcycle  (i.e.,  whether  he 
accelerates  rapidly  or  slowly)  strongly 
affects  the  street  level  measurement.  By 
contrast,  the  F50  standard  is  an 
equipment  standard  as  opposed  to  an 
environment  standard  and  is  unaffected 
by  whether  a  particular  motorcyclist 
may  be  more  aggressive  or  less 
aggressive  than  the  norm  in  operating 
his  motorcycle.  Thus,  it  is  possible  for  a 
person  with  a  very  loud  modified 
motorcycle  to  operate  it  in  such  a  way 
as  to  pass  the  street  standard  even 
though  he  would  certainly  fail  an  F50 
test.  Likewise,  it  is  possible  for  a 
complying  motorcycle  to  be  operated  so 
aggressively  as  to  violate  a  stringent 
street  standard. 

A  second  approach  available  to  state 
and  local  jurisdictions  is  to  adopt  and 
enforce  the  Federal  labeling  and  anti- 
tampering  provisions  provided  by  these 
final  regulations.  For  example, 
competition  exhaust  systems  are 
required  to  be  labeled  as  proper  for  use 
on  competition  motorcycles  only;  all 
other  exhaust  systems  intended  for 
regulated  or  unregulated  motorcycles 
musit  be  labeled  as  such.  State  and  local 
jurisdictions  will  thereby  have  a  means 
of  keeping  the  competition  type  exhaust 
systems  off  the  street  and  out  of  non- 
competition events  in  off-road  riding, 
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systems  off  the  quieter  regulated 
motorcycles. 

The  third  approach  is  the  in-use 
eauinment  standard,  be  it  a  stationarv 
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insurance  requirements.  By  function, 
they  are  small  motorcycles  with  limited 
engine  displacement.  For  these  reasons, 
the  Agency  considers  mopeds  to  be  a 
part  of  the  motorcycle  class. 
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products  as  racing  exhaust  pipes  for 
mopeds  can  be  expected.  The  use  of 
such  exhaust  systems  can  increase 
vehicle  noise  levels  by  as  much  as  20 
dB.  Modified  mopeds  would  be 
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to  use  the  carry-over  provision  to  reduce 
the  production  verification  testing 
requirements  in  subsequent  model 
years.  The  Agency  believes  that  moped 
manufacturers  can  make  effective  use  of 
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systems,  the  motorcycle  and  motorcycle 
exhaust  system  noise  emission 
regulation  includes  an  Acoustical 
Assurance  Period  (AAP).  Products  must, 
when  properly  maintained  and  used, 
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and  of  keeping  unregulated  exhaust 
systems  off  the  quieter  regulated 
motorcycles. 

The  third  approach  is  the  in-use 
equipment  standard,  be  it  a  stationary 
test  standard  or  a  pass-by  test  standard. 
The  pass-by  test  established  by  this 
regulation  is  intended  for  use  by 
manufacturers.  Because  of  its 
complexity,  it  is  not  generally  suitable 
for  state  and  local  enforcement 
purposes.  The  simple  stationary  tests 
usually  offer  such  a  poor  correlation  that 
they  would  seem  to  be  highly  ineffective 
in  actual  use. 

The  scheme  of  requiring  a  label  on  the 
muffler  with  an  F50  value  for  each 
different  motorcycle  that  it  fits  does 
significantly  reduce  the  correlation 
problem.  But  it  is  complex  because  of 
the  need  for  the  enforcement  officer  to 
determine  the  RPM  for  the  test  from  the 
label  on  the  motorcycle  frame,  to 
identify  which  model  of  the  motorcycle 
he  is  inspecting  and  to  interpret  which 
levels  should  be  applied  to  this 
motorcycle  from  the  several  different 
levels  on  the  muffler  label.  It  also  relies 
on  an  expansive  enforcement  program 
or  on  the  good  faith  of  many  exhaust 
system  manufacturers  and  still  suffers, 
albeit  to  a  reduced  extent,  from 
correlation-related  difficulties. 

Few  of  the  comments  received  from 
state  and  local  governments  mentioned 
either  criticisms  of  or  support  for  the 
proposed  F50  label  scheme.  Of  84 
written  submissions  by  slate  and  local 
governments,  only  12  specifically 
mentioned  labeling.  Eleven  of  the  12 
endorsed  the  labeling  concept,  but  only 
2  of  the  11  specifically  mentioned  the 
stationary  test.  The  one  submission  that 
did  not  endorse  the  labeling  concept 
specifically  did  not  support  the 
stationary  test. 

In  summary,  it  is  likely  that  most  state 
and  local  governments  would  not  utilize 
a  Federal  F50  labeling  scheme.  Other 
approaches  to  controlling  motorcycle 
noise  at  the  state  and  local  level,  such 
as  the  street  noise  standard  and 
enforcement  of  the  Federal  labeling  and 
anti-tampering  provisions,  are  more 
workable  at  the  present  time. 

As  a  result  of  these  considerations, 
"the  requirement  for  motorcycle 
manufacturers  to  conduct  F50  stationary 
tests  and  place  the  resulting 
measurement  on  a  label  is  deleted  in  the 
final  rulemaking.  Product  labeling, 
however,  is  still  required.  To  respond  to 
comments  that  the  proposed  label 
needed  to  be  simplified  and  to  remove 
the  F50  stationary  sound  level 
information  from  the  label  format,  the 
label  wording  has  been  substantially 
condensed.  See  §  205.158  and  §  205.169 


and  definitions  in  §  205.151(a){8j  and 
(20). 

3.6    Issue 

Should  mopeds  be  omitted  from  the 
final  motorcycle  noise  regulation? 

Comments 

Several  moped  manufacturers,  a 
moped  trade  association,  and  an 
individual  commented  that  EPA  does 
not  have  the  statutory  authority  to 
regulate  mopeds  since  EPA  has  not 
identified  mopeds  as  a  major  source  of 
noise  either  individually  or  as  a  part  of  a 
class.  A  moped  trade  association  and 
two  moped  manufacturers  contended 
that  regulating  mopeds  will  not  provide 
health  and  welfare  benefits  to  the  public 
because  mopeds  are  currently  quiet  and 
are  likely  to  remain  quiet.  One 
manufacturer  stated  that  it  will  be 
difficult  to  get  a  test  site  for  mopeds  that 
has  an  acceptable  ambient  noise  level. 

Decision 

EPA  has  retained  mopeds  in  the  final 
motorcycle  noise  regulation. 
Motorcycles  were  identified  under  the 
authority  of  Section  5(b)(1)  of  the  Act  as 
a  major  source  of  noise  on  May  28, 1975 
(40  FR  23105).  The  intent  of  that  notice 
was  to  identify  the  class  of  motorcycles 
as  a  major  source  of  noise;  and  the 
identification  was  based  on  the  total 
impact  of  motorcycle  operations.  The 
identification  did  not  specify  which 
types  of  motorcycles  or  motorcycle 
operations  were  responsible  or  further 
define  at  that  time  all  of  the  various 
vehicles  which  are  included  in  the  class 
of  vehicles  known  as  motorcycles. 

States  refer  to  mopeds  as  motorized 
bicycles,  bicycles  with  helper  motors, 
class  "C"  motorcycles  (New  York),  and 
simply  as  mopeds.  The  noise  standards 
of  the  International  Standards 
Organization  (ISO)  refer  to  mopeds  as 
"motorcycles"  with  an  engine  capacity 
which  does  not  exceed  50  cc's.  The 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  refers  to 
mopeds  as  motor  driven  cycles  with 
specified  limits  on  maximum  speed, 
horsepower,  and  engine  displacement. 
However,  "most  mopeds  cannot  be 
considered  truly  pedalable  because  of 
their  heavy  weight  (100  lbs.  compared  to 
20  to  40  lbs.  for  bicycles)  and  extremely 
low  gearing  which  means  the  rider  has 
to  pedal  fast  and  hard"  (Consumer 
Guide  Magazine).  The  pedals  and  other 
special  attributes,  such  as  a  top  speed  of 
25  to  30  mph  and  a  maximum  engine 
power  rating  of  1  to  2  hp,  are  designed  to 
qualify  the  moped  for  less  restrictive 
operator  licensing  restrictions,  nominal 
state  registration  fees,  and  exclusion 
from  otherwise  mandatory  helmet  and 


insurance  requirements.  By  function, 
they  are  small  motorcycles  with  limited 
engine  displacement.  For  these  reasons, 
the  Agency  considers  mopeds  to  be  a 
part  of  the  motorcycle  class. 

Although  most  new  mopeds  are 
quieter  than  other  new  motorcycles 
during  acceleration,  their  noise  levels 
are  comparable  to  new  motorcycles 
during  low  speed  cruising  because  the 
moped  must  operate  at  or  near  full 
throttle  to  maintain  its  top  speed  of  25  or 
30  mph.  The  average  A-weighted  noise 
level  of  current  new  larger  motorcycles 
at  a  cruising  speed  of  25  mph  is  about  o8 
dB  while  the  level  of  7  mopeds  that  were 
tested,  at  their  maximum  speed  of  25  to 
30  mph  varied  from  60  to  69  dB  (based 
on  a  50  foot  microphone  distance  from 
the  vehicle's  path).  Notably,  the  average 
new  automobile  has  an  average  noise 
level  at  a  cruising  speed  of  25  mph  of 
only  61  dB,  which  is  lower  than  the 
average  moped  at  the  same  speed. 

EPA  has  identified  a  day-night  sound 
level  (Ldn)  of  55  dB  as  the  environmental 
noise  level  below  which  no  significant 
adverse  impact  on  public  health  and 
welfare  occurs.  The  Agency  therefore 
desires,  from  a  health  and  welfare 
perspective,  to  quiet  all  noise  sources 
substantially  below  the  70  dB  level  in 
order  to  bring  about  an  acceptable 
environmental  noise  level.  Standards 
have  not  been  set  this  low  in  regulations 
for  trucks  and  other  sources  because  of 
the  limits  of  available  technology  and 
the  cost  of  compliance.  Although  new 
mopeds  may  be  quiet  when  compared  to 
new  trucks,  EPA  does  not  believe  that 
new  mopeds  should  be  permitted  to 
have  increased  noise  levels  in  the  future 
especially  when  there  are  no  costs 
(other  than  the  small  cost  of  showing 
compliance  to  EPA)  associated  with 
meeting  the  70  dB  standard.  All  mopeds 
that  the  Agency  has  tested,  which  are 
being  sold  in  the  U.S.,  easily  comply 
with  the  standard. 

In  Europe  where  mopeds  are  much 
more  numerous  than  in  the  United 
States,  mopeds  with  ineffective  exhaust 
systems  contribute  significantly  to  the 
motor  vehicle  noise  problem.  This  noise 
problem  can  be  attributed  to  the 
removal  of  mufflers  to  make  the  moped 
engine  sound  more  powerful  and  the 
failure  to  replace  faulty  exhaust 
systems.  EPA  believes  that  the  European 
experience  with  mopeds,  similar  in 
many  respects  to  the  current  motorcycle 
noise  problem  in  the  U.S..  is  also  likely 
to  be  repeated  in  this  country  as  the 
moped  population  continues  to  grow. 
One  aftermarket  company  is  already 
marketing  parts  and  services  to  increase 
moped  horsepower  and  performance.  A 
substantial  market  for  such  performance 


products  as  racing  exhaust  pipes  for 
mopeds  can  be  expected.  The  use  of 
such  exhaust  systems  can  increase 
vehicle  noise  levels  by  as  much  as  20 
dB.  Modified  mopeds  would  be 
considerably  noisier  than  larger 
motorcycles  meeting  the  noise 
standards.  Because  mopeds  are  likely  to 
be  operated  on  local  residential  streets 
and  in  back  yards  where  ambient  noise 
levels  are  lower  than  more  highly 
trafficked  areas,  such  modified  mopeds 
would  stand  out  and  would  likely  be 
quite  annoying  to  the  residents  exposed 
to  the  noise. 

However,  if  mopeds  and  moped 
replacement  exhaust  systems  are 
regulated,  sales  of  replacement  exhaust 
systems  designed  specifically  to 
increase  the  noise  levels  of  mopeds  will 
be  curbed.  Without  such  a  regulation, 
sales  of  these  noise  producing  products 
could  be  expected  to  continue  to  grow 
as  the  moped  population  increases,  and 
similar  problems  caused  by  noisy 
replacement  exhaust  systems  for  larger 
motorcycles  would  result. 

In  the  absence  of  a  Federal  rule  for 
mopeds  and  moped  replacement 
exhaust  systems,  the  resources  required 
by  state  and  local  governments  to 
counter  the  moped  noise  problem  could 
be  substantial.  By  including  mopeds  in 
this  rulemaking,  state  and  local 
governments  will  receive  significant 
benefits  even  if  they  take  no  further 
steps.  With  this  rulemaking,  coupled 
with  anti-tampering  efforts  by  state  and 
local  officials,  a  serious  moped  noise 
problem  in  this  country  could  be 
substantially  avoided. 

Those  moped  manufacturers  that  find 
it  difficult  to  locate  test  sites  with      '      \ 
acceptable  ambient  noise  levels  wilUje  J 
allowed  to  test  with  the  microphone  at 
7.5  meters  from  the  vehicle  path,  rather 
than  15  n^.r  ters  specified  in  the  moped 
test  procedure,  and  subtract  a  correction 
factor  of  5  dB  from  their  medsurements. 
Since  the  tested  noise  levels  would  then 
be  higher,  the  problcn:  of  finding  a  test 
site  with  an  ambient  level  10  dB  below 
the  regulciii;r>  leve!  should  be  effectively 
eliminated. 

The  intent  of  the  fiudl  rule  is  thn  same 
as  originally  proposrd;  that  is,  to  set  a 
not-to-exreed  slano<irJ  foi  mopeds,  to 
prevent  replacement  exhaust  systems 
from  causing  mopeds  to  exceed  that 
noise  emission  standard,  to  institute  the 
anli-tcimpering  provisions  of  the  Noise 
Control  Act,  and  to  require  product 
labeling. 

The  specified  administrative 
requirements  in  the  final  rule  for  moped 
manufacturers  to  show  compliance  with 
the  standard  arc  the  same  as  for  other 
motorcycles.  However,  the 
manufacturers  of  mopeds  are  expected 


to  use  the  carry-over  pro\ision  to  reduce 
the  production  verification  testing 
requirements  in  subsequent  model 
years.  The  Agency  believes  that  moped 
manufacturers  can  make  effective  use  of 
this  carry-over  provision  because  the 
standard  is  a  one  time  standard  and 
because  mopeds  are  expected  to  have 
noise  levels  well  below  the  standard. 
Furthermore,  moped  manufacturers  will 
have  a  limited  number  of  models  which 
must  be  production  verified  in  the  first 
year. 

The  final  rule  has  been  changed  to 
clarify  that  "nopeds"  (mopeds  without 
pedals)  are  covered  by  the  regulation. 
Paragraph  205.151(a)(2)iii)(D)  has  been 
deleted  from  the  proposed  definition  of 
mopeds,  so  that  mopeds  with  and 
without  pedals  are  included  in  the 
moped  definition  and  will  be  required  to 
comply  with  the  not-to-exceed  noise 
standard. 

3.7    Issue  , 

How  should  EPA  deal  with  the 
problem  posed  by  exhaust  systems  with 
removable  baffles  and  highly 
degradable  components?  In  the 
proposed  regulation,  tlie  Agency  asked 
for  comments  on  the  feasibility  of 
establishing  design  criteria  for  exhaust 
systems  to  determine  whether  systems 
would  be  able  to  meet  the  applicable 
noise  standard  for  the  duration  of  the 
Acoustical  Assurance  Period  (AAP). 

Comments 

Manufacturers  and  trade  associations 
opposed  the  establishment  of  design 
(criteria  on  the  basis  of  lack  of  statutory 
authority  and,  in  the  words  of  one 
manufacturer,  because  "design  criteria 
restrict  innovation,  reduce  competition, 
and  foster  the  continuation  of  obsolete 
technology."  One  major  manufacturer 
commented  that  insufficient  data  were 
avdiiable  to  evaluate  muffler  durability 
b\  design  criteria. 

A  .iintorcycle  interest  group  and  a 
public  infpiesl  group  suggested  that  EP.\ 
reqiiirc  that  replacement  exhaust 
systeir.s  be  sealed  with  no  removable 
fibrous  packing  or  baffles. 

Derision 

It   -.  of  para.mount  importance  to  the 
sL!ccr'.-,s  cf  these  final  regulations  that 
motorcycle  exhaust  systems  retain  their 
noise  suppression  performance  in  actual 
use.  Exhaust  systems  which  lose  their 
noise  attenuation  characteristics, 
whether  due  to  removal  of  baffles  or 
degradation  of  components,  will 
seriously  diminish  the  health  and 
welfare  benefits  that  would  otherwise 
be  derived  from  this  rulemaking.  To  deal 
with  the  problem  of  highly  degradable 
components  in  motorcycle  exhaust 


systems,  the  motorcycle  and  motorcycle 
exhaust  system  noise  emission 
regulation  includes  an  Acoustical 
Assurance  Period  (AAP).  Products  must, 
when  properly  maintained  and  used, 
continue  to  meet  the  applicable 
standard  for  the  duration  of  the  AAP. 

In  the  proposed  regulation,  EPA 
solicited  comments  concerning  a 
program  by  which  exhaust  systems' 
potenfial  compliance  with  the  standards 
for  the  AAP  would  be  judged  based  on 
design  characteristics.  It  was  thought 
that  conformance  to  design  criteria 
rather  than  noise  levels  might  make  it 
easier  for  manufacturers  to  demonstrate 
and  for  EPA  to  ensure  compliance  with 
the  applicable  Federal  performance 
standards  over  the  specified  AAP. 
However,  based  on  the  Unfavorable 
public  comments  and  upon  further 
analysis,  the  Agency  has  decided 
against  establishing  design  criteria  for 
exhaust  systems. 

Also  in  the  proposed  regulation, 
manufacturers  were  required  to  develop 
a  Sound  Level  Degradafion  Factor 
(SLDF).  The  SLDF  was  the 
manufacturer's  estimate  of  the  increase 
in  noise  emissions  during  the  AAP 
expected  when  the  exhaust  system  was 
installed  on  a  motorcycle  for  which  it 
was  designed  and  marketed.  In  the 
proposed  regulations,  EPA  required  that 
manufacturers  design  products  which, 
when  installed  on  the  intended 
motorcycle,  limited  noise  emission  at 
the  time  of  sale  to  levels  no  greater  than 
the  standard  set  by  the  regulations 
minus  the  manufacturer's  SLDF  for  the 
product.  The  requirement  that 
manufacturers  compute  and  use  an 
SLDF,  as  described  in  the  proposed  rule, 
has  been  deleted  from  the  final  rule. 
However,  as  discussed  later,  each 
manufacturer  must  retain  records 
containing  the  information  or  statements 
of  engineering  judgments  upon  which 
the  manufacturer  relied  in  determining 
that  his  product  will  meet  the  standards 
throughout  the  acoustical  assurance 
period. 

The  Agency  deleted  the  requirement 
for  several  reasons.  First,  degradation  of 
noise  emission  components  and  the 
removal  of  baffles  ismot  expected  to  be 
a  uniformly  serious  problem  for  all  types 
of  exhaust  systems.  Noise  suppression 
perform.ance  of  properly  designed 
m.otorcycle  mufflers  and  silencers 
generally  does  not  degrade  significantly 
over  the  life  of  the  product  when  used 
and  maintained  in  a  proper  manner,  and 
some  manufacturers  produce  internally 
baffled  or  sealed  exhaust  systems  which 
present  little  opportunity  or  incentive  to 
owners  or  users  of  the  product  to 
remove  baffling  material.  Second,  the 


Bf  7C2       Federal  Register  /  Vol.  45.  No.  252  I  We JnesJoy,  Dt-cember  31.  1980  /  Rules  and  Regulutions 


Agency  is  considering  action,  described 
b<>low.  more  directly  focused  on  the 
pniblem  of  removable  baffles.  Finally. 
F.i'A  bfilieves  adequate  enforcement 
activity  with  respect  to  highly 
fli'jr.idable  comoonents  can  be 


regulated  motorcycle  exhaust  system 
would  constitute  a  tampering  violation 
of  Federal  law  under  the  provisions  of 
the  Noise  Control  .Act.  this  is  and  can  be 
expected  to  remain  a  major  noise 
problem  unless  the  Agency  takes  further 


Noise  Emission  Standards  involving 
production  verification,  selective 
enforcement  auditing,  recordkeeping 
and  labeling  requirements,  and  testing 
by  the  Administrator  were  amended  (42 
FR  61457,  December  5, 1977).  Where 
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for  each  category  and  configuration 
subject  to  a  noise  emission  standard  a 
sample  of  a  compliance  label  which  is 
completed  with  all  information  required 
by  §  205.158  or  §  205.169  as  the  case 
may  be. 


analogous  to  that  of  the  aftermarket 
motorcycle  exhaust  system 
manufacturers. 

5.0  Estimated  Effects  of  the  Regulation 

5.1  Health  and  Welfare 


million,  this  regulation  is  expected  to 
reduce  the  number  of  persons  exposed 
to  a  day-night  level  of  traffic  noise 
greater  than  55  dB  from  129  million 
persons  to  between  113  and  117  million 
persons. 


.♦^f.  fVi'i* 
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A^^i'ncy  is  considering  action,  described 
li.'lovv.  more  directly  focused  on  the 
piihlom  of  removable  baffles.  Finally. 
F.CA  believes  adequate  enforcement 
.ictivity  with  respect  to  highly 
cU'gr.idiible  components  can  be 
ciinducted  without  requiring 
nirinufucturers  to  compute  a  discrete 
Sl.DK,  and  to  report  it  to  EPA.  Therefore, 
thu  SLDF  has  been  deleted  from  this 
rej^ulalion. 

The  requirement  remains  that 
manufacturers  design  and  build 
p.'-oducts  that  will  meet  the  standard  for 
the  AAP.  Manufacturers  must  take 
whatever  steps  they  find  necessary  to 
assure  their  products'  compliance.  The 
Agency  will  conduct  noise  emission 
tt'sting  of  products  after  those  products 
have  been  in  use  to  determine  if  the 
products  are  meeting  the  standard  for 
the  AAP.  If  it  appears  from  the  results  uf 
surveillance- testing,  from  state  and  local 
enforcement  activity,  or  from  other 
information  that  particular  products  are 
exceeding  the  standard  during  the  AAP. 
the  .Agency  may  order  individual 
manufacturers  to  perform  such  testing 
(including  reasonable  durability  testing) 
as  F.PA  determines  is  necessary  to 
df.'monstrate  whether  the  products  are  in 
compliance  with  the  regulation.  EPA 
may  order  that  the  manufacturer  report 
the  results  of  such  testing  to  EPA.  or  in 
the  alternative,  the  agency  may  itself 
ciindijct  such  testing.  The  authority  for 
this  testing  is  Section  13(a)  of  the  Act. 

The  final  regulation  also  provides  for 
maintenance  of  records  by  the 
manufacrurer  concerning  durability  of 
the  noise  attenuation  characteristics  of 
the  product  during  the  AAP.  Although 
the  manufacturer  determines  how  much 
analysis  or  testing  will  provide  him  with 
adequate  assurance  that  his  products 
meet  the  standard,  the  information  upon 
which  he  relies  is  required  to  be 
maintained  and  is  subject  to  inspection 
by  EPA,  Because  of  the  difference  in  the 
durability  of  currently  marketed 
products,  the  Agency  expects  that  the 
types  and  volume  of  records  will  differ 
considerably  among  the  mufffler 
categories.  In  some  cases,  a  brief 
statement  of  engineering  judgment  may 
suffice.  In  other  cases,  more  extensive 
noise  emission  testing  and  analysis  may 
be  necessary  for  the  manufacturer  to  be 
confident  of  compliance, 

Finally,  there  is  the  problem  of 
removable  baffles.  EPA  is  aware  of 
several  four-stroke  exhaust  systems 
curreritly  available  which  have  easily 
removable  baffles.  Removal  of  these 
baffling  units  can  cause  a  motorcycle's 
acceleration  noise  level  to  increase  by 
as  much  as  twenty  decibels.  Although 
the  removal  of  baffles  from  a  Federally- 


regulated  motorcycle  exhaust  system 
would  constitute  a  tampering  violation 
of  Federal  law  under  the  provisions  of 
the  Noise  Control  .Act,  this  is  and  can  be 
expected  to  remrtin  a  major  noise 
problem  unless  the  Agency  takes  further 
action. 

To  deal  directly  with  the  problem  of 
removable  baffles,  elsewhere  in  today's 
Federal  Register,  the  Agency  is 
proposing  an  amendment  to  these 
regulations.  The  proposed  amendment 
would  require  that  manufacturers 
conduct  the  testing  required  to 
demonstrate  compliance  with  the  noise 
standards  with  all  easily  removable 
cunipnnents  of  the  exhaust  system 
removt'cl.  An  "easily  rem.ot'able 
component"  is  defined  as  'any  part  (not 
to  include  header  pipes,  expansion 
chanbers,  or  the  muffler  shell)  that  can 
be  removed  without  causing  highly 
visible  damage  to  the  exterior  of  the 
exhaust  system  by  rei!ioving  bolts, 
screws,  or  similar  fastening  devices,  or 
by  shearing  spot  welds  with  hammer 
and  chisel,  or  by  other  simple  means  of 
dislo{!gc;nit'nt."  The  purpose  of  this 
proposed  amendment  is  to  encourage 
maniifacturers  to  design  e\haL:st 
systems  which  will  rndure  the  incidence 
of  tanipering  by  consumers.  Comments 
are  solicited  in  the  preamble  to  the 
proposed  amendment  and  will  be 
analyzed  prior  to  the  adoption  of  a  final 
rule. 

4.0    Other  Changes  lo  the  Proposed 
Regulation 

205. 151     Definitions 

The  following  defifiitiuns  were  added 
to  clarify  the  wording  changes  in  the 
labeling" Sections  (205.158  and  205.169): 
(l.'i)  "Closing  rpm,"  (25)  "Xoise  Emission 
Standard,"  (30)    Serial  Number." 

Wording  changes  were  v:.^.de  to 
clarify  the  definition  of  (11)  "Closed 
course  competition  event." 

Subpart  E  Title 

The  word  "Rfplacenient"  was 
removed  from  the  title  of  Subpart  E  to 
made  it  clear  that  the  p.-ovisions  of  the 
subpart  apply  to  origUud  equipment 
exhaust  systems  as  well  as  replacement 
exhaust  systems. 

Subparts  D  and  E 

(Changes  related  to  litigation  of  other 
F.PA  noise  emission  regulations.) 

Parts  of  other  F'.P.A  noise  regulations 
have  been  challenged  in  court.  .A  case 
with  particular  relevance  to  this  final 
motorcycle  noise  emissions  regulation  is 
Chrysler  Corp.  v.  EP.A  (600  F.2d  904 
(I).C.  Cir.  1979)).  Pursuant  to  stipulations 
inUwecn  the  parties  to  that  case,  parts  of 
the  New  Medium  and  Heavy  Trucks 


Noise  Emission  Standards  involving 
production  verification,  selective 
enforcement  auditing,  recordkeeping 
and  labeling  requirements,  and  testing 
by  the  Administrator  were  amended  (42 
FR  61457,  December  5. 1977).  Where 
EPA  has  deemed  the  changes  relevant  to 
this  regulation,  the  changes  have  been 
incorporated. 

A  change  to  the  warranty  section  of 
the  truck  regulation  was  mandated  by 
the  decision  in  the  Chrysler  case.  A 
similar  change  to  this  final  regulation  is 
discussed  in  detail  below. 

Sections  205. 160  and  2U5. 1 71    Selective 
Enforcement  Audit  (SEA) 

The  proposed  SEA  provisions  have 
been  changed  in  order  to  decrease  the 
amount  of  time  needed  to  perform  an 
SEA.  The  changes  also  more  efficiently 
accommodate  categories  and 
configurations  with  low  production 
volumes. 

Overall,  the  new  SEA  procedure 
requires  fewer  manufacturer  and  EPA 
resources  to  perform,  yet  it  does  not 
change  in  any  way  the  risk  of  SEA 
failure  for  the  manufacturer. 

Sections  205. 157  and  205. 168 
Production  Verifica  tion 

A  new  parameter,  "amount  of 
absorption  materials,"  was  added.  Since; 
the  amount  of  absorption  material  plays 
a  major  part  in  the  noise  level  of 
exhaust  systems,  it  was  added  as  a 
parameter  to  assure  that  aftermarket 
exhaust  system  manufacturers  would 
consider  it  when  they  assemble  and 
rank  their  test  configurations. 

Sections  205 157-2  and  205 168-2 
Production  Verification  PrcCfdifrr^ 

Sections  205.157-2(f)  and  205.1f)rt-2|g| 
are  revised  to  state  that  FP.A 
Enforce.ment  Officers  or  other 
employees  of  the  Agency  may  be 
present  to  monitor  or  conduct  testing  in 
lieu  of  the  manufacturer.  Such 
observance  will  be  contingent  upon  the 
Agency  obtaining  the  manufacturer's 
consent  or  valid  warrant  in  the  absduce 
of  his  consent.  This  change  imposes  no 
additional  burdens  on  the  manufactu-t-r 
and  is  made  to  allow  the  Agency  more 
flexibility  in  the  use  of  its  available 
resources  to  ensure  compliance  by  all 
regulated  manufacturers  with  the 
production  verification  procedures 
which  are  described  in  the  preceding 
paragraphs  of  these  sections. 

Sections  205. 157-4  and  205.  ltHi-3 
Production  Verification  Report: 
Required  Data 

Paragraph  (b)  of  each  of  the>e 
sections  is  revised  to  require  that  the 
production  verification  report  include 
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maintaining  the  vehicle  due  to  noi.se 
control  regulation. 

Federal  noise  standards  for 
replacement  exhaust  systems  are 
expected  to  cause  retail  prices  of  current 
quiet  systems  (meeting  California's  83 
dB  requirement)  to  rise  to  levels 
comparable  to  those  predicted  for  stock 
replacement  systems  for  80  dB 
motorcyies,  or  approximately  25  percent 
more  than  the  average  price  of  current 
original  equipment  systems,  a  $30  price 
ricK   AHHitinnallv  nver  time,  a  shrinkaee 


regulations.  It  should  be  noted,  however, 
that  this  demand  forecast  would  have 
resulted  in  part  even  in  the  absence  of 
these  Federal  rules  because  of  the  State 
motorcycle  noise  laws  planned  to  take 
effect.  Significant  shifts  in  historic 
market  shares  due  to  Federal  noise 
standards,  however,  are  not  expected  to 
occur  among  the  major  Japanese 
motorcycle  manufacturers.  Their 
profitability  is  likewise  not  expected  to 
be  impacted  to  any  large  e\te.".t  since 
rn<;i  inrrfjisps  Hiip  to  poise  contio!  are 


to  the  United  States,  although  several 
export  a  sizable  portion  of  their 
production  to  this  country.  Most  of  these 
firms  are  considered  capable  of 
producing  motorcycles  at  the  80  dB 
regulatory  level.  Bombardier  and  some 
of  the  European  manufacturers  may  or 
may  not  be  able  to  continue  exporting 
street  motorcycles  to  the  United  States  if 
a  78  dB  standard  took  effect. 

Although  AMF/Harley-Davidson  and 
several  of  the  other  smaller 


1,1 r  J, 


for  each  category  and  configuration 
subject  to  a  noise  emission  standard  a 
sample  of  a  compliance  label  which  is 
completed  with  all  information  required 
by  §  205.158  or  §  205.169  as  the  case 
may  be. 

Sections  205. 157-9  and  205. 168-10 
Production  \  'erificotion  Based  on  Data 
from  Pre\  ious  Years 

The  proposed  carry-over  provisions  in 
Subparts  D  and  Ei  have  been  revised  to 
allow  with  certain  restrictions  the 
manufacturers  to  have  automatic  carry- 
over in  subsequent  years  when  the 
initial  production  verification  noise 
emission  levtil  is  at  least  2  dB  below  the 
applicable  standard.  Howe\'er,  in  any 
year  w  hen  a  mnre  stringent  standard 
becomes  effec  live,  the  manufacturers 
must  conduct  the-  required  production 
verification  tests  for  all  categories  and 
configurations. 

Also.  §  205.168-10  has  been  revised  to 
clarify  the  fact  that  a  manufacturer  who 
continues  in  subsequent  years  to 
produce  replacement  exhaust  systems 
for  earlier  model  years  of  Federally- 
regulated  motorcycles  need  not  conduct 
production  verification  tests  in  those 
subsequent  years  unless  design  changes 
which  reduce  the  noise  attenuating 
ability  of  thosr  replacement  systems  are 
made. 

Sections  2U5. 162-1  and  205.173-1 
I  Varranty 

The  warranty  statement  in  §  205.162-1 
has  been  reserved.  The  proposed 
motorcycle  warranty  was  similar  to  the 
new  medium  and  heavy  truck  warranty 
(40  CFR  205.58-l(a))  which  was  recently 
invalidated  by  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  [Chrvsler  Corp.  v. 
EPA.  600  F.2d  904  (D.C.  Cir.  1979)). 
Manufactuiers  must  still  submit  their 
proposed  warranty  provisions  to  EPA. 
However,  at  this  time,  we  are  not 
prescribing  the  exact  wording  of  the 
warranty  statement.  Manufacturers  may 
refer  to  the  alternate  warranty 
statement  for  trucks  as  an  example  of 
acceptable  wording.  (See  44  FR  67659. 
Novembi;r  27,  1979.) 

EPA  is  preparing  a  new  warranty 
provision  for  trucks,  buses,  and 
motorcycles  to  be  proposed  in  the 
Federal  Register  which  will  be 
consistent  with  the  Chrysler  decision. 
Comments  on  the  proposal  will  be 
solicited  and  studied  before  a  final 
warranty  pro\  ision  is  published  for 
trucks,  buses,  and  molorc\'cles. 

The.proposed  warranty  language  in 
§  205.173-1  is  retained  because 
subsequent  manufacturing  operations  do 
not  usually  occur  on  aftermarket 
exhaust  systems.  Therefore,  the 
situation  in  the  Chrvsler  cAse  is  not 


analogous  to  that  of  the  aftermarket 
motorcycle  exhaust  system 
manufacturers. 

5.0  Estimated  Effects  of  the  Regulation 

5.1  Health  and  Welfare 

EP.\  estimates  that  approximately  93 
million  people  are  currently  exposed  to 
triffic  noise  levels  equal  to  or  greater 
than  a  day-night  sound  level  (Ldn)  of  S^ 
dB.  Since  motorcycles  are  a  component 
of  the  urban  noise  problem,  the  Agency 
assessed  the  health  and  welfare  benefits 
associated  with  this  regulation  for  street 
motorcycles  and  off-road  motorcycles. 

1.  Street  Motorcycles 

Two  different  methods  of  assessing 
the  current  noise  impact  and  impact 
reductions  due  to  Faderal  regulation  of 
street  motorcyc'es  were  studied  by  the 
Agency.  The  reduction  in  the  impact  of 
single  event  motorcycle  pass-bys  was 
assessed,  as  was  the  effect  of  lowered 
motorcycle  noise  levels  and  exhaust 
modifications  on  total  u.'-ban/suburban 
traffic  noise  levels  and  the  associated 
general  adverse  response. 

Assessment  of  the  intrusive  nature  of 
motorcycle  noise  pass-bys  led  the 
Agency  to  a  single  event  activity 
interference  analysis  as  the  most 
meaningful  measure  for  assessing  the 
health  and  welfare  impact  of  motorc\'cle 
noise.  Interference  with  e\eryday 
human  activities  is  very  closely  related 
to  the  dissatisfaction  and  objection  that 
the  public  feels  towards  noise.  For 
example,  at  the  final-step  80  dB 
regulatory  level,  the  Agency  estim.ites 
that  the  extent  and  severity  of 
interference  wiih  human  activities 
attributable  to  motorcycle  noise  will  be 
reduced  from  current  levels  by  47-75 
percent.  These  figures  assume  that 
regulation  of  replacement  exhaust 
systems  will  reduce  the  numbers  of 
exhaust-modified  motorcycles  from  the 
currently  estimated  12  percent  of  the 
street  motorcycle  population 
(nationwide)  to  between  3  and  7 
percent. 

Motorcycles  account  foi  less  than  2 
percent  of  total  vehicular  traffic  mileage. 
However,  because  they  are  presently 
among  the  noisiest  vehicles  in  the  traffic 
stroa.m,  reductions  of  overall  traffic 
noise  levels  and  associated  reductions 
in  the  extent  and  severity  of  traffic  noise 
impact  due  to  Federal  motorcycle  noise 
requiaiion  are  greater  than  what 
otherwise  would  be  cxprcttd.  Froni 
current  levels,  with  medium  and  he,i\  y 
trucks  regulated  to  80  dB.  this  regulation 
of  motorcycle  noise  is  expected  to 
reduce  the  impact  from.  o\erall  traffic 
noise  by  7-11  percent.  In  the  year  2000. 
with  an  expected  U.S.  population  of  285 


million,  this  regulation  is  expected  to 
reduce  the  number  of  persons  exposed 
to  a  day-night  level  of  traffic  noise 
greater  than  55  dB  from  129  million 
persons  to  between  113  and  117  million 
persons. 

2.  Off-Road  Motorcycles 

The  reductions  in  the  noise  impact 
achieved  by  Federal  regulations  for  off- 
road  motorcycles  are  less  easily 
quantified  in  terms  of  population  impact. 
This  is  because  the  vehicles  are  used  in 
many  areas  that  are  not  densely 
populated.  Howe\er.  it  is  these  same 
areas  where  quiet  is  valued  a?  a 
natiocdi  resource,  and  the  sharr  aural 
deteciability  of  a  \ehicle  may  create  an 
ad\'erse  impact.  Nevertheless, 
reductions  in  land  area  and  the  number 
of  people  exposed  above  the  aural 
detectability  level  by  off-road 
motorcycle  noise  can  be  estimated  using 
an  aural  detectability  criterion  and 
reasonable  assumptions  about  the 
locations  of  off-road  motorcycle 
operations.  At  noise  level  standards  of 
82  dB  and  80  dB  for  large  and  small  off- 
road  motorcycles,  respectively,  the 
Agency  estimates  that  the  number  of 
people  exposed  to  off-road  motorcycle 
noise  will  be  reduced  from  3.1  million  to 
approximately  2.3  mdlion  persons.  This 
figure  assumes  a  80  dB  regulatory  level 
for  street  motorcycles  which  are 
sometimes  used  off-road,  and  a 
reduction  in  the  proportion  of  exhaust 
system  modifications  from  the  currently 
estimated  26  percent  of  the  off-road 
population  to  between  8  and  16  percent. 

5JZ    Cost  and  Economic  Impact 

Costs  of  applying  noise  reduction 
technology  to  meet  the  regulatory  levels, 
and  the  associated  increases  in  retail 
prices,  vary  according  to  the  type  and 
size  of  the  specific  motorcycle  model. 
Expected  unit  purchase  price  increases 
at  the  80  db  regulatory  level  range  from 
0.2  percent  for  street  motorcycles  with  a 
displacement  less  than  100  cc,  to  4 
percent  for  medium  size  street 
motorcycles,  to  2  percent  for  large  street 
motorcycles  (average  retail  price 
increase).  Unit  prices  of  large  off-road 
motorcycles  are  projected  to  increase  2 
percent  at  the  82  dB  level,  while  unit 
price  increases  of  small  off-road 
motorcycles  are  projected  to  increase  an 
average  of  less  than  one  percent  at  the 
final-step  80  dB  level. 

The  total  annualized  cost  of  the  noise 
emission  standards  for  street  and  off- 
road  motorcycles  is  estimated  to  be 
approximately  S95  million  per  year.  This 
figurp.  projected  through  the  year  2010. 
accounts  for  increases  in  retail  prices 
and  the  increased  cost  of  operating  and 
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2.  Impact  on  Replacement  Exhaust 
System  Manufacturers 

The  regulations  are  expected  to  have 
a  substantial  impact  on  the  replacement 
exhaust  system  industry.  To  meet  the  80 
dB  standard,  aftermarket  replacement 
exhaust  system  manufacturers  will  need 
to  incorporate  relatively  sophisticated 
noise  attenuation  techniques  into  the 
design  of  their  mufflers  and  exhaust 
systems.  Of  the  more  than  150  firms 
currently  in  the  market,  most  are  small, 
low  volume  enternrises  devoted 


lines,  or  go  out  of  business.  While  the 
revenues  of  the  ten  to  twenty  leading 
firms  are  expected  to  also  decrease  as  a 
result  of  this  regulation,  these  larger 
firms  are  expected  to  continue 
manufacturing  replacement  exhaust 
systems.  In  fact,  although  a  net 
shrinkage  in  the  replacement  exhaust 
system  is  forecast,  these  larger  firms 
may  actually  experience  increased  sales 
as  other  manufacturers  exit  from  the 
market.  This  adverse  impact  on 
aftermarket  manufacturers  is  not 


5.  Impact  on  Employment 

If  demand  reduction  forecasts  based 
on  historical  relationship  are  applicable, 
eventual  reductions  in  current  U.S. 
motorcycle  industry  employment 
resulting  from  the  final  Federal  noise 
standards  could  be  approximately  1.760 
positions  from  future  levels  in  the 
absence  of  noise  regulations.  This 
impact  would  occur  at  least  in  part  in 
the  absence  of  Federal  regulations 
because  of  the  more  stringent  State 

rooiilatinnc  that  vuniilH  nfhprM,iRP  on  intil 
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maintaining  the  vehicle  due  to  noise 
ronlrol  regulation. 

Federal  noise  standards  for 
replacement  exhaust  systems  are 
expected  to  cause  retail  prices  of  current 
quiet  systems  (meeting  California's  83 
dB  requirement)  to  rise  to  levels 
romparable  to  those  predicted  for  stock 
replacement  systems  for  80  dB 
motorcyles,  or  approximately  25  percent 
more  than  the  average  price  of  current 
original  equipment  systems,  a  $30  price 
rise.  Additionally,  over  time,  a  shrinkage 
of  the  total  market  for  replacement 
systems  is  forecast,  provided  that  such 
replacement  exhaust  system 
manufacturers  fully  comply  with  the 
standards  established  by  these 
"regulations,  since  styling  and 
performance  advantages  of  many 
r:iirrent  systems  will  largely  disappear. 
The  total  annualized  cost  of  the 
nidtorcycle  replacement  exhaust  system 
standards  is  estimated  to  be  $3.4  million 
per  year  at  the  final  80  dB  level. 

The  assessed  costs  and  impacts  of 
this  regulation  will  be  in  addition  to 
those  costs  and  impacts  attributed  to 
F.PrXs  motorcycle  air  emission 
regulations  (42  FR  1122,  January  5.  1977). 
F.PA  studies,  using  information  supplied 
by  various  manufacturers,  indicated  that 
the  cost  of  compliance  with  the  air 
emission  standards  for  1978  would 
result  in  an  average  retail  cost  increase 
of  S47  per  motorcycle.  This  cost  would 
be  partially  offset  by  an  average 
discounted  lifetime  fuel  savings  in 
maintenance  and  improved  reliability  of 
the  product.  The  average  incremental 
cost  increase  for  1980  air  emission 
standards  was  estimated  to  be  S9.  which 
included  a  small  additional 
improvement  in  fuel  economy.  The 
manufacturers  estimated  that  fuel 
economy  improvements  associated  with 
ihe  1978  emission  standards  would 
range  as  high  as  6.5  percent  with  an 
average  increase  of  20  percent.  No 
significant  decrease  in  sales  or  shift  in 
market  share  (between  manufacturers) 
was  expected  to  result  from  the 
l.^lplementation  of  that  regulation. 

Several  economic  impacts  were 
studied  by  EPA  to  determine  the 
possible  effects  of  noise  control 
regulations  on  the  various  segments  of 
the  motorcycle  industry.  These  impacts 
are  summarized  as  follows: 

I.  Impact  of  Motorcycle  Manufacturers 

r\  net  reduction  in  motorcycle  demand 
IS  expected  as  a  result  of  the  noise 
standards.  Forecasting  based  on 
historical  price-demand  relationships 
indicates  that  the  demand  for  street  and 
off-road  motorcycles  combined  would 
he  about  2.1  percent  below  expected 
demand  in  the  absence  of  noise 


regulations.  It  should  be  noted,  however, 
that  this  demand  forecast  would  have 
resulted  in  part  even  in  the  absence  of 
these  Federal  rules  because  of  ihe  State 
motorcycle  noise  laws  planned  to  tase 
effect.  Significant  shifts  in  historic 
market  shares  due  to  Federal  noise 
standards,  however,  are  not  expected  to 
occur  among  the  major  Japanese 
motcircycle  manufacturers.  Their 
profitability  is  likewise  not  expected  to 
be  impacted  to  any  large  e.\te.".t  since 
cost  increases  due  to  noise  contiol  are 
expected  to  be  passed  on  to  consu.Tiers. 
.Mthough  higher  retail  prices  w.ll  result 
m  s.mie  lost  sales,  total  industry  sales  in 
terrus  of  both  units  and  d'jilars  are 
projected  to  significantly  expand  in  'he 
next  decade. 

Foi  AMF/Uarlej-Daudsan  to  achieve 
as  80  dB  standard,  major  redesigning  of 
its  current  large  engine  types 
incorporating  current  engine  quieting 
techniques  will  be  necessary.  One 
attraction  of  Harley-Davidson  • 

motorcycles  is  a  uniquely  identifiable 
exhaust  tone  that  must  dominate  other 
bubsources  to  be  heard.  Engine  redesign 
to  meet  80  dB  could  change  tonal 
characteristics  and  cause  perfor.mance 
penalties  that  may  reduce  the  demand 
for  Harley-Davidson  motorcycles.  The 
economic  impact  of  a  78  dB  standard  on 
AMF/H.irley-Davidson.  the  principal 
domestic  manufacturer,  would  have 
been  manifested  primarily  in  te.ms  of 
the  ability  of  the  firm  to  manufacture 
large  displacement  motorcycles  v\hich 
would  conform  to  F.PA  standards. 
Therefore,  Harley-Da\  idson  does  ••.ot 
consider  compliance  i\i;h  a  78  a3 
regulatory  level  achievable  with 
modification  to  current  engine  designs. 
Complete  engine  redesigns,  in  addition 
to  major  exhaust  and  intake  treatment, 
would  likely  have  been  necessary  for 
H.irley-Davidson  to  meet  a  78  dB  level. 

AMF/Harley-Davidson  motorcycles 
occupy  a  unique  position  in  the  U.S. 
molorc  ycle  market  with  a  devoted 
following,  and  are  expected  to  be 
relati\('ly  insensitive  to  smaii  price 
changes.  Consequently,  if  engine  designs 
acceptable  to  the  consumer  can  be 
developed  which  meet  the  standards, 
the  firm  is  expected  to  be  able  to  sell  the 
new  designs  a!  little  sacrifice  in 
profitability. 

The  other  North  American 
manufacturer  of  street  motorcycles  is 
Canada's  Bombardier.  Ltd,,  uhich 
manufactures  high  perfornidnce  dual 
purpopp  motorcycles  based  on  their  ofi- 
road  and  competition  models.  The 
remaining  street  motorcycle 
manufacturers  are  predominantly 
European  firms  which  export  large 
displacement  models  on  a  limited  scale 


to  the  United  States,  although  several 
export  a  sizable  portion  of  their 
production  to  this  country.  Most  of  these 
firms  are  considered  capable  of 
producing  motorcycles  at  the  80  dB 
regulatory  level.  Bombardier  and  some 
of  the  European  manufacturers  may  or 
may  not  be  able  to  continue  exporting 
street  motorcycles  to  the  United  States  if 
a  78  dB  standard  took  effect. 

Although  AMF/Harley-Davidson  and 
several  of  the  other  smaller 
manufacturers  are  capable  of  designing 
motorcycles  that  will  comply  with  the 
standards,  they  argued,  in  comments  to 
the  proposed  regulation,  that  the 
proposed  lead  time  would  make  it 
extremely  difficult  or  impossible  for 
them  to  produce  motorcycles  that  would 
meet  the  noise  standards  by  the 
effective  dates.  The  Agency  carefully 
evaluated  these  comments,  and 
extended  the  effective  dates  in  the  final 
rule,  in  part  to  allow  these 
manufacturers  more  lead  time  to 
introduce  new  motorcycles  in  parallel 
with  existing  products. 

Japanese  manufacturers  of  off-road 
motorcycles  are  not  expected  to 
experience  serious  technical  difficulty 
producing  off-road  motorcycles  which 
comply  with  these  noise  standards  since 
the  quieting  technology  is  well 
understood.  Overcoming  weight  and 
horsepower  penalties  to  produce  high 
performance  motorcycles,  however,  will 
be  a  challenge.  The  smaller, 
predominantly  European  manufacturers, 
which  often  rely  on  superior 
performance  for  marketing  advantages, 
are  expected  to  experience  difficulty  in 
maintaining  their  present  market 
positions  at  these  regulatory  levels,  due 
to  the  considerable  impact  to  the 
performance  of  current  models.  The  G2 
dB  regulatory  level  for  large  off-road 
motorcycles  is  considered  to  be 
technically  achieveable  for  almost  all 
current  manufacturers  without  requiring 
conversion  to  four-stroke  engines. 
However,  the  performance  and  cost 
impacts  of  this  level  may  make  it 
unprofitable  for  some  of  the  smaller 
firms  to  remain  in  the  U.S.  market. 

Moped-type  street  motorcycles  will  be 
required  to  meet  a  70  dB  standard.  All 
mopeds  that  the  Agency  tested,  which 
are  sold  in  the  U.S.,  comply  with  the  70 
dB  standard.  The  costs  of  conii;'.,mce 
with  this  rule  for  these  vehicles  are  the 
administrative  costs  of  production 
verification  testing,  recordkeeping  and 
labeling,  which  are  expected  to  be 
minimal  as  a  result  of  the  anticipated 
use  of  the  carry-over  provision  by 
moped  manufacturers. 
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percent  of  the  total  U.S  consumption  of 
crude  oil  at  that  time. 

6.0     Enforcement 

The  enTorcement  strategy 
encompasses  both  time  of  sale  and  in- 

iise  rnmnli,Tnre  reauirements. 


to  a  U.S.  Court  of  Appeals  decision.  For 
H  more  complete  discussion  on  this 
topic,  refer  to  Section  4  of  this  preamble. 

Ihe  in-use  provisions  containing  the 
requiierp'Mit  that  a  tampering  wamiag 
and  maintenance  instructions  be 
orovided  to  the  purchaser  remain 


a  limit  on  noise  emissions  from  such 
new  product,  or  components  of  such 
new  product,  which  is  not  identical  to 
the  standard  prescribed  by  the  Federal 
regulation.  Subsection  6(e)(2),  however, 
provides  that  nothing  in  Section  6 
precludes  or  denies  the  right  of  any  state 
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2.  Impact  on  Replacement  Exhaust 
System  Manufacturers 

The  regulations  are  expected  to  have 
a  substantial  impact  on  the  replacement 
exhaust  system  industry.  To  meet  the  80 
dB  standard,  aftermarket  replacement 
exhaust  system  manufacturers  will  need 
to  incorporate  relatively  sophisticated 
noise  attenuation  techniques  into  the 
design  of  their  mufflers  and  exhaust 
systems.  Of  the  more  than  150  firms 
currently  in  the  market,  most  are  small, 
low  volume  enterprises  devoted 
exclusively  to  manufacturing  motorcycle 
exhaust  systems,  with  little  or  no 
capability  for  innovative  product  design 
or  development.  To  produce  complying 
systems  for  post-1980  (regulated) 
motorcycles,  these  firms  are  expected  to 
copy  the  designs  of  other  manufacturers, 
a  common  practice  at  present.  The  ten  to 
twenty  leading  firms  in  the  industry  are 
expected  to  be  able  to  design  and 
produce  their  own  complying  systems, 
although  at  similar  price  and 
performance  penalties  associated  with 
replacement  systems  sold  by  the  original 
equipment  manufacturer  (OEM). 

The  demand  for  non-OEM  exhaust 
systems  is  expected  to  be  severely 
impacted.  The  price  of  a  typical  "4  into 
1"  or  "2  into  1"  replacement  exhaust 
system,  both  OEM  and  non-OEM,  is 
expected  to  increase  by  20  to  25  percent 
to  meet  the  80  dB  motorcycle  regulatory 
level.  And  the  differences  in  styling, 
performance  characteristics,  tonal 
quality,  and  noise  levels  between  non- 
OEM  and  OEM  replacement  exhaust 
systems  is  expected  to  become  less. 
Since  an  exhaust  system  maufacturer's 
success  is  very  dependent  on  the  special 
styling,  performance,  and  tonal 
characteristics,  and  often  high  noise 
level,  of  his  product,  the  impacts  on 
demand  due  to  changes  in  these  factors 
are  believed  to  be  extremely  significant, 
perhaps  more  significant  than  the  price 
change.  Based  on  discussions  with 
aftermarket  manufacturers,  a  25% 
reduction  in  demand  for  aftermarket 
exhaust  systems  is  forecast  by  the  year 
2000  when  regulated  motorcycles  at  the 
80  dB  level  will  have  replaced  most 
unregulated  motorcycles  in  use. 

The  adverse  impact  of  the  regulations 
on  aftermarket  manufacturers  will  be 
gradual  since  the  standards  are  phased 
in  over  a  five-year  period  and  since 
firms  can  continue  to  produce  systems 
for  motorcycles  manufactured  prior  to 
the  applicability  of  each  noise  standard. 
However,  in  the  longer  term,  as 
unregulated  motorcycles  are  gradually 
scrapped,  and  as  the  demand  for 
complying  non-OEM  systems  falls,  many 
of  the  small  volume  manufacturers  are 
likely  to  switch  to  alternate  product 


lines,  or  go  out  of  business.  While  the 
revenues  of  the  ten  to  twenty  leading 
firms  are  expected  to  also  decrease  as  a 
result  of  this  regulation,  these  larger 
firms  are  expected  to  continue 
manufacturing  replacement  exhaust 
systems.  In  fact,  although  a  net 
shrinkage  in  the  replacement  exhaust 
system  is  forecast,  these  larger  firms 
may  actually  experience  increased  sales 
as  other  manufacturers  exit  from  the 
market.  This  adverse  impact  on 
aftermarket  manufacturers  is  not 
projected  on  the  basis  of  technical 
incapability  or  the  cost  of  compliance 
testing  which  is  a  small  fraction  of  total 
price  increase.  Rather,  these  impacts  are 
expected  to  result  as  the  special 
characteristics  of  increased 
performance,  gutteral  tone,  higher  noise 
level,  and  styling  provided  by  non- 
complying  exhaust  systems  on  which 
sales  are  substantially  dependent  are 
partially  eliminated  by  the  requirement 
to  produce  quiet  exhaust  systems. 

The  expected  impacts  are  based  upon 
the  implementation  of  a  successful 
national  Federal  enforcement  program 
along  with  complementary  enforcement 
programs  by  some  state  and  local 
jurisdictions  to  identify  manufacturers 
who  continue  to  sell  loud  non-complying 
exhaust  systems  for  regulated 
motorcycles  (discussed  in  section  3.7). 

To  minimize  the  burden  posed  by  the 
compliance  testing  requirements,  the 
Agency  will  provide  technical 
assistance  to  small  manufacturers  in  the 
testing  and  certification  of  their  exhaust 
systems  with  all  provisions  of  the 
regulation.  The  Agency  will  also 
actively  support  manufacturers  in  their 
sharing  of  test  facilities  for  compliance 
demonstration. 

3.  Impact  on  Foreign  Trade 

Since  motorcycles  comprise 
substantially  less  than  1  percent  of  total 
U.S,  foreign  trade  with  Europe  and 
North  America,  the  impact  of  a  Federal 
motorcycle  noise  regulation  on  the 
balance  of  trade  with  these  areas  is 
expected  to  be  negligible.  Motorcycles 
currently  account  for  some  15  percent  of 
the  approximately  SlO  billion  in  annual 
imports  from  Japan.  EPA  does  not, 
however,  anticipate  any  substantial 
changes  in  net  revenue  to  Japanese 
motorcycle  manufacturers  resulting  from 
these  noise  standards,  and  thus  no 
appreciable  change  in  the  U.S.-Japan 
balance  of  trade  is  forecast. 

J  Impact  on  Exports 

The  small  percentage  of  AMF/Harley- 
Davidson's  domestic  motorcycle 
production  that  is  currently  exported  is 
not  expected  to  change  significantly  as  a 
result  of  noise  regulations. 


5.  Impact  on  Employment 

If  demand  reduction  forecasts  based 
on  historical  relationship  are  applicable, 
eventual  reductions  in  current  U.S. 
motorcycle  industry  employment 
resulting  from  the  final  Federal  noise 
standards  could  be  approximately  1.760 
positions  from  future  levels  in  the 
absence  of  noise  regulations.  This 
impact  would  occur  at  least  in  part  in 
the  absence  of  Federal  regulations 
because  of  the  more  stringent  State 
regulations  that  would  otherwise  go  into 
effect.  However,  projected  growth  in  the 
industry  is  expected  to  more  than 
compensate  for  any  employment  losses 
that  do  occur. 

If  these  standards  prevent  AMF/ 
Harley-Davidson  from  being  able  to 
remain  in  the  market,  its  3,300 
motorcycle-related  jobs  in  Milwaukee, 
Wis.  and  York,  Pa.  would  be  affected. 
However,  as  is  discussed  earlier,  EPA 
does  not  expect  these  regulafions  to 
force  Harley-Davidson  out  of  the 
market.  The  aftermarket  exhaust  system 
industry  is  the  only  segment  of  the  total 
industry  predicted  to  experience  an 
actual  net  decline  in  employment, 
possibly  impacting  some  500  positions, 
assuming  compliance  with  these 
standards. 

6.  Impact  on  Gross  National  Product 

The  proposed  regulations  are  not 
expected  to  have  nay  consequential 
effect  either  direct  or  indirectly,  on  the 
U.S.  Gross  National  Product  (GNP). 

7.  Impact  on  Energy  Consumption 

Additional  weight  and  increased 
backpressure  due  to  noise  suppression 
components  are  expected  to  negatively 
impact  motorcycle  fuel  economy  by  an 
estimated  2  percent.  The  average  fuel 
consumption  of  current  street 
motorcycles  is  47  m.p.g.  Off-road 
motorcycles  are  estimated  to  currently 
have  an  average  fuel  consumption  of  60 
m.p.g.  Based  on  an  average  of  2300  miles 
per  year  for  street  motorcycles,  and  1200 
miles  per  year  for  off-road  motorcycles, 
increased  fuel  consumption  of  about  one 
gallon  per  year  for  street  motorcycles 
and  less  that  one  gallon  per  year  for  off- 
road  motorcycles  is  expected.  By  the 
year  2000.  when  the  majority  of 
motorcycles  in  use  will  have  been 
manufacturered  to  comply  with  the  8b 
dB  standard,  the  current  population  of 
motorcycles  is  projected  to  have  more 
than  doubled  to  approximately  16 
million  vehicles.  The  fuel  penalty 
translates  to  about  15  million  gallons  of 
gasoline  in  the  year  2000.  or  one-half 
million  barrels  of  crude  oil.  which  would 
represent  less  than  one-tenth  of  one 
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Surface  tranportation  noise  is 
considered  by  EPA  as  one  of  the  major 
contributors  to  environmental  noise 
levels  on  a  national  basis.  To  further 
reduce  this  major  national  noise  source, 
the  Agency  intends  to  continue  its 


constitutes  a  significant  action. 
Accordingly,  the  Agency  has  prepared 
the  Regulatory  Analysis  required  by 
Executive  Order  12044.  This  analysis  is 
entitled  "Regulatory  Analysis  of  the 
Noise  Emission  Regulation  for 


Sec. 

205.160-8    Prohibition  of  distribution  in 

commerce:  manuf;n;turer's  remedy. 
20.5.1fil     .M.iinteniin(;e  of  records:  submittal 

of  informdiion. 
205.162     In-use  requirenn-nts. 
205.162-1     Warranty. 
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percent  of  the  total  U.S  consumption  of 
crude  oil  M  that  time. 

6.0     Enforcement 

Ihi'  enrorcement  strategy 
encompiisses  both  time  of  sale  and  in- 
use  cDmpliance  requirements. 

/    /'a^ie  of  Sale  Requirements 

Miini.facturers  of  new  motorcycles 
and  new  replacement  exhaust  systems 
must  produce  products  which  comply 
with  the  standard  at  the  time  of  their  ' 
dislribiitioa  in  commerce.  The  process  of 
testing  these  products  is  called 
production  verification  (PV). 
M.mufacturers  performing  PV  must 
ri'port  the  test  results  to  EPA  to 
dcmonsirate  compliance. 

Production  verification  is  required 
yearly  of  all  manufacturers.  However, 
manufacturers  may  apply  to  EPA  for 
carry-over  of  the  prior  year's  PV  to  a 
iii'w  year.  FPA's  decision  to  allow  or  not 
allow  carry-over  will  be  based  on  the 
standard  for  that  year,  number  and  level 
of  PV  and  quality  control  tests  reported 
to  EPA.  changes  made  in  the  design  and 
construction  of  the  units  from  the  prior 
year,  and  other  information  acquired  by 
or  provided  to  EPA  and  relevant  to  the 
overall  industry,  the  particular 
manufacturer,  and  the  subject  product. 
Particularly  in  the  case  of  the  moped 
no'se  e.Tiission  standard,  the  Agency 
anticipates  that  it  may  be  possible  to 
approve  many  of  the  carry-over  requests 
from  manufacturers  since  information 
available  to  the  Agency  shows  that 
mopeds  are.  in  general,  well  below  the 
standard. 

The  Selective  Enforcement  Audit 
(SEA)  provisions  of  this  regulation  are 
intended  to  provide  EPA  with  an 
additional  tool  to  verify  manufacturers' 
compliance  by  requiring  manufacturers 
to  test  or  to  allow  EPA  to  test  a  sample 
of  vehicles  or  exhaust  systems  of  a 
certain  category  or  configuration.  If  a 
manufacturer  fails  an  SEA,  EPA  may 
take  corrective  action  such  as  ordering 
the  manufacturer  to  cease  distribution  of 
that  product  or  to  recall  those  products 
determined  not  to  be  in  compliance. 

The  SEA  procedures  have  been 
revised  such  that  SEA's  can  be 
completed  more  quickly  and  with  less 
burden  on  manufacturers  and  EPA.  EPA 
dut's  not  expect  any  additional  burden 
on  manufactures  from  this  change  to  the 
regulation. 

2.  Itt-Use  Requirements 

The  warranty  provisions  are  intended 
to  provide  consumers  with  a  remedy  if 
products  purchased  by  them  do  not  meet 
the  applicable  standard  at  the  time  of 
sale.  Par*  of  the  warranty  provisions  for 
this  final  rule  was  reserved,  in  response 


to  a  U.S.  Court  of  Appeals  decision.  For 
H  more  complete  discussion  on  this 
topic,  refer  to  Section  4  of  this  preamble. 

The  in-use  provisions  containing  the 
requirement  that  a  tampering  warniag 
and  maintenance  instructions  be 
provided  to  the  purchaser  remain 
unchanged  from  those  proposed.  These 
provi.-.iion.<;  provide  additional  assurance 
that  the  products  will  remain  quiet 
during  use. 

.y.  Civil  Penalty  Policy 

I  lidir  Sections  10(n)  and  n(a)  of  the 
Noise  Control  .A.ct,  as  amended,  a 
manufacturer  who  distributes  in 
commpicR  any  new  product  after  the 
effective  date  uf  an  applicable 
regulation  prescribed  under  Section  6. 
other  than  in  conformity  with  that 
regulation,  is  subject  to  civil  or  cri.minal 
penalties.  Civil  penalties  under  Section 
U\-<\]\'1]  shall  not  exceed  $10,000  per  day 
of  violation.  The  EP.A  is  adopting  a  Civil 
Penalty  Policy  for  assessment  of  judicial 
civil  penalties  for  violations  of 
regulations  promulgated  under  Section  6 
and  Section  8.  .\  notice  of  this  policy  is 
planned  to  be  published  in  the  Federal 
Register  in  the  near  future. 

It  had  been  EP.^'s  experience  with 
other  noise  emission  regulations  that  the 
overwhelming  majority  of  m.anufacturers 
subject  to  those  regulations  have 
complied  with  applicable  noise  emission 
standards.  The  Civil  Penalty  Policy  is 
designed  to  encourage  continued 
compliance  and  to  deter  violations  by 
ensuring  that  appropriate  penalties  will 
be  sought  in  cases  of  violation  and  by 
seeking  to  require  the  manufacturer  to 
achieve  compliance  as  quickly  as 
possible. 

The  Civil  Penalty  Policy  does  not  limit 
the  authority  of  the  Administrator  to 
take  administrative  action  under  Section 
11(d)  of  the  Act  to  protect  the  public 
health  and  welfare.  EPA  will  also  seek 
injunctions  or  pursue  other  remedies,  as 
appropriate,  to  assure  full  compliance 
with  the  regulations  promulgated  under 
the  Noise  Control  Act.  Payment  of  a 
civil  penalty  will  in  no  case  excuse  a 
violator  or  substitute  for  other  available 
remedies  which  the  Administrator,  in 
exercising  his  authority  under  Section 
11(d),  or  the  courts,  in  exercising  their 
authority  under  Sections  11(a)(1)  and 
11(c).  determine  to  be  necessary  to 
protect  the  public  health  or  to  restrain 
violations. 

7.0     Preemption 

Under  Subsection  6(e)(1)  of  the  Noise 
Control  Act,  after  the  effective  date  of  a 
Federal  regulation  limiting  noise 
emissions  from  a  new  product,  no  state 
or  political  subdivision  may  adopt  or 
enforce  any  law  or  regulation  which  sets 


a  limit  on  noise  emissions  from  such 
new  product,  or  components  of  such 
new  product,  which  is  not  identical  to 
the  standard  prescribed  by  the  Federal 
regulation.  Subsection  6(e)(2),  however, 
provides  that  nothing  in  Section  6 
precludes  or  denies  the  right  of  any  state 
or  political  subdivision  to  establish  and 
enforce  control  on  environmental  noise 
(or  one  or  more  sources  thereof)  through 
the  licensing,  regulation  or  restriction  of 
the  use,  operation  or  movement  of  any 
product  or  combination  of  products. 

The  noise  controls  which  are  reserved 
to  state  and  local  authority  by  Section 
6(e)(2)  include,  but  are  not  limited  to.  the 
following: 

1.  Controls  on  the  manner  of  operation 
of  products. 

2.  Controls  on  the  time  of  day  or  night 
in  which  products  may  be  operated. 

3.  Controls  on  the  places  in  which 
products  may  be  operated. 

4.  Controls  on  the  number  of  products 
which  may  be  operated  together. 

5.  Controls  on  noise  emissions  from 
the  property  on  which  products  are 
used. 

6.  Controls  on  the  licensing  of 
products. 

7.  Controls  on  environmental  noise 
level. 

EPA  stronly  encourages  state  and 
local  authorities  to  adopt  and  enforce 
laws  and  ordinances  which  complement 
this  Federal  motorcycle  noise 
rulemaking.  The  Agency  specifically 
urges  in-use  noise  regulations  which  are 
consistent  with  reasonable  operation  of 
Federally-regulated  vehicles. 
Restrictions  on  the  registration  of  off- 
road  motorcycles  for  highway 
operations  are  also  encouraged,  as  are 
vehicle  inspection  programs  which 
involve  either  stationary  sound  level 
testing  or  visual  inspection  of 
motorcycle  exhaust  systems. 

8.0    Future  Intent 

EPA  is  pursuing  a  strategy  through 
which  products  that  are  major 
contributors  to  overall  environmental 
noise  will  be  identified  and 
subsequently  controlled.  This 
coordinated  approach  is  necessary 
because  a  number  of  different  noise 
sources  may  be  operating  in  residential 
neighborhoods  at  the  same  time,  and  the 
quieting  of  only  one  such  source  may 
not  in  itself  be  sufficient  to  reduce  the 
environmental  noise  to  a  level  the 
Agency  believes  is  requisite  to  protect 
the  public  health  and  welfare. 

As  indicated  in  the  first  EPA  Report 
on  Identification  of  Major  Sources  of 
Noise  (39  FR  22297-99,  June  21, 1974).  the 
principal  candidates  for  potential  future 
regulatory  efforts  are  known. 
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inspection  under  a  Selective 
Enforcement  Audit. 

(7)  "Acoustical  Assurance  Period" 
(AAP)  means  a  specified  period  of  time 
or  miles  driven  after  sale  to  the  ultimate 
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the  motorcycle  manufacturer,  class,  and 
"advertised  engine  displacement." 
respectively. 

(19)  "Model  year"  means  the 
manufacturer's  annual  production 
oeriod.  which  includes  lanuary  1  of  any 
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Surface  tranportation  noise  is 
considered  by  EPA  as  one  of  the  major 
contributors  to  environmental  noise 
levels  on  a  national  basis.  To  further 
reduce  this  major  national  noise  source, 
the  Agency  intends  to  continue  its 
investigations  pursuant  to  noise 
regulatory  actions  for  other  surface 
transportation  vehicles.  Consequently, 
the  levels  specified  for  the  standard  in 
this  rulemaking  are  consistent  with  the 
Agency's  objective  of  ultimately 
reducing  the  total  noise  emitted  from  all 
surface  tranportation  vehicles. 

The  Agency  also  plans  further 
regulatory  action  on  other  noise  sources. 
These  include  wheel  and  crawler 
tractors,  pavement  breakers  and  rock 
drills,  and  lawnmowers. 

EPA  believes  that  the  motorcycle 
standards  are  necessary  to  protect  the 
public  health  and  welfare  and  are 
achievable  through  use  of  best  available 
technology,  taking  into  account  the  cost 
of  compliance.  However,  as 
'L'chnological  advances  occur,  lower 
lex  els  may  be  achievable.  EPA  will 
consider  all  new  information  and  data 
which  become  available  or  are 
i^'osented  to  it.  and  may  subsequently 
!iivise  this  regulation.  The  Agency, 
i..)wcver,  has  no  current  plans  to  further 
!;nver  the  noise  standards  for 
I'lDlorcycles  and  does  not  foresee  doing 
so  in  the  near  fi:tur!\ 

9.0     Reporting  and  Recordkeeping 
Requirements 

The  reporting  and  recordkeeping 
lequirements  of  this  regulation  are 
detailed  in  §§  205.161  and  20,5.172. 

Under  the  EPA's  new  "sunset"  policy 
for  reporting  requirements  in 
regulations,  the  reporting  requirenu^nts 
in  this  regulation  will  automatically 
expire  five  years  after  implementation  of 
the  January  1. 1986  standard  unless  the 
Administrator  extends  them.  1  his 
provision  is  prescribed  in  §§  20.1.161(c) 
and  205.172(c). 

10.0     Evaluation  Plan 

EPA  intends  to  review  the 
effectiveness  and  need  for  continuation 
of  the  provisions  contained  in  this  action 
no  more  than  five  years  after  the 
effective  date  of  the  final  step  standard 
of  this  regulation.  In  particular,  the 
Agency  will  solicit  comments  from 
affected  parties  with  regard  to  actual 
costs  incurred  and  other  burdens 
associated  with  compliance  and  will 
also  review  noise  data  to  evaluate  the 
effectiveness  of  the  regulation  after  it 
has  gone  into  effect. 

11.0    Supporting  Information 

EPA  has  determined  that 
promulgation  of  this  regulation 


constitutes  a  significant  action. 
Accordingly,  the  Agency  has  prepared 
the  Regulatory  Analysis  required  by 
Executive  Order  12044.  This  analysis  is 
entitled  "Regulatory  Analysis  of  the 
Noise  Emission  Regulation  for 
Motorcycles  and  Motorcycle  Exhaust 
Systems,"  EPA  550/9-80-217.  Included 
with  this  Regulatory  Analysis  is  an 
Environmental  Impact  Statement  which 
presents  the  effects  of  the  regulation. 
These  documents  may  be  obtained  from 
Mr.  Charles  Mooney.  U^S. 
Environmental  Protection  Agency,  EPA 
Public  Information  Center  (PM-215). 
Room  2194  D,  401  M  Street  SW., 
Washington,  D.C.  20460. 

This  regulation  is  promulgated  under 
the  authority  of  Sections  6, 10, 11, 13,  • 
and  15  of  the  Noise  Control  Act.  (Pub.  L. 
92-574,  86  Stat.  1237, 1242,  1244,  and 
1245  (42  U.S.C.  4905,  4909.  4910,  4912. 
and  4914)). 

Dated:  D('ct;mb«r  19.  19H0. 
Uouglas  M.  Costle, 

Aiiminiatrator. 

PART  205— TRANSPORTATION 
EQUIPMENT  NOiSE 

In  consideration  of  the  foregoing,  40 
CFR  Part  205  is  am.ended  by  adding 
Subparts  D  .ind  E  ns  follows: 

Subpart  D— Motorcycles 
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205. 
205. 
205. 
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205 
205 
205 
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205 
205 
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205 
205 
205 


150  Applicability. 

151  Definitions. 

152  Noise  omission  st.jndards. 

153  Engine  displacement. 

154  CcTisideralion  of  alternative  test 
procedurns. 

155  MotorLVcli;  class  and  manufacturer 
abbreviation. 

1.56     IRnservndj 

157  Production  verification. 
157-1     General  rpqairemenis. 
157-2     Produi;lion  verification 

procedui  es. 

157-3     Configuration  identificiilion. 
157-4     Production  verificntion  report; 

required  data. 

157-5     Test  \i'hicle  .seleclion. 
157-6     Test  prcpHration. 
157-7     Testing 
157-8     Chiingi's  lo.  iiddition  of  and 

deviation  from  ;)  vehicle  configurulion 

during  the  model  \ear. 

157-9     Production  verification  based  on 

ilatH  from  pie\ious  model  years. 
l.'J7-10     Order  lo  cease  distribution. 

158  Labeling  requirements. 

159  Testing  by  the  Administrator. 

160  Selective  enforcement  auditing 
(SEA)  requirements. 

160-1     Test  request. 

160-2     Test  sample  selection. 

160-3     Test  sample  preparation. 

160-4     Teslmg  procedures. 

160-5     Reporting  of  the  test  results. 

160-6     Passing  or  failing  under  SEA. 

160-7    Continued  testing. 


See. 

205.160-8     Prohibition  of  distribution  in 
commerce:  manufacturer's  remedy. 

205.161  .Maintenance  of  records:  submittal 
of  information. 

205.162  In-use  requiremenls. 
205.162-1     Warranty. 
205.162-2     I'ampermg. 

205.162-3     Inslruciions  for  mainlenance.  use, 

and  repair. 
205.162^     Rentention  of  durability  records. 
20.5.163     Recall  of  noncomplying 

motorcycles;  relabeling  of  mislabeled 

motorcycles. 

Authority:  Sec.  6  of  the  Noise  Control  .^ct 
(42  U.S.C.  4!)05)  and  additional  authority  as 
specified. 

Subpart  E— Motorcycle  Exhaust  Systems. 

205.164  Applicability. 

205.165  Diifinilions. 

205.166  .Noise  emission  standards. 

205.167  Consideration  of  alternative  lest 
procedures. 

205.168  Production  verification. 
205.168-1     General  requirements. 
205.168-2    Production  verification 

procedures. 
205.168-3     Production  verification  report: 

required  data. 
205.168-4     Test  exhau.sl  svslem  selection. 
205.168-5     Test  exhau.sl  system  preparation. 
205.168-6     Test  motorcvcle  selection. 
205.168-7     Test  mo;orcyi;le  preparation. 
205.168-8     Testing. 
205.168-9     Changes  to.  addition  of.  and 

deviation  from  an  exhaust  s>slem 

category  or  motorcycle  ( l.tss  during  the 

mode!  year. 
205.168-10     Production  verification  based  on 

data  from  previous  model  years. 
205.168-1 1     Order  to  cease  distni'iilion. 

205.169  I  .iLii'Iing  recjuiiemenls. 

205.170  Testing  by  llie  Administralo;. 
205  171     Silerlive  er.forcepie-tt  ...iditing 

(SF,\)  r";'.iiremon!s. 
205  171-1  Test  rciupst. 
205.171-2     lest  1  .^ii.iusl  b\sii'!V,  sample 

Sc'l(;cl;o:i. 
205.171-3     Test  iiiotorcvcle  sample  selection. 
20"). 171— J     Test  exhaust  system  preparation. 
205.171-5     Test  motorcycle  preparation. 
205.171-6     Test  procedures. 
205.171-7     Reporting  of  the  tost  results. 
205.171-8     Passing  or  failing  tinder  SEA. 
205.171-9     Continued  testing. 
205.171-10     Prohibition  on  distribution  in 

commerce:  manufacturers  remedy. 

205.172  Maintenance  of  records;  siibniiltal 
of  information. 

205.173  In-use  requirements. 
205.173-1     VVarranly. 
205.173-2     lanipering. 
205.173-3     Warning  statement. 
205.173^     Information  sheet. 
205.173-5    Rel'ntion  of  durability  records. 

205.174  Remedial  orders. 

Appendix  I     Motorcycle  Noise  Emission  Tost 

Procedure 
Appendix  I-l      lest  Procedure  for  Street  and 

Off-rocid  Motorcy(.les 
Appendix  1-2     Test  Procedure  for  Street 

Motorcycles  Thai  Meet  the  Definilion  of  . 

§  2a5.1.51(a)(2)(ii)  jMoped-type  street 

motorcvcles) 
Appendix  II     Sampling  Tables 
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(i)  Street  motorcVcles  other  than  those 
that  meet  the  definition  of 
§  205.151(a)(2)(ii): 


A  wetg^ted 
norse  level 


(5)  At  the  time  of  sale  to  the  ultimate 
purchaser,  all  products  must  comply 
writh  the  standards  set  forth  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

[h]  Measurement  procedure.  (1)  The 
standards  set  forth  in  Daracraph  (a)  of 


(4)  For  street  motorcycles  that  meet 
the  definition  of  §  205.151(a)(2)(ii) 
(moped-type  street  motorcycles): 


Moiofcycie  model  year 


A  weigMed 
norse  level 
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Authority:  Sec.  6  of  the  Noise  Control  Act 
(42  U.S.C.  4905)  and  additional  authority  as 
specified. 

Subpart  D— Motorcycles 

§205.150    Applicability. 

(a)  Except  as  otherwise  provided  in 
these  regulations,  the  provisions  of  this 
subpart  apply  to  1983  and  subsequent 
model  year  motorcycles  manufactured 
after  December  31. 1982.  which  meet  the 
definition  of  "new  product"  in  the  Act. 

(b)  The  provisions  of  this  subpart  do 
not  apply  to  electric  or  battery-powered 
motorcycles. 

(c)  Except  as  provided  in  §  205.158. 
the  provisions  of  this  subpart  do  not 
apply  to  competition  motorcycles  as 
defined  in  §  205.151(a)(3). 

§  205.151    Definitions. 

(a)  As  used  in  this  subpart  and  in 
Subpart  E,  all  terms  not  defined  herein 
shall  have  the  meaning  given  them  in 
the  Act  or  in  Subpart  A  of  this  part. 

(1)  "Motorcycle"  means  any  motor 
vehicle,  other  than  a  tractor,  that: 

(i)  Has  two  or  three  wheels; 

(ii)  Has  a  curb  mass  less  than  or  equal 
to  680  kg  (1499  lb);  and 

(iii)  Is  capable,  with  an  80  kg  (176  lb) 
driver,  of  achieving  a  maximum  speed  of 
at  least  24  km/h  (15  mph)  over  a  level 
paved  surface. 

(2)  "Street  motorcycle"  means: 
(i)  Any  motorcycle  that: 

(A)  With  an  80  kg  (176  lb)  driver,  is 
capable  of  achieving  a  maximum  speed 
of  at  least  40  km/h  (25  mph)  over  a  level 
paved  surface;  and 

(B)  Is  equipped  with  features 
customarily  associated  with  practical 
street  or  highway  use.  such  features 
including  but  not  limited  to  any  of  the 
following:  stoplight,  horn,  rear  view 
mirror,  turn  signals:  or 

(ii)  Any  motorcycle  that: 

(A)  Has  an  engine  displacement  less 
than  50  cubic  centimeters; 

(B)  Produces  no  more  than  two  brake 
horse  power, 

(C)  With  a  80  kg  (176  lb)  driver, 
cannot  exceed  48  km/h  (30  mph)  over  a 
level  paved  surface. 

(3)  "Competition  motorcycle"  means 
any  motorcycle  designed  and  marketed 
solely  for  use  in  closed  course 
competition  events. 

(4)  "Off-road  motorcycle"  mean.s  any 
motorcycle  that  is  not  a  street 
motorcycle  or  competition  motorcycle. 

(5)  "Acceleration  test  procedure" 
means  the  measurement  methodologies 
specified  in  Appendix  I. 

(6)  "Acceptable  quality  level"  (AQL) 
means  the  maximum  allowable  average 
percentage  of  vehicles  or  exhaust 
systems  that  can  fail  sampling 


inspection  under  a  Selective 
Enforcement  Audit. 

(7)  "Acoustical  Assurance  Period" 
(AAP)  means  a  specified  period  of  time 
or  miles  driven  after  sale  to  the  ultimate 
purchaser  during  which  a  newly 
manufactured  vehicle  or  exhaust 
system,  properly  used  and  maintained, 
must  continue  in  compliance  with  the 
Federal  standard. 

(8)  "Advertised  Engine  Displacement" 
means  the  rounded  off  volumetric  engine 
capacity  used  for  marketing  purposes  by 
the  motorcycle  manufacturer. 

(9)  "Category"  means  a  group  of 
vehicle  configurations  which  are 
identical  in  all  material  aspects  with 
respect  to  the  parameters  listed  in 

§  205.157-2  of  this  subpart. 

(10)  "Class"  means  a  group  of  vehicles 
which  are  identical  in  all  material 
aspects  with  respect  to  the  parameters 
listed  in  §  205.155  of  this  subpart. 

(11)  "Closed  course  competition 
event"  means  any  organized 
competition  event  covering  an  enclosed, 
repeated  or  confined  route  intended  for 
easy  viewing  of  the  entire  route  by  all 
spectators.  Such  events  include  short 
track,  dirt  track,  drag  race,  speedway, 
hillclimb.  ice  race,  and  the  Bonneville 
Speed  Trials. 

(12)  "Closing  rpm"  means  the  engine 
speed  in  Figure  2  of  Appendix  I. 

(13)  "Configuration"  means  the  basic 
classification  unit  of  a  manufacturer's 
product  line  and  is  comprised  of  all 
vehicle  designs,  models  or  series  which 
are  identical  in  all  material  aspects  with 
respect  to  the  parameters  Hsted  in 

§  205.157-3  of  this  subpart. 

(14)  "Engine  displacement"  means 
volumetric  engine  capacity  as  defined  in 
§  205.153. 

(15)  "Exhaust  system"  means  the 
combination  of  components  which 
provides  for  the  enclosed  flow  of 
exhaust  gas  from  the  engine  exhaust 
port  to  the  atmosphere.  "Exhaust 
system"  further  means  any  constituent 
components  of  the  combination  which 
conduct  exhaust  gases  and  which  are 
sold  as  separate  products.  "Exhaust 
System"  does  not  mean  any  of  the 
constituent  components  of  the 
combination,  alone,  which  do  not 
conduct  exhaust  gases,  such  as  brackets 
and  other  mounting  hardware. 

(16)  "Failing  vehicle"  means  a  vehicle 
whose  noise  level  is  in  excess  of  the 
applicable  standard. 

(17)  "Maximum  rated  RPM"  means  the 
engine  speed  measured  in  revolutions 
per  minute  (RPM)  at  which  peak  net 
brake  power  (SAE  J-245)  is  developed 
for  motorcycles  of  a  given  configuration. 

(18)  "Model  specific  code"  means  the 
designation  used  for  labeling  purposes 
in  §  §  205.158  and  205.169  for  identifying 


the  motorcycle  manufacturer,  class,  and 
"advertised  engine  displacement," 
respectively. 

(19)  "Model  year"  means  the 
manufacturer's  annual  production 
period,  which  includes  January  1  of  any 
calendar  year,  or  if  the.  manufacturer 
has  no  annual  production  period,  the 
term  "model  year"  shall  mean  the 
calendar  year. 

(20)  "Motorcycle  noise  level"  means 
the  A-weighted  noise  level  of  a 
motorcycle  as  measured  by  the 
acceleration  test  procedure. 

(21)  '-'Noise  control  system"  means 
any  vehicle  part,  component  or  system, 
the  purpose  of  which  includes  control  or 
the  reduction  of  noise  emitted  from  a 
vehicle,  including  all  exhaust  system 
components. 

(22)  "Noise  emission  standard"  means 
the  noise  levels  in  §  205.152  or  §  205.166. 

(23)  "Noise  emission  test"  means  a 
test  conducted  pursuant  to  a 
measurement  methodology  specified  in 
this  subpart. 

(24)  "Production  verification  vehicle" 
means  any  vehicle  selected  for  testing, 
tested  or  verified  according  to  the 
production  verification  requirements 
delineated  in  this  subpart. 

(25)  "Serial  number"  means  the 
identification  number  assigned  by  the 
manufacturer  to  a  specific  production 
unit. 

(26)  "Tampering"  means  the  removal 
or  rendering  inoperative  by  any  person, 
other  than  for  purposes  of  maintenance, 
repair,  or  replacement,  of  any  device  or 
element  of  design  incorporated  into  any 
product  in  compliance  with  regulations 
under  Section  6,  prior  to  its  sale  or 
delivery  to  the  ultimate  purchaser  or 
while  it  is  in  use;  or  the  use  of  a  product 
after  such  device  or  element  of  design 
has  been  removed  or  rendered 
inoperative  by  any  person. 

(27)  "Test  vehicle"  means  a  vehicle  in 
a  Selective  Enforcement  Audit  test 
sample  or  a  production  verification 
vehicle. 

(28)  "Tractor"  means  for  the  purposes 
of  this  subpart,  any  two  or  three 
wheeled  vehicle  used  exclusively  for 
agricultural  purposes,  or  for  snow 
plowing,  including  self-propelled 
machines  used  exclusively  in  growing, 
harvesting  or  handling  farm  produce. 

(29)  "Vehicle"  means  any  motorcycle 
regulated  pursuant  to  this  subpart. 

(30)  "Warranty"  means  the  warranty 
required  by  Section  6(d)(1)  of  the  Act. 

§205.152    Noise  emission  Standards. 

(a)  Noise  emission  standards.  (1) 
Street  motorcycles  of  the  following  and 
subsequent  model  years  must  not 
produce  noise  emissions  in  excess  of  the 
levels  indicated: 
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§  205. 1 55    Motorcycle  class  and 
manufacturer  abbreviation. 

(a)  Motorcycles  must  be  grouped  into 
classes  determined  by  separate 
combinations  of  the  following 


demonstrate  compliance  with  a 
particular  standard,  must  satisfy  all 
other  provisions  of  this  subpart 
applicable  to  that  standard,  including 
but  not  limited  to,  record  keeping. 


1  famctf 


testing.  The  requirements  of 
representative  testing  are: 

(i)  Grouping  configurations  into 
categories  where  each  category  is 
determined  by  a  separate  combination 
nf  at  Ipast  the  followins  narame'.ers  fa 
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(i)  Street  motorcVcles  other  than  those 
that  meet  the  definition  of 
§  205.151(a)(2)(ii): 


A  weigf-led 

noise  level 

(OB) 

Model  Year 

(A)  1983 „ 

(B)  1986 

83 

sn 

(ii)  Street  motorcycles  that  meet  the 
definition  of  §  205.151(a)(2)(ii)  (moped- 
type  street  motorcycles): 


A-weighted 
noise  level 
(dB) 

Model  Year 

(A)  1983 70 


(2)  Off-road  motorcycles  of  the 
following  and  subsequent  model  years 
must  not  produce  noise  emissions  in 
excess  of  the  levels  indicated: 

(i)  Off-road  motorcycles  with  engine 
displacements  of  170  cc  and  lower: 


Motorcycle  rnodei  ygdr 


A-weighled 

noise  level 

(dB) 


(A)  1983 

(B)  1986 


63 

80 


(ii)  Systems  designed  and  marketed 
for  use  on  off-road  motorcviles  with 


A-*eighted 

noise  level 

(dB) 


Model  Year- 

(A)  1983 

(B)  1986 


66 
82 


(3)  Street  motorcycles  must  be 
designed,  built  and  equipped  so  that, 
when  properly  maintained  and  used, 
they  wii!  not  produce  noise  emissions  in 
excess  of  the  levels  specified  in 
paragraph  (a);i)  of  this  section,  for  an 
Acoustical  Assurance  Period  of  one  year 
or  a  distance  of  6000  km  [3730  mi)  after 
the  time  of  sale  to  the  ultimate 
purchaser,  whichever  occurs  first. 

(4)  Off-road  motorcycles  must  be 
designed,  buil!  and  equipped  so  that, 
when  properly  maintained  and  used, 
they  will  net  produce  noise  emissions  in 
exce-ss  of  the  levels  specified  in 
paragraph  (a)(2),  of  this  section,  for  an 
Acoustical  Assurance  Period  of  one  year 
or  a  distance  of  3000  km  (1865  mi)  after 
the  time  of  sale  to  the  ultimate 
purchaser,  whichever  occurs  first. 


(5)  At  the  time  of  sale  to  the  ultimate 
purchaser,  all  products  must  comply 
v/ith  the  standards  set  forth  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

[h]  Measurement  procedure.  (1)  The 
standards  set  forth  in  paragraph  (a)  of 
this  secfion  refer  to  noise  emissions  as 
measured  in  accordance  with  the 
measurement  methodology  specified  in 
Appendix  I-l  for  all  motorcycles  except 
those  street  motorcycles  that  meet  the 
definition  of  §  205.151(a)(2)(ii). 

(2)  The  standards  set  forth  in 
paragraph  (a)  of  this  section  for  street 
motorcycles  that  meet  the  definition  of 
§  205.151(a)(2)(ii)  (moped-type  street 
motorcycles)  refer  to  noise  emissions 
measured  in  accordance  with  the 
measurement  methodology  specified  in 
Appendix  1-2. 

(c)  Low  noise  emission  product 
standard.  For  the  purpose  of  Low-Noise- 
Emission  Product  certification  pursuant 
to  40  CFR  Part  203,  motorcycles 
procured  by  the  Federal  government 
after  the  following  dates  must  not 
produce  noise  emissions  in  excess  of  the 
noise  levels  indicated: 

(1)  For  street  motorcycles  with  engine 
displacement  greater  than  170  cc: 


Volorcycle  model  year 


A-weigmed 

noise  level 

(dB) 


Date: 

(i)  January  1,  1982  .. 
(ii)  January  1,  1989.. 


73 
71 


(2)  For  off-road  motorcycles  with 
engine  displacements  greater  than  170 
cc: 


Motorcycle  mode!  year 


A-weighied 

noise  level 

(dBi 


Date: 


(i)  January  1.  1982.. 


75 


(3)  For  off-road  motorcycles  with 
engine  displacement  170  cc  and  lower 
and  street  motorcycles  with  engine 
displacement  170  cc  and  lower  that  do 
not  meet  the  definition  of 
§  205.151(aj(2)(ii): 


Motorcycle  r^ooe 


A  wetgnied 

noise  level 

IdB) 


Date 


(1)  January  1,  1982 


(4)  For  street  motorcycles  that  meet 
the  definition  of  §  205.151(a)(2)(ii) 
(moped-type  street  motorcycles): 


Mc'.orcyc'e  model  year 


A  weighted 

noise  level 

(dB) 


Date 


(i)  January  1    1982  . 


60 


These  levels  refer  to  noise  emissions 
as  measured  in  accordance  with  the 
measurement  methodologies  specified  in 
Appendix  I.  LNEP's  must  also  meet  all 
requirements  contained  in  paragraphs 
(a)  (3),  (4).  and  (5),  of  this  section. 

(Sees.  10  and  15  of  the  Noise  Control  Act,  (42 
U.S.C.  4909,  4914)) 

§  205.153    Engine  displacement 

(a)  Engine  displacement  must  be 
calculated  using  nominal  engine  values 
and  rounded  to  the  nearest  whole  cubic 
centimeter,  in  accordance  with 
American  Society  for  Testing  Materials 
(ASTM)  E  29-67. 

(b)  For  rotary  engines,  displacement 
m.eans  the  maximum  volume  of  a 
combustion  chamber  between  two  rotor 
tip  seals  minus  the  minimum  volume  of 
that  combustion  chamber  between  those 
two  rotor  seals  times  three  times  the 
number  of  rotors. 

cc=(Maximum  chamber  volume  — minimum 
chamber  volume]  X  3  X  number  of 
rotors. 

§  205.154    Consideration  of  alternative  test 
procedures. 

The  Administrator  may  approve 
applications  from  manufacturers  of 
motorcycles  for  the  approval  of  test 
procedures  which  differ  from  those 
contained  in  this  subpart  so  long  as  the 
alternative  procedures  have  been 
demonstrated  to  correlate  with  the 
prescribed  procedure.  To  be  acceptable, 
alternative  test  procedures  must  be  such 
that  the  test  results  obtained  will 
identify  all  those  test  motorcycles  which 
would  not  com.ply  with  the  noise 
emhs^ion  standards  prescribed  in 
§  205.152  when  tested  in  accordance 
with  the  measurement  methodology 
specified  in  Appendix  I.  After  approval 
by  the  Administrator,  testing  conducted 
by  manufacturers  using  alternative  test 
procedures  will  be  accepted  by  the 
Administrator  for  all  purposes  including, 
but  not  limited  to,  production 
verification  testing,  and  selective 
enforcement  audit  testing. 
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vehicle  from  another  configuration  must 
be  selected  and  production  verified 
according  to  the  requirements  of 
paragraph  (c)  of  this  section,  in  order  to 
production  verify  the  other 


manufacturer  and  must  include  the 
following: 

(1)  The  name,  location,  and 
description  of  the  manufacturer's  noise 
emission  test  facilities  which  meet  the 


configurations  in  that  category  originally      specifications  of  Appendix  I  and  are 


and  test  results,  if  any,  for  replaced 
vehicles. 

(5)  A  complete  description  of  the 
sound  data  acquisition  system  if  other 
than  those  specified  in  Appendix  I. 

(6)  For  each  confieuration  a  sample  of 
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§  205. 1 55    Motorcycle  class  and 
manufacturer  abbreviation. 

(a)  Motorcycles  must  be  grouped  into 
classes  determined  by  separate 
combinations  of  the  following 
parameters: 

(1)  Engine  type: 

(i)  Gasoline — ^two  stroke, 
(ii)  Gasoline— four  stroke, 
(iii)  Gasoline — rotary, 
(iv)  Other. 

(2)  Engine  displacement. 

(3)  Engine  configuration: 
(i)  Number  of  cylinders. 

(ii)  Cylinder  arrangement  (i.e..  in  line, 
opposed,  etc.) 

(4)  Exhaust  system: 

(i)  Muffler:  (A)  Type,  (B)  Location.  (C) 
Number. 

(ii)  Expansion  chamb€rs:  (A)  Localion. 
(B)  Size. 

(iii)  Spark  arrestors. 

(iv)  Other  exhaust  system 
components. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)1 

§205.156    [Reserved! 

§  205. 1 57    Production  verification  (PV). 

§  205.157-1    General  Requirements. 

(a)  Each  manufacturer  of  vehicles 
manufactured  for  distribution  in 
commerce  in  the  United  States  which 
are  subject  to  the  standards  prescribed 
in  this  subpart  and  not  exempted  in 
accordance  with  Subpart  A,  §  205.5: 

(1)  Must  verify  each  vehicle  in 
accordance  with  the  production 
verification  procedures  described  in  this 
subpart; 

(2)  Must  submit  a  product  verification 
report,  as  required  by  §  205.157-4  of  this 
subpart; 

(3)  Must  label  each  vehicle  in 
accordance  with  the  requirements  of 
§  205.158  of  this  subpart;  and 

(4)  Must  ensure  that  each  vehicle 
conforms  to  the  applicable  noise 
emission  standard  establishd  in 

§  205.152  of  this  subpart. 

(b)  The  requirements  of  paragraph  (<i) 
of  this  section  apply  to  new  products 
which  conform  to  the  definition  of 
vehicles  in  these  regulations  and  at  the- 
lime  such  new  products  are  assembled 
to  that  state  of  completeness  in  which 
the  manufacturer  sends  them  to  a 
subsequent  manufacturer  or  otherwise 
distributes  them  in  commerce. 

(c)  A  subsequent  manufacturer  of  a 
new  vehicle  need  not  fulfill  the 
requirements  of  paragraphs  (a)  (1).  (2)  o'. 
(3)  of  this  section  where  such 
requirements  have  already  been 
complied  with  by  a  prior  manufacturer. 

(d)  The  manufacturer  who  is  required 
to  conduct  product  verification  testing  to 


demonstrate  compliance  with  a 
particular  standard,  must  satisfy  all 
other  provisions  of  this  subpart 
applicable  to  that  standard,  including 
but  not  limited  to,  record  keeping, 
reporting  and  in-use  requirements. 

(Sees.  10  and  13  of  the  Noise  Control  Aut  [4^ 
U.S.C.  4909  and  4912)) 

§  205.157-2    Production  verification 
procedures. 

(a)(1)  Prior  to  distribution  in 
commerce  of  vehicles  of  a  specific 
configuration,  the  first  manufacturer  of 
the  vehicles  shall  verifj  the 
configuration  in  accordance  with  this 
subpart. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  the  manufactu.-er  may 
distribute  in  commerce  vehicles  of  that 
configuration  for  up  to  90  days  if 
weather  or  other  conditions  beyond  the 
control  of  the  manufacturer  make 
production  verification  of  a 
configuration  impossible  and  if  the 
following  conditions  are  met: 

(i)  The  manufacturer  performs  the 
tests  required  under  paragraphs  (b)  or 
(u)  of  this  section  on  such  configuration 
as  soon  as  conditions  permit; 

(ii)  The  manufacturer  maintains 
records  of  the  conditions  which  make 
production  verification  impossible:  and 

(iii)  If  on  the  45th  day  foUowir.g 
distribution  in  com^merce  of  vehicles  of 
that  configuration,  the  manufacturer  has 
not  performed  the  tests  required  by 
paragraphs  (b)  or  (c)  of  this  section,  the 
manufacturer  within  5  days  notifies  the 
.Administrator  in  writing  that  such 
vehicles  have  been  distributed  in 
commerce  and  provides  to  the 
Administrator  documentation  of  the 
conditions  which  have  made  production 
verification  impossible. 

(3)  At  any  time  following  receipt  of 
notice  under  paragraph  (a!{2j(iii)  of  this 
section  with  respect  to  a  configuration, 
the  Administrator  may  require  thdt  the 
manufacturer  ship  test  vehicles  to  an 
EP.A  test  facility  for  the  required 
production  verification  testing. 

(h)  The  production  verification 
requirements  with  rega.-d  to  each 
vehicle  configuration  consist  of: 

(1)  Te.sling  in  accordance  with 

§  205.137-7  of  a  vehicle  selected  in 
accordance  with  §  205.157-5; 

(2)  Compliance  of  the  test  vehicle  with 
the  applicable  standard,  when  tested  in 
accordance  with  Appendix  I;  and 

(3)  Submission  of  a  production 
verification  report  pursuant  to  §  205.157- 
4. 

(t.){l)  In  lieu  of  testing  vehicles  of 
e\ery  configuration  as  described  in 
paragraph  (b)  of  this  section,  the 
manufacturer  may  elect  to  verify  the 
configuration  based  on  representative 


testing.  The  requirements  of 
representative  testing  are: 

(i)  Grouping  configurations  into 
categories  where  each  category  is 
determined  by  a  separate  combination 
of  at  least  the  following  parameters  (a 
manufacturer  may  use  more 
parameters): 

(A)  Engine  type:  [1]  Gasoline-two 
stroke;  [2)  gasoline-four  stroke:  (J) 
gasoline-rotary:  and  [4)  other. 

(B)  Engine  displacement. 

(C)  Engine  configuration:  [1]  Number 
of  cylinders;  and  (2)  cylinder 
arrangement  (i.e.,  in  line,  opposed,  etc.) 

(ii)  Identifying  the  configuration 
within  each  category  which  emits  the 
highest  A-weighted  sound  level  (in  dBj. 

(iii)  Testing  in  accordance  with 
Appendix  I  of  a  vehicle  of  the 
configuration  identified  pursuant  to 
paragraph  (c)(l)(ii)  of  this  section 
selected  in  accordance  with  §  205.157-5. 

(iv)  Demonstrating  compliance  of  that 
vehicle  with  the  applicable  standard 
when  tested  in  accordance  with  the  test 
procedure  specified  in  Appendix  I;  and 

(v)  Submission  of  a  production 
verification  report  pursuant  toS  205.157- 
4. 

(2)  If  there  has  been  compliance  with 
the  requirements  of  paragraph  (c)(1).  of 
this  section,  all  those  configurations 
contained  within  a  category  are 
considered  to  be  represented  by  the 
tested  vehicle  and  are  considered  to  be 
production  verified. 

(3)  If  there  has  been  compliance  with 
all  other  requirements  of  paragraph 
(c)(1)  of  this  section,  except  that  the 
manufacturer  tests  a  configuration 
which  does  not  have  the  highest  noise 
level  in  a  category  (as  identified  in 
paragraph  (c)(l)(ii)  of  this  section),  all 
those  configurations  in  the  category 
which  have  noise  levels  no  greater  than 
that  of  the  tested  configuration  are 
considered  to  be  production  verified. 
However  a  manufacturer  m.ast 
production  verify  according  to  the 
requirements  of  paragraphs  (b)  or  (c)  of 
this  section  any  configurations  in  the 
category  which  have  a  higher  noise  level 
than  that  of  the  configuration  tested. 

(d)  A  manufacturer  may  elect  to 
production  verify  all  or  part  of  his 
product  line  using  representative  testing 
pursuant  to  paragraph  (c)  of  this  section. 

(e)  The  manufacturer  has  the 
following  alternatives  if  any  test  vehicle 
is  determined  to  not  be  in  compliance 
with  applicable  standards: 

(1)  Delete  the  configura   .»n  from 
which  the  test  vehicle  was  j-.N-cted  from 
the  production  verification  rep  ^rt, 
Configurations  so  deleted  may  be 
included  in  a  later  report  under 
§  205.157-4.  However,  in  the  case  of 
representative  testing,  a  new  test 
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subpart,  or  (3)  are  approved  in  advance 
by  the  Administrator. 

(b)  For  purposes  of  this  section  and 
§  205.157-5.  prescribed  manufacturing 
and  inspection  procedures  include 
quality  control  testing  and  assembly 


verification  report  including  the  reason 
for  the  replacement. 

(d)  If  a  vehicle  fails  to  comply  with  the 
standards  of  this  subpart  when  tested  in 
accordance  with  the  procedures 
specified  in  paragraph  (a)  of  this  section. 


configurations  from  previous  production 
verification  reports.  Considerations 
relevant  to  the  Administrator's  decision 
to  permit  production  verification  carry- 
over on  these  configurations  may 
include,  but  are  not  limited  to: 
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vehicle  from  another  configuration  must 
be  selected  and  production  verified 
according  to  the  requirements  of 
paragraph  (c)  of  this  section,  in  order  to 
production  verify  the  other 
configurations  in  that  category  originally 
represented  by  the  vehicle  that  did  not 
comply;  or 

(2)  Modify  the  test  vehicle  and 
demonstrate  by  testing  that  it  meets 
applicable  standards.  All  modifications 
and  test  results  must  be  reported  in  the 
production  verification  report.  The 
manufacturer  must  modify  all 
production  vehicles  of  the  same 
configuration  in  the  same  manner  as  the 
test  vehicle  before  distribution  into 
commerce. 

(f)  Upon  request  by  the  Director  of  the 
Noise  and  Radiation  Enforcement 
Division,  the  manufacturer  shall  notify 
the  Director  of  any  production 
verification  testing  scheduled  by  the 
manufacturer  pursuant  to  this  section  so 
that  EPA  Enforcement  Officers  or  other 
employees  of  the  Agency  may  be 
present  to  monitor  or  conduct  the  testing 
in  lieu  of  the  manufacturer. 

(Sees.  10  and  13  of  the  Noise  Conlroj  Act  (42 
U.S.C.  4909.  4912)1 

§  205.157-3    Configuration  identification 

(a)  A  separate  vehicle  configuration 
shall  be  determined  by  each 
combination  of  the  following 
parameters: 

(1)  Exhaust  system  (engine):  (i) 
Mufflers:  (ii)  expansion  chambers;  (iii) 
spark  arrestors;  and  (iv)  other  exhaust 
system  components. 

(2)  Air  induction  system  (engine):  (i) 
Intake  muffier;  (ii)  intake  ducting;  and 
(iii)  air  cleaner  element. 

(3)  Vehicle  drive  train:  (i)  Chain:  and 
(ii)  shaft. 

(4)  Transmission  gear  ratio:  (i) 
Standard  transmission:  and  (ii) 
automatic  transmission. 

(5)  Cooling  system  configuration:  (i) 
Natural  air  cooled:  (ii)  liquid  cooled:  and 
(iii)  forced  air  cooled. 

(6)  Catcijory  parameters  listed  in 
§205.157-2. 

(b) [Rpseived) 

(Sec.  13  of  ine  Nui.se  Control  Act  (42  U.S.C. 
4912]) 

§  205.157-4    Production  verification  report; 
required  data. 

(a)  Before  the  distribution  in 
commerce  of  any  product  to  which  this 
regulation  applies,  the  manufacturer 
must  submit  a  production  verification 
report  to  the  Director,  .Noise  and 
Radiation  Enforcement  Division  (EN- 
387),  U.S.  Environmental  Protection 
Agency,  Washington,  DC.  204fiO. 

(b)  The  report  must  be  signed  by  an 
authorized  represen'ati\e  of  the 


manufacturer  and  must  include  the 
following: 

(1)  The  name,  location,  and 
description  of  the  manufacturer's  noise 
emission  test  facilities  which  meet  the 
specifications  of  Appendix  I  and  are 
used  to  conduct  testing  pursuant  to  this 
subpart.  A  test  facility  that  has  been 
described  in  a  previous  submission 
under  this  subpart  need  not  be 
described  again,  but  must  be  identified 
as  such. 

(2)  A  description  of  normal 
predelivery  maintenance  procedure. 

(3)  A  description  of  ail  vehicle 
configurations,  including  the  model 
specific  code  applicable  for  each 
configuration,  as  determined  in 
accordance  with  §  205.158,  to  be 
distributed  in  commerce  by  the 
manufacturer.  This  description  must 
include  a  list  identifying  or  defining  any 
device  or  element  of  design  (including 
its  location  and  method  of  operation) 
incorporated  into  vehicles  for  the 
purpose  of  noise  cont.'-ol  and  any  device 
that  affects  noise  emission  from  the 
vehicle  and  does  not  operate  during  the 
normal  operating  modes  of  the  v  ehicle. 
The  manufacturer  may  satisfy  the 
vehicle  configuration  description 
requirements  of  this  paragraph  by 
submitting  as  part  of  the  production 
verification  report  a  copy  of  sales 
literature  that  describes  the  product  line 
including  options  and  supplementing 
this  literature  with  any  additional 
information  necessary  to  fulfill  the 
requirements  of  this  paragraph.  If  a 
manufacturer  elects  to  production  verify 
pursuant  to  §  205.157-2{c),  the 
configuration  within  each  category 
which  is  estimated  to  have  the  highest 
A-weighted  noise  level  at  the  end  of  the 
.Acoustical  Assurance  Period  must  be 
identified.  The  manufacturer  may 
estimate  the  noise  level  based  on  his 
best  technical  judgment,  test  data,  or 
both.  The  criteria  used  to  estimate  each 
noise  level  must  be  stated  with  the 
estimates. 

(4)  The  following  information  for  each 
noise  emission  test  conducted: 

(i)  The  individual  record  for  the  test 
vehicles  required  by  §  205.161(a)(2)  for 
all  official  tests  conducted  in 
accordance  with  §  205.157-7  including, 
for  each  invalid  test,  the  reason  for 
invalidation. 

(ii)  A  complete  description  of  any 
preparation.  mainfen.4nce  or  testing 
which  could  affect  llie  noise  emissions 
of  the  vehicle,  and  which  was  performed 
on  the  test  vehicle  but  will  not  be 
performed  on  all  other  production 
vehicles,  and 

(iii)  The  reason  ibr  replacement  where 
a  replacement  vehit:le  was  necessary. 


and  test  results,  if  any,  for  replaced 
vehicles. 

(5)  A  complete  description  of  the 
sound  data  acquisition  system  if  other 
than  those  specified  in  Appendix  I. 

(6)  For  each  configuration  a  sample  of 
the  completed  label  which  is  required 
under  §  205.158  of  this  Subpart,  The 
label  must  be  completed  in  accordance 
with  §  205.158(al(5). 

(7)  The  following  statement  and 
endorsement: 

"This  report  is  submitted  pursuant  to 
Section  6  and  Section  13  of  the  Noise  Control 
Act  of  1972.  To  Lhe  best  of 
(company  name)  knowledge,  all  testing  for 
v.hich  data  are  reported  here  was  conducted 
in  strict  conformdnce  v\ith  app!ical;Ie 
regulations  under  40  CFR  Parts  205  et  seq..  all 
the  data  reported  here  are  a  true  and 
accurate  representation  af  such  testing  and 
all  other  information  reported  here  is  true 
and  accuirtte.  I  am  aware  of  the  penalles 
associated  with  violations  of  the  Noise 
Control  Act  of  1972  and  the  regulations 
thereunder.  (authorized 

representative)." 

(c)  Where  a  manufacturer  elects  to 
submit  separate  production  verification 
reports  for  portions  of  his  product  line 
as  provided  in  paragraph  (a)  of  this 
section,  information  provided  in 
previous  reports  need  not  be 
resubmitted.  Information  necessary  to 
update  or  make  currer.t  previously 
submitted  information  must  be 
submitted. 

(d)  Any  change  with  respect  to 
information  reported  under  this  section 
must  be  reported  as  soon  as  the 
information  becom.es  available. 

(Sees.  10  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4909  and  4912)) 

§205.157-5    Test  vetiicle  selection. 

Test  vehicles  of  a  configuration  for 
which  production  verification  testing  is 
required  by  §  205.157-1  must  be 
assembled  using  the  manufacturer's 
normal  production  processes  and 
intended  for  distribution  in  commerce. 

(Sees.  10, 13  of  the  Noise  Control  Act  (42 
U.S.C.  4909,  4912)) 

§205.157-6    Test  preparation. 

(a)  Before  the  official  test,  the  test 
vehicle  selected  in  accordance  with 
§  205.157-5  must  not  be  prepared,  tested, 
modified,  adjusted,  or  maintained  in  any 
manner  unless  such  preparation,  tests, 
modifications,  adjustments  or 
maintenance  (1)  are  part  of  the 
manufacturer's  prescribed 
manufacturing  and  inspection 
procedures,  and  are  documented  in  the 
manufacturer's  internal  vehicle 
assembly  and  inspection  procedures,  (2) 
are  required  or  permitted  under  this 
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(5)  The  label  must  contain  the 
following  information: 

(i)  The  label  heading:  Motorcycle 
Noise  Emission  Control  Informafion; 

(ii)  The  statement: 

This (model  year) (model 


Rrviefa RIV 

Sachs „ SAC 

Safari _ SAF 

Scorpion _ SCO 

Smily __ SMI 

Snark _ „ SNA 

Son  II „ „ SON 

Speed  Bird.. _ SPE 

Sonnter SPfl 


upon  good  engineering  practice  and 
meet  or  exceed  the  requirements  of 
Appendix  I  of  the  regulations. 

(2)  If  the  Administrator  specifies  that 
he  will  conduct  such  tesUng  at  the 
manufacturer's  facility,  the 


f » 


_i_ „ii 1.^  __ 
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subpart,  or  (3)  are  approved  in  advance; 
by  the  Administrator. 

(b)  For  purposes  of  this  section  and 
§  205.157-5.  prescribed  manufacturing 
and  inspection  procedures  include 
quality  control  testing  and  assembly 
procedures  normally  performed  by  the 
manufacturer  on  like  products  during 
early  production  if  the  resulting  testing 
is  not  biased  by  this  procedure.  In  the 
c.ise  of  imported  products,  the 
manufacturer  may  perform  adjustments, 
preparations,  modification  or  tests 
normally  performed  at  the  port  of  cntr\ 
by  the  manufacturer  to  prepare  the 
vehicle  for  delivery  to  a  dealer  or 
customer. 

(c)  Equipment  or  fixtures  necessary  In 
(onduct  the  test  may  be  installed  on  the 
vehicle  if  such  equipment  or  fixtures 
have  no  effect  on  the  noise  emissions  nf 
the  vehicle,  as  determined  by  the 
measurement  methodology. 

(d)  In  the  event  of  a  vehicle  malfuctiun 
(i.e.,  failure  to  start,  etc.)  the 
manufacturer  may  perform  the 
maintenance  that  is  necessary  to  enable 
the  vehicle  to  operate  in  a  normal 
manner.  This  maintenance  must  be 
documented  and  reported  in  the  PV 
report  on  that  vehicle's  configuration 
prepared  and  submitted  by  the 
manufacturer. 

(e)  No  quality  control,  quality 
assurance  testing,  assembly  or  selecting 
procedures  may  be  used  on  the  test 

;  ehicle  or  any  portion  of  the  test  vehic!*' 
including  parts  and  subassemblies. 
unless  such  quality  control,  quality 
assurance  testing,  assembly  or  selection 
procedures  (1)  are  used  normally  during 
the  production  and  assembly  of  all  other 
vehicles  of  this  configuration  which  will 
be  distributed  in  commerce.  (2)  are 
required  or  permitted  under  this  subpart 
or  (3)  are  approved  in  advance  by  the 
Administrator. 

(Sec.  13  of  the  Noise  Control  Ait  (4^  U.S.C 

-11)1!!)) 

iS  205.157-7    Testing. 

(a)  The  manufacturer  shall  conduct 
VAC  valid  test  in  accordance  uith  the 
test  procedures  specified  in  Appendix  I 
of  this  subpart  for  each  vehicle  selected 
for  production  verification  testing. 

(b)  The  manufacturer  shall  not 
pfjrform  any  maintenance  on  the  test 
vehicle,  except  as  provided  for  by 

S  205.157-6. 

(c)  If  a  vehicle  is  unable  to  complete 
the  noise  test,  the  manufacturer  may 
replace  the  vehicle.  Any  replacement 
vehicle  must  be  a  production  vehicle  of 
the  same  configuration  as  the  replaced 
vehicle  or  a  noisier  configuration  and 
will  be  subject  to  all  the  provisions  of 
these  regulations.  Any  replacement  must 
be  reported  in  the  production 


verification  report  including  the  reason 
for  the  replacement. 

(d)  If  a  vehicle  fails  to  comply  with  the 
standards  of  this  subpart  when  tested  in 
accordance  with  the  procedures 
specified  in  paragraph  (a)  of  this  section, 
the  manufacturer  must  proceed  in 
accordance  with  §  205.137-2(e)  of  this 
subpart 

(Sec:,  r!  of  the  Noise  Cont.-ol  At  t  {41  U  S.C 

49121) 

S  205.157-8    Changes  to,  addition  of,  and 
deviation  from  a  vehicle  configuration 
during  the  model  year. 

(a)  Any  change  to  a  configuration  with 
respect  to  any  of  the  para.meters  stated 
in  S  205.15'^-3  constiiutt^s  the  addition  of 
a  tiew  and  separate  configuration  or 
category  to  the  manufacturer's  product 
line. 

(b)  (1)  When  a  r.'.anufacturer 
introduces  a  new  category  or 
configuration  to  his  product  line,  he 
must  proceed  in  arco.-dance  with 

§  205.157-2 

(2)  Where  the  configuration  to  be 
added  can  be  gro'jp'^d  within  a  verified 
category  and  is  estimated  to  have  a 
lower  A-wrighted  noise  level  than  a 
previously  verified  cor.figuration  within 
the  same  category  then  the 
manufacturer  may  ?ul;rr.it  a  .'•fport 
according  to  §  205.157-4  with  respect  to 
the  new  configuratii:)n.  and  the 
configuration  will  be  cnnsidered 
verified. 

(Sci;.  i;i  of  tilt;  Noisf  Control  .Act  (42  US  C 

491211 

§  205.157-9     Production  verification  based 
on  data  from  previous  model  years. 

(a)(1)  Except  as  prov  ided  in  paragraph 
(a)(2)  of  this  section,  production 
verification  of  each  configuration  uill 
not  be  required  for  subseq-jent  .model 
years  when  the  manufacturers'  initial 
production  verification  r.oise  emission 
level  is  at  least  2  dB  below  the  noise 
emission  standard  in  effect  for  that 
model  year  and  when  the  manufacturer 
has  not  made  any  changes  (which 
increase  the  noise  emission  lev  el)  to  the 
noise  control  components  or  elements  of 
design  used  on  that  configuration. 

(2)  Production  verification  of  each 
configuration  will  be  required  for  tl^ose 
model  years  when  the  more  stringent 
noise  emission  standards  becom.e 
effective. 

(b)  For  those  configurations  whose 
initial  PV  noise  emission  level  is  less 
than  2  dB  below  the  standard  in  effect, 
production  verification  will  be  required 
when  production  of  that  configuration 
ctjmmences  each  model  year,  unless  the 
.'Xdministrator.  upon  request  by  the 
manufacturer,  permits  the  use  of 
production  verification  data  for  specific 


configurations  from  previous  production 
verijfcation  reports.  Considerations 
relevant  to  the  Administrator's  decision 
to  permit  production  verification  carry- 
over on  these  configurations  may 
include,  but  are  not  limited  to: 

(1)  The  level  of  the  standard  in  effect 
for  the  year  in  question. 

(2)  Performance  based  on  production 
verification  data  from  previous  years. 

(3)  Performance  based  on  data 
obtained  from  selective  enforcement 
tesfrng  during  previous  years. 

(4)  The  number  and  t>pe  of  changes  in 
the  design  of  noise  control  features 
incorporated  in  the  new  models  that 
affect  the  noise  emission  level. 

(5)  Any  other  noise  emission  test  data 
that  the  manufacturer  may  wish  to 
submit  to  support  his  request. 

(Sec.  13  of  the  Noise  Control  Act  [AJ,  U  S.C 
4912)) 

§  205.157-10    Order  to  cease  distribution. 

(a)  If  a  category  or  configuration  is 
found  not  to  comply  with  this  subpart 
because  it  has  not  been  verified 
properly  pursuant  to  S  205.157-2,  the 
Administrator  may  issue  an  order  to  the 
manufacturer  to  cease  distributioti  in 
commerce  vehicles  of  that  category  or 
configuration.  This  order  will  not  be 
issued  if  the  manufacturer  has  .T.ade  a 
good  faith  attempt  to  properly 
production  verify  the  category  or 
configuration  and  can  establish  such 
good  faith. 

(b)  Any  such  order  shall  be  i.ssued 
after  notice  and  opportunity  for  a 
hearing  which  will  be  held  in 
accordance  with  5  U.S.C.  554 

(Stc.  11  of  the  Noise  Control  .Act  (4:;  I'  S  C 
49101) 

§  205.158    Labeling  requirements. 

(a)(1)  The  manufacturer  of  any  vehicle 
subject  to  the  production  verification 
requirements  of  this  subpart  must,  at  the 
time  of  manufacture,  affix  a  label,  of  the 
type  specified  in  paragraph  (a)f2).  (3). 
and  (4)  of  this  section,  to  all  such 
vehicles  to  be  distributed  in  commerce. 

(2)  The  label  must  be  plastir;  ^r  .metal 
and  be  welded,  riveted,  or  othr  rwise 
permanently  attached  m  a  readily 
visible  position. 

(3)  The  label  must  be  affixed  by  the 
vehicle  manufacturer  who  has 
production  verified  the  vehicle,  in  such  a 
manner  that  the  label  cannot  be 
removed  without  destroying  or  defacing 
it.  and  must  not  be  affixed  to  any  piece 
of  equipment  that  is  easily  de:  •  hed 
from  such  vehicle. 

(4)  The  label  must  be  lettered  in  the 
English  language  in  legible  block  letters 
and  numerals,  which  m.ust  be  c"  a  color 
that  contrasts  with  the  backgroui.J  of 
the  label. 


(5)  The  label  must  contain  the 
following  information: 

(i)  The  label  heading:  Motorcycle 
Noise  Emission  Control  Information; 
(ii)  The  statement: 

This (model  year) (model 

specific  code)  motorcycle, (serial 

number),  meets  EPA  noise  emission 

requirements  of (noise  emission 

standard)  dBA  at (closing  rpm)  rpm  by 

the  Federal  test  procedure.  Modifications 
which  cause  this  motorcycle  to  exceed 
Federal  noise  standards  are  prohibited  by 
Federal  law.  See  owner's  manual. 

(6)  The  model  specific  code  is  limited 
to  ten  spaces  which  includes  three 
spaces  for  the  manufacturer's 
abbreviation  (see  paragraph  7  of  this 
section),  three  spaces  for  the  class 
identification,  and  four  spaces  for  the 
advertised  engine  displacement 
respectively. 

(7)  All  motorcycle  manufacturers  shall 
use  the  following  abbreviations  in  their 
model  specific  code. 

BMW : BMW 

Bullaco _ BUL 

Can-Am  Bombardier „ CAB 

Chaparral . .._  CHA 

Ctieeta  CHE 

Oucali DUC 

Fox FOX 

Harley  Davidson HAB 

Heald HEA 

Hercules _ _ „ „  HER 

Hodaka _ _ HOD 

Honda HON 

Husqvarna HUS 

JAWA/CZ JAW 

Kawasahi - - KAW 

KTM KTM 

Laverda LAV 

Moto  Benilll BEN 

Molo  Guzzi GU2 

Moto  Morini MOR 

MV  Agusta _  MVA 

Noflon  Triumph TRI 

RoKon „ HOK 

SjzukI SUZ 

'amaha  .: _..  YAM 


(8)  Moped  manufacturers  only  shall 
use  the  following  abbreviations  in  their 
model  specific  code. 


AMF 

Benelti 

Califlo 

Carabela 

Cimatti 

Columbia 

E-Z  Rider      

Flying  Dutchman,. , 

Foxi         


AMF 

BEL 

CAL 

CAR 

CIM 

_  COL 

„ „.. „  EZB 

FLY 

_ FOI 

Gadabout  QAD 

Garelli GAR 

5iiane   „ GIT 

londa HON 

ndian         (NO 

niramolor    „ „.„..„..„. „ INT 

lalvelo      _...  ITA 

■leidler -.. KRE 

Malaga* „ „ „ MAt. 

Morini MOI 

MototjecanG.  Solex MBE 

Molo  Guzzi _ _ GUZ 

Negrmi  „ NEQ 

Odyssey     ..... „..  OOY 

Pacer       , ..„._._-.......  PAC 

PackAV.ay...— _ -«...„ PAK 

Peugeol _,. PEU 

Puch :. PUC 


Riviera R!V 

Sachs SAC 

Salari SAF 

Scorpion SCO 

Smily _ SMI 

Snark „ _ ,. SNA 

Son  II ; SON 

Speed  Bird SPE 

Spnnter _ SPfl 

SuVega SUV 

Tomas „.. „ TOM 

Vaespa _ __.... VES 

Yankee  Peddler VAN 


(9)  If  a  new  motorcycle  manufacturer 
begins  production  of  vehicles  subject  to 
this  regulation,  the  Administrator  will 
assign  him  a  3-letter  manufacturer 
abbreviation  as  soon  as  reasonably 
practical  after  his  existence  is  known  to 
the  Agency. 

(b)  Any  vehicle  manufactured  in  the 
United  States  solely  for  use  outside  the 
United  States  must  be  clearly  labeled  in 
accordance  with  the  provisions  of 
paragraphs  (a)(2).  and  (3)  and  (4)  of  this 
section  with  the  statement;  "For  Export 
Only". 

(c)  Any  competition  motorcycle  as 
defined  in  §  205.151(a)(3),  shall  be 
labeled  in  accordance  with  the 
provisions  of  paragraphs  (a)(1),  (2),  (3) 
and  (4)  of  this  section  with  the 
statement: 

This  motorcycle  is  designed  for  closed 
course  competition  use  only.  It  does  not 
conform  to  U.S.  EPA  motorcycle  noise 
standards. 

(d)  It  will  be  permissible  for 
manufacturers  to  meet  the  requirements 
of  this  section  by  consolidating  these 
labeling  requirements  with  other 
government  labeling  requirements  in 
one  or  more  labels,  provided  the 
provisions  of  paragraphs  (a)  (2),  (3)  and 
(4)  of  this  section  are  met. 

(e)  The  manufacturer  must  maintain 
and  provide  to  the  Administrator  upon 
request,  such  records  which  enable  the 
Administrator  to  ascertain  the  month  of 
manufacture. 

(Sees.  10  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4909  and  4912)) 

§  205.159    Testing  by  the  Administrator. 

(a)(1)  In  order  for  the  Administrator  to 
determine  whether  such  vehicles  or  a 
manufacturer's  test  facility  conform  to 
applicable  regulations,  the 
Administrator  may  require  that  vehicles 
to  be  tested  pursuant  to  the  Act  be 
submitted  to  him,  at  such  place  and  time 
as  he  reasonably  designates.  He  may 
designate  the  quantity  of  vehicles  and 
the  duration  of  time  he  reasonably 
requires  for  the  purpose  of  conducting 
tests  in  accordance  with  test  procedures 
described  in  Appendix  I.  The  manner  in 
which  the  Administrator  conducts  such 
tests,  the  EPA  test  facility,  and  the  test 
procedures  employed  will  be  based 


upon  good  engineering  practice  and 
meet  or  exceed  the  requirements  of 
Appendix  I  of  the  regulations. 

(2)  If  the  Administrator  specifies  that 
he  wi))  conduct  such  testing  at  the 
manufacturer's  facility,  the 
manufacturer  shall  make  available 
instrumentation  and  equipment  of  the 
type  required  for  test  operations  by 
these  regulations.  The  Administrator 
may  conduct  such  tests  with  his  own 
equipment,  having  specifications  equal 
to  or  exceeding  the  performance 
specifications  of  the  instrumentation 
and  equipment  required  in  these 
regulations. 

(3)  The  manufacturer  may  observe 
tests  conducted  by  the  Administrator 
pursuant  to  this  section  on  vehicles 
produced  by  the  manufacturer  and  may 
copy  the  data  accumulated  from  such 
tests.  The  manufacturer  may  inspect  any 
of  the  vehicles  before  and  after  testing 
by  the  Administrator. 

(b)(1)  If.  based  on  tests  conducted  by 
the  Administrator,  or  on  other  relevant 
information,  the  Administrator 
determines  that  the  test  facility  does  not 
meet  the  requirements  of  Appendix  I  (or 
the  requirements  for  an  alternative  test 
procedure  approved  under  205.154),  the 
Administrator  will  give  notice  to  the 
manufacturer  in  writing  of  his 
determination  and  the  reasons 
underlying  it. 

(2)  The  manufacturer  may,  at  any  time 
within  15  days  after  receipt  of  a  notice 
issued  under  paragraph  {b)(l)  of  this 
section,  request  a  hearing  conducted  in 
accordance  with  5  U.S.C.  554  on  the 
issue  of  whether  his  test  facility  met  the 
requirements  as  specified  in  Appendix  I 
(or  the  alternative  procedure).  Such 
notice  will  not  take  effect  until  15  days 
after  its  receipt  by  the  manufacturer  or, 
if  a  hearing  is  requested  under  this 
paragraph,  until  adjudication  by  the 
Administrative  law  judge. 

(3)  After  any  notice  issued  under 
paragraph  (b)(1)  of  this  section  has 
taken  effect,  no  data  thereafter  derived 
from  that  test  facility  will  be  acceptable 
for  purposes  of  this  subpart. 

(4)  The  manufacturer  may  request  in 
writing  that  the  Administrator 
reconsider  his  determination  under 
paragraph  (b)(1)  of  this  section  based  on 
data  or  information  which  indicates  that 
changes  have  been  made  to  the  test 
facility  and  that  those  changes  have 
resolved  the  reasons  for  disqualification. 

(5)  Within  10  working  days  after 
receipt  of  the  manufacturer's  request  for 
reconsideration  pursuant  to  paragraph 
(b)(4)  of  this  section,  the  Administrator 
will  notify  the  manufacturer  of  his 
determination  and  of  the  reasons 
underlyng  it  with  regard  to  the 
requalification  of  the  test  facility. 
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(c)  The  Administrator  will  assume  all 
reasonable  costs  associated  with 
shipment  of  vehicles  to  the  place 
designated  pursuant  to  paragraph  (a)  of 
this  section  except  with  respect  to: 

(1)  Any  production  verification  testing 


is  unavailable  fur  testing.  The  test 
request  may  include  an  alternative 
category,  configuration,  or  configuration 
subgroup  designated  for  testing  in  the 
event  that  vehicles  of  the  first  specified 
category,  configuration,  or  configuration 


time  based  upon  a  request  by  the 
manufacturer  accompanied  by  a 
satisfactory  justification. 

(f)  The  Administrator*may  issue  an 
order  to  the  manufacturer  to  cease 
distribution  in  commerce  of  vehicles  of  a 
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category,  configuration  or  configuration 
subgroup  specified  in  the  test  request 
which  are  next  scheduled  for  production 
after  receipt  of  the  test  request, 
(e)  The  manufacturer  must  keep  on 


t^  .1  »>  rt    ill    ».» w^>  w, ,  ^.#  *. 


»W.n   4^ 


(1)  The  name,  location,  and 
description  of  the  manufacturer's  noise 
emission  test  facilities  which  meet  the 
specifications  of  Appendix  I,  and  were 
utilized  to  conduct  testing  reported 


the  number  of  failing  vehicles  is  less 
than  or  equal  to  the  number  in  Column 
A.  the  sample  passes. 

(c)  Pass  or  failure  of  an  SEA  takes 
place  when  a  decision  that  a  vehicle  is  a 


1- »U- 
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(c]  The  Administrator  will  assume  all 
reasonable  costs  associated  with 
shipment  of  vehicles  to  the  place 
designated  pursuant  to  paragraph  (a)  of 
this  section  except  with  respect  to: 

(1)  Any  production  verification  testing 
performed  at  a  place  other  than  the 
manufacturer's  facility  as  provided  in 

§  205  157-2(a).  or  as  a  result  of  the 
manufacturer's  not  owning  or  having 
access  to  a  test  facility; 

(2)  Testing  of  a  reasonable  number  of 
vehicles  (i)  for  purposres  of  selective 
enforcement  auditing  under  §  205. IGO, 
(ii)  or  if  the  manufacturer  has  failed  to 
establish  that  there  is  a  correlation 
between  its  test  facility  and  the  EP.A  test 
facility,  (iii)  or  the  Administrator  has 
reason  to  believe,  and  provides  the 
manufacturer  with  a  statement  of  such 
reason,  that  the  vehicles  to  be  tested 
would  fail  to  meet  the  standard 
prescribed  in  this  subpart  if  tested  at  thf 
EPA  lest  facility  even  though  they  would 
meet  such  standard  if  tested  at  the 
manufacturer's  test  facility; 

(3)  Any  testing  performed  during  a 
period  when  a  notice  issued  pursuant  to 
paragraph  (b)  of  this  section  is  in  effect; 

(4)  Any  testing  performed  at  a  place 
other  than  the  manufacturer's  facility  as 
a  result  of  the  manufacturer's  failure  to 
permit  the  Administrator  to  conduct  or 
monitor  testing  as  required  by  this 
subpart:  and 

(5)  Testing  of  up  to  10  percent  of  the 
manufacturer's  production  verification 
test  vehicles  for  a  model  year  if  the 
Administrator  determines  testing  these 
vehicles  at  the  EPA  test  site  is  necessary 
to  assure  that  a  manufacturer  has  acted 
or  is  acting  in  comphance  with  the  Act. 

(Sees.  11  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4910  and  4912)) 

§  205.160    Selective  enforcement  auditing 
(SEA)  requirements. 

§  205. 1 60- 1    Test  request. 

(a)  The  Administrator  will  request  all 
testing  under  §  205.160  by  means  of  a 
test  request  addressed  to  the 
manufacturer. 

(b)  The  test  request  will  be  signed  by 
the  Assistant  Adm.inistrator  for 
Enforcement  or  his  designee.  The  test 
request  will  be  delivered  to  the  plant 
manager  or  other  responsible  official  as 
designated  by  the  manufacturer. 

(c)  The  test  request  will  specify  the 
vehicle  category,  configuration  or 
configuration  subgroup  selected  for 
testing,  the  manufacturer's  plant  or 
storage  facility  from  which  the  vehicles 
must  be  selected,  and  the  time  at  which 
the  vehicles  must  be  selected.  The  test 
request  will  also  provide  for  situations 
in  which  the  selected  category, 
configuration,  or  configuration  subgroup 


is  unavailable  for  testing.  The  test 
request  may  include  an  alternative 
catej^ory,  configuration,  or  configuration 
subgroup  designated  for  testing  in  the 
event  that  vehicles  of  the  first  specified 
category,  configuration,  or  configuration 
siibjjroup  are  not  available  for  testing 
because  the  vehicles  a.^e  not  being 
manufactured  at  the  specified  plant,  are 
nut  l)eing  manufactured  during  the 
specifiod  ti'iie,  rjr  ,i-e  m.it  being  stored  at 
ihc  spf'c;ifu;d  pUint  or  storage  facility, 

(d)(1)  If  the  manufacturer  projects  a 
yearly  production  of  fewer  than  50 
vehicles  of  the  spe<;ified  catpgo.ry, 
configuration  or  configur'^lion  subgroup 
to  be  testt-d.  then  v\ithln  five  (5)  days  of 
receipt  of  the  request,  the  manufacturer 
must  notify  the  Admunistratcr  of  such 
low  volume  production.  The 
Adnunistrator  will  then  provide  a 
revised  lest  request  specifying  a  testing 
plan  which  iir.jjoses  no  greater  risk  of 
failure  {5".'.)  at  the  acceptable  quality 
h  vel  (lO''.')  than  the  plan  in  Appendix  II. 
Upon  receipt  of  the  revised  test  request, 
the  manufacturer  must  select  and  test  a 
sainpU-  of  vehicles  from  the  category, 
configuration  or  configuration  subgroup 
specified  in  the  test  request  in 
accordance  with  this  subpart  and  the 
conditions  specified  in  the  test  request. 

(2)  If  the  manufacturer  produces  50  or 
more  vehicles  of  the  specified  category, 
configuration  or  configuration  subgroup 
per  year,  then  upon  receipt  of  the  test 
request,  the  manufacturer  must  select 
and  test  a  sample  of  vehicles  from  the 
category,  configuration  or  configuration 
subgroup  specified  in  the  test  request  in 
af;cordance  with  this  subpart  and  the 
conditions  specified  in  the  test  request. 

(e)(1)  Any  testing  conducted  by  the 
manufacturer  under  a  test  request  must 
be  initialed  within  the  time  period 
specified  in  the  test  request;  except  that 
initiation  may  be  delayed  for  increments 
of  24  hours  or  one  business  day  where 
ambient  te^t  site  weather  conditions,  or 
other  conditions  beyond  the  control  of 
the  manufacturer,  in  that  24-hour  period, 
do  not  permit  testing.  The  manufacturer 
musl  record  the  conditions  for  this 
period. 

(2)  The  manufacturer  must  complete 
noise  emission  testing  on  a  minimum  of 
ten  vehicles  per  day  unless  otherwise 
provided  by  the  Administrator  or  unless 
ambiftnt  lest  site  conditions  permit  only 
the  testing  of  a  lesser  number  in  which 
case  the  ambient  test  site  weather 
conditions  for  that  period  must  be 
recorded. 

(3)  The  manufacturer  is  allowed  24 
hours  to  ship  vehicles  from  a  sample 
from  the  assembly  plant  to  the  testing 
facility  if  the  facility  is  not  located  at  the 
plant  or  in  close  proximity  to  the  plant. 
The  Administrator  may  approve  more 


time  based  upon  a  request  by  the 
manufacturer  accompanied  by  a 
satisfactory  justification. 

(f)  The  Administrator*may  issue  an 
order  to  the  manufacturer  to  cease 
distribution  in  commerce  of  vehicles  of  a 
specified  category,  configuration,  or 
configuration  subgroup  being 
manufactured  at  a  particular  facility,  if: 

(1)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
request  issued  by  the  Administrator 
under  this  section;  or 

(2)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
this  section. 

(g)  A  cease  distribution  order  will  not 
be  issued  under  paragraph  (fj  of  this 
section  if  the  manyfacturer's  refusal  is 
c:aused  by  conditions  and  circumstances 
outside  his  control  which  render 
compliance  with  the  provisions  of  a  test 
request  or  with  any  other  requirements 
of  this  section  impossible.  Conditions 
and  circumstances  outside  the  control  of 
the  manufacturer  include,  but  are  not 
limited  to,  the  temporary  unavailability 
of  equipment  and  personnel  needed  to 
conduct  the  required  tests  caused  by 
uncontrollable  factors,  such  as 
equipment  breakdown  or  failure  or 
illness  of  personnel.  Failure  of  the 
manufacturer  to  adequately  planTor  and 
provide  the  equipment  and  personnel 
needed  to  conduct  the  tests  do  not 
constitute  uncontrollable  factors.  The 
manufacturer  must  bear  the  burden  of 
establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  this  paragraph. 

(h)  Any  order  to  cease  distribution 
will  be  issued  only  after  a  notice  and 
opportunity  for  a  hearing  in  accordance 
with  5  U.S.C.  554. 

(Sees.  11  and  13  oFthe  Noise  Control  Act  (42 
U.S.C.  4910  and  4912)) 

§205.160-2    Test  sample  selection. 

(a)  Vehicles  comprising  the  sample 
which  are  required  to  be  tested  under  a 
test  request  in  accordance  with  this 
subpart  must  be  selected  consecutively 
as  they  are  produced.  The  provisions  of 
§  205.157-7  (b)  and  (c)  also  pertain  to 
this  section. 

(b)  The  Acceptable  Quality  Level 
(AQL)  is  10  percent.  The  appropriate 
sampling  plans  associated  with  the 
designated  AQL  are  contained  in 
Appendix  II  or  the  test  request. 

(c)  The  vehicles  of  the  category, 
configuration  or  configuration  subgroup 
selected  for  testing  must  be  assembled 
by  the  manufacturer  for  distribution  in 
commerce  using  the  manufacturer's 
normal  production  process. 

(d)  Unless  otherwise  indicated  in  the 
test  request,  the  manufacturer  must 
initiate  testing  with  the  vehicles  of  the 


category,  configuration  or  configuration 
subgroup  specified  in  the  test  request 
which  are  next  scheduled  for  production 
after  receipt  of  the  test  request. 

(e)  The  manufacturer  must  keep  on 
hand  all  products  in  the  test  sample 
until  the  sample  is  accepted  or  rejected 
in  accordance  with  §  205.160-6;  except 
that  vehicles  actually  tested  and  found 
to  be  in  conformance  with  this 
regulation  need  not  be  kept. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.160-3.    Test  sample  preparation. 

Prior  to  the  official  test,  each  test 
vehicle  selected  in  accordance  with 
§  205.160-2  must  be  prepared  in 
accordance  with  §  205.157-6, 

(Sec,  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912]) 

§  205.160-4    Testing  procedures. 

(a)  The  manufacturer  must  conduct 
one  valid  test  in  accordance  with  the 
appropriate  test  procedures  specified  in 
Appendix  I,  on  each  vehicle  selected  for 
testing  under  this  subpart, 

[b)  No  maintenance  may  be  performed 
on  test  vehicles  except  as  provided  by 

§  205.160-3.  In  the  event  a  vehicle  is 
unable  to  complete  the  noise  emission 
test,  the  manufacturer  may  replace  the 
vehicle.  Any  replacement  vehicle  must 
be  a  production  vehicle  of  the  same 
category,  configuration  or  subgroup  as 
the  vehicle  which  it  replaced,  and  it  is 
subject  to  all  the  provisions  of  this 
subpart, 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)) 

§  205.160-5    Reporting  of  the  test  results. 

(a)(1)  The  manufacturer  must  submit  a 
copy  of  the  test  report  for  all  testing 
conducted  pursuant  to  §  205.160  at  the 
conclusion  of  each  24-hour  period  during 
which  testing  is  done. 

(2)  For  each  test  conducted  the 
manufacturer  must  provide  the  following 
information: 

(i)  Category,  configuration  or 
configuration  subgroup  identification 
where  applicable; 

[ii]  Year,  make,  assembly  date,  and 
model  of  vehicle; 

(iii)  Vehicle  serial  number;  and 

(iv)  Test  results  by  serial  numbers. 

(b)  In  the  case  where  an  EPA 
Enforcement  Officer  is  present  during 
testing  required  by  this  subpart,  the 
written  reports  requested  in  paragraph 
(a)  of  this  section  may  be  given  directly 
to  the  Enforcement  Officer, 

(c)  Within  5  days  after  completion  of 
testing  of  an  SEA,  the  manufacturer 
must  submit  to  the  Administrator  a  final 
report  which  will  include  the  following: 


(1)  The  name,  locaUon,  and 
description  of  the  manufacturer's  noise 
emission  test  faciliUes  which  meet  the 
specifications  of  Appendix  I,  and  were 
utilized  to  conduct  testing  reported 
under  this  section,  except,  that  a  test 
facility  that  has  been  described  in  a 
previous  submission  under  this  subpart 
need  not  again  be  described,  but  must 
be  identified  as  that  facility. 

(2)  The  following  information  for  each 
noise  emission  test  conducted: 

(ij  The  individual  records  for  the  test 
vehicles  required  by  §  205.161(a)(2)  for 
all  noise  emission  tests  including  for 
each  invalid  test,  the  reason  for 
invalidation. 

(ii)  A  complete  description  of  any 
modificaUon,  repair,  preparation, 
maintenance,  or  testing  which  could 
affect  the  noise  emissions  of  the  product 
and  which  was  performed  on  the  test 
vehicle  but  not  performed  on  all  other 
production  vehicles;  and, 

(iii)  The  test  results  for  any  replaced 
vehicle  and  the  reason  for  its 
replacement. 

(3)  A  complete  description  of  the 
sound  data  acquisition  system  if  other 
than  those  specified  in  Appendix  L 

(4)  The  following  statement  and 
endorsement: 

This  report  is  submitted  pursuant  to 
Section  6  and  Section  13  of  the  Noise  Control 

Act  of  1972.  To  the  best  of (company 

name)  knowledge,  all  testing  for  which  data 
are  reported  here  was  conducted  in  strict 
conformance  with  applicable  regulations 
under  40  CFR  Parts  205  el  seq..  all  the  data 
reported  here  are  a  true  and  accurate 
representation  of  such  testing,  and  all  other 
information  reported  here  is  true  and 
accurate.  I  am  aware  of  the  penalties 
associated  with  violations  of  the  Noise 
Control  Act  of  1972  and  the  regulations 
thereunder. (authorized  representative). 

(5)  Additional  information  required  by 
the  test  request. 

(d)  Information  required  to  be 
submitted  to  the  Administrator  under 
this  section  must  be  sent  to  the 
following  address:  Director,  Noise  and 
Radiation  Enforcement  Division,  (EN- 
387),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.160-6    Passing  or  failing  under  SEA. 

(a)  A  failing  vehicle  is  one  whose 
measured  noise  level  is  in  excess  of  the 
applicable  noise  emission  standard  in 

§  205.152. 

(b)  The  number  of  faihng  vehicles  in  a 
sample  determines  whether  the  sample 
passes  or  fails  (See  applicable  tables  in 
Appendix  II).  If  the  number  of  failing 
vehicles  is  greater  than  or  equal  to  the 
number  of  Column  B,  the  sample  fails.  If 


the  number  of  failing  vehicles  is  less 
than  or  equal  to  the  number  in  Column 
A,  the  sample  passes. 

(c)  Pass  or  failure  of  an  SEA  takes 
place  when  a  decision  that  a  vehicle  is  a 
passing  or  failing  unit  is  made  on  the 
last  vehicle  required  to  make  a  decision 
under  paragraph  (b)  of  this  section. 

(d)  If  the  manufacturer  passes  the 
SEA,  he  will  not  be  required  to  perform 
any  additional  testing  on  subsequent 
vehicles  to  satisfy  the  test  request. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (b)  of  this  section,  based  on  a 
request  by  the  manufacturer, 
accompanied  by  voluntarily  ceasing 
distribution  in  commerce  of  vehicles 
from  the  category,  configuration  or 
configuration  subgroup  in  question, 
manufactured  at  the  plant  which 
produced  the  products  being  tested. 
Before  reinitiating  distribution  in 
commerce  of  that  vehicle  category, 
configuration  or  configuration  subgroup 
from  that  plant,  the  manufacturer  must 
take  the  action  described  in  §  205.160- 
8(a)  (1)  and  (2). 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)) 

§  205. 1 60-7    Continued  testing. 

(a)  If  an  SEA  failure  occurs  according 
to  paragraph  (b)  of  §  205.160-6.  the 
Administrator  may  require  that  any  or 
all  vehicles  of  that  category, 
configuration  or  configuration  subgroup 
produced  at  that  plant  be  tested  before 
distribution  in  commerce. 

(b)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  his  intent  to 
require  continued  testing  of  vehicles 
under  paragraph  (a)  of  this  section. 

(c)  The  manufacturer  may  request  a 
hearing  on  the  issues  of  whether  the 
SEA  was  conducted  properly;  whether 
the  criteria  for  SEA  failure  have  been 
met;  and  the  appropriateness  or  scope  of 
a  continued  testing  order.  If  a  hearing  is 
requested,  the  hearing  will  begin  no 
later  than  15  days  after  the  date  on 
which  the  Administrator  received  the 
hearing  request.  Neither  the  request  for 

a  hearing  nor  the  fact  that  a  hearing  is  in 
progress  will  affect  the  responsibility  of 
the  manufacturer  to  commence  and 
continue  testing  required  by  the 
Administrator  pursuant  to  paragraph  (a) 
of  this  section. 

(d)  Any  tested  vehicle  which 
demonstrates  conformance  with  the 
applicable  standard  may  be  distributed 
into  commerce. 

(e)  Any  distribution  into  commerce  of 
a  vehicle  which  does  not  comply  with 
the  applicable  standard  is  a  prohibited 
act. 
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(Sees.  10  and  13  of  the  Noise  ConUol  Act  (42 
U.S.C.  4909  and  4912)] 

§  205. 1 60-8    Prohibition  of  distribution  in 
commerce;  manufacturer't  remedy. 

(a)  The  Administrator  will  permit  the 


subpart  used  to  perform  noise  emission 
tests  on  any  test  vehicle. 

(iii)  A  record  of  the  calibration  of  the 
acoustical  instrumentation  as  described 
in  Appendix  L 

(iv)  A  record  of  the  date  of 


steps  to  repromulgate  or  modify  the 
reporting  requirements  at  that  time. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)] 

§  205.162    In-use  requirements. 
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acts  would  be  done  on  any  one  or  mOre 
configurations,  then  the  manufacturer 
may  submit  one  list  to  cover  his  entire 
product  line.  The  manufacturer  must 
state  his  estimate,  wherever  possible,  of 
the  amount  of  increase  in  noise  level 


been  committed  and  it  can  be  shown 
that  such  act  resulted  in  no  increase  in 
the  noise  level  of  the  vehicle  or  that  the 
vehicle  still  meets  the  noise  emission 
standard  of  §  205.152,  the  act  will  not 
constitute  tampering. 


e  C\    T*! 


(including  the  record  book)  required  by 
paragraphs  (a)  and  (b)  of  this  section. 

(d)(1)  The  Administrator  will  require 
modifications  to  the  instructions  if  they 
do  not  meet  the  requirements  of 
paragraph  (a)  of  this  section. 

('y\  Tho  maniifai-tiiror  mav  flip  a 
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(Sees.  10  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4909  and  4912)) 

§  205. 1 60-8    Prohibition  of  distribution  in 
commerce;  manufacturer's  remedy. 

(a)  The  Administrator  will  permit  the 
manufacturer  to  cease  testing  under 

§  205.160-7  after  the  manufacturer  has 
taken  the  following  actions: 

(1)  Submission  of  a  written  report  to 
the  Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
vehicles,  describes  the  problem  and 
describes  the  proposed  quality  control 
or  quality  assurance  remedies  to  be 
taken  by  the  manufacturer  to  correct  the 
problem  or  establishes  that  the 
requirements  for  an  engineering  change 
pursuant  to  S  205.157-8  have  been 
completed,  and 

(2)  Demonstration  that  the  specified 
vehicle  category,  configuration  or 
configuration  subgroup  has  passed  a 
retest  conducted  in  accordance  with 

§  205.160.  and  the  conditions  specified  in 
the  test  request. 

(b)  The  manufacturer  may  begin 
testing  under  paragraph  (a)(2)  of  this 
section  upon  submitting  the  report 
required  by  paragraph  (a)(1)  of  this 
section,  and  may  cease  continued 
testing  upon  making  the  demonstration 
required  by  paragraph  (a)(2)  of  this 
section.  The  Administrator  may  require 
resumption  of  continued  testing  if  he 
determines  that  the  manufacturer  has 
not  satisfied  the  requirements  of 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

(c)  Any  vehicle  failing  the  prescribed 
noise  emission  tests  conducted  pursuant 
to  Appendix  1  may  not  be  distributed  in 
commerce  until  necessary  adjustments 
or  repairs  have  been  made  and  the 
vehicle  passes  a  retest. 

(Sees.  10  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4909  and  4912)) 

§  205. 1 6 1    Maintenance  of  records: 
Submittal  of  information. 

(a)  Except  as  otherwise  provided  in 
the  regulation,  the  manufacturer  of  any 
vehicle  subject  to  any  of  the  standards 
or  procedures  prescribed  in  this  subpart 
shall  establish,  maintain  and  retain  the 
following  adequately  organized  and 
indexed  records: 

(1)  General  records: 

(i)  Identification  and  description  by 
category,  configuration,  and  class 
parameters  of  all  vehicles  in  the 
manufacturer's  product  line  for  which 
testing  is  required  under  this  subpart 
and  the  identification  and  description  of 
all  devices  incorporated  into  the  vehicle 
for  the  purpose  of  noise  control  and 
attenuation. 

(ii)  A  description  of  any  procedures 
other  than  those  contained  in  this 


subpart  used  to  perform  noise  emission 
tests  on  any  test  vehicle. 

(iii)  A  record  of  the  calibration  of  the 
acoustical  instrumentation  as  described 
in  Appendix  I. 

(iv)  A  record  of  the  date  of 
manufacture  of  each  vehicle  subject  to 
this  subpart,  keyed  to  the  serial  number. 

(2)  Individual  records  for  test  vehicles: 
(i)  A  complete  record  of  all  noise 

emission  tests  performed  for  Production 
Verification  and  Selective  Enforcement 
Audit  (except  tests  performed  by  EPA 
directly),  including  all  individual 
worksheets  and  other  documentation  or 
exact  copies  relating  to  each  test. 

(ii)  A  record  of  the  information 
required,  recorded  as  described  in 
Appendix  I,  and 

(iii)  A  record  and  description  of  all 
repairs,  maintenance  and  other  servicing 
which  were  performed  before  successful 
testing  of  the  vehicle  pursuant  to  these 
regulations  and  which  could  affect  the 
■  noise  emissions  of  the  vehicle,  giving  the 
dale  and  time  of  the  maintenance  or 
service,  the  reason  for  it.  the  person 
authorizing  it,  and  the  names  of 
supervisory  personnel  responsible  for 
the  conduct  of  the  maintenance  or 
service. 

(3)  A  properly  filed  production 
verification  report  following  the  format 
prescribed  by  the  Administrator  in 

§  205.157-4  fulfills  the  requirements  of 
paragraphs  (a)(1)  (i)  and  (ii)  of  this 
section. 

-   (4)  All  records  required  to  be 
maintained  under  this  subpart  must  be 
retained  by  the  manufacturer  for  a 
period  of  three  (3)  years  from  the 
production  verification  date.  Records 
may  be  retained  as  hard  copy  or 
alternatively  reduced  to  microfilm, 
punch  cards,  etc.,  def>ending  on  the 
record  retention  procedures  of  the 
manufacturer,  however,  when  an 
alternative  method  is  used,  all 
information  contained  in  the  hard  copy 
must  be  contained  in  the  copy  made  by 
the  alternative  method. 

(b)  The  manufacturer  must,  upon 
request,  submit  to  the  Administrator  the 
following  information  with  regard  to 
new  vehicle  production: 

(1)  Number  of  vehicles,  by  category, 
configuration,  or  class  scheduled  for 
production  for  the  time  period 
dosign;itcd  in  the  request. 
'  (2)  Number  of  vehicles,  by  category, 
configuration,  or  class  produced  during 
the  time  period  designated  in  the 
request. 

(c)  The  reporting  requirements  of  this 
regulation  will  no  longer  be  effective 
after  five  (5)  years  from  the  last  effective 
date  of  this  regulation.  However,  the 
requirements  will  remain  in  effect  if  the 
Administrator  is  taking  appropriate 


steps  to  repromulgate  or  modify  the 
reporting  requirements  at  that  time. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)) 

§  205.162    In-use  requirements. 

§  205.162-1    Warranty. 

(a)  The  vehicle  manufacturer  who  is 
required  to  production  verify  under  this 
subpart  must  include  in  the  owner's 
manual  or  in  other  information  supplied 
to  the  ultimate  purchaser  the  following 
statement: 

NOISE  EMISSIONS  WARRANTY 
[RESERVED] 

(b)  Not  later  than  the  date  of 
submission  of  the  production 
verification  report  required  by 

§  205.157-4,  the  manufacturer  must 
submit  to  the  Administrator  two  (2) 
copies  of  all  information  provided  to  the 
ultimate  purchaser  which  could 
reasonably  be  construed  as  impacting 
on  the  warranty  required  by  paragraph 
(a)  of  this  section  as  well  as  two  (2) 
copies  of  each  page  on  which  the 
warranty  appears. 

(c)  The  manufacturer  must  submit  two 
(2)  representative  copies  of  all 
information  of  a  general  nature,  or 
modifications  thereto,  which  is  provided 
to  dealers,  zone  representatives,  or  other 
agents  of  the  manufacturer  regarding  the 
administration  and  application  of  the 
noise  emission  warranty.  Information 
regarding  noise  emission  warranty 
claims  which  is  provided  to  a  dealer  or 
representative  in  response  to  a 
particular  warranty  claim  or  dealer 
inquiry  is  not  considered  to  be 
information  of  a  general  nature,  if  such 
information  does  not  receive  broad 
distribution  to  dealers.  Such  information 
must  be  submitted  not  later  than  ten  (10) 
days  after  distribution  by  the 
manufacturer. 

(d)  All  information  required  to  be  sent 
to  the  Administrator  pursuant  to  this 
section  must  be  addressed  to: 

Director,  Noise  and  Radiation  Enforcement 
Division  (EN-387).  U.S.  Environmental 
Protection  Agency,  Washington,  D.C.  20460. 
(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§205.162-2    Tampering. 

(a)  For  each  model  year  and  for  each 
configuration  of  vehicles  covered  by  this 
subpart,  the  manufacturer  must  submit 
to  the  Administrator  a  list  of  those  acts 
which,  in  the  manufacturer's  estimation, 
might  be  done  to  the  vehicle  in  use  on 
more  than  an  occasional  basis  and 
cause  an  increase  in  noise  emissions 
above  the  standards  prescribed  in 
§  205.152.  If.  in  the  manufacturer's 
estimation,  the  same  acts  might  be  done 
for  all  configurations,  and  no  additional 
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any  other  relevant  information, 
including  test  data. 

(c)  For  the  purpose  of  this  section, 
noise  emissions  are  to  be  measured  by 
the  appropriate  test  procedure 


all  material  aspects  with  respect  to  the 
parameters  listed  in  §  205.168  of  this 
subpart. 

(2)  "Exhaust  header  pipe"  means  any 
tube  of  constant  diameter  which 


(ii)  Systems  designed  and  marketed 
for  street  motorcycles  that  meet  the 
definition  of  §  205.151(a)(2)(ii)  (moped- 
type  street  motorcycles): 


A,\iiatnhie>fi 
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acts  would  be  done  on  any  one  or  more 
configurations,  then  the  manufacturer 
may  submit  one  list  to  cover  his  entire 
product  line.  The  manufacturer  must 
state  his  estimate,  wherever  possible,  of 
the  amount  of  increase  in  noise  level 
each  act  may  cause. 

(b)  The  above  information  must  be 
submitted  to  the  Administrator  within 
adequate  time  prior  to  the  introduction 
into  commerce  of  each  configuration  to 
allow  for  the  development  and  printing 
of  tampering  lists,  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  On  the  basis  of  the  above 
information,  the  Administrator  will 
develop  a  list  of  acts  which,  in  his 
judgment,  constitute  the  removal  or 
rendering  totally  or  partially 
inoperative,  other  than  for  purposes  of 
maintenance,  repair,  or  replacement,  of 
noise  control  devices  or  elements  of 
design  of  the  vehicle.  This  list  will  be 
provided  to  the  manufacturer  by  the 
Administrator  within  30  days  of  the  date 
on  which  the  information  required  in 
paragraph  (a)  of  this  section  is  received 
by  the  Administrator,  The  list  must  be 
included  in  the  statement  to  the  ultimate 
purchaser  as  required  by  paragraph 
(d)(2)  of  this  section.  If  the  list  is  not 
provided  by  the  Administrator  within  30 
days  of  the  date  on  which  the 
information  required  in  paragraph  (a)  of 
this  section  is  submitted,  the 
manufacturer  shall  include  only  the 
statement  in  paragraph  (d)(1)  of  this 
section  until  such  time  as  the  owner's 
manual  is  reprinted  for  other  purposes. 

(d)  The  manufacturer  shall  include  in 
the  owner's  manual  the  following 
information: 

(1)  The  statement: 

TAMPERING  WITH  NOISE  CONTROL 
SYSTEM  PROHIBITED:  Federal  law  prohibits 
the  following  acts  or  the  causing  thereof:  (1) 
The  removal  or  rendering  inoperative  by  any 
person  other  than  for  purposes  of 
maintenance,  repair,  or  replacement,  of  any 
device  or  element  of  design  incorporated  into 
any  new  vehicle  for  the  purpose  of  noise 
control  prior  to  its  sale  or  delivery  to  the 
ultimate  purchaser  or  while  it  is  in  use,  or  (2) 
the  use  of  the  vehicle  after  such  device  or 
element  of  design  has  been  removed  or 
rendered  inoperative  by  any  person. 

(2)  The  statement: 

AMONG  THOSE  ACTS  PRESUMED  TO 
CONSTITUTE  TAMPERING  ARE  THE 
ACTS  LISTED  BELOW 

Immediately  following  this  statement, 
the  manufacturer  must  include  the  list 
developed  by  the  Administrator  under 
paragraph  (c)  of  this  section. 

(e)  Any  act  included  hi-^he  list 
prepared  pursuant  to  paragraph  (c)  of 
this  section  is  presumed  to  constitute 
tampering:  however,  in  any  case  in 
which  a  presumed  act  of  tampering  has 


been  committed  and  it  can  be  shown 
that  such  act  resulted  in  no  increase  in 
the  noise  level  of  the  vehicle  or  that  the 
vehicle  still  meets  the  noise  emission 
standard  of  §  205.152.  the  act  will  not 
constitute  tampering. 

(f)  The  provisions  of  tliis  section  are 
not  intended  to  preclude  any  State  or 
local  jurisdiction  from  adopting  and 
enforcing  its  own  prohibitions  against 
the  removal  or  rendering  inoperative  of 
noise  control  systems  on  vehicles 
subject  to  this  part 

(g)  All  information  required  by  this 
section  to  be  furnished  to  the 
Administrator  must  be  sent  to  the 
following  address:  Director,  Noise  and 
Radiation  Enforcement  Division  (EN- 
387).  U.S.  Environmental  Protection 
Agency.  Washington.  D.C.  20460. 

(Sees.  10, 13  of  the  Noise  Control  Act  (42 
U.S.C.  4909,  4912)) 

§  205. 162-3    Instruction  for  maintenance, 
use,  and  repair. 

(a)(1)  The  manufacturer  must  provide 
to  the  purchaser  of  each  vehicle  covered 
by  this  subpart  written  instructions  for 
the  proper  maintenance,  use,  and  repair 
of  the  vehicle  in  order  to  provide 
reasonable  assurance  of  the  elimination 
or  minimization  of  noise  emission 
degradation  throughout  the  life  of  the 
vehicle. 

(2)  The  purpose  of  the  instructions  is 
to  inform  purchasers  and  mechanics  of 
the  acts  necessary  to  reasonably  assure 
that  degradation  of  noise  emission  level 
is  eliminated  or  minimized  during  the 
life  of  the  vehicle.  Manufacturers  shall 
prepare  the  instructions  with  this 
purpose  in  mind.  The  instructions  shall 
be  clear  and.  to  the  extent  practicable, 
written  in  non-technical  language. 

(3)  The  instructions  must  not  be  used 
to  secure  an  unfair  competitive 
advantage.  They  shall  not  restrict 
replacement  equipment  to  original 
equipment  or  restrict  service  to  dealer 
service  unless  such  manufacturer  makes 
public  the  performance  specifications  on 
such  equipment. 

(b)  For  the  purpose  of  encouraging 
proper  maintenance,  the  manufacturer 
must  provide  a  record  or  log  book  which 
shall  contain  a  schedule  for  the 
performance  of  all  required  noise 
emission  control  maintenance.  Space 
must  be  provided  in  this  record  book  so 
that  the  purchaser  can  note  what 
maintenance  was  done,  by  whom, 
where,  and  when. 

(c)  Not  later  than  the  date  of 
submission  of  the  production 
verification  report  required  by 

§  205.157^.  the  manufacturer  must 
submit  to  the  Administrator  two  (2) 
copies  of  the  maintenance  instructions 


(including  the  record  book]  required  by 
paragraphs  (a)  and  (b)  of  this  section. 

(d)(1)  The  Administrator  will  require 
modifications  to  the  instructions  if  they 
do  not  meet  the  requirements  of 
paragraph  (a)  of  this  section. 

(2)  The  manufacturer  may  file  a 
petition  for  review  of  such 
modifications. 

(3)  The  manufacturer's  proposed 
instructions  must  be  provided  to  the 
consumer  pursuant  to  §  205.162-3{a)(l) 
pending  review  of  the  proposed 
instructions  by  the  Agency. 

(e)  Information  required  to  be 
submitted  to  the  Administrator  pursuant 
to  this  section  shall  be  sent  to  the 
following  address:  Director.  Noise  and 
Radiation  Enforcement  Division  (EN- 
387),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.aC 

4912)) 

§  205.162-4    Retention  of  durability 
recorc^s. 

(a)  Each  manufacturer  reponsible  for 
compliance  with  the  standards  specified 
in  §  205.152  must  establish  and  maintain 
records  for  each  vehicle  configuration 
containing  the  information  upon  which 
the  manufacturer  relied  in  determining 
that  the  products  will  meet  the 
standards  throughout  the  acoustical 
assurance  period. 

(b)  The  records  may  include,  but  need 
not  be  limited  to,  the  following: 

(1)  Durability  data  and  actual  noise 
testing  on  critical  noise  producing  or 
attenuating  components, 

(2)  Noise  level  deterioration  curves  on 
the  entire  vehicle, 

(3)  Data  from  products  in  actual  use. 
or 

(4)  Engineering  judgment. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C 
4912)) 

§205.163    Recall  of  noncomplying 
motorcycles;  relabeling  of  mislabeled 
motorcycles. 

(a)  Pursuant  to  section  11(d)(1)  of  the 
Act,  the  Administrator  may  issue  an 
order  to  the  manufacturer  to  recall, 
repair,  modify,  or  relabel  any  vehicles 
distributed  in  commerce  which  are  not 
in  compliance  with  this  subpart. 

(b)  A  recall  order  issued  under  this 
section  shall  be  based  upon  a 
determination  by  the  Administrator  that 
vehicles  of  a  specified  category. 
configuration,  or  class  which  do  not 
conform  to  the  regulations  or  are 
improperly  labeled  have  been 
distributed  in  commerce.  This 
determination  may  be  based  on:  (1)  A 
technical  analysis  of  the  noise  emission 
characteristics  of  the  category, 
configuration,  or  class  in  question:  or  (2) 
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of  Subpart  D  of  this  part,  and  when  both 
the  motorcycle  and  the  exhaust  system 
a.'-e  properly  maintained  and  used,  they 
will  not  cause  that  motorcycle  to 
produce  noise  emissions  in  excess  of  the 
levels  specified  in  subparagraph  (21  of 


identify  all  those  test  exhaust  systems 
which  would  not  comply  with  the  noise 
emission  standards  prescribed  in 
§  205.166  when  tested  in  accordance 
with  the  measurement  methodology 
specified  in  Appendix  I  After  approval 


production  verification  of  a  category 
impossible  and  if  the  following 
conditions  are  met: 

(i)  The  manufacturer  performs  the 
tests  required  under  paragraphs  (b)  or 
(c)  of  this  section  on  such  category  as 
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any  other  relevant  information, 
including  test  data. 

(c)  For  the  purpose  of  this  section, 
noise  emissions  are  to  be  measured  by 
the  appropriate  test  procedure 
prescribed  in  Appendix  I  prior  to  sale  or 
any  other  test  which  has  been 
demonstrated  to  correlate  with  the 
prescribed  test  procedure  in  accordance 
with  §  205.154. 

(d)  Any  order  to  recall  shall  be  issued 
only  after  notice  and  an  opportunity  for 
a  hearing. 

(e)  All  cost,  including  labor  and  parts, 
associated  with  the  recall  and  repair  or 
modification  of  noncomplying  vehicles 
and  relabeling  of  mislabeled  vehicles 
under  this  section  shall  be  borne  by  the 
manufacturer. 

(f)  This  section  shall  not  limit  the 
discretion  of  the  Administrator  to  take 
any  other  actions  which  are  authorized 
by  the  Act. 

(Sec.  11  of  the  Noise  Control  Act  (42  U.S.C. 
4910)) 

Subpart  E— Motorcycle  Exhaust 
Systems 

§205.164    Applicability. 

(a)  Except  as  otherwise  provided  in 
these  regulations,  the  provisions  of  this 
■uibpart  apply  to  any  motorcycle 

! '"placement  exhaust  system  or 

■  motorcycle  replacement  exhaust  system 
jmponenf  which: 

(1)  Meets  the  definition  of  the  term 

■  new  product"  in  the  Act;  and 

(2)  Is  designed  and  marketed  for  use 
on  any  motorcycle  subject  to  the 
provisions  of  Subpart  D  of  this  part. 

(b)  The  provisions  of  §  205.169 
additionally  apply  to  the  motorcycle 
exhaust  systems  originally  installed  on 
vehicles  subject  to  the  requirements  of 
Subpart  D  of  this  part. 

(c)The  provisions  of  §  205.169(d)(3) 
additionally  apply  to  motorcycle 
replacement  exhaust  systems 
manufactured  after  January  1, 1983  that 
are  designed  and  marketed  for  use  on 
motorcycles  manufactured  before 
January  1, 1983. 

(d)  Except  as  provided  for  in 

§  205.169,  the  provisions  of  this  subpart 
do  not  apply  to  exhaust  systems  which 
are  designed  and  marketed  solely  for 
use  on  competition  motorcycles  as 
defined  in  §  205.151(a)(3). 

(e)  The  provisions  of  the  subpart  do 
not  apply  to  exhaust  header  pipes  sold 
as  separate  products. 

§205.165    Definitions. 

(a)  As  used  in  this  subpart,  all  terms 
not  defined  herein  have  the  meaning 
given  them  in  subpart  D  or  in  the  Act. 

(1)  "Category"  means  a  group  of 
exhaust  systems  which  are  identical  in 


all  material  aspects  with  respect  to  the 
parameters  listed  in  §  205.168  of  this 
subpart. 

(2)  "Exhaust  header  pipe"  means  any 
tube  of  constant  diameter  which 
conducts  exhaust  gas  from  an  engine 
exhaust  port  to  other  exhaust  system 
components  which  provide  noise 
attenuation.  Tubes  with  cross 
connections  or  internal  baffling  are  not 
considered  to  be  "exhaust  header 
pipes." 

(3)  "Failing  exhaust  system"  means 
that,  when  installed  on  any  Federally 
regulated  motorcycle  for  which  it  is 
designed  and  marketed,  that  motorcycle 
and  exhaust  system  exceed  the 
applicable  standards, 

(4)  "Federally  regulated  motorcycle" 
means,  for  the  purpose  of  this  subpart, 
any  motorcyle  subject  to  the  noise 
standards  of  Subpart  D  of  this  part, 

(5)  "Federal  standards"  means,  for  the 
purpose  of  this  subpart,  the  standards 
specified  in  §  205.152(a)(1),  (2)  and  (3). 

(6)  "Production  verification  exhaust 
system"  means  any  exhaust  system 
selected  for  testing,  tested  or  verified 
pursuant  to  the  production  verification 
requirements  of  this  subpart. 

(7)  "Stock  configuration"  means  that 
no  modifications  have  been  made  to  the 
orginal  equipment  motorcycle  that 
would  affect  the  noise  emissions  of  the 
vehicle  when  measured  according  to  the 
acceleration  test  procedure. 

(8)  "Test  exhaust  system"  means  an 
exhaust  system  in  a  Selective 
Enforcement  Audit  test  sample  or  a 
production  verification  system. 

(b)  [Reserved] 

§205.166    Noise  emission  standards. 

(a)  Noise  emission  standards.  (1) 
Exhaust  systems  and  exhaust  system 
components  that  are  designed  and 
marketed  for  use  on  any  Federally 
regulated  street  motorcycle  of  the 
following  and  subsequent  model  years 
must  be  designed  and  built  so  that  when 
installed  on  any  such  motorcycle  which 
is  in  compliance  with  the  requirements 
of  Subpart  D  of  this  part,  they  will  not 
cause  that  motorcycle  to  produce  noise 
emissions  in  excess  of  the  levels 
indicated: 

(i)  Systems  designed  and  marketed  for 
use  on  street  motorcycles  other  than 
those  that  meet  the  definition  of 
§  205.151(a)(2)[ii): 


(ii)  Systems  designed  and  marketed 
for  street  motorcycles  that  meet  the 
definition  of  §  205.151(a)(2)(ii)  (moped- 
type  street  motorcycles): 


Motorcycle  model  year 


A-weighled 

noise  level 

(dB) 


(A)  1983 


70 


(2)  Exhaust  systems  and  exhaust 
system  components  that  are  designed 
and  marketed  for  use  on  any  Federally 
regulated  off-road  motorcycle  of  the 
following  and  subsequent  model  years 
must  be  designed  and  built  so  that,  at 
the  time  of  sale,  when  installed  on  any 
such  motorcycle  which  is  in  compliance 
with  the  requirements  of  Subpart  D  of 
this  part,  they  will  not  cause  that 
motorcycle  to  produce  noise  emissions 
in  excess  of  the  levels  indicated: 

(i)  Systems  designed  and  marketed  for 
use  on  off-road  motorcycles  with  engine 
displacements  of  170  cc  and  lower: 


Motorcycle  model  year 


A-weighted 

noise  level 

(dB) 


(A)  1983. 

(B)  1986 


83 
80 


(ii)  Systems  designed  and  marketed 
for  use  on  off-road  motorcycles  with 
engine  displacements  greater  than 
170  cc: 


Motorcycle  model  year 

A-weighted 

noise  level 

(dB) 

(A)  1983., 

86 

(B)  1986 

8? 

Motorcycle  model  year 

A-weighted 

noise  level 

(dB) 

(A)  1983  . 

(B)  1986  . 

83 

80 

(3)  Exhaust  systems  and  exhaust 
system  components  that  are  designed 
and  marketed  for  use  on  any  Federally 
regulated  street  motorcycle  shall  be 
designed  and  built  so  that,  when 
installed  on  any  such  motorcycle  which 
is  in  compliance  with  the  requirements 
of  Subpart  D  of  this  part,  anti  when  both 
the  motorcycle  and  the  exhaust  system 
are  properly  maintained  and  used,  they 
will  not  cause  that  motorcycle  to 
produce  noise  emissions  in  excess  of  the 
levels  specified  in  subparagraph  (1)  of 
this  paragraph,  for  an  Acoustical 
Assurance  Period  of  one  year  or  a 
distance  of  6000  km  (3729  mi)  after  the 
time  of  sale  to  the  ultimate  purchaser, 
whichever  occurs  first. 

(4)  Exhaust  systems  and  exhaust 
system  components  that  are  designed 
and  marketed  for  use  on  any  Federally 
regulated  off-road  motorcycle  must  be 
designed  and  built  so  that,  when 
installed  on  any  such  motorcycle  which 
is  in  compliance  with  the  requirements 


of  Subpart  D  of  this  part,  and  when  both 
the  motorcycle  and  the  exhaust  system 
are  properly  maintained  and  used,  they 
will  not  cause  that  motorcycle  to 
produce  noise  emissions  in  excess  of  the 
levels  specified  in  subparagraph  (2)  of 
this  paragraph,  for  an  Acoustical 
Assurance  Period  of  one  year  or  a 
distance  of  3000  km  (1865  mi)  after  the 
time  of  sdle  to  the  ultimate  purchaser, 
whichever  occurs  first. 

(3)  At  the  time  of  sale  to  the  ultimate 
purchaser  all  products  must  comply  with 
the  standards  set  forth  in  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(b)  Measuremept  procedure.  (l)(i)  Ihe 
stiindards  set  forth  in  paragraph  (a)  of 
this  section  refer  to  the  noise  emissions 
as  measured  in  accordance  with  the 
measurement  methodology  specified  in 
Appendix  I-l  for  all  motorcycles  except 
those  street  motorcycles  meeting  the 
definition  of  §  2u5.151(a)[2)(ii).  Exhaust 
systems  which  alter  a  motorcycle's 
maximum  rated  RPM  shall  be  tested 
usins  the  unmodified  motorcycle's 
maximum  rated  RPM  to  determine 
closing  RPM  or  test  RPM. 

(ii)  The  standards  set  forth  in 
paragraph  (a)  of  this  section  for  street 
motorcycles  meeting  the  definition  of 
§  205.151(a)(2)(ii)  (moped-type  street 
motorcycles)  refer  to  noise  emissions 
measured  in  accordance  with  the 
measurement  methodology  specified  in 
Appendix  1-2, 

(2}  Exhaust  system  components  sold 
as  separate  products  shall  be  tested  as 
part  of  a  system  made  up  of  that  part 
and  original  equipment  components  to 
complete  the  system. 

(3)  Exhaust  system  components  sold 
as  separate  products  which  are 
incompatible  with  original  equipment 
components  necessary  to  make  a 
complete  exhaust  system,  or  which 
would  not  meet  standards  as  prescribed 
in  this  subpart  in  such  configuration, 
may  be  tested  with  non-original 
equipment  components  provided  that 
the  provisions  of  §  205.169(e)(l)(ii)(B) 
are  carried  out. 

(Sec.  10  of  the  Noise  Control  Act  (42  U.S.C. 
49091) 

§  205.167    Consideration  of  alternative  test 
procedures. 

The  Administrator  may  approve 
applications  from  manufacturers  of 
original  equipment  and  replacement 
exhaust  systems  for  the  approval  of  test 
procedures  which  differ  from  those 
contained  in  this  subpart  so  long  as  the 
alternative  procedures  have  been 
demonstrated  to  correlate  with  the 
prescribed  procedure.  To  be  acceptable, 
alternative  test  procedures  must  be  such 
that  the  test  results  obtained  will 


identify  all  those  test  exhaust  systems 
which  would  not  comply  with  the  noise 
emission  standards  prescribed  in 
§  205.166  when  tested  in  accordance 
with  the  measurement  methodology 
specified  in  Appendix  I  After  approval 
by  the  Administrator,  testing  conducted 
by  manufacturers  using  alternative  test 
procedures  may  be  accepted  by  the 
Administrator  for  all  purposes  including, 
bu!  not  limited  to  production 
\  erificdtion  testing  and  selective 
enforcement  audit  testing. 

§205.168    Production  verification. 

§205.168-1    General  requirements. 

(aj  Each  manufacturer  of  motorcycle 
exhau.st  systems  manufactured  for 
Federally  regulated  motorcycles  and 
distributed  in  romrr.erce  in  the  United 
States  which  are  subject  to  the  noise 
emission  standards  prescribed  in  this 
subpart  and  not  exempted  in 
accordance  with  Subpart  A.  §  205.5: 

(1)  Must  verify  each  exhaust  system  in 
accoidance  with  the  production 
verification  procedures  described  in  this 
subpart; 

(2)  Must  submit  a  production 
verification  report,  as  requi.-ed  by 
§  205.1B&-3  of  this  subpart; 

(3)  Must  label  each  exhaust  system  in 
accordance  with  the  requirements  of 

§  205.169  of  this  subpart;  and 

(4)  Must  only  manufacture  exhaust ' 
systems  which  conform  to  the 
applicable  noise  emission  standard 
established  in  §  205.166  of  this 
regulation  when  installed  on  any 
Federally  regulated  m.otorcycle  for 
vvhic;h  it  has  been  designed  and 
marketed. 

(b)  The  manufacturer  who  is  required 
to  conduct  product  verification  testing  to 
demonstrate  compliance  with  a 
particular  standard  must  satisfy  all 
other  provisions  of  this  subpart 
applicable  to  that  standard,  including, 
but  not  limited  to.  record  keeping, 
reporting,  and  in-use  requirements. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912J) 

§  205.168-2    Production  verification 
procedures. 

(a)(1)  Prior  to  distribution  into 
commerce  of  exhaust  systems  of  a 
specific  category,  the  manufacturer  of 
the  exhaust  system  shall  verify  the 
category  in  accordance  with  this 
subpart. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  the  manufacturer  may 
distribute  in  commerce  exhaust  systems 
of  that  category  for  up  to  90  days  if 
weather  or  other  conditions  beyond  the 
control  of  the  manufacturer  make 


production  verification  of  a  category 

impossible  and  if  the  following 
conditions  are  met: 

(i)  The  manufacturer  performs  the 
tests  required  under  paragraphs  (b)  or 
(c)  of  this  section  on  such  category  as 
soon  as  conditions  permit; 

(li)  The  manufacturer  maintains 
records  of  the  conditions  which  make 
production  verification  impossible:  and, 

(iii)  If  on  the  45th  day  following 
distribution  in  commerce  of  exhaust 
systems  of  that  category,  the 
manufacturer  has  not  performed  the 
tests  required  by  paragraphs  (b)  or  (c)  of 
this  section,  the  manufacturer  within  5 
days  notifies  the  Administrator  in 
writing  that  such  exhaust  s\slems  have 
been  distributed  in  commerce  and 
provides  to  the  .Adm.inistrator 
documentation  of  the  conditions  which 
have  made  production  verification 
impossible. 

(3)  At  any  time  following  receipt  of 
notice  under  paragraph  (a){2)(iii)  of  this 
section  with  respect  to  a  category,  the 
Administrator  may  require  that  the 
manufacturer  ship  test  exhaust  systems 
to  an  EPA  test  facility  for  the  required 
production  verification  testing. 

(b)  The  production  verification 
requirements  for  each  exhaust  system 
category  consist  of: 

(1)  Testing  in  accordance  with 
§  205,168-8  of  an  exhaust  system 
selected  in  accordance  with  §  205.168-4; 

(2)  Compliance  of  the  test  exhaust 
system  on  a  motorcycle  for  which  it  is 
marketed  with  the  applicable  standard 
when  tested  in  accordance  with 
Appendix  I;  and 

(3)  Submission  of  a  production 
verification  report  pursuant  to 

§  205,168-3. 

(c)  A  manufacturer  is  required  to 
verify  all  categories  of  exhaust  systems 
within  his  product  line  for  each  class  of 
Federally  regulated  motorcycle  for 
which  it  is  designed  and  marketed.  A 
category  of  a  replacement  exhaust 
system  is  defined  by  a  separate 
combination  of  at  least  the  following 
parameters: 

(1)  Muffier/Silencer:  (i)  Volume;  (ii) 
type  of  absorption  material:  (iii)  amount 
of  absorption  material;  (iv)  length;  (v) 
diameter;  (vi)  directional  flow  of 
exhaust  gas;  (vii)  interior  construction; 
(viii)  shell  and  inner  construction 
material;  (ix)  number  of  header  pipes 
entering  muffler,  and  (x)  specific 
motorcycle  application. 

(2)  Expansion  Chamber  (i)  Volume; 
(ii)  diameter;  (iii)  construction  material; 
(iv)  directional  fiow  of  exhaust  gas;  (v) 
length;  and  (vi)  specific  motorcycle 
application. 
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(3)  Spark  Arrestors:  (i)  Volume;  (ii) 
construction  material;  (iii)  direcfional 
flow  of  exhaust  gas;  (iv)  length;  (v) 
diameter;  and  (vi)  specific  motorcycle 
application. 

(4)  Other  Exhaust  System 


used  to  conduct  testing  pursuant  to  this 
subpart.  A  test  facility  that  has  been 
described  in  a  previous  submission 
under  this  subpart  need  not  be 
described  again  but  must  be  identified 
as  such. 


accurate.  I  am  aware  of  the  penalties 
associated  with  violations  of  the  Noise 
Control  Act  of  1972  and  the  regulations 
thereunder,  (authorized  representative). " 

(c)  Where  a  manufacturer  elects  to 
submit  separate  production  verification 


or  (3)  are  approved  in  advance  by  the 
Administrator. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C 
4912)) 

§  205.168-6    Tesf  motorcycle  selection. 


specified  in  Appendix  I  with  his  exhaust 
system  installed  in  place  of  the  original 
equipment  exhaust  system.  Exhaust 
system  components  sold  as  separate 
products  shall  be  tested  as  provided  in 
§  205.168-2(d). 


level  to  increase,  and  when  the  new 
model  motorcycle  has  not  been  changed 
with  respect  to  its  noise  control 
elements  such  that  its  noise  level 
increases. 

(2)  Production  verification  of  each 
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(3)  Spark  Arrestors;  (i)  Volume;  (ii) 
construction  material:  (iii)  directional 
flow  of  exhaust  gas;  (iv)  length;  (v) 
diameter;  and  (vi)  specific  motorcycle 
application. 

(4)  Other  Exhaust  System 
Components:  (i)  Volume;  (ii)  shape;  (iii) 
length;  (iv)  diameter;  (v)  material:  (vi) 
directional  flow  of  exhaust  gas;  and  (vii) 
specific  motorcycle  application. 

(d)  Exhaust  system  components  sold 
as  separate  products  shall  be  tested 
pursuant  to  §  205.166(b). 

(e)  Original  equipment  exhaust 
systems  that  are  also  sold  as 
replacement  systems  for  the  same 
motorcycle  configuration  need  not  be 
tested  under  this  subpart  if  they  have 
been  tested  or  represented  in  a  test 
report  under  Subpart  D  of  this  part. 

(f)  A  manufacturer  has  the  following 
alternatives  if  any  test  exhaust  system  is 
determined  to  not  be  in  compliance  with 
applicable  standards: 

(1)  Delete  the  category  from  the 
production  verification  report. 
Categories  so  deleted  may  be  included 
in  a  later  report  under  §  205.168-3. 

(2)  Modify  the  test  exhaust  system 
and  demonstrate  by  testing  that  it  meets 
applicable  standards.  All  modifications 
and  lest  results  must  be  reported  in  the 
production  verification  report.  The 
manufacturer  must  modify  all 
production  exhaust  systems  of  the  same 
category  in  the  same  manner  as  the  test 
exhaust  system  before  distribution  in 
commerce. 

(g)  Upon  request  by  the  Director  of  the 
Noise  and  Radiation  Enforcement 
Division,  the  manufacturer  shall  notify 
!he  Director  of  any  production 
verification  testing  scheduled  by  the 
manufacturer  pursuant  to  this  section  so 
that  EPA  Enforcement  Officers  or  other 
employees  of  the  Agency  may  be 
uresent  to  monitor  or  conduct  the  testing 
m  lieu  of  the  manufacturer. 

ISec.  13  of  the  Noise  Control  Act  |42  U.S.C. 

mz)) 

§  205.168-3    Production  verification  report; 
required  data. 

(a)  Before  distribution  in  commerce  of 
any  product  lo  which  this  regulation 
applies,  the  manufacturer  must  submit  a 
production  verification  report  to  the 
Director,  Noise  and  Radiation 
Enforcement  Division  (EN-387).  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C.  20460. 

(b)  The  report  must  be  signed  by  an 
authorized  representative  of  the 
manufacturer  and  must  include  the 
following: 

(1)  The  name,  location,  and 
description  of  the  manufacturer's  noise 
emission  test  facilities  which  meet  the 
specifications  of  Appendix  I  and  are 


used  to  conduct  testing  pursuant  to  this 
subpart.  A  test  facility  that  has  been 
described  in  a  previous  submission 
under  this  subpart  need  not  be 
described  again  but  must  be  identified 
as  such. 

(2)  A  description  of  all  exhaust  system 
categories  to  be  distributed  in  commerce 
by  the  manufacturer  (including  those 
exhaust  systems  not  intended  for  use  on 
Federally-regulated  motorcycles), 
including  the  part  number  for  each 
exhaust  system  category  that  is 
designed  and  marketed  for  a  P'ederally 
regulated  motorcycle.  The  manufacturer 
may  satisfy  the  exhaust  system 
description  requirements  of  this 
paragraph  by  submitting  as  part  of  the 
production  verification  report  a  copy  of 
his  sales  literature  that  describes  his 
product  line  (by  part  number]  including 
options,  provided,  that  this  literature  is 
supplemented  with  any  additional 
information  necessary  to  fulfill  the 
requirements  of  this  section. 

(3)  The  following  information  for  each 
noise  emission  test  conducted: 

(i)  The  individual  record  for  the  test 
vehicles  required  by  §  205.172(a)(2)  for 
all  official  tests  conducted  in 
accordance  with  §  205.168-8  including, 
for  each  invalid  test,  the  reason  for 
invalidation: 

(ii)  A  complete  description  of  any 
preparation,  maintenance,  or  testing 
which  could  affect  the  noise  emissions 
of  test  motorcycles,  and  which  was 
performed  on  the  test  motorcycle  or  the 
test  exhaust  system  and  will  not  be 
performed  on  all  other  production 
vehicles  or  exhaust  systems;  and 

(iii)  The  reason  for  replacement, 
where  a  substitute  exhaust  system  or 
replacement  motorcycle  was  necessary, 
and  test  results,  if  any,  for  substitute 
exhaust  systems  and  replaced 
motorcycles. 

(4)  A  complete  description  of  the 
sound  data  acquisition  system  if  other 
than  those  specified  in  Appendix  I. 

(5)  For  each  category  subject  to  the 
noise  emission  standards  of  §  205.166,  a 
sample  of  the  completed  label  which  is 
required  under  §  205.169  of  this  Subpart. 
The  label  must  contain  for  each  category 
the  information  which  is  required  by 

§  205.169(e)(1). 

(6)  The  following  statement  and 
endorsement: 

"This  report  is  subnuilcd  pursiiHnl  (o 
Siu:lion  8  .ind  Section  1.3  of  the  Noise  Control 
,\ct  of  1972.  Tu  the  best  of  (compciny  nume) 
knowledge,  iill  testing  for  vvhicli  (lata  are 
reported  here  was  conducted  in  strict 
conformance  with  applicable  regulations 
under  40  CKR  Part  20,')  ft  scq..  all  the  data 
repoifi.'d  here  are  a  true  and  accurate 
representation  of  such  testing  ,nd  all  other 
information  reported  here  is  true  and 


accurate.  I  am  aware  of  the  penahies 
associated  with  violations  of  the  Noise 
Control  Act  of  1972  and  the  regulations 
thereunder,  (authorized  representative)." 

(c)  Where  a  manufacturer  elects  to 
submit  separate  production  verification 
reports  for  portions  of  his  product  line 
as  provided  in  paragraph  (a)  of  this 
section,  information  provided  in 
previous  reports  need  not  be 
resubmitted.  Information  necessary  to 
update  or  make  current  previously 
submitted  information  must  be 
submitted. 

(d)  Any  change  with  respect  to 
information  reported  under  this  section 
must  be  reported  as  soon  as  the 
information  becomes  available, 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.168    Test  extiaust  system  selection. 

(a)  A  test  exhaust  system  for  which 
production  verification  testing  is 
lequired  by  §  205.168-2  must  be 
assembled  using  the  manufacturer's 
normal  production  processes  and 
intended  for  distribution  in  commerce. 

(b)  For  purposes  of  this  section  and 
205.168-5,  prescribed  manufacturing  and 
inspection  procedures  include  quality 
control  testing  and  assembly  procedures 
normally  performed  by  the  manufacturer 
on  like  products  during  early  protection 
if  the  resulting  testing  is  not  biased  by 
this  procedure. 

(Sec.  13  of  the  Noise  Control  Act  [42  U.S.C. 
4909.  4912)) 

§205.168-5    Test  exhaust  system 
preparation. 

(a)  Before  the  official  test,  the  test 
exhaust  system  selected  in  accordance 
with  §  205.168-4  must  not  be  prepared, 
tested,  modified,  adjusted,  or 
maintained  in  any  manner  unless  such 
preparation,  tests,  modifications, 
adjustments  or  maintenance  (1)  are  pari 
of  the  manufacturer's  prescribed 
manufacturing  and  inspection 
procedures  and  are  documented  in  the 
manufacturer's  internal  exhaust  system 
assembly  and  inspection  procedures,  (2) 
are  required  or  permitted  under  this 
subpart,  or  (3)  are  approved  in  advance 
by  the  Administrator. 

(b)  No  quality  control,  quality 
assurance  testing,  assembly  or  selection 
procedures  may  be  used  on  the  exhaust 
system  or  any  portion  of  it,  including 
parts  and  subassemblies,  unless  such 
quality  control,  quality  assurance 
testing,  assembly  or  selection 
procedures  (1)  are  used  normally  during 
the  production  and  assembly  of  all  other 
exhaust  systems  of  the  category  which 
will  be  distributed  in  commerce,  (2)  are 
required  or  permitted  under  this  subpart. 


or  (3)  are  approved  in  advance  by  the 
Administrator. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C 
4912)1 

§  205.168-6    Tesfmotorcycle  selection. 

Test  motorcycles  to  be  used  for 
production  verification  testing  of 
exhaust  systems  must  be  of  the  subject 
class  which  has  been  assembled  using 
the  manufacturer's  normal  production 
processes,  in  stock  conuguration 
including  exhaust  system,  as  sold  or 
offered  for  sale  in  commerce. 

(Sees.  10. 13  of  the  Noise  Control  Act  (42 
use.  4909.  4912)) 

§  205.168-7    Test  motorcycle  preparation. 

(a)  Before  the  official  test,  the  test 
motorcycle  selected  in  accordance  with 
§  205.168-6  must  not  be  prepared,  tested, 
modified,  adjusted,  or  maintained  in  any 
manner  unless  such  preparation,  tests, 
modifications,  adji'Stments  or 
rt'.aintenance  are  part  of  the  original 
equipment  manufacturer's  prescribed 
manufacturing  and  inspection 
procedures,  and  are  documented  in  the 
manufacturer's  internal  motorcycle 
assembly  and  inspection  p.'-ocedures.  or 
(2)  are  required  or  permitted  under  this 
subpart,  or  (3)  are  approved  in-advance 
by  the  Administrator. 

(b)  Equipment  or  fixtures  necessary  to 
conduct  the  test  may  be  installed  on  the 
rr,otorcycie,  if  such  equipment  or 
fixtures  shall  have  no  effect  on  the  noise 
emissions  of  the  motorcycle  as 
determined  by  the  measurement 
methodology. 

(c)  In  the  event  of  a  motorcycle 
malfunction  (i.e..  failure  to  start,  etc.) 
maintenance  that  is  necessary  may  be 
performed  to  enable  the  vehicle  to 
operate  in  a  normal  manner.  This 
maliitenance  must  be  documented  and 
reported  in  the  final  report  prepared  and 
submitted  in  accordance  with  this 
subpart. 

(d)  No  quality  control,  quality 
assurance  testing,  assembly  or  selection 
procedures  may  be  used  on  the  lest 
ve.hicle  or  any  portion  thereof,  including 
parts  and  subassemblies,  that  will  not 
normally  be  used  during  the  production 
and  assembly  of  all  other  motorcycles  of 
that  class  which  will  be  distributed  in 
comm.erce,  unless  such  procedures  are 
required  or  permitted  under  this  subpart 
or  are  approved  in  advance  by  the 
Administrator. 

(Sec  13  of  the  Nclse  Control  Act  (42  U  S.C 
4912)) 

§205.168-8    Testing 

(a)  The  manufacturer  of  the  exhaust 
system  must  conduct  one  valid  lest  in 
accordance  with  the  test  procedure 


specified  in  Appendix  I  with  his  exhaust 
system  installed  in  place  of  the  original 
equipment  exhaust  system.  Exhaust 
system  components  sold  as  separate 
products  shall  be  tested  as  provided  in 
§  205.168-2(d). 

(b)  In  order  to  be  considered  a  passing 
exhaust  system,  the  test  noise  level  must 
not  exceed  the  applicable  standard 

(§  205.166). 

(c)  The  manufacturer  niust  not 
perform  maintenance  on  the  test 
motorcycles  or  test  exhaust  systems 
except  as  provided  for  by  §  205.168-5 
and  §  205.168-7. 

(d)  If  a  motorcycle  or  tejt  replacement 
exhaust  system  is  unable  lo  complete 
the  emission  test,  the  motorcycle  or 
exhaust  system  may  be  substituted.  Any 
substitute  motorcyle  or  exhaust  system 
must  be  a  production  motorcycle  or 
exhaust  system  of  the  same  model  as 
the  motorcycle  or  exhaust  system  that 
was  replaced  and  will  be  subject  to  all 
the  provisions  of  these  regulations.  Any 
replacement  m.ust  be  reported  in  the 
production  verification  report  including 
the  reason  for  the  replacement. 

(e)  If  an  exhaust  system  category  fails 
to  comply  with  the  requirements  of  this 
section  when  tested  in  accordance  with 
the  procedures  specified  in  paragraph 
(a)  of  this  section,  the  m.anufacturer 
must  proceed  in  accordance  with 

§  205.168-2(f)  of  this  subpart. 

(See.  13  of  the  Noise  Control  Aa  {42  U.S.C. 
4912)1 

§  205.168-9    Ctianges  to,  addition  of,  and 
deviation  from  an  exhaust  system  category 
or  motorcycle  class  during  ttie  model  year. 

(a)  Any  change  to  an  exhaust  system 
category  or  motorcycle  class  (see 

§  205.168-2  a.nd  §  205.151]  with  respect 
to  any  of  the  pa.'-ameters  stated  in  those 
respective  sections,  constitutbs  the 
addition  of  a  new  and  separate  category 
or  motorcycle  class  to  the 
manufacturer's  product  line. 

(b)  When  a  manufacturer  introduces  a 
new  category  or  motorcycle  class  to  his 
product  line,  he  must  proceed  in 
accordance  with  §  205.168-2. 

(Sec.  KT  of  the  .Noise  Conrrol  Act  (42  U.S.C. 
4912)) 

§  205. 168-10    Production  verification 
based  on  data  from  previous  model  years. 

(a)(1)  Production  verification  of  each 
category  will  not  be  required  for 
subsequent  m.odel  years  when  the 
manufacturer's  initial  production 
verification  noise  e.mission  level  is  at 
least  2  dB  below  the  noise  emission 
standard  in  effect  for  that  model  year, 
when  the  manufacturer  has  not  changed 
the  noise  control  com.ponents  or 
elements  of  design  used  on  that  category 
which  would  cause  the  noise  emission 


level  to  increase,  and  when  the  new 
model  motorcycle  has  not  been  changed 
with  respect  to  its  noise  control 
elements  such  that  its  noise  level 
increases. 

(2)  Production  verification  of  each 
category  will  be  required  for  those 
model  years  when  the  more  stringent 
noise  emission  standards  become 
effective. 

(b)  For  those  configurations  whose 
initial  PV  noise  emission  level  is  less 
than  2  dB  below  the  standard  in  effect, 
production  verification  will  be  required 
when  production  of  that  configuration 
commences  each  model  year,  except  as 
provided  in  paragraph  (c)  of  this  section 
or  unless  the  Administrator,  upon 
request  by  the  manufacturer,  permits  the 
use  of  production  verification  data  for 
specific  configurations  from  previous 
production  verification  reports. 
Considerations  relevant  to  the 
Administrator's  decision  to  permit 
production  verification  carry-over  on 
these  configurations  may  include,  but 
are  not  limited  to: 

(1)  The  level  of  the  standard  in  effect 
for  the  year  in  question; 

(2)  Performance  based  on  production 
verification  data  for  previous  years; 

(3)  Performance  based  on  data 
obtained  from  selective  enforcem.ent 
testing  during  previous  years; 

(4)  The  number  and  type  of  changes  in 
the  design  of  noise  control  features 
incorporated  in  the  new  model 
motorcycles  that  could  effect  the  noise 
emission  level; 

(5)  The  number  and  type  of  changes  in 
the  design  of  noise  attenuation  systems 
incorporated  in  the  new  model  exhaust 
systems:  and 

(6)  Any  other  noise  em.ission  test  data 
which  the  manufacturer  m.ay  care  to 
submit, 

(c)  In  succeeding  years  .a 
manufacturer  does  not  have  to  conduct 
production  verification  tests  on  exhaust 
systems  which  he  continues  to 
manufacture  for  regulated  motorcycles 
of  a  previous  model  \ear  and  for  which 
he  has  already  conducted  a  PV  test.  If  a 
manufacturer  makes  a  change  in  the 
design  of  an  exhaust  syste.m  which 
reduces  its  attenuation  and  which  has 
been  verified  for  a  previous  model  year, 
he  must  conduct  a  production 
verification  test  with  respect  to  the 
earlier  model  year  motorcjcles. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)) 

§  206.168-1 1    Order  to  cease  distribution. 

(a)  If  a  category  of  exhaust  syslem.s  is 
found  not  lo  comply  with  this  subpart 
because  it  has  not  been  verified  or 
labeled,  as  required  by  §  205.168-2  and 
§  205.169.  the  Administrator  may  issue 
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an  order  lo  the  manufacturer  lo  cease 
distribution  in  commerce  exhaust 
systems  of  that  category.  This  order  will 
not  be  issued  if  the  manufacturer  has 
made  a  good  faith  attempt  lo  properly 
production  verify  the  category  and  can 


This  (manufacturer's  name)  (type  of 
component)  (serial  number),  when  installed 
with  a  legal  (type  of  component),  meets  EPA 
noise  emission  requirements  of  (noise 
emission  standard)  dBA  for  the  following 
motorcycles:  (list  of  model  specific  codes). 
Installation  of  this  exhaust  system 


manner  in  which  the  Administrator 
conducts  such  tests,  the  EPA  test 
facility,  and  the  test  procedures 
employed  will  be  based  upon  good 
engineering  practice  and  meet  or  exceed 
the  requirements  of  Appendix  I. 

^?^  If  thp  Administrator  soecifies  that 
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determination  and  the  reasons 
underlying  it  with  regard  to  the 
requdlification  of  the  test  facility. 

(c)  The  Administrator  will  assume  all 
re.isonable  costs  associated  with 
shiumenl  of  exhaust  systems  lo  the 


(c)  The  test  request  will  specify  the 
e.xhaust  system  category,  model  and 
model  year  of  motorcycle  selected  for 
testing,  the  manufacturer's  plant  or 
storage  facility  from  which  the  exhaust 
systems  must  be  selected,  the  method  of 


(3)  The  manufacturer  is  allowed  24 
hours  to  ship  exhaust  systems  from  a 
sample  from  the  assembly  plant  to  the 
testing  facility  if  the  facility  is  not 
located  at  the  plant  or  in  close  proximity 
to  the  plant.  The  Administrator  may 
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an  order  to  the  manufacturer  to  cease 
distribution  in  commerce  exhaust 
systems  of  that  category.  This  order  will 
not  be  issued  if  the  manufacturer  has 
made  a  good  faith  attempt  to  properly 
production  verify  the  category  and  can 
establish  such  good  faith. 

(b)  Any  such  order  shall  be  issued 
after  notice  and  opportunity  for  a 
hearing  which  will  be  held  in 
accordance  with  title  5  U.S.C.  554. 

(Sec.  11  of  the  Noise  Control  Art  (42  U.S.C. 
4910)) 

§205.169    Labeling  requirements. 

(a)  The  manufacturer  of  any  product 
(including  the  manufacturer  of  newly 
produced  motorcyclos)  subject  to 
production  verification  requirements  of 
this  subpart  must,  at  the  time  of 
manufacture,  affix  a  permanent,  legible 
label,  or  mark  of  the  type  and  in  the 
manner  described  below,  containing  the 
information  provided  below,  to  all  such 
exhaust  systems  or  exhaust  system 
components  to  be  distributed  in 
commerce. 

(b)  The  labels  or  marks  shall  be 
affixed  in  such  a  manner  that  they 
cannot  be  removed  without  destroying 
or  defacing  them,  and  must  not  be 
applied  to  any  part  which  is  easily 
detached  from  such  product. 

(c)  The  label  or  mark  shall  be  in  a 
readily  visible  position  when  the 
exhaust  system  or  exhaust  system 
component  is  instFilled  on  all 
motorcycles  for  which  it  is  designed  and 
marketed. 

(d)  All  required  language  shall  be 
lettered  in  the  English  language  in  block 
letters  and  numerals  in  a  color  that 
contrasts  with  its  background. 

(e)  The  label  or  mark  must  contain  the 
following  information: 

(1)  For  exhaust  systems  subject  to  the 
noise  emission  standards  of  §  205.166: 

(i)  The  label  heading:  Motoicycle 
1.        Exhaust  System  Noise  Emission  Control 
Information; 

(ii)(A)  For  original  equipment  and 
replacement  exhaust  system,  the 
following  statement: 

This  (iTiHimfacturers  name)  exliausl  system 
(serial  number)  meets  EPA  noise  emission 
requirtmL'nls  of  (noise  emission  standard) 
dBA  for  the  following  motorcycles:  (list  of 
model  specific  codes).  Installation  of  this 
exhaust  system  on  motorcycle  models  not 
spedcified  may  violate  Federal  law. 

(B)  For  exhaust  system  components 
designed  and  marketed  for  molorcycles. 
and  tested  in  accordance  with  §  205.168 
as  a  constituent  of  a  complete  exhaust 
system  comprising  non-original 
equipment  components  (other  than 
itself),  as  provided  for  in  §  205.166(b)(3], 
the  following  statement: 


This  (manufacturer's  name)  (type  of 
component)  (serial  number),  when  installed 
with  a  legal  (type  of  component),  meets  EPA 
noise  emission  requirements  of  (noise 
emission  standard)  dBA  for  the  following 
motorcycles:  (list  of  model  specific  codes). 
installation  of  this  exhaust  system 
components  on  motorcycle  models  not 
specified  may  violate  Federal  law. 

(iii)  The  model  specific  code  must  be 
the  same  as  used  by  the  motorcycle 
manufacturer  and  described  in 
§  205.158(a)(6). 

(2)  For  exhaust  systems  designed 
solely  for  use  on  competition 
motorcycles  (as  defined  by 

§  205.151(a1(3)  and  so  designated  and 
labeled  by  the  manufacturer),  the 
statement: 

This  product  is  designed  for  use  on  closed 
course  competition  motorcycles  only  and 
does  not  conform  to  U.S.  EPA  noise  emission 
standards.  Us^d  on  motorcycles  subject  to 
EPA  noise  regulations  constitutes  tampering 
and  is  a  violation  of  Federal  law  unless  it  can 
be  shown  that  such  use  dors  not  cause  the 
motorrjtle  to  exceed  .ipplicable  Federal 
standards. 

(3)  For  exhaust  systems  designed 
solely  for  use  on  motorcyles 
manijfactured  before  January  1.  1982,  the 
statement: 

This  product  is  designed  for  use  on  pre- 
1982  model  year  motorcycles  only  and  does 
not  conform  to  U.S.  EP.^  noise  emission 
standards.  Use  on  motorcycles  subject  to 
EPA  noise  regulations  constitutes  tampering 
and  is  a  violation  of  Federal  law  unless  it  can 
be  shown  that  such  use  does  not  cause  the 
motorcycle  to  exceed  applicable  Federal 
standards. 

(4)  For  replacement  exhaust  systems 
manufactured  in  the  United  States  solely 
for  use  outside  the  U.S.  and  not 
conforming  to  the  noise  emissions 
standards  of  this  regulation,  the 
statement:  "For  Export  Only." 

(f)  The  manufacturer  must  maintain 
and  provide  to  the  Administrator  upon 
request,  such  records  which  enable  the 
Administrator  to  ascertain  the  month  of 
manufacture. 

(Sees,  10  and  13  of  the  .N'oise  Control  Act  (42 
U.S.C.  4909  and  4912]) 

§  205.170    Testing  by  the  Administrator. 

(a)(1)  In  order  for  the  Administrator  to 
determine  whether  such  exhaust 
systepas  or  j  manufacturer's  test  facility 
conform  lo  applicable  regulations,  the 
Administrator  may  require  that  exhaust 
systems  to  be  tested  pursuant  to  the  Act 
be  submitted  to  him,  at  such  place  and 
lime  as  he  reasonably  designates.  He 
may  designate  the  quantity  of  exhaust 
systems  and  the  duration  of  time  he 
reasonably  requires  for  the  purpose  of 
conducting  tests  in  accordance  with  test 
procedures  described  in  Appendix  1.  The 


manner  in  which  the  Administrator 
conducts  such  tests,  the  EPA  test 
facility,  and  the  test  procedures 
employed  will  be  based  upon  good 
engineering  practice  and  meet  or  exceed 
the  requirements  of  Appendix  I. 

(2)  If  the  Administrator  specifies  that 
he  will  conduct  such  testing  at  the 
manufacturer's  facility,  the 
manufacturer  shall  make  available 
instrumentation  and  equipment  of  the 
type  required  for  test  operators  by  these 
regulations.  The  Administrator  may 
conduct  such  tests  with  his  own 
equipment,  having  specifications  equal 
to  or  exceeding  the  performance 
specifications  of  the  instrumentation 
and  equipment  required  in  these 
regulations. 

(3)  The  manufacturer  may  observe 
tests  conducted  by  the  Administrator 
pursuant  to  this  section  on  exhaust 
systems  produced  by  the  manufacturer 
and  may  copy  the  data  accumulated 
from  such  tests.  The  manufacturer  may 
inspect  any  of  the  exhaust  systems 
before  and  after  testing  by  the 
Administrator. 

(b)(1)  If,  based  on  tests  conducted  by 
the  Administrator  or  on  other  relevant 
information,  the  Administrator 
determines  that  the  test  facility  does  not 
meet  the  requirements  of  Appendix  I  or 
the  requirements  for  an  alternative  test 
procedure  approved  under  §  205.154,  the 
Administrator  will  give  notice  to  the 
manufacturer  in  writing  of  his 
determination  and  the  reasons 
underlying  it, 

(2)  The  manufacturer  may,  at  any  time 
within  15  days  after  receipt  of  a  notice 
issued  under  paragraph  (b)(1)  of  this 
section,  request  a  hearing  conducted  in 
accordance  with  5  U,S.C.  554  on  the 
issue  of  whether  his  test  facility  met  the 
requirements.  Such  notice  will  not  take 
effect  until  15  days  after  its  receipt  by 
the  manufacturer,  or,  if  a  hearing  is 
requested  under  this  paragraph,  until 
adjudication  by  the  administrative  law 
judge. 

(3)  After  any  notice  issued  under 
paragraph  (b)(1)  of  this  section  has 
taken  effect,  no  data  thereafter  derived 
from  that  test  facility  will  be  acceptable 
for  purposes  of  this  subpart. 

(4)  The  manufacturer  may  request  in 
writing  that  the  Administrator 
reconsider  his  determination  under 
paragraph  (b)(1)  of  this  section  based  on 
data  or  information  which  indicates  that 
changes  have  been  made  to  the  test 
facility  and  that  such  ch.mges  have 
resolved  the  reasons  for  disqualification, 

(5)  Within  10  working  days  after 
receipt  of  the  manufacturer's  request  for 
reconsideration  pursuant  to  paragraph 
(b)(4)  of  this  section,  the  Administrator 
will  notify  the  manufacturer  of  his 
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determination  and  the  reasons 
underlying  it  with  regard  to  the 
requdlification  of  the  test  facility, 

(c)  The  Administrator  will  assume  all 
reasonable  costs  associated  with 
shipment  of  exhaust  systems  to  the 
place  designated  pursuant  to  paragraph 
(a)  of  this  section  with  respect  to: 

(1)  Any  production  verification  testing 
peiformed  at  a  place  other  than  the 
manufacturer's  facility  as  provided  in 

§  2C5.168-2(a)(3),  or  as  a  result  of  the 
manufacturer's  not  owning  or  having 
access  to  a  test  facility: 

(2)  Testing  of  a  reasonable  number  of 
ex.haust  systems  (i)  for  purposes  of 
selective  enforcement  auditing  under 

§  205.171,  or  (ii)  if  the  manufacturer  has 
failed  to  establish  that  there  is  a 
correlation  between  its  test  facility  and 
the  EPA  test  facility,  or  (iii)  the 
Administrator  has  reason  to  believe, 
and  provides  the  manufacturer  with  a 
statement  of  such  reason,  that  the 
exhaust  systems  lo  be  tested  would  fail 
lo  meet  the  standard  prescribed  in  this 
subpart  if  tested  at  the  EPA  test  facility, 
even  though  they  would  meet  such 
standard  if  tested  at  the  m.anufacturer's 
test  facility; 

(3)  Any  testing  performed  during  a 
period  when  a  notice  of 
nonconformance  of  the  manufacturer's 
lest  facility  issued  pursuant  to 
paragraph  (b)  of  this  section  is  in  effect: 

(4)  Any  testing  performed  at  a  place 
other  than  the  manufacturer's  facility  as 
a  result  of  the  manufacturer's  failure  to 
permit  the  Administrator  to  conduct  or 
monitor  testing  as  required  by  this 
subpart;  and 

(5)  In  addition  to  any  exhaust  systems 
included  in  paragraph  (c)  (1),  (2),  (3),  or 
(4)  of  this  section,  testing  of  up  to  10 
percent  of  the  manufacturer's  production 
•.erification  test  exhaust  systems  for  a 
model  year  if  the  Administrator 
determines  testing  these  exhaust 
systems  at  the  EPA  test  site  is  necessary 
to  assure  that  a  manufacturer  has  acted 
or  is  acting  in  compliance  with  the  Act. 

(Sees.  11  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4910.  4912)) 

§  205171    Selective  enforcement  auditing 
(SEA)  requirements. 

§  205.171-1    Test  Request. 

(a)  The  Administrator  will  request  all 
testing  under  §  205.171  by  means  of  a 
test  request  addressed  to  the 
manufacturer, 

(b)  The  test  request  will  be  signed  by 
the  Assistant  Administrator  for 
Enforcement  or  his  designee.  The  test 
request  will  be  delivered  to  the  plant 
manager  or  other  responsible  official  as 
designated  by  the  manufacturer. 


(c)  The  test  request  will  specify  the 
exhaust  system  category,  model  and 
model  year  of  motorcycle  selected  for 
testing,  the  manufacturer's  plant  or 
storage  facility  from  which  the  exhaust 
systems  must  be  selected,  the  method  of 
selection  and  the  time  at  which  the 
exhaust  systems  must  be  selected.  The 
test  request  will  also  provide  for 
situations  in  which  the  selected  exhaust 
system  is  unavailable  for  testing.  The 
test  request  may  include  an  alternative 
exhaust  system  category  designated  for 
testing  in  the  event  that  exhaust  systems 
of  the  first  specified  category  are  not 
available  for  testing  because  the 
exhaust  systems  are  not  being 
manufactured  at  the  specified  plant  or 
are  not  being  manufactured  during  the 
specified  timejor  are  not  being  stored  at 
the  specified  plant  or  storage  facility. 

(d)(1)  If  the  manufacturer  projects  a 
yearly  production  of  fewer  than  50 
exhaust  systems  of  the  specified 
category  to  be  tested,  then,  within  five 
(5)  days  of  receipt  of  the  request,  the 
manufacturer  must  notify  the 
Administrator  of  such  low  volume 
production.  The  Administrator  will  then 
provide  a  revised  test  request  specifying 
a  testing  plan  which  imposes  no  greater 
risk  of  failure  (5%)  at  the  acceptable 
quality  level  (10%)  than  the  plan  in 
App(!ndix  II.  Upon  receipt  of  the  revised 
test  request,  the  manufacturer  m.ust 
select  and  test  a  sample  of  exhaust 
systems  from  the  category  specified  in 
the  test  request  in  accordance  with  this 
subpart  and  the  conditions  specified  in 
the  test  request. 

(2)  If  the  manufacturer  produces  50  or 
more  of  the  specified  category,  then, 
upon  receipt  of  the  test  request,  the 
manufacturer  must  select  and  test  a 
sample  of  exhaust  systems  for  the 
category  specified  in  the  test  request  in 
accordance  with  this  subpart  and  the 
conditions  specified  in  the  test  request. 

{e)(l)  Any  testing  conducted  by  the 
manufacturer  under  a  test  request  must 
be  initiated  within  the  time  period 
specified  in  the  test  request:  except  that 
initiation  may  be  delayed  for  increments 
of  24  hours  or  one  business  day  where 
a.mbient  test  site  weather  conditions,  or 
other  conditions  beyond  the  control  of 
the  manufacturer,  in  that  24-hour  period 
do  not  permit  testing.  The  manufacturer 
must  record  the  conditions  for  this 
period. 

(2)  The  manufacturer  must  complete 
noise  emission  testing  on  a  minimum  of 
ten  exhaust  systems  per  day  unless 
otherwise  provided  by  the 
Administrator  or  unless  ambient  test 
site  conditions  permit  only  the  testing  of 
a  lesser  number,  in  which  event  the 
ambient  test  site  weather  conditions  for 
that  period  must  be  recorded. 


(3)  The  manufacturer  is  allowed  24 
hours  to  ship  exhaust  systems  from  a 
sample  from  the  assembly  plant  to  the 
testing  facility  if  the  facility  is  not 
located  at  the  plant  or  in  close  proximity 
to  the  plant.  The  Administrator  may 
approve  more  time  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory  justification. 

(f)  The  Administrator  may  issue  an 
order  to  the  manufacturer  to  cease 
distribution  in  commerce  of  e.xhaust 
systems  of  a  specified  category  being 
manufactured  at  a  particular  facility  if: 

(1)  The  manufacturer  refuses  lo 
comply  with  the  provisions  of  a  lest 
request  issued  by  the  Administrator 
under  this  section;  or 

(2)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
this  section. 

(g)  A  cease  distribution  order  will  not 
be  issued  under  paragraph  (f)  of  this 
section  if  the  manufacturers  refusal  is 
caused  by  conditions  and  circumstances 
outside  his  control  which  render 
compliance  with  the  provisions  of  a  lest 
request  or  with  any  other  re;juirements 
of  this  section  impossible.  Conditions 
and  circumstances  outside  the  control  of 
the  manufacturer  include,  but  are  not 
limited  to,  the  temporary  unavailability 
of  equipment  and  personnel  needed  to 
conduct  the  required  tests,  caused  by 
uncontrollable  factors  such  as 
equipment  breakdown  or  failure  or 
illness  of  personnel.  Failure  of  the 
manufacturer  to  adequately  plan  for  and 
provide  the  equipment  and  personnel 
needed  to  conduct  the  tests  does  not 
constitute  uncontrollable  factors.  The 
manufacturer  must  bear  the  burden  of 
establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  this  paragraph. 

(h)  Any  order  to  cease  distribution 
will  be  issued  only  after  notice  and 
opportunity  for  a  hearing  in  ac.:urdance 
with  5  U.S.C  554. 

(Sees.  11, 13  of  the  Noise  Control  Act  [42 
U.S.C.  4910  and  4912)) 

§  205.171-2    Test  exhaust  system  sample 
selection. 

(a)  Exhaust  systems  comprising  the 
sample  which  are  required  to  be  tested 
under  a  test  request  in  accordance  with 
this  subpart  must  be  selected 
consecutively  as  they  are  produced.  The 
provisions  of  §  205.168-7  (d)  and  (e)  also 
pertain  to  this  section. 

(b)  The  Acceptable  Quality  Level 
(AQL)  is  10  percent.  The  appropriate 
sampling  plans  associated  with  the 
designated  AQL  are  contained  in 
Appendix  II  or  the  test  request. 

(c)  The  exhaust  systems  of  the 
category  selected  for  testing  must  be 
assembled  by  the  manufacturer  for 
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distribution  in  commerce  using  the 
manufacturer's  normal  production 
process. 

(d)  Unless  otherwise  indicated  in  the 
test  request,  the  manufacturer  must 


is  subject  to  all  the  provisions  of  this 
subpart. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 


reported  here  are  a  true  and  accurate 
representation  of  such  testing,  and  all  other 
information  reported  here  is  true  and 
accurate.  I  am  aware  of  the  penalties 
associated  with  violations  of  the  Noise 
Control  Act  of  1972  and  the  regulations 
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all  exhaust  systems  of  that  category 
produced  at  that  plant  be  tested  before 
distribution  in  commerce. 

(b)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  his  intent  to 


(c)  Any  exhaust  system  failing  the 
noise  emission  tests  conducted  pursuant 
to  Appendix  I  may  not  be  distributed 
into  commerce  until  necessary 
adjustment  or  repairs  have  been  made 

nnA   fVio  avViQiiof  eirofom  naoBaa  a   rotoct 


may  be  retained  as  hard  copy  or 
alternatively  reduced  to  microfilm. 
punch  cards,  etc.,  depending  on  the 
record  retention  procedures  of  the 
manufacturer;  however,  when  an 

a\\arnafi\ra  mistfinH  ic  iicpH    all 
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distribution  in  commerce  using  the 
manufacturer's  normal  production 
process. 

(d)  Unless  otherwise  indicated  in  the 
test  request,  the  manufacturer  must 
initiate  testing  with  the  exhaust  systems 
of  the  category  specified  in  the  test 
request  which  are  next  scheduled  for 
production  after  receipt  of  the  test 
request. 

(e)  The  manufacturer  must  keep  on 
hand  all  products  in  the  test  sample 
until  the  sample  is  accepted  or  rejected 
in  accordance  with  §  205.171-8;  except 
that  exhaust  systems  actually  tested  and 
found  to  be  in  conformance  with  this 
regulation  need  not  be  kept. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912]) 

§  205. 1 7 1  -3  Test  motorcycle  sample 
selection. 

A  test  motorcycle  to  be  used  for 
selective  enforcement  audit  testing  of 
exhaust  systems  must  be  a  motorcycle 
of  the  subject  class  which  has  been 
assembled  using  the  manufacturer's 
normal  production  process,  in  stock 
configuration  including  exhaust  system, 
and  sold  or  offered  for  sale  in 
commerce, 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.171-4    Test  exhaust  system 
preparation. 

Prior  to  the  official  test,  each  test 
exhaust  system  selected  in  accordance 
with  §  205.171-2  must  be  prepared  in 
accordance  with  §  205.168-6. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.171-5    Test  motorcycle  preparation. 

Prior  to  the  official  test,  each 
motorcycle  selected  in  accordance  with 
§  205.171-3  must  be  prepared  in 
accordance  with  §  205.168-7. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.171-6    Testing  procedures. 

(a)  The  manufacturer  of  the  exhaust 
system  must  conduct  one  valid  test  in 
accordance  with  the  appropriate  test 
procedure  specified  in  Appendix  I  for 
each  exhaust  system  selected  for  testing 
under  this  subpart. 

(b)  No  maintenance  may  be  f  ciformcd 
on  test  exhaust  systems  except  as 
provided  by  §  205.171-4.  In  the  event  an 
exhaust  system  is  unable  to  complete 
the  noise  emission  test,  the 
manufacturer  may  replace  the  exhaust 
system.  Any  replacement  exhaust 
system  must  be  a  production  exhaust 
system  of  the  same  category  as  the 
exhaust  system  which  it  replaced,  and  it 


is  subject  to  all  the  provisions  of  this 
subpart. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205. 171-7    Reporting  of  ttie  test  results. 

(a)(1)  The  manufacturer  must  submit  a 
copy  of  the  test  report  for  all  testing 
conducted  pursuant  to  §  205.171  at  the 
conclusion  of  each  24-hour  period  during 
which  testing  is  done. 

(2)  For  each  test  conducted,  the 
manufacturer  must  provide  the  following 
information: 

(i)  Category  identification  where 
applicable; 

(ii)  Year,  manufacturing  date,  serial 
number  and  model  of  exhaust  system; 

(iii)  Year,  make  serial  number,  and 
model  of  test  motorcycle;  and 

(iv)  Test  results  by  serial  numbers. 

(b)  In  the  case  where  an  EPA 
Enforcement  Officer  is  present  during 
testing  required  by  this  subpart,  the 
written  reports  requested  in  paragraph 
(a)  of  this  section  may  be  given  directly 
to  the  Enforcement  Officer. 

(c)  Within  5  days  after  completion  of 
an  SEA,  the  manufacturer  must  submit 
to  the  Administrator  a  final  report  which 
will  include  the  following: 

(1)  The  name,  location,  and 
description  of  the  manufacturer's  noise 
emission  test  facilities  which  meet  the 
specifications  of  Appendix  I  and  where 
utilized  to  conduct  testing  reported 
under  this  section,  except,  that  a  test 
facility  that  has  been  described  in  a 
previous  submission  under  this  subpart 
need  not  again  be  described,  but  must 
be  identified  as  that  facility. 

(2)  The  following  information  for  each 
noise  emission  test  conducted: 

(i)  The  individual  records  required  by 
§  205.172  (a)(2)  for  all  noise  emission 
tests  including  for  each  invalid  test,  the 
reason  for  invalidation; 

(ii)  A  complete  description  of  any 
modification,  repair,  preparation, 
maintenance,  or  testing,  which  could 
affect  the  noise  emissions  of  the  product 
and  which  was  performed  on  the  test 
exhaust  system  but  not  performed  on  a!! 
other  production  exhaust  systems; 

(iii)  The  test  results  for  any 
replacement  exhaust  system  and  the 
reason  for  its  replacement. 

(3)  A  complete  description  of  the 
sound  data  acquisition  system  if  other 
than  that  specified  in  Appendix  I. 

(4)  The  following  statement  and 
endorsement: 

This  report  is  submitted  pursuant  to 
Section  6  and  Section  13  of  the  Noise  Control 
Act  of  1972.  To  the  best  of  (company  name) 
knowledge,  all  testing  for  which  data  is 
reported  here  was  conducted  in  strict 
conformance  with  applicable  regulations 
under  40  CFR  Parts  205  et  seq..  all  the  data 


reported  here  are  a  true  and  accurate 
representation  of  such  testing,  and  all  other 
information  reported  here  is  true  and 
accurate.  I  am  aware  of  the  penalties 
associated  with  violations  of  the  Noise 
Control  Act  of  1972  and  the  regulations 
thereunder,  (authorized  representative). 

(55  Additional  information  required  by 
the  test  request, 

(d)  Information  required  to  be 
submitted  to  the  Administrator  under 
this  section  must  be  sent  to  the 
following  address:  Director,  Noise  and 
Radiation  Enforcement  Division,  (EN- 
387),  U.S,  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.171-8    Passing  or  falling  under  SEA. 

(a)  A  failing  exhaust  system  is  one 
which,  when  installed  on  any 
motorcycle  which  is  in  compliance  with 
the  requirements  of  subpart  D  and  for 
which  it  is  designed  an  marketed, 
together  with  such  motorcycle  produces 
a  measured  noise  level  in  excess  of  the 
applicable  noise  emission  standard  in 

§  205.166. 

(b)  The  number  of  failing  vehicles  in  a 
sample  determines  whether  the  sample 
passes  or  fails  (See  applicable  tables  in 
Appendix  II).  If  the  number  of  failing 
vehicles  is  greater  than  or  equal  to  the 
number  in  Column  B,  the  sample  fails,  If 
the  number  of  failing  vehicles  is  less 
than  or  equal  to  the  number  in  Column 
A,  the  sample  passes. 

(c)  Pass  or  failure  of  a  SEA  takes 
place  when  a  decision  that  an  exhaust 
system  is  a  passing  or  failing  unit  is 
made  on  the  last  exhaust  system 
required  to  make  a  decision  under 
paragraph  (b)  of  this  section. 

(d)  If  the  manufacturer  passes  the 
SEA,  he  will  not  be  required  to  perfor.m 
any  additional  testing  on  subsequent 
exhaust  systems  to  satisfy  the  test 
request. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (b),  based  on  a  request  by  the 
manufacturer,  accompanied  by 
voluntarily  ceasing  distribution  in 
commerce  of  exhaust  systems  from  the 
category  in  question,  manufactured  at 
the  plant  which  produced  the  exhaust 
systems  being  tested.  Before  reinitiating 
distribution  in  commerce  of  that  exhaust 
system  category  from  that  plant,  the 
manufacturer  must  take  the  action 
described  in  §  205,171-10(a){l)  and  (2), 

(Sec,  13  of  the  Noise  Control  Act  (42  US  C. 
4912)) 

§  205.171-9.    Continued  testing. 

(a)  If  an  SEA  failure  occurs  according 
to  paragraph  (b)  of  §  205.171-8,  the 
Administrator  may  require  that  any  or 


all  exhaust  systems  of  that  category 
produced  at  that  plant  be  tested  before 
distribution  in  commerce. 

(b)  The  Administrator  will  notify  the 
manufacturer  in  writing  of  his  intent  to 
require  continued  testing  of  exhaust 
systems  under  paragraph  (a)  of  this 
section. 

(c)  The  manufacturer  may  request  a 
hearing  on  the  issues  of  whether  the 
SEA  was  conducted  properly;  whether 
the  criteria  for  SEA  failure  have  been 
met;  and  the  appropriateness  or  scope  of 
a  continued  testing  order.  If  a  hearing  is 
requested,  the  hearing  will  begin  no 
later  than  15  days  after  the  date  on 
which  the  Administrator  received  the 
hearing  request.  Neither  the  request  for 

a  hearing  nor  the  fact  that  a  hearing  is  in 
progress  will  affect  the  responsibility  of 
the  manufacturer  to  commence  and 
continue  testing  required  by  the 
Administrator  pursuant  to  paragraph  (a) 
of  this  section. 

(d)  Any  tested  exhaust  system  which 
demonstrates  conformance  with  the 
applicable  standard  may  be  distributed 
into  commerce. 

(e)  Any  distribution  into  commerce  of 
an  exhaust  system  which  does  not 
comply  with  the  applicable  standard  is  a 
prohibited  act. 

(Sees,  10  and  13  of  the  Noise  Control  Act  (42 
U.S.C.  4909  and  4912)) 

§  205. 1 7 1  - 1 0.    Prohibition  on  distribution  in 
commerce;  manufacturer's  remedy. 

(a)  The  Administrator  will  permit  the 
manufacturer  to  cease  testing  under 

§  205.171-9  after  the  manufacturer  has 
taken  the  following  actions: 

(1)  Submission  of  a  written  report  to 
the  Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
exhaust  systems,  describes  the  problem 
and  describes  the  proposed  quality 
control  or  quality  assurance  remedies  to 
be  taken  by  the  manufacturer  to  correct 
the  problem,  or  establishes  that  the 
requirements  for  an  engineering  change 
pursuant  to  §  205.168-9  have  been 
completed,  and 

(2)  Demonstration  that  the  specified 
exhaust  system  category  has  passed  a 
retest  conducted  in  accordance  with 

§  205.171  and  the  conditions  specified  in 
the  test  request. 

(b)  The  manufacturer  may  begin 
testing  under  paragraph  (a)(2)  of  this 
section  upon  submitting  the  report, 
required  by  paragraph  (a)(1)  of  this 
section  any  may  cease  continued  testing 
upon  making  the  demonstration  required 
by  paragraph  (a)(2)  of  this  section.  The 
Administrator  may  require  resumption 
of  continued  testing  if  he  determines 
that  the  manufacturer  has  not  satisfied 
the  requirements  of  paragraphs  (a)(1) 
and  (2)  of  this  section. 


(c)  Any  exhaust  system  failing  the 
noise  emission  tests  conducted  pursuant 
to  Appendix  I  may  not  be  distributed 
into  commerce  until  necessary 
adjustment  or  repairs  have  been  made 
and  the  exhaust  system  passes  a  retest. 

(Sees,  11  and  13  of  the  Noise  Control  Act  (42 
U,S,C.  4910.  4912)) 

§  205.172    Maintenance  of  records; 
submittal  of  information. 

(a)  Except  as  otherwise  provided  in 
regulation,  the  manufacturer  of  any  new 
exhaust  system  subject  to  any  of  the 
standards  or  procedures  prescribed  in 
this  subpart  must  establish,  maintain 
and  retain  the  following  adequately 
organized  and  indexed  records: 

(1)  General  records: 

(i)  Identification  and  description  by 
category  parameters  of  all  exhaust 
systems  in  the  manufacturer's  product 
line; 

(ii)  A  description  of  any  procedures 
other  than  those  contained  in  this 
subpart  used  to  perform  noise  emission 
tests  on  any  test  exhaust  system; 

(iii)  A  record  of  the  calibration  of  the 
acoustical  instrumentation  as  is 
described  in  Appendix  I; 

(iv)  A  record  of  the  date  of 
manufacture  of  each  exhaust  system 
subject  to  this  subpart,  keyed  to  the 
serial  number. 

(2)  Individual  records  for  test  exhaust 
systems: 

(i)  A  complete  record  of  all  noise 
emission  tests  performed  for  Production 
Verification  and  Selective  Enforcement 
Audit  (except  tests  performed  by  EPA 
directly),  including  all  individual 
worksheets  and  other  documentation  or 
exact  copies  relating  to  each  test; 

(ii)  A  record  of  the  information 
recorded  as  described  in  Appendix  I; 
and 

(iii)  A  record  and  description  of  all 
repairs,  maintenance  and  other  servicing 
which  were  performed  before  successful 
testing  of  the  exhaust  system  pursuant 
to  these  regulations  and  which  could 
affect  the  noise  emission  of  the  exhaust 
system,  giving  the  date  and  time  of  the 
maintenance  or  service,  the  reason  for 
it.  the  person  authorizing  it,  and  the 
names  of  supervisory  personnel 
responsible  for  the  conduct  of  the 
maintenance  or  service. 

(3)  A  properly  filed  production 
verification  report  following  the  formal 
prescribed  by  the  Administrator  in 

§  205.168-3  fulfills  the  requirements  of 
paragraphs  (a)(l)(i)  and  (ii)  of  this 
section. 

(4)  All  records  required  to  be 
maintained  under  this  subpart  must  be 
retained  by  the  manufacturer  for  a 
period  of  three  (3)  years  from  the 
production  verification  date.  Records 


may  be  retained  as  hard  copy  or 
alternatively  reduced  to  microfilm, 
punch  cards,  etc.,  depending  on  the 
record  retention  procedures  of  the 
manufacturer;  however,  when  an 
alternative  method  is  used,  all 
information  contained  in  the  hard  copy 
must  be  contained  in  the  copy  made  by 
the  alternative  method. 

(b)  The  manufacturer  must,  upon 
request,  submit  to  the  Administrator  the 
following  information  with  regard  to 
new  exhaust  system  production: 

(1)  Number  of  exhaust  systems,  by 
category,  scheduled  for  production  for 
the  time  period  designated  in  the 
request. 

(2)  Number  of  exhaust  systems,  by 
category,  produced  during  the  time 
period  designated  in  the  request. 

(c)  The  reporting  requirements  of  this 
regulation  will  no  longer  be  effective 
after  five  (5)  years  from  the  last  effective 
date  of  this  regulation.  However,  the 
requirements  will  remain  in  effect  if  the 
Administrator  is  taking  appropriate 
steps  to  repromulgate  or  modify  the 
reporting  requirements  at  that  time. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)) 

§  205.173    in-use  requirements. 

§  205.173-1    Warranty. 

(a)  The  exhaust  system  manufacturer 
who  is  required  to  production  verify 
under  this  subpart  must  include  in  the 
information  supplied  to  the  ultimate 
purchaser  pursuant  to  section  205.173-4. 
the  following  statement: 

Noise  Ejnission  Warranty 

(The  manufacturer]  warrants  that  this 
exhaust  system,  at  time  of  sale,  meets  all 
applicable  U.S.E.P.A.  Federal  noise 
standards.  This  warranty  extends  to  the  first 
person  who  buys  this  exhaust  system  for 
purposes  other  than  resale,  and  to  all 
subsequent  buyers.  Warranty  claims  should 

be  directed  to .  (Manufacturer 

shall  fill  in  this  blank  with  his  name,  address 
and  telephone  number.) 

(b)  The  manufacturer  must  submit  to 
the  Administrator  a  copy  of  all 
information  of  a  general  nature  provided 
to  dealers  and  other  agents  on  the 
administration  or  coverage  of  the  noise 
emission  warranty.  Such  information 
must  be  submitted  not  later  than  ten  (10) 
days  after  distribution. 

(c)  All  information  must  be  sent  to: 

Director,  Noise  and  Radiation  Enforcement 
Division  {EN-387),  Environmental 
Protection  Agency.  Washington,  D,C,  2O460. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 

4912)) 

§  206.173-2    Tampering. 

The  manufacturer  who  conducts 
production  verification  of  a  category 
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must  include  the  following  statement 
pursuant  to  §  205.173-4  with  each 
product  of  that  category  the 
manufacturer  distributes  into  commerce: 

Tampering  Prohibition 


(1)  Durability  data  and  actual  noise 
testing  on  critical  noise  attenuating 
components. 

(2)  Noise  level  deterioration  curves  on 
the  exhaust  system. 

(3)  Data  from  products  in  actual  use. 


(ii)  The  vehicle  tachometer  may  be  used  to 
ascertain: 

(A)  The  approach  RPM  provided  its  meets 
the  specifications  in  subparagraph 
(a)(3)(i)(A). 

(B)  The  closing  RPM  provided  it  meets  the 
specifications  in  subparagraphs  (a)(3)(i)(A) 
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from  the  reverse  of  the  intended  test  direction 
Hi  a  constant  engine  speed  of  50°^  of 
maximum  rated  RPM  or  closing  RP.M  less  ten 
porcent  of  (of  maximum  rated  RPM). 
vvhidiever  Is  lower,  ( ±  2. 5''tv-of  observed 
reniling).  When  the  front  of  the  motorcycle 
rt'achf-s  the  end  point  (approached  from  the 


throttle  must  be  smoothly  and  fully  opened. 
Full  iici;eleration  must  continue  until  closing 
RPM  is  reached,  which  must  occur  within  ± 
1.0  m  (3.3  ft.)  of  the  end  point,  and  at  which 
tiniR  the  throttle  must  be  smoothly  and  fully 
closed.  An  ignition  disable  device  may  be 
us(;d  to  turn  off  the  engine  at  closing  RPM  in 


(10)  Maximum  noise  level  for  each  pass  on 
each  side  of  the  motorcycle  including  invalid 
readmgs  and  reasons  for  invalidation. 

(11)  Reported  noise  level. 

(12)  Other  information  as  appropnale  to 
complf:lply  describe  testing  conditions  and 
procedure 
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must  include  the  following  statement 
pursuant  to  §  205.173-4  with  each 
product  of  that  category  the 
manufacturer  distributes  into  commerce: 

Tampering  Prohibition 

Federal  law  prohibits  any  modification  to 
this  exhaust  system  which  causes  the 
motorcycle  to  exceed  the  Federal  noise 
standard.  Use  of  the  motorcycle  with  such  a 
niodifled  exhaust  system  is  also  prohibited. 

Acts  likely  to  constitute  tampering  include 
removal  or  puncturing  the  muffler,  baffles, 
header  pipes,  or  any  other  component  which 
conducts  exahust  gases. 
(Sees.  10,  13  of  the  Noise  Control  Act  (42 
U.S.C.  4909,  4912)) 

§  205.173-3    Warning  statement. 

The  manufacturer  who  conducts 
production  verification  on  a  category 
must  include  the  following  statement 
pursuant  to  §  205.173-4  with  each 
product  of  that  category  the 
manufacturer  distributes  into  commerce: 

Warning:  This  product  should  be  checked 
for  repair  or  replacement  if  the  motorcycle 
noise  has  increased  significantly  through  use. 
Otherwise,  the  owner  may  become  subject  to 
penalties  under  state  and  local  ordinances. 
(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.173-4    Information  sheet. 

The  manufacturer  must  include  the 
Noise  Emissions  Warranty  statement, 
Tampering  Prohibition  statement  and 
the  Warning  statement  with  each 
product.  All  three  statements  must  be 
printed  on  a  white  sheet  or  card  at  least 
8''2"xll".  Each  statement  must  cover 
no  more  than  Vs  of  the  sheet  or  card.  No 
other  printing  must  be  on  the  sheet.  The 
statements  must  be  printed  in  black  ink; 
the  statement  headings  must  be  in 
capital  letters  in  a  minimum  size  type  of 
12  point  (pica  type)  or  its  equal;  and  the 
test  of  the  statement  must  be  a  minimum 
size  type  of  10  point  (elite  type)  or  its 
equal.  The  sheet  or  card  must  be  placed 
with  the  exhaust  system  inside  any 
packaging.  If  there  is  no  packaging,  the 
sheet  or  card  must  be  affixed  to  the 
exhaust  system  so  that  it  will  not  be 
accidentally  detached  in  shipping. 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205. 1 73-5    Retention  of  durability 
records. 

(a)  Each  manufacturer  responsible  for 
compliance  with  the  standards  specified 
in  §  205.166  must  establish  and  maintain 
records  for  each  exhaust  system 
category  containing  the  information 
upon  which  the  manufacturer  relied  in 
determining  that  the  products  will  meet 
the  standards  for  the  acoustical 
assurance  period. 

The  records  may  include,  but  need  not 
be  limited  to,  the  following; 


(1)  Durability  data  and  actual  noise 
testing  on  critical  noise  attenuating 
components. 

(2)  Noise  level  deterioration  curves  on 
the  exhaust  system. 

(3)  Data  from  products  in  actual  use, 

(4)  Engineering  judgment, 
(b)  [Reserved) 

(Sec.  13  of  the  Noise  Control  Act  (42  U.S.C. 
4912)) 

§  205.174    Remedial  orders. 

The  Administrator  may  issue 
appropriate  remedial  orders  to  a 
manufacturer  if  products  are  distributed 
into  commerce  not  in  compliance  with 
the  regulations  of  this  subpart.  Potential 
orders  are  stop  sale  orders,  orders  to 
cease  distribution,  relabel,  replace  or 
recall,  or  any  other  orders  appropriate  in 
the  specific  circumstances.  A  remedial 
order  will  be  issued  only  after  notice 
and  opportunity  for  a  hearing  in 
accordance  with  5  U.S.C.  554. 

(Sec.  11  of  the  Noise  Control  Act  (42  U.S.C. 
4910)) 

Appendix  I  fo  Subparts  D  and  E— Motorcycle 
Noise  Emission  Test  Procedures  Appendix  I- 
1  to  Subparts  D  and  E — Test  Procedure  for 
Street  and  Off-road  Motorcycles 

(a)  Instrumentation. 

F^roper  usage  of  all  lest  instrumentation  is 
essential  to  obtain  valid  measurements. 
Operating  manuals  or  other  literature 
furnished  by  the  instrument  manufacturer 
must  be  referred  to  for  both  recommended 
operation  of  the  instrument  and  precautions 
to  be  observed.  The  following 
instrumentation  must  be  used,  where 
applicable: 

(1)  A  sound  level  measurement  system 
which  meets  the  type  SlA  requirements  of 
American  National  Standard  Specification 
for  Sound  Level  Meters.  ANSI  Sl.4-1971.  As 
an  alternative  to  making  direct  measurements 
using  a  sound  level  meter,  a  microphone  or 
sound  level  meter  may  be  used  with  a 
magnetic  tape  recorder  and/or  a  graphic  level 
recorder  or  indicating  instrument  provided 
that  the  system  meets  the  performance 
requirements  of  ANSI  Sl.4-1971.  The  sound 
level  measurement  system  must  be  calibrated 
at  least  annually  to  insure  that  the  system 
meets  the  performance  requirements  of  ANSI 
Sl.4-1971. 

(2)  An  acoustic  calibrator  with  an  accuracy 
of  within  ±0.5  dB.  The  calibrator  must  be 
checked  annually  to  verify  that  its  output  is 
within  the  specified  accuracy. 

(3)  (i)  An  engine  speed  measurement 
system  having  tfij  following  characteristics: 

(A)  Steady-state  accuracy  of  within  ±3%  of 
actual  engine  speed  in  the  range  of  45%  to 
100%  of  the  engine  speed  (RPM)  where  peak 
net  brake  power  (maximum  rated  RPM)  is 
developed:  and 

(B)  Response  characteristics  such  that, 
when  closing  RPM  is  indicated  under  an 
acceleration  as  described  below,  actual 
engine  speed  is  no  more  than  3  percent  (of 
closing  RPM)  greater  than  the  specified 
closing  RPM. 


(ii)  The  vehicle  tachometer  may  be  used  to 
ascertain: 

(A)  The  approach  RPM  provided  its  meets 
the  specifications  in  subparagraph 
(a)(3)(i)(A). 

(B)  The  closing  RPM  provided  it  meets  the 
specifications  in  subparagraphs  (a)(3)(i)(A) 
and  (B). 

(iii)  Indirect  engine  speed  measurement 
systems,  such  as  systems  which  determine 
engine  speed  from  vehicle  speed 
measurement,  may  be  used  provided  the 
specifications  of  paragraph  (a)(l)(i)  are  met. 

(4)  An  anemometer  with  steady-state 
accuracy  of  within  ±10%  at  20  km/h  (12.4 
mph). 

(5)  A  microphone  wind  siieen  which  Jons 
not  affect  microphone  response  more  than 
±0.5  dB  for  frequencies  of  20-4000  Hz  or 
±1.0  dB  for  frequencies  of  4000  -10,000  Hz. 
taking  into  account  the  orientation  of  the 
microphone. 

(b)  Test  site. 

(1)  The  measurement  area  within  the  lest 
site  must  meet  the  following  requirements 
and  be  laid  out  as  described: 

(i)  The  following  points  must  he 
established: 

(A)  Microphone  target  point — a  reference 
point  on  the  vehicle  path; 

(B)  End  point —  a  point  on  the  vehicle  path 
7.5  ±  0.3m  (24.6  ±  1.0  ft)  beyond  the 
microphone  target  point,  and 

(C)  Microphone  location  point — a  point 
15±  0.3m  (49.2  ±  1.0  ft)  from  the  microphone 
target  point  on  a  normal  to  the  vehicle  path 
through  the  microphone  target  point. 

(ii)  The  microphone  must  be: 

(A)  Positioned  at  the  microphone  location 
point  1.2  ±  0.1  m  (3.9  ±  0.3  ft)  above  Ihi; 
ground  plane;  and 

(B)  Oriented  in  a  plane  perpendiculnr  lo  the 
vehicle  path,  and  at  an  angle  for  which  the 
microphone  was  calibrated  to  have  the  flalcst 
response  characteristics  over  the  frequenc> 
range  of  100  Hz  to  10.000  Hz  when  measurcfi 
with  respect  to  the  motorcycle  source. 

(iii)  the  surface  of  the  ground  within  at 
least  the  triangular  area  formed  by  the 
microphone  location  and  the  points  15  ± 
0.3m  (49.2  ±1.0  ft.)  prior  to  and  15  ±  0.3  m 
(49.2  ±  1.0  ft,)  beyond  the  microphone  target 
point  must  be  flat  (-|-  5  cm  (2.0  in))  and  level 
(grade  not  more  than  0.5%  along  vehicle 
path),  have  a  concrete  or  sealed  asphalt 
surface,  and  be  free  from  snow,  soil  or  other 
extraneous  material. 

(iv)  The  vehicle  path  must  be  relatively 
smooth  and  of  sufficient  length  for  safe 
acceleration,  deceleration  and  stopping  of  the 
motorcycle. 

(2)  The  test  site  must  be  flat,  open  space 
free  of  large  sound-reflecting  surfaces  (o'hcr 
than  the  ground),  such  as  parked  vehicles, 
sign-boards,  buildings  or  hillsides  located 
within  a  30  ±  0.3  m  (98.4  ±  1.0  ft)  radius  of 
the  microphone  location  and  the  following 
points  on  the  vehicle  path  (see  Figure  1): 

(i)  The  microphone  location  point; 

(ii)  A  point  15  ±  0.3  m  (49.2  ±  1.0  ft.) 
before  the  microphone  target  point:  and 

(iii)  A  point  15  ±  0.3  m  (49.2  ±  1.0  ft) 
beyond  the  microphone  target  point. 

(c)  Measurement  procedure. 

(1)  To  establish  the  acceleration  point,  the 
end  point  must  be  approached  in  second  gear 


from  the  reverse  of  the  intended  test  direction 
at  a  constant  engine  speed  of  50°^  of 
maximum  rated  RPM  or  closing  RP.M  less  ten 
percent  of  (of  maximum  rated  RPM). 
v\hi(!ie\er  Is  lower,  ( ±  2. S'^tv-of  observed 
reading).  When  the  front  of  the  motorcycle 
riMi.hiS  the  end  point  (iipproached  from  the 
reverse  direction),  the  throttle  naist  be 
smoothly  and  fuliy  opened  to  acccleiate  the 
niolorcycle  past  Ihe  microphone  target  point 
under  wide  open  throttle.  When  the 
nuitorcycle  reaches  closing  RPM  the  throttle 
must  be  smoothly  and  fully  closed.  An 
Ignition  disable  device  may  be  used  lo  turn 
off  Ihe  f!ngine  at  closing  RPM  in  lieu  of 
closin<i  the  throttle  T.anually.  The  location  of 
the  front  of  the  motorcycle  at  the  time  of 
throttle  closure  is  the  acceleration  point  for 
the  !i  si  iuns.  The  test  runs  must  be  niiide  in 
the  opposite  direclioa.  A  sulTicient  numSjer  of 
trial  iiins  must  be  made  to  assure  accuialc 
(.■stablishment  of  the  arccieration  point. 
(2|  Closing  RPM  must  be  determined 
according  lo  the  motorcycle  engine 
displiii:enit!nt,  as  follows  (see  Figure  2): 


Oibpiacemeni  (cc) 


0  175    .. 


676  and  above . 


Closing  RPM 

(Fraction  of  Maximum 

Haled  RPM— 

Pe'cent) 


95 

109-0  08  ■  (engine 

displacement  in  cci 
55 


(,T)  The  distiitice  from  the  acceleration  point 
to  the  end  point  must  be  at  least  10  m  (32.8 
ft).  If  this  distance  is  less  than  10  m  (32.8  ft) 
b>  the  procedure  specified  in  paragraph 
((:](1),  above,  third  gear,  if  the  motorcycle  is 
so  equipped,  must  be  used.  If  the  distance  is 
slill  less  than  lO'm  (32.8  ft),  fourth  ge.ir,  if  the 
motorcycle  is  so  equipped,  must  be  used,  and 
so  on.  If  closing  RPM  is  reached  before  Ihe 
vehicle  travels  10  m  (32.8  ft),  with  the  vehicle 
in  its  highest  gear,  the  throttle  must  be 
opened  less  rapidly,  but  in  such  a  manner 
that  full  throttle  and  closing  RPM  are  attained 
at  the  end  point. 

(4)  If  the  motorcycle  is  equipped  with  an 
automatic  transmission,  the  procedure 
specified  in  paragraph  (c)(1),  above,  must  be 
followed  e.xcept  that  the  lowest  selectable 
range  must  be  employed,  and  the  procedure 
specified  in  paragraph  (c)(3)  must  be  followed 
using  the  next  selectable  higher  range,  if 
necessary,  and  if  the  vehicle  is  so  equipped. 
If  closing  RPM  is  reached  before  the  vehicle 
travels  10  m  (32.8  ft.),  the  throttle  must  be 
opened  less  rapidly,  but  in  such  a  manner 
that  full  throttle  and  closing  RPM  are  attained 
at  the  end  point. 

(5)  Throttle  opening  must  be  controlled  to 
avoid  excessive  wheel  slip  or  lift-off. 

(6)  To  conduct  a  sound  measurement,  the 
motorcycle  must  proceed  along  the  vehicle 
path  in  the  forward  direction  in  second  gear 
(or  higher  gear  as  applicable  under  paragraph 
(c)(3))  at  a  constant  engine  speed  of  50%  of 
maximum  rated  RPM  or  at  closing  RPM  less 
ten  percent  (of  maximum  rated  RPM), 
whichever  is  lower  (±  2.5  percent  of 
oliserved  reading).  When  the  front  of  the 
vehicle  reaches  the  acceleration  point,  the 


throttle  must  be  smoothly  and  fully  opened. 
Full  iicceleration  must  continue  until  closing 
RPM  is  reached,  which  must  occur  within  ± 
1.0  m  (3.3  ft.)  of  Ihe  end  point,  and  at  which 
time  Ihe  throttle  must  be  smoothly  and  fully 
closed.  An  ignition  disable  device  may  be 
used  lo  turn  0i'"f  the  engine  at  closing  RPM  in 
Ii ju  of  (losing  the  throttle  manually. 

|7)  A  sufficient  number  of  preliminary  runs 
must  be  conducted  before  the  testing  to 
familiarize  Ihe  rider  with  the  test  procedure 
and  operating  conditions  of  the  vehicle.  The 
engine  temperature  must  be  within  the 
norma!  operating  range  prior  to  each  run 

(d)  .Measurement!,. 

(1)  The  sound  level  meter  must  be  set  for 
last  response  and  fur  the  A-weighting 
network.  The  microphone  wind  screen  must 
lie  used.  The  sound  level  meter  must  be 
calibrated  with  the  acoustic  calibrator  as 
often  as  is  necessary  throughout  testing  to 
maintain  the  accuracy  of  'he  measurement 
system. 

(2|  the  sound  le\el  meter  must  be  observed 
throughout  the  ac;celeration  period.  The 
highest  sound  level  obtained  for  the  run  must 
he  recoided. 

|;t!  Measurements  must  be  .made  until  at 
least  four  readings  from  each  side  are  within 
2  dB  of  each  other.  The  noise  level  for  each 
side  is  the  average  of  the  four  which  are 
wiihin  2  dB  of  each  other.  The  noise  level 
reported  must  be  for  that  side  of  the 
motorcycle  having  the  highest  noise  level. 

(4)  While  making  sound  level 
measurements,  not  more  than  one  person 
other  than  the  lider  and  the  observer  reading 
the  meter  may  be  within  15  m  (49.2  ft)  of  the 
vehicle  or  microphone,  and  that  person  must 
be  directly  behind  the  observer  reading  the 
meter,  on  a  line  through  the  microphone  and 
the  observer. 

[5]  The  ambient  noise  level  (including  wind 
effects)  at  the  test  site  due  to  sources  other 
than  the  motorcycle  being  measured  must  be 
at  le.isl  10  dB  lower  than  the  noise  level  at 
the  microphone  location  produced  by  the 
motorcycle  under  test. 

(6)  Wind  speed  at  the  test  site  during  tests 
must  be  less  than  20  km/h  (12.4  mph). 

(e)  Required  data.  For  each  valid  test,  the 
following  data  must  be  recorded: 

(1)  Motorcycle  type,  serial  number,  model 
year,  and  date  of  manufacture. 

(2)  Names  of  persons  conducting  test. 

(3)  Test  loc.ition. 

(4)  Wind  speed  and  ambient  noise  level 
measured  on  the  same  day  as  the  test  and 
representative  of  conditions  during  the  test. 

(5)  Motorcycle  engine  displacment, 
maximum  rated  RPM,  and  closing  RPM. 

(6)  The  gear  used  for  testing  if  other  than 
second  gear;  or  type  of  transmission  and 
description  of  testing  if  motorcycle  is 
equipped  with  automatic  transmission. 

(7)  Description  of  the  sound  level  meter 
including  type,  serial  number,  and  calibration 
date. 

(8)  Description  of  Ihe  externa!  acoustic 
calibrator  including  type,  serial  number,  and 
calibration  date. 

(9)  Description  of  the  tachometer  or  engine 
speed  measurement  system  used  for 
conducting  the  test. 


(10)  Maximum  noise  level  for  each  pass  on 
each  side  of  the  motorcycle  including  invalid 
readings  and  reasons  for  invalidation. 

(11)  Reported  noise  level. 

(12)  Other  information  as  appropriate  to 
completely  describe  testing  conditions  and 
procedure 

Appendix  1-2  to  Subparts  D  and  E — Test 
Procedure  for  Street  Motorcycles  That  Meet 
the  Definition  of  "  205.151(a)(2)(ii)  (Moped- 
type  Street  Motorcycles). 

(,i)  InstrinvfntaliO!}.  Proper  usage  of  all  test 
instrumentation  is  essential  to  obtain  valid 
measurements  Operating  manuals  or  other 
literature  furnished  by  the  instrument 
manuf.u^luier  must  be  referred  lo  fo(  both 
recommended  opera'ion  of  the  inslrunieni 
and  preciulions  lo  be  observed.  The 
hillowing  ins'rumcr.'atiun  n'tist  be  used, 
where  applicable. 

(1)  A  sound  level  measurement  system 
which  meets  ihe  type  SI.A  requirements  of 
American  National  Standard  Specification 
for  Sound  Level  Meters.  ANSI  Sl.4-1971.  As 
an  alternative  to  making  direct  measurements 
usuig  a  sound  level  meter,  a  microphone  or 
sound  level  meter  may  be  used  wi;h  a 
magnetic  tape  recorder  and/or  a  graphic  level 
recorder  or  indicating  instrument  provided 
that  the  system  meets  the  performance 
requirements  of  ANSI  Sl.4-1971.  The  sound 
level  measurement  svsttm  must  be  calibrated 
at  least  annually  to  insure  that  the  system 
meets  the  performance  requirements  of  ANSI 
Sl.4-1971. 

(2)  An  acoustic  calibrator  with  an  accuracy 
of  within  ±0.5  dB.  The  calibrator  must  be 
checked  annually  lo  verify  that  its  output  is 
within  the  specified  accuracy. 

(3)  An  anemometer  with  steady-state 
accurac  y  of  within  A  10%  at  20  k.m/h  (12.4 
mph). 

(4)  A  microphone  wind  screen  which  does 
not  affect  microphone  response  more  than 
±0.5  dB  for  frequencies  of  20-4000  Hz  or 
±1.0  dB  for  frequencies  of  4000-10.000  Hz. 
taking  into  account  the  orientation  of  the 
microphone. 

(b)  Test  site.  (1)  The  measurement  area 
wiihin  the  test  site  must  meet  the  following 
requirements  and  be  laid  out  as  described: 

(i)  The  following  points  must  be 
established: 

(A)  Microphone  target  point — a  reference 
point  on  the  vehicle  path: 

(B)  End  point — a  point  on  the  vehicle  path 
7.5±0.3  m  (24  6±1.0  ft)  beyond  the 
microphone  target  point:  and 

(C)  Microphone  location  point — a  point 
15±0.3  m  (49.2±1.0  ft)  from  the  microphone 
target  point  on  a  normal  to  the  vehicle  path 
through  the  microphone  target  point. 
Alternately,  the  microphone  location  point 
may  be  a  point  7.5±0.3  m  (24.6±1.0  ft)  from 
the  microphone  target  point  provided  that  the 
sound  level  reported  is  adjusted  as  provided 
in  this  appendix  under  paragraph  (d)(3). 

(ii)  The  microphone  must  be: 

(A)  Positioned  at  the  microphone  location 
point  1.2±0.1  m  (3.9±0.3  ft)  above  the  ground 
plane;  and 

(B)  Oriented  in  a  plane  perpendicular  to  the 
vehicle  path,  and  at  an  angle  for  which  the 
microphone  was  calibrated  to  have  the 
flattest  response  characteristics  over  the 
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frequency  range  of  100  Hz  to  10,000  Hz  when 
measured  with  respect  lo  the  motorcycle 
source. 

(iii)  The  surface  of  the  ground  within  at 
least  the  triangular  area  formed  by  the 
microphone  location  and  the  points  15±0.3  m 
l±Q  9-^1  ftl  nrinr  lo  and  15 ±0.3  m  bevond  the 


Measurements  must  be  made  until  at 
least  three  readings  from  each  side  are 
within  2  dB  of  each  other.  The  noise 
level  for  each  side  must  be  the  average 
of  the  three.  The  noise  level  reported 
must  be  for  that  side  of  the  motorcycle 
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FIGURE  1  -  TEST  MEASUREMENT  AREA 
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frequency  range  of  100  Hz  to  10,000  Hz  when 
measured  with  respect  to  the  motorcycle 
source. 

(iii)  The  surface  of  the  ground  within  at 
least  the  triangular  area  formed  by  the 
microphone  location  and  the  points  15±0.3  m 
(49.2±1  ft)  prior  to  and  15±0.3  m  beyond  the 
microphone  target  point  must  be  flat  (±5  cm 
(2.0  in))  and  level  (grade  not  more  than  0.5% 
along  vehicle  path),  have  a  concrete  or  sealed 
asphalt  surface,  and  be  free  from  snow,  soil 
or  other  extranacus  material. 

(iv)  The  vehicle  path  must  be 
relatively  smooth  and  of  sufficient 
length  for  safe  acceleration,  deceleration 
and  stopping  of  the  motorcycle. 

(2)  The  test  site  must  be  a  flat,  open 
space  free  of  large  sound-reflecting 
surfaces  (other  than  the  ground),  such  as 
parked  vehicles,  signboards,  buildings 
or  hillsides  located  within  a  30±0.3  m 
(98.4±1.0  ft)  radius  of  the  microphone 
location  and  the  following  points  on  the 
vehicle  path  (see  Figure  1): 

(i)  The  microphone  location  point; 

(ii)  A  point  15±0.3  m  (49.2±1  ft) 
before  the  microphone  target  point;  and 

(iii)  A  point  15±0.3  m  (4g.2±l  ft) 
beyond  the  microphone  target  point. 

(c)  Measurement  procedure.  (1)  The 
combined  weight  of  the  test  rider  and 
test  equipment  used  on  the  motorcycle 
must  not  be  more  than  80  kg  (176  lb)  nor 
less  than  75  kg  (165  lb).  Weights  shall  be 
placed  on  the  motorcycle  saddle  behind 
the  rider  to  compensate  for  any 
difference  between  the  actual  driver/ 
equipment  load  and  the  required  75  kg 
(165  lb)  minimum. 

(2)  The  motorcycle  must  approach  the 
microphone  target  point  with  the  throttle 
fully  open  and  in  the  highest  gear.  The 
motorcycle  must  start  such  that 
maximum  speed  is  reached  before  the 
vehicle  is  within  7.5  m  of  the 
microphone  target  point.  The  motorcycle 
must  continue  along  the  vehicle  path 
with  fully  open  throttle  and  at  maximum 
speed  past  the  end  point,  at  which  time 
the  throttle  must  be  closed. 

(3)  If  the  motorcycle  is  equipped  with 
an  automatic  transmission,  the 
procedure  of  subparagraph  (1),  above, 
must  be  followed  except  that  the  highest 
selectable  range  shall  be  employed. 

(d)  Measurements.  (1)  The  sound  level 
meter  must  be  set  for  fast  response  and 
for  the  A-weighting  network.  The 
microphone  wind  screen  must  be  used. 
The  sound  level  meter  must  be 
calibrated  with  the  acoustic  calibrator 
as  often  as  is  necessary  throughout 
testing  to  maintain  the  accuracy  of  the 
measurement  system. 

(2)  The  sound  level  meter  must  be 
observed  throughout  the  passby  period. 
The  highest  noise  level  obtained  for  the 
run  must  be  recorded. 

(3)  At  least  three  measurements  shall 
be  made  for  each  side  of  the  motorcycle. 


Measurements  must  be  made  until  at 
least  three  readings  from  each  side  are 
within  2  dB  of  each  other.  The  noise 
level  for  each  side  must  be  the  average 
of  the  three.  The  noise  level  reported 
must  be  for  that  side  of  the  motorcycle 
having  the  highest  noise  level.  If  the 
microphone  location  point  is  7.5  m  from 
the  vehicle  path  as  allowed  in  this 
appendix  under  paragraph  (b)(l)(i)(c), 
the  noise  level  must  be  adjusted  by 
subtracting  6  dB  prior  to  being  reported. 

(4)  While  making  noise  level 
measurements,  not  more  than  one 
person  other  than  the  rider  and  the 
observer  reading  the  meter  may  be 
within  15  m  (49.2  ft)  of  the  vehicle  or 
microphone,  and  that  person  must  be 
directly  behind  the  observer  reading  the 
meter,  on  a  line  through  the  microphone 
and  the  observer. 

(5)  The  ambient  sound  level  (including 
wind  effects)  at  the  test  site  due  to 
sources  other  than  the  motorcycle  being 
measured  must  be  no  greater  than  60  dB 
if  the  microphone  is  located  15  m  from 
the  vehicle  path  or  66  dB  if  the 
microphone  is  located  7.5  m  from  the 
vehicle  path  as  allowed  in  this  appendix 
under  paragraph  (b)(l)(i)[c). 

(6)  Wind  speed  at  the  test  site  during 
tests  must  be  less  than  20  km/h  (12.4 
mph). 

(e)  Required  data.  For  each  valid  test, 
the  following  data  must  be  recorded: 

(1)  Motorcycle  type,  serial  number, 
model  year,  and  date  of  manufacture. 

(2)  Names  of  persons  conducting  test. 

(3)  Test  location. 

(4)  Wind  speed  and  ambient  noise 
level  measured  on  the  same  day  as  the 
test  and  representative  of  conditions 
during  the  test. 

(5)  Description  of  the  sound  level 
meter  including  type,  serial  number,  and 
calibration  date. 

(6)  Description  of  the  external 
acoustic  calibrator  including  type,  serial 
number,  and  calibration  date. 

(7)  Maximum  noise  level  for  each  pass 
on  each  side  of  the  motorcycle  including 
invalid  readings  and  reasons  for 
invalidation. 

(8)  Reported  noise  level. 

(9)  Other  information  as  appropriate 
to  completely  describe  testing 
conditions  and  procedure. 
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Table  1— Model  Year  Production  Volume  of 
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Cumulative  number  ol  tests 


Number  of  (ailing  vehicles 


Table  4— Model  Year  Production  Volume  of 
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Cumulative  numbe'  o)  lests 


Number  of  tailing  veliicles 
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Appendix  II  to  Subparts  D  and  E 

Table  1— Model  Year  Production  Volume  of 
50-99  Vehicles 


Cumulative  number  ol  tests 


Number  ol  (ailing  vehicles 
Column  A         Column  B 


1 

2 

3.,. 

4 

5... 
6  . 

7,  . 

8.  . 
9. 
10, 
)1 
12 
13 
14 

15. 
16 
17 
18 

19 

20 


Table  2— Model  Year  Production  Volume  of 
100-199  Vehicles 


Cumulative  number  ol  tests 


Number  ol  tailing  vehicles 


Coiumn  A 


Column  B 


1 

2       

3 3 

4 3 

5 3 

6  3 

7 0  4 

8 0  4 

9  .-, 0  4 

10      0  4 

11       1  "I 

12  1  5 

13      1  5 

14  .  : 1  5 

15  1  5 

16 2  5 

17  2  5 

18 2  5 

19 2  5 

20 4  5 


Table  3— Model  Year  Production  Volume  of 
200-399  Vehicles 

Number  ol  laiiing  vehfcles 

Cumulative  number  ol  tests  " 

Column  A  Coiumn  B 

1 

2 

3 3 

4 3 

5 3 

6 3 

7 0  4 

8 0  4 

9 0  4 

10 0  4 

11 0  5 

12 1  5 

13 1  5 

14 1  5 

15 1  5 

16 2  5 

17 ^ 2  e. 

18 ' 2  ^ 

19 2  5 

20 _ *  5 


Table  4— Model  Year  Production  Volume  of 
400  or  More  Vehicles 


ulative 

number 

ol 

lests 

Number  ol  (ailing  vehicles 

Cum 

Column  A         Column  B 

2                                                        

3 

3 

3 

5 

3 

Q 

4 

7 

0                         4 

8 

C                           4 

0                           4 

10 

0                           4 

0                           5 

1                            5 

1                        5 

1                        5 

1  5 

1                        5 

16 

2                       5 

2                       5 

2                       5 

19 

2                        5 

20 

4                        5 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  205 
(N-FRL  1518-11 


severity  in  overall  traffic  noise  impact. 
However,  the  success  of  these  final 
regulations  is  largely  dependent  on 
motorcycle  exhaust  systems  retaining 
their  noise  suppression  performance 
bevond  the  time  of  sale.  Exhaust 


exhaust  system  constitutes  a  tampering 
violation  under  the  provisions  of  the 
Noise  Control  Act,  the  Agency  believes 
that  this  is  and  can  be  expected  to 
remain  a  major  noise  problem  unless  the 
Agency  takes  further  action.  The 


systems  with  "easily  removable 
components"  unless  their  product  can 
pass  the  test  with  these  components 
removed. 

Note. — EPA  ha.s  drterniined  thai  this  dction 
is  not  a  "significant"  regulation,  and  therefore 


respectively,  and  by  adding  a  new 
paragraph  (c)  as  follows: 

Appendix  1-2.  Test  Procedure  for  Street 
Motorcycles  That  Meet  the  Definition  of 
§  205.151(a)(2)(ii)  (Moped-type  Street 
Motorcycles). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  205 

(N-FRL  1518-1 1 

Noise  Emission  Standards  for 
Transportation  Equipment;  Additional 
Testing  Requirement  for  Motorcycles 
and  Motorcycle  Exhaust  Systems 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Prcjposi'd  Rulemaking 

(NPRM). 


summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  the 
testing  requirements  for  \'.)ise  Emission 
Standards  for  Motorcycles  aiid 
Motorcycle  Exhaust  Systems,  published 
elsewhere  in  today's  Fedora!  Register. 
The  proposed  amendments  will  requi'e 
manufacturers  to  remove  all  easily 
removable  components  from  their 
exhaust  systems  before  conducting  the 
tests  necessary  to  show  compliance 
with  applicable  standards.  This  action  is 
necessary  because  the  control  of 
motorcycle  noise  is  dependent  on 
exhaust  systems  retaining  their  noise 
suppression  performance  beyond  the 
time  of  sale.  These  amendments  -are 
expected  to  encourage  manufacturers  to 
design  exhaust  systems  in  ways  which 
will  reduce  the  incidence  of  tam.pering 
by  consumers. 

date:  The  official  docket  for  this 
proposed  rulemaking  will  remain  open 
for  submission  of  written  comments 
until  4:30  pm,  March  31,  1981. 
ADDRESS:  Written  comments  to  the 
docket  should  be  mailed  to  the  following 
address:  Director,  Standards  and 
Regulations  Division,  Attention:  ONAC 
Docket  81-01  (Motorcycles).  ANR^90, 
U.S.  Environmental  Protection  Agency, 
Washingon.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Newberry,  Project  Officer, 
Standards  and  Rfgulations  Division 
(ANR-190),  U.S.  Environmental 
Protection  Agency,  Washington.  D.C. 
20460:  or  phone  (202]  557-7666. 
SUPPLEMENTARY  INFORMATION: 
Elisev.here  in  today's  Federal  Register. 
EPA  is  promulgating  .N'oise  Emission 
Standards  for  Motorcycles  and 
Motorcycle  Exhaust  Systems,  By 
establishing  these  noise  standards  the 
Agency  expects  to  reduce  the  adverse 
effects  of  high  levels  of  motorcycle  noise 
on  the  public's  health  and  welfare. 
Lowering  motorcycle  noise  levels  is 
expected  to  result  in  approximately  a 
60-80  percent  reduction  in  interference 
with  human  activities  and  an  8-12 
percent  reduction  in  the  extent  and 


severity  in  overall  traffic  noise  impact. 
However,  the  success  of  these  final 
regulations  is  largely  dependent  on 
motorcycle  exhaust  systems  retaining 
their  noise  suppression  performance 
beyond  the  time  of  sale.  Exhaust 
systems  lose  their  noise  attentuation 
characteristics  because  of  two  factors: 
Degradation  iif  components  and  simple 
removal  of  components.  The  problem  of 
highly  degradable  components  such  as 
certain  "glass  packs"  in  motorcycle 
exhaust  systems  is  dealt  with  in  the 
regulation  by  the  requirement  that 
motorcycle  exhaust  systems  when 
properly  used  and  maintained  on 
Federally-regulated  motorcycles  must 
meet  applicable  noise  emission 
standards  over  a  specified  period  of 
time.  The  Agency  plans  to  deal  with  the 
problem  of  easily  removable 
components  in  exhaust  systems,  such  as 
baffles,  by  proposing  these  amendments 
to  the  regulation. 

Several  aftermarket  manufacturers 
offer  exhaust  systems  with  a  variety  of 
removable  baffles  or  adjustable  vanes 
that  can  be  added  or  decreased  in 
number  to  obtain  the  desired  results  in 
performance  and  noise  level.  Some 
mufflers  are  distributed  with  a  kit 
containing  two  baffles:  One  for  use  in 
off-road  situations  which  will  increase 
performance  (and  noise)  and  a  second 
baffle  for  quieter  street  use.  Removal  of 
these  baffles  is  usually  accomplished  by 
simply  removing  bolts  or  screws.  Table 
4-1  of  the  "Regulatory  Analysis  of  Noise 
Emission  Regulations  for  Motorcycles 
and  Motorcycle  Exhaust  Systems"  (EPA 
Document  No.  550/9-80-217)  shows  the 
effects  of  changing  exhaust  system 
bafiles  on  performance  and  noise  levels. 
Exchanging  the  baffles  on  one 
manufacturer's  exhaust  system 
increased  the  noise  levels  of  the  test 
motorcycle  by  10  dD. 

The  effects  of  comple*'^ly  r'^.-noving 
baftles  fruni  mu'oicyc!.'  exhaust 
systc:]is  are  shown  on  page  4-25  of  the 
Regulatiiiry  Analysis.  Removal  of  these 
baffles  caused  the  noise  level  of 
motorcycles  to  increase  from  15  to  29  dB 
above  the  noise  levels  of  the  same 
moto'cycle  with  an  original  equipment 
(OEM)  exhaust  system.  By  comparison, 
when  the  OE.M  muffler  was  completely 
removed,  the  motcrcycle's  noise  level 
increased  beiween  16  and  22  dB.  Thus, 
the  effects  of  removing  baffles  from  a 
muffler  can  be  more  significant  than 
removing  the  muffler  itself.  This  is 
because  a  muffler  without  baffles  can 
act  as  a  megaphone  and  actually 
amplify  the  noise  levels  emitted  by  the 
motorcycle. 

Although  the  removal  of  baffles  from 
a  Federally-regulated  motorcycle 


exhaust  system  constitutes  a  tampering 
violation  under  the  provisions  of  the 
Noise  Control  Act,  the  Agency  believes 
that  this  is  and  can  be  expected  to 
remain  a  major  noise  problem  unless  the 
Agency  takes  further  action.  The 
Agency  had  considered  a  program  by 
which  exhaust  systems  would  be 
evaluated  on  the  basis  of  design 
characteristics,  to  discourage  the 
manufacture  of  motorcycle  exhaust 
systems  with  easily  removable  baffles 
and  highly  degradable  components. 
(Refer  to  Issues  3.8  and  9.21  of  the 
Docket  Analysis  to  the  NRM.)  However, 
the  unfavorable  public  comments  and 
analyses  by  the  Agency  indicated  that  a 
better  solution  for  this  issue  was 
necessary.  Accordingly,  the  Agency  is 
proposing  this  amendment  to  require 
manufacturers  to  conduct  the  testing 
required  to  demonstrate  compliance  to 
the  noise  standards  with  all  easily 
removable  components  of  the  exhaust 
system  removed.  The  Agency  believes 
that  this  requirement  will  encourage 
manufacturers  to  design  exhaust 
systems  which  will  reduce  the  incidence 
of  tampering  by  consumers,  or  which 
will  comply  with  applicable  standards 
when  easily  removable  components  are 
removed. 

The  Agency  proposes  that  these 
amendments  be  effective  one  year  after 
promulgation  to  allow  manufacturers 
adequate  lead  time  for  design  and 
production  of  complying  exhaust 
systems.  A  number  of  manufacturers 
currently  produce  replacement  exhaust 
systems  with  permanent  fixtures. 
Making  a  baffle  a  permanent  fixture, 
rather  than  removable,  by  welding  or 
other  simple  means  is  not  expected  to 
require  extensive  redesign  of  current 
exhaust  systems  nor  increase  their 
costs.  The  following  discusses  the 
provisions  of  the  proposed  amendments. 

1.  The  Agency  proposes  to  amend 
§  205.151(a)  by  adding  subparagraph 
(31)  which  defines  "easily  rem.ovable 
component." 

2.  and  3.  The  Agency  proposes  to 
amend  Appendix  1-1  and  Appendix  1-2 
by  adding  a  new  paragraph,  Vchich 
Preparation.  The  new  paragraph 
requires  motorcycle  and  motorcytJer 
replacement  exhaust  system 
manufacturers  to  remove  all  "easily 
removable  components"  of  exhaust 
system.s  before  testing  their  products. 
Since  Appendix  I-l  and  Appendix  1-2 
are  the  EPA  test  procedures  for  showing 
compliance  with  applicable  noise 
emission  standards  for  EPA  Product 
Verification  Testmg  and  Selective 
Enforcement  Audits,  the  Agency 
predicts  that  these  manufacturers  will 
be  discouraged  from  designing  exhaust 


systems  with  "easily  removable 
components"  unless  their  product  can 
pass  the  test  with  these  components 
removed. 

Note. — EPA  ha.s  determined  that  this  action 
is  not  a  "significant"  regulation,  and  therefore 
does  not  require  a  Regulatory  Analysis  in 
accordance  with  Executive  Order  12044. 

The  Agency  is  committed  by  statute 
and  policy  to  public  participation  in  the 
decisionmaking  process  for  its 
environmental  regulations.  That  policy 
encourages  and  solicits  communications 
and  public  comments  on  all  aspects  of 
the  proposed  amendments  to  the 
regulation.  These  contributions  are 
desired  from  as  many  diverse  views  as 
possible  i.nd  when  received,  such 
inform.ation  will  be  fully  analyzed. 
Necessary  changes  in  these  proposed 
amendments  will  be  made  and 
explained  when  the  amendments  are 
published  in  final  form. 

These  amendments  are  proposed 
under  authority  of  Sections  6  and  13  of 
the  Noise  Control  Act  of  1972.  42  U.S.C. 
4095,  and  4912. 

Dated:  December  19.  19H0, 
Douglas  M.  Costle. 

Administrator. 

The  Environmental  Protection  Agency 
(EPA)  proposes  to  amend  40  CFR  Part 
1:05  as  follows. 

SuDpart  D— Motorcycles 

1.  In  §205.151  EPA  proposes  to  amend 
paragraph  (a)  by  adding  siibpara.yraph 
(31)  as  follows: 

§205.151     Definitions. 

(a)  *  - 

(31)  "Easily  remo\ab'e  (,onipo;:ent" 
means  any  exhaust  s\stein  pari  (nr)l  to 
include  headerpipes,  expansion 
chambers,  or  the  muffler  shell]  that  can 
be  removed,  without  cau,':ing  h!<;h!\- 
visible  damaf^e  to  the  exterior  if  !hr 
exhaust  system,  by  removing  iuilts, 
screws,  or  siriiilar  fasleninp  de\  i(  cs.  or 
by  shearing  spot  vvekls  wi'h  hair.racr 
and  chisel,  or  by  other  siinpir  iin'ans  of 
dislodgenient. 

2.  EPA  proposes  to  amen.i  .Appendix 
1-1  by  redesignating  paiaaraphs  (c) 
through  fe)  as  paragraphs  (d)  thiough  (f), 
respectively,  and  by  adding  a  new- 
paragraph  (c)  as  follows: 

Appendix  I-l  Test  Procedure  for  Street  and 
Off-road  Motorcycles 

*  4  K  -  V 

(c)  Vehicle  Prepurution.  All  easily 
removable  components  of  the  exhnusl  svstem 
must  be  removed  before  Ipsiing. 

«  *  *  *  ■ 

3.  EPA  proposes  to  amend  Appendix 
1-2  by  redesignating  paragraphs  (c) 
through  (e)  as  paragraphs  (d)  through  (f). 


respectively,  and  by  adding  a  new 
paragraph  (c)  as  follows: 

Appendix  1-2.  Test  Procedure  for  Street 
Motorcycles  That  Meet  the  Dennition  of 
§  205.151(a)(2)(ii)  (Moped-fype  Street 
Motorcycles). 

***** 

(c)  Vehicle  Preparation.  All  easily 
remo\able  components  of  the  exhaust  s\  stem 
must  be  remo\ed  before  testing. 

|1-'K  Di.(    H(M04'H  hi,  li  l:-:ili-hi'  h^.idml 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1331 

[Ex  Parte  No.  297  (Sub  No.  5)1 

Motor  Carrier  Rate  Bureaus— 


6.  Section  1331.6(d)(3)  is  amended  by 
deleting  the  phrase  "section  5a  or  5b  of 
the  Interstate  Commerce  Act,  49  U.S.C. 
5b.  5c,"  and  inserting  in  its  place  "49 
U.S.C.  10706(a)." 

7.  Section  133i.6(ci)(5)  is  reserved. 

8.  Section  1331.6(a)iG]  is  renumbered 


49  CFR  Part  1331 

I  Ex  Parte  No.  297  (Sub.  No.  5)] 

Motor  Carrier  Rate  Bureaus- 
Implementation  of  Pub.  L.  96-296 
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5.  The  quorum  for  holding  meetings  of 
the  organization  is  30  percent  of  the 
membership  for  committees,  it  is  50 
percent  of  the  members. 

6.  The  bureaus  are  required  to 
maintain  detailed  minutes  of  all 
meetings  where  tariff  items  were 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parti  331 

[Ex  Parte  No.  297  (Sub  No.  S)| 

Motor  Carrier  Rate  Bureaus- 
Implementation  of  Pub.  L. 96-296 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 


SUMMARY:  In  this  proceeding  [49  FR 

55734,  August  21, 19801,  "-^'e  proposed 

new  standards  to  govern  the  activities  of 

motor  carrier  rate  bureaus.  Our  final 

decision  (issued  concurrently  with  this 

notice)  setting  these  standards  requires 

conforming  amendments  to  the  CFR. 

Amendments  are  also  required  to 

conform  the  regulations  to  the 

codification  of  the  Interstate  Commerce 

Act. 

EFFECTIVE  DATE:  These  amendments  are 

effective  December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  or  Jane  F.  Mackall, 

(202)  275-7656. 

SUPPLEMENTARY  INFORMATION:  1  he 

changes  to  49  CFR  1331  are  as  follows. 

PART  1331— SECTION  10706 
APPLICATIONS. 


1.  Part  1331  is  retitied- 
Appiications 


-Section  10706 


§  1331.2    [AmendedJ 

2.  Section  1331.2(e)  is  amended  by 
deleting  the  phrase  "section  5a  of  the 
Interstate  Commerce  Act,  as  amended" 
and  inserting  in  its  place  "49  U.SC. 
10706."' 

S  1331.4    [Amended! 

3.  Section  1331.4  is  a.mended  by 
deleting  the  phrase  "section  5a(4)  of  the 
Interstate  Commerce  Act"  and  inserting 
in  its  place  '49  U.S.C.  10706ld),' 

§  1331.5    [Amended! 

4.  Section  1331.5  is  rt-titied— Public 
notice — non-motor  independent  actions. 

§  1331.45    [Amended] 

Section  1331.45  is  amended  by 
deleting  the  phrase  "section  Sa  of  the 
Interstate  Commerce  Act"  and  inserting 
in  its  place  "43  U.S.C.  10706." 

§  1331.S    Changing  or  cancelling  railroad 
rates  established  by  independent  action. 


§  1331.6    [Amended! 

5.  Section  1331.6  is  retitled — Changing 
or  cancelling  railroad  rates  established 
by  independent  action. 


6.  Section  1331.6(a)(3)  is  amended  by 
deleting  the  phrase  "section  5a  or  5b  of 
the  Interstate  Commerce  Act,  49  U.S.C. 
5b.  5c,"  t;nd  inserting  in  its  place  "49 
U.S.C.  10706(a)." 

7.  Section  1331.6(a)(5)  is  reserved. 

8.  Section  ir,31.6fa)(6)  is  renum.bered 
1331.6(a)(5). 

9.  Section  1331.6;a)(7)  is  removed. 

10.  Section  1331.6(b)  is  amended  by 
deleting  the  phrase  "Motor  carrier  and 
railroad"  and  inserting  in  its  place 
"Railroad." 

11.  Section  1331.6(c)  is  revised  as 
follows: 

(c)  Opportunity  to  be  heard.  Before 
the  Committee  or  other  group  designated 
under  the  terms  of  a  railroad  rate 
bureau's  agreement  meets  to  consider  a 
proposal  to  change  or  cancel  a  rate 
established  by  independent  action 
(whether  for  tlie  purpose  of  voting  to 
accept  or  reject  the  proposal  or  to 
consider  whether  to  recommend  it  to  the 
rate  bureau  membership  for  a  final 
vote),  shippers  and  other  interested 
parties  shall  have  no  less  than  fourteen 
days  (not  counting  the  day  of  the  notice 
of  the  proposal  is  sent  to  these  parties) 
to  respond  to  the  notice  to  express  their 
views  to  the  appropriate  committee  or 
group  in  whatever  manner  they  so 
chuose,  be  it  in  writing,  in  person  or  by 
some  other  m.eans. 

12.  Section  1331.6(d)  is  removed, 

13.  Section  1331.6(e)  is  renumbered 
1331.6(d).  In  the  newly  renumbered 
1331.6(d)  delete  the  phrase  "paragraphs 
(b)  and  (d)"  and  insert  in  its  place  the 
phrase  "paragraph  (b)". 

14.  Section  1331.6;!")  is  renumbered 
1331.6(e).  In  the  newly  renumbered 
1331.6(e)  delete  the  phrase  "paragraph 
(e)"  and  insert  in  its  pla.ce  "paragraph 
6(d) ',  delete  the  remiainder  of  the 
section  followini^  the  first  sentence. 

1  his  decision  does  not  siguificantly 
affect  the  quality  of  human  environment, 
energy  consumption,  or  small  business. 
1  he  an.ended  rules  are  issued  under  the 
authority  of  49  LrSC.  10321  and  10706. 

Decided:  December  IP.  1980. 

By  the  Com.T.ission.  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Ciajjp,  Trantuni,  Alexis  and  Gilliam. 
Commissioner  Gilliam  concurring  with  a 
separate  expression.  Ccmmis.sioner  Clapp 
rftservcs  his  right  to  submit  a  separate 
expression  at  a  later  datp. 
Agatha  L.  Mergencvich, 
Secretary. 

|!-n  i)'i.:   rt')-;i'5!4  FH.hI  l2-3(WO,  8,45  am| 
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49  CFR  Part  1331 

[Ex  Parte  No.  297  (Sub.  No.  5)1 

Motor  Carrier  Rate  Bureaus- 
Implementation  of  Pub.  L.  96-296 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision;  policy 

statement. 


SUMMARY:  The  Commiission  has  issued  a 
final  decision  in  this  proceeding 
establishing  standards  for  m.otor  carrier 
rate  bureau  activities.  This  decision 
implements  the  rate  bureau  provisions 
of  the  Motor  Carrier  Act  of  1980,  Copies 
of  the  com.plete  decision  are  available 
from  the  Secretary,  Interstate  Commerce 
Commission,  Washington,  D,C.  20423, 
(202)  275-7428. 

EFFECTIVE  DATE:  The  decision  is 
effective  December  31, 1980, 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B,  Felder  or  Jane  F.  Mackall 
(202)  275-7656. 

SUPPLEMENTAL  INFORMATION:  Notice  of 
this  proceeding  was  given  at  45  FR 
55734,  August  21, 1980.  The  major 
findings  in  this  decision  are  as  follows: 

1.  Rate  bureau  agreem.ents  m^ust 
provide  each  carrier  the  absolute  right  to 
decide  whether  or  when  an  independent 
action,  released  rate,  or  rate  within  the 
zone  of  freedom,  will  be  docketed.  If 
independent  actions  are  docketed  they 
may  not  be  discussed  prior  to  the 
effective  date  of  the  tariff  item. 

2.  Rate  bureau  employees  and 
employee  committees  are  restricted 
from  initiating  or  determining  whether  to 
adopt,  reject,  or  otherwise  dispose  of 
tariff  proposals.  They  may  provide 
individual  member  carriers  with  expert 
analysis  and  technical  assistance, 
provided  that  all  communications  ar 
kept  confidential, 

3.  Rate  bureaus  will  promptly  divulgV 
the  name(s)  of  the  proponent(s)  of  tariff 
matter  and  the  voting  record.  They  will 
provide  detailed  public  notice  of  their 
meetings  and  agenda  and  they  will 
admit  all  persons  and  permit  the.m  to 
take  notes  and  make  sound  recordings. 

4.  To  vote  for  an  absentee,  a  carrier 
must  possess  a  written  proxy  containing 
the  grantor(s)  signature,  the  specific 
itemi(s)  for  which  the  vote  is  released, 
directions  on  voting,  and  affirmation  of 
authority.  A  copy  of  the  proxy  and  the 
written  affirmation  or  authority 
executed  by  the  proxy  holder  for  the 
grantor  will  be  made  part  of  the  voting 
record  and  ballot. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1300 

rF«  Parte  No.  261  rSub-No.  11 


the  Motor  Carrier  Act,  1980  Public  Law 
96-296,  freight  forwarders  have  the 
statutory  authority  to  establish  and 
participate  in  joint  rates  and 
international  through  route  tariffs.  In  Ex 
Parte  364  (Sub-No.  1)  Freight  Forwarder 


intermodal  freight  tariffs,  by  adding 
NVO's  to  the  provisions. 

It  is  proposed  that  in  49  CFR,  the 
second  sentence  of  §  1300.0(a)(1), 
introductory  text  of  §§  1300.12, 
1300.12(e),  and  1300.67(b)(1)  are  revised 
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5.  The  quorum  for  holding  meetings  of  ~ 

the  organization  is  30  percent  of  the  . 

membership  for  committees,  it  is  50 
percent  of  the  members. 

6.  The  bureaus  are  required  to 
maintain  detailed  minutes  of  all 
meetings  where  tariff  items  were 

discussed.  The  bureaus  will  be  subject  ^ 

to  withdrawal  of  their  immunity  for 

serious  continuing  violations  of 

Commission  standards,  and  individual 

tariff  publications  will  be  subject  to 

rejection,  suspension,  or  investigation 

for  improprieties  in  the  rate  bureau 

process. 

7.  Carriers  are  immunized  from  the 
effect  of  the  anti-trust  laws  only  after 
filing  with  the  Commission  an  approved 
agreement  consistent  with  this  decision 
and  only  for  those  activities  conducted 
within  the  explicit  terms  of  that 
agreement. 

This  decision  does  not  significantly 
affect  the  quality  of  the  human 
environment,  energy  consumption,  or 
small  business.  The  am.ended  policy  is 
issued  under  the  authority  of  49  U.S.C. 
10321  and  10706. 

Decided:  December  19,  1980. 

By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Grt'sham.  Commissioners 
Clapp,  Trantum,  Alexis  a'nd  Gilliam, 
Commissioner  Gilliam  concurring  wifh  a 
separate  expression, 
Agatha  L.  Mergenovich, 
Secretary. 

|FR  Doc.  80-40515  Fik'd  i2-:)0-<in;  fl  45  im| 
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by  paragraph  (b)  of  this  section  which 
are  made  effective  subsequent  to  the 
date  of  actual  discontinuance  of  service 
must  contain  a  statement  that  service 

was  discontinued  on as  per 

supplement  No, to  ICC  No, 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1300 

[Ex  Parte  No.  261  (Sub-No.  1] 

In  the  Matter  of  Tariffs  Containing 
Joint  Rates  and  Through  Routes- 
Freight  Forwarders  and  Nonvessel 
Operating  Common  Carriers  by  Water 
(NVO) 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Commission  is  reopening 
this  proceeding  in  response  to  the  Motor 
Carrier  Act  of  1980,  Public  Law  96-296. 
We  are  reconsidering  the  finding  of  our 
prior  decision  (355  I.C.C.  913  (1977))  that 
rail,  motor,  or  water  carriers  subject  to 
our  jurisdiction  are  precluded,  as  a 
matter  of  policy,  from  entering  into 
international  joint  rates  with  nonvessel 
operating  common  carriers.  We  are 
therefore  proposing  to  modify  49  CFR 
§  1300  et  seq.  which  governs  intermodal 
freight  tariffs  by  adding  nonvessel 
operating  common  carriers  to  the 
provisions. 

DATES:  Comments  are  due  on  or  before 
January  30, 1981. 

ADDRESS:  Send  comments  to;  Office  of 
Proceedings,  Room  5356,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Felder  or  Jane  F.  Mackall,  (202) 
275-7656. 

SUPPLEMENTARY  INFORMATION:  In  our 
prior  decision  we  considered  the 
possible  application  of  49  CFR  1300  et 
seq.  to  the  intermodal  operations  of 
freight  forwarders  and  nonvessel 
operating  water  common  carriers 
(NVO's)  between  points  in  foreign 
countries.  We  found  that  (1)  freight 
forwarders  have  no  statutory  authority 
to  establish  and  participate  in  joint  rates 
and  international  through  route  tariffs; 
and  (2)  rail,  motor,  or  part  III  water 
carriers  are  precluded,  as  a  matter  of 
policy,  from  entering  into  joint  rates 
with  nonvessel  operating  water  common 
carriers. 

Since  the  passage  of  Section  22(h)  of 


the  Motor  Carrier  Act,  1980  Public  Law 
96-296,  freight  forwarders  have  the 
statutory  authority  to  establish  and 
participate  in  joint  rates  and 
international  through  route  tariffs.  In  Ex 
Parte  364  (Sub-No.  1)  Freight  Forwarder 
Contract  Rates — Implementation  of  Pub. 
L  96-296,  (decided  December  19,  1980), 
we  extend  the  application  of  49  CFR 
1300  et  seq.  to  freight  forwarders. 

Our  refusal  in  Ex  Parte  No.  261  (Sub- 
No,  1).  to  allow  NVO's  to  establish 
international  joint  rates  with  carriers 
subject  to  our  jurisdiction  was  based  on 
policy  considerations.  We  do  not  believe 
these  considerations  are  still  valid. 

First,  we  reasoned  that  because  the 
Federal  Maritime  Commission  (FMC) 
imposes  no  restrictions  on  who  may 
become  NVO's  freight  forwarders  could 
easily  become  NVO's.  We  were  afraid 
that,  were  we  to  extend  tariff  rules  to 
NVO's,  freight  forwarders  could 
circumvent  ICC  rules  by  becoming 
NVO's  and  establishing  joint  rates  with 
ICC  regulated  carriers.  Since  freight 
forwarders  are  now  allowed  to  establish 
joint  rates,  there  is  no  longer,  an 
incentive  for  freight  forwarders  to 
circumvent  our  rules. 

Second,  we  believed  that  allowing 
NVO's  to  establish  joint  rates  with  ICC 
regulated  carriers  would  allow  an  NVO 
to  engage  in  freight  forwarding  in  the 
United  States  without  a  certificate  from 
the  Commission  in  competition  with  ICC 
regulated  forwarders.  This  would  render 
valueless  the  certificates  which 
forwarders  obtained  at  the  expense  of 
large  investments  of  money  and  time. 
We  have  since  eased  our  entry 
requirements.  We  no  longer  think  that 
freight  forwarders  should  be  insulated 
from  competition  with  NVO's. 

Finally,  we  believed  the  FMC  did  not 
impose  enough  restrictions  on  who 
could  become  an  NVO.  Therefore,  we 
were  afraid  that  we  could  not  assure  the 
shipping  public  that  the  NVO's  are  able 
to  perform  the  service  properly. 
However  in  light  of  spirit  of  increased 
competition  in  the  transportation 
industry  and  the  fact  that  we  should  rely 
on  the  FMC's  judgment  that  NVO's  are 
fully  able  to  serve  the  shipping  public, 
we  are  no  longer  concerned  with  this 
issue. 

We  are  therefore  proposing  to  modify 
49  CFR  1300  et  seq..  which  governs 


intermodal  freight  tariffs,  by  adding 
NVO's  to  the  provisions. 

It  is  proposed  that  in  49  CFR,  the 
second  sentence  of  §  1300.0(a)(1), 
introductory  text  of  §§  1300.12, 
1300.12(e),  and  1300.67(b)(1)  are  revised 
as  follows:* 

1.  The  second  sentence  of 

§  1300.0(a)(1)  is  revised  to  read  as 
follows: 

§  1300.0    General  provisions;  definition. 

(a)(1)  *   *   * 

The  regulations  in  this  part  shall  also 
govern  the  construction  and  filing  of 
tariffs  naming  through  routes  and  joint 
rates  over  the  lines  of  common  carriers 
by  freight  forwarders,  water,  or  pipeline, 
subject  to  the  Interstate  Commerce  Act, 
on  the  one  hand,  and  nonvessel  or 
vessel-operating  common  carriers  by 
water  engaged  in  the  foreign  commerce 
of  the  United  Stales,  as  defined  in  the 
Shipping  Act,  1916,  on  the  other  hand, 
for  the  transportation  of  property 
between  any  place  in  the  United  States 
and  any  place  in  a  foreign  country;  and 
between  freight  forwarders  and 
railroads.  See  §  1300,67. 

2.  Yhe  introductory  text  of  §  1300.12  is 
revised  to  read  as  follows: 

§  1300.12    Restoration  and  discontinuance 
of  water  service. 

Tariffs  containing  rail-and-water, 
freight  forwarder-and-water,  rail-and- 
nonvesael  operating  water  common 
carriers,  or  all-water  rates  applicable 
via  routes  upon  which  it  is  necessary  to 
close  navigation  during  a  portion  of  each 
year,  must  provide  for  the  restoration 
and  discontinuance  of  service  over  such 
routes  in  the  manner  prescribed  in 
paragraphs  (a)  to  (e)  of  this  section. 

3.  In  §  1300.12  paragraph  (e)  is 
amended  to  read  as  follows: 

§  1300.12    Restoration  and  discontinuance 
of  water  service. 

***** 

(e)  Tariffs  may  be  reissued.  Tariffs 
containing  rail-and-water,  freight 
forwarder-and- water,  rail-and-non vessel 
operating  water  common  carrier,  or  all- 
water  rates  may  be  reissued  or  amended 
at  any  time  in  the  regular  manner,  but 
tariffs  containing  the  clause  prescribed 


•The  modification  m  49  f-FR  r!00.0(ci)(l)  and 
1300.67(1))  conforms  with  th«  proposed  changes  in 
Ex  Parle  No.  230  (SuliA'o.  ,5)  Improvement  of  TOFC/ 
COFC  Regulation,  stivrd  November  21.  1980. 


by  paragraph  (b)  of  this  section  which 
are  made  effective  subsequent  to  the 
date  of  actual  discontinuance  of  ser\'ice 
must  contain  a  statement  that  service 

was  discontinued  on as  per 

supplement  No. to  ICC  No. 

(former  tariff)  and  that  supplement 
announcing  discontinuance  of  service 
for  that  season  will  not  be  filed. 

4.  In  §  1300.67(b)(1)  is  revised  as  set 
forth  below. 

§  1300.67    Export  and  import  traffic- 
ocean  carriers. 

***** 

(b)  Through  routes  and  joint  rates.  (1) 
A  common  carrier  by  pipeline,  freight 
forwarder,  or  water,  subject  to  the 
Interstate  Commerce  Act  (hereinafter 
referred  to  in  this  section  as  the 
domestic  carrier)',  may  establish  a 
through  route  and  joint  rate  with  either  a 
nonvessel  or  a  vessel-operating  common 
carrier  by  water  engaged  in  the  foreign 
commerce  of  the  United  States 
(hereinafter  referred  to  in  this  section  as 
the  ocean  carrier),  as  defined  in  the 
Shipping  Act,  1916,  for  the 
transportation  of  property  between  any 
place  in  the  United  States  and  any  place 
in  a  foreign  country.  Every  tariff  naming 
such  a  through  route  and  joint  rate  shall 
be  filed  with  this  Commission.  The  tariff 
may  be  filed  in  the  name  of  the  ocean 
carrier,  a  conference  of  ocean  carriers, 
the  domestic  carrier  or  the  duty 
appointed  tariff  publishing  agent  of  such 
carriers. 

Comments,  limited  to  the  rule  changes 
proposed  in  this  notice  are  invited. 
Comments  should  also  include 
discussion  of  what,  if  any,  significant 
effect  the  rule  changes  would  have  on 
the  quality  of  the  human  environment, 
conservation  of  energy  resources,  or 
small  businesses. 

(49  U.S.C.  10321.  10703.  10762.  5  U.S.C.  S?,?,] 

Decided:  December  19.  1980. 

By  the  Commissinn,  Chairman  Gaskins 
Vice  Chairman  Greshman,  Commi.SRioniMS 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Gresham  concurrino. 
Commissioner  Clapp  absent  and  not 
participating. 
James  H.  Bayne, 
Acting  Secretary. 

|FR  Doc,  80-40517  Filed  12- 111- W)  H  4'  „ni| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1060,  1300  and  1308 

[Ex  parte  No.  364  (Sub-No.  1)1 

Freight  Forwarder  Contract  Rates— 


22(h)  means  agreements  for  joint  rates 
and  through  routes.  Our  analysis  was 
based  on  the  placement  of  the 
subsection  in  the  Motor  Carrier  Act,  the 
legislative  history,  and  the  problem 
associated  with  a  literal  interpretation 
of  the  term  "contracts." 


the  motor,  rail,  or  water  carrier;  the 
points  or  area  where  the  service  will  be 
performed;  the  compensation  (set  forth 
in  dollars  or  cents  per  unit  of  weight  or 
other  measure,  or  as  a  specific 
percentage  of  the  otherwise  applicable 
motor  or  freight  forwarder  charge.  If  the 
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for  the  transportation  of  property 
between  any  place  in  the  United  States 
and  any  place  in  a  foreign  country  and 
between  freight  forwarders  and 
ailroads.  See  §  1300.67. 
b.  In  §  1300.12  the  introductory  text 


§  1308.0    General  provisions;  definitions. 

***** 

(c)  Nonapplication.  Tariff  governed  by 
the  regulations  in  this  subpart  must  not 
contain: 

Joint  water-rail  rates: 


Rules  are,  for  the  most  part,  removed  as 
obsolete.  The  rules  are  expected  to 
reduce  energy  consumption  and  improve 
operating  efficiencies  in  the  property 
and  motor  carrier  industry. 
EFFECTIVE  DATE:  The  rules  become 


^tf^ 


•ya   ^oan 


86740      Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Rules  and  Regulations 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1080. 1300  and  1308 

I  Ex  pant  No.  364  (Sub-No.  1)] 

Freight  Forwarder  Contract  Rates- 
Implementation  of  P.  L  96-296 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 


SUMMARY:  The  Commission  has 
modified  existing  rules  allowing;  1)  the 
filing  of  contract  rates  between  freight 
forwarders  and  motor  common  and 
contract  carriers;  and  2)  the  filing  of 
joint  rates  and  through  routes  between 
freight  forwarders  and  rail  and  water 
carriers.  Other  editorial  changes  are 
adopted  to  comport  with  other  legislated 
changes  and  to  eliminate  obsolete 
provisions. 

DATES:  The  modifications  shall  become 
effective  January  30, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  or  Jane  F.  Mackall. 
(202)  275-7656. 

SUPPLEMENTARY  INFORMATION:  We 
instituted  this  proceeding  by  Notice  of 
Proposed  Rulemaking,  45  Fed.  Reg.  53190 
(August  11, 1980)  in  response  to  the 
Motor  Carrier  Act  of  1980,  Public  Law 
96-296.  The  notice  addressed  two 
sections  of  the  new  Act,  section  10(d) 
and  section  22(h).  We  have,  on  this  date. 
issued  a  final  decision  making  the 
necessary  CFR  changes  to  implement 
the  legislation.  Copies  of  the  complete 
decision  are  available  from  the 
Secretary.  ICC,  Washington,  D.C.  The 
rule  changes  and  a  summary  of  our 
reasoning  follows. 

Section  10(d)  amends  49  U.S.C.  10766. 
"Freight  forwarder  traffic  agreements." 
That  section  describes  the  types  of 
agreements  freight  forwarders  may 
make  with  one  another  and  with  other 
carriers.  Section  10(d)  deletes  the  450 
mile  requirement  concerning  agreements 
with  motor  common  carriers.  It  also 
permits  freight  forwarders  to  contract 
with  motor  contract  carriers.  We 
received  no  objections  to  our  proposed 
rules  to  implement  these  changes  and 
we  will  make  them  as  they  affect  these 
contracts. 

However  we  find  that  our  original 
proposal  to  implement  Section  22(h)  in 
Part  1080,  is  inadequate  for  describing 
the  arrangements  between  freight 
forwarders  and  water  carriers  and 
railroads  intended  by  the  Congress. 

We  have  therefore  examined  Part 
1300  and  found  it  a  more  appropriate 
vehicle  for  implementing  the  new 
legislation. 

In  our  decision  we  also  found  that  the 
term  "contracts"  as  it  appears  in  section 


22(h)  means  agreements  for  joint  rates 
and  through  routes.  Our  analysis  was 
based  on  the  placement  of  the 
subsection  in  the  Motor  Carrier  Act,  the 
legislative  history,  and  the  problem 
associated  with  a  literal  interpretation 
of  the  term  "contracts." 

If  was  also  clear  from  the  legislative 
history  of  this  section,'  that  freight 
forwarders  are  to  be  considered 
common  carriers.  The  history  also  states 
that  the  contemplated  contracts  are 
negotiated  arrangements  between 
common  carriers  relative  to  a  mutual 
understanding,  and  that  intermodalism 
is  to  be  fostered.  We  found  no  bar  to 
this  conclusion  in  section  10744.  We 
concluded  that  these  negotiated 
arrangements  are  for  through  routes  and 
joint  rates  between  carriers. 

Finally,  in  response  to  comments  from 
water  interests  and  the  FMC,  we  found 
that  Congress  intended  that  we  read 
Section  22(h)  of  the  Motor  Carrier  Act 
the  same  way  for  rail  and  water 
carriers. 

Final  Rules 

1.  Accordingly.  49  CFR  1080  is  revised 
to  read  as  follows: 

PART  1080— CONTRACTS, 
FORWARDERS— MOTOR  COMMON 
AND  CONTRACT  CARRIERS 

Sec 

1080.1  Filing. 

1080.2  Specifications. 

1080.3  Amendments. 

1080.4  Time  of  filing  and  notice  of 
termination. 

1080.5  Public  inspection. 

Authority:  49  U.S.C.  10321,  10703. 10749. 
10762.  10766(b)  and  5  U.S.C.  553. 

§  1080.1     Filing. 

All  contracts  and  amendments 
between  freight  forwarders  and  motor 
common  and  contract  carriers  entered 
into  under  49  U.S.C.  10766(b)  shall  be  in 
writing.  The  freight  forwarder  must  file  2 
copies  of  all  these  contracts  with  the 
Interstate  Commerce  Commission. 

§  1080.2    Specifications. 

Contracts  shall  show: 

(a)  In  the  upper  right-hand  corner,  a 
number  in  the  consecutive  series  of  the 
forwarder; 

(b)  The  full  name  and  address  of  each 
party  to  the  contract,  and  the  ICC 
number,  omitting  subnumbers, 
identifying  the  operating  authority  of 
each; 

(c)  A  description  of  the  transportation 
and  other  services  to  be  performed  by 


the  motor,  rail,  or  water  carrier;  the 
points  or  area  where  the  service  will  be 
performed;  the  compensation  (set  forth 
in  dollars  or  cents  per  unit  of  weight  or 
other  measure,  or  as  a  specific 
percentage  of  the  otherwise  applicable 
motor  or  freight  forwarder  charge.  If  the 
latter  method  is  used,  the  contract  must 
cite  the  governing  tariff  by  ICC  number 
or  by  ICC  Alpha  Code  deisgnation); 

(d)  The  effective  date  of  the  contract; 
and 

(e)  All  other  terms  and  conditions 
agreed  upon  between  the  parties  to  the 
contract. 

§  1080.3    Amendments. 

Amendments  to  contracts  shall  show 
their  effective  dates,  and  indicate  all 
superceded  provisions.  They  shall 
reflect  the  same  series  number  as  the 
original  contract  and  be  consecutively 
numbered. 

§  1080.4    Timing  of  filing  and  notice  of 
termination. 

Contracts,  amendments,  and 
termination  notices  shall  be  filed  within 
10  days  after  their  effective  dates.  If  a 
new  contract,  rather  than  an 
amendment,  is  filed,  it  shall  specifically 
cancel  the  old  contract.  If  names  of 
parties  are  changed  but  the  contract  is 
to  be  continued,  a  new  contract  showing 
the  names  of  the  new  parties  or  a 
document  adopting  the  old  contract  and 
reflecting  the  new  names  shall  be  filed 
within  30  days. 

§  1060.5    Public  inspection. 

All  contracts  and  amendments  filed 
with  the  Commission  under  the  rules 
and  regulations  of  this  part  shall  be 
open  to  public  inspection. 

2.  49  CFR  1300(a)(1)  is  amended,  and 
the  introductory  text  of  1300.12. 
1300.12(e).  1300.67(b),  and  1308.0(c)  are 
revised  as  follows:  * 

a.  Section  1300.0(a)(1)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  1300.0    General  provisions;  definition. 

(a)(1)  *  *  *. 

The  regulations  in  this  part  shall  also 
govern  the  construction  and  filing  of 
tariffs  naming  through  routes  and  joint 
rates  over  the  line  of  common  carriers 
by  freight  forwarders,  water,  or 
pipelines,  subject  to  the  Interstate 
Commerce  Act,  on  the  one  hand,  and 
vessel-operating  common  carriers  by 
water  engaged  in  the  foreign  commerce 
of  the  United  States,  as  defined  in  the 
Shipping  Act,  1916,  on  the  other  hand. 


'MR  Rep.  .\o  96-1069.  96th  Cong.,  2d  Sess. 
(19801.  House  Comm.  on  Public  Works  and 
Tr,inspi)rliition,  Motor  Carrier  Act  of  1980,  Report 
Together  with  Additional,  and  Minority  Views.  « 


•  The  modirication  to  49  CFR  1300.0(a)(1)  and 
1300.67(b)  conforms  with  the  proposed  changes  in 
Ex  Parte  No.  230.  (Sub-No.  5)  Improvement  of 
TOKC/COFC  Regulation,  served  November  21, 1980, 
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argument  in  this  proceeding  to  address 
the  issue  of  whether  the  Commission 
should  retain  the  distinction  between 
regular-  and  irregular-route  operations. 
The  MCLA  contends  that  the  proposed 
rules  will  eliminate  this  longstanding 


Past  operations  through  gateways. — 
The  MCLA  and  a  group  of  15  carriers, 
which  filed  a  joint  comment,  contend 
that  the  proposed  rules  are  beyond  the 
scope  of  the  Congressional  intent  in  that 
the  rules  fail  to  draw  a  distinction 


actively  operate.  Congress,  in  Section  6. 
directed  the  Commission  to  "eliminate 
gateway  restrictions"  and  it  made  no 
distinction  between  actual  and  potential 
operations  over  a  gateway.  Also,  since 
Congress  did  not  define  the  term 
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for  the  transportation  of  property 
between  any  place  in  the  United  States 
and  any  place  in  a  foreign  country  and 
between  freight  forwarders  and 
aih-oads.  See  §  1300.67. 

b.  In  §  1300.12  the  introductory  text 
a'Jd  paragraph  (e)  are  revised  to  read  as 
follows: 

§  1300.12    Restoration  and  discontinuance 
of  water  service. 

Tariffs  containing  rail-and-water. 
freight  forwarder-and-water,  rail-and- 
nonvessel  operating  water  common 
carrier,  or  all-water  rates  applicable  via 
routes  upon  which  it  is  necessary  to 
close  navigation  during  a  portion  of  each 
year,  must  provide  for  the  restoration 
and  discontinuance  of  service  over  such 
routes  in  the  manner  prescribed  in 
paragraphs  (a)  to  (e)  of  this  section. 

(e)  Tariffs  may  be  reissued.  Tariffs 
containing  rail-and-water,  freight 
forwarder-and-water,  or  all-water  rates 
may  be  reissued  or  amended  at  any  time 
in  the  regular  manner,  but  tariffs 
containing  the  clause  prescribed  by 
paragraph  (b)  of  this  section  which  are 
made  effective  subsequent  to  the  date  of 
actual  discontinuance  of  service  must 
contain  a  statement  that  service  was 

discontinued  on as  per 

supplement  No. to  ICC 

No. (former  tariff)  and  that 

supplement  announcing  discontinuance 
of  service  for  that  season  will  not  be 
filed. 

c.  Section  1300.76(b)(1)  is  revised  to 
read  as  follows. 

§  1300.67    Export  and  Import  traffic- 
ocean  carriers. 

***** 

(b)  Through  routes  and  joint  rates.  (1) 
A  common  carrier  by  pipeline,  freight 
forwarder,  or  water,  subject  to  the 
Interstate  Commerce  Act  (hereinafter 
referred  to  in  this  section  as  the 
domestic  carrier),  may  establish  a 
through  route  and  joint  rate  with  a 
vessel-operating  common  carrier  by 
water  engaged  in  the  foreign  commerce 
of  the  United  States  (hereinafter  referred 
to  in  this  section  as  the  ocean  carrier), 
as  defined  in  the  Shipping  Act,  1916,  for 
the  transportation  of  property  between 
any  place  in  the  United  States  and  any 
place  in  a  foreign  country.  Every  tariff 
naming  such  a  through  route  and  joint 
rate  shall  be  filed  with  this  Commission. 
The  tariff  may  be  filed  in  the  name  of 
the  ocean  carrier,  a  conference  of  ocean 
carriers,  the  domestic  carrier  or  the  duly 
appointed  tariff  publishing  agent  of  such 
carriers. 

d.  Section  1308.0(c)  is  revised  to  read 
as  follows. 


§  1308.0    General  provisions;  definitions. 

***** 

(c)  Nonapplication.  Tariff  governed  by 
the  regulations  in  this  subpart  must  not 
contain: 

Joint  water-rail  rates; 

Joint  water-motor  rates; 

Joint  water-rail-motor  rates; 

Passenger  fares; 

Joint  water-freight  forwarder  rates; 

Joint  water-rail-freight  forwarder 
rates; 

Contract  carrier  rates  or  charges. 

Furthermore,  tariffs  published  under 
this  subpart  must  not  contain  joint  rates 
and  through  routes  over  the  lines  of 
common  carriers  by  water  subject  to  the 
Interstate  Commerce  Act,  on  the  one 
hand,  and  vessel-operating  common 
carriers  by  water  engaged  in  the  foreign 
commerce  of  the  United  States,  as 
defined  in  the  Shipping  Act.  1916.  on  the 
one  hand,  for  the  transportation  of 
property  between  any  place  in  the 
United  States  and  any  place  in  a  foreign 
country.  For  applicable  regulations,  see 
§§  1300.67  and  1307.49. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(49  U.S.C.  10321,  10703, 10749,  10762,  10766(b), 
and  5  U.S.C.  553) 
Dated;  December  19.  1980 

By  the  Commission.  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam.  Vice 
Chairman  Gresham  concurring. 
Commissioner  Clapp  absent  and  not 
participating. 
James  H.  Bayne, 
Acting  Secretary. 

|FR  Doc.  80-40516  Filed  12-30-aO:  B.i-i  am] 
BILUNG  CODE  7035-01-M 

49  CFR  Part  1042 

[ExParteNoMC-142] 

Elimination  of  Gateway  Restrictions 
and  Circuitous  Route  Limitations 

Decided;  December  19,  1980. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

SUMMARY:  The  Commission  is  adopting 
rules  which  eliminate  gateway 
restrictions  and  circuitous  route 
limitations,  as  required  by  Section  6  of 
the  Motor  Carrier  Act  of  1980.  The  rules 
allow  a  property  carrier  which  can 
lawfully  provide  through  service  either 
by  joining  together  separate  grants  of 
operating  authority,  or  by  operating  over 
a  single  regular  route,  to  perform  that 
service  over  any  available  route. 
Property  Superhighway  and  Deviation 


Rules  are,  for  the  most  part,  removed  as 
obsolete.  The  rules  are  expected  to 
reduce  energy  consumption  and  improve 
operating  efficiencies  in  the  property 
and  motor  carrier  industry. 
EFFECTIVE  DATE:  The  rules  become 
effective  on  December  28, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karl  Morell,  (202)  27S-7953.  or  Edward 
E.  Guthrie,  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  Section  6 
of  the  Motor  Carrier  Act  of  1980. 
enacted  July  1, 1980,  added  a  new 
subsection  (h)(1)(A)  to  49  U.S.C.  10922 
which  requires  the  Commission  to 
eliminate  gateway  restrictions  and 
circuitous  route  limitations  on  the 
operations  of  motor  common  carriers  of 
property.  On  September  16, 1980.  we 
instituted  this  proceeding  by  issuing  a 
notice  of  proposed  rulemaking  (45  FR 
61333)  to  implement  this  new  statutory 
requirement.  In  that  notice,  we 
annoimced  that  we  were  considering 
adopting  rules  which  would  allow  any 
property  carrier  which  can  lawfully 
provide  through  service  either  by  joining 
together  separate  grants  of  operating 
authority,  or  by  operating  over  a  single 
regular  route,  to  perform  that  service 
over  any  available  route.  In  a 
supplemental  notice  (45  FR  75717),  we 
addressed  the  effect  of  Section  6  of  the 
Act  on  those  proceedings  involving 
interim  gateway  restrictions  which  were 
not  administratively  final  on  July  1, 1980. 
In  the  supplemental  notice,  we  proposed 
to  consider  those  interim  gateway 
restrictions  to  be  subject  to  automatic 
elimination  by  virtue  of  the 
requirements  of  Section  6. 

We  invited  the  public  to  comment  and 
20  statements  were  received.  Our 
discussion  will  be  limited  to  three 
procedural  matters  and  those  provisions 
of  the  proposed  rules  which  we  have 
been  requested  to  modify  or  clarify  by 
various  parties. 

Procedural  matters. — Congress  has 
required  that  we  eliminate  gateway 
restrictions  and  circuitous  route 
limitations  by  December  28, 1980. 
Because  of  the  limited  time  Congress 
has  provided  for  the  promulgation  of 
these  rules,  we  believe  there  is  good 
cause  to  make  them  effective  in  less 
than  30  days.  See  5  U.S.C.  553(d)(3).  The 
rules  are  permissive  and  do  not  require 
carriers  to  change  their  operations.  Also, 
since  the  purpose  of  these  rules  is  to 
relieve  restrictions  in  outstanding 
authorities,  they  do  not  require  the 
normal  30  days  notice  before  their 
effective  date.  See  5  U.S.C.  553(d)(1). 
Therefore,  the  rules  will  be  made 
effective  on  December  28, 1980. 

The  Motor  Carrier  Lawyers 
Association  (MCLA)  requests  oral 
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they  will  be  discouraged  from  using 
more  direct  routes.  Therefore,  it 
recommends  that  we  allow  carriers  lo 
offer  full  intermediate  point  ser\  ice  on 
any  route  over  which  they  chose  to 
operate  pursuant  to  the  in\olved  rules. 
The  language  of  pari  (A)  of  Section  6 


Inc.  (RCCC).  supports  adoption  of  the 
proposed  rules  but  questions  the 
intended  interpretation  of  proposed 
§  1042.11(c).  Section  1042.11(c)  of  the 
proposed  regulations  essentialh  would 
retain  the  "25-mile"'  rule  and  the 
"intermediate-point  service"  provision 


used  along  permissible  superhighway 
routes  under  the  rules  In  essence,  a 
carrier  ma\  use  a  permissible 
superhighway  route  much  like  any 
regular  certificated  service  route 
operating  vehicles  o\  er  it  essentially  in 
the  manner  the  carrier  desires. 
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argument  in  this  proceeding  to  address 
the  issue  of  whether  the  Comimission 
should  retain  the  distinction  between 
regular-  and  irregular-route  operations. 
The  MCLA  contends  that  the  proposed 
rules  will  eliminate  this  longstanding 
distinction  without  the  affected  public 
having  had  an  opportunity  specifically 
to  address  this  issue.  The  purpose  of  this 
proceeding  is  to  implement  the  statutory 
requirement  that  we  eliminate  "gateway 
restrictions  and  circuitous  route 
limitations."  We  do  not  believe  that  this 
statutory  language  can  be  logically 
interpreted  as  excluding  the  circuitous 
operations  of  regular-route  carriers.  The 
proposed  rules  generally  will  permit 
regular-route  carriers  to  use  any 
available  route  in  operating  between 
their  authorized  service  points.  This,  of 
course,  will  erode,  to  some  extent,  the 
distinctions  between  regular-  and 
irregular-route  motor  carrier  operations. 
Congress  presumably  was  aware  of  this 
when  the  legislation  was  drafted. 
Congress"  expressed  concerns  about 
efficiency,  economy,  and  productivity  in 
the  motor  carrier  industry  may  well 
require  a  reevaluation  of  the  distinctions 
between  regular-  and  irregular-route 
operations  as  established  in 
Transportation  Activities.  Brady 
Trans^r  8- Storage  Co..  47  M.C.C.  23 
(1947).  However,  we  do  not  believe  that 
it  is  necessary  or  practicable  to  hold 
oral  arguments  on  this  issue  in  this 
proceeding,  especially  because  of  the 
statutory  requirement  that  we 
promulgate  final  rules  by  December  28. 
1980.  Accordingly,  the  request  for  oral 
argument  is  denied. 

The  MCLA  also  contends  that  this 
proceeding  is  fundamentally  flawed 
because  the  Commission  has  not  met  its 
obligations  under  the  national  policies 
of  environmental  and  energy  concerns. 
It  contends  that  we  are  required  by  law 
to  prepare  an  environmental  impact 
statement  and  a  statement  of  energy 
impact.  Therefore,  the  MCLA  requests 
that  we  hold  this  proceeding  in 
abeyance  and,  once  the  necessary 
statements  are  prepared,  that  vve 
renotice  the  proceeding.  In  the  notice  in 
this  proceeding,  we  indicated  that  it  did 
not  appear  that  this  action  would 
significantly  affect  the  quality  of  the 
human  environment,  but  it  was  expected 
to  contribute  to  the  conservation  of 
energy  resources.  Comments  were 
expressly  invited  on  these  issues. 
Moreover,  the  question  of  the  effect  of 
the  proposal  on  the  environment  and 
energy  conservation  has  been  studied 
by  the  Commission's  Energy  and 
Environment  unit  and  will  be  discussed 
later  in  this  document.  Therefore,  the 
MClJ\'s  motion  to  renotice  is  denied. 


Past  operations  through  gateways. — 
The  MCLA  and  a  group  of  15  carriers, 
which  filed  a  joint  comment,  contend 
that  the  proposed  rules  are  beyond  the 
scope  of  the  Congressional  intent  in  that 
the  rules  fail  to  draw  a  distinction 
between  a  carrier  that  is  actually 
operating  over  a  gateway  and  one  which 
merely  holds  authority  that  would 
permit  such  an  operation.  The  MCLA 
argues  that  there  can  be  only  a 
"gateway  restriction",  as  contemplated 
by  Congress,  when  a  carrier  is  now 
actively  operating  over  the  gateway.  The 
group  of  carriers  contends  that  it  is 
imperative  that  the  Commission  include 
in  the  rules  an  appropriate  definition  of 
the  term  "gateway",  and  that  this  term 
be  given  its  natural  meaning  as 
developed  in  past  Commission 
decisions.  They  assert  that  in  Gateway 
Elimination.  119  M.C.C.  170  (1973)  and 
119  M.C.C.  530  (1974),  the  Commission 
defined  a  "gateway"  in  terms  of  a 
carrier  providing  an  active  service 
through  a  specific  point.  Therefore,  the 
MCLA  and  the  group  of  carriers  contend 
that  the  Commission  must  require 
carriers  to  submit  evidence  of  actual 
operations  over  a  gateway  before  that 
gateway  can  be  eliminated. 

In  Gateway  Elimination,  supra  119 
M.C.C.  at  197,  the  Commission  adopted 
the  following  definitional  statement. 
"Where  a  motor  common  carrier  holds 
separate  and  unrestricted  aniharWie^ 
which  have  a  common  point  of  service 
to  which  a  given  shipment  may  be 
transported  under  one  authority  and 
from  which  the  sa.oie  shipment  may  be 
transported  under  the  other  the  carrier 
may  furnish  through  service  on  the 
shipment  under  a  combination  of  the 
authorities  provided  the  authorities  are 
not  restricted  through  the  common 
service  point  or  points  (the  gateway). 
The  import  of  this  statement  is  that  a 
common  point  of  service  becomes  a 
gateway  whenever  two  authorities  may 
be  joined  together  at  that  point  to  render 
a  through  service  and  not  only  upon  the 
actual  commencement  of  operations 
through  that  point.  This  definitional 
statement  clearly  speaks  in  terms  of 
potential  as  well  as  actual  operations. 
Therefore,  consistent  with  this 
lung.stitnding  definition  of  a  "gateway", 
we  do  not  believe  that  it  is  necessary  to 
require  proof  of  actual  operations 
through  a  gateway  in  order  to  authorize 
direct  service.  Similarly,  we  do  not 
believe  that  it  is  necessary  specifically 
to  include  the  definition  of  a  gateway  in 
the  rules. 

Nor  do  we  believe  that  the  language 
of  Section  6  can  be  reasonably  ' 
interpreted  as  pertaining  only  to  those 
gateways  over  which  carriers  now 


actively  operate.  Congress,  in  Section  6. 
directed  the  Commission  to  "eliminate 
gateway  restrictions"  and  it  made  no 
distinction  between  actual  and  potential 
operations  over  a  gateway.  Also,  since 
Congress  did  not  define  the  term 
"gateway  restriction"  (which  is  a  word 
of  art  in  the  industry),  we  assume  that  it 
was  familiar  with  the  common,  industry- 
wide meaning  of  that  term,  which,  as  we 
discussed  above,  includes  potential 
operations.  Furthermore,  Congress  has 
clearly  treated  the  removal  of  gateway 
restrictions  and  circuitous  route 
limitations  different  from  the  removal  of 
other  types  of  restrictions.  Compare 
subsection  (h)(1)(A)  with  (h)(1)(B)  of  49 
U.S.C.  10922.  Congress  has  told  us  to 
remove  all  gateway  restrictions  within 
180  days  of  enactment  of  the  statute,  i.e.. 
by  no  later  than  December  28, 1980.  In 
contrast,  Congress  has  required  simply 
that  we  establish  procedures  within  180 
days  to  remove  other  types  of 
restrictions  on  an  application-by- 
application  basis  over  time,  and  it 
established  certain  criteria  to  guide  our 
determinations  in  this  regard.  Had 
Congress  intended  that  we  require 
individual  carriers  to  demonstrate  active 
movements  through  a  gateway  to  qualify 
that  gateway  for  elimination,  it  simply 
would  have  included  gateway 
restrictions  in  the  application 
procedures  provided  for  in  subsection 
{h)(l)(B)  rather  then  treating  them 
separately  in  subsection  (h)(1)(A). 
Clearly,  it  would  be  impossible  for  us  to 
meet  our  statutory  deadline  if,  as 
suggested,  we  were  to  require  carriers  to 
file  evidence  of  e.xisting  operations 
through  gateways.  Accordingly,  we 
believe  that  the  rules  we  are  adopting  in 
this  proceeding  are  consistent  with  the 
provisions  of  Section  6  of  the  Act  and  its 
legislative  history. 

Intermediate  point  service. — In  the 
notice  in  this  proceeding  we  explained 
that,  except  as  provided  by  proposed 
Section  1042.11(c),  regular-route  carriers 
conducting  operations  under  the 
proposed  rules  would  not  be  permitted 
to  serve  any  point  not  otherwise 
specifically  authorized  to  be  served  by 
them  in  certificated  operating 
authorities.  The  United  States 
Department  of  Transportation  (DOT) 
contends  that  not  allowing  carriers  to 
serve  intermediate  points  while 
conducting  operations  under  the 
involved  rules  is  inconsistent  with  the 
Motor  Carrier  Act  and  the  legislative 
history  and  contradicts  our  proposals  in 
Ex  Parte  No.  MC-142  (Sub-No.  1), 
Removal  of  Restrictions,  Motor  Car.  of 
Property.  132  M.C.C.  114  (1980).  DOT 
maintains  that,  unless  carriers  are 
permitted  to  serve  intermediate  points, 


they  will  be  discouraged  from  using 
more  direct  routes.  Therefore,  it 
recommends  that  we  allow  carriers  to 
offer  full  intermediate  point  service  on 
any  route  over  which  they  chose  to 
operate  pursuant  to  the  involved  rules. 

The  language  of  part  (A)  of  Section  6 
of  the  Act  refers  merely  to  the  remo\  al 
of  those  restrictions  and  limitations 
which  prevent  carriers  from  providing 
service  by  way  of  the  most  direct  routes. 
We  believe  that  Congress'  intent  in 
drafting  this  section  was  simply  to 
improve  the  operating  economies  and 
efficiencies  of  carriers  by  allowing  them 
to  operate  over  new,  more  direct  routes 
between  points  already  authorized 
under  their  certificates,  and  not  to 
enable  carriers  to  acquire  new  service 
points.  To  permit  maximum  operational 
flexibility,  §  1042.11(a)  of  the  rules  will 
allow  regular-route  motor  common 
carriers  to  use,  without  limitation,  any 
route  they  desire  in  operating  between 
their  authorized  service  points.  These 
routes  need  not  necessarily  be  more 
direct,  nor  is  there  any  requirement  that 
carriers  file  for  authority  to  operate  over 
them.  Therefore,  if  carriers  were 
permitted  to  serve  intermediate  points 
while  operating  under  this  rule,  they 
would  be  able,  essentially,  to  commence 
unlicensed  service  operations  along  any 
route  over  which  they  choose  to  operate. 
We  do  not  believe  that  Congress 
intended  such  a  result  when  it  enacted 
the  Motor  Carrier  Act  of  1980. 

Also,  we  do  not  believe  that  the  rules 
being  adopted  in  this  proceeding  are 
inconsistent  with  the  rules  adopted  in 
Ex  Parte  No.  MC-142  (Sub-No.  1).  Under 
the  procedures  adopted  in  that 
proceeding,  carriers  will  be  able  to 
acquire  authority  to  serve  all 
intermediate  points  on  their  existing 
authorized  regular  service  routes.  This 
will  enable  carriers  to  perform  a  more 
efficient  and  economical  service  while 
operating  over  their  regular  routes.  The 
rules  being  adopted  in  this  proceeding 
will  provide  for  more  efficient  overall 
operations  by  allowing  carriers  to  use 
any  route  they  desire  in  operating 
between  the  authorized  service  points 
on  their  regular  routes.  We  emphasize, 
in  this  connection,  that  the  rules 
promulgated  here  are  designed  solclv  to 
implement  certain  restriction  removal 
aspects  of  the  Motor  Carrier  Act.  To  the 
extent  that  carriers  may  wish  to  serve 
points  on  these  more  direct  routes,  they 
can  always  apply  for  the  requisite 
regular-route  authority  under  the 
substantially  eased  entry  provisions  of 
Section  5  of  the  Act  and  our  regulations 
promulgated  in  Ex  Parte  55  (Sub-No.  43). 

The  "same  vehicle" rule. — The 
Regular  Common  Carrier  Conference. 


Inc.  (RCCC).  supports  adoption  of  the 
proposed  rules  but  questions  the 
intended  interpretation  of  proposed 
§  1042.11(c).  Section  1042.11(c)  of  the 
proposed  regulations  essentially,  would 
retain  the  "25-mile"  rule  and  the 
"intermediate-point  service"  provision 
of  the  Property  Motor  Carrier 
Superhighway  Rules  which,  in  most 
other  lespects.  are  rendered  superfluous 
by  the  proposed  rules  RCCC  notes  that 
proposed  §  1042  11(c)  does  not  contain 
the  "depart  from  and  return  to"  language 
of  the  existing  Superhighway  Rules.  It 
questions  whether,  by  not  including  that 
language,  the  Commission  intends  to 
repudiate  the  "same  vehicle" 
interpretive  ruling  made  in  Petition  for 
Declaratory  Order — Superhwy.  Opers.. 
125  M.C.C.  688  (1976).  RCCC  contends 
that  the  "same  vehicle"  rule  imposes 
insurmountable  operational 
impediments  on  the  normal  handling  of 
less-than  truckload  shipments  and 
forces  carriers  to  perform  inefficient  and 
uneconomical  operations. 

In  Petition  for  Declaratory  Order — 
Superhny.  Opers..  supra,  at  692-93, 
Division  1  concluded  that,  in  order  to 
comport  with  the  Superhighway  Rules, 
the  same  vehicle  that  departs  from  the 
underlying  regular  service  route  to 
perform  operations  pursuant  to  the  rules 
must  also  return  to  the  underlying  route. 
We  believe  that  this  interpretive  ruling 
involved  too  literal  a  reading  of  the 
words  of  the  rules  (i.^..  "depart  from  and 
return  to"  as  connoting  necessarily  a 
vehicle  moving,  and  not  just  a  route 
extending,  between  these  points)  and 
not  the  spirit  and  intent  of  the  rules.  The 
Superhighway  Rules  were  intended  to 
allow  superhighway  services  but  not  to 
make  the  performance  of  these  services 
inefficient  and  uneconomical.  Moreover, 
the  "same  vehicle"  rule  is  inconsistent 
with  the  intent  of  Section  6  of  the  Act 
and  the  rules  being  promulgated  in  this 
proceeding.  Therefore,  the  rules  should 
be  interpreted  logically  and  with 
common  sense  reasonably  not  to  compel 
that  the  same  vehicle  departing  the 
service  route  must  return  or  that  the 
vehicle  operating  under  the  rules  must 
depart  and  return.  Accordingly,  in  this 
regard  the  decision  in  Petition  for 
Declaratory  Ordi  ' — Superhny.  Opers.. 
supra,  is  overruled. 

Where  a  carrier  has  a  superhighway 
route  which  otherwise  qualifies  for  use 
under  proposed  §  1042. ll(c],  it  may  use 
that  route  with  no  obligation  that  the 
same  vehicle  that  departs  from  the 
service  route  must  return  to  that  route  or 
that  vehicles  used  in  operations  along 
the  route  must  in  fact  depart  and  return. 
This  leaves  to  the  carrier's  discretion  the 
manner  in  which  its  vehicles  will  be 


used  along  permissible  superhighway 
routes  under  the  rules  In  essence,  a 
carrier  may  use  a  permissible 
superhighway  route  much  like  any 
regular  certificated  service  route 
operating  vehicles  over  it  essentially  in 
the  manner  the  carrier  desires. 

Contract  cc.-riers  and  regular-route 
carriers  of  specified  comn^.odities. — In 
the  notice  in  this  proceeding,  we 
requested  comments  on  whether 
contract  carriers  and  specific 
commodity  carriers  should  be  included 
in  the  proposed  regular-route  rules.  V\'e 
noted  that  contract  carriers  and 
transporters  of  specific  commodities 
cannot  generally  be  classified 
appropriately  as  bona  fide  regular-route 
operators.  Therefore,  we  invited  these 
carriers  to  convert  their  existing  rights 
to  corresponding  irregular-route 
authority.  In  their  comments,  DOT  and 
Overnite  Transportation  Company  urge 
that  we  include  common  carriers  of 
specific  commodities  within  the  scope  of 
the  proposed  regular-route  rules. 

We  believe  that  the  conversion  by 
contract  carriers  and  carriers  of 
specified  commodities  from  regular-  to 
irregular-route  authority  would  cure  any 
operational  circuity  for  these  carriers, 
and  our  invitation,  in  this  regard,  still 
stands.  However,  we  do  not  believe  that 
Section  6  of  the  Act  can  be  reasonably 
interpreted  as  applying  only  to  regular- 
route  carriers  of  general  commodities. 
The  requirement  of  section  6  that  vve 
eliminate  circuitous  route  limitations 
imposed  on  motor  common  carriers  of 
property,  as  reasonably  interpreted, 
would  extend  to  carriers  of  specified  as 
well  as  general  commodities. 
Accordingly,  proposed  §  1042.11(a)  will 
be  modified  by  deleting  the  exclusion 
pertaining  to  transporters  of  specific 
comm.odities.  However,  since  Section  6 
pertains  only  to  common  carriers  of 
property,  contract  carriers  will  not  be 
included  w  ithin  the  scope  of  the  rules 
adopted  in  this  proceeding. 

Certificates  o^  Registration. — In  the 
notice,  we  also  requested  comments  on 
whether  the  rules  sh.ould  be  made 
applicable  to  authorities  issued  by  the 
Commission  under  Section  10931  of  the 
Act.  These  are  authorities  based  on 
initial  findings  by  State  regulatory 
bodies,  and  authorize  operations  solely 
within  a  single  State. 

Overnite  is  of  the  view  that  allowing 
single  State  operators  to  use  more  direct 
routes  is  a  matter  that  should  be  left  to 
the  States.  RCCC  points  out  that  these 
carriers  generally  conduct  intrastate  and 
interstate  operatioi^s  in  conjunction  with 
one  another  to  take  advantage  of 
operational  efficiencies.  Therefore, 
RCCC  questions  whether  these  carriers 
could  feasibly  separate  the  intrastate 
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and  interstate  aspects  of  their 
operations  merely  to  take  advantage  of 
alternative  routings  that  necessarily  can 
apply  only  to  the  interstate  portion  of 
the  traffic  being  handled. 
We  are  aware,  of  course,  that  our 


route  carriers  from  the  scope  of  the  rule 
and  fails  to  state  the  purpose  of  the  rule 
which  is  to  update  the  Commission's 
files  and  not  to  reissue  a  certificate 
whenever  a  carrier's  route  is 
redesignated.  We  have  modified 


authorities,  to  the  extent  they  are 
inconsistent  with  these  rules,  govern 
that  carrier's  operations  until  such 
restrictions  or  conditions  are  properly 
removed.  Therefore,  motor  common 
carrier  affiliates  of  railroads  holding 
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govern  the  elimination  of  interim 
gateway  restrictions  from  inteiim 
authorities. 

Contrary  to  the  MCLA's  argument. 
underlying  audiorities  on  which  the 
involved  interim  tacking  rights  are 


limitations  imposed  upon  motor 
common  carriers  of  property  was  made 
by  Congress  in  the  Motor  Carrier  Act,  In 
the       implementii;g  that  Congressional 

directive,  the  environm.enta!  and  energy 
impacts  of  this  rulemaking  have  been 


1.  Retitle  Part  1042  of  Title  49  of  the 
Code  of  Federal  Regulations  as  "Motor 
Carrier  Routing  Regulations." 

PART  1042— MOTOR  CARRIER 
ROUTING  REGULATIONS 
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and  interstate  aspects  of  their 
operations  merely  to  take  advantage  of 
alternative  routings  that  necessarily  can 
apply  only  to  the  interstate  portion  of 
the  traffic  being  handled. 

We  are  aware,  of  course,  that  our 
jurisdiction  in  this  matter  extends  only 
to  the  interstate  portion  of  these 
carriers'  operations.  However,  to  that 
extent  we  see  no  reason  to  exclude 
single  State  operators  from  the  scope  of 
the  rules.  The  Congressional  directive 
that  we  eliminate  circuitous  route 
limitations  pertains  to  all  motor  common 
carriers  engaged  in  interstate  or  foreign 
commerce.  Therefore,  we  believe  that 
single  State  carriers,  to  the€xtent  of 
their  interstate  operations,  should  be 
able  to  take  advantage  of  the  involved 
rules.  These  carriers,  of  course,  would 
have  to  continue  conducting  the 
intrastate  portion  of  their  operations  in  a 
manner  consistent  with  the  applicable 
State  laws,  as  is  the  case  with  any 
carrier  combining  interstate  and 
intrastate  traffic. 

Commonly  controlled  carriers. — AN'R 
Freight  System  requests  that  we  adopt  a 
specific  rule  to  eliminate  routing 
restrictions  for  commonly  controljed 
carriers.  Affiliated  carriers  that  join 
their  respective  authorities  do  so  at 
interchange  points  and  not  at  gateways. 
The  elimination  of  interchange  points  is 
clearly  beyond  the  scope  of  Section  6  of 
the  Act  and  this  proceeding.  If  a  carrier 
finds  that  its  operations  via  an 
interchange  at  a  circuitous  point  are 
energy  wasteful  or  inefficient,  it  may  use 
existing  procedures  and  file  an 
application  either  for  direct  single-line 
authority  or  for  the  relocation  of  the 
interchange  point. 

Combining  regular  and  ir-pgidar 
routes. — Georgia  Highway  Express,  Inc.. 
believes  that  the  proposed  rules  are 
ambiguous  in  their  treatment  of 
gateways  formed  by  the  combination  of 
regular  and  irregular  routes.  It  points  out 
that  proposed  §  1042.12.  which  is  the 
pertinent  section  governing  ♦he 
elimination  of  these  types  of  gateways, 
contains  no  express  reference  to  regular- 
route  authority  and  that  the  heading  of 
that  section  suggests  that  it  applies  only 
fo  irregular-route  carriers.  To  avoid 
confusion,  we  have  modified  proposed 
§  1042.12  expressly  to  include  regular- 
route  authorities. 

Redesignated  highways  provision. — 
Proposed  Section  1042.13  would  retain 
the  provision  in  the  current  deviation 
rules  which  requires  a  carrier  to  rrotify 
the  Commission  in  case  a  highway  over 
which  it  is  authorized  to  operate  is  given 
a  new  designation.  Rate  Comparison 
Services,  Inc.,  points  out  that,  unlike  the 
current  provision,  the  proposed  section 
does  not  expressly  exclude  irregular- 


route  carriers  from  the  scope  of  the  rule 
and  fails  to  state  the  purpose  of  the  rule 
which  is  to  update  the  Commission's 
files  and  not  to  reissue  a  certificate 
whenever  a  carrier's  route  is 
redesignated.  We  have  modified 
proposed  §  1042.13  to  reflect  more 
anrurately  the  scope  and  purpose  of  this 
section. 

Other  suggested  matters. — CRST 
requests  that  the  Commission  reverse  its 
present  and  proposed  policy  of 
prohibiting  the  tacking  of  two  or  more 
irregular-route  authorities,  and,  at  the 
same  time,  issue  a  general  rule  of 
construction  which  would  permit  direct 
service  where  indirect  operatiojiajnay 
be  performed  over  combinations  of 
irregular  routes. 

We  do  not  believe  that  the  language 
of  Section  6  of  the  Act  can  be  logically 
interpreted  as  indicating  that  existing 
limitations  prei  luding  tacking  must  be 
eliminated.  The  term  "gateway 
restriction  "  is  generally  employed  when 
referring  to  the  legal  necessity  that  a 
carrier  operate  through  authorized 
gateways  (i.e..  common  service  points) 
in  joining  separate  authorities.  The  term 
"circuitous  route  limitations"  is  more 
generalized  and  speaks  for  itself.  Both 
terms  clearly  deal  with  the  concept  of 
operational  circuity.  Where  authorities 
cannot  be  tacked  and,  consequently,  the 
carrier  cannot  render  a  through  ser\  ice 
on  a  given  commodity,  the  potential  for 
operational  circuity  is  obviated  insofar 
as  that  carrier's  system  is  concerned. 
Congress,  in  drafting  Section  6  of  the 
Act.  clearly  sought  to  eliminate 
operational  circuity  in  existing 
fuithorii'ed  spr\  ices  and  not  to  create 
totally  new  operations.  It  is  just  as  plain, 
however,  that  Congress  intended  to 
foster  efficiency  in  fuel  use  and 
operations  generally  a.id  that 
elimination  of  tacking  restrictions  would 
serve  these  ends.  Nevertheless,  we  feel 
the  most  appropriate  way  to  remove 
such  restrictions  is  by  filing  a  new 
application  for  direct  authority  in 
individual  instances  or  to  consolidate 
existing  fragmented  certificates  to 
eliminate  multiple  restrictions. 

Seaboard  Coast  Line  Railroad 
Company  and  Seaco.ist  Transportation 
Company,  Inc.,  assert  that  the  proposed 
rules  should  be  extended  to  motor 
carrier  affiliates  of  railroads.  The  rules 
being  adopted  in  this  pioceeding  do  not 
expressly  exclude  these  carriers.  Motor 
common  carrier  affiliates  of  railroads 
can  take  full  advantage  of  these  rules 
unless,  of  course,  their  underlying 
authorities  aie  restricted  to  the  contrary, 
as  is  the  case  with  any  motor  common 
carrier  of  property.  Restrictions  or 
ccmditions  contained  in  any  carrier's 


authorities,  to  the  extent  they  are 
inconsistent  with  these  rules,  govern 
that  carrier's  operations  until  such 
restrictions  or  conditions  are  properly 
removed.  Therefore,  motor  common 
carrier  affiliates  of  railroads  holding 
certificates  which  contain  conditions 
requiring  them  to  perform  circuitous 
operations  should  avail  themselves  of 
the  appropriate  Commission  procedures 
to  have  such  conditions  removed. 
Finally,  Mr.  Weiner  requests  that  the 
Commission  abolish  Administrative 
Ruling  84.  This  matter  is  clearly  beyond 
the  scope  of  this  proceeding. 

Interim  gateway  restrictions. — The 
regulations  adopted  in  Gateway 
Elimination,  supra,  allow  carriers  which 
have  filed  applications  in  good  faith 
under  the  rules  to  continue  providing 
service  through  their  gateways  until 
final  disposition  of  their  application 
proceedings.  49  C.F.R.  1065.1(b).  A  few 
proceedings  instituted  under  those  rules 
remain  to  be  processed.  There  are  also 
carriers  which  have  pending  gateway 
elimination  applications  directly  related 
to  finance  proceedings  under  49  U.S.C. 
11344  or  10926,  in  which  the  finance 
transaction  has  already  been 
consummated.  Under  these 
circumstances,  carriers  now  hold 
interim — i.e.,  pendente  lite — authority  to 
tack  their  underlying  authorities  and 
operate  through  gateways  to  the  extent 
that  such  operations  are  the  subject  of 
the  pending  proceedings.  In  the 
supplemental  notice,  we  indicated  that 
Section  6  of  the  Act  should  govern  the 
removal  of  these  interim  gateway 
restrictions. 

DOT  and  Wheaton  Cartage  Co.. 
individually,  and  Cartwright  Van  Lines. 
Inc.,  Lester  C.  Newton  Trucking  Co.,  and 
Richardson  Transfer  and  Storage  Co,, 
Inc.,  jointly,  filed  comments  generally 
supporting  the  removal  of  interim 
gateway  restrictions  pursuant  to  the 
provisions  of  Section  6.  The  MCLA.  on 
the  other  hand,  opposes  our  proposed 
action  in  this  regard. 

In  response  to  the  supplemental 
notice,  the  MCLA  reiterates  its  argument 
that  there  is  no  gateway  restriction  to  be 
eliminated  unless  the  carrier  has  been 
actually  operating  through  the  common 
point  of  service.  There  is  no  need  to 
address  further  the  MCLA's  argument  in 
this  regard,  since  we  have  already 
discussed  the  proper  definition  of  a 
gateway  restriction.  The  MCLA  also 
contends  that  Congress,  in  drafting 
section  6,  intended  the  remo\.il  of 
certain  operating  restrictions  fr^m  motor 
carrier  certificates  or  permits.  It  argues 
that,  since  a  grant  of  temporary 
authority  cannot  be  considered  a 
certificate  or  permit.  Section  6  does  not 


govern  the  elimination  of  interim 
gateway  restrictions  from  inteiim 
authorities. 

Contrary  to  the  MCLA's  argument,  the 
underlying  autliorities  on  which  the 
involved  interim  tacking  rights  are 
based  are  not  temporary  authorities,  but 
permanent  certificates.  Permanent 
irregular-route  authorities  may  be 
tacked  with  one  another,  on  an  inteiim 
basis,  to  the  extent  that  such  authorities 
are  the  basis  of  a  pending  gateway 
elimination  application  cither  filed 
under  the  regulations  adopted  in 
Gateway  Elimination,  supra,  or  directly 
related  to  a  finance  proceeding  where 
the  finance  transaction  has  already  been 
consummated.  Carriers  which  have  such 
applications  pending  hold  lawful 
authority  to  continue  providing  through 
service  by  observing  their  gateways 
until  final  disposition  of  their 
application  proceedings.  Therefore,  it  is 
not  the  underlying  authorities  th;:t  are 
provisional  in  nature,  but  rather  it  is  the 
right  to  tack  these  authorities. 

Under  the  circumstances  discussed 
above,  carriers  hold  lawful  interim 
authority  to  operate  through  gateways. 
Congress,  in  directing  the  Commisoion 
to  eliminate  gateway  restrictions,  made 
no  distinction  between  "permanent"  and 
"interim"  gateways.  Also,  we  do  not 
believe  that  Congress  intended  that  we 
impose  different  standards  fur  the 
removal  of  interim,  as  opposed  to 
permanent,  gateway  restrictions. 
Therefore,  we  believe  (hat  sfnition  (i 
should  properly  be  read  to  govern  the 
removal  of  al!  gateway  re.<:lrictions. 
Accordingly,  in  processing  those 
pending  proceedings  involving  interim 
gateway  restrictions  which  were  not 
administratively  final  on  July  1, 1980,  the 
Commission  will  consider  all  bona  fide 
gateway  restrictions  to  be  autom.atically 
eliminated  by  virtue  of  the  requiiements 
of  Section  6  of  the  Act. 

Finally,  contrary  to  the  contention  of 
Caitwright,  Newton,  and  Richardson, 
we  do  not  believe  that  it  is  necessary  or 
practicable  to  promulgatf:  a  specific  rule 
which  would  govern  the  eliminntion  of 
the  interim  restrictions.  Unlike   '. 
permanent  gateway  restrictions,  the 
interim  restrictions  are  few  in  number 
and  all  are  the  subject  of  pending 
proceedings.  Also,  it  is  nei^essary  that 
we  issue  appropriate  certificates  to 
these  carriers  to  reflect  accurately  the 
scope  of  their  authorized  direct 
operations.  Therefore,  we  will  continue 
to  process  these  individual  pending 
causes  and  issue  the  carriers  the 
appropriate  operating  authority. 

Environmental  and  energy 
considerations. — The  fundamental 
determination  to  eliminate  gateway 
restrictions  and  c'rcuitous  route 


limitations  imposed  upon  motor 
common  carriers  of  property  was  made 
by  Congress  in  the  Motor  Carrier  Act.  In 
implementii;g  that  Congressional 
directive,  the  environm.ental  and  energy 
impacts  of  this  rulemaking  have  been 
examined  and  found  not  to  be 
significant.  To  the  degree  that  there  may 
be  environmental  or  energy  effects 
flowing  from  our  action,  we  believe  that 
elim.ination  of  gateway  restrictions  and 
circuitous  route  limitations  will  improve, 
on  a  nationwide  basis,  energy  efficiency 
and  public  safety,  and  reduce  air  and 
noise  pollution.  Although  not  deemed 
significant,  the  improvements  in  energy 
consumption  and  environmental  quality 
are  consistent  with  established  national 
objectives.  The  environmental  and 
energy  docum.ents  which  support  these 
conclusions  are  set  forth  in  Appendix  B. 

Accordingly,  we  adopt  the  rules 
proposed  in  the  prior  Federal  Register 
notice,  as  set  forth  in  Appendix  A. 

(49  U.S.C.  10321  and  10922(h)(1)(A)  nnd  5 
U.S.C.  553) 

By  the  Commission.  Chuirmdn  Gaskins. 
Vice  Chairman  Gresham,  Commissioner.<! 
Clapp.  Trantum.  Alexis,  ar.d  Gilliam  Vice 
Chfiirman  Gre.shan  concurring  in  pari  and 
di.ssenting  in  part  with  a  separate  exp,"Pssion. 
Cominissioner  Cbpp  concurring  in  part  and 
dissenting  in  part  with  a  spparale  pxprr.ssion. 
lames  H.  Baync, 
Acting  Secretary. 

Vice  Chairman  Gresham,  concurring 
in  part  and  dissenting  in  part: 

I  disagree  with  the  majority  only  to 
the  extent  that  if  applies  the  automatic 
gatew-ay  elimination  provisions  of 
Section  6  of  the  Motor  Carrier  Act  of 
1980  to  interim  tacking  authority. 

Commissioner  Clapp.  concurring  in 
part  and  dissenting  in  part: 

As  I  noted  in  my  comments  to  the 
interim  rules.  Section  6  of  the  Motor 
Carrier  Act  of  1980  requires  the 
elimination  of  gateway  restrictions  from 
"motor  carrier  certificates".  (H.R.  Rep. 
No.  96-1069  9Gth  Cong.  2nd  St;ss.  17 
(l'J8U)).  This  means  that  restrictions 
must  be  removed  only  in  the  case  of 
certificates  which  can  be  joined  to  form 
permanent  gateways  and  not  where 
there  are  so-called  "temporary 
gateways".  The  temporary  tacking 
allowed  under  the  gateway  procedures 
were  provisional  and  intended  only  to 
pr;)vide  administrative  relief  during  the 
pendency  of  proceedings  designed  to 
establish  //there  is  a  gateway  and  if  so 
whether  it  should  be  eliminated,  if  there 
is  no  gateway  there  is  nothing  fo 
remove. 

Appendix  A 

49  CFR  1042  is  amended  as  follows: 


1 .  Retitle  Part  1042  of  Title  49  of  the 
Code  of  Federal  Regulations  as  "Motor 
Carrier  Routing  Regulations." 

PART  1042— MOTOR  CARRIER 
ROUTING  REGULATIONS 

2.  Designate  current  §§  1042.1  and 
1042.2  as  a  new  subpart  A  entitled 
"Motor  Carriers  of  Passengers." 

Subpart  A— Motor  Carriers  of 
Passengers 

§§  1042.3  and  1042.4    [Removedl 

>  «  «  *  * 

3.  Remove  current  §§  1042.3  and 
1042.4. 

4.  Add  to  part  1042  a  new  subpart  B 
entitled  "Motor  Carriers  of  Property"  to 
read  as  follows: 

Subpart  B— Motor  Carriers  of  Property 

Sec. 

1042.10  General. 

1042.1 1  Elimination  of  routing  restriction.s — 
regular-route  carriers. 

1U42.12    Elimination  of  gateways — regular- 

and-irrpgular-route  carriers. 
1042.13     Redesignated  highways. 
.^ulhorily:  49  U.S.C.  10321  and 
10922(hj{l)(A)  and  5  U.S.C.  553. 

§  1042.10    General. 

(a)  Scope  of  this  subpart. — This 
subpart  implements  49  U.S.C. 
10922(h)(1)(A)  by  eliminating  gateway 
restrictions  and  circuitous  route 
limitations  imposed  upon  motor 
com.mon  carriers  of  property.  It  permits 
direct  service  where  indirect  operations 
may  be  performed  (1)  over  a  single 
regular  route  or  (2)  over  combinations  of 
regular  routes  or  irregular  routes,  or 
both,  through  a  common  service  point. 

(b)  Separate  authorities  that  may  be 
tacked. — In  the  absence  of  a  restriction 
to  the  contrary,  a  motor  common  carrier 
of  pioperty  holding  separate  authorities 
which  have  common  service  points  may 
join,  or  "tack,"  those  authorities  at  the 
common  point,  or  "gateway,"  for  the 
purpose  of  performing  through  service 
under  the  following  circumstances: 

(1)  Regular-route  authorities  may  be 
t.icked  with  one  another. 

(2)  Regular-route  authority  may  be 
tacked  with  irregular-route  authority. 

(3)  Irregular-route  authorities  may  be 
lacked  with  one  another  if  the 
authorities  were  granted  pursuant  to 
applications  filed  on  or  before 
November  23.  1973,  and  the  distance 
between  the  points  at  which  se-vice  is 
provided,  when  measured  thrr  ip'   the 
gateway  point,  is  300  mil  s ' 

(4)  Irregular-route  aut.. .  .    ;s  may  be 
tacked  with  one  another  if  the 
authorities  involved  contain  a  specific 
provision  granting  the  right  to  tack. 
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S  1 042. 11    Elimination  of  routing 
restrictions— regular-route  carriers. 

(a)  Regular-route  authorities — 
construction. — All  certificates  which, 
either  singly  or  in  combination, 
authorize  the  transportation  by  a  motor 
r.nmmon  carrier  of  nronertv  over  111  a 


assigned  a  new  designation,  such  as  a 
new  number,  letter,  or  name,  the  carrier 
shall  advise  the  Commission  by  letter, 
and  shall  provide  information 
concerning  the  new  and  the  old 
designation,  the  points  between  which 

thp  hiohiA/av  i.i  rpHpsionatpH.  and  each 


single  regular  route  or  (2)  over 
combinations  of  regular  routes  or 
irregular  routes,  or  both,  through  a 
common  service  point."  Separate  grants 
of  regular  route  operating  authority 
which  have  common  service  points 
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costs  (3),  the  potential  cost  savings  for 
regular  route  motor  carriers  amounts  to 
approximately  0.78  percent.^  Again,  a 
more  reasonable  projection  of  cost 
savings  is  one  half  of  the  potential  cost 
savings  or  0,39  percent.  Although  cost 
savings  of  this  magnitude  are  not 


non-attainment  area.* 

Again,  no  substantial  modal  shifts  are 
expected  from  the  gateway  elimination. 
Changes  in  modal  air  pollution 
emissions,  therefore,  are  not  expected. 

2.4    Public  Safety 

Based  upon  1974  accident  statistics  (4) 


49  CFR  Parts  1002  and  1137 
[Ex  Parte  No.  IMC-142  (Sub-No.  1)] 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 
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S  1042.1 1    Elimination  of  routing 
restrictions— regular-route  carriers. 

(a)  Regular-route  authorities — 
construction. — All  certificates  which, 
either  singly  or  in  combination, 
authorize  the  transportation  by  a  motor 
common  carrier  of  property  over  (1)  a 
single  regular  route  or  (2)  over  two  or 
more  regular  routes  which  can  lawfully 
be  tacked  at  a  common  service  point 
shall  be  construed  as  authorizing 
transportation  between  authorized 
service  points  over  any  available  route. 

(b)  Service  at  authorized  points. — A 
common  carrier  departing  from  its 
authorized  service  routes  under 
paragraph  (a)  of  this  section  shall 
continue  to  serve  points  authorized  to  be 
served  on  or  in  connection  with  its 
authorized  service  routes. 

(c)  Intermediate  point  service. — A 
common  carrier  conducting  operations 
under  paragraph  (a)  of  this  section  may 
serve  points  located  within  1  airline  mile 
of  an  alternative  route  it  elects  to  use  if 
all  the  following  conditions  are  met: 

(1)  The  carrier  is  authorized  to  serve 
all  intermediate  points  (without  regard 
to  nominal  restrictions)  on  the 
underlying  service  route. 

(2)  The  alternative  route  involves  the 
use  of  a  superhighway  (that  is,  a  limited 
access  highway  with  split-level 
crossings]. 

(3)  The  alternative  superhighway 
route,  including  highways  connecting 
the  superhighway  portion  of  the  route 
with  the  carrier's  authorized  service 
route,  (i)  extends  in  the  same  general 
direction  as  the  carrier's  authorized 
service  route  and  (ii)  is  wholly  within  25 
airline  miles  of  the  carrier's  authorized 
service  route. 

(4)  Service  is  provided  in  the  same 
manner  as,  and  subject  to  any 
restrictions  that  apply  to,  service  over 
the  authorized  service  route. 

§  1042.12    Elimination  of  gateways- 
regular-  and  Irregular-route  carriers. 

A  motor  common  carrier  of  property 
holding  separate  grants  of  authority 
(including  regular-route  authority),  one 
or  more  of  which  authorizes 
transportation  over  irregular  routes, 
where  the  authorities  have  a  common 
service  point  at  which  they  can  lawfully 
be  tacked  to  perform  through  service, 
may  perform  such  through  service  over 
any  available  route. 

§  1042.13    Redesignated  highways. 

Where  a  highway  over  which  a 
regular-route  motor  common  carrier  of 
property  is  authorized  to  operate  is 


assigned  a  new  designation,  such  as  a 
new  number,  letter,  or  name,  the  carrier 
shall  advise  the  Commission  by  letter, 
and  shall  provide  information 
concerning  the  new  and  the  old 
designation,  the  points  between  which 
the  highway  is  redesignated,  and  each 
place  where  the  highway  is  referred  to 
in  the  carrier's  authority.  The  new 
designation  of  the  highway  will  be 
shown  in  the  carrier's  certificate  when 
the  Commission  has  occasion  to  reissue 
it. 

Note. — Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  B — Environmental 
Assessment;  Elimination  of  Gateway 
Restrictions  and  Circuitous  Route 
Limitations 

[Ex  Parte  No.  MC-142] 

Summary  and  conclusion:  Elimination 
of  gateway  restrictions  and  circuitous 
route  limitations,  as  proposed  in  Ex 
Parte  MC-142,  would  improve,  on  a 
nationwide  basis,  energy  efficiency  and 
public  safety,  and  reduce  air  and  noise 
pollution.  Although  not  deemed 
significant,  the  improvements  in  energy 
consumption  and  environmental  quality 
are  consistent  with  established  national 
objectives. 

1.0    Description  of  the  proposed 
action 

Section  6  of  the  Motor  Carrier  Act  of 
1980  directs  the  Interstate  Commerce 
Commission  to  eliminate  gateway 
restrictions  and  circuitous  route 
limitations  previously  imposed  upon 
motor  common  carriers  of  property.  The 
proposed  rules  have  been  drafted  to 
comply  with  the  legislative  directive. 

As  proposed,  the  rules  would  permit 
"direct  service  where  indirect 
operations  may  be  performed  (1)  over  a 


single  regular  route  or  (2)  over 
combinations  of  regular  routes  or 
irregular  routes,  or  both,  through  a 
common  service  point."  Separate  grants 
of  regular  route  operating  authority 
which  have  common  service  points 
(gateways)  may  be  cbmbined  or 
"tacked"  for  the  purpose  of  performing 
direct  service.  Regular  route  and 
irregular  route  authorities  may  also  be 
combined.  Irregular  route  authorities 
may  be  combined  if  (1)  the  authorities 
were  granted  prior  to  November  23, 
1973,  and  the  distance  through  the 
gateway(s)  is  300  miles  or  less,  or  (2)  the 
authorities  contain  specific  provisions 
which  permit  tacking. 

2.0  Environmental  impacts 

By  encouraging  a  reduction  in  motor 
carrier  vehicle  miles  travelled,  the 
proposed  rules  will  reduce  energy 
consumption,  noise  pollution,  and  air 
pollution,  and  will  improve  public 
safety.  Through  other  actions,'  the 
Commission  has  attempted  to 
counteract  potentially  adverse  impacts 
which  could  result  if  substantial 
amounts  of  rail  traffic  are  diverted  to 
motor  carriage. 

The  class  of  motor  carriers  affected  by 
the  proposed  rules  includes  regular 
route  common  carriers  which,  in  the 
data  used  in  the  calculations,  are 
classified  as  common  carrier  vehicle- 
owned  or  leased  without  driver.  In  1979 
trucks  in  this  class  logged  12,125,519,000 
miles  with  an  average  load  of  12.59 
tons(l). 

2.1  Energy  consumption 

The  projected  potential  reduction  in 
energy  consumption  as  a  result  of  the 
proposed  gateway  elimination  is 
76,392,288  gallons  annually.  This 
projection  is  based  on  an  average 
circuity  factor  of  1.03362,  ''and  an 
average  fuel  efficiency  ratio  of  65  ton- 
miles  per  gallon.  The  projection  was 
derived  as  follows: 


1?>125.519.000 
(12,125,519,000  .^niles  -   1.033o2     )   X  (12.59  tons)  X 

gallon 
(65  ton-miles)  =  76,392,288  gallons 


It  is  unlikely  that  carriers  will  totally 
eliminate  circuity  following 
promulgation  of  the  proposed  rules,  A 
more  reasonable  projection  of  fuel 
savings  is  one  half  of  the  potential  fuel 

'  See  e.g.,  Ex  Parte  230  (Sub-No.  5),  Improvement 
of  TOFC/COFC  Rpffulation.  and  Ex  Parte  282  (Sub- 
No.  7],  Special  Intermodal  Authority. 


savings,  or  38,196,144  gallons. 

Assuming  that  motor  carrier  fuel  costs 
are  24  percent  of  total  motor  carrier 


costs  (3),  the  potential  cost  savings  for 
regular  route  motor  carriers  amounts  to 
approximately  0.78  percent.^  Again,  a 
more  reasonable  projection  of  cost 
savings  is  one  half  of  the  potential  cost 
savings  or  0.39  percent.  Although  cost 
savings  of  this  magnitude  are  not 
expected  to  induce  any  substantial 
diversion  of  rail  traffic  to  motor 
carriage,  there  may  be  some  modal  shift 
in  highlycompetitive  geographical  or 
commodity  markets.  The  rail  service 
most  vulnerable  to  motor  carrier 
diversion  is  trailer-on-flatcar  (TOFC) 
service.* 

2.2  Noise  Pollution 

Employing  the  same  vehicle  mile  and 
circuity  figures  used  in  the  energy 
consumption  analysis,  the  proposed 
rules  could  potentially  reduce  regular 
route  common  carrier  vehicle  miles  by 
approximately  3.25  percent,  or 
394,400,214  vehicle  miles  annually.  A 
more  reasonable  expectation  of  vehicle 
mile  reduction  is  one  half  of  the 
potential  reduction,  or  197,200,107 
vehicle  miles  annually.  Compared  with 
all  motor  carriers  regulated  by  the  ICC 
(which  includes  irregular  route  and 
contract  carriers),  the  projected  savings 
amount  to  1.05  percent  of  total  vehicle 
miles.  This  projected  reduction  in 
vehicle  miles  will  reduce  single  event 
noise  intrusions  by  regulated  carriers  on 
a  nationwide  basis  by  approximately  1 
percent.  Although  some  roads  may 
experience  an  increase  in  truck  traffic. 
none  is  expected  to  have  a  significant 
increase  in  noise  intrusions. 

Since  there  is  not  likely  to  be  any 
substantial  diversion  of  rail  traffic  to 
motor  carriage,  changes  in  modal  noise 
emissions  are  not  expected. 

2.3  Air  Pollution 

Because  of  the  expected  reductions  in 
energy  consumption  and  vehicle  miles 
travelled,  a  slight  reduction  in  air  • 
pollution  emissions  from  regulated 
carriers  on  a  nationwide  basis  is 
expected.  Some  specific  roads  and 
communities  may  experience  additional 
traffic  and  a  concomitant  increase  in 
emissions,  but  not  enough  to  constrain 
substantially  efforts  to  meet  .National 
Ambient  Air  Quality  Standards  in  any 


'For  this  circuity  factor  a  truck  must  travel 
1.03363  times  the  shortest  ground  distance.  The 
circuity  factor  was  derived  from  an  empirial 
observation  of  one  regular  route  common  carrier  by 
Charles  River  Associates  (2). 


Ml      1/1.03362)   .    (.24)  -.0078. 

*  Ex  Parte  230  (Sub-.\'o.  •■)).  ImprDH'.'iii'nt  of  TOFC/ 
COFC Regulolion.  and  Ex  Parle  282  (Sub-No  7), 
Special  Intermodal  Atilhorit\.  should  encourage  use 
of  TOFC  service,  however,  through  exemption  of  the 
rail  portion  of  TOFC  and  through  relaxed 
regulations  for  rail-affiliated  motor  carriers  to  gain 
operating  authority  for  movements  prior  and 
subsequent  lo  TOFC  carriage. 


non-attainment  area.* 

Again,  no  substantial  modal  shifts  are 
expected  from  the  gateway  elimination. 
Changes  in  modal  air  pollution 
emissions,  therefore,  are  not  expected. 

2.4    Public  Safety 

Based  upon  1974  accident  statistics  (4) 
and  based  upon  projected  reductions  in 
vehicle  miles,  the  potential  reduction  in 
accidents  resulting  from  the  proposed 
rules  is  approximately  3518  accidents 
per  year.®  A  more  reasonable  projection 
of  vehicle  accident  reduction  is  one  half 
of  the  potential  reduction,  or  1759 
accidents  per  year.'' 

Intermodal  shifts  in  operating  mileage 
and  associated  changes  in  modal 
accident  levels  are  not  anticipated. 

Sources  Used 

1.  Trinc's  Blue  Book  of  the  Trucking 
Industry.  1980  Edition,  Trine  Transportation 
Consultants,  Washington,  D.C..  Sept.  1980. 
Pages  S-6  and  S-8. 

2.  Potential  Fuel  Conservation  Measures 
by  Motor  Carriers  in  the  Intercity  Freight 
Market,  Vol  II,  Charles  River  Associates, 
Cambridge.  MA,  March  1977.  Page  E-12. 

3.  "The  Energy  Crisis  and  Intermodal 
Competition",  paper  presented  to  the 
Transportation  Research  Board,  by  David  S. 
Paxson,  Washington,  D.C.  January  1980.  Page 
15. 

4.  Reference  Manual:  Assessment  of 
Envjronmental  Impacts  Associated  with 
Railroad  Abandonment  Proposals,  Interstate 
Commerce  Commission.  Washington.  D.C, 
October  1976.  Page  6-2. 

Statement  of  Energy  Impact — 
Elimination  of  Gateway  Restriction  and 
Circuitous  Route  Limitations 

lEx  Parte  No.] 

The  rules  proposed  in  Ex  parte  No. 
MC-142  would  permit  regular  route 
common  carriers  to  use  less  circuitous 
routes  than  currently  permitted.  The  net 
effect  of  the  rules  will  be  a  reduction  of 
approximately  398,400,214  vehicle  miles 
and  approximately  76,392,288  gallons  of 
fuel  each  year.  This  reduction  in  energy 
consumption,  although  insignificant  in 
the  context  of  total  yearly  transportation 
fuel  consumption,  comports  with  the 
national  goal  of  energy  conservation. 

|KR  Uni    80-)lM.ih  liii'd  12-JU-hlJ  8^,",  Hni| 
BILLING  CODE  7035-01-M 


''A  non-ullainmeni  area  is  a  gi'ographu.al  region 
which  exceeds  on  a  regular  basis  the  N.Uional 
Ambient  Air  Quality  Standard  for  one  or  more 
pollutant. 

''(394,400.214  vehicle  miles)   ■   3.92  accidents/ 
(million  vehii:le  miles)  =  3.5,8  ac(:idents/\par. 

'(50  percent)   -   (3518  accidenls/ye.irj=.  1759 
acridents/year. 


49  CFR  Parts  1002  and  1137 
(Ex  Parte  No.  MC-142  (Sub-No.  1)] 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 

Decided:  December  19. 1980. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  This  document  contains  final 
rules  which  implement  Section  6  of  the 
Motor  Carrier  Act  of  1980.  Section  6 
requires  the  Commission  to  implement, 
by  regulation,  procedures  to  process 
expeditiously  applications  of  individual 
motor  carriers  of  property  seeking  to 
remove  operating  restrictions  or  to 
broaden  unduly  narrow  authorizations 
in  their  outstanding  certificates  or 
permits.  The  procedures  must  be 
effective  by  December  28, 1980.  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rulemaking  served  and 
published  on  September  16, 1980,  at  132 
M.C.C.  114,  and  45  FR  61326, 
respectively.  Because  of  the 
Congressional  directive  that  we  have 
rules  in  place  by  December  28, 1980,  the 
final  rules  will  be  made  effective  on  thai 
date. 

EFFECTIVE  DATE:  These  rules  will  be 
effective  December  28, 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ombudsman's  Office  (202)  275-7440; 
Howell  I.  Sporn  (202)  275-7575;  Edward 
E.  Guthrie  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Motor  Carrier  Act  of  1980,  Public 
Law  96-296,  enacted  July  1, 1980,  added 
a  new  subsection  (h)  to  49  U.S.C.  10922 
which,  as  set  forth  in  the  previous 
notice,  directs  the  Commission  to 
implement  regulations  to  process 
applications  filed  by  motor  carriers  of 
property  seeking  to  remove  operating 
restrictions  from  their  certificates  or 
permits  in  order  to: 

(1)  broaden  reasonably  the  categories 
of  property  authorized  by  the  carrier's 
certificate  or  permit; 

(2)  authorize  transportation  service  to 
intermediate  points  on  the  carrier's 
route; 

(3)  provide  round  trip  authority  where 
only  one-way  authority  exists; 

(4)  eliminate  unreasonable  or 
excessively  narrow  territorial 
limitations:  or 
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(5)  eliminate  any  other  unreasonable 
restriction  that  the  Commission  deems 
to  be  wasteful  of  fuel,  inefficient,  or 
contrary  to  the  public  interest. 

Section  10922  requires  that  action  be 

lak-on  nn  thp  Vinaia  nf  inrlivirliial 


the  exception  of  section  553(d)(3).'  In 
any  event,  the  exemption  in  5  U.S.C. 
553(d)(1)  for  rules  which  grant  or 
recognize  an  exemption  or  relieve  a 
restriction  also  applies  here. 
Piirthprmnrp.  no  nerson  will  be 


We  believe  that  opponents  to  our 
proposed  procedure  misread  our 
congressional  mandate  in  this  area.  We 
affirm  the  approach  to  developing  these 
regulations  stated  in  the  previous  notice. 
We  have,  however,  made  two 
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argue  that  at  least  40  days  is  necessary. 
On  the  other  hand,  Arrow  Truck  Lines, 
Inc.,  states  that  20  days  is  sufficient  time 
due  to  the  statutory  mandate  for 
expeditious  treatment  of  restriction 
removal  applications. 


We  believe  that  the  parties  opposing 
our  proposed  procedures  overlook 
several  significant  factors.  First,  there  is 
clear  significance  in  the  fact  the 
Congress  imposed  a  time  limit  ol  180 
days  for  the  Commission  to  issue  an 


stated  at  page  117  of  our  previous 
notice: 

In  determining  what  Congress 
intended  to  provide  in  the  way  of 
adversarial  process  in  restriction 
removal  cases,  there  are  a  number  of 
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(5)  eliminate  any  other  unreasonable 
restriction  that  the  Commission  deems 
to  be  wasteful  of  fuel,  inefficient,  or 
contrary  to  the  public  interest. 

Section  10922  requires  that  action  be 
taken  on  the  basis  of  individual 
applications.  Time  limitations  are  set  for 
both  the  promulgation  of  final  rules  and 
the  processing  of  individual 
applications.  The  regulations  we  adopt 
must  be  effective  by  December  28, 1980, 
and  they  must  provide  for  final 
Commission  action  within  120  days  after 
the  application  is  filed  with  the 
Commission.  Only  under  "extraordinary 
circumstances"  may  we  extend  this  time 
for  an  additional  90  days. 

In  granting  or  denying  applications  the 
Commission  is  to  [A)  consider,  among 
other  things,  the  impact  of  the  proposed 
restriction  removal  upon  the 
consumption  of  energy  resources, 
potential  cost  savings  and  improved 
efficiency,  and  the  national 
transportation  policy  set  forth  in 
101101(a),  and  [B)  give  special 
consideration  to  providing  and 
maintaining  service  to  small  and  rural 
conununities  and  small  shippers. 

In  the  previous  notice,  we  proposed 
rules  that  would  establish  expedited 
procedures  for  the  Filing  of  applications 
to  eliminate  restrictions  or  to  broaden 
unduly  narrow  authorizations.  The  rules 
also  included  proposed  guidelines  for 
the  public  by  listing  certain  types  of 
authority  which  the  Commission 
believes  may  appropriately  be  reformed 
under  the  restriction  removal 
procedures.  The  Commission  invited 
comments  on  all  aspects  of  the  rules.  In 
addition,  we  pointed  out  certain  aspects 
of  the  proposed  rules  on  which  we 
believed  public  comment  would  be 
particularly  helpful. 

The  final  rules  we  are  adopting  are  set 
forth  in  Appendix  A.  They  are 
substantially  similar  to  the  ones 
proposed.  In  hght  of  numerous  helpful 
suggestions  made  by  commentors,  some 
modifications  and  additions  have  been 
made  to  both  the  application  process 
and  our  guidelines  to  the  public.  The 
changes  are  highlighted  in  the  text  of 
this  document. 

Preliminary  Procedural  Matters 

The  rules  adopted  in  this  proceeding 
will  be  effective  on  December  28, 1980. 

Under  Section  553(d)(3)  of  the 
Administrative  Procedure  Act  [5  U.S.C. 
553(d)(3)],  an  agency  may  deviate  from 
the  normal  30-day  period  before  rules 
promulgated  by  the  agency  become 
effective  "for  good  cause  found  and 
published  in  the  rules."  We  conclude 
that  the  Congressional  mandate  for  final 
rules  to  be  in  place  by  December  28, 
1980,  constitutes  good  cause  to  trigger  . 


the  exception  of  section  553(d)(3).'  In 
any  event,  the  exemption  in  5  U.S.C. 
553(d)(1)  for  rules  which  grant  or 
recognize  an  exemption  or  relieve  a 
restriction  also  applies  here. 
Furthermore,  no  person  will  be 
adversely  affected.  The  regulations 
neither  require  any  carrier  to  do  nor  to 
refrain  from  doing  anything.  Rather,  the 
new  regulations  serve  as  an  open-ended 
invitation  for  motor  carriers  to  take 
advantage  of  the  Congressional 
initiative  to  enable  carriers  to  remove 
restrictions  or  to  broaden  unduly  narrow 
authorizations  in  outstanding 
certificates  and  permits. 

The  Motor  Carrier  Lawyers 
Association  (MCLA)  requests  oral 
argument.  We  doubt  that  oral  argument 
would  acfd  anything  of  substance  to  the 
excellent  comments  we  have  received. 
The  proposed  regulations  are  essentially 
procedural  and  are  intended  to 
implement  a  well  understood 
Congressional  policy  favorable  to  the 
elimination  of  useless  restrictions.  We 
do  not  perceive  any  significant  policy, 
legal,  or  factual  matters  that  could  be 
elucidated  through  oral  presentation. 
Given  these  conclusions,  as  well  as  the 
time  constraints  we  face  in 
implementing  final  rules,  we  shall  deny 
the  request  for  oral  argument. 

The  MCLA  also  includes  a  motion  that 
the  Commission  renotice  this  proceeding 
because  we  did  not  include  a  Statement 
of  Energy  Impact  and  Environmental 
Impact  Statement  in  our  notice  of 
proposed  rulemaking.  For  the  reasons 
set  forth  in  detail  later  in  this  decision, 
we  believe  the  petition  is  without  merit, 
and  it  will  be  denied. 

Procedures  for  Processing  Applications 

A  number  of  parties  object  to  the 
procedures  we  have  proposed  to  process 
restriction  removal  applications.  These 
parties  generally  argue  that  the 
proposed  rules  are  violative  of  the 
Administrative  Procedure  Act  and  deny 
due  process.  Their  position  is  that  we 
are  required  to  employ  a  formal 
adjudication  procedure  similar  to  that 
used  for  processing  applications  for 
conventional  operating  rights  authority.' 
Several  parties  assert  that  the  20-day 
period  for  filing  comments  to  individual 
applications  is  unreasonably  short. 


We  believe  that  opponents  to  our 
proposed  procedure  misread  our 
congressional  mandate  in  this  area.  We 
affirm  the  approach  to  developing  these 
regulations  stated  in  the  previous  notice. 
We  have,  however,  made  two 
procedural  changes  to  the  rules.* 

First,  at  the  suggestion  of  numerous 
parties,  the  final  rules  contain  a 
provision  requiring  any  applicant  to 
furnish  a  copy  of  its  application  package 
to  any  interested  party  upon  the 
payment  of  a  $10.00  fee.  Second,  to 
account  for  that  procedural  addition,  we 
will  extend  the  time  to  file  comments 
from  the  20-day  period  we  proposed 
initially  to  25  days  from  the  date  of 
publication  of  the  application  in  the 
Federal  Register.  These  changes  should 
provide  additional  notice  for  potential 
commentors  and  better  enable  those 
parties  to  file  well-reasoned  comments 
to  restriction  removal  applications. 

Our  previous  notice  solicited 
comments  on  the  question  of  whether 
new  49  U.S.C.  10322(b)  required  Federal 
Register  publication  of  each  restriction 
removal  application,  and  whether  some 
other  form  of  notice  might  be  legally 
sufficient  and  more  expeditious.  We 
expressed  our  concern  that  Federal 
Register  publication  is  a  time  consuming 
process  that  will  absorb  much  of  the 
limited  time  allowed  for  final  disposition 
of  the  applications. 

The  comments  we  received  on  this 
issue  almost  universally  expressed  the 
viewpoint  that  Federal  Register 
publication  is  necessary  to  adequately 
inform  interested  parties  of  restriction 
removal  applications.*  Although  no 
party  has  argued  that  such  notice  is 
required  by  49  U.S.C.  10322(b),  they 
generally  agree  that  from  a  practical 
standpoint  there  is  no  other  means  by 
which  notice  can  be  given  to  carriers 
having  a  potential  interest  in  given 
applications. 

In  light  of  the  comments,  we  will 
require  that  each  application  be 
published  in  the  Federal  Register.  In 
making  this  decision  we  do  not  believe 
that  it  is  necessary  to  reach  a  legal 
determination  as  to  whether  such  notice 
is  in  fact  required  by  Section  10322(b). 

As  noted  above,  several  parties  argue 
that  the  20-day  period  (which  has  been 
lengthened  to  25  days)  is  inadequate. 
C  &  H  Transportation  Co.,  Inc.,  et  al. 


'  1  he  need  for  an  agency  to  comply  with  a 
legislative  directive  for  expeditious  promulgation  of 
reguldtions  has  been  found  by  courts  to  constitute 
"good  cause"  under  section  553(d)(3).  See  e.g.,  U.S. 
Steel  Corp.  v.  U.S.E.P.A..  605  F.2d  283  (7th  Cir.  1979); 
Clay  Broadcasting  Corp.  of  Texas  v.  United  States. 
4fl4  F.2d  1313  (5th  Cir,  1972).  rev'd  on  other  grounds 
415  U.S.  336  (19:'4). 

'See  Ex  Parte  No.  55  (Sub-No.  43).  Rules 
Governing  Applications  for  Operating  Authority.  45 
FR  45534  (1900). 


^  We  have  also  added  a  new  section  to  the  rules — 
1137.15  Compliance,  which  is  discussed  later  in  this 
decision. 

*Two  commentors  contend  that  Federal  Register 
publication  is  not  required.  American  Cyanamid 
Company  asserts  that  Section  10322(b)(3)  requires 
publication  only  in  cases  of  original  applications  for 
authority.  The  Aluminum  Association,  Inc.,  states 
that  it  is  only  necessary  to  publish  restrictions 
which  the  Commission  determines  to  be  excessively 
broad  or  outside  the  mandate  of  the  statute. 


argue  that  at  least  40  days  is  necessary. 
On  the  other  hand.  Arrow  Truck  Lines, 
Inc.,  states  that  20  days  is  sufficient  time 
due  to  the  statutory  mandate  for 
expeditious  treatment  of  restriction 
removal  applications. 

We  believe,  on  balance,  that  25  days 
is  an  adequate  length  of  time  to  file 
comments  to  individual  applications. 

As  we  noted  in  our  previous  notice, 
the  congressional  demand  for  speed, 
and  the  very  tight  time  limits  imposed, 
mean  that  we  must  adopt  procedures 
that  will  impose  difficult  burdens  on  the 
parties  and  the  Commission. 

An  important  factor  to  note  in  this 
area  is  that  comments  are  limited  by  the 
rules  to  either  (1)  the  merits  of  the 
particular  proposal,  or  (2)  whether  the 
proposal  should  properly  be  considered 
under  these  rules.  See  §  1137.13  (of  the 
final  rules).  The  limited  issues  to 
address  in  these  proceedings  should  not 
necessitate  a  period  longer  than  25  days. 

Finally,  where  parties  file  comments 
to  an  application,  the  Commission  will 
be  left  with  approximately  60  days  to 
issue  a  final  Commission  decision 
(barring  a  showing  of  "extraordinary 
circumstances").  Given  the  large  volume 
of  applications  we  expect,  this  should 
provide  us  with  no  more  than  the  bare 
minimum  time  needed  to  comply  with 
our  statutory  time  limits. 

A.  The  Congressional  Mtindutv 

As  noted  above,  the  statute  mandates 
that  we  process  restriction  removal 
applications  "expeditiou.sl.v".  since  the 
regulations  we  adopt  must  provide  for 
final  Commission  action  within  120  days 
after  the  application  is  filed.  Only  under 
"extraordinary  circumstances"  may  we 
extend  this  time,  and  then  only  for  an 
additional  90  days. 

To  comprehend  fully  the  magnitude  of 
the  legislative  directive,  one  must 
recognize  that  there  are  about  21.000 
motor  carriers  of  freight  holding 
authority  issued  by  this  Commission. 
These  carriers  collecti\  ely  hold 
approxinVdtely  500,000  outslandin<; 
certificates  and  permits.  We  believe  that 
it  is  reasonable  to  assume  that  a  large 
percentage  of  these  authorities  contain 
restrictions  or  unreasonably  narrow 
authorizations  susceptible  respectively 
to  removal  or  broadening  under  these 
rules.  Given  the  new  competitive 
environment  in  the  motor  carrier 
industry,  we  expect  many  carriers  will 
take  early,  and  full,  advantage  of  the 
congressional  initiative  implemented  in 
this  proceeding.  Moreover,  at  the 
present  time  we  see  no  desirable 
manner  of  staggering  the  application 
filings  for  our  administrative 
convenience  in  handling  the  large 
number  of  applications  we  expect. 


We  believe  that  the  parties  opposing 
our  proposed  procedures  overlook 
several  significant  factors.  First,  there  is 
clear  significance  in  the  fact  the 
Congress  imposed  a  time  limit  of  180 
days  for  the  Commission  to  issue  an 
initial  decision  in  modified  procedure 
cases  for  operating  rights  and  only  120 
days  for ///7a/ Commission  actions  in 
restriction  removal  applications.  Hence, 
if  the  Congress  intended  that  similar 
types  of  issues  be  explored  in  these  two 
types  of  proceedings,  it  would  not  have 
imposed  such  disparate  time  limitations. 

We  believe  that  the  different  time 
periods  to  a  large  extent  reflect  a 
Congressional  appreciation  that  the  two 
types  of  cases  raise  dissimilar  issues  for 
ultimate  Commission  resolution.  In 
conventional  licensing,  after  all,  we 
ordinarily  deal  with  the  introduction  of 
new  carriers  or  the  extension  of  existing 
carriers  into  new  markets,  where  the 
issues  of  new  or  improved  service  and 
competitive  impact,  and  the  resultant 
public  benefits  or  harm,  play  pivotal 
roles  in  the  decisionmaking  process. 
Restriction  removal  cases,  although 
plainly  of  importance  from  both  a  public 
and  private  viewpoint,  involve  a 
narrower  focus.  There,  we  are 
concerned  mainly  with  issues  of 
improving  efficiency  and  allowing 
existing  operators  to  provide  service  in 
a  more  economical  manner.  Quite  often 
(although  not  necessarily  always)  they 
will  not  involve  the  injection  of  a  carrier 
into  a  new  market  or  the  redistribution 
of  competitive  relationships. 

Our  view  is  supported  by  Section 
10922(h)(2)  which  states  that  the 
regulations  we  adopt  must  "provide  for 
notice  and  the  opportunity  for  interested 
parties  to  comment,  but  need  not 
provide  for  oral  evidentiary  hearings." 
This  language  describes  precisely  the 
procedures  normally  followed  by 
agencies  conducting  informal 
rulemaking  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  This 
language  also  suggests  strongly  that 
Congress  did  not  envision  these  as 
conventional  adversary'  licensing 
proceedings,  where  the  decision  would 
dep«'nd  on  the  resolution  of  disputed 
facts  and  require  the  opportunity  for  the 
cross-examination  of  witnesses.  Our 
preliminary  determination,  which  we 
affirm  here,  is  that  the  terms  of  the 
sttitute  call  for  informal  adjudicatory 
procedures  of  the  type  ordinarily 
employed  in  rulemaking  proceedings, 
rather  than  procedures  used  in 
conventional  adversary  licensing 
proceedings. 

Third,  contrary  to  MCLA's  assertion, 
our  procedures  are  not  founded  solely 
upon  the  provision  of  the  statute.  As  we 


stated  at  page  117  of  our  previous 
notice: 

In  determining  what  Congress 
intended  to  provide  in  the  way  of 
adversarial  process  in  restriction 
removal  cases,  there  are  a  number  of 
considerations  apart  from  the  words  of 
the  statute  which  we  think  are  pertinent. 
Congress  has  clearly  expressed  its 
policy  to  the  effect  that  narrow 
restrictions  and  narrowly  drawn 
authorities  in  the  certificates  and 
permits  of  motor  carriers  of  property  are 
contrary  to  the  public  interest.  That 
pohcy,  obviously,  does  not  need  to  be 
litigated  in  each  individual  case. 
Furthermore,  we  will  normally  be  faced 
in  these  proceedings  not  with  issues 
whose  resolution  would  be  aided  by  an 
adversary  proceeding,  but  with  the 
reformation  of  certificates  issued  by  the 
agency  itself  and  within  the  terms  of 
guidelines  to  be  established  by  the 
agency. 

B.  Applicability  of  the  Administrative 
Pivcedure  Act 

In  our  previous  notice  we  stated  our 
preliminary  conclusion  that  these 
proceedings  need  not  be  made  on  the 
record  after  an  opportunity  for  hearings, 
and  that  the  provisions  of  Sections  554. 
556,  and  557  of  the  APA  that  are 
pertinent  to  formal  hearings  do  not 
apply.  We  proposed  the  adoption  of 
simplified  and  expedited  procedures  in 
accordance  with  that  conclusion. 

We  affirm  our  determination  that  the 
above-cited  provisions  of  the  APA  are 
not  applicable  to  our  restriction  removal 
application  procedures.  We  do, 
however,  believe  that  the  requirements 
of  Section  5,55(e)  of  the  APA  should  be 
applied.* 

It  is  well  settled  that  the  APA  does 
not  require  the  adjudicatory  procedures 
of  section  5.54,  556,  and  557  in  all  cases 
of  "adjudication".  These  sections  apply 
only  to  "every  case  of  adjudication 
required  by  the  statute  to  be  determined 
on  the  record  after  opportunity  for 
agency  hearing."  * 

As  noted  above.  Section  10922(h)(2) 
states  that  the  regulations  we  adopt 
must  "provide  for  notice  and  the 
opportunity  for  interested  parties  to 


"Sfc'ion  Ti5bir]  of  the  APA.  as  pertinent. 
pro\  ides;  "(e)  Prompt  notice  shdll  be  given  of  tho 
denifil  in  whole  or  in  part  of  a  written 
application  ...  in  connection  with  any  agency 
prdceed.ng  Except  in  affirming  a  prior  denial  or 
wl>.en  the  denial  is  self-explanatorj'.  the  notice  shall 
be  accompanied  by  a  brief  statement  of  the  grounds 
for  denial  ■  This  subsection  applies  to  all  agency 
proceedings — formal  or  informal.  See  Davis. 
Administrative  Imw  Treatise.  §  16.00-5  at  391-392 
(ISTO  ed.).  citing  Administrative  Procedure  Act.  S. 
Rep.  No.  79-248.  79th  Cong..  2nd  Sess..  at  206  (1946). 

'Davis.  Adn,inislrative  Lan  Treatise.  S  16.00-4. 
pp.  39(V-391  (1970  Ed.). 
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comment,  but  need  not  provide  for  oral 
evidentiary  hearings."  The  parties 
opposing  the  proposed  procedure  have 
not  offered  any  rational  explanation  to 
support  their  contenfion  that  this 
language  should  properly  be  interpreted 


fair  and  meaningful  opportunity  to  be 
heard.  On  the  other  hand,  the 
application  procedures  we  adopt  will 
aid  the  Commission  in  coping  with  the 
statutorily  imposed  time  constraints. 

C.  Alternative  Procedures 


authorities  containing  objectionable 
restrictions.  To  deal  with  the 
permissible  scope  of  new  authority,  we 
are  contemporaneously  issuing  a  final 
policy  statement  in  Ex  Parte  No.  55 
(Sub-No.  43A),  Acceptable  Forms  of 
RcniiP'sfs  fnr  Dnprntine  Authoritv.  45 
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adopted.  Most  beUeve,  as  we  do,  that 
our  mandate  in  Section  10922(h)  is  to  be 
read  broadly,  and  in  concert  with  the 
balance  of  the  legislation  which 
recognizes  the  benefits  of  competition. 
However,  some  commentors  take 

#^v^r»r^firir.    tr.   r.i.r  fiinrl  Qmonta  1    vip\A7  C\\ 


applicable  only  to.proceedings  under  the 
two  above-mentioned  sections.  It  is  not 
applicable  to,  for  example,  motor  carrier 
or  broker  of  passenger  licensing. 
Second,  in  any  event,  we  will  be 
determining  appUcations  on  a  case-by- 
ra.qe  basis  as  reouired  bv  the  statute.  As 


raised  by  commentors  or  the 
Commission  on  its  own  initiative. 

We  stated  in  our  previous  notice  at 
120: 

As  we  read  the  new  legislation,  a  finding  of 
fitness  is  not  a  prerequisite  to  a  grant  of  an 
aDolication  seeking  restriction  removal  under 
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comment,  but  need  not  provide  for  oral 
evidentiary  hearings."  The  parties 
opposing  the  proposed  procedure  have 
not  offered  any  rational  explanation  to 
support  their  contention  that  this 
language  should  properly  be  interpreted 
to  require  the  Commission  to  provide  for 
a  formal  adjudication  on  the  record  after 
opportunity  for  agency  hearings.  We  see 
no  need  for  a  full-scale  adversary 
proceeding. 

Section  10922(h)(2)  leaves  the 
Commission  with  a  significant  amount 
of  discretion  in  both  the  procedures  to 
be  established  and  the  substantive 
decisions  that  can  be  made  under  them. 

The  Supreme  Court  has  stressed  that 
regulatory  agencies  "should  be  free  to 
fashion  their  own  rules  of  procedure  and 
to  pursue  methods  of  inquiry  capable  of  ' 
permitting  them  to  discharge  their 
multitudinous  duties."  'Also,  where  an 
agency  fashions  its  regulations  to 
implement  its  congressional  mandate, 
courts  generally  will  not  interfere  with 
the  prerogative  of  the  agency  to  select 
the  remedy  which  through  rational 
reasons  it  deems  most  appropriate." 

As  we  stated  in  our  previous  notice 
(at  117),  "the  tight  time  limits,  may,  in 
some  instance,  even  make  it  impossible 
to  prepare  a  decision  detailing  the 
reasons  for  the  agency's  disposition  of 
each  and  every  issue  involved.' Also, 
w6  observed  (at  119)  that  a  discussion  of 
all  the  10922(h)(2)  criteria  relevant  to  a 
particular  application  would  not  be 
included  in  decisions  on  routine 
restriction  removal  applications  due  to 
time  constraints. 

We  stand  by  our  previous  statements 
and  findings  will  be  issued  in  contested 
cases.  We  should  emphasize  that  every 
decision  rendered  under  these 
procedures  will  have  a  rational  basis. 
We  also  shall  issue  decisions  briefly 
explaining  the  reasons  an  application 
was  granted  or  denied  in  cases  where 
interested  parties  have  filed  comments 
raising  material  issues. 

We  believe  that  our  procedures  are 
fully  consistent  with  the  congressional 
mandate.  We  also  believe  that  no  party 
will  be  denied  due  process  because  our 
procedures  provide  all  parties  with  a 


^F.C.C.  V.  PottsvUle  Broadcasting  Co..  3(J9  I'  S. 
KM.  138  (1940):  F.C.C.  v.  Schreiber.  381  i:  S.  279 
(1965). 

'  Condor  Operating  Co.  v.  Sawhill.  514  F.2d  :)ril 
(Emer.  Cl.  App.  1975),  ccrl.  denied  421  U.S.  970 
(1975). 

'Courts  have  recognized  the  inherent  difficiiltit-s 
that  agencies  face  in  meeting  tight  statutory 
deadlines  and  generally  have  found  agency 
procedures  which  deal  with  time  con.straints.  to  bi- 
reasonable.  See  e.g.,  United  Stoles  Steel  Corp.  v. 
United  States  Environmental  Protection  .Agency, 
605  F.2d  283  (7th  Cir.  1979).  cert,  denied.  100  S.Ct. 

710  (1980). U.S. (1980).  Inteniolionul 

Harvester  Company  v.  Ruckelshaus.  478  K,2d  615 
(D.C.  Cir.  1973). 


fair  and  meaningful  opportunity  to  be 
heard.  On  the  other  hand,  the 
application  procedures  we  adopt  will 
aid  the  Commission  in  coping  with  the 
statutorily  imposed  time  constraints. 

C.  Alternative  Procedures 

Significantly,  no  party  has  offered  a 
viable  alternative  to  the  procedures  we 
have  proposed.  The  MCLA,  for  example, 
has  suggested  that  we  provide  for  an 
expedited  modified  procedure,  including 
a  provision  for  an  applicant's  rebuttal 
statement,  and  an  appeal  of  right  from 
an  initial  decision.  Their  proposed 
procedure  is  premised  upon  having  an 
application  published  in  the  Federal 
Register  within  7  days  of  its  receipt  by 
the  Commission.  This  is  simply 
unrealistic.  As  we  explain  in  detail  in 
our  final  rule  in  Ex  Parte  No.  55  (Sub-No. 
43),  through  diligent  effort  we  are 
publishing  applications  for  operating 
rights  authority  within  30  days  from  the 
date  of  filing,  as  compared  to  the  3-  to  6- 
m.onth  period  experienced  in  1979  and 
early  1980.  Nor  can  the  Commission  put 
all  its  work  on  new  conventional 
applications  "on  hold"  to  handle 
restriction  removal  applications, 
because  of  the  180-day  satutory  time 
limit  imposed  by  the  Act  (49  U.S.C. 
10322)  for  issuing  an  initial  decision  in 
modified  procedure  cases. 

The  American  Trucking  Associations, 
Inc.  (ATA),  argues  that  the  statute  calls 
for  formal  adjudication  under  the  APA. 
However,  they  basically  agree  with  our 
proposed  procedure,  with  one  major 
exception.  The  ATA  would  add  a 
provision  allowing  applicants  to  file  a 
reply  to  a  comment  if  it  could 
demonstrate  that  "extraordinary 
circumstances"  exist  which  would 
justify  the  Commission's  extending  the 
deadline  and  permitting  a  reply.  They 
express  their  belief  that  such  replies 
"would  not  be  common"  because  of 
carriers'  anticipated  general  reluctance 
to  forego  the  benefits  of  restriction 
removal  for  up  to  an  additional  90  days. 
We  do  not  believe  that  a  reply  stage 
would  be  of  significant  benefit  to  the 
parties,  or  to  the  Commission's 
decisionmaking  process.  We  believe 
that  the  "extraordinary  circumstances" 
provisions  would  be  more  productively 
used  as  a  mechanism  for  parties  to  file  a 
discretionary  appeal. 

Proposed  Standards  for  Applying  for 
New  Authority 

in  our  previous  notice  we  observed 
that,  since  certain  restrictions  will  be 
removed  under  the  procedures 
mandated  by  Section  10922(h)(1)(b).  it 
would  be  pointless  for  the  Commission 
to  continue  to  issue,  pursuant  to 
applications  for  new  authority, 


authorities  containing  objectionable 
restrictions.  To  deal  with  the 
permissible  scope  of  new  authority,  we 
are  contemporaneously  issuing  a  final 
policy  statement  in  Ex  Parte  No.  55 
(Sub-No.  43A),  Acceptable  Forms  of 
Requests  for  Operating  Authority.  45 
F.R.  45545  (1980).  That  proceeding  and 
this  one  are  obviously  closely  related.'" 
The  rules  that  we  have  pdopted  in  our 
restriction  removal  applications  are 
consistent  with  the  policy  statement  to 
assist  carriers  in  applying  for  new 
authority." 

Substantive  Considerations 

The  Congress  has  now  spoken  out 
clearly  as  to  the  undesirability  of 
narrowly  drawn  authority  and 
unreasonable  restrictions.  It  has  given 
us  the  responsibility  for  establishing 
procedures  for  eliminating  objectionable 
restrictions. 

As  noted  above,  the  terms  of  the 
statute  leave  to  the  Commission  broad 
discretion  as  to  the  procedures  to  be 
adopted  and  the  substantive  decisions 
made  under  those  procedures.  We  are  to 
establish  procedures  for  the  removal  of 
restrictions  against  service  at 
intermediate  points  on  the  routes  of 
regular-route  carriers,  and  we  are  to 
provide  round  trip  authority  where  only 
one-way  authority  exists.  49  U.S.C. 
10922(h)(l)(B)(ii)  and  (i).  In  all  other 
respects,  the  statute  gives  the 
Commission  discretion  to  determine 
what  restrictions  and  forms  of  authority 
are  unduly  narrow.  We  are- to 
"reasonably  broaden"  commodity 
authorizations;  to  eliminate 
"unreasonable  or  excessively  narrow" 
territorial  limitations;  and  to  eliminate 
any  other  "unreasonable"  restriction 
that  we  deem  "wasteful  of  fuel, 
inefficient,  or  contrary  to  the  public 
interest." 

The  comments  we  received  largely 
support  our  proposed  framework  for 
handling  substantive  decisions  under 
the  rules  (using  "preliminary  finding")  as 
a  reasonable  approach  given  the  time 
limits  under  which  we  must  process 
restriction  removal  applications.  The 
comments  generally  support  our 
preliminary  determination  as  to  the 
types  of  authority  which  could  be 
broadened  and  restrictions  which  could 
be  removed  under  the  rules  to  be 


'"No  parly  takes  exception  to  our  position  that 
the  final  regulations  adopted  in  this  proceeding 
should  be  consistent  with  the  policy  statement  in  Ex 
Parte  No.  55  (Sub-No.  43A). 

"  Several  issues,  such  as  the  appropriateness  of 
using  the  two-digit  Standard  Transpoiiiilion 
Commodity  Code  (STTC)  classification  li.  devise 
broad  general  commodity  description,  are  discussed 
at  length  in  Ex  Parte  No.  55  (Sub-No.  43A). 
Accordingly,  those  issues  will  be  discussed  only 
briefly  in  this  decision. 
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under  these  rules  will  have  been  found 
fit  to  operate  in  the  Commission 
proceeding  in  which  they  obtained  their 
underlying  operating  rights,  and  make  a 
fitness  finding  a  prerequisite  for  a  grant 
of  a  restriction  removal  application. 


concerning  the  possible  use  of  the  STCC 

in  reforming  narrowly  drawn 
authorizations. 

A  number  of  parties  which  had 
expresTed  disagreement  with  the 
proposal  in  Ex  Parte  No.  55  (Sub-No. 


43A),  concerning  future  grants  of  general 
commodities  authority. 

Steere  Tank  Lines  opposes  our 
proposal  to  include  the  "in  bulk" 
exception.  It  argues  that  general 
commodities  carriers  have  not  in  the 
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adopted.  Most  believe,  as  we  do,  that 
our  mandate  in  Section  10922(h)  is  to  be 
read  broadly,  and  in  concert  with  the 
balance  of  the  legislation  which 
recognizes  the  benefits  of  competition. 
However,  some  commentors  take 
exception  to  our  fundamental  view  of 
Section  10022(h),  our  proposed  use  of 
preliminary  findings,  and  the  specific 
provisions  of  our  guidelines.  Most 
commentors,  expressing  disagreement 
with  our  proposed  rules,  however,  limit 
their  opposition  to  our  proposal  on  one 
or  various  aspects  of  the  guidelines  for 
determining  applications. 

Overall,  these  comments  lead  us  to 
confirm  our  proposal,  and  we  will  adopt 
the  rules  proposed  under  Subpart  C — 
Guidelines  for  DetermiTiing 
Applications,  with  minor  modifications 
discussed  in  the  body  of  this  decision. 

A.  Use  of  Preliminary  Findings 

Our  proposed  rules  include  guidelines 
(termed  "preliminary  findings") 
indicating  examples  of  particular 
restrictions  which  the  Commission 
believes  should  appropriately  be 
removed  pursuant  to  the  procedures 
being  adopted.  We  use  the  term 
preliminary  findings,  because  our 
guidelines  would  merely  provide 
guidance  to  the  public  rather  than  act  as 
a  final  determinant  of  a  particular 
application.  We  noted  in  our  previous 
notice  that  we  consider  it  essential  that 
we  provide  guidelines  because  of  the 
time  limits  under  which  we  must  process 
restriction  removal  applications. 

The  MCLA,  C  &  H  Transportation,  et 
al.,  and  Arrow  Truck  Lines,  Inc.,  argue 
that  the  Commission  is  in  effect  making 
general  findings  of  public  convenience 
and  necessity  or  public  interest  in  a 
rulemaking  proceeding,  thus  violating 
the  statutory  proscription  against  master 
licensing  in  49  U.S.C.  10922(b)(3)  and 
10923(b)(6). 

On  the  other  hand,  William  J. 
Monheim  argues  that  it  is  imperative 
that  the  Commission  provides  guidelines 
and  examples  for  the  filing  of  restriction 
removal  applications.  The  ATA,  while 
questioning  the  use  of  the  term 
"preliminary  findings"  in  light  of  the 
proscription  against  "general  findings", 
expresses  its  support  for  our  concept. 
The  other  comments  we  received  do  not 
dispute  our  use  of  guidelines,  but  rather, 
comment  on  specific  restrictions  to  be 
included  or  excluded  within  the 
guidelines. 

The  charge  that  we  are  engaging  in 
master  licensing  is  unfounded.  First,  we 
are  not  making  findings  that  a  grant  of 
the  application  is  consistent  with  the 
public  convenience  and  necessity  or  in 
the  public  interest.  The  proscription 
against  making  general  findings  is 


applicable  only  to.proceedings  under  the 
two  above-mentioned  sections.  It  is  not 
applicable  to,  for  example,  motor  carrier 
or  broker  of  passenger  licensing. 
Second,  in  any  event,  we  will  be 
determining  applications  on  a  case-by- 
case  basis  as  required  by  the  statute.  As 
we  emphasized  in  our  previous  notice, 
the  rules  would  require  the  submission 
by  applicants  of  information  related  to 
the  Section  10922(h)(2)  criteria.  Parties 
would  have  the  opportunity  to  comment 
or  rebut  the  preliminary  findings  as  they 
pertain  to  an  individual  application. 
Master  certification,  which  was  the 
subject  of  the  Congressional  concern 
reflected  in  section  5(a)  of  the  Motor 
Carrier  Act,  was  a  specific  procedure, 
well  understood  by  the  Congress  as,  for 
example,  reflected  in  the  now- 
abandoned  proceedings  in  Ex  Parte 
MC-135,  adopted  by  the  "Commission  in 
the  past  which,  in  essence,  foreclosed 
the  litigation  of  certain  public  interest 
issues  in  sub.-^equent  appiication 
proceedings.  As  adopted  by  the 
Commission  in  the  past.  Master 
Licensing  was,  in  essence,  a  proceeding 
which  foreclosed  the  litigation  of  public 
convenience  and  necessity  issues  in 
subsequent  application  proceedings.  We 
are  not  foreclosing  the  litigation  of  any 
issue  in  response  to  individual 
applications.  In  prohibiting  the 
Commission  from  making  findings 
relating  to  public  convenience  and 
necessity  based  on  general  findings 
developed  in  rulemaking  proceedings 
the  Congress  did  not,  in  our  judgment, 
intend  to  restrict  our  authority  to  engage 
in  the  conventional  type  of  guidance  to 
the  public  which  is  a  traditional  function 
of  administrative  agencies. 

Overall,  we  find  support  for  our  use  of 
guidelines  as  a  reasonable  approach  to 
handle  substantive  decisions  under  the 
regulations.  This  approach  will  enable 
us  to  meet  our  statutory  mandate  to 
process  individual  applications  in  120 
days.  Accordingly,  it  will  be  retained  in 
the  final  rules. 

The  balance  of  this  section  of  our 
decision  will  discuss  the  substantive 
decisions  to  be  made  under  the 
restriction  removal  procedures. 

B.  Fitness  Considerations 

Our  proposed  and  final  §  1137.10(b). 
which  lists  the  information  that  must 
accompany  the  application,  does  not 
require  the  submission  of  information 
concerning  the  applicant's  fitness  or 
ability  to  receive  a  grant  of  authority. 
We  do,  however,  conclude  that  a  recent 
finding  by  the  Commission  of  a  carrier's 
unfitness  on  safety  grounds  will  be 
considered  as  a  factor  in  granting  or 
denying  that  carrier's  restriction 
removal  applications.  The  issue  can  be 


raised  by  commentors  or  the 
Commission  on  its  own  initiative. 

We  stated  in  our  previous  notice  at 
120: 

As  we  read  the  new  legislation,  a  finding  of 
fitness  is  not  a  prerequisite  to  a  grant  of  an 
application  seeking  restriction  removal  under 
these  procedures.  Applicants  have  previously 
been  found  fit  to  receive  the  certificates  or 
permits  which  they  seek  to  reform,  and  a 
further  fitness  finding  does  not  appear 
necessary  in  the  absence  of  a  specific 
statutory  requirement. 

We  did,  however,  note  that  Section 
10922(hj(2)  requires  the  Commission  to 
consider  several  criteria  in  granting  or 
denying  applications,  one  of  which  is 
the  transportation  policy  set  forth  in 
section  10101(a)(7).  That  policy  includes 
improving  and  maintaining  a  sound  and 
safe  motor  carrier  system.  Accordingly, 
we  sought  comments  on  whether  a 
recent  finding  of  a  carrier's  unfitness  on 
safety  grounds  should  be  considered  as 
a  factor  in  granting  or  denying  that 
carrier's  restriction  removal 
application.'* 

"The  comments  we  received  on  the 
issue  of  fitness  generally  take  one  of 
three  positions.  Several  parties  *'  argue 
that  the  same  fitness  finding  must  be 
made  under  these  regulations  as  those 
required  under  ordinary  licensing 
proceedings  for  new  operating  rights. 
The  New  Orleans  Traffic  and 
Transportation  Bureau  takes  the 
position  that  we  should  require  evidence 
of  a  carrier's  financial  ability  to  conduct 
any  broadened  authority  it  seeks  under 
these  rules.  Finally,  several  parties  '* 
argue  that,  while  the  Commission  is  not 
required  to  make  a  fitness  finding  in 
each  application  for  restriction  removal, 
a  carrier's  unfitness  on  safety  grounds 
should  be  considered  as  one  factor  in 
determining  applications  filed  under 
these  regulations.  We  find  ourselves  in 
agreement  with  this  last  position.'* 

We  base  our  decision  that  no  fitness 
findings  are  required  principally  on  the 
two  significant  factors  set  forth  in  our 
previous  notice,  and  cited  above.  No 
party  provides  a  convincing  argument  as 
to  why  we  should  ignore  the  lack  of  a 
statutory  requirement  for  a  fitness 
finding,  and  the  fact  that  all  applicants 


"  In  a  concurring  opinion,  Commissioner  Clapp 
requested  comments  on  "whether  more  than  just  a 
safety  analysis  should  be  required." 

"The  MCL.'V.  Nelson  &  Harding,  Celeryvale 
Transport  et  al..  and  C  S  H  Transportation  Co.,  Inc., 
etal 

'*  The  ATA,  The  Teamsters  Union.  American 
Cyanamid  Company,  Arrow  Truck  Lines.  Inc.,  and 
William  |.  Monheim. 

"  We  do,  however,  reject  the  ATA"8  contention 
that  prior  or  pending  findings  of  unfitness  based  on 
safety  factors  should  effect  a  blanket 
disqualification  of  a  carrier  from  receiving  the 
benefits  otherwise  available  under  Section  10922(h). 
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We  suggested  the  possibility  that 
carriers  requesting  backhaul  authority 
under  the  rules  would  receive  authority 
(if  so  requested)  to  transport  materials, 
equipment,  and  supplies  used  in  the 
manufacture,  sale,  and  distribution  of 
the  alreadv  authorized  outbound 


Implied  in  the  commodity  description 
is  authority  to  transport  the  already 
authorized  commodity  (or  the  exapnded 
authority)  in  addition  to  materials, 
equipment,  and  supplies,  in  both 
directions. 


conjunction  with  the  fact  that  the 
Commission  does  not  authorize  "routes" 
to  irregular  route  carriers,  is  dispositive 
of  the  intent  of  Congress  in  the  area  of 
intermediate  point  authority, 

F.  Territorial  Descriptions 


86752    Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations 


under  these  rules  will  have  been  found 
fit  to  operate  in  the  Commission 
proceeding  in  which  they  obtained  their 
underlying  operating  rights,  and  make  a 
fitness  finding  a  prerequisite  for  a  grant 
of  a  restriction  removal  application. 

We  are  persuaded,  however,  that 
there  might  be  circumstances  where  a 
carrier's  unfitness  on  safety  grounds 
should  bar  it  from  removing  restrictions 
or  expanding  authority.  Parties  will  be 
able  to  raise  the  issue  with  specific, 
rather  than  general,  statements 
concerning  the  particular  restrictions 
removal  application.  As  alluded  to 
earlier,  the  Commission  could  also  raise 
the  issue  on  its  own  initiative. 

In  this  area,  we  observe  that,  while 
our  directive  to  maintain  a  safe  and 
sound  motor  carrier  system  is  included 
in  the  National  Transportation  Policy  (49 
U.S.C.  10101(a)(7)),  that  policy  also 
includes  other  relevant  directives  such 
as  to  allow  the  most  productive  use  of 
equipment  and  energy  resources.  These 
other  directives,  as  well  as  the  other 
factors  we  are  to  consider  in  rendering 
our  decisions  in  restriction  removal 
cases,  might,  in  certain  cases,  outweigh 
a  carrier's  past  safety  violations. 

Finally,  we  can  see  no  reason  to 
require  an  applicant  under  these 
regulations  to  submit  financial 
information  on  its  ability  to  conduct  any 
expanded  authority  sought,  as  the  New 
Orleans  Traffic  and  Transportation 
Bureau  proposes.  As  we  have  stated,  a 
fitness  finding  (safety  or  financial)  is  not 
required  by  the  statute.  Moreover, 
imposing  such  a  requirement  here  would 
run  contrary  to  our  decision  in  adopting 
final  rules  in  Ex  Parte  No.  55  (Sub-.\'o. 
43),  to  delete  the  requirement  that 
applicants  for  new  operating  rights  file 
financial  information  concerning  their 
ability  to  conduct  the  operations  they 
propose.  As  we  note  in  that  proceeding, 
bankruptcy  laws  and  the  insurance 
requirements  imposed  on  carriers  serve 
as  adequate  protection  to  the  public  in 
cases  where  existing  carriers  go  out  of 
business. 

C.  Commodity  Descriptions 

We  proposed  in  §  1137.21(b]  to  allow 
carriers  holding  authority  framed  in 
terms  of  one  or  a  limited  class  of 
commodities,  to  replace  that  description 
with  a  broad,  generic  one.  To 
accomplish  this,  we  proposed  that 
carriers  be  given  the  choice  of  replacing 
unduly  narrow  authority  with  (1)  the 
appropriate  two-digit  STCC  level:  (2)  a 
commodity  description  contained  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  (1952)  and 
766  (1953);  or  (3)  a  broad  class 
description  (we  provided  sn\  eral 
examples).  We  sought  comments 


concerning  the  possible  use  of  the  STCC 
in  reforming  narrowly  drawn 

authorizations. 

A  number  of  parties  which  had 
expresTed  disagreement  with  the 
proposal  in  Ex  Parte  No.  55  (Sub-No. 
43A)  to  use  STCC  for  all  future  requests 
for  new  authority,  reiterated  their 
position  in  this  proceeding. 

In  our  final  policy  statement  in  Ex 
Parte  No.  55  (Sub-No.  43A).  we  have 
concluded  that  the  STCC  approach 
should  not  be  adopted  as  an  exclusive 
and  comprehensive  listing  of 
permissible  descriptions  for  all  future 
operating  rights  applications.  Rather,  the 
STCC,  as  modified  in  that  proceeding, 
will  be  used  as  an  indication  of  the 
kinds  of  broad,  generic  commodity 
descriptions  we  find  generally 
acceptable.  Any  other  description 
proposed  by  a  carrier  will  be  considered 
acceptable  if  it  is  as  broad  nr  broader 
than  STCC  groupings. 

We  believe  that  our  proposal  in  this 
proceeding  regarding  broadening  of 
existing  commodity  authorization.s  is 
perfectly  consistent  with  our 
conclusions  as  to  the  proper  brcddth  of 
future  commodity  descriptions. 
Accordingly,  we  will  affirm  our 
preliminary  determination  to  give 
carriers  seeking  broadening  of  their 
commodity  authorizations  the  option  of 
choosing  an  applicable  classification 
from  one  of  the  three  categories 
described  above.  Frankly,  we  do  not 
believe  our  determination  in  this  area  of 
restriction  removal  to  be  contentious. 
No  carrier  will  be  forced  to  reform  its 
commodity  authority.  If  such  a  decision 
is  made,  however,  it  makes  little  sanse 
of  allow  a  carrier  to  seek  a  commodity 
classification  which  is  narrower  than 
the  kinds  of  descriptions  foimd  in  the 
three  sources  we  have  discussed. 

Section  1137.21(a)  concerns  the 
exceptions  in  outstanding  general 
commodities  authority.  Grants  of 
general  rommodities  authority  have  in 
the  past  consistently  excepted  certain 
commodities.  '*  We  proposed  that  all  of 
the  past  commonly  impo:>ed  exceptions 
to  such  authority,  except  household 
goods  and  classes  A  and  B  explosives, 
be  susceptible  to  remov;i!  under  the 
procedure  to  be  adopted. 

We  have  decided  that  our  final  rule 
will  provide  that  all  exceptions,  except 
classes  A  and  B  explosives,  will  be 
subject  to  removal  under  these 
procedures.  This  is  consistent  with  our 
decision  in  Ex  Parte  No.  55  (Sub-.\o. 


''  Thcsf  included  commodities  in  biiik.  Ihiiso 
ii'(|iiirini;  special  equipment,  commodilie.s  of 
ur.ubu.il  v.duc.  cl.ibses  .\  and  B  e>plosives.  and 
household  goods  as  defined  by  the  Commission. 


43A),  concerning  future  grants  of  general 
commodities  authority. 

Steere  Tank  Lines  opposes  our 
proposal  to  include  the  "in  bulk" 
exception.  It  argues  that  general 
commodities  carriers  have  not  in  the 
past  provided  tank-truck  service  and 
have  no  desire  to  do  so. 

We  cannot  agree  with  Steere's 
proposal.  We  believe  that  its  request 
runs  contrary  to  the  National 
Transportation  Policy  to  encourage 
competition.  While  it  may  be  true  that 
many  general  commodities  carriers  do 
not  operate  tank  trailers,  nothing  is 
gained  by  limiting  a  carrier's  ability  to 
expand  its  operations,  if  it  chooses  to  do 
so.  To  limit  authorities  merely  because  a 
carrier  does  not  already  have  special 
equipment  would  only  tend  to  entrench 
existing  carriers  contrary  to  the  new 
Act. 

Regarding  household  goods,  we  were 
concerned  that  the  pending  Household 
Goods  Act  of  1980,  would  establish  an 
exclusive  licensing  category  for 
household  goods.  That  Act,  as  finally 
passed,  did  not  set  up  separate  licensing 
standards  for  households  goods.  Since 
there  was  no  other  reason  to  exclude 
household  goods  from  the  other 
exceptions  which  will  be  subject  to 
removal  under  these  rules,  we  will  not 
do  so. 

Classes  A  and  B  explosives  will  not 
be  subject  to  removal  because  of  safely 
reasons. 

Part  (c)  of  Section  1137.21  involves 
commodities  dealt  in  by  a  particular 
business.  In  our  previous  notice,  we 
solicited  comments  on  our  preliminary 
determination  that  the  description  "su<-h 
commodities  as  are  dealt  in  by"  a 
particular  industry  is  to  be  considered 
acceptably  broad  authority,  and  thus  not 
susceptible  to  broadening  under  these 
rules.  This  is  because  the  holder  of  such 
authority  can  transport  a  broad  range  of 
commodities  which  satisfies  the  needs 
of  the  relevant  shipping  public  and  the 
carrier.  All  the  comments  which 
addressed  this  issue  were  in  agreement 
with  our  position.  Accordingly,  we 
affirm  our  treatment  of  this  issue.  Of 
course,  a  carrier  holding  such  authority 
can  use  the  normal  application 
procedures  to  broaden  its  authority. 

D.  Round-Trip  Service 

As  we  have  noted,  one  of  the  two 
explicit  instructions  we  have  in  this  area 
is  to  "provide  round-trip  authority  where 
only  one-way  authority  exists."  49 
U.S.C.  10922(h)(l)(B)(iii).  In  discussing 
this  provision  in  our  previous  notice,  we 
expressed  our  concern  that  granting 
carriers  "mirror  image"  authority  would 
frequently  have  little  practical  effect  in 
achieving  two-way  loaded  movements. 
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encouraged  to  use  the  normal 
application  procedures  to  expand  and 
consolidate  their  authorities. 

In  our  previous  notice  we  raised  the 
issue  of  how  we  should  handle  those 
instances  where  a  carrier  has  authority 

In  cprvp  a  Virnart  tprritnrv  limitpH  tn 


unsafe  carriers  to  expand  their 
operations.  Of  course,  the  type  of 
limited-term  authorities  the  MCLA 
describes  is  by  far  the  most  prevalent. 
However,  we  believe  that  a  better  view 
is  to  allow  all  carriers  to  file  restriction 

rpmnval  annHr,itinn<!    First,  as  vjp  noted 


application  procedures  promulgated  in 
Ex  Parte  No.  55  (Sub-No.  43). 

/.  Miscellaneous  Restrictions 

In  §  1137.25  of  the  proposed  rules  we 
described  "miscellaneous"  restrictions 
which  we  believed  would  be  susceptible 
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We  suggested  the  possibility  that 
carriers  requesting  backhaul  authority 
under  the  rules  would  receive  authority 
(if  so  requested)  to  transport  materials, 
equipment,  and  supplies  used  in  the 
manufacture,  sale,  and  distribution  of 
the  already  authorized  outbound 
commodities  in  addition  to  those 
outbound  commodities.  We  solicited 
comments  on  the  methods  for  expanding 
the  commodity  description  beyond  the 
mere  mirror  image. 

Many  commentors  concur  with  our 
assessment  that  granting  carriers 
"mirror  image"  authority  probably 
would  do  little  to  further  the  goals  of 
Section  10922(h).  Most  parties  agree 
with  our  proposal  to  include 
complementary  return  authority  as 
express  authority." 

"The  ATA  suggests  that  c;l!  items 
contained  in  the  descriptive  language 
"materials,  equipment,  and  supplies 
.  .  ."  be  considered  as  being  subsumed 
within  the  scope  of  a  related  generic 
classification,  thereby  making  express 
language  unnecessary.  We  agree  with 
this  concept  and  believe  it  to  be  belter 
than  our  above-described  proposal.  The 
finnl  rules  will  state  that  complemer.tary 
authority  (e.g.  materials,  equipment,  and 
supplies)  will  be  included  as  implied 
authority  when  a  carrier  requires  round- 
trip  authority,  based  on  our  findings  of 
need  for  the  authority  expressly  granted. 

This  approach  is  consistent  with 
decision  in  Ex  Parte  No,  53  (Sub-No. 
43A)  that  materials,  equipment,  and 
supplies  will  now  be  included  as  implied 
authority  in  future  grants  of  authority. 
This  will  allow  caniers  to  provide  a 
complete  service,  with  the  ability  to 
transport  all  items  used  in  the 
manufacture  or  distribution  of  a  group  of 
commodities,  as  well  as  the  commodity 
itself.  Also,  inclusion  of  these 
commodities  within  a  class  of 
commodities  is  consistent  with 
Congress'  expressed  interest  in 
facilitating  round-trip  authority  and 
eliminating  fuel  incfHrient  cperations."* 

To  summarize,  where  a  carrier  holds 
ciinway  authoritv,  it  can  obtain  round- 
trip  authority  under  these  rules.  The 
carrier  can  either  maintain  its  present 
authority  description  or  expand  its 
conimoditv  in  the, manner  described  in 
Section  1137.21.^" 

"The  Department  of  Transportifl'.on  (O.OT  | 
siis,;t'3ts  sever  d  aiternaiixe  approaclies  to  expand 
tiackhaul  uuthcrily  such  as  dllawin)j  carriers  to  pick 
up  shipments  anywhere  within  h  certain  radius  of 
the  terminating  point  of  any  fronlh.iul  or  deliver 
b,ickhau!s  io  poiiitb  within  a  certain  lodius  of  the 
or^inating  point  of  any  fronthaul, 

'»  fl,  Rept  9f>-1069.  69th  Cong,.  :;d  Scss,  17-18 
ll'tHO), 

■■"'  This  responds  to  the  question  raised  by  the 
D,0,T,  as  to  whether  authority  could  be  e-xpanded 
in  conjunction  with  obtainini;  round-trip  authority 
under  our  rules. 


Implied  in  the  commodity  description 
is  authority  to  transport  the  already 
authorized  commodity  (or  the  exapnded 
authority)  in  addition  to  materials, 
equipment,  and  supplies,  in  both 
directions. 

E.  Intermediate  Point  Service 

Two  issues  have  been  raised  in  the 
comments  in  connection  with  our 
proposed  Section  1137.22 — Intermediate 
Point  Service.  First,  Woodline  Motor 
Freight,  Inc.,  takes  the  position  that, 
where  an  application  involves  the 
removal  of  restrictions  against  service  to 
intermediate  points,  the  Cornmission 
must  permit  the  removal  of  such 
restriction.  Second,  Allied  Chemical 
Corporation  proposed  that  we  grant 
intermediate  point  authority  under  these 
procedures  in  connection  with  irregular 
route  authority. 

Section  1137.22  will  be  adopted  as 
proposed.  Hov.ever.  we  believe.it 
necessary  to  discuss  the  issues  faised  in 
this  area. 

As  to  the  first  issue,  we  disagree  with 
Woodline's  interpretation  of  the  statute. 
As  we  have  noted,  the  statute  gives  us 
sperJfic  direction  in  two  substantive 
areas.  We  are  to  establish  procedures 
for  the  removal  of  restrictions  against 
service  on  the  routes  of  regular-route 
cairiers,  and  we  are  to  provide  round- 
trip  authority  where  only  one-way 
authority  exists.  49  U.S.C.  10922(h)(1)(B) 
(;i)  ard  (iii).  However,  nothing  in  Section 
•!0922(h)!2)  suggests  that  the 
Commission  is  to  have  no  discretion  to 
deny  an  application  seeking  the  remo\.  al 
of  restrictions  against  service  to 
intermediate  points,  as  Woodline 
contends.  To  the  contrary.  Section 
1092J(h)(2)  uses  the  language,  "In 
granting  or  denying  applications  under 
paragraph  (1)(B)  of  this  subsection,  the 
Com,mission  shall  •  •  *  ."  Paragraph 
(i;iB)  includes  applications  concerning 
intermediate  point  authority. 
Accordingly,  we  conclude  ihat 
applicc'.fions  involving  interm.ediate 
point  authority  must  be  treated 
identically  to  the  other  categories  in 
section  !6g22(h)(l)(B). 

As  to  the  second  issue,  policy 
consideration  aside,  we  believe  thatit 
would  be  exceeding  our  mandate  to 
grant  intermediate  point  authority  in 
rnniu'-ction  with  irregular-route 
authority.  Allied  Chemical  correctly 
observes  that  we  have  consistently 
ruled  that  intermediate  points  are  not 
granted  for  irregular-route  authority. 
More  importantly,  we  are  convinced 
that  the  language  used  by  the  Congress 
that  we  implement  regulations  to 
"authorize  transportation  or  service  to 
intermediate  points  on  the  carrier's 
routes"  (emphasis  added)  read  in 


conjunction  with  the  fact  that  the 
Commission  does  not  authorize  "routes" 
to  irregular  route  carriers,  is  dispositive 
of  the  intent  of  Congress  in  the  area  of 
intermediate  point  authority. 

F.  Territorial  Descriptions 

Our  preliminary  determination, 
expressed  in  §  1137.24(a),  was  that 
authorizations  to  serve  a  territory  less 
extensive  than  a  county  would  be 
considered  excessively  narrow.  Our 
proposed  rules  stated  that  use  of  these 
procedures  would  be  normally 
appropriate  for  applications  seeking  the 
expansion  of  territorial  authority  to 
include  all  points  in  the  county  in  which 
the  authorized  service  point  (including 
any  portion  of  the  commercial  zone  of 
an  authorized  point)  or  other  limited 
service  area  is  located.  Comments  were 
sought  on  the  possibility  of  allowing 
applicants,  at  their  discretion,  to  seek 
expansion  of  smaller  authorities  to 
embrace  a  given  city  and  points  in  its 
commercial  zone,  as  an  alternative  to  a 
county. 

None  of  the  comments  express  any 
serious  reservations  with  our -use  of 
county-wide  authority  as  the  basic 
method  for  expanding  excessively 
narrow  territorial  descriptions.  Nor  do 
we  see  any  problems  that  have  been 
raised  concerning  our  definition  of 
county"  in  Section  1137.3(a).  No 
alternative  has  been  suggested  to  the 
use  of  counties  for  this  purpose. 
Furthermore,  we  have  decided  in  Ex 
Parte  No.  55  (Sub-No.  43A)  that 
countyw'ide  authority  will  generally  be 
considered  as  the  minimum  territorial 
dcHcripfion  which  will  be  acceptable  for 
future  applications. 

No  party  specifically  opposes  our 
proposal  to  allow  applicants  the  option 
of  choosing  authority  to  embrace  a  city. 
as  an  alternative  to  a  county. 
Accordingly,  we  conclude  that,  where  a 
service  point  is  within  both  a  county 
and  a  city,  we  will  allow  the  applicant, 
at  its  discretion,  to  apply  for  the  city 
description  (which  includes  the  implied 
authority  of  points  in  its  commercial 
zone).  We  recognize  that  the  city 
description  can  sometimes  produce  a 
broader  grant  of  authority  than  would 
county-wide  authority,  and  we  believe 
that  this  result  would  be  fully  consistent 
with  the  legislative  intent  in  allowing 
carriers  holding  narrow  territorial 
authorities  to  expand  their  authorities. 

Southern  Freight  Lines,  et  al..  raises 
the  issue  of  whether  a  carrier  authorized 
to  serve  various  counties  in  a  State  can 
use  these  procedures  to  obtain 
statewide  authority.  We  believe  that 
such  an  expansion  of  authority  is 
outside  the  scope  of  restrictions 
removal.  Carriers  in  such  a  position  are 
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mode  of  transportation."  The  proposal 
was  based  on  our  belief  that  such 
restrictions  were  generally  wasteful  of 
fuel,  inefficient,  contrary  to  the  public 
interest,  and  frustrating  to 
Congressional  efforts  at  encouraging 


We  believe  that  the  issue  of  whether 
restrictions  imposed  pursuant  to  Section 
11344(c)  should  be  removable  under  the 
restriction  removal  program  are  better 
considered  in  a  separate  proceeding. 
Under- the  statutory  proviso  of  49  U.S.C. 


m  f%  M  a  f      \01 


Commission  would  not  impose  such 
foreign  commerce  restrictions  in  the 
future  and  that  such  restrictions  in 
authority  issued  after  March  3, 1975. 
were  null  and  void.  Also,  we  noted  that 
this  policy  statement  was  found 


encouraged  to  use  the  normal 
application  procedures  to  expand  and 
consolidate  their  authorities. 

In  our  previous  notice  we  raised  the 
issue  of  how  we  should  handle  those 
instances  where  a  carrier  has  authority 
to  serve  a  broad  territory  limited  to 
service  at  the  facilities  of  a  specified 
company  whose  locations  are  not  stated 
in  the  certificate.  Our  preliminary 
conclusion  was  that  we  would  not 
consider  such  limitations  excessively 
narrow  and,  therefore,  not  appropriate 
for  restriction  removal.  We  noted  in  this 
regard,  that  removal  of  such  limitations 
could  require  an  extensive  fact-finding 
effort  which  may  be  impossible  given 
the  limited  time  we  have  to  process 
restriction  removal  applications. 

The  comments  we  received  support 
our  proposed  treatment  of  this  type  of 
territorial  limitation,  and  we  will  adopt 
our  proposed  rule.  Carriers  holding 
authorities  with  such  limitations  can 
expand  their  authorities  through  the 
normal  application  procedures. 

We  note  that  D.O.T.  suggests  that  we 
treat  carriers  with  such  authority  in  a 
manner  analogous  to  procedures  for 
contract  carriers  in  §  1137.26.  It  suggests 
that  we  grant  these  carriers  authority  to 
serve  the  named  shipper  between  points 
in  the  United  States.  We  believe  the 
proper  method  to  accomplish  this  is  for 
the  carrier  to  request  contract  carrier 
authority,  which,  if  granted,  would  result 
in  a  territorially  unrestricted  authority. 

Finally,  no  serious  argument  has  been 
made  against  our  proposal  in  subsection 
(b)  that  carriers  holding  authorities 
limited  to  a  particular  business'  facilities 
at  named  points  be  able  to  use  the 
regulations  to  offer  broader  authority  to 
the  same  extent  as  other  authority 
containing  unreasonable  or  excessively 
narrow  territorial  limitations.  We  will, 
accordingly,  maintain  this  provision  in 
our  final  rules. 

G.  Limited-Term  Authority 

Under  Section  1137.22  we  proposed 
allowing  carriers  holding  limited-term 
authority  to  participate  fully  in  the 
restrictions  removal  program.  Any 
limited-term  authority  modified  under 
this  program  would  be  limited  to  the 
same  term  imposed  in  the  original 
authority.  Carriers  would  not  be  able  to 
use  these  rules  to  eliminate  the  limited- 
term  conditions. 

We  will  maintain  this  provision  in  the 
final  rules. 

The  MCLA  states  that  only  carriers 
holding  authority  limited  because  of  the 
nature  of  the  commodities  they  transport 
(generally  explosives  or  hazardous 
commodities)  be  allowed  to  participate 
in  the  restriction  removal  program.  They 
argue  that  otherwise  we  may  allow 


unsafe  carriers  to  expand  their 
operations.  Of  course,  the  type  of 
limited-term  authorities  the  MCLA 
describes  is  by  far  the  most  prevalent. 
However,  we  believe  that  a  better  view 
is  to  allow  all  carriers  to  file  restriction 
removal  applications.  First,  as  we  noted 
above  in  our  discussion  of  fitness  issues, 
safety  Issues  can  be  raised  by 
commentors  or  by  the  Commission  on  its 
own  initiative.  Second,  carriers  holding 
limited-term  authority  are  already 
operating  and  there  is  a  mechanism  in 
place  for  the  Commission  to  evaluate 
such  carriers'  performance  records 
under  their  original  and  any  reformed 
authority.  A  grant  of  a  restriction 
removal  application  may  allow  them  to 
operate  more  efficiently  and 
economically. 

H.  Contract  Carriers 

We  have  reworded  the  text  of 
§  1137.26  for  purposes  of  clarity.  The 
final  section  on  contract  carriers  will 
clearly  indicate  that  a  contract  carrier 
holding  a  permit  to  serve  a  single  named 
shipper,  number  of  shippers,  or  a  class 
of  shippers  can  use  these  rules  to  obtain 
authority  to  serve  those  shippers 
"between  points  in  the  United  States." 
Also,  to  eliminate  apparent  confusion, 
the  final  section  will  stale  that  contract 
carriers  may  use  these  procedures  to  the 
same  extent  as  commori  carriers  to 
eliminate  restrictions  or  to  broaden 
unduly  narrow  commodity 
authorizations. 

In  Ex  Parte  No.  55  (Sub-No.  43A)  we 
have  observed  that  the  proper  territorial 
request  for  a  contract  carrier  permit  is 
"between  points  in  the  United  States." 
We  reached  this  conclusion,  because  the 
Commission  by  law  cannot  limit  the 
territorial  scope  of  contract  carrier 
operations.  As  stated  above,  we  will 
affirm  our  proposal  to  give  contract 
carriers  holding  outstanding  permits  the 
same  opportunity  to  obtain  nationwide 
authority. 

Brink's  Inc.,  a  contract  carrier,  has 
requested  that  we  allow  contract 
carriers  authorized  to  serve  a  single 
named  shipper  to  use  these  rules  to 
expand  their  authority  to  a  class  of 
shippers.  We  must  conclude  that  these 
procedures  are  not  an  appropriate 
vehicle  to  broaden  the  number  of 
shippers  a  contract  carrier  can  serve. 
Such  applications  would  in  many 
instances  require  an  extensive  fact- 
finding effort  concerning  whether  there 
is  a  need  for  service,  which  may  be 
impossible  given  the  statutory  time 
limits  imposed  on  applications  filed 
under  the  restriction  removal 
procedures.  Contract  carriers  can,  of 
course,  expand  their  authority  in  such  a 
manner  through  the  final  expedited 


application  procedures  promulgated  in 
Ex  Parte  No.  55  (Sub-No.  43). 

/.  Miscellaneous  Restrictions 

In  §  1137.25  of  the  proposed  rules  we 
described  "miscellaneous"  restrictions 
which  we  believed  would  be  susceptible 
to  removal  under  the  restrictions 
removal  program.  We  solicited 
comments  on  other  restrictions  which 
should  be  included  in  this  list. 

Our  final  §  1137.25  will  adopt  the  four 
types  ""  of  restrictions  we  proposed, 
with  some  changes  made  in  light  of  the 
comments  we  received.  We  have  also 
added  two  types — freight  forwarder  bills 
of  lading  restrictions  and  territorial 
service  limitations  on  irregular  route 
authority.  These  are  discussed  later  in 
this  decision.  Based  on  the  comments 
we  received,  and  our  preliminary 
determination,  we  will  not  include 
authority  limited  to  transportation 
services  for  the  United  States 
Government  because  such  authority  is 
appropriately  broad. 

1.  In  subsection  (1),  we  included 
restriction  which  "require  or  preclude 
the  use  of  a  specific  type  of  equipment, 
such  as  'in  tank  trailers'  or  'except  in 
dump  or  hopper  type  equipment '." 

A  number  of  parties  ^'  basically  argue 
that  equipment  restrictions  are  not 
anticompetitive,  but  rather  reflect  the 
"natural"  divisions  present  in  the  motor 
carrier  industry. 

We  believe  that  equipment 
restrictions  generally  prevent  carriers 
from  expanding  their  operations  to 
provide  an  efficient  and  competitive 
service  to  the  public.  The  only  reason 
we  can  see  for  not  permitting  carriers  to 
remove  such  restrictions  under  normal 
circumstances  would  be  to  limit 
competition  by  isolating  various  types  of 
specialized  carriers.  As  we  have  noted 
earlier  in  this  decision,  the  maintenance 
of  the  "status  quo",  or  limiting  future 
competition,  are  not  valid  reasons  for 
excluding  unreasonable  restrictions 
from  removal  in  this  program. 
Furthermore,  we  have  decided  in  Ex 
Parte  No.  55  (Sub-No.  43A)  that 
equipment  restrictions  will  not  be 
imposed  in  future  application 
proceedings. 

2.  In  subsection  (2),  we  included 
restrictions  which  "prevent  a  common 
carrier  from  participating  in  joint-line 
service  with  another  carrier  or  from 
handling  traffic  having  a  prior  or 
subsequent  movement  by  a  specified 


mode  of  transportation."  The  proposal 
was  based  on  our  belief  that  such 
restrictions  were  generally  wasteful  of 
fuel,  inefficient,  contrary  to  the  public 
interest,  and  frustrating  to 
Congressional  efforts  at  encouraging 
intermodalism. 

Several  issues  have  been  raised  which 
are  relevant  to  this  subsection.  Georgia 
Highway  Express  (GHE)  questions 
whether  the  prior  or  subsequent 
movement  aspect  of  our  subsection 
could  be  interpreted  to  cover  only 
restrictions  which  prevent  a  carrier  from 
handling  traffic  having  a  prior  or 
subsequent  movement  by  rail,  air,  or 
water  (commonly  referred  to  as  ex-rail, 
ex-air,  and  ex-water  transportation). 

GHE  requests  the  Commission 
explicity  to  sanction  in  this  subsection 
applications  seeking  to  remove 
restrictions  limiting  the  carriers  to  ex- 
rail  traffice.  GHE  desires  to  remove  such 
a  restriction  so  that  it  may  perform  joint- 
line  service  with  other  motor  carriers. 
The  Air  Freight  Motor  Carriers 
Conference  (AFMCC)  wants  to  be 
certain  that  ex-air  restrictions  are 
embraced  in  subsection  (a).'-^ 

GHE  and  AFMCC  basically  argue  that 
enabling  the  removal  of  intermodal 
restrictions  generally  w-ould  have  a 
favorable  impact  on  fuel  consumption, 
would  yield  operating  efficiencies,  and 
would  be  in  the  public  interest 

We  agree  that  authorities  which 
restrict  traffice  to.  or  against,  movement 
with  a  specified  mode  of  transportation 
are  objectionable  and  should  be 
embraced  in  this  subsection.  We  also 
agree  that  ex-air  motor  traffic  should  be 
included.  This  is  also  in  keeping  with 
the  mandate  of  the  National 
Transportation  Policy  that  the 
Commission  encourage  interniodai 
transportation.  See  49  U.SC 
10101(a)(7)(H).  These  matters  are 
reflected  in  our  final  rules. 

The  second  issue  concerns  the  ability 
of  railroad-controlled  motor  carriers  to 
use  the  restriction  removal  program. 
Seaboard  Coast  Line  Rail'-oi'.d  Company 
and  Seaconst  Transportation  CoP'pany. 
ils  wholly  owned  motor  carrier 
subsidiary  submitted  a  join!  comment 
They  urge  that  in  order  to  promote 
intermodal  competition  according  to  the 
amended  National  Transportation 
Policy,  it  is  necessary  to  treat  ruilrodd- 
controlled  motor  carriers  the  same  as 
independent  motor  carriers 


We  believe  that  the  issue  of  whether 
restrictions  imposed  pursuant  to  Section 
11344(c)  should  be  removable  under  the 
restriction  removal  program  are  better 
considered  in  a  separate  proceeding. 
Under,  the  statutory  proviso  of  49  U.S.C. 
11344{c)^'  where  railroads  seek  to 
consolidate  or  merge  with,  or  acquire 
control  of  a  motor  carrier,  such  a 
transaction  cannot  be  approved  unless 
the  Commission  finds  that  it  will  be 
consistent  with  the  public  interest, 
enabling  the  rail  carrier  to  use  the  motor 
services  in  its  operations  to  public 
advantage  without  unreasonably 
restraining  competition.  In  implementing 
this  statutory  provision,  the  Commission 
has  in  the  past  required  the  imposition 
of  special  restrictions**  on  grants  of 
motor  carrier  authority  to  a  railroad  or 
railroad  affiliate  so  as  functionally,  as 
well  as  geographically,  to  limit  the 
motor  carrier  service  to  that  auxiliary  of 
or  supplementary  to  rail  service.  We  are 
examining  these  matters  separately.*^ 

3.  In  subsection  (3),  we  proposed 
including  restrictions  which  "impose 
size  or  weight  limitations  on  a  specified 
commodity  or  limited  class  of 
commodities."  We  will  adopt  this 
provision  in  the  final  rule.  The  MCLA 
has  asked  for  a  clarification  of  this 
provision.  To  clarify  our  rule,  size  or 
weight  restrictions  which  are  descriptive 
and  contain  the  sole  limitations  on  Uie 
commodity  that  may  be  transported, 
such  as  "shipments  weighing  less  than 
100  pounds"  or  the  normal  "size  and 
weight"  description  of  heavy  haulers, 
are  not  considered  objectionable  and 
will  not  be  removable  under  these  rules. 
On  the  other  hand,  limitations  on  the 
size  of  individual  articles  or  a  class  of 
coiti.modities  to  be  shipped  will  be 
covered  by  subsection  (3). 

4.  Subsection  (4),  of  the  proposed 
§  1137  25  concerned  outstanding 
authorities  which  are  restricted  to  (1) 
the  transportation  of  traffic  orginating  at 
or  destined  to  specific  points  in  Canada, 
or  Mexico,  and  (2)  specific  point  of  entry 
c:i  'he  international  boundary  line 
beUveen  the  United  States  and  the  two 
r.eighbcring  countries. 

We  observed  in  our  previous  notice 
t'fdt  we  had  issued  a  revised  policy 
stntement  advising  the  public  that  the 


^"The  fifth  type  was  "restrictions  which  the 
Commission  found  to  be  inappropriate  and  has 
refused  to  impose  on  another  proceeding. 

"These  include  the  National  Tank  Truck 
Carriers.  Inc..  the  ATA.  the  MCLA.  the  New  Orleans 
Traffic  and  Transportation  Bureau,  and  William  J. 
Monheim. 


--  AFMCCC  notes  thdt.  while  49  L'.SC 
l(l.i27|b)(8]|Bl  e\cmpls  dlm.jsl  hII  ifK-air  motor 
tr.iff.ce  from  Commission  jurisdirlion.  i'\-air  trfiltu^ 
pt'rformed  in  conjunition  with  a  foreign  aii  carrier 
thdt  hds  not  reached  an  jpfiripjiriuli-  Hgrccninl  v\itfi 
the  I'nilKd  Stdtes  still  requires  specific  optTiiting 
authority  from  the  Commission. 


-    F.r.ier  Section  5(2)(li|  of  the  Interstate 
C..-."  ■-•re--  Act^ 

-'7  he?e  restrictions  include  "key  points," 
■'aa\i'i.-,ry  ard  supplementary."  and  "interchaf  gf 
restriciions. 

"*  insofwr  as  the  cirners  concern  centers  on 
ipte.xodal  Ifiiffic,  we  note  that  two  pending 
rcleirnking  procfedings  invoke  intermodal  isMicb 
S-e  F\  Pnrte  No.  2:iO  (Sub-.\'o  5).  Intpnn-enwnt  of 
lOFC  COFC Rpi::'ln!ton.  45  FR  79123  (Nov.  28. 
1980):  and  E\  Parte  No.  287  (Sub-No.  7).  Special 
Jiittrinaicl  Aiit.honty.  45  FR  770:'.2  (Nov.  21.  19801, 
and  »5  Fr  7u48H  (Dec  1.  1980) 


Commission  would  not  impose  such 
foreign  commerce  restrictions  in  the 
future  and  that  such  restrictions  in 
authority  issued  after  March  3, 1975, 
were  null  and  void.  Also,  we  noted  that 
this  policy  statement  was  found 
unlawful  in  American  Bus  Association 
V.  ICC.  627  F.2d  525  (D.C.  Cir.  1980)  due 
solely  to  the  Commission's  failure  to 
provide  notice  and  take  comment 
pursuant  to  5  U.S.C.  553. 

The  Trucking  Association  of  Quebec, 
et  oL,  argues  that  the  requirement  for  a 
carrier  to  specify  the  port  of  entry  to  be 
used  is  not  a  restriction,  but  rather,  the 
functional  equivalent  of  a  grant  of 
authority  to  a  named  origin  or 
destination  point  in  the  United  States.  It 
argues  that  the  naming  of  specific  ports 
of  entry  does  not  impede  the  free  flow  of 
commerce. 

We  disagree  and  we  will  affirm  our 
preliminary  determination  that  the 
above-described  foreign  commerce 
restrictions  impede  the  free  flow  of 
international  trade,  cause  operating 
efficiencies,  and  are  contrary  to  the 
public  interest.  Accordingly,  we  will 
retain  this  provision  in  Section  1137.25. 

The  ATA  asks  that  we  clarify  the 
practical  effect  of  removing  ports-of- 
entry  restrictions  through  these 
regulations.  We  will  attempt  to  do  so. 
Where  a  certificate  describes  a  specific 
port  of  entry,  or  ports  of  entry  along  the 
international  boundary  line  within  a 
State,  and  one  restriction  as  removed, 
the  certificate  will  authorize  service  to 
and  from  all  ports  of  entry  in  the 
involved  State.  This  will  allow  the 
carrier  to  use  any  convenient  port  of 
entry  in  the  State. 

5.  As  we  have  mentioned  above,  we 
will  include  a  new  subsection  in 
§  1137.25  to  include  freight  forwarder 
bills  of  lading  restrictions  as  a  type  of 
restriction  which  could  normally  be 
removed  under  the  restriction  removal 
program.  We  solicited  comments  on  this 
proposal  in  our  previous  notice.  -. 

Midwest  Haulers.  Inc.,  a  motor  carrier 
of  general  commodities,  specializing  in 
the  transportation  of  traffic  for  freight 
forwarders,  supports  our  proposal. 
Midwest  Haulers  contends  that  the 
involved  restriction  contributes  to 
wasteful  utilization  and  operating 
inefficency.  Because  the  restriction 
prevents  it  from  moving  non-forw'arder 
traffic  in  its  authorized  traffic  lane, 
which  it  could  otherwise  handle  with  its 
equipment,  the  restriction  stifles  its 
ability  to  meet  the  needs  of  shippers  and 
make  more  productive  use  of  its 
equipment. 

Brannan  Systems,  Inc..  et  al,  argues 
that  there  is  nothing  to  show  or  suggest 
that  such  limitations  are  unreasonable 
restrictions  which  are  wasteful  of  fuel. 
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inefficient,  or  contrary  to  the  public 
interest.  It  states  that  there  is  no 
legislative  history  to  suggest  that 
Congress  intended  the  elimination  of 
this  type  of  restriction. 

We  conclude  that  freight  forwarder 
bills  of  lading  restrictions  fall  within  the 
ambit  of  Congress'  intent  concerning 
restriction  removah  We  are  convinced 
that  these  restrictions  are  unreasonable 
because  they  result  in  operations  that 
are  wasteful  of  fuel,  inefficient,  and 
contrary  to  the  public  interest.  The  only 


We  see  no  reason  to  give  a  carrier  only 
"one  bite  of  the  apple".  However,  we 
strongly  encourage  carriers  carefully  to 
analyze  their  authority  and  their  needs 
before  filing  a  restriction  removal 
application.  Also,  a  carrier  should  not 
file  a  request  to  have  a  certificate  or 
permit  reformed  until  the  prior  request 
related  to  that  authority  has  been 
processed  by  the  Commission.  Given  the 
time  limits  under  which  we  must 
operate,  this  should  not  cause  any 
undue  hardship. 


Co  ^^ 

answrfed  on  a  separate  basis.  For  the 

time  being,  we  will  retain  the  $350  filing 
fee  in  our  final  rules. 

D.  Application  Procedures 

As  we  have  stated  in  the  past,  carriers 
seeking  to  reform  their  authorities  by 
consolidating  a  number  of  fragmented 
authorities  into  one  or  more  certificates 
and  simultaneously  to  remove 
restrictions  are  encouraged  to  use  the 
expedited  application  procedures 
promulgated  in  Ex  Parte  No.  55  (Sub-No. 
431.  See  45  FR  45535-6  (1980).  Numerous 


implement  a  Congressional  directive 
that  we  are  to  establish  procedures  to 
allow  carriers  to  eliminate  certain 
restrictions  and  to  broaden  unduly 
narrow  authority.  Second,  the 
Congressional  mandate  resulted  to  a 
large  extent  from  finding  that  many 
restrictions  imposed  by  the  Commission 
in  the  past  often  result  in  operational 
inefficiencies  and  wasted  fuel.*^  Third, 
these  regulations  provide  for  the  proper 
consideration  of  environmental  and 
energy  issues  in  individual  restriction 
removal  applications.  These  issues  can 


concurring  in  part,  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date. 
James  H.  Bayne, 
Acting  Secretary. 

Appendix  A — Revisions  to  the  Code  of 
Federal  Regulations,  Title  49 

Part  1002— FEES 

(1)  49  CFR  1002  is  revised  by  adding 
49  CFR  1002.2(d)(9)  as  follows; 

§  1002.2    Filing  fees. 

*  *  *  *  • 

fH)  •    *    * 


(c)  Provide  round-trip  authority  where 
only  one-way  authority  exists; 

(d)  Eliminate  unreasonable  or 
excessively  narrow  territorial 
limitations;  or 

(e)  Eliminate  any  other  restriction  that 
the  Commission  deems  to  be  wasteful  of 
fuel,  inefficient,  or  contrary  to  the  public 
interest. 

These  regulations  implement  of  49 
U.S.C.  10922(h)(1)(B)  and  10922(h)(2). 

§  11 37.2    Applicability  of  rules. 

Applications  may  be  filed  under  these 


inefficient,  or  contrary  to  the  public 
interest.  It  states  that  there  is  no 
legislative  history  to  suggest  that 
Congress  intended  the  elimination  of 
this  type  of  restriction. 

We  conclude  that  freight  forwarder 
bills  of  lading  restrictions  fall  within  the 
ambit  of  Congress'  intent  concerning 
restriction  removal.  We  are  convinced 
that  these  restrictions  are  unreasonable 
because  they  result  in  operations  that 
are  wasteful  of  fuel,  inefficient,  and 
contrary  to  the  public  interest.  The  only 
reason  for  not  allowing  carriers  to 
remove  this  restriction  under  normal 
circumstances  would  be  to  protect 
existing  general  freight  carriers  from 
competition,  which  would  be  contrary  to 
the  National  Transportation  Policy.  We 
also  note  that  the  Commission  has  in  the 
past  rejected  imposition  of  bill  of  lading 
restrictions.  See  North  Star  Transport, 
Inc..  (Extension — Lumber,  128  M.C.C. 
803  (1978),  afrd  mem.  sub  nom. 
International  Transport,  Inc.  v.  I.C.C, 
607  F.2d  493  (D.C.  Cir.  1979). 

6.  In  response  to  our  request  for 
comments  on  possible  additions  to 

§  1137.25,  Mercury  Motor  Express,  Inc., 
raises  the  issue  of  service  restrictions 
imposed  on  irregular-route  authority. 

Mercury  Motor  observes  that  the 
Commission  has  granted  irregular-route 
authority  between  areas  or  between 
States  restricted  to  movement  through  a 
named  point,  area,  or  State.  For 
example,  "between  points  in  Tennessee, 
on  the  one  hand,  and,  on  the  other, 
points  in  Florida  .  .  .  limited  to  the 
transportation  of  traffic  moving  from,  to, 
or  through  points  in  North  Carolina." 

This  type  of  restriction  serves  to  limit 
the  ser\'ice  that  the  carrier  can  offer  the 
public,  and  normally  will  result  in 
operating  inefficiencies  and  excessive 
fuel  consumption.  As  such,  we  conclude 
that  the  described  type  of  restriction 
should  be  included  in  §  1137.25,  as  a 
restriction  which  could  normally  be 
removed  under  the  regulations. 

7.  As  we  noted  in  our  previous  notice, 
our  guidelines  are  not  intended  to  be  an 
all-inclusive  list  of  the  restrictions  which 
can  be  removed  under  the  procedures 
we  are  adopting.  Accordingly,  we  will 
include  in  our  final  rules  [at  1137.25(7)] 
our  propose  subsection  (5),  restrictions 
which  "the  Commission  has  found 
inappropriate  and  has  refused  to  impose 
in  another  proceeding." 

Miscellaneous  Matters 

A.  Repeat  Applications 

Section  1137.10  has  been  amended  to 
specify  that  a  carrier  may  reform 
authority  (granted  pursuant  to 
applications  filed  before  December  28, 
1980),  more  than  once  under  these  rules. 


We  see  no  reason  to  give  a  carrier  only 
"one  bite  of  the  apple".  However,  we 
strongly  encourage  carriers  carefully  to 
analyze  their  authority  and  their  needs 
before  filing  a  restriction  removal 
application.  Also,  a  carrier  should  not 
file  a  request  to  have  a  certificate  or 
permit  reformed  until  the  prior  request 
related  to  that  authority  has  been 
processed  by  the  Commission.  Given  the 
time  limits  under  which  we  must 
operate,  this  should  not  cause  any 
undue  hardship. 

B.  Compliance 

We  have  added  a  new  §  1137.15  to  the 
rules  dealing  with  compliance.  The 
purpose  of  the  addition  is  to  indicate 
that  where  a  restriction  removal 
application  is  granted,  a  new  certificate 
or  permit  will  be  issued  without  prior 
verification  of  the  normal  compliance 
requirements  (rates,  process  agents,  and 
insurance).  Before  commencing 
operations  under  the  newly  issued 
authority,  a  carrier  must,  of  course, 
comply  with  the  pertinent  statutory  and 
regulatory  requirements.  This  is  the 
same  procedure  which  we  have  adopted 
in  Ex  Parte  No.  55  (Sub-No.  43)  at  45  FR 
80109  (1980). 

The  ATA  suggests  that  in  cases  where 
no  party  files  comments  to  a  restriction 
removal  application,  a  carrier  should  be 
allowed  to  begin  operating  immediately 
at  the  close  of  the  20th  day  after  the  due 
date  for  filing  comments.  They  express 
their  concern  that  in  the  past  substantial 
delays  have  been  experienced  by 
carriers  while  awaiting  issuance  of  a 
certificate.  Since  we  have  no  experience 
under  the  new  law  and  are  unable  to 
predict  the  number  of  filings,  we  share 
their  concern.  However,  we  believe  that 
the  best  course  is  to  follow  the 
procedure  we  have  outlined.  Long 
delays  have  occurred  in  the  past  largely 
as  the  result  of  the  Commission  awaiting 
verification  of  carriers'  compliance  with 
applicable  requirements.  Under  our 
procedure,  we  expect  that  in 
uncontested  proceedings,  reformed 
authority  could  be  issued  shortly 
following  the  conclusion  of  the  25  day 
comment  period.  However,  we  stand 
ready  to  reexamine  our  procedures 
should  an  inordinate  number  of  filings 
cause  lengthy  delays. 

C.  Filing  Fees 

A  number  of  parties  have  suggested 
that  we  eliminate  or  reduce  the  filing  fee 
for  restriction  removal  applications.  One 
commentor.  the  Aluminum  Association, 
Inc..  suggests  that  we  have  a  sliding 
scale  of  filing  fees  tied  into  the  class  of 
carrier  filing  the  application.  The 
question  of  filing  fees  has  complex 
policy  implications  which  should  be 


^ 


answrfed  on  a  separate  basis.  For  the 
time  being,  we  will  retain  the  $350  filing 
fee  in  our  final  rules. 

D.  Application  Procedures 

As  we  have  stated  in  the  past,  carriers 
seeking  to  reform  their  authorities  by 
consolidating  a  number  of  fragmented 
authorities  into  one  or  more  certificates 
and  simultaneously  to  remove 
restrictions  are  encouraged  to  use  the 
expedited  application  procedures 
promulgated  in  Ex  Parte  No.  55  (Sub-No. 
43).  See  45  FR  45535-6  (1980).  Numerous 
carriers  have  filed  applications  to 
reform  their  authorities  in  such  a 
maimer. 

Energy  and  Environmental 
Considerations 

In  our  previous  notice  we  stated  that 
we  did  not  beheve  that  adoption  of  the 
proposed  rules  would  have  any 
significant  impact  upon  the  quality  of 
the  human  environment.  We  also  stated 
that  we  anticipated  that  their  adoption 
would  improve  operating  efficiencies 
and  reduce  mileage,  thu  contributing  to 
the  conservation  of  energy  resources. 
We  solicited  comments  on  the  issues  of 
environmental  and  energy 
considerations. 

We  affirm  our  previous  statements  on 
both  issues.  We  received  only  one 
substantive  comment  on  these  issues. 
D.O.T.  cites  a  report  issued  by  that 
Agency  ^'  which  found  that  if  the 
restrictions  involved  in  this  proceeding 
and  in  Ex  Parte  No.  MC-142  were 
removed,  annual  fuel  savings  of  at  least 
30  to  60  million  gallons  could  be 
anticipated. 

Our  Office  of  Policy  and  Analysis — 
Energy  and  Environmental  Branch,  has 
prepared  an  Environmental  Assessment 
and  Statement  of  Energy  Impact,  which 
are  found  in  Appendix  B  of  this 
document.  The  first  statement  concludes 
that  the  quality  of  the  human 
environment  will  not  be  affected 
significantly  by  this  action.  In  fact,  the 
environmental  impacts  (including  energy 
consumption)  of  the  proposed  rules  is 
expected  to  be  slightly  beneficial.  The 
second  statement  concludes  that,  by 
permitting  a  slight  improvement  in  load 
factors  and  a  reduction  of  empty 
mileage,  the  proposed  rules  are  expected 
to  induce  a  modest  reduction  in  energy 
consumption. 

Three  factors  figure  significantly  in 
our  consideration  of  the  environmental 
implications  of  our  action.  First,  as 
noted  above,  these  rules  are  essentially 
procedural  and  are  intended  to 


implement  a  Congressional  directive 
that  we  are  to  establish  procedures  to 
allow  carriers  to  eliminate  certain 
restrictions  and  to  broaden  unduly 
narrow  authority.  Second,  the 
Congressional  mandate  resulted  to  a 
large  extent  from  finding  that  many 
restrictions  imposed  by  the  Commission 
in  the  past  often  result  in  operational 
inefficiencies  and  wasted  fuel.*^  Third, 
these  regulations  provide  for  the  proper 
consideration  of  environmental  and 
energy  issues  in  individual  restriction 
removal  applications.  These  issues  can 
be  raised  by  the  parties  to  a  proceeding 
or  by  the  Commission  on  its  own 
initiative. 

We  cannot  agree  with  the  MCLA's 
contention  that  the  Commission's 
regulations  specifically  mandate 
publication  of  environmental  and  energy 
statements  in  a  notice  of  proposed 
rulemaking.  We  are  convinced  that  our 
consideration  of  environmental  and 
energy  implications  of  the  regulations 
being  adopted  is  in  full  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  the  Energy  Policy  and 
Conservation  Act,  and  the  Commission's 
regulations  implementing  these  Acts  [49 
C.F.R.  Parts  1108  and  1106). 

Alternative  Procedures 

In  establishing  these  regulations  for 
the  elimination  of  restrictions,  we 
emphasize  that  carriers  continue  to  have 
available  the  conventional  application 
procedures  authorized  in  Ex  Parte  55 
(Sub-No.  43).  The  statutory  deadline  for 
Commission  decisions  with  respect  to 
those  applications  is  only  180  days  and. 
in  fact,  the  Commission  is  processing 
unopposed  applications  in 
approximately  90  days,  and  opposed 
applications  in  less  than  the  statutory 
180  days.  As  a  consequence,  applicants 
can  receive  prompt  attention  to  their 
applications  even  in  cases  which  do  not 
qualify  under  the  special  provisions 
applicable  to  restriction  removal. 
Indeed,  in  close  cases,  we  encourage 
applicants  to  proceed  under  the 
conventional  certification  procedures 
rather  than  litigate  the  metes  and 
bounds  of  our  restriction  removal 
regulations. 

Adoption  of  Rules 

Accordingly,  we  adopt  the  rules  set 
forth  in  the  Appendices  below. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321  and  10922(h) 
and  5  U.S.C.  553. 

By  the  Commission,  ChHirman  Gaskins, 
Vice  Chairman  Cresham.  Commissioners 
Clapp.  Tranlum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  dissenting  in  part  and 


"  Final  report  of  D.O.T.  entitled  "Pottiitial  Fuel 
Conservation  From  Regulatory  Reform  of  the 
Trucking  Industry"  (July  1980), 


^'  (louse  Report,  supra,  at  6. 


concurring  in  part,  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date, 
James  H,  Bayne, 
Acting  Secretary. 

Appendix  A — ^Revisions  to  the  Code  of 
Federal  Regulations,  Title  49 

Part  1002— FEES 

(1)  49  CFR  1002  is  revised  by  adding 
49  CFR  1002.2(d)(9)  as  follows: 

§  1002.2    Filing  fees. 

***** 

(d)  •  •  •  .  ^ 

(9)  An  application  to  remove  a  restiiction  or  broaden 
unduly  narro*  authonty  under  49  CFR  Part  1137 $350 

(2)  49  CFR  Part  1137  is  added  to  Title 
49  as  follows: 

PART  1 137— REMOVAL  OF 
RESTRICTIONS  FROM  AUTHORITIES 
OF  MOTOR  CARRIERS  OF  PROPERTY 

Subpart  A — General 

Sec. 

1137.1  Purpose. 

1137.2  Applicability  of  Rules. 

1137.3  Definitions. 

Subpart  B— Procedures 

1137.10  Form  and  Content  of  Application. 

1137.11  Notice. 

1137.12  Participation  of  Interested  Persons. 

1137.13  Furnishing  a  Copy  of  the 
Application  Package  to  Interested 
Persons. 

1137.14  Disposition  of  the  Application, 

1137.15  Compliance, 

Subpart  C— Guidelines  for  Determining 
Application 

1137.20  Scope  of  this  Subpart. 

1137.21  Commodity  descriptions, 

1137.22  Intermediate  point  service. 

1137.23  Round-trip  service. 

1137.24  Territorial  authority. 

1137.25  Miscellaneous  restrictions. 

1137.26  Contract  carriers, 

1137.27  Limited  term  authority. 

1137.28  Availability  of  other  application 
procedures. 

1137.29  Impact  of  restrictions  removal. 

Authority:  49  U.S.C.  10321  and  10922[h};  5 
U.S,C,  553. 

Subpart  A— General 

§1137.1    Purpose. 

These  regulations  govern  applications 
filed  by  motor  carriers  of  property 
seeking  to  remove  operating  restrictions 
from  their  certificates  or  permits  in 
order  to: 

(a)  Broaden  reasonably  the  categories 
of  property  authorized  by  the  carrier's 
certificate  or  permit; 

(b)  Authorize  transportation  service  to 
intermediate  points  on  the  carrier's 
routes;  - 


(c)  Provide  round-trip  authority  where 
only  one-way  authority  exists; 

(d)  Eliminate  unreasonable  or 
excessively  narrow  territorial 
limitations;  or 

(e)  Eliminate  any  other  restriction  that 
the  Commission  deems  to  be  wasteful  of 
fuel,  inefficient,  or  contrary  to  the  public 
interest. 

These  regulations  implement  of  49 
U.S.C.  10922(h)(1)(B)  and  10922(h)(2). 

§1137.2    Applicability  of  rules. 

Applications  may  be  filed  under  these 
rules  to  remove  restrictions  or  to 
broaden  authority  in  certificates  and 
permits  issued  pursuant  to  applications 
filed  before  December  28, 1980. 

§1137.3    Definitions. 

(a)  County. — "County"  means  (1)  a 
county  in  any  State,  a  judicial  district  in 
Alaska,  and  a  parish  in  Louisiana  and 
(2)  a  city,  town,  or  village  in  any  State 
which  is  not  administratively  part  of  a 
county.  New  York,  NY,  and  Washington. 
D.C,  and  their  commercial  zones  as 
defined  by  the  Commission. 

(b)  SrCC— "STCC"  means  the 
Standard  Transportation  Commodity 
Code  Tariff  currently  on  file  with  the 
Commission  at  any  given  time. 

Subpart  B— Procedures 

§1137.10    Form  and  content  of  application. 

(a)  Form  and  filing  requirements. — No 
application  form  is  prescribed  for  filing 
applications  under  these  rules. 
Applicants  shall  submit  an  original  and 
one  copy  of  their  applications  to  the 
Secretary,  Interstate  Commerce 
Commission,  Washington.  D.C.  20423. 
Applicants  shall  also  file  a  copy  of  the 
complete  application  in  the  regional 
office  of  the  Commission  for  the  region 
in  which  they  are  domiciled. 
Applications  shall  be  typewritten  cr 
printed  on  paper  measuring 
approximately  BVx  by  11  inches,  with  a 

1 V2  inch  left-hand  margin.  Only  the 
original  need  be  signed.  A  check  or 
money  order  payable  to  the  Interstate 
Commerce  Commission  covering  the 
applicable  filing  fee  must  accompany 
the  application.  The  envelope  containing 
the  application  and  check  shall  be 
cleariy  marked  "RESTRICTION 
REMOVAL  APPLICATION".  Also  each 
application  shall  be  clearly  marked,  in 
the  upper  right-hand  comer  of  the  top 
page:  "RESTRICTION  REMOVAL". 

(b)  Information  which  shall 
accompany  the  application. — ^The 
application  shall  contain  the  following 
information,  in  the  same  order  as  set 
forth  below: 

(1)  The  exact  name  and  address  of  the 
applicant  and  the  docket  number 
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assigned  by  the  Commission  to  the 
applicant's  authorities. 

(2)  The  name,  address,  and  telephone 
number  of  applicant's  representative, 

(3)  A  copy  of  the  certificate  or  permit 
from  which  applicant  seeks  to  have 
restrictions  removed  or  which  it 
proposes  be  broadened, 

(4)  A  proposed  draft  of  the  certificate 
or  permit  (commodity  and  territorial 
descriptions)  with  the  restrictions 
removed  or  the  authority  broadened  as 
proposed,  together  with  sufficient 
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(2)  Potential  cost  savings  and 
improved  efficiency; 

(3)  The  provisions  of  the 
transportation  policy  set  forth  in  49 
U.S.C,  10101(a);  or 

(4)  The  provision  and  maintenance  of 
service  to  small  and  rural  communities 
and  small  shippers. 

(d)  Related  restriction  removal. — 
Applicants  are  expected  to  combine 
reasonably  related  restriction  removal 
requests  or  requests  for  broadening  of 
authority  in  a  single  application.  Two 
categories  of  requests  are  generally 


through  which  the  operations  described 
in  the  application  would  be  performed 
upon  their  written  request.  Applicant 
shall  make  copies  of  the  application 
available  for  public  inspection  at  its 
principal  place  of  business  and  at  the 
office  of  its  representative  if  at  a 
different  location.  A  copy  of  the 
application  is  also  available  for 
inspection  at  the  ICC,  Washington,  D.C, 
Office  of  the  Secretary. 

§1137.12    Participation  of  Interested 
persons. 


final  action  of  the  Commission.  Review 
of  such  an  action  on  appeal  is 
discretionary  and  is  governed  by  the 
Commission's  appeal  regulations  at  49 
CFR  1100.98.  Any  party  seeking  review 
should  specify  the  "extraordinary 
circumstances"  involved  in  the 
proceeding  to  enable  the  Commission  to 
extend  the  deadline  for  final 
Commission  action  an  additional  90 
days. 

§  1 1 37. 1 5    Compliance. 

A  reformed  certificate  or  permit  will 


limited  class  of  commodities,  except  as 
indicated  in  subsection  (c)  of  this 
section.  Commodity  classes  which  carry 
designations  of  three  digits  or  more  in 
the  Standard  Transportation  Commodity 
Code  are  normally  considered  unduly 
narrow.  Use  of  these  procedures  is 
normally  appropriate  for  applications 
which  seek — 

(1)  to.  expend  such  a  commodity 
authorization  to  the  two-digit  STCC 
level; 

(2)  to  replace  such  an  authorization 
with  a  commodity  description  contained 


§1137.24    Territorial  authority. 

(a)  Less  than  county-wide  authority. — 
Except  as  indicated  in  paragraph  (b)  of 
this  section,  authorizations  to  serve  a 
territory  less  extensive  than  a  county 
(including  authorizations  to  serve 
named  facilities  or  limited  in  a  similar 
manner)  are  considered  excessively 
narrow.  Use  of  these  procedures  is 
normally  appropriate  for  applications 
seeking  the  expansion  of  territorial 
authority  to  include  all  points  in  the 
county  in  which  the  authorized  service 
point  (including  any  portion  of  the 
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assigned  by  the  Commission  to  the 
apphcant's  authorities. 

(2)  The  name,  address,  and  telephone 
number  of  applicant's  representative. 

(3)  A  copy  of  the  certificate  or  permit 
from  which  applicant  seeks  to  have 
restrictions  removed  or  which  it 
proposes  be  broadened. 

(4)  A  proposed  draft  of  the  certificate 
or  permit  (commodity  and  territorial 
descriptions]  with  the  restrictions 
removed  or  the  authority  broadened  as 
proposed,  together  with  sufficient 
information  for  the  Commission  to 
determine  readily  the  precise  portions  of 
the  existing  authority  which  applicant 
proposes  be  modified.  The  redrafted 
certificate  or  permit  shall  be  in  the  same 
format  as  the  original  so  that,  if  the 
application  is  granted,  it  can  be  issued 
promptly  without  further  redrafting  by 
the  Commission. 

(5)  In  the  case  of  an  application  to 
remove  a  restriction  of  a  type  found  by 
the  Commission  to  be  inappropriate  (see 
§  1137.25(7)  of  this  part),  a  reference  to 
the  Commission  decision  in  which  an 
identical  or  substantially  similar 
restriction  was  found  inappropriate. 

(6)  A  caption  summary  (an  original 
and  one  copy)  of  the  modifications 
proposed,  suitable  for  publication  in  the 
Federal  Register.  The  caption  summary 
shall  include  an  accurate  summary  of 
the  restrictions  applicant  seeks 
removed,  the  authority  applicant  seeks 
broadened  under  these  rules,  or  the 
authority  the  applicant  would  hold  if  its 
application  were  granted.  It  shall  also 
include  the  authority  (including  specific 
sub  numbers}  which  would  be 
superseded  by  a  grant  of  the 
application.  For  example,  a  caption 
summary  could  state  that,  "The 
application  seeks  to  modify  Sub-Nos.  1- 
10,  by  broadening  the  commodity 
description  in  the  authorities  from 
liquid  chemicals  to  chemicals  or  allied 
products;  by  replacing  the  plantsite 
restrictions  in  the  authorities  with 
county-wide  authority  in  X,  Y,  and  Z 
Counties,  IL;  and  by  eliminating  the  in 
bulk  restriction  in  all  of  the  named 
authorities.  The  caption  summary  shall 
be  double-spaced  on  plain  white  paper 
(no  letter  heads).  Each  summary  will  be 
checked  by  Commission  staff  for  its 
accuracy  and  failure  to  describe 
accurately  the  changes  applicant  seeks 
may  result  in  a  rejection  of  the 
application. 

(c)  Information  that  shall  accompany 
the  application. — The  application  shall 
include  a  statement  describing  the  effect 
of  the  proposal  upon  one  or  more  of  the 
following  factors: 

(1)  The  consumption  of  energy 
resources; 


(2)  Potential  cost  savings  and 
improved  efficiency; 

(3)  The  provisions  of  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a):  or 

(4)  The  provision  and  maintenance  of 
service  to  small  and  rural  communities 
and  small  shippers. 

(d)  Related  restriction  removal. — 
Applicants  are  expected  to  combine 
reasonably  related  restriction  removal 
requests  or  requests  for  broadening  of 
authority  in  a  single  application.  Two 
categories  of  requests  are  generally 
considered  related:  (1)  requests  related 
to  the  same  certificate  or  permit 
authority.  An  example  of  this  category 
would  be  a  carrier  which  holds  a  one- 
way certificate  and  desires  to  obtain 
backhaul  authority  as  well  as  to 
broaden  its  territorial  and  commodity 
authority  under  these  rules.  (2)  Requests 
seeking  to  remove  the  same  restriction, 
or  restrictions  having  a  similar  effect, 
from  different  authorities.  An  example 
of  this  would  be  a  carrier  which  desires 
to  remove  the  same  equipment 
restriction  from  a  number  of  certificates 
under  these  rules.  In  applications 
combining  requests  as  described  above, 
each  request  shall  be  clearly  marked 
and  segregated,  and  each  request  shall 
comply  with  the  requirements  set  forth 
in  §  1137.10(b)  (3),  (4).  (5),  and  (6). 
Failure  to  comply  will  result  in  a 
rejection  of  the  application.  Carriers  are 
free  to  file  consolidated  applications 
which  do  not  fit  into  the  two  categories 
described  above. 

(e)  Incomplete  applications. — Due  to 
the  time  limits  imposed  by  49  U.S.C. 
10922(h)(2),  the  Commission  cannot 
await  the  supplementing  of  incomplete 
applications  or  make  extensive 
revisions  to  draft  Federal  Register 
captions.  The  failure  to  submit  a 
complete  application  or  to  include  a 
proper  caption  summary  will  result  in 
rejection  of  the  application. 

(f)  Repeat  applications. — A  certificate 
or  permit  can  be  reformed  under  these 
rules  more  than  one  time.  However,  a 
restrictions  removal  application  shall 
not  be  filed  before  a  preceding 
application  to  reform  the  same  authority 
has  been  processed  by  the  Commission. 

§1137.11     Notice. 

Notice  to  the  public  of  the  filing  of  an 
application  under  these  rules  will  be 
given  by  the  Commission  through 
publication  of  a  caption  summary  in  the 
Federal  Register.  Applicant  shall  deliver 
(by  mail  or  in  person)  a  copy  of  the 
caption  summary  to  the  State 
transportation  board  or  official  of 
applicant's  domicile.  Applicant  shall 
mail  a  copy  of  the  application  to  this 
State  board  or  official  or  any  State 


through  which  the  operations  described 
in  the  application  would  be  performed 
upon  their  written  request.  Applicant 
shall  make  copies  of  the  application 
available  for  public  inspection  at  its 
principal  place  of  business  and  at  the 
office  of  its  representative  if  at  a 
different  location.  A  copy  of  the 
application  is  also  available  for 
inspection  at  the  ICC,  Washington,  D.C., 
Office  of  the  Secretary. 

§1137.12    Participation  of  interested 
persons. 

Any  interested  person  may  comment 
on  the  applicant's  proposal.  Comments 
(an  original  and  one  copy)  shall  be  filed 
with  the  Commission  within  25  days  of 
the  date  of  publication  of  notice  of  the 
application  in  the  Federal  Register.  The 
envelope  containing  the  comment  and 
the  comments  shall  be  clearly  marked 
"RESTRICTION  REMOVAL 
COMMENTS."  Comments  shall  be 
directed  to  either  (1)  the  merits  of  the 
particular  proposal,  or  (2)  whether  the 
proposal  should  properly  be  considered 
under  these  rules. 

§  1 1 37. 1 3    Furnishing  a  copy  of  the 
application  package  to  interested  persons. 

Applicant's  representative  is  required 
to  furnish  a  copy  of  the  application 
package  to  interested  persons  after 
publication.  The  request  must  be  in 
writing  and  must  contain  a  check  or 
money  order  for  $10,  payable  to 
applicant's  representative.  Applicant's 
representative  need  not  supply  copies  to 
any  person  not  sending  the  appropriate 
payment.  Applicant  is  required  to  mail 
the  copy  within  5  days  of  receipt  of  the 
request.  Non-compliance  with  this 
section  by  applicant  may  result  in 
dismissal  of  the  application. 

§  1 1 37. 1 4    Disposition  of  the  application. 

(a)  Basis  for  determining  the 
application. — Except  in  extraordinary 
circumstances,  applications  will  be 
determined  solely  on  the  basis  of  the 
application  itself  and  any  comments  that 
are  received.  There  will  be  neither  oral 
hearings  nor  the  opportunity  for  the 
submission  of  evidence  under  modified 
procedure. 

(b)  The  Commissions's  decision. — 
Applications  will  be  published  in  the 
Federal  Register  in  the  form  of  tentative 
decisions  granting  the  authority 
requested.  If  no  comments  are  filed,  the 
application  will  stand  granted  at  the 
conclusion  of  the  25-day  comment 
period,  unless  the  Commission,  prior  to 
that  time,  stays  the  effectiveness  of  the 
tenta  ti  ve^decision. 

(c)  Administrative  finality  and 
appeals. — A  decision  disposing  of  an 
application  subject  to  these  rules  is  a 


final  action  of  the  Commission.  Review 
of  such  an  action  on  appeal  is 
discretionary  and  is  governed  by  the 
Commission's  appeal  regulations  at  49 
CFR  1100.98.  Any  party  seeking  review 
should  specify  the  "extraordinary 
circumstances"  involved  in  the 
proceeding  to  enable  the  Commission  to 
extend  the  deadline  for  final 
Commission  action  an  additional  90 
days. 

§1137.15    Compliance. 

A  reformed  certificate  or  permit  will 
be  issued  upon  a  grant  of  an  application. 
Prior  to  beginning  operations  under  the 
newly  issued  authority,  compliance 
must  be  made  with  the  following 
statutory  and  regulatory  requirements: 
(a)  for  motor  common  carriers — 49  CFR 
1043, 1044,  and  1310,  and  (b)  for  motor 
contract  carriers — 49  CFR  1043, 1044, 
and  1310. 

Subpart  C— Guidelines  for  Determining 
Applications 

§  1 137.20    Scope  of  this  subpart 

This  subpart  contains  guidelines 
designed  to  assist  applicants  in  filing 
applications  for  the  removal  of  operating 
restrictions.  The  guidelines  indicate 
certain  types  of  restrictions  or  operating 
limitations  in  operating  authorities 
which  the  Commission  considers,  under 
normal  circumstances,  to  be  excessively 
narrow,  wasteful  of  fuel,  inefficient,  or 
contrary  to  the  public  interest.  They 
suggest  ways  in  which  some  such 
restrictions  might  reasonably  be 
eliminated  or  in  which  limited 
authorities  might  be  broadened.  The 
guidelines  are  not  intended  to  constitute 
a  prejudgment  of  any  individual 
application. 

§1137.21    Commodity  descriptions. 

(a)  General  commodities  carriers. — 
Where  a  carrier  is  authorized  to 
transport  general  commodities, 
restrictions  having  the  effect  of 
precluding  the  transportation  of  classes 
A  and  B  explosives  are  not  considered 
unduly  restrictive  and  are  not  normally 
subject  to  removal  under  these 
procedures.  Other  restrictions  on  the 
commodities  which  a  general 
commodities  carrier  may  transport  are 
considered  unduly  restrictive  and  may 
normally  be  removed  under  these 
procedures. 

(b)  Named  commodities  or  limited 
classes  of  commodities. — Where  a 
carrier  is  authorized  to  transport  one  or 
more  named  commodities,  the  authority 
is  considered  unduly  restrictive  and  may 
normally  be  broadened  under  these 
procedures.  The  same  is  true  where  a 
carrier  is  authorized  to  transport  a 


limited  class  of  commodities,  except  as 
indicated  in  subsection  (c)  of  this 
section.  Commodity  classes  which  carry 
designations  of  three  digits  or  more  in 
the  Standard  Transportation  Commodity 
Code  are  normally  considered  unduly 
narrow.  Use  of  these  procedures  is 
normally  appropriate  for  applications 
which  seek — 

(1)  to.  expend  such  a  commodity 
authorization  to  the  two-digit  STCC 
level; 

(2)  to  replace  such  an  authorization 
with  a  commodity  description  contained 
in  Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  (1952)  and 
766  (19v'53);  or, 

(3)  to  replace  such  an  authorization 
with  a  broader  class  description 
generally  accepted  by  the  Commission, 
such  as  commodities  in  bulk, 
commodities  which  because  of  their  size 
or  weight  require  special  equipment,  or 
oilfield  commodities  as  described  in 
Mercer  Extension-Oilfield  Commodities, 
74  M.C.C.  459  (1946). 

(c)  Commodities  dealt  in  by  a 
particular  business. — Where  a  carrier  is 
authorized  to  transport  "such 
commodities  as  are  dealt  in  by"  a 
particular  industry,  such  as  mail  order 
houses  or  retail  grocery  stores,  the 
authority  is  not  considered  excessively 
narrow,  and  applications  for 
modification  should  not  normally  be 
filed  under  these  procedures. 

§  1 137.22    Intermediate  point  service. 

Certificates  which  authorize  regular- 
route  service  and  preclude  service  at 
intermediate  points  on  the  carrier's 
service  routes,  either  by  way  of  a 
specific  restriction  against  performing 
such  service  or  by  virtue  of  the  fact  that 
they  allow  service  at  certain 
intermediate  points  but  fail  to  name 
other  points,  are  considered 
unreasonably  restrictive.  Use  of  these 
procedures  is  appropriate  for  seeking 
removal  of  any  restriction  or  operating 
condition  which  inhibits  service  at 
intermediate  points  on  a  regular-route 
carrier's  service  route. 

§  1137.23    Round-trip  service. 

Certificates  or  permits  which 
authorize  service  in  one  direction  only 
are  considered  unduly  restrictive.  Use  of 
these  procedures  is  appropriate  for 
applications  which  seek  return 
movement  authority  limited  to  the  same 
commodities  the  carrier  is  authorized  to 
transport  on  the  outbound  trip  or 
applications  which  seek  to  expand  the 
round-trip  authority  in  a  manner 
described  in  §  1137.21.  Implied  in  the 
round-trip  commodity  description  is 
materials,  equipment,  and  supplies  in 
both  directions. 


§  1 1 37.24    Territorial  authority. 

(a)  Less  than  county-wide  authority. — 
Except  as  indicated  in  paragraph  (b)  of 
this  section,  authorizations  to  serve  a 
territory  less  extensive  than  a  county 
(including  authorizations  to  serve 
named  facilities  or  limited  in  a  similar 
manner)  are  considered  excessively 
narrow.  Use  of  these  procedures  is 
normally  appropriate  for  applications 
seeking  the  expansion  of  territorial 
authority  to  include  all  points  in  the 
county  in  which  the  authorized  service 
point  (including  any  portion  of  the 
commercial  zone  of  an  authorized  point) 
or  other  limited  service  area  is  located. 
Where  an  authorized  service  point  is 
located  within  a  given  city  as  well  as  a 
county,  an  applicant  can  seek  expansion 
of  authority  to  the  city  (which  includes 
implied  authority  of  points  in  its 
commercial  zone).  Use  of  these 
procedures  is  also  normally  appropriate 
for  applications  to  remove  restrictions 
which  preclude  service  at  points  or 
areas  smaller  than  a  county. 

(b)  Service  at  facilities  not  precisely 
located. — Where  a  carrier  has  authority 
to  serve  a  broad  territory  limited  to 
service  at  the  facilities  of  a  specified 
person,  company,  or  type  of  business, 
and  where  the  precise  location  of  the 
facilities,  by  reference  to  a  city,  county, 
or  the  like,  is  not  apparent  from  the 
certificate  or  permit,  the  limitations  are 
not  considered  excessively  narrow,  and 
applications  for  modification  should  not 
normally  be  filed  under  these 
procedures.  These  procedures  can, 
however,  be  used  to  expand  authority 
limited  to  a  particular  business'  facilities 
at  named  points. 

§  1137.25    Miscellaneous  restrictions. 

Use  of  these  procedures  arp  normally 
appropriate  for  applications  seeking  the 
removal  of  the  following  types  of 
restrictions,  which  the  Commission 
considers  to  be  contrary  to  the  public 
interest. 

(a)  Restrictions  which  require  or 
preclude  the  use  of  a  specific  type  of 
equipment,  such  as  "in  tank  vehicles"  or 
"except  in  dump  or  hopper  type 
equipment." 

(b)  Restrictions  which  have  the  effect 
of  preventing  a  common  carrier  from 
participating  in  joint-line  service  with 
another  carrier  or  from  handling  traffic 
having  prior  or  subsequent  movement 
by  any  mode  of  transportation  or  type  of 
carrier. 

(c)  Restrictions  which  impose  size  or 
weight  limitations,  or  both.  This  does 
not  include  restrictions  relating  to 
shipments  weighing  100  pounds  or  less 
under  certificates  granted  under  the  so- 
called  "fitness  only"  procedures  in  49 
U.S.C.  10922(b)(4)(D). 


A 


86760    Federal  Register  /  Vol.  45.  No.  252  /  Wednesday,  December  31.  1980  /  Rules  and  Regulations 


(d)  Restrictions  which  specify 
Canadian  and  Mexican  destinations  or 
origins  to  be  served,  or  designate 
specific  port  of  entry  points  which  must 
be  used. 

(e)  Restrictions  which  limit  the 
movements  of  a  common  carrier  to 


modification  of  authorities  designated  in 
this  subpart  as  unduly  restrictive, 
unreasonable,  excessively  narrow,  or 
contrary  to  the  public  interest  will 
reduce  the  consumption  of  energy 
resources,  will  offer  potential  cost     • 
savings  and  improved  efficiency,  will  be 


carry  the  commodity  bound  for  the 
intermediate  point.  These  and  other 
restrictions  have  contributed  to 
depressed  load  factors  which  tend  to 
increase  vehicle  miles  and  to  reduce 
energy-consumption. 

Fnvirnnmpntnl  Imnonts 
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Statement  of  Energy  Impact 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 

The  rules  proposed  in  Ex  Parte  No. 
MC-142  (Sub-No.  1)  would  permit  motor 


length.  It  is  unnecessary  here  to  expand 
.on  that  discussion.  Our  final  rules  are 
based  on  the  comments  received. 

In  addition  to  procedural  issues,  the 
comments  raise  a  number  of  substantive 
questions  concerning  the  meaning  and 
impact  of  Section  9  of  the  Motor  Carrier 


fee  for  supplemental  filings.  Unless  the 
notice  carried  in  the  cab  of  the  motor 
carrier  correctly  identifies  each 
corporate  subsidiary  involved  in  CIH, 
the  notice  would  be  pointless.  Therefore, 
we  will  require  supplemental  filings 
when  the  name  of  a  corporate  member 
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(d)  Restrictions  which  specify 
Canadian  and  Mexican  destinations  or 
origins  to  be  served,  or  designate 
specific  port  of  entry  points  which  must 
be  used. 

(e)  Restrictions  which  limit  the 
movements  of  a  common  carrier  to 
transportation  performed  on  freight 
forwarder  bills  of  lading. 

(f)  Restrictions  which  limit  the 
services  an  irregular-route  carrier  can 
provide  to  traffic  moving  through  a 
named  point,  area,  or  State.  For 
example,  irregular-route  authority 
"limited  to  the  transportation  of  traffic 
moving  from,  to,  or  through  points  in  (a 
specific  State)." 

(g)  Restrictions  which  the  Commission 
has  found  to  be  inappropriate  and  has 
refused  to  impose  in  another  proceeding. 

§  1 137.26    Contract  carriers. 

Where  a  permit  of  a  contract  carrier 
limits  the  carrier's  territorial  scope  of 
service  for  a  named  shipper,  shippers,  or 
a  class  of  shipper,  such  authority  is 
considered  unduly  restrictive.  Use  of 
these  procedures  is  normally 
appropriate  for  applications  seeking  to 
broaden  the  territorial  scope  of  such 
permits.  Such  applications  can  request 
authority  to  serve  the  single-named 
shipper,  shippers,  or  class  of  shippers, 
"between  points  in  the  United  States." 
The  commodity  description  in  contract 
permits  can  be  broadened,  and 
unreasonable  restrictions  removed,  to 
the  extent  specified  in  Subpart  C  of  this 
Section. 

§1137.27    Limited  term  authority. 

Certificates  and  permits  limited  to  a 
specified  duration  ("term"  limitation] 
can  be  modified  under  these  procedures 
to  the  same  extent  as  authority  without 
a  term  hmitation.  Any  modified 
authority  approved  under  these  rules 
will  contain  the  same  limitation  as  the 
original  authority.  These  procedures 
cannot  be  used  to  remove  the  limited 
term  condition  from  existing  authority. 

§  1 137.28    Availability  of  other  application 
procedures. 

The  provisions  of  this  subpart  which 
describe  as  inappropriate  the  use  of 
these  procedures  for  applications 
seeking  the  elimination  of  certain  types 
of  restrictions  or  the  modification  of 
certain  types  of  limited  authorities 
should  not  be  consulted  as  discouraging 
the  filing  of  applications  seeking  such 
relief  pursuant  to  the  Commission's 
normal  application  procedures  under  49 
U.S.C.  10922(b)  and  10923(b). 

§  1 137.29    impact  of  restrictions  removal. 

The  Commission  has  found  that, 
under  normal  circumstances,  the 
elimination  of  restrictions  or  the 


modification  of  authorities  designated  in 
this  subpart  as  unduly  restrictive, 
unreasonable,  excessively  narrow,  or 
contrary  to  the  public  interest  will 
reduce  the  consumption  of  energy 
resources,  will  offer  potential  cost     • 
savings  and  improved  efficiency,  will  be 
consistent  with  the  provisions  of  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  and  will  assist  in 
providing  and  maintaining  service  to 
small  and  rural  communities  and  small 
shippers. 

Note. — Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regiilations. 

Appendix  B — Environmental 
Assessment;  Removal  of  Restrictions 
From  Authorities  of  Motor  Carriers  of 
Property 

(Ex  Parte  No.  MC-142  (Sub-No.  1)) 

Summary  and  Conclusion 

The  establishment  of  procedures  to 
expedite  removal  of  operating 
restrictions,  as  proposed  in  Ex  Parte  No. 
MC-142  (Sub-No.  1),  would  slightly 
improve  on  a  nationwide  basis,  energy 
efficiency  and  public  safety,  and  reduce 
air  and  noise  pollution.  Although  not 
deemed  significant  in  the  context  of  the 
National  Environmental  Pjolicy  Act,  the 
enhancement  of  energy  efficiency  and 
environmental  quality  comport  with 
established  national  objectives. 

; .  0    Description  of  the  Proposed  A  ction 

The  rules  proposed  in  Ex  Parte  No. 
MC-142  (Sub-No.  1)  would  establish  a 
framework  for  expediting  applications 
to  remove  excessively  narrow  operating 
restrictions  in  individual  carriers' 
operating  authorities.  Among  the 
restrictions  which  could  be  relaxed  or 
removed  under  the  proposed  rules  are 
commodity  restrictions,  backhaul 
restrictions,  intermediate  point 
restrictions,  territorial  restrictions,  and 
restrictions  on  the  classes  of  shippers 
which  can  be  served. 

The  restrictions  which  could  be 
removed  under  the  proposed  rules 
historically  may  have  inhibited  carrier 
efforts  to  attain  maximum  operating 
efficiency.  A  motor  carrier  hauling  goods 
from  point  A  to  point  B  cannot  pick  up 
an  available  return  load  at  point  B 
bound  for  point  A  unless  the  carrier  has 
authority  to  carry  the  commodity  and 
unless  the  carrier  has  bidirectional 
operating  authonty  between  points  A 
and  B.  A  motor  carrier  operating 
between  points  C  and  D  cannot  fill  up  a 
partial  load  with  a  shipment  bound  for 
an  intermediate  point  unless  the  carrier 
has  authority  to  serve  the  intermediate 
point  and  unless  the  carrier  has 
authority  to  serve  the  intermediate  point 
and  unless  the  carrier  has  authority  to 


carry  the  commodity  bound  for  the 
intermediate  point.  These  and  other 
restrictions  have  contributed  to 
depressed  load  factors  which  tend  to 
increase  vehicle  miles  and  to  reduce 
energy-consumption. 

Environmental  Impacts 

The  environmental  impacts  (including 
energy  consumptien)  of  the  proposed 
rules  should  be  slightly  beneficial. 
Information  obtained  by  the  ICC  during 
1976  in  the  Empty /Loaded  survey 
suggests  that  a  small  fraction  of  trucks 
are  forced  to  travel  empty  or  partially 
empty  because  the  ICC  operating 
restrictions.  Of  the  3032  empty  trucks  in 
the  survey  sample,  only  16  were  empty 
because  they  lacked  ICC  operating 
authority.'  Of  the  2007  partially  empty 
trucks  in  the  survey  sample,  none  was 
partially  empty  because  they  lacked  ICC 
operating  authority.  Based  on  the  survey 
results,  it  is  not  expected  that  any  major 
savings  in  vehicle  mileage  or 
improvements  in  load  factors  will  result 
from  the  proposed  rules.  The  minor 
reduction  in  vehicle  mileage  and 
improvement  in  load  factors  resulting 
from  the  proposed  rules  will,  on  a 
nationwide  basis,  slightly  reduce  energy 
consumption,  roadway  accidents,  air 
pollution,  and  noise  pollution. 

The  issues  considered  in  this 
document  were  also  the  subject  of  a 
recently  completed  report  entitled 
"Consequences  of  Motor  Carrier 
Deregulation  on  Fuel  Efficiency" 
prepared  by  Thomas  Corsi  and  Merrill 
Roberts  for  the  ICC  Office  of  Policy  and 
Analysis.  There  it  was  determined  that 
restrictions  on  motor  carrier  operating 
authorities  artificially  and  uru-easonably 
contributed  to  motor  carrier  energy 
inefficiency.  It  was  suggested  that 
removal  of  such  restrictions,  in  the  long 
run,  would  enhance  energy  efficiency 
within  the  motor  carrier  industry.  The 
report  of  Corsi  and  Roberts  was  based 
to  a  large  extent  on  studies  by  others  on 
this  and  related  topics.* 


'  It  should  be  noted,  however,  that  1.184  of  the 
empty  trucks  were  on  their  way  to  pick  up  another 
load.  It  is  possible  that  a  portion  of  these  drivers 
could  have  obtained  another  load  closer  to  the 
previous  destination  had  ICC  authority  been 
available.  See  Bureau  of  Economics,  Interstate 
Conimerce  Commission,  Empty/Loaded  Truck 
Miles  on  Interstate  Highways  in  1976,  Washingloru 
D.C.,  April,  1977. 

^  See  e.g.,  Stephen  Sobotka  and  Thomas 
Domeneich,  "Traffic  Diversion  and  Energy  Use 
Implications;  Another  View,"  in  Paul  W.  MacAvoy 
and  John  W.  Snow  (eds.)  Regulation  of  Entry  and 
Pricing  in  Truck  Transportation,  American 
Enterprise  Institute,  1977,  p,  198;  Drake  Sheahan/ 
Stewart  Dougall.  Inc.,  Evaluation  of  Potential 
Changes  to  Federal  Economic  Regulations 
Governing  Private  Carriage,  U.S.  Department  of 
Transportation,  Washington,  D.C.,  December  6, 
1974;  and  Roland  K.  Kolins,  "The  Regulatory 
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Statement  of  Energy  Impact 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Property 

The  rules  proposed  in  Ex  Parte  No. 
MC-142  (Sub-No.  1)  would  permit  motor 
carriers  of  property  to  amend  or 
eliminate  operating  restrictions  which 
have  impeded  operational  efficiency.  By 
permitting  a  slight  improvement  in  load 
factors  and  a  reduction  in  empty 
mileage,  the  proposed  rules  will  induce 
a  modest  reduction  in  energy 
consumption. 

|FK  Due,  80-40512  FiIpH  ].!-.in-80:  H4i   .^- | 
BILLING  CODE  7035-01-M 

49CFR  1002  and  1136 

[Ex  Parte  No.  MC-122  (Sub-No.  1)] 

Implementation  of  Intercorporate 
Hauling  Reform  Legislation 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  final  rules. 

summary:  Interim  rules  were  adopted  in 
this  proceeding  at  45  PR  4.'5526-28  on 
j'jiy  3,  1980,  to  implement  49  U.S.C. 
10jJ4(b)  notice  conditions.  The  interim 
rules  implemented  legislation  v.hiLih 
allows  related  but  separately 
incorporated  members  of  the  sdme 
corporate  family  to  provide 
transportation  service  to  each  other 
without  obtaining  a  license  from  the 
commission,  subject  to  certain 
conditions  and  limitations.  Experience 
with  these  rules  indicates  that  several 
adjustments  are  needed  to  enable  more 
efficient  processing  of  notices,  or  to 
lessen  the  burdens  of  compliance.  As 
modified,  the  interim  rul^s  are  adopted 
as  final  .'•egulations  for  filling  of  notices 
of  intent  to  engage  in  Compensated 
Intercorporate  Hauling  (CiH)  operations. 
EFFECTIVE  DATE:  January  30.  1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  B.  Werner,  f2'J2)  275-798",  or 
Kathleen  King,  (202)  275-09.S6. 
SUPPLEMENTARY  INFORMATION:  Our 
notice  of  interim  rules  sets  out  the 
background  for  this  proceeding  at  some 
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length.  It  is  unnecessary  here  to  expand 
.on  that  discussion.  Our  final  rules  are 
based  on  the  comments  received. 

In  addition  to  procedural  issues,  the 
comments  raise  a  number  of  substantive 
questions  concerning  the  meaning  and 
impact  of  Section  9  of  the  Motor  Carrier 
Act  of  1980  (Pub.  L.  96-296,  93  Stat.  798- 
99).  We  note  in  this  regard  that 
compensated  intercorporate  hauling 
(CIH)  is  specifically  exempted  from 
Commission  regulation.  Thus,  we  must 
exercise  caution  to  avoid  actions  having 
the  effects  of  prescribing  the  mechanics 
of  CiH  service.  Where  no  substantial 
controversial  questions  are  involved, 
they  will  be  addressed  in  this  notice. 
Others,  as  more  fully  described  below, 
which  may  be  more  controversial, 
warrant  separate  consideration. 

We  will  first  consider  issues  relating 
to  the  operation  and  effectiveness  of  the 
interim  rules,  identifying  changes  which 
have  been  shown  necessary.  Next,  we 
will  address  various  substantive 
questions.  Finally,  we  will  resolve 
various  incidental  matters. 

I.  Procedural  Matters 

Issues  w'ill  be  considered  in  relation 
to  the  volume  of  comments  received, 
beginning  with  those  receiving  the 
greatest  attention. 

.4.  Filing  Fees 

Various  comments  contend  either  that 
we  lack  authority  to  impose  such  a 
requirement,  or  that  the  amount  of  S150 
is  excessive  in  light  of  the  minimal 
processing  involved.  Our  authority  for 
this  provision  is  31  U.S.C.  483(a) 
allowing  imposition  for  filing  fees  by 
agencies  providing, 
■"   '   '  publication  '    '   "   or  similar 
thing  of  value  or  utility 
peiformed,  *   *   *  or  issued  by  any 
Federal  agency  *   *   *  to  or  for  any 
pe.'-son.  '   "  ■""  Our  purpose  in  this 
regard  is  to  recover  part  of  the  dirett 
cos's  the  Government  would  otherwise 
huie  to  bear  for  the  Federal  Register 
not'!;cs  which  are  mandated  by  the  new 
statute.  It  does  not  appear  an  undue 
burden  on  enterprise  to  p^ss  through  an 
amount  approximating  our  cost.  In 
addition,  the  fee  must  necessarily 
accompany  an  original  or  updated 
notice  submitted  for  publication,  and 
rules  will  be  modified  to  clarify  the 
interim  rules  in  this  regard. 

Another  proposal  relating  to  fees  is  to 
reduce  the  charge  for  supplemental 
filings.  Other  comments  suggest  that  we 
eliminate  the  charge  for  filings  of  a 
technical  nature,  such  as  to  indicate  a 
change  of  name  of  a  member  of  a 
corporate  family.  Given  the  basis  for  the 
imposition  of  the  fee  it  would  be       * 
inappropriate  to  lower  the  amount  of  the 


fee  for  supplemental  filings.  Unless  the 
notice  carried  in  the  cab  of  the  motor 
carrier  correctly  identifies  each 
corporate  subsidiary  involved  in  CIH, 
the  notice  would  be  pointless.  Therefore, 
we  will  require  supplemental  filings 
when  the  na.me  of  a  corporate  member 
is  changed. 

There  is  another  situation  where  the 
substance  of  the  service  does  not 
change  in  such  a  way  that  a  new  notice 
should  be  necessary.  That  is  a  situation 
where  a  subsidiary  listed  as  a 
participant  in  CIH  operations  is 
absorbed  into  a  parent  corporation  and 
its  separate  corporate  identity  is 
extinguished.  The  comments  indicate 
that  this  is  a  relatively  common  practice 
in  some  corporate  structures.  While  the 
prior  notice  would  be  rendered 
inaccurate  as  to  the  scope  of  the 
corporate  family  involved,  it  would  be 
unlikely  that  the  extent  of  operations 
involved  would  change  to  an\  extent. 
We  will  eliminate  the  refiling 
requirement  in  this  case  to  reduce  the 
burden  on  the  business  community.  This 
change  is  not  contrary  to  the  intent  of 
the  legislation  to  advise  the  public  of  the 
intent  of  a  corporation  to  engage  in  CIH 
service  and  to  describe  the  relative 
scope  of  such  operations. 

It  has  also  been  suggested  that  the 
time  period  for  submitting  a  new  notice 
where  a  change  in  ownership  has 
occutred,  be  extended  to  30  days  from 
the  10  days  provided  in  the  interim 
rules.  While  we  would  expect  that  some 
delay  would  occur  in  spreading  word  of 
such  changes  through  a  far-flung 
corporate  empire,  the  10-day  rule  does 
not  appear  to  be  unreasonably  short  and 
it  will  be  retained.  Further,  CIH  carriers 
are  reminded  that  where  ownership  in  a 
subsidiary  falls  below  100  percent, 
actual  operations  under  the  exemption 
must  end  imm.ediately. 

B.  Notarization 

A  number  of  parties  ask  whether  the 
affidavit  accom.panying  a  proposed 
notice  is  to  be  notarized.  We  believe 
such  a  requirement  is  an  unnecessary 
formality  which  may  be  dispensed  with. 
Title  28  of  the  U.S.  Code  provides  in 
Section  1746,  as  follows: 

VVherev  pr  "   '   '  any  matter  is  required  or 
pt'r.-nitted  to  he  supported,  *   '   "  by  "   *   '. 
affidavit,  "   '   "  such  matter  may.  with  like 
force  and  effect,  be  supported,  evidenced, 
established,  or  proved  by  the  unsworn 
declaration,  '   "   '  or  statement,  '   '   '  of  such 
person  which  is  subscribed  by  him.  as  true 
under  penalty  of  perju.ry,  ■   '   *. 

It  is  clear  thai  the  notice  in  49  U.S.C, 
10524(b)  is  a  type  of  document  requiring 
accurate  statement  of  certain  factual 
maUers.  If  the  ownership  conditions  of 
thp  statute  are  represented  as  being 


"v 


86762    Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31.  1980  /  Rules  and  Regulations 


satisfied  when,  in  fact,  they  are  not,  a 
question  of  either  fraud  or  perjury  may 
be  present.  Under  18  U.S.C.  1001.  a 
person  guilty  of  the  former  is  subject  to 
a  fine  of  $10,000,  while  under  the  terms 
of  18  U.S.C.  1621,  the  latter  conduct 


D.  Who  Must  Prepare  Notice 

Another  question  raised  is  who  within 
a  corporation  or  corporate  family  must 
sign  the  required  affidavit  of  intent.  It 
appears  consisient  with  legislative 
intent  to  exnect  someone  in  the  caoacitv 


early  as  possible.  See  Floor  Debate  on 
S2245,  reported  in  the  Congressional 
Record— Senate  at  p.  S3596  (daily  ed. 
April  15, 1980).  Considering  the  language 
of  49  U.S.C.  10524(b)  in  light  of  the 
legislative  history,  we  believe  that  the 
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these  suggestions  and  observations  at 
this  juncture. 

II.  Substantive  Matters 

A.  Ownership  Limitations 


individual  or  partnership  is  the  owner. 
Thus,  we  see  no  prohibition  against 
operations  by  such  firms  within  the 
exemption  involved.  No  modification  of 
the  interim  rules  appears  necessary  to 

pffpffiiafp  this  nnlirv 


permits  corporate  families  to  set  up 
separate,  exempt  transportation 
subsidiaries  to  serve  the  corporate 
fam.ily,  the  question  has  arisen  whether 
a  subsidiary's  operations  must  be 
limited  onlv  to  nronrietarv  service  in 
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satisfied  when,  in  fact,  they  are  not,  a 
question  of  either  fraud  or  perjury  may 
be  present.  Under  18  U.S.C.  1001.  a 
person  guilty  of  the  former  is  subject  to 
a  fine  of  $10,000,  while  under  the  terms 
of  18  U.S.C.  1621,  the  latter  conduct 
carries  a  fine  of  $2,000.  Knowledge  of 
these  sanctions,  and  recognition  of  their 
applicability  should  ensure  accuracy  of 
reporting  far  more  than  would  an 
anachronistic  notarial  seal. 

Because  of  our  findings,  it  will  be 
necessary  to  revise  the  affidavit  format 
prescribed  in  proposed  49  CFR  1136.3  to 
conform  with  28  U.S.C.  1746.  We  will  do 
so  by  adding  a  new  section  49  CF'R 
1136.3(d)  which  will  require  the 
affirmation  of  ownership  prescribed  in 
the  preceding  subsection,  49  CFR 
1136.3(c),  to  be  accompanied  by  one  of 
the  declarations  set  out  in  28  U.S.C. 
1746.  We  note  in  this  regard  that  this 
formula  applies  to  foreign  corporations, 
as  well  as  to  domestic  firms.  Many  firms 
based  abroad  which  conduct  operdtions 
within  the  United  States  state  that 
obtaining  notarization  of  documents  in 
their  native  countries  involves 
substantial  problems  and  red  tape. 
These  provisions  should  resolve  any 
such  problems,  and  ease  compliance  by 
all  concerns  with  the  requirements  of  49 
U.S.C.  10524(b). 

C.  Addresses 

A  question  raised  in  a  number  of  the 
comments  concerns  the  requirement  that 
the  tendered  notice  include  the  address 
of  the  principal  office  of  each  of  the 
subsidiaries  within  the  corporate  family 
which  are  intended  to  engage  in  CIH 
operations.  It  has  been  pointed  out  that 
in  many  instances  a  corporation  may 
have  components  located  in  a  number  of 
places  with  no  single  one  being  an 
actual  "principal  office."  Alterna lively. 
the  subsidiaries  may  share  the 
headquarters  of  the  parent  whi:  li 
renders  duplicative  the  additional  listing 
of  all  of  the  subsidiary  addresses. 

We  believe  that,  rather  than 
attempting  to  specify  what  address 
should  be  used  in  any  given  case,  we 
should  require  identification  of  only  the 
State  of  incorporation  of  the  subsidiaries 
included  in  a  list.  This  approach  will 
reduce  the  Federal  Register  notice  and 
afford  a  means  to  contact  a  subsidiary  if 
there  is  question  of  the  bona  fides  of 
particular  CIH  operations.  We  will     ■' 
require  submission  of  the  complete 
address  of  the  parent  corporation  which 
is  responsible  for  filing  the  notice.  This 
address  should  identify  the  location  of 
the  offices  from  which  the  corporate 
family  is  managed  or  the  location  from 
which  central  or  financial  control  of  the 
parent,  if  not  of  the  various  subsidiaries, 
is  exercised. 


D.  Who  Must  Prepare  Notice 

Another  question  raised  is  who  within 
a  corporation  or  corporate  family  must 
sign  the  required  affidavit  of  intent.  It 
appears  consistent  with  legislative 
intent  to  expect  someone  in  the  capacity 
of  an  officer  of  the  filing  corporation, 
rather  than  an  employee  or 
representative  of  the  corporation,  to  be 
the  person  who  performs  this  function. 
Our  interim  rules  are  unclear  in  this 
regard  and  will  be  changed  to  state  that 
the  affidavit  must  be  executed  by  an 
officer  of  the  parent. 

E.  Record-Keeping 

Other  comments  address  our 
observation  that  the  Commission  would 
not  retain  extensive  records  of  notices 
submitted  for  publications.  The  Private 
Carrier  Conference  and  Private  Truck 
Council  of  America,  Inc.,  among  others, 
suggest  that  it  would  be  worihwhile  to 
have  some  central  repository  of  data 
indicating  the  extent  of  participation  in 
CIH  operations.  The  Office  of  Secretary 
must  retain  information  of  the  filings  it 
has  received.  Those  records  would 
appear  adequate  to  satisfy  the  interests 
of  outside  parties  expressing  concern  for 
some  record  retention.  The  public 
interest  plainly  does  not  require  us  to 
retain  extensive  records  relating  to  CIH 
operations.  To  facilitate  recordkeeping, 
our  final  rules  will  require  the 
submission  of  an  original  and  one  copy 
of  a  notice  of  intent  to  initiate  CIH 
service. 

F.  Initiation  of  Operations 

Several  parties  submitted  comments 
requesting  specific  changes  in  proposed 
Rule  49  CFR  1136.2,  "Applicability", 
which  states  that  operations  under  the 
exemption  may  be  performed  as  soon  as 
the  notice  is  filed  with  the  Commission. 
Under  Commission  Rules  (49  CFR 
1100.4(b)).  filing  is  ;iccomplished  at  the 
time  pleadings,  requests,  or  other  papers 
or  documents  are  received  at  the 
Commission.  One  position,  which  is 
specifically  espoused  by  the  ATA,  is 
thai  operations  should  not  be  allowed 
until  the  notice  is  actually  published  in 
the  Federal  Register  (which  may  not 
occut  until  a  month  after  filing). 
Alternatively,  the  Private  Carrier 
Conference  requests  a  statement  in  the 
rule  that  operations  may  begin  upon 
transmission  of  the  notice  to  the 
Commission.  This  vvould  enable 
operations  to  begin,  for  example,  upon 
placing  the  notice  in  the  mail  in 
instances  where  hand  delivery  or  other 
means  is  not  used. 

The  ATA  position  is  without  merit.  It 
is  clearly  consistent  with  legislative 
intent  to  enable  operations  to  begin  as 


early  as  possible.  See  Floor  Debate  on 
S2245,  reported  in  the  Congressional 
Record— Senate  at  p.  S3596  (daily  ed. 
April  15, 1980).  Considering  the  language 
of  49  U.S.C.  10524(b)  in  light  of  the 
legislative  history,  we  believe  that  the 
various  filing  requirements  stated  in  that 
subsection  are  not  to  be  considered 
preconditions  for  valid  CIH  operations.' 
Nor  is  there  any  indication  that  the  copy 
of  the  notice  required  to  be  carried  in 
the  cab  of  vehicles  conducting  CIH 
operations  under  49  U.S.C.  10524(b)(4) 
must  be  the  notice  published  in  the 
Federal  Register. 

Because  of  the  foregoing,  we  will 
retain  our  rule  allowing  operations  to 
begin  upon  filing  of  a  notice.  Our  interim 
rules,  however,  will  be  revised  to 
indicate  that  where  transmission  is  by 
mail,  it  is  unnecessary  to  defer  service 
until  the  notice  is  received  and 
acknowledged  by  the  Commission; 
rather,  they  may  begin  upon  placing 
such  notice  in  the  mails.  Our  final  rule  at 
49  CFR  1136.2  will  be  modified 
accordingly.  In  view  of  the  30-day 
publication  requirement  in  49  U.S.C. 
10524(b)(3),  we  will  continue  to  compute 
the  date  of  receipt  as  the  filing  date  for 
all  notices  for  purposes  of  determining 
our  internal  deadlines. 

Also  in  conjunction  with  the 
technicalities  of  notice  preparation,  we 
suggest  that  if  the  corporate  office  which 
will  conduct  CIH  service  differs  from  the 
one  executing  the  notice,  the  operating 
office  should  be  identified  in  case 
questions  arise  which  require 
clarification  prior  to  publication.  The 
name  of  the  traffic  department  or  legal 
department,  for  exam.ple,  should  appear 
in  a  cover  letter  to  enable  us  to  meet  the 
statutory  deadlines.  A  new  section  49 
CFR  1136.3(f)  will  be  added  to 
implement  this  proposal.  Subsequent 
subsections  will  be  relettered 
accordingly. 

Several  parties  seek  various  types  of 
additional  provisions  to  deal  with 
specific  concerns.  We  will  consider 


'  In  so  finding  we  reulize  that  a  contrary  view 
may  be  implied  from  comments  on  page  22  of  the 
Report  of  the  Committee  on  Public  Works  and 
Transportation,  .No.  96-1069.  June  3.  1980.  us 
follows: 

(T)he  parent  company  need  only  notify  the   , 
Interstate  Commerce  Commission  of  its  intent  (to 
engage  in  CIH)  .  .  .  Following  publication  the 
Commission  will  receipt  and  refurn  a  copy  of  the 
notice.  A  copy  of  the  notice  must  be  kept  in  the  "cab 
of  all  vehicles  conducting  the  tiansportation." 

This  language,  however,  appears  to  be  intended 
as  a  statement  of  procedural  guideluufs.  rather  than 
an  interpretation  of  statutory  requirements.  Since 
we  have  adopted  comprehensive  procedures  to 
Implement  49  U.S.C.  10524(b),  we  consider  the  cited 
report  section  as  precatory  only.  In  view  of  the 
matters  discussed  in  the  text,  we  believe  the 
language  of  the  section  clearly  supports  a  rule 
allowing  pre-publications. 


these  suggestions  and  observations  at 
this  juncture. 

II.  Substantive  Matters 

A.  Ownership  Limitations 

Comments  by  several  parties  point  out 
that  corporate  situations  often  arise 
where  true  l(X)-percent  ownership  is 
impossible.  The  examples  given  are 
situations  where  tender-offers  have 
been  made  and  a  minimal  number  of 
shares  have  not  been  made  available  for 
purchase,  or  situations  where  the 
founders  of  an  acquired  company  retain 
some  shares  in  their  firm  while  in  the 
employ  of  the  acquiring  parent. 
Comments  propose  that  additional 
language  be  added  to  part  1136  CFR 
defining  the  term  "100  percent 
ownership"  in  such  a  way  as  to  include 
alternative  situations. 

The  Com.mission's  authority  to 
im.plement  legislative  proposals  is 
relatively  broad.  Anu  Trucking  A'^s'n.. 
Inc.  V.  ICC.  602  F.  2cl  444.  451  (D.C.  Cir. 
1979).  There  is  no  reference  to  statutory 
history,  however  which  indicates  that 
the  drafters  intended  to  enable 
operations  in  a  situation  where  less  than 
complete  ownership  is  present. 
Therefore,  we  will  dec'ine.  at  this  time. 
to  adopt  a  rule  having  the  effect  of 
varying  this  rcquire.T.enf.  We  will 
monitor  the  situation,  though,  and  if  it 
should  dev  clop  that  the  lack  of  a 
provision  of  the  type  requested 
substantially  frustrates  the  legislative 
intent  and  hinders  the  ability  of 
corporations  to  engage  in  CIH 
operations,  we  may  readdress  the 
matter. 

We  wish  to  distinguish  the  situation  in 
the  preceding  paragraph  from  iino'her 
type  of  interlocking  ownership  which 
appears  to  be  within  the  purview  of  *his 
statute,  that  is  where  two  or  mure 
companies  are  entirely  owned  by  a 
single  individual  o"  a  group  of 
indiiiduals  organized  as  a  partnership. 
or  in  some  other  manner.  In  these 
situations  of  horizontal  organization, 
although  it  is  not  organized  in  the 
corporate  model,  it  appears  to  be  proper 
for  the  non-corporate  parent  or  parents 
of  such  companies  by  nr  for  which 
service  is  proposed  to  be  identified  rjs 
such  in  an  appropriately  modified  notice 
form.  The  provision  of  49  U.S.C.  10524(b) 
(preceding  subsection  (b)(1)),  makes  it 
clear  that  the  exemption  is  available  to 
all  qualifying  "persons."  By  definition 
this  term  includes  individuals  as  well  as 
incorporated  entities.  There  is  nothing  to 
indicate  that  the  provisions  of  49  U.S.C. 
10524(b)  were  intended  to  bar 
operations  where  the  100-percenl 
ownership  is  present,  but  the 
organizations  are  struc:turnd  so  thiit  an 


individual  or  partnership  is  the  owner. 
Thus,  we  see  no  prohibition  against 
operations  by  such  firms  within  the 
exemption  involved.  No  modification  of 
the  interim  rules  appears  necessary  to 
effectuate  this  policy. 

B.  Scope  of  Notice 

Another  question  is  whether  a  notice 
may  be  filed  by  a  corporation  other  than 
the  ultimate  parent  of  a  corporate 
family.  It  is  our  interpretation  that  49 
U.S.C.  10.524(b)  does  not  prevent  one 
other  than  the  ultimate  parent  from 
filing  the  notice  of  intent  required  in  49 
U.S.C.  10524(b)  (1)  and  (2).  This  could 
typica^y  occur  in  firms  with  vertipal 
forms  of  organization.  If  only  one  firm  is 
engaged  in  operations  to  which  CIH 
service  rules  pertain,  only  the  parent  of 
that  firm  need  file  a  notice  listing  its 
directly-  or  indirectly-owned 
subsidiaries.  It  may  not.  however, 
include  in  its  notice  firms  which  would 
be  subsidiaries  of  the  ultimate  parent 
which  comprise  a  different  branch  of  the 
conglomerate.  It  could  serve  these  only 
if  the  ultimate  parent  were  to  file  the 
notice.  Along  these  lines,  if  American 
operations  of  a  foreign  corporation  were 
grouped  under  one  domestic  corporate 
entity,  it  would  be  appropriate  for  that 
entity  to  file  the  notice  identifying  itself 
as  the  parent.  It  woujd  only  be 
necessary  for  the  foreign  corporation  to 
comply  with  the  notice  requirements, 
and  identify  itself  as  ultimate  parent,  if 
traffic  which  is  under  its  specific  control 
moves  within  this  country.  Other 
situations,  where  only  limited 
operations  are  intended,  would  also 
appear  to  warrant  limited  filing. 

C.  Separate  Incorporation  of  CIH 
Operations 

Much  comment  within  this  category 
relates  to  the  observation  in  the  notice 
of  interim  rules  that  it  would  be  proper 
for  private  carriers  to  establish  separate, 
wholly-owned  subsidiaries  to  perform 
CIH  operations.  Those  parties  which 
ccm.mented  on  this  issue  support  our 
position  that  Such  means  may  be  used  to 
perform  CIH  operations.  In  this  regard. 
we  have  considered  the  language  and 
legislative  history  of  Section  9,  and  are 
convinced  that  its  central  purpose  is  to 
terminate  the  prohibition  against  CIH 
service,  and  thus  to  reverse  the 
underlying  policy  approved  in  Schenley 
v.  United  States.  326  U.S.  432  (1946). 
That  policy  was  to  subject  to  regulation 
those  separate  transportation 
subsidiaries  established  to  serve 
affiliates. 

Given  that  the  statute  removes  CIH  by 
a  "person",  which  includes  separately 
incorporated  subsidiaries,  from  the 
Commission's  jurisdiction  and  thus 


permits  corporate  families  to  set  up 
separate,  exempt  transportation 
subsidiaries  to  serve  the  corporate 
family,  the  question  has  arisen  whether 
a  subsidiary's  operations  must  be 
limited  only  to  proprietary  service  in 
CIH  operations.  We  believe  the  answer 
is  clearly  no.  First  of  all,  nothing  in  the 
statutory  language  or  the  legislative 
history  requires  or  suggests  such  a 
result.  Moreover,  in  our  recent  ruling  in 
Toto  Purchasing  &  Supply  Co..  Inc..  128 
M.C.C.  873  (1978),  as  implemented  in  E\ 
Parte  No.  MC-118,  43  Fed.  Reg.  55051 
(November  22,'  1979),  we  adopted  a 
policy  of  allowing  private  carriers  to 
obtain  for-hire  authority  while 
maintaining  their  unregulated,  private 
transportation  operations.  Congress  was 
aware  of  our  decision.  As  long  as  the 
conditions  of  Ex  Parte  No.  MC-118  are 
satisfied,  we  see  no  impropriety  in  dual, 
private-regulated  service  by  a  corporate 
subsidiary  set  up  to  render  CIH.  None  of 
the  comments  on  this  question  offered 
views  supporting  a  contrary  position. 

This  in  turn  raises  a  correlative  issue. 
When  a  conglomerate  is  the  100-percent 
owner  of  a  for-hire  transportation  firm, 
can  that  subsidiary  transportation  firm 
engage  in  CIH  for  its  corporate 
affiliates?  We  believe  the  answer  to  this 
question  is  yes.  Our  decision  in  Toto, 
supra,  recognizes  that  there  is  no 
statutory  prohibition  against  issuing  for- 
hire  authority  to  a  private  carrier, 
because  both  regulated  and  exempt 
operations  may  be  conducted  by  the 
same  firm.  That  principle  would  apply, 
as  well,  to  operations  by  a  for-hire 
carrier  under  the  provisions  of  49  U.S.C. 
10524(b)  for  its  corporate  affiliates,  even 
though  the  service  is  not,  in  a  strict 
sense,  complementary  to  private 
carriage  service.  More  importantly, 
howev  er,  because  qualifying  CIH 
operations  are  exempt,  private  carriage, 
prevent  for-hire  carriers  from  also 
pioviding  CIH  service. 

We  note,  furthermore,  that  carriers 
are  not  restricted  to  serving  corporate 
affiliates  only  by  means  of  the  CIH 
exemption.  In  the  recent  decision  in 
.Atlantic  Coast  E\p..  Inc..  Ext — East 
Coast  Pnrts.  132  M.CC.  184  (1980).  the 
Commission  expressly  removed  the  bar 
to  carriers'  serving  affiliates  in 
certificated  operations.  Corporate 
families,  therefore,  have  numerous 
options  in  arranging  the  movement  of 
their  traffic,  which  should  enormously 
increase  the  efficiency  of  their 
operations. 

D.  .Additional  Proceedings  Needed 

Other  substantive  matters  have  been 
raised  in  the  comments  that  are  of 
import  to  both  the  regulated  and 
unregulated  segments  of  the 
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transportation  industry.  Because  of  their 
significance,  it  appears  that  they  should 
be  afforded  consideration  independent 
of  this  proceeding.  The  first  of  these 
issues  is  whether  private  carriers  may 
perform  CIH  operations  by  using  owner- 


In  essence,  MTTDC  argues  that  the 
intercorporate  hauling  rules  will  divert 
traffic  from  minority  carriers.  While 
section  9  may  have  an  impact  on  the 
amount  of  traffic  available  to  for-hire 
carriers  in  general,  it  is  not  obvious  that 


or  otherwise  hinder  the  actual 
performance  of  service  within  the 
exemption.  We  believe  our  rules  achieve 
this  objective  and  represent  a  balanced 
approach  to  adopting  effective 
procedures  while  imposing  minimum 
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§1136.2    Applicability. 

Motor  carrier  service  under  this 
exemption  may  be  performed  as  soon  as 
the  notice  required  by  these  rules  is  filed 
with  the  Commission.  Where 
transmission  of  the  notice  is  through  use 


notation  shall  appear  on  the  envelope  in 
which  the  notice  is  transmitted  as 
follows:  "CIH Notice".  On  receipt  the 
Secretary's  Office  will  issue  an 
acknowledgment  indicating  whether  the 
submission  is  in  order,  and  statins  a 


PART  1002— FEES 

Section  1002.2  Filing  Fees  is  amended 
as  follows: 

(1)  In  paragraph  (c)  new  material  is 
added  to  the  end  of  paragraph  (1).  As 
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transportation  industry.  Because  of  their 
significance,  it  appears  that  they  should 
be  afforded  consideration  independent 
of  this  proceeding.  The  first  of  these 
issues  is  whether  private  carriers  may 
perform  CIH  operations  by  using  owner- 
operators.  It  has  been  the  position  of  the 
Commission  that  when  an  owner  of 
equipment  contracts  to  provide  service 
to  an  individual  or  company  not 
engaged  in  transportation  operations, 
the  lessor  is  engaged  in  for-hire 
transportation  unless  the  shipper 
assumes  all  the  burdens  of 
transportation.  See  United  States  v. 
Drum.  368  U.S.  370  (1962).  Certain 
comments  contend  that  the  Drum 
decision  does  not  preclude  CIH 
operations  by  use  of  owner-operators. 

Another  question  which  has  been 
raised  is  whether  the  exemption  may  be 
seen  as  extending  to  CIH  service  by 
warehouses  or  air  freight  forwarder.  The 
example  given  is  a  situation  where  the 
unregulated  warehouse  or  air  freight 
forwarder  sets  up  a  subsidiary  to 
provide  for-hire  surface  transportation 
of  traffic  controlled  by  that  entity.  It  has 
been  posed  that  such  firms  may  not. 
upon  compliance  with  our  prescribed 
notice  requirments,  move  traffic  under 
the  control  of  the  parent  by  reason  of 
the  CIH  exemption.  Both  of  these 
matters  involve  issues  of  sufficient 
difficulty  to  warrant  being  considered 
separately  from  this  proceeding. 

III.  Other  Matters 

.4.  Procedural  Defects  Alleged 

It  i.s  asserted  that  there  has  been  a 
failure  to  analyze  energy  consumption 
consequL'ncf.'S  as  required  by  49  CFR 
n06  and  1108  in  developing  the  interim 
rule;;.  This  position  is  without  merit,  for 
our  notice  of  interim  rules  specificiilly 
found  that  no  slgnficant  environmental 
or  e;ierj(y  impacts  are  likely  to  result 
fiom  fhis  action.  Nothing  has  been 
identified  in  the  considered  comments 
which  would  warrant  a  different  result. 

B.  Minority  Opportunities. 

In  yet  another  vein,  the  Minority 
Trucking-Transportation  Development 
Corp.  (MTrOC),  questions  the 
sufficiency  of  the  interim  rules  to  meet 
the  needs  of  minority  carriers,  it  stales: 
.  .     (T)he  intercorporate  hauling  plan 
must  allow  for  the  principal  to  agree 
that  where  the  traffic  is  mo\ing  for  the 
account  of  the  U.S.  Government  the 
tenets  in  Public  Law  95-507  must  apply. 
Our  position  is  that  these  giant 
corporations,  with  20  to  30  wholly- 
owned  subsidiaries,  will  now  be  taking 
opportunities  away  from  the  minority 
transportation  industry,  in  contradiction 
to  the  National  Transportation  Policy. 


In  essence,  MTTDC  argues  that  the 
intercorporate  hauling  rules  will  divert 
traffic  from  minority  carriers.  While 
section  9  may  have  an  impact  on  the 
amount  of  traffic  available  to  for-hire 
carriers  in  general,  it  is  not  obvious  that 
such  diversion  would  occur  at  the 
expense  of  minority-owned  carriers.  In 
fact.  Congress,  recognizing  the 
detrimental  affect  of  regulation  on 
minority  participation  in  the  trucking 
industry  included  in  a  fitness-only  entry 
test  for  the  hauling  of  government 
freight.  The  new  competition  and 
improved  service  fostered  by  the 
participation  of  minority  firms  in  this 
traffic  may  actually  dissuade  private 
carriers  from  entering  the  government 
freight  market  on  the  scale  they  may 
have  anticipated  prior  to  entry  reforms. 
Congress  specifically  intended  that 
qualifying  carriers  have  the  freedom  to 
transport  their  own  products  in  their 
own  vehicles.  It  appears  clearly 
violative  of  Congressional  intent  to 
attempt  to  condition  that  freedom  in  the 
circumstances  involved  here. 

C.  Clarifications 

In  addition  to  revisions  in  accordance 
with  the  responses,  we  will  also  modify 
the  final  rule  in  minor  respects  to  make 
the  requirements  more  specific  and  easy 
to  follow.  The  reference  in  proposed  49 
CFR  1136.4(c)  to  49  CFR  1136.4(3)  will  be 
changed  to  49  CFR  1136.3(a).  This 
change  is  made  to  correct  an  obvious 
error  in  the  notice  of  interim  rules.  We 
note  that  when  an  updated  notice  is 
filed,  it  should  be  in  the  same  form  as  an 
original  notice,  with  appropriate 
additions  or  deletions. 

As  an  additional  matter,  our  interim 
rules  require  that  mailed  notices  be  sent 
b>  "Certified"  mail  This  requirement 
appears  unnecessarily  burdensome  and 
will  be  deleted.  Co.mpanies  are  welcome 
to  use  a  form  of  mailing  which  will 
result  in  their  receiving  a  return-receipt: 
however,  we  will  not  impose  this  as  a 
requirement.  When  notices  are  received 
for  procesbing.  llu'  Secretary's  Office 
will  then  issue  an  acknowledgment 
advising  whether  llie  notice  is  in  order 
and  stating  a  piojected  publication  date. 
Interim  rules  49  Cf  R  1136.2  and  1136.3(e) 
will  be  re\  ised  to  cnnform  with  these 
findings. 

We  believe  the  interim  rules  as 
modified  here  will  enable  prompt, 
efficient  processing  of  the  notices 
required  by  the  Motor  Carrier  Act. 
While  some  substantive  matters  have 
been  considered  in  this  notice,  and 
others  have  been  identified  for 
consideration  in  related  proceedings,  we 
reaffirm  that  our  function  is  essentially 
one  of  defining  limits  for  these 
operations.  We  do  not  intend  to  regulate 


or  otherwise  hinder  the  actual 
performance  of  service  within  the 
exemption.  We  believe  our  rules  achieve 
this  objective  and  represent  a  balanced 
approach  to  adopting  effective 
procedures  while  imposing  minimum 
burdens  on  those  subject  to  the 
provisions  at  issue. 

We  adopt  our  preliminary  finding  in 
the  notice  of  proposed  rules  that  this 
action  does  not  significantly  affect  the 
quality  of  the  human  environment  or 
conservafion  of  energy  resources.  No 
comments  have  been  submitted  on  any 
matter  indicating  that  a  contrary 
position  is  warranted,  these  rules  being 
essentially  procedural  to  implement 
requirements  established  by  Congress. 

Final  rules  adopted  in  this  proceeding 
are  set  out  in  the  appendix. 

This  notice  of  final  rules  is  issued 
under  the  authority  of  49  U.S.C.  10321 
and  5  U.S.C.  553. 

Dated:  December  19,  1980. 

By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurs  in  part  and 
dissents  in  part  and  will  submit  a  separate 
expression  at  f  later  date. 
James  H.  Bayne, 
Acting  Secretary. 

Appendix — Final  Rules  Implementing  49 
U.S.C.  10524(b) 

Accordingly,  49  CFR  Part  1136  is 
revised  to  read  as  set  forth  below: 

PART  1136— COMPENSATED 
INTERCORPORATE  HAULING 
OPERATIONS 

Sec. 

1136.1  Scope.  -     • 

1136.2  Applicability. 

1136.3  Notification. 

1136.4  Change(s]  in  participation 
intercorporate  hauling. 

Authority:  49  U.S.C.  103231  and  5  U.S.C. 
553. 

§1136.1     Scope. 

Compensated  transportation  service 
by  a  member  of  a  corporate  family  for 
other  members  of  the  same  corporate 
family  ("Compensated  Incorporate 
Hauling"  or  "CIH")  is  exempt  from 
Commission  regulation  except  for 
certain  notice  requirements.  To  qualify 
for  the  exemption,  the  participants  shall 
be  members  of  the  corporate  family  in 
which  the  parent  owns,  directly  or 
indirectly,  a  lOG-percent  interest  in  the 
subsidiaries.  These  regulations  prescribe 
procedures  for  compliance  with  the 
notice  requirements  of  49  U.S.C.  10524 
(b)  and  (c). 


§1136.2    Applicability. 

Motor  carrier  service  under  this 
exemption  may  be  performed  as  soon  as 
the  notice  required  by  these  rules  is  filed 
with  the  Commission.  Where 
transmission  of  the  notice  is  through  use 
of  the  mails,  operations  may  begin  as 
soon  as  the  materials  are  placed  in  the 
mail.  In  all  cases  the  date  of  filing  will 
be  the  date  of  receipt  at  the  Interstate 
Commerce  Commission  Offices. 

§1136.3    Notification. 

(a)  General  requirements — Whenever 
a  corporation  seeks  to  initiate 
compensated  intercorporate  hauling  it 
shall  be  necessary  for  the  corporation  to 
prepare  a  Federal  Register  notice  in 
accordance  with  the  following  format: 

Notice  of  Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required  by  49 
U.S.C.  10524fb)(l)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C, 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

2.  Wholly-owned  subsidiaries  which  will 
participate  in  the  operations,  and  State(s)  of 
incorporation: 

(i)  *  *  * 
(ii)  *  *  * 
(iii)  *  •  * 

(b)  Parties  subject  to  requirements — 
All  notices  must  be  submitted  by  the 
parent  of  the  corporate  family  for  whose 
members  the  proposed  compensated 
intercorporate  hauling  operations  are  to 
be  performed. 

(c)  Affidavit — The  notice  shall  include 
the  following  affidavit  from  an  officer  or 
other  person  legally  qualified  to  act  on 
behalf  of  the  parent: 

I  affirm  that 


is  a  corporation 

which  directly  or  indirectly  owns  a  100 
percent  interest  in  the  subsidiaries 
participating  in  compensated  intnrcorporate 
hauling  under  49  U.S.C.  10524(b).  listed  in  the 
attached  notice. 

(d)  Declarations — An  affidavit  of  100- 
percent  ownership  under  subsection  (c) 
shall  be  accompanied  by  a  declaration 
of  the  individual  making  the  affidavit,  in 
substantially  the  following  form: 

I, ,  declare  under  penalty  of 

perjury  under  the  laws  of  the  United  States  of 
America  that  the  foregoing  is  true  and 
correct.  Executed  on  (dale). 

The  declaration  shall  be  signed  by  the 
person  making  the  affidavit.  An  affidavit 
executed  in  this  manner  does  not  need  to  be 
notarized. 

(e)  To  whom  notice  sent — ^The  original 
and  one  copy  of  a  notice  of  intent  to 
engage  in  CIH  operations  shall  be  sent 
to:  Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423.  A 


notation  shall  appear  on  the  envelope  in 
which  the  notice  is  transmitted  as 
follows:  "CIH Notice".  On  receipt  the 
Secretary's  Office  will  issue  an 
acknowledgment  indicating  whether  the 
submission  is  in  order,  and  stating  a 
projected  publication  date. 

(f)  Cover  letter  requirement — Where 
the  office  which  has  prepared  a  notice 
on  behalf  of  a  corporate  family  differs 
from  the  one  executing  the  notice,  that 
office  shall  be  identified  in  a  cover  letter 
attached  to  the  tendered  notice. 

(g)  Miscellaneous — ^The  filing  of  a  CIH 
notice  does  not  initiate  a  proceeding 
before  the  Commission  nor  is  any  right 
of  protest  created  by  publication  of  a 
notice  in  the  Federal  Register, 
publication  is  a  ministerial  function  and 
does  not  indicate  Commission 
investigation  or  affirmation  of  the 
representations  appearing  in  the  notice 
concerning  corporate  affiliation. 

(h)  Filing  fees — Filing  fees  as  provided 
for  in  49  CFR  1002  shall  accompany  the 
original  notice  of  intent  required  by  this 
Part.  A  separate  filing  fee  shall  also 
accompany  each  updated  notice 
required  by  this  part. 

§  1 136.4    Change(s)  in  participation  In 
intercorporate  hauling. 

(a)  If  the  parent  intends  that  an 
additional  subsidiary  participate  in  the 
compensated  intercorporate  hauling,  it 
shall  file  an  updated  notice. 

(b)  Whenever  the  interest  which  a 
corporation  owns  in  a  subsidiary 
participating  in  compensated 
intercorporate  hauling  becomes  less 
than  100  percent,  operations  under  49 
U.S.C.  10524(b),  by  or  for  that 
subsidiary,  shall  be  discontinued  and 
the  parent  shall  file  an  updated  notice 
within  10  days. 

(c)  Updated  notices  will  be  subject  to 
publication  in  the  Federal  Register  and 
shall  be  submitted  in  the  format 
prescribed  in  §  1136.3(a).  These  will  be 
subject  to  the  filing  fee  provided  in  49 
CFR  1002.2(d)(46). 

(d)  Where  there  is  action  by  a 
corporate  family  which  affects  the 
status  of  a  member  participating  in  CIH 
operations,  but  the  scope  of  the 
operations  remain  unchanged,  an 
updated  notice  need  not  be  filed.  Such 
actions  include,  but  are  not  limited  to: 
name  changes  by  a  parent  or  subsidiary; 
absorption  of  a  subsidiary  into  a  parent 
resulting  in  extinction  of  its  separate, 
corporate  status.  However,  name 
changes  by  a  parent  or  subsidiary 
require  a  supplemental  notice  under  49 
CFTl  1136.4.  Appropriate  changes  to 
indicate  such  occurrences  shall  appear 
in  any  updated  notices  required  by 
subsections  (a)  and  (b)  of  this  section. 


PART  1002— FEES 

SecUon  1002.2  Filing  Fees  is  amended 
as  follows: 

(1)  In  paragraph  (c)  new  material  is 
added  to  the  end  of  paragraph  (1).  As 
amended,  paragraph  (c)(1)  reads  as 
follows: 

§1002.2    Filing  fees. 

***** 

(c)  Related  or  consolidated 
proceedings.  (1)  Separate  fees  need  not 
be  paid  on  related  applications  filed  by 
the  same  applicant  which  would  be  the 
subject  of  one  proceeding,  such  as  a 
single  petition  for  modification  of  more 
than  one  certificate  or  permit  held  by 
the  same  person;  a  related  plan  of  track 
relocation,  joint  use,  purchase  of 
trackage  rights,  and  issuance  of 
securities;  a  section  5  motor  common 
carrier  acquisition  application  combined 
with  a  related  section  207  application 
for  a  certiHcate  of  public  convenience 
and  necessity;  or  the  like.  In  such 
instances,  the  only  fee  to  be  assessed 
will  be  that  applicable  to  the  embraced 
proceeding  which  carries  the  highest 
filing  fee  as  listed  in  paragraph  (b)  of 
this  section;  except  that,  directly  related 
applications  involving  a  transfer  under 
section  206(a)(6)  or  section  212(b),  and 
an  application  on  Form  OP-OR-9  for 
gateway  elimination  and/or  a 
conversion,  the  sole  fee  shall  be  the 
basic  fee  for  the  transfer  application. 
Each  filing  of  an  original  or  updated 
notice  of  intent  to  engage  in 
compensated  intercorporate  hauling 
operations  shall  be  considered  a 
separate  filing,  and  shall  be  subject  to 
payment  as  described  in  paragraphs 
(d)(45),  or  (d)(46)  of  this  section. 

2.  In  paragraph  (d),  new  items  (45)  and 
(46)  are  added  to  the  listing  under  "Part 
IV"  as  follows: 


(45)  A  notice  required  by  49  U.S.C.  10524(b)  to 
engage  ir  oompensated  intercorporate  hauling „.. 

(46)  A  notice  required  by  49  CFR  1 1 36  4  to  update  a 
previously  filed  notice  of  ntent  to  engage  tn  com- 
pensated intercorporate  haukng 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  MC-122  (Sub-No.  2)] 
Lease  of  Equipinent  and  Drivers  to 


without  obtaining  authority  from  the 
Commission.  Specifically,  the  Motor 
Carrier  Act  of  1980  exempts  CIH 
operations  from  Commission 
jurisdiction,  subsequent  to  certain  notice 


1 Ul;  - 


the  Commission  stated  that: 

Essentially,  the  issue  is  as  to  who  has  the 
right  to  control,  direct,  and  dominate  the 
performance  of  the  service.  If  that  right 
remains  in  the  carrier,  the  carriage  is  for  hire 
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allow  private  carriers  to  engage  owner- 
operators  in  order  to  ensure  that  the 
competitive  relationship  established 
between  private  and  regulated  carriers 
in  the  Motor  Carrier  Act  of  1935  would 


source  and  drivers  from  a  separate 
source.  Rittenhouse,  Investigation  of 
Certificate,  78  M.C.C.  389  (1958); 
Personnel  Service,  Inc.  Et.  AL- 
Investigation,  110  M.C.C.  695  (1969).  But 


a1 . 


on  the  amount  of  control  or 
responsibility  which  will  allow  owner- 
operator  leasing  to  private  carriers,  yet 
also  maintain  a  clear  and  practical 
distinction  between  private  and  for-hire 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  MC-122  (Sut>-No.  2)] 

Lease  of  Equipment  and  Drivers  to 
Private  Carriers 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Proposed  policy  statement. 

summary:  The  Interstate  Commerce 
Commission  proposes  to  reexamine  its 
policy  behind  the  restriction  which 
prohibits  owner-operators  and  others 
who  do  not  hold  authority  from  this 
Commission  from  leasing  their 
equipment  with  drivers  directly  to 
private  carriers. 

DATE:  Comments  are  due  on  or  before 
Fel)ruary  17. 1981. 

address:  Send  an  original  and  15 
copies,  ifpossible,  of  comments  to: 
Ex  Parte  No.  MC-122  (Sub-No.  2),  Room 
5416,  Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Rothstein,  202-275-7912; 

or 
Edward  E.  Guthrie,  202-27S-7691. 
SUPPLEMENTARY  INFORMATION: 

History — Related  Rules 

This  proceeding  is  an  outgrowth  of 
changes  in  the  trucking  environment 
brought  about  by  the  Motor  Carrier  Act 
of  1980,  Pub.  L.  96-296,  94  Stat.  793, 
particularly  the  diminished  concern  over 
the  protection  of  traffic  and  revenues  of 
individual  certificated  common  carriers 
and  the  increased  flexibility  accorded 
private  carriers  under  Section  9  of  the 
Act.  In  Ex  Parte  No.  MC-122  (Sub-No.  1). 
Implementation  of  Intercorporate 
Hauling  Reform  Legislation,  (45  FR 
45526,  July  3, 1980)  as  required  by 
Section  9  of  the  Motor  Carrier  Act  of 
1980,  we  implemented  the  law  now 
permitting  affiliated  or  separately 
incorporated  wholly-owned  members  of 
the  same  corporate  family  or  affiliated 
companies  to  provide  for-hire 
transportation  services  within  the 
corporate  family  or  affiliated  companies 
(compensated  intercorporate  hauling,  or 
CIH),  subject  to  certain  conditions. 


without  obtaining  authority  from  the 
Commission.  Specifically,  the  Motor 
Carrier  Act  of  1980  e.xempts  CIH 
operations  from  Com.mission 
jurisdiction,  subsequent  to  certain  notice 
and  publication  requirements,  where  the 
participating  companies  are  100  percent 
owned  by  another  company.  As  a 
substantive  m.atter.  Ex  Parte  No.  MC- 
122  (Sub-No.  1)  concludes  that  CIH 
operations  performed  by  a  subsidiary 
established  for  the  specific  purpose  of 
providing  for-hire  transportation  for 
their  parent  or  corporate  affiliates  are 
exempt  under  the  Act. 

The  changes  made  by  the  Act  and  the 
conclusions  reached  in  Ex  Parte  No. 
MC-122  (Sub-No.  1)  have  caused  us  to 
consider  whether,  in  light  of  the  exempt 
nature  of  private  carriage  operations,  we 
should  modify  our  current  policy 
prohibiting  persons  who  do  not  hold 
operating  authority  from  this 
Commission  (e.g.,  cwner-operators)  from 
leasing  their  equipment  with  drivers 
directly  to  private  carriers  for  the 
performance  of  private  carriage 
operations,  whether  performed  pursuant 
to  the  CIH  regulations  or  not.  We  have 
instituted  this  proceeding  specifically  to 
address  this  issue.  We  solicit  comments 
from  carriers,  shippers,  and  other 
interested  parties. 

Background 

Under  the  existing  scheme  of 

regulation,  a  person  must  obtain 
operating  authority  from  the 
Commission  before  engaging  in  most 
types  of  interstate  for-hire  motor  carrier 
transportation.  Private  carriage 
operations  are  exempt  from  regulation 
under  49  U.S.C.  §  105Z4(a)  when  "(a)  the 
property  is  transp.orted  by  a  person 
engaged  in  a  business  ether  than 
transportation;  and  (2)  the 
transportation  is  within  the  scope  of, 
and  furthers,  a  prirr.ary  business  (other 
than  transportation)  of  the  person."  This 
distinction  has  caused  ca.-eful  scrutiny 
of  operations  to  deterrrine  whether  the 
transportation  service  actually 
performed  is  for-hire  cr  private  carriage. 

In  the  leading  Comrr.ission  decision 
addressing  this  issue,  H.  B.  Church 
Truck  Service  Co.  Com.  Car. 
Application.  27  M.C  C  191. 195  (1941), 


the  Commission  stated  that: 

Essentially,  the  issue  is  as  to  who  has  the 
right  to  control,  direct,  and  dominate  the 
performance  of  the  service.  If  that  right 
remains  in  the  carrier,  the  carriage  is  for  hire 
and  subject  to  regulation.  If  it  rests  in  the 
shipper,  it  is  private  carriage  and  not  subject 
to  regulation  '  *  *. 

The  Commission  noted  that  so-called 
leases  of  equipment  by  a  carrier  to  a 
shipper  are  sometimes  subterfuges  and 
devices  to  evade  regulation,  particularly 
as  to  operating  authority  and  rates.  In 
order  to  protect  its  regulatory 
jurisdiction,  it  thus  created  the 
rebuttable  presumption  that  such 
equipment  leases  would  be  considered 
for-hire  transportation,  subject  to 
regulation.  The  Commission  maintained 
that  the  presumption  would  yield  to  a 
showing  that  the  shipper  has  the 
exclusive  right  and  privilege  of  directing 
and  controlling  the  transportation 
service.  Id,  at  196. 

The  Commission  subsequently 
required  that  shippers  not  only  "control" 
the  transportation  operation,  but  that 
they  also  assume,  in  significant 
measure,  the  characteristic  burdens  of 
the  transportation  business.  The 
Supreme  Court  upheld  the  Commission's 
"burdens"  test  in  United  States  v.  Drum, 
368  U.S.  370,  375  (1962),  and  affirmed  the 
finding  that  owner-operators  who  had 
leased  their  equipment  to  the  shipper 
were  engaged  in  unauthorized  for-hire 
contract  carriage  operations,  despite 
evidence  of  genuine  shipper  control, 
because  the  shipper  had  shifted  the 
actual  burdens  of  the  transportation 
service  to  the  lessors.  Supra,  at  381.  The 
Commission's  "burdens"  test,  then, 
clearly  went  beyond  the  "control"  test 
formulated  earlier,  and  effectively 
precluded  any  arrangement  whereby  an 
owner-operator  could  lease  both 
equipment  and  driving  services  to  a 
shipper. 

We  believe  that  the  "burdens"  test  is 
no  longer  necessary  to  achieve 
legitimate  regulatory  objectives  in  light 
of  recent  statutory  changes.  That  test 
was  articulated  during  an  early  period 
of  motor  carrier  regulation  as  part  of  a 
comprehensive  regulatory  program 
designed  to  ensure  a  practical 
distinction  between  private  and  for-hire 
carriage.  The  Commission  declined  to 
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separate  and  unrelated  personnel 
source.  In  these  situations,  the  shipper 
characteristically  assumes  the  burdens 
of  the  transportation  enterprise,  and 
wniilH  nrnnprlv  he  encased  in  nrivate 


transportation  services,  similar  to  the 
shipper's  private  carriage  operations  in 
which  a  driver  was  employed.  The 
amount  of  control  that  may  ultimately 
be  required  in  order  to  iegitimize  private 


action,  if  any.  on  these  issues  will  have 
any  significant  impact  upon  the  quality 
of  the  human  environment.  We  do 
anticipate  that  further  action  will 
improve  operating  efficiencies,  reduce 
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allow  private  carriers  to  engage  owner- 
operators  in  order  to  ensure  that  the 
competitive  relationship  established 
between  private  and  regulated  carriers 
in  the  Motor  Carrier  Act  of  1935  would 
not  be  altered  in  such  a  way  as  to 
encroach  upon  the  established  province 
of  regulated  carriers.  In  the  Motor 
Carrier  Act  of  1980,  Congress  has  plainly 
indicated  that  we  should  accord  less 
concern  to  the  existing  traffic  and 
revenues  of  individual  companies  while 
private  carriers  are  to  enjoy  increased 
freedom  in  a  way  that  will  contribute  to 
operating  efficiencies  and  achievement 
of  the  goals  set  forth  in  the  national 
transportation  policy.  This  latter 
purpose  is  reflected  in  the  exemption  of 
compensated  intercorporate  hauling 
from  economic  regulation.  In  our  view, 
there  is  no  longer  any  regulatory  need  to 
retain  a  "burdens"  test  designed  to 
restrict  the  flexibility  of  private  carriage 
operations  to  the  degree  formerly 
required,  on  the  onp  hand,  and  protect 
the  enclave  of  common  carriers,  on  the 
other.  Indeed,  in  our  view,  such  restraint 
on  private  carriers  would  tend  to 
frustrate  Congressional  directivns  to 
accord  that  group  increased 
opportunities  for  improved  efficiency.  At 
the  same  time,  allowing  private  carriers 
to  employ  ownner-operators  under 
properly  controlled  circumstances  will 
promote  a  more  competitive  common 
carrier  sector  consistent  with  the 
underlying  thrust  of  the  Motor  Carrier 
Act  of  1980. 

We  do,  however,  acknowledge  the 
continued  need  to  maintain  a  workable 
distinction  between  private  and  for-hire 
carriage.  We  propose  to  return  to  the 
original  concept  of  "control",  set  forth  in 
Church,  supra,  to  achieve  this 
distinction. 

If  is  no  longer  apparent,  for  this 
agency's  regulatory  purposes,  that  the 
mere  employment  of  owner-operators 
divests  the  private  carrier  of 
responsibility  in  derogation  of  the 
definition  of  private  carriage.  Under  our 
regulations  set  forth  at  49  CFR  Part  1057. 
regulated  carriers  may  properly  augment 
their  equipment  fleets  by  leasing 
equipment  and  drivers  from  other 
carriers  on  a  long-term  or  single-trip 
basis.  49  U.S.C.  10922(e)(3)(A): 
American  Trucking  Associations  v. 
United  States,  344  U.S.  298,  303-04 
(1953).  Authorized  carriers  availing 
themselves  of  the  leasing  regulations 
must  maintain  exclusive  possession, 
control,  use  of  and  responsibility  for  the 
leased  equipment.  Private  carriers, 
however,  enjoy  no  such  flexibility  in 
augmenting  their  fleets.  They  may  add 
to  their  fleets  by  renting  vehicles  only, 
and  by  obtaining  vehicles  from  one 


source  and  drivers  from  a  separate 
source.  Rittenhouse,  Investigation  of 
Certificate,  78  M.C.C.  389  (1958); 
Personnel  Service,  Inc.  Et.  AL- 
Investigation,  110  M.C.C.  695  (1969).  But 
they  may  not  supplement  their  fleets 
with  equipment  leased  from  owner- 
operators.  United  States  v.  Drum,  supra. 
We  see  no  regulatory  purpose  to  be 
served  by  continuing  this  distinction  of 
fleet  augmentation  between  private  and 
for-hire  carriers,  and  believe  that  both 
classes  of  carriers  can  exercise  proper 
control  or  responsibility  over  equipment 
leased  with  drivers. 

The  Supreme  Court,  in  Drum. 
characterized  our  earlier  decision  as 
resting,  in  part,  on  the  conclusion  that  to 
constitute  valid  private  carriage,  no 
party  other  than  the  shipper  could  have 
"any  right  to  control,  direct,  and 
dominate  the  transportation."  368  U.S.  at 
381  (emphasis  added).  At  the  time  Drum 
was  decided,  the  Commission  was  far 
more  concerned  than  we  are  today  with 
ensuring  that  private  carriers 
maintained  a  narrowly  defined  role  in  a 
heavily  regulated  motor  carrier  industry. 
Indeed,  the  Court's  opinion  recognizes 
this.  The  Commission  properly  read  the 
for-hire  definition  broadly  to  ensure  that 
private  carriers  could  operate  only 
where  they  exercised  all  the  key 
elements  of  control.  We  believe, 
however,  there  is  no  longer  any 
regulatory  purpose  to  be  served  by 
maintaining  an  absolute  requirement  as 
set  forth  in  Drurr,  and  that  control  or 
responsibility  can  properly  be  shared 
between  private  carriers  and  owner- 
operators.  No  longer  apprehensive  that 
equipment  leases  could  be  surreptitious 
arrangements  to  evade  our  regulatory 
jurisdication  as  announced  in  Church, 
supra,  we  now  believe  that  the  use  of 
owner-operators  by  private  carriers 
would  reflect  an  independent  business 
judgment  that  such  use  constitutes  a 
more  efficient  employment  cf  a  shipper's 
resources.  Thus,  a  keystone  of  our  prior 
policy  has  evaporated. 

While  we  are  not  prepared  to  broaden 
the  rights  of  private  carriers  !o  an 
unlimited  degree,  we  are  satisfied  that 
the  decision  of  private  carriers  to  use 
owner-operators  in  heu  of  establishing 
or  augmenting  their  own  fleets  in  more 
traditional  ways  may  well  involve 
sufficient  indicia  of  of  responsibility 
over  the  entire  operation  so  as  to 
constitute  permissible  private  carriage. 
The  spectrum  of  control  contains  a  point 
at  which  the  amount  of  control  is  so  lax 
that  beyond  it  is.  for  all  intents  and 
purposes,  an  area  subject  to 
Commission  jurisdiction.  We  seek 
comments,  therefore,  from  the  industry 
which  this  proposed  policy  would  affect, 


on  the  amount  of  control  or 
responsibility  which  will  allow  owner- 
operator  leasing  to  private  carriers,  yet 
also  maintain  a  clear  and  practical 
distinction  between  private  and  for-hire 
carriage.  Some  indicia  of  responsibility 
which  we  believe  would  ensure  an 
operation's  legitimacy  as  private 
carriage  would  be  the  shipper's 
exclusive  use  and  control  of  the  owner- 
operator's  equipment  and  services  use 
and  control  of  the  owner-operator's 
equipment  and  services  for  the  period  of 
the  lease;  the  shipper's  assumption  of 
variable  costs  of  the  transportation; 
liability  in  the  event  of  loss;  or  requiring 
the  shipper  to  bear  the  costs  of  safety 
and  regulatory  compliance.  Related 
issues  are  the  length  of  the  lease; 
whether  trip-leasing  can  or  should  be 
allowed;  and  whether  to  limit  the 
number  of  shippers  an  owner-operator 
may  serve. 

In  addiUon,  there  are  certain 
implications  of  the  proposal  on  which 
we  believe  public  comment  would  be 
particularly  helptful. 

1.  Utility — Privately-owned  or  leased 
truck  fleets  may  represent  a  relatively 
substantial  portion  of  corporate  capital, 
management,  and  other  resources.  The 
Congressional  mandate  in  the  national 
transportation  policy  to  promote 
competition  and  efficient  transportation 
services  to  meet  the  needs  of  shippers 
and  to  allow  for  the  productive  use  of 
equipment  and  energy  resources,  49 
U.S.C.  10101(a)(7),  suggests  that  we 
explore  the  option  of  owner-operator 
leasing  as  a  means  of  achieving  those 
goals.  The  amount  and  types  of  benefits 
that  could  prospecfively  redound  to 
existing  private  fleet  operators  would 
depend,  of  course,  on  a  shipper's 
particular  transportation  requirements 
and  the  extent  of  private  operations. 
Comments  are  sought  on  these  and 
related  issues  concerning  operators  of 
private  fleets. 

2.  Commercial  Lessors — The 
Interstate  Commerce  Act,  of  course, 
recognizes  the  right  of  shippers  to 
transport  their  own  goods  in  bona  fide 
private  carriage.  49  U.S.C.  §  10524(a). 
However,  in  many  instances,  the  various 
arrangements  which  are  made  to 
accomplish  this  goal  raise  the  question 
whether  the  shipper  involved  is  actually 
engaged  in  bona  fide  private  carriage  or, 
rather,  whether  it  is  the  recipient  of  for- 
hire  motor  carrier  service.  Many 
shippers  operating  their  own  equipment 
fleets  do  not  own  their  vehicles  but 
rather,  for  various  business  reasons, 
lease  the  vehicles  from  independent, 
non-carrier  equipment  leasing 
organizations.  Drivers  are  employed  by 
the  shipper  or  are  procured  from  a 
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being  transported.  Other  provisions 
require  notification  to  the  Commission, 
publication  of  the  notice  in  the  Federal 
Register;  and  carrying  of  the  notice  in 
the  cab  of  vehicles  performing  CIH 


the  same  time,  we  are  not  concerned 
that  improvements  in  the  intermodal 
capability  will  adversely  affect 
regulated  carriers  since,  on  balance,  we 
see  no  public  harm  flowing  from  such 


warehouses,  may  set  up  affiliates  to 
move  their  freight  under  the  CIH 
exemption.  In  I.C.C.  v.  V.S.C. 
Wholesale-Warehouse  Co.,  supra,  it 
was  determined  that  warehouses  in 
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separate  and  unrelated  personnel 
source.  In  these  situations,  the  shipper 
characteristically  assumes  the  burdens 
of  the  transportation  enterprise,  and 
would  properly  be  engaged  in  private 
carriage  operations.  Drum,  supra.  We 
seek  public  cbmment  on  whether  our 
conclusions  regarding  owner-operators 
necessarily  lead  to  the  conclusion  that 
commercial  lessors  may  offer,  in 
addition  to  equipment,  drivers  to  lessees 
engaged  in  private  carriage,  without 
disturbing  the  principles  upon  which 
Drum,  Personnel  Service,  supra,  and 
related  decisions  rely. 

3.  Effect  upon  owner-operators — We 
contemplate  that  this  proposal  would 
have  a  salutary  effect  upon  the  owner- 
operator  segment  of  the  motor  carrier 
industry.  At  the  same  time,  we  realize 
that  individual  owner-operators  are 
perhaps  the  most  ill-equipped  of  the 
potentially  affectpd  parties  to  comment 
on  this  proceeding.  They  are  generally 
unfamiliar  with  the  notice  and  comment 
process  of  administrative  law,  and  do 
not  have  the  facilities  to  direct  their 
attentions  to  proceedings  such  as  these. 
Nevertheless,  we  urge  representatives  of 
the  owner-operator  industry  to  file 
comments  and  to  encourage  individual 
owner-operators  to  participate. 

Owner-operators,  at  public 
Commission  conferences,  have  opposed 
Commission  policy  which  precludes 
them  from  leasing  their  equipment 
directly  to  shippers.  Such  a  policy,  they 
conclude,  prohibits  them  from  becoming 
effective  competitors  for  traffic.  Their 
desire  is  to  achieve  the  same  efficiency 
of  operations,  productivity  of  equipment, 
and  balance  of  operations  that  larger 
carriers  strive  to  maintain.  A  policy 
allowing  the  leasing  of  equipment  with 
drivers  to  private  carriers  would 
effectively  place  a  new  source  of  traffic 
at  owner-operators'  disposal.  This  could, 
in  turn,  preserve  the  integrity  of  the 
owner-operator  sector  in  the  overall 
scheme  of  meter  carrier  transportation 
by  removing  unnecessary  regulatory 
impediments  to  achieving  increased 
operating  efficencies,  increased 
revenues,  greater  fuel  savings,  and  more 
productive  use  of  equipment. 

An  additional  yet  pivotal  issue 
concerns  owner-operator  employment 
status.  In  the  regulated  sector  of  motor 
carrier  transportation,  the  leasee's 
assumption  of  exclusive  possession, 
control,  use  of,  and  responsibility  for  the 
leased  equipment  does  not  normally 
disturb  the  equipment  lessor's  status  as 
an  independent  contractor. 
Arrangements  can  be  perceived, 
however,  whereby  an  owner-operator 
could  lease  equipment  to  a  private 
carrier  and  perform  in-house 


transportation  services,  similar  to  the 
shipper's  private  carriage  operations  in 
which  a  driver  was  employed.  The 
amount  of  control  that  may  ultimately 
be  required  in  order  to  legitimize  private 
carriage  operations  conducted  with 
owner-operators  may  raise  serious 
questions,  for  the  owrier-operator  and 
the  lessee.  conceni;.ig  cwner-operators' 
continued  and  com.Tr.cn.Iy  held  status  as 
independent  contracr: -5.  Resolution  of 
this  issue  will  have  a  tearing  on  the 
extent  to  which  owr,? --operators  would 
be  used  by  private  carriers  ar.d  shippers. 

We  see  no  reason  why  the  leasing  of 
owner-operators  to  private  carriers 
should  result  in  a  chaage  a  status; 
leasing  to  common  c»::i,er3,  after  all, 
does  not  convert  iriependert  owner- 
operators  into  empioyesi  We 
nonetheless  request  r rrr.'iier.ts  on 
whether,  through  custom,  practice,  or 
arrangement,  owr.e'-cc&.-^tcr  lessors 
engaging  in  private    arnige  operations 
may  experience  a  c' trge  'w.  status  from 
"independent  ccir.t!'a..x: '  to 
"employee". 

4.  Effect  upon  A'jtrcrrzad  Corners — 
Many  authorized  cav  era  have  engaged 
the  services  of  owner-cpsrators 
exclusively  or  to  ai,.s~eut  their 
equipment  fleets.  Shi-:p'?-rs  commonly 
use  authorized  carriers,  who  In  turn  use 
owner-operators,  e:"her  exclusively  or 
for  overflow  traffic  dirL'.g  peak  periods 
to  augment  their  cat  p:i.-,',ite  f.eets.  If  it 
is  determined  that  owrec-cpi-rators  may 
lease  their  equipraer.t  tc  private  carriers, 
then  traffic  norma!!;,  hi^"d!ed  by  an 
authorized  carrier  ~.ay  he  diverted  to 
the  owner-ope'-ator  >Aho  negc'tates 
independently  to  trarspi'tt  a  private 
carrier's  frieght. 

Comments  are  sought  frcra  authorized 
carriers  explaining  how  and  why  traffic 
may  be  diverted  frcrri'.  them,  setting 
forth,  with  substantiation,  ar.y  projected 
materially  adverse  effects.  We  stress,  in 
this  connection,  that  we  should  be 
alerted  to  public  harm  as  opposed  to 
simply  private  harm  to  individual  firms. 
Carriers  should  also  address  other 
relevant  issues  that  would  arise  in  the 
promotion  of  competitive  and  efficient 
transportation  services  '~arr.».*ed  by  the 
national  transporta^ar  poi  :y  They 
must  bear  in  miud  that  whi'e  freight 
transported  by  pniva "e  carr-ers  is 
exempt  and  cou'd  th?refo'e  be 
transported  by  owT.erope'a'ors, 
authorized  carnerrs  wcJ.d  sot  be 
precluded  from  par'LCtpating  m  the 
negotiations  for  ar.d  transpcrtation  of 
private  freight. 

Environmental  and  Enerey 
Considerations 

We  do  not  believe  that  this  request  for 
comments  or  subsequent  Co.-nmission 


action,  if  any.  on  these  issues  will  have 
any  significant  impact  upon  the  quality 
of  the  human  environment.  We  do 
anticipate  that  further  action  will 
improve  operating  efficiencies,  reduce 
empty  mileages,  and  increase 
productivity  of  revenue  equipment,  thus 
contributing  to  the  conservation  of 
energy  resources.  In  any  event,  we 
invite  comments  which  identify 
significant  effects  ihis  proceeding  may 
have  on  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

This  notice  is  issued  pursuant  to  5 
U.S.C.  553. 

By  the  Commission,  Chairman  Caskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp,  Trantum,  Alexis,  and  CiiUam. 

Decided:  December  19, 1980 
James  H.  Bayne. 
Acting  Secretary. 

|FR  Doc.  80-40445  Filed  Vl-m-»0:  «  «  dm) 
BILLING  CODE  7035-D1-M 


[Ex  Parte  No.  MC-122  (Sub-No.  39J 

Interpretation— Intercorporate  hauling 

agency:  Interstate  Commerce 

Commission. 

action:  Petition  for  Declaratory  Order. 

SUMMARY:  We  have  been  asked  to 
determine  whether  the  exemption  of 
Section  9  of  the  Motor  Carrier  Act  of 
1980  (Pub.  L.  96-296,  94  Stat.  798 j  is 
available  to  certain  types  of  companies. 
We  believe  that  49  U.S.C.  10524  (a)  and 
(b)  are  interrelated  so  as  to  render  the 
exemption  of  Section  9  unavaiiabie  to 
transportation  firms  and  their 
subsidiaries.  We  propose,  however,  to 
allow  affiliates  of  warehousing 
operations  to  perform  private  ca.Tiage 
service  by  reason  of  the  intercorporate 
hauling  exemption. 
DATE:  Comments  are  due  on  or  before 
February  17. 1981. 

ADDRESSES:  Send  an  original,  and,  if 
possible.  15  copies  of  comments  to;  Ex 
Parte  No.  MC-122  {Sub-No.  3),  Roo.ti 
5416,  Office  of  Proceedings,  intprstaie 
Commerce  Commission.  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  B.  Werner,  (202)  275-7985.  or 
Edward  E.  Guthrie,  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Motor  Carrier  Act,  exempts 
compensated  intercorporate  hauling 
(CIH)  from  hcensing  provisions 
otherwise  applicable  to  for-hire  motor 
carrier  operations.  Its  terms,  however, 
limit  the  applicability  of  the  exemption 
to  situations  where  the  corporation 
providing  service  is  a  100  percent  owner 
of  the  company  by  or  for  which  traffic  is 
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an  end  to  many  clandestine 
transportation  operations  being 
conducted  under  the  guise  of  private 
carriage.  See  Church  Point  Wholesale 
Bev.  Co.  v.  United  States.  200  F.  Supp. 
."inn  fW.D.  LA  19611.  citina  Senate  Reoort 


"motor  private  carrier"  that  must  be  the 
owner,  lessee,  or  bailee  of  the  property 
being  transported.  It  is  also  important 
that  we  receive  comments  concerning 
how  such  an  exemption  for  a 
"warehouse"  would  affect  our  regulation 
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being  transported.  Other  provisions 
require  notification  to  the  Commission, 
publication  of  the  notice  in  the  Federal 
Register;  and  carrying  of  the  notice  in 
the  cab  of  vehicles  performing  CIH 
service. 

On  July  3, 1980,  the  Commission 
published  a  notice  of  interim  rules 
implementing  the  CIH  provisions  of  the 
Act  in  Ex  Parte  No.  MC.122  (Sub-No.  1) 
(45  PR  45526).  That  notice  requested 
comments  on  the  suitability  of  the 
proposed  rules  as  final  implementing 
regulations.  Several  comments  raised 
substantive  questions  which  it  did  not 
appear  appropriate  to  consider  in  a 
proceeding  dealing  essentially  with 
procedureal  matters.  One  comment,  filed 
by  Cape  Air  Freight  was  framed  in  the 
alternative  as  a  petition  for  a 
declaratory  order  concerning  possible 
limitations  on  the  CIH  exemption.  This 
pleading  raises  questions  of  statutory 
interpretation  which  will  be  described 
below. 

The  question  posed  in  the  Cape 
petition  is  whether  a  carrier,  particularly 
an  air  freight  forwarder  or  airline,  may 
"spin-off  a  100  percent-owned  trucking 
company  established  to  provide  service 
for  the  parent  carrier  under  the  CIH 
provisions  of  the  Act.'  Other  comments 
have,  more  hypothetically,  inquired 
whether  such  a  course  may  be  followed 
by  non-carriers,  such  as  warehouses, 
which  control  freight  but  are  not 
themselves  able  to  perform 
transportation  as  unregulated,  private 
carriers.  See/.C.C.  v.  V.S.C.  Wholesale- 
Warehouse  Co..  312  F.  Supp.  542  (S.D.  ID 
1969). 

In  the  petition  for  declaratory  order 
Cape  Air  Freight  posits  that  various 
regulated  carriers  are  in  the  business  of 
providing  alternate,  surface 
transportation  for  air  carriers  and  their 
frequently  affiliated  forwarders.  It 
observes  that  if  air  carriers  are  found 
able  to  perform  surface  service  under 
their  own  corporate  umbrellas  without 
b'ecoming  subject  to  ICC  regulation,  the 
operations  of  independent,  ri^ulated 
carriers  s'.tsad  to  be  adversel^affected. 


We  ce 


ude  that  affiliates  of  carriers 


operating  in  the  air  transportation  mode 
a'e  not  subject  to  the  CIH  exemption. 
W  e  recognize  tliat  combined  air  and 
surface  capability  within  the  same 
company  would  increase  the  fiexibility 
of  the  transportation  system  to  the  likely 
benefit  of  users  of  air  freight  services.  At 


'  Our  no'icc  nf  .r.u^rirr.  rules  in  Ex  Piir!e  No.  122 
(S^:b-No.  1)  obsi"-ved  that  under  sec'.ion  9.  it  would 
hi  proper  for  shippers  to  establish  separate 
transporlation  S'..bsiiiiaiies  to  provide  exempt.  CIH 
fer.'iie.  prev!o>,sIy  such  operations  had  been 
considered  sub'f  cl  tc  regulation,  and  required  a 
license  fion  this  Commission,  See  SrhenJey  Corp.  v. 
L'r.ited  StotiS.  326  U.S  432  (1946). 


the  same  time,  we  are  not  concerned 
that  improvements  in  the  intermodal 
capability  will  adversely  affect 
regulated  carriers  since,  on  balance,  we 
see  no  public  harm  flowing  from  such 
redistribution  of  existing  traffic.  Our 
determination  fiows  from  our  belief  that 
Congress  hasr.ot  seen  fit  to  extend  the 
CIH  exerr-ption  to  companies  whose 
principal  business  is  the  provision  of 
transportation. 

We  note  that  the  CIH  exemption  is 
codified  at  49  U.S.C.  10324(b).  The  prior 
subsection.  49  U.S.C.  10524(a),  embodies 
the  so-called  "principal-business"  test 
which  allows  private  carriage 
operations  to  be  performed  only  when 
such  operations  are  in  furtherance  of 
some  primary,  nan-transportation 
enterprise.  In  view  of  the  inclusion 
under  the  same  code  section  of  the 
"primary  business"  standard  and  the 
CIH  exemption,  we  believe  that  49 
U.S.C.  10324(a}  mjst  be  complied  with 
before  the  exerr^ption  in  subsection 
10524(b)  applies.  Where  an  air  freight 
forwarder  or  ether  non-regulated 
transportation  entity  is  the  parent  of  a 
separate  motor  carrier  this  test  would 
not  be  satisfied. 

We  fijrther  believe  that  the  concurrent 
adoption  in  the  Motor  Carrier  Act  of  49 
U.S.C.  10528(a){8)fB]  supports  our 
interpretation.  That  provision  exempts 
from  our  regulation  transportation  of 
passengers  or  property  by  motor 
vehicles,  "as  part  of  a  continuous 
movement,  which  has  been  or  will  be 
transported  by  an  air  carrier."  By  having 
specifically  exem.pted  such  continuous 
operations,  and  also  having  exempted 
emergency  substitute  service  in  49 
U.S.C.  10526(a)(8}(C),  it  appears  that  it  is 
not  within  the  legislative  intent  to 
authorize  those  operating  within  the 
mode  of  air  carriage  freely  to  substitute 
surface  operations  for  movements  by 
air,  without  those  operations  becoming 
subject  to  Commission  scrutiny. 

As  a  rcnsequer^ce,  we  conclude  that 
affihdtes  of  carriers  operating  in  the  air 
transp.irtation  mcde  are  not  subject  to 
the  CIH  exemption.  We  requ.^st 
comments  on  that  view  and  on  the 
related  questions  which  follow:  (1) 
Would  such  a  finding  apply  equally  to 
motor  carriers  aftl'iated  xvith  carriers 
operating  in  other  nrodes  (e.g.  rail, 
water)'  (2]  Shoiiid  specific  regulations 
be  adopted  to  preclude  the  filing  of  CIH 
notices  provides  for  in  49  U.S.C. 
10524(b)fl},  (2)  and  [4),  by  firms  which 
are  engaged  only  in  transportation 
operations?  s.id  (3)  If  so,  what  form 
should  such  regulations  take? 

We  turn  now  to  the  other  question 
framed  m  comments  in  Ex  Parte  No. 
MC-122  [Sub-No.  1).  of  whether  non- 
transportation  businesses,  such  as 


warehouses,  may  set  up  affiliates  to 
move  their  freight  under  the  CIH 
exemption.  In  I.C.C.  v.  V.S.C. 
Wholesale-Warehouse  Co.,  supra,  it 
was  determined  that  warehouses  in 
particular,  could  not  engage  in  private 
carriage,  because  of  the  requirements  of 
then  49  U.S.C.  303  (c)  (now  49  U.S.C. 
10524(a)]  that  such  operations  be  both  in 
furtherance  of  a  principal  or  primary 
non-transportation  enterprise,  and  also, 
within  the  scope  of  such  activities. 
Under  the  facts  presented,  the 
transportation  of  freight  for  patrons  was 
found  to  constitute  for-hire,  contract 
carriage,  as  defined  in  then  49  U-S.C. 
303(b)(15). 

The  facts  in  the  V.S.C.  case  are 
sufficiently  germane  to  warrant 
restatement  here.  In  that  proceeding,  the 
warehouse  operator  maintained  a  truck 
fleet  with  which  it  transported  exempt 
produce  in  interstate  commerce.  It  also 
moved  nonexempt  traffic  between  its 
various  storage  locations,  assertedly  to 
enable  it  to  meet  customer  delivery 
instructions  in  a  more  responsive 
manner.  While  the  advantages  of  the 
transportation  senice  to  patrons  of  the 
warehouse  were  implicitly  recognized, 
the  principal  purpose  of  the  operations 
was  found  to  be  that  of  repositioning 
equipment  used  in  exempt  haulage.  The 
Court  specifically  concluded  that  while 
these  operations  made  defendant's 
carrier  service  more  efficient,  this  factor 
did  not  warrant  finding  the  nonexempt 
service  within  the  scope  of  the 
warehousing  business  in  which  it  was 
engaged. 

It  is  our  view  that  it  would  now  be 
proper  to  hold  that  such  carrier 
operafions  are  within  the  scope  of  a 
primary  non-transportation  business. 
We  note  that  all  of  the  various  entities 
involved  in  moving  goods  and  products 
from  their  source  to  the  ultimate  market 
must  provide  a  broader  range  of 
services  to  enhance  the  efficiency  of  the 
overall  transportation  system.  We 
believe  that  warehouses  should  be  able 
readily  to  reposition  stock  of  their 
clientele  while  in  their  possession  by 
means  of  interstate  hauling,  and  that  we 
should  facilitate  these  operations 
whenever  possible.  Comments  of 
interested  parties  should  address  the 
question  of  whether  this  premise  is 
correct,  and  provide  data  in  support,  if 
possible. 

We  observe  that  a  finding  that  motor 
transportation  by  warehouses  is  within 
the  scope  of  a  non-transportation 
business  would  not  be  contrary  to  the 
legislative  intent  p.'ompti.ng  Congress  to 
adopt  the  "primary  business"  standard. 
This  provision  was  largely  corrective  in 
nature,  with  its  objective  being  to  bring 
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INTERSTATE  COMMERCE 

COMMISSION 

49  CFR  Parts  1002, 1003, 1011,  and 

1100 

[Ex  Parte  No.  55  (Sub-No.  43)] 


a.  Content  of  oral  hearings 

b.  Notice  of  oral  hearings 

7.  Supporting  evidence  in  motor  common 

carrier  cases 

8.  Prior  Commission  policy  statements  which 

affect  the  application  process 
a.  Related  issues  in  a  sincle  application 


governed  the  Commission's  activifies. 
Most  of  these  changes  related  to  the  law 
governing  motor  carriers  of  property. 
Significantly,  however.  49  U.S.C.  10322 
adopted  statutory  time  limits  for  the 
processing  of  appHcations.  as  set  forth 
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an  end  to  many  clandestine 
transportation  operations  being 
conducted  under  the  guise  of  private 
carriage.  See  Church  Point  Wholesale 
Bev.  Co.  V.  United  States,  200  F.  Supp. 
508  (W.D.  LA  1961),  citing  Senate  Report 
No.  1647,  85th  Cong.  2d  Sess.  523-525 
(1958).  The  particular  services  to  which 
the  provision  was  directed  involved 
"buy-sell"  transactions  which  imparted 
a  misleading  appearance  to  the 
operations  being  performed. 
Warehouses  providing  transportation 
services  have  not  historically  engaged  in 
such  practices,  and  it  appears  that 
extending  the  primary  business  test  to 
their  operations  may  have  been  more  to 
insulate  regidated  carriers  from 
competition  than  to  protect  the  public 
from  unscrupulous  operators.  While 
such  insulation  may  have  once  been  a 
valid  regulatory  objective,  it  clearly  is 
no  longer  in  light  of  the  Motor  Carrier 
Act  of  1980. 

In  addition  to  discussing  the  matters 
set  out  above,  comments  should  identify 
what,  if  any,  significant  effect  this 
proceeding  may  have  on  either  the 
quality  of  the  human  environment  or 
conservation  of  energy  resources. 

(49  U.S.C.  10101.  and  10321  and  5  U.S.C. 
554(e)) 

Decided  December  19. 1980. 

By  the  Commission,  Chairman 
Gaskins,  Vice  Chairman  Gresham, 
Commissioners  Clapp,  Trantum,  Alexis, 
and  Gilliam.  Commissioner  Gilliam 
concurring  with  a  separate  expression. 
Commissioner  Clapp  concurs  in  part  and 
dissents  in  part  and  will  submit  a 
separate  expression  at  a  later  date. 
James  H.  Bayne, 
Acting  Secretary. 

Commissioner  Gilliam  concurring: 

While  we  are  only  seeking  comments 
here  on  whether  motor  carriers  affiliated 
with  carriers  operating  in  other  modes 
(e.g.  rail,  water)  are  subject  to  the  CIH 
exemptions,  it  is  my  opinion  that  they 
are  not.  We  make  this  conclusion 
relating  to  motor  carrier  affiliates  of 
carriers  operating  in  the  air 
transportation  mode.  Section  10524  of 
the  Motor  Carrier  Act  of  1980 
specifically  states  that  to  be  eligible  for 
the  exemption,  the  "property  is 
transported  by  a  person  engaged  in  a 
business  other  than  transportation."  I  do 
not  know  how  we  can  logically  conclude 
that  rail  and  water  carriers  are  not 
primarily  engaged  in  transportation. 

In  addressing  the  question  of  whether 
a  person  engaging  in  a  warehousing 
business  is  subject  to  the  CIH 
exemption,  parties  should  address  the 
question  of  whether  a  warehousing 
business  meets  the  definition  of  a 


"motor  private  carrier"  that  must  be  the 
owner,  lessee,  or  bailee  of  the  property 
being  transported.  It  is  also  important 
that  we  receive  comments  concerning 
how  such  an  exemption  for  a 
"warehouse"  would  affect  our  regulation 
of  freight  forwarders. 

IFR  Doc.  80-40446  Filed  12-30-80.  8:45  am| 
BILLING  CODE  7D35-01-M 


86772    Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31,  1980  /  Rules  and  Regulations 


The  discussion  of  the  interim  rules 
will  refer  to  the  numbering  used  in  the 
July  3, 1980,  Federal  Register 
publication,  which  numbered  the  parts 
as  follows: 


use  of  time  are  outlined  in  the  chart  set 
forth  in  Appendix  C. 

The  chart  details  what  the  median 
decision  time  frames  were  under  those 
procedures.  Clearly  the  Commission 


Adequacy  of  45-Day  Time  Limit  for 
Protests 

Many  persons  argue  that  the  45-day 
time  limit  provided  for  protests  is 
inadequate;  some  suggest  60  days  would 
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INTERSTATE  COMMERCE 

COMMISSION 

49  CFR  Parts  1002, 1003, 1011,  and 

1100 

[Ex  Parte  No.  55  (Sub-No.  43)] 

Rules  Governing  Applications  for 
Operating  Authority 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  adopts  final 
rules  which  govern  applications  for 
operating  authority  filed  with  the 
Interstate  Commerce  Conmiission.  The 
rules  modify  the  Commission's 
permanent  authority  procedures 
governing  the  issuance  of  certificates, 
permits  and  licenses  to  motor  and  water 
carriers,  freight  forwarders,  and  brokers 
to  speed  up  administrative  processes. 
Interim  rules  were  adopted  at  45  FR 
45534.  July  3, 1980,  and  amended  at  45 
FR  80109.  December  3. 1980.  Comments 
were  requested  on  their  suitabihty  as 
final  rules.  These  rule  changes  are  made 
necessary  by  the  Motor  Carrier  Act  of 
1980.  which  altered  entry  standards  for 
motor  carriers  of  property,  and  which 
imposed  statutory  deadlines  on  non-rail 
proceedings. 

DATES:  Applications  affected  by  these 
rules:  Applications  filed  on  or  after 
February  9, 1981  will  use  these  rules. 
Applications  filed  between  July  3, 1980. 
and  February  9, 1981,  will  continue  to 
use  the  imterim  rules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obudsman's  Office— 202-275-7440. 
Peter  Metrinko— 202-275-7805,  Edward 
E.  Guthrie— 202-275-7691. 

For  copies  of  these  rules:  Office  of  the 
Secretary  202-275-7307  or  800-424-5230. 
SUPPLEMENTARY  INFORMATION: 

Appropriate  Application  Form 

Applications  under  these  final  rules 
shall  be  filed  on  the  modified  OP-1  form 
dated  1-81. 

Topic  Index 

A  Introductory  Matters 

1.  Background 

2.  Handbooi<s  \o  guiie  applicants  and 

prote.-tdi's 

3.  Terminology  and  renumbering 

B  Major  Is SL.es 

1,  The  case-'n-chief  format 

2,  .Adeq.:  ...y  of  45-d<iy  time  limit  for  protests 

3.  Proper  notice  to  applicant  under  5  U.S.C. 

554(b) 

4.  Restrictive  amendments 

5  Applicants'  threshold  burden — motor 
carrier  proceedings 

a.  Guidelines  for  tht  processing  of  op>po&ed 
cases 

b.  Status  of  unopposed  cases 
6.  Oral  hejnngs 


a.  Content  of  oral  hearings 

b.  Notice  of  oral  hearings 

7.  Supporting  evidence  in  motor  common 

carrier  cases 

8.  Prior  Commission  policy  statements  which 

affect  the  application  process 

a.  Related  issues  in  a  single  application 

b.  New  evidence  in  rebuttal  statements 

c.  Operational  feasibility 

d.  "Toto"  policy — imposition  of  conditions 

e.  Rule  of  eight 

f.  Solicitation  of  withdrawal  of  shipper 
support  by  protestants 

g.  Ex  Parte  No.  MC-121 
h.  Extensions  of  time 

i.  The  issue  of  rates  in  apphcation 
proceedings 

9.  Elimination  of  notarization  requirement 

10.  Deletion  of  financial  information 

11.  Passenger  carrier  interests 

C.  Miscellaneous  Matters 

1.  Petitions  to  modify 

a.  Petitions  for  correction 

b.  Petitions  for  clarification  or 
interpretation 

c.  Petitions  to  modify  permits  under  49  CFR 
1002.2(dj[8) 

2.  Changes  to  the  application  form 

3.  Caption  summary  examples 

4.  Pack  and-crate  applications 

5.  Property  broker  applications  and  property 

broker  affiliations 

6.  Requirement  that  applicant  describe 

circumstances  why  community  not 
regularly  served 

7.  Obtaining  copies  of  the  application  from 

the  apphcant 

8.  Limited  time  to  reply 

9.  Consolidation  of  separate  applications 

10.  Page  limitation  on  abstract  of  protestants' 

authorities 

11.  Speedy  service  of  decisions 

12.  Carriers  who  wish  to  join  their  existing 

authority  with  the  requested  authority  to 
provide  a  through  service 

14.  Service  of  motions  by  protestants 

15.  Is  Federal  Register  notice  sufficient  for 

potential  protestants?  Serving  notice  of 
applications  on  all  truckers. 

16.  Notificdtion  to  the  Commission  of 

erronecus  Federal  Register  publication. 

17.  Qualifications  for  protesting. 

18.  Duplicative  operating  rights. 

19.  Discovery  under  the  adopted  rules. 

20.  Further  supplementation  of  evidence  prior 

to  Federal  Register  publication. 

21.  Equipment  list  sur.imary. 

22.  Unnecessary  documentation  in  general. 

23.  Filing  of  separate  fitness  only 

applications. 

24.  Markirig  envelopes  to  identify  type  of 

pieadir.g, 

25.  Copies. 

28.  Corrimtn'.s  that  were  not  addressed, 
27.  Oral  argument  request. 

23.  Environmental  and  energy  considerations. 

29.  Adoption  of  rules. 

30.  Appendix  A — final  application  rules. 

31.  Appendix  B — new  application  form. 

32.  Appendix  C — flow  charts  of  former  and 

final  rules. 

Background 

The  Motor  Carrier  Act  of  1980  (Act ") 
made  many  changes  in  the  law  which 


governed  the  Commission's  activities. 
Most  of  these  changes  related  to  the  law 
governing  motor  carriers  of  property. 
Significantly,  however.  49  U.S.C.  10322 
adopted  statutory  time  limits  for  the 
processing  of  applications,  as  set  forth 
in  the  previous  notice.  In  brief,  in 
modified  procedure  cases,  we  must  issue 
an  initial  decision  180  days  after  the 
application  is  filed.  In  orally  heard 
cases,  270  days  are  allowed  for  the 
initial  decision,  of  which  180  days  may 
be  used  for  the  completion  of 
evidentiary  proceedings. 

The  Commission  adopted  interim 
rules  to  handle  operating  rights 
applications  filed  immediately  after  the 
passage  of  the  Act.  Since  that  time,  in 
addition  to  receiving  many  comments, 
we  have  gained  much  experience  in  the 
daily  use  of  the  rules.  This  experience, 
coupled  with  the  public  comments, 
warrants  modifications  in  the  rules,  The 
final  rules  are  hsted  in  Appendix  A.  The 
rules  are  substantially  similar  to  the 
ones  proposed.  However,  a  number  of 
minor  modifications  have  been  made  to 
clarify  rules  or  ease  the  paperwork 
burden  on  the  public.  Persons  practicing 
before  the  Commission  are  especially 
urged  to  examine  the  changes  carefully 
in  order  to  avoid  case  processing 
problems. 

Handbooks  to  Guide  Applicants  and 
Protestants 

In  addition  to  these  rules,  the 
Commission  will  soon  issue  booklets  to 
guide  potential  applicants  and 
protestants.  The  availability  of  these 
booklets  will  be  announced  in  the 
Federal  Register  and  through  other 
appropriate  outlets. 

These  booklets  will  provide  a 
complete  guide  to  participants  in  the 
operating  rights  application  process.  For 
example,  information  will  be  provided 
on  post-decision  compliance 
requirements.  We  considered  providing 
some  of  this  information  in  the  rules 
themselves,  but  decided  that  the  rules 
would  have  become  unnecessarily 
detailed  with  information  outside  the 
application  process  itself. 

Terminology  and  Renumbering 

To  avoid  confusion  in  our  discussions, 
please  note  the  following: 

The  "former  rules"  or  "former 
procedures"  means  those  in  effect  for 
applications  filed  prior  to  passage  of  the 
Motor  Carrier  Act  of  1980.  which  were 
superseded  by  the  "interim  rules" 
published  in  the  Federal  Register  of  July 
3. 1980.  at  45  FR  45534  (1980).  The  "final 
rules"  are  those  being  adopted  in  this 
decision  and  notice. 

The  term  "Titness  only"  applications 
replaces  "fitness  related"  applications. 
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found  by  the  Commission  to  violate  an 
applicant's  opportunity  for  proper  notice 
as  required  by  Section  554(b)  of  the 
APA.  See  Revision  of  Application 
Forms,  supra.  They  contend  that  the 


Protestants'  filings  in  opposition,  when 
served  upon  applicant,  provide  that 
notice.* Existing  Commission  regulations 
provide  for  this  notice  in  the  form  of 
protests  which  must  be  filed  within  45 


standard  of  "public  convenience  and 
necessity"  for  applications  by  passenger 
carriers,  the  policy  enunciated  in  Ex 
Parte  No.  MC-121,  Policy  Statement  on 
Motor  Carrier  Regulation,  44  FR  60296 


86772   Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations    86773 


The  discussion  of  the  interim  rules 
will  refer  to  the  numbering  used  in  the 
]uly  3, 1980,  Federal  Register 
publication,  which  numbered  the  parts 
as  follows: 
§  1100.247(A)— How  to  Apply  for 

Operating  Authority 
§  1100.247(B)— How  to  Oppose  Requests 

for  Authority 
§  1100.247(C) — General  Rules  Governing 

the  Application  Process 

Subsequent  to  this  publication, 
however,  the  Federal  Register  required 
that  we  change  our  numbering  (45  FR 
64958,  Oct.  1, 1980).  The  final  rules  will 
use  the  following  numbering: 
§  1100.251— How  To  Apply  for 

Operating  Authority 
§  1100.252— How  To  Oppose  Requests 

for  Operating  Authority 
§  1100.253— General  Rules  Governing 

the  Application  Process 

The  "Case-in-Chier*  Format 

A  number  of  parties  object  to  the 
"case-in-chief  format.'  A  basic 
objection  is  the  belief  that  the  time 
limits  imposed  by  49  U.S.C.  10322  can  be 
met  by  more  expedited  internal  handling 
and  a  restructuring  of  times  when 
statements  are  due. 

We  find  none  of  the  many  submitted 
alternatives  suitable.  In  each  instance, 
times  for  the  numerous  steps  which 
composed  the  former  procedures  are  so 
compressed  as  to  be  unworkable.  The 
Motor  Carrier  Lawyers  Association 
(MCLA),  for  example,  states  that  the 
interim  rules  are  a  "telling  admission  of 
regulatory  inefficiency"  (MCLA,  p.  15). 
Typical  of  the  alternative  approaches 
suggested,  it  would  give  the  Commission 
45  days  from  the  date  the  applicant's 
rebuttal  statement  is  received  by  the 
Commission  to  serve  the  initial  decision. 

The  former  procedures'  and  interim 
procedures'  basic  steps  and  projected 


'So-called  because  of  an  earlier  Commission 
proposal  called  "case-in-chier'.  developed  in  Ex 
Parle  No.  55  (Sub-No.  14).  and  rejected  in  large  part 
in  Revision  of  Application  Forms.  125  M.C.C.  790 
(1976).  The  two  cases  are  much  different,  however. 
The  major  objections  of  the  Commission  against 
adoption  were  (1)  applicant  would  face  increased 
costs  since  it  would  have  to  serve  copies  of  its 
evidence  on  all  parties  who  submitted  "protests" 
(not  including  protestants'  verified  statements, 
however):  and.  (2)  applicant's  inability  to  discover 
existing  services,  linked  with  its  burden  of  proof  to 
meet  the  second  part  of  the  three-part  test  in  Pan- 
American  Bus  Lines  Operation,  1  M.C.C.  190,  203 
(1938). 

These  objections  have  been  removed,  since  an 
applicant  no  longer  has  the  "adequacy  of  existing 
service"  burden  of  proof.  Further,  our  different 
version  of  case-in-chief  requires  the  opposition  to 
file  its  entire  case,  which  makes  frivolous  protests 
unlikely.  Applicant  is  partially  remunerated  for 
copying  costs  in  our  rules.  Finally,  all  choices  of  an 
application  system  require  compromises  and  trade- 
offs. The  180-day  lime  limit  cannot  however,  be 
compromised. 


use  of  time  are  outlined  in  the  chart  set 
forth  in  Appendix  C. 

The  chart  details  what  the  median 
decision  time  frames  were  under  those 
procedures.  Clearly  the  Commission 
under  the  old  format  could  not  meet  the 
new  deadlines.  Some  change  from  those 
procedures  is  necessary.  The  issue, 
therefore,  is  how  to  allocate  between  the 
Commission  and  the  public  that  portion 
of  the  180-day  statutory  period  that  is 
somewhat  discretionary.  We  believe  it 
is  reasonable  to  give  the  Commission 
somewhat  more  time  to  process 
applications  than  is  accorded  private 
litigants.  The  Commission,  unlike 
private  litigants,  may  not  choose 
whether  to  participate  or  not  in 
particular  cases  depending  upon  the 
relative  interest  in  the  given  case. 

We  must  process  and  keep  proper 
records  for  all  applications.  The 
complexity  involved  in  accomplishing 
this  task,  which  may  not  be  well  known 
to  private  parties,  is  detailed  in 
Appendix  C  to  this  decision.' 
Furthermore,  our  procedures  must  be 
designed  to  permit  us  to  accomplish  our 
business  within  the  initial  statutory 
deadline  in  the  great  majority  of  cases 
even  though  we  may  not  consume  the 
allotted  time  in  a  given  application.  We 
have  not,  we  might  add,  drafted  our 
regulations  in  order  specially  to 
accommodate  the  most  complex  cases. 
We  are  confident  that,  with 
extraordinary  effort  in  specific  cases, 
we  will  be  able  to  meet  the  statutory 
deadline  even  in  the  most  complex 
situations. 

Our  experience  since  July  has  been 
favorable.  By  and  large,  private  parties 
have  met  the  timetables  we  established 
on  an  interim  basis  and  we  have  been 
able  to  meet  the  statutory  deadlines  in 
all  cases  to  date.  AdmJttedly,  the 
number  of  cases  processed  to  final 
decision  since  July  has  been  small.  Our 
procedures,  moreover,  are  not  set  in 
stone.  We  are  prepared  to  review  them 
in  light  of  the  experience  gained  over  the 
next  several  months  in  order  to 
determine  whether  (i)  the  time  available 
to  private  parties  is  sufficient,  and  (ii) 
the  time  allowed  for  decisionmaking  at 
the  Commission  is  unnecessarily  long. 
We  can  adjust  the  allocation  of  time  if 
circumstances  warrant.  We  do  not  wish 
to  upset  this  procedure  by  modifying  the 
allocation  of  time  in  the  ordinary  case. 


'The  public  should  also  be  aware  that  we  are 
handjing  our  growing  case  load  with  fewer 
employ  et'H.  In  fiscal  year  1976  the  Commission's 
2,125  employees  handled  8,857  proceedings. 
Presently  we  handle  over  25,000  proceedings  with  a 
staff  of  1. 843. 


Adequacy  of  45-Day  Time  Limit  for 
Protests 

Many  persons  argue  that  the  45-day 
time  limit  provided  for  protests  is 
inadequate;  some  suggest  60  days  would 
be  an  appropriate  figure. 

Typical  of  those  comments  are  the 
ones  submitted  by  Central  Freight  Lines, 
Inc.,  et  al.,  which  assert  that  this  is  not 
enough  time  to  gather  the  specific  traffic 
data  that  is  needed.  This  is  especially 
true  because  the  new  rules  "require"  the 
protestants  to  provide  the  information 
set  forth  in  interim  rule  1100.247(B)(d)(4). 
These  persons  believe  that  this  is  an 
oppressive  rule  amounting  to  a  denial  of 
due  process.  They  assert  that  applicants 
have  an  unlimited  amount  of  time  to 
prepare  an  application,  and  that  fairness 
dictates  that  a  comparison  of  the 
situations  requires  an  extension. 

We  believe  that  45  days  is  sufficient 
time  to  protest  an  application.  After  all, 
this  is  25%  of  the  total  time  in  the  initial 
decision  stage  of  the  process. 

First,  protestants  are  not  operating 
from  "scratch"  when  they  see  an 
application  in  the  Federal  Register. 
Many  protestants  have  developed  their 
traffic  data  representations  so  that  they 
can  readily  extract  such  information. 
And,  while  an  applicant  has  to  do 
original  research  on  its  application, 
protestants  have  a  finite,  known  body  of 
financial  and  operational  data  with 
which  to  work.  Many  of  the  items 
supplied  by  the  protestant  do  not  change 
from  case  to  case,  e.g.,  service 
capabilities,  equipment  lists,  etc. 

Finally,  we  hasten  to  add  that 
following  the  factual  evidence  format  is 
the  only  requirement.  Protestants  are 
free  to  present  whatever  data  they  wish. 
The  format  is  nothing  more  than  a  guide, 
and  a  protestant  can  present  any 
argument  or  data  that  it  wants  to.  The 
guideline  is  merely  an  attempt  to  help 
protestants  structure  their  evidence,  and 
also  a  device  to  help  us  analyze  it  more 
quickly. 

Is  applicant  deprived  of  an 
opportunity  for  proper  notice  under 
section  554(b)  oft^e  Administrative 
Procedure  Act  (APA)  since  it  cannot 
know  the  extent  of  its  opposition  at  the 
time  it  files  its  evidence? 

The  MCLA  contends  that  the  interim 
procedures  violate  fundamental  due 
process.  The  rules,  they  argue,  deprive 
an  applicant  of  the  opportunity  fairly  to 
present  its  position  by  requiring  it  to  file 
its  evidence  in  support  of  its  application 
before  interested  parties  are  allowed  to 
submit  protests.  The  Association  asserts 
that  a  similar  proposal  to  revise  the 
application  process  by  requiring  an 
applicant  to  file  a  so-called  "case-in- 
chief  at  the  outset  of  a  proceeding  was 


found  by  the  Commission  to  violate  an 
applicant's  opportunity  for  proper  notice 
as  required  by  Section  554(b)  of  the 
APA.  See  Revision  of  Application 
Forms,  supra.  They  contend  that  the 
basis  for  rejecting  the  "case-in-chief 
requirement  at  that  time  remains  valid 
under  the  Motor  Carrier  Act  of  1980,  in 
that  the  prima  facie  showing  of  need 
which  is  still  required  of  an  applicant 
may  not  be  established  in  certain 
instances  without  the  applicant  properly 
addressing  issues  respecting  existing 
services.  The  Commission,  it  urges, 
should  retain  the  existing  licensing 
procedures,  allowing  protestants  to 
respond  to  the  notice  of  an  application 
before  an  applicant  submits  its 
statements,  in  order  to  encourage  and 
ensure  the  presentation  by  applicant  of 
a  complete  record. 

/.  The  notice  requirement  of  5  U.S.C.  554 
of  the  APA  and  its  applicability  to  the 
Commission 's  proceedings 

It  has  long  been  held  that  an 
application  of  a  motor  carrier  for  a 
certificate  of  public  convenience  and 
necessity  is  the  type  of  adjudicatory 
proceeding  to  which  the  notice 
requirements  of  Section  554  apply. ^ 

Section  554(b)  provides  in  relevant 
part: 

(b)  Persons  entitled  to  notice  of  an 
agency  hearing  shall  be  timely  informed 
of: 

(1)  The  time,  place,  and  nature  of  the 
hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 
and 

(3)  The  matters  of  fact  and  law 
asserted. 

When  private  persons  are  the  moving 
parties,  other  parties  to  the  proceeding 
shall  give  prompt  notice  of  issues 
controverted  in  fact  or  law. 

Commission  regulations  provide,  first, 
that  notice  to  interested  persons, 
including  competitors,  be  provided  by 
publication  in  the  Federal  Register  of  an 
accurate  summary  of  the  authority 
sought.'' The  applicant  is  required  to 
make  known  the  entire  scope  of  its 
application  to  ensure  the  adequacy  of 
the  required  notice.  What  is  required 
essentially  is  that  potential  protestants 
be  given  a  reasonable  opportunity  to 
know  the  claims  of  adverse  parties  and 
an  opportunity  to  meet  them.* 

Applicant,  in  turn,  is  entitled  to 
"prompt  notice"  of  the  issues  in  fact  or 
law  controverted  by  interested  persons. 


Protestants'  filings  in  opposition,  when 
served  upon  applicant,  provide  that 
notice.* Existing  Commission  regulations 
provide  for  this  notice  in  the  form  of 
protests  which  must  be  filed  within  45 
days  of  the  Federal  Register  publication, 
and  in  which  the  protestant  must  specify 
those  matters  in  controversy. 

MCLA's  contentions,  in  fact,  go  not  to 
the  notice  requirements  of  the  APA,  but 
rather  to  the  fairness  of  the  procedures 
adopted.  An  applicant  is  entitled  to  file 
an  answer  or  other  form  of  responsive 
pleading,  and  the  Commission's  rules  so 
provide,' but  an  applicant  is  not 
"entitled"  to  know  the  protestant's 
anticipated  contentions  before 
submitting  initial  evidence.  While  it 
might  be  marginally  helpful  to  an 
applicant  to  be  knowledgeable  of  the 
issues  protestants  intend  to  raise,  before 
submitting  its  evidence  in  support  of  the 
application,  applicant  is  entitled  under 
Section  554  only  to  a  "response"  to 
protestants'  pleadings. 

Commission  regulations  provide  for 
the  filing  by  appUcant  of  a  reply  to  any 
protests,  ensuring  that  applicant  is  given 
the  opportunity  to  sustain  any  issues  in 
its  application  which  protestants 
controvert. 

//.  The  applicant's  opportunity  for  a 
'fair  hearing"  under  the  revised 
licensing  procedures  proposed  pursuant 
to  the  Motor  Carrier  Act  of  1980 

The  Commission,  in  Revision  of 
Application  Forms,  supra,  at  818-20, 
rejected  a  proposal  to  require  an 
applicant  to  submit  with  its  application 
all  of  the  evidence  upon  which  it  intends 
to  rely.  It  viewed  the  provisions  of 
Section  554(b)  and  554(c)  together  and 
concluded  that,  in  examining  the 
fairness  and  feasibility  of  the  proposal 
in  terms  of  an  apphcant,  the  proposal 
was  not  in  the  public  interest.  The 
Commission  examined  the  statutory 
provision  and  prevailing  interpretations 
and  noted  that  the  determinative 
considerations,  as  set  forth  in  Pan- 
American  Bus  Lines  Operation,  1  M.C.C. 
190,  203  (1936),  require  consideration  of 
the  adequacy  of  existing  services.  It 
concluded  that  an  applicant  would  be 
better  able  to  address  fully  the 
requirement  once  opposing  carriers 
were  made  known  to  it. 

The  statutory  provisions  at  49  U.S.C. 
10922  and  the  determinative 
considerations  governing  applications 
for  motor  carrier  authority  have  been 
altered  significantly  in  recent  months.' 
While  part  (a)  retains  the  controlling 


'North  American  Van  Lines.  Inc..  v.  ICC,  386  F. 
Supp.  665  (N.  O.  Ind.  1974] 

*See  final  rule  1100.251(j)(2). 

^ North  Alabama  Exp.,  Inc..  v.  United  States.  585 
F.2d  783  (5lh  Cir.  1978). 


'See  final  rule  1100.252(h)(2). 
'See  final  rule  1100.2Sl(o). 
•H.R,  Rep.  96-1069,  96th  Cong..  2d  Sess.  13-15 
(1980). 


standard  of  "public  convenience  and 
necessity"  for  applications  by  passenger 
carriers,  the  policy  enunciated  in  Ex 
Parte  No.  MC-121,  Policy  Statement  on 
Motor  Carrier  Regulation,  44  FR  60296 
(1970),  states  that  the  adequacy  of 
existing  service  is  no  longer  a  factor  in 
considering  those  applications. 

Motor  carrers  of  property  are 
governed  by  the  changes  brought  about 
in  section  5  of  the  Act.  We  believe  that 
"adequacy  of  existing  service"  is  no 
longer  a  factor  to  be  considered  in 
determining  whether  a  property  motor 
carrier  applicant  has  made  a  threshold 
case.  Once  having  determined  this,  it  is 
clear  that  these  former  objections  to 
adoption  of  a  case-in-chief  approach  are 
eliminated,  since  applicant  will  not  have 
to  prove  something  which  is  more  fully 
within  the  knowledge  of  existing 
carriers. 

In  motor  common  carrier  cases,  the 
Act  instructs  the  Commission  that 
diversion  of  revenue  or  traffic  from  an 
existing  carrier  is  not  in  and  of  itself 
inconsistent  with  the  public  convenience 
and  necessity,  49  U.S.C.  10922(b)(2)(B).  It 
is  clear  that  Congress  has  required  us  to 
go  beyond  the  Commission's  historic 
approach  to  entry,  which  included 
evaluating  adequacy  of  existing  service. 
Here,  Congress  is  stating  that  existing 
service  may  be  perfectly  adequate  and 
recognizes  that  a  new  operation  may 
draw  traffic  away  from  existing  carriers, 
but  nonetheless  instructs  us  to  grant  '^ 
applications  unless  public  harm  is      V 
shown.  This  is  consistent  with  the 
House  Report's  language  that  increased 
competition  and  potential  competition 
will  bring  about  the  best  "delivery  of 
transportation  service  to  the  public."  • 
Thus,  not  only  is  adequacy  of  existing 
service  not  an  issue  in  applicant's 
establishing  a  threshold  case,  but  it  is 
not  a  significant  issue  in  the  case  at  all. 

In  the  contract  carrier  area,  an  issue 
that  remains  for  consideration  is  the 
effect  a  denial  of  the  permit  will  have  on 
the  applicant  or  the  shippers.  This  may 
technically  be  seen  as  requiring 
somewhat  of  an  evaluation  of  adequacy 
of  existing  services,  but  it  is  not  an 
evidentiary  burden  for  the  applicant. 
Numerous  Commission  cases  have 
granted  applications  for  contract  carrier 
authority  where  this  was  a  "neutral" 
factor.  It  is  not  a  significant  evidentiary 
hurdle  for  the  applicant.  Finally, 
applicant  will  have  knowledge  of 
adequacy  of  existing  services  for 
shippers  it  seeks  to  serve  under 
contract,  based  on  its  assessment  of 
needed  services  in  the  shipper-applicant 
discussions  prior  to  submittal  of  the 
application.  It  is  only  in  the  common 


*tkuse  Report.  Id..  all4. 
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carrier  urea  (which  involves  services  to 
the  general  public,  often  over  a  broad 
territory)  that  the  lack-of-notice  issue  as 
to  adequacy  of  existing  services 
becomes  even  a  theoretical  problem. 
i\'n  f)ther  form  of  annlication  hiindled 


published,  the  Commission  has 
preliminarily  determined  that  the  burden 
has  shifted,  and  has  hnrid  that  the 
proposed  service  v/ill  ser\'e  a  useful 
public  purpose,  responsive  to  a  public 
fipmand  or  need.  At  that  Doint,  the 


the  nature  of  the  proceeding,  and  the 
public  interest  permit;  and 

(2)  To  the  extent  that  the  parties  are 
unable  so  to  determine  a  controversy  by 
consent,  hearing  and  decision  on  notice 
and  in  accordance  with  sections  558  and 
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Where  any  agency  believes  that  the 
informal  settlement  will  not  accomplish 
the  ultimate  purpose  of  the  proceeding, 
such  as  future  compliance  with  the  law, 
it  would  be  justified  in  concluding  that 
settlement  by  consent  would  not  be  in 


submitted  formal  pleadings  and  became 
parties.  While  the  decision  as  to  the 
acceptability  of  the  restrictive 
amendment  can  be  fairly  easy,  a  greater 
problem  remains.  The  public  interest 
requires  that  we  continue  to  examine 


competitive  and  efficient  transportation 
services.  Restrictive  amendments 
compromise  these  goals. 

Restrictive  amendments  have  also 
tended  to  reduce  competitive  operations, 
rather  than  enhance  them.  Such 


86774    Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31.  1980  /  Rules  and  Regulations 


carrier  area  {which  involves  services  to 
the  general  public,  often  over  a  broad 
territory)  that  the  lack-of-notice  issue  as 
to  adequaey  of  existing  services 
becomes  even  a  theoretical  problem. 

No  other  form  of  application  handled 
by  the  Commission  requires  the 
applicant  to  discuss  initially  the 
adequacy  of  existing  services,  as  can  be 
seen  in  the  major  broker,  forwarder,  and 
water  carrier  cases  cited  in  the  prior 
notice. 

In  view  of  the  varied  considerations 
on  which  the  Commission  may  find  that 
applicant's  operation  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need, '"  the  elimination  of 
adequacy  of  existing  service  as  an  issue 
in  all  motor  carrier  application 
proceedings,  and  the  opportunity  for 
rebuttal  afforded  applicant,  we  no 
longer  believe  that  our  prior  concern 
over  the  lack  of  notice  is  warranted. 
Applicant  under  these  final  rules  will  be 
able  to  submit  a  complete  record  at 
inception  to  establish  a  threshold  case, 
to  rebut  controverted  evidence,  and  to 
be  otherwise  assured  of  a  fair  hearing. 

Restrictive  Amendments 

The  interim  rules  forbid  the  use  of 
restrictive  amendments.  We  adopt  that 
approach  for  the  final  rules. 

Our  prior  decision  gave  several 
reasons  for  ending  this  practice.  We 
agree  with  the  contentions  of  some 
parties  that  we  might  possibly  work  the 
amendment  practice  into  our  process 
without  undue  delay  being  caused,  but 
further  reflection  leads  us  to  conclude 
that  the  practice  serves  no  useful 
purpose  and  would  not  be  in  the  public 
interest. 

While  we  have  fully  considered  the 
comments  of  the  parties  on  this  issue. " 
we  believe  the  parties  overlook  the 
import  of  the  new  motor  carrier  entry 
section  of  the  Act  and  the  Commission's 
public  interest  function  in  the  licensing 
process  for  all  types  of  authority.  In  a 
motor  common  carrier  of  property  case, 
once  applicant  carries  its  threshold 
burden,  the  burden  of  proof  shifts.  In 
other  words,  once  the  application  is 


'"Ste.  fur  example.  Art  Pope  Trans^tT.  Inc..  E\l.— 
Coniiiiod  in  End  Dump  Vehicles.  132  M.C  C.  84,  93- 
94  (19il0|. 

"M<ijor  contentions  include:  The  practice  will  ikiI 
dfliiy  Ciise  processing:  If  the  Commission  behevcs 
ifie  anitrnjmenl  is  being  used  to  eliminate 
opposition  .il  the  expense  of  the  publ.c  interest,  it 
cm  reject  the  amendment;  many  amendments  ure 
offered  at  the  Insistence  of  the  supporting  party:  It 
will  lead  to  applications  overly  broad  in  scope; 
Inexperienced  parties  will  mistakenly  apply  for 
overly  broad  authorities;  allowance  of  the  practice 
leads  to  unopposed  cases:  the  practice  allows 
applicunt  to  reassess  public  need:  and.  protestants 
with  strong  Interests  will  have  to  litigate  instead  of 
using  the  amendment  process  to  make  applicants 
redm.f  tdeir  requests. 


published,  the  CoT.mission  has 
preliminarily  determined  that  the  burden 
has  shifted,  and  has  found  that  the 
proposed  service  will  serxe  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need.  At  that  point,  the 
restrictive  amendment  process  serves  no 
public  interest  purpose.  !t  is  up  to    ' 
protestants  to  present  substantial 
evidence  to  meet  their  burden  of 
evidence  and  proof.  While  the 
determination  of  the  threshold  case  is 
subject  to  re-examination,  there  is  less 
reason,  as  a  practical  matter,  for  the 
applicant  to  accede  to  a  request  for  a 
restrictive  amendm<rn',  since,  without  a 
substantial  evidentiary  .showing  by 
protestants,  it  will  have  won  its  case. 

The  MCLA  argues  that  if  an  applicant 
has  no  intention  of  providing  a  certain 
type  of  service,  the  Commission  should 
not  impose  "its  b-ureaucratic  will  on  the 
carrier  by  refusing  to  entertain  a 
nariowing  of  a  service  proposal."  This 
construction  of  car  rules  misconceives 
our  purpose.  We  expect  that,  in 
preparing  its  application,  the  applicant 
will  have  made  a  reasoned  business 
decision  as  to  the  de.Tiands  for  service 
and  the  nature  of  the  operation  it  can 
perform,  now  and  in  the  future.  It  will 
have  filed  evidence  in  an  effort  to 
demonstrale  that  the  public  purpose  will 
be  served  by  its  proposed  operation. 
Allowing  other  parties  ta  et'.empt  to 
narrow  this  propcsai  thro'jgh  the  threat 
of  continued  litigation  is  counter  to  the 
public  interest.  If  opposing  parties 
believe  that  th?  public  'r.terest  will  best 
be  served  by  a  na.Tcwir.g  of  the  grant  of 
authority  from  that  proposed,  they  can 
file  protests  to  the  application 
demonstrating  these  views.  As  to  all 
types  of  applicatic"s.  we  stress  that 
Congress  has  entru=t£d  the  Commission 
to  analyze  evidence  and  arrive  at  a 
correct  asse'-srr'.ent  as  to  the  needs  for 
additional  service  or  cc.Tjpetition, 
including  whether  ans  application  should 
be  only  partially  granted.  The  restrictive 
amendment  process  i.T  acltiality  distorts 
this  reasoned  analysis,  because  it 
encourages  pro-es'ing  parties  to  coerce 
an  applicant  into  accepting  a 
fragmented  grant  uf  authority  when  the 
applicant  is  willing  to  offer  the  public  a 
broader  service. 

MCI.A  also  a-gves  that  Saction 
554(c)(1)  of  the  Adnrinistrati^e 
Procedure  Act  specifical'.y  allows 
parties  to  make  of'ers  of  settlement. 

Section  554(c)  provides,  in  relevant 
part: 

(c)  The  agency  sh-.U  afford  all 
interested  parties  opportunity  of: 

(1)  The  subm.iss'on  and  consideration 
of  facts,  arguments,  offers  of  settlement, 
or  proposals  of  adjustme.tt  when  time. 


the  nature  of  the  proceeding,  and  the 
public  interest  permit;  and 

(2)  To  the  extent  that  the  parties  are 
unable  so  to  determine  a  controversy  by 
consent,  hearing  and  decision  on  notice 
and  in  accordance  with  sections  558  and 
557  of  this  title. 

It  is  important  to  understand  the 
4)urpose  of  this  APA  provision.  The 
whole  purpose  of  the  provision  is  to 
eliminate  costly  and  lengthy 
proceedings  in  those  cases  where  the 
parties  are  able  to  reach  a  resolution  of 
their  own  which  the  agency  finds 
compatible  with  the  public  interest. 

The  legislative  history  accompanying 
this  section  recognizes  this  provision  as 
being  of  the  greatest  importance  to  the 
efficient  functioning  of  the 
administrative  procLess.'^ 

Considering  the  settlement  provision 
in  S.  7.  79th  Cong.,  1st  Sess.  (1945). 
which  ultimately  became  Section  554(c) 
of  the  Administrative  Procedure  Act,  the 
Senate  Judiciary  Committee  stated: 

Subsection  (b)  (now  Section  554(c)  of  the 
Administrative  Procedure  Act)  provides  that, 
even  where  formal  hearing  and  decisioa 
procedures  are  available  to  parties,  the 
agencies  and  parties  are  authorized  to 
undertake  the  informal  settlement  of  cases  in 
whole  or  in  part  before  undertaking  the  more 
formal  hearing  procedure.  Even  courts 
through  pretrial  proceedings  dispose  of  much 
of  their  business  in  that  fashion.  There  is 
much  more  reason  to  do  so  in  the 
administrative  process,  for  informal 
procedures  constitute  the  vast  bulk  of 
administrative  adjudication  and  are  truly  the 
lifeblood  of  the  Administrative  pTOcess  *  *  *. 
The  statutory  recognition  of  such  informal 
methods  should  both  strengthen  the 
administrative  arm  and  serve  to  advise 
private  parties  that  they  may  legitimately 
attempt  to  dispose  of  cases  at  least  in  part 
ttirough  conferences,  agreements,  or 
stipulations.  It  should  be  noted  that  the 
precise  nature  of  informal  procedures  is  left 
to  development  by  the  agencies  ihe.Tselves." 

However,  it  is  clear  from  the  statute 
that  there  are  certain  qualifications  to 
the  settlement  provision.  The  Attorney 
General's  Manual  on  the  Administrative 
Procedure  Act  (1947)  is  instructive  on 
these  limitations.  The  requirement  that 
agencies  provide  such  opport?'.nitit.3  is 
limited  to  cases  where  "time,  the  nature 
of  the  proceeding,  and  the  public 
interest  permit."  The  quoted  language  is 
to  be  treated  in  the  alternative,  however. 
The  "nature  of  the  proceeding"  may 
include  those  situations  where  statutes 
require  that  hearings  be  held  in  any 
event,'* 


■'Senate  ludlciary  Committee.  Administrative 
Procedure  Act — Legislative  tlistory,  S.  Uoc,  No.  248, 
79th  Cong..  2d  Sess,  203  (1945), 

'"S,  Doc,  No,  248,  supra,  note  4.  at  24. 

"On  this  point,  the  Manual  refers  to  the  Civil 
Aeronautics  Board  requirement  that  hearings  be 
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Guidelines  for  the  Processing  of 
Opposed  Cases 

There  has  been  some  confusion  in  the 
public's  mind  and  within  the 
Commission's  staff  on  how  applications 


impair  the  operations  cf  existing 
common  carriers  to  an  e*tsnt  contrary 
to  the  public  interest. 

When  the  Policy  Staterr'sat.  supra,  at 
60299.  was  adopted,  the  mechanics  of 


revenue,  unaccompanied  by 
demonstrable  public  harm,  does  not 
constitute  inconsistency  with  the  public 
convenience  and  necessity. 
We  believe  that  the  changes  brought 
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Where  any  agency  believes  that  the 
informal  settlement  will  not  accomplish 
the  ultimate  purpose  of  the  proceeding, 
such  as  future  compliance  with  the  law, 
it  would  be  justified  in  concluding  that 
settlement  by  consent  would  not  be  in 
the  public  interest." 

The  Attorney  General's  statements 
are  supported  by  the  legislative  history. 
Despite  the  language  which  states  that 
agencies  would  be  required  to  state 
settlement  procedures  in  their  rules,  it  is 
clear  that  Congress  did  not  intend  that 
parties  should  be  granted  an  absolute 
right  to  make  settlement  offers.'* 
Referring  to  the  qualifying  language  in 
section  554(c).  limiting  application  to 
cases  in  which  "time,  the  nature  of  the 
proceeding,  and  the  public  interest 
permit,"  the  Senate  concluded: 

It  is  intended  to  exempt  only  situations  in 
which,  for  example,  (1)  time  is  unavoidably 
lacking,  (2)  the  nature  of  the  procee.'jing  is 
such  that,  for  example  [as  in  some  forms  of 
rulemaking),  the  great  number  of  parties  or 
possible  parties  makes  it  unlikely  that  any 
adjustment  could  be  reached,  and  (3)  the 
administrative  function  requires  imm.ediate 
execution  in  order  to  protect  the  tangible  and 
demonstrable  requirements  of  public 
interest.'" 
*         *         *         *         * 

The  intent  of  the  provision,  rather,  is 
to  streamline  cases  in  the  administrative 
process  within  the  confines  of  the  public 
interest.  Under  the  procedures  outlined 
in  this  proceeding,  we  have 
accomplished  substantial  streamlining 
of  the  process,  and  little  benefit  would 
accrue  as  a  result  of  allowing  restrictive 
amendments. 

We  v^ill  assume,  for  sake  of  argument, 
that  in  a  given  case,  all  protestants 
would  drop  out  if  a  settlement  were 
reached.  However,  to  accord  proper 
notice  to  the  public  and  allow  a  suitable 
time  for  response  to  notice  of  the 
application,  the  Commission  must  in  any 
event  wail  45  days  from  Federal 
Register  publication  to  see  what 
interested  persons  oppose  the 
application.  This  will  occur  whether  or 
not  any  individual  settlements  have 
been  reached.  If  at  this  point  the 
protestants  and  applicant  were  to 
submit  pleadings  which  indicated 
settlement,  the  Commission  would  still 
have  to  consider  the  acceptability  of  the 
amendment,  and  arrive  at  a  decision, 
regardle."^?  of  whether  the  persons 
interesied  in  opposing  the  application 


Footnotes  continued  from  last  paye 
held  before  granting  a  cer'ificHte  of  public 
convenience  and  necessity  for  a  new  route,  which 
seems  analogous  to  this  Commission's  function. 
Manual,  sapro.  at  49. 
'"Id..  49-50. 

"S.  Doc,  No,  248.  sjpni.  note  4.  at  261. 
"/d.  at  203. 


submitted  formal  pleadings  and  became 
parties.  While  the  decision  as  to  the 
acceptability  of  the  restrictive 
amendment  can  be  fairly  easy,  a  greater 
problem  remains.  The  public  interest 
requires  that  we  continue  to  examine 
the  needs  of  the  public  without  regard  to 
the  technical  acceptability  of  the 
amendment,  so  an  evidentiary 
examination  by  the  decisionmaker 
would  still  be  required. "  Since  we 
would  be  required  to  analyze  the 
completed  record,  little  time  would  be 
saved  by  the  process. 

It  is  well  established  that  the 
Commission  must  reject  restrictive 
amendments  where  the  public  interest 
dictates. 

A  major  consideration  must  be 
whether  the  public  interest  precludes 
consideration  of  restrictive 
amendments.  We  conclude  that  the 
public  interest  requires  that  we  listen  to 
all  parties'  arguments,  unfettered  by  the 
restraints  of  compromise  and  fear  of 
litigation. 

We  believe  that  in  all  types  of 
applications  handled  under  these  rules, 
the  evidentiary  standards  have  evolved 
to  the  point  that  competition  is  seen  to 
be  in  the  public  interest.  While  our 
discussion  will  center  on  motor  carrier 
of  property  applications,  the  most 
common  type  of  case  handled  under 
these  procedures,  a  look  at  the  entry 
standards  in  all  other  types  of 
applications  will  show  similar  trends.  It 
should  also  be  remembered  that  the 
entry  standard  for  motor  common 
carrier  applications  has  always  been 
considered  to  be  higher  than  for  other 
types  of  applications.  We  believe  that 
the  restrictive  amendment  process  has 
the  same  debilitating  effect  on  all  types 
of  applications  fifed  under  these  rules. 

We  believe  that  the  Interstate 
Commerce  Act.  as  revised  by  the  Motor 
Carrier  Act  of  1980,  requires  us  to  assess 
the  benefits  of  competition  in  our  motor 
carrier  application  cases.  Competition  is 
generally  presumed  to  be  in  the  public 
interest,  not  contrary  to  it.'^ 

In  examining  the  concept  of  what  is  in 
the  public  interest,  it  has  been  stressed 
in  the  Act  that  broad  service 
authorizations  are  favored  in  the  motor 
carrier  area.  The  Act  directs  the 
Commission  to  eliminate  existing 
restrictions,  gateways,  and  circuitous 
routes.  It  provides  that  the 
Transportation  Policy  with  respect  to 
the  motor  carrier  industry  is  to  promote 


competitive  and  efficient  transportation 
services.  Restrictive  amendments 
compromise  these  goals. 

Restrictive  amendments  have  also 
tended  to  reduce  competitive  operations, 
rather  than  enhance  them.  Such 
amendments  do  not  allow  for  maximum 
utilization  of  equipm.ent  and  energy 
resources,  nor  do  they  enable  carriers  to 
provide  the  range  of  service  that  would 
ultimately  benefit  the  public.  As  was 
pointed  out  in  our  first  decision  in  Ex 
Parte  No.  55  (Sub-No.  43),  many  carriers 
simply  protest  applications  in  order  to 
pressure  an  applicant  into  reducing  its 
broad  request  for  authority.  The  end 
result  is  that  the  granted  authority 
simply  does  not  reflect  the  goal  of 
service  that  is  "responsive  to  a  public 
demand  or  need."  Such  negotiations 
between  carriers  on  restrictive 
amendments  are  tantamount  to 
agreements  not  to  compete.  The 
Commission  adheres  to  the  statutory 
and  judicial  pronouncements  that 
competition  is  in  the  public  interest.  We 
believe  our  mission  is  to  further  the 
public  interest,  not  the  private  interest 
of  any  particular  carrier.*" 

Additionally,  the  "nature  of  the 
proceeding"  qualification  language  in 
Section  554(c)  may  preclude 
negotiations  where  the  statute  requires 
that  hearings  be  held  in  any  event.^' 
The  Commission  is  required  to  examine 
individual  requests  for  all  types  of 
operating  authority,  and  provide 
appropriate  persons  an  opportunity  to 
oppose  an  application. 

Applicants'  Threshold  Burden — Motor 
Carrier  Proceedings 

The  American  Trucking  Associations, 
Inc.,  and  specified  affiliated  conferences 
(ATA)  urge  that  we  establish  criteria  for 
the  prima  facie  case.  ATA  contends  that 
it  is  imperative  that  the  Commission 
deal  with  the  issue  of  prima  facie 
criteria  now,  since  it  should  give 
guidance  to  applicants  for  operating 
authority.  We  agree  that  it  is  useful  to 
offer  general  guidance  at  this  time.  We 
believe  it  is  best,  however,  to  develop 
policy  on  this  issue  in  actual 
proceedings,  and  proceed  on  a  case-by- 
case  basis.  Our  first  analysis  of  this 
issue  is  contained  in  Pre-Fab  Transit 
Company  Extension — General 
Commodities,  132  M.C.C. (1980). 

Additionally,  we  believe  we  should 
discuss  guidelines  for  the  processing  of 
opposed  and  unopposed  cases.  These 
sections  follow. 


^''Producers  Transport.  Inc..  Extension,  .■Asphalt 
E.mulsion.  86  M.C.C  323  (1961);  Convoy  Co.. 
Extension— Arizona.  91  M.C.C.  461  (1962):  Barrett 
Mobile  Home  Transit,  Inc..  Extension-Buildings,  126 
M.C.C.  73  (1976). 

'•  May  Trucking  Co.  v.  United  Stoles.  593  F,2d 
1349. 1356  (D,C  Cir.  1979).  and  cases  cited  therein. 


'"  Liberty  Trucking  Co..  Extension-Cenervl 
Commodities.  130  M,C,C.  243.  24a  and  131  M.C.C 
573.  576  (1979).  off  d  sub  now..  Assuj-e  Comp. 
Transp.  Inc.  v.  United  States,  629  F.2d  467  (7th  Cir 
1980). 

"  Manual,  supra,  at  49. 
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of  proof  shifts  to  persons  opposing  the 
application  to  show  that  the  proposed 
service  is  inconsistent  with  the  public 
convenience  and  necessity.  In  sum,  once 
the  threshold  case  is  established,  the 


hearings  are  compulsory  only  when  the 
statute  governing  the  agency's  actions 
make  an  oral  hearing  mandatory.*' 

The  codified  Interstate  Commerce  Act 
(ICA)  does  not  provide  that  parties  in 


Qtntnfo  r^roatpc  a  nrpcnmnf inn  in  fa^/nr  nf        nnprptino  fliithnr'fv  nrnrppnino*;  hp 


of  the  APA  that  an  administrative 
agency  may  adopt  procedures  for 
receiving  evidence  in  written  form,  see  5 
U.S.C.  556(d).  Moreover,  the  courts  have 
noted  that  the  Commission's  written 

nmrprliirpQ  nrntprt  nrnrpHiiral  Htip 
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Guidelines  for  the  Processing  of 
Opposed  Cases 

There  has  been  some  confusion  in  the 
public's  mind  and  within  the 
Commission's  staff  on  how  applications 
will  be  processed  after  opposing 
statements  have  been  filed.  We  will  thus 
set  forth  guidelines  to  clarify  the 
situation  for  the  benefit  of  all  concerned. 
We  also  wish  to  dispell  any  doubts  on 
how  we  believe  the  Congress  intended 
for  us  to  reform  procedures  governing 
applications.  Our  aim  is  to  make 
fundamental  changes  in  the  decisional 
process. 

While  in  many  respects  our  discussion 
in  this  regard  is  based  on  the  new 
legislation,  its  roots  can  be  traced  back 
to  precedent  developed  through  case 
law  and  policy  statements  in  the  last 
few  years.  These  not  only  have  been 
affirmed  by  the  courts  when  they  were 
challenged  on  appeal,  but  also  in  our 
view  were  specifically  endorsed  by  the 
Congress  in  the  Motor  Carrier  Act  of 
1980.  In  fact,  the  new  law  seems  to  go 
even  further  than  our  prior  decisions, 
although  for  the  most  part  we  do  not 
believe  it  is  necessary  to  delineate  this 
specifically  for  our  purposes  here,  since 
we  are  dealing  with  a  comprehensive 
application  process  rather  than  one  just 
for  motor  carriers  of  property. 

In  licensing,  the  "public  convenience 
and  necessity"  standard  is  clearly  the 
most  stringent  of  the  decisional  criteria 
which  we  must  apply.  It  follows,  then, 
that  the  method  for  applying  this 
criterion  would  be  legally  sufficient  for 
lesser  standards  as  well.  In  Liberty 
Trucking  Co..  Ext. — General 
Commodities,  supra,  at  n.  20,  we 
discussed  the  methodology  for  resolving 
the  issue  of  public  convenience  and 
necessity  in  opposed  cases.  There,  we 
stated  that  competing  interests  would  be 
weighed  by  balancing  the  benefits 
which  would  flow  from  a  grant  of 
authority  against  the  destructive  impact 
a  new  service  might  have  on  competing 
carriers.  However,  the  balancing 
process  is  not  even  begun  unless 
protestants  have  demonstrated  the 
potential  for  harm.  They  must  show  that 
the  ability  of  existing  carriers  to  serve 
the  public  would  be  placed  in  material 
jeopardy  to  trigger  the  process. 

In  Ex  Parte  No.  MC-121,  Policy 
Statement  on  Motor  Carrier  Regulation. 
44  FR  60296,  60299  (1979),  we  clarified 
the  scope  of  the  decisional  outline 
discussed  in  Liberty,  supra.  We 
indicated  that  the  Commission  will  grant 
authority  commensurate  with  the 
demonstrated  purpose  unless  it  is 
established  by  parties  opposing  the 
application  that  the  entry  of  a  new 
carrier  into  the  field  would  endanger  or 


impair  the  operatior.s  cf  existing 
common  carriers  to  an  e^^snt  contrary 
to  the  public  interest. 

When  the  PoUcy  Stater^sat.  supra,  at 
60299,  was  adopted,  the  mechanics  of 
the  application  procsss  were 
significantly  different  At  that  time,  the 
Federal  Register  nctices  were  tentative 
grants  of  authority  :r.  the  sense  that  if 
protests  were  f-.led.  the  rr.eTts  of  the 
application  wou'.d  be  c^jc iCe:ed  de 
novo,  and  applica't  wa?  actorded  the 
opportunity  oi  Siibr:>.':.v:ing  additional 
evidence  beyond  v.hat  h^d  already  been 
furnished  with  the  apchc.-.tcn.  In  sum, 
the  system  was  ds^.gaed  to  expedite 

l;'?',e  or  no 


the  docket. 
"  Procedures. 


unopposed  cases  d"d 
effect  on  the  ren.a'.r.db 
See  Revision  ofA:~''. 
42  FR  62486  (1977;  ■ 

In  contrast,  u.-.d;:  :~r  ,:-_:c-dures  we 
have  used  on  a.".  h--.;r:":.~i  1.  Jii;s  and  adopt 
as  final  rules  in  th-.j  docusren*.  applicant 
initially  submi's  v,-.h  '^s  j^rhcalion  the 
totality  of  the  ev  cf-  r;  .:<  ".  v.hich  it 
relics.  If  the  evid&r.:3  ci  -  :   Tially 
sufficient,  a  threshcli  f  "c  :  g  is  made  in 
the  Federal  Register  r..:    :.z   'r.t 
applicant  is  fit,  v.;./-;,  r.-.i  -ble  to 
provide  the  transp  ,-^-    "  z"d  that  the 
service  will  serve  c.  _i;:-.  ,::.b!!C 
purpose,  respon.=;%t;  ■;  -.  :  ..".;c  demand 
or  need.  Protests r.ij  dr?  ::  -n  accorded 
an  opportunity  to  rebat  the  findings.  If 
protestants  wish  to  place  the  findings  in 
issue,  they  will  be  expected  to  do  so 
through  specific  evidence  controverting 
what  applicant  has  submitted.  This 
could,  for  example,  include  fitness 
matters  not  mentioned  in  the  applicant's 
presentation  or  substantially  grounded 
attacks  on  the  verach.j  cf  applicant's 
testimony  or  that  cf  •.'.s  s..rpo:lmg 
witnesses.  Assu.r.-g  that  c.—testants  in 
any  given  applica'';:-.  "■jceed.ng  are 
unable  to  rebut  t:~p    ^ar'  >  threshold 
case,  the  burden  c:'  z'ozi  i-".:hs  to 
protestants  to  d;  -".i^ii  ■.'■.at  the 
application  sho.-lh  -.c  :e  gr-.r.Sed.  This 
burden  will  be  p<:.r:  ._  a'  ,  j.r.ngent, 
since  the  new  leg  ?h'.:i  ,r  -  ir^.ificantly 
altered  the  derisicn.i.  f:a~e,vork  by 
placing  increased  -."-^ZT'-iCze  on  the  role 
of  competition  ir.  the  "at'cnal  trucking 
industry.  La  Bcr s.  ihj.,  E\"ars:on — 
Mountaintop  Insulation,  IIZ  M.C.C.  263 
(19fi0).  Impact  on  existiag  carriers 
remains  a  factor  tor  cur  co-risideration, 
although  its  impcrta-.^e  a  greatly 
diminished  by  the  statutory  iir.junction 
against  our  finding  that  diversion  of 
revenue  or  traffic  from  an  existing 
carrier  in  and  of  itself  is  inconsistent 
with  the  public  convenience  and 
necessity.  Id.  at  269.  As  we  recently 
explained  in  Art  Pape  Transfer.  Inc.. 
E.xt. — Commod,  in  End-Dump  Vehicles, 
supra,  at  n.  10,  di\'erslon  of  trafhc  and 


revenue,  unaccompanied  by 
demonstrable  public  harm,  does  not 
constitute  inconsistency  with  the  public 
convenience  and  necessity. 

We  believe  that  the  changes  brought 
about  by  the  Motor  Carrier  Act  are 
likely  to  alter  the  traditional  analysis  in 
Commission  decisions  and  produce 
somewhat  shorter  opinions.  To  begin 
with,  issues  which  were  generally 
always  relevant  in  an  earlier  era  are  no 
longer  decisionally  significant,  e.g.. 
adequacy  of  existing  services,  and  need 
not  be  addressed.  Most  important,  in 
this  connection,  as  noted  above, 
evidence  relating  to  diversion  of  traffic 
and  revenue  is  irrelevant  unless 
protestants  explicitly  demonstrate  a 
connection  between  harm  to  themselves 
and  harm  to  the  public. 

Moreover,  as  we  explained  in  Art 
Pape,  supra,  at  93.  Congress  has  now 
established  an  explicit  evidentiary 
process  giving  significant  new 
advantages  to  the  applicant.  Under  the 
new  entry  procedures,  the  applicant 
must  still  come  forward  with  some 
information  demonstrating  the  utility  of 
its  proposed  service.  Once  that  is 
established,  however,  minimal 
applicant's  case  may  be,  the  statute 
creates  a  presumption  in  favor  of  entry 
and  competition,  and  we  can  deny  the 
application  (in  whole  or  in  part)  only 
where  the  opponents  can  persuasively 
demonstrate  that  a  grant  would  be 
inconsistent  with  the  public  convenience 
and  necessity.  To  arrive  at  that 
conclusion,  we  must  find  that  there  is  a 
demonstrated  public  harm  which 
outweighs  the  benefits  which  are 
presumed  to  flow  from  a  grant  of 
authority. 

Status  of  Unopposed  Cases 

MCLA  states  that  the  inten.T!  rule 
assumes  all  unopposed  applications 
must  be  granted.  It  may,  they  contend, 
mislead  applicants  which  have  rot 
presented  a  prima  facie  case  with  their 
public  support.  They  further  argvie  that 
the  interim  rules  mistakenly  assume  that 
unopposed  applications  have  no 
statutory  burden  under  the  new  Act. 

We  will  amend  the  rules  to  ir.dirate 
the  role  of  the  review  boards  in  the 
decisionmaking  process  prior  to 
publication  of  the  notice  of  the 
application  in  the  Federal  Register. 

We  have  addressed  the  entry 
requirements  of  the  Act  in  the  prior 
section.  A  fuller  explication  is  contained 
in  Art  Pape,  supra,  at  93-94,  and  Lc 
Bar's,  supra,  at  269-272.  Under  the  Art. 
the  applicant  must  still  come  forward 
with  some  evidence  of  the  utility  of  its 
proposed  service.  Once  the  applicant 
has  carried  its  threshold  burden  under 
the  relaxed  entry  standard,  the  burden 
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cases.  In  determining  whether  or  not  to 
employ  oral  hearings,  nevertheless,  we 
believe  we  should  be  guided  by  three 
considerations — the  private  interest  at 
stake,  the  value  of  oral  hearings  to  the 
derisional  nroces.s.  and  the 


the  reply  stage,  since  it  would  have 
made  an  assessment  of  the  evidence 
presented  in  opposition.  Late  requests 
for  oral  hearing  may  be  denied  where 
prejudice  would  occur  to  other  parties, 
even  if  new  facts  come  to  lisht  which 


record  which  discloses  a  need  for  oral 
hearing  will  result  in  the  issuance  of  an 
order  resetting  the  case  for  hearing. 

Note  that  a  party  is  able  to  appeal  an 
initial  decision  on  the  grounds  that  oral 
hearing  was  necessary. 
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of  proof  shifts  to  persons  opposing  the 
application  to  show  that  the  proposed 
service  is  inconsistent  with  the  public 
convenience  and  necessity.  In  sum,  once 
the  threshold  case  is  established,  the 
statute  creates  a  presumption  in  favor  of 
entry  and  competition. 

Tlie  review  board  screens  the 
presentation  of  applicant  prior  to 
Federal  Register  publication.  If  an 
application  is  materially  incomplete,  it 
will  be  rejected.  On  the  other  hand,  if 
the  necessary  documentation  is 
substantially  present,  the  review  boards 
will  examine  the  contents  of  the 
application  to  see  whether  there  is 
sufficient  evidence  to  establish  a 
threshold  case.  If  there  is  not,  the 
application  will  be  rejected^^  by  a  letter 
explaining  the  deficiencies  in  the 
substantive  evidence.  If  the  threshold 
test  has  been  met,  the  application  will 
be  published  in  the  Federal  Register. 
Once  published,  the  burden  of  proof  has 
shifted  to  protestants.  If  the  application 
is  unopposed,  there  will  be  a  grant  of 
authority  without  further  examination  of 
the  evidence.  The  only  exception  will  be 
in  those  circumstances  where 
Commission  staff  discover  the 
possibility  that  applicant  may  have 
fitness  problems,  or  if  there  is  evidence 
of  veracity  problems. 

We  thus  find  that  where  applicant  has 
carried  its  initial  evidentiary  burden  and 
the  evidence  is  unrebutted,  applicant 
has  sustained  its  overall  burden  of 
proof. 

Oral  Hearings 

Numerous  parties  contend  that  the 
interim  rules'  treatment  of  the  oral 
hearing  process  is  unlawful  or 
inappropriate.  They  argue  that 
"extraordinary  circumstances"  is  not  a 
proper  standard,  and  generally  object  to 
the  guidelines  set  forth  in  interim  rule 
n00.247(B)(f).  It  is  also  contended  that  a 
specific  ruling  is  required  on  requests  for 
oral  hearing  in  each  case. 

Under  the  provisions  of  the 
.A.dministrative  Procedure  Act  (APA),  an 
agen.  y  i;-  not  required  to  provide  oral 
hearing:;.  While  the  APA  stresses  the 
due  process  opportunity  to  be  heard,  a 
perty  is  entitled  to  present  its  case 
either  by  oral  or  by  documentary 
evidenoj,  5  U.S.C,  556(d].  The  Supreme 
Court  has  construed  these  provisions  of 
the  APA  as  not  requiring  hearings 
consisting  of  oral  presentations  in 
agency  proceedings.  Rather,  such 


hearings  are  compulsory  only  when  the 
statute  governing  the  agency's  actions 
make  an  oral  hearing  mandatory. ^^ 

The  codified  Interstate  Commerce  Act 
(ICA)  does  not  provide  that  parties  in 
operating  authority  proceedings  be 
granted  an  opportunity  for  an  oral 
hearing.  The  Motor  Carrier  Act  of  1980 
does  not  change  that  situation.  In  fact, 
the  legislative  history  of  the  Motor 
Carrier  Act  indicates  that  Congress 
envisions  most  operating  rights 
applications  will  be  handled  under  the 
modified  procedure.^* 

The  Commission  has  never  found 
there  to  be*a  compulsory  requirement  of 
an  oral  hearing  in  application 
proceedings.''* 

The  courts  have  long  supported  the 
Commission's  procedures  for  handling 
application  proceedings  in  documentary 
form  under  the  modified  procedure.  In 
Riss  &  Co.  v.  United  States.  341  U.S.  907 
(1951),  the  Supreme  Court  reversed  a 
lower  court's  holding  that  an  oral 
hearing  was  required  in  an  application 
proceeding.  The  Court  merely  cited 
Wong  Yang  Sung,  supra.  Subsequently, 
in  the  second  Riss  &  Co.  decision  on 
remand,  117  F.  Supp.  296  (W.D.  Mo.), 
off d per  curiam,  346  U.S.  890  (1952),  a 
hearing  consisting  of  pleadings  and 
written  argument  only  was  held  to  be 
adequate. 

Many  courts  have  considered  the 
validity  of  the  Commission's  modified 
procedure  in  light  of  the  APA,  the 
Interstate  Commerce  Act,  and  the  due 
process  guarantees  of  the  U.S. 
Constitution.^*  Uniformly,  the  courts 
have  held  that  the  modified  procedures 
are  fundamenfalh  fair. 

Part  of  the  consideration  upholding 
the  modified  procedure  is  the  provision 


'^  An  af'pliOHnl  can  fili?  Hii  appLM'  of  'his  rnjeclion 
or  can  reflle  the  applit^illon  dfler  filimin.iting  the 
deficienciub.  If  an  dpphcaiil  chooses  lo  resubmit,  it 
should  refer  to  ils  prior  application  and  fet-  payment 
so  as  lo  ?vtj)d  a  second  fee  being  assessed.  If  .'.o 
refiling  or  appeal  is  made,  ihen  there  is  no  fee 
refund. 


=  3  Wo/?/.-  y^^ngSarg  \.McGni:h.  339  U.S.  33  (1950). 

''  Sec  'he  slaterr.er.ts  of  Senator  Cannon  ("We 
expect  "  '   •  the  end  of  virtually  all  oral  hearings 

"  '   *  )  and  Senator  Parkwood  I the  new  law 

gives  the  ICC  the  k.nds  of  procedural  tools  to 

g-eal!y  e\p€d)!e  applications ).  57  Cong.  Rec. 

S7685" 

'*  Ki"gp^k  fr.c  .  Inves'.igotion  of  Opfrotinns.  103 
M  C.C.  3:9  344  (1966;.  See  also  Th-ntrfs  Service 
Co..  ExU-micr-OjUnh.  Co..  113  M  CC.  744.  746-47 
(1971)  (nt  orai  hearing  required  in  the  case  of  an 
applit  .^tion  thai  might  olherwise  be  sent  lo  a  joint 
board). 

**  Ej<tvrr.-  C:'  Tro.-sport.  Inc.  v.  Vr.:teJ  States. 
413  F.  Siip:.>.  121  (E.D.N.C.  1976);  Fro2en  Foods 
Exprffs.  Iv.c.  V.  I'.Uea  Slates.  34ti  F,  Sapp,  254 
|W  D.  Tex.  19"2]-  R:i^c.-d Da.hn.  fiic.  V  l.CC  335  K. 
S'lpp,  33-  :D.\  J.  1971  ;■  Hoisard  Hall  Co.  v.  United 
S.'o;e«.  332  F.  Supp.  107b  (.\  D.  Ala.  1971);  C.  I. 
W.'-.itti-.-:  r.o.'ip.  Co.  V.  Uiiiled Stales.  328  F.  Supp. 
1120  (S  D.  W.  Vd.  13^1);  A.'litd  Von  Lmes  Co.  v. 
Ur:itfd Steles.  303  F.  Supp.  742  (D  D.  Cal.  1969): 
Mat'oncJ  Tro:ie-Corxoy.  !:ic..  v.  L'n.ted Stutes.  293 
F.  Supp.  634  {N".D.  Okla'l9()8):  Lincoln  Ttxinsit  Co.  v. 
I'nite.i StoU'.'i.  isr.'  F.  Supp  990  (S  D.  N.Y.  1966); 
Cher-.iccl  Lec-ior.  Tonk  Lir.es.  Inc.  v.  United  States. 
251  F.  Supp.  269  ;E.D.  Fa.  1965):  dr.d  Brotherhood  of 
Loctirnoii.e  E::pr:fiers  v.  United  Stoles.  217  F.  Supp. 
96  (N.D.  0.1:0  1963). 


of  the  APA  that  an  administrative 
agency  may  adopt  procedures  for 
receiving  evidence  in  written  form,  sec  5 
U.S.C.  556(d).  Moreover,  the  courts  have 
noted  that  the  Commission's  written 
procedures  protect  procedural  due 
process  rights  in  light  of  the  safeguards 
provided  under  the  rules  of  practice. 

The  safeguards  referred  lo  by  the 
courts  include  several  provisions  of  the 
rules  of  practice.  First,  oral  hearings 
may  still  be  provided  under  appropriate 
circumstances.  These  circumstances  are 
primarily  where  material  issues  of  fact 
are  in  dispute. 

The  courts  have  also  noted  that 
availability  of  discover^'  procedures  in 
the  rules  of  practice  safeguards  a  party's 
procedural  due  process  rights.  The 
discovery  procedures  have  been  found 
to  obviate  the  need  for  confrontation 
and  cross-exam.ination  of  witnesses  and 
the  alleged  necessity  for  an  oral 
hearing." 

Our  newly  revised  rules  of  practice 
similarly  safeguard  procedural  due 
process  rights  by  providing  a  means  by 
which  a  party  can  obtain  an  oral 
hearing.  Although  the  rales  indicate  that 
the  Commission  will  handle  most  cases 
under  the  modified  procedure,  and  that 
oral  hearings  will  be  held  only  in 
extraordinary  cases,  the  rules  clearly 
and  fully  set  forth  what  information  a 
protestant  must  submit  in  a  request  for 
oral  hearing  and  the  standard  for  setting 
a  case  for  oral  hearing — material  issues 
of  fact  in  dispute.  See  49  CFR  1100.253(i). 

Certain  commentors  complain  that  our 
limitation  of  oral  hearings  to 
extraordinary  cases  is  too  narrow.  It 
was  not  our  intent  to  suggest  that  we 
had  arbitrarily  concluded  that  oral 
hearings  would  never  be  either 
necessary  or  desirable.  Our  limitation  of 
oral  hearings  lo  extraordinary 
circumstances  was  intended,  instead,  to 
reflect  our  judgment  that  the  ordinary 
issues  which  had  triggered  an  oral 
hearing  in  the  past — e.g.,  the  large 
number  of  protesting  parties,  the 
magnitude  of  the  potential  diversion  of 
traffic  and  revenue,  or  the  breadth  of  the 
application — would  alone  no  longer 
constitute  grounds  for  setting  an 
application  for  hearing  before  an 
administrative  law  judge.  To  better 
reflect  this  intention,  we  shall  modify 
the  standard  as  set  forth  in  final  rule 
§  1100.253[i). 

W'e  offer  certain  observations  in  this 
connection.  To  begin  with,  it  is  clear 
that  there  is  no  requirement  for  oral 
hearings  in  motor  carrier  licensing 


-■  See  Frozen  Foods  Eypress.  s.ipro.  at  261. 
Ashworth  Trcns'er.  Inc.  v.  United  States.  315  F. 
Supp  199.  203-03  (D.  L'tah  1970):  H,mard  Ha/I  Co.. 
sup.-o.  at  1060.  n  17:  and  .A,i;f-d  Van  Lines,  si.pro,  al 
749. 
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under  the  modified  procedure,  and  since 
that  office  is  the  best  judge  of  the  ability 
of  ils  staff  to  handle  complex  cases.  The 
following  material  shall  be  added  to  the 
last  sentence  in  49  CFR  1011.7(c)(3): 

The  Director  of  the  Office  of  Proceedings 


hearing  is  scheduled.  Normally  this 
should  be  accomplished  well  within  30 
days  from  the  rebuttal  due  date. 
However,  it  is  not  possible  lo  adhere  to 
this  deadline  in  every  case  because  not 
all  cases  are  designated  for  oral  hearing 


In  the  above  context  we  believe 
MCLA's  support  of  narrowing 
acceptable  evidence  under  the  new  Act 
to  that  submitted  by  potential  users 
lacks  merit.  Section  10922(b)(1)(B)  refers 
to  evidence  presented  by  "persons 
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cases.  In  determining  whether  of  not  to 
employ  oral  hearings,  nevertheless,  we 
believe  we  should  be  guided  by  three 
considerations — the  private  interest  at 
stake,  the  value  of  oral  hearings  to  the 
decisional  process,  and  the 
administrative  burdens  associated  with 
oral  hearings.  See  Mathews  v.  Eldridge, 
424  U.S.  319  (1976). 

Two  private  interests  are  ordinarily 
involved  in  licensing  cases — the 
applicant  and  those  supporting  the 
application,  on  the  one  hand,  and  the 
protestants,  on  the  other.  We  believe 
that  a  reading  of  the  Motor  Carrier  Act 
and  its  legislative  history  demonstrates 
that  Congress  has  struck  the  public 
interest  balancing  in  favor  of  applicants. 
While  there  may  be  public  interest 
reasons  for  altering  this  balance  in 
individual  cases,  we  believe,  by  and 
large,  that  applicants  should  receive 
prompt  processing  under  modified 
procedure. 

A  critical  purpose  of  oral  hearings  is 
development  of  a  record  adequate  to 
permit  a  reasoned  decision.  Our 
experience  with  modified  procedures 
over  the  years  convinces  us  that  we  can 
reach  a  reasoned  decision  in  most  cases 
without  the  necessity  of  oral  hearings. 
Under  the  new  law  factual  issues  which 
traditionally  occupied  much  of  the  time 
and  effort  associated  with  oral 
hearings — such  as  the  determination  of 
the  traffic  and  revenue  likely  to  be 
diverted,  or  the  feasibility  of  the 
applicant's  proposal — are  no  longer  of 
critical  decisional  importance.  As  a 
consequence,  we  doubt  that  critical 
factual  issues  will  arise  to  quite  the 
same  degree  as  in  the  past. 

Finally,  we  cannot  overlook  the 
burdens  to  both  the  parties  and  the 
Commission  which  flow  from  the 
employment  of  oral  hearings.  There  are 
costs,  such  as  witness  and  travel 
expenses,  and  differences  in  consulting 
and  legal  fees,  which  vary  depending 
upon  the  type  of  procedure  employed. 
While  we  are  plainly  prepared  to  incur 
these  costs,  or  have  the  parties  incur 
them,  when  necessary  to  reach  an 
informed  decision,  we  will  be  reluctant 
to  add  administrative  and  other  burdens 
in  the  absence  of  a  plan  showing  that 
oral  hearings  are  required. 

We  note  that  a  request  for  oral 
hearing  lies  at  any  time  during  a 
proceeding,  although  normally  this 
should  be  done  prior  to  or  immediately 
after  the  submission  of  evidence  by 
protesting  parties.  Thus,  a  protesting 
party  would  normally  request  oral 
hearing  with  the  submission  of  its 
evidence,  since  it  has  already  had  an 
opportunity  to  review  applicant's 
statements.  Applicant's  request  would 
normally  come  upon  application  or  at 


the  reply  stage,  since  it  would  have 
made  an  assessment  of  the  evidence 
presented  in  opposition.  Late  requests 
for  oral  hearing  may  be  denied  where 
prejudice  would  occur  to  other  parties, 
even  if  new  facts  come  to  light  which 
might  otherwise  make  oral  hearing 
preferable.  Parties  are  advised  that  late 
requests  must  be  considered  against  the 
need  to  adhere  to  the  statutory 
deadlines. 

Some  commentators  have  argued  that 
complexity  of  a  case  is  sufficient  to 
warrant  its  handling  under  the  oral 
hearing  process.  See  General  Policy 
Statement  Concerning MotorCarrier 
Licensing  Procedures.  Ex  Parte  No.  55, 
31  FR  6600  (1966).  That  policy  statement 
indicated  that  the  more  complex  cases 
would  be  assigned  to  oral  hearing. 

We  note  that  it  has  been  Commission 
practice  in  the  past  to  assign  cases  to 
oral  hearing  solely  because  of  their  size. 
In  the  future,  cases  will  not  be  sent  to 
oral  hearing  solely  because  of  the 
magnitude  of  the  record.  There  may  be 
occasions  when,  in  our  discretion,  it  will 
appear  that  the  complexity  (as 
distinguished  from  the  size  of  the 
record)  of  a  case  warrants  handling 
under  oral  hearing.  Our  focus  is  on  the 
ability  to  decide  a  case  upon  substantial 
written  evidence  and  arrive  at  a  well 
reasoned  result.  Many  large  cases  are 
quite  simple  in  content.  The  structure  of 
the  application,  the  cohesiveness  of  the 
shipper  evidence,  and  the  interests  of 
the  opposing  parties  are  major 
determinants  in  deciding  when  a  case  is 
so  complex  that  it  can  only  fairly  be 
handled  under  the  oral  hearing  process. 
These  circumstances  are  impossible  to 
determine  in  the  abstract,  and  should  be 
left  for  case-by-case  judgments. 

We  would  also  point  out  that  our 
appellate  process  has  always  been 
handled  entirely  from  the  large  written 
record  developed  at  a  hearing.  Our  staff 
is  well  versed  in  handling  large,  written 
records.  Oral  hearing's  determinative 
standard  is  need  for  cross-examination 
and  the  credibility  of  the  parties  where 
material  issues  yre  in  dispute. 

It  is  argued  that  the  Commission  must 
make  individual  affirmative  rulings  on 
an  oral  hearing  request,  and  that  we 
cannot  deem  a  request  to  be  denied 
merely  by  publishing  a  decision.  We 
would  note  that  in  the  past  we  never 
explicitly  ruled  on  the  oral  hearing 
request  when  a  case  was  set  for  the 
modified  procedure.  We  merely  issued 
an  order  directing  the  parties  to  submit 
modified  procedure  statements,  and  the 
oral  hearing  request  was  deemed 
denied.  Under  the  final  rules, 
applications  are,  in  essence,  deemed  set 
for  modified  procedure  handling  upon 
filing.  Subsequent  examination  of  the 


record  which  discloses  a  need  for  oral 
hearing  will  result  in  the  issuance  of  an 
order  resetting  the  case  for  hearing. 

Note  that  a  party  is  able  to  appeal  an 
initial  decision  on  the  grounds  that  oral 
hearing  was  necessary. 

We  believe  that  the  public  should  be 
apprised  of  our  internal  "designation" 
process.  Additionally,  our  new  process 
will  require  modification  of  our 
regulation  pertaining  to  delegation  of 
authority  by  the  Chairman,  49  CFR 
1011.7,  as  explained  below. 

The  general  power  of  delegation  of 
authority  within  the  Commission  is 
found  in  49  U.S.C.  10305.  These 
delegations  are  delineated  in  the 
regulations  set  forth  in  49  CFR  1011. 
Previously  these  delegations  were 
contained  in  Organization  Minutes. 

The  Chairmen  is  given  authority  over 
procedural  matters  in  the  Commission. 
See  especially  49  U.S.C.  10301(f)(3)  and 
49  CFR  1011.4(b)(2)(ii).  Under  these 
powers,  the  Chairman  has  the  power  to 
designate  proceedings  for  handling 
under  the  modified  procedure  or  oral 
hearing  procedures. 

The  Chairman  has  delegated  some  of 
his  powers  over  procedural  matters  to 
both  the  Chief  Administrative  Law 
Judge  (49  CFR  1011.7(c)(2))  and  the 
Director  of  the  Office  of  Proceedings  (49 
CFR  1011.7(c)(3)).  In  the  past  they  have 
used  this  power  concurrently  in  the 
designation  of  proceedings.  Modified 
procedure  orders  are  issued  in  the  name 
of  the  Director  of  the  Office  of 
Proceedings,  and  oral  hearing  orders  are 
in  the  name  of  the  Chief  ALJ.  This 
procedure  has  developed  through 
informal  understandings  between  the 
two  offices.  The  procedure  is  not  set 
forth  in  any  regulation.  Any  public 
documents  merely  state  that  the 
Commission  will  determine  whether  the 
application  should  be  placed  on  the 
hearing  docket  or  the  modified 
procedure  docket. 

In  order  to  clarify  this  procedure,  the 
delegation  regulations  should  be 
amended  to  add  a  section  clearly 
defining  the  lead  responsibility  of 
designating  proceeding  for  handling 
either  under  the  modified  procedure  or 
the  oral  hearings  procedures. 

Delegating  lead  responsibility  to  one 
office  will  obviate  the  need  for 
duplicative  review  of  the  cases,  which 
octurred  in  the  past.  The  need  for 
expeditious  handling  of  our  cases 
internally  requires  that  we  wring  every 
unnecessary  handling  step  out  of  our 
processes.  We,  therefore,  will  assign 
lead  responsibility  for  designating  cases 
to  the  Office  of  Proceedings,  since  that 
Office  has  physical  possession  of  the 
records  through  their  early  processing 
stages,  since  most  cases  will  be  handled 
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Related  issues  in  a  single  application 

The  Commission  issued  a  policy 
statement,  at  41  FR  5380  (1976), 
concerning  limitations  on  the  scope  of 
authority  sought  in  an  individual 


Operational  feasibility 

The  Commission  issued  a  general 
policy  statement  concerning  motor 
carrier  operational  feasibility,  dated 
November  15, 1973.  The  now  superseded 


proceeding.  We  arrive  at  this  conclusion 
for  the  following  reasons. 

Giving  significant  weight  to 
operational  feasibility  evidence  would 
suggest  that  we  can  administratively 
allocate  the  productive  use  of  resources 
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under  the  modified  procedure,  and  since 
that  office  is  the  best  judge  of  the  ability 
of  its  staff  to  handle  complex  cases.  The 
following  material  shall  be  added  to  the 
last  sentence  in  49  CFR  1011.7(c)(3): 

The  Director  of  the  Office  of  Proceedings 
shall  also  have  authority,  unless  otherwise 
ordered  by  the  Chairman  in  individual 
proceedings,  to  decide  whether  operating 
rights  applications  and  complaint 
proceedings  shall  be  handled  under  the 
modified  procedure  or  assigned  to  the  Office 
of  Hearings. 

To  facilitate  the  designation  process, 
we  have  changed  the  placement  of  the 
request  for  oral  hearing  in  the  parties' 
verified  statements  to  the  end  of  the 
verified  statement.  A  separate 
attachment  labeled  "Oral  Hearing 
Request'  is  preferred. 

Content  of  Oral  Hearings 

Overnite  Transportation  Company 
questions  whether,  in  light  of  the 
requirement  that  applicants  and 
protestants  file  their  evidence  at  the 
initial  stages  of  a  proceeding,  the 
content  of  the  oral  hearing  will  be 
limited  in  any  way.  We  recognize  that 
much  of  the  operational  evidence  of  the 
parties  will  have  been  submitted  in  the 
verified  statements.  We  believe, 
however,  that  the  Administrative  Law 
Judge  should  be  given  discretion  to 
analyze  the  evidentiary  needs  in  each 
case.  There  may  be  instances  where 
additional  operational  evidence  should 
be  admitted.  In  other  cases,  cross 
examination  of  a  key  witness  may  be 
sufficient.  Certainly  there  is  no  need  for 
the  parties  to  present  orally  what  has 
already  been  submitted  in  written  form, 
unless  clarification  or  credibility  is  in 
issue. 

Not  only  will  we  be  making  less  use  of 
oral  hearing,  but  we  anticipate  that  in 
many  insf:inces  the  duration  and 
complf  \,ty  of  those  hearings  will  be 
reduced,  resulting  in  additional  savings 
to  the  public. 

Notice  of  Oral  Hearing 

Nelson  &  Harding  states  that  as  a 
matter  of  fairness  to  the  parties,  as  well 

as  for  the  Commission's  own 
ad.T.inistrative  conxenience.  a  deadline 
for  apprising  the  parties  of  oral  hearing 
should  be  established.  They  suggest  that 
the  rotice  be  given  within  ,30  days  after 
the  rebuttal  statements  are  due. 

We  are  sensitive  to  this  problem,  but 
beiieve  ccnscientiousness  on  our  part, 
rather  than  a  firm  rule,  will  produce  the 
dt  si'"ed  results.  Almost  all  cases  set  for 
oral  hearing  will  be  determined  about 
the  time  the  rebuttal  statement  is 
received,  and  the  Commission  will  make 
every  attempt  to  notify  parties  as  soon 
as  Dossible  after  that  dale  that  an  oral 


hearing  is  scheduled.  Normally  this 
should  be  accomplished  well  within  30 
days  from  the  rebuttal  due  date. 
However,  it  is  not  possible  to  adhere  to 
this  deadline  in  every  case  because  not 
all  cases  are  designated  for  oral  hearing 
at  the  rebuttal  date.  The  Section  of 
Operating  Rights  screens  the  file  before 
or  at  the  time  rebuttal  statements  are 
due,  and  analyzes  requests  for  oral 
hearing.  It  is  possible  that  the  review 
board  assigned  the  case  may  later 
believe  that  oral  hearing  is  necessary, 
and  it  has  the  authority  to  make  the 
determination  under  its  decisionmaking 
powers.  In  that  case,  again,  we  will  try 
to  issue  an  oral  hearing  notice  as  soon 
as  possible,  but  it  may  be  outside  of  the 
30-day  period  suggested. 

Supporting  Evidence  in  Motor  Common 
Carrier  Cases 

A  number  of  persons  complain  that 
we  improperly  read  the  Act  and  that 
shipper  or  user  support  is  required  in 
motor  common  carrier  of  property 
proceedings. 

In  this  regard,  the  MCLA  attacks  our 
apparent  reliance  on  H.R.  Rep.  96-1069, 
supra,  as  a  guide  to  the  type  of  evidence 
permissible  under  section  10922(b)(1). 
They  argue  that  the  report  is  not 
conclusive  evidence  of  legislative  intent 
and  cannot  be  relied  on  as  providing 
insight  into  Congressional  intent,  citing 
National  Small  Shipments  Traffic 
Conference.  Inc.  v.  C.A.B.,  No.  782163 
(D.C.  Cir.,  dacided  February  11, 1980). 

We  believe  MCL'\'s  reliance  on 
NS.S.T.C.  v.  C.A.B..  supra,  is  misplaced. 
The  case  involved  a  challenge  to  the 
Board's  action  under  the  amended 
Federal  Aviation  Act.  Pub.  L.  No.  95-63, 
91  Stat.  1278.  exempting  carriers  from 
tariff  filing  requirements.  The  challenge 
was  based  on  legislative  history 
suggesting  that  the  Congrrss  did  not 
intend  the  Board  to  use  its  i;\('mption 
power  as  it  did.  In  upholding  the  Board's 
action,  the  re\:e'.ving  court  held  that 
'■"■  '  '  the  plain  language  of  the  statute 
authorizes  the  Board's  action  *   *  '", 
slip  op.  16.  The  court  reasoned  that 
absent  any  "clear  contrary  evidence 
(courts  emphasis)  of  legislative  intent." 
thp  pLiin  lang-jdgp  of  a  statute  controls. 
Slip  op.  17.  Thus,  the  court  did  not 
suggest  that  i'^gjslative  histories  provide 
no  insight  as  '.  Congressional  intent,  as 
MCLA  susg-?tTS.  Rather,  it  reaffirmed  the 
impart3r.ce  of  foilowing  unambiguous 
s'.dtutorv  languase.-*' 


•'  Wf.  -.  .'.f  '-.  passinf  Ih.!.  l!u>  .MCL.'\  s  bl.iiik>;i 
ef.xci  on  the  veljf  oi  ihr  H.  Ri;pl.  90-11)96.  <:i:prn. 
85  s  suidt'  !o  o-wr  impienKnliiion  of  Ihr  new  Art 
f -"fris  soir-f.vhal  disingerjoiis  since  its  pipuding 
ixi^-.trss  si-rviTiil  refe-cnrtjs  lo  boOi  II, R.  Rep.  \o. 
9(-lC»)9.  f.jprn.  and  S  Rep  No  96-641.  96  Con"  .  2d 
Sf  5"  (igBOJ.  »vhr'.  It-ose  reporls  support  its 
pos-.licns. 


In  the  above  context  we  believe 
MCLA's  support  of  narrowing 
acceptable  evidence  under  the  new  Act 
to  that  submitted  by  potential  users 
lacks  merit.  Section  10922(b)(1)(B)  refers 
to  evidence  presented  by  "persons 
supporting  the  issuance  of  a  certificate." 
(emphasis  supplied).  The  Act  defines 
"persons"  to  include  a  trustee,  receiver, 
assignee,  or  a  personal  representative  of 
a  person  in  addition  to  its  meaning  in  1 
U.S.C.  1  (49  U.S.C.  10102(15)).  Section  1 
defines  person  to  include  corporations, 
companies,  associations,  firms, 
partnerships,  societies,  and  joint  stock 
companies,  as  well  as  individuals.  We 
believe  these  definitions  to  be  clearly 
inclusive  and  not  exclusive. 

In  our  view  the  plain  language  of 
section  10922(b)(1)  requires  that  the 
Commission  receive  evidence  from  any 
person  supporting  issuance  of  a  motor 
carrier  of  property  certificate.  Our 
denomination  of  the  tj'pes  of  evidence 
allowable  under  the  interim  rules  should 
have  been  seen  as  illustrative  of  the 
types  of  evidence  that  may  be  received 
under  the  new  apphcation  procedures. 
While  this  may  not  assuage  MCLA's 
fears  that  such  evidence  could  prove 
insurmountable,  the  fact  remains  that 
the  new  Act  on  its  face  requires  the 
Com.mission  to  consider  any  evidence 
from  persons  offered  to  show  that  a 
proposed  service  will  serve  a  useful 
public  purpose  although  as  the  House 
Report  states,  shippers  evidence  is  still 
the  best  evidence.  Further,  such  an 
approach  is  consistent  with  the 
Commission's  past  practice  of  liberal 
receipt  of  evidence  even  though  some 
evidence  was  accorded  little  or  no 
weight.  Finally,  we  cannot  subscribe  to 
MCLA's  belief  that  the  expansion  of  the 
types  of  evidence  allowable  in  an 
applicant's  attempt  to  make  a  threshold 
case  will  inevitab!>  lead  to  a  threshold 
showing  in  every  case.  The  new  Act 
does  not  preclude  us  from  weighing  even 
uncontrcverted  threshcld  evidentiary 
submissions.  Ralher  it  ensures  that  out 
determinations  can  be  made  with  the 
benefit  of  as  broad  as  evidentiary  view 
as  possible.  For  the  above  reasons,  we 
see  no  compelling  reason  to  limit 
evidentiary  sub.Tiissions  to  that  of 
potential  users. 

Prior  Commission  Policy  Statements 
Which  AfTecl  the  Application  Process 

The  Comm.ission  has  previously 
issued  policy  statements  which  relate  to 
the  application  process.  In  this  portion 
of  our  report  we  will  discuss  the 
continuing  validity  of  those  policy 
statements. 
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55051  (1978)  we  affirmed  the 
Commission's  decision  in  Toto 
Purchasing  S' Supply  Co.,  Inc.,  128 
M.C.C.  873  (1978).  which  marked  a 
departure  from  our  adherence  to  the 
policy  of  Geraci  Contract  Carrier 


for  motor  contract  carrier  of  passenger 
authority. 

The  interim  and  final  rules  thus 
contain  a  requirement  that  a  motor 
contract  carrier  of  passengers  state  the 
name  and  address  of  persons  or 


Many  parties  state  that  3  working 
days  are  not  enough  to  cover  situations 
where  good  cause  would  warrant  an 
extension,  and  suggestions  are  made  to 
increase  the  time  to  7  days. 

The  adopted  rules  (1)  are  more 
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Related  issues  in  a  single  application  Operational  feasibility 


The  Commission  issued  a  policy 
statement,  at  41  FR  5380  (1976), 
concerning  limitations  on  tiie  scope  of 
authority  sought  in  an  individual 
application  for  permanent  operating 
rights  authority.  The  Commission 
determined  that  the  scope  of  authority 
sought  should  be  limited  to  a  single 
issue  and  related  issues  with  common 
support  or  moving  in  a  related  fashion 
with  the  primary  issue.  Multiple 
unrelated  requests  for  authority  would 
not  be  accepted  for  filing. 

We  now  overrule  that  policy  and  will 
allow  applicants  to  have  free  choice  of 
what  the  scope  of  their  application 
should  be.  We  realize  that  even  prior  to 
the  Act  we  accepted  many  applications 
which  were  not  limited  to  single  issues 
due  to  the  broadness  of  the  application. 
We  recognize  that  under  our 
"consolidation"  type  application 
proceeding  it  is  possible  that  some 
protestants  will  be  concerned  with  only 
certain  portions  of  the  proceeding,  while 
another  set  of  protestants  will  have 
another  set  of  interests.  This  has  always 
been  true. 

We  believe  that  the  applicant's 
decision  to  increase  the  scope  of  its 
operations  systemwide  is  sufficient 
indication  that  the  matters  should  be 
handled  under  one  proceeding. 
Examinations  of  the  initial  submittals 
will  often  not  reveal  the  underlying 
related  issues  or  systemic  changes  being 
proposed  by  applicant.  On  the  other 
hand,  an  applicant  should  be  aware 
that,  for  strategic  purposes,  proposing 
many  different  types  of  operations  in  a 
single  proceeding  may  result  in  portions 
of  the  application  that  would  have  been 
unopposed  now  being  required  to 
undergo  the  opposed  application 
process.  Still,  that  is  a  ctioice  best  left  to 
applicant.  We  therefore  overrule  the 
policy  statement  issued  at  41  FR  5380. 

New  evidence  in  rebuttal  statements 

The  Commission  issued  a  policy 
statement  concerning  new  evidence  in 
rebuttal  statements  filed  under  the 
modified  procedure  at  40  FR  42810 
(1975).  We  stated  that  we  would  reject 
new  evidence  submitted  by  an  applicant 
in  its  rebuttal  statements  under  the 
modified  procedure  relative  to  alleged 
service  deficiencies  of  a  protestant 
regardless  of  when  such  alleged  ser\'ice 
deficiencies  may  have  occurred.  We 
continue  to  adhere  to  that  policy,  and 
the  policy  statement  issued  in  the 
Federal  Register  of  September  16. 1975, 
at  40  FR  42810.  is  affirmed. 


The  Commission  issued  a  general 
policy  statement  concerning  motor 
carrier  operational  feasibility,  dated 
November  15, 1973.  The  now  superseded 
OP-OR-9  application  form  contained  a 
requirement  that  applicant  present 
operational  feasibility  information.  The 
policy  statement  required  that  an 
applicant  must  present  evidence 
respecting  how  equipment  was  expected 
to  be  returned  to  an  origin  point,  as  well 
as  other  data  relating  to  the  operational 
feasibility  of  the  proposal,  including  the 
incidence  of  dead  head  operations. 

If  an  applicant  stated  in  its  initial 
evidentiary  presentation  that  empty  or 
partially  empty  vehicle  movements 
would  result  upon  a  grant  of  its 
application,  applicant  was  expected  (1) 
to  specify  the  extent  of  such  operations, 
by  mileages  and  the  number  of  vehicles, 
that  would  be  incurred,  and  (2)  to 
designate  where  such  empty  vehicle 
operations  would  be  conducted. 

The  Commission  later  announced  that 
the  policy  of  requiring  evidence  of  return 
movements  was  intended  to  be  applied 
as  an  equitable  factor  militating  in  favor 
of  granting  applications  where 
applicants  show  that  efficient  traffic 
movements  on  return  were  a  part  of 
their  proposals,  but  it  was  not  intended 
to  serve  generally  as  a  basis  for  denying 
an  application  where  a  need  had  been 
established  for  the  proposed  service, 
where  backhaul  traffic  may  have  been 
unavailable,  or  where  return  traffic 
movements  were  otherwise  not 
possible. ^^ 

We  conclude  that  applicant  may 
present  such  evidence  in  its  application, 
but  that  this  is  not  required,  and  to  this 
extent  we  overrule  the  policy  statement. 
We  adhere  to  the  line  of  cases 
mentioned  immediately  above  that 
submission  ot  this  evidence  is 
permissive  for  the  applicant.  It  can 
enhance  an  applicant's  position,  but 
other  factors  normally  outweigh  this 
factor.  We  also  believe  that  a  protestant 
should  be  allowed  to  present  energy  and 
economic  efficiency  evidence  in  support 
of  its  position. 

We  are  aware  that  the  Transportation 
Policy  as  amended  by  the  Act  provides 
that  energy  and  economic  efficiencies  be 
provided  for  in  our  regulation  of  the 
industry.  Normally,  however, 
operational  feasibility  will  not  be  a 
decisive  factor  in  an  application 


'■■  MDI.  Ire.  Long  Prairie.  M.W  Contr.  Car. 
Applw.,  129  M.C.C.  346  (1978);  Tiinloph  Corp.  of 
Vtrsiir.ia.  129  M.C.C.  367  (1978);  and  G'R.M.  Inc.. 
E>.t.—.\ulumobiles  from  California.  131  M.C.C.  919 
(19801  S<'e  dlso  Warren  Transport.  Inc.  v.  U.S.,  No. 
79-2030  (DC.  Cir.  October  6,  1980). 


proceeding.  We  arrive  at  this  conclusion 
for  the  following  reasons. 

Giving  significant  weight  to 
operational  feasibility  evidence  would 
suggest  that  we  can  administratively 
allocate  the  productive  use  of  resources 
better  than  the  marketplace;  that  we  can 
decide  which  carrier  should  transport 
certain  percentages  of  the  available 
traffic;  and  whether  this  will  be  done  at 
the  maximum  efficiency.  Stated 
differently,  it  assumes  we  can  decide 
whether  an  applicant  will  operate 
exactly  as  it  proposes,  what  response 
existing  carriers  will  make  (such  as  to 
compete  more  aggressively)  and 
whether  our  powers  of  prediction  are 
reliable  in  the  long  term.  We  think  that 
in  most  cases  these  assumptions  are 
unfounded. 

The  new  Act  gives  recognition  to  this 
observation.  Congress  has  now 
recognized  that  marketplace  competition 
is  the  better  allocation  mechanism. 
Unless  there  are  clear  reasons  in  a 
specific  case  for  believing  that  the 
marketplace  will  not  produce  the  better 
results,  we  should  not  disturb  that 
process. 

The  marketplace  is  dynamic.  Carrier 
and  shipper  managements  make 
decisions  based  on  today's  economic 
circumstances.  Our  review  of  the 
evidence  is  at  best  several  months  late. 
During  this  time,  there  are  many  options 
open  to  all  parties  for  making  their 
operations  more  efficient.  An  existing 
carrier,  faced  with  the  prospect  of  a  new 
competitor,  can  lower  prices  and  attract 
more  business.  It  can  seek  additional 
authority  from  the  Commission  to 
ensure  balanced  operations.  It  can  drop 
or  rearrange  service  in  the  market  area 
and  put  its  resources  to  work  where  it 
can  operate  more  efficiently. 

What  is  most  critical,  from  the 
administrative  point  of  view,  is  that 
deciding  cases  using  operational 
feasibility  as  a  significant  factor  in 
every  case  results  in  a  blunting  of 
market  incentives  for  existing  carriers  to 
reassess  the  efficiency  of  their  existing 
operations;  it  further  dulls  the  cutting 
edge  of  competition  and  its  reinforcing 
tendency  to  let  the  most  efficient 
operation  rise  to  the  top.  In  sum,  a 
careful,  calculated  look  at  operational 
feasibility  should  only  be  used  as  a  last 
resort,  where  we  are  suspicious  that  the 
marketplace  allocation  scheme  is 
breaking  down. 

Toto  policy 

In  Ex  Parte  No.  MC-118,  Grant  of 
Motor  Carrier  Operating  Authority  To 
An  Applicant  Who  Intends  To  Use  It 
Primarily  As  An  Incident  To  The 
Carriage  Of  Its  Own  Goods  And  Its  Own 
Non-transportation  Business,  43  FR 


55051  (1978)  we  affirmed  the 
Commission's  decision  in  Toto 
Purchasing  S' Supply  Co.,  Inc.,  128 
M.C.C.  873  (1978),  which  marked  a 
departure  from  our  adherence  to  the 
policy  of  Geraci  Contract  Carrier 
Application.  7  M.C.C.  369  (1938).  The 
Geraci  policy  provided  that  the 
Commission  would  not  grant  a  motor 
carrier  certificate  or  permit  to  an 
applicant  who  intended  to  use  it 
primarily  as  an  incident  to  the  carriage 
of  its  own  goods  and  its  own  non- 
transportation  business. 

The  Commission's  present  policy  is 
that  motor  carrier  operating  authority 
will  be  granted  to  an  applicant  who 
intends  to  use  it  primarily  as  an  incident 
to  the  carriage  of  its  own  goods  and  its 
own  non-transportation  business, 
provided  (1)  that  the  standard  criteria 
for  motor  common  or  contract  carrier 
applications,  as  the  case  may  be,  are 
met,  and  (2)  that  the  applicant  is 
agreeable  to  the  imposition  of  conditions 
requiring  it  to  conduct  its  for-hire  motor 
carrier  activities  and  its  other  activities 
independently  and  to  maintain  separate 
records  for  each. 

The  policy  mentioned  above  will 
continue  in  effect  for  carriers  engaged  in 
proprietary  operations.  The  carrier  will 
have  to  conduct  its  for-hire  motor  carrier 
activities  and  its  other  activities 
independently  and  to  maintain  separate 
records  for  each.  We  see  no  reason, 
however,  to  impose  these  conditions  in 
individual  grants  of  authority.  This  is  a 
time  consuming  process.  Instead,  we 
shall  adopt  a  new  regulation,  at  49  CFR 
1041.25,  which  requires  these  carriers  to 
follow  that  policy.  Carriers  engaging  in 
such  operations  are  expected  to  know 
general  Commission  administrative 
requirements,  just  as  they  are  held 
accountable  to  be  aware  of  all  relevant 
statutes  and  regulations.  Imposition  of 
these  conditions  in  individual 
authorities  is  a  time  consuming 
procedure  which  serves  little  purpose.  It 
will  not  be  followed  in  the  future. 

Rule  of  eight 

The  Commission  laid  to  rest  its  "rule 
of  eiglit"  policy  in  Ex  Parte  No.  MC-119, 
Policy  Statement  Regarding  the  'Rule  of 
Eight"  in  Contract  Carrier  Applications, 
published  at  44  FR  2470  (1979).  That 
policy  statement  dealt  with  all  contract 
carriers.  The  policy  statement  with 
regard  to  property  carriers  is  moot.  See 
Ex  Parte  No.  55  (Sub-No.  42).  Deletion  of 
Dual  Operations  Policy,  45  FR  45528 
(1980).  It  retains  its  validity  with  regard 
to  passenger  carriers.  To  this  extent,  the 
policy  statement  is  reaffirmed,  and  we 
will  continue  to  ask  for  information 
relating  to  persons  served  by  applicants 


for  motor  contract  carrier  of  passenger 
authority. 

The  interim  and  final  rules  thus 
contain  a  requirement  that  a  motor 
contract  carrier  of  passengers  state  the 
name  and  address  of  persons  or 
shippers  now  served  under  contract. 

Solicitation  of  withdrawal  of  shipper 
support  by  protestants 

The  Commission  issued  a  strongly 
worded  policy  statement  condemning 
any  attempt  by  parties  to  its  proceedings 
to  persuade  opposing  witnesses  to 
withdraw  support  for  an  application,  at 
39  FR  43374  (1974).  This  policy  is 
reaffirmed. 

Ex  Parte  No.  MC-121 

In  Ex  Parte  No.  MC-121,  Policy 
Statement  on  Motor  Carrier  Regulation, 
44  FR  68296  (1979),  the  Commission 
adopted  a  policy  statement  describing 
its  standards  for  deciding  applications 
seeking  motor  carrier  authority. 

Further  refinement  of  this  policy 
statement  has  occurred  in  Art  Pape, 
supra,  at  93,  and  La  Bar's,  supra,  at  266- 
272,  with  regard  to  applications  for 
property  motor  carrier  authority.  The  Ex 
Parte  No.  MC-121  policy  retains  its 
validity  with  regard  to  passenger  carrier 
applications,  however,  since  the  Act  did 
not  change  the  substantive  law 
regarding  passenger  carrier  entry. 

Extensions  of  time 

The  Commission  issued  a  policy 
statement  concerning  requests  for 
extensions  of  time  in  41  F'R  8454  (1976). 
The  policy  statement  emphasized  that  a 
request  must  be  supported  by  a  thorough 
and  detailed  explanation  of  the  reasons 
for  the  request,  with  a  demonstration  of 
substantial  good  cause.  It  was 
contemplalpd  that  no  m.ore  than  one 
extension  of  any  filing  date  would  be 
granted,  absent  a  showing  of  unique 
circumstances. 

In  addition,  the  Commission  further 
addressed  the  general  issue  of  the 
standards  for  granting  extensions  in 
Revision  of  Application  Forn:s,  supra,  at 
812.  It  there  adopted  a  rule,  former  49 
CFR  1100.247(0(3).  stating  that  requests 
for  extensions  of  tim.e  within  which  to 
file  modified  procedure  statements  will 
be  granted  only  in  the  most 
extraordinary  circumstances.  It  was 
stated  that  ordinary  business 
occurrences  such  as  vacations, 
scheduling  problems,  excessive 
caseload,  and  turnover  in  personnel  are 
not  valid  reasons,  supra,  at  812. 

The  interim  rules  essentially  adopted 
that  standard,  §  1100.247(C)(d),  and 
limited  the  requests  to  no  more  than  3 
working  days. 


Many  parties  state  that  3  working 
days  are  not  enough  to  cover  situations 
where  good  cause  would  warrant  an 
extension,  and  suggestions  are  made  to 
increase  the  time  to  7  days. 

The  adopted  rules  (1)  are  more 
detailed  in  their  treatm.ent  of  the  issue  of 
extensions  of  time  than  the  former  or  the 
interim  rule,  and  (2)  retain  the  3-day 
rule. 

The  practicing  bar  must  share  the 
burden  of  the  statutory  time  limits.  Our 
experience  under  the  interim  rules  is 
that  the  bar  is  adhering  to  the  more 
stringent  rules  vyith  exceptional  results. 
Few  problems  have  been  manifested, 
and  members  of  the  bar  have  exhibited 
a  cooperative  attitude  in  such  matters  as 
lost  application  submittals  to 
protestants.  We  will  monitor  this 
situation  closely,  but  believe  that  for  the 
time  being  the  3-day  rule  should  be 
retained. 

The  major  problem  with  longer 
outside  time  limits  is  that  we  would  be 
required  to  grant  requests  of  the  same 
length  to  adversary  parties  in  the  same 
proceeding  if  equally  valid  reasons  w-ere 
given.  If,  for  example,  illness  of  a  person 
required  7  days  be  given  to  protestant, 
an  identical  request  made  by  applicant 
would  have  to  result  in  a  like  extension. 
A  valuable  14  of  the  180  days  would  be 
lost. 

We  believe  that  one  answer,  for  those 
persons  practicing  before  us,  is  to  add 
their  own  precautionary  measures,  such 
as  early  mailing  of  pleadings,  to  ensure 
defaults  or  nonappearances  do  not 
occur. 

The  final  rules  adhere  to  the  prior 
policy  statement,  as  well  as  the 
philosophy  expressed  in  Revision  of 
Application  Rules. 

Similarly,  the  final  rules  require  that 
such  requests  be  made  in  documentary 
form  (letter  or  telegraph)  with  notice  of 
the  request  transmitted  to  known 
parties.  The  Commission  will  continue 
its  practice  of  requiring  the  requesting 
party  to  notify  known  parties  that  an 
extension  request  has  been  acted  upon. 

We  should  note  that  there  wiil  be 
some  circumstances  where  system 
malfunctions  will  require  "adjustments" 
to  filing  times.  These  are  not  extensions 
of  time  in  the  normal  sense  because  they 
result  from  something  beyond  the 
control  of  the  parties  and  fault  lies 
somewhere  in  the  mechanics  of  the 
postal  system  or  the  application  process. 
For  example,  during  the  period  of  the 
interim  rules,  there  was  an  occasion 
where  the  Federal  Register  erroneously 
misprinted  an  address,  and  a  potential 
protestant  was  slightly  delayed  in 
receiving  its  application  copy.  Where  a 
system  malfunction  occurs,  persons 
should  bring  it  to  the  attention  of  the 
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Section  of  Operating  Rights  as  soon  as 
possible.  The  public  should  be  advised 
that  purposeful  delay  by  an  applicant  in 
submitting  a  copy  of  the  application 
package  to  potential  protestants  may 


Substitution  of  unsworn  written 
declarations  under  penalty  of  perjury  in 
lieu  of  verifications  subscribed  and 
sworn  under  oath  is  permissible  under 
applicable  federal  statutory  provisions. 


undertake  the  specific  operations  it 
intends  to  conduct.^" 

We  can  think  of  no  substantial  reason 
to  continue  this  examination.  In  a  more 
heavily  regulated  environment,  where 
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carriers  serve  as  adequate  protection  to 
the  public.  Our  past  examination  has 
had  little  or  no  correlation  to  the 
ongoing  ability  of  a  company  to  survive. 
Therefore  we  will  delete  the  financial 


•  ntz-irrM  o 


fir\r»  f»Qnii»r£amc»n  fr   fr\r  all   mnfrir 


We  do  not  agree  with  ABA's  position 
that  a  separate  "passenger"  certification 
statement  should  be  used.  The  witness 
certification  form  adopted  here  contains 
appropriate  references  to  passenger  type 


annlira  tinnc 


that  even  rather  unspecific  predictions 
by  potential  users  are  difficult. 

We  should  point  out  that  the  modified 
procedure  has  been  used  for  many  years 
in  all  forms  of  passenger  cases,  and  past 
exnerience  dictates  that  the  oral  hearinc 
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Section  of  Operating  Rights  as  soon  as 
possible.  The  pubHc  should  be  advised 
that  purposeful  delay  by  an  applicant  in 
submitting  a  copy  of  the  application 
package  to  potential  protestanfs  may 
result  in  dismissal.  See  Glenn 
McClendon  Trucking  Co.,  Inc.,  Ext. — 
Containers.  132  M.C.C.  318  (1980). 

Finally,  inquiries  as  to  the  decision 
made  on  an  extension  request  should 
not  be  accompanied  by  attempts  to 
argue  the  merits  of  the  request  with 
members  of  the  Operating  Rights'  staff. 
This  is  an  improper  practice  under  the 
Commission's  Code  of  Ethics  for 
Practitioners  Before  the  Interstate 
Commerce  Commission,  Canon  8. 

The  issue  of  rates  in  application 
proceedings 

The  interim  rules  eliminated  reference 
to  former  rule  1100.247(n],  the  policy 
statement  concerning  the  issue  of  rates. 
We  did  so  because  we  believed  the 
former  rule  was  unnecessarily 
cumbersome  and  merely  stated  obvious 
evidentiary  rules.  Under  the  Act,  the 
issue  of  rates  may  be  pertinent  for 
discu-Ssion  in  individual  cases  since, 
among  other  things,  we  are  to  allow  a 
variety  of  price  and  service  options,  see 
49  U.S.C.  10101(a)(7)(B).  We  continue  to 
adhere  to  the  general  policy  expressed 
in  the  former  rule — that  the  introduction 
of  rate  evidence  is  optional,  and 
introduction  of  counter-a'-gument  is  also 
optional  by  any  party.  We  do  net 
believe  that  any  of  the  other 
requirements  in  the  former  policy 
statement  serve  a  useful  purpose, 
however,  and  the  final  rules  will  contain 
no  reference  to  the  issue. 

Elimination  of  Notarization  Requirement 

Several  parties  suggest,  and  we  agree, 
that  tho  notarization  requirement  is 
burdensome  and  unnecessary.  We  will 
eliminate  the  requirement  from  the 
application  form  and  all  witness 
statements,  and  will  substitute  language 
which,  when  agi«ed  to  in  writing  by  the 
signer  of  the  stalemonl,  is  legally 
sufficient  to  constitute  an  oath. 

We  have  encountered  many  problems 
with  the  notanzation  requirement  in  the 
past.  For  example,  a  number  of 
applications  have  been  rejected  because 
of  a  failure  to  notarize  some  part. 
Persons  practicing  before  the 
Commission  have  stated  informally  in 
the  past  that  their  witnesses  some'imes 
have  difficulty  finding  a  notary  official. 

The  Interstate  Commerce 
Commission's  controlling  statute 
contains  provisions  requiring  various 
applications  for  operating  authority  filed 
with  the  Commission  to  "be  under 
oath." 


Substitution  of  unsworn  written 
declarations  under  penalty  of  perjury  in 
lieu  of  verifications  subscribed  and 
sworn  under  oath  is  permissible  under 
applicable  federal  statutory  provisions. 
Specifically,  such  declaration 
procedures  are  sanctioned  by  28  U.S.C. 
1746  (1980  Supp.),  the  pertinent  portion 
of  which  provides  for  use  of  unsworn 
declarations  under  penalty  of  perjury 
whenever,  under  any  law  of  the  United 
States,  any  matter  is  required  to  be 
supported  by  the  oath  of  the  declarant. 
Reliance  upon  this  declaration-in-lieu- 
of-oath  provision  to  change  the  standard 
verification  procedures  prescribed  by 
the  Commission's  Rules  of  Practice 
ensures  comparable  solemnity  in 
application  forms  and  related  pleadings. 

Use  of  declarations  in  lieu  of  formal 
oaths  will  not  diminish  the  legal 
sanctions  available  to  the  Commission. 
Sanctions  are  found  in  two  types  of 
statutes  in  the  United  States  Code, 
involving  prosecution  for  fraud  and 
perjury.  See  18  U.S.C.  1001  and  19  U.S.C. 
1621. 

We  have  decided  to  adopt  the 
declaration  language  with  the  addition 
of  the  phrase  "under  the  laws  of  the 
United  States  of  America"  to  cover 
situations,  as  noted  in  28  U.S.C.  1746, 
where  statements  are  executed  outside 
of  the  United  States.  The  phrase's 
inclusion  will  cover  all  potential 
declarers. 

Deletion  of  Financial  Information 

As  several  persons  poin;ed  out,  we 
had  no  specific  requirement  under  the 
interim  rules  for  an  applicant  in  a  fitness 
only  application  to  file  financial 
information.  We  have  eliminated  this 
requ'rement  for  ail  types  of  applications 
in  the  final  rules,  since  we  do  not 
believe  that  this  information  s.rves  any 
us.!ful  pu"pose. 

To  determine  fiixiess  we  have 
historically  considered  the  financial 
fitness  of  an  cppiic.ant.  applicant's 
willingness  to  adhere  to  Commission 
regulatior.s,  and  the  carrier's  ability  to 
perfor.ni  sc."vice  in  a  safe  manner  for  the 
protection  of  the  public. 

The  Commission  has  never 
established  a  fixed,  minimum  dollar 
limitation  as  a  prerequisite  for  a 
carrier's  entry  into  the  regulated 
trucking  industry.  We  have  recognized 
that  many  new  entrants  start  small.  In 
recent  years  we  have  adopted  a 
standard  that  the  financial  fitness  of  an 
applicant  is  pertinent  only  in  relation  to 
whether  it  can  adequately  conduct  the 
proposed  operition.  The  question  for 
resolution  has  been  whether  an 
applicant  is  sufficiently  capitalized  to 


undertake  the  specific  operations  it 
intends  to  conduct.^" 

We  can  think  of  no  substantial  reason 
to  continue  this  examination.  In  a  more 
heavily  regulated  environment,  where 
the  regulatory  agency  rather  than  the 
marketplace  was  the  prime  guarantor  of 
service,  a  policy  that  we  wanted  to 
ensure  that  an  applicant  could  actually 
conduct  the  operation  it  was  proposing 
may  have  had  validity.  Since  the  newly 
authorized  carrier  would  soon  be 
accorded  the  benefits  of  all  the 
evidentiary  presumptions  which 
historically  ran  in  its  favor,  it  was 
reasonable  that  the  new  carrier  should 
be  required  to  uphold  its  part  of  the 
regulatory  bargain,  i.e.,  it  would  perform 
the  operation  as  proposed. 

The  basis  for  this  policy  no  longer 
exists.  Under  Ex  Parte  No.  MC-121, 
supra,  and  the  new  Act,  carriers  are 
encouraged  to  tailor  price  and  service 
options  in  such  a  way  that  the  public 
will  have  greater  choices.  The 
marketplace  will  ultimately  determine 
the  financial  success  of  a  proposed 
operation.  At  the  same  time,  a  financial 
failure  will  not  translate  into  any  long- 
term  service  vacuums  since  our  entry 
policies  will  permit  the  rapid 
replacement  of  carriers  that  fail.  This  is 
not  to  say  that  we  are  unconcerned  with 
the  common  carrier  obligation  and 
service  to  small  shippers  and 
communities.^' 

We  will  continue  to  examine 
equipment  availability,  however,  and  an 
applicant  will  be  required  to  describe  its 
equipment,  or  how  it  would  obtain 
equipment  to  perform  the  operation  in 
the  short  run;  see  final  rule 
§  1100.2.51(fK5). 

We  are  concerned  that  undue 
regulatory  reliance  on  a  carrier's 
unfavorable  financial  picture  may 
unnecessarily  block  entry  for  md.ny 
small  companies.  It  is  axiomatic  thai 
many  small  companies  survive  just  on 
the  basis  of  hard  work  an  assct  that 
cannot  be  portrayed  in  balance  sheets. 
In  other  cases,  additional  authority  is 
the  very  means  by  which  a  struggling 
company  car.  reverse  its  financial 
fortunes. 

Finally,  we  ha'.e  great  doubts  aLoul 
the  past  effectiveness  of  the  financial 
fitness  examination.  Many  carriers  have 
received  an  affirmance  of  their  o\  crall 
fitness,  including  financid!  fitness,  only 
to  file  bankruptcy  petitions  soon 
thereafter.  The  bankruptcy  law?  .md  the 
insurance  requirements  iraposcd  un 


""  Conbo'ijQled Carneri  !m  .  Comincin  L.ir:ii;r 
Applicoliur.  131  M  C.C  104  1*  il9"8). 

"We  believe  that  with  freer  entry,  ca    ■•  !s.  in  the 
absence  of  high  regu!eto;j  oarr'ers.  w.!l  luore 
willingly  seek  aulhoritj  io  serve  less  husy  nnd 
perh.'ips  less  prcf-talif  ho-i'-i. 


carriers  serve  as  adequate  protection  to 
the  public.  Our  past  examination  has 
had  little  or  no  correlation  to  the 
ongoing  ability  of  a  company  to  survive. 

Therefore  we  will  delete  the  financial 
information  requirement  for  all  motor 
carriers.  We  will  also  delete  this 
requirement  for  water  carriers, 
forwarders,  and  brokers,  who  are 
governed  by  similar  insurance  and 
bankruptcy  laws. 

We  do  offer  one  observation  in 
connection  with  financial  information. 
Although  we  shall  eliminate  an 
affirmative  requirement  that  the 
applicant  file  evidence  demonstrating 
financial  fitness  in  the  traditional  sense, 
we  are  prepared  to  examine  any 
financial  activity  which  may  bear  on  the 
carrier's  treatment  of  its  customers.  We 
expect  parties  raising  fitness  questions 
to  point  with  specificity  to  customer 
abuses. 

Passenger  Carrier  Interests 

Comments  were  filed  by  the  American 
Bus  Association  (ABA),  the  national 
trade  association  for  the  bus  industry.  It 
notes  that  the  Motor  Carrier  Act  of  1980 
makes  no  substantive  changes  in  the 
entry  standards  in  the  passenger  carrier 
area,  and  it  believes  the  differences  in 
the  entry  standards  must  be  reflected  in 
the  application  form  and  the  application 
process  as  a  whole. 

ABA  believes  that  the  supporting 
witness'  certification  should  contain  an 
indication  of  the  scope  of  the 
application,  since  a  witness  should 
know  the  scope  of  the  application  he  or 
she  is  supporting.  We  agree.  This 
concern  was  voiced  by  other  interests  as 
well,  and  the  certification  form  shall 
contain  this  information. 

ABA  also  points  out  that  the  current 
application  form's  request  for  common 
control  information  about  other 
transportation  "entities"  may  be  too 
broad.  We  will  change  the  language  in 
the  affiliation  porfion  of  the  application 
to  indicate  that  we  are  referring  only  to 
"carriers"  regulated  by  the  Commission. 

ABA  also  notes  that  there  is  no  reason 
to  ascertain  in  advance  where  an  oral 
hearing  might  be  held,  or  to  note  this  in 
the  caption  summary.  We  agree.  The 
Office  of  Hearings  can  arrange  hearing 
sites  at  their  own  discretion  in 
consultation  with  the  parties. 

ABA  believes  that  the  witness 
certification  form  in  the  appendix  to 
form  OP-1  implies  that  support  from  one 
public  witness  is  sufficient,  which  may 
be  inappropriate  for  passenger 
application  cases.  While  we  do  not 
agree  that  the  previous  form  implies  this, 
as  a  precautionary  measure  we  will 
make  an  appropriate  instructional 
change  in  the  form. 


We  do  not  agree  with  ABA's  position 
that  a  separate  "passenger"  certification 
statement  should  be  used.  The  witness 
certification  form  adopted  here  contains 
appropriate  references  to  passenger  type 
applications. 

ABA  argues  that  nothing  in  the  Act 
suggests  that  the  number  of  oral 
hearings  in  passenger  cases  be  reduced. 
The  ABA  contends  that  the  quality  of 
existing  service  can  be  documented 
more  easily  for  freight  transportation 
and  there  is  generally  more  of  a  need  to 
cross-examine  a  passenger  witness. 

We  do  not  believe  that  there  should 
be  a  different  "oral  hearing"  standard 
for  passenger  applications.  The 
requirements  of  the  APA  apply  equally 
to  passenger  and  property  applications. 

It  should  be  remembered  that  with  the 
adoption  of  Ex  Parte  No.  MC-121, 
passenger  carrier  applicants  no  longer 
carry  the  burden  of  proving  the  second 
Pan-American  criterion,  "whether  this 
purpose  can  and  will  be  served  as  well 
by  existing  lines  or  carriers."  Applicant 
must  only  demonstrate  that  the 
operation  proposed  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need,  or,  the  first  Pan- 
American  criterion.  The  Commission 
will  grant  authority  in  passenger  carrier 
cases  commensurate  with  that 
demonstrated  purpose  unless  it  is 
established  by  parties  opposing  the 
application  that  the  entiy  of  the  new 
carrier  would  endanger  or  impair  the 
operations  of  existing  common  carriers 
to  an  extent  contrary  to  the  public 
interest. 

Thus,  Ex  Parte  No.  MC-121  lifts  a 
significant  evidentiary  burden  from 
appUcant.  No  longer  will  an 
unsophisticated  passenger  witness  have 
to  defend  its  testimony  that  existing 
carriers  cannot  serve  its  needs  as  well. 
The  issues  are  more  sharply  focused 
under  Ex  Parte  No.  MC-121,  and  we 
believe  that  in  general  there  will  be  less 
necessity  to  cross-examine  passenger 
witnesses. 

Second,  the  Commission  has  long 
recognized  the  difficulties  inherent  in 
presenting  a  passenger  application  case. 
Brush  Hill  Transp.  Co.  Com.  Car. 
Applic.  112  M.C.C.  348  (1970).  The  very 
nature  of  this  evidence  is  that  it  will  be 
generalized.  The  testimony  is  often 
given  by  laymen,  the  service  needed  is 
nonrepetitive  in  nature,  and  often 
includes  leisurely  travel  for  which  a 
future  need  or  commitment  cannot 
directly  be  stated. 

We  see  little  reason  to  subject 
unsophisticated  passenger  witnesses  to 
extensive  cross-examination  in  routine 
cases  merely  to  drive  home  a  point  the 
Commission  has  recognized  for  years — 
the  nature  of  passenger  travel  is  such 


that  even  rather  unspecific  predictions 
by  potenfial  users  are  difficult. 

We  should  point  out  that  the  modified 
procedure  has  been  used  for  many  years 
in  all  forms  of  passenger  cases,  and  past 
experience  dictates  that  the  oral  hearing 
standard  discussed  elsewhere  in  this 
decision  is  an  appropriate  standard  for 
all  types  of  cases. 

ABA  contends  that  the  policy  against 
restrictive  amendments  should  not  apply 
to  passenger  cases,  since  the  Motor 
Carrier  Act  of  1980  does  not 
substantively  apply  to  passenger 
carriers.  iValso  raises  other  general 
points  about  the  need  for  restrictive 
amendments  which  are  answered  in  our 
discussion  of  the  restrictive  amendment 
process  in  general.  Some  policy  matters 
specifically  relating  to  passenger 
transportation  should  be  addressed 
separately,  however. 

ABA  and  other  parties  realize  that  the 
lack  of  a  restrictive  amendment  process 
does  not  mean  that  the  Commission  will 
automatically  grant  an  application  in 
full,  or  deny  it  in  full.  We  still  have  the 
capability  to  grant  applications  in  part. 
With  each  adversary  presenting  the 
appropriate  evidence,  we  can  get  a 
complete  picture  as  to  what  public  need 
for  the  service  exists  even  in  the 
absence  of  restrictive  amendments. 

Finally,  ABA  correctly  points  out  that 
certain  portions  of  the  fitness  only 
descriptions  in  the  interim  rules  do  not 
clearly  designate  that  these  fitness 
applications  refer  to  property 
applications  only. 

Elimination  of  Petitions  to  Modify 
RestrictioDS  Contained  in  Operating 
Authority,  or  to  Modify  the  Scope  of 
Authority 

The  former  rules  provided  for  a 
petition  method  to  modify  operating 
authority.  This  was  nowhere  explicitly 
set  forth  in  the  rules  of  practice,  but  was 
merely  contained  in  the  fee  section,  49 
CFR  1002.2(d)(15).  There  is  no  longer 
any  need  to  retain  a  special 
modification  procedure.  Reforms  in  the 
application  process  have  been 
successful  and  the  petition  method  is 
outmoded  and  now  only  serves  to 
complicate  processing,  while  the 
application  process  is  flexible  enough  to 
handle  any  change  in  authority. 

There  were  no  special  rules  governing 
petitions  for  modification.  After  notice 
of  the  petition  was  published  in  the 
Federal  Register,  further  evidence  was 
to  be  submitted  even  if  the  matter  was 
unopposed.  Extra  expense  was  required 
both  for  the  parties  and  the  Commission, 
and  the  entire  process  took  longer. 
Many  tiines  tendered  petitions  for 
modification  had  to  be  rejected  because 
the  request  involved  a  major  change  in 
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operating  authority — this  also  involved 
extra  work  for  the  Commission  and  the 
public. 

There  were  no  legal  differences  in  the 
treatment  of  parties  under  either 

nmrocc    \A/' Vi o t ti o r  m^inr  nr  mi'nnr  ir, 


Petitions  to  Modify  Permits  Under  49 
CFR  1002.2(d)(8) 

An  unintentional  inclusion  in  our 
interim  rules  was  the  petition  to  modify 
a  permit  by  adding  the  name  of  a 


An  added  question  regarding  whether 
the  application  is  supported  by  public 
witnesses  is  designed  to  assist  in 
internal  processing. 

The  certification  of  shipper  or  witness 
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"Pack-and-Crate  Applications" 

Section  10  of  the  Household  Goods 
Transportation  Act  of  1980  ("HG  Act") 
adds  another  classification  of 
applications  to  our  "fitness  only  " 


the  information  required  by  the 
Commission.  Thus,  the  property  broker 
applicant  need  not  give  infarrr.ation 
concerning  its  descnptior.  of  equipment 
and  safety  program  The   description  of 
rirr.iimstanrR.<;"  likewise  i,>  nnt 


information  may  or  may  not  be  within 
the  sole  province  of  opposing  carriers, 
depending  on  the  knowledge  which 
abandoned  shippers  may  be  able  to 
impart. 
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operating  authority — this  also  involved 
extra  work  for  the  Commission  and  the 
public. 

There  were  no  legal  differences  in  the 
treatment  of  parties  under  either 
process.  Whether  major  or  minor  in 
scope,  any  increase  in  operating 
authority  must  conform  to  the 
requirements  of  due  process,  the  APA. 
and  the  relevant  entry  standards  as  set 
forth  in  the  revised  Interstate  Commerce 
Act.  Therefore,  elimination  of  the 
petition  method  will  not  affect  any 
party's  substantive  or  procedural  due 
process  rights.  In  short,  the  petition  for 
modification  process  is  duplicative  and, 
therefore,  unnecessary. 

Petitions  for  Correction 

We  shall  continue  to  accept  petitions 
which  are  corrective  in  nature,  since 
they  do  not  require  being  tied  ir.to  the 
applications  process.  Nor  must  they  be 
published  in  the  Federal  Register,  since 
these  ministerial  corrections  are 
technical  in  nature  and  do  not  affect  any 
parties'  rights. 

49  CFR  1002.2(d)(4)  in  the  final  rules 
will  continue  to  read  as  in  the  interim 
rules. 

(4)  A  request  seeking  the  modification 
of  operating  authority  only  to  the  extent 
of  making  a  ministerial  correction,  a 
change  in  the  name  of  the  shipper  or 
owner  of  a  plantsite,  or  the  change  of  a 
highway  name  or  number — no  fee. 

Petitions  for  Clarification  or 
Interpretation 

We  unintentionally  u...cted  iinothcr 
petition  form  in  the  interim  rules,  the 
petition  for  interpretation  or 
clarification.  This  device  has  proved 
useful  to  carriers  in  the  past  who  wish  to 
have  an  official  ruling  on  an  ambiguity 
in  their  authority. 

It  is  necessary,  however,  to  assure 
that  these  proceedings  conform  to  the 
statutory  deadlines,  and  that  some 
definite  procedure  be  outlined. 
Therefore  we  will  add  a  new  paragraph 
to  final  rule  1100.253  to  indicate  'hat 
such  pHiitions  may  be  filed.  The  petition 
method  will  conform  to  the  application 
procer.s — petitioner  will  file  its  argument 
in  full  uith  the  po'ilion.  No  application 
form  will  be  used.  Comments  from  the 
public  will  be  due  45  days  from  the  date 
of  Federal  Register  publication,  and 
shall  be  served  on  the  petitioner. 
Petitioner  may  file  a  reply  on  all  parties 
of  record.  The  fee  will  be  that  charged  in 
former  49  CFR  10O..-.,d)(15),  or,  S200.  We 
will  place  this  fee  change  in  the 
appropriate  section,  49  CFR  1002.2(d)(2) 
as  follows: 

(2)  A  petition  to  interpret  or  clarify  an 
operating  authority  under  49  CFR 
nOC.253(e)— S200.' 


Petitions  to  Modify  Permits  Under  49 
CFR  1002.2(d)(8) 

An  unintentional  inclusion  in  our 
interim  rules  was  the  petition  to  modify 
a  permit  by  adding  the  name  of  a 
shipper.  This  was  used  in  the  past  where 
no  change  in  the  scope  of  a  permit  was 
sought,  but  the  permit  holder  merely 
wanted  to  serve  an  additional  shipper. 

However,  a  substantive  addition  to  an 
authority  requires  notice  and  opposition 
rights.  It  is.  in  all  respects,  an  extension 
of  authority. 

Permit  holders  v.ould  thus  be  able  to 
extend  their  authority  through  this 
process  at  a  fee  lower  than  that  required 
for  comm.on  carrier  extensions.  There  is 
no  public  interest  rationale  for  this 
disparate  treatment.  Further,  these 
substantive  additions  to  authority 
require  that  the  permit  holder  file  the 
same  information  as  would  be  filed  in  a 
normal  application  (including,  in  the 
contract  carrier  area,  submission  of 
shipper  support).  For  this  reason,  we 
believe  there  is  no  justification  to  retain 
a  process  which  differs  from  the 
application  process  in  name  only,  and 
which  has  a  different  fee  structure  for 
essentially  the  same  processing  work  by 
the  Commission  and  same  benefit  to  the 
party.  In  view  of  this,  we  shall  delete  49 
CFR"l002,2(d)(B)  and  reserve  that 
number  for  futui-e  use. 

Note  that  ministerial  corrections,  such 
as  a  change  in  the  name  of  the  shipper 
or  owner  of  a  plan  site,  are  allowed 
without  fee  under  49  CFR  1002.2(d)(4). 

Changes  to  the  Application  Form 

A  number  of  revisions  have  been 
.made  So  the  application  form  to  clarify 
the  information  required. 

We  have  dropped  the  requirement 
th.jt  applicant  supply  the  form  of  its 
business  (e.g..  corporation)  and  the 
listing  of  corporate  officers  and 
directors.  We  did  rot  use  this 
information  in  operating  rights 
proceedings. 

We  will  require  mips  in  the  future  for 
re.ij-jlar  route  applications  arid,  in 
addition,  those  irreqular-roiKe 
applications  wh"re  an  unusual  boundary 
is  involved,  su.'ih  as  a  river  or  highway. 

The  notarizati on/verification 
requirements  have  been  simplified  in 
conjunction  with  our  previous 
discussion  of  the  need  for  notarization. 

The  form  will  require  that  applicant 
list  the  authority  it  seeks  on  the 
apolicalion  form.  The  witness  support 
statemert  will  enable  the  supporting 
individual  or  organization  to  show  the 
extent  to  which  it  supports  the 
application,  since  some  persons  relate 
that  witnesses  are  reluctant  to  sign  an 
unqualified  support  form. 


An  added  question  regarding  whether 
the  application  is  supported  by  public 
witnesses  is  designed  to  assist  in 
internal  processing. 

The  certification  of  shipper  or  witness 
support  has  been  refined.  Among  other 
things,  it  will  reflect  that,  in  passenger 
cases,  persons  normally  are  testifving  as 
to  their  personal  travel  service  needs.  In 
property  cases,  we  are  asking  that 
shipper  witnesses  disclose  the  actual  or 
potential  commodities  they  will  lender 
to  the  carrier,  frequency  and  volume  of 
the  traffic,  and  a  more  meaningful 
description  of  the  geographical 
movement  of  the  traffic. 

The  final  rules  will  also  give  the 
review  boards  the  power  to  accept  an 
application  which  is  insubstantial 
compliance  with  the  rules.  The  boards 
have  in  the  past  rejected  some 
applications  with  adequate  evidentiary 
showings  but  which  were  deficiei;!  in 
one  filing  element.  Where  an  applicant 
has  substantially  sihmitted  appropriate 
fitness  and  threshold  evidence,  rather 
than  delay  the  processing  of  the 
application,  the  review  boards  should 
accept  these  appiica'ions  for  filing.  We 
note  that  this  is  not  an  invitation  to  the 
public  to  become  caieless  in  the 
preparation  of  iheir  applications.  We 
believe,  howeve.r,  i'pHi  im.materiai 
omissions  should  not  delay  the 
processing  of  apphcations.  If  a  pattern 
of  omissions  from  one  party  or 
practitioner  is  found,  the  board  should 
properly  reject  the  application  with 
appropriate  instructions  to  the  parly. 

The  application  fo.'m  will  indicate  that 
a  lack  of  a  response  to  a  question  will 
indicate  it  is  not  applicable. 

Caption  Summary  Examples 

Several  parties  asked  that  a  sample 
caption  summary  be  attached  to  the 
application  form,  or  that  an  acceptable 
format  be  contai.^ed  in  the  instructions. 

We  have  so.Tie  hesitation  about  doing 
this  in  the  form,  since  the  variety  of 
forms  of  authority  is  quite  large,  We  are 
dealing  not  only  with  many  different 
types  of  app'ica:icr.s,  but  rr.^ny  di^'f'.nent 
descriptive  ter~s  wiihin  the  request  for 
authority.  A  previoiss  attempt  wus  made 
in  Revisia::  of  Appiica'icn  Forms,  supra. 
at  838-46.  but  in  retrospect  the  attempt 
was  only  partially  si^ccessfid.  as  some  of 
the  suggested  caption  summaries 
becam.e  outdated.  We  believe  it 
preferable  to  co-;ti.nue  \3  .idvise  peisons 
requesting  autho.-ity  to  seek  instructions 
from  a  commission  office,  or  (  -nsu't  a 
copy  of  the  Federal  Register,  wi.ich  itself 
contains  numerous  examples.  Finally, 
we  will  put  genera!  examples  in  the 
advisory  booklets  we  are  pianring. 


"Pack-and-Crate  Applications" 

Section  10  of  the  Household  Goods 
Transportation  Act  of  1980  ("HG  Act") 
adds  another  classification  of 
applications  to  our  "fitness  only" 
procedures,  transportation  for  the 
United  States  Government  of  used 
household  goods  which  transportation  is 
incidental  to  a  pack  and  crate  service  on 
behalf  of  the  Department  of  Defense. 
This  essentially  replaces  the  special 
regulations  for  this  licensing  that  existed 
in  49  CFR  1046.40.  These  w  ere  deleted  in 
our  interim  rules  because  of  the 
proscription  against  master  licensing 
procedures. 

To  accommcdate  the  pack-and-crate 
amendment  to  49  U.S.C.  10922(b)(9)  we 
shall  add  the  pack-and-crate  application 
to  our  list  of  fitness  only  applications  in 
the  application  rules. 

We  shall  net,  however,  i.mpose  all  the 
informational  requirements  found  in 
former  section  49  CFTi  1056. iu,  since 
they  are  now  uaiiecessary.  in  many 
instances,  the  information  is  called  for 
in  the  current  application  form  and 
remains  relevant,  e.g.,  affiliation  with 
other  regulated  carriers,  or,  is  obviated 
by  the  fact  that  v.e  will  be  issuing 
certificates  of  p  jbiic  convenience  and 
necessity  to  these  carriers,  which  carry 
with  them  the  corresponding  duties  to 
maintain  insurance  and  make  tariff 
filing  before  operations  commence. 

The  former  rales  did  require  a 
description  of  the  territory  which  the 
applicant  intended  to  serve,  49  CFR 
1056.40(a){2)(v).  We  view  the  fitness 
only  type  operation,  however,  as  a  type 
similar  to  the  general  com-Tiodities  U.S. 
Government  traffic,  small  shipments, 
and  owner-operator  food  transportation 
provisions  whicf:  Ccngress  has 
exempted  from  the  "ne  ed"  provisions  of 
the  entry  statu  e  The  pack-and-crate 
carrier,  as  with  these  aforementioned 
carriers,  has  been  accorded  a  special 
status.  It  should  not  be  required  to 
provide  information  which  relates  to  our 
former  economic  regulation  of  the  types 
of  operations  Ttiere  is  no  need  to 
describe  to  us  the  territory  which  would 
be  served.  That  information  is  no  longer 
germane  to  our  regulation,  and  need 
only  be  provided  to  the  public  through 
appropriate  ta'iff  filings.  Therefore,  all 
authority  granted  under  these 
procedures  will  Le  "between  points  in 
the  United  States  " 

Property  Broker  Applicatioiis 

Barry  Wetntraub  points  out  that  the 
information  required  to  be  given  in  the 
fitness  only  verified  statem.ents  is 
inapplicable,  in  part,  for  the  application 
of  the  property  broker.  We  agree  and 
will  key  the  tj  pe  of  authority  sought  to 


the  information  required  by  the 
Commission.  Thus,  the  property  broker 
applicant  need  not  give  information 
concerning  its  descnprion.  of  equipment 
and  safety  program  The   description  of 
circumstances"  likewise  is  net 
applicable  to  property  broker 
applications — its  intended  use  pertains 
to  "community  not  regularly  served" 
and  "rail  service  substitution'* 
applications. 

Property  Broker  Afifiiiatiosis 

Arrow  Truck  Lines,  Inc.,  et  c/.  state 
that  we  should  require  the  applicant  for 
a  property  broker  license  tc  disclose 
affiliations  between  Etseir  ai-d  shippers 
or  warehouses.  However,  we  believe 
that  the  rebating  rules  at  4S  CFR  1045.9 
serve  as  the  proper  vehicle  to  protect  the 
public  interest.  These  .^j'.es  were 
recently  revised  in  Ex  Parte  Tsc.  MC-96 
(Sub-No.  3).  Property  E"jker  Practices. 
132  M.C.C.  233  {19bCj. 

Requirement  That  AppL?cfin»  Describe 
Circumstances  Why  CcnuniuTiity  Not 
Regularly  Sened 

The  Act  applied  &e  {itness  caly 
standard  to  appltcaticns  for  rnctor 
common  carrier  of  prrcc.tv  authority  to 
serve  communities  ncf  reg  J.a.i.y  served 
by  certificated  motor  c.a";jn-:Gn  carriers 
of  property.  In  our  iateci-;.  ra'.es  we 
required  the  applica.-ii;  io  cescnbe  in 
detail  the  location  of  the  corrinrivirdty,  the 
highways  which  serve  the  ccn-.munity, 
the  last  date  of  servtce  irrcT.  other  motor 
carriers  and  their  \de~vs.f,  arc  r.he  last 
date  when  service  »  =  »  :tq..es"ed  from 
these  carriers.  The  De:  i  :r  ;    :  ct 
[ustice.  while  agreeing  with  the 
lawfulness  of  our  '.r.teriin  rules  as  a 
whole,  disputes  that  this  should  be  the 
evidentiary  burden  of  appUcant. 

In  their  view,  the  bu'den  of  coming 
forth  with  this  evide.-ce  should  be  borne 
by  those  planning  to  protest  the 
application.  They  argue  tliat  this 
information  is  not  likely  to  be  within  the 
scope  of  knowledge  of  an  applicant.  We 
agree  to  the  follcw-.r.g  e\rer.t  Applicant 
may  well  not  have  fuh  knowledge  of  all 
the  relevant  facts,  bi'  '  ?hcdd  be 
required  to  make  a  good  faith  initial 
showing. 

The  final  rules.  §  IH^]  IS'.;:-'  6), 
require  the  applicant  i-c  ran^e  the 
location  of  the  corr.rr.ur.tv  ar^.d  highways 
which  serve  the  con:i.T_r  ■'.   [:  >hall 
state,  if  known,  the  l^-y  cia  e  of  service 
from  other  carriers  anct  their  identity, 
and  the  date  when  se'v-ce  was 
requested  from  these  ce Tiers 

We  believe  the  fir-a!  rule  establishes  a 
proper  burden  of  evidence  Applicant  is 
testifying  that  to  the  best'  of  it; 
knowledge  the  commun'ty  dots  not 
receive  regular  servtce  Other 


information  may  or  may  not  be  within 
the  sole  province  of  opposing  carriers, 
depending  on  the  knowledge  which 
abandoned  shippers  may  be  able  to 
impart. 

Obtaining  Copies  of  the  Application 
From  the  Applicant 

A  number  of  modifications  are 
suggested  with  regard  to  interim  rules 
1100.247(A)(1) (3)  and  1100.247(h).  The 
interim  rules  require  the  applicant,  upon 
receipt  of  a  $10  check  or  money  order 
payable  to  applicant  from  an  interested 
person,  to  furnish  a  copy  of  its  entire 
application  package  within  5  days  of  the  ^ 
request  being  received. 

"The  comments  suggest  that  5  days  is 
too  long  to  allow  for  the  response.  Some 
suggest  that  the  request  should  be 
allowed  by  telephone  or  that  applicant 
be  required  to  send  the  material  by 
express  mail  or  other  expedited  means  if 
the  requester  is  willing  to  pay  for  this 
service.  It  is  contended  that  $10  is 
insufficient  to  pay  for  copying  large 
applications,  and  a  charge  for  page  or 
actual  costs  should  be  considered. 
Finally,  it  is  argued  that  an  applicant,  or 
its  representative,  should  be  penalized  if 
it  fails  to  mail  the  material  in  a  timely 
fashion. 

We  agree  that  S  days  is  too  long  and 
will  change  the  time  limit  for  returning 
the  material  to  3  days.  Our  initial 
concern  was  that  an  applicant  might 
unexpectedly  receive  a  large  number  of 
requests  for  copies,  or  that  requests 
might  come  in  so  sporadically  that  a 
printing  schedule  would  be  impossible 
to  set  up.  In  retrospect,  however,  the 
ready  availability  of  reproduction 
machines  should  allow  an  applicant  to 
respond  to  sudden  requests. 

We  believe  that  in  the  long  run  it  is 
better  to  use  a  simple,  automatic  rule  in 
this  situation.  A  system  which  allows 
applicant  to  compute  actual  costs  and 
bill  in  the  future  will  only  lead  to  more 
paperwork  for  everyone.  Applicants  not 
represented  by  counsel  (or  by  counsel 
not  used  to  practicing  before  the 
Commission)  may  be  uncomfortable 
with  a  telephone  system,  and  we  believe 
that  there  should  be  some 
documentation  in  the  event  there  are 
disputes  about  who  agreed  to  pay  for 
what.  Requiring  e.xpress  mail  service  or 
similar  service  would  only  be  possible 
from  selected  cities,  and  would  require 
future  billing  with  its  attendant 
burdensome  paperwork. 

We  believe  that  the  most  sensible  rule 
is  to  allow  applicant,  at  a  minimum,  to 
insist  upon  receiving  written  request, 
paid  in  advance,  for  copies.  The  $10  fee, 
computed  at  25  cents  a  page,  would 
allow  coverage  of  printing  costs  for  an 
application  up  to  40  pages  in  length. 
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surely  a  sizeable  amount."  An 
automatic  system  obviates  complex 
inter-office  billing  systems. 
However,  we  believe  that  applicants 

onrl  intorootciH  nartipQ  florppino  in 


allowing  resolution  of  many  proceedings 
to  be  accomplished  in  a  single  decision. 

Unfortunately,  similar  applications 
may  be  filed  weeks  apart.  Under  the 
statiitnrv  time  limits  we  will  be  unable 


of  a  protestant.  Protests  containing  more 
than  a  5-page  summary  will  be  rejected. 
We  are  aware  that  some  protestants 
may  have  more  complex  authorities 
than  others.  Regular-route  carriers,  for 
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existing  operations;  and,  to  determine 
what  reasonable  notice  of  the  intent  to 
provide  a  through  service  as  a  result  of 
this  joinder  should  be  provided  to 
Dotential  orotestants. 


appropriate  language  to  indicate  that 
where  a  carrier  seeks  regular-route 
authority,  the  authoritj.  when  granted, 
may  be  joined  with  applicant's  existing 
aiilhnritv  to  DGrform  a  direct  service. 


Is  Federal  Register  Notice  Sufficient  for 
Potential  Protestants? 

We  asked  the  public  to  comment  on 
whether  Federal  Register  notice  of  an 
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surely  a  sizeable  amount."  An 
automatic  system  obviates  complex 
inter-office  billing  systems. 

However,  we  believe  that  applicants 
and  interested  parties  agreeing  in 
advance  to  informal  arrangements 
should  be  allowed  to  do  so.  Rather  than 
prescribe  the  specifics,  we  would  rather 
allow  those  persons  to  work  out 
arrangements  among  themselves.  It 
should  be  noted,  however,  that  should 
abuse  of  this  system  occur  in  individual 
cases,  we  will  be  hard  pressed  to 
achieve  equity  where  we  have  no 
documentation  to  rely  upon. 

We  will  treat  abuses  brought  to  our 
attention  on  a  case-by-case  basis.  An 
applicant  should  not  be  penalized  by 
dismissal  through  inadvertent 
paperwork  foulups.  A  continuing  series 
of  complaints  against  a  practitioner  or 
an  applicant  will  be  watched  carefully. 
Where  delays  occur  in  the  transmittal  of 
the  application,  the  parties  should 
attempt  immediately  to  contact  each 
other  by  telephone.  Only  in 
extraordinary  cases  will  we  grant  3-day 
extensions  of  time,  so  parties  should 
request  the  copy  of  the  application  early 
in  the  45-day  period.  Mail  delays  will 
not  be  sufficient  cause  for  extensions. 

Finally,  the  check  or  money  order 
should  be  made  payable  to  applicant's 
representative.  The  representative  will 
normally  be  mailing  the  copies.  It  will 
have  the  option  of  crediting  its  client's 
account  or  signing  the  check  over  to  the 
client. 

Limited  Time  to  Reply 

Where  in  the  course  of  a  proceeding 
one  party  files  a  motion,  under  our 
existing  rules,  a  reply  may  be  filed 
within  20  days.  49  CFR  1100.21.  We 
believe  that  this  amount  of  time  is 
excessive  under  the  statutory  time 
limits.  We  will  therefore  limit  the  reply 
time  to  10  days.  Motions  are  gf-nerally 
uncomplicated  pleadings  and  the  reply 
time  given  is  adequate.  The  replying 
party  shall  certify  to  the  dale  when  it 
received  the  pleading  in  its  reply. 

Consolidation  of  Separate  .\pplicatiuns 

National  Automobile  Transporters 
Association  (.NATA)  notes  that  the 
interim  rules  do  not  contain  a  means  for 
parties  to  request  consolidation. 

In  the  past,  consolidation  (available 
under  49  CFR  1100.46)  was  employed  to 
enable  the  Commission  to  evaluate  like 
applications  on  an  equitable  basis,  and 
to  increase  administrative  efficiency  by 


"We  nole  that  in  the  past  applicant  was  required 
to  send  its  witness  certifications  to  iiitorested 
parties,  and  its  verified  stalmi;nts  to  prulosl.inls. 
without  being  comppnsati.-d.  The  intent  of  this  ruh; 
is  lo  strike  a  balance  between  averiige  remuneration 
and  simplicity. 


allowing  resolution  of  many  proceedings 
to  be  accomplished  in  a  single  decision. 

Unfortunately,  similar  applications 
may  be  filed  weeks  apart.  Under  the 
statutory  time  limits  we  will  be  unable 
to  hold  up  applications  which  are  not 
concurrently  filed.  However,  we  will 
entertain  requests  for  applications  to  be 
treated  in  a  consolidated  manner  where 
the  request  is  made  upon  filing  of  the 
application,  and  the  applications  are 
submitted  together.  Since  it  may  be 
impossible  for  applicants  to  coordinate 
their  applications  and  mail  them  in  one 
package,  we  will  entertain  consolidation 
requests  where  the  applications  are  filed 
within  5  days  of  each  other. 

As  shown  in  the  rules,  these  requests 
should  be  made  to  the  Section  of 
Operating  Rights  of  the  Commission. 
The  applications  will  be  published  in  the 
Federal  Register  with  indications  that 
they  are  going  to  be  treated  in  a 
consolidated  manner.  Thus,  protestants 
will  have  the  opportunity  to  file  a  single 
pleading  which  shall  refer  to  the  lead 
docket  number  in  the  consolidated 
proceeding.  (Normally,  the  lead  docket 
is  merely  the  carrier  with  the  lowest 
MC-  number). 

Representatives  of  the  consolidating 
applicants  should  indicate  their 
agreement  with  the  consolidation  in 
their  individual  submissions. 
Alternatively,  if  mutual  agreement  has 
been  reached  in  advance,  one 
representative  may  indicate  that  he  or 
she  has  contacted  all  representatives 
and  they  are  mutually  agreeable  to 
consolidated  dispo.sition. 

Page  Limitation  on  .■\bstract  of 
Protestants'  Authorities 

Under  the  interim  rules,  a  protestant 
was  required  to  submit  a  desci  iption  or 
copy  of  the  specific  pertinent  authority 
in  conflict  with  that  sought  in  the 
application,  see  §  1100.247(Bj(d]. 
Protestants  were  requested  not  to  send 
copies  of  all  authorities.  In  spite  of  this 
request,  many  carriers  continued  to  send 
in  copies  of  all  their  authorities,  even  in 
cases  where  only  one  or  a  few 
authorities  were  in  Lssue. 

This  causes  internal  probleiiis.  Smce 
dockets  must  be  microfilmed,  an 
enormous  amount  of  lime  and  money  is 
spent  copying  irrelevant  material. 

Additionally,  it  is  al.so  our  experience 
that  the  exact  wording  or  scope  of 
authority  of  a  protestant  is  only  in  issue 
in  a  small  number  of  cases.  We  believe 
that  a  summary  of  the  conflicting 
authority  will  suffice  to  give  notice  to 
applicant  and  the  Commission  as  to  the 
legally  authorized  extent  of  a 
protestant's  conflicting  authority. 
Therefore,  we  are  placing  a  5-page  limit 
on  the  authority  description  or  summary 


of  a  protestant.  Protests  containing  more 
than  a  5-page  summary  will  be  rejected. 

We  are  aware  that  some  protestants 
may  have  more  complex  authorities 
than  others.  Regular-route  carriers,  for 
example,  often  submit  their  entire  scope 
of  authorities,  apparently  believing  that 
the  structure  or  network  of  their 
operations  must  be  disclosed  to  the 
Commission.  In  the  future,  a  citation  to 
the  specific  line  of  their  authority  which 
allows  them  to  serve  the  origin  points  of 
the  traffic  along  with  a  summary  of  their 
network  of  their  authority  or  a  map  will 
be  sufficient. 

In  all  situations  where  an  issue  arises 
as  to  the  scope  of  the  authority,  we  can 
consult  the  Commission's  records  on  the 
carrier  and  determine  the  exact  extent 
or  description  of  the  authority. 

Speedy  Service  of  Decisions 

North  American  Van  Lines,  Inc.. 
comments  that  service  of  decisions  in 
operating  rights  cases  takes  an 
excessive  amount  of  time,  and  an 
applicant  must  asSume  a  3  to  6  month 
lag  between  service  of  a  final  decision 
and  the  issuance  of  an  authority.  It  thus 
believes  that  these  delays  may  render 
illusory  the  decisional  time  limits 
established  by  the  legislation.  Wt  have 
modified  our  issuance  of  authority 
procedures  in  45  FR  80109  (1980)  as 
reflected  in  final  rule  §  1100.251(11(3). 

Carriers  Who  Wish  To  Join  Their 
Existing  Authority  With  the  Requested 
Authority  to  Provide  a  Through  Service 

Applicants  for  motor  common  carrier 
of  property  authority  occasionally  desire 
to  join  their  existing  authority  with  the 
authority  they  are  seeking  in  the 
application.  These  efforts  may  include 
the  joining  of  irregular-to-irregular, 
regular-to-regular,  or  irregular-to-regular 
route  authority. 

The  history  and  present  status  of 
"tacking"  is  set  forth  in  the  recent  notice 
of  proposed  rulemaking  in  Ex  Parte  No. 
MC-142.  Elimination  of  Gateway 
Restrictions,  132  M.C.C.  174  (1980). 

We  believe  that  Congress'  enactment 
of  Section  6  of  the  Act  had  the  effect  of 
precluding  the  future  granting  of 
authorities  where  gateways  or  circuitous 
routings  would  have  to  be  observed. 
Clearly.  Congress  did  not  intend  that  we 
continue  to  grant  authorities  with 
defects  similar  to  those  to  be  removed. 
We  also  believe  that  it  is  reasonable  to 
infer  that  Congress  recognized  the 
existing  abilities  of  motor  carriers  of 
property  to  tack;  these  are  described  in 
full  in  Elimination,  supra,  at  176. 

That  being  the  case,  it  is  incumbent 
upon  us  to  decide  the  proper  mechanism 
for  motor  carriers  of  property  who  wish 
to  combine  a  proposed  operation  with 


existing  operations;  and,  to  determine 
what  reasonable  notice  of  the  intent  to 
provide  a  through  service  as  a  result  of 
this  joinder  should  be  provided  to 
potential  protestants. 

Irregiilar-to-irregular  route 

Irregular-route  applicants  wishing  to 
provide  a  direct  service  which 
encompasses,  in  part,  existing  irregular- 
route  operations,  shall  be  required  to  file 
a  regular  OP-1  application  for  the 
complete  direct  authority.  The  proper 
method  to  accomplish  this  is  not  by 
filing  a  so-called  gateway  elimination 
application,  as  might  have  been  done  in 
the  past.  We  are  not  troubled  that  in 
some  cases  duplications  of  authority 
may  result,  since  the  authority  will  be 
construed  as  conferring  a  single 
operating  right. 

These  applications  do  not  require 
special  notice  provisions  in  the  Federal 
Register.  The  public  is  aware  what  the 
full  extent  of  the  service  is  hum  the  face 
of  the  publication.  The  public  is  also 
aware  that  the  carrier  would  not  be  able 
lo  tack  the  newly  acquired  irregular- 
route  authority  with  existing  irregular- 
route  authority  to  provide  a  direct 
service. 

Rcgular-to-regular  route 

As  a  preface  to  our  discussion  of 
regular-route  "tacking"  it  should  be 
emphasized  that  while  the  carrier  is 
authorized  to  "tack"  common 
authorities,  it  has  the  option  to  provide  a 
direct  service  without  observance  of 
circuitous  routings  or  gateways:  the 
public  should  consult  the  final  rules 
adopted  in  Ex  Parte  No.  MC-142  for 
further  information  on  this  subject. 

Regular-route  authorities  historically 
have  been  tacked  with  one  another.  This 
practice  should  be  allowed  to  continue. 
These  operations  may.  of  course,  be 
conducted  directly. 

The  industry  is  well  aware  that  this 
form  of  lackt.ig  has  been  allowed.  When 
a  regular-route  application  is  published 
in  the  Federal  Register,  the  potential 
protestant  is  on  notice  that  the  proposed 
operation  must  be  viewed  in  light  of  the 
applicant's  existing  network  of  routes. 
There  are  a  number  of  sources  for  a 
potential  protestant  to  obtain  copies  of 
the  applicant's  authorities  to  determine 
the  extent  of  this  network.  The 
Commission  has  long  follbwed  the  view 
that  it  need  not  publish  the  entire  scope 
of  a  regular-route  carrier's  operations 
every  time  a  new  piece  is  added  to  the 
carrier's  network  of  routes;  reasonable 
notice  is  all  that  is  required. 

Out  of  an  abundance  of  caution, 
however,  we  shall  include  in  the  preface 
which  accompanies  notice  of  the 
applications  in  the  Federal  Register 


appropriate  language  to  indicate  that 
where  a  carrier  seeks  regular-route 
authority,  the  authority,  when  granted, 
may  be  joined  with  applicant's  existing 
authority  to  perfcrn'  a  direct  service. 

Regular-to-irregular  route 

In  this  situation,  we  are  presented 
with  two  different  possibi'.fties.  The 
carrier  may  be  app-yi-g  far  irregular- 
route  authority,  but  may  have  existing 
regular-route  authority,  cr  vice  versa. 
The  industry  is  aware  thdt  such  tacking 
is  permissive;  see  Elimination,  supra,  at 
176. 

Where  a  carrier  is  applying  for 
regular-route  authority,  the  public  has 
adequate  notice  of  the  tacking 
possibilities,  for  the  reasnr.s  slated 
above.  In  addition,  th?  rs.v  language 
inserted  in  the  preface  pits  the  public  on 
notice  of  the  possibihty.  Where. 
however,  the  applicant  seeks  irregular- 
route  authority,  the  publ'c  rr.ay  not  have 
notice  of  the  tacking  potet^.tial.  To  cover 
this  situation  we  have  adopted  the  rule 
set  forth  at  §  1100.251iu).  This  will 
reasonably  and  properly  apprise  the 
public  of  the  full  extent  of  the  tacking 
possibilities.  Consistent  v.-f.th  the  rules 
adopted  in  Ex  Parte  No.  55  [Sub-No. 
43A),  Acceptable  Fortns  of  Requests  for 
Operating  Authority,  an  irregular-route 
applicant  with  regular-route  authority 
m.ust  indicate  the  tacking  possibilities, 
since  it  will  not  be  able  to  restrict  its 
ability  to  provide  a  through  trregular-lo- 
regular  (or  vice  versa)  route  service. 

Service  of  Motions  by  Protestants 

Nelson  &  Harding  bring  "he  following 
matter  lo  our  attention  Under  the 
interim  rules,  a  prc^testant  is  required  to 
serve  motions  and  replies  to  motions  on 
all  parties,  including  a^l  cher 
protestants.  Due  to  the  Structure  cf  the 
rules,  protestants  will  not  knew  who  the 
other  protestants  are  iLntii  the  initial 
decision  is  served. 

Nelson  &  Harding  suggests,  and  we 
agree,  thai  protestants'  mcticns  and 
replies  to  appHcant's  ctic':tar.s  concern 
only  the  immediate  parties.  For 
example,  an  applicant  nay  file  a  motion 
asserting  that  the  prccsstant  s  statement 
should  be  stricken.  The  prc'.estant's 
defense  of  the  pleading  concerns  only 
that  party.  Likewise,  v^'here  a  protestant 
believes  that  an  applicant  s  statements 
are  defective,  its  assertions  can  stand  or 
fall  without  the  additional  views  of 
prolestanls.  Therefore,  the  final  rules 
will  require  that  protestants  need  only 
serve  the  applicant  in  these  matters. 
Likewise,  applicant  need  only  serve 
replies  on  the  moving  party. 


Is  Federal  Register  Notice  Sufficient  for 
Potential  Protestants? 

We  asked  the  public  to  comment  on 
whether  Federal  Register  notice  of  an 
application  was  sufficient  notice  to 
potential  protestants  prior  lo  the  filing  of 
their  opposition  statements.  We  now 
reject  this  proposal,  since  we  believe 
that  potentially  interested  persons  must 
have  sufficient  information  to  apprise 
themselves  of  the  intended  operations  of 
the  applicant. 

Serving  Notice  of  Applications  on  All 
Truckers 

Rep.  Gillespie  Montgomery,  Member, 
U.S.  House  of  Representatives,  urges 
that  we  require  that  existing  carriers  be 
affirmatively  informed  by  the 
Commission  when  an  application  for 
authority  affects  their  interests.  Most  of 
these  truckers,  he  asserts,  do  not  receive 
the  Federal  Register. 

We  are  unable  to  implement  this 
request.  We  cannot  ascertain  in 
advance  when  a  carrier  may  be 
interested  in  an  application.  We  do  not 
have  the  capabilities  to  serve  the  more 
than  21,000  carriers  in  the  nation  with 
every  notice  of  an  application — it  would 
be  an  almost  impossible  burden.  We 
should  point  out  that  the  Federal 
Register  serves  this  purpose  very  well, 
and  persons  interested  in  opposing 
applications  can  receive  subscriptions  to 
the  Federal  Register  for  a  nominal  sum. 
Various  services,  moreover,  routinely 
monitor  the  Federal  Register  publication 
and  motor  carriers  can  subscribe  to 
these  services  at  a  relatively  modest 
cost. 

Notification  to  the  Commission  of 
Erroneous  Federal  Register  Publication 

Arrow  Truck  Lines,  Inc.  et  ai.  point 
oul  that  the  interim  rules  require  the 
applicant  to  inform  the  Com.mission  of 
an  erroneous  Federal  Register 
publication  within  10  days  of  the 
publication  date.  However,  they  argue 
this  may  not  be  sufficient  time  if  the 
Federal  Register  is  delayed.  They 
believe  that  the  interim  rules 
1100.247(A)(j)(3)  should  be  reworded  so 
that  the  applicant  may  inform  the 
Commission  of  the  error  as  soon  as 
possible. 

We  agree  that  it  is  critical  that  the 
public  operate  under  a  correct 
presumption — that  the  Federal  Register 
publication  is  correct.  On  balance,  it  is 
more  important  that  a  slightly  delayed 
correct  republication  be  made  so  that 
the  whole  proceeding  is  not  aborted. 
Consequently,  the  rule  will  merely 
require  that  the  notification  be  as  soon 
as  possible,  and  that  where  notification 
occurs  within  10  days  the  Commission 
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shall  correct  material  errors  and 
republish  the  notice.  Notifications  after 
10  days  will  require  publication  only  at 
the  Commission's  discretion.  For 
example,  a  very  late  notification  may 
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Discovery  Under  the  Adopted  Rules 

The  Commission's  discovery  rules,  49 
CFR  1100,55-65,  were  adopted  in 
Revision  of  Application  Forms,  supra,  at 
813-17.  We  continue  in  the  belief  that 


summarization  will  not  affect  their 
evidentiary  presentation. 

Filing  of  Separate  Fitness  Applications 

We  believe  that  the  fitness  only 

onnlioatinnc  aro  Giinctsntiallt/  rolnton   In 
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(3)  The  Department  of  Defense's 
suggestion  that  we  adopt  an  applicant 
certification  of  minority  status,  where 
that  is  to  be  relied  upon  as  a  factor  to 
determine  whether  the  service  is 
responsive  to  a  public  demand  or  need. 


dissenting  in  part  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date. 
James  H.  Bayne, 

Acting  Secretary. 

Appendix  A — Revisions  to  the  Code  of 
Federal  Reeulations.  Title  49 


the  headings  "Applications — Motor 
Carrier  and  Broker,"  and 
"AppUcations — Water  Carrier  and 
Freight  Forwarder." 

49  CFR  1100.251  through  1100.253  are 
revised  to  read  as  follows: 
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shall  correct  material  errors  and 
republish  the  notice.  Notifications  after 
10  days  will  require  publication  only  at 
the  Commission's  discretion.  For 
example,  a  very  late  notification  may 
present  us  with  no  real  option,  because 
of  the  statutory  time  frames,  to  do  other 
than  request  that  applicant  refile  the 
application. 

Qualifications  for  Protesting 

ATA  argues  that  there  is  no  need  for 
the  qualifications  format  since  carriers 
have  the  right  to  protest  if  they  meet  the 
statutory  criteria  listed  at  49  U.S.C. 
10922(bK7)  (A)  and  (B).  ATA 
misunderstands  our  intent  in  having 
adopted  a  qualifications  format.  This 
merely  enables  the  Commission  to 
determine  whether  a  carrier  has  the 
statutory  right  to  intervene,  or  whether 
intervention  is  discretionary.  The 
qualifications  format  in  no  way  lessens 
the  statutory  right  of  carriers  to  protest. 

ATA  also  urges  that  the  Commission 
eliminate  the  use  of  the  term 
"extraordinary  circumstances"  found  in 
interim  rule  1100.247(B)(c)(6),  and 
substitute  language  which  delineates  the 
circumstances  under  which  the 
Commission  will  normally  accept 
protests  from  organizations  representing 
carrier  interests.  ATA  suggests  that  it  be 
couched  in  terms  of  the  presence  of 
industry-wide  impacts  or  economic 
impacts  emerging  from  individual  cases. 
We  will  adopt  the  language  suggested 
by  ATA,  since  it  appears  to  be  a  clearer 
definition  of  when  persons  should  be 
permitted  to  intervene  where  they  have 
no  specific  connections  with  a  particular 
application,  but  seek  to  address  broader 
issues.  Therefore,  we  will  allow  persons 
to  intervene  under  the  "permissive" 
intervention  provisions  of  49  U.S.C. 
10922(b)(7)(C)  under  the  following 
circumstances: 

A  person  seeking  to  qualify  under  this 
paragraph  shall  describe  in  detail  the 
circumstances  which  warrant  its 
participation  and  how  they  are  consistent 
with  49  U.S.C.  10101(a).  The  Commission 
shall  normally  permit  such  person  to 
intervene  when  it  shows  that  a  proceeding  is 
novel  or  of  first  impression,  is  of  industry 
wide  importance,  or  has  significant  ecomomic 
impact. 

Duplicative  Operating  Rights 

Alamo  Express,  Inc.,  et  al.,  argue  that 
the  interim  rules  should  be  amended  to 
require  a  statement  by  applicant  of  all 
operating  authorities  presently  held  by 
the  applicant  which  are  duplicative  of 
the  authority  sought. 

This  is  unnecessary,  since  the 
Commission  now  automatically  imposes 
a  non-duplicating  provision  in  its 
issuance  of  operating  authorities. 


Discovery  Under  the  Adopted  Rules 

The  Commission's  discovery  rules,  49 
CFR  1100.55-65,  were  adopted  in 
Revision  of  Application  Forms,  supra,  at 
813-17.  We  continue  in  the  belief  that 
discovery  has  marginal  utility  in 
modified  procedure  cases,  but  we  will 
entertain  petitions  seeking  discovery 
where  good  cause  has  been 
demonstrated,  see  49  CFR  1100.55(a). 
We  note  that  in  cases  where  discovery 
lies,  we  may  be  required  to  extend  the 
statutory  time  frames  as  allowed  in 
extraordinary  circumstances  by  49 
U.S.C.  10322(i). 

Further  Supplementation  of  Evidence 
Prior  to  Federal  Register  Publication 

During  the  period  of  the  interim  rules, 
some  persons  attempted  to  supplement 
original  filings  after  their  original 
submittal.  Typically,  it  would  be  cited 
that  certain  shipper  statements  had 
recently  arrived  at  their  office.  The  final 
rules  explicitly  state  that 
supplementation  is  not  permitted.  We 
find  that  such  statements  frequently  do 
not  find  their  way  into  the  appropriate 
record  until  after  material  action  has 
occurred  in  the  case. 

Equipment  List  Summary 

It  has  been  a  common  practice  for 
carriers  to  provide  the  Commission  with 
a  list  of  individual  pieces  of  equipment 
when  providing  their  description  of 
equipment.  The  final  rules  will  show 
that  all  we  require  is  a  summary  of 
pertinent  equipment,  and  we  do  not 
need  individual  identifications  of  the 
equipment.  Where  pertinent,  a  carrier 
may  segregate  certain  types  of 
equipment  in  the  summary  list.  VJe 
request  carriers  to  stop  submitting 
unnecessarily  detailed  lists  of  their 
equipment. 

Unnecessary  Documentation  in  General 

The  Commission  bears  extraordinary 
expense  in  copying  and  preserving  the 
official  records  of  proceedings.  We  find 
that  many  parties  to  proceedings 
habitually  provide  detailed  lists  or 
wholly  irrelevant  material.  Many 
applicants  and  protestants  submit 
lengthy  computer  printout  traffic  studies. 
A  summary  of  these  studies  would  in 
many  cases  be  a  more  effective  and  less 
costly  means  to  present  this  evidence. 
Applicants  on  occasion  send  copies  of 
their  operating  authorities  when  they 
are  irrelevant  to  disposition  of  the  case. 
We  ask  that  all  persons  reexamine  their 
filings  to  remove  unnecessary 
information,  and  attempt  to  consolidate 
or  summarize  all  information  that 
appears  in  list  form  where  this 


summarization  will  not  affect  their 
evidentiary  presentation. 

Filing  of  Separate  Fitness  Applications 

We  believe  that  the  fitness  only 
applications  are  substantially  related  in 
issue,  and  we  will  allow  a  person  to  file 
for  more  than  one  fitness  only  authority 
in  a  single  application. 

Marking  Envelopes  to  Identify  Type  of 
Pleading 

We  are  requesting  the  public  to 
identify  the  type  of  pleading  being 
submitted  so  that  our  mail  room  can 
more  quickly  direct  the  mail  to  the 
appropriate  office.  We  shall  request,  but 
not  explicitly  require,  that  party 
representatives  mark,  in  the  lower  LEFT 
hand  corner  of  an  envelope  containing  a 
pleading,  the  docket  number  (not  the 
title)  and  the  type  of  pleading.  Please 
refer  to  1100.253  for  a  description  of  the 
appropriate  identifications.  This  will 
speed  the  handling  of  your  requests  for 
extensions  of  time,  and  the  handling  of 
the  proceeding  in  general.  Persons  are 
requested  to  begin  this  practice 
immediately. 

Copies 

These  rules  require  an  original  and 
one  (1)  copy  of  all  matters  filed  in 
application  proceedings.  Accordingly, 
we  shall  delete  that  portion  of  Appendix 
F  following  49  CFR  1100.250  under  the 
headings  "Applications — Motor  Carrier 
and  Broker,"  and  "Applications — Water 
Carrier  and  Freight  Forwarder." 

Comments  That  Were  Not  Addressed 

We  have  addressed  all  comments 
which  were  directly  relevant  to  the 
application  process  and  which  raised 
substantial  issues.  A  number  of  issues 
were  worthy  of  comment  but  were  not 
directly  relevant,  and  we  will  attempt  to 
address  these  in  future  proceedings. 
Some  of  these  include: 

(1)  The  comments  of  the  General 
Services  Administration  (GSA) 
concerning  the  definitions  of  used 
household  goods  and  hazardous 
materials. 

(2)  GSA's  suggestion  that  in  fitness 
only  applications  the  application  fee  be 
limited  to  the  cost  of  publishing  the 
application  in  the  Federal  Register.  This 
question,  while  relevant  to  the 
application  process,  has  complex  policy 
considerations  which  should  be 
answered  on  a  separate  basis.  See  our 
discussion  of  filing  fees  for  owner- 
operator  food  transportation 
applications  in  Ex  Parte  No.  MC-143, 
Owner-Operator  Food  Transportation, 
notice  of  proposed  rulemaking  published 
at  45  FR  61337  (1980). 


(3)  The  Department  of  Defense's 
suggestion  that  we  adopt  an  applicant 
certification  of  minority  status,  where 
that  is  to  be  relied  upon  as  a  factor  to 
determine  whether  the  service  is 
responsive  to  a  public  demand  or  need. 
We  believe  that  any  party  to  a 
proceeding  may  properly  raise  this  issue 
in  their  argument  and  verified  statement. 
A  separate  checkoff  is  unnecessary.  We 
may  address  this  issue  in  a  future 
proceeding. 

Technical  Correction 

The  interim  decision  deleted  the 
property  broker  application  rules 
formerly  found  at  49  CFR  1045A,  but 
failed  to  include  the  necessary  deletion 
language  in  Appendix  C  of  the  interim 
decision.  We  reaffirm  the  policy  for 
making  that  deletion,  and  will  insert  the 
necessary  deletion  language  in 
Appendix  A  of  the  final  decision. 

Oral  Argument  Request 

A  number  of  parties  request  oral 
argument.  We  believe  it  to  be 
unnecessary.  A  large  number  of 
knowledgeable  parties  have  responded 
to  our  request  for  comments  and  have 
offered  numerous  helpful  suggestions. 

We  note  that  in  the  past  the 
Commission  has  been  very  receptive  to 
petitions  for  modifications  to  our  rules 
of  practice.  If  at  a  later  date  there 
appears  to  be  a  continuing  serious 
problem  (although  we  foresee  none  al 
this  time),  we  invite  affected  persons  to 
petition  us. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
impact  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  The  rules  provide  for  the 
proper  consideration  of  these  issues  in 
individual  application  proceedings. 

Adoption  of  Rules 

Accordingly,  we  adopt  the  rules  and 
the  application  form  set  forth  in  the 
Appendices,  below,  and  make  the  other 
revisions  and  deletions  noted. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321  and  5  U.S.C. 
553. 

Dated:  December  19. 1980. 

By  the  Commission,  Chairman  Gaskins, 
Vice  Chairman  Gresham,  Commissioners 
Clapp.  Trantum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurring  in  part  and 


dissenting  in  part  and  reserving  his  right  to 
submit  a  separate-expression  at  a  later  date. 
James  H.  Bayne, 

Acting  Secretary. 

Appendix  A — Revisions  to  the  Code  of 
Federal  Regulations,  Title  49 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATION  OF 
AUTHORITY 

§1011.7    [Amended] 

49  CFR  1011.7(c)(3)  is  amended  by 
adding  this  material  to  the  last  sentence: 

***** 

(c)  *   '   * 
(3)  *   *   * 

The  Director  of  the  Office  of 
Proceedings  shall  also  have  authority, 
unless  otherwise  ordered  by  the 
Chairman  in  individual  proceedings,  to 
decide  whether  operating  rights 
application  and  complaint  proceedings 
shall  be  handled  under  the  modified 
procedure  or  assigned  to  the  Office  of 
Hearings. 

PART  1041— INTERPRETATION- 
CERTIFICATION  AND  PERMITS 

49  CFR  1041  is  amended  by  adding  a 
new  §  1041.25,  to  read  as  follows: 

§  1041.25    Operating  authority  granted  to 
private  motor  carriers. 

Where  a  motor  carrier  receives 
operating  authority  and  intends  to  use  it 
primarily  as  an  incident  to  the  carriage 
of  its  own  goods  and  its  own  non- 
transportation  business,  the  carrier's 
issued  authority  implies  that  the  carrier 
shall  conduct  its  for-hire  motor  carrier 
activities  and  its  other  activities 
independenUy,  and  shall  maintain 
separate  records  for  eaeh  activity. 

PART  1002— FEES 

49  CFR  Part  1002  is  amended  by 
removing  49  CFR  1002.2(d)(8)  and 
reserving  it  for  future  use,  and  by  adding 
49  CFR  1002.2(d)(2)  as  follows: 

*  «  *  *  * 

(d)  *  *  * 

(2)  A  petition  to  interpret  or  clarify  an 
operating  authority  under  49  CFR 
1100.253(e)— S200. 


PART  1045A— PROPERTY  BROKER 
LICENSING  [REMOVED] 

49  CFR  1045A  is  removed. 

PART  1100— COMMISSION 
ORGANIZATION;  DELEGATION  OF 
AUTHORITY 

Appendix  F    [Amended] 

Remove  that  portion  of  Appendix  F, 
which  follows  49  CFR  1100.250,  under 


the  headings  "Applications — Motor 
Carrier  and  Broker,"  and 
"Applications — Water  Carrier  and 
Freight  Forwarder." 

49  CFR  1100.251  through  1100.253  are 
revised  to  read  as  follows: 

§  1 100.251    How  to  apply  for  operating 
authority. 

(a)  Applications  governed  by  these 
rules.  "These  rules  govern  the  handling  of 
applications  for  permanent  operating 
authority  of  the  following  type: 

(1)  Applications  for  certificates  and 
permits  to  operate  as  a  motor  common 
or  contract  carrier  of  passengers  or 
property. 

(2)  Applications  for  permits  to  operate 
as  a  freight  forwarder 

(3)  Applications  for  certificates, 
permits,  and  exemptions  for  water 
carrier  transportation  of  property  and 
passengers. 

(4)  Applications  for  licenses  to 
operate  as  a  broker  of  motor  vehicle 
transportation. 

(b)  Applications  for  operating 
authority  which  require  only  fitness 
proof  ("fitness  only"  applications). 
There  are  certain  types  of  authority 
which  can  be  obtained  by  an  apphcant 
showing  only  that  it  is  fit,  willing  and 
able  to  perform  the  service  and  to 
comply  with  the  law  and  Commission 
regulations.  These  are  listed  below.  The 
applicant  does  not  provide  any 
supporting  witness  testimony.  The 
application  can  be  opposed  only  on  the 
grounds  that  applicant  is  not  fit  or  does 
not  fall  within  the  statutory  definition. 
These  applicants  shall  skip  paragraphs 
(e)  and  (f)  of  this  section,  and  substitute 
the  information  called  for  in  paragraphs 
(g)  and  (h)  of  this  section. 

(1)  Motor  common  carrier  of  property 
transportation  to  serve  any  community 
not  regularly  ser\'ed  by  a  certificated 
motor  common  carrier. 

(2)  Motor  common  carrier  of  property 
transportation  to  provide  service  as  a 
direct  substitute  for  com.plete 
abandonment  of  all  rail  service  in  a 
community. 

(3)  Motor  common  carrier 
transportation  for  the  United  States 
Government  of  property  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions). 

(4)  Motor  common  carrier  property 
transportation  of  shipments  weighing 
100  pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  100  pounds. 

(5)  Motor  common  or  contract  carrier 
of  property  transportation  of  food  and 
other  edible  products  (including  edible 
byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 
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human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers,  when  the 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  the 


described  in  this  paragraph  according  to 
the  type  of  application  being  filed  (see 
KEY).  The  information  shall  be  provided 
in  separately  numbered  paragraphs.  If  a 
particular  item  seems  inapplicable. 


(11)  Legal  argument  supporting  the 
application,  [optional  for  all). 

(12)  Any  oral  hearing  request  [optional  for 
all).  Verification:  Separate  verification  of  this 
statement  is  not  necessary.  Applicant 
understands  that  the  oath  in  the  application 
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direct  substitute  for  complete  abandonment 
of  all  rail  service  in  a  community,  state 
docket  number  and  abandonment  approval 
date  by  the  Commission;  give  the  location  of 
the  points  sought  to  be  served,  and  indicate 
to  what  portion  of  the  rail  line  they  are 


within  10  days  of  the  pubhcation, 
ministerial  errors  will  be  correctecd  and 
the  notice  will  be  repubhshed. 
Notifications  after  10  days  will  result  in 
republication  only  at  the  Commission's 

flicr^rotinn    anr?  ma\t  rociilt  in  art 


(2)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(3)  The  reply  statement  need  not  be 

nntariypH  nr  vprifiprt    Annlirant 
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human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers,  when  the 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  the 
vehicle  (except  in  emergency  situations). 
After  issuance  of  the  authority,  such 
transportation  (measured  by  tonnage) 
shall  not  exceed,  on  an  annual  basis,  the 
transportation  provided  by  the  motor 
vehicle  (measured  by  tonnage)  which  is 
exempt  from  the  Commission's 
jurisdiction  under  49  U.S.C.  10526(a)(6). 

(6)  Transportation  for  the  U.S. 
Government  of  used  household  goods 
which  transportation  is  incidental  to  a 
pack-and-crate  service  on  behalf  of  the 
Dept.  of  Defense. 

(7)  Motor  carrier  brokerage  of  general 
commodities  (except  household  goods). 

(c)  Procedures  used  generally. — (1) 
Modified  procedure.  Most  cases  are 
handled  under  the  modified  procedure. 
The  applicant  and  protestants  send 
statements  made  under  oath  (verified 
statements)  to  each  other  and  to  the 
ICC.  There  are  no  personal  appearances 
or  formal  hearings. 

(2)  Oral  bearings.  Oral  hearings  are 
used  irifrequently.  Either  an  applicant  or 
a  protestant  may  request  oral  hearing  at 
any  time  during  the  proceeding.  The 
rules  governing  requests  for  oral 
hearings  are  set  forth  at  §  1100.253(i). 

(d)  Starting  the  application  process: 
Form  OP-1. 

(1)  All  applicants  shall  use  form  OP-1. 

(2)  Obtain  the  form  at  Commission 
regional  and  field  offices,  or  call  the 
Office  of  the  Secretary  at  800^24-5230. 

(e)  Information  to  be  submitted  by 
applicants  (except  fitness  only 
applications].  (1)  A  completed 
application  form,  OP-1.  (2)  A  caption 
summary  which  describes  the  authority 
sought.  (3)  A  separate  verified  statement 
from  the  applicant,  as  described  in 
paragr.^ph  (f)  of  this  section.  (4)  Verified 
certifications  of  witness  or  shipper 
support  [see  the  appendix  to  the  OP-1 
form). 

(i)  Motor  common  carriers  of 
property.  Applicints  for  this  authority 
normally  file  verified  certifications  of 
witness  or  shipper  support. 
Aiternatively.  an  applicant  may  elect  to 
file  other  evidence  showing  that  the 
service  proposed  will  serve  a  useful 
public  purpose,  responsive  to  a  public 
demand  or  need.  This  evidence  shall  be 
submi'ied  in  part  (10)  of  applicant's 
verified  statement,  as  shown  in 
paragraph  (f)  of  this  section. 

(ii)  Wafer  carrier  exemption 
applications.  No  shipper  or  witness 
support  evidence  is  required. 

(f)  Applicant's  verified  statement 
(except  fitness  only  applications). 
Applicant  shall  file  the  information 


described  in  this  paragraph  according  to 
the  type  of  application  being  filed  (see 
KEY).  The  information  shall  be  provided 
in  separately  numbered  paragraphs.  If  a 
particular  item  seems  inapplicable, 
write  "N/A". 

Key  For  Regular  Applications 

(1)  Motor  common  carrier  of  property 
application 

(2)  Motor  common  carrier  of  passengers 
application 

(3)  Motor  contract  carrier  of  property 
application 

(4)  Motor  contract  carrier  of  passengers 
application 

(5)  Passenger  broker  application 

(6)  Freigh!  forwarder  application 

(7)  Water  common  carrier  application 

(8)  Water  contract  carrier  application 
(9]  Water  carrier  exemption  application 

Information  to  be  Submitted 

(1)  Legal  name  and  domicile  of  applicant, 
[all] 

(2)  N'ame  of  witness  presenting  evidence 
for  applicant  and  why  this  person  is  qualified 
to  speak  for  applicant  (as,  position  with 
applicant  and  experience),  [all) 

(3)  Authority  requested  in  this  application, 
(all) 

(4)  Brief  description  of  present  ICC 
regulated  operations,  or,  any  other 
transport.ition  experience.  Do  not  submit 
copies  of  existing  authority  unless  they  are 
an  issue  in  tlie  application,  [all] 

(.S)  Dg",  T'pt'on  .of  equipment.  It  is  r.o! 
necessary  tj  list  separately  all  pieces.  A 
summary  is  preferred.  If  applicant  has  no 
equipment,  it  shall  specify  its  plans  to  obtain 
equip.Tien;  (e.g..  O'.vner-operators  under 
lea:,e).  (all  except  5) 

(6)  Safety  evidence.  Motor  carriers  holding 
ICC  authority  should  indicate  that  they  are  in 
compliar.ce  with  D.O.T.  safety  regulations. 
New  entran'.s  shall  state  the  following: 

"I  certify  that  I  have  access  to  and  am 
familiar  with  ail  applicable  regulations  of  the 
U  S.  Dtpartrr.cnt  of  Tra.'sportation  relating  to 
the  Si^fe  operation  of  commercial  vehicles 
and  the  safe  transportation  of  hazardous 
materi.i'-s,  anu  I  w'li  c:omply  with  these 
regulations.' 

Note  to  applicants:  These  regulations  are 
found  in  Title  49.  Code  of  Federal 
Regulations.  Parts  171  to  179  and  Parts  390  to 
399.  Infoimajion  conrcrriing  safely  and 
haz.irdous  materials  regulations  may  be 
obtained  by  calling  this  toll  free  number:  800- 
424-9158. 

(7)  Service  now  provided  to  supporting 
shipper  or  witness,  if  any,  or.  service 
p.'ovidsd  W!lh>n  area  sought  bv  application, 
[all! 

(3)  Dpscriplion  of  service  that  will  he 
provided  if  this  application  is  granted.  State 
whether  services  of  this  type  are  not  now 
available,  (a'ij 

(9)  Name  and  address  cif  persons  or 
shippers  now  served  under  contract  [4  only]. 

(10)  Any  other  evidence  in  support  of  the 
application  Motor  common  carriar  of 
property  appliconts-  If  no  shipper  support 
statements  are  being  provided,  applicant 
shall  submit  other  evidenc*?  under  this 
paragraph. 


(11)  Legal  argument  supporting  the 
application,  [optional  for  all). 

(12)  Any  oral  hearing  request  [optional  for 
all].  Verification:  Separate  verification  of  this 
statement  is  not  necessary.  Applicant 
understands  that  the  oath  in  the  application 
form  applies  to  this  statement. 

(g)  Information  to  be  submitted  in 
fitness  only  applications: 

(1)  A  completed  OP-1  form,  except  for 
the  appendix. 

(2)  A  caption  summary  describing  the 
authority  sought. 

(3)  A  separate  verified  statement  from 
the  applicant,  as  described  in  paragraph 
(h)  of  this  section. 

(h)  The  applicant's  verified  statement 
in  fitness  only  applications.  Applicant 
shall  file  the  information  described  in 
this  paragraph  according  to  the  type 
application  being  filed  (see  following 
KEY).  The  information  shall  be  provided 
in  separately  numbered  paragraphs.  If  a 
particular  item  seems  inapplicable, 
write  "N/A". 

Key  For  Fitness  Only  Applications 

(1)  Motor  carrier  applications 

(2)  Property  broker  applications 

Information  to  be  Submitted 

(1)  Legal  name  and  domicile  of  applicant, 
[all]. 

(2)  Name  of  witness  presenting  evnifmce 
and  why  this  person  is  qualified  to  speak  for 
applicant  [as,  position  with  applicant  and 
experience),  [all]. 

(3)  Authority  requested  in  this  application, 
(all). 

(4)  Description  of  equipment.  It  is  not 
necessary  to  list  separately  each  piece.  A 
summary  is  preferred.  If  applicant  has  no 
equipment,  it  shall  specify  its  plans  to  obtain 
equipment  (e.g.,  owner-operators  under 
lease).  [1  only). 

(5)  Safety  evidence:  Motor  carriers  holding 
ICC  authority  shall  indicate  thai  they  are  in 
compliance  with  D.O.T.  safety  regulations. 
New  entrants  shall  state  the  following: 

"I  certify  that  I  have  access  to  and  am 
familiar  with  all  applicable  regulations  of  the 
U.S.  Dept.  of  Transportation  rei,^ti^g  to  the 
safe  operation  of  commercial  vehicles  a.nd 
the  safe  transportation  of  hazardous 
materials,  and  1  will  comply  with  these 
regulations." 

Note  to  applicants:  These  regiilatior.R  aie 
found  in  Title  49  of  the  Code  of  Federal 
Regulations,  Parts  171  to  179  and  Pa?ts  390  to 
399.  Inlormation  concerr.ing  safety  and 
hazardous  materials  regulaiions  may  be 
obtained  by  calling  this  io'.l  free  number;  bOih- 
424-9158.  [1  only). 

(6)  .Apphcation  undti!  §  VQO.ZSUbl'l).  If  the 
application  is  to  serve  a  "community  not 
regularly  served",  describe  the  location  of  the 
community  and  the  highway?  wV    h  serve  the 
community.  If  known,  state  ti  .  !«;>:  knovvn 
date  of  service  from  other  carriers  ::nd  their 
identity,  and  the  date  when  service  .vas 
requested  from  these  carriers. 

(7)  Application  under  §  1100.251(bi!2j.  If  the 
application  is  for  transport.! t.on  servic«\s  as  a 


direct  substitute  for  complete  abandonment 
of  all  rail  service  in  a  community,  state 
docket  number  and  abandonment  approval 
date  by  the  Commission;  give  the  location  of 
the  points  sought  to  be  served,  and  indicate 
to  what  portion  of  the  rail  line  they  are 
adjacent  (submit  maps  where  obscure,  rural 
points  are  involved);  certify  that  rail  service 
was  offered  at  the  points  for  which  authority 
was  sought;  and,  certify  that  all  rail  service 
has  been  terminated,  and  give  the  date,  if 
known.  [1  only]. 

Verification:  Separate  verification  of  this 
statement  is  not  necessary.  Applicant 
understands  that  the  oath  in  the  application 
form  applies  to  this  statement. 

(i)  Where  to  send  the  application.  (1) 
The  original  and  one  copy  shall  be  sent 
to  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC,  with  the  proper  application  fee. 
Make  checks  payable  to  the  Interstate 
Commerce  Commission. 

(2)  One  copy  of  the  application  shall 
be  sent  to  the  ICC  regional  office  in 
which  applicant  is  domiciled.  A  copy  of 
the  caption  summary  only  is  sent  to  the 
state  transportation  regulatory  body  of 
applicant's  domicile. 

(j)  Commission  review  of  the 
application.  (1)  ICC  staff  will  review  the 
application  for  correctness, 
completeness,  and  for  adequacy  of  the 
evidence  (the  prima  facie  case). 

(i)  Minor  errors  will  be  corrected 
without  notification  to  the  applicant. 

(ii)  Materially  incomplete  applications 
will  be  rejected.  Applications  that  are  in 
substantial  compliance  with  these  rules 
may  be  accepted. 

(iii)  A  review  board  will  decide 
whether  there  is  adequate  evidence  so 
that  the  full  scope  of  the  authority 
applicant  seeks  may  be  published  in  the 
Federal  Register.  If  there  is  not,  the 
application  will  be  rejected  in  a  letter. 
An  applicant  may  appeal  rejections 
under  paragraph  (j)(l)  (ii)  and  (iii)  of  this 
section.  See  §  1100.251(t).  If  an  applicant 
chooses  to  resubmit  the  application,  it 
shall  refer  to  its  prior  application  by 
docket  number  and  give  the  ICC  fee 
number  stamped  on  the  canceled  check 
so  as  to  avoid  a  second  fee  being 
assessed.  If  no  appeal  or  resubmittal  is 
made,  the  fee  will  not  be  refunded.  The 
date  of  refiling  will  be  considered  the 
filed  date  of  the  application. 

(2)  The  caption  summary  will  be 
published  in  the  Federal  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application.  The 
application  will  be  published  in  the  form 
of  a  grant  of  authority. 

(3)  If  the  Federal  Register  publication 
does  not  properly  describe  the  authority 
being  sought  because  of  ministerial 
error,  applicant  shall  inform  the  ICC's 
Section  of  Operating  Rights  as  soon  as 
possible.  Where  notification  is  received 


within  10  days  of  the  pubUcation. 
ministerial  errors  will  be  correctecd  and 
the  notice  will  be  republished. 
Notifications  after  10  days  will  result  in 
republication  only  at  the  Commission's 
discretion,  and  may  result  in  an 
application  being  rejected  without 
prejudice  to  refiling. 

(k)  changing  the  request  for  authority 
or  filing  supplementary  evidence  after 
the  application  is  filed.  (1)  An  applicant 
may  not  supplement  evidence  once  the 
application  is  filed  (unless  directed  to  do 
so  by  the  Commission). 

(2)  Amendments  to  the  application  are 
not  permissible. 

(1)  After  publication  in  the  Federal 
Register.  (1)  Interested  persons  have  45 
days  to  file  protests.  See  i  1100.252. 

(2)  If  no  one  opposes  the  application, 
the  grant  published  in  the  Federal 
Register  will  become  effective. 

(3)  If  no  one  opposes  an  application 
for  an  extension  of  authority,  the  grant 
published  in  the  Federal  Register  will  be 
made  effective  by  issuance  of  a 
certificate,  permit,  or  license.  If  no  one 
opposes  an  application  for  initial 
authority,  the  grant  published  in  the 
Federal  Register  will  be  made  effective 
by  a  Commission  Notice  outlining 
compliance  requirements  which  must  be 
met  before  applicant  commences  the 
proposed  service. 

(m)  Furnishing  a  copy  of  the 
application  package  to  interested 
persons.  (1)  Applicant's  representative 
is  required  to  furnish  a  copy  of  the 
application  package  to  interested 
persons  after  publication.  The  request 
must  be  made  in  writing  to  applicant's 
representative  and  must  contain  a  check 
or  money  order  for  $10,  payable  to 
applicant's  representative.  Applicant's 
representative  need  not  supply  copies  to 
any  person  not  sending  the  appropriate 
payment.  Applicant's  representative  is 
required  to  mail  the  copy  within  3  days 
of  the  receipt  of  the  request  being 
received.  Non-compliance  with  this  rule 
may  result  in  dismissal  of  the 
application. 

(2)  Representatives  of  applicants  and 
potential  protestants  are  urged  to 
communicate  by  telephone  if  problems 
occur  in  the  furnishing  of  the 
application.  Requests  for  extensions  of 
time  where  no  attempt  has  been  made  to 
correct  matters  informally  are  looked 
upon  with  disfavor. 

(n)  Opposed  applications.  If  the 
application  is  opposed,  opposing  parties 
are  required  to  send  a  copy  of  their 
protest  to  the  applicant. 

(o)  Filing  a  reply  statement.  (1)  If  the 
application  is  opposed,  applicant  may 
file  a  reply  statement.  This  statement  is 
due  at  the  Commission  within  60  days  of 
the  Federal  Register  publication. 


(2)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(3)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
understands  that  the  oath  in  the 
application  form  applies  to  all  evidence 
submitted  in  the  application.  Separate 
legal  argument  by  counsel  need  not  be 
notarized  or  verified. 

(p)  After  all  statements  ore  submitted. 
(1)  When  the  proceeding  is  to  be 
handled  under  the  modified  procedure, 
the  next  notification  to  the  parties  will 
be  the  service  of  the  initial  decision. 

(2)  If  the  proceeding  is  to  be  handled 
by  oral  hearing,  parfies  will  receive  a 
notice  to  this  effect. 

(q)  Applicant  withdrawal.  If  applicant 
wishes  to  withdraw  an  apphcation,  it 
shall  request  dismissal  in  writing. 

(r)  Caption  summary.  The  caption 
summary,  which  shall  accompany  all 
applications,  shall  be  in  the  form 
prescribed  by  the  Commission. 
Commission  field  and  regional  offices 
offer  assistance  in  preparing  correct 
caption  summaries,  or  examples  may  be 
found  in  the  daily  Federal  Register. 

(s)  Compliance.  Prior  to  beginning 
operations  under  a  certificate,  permit,  or 
license,  compliance  must  be  made  with 
the  following  statutory  and  regulatory 
requirements  for  obtaining  insurance  or 
bonding,  filing  tariffs  or  schedules,  and 
designating  agents  to  receive  service  of 
process. 

(1)  For  Motor  Common  Carriers  of 
Property:  49  CFR  1043, 1044,  and  1310 

(2)  For  Motor  Contract  Carriers  of 
Property:  49  CFR  1043, 1044,  and  1307 

(3)  For  Motor  Common  and  Contract 
Carriers  of  Passengers:  49  CFR  1043, 
1044,  and  1306 

(4)  For  Brokers  of  Motor  Vehicle 
Transportation:  49  CFR  1043,  and  1044 

(5)  For  Water  Carriers:  49  CFR  1308; 
49  U.S.C.  10329 

(6)  For  Freight  Forwarders:  49  CFR 
1084,  and  1309;  49  U.S.C.  10329 

(t)  Appeals  to  refections  of  the 
application.  (1)  Where  a  review  board 
or  other  decisional  body  rejects  an 
application,  applicant  has  a  right  of 
appeal.  The  appeal  must  be  filed  at  the 
Commission  within  10  days  of  the  date 
of  the  letter  of  rejection. 

(2)  If  the  appeal  is  successful  and  the 
filing  is  found  to  be  proper,  the 
application  shall  be  deemed  to  have 
been  properly  filed  as  of  the  decision 
date  of  the  appeal. 

(u)  Tacking  or  joinder  of  authority.  (1) 
An  applicant  for  irregular-route  motor 
common  carrier  authority  which  holds 
regular-route  motor  carrier  authority 
shall  indicate  this  in  its  caption 
summary.  The  caption  summary  shall 
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indicate  the  sub-numbers  of  this  regular- 
route  authority.  The  purpose  of  this 
requirement  is  to  inform  the  public  that 
direct  operations  are  able  to  be 
performed  after  combining  ihe  irregular- 


§  1 100.252    How  to  oppose  requests  for 
authority. 

(a)  Definitions.  A  person  wishing  to 
oppose  a  request  for  permanent 
authority  files  a  protest.  A  person  filing 


and  which  is  substantially  for  the  same 
traffic,  or 

(7)  Description  of  any  other  legitimate 
interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
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r,Ut     if 


(1)  A  description  of  the  specific 
grounds  upon  which  it  is  alleged  that 
applicant  cannot  meet  the  statutory 
fitness  criteria. 

(2)  Alternatively,  evidence  that  the 


(2)  All  pleadings  other  than  the 
application  shall  contain,  a  statement 
(certificate  of  service)  that  the  pleading 
has  been  served  in  accordance  with 
paragraph  (b)(1)  of  thi.s  section. 


within  10  days  of  the  date  the  motion  is 
filed  at  the  Commission. 

(g)  Consolidation  of  applications.  (1) 
Applicants  may  request  consolidation  of 
applications.  The  request  shall  be  made 
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indicate  the  sub-numbers  of  this  regular- 
route  authority.  The  purpose  of  this 
requirement  is  to  inform  the  public  that 
direct  operations  are  able  to  be 
performed  after  combining  the  irregular- 
and-regular  route  authorities. 

(v)  Freight  forwarder  applicants  only. 
An  applicant  for  freight  forwarder 
authority  shall  submit  the  following 
additional  information:  Applicant  shall 
stale  whether  it  is  a  person  engaged 
principally  in  the  business  of 
manufacturing,  buying,  or  selling  articles 
and  commodities,  and  whether  it 
controls,  is  controlled  by,  or  is  under 
common  control  with  any  such  person.  If 
yes,  applicant  shall  describe  such 
persons  and  advise  to  what  extent  such 
persons  use  the  services  of  freight 
forwarders:  or  if  applicant  is  such  a 
person,  whether  it  performs  its  own 
similar  operations  of  assembling. 
consolidating,  and  shipping  in 
connection  with  the  transportation  of 
such  articles  or  commodities. 

(w)  Water  carrier  applicants  only.  (1) 
If  an  exemption  is  being  claimed, 
applicant  shall  describe  the  operations 
proposed  to  be  exempted  and  in  each 
instance  refer  to  the  statutory  provisions 
under  which  the  exemption  is  claimed. 

(2)  If  an  applicant  for  exemption  under 
49  U.S.C.  10544(f)  is  engaged  solely  in 
transporting  the  property  of  the  parent 
company,  it  shall  list  persons  owning  all 
or  substantially  all  of  the  voting  stock  of 
the  applicant. 

(3)  If  applicant  seeks  approval  of  dual 
operations  under  49  U.S.C.  10930,  it  shall 
specify  those  that  would  result  from  a 
grant  of  the  application. 

(4)  An  applicant  for  exemption  under 
49  U.S.C.  10544(e)  shall  furnish  a  copy  of 
the  charter,  lease,  or  other  agreement 
under  which  it  proposes  to  operate. 

(5)  If  applicant  is  a  water  common 
carrier  seeking  a  revised  certificate 
covering  extension  of  service  pursuant 
to  49  U.S.C.  10922(e)(3)(B),  the  following 
shall  be  furnished:  (i)  Describe  the 
portion  nl  the  waterway  project  newly 
opened  for  navigation,  including  the  U.S. 
Engineer  District,  project  number, 
description  of  project,  and  date  opened 
for  navigation:  (ii)  Describe  operations 
performed  thus  far  on  uncompleted 
portion  of  waterway  newly  opened  for 
navigation,  including  date  service  was 
extended  and  points  served:  see  49  CFR 
1140.2:  (ill)  Describe  operations 
performed  under  present  certificate 
authorizing  service  on  previously 
completed  portion  of  waterway,  naming 
points  served,  indicating  when  service 
commenced,  and  if  operation  has  not 
been  continuous. 


§  1100.252    How  to  oppose  requests  for 
auttiority. 

(a)  Definitions.  A  person  wishing  to 
oppose  a  request  for  permanent 
authority  files  a  protest.  A  person  filing 
a  valid  protest  becomes  a protestant. 

(b)  Tin:e  for  filing.  A  protest  shall  be 
filed  (received  at  the  Commission) 
within  45  days  after  notice  of  the 
application  appears  in  the  Federal 
Register.  A  copy  of  the  protest  shall  be 
sent  to  applicant's  representative  at  the 
same  time.  Failure  to  timely  file  a 
protest  waives  further  participation  in 
the  proceeding. 

(c)  Contents  of  the  protest.  (1)  All 
information  upon  which  the  protestant 
plans  to  rely  is  put  into  the  protest. 

(2)  A  protest  must  be  verified,  as 
follows: 
I, .  verify  under  penalty  of  perjury 


under  the  laws  of  the  United  States  of 

America,  that  the  information  above  is  true 

and  correct.  Further  I  certify  that  I  am 

qualified  and  authorized  to  file  this  protest. 

(See  18  U.S.C  1001  and  18  U.S.C.  1621  for 

penalties). 

(Signature  and  date). 

(3)  A  protest  not  in  substantial 
compliance  with  these  rules  may  be 
rejected. 

(4)  A  protestant  files  two  separute 
types  of  evidence.  The  first  is  its 
qualifications  evidence,  see  paragraph 
(d)  of  this  section.  All  protestants  shall 
submit  quaiiFications  evidence  under  the 
format  in  paragraph  (d)  of  this  section. 
Protestants  shall  also  file  factual 
evidence,  according  to  the  guidelines  in 
paragraph  (e)  qt  (f)  of  this  section. 

(d)  Quclificctions  format.  This 
information  shall  be  submitted  in 
separately  numbered  paragraphs: 

(1)  Docket  number  of  application 
being  opposed. 

(2)  Name  and  domicile  of  protestant, 
including  lead  docket  number,  if  any. 

(3)  Na.Tie  ^-"i  address  of  protestant's 
represe.^.tative 

(4)  .Name  and  address  of  witness 
presenting  the  evidence,  and  why 
qualified  to  speak  for  protesting  party. 

(5)  Description  of  the  extent  to  which 
the  person  seeking  to  protest  possesses 
authority  to  handle  the  traffic  for  which 
authority  is  applied,  is  willing  and  .ible 
to  provide  sen.  ice  that  meets  the 
reasonable  needs  of  the  shippers  or 
public  involved,  and  has  either 
performed  service  within  the  scope  of 
the  application  during  the  12-month 
period  before  the  application  was  filed 
or  has  actively  in  gc/od  faith  solicited 
service  within  the  scope  of  the 
application  during  that  period,  or 

(G)  Description  of  any  application 
which  the  prospective  protestant  has 
pending  before  the  Commission  which 
was  filed  before  applicant's  application 


and  which  is  substantially  for  the  same 
traffic,  or 

(7)  Description  of  any  other  legitimate 
interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  or  of  any  right  to 
intervene  under  a  statute.  A  person 
seeking  to  qualify  under  this  paragraph 
shall  describe  in  detail  the 
circumstances  which  warrant  its 
participation  and  how  they  are 
consistent  with  49  U.S.C.  10101(a).  The 
Commission  shall  normally  permit  such 
person  to  intervene  when  it  shows  that  a 
proceeding  is  novel  or  of  first 
impression,  is  of  industry  wide 
importance,  or  has  significant  economic 
impact. 

Note. — A  motor  contract  carrier  of  property 
may  not  protest  an  application  to  provide 
transportation  as  a  motor  common  carrier  of 
property. 

(e)  Factual  evidence  forwat  [except 
fitness  only  applications].  (1)  A 
summary,  description  or  copy  of  the 
specific  authorities  in  conflict  with  that 
sought  in  the  application.  Protests 
containing  copies  of  authority  or 
authority  abstracts  which  are  more  than 
5  pages  in  length  may  be  rejected. 

(2)  A  description  of  the  type  and 
amount  of  equipment  and  facilities 
available  to  meet  the  avowed  purpose  of 
the  application. 

(3)  A  description  of  present  operations 
that  pertain  to  the  application,  including 
a  description  of  the  specific  services 
provided  to  those  supporting  the 
application  or  within  the  same  territory. 

(4)  Adverse  impacts  on  its  business 
generally  and  on  the  public,  such  as:  (a) 
need  to  close  terminals  or  other 
facilities,  (b)  n -.^iber  of  employees  that 
would  be  furloughed  or  dismissed,  (c) 
resulting  imbalance  or  inefficiencies 
caused  to  its  operations,  (d)  effects  on 
fuel  efficiency,  or  (e)  inability  to 
continue  its  existing  service  to  the 
public  due  to  a  reduction  in  total 
business,  or  loss  of  essential  services 
that  would  not  be  replaced,  or  other 
factors. 

(5)  Evidence  that  applicant  is  not  fit. 
willing  or  able  to  comply  with  the 
appropriate  statutes  or  regulations 
governing  its  activities. 

(6)  Legal  or  other  argument  (optional). 

(7)  Verification. 

(8)  Certificate  of  service. 

(9)  Any  request  for  oral  hearing. 

(f)  Factual  evidence  format  for  jilness 
only  applications:  Scope.  TVe  types  of 
applications  listed  in  §  n00.25t(b)  may 
be  protested  on  the  grounds  listed  here. 
Factual  evidence  in  opposition  shall 
consist  of  the  following,  where 
applicable: 


(1)  A  description  of  the  specific 
grounds  upon  which  it  is  alleged  that 
applicant  cannot  meet  the  statutory 
fitness  criteria. 

(2)  Alternatively,  evidence  that  the 
appbcation  does  not  properly  fall  within 
the  scope  of  one  of  the  statutorily 
described  categories. 

Note. —  If  the  Commission  fi.ids  that  the 
application  dees  not  properly  fall  within  the 
scope  of  one  of  t'r.e  categories,  the  application 
shall  be  diBinisssd  without  prejudice  to  the 
filing  of  an  application  for  authority  under 
other  criteria. 

(3)  Legal  argument  (optional). 

(4)  Verification. 

(5)  Certificate  of  service. 

(6)  Any  request  for  oral  hearing, 
(g)  Request^-  for  oral  hearing  by  a 

protestant.  It  is  the  policy  of  the 
Commissior.  to  handle  application 
proceedings  jnder  §  1100.251  using  the 
modified  procedure  if  at  all  possible.  See 
§  1100.2531:].  Protestants  shall  file  any 
request  at  the  end  of  their  protest. 

(h)  To  who:v  the  protest  is  sent.  (1)  An 
original  and  one  copy  of  the  protest 
shall  be  ser.t  to  thf»Office  of  the 
Secretary.  I  C.C.  Washington,  D.C. 
20423.  The  docket  number  of  the 
proceeding  shall  be  placed 
conspicuously  on  the  top  of  the  first 
page  of  the  protest. 

(2)  Concii'-rently  with  the  filing  in 
paragraph  (h!(lj  of  this  section,  a  copy 
shall  be  ser.t  to  applicant's 
representative 

(i)  Obtair.ing  a  copy  of  the 
application,  f  1)  A  copy  of  the 
application  is  available  for  inspection  at 
the  Commissicp.'s  offices  in  Washington, 
D.C,  or  the  r&gional  office  of  applicant's 
domicile.  In  addition,  applicant  is 
required  to  send  a  copy  to  interested 
persons  upcr.  payment  of  a  $10.00 
charge.  See  §  1100.251(m]. 

(j)  Withdrawal.  A  protestant  wishing 
to  withdraw  from  a  proceeding  shall 
inform  the  Corrtr-ission  and  the 
applicant  in  w-iting 

§  1 100.253    General  rules  governing  the 
application  process. 

(a)  Contacting  another  party.  When  a 
person  wishes  to  coritact  a  party  or 
serve  a  pleading  or  letter  on  that  party, 
it  shall  do  so  through  its  representative. 
The  phone  number  and  address  of 
applicant's  representative  shall  be  listed 
in  the  Federal  Register. 

(b)  Serving  copies  of  pleadings, 
letters:  the  certificate  of  service.  (1) 
When  the  rules  require  service  of  a 
pleading  or  leUer  on  another  party,  that 
material  shall  be  mailed  or  delivered  by 
hand  to  the  party  concurrently  with  its 
service  on  the  Commission.  See,  in 
addition.  49  CFR  1100.20 


(2)  All  pleadings  other  than  the 
application  shall  contain,  a  statement 
(certificate  of  service)  that  the  pleading 
has  been  served  in  accordance  with 
paragraph  (b)(1)  of  thi.3  section, 

(3)  An  applicant  must  .serve  all 
pleadings  and  letters  on  the  Commission 
and  all  known  participants  in  the 
proceeding,  except  thif  a  reply  to  a 
motion  need  only  be  Scrwed  on  rhe 
moving  party. 

(4)  A  protestant  need  sene  cr.ly  the 
Commission  and  appl'cant  with 
pleadings  or  letters. 

(5)  All  pleadings  or  [ethers,  unless 
otherwise  specified,  sha'd  be  sent  to  the 
Office  of  the  Secre':a:w 

(c)  Copies.  All  raatenal  forwarded  to 
the  Commission  in  V,'aahing*:ca.  DC, 
except  for  telegraphic  rnateriai,  shall 
consist  of  an  original  ar.d  cne  copy. 

(d)  Requests  for  exteriic a  cftirne.  (1) 
Requests  for  extensions  of  tivr.e  are 
granted  only  in  extrdcrd:r;.ary 
circumstances.  Parties'  or  their 
representatives'  workload,  personnel 
changes,  or  sched-kr^  problems  are  not 
sufficient  cause. 

(2)  No  extensior.i  k'J.  be  granted  for 
more  than  3  working  daj^s 

(3)  Requests  shall  be  made  in 
documentary  form  [kcter  or  tc !*=g.'-aph) 
addressed  to  the  Section,  of  Operating 
Rights,  with  a  notice  of  the  request  sent 
to  known  parties  The  Commission  will 
notify  the  requesting  party  a?  sfon  as 
possible  of  the  decision.  The  requesting 
party  shall  im.mediately  notify  all  known 
parties  of  the  actior  taken  on  the 
request. 

(4)  If  the  time  for  f:.li.ng  a  protest  is 
extended,  the  time  for  submitting 
applicant's  reply  is  automatically 
extended. 

(5)  Oral  communications  with 
Commission  persoruiel  pertaining  to  the 
merits  of  an  exter.sicn  reques';  are  a 
violation  of  the  Com.nission's  Code  of 
Ethics  for  Practiticners 

(e)  Petitions  to  cbn^y  cr  irterpret 
formally  an  operaKrg  authcrtty.  (1)  A 
person  seeking  to  clarify  cr  interpret  its 
operating  authority  shail  fie  a  petition 
under  these  rules. 

(2)  No  application  form  need  be  used. 
Petitioner  shall  Ftle  its  ent.re  argument 
with  the  petition,  wth.  the  fee  of  $200. 
The  petition  shall  be  sent  to  the  Office 
of  the  Secretary.. 

(3)  Notice  of  the  petinon  will  be 
published  in  the  Federa'i  Register. 
Interested  persons  rra',  ob'"&in  copies  of 
the  petition  from  pe:  rcaer's 
representative  in  the  same  nanner  as 
provided  in  §  1100.251[r'l  Fe'.;t:oner 
may  file  a  reply  to  any  opposing 
argument. 

(f)  Replies  to  motions  Replies  to 
motions  filed  under  these  rules  are  due 


within  10  days  of  the  date  the  motion  is 
filed  at  the  Commission. 

(g)  Consolidation  of  applications.  (1) 
Applicants  may  request  consolidation  of 
applications.  The  request  shall  be  made 
when  the  applications  to  be 
consolidated  are  filed.  Requests  for 
consolidation  shall  be  made  in  writing 
to  the  Section  of  Operating  Rights. 

(2)  Requests  to  consolidate 
applications  not  concurrently  filed  «hall 
only  be  considered  to  the  extent  that  the 
applications  are  filed  within  5  days  of 
each  other. 

(3)  Representatives  of  the 
consoUdating  applicants  shall  indicate 
their  agreement  with  the  consolidation 
either  in  the  initial  request  or  in  their 
individual  submissions.  If  mutual 
agreement  has  been  reached  in  advan^.^, 
one  representative  may  indicate 
representatives'  assent  to  the 
consolidation. 

(4)  The  applications  will  be  published 
in  the  Federal  Register  and  their 
consolidation  will  be  indicated. 
Protestants  may  file  a  single  protest 
which  will  apply  to  all  the  proceedings. 

(h)  Marking  contents  on  envelopes, 
and  submission  of  pleadings.  (1)  Send 
all  documents  to  Office  of  the  Secretary, 
ICC,  Washington.  D.C.  20423,  unless  the 
rules  specify  otherwise. 

(2)  The  Commission  requests  that 
persons  participating  in  proceedings 
under  these  rules  mark  the  low  er  left 
hand  corner  of  the  envelope  with  the 
docket  number,  where  known  (not  the 
full  title),  and  the  pleading  type  To 
assist  the  Commission  further,  use  these 
designations  where  appropriate: 

APPLICATION 

PROTEST 

REPLY  TO  PROTEST 

EXTE.\'SION  OF  TIME  REQUEST 

MOTION 

REPLY  TO  MOTION 

APPEAL 

REPLY  TO  APPEAL 

DISMISSAL  BY  APPLICANT 

PROTESTANT  WITHDRAWiM, 

PETITION  TO  CLARIFY 

(i)  Requesting  oral  hearn\g.  (1  •  If  a 
protestant  (or  applicant)  beiievcs  that  a 
proceeding  should  be  orally  heard  the 
person  may  request  an  oral  hearing.  It  is 
the  policy  of  the  Commission  to  handle 
application  proceedings  under 
§  1100.251  using  the  modified  procedure 
if  at  all  possible. 

(2)  The  request  shall  specifically  state 
the  evidence  that  would  be  presented, 
the  reason  why  the  evidence  is  material 
to  determine  the  merits  of  the 
proceeding,  why  an  oral  hearing  with 
cross-examination  is  necessary  to  bring 
it  out,  and  what  evidence  already  in  the 
record  would  be  contravened  (with 
specific  page  reference). 
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(3)  The  Commission  intends  to  assign 
matters  for  oral  hearing  only  where  use 
of  modified  procedure  would  prejudice  a 
party,  material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 


[    ]  Passengers 

[     J  Property  (freight) 

(c)  Describe  the  authority  sought  (this 
should  be  identical  to  the  authority 
described  in  the  caption  summary;  see 


a  significant  effect  on  the  quality  of  the 
human  environment?  [    ]  "YES  [    ]  NO. 
If  YES,  a  statement  complying  with  the 
requirements  of  49  CFR  1108  must  be 
attached  to  this  application. 
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for  which  transportation  services  have 
been  designed]: 

IX.  NL.p  Submittal: 

Applicants  for  regular-route  motor 
carrier  authority  and  applicants  for 


would  be  performed  or  by  the  State 
Board  of  applicant's  domicile,  I  will  mail 
it  upon  written  request. 


(7)  Transportation  services  now  used, 
if  any: 

(8)  Unsatisfactory  aspects  of  these 
services,  if  any: 

(9)  Specialized  service  needs,  if  any: 


matters  for  oral  hearing  only  where  use 
of  modified  procedure  would  prejudice  a 
party,  material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 
an  oral  hearing,  or  assignment  of  an 
application  for  oral  hearing  is  otherwise 
required  by  the  public  interest. 

(4)  Denial  of  an  oral  hearing  request 
will  not  be  made  in  writing  where  the 
denial  is  made  prior  to  issuance  of  the 
initial  decision.  The  request  will  be 
deemed  denied  when  the  proceeding  is 
handled  under  the  modified  procedure. 

Note. — The  following  appendices  B  and  C 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Appendix  B — New  Application  Form 

FORM  OP-1  (Revised  1/81) 
Supersedes  Forms 

OP-OR-9,  OP-OR-11,  OP-FF-10,  OP- 
WC-10,  and  OP-WC-20 

INTERSTATE  COMMERCE 
COMMISSION 

Docket  No. (Office  Use 

Only) 
APPUCATION 

For  Motor  or  Wafer  Carrier  Certificate 
or  Permit,  Broker  License,  Freight 
Forwarder  Permit,  or  Water  Carrier 
Exemption: 

Attention:  Read  Instructions  Before 
Answering. 

I.  (a)  Application  of 

(Name,  and  trade  name,  if  any)  whose 

business  address  is (street) 

(City) (State) 


(Zip) . 


(Phone). 


(b)  Applicant's  representative  to 
whom  inquiries  may  be  made  (persons 
may  be  representing  themselves — put 
your  name  and  address  here); 

-(Name) (Street 


address) 
(State)  ■ 


(Zip) 


(City) 


-  (Phone, 
including  area  code). 

(c)  Does  applicant  now  hold,  or  have 
an  application  ponding,  for  authority 
from  this  Commission?  [     ]  YES  [    ]  NO. 
If  YES,  identify  the  lead  docket  number 
or  numbers: 

II.  (a)  Type  of  authority  applicant  is 
seeking: 

Check  one: 
[    1  MOTOR  COMMON  CARRIER 
j     1  MOTOR  CONTRACT  CARRIER 
1     1  WATER  COMMON  CARRIER 
[    1  WATER  CONTRACT  CARRIER 
[    ] BROKER 

I    1  FREIGHT  FORWARDER 
[    J  WATER  CARRIER  EXEMPTION 

(b)  Applicant  seeks  to  transport  (or,  if 
a  broker  applicant,  arrange  the 
transportation  of) 

Check  one: 


[     1  Property  (freight) 

(c)  Describe  the  authority  sought  (this 
should  be  identical  to  the  authority 
described  in  the  caption  summary;  see 
paragraph  X.  of  the  form): 
Fitness-Only  Applications 

III.  Is  this  an  application  where  the 
applicant  need  only  prove  it  is  fit, 
willing  and  able  to  perform  the  service? 
[     I  YES  [     ]  NO  If  yes,  check 
applicable  box(es).  (Note:  if  applicant  is 
filing  this  type  application,  do  not 
complete  the  Appendix  because  witness 
support  is  unnecessary). 

I    ]  Motor  common  carrier  of  property 
authority  to  serve  any  community 
not  regularly  served  by  a 
certificated  motor  common  carrier. 

(     ]  Motor  common  carrier  of  property 
to  provide  service  as  a  direct 
substitute  for  abandonment  of  all 
rail  service  in  a  community. 

(     )  Motor  common  carrier  of  property 
transportation  for  the  U.S. 
Government  of  general  comm.odities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions). 

[    )  Motor  common  carrier  of  property 
transportation  of  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds. 

[     ]  Motor  common  or  motor  contract 
carrier  of  property  transportation  of 
food  and  other  edible  products 
(including  edible  byproducts  but 
excluding  alcoholic  beverages  and 
drugs)  intended  for  human 
consumption,  agricultural  limestone 
and  other  soil  conditioners,  and 
agricultural  fertilizers,  when  such 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  the 
vehicle  (except  in  emergency 
situations).  After  issuance  of 
authority,  such  transportation 
(measured  by  tonnage)  shall  not 
exceed,  on  an  annual  basis,  the 
transportation  provided  by  the 
motor  vehicle  (measured  by 
tonnage)  which  is  exempt  from  the 
Commission's  jurisdiction  under  49 
U.S.C.  10526(a)(6). 

[    ]  Transportation  for  the  U.S. 
Government  of  used  household 
goods  which  transportation  is 
incidental  to  a  pack-and-crate 
service  on  behalf  of  the  Dept.  of 
Defense. 

[  ]  Motor  carrier  broker  of  general 
commodities  (except  household 
goods). 

IV.  Will  granting  the  authority  or 
exemption  sought  in  this  application 
constitute  a  major  Federal  action  having 


human  environment?  [    ]  "YES  [    ]  NO. 
If  YES,  a  statement  complying  with  the 
requirements  of  49  CFR  1108  must  be 
attached  to  this  application. 

V.  Is  this  application  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975? 
(Refer  to  49  CFR  1106.1  through-1106.6, 
especially  1106.5).  [    ]  YES  [    ]  NO.  If 
YES,  attach  information  as  to  why  this 
proceeding  is  a  major  regulatory  action, 
and  a  description  of  important  energy 
impacts. 

VI.  Does  applicant  hold  a  certificate  of 
registration  as  a  single-State  operator?  ( 

j  YES  [    ]  NO.  If  YES,  identify  number 

VII.  Common  Control: 

(a)  Indicate  any  interest  (whether 
stock,  loans,  voting,  or  management 
arrangements)  which  the  applicant,  or 
any  officer  or  director  of  applicant,  has 
in  the  affairs  of  other  i.C.C.  regulated 
transportation  companies.  If  none,  check 
here  [    ]. 

(b)  Indicate  any  interest  (whether 
stock,  loans,  voting  or  management 
arrangements),  which  any  I.C.C. 
regulated  transportation  company 
Including  officers  and  directors,  or  any 
person  authorized  to  control  such  a 
company,  has  in  the  affairs  of  applicant. 
If  none,  check  here  [    ]. 

(c)  Indicate  any  interest  (whether 
stock,  money,  or  management 
arrangements)  in  the  applicant  held  by 
any  person  who  also  holds  an  interest 
(whether  stock,  money,  voting,  or 
management  arrangements)  in  another 
I.C.C.  regulated  transportation  company. 
If  none,  check  here  [    ]. 

(d)  If  any  interest  has  been  indicated 
in  (a),  (b)  or  (c)  above,  state  whether  this 
interest  has  been  approved  by  the 
Commission  in  an  appropriate 
proceeding  (give  docket  number)  or 
explain  why  Commission  approval  is 
unnecessary. 

VIII.  Contract  Carrier  Applicants 
Only: 

(a)  If  applicant  seeks  contract  carrier 
authority,  list  the  person(s)  or  firm(s)  it 
would  serve  in  the  proposed  operation: 

(b)  If  applicant  seeks  motor  contract 
carrier  authority,  state  the  ways  in 
which  statutory  provisions  are  to  be 
fulfilled  [i.e.  either  (1)  by  furnishing 
transportation  service  through  the 
assignment  of  motor  vehicles  for  a 
continuing  period  of  time  to  the 
exclusive  use  of  each  person  served,  or 
(2)  by  furnishing  transportation  services 
designed  to  meet  the  distinct  need  of 
each  individual  customer,  and  if  the 
latter,  describe  briefly  the  distinct  need 


been  designed]: 

IX.  Map  Submittal: 
Applicants  for  regular-route  motor 

carrier  authority  and  applicants  for 
irregular-route  authority  who  employ 
unusual  geographical  descriptions  in 
their  request  for  authority  (such  as 
rivers  or  highways)  shall  submit  a 
detailed  map  of  the  proposed  operation, 
l^egular-route  applicants  shall  also 
indicate  pertinent  connecting  portions  of 
their  present  authority  with  their 
proposeti  authority. 

X.  Caption  Summary: 

All  applicants  must  submit  an  original 
Mnd  one  copy  of  a  caption  summary, 
which  lists  (a)  the  name  and  address  of 
the  applicant  and  applicant's 
representative  and,  (b)  a  description  of 
the  authority  souj^ht.  This  shall  be  on  a 
scpprate  sheet  of  plain  paper. 

Xi.  Support  from.  Public  Witnesses 
|Check  one  or  both]: 

Is  this  application  supported  by  public 
witnesses  other  than  applicant  itself  [  j 
or  is  it  based  on  other  types  of  evidence 

i    1'^ 

.Applicant's  Oath 

I. (Name),  verify  under 

penalty  of  perjury  under  the  laws  of  the 
United  States  of  America,  that  the 
foregoing  is  true  and  correct.  In  addition. 
1  verify  that  the  information  submitted 
in  applicant's  verified  statement  and  all 
other  evidence  to  be  filed  by  applicant  is 
true  and  correct.  Further,  I  certify  that  1 
am  qualified  and  authorized  to  file  this 
application.  (Note:  knowing  and  willful 
misstatements  or  omission  of  material 
facts  constitute  federal  criminal 
violations  punishable  under  18  U.S.C. 
1001  by  imprisonment  up  to  5  years  and 
fines  up  to  $10,000  for  each  offense. 
Additionally,  these  misstatements  are 
punishable  as  perjury  under  18  U.S.C. 
1G21.  which  provides  for  fines  up  to 
S2,000  or  imprisonment  up  to  5  years  for 
f'Hch  offense.) 

lSif<iwlurv  and  date!. 
Certificate  of  Service 

I  certify  that  I  have  delivered  a  copy 
of  this  application,  in  person  or  by  mail, 
to  the  Regional  Director  of  the 
Commission's  Office  of  Consumer 
Protection  for  the  Region  in  which  the 
applicant  has  its  headquarters. 

I  further  certify  that  I  have  delivered  a 
caption  summary  in  person  or  by  mail  to 
the  appropriate  State  Board  (or  official) 
of  ^plicant's  State  of  domicile.  If  a  copy 
of  the  application  is  desired  by  the 
appropriate  State  Board  (or  official)  in 
any  State  in  or  through  which  the 
operations  described  in  this  application 


Board  of  applicant's  domicile,  I  will  mail 
it  upon  written  request. 


(Sii;natureJ 

Appendix — CeTtification  of  Shipper  or 
Witness  Support 

instructions: 

1.  Notarization  of  this  statement  is  not 
necessary. 

2.  Where  the  space  provided  is  not 
.sufficient,  it  is  permissible  to  label  a 
plain  sheet  of  paper  "Appendix"  and, 
using  the  same  numbered  paragraphs, 
answer  the  questions  in  greater  detail. 

3.  If  you  need  additional  copies  of  the 
Appendix  for  apphcaticns  supported  by 
multiple  witnesses,  ycu  may  reproduce 
the  blank  form.  Mark  one  as  original  and 
have  the  witness  sign  that  form. 

4.  Witnesses  may  be  testifying  as  to 
their  personal  transportation  needs,  e.g., 
passenger  applications.  These  witnesses 
need  not  answer  1  and  4  lender  question 
II. 

1. 1,  or  the  company  which  I  represent, 
support  the  application  filed  by 

(Name  of  applicant)  to  the  extent  that 

applicant  seeks  authority  to 

(describe  commodities  and  territory  sought 

by  applicant  which  you  support) 

II.  The  following  information 
describes  the  type  of  freight  or 
passenger  traffic  movements  which 
could  be  made  by  me  or  my  company. 

(1)  Legal  nam.e  and  domicile  of 
company  or  organization: 

(2)  Identity  of  witness.  If  representing 
a  company,  why  qualified  to  offer 
evidence:  (as,  position  with  company 
and  experience): 

(3)  General  descriptic?.  of  company, 
and  any  relcvjnt  facility  tocations: 

(4)  Description  of  conrr.odities  which 
will  or  may  be  transpcrted  under  the 
authority.  List  actual  cc.Tvmodities.  Do 
not  merely  repeat  the  applicant's 
caption  summary  or  generic  commodity 
descriptions: 

(5)  Volume  and  frequency  of  traffic 
that  will  or  miay  be  tendered  to 
applicant  if  the  application  is  granted.  In 
passenger  applications,  given  number 
and  frequency  of  tr.ps.  Ltst  projected 
volumes  or  future  needs,  if  applicable: 

(6)  Describe  the  geographical 
movement  of  the  involved  traffic,  and 
provide  actual,  future,  or  representative 
origins  and  destinations  from  and  to 
which  the  traffic  will  or  may  be 
transported  (in  passenger  applications, 
points  from  and  to  which  witness  will  or 
may  travel).  List  origins  and 
destinations  separately. 


if  any: 

(8)  Unsatisfactory  aspects  of  these 
services,  if  any: 

(9)  Specialized  service  needs,  if  any: 

(10)  Any  other  inform.ation: 

I, .  verify  under  penalty  of 

perjury  under  the  laws  of  the  United 
States  of  America,  that  the  foregoing  is 
true  and  correct.  If  representing  a 
company  or  organization,  I  certify  that  I 
am  qualified  and  authorized  to  offer  this 
evidence.  I  know  that  willful 
misstatements  or  omissions  of  material 
facts  constitute  federal  criminal 
violations  punishable  under  18  U.S.C. 
1001  by  up  to  5  years  imprisonment  and 
fines  up  to  $10,000  for  each  offense,  or 
punishable  as  perjury  under  18  U.S.C. 
1621  by  fines  up  to  82.000  or 
imprisonment  up  to  5  years  for  each 
offense. 


(Signature  and  date) 
Instructions 

1.  First-time  applicants  are  strongly 
urged  to  request  the  Comimission  for  a 
publication  designed  to  assist  persons  to 
understand  the  application  process.  It  is 
available  from  Commission  regional  and 
field  offices  and  the  main  office  in 
Washington,  D.C.  Failure  to  consult  this 
guide  may  lead  to  an  incomplete  filing 
which  could  be  rejected. 

2.  Applications  shall  be  either 
typewritten  or  written  in  ink. 
Applications  made  out  in  pencil  will  be 
rejected. 

3.  If  the  space  provided  in  the  form  or 
appendix  is  not  sufficient,  attach 
separate  sheets  with  applicant's  name 
on  the  top.  and  use  the  same  number  as 
the  paragraph  in  the  form  to  which  the 
answer  refers. 

4.  Where  a  question  or  item  is  not 
applicable,  leave  the  space  blank  or 
write  "N/A". 

5.  Be  sure  to  send  in  the  correct 
application  fee,  and  an  original  and  one 
copy  of  the  application  form. 

6.  Assistance  in  filling  out  forms  may 
be  obtained  from  Commission  regional 
and  field  offices.  Before  requesting 
assistance,  prepare  a  draft  of  the 
application:  to  be  used  for  discussion 
purposes. 

7.  Keep  a  copy  of  the  application  for 
future  reference. 

Appendix  C — Internal  Handling  and 
Flow  Charts 

The  first  30  days  an  application  is  at 
the  Commission  (the  time  prior  to 
Federal  Register  publication)  is  taken  up 
with:  (1)  Mail  room  receipt,  logging  and 
forwarding,  (2)  clerical  review  in  fee 
branch  and  possible  rejection  if  critical 
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parts  of  the  application  are  missing,  (3) 
fee  collection  and  recordation,  (4) 
docket  number  assignment,  (5)  Chaindex 
master  record  creation.  (6)  case  status 
record  creation  for  computer  system,  (7) 
service  cards  preparation,  (8)  docket  file 
creation  and  filming  for  public  use,  (9) 
confidential  file  creation  for  decision 
writers,  (10)  review  board  review  and 
possible  correction  of  Federal  Register 
notice,  (11)  notice  reproduction  and 
release  to  Federal  Register  clerk,  (12) 
notice  release  to  Federal  Register  for 
composition,  and  printing  by 

nnvprnmpnt  F¥infino  Office  f8  dav 


requires  review  by  three  board 
members.  Corrections  may  be  made  at 
that  point,  and  the  decision  is  typed  in 
final  form.  At  the  present  time,  we 
expect  the  review  board  to  receive  the 
"average"  case  at  about  the  135th  day 
from  filing.  A  case  of  large  magnitude, 
however,  may  take  several  more  days  at 
each  step,  and  every  step  in  the  process 
we  have  just  mentioned  is  harder  if  the 
magnitude  of  the  case  is  substantial. 
Once  a  final  decision  is  reached  by 
the  review  board,  and  final  typing  is 
accomplished,  the  case  must  be  served 

nn  fhp  niihlir    npri<!inns  must  he  orinfed 


3 


g" 


m 
t^ 


Coo.  *L 

■^  -» J— »    ^ 


parts  of  the  application  are  missing,  (3) 
fee  collection  and  recordation,  (4) 
docket  number  assignment,  (5)  Chaindex 
master  record  creation,  (6)  case  status 
record  creation  for  computer  system,  (7) 
service  cards  preparation,  (8)  docket  file 
creation  and  filming  for  public  use,  (9) 
confidential  file  creation  for  decision 
writers,  (10)  review  board  review  and 
possible  correction  of  Federal  Register 
notice,  (11)  notice  reproduction  and 
release  to  Federal  Register  clerk,  (12) 
notice  release  to  Federal  Register  for 
composition,  and  printing  by 
Government  Printing  Office  (8  day 
cycle),  and  (13)  Federal  Register 
publication. 

We  note  that  through  diligent  effort 
we  are  now  publishing  the  applications 
within  the  projected  30-day  time  frame, 
as  compared  to  the  3  to  6  month  delays 
experienced  in  1979  and  early  1980. 

The  public  should  also  understand 
that  the  case  load  itself  creates 
complexities.  It  is  more  efficient  to  use 
trained  specialists  for  each  step.  Due  to 
the  large  flow  of  proceedings,  entire 
offices  may  be  devoted  to  one  step.  Each 
step  requires  physical  transfer  of  files, 
although  our  computer  network  has 
helped  reduce  this  problem  in  the  past 
few  years. 

Protestants'  statements  are  due  at  the 
45th  day  from  publication,  usually, 
about  the  75th  day  from  filing.  However, 
a  letter  containing  a  pleading  does  not 
automatically  find  its  way  into  the 
appropriate  docket  and  confidential  file 
on  the  75th  day.  The  mail  room  must 
properly  route  the  pleading,  and  the 
pleading  must  be  recorded.  The  pleading 
is  given  to  the  appropriate  application 
processing  team,  and  the  confidential 
file  is  finalized  for  submittal  to  the 
decisionmaker.  The  case  is  assigned 
(without  the  rebuttal)  to  the  Office  of 
Hearings  where  a  hearing  is  required,  or, 
more  typically,  to  the  Section  of 
Operating  Rights  for  continued  modified 
procedure  handling.  Cases  are  allocated 
to  individual  staff  members  according  to 
the  currency  of  their  workload. 
However,  preparation  of  a  decision 
cannot  be  begun  until  some  days  after 
the  applicant's  rebuttal  is  filed,  received, 
and  recorded,  or  about  the  90th  to  100th 
day. 

The  decisionwriter,  typically  an 
attorney,  has  other  responsibilities  in 
addifion  to  decision  writing,  which 
Include  responding  to  numerous 
inquiries  from  the  public,  preparing 
policy  and  rulemaking  papers,  and 
performing  other  legal  research  projects. 

Once  the  decision  is  written,  it  must 
be  typed,  usually  on  a  unit  which 
preserves  the  draft  so  that  editing  can 
be  accomplished.  It  is  then  referred  to  a 
review  board  for  decision,  which 


requires  review  by  three  board 
members.  Corrections  may  be  made  at 
that  point,  and  the  decision  is  typed  in 
final  form.  At  the  present  time,  we 
expect  the  review  board  to  receive  the 
"average"  case  at  about  the  135th  day 
from  filing.  A  case  of  large  magnitude, 
however,  may  take  several  more  days  at 
each  step,  and  every  step  in  the  process 
we  have  just  mentioned  is  harder  if  the 
magnitude  of  the  case  is  substantial. 

Once  a  final  decision  is  reached  by 
the  review  board,  and  final  typing  is 
accomplished,  the  case  must  be  served 
on  the  public.  Decisions  must  be  printed 
in  substantial  number  for  internal  and 
external  distribution.  Once  again,  the 
larger  the  case,  the  more  time  it  takes  to 
print.  For  this  reason,  the  review  board 
in  the  average  case  should  be  given  a 
total  of  45  days  prior  to  service.  In  many 
instances,  this  will  be  more  than 
sufficient  time.  However,  the  review 
board  members  may  disagree  among 
themselves  or  with  the  drafter  of  the 
decision,  and  substantial  rewriting  may 
occur. 

Finally,  every  step  in  the  process, 
including  final  decision,  must  be 
recorded,  not  only  for  the  sake  of  public 
inquiry,  but  to  enable  us  internally  to 
keep  track  of  our  deadlines. 

BILLING  CODE  7035-01-M 
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nNTERSTATE  COMMERCE 
COMMISSION 

IEk  Parte  No.  55  (Sub-No.  43A)| 

Acceptable  Forms  of  Requests  for 
Operating  Authority  (Motor  Carriers 
and  Brokers  of  Property) 

agency:  Interstate  Commerce 

Commission. 

action:  Policy  statement. 

SUMMARY:  The  Commission  issues  this 
policy  statement  to  guide  carriers  in 

rpniiptifino  aiithnrifv  iinrlpr  thp  Mntnr 


applicants.  The  removal  of  existing 
burdens  will  be  accomplished  in  final 
rules  to  be  adopted  in  Ex  Parte  No.  MC- 
142  (Sub-No.  1),  Removal  of 
Restrictions.  Motor  Car.  of  Propertv.  132 
M.C.C.  114  (1980).  and  Ex  Parte  No.MC- 
142.  Elimination  of  Gateway 
Restrictions.  132  M.C.C.  174  (1980). 

Brodd  authorities  are  necessary  to 
effectuate  the  National  Transportation 
Policy,  as  amended  by  Section  4  of  the 
Act  [49  use.  10101(a)(7)),  which  directs 
us; 

with  respect  to  Udnsportation  of  property  by 


create  a  larger  class  of  potential 
entrants  and  thus  place  increasing 
pressure  on  incumbent  operators  to  offer 
responsive  service. 

Third,  narrowly  drawn  authority 
contributes  to  the  unnecessary  economic 
costs  associated  with  regulatory 
processing  by  injecting  the  Commission 
into  the  regulatory  arena  even  in 
circumstances  in  which  no  public 
purpose  is  served  by  our  involvement. 
The  facts  that  60  to  70  percent  of  the 
applications  for  permanent  authority  are 
unopposed,  and  that  upwards  of  95 
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Act.  These  considerations  support  our 
inference  that  we  must  grant  broad, 
unencumbered  authority  to  future 
applicants. 

Furthermore,  we  do  not  believe  that 
Congress  intended  that  contract  carrier 
authority  be  limited  with  respect  to 
territories  or  industries.  See  49  U.S.C. 
10923(d)(1).  We  are  also  to  grant 
authorities  to  certain  carriers  upon  only 
a  showing  of  fitness.  See  49  U.S.C. 
10922(b)(4)  and  (9).  10923(b)(5)(A),  and 
10924(b).  Finally,  since  motor  carrier 
dual  operations  are  no  longer  of 


Preliminary  Matter 

There  are  a  number  of  requests  for 
oral  hearings  in  this  proceeding.  We 
have  received  extensive  and  cogent 
representations  in  this  matter  and  find 
no  need  for  oral  argument.  In  addition, 
we  are  dealing  with  guidelines,  not 
binding  rules.  When  a  party  sufficiently 
justifies  a  need  for  a  variation  from  a 
guideline,  we  are  free  to  consider  and 
adopt  that  position  in  that  application. 
Unusual  items  not  covered  are  those 
best  addressed  in  individual 
aoolications. 


for  authority  and  subsequently 
restricted  to  avoid  litigation  expenses 
and  delays.  These  authorities  do  not 
exemplify  our  policy,  but  reflect, 
instead,  a  recognition  by  applicants  that, 
during  an  earlier  regulatory  period  when 
the  prosecution  of  applications  was 
time-consuming  and  expensive,  it  was 
more  prudent  to  accomodate  the 
interests  of  one's  competitor  rather  than 
litigate  the  full  scope  of  the  needed 
authority.  While  we  were  not 
unsympathetic  to  these  motives  in  the 
past,  their  legitimacy  has  been 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Ex  Parte  No.  55  (Sut>-No.  43A)| 

Acceptable  Forms  of  Requests  for 
Operating  Autfiority  (Motor  Carriers 
and  Brokers  of  Property) 

agency:  Interstate  Commerce 

Commission. 

action:  Policy  statement. 

summary:  The  Commission  issues  this 
policy  statement  to  guide  carriers  in 
requesting  authority  under  the  Motor 
Carrier  Act  of  1980.  Carriers  are  now  to 
apply  for  broad,  unencumbered 
authority.  Commodities  shall  be  stated 
in  terms  of  generic  groups.  Territories 
are  to  be  countywide  or  larger  for 
i:  regular-route  carriers  and  between 
points  in  the  United  States  for  contract 
and  most  fitness-only  carriers.  Two-way 
routes  with  no  intermediate  point 
restrictions  are  to  be  applied  for  by 
regular-route  carriers.  Restrictions  will 
be  allowed  only  in  highly  unusual  cases. 
EFFECTIVE  DATE:  This  policy  statement 
applies  to  all  applications  for  motor 
carrier  and  broker  of  property  authority 
tiled  after  December  31. 1980. 
IFOR  FURTHER  INFORMATION: 

Ombudsman's  Office,  202-275-7440; 
David  B.  Gaynor.  202-275-7904; 
Cdward  E.  Guthrie,  202-275-7691. 
FOR  COPIES  OF  THIS  DECISION:  The 
Federal  Register  publication  does  not 
contain  Appendix  B,  which  is  a 
summary  of  the  public  comments 
received.  The  Commission  will  publish 
the  entire  decision,  copies  of  which  ma> 
be  obtained  by  calling  202-275-7307  or 
800-424-5230. 

SUPPLEMENTARY  INFORMATION:  The 
LVIofor  Carrier  Act  of  1980  (the  Act) 
fcstablishes  as  Federal  Policy  the 
pramotion  of  competition  and  efficiency 
csaiong  carriers  and  brokers  of  property 
See  49  U.S.C.  10101(a)(7).  The  overall 
purpose  of  the  Act  is  to  reduce 
uanecessary  regulation  by  the  Federal 
Cuvernment.  See  Section  2  of  the  Act 
We  are  to  implement  these  policies  in 
the  entry  area  by  granting  broad 
authorities  to  future  applicants  and  by 
ctijioving  unnecessary  burdens  on  those 
aow  operating.  This  policy  statemi;tU  is 
designed  to  accomplish  the  goal  of 
rtw jrding  broad  authorities  to  future 


applicants.  The  removal  of  existing 
burdens  will  be  accomplished  in  final 
rules  to  be  adopted  in  Ex  Parte  No.  MC- 
142  (Sub-No.  1),  Removal  of 
Restrictions,  Motor  Car.  of  Property,  132 
M.C.C.  114  (1980),  and  Ex  Parte  No.MC- 
142,  Elimination  of  Gateway 
Restrictions,  132  M.C.C.  174  (1980). 

Broad  authorities  are  necessary  to 
effectuate  the  National  Transportation 
Policy,  as  amended  by  Section  4  of  the 
Act  [49  U  S.C.  10101(a)(7)],  which  directs 
us: 

vvlth  respect  to  transportation  of  property  by 
motcr  jrtrrier.  to  promote  competitive  and 
efficient  transportation  services  in  order  to 
(A)  meet  the  needs  of  shippers,  receivers,  and 
consuTiers;  (B)  uilow  a  variety  of  quality  and 
price  options  to  meet  changing  market 
deaidnds  a.nd  the  diverse  requirements  of  the 
shipp  ng  public;  (C)  allow  the  most 
prodLctive  use  of  equipment  and  energy 
resources;  (D)  enable  efficient  and  well- 
maPnged  carriers  to  earn  adequate  profits, 
attract  capi'al,  and  maintain  fair  wages  and 
working  conditions;  (E)  provide  and  maintain 
service  to  small  communities  and  small 
shippers;  (F)  improve  and  maintain  a  sound, 
safe,  and  competitive  privately-owned  motor 
carrier  system:  (G)  promote  greater 
participation  by  minorities  in  the  motor 
cjrrier  system;  aad  fH)  promote  intermodal 
{(ar.spoctction. 

Three  principal  considerations 
underl-e  our  view.  First,  highly  restricted 
aiithority  narrows  the  range  of 
operational  options  available  to  carriers 

and  prevents  them  from  making 
opt;f".d;!.y  efHcient  use  of  their 
equip:T-.er,t.  It  compromises  overall 
effic  en.':y  and  necessarily  increases  fuel 
use.  At  the  same  time,  it  prevents 
carriers  frcn  offering  service  designed 
to  ru-et  the  full  e.Ktent  of  a  shipper's 
needs  or  responding  promptly  to 
changing  m.':irLet,  demands. 

Second,  restricted  authority 
comprotnises  the  ordinary  competitive 
activity  of  motor  carriers  and  blunts  the 
opportunity  of  carriers  io  attack  markets 
that  may  be  inadequately  served.  Since 
the  time  required  for  processing  entry 
app'ioi'.tions  ofttn  exceeds  the  time 
nee'Jtfd  toe  carriers  to  adjust  their 
business  operations,  narrowly  drawn 
authority  serves  as  a  genuine  barrier  to 
allowing  a  variety  of  quality  and  price 
options  to  meet  changing  market 
demands  and  the  diverse  requirements 
of  the  shipping  public.  The  grant  of 
broader  authority  will,  at  the  same  time. 


create  a  larger  class  of  potential 
entrants  and  thus  place  increasing 
pressure  on  incumbent  operators  to  offer 
responsive  service. 

Third,  narrowly  drawn  authority 
contributes  to  the  unnecessary  economic 
costs  associated  with  regulatory 
processing  by  injecting  the  Commission 
into  the  regulatory  arena  even  in 
circumstances  in  which  no  pubHc 
purpose  is  served  by  our  involvement. 
The  facts  that  60  to  70  percent  of  the 
applications  for  permanent  authority  are 
unopposed,  and  that  upwards  of  95 
percent  of  the  applications  are  granted, 
strongly  suggest  that  the  Commission 
becomes  involved  more  often  than 
necessary.  While  the  continuation  of  the 
licensing  process  requires  that  we 
scrutinize  requests  for  entry  into  the 
industry  or  expansion  of  existing 
carriers  into  new  markets,  direct 
regulatory  intervention  should  occur 
only  when  the  operation  of  market 
forces  would  be  inadequate  to  achieve 
the  performance  goals  which  the 
National  Transportation  Policy  largely 
assumes  will  result  from  competition. 
While  the  creation  of  broader 
commodity  and  geographic  descriptions 
is  only  one  tool,  we  believe  it  will  go  a 
long  way  toward  reducing  unnecessary 
regulation  by  the  Federal  Government  in 
furtherance  of  the  Congressional 
mandate. 

Specific  provisions  of  the  Act 
reinforce  our  view.  Under  Section  6  of 
the  Act  ("Removal  of  Certain 
Restrictions  on  Motor  Carrier 
Operators,"  49  U.S.C.  10922(h)],  we  must 
eliminate  gateway  and  other 
unnecessary  restrictions,  circuitous 
route  limitations,  and  unreasonably 
limited  cotnmodity  and  territorial 
authorities.  Logic  dictates  that,  if  we 
take  these  actions  for  carriers  with 
existing  authorities,  we  must  also  assure 
that  future  authorities  are  not  subject  to 
the  same  defects  the  Congress  perceived 
in  our  past  practices.  It  is  obvious  that 
competition  and  efficiency  on  the  scale 
envisioned  by  the  Congress  cannot  be 
achieved  if  we  broaden  existing 
authorities,  uhile  continuing  to  grant 
narrow  authorities.  We  would  thereby 
create  a  class  of  competitively 
disadvantaged  carriers  (at  least 
initiaiiyj,  which  would  be  entirely 
inconsistent  with  the  purposes  of  the 
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siifh  as  traffic  studies  or  anticipated 
future  movements.  And  we  are  to 
consider  all  evidence  in  light  of  a 
nj.mber  of  factors,  most  notably  those  in 
t-.e  National  Transportation  Policy  [49 
('  ir  ininifalf71l  Thprpfnre.  ivp  must 


E.  Policy  Statement  as  Opposed  to  a 
Rulemaking. 

This  policy  statement  need  not  be 
reaoticed  as  a  rulemaking  or  dismissed 
entirely,  as  some  commentors  suggest. 


economic  spectrum  do  we  have  the  type 
of  competition  and  efficiency  envisioned 
by  the  National  Transportation  Policy 
[49  U.S.C.  10101(a)(7)]. 

In  our  notice,  we  proposed  that 
applicants  seek  broad  authorities  by 
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Act.  These  considerations  support  our 
inference  that  we  must  grant  broad, 
unencumbered  authority  to  future 
applicants. 

Furthermore,  we  do  not  believe  that 
Congress  intended  that  contract  carrier 
authority  be  limited  with  respect  to 
territories  or  industries.  See  49  U.S.C. 
10g23(d){l),  We  are  also  to  grant 
authorities  to  certain  carriers  upon  only 
a  showing  of  fitness.  See  49  U.S.C. 
10922(b)(4)  and  (9),  10923(b)(5)(A).  and 
10924(b).  Finally,  since  motor  carrier 
dual  operations  are  no  longer  of 
significance,  we  also  cannot  prohibit 
authority  because  of  carriers'  dual 
capacities.  Thus,  many  actions  we  lake 
here  are  not  really  matters  over  which 
we  may  exercise  discretion,  but  rather 
are  mandated  explicitly  by  the  Act. 

In  our  notice  proposing  this  policy 
statement,  we  indicated  we  would 
implement  this  new  policy  by  directing 
future  applicants  to  follow  certain 
guidelines  in  casting  their  requests  for 
authority.  Briefly,  these  call  for 
descriptions  of  commodities  in  terms  of 
groups  based  on  the  Standard 
Transportation  Commodity  Code 
(STCC),  and  routes  or  territories  in 
broad  terms.  As  a  general  rule,  no 
restrictions  would  be  allowed  except  in 
highly  unusual  instances. 

The  comments  largely  support  our 
proposed  policy.  Most  believe,  as  we  do, 
that  Congress  intended  significant 
changes  in  the  way  we  issue  authorities. 
However,  others  disagree  both  with  this 
statement  and  with  our  fundamental 
view  of  the  extent  of  the  Act. 

Overall,  these  comments  lead  us  to 
confirm  our  proposals.  We  shall  now 
grant  authorities  in  terms  of  generic 
groups,  which  describe  territories  and 
routes  on  a  reasonably  broad  basis,  and 
with  virtually  no  restrictions. 

The  major  change  from  our  original 
proposal  is  our  decision  not  to  prescribe 
the  exact  form  of  commodity 
descriptions.  Instead,  we  shall  leave  to 
each  applicant  the  selection  of  a  broad 
description  that  it  believes  will  best 
meet  its  business  requirements.  Since 
we  are  required  to  eliminate 
unreasonably  narrow  descriptions,  we 
expect  applicants  to  employ  commodity 
descriptions  which  are  at  least  as  broad 
as  the  standard  industry  groupings  we 
earlier  proposed.  Our  Employee  Boards 
will  screen  applications  to  ensure  that 
broad  commodity  descriptions  are  being 
used.  But  the  choice  over  the  scope  of 
the  broad  commodity  description  is  in 
the  hands  of  the  applicant.  Carriers  are 
to  be  able  to  perform  as  complete  a 
service  as  possible  for  shippers,  with 
competition — ^not  narrowly  limited 
authority — defining  the  boundaries  of 
service. 


Preliminary  Matter 

There  are  a  number  of  requests  for 
oral  hearings  in  this  proceeding.  We 
have  received  extensive  and  cogent 
representations  in  this  matter  and  find 
no  need  for  oral  argument.  In  addition, 
we  are  dealing  with  guidelines,  not 
binding  rules.  When  a  party  sufficiently 
justifies  a  need  for  a  variation  from  a 
guideline,  we  are  free  to  consider  and 
adopt  that  position  in  that  application. 
Unusual  items  not  covered  are  those 
best  addressed  in  individual 
applications. 

lurisdictional  Matters 

This  Commission  is  empowered  to 
issue  appropriate  authority  to  persons 
wishing  to  conduct  operations  pursuant 
to  the  provisions  of  the  Act.  See  49 
U.S.C.  10922, 10923,  and  10924.  This 
implies  the  ability  to  determine  how 
grants  of  authority  are  to  be  framed.  See 
49  U.S.C.  11102.  Our  duty  is  to  ensure 
that  they  are  broad  and  unencumbered 
to  promote  competition  and  efficiency. 

Attacks  on  our  proposal  are  made  on 
five  principal  grounds: 

(1)  The  Act  gives  us  the  ability  to 
eliminate  only  clearly  unnecessary 
language  in  existing  authorities. 

(2)  Grants  based  on  the  proposed 
descriptions  would  usually  go  beyond 
the  public  need  shown. 

(3)  Extremely  broad  grants  are 
tantamount  to  master  Hcensing. 

(4)  Extremely  broad  grants  carry  with 
them  duties  wider  than  the  recipients 
can  realistically  meet  under  their 
common  carrier  obligation. 

(5)  The  terms  of  the  policy  statement 
are  so  direct  that  the  statement  is 
actually  a  rulemaking  and  must  be 
conducted  as  such. 

Finally,  we  are  asked  to  state  whether 
this  proceeding  applies  to  passenger 
applications.  We  shall  address  each  of 
these  matters  in  turn. 

A.  Ability  Limited  To  Changing  Terms 
of  E\  is  ting  Gran  ts. 

Section  6  of  the  Act  only  addresses 
removal  of  constricting  terms  in  existing 
authorities.  Some  commentors  thus 
argue  that,  as  a  matter  of  law.  we  have 
no  ability  to  change  the  type  of 
terminology  to  be  used  in  future  grants 
of  authority.  We  disagree.  This 
argument  assumes  that  in  the  past  we 
followed  a  conscious  policy  of  issuing 
only  picayune  grants.  Our  policy, 
however,  has  been  to  issue  authority  as 
broad  as  warranted  by  the 
circumstances.  It  is  true  that  there  are 
(unfortunately,  in  our  mind}  numerous 
instances  of  limited  authorities.  This 
resulted  largely  from  applicants  who 
narrowly  framed  their  initial  requests 


for  authority  and  subsequently 
restricted  to  avoid  litigation  expenses 
and  delays.  These  authorities  do  not 
exemplify  our  policy,  but  reflect, 
instead,  a  recognition  by  applicants  that, 
during  an  earlier  regulatory  period  when 
the  prosecution  of  applications  was 
time-consuming  and  expensive,  it  was 
more  prudent  to  accomodate  the 
interests  of  one's  competitor  rather  than 
litigate  the  full  scope  of  the  needed 
authority.  While  we  were  not 
unsympathetic  to  these  motives  in  the 
past,  their  legitimacy  has  been 
substantially  undermined  by  the 
procompetitive  substance  of  the  Motor 
Carrier  Act  of  1980  and  the  changes  we 
are  making  in  the  procedural 
infrastructure  of  the  licensing  process. 

In  any  event.  Section  6  impIiciUy 
confirms  that  new  authorities  be  framed 
in  broad  terms.  Surely,  Congress  would 
not  have  directed  us  to  broaden  existing 
authorities  unless  it  intended  that  future 
grants  would  be  of  equal  latitude.  The 
inference  is  clear  that  Congress  sought 
to  achieve  a  parity  in  the  scope  of  the 
operating  rights  of  existing  carriers  and 
new  entrants. 

Equally  important,  we  are  not 
prescribing  limited  lists  of  acceptable 
commodity  or  geographic  descriptions. 
We  are,  instead,  establishing  guidelines 
for  acceptable  minima.  In  the 
commodity  area  in  particular,  we  are 
prepared  to  entertain  applications  using 
commodity  descriptions  different  from 
those  proposed  in  our  original  notice  as 
long  as  they  are  not  unreasonably 
narrow.  We  appreciate  that  Congress 
did  not  specifically  direct  us  to 
standardize  commodity  descriptions, 
and  we  shall  not  do  so.  We  will  accept 
reasonably  broad  commodity 
descriptions  in  the  future,  even  if  they 
are  not  the  group  used  in  STCC. 

B.  Grants  Beyond  the  Public  Need 

Shown. 

We  go  beyond  public  need,  according 
to  opponents,  because  we  will 
necessarily  authorize  more  commodity 
and  territorial  authority  than  is 
warranted  by  the  evidence.  Carriers 
seeking  authority  must  show  that  their 
proposals  would  serve  a  useful  public 
purpose,  responsive  to  a  public  demand 
or  need.  Therefore,  in  the  opponents' 
view,  we  must  examine  each  application 
minutely  and  grant  only  to  the  actual 
extent  of  support  given. 

We  believe  this  view  contains 
hypotheses  which  too  narrowly  interpret 
the  evidentiary  bases  on  which  we  may 
grant  authorities.  The  Act  does  not  limit 
us  merely  to  considering  and  granting 
authorities  based  on  shipper  support  or 
presently  moving  traffic.  Just  as  in  the 
past,  we  may  consider  other  evidence, 
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distribution  of  the  items  (including 
advertising),  all  return  or  rejected 
shipments,  all  empty  returned 
containers,  and  all  parts  and  accessories 
to  the  items.  In  other  words,  the 
authorization  is  intended  to  let  the 


descriptions,  use  of  descriptions  based 
on  the  National  Motor  Freight 
Classification  (NMFC),  the  Dt^scriptions 
case,  the  Standard  Industrial  Code 
(SIC),  or  those  proposed  in  Ex  Parte  No. 
MC-135,  Master  Certificates  and 


The  holding  of  operating  authority  from 
the  Co.mraission  in  a  broad  form  has  the 
salutary  effect  of  making  those 
certificate  holders  potential  entrants 
into  new  markets  once  equipment  is 
obtained  and  there  is  no  regulatory' 
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sufh  as  traffic  studies  or  anticipated 
tuture  movements.  And  we  are  to 
consider  all  evidence  in  light  of  a 
number  of  factors,  most  notably  those  in 
l-:e  National  Transportation  Policy  [49 
use.  10101(a)(7)].  Therefore,  we  must 
v.tigh  in  each  application,  when 
.ipplicable,  "a  need  or  demand  for  new 
services,  innovative  quality  or  price 
options,  increased  competition,  greater 
tut!  efficiency,  improved  service  for 
smai!  communities,  improved 
opportunities  for  minorities,  and  any 
c.her  benefits  that  would  serve  a  useful 
p.;b!ic  purpose,"  H.  Rept.  No,  96-1069.  p 
13.  Shipper  support  is  only  part  of  a 
schematic  representation  which  can 
evince  a  public  purpose  sufficient  to 
j  jstify  a  grant  of  new  authority.  Other 
e;  idence  can  and  will  be  considered, 
i'.nd  grants  broader  than  existing  shipper 
ri.eds  can  and  will  be  made. 

It  is  well  established  that  the 
Commission  can  grant  authority  based 
on  representative  evidence.  Thus,  a 
grant  of  Statewide  authority  has  never 
needed  support  from  all,  or  even  most, 
municipalities  in  the  State.  All  that  has 
been  required  is  a  representative 
number.  Similarly,  broad  commodity 
descriptions  have  been  granted  based 
on  evidence  of  a  representative  showing 
of  commodities  falling  within  that  broad 
de.«cription.  Our  proposal,  therefore, 
does  not  represent  any  significant 
departure  from  prior  decisional  norms  in 
rriidy  cases. 

C.  Grants  Tantamount  to  Mastur 
I. -'censing. 

The  argument  that  we  are  engaging  in 
niuster  licensing  is  without  merit,  The 
sections  prohibiting  master  licensing,  49 
U.S.C.  10922(b)(3)  and  10923(b)(6).  state 
thiit  we  may  not  make  findings  of  public 
need  based  upon  general  findings 
developed  in  rulemaking  proceedings. 
S.!"ce  we  shall  be  making  findings  of  a 
need  for  service  in  each  application  in 
dccord  with  the  procedures  and 
5t.'.ndards  affirmatively  stated  in  the 
Meter  Carrier  Act  of  1980,  no  master 
(•censing  is  involved, 

D.  The  Common  Carrier  Obligation. 

We  do  not  believe  that  the  common 
Cf.rrier  obligation  present  a  problem.  We 
frankly  admit  that  the  traditional  view 
of  the  common  carrier  obligation  is  in 
some  respects  in  conflict  with  our 
expression  here.  On  the  other  hand,  ue 
do  not  believe  the  Congress  would  have 
charted  this  course  for  us  if  the 
traditional  view  dictated  an  absolute 
and  inflexible  aproach  to  the  issue.  We 
shidl  be  examining  this  question  in  a 
separate  proceeding  where  our  views 
will  be  set  out  more  fully. 


E.  Policy  Statement  as  Opposed  to  a 
Rulemaking. 

This  policy  statement  need  not  be 
renot;csd  ds  a  rulemaking  or  dismissed 
entirely,  as  some  commentors  suggest. 
The  oppor.ents  to  our  proposal  [citing 
such  decisions  as  American  Bus 
Association  v.  United  States,  627  R.2d 
525  (D.C.  Cir.  1980))  are  in  essence 
arguing  ihit  this  policy  statement  leaves 
no  room  for  discretion  in  its  application. 

Ue  r.o'e.  as  a  threshold  matter,  that 
the  court's  concerns  in  the  American 
Bun  .■{jiJciation  case  involved  our 
failure  ;o  offer  interested  persons  an 
opportunity  for  comment  before 
imple.Tienting  our  proposal.  In  the 
ip.sta.'^t  case,  we  gave  full  notice  of  our 
proposal  m  the  Federal  Register, 
received  comments  from  interested 
perscr.s,  and  have  modified  our  proposal 
in  light  of  those  comments. 
Consequently,  even  if  our  proposal  was 
to  be  considered  a  rule  instead  of  a 
policy  statement,  we  have  fully 
complied  with  the  procedural 
requirements  of  5  U.S.C.  553.  Moreover, 
the  court  in  American  Bus  Association 
was  concerned  with  the  retrospective 
application  of  policy  statement  under 
rev.ew.  Our  instant  proposal  is 
prospective  in  nature  only,  and  therefore 
not  subjhect  this  concern  expressed  by 
the  court. 

In  any  event,  what  we  propose  is  not 
mandatory.  If  an  applicant  justifies  the 
use  of  another  reasonably  broad 
description  of  the  authority  needed,  vfe 
will  allow  that  description  to  be  used. 

For  the  reasons  stated  above,  we  will 
also  not  void  authority  granted  since 
July  1.  aS  requested.  Based  upon  the 
evidence  presented  when  reviewed 
under  the  new  statute,  the  grants  have 
been  properly  made. 

F.  Passenger  Applications. 

This  notice  applies  only  to  the 
transportation  of  property.  To  extend  it 
to  regular-route  passenger  applications 
v\  ould  be  unwarranted  for  several 
reasons,  not  the  least  of  which  is  that 
the  new  Act  does  not  appreciably  apply 
to  passenger  cal-riers.  Legislation  in  this 
area  is  in  its  formative  stages.  We  can 
mt.ke  corresponding  changes,  if 
warranted,  utter  it  is  adopted. 

Acceptable  Commodity  Descriptions 

Many  of  the  commodity  descriptions 
we  have  authorized  in  the  past  have 
given  carriers  less  authority  than  they 
needed  'o  perform  a  complete  service 
for  che  public.  Authorizations  of  less 
than  the  total  public  need  can  no  longer 
be  tclerated.  Only  when  carriers  can 
provide  complete  service  to  an  industry, 
area,  or  other  cognizable  part  of  the 


economic  spectrum  do  we  have  the  type 
of  competition  and  efficiency  envisioned 
by  the  National  Transportation  Policy 
|49  U.S.C.  10101(a)(7)]. 

In  our  notice,  we  proposed  that 
applicants  seek  broad  authorities  by 
requesting  commodity  descriptions 
similar  to  the  groupings  of  the  STCC.  In 
light  of  the  comments  filed,  we  are  now 
of  the  view  that  the  STCC  should  not  be 
mandatory.  Instead,  we  shall  permit 
applicants  to  seek  authority 
commensurate  with  their  business 
requirements  as  long  as  the  requested 
authority  is  not  unduly  narrow.  While 
STCC  describes  many  groups  of 
commodities,  it  alone  is  not  enough 
because  it  does  not  necessarily  combine 
groups  of  commodities  in  the  same 
grouping  as  we  may  authorize,  e.g..  bulk 
commodities.  Moreover,  the  STCC 
groupings  do  not  contain  a  fixed, 
exhaustive  list  of  all  commodities  that 
may  be  transported  under  the  various 
types  of  broad  authority  we  intend  to 
grant. 

A  STCC  group  or  any  other  group  will 
not  limit  the  holder  of  authority  to 
transporting  only  those  items  given  on 
any  specific  list  defining  that  group.  Any 
other  description  proposed  will  be 
considered  acceptable  //it  is  as  broad  or 
broader  than  the  STCC  groupings. 

STCC.  or  any  other  group,  does  not 
limit  the  holder  to  transport  only  those 
items  listed  under  a  STCC  generic  group. 
Rather,  the  carrier  shall  also  be  able  to 
transport  all  items  that  logically  can  be 
categorized  as  part  of  the  group  and  any 
other  commodities  that  relate  to  the 
manufacture  or  distribution  of  the 
specific  items.  Again,  this  recognition  of 
implied  authority  as  a  corollary  to  a 
specific  grant  is  hardly  revolutionary. 

What  we  mean  when  we  speak  of  all 
items  that  can  be  categorized  as  part  of 
a  group  is  that  a  carrier,  upon  making  a 
representative  showing  of  items  to  be 
transported,  vvill  be  authorized  to 
transport  any  item  generally  accepted  as 
bei.ng  within  the  ambit  of  the  group.  This 
is  the  concept  we  now  employ  when  we 
determine  the  scope  of  a  carrier's 
authority  which  is  described  in  terms  of 
one  of  the  categories  listed  in 
Descriptions  in  Motor  Carrier 
Certificates.  61  M.C.C,  209  and  766 
(1952),  but  which  is  not  limited 
specifically  to  items  in  the  Descriptions 
case.  In  these  circumstances,  carriers 
are  allowed  to  transport  any  item 
logically  in  the  Descriptions  group, 
regardless  of  whether  it  is  specifically 
listed. 

Related  to  the  manufacture  or 
distribution  of  items  shall  mean  that  a 
carrier  will  be  able  to  move  the  named 
items,  all  materials,  equipment,  and 
supplies  used  in  the  manufacture  or 
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general  commodities  and  carriers  should 
consider  whether  they  wish  to  receive 
general  commodity  authority,  although 
we  plainly  do  not  foreclose  applications 
narrower  than  requests  for  general 


l1 :t..    o„ 


£'.  Summary. 

In  sum.  we  believe  the  use  of  a  limited 
number  of  generic  commodity 
descriptions  will  best  serve  the  purpose 
of  the  new  Act.  The  ones  that  carriers 


it  pertains  to  the  goals  set  forth  above, 
namely  the  inability  of  existing  carriers 
to  provide  needed  service  because  they 
do  not  possess  the  necessary 
authorities. 
The  inability  to  provide  service  as  it 
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distribution  of  the  items  (including 
advertising),  all  return  or  rejected 
shipments,  all  empty  returned 
containers^  and  al!  parts  and  acces-sories 
to  the  items.  In  other  woruF.,  the 
authorization  is  intended  to  let  the 
carrier  transport  items  reasonably 
implied  in  the  grant.  Therefore,  when  we 
authorize  a  carrier  to  trsr.sporl  a  group, 
we  will  authorize  a  cairier  to  transport 
the  commodities  logically  related  to  it  in 
that  group.  Once  a  representative 
showing  of  the  group  is  made,  we  wilt 
consider  a  need  for  the  entire  group 
proven  and  shall  authoiize  a  earner  to 
perform  a  complete  service  A  similar 
approach  has  been  used  by  the 
Commission  in  the  past.  For  example,  no 
specific  authority  to  transport 
accessorial  commodities  and  advertising 
materials  in  conjunction  with  and  at  the 
same  time  as  authorized  commodities  is 
required.  The  authority  to  do  so  was 
implied.  See  Pre-Fab  Transit  Co..  Ext. — 
International  Falls.  112  M.C.C.  6G4.  692- 
94  (1970),  Warren  Transport.  Inc..  E.\t  — 
Lodi.  NJ,  119  M.C.C.  107. 116-17  (1973). 
A  representative  showing  will  be 
deemed  sufficient  to  constitute  a  prima 
facie  case  of  need  for  the  entire  group. 
Such  an  approach,  v.e  believe,  is 
consistent  with  the  overall  sfatulory  and 
regulatory  objections  described  here. 
Carriers  will  be  expected  to  ask  for 
groups  like  those  stated  in  Appendix  A 
whenever  possible  as  these  reflect  our 
determination  of  what  constitutes 
reasonably  broad  descriptions  and  most 
conform  to  the  authorizations  we  will 
make. 

Our  proposal  has  drawn  a  number  of 
comments  with  respect  to  the  specifics 
of  the  STCC  code.  Many  remark  that  we 
should  use  another  set  of  descriptions  in 
our  authorities.  Other  views  are 
expressed  about:  (1)  those  STCC 
categories,  subdivisions,  and  exceptions 
which  should  be  included  or  excluded, 
(2)  how  we  should  deal  with 
unclassified  commodities  and  private 
industry  classifying  them,  and  (3) 
whether  materials,  equipment  and 
supplies  should  be  included  in  each 
group. 

A.  The  Descriptions  To  Be  Used. 

Most  of  the  concerns  over  the 
employment  of  the  STCC  code  are 
rendered  moot  by  our  decision  to  make 
the  code  permissive  rather  than 
mandatory.  We  do,  however,  urge  the 
use  of  the  descriptions  in  Appendix  A 
whenever  possible,  as  it  best  illustrates 
the  generic  forms  of  authority  which  we 
believe  consistent  with  the  statutory 
requirement  that  we  broaden 
unreasonably  narrow  descriptions. 
Other  alternatives  suggested  by  the 
comments — retention  of  certain  existing 


descriptions,  use  of  descriptions  based 
on  the  National  Motor  Freight 
Classification  (NMFC),  the  Descriptions 
case,  the  Standard  Industrial  Code 
(SIC),  or  those  proposed  in  Ex  Parte  No. 
MC-135,  Master  Certificates  and 
Permits — have  merit  (if  modiSed  to 
generic  forms).  These  suggestions, 
although  offering  alternatives  to  the 
STCC  code,  nonetheless  reinforce  our 
view  that  the  shipping  and  trucking 
communities  recognize  the  utility  and 
desirability  of  reasonably  broadening 
commodity  groups  into  an 
understandable,  yet  discrete  list — even 
though  given  commentors  may  disagree 
as  to  the  precise  scope  of  the  list.  While 
we  see  no  need  to  discuss  potential 
alternatives  to  the  STCC  code  in  the 
context  of  this  proceeding,  we  offer  our 
view  on  the  alternatives  presented  ta 
give  the  public  some  guidance 
concerning  commodity  de.if ''p'.ions 
likely  to  be  accepted  in  tht  1  uture. 

We  believe,  in  general,  thai  .N'MFC 
and  SIC  contain  too  many 
classifications,  while  Descriptions  and 
Ex  Parte  No.  MC-135  in  their  present 
form  do  not  cover  the  full  range  of 
commodities  carried,  contain  too  few. 
NMFC.  which  now  provides  thousands 
of  groupings,  would  have  to  be  pared  to 
a  number  and  type  almost  identical  to 
the  STCC  to  achieve  a  useful  purpose. 
SIC.  as  proposed  with  modifications  by 
North  American  Van  Lines,  suffers  from 
this  same  fault.  Even  though  it  is 
organized  in  terms  of  industry  rather 
than  commodity,  there  are  too  many 
categories  which,  when  pared  down, 
will  gi\en  roughly  the  same  number  and 
kind  as  those  under  the  STCC  approach. 
Descriptions  and  Master  Certificates. 
on  the  other  hand,  would  have  to  be 
expanded  to  cover  all  categories  in  a 
fashion  that  is  not  unduly  narrow. 

Thus,  none  of  the  alternatives  appears 
to  be  more  realistic  than  STCC  as 
reflective  of  our  overall  objectives. 

B.  Items  To  Be  Included  or  Excluded 
from  STCC. 

Numberous  comments  ask  us  to 
combine  two  categories  into  one 
category,  subdivide  categories,  exclude 
types  of  traffic  from  categories  or  add 
additional  categories. 

We  need  not  address  these  issues 
since  we  have  decided  to  leave  to 
individual  carriers  the  option  of 
selecting  those  reasonably  broad 
commodity  definitions  which  best  meet 
their  business  needs,  either  immediately 
or  in  the  reasonably  near  future.  In  this 
connection,  we  reject  the  suggestion  of 
those  commentors  who  argue  that  we 
should  preclude  a  carrier  from  seeking 
authority  to  carry  goods  unless  it 
currently  holds  the  proper  equipment. 


The  holding  of  operating  authority  from 
the  Co.mmission  in  a  broad  form  has  the 
salutary  effect  of  making  those 
certificate  holders  potential  entrants 
into  new  markets  once  equipment  is 
obtained  and  there  is  no  regulatorj' 
reason  to  restrict  the  certificate  only  to 
those  specific  commodities  for  which  the 
carrier  currently  possesses  the  requisite 
equipment.  We  will,  instead,  leave  those 
operational  and  marketing 
determinations  to  managerial  discretion. 

For  similar  reasons,  we  see  no  public 
interest  purpose  in  expressly  excluding 
p.irticular  items  from  various  categories. 

We  will  make  one  exception  relating 
to  general  commodities.  Iii  our  notice, 
we  proposed  to  exclude  household 
goods  and  classes  A  and  B  explosives 
from  this  authority.  Household  goods 
were  to  be  excluded  because  of  pending 
legislation  and  classes  A  and  B 
explosives  because  of  safety  reasons. 
We  now  decline  to  except  household 
goods,  but  classes  A  and  B  explosives 
shall  remain  excluded  for  safety 
reasons.  The  Household  Goods 
Transportation  Act  of  1980.  as  finally 
passed,  did  not  set  up  an  exclusive 
licensing  category  for  household  goods. 
Since  there  was  no  other  reason  for  our 
original  proposal  to  exclude  household 
goods  from  general  commodities,  w  e 
will  not  do  so.  As  we  have  stated,  t\pt- 
of  service  is  no  longer  a  vaHd  reason  to 
exclude  a  subcategory  of  goods. 

We  offer  two  observations  with 
regard  to  aggregating  commodity  gro;;ps. 
On  the  one  hand,  some  comments 
suggest  that  we  allow  a  composite  o' 
several  proposed  groups  where  a  new 
field-of-service  description  is  better 
suited  to  the  needs  of  the  industry.  This 
appears  reasonable.  Included  now  as 
groups  w  ill  be  commodities  in  bjlk. 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equipment,  household 
goods,  building  materials,  and  Ale.~  tr 
commodities  [Mercer Extension-O'l 
Field  Commodities.  74  M.C.C.  459 
(1946)].  These  categories  all  deal  with 
specialized  services  for  a  variety  of 
goods  that  would  fall  into  several  STCC 
groups.  Since  the  field-of-service 
terminology  is  consistent  with  the 
generic  view  of  licensing  and  is 
attractive  to  both  carriers  and  shippers, 
we  will  allow  its  use  in  the  instances 
described  above. 

On  the  other  hand,  we  are  urged  by 
some  commentors  to  segregate 
commodities  within  existing  groups. 
Commodities  such  as  mail  and  express 
traffic,  freight  forwarder  traffic,  shipper 
association  traffic,  and  traffic  under  the 
descriptions  of  such  commodities  as  are 
dealt  in  or  used  by  specific  business 
concerns  are  all  within  the  category  of 
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a  policy  matter,  we  should  not  authorize 
counties,  because  they  are  not  integral 
economic  units  like  cities.  Finally,  there 
is  belief  that  the  term  county  is  too 
inexact,  because  places  can  better  be 

HpsrrihpH  hv  rifv  n;^r^p<;  anri  nnt  all 


remedy.  As  stated  there,  counties  mean 
a  county  in  a  State,  a  judical  district  in 
Alaska,  a  parish  in  Louisiana,  a  city, 
town  or  village  in  any  State  which  is  not 
administratively  part  of  a  county.  New 
York.  NY.  Washin2ton,  DC.  and  iheir 


regulations  and  insurance.  On  the  other 
hand,  the  Contract  Carriers  Conference 
believes  that  this  particular  territorial 
authorization  is  exactly  what  contract 
carriers  need  to  render  complete  service 
We  are  inclined  to  arsee  with  the 
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general  commodities  and  carriers  should 
consider  whether  they  wish  to  receive 
general  commodity  authority,  although 
we  plainly  do  not  foreclose  applications 
narrower  than  requests  for  general 
commodity  authority.  Secret  and 
sensitive  materials  will  be  deemed  as 
subsumed  in  ordnance  and  accessories 
for  our  purposes.  Drugs  and  alcohol,  as 
requested  by  Nelson  and  Harding,  are 
chemicals  and  food  products 
respectively  and  they  should  be  so 
applied  for. 

C.  Addition  or  Reduction  of  Items. 

Many  commentors  suggest  we  have 
special  petition  proceedings  to 
determine  in  which  group  a  new 
commodity  belongs.  However,  we  shall 
deal  with  unclassified  items  as  we 
always  have.  New  items  may  be 
transported  under  any  logical  generic 
category  until  there  is  a  formal 
determination  to  the  contrary.  Our  use 
of  generic  terms  does  not  limit  licenses 
specifically  to  the  articles  in  the  STCC 
listing,  but  includes  anything  logically 
within  the  ambit  or  the  broad  wording. 
This  also  means  nongovernmental 
authorities  do  not  control  our  lists, 
although  their  decisions  will  be  given 
great  weight  in  any  determination  we 
are  called  upon  to  make  about  the 
proper  classification  of  an  item. 

D.  Materials,  Equipment  and  Supplies. 

Congress,  in  mandating  that  we 
encourage  competition  and  efficiency, 
intended  that  weauathorize  carriers  to 
perform  complete  services  for  shippers. 
We  cannot  grant  less  than  authority  for 
total  service  and  remain  within  the 
statutory  bounds. 

Part  of  the  complete  services  is  the 
ability  to  transport  those  items  needed 
to  produce  the  principal  goods. 
Requiring  proof  of  the  movement  of 
these  goods  would  obviously  serve  no 
purpose,  because  authority  to  transport 
them  will  be  granted  whether  or  not 
there  is  proof  of  their  movement.  We 
will  therefore  as  a  rule  not  require  proof 
to  authorize  their  movements  as  an 
adjunct  to  the  principal  commodities. 

We  note  in  this  regard  that  the 
Commission  has  traditionally  granted 
return  authority  for  these  commodities 
as  a  matter  of  course.  Requests  for 
materials,  equipment,  and  supplies  on 
return  were  rarely,  if  ever,  protested. 
Thus,  a  stricter  view  as  advocated  by 
the  commentors  would  serve  no  useful 
regulatory  purpose.  Moreover,  in  light  of 
the  Congressional  policies  evinced  in  49 
U.S.C.  10922(h)(l)(B)(iii),  requiring  that 
round-trip  authority  be  provided, 
adoption  of  the  commentors'  stricter 
views  are  not  warranted. 


£'.  Su.nirriary. 

In  sum,  we  believe  the  use  of  a  limited 
number  of  generic  commodity 
descriptions  will  best  serve  the  purpose 
of  the  new  Act.  The  ones  that  carriers 
ordinarily  should  apply  for  are  listed  in 
Appendix  A.  All  others  are  discouraged, 
and  deviations  will  require  some 
justification.  Alternative  descriptions 
must  be  framed  in  broad,  generic  terms. 

Territorial  Descriptions 

The  Act  introduces  new 
considerations  in  our  determination  of 
route  and  territorial  descriptions  in 
motor  carrier  authorities.  As  we 
considered  in  broadening  commodity 
descriptions,  we  must  consider  the 
productive  use  of  equipment  (including 
fuel  efficiency],  the  salutary  effects  of 
competition  and  potential  competition, 
service  to  small  communities,  the 
promotion  of  intermodal  transportation 
and  the  ability  of  carriers  to  meet 
changing  market  demands  in 
considering  geographic  descriptions  [49 
U.S.C.  10101(a)(7)].  Furthermore,  as 
previously  explained,  we  must  in  the 
future  grant  authority  free  of  gateway 
restrictions  and  narrow  terriorial 
limitations.  See  49  U.S.C.  10922(b). 

In  our  notice,  we  proposed  to 
implement  these  goals  by  using  broad 
terms  in  route  and  territorial  grants. 
While  many  commentors  agree  that  we 
should  issue  broad  authorities,  a  number 
question  if  there  will  be  sufficient  public 
support  in  most  applications  to  warrant 
a  grant  of  authority  under  traditional 
Commission  or  judicial  decisions.  The 
decisional  standards  for  Commission 
action  have  been  substantially  changed 
by  the  Motor  Carrier  Act  of  1980  and  we 
believe  that  the  critical  underpinnings  of 
the  new  law  support  our  modest 
expansions  of  the  geographic 
descriptions  in  most  cases.  We  confirm 
their  use  and  request  that  applicants, 
whenever  possible,  frame  all  future 
grants  in  these  terms. 

A.  Common-Carrier,  Irregular-Route 
Service. 

We  proposed  three  modifications  to 
common-carrier,  irregular-route 
authority  to  grant  broader  territories. 
They  are  use  of  two-way 
authorizations,'  service  areas  no  smaller 
in  size  thancountywide,  and  receipt  of 
authority  to  serve  points  in  Alaska  and 
Hawaii  as  part  of  an  authorization  to 
serve  points  in  the  United  States.  These 
changes  should  help  eliminate  the  basic 
problem  with  irregular-route  service  as 


'  Granis  are  lo  be  framed  radically,  i.e..  between 
poinis  in  ■  "  '.  on  the  one  hand.  and.  on  the  other, 
points  in  ■  '  'or  nnnradically.  i.e..  between  points 
in  ■   ■   V 


it  pertains  to  the  goals  set  forth  above, 
namely  the  inability  of  existing  carriers 
to  provide  needed  service  because  they 
do  not  possess  the  necessary 
authorities. 

The  inability  to  provide  service  as  it 
pertains  to  two-way  authority  manifests 
itself  as  an  inability  to  return  from  the 
destination  area  with  a  load  in  spite  of 
available  traffic.  The  Act,  in  Section  6. 
recognizes  this  as  a  problem  with 
existing  authorities  and  directs  that 
existing  carriers  be  given  two-way 
authorities  to  curtail  this  problem.  We 
believe  future  grantees  are  in  no  less  of 
a  need  for  two-way  authorities  and  that 
the  bilateral  imperative  is  equally  valid 
for  new  entrants. 

Commentors  argue  that  we  cannot 
grant  such  authorities  automatically 
because  carriers  must  still  show  public 
need  for  return  service.  We  believe  we 
can  make  such  authorizations  without 
specific  evidence  in  this  regard.  We 
must  as  a  rule  authorize  carriers  to 
perform  a  complete  service.  With 
respect  to  specific  commodity  groups, 
this  means  granting  the  ability  to  carry 
all  items  needed  in  the  goods' 
manufacture  or  distribution,  as  well  as 
the  goods  themselves.  The  items  needed 
in  the  manufacture  or  distribution 
(principally  materials,  equipment  and 
supplies)  are  generally  moving  to  the 
production  facilities,  for  that  is  where 
they  will  be  used.  Congress  recognized 
this  in  the  part  of  Section  6  dealing  with 
two-way  authority.  We  interpret  the 
legislation  as  intending  that  carriers  get 
two-way  authority  not  only  for  the 
identical  items  but  also  for  material, 
equipment,  and  supplies.  Thus,  evidence 
of  a  public  need  for  return  service,  while 
useful,  is  not  necessary.  The  useful 
public  purpose  is  inherent  in  the 
evidence  for  outbound  movements. 

Counlywide  minima  are  but  a  minor 
incursion  but  do  begin  to  attack  the 
problem  of  carriers  having  an 
insufficient  service  base.  Carriers  often 
cannot  serve  other  consignors  or 
consignees  in  the  general  area  of 
existing  customers  because  their 
authority  is  limited  to  plantsites  or  very 
narrowly  defined  places.  Discouraging 
minute  limitations  on  the  area  an 
irregular-route  carrier  can  serve  should 
cure  this  problem. 

Comments  about  countywide  service 
minima  fall  into  four  general  groups. 
Many  remark  that  typically  there  will  be 
insufficient  express  support  for 
authorizing  an  entire  county,  especially 
when  support  is  limited  to  one  shipper. 
Others  state,  with  some  justification, 
that  authorizing  counties  will  limit  the 
authority  carriers  would  otherwise 
receive  through  grants  of  commercial 
zones.  The  third  group  believes  that,  as 


86804 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31,  1980  /  Notices 


acceptable  in  the  Act  (as  discussed  in 
other  sections  of  this  decision). 
The  prior  notice  details  how 
restrictions  like  those  relating  to 
facilities,  interlining,  equipment,  and 


.J:«: :l:i„>~ 


related  restrictions  claim  they  are 
needed  to  define  service  that  cannot 
otherwise  be  defined. 

Once  again  we  find  none  of  these 
reasons  persuasive  in  light  of  the 

Mfitinnal  Tran<jnnrta tinn  Pnlir.V  to 


the  existence  of  indirect  routes, 
recognized  and  approved  of  the  existing 
abilities  of  motor  carriers  of  property  to 
tack.  These  abilities  are  described  in 
detail  in  Ex  Parte  No.  MC-142,  supra,  at 
17R. 
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a  policy  matter,  we  should  not  authorize 
counties,  because  they  are  not  integral 
economic  units  like  cities.  Finally,  there 
is  belief  that  the  term  county  is  too 
inexact,  because  places  cHn  better  be 
described  by  city  names  and  not  all 
areas  to  be  served  are  described  as 
counties. 

The  sufficiency  of  evidence  in  support 
of  authority  for  an  entire  county  is.  we 
believe,  largely  a  residue  from 
Commission  and  court  decisions  before 
the  Motor  Carrier  Act  of  1980.  As 
discussed  in  more  detail  in  our 
unanimous  decision  in  Art  Pope 
Transfer.  Inc.,  Ext.-Commod..  in  End- 
Dump  Vehicles,  132  M.C.C.  84  (1980). 
Congress  has  substantially  altered  the 
decisional  standards  in  motor  carrier 
licensing  cases.  While  we  do  not  purport 
to  predict  here  whai  evidence  would  be 
sufficient  in  any  given  case  to  support  a 
grant  of  new  authority,  we  believe  that 
the  statutory  directive  to  expand 
unreasonably  narrow  geographic 
descriptions,  coupled  with  the  new 
emphasis  on  competition  and  efficiency. 
should,  by  themselves,  be  sufficient  to 
justify  the  grant  of  countywide  authority 
in  the  absence  of  a  showing  to  the 
contrary  in  a  given  case. 

The  commercial  zone  problem  raised 
in  the  comments  can  be  resolved  by 
having  an  applicant  seek  authority  to 
serve  a  city  if  that  city's  commercial 
zone  is  territorially  larger  than  all  points 
in  the  county  in  which  the  city  is 
located.  Thus  in  these  circumstances  the 
city  and  its  commercial  zone  would  be 
the  territorial  minima  (e.g..  Chicago.  IL. 
rather  then  Cook  County.  IL). 

We  appreciate  that  a  county  is  not 
necessarily  an  integral  economic  unit, 
i.e..  a  community.  Since  the  countywide 
description  is  merely  a  minimum,  the 
issue  is  the  smallest  unit  which  will  be 
consonant  with  statutory  policy.  We 
believe  most  often  this  will  be  the 
county.  We  are  not  wholly  inflexible  on 
this  point,  however,  and  will  accept  an 
alternative  geographic  imit — such  as  a 
large  city  which  is  included  physically 
within  a  county — if  parties  CHn  show 
this  would  be  justified  and  no!  inimicid 
to  Congressional  policy. 

Lastly,  the  problems  of  name 
recognition  and  cour.t\  descriptions  are 
not  deterrents  to  our  proposal.  .\!ost 
points  recognizable  by  name  are  large 
enough  to  come  within  the  commercial 
zone  option.  In  any  event,  we  e.xpect 
applicants  to  seek  atith(jrity  much  moie 
extensive  than  the  minimum  Gr.-ints  for 
entire  States  would  lend  lo  obviate 
recognition  problems. 

The  county  description  problem  .i.nsos 
in  very  few  situations  and  the  i vile 
proposed  in  Ex  Parte  .\'o.  MC-142  (Sub- 
No.  1).  supra,  offers  an  appropriiite 


remedy.  As  stated  there,  counties  mean 
a  county  in  a  State,  a  judical  district  in 
Alaska,  a  parish  in  Louisiana,  a  city, 
town  or  village  in  any  State  which  is  not 
administratively  part  of  a  county.  New 
York.  NY,  Washington.  DC.  and  iheir 
commercial  zones. 

Transportation  to  Alaska  and  Hawaii 
is  authorized  to  encourage  service  to 
these  points,  especially  by  intermodal 
arrangements.  The  Sea-Land  companies 
oppose  the  proposal  on  the  basis  of  the 
difficulty  in  serving  points  in  Alaska. 
This  is  not  a  reason  for  denying  service 
to  these  points.  Rather,  we  shall  leave 
the  decision  to  applicants  and  the 
marketplace.  W'here  appltc-^nts  justify  a 
need  for  service  in  the  entirL-  United 
States,  it  will  include  service  lo  points  in 
Alaska  and  Hawaii. 

B.  Common-Carrier.  Regulor-Roule 
Service. 

Service  over  regular  routes  under  our 
proposal  is  to  be  two-way.  with 
authorization  to  all  intermediate  poinis 
and  those  off-route  points  specifically 
sought  by  applicants.  Authorizations 
styled  in  this  manner  will  provide  for 
the  productive  use  of  equipment  and 
service  to  small  communities,  two  of  the 
major  goals  of  the  Act. 

Comments  on  these  features  of  our 
proposal  again  question  whether  we  can 
grant  two-way  authority  without  proof 
and  also  question  whether  prohibition  of 
all  intermediate  point  restrictions  will 
lead  to  circuitous  routes  lo  a\o;d  serving 
an  unprofitable  point. 

Two-way  authority,  in  our  belief,  goes 
lo  the  very  core  of  regular-route  service 
which  almost  always  is  for  general 
commodities.  It  is  rare  that  a  shipper  or 
community  would  not  have  both 
inbound  and  outbound  service  needs. 
Our  view  here  is  analogous  to  the  policy 
for  irregular-route  carriers,  w  here  every 
grant  should  include  authority  to  ship 
the  materials,  equipment,  and  supplies 
needed  to  produce  the  items.  Moreover, 
it  is  supported  by  Section  6  of  the  new 
.'\cl.  as  previously  stated. 

We  doubt  that  carriers  will  apply  for 
irregularly  shaped  regular-route 
authorities  lo  avoid  serving  some 
intermediate  points.  The  Act  gives 
cairiers  the  ability  to  price  their  servires 
at  profitable  levels  so  service  to  all 
points  on  a  route  should  be  desirable. 
Finally,  service  volume  can  the  t.iilored 
lo  poinis  where  there  is  little  t,-affic. 

C.  Contract  Carriage. 

Many  commentors  argue  that  \\e 
cannot  automatically  authorize  service 
between  points  in  the  United  States  to 
contract  carriers  because  there  will  be 
no  support  for  such  grants  and  since 
there  will  be  problems  with  Stale 


regulations  and  insurance.  On  the  other 
hand,  the  Contract  Carriers  Conference 
believes  thai  this  particular  territorial 
authorization  is  exactly  what  contract 
carriers  need  to  render  complete  service 

We  are  inclined  to  argee  with  the 
Contract  Carrier  Conference,  and  further 
believe  that  the  Commission  by  law 
cannot  limit  the  territorial  scope  of 
contract-carrier  operations  (49  U.S.C 
10923(d)(1)].  W'e  do  not  intend  to 
examine  the  territorial  scope  of  a 
contract  carrier's  proposed  operation 
Any  review  of  applicants'  evidence  in 
these  applications  must  be  limited  to 
whether  there  is  a  need  for  sen  ice  at 
all,  not  how  extensive  that  need  is 

Unacceptable  Restrictions 

Restrictions  have  been  a  pari  oi  motor 
carrier  law  since  its  inception  in  1935. 
They  have  been  imposed  either  lo 
reflect  accurately  the  service  to  be 
provided  when  there  is  no  other  means 
by  which  to  describe  the  service  or  to 
protect  the  interest  of  protestants.  In  the 
latter  connection,  they  have  also  been 
used  over  time  to  eliminate  opposition 
by  preventing  authorization  of 
competing  services.  See  Fox-S.nythe 
Transp.  Co.  Extension^Dklabomo.  106 
M.C.C.  1  (1967). 

No  matter  what  reason  is  given  for 
imposing  restrictions,  it  cannot  be 
denied  that  restrictions  create  burdens 
on  interstate  commerce.  Our  task  has 
been  to  make  sure  that  these  burdens  do 
not  outweigh  the  benefits  otherwise 
expected  to  flow  from  authorizations  of 
service.  We  have  made  numerous 
expressions  on  restrictions  to  delineate 
those  which  are  nothing  but  burdens. 
See  Fox-Smythe.  supra.  Yet.  there  are 
many  restrictions  still  being  used  which 
for  one  reason  or  another  create  wholh 
unwarranted  burdens  on  commerce. 

Congress  in  the  Act  has  clearly 
instructed  us  to  eliminate  restrictions 
which  needlessly  burden  interstate 
commerce.  Carriers  now  must  be 
authorized  to  make  the  most  products  e 
use  of  equipment  and  energy  resources 
while  meeting  the  diverse  demands  of 
the  shipping  public  [49  U.S.C. 
10101(a)(7)].  Carriers  with  existing 
authority  may  obtain  this  service  goal 
by  expanding  their  authority  beyond 
narrow  territorial  and  commodity 
descriptions  and  unreasonable 
restrictions,  including  those  which  are 
wasteful  of  fuel,  inefficient,  or  contrary 
to  public  interest  [49  U.S.C.  10922(h)]. " 
We  believe  future  grants  should  be 
equally  as  broad  and  as  unencumbered 
as  those  which  are  lo  be  cleansed 
through  the  restrictions  removal 
programs.  Therefore,  we  intend 
generally  to  disallow  all  restricfiofis 
except  those  implicitly  or  expressly 
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contract  carrier,  49  U.S.C,  10923(b)(5)(A); 
and  (7)  brokers  of  property,  49  U.S.C. 
10924(b).  We  here  confirm  use  of  our 
proposed  descriptions  for  these 
authorities  with  some  minor  changes. 


industry  to  ameliorate  any  problems 
brought  to  our  attention. 

B.  The  Descriptions  in  Specific. 

Comments  about  specific  descriptions 


We  indicated  general  commodities  is 
the  proper  description,  because 
railroads  typically  handle  all  types  of 
freight.  Where  lesser  authority  is 
appropriate  we  will  entertain  more 
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acceptable  in  the  Act  (as  discussed  in 
other  sections  of  this  decision). 

The  prior  notice  details  how 
restrictions  like  those  relating  to 
facilities,  interlining,  equipment,  and 
commodities  militate  against  the 
purposes  of  the  Act  and  therefore 
cannot  be  tolerated  in  the  future.  The 
comments  on  this  subject  confirm  our 
original  judgment.  Those  arguing  for 
retention  of  the  traditional  types  of 
restrictions  claim  that  they  are  needed 
to  prevent  needless  protests,  that  they 
delineate  types  of  service  and  service 
a.''eas,  and  that  they  are  allowred  by  the 
Act  since  only  unreasonable  restrictions 
are  to  be  prohibited. 

We  do  not  believe  that  restrictions  are 
likely  to  affect  protests  under  our 
current  application  process.  The 
evidence  filed  with  the  application  is  the 
totality  of  an  applicants  case.  Once  a 
decision-notice  is  published  in  the 
Federal  Register  (prerequisite  for 
protests),  applicant  will  ordinarily 
receive  the  authority  unless  the 
protestants  can  show  fitness  problems 
or  that  the  grant  would  be  inconsistent 
with  public  convenience  and  necessity. 
Protestants  have  a  difficult  burden  to 
bear,  whereas  applicant  has  already 
done  all  that  is  expected  of  it,  although 
it  may  file  a  reply  statement. 
Consequently,  restrictions  would  save 
applicants  little  or  no  costs.  The  time 
diffcTential  between  opposed  and 
unopposed  cases  is  also  essentially 
inconsequential,  given  that  all  our 
decisions  must  be  issued  within  strict 
limits.  Totally  unopposed  applications 
are  being  decided  in  about  90  days 
while  opposed  applications  are  being 
decided  in  under  180  days.  In  sum,  wv 
see  no  real  benefits  to  applicants  by 
allowing  restrictions  and  a  large  public 
benefit  from  not  doing  so. 

Those  stating  that  rcslr'':i;ons 
properly  delineate  services  or  servii.e 
areas  give  a  host  of  reasons.  The 
American  Trucking  Associations 
believes  this  furthers  economies  .inci 
efficiencies  because  carriers  can  confine 
their  service  to  the  type  they  wish  to 
perform.  Others  follow  this  ;irg'jmen!  by 
claiming  that  size  and  weight, 
automobile  services,  and  bulk  services 
all  require  special  equipment  tiiat  most 
carriers  do  not  operate  and  should  not 
have  authority  to  operate  since  they 
cannot  do  so  efficiently.  In  addition, 
proponents  of  bulk  restrictions  chiini 
that  many  operators  do  not  have 
cleaning  facilities  for  bulk  equipment,  do 
not  know  the  safety  regulations  for 
hazardous  bulk  items,  and  cannot  meet 
the  special  insurance  limits  for  the 
handling  of  hazardous  materials.  Lastly, 
proponents  of  plantsite,  interline  and 


related  restrictions  claim  they  are 
needed  to  define  service  that  cannot 
otherwise  be  defined. 

Once  again  we  find  none  of  these 
reasons  persuasive  in  light  of  the 
National  Transportation  Policy  to 
encourage  competition.  In  the  first  place, 
the  opposing  arguments  are  based  in 
part  on  the  assumption  that  new  carriers 
should  not  compete  with  existing 
services.  The  statute,  however,  assumes 
that  overall  transportation  economies 
and  efficiencies  are  obtained  by 
encouraging  competition.  While  it  is  true 
that  every  carrier  does  not  operate 
every  type  of  equipment  all  of  the  time, 
nothing  is  gained  by  limiting  authorities 
merely  because  the  applicant  does  not 
already  have  the  special  equipment.  To 
do  so  would  only  tend  to  entrench  the 
status  quo  contrary  to  the  new  Act. 
Secondly,  the  arguments  assume  that 
carriers  will  be  required  in  the  future  to 
perform  service  to  the  full  extent 
authorized  in  their  certificates. 

The  Commission  will  consider  the 
scope  of  the  common  carrier  obligation. 
Full  explanation  of  our  ideas  concerning 
the  common  carrier  obligation  will  be 
presented  in  a  future  proceeding,  along 
with  an  opportunity  for  the  public  to 
participate  fully  in  the  development  of 
the  final  approach  to  the  topic. 

Also,  nothing  is  gained  by  limiting 
service  because  of  the  special  demands 
of  bulk  service.  These  demands  are  ones 
that  can  be  mastered  by  others;  thus, 
limiting  authority  because  of  them  is 
unnecessary.  Lastly,  since  territories  can 
be  framed  without  plantsite,  interline,  or 
similar  restrictive  language,  the  only 
jjiirpose  in  continuing  to  use  such 
language  is  to  limit  competition.  This,  of 
course,  cannot  continue. 

Those  arguing  that  we  cannot 
foreclose  restrictions  aver  that  the  Act 
only  gives  us  the  ability  to  eliminate 
obviously  unreasonable  re.'jlrictions 
fiom  existing  authority.  As  we  have 
discussed  throughout  this  staii-ment,  v.  t' 
do  not  view  the  Act  in  such  narrow 
terms.  We  have  the  ability  to  specify 
what  Icinguage  is  used  in  future  grants 
as  well  as  existing  grants,  and  this 
ability  includes  prohibiting  restrictive 
language. 

Finally,  we  must  discuss  the  future 
imposition  of  tacking  restrictions  on 
carriers'  authorities.  We  beheve  that 
Cunj^jrcss  enactmePit  of  Section  6  of  the 
Ac!  I;:id  the  effect  of  precluding  the 
future  granting  of  authorities  wheie 
gateways  or  circuitous  routes  would 
have  to  be  observed.  Clearly,  Congress 
did  nut  intend  that  we  continue  to  grant 
authorities  with  defects  similar  to  those 
to  be  removed.  We  also  believe  that  it  is 
reasonable  to  infer  that  Congress,  in  not 
addressing  capability  to  tack  but  merely 


the  existence  of  indirect  routes, 
recognized  and  approved  of  the  existing 
abilities  of  motor  carriers  of  property  to 
tack.  These  abilities  are  described  in 
detail  in  Ex  Parte  No.  MC-142,  supra,  at 
176. 

That  being  the  case,  it  is  incumbent 
upon  us  to  decide  what  is  the  proper 
mechanism  for  motor  carriers  of 
property  who  wish  to  combine  a 
proposed  operation  with  an  existing 
operation  to  provide  a  direct  service. 

Irregular-  to  irregular-route  tacking 
has  been  largely  abolished.  As  is 
explained  in  the  final  rules  in  Ex  Parte 
No.  55  (Sub-No.  43).  Rules  Governing 
Application  For  Operating  Authority, 
the  proper,  and  more  simple  method,  is 
for  the  applicant  to  request  direct 
service  in  its  application.  So-called 
"gateway  elimination"  applications 
involving  irregular-  to  irregular-route 
authority  are  forbidden  in  the  future. 
However,  this  does  not  in  any  way  alter 
the  irregular-route  applicant's  ability  to 
seek  direct  authority  which  would 
accomplish  the  same  thing.  We  see  this 
as  more  a  change  in  form  than  in 
substance.  The  public  will  benefit, 
however,  since  many  of  the  inherent 
complexities  of  gateway  elimination 
proceedings  will  be  avoided. 

Regular-  to  irregular-route  tacking 
(and  vice  versa),  with  resultant  direct 
service  being  permissible,  will  continue 
to  be  allowed.  The  Commission  will  not 
entertain  restrictions  against  tacking 
those  combinations  of  authorities.  The 
final  rules  in  Ex  Parte  No.  55  (Sub-No. 
43)  indicate  the  proper  caption 
summaries  for  those  applications; 
irregular-route  applicants  have  to 
indicate  in  their  caption  summaries  the 
fact  that  they  hold  regular-route 
authority  with  which  a  direct  service 
may  be  provided. 

Fitness  Only  Applications 

In  our  last  report,  we  proposed 
individual  descriptions  for  the  seven 
different  authorities  to  be  granted  upon 
a  showing  of  applicant's  fitness.  The 
seven  authorities  are  (1)  transportation 
to  a  community  not  regularly  served  by 
a  carrier,  49  U.S.C.  10922(b)(4)(A);  (2) 
transportation  as  a  substitute  for 
abandoned  rail  service,  49  U.S.C. 
10922(b)(4)(B);  (3)  transportation  for  the 
United  States  Government.  49  U.S.C. 
10922(b)(4)(C);  (4)  transportation  of 
shipments  weighing  100  pounds  or  less 
when  no  shipment  in  the  vehicle 
exceeds  TOO  pounds,  49  U.S.C. 
10922(b)(4)(D);  (5)  transportation  by  an 
owner  operator  of  food  and  related 
products  when  acting  as  a  com 'nun 
carrier,  49  U.S.C.  10922(b)(4)(E);  M 
transportation  by  an  owner  operator  of 
the  same  products  when  acting  as  a 
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for  household  goods  to  the  first  proviso), 
misconstrues  the  meaning  of  household 
goods.  The  definition  of  household 
goods,  now  codified  by  the  Household 
Goods  TransDortation  Act  of  1980  at  49 


contraband  even  if  the  carrier  holds 
other  authority  under  which  they  may 
be  moved.  We  must  agree  that 
interpretative  difficulties  can  best  be 
overcome  by  using  the  statutory 


United  States,  under  continuing  contract(s) 
with  [company) of  (domicile] 


7.  Brokers  of  Property  Moving  in 
Motor  Carriage. 
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contract  carrier,  49  U.S.C,  10923(b)(5)(A): 
and  (7)  brokers  of  property,  49  U.S.C. 
10924(b).  We  here  confirm  use  of  our 
proposed  descriptions  for  these 
authorities  with  some  minor  changes. 
We  shall  estabhsh  a  new  description  for 
pack-and-crate  authority  which  also  is 
subject  to  fitness-only  licensing  by  the 
Household  Goods  Transportation  Act  of 
1980.  See  49  U.S.C.  10922(b)(9). 

A.  The  Descriptions  in  General. 

We  have  received  several  comments 
that  argue  granting  these  authorities  to 
points  in  the  United  States  is  broader 
than  necessary.  Authority  not  limited  in 
territory,  it  is  argued,  is  beyond  the 
scope  of  the  service  to  be  provided  by 
most  applicants  and  will  subject 
applicants  to  violation  of  the  common 
carrier  obligation.  It  will  also  create 
problems  in  obtaining  insurance  and 
complying  with  the  requirement  of  a 
registered  agent  for  service  of  process  in 
each  State. 

We  do  not  believe  that  excessive 
authority  will  be  granted.  Since  these 
applications  are  based  only  on 
applicants'  fitness,  willingness,  and 
ability  to  serve  the  public,  not  on  a 
showing  of  public  need  for  the  service, 
limiting  the  territorial  scope  »f  the 
authority  to  protect  competitors  is  a 
moot  issue.  Congress,  in  adopting 
specified  "fitness"  categories,  has 
determined  that  the  Commission  shall 
have  no  economic  regulatory  control 
over  this  traffic.  The  only  issue  that 
remains  for  consideration  is  whether  the 
carrier  is  fit,  willing  and  able  to  perform 
the  service,  as  set  forth  in  the  statutory 
definition.  The  only  purpose  in  framing 
grants  at  all  is  where  this  is  required  to 
conform  the  authorized  operation  to  the 
scope  of  the  statutory  definition.  Thus, 
for  example,  the  service  authorized  to  a 
community  not  regularly  served  must  be 
defined  in  terms  of  a  community.  Once 
having  determined  the  proper  extent  of 
vv'hat  a  "community"  is,  we  must  end  our 
attempt  to  describe  further  the  terms  of 
the  service,  since  we  are  to  have  no  role 
in  assessing  the  economic  impact  of  the 
authorized  operation. 

Lastly,  we  find  no  difficulty  with 
insurance  or  registered  agents.  The 
comments  argue  that  the  costs  of  these 
items  to  a  carrier  with  nationwide 
authority  are  so  high  that  they  will  deter 
potential  entrants  from  even  seeking  this 
authority  in  the  first  place.  There  is  no 
evidence  to  support  such  a  conclusion, 
and  we  see  no  reason  to  limit  authority 
because  of  these  theoretical  problems.  If 
however,  experience  shows  that 
insurance  and  the  designation  of  agents 
is  a  problem  for  the  small  specialized 
carrier  we  will  of  course,  work  with  the 


industry  to  ameliorate  any  problems 
brought  to  our  attention. 

B.  The  Descriptions  in  Specific. 

Comments  about  specific  descriptions 
tend  to  address  difficulties  with  either 
the  scope  of  the  authority  underlying  the 
description  or  the  language  we  use  in 
the  description.  The  remarks  will  be 
summarized  in  our  discussion  of  each 
topic. 

1.  Transportation  to  Any  Community 
Not  Regularly  Served  by  a  Motor 
Carrier. 

This  authority  is  designed  to 
encourage  service  to  communities  with  a 
chronic  lack  of  supply.  The  Department 
of  Justice  (DOJ)  remarks  that  we  should 
not  require  a  carrier  to  show  that  no 
service  is  ever  available  to  such  a 
community  prior  to  granting  this  type  of 
authority.  We  agree  with  DOJ  that  the 
terms  "not  regularly  ser\'ed  by  a  motor 
common  carrier  of  property"  does  not 
mean  a  community  must  have  a  total 
lack  of  service;  rather,  it  means  the 
community  must  have  something  less 
than  adequate  service  from  common 
carriers  for  its  particular  transportation 
needs.  An  example  would  be  bulk 
-service  is  not  regularly  available  when 
there  are  bulk  items  regularly  to  be 
moved.  However,  the  statute  does 
indicate  that  unmet  demand  must  be  a 
recurring  problem.  Problems  that  create 
emergencies  should  be  handled  by 
obtaining  emergency  temporary 
authority;  problems  that  recur  should  be 
handled  by  obtaining  permanent 
authority.  Infrequent  problems  should  be 
handled  by  obtaining  temporary 
authority. 

The  description  to  be  used  for  this 
authority  shall  be  the  following: 

To  operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce 
over  irregular  routes,  transporting 

(coiiniodity  group) between  (the 

specified  community(s)), on  the  one 

hand,  an^,  on  the  other,  points  in  the  United 
Slates. 

2.  Transportation  Service  as  a  Direct 
Substitute  for  A  bandoned  Rail  Service. 

1  his  authority  is  issued  as  a  direct 
substitute  for  rail  service  if  an 
abandonment  results  in  a  community 
not  having  any  rail  service  and  if  the 
application  is  filed  within  120  days  after 
we  have  approved  the  abandonment. 
The  questions  raised  by  commentors  are 
whether  authority  under  this  section 
must  always  be  for  general 
commodities,  whether  the  term 
"community"  is  synonymous  with 
county  (the  minimum  area  we  intend  to 
authorize  in  other  common  carrier 
applications),  and  when  does 
abandonment  for  purposes  of  this 
section  occur, 


We  indicated  general  commodities  is 
the  proper  description,  because 
railroads  typically  handle  all  types  of 
freight.  Where  lesser  authority  is 
appropriate  we  will  entertain  more 
limited  applications.  However,  these 
situations  should  be  rare. 

The  term  community  here,  as  well  as 
in  the  previous  section,  is  an  exception 
to  our  county  rule  because  of  the 
statutory  terminology.  A  carrier  may 
apply  for  smaller  sized  areas  where  the 
evidence  would  support  only  that. 

Abandonment  for  purposes  of  this 
section  occurs  when  two  things  happen. 
First,  all  rail  service  to  the  community  is 
eliminated  by  the  abandonment  in  issue. 
Second,  either  the  certificate  of 
abandonment  is  issued  by  us  or  another 
pronouncement  by  us  states 
abandonment  has  occurred.  Carriers 
thereafter  have  120  days  from  the  date 
of  issuance  of  either  the  pronouncement 
to  file  for  this  authority. 

Applications  for  this  authority  shall  read  as 
follows:  To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes,  transporting 

general  commodities  between ,  on 

the  one  hand.  and.  on  (the  abandoned 
community(s})  the  other,  points  in  the  United 
States. 

3.  Transportation  for  the  United 
States  Government. 

The  Act  largely  codifies  the  rules  we 
adopted  in  Transportation  of 
Government  Traffic.  131  M.C.C,  835 
(1980).  The  Department  of  Defense 
(DOD)  therefore  believes  the  description 
for  government  traffic  should  be  the  one 
established  in  those  rules.  The  General 
Services  Administration  (GSA)  further 
claims  that  the  household  goods 
exclusion  should  only  run  to  so  called 
"first  proviso'  traffic  [as  defined  by  the 
Commission  at  49  CFR  1056.1(a)(1)], 
since  "second"  and  "third  proviso" 
traffic  (49  CFR  1056.1(a)(2)  and  (3)) 
represent  normal  commercial  freight. 
GSA  also  urges  that  hazardous 
materials  should  be  defined  as  in 
Government  Traffic,  supra. 

We  agree  with  DOD  that  the 
description  use  in  Government  Traffic, 
supra,  is  generally  appropriate,  but  there 
must  be  certain  modifications.  The 
description,  slightly  modified  to  comport 
with  the  terms  of  the  Motor  Carrier  and 
Household  Goods  Acts,  is  set  forth  at 
the  end  of  this  subsection.  However,  we 
cannot  agree  that  the  definitions 
proposed  by  GSA  for  used  household 
goods  and  hazardous  m.aterials  are 
appropriate.  They  lack  the  proper 
context  needed  to  apply  the  two  new 
laws. 

GSA's  claim  that  second  and  third 
proviso  commodities  should  be  included 
in  these  grants  (by  limiting  the  exclusion 
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Clapp,  Tranlum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurring  in  part  and 
dissenting  in  part,  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date. 
James  H.  Bayne, 
Actina  Secretary. 


summarized  in  the  body  of  the  policy 
statement. 

A.  Trucking  and  Other  Associations 

American  Trucking  Associations.  Inc. 
f  ATA),  agrees  with  us  that  the  intent  of 


either  in  bulk,  in  containers,  or  in  both. 
NTTC  notes  there  are  special  insurance 
limits  in  the  Act  for  hazardous 
chemicals  as  well  as  explosives  and 
believes  these  too  must  remain  excluded 
from  descriotions  like  eeneral 
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for  household  goods  to  the  first  proviso), 
misconstrues  the  meaning  of  household 
goods.  The  definition  of  household 
goods,  now  codified  by  the  Household 
Goods  Transportation  Act  of  1980  at  49 
U,S.C.  10102(10).  is  nonexclusive.  When 
an  item  listed  under  the  definition 
moves  by  a  carrier  using  the  special 
handling  and  equipment  associated  with 
household  goods,  it  is  considered  to  be  a 
household  good.  When  the  same  item 
moves  otherwise,  as  GSA  claims  can 
happen,  it  is  within  the  ambit  of  general 
commodities  authority.  Thus.  eKcluding 
of  second  and  third  provisio  traffic  from 
the  exception  would  serve  no  useful 
purpose. 

The  Government  Traffic  decision  does 
not  use  the  term  "hazardous  materials" 
in  its  description.  Rather.  it.refers  to 
"classes  A  and  B  explosives,  radioactive 
materials,  and  etiologic  agents"  as 
hazardous  items  to  be  excluded. 
"Hazardous  materials"  actually  includes 
more  items  than  these  three 
classifications.  A  prominent  example 
would  be  corrosive  chemicals.  Thus,  the 
statutory  exclusion  of  hazardous 
materials  is  broader  than  the  ones  we 
used  in  Government  Traffic,  supra,  and 
we  are  bound  to  comply  with  the  Act. 

The  description  for  these  items  shall 
be: 

To  operate  as  a  common  currier,  by  motor 
vehicle,  in  interstate  or  foreiyn  commerce, 
over  irregular  routes,  transportinj^.  for  or  on 
bf  half  of  the  United  Stales  Government. 
}ii'r.cTal  commodities  (except  used  hovisehold 
goods,  hazardous  or  secret  materials,  and 
■  sensitive  weapons  and  munitions),  belweeo 
poi.nts  in  the  IJnited  Stales. 

4.  Transportation  of  Shipments 
Weighing  100  Pounds  or  Less  if 
Transported  in  a  Motor  Vehicle  in 
Which  No  One  Package  Exceeds  100 
founds. 

The  commodity  description  of 
'shipments  weighing  100  pounds  or 
less  '  has  resulted  in  some  confusion. 
Commentors  ask  whether  this  should  bf 
phrased  in  the  statutory  language. 
Otherwise,  as  shown  by  one  company's 
query,  we  will  constantly  be  asked  to 
state  whether  there  can  be  other  traffic 
in  the  same  vehicle. 

This  provision  is  designed  to 
encourage  small  shipment  services.  The 
statute  not  only  eases  entry  for  this 
particular  type  of  service  but  also 
credtes  a  class  of  contraband  which 
cannot  be  moved  in  the  same  vehicle 
without  destroying  the  authority.  Thus, 
on  any  given  day.  a  carrier  is  only 
dllowed  to  ship  a  package  or  aggregate 
of  packages  weighing  100  pounds  or  less 
from  one  consignor  to  one  consignee  if 
no  package  in  the  vehicle  exceeds  100 
pounds.  See  H.  Kept.  96-1069,  p.  16.  Any 
higher-weighted  packages  are 


contraband  even  if  the  carrier  holds 
other  authority  under  which  they  may 
be  moved.  We  must  agree  that 
interpretative  difficulties  can  best  be 
overcome  by  using  the  statutory 
language.  Therefore,  all  applications  for 
this  authority  are  now  to  be  phrased  as: 

Til  operate,  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting  shipments 
Kei^t^ing  lOOp^wnds  or  less  if  transported  in 
a  motor  vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in  the 
United  States. 

5.  and  6.  Transportation  by  Either  a 
Comu-.on  or  Contract  Carrier  of  Food 
and  Other  Ec'ible  Products  and  Related 
Farm  Items. 

Two  points  are  raised  by  the 
con-.Uients  we  received  about  these 
authorities. 

One  states  that  we  incorrectly 
describe  the  test  for  the  amount  of 
traffic  an  owner  operator  can  handle. 
We  stated  that  the  operator  can  carry 
traffic  in  an  amount  equal  to  the  exempt 
commodities  transported,  while  the  Act 
states  an  operator  may  transport  an 
amount  not  to  exceed  the  exempt 
ton.nage  transported.  The  correct  usage 
of  'erms  should  be  an  amount  not  to 
exceed;  thus,  no  owner  operator  may 
transport  more  than  the  exempt  tonnage 
handled. 

Second,  several  commentors  ask  what 
dre  the  emergency  situations  in  which 
the  owner  of  the  vehicle  does  not  have 
to  he  in  the  vehicle  as  stated  in  49  U.S.C 
10922ib)[4)fEi(i)  and  10923(b)(5)(A)(i). 
These  situations  are  under  study  in  Ex 
Parte  iso.  MC-143.  Owner-Operator 
Food  Travsportation.  132  M.C.G.  165 
(1980).  and  are  beyond  the  scope  of  the 
infifarl  proceeding. 

F'naily.  we  will  rephrase  these 
descriptions  to  a  minor  extent  to 
eliminate  verbiage.  Carriers  are  now  to 
use  these  two  descriptions. 

For  common  carriage: 

It)  npef.:ite  as  a  common  curr'.er.  by  motor 
vr-hicle.  in  interstate  or  foreign  commerce. 
over  irregular  routes,  transporting  food  and 
other  tid'ble  products  and  byproducts 
intended  for  human  ronsumptiun  (except 
alcoholic  beverages  and  drugs),  ayriculturul 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points  in  the 
United  States. 

For  contract  carriage: 

To  operate  dS  a  contrui  t  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce. 
over  irregular  routes,  transporting  food  and 
other  edible  products  and  byproducts 
intended  fur  fiuman  consumption  (except 
alcoholic  beverages  and  drugs),  agricultural 
limestiine  and  fertilizer,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points  in  the 


United  States,  under  continuing  contract(s) 
with  [company) of  (domicile) 


7.  Brokers  of  Property  Moving  in 
Motor  Carriage. 

We  have  received  no  comments  on 
this  proposal.  We  remind  all  applicants 
that  the  proper  description  is: 

To  operate,  in  interstate  or  foreign 
commerce,  as  a  broker  oi general 
f.ommodities  (except  household  goods), 
between  points  in  the  United  States. 

8.  Transportation  for  the  United 
States  Government  of  Used  Household 
Goods  Which  Transportation  is 
Incidental  to  a  Pack-and-Crate  Service 
on  Behalf  of  the  Department  of  Defense. 

Section  10  of  the  Household  Goods 
Transportation  Act  of  1980  adds  this 
type  of  authority  as  one  requiring  only  a 
showing  of  fitness.  It  pertains  only  to 
pack-and-crate  operations  performed  on 
behalf  of  the  Department  of  Defense. 
We  will  use  authority  between  points  in 
the  United  States  for  the  reasons 
described  above,  although  carriers  are 
warned  that  the  transportation  must  be 
incidental  to  their  pack-and-crate 
service.  Any  line-haul  service  requires 
regular  authority.  So  called  pack-and- 
crate  movements  with  no  prior  or 
subsequent  line-haul  service  are 
expressly  prohibited.  The  proper 
description  is  the  following: 

To  operate,  as  a  common  carrier,  by  motor 
it'hic'e,  in  interstate  or  foreign  commerce, 
over  ii regular  routes,  transporting  used 
household  goods  for  the  account  of  the 
United  States  Government  incident  to  the 
perfo!  mance  of  a  pack-and-crate  service  on 
behalf  of  the  Department  of  Defense, 
between  points  in  the  United  States. 

We  emphasize,  in  connection  with  all 
fitness-only  applications,  that  the 
Gongress  has  carved  out  specific 
categories  for  special  treatment. 
Although,  in  certain  circumstances,  we 
are  required  to  read  the  potential  grants 
of  authority  narrowly,  in  conformance 
with  the  basic  purpose  of  the  statutory 
exceptions,  nothing  in  our  discussion 
should  be  understood  to  discourage 
applicants  from  seeking  broader 
authority  under  the  conventional 
certification  process. 

Energy  and  Environmental 
Considerations 

1  he  policy  statement  does  not 
significantly  affect  the  quality  of  the 
human  environment  or  conservation  of 
energy  resources. 

This  statement  is  issued  pursuant  to 
49  use.  10101.  10922,  10923,  10924, 
11102.  and  5  U.S.C.  553. 

Decided:  December  19. 1980. 
By  the  Commission,  Chairman  Gaskins. 
Vice  Chairman  Gresham.  Commissioners 
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supplies"  be  maintained  as  a  description 
and  that  two-way  and  countywide 
authority  be  granted. 

The  St.  Louis  Regional  Commerce  and 
Growth  Association  wants  commercial 
i:on>;s  detailed  on  a  county  basis  if 


alcohol.  They  also  would  like  an  index 
to  the  code.  Among  the  items  they  wish 
to  see  ni.ai.iLttired  are  general 
commodities  with  exceptions,  materials 
restrictions,  commercial  zones  over 
countywide  descriptions,  and  plantsite 


Interstate  Motor  Freight  System 
believes  our  language  about  owner- 
operators  hauling  food  and  other  edible 
products  in  an  amount  equal  to  the 
amount  of  e.>Lempt  products  is  a 
misinterpretation. 
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Clapp,  Tranlum,  Alexis,  and  Gilliam. 
Commissioner  Clapp  concurring  in  part  and 
dissenting  in  part,  and  reserving  his  right  to 
submit  a  separate  expression  at  a  later  date, 
lames  H.  Bayne, 
Acting  Secretary. 

Appendix  A 

The  descriptions  contained  here  are 
stated  in  the  terms  to  be  used  in  our 
authorizations.  They  differ  from  the  list 
originally  proposed  in  that  they  seek  to 
group  products  better.  The  STCC 
number  is  given  for  reference  only  and 
is  not  to  be  asked  for.  The  meaning  of  a 
group  is  to  be  determined  by  reference 
to  STCG,  as  defined  by  our  explanation 
in  this  statement,  or,  if  there  is  no  STGC, 
to  the  meaning  usually  ascribed  by  the 
Commission.  Other  descriptions  may  be 
used  if  they  comport  with  the  principles 
in  the  decision. 

STCC 

01 — Farm  Products 
08— Forest  Products 

10.  14 — Ores  and  Minerals 

11.  29 — Coal  and  Coal  Products 

13.  29 — Petroleum,  .Natural  Gas  and  Their 

Products 
19 — Ordnance  and  Accessories 
20— Food  and  Related  Products 
21 — Tobacco  Products 
22.  23— Textile  Mill  Products  .^ 

24 — Lumber  and  Wood  Piodiicts 
25 — Furniture  and  Frxturcs 
26 — Pulp.  Paper  and  Related  Products 
27— Printed  Matter 
28 — Chemicals  and  Related  Products 
30 — Rubber  and  Plastic  Products 
31 — Leather  and  Leather  Products 
32 — Clay,  Concrete.  Glass  or  Sione  Products 
33.  34 — Metal  Products 
35,  36 — Machinery 
37 — Transportation  F.quipment 
38 — Instruments  and  Photographic  Goods 
40 — Waste  or  Scrap  Materials  Not  Identified 

by  Industry  Producing 
49 — Hazardous  Materials 

— General  Commodities  (except  Classes  A 
and  B  Explosives) 

— Commodities  in  Bulk 

— Those  Com.modities  Which  Because  of 
Their  Si:^e  or  Weight  Require  the  Use  of 
Special  Handling  or  Equipment 

— Household  Goods 

— Building  Materials 

— Mercer  Commodities 

Appendix  B 

Comments  received  by  the 
Commission  indicate  divergent  points  of 
view  about  both  what  the  Motor  Carrier 
Act  of  1980  (the  Act  means  for  the 
industry  and  how  we,  through  this 
policy  statement,  should  interpret  the 
Act.  We  here  summarize  the  comments, 
categorizing  each  by  the  group 
represented.  The  categories  are  trucking 
and  other  associations.  Commission 
practitioners,  individual  carriers, 
government  agencies,  and  miscellaneous 
groups.  The  evidence  is  also 


summarized  in  the  body  of  tiie  policy 
statement. 

A.  Trucking  and  Other  Associations 

American  Trucking  Associations,  Inc. 
(ATA),  agrees  with  us  that  the  intent  of 
Congress  is  to  have  reasonably  broad 
grants  of  authority  in  the  future. 
However,  it  believes  this  proceeding 
goes  beyond  the  Congressional  mandate 
and  attempts  to  master  license  carriers. 
As  an  example  of  this  attempt,  it  cites 
our  failure  to  deal  with  conversion  of 
contract  to  common  authority  when  a 
contract  carrier  holds  points  in  the 
United  States  and  is  providing  much  less 
service.  It  also  argues  that  we  should 
treat  the  Notice  and  the  comments 
received  as  an  advanced  notice  of 
proposed  rulemaking  because  the  policy 
statement  attempts  to  enact  rules  in  a 
manner  prohibited  by  American  Bus 
Association  v.  United  States,  No.  79- 
1207  (D.C.  Cir..  1980). 

More  specifically,  ATA  believes 
plantsite  restrictions  can  be  eliminated, 
but  that  countywide  origins  are  too 
broad.  It  argues  nothing  is  wrong  with 
basing  grants  on  representative 
showings,  but  if  there  is  less  evidence, 
carriers  should  be  given  an  opportunity 
to  limit  their  authority  appropriately. 
ATA  believes  that  equipment  and 
service  restrictions  promote  economies 
and  efficiencies.  It  argues  that  without 
restrictions  there  is  master  licensing  and 
the  opportunity  for  unnecessary 
protests. 

The  majority  of  ATA's  statement  is 
devoted  to  commodity  descriptions.  It 
believes  a  code  concept  is  workable. 
However,  it  believes  the  proposed  STCC 
is  too  broad  and  not  responsive  to  motor 
carrier  transportation  As  a  result,  ATA 
proposes  a  STCC  code  of  its  own  using 
51  parts  and  subparts.  If  also  urges  the 
Commission  to  allow  for  three  types  of 
descriptions  to  meet  carrier  needs. 
These  are  service  descriptions,  specific 
commodity  descriptions  and  generic 
descriptions.  It  further  urges  that  several 
common  descriptions  such  as  the  size- 
and-weight  descriptions  should  be  kept 
so  carriers  do  not  have  to  ask  for  a 
myriad  of  STCC  groupings.  Finally.  ATA 
comments  that  new  items  to  a  group 
should  be  Commission  approved  with 
carriers  operating  under  temporary 
authority  until  approval. 

Other  trucking  associations  enter 
evidence  as  it  pertains  to  their  particular 
specialty  area.  The  National  Tank  Truck 
Carriers,  Inc.  (NTTC),  favors  retention  of 
the  bulk  restriction.  It  argues  that  bulk 
arose  historically,  not  as  a  line  of 
demarcation  for  commodities,  but  as  a 
type  of  service.  It  states  that  if  STCC  is 
used  there  should  be  a  bulk  group  so 
that  a  carrier  may  ask  for  a  STCC  class 


either  in  bulk,  in  containers,  or  in  both. 
NTTC  notes  there  are  special  insurance 

limits  in  the  Act  for  hazardous 
chemicals  as  well  as  explosives  and 
believes  these  too  must  remain  excluded 
from  descriptions  like  general 
commodities. 

The  Regular  Common  Carrier 
Conference,  Inc.,  believes  none  of  the 
general  commodities  limitations  should 
be  removed  because  removal  would 
compel  carriers  to  perform  ser\'ice  they 
are  not  equipped  to  perform.  It  also 
believes  we  should  continue  allowing 
carriers  to  ask  for  restrictions  because 
Section  6  of  the  Act  says  we  may,  not 
must,  remove  unnecessary  restrictions. 
The  only  provisions  it  finds  mandatory 
is  the  section  on  circuity  limitation. 

The  Contract  Carrier  Conference 
totally  supports  giving  contract  carriers 
authority  to  serve  points  in  the  United 
States.  It  states  that  authorities  now  are 
too  restricted  to  meet  public  needs. 

The  American  Bus  Association  asks 
that  all  carriers  of  shipments  weighing 
100  pounds  or  less  be  required  to  seek 
authority  in  terms  of  the  statutory 
language.  It  does  not  agree  with  the  idea 
of  countywide  authority  and  the 
prohibition  of  equipment  restrictions 
and  restrictive  amendments.  The 
Association  believes  this  proceeding 
should  not  apply  to  passenger 
applications. 

The  National  Automobile 
Transporters  Association  (NATA)  wants 
the  status  quo  maintained  for 
automobile  carriers.  It  believes  there 
should  be  a  STCC  class  for  automobiles 
with  restrictions  to  initial  or  secondary 
movements  and  driveaway  or 
truckaway  service.  NATA  would  also 
like  general  commodities  and  plantsite 
restrictions  maintained  It  argues  overall 
that  this  proceeding  is  an  attempt  to 
master  license  and  that  this  proceeding 
must  be  a  rulemaking  since  there  is  no 
discretion  in  its  application. 

A  variety  of  comments  are  entered  by 
five  independent  associations  including 
one  traffic  bureau.  The  Midwest  Packers 
Traffic  Association  believes  shippers, 
not  carriers,  should  name  the 
commodities  and  territories  to  be 
served.  It  wants  to  retain  present 
descriptions  and  plantsite  restrictions  to 
obtain  this  goal. 

Food  Marketing  Institute  supports 
authorizing  contract  carriage  between 
points  in  the  United  States  as  a  way  of 
getting  more  carriers  for  the  food 
industry. 

The  Aluminum  Association,  Inc.. 
believes  the  primary  and  fabricated 
metal  products  categories  should  be  one, 
since  the  same  carriers  haul  both  types 
of  goods.  It  also  urges  that  categories  be 
open-ended,  that  "materials  and 
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by  the  Commission,  used  household 
goods  in  containers,  and  kingpok 
authority  [Kin^vpaL  Int ..  Ir.vpst'.iiulior,  of 
Operations.  103  M.C  C  318  (1966)] 
delineate  difierent  services  so  there  is 
no  reason  to  combine  Ihem. 
Steere  Tank  Lines.  Inc..  a  bulk  carrier. 


Overnite  Transportation  Company 
favors  the  STCC  code.  It  believes  thai 
any  commodity  not  included  can 
become  included  by  applicant  petition. 
It  also  argues  that  the  Descriptions  case 
should  be  automatically  combined  into 
the  code.  Overnite  finds  nolhmg  wrong 


explosives,  and  household  goods-  It 
believes  such  a  scheme  will  maintain 
the  common  carrier  obligation. 

Alamo  Express,  Inc.,  and  Gve  othw 
carriers  argue  that  we  cannot  call  this  a 
policy  statement  because  of  its  contents. 
They  believe  we  are  trying  to  grant  more 
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supplies"  be  maintained  as  a  description 
and  that  two-way  and  countywide 
authority  be  granted. 

The  St.  Louis  Regional  Commerce  and 
Growth  Association  wants  commercial 
<:unf;s  detailed  on  a  county  basis  if 
countywide  is  the  minimum  territory. 

Finally,  the  Motor  Carriers  Ser\  ice 
Biireau,  Inc.,  believes  contract  carrier 
stTvice  to  all  points  in  the  United  Stati-s 
rs  too  broad,  since  there  are  rates  and 
process  service  agent  problem.s.  It  also 
stdt!;3  all  carriers  should  be  able  to  limit 
the  scope  of  their  authority  by  their 
holdings  out  in  their  tariffs 

0.  Cummission  Practitioners. 

The  Motor  Carrier  Lawyers 
Association  on  behalf  of  its  members 
enters  a  statement  expressing  the  belief 
that  there  is  little  legal  support  for  the 
policy  statement  and  that  the  statement 
is  contrary  to  Congress"  intent.  MCLA 
also  asserts  that  this  cannot  be  a  policy 
statement  because  of  the  ABA  decision 
and  other  precedent.  It  seeks  dismissal 
of  this  proceeding  and  to  have  all 
authority  issued  to  appMcants  filing  after 
July  2, 1980,  voided. 

MCLA  further  argues  that  the 
proposal  ignores  applicants'  burden  of 
making  a  prima  facie  case  and  the 
common  carrier  obligation.  !t  believe  the 
modifications  proffered  are  unfounded 
fur  this  reason.  It,  however,  indicates 
that  a  proceeding  less  broad  in  scope 
that  builds  on  existing  precedent  would 
be  acceptable. 

Remarks  from  individual  practitioners 
are  in  the  same  vein  as  those  from  the 
MCLA.  William  J.  Monheim  agrees  with 
MCLA  that  this  proceeding  goes  beyond 
Congress'  intent.  He  believes  the  STCC 
code  is  impractical,  and  that  countywide 
authority  for  common  carriers  and 
points  in  the  United  States  for  contrrict 
carriers  and  owner  operators  is  too 
broad.  Furthermore,  the  removal  of  most 
restrictions,  especially  those  on  general 
commodities  grants,  is  beyond  the  re  ,iln\ 
of  the  new  Act. 

James  C.  Hardman  feels  that  this  is  an 
attempt  to  master  license.  He  finds  fault 
with  not  allowing  carriers  and  shippers 
to  shape  their  own  grants  and  with 
removal  of  any  restrictions  beyond 
■hose  found  to  be  unreasonable. 

Francis  E.  Barrett  argues  that 
countywide  and  statewide  grants  .ire 
beyond  actual  need  shown  and  should 
not  be  given. 

The  law  firm  of  Nelson  and  Harding 
also  is  against  the  STCC  code.  They 
believe  the  overbroad  categories  subvert 
the  intent  to  help  new  carriers  into  the 
market  by  increasing  the  number  of 
protests  to  be  received.  Even  if  a  S  ICC 
code  is  used,  they  believe  there  should 
be  a  separate  code  for  drugs  and 


alcohol.  They  also  would  like  an  index 
to  the  code.  Among  the  items  they  wish 
to  see  niaintctined  are  general 
commodit  es  with  exceptions,  materials 
restrictions,  commercial  zones  over 
countywide  descriptions,  and  plantsite 
restrictions. 

Michael  S.  Varda  believes  the 
classifications  made  in  Ex  Parte  No. 
MC-135.  .\fcster  Certificates  and 
Pt'rmits.  would  better  serve  the  industry 
than  the  STCC  code.  He  sees  lack  of 
proper  equipment  as  a  problem  with 
giving  scmeone  STCC  code  aut>iority. 
He  also  believes  commercial  zones 
larger  than  counties  should  be 
maintained  and  that  contract  carriers 
should  be  allowed  to  specify  less 
territory  to  prevent  insurance  and 
process  agent  problems.  Mr.  Varda  also 
wishes  to  keep  restrictive  amendments 
to  aid  in  obtaining  authority. 

John  W.  Fr-tme  sees  commodity 
description  problems  with  the  STCC 
code,  but  likes  countywide  authority  as 
a  way  to  deal  with  urban  flight.  He  sees 
difticulties  in  granting  two-way 
authority  and  wants  us  to  rule  that 
government  traffic  can  move  in  the  same 
vehicle  as  one  carrying  shipments 
weighing  less  than  100  pounds. 

ThomdS  J.  OLoughin.  Jr.  wants  us  to 
retain  STCC  groups  44,  45  and  46.  He 
states  his  clients  deal  in  shipper 
association  traffic  only,  the  traffic 
described  by  45,  and  do  not  want  to 
obt<:in  general  commodities  authority. 

Lastly.  Kermit  N.  McManus  asks  us  to 
do  an  environmental  statement  in  this 
proceeding. 

C.  Individual  Carriers. 

Comments  from  individual  carriers 
tend  '0  discuss  both  how  the  decision 
affects  their  operation  individually  and 
how  it  affects  the  industry  overall. 

An^erican  Farm  Lines,  Inc.,  believes 
thai  expedited  processing  of  its  petition 
to  ■'•emove  government  traffic 
restrictions  from  its  authority  will  let  it 
meet  the  goals  set  forth  in  this 
proceedin"  to  encourage  competition. 

C.  B  Johnson.  Inc.,  states  that  metallic 
ores  is  an  incomplete  description.  A 
complete  description  would  be  one  that 
allows  carriers  to  transport  ores  and 
concentrates. 

.Atnerican  .Xato  Shippers  asks  that 
decisions  fil.'id  prior  to  the  Act  not  be 
considered  under  the  Act.  It  also 
believes  there  should  be  liberal 
backhaul  and  service  extension  policies. 

C.  VV.  Transport.  Inc.,  wants  all 
tacking  restrictions  removed.  It  now 
tacks  irregular-  to  regular-route 
authorities  in  a  circuitous  manner  and 
wants  the  ability  to  perform  its 
operation  more  directly. 


Interstate  Motor  Freight  System  . 
believes  our  language  about  owner- 
operators  hauling  food  and  other  edible 
products  in  an  amount  equal  to  the 
amount  of  exempt  products  is  a 
misinterpretation. 

Mii'.er  Transfer  and  Rigging  Co.  wants 
a  size  and  weight  group  in  the  STCC  and 
wants  size  and  weight  excluded  from 
general  commodities.  It  believes  STCC 
groups  are  too  broad  and  will  be  giving 
cairiers  more  authority  than  they  w^ant 
or  need. 

Kenosha  Auto  Transport  Corp..  and 
Dallas  and  Mavis  Forwarding  Co.,  Inc., 
believe  transportation  equipment  as  a 
description  is  not  as  good  as  the 
automobile  descriptions  now  in  use. 
They  believe  STCC  overall  is  not  good 
for  motor  carriers  and  would  like  to 
have  field  of  service  descriptions  by 
expansion  of  Descriptions  in  Motor 
Carrier  Certificates.  61  M.C.C.  209 
(1952). 

CRST.  Inc..  notes  that  tacking  of 
irregular-route  authority  shall  be 
prohibited.  It  argues  that  rather  than 
prohibit  this  tacking,  we  should  have  a 
rule  of  construction  allowing  carriers  to 
go  directly  without  passing  through  the 
gateway.  This  will  help  save  energy  and 
let  irregular-route  carriers  compete  more 
with  regular-route  carriers.  CRST 
otherwise  supports  this  proceeding. 

Sea-Land  Service,  Inc.,  and  Sea-Land 
Freight  Service,  Inc.,  believe  we  should 
continue  to  exclude  points  in  Alaska 
from  grants  of  authority,  citing  the 
unique  Alaskan  problems  of  no  return 
loads,  severe  weather,  sparse 
population,  the  fact  many  locations  can 
only  be  served  by  water,  higher  costs 
and  use  of  so  much  fuel. 

The  Maxwell  Company  believes  most 
of  our  proposals  are  sound  not  believes 
we  should  have  a  bulk  group.  This  can 
be  further  refined  to  dump  vehicles  and 
tank  vehicles,  according  to  Maxwell.  It 
also  believes  we  should  keep  the  bulk 
restriction  to  prevent  protests  and 
problems  with  hazardous  materials. 
Finally.  Maxwell  states  that  we  should 
ciM.li'iue  to  use  commercial  zones 
ip.btead  to  counties  because  this  will 
simplify  descriptions. 

Home  Transportation  Company.  Inc., 
a  heavy  hauler,  believes  the  proceeding 
is  biased  in  favor  of  general 
commodities  carriers,  especially  by 
re.moval  of  the  restrictions.  It  believes 
wc  must  in  fairness  issue  authority  as 
broad  as  the  new  general  commodities 
authority  to  heavy  haulers. 

Global  Van  Lines,  Inc.,  Imperial  Van 
Lines,  Inc.,  and  Wheaton  Van  Line,  Inc., 
household  goods  movers,  believe  that 
the  three  household  goods  descriptions 
now  used  should  be  maintained.  They 
state  that  household  goods  as  defined 
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finally,  they  wish  to  have  restrictive 
amendments  to  conform  to  the  proof 
offered. 

Celeryvale  Transport,  Inc.,  and  eight 
other  carriers  believe  the  new  Act 


..«  tr.  ^^f 


.,r\     r>,^r 


nut  be  beyond  the  scope  of  the  evidence 

and  applicants'  ability  to  serve.  In 
conjunction  with  this  point,  the  Union 
states  that  contract  carriers  do  not  need 
nationwide  authority  and  countywide 
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by  the  Commission,  used  household 
goods  in  containers,  and  kini^poh 
authority  \Kin,vpaL  Int ..  l;:vest!iiu!ion  of 
Operations.  103  .M.C  C  ."^18  (1966)] 
deHneate  difierent  st-rvirc-s  so  there  is 
no  reason  to  combine  Ihem. 

Sfeere  Tank  Lines.  Inc..  a  bulk  carrier, 
believes  the  Ac;  put  the  Pan  Ar.iericcn 
criteria  into  Irtw.  li  wishes  that  we 
strictly  enforce  STCC  or  forego  using  it 
for  no  one  will  pay  stleniion  to  it  if  it  is 
mandatory.  Sleere  would  hko  to  seek 
STCC  expandf-d  fo  include  fie!d  of 
service  authorizations  such  as 
commodities  in  bulk.  It  alsc  uants  the 
bulk  restriction  retained  to  prevent 
needless  proltsts  iir.ii  supports 
countywide  awthoriz.itions  \^•hen  there  is 
proof.  Slecre  tails  for  u.s  to  renotice  this 
proceeding  with  the  ri-finemenit 
mentioned. 

W.  S.  Hatch  Company,  another  bulk 
carrier,  tnlicves  that  this  policy 
statement  is  a  flawed  lulemaking.  It 
believes  that  STCC  fs  not  aduptaole  to 
trucks  and  that  it  should  include  a  bulk 
category  if  used.  Hatch  wants  a  bulk 
restriction  mainl-sined  as  there  are  many 
hazardous  bulk  materials  that  are  as 
dangerous  as  Classes  A  &  B  explosives. 

Centra!  Freight  Lines.  Inc..  and  11 
other  carriers  express  the  view  that  this 
should  be  a  rulem,;king.  not  a  policy 
statement.  It  is  seen  as  an  attempt  to 
master  license,  Also.  the\  bnlieve  there 
is  no  authoritj,  in  the  Act  to  do  anything 
except  remove  restrictions  on  existing 
authority.  Sperifically.  they  believe  that 
the  Descriptions  case  with  amendments 
is  better  than  the  STCC  code,  that 
countywide  authority  and  nationwide 
contract  authority  dvt  too  broad  and 
that  proven  restrii  tions  should  be 
maintained. 

Alvan  Motor  Freight,  Inc..  and  twenty- 
three  other  concerns  adopt  the  position 
taken  by  the  Motor  Carrier  Lawyers 
Association  in  their  con-r^'.ents.  They 
further  stale  thai  changes  in  existing 
authority  should  be  m.jde  prior  to 
institution  of  any  ( hanpes  in  new 
authority. 

Keep  on  Trucking  Company.  Inc.. 
Steel  Transporters  of  California.  Ditto 
Freight  Lines,  and  Inlcrst.itP  Distributor 
Com.pany  believe  use  of  the  STCC  rode 
is  ludicrous:  the  better  solution  is  lo  give 
all  carriers  general  commodities 
authority  between  points  in  the  United 
States.  These  carriers  also  believe  our 
territorial  ideas  are  loo  broad.  They 
believe  contract  carriers  do  not  need 
authority  to  Alaska  and  Hawaii  and  that 
larger  authority  will  c.iiise  problems  in 
complying  with  state  requirements. 
These  carriers  also  see  a  problem  with 
redefining  commercial  zones  if 
countywide  authority  is  used. 


Overnite  Transportation  Company 
favors  the  STCC  code.  It  believes  thai 
any  commodity  not  included  can 
become  included  by  applicant  petition. 
It  also  argues  that  the  Descriptions  case 
should  be  automaticsUy  combined  into 
the  code.  Overnite  finds  nothing  wrong 
with  elimination  of  general  commodities 
exceptions  since  carriers  will  not 
provide  services  for  which  they  are  no) 
equipped.  It  finds  the  hazardous 
materials  class  unnecessary  and  slates 
that  the  Federal  Register  notice  on 
tacking  and  interlining  should  be 
changed  to  conform  lo  the  Act. 

Cooper  Motor  Lines.  Inc..  states  that 
this  proceeding  is  an  attempt  to  master 
license  and  calls  for  it  to  be  converted 
into  a  rulemaking. 

Frozen  Food  Express.  Inc..  wants 
grants  of  authority  hmited  to  specific 
shipper  intent.  It  argues  thaf  existing 
descriptions  more  adequately  describe 
the  service  to  be  rend^Teu  ihan  the 
STCC  code. 

Daily  Express.  Inc..  a  heavy  hauler, 
recognizes  Congress'  intent  of 
reasonable  broad  authority  but  believes 
we  are  allowing  master  licensing.  It 
believes  it  must  be  authorized  authority 
which  is  the  quid  pro  quo  of  what 
general  commodities  carriers  will 
receive.  Daily  asks  that  the  Descriptions 
case  be  revised  instead  of  using  the 
STCC  code  It  believes  we  must 
promptly  determine  this  matter,  for 
people  are  already  asking  for  authority. 

North  American  Van  Lines.  Inc.. 
contends  that  the  STCC  is  inadequate.  It 
proposes  instead  a  m.odification  of  the 
'Standard  Industrial  Classification  of  the 
Department  of  Commerce  whit  h  groups 
by  industry,  not  by  commodity.  Carriers 
would  be  granted  authority  to  transport 
such  commodities  as  are  dealt  in  or  used 
by  one  of  51  different  categories.  This, 
according  to  NAVL.  will  prev  ent 
constant  administrative  determinations 
of  whether  specific  commodities  are 
within  certain  groups. 

Anderson  Trucking  Service,  Ini;..  feels 
that  this  proceeding  goes  beyond  the 
intent  of  Congress  to  have  reasonable 
authorities.  It  also  finds  the  proceeding 
defective  in  practical  term.s  because  i) 
contains  no  field  of  service  doctrine  and 
grants  unrealistic  territories. 

Matlack,  Inc.,  a  bulk  carrier,  seeks 
retention  of  bulk  restrictions.  It  does  not 
believe  its  attitude  is  protectionist  but  a 
natural  division  of  the  industry.  li  states 
that  general  commodities  carriers  do  not 
own  the  proper  equipment  or  cleaning 
facilities  for  bulk  equipment.  Matlack 
wants  us  to  recognize  six  groupings  of 
service  and  to  build  commodity 
descriptions  from  them.  They  are 
general  commodities,  bulk,  special 
equipment,  unusual  value,  class  A  S  B 


explosives,  and  household  goods-  It 
believes  such  a  scheme  will  maintain 
ihe  common  carrier  obligation. 

Alamo  Express,  Inc..  and  Gve  oihe.r 
carriers  argue  that  we  caimot  call  this  a 
policy  statement  because  of  its  oonlcr.Ss. 
rhey  believe  we  are  trying  to  gran!  more 
than  what  is  shown  for  public  need,  that 
there  will  be  needless  protests,  and  that 
violations  of  the  common  carrier 
obligation  will  arise  because  of  STCC. 
These  carriers  want  heavy-hauler 
service  preserved  as  a  class.  They  find 
all  territorial  proposals  too  broad  ar.d 
that  all  restrictions  cannot  be 
eliminated.  The  six  carriers  seek  energy 
and  environment  impact  statements. 

Brannan  Systems.  Inc.,  and  seven 
other  carriers  argue  that  the  Act 
specifies  authority  only  to  the  public 
need  shown  in  each  application.  They 
argue  that  commodity  descriptions 
should  be  framed  on  a  case-by-case 
basis,  that  two-way  authority  should  be 
granted  only  when  supported  by 
evidence,  and  that  restrictions,  including 
plantsite  and  intermediate  point 
restrictions,  are  necessary.  These 
carriers  see  our  job  as  one  of  balancing 
interests  under  the  criteria  of  the  Act. 

Arrow  Truck  Lines,  Inc..  and  15  other 
concerns  are  opposed  to  STCC  for  the 
problems  it  causes  with  broad  grants  of 
authority.  They  believe  we  should  begin 
with  the  Descriptions  case  to  build  new 
authorities.  These  carriers  also  feel  two- 
way  and  countywide  grants  and 
nationwide  contract  carrier  authority 
are  beyond  the  scope  of  evidence 
presented.  Other  items  they  wish 
retained  are  plantsite  restrictions  where 
there  is  only  one  supporting  shipper  and 
special  service  exceptions. 

In  a  supplemental  pleading,  the 
aforementioned  carriers  reiterate  their 
claim  that  communities,  not  counties, 
are  the  proper  areas  of  service  since 
counties  are  not  intergral  economic 
units. 

A  group  of  12  carriers  and  their  lew 
firm.  Grefe  and  Sidney,  also  oppose 
STCC  as  too  broad  and  not 
representative.  However,  they  believe 
that  shippers  and  carriers  should 
determine  the  authority  g.-anted.  They 
believe  two-way  and  countywide  grants 
will  be  too  broad  except  for  two-way 
regular  routes.  Tney  are  against  all 
intermediate  points  being  served 
because  they  feel  this  will  lead  to 
circuitous,  energy-wasting  routes.  They 
assert  that  nationwide  contract  carrier 
authority  is  too  broad,  presents 
problems  of  state  regulation  compliance, 
and  is  against  Congressional  intent. 
They  wish  to  retain  plantsite  and 
tacking  restrictions,  stop  interlining  in 
cases  filed  after  July  3, 1980,  and 
eliminate  equipment  restrictions. 
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Finally,  they  wish  to  have  restrictive 
iimendments  to  conform  to  the  proof 
offered. 

Celeryvale  Transport.  Inc..  and  eight 
other  carriers  believe  the  new  Act 
constricts  our  powers  to  act  and  does 
not  grant  us  authority  to  shape  grants  as 
we  propose.  They  would  like  to  see 
descriptions  phrased  in  terms  of  such 
commodities  as  are  dealt  in  or  used  by 
General  commodities  with  exceptions 
should  be  maintained,  and  no 
countywide  descriptions  should  be  used. 
,'[  hey  believe  elimination  of  restrictions 
will  violate  the  common  carrier  duty  as 
carriers  will  simply  sell  their  services  to 
the  highest  bidder. 

D.  Covi'rnment  Agencies. 

Government  agencies  participating  in 
this  proceeding  are  the  Departments  of 
Justice  and  Defense  and  the  Government 
Services  Administration.  The 
Department  of  Justice  believes  that  we 
have  enacted  Congress'  intent  in  this 
proceeding.  It  finds  the  STCC  code  to  be 
productive  and  urges  us  to  discontinue 
regular-route  authority. 

The  Department  of  Defense  believes 
all  fitness  only  grants  to  carriers  hauling 
traffic  for  the  United  States  Government 
should  use  the  terms  in  Transportation 
of  Government  Traffic.  131  M.C.C.  835 
(1980).  It  also  wants  household  goods 
carriers  to  be  limited  to  statewide 
authority  as  a  minimum  except  for  pack- 
and-crate  operators  which  do  not  starve 
a  broad  territory.  The  Department 
wishes  there  to  be  a  narrow  definition  of 
hazardous  materials  and  would  like  to 
see  a  STCC  for  secret  and  sensitive 
shipments. 

The  General  Services  Administration 
believes  that  there  is  an  inconsistency 
between  this  proceeding  and  Ex  Parte  53 
(Sub-No.  43),  Rules  Governing 
Applications  for  Operating  Authority. 
because  of  a  lack  of  definitions  as  to 
what  are  household  goods  and 
hazardous  materials.  A  definition  is 
needed  to  determine  what  traffic  falls 
within  government  traffic  fitness  only 
applications.  GSA  urges  that  only  first 
proviso  household  goods  traffic  be  found 
to  be  outside  of  the  fitness  only  criteria 
as  second  and  third  proviso  household 
goods  traffic  is  routinely  shipped  like 
general  commodities.  It  also  seeks  to 
have  hazardous  materials  defined  as 
they  were  in  Transportation  of 
Government  Traffic,  supra. 

E.  Miscellaneous  Groups. 

The  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers  of  America  believes  that 
the  common  carrier  obligation  must  be 
emphasized  in  making  grants  of 
authority.  It  believes  that  grants  should 


not  be  beyond  the  scope  of  the  evidence 
and  applicants'  ability  to  serve.  In 
conjunction  with  this  point,  the  Union 
slates  that  contract  carriers  do  not  need 
nationwide  authority  and  countywide 
origins  and  destinations  are  too  broad. 

Kraft.  Inc.,  states  that  its  commodities 
fall  under  numerous  STCC  codes  and 
that  using  STCC  codes  would  increase 
paperwork  in  the  applications  it 
supports.  It  urges  us  to  maintain  "such 
commodities  as  are  dealt  in  by  food 
business  houses"  as  a  description.  It 
believes  this  will  help  with  backhauls 
for  carriers.  Kraft  likes  removal  of  all 
restrictions  and  believes  statewide 
territory  is  more  appropriate  then 
countywide.  For  contract  carriers,  it 
wishes  to  see  descriptions  of  "property 
for  Kraft,  Inc." 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 


3.  transfer  unused  title  IV-E  foster 
care  funds  to  title  IV-B  for  use  in  the 
provision  of  child  welfare  services, 
when  appropriations  under  title  IV-B 
have  equaled  or  exceed  $266  million  for 
two  consecutive  years  (Section 


Chicago,  Illinois  60606,  Contact: 
Forrest  Lewis,  (312)  353-1784. 
January  14,  Dallas  Public  Library,  Room: 
Auditorium,  1954  Commerce  Street, 
Dallas.  Texas  75202,  Contact:  Patricia 
Newlin.  (214)  767-6596. 
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Part  VI 


Department  of 
Health  and  Human 
Services 


Office  of  Human  Development  Services 
and 

Health  Care  Financing  Administration 


Foster  Care 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations    86813 


1980.  These  Amendments  made  some 
changes  in  title  IV-B  of  the  Act  which 
provides  States  with  child  welfare 
services  funds  and  create  a  new  title 
>IV-E  to  provide  reimbursement  tp 
States  for  foster  care  maintenance  and 
af!t)ntinn  assistance  for  plieitile  children 


The  inventory  shall  be  a  listing  of  all 
children  who  have  been  in  foster  care 
for  six  months  or  more,  by  case  number, 
date  of  birth,  date  of  initial  and  current 
placement,  and  date  of  last 
administrative  or  judicial  review,  and 
for  each  child  listed  in  the  inventorv  the 


months;  to  help  ensure  progress  in 
moving  children  into  permanent  status 
wherever  possible,  through  return  home 
or  through  adoption:  to  document 
preplacement  preventive  services:  to 
support  proper  case  management;  to 
orovide  a  source  of  data  for  the 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Part  1357 

Requirements  Applicable  to  Title  IV-B 

agency:  Office  of  Human  Development 

Services  (OHDS),  HHS. 

action:  Interim  Final  Rule. 

SUMMARY:  The  Office  of  Human 
Development  Services  is  issuing  a 
regulation  which  describes  the  systems 
and  programs  that  the  Secretary  will 
find  satisfactory  as  meeting  the 
requirements  of  Section  427  of  the  Social 
Security  Act  (the  Act). 

The  Adoption  Assistance  and  Child 
Welfare  Act  of  1980  (P.L.  96-272) 
amended  the  Social  Security  Act.  The 
amended  Act  requires  that  in  order  to  be 
eligible — 

(1)  for  title  IV-B  funds  in  excess  of  its 
proportionate  share  of  $141  million  (Sec. 
427(a)),  or 

(2)  to  transfer  unused  title  IV-A  or  IV- 
E  foster  care  funds  to  title  IV-B  for  use 
in  the  provision  of  child  welfare  services 
in  an  amount  which,  together  with  the 
States  IV-B  allotment  would  exceed  its 
share  of  $141  million  (474(c)(4)(A)).  a 
State  must  meet  the  following  conditions 
of  Section  427(a); 

1.  An  inventory  of  all  children  who 
have  been  in  foster  care  in  the  State  for 
6  months  or  more  including  certain 
determinations  as  to  the  appropriate 
placement  of  the  child. 

2.  Implementation  and  operation  of — 

A.  A  Statewide  information  system 
for  children  in  foster  care. 

B.  a  case  review  system  for  children 
in  foster  care. 

C.  a  service  program  designed  to 
reunify  families  or  achieve  other 
permanent  placement. 

The  Act  further  provides  that  in 
addition  to  the  systems  and  programs 
described  above  for  Section  427(a)  of  the 
Act,  a  State  must  also  implement  and 
operate  a  program  of  preplacement 
preventive  services  designed  to  help 
children  remain  with  their  families  (Sec. 
427[b][3])  in  order  to— 

1.  avoid  reduction  of  its  funds  to  the 
Fiscal  Year  1979  level,  if  title  IV-B 
appropriations  reach  $266  million  for  Z 
consecutive  years  (427(b));  or 

2.  receive  federal  financial 
participation  under  titles  IV-A  or  (V-F, 
for  foster  care  maintenance  payments 
made  on  behalf  of  children  placed 
pursuant  to  a  voluntary  placement 
agreement  (Section  102,  Pub.  L.  9(>-262); 
or 


3.  transfer  unused  title  IV-E  foster 
care  funds  to  title  IV-B  for  use  in  the 
provision  of  child  welfare  services, 
when  appropriations  under  title  IV-B 
have  equaled  or  exceed  $266  million  for 
two  consecutive  years  (Section 
474(c)(4)(B));  or  when  the  State  has 
claimed  reimbursement  under  IV-B  in  a 
sum  equal  to  or  exceeding  its  share  of 
$266  million  for  two  consecutive  years 
(Section  474(c)(4)(C)). 

These  provisions  are  also  being 
published  as  part  of  the  proposed  rule 
for  Pub.  L.  96-272  so  that  the  reader  will 
not  have  to  refer  to  the  Interim  Final 
Regulation  when  reviewing  the  NPRM. 
This  regulation  is  the  same  provision 
published  as  Section  1357.30  in  the 
NPRM,  with  one  exception.  The 
requirement  for  a  case  review  system 
appears  in  Section  1356.40(d)  of  the 
NPRM  and  is  added  as  an  additional 
paragraph  in  this  regulation.  Section 
1357.30(d).  A  complete  discussion  of 
these  provisions  is  contained  in  the 
Supplemental  Information  to  the 
proposed  rule  governing  Pub.  L.  96-272, 
45  CFR  Parts  1355,  13.56,  and  1357.  The 
proposed  rule  is  published  concurrenUy 
with  this  interim  final  rule. 
DATES:  This  regulation  is  effective 
December  31, 1980.  We  will  accept 
written  comments  on  this  regulation 
through  March  16, 1981.  See 
"Supplementary  Information"  for  dates 
of  public  meetings. 

ADDRESS:  Comments  must  be  in  writing 
and  sent  to:  Frank  Ferro,  P.O.  Box  1182, 
Washington,  D.C.  20013.  See 
"Supplementary  Information"  for 
addresses  of  public  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Ferro,  Associate  Chief,  Children's 
Bureau,  (292)  755-7418. 
SUPPLEMENTARY  INFORMATION:  Public- 
Meetings.  Public  meetings  on  this 
proposed  rulemaking  will  be  held  on  the 
dates  and  at  the  locations  listed  below. 
For  further  information,  contact  the 
appropriate  Regional  Office  of  the 
Agency  for  Children,  Youth  and 
Families. 

January  9,  Federal  Reserve  Bank 
Building  Auditorium,  600  Atlantic 
Avenue,  Boston.  Massachusetts  02210, 
Contact;  Tina  Janey  Burell.  (617)  223- 
6450. 
January  9,  Richard  B.  Russell  Building. 
75  Spring  Street,  N.W.,  Atlanta, 
Georgia  39323.  Contact:  James  K. 
Vaughn.  (404)  221-2300. 
January  12.  Federal  Building,  Rooms 
13029  and  1,5018.  450  Golden  Gate 
Avenue,  San  Francisco,  California 
94102.  Contact:  Beverly  Wood,  (415) 
556-6153. 
January  13.  American  Dental  Society 
Building.  211  E.  Chicago  Avenue, 


Chicago,  Illinois  60606,  Contact: 
Forrest  Lewis,  (312)  353-1784. 
January  14,  Dallas  Public  Library,  Room: 
Auditorium,  1954  Commerce  Street, 
Dallas,  Texas  75202,  Contact:  Patricia 
Newlin,  (214)  767-6596. 
January  16,  Federal  Building,  Room  140, 
601  E.  12th  Street,  Kansas  City, 
Missouri  64106,  Contact:  Richard 
Schrader,  (816)  374-5401. 
January  19,  The  Regency  Inn,  3900  Elati 
Street,  House  of  Common,  Denver, 
Colorado  90204.  Contact:  Sue  Dignum, 
(303)  837-3106. 
January  23,  William  J.  Green,  Federal 
Building,  600  Arch  Street. 
Philadelphia,  Pennsylvania  19101, 
Contact:  Donald  Barrow,  (215)  59&- 
0390. 
January  28,  World  Trade  Center 
Building,  Room  4430,  2  World  Trade 
Center,  New  York,  New  York, 
Contact:  Caroline  Gionta,  (212)  264- 
4118. 
January  29,  New  Federal  Building,  915 
Second  Avenue,  Seattle,  Washington 
98101,  Contact;  Jeanne  Craig,  (206) 
442-0838. 

The  Department  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  follow  notice  and  comment 
rulemaking  procedures  for  this 
regulation  and  that  good  cause  exists  to 
publish  this  portion  of  the  regulations  as 
an  interim  final.  This  provision  is  being 
published  as  an  interim  final  rule 
because  the  Department  recogeizes  that 
States  must  be  notified  of  the  standards 
the  Secretary  will  apply  in  determining 
whether  the  requirements  of  Section  427 
of  the  Act  have  been  met.  It  is 
particularly  important  that  States  be 
notified  of  these  standards  since  States 
meeting  these  standards  are  eligible 
now  to  receive  federal  financial 
participation  in  the  cost  of  voluntary 
placements.  States  also  must  be  notified 
of  these  standards  so  that  appropriate 
planning  activities  may  occur  to  qualify 
States  for  the  additional  funds  under 
Section  427(a)  of  the  Act.  Issuance  of 
this  regulation  as  interim  final  will  also 
allow  States  to  make  application  for  one 
or  more  of  the  above  options  to  be 
effective  as  early  as  the  first  quarter  of 
FY  81  rather  than  waiting  until  the  final 
regulation  is  issued. 

Notwithstanding  the  omission  of 
notice  and  comment  procedures, 
comments  will  be  accepted  for  a 
seventy-five  (75)  day  comment  period. 
The  Department  will  carefully  review  all 
comments  received  during  this  period 
before  publishing  the  final  rule. 

Legislative  Authority 

The  President  signed  the  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980  (Pub.  L.  98-272)  into  law  on  June  17, 


1980.  These  Amendments  made  some 
changes  in  title  IV-B  of  the  Act  which 
provides  States  with  child  welfare 
services  funds  and  create  a  new  title 
>IV-E  to  provide  reimbursement  to 
States  for  foster  care  maintenance  and 
adoption  assistance  for  eligible  children. 

Regulatory  Analysis 

Based  upon  the  conditions  established 
in  Fixecutive  Order  12044  and  the 
Secretary's  implementing  instructions,  a 
threshold  study  has  determined  that  a 
full  regulatory  analysis  is  not  required  of 
this  significant  regulation. 

(Ctitiili)g  of  P'ederal  Domestic  Assistance 
ProHram  No.  13,645  Child  WelfHre  Services- 
State  Grants) 

n.ited:  December  22.  1980. 
Cesar  A.  Perales, 

Assistant  Spcrelary  for  Human  Dcvrlofjnwnl 
Srri  ict'S. 

Approved:  Decemijer  23.  19H0 
Patricia  Roberts  Harris, 
Sri.n-lary  of  Health  and  Humiin  Servii:ps. 

45  CFR  is  amended  by  adding  a  new 
Part  1357  to  contain  requirements 
applicable  to  Title  IV-B  of  the  Social 
Security  Act. 

PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

§  1357.30    Requirements  for  state  eligibility 
for  additional  payments. 

(a)  For  any  fiscal  year  after  FY  1979  in 
which  a  sum  in  excess  of  $141,000,000  is 
appropriated  under  Section  420  of  the 
Act,  a  State  shall  not  be  eligible  for 
payment  of  an  amount  greater  than  the 
amount  for  which  it  would  be  eligible  if 
the  appropriation  were  equal  to 
$141,000,000  unless  the  following 
conditions  have  been  met — 

(1)  The  State  has  conducted  an 
inventory  of  all  childen  who  have  been 
in  foster  care  under  the  responsibility  of 
the  State  for  a  period  of  six  months  or 
more  preceding  the  inventory  as 
described  in  paragraph  (aj(3)  of  this 
section. 

(2)  The  State  has  implemented  and  is 
operating — 

(i)  A  Statewide  information  sysle.m  as 
described  in  paragraph  (a)(4)  of  this 
section; 

(ii)  A  case  review  system  as  described 
in  paragraph  (d)  of  this  section  for  all 
children  receiving  foster  care  under  the 
supervision  of  the  State:  and 

(iii)  A  program  of  services  designed  to 
reunify  children  with  their  parents  or 
families  or  to  provide  alternative 
permanent  placements  through  adoption 
or  legal  guardianship  as  described  in 
paragraph  (a)(5)  of  this  section. 

(3)  Inventory. 


The  inventory  shall  be  a  listing  of  all 
children  who  have  been  in  foster  care 
for  six  months  or  more,  by  case  number, 
date  of  birth,  date  of  initial  and  current 
placement,  and  date  of  last 
admmistrative  or  judicial  review,  and 
for  each  child  listed  in  the  inventory  the 
State  agency  shall  determine — 

(i)  The  appropriateness  of  and 
necessity  for  the  current  foster  care 
placement; 

(ii)  Whether  the  child  can  or  should  be 
returned  to  his  parents  or  freed  for 
adoption:  and 

(iii)  The  services  necessary  to 
facilitate  either  return  to  the  parents, 
placement  for  adoption  or  legal 
guardianship  for  the  child. 

(iv)  In  making  the  determinations 
required  in  this  paragraph  the  State 
agency  may  use  information  from  a  case 
review  conducted  within  the  preceding 
six  months,  or  the  determinations  may 
be  made  at  the  time  of  the  child's  next 
scheduled  case  review  or  earlier,  at  the 
option  of  the  State.  If  the  determinations 
are  made  independently  from  the  case 
review,  the  State  agency  shall  follow  the 
procedures  required  in  paragraph  (d)  of 
this  section.  (Case  Review  System),  to 
determine — 

(.'\)  'I'he  appropriateness  and 
necessity  of  the  current  foster  care 
placement; 

(B)  Whether  to  focus  on  reunification 
or  adoption;  and 

(C)  The  services  necessary  to  attain 
the  placement  goals. 

(v)  The  State  shall  submit  to  the 
Secretary  (in  a  form  and  manner  to  be 
prescribed)  a  report  of  the  data  gathered 
and  the  manner  in  which  the  inventory 
was  conducted.  The  report  shall  be 
submitted  no  later  than  seven  (7) 
months  after  the  start  of  the  inventory 
and  shall  include — 

(A)  The  total  number  of  children  in 
foster  care  at  the  time  of  the  inventory 
by  age,  legal  status,  race,  and  sex: 

(B)  The  number  of  children  in  foster 
care  six  months  or  more  at  the  time  of 
the  inventory,  by  case  plan  goal,  age, 
race,  and  sex.  Case  plan  goals  to  be 
used  in  the  report  shall  be  returned  to 
own  home:  place  for  adoption;  place 
with  legal  guardian(s):  independent 
living:  other  permanent  placement;  long 
term  foster  care;  and  other  (specify). 

(C|  The  number  of  children  who  are 
free  for  adoption  and  the  approximate 
number  thought  to  be  eligible  for 
adoption  assistance  under  title  IV-E. 

(4)  Information  System. 

The  State  agency  shall  establish  a 
permtinent  Statewide  information 
system    rhe  system  shall  make  it 
possible:  to  determine  the  locations  of 
all  children  who  have  been  in  foster" 
care  during  the  preceding  twelve 


months:  to  help  ensure  progress  in 
moving  children  into  permanent  status 
wherever  possible,  through  return  home 
or  through  adoption;  to  document 
preplacement  preventive  services;  to 
support  proper  case  management;  to 
provide  a  source  of  data  for  the 
reporting,  monitoring,  evaluation  and 
inventory  requirements  of  the  Act;  and 
to  provide  the  State  and  Federal 
government  with  information  for 
planning,  policy  development,  technical 
assistance  and  budgeting. 

(i)  The  statewide  information  system 
shall  be  capable  of  providing  data  from 
which  the  legal  status,  demographic 
characteristics,  location  and  goals  for 
placement  of  every  child  currently 
receiving  foster  care  services  or  who  has 
been  in  foster  care  within  the  preceding 
twelve  months,  may  readily  be 
determined. 

(ii)  The  information  system  shall,  at  a 
minimum,  meet  the  following  criteria — 

(A)  Provide  individual  and  aggregate 
data  on  all  children  receiving  services 
for  each  political  subdivision  of  the 
state: 

(B)  Provide  for  the  use  of  uniform 
definitions  as  the  Secretary  may  require: 

(C)  Provide  for  aggregation  of  data  for 
the  State  consistent  with  dates,  format 
and  procedures  as  the  Secretary  may 
require:  and 

(D)  Provide  for  access  to  the  case 
record  for  each  child  which  will 
facilitate  tracking  and  case 
management.  The  data  record  shall 
include— 

(/)  A  ii:vque  identifier 

(2]  Child  and  family  information 
(identification  of  child  and  family:  name. 
ID  number,  address,  and  demographics 
including  special  needs; 

(.;)  Date  case  opened  (new  or 
reopened): 

[4\  Lcgal/custodv  status: 

(5)  Eligibilitv  sta'lus  (IV-A.  IV-B.  IV-E. 
SSI); 

(6]  Living  arrangement: 

(r)  Placement  history  for  voluntary 
and  involuntary  placement  beginning 
with  the  date  of  the  current  continuous 
placement  including  (as  appropriate), 
reasons  for  removal  from  home;  type  of 
adoptive  home  (relatives,  foster  parents, 
other):  adoption  subsidy  status;  date 
freed  for  adoption  and  awaiting 
placF-ment; 

[8]  Case  plan  goals: 

(iJ\  lime  tables: 

[10]  Frequency  of  parental  contact 
with  the  child  and  agency  over  the 
previous  six  months: 

(/?)  Services  provided; 

( 12]  Source  of  services  provided 
(public/private  agency,  direct  or 
purchased); 
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(13]  Dates  when  reviews  and 
dispositional  hearings  are  due  and  held; 
outcomes; 

[14]  Date  of  revocation  of  voluntary 
placement; 

f75l  Date  and  reason  for  client 


maintaining  and  strengthening  parent- 
child  relationships  through  frequent  and 
regular  visits.  The  guidelines  shall 
contain  principles  policies  and 
procedures  which  workers  must 
follow — 


paragraph  (a)(6)(i)(C)  or  (3)(6)(ii)(C}  ^'s 
appropriate. 

(iv)  A  description  of  the  progra-;  o? 
services  to  reunify  families  to  ach!e\  p 
other  permanent  placement  shall  be 
submitted  to  the  RPD  for  review  and 
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arrangements  for,  mental  health,  drug 
and  alcohol  abuse  counseling,  and 
vocational  counseling  or  vocational 
rehabilitation: 

(iii)  Written  guidelines  which  workers 
shall  use  for  assessing  the  feasibility 


nr.    ,,f  , 


and  is  able  to  participate  in  the  decision 
or  process  without  excessive  anxiety  or 
fear. 

(iii)  Close  Proximity  to  Parent(s) 
Home  means  a  placement  nearest  the 
home  community  or  residence  of  the 


(B)  A  description  of  the  type  of  home 
or  institution  in  which  the  child  is  to  be 
placed; 

(C)  A  justification  of  appropriateness 
of  placement  that  discusses  the  child's 
best  interests  and  any  special  needs, 

z^nA  wtiplVipr  tt^p  nl^rpmpnt  is  in  tfip 
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[13]  Dales  when  reviews  and 
dispositional  hearings  are  due  and  held; 
oulcomes; 

(I'i)  Date  of  revocation  of  voluntary 
placement; 

[15]  Date  and  reason  for  client 
discharge  or  case  closure  (record 
retained  for  12  months);  and 

(76)  Identifier  for  local  agency. 
caseworker  and  supervisor; 

(E)  Assure  compliance  with  Part  95. 
Subpart  F  of  title  (HHS  approval  of 
systems  procurements  in  excess  of 
SlOO.OOO  for  which  Federal  financial 
participation  is  requested);  and 

(F)  Assure  protection  of  government 
rights  to  systems  developed  with 
Federal  financial  participation,  as 
described  in  45  CFR  74.145, 
Nonrevocable,  royalty-free  license. 

(iii)  The  requirements  under 
paragraph  (a)(4)(ii)  of  this  section  shall 
be  applicable  to  all  children  in  foster 
care  on  October  1, 1980.  or  the  date 
upon  which  the  State  desires  to  be  found 
eligible  for  funds. 

(iv)  The  case-specific  information 
described  in  paragraph  (a)(4)(ii)(D)  of 
this  section  shall  be  maintained  in  a 
manner  which  will  facilitate  Slate 
annual  reporting  on  title  IV-E  eligible 
children  in  placement  under  voluntary 
agreement  beginning  in  FY  81.  This 
report  shall  be  submitted  to  the  ACYF 
on  the  last  day  of  November  each  year. 

(v)  States  shall  report  and  cooperate 
with  studies  [as  prescribed  by  the 
Secrel.iry]  on  ihildren  served  in  foster 
care  or  while  remaining  at  home  and  on 
services  provided  to  their  parents. 
Forms  and  instructions  will  be  furnished 
to  the  States  after  OMB  approval. 

(vi)  To  meet  Federal  reporting 
requirements.  Stales  shall  provide 
information  as  the  Secretary  specifies. 

(5)  Services  Desii^r.ed  to  Reunify 
Families  or  Achieve  Other  Pernninenl 
Placements. 

(i)  The  program  of  servici^s  designed 
to  help  children  return  to  their  homes 
shall  include — 

(A)  A  core  of  reunification  services 
which  shall  include  day  cave  services, 
homemaker  or  caretaker  servicr's.  and 
family  or  individual  counseling  for 
parenl(s)  and  child; 

(B)  Other  services  which  the  State 
agency  identifies  as  necessary  and 
appropriate  to  facilitate  reunification  of 
children  and  families  may  be  provided, 
such  as  respite  care:  parent  education; 
self-help  groups;  provision  of.  or 
arrangements  for,  mental  health,  alcohol 
and  drug  abuse  counseling,  and 
vocational  counseling  or  rehabilitation. 

(C)  Written  guidelines  v\hi(.h  stress 
the  value  of  worker  involvemont  with 
the  family  of  the  child  early  in  the 
placement  and  the  importance  of 


maintaining  and  strergthf-ning  parent- 
child  relationships  through  frequent  and 
regular  visits.  The  guidelines  shall 
contain  principles  policies  and 
procedures  which  workers  must 
follow — 

(7)  In  determining  the  appropriate 
reunification  services  for  each  family's 
situation; 

[2]  In  providing  (for  at  least  three 
months)  post-placement  supportive 
services;  and 

(J)  In  determining  that  a  child  cannot 
be  returned  home. 

(ii)  The  program  of  services  designed 
to  facilitate  adoption  or  legal 
guardianship  shall  include —  "» 

(A)  Legal  services  to  free  children  for 
permanent  placement,  including 
voluntary  relinquishment,  lerminalion  of 
parental  rights,  or  activiles  required  by 
the  State  to  establish  legal  guardianship: 

(B)  Adoptive  services,  including 
recruitment  and  preparation  of  adoptive 
families,  registration  with  adoption 
exchanges;  identification  of  current 
foster  families  as  appropriate  adoptive 
parents  for  children  in  their  rare, 
counseling,  and  follow-up  services  to 
support  the  placement; 

(C)  Other  activities  identified  by  the 
agency  as  necessary  and  appropriate  for 
permanent  placement,  such  as  training 
families  to  care  for  special  needs 
children;  training  workers  to  meet  legal 
requirements  for  court  actions;  post- 
adoption  services,  including  parent 
support  groups  and  other  self-help 
groups;  and 

(D)  Written  guidelines  which  contain 
principles,  policies  and  procedures 
which  workers  shall  follow — 

[1]  In  determining  the  most 
appropriate  pain  for  the  child  who 
cannot  return  to  his  or  he  fa.-nily.  giving 
first  consideration  tc  adoption,  followed 
by  alternatives  such  as  legal 
guardianship,  cr  long-term  foster  ( a."e  in 
exceptional  circumstances:  and 

[2]  In  determining  the  appropriate 
procedures  for  placement,  including 
preparation  for  placement,  follow-up. 
and  support  services  as  needed  for 
parents.  legal  guardians,  fester  parents, 
and  children. 

(iii)  For  each  child  under  the  care  of 
the  State,  the  case  plan  as  required  in 
p.iragrapli  (d)  of  ihis  se^.tjon.  Case 
Review  System,  shaii  include — 

(1)  Goals  for  reunification  w  ith 
families,  or  a  discussion  of  factors 
considered  in  a  determination  thai  the 
child  cannot  be  returned  home  and  goals 
for  alternative  permanen'  placement; 
and 

(2)  Documentation  of  the  casev\orkers 
actions  in  application  of  the  principles, 
policies,  and  procedures  set  forth  in  the 
Stale's  guidelines  as  required  in  sub- 


paragraph (a)(6)(i)(C)  or  (a)(6)(ii)(C)  ;=5 
appropriate. 

(iv)  A  description  of  the  progra-n  of 
services  to  reunify  families  to  achie\  p 
other  permanent  placement  shall  be 
submitted  to  the  RPD  for  review  and 
approval. 

(6)  Determinations  as  to  whether  a 
State  agency  has  met  the  requirements 
of  paragraph  (a)  of  this  section  shall  be 
based  upon  the  reports  submitted  and 
on-site  surveys  of  implementation  and 
shall  be  made  prior  to  award  of 
additional  payments. 

(b)  If,  for  any  two  consecutive  fiscal 
years  after  Fiscal  Year  1979.  there  is 
appropriated  under  Section  420  of  the 
Act  a  sum  equal  to  or  greater  than 
$266,000,000,  a  State's  allotment  amount 
for  any  fiscal  year  after  those  two 
consecutive  fiscal  years  shall  be 
reduced  to  an  amount  equal  to  its 
allotment  amount  for  Fiscal  Year  1979 
unless  the  following  conditions  have 
been  met — 

(1)  The  State  agency  has  completed  an 
inventory  of  children  in  foster  care  and 
determination  of  the  appropriateness  of 
placement  and  the  report  of  the  type 
specified  in  paragraphs  (a),  (3),  and  (-}) 
of  this  section; 

(2)  The  State  agency  has  implemented 
and  is  operating — 

(i)  A  statewide  information  system  as 
described  in  paragraph  (a)(4)  of  this 
section; 

(ii)  A  case  review  system  as  described 
in  paragraph  (d)  of  this  section  for  all 
children  receiving  foster  care  und<^r  the 
supervision  of  the  State:  and 

(iii)  A  program  of  services  designed  to 
reunify  children  with  their  parents  or 
families  or  to  provide  alternative 
perm.anent  placements  through  adoption 
or  legal  guardicjnship  as  described  in 
paragraph  (a)(5)  of  this  section. 

(3)  The  State  agency  has  imp?emen!f  J 
and  is  operating  a  program  of  pre- 
plarement  preventive  services,  policies 
and  procedures  designed  to  help 
children  rem,ain  with  their  families. 

The  State  agency's  program  of  prc- 
placement  preventive  services  sha!! 
include — 

(i)  Twenty-four  hour  emergency 
caretaker  and  homemaker  services  day 
care,  crisis  counseling,  individual  ar,d 
family  counseling,  emergency  shelters, 
procedures  and  arrangements  for  access 
to  available  emergency  financial 
assistance;  and  arrangements  for  the 
provision  of  temporary  child  care  to 
provide  respite  to  the  family  for  a  brief 
period,  as  part  of  a  plan  for  preventing 
foster  care  placement. 

(ii)  Other  services  which  the  agency 
identified  as  necessary  and  appropriate, 
such  as  home-based  family  services: 
self-help  groups;  provision  of.  or 


arrangements  for,  mental  health,  drug 
and  alcohol  abuse  counseling,  and 
vocational  counseling  or  vocational 
rehabilitation; 

(iii)  Written  guidelines  which  workers 
shall  use  for  assessing  the  feasibility 
and  appropriateness  of  services  to 
suppoil  and  improve  family  functioning 
or  for  determining  when  a  child  should 
be  removed  from  a  home  and  which 
specify  the  factors  to  be  considered  in 
making  such  a  decision,  including  who 
within  the  agency  shall  be  involved  in 
the  decision, 

(iv)  Written  guidelines  which  specify 
the  circumstances  in  which  prior  efforts 
to  prevent  placement  would  not  be 
required,  including  situations  when — 

(A)  The  circumstances  in  the  home 
present  a  substantial  risk  of  harm  to  the 
child's  welfare;  or 

(B)  Preventive  services  have  been 
offered  but  were  refused  by  the  family. 

(4)  For  each  child  under  the  care  of 
the  State,  there  shall  be  documentation 
in  the  case  plan  of  caseworker  efforts  to 
prevent  placement  through  the 
application  of  the  principles,  policies 
and  procedures  set  forth  in  the  Stale's 
guidelines  as  specified  in  paragraph 
(b)(3)(iii)  and  a  statement  as  to  why 
such  efforts  failed  to  prevent  the  child's 
removal  or  why  these  efforts  were  not 
required. 

(5)  A  description  of  the  program  of 
pre-placement  preventive  services  shall 
be  submitted  to  the  RPD  for  review  and 
approval. 

(6)  Determination  as  to  whether  a 
State  agency  has  met  the  conditions  of 
paragraph  (b)  of  this  section  shall  be 
based  upon  the  reports  submitted  and 
on-site  surveys  of  implementation. 

(c)  Amount  expended  by  the  State  for 
the  purposes  of  complying  with  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  shall  be  conclusively 
presumed  to  have  been  expended  for 
child  welfare  services. 

(d)  Case  Review  System.  The  State 
agency  shall  develop  and  implement  a 
case  review  system  that  shall  ensure,  for 
each  child  receiving  foster  care 
maintenance  payments  under  the  State 
title  IV-E  plan,  a  case  plan,  periodic 
review  of  the  child's  status,  and 
procedural  safeguards  regarding  the 
righls  of  the  child  and  the  parent(s). 

(1)  Definition  of  Terms. 

(i)  Appropriate  Notice  to  the  Child 
means  written  notice  or  person-to- 
person  discussion  that  lakes  into 
account  the  child's  ability  to  understand 
what  is  being  conveyed  without  raising 
excessive  anxiety  or  fear. 

(ii)  Child  of  Appropriate  Age  means 
that  the  child  is  able  to  understand  the 
circumstances  and  implications  of  the 
situation  in  which  he  or  she  is  involved 


and  is  able  to  participate  in  the  decision 
or  process  without  excessive  anxiety  or 
fear. 

(iii)  Close  Proximity  to  Parent(s) 
Home  means  a  placement  nearest  the 
home  community  or  residence  of  the 
child's  parent(s)  or  legal  guardian(s)  that 
is  consistent  with  the  child's  best 
interest  and  special  needs.  Factors  to  be 
considered  include  ease  with  which  the 
child,  his  or  her  parent(s)  and  family 
m.ay  visit  each  other  and  the  availability 
of  services  the  child  may  require. 

(iv)  Determining  the  Continuing 
Necessity  and  Appropriateness  of 
Placement  means  an  assessment  of  the 
conditions  in  the  child's  own  home  to 
determine  whether  the  child  should 
return  home.  If  the  review  of  the  home 
indicates  that  continued  foster  care  is 
required,  the  assessment  shall  also 
include  a  determination  of  whether  the 
placement  and  the  services  provided  are 
appropriate  to  the  child's  needs  and 
whether  the  service  goals  in  the  case 
plan  are  still  appropriate. 

(v)  Placement  in  the  Least  Restrictive 
Setting  means  the  most  family-like 
selling  that  can  provide  the  environment 
and  services  needed  to  serve  the  child's 
best  interests  and  special  needs.  In 
order  of  consideration,  this  means 
placement  with  relative(s),  tribal 
member(s),  foster  family  care,  group 
home  care  and  institutional  care. 

(2)  Case  Plan. 

(i)  The  Slate  agency  shall  develop 
written  policies  and  appropriate 
procedures  to  be  in  effect  throughout  the 
State  which  will  assure  that  children 
will  be  placed  in  the  least  restrictive 
setting  available  and  in  close  proximity 
to  the  parenl(s)'  or  family  home, 
consistent  with  the  best  interests  and 
special  needs  of  the  child.  The  Slate 
agency  shall  develop  a  Statewide 
procedure  for  approving  oul-of-Slate 
placements  or  placements  beyond  a 
specified  distance  from  the  child's  home. 

(ii)  The  case  plan  shall  be  a  separate, 
identifiable  written  document  which 
includes  for  each  child  a  relevant 
his'o.-}  and  diagnostic  assessment,  sets 
goals,  and  describes  significant 
transactions  involving  the  child, 
including,  after  October  1, 1983,  the 
preventive  services  which  were  offered 
or  provided  prior  to  placement. 

(iii)  The-case  plan  shall  be  developed 
within  a  30  day  period,  starting  at  the 
lime  the  agency  assumes  responsibility 
for  providing  services  or  placing  the 
child,  and  shall  include  at  a  minimum — 

(A)  After  October  1, 1983,  a 
description  of  the  services  offered  or 
provided  which  were  intended  to  help 
the  child  remain  with  his  family; 


(B)  A  description  of  the  type  of  home 
or  institution  in  which  the  child  is  to  be 
placed; 

(C)  A  justification  of  appropriateness 
of  placement  that  discusses  the  child's 
best  interests  and  any  special  needs, 
and  whether  the  placement  is  in  the 
least  restrictive  setting  available  and  in 
the  closest  proximity  to  the  parent{s)' 
home; 

(D)  A  statement  of  all  requiremenls  of 
the  court  at  the  time  of  judici-1 
determination  or  recommendations  of 
the  administrative  review  panel  and  a 
discussion  of  how  the  agency 
responsible  for  the  child's  care  will  meet 
the  requiremenls  and  recommendations; 

(E)  An  analysis  of  the  circumstances 
that  necessitated  the  placement  and  the 
improvements  required  for  the  child's 
return  to  his  or  her  home; 

(F)  A  statement  of  the  goals, 
developed  in  consultation  with  the  child 
and  his  or  her  family,  to  be  achieved 
during  the  period  of  placement,  a 
description  of  the  services  to  be 
provided  to  the  child,  the  child's 
parenl(s)  and  family,  and  a  discussion  of 
the  appropriateness  of  these  services  in 
meeting  the  goals  and  the  child's  special 
needs,  if  any; 

(G)  A  statement  of  the  agency's  plan 
for  assuring  that  the  child  receives 
proper  care  while  in  the  foster  home  or 
institution  including  services  to  the 
foster  parent{s)  to  facilitate  and  support 
the  child's  adjustment,  and  that  services 
are  provided  to  the  parent(s)  and  child 
in  order  to  improve  the  conditions  in  the 
parenl(s)'  home; 

(H)  An  estimated  date  by  which  a 
decision  will  be  made  to  return  the  child 
to  his  or  her  parenl(s)  or  family,  or  to 
seek  an  alternative  permanent 
placement  including  adoption; 

(I)  A  description  of  the  extent  to 
which  the  child,  if  or  appropriate  age, 
the  parenl(s)  or  other  relatives 
participated  in  the  development  of  the 
case  plan: 

(I)  Where  long  term  foster  care  is 
determined  to  be  the  plan  for  the  child's 
future,  the  responsible  agency  shall 
include  a  statement  in  the  case  plan  of 
the  special  needs  or  circumstances  that 
would  not  allow  the  child  to  be  returned 
home  or  placed  for  adoption,  and  shall 
specify  the  efforts  that  were  made  to 
place  the  child  with  parent(s)  or  other 
family  or  in  adoption; 

4K)  All  parties  to  the  development  of 
the  case  plan,  including  the  child,  his/ 
her  parenl(s)  or  other  relative(s),  shall 
receive  a  copy  of  the  plan,  which  will 
include,  whenever  possible,  signature(s) 
indicating  that  they  have  read  and 
understood  the  plan: 

(L)  The  case  record  shall  contain  a 
continuing,  updated  notation  of  the 
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results  of  each  court  and  administrative 
action  or  review  affecting  the  child,  and 
significant  agency  actions,  services,  or 
encounters  relative  to  the  case  plan  for 
the  child,  parent(s)  and  family,  and  the 
ioster  family. 


dispositional  hearing(s)  annually 
thereafter,  unless  otherwise  determined 
by  a  court  of  competent  jurusdiction. 

(ii)  The  dispositional  hearing  shall  be 
held  by  a  family,  juvenile  or  other  court 
of  competent  jurisdiction  including  a 


the  parent(s)  or  family  two  weeks  in 
advance,  with  a  statement  advising 
them  of  Iheir  right  to  comment  and  to  a 
review  and  discussion  of  the  proposed 
change  with  a  person  not  responsible  for 
the  case  management  or  ddivery  of 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 


for  Children.  Youth  and  Families. 

January  9;  Federal  Reserve  Bank 
Building  Auditorium,  600  Atlantic 
Avenue,  Boston,  Massachusetts  02210, 
Contact:  Tina  Janey  Burell,  (617)  223- 


eligibility,  on  reimbursable  costs  and  on 
completing  the  application  form.  The 
following  is  a  summary  of  the 
demonstration  project. 
Four  of  the  ten  meetings  to  be  held 
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results  of  each  court  and  administrative 
action  or  review  affecting  the  chiid,  and 
significant  agency  actions,  services,  or 
encounters  relative  to  the  case  plan  for 
the  child,  parent(s)  and  family,  and  the 
foster  family. 

(3)  Periodic  Review. 

The  case  review  systerr.  shall  provide 
for  a  review  of  the  status  of  each  child 
no  less  frequently  than  once  e\ery  six 
months  by  a  court,  or  by  an 
administrative  review.  The  ppriodic 
review  shall  include — 

(i)  A  determination  of  the  continuing 
necessity  for  and  appropriatene.<;.s  of  the 
child's  placement; 

(ii)  A  discussion  of  the  extent  to 
which  all  parties  have  complied  with  tht; 
case  plan  and  achieved  the  goals 
described  in  the  plan; 

(iii)  A  summary  of  progress  low.iid 
alleviating  or  mitigating  the 
circum.'Jtances  necessitating  pliu fDK.-nt: 
and 

(iv)  A  target  date  by  xvhich  the  chiid 
may  be  returned  home  or  placed  for 
adoption,  legal  guardianship  or  other 
permanent  placement. 

(4)  Administrative  Review. 

(i)  When  the  periodic  review  is  an 
administrative  review  it  shall  b(; 
conducted  by  a  pane!  of  appropriiite 
persons,  at  least  one  of  whom  is  not  a 
part  of  the  direct  line  of  supervision  in 
the  delivery  of  services  to  the  child  or 
parent(s)  being  reviewed.  The  rcnievv 
panel  may  include  agency  staff,  staff  of 
other  agencies,  officers  of  the  court  and 
citizens  qualified  by  experience, 
professional  background  or  training. 

(ii)  Members  of  the  administrative 
review  panel  shall  receive  instructions 
which  will  enable  them  to  understand 
the  review  process  and  their  roles  as 
participants. 

(iii)  The  administiative  review  shall 
be  open  to  the  participation  of  the 
parent(s)  and  the  child,  if  of  appropriate 
age,  and  may  include  the  foster  parents. 
The  agency  shall  develop  methods  a.nd 
procedures  for  assuring  that  written 
notice  will  be  sent  to  the  child's 
parent(s)  two  weeks  prior  to  the  review, 
notifying  them  of  the  date  and  location 
of  the  review,  and  the  rights  of  parentjs] 
and  the  child  to  be  accompanied  hy  a 
representative  of  their  choice. 

(iv)  Following  the  review,  a  written 
statement  of  the  conclusions  and 
recommendations  shall  be  made 
available  to  all  participants  in  the 
review,  subject  to  agency  safeguards 
relative  to  the  confidentiality  of 
information. 

(5)  Dispositional  Hearings. 

(i)  The  case  review  system  sh.ill 
require  a  dispositional  hearing  for  each 
child  no  later  than  18  months  after 
placement;  and  shall  have  additional 


dispositional  hearing(s)  annually 
thereafter,  unless  otherwise  determined 
by  a  court  of  competent  jurisdiction. 

(ii)  The  dispositional  hearing  shall  be 
held  by  a  family,  juvenile  or  other  court 
of  competent  jurisdiction  including  a 
tribal  court,  or  by  an  adminislrative 
body  appointed  or  approved  by  the 
court. 

(iii)  The  hearing  shall  determine  the 
child's  future  status,  including 
whether — 

(A)  The  child  should  be  rtfufneJ  to 
his  or  her  parenl(s)  or  ether  famiiii 
member(s); 

(B)  The  child  should  be  continued  in 
foster  care  for  a  specified  period; 

(C)  The  child  should  be  placed  for 
adoption  or  legal  guardianship:  or 

(ID)  The  child,  because  of  exceptional 
circumstances,  should  remain  in  foster 
care  on  a  long  term  basis  as  a 
permanent  plan  or  with  a  goal  of 
independent  living. 

(6)  Procedural  Safeguards  for  the 
Rights  of  Parents  and  Children. 

(i)  Procedural  safeguards  shall  be 
applied  with  respect  to  the  rights  of 
parents,  families  and  children  portainint! 
to— 

(A)  Remo\  al  of  the  child  from  the 
home  of  his  or  her  paFent(s)  or  other 
family  member(s): 

(B)  Any  change  in  the  chihis  foster 
care  placement;  and 

(C)  Any  determination  affecting  the 
visitation  arrangements  of  the  parpnt(s) 
or  other  family  member(s). 

(ii)  Procedural  safeguards  shall 
iiu  iude — 

(A)  Prior  written  notice  of  the 
agency's  intent  to  petition  the  court  to 
remove  a  child  from  the  home  of  his  or 
her  parent(s)  or  other  familj  membnr(s). 
Notice  shall  be  provided  tv\o  we(!ks  in 
advance  of  the  intended  action  and  shall 
specify  tlie  nature  of  the  hearing;  how 
counsel  may  be  obtained:  the  right  to 
written  findings  from  the  hearing  and 
how  they  may  be  obtain^^d;  and  the  right 
to  appeal.  The  State  shall  have  a  method 
of  verifying  that  the  p;ire."t(>!)  or  f.imily 
received  the  notice. 

This  prior  notice  requirement  will 
apply  to  all  court  proceedings  with 
regard  to  neglect,  dependency  or 
termination  of  parental  rights  unless  the 
(hild's  health  or  well-being  would  \w. 
endangered  if  prior  notice  were  gi\  en. 

IB]  A  method  of  ensuring  thjt  noiice 
of  the  intent  to  petition  the  court  to 
remove  the  child  from  the  home  or  to 
terminate  parental  rights  is  given  in  the 
language  of  the  family  and/or  is  given 
orally  if  there  are  indications  that  the 
parent  does  not  read. 

(C)  Written  notice  of  any  intended 
change  in  placement  or  visitation 
agreement.  The  Notice  sh.^11  be  sent  to 


the  parent(s)  or  family  two  weeks  in 
advance,  with  a  statement  advising 
them  of  their  right  to  comment  and  In  » 
review  and  discussion  of  the  proposed 
change  with  a  person  not  responsibie  for 
the  case  management  or  delivery  of 
services  to  the  parent(s)  or  child,  uniess 
the  child's  health  or  well-being  is 
endangered  by  delaying  the  action  or 
would  be  endangered  if  prior  notice 
were  given; 

(D)  Procedures  which  shall  ensure 
review  of  the  parent(s)'  objection(&|  and 
provide  for  a  discussion  of  the  proposed 
change  with  the  parent{s):  and 

(E)  Appropriate  notice  of  the  inifr-.ded 
change  in  placement  or  visitation 
arrangement  to  the  child,  given  two 
weeks  in  advance,  unless  the  child's 
health  or  well-being  is  endangered  by 
delaying  the  action  or  would  be 
endangered  if  prior  notice  were  givtr.. 

(Aitoptiori  Ass■^sl3.^ce  and  ChiiiJ  VVelf.c  A' '. 
of  1980,  Pub.  L.  96-272.  42  U.S.C.  670  el  seq.. 
94  Stat.  501.  42  U  S.C.  620.  94  St.^t  51G  el  sc^.. 
Ser.tion  1102  of  the  Social  Security  Act,  as 
amended.  42  U.S.C.  1302) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

45  CFR  Parts  1355, 1356,  and  1357 

Foster  Care  Maintenance  Assistance 
and  Adoption  Assistance;  Child 
Welfare  Services 

agency:  Office  of  Human  Development 

Services  (OHDS),  HHS. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Department  is  proposing 
regulations  to  govern  the  new  title  IV-E 
program,  Federal  financial  participation 
for  Foster  Care  and  Adoption 
Assistance,  and  revisions  to  the  title 
IV-B  program.  Child  Welfare  Services. 
of  the  Social  Security  Act,  contained  in 
Pub.  L.  96-272,  the  Adoption  Assistance 
and  Child  Welfare  Act  of  1980. 

Interim  Final  Regulations  have  also 
been  issued  to  notify  States  of  the 
procedures  and  protections  that  must  be 
in  place  before  a  State  can  receive  its 
share  of  title  IV-B  funds  if 
appropriations  are  made  in  excess  of 
$141  million.  These  provisions  also 
apply  to  transfer  of  funds  from  title  IV-E 
to  title  IV-B  for  use  in  child  welfare 
services,  and  to  reimbursements  for  the 
allowable  costs  of  voluntary  placements 
of  children  in  foster  care. 
DATES:  Comments  must  be  received  on 
or  before  March  16, 1981.  Comm.ents  on 
the  proposed  rule  for  fiscal 
requirements,  including  allotments,  the 
transfer  of  funds  and  administrative  and 
training  expenditures  under  title  IV-E 
[Sec.  1356.80)  must  be  received  on  or 
before  January  30, 1981. 

ADDRESS:  Send  written  comments  to: 
Frank  Ferro,  P.O.  Box  1182,  Washington. 
DC.  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Ferro.  Associate  Chief,  Children's 
Bureau,  (202)  755-7418. 
SUPPLEMENTARY  INFORMATION:  Public 
Meetings. 

Public  meetings  on  this  proposed 
rulemaking  will  be  held  on  the  dates  and 
at  the  locations  listed  below.  For  further 
information,  contact  the  Regional 
Program  Director  in  the  appropriate 
Regional  Office  of  the  Administration 


for  Children.  Youth  and  Families. 
January  9:  Federal  Reserve  Bank 
Building  Auditorium,  600  Atlantic 
Avenue,  Boston,  Massachusetts  02210, 
Contact:  Tina  Janey  Burell,  (617)  223- 
6450. 
January  9:  Richard  B.  Russell  Building. 
75  Spring  Street,  N.W..  Atlanta, 
Georgia  39323.  Contact:  James  K. 
Vaughn,  (404)  221-2300. 
January  12;  Federal  Building,  Rooms 
13029  and  15018,  450  Golden  Gate 
Avenue,  San  Francisco,  California 
94102,  Contact;  Beverly  Wood.  (415) 
556-6153. 
January  13:  American  Dental  Society 
Building.  211  E.  Chicago  Avenue, 
Chicago,  Illinois  60606,  Contact; 
Forrest  Lewis,  (312)  353-1784. 
January  14:  Dallas  Public  Library,  Room: 
Auditorium,  1954  Commerce  Street, 
Dallas,  Texas  75202,  Contact;  Patricia 
Newlin.  (214)  767-6596. 
January  16:  Federal  Building.  Room  140. 
601  E.  12th  Street.  Kansas  City, 
Missouri  64106,  Contact:  Richard 
Schrader,  (816)  374-5401. 
January  19;  The  Regency  Inn.  3900  Elati 
Street,  House  of  Common,  Denver. 
Colorado  90204,  Contact;  Ms.  Sue 
Dignum,  (303)  837-3106. 
January  23;  William  J.  Green  Federal 
Building,  Room  3306,  600  Arch  Street, 
Philadelphia,  Pennsylvania  19101, 
Contact:  Donald  Barrow,  (215)  596- 
0390. 
January  28:  World  Trade  Center 
Building,  Room  4430,  2  World  Trade 
Center,  New  York,  New  York, 
Contact;  Caroline  Gionta,  (212)  264- 
2405. 
January  29:  New  Federal  Building,  915 
Second  Avenue,  Seattle,  Washington 
98101.  Contact:  Ms.  Jeanne  Craig.  (200) 
442-0838. 

The  Department  has  established  a 
demonstration  project  to  assist  qualified 
applicants  with  certain  costs  of 
commenting  on  these  proposed 
regulations.  The  purpose  of  this  project 
is  to  learn  whether  this  kind  of 
assistance  will  achieve  a  more  complete 
discussion  of  significant  issues  and  a 
greater  diversity  of  oral  and  written 
comments.  This  project  is  described  in  a 
Notice  published  in  Part  VI  of  the 
Federal  Register  on  December  17. 1980 
(45  FR  83172).  Please  refer  to  that  Notice 
for  complete  information  on  criteria  for 


eligibility,  on  reimbursable  costs  and  on 
completing  the  application  form.  The 
following  is  a  summary  of  the 
demonstration  project. 

Four  of  the  ten  meetings  to  be  held 
during  the  comment  period — Kansas 
City  (Jan.  16).  Denver  (Jan.  19), 
Philadelphia  (Jan.  23),  and  Seattle  (Jan. 
29) — have  been  chosen  for  the 
demonstration  project  as  sites  where 
selected  applicants  can  be  assisted  to 
participate  if  they  could  not  otherwise 
afford  to  do  so.  Applicants  for  the 
regional  meeting  in  Kansas  City  must 
live  in  Iowa,  Kansas.  Missouri  or 
Nebraska;  applicants  for  the  meeting  in 
Denver  m.ust  live  in  Colorado,  Montana. 
North  Dakota.  South  Dakota,  Utah  or 
Wyoming;  and  applicants  for  the 
meeting  in  Philadelphia  must  live  in 
Delaware,  Maryland.  Pennsylvania, 
Virginia,  West  Virginia  or  the  District  of 
Columbia.  Finally,  applicants  for  the 
meeting  in  Seattle  must  live  in  Alaska, 
Idaho,  Oregon  or  Washington  State.  The 
states  listed  are  the  states  served  by 
each  of  the  four  regional  offices. 

In  addition,  interested  persons 
throughout  the  country  and  the 
territories  are  eligible  to  apply  for 
funding  to  prepare  wTitten  comments 
(such  as  com,pilations  of  membership 
surveys)  or  to  gather  informtion  to  back 
up  their  positions  on  the  issues  in  these 
proposed  regulations.  The  Department 
will  give  special  consideration  to 
applications  for  written  comments  from 
those  regions  where  assistance  to  attend 
regional  meetings  is  not  available. 

Applications  for  assistance  to 
participate  in  one  of  the  four  regional 
meetings  must  be  postmarked  on  or 
before  the  following  dates:  for  the 
Kansas  City  meeting — December  26, 
1980;  for  the  Denver  meeting — December 
29,  1980;  for  the  Philadelphia  meeting — 
January  2. 1981;  and  for  the  SeatUe 
meeting — Jaru^ary'  8, 1981.  Applications 
for  assistance  in'preparing  written 
com.m.ents  must  be  postmarked  on  or 
before  January-  21, 1981.  These  deadlines 
have  been  set  to  allow  the  Department 
sufficient  time  to  review  applicants  and 
notify  successful  applicants.  However, 
late  applications  will  be  considered  to 
the  extent  possible. 

An  Evaluation  Board  will  review  all 
applications.  To  approve  an  application. 
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the  Board  must  be  able  to  decide  that  it 
meets  all  the  following  three  criteria: 

1.  The  information  the  applicant  plans 
to  present  will  help  the  Department 
decide  the  issues  in  the  proposed 
regulations. 

7  Thp  nnnlirant  rpnrpBpnfs  an  intprpsf 


and  improves  the  program  of  Federal 
support  for  foster  care  of  needy  and 
dependent  children,  establishes  a 
program  of  Federal  Financial 
participation  to  encourage  adoptions  of 
children  with  special  needs,  and 


onr.i-iiironaQ   oiir»r»r,rf   fnr  fho  f; 


ami  li; 


reunited  with  their  families  and  who 
have  "special  needs"  as  defined  in  the 
regulation,  financial  assistance  will  be 
available  to  families  adopting  these 
children.  In  short,  the  new  law  rests  on 
three  pillars; 

Prpvpntinn  of  unnecessarv  seoaration 
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requisite  changes.  This  regulation  is 
drafted  in  recognition  of  the  diversity  of 
States  and  the  variety  of  problem 
.solving  approaches  extant.  The 
Department  has  made  every  effort  to  be 
sensitive  to  State  practice  and  has 


caseload  which  is  expected  to  decline  a       D.  Coordination 


further  15%  from  the  average  number  of 
children  in  care  in  FY  81.  Continuing 
declines  of  approximately  5%  per  year 
are  expected  in  FY  83  and  FY  84  when 
the  caseload  size  is  expected  to  stabilize 


The  Department  believes  that 
coordination  of  services  in  a  time  of 
scarce  resources  is  vital  to  ensure  the 
most  appropriate  and  cost  effective  use 
of  available  resources.  Pub.  L.  96-272  is 
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the  Board  must  be  able  to  decide  that  it 
meets  all  the  following  three  criteria: 

1.  The  information  the  applicant  plans 
to  present  will  help  the  Department 
decide  the  issues  in  the  proposed 
regulations. 

2.  The  applicant  represents  an  interest 
that  otherwise  might  not  be  heard. 

3.  The  applicant  cannot  otherwise 
afford  the  costs  of  participating  in  a 
regional  meeting  or  developing  written 
comments. 

An  application  must  contain  the 
information  necessary  to  show  whether 
these  three  criteria  are  met.  It  must 
identify  the  issues  of  concern  to  the 
applicant,  his  or  her  positions  on  the 
issues,  and  for  whom  the  applicant 
speaks.  It  must  also  describe  tbi; 
applicant's  financial  situation. 

For  further  information  and  for 
application  forms,  contact:  Carel 
Hedlund,  Demonstration  Project, 
Department  of  Health  and  Human 
Services,  Room  706.E,  200  Independenct* 
Avenue.  S.W..  Washington.  D.C.  20201. 
Telephone:  (202)  245-7545. 

The  Department  urges  everyone 
interested  in  the  regulations  to  make 
their  views  known  during  the  comment 
period  by  attending  a  regional  meeting 
or  submitting  written  comments, 
whether  or  not  they  wish  to  apply  for 
assistance. 

I.  Background 

The  landmark  Adoption  Assistance 
and  Child  Welfare  Act  of  1980  (Pub.  L. 
96-272)  was  enacted  on  June  17. 1980. 
Section  101  of  Pub.  L.  96-272  amended 
title  IV  of  the  Social  Security  Act  (the 
Act)  and  created  a  new  part  E — Federal 
Payments  for  Foster  Care  and  Adoption 
Assistance  (IV-E).  That  section  provides 
for  a  phased  repeal  of  Section  408  of  the 
Act.  which  currently  provides  authority 
for  Federal  matching  in  State  foster  care 
payments  under  the  Aid  to  Families  with 
Dependent  Children  program  (ATDC- 
FC).  States  may  continue  to  receive 
Federal  matching  for  AFDC-FC 
payments  under  Title  IV,  Part  A  of  the 
Act  (IV-A)  until  September  30. 1982  or. 
if  earlier,  the  quarter  in  which  the  State 
implements  an  approved  State  plan 
under  title  IV-E. 

Public  Law  96-272  also  amended  Title 
IV.  Part  B  of  the  Act  (IV-B)  to 
consolidate,  restate  and  in  some 
instances  modify  the  existing  Child 
Welfare  Services  program.  The  most 
significant  modification  set  new 
conditions  on  the  States  for  receipt  of 
their  share  of  increased  appropriations 
intended  to  improve  protections  for 
children  in  foster  care. 

The  new  law  mandates  needed 
improvement  in  the  States'  child  welfare 
and  social  service  programs,  strengthens 


and  improves  the  program  of  Federal 
support  for  foster  care  of  needy  and 
dependent  children,  establishes  a 
program  of  Federal  Financial 
participation  to  encourage  adoptions  of 
children  with  special  needs,  and 
encourages  support  for  the  family. 

The  impetus  behind  the  passage  of 
Pub.  L.  96-272  was  the  belief  of 
Congress,  and  most  Stale  child  welfare 
administrators,  supported  by  extensive 
research,  that  the  public  child  welfare 
system  responsible  for  serving  children, 
youth  and  families  had  become  a 
receiving  or  holding  system  for  children 
living  away  from  parents  rather  than  a 
system  that  assists  parents  in  carrying 
out  their  roles  and  responsibilities  and 
pro\ides  alternative  permanent 
placement  for  children  who  cannot 
return  to  their  own  homes.  Studies  show 
that  under  current  policies  and 
piocedures  thousands  of  children  are 
stranded  in  the  public  fostei  care  system 
with  little  hope  of  being  reunited  with 
their  families  or  having  a  permanent 
home  through  adoption  or  other 
permanency  planning,  thereby  causing 
harm  to  the  children  and  high  costs  to 
the  States. 

The  passage  and  enactment  into  law 
of  Pub.  L.  96-272  (formerly  HR  3434) 
demonstrates  a  Federal  commitment  to 
provide  financial  and  technical 
assistance  to  States  to  make  changes  in 
their  child  welfare  services  systems.  To 
reduce  the  number  of  children  entering 
foster  care,  emphasis  is  placed  upon  the 
use  of  preplacement  preventive  services 
to  help  solve  or  alleviate  the  family 
problems  that  would  otherwise  result  in 
the  child's  removal  from  the  home.  To 
reduce  the  number  of  children  already  in 
the  foster  care  system,  the  law  requires 
States  to  undertake  several  initiatives. 

A  State  must  enact  a  law  by  October 
1, 1982,  establishing  annual  goals  for 
reducing  the  number  of  IV-E  children 
remaining  in  foster  care  over  24  months. 
If  a  State  is  to  receive  Federal  financial 
participation  (FFP)  in  foster  care 
maintenance  payments  under  title  IV-E 
after  October  1. 1983,  it  must  provide 
services  in  all  political  subdivisions  to 
facilitate  the  reunification  of  foster 
children  with  their  families.  To  ensure 
that  children  do  not  remain  adrift  in  the 
foster  care  system,  a  State  must 
implement  case  plan  and  case  review 
procedures  that  cyclically  assess  the 
appropriateness  of  the  child's  placement 
and  reevaluate  the  services  provided  to 
assist  the  child  and  the  family.  To 
encourage  family  reunification,  a  State 
must  attempt  to  place  a  child  in  close 
proximity  to  the  family  and  in  the  least 
restrictive  (most  family  like)  setting,  and 
finally,  for  those  children  who  cannot  be 


reunited  with  their  families  and  who 
have  "special  needs"  as  defined  in  the 
regulation,  financial  assistance  will  be 
available  to  families  adopting  these 
children.  In  short,  the  new  law  rests  on 
three  pillars: 

Prevention  of  unnecessary  separation 
of  the  child  from  the  parents; 

Improved  Quality  of  Care  and 
Services  to  children  and  their  families; 

Permanency  through  reunification 
with  parents  or  through  adoption  or 
other  permanency  planning. 

The  foregoing  is  a  brief  summary  of 
the  major  goals  of  the  law.  Sections  II, 
III  and  IV  of  the  Supplemental 
Information  will  discuss  the  more 
important  provisions  of  the  proposed 
regulation. 

A.  Approach  to  Writing  the  Regulation 

Pub.  L.  96-272  establishes  a  new 
program,  the  title  IV-E  program,  which 
will  replace  the  title  IV-A  foster  care 
program  not  later  than  October  1. 1982. 
In  addition,  the  law  makes  changes  in 
the  IV-B  child  welfare  services  program 
and  it  ties  the  two  programs  together 
with  numerous  program  and  fiscal 
incentives.  Thus,  careful  attention 
should  be  given  to  the  cross  references 
and  linkages  between  Parts  B  and  E. 
These  linkages  are  discussed  under  the 
specific  sections  to  which  they  apply. 
They  include  funding  provisions  with 
respect  to  amount  and  timeliness  of 
appropriations,  transfer  of  funds,  service 
requirements,  administrative  costs  and 
training  regulations. 

While  the  goals  of  the  law  can 
become  somewhat  obscured  by  the 
complexity  of  the  interrelationship  of 
the  IV-B  and  IV-E  programs,  numerous 
provisions  are  drafted  in  the  law  with 
great  specificity  and  leave  little  doubt  as 
to  intent.  Consequently,  the  Department 
was  able  to  incorporate  into  the 
regulation  nearly  verbatim  many 
provisions  of  the  law. 

The  law  gave  the  Department 
discretion  in  implementing  other 
important  provisions.  The  Department 
held  a  public  meeting  to  discuss  the 
issues  with  outside  organizations  and 
established  a  senior  level  policy  group 
to  discuss  alternative  policy  options  and 
make  formal  recommendations  to  the 
Secretary. 

Inevitably  in  writing  regulations, 
difficult  choices  must  be  made  from 
alternatives  representing  competing 
values  and  goals.  This  regulation  is 
aimed  to  bring  about  changes  within  a 
reasonable  timetable  and  may  require 
participating  States  to  make 
fundamental  changes  in  their  child 
welfare  systems.  Ultimately,  the  States 
will  be  the  instrument  of  change.  Many 
States  have  already  begun  to  make  the 


requisite  changes.  This  regulation  is 
drafted  in  recognition  of  the  diversity  of 
States  and  the  variety  of  problem 
solving  approaches  extant.  The 
Department  has  made  every  effort  to  be 
sensitive  to  State  practice  and  has 
incorporated  State  recommendations  in 
its  approach  and  in  framing  the 
provisions  of  the  proposed  regulation. 
At  the  same  time  the  regulation  is 
specific  enough  to  produce  consistency 
in  interpretation  and  uniformity  in 
implementation. 

The  Department's  purpose  has  been  to 
draft  a  regulation  designed  to  foster  the 
desired  changes,  while  allowing 
flexibility  in  the  means  of  producing  the 
changes  required  by  the  law.  The 
requirements  were  developed  after 
seriously  weighing  their  consequences 
for  children,  parents,  State  practice, 
caseworkers,  and  others  affected  by  the 
regulation. 

8.  Financial  Impact 

Cost  considerations  are  a  critical 
element  in  the  regulatory  decision 
process.  Full  implementation  of  the 
intent  of  Pub.  L.  96-272  and  of  the 
proposed  regulation  is  expected  to  have 
considerable  impact  on  the  Nation's 
public  child  welfare  ser\'ices  system 

Cost  consequences,  although  not 
solely  determinative,  were  carefully 
considered  in  drafting  the  regulation 
provisions.  For  example,  the  Department 
chose  to  require  only  those 
preplacement  preventive  services  and 
reunification  services  that  are  essential 
to  accomplishing  the  goals  of  the 
legislation,  rather  than  a  more  extensive 
fist  of  required  services  which  the 
Department  concluded  was  too  costly 
and  would  cause  a  financial  drain  from 
other  vitally  needed  services.  In  dealing 
with  the  information  and  reporting 
ffcquirements,  cost  and  program 
considerations  were  combined.  The 
information  and  reporting  requirements 
in  the  Act  have  been  interpreted  to 
allow  development  of  a  Statewide 
tnformation  system  that  v.ill  meet  the 
reporting  requirements  of  both  Pub.  L. 
95-266.  the  Adoption  Opportunities  Act. 
and  of  Pub.  L.  96-272. 

The  Department  believes  the 
regulation  will  protect  the  best  interests 
of  children  and  families  served,  carry 
out  legislative  requirements,  address  the 
diverse  range  of  capabilities  existing  in 
the  States,  and  lead  to  a  marked 
reduction  of  the  average  number  of 
children  in  foster  care.  It  is  estimated 
that  the  foster  care  caseload  will  decline 
5%  in  FY  81  compared  to  the  average 
number  of  children  in  care  in  FY  80. 
IfiTproved  permanency  planning 
practices  begun  in  FY  81  will  have  their 
greatest  impact  on  the  average  FY  82 


caseload  which  is  expected  to  decline  a 
further  15*^'  from  the  average  number  of 
children  in  care  in  FY  81.  Continuing 
declines  of  approximately  5%  per  year 
are  expected  in  FY  83  and  FY  84  when 
the  caseload  size  is  expected  to  stabilize 
at  approximately  360,000.  or  nearly  30% 
lower  than  the  average  number  of 
children  in  care  during  FY  80. 

If  the  cost  maintaining  children  in 
substitute  care  continues  to  Inflate  at 
the  same  average  rate  that  occurred 
between  1975  and  1978.  cost  savings  per 
year  by  FY  84.  due  to  the  anticipated 
reduction  in  the  number  of  children  in 
out-of-home  placement,  would  be  over 
one  billion  dollars  for  the  Nation's  foster 
care  system. 

'    Based  upon  conditions  established  in 
Executive  Order  12044  and  the 
Secretary's  implementing  instructions, 
the  Department  has  conducted  a 
threshold  study  and  has  determined  that 
a  full  regulator)'  analysis  is  not  required. 
The  Department  has  classified  this 
regulation  as  a  significant  regulation 
under  EKecutive  Order  12044. 

C.  Reporting  and  Recordkeeping 
Requiremerts 

Ihe  proposed  regulation  contains 
reporting  and  recordkeeping 
requirements.  The  Department  is 
required  to  submit  to  the  Office  of 
Management  and  Budget,  for  review  and 
approval,  the  following  sections  and/or 
forms  pertaining  to  reporting  and 
recordkeeping  requirements: 

—Inventory  of  Children  in  Foster  Care 
(Sec.  1357.30(a)(3)) 

— Statewide  Information  System  (Sec. 
8357  30(a)(4]) 

— Report  or.  Voluntary  Placements 
(Sec.  1357.30[a)(4)(iv)) 

—Federal  Reports  on  Child  Welfare 
Services  (Sec.  1357  20(c)(10)) 

The  Department  will  submit  these 
sections  and  forms  to  OMB. 

The  following  sections  and/or  forms 
ha^.e  been  submitted  to  OMB  for 
approval. 

—IV-B  Chiid  Welfare  Services  State 
Plan  Guidelines  which  contain  an 
Annual  Summary  of  Child  Welfare 
Services  and  an  Annual  Budget  Request 
(Section  1357.40(a)(4l)  Approved  by 
OMB  for  one  year. 

—Interim  State  Plan  for  title  IV-E  of 
the  Social  Security  Act.  The  permanent 
IV-E  State  plan  will  be  submitted 
following  publication  of  the  fmal 
regulations  for  Pub.  L  96-272. 

IV-E  Expenditures  Reports  (Section 
1356  80) 

IV-E  Estimates  of  Expenditures 
(Section  1356.80) 


D.  Coordination 

The  Department  belie\es  that 
coordination  of  services  in  a  time  of 
scai'ce  resources  is  vital  to  ensure  the 
n\ost  appropriate  and  cost  effective  use 
of  available  resources.  Pub.  L.  96-272  is 
explicit  in  requiring  that  the  title  IV-E 
and  title  IV-B  programs  be  coordinated 
with  each  other,  with  the  title  XX 
services  program  and  with  other  Federal 
and  State  programs. 

The  proposed  regulations  facilitates 
coordination  by  mandating  the  common 
organizational  location  of  the  IV-E.  IV- 
B  and  title  XX  programs  within  the 
single  State  Agency  and  by  encouraging 
the  development  of  common  service 
programs  to  meet  the  plan  requirements 
of  citle  IV-E  and  title  IV-B. 

The  proposed  regulation  also  contains 
requirements  that  States  assess  the 
relevance  and  appropriateness  of 
related  programs  and  services.  This 
assessment,  along  with  supporting 
policies  and  procedures,  must  be 
provided  to  local  agencies  to  facilitate 
inter-program  referrals  and  to  enable 
periodic  assessment  of  the  effectiveness 
of  the  State's  system  for  coordinating 
services. 

E.  Immediate  Implementation  Activities 

States  may  immediately  apply  for 
available  funds  under  title  IV-E 
provided  they  have  a  DHHS  approved 
Slate  Plan.  At  this  time,  tide  IV-E  does 
not  authorize  the  Secretary  to  make 
estimated  payments  in  advance  of  Stale 
expenditures.  Therefore,  Federal  funds 
will  be  available  on  a  reimbursement 
basis  only. » 

The  Congress  has  passed  a  technical 
amendment  to  the  Act  to  permit  the 
making  of  estimated  payments  in 
advance  of  State  expenditures.  As  of  the 
date  of  publication  of  the  proposed 
regulation,  the  President  has  not  signed 
the  technical  amendment.  For  Fiscal 
Year  1981,  the  Department  will  issue  an 
interim  title  IV-E  Stale  Plan  preprint  to 
be  used  by  the  States  to  certify  they 
have  met  the  necessary  requirements  in 
the  law.  The  present  interim  preprint  is 
based  solely  on  the  provisions  of  the  Act 
and  not  on  this  NPRM.  Federal  funds 
will  be  made  a\  ailable  for  FFP  to 
reimburse  States  that  have  an  approved 
interim  IV-E  State  plan.  A  revised  IV-E  . 
State  Plan  preprint  will  be  made 
available  to  the  Stales  when  the  final 
regulation  is  issued. 

F.  Contents  o/ Federal  Register 

Regulation  Package 

The  Department  is  concurrently 
publishing  several  regulatory  documents 
pertaining  to  the  Adoption  Assistance 
and  Child  Welfare  Act  of  1980  (Pub.  L. 
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96-272).  These  documents  are  all 
published  in  this  edition  of  the  Federal 
Register.  They  include: 

1.  Notice  of  Proposed  Rulemaking  for 
Pub.  L  96-272.  The  NPRM  contains  new 
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Payments.  45  CFR  1357.30.  This 
regulation  governs  criteria  that  apply  to 
several  provisions  in  Pub.  L  96-272 
whereby  States  may  qualify  to  receive 
additional  funds  for  child  welfare 
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adoption  assistance  payments  are  not 
available  under  title  IV-A. 

The  IV-E  program  will  eventually 
replace  the  IV-A  foster  care  program. 
Beginning  October  1. 1982.  foster  care 
funds  will  no  loneer  be  available  under 
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to  prevent  removal,  in  order  for  the  child 
to  receive  title  IV-E  assistance 
payments  (Sec.  472(a)(1)  of  the  Act). 
Foster  Care  Maintenance  Payment 
Program:  Title  IV-E  authorizes  FFP  in 


made  after  September  30. 1980  and 
before  October  1. 1983  (and  under  title 
IV-A.  expenditures  made  after 
September  30. 1979.  and  before  October 
1, 1983)  for  foster  care  maintenance 


rights  of  the  child  and  the  parent  (Sec. 
1356.40(d)(6)). 

(1)  Case  Plan.— The  law  as 
implemented  by  the  proposed  regulation 
(Sec.  1356.40(d)(2)  requires  that  each 
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96-272).  These  documents  are  all 
published  in  this  edition  of  the  Federal 
Re^ster.  They  include: 

1.  Notice  of  Proposed  Rulemaking  for 
Pub.  L  96-272.  The  NPRM  contains  new 
Parts  1355. 1356  and  1357  of  title  45  of 
the  Code  of  Federal  Regulations  to 
implement  the  new  IV-E  program,  revise 
the  IV-B  regulation,  and  implement  new 
provisions  in  the  IV-B  program  required 
by  the  amended  Act.  The  NPRM  also 
includes  the  provisions  pertaining  to 
State  eligibility  for  additional  payments 
(Section  427  of  Pub.  L.  96-272)  which  are 
also  being  published  as  an  interim  final 
rule  in  this  issue  of  the  Federal  Register. 
The  current  regulation  for  the  IV-B 
program  is  commingled  with  that  of  the 
IV-A  services  program  for  the  territories 
in  45  CFR  Part  1392.  The  proposed 
regulation  for  45  CFR  Parts  1355, 1356 
and  1357  which  is  included  in  this 
document,  will  replace  the  provisions 
for  IV-B  in  Part  1392. 

The  fiscal  requirements  for  title  IV-E 
are  stated  in  section  1356.80.  Included  in 
this  section  are  the  conditions  for  the 
Federal  Hnancial  participation  in  State 
payments  and  administration  and 
training  expenditures,  and  foster  care 
allotment  limitations.  A  shorter 
comment  period  has  been  provided  for 
this  section  because  States  may  be 
faced  with  a  limitation  on  foster  care 
funds,  therefore  the  basis  for  the 
allotment  must  be  finalized.  Further,  the 
regidations  governing  administrative 
and  training  expenditures  must  be 
finalized  in  order  to  have  cost  allocation 
plans  approved.  Finally,  the  allotment 
limitations  govern  the  possible  transfer 
of  title  IV-E  funds  not  used  for  foster 
care  to  title  IV-B.  These  activities  will 
all  occur  during  the  fiscal  year,  no  later 
than  halfway  through  the  third  quarter 
of  fiscal  year  1981.  Also,  the  State 
legislatures  must  appropriate  State  and 
local  funds  to  match  the  Federal  funds. 
Advance  knowledge  will  be  needed  in 
order  for  the  correct  amounts  to  be 
requested  by  the  State  agencies  and 
approved  by  the  State  legislatures. 

2.  Notice  of  Proposed  Rulemaking  for 
amendments  to  Medicaid  Provisions  in 
42  CFR  Parts  431,  435  and  436.  This 
regulation  would  amend  the  Medicaid 
Program  to  implement  the  provisions  of 
Pub.  L.  96-272  that  apply  to  Title  XIX. 
The  proposed  rule  extends  Medicaid 
eligibility  to  children  for  whom 
payments  are  made  under  the  title  IV-E 
Foster  Care  Maintenance  Payments 
Program  or  the  Adoption  Assistance 
Program,  and  the  two  additional  groups 
now  eligible  for  IV-A  foster  care 
(children  voluntarily  placed  in  foster 
care  and  children  in  public  institutions). 

3.  Interim  Final  Rule  for  Requirements 
for  State  Eligibility  for  Addiljonal 


Payments,  45  CFR  1357.30.  This 
regulation  governs  criteria  that  apply  to 
several  provisions  in  Pub.  L  96-272 
whereby  States  may  qualify  to  receive 
additional  funds  for  child  welfare 
services,  transfer  funds  from  Title  IV-E 
to  Title  IV-B  for  use  in  child  welfare 
services,  or  be  partially  reimbursed  for 
costs  of  voluntary  placement  of  children 
in  foster  care.  These  provisions  are  also 
being  published  as  part  of  the  proposed 
rule  for  Pub.  L.  9&-272  so  that  the  reader 
will  not  have  to  refer  to  the  Interim  Final 
Rule  provisions  when  reviewing  the 
NPRM.  Discussion  of  these  provisions  is 
contained  in  the  Supplemental 
Information  to  the  NPRM  for  Pub.  L.  96- 
272.  The  Interim  Final  Rule  contains  a 
reproduction  of  the  relevant  sections  of 
the  NPRM  requirements,  but  does  not 
reiterate  the  discussion  of  these 
provisions  set  forth  in  the  Supplemental 
Information  section  of  the  NPRM. 
The  Department  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  follow  rulemaking  procedures 
for  this  provision,  and  that  good  cause 
exists  to  publish  this  portion  of  the 
regulations  as  an  interim  final.  These 
provisions  are  being  published  as  an 
interim  final  rule  because  the 
Department  recognizes  that  States  must 
be  notified  of  the  standards  the 
Secretary  will  apply  in  determining 
whether  the  requirements  of  Section 
427(a)  and  (b)  of  the  Act  have  been  met. 
States  meeting  these  requirements  are 
immediately  eligible  to  receive  federal 
funds  for  foster  care  maintenance 
payments  for  voluntarily-placed 
children.  It  is  also  important  that  States 
be  notified  of  these  standards  so  that 
they  may  make  appropriate  plans  to 
meet  the  standards  and  qualify  for  the 
additional  funds  under  Section  427(a)  of 
the  Act.  Notwithstanding  the  omission 
of  rulemaking  proceedings,  public 
comments  will  be  accepted  for  seventy- 
five  days  following  publication.  Based 
on  the  comment  received,  the 
Department  will  make  appropriate 
changes.  The  changes  will  not  be 
retroactive. 

II.  Title  IV-E— Federal  Payments  for 
Foster  Care  Maintenance  and  Adoption 
Assistance 

The  law  creates  a  new  program  under 
title  IV-E  (IV-E)  of  the  Social  Security 
Act.  The  IV-E  program  closely  parallels 
the  foster  care  program  currently 
provided  under  title  IV-A.  Aid  to 
Families  with  Dependent  Children 
program.  However,  the  IV-E  program 
also  makes  available  Federal  financial 
participation  (FFP)  in  adoption 
assistance  payments  for  "special  needs" 
children.  Federal  matching  funds  for 


adoption  assistance  payments  are  not 
available  under  title  IV-A. 

The  IV-E  program  will  eventually 
replace  the  IV-A  foster  care  program. 
Beginning  October  1. 1982.  foster  care 
funds  will  no  longer  be  available  under 
title  IV-A.  Until  September  30. 1982  a 
State  may  operate  its  foster  care 
programs  under  either  title  IV-E  or  IV- 
A.  If  a  State  chooses  to  continue  under 
the  IV-A  program,  the  State  must  meet 
the  title  IV-A  requirements.  Although 
the  Federal  agency  responsibility  for  the 
administration  of  the  title  IV-A  foster 
care  program  wHll  be  transferred  to  the 
Office  of  Human  Development  Services, 
the  essential  application  and  financial 
management  procedures  for  title  IV-A 
will  not  be  altered. 

For  purposes  of  summarizing  the  IV-E 
provisions  of  Pub.  L.  96-272.  the  law 
may  be  divided  into  the  following 
general  areas:  State  Plan  Requirements; 
Foster  Care  Maintenance  Payment 
Program;  Children  Voluntarily  Placed  in 
Foster  Care;  and.  the  Adoption 
Assistance  Program. 

State  Plan  Requirements:  The  State 
plan  requirements  contained  in  the 
amended  Act  (Sec.  471  of  the  Act 
(include  many  requirements  applicable 
to  AFDC  State  plans  under  title  IV-A. 
Title  IV-E  State  plans  are  also  subject  to 
additional  administrative  requirements. 
The  plan  would  have  to  be  administered 
by  the  same  State  agency  that 
administers  the  Child  Welfare  State 
Grant  Program  under  title  IV-B  of  the 
Act.  An  independent  audit  would  be 
required,  at  least  once  every  three  years, 
of  the  programs  under  titles  IV-B  and 
IV-E  (Sec.  471(a)(13)  of  the  Act).  State 
plans  must  contain  provisions  to  restrict 
the  use  or  disclosure  of  information 
concerning  individuals  assisted  under 
the  State  plan  to  purposes  directly 
connected  with  the  administration  of  the 
plan  and  other  Federal  programs.  States 
are  required  to  establish  by  law.  by 
October  1, 1982,  for  each  fiscal  year 
beginning  with  fiscal  year  1984,  goals  as 
to  the  maximum  number  of  IV-E 
children  in  the  State  who  will  remain  in 
foster  care  after  having  been  in  care 
over  24  months  (Sec.  471{a)(14)  of  the 
Act). 

The  amended  Act  (Sec.  471(a)(16)  of 
the  Act)  strengthens  the  requirements 
for  case  plans  and  case  reviews  for 
children  in  foster  care.  Effective  October 
1, 1983,  State  plans  must  provide  that 
reasonable  efforts  are  made  to  prevent 
removal  of  the  child  from  his  or  her 
home  prior  to  foster  care  placement  and 
that  reasonable  efforts  are  made  to 
enable  the  child  to  return  home  (Sec. 
471(a)(15)  of  the  Act).  Also  effective 
October  1, 1983,  the  agency  must  show 
that  reasonable  efforts  had  been  made 


to  prevent  removal,  in  order  for  the  child 
to  receive  title  IV-E  assistance 
payments  (Sec.  472(a)(1)  of  the  Act). 

Foster  Care  Maintenance  Payment 
Program:  Title  IV-E  authorizes  FFP  in 
assistance  for  all  children  currently 
eligible  for  AFDC-FC  funds  under  title 
IV-A.  Under  title  IV-A,  Federal  AFDC- 
FC  payments  are  funds  available  for 
maintenance  payments  for  a  child 
otherwise  eligible  for  AFDC  payments, 
who  is  placed  in  a  foster  home  or 
nonprofit  private  child  care  institution. 
Eligibility  for  FFP  under  title  IV-E 
includes  children  in  public  child  care 
institutions  which  accommodate  no 
more  than  25  children.  Children 
receiving  foster  care  maintenance 
payments  under  title  IV-E  are  deemed, 
for  purposes  of  titles  XIX  and  XX,  to  be 
dependent  children  as  defined  in  title 
IV-A,  and  are,  therefore,  eligible  for 
Medicaid  as  categorically  needy  and  the 
title  XX  services  (Sec.  472(d)  of  the  Act). 

In  the  past.  Federal  matching  funds  for 
AFDC-FC  payments  have  been 
available  to  States  on  an  open-ended, 
entitlement  basis.  Under  Pub.  L.  96-272 
and  under  the  amended  title  IV-A 
Foster  Care  program,  there  is  a  ceiling 
on  foster  care  FFP  funds  for  each  fiscal 
year  1981  to  1984,  if  appropriation  for 
title  IV-B  child  welfare  services  equals 
or  exceeds  specified  amounts:  $163. 55M 
for  fiscal  year  1981,  S220M  for  fiscal 
year  1982,  and  $266M  for  each  of  fiscal 
years  1983  and  1984  (Sec.  474(b)(1)  and 
(2)  of  the  Act). 

Federal  funds  made  available  to  a 
State  under  its  IV-E  foster  care 
ailutment  ceiling,  which  are  not  used  for 
maintenance  payments,  may  be 
transferred  for  use  for  child  welfare 
services  under  title  IV-B  (at  a  75  percent 
matching  rate),  under  certain  conditions 
(Sec.  474(c)  of  the  Act).  No  State  may 
increase  its  IV-B  funds  by  a  transfer  of 
IV-E  funds  beyond  certain  specified 
amounts  until  it  has  implemented  the 
protections  required  by  Section  427(a) 
and  (b)  of  the  Act. 

Under  the  old  law,  States  received 
Federal  matching  for  AFDC  payments 
(including  AFDC-FC  payments)  on  the 
basis  of  either  the  AFDC  formula  (used 
by  only  four  States)  or  the  Medicaid 
matching  formula.  All  FTP  for  foster  care 
maintenance  pr.\  msnts  and  adoption 
as.sistance  payments  under  the  title  IV-F, 
program  is  determined  using  the 
Medicaid  matching  formula  (Sec. 
474(a)(l)and(2)of  the  Act). 

Children  Voluntarily  Placed  in  Foster 
Care:  In  the  pa.-;.  Fede::;!  AFDC 
tn.iic.hing  funds  were  noi  available  for 
children  plai.ed  in  f:  ster  care  without  a 
judicial  deteimin,it'.on.  Section  102  of 
Pub.  L.  96-272  temporarily  amends  title 
IV-E  to  authorize  FFV  m  expenditures 


made  after  September  30, 1980  and 
before  October  1, 1983  (and  under  tide 
IV-A,  expenditures  made  after 
September  30, 1979,  and  before  October 
1, 1983)  for  foster  care  maintenance 
payments  with  respect  to  a  child 
removed  from  home  under  a  voluntary 
placement  agreement.  FFP  is  available 
only  for  expenditures  made  on  behalf  of 
voluntarily  placed  children  after  the 
State  has  implemented  the  protections 
and  procedures  mandated  by  Section 
427(b)  of  the  Act  including  a  program  of 
preplacement  preventive  services. 

Adoption  Assistance  Program:  Pub.  L. 
96-272  provides  for  FFP  in  State 
adoption  assistance  payments  (Sec.  473 
of  the  Act),  There  was  no  such  authority 
prior  to  Pub.  L.  96-272.  States 
participating  in  the  title  IV-E  program 
are  required  to  establish  a  program  of 
adoption  assistance  payments  (Sec. 
471(a)(l)of  the  Act). 

Adoption  assistance  payments  must 
be  made  under  an  adoption  assistance 
agreement  to  parents  who  adopt  an 
eligible  child  after  the  effective  date  of  a 
State's  approved  title  IV-E  State  plan. 
With  an  approved  State  plan,  adoption 
assistance  payments  will  also  be 
available  for  assistance  payments  for 
adoptions  made  on  or  after  June  17, 
1980.  FFP  for  these  payments  will  not  be 
retroactive  but  will  be  available  from 
the  effective  date  of  the  Plan. 

FFP  for  adoption  assistance  is 
available  for  a  child  with  "special 
needs"  who  is  eligible  for  SSI,  AFDC,  or 
foster  care  maintenance  payments  under 
title  IV-E.  An  adoption  assistance 
agreement  is  required  for  each  child. 

Children  receiving  adoption 
assistance  payments  under  title  IV-E 
would  be  considered  to  be  receiving 
AFDC  and  therefore,  eligible  for 
Medicaid  (as  categorically  needy)  and 
title  XX  ser\ices  (Sec.  473(b)  of  the  Act). 

FFP  for  adoption  assistance  payments 
is  permanent,  on  an  open-ended 
entitlement  basis,  and  is  determined 
based  on  the  Medicaid  matching 
formula  (Sec.  474(a)(2)  of  the  Act). 

The  following  is  a  discussion  of  the 
significant  provision  of  the  proposed  IV- 
E  regulation. 

A.  Case  Review  System  • 

The  proposed  regulation,  in  Section 
13.56.40,  requires  that  the  State  agency 
Hdn';inistering  or  supervising  the 
administration  of  the  IV-E  State  plan 
implement  a  case  review  system  that 
will  apply  lo  each  child  receiving  foster 
care  maintenance  payments.  The  case 
review  s\  stem  includes  a  case  plan  (Sec. 
1356.40(d)(2)),  periodic  review  of  the 
child's  status  (Sec.  1356.40(d)(3)),  and 
procedural  safeguards  to  protect  the 


rights  of  the  child  and  the  parent  (Sec. 
1356.40(d)(6)). 

(1)  Case  Plan. — ^The  law  as 
implemented  by  the  proposed  regulation 
(Sec.  1356.40(dj(2)  requires  that  each 
child  receiving  foster  care  maintenance 
payments  have  a  case  plan.  The 
proposed  regulation  also  requires  that 
the  State  agency  ensure  that  the  child's 
case  plan  address  the  essential 
elements.  These  elements  are:  the  type 
of  facility  in  which  each  child  is  placed; 
the  appropriateness  of  the  placement 
and  how  it  serves  the  best  interests,  as 
well  as  any  special  needs,  of  the  child; 
service  requirements  and 
recommendations  made  by  the  court  or 
administrative  review  panel  and  how 
the  agency  will  comply  with  these 
requirements  and  recommendations:  an 
assessment  of  the  circumstances  which 
necessitated  placement  and  what 
conditions  in  the  child's  own  home  need 
improvement  before  the  child  can  be 
returned  home,  and  what  services  will' 
be  provided  to  meet  this  objective; 
identification  of  goals  to  be  achieved  for 
the  child  while  in  placement,  and  what 
services  will  be  provided  to  attain  these 
goals;  an  estimated  date  when  the  child 
will  be  returned  home  or  an  alternative 
plan,  including  adoption  will  be 
undertaken.  The  plan  must  indicate  the 
extent  to  which  the  child,  if  of 
appropriate  age,  and  the  parent(s)  have 
been  involved  in  the  development  of  the 
case  plan. 

The  elements  stated  above  are  in  the 
law  either  as  part  of  the  definitions  of  a 
case  plan  or  the  case  review  system.  In 
addition  to  being  minimal  requirements 
of  a  case  plan,  they  are  considered  to 
exemplify  the  best  professional  practice 
and  be  most  essential  to  ensure  that  the 
best  interests  of  the  child  and  family  are 
continually  ser\ed,  and  that  agencies 
adhere  to  the  provisions  of  the  law 
which  are  designed  to  protect  those  best 
interests.  Further,  these  elements  will 
em.phasize  a  close  working  relationship 
among  the  agency,  the  child  and  the 
parer.t(s)  by  involving  the  parent(s)  in 
case  planning.  This  effort  should 
facilitate  early  reunification  with  the 
biological  family.  The  continuing 
involvement  of  the  parent(s)  and  courts 
further  reduces  the  possibility  of  the 
child  being  "lost"  in  the  foster  care 
system,  and  will  ensure  that  the  services 
needed,  will  be  provided  in  a  timely 
fashion. 

A  written  case  plan  is  a  dynamic 
document,  changing  periodically  as  the 
child's  and  family's  situation  and 
progress  is  reviewed.  This  regulation 
requires  that  the  initial  case  plan 
covering  all  of  the  essential  elements  be 
developed  within  a  30-day  period 
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starting  at  the  time  the  agency  assumes 
responsibility  for  providing  services  or 
placing  the  child.  This  time  span  permits 
the  agency  and  the  family  to  access  the 
situation,  set  goals,  identify  needed 

corvirpo    anH  pstimatp  a  nnint  in  lime 


in  aiding  the  return  of  children  to  their 
homes.  The  placement  must  be 
consistent  with  the  best  interest  and 
special  needs  of  the  child. 

(3)  Periodic  Review  and  Composition 
of  Administrative  Review  Roard. — The 


process.  Workers  should  also  be  able  to 
assist  and  support  any  child  in 
preparation  for  and  participation  in  the 
administrative  review  and  other 
activities  related  to  planning  and 
placement. 


unless  the  court  orders  a  different  time 
period  (Sec.  1356.40(d)(5)(i)),  A  second 
dispositional  hearing  consequently 
would  occur  only  if  the  child  had  been 
in  care  approximately  30  months,  with 
subsequent  hearings  every  12  months 

ftiorpaftor   TKp  npnartmpnt  hplipvpQ  \\\'A\ 


1357.20(c)(ll)).  The  current  IV-B  and  IV- 
A  regulations  require  a  grievance 
system.  The  Department  believes  that 
such  a  system  is  necessary  in  order  to 
allow  recipient  involvement  in  a  form 
that  will  ensure  efficient  administration 
nf  ttip  Rtafp  nlfin.  It  i.s  al.sn  a  cost 


program  of  services  must  contain 
individual  counseling  for  parent(s)  and 
child  (Sec.  1357,30(a)(5)(!)[A))  and  other 
reunification  services  the  state  identifies 
as  necessary  and  appropriate  (Sec. 
1357.30(a)(5)(i)(B)).  To  ensure  that 
rpa.<!nnahlR  pffnrfs  are  made  to  nrov'ide 


starting  at  the  time  the  agency  assumes 
responsibility  for  providing  services  or 
placing  the  child.  This  time  span  permits 
the  agency  and  the  family  to  access  the 
situation,  set  goals,  identify  needed 
services,  and  estimate  a  point  in  lime 
when  reunification  is  to  take  place  or  an 
alternative  plan  undertaken. 

The  proposed  regulation  also  requires 
documentation  in  the  case  record  of 
agency  actions,  services  provided,  and 
decision-making.  This  record  will 
provide  accountability  for  the  child's 
movement  within  the  foster  care  system 
(Sec.  1356.40(d)(2){iii)).  Essential 
information  required  by  the  Act  draws 
heavily  from  the  language  found  in  the 
current  regulation  for  AFDC-FC.  45  CFR 
233,110.  The  recordkeeping  required  by 
the  proposed  regulation  is  similar  to  that 
required  under  title  IV-A  Foster  Care; 
however,  the  proposed  regulation 
provides  more  detailed  guidance  in  the 
continuous  updating  and  recording  of 
the  results  of  administrative  actions  or 
reviews  affecting  the  child.  Systematic 
and  meaningful  recording  will  contirbute 
to  agency  accountability  for  the  best 
interests  of  the  child. 

(2)  Least  Restrictive  Placement  in 
Close  Proximity  to  the  Parents  or 
Family  Home. — The  law  as 
implemented  by  the  proposed  regulation 
requires  that  the  case  plan  ensure  that 
children  in  foster  care  be  placed  in  the 
least  restrictive  (most  family-like) 
setting  available.  In  drafting  the 
proposed  regulations,  the  Department 
was  particularly  sensitive  to  the 
importance  of  keeping  children  in  their 
own  community  and  in  the  most  family- 
like setting  while  still  meeting  the  needs 
of  the  child  (Sec.  1356.40(d)(2)(i)]  The 
draft  regulation  lists  the  order  of 
consideration  for  foster  care 
placements,  starting  with  family  care 
and  proceeding  to  group  arrangements 
and  institutional  care  (Sec. 
1356.40(d)(2)(i)).  In  selecting  the 
appropriate  foster  care  setting  for  each 
child,  agencies  are  required  to  explore 
the  possibility  of  placement  in  the 
extended  family  of  the  child  or  with 
other  relative(s)  before  exploring  the 
resources  of  foster  parents  unknown  to 
the  child  (Sec.  1356.40(d1(2)(i)).  The 
regulation  underscores  the  need  for 
sensitivity  and  attention  to  the  child's 
cultural,  ethnic  and  racial  group  in  the 
selection  of  the  placement. 

The  requirement  of  placement  in  close 
geographical  proximity  to  the  hone  of 
the  child's  parent(s)  reinforces  the 
emphasis  of  the  legislation  to  keep 
children  who  are  in  placement  in  close 
contact  with  their  families.  Research 
supports  the  conclusion  that  frequent 
visitation  has  a  direct  and  positive  effect 


in  aiding  the  return  of  children  to  their 
homes.  The  placement  must  be 
consistent  with  the  best  interest  and 
special  needs  of  the  child. 

(3)  Periodic  Review  and  Composition 
of  Administrative  Review  Roard. — The 
law  as  implemented  by  the  proposed 
regulation  requires  that  the  State  agency 
must  conduct  a  case  review  no  less 
frequently  than  once  every  six  months 
for  each  child  in  foster  care  (Sec. 
1356.40(d)(3)).  This  review  may  be 
conducted  by  a  court  or  administrative 
review  panel  (Sec.  1356.40(d)(3)). 

The  administrative  review  panel, 
constituted  by  the  State  agency  to  meet 
the  obligation  to  conduct  administrative 
reviews  every  six  months,  must  include 
at  least  one  person  who  is  not 
responsible  for  direct  case  management 
or  delivery  of  services  to  the  family  or 
child  being  reviewed  (Sec. 
1356.40(d)(4)(i)).  The  proposed 
regulation  lists  some  of  the  possible 
sources  for  selecting  this  person(s) 
including  the  use  of  citizens  qualified  by 
experience,  training  or  professional 
background  (Sec.  1356.40(d)(4)(i)). 

The  administrative  review  is  the  point 
at  which  the  principal  parties  to  a  foster 
care  placement  and  in  the  child's  life 
have  the  opportunity  to  discuss  the  case 
plan,  progress  made  toward  resolution 
of  problems  and  achievement  of  goals, 
and  to  reach  some  understanding  about 
the  child's  current  and  future  status.  It  is 
of  particular  importance  that  the  child 
be  present  and  participate  in  the 
process,  so  that  the  child  has  immediate 
access  to  the  information  presented  and 
can  offer  his  or  her  own  point  of  view, 
ask  questions,  and  share  in  the  planning 
for  the  future.  Participation  in  this 
critical  activity  will  relieve  the  anxiety 
of  awaiting  the  decisions  of  others, 
increase  the  likelihood  of  a  decision  the 
child  can  understand,  meets  the  child's 
unique  and  individual  needs  and  allows 
for  an  experience  in  persona!  growth 
related  to  responsibility  for  his  or  her 
own  life.  Unless  there  are  reasons  of  age 
or  condition  that  would  preclude 
attendance,  the  foster  child  should  be  a 
part  of  the  administrative  review. 

The  regulation  defines  "children  of  an 
appropriate  age"  and  "appropriate 
notice  Jo  the  child"  in  order  to  pio\  ide 
guidelines  within  which  St-i!es  r.ay 
determine  when  children  should  be 
involved  in  the  events  which  vitally 
concern  them.  The  definitions  take  into 
ar.count  the  child's  ability  to  understand 
the  events  without  excessive  anxiety  or 
emotional  stress  (Sec.  13.56  40(d)(1)  (i) 
and  (ii)). 

This  assumes  that  caseworkers  will 
be  prepared  to  make  a  judgment  about 
the  child's  ability  to  understand  the 
proceedings  and  to  participate  in  the 


process.  Workers  should  also  be  able  to 
assist  and  support  any  child  in 
preparation  for  and  participation  in  tht 
administrative  review  and  other 
activities  related  to  planning  and 
placement. 

As  stated  previously,  the 
administrative  review  panel  must 
include  at  least  one  person  who  is  not 
directly  responsible  for  the  case 
management  of,  or  the  delivery  of 
services  to  the  child  and  parent(s)  whu 
are  subjects  of  the  review  (Sec. 
1356.40(d)(4)(i)).  This  individual,  who  is 
outside  of  the  direct  line  of  supervision 
may  not  be  the  worker,  that  workers 
supervisor,  or  other  levels  of  supervision 
or  administration  who  could  directly 
influence  the  lower  levels  of  decision- 
making regarding  the  placement  of  the 
child.  This  provision  does  not  exclude 
these  agency  personnel  from  being  a 
part  of  the  review  panel.  However,  at 
least  one  other  member  who  is  not  in 
that  direct  line  of  influence  and  who  can 
provide  a  point  of  view  independent  of 
those  in  line  authority  must  be  a 
member  of  the  review  panel. 

The  proposed  regulation  requires  thoi 
persons  involved  in  the  administrative 
review  receive  instruction  in  their  role 
and  the  purposes  of  their  review  (Sec 
1356.40(d)(4)(ii)).  An  administrative 
review  panel  may  be  comprised  of  a 
majority  of  persons  who  are  not  agenrv 
personnel.  It  is  important  that  they 
understand  their  roles  within  the 
context  of  the  purpose  of  the  review,  the 
agency's  child  welfare  services  system 
and  the  program  objectives.  An 
understanding  and  awareness  of  the 
rights  and  responsibilities  of  the  pub):t 
agency  as  well  as  the  family,  foster 
family,  and  child  will  help  to  ensure  lh«f 
their  participation  in  the  review  process 
will  promote  the  best  interests  of  the 
child  and  family. 

The  State  Agency  has  responsibililv 
for  establishing  its  own  review  sjsteT; 
according  to  its  own  geographic  needs 
and  resources  available.  The  proposed 
regulation  does  not  prescribe  how  a 
State  is  to  do  this,  as  logical  limitatinr;«> 
on  the  time  of  agency  staff  and 
volunteers  will  adequately  determine 
the  number  of  panels  that  must  be 
appointed  to  review  the  State  agency's 
cases. 

(4)  Dispositional  Hearings. — The  l.iu 
requires  that  dispositional  hearings  be 
held  by  a  court  of  competent  jurisdiction 
or  an  administrative  body  appointed  m 
approved  by  the  court,  no  later  thiin 
eighteen  months  after  the  original 
placement  and  periodically  thereafle? 
during  the  child's  continuation  in  foster 
care.  We  are  proposing  thai  after  the 
initial  dispositional  hearing,  subsequent 
hearings  be  held  every  twelve  months 


period  (Sec.  1356.40(d)(5)(i)).  A  second 
dispositional  hearing  consequently 
would  occur  only  if  the  child  had  been 
in  care  approximately  30  months,  with 
subsequent  hearings  every  12  months 
thereafter.  The  Department  believes  that 
the  need  for  protection  increases  rather 
than  decreases  as  the  child  remains  in 
foster  care  without  a  permanent  home. 

(5)  Procedural  Safeguards  for  the 
Child  and  Parents. — The  law  and  the 
Department  recognize  the  need  for 
specific  procedural  safeguards  for  the 
child  and  parent(s).  The  proposed 
regulation  specifies  procedural 
safeguards  in  a  significant  action  or 
event  undertaken  by  the  agency  which 
affects  the  child  or  the  family.  Those 
safeguards  require  that  the  child  and 
family  be  given  advance  notice  of  the 
action  (Sec.  1356.40(d)(6)(ii){A)),  and  an 
opportunity  to  present  their  opinion.s  to 
the  preson  responsible  for  the  case 
management  or  delivery  of  services 
(Sec.  1356.40(d){6)(ii)(D)). 

Procedural  safeguards  will  apply  to 
every  child  under  title  IV-E  (Sec. 
1356.40(d)(6))  unless  the  agency  can 
demonstrate  that  the  child's  health  or 
well-being  would  be  endangered  by 
prior  notification  of  the  actions  planned. 

(Rj  Appeals,  Fair  Hearings,  and 
Grievances 

States  are  required  to  provide  a 
system  of  appeals  and  fair  hearings  for 
title  IV-E  (Sec.  1356.30(g))  and  title  IV-B 
(Sec.  1357.20(c)(ll)).  Under  this  system 
applicants  or  recipients  may  appeal 
denial,  reduction,  or  termination  of 
service(s)  or  benefit(s);  or  the  failure  of 
the  State  agency  to  act  on  a  request  for 
service(8)  or  benefit(s)  with  reasonable 
promptness. 

The  requirement  for  a  system  of  fair 
hearings  and  appeals  is  written  into  the 
new  regulation  in  essentially  the  same 
form  as  is  currently  in  effect  under  the 
IV-A  Foster  Care  program,  the  IV-B 
program  and  the  title  XX  program.  The 
mechanism  for  fair  hearings  is  already 
in  place  for  these  programs.  Many 
children  receive  services  from  all  of 
these  programs,  and  all  programs  are 
operated  by  the  same  agency.  For  these 
reasons  the  Department  believes  that 
establishment  of  this  common 
requirement  will  not  create  an 
additional  burden  on  State  agencies. 
Moreover,  the  requirement  encourages 
coordination  and  consistency  to  protect 
the  rights  of  the  applicants  for  and 
recipients  of  services  under  these 
programs. 

States  must  also  provide  a  system  for 
recipients  to  present  grievances  to  the 
State  agency  concerning  the  operation  of 
a  service  or  benefit  program  (Sec. 


A  regulations  require  a  grievance 
system.  The  Department  believes  that 
such  a  system  is  necessary  in  order  to 
allow  recipient  involvement  in  a  form 
that  will  ensure  efficient  administration 
of  the  State  plan.  It  is  also  a  cost 
efficient  requirement,  in  that  an  informal 
grievance  system  will  serve  to  reduce 
the  number  of  cases  requiring  a  full 
scale  hearing  and  appeal. 

C  Program  Manuals  and  Issuances 

The  availability  of  program  manuals 
is  necessary  to  assure  recipients 
knowledgeable  participation  in  the 
program  and  informed  exercise  of  their 
fair  hearings  rights. 

D.  Safeguarding  Information;  Personnel 
Standards. 

Departmental  provisions  for 
safeguarding  information  currently  in 
effect  for  title  IV-A  and  XX  programs 
are  made  applicable  to  the  IV-E  and  IV- 
B  programs  under  this  regulation  by 
referral  to  the  existing  regulations  (Sec. 
1356.30(f)  and  Sec.  1357.20(c)(12).  The 
government-wide  requirement  with 
respect  to  use  of  merit  personnel 
standards  in  5  CFR  Part  900  will  apply  to 
the  title  IV-E  and  IV-B  programs. 

E.  Reasonable  Efforts:  Reunification 
Sen-ices  and  Preplacement  Preventive 
Services  Under  Title  IV-E. 

Section  471(a)(15)  of  the  Act  requires 
that  effective  October  1,  1983,  States 
make  reasonable  efforts  in  each  case: 
(a)  prior  to  placement  in  foster  care,  to 
prevent  or  eliminate  the  need  for 
removal  of  the  child  from  his  or  her 
home:  and  (b)  make  it  possible  for  the 
child  to  return  home.  Reasonable  effort 
is  broadly  defined  as  the  State  having 
services  systems  in  place  that  are 
required  in  Sec.  1357.30(a)(5)  and  (b)(3) 
and  ensuring  that  they  are  appropriately 
applied  in  each  case  according  to  this 
proposed  regulation  and  the  State 
developed  guidelines  for  workers. 

States  may  meet  the  requirement 
under  IV-E  (Sec.  1356.40(e))  by  meeting 
the  respective  requirements  for 
reunification  (1357.30(a)(5))  and 
preplacement  preventive  services  (Sec. 
1357.30(b)(3))  provided  under  title  IV-B. 
The  reasonable  efforts  provision  under 
IV-E  cross  references  the  relevant  IV-B 
provisions.  For  a  more  complete 
discussion  of  the  relevant  IV-B 
provisions,  see  Requirements  for  State 
Eligibility  for  Additional  Payments 
under  the  IV-B  section  of  this 
Supplemental  Information. 

"To  meet  the  reunification  service 
requirement,  a  State  must  implement  a 
program  of  services  designed  to  reunify 
children  with  their  families.  That 


individual  counseling  for  parent(s)  and 
child  (Sec.  1357.30{a)(5)(i)(A))  and  other 
reimification  services  the  state  identifies 
as  necessary  and  appropriate  (Sec. 
1357.30(a)(5)(i)(B)).  To  ensure  that 
reasonable  efforts  are  made  to  provide 
these  services  to  each  child  or  family  in 
need  the  proposed  regulation  requires 
that  there  be  documentation  in  the  case 
plan  of  efforts  to  reunify  the  child  with 
his/her  family,  and  statement  as  to  why 
these  efforts  failed  or  were  not  required. 
The  law  and  proposed  regulation  intend 
that  services  be  readily  accessible  to 
each  IV-E  child  and  family  in  need. 

The  preplacement  preventive  services 
requirement  in  the  proposed  regulation 
parallels  the  reunification  services 
requirement  in  that  a  program  of 
essential  pre\entive  services  must  be 
implemented  and  operating.  The 
program  must  contain  t'^e  following 
services:  twenty-four  hour  emergency 
caretaker  and  homemaker  services;  day 
care;  crisis  counseling;  individual  and 
family  counseling;  emergency  shelters; 
and  access  to  emergency  financial 
assistance  and  arrangements  for  the 
provision  of  temporary  child  care  to 
provide  respite  to  the  family  for  a  brief 
period  (Sec.  1357.30(b)(3)(i)).  In  addition, 
the  State  must  provide  other  services 
which  it  identifies  as  necessary  and 
appropriate  (Sec.  1357.30(b)(3)(ii)).  To 
comply  with  the  provision  in  the  law 
requiring  that  reasonable  efforts  be 
made  in  each  case  to  prevent  removal  of 
the  child  from  the  family,  the  regulation 
requires  that  there  must  be 
documentation  in  the  case  plan  of 
efforts  to  prevent  the  need  for  placement 
and  a  statement  of  why  those  efforts 
have  failed.  The  required  services  must 
be  available  and  accessible  to  all 
children  and  families  in  need,  not  just 
the  IV-E  child  who  by  definition  is 
already  in  foster  care.  Preventive 
services  are  intended  to  reach  the  child 
before  he  or  she  becomes  a  IV-E  foster 
child,  and  therefore,  must  be  available 
to  all  children  in  need. 

The  Department  believes  it  is 
important  to  reiterate  that  reunification 
and  preplacement  services  be  available 
and  readily  accessible  to  all  children 
and  families  in  need.  A  reasonable 
effort  must  go  beyond  an  explanation  in 
the  case  plan  that  these  services  were 
not  available.  The  caseworker  must  be 
given  the  tools  essential  to  implementing 
the  goals  of  the  law  and  proposed 
regulation.  The  required  services  are 
essential  tools  and  must  be  available  for 
the  caseworker  to  utilize. 

The  regulations  also  require  that 
written  guidelines  be  prepared  by  the 
State  Agency  to  assist  the  caseworker  in 


86824 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday,  December  31,  1980  /  Proposed  Rules 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Proposed  Rules 


86825 


providing  reunification  and 
preplacement  preventive  services  (Sec. 
1357.30(b)(3Klii)).  These  guidelines  are 
intended  to  assist  the  worker  to  make 
appropriate  case  assessments,  to 
determine  appropriate  services,  and  to 
ensure  that  dedsions  serve  the  best 
interests  of  the  child  and  family. 

F.  Standards  for  Foster  Home.9  and 
Institutions. 

Pub.  L.  96-272  provides  that  the 
standards  for  child  care  institutions  or 
fosler  family  homes  must  be  reasonably 
in  accord  with  recommended  standards 


children,  provision  of  basic  care  needed 
by  all  children  and  activities  which  are 
needed  to  caxy  out  permanency 

planning. 

C.  Review  of  State  Siandarda  and 
Reimbursement 

The  law  as  implemented  by  this 
proposed  regulation  requires  that  States 
periodically  review  their  standards  for 
foster  carp  homes  and  child  care 
institutions  (Sec,  1356.40(j)5  It  also 
requires  that  States  review  the  level  of 
payment  for  foster  care  maintenance 
and  adoption  assistance  to  ensure  their 


the  parents  and  must  be  revocable  upon 
the  request  of  the  parents  or  guardian|s) 
unless  the  State  opposes  the  request  foi 
revocation  and  obtains  a  judicial 
determination  that  the  child's  best 
interests  would  not  be  served  by 
returning  the  child  home  (Sec- 
1356.50(f)).  The  regulation  requires  thai 
the  parent(s)  gives  the  State  agency  a? 
least  five  work  days  notice  of  their 
intent  to  revoke  the  agreement,  rhe 
State  must  either  return  the  child  oi 
obtain  a  court  order  continuing  the  chiid 
in  care  within  the  five  days.  DHHS 
considered  24  hours  and  72  hours  as 


2:5  residents.  However,  the  law  excludes 
FFP  for  placements  in  detention 
facilities,  forestry  camps,  training 
schools  or  other  facilities  operated 
primarily  for  the  detention  of  childrer. 
who  are  determined  to  be  delinquents 
fSec.  1355.20(d)).  Group  homes  in  the 
community  which  primarily  serve 
delinquent  youth  fall  within  the 
restriction  of  the  definition  and  are  not 
eligible  for  FFP  under  this  program. 

K.  Establishment  of  Goals  in  State  Law 

The  law  (Sec,  471(a)(14)  of  the  Act)  as 


the  State  informed  of  any  change  in 

circufTistances. 

Tha  proposed  regulation  requires  an 
annual  recertification  of  the  Adoption 
Assistance  agreement  'nciuding  the 
amount  of  the  payment  t^)  families  that 
ha\e  adopted  children  with  special 
needs  (Sec.  1356.60(f)).  The  annual 
recc-tificdtion  is  adapted  from  the 
Model  State  Subsidized  Adoption  Act 
and  Regulaf.ion  published  by  the 
DepHrtment  in  1976.  The  Model  Act  has 
bee.T  i.Tip!emenced  by  several  States 
r.-'th  adoption  subsidy  programs. 

i'W  !rnt;r.^tntp  Continuance  of  the 


automatically  eligible  for  both  programs 
by  virture  of  their  AFDC  status.  By 
providing  for   deemed  "  AFDC  status, 
the  new  legislation  provides  mandatory 
title  XIX  and  title  XX  coverage  for 
children  receiving  payments  under  the 
States'  IV-E  program. 

The  Health  Care  Financing 
Administration's  proposed  regulation 
amendment  accompanying  this  NPRM 
amends  the  title  XIX  program  to  require 
the  State  making  the  foster  care 
m.aintenance  payments  or  the  adoption 
ass;stance  payments  to  provide 
Medicaid  rnveraoe.  This  r.nn.sistent  with 
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providing  reunification  and 
preplacement  preventive  services  |Sec. 
1357.30(b)(3Kiii)).  These  guidelines  are 
intended  to  assist  the  worker  lo  make 
.'ippropriate  case  assessments,  to 
determine  appropriate  services,  and  lo 
ensure  that  decisions  serve  the  best 
interests  of  the  child  and  family. 

F.  Standards  for  Foster  Homes  or.d 
Institutions. 

Pub.  L  96-272  provides  thai  the 
standards  for  child  care  institutions  cs 
fosler  family  homes  must  be  reasonably 
in  accord  with  recommended  standards 
of  national  organizations  including 
standards  related  to  admission  policies, 
safety,  sanitation,  and  protection  of  civil 
rights  (Sections  471(a)(10)  and 
2003(d)(i)(F)  of  the  Act). 

In  writing  the  regulatory  provision 
implementing  the  law  the  Department 
considered  a  wide  #ange  of  options  from 
preparing  detailed,  required  Federal 
standards  to  regulating  only  the  areas  to 
be  covered  in  standards,  thus  permitting 
States  to  develop  the  specific 
requirements.  The  Department  has 
adopted  the  latter  approach  by 
presenting  the  basic  elements  that  each 
State  must  address  in  its  standards  for 
foster  care  homes  and  child  care 
institutions  (Sec.  1356.4G(h)).  The 
detailed  standards  must  be  reasonably 
in  accord  with  the  recommended 
national  standards.  The  required  areas 
to  be  addressed  in  State  standards  must 
be  present  to  adequately  safeguard 
children  in  foster  care  and  promote 
permanency  planning.  The  Department 
believes  that  States  must  have  flexibility 
in  determining  the  specific  requirements. 
The  Department  also  cons-ders  thai  the 
proposed  approach  will  protect  the  child 
and  will  not  create  extensive  or 
burdensome  new  Federal  requirements. 

With  regard  to  the  use  of  standards 
developed  by  national  organizations 
and  already  adhered  to  by  many  States, 
it  is  proposed  that  the  State  have 
flexibility  to  use  one  or  all  of  the 
designated  sets  of  stand.irds  as  the 
basis  for  development  of  their  own 
requirements  (Sec.  n56.40(h](2)).  The 
sets  of  standards  addressed  in  this 
proposed  regulation  were  developed  by 
national  organizations  with  experience 
and  established  credentials  in  the  field 
of  child  welfare. 

The  national  standards  co\er  more 
areas  than  those  addressed  in  this 
regulation.  The  selection  of  particular 
areas  does  not  imply  that  other  areas 
are  not  important  in  operating  and 
providing  services  to  children.  The  areas 
addressed  were  selected  because  they 
deal  with  matters  that  impact  directly 
upon  children  and  their  families.  This 
includes  health  and  safety  for  the 


children,  provision  of  basic  care  needed 
by  all  children  an-i  activities  which  are 
needed  to  c<iry  out  permanency 
planning. 

C.  Review  of  State  Siandurdt  and 
Reimbursement 

The  law  as  implemented  by  this 
proposed  regulation  requires  that  States 
periodically  review  their  standards  for 
foster  care  homes  and  child  care 
institutions  (Sec.  1356.40(j))  It  also 
requires  that  States  review  the  level  of 
payment  for  foster  care  maintenance 
and  adoption  assistance  to  ensure  their 
continuing  appropriateness  (Sec. 
1356.40(k)  and  Sec.  1356.60(e)).  The 
Department  is  proposing  that  standards 
be  reviewed  every  three  years,  and  the 
level  of  payment  for  foster  care 
maintenance  and  adoption  assistance  be 
reviewed  every  two  years  (Sec.  1356.40 
(j)  and  (k)  and'Sec.  1356.6C;!p)!  The 
Department  considered  making  the 
review  periods  consistent,  bai 
recognized  that  costs  change  rapidly. 
Also,  review  of  payment  amounts 
should  be  a  less  complex  process  than 
review  of  the  standards.  Methodology 
for  data  gathering  and  analysis  of  cost 
variables  affecting  amounts  can  be 
standardized  to  provide  the  agency  with 
valuable  and  current  inform.ation.  The 
Department  proposed  a  longer  cycle  for 
standards  review,  believing  that  the 
three  year  cycle  is  appropriate  to  the 
difficulty  of  the  task.  States  can  develop 
their  own  method  of  review  provided 
that  public  participation  occurs  in  the 
review  process. 

//.  Placement  Pursuant  to  o  Voluntary 
Agreement 

The  new  pro\'is;(3n  in  the  Act  for  FFP 
in  expenses  for  voluntary  foster  care 
placements  is  a  significant  departure 
from  the  title  IV-A  foster  care  program 
in  which  only  placements  resulting  from 
judicial  orders  were  considered  eligible 
for  FFP.  For  the  first  time,  FFP  can  be 
claimed  for  foster  care  maintenance 
payments  made  on  behalf  of  children 
placed  under  a  voluntary  placement 
agreement  as  long  as  specified 
requirements  are  met  (Sec.  1356.50(a)). 
Many  of  these  requirements  protect  the 
rights  of  the  child  and  the  parent(s) 
when  the  child  enters  foster  care  under 
a  voluntary  agreement  and  with  the 
assurance  of  appropriate  services  to  the 
child  and  the  family.  The  voluntary 
placement  agreement  must  be  a  written 
binding  agreement  which  states  the  legal 
status  of  the  child,  and  the  rights  and 
oliligations  of  the  parent(s)  or 
guardian(s).  the  child,  and  the  agency 
while  the  child  is  in  placement  (Sec. 
1356.50(c)(2)).  The  voluntary  place.ment 
agreement  must  be  clearly  explained  to 


the  parents  and  must  be  revocable  upon 
the  request  of  the  parents  or  guardianjs) 
unless  the  State  opposes  the  request  for 
revocation  and  obtains  a  judicial 
determination  that  the  child's  best 
interests  would  not  be  served  by 
returning  the  child  home  (Sec. 
1356.50(11).  The  regulation  requires  thai 
the  parent(s)  gives  the  State  agency  at 
least  five  work  days  notice  of  their 
intent  lo  revoke  the  agreement.  The 
State  must  either  return  the  child  or 
obtain  a  court  order  continuing  the  child 
in  care  within  the  five  days.  DHHS 
considered  24  hours  and  72  hours  a.s 
alternatives  to  the  five  day  period.  Beth  ^ 
were  rejected  as  being  too  brief  a  time 
for  the  agency  to  take  the  proper  action 
to  respond  to  the  revocation.  If,  on  the 
other  hand,  the  child  and  family  are 
easily  prepared  for  the  child's  return,  the 
return  should  proceed  with  all  due 
speed.  The  Department  requests 
comment  on  the  period  of  advance 
notice. 

/.  Conditions  for  Payment  of  Voluntary 
Placements. 

The  use  of  the  voluntary  placement 
agreement  reduces  agency  and  court 
costs  and  offers  maximum  protection  lo 
the  child  and  family.  Federal  financial 
participation  in  the  costs  for  voiuniary 
foster  care  placements  are  available 
when  the  basic  title  IV-E  plan 
requirements  are  met  and  all  the 
provisions  contained  in  Sec.  427(b)  of 
the  Act  are  in  place  and  operating  in  iht 
State.  These  provisions  are:  completion 
of  an  inventory  (Sec.  1357.30(a)(3)): 
implementation  and  operation  of 
Statewide  information  system  (Se( . 
1357.30(a)(4);  case  review  system  (Set. 
1356.40(d));  a  reunification  services 
program  designed  to  return  children  ir. 
foster  care  to  their  families  (Sec. 
1357.,30(a)(5));  and  preplacement 
preventive  services  designed  to  help 
children  remain  with  their  families  (Sec. 
1357.30(b)  (3)  and  (4)).  No  Federal 
payments  will  be  available  for  a  chiic!  in 
care  for  more  than  180  days  without  a 
determination  by  a  court  of  competent 
jurisdiction  to  the  effect  that  continued 
placement  is  in  the  child's  best  interest 
(Sec.  1356.50(b)).  Pub.  L.  96-272  (Sec. 
102(a)(1))  provides  for  FFP  in  allowable 
expenditures  for  voluntary  placements 
made  after  Spetember  30, 1980.  and 
before  October  1, 1983. 

J.  A  vailability  of  Federal  Funds  To 
Reimburse  Public  Child  Care 
Institutions. 

The  law  and  this  implementing 
regulation  have  broadened  eligibility  for 
FFP  in  foster  care  maintenance 
payments  to  include  public  child  care 
insitutions  accommodating  no  more  than 


25  residents.  However,  the  law  excludes 
FFP  for  placements  in  detention 
facilities,  forestry  camps,  training 
schools  or  other  facilities  operated 
iprimarily  for  the  detention  of  children 
who  are  determined  to  be  delinquents 
[Sec.  1355.20(d)).  Group  homes  in  the 
community  which  primarily  serve 
delinquent  youth  fall  within  the 
restriction  of  the  definition  and  are  not 
eligible  for  FFP  under  this  program. 

K.  Establishment  of  Goals  in  State  Lun . 

The  law  (Sec.  471(a)(14)  of  the  Act)  as 
implemented  by  this  proposed 
regulation,  requires  that  States  write 
specific  foster  care  goals  into  State  law 
for  each  fiscal  year  beginning  with 
Fiscal  Year  1983.  The  State  law  must  be 
enacted  on  or  before  October  1,  1982 
{Sec.  1356.40(f)).  This  provision  is  a 
State  plan  requirement  which  must  be 
met  if  a  State  is  to  be  eligible  for  IV-Fl 
p^ments  (Sec,  1356.80(c)).  The 
Department  encourages  State  agencies 
CO  begin  working  with  their  State 
legislatures  immediately  and  not  await 
publication  of  the  final  regulation  to 
make  preparations  to  comply  with  this 
provision. 

i  Adoption  Assistance  Program. 

For  the  first  time,  Federal  financial 
participation  is  available  to  provide 
adoption  assistance  for  children  with 
special  needs"  (Sec.  1356.60). 
Previously  ,  either  the  State  or  the 
ddoptive  parents  were  responsible 
financially  for  the  care  of  the  child.  T.he 
severe  costs  of  providing  proper  care  for 
children  with  special  needs  has  been  a 
significant  hindrance  to  the  adoption  of 
ihousands  of  AFDC-foster  care  children. 

(1)  Initiation  of  Adoption  Assistance 
Payvents. — Congress  specified  that 
adoption  assistance  payments  were  to 
begin  at  the  lime  of  adoption.  However. 
lif  an  interlocutory  decree  granting  the 
prospective  adoptive  parenl(s) 
guardianship  or  legal  custody  pending  a 
fj.aal  decree  of  adoption  is  issued, 
payments  may  begin  at  that  time  (Sec 
1356.60(a)(3)).  The  intent  of  Congress 
*vas  to  ensure  that  these  children  have 
the  additional  procedural  safeguards 
provided  by  a  judicial  determination. 
The  option  of  having  assistance  begin  at 
placement  for  adoption  was  rejected  as 
contrary  to  Congress'  desire  to  have 
judicial  involvement  before  initiating 
assistance  payments. 

(2)  Periodic  Recertification  of 
Adoption  Assistance  Paynier.t. — Pub.  L. 
9&-272  specifies  that  the  amount  of  the 
adoption  assistance  payments  may  be 
readjusted  periodically  by  the  State  with 
the  concurrence  of  the  adopting 
parent(s)  and  that  the  parents  shall  keep 


the  State  informed  of  any  change  in 
circi'.nistances. 

Tha  proposed  regulation  requires  an 
annual  recertification  of  the  Adoption 
Assista.^.ce  agreement  -nciuding  the 
amount  of  the  payment  to  families  that 
ha%8  adopted  children  with  special 
needs  (Sec.  1356.60(f)).  The  annual 
recc:  tification  is  adapted  from  the 
Model  State  Subsidized  Adoption  Act 
and  Regulation  published  by  the 
Departm.ent  in  1976.  The  Model  Act  has 
been  ■  LTiplemented  by  several  States 
r.  th  adoption  subsidy  programs. 

(3)  [ncerstate  Continuance  of  the 
Adop':sT;  Assistance  Agreement. — 
Adoptior'.  assistance  agreements  must 
cort2'n  a  provision  protecting  the 
interests  of  the  child  when  the  adoptive 
fan^.i'y  moves  to  another  State  (Sec. 
lJ55.60-b)(3)iixJ).  Effective  October 
1983,  the  adoption  assistance  agreement 
shall  re.T.ai''.  :n  effect  regardless  of  the 
St.=-.te  of  res  dence  of  the  adoptive 
parentis)  av.d  the  child  move  to  another 
State  iSec.  1356.60(b)(4)). 

The  Department  has  concluded  that 
the  adcpiive  parent(s)  is  entitled  to 
knoiv  the  parameters  of  coverage  under 
agreements  executed  prior  to  October  1, 
1983  (Sec.  1356.60(b)(3)).  Therefore,  the 
regulation  has  been  drafted  to  require 
the  State  to  include,  in  agreements 
executed  prior  to  October  1. 1983.  a 
clear  statement  on  whether  the 
agreement  and  attendant 
responsibilities  remain  in  force  if  the 
adoptive  parent(s)  change  their  State  of 
reside.".ce  (Sec.  1356.60(b)(3)).  While 
recogn'zing  the  October  1, 1983  effective 
date  imposed  by  Sec.  476(b)(4)(A)  of  the 
Act.  the  Department  believes  that  the 
pre-1983  informational  requirement  in 
the  regulation  will  enable  an  adoptive 
parsn.is)  to  make  necessary  and 
informed  decisions  about  the  child  and 
themselves. 

(4)  Eligibility  for  Title  XX  and  Title 
XIX  Services. — The  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980.  Pub.  L.  95-272,  mandates  title  XIX 
and  title  XX  eligibility  for  children  for 
whom  payments  are  made  under  the 
Foster  Care  Maintenance  Payments 
Prog!  am  or  the  Adoption  Assistance 
Program.  These  children  are  deemed  to 
be  recipients  of  Aid  to  Familes  with 
Dependent  Children  (AFDC)  under  title 
IX~A  or  IV-E  of  the  Social  Security  Act 
(Sections  472(d)  and  473(b)  of  Pub.  L  96- 
272)  for  purposes  of  title  title  XIX  and 
title  XX  of  the  Act. 

Both  Medicaid  (title  XX  of  the  Act) 
and  title  XX  are  State-administered 
programs,  jointly  financed  by  the 
Federal  and  State  governments,  that 
provide  medical  assistance  and  social 
services  to  certain  groups  of  low-income 
persons.  AFDC  recipients  are 


automatically  eligible  for  both  programs 
by  virture  of  their  AFDC  status.  By 
providing  for   deemed  "  AFDC  status, 
the  new  legislation  provides  mandatory 
title  XIX  and  title  XX  coverage  for 
children  receiving  payments  under  the 
States"  iV-E  program. 

The  Health  Care  Financing 
Administration's  proposed  regulation 
amendment  accompanying  this  NPRM 
am.ends  the  title  XIX  program  to  require 
the  State  making  the  foster  care 
m.aintenance  payments  or  the  adoption 
ass;stance  payments  to  provide 
Medicaid  coverage.  This  consistent  with 
the  longstanding  requirement  that  the 
State  providing  cash  assistance  that 
triggers  Medicaid  eligibility  is  also 
fiscally  responsible  for  providing 
Medicaid  for  the  individuals  involved. 

Usually,  when  a  recipient  of  a  cash 
assistance  program  that  is  linked  to 
Medicaid  m.oves  to  another  State,  the 
individual  loses  eligibility  for  that 
program  and  Medicaid  in  the  originating 
state,  a.nd  is  covered  for  boih  programs 
by  the  new  State  if  he  or  she  meets  that 
State's  requirements.  However,  as 
explained  earlier,  for  purposes  of  title 
IV-E,  the  Department  has  determined 
that,  when  a  family  moves  to  another 
State,  eligibility  and  responsibility  for 
adoption  assistance  payments  will 
remain  with  the  originating  State  (Sec. 
1356.40(c)  and  1356.60(g)).  Therefore. 
eligibility  and  responsibility  for 
providing  Medicaid  coverage  will 
remain  with  the  originating  State. 

This  is  a  continuation  and  extension 
of  the  Department's  policy  that  has  been 
applied  to  the  AFDC  Foster  Care 
program  previoulsy  authorized  under 
title  IV-A  of  the  Act.  That  program 
required  that  the  originating  State 
continue  responsibility  for  AFDC  foster 
care  and  Medicaid  when  a  foster  care 
placement  is  made  out-of-State.  It  is  also 
consistent  with  the  general  intent  of  the 
title  XIX  statute  and  the  requirement 
noted  above  that  ties  State 
responsibility  for  Medicaid  to  State 
responsibility  for  cash  assistance. 

The  proposed  regulation  provides  that 
children  for  whom  adoption  assistance 
payments  are  made  will  be  deemed 
eligible  in  the  State  of  residence  and 
that  State  will  be  responsible  for  the 
provision  of  title  XX  services  if  these 
se.'vices  are  requested  and  needed.  This 
provision  is  consistant  with  current 
program  provisions  in  title  XX. 

Because  eligibility  for  title  XIX  and 
title  XX  are  triggered  by  an  actual  cash 
payment  under  the  adoption  assistance 
program,  however  minimal,  States 
should  be  sure  that  at  least  a  minimal 
payment  is  made  to  families  who 
particularly  need  title  XIX  coverage  but 
not  necessarily  other  assistance  or 
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services.  The  Department  welcomes 
comment  on  (his  proposed  regulation. 

(5)  Active  Promotion  of  Adoption 
Assistance  Program. — The  Department 
recognizes  the  need  to  promote  and 


withhold  funds  based  on  non- 
compliance are  stated  in  the  proposed 
regulation  (Sec.  1356.75).  The  proposed 
regulation  adopts  present  Department- 
wide  procedures  (45  CFR  213)  for 


the  same  activities  and  costs  and  to 
allocate  these  costs  to  the  appropriate 
programs  as  outlined  in  the  State  cost 
allocation  plan. 

A.  Allntmpnts. 


Federal  Register  /  'Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Proposed  Rules 


86827 


to  HHS  within  the  time  limits  specified 
in  Section  306  of  Pub.  L.  96-272.  The  Act 
uses  the  word  "payable"  rather  than 
"paid".  However,  it  is  clear  that 
Congress  intended  to  allow  only  actual 


them  to  the  Department  for  inclusion  in 
the  base  amount. 

Second,  in  the  regulation  we  have 
adopted  a  formula  for  administrative 
expenditures  based  on  actual  costs  per 


Foster  Care  to  all  AFDC  cases  for  FY 
1978.  multiplied  by  the  total  AFDC 
training  expenditures  for  FY  1978, 
multiplied  by  the  Federal  share  of  these 
expenditures  (75%).  All  data  used  are 
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services.  The  Department  welcomes 
comment  on  this  proposed  regulation. 

(5)  Active  Promotion  of  Adoption 
Assistance  Program. — The  Department 
recognizes  the  need  to  promote  and 
publicize  the  availability  of  adoption 
assistance  so  that  prospective  adoptive 
parents,  including  current  foster 
families,  will  be  aware  that  this  program 
exists.  This  will  enable  a  larger  number 
of  potential  adoptive  parents  to  be 
informed  about  the  program  and  to 
consider  adopting  children  with  special 
needs.  The  dissemination  of  information 
is  necessary  to  the  success  of  the  entire 
adoption  assistance  effort  which  rests 
on  willingness  of  the  citizenry  to 
become  involved  in  the  program.  Active 
promotion  also  provides  the  opportunity 
to  share  this  information  with  the 
general  public  so  that  an  understanding 
of  the  purpose  and  existence  of  the 
adoption  assistance  program  is  more 
widespread  (Sec.  1356.60(h)). 

M.  Training  Under  Title  IV-E. 

The  implementation  of  the  title  IV-E 
program  requires  the  use  of  a  wide 
range  of  skills  on  the  part  of  the  child 
welfare  worker  providing  services  to 
children,  parents,  foster  parents,  and 
potential  adoptive  parents.  To  ensure 
the  availability  of  essential  skills,  staff 
training  must  be  an  important  element  of 
the  State  agency's  management  plan. 
Federal  financial  participation  is 
available  at  the  75%  rate  for  training 
expenditures  incurred  under  title  IV-E 
(Sec.  1356.80(b)).  The  regulation 
currently  governing  staff  development 
expenditures  under  title  IV-A,  45  CFR 
235.60-66,  is  being  applied  to  title  IV-E. 
That  regulation  appears  to  be  most 
advantageous  to  the  program.  However. 
State  agencies  should  give  careful 
consideration,  in  their  planning,  to  the 
Assessment  of  training  needs  and 
development  of  training  plans  in  those 
programs  which  are  to  be  coordinated 
with  title  IV-E  so  that  resources  for  staff 
development  can  be  combined 
beneficially.  This  will  aid  in  achieving 
optimal  use  of  those  resources.  The 
regulation  includes  training  costs  for 
foster  parents,  adoptive  parents  and 
child  care  institution  staff  related  to 
providing  foster  care  (Sec.  1356.80(b)). 
Title  IV-E  of  the  Act  establishes  a 
continuing  relationship  between 
adoptive  parent(8)  and  the  agency  to 
provide  continued  support,  as  needed,  to 
the  adoptive  parent(s)  in  the  care  of  the 
child.  This  provision  is  interpreted  to 
include  training  for  this  purpose. 

N.  Withholding  of  IV-E  Funds  for  Non- 
Compliance. 

The  basis  and  procedure  by  which  the 
Department,  would  if  necessary 


withhold  funds  based  on  non- 
compliance are  stated  in  the  proposed 
regulation  (Sec.  1356.75).  The  proposed 
regulation  adopts  present  Department- 
wide  procedures  (45  CFR  213)  for 
handling  this  type  of  action.  However,  it 
is  anticipated  that  the  Department  will 
not  use  this  authority  unless  and  until 
other  less  formal  methods  of  ensuring 
compliance  with  the  approved  title  IV-E 
State  plan  requirements  have  been 
exhausted. 

III.  Fiscal  Requirements 

Federal  financial  participation  is 
available  for  state  expenditures  for 
foster  care  maintenance  payments  and 
adoption  assistance  payments  at  the 
Federal  medical  assistance  percentage 
rate  as  promulgated  by  the  Secretary  in 
accordance  with  Section  1905(b)  of  the 
Act.  In  addition,  the  regulation  provides 
for  an  FFP  rate  of  75%  for  State  training 
expenditures  and  50%  for  other 
expenditures  needed  for  proper  and 
efficient  administration  of  the  State  plan 
(Sec.  1356.80). 

Training  expenditures  may  include 
both  in-service  training  and  training  at 
educational  institutions,  both  long-term 
and  short-term,  through  grants  to  the 
institution  or  direct  financial  assistance 
to  trainees.  Reimbursement  is  available 
for  training  persons  employed,  about  to 
be  employed  foster  parents  or  other 
child  care  staff  providing  foster  care 
services  to  IV-E  children  (Sec.  1356.80). 

The  costs  of  conducting  the  activities 
essential  to  fulfilling  the  plan 
requirements  under  Sections  471  of  the 
Act  (Sec.  1356.80)  are  considered  as 
necessary  for  the  proper  and  efficient 
administration  of  the  State  plan  under 
title  IV-E,  except  for  the  nonrecurring 
costs  of  adoption  and  the  cost  of 
complying  with  the  reporting 
requirements  which  are  deemed  to  be 
child  welfare  services  costs  and  may  not 
be  reimbursed  under  this  part. 
Furthermore,  the  costs  of  direct  services 
to  children,  parents  or  foster  parents  to 
ameliorate  personal  problems  and 
which  go  beyond  the  activities  specified 
in  the  regulation  are  to  be  funded  from 
other  programs.  The  regulation 
delineates  such  social  service  costs  from 
those  required  to  carry  out  the 
provisions  under  title  IV-E.  Apart  from 
these  exceptions  it  is  recognized  that  the 
activities  prescribed  in  the  law  and  the 
protections  provided  under  Section  427 
may  overlap.  The  regulation,  therefore, 
provides  flexibility  to  the  States  to 
choose  which  program  to  charge  these 
costs  and  the  method  used  for  charging 
and  claiming  costs  (Sec.  1356.80  (c)  and 
(d)).  Because  of  this  flexibility  it  is 
important  that  there  be  assurances  and 
controls  to  prevent  duplicate  charges  for 


the  same  activities  and  costs  and  to 
allocate  these  costs  to  the  appropriate 
programs  as  outlined  in  the  State  cost 
allocation  plan. 

A.  Allotments. 

There  are  a  number  of  provisions  in 
the  Amendments  that  emphasize  the 
primary  goal  of  helping  children  remain 
with  their  families  when  problems  arise. 
One  of  thes€  provisions  is  the  limitation, 
in  the  form  of  State  allotments,  on  the 
Federal  funds  that  may  be  paid  on 
behalf  of  foster  children  under  AFDC- 
FC  programs.  This  provision  is  directed 
toward  limiting  the  inappropriate  use  of 
foster  care  and  it  will  apply  equally  to 
titles  IV-A  and  IV-E  foster  care.  We  are 
planning  to  issue  regulations  to  state 
this  for  title  IV-A-Foster  Care.  The 
allotment  represents  the  maximum 
amount  of  FFP  available  in  foster  care. 
The  allotments  are  mandatory  only  if 
the  title  IV-B  appropriation  reaches 
certain  "trigger"  levels  specified  in  the 
Act.  However,  even  if  the  appropriations 
under  IV-B  do  not  reach  the  specified 
levels,  and  the  trigger  is  not  activated, 
the  allotment  must  be  computed.  Funds 
allotted  but  not  used  for  title  IV-A  or 
IV-E  foster  care  may  be  transferred  to 
title  IV-B  and  used  for  child  welfare 
services,  if  States  meet  certain  other 
conditions,  to  protect  children  and  their 
families,  as  specified  in  Section 
1356.80(e)(6).  In  summary,  then,  the 
allotments  must  be  computed  and  will 
serve  as  a  planning  aid  for  States  and 
the  District  of  Columbia.  (The 
Territories  have  a  separate  ceiling  under 
Section  1108(a)  of  the  Act.) 

The  law  specifies  three  methods  for 
the  determination  of  the  amount  of 
allotment. 

Each  State  is  entitled  to  the  higher  of 
the  amount  calculated  under  paragraphs 
(1)  or  (2)  of  Section  1356.80(e).  Some 
States  may  be  entitled  to  choose  the 
amount  calculated  (3)  of  Section 
1356.80(e).  The  State  need  not  select  the 
same  option  each  year. 

The  first  method  uses  the  1978 
expenditures  for  AFDC-FC  as  a  base 
amount  and  provides  for  a  percentage 
increase  (or  decrease)  based  on  the 
changes  in  the  Consumer  Price  Index  for 
each  fiscal  year  (1.3332%  for  FY  1981 
(Sec.  1356.80(e)). 

The  base  amount  is  composed  of  FFP 
in  three  types  of  State  expenditures 
computed  for  fiscal  year  1978  and  added 
together,  maintenance  payments, 
administrative  costs  and  training  costs. 

Maintenance  payments:  The 
regulation  describes  the  payments  as 
limited  to  two  categories.  The  first  is 
allowable  payments  matched  by  Federal 
funds  that  have  been  claimed  or  may  be 
claimed  and  paid,  which  are  submitted 


to  HHS  within  the  time  limits  specified 
in  Section  306  of  Pub.  L.  96-272.  The  Act 
uses  the  word  "payable"  rather  than 
"paid".  However,  it  is  clear  that 
Congress  intended  to  allow  only  actual 
payments  or  timely  claims  that  may  be 
paid  if  funds  are  available,  with  one 
exception,  which  is  discussed  below 

The  clear  purpose  of  the  first 
allotment,  for  which  the  base  amount  is 
the  foundation,  is  to  limit  FFP  to  the 
Fiscal  Year  1978  payments  but  allow  av. 
annual  increase  (ten  percent  per  year, 
compounded)  for  inflation  (Sec. 
1356.80(6)). 

The  exception  mentioned  above  and 
the  second  category  of  maintenance 
payments  included  in  the  regulation  is 
the  Youakim  Children.  On  February  22. 
1979,  the  Supreme  Court  of  the  United 
States  in  Miller  vs.  Youakim  440  U.S. 
125  (1979),  ruled  that  children  whose 
foster  care  was  provided  by  relatives 
who  met  the  requirements  of  Section  408 
of  the  Act  (for  AFDC-FC)  were  entitled 
to  be  paid  at  the  FC  rate  rather  than  the 
AFDC  rate,  which  is  generally  lower. 
The  ruling  was  not  applied  retroactively 
(except  in  the  case  of  the  individuals 
bringing  the  lawsuit).  Therefore,  the 
thirteen  States  that  had  been  paying 
AFDC  rates  to  relatives  were  not 
required  to  make  increased  retroactive 
payments  to  recipients  eligible  for 
AFDC-FC  during  Fiscal  Year  1978 
However,  those  States  have  been 
required  to  make  foster  care  payments 
to  eligible  recipients  after  the  case  was 
decided.  In  effect  then,  the  court 
required  thirteen  States  to  increase  their 
AFDC-FC  payments  to  one  class  of 
recipients.  Congress  wanted  to  make  tht- 
ceiling  fair  to  those  States  and  to  avoid 
a  potentially  costly  burden  to  those 
Sfatt  s.  Therefore,  the  proposed 
reg'.ilation  (Sec.  1356.80(e))  specifically 
inct'.ides  the  Youakim  Children,  where  ii 
State  by  law,  regulations  or  policy  did 
not  make  foster  care  payments  in  FY 
1978.  The  expenditures  that  would  havt- 
been  made  on  their  behalf  are  included 
ia  the  base  amount  for  Fiscal  Year  1978 
f.en  though  they  were  not  paid  at  the 
AFDC-FC  rate  in  FY  1978. 

Section  474(b)(4)(C)  of  the  Act 
includes  administrative  and  training 
e^pe.^ditures  in  the  base  amount: 

administrative  expenditures 
attiibutable  to  the  provision  of  such  aid 
[payments  under  Section  408]  as 
determined  by  the  Secretary."  We  have 
pro\  ided  three  procedures  for 
attributing  those  administrative 
expenditures,  for  inclusion  in  tht-  base 
amount. 

First,  any  State  which  can  document 
..ictual  administrative  expenditures  for 
FY  1978  AFDC-Foster  Care  may  report 


them  to  the  Department  for  inclusion  in 
the  base  amount. 

Second,  in  the  regulation  we  have 
adopted  a  formula  for  administrative 
expenditures  based  on  actual  costs  per 
AFDC  case,  and  the  number  of  foster 
care  cases  for  whom  payments  were 
made,  as  described  in  the  maintenance 
payments  portion  of  the  allotment.  In 
order  to  allow  for  the  changed  nature  of 
the  foster  care  program,  from  a 
payments  program  to  a  goal-oriented 
p.'ogram  to  return  children  home,  we 
have  specified  the  functions  which  may 
be  attributed  to  administrative 
exppnditures  for  the  cases  included  in 
the  maintenance  payments  section  even 
if  not  claimed  or  paid  under  title  IV-A 
Those  functions  are  the  costs  of 
conducting  eligibility  determination  and 
redetermination,  quality  control,  fair 
hearings,  agency  activities  related  to 
judicial  determination,  placement,  case 
re\  tew,  case  management,  case 
Supervision,  rate-setting,  recruitment  of 
foster  care  homes  and  institutions, 
licensing  and  a  proportionate  share  of 
general  related  agency  overhead. 

The  third  procedure  available  to 
Spates  is  to  provide  the  Department  with 
i\  report  specifying  the  administrative 
costs  associated  with  the  payments  for 
foster  care  maintenance  for  the 
functions  specified  above  for  a  period  of 
at  least  3  calendar  months  of  fiscal  year 
1981.  That  amount  is  reduced  for 
tr.flation  since  FY  1978  (using  the 
Iniplicii  Price  Deflator  for  State  and 
Local  Govern.ment  Purchases  calculated 
by  the  Department  of  Commerce  for 
edch  State).  The  amount  is  adjusted  for 
an  annual  amount  and  reduced  by  50  per 
cent  (thft  FFP  rate  in  administrative 
expenditures).  Reports  must  be 
submitted  no  later  than  30  days  after  the 
end  of  fiscal  year  1981.  In  effect,  this 
method  permits  States  to  use  actual  FY 
1981  costs,  which  may  be  higher  for 
AFDC  foster  care  than  for  AFDC,  as  a 
substitu:ion  for  the  second  procedure. 
We  invite  comment  on  all  three 
procedcires. 

For  ths  attributable  training 
expenditures  as  a  part  of  the  base 
a.T.oisnt  (fiscal  year  1978),  the  same 
explanation  generally  holds  true  except 
that  the  third  procedure  is  not  available 
because  of  the  small  amount  of  funds 
that  would  be  included.  No  actual  fiscal 
year  AFDC-FC  training  claims  have 
been  submitted  (or  were  required  to  be 
submitted)  to  the  Department  separate 
from  other  AP'DC  training  claims,  but 
States  may  now  send  that  information 
(Sec.  1356.80(e)(l)(iii)(c).  Alternatively, 
the  Secretary  has  determined  that 
attributable  training  expenditures  for 
each  State  should  be:  the  ratio  of  AFDC- 


Foster  Care  to  all  AFDC  cases  for  FY 
1978.  multiplied  by  the  total  AFDC 
training  expenditures  for  FY  1978, 
multiplied  by  the  Federal  share  of  these 
expenditures  (75''c),  All  data  used  are 
State-by-State  data. 

We  have  also  specified  in  the 
regulation  that  the  actual  claims  for 
maintenance  payments  must  meet  the 
following  conditions:  they  must  be 
allowable,  supported  by  documentation 
and  submitted  under  the  time 
constraints  of  Section  306  of  Pub.  L.  96- 
272.  Reports  must  also  be  for  allowable 
costs  and  supported  by  documentation. 
They  must  be  submitted  to  the 
appropriate  ACYF  regional  office  no 
later  than  45  days  after  the  end  of  the 
second  quarter  of  Fiscal  Year  1981. 
eKCppt  for  the  reports  in  the  third 
procedure  for  attributing  administrative 
expenditures. 

The  regulations  (at  Section 
1356.80(e](l](iii)(E)  allow  the  inclusion  of 
claims  or  reports  in  which  the  State  and 
the  Secretary  have  a  dispute  to  remain 
as  a  part  of  the  computed  base  amount 
until  the  Department  has  resolved  the 
dispute  by  final  administrative  action. 

For  the  second  method  of  determining 
the  State's  allotment,  the  State's 
allotment  is  SlOO  million  times  a 
percentage  equal  to  the  State's 
population  under  18  compared  to  the 
US.  population  under  18  (fifty  States 
and  District  of  Columbia)  (Sec. 
I356.80(e](2). 

For  the  third  method  of  determining 
the  State's  allotment  (Sec.  1356.80(f)(3)). 
the  base  amount  determined  under  the 
first  method  is  used.  If  for  a  fiscal  year, 
the  average  monthly  number  of  children 
in  the  State's  foster  care  program  under 
IV-E  tn  the  State  is  less  than  the 
cort'.parable  national  average  both  in  FY 
78  a.v.6  m  each  of  Fiscal  Years  1982-84 
the  State's  base  amount  (FY  78)  is 
increased  by  the  percentage  of  AFDC- 
FC  incease  (in  the  average  monthly 
number  of  children)  up  to  a  maximum 
(ten  percent  per  year  compounded  over 
FY  73.  beginning  with  33.1%  for  FY  81). 
The  child  count  for  these  calculations 
includes  the  same  Youakim  children 
discussed  under  the  base  amount 
m.aintenance  payments. 

The  Commissioner,  as  the  Secretary's 
desig.ice.  will  publish  interim  allotments 
established  under  the  third  method 
u  ithin  six  months  after  the  beginning  of 
the  fiscal  year,  and  final  allotments  not 
later  than  nine  months  after  the  end  of 
that  same  fiscal  year  (Sec. 
1356.80{fl(3K\it]. 

The  State  must  make  a  choice  and 
notify  the  Co.iimissioner  of  the  selected 
option  no  later  than  45  days  after  the 
end  of  second  quarter  of  the  fiscal  year. 
This  choice  is  necessary  in  order  to 
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insure  States  that  payments  can  be 
made  to  them  in  a  timely  fashion  for 
AFDC-FC  and  for  IV-B. 

B.  Transfer  of  Funds. 

Cn#>tiAn  A'7A(f^^  nf  tVio   Ant  nopmitQ 


State  governments  for  the  provision  of 
child  welfare  services  by  the  State. 

Under  title  IV-B.  formula  grants  are 
allocated  to  the  States  for  providing  and 
improving  child  welfare  services  to 
f<KiIf1r£>n  anrt  tV>oir  familips  in  need  of 


"Stalewideness"  provision  contained  in 
the  old  regulation. 

D.  Description  of  The  Staff  Development 
and  Training  Plan. 

The  proposed  regulation  (Sec. 
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F.  General  Requirements  Common  to 
Social  Service  Programs. 

F'air  hearings,  safeguarding 
information,  access  to  program  manuals 
and  issuances,  and  adherence  to  the 


to  determine  the  procedures.  The 
Inventory  should  be  perceived  as  a 
source  of  initial  data  on  which  to 
construct  the  case  review  program  and 
to  provide  baseline  data  for  the 
StatpwiHp  infnrTTiatinn  svstem.  The 


In  specifying  the  national  reporting 
and  evaluation  requirements,  only  data 
elements  essential  to  Federal  planning. 
Congressional  reporting  and 
administrative  functions  have  bePn 
included  in  order  to  minimize  the 
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insure  States  that  payments  can  be 
made  to  them  in  a  timely  fashion  for 
AFDC-FC  and  for  IV-B. 

B.  Transfer  of  Funds. 

Section  474(c)  of  the  Act  permits 
States  to  transfer  unexpended  funds 
within  a  State's  foster  care  allotment 
under  title  IV-E  to  title  IV-B,  provided 
the  State's  allotment  was  determined  on 
the  basis  of  either  the  first  or  second 
method  described  in  paragraphs  (Ij  or 
(2)  of  Section  1358.80(f).  To  transfer  an 
amount  which  added  to  the  title  IV-B 
allotment  would  exceed  the  share  the 
State  would  have  been  entitled  to  had 
the  IV-B  appropriation  exceeded  $141 
million,  the  State  must  comply  with  the 
protections  of  Section  427(a)  of  the  Act 
(Sec.  1357.30(a)).  concerning  inventory,  a 
case  review  system,  an  information 
system  and  services  to  return  children  to 
their  families  or  have  them  adopted.  If 
the  title  IV-B  appropriation  for  two 
earlier  consecutive  years  has  equalled 
$266  million,  the  State  must  meet  the 
requirements  of  Section  1357.30(b)  in 
order  to  transfer  any  funds  to  IV-B. 

Even  if  the  IV-B  appropriations  do  not 
reach  the  "trigger"  levels  specified  in 
Section  474(b)  and  no  limitation  is  in 
effect  on  the  Foster  Care  allotments.  A 
State  may  transfer  unused  funds  under 
the  allotment  amount  to  title  IV-B  for 
child  welfare  services.  States  must  meet 
the  same  requirements  as  when  the 
limitations  are  in  place.  In  addition,  the 
amount  that  can  be  transferred  is 
limited  by  the  difference  between  the 
funds  received  under  title  IV-B  (Section 
420)  and  the  amount  of  the  IV-B 
allotment  that  would  have  been 
available  had  the  IV-B  appropriation 
been  equal  to  or  greater  than  the  amount 
necesssary  to  make  the  foster  care 
allotments  mandatory. 

Funds  transferred  to  title  IV-B  must 
be  obligated  for  expenditures  in  title  IV- 
B  within  the  same  fiscal  year  for  which 
they  were  first  made  available.  Requests 
for  transfer  of  the  funds  must  be  made 
45  days  before  the  end  of  the  third 
quarter  of  the  fiscal  year. 

IV.  Title  IV-B— Child  Welfare  Services 

The  Child  Welfare  Services  Program 
has  been  a  part  of  the  Social  Security 
Act  since  the  Act's  inception.  In  1968 
Congress  transferred  the  program  to  title 
IV.  Part  B  of  the  Act  [Section  420-425  of 
the  Act].  Historically,  title  IV-B  has 
provided  Federal  grants  to  establish, 
extend  and  strengthen  child  welfare 
services  in  the  States.  Grants  are  made 
to  State  agencies  on  the  basis  of  a  plan 
developed  jointly  by  the  ACYF 
Children's  Bureau  and  the  State  agency. 
The  amended  Act  reaffirms  this 
partnership  between  the  Federal  and 


State  governments  for  the  provision  of 
child  welfare  services  by  the  State. 

Under  title  IV-B.  formula  grants  are 
allocated  to  the  States  for  providing  and 
improving  child  welfare  services  to 
children  and  their  families  in  need  of 
services,  without  regard  to  income  (Sec. 
1357.20(b)). 

In  recent  years  States  have  used 
approximately  70-80%  of  IV-B  funds  for 
foster  care  maintenance  payments. 
Other  ser\'ices  including  adoption,  day 
care  and  protective  services  to  abused 
and  neglected  children  have  also  been 
provided  with  the  IV-B  funds. 

A.  Availability  of  Services  in  All 
Political  Subdivisions. 

The  existing  requirement  that  child 
welfare  services  be  available  in  all 
political  subdivisions  of  the  State  by 
July  1, 1975  has  been  replaced  by  the 
requirement  that  the  State  Plan  "contain 
a  description  of  the  steps  which  the 
State  will  take  to  provide  child  welfare 
services  and  to  make  progress  in:  (Sec. 
1357.20(c)(4)): 

(a)  covering  additional  political 
subdivisions; 

(b)  reaching  additional  children  in 
need  of  services;  and 

(c)  expanding  and  strengthening  the 
range  of  existing  services  and 
developing  new  types  of  services" 

The  emphasis  in  this  proposed 
regulation  is  to  continue  to  make 
progress  toward  the  ultimate  goal  of 
making  comprehensive,  quality  child 
welfare  services  available  on  a 
Statewide  basis. 

B.  The  Single  State  Agency  and  Single 
Organizational  Unit. 

The  proposed  regulation  (Sec.  1357.20) 
paraphases  Pub.  L.  98-272  (Sec.  422(b)(1) 
and  specifies  responsibility  of  the  unit 
chief  for  the  policy  development  and 
program  operation  of  the  title  IV-B  Child 
Welfare  Service  program.  The  change 
embodied  in  the  proposed  regulation  is 
not  significantly  different  from  the 
current  requirement. 

C.  Description  of  Services. 

The  proposed  regulation  (Sec.  1357.20) 
requires  a  description  of  all  child 
welfare  services  to  be  provided,  the 
geographic  areas  in  which  they  are 
available  and  what  is  being  done  to 
expand,  improve  and  strengthen  those 
services  or  provide  new  ones.  As  part  of 
ensuring  a  rational  planning  and  priority 
setting  process,  the  States  are  asked  to 
describe  the  basis  for  determining 
services  to  be  added  or  expanded  and 
how  these  new  services  are  related  to 
extending  the  services  and  reaching 
additional  children  in  need  of  services. 
These  conditions  replace  the  former 


"Stalewideness"  provision  contained  in 
the  old  regulation. 

D.  Description  of  The  Staff  Development 
and  Training  Plan. 

The  proposed  regulation  (Sec. 
1357.20(c)(5))  requires  that  the  State 
agency  staff  development  and  training 
plan  include,  at  a  minimum,  the  manner 
of  allocating  resources,  assessing  the 
need  for  training,  procedures  for 
evaluation  of  plan  implementation  and 
the  agency's  plans  for  use  of 
paraprofessionals  and  volunteers.  These 
activities  have  been  identified  as 
necessary  to  a  rational  and  well  thought 
out  plan.  The  State  agency's  staff 
development  and  training  plan  will 
supplement  the  training  plan  required  by 
title  XX  submitted  to  the  Regional 
Administrator  of  the  Office  of  Human 
Development  Services.  Th^  State 
agency's  entire  IV-B  staff  development 
and  training  plan  need  not  be  submitted 
to  ACYF.  but  it  must  be  available  for 
review  by  Federal  staff.  Only  the 
description  required  by  the  Long  Range 
Strategy  must  be  submitted  (Sec. 
1357.40(a)(2)(ii)(C)). 

E.  Advisory  Committee. 

The  current  IV-B  requirement 
mandating  advisory  committees  (45  CFR 
1392.4)  has  been  in  effect  for  many 
years.  Nothing  in  the  Act  amended  by 
Pub.  L  96-272  is  in  direct  conflict  with 
the  requirement.  The  statutory  basis 
remains  the  same  under  the  statute  as 
amended  by  Pub.  L.  96-272.  Pursuant  to 
the  Secretary's  responsibilities  for  joint 
development,  and  his/her  general 
rulemaking  authority  under  Section  1102 
of  the  Act,  public  participation  has  been 
required  in  the  development  of  the  child 
welfare  services  plan  (Sec. 
1357.20(c)(8)). 

The  Department  has  a  continuing  and 
strong  commitment  to  involve  the  public 
in  the  child  welfare  service  program. 
Most  States  have  established  these 
committees.  The  viability  and  success  of 
the  Federal  regulation  development  and 
implementation  depend  on  the  input, 
involvement  and  investment  of  the 
States  and  other  public  and  private 
constituencies  as  demonstrated  in  the 
meetings,  publication,  comment  period 
and  regional  hearings.  Similar 
involvement  must  also  occur  at  the  state 
and  local  levels.  These  Committees  will 
form  the  partnership  and  assure  the 
resources  for  the  states  to  accomplish 
the  Congressional  intent  of  Pub.  L.  96- 
272. 

Through  involvement  of  public  and 
private  agencies  and  citizens,  the 
mandates  of  this  new  law  can  be  fully 
realized  at  the  local,  service  delivery 
and  community  levels. 


F.  General  Requirements  Common  to 
Social  Service  Programs. 

Fair  hearings,  safeguarding 
information,  access  to  program  manuals 
and  issuances,  and  adherence  to  the 
merit  system  of  personnel 
administration  are  also  required  in  the 
proposed  regulation.  The  changes  in 
these  provisions  do  not  represent  a 
substantive  departure  from  present 
policy  (Sec.  1357.20(c)).  For  a  full 
discussion  of  these  provisions  see 
Section  II,  B.  of  the  Supplemental 
Information. 

G.  Requirements  for  State  Eligibility  fa 
Additional  Payments 

To  help  finance  the  services  required 
and  to  encourage  changes  in  the  foster 
care  system,  Congress  provided  in  Pub. 
L.  96-272  (Sec.  427  of  the  Act)  that  in 
any  year  in  which  the  title  IV-B 
appropriation  exceeded  S141M,  a  State 
can  not  receive  its  share  of  title  IV-B 
funds  in  excess  of  that  $141M  unless  it 
has  implemented  the  followfng 
procedures  and  protections. 

1.  Conduct  an  inventory  of  all  children 
who  have  been  in  foster  care  more  than 
6  months,  make  determinations  about 
the  necessity  and  appropriateness  of 
their  placements,  and  provide  a  report  !:• 
the  Secretary  (Sec.  1357.30fd)(3)); 

2.  Have  a  Statewide  information 
system  capable  of  tracking  every  child 
who  is  in  foster  care  or  who  had 
received  care  within  the  preceding  12 
months  (Sec.  1357,30(a)(4)j; 

3.  Have  a  case  review  system  for  each 
foster  child  under  the  State's 
supervision  (Sec.  1356.40(d));  and 

4.  Have  a  service  program  designed  to 
return  children  to  their  own  home  or  to 
achieve  another  permanent  placement 
at  the  earliest  possible  time  (Sec. 
1357.40(A)(5)). 

1.  Inventory. — The  Inventory  (Sec. 
1357.30(a)(3))  it  a  key  element  in 
requiring  States  to  help  reunify  children 
in  foster  care  with  their  parents.  It 
impels  States  to  establish  basic 
information  about  the  status  of  each 
child  in  foster  care  and  to  develop  a 
plan  for  that  child  based  on  a  case 
review.  The  Inventory  required  in  the 
Act,  as  implemented  by  the  proposed 
regulation,  serves  to  establish  an 
accounting  of  children  in  foster  care  so 
that  their  status  may  be  reviewed  and 
actions  taken  to  facilitate  their  return 
home  as  quickly  as  possible.  For 
children  who  cannot  be  returned  home, 
alternative  services  leading  to 
permanence  for  the  child  must  then 
become  the  goal. 

While  the  proposed  regulation  (Sec. 
1357.30(a)(3))  specifies  the  content  of  the 
Inventory,  the  States  are  given  latitude 


to  determine  the  procedures.  The 
Inventory  should  be  perceived  as  a 
source  of  initial  data  on  which  to 
construct  the  case  review  program  and 
to  provide  baseline  data  for  the 
Statewide  information  system.  The 
determination  of  whether  a  State  has 
complet'?d  the  inventory  is  based  upon  a 
one-time  report  with  specified  content 
which  summarizes  the  respective  data 
(Sec.  I357.30(a){3)(v)).  This  report 
provides  an  accounting  of  children  in 
foster  care  and  an  indication  that  the 
inventory  has  been  completed. 

2.  Statewide  Information  System. — 
The  Statewide  information  system  (Sec. 
1357.30(a)(4))  is  critical  to  the  successful 
raapagement  of  a  child  welfare  program. 
The  regulation  which  applies  to  the 
information  system  is  framed  to  leave 
the  States  maximum  flexibility  in  the 
design,  configuration  and  technical 
features  of  the  State  system's  hardware 
and  suitv.'.irc:.  In  addition,  flexibility  in 
systems  design  is  encouraged  to 
accom.Tiodate  the  information  required 
to  satisfy  the  law.  This  includes 
essential  information  requirements  (Sec. 
13.-)7.30(a)(4)(!i)  (c)  and  (D)),  State  and 
local  agency  information  needs  for 
monitoring  and  evaluation  (Sec. 
J  3o". 20(1.1(10)).  and  audit  functions  (Sec. 
l.S57.20(cl(9)).  Tne  information 
requirements  are  also  intended  to  assist 
the  States  in  complying  with  the 
reporting  requirements  of  joint  planning, 
the  IV-I3  and  IV-E  State  plans,  fiscal 
docu.mcnts  and  records,  and  the  Federal 
Child  Welfare  Reporting  System. 
Included  in  the  System  is  the  intended 
use  of  the  Child  Welfare  Dictionary  of 
Common  Usage  which  will  establish 
nationwide  definitions  of  important 
terms  and  elements.  The  System 
including  the  "Dictionary",  is  currently 
being  field  tested  in  eight  States, 
California,  Florida,  Maryland.  Ohio, 
Vermont,  North  Dakota,  Mississippi  and 
Oklahoma.  The  System's  documentation 
carefully  specifies  the  data  elements, 
deimitions  and  reporting  format  that  the 
Department  will  need,  and  proposes  to 
require  to  meet  the  Congressional 
reporting  mandates  of  Sections  471(a)(6), 
4''6  of  the  Act  and  Section  102(e)  of  Pub. 
L.  96-272.  While  the  field  test  is 
underway,  the  Department  will 
concurrently  request  OMB  clearance  for 
nationwide  implementation  of  the 
System,  including  the  Dictionary. 

The  requirements  for  information 
evolving  from  the  Pub.  L.  96-272  are 
consistent  with  the  data  that  the  States 
use  in  the  daily  operation  of  their  case 
tracking  and  management  systems.  The 
DepartTient  has  been  sensitive  to  State 
reporting  requirements  and  the  burden 
which  they  impose. 


In  specifying  the  national  reporting 
and  evaluation  requirements,  only  data 
elements  essential  to  Federal  planning. 
Congressional  reporting  and 
administrative  functions  have  be5n 
included  in  order  to  minimize  the 
burden. 

3.  Case  Review  System. — The  case 
review  system  is  discussed  in  the  IV-E 
portion  of  this  Supplementary 
Information. 

4.  Program  of  Reunification 
Services.— Vuh.  L.  96-272  (Sec. 
427(a)(2)(C))  requires  that  States 
implement  and  operate  a  service 
program  to  help  children,  where 
appropriate,  return  to  families  from 
which  they  have  been  removed  or  be 
placed  for  adoption  or  legal 
guardianship.  To  meet  the  reunification 
service  requirement  in  the  law,  the 
regulation  requires  States  to  implement 
a  program  of  services  designed  to  unify 
children  with  their  families.  That 
program  of  services  must  contain  day 
care  services,  homemaker  or  caretaker 
services,  family  or  individual  counseling 
for  parent(s)  and  child  (Sec. 
1357.30{a)(5)[i)(A))  and  other 
reunification  services  the  state  identifies 
as  necessary  and  appropriate  (Sec. 
1357.30(a)(5)(i)(B)). 

The  Department  has  required  only 
those  ser\'ices  it  considers  essential  to 
accomplish  the  goals  of  the  law — to 
reunite  children  and  families.  The  three 
mandated  reunification  services  are 
basic  components  of  a  support  system  to 
the  family  and  child,  following 
separation  from  and  preparatory  to 
return  to  the  home.  The  specific  focus 
and  context  of  the  services  will  be 
influenced  by  the  circumstances  under 
which  the  child  was  removed  from  the 
home.  The  services  should  represent  the 
remedial  response  to  the  problems 
identified  in  the  case  plan. 

The  selection  of  the  three  mandated 
reunification  services  was  based  on  the 
findings  of  the  National  Study  of  Social 
Services  to  Children  and  Their  Fam.ilies 
(Shyne  and  Schroeder,  1978).  which 
listed  five  of  the  primary  reasons  for 
children  and  families  receiving  social 
services,  including  foster  care:  neglect  of 
the  child,  unwillingness  to  care  for  the 
child,  abandonment,  emotional 
problems  of  the  parent,  and  abuse  of  the 
child.  Homemaker  and  Caretaker,  Dfiy 
Care,  and  Individual  and  Family 
Counselling  are  the  services  most  hkely 
to  effect  change  in  the  home  situation 
and  lead  to  the  return  home  of  the  child. 

Homemaker  services  are  those 
services  which  provide  a  qualified 
person  to  assist  families  with  children  in 
home  maintenance  and  management  in 
order  to  strengthen,  support,  supplement 
and  restore  parental  capacity  to  care  for 


86830  Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31.  1980  /  Proposed  Rules 


the  children.  An  emergency  caretaker 
provides  care  and  supervision  of  a  child 
in  his  or  her  own  home  at  times  when 
supervision  is  lacking  because  parent(s) 
are  either  temporarily  absent  or 


1357.30(a)(5)(i)(C)  and  (b)(3)(iii)).  These 
guidelines  are  intended  to  assist  the 
worker  to  make  appropriate  case 
assessments,  to  determine  appropriate 
service,  and  to  assure  that  decisions 


achieving  the  goals  of  the  law.  State 
agencies  ciurently  operate  programs  to 
prevent  removal  from  the  home  similar 
to  those  required  in  the  regulation. 
Between  1961  and  1977  the  number  of 
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accessible  to  the  child  and  family  in 
need. 

For  the  first  time,  FFP  in  the  costs  of 
voluntary  foster  care  placements  (Sec. 
1356.50(a))  is  available  when  all 
orovisions  contained  in  Section  427  nf 


requirements  of  the  law  and  regulations. 
They  are  submitted  only  once,  unless 
otherwise  required  by  the  Commissioner 
of  ACYF. 

2.  Long  Range  Strategy — In  the  Long 
Ranee  Stratepv.  the  State  HevelnnR  the 


The  goals  and  objectives  of  the  Long 
Range  Strategy,  therefore,  belong  in  two 
categories:  (1)  those  goals  and 
objectives  which  address  the 
Assurances  as  State  Plan  Requirements 
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the  children.  An  emergency  caretaker 
provides  care  and  supervision  of  a  child 
in  his  or  her  own  home  at  times  when 
supervision  is  lacking  because  parent(s) 
are  either  temporarily  absent  or 
temporarily  incapacitated.  Day  Care  is 
the  means  for  providing  protection,  care, 
and  developmental  experiences  for 
children  who  parents  need  help  in 
making  child  care  arrangements  for 
reasons  other  than  employment, 
education  or  training  and  for  children 
with  special  needs  (e.g.,  disadvantaged, 
mentally  retarded  or  emotionally 
disturbed" children).  Individual  and 
family  counseling  provide  help  in  the 
identification  and  resolution  of  problems 
related  to  personal  functioning,  social 
interaction,  family  stability  and 
environmental  factors.  As  described,  the 
services  are  the  core  of  agency  support 
to  families  which  allow  reunification 
while  reducing  the  risk  of  neglect,  abuse, 
etc.  and  reinforcing  the  family's  own 
strengths. 

The  Department  considered  requiring 
the  provision  of  other  services  in 
addition  to  these  services.  The 
Department  decided  to  make  the 
provision  of  additional  services  optional 
(Sec.  1357.30(aK5)(i)(B])  to  give  a  State 
flexibility  in  tailoring  its  child  welfare 
services  program  to  the  precise  needs  of 
its  local  constituencies  under  title  IV-B. 
The  States  must  have  a  program  of 
essential  services  available  for  children 
in  need.  The  Department  does  not  intend 
to  require  that  a  program  containing 
these  core  services  be  established  in 
each  political  subdivision.  The  test  of 
compliance  with  this  provision  is  that 
the  required  services  are  available  and 
readily  accessible  to  each  child  and 
family  in  need  of  these  services. 

Under  title  IV-E,  the  law  requires  that 
by  October  1, 1983,  States  make 
reasonable  efforts  to  prevent  the 
placement  or  eliminate  the  need  for 
placement  of  the  child  and  to  make  it 
possible  for  the  child  to  returo  to  his 
home  (Sec.  471(a){15]  of  the  Act).  This 
provision  emphasizes  the  need  for 
appropriate  services  to  reach  the  child 
and  family.  This  approach  has  been 
adopted  under  tide  IV-B.  While 
requiring  the  establishment  of  a  program 
of  essential  services,  the  Department  is 
ultimately  concerned  that  the  relevant 
services  reach  the  child  and  family  in 
need.  States  can  meet  the  requirement 
by  ensuring  that  essential  services  are 
available  and  readily  accessible  to  each 
child  and  family  in  need. 

The  proposed  regulations  require  that 
written  guidelines  be  prepared  to  assist 
the  caseworker  in  providing  the 
reunification  and  preplacemeni 
preventive  services  (Sec. 


1357.30(a](5)(i)(C)  and  (b](3)(iii)).  These 
guidelines  are  intended  to  assist  the 
worker  to  make  appropriate  case 
assessments,  to  determine  appropriate 
service,  and  to  assure  that  decisions 
serve  the  best  interests  of  the  child  and 
family. 

The  proposed  regulation  also  requires 
States  to  have  a  program  of  services 
designed  to  facilitate  adoption  or  legal 
guardianship  (Sec.  1357.30  (a)(5)(ii)).  The 
Adoption  services  provision  is 
structured  similarly  to  the  reunification 
services  program  in  that  the  State  must 
implement  and  operate  a  program  of 
required  essential  services  comprised  of 
legal  services  and  adoption  services 
(Sec.  1357.30{a}(5)(ii]  (A)  and  (B)}.  In 
addition,  the  State  program  must  contain 
other  activities  identified  by  the  Agency 
as  necessary  and  appropriate  for 
permanent  placement  through  adoption 
(Sec.  1357.30{a)(5)(ii)(c)].  The  State  must 
also  provide  written  guidelines  to  assist 
the  caseworker  in  developing  and 
implementing  an  appropriate  plan  for 
adoptive  placement  of  the  child  (Sec. 
1357.30(a)(5)(ii)(D)).  The  required 
services  must  be  available  to  each  child 
and  family  in  need  of  these  services. 

In  addition.  Section  427(b)  of  the  Act 
requires  that  if  title  IV-B  funds  are 
appropriated  at  the  maximum  of  $266 
million  for  two  consecutive  years,  the 
title  IV-B  allocation  for  that  State  would 
be  reduced  to  its  share  of  $56.5  million, 
unless  the  State  has  implemented  the 
required  preplacement  preventive 
services  program  in  addition  to  the 
above  described  procedures  and 
protections.  The  preplacement 
preventive  services  program  (Sec. 
1357.30(b)(3))  must  contain  the  following 
essential  services:  twenty-four  hour 
emergency  caretaker  and  homemaker 
services;  day  care;  crisis  counseling; 
individual  and  family  counseling; 
emergency  shelters;  procedures  and 
arrangements  for  access  to  available 
emergency. financial  assistance;  and 
arrangements  for  provision  of  temporary 
care  to  provide  respite  to  the  family  for 
a  brief  period  (Sec.  1357.30(b)(3)(i)).  In 
addition,  the  State  must  provide  other 
services  which  it  identifies  as  necessary 
and  appropriate  (Sec.  1357.30(b)(3)(ii)). 

The  proposed  regulation  requires  that 
there  must  be  documentation  in  the  case 
plan  of  efforts  to  prevent  the  need  for 
removal  from  the  home  and  a  statement 
of  why  such  efforts  have  failed  (Sec. 
1357.30(b)(4]).  The  required  services 
must  be  available  and  accessible  to  all 
children  and  families  in  need. 

Based  on  information  available,  the 
Department  belives  that  the 
establishment  of  a  program  of 
preplacement  preventive  services  is 
both  cost-effective  and  essential  to 


achieving  the  goals  of  the  law.  State 
agencies  currently  operate  programs  to 
prevent  removal  from  the  home  similar 
to  those  required  in  the  regulation. 
Between  1961  and  1977  the  number  of 
children  in  placement  increased  from 
181,000  to  530,000  even  though  the  total 
number  of  children  decreased  by  one 
million  over  the  same  period. 
Permanency  planning  programs 
regularly  find  that  about  one-third  of  the 
children  in  long  term  foster  care  can,  in 
fact,  be  returned  to  their  own  parent(s) 
usually  after  some  services  are  provided 
to  the  family.  These  findings  strongly 
suggest  that  earlier  preplacement 
services  to  the  families  were  not 
provided  or  were  seriously  deficient. 

In  a  related  effort,  Davidson  County 
Social  Services,  Nashville,  Tennessee 
found  that  a  system  of  Comprehensive 
Emergency  Services  operating  24  hours 
a  day  reduced  the  number  of  children 
placed  in  the  various  types  of  substitute 
care  by  almost  50%  over  a  three  year 
period.  The  Department  has 
incorporated  most  of  the  elements  of 
that  system  in  this  proposed  regulation. 
There  were  also  decreases  in  the 
number  of  repeat  cases  of  child  abuse 
and  neglect,  and  in  the  mporting  of 
delinquency  among  the  older  children. 
More  recent  prevention  projects  also 
report  various  degrees  of  success.  All 
programs  report  that  their  efforts  are 
cost-effective. 

The  proposed  regulation  also  requires 
that  written  guidelines  be  prepared  to 
assist  the  caseworker  in  providing  the 
preplacement  preventive  services  (Sec. 
1357.30(b)(4)(iv)).  These  guidelines  are 
intended  to  assist  the  worker  to  make 
appropriate  case  assessments,  to 
determine  appropriate  servcies,  and  to 
assure  that  decisions  serve  the  best 
interests  of  the  child  and  family.  In 
addition,  the  proposed  regulation 
requires  that  each  case  plan  contain 
documentation  of  efforts  made  to 
prevent  the  need  for  placement  and  a 
statement  as  to  why  such  efforts  failed 
to  prevent  the  child's  removal  from  the 
home.  The  Department  believes  it  is 
important  to  emphasize  that 
reunification  and  preplacement  services 
be  available  and  readily  assessible  to 
all  children  and  familes  in  need.  As, 
proposed  for  reunification  services,  the 
Department  has  avoided  imposing  the 
more  comprehensive  and  stringent 
requirement  that  these  required  services 
be  established  in  every  political 
subdivision  because  States  must  be 
permitted  to  exercise  discretion  in 
allocating  essential  services  in  a  way 
that  best  matches  demand  with 
resources  available.  However,  these 
required  services  must  be  readily 


accessible  to  the  child  and  family  in 
need. 

For  the  first  time,  FFP  in  the  costs  of 
voluntary  foster  care  placements  (Sec. 
1356.50(a))  is  available  when  all 
provisions  contained  in  Section  427  of 
the  Act  are  in  place  and  operative. 
Section  427  requirements  include  the 
Inventory,  the  Statewide  information 
system,  the  case  review  system, 
reunification  services  program  and 
preplacement  preventive  services 
program. 

The  specificity  in  this  regulation  for 
each  of  the  required  procedures  and 
protections  provides  clarity  and  gives 
direction  to  the  States  in  knowing  what 
is  expected  of  them  and  gives  di.'^ection 
to  the  Department  in  reviewing  and 
approving  requests  from  those  States 
that  apply  for  funds  above  $141.M  under 
title  IV-B,  the  transfer  cf  funds  from  title 
IV-E  to  title  IV-B  or  reimbursement  for 
the  costs  of  voluntary  placements  of 
children  in  foster  care. 

To  claim  its  share  of  funds 
appropriated  under  title  IV-B  when 
available  funds  are  greater  than  $14lM 
or  to  transfer  money  from  IV-E  to  IV-B. 
a  state  must  request  the  additional  funds 
or  transfer  of  funds  and  must  certify  that 
if  has  implemented  the  procedures  and 
protections  under  Sec.  1357.30(a)  of  the 
proposed  regulation. 

To  claim  FFP  in  payments  made  for 
children  voluntarily  placed  in  foster 
care,  the  state  must  certify  that  it  meets 
the  provisions  of  Sec.  13.S6.50  (Voluntary 
Placements). 

A  State's  eligibility  for  funds  under 
this  Part  will  be  determined  by  review 
of  Slate  policies,  procf>durps  and 
practices  and  a  sample  review  of  case 
records. 

H.  Development  of  State  Child  Welfare 
Services  Plan 

Title  IV-B  requires  that  a  State  Child 
Welfare  Services  Plan  be  developed 
jointly  by  the  Secretary  and  the  State 
agency.  For  the  past  several  years  the 
State  plans  in  effect  were  those 
developed  in  1969.  Since  1969,  States 
have  been  submitting  amendments  to 
their  plans  (the  last  in  1975),  and  an 
annual  budget  that  has  been  the  basis 
for  awaidinjj  the  grants.  In  order  to 
make  the  State  plan  and  the  planning 
process  more  relevant  to  the  legislation 
the  prposed  guidelines  for  State  plan 
development  were  revised  and 
published  in  the  Federal  Register  on 
February  22,  1980  (45  FR  12049)  have 
been  revised  and  will  be  republished. 

The  joint  planning  format  consists  of 
the  following  sections: 

1.  Assurances — The  Assurances 
consitute  the  State  Agency's 
commitment  to  meet  the  basic 


requirements  of  the  law  and  regulations. 
They  are  submitted  only  once,  unless 
otherwise  required  by  the  Commissioner 
ofACYF, 

2.  Long  Range  Strategy — In  the  Long 
Range  Strategy,  the  State  develops  the 
goals  for  establishing,  strengthening, 
extending  and  otherwise  improving  its 
child  welfare  services  program  over  a 
period  of  two  or  three  years.  The 
Strategy  is  joinUy  developed  by  the 
State  agency  and  the  Children's  Bureau. 
It  must  be  submitted  by  the  State  agency 
to  the  .'\CYF  Regional  Office  every  two 
or  three  years  at  the  State's  option. 

The  Long  Range  Strategy  consists  of 
two  discrete  sections,  the  needs  analysis 
and  the  long  range  goals  and  objectives. 
These  two  processes  are 
interdependent.  The  needs  analysis 
includes  identification  of  needs  and 
setting  proirities  among  needs.  Meeting 
the  more  important  of  these  needs  is  a 
•fundamental  consideration  in 
establishing  the  State's  long  range  goals. 
The  objectives  are  specific,  measurable, 
short  range  activities  necessary  to 
achieve  the  goals. 

3.  Annual  Operating  Plan — The 
Annual  Operating  Plan  is  the  yearly 
update  of  the  State  Child  Welfare 
Services  Plan.  It  will  report  the  current 
status  of  the  long  range  goals  and 
objectives,  indicate  changed  and  new 
initiatives,  and  present  an  Annual 
Stunmary  of  Child  Welfare  Services. 

4.  Annual  Budget  Request — The 
Annual  Budget  Request  is  prepared  by 
the  State  agency  and  submitted  with  the 
Annual  Operating  Plan.  IV-B  funds  are 
disbursed  quarterly  based  on  this 
annual  submission. 

The  guidelines  and  this  regulation 
require  that  any  Assurances  which  the 
State  is  not  meeting  must  be  included  as 
goals  and/or  objectives  in  the  Long 
Range  Strategy  section  of  the  Child 
Welfare  Services  Plan.  There  are  other 
Assurances  which  require  the  Slate  to 
include  certain  information  in  its  State 
plan,  such  as  the  description  of  services 
to  be  provided,  geographic  areas  of 
availability,  staff  development  and 
training  plans  and  steps  to  be  taken  to 
improve  and  expand  services. 

The  intent  of  the  joint  planning 
process,  however,  is  for  the  States  and 
Federal  Government  to  work  together  to 
analyze  the  needs  of  children,  youth  and 
families,  to  plan  and  ultimattily  to 
accomplish  initiatives  and  activities 
which  respond  to  these  needs  and  which 
may  transcend  the  minimal 
requirements  of  law.  regulation  and 
good  practice.  The  Long  Range  Strategy 
is  that  part  of  the  plan  in  which  these 
initiatives  and  activities  are  developed 
and  set  forth  in  measurable  goals  and 
objectives. 


The  goals  and  objectives  of  the  Long 
Range  Strategy,  therefore,  belong  in  two 
categories:  (1)  those  goals  and 
objectives  which  address  the 
Assurances  as  State  Plan  Requirements 
and  whose  implementation  are  essentia) 
to  the  continued  compliance  by  the 
State  with  the  law  and  regulations:  and 
(2)  goals  and  objectives  designed  to 
further  expand,  extend  and  strengthen 
the  child  welfare  services  program  in  the 
State  but  whose  implementation,  while  a 
concern  of  the  Children's  Bureau,  ivil! 
not  be  monitored  with  a  view  to 
compliance. 

The  proposed  regulation  includes  a 
provision  that  expressly  applies  45  CFR 
Part  74  termination  procedures  in  a  case 
of  State  noncompliance  with  the  State 
plan  requirements.  It  is  anticipated  that 
the  Department  will  not  invoke  this 
authority  unless  the  issue  cannot  be 
resolved  through  the  joint  planning 
process. 

/,  Payments  to  Indian  Tribal 
Organizations 

Pub.  L.  96-272  gives  the  Secretary 
discretion  to  decide  whether  a  program 
of  direct  grants  to  Indian  tribal 
organizations  should  be  established, 
which  Indian  tribal  organizations  should 
be  funded  directly,  and  under  what 
circumstances  direct  payments  should 
be  made. 

The  Department  believes  that  direct 
funding  of  Indian  tribes  will  strengthen 
the  tribal  child  welfare  services 
programs  consistent  with  the  goals  and 
requirements  of  Pub.  L.  96-272.  In  the 
legislative  history  to  Pub.  L  96-272 
(Congressional  Record,  June  13, 1980.  S. 
6944),  Senator  Cranston  indicated  thai 
direct  funding  was  included  in  the 
legislation  because  jurisdictional  and 
other  problems  sometimes  caused 
Indian  communities  to  be  left  out  of 
social  service  programs  funded  through 
State  agencies.  The  proposed  rule  will 
permit  tribes  meeting  the  eligibility 
requirements  to  apply  directly  to  the 
Federal  government  for  their  share  of 
the  IV-B  funds  (totalling  approximately 
Sl.08  million  for  all  tribes).  Tribes  not 
applying  for  direct  grants  may  continue 
to  apply  to  the  State  for  their  share  of 
IV-B  funds.  The  Department  belie\  es 
that  eligible  Indian  tribes  should  receive 
their  proportionate  share  of  the  IV-B 
allocation,  that  the  principle  is 
important  and  is  affirmed  by  the  Indian 
Self-Delermination  Act  (Pub.  L.  93-638) 
and  other  Federal  programs.  The 
Department  recognizes  that  many  tribes 
may  choose  not  to  apply  for  direct 
funding  for  various  reasons.  For 
example,  the  tribe  may  consider  the 
money  available  too  small  to  warrant 
application;  the  tribe  may  have 


86832  Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31,  1980  /  Proposed  Rules 


established  a  productive  IV-B  program 
relationship  with  the  State;  or  the  tribe 
may  determine  that  fewer  services  are 
available  under  direct  grants  than  under 
a  State's  regular  IV-B  program.  The 
Department  is  also  aware  that  direct 


other  programs  such  as  title  II  of  the 
Indian  Child  Welfare  Act  (Pub.  L.  95- 
608)  and  the  Native  American  Programs 
Act  of  1974  (Pub,  L.  93-644  as  amended). 

In  determining  the  amount  of  direct 
funding  that  would  be  available  to  an 


The  plan  which  can  be  in  effect  for 
two  or  three  years  must  contain  the 
following  elements:  assurances  that  the 
specific  requirements  of  the  regulations 
are  met;  a  long  range  strategy  which 
calls  for  a  needs  analysis  and  goals  and 
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FY  82  and  $266  million  in  FY  83  and  FY 
84. 

L.  Maintenance  of  Effort 

During  each  phase  of  its  deliberations 
on  HR  3434,  Congress  expressed 


Dated:  December  22,  1980. 
Cesar  A.  Perales, 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  December  23. 1980. 
Patricia  Roberts  Harris, 


(2)  To  strengthen  and  improve  the 
program  of  Federal  support  for  foster 
care  of  needy  and  dependent  children: 

(3)  To  establish  a  program  of  Federal 
support  to  encourage  adoptions  of 
children  with  "special  needs". 

f4l  Tn  nrpsprve.  strenothen  and 
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established  a  productive  IV-B  program 
relationship  with  the  State;  or  the  tribe 
may  determine  that  fewer  services  are 
available  under  direct  grants  than  under 
a  State's  regular  IV-B  program.  The 
Department  is  also  aware  that  direct 
funding  may  cause  preliminary 
adjustments  in  the  working  relationships 
between  States  and  tribes.  (However, 
States  will  not  be  relieved  of  their 
responsibility  under  other  Federal 
programs  and  under  the  Constitution  to 
serve  Indians  in  a  non-discriminatory 
manner.)  The  decision  to  permit  funding 
of  eligible  Indian  tribes  was  reached 
after  weighing  these  and  other  factors, 
and  ultimately  determining  that  Indian 
tribes  should  have  the  right  to  apply  for 
their  own  IV-B  funds. 

In  determining  which  Indian  tribal 
organization  will  be  eligible  for  direct 
funding,  the  Department  decided  to 
make  the  option  of  applying  for  direct 
funding  available  to  those  Indian  tribal 
organizations  which  have  contracted 
under  Pub.  L.  93-638  (Indian  Self- 
Determination  Act)  for  child  welfare 
services  provided  under  25  U.S.C.  13  (25 
CFR  20).  This  proposed  regulation 
addresses  the  concern  expressed  about 
the  lack  of  services  to  Indians  by 
permitting  direct  funding  to  Indian  tribal 
organizations  that  have  established  the 
need  for  child  welfare  services  and  have 
taken  advantage  of  the  opportunity  for 
direct  management  and  operation  of 
child  welfare  services.  Under  this 
approach,  direct  grants  will  be  added  to 
existing,  ongoing  Indian  child  welfare 
programs  operated  by  the  tribes.  The 
IV-B  funds  will  be  linked  to  the  major 
Indian  Federal  social  services  program, 
will  support  Indian  self-determination, 
and  will  complement  the  provisions  of 
the  Indian  Child  Welfare  Act  of  1978 
(Pub.  L.  95-608).  This  is  important  since 
IV-B  funds  alone  are  insufficient  for  an 
Indian  tribe  to  establish  and  operate  a 
basic  child  welfare  services  program. 
Aggregating  funds  from  different  Federal 
sources  to  intensify  their  impact  is 
consistent  with  the  thrust  of  the  IV-B 
law  which  promotes  progressive, 
comprehensive,  quality  child  welfare 
services  to  children  and  families. 

The  Department  considered  other 
options  for  determining  tribal  eligibility 
to  receive  direct  grants.  One  option, 
relating  eligibility  to  a  minimum  number 
of  children  in  each  tribe,  was  rejected  as 
arbitrary  and  lacking  in  programmatic 
justification.  A  second  option 
established  eligibility  criteria  based  on 
management  capability  and  adherence 
to  specific  IV-B  requirements.  This 
option  was  rejected  as  duplicative  of  the 
developmental  and  capacity-building 
resources  currently  available  through 


other  programs  such  as  title  II  of  the 
Indian  Child  Welfare  Act  (Pub.  L.  95- 
608)  and  the  Native  American  Programs 
Act  of  1974  (Pub.  L.  93-644  as  amended). 

In  determining  the  amount  of  direct 
funding  that  would  be  available  to  an 
Indian  tribal  organization  eligible  under 
this  provision,  in  the  interests  of  equity, 
the  Secretary,  will  apply  a  formula 
similar  to  the  one  used  to  calculate  State 
title  IV-B  allotments.  This  formula  takes 
into  consideration  the  Indian  tribe's 
resident  population  under  21  and  its  per 
capita  income. 

Because  current  per  capita  income 
figures  for  Indian  tribes  are  not 
available  and  most  Indian  tribes  have 
very  low  per  capita  income  similar  to 
the  Territories,  a  maximum  allotment 
percentage  of  70.0  per  centum,  the  same 
per  centum  used  for  the  territorial  IV-B 
allotments,  has  been  used. 

For  the  balance  of  a  State's 
population,  excluding  tribal  population, 
the  per  capita  income  is  estimated  to  be 
slightly  higher  than  the  State's  average 
per  capita  income  for  the  entire 
population.  This  results  in  an  allotment 
percentage  of  46.7  per  centum  for  the 
balance  of  the  State  excluding  the 
Indian  tribes. 

Using  these  allotment  percentages  to 
calculate  an  Indian  tribal  organization's 
allotment  results  in  an  amount  which 
bears  approximately  the  same  ratio  to 
the  total  State's  IV-B  allotment  as  the 
product  of  1.5  and  the  proportion  of  the 
Indian  tribe's  resident  population  under 
21  bears  to  the  State's  total  population 
under  21. 

This  provision  does  not  affect  funding 
under  titles  IV-A,  IV-E  and  XX  of  the 
Social  Security  Act.  Other  funding 
allocation  options  were  considered  and 
rejected  as  unsupportable  by  the  intent 
of  the  law. 

The  Department  has  proposed  to 
begin  direct  funding  in  the  first  quarter 
of  Fiscal  Year  1982.  Implementation  of 
this  provision  must  follow  publication  of 
this  proposed  rule  in  final  form.  The 
1982  FY  date  will  give  eligible  tribes, 
who  choose  to  apply,  the  necessary  lead 
time  to  develop  child  welfare  plans. 

Each  eligible  Indian  tribal 
organization  or  consortium  applying  for 
direct  IV-B  grants  will  be  required  to 
submit  a  child  welfare  services  plan  that 
has  been  developed  jointly  by  Federal 
and  Indian  tribal  organization 
representatives.  Although  the 
requirements  in  the  jointly  developed 
plan  for  Indian  tribal  organizations  will 
differ^ightly  from  the  requirements  in 
the  State  plan,  the  tribal  organization's 
plan  will  foster  the  improvements  in 
/services  envisioned  in,  and  consistent 
with,  the  requirements  in  the  law. 


The  plan  which  can  be  in  effect  for 
two  or  three  years  must  contain  the 
following  elements:  assurances  that  the 
specific  requirements  of  the  regulations 
are  met;  a  long  range  strategy  which 
calls  for  a  needs  analysis  and  goals  and 
objectives  designed  to  meet  unmet 
needs;  an  annual  operating  plan;  and,  an 
annual  budget  request. 

If  eligible  Indian  tribal  organizations 
applying  for  direct  funds  wish  to  receive 
their  share  of  additional  IV-B  funds 
above  $141  million,  they  must  meet  the 
requirements  under  Section  427  of  the 
Act  (Sec.  1357.30)  which  relate  to 
children  who  have  been  in  foster  care 
under  the  responsibility  of  the  tribe.  The 
requirements  under  IV-B  and 
additionally  those  related  to  eligibility 
for  funds  above  $141  million  are 
discussed  more  fully  under  the  IV-B 
section  of  this  Supplemental 
Information. 

/.  Fiscal  Requirements 

This  section  of  the  regulation  (Sec. 
1357.50)  sets  forth  the  procedures  for 
determining  each  State's  allotment 
percentage  and  the  process  for 
reallotment.  It  details  the  change  in  FFP 
rate  from  the  existing  individual  State 
rate  (33y3%  to  66%%)  to  75%  for  each 
State.  The  section  on  allowable  costs 
gives  numerous  examples  of  how  title 
IV-B  funds  may  be  spent,  but  the  list  is 
not  inclusive.  The  regulation  also  lists 
the  limitation  on  expenditures:  FFP  in 
expenditures  for  foster  care 
maintenance,  day  care  because  of 
employment  of  the  parent  or  adoption 
assistance  may  not  exceed  the  FY  1979 
State  allotment.  The  funds  expended  to 
meet  the  requirements  of  Section  427  (a) 
and  (b)  of  the  Act  may  definitely  be 
charged  to  title  IV-B.  Some  of  them, 
such  as  case  reviews  for  children  on 
behalf  of  whom  foster  care  payments 
are  made  under  title  IV-E,  may  be 
charged  as  IV-E  administrative 
expenditures. 

K.  Provision  for  Advance  Funding 

Beginning  in  FY  1981,  Congress  is  to 
approve  the  title  IV-B  appropriation  one 
fiscal  year  in  advance  of  the  issuance  of 
allocations  to  the  States.  Knowledge  of 
the  IV-B  appropriation  level  a  year  in 
advance  will  provide  States  budget 
development  lead  time  and  will 
facilitate  child  welfare  services 
planning.  This  is  an  important  provision 
because  it  is  one  of  the  two  conditions 
necessary  for  the  IV-E  and  IV-A  foster 
care  maintenance  ceiHng  to  go  into 
effect.  The  other  condition  necessary  to 
trigger  this  ceiling  is  that  the  IV-B 
appropriation  equal  or  exceed  the  levels 
specified  in  Pub.  L  9&-272;  namely: 
$163.55  million  in  FY  81;  $220  million  in 


FY  82  and  $266  million  in  FY  83  and  FY 
84. 

L  Maintenance  of  Effort 

During  each  phase  of  its  deliberations 
on  HR  3434,  Congress  expressed 
concern  that  if  the  goals  of  the  law  are 
to  be  realized,  funds  must  be  available 
to  pay  for  the  increased  responsibilities 
placed  on  the  State  social  service 
systems  by  the  new  law.  In  addition  to 
taking  steps  to  protect  current  State 
investments  in  services  to  children, 
youth,  and  families.  Congress  clearly 
indicated  that  any  increases  in  IV-B 
appropriations  would  go  for  service 
systems'  improvements  by  prohibiting 
the  fund's  use  for  foster  care 
maintenance  payments,  employment  or 
training  related  day  care,  and  adoption 
assistance  payments.  The  bill  passed  by 
the  House  included  Federal  title  XX 
expenditures  in  the  maintenance  of 
effort.  Not  wanting  to  limit  how  States 
spend  their  title  XX  funds,  the  Senate- 
House  Conference  Committee  removed 
expenditures  under  title  XX  from  the 
requirement.  The  House  Ways  and 
Means  Committee  Report  No.  96-136 
expressed  the  legislative  intent  of  the 
maintenance  of  effort  provision  by 
stating  that  the  maintenance  of  effort 
provision  was  to  prevent  the 
substitution  of  new  Federal  funds  for 
existing  State  expenditures. 

The  proposed  regulation  effectively 
excludes  all  donated  funds  and  any 
Federal  title  XX  expenditures  from  the 
maintenance  of  effort  provision.  States 
obviously  cannot  control  the  receipt  of 
donated  funds  and  should  not  be 
accountable  for  their  continuation. 
States  will  be  expected  to  determine 
their  FY  1979  expenditure  level,  certify 
their  level  and  have  supporting 
information  available  for  review. 

As  a  condition  for  claiming  their  share 
of  the  increased  title  IV-B  appropriation 
above  $56.5  million,  the  proposed  rule 
will  require  States  to  maintain 
expenditures  of  State  and  local 
appropriated  funds  for  public  child 
welfare  services  in  fiscal  year  1981  and 
years  thereafter  that  are  no  lower  than 
the  total  of  those  expenditures  in  fiscal 
year  1979.  The  maintenance  of  effort 
provision  does  not  include  expenditures 
for  foster  care  maintenance  payments, 
adoption  assistance  payments,  and 
employment  or  v/ork  related  day  care. 
These  exclusions  comprised  most  of  the 
child  welfare  service  State  expenditure 
in  fiscal  year  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.645  Child  Welfare  Services — 
State  Grants) 


Dated:  December  22.  1980. 
Cesar  A.  Perales. 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  December  23. 1980. 
Patricia  Roberts  Harris, 
Secretary  of  Health  and  Human  Services. 

A.  In  45  CFR.  Chapter  XIII, 
Subchapter  F,  Administration  for 
Children.  Youth  and  Families,  Child 
Welfare  Services;  Foster  Care 
Maintenance  Assistance  and  Adoption 
Assistance,  new  Parts  1355, 1356  and 
1357  are  established  to  contain  the  rules 
for  child  welfare  services,  foster  care 
maintenance  assistance  and  adoption 
assistance  programs  as  follows; 

PART  1355— GENERAL 

1355.10    Program  scope. 
1355.20    Definitions  of  terms. 

PART  1356— REQUIREMENTS  APPLICABLE 
TO  TITLE  IV-E 

1356.10    Program  scope. 

1356.20    State  plan  requirements — general. 

1356.30    Organization  and  administration. 

1356.40    Foster  Care  Maintenance  Program. 

1356.50    Voluntary  placements. 

1356.60    Adoption  Assistance  Program. 

1356.70    Plan  format  and  approval. 

1356.75    Withholding  of  funds  for  non- 
compliance with  an  approved  Title  IV-E 
State  Plan. 

13,56.80    Fiscal  requirements  |IV-E). 

PART  1357— REQUIREMENTS  APPLICABLE 
TO  TITLE  IV-B 

357.10    Program  scope  and  definitions. 
3.57.20    State  Child  Welfare  Services  Plan 

requirements  under  Title  IV-B. 
357.30    Requirements  for  Stalt:  eligibility  for 

additional  payments. 
357.40    Development  of  tiie  Stat,  's  Child 

Welfare  Services  Plan. 
357.45     Requirements  for  diri".,l  payments  to 

Indian  Tribal  Organizations. 
357.50    Fiscal  requirements  (IV-B). 

Authority:  Adoption  Assistance  and  Child 
Welfare  Act  of  1980.  Pub.  L.  96-272.  42  U.S.C. 
670  el  seq..  94  Stat.  501.  42  U.S.C.  620.  94  Stat. 
516  et  seq..  Section  1102  of  the  Social  Security 
Act,  as  amended,  42  U.S.C.  1302. 

PART  1355— GENERAL 

§  1355.10    Scope. 

(a)  Scope.  Parts  1355.  1356  and  1357 
apply  to  State  programs  under  titles  IV- 
E  and  IV-B  of  the  Social  Security  Act.  as 
amended. 

(b)  Purpose.  Parts  1355, 1356  and  1357 
set  forth  the  requirements  which  must 
be  met  to  receive  Federal  financial 
participation  under  titles  IV-E  and  IV-B 
of  the  Social  Security  Act,  as  amended. 

(c)  Background.  The  purpose  of  these 
programs  and  regulations  are — 

(1)  To  make  needed  improvements  in 
child  welfare  and  social  services 
programs: 


(2)  To  strengthen  and  improve  the 
program  of  Federal  support  for  foster 
care  of  needy  and  dependent  children: 

(3)  To  establish  a  program  of  Federal 
support  to  encourage  adoptions  of 
children  with  "special  needs". 

(4)  To  preserve,  strengthen  and 
rehabilitate  family  life  in  order  to 
prevent  disruption  and  unnecessary  or 
precipitous  removal  of  children  from 
their  homes: 

(5)  To  provide  preventive  services 
through  early  identification  of  problems 
and  provision  of  supportive  and 
supplemental  services  to  families  and 
individual  children; 

(6)  To  protect  and  promote  the 
welfare  of  handicapped  children  and  all 
other  vulnerable  children; 

(7)  To  prevent  or  remedy  neglect, 
abuse,  exploitation,  or  delinquency  of 
children  and  youth; 

(8)  To  provide  children  temporarily 
removed  from  their  families  with  foster 
care  that  meets  their  particular  needs, 
and  to  ensure  the  earliest  possible 
return  of  children  to  their  families; 

(9)  To  seek  an  adoptive  homes  for 
eligible  children  including  those  with 
special  needs  in  foster  care  who  cannot 
be  returned  to  their  own  homes; 

(10)  To  provide  for  other  permanent 
arrangements  through  legal 
guardianship,  independent  living,  or 
planned,  long-term  foster  care  in  those 
exceptional  cases  where  it  is 
appropriate; 

(11)  To  protect  the  welfare  of  children, 
while  respecting  parental  rights  and 
responsibility  for  custody  and 
guardianship,  and  avoiding  unnecessary 
disruption  of  family  relationships:  and 

(12)  To  promote  effective  and  efficient 
management  and  dehvery  of  services  to 
children,  youth  and  famihes. 

§  1355.20    Definition  of  terms. 

Unless  otherwise  specified,  the 
following  terms  as  they  appear  in  Parts 
1355. 1356,  and  1357  of  this  title  are 
defined  as  follows — 

(a)  The  Act  means  the  Social  Security 
Act,  as  amended. 

(b)  .4C>'£' means  the  Administration 
for  Children,  Youth  and  Families,  Office 
of  Human  Development  Services.  United 
States  Department  of  Health  and  Human 
Services. 

(c)  ASHDS  means  the  Assistant 
Secretary  for  Human  Development 
Services,  United  States  Department  of 
Health  and  Human  Services. 

(d)  Child  care  institution  means  a 
licensed  or  approved  public  residential 
child  care  facility  that  accommodates  no 
more  than  25  children,  or  a  private, 
nonprofit  residential  child  care  facility 
that  is  licensed  or  approved,  by  the 
agency  of  the  State  responsible  for 
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licensing  or  approval  of  institutions  of 
this  type,  (or  with  respect  to  child  care 
institutions  on  Indian  reservations,  by 
an  Indian  Tribal  Council  as  defined  in 
Section  1396.1  of  this  title),  as  meeting 

_i 1  r...  1; „;„„ 


(p)  State  means  each  of  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 


and  1356.50  are  met  as  they  apply  in 
each  case; 

(2)  Review  and  evaluation  of  other 
Federal  requirements  under  this  Part  no 
less  frequently  than  once  every  three 
vears  and  a  descrintion  of  the  methods 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday.  December  31.  1980  /  Proposed  Rules  86835 


care  maintenance  and  adoption 
assistance,  or  child  welfare  services. 
The  provisions  of  Section  1391.3  of  this 
title.  Safeguarding  Infor.mation  for  Social 
Services  Programs,  shall  be  applicable 

tn  nrnDram.<;  anrt  artivitips  fiinHpr)  iinHpr 


The  State  agency  shall  comply  with  any 
provisions  established  by  the  Secretary 
needed  to  ensure  the  correctness  and 
verification  of  these  reports, 
(j)  Audits.  The  State  plan  shall 

iirnviHp  fnr  aiiHifs  nf  thp  nrnprams 


(4)  The  child  received  assistance 
under  the  State  plan  approved  under 
title  IV-A  (AFDC)  of  the  Act  in  or  for 
the  month  in  which  the  voluntary 
agreement  was  entered  into  or  judu.i.;! 

nrnr.ppHinoc  Ipartinn  tn  thp  rpmnviil  nf 
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licensing  or  approval  of  institutions  of 
this  type,  (or  with  respect  to  child  care 
institutions  on  Indian  reservations,  by 
an  Indian  Tribal  Council  as  defined  in 
Section  1396.1  of  this  title),  as  meeting 
the  standards  established  for  licensing. 
Group  homes  are  included  in  the  term  if 
they  are  licensed  or  approved  as 
meeting  licensing  standards  by  the  State 
as  a  child  care  facility.  The  term  shall 
not  include  correctional  facilities, 
forestry  camps,  training  schools  or  any 
other  facility  operated  primarily  for  the 
detention,  care,  or  treatment  of  children 
who  have  been  found  or  are  alleged  to 
be  juvenile  delinquents. 

(e)  Commissioner  means  the 
Commissioner.  Administration  for 
Children.  Youth  and  Families  (ACYF). 
Office  of  Human  Development  Services, 
United  States  Department  of  Health  and 
Human  Services. 

(f)  DHHS  means  the  United  States 
Department  of  Health  and  Human 
Services. 

(g)  Family  means  persons  related  by 
blood,  adoption  or  marriage,  including 
siblings,  cousins,  aunts,  uncles, 
grandparents  and  relatives  in-law. 

(h)  Foster  care  means  24-hour,  out-of- 
home  care  provided  in  a  licensed  or 
approved  foster  family  home,  group 
home,  or  child  care  institution. 

(i)  Foster  family  home  means  the 
home  of  an  individual  or  family  licensed 
or  approved  by  the  State  licensing 
aiithority(ies)  (or  with  respect  to  foster 
family  homes  on  Indian  reservations,  by 
an  Indian  Tribal  Council  as  defined  in 
Section  1396.1  of  this  titles),  that 
provides  24-hour  out-of-home  care  for 
children.  The  term  may  include  group 
homes  if  they  are  licensed  or  approved 
by  the  State  as  foster  homes. 

(j)  Initiation  of  court  proceedings 
means  the  point  at  which  a  petition  or 
other  legal  document  seeking  removal  of 
a  child  from  his  or  her  home  is  filed  with 
a  court  of  competent  jurisdiction. 

(k)  OHDS  means  the  Office  of  Human 
Development  Services.  United  States 
Department  of  Health  and  Human 
Services. 

(1)  Parents  means  biological  or 
adoptive  parents  or  legal  guardians,  as 
determined  by  applicable  State  law. 

(m)  Regional  Administrator  (RAJ 
means  the  Regional  Administrator  of 
Human  Development  Services,  United 
States  Department  of  Health  and  Human 
Services. 

(n)  Regional  Programs  Director  (RPDI 
means  the  Regional  Program  Director. 
Administration  for  Children,  Youth  and 
Families. 

(o)  State  agency  means  the  State 
agency  administering  or  supervising  the 
administration  of  the  title  IV-B  and  IV-E 
State  plans. 


(p)  State  means  each  of  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico.  Guam, 
the  Virgin  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(q)  Secretary  means  the  Secretary  of 
Health  and  Human  Services,  United 
States  Department  of  Health  and  Human 
Services. 

PART  1356— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-E 

§  1356.10    Program  scope. 

These  regulations  apply  to  State 
programs  for  foster  care  maintenance 
payments,  adoption  assistance 
payments  and  related  administrative 
expenditures  under  title  IV-E  of  the  Act. 

§  1356.20    State  plan  requirements- 
general. 

A  State  plan  for  foster  care  and 
adoption  assistance  must  provide  that 
the  requirements  of  the  following 
sections  are  met: 

•  Section  1356.30 

•  Section  1356.40 

•  Section  1356.50 

•  Section  1356.60 

•  Section  1356.70 

•  Section  1356.80 

§  1356.30    Organization  and  administration. 

(a)  Drsignation  of  a  State  Agency.  The 
State  plan  shall  provide  for  designation 
of  a  State  agency  by  the  Chief  Executive 
Officer  of  the  State  or  as  otherwise 
provided  by  State  law  that  will  have 
authority  to  administer  or  supervise  the 
administration  of  the  State's  program  for 
foster  care  maintenance  payments  and 
adoption  assistance. 

(1)  The  State  agency  designated  to 
administer  or  supervise  the 
administration  of  the  foster  care  and 
adoption  assistance  program  under  title 
IV-E  shall  be  the  same  agency  that 
administers  or  supervises  the 
administration  of  the  State's  title  IV-B 
program. 

(b)  Plan  in  Effect  Statewide.  The  State 
plan  shall  be  in  effect  in  all  political 
subdivisions  of  the  State  and.  if 
administered  by  the  political 
subdivisions  shall  be  mandatory  upon 
them. 

(c)  .Monitoring  and  Evaluation.  The 
Slate  plan  shall  provide  for  monitoring 
and  periodic  evaluation  of  the 
implementation  of  the  programs  and 
activities  conducted  under  title  IV-E 
which  shall  include — 

(1)  Annual  review  of  valid  statistically 
selected  samples  of  case  records  of 
individual  services  recipients  to  ensure 
that  the  requirements  of  Section  1356.40 


and  1356.50  are  met  as  they  apply  in 
each  case: 

(2)  Review  and  evaluation  of  other 
Federal  requirements  unde'r  this  Part  no 
less  frequently  than  once  every  three 
years  and  a  description  of  the  methods 
to  be  used  and  the  schedule  to  be 
followed; 

(3)  The  reviews  and  evaluations  shall 
be  documented  and  supporting 
documentation  shall  be  available  for 
inspection  and  duplication  by  ACYF. 
DHHS,  other  Federal  staff  or  the 
appropriate  committees  and  staff  of 
Congress. 

(d)  Coordination  of  Sen-ices.  (1)  The 
State  plan  shall  assure  coordination  of 
services  between  titles  IV-A.  IV-B,  IV- 
D,  IV-E,  XIX  and  XX  and  any  othe*^ 
appropriate  Federal  or  State  program  to 
ensure  maximum  availability  and 
utilization  of  resources  that  promote  and 
enhance  the  welfare  of  children,  youth, 
and  families  served  under  titles  IV-B 
and  IV-E. 

(2)  The  State  plan  shall  provide  for 
procedures  that  will  ensure  coordination 
of  services  including — 

(i)  An  assessment  of  the  relevance 
and  appropri'ateness  of  other  programs 
and  services  to  the  needs  of  children 
and  their  families: 

(ii)  Provision  of  information  to  local 
agencies  on  the  relevance  and 
availability  of  related  programs  and 
services; 

(iii)  Establishment  of  policies  and 
procedures  to  facilitate  referrals  at  the 
local  level; 

(iv)  Periodic  assessment  of  the 
effectiveness  of  the  State  agency's 
arrangements  for  coordination  of 
program  services  and  activities; 

(e)  Reporting  Child  Abuse  and 
Neglect.  The  State  plan  shall  provide 
that  the  State  agency  has  procedures  to 
ensure  that  employees  and  other  public 
and  private  service  providers  of  any 
State  agency  who  have  reason  to 
believe  that  the  health  or  well-being  of  a 
child  is  harmed  or  threatened  with  harm 
shall  bring  the  condition  to  the  attention 
of  the  appropriate  court  or  law 
enforcement  agency,  as  well  as  to  the 
State  agency  mandated  to  receive 
reports.  The  procedures  shall  apply  to 
all  children  whose  care  is  funded  in 
whole  or  in  part  under  title  IV-E  or  IV-B 
of  the  Act  whose  home  or  institution  is 
unsuitable  due  to  suspected  neglect, 
abuse  or  e.xploitation  as  defined  in 
Section  1340  of  this  title,  Child  Abuse 
and  Neglect. 

(f)  Safeguarding  Information.  The 
State  plan  shall  provide  for  the 
establishment  and  maintenance  of 
methods  to  safeguard  the  use  and 
disclosure  of  information  with  respect  to 
persons  applying  for  or  receiving  foster 


care  maintenance  and  adoption 
assistance,  or  child  welfare  services. 
The  provisions  of  Section  1391.3  of  this 
title.  Safeguarding  Information  for  Social 
Services  Programs,  shall  be  applicable 
to  programs  and  activities  funded  under 
title  IV-E.  For  the  purposes  of  this 
paragraph.  Section  1391  3,  of  this  title, 
shall  also  apply  to  disclosure  of 
information  for  purposes  directly  related 
to  the  administration  of  State  plans 
approved  under  title  V  of  the  Act. 

(1)  Nothing  contained  in  these 
regulations  or  the  methods,  provisions, 
or  rules  developed  by  the  State  shall  be 
used  to  restrict  the  Federal  government's 
access  to  statistical  data  which  in  the 
judgment  of  the  Secretary,  his/her 
designee,  or  the  appropriate  Committees 
of  Congress,  are  necessary  to  the  proper 
and  efficient  administration  and 
supervision  of  these  programs. 

(2)  A  State  may  establish  standards 
which  restrict  disclosure  of  information 
other  than  statistical  data  to  purposes 
more  limited  than  those  specified  in 
these  regulations,  or  which,  in  the  case 
of  adoption,  may  prevent  disclosure 
entirely. 

(g)  Appeals,  Fair  Hearings  and 
Grievances.  (1)  The  State  plan  shall 
provide  for  a  system  for  fair  hearings, 
appeals  and  grievances  and  the  methods 
of  informing  applicants  and  recipients  of 
their  rights  under  the  system. 

(2)  The  State's  system  for  fair  hearings 
and  appeals  shall  provide  a  process 
under  which  applicants  and  recipients, 
or  someone  acting  on  their  behalf,  may 
appeal  denial,  reduction,  or  termination 
of  service(s)  or  benefitfs)  or  the  failure 
of  the  State  agency  to  act  on  a  request 
for  services  or  benefits  with  reasonable 
promptness.  For  purpose  of  this 
paragraph,  the  provisions  of  Section 
205.10  of  this  title,  Hearings,  shall  apply. 

(3)  There  shall  also  be  a  system 
through  which  recipients  of  service(s)  or 
benefit(s)  may  present  grievances  to  the 
State  agency  about  the  operation  of  a 
service  or  benefit  program. 

(h)  Program  Manuals  and  Policy 
Issuances.  The  State  plan  shall  provide 
that  program  manuals  and  other  policy 
issuances  that  affect  the  public, 
including  regulations  governing  client 
rights  and  responsibilities,  are 
maintained  in  the  State  office  and  each 
local  office  for  review,  study  or 
reproduction  by  individuals,  upon 
request,  on  regular  workdays  during 
regular  work  hours. 

(i)  Reports  and  Evaluations.  The  State 
shall  submit  statistical  reports  and 
participate  in  such  evaluations  as  the 
Secretary  may  require  with  respect  to 
children  for  whom  payments  are  made. 
The  reports  shall  be  in  a  form  specified 
by  the  Secretary,  or  his/her  designee. 


The  State  agency  shall  comply  with  any 
provisions  established  by  the  Secretary 
needed  to  ensure  the  correctness  and 
verification  of  these  reports. 

(j)  Audits.  The  State  plan  shall 
provide  for  audits  of  the  programs 
assisted  under  title  IV-E  no  less 
frequently  than  once  every  three  years 
and  conducted  in  accordance  with 
standards  and  procedures  as  the 
Secretary  may  require. 

(k)  Personnel  Standards.  The  State 
plan  shall  provide  for  use  of  methods 
relating  to  the  establishment  and 
maintenance  of  a  personnel  system  on  a 
merit  basis  in  accordance  with  Federal 
standards  and  procedures  as  the 
Secretary  may  require. 

(1)  General  Requirements.  The 
following  DHHS  regulations  are 
applicable  to  programs  funded  under 
title  IV-E— 
45  CFR  Part  16— DHHS  Grant  Appeals 

Process. 
45  CFR  Part  74 — Administration  of 

Grants, 
45  CFR  Part  80— Civil  Rights. 
45  CFR  Part  81— Practice  and 

Procedures  for  Hearings  Under  Part 

80. 
45  CFR  Part  84 — Non-discrimination  on 

the  Basis  of  Handicap. 
45  CFR  Part  91 — Non-discrimination  on 

the  Basis  of  Age  in  DHHS  Programs 

and  Activities  Receiving  Federal 

Financial  Assistance  (when  issued). 
45  CFR  1396.53— Restriction  on  State's 

share  in  claiming  FFP. 

§  1356.40    Foster  Care  Maintenance 
Program. 

(a)  Application  of  Eligibility  Criteria. 
The  plan  shall  provide  for  foster  care 
maintenance  payments  on  behalf  of  a 
child  who  would  meet  the  definition  of 
Section  406(a)  or  407  of  the  Act  but  for 
his  or  her  removal  from  the  home  of  a 
relative  specified  in  Section  406(a)  of  the 
Act,  if: 

(1)  The  removal  was  the  result  of  a 
judicial  determination  that  the  child's 
continued  residence  in  the  home  would 
be  contrary  to  his  or  her  welfare;  or 

(2)  The  child's  removal  from  the  home 
was  the  result  of  a  voluntary  placement 
agreement  entered  into  (after  September 
30, 1980  and  before  October  1, 1983)  by 
the  child's  parent(s):  and 

(3)  The  child's  placement  and  care  are 
the  responsibility  of  the  State  agency 
administering  or  supervising  the 
administration  of  the  State  plan;  or  any 
other  public  agency  with  which  the 
State  agency  administering  or 
supervising  the  administration  of  the 
State  plan  approved  as  meeting  the 
requirements  of  Section  1356.20  has 
made  an  agreement  which  is  still  in 
effect;  and 


(4)  The  child  received  assistance 
under  the  State  plan  approved  under 
title  IV-A  (AFDC)  of  the  Act  in  or  for 
the  month  in  which  the  voluntary 
agreement  was  entered  into  or  judui.-l 
proceedings  leading  to  the  removal  of 
the  child  from  the  home  were  initiated: 
or  the  child  would  have  received 
assistance  under  AFDC  in  or  for  that 
month  if  an  application  had  been  made; 
or  the  child  had  been  living  with  a 
relative  specified  in  Section  406(a)  of  the 
Act  within  six  months  prior  to  the  month 
the  judicial  proceedings  were  initiated 
or  voluntary  agreement  entered  into  and 
would  have  received  AFPC  in  or  for  that 
month  if  in  that  month  he  or  she  had 
been  living  with  such  relative  and  an 
application  for  AFDC  had  been  made; 
and 

(5)  The  child  has  been  placed  in  a 
licensed  or  approved  foster  family  home 
or  a  child  care  institution  as  a  result  of  a 
voluntary  placement  agreement  or 
judicial  determination  referred  to  in 
paragraphs  (1)  and  (2)  of  this  Section. 

(6)  Effective  October  1, 1983, 
reasonable  efforts  have  been  made  to 
prevent  removal  from  the  home  and  to 
make  return  possible. 

(b)  Foster  Care  Maintenance 
Payments.  (1)  The  State  plan  must 
provide — 

(i)  a  Statewide  standard  for  foster 
care  rates,  expressed  in  money  amounts, 
to  be  used  in  determining  the  amount  of 
the  foster  care  payment,  and  to  be 
applied  uniformly  throughout  the  State; 
and 

(ii)  the  method  used  in  determining 
the  amount  of  the  foster  care  payment; 
and 

(iii)  for  taking  into  consideration  the 
income  available  to  the  child  in 
determining  the  amount  of  the  foster 
care  maintenance  payment. 

(2)  Foster  care  maintenance  payments 
shall  be  made  only  on  behalf  of  an 
eligible  child  who  is  placed  in  a  foster 
family  home  or  a  child  care  institution, 
whether  the  payments  are  made  directly 
to  the  foster  parent(s)  or  the  child  care 
institution  or  to  a  public  or  non-profit 
private  child  placement  or  child  care 
agency. 

(3)  Federal  financial  participation  is 
available  for  allowable  costs  in  foster 
care  maintenance  payments  to  cover  the 
cost  of  (and  the  cost  of  providing)  food, 
clothing,  shelter,  daily  supervision, 
school  supplies,  a  child's  personal 
incidentals,  liability  insurance  with 
respect  to  a  child,  and  reasonable  travel 
to  the  child's  home  for  visitation.  In  the 
case  of  child  care  institutions,  payments 
shall  also  include  the  reasonable  cost  of 
administration  and  operation  that  are 
necessarily  required  to  provide  the  items 
described  in  this  paragraph. 
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(4)  For  purposes  of  determining 
eligibility  (initial  and  continuing)  and 
the  income  and  resources  of  the  child, 
the  State's  procedures  under  the  State's 
appmved  title  IV-A  plan  shall  apply. 

(c)  Eligibility  for  Other  Services.  For 


(2)  Case  Plan.—[\)  The  State  agency 
shall  develop  written  policies  and 
appropriate  procedures  to  be  in  effect 
throughout  the  State  which  will  assure 
that  children  will  be  placed  in  the  least 
restrictive  setting  available  and  in  close 


other  appropriate  family  members  in 
order  to  improve  the  conditions  in  the 
parent(s)'  home; 

(H)  An  estimated  date  by  which  a 
decision  will  be  made  to  return  the  child 
to  his  or  her  parent(s)  or  family,  or  to 
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experience,  professional  background  or 
training. 

(ii)  Members  of  the  administrative 
review  panel  shall  receive  instructions 
which  will  enable  them  to  understand 
the  review  process  and  their  roles  as 


(ii)  Procedural  safeguards  shall 
include — 

(A)  Piior  written  notice  to  the 
parent(s)  or  relative(s)  with  whom  the 
child  is  living  of  the  agency's  intent  to 
petition  the  court  to  remove  a  child  from 


the  number  of  children  receiving 
assistance  under  title  IV-E  who  will  be 
in  foster  care  more  than  24  months. 

(i)  goals  shall  be  set  for  each  fiscal 
year,  beginning  with  the  fiscal  year  that 
starts  on  October  1.  1983; 
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(4)  For  purposes  of  determining 
pligibility  (initial  and  continuing)  and 
the  income  and  resources  of  the  child, 
the  State's  procedures  under  the  States 
appmved  title  IV-A  plan  shall  apply. 

(c)  Eligibility  for  Other  Services.  For 
purposes  of  eligibility  for  services  under 
title  XIX  and  Ulle  XX,  a  child  eligible  for 
foster  care  maintenance  payments  under 
title  IV-E  shall  be  considered  to  be  a 
dependent  child  as  defined  in  Section 
406  of  the  Act  and  shall  be  considered  to 
be  a  recipient  of  AFDC  under  title  IV-A 
of  the  Act. 

(d)  Case  Review  System.  The  State 
agency  shall  develop  and  implement  a 
case  review  system  that  shall  ensure,  for 
each  child  receiving  foster  care 
maintenance  payments  under  the  State 
title  IV-E  plan,  a  case  plan,  periodic 
review  of  the  child's  status,  and 
procedural  safeguards  regarding  the 
rights  of  the  child  and  the  parent(s). 

(I)  Definition  of  Terms,  (i) 
Appropriate  Notice  to  the  Child  means 
written  notice  or  person-lo-person 
discussion  that  takes  into  account  the 
child's  ability  to  understand  what  is 
being  conveyed  without  raising 
excessive  anxiety  or  fear. 

(ii)  Child  of  Appropriate  Age  means 
that  the  child  is  able  to  understand  the 
circumstances  and  implications  of  the 
situation  in  which  he  or  she  is  involved 
and  is  able  to  participate  in  the  decision 
or  process  without  excessive  anxiety  or 
fear. 

(iii)  CJose  Pro.ximity  to  Pcirent(s) 
Home  means  a  placement  nearest  the; 
home  community  or  residence  of  the 
child's  parent(s)  or  legal  guardian(s)  that 
is  consistent  with  the  child's  best 
interest  and  special  needs.  Factors  to  be 
considered  include  ease  with  which  the 
child,  his  or  her  parent(s)  and  family 
may  visit  each  other  and  the  availability 
of  services  the  child  may  require. 

(iv)  Determining  the  Continuing 
Necessity  and  Appropriateness  of 
Placement  means  an  assessment  of  the 
conditions  in  the  child's  own  home  to 
determine  whether  the  child  should 
return  home.  If  the  review  of  the  home 
indicates  that  continued  foster  care  is 
required,  the  assessment  shall  also 
include  a  determination  of  whether  the 
placement  and  the  services  provided  are 
appropriate  to  the  child's  needs  anil 
whether  the  service  goals  in  (hf  case 
plan  are  still  appropriate. 

(v)  Placement  in  the  Least  Restrictive 
Setting  means  the  most  family-like 
setting  that  can  provide  the  environment 
and  services  needed  to  serve  the  child's 
best  interests  and  special  needs.  In 
order  of  consideration,  this  means 
placement  with  relative(s).  tribal 
member(s).  foster  family  care,  group 
home  care  and  institutional  care. 


(2)  Case  Plan.—[i)  The  State  agency 
shall  develop  written  policies  and 
appropriate  procedures  to  be  in  effect 
throughout  the  State  which  will  assure 
that  children  will  be  placed  in  the  least 
restrictive  setting  available  and  in  close 
proximity  to  the  parent(s)'  or  family 
home,  consistent  with  the  best  interests 
and  special  needs  of  the  child.  The  State 
agency  shall  develop  a  Statewide 
procedure  for  approving  out-of-State 
placements  or  placements  beyond  a 
specified  distance  from  the  child's  home. 

(ii)  The  case  plan  shall  be  a  separate, 
identifiable  written  document  which 
includes  for  each  child  a  relevant 
histi)ry  and  diagnostic  assessment,  sets 
goals,  and  describes  significant 
transactions  involving  the  child, 
including,  after  October  1. 1983,  the 
services  which  were  offered  or  provided 
to  prevent  removal  from  the  home  prior 
to  placement. 

(iii)  The  case  plan  shall  be  developed 
within  a  30  day  period,  starting  at  the 
time  the  agency  assumes  responsibility 
for  providing  services  or  placing  the 
child,  and  shall  include  at  a  minimum — 

(A)  After  October  1. 1983  a  description 
of  the  services  offered  or  provided 
which  were  intended  to  help  the  child 
remain  with  his  family; 

(B)  A  description  of  the  type  of  home 
or  institution  in  which  the  child  is  to  be 
placed; 

(C)  A  justification  of  appropriateness 
of  placement  that  discusses  the  child's 
best  interests  and  any  special  needs, 
and  whether  the  placement  is  in  the 
least  restrictive  setting  available  and  in 
the  closest  proximity  to  the  parent(s)' 
home;  and 

(D)  A  statement  of  all  requirements  of 
the  court  at  the  time  of  judicial 
determination  or  recommendations  of 
the  administrative  review  panel  and  a 
discussion  of  how  the  agency 
responsible  for  the  child's  care  will  meet 
the  requirements  and  recommendations. 

(E)  An  analysis  of  the  circumstances 
that  necessitated  the  placement  and  the 
improvements  required  for  the  child's 
return  to  his  or  her  home. 

(F)  A  statement  of  the  goals, 
developed  in  consultation  with  the  child 
and  his  family,  to  be  achieved  during  the 
period  of  placement,  a  description  of  the 
services  to  be  provided  to  the  child,  the 
child's  parent(s),  and  family,  and  a 
discussion  of  the  appropriateness  of 
these  services  in  meeting  the  goals  and 
the  child's  special  needs,  if  any; 

(G)  A  statement  of  the  agency's  plan 
tor  assuring  that  the  child  receives 
proper  care  while  in  the  foster  home  or 
institution  including  services  to  the 
foster  parent(s)  to  facilitate  and  support 
the  child's  adjustment,  and  that  services 
are  provided  to  the  parent(s).  child  and 


other  appropriate  family  members  in 
order  to  improve  the  conditions  in  the 
parent(s)'  home; 

(H)  An  estimated  date  by  which  a 
decision  will  be  made  to  return  the  child 
to  his  or  her  parent(8)  or  family,  or  to 
seek  an  alternative  permanent 
placement  including  adoption; 

(I)  A  description  of  the  extent  to 
which  the  child,  if  of  appropriate  age. 
the  parent(s)  or  other  relatives 
participated  in  the  development  of  the 
case  plan. 

(J)  Where  long  term  foster  care  is 
determined  to  be  the  plan  for  the  child's 
future,  the  responsible  agency  shall 
include  a  statement  in  the  case  plan  of 
the  special  needs  or  circumstances  that 
would  not  allow  the  child  to  be  returned 
home  or  placed  for  adoption,  and  shall 
specify  the  efforts  that  were  made  to 
place  the  child  with  parent(s)  or  other 
family  or  in  adoption. 

(K)  All  parties  to  the  development  of 
the  case  plan,  including  the  child  of 
appropriate  age.  his  or  her  parent(s)  or 
other  relative{s),  shall  receive  a  copy  of 
the  plan,  which  will  include,  whenever 
possible,  signature(s)  indicating  that 
they  have  read  and  understood  the  plan. 

(L)  The  case  record  shall  contain  a 
continuing,  updated  notation  of  the 
results  of  each  court  and  administrative 
action  or  review  affecting  the  child,  and 
significant  agency  actions,  services,  or 
encounters  relative  to  the  case  plan. 

(3)  Periodic  Review. — The  case 
review  system  shall  provide  for  a  review 
of  the  status  of  each  child  no  less 
frequently  than  once  every  six  months 
by  a  court,  or  by  an  administrative 
review.  The  periodic  review  shall 
include — 

(i)  A  determination  of  the  continuing 
necessity  for  and  appropriateness  of  the 
child's  placement; 

(ii)  A  discussion  of  the  extent  to 
which  all  parties  have  compUed  with  the 
case  plan  and  achieved  the  goals 
described  in  the  plan; 

(iii)  A  summary  of  progress  toward 
alleviating  or  mitigating  the 
circumstances  necessitating  placement; 
and 

(iv)  A  target  date  by  which  the  child 
may  be  returned  home  or  placed  for 
adoption,  legal  guardianship  or  other 
permanent  placement. 

(4)  Administrative  Review. — (i)  When 
the  periodic  review  is  an  administrative 
review  it  shall  be  conducted  by  a  panel 
of  appropriate  persons,  at  least  one  of 
whom  is  not  a  part  of  the  direct  line  of 
supervision  in  the  delivery  of  services  to 
the  child  or  parent(s)  being  reviewed. 
The  review  panel  may  include  agc^ncy 
staff,  staff  of  other  agencies,  officers  of 
the  court  and  citizens  qualified  by 


experience,  professional  background  or 
training. 

(ii)  Members  of  the  administrative 
review  panel  shall  receive  instructions 
which  will  enable  them  to  understand 
the  review  process  and  their  roles  as 
participants. 

(iii)  "The  administrative  review  shall 
be  open  to  the  participation  of  the 
parent(s)  and  the  child,  if  of  appropriate 
age,  and  may  include  the  foster  parents. 
The  agency  shall  develop  methods  and 
procedures  for  assuring  that  written 
notice  will  be  sent  to  the  child's 
parent(s)  two  weeks  prior  to  the  review, 
notifying  them  of  the  date  and  location 
of  the  review,  and  the  rights  of  parent(s) 
and  the  child  to  be  accompanied  by  a 
representative  of  their  choice. 

(iv)  Following  the  review,  a  written 
statement  of  the  conclusions  and 
recommendations  shall  be  made 
available  to  all  participants  in  the 
review,  subject  to  agency  safeguards 
relative  to  the  confidentiality  of 
information. 

(5)  Dispositional  Hearings. — (i)  The 
case  review  system  shall  require  a 
dispositional  hearing  for  each  child  no 
Liter  than  18  months  after  placement; 
and  shall  have  additional  dispositional 
hn.Tring(s)  annually  thereafter,  unless 
otherwise  determined  by  a  court  of 
competent  jurisdiction. 

(ii)  The  dispositional  hearing  shall  he 
held  by  a  family,  juvenile  or  other  court 
of  competent  jurisdiction,  including  a 
tribal  court,  or  by  an  administrative 
body  appointed  or  approved  by  the 
court. 

(iii)  The  hearing  shall  determine  the 
child's  future  status,  including 
whether — 

(A)  The  child  should  be  returned  to 
his  or  her  parent(s)  or  other  family 
nember(s1; 

(B)  The  child  should  be  continued  in 
foster  care  for  a  specified  period; 

(C)  The  child  should  be  placed  for 
adoption  or  legal  guardianship;  or 

(ID)  The  child,  because  of  exceptional 
circumstances,  should  remain  in  foster 
care  on  a  long  term  basis  as  a 
permanent  plan  or  with  a  goal  of 
independent  living. 

(6)  Procedural  Safeguards  for  the 
Rights  of  Parents  and  Child. — (i) 
Procedural  safeguards  shall  be  applied 
with  respect  to  the  rights  of  parent(s). 
family  and  child  pertaining  to — 

(A)  Removal  of  the  child  from  the 
home  of  his  or  her  parent(s)  or  other 
family  members; 

(B)  Any  change  in  the  child's  foster 
care  placement;  and 

(C)  Any  determination  affecting  the 
visitation  arrangements  of  the  parent(s) 
or  other  family  member(s). 


(ii)  Procedural  safeguards  shall 
include — 

(A)  Piior  written  notice  to  the 
parent(s)  or  relative(s)  with  whom  the 
child  is  living  of  the  agency's  intent  to 
petition  the  court  to  remove  a  child  from 
the  home  of  his  or  her  parent(s)  or  other 
family  members.  Notice  shall  be 
provided  two  weeks  in  advance  of  the 
intended  action  and  shall  specify  the 
nature  of  the  hearing;  how  counsel  may 
be  obtained;  the  right  to  written  findings 
from  the  hearings  and  how  they  may  be 
obtained;  and  the  right  to  appeal.  The 
State  shall  have  a  method  of  verifying 
that  the  parcnt(s)  or  family  received  the 
notice.  This  prior  notice  requirement 
will  apply  to  all  court  proceedings  with 
regard  to  neglect,  dependency  or 
termination  of  parental  rights  unless  the 
xhild's  health  or  well-being  would  be 
endangered  if  prior  notice  were  given. 

(B)  A  method  of  ensuring  that  notice 
of  the  intent  to  petition  the  court  to 
remove  the  child  from  the  home  or  to 
terminate  parental  rights  is  given  in  the 
language  of  the  family  and  is  given 
orally  if  there  are  indications  that  the 
parent  does  not  read. 

(C)  Written  notice  of  any  intended 
change  in  placement  or  visitation 
agreement.  The  notice  shall  be  sent  to 
the  parent(s)  or  family  two  weeks  in 
advance  of  the  change,  with  a  statement 
advising  them  of  their  right  to  object, 
unless  the  child's  health  or  well-being  is 
endangered  by  delaying  the  action  or 
would  be  endangered  if  prior  notice 
were  given; 

(D)  Procedures  which  shall  ensure 
review  of  the  parent(s)  objection(s)  and 
provide  for  a  discussion  of  the  proposed 
change  with  the  parenf(s):  and 

(E)  Appropriate  notice  to  the  child  of 
the  intended  change  in  placement  or 
visitation  arrangement,  given  two  weeks 
in  advance  of  the  change,  unless  the 
child's  health  or  well-being  is 
endangered  by  delaying  the  action  or 
would  be  endangered  if  prior  notice 
v.'cre  given. 

(e)  Efforts  to  Prevent  Removal  from 
the  Home  and  to  Reunify  Families;. — By 
0'.;tnber  1. 1983  the  State  agency  shall 
develop  and  implement  policies  and 
procedures  to  ensure  that  in  each  case 
reasonable  efforts  shall  be  made  to 
provide  the  services  described  in 
Section  1357.30(b)(4)  to  prevent  or 
eliminate  the  need  for  removal  of  a  child 
from  his  or  her  own  home  and  to 
provide  the  services  described  in 
Section  1357.30(a)(.5)  to  make  it  possible 
for  each  child  in  foster  care  to  return  to 
his  or  her  own  home. 

(f)  Establishment  of  Specific  Foster 
Care  Goals. — (1)  On  or  before  October 
1, 1982,  the  State  shall  enact  a  statute 
that  provides  specific  goals  for  reducing 


the  number  of  children  receiving 
assistance  under  title  IV-E  who  will  be 
in  foster  care  more  than  24  months. 

(i)  goals  shall  be  set  for  each  fiscal 
year,  beginning  with  the  fiscal  year  that 
starts  on  October  1,  1983; 

(ii)  the  goals  shall  be  stated  in 
absolute  number  of  children  in  foster 
care  or  as  a  percentage  of  all  children 
for  whom  assistance  is  provided  during 
the  year,  and  shall  apply  to  children 
who  at  any  time  during  the  year  will 
have  been  in  foster  care  for  a  period  in 
excess  of  24  months. 

(2)  The  State  Plan  shall  contain  a 
description  of  the  steps  the  Stale  will 
take  to  achieve  its  foster  care  goals. 

(g)  Placements  Outside  the  State. — If 
a  child  is  in  foster  care  outside  the  State, 
the  State  agency  shall  retain 
responsibility  for  foster  care  payments, 
and  for  services  under  titles  XIX  and  XX 
of  the  Act.  and  for  ensuring  that 
protections  under  the  case  plan,  case 
review  and  reunification  procedures  are 
provided,  until — 

(1)  The  State  agency  has  been  relieved 
of  its  responsibility  by  court  action;  or 

(2)  A  voluntary  agreement  has  expired 
or  has  been  revoked:  or 

(3)  The  date  that  the  receiving  state 
indicates  that  it  will  begin  payments  and 
services, 

(h)  Standards  for  Foster  Core  Homes 
and  Child  Care  Institutions. — (1)  The 
State  shall  establish  and  maintain 
Statewide  standards  for  foster  family 
homes  and  child  care  institutions 
receiving  funds  under  titles  IV-E  and 
IV-B.  These  standards  shall  be 
reasonably  in  accord  with  recommended 
standards  of  national  standard-setting 
organizations. 

(2)  The  State  shall  identify  the 
particular  n.stional  standards,  or  a 
combination  of  natiorial  standards,  v\ifh 
which  its  standards  are  reasonably  in 
accord. 

(i)  Tht  standards  for  foster  family 
homes  established  by  the  following 
national  organizations  shall  be  used  in 
the  development  of  State  standards- 

(A)  American  Public  Welfare 
Association;  or 

(B)  Child  Welfare  League  of  America 
(ii)  The  standards  for  child  care 

institutions  established  by  the  following 
national  organizations  shall  be  used  in 
the  development  of  State  standards — 
(.'\)  Child  Welfare  League  of  America; 

(B)  -National  Association  of  Homes  for 
Children; 

(C)  Council  on  Accreditation  Services 
for  Families  and  Children.  Inc.; 

(D)  Interstate  Consortium  on 
Residential  Care  for  Children;  or 

(E)  Joint  Commission  on  Accreditation 
of  Hospitals, 
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(3)  The  State  standards  shall  be 
incorporated  into  State  licensing  or 
approval  requirements  for  foster  family 
homes  private  child  care  institutions, 
and  for  manuals  for  State-administered 


care  and  the  criteria  for  setting  rates  for 
foster  care  maintenance  payments. 

(k)  Public  Participation  in  Review  of 
State  Standards  and  Payment— the 
method  of  review  of  the  State's 

^A l.._J.  C.  «l.:U   «nMA  l*«nf«t«.fir%na  an/I 


costs  in  expenditures  for  foster  care 

maintenance  payments  for  children  who 

were  voluntarily  removed  from  the 

home  of  a  relative  prior  to  October  1, 

1978  if— 
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(2)  Who  received  aid  under  the  State 
plan  approved  under  Section  402  of  the 
Act  in  or  for  the  month  in  which  court 
proceedings  leading  to  the  removal  of 
that  child  from  the  home  were  initiated; 
or  would  have  received  the  aid  in  or  for 


(ii)  The  additional  assistance  or 
services  to  be  provided  by  the  State,  and 
how  the  costs  for  these  items  are  to  be 
met; 

(iii)  The  duration  of  the  agreement; 

(iv)  The  process  for  recertification  and 


.u,..  r„;i.,,.. 


,tt  , 1.  ;„ 


or  changes  in  the  adoption  assistance 
payment  rate. 

(d)  Termination  of  Adoption 
Assistance  Payments. — (1)  No  payments 
shall  be  made  to  adoptive  parents — 

(i)  For  any  child  who  reaches  the  age 
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(3)  The  State  standards  shall  be 
incorporated  into  State  licensing  or 
approval  requirements  for  foster  family 
homes  private  child  care  institutions, 
and  for  manuals  for  State-administered 
child  care  institutions  as  appropriate. 

(4]  Licensing  requirements  established 
for  foster  family  homes  shall  cover,  at  a 
minimum,  the  following  areas — 

(i)  Character,  physical  and  emotional 
health,  and  financial  status,  of  the  foster 
families; 

(ii)  Maximum  number  of  children  per 
home,  including  the  maximum  number  of 
children  under  the  age  of  two; 

(iii)  Participation  of  foster  parent(s)  in 
case  planning  when  requested  by  the 
agency;  and 

(iv)  Participation  of  foster  parent(s)  in 
available  training  deemed  appropriate 
by  the  agency. 

(5)  Licensing  requirements  established 
for  child  care  institutions  shall  cover,  at 
a  minimum,  the  following  areas — 

(i)  Organization,  administration,  and 
financial  management; 

(ii)  Policies  for  admission,  personnel, 
and  operation; 

(iii)  Case  recordkeeping; 

(iv)  Treatment  plans; 

(v)  Services  which  provide  for  the 
child's  developmental,  social,  and 
educational  needs; 

(vi)  Policies  and  procedures  for 
assisting  permanency  planning  for 
children; 

(vii)  Coordination  of  the  child's 
treatment  plan  with  services  provided  to 
family; 

(viii)  Education  and  experience 
qualifications  of  administrative,  social 
work  and  child  care  staff: 

(ix)  Staff-child  ratio; 

(x)  Physical  plant  and  equipment 
safety;  and 

(xi)  Health  care. 

(6)  The  State  licensing  or  approval 
requirements  shall  provide  for  sanctions 
for  failure  to  comply  with  the 
requirements  by  a  licensed  or  approved 
facility. 

(i)  Review  of  State  Standards. — The 
State  agency  shall  conduct  a  review  of 
its  standards  for  child  care  institutions 
and  foster  family  homes  no  less 
frequently  than  once  every  three  years 
to  assure  their  continuing 
appropriateness  to  the  child  care  setting 
and  to  the  service  needs  of  children. 

(i)  Review  of  Foster  Care 
Maintenance  Payments. — The  amount 
of  the  Slate's  payments  for  foster  care 
maintenance  payments  shall  be 
reviewed  no  less  frequently  than  once 
every  two  years  to  ensure  their 
continuing  appropriateness.  The  review 
shall  include  an  examination  of  the 
costs  of  maintaining  a  child  in  foster 


care  and  the  criteria  for  setting  rates  for 
foster  care  maintenance  payments. 

(k)  Public  Participation  in  Review  of 
State  Standards  and  Payment— the 
method  of  review  of  the  State's 
standards  for  child  care  institutions  and 
foster  family  homes,  and  for  review  of 
the  payment  systems  shall  be  developed 
by  the  State  agency.  However,  there 
shall  be  public  participation  in  the 
review  so  that,  at  a  minimum, 
representatives  of  the  following  groups 
shall  have  an  opportunity  to 
participate — 

(1)  Advisory  Boards; 

(2)  Foster  parent(s); 

(3)  Child  care  institutions; 

(4)  Other  public  and  private  child 
welfare,  human  services  and  advocacy 
organizations;  and 

(5)  Parent(s)  of  children  for  whom 
foster  care  has  been,  or  is  being, 
provided. 

§  1356.50    Voluntary  placements. 

(a)  Federal  financial  participation  is 
available  for  allowable  costs  in 
expenditures  made  after  September  30, 
1960  and  before  October  1, 1983,  when 
the  requirements  of  this  Section, 
Sections  1356.40(a)  and  1357.30(b)  are 
met  for  foster  care  maintenance 
payments  and  adoption  assistance 
payments  made  for  a  dependent  child 
removed  from  his  or  her  home  pursuant 
to  a  voluntary  placement  agreement. 

(b)  Federal  financial  participation  is 
limited  to  expenditures  made  within  the 
first  180  days  of  voluntary  placement 
unless  there  has  been  a  judicial 
determination  by  a  court  of  competent 
jurisdiction  within  the  first  180  days  of 
placement  to  the  effect  that  the 
continued  voluntary  placement  is  in  the 
best  interests  of  the  child. 

(c)  Definitions. — (1)  Voluntary 
Placement  means  an  out-of-home 
placement  of  a  minor,  by  or  with  the 
participation  of  a  State  agency,  after 
parent(s]  of  a  minor  have  requested  the 
assistance  of  the  agency  and  signed  a 
voluntary  placement  agreement. 

(2)  Voluntary  Placement  Agreement 
means  an  executed  written  agreement, 
binding  on  all  parties,  between  the  State 
agency  or  another  agency  authorized  to 
execute  voluntary  placement 
agreement(s)  and  the  parent(s)  of  a 
child.  The  agreement  shall  specify  at  a 
minimum  the  legal  status  of  the  child; 
the  rights,  obligations,  and 
responsibilities  of  the  parent(s)  the 
child,  and  the  placing  agency  while  the 
child  is  in  placement;  and  the  conditions 
under  which  the  agreement  may  be 
terminated  by  the  parent(s). 

(d)  Certain  Voluntarily  Placed 
Children. — Federal  financial 
participation  is  available  for  allowable 


costs  in  expenditures  for  foster  care 
maintenance  payments  for  children  who 
were  voluntarily  removed  from  the 
home  of  a  relative  prior  to  October  1, 
1978  if— 

(1)  There  was  a  judicial  determination 
prior  to  October  1, 1978.  to  the  effect 
that  continuation  therein  would  be 
contrary  to  the  welfare  of  the  child;  and 

(2)  The  child  is  found  to  be  in  need  of 
foster  care. 

Each  such  child  is  considered  to  have 
been  removed  as  a  result  of  judicial 
determination  if  and  from  the  date  that  a 
case  plan  meeting  the  requirements  of 
Section  1356.40(d)(2)  and  a  case  review 
meeting  the  requirements  of  Section 
1356.40(d)  have  been  made  for  each 
child.  The  date  of  the  voluntary  removal 
shall  be  deemed  to  be  the  date  on  which 
court  proceedings  were  initiated  which 

led  to  the  child's  removal. 

(e)  Voluntary  Placement 

Agreement. — Upon  request  of  the 
parent(s)  or  legal  guardian(s)  and  after 
the  State  agency  has  determined  that  a 
voluntary  placement  would  be  in  the 
best  interests  of  the  child,  a  written 
agreement,  binding  on  all  parties,  shall 
be  executed  between  the  child's 
parent(8)  and  the  State  agency  (or 
another  agency  acting  on  its  behalf). 

(f)  Revocation  of  the  Voluntary 
Placement  Agreement. — (1)  In  order  to 
request  return  of  a  child  placed  under  a 
voluntary  placement  agreement,  the 
parent(8)  of  the  child  shall  give  written 
notice  to  the  agency  at  least  five  (5) 
working  days  in  advance  of  the  effective 
date. 

(2)  The  Voluntary  Placement 
Agreement  shall  be  considered  to  be 
revoked  on  the  effective  date  of  the 
request  unless  the  State  agency  has 
obtained  a  judicial  determination  under 
applicable  State  law  that  return  to  the 
home  would  be  contrary  to  the  child's 
best  interest. 

§  1356.60    Adoption  Assistance  Program. 

(a)  Eligibility  Criteria.— Adoption 
assistance  payments  shall  be  made 
under  an  adoption  assistance 
agreeement  to  adoptive  parents  who, 
after  the  effective  date  of  the  title  IV-E 
State  Plan,  adopt  a  child — 

(1)  Who  at  the  time  adoption 
proceedings  were  initiated,  met  the 
requirements  of  Section  406(a)  or 
Section  407  of  the  Act  or  would  have 
met  those  requirements  except  for  his 
removal  from  the  home  of  a  relative 
(specified  in  Section  406(a))  as  a  result 
of  judicial  determination  to  the  effect 
that  continuation  therein  would  be 
contrary  to  the  welfare  of  that  child,  or 
under  a  voluntary  placement  agreement 
entered  into  after  September  30. 1980 
and  before  October  1. 1963;  and 


(2)  Who  received  aid  under  the  State 
plan  approved  under  Section  402  of  the 
Act  in  or  for  the  month  in  which  court 
proceedings  leading  to  the  removal  of 
that  child  from  the  home  were  initiated; 
or  would  have  received  the  aid  in  or  for 
that  month  if  application  for  the  aid  had 
been  made;  or  had  been  li\ing  with  a 
relative  specifi«;d  in  Section  406(a)  of  the 
Act,  within  six  months  prior  to  the 
month  in  which  the  proceedings  were 
initiated,  and  would  have  received  the 
aid  in  or  for  that  month  if  in  that  month 
he  had  been  living  with  a  specified 
relative  and  application  for  the  aid  had 
been  made:  and 

(3)  With  respect  to  whom  a 
determination  has  been  made  that  the 
child  cannot  or  should  not  return  to  his 
parent(s):  and 

(4)  Who  is  determined  by  the  State  to 
bo  a  child  with  special  nc-fds. 

(i)  Child  with  Spacial  A'  eds  means  a 
child  whom  the  Stale  h;is  determined 
has  specific  factor(s)  or  condition(s) 
such  as  ethnic  backgiound,  age,  minority 
or  sibling  group  membership,  medical 
conditions,  or  physical,  mental  or 
emotional  handicaps  that  would  make 
unassisted  adoption  unlikely;  and 

(ii)  For  whom  reasonabU;.  but 
unsuccessful,  efforts  to  place  without 
adoption  assistance  have  been  made, 
unless  the  best  interests  of  the  child 
would  not  be  served  by  such  efforts,  as 
in  the  case  of  a  child  who  has  significant 
emotional  ties  to  prospective  adoptive 
paront(s)  while  in  the  care  of  such 
parentis)  as  a  foster  child. 

(.5)  VVho  meets  all  the  requirements  of 
title  XVI  of  the  Act  with  respect  to 
eligibility  for  Supplemental  Security 
Income  benefits  .md  par.ij^raphs  (3)  and 
(4)  of  this  subsection. 

(b)  Aditplidu  Assi.'tuncp  Agreement. — 
(1)  A  written  adoption  assistance 
agrt;enient  binding  on  the  paitics  to  the 
agreement  bf'lvveen  the  Slate  ,'igoncy, 
othei  i(;lc\ant  agencies,  and  the 
piospective  adoptive  parpnt(s).  must  be 
in  effect  for  any  child  for  whom 
adoption  assistance  payments  are  made. 
The  agreement  sh.ill  be  signed  and  in 
effect  prior  (o  the  final  decree  of 
adoption  A  copy  of  the  signed 
agreement  shall  be  gi\'en  to  each  party. 

(2)  For  the  purposes  of  cjligibility  tor 
services  under  titles  XIX  and  XX  of  the 
Act,  a  child  for  whom  ademption 
assislant.e  p.iynii.'nts  ai'c  made  liiuicir 
title  IV-E  shall  be  considered  to  be  a 
depcmdent  child  as  defined  in  Section 
4()G  of  the  Act  and  shall  be  considered  to 
be  a  recipiimt  of  AI'DC  under  title  IV-.A 
of  the  Act. 

(3)  The  agreeni(;nt  shall  spiM.ify.  .it  a 
minimum — 

|i)  The  amount  of  assistance 
payments: 


(ii)  The  additional  assistance  or 
services  to  be  provided  by  the  State,  and 
how  the  costs  for  these  items  are  to  be 
met: 

(iii)  The  duration  of  the  agreement: 

(iv)  The  process  for  recertification  and 
that  failure  to  recertify  will  result  in 
termination  of  the  agreement  (see 
paragraph  (f)  of  this  section, 
Recertification): 

(v)  That  the  child  is  eligible  for 
benefits  and  services  under  the  Slate's 
title  XIX  and  title  XX  of  the  Act: 

(vi)  flow  adoptive  paient(s)  shall 
notify  the  agency  of  changes  in  the 
needs  of  the  child  or  circumstances  of 
the  adoptive  family  that  would  affect  the 
eligibility  for,  or  amount  of,  adoption 
assistance  payments: 

(vii)  How  adoptive  parent(s)  shall  be 
notified  or  any  changes  in  the  rates  of 
adoption  assistrince  payments  and  how 
they  may  request  changes  in  the 
adoption  assistance  agreement; 

(viii)  Whelher  the  adoption  assistur»(:e 
agreement  remains  in  effect  if  the 
adoptive  parent(s)  mo\e  out  of  State: 
and 

(ix)  Contain  provisions  for  the 
protei  tion  of  the  interests  of  the  child  in 
cases  where  the  adoptive  parent(s)  and 
child  move  to  another  Stale  while  the 
agieemenl  is  effective. 

(4)  Effective  with  respect  to 
agreements  entered  into  on  or  aftei 
October  1, 1983,  the  adoption  assistanc«> 
.igreement  shall  remain  in  effect 
regardless  of  the  State  in  which  the 
adoptive  family  resides. 

(c)  Adoption  Assistance  Puynittnts. — 
(1)  Theie  shall  be  no  income  eligibility 
requirement  (means  test)  for  the 
prospective  adoptive  parent(s)  in 
determining  eligibility  for  adoption 
assistance  payments. 

(2)  The  amount  of  the  adoption 
assistance  payments — 

(i)  Shall  not  exceed  the  foster  care 
mainten.tnce  payment  levels  for  that 
child  if  he  or  she  were  in  a  foster  famih 
home: 

(ii)  Shall  be  based  upon  the  nec^ds  of 
the  child  and  the  cirt  umstances  of  the 
adoptive  family:  and 

(iii)  Shall  be  determined  by  agreement 
between  the  prospective  adoptive 
parentis)  and  the  State  agency. 

(3)  Payment  shall  begin  after  final 
decree  of  adoption  or  from  the  date  of 
an  interlocutory  decree. 

(i)  Inlcrlui'utuiy  decree  means  a  court 
order  granting  legal  custody  or 
guardianship  to  the  adoptive  petitioners 
prior  to  (he  final  decree  of  adoption. 

(4)  .'Vdjustments  in  paynumts  may  be 
mad(!  only  with  the  concurrence  of  the 
adnptivt;  parenl(s)  and  may  be  based 
upon  changes  in  tin;  needs  of  the  child. 
lh(;  ciK.iimstances  of  the  adoptive  familv 


or  changes  in  the  adoption  assistance 
payment  rate. 

(d)  Termination  of  Adoption 
Assistance  Payments. — (1)  No  payments 
shall  be  made  to  adoptive  parents — 

(i)  For  any  child  who  reaches  the  age 
of  18  (or  21,  if  the  State  determines  that 
the  child  has  a  mental  or  physical 
handicap  that  warrants  continuation):  or 

(ii)  If  the  State  determines  that  the 
adoptive  parent(s)  are  no  longer  legally 
responsible  for  the  support  of  the  child: 
or 

(iii)  If  the  State  determines  that  the 
child  is  no  longer  receiving  any  support 
from  the  adoptive  family, 

(e)  Review  of  Adoption  Assistance 
Payments. — (ij  The  State's  system  of 
adoption  assistance  payments  shall  be 
reviewed  no  less  frequently  than  once 
every  two  years  to  ensure  their 
continuing  appropriateness. 

(2)  There  shall  be  public  participation 
in  the  review  that  shall  involve,  at  a 
minimum,  representatives  of  the 
following  groups — 

(i)  Advisory  Boards: 

(ii)  Adoptive  parents:  and 

jiii]  Public  and  private  child  weHarp. 
human  services  and  advocacy 
iiiganizations. 

(f)  Recertification. — The  Slate  agency 
shall  develop  a  process  for  annual 
recertification  of  adoption  assistance 
agreements  to  determine  whether 
changes  in  the  needs  of  the  child  or  the 
circumstances  of  the  family  affect 
eligibility  for,  or  amount  of,  adoption 
assistance  pa>Tnents.  The  process  of 
recertification  shall  ensure: 

(1)  That  written  notice  of  the 
rectirtification  requirement  is  given  to 
Ihe  adoptive  parcnt(s)  no  less  than  60 
days  prior  to  the  anniversary  date  of  the 
adoption  assistance  agreement: 

\Z]  that  assistance  will  not  be 
teimlnated  without  a  legally  sufficient 
second  notice  to  the  adoptive  parents. 
,ind 

(3)  thai  the  adoptive  parents  are 
.tware  that  termination  of  adoption 
assistance  will  result  from  failure  to 
recertify. 

(g)  Entitli-niei:t  to  Oi iter  Ser\  ices  and 
Ronefit.';. — (1)  The  State  making  the 
adoption  assistance  payment  shall 
retain  financial  responsibility  for 
services  under  titles  XIX  regardless  of 
the  child's  State  of  residence. 

[2]  If  an  adoptive  family  moves  to 
another  State,  they  may  apply  for 
serv  ices  under  title  XX  in  that  State. 
(The  child  for  whom  an  adoption 
assistance  payment  is  made  is  eligible 
for  title  XX  services  as  though  he/she 
wiue  an  AFDC  recipient.)  However,  if 
Ihe  needed  service(s)  spelled  out  in  the 
adoption  assistance  agreement  are  nol 
available,  the  State  making  the  adoption 
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assistance  payment  remains  financially 
responsible  for  providing  the  service(s]. 

(h)  Promotion  of  the  Adoption 
Assistance  Program. — The  State  agency 
shall  actively  seek  ways  to  promote  the 

artrintinn   accictanr^  nrnoram 


Management  and  Budget  Circular  A-95 
prior  to  OHDS/ACYF  approval. 

(2)  State  plans  (new  or  amendments 
thereto]  for  the  title  IV-E  program  shall 
be  submitted  to  the  RPD  in  the  format 
and  within  the  period  set  in 


ASHDS  determines  appropriate,  until 
the  ASHDS  is  satisfied  thai  there  is  no 
longer  failure  to  comply. 

(c)  No  further  payments  shall  be  made 
to  the  State,  or  the  payment  shall  be 
reduced  by  the  amount  specified  in  the 
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(other  than  training)  necessary  for  the 
proper  and  efficient  administration  of 
the  State  plan.  To  the  extent  that  such 
activities  may  also  be  claimed  under 
another  federally-assisted  program,  the 
State  may  decide  in  which  program 


as  determined  under  paragraph  (1)  or 
(2):  or,  at  the  option  of  the  State,  under 
paragraph  (3)  below.  This  determination 
is  made  without  regard  to.  the  allotment 
for  any  prior  fiscal  year  except  as 
specified  under  paragraph  (3)(iii)  below. 


Section  408  of  the  Act  for  children  for 
whom  maintenance  payments  are 
included  under  paragraph  (A)(1)  and  (2) 
above,  regardless  of  whether  payment 
for  the  administrative  expenditures 
might  have  been  made  under  Section  403 

..riL.     A  _.     r? I:, -..l.;„U U« 
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assistance  payment  remains  financially 
responsible  for  providing  the  service(s). 

(h)  Promotion  of  the  Adoption 
Assistance  Program. — The  State  agency 
shall  actively  seek  ways  to  promote  the 
adoption  assistance  program, 
including — 

(1)  Distribution  of  written  notices  to 
local  offices  and  private  agencies  with 
whom  the  State  contracts  for  adoption 
services;  foster  parents  and  foster 
parent  organizations:  community-based 
agencies  and  networks  including  civic, 
social  and  religious  organizations 
affiliated  with  the  population  of  children 
who  are  in  need  of  placement; 
caretakers  for  children  in  institutions 
and  residential  treatment  centers;  and 
other  interested  persons  and 
organizations  about  the  availability  of 
adoption  subsidies. 

(2)  The  notice  shall  specify  the 
eligibility  criteria  for  children  and 
describe  the  benefits  available  and  the 
procedures  through  which  interested 
persons  may  apply  to  become  adoptive 
parents  under  the  State's  adoption 
assistance  program. 

(i)  Federal  Financial  Participation. — 
(1)  Federal  financial  participation  may 
be  claimed  for  any  child  adopted  on  or 
after  June  17, 1980  if  all  other 
requirements  of  this  part  have  been  me!. 

(2)  Federal  financial  participation  is 
available  for  allowable  costs  in 
adoption  assistance  payments  in 
accordance  with  a  valid  adoption 
assistance  agreement  and  these 
regulations. 

§  1356.70    Plan  format  and  approval. 

(a)  General. — (1)  The  State  plan  shall 
certify  that  the  State's  program  will 
conform  with  the  statutory  requirements 
of  title  IV-E.  these  regulations,  and 
other  applicable  DHHS  issuances. 

(2)  The  State  plans  for  titles  IV-E  and 
IV-B  of  the  Act  may  be  combined  for 
submittal  to  ACYF.However.  the  State 
shall  clearly  identify  those  programs 
and  activities  to  be  funded  under  title 
IV'-E  and  those  to  be  funded  under  title 
IV-B. 

(b)  Plan  Amendments. — (1)  The  State 
title  IV-E  plan  provisions  shall  be 
amended  when  necessary  to  reflect  new 
or  revised  Federal  statutes  or 
regulations  and  court  decisions.  After 
approval  of  the  original  State  Plan,  all 
relevant  changes  shall  be  submitted  to 
the  RPD,  ACYF  to  determine  whether 
the  State  Plan  continues  to  meet  Federal 
requirements  and  policies. 

(c)  Submittal  of  State  Plans.— {\]  The 
State  title  IV-E  plan  shall  be  submitted 
to  the  Governor's  Office,  or  his/her 
designated  agency;  for  review  and 
comment  in  accordance  with  Office;  of 


Management  and  Budget  Circular  A-95 
prior  to  OHDS/ACYF  approval. 

(2)  State  plans  (new  or  amendments 
thereto]  for  the  title  IV-E  program  shall 
be  submitted  to  the  RPD  in  the  format 
and  within  the  period  set  in 
implementing  instructions. 

(d)  Review  and  Approval  of  State 
Plans.— [\]  The  ACYF  Regional  Program 
Director  shall  determine  whether  a  State 
plan  or  amendment  conforms  to  the 
requirements  under  the  Act  and  these 
regulations  no  later  than  45  days  after 
the  plan  or  amendment  is  received  in  the 
appropriate  ACYF  Regional  Office. 

(2)  The  effective  date  of  a  new  plan  or 
plan  amendment[s)  shall  be  no  earlier 
than  the  first  day  of  the  quarter  in  which 
an  approvable  plan  or  plan  amendment 
is  submitted. 

(e)  Review  of  State  and  Local 
Administration  and  Implementation. — 
To  provide  a  basis  for  determining  that 
State  agencies  are  adhering  to  federal 
requirements  and  to  the  substantive 
legal  and  administrative  provisions  of 
the  State  plan,  ACYF  will  review  State 
and  local  program  administration  and 
implementation.  The  review  shall 
include  analysis  of  procedures  and 
policies  of  State  and  local  agencies, 
examination  of  case  records  of 
individual  services  recipients  and  a 
review  of  supporting  documentation. 

§  1356.75  Withholding  of  funds  for  non- 
compliance with  the  approved  Title  IV-E 
State  Plan. 

(a)  A  State  agency  shall  be  cited  for 
non-compliance  when  it  fails 
substantially  to  comply  with  the 
requirements  of  this  Part.  An  issue  of 
non-compliance  exists  when — 

(1)  A  State  plan  which  has  been 
approved  by  the  Regional  Program 
Director  no  longer  complies  with  the 
provisions  of  this  Part. 

(2)  In  the  administration  of  the  plan 
there  is  a  substantial  failure  to  comply 
with  provisions  of  the  plan;  or 

(3)  When  the  State  fails  to  amend  its 
approved  plan  to  conform  to  new 
federal  requirements  for  State  plans. 

(b)  When  a  determination  has  been 
made  that  a  State  agency  has  failed  to 
comply  with  the  provisions  of  this  Part, 
the  State  shall  be  entitled  to  reasonable 
notice  and  opportunity  for  a  hearing  in 
accordance  with  the  provisions  of  Part 
213  of  this  title.  If  after  such  notice  and 
hearing,  a  final  determination  is  made 
th«t  the  State  agency  has  failed  to 
comply  with  the  provisions  of  this  Part 
and  the  plan  has  not  been  amended  to 
conform  with  the  requirements,  the  State 
agency  shall  be  notified  that  further 
payments  will  not  be  made  to  the  State 
under  this  Part,  or  that  such  payments 
will  be  reduced  bv  the  amount  which  the 


ASHDS  determines  appropriate,  until 
the  ASHDS  is  satisfied  that  there  is  no 
longer  failure  to  comply. 

(c)  No  further  payments  shall  be  made 
to  the  State,  or  the  payment  shall  be 
reduced  by  the  amount  specified  in  the 
notification,  until  the  noncompliance  is 
corrected  to  the  satisfaction  of  the 
Secretary. 

§  1356.80    Fiscal  requirements  (IV-E). 

(a)  Payments  to  States  for  Foster  Care 
Maintenance  and  Adoption 
Assistance. — (1)  Effective  October  1. 
1980,  Federal  financial  participation  is 
available  to  States  with  an  approved 
State  plan  for  allowable  costs  in 
expenditures  for: 

(i)  Foster  care  maintenance  payments 
made  in  accordance  with  this  Part 
(subject  to  the  limitations  in  paragraph 
(b)):  and 

(ii)  For  adoption  assistance  payments 
made  in  accordance  with  this  Part. 

(2)  Federal  financial  participation  is 
available  at  the  rate  of  the  Federal 
medical  assistance  percentage  as 
defined  in  section  1905(b),  Definitions,  of 
the  Act,  and  pertinent  regulations  as 
promulgated  by  the  Secretary,  or  his/her 
designee. 

(b)  Federal  Matching  Funds  for  State 
and  Local  Training  for  Foster  Care  and 
Adoption  Assistance  under  Title  IV-E. 

(1)  Federal  financial  participation  is 
available  at  the  rate  of  seventy-five 
percent  (75%)  in  the  costs  of  training  for 
foster  care  and  for  adoption  assistance 
under  the  State  plan  under  tide  IV-E  of 
the  Act. 

(2)  All  training  activities  and  costs 
funded  under  title  IV-E  shall  be 
included  in  the  State  agency's  training 
plan  for  title  IV-B  as  required  in  Section 
1357.20(c)(5). 

(3)  Short  and  long  term  training  at 
educational  institutions  and  in-service 
training  may  be  provided  to  employees 
of  the  State  agency  and  persons 
preparing  for  employment  in  the  State 
agency  in  accordance  with  the 
provisions  of  Sections  235.63  through 
235.66  of  this  title. 

(4)  Foster  and  adoptive  parents,  and 
staff  of  child  care  institutions  providing 
foster  care  shall  be  eligible  for  short- 
term  training  at  the  initiation  of  or 
during  their  provision  of  care.  Federal 
financial  participation  directly  related  to 
such  training  shall  be  limited  to  travel 
and  per  diem  and  the  costs  listed  under 
paragraph  (b)  of  §  235.64  of  this  title. 

(c)  Federal  Matching  Funds  for  Other 
State  and  Local  Administrative 
Expenditures  for  Foster  Care  and 
Adoption  Assistance  Under  Title  IV-E. 

Federal  financial  participation  is 
available  at  the  rate  of  fifty  percent 
{.50"o)  for  administrative  expenditures 


(other  than  training)  necessary  for  the 
proper  and  efficient  administration  of 
the  State  plan.  To  the  extent  that  such 
activities  may  also  be  claimed  under 
another  federally-assisted  program,  the 
Slate  may  decide  in  which  program 
costs  for  such  activities  will  be  claimed, 
subject  to  the  regulations  under  45  CFR 
Part  74,  Administration  of  Grants.  The 
State  plan  shall  identify  which 
categories  of  program-specific  costs  are 
allowable  and  claimed.  The  State  shall 
provide  assurances  and  adequate 
controls  under  its  cost  allocation  plan  to 
prevent  duplicate  charges  for  the  same 
activities  to  multiple  programs  and  to 
allocate  costs  applicable  to  children  not 
covered  under  title  IV-E  to  the 
appropriate  program. 

(1)  'The  following  are  examples  of 
allowable  administrative  costs 
necessary  for  the  administration  of  the 
foster  care  program: 

(i)  Determining  and  redetermining 
eligibility; 

(ii)  Referral  to  services; 

(iii)  Preparation  for  and  participation 
in  judicial  determinations; 

(iv)  Placement  of  the  child; 

(v)  Development  of  the  case  pK'in: 

(vi)  Case  reviews: 

(vii)  Fair  hearings,  appeals  and 
grievances: 

(viii)  Case  management  and 
supervision: 

(ix)  Recruitment  and  licensing  of 
foster  homes  and  institutions:  and 

(x)  Rate  setting. 

(2)  Allowable  administrative  costs  do 
not  include  the  costs  of  social  services 
provided  to  the  child,  family  or  foster 
family  which  provide  counseling  or 
treatment  to  ameliorate  or  remedy 
personal  problems,  behaviors  or  home 
conditions. 

(3)  Funds  expended  with  respect  to 
nonrecurring  costs  of  adoption 
proceedings  for  children  on  behalf  of 
whom  adoption  assistance  is  provided 
under  thi.'  State  plan  may  not  be 
reimliursed  as  administrative  costs 
under  I-VE. 

(d)  Other  Applicable  Regulations. 
"The  procedures  in  the  following 

sections  of  45  CFR  shall  apply: 

(1)  Section  201.5,  Grants  (except  that 
ACYF  shall  supply  appropriate  forms 
and  instructions): 

(2)  Section  201.6,  Withholding/ 
Reduction  of  FFP; 

(3)  Section  201.7,  Judicial  Review: 

(4)  Section  201,15.  Deferral: 

(5)  Section  201.66,  Repayment  of 
Federal  funds  in  installments.:  and 

(6)  Section  205.150.  Cost  Allocation. 

(e)  State  Allotment. 

The  State  allotment  for  foster  care 
under  this  Pait  for  Fiscal  Years  1981 
through  1984  shall  be  the  greater  amount 


as  determined  under  paragraph  (1)  or 
(2):  or,  at  the  option  of  the  State,  under 
paragraph  (3)  below.  This  determination 
is  made  without  regard  to.  the  allotment 
for  any  prior  fiscal  year  except  as 
specified  under  paragraph  (3)(iii)  below. 
The  State  need  not  select  the  same 
option  each  year.  The  allotment  is  a 
single  dollar  amount,  limiting  Federal 
funds  reimbursed  to  a  State  for  foster 
care  payments  and  related 
administrative  expenditures  (including 
training), 

(1)  The  first  method  provides  for  the 
calculation  of  the  base  amount  and 
adjustments  for  each  fiscal  year  as 
follows: 

(i)  For  Fiscal  Year  1980.  the  State's 
allotment  is  the  base  amount  increased 
by  21.2%. 

(ii)  For  each  of  the  Fiscal  Years  1981 
through  1984,  the  allotment  for  the  State 
shall  be  an  amount  equal  to  the  State's 
allotment  for  the  preceding  fiscal  year, 
increased  or  decreased  by  twice  the 
change  (but  not  more  than  10%)  in  the 
percentage  of  the  Consumer  Price  Index, 
prepared  by  the  U.S.  Department  of 
Labor,  and  used  to  determine  the  cost  of 
living  adjustments  for  Social  Security 
benefits  under  Section  215(i)  uf  the  Act, 
Cost  of  Living  Increases  in  Benefits.  For 
this  calculation,  second  quarter  data  of 
the  preceding  fiscal  year  shall  be 
compared  to  those  for  the  second 
preceding  fiscal  year.  The  arithmetic 
mean  for  the  three  months  of  the  second 
quarter  shall  be  used  to  establish  the 
Consumer  Price  Index  for  the  quarter. 

(iii)  The  base  amount  in  paragraph 
(l)(i)  is  calculated  using  the  following 
formula: 

Maintenance  payments  plus 
attributable  administrative  expenditures 
plus  attributable  training  expenditures. 

For  the  purposes  of  this  formula: 

(A)  Maintenance  payments  are 
determined  by: 

[1)  The  amount  of  Federal  funds  thai 
have  been  or  may  be  paid  on  behalf  of 
allowable  claims  for  foster  care 
maintenance  payments  for  FY  19rii 
submitted  to  DHHS  in  accordance  with 
Section  306  of  Pub.  L.  96-272  (94  Stat 
530):  and 

(2)  The  amount  of  Federal  funds  that 
would  have  been  paid  for  allowable 
claims  on  behalf  or  children  meeting  all 
requirements  of  Section  408  of  the  Act 
for  FY  1978  except  that  the  State,  on  a 
Statewide  basis,  did  not  make  such 
pa\ments  under  State  law.  regulation  or 
policy  solely  because  the  foster  care 
was  provided  by  relative(s)  of  a  child: 

(B)  Attributable  Administrative 
Expenditures  means  State  expenditures 
for  fiscal  year  1978  attributable  to  the 
performance  of  activities  required  under 


Section  408  of  the  Act  for  children  for 
whom  maintenance  payments  are 
included  under  paragraph  (A)(1)  and  (2) 
above,  regardless  of  whether  payment 
for  the  administrative  expenditures 
might  have  been  made  under  Section  40;i 
of  the  Act.  Expenditures  which  may  be 
included  are  limited  to  costs  of 
conducting  for  those  children:  eligibilit\ 
determination  and  redeternjinalion. 
quality  control,  fair  hearings,  agency 
activities,  judicial  determination, 
placemen!,  case  review,  case 
management,  case  supervision,  rate- 
setting,  recruitment  of  foster  care  homes 
and  institutions,  licensing  and  a 
proportionate  share  of  general  related 
agency  overhead.  The  amount  of  these 
expenditures  is  determined:  by  one  of 
the  following  three  methods: 

(7)  By  actual  administrative 
expenditures  attributable  to  the 
provision  of  foster  care  maintenance 
payments  for  Fiscal  Year  1978, 
multiplied  by  50%.  if  a  State  submits  a 
report  of  these  expenditures  which  is 
satisfactory  to  the  Secretary  and  which 
is  supported  by  documentation. 

[2)  By  an  amount  determined  by  the 
following  formula: 

[i]  The  State's  total  AFDC 
administrative  expenditures  for  fiscal 
year  1978  divided  by  State's  average 
monthly  number  of  AFDC  cases  in  fiscal 
year  1978; 

(//)  The  result  of  step  [i)  multiplied  by 
50%: 

(iii)  The  product  of  step  [if]  multiplied 
by  the  average  monthly  number  of 
AFDC-FC  cases  in  Fiscal  Year  1978:  or 

[3]  By  an  amount  determined  as 
follows: 

(/)  The  State's  administrative 
expenditures  (as  limited  in  paragraph 
(e](l)(iii)(B)  of  this  section)  attributable 
to  foster  care  maintenance  payments 
made  under  title  IV-E  or  IV-A  during  a 
period  of  three  or  more  calendar  months 
of  FY  1981  divided  by  the  number  of 
months  in  the  period: 

(.'';]  The  result  of  {!]  reduced  to  the 
comparable  FY  1978  amount  by  use  of 
the  Implicit  Price  Deflator  for  State  and 
Local  Government  Purchases  (issued  b\ 
the  U.S.  Department  of  Commerce): 

(/•;';■)  The  result  in  [ii]  multiplied  b\  the 
ratio  of  the  average  monthly  number  (jf 
AFDC-Foster  Care  cases  in  FY  1978 
compared  to  the  comparable  number  for 
the  period  used  in  (/): 

[iv]  The  product  in  (/;;)  multiplied  b\ 
12  (for  an  annual  amount):  and 

(r)  The  product  in  [iv]  multiplied  b\,  50 
percent  (the  FFP  rate  in  administrative 
expenditures). 

[vi]  The  data  in  paragraph  [i]  need  noi 
have  been  or  be  claimed  under  Section 
403  or  474  of  the  Act.  They  must  be 
reported  to  the  RPD  no  later  than  30 
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days  after  the  end  of  fiscal  year  1981 
and  must  be  in  accordance  with 
instructions  from  the  Commissioner. 

(C)  Attributable  Training 
Expenditures  are  determined  by. 

(7)  Actual  training  expenditures 


which  bears  the  same  ratio  to  $100 
million  as  the  under  age  18  population  of 
that  State  bears  to  the  under  18 
population  of  the  fifty  States  and  the 
District  of  Columbia. 
(3)  Eligible  States  may  select  that  their 


AFDC-Foster  Care  under  Section  408  of 
the  Act  shall  be  included  even  though 
they  did  not  receive  foster  care 
maintenance  payments. 

(v)  In  the  event  that  there  is  a  dispute 
between  a  State  and  the  Secretary  as  lo 
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has  met  the  requirements  in  Section 
1357.30(a)  of  this  title. 

(iii)  If  the  appropriation  for  the  two 
previous  fiscal  years  under  Section  420 
of  the  Act  equaled  $266,000,000,  the 
State  may  transfer  funds  under 


PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

§  1357.10    Scope  and  definitions. 

(a)  Scope.  These  regulations  apply  to 
State  programs  for  child  welfare 

3c   Qnrl  rolatfari  artminictra ti\  p 


t^ar'\.\r 


(b)  Child  welfare  services  will  be 
available  on  the  basis  of  need  for 
services  and  shall  not  be  denied  on  the 
basis  of  financial  need  or  legal 
residence. 

(c)  The  State  child  welfare  services 
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days  after  the  end  of  fiscal  year  1981 
and  must  be  in  accordance  with 
instructions  from  the  CommissiontT. 

(C)  Attributable  Training 
Expenditures  are  determined  by. 

(7)  Actual  training  expenditures 
attributable  to  the  provision  of  foster 
care  maintenance  payments  for  FY  197H 
multiplied  by  75%,  if  a  State  submits  a 
report  of  these  expenditures  which  is 
satisfactory  to  the  Secretary  and 
supported  by  documentation:  or 

[2]  An  amount  determined  by  the 
following  formula: 

(;]  The  State's  total  AFUC  training 
expenditures  for  FY  1978  divided  by  the 
State's  average  monthly  number  .'XFDC 
cases  in  FY  1978; 

(//■)  The  result  of  (/]  multiplied  by  75 ': 

(//7)  The  product  of  [ii]  multiplied  by 
the  average  monthly  number  of  AP'DC- 
FC  cases  in  FY  1978. 

(D)  Sources  of  Data  and 
Documentation. 

[J]  All  claims  in  this  section  must  he 
submitted  on  forms  provided  by  the 
Secretary  and  in  accordance  with  the 
constraints  of  Section  306  of  the  Pub  L  . 
96-272  (94  Stat.  530). 

[2]  All  reports  to  establish  the  claims 
which  would  have  been  allowable  under 
sub-paragraph  (iii)(A)  [2].  (iii)(B)  (7)  or 
(iii)(C)(7)  of  this  paragraph  must  be 
submitted  on  forms  provided  by  the 
Secretary  within  forty-five  (45)  days 
after  the  end  of  the  second  quiirler  of  FY 
1981. 

(E)  Disputed  Claims  or  Repcrls 
(7)  Only  the  following  claims  or 

reports  in  which  DHHS  and  a  State  have 
a  dispute  will  be  included  in  the  bijse 
amount: 

(/')  For  maintenance  payments,  the 
claims  submitted  to  DHHS  in 
accordance  with  Section  306  of  Pub.  L. 
9fj-272.  and  the  reports  submitted  to 
DHHS  on  expenditures  and  reported 
numbers  of  children  undf?r  par;<orHpli 
(iii)(A)(2)  of  this  section: 

(//)  For  attributable  admini.str<itive 
expenditures,  the  dollar  amount 
reported  to  DHHS  in  accordant  c  with 
paragraph  (iii)(B)(7): 

[Hi]  For  attributable  triiinniK 
expf-nditures,  the  dollar  amount 
reported  to  DHHS  in  accordance  with 
paragraph  (iii)(C)(7): 

[2]  Any  claims  or  reported  dai.i  in 
which  a  Slate  and  the  Secretary  hnve  a 
dispute  will  be  included  in  the  b.ise 
amount  until  the  beginning  of  the  fisc:al 
year  after  the  fiscal  year  in  which  (he 
dispute  is  finally  resolved  by  the 
Department.  Allotments  for  fiscal  ye. us 
after  resolution  of  the  dispute  will  be 
computed  using  the  revised  base 
amount. 

(2)  Under  the  second  meth(Hi.  Iht' 
allotment  for  the  State  equals  an  amount 


which  bears  the  same  ratio  to  SlOO 
million  as  the  under  age  18  population  of 
that  Stale  bears  to  the  under  18 
population  of  the  fifty  States  and  the 
District  of  Columbia. 

(3)  Eligible  States  may  select  that  their 
allotment  be  calculated  by  a  third 
method. 

(i)  A  State  may  not  exercise  this 
option  unless: 

[\]  The  percentage  of  the  average 
monthly  number  of  children  in  the  State 
under  18  who  received  AFDC  foster  care 
maintenance  payments  as  a  proportion 
of  all  children  under  18  in  the  State  in 
FY  1978  was  less  than  the  corresponding 
national  percentage  for  the  .50  States 
and  the  District  of  Columbia; 

(B)  Beginning  in  FY  1982,  the  State's 
average  monthly  number  of  children 
under  18  who  received  AFDC-foster  care 
maintenance  payments  compared  to  the 
St.ites  total  number  of  children  under  18 
has  not  exceeded  the  coriesponding 
national  percentage  of  the  50  States  and 
the  District  of  Columbia  for  Fiscal  Year 
1978. 

(ii)  Under  this  method,  the  allotment  is 
calculated  as  follows: 

(A)  The  base  amount  is  determined  by 
applying  the  provisions  of  paragraph 
(e)(l)(ii)  of  this  section. 

(B)  If  for  any  of  the  fiscal  years  1981- 
1984.  the  percentage  of  children 
receiving  foster  care  maintenance 
payments  in  the  Stale  under  titles  IV-A 
or  IV-E  of  the  Act  exceeds  the  average 
monthly  number  of  such  children  for 
fiscal  year  1978.  the  base  amount  for 
that  fiscal  year  shall  be  further 
increased  by  the  percentage  increase  in 
the  S,. lie's  foster  care  maintenanct; 
payment  caseload  over  its  y\FDC-FC 
case  load  for  fiscal  year  1978.  This 
penentagt!  increase  may  not  exceed:  for 
fiscal  year  1981 — 33.1  percent:  fiscal 
year  1982 — 46.4  percent;  fisc;al  year 
19B3 — 61.1  percent;  and  fiscal  year 
1984—77.2  percent. 

(C)  Adjustments  to  the  base  ariKninl 
for  each  fiscal  year  are  made  in 
ar:corci<ince  with  paragraphs  (e)(1)  (i) 
and  (ii)  of  this  section. 

(ill)  If  the  State  no  longer  mi;ets  the 
coiulitions  h)r  excercising  the  Stale 
option  provided  in  subparagraph  (e)(3)(i) 
of  this  section,  but  selected  this  option 
for  the  d(!terminalion  of  its  allotment  for 
\\w  preceding  fiscal  year,  the  allotment 
for  the  preceding  fiscal  year  shall  be 
used  for  the  purpose  of  determining 
allotments  for  subsequent  fiscal  years 
throujih  fiscal  year  1984. 

(iv)  For  the  purpose  of  est.iblishing  the 
average.'  monthly  number  of  children 
receiving  AP'DC  foster  care  maintenance 
payments  und(!r  this  section,  children 
wlui.  except  for  their  placement  with 
related  persons,  would  have  received 


AFDC-Foster  Care  under  Section  408  of 
the  Act  shall  be  included  even  though 
they  did  not  receive  foster  care 
maintenance  payments. 

(v)  In  the  event  that  there  is  a  dispute 
between  a  State  and  the  Secretary  as  to 
the  number  of  such  children  (with 
respect  to  whom  foster  care 
maintenance  payments  were  not  made) 
for  any  fiscal  year,  then  until  the 
beginning  of  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
dispute  is  finally  resolved  by  DHHS. 
determinations  under  the  foregoing 
subparagraphs  shall  be  made  on  the 
basis  of  the  number  of  such  children 
claimed  by  the  State. 

(vi)  Interim  allotments  for  each  fiscal 
year  shall  be  issued  by  the  Secretary,  or 
his/her  designee,  for  Slates  eligible 
under  the  option  described  in  paragraph 
(e)(3)(i)  of  this  section  not  later  than  six 
months  after  the  beginning  of  the  fiscal 
year.  The  interim  allotments  shall  be 
liased  on  the  most  recent  satisfactory 
data  then  available.  The  final  allotment 
shall  be  issued  not  later  than  nine 
months  after  the  end  of  thai  fiscal  y(;ar 
and  shall  be  based  on  the  most  recent 
satisfactory  data  then  available. 

(4)  The  limitation  on  available  funds 
imposed  by  the  allotment  will  be 
effective  only  if: 

(A)  The  appropriation  under  Section 
420  of  the  Act  for  that  fiscal  year  equals 
or  exceeds  the  following  amounts:  for 
fiscal  year  1981— $163,550,000;  1982— 
$220,000,000  and  for  fiscal  years  1983 
and  1984 — $266,000,000;  and 

(B)  With  respect  to  each  of  the  fisf;al 
years  1982-1984,  the  appropriation  for 
title  IV-B  under  Section  420  of  the  Act 
has  been  made  before  the  beginning  of 
the  fiscal  year  to  which  Iht;  limitation 
applies. 

(5)  The  State  shall  select  the  method 
for  determining  its  allotment  no  later 
than  forty-five  (45)  days  after  the  end  of 
the  second  quarter  of  the  applicable 
(Federal)  fiscal  year. 

(6)  Transfer  of  Funds  from  Title  fV-E 
to  'Title  IV-B. 

(i)  Funds  available  to  the  Stale  within 
Ihe  foster  care  allotment  for  title  IV-E 
which  the  State  does  not  claim  as 
reimbursement  under  tille  IV-E  may  be 
transferred  to  title  IV-B  and  claimed  by 
the  Stale  as  reimbursement  under  that 
program  only  if  the  State  has  selected  an 
allotment  described  under  paragraphs 
(e)(1)  or  (e)(2)  of  this  section. 

(ii)  If  the  amount  transferred  to  title 
IV-B,  when  added  to  the  IV-B  allotment, 
exceeds  the  amount  which  would  be 
allotted  to  the  State  under  title  IV-B  if 
the  appropriation  for  title  IV-i)  equaled 
$141  million,  the  State  may  tra;isfer 
funds  under  subparagraph  (i)  only  if  il 


has  met  the  requirements  in  Section 
1357.30(a)  of  this  title. 

(iii)  If  the  appropriation  for  the  two 
previous  fiscal  years  under  Section  420 
of  the  Act  equaled  $266,000,000,  the 
State  may  transfer  funds  under 
subparagraph  (i)  only  if  it  has  met  the 
requirements  of  Section  1357.30(b)  of 
this  title. 

(iv)  If  the  total  reimbursement  for 
expenditures  under  IV-B  (including 
transferred  funds)  equalled  the  State's 
share  of  $266,000,000  for  each  of  two 
fiscal  years  in  which  the  limitation 
under  this  section  did  not  apply,  the 
State  may  not  transfer  funds  under 
subparagraph  (i)  in  any  succeeding  year 
unless  the  State  has  met  the 
requirements  of  Section  1357.30(b]  of 
this  title. 

(7)  Amount  that  may  be  Transferred 
from  Title  IV-E  to  Title  IV-B. 

(i)  The  amount  of  funds  that  a  Stale 
may  transfer  from  title  IV-E  to  title  IV-B 
is: 

(A)  For  any  year  in  which  the 
limitation  specified  under  this  section  is 
in  effect,  the  amount  by  which  the 
State's  title  IV-E  foster  care  allotment 
exceeds  the  FF'P  in  State  expenditures 
for  foster  care  maintenance  payments 
and  administrative  expenditures, 
including  training  expenditures;  and 

(B)  For  any  year  in  which  the 
limitation  specified  in  this  section  is  not 
in  effect,  the  amount  determined  under 
paragraph  (A),  above,  is  further  limited 
to  the  amount  which  when  added  to  the 
amount  the  State  receives  under  Section 
420  of  the  Act  (including  all  re- 
allotments)  does  not  exceed  the  amount 
of  the  State's  allotment  under  Section 
420  of  the  Act  if  the  amount  described 
under  Section  474(b)(2)(A)  of  the  Act 
had  been  appropriated. 

(ii)  Transferred  funds  must  be  used  to 
reimburse  expenditures  under  title  IV-B 
for  the  same  fiscal  year  for  which  they 
were  orginally  available. 

(A)  The  State  must  apply  for  approval 
of  transfer  of  these  funds  to  the  Regional 
ACYF  office  no  later  than  the  end  of  the 
third  quarter  of  the  fiscal  year  in  which 
they  will  be  obligated. 

(B)  The  procedures  for  application  for 
funds  and  plans  under  title  IV-B. 
including  joint  planning,  shall  apply  lo 
these  funds,  except  as  modified  by  the 
Commissioner. 

(iii)  A  State  shall  operate  its  foster 
care  program  under  its  Stale  plan 
continuously  throughout  the  time  the 
plan  is  in  effect,  regardless  of  whether 
or  not  it  has  transferred  funds  under 
paragraph  (e)(7)  of  this  section. 


PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

§  1357.10    Scope  and  definitions. 

(a)  Scope.  These  regulations  apply  to 
State  programs  for  child  welfare 
services  and  related  administrative 
expenditures  under  title  IV-B. 

(b)  Definition  of  Terms.  (1)  Child 
Welfare  Services  means  public  social 
services  intended  to  accomplish  ihe  . 
following  purposes — 

(i)  Protect  and  promote  the  welfare  of 
all  children,  including  handicapped, 
homeless,  dependent  or  neglected 
children; 

(ii)  Prevent,  remedy,  or  assist  in  the 
solution  of  problems  which  may  result  in 
the  neglect,  abuse,  exploitation  or 
delinquency  of  children; 

(iii)  Prevent  the  unnecessary 
separation  of  children  from  their 
families  by  identifying  family  problems, 
assisting  families  in  resolving  their 
problems  and  preventing  the  removal  of 
a  child  from  his/her  family  whenever 
possible; 

(iv)  Restore  to  their  families  children 
who  have  been  removed,  by  providing 
services  to  the  child  and  family; 

(v)  Place  children  in  suitable  adoptive 
homes  in  cases  where  restoration  to  the 
birth  family  is  not  possible  or 
appropriate;  and 

(vi)  Assure  adequate  care  of  children 
away  from  their  homes,  for  temporary 
periods  or  for  extended  periods,  where 
the  child  cannot  be  returned  home  or 
cannot  be  placed  for  adoption. 

(2)  Child  Welfare  Services  Plan 
(CWSPj  means  the  document  developed 
through  joint  planning  which  describes 
the  State  agency's  total  child  welfare 
program,  including  services,  program 
deficiencies,  plans  for  program 
improvement,  and  allocation  of 
resources  by  type  of  ser\  ice. 

['i)  joint  Planning  means  State  and 
I'ederal  review  and  analysis  of  the 
State's  child  welfare  services,  including 
analysis  of  the  service  needs  of  children 
and  their  families,  selection  of  unmet 
services  needs  that  will  be  addressed  in 
a  plan  for  program  improvement,  and 
development  of  measurable  goals  and 
objectives  that  will  assure  the  State's 
ability  to  meet  these  needs. 

§  1357.20    State  Child  Welfare  Services 
Plan  requirements  under  Title  IV-B. 

(a)  To  be  eligible  for  Federal  financial 
participation  payment  under  title  IV-B. 
a  State  must  have  a  child  welfare 
ser\  ices  plan,  jointly  planned  and 
developed  by  the  Secretary  or  his/her 
designee,  and  the  Slate  agency 
designated  under  paragiaph  (c)(1)  of  Ihis 
section. 


(b)  Child  welfare  services  will  be 
available  on  the  basis  of  need  for 
services  and  shall  not  be  denied  on  Ihe 
basis  of  financial  need  or  legal 
residence. 

(c)  The  State  child  welfare  serxices 
plan  shall — 

(1)  Provide  for  designation  by  the 
Chief  Executive  Officer  of  the  State,  or 
as  otherwise  provided  by  State  law.  of  a 
State  agency  that  will  administer  or 
supervise  the  administration  of  the 
Slate's  child  welfare  services  program: 

(i)  The  State  agency  designated  to 
adininister.  or  supervise  the 
administration  of,  the  child  welfare 
services  program  shall  be  the  same 
agency  that  administers,  or  supervises 
the  administration  of,  the  social  services 
program  for  individuals  and  families 
under  title  XX  of  the  Act. 

(ii)  When  the  staff  of  the  State  or  local 
agency  responsible  for  administering,  or 
supervising  the  administration  of.  the 
child  welfare  services  plan  is  also 
responsible  for  furnishing  child  welfare 
services  under  title  IV-B  at  the  Slate  or 
local  level,  a  single  organizational  unit 
within  the  agency  shall  be  responsible 
for  providing,  or  supervising  the 
provision  of.  child  welfare  services. 

This  unit  shall  be  under  the  direction 
of  a  chief  other  than  the  head  of  the 
agency  and  shall — 

(A)  Furnish  directly,  or  otherwise 
ensure  delivery  of,  child  welfare 
services  under  title  IV-B;  and. 

(B)  On  the  State  level,  develop  policy 
and  maintain  policy  control  for  all  parts 
of  the  child  welfare  services  program 
funded  under  title  IV-B;  and 

(C)  Directly  supervise  local  agency 
program  implementation  or  otherwise 
ensure  proper  program  implementation. 

(iii)  If,  on  December  1, 1974,  separate 
agencies  at  the  State  and/or  local  levels 
administered  the  title  IV-A  and  IV-B 
social  services  programs,  the 
requirem.ents  in  paragraphs  (i)  and  (ii)  of 
this  section  do  not  apply  but  only  so 
long  as  such  agency  is  not  the  agency 
administering  the  States  program  under 
title  XX:  and 

(iv)  In  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands,  the  plan  for  the  child 
welfare  services  program  under  tille  IV- 
B  and  the  plan  for  services  under  title 
IV-A  shall  be  administered  or 
supervised  by  the  same  agency.  To  the 
extent  that  child  welfare  services  are 
furnished  by  staff  of  the  State  or  local 
agency  administering  the  Child  Welfare 
Services  Plan,  the  single  organizational 
unit  shall  be  responsible  for  providing  oi 
supervising  the  delivery  of  services 
under  both  title  IV-A  and  IV-B. 
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(2)  Provide  that  the  State  agency  shall 
ensure  coordination  of  services  in 
accordance  with  Section  1356.30(d)  of 
Ihis  title. 

(3)  Contain  a  description  of  all  child 


tille  IV-B.  except  with  respect  to 
eligibility  for  services; 

(7)  Provide  for  appropriate  use  of  the 
services,  facilities,  and  experience  of 
voluntary  agencies  including: 


participation  under  title  IV-B  of  the  Act 
and  these  regulations. 

(12)  Safeguarding  Information.  The 
provisions  of  Section  1356.30(f)  of  this 
title  shall  be  applicable  to  programs  and 
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or  legal  guardianship  as  described  in 
paragraph  (a)(5)  of  this  section. 

(3)  Inventory.  The  inventory  shall  be  a 
listing  of  all  children  who  have  been  in 
foster  care  for  six  months  or  more,  by 
case  number,  date  of  birth,  date  of  initial 


determine  the  locations  of  all  children 
who  have  been  in  foster  care  during  the 
preceding  twelve  months;  to  help  ensure 
progress  in  moving  children  into 
permanent  status  wherever  possible, 
through  return  home  or  throuuh 


(13)  Dates  when  reviews  and 
dispositional  hearings  are  due  and  held; 
dispositions; 

(7'^)  Date  of  revocation  of  voluntary 
placement; 

(75)  Date  and  reason  for  case  closure: 
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[2]  Provide  that  the  State  agency  shall 
ensure  coordination  of  services  in 
accordance  with  Section  1356.30(d)  of 
this  title. 

(3)  Contain  a  description  of  all  child 
welfare  services  as  defined  hi  Section 
1357.10(b)  of  this  title,  provided  to 
children  and  their  families  in  the  State. 
and  specify,  by  political  subdivisions, 
the  geographic  areas  where  these 
services  will  be  available; 

(4)  Contain  a  description  of  the  steps 
the  State  will  fake  to  make  progress  in— 

(i)  Extending  the  services  described  in 
paragraph  (3)  to  cover  additional 
politicaf  subdivisions,  including  the 
basis  on  which  the  political  subdivisions 
were  chosen;  and 

(ii)  Reaching  additional  children  in 
need  of  services,  including  the  basis  for 
determining  the  children  to  be  reached 
and  their  services  needs. 

(5)  Contain  a  description  of  the  State 
agency  child  welfare  staff  development 
and  training  plan.  This  description  shall 
include  a  summary  of — 

(i)  How  the  agency's  training  activities 
will  serve  the  goals  and  objectives  for 
improving  child  welfare  services: 

(ii)  The  training  needs  assessment 
process  used  to  collect  the  data  for  the 
development  of  the  training  plan.  The 
needs  assessment  shall  cover  the 
activities  which  must  be  performed  by 
supervisors,  social  workers, 
paraprofessionals  and  volunteers:  the 
knowledge  and  skills  required  to 
perform  these  activities;  an  assessment 
of  the  actual  levels  of  competence  of 
these  staff  currently  providing  child 
welfare  services;  and  the  training  needs 
of  the  staff  as  determined  through  this 
process; 

(iii)  Arrangements  for  (raining  and  use 
of  paid  paraprofessional  staff,  with 
particular  emphasis  on  fuil-lime  or  part- 
time  employment  of  persons  of  low 
income  as  community  aides,  and  for  use 
of  non-paid  or  partially  paid  volunteers 
in  providing  services  and  in  assisting 
any  advisory  committees  established  by 
the  State  agency; 

(iv)  Plans  for  staff  recruitment  and 
selection  which  will  increase  the 
number  of  professionally  trained 
personnel  so  as  to  ensure  that  the  tasks 
and  responsibilities  of  child  welfare 
workers  required  in  the  Act  are  handled 
with  maximum  competence;  and 

(v)  The  agency's  plan  for  monitoring 
and  evaluating  the  overall  staff 
development  and  training  progr;in5  and 
for  ensuring  that  the  training  needs  are 
met  in  all  political  subdivisions. 

(6)  Provide  that  the  standards  and 
requirements  imposed  with  respec:t  to 
child  day  care  under  title  XX  of  the  Act 
shall  apply  to  day  care  services  undtrr 


title  IV-B.  except  with  respect  lo 
eligibility  for  services; 

(7)  Provide  for  appropriate  use  of  the 
services,  facilities,  and  experience  of 
voluntary  agencies  including: 

(i)  Coordination  of  State  and  local 
arrangements  for  development  and 
delivery  of  services  to  children  and  their 
families;  and 

(ii)  Emphasis  on  the  use  of  community 
agencies  and  organizations  which  have 
established  identification  and 
experience  with  serving  the  unique 
needs  of  major  local  racial  and  ethnic 
populations. 

(8)  Provide  for  establishment  of 
Advisory  Committees  on  child  welfare 
services  at  the  State  and  local  levels. 

(i)  The  Committee(s)  shall  advise  the 
agency's  principal  policy-setting  and 
administrative  officials  on  policy 
development,  policy  setting  based  on 
community  needs  and  methods  of 
program  administration  that  facilitate 
client  use  of  agency  services. 

(ii)  The  Committee(s)  shall  include 
representatives  of  other  State  and  local 
agencies  concerned  with  child  welfare 
services;  relevant  professional,  civic, 
and  advocacy  organizations;  foster  and 
adoptive  parent  organizations;  private 
citizens  interested  in  service  programs: 
and  clients  or  their  representatives. 
Clients  or  their  representatives  shall 
constitute  at  least  one-third  of  the 
membership,  and  shall  to  be  selected  in 
a  manner  that  ensures  opportunity  for 
client  participation  in  the  selection 
process;  and 

(iii)  Staff  assistiince  from  within  the 
agency  and  other  technical  assistance 
shall  lie  provided  as  necessary  to  enable 
the  Committee(s)  to  function  effectively. 
Funding  assistance  shall  also  be 
provided  where  necessary  to  allow 
clifmt  participation  in  the  work  of  the 
Committee(s). 

(9)  Provide  for  independently 
conducted  audits  of  the  programs  and 
activities,  funded  in  whole  or  in  part 
under  title  IV-B  of  the  Act.  as  described 
in  Section  1356.30(j)  of  this  title. 

(10)  Reports  and  Evaluations.  Each 
State  shall  submit  such  reports 
containing  such  information  and 
participate  in  such  evaluations  as  the 
Secretary  may  require.  The  reports  shall 
be  in  a  form  specified  by  the  Secretary 
or  his  or  her  designee.  The  State  agency 
shall  comply  with  any  provisions 
established  by  the  Secretary^eeded  to 
assure  the  correctness  and  verification 
uf  these  reports. 

(11)  Fair  Hearings,  Appt'ola  and 
Grievances.  The  provisions  of  Section 
1356.30(g)  of  this  title  shall  be  applicable 
to  programs  and  activities  assisted  in 
whole  or  in  part  by  Federal  financial 


participation  under  title  IV-B  of  the  Act 
and  these  regulations. 

(12)  Safeguarding  Information.  The 
provisions  of  Section  1356.30(f)  of  this 
title  shall  be  applicable  to  programs  and 
activities  assisted  in  whole  or  in  part  by 
Federal  financial  participation  under 
title  IV-B  of  the  Act  and  these 
regulations. 

(13)  Personnel  Standards.  The  State 
agency  shall  use  methods  relating  to  the 
establishment  and  maintenance  of 
personnel  system  on  a  merit  basis  in 
accordance  with  Federal  standards  and 
procedures  as  the  Secretary  may 
require. 

(14)  Genera/  Requirements.  The 
following  DHHS  regulations  are 
applicable  to  programs  funded  under 
title  IV-B— 

45  CFR  Part  16— DHHS  Grant  Appeals 

Process. 
45  CFR  Part  74 — Administration  of 

Grants. 
45  CFR  Part  80— Civil  Rights. 
45  CFR  Part  81— Practice  and 

Procedures  for  Hearings  Under  Part 

80. 
45  CFR  Part  84 — Non-discrimination  on 

the  Basis  of  Handicap. 
45  CFR  Part  91 — Non-discrimination  on 

the  Basis  of  Age  in  DHHS  Programs 

and  Activities  Receiving  Federal 

Financial  Assistance  (when  issued). 
45  CFR  1396.53— Restriction  on  State's 

share  in  Claiming  FTP. 

§  1357.30    Requirements  (or  State 
eligibility  for  additional  payments. 

(a)  For  any  fiscal  year  after  FY  1979  in 
which  a  sum  in  excess  of  $141,000,000  is 
appropriated  under  Section  420  of  the 
Act,  a  State  shall  not  be  eligible  for 
payment  of  an  amount  greater  than  the 
amount  for  which  it  would  be  eligible  if 
the  appropriation  were  equal  to 
$141,000,000  unless  the  following 
conditions  have  been  met — 

(1)  The  State  has  conducted  an 
inventory  of  all  children  who  have  been 
in  foster  care  under  the  responsibility  of 
the  State  for  a  period  of  six  months  or 
more  preceding  the  inventory  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(2)  The  State  has  implemented  and  is 
operating — 

(i)  A  Statewide  information  system  as 
described  in  paragraph  (a)(4)  of  this 
section; 

(ii)  A  case  review  system  as  described 
in  Section  1356,40(d)  of  this  title  for  all 
children  receiving  foster  cart'  under  the 
supervision  of  the  State;  and 

(iii)  A  program  of  services  designed  to 
reunify  children  with  their  parents  or 
families  or  to  provide  alternative 
permanent  placements  through  .idoption 
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or  legal  guardianship  as  described  in 
paragraph  (a)(5)  of  this  section. 

(3)  Inventory.  The  inventory  shall  be  a 
listing  of  all  children  who  have  been  in 
foster  care  for  six  months  or  more,  by 
case  number,  date  of  birth,  date  of  initial 
and  current  placement,  and  date  of  last 
administrative  or  judicial  review,  and 
for  each  child  listed  in  the  inventory  the 
Slate  agency  shall  determine — 

(i)  The  appropriateness  of  and 
necessity  for  the  current  foster  care 
placement; 

(ii)  Whether  the  child  can  or  should  be 
returned  to  his  parents  or  freed  for 
adoption;  and 

(iii)  The  services  necessary  to 
facilitate  either  return  to  the  parents, 
placement  for  adoption  or  leg;jl 
guardianship  for  the  child. 

(iv)  In  making  the  determinations 
required  in  this  paragraph  the  Stale 
agency  may  use  information  from  a  case 
review  conducted  within  the  preceeding 
six  months,  or  the  determinations  may 
be  made  at  the  time  of  the  child's  next 
scheduled  case  review  or  earlier,  at  the 
option  of  the  State.  If  the  determinations 
are  made  independt^ntly  from  the  case 
review,  the  State  agency  shall  apply  the 
consideration  as  referred  to  in 
subparagraphs  (C)  and  (F)  of  Section 
1356.40(d)(2)(iii)  of  this  title.  (Case 
Review  System),  to  determine— 

(A)  The  appropriateness  and 
necessity  of  the  current  foster  care 
placement; 

(B)  Whether  to  focus  on  reunification 
or  adoption;  and 

(C)  The  service  necessary  to  attain  the 
placement  goals. 

(v)  The  State  shall  submit  lo  the 
Secretary  (in  a  form  and  manner  to  be 
prescribed)  a  report  of  the  data  gathered 
and  the  manner  in  which  the  inventory 
was  conducted.  The  report  shall  be 
submitted  no  later  than  seven  (7| 
months  after  the  start  of  the  invimtory 
and  shall  include — 

(A)  The  total  number  of  children  in 
foster  care  at  the  time  of  the  inventory, 
by  age,  legal  status,  race,  and  sex; 

(B)  The  number  of  children  in  foster 
care  six  months  or  more  at  the  time  of 
the  inventory,  by  case  plan  goal,  by  age. 
race,  and  sex.  Case  plan  goals  to  be 
used  in  the  report  shall  be  return  to  own 
home,  place  for  adoption,  place  with 
legal  guardians,  independent  living, 
other  permanent  placement,  long  term 
foster  care,  and  other  (specify): 

(C)  The  number  of  children  who  are 
free  for  adoption  and  the  .tpproximate 
number'eligible  for  adoption  assistance 
under  title  IV-E. 

(4)  Information  Syster)!.  Ihe  Stale 
agency  shall  establish  a  [lernidnent 
Statewide  information  systi^m.  The 
s\stem  shall  make  it  possible:  to 


determine  the  locations  of  all  children 
who  have  been  in  foster  care  during  the 
preceding  twelve  months;  to  help  ensure 
progress  in  moving  children  into 
permanent  status  wherever  possible, 
through  return  home  or  through 
adoption;  to  document  preplacement 
preventive  services;  to  support  proper 
case  management;  to  provides  a  source 
of  current  data  for  the  reporting, 
monitoring,  evaluation  and  inventory 
requirements  of  the  Act;  and  to  provide 
the  State  and  Federal  government  with 
information  for  planning,  policy 
development,  technical  assistance  and 
budgeting. 

(i)  The  statewide  information  system 
shall  be  capable  of  providing  data  from 
which  the  legal  status,  age.  sex, 
ethnicity/race,  family  structure,  location 
and  goals  for  placement  of  every  child 
currently  receiving  foster  care  services 
or  who  has  been  in  foster  care  within 
the  preceding  twelve  months,  may 
readily  be  determined. 

(ii)  The  information  system  shall,  at  a 
minimum,  meet  the  following  criteria — 

(A)  Provide  individual  and  aggregate 
data  on  all  children  receiving  services 
for  each  political  subdivision  of  the 
state; 

(B)  Provide  for  the  use  of  uniform 
definitions  as  the  Secretary  may  require: 

(C)  Provide  for  aggregation  of  data  for 
the  State  consistent  with  dates,  format 
and  procedures  as  the  Secretary  may 
require;  and 

(D)  With  respect  to  each  child, 
provide  that  the  following  information  is 
readily  accessible  to  the  State  agency: 

[1]  A  unique  identifer 

[2]  Child  and  family  information 
(identification  of  child  and  family:  name, 
ID  number,  address,  age,  ethnicity/race, 
family  structure  and  special  needs; 

(y)  Date  case  opened  (new  or 
reopened); 
■  [4]  Legal  custody  status: 

(5)  Eligibilitv  status  (IV-A,  IV-B,  IV-E. 
SSI); 

[6]  Living  arrangement; 

(7)  Placement  history  for  voluntary 
and  involuntary  placement  beginning 
with  the  date  of  the  current  continuous 
placement  (as  appropriate),  including 
reasons  for  removal  from  home;  type  of 
adoptive  home  (relatives,  foster  parents, 
other);  adoption  subsidy  status;  date 
freed  for  adoption  and  awaiting 
placement: 

[8]  Case  plan  goals; 

[9]  Time  tables; 

[10]  Frequency  of  parental  contact 
with  the  child  and  agency  over  the 
previous  six  months; 

(7  7)  Services  provided; 

[J2]  Source  of  services  provided 
(public/private  agenc:y,  direct  or 
purt. based); 


{13)  Dates  when  reviews  and 
dispositional  hearings  are  due  and  held; 
dispositions; 

[74]  Date  of  revocation  of  voluntary 
placement; 

(75)  Date  and  reason  for  case  tJosure; 
and 

[76]  Identifier  for  local  agency, 
caseworker  and  supervisor; 

(E)  Assure  compliance  with  Part  95, 
Subpart  F  of  this  title  (HHS  approval  of 
systems  procurements  in  excess  of 
SlOO.OOO  for  which  Federal  financial 
participation  is  requested);  and 

(F)  Assure  protection  of  government 
rights  to  systems  developed  with 
Federal  financial  participation,  as 
described  in  45  CFR  74.145, 
Nonrevocable,  royalty-free  license. 

(iii)  The  requirements  under 
paragraph  (a)(4)(ii)  of  this  section  shall 
be  applicable  to  all  children  in  foster 
care  on  October  1. 1980,  or  the  date 
upon  which  the  State  desires  to  be  found 
eligible  for  funds, 

(iv)  The  case-specific  information 
described  in  paragraph  (a)(4)(ii)(D)  of 
this  section  shall  be  maintained  in  a 
manner  which  will  facilitate  State 
annual  reporting  on  Part  IV-E  eligible 
children  in  placement  under  voluntary 
agreement  beginning  in  FY  81.  This 
report  shall  be  submitted  to  the  ACYF 
on  the  last  day  of  November  each  year. 

(v)  States  shall  report  and  cooperate 
with  studies  as  prescribed  by  the 
Secretary,  on  children  served  in  foster 
care  or  while  remaining  at  home  and  on 
services  provided  to  their  parent(s). 
Forms  and  instructions  will  be  furnished 
to  the  States. 

(vi)  To  meet  F'ederal  reporting 
requirements.  States  shall  provide 
information  as  the  Secretary  specifies 

(5)  Services  Designed  To  Reunify 
Families  or  Achieve  Other  Perwanenl 
Placements. 

(i)  The  program  of  services  designed 
lo  help  children  return  to  their  homes. 
shall  include — 

(A)  Day  care  services,  homemaker  or 
caretaker  services,  and  family  or 
individual  counseling  for  parent(s)  and 
child  available  to  all  children  and 
families  in  need; 

(B)  Other  services  which  the  State 
agency  identifies  as  necessary  and 
appropriate  to  facilitate  reunification  of 
children  and  families  such  as  respite 
care,  parent  education;  self-help  groups: 
provision  of,  or  arrangements  for. 
mental  health,  alcohol  and  drug  abuse 
counseling,  and  vocational  counseling  or 
rehabilitation. 

(C)  Written  guidelines  which  stress 
the  value  of  worker  involvement  with 
the  family  of  the  child  early  in  the 
placement  and  the  importance  of 
maintaining  and  strengthening  parent- 
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child  rehitionships  through  frequent  and 
regular  visits.  The  guidelines  shall 
contain  principles,  policies  and 
procedures  which  workers  must 
follow — 

(;)  In  determining  the  appropriate 
reunification  services  for  each  family's 
situation; 

[2]  In  providing  (for  at  least  three 
months)  supportive  services  following 
reunification;  and 

[3]  In  determining  that  a  child  cannot 
be  returned  home. 

(ii)  The  program  of  services  designed 
to  facilitate  adoption  or  legal 
guardianship  shall  include — 

(A)  Legal  services  to  free  children  for 
permanent  placement,  including 
voluntary  relinquishment,  termination  of 
parental  rights,  or  activities  required  by 
the  State  to  establish  legal  guardianship; 
and 

(B)  Adoptive  services,  including 
recruitment  and  preparation  of  adoptive 
families,  registration  with  adoption 
exchanges;  identification  of  current 
foster  families  as  appropriate  adoptive 
parents  for  children  in  their  care, 
counseling,  and  follow-up  services  to 
support  the  placement. 

(C)  Other  activities  identified  by  the 
agency  as  necessary  and  appropriate  for 
permanent  placement,  such  as  training 
families  to  care  for  special  needs 
children;  training  workers  to  meet  legal 
requirements  for  court  actions;  post- 
adoption  services,  including  parent 
support  groups  and  other  self-help 
groups;  and 

(D)  Written  guidelines  which  contain 
principles,  policies  and  procedures 
which  workers  shall  follow — 

(7)  In  determining  the  most 
appropriate  plan  for  the  child  who 
cannot  return  to  his  or  her  family,  giving 
first  consideration  to  adoption,  followed 
by  alternatives  such  as  legal 
guardianship,  or  long-term  foster  care  in 
exceptional  circumstances;  and 

[2]  In  determining  the  appropriate 
procedures  for  placement,  including 
preparation  for  placement,  follow-up. 
and  support  services  as  needed  for 
parent(s),  legal  guardian(s).  foster 
parent(s),  and  children. 

(iii)  For  each  child  under  the  care  of 
the  State,  the  case  plan  as  required  in 
Section  1356.40(d)  of  this  title.  Case 
Review  System,  shall  include — 

(1)  Goals  for  reunification  with 
families,  or  a  discussion  of  factors 
considered  in  a  determination  that  the 
child  cannot  be  returned  home  and  goals 
for  alternative  permanent  placement; 

and 

(2)  Documentation  of  the  caseworkers 
actions  in  application  of  the  principles, 
policies,  and  procedures  set  forth  in  the 
State's  guidelines  as  required  in  svib- 


paragraph  {a)(5)(i)(C)  or  (a)(5)(ii)(D)  of 
this  section,  as  appropriate. 

(iv)  A  description  of  the  program  of 
services  to  reunify  families  or  to  achieve 
other  permanent  placement  shall  be 
submitted  to  the  RFD  for  review  and 
approval. 

(6)  Determinations  as  to  whether  a 
State  agency  has  met  the  requirements 
of  paragraph  (a)  of  this  section  shall  be 
based  upon  the  reports  submitted  and 
on-site  surveys  of  implementation  and 
shall  be  made  prior  to  award  of 
additional  payments. 

(b)  If,  for  any  two  consecutive  fiscal 
years  after  Fiscal  Year  1979,  there  is 
appropriated  under  Section  420  of  the 
Act  a  sum  equal  to  or  greater  than 
$266,000,000,  a  State's  allotment  amount 
for  any  fiscal  year  after  those  two 
consecutive  fiscal  years  shall  be 
reduced  to  an  amount  equal  to  its 
allotment  amount  for  Fiscal  Year  1979 
unless  the  following  conditions  have 
been  met — 

(1)  The  Slate  agency  has  completed  an 
inventory  of  children  in  foster  care  and 
determination  of  the  appropriateness  of 
placement  and  the  report  of  the  type 
specified  in  paragraph  (a)(3)  of  this 
section; 

(2)  The  State  agency  has  implemented 
and  is  operating — 

(i)  A  Statewide  information  system  as 
described  in  paragraph  (a)(4)  of  this 
section; 

(ii)  A  case  review  system  as  described 
in  Section  1356.40(d)  of  this  tide  for  all 
children  receiving  foster  care  under  the 
supervision  of  the  State;  and 

(iii)  A  program  of  services  designed  to 
reunify  children  with  their  parent(s)  or 
families  or  to  provide  alternative 
permanent  placement  through  adoption 
or  legal  guardianship  as  described  in 
paragraph  (a)(5)  of  this  section. 

(3)  The  State  agency  has  implemented 
and  is  operating  a  program  of  pre- 
placement  preventive  services,  policies 
and  procedures  designed  to  help 
children  remain  with  their  families.  The 
State  agency's  program  of  pre-placement 
preventive  services  shall  be  available  to 
all  children  and  families  in  need  and 
shall  include — 

(i)  Twenty-four  hour  emergency 
caretaker,  and  homemaker  seivices.  day 
care,  crisis  counseling,  individual  and 
family  counseling,  emergency  shelters, 
procedures  and  arrangements  for  access 
to  available  emergency  financial 
assistance;  and  arrangements  for  the 
provision  of  temporary  child  care  to 
provide  respite  to  the  family  for  a  brief 
period,  as  part  of  a  plan  for  preventing 
children's  removal  from  home; 

(ii)  Other  services  which  the  agency 
identifies  as  necessary  and  appropriate 
such  as  home-based  family  .services; 


self-help  groups;  provision  of.  or 
arrangements  for,  mental  health,  drug 
and  alcohol  abuse  counseling,  and 
vocational  counseling  or  vocational 
rehabilitation; 

(iii)  Written  guidelines  which  workers 
shall  use  for  assessing  the  feasibility 
and  appropriateness  of  services  to 
support  and  improve  family  functioning 
or  for  determining  when  a  child  should 
be  removed  from  a  home  and  which 
specify  the  factors  to  be  considered  in 
making  such  a  decision,  including  who 
within  the  agency  shall  be  involved  in 
the  decision. 

(iv)  Written  guidelines  which  specify 
the  circumstances  in  which  prior  efforts 
to  prevent  placement  would  not  be 
required,  including  situations  when — 

(A)  The  circumstances  in  the  home 
present  a  substantial  risk  of  harm  to  the 
child's  welfare;  or 

(B)  Preventive  services  have  been 
offered  but  were  refused  by  the  family. 

(4)  For  each  child  under  the  care  of 
the  State,  there  shall  be  documentation 
in  the  case  plan  of  caseworker  efforts  to 
prevent  removal  from  home  through  the 
application  of  the  principles,  policies 
and  procedures  set  forth  in  the  State's 
guidelines  as  specified  in  paragraph 
(b)(3)(iii)  and  a  statement  aa  to  why 
such  efforts  failed  to  prevent  the  child's 
removal  or  why  these  efforts  were  not 
appropriate. 

(5)  A  description  of  the  program  of 
pre-placement  preventive  services  shall 
be  submitted  to  the  RPD  for  review  and 
approval. 

(6)  Determination  as  to  whether  a 
State  agency  has  met  the  conditions  of 
paragraph  (b)  of  this  section  shall  be 
based  upon  the  reports  submitted  and 
onsite  surveys  of  implementation. 

(c)  Amounts  expended  by  the  State 
for  the  purposes  of  complying  with  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  shall  be  conclusively 
presumed  to  have  been  expended  for 
child  welfare  services. 

§  1357.40    Development  of  the  State's 
Child  Welfare  Services  Plan. 

(a)  The  State  Child  Welfare  Services 
Plan  shall  contain  the  following  four 
components — 

(1)  Assurances. 

[[)  The  Assurances  are  the  Stale 
agency's  commitment  to  meet  the  basic 
requirements  of  the  law  and  the 
regulation  as  described  in  this  part. 

(ii)  The  Administrator  of  the  State 
agency  shall  certify  on  a  pre-printed 
form  that  the  State  child  welfare 
services  program  meets  these 
requirements.  If  the  State's  CWSP  does 
not  meet  all  of  the  requirements 
specified  in  the  Assurances,  the  S!,ite 
shall  develop  goals  for  correcting  the 
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deficiencies.  The  goals  shall  be 
contained  in  the  Long  Range  Strategy. 

(2)  The  Long  Range  Strategy. 

(i)  The  Long  Range  Strategy  shall 
express  in  measurable  goals  and 
objectives  the  steps  the  State  will  take 
as  described  in  Section  1357.20(c)(4)  to 
cover  additional  political  subdivisions, 
reach  additional  children,  and 
strengthen,  extend  and  otherwise 
improve  the  scope  and  quality  of  child 
welfare  services. 

(ii)  The  Long  Range  Strategy  shall 
include — 

(A)  An  analysis  of  the  deficiencies  in 
existing  services  and  discrepancies 
between  the  services  needed  and  the 
services  provided  in  the  State  as 
described  in  Section  1357.20(c)(3)  and 
(3); 

(B)  Coals  and  objectives  for  the 
activities  the  State  will  undertake  to 
make  progress  in  child  welfare  services 
program  development  and  improved 
services  delivery  as  described  in  Section 
1357.20(c)(3)  during  the  plan  period; 

(C)  The  description  of  the  State's  staff 
devniopm.ent  and  training  plan  as 
required  by  Section  1357.20(c)(5). 

(iii)  The  State  agency  shall  establish 
the  program  period  for  its  Long  Range 
Strategy  beginning  with  either  the  State, 
local  or  Federal  government  fiscal  year 
and  extend  for  at  least  two  years  but  not 
more  than  three  years. 

(iv)  The  Long  Range  Strategy  shaH  be 
jointly  planned  and  developed  with 
ACYF  Regional  Office  stnff. 

(3)  The  Annual  Operating  Plan.  The 
.Annual  Operating  Plan  shall — 

(i)  Include  a  report  of  the  State's 
progress  in  attaining  the  goals  and 
objectives  in  the  Long  Range  Strategy. 

(ii)  Include  a  summary  of  child 
welfare  services  to  be  provided  by  the 
State  and  local  agencies  for  the  current 
plan  year  with  estimates  of  the 
anticipated  child  welfare  services 
expenditures  and  the  number  of  clients, 
in  a  form  and  manner  to  be  pres(;ribpd 
by  the  Commissioner. 

(iii)  Be  jointly  planned  and  developed 
with  the  ACYF  Regional  Oifice  staff. 

(4)  The  Annual  Budget  Request. 

(i)  The  Annual  Budget  Request  is  the 
State's  request  for  the  award  of  funds 
allotted  under  title  IV-B  which  shall  he 
biised  on  the  Federal  Fiscal  Year  and 
signed  by  the  Stale  agency 
administrator  and  the  director  of  the 
single  organizational  unit. 

(ii)  Funds  will  be  disbursed  quarterly 
on  the  basis  of  the  Annual  Budget 
Request  without  submission  of 
additional  forms. 

(b)  Plan  Submittal  and  Review. 

(1)  The  Assurances,  the  Long  Range 
Strategy,  the  Annual  Operating  Plan  and 
the  Annual  Budget  Request  of  the  jointly 


developed  Child  Welfare  Services  Plan 
shall  be  submitted  to  the  ACYF  Regional 
Office  30  days  before  the  effective  date 
in  the  initial  year  of  the  plan. 

(2)  The  Assurances  shall  be  submitted 
only  once  and  upon  review  and 
acceptance  by  the  ACYF  Regional 
Program  Director,  shall  remain 
continuously  in  effect  for  the  purposes 
of  the  Act,  unless  amended, 

(3)  In  subsequent  years,  the  Annual 
Operating  Plan,  the  Annual  Budget 
Request  and  the  Long  Range  Strategy, 
when  appropriate,  shall  be  submitted  30 
days  before  the  effective  date. 

(4)  The  State  Child  Welfare  Services 
Plan  shall  be  submitted  to  the 
Governor's  office  or  his/her  designated 
agency  for  review  and  comment  jn 
accordance  with  the  Office  of 
Management  and  Budget  Circular  A-95 
prior  to  OHDS/ACYF  acceptance. 

(5)  State  plans  (new  or  amendments 
thereto)  shall  be  submitted  to  the  ACYF 
Regional  Office  in  the  format  and  within 
the  period  set  in  the  implementjjig 
instructions. 

(6)  The  ACYF  Regional  Program 
Director  shall  review  the  State  Plan 
material  to  determine  wtiether  the 
requirements  of  Part  1357  of  this  title  are 
met  and  that  the  document  accurately 
represents  the  agreements  reached 
through  the  joint  planning  process.  If  the 
requirements  are  not  met  or  the 
document  does  not  accurately  reflect 
joint  planning,  the  plan  shall  be  revised 
through  further  discussion  and 
negotiation  between  the  State  agency 
and  ACYF  Regional  staff. 

(7)  If  the  final  plan  submitted  by  the 
State  agency  does  not  meet  the 
requirements  of  Section  422(b)  of  the 
Act  and  Part  1357,  FFP  under  title  IV-B 
may  be  withheld,  in  whole  or  in  part, 
after  notice  and  opportunity  for  a 
hearing  under  45  CFR  Part  213. 

(c)  The  title  IV-B  State  plan 
provisions  shall  be  amended  when 
necessary  to  reflect  new  or  revised 
Federal  statutes  or  regulations  and  court 
decisions.  After  acceptance  of  the 
original  plan,  all  relevant  changes  shall 
be  submitted  to  the  ACYF  Regional 
Program  Director  to  determine  whether 
the  plan  continues  to  meet  federal 
requirements  and  policies. 

(d)  Review  of  State  and  Local 
Administration  and  Implementation.  To 
provide  a  basis  for  determining  that 
State  agencies  are  adhering  to  federal 
requiiements  and  to  the  substantive 
legal  and  administrative  provisions  of 
the  State  plan.  ACYF  will  review  State 
and  local  program  administration  and 
implementation.  The  review  shall 
include  analysis  of  procedures  and 
policies  of  State  and  local  agencies  and 
examination  of  case  records  of 


individual  services  recipients  and  a 
review  of  supporting  documentation. 

(1)  FFP  may  be  denied  for  a  specific 
expenditure(s)  not  made  in  accordance 
with  the  p-f-ovisions  of  the  State  plan. 

(2)  A  grant  may  be  terminated,  in 
whole  or  in  part,  under  45  CFR  74.115 
when  the  State  agency  has  materially 
failed  to  comply  with  the  terms  of  the 
grant. 

§  1357.45    Requirements  for  direct 
payments  to  Indian  tribal  organizations. 

(a)  Program  Scope  and  Definitions. 

(1)  Scope.  Grants  are  available  under 
title  IV-B  for  allowable  costs  in 
expenditures  by  Indian  tribal 
organizations  or  consortia  in 
establishing,  extending  and 
strengthening  child  welfare  services.  To 
be  eligible  the  Indian  tribal  organization 
shall  have  a  child  welfare  services  plan 
that  has  been  developed  jointly  by  the 
Indian  tribal  organization  and  the 
Secretary,  or  his  or  her  designee,  and 
that  meets  the  requirements  of  these 
regulations. 

(2)  Definition  of  Terms.  Consortium 
means  a  group  of  tribal  organizations 
which  is  authorized  by  the  membership 
to  act  for  them  for  the  purpose  of 
providing  services  under  title  IV-B 

Indian  tribal  organization  means  the 
recognized  governing  body  of  any  Indian 
tribe,  or  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body. 

Indian  tribe  means  any  tribe,  band. 
nation,  or  other  organized  group  or 
community  of  Indians  [including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Setdement  Act  (Pub,  L, 
92-203;  85  Stat.  688)]  which  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  or  is  located  on.  or  in  proximity 
to  a  Federal  or  State  reservation  or 
rancheria. 

(b)  Child  Welfare  Services  Plan 
RcQuirenients  Under  Title  IV-B. 

(1)  To  be  eligible  for  a  grant  under 
title  IV-B.  an  Indian  tribal  organization 
must  have  contracted  .pursuant  to  the 
Indian  Self-Determination  Act,  (title  1  of 
Pub.  L.  93-638)  to  provide  those  child 
welfare  services  formerly  provided 
directly  by  the  Secretary  of  the  Interior 
(25U.S.C.13). 

(2)  To  be  eligible  for  a  grant  under 
title  IV-B,  an  Indian  tribal  organization 
must  have  a  plan  for  child  welfare 
services  joinUy  planned  and  developed 
by  the  Secretary  and  the  Indian  tribal 
organization  or  consortium. 
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(3)  The  Indian  Tribal  organization's 
plan  shall — 

(i)  Describe  the  tribal  organization, 
including: 

(A)  The  name  of  the  tribal 
organization; 

(B)  The  legal  and  organizational 
relationship  of  the  tribal  organization  to 
the  Indians  in  the  area  to  be  served; 

(C)  Legal  responsibility  for  children 
who  are  in  foster  care  on  the  reservation 
and  for  adoption.  Jurisdiction  in  civil 
and  criminal  matters,  existence  or 
nonexistence  of  a  tribal  court  and  the 
type  of  court  and  codes,  if  any; 

"  (D)  Standards  for  foster  family  and 
institutional  care  and  day  care; 

(E)  Tribe's  political  subdivisions,  if 

any; 

(F)  Whether  the  tribal  organization  is 
controlled,  sanctioned  or  chartered  by 
the  governing  body  of  Indians  to  be 
served,  and,  if  so,  documentation  of 
such  fact; 

(G)  Any  limitations  on  authorities 
granted  the  tribal  organization;  and 

(H)  The  tribal  resolution(s) 
authorizing  it  to  apply  for  a  grant  under 
this  part, 

(ii)  The  Indian  tribal  organization's 
plan  shall  meet  the  requirements  in 
Section  1357.20(b)  and  (c)(3)  through 
(c)(14).  Substitute  "Indian  tribe"  for 
"State"  and  disregard  references  to  title 
IV-E  whenever  they  occur.  The 
coordination  requirement  has  been 
modified  as  follows: 

Coordination  of  Services 

(1)  The  Indian  tribal  organization's 
plan  shall  assure  coordination  of 
services  with  other  Federal  or  tribal 
programs  to  ensure  maxim.um 

^  availability  and  utilization  of  resources 
that  promote  and  enhance  the  welfare  of 
children,  youth  and  families  served 
under  title  IV-B. 

(2)  The  Indian  tribal  organization's 
plan  shall  provide  for  procedures  that 
will  ensure  coordination  of  services 
including — 

(i)  An  assessment  of  the  relevance 
and  appropriateness  of  other  programs 
iind  services  to  the  needs  of  children 
;.nd  their  families: 

(ii)  Periodic  assessment  of  the 
effectiveness  of  the  tribal  organization's 
iirrangements  for  coordination  of 
jirogram  services  and  activities. 

(c)  Requirements  for  Eligibility  for 
Additional  Payments 

(1)  For  any  fiscal  year  after  FY  1979  in 
which  a  sum  in  excess  of  $141,000,000  is 
appropriated  under  Section  420  of  the 
Act,  a  tribe  shall  not  be  eligible  for 
payment  of  an  amount  greater  than  tlie 
amount  for  which  it  would  be  eligible  if 
the  appropriation  were  equal  to 
£;i41.000.000  unless  the  Indian  tribal 


organization  shall  implement  the 
requirements  in  Section  1357.30(a). 
Substitute  "Indian  tribe"  for  "State," 
"Indian  tribal  organization"  for  "State 
agency."  and  "tribal  geographic  area" 
for  "Statewide"  wherever  they  occur. 
(2)  If,  for  any  two  consecutive  fiscal 
years  after  Fiscal  Year  1979,  there  is 
appropriated  under  Section  420  of  the 
Act  a  sum  equal  to  or  greater  than 
$266,000,000,  a  tribe's  allotment  amount 
for  any  fiscal  year  those  two 
consecutive  fiscal  years  shall  be 
reduced  to  an  amount  equal  to  what  the 
allotment  amount  would  have  been  for 
Fiscal  Year  1979  unless  the  Indian  tribal 
organization  shall  implement  the 
requirements  in  Section  1357.30(b)  and 
(c).  Substitute  "Indian  tribe"  for  "State," 
"Indian  tribal  organization"  for  "State 
agency,"  and  "tribal  geographic  area" 
for  "Statewide"  wherever  they  occur. 

(d)  Development  of  Indian  Tribal 
Organization's  Child  Welfare  Services 
Plan 

(1)  The  Indian  Tribal  Organization 
shall  meet  the  requirements  of  1357.40 
with  the  exception  of  1357.40(b)(4).  This 
requirement  can  be  disregarded  unless 
the  tribe  has  a  procedure  for  review 
similar  to  that  described  in  the  Office  of 
Management  and  Budget  Circular  A-95. 
Substitute  "Indian  tribe"  for  "State"  and 
"Indian  tribal  organization"  for  "Slate 
agency"  wherever  they  occur. 

(e)  Grant  Distribution  Formula  and 
Fiscal  Requirements 

(1)  Grants  shall  be  made  beginning  in 
October,  1982  to  eligible  Indian  tribal 
organizations  in  a  State  which  has  a 
Child  Welfare  Services  Plan  under  title 
IV-B.  Only  one  Indian  tribal 
organization  within  an  Indian 
reservation  (service  area)  can  be  eligible 
for  a  grant.  A  consortium  of  Indian  tribal 
organizations  can  be  eligible  for  a  grant. 

(2)  The  allotment  for  each  tribe  is 
determined  as  follows; 

(i)  The  Indian  tribe's  (or  consortium's) 
resident  population  under  21  is  divided 
by  the  State's  total  population  under  21; 

(ii)  The  result  of  paragraph  (i)  is 
multiplied  by  1.5; 

(iii)  The  State's  total  IV-B  allotment  is 
multiplied  by  the  result  of  paragraph  (ii). 

(3)  Funds  for  eligible  Indian  tribal 
organizations  shall  be  paid  from  the 
allotment  for  the  State  in  which  the 
tribal  organization  is  located. 

(4)  If  an  eligible  Indian  tribal 
organization  (or  consortium)  includes 
population  from  more  than  one  State,  a 
proportionate  amount  of  the  grant  will 
be  paid  from  each  State's  allotment. 

(5)  In  determining  the  Indian 
population  under  21,  Bureau  of  Census 
data  will  be  used,  or  if  unavailable,  the 
most  recent  and  reliable  independent 
dat.i  .ivailable. 


(6)  The  Indian  tribal  organization  shall 
adhere  to  the  requirements  in  Section 
1357.50  (c),  (d),  (f)  and  (g).  Substitute 
"Indian  tribe"  for  "State,"  "Indian  tribal 
organization"  for  "State  agency." 

(7)  The  Secretary  need  not  make  an 
award  to  any  Indian  tribal  organization 
if  it  can  be  clearly  demonstrated  that  the 
receipt  of  a  grant  would  reduce  services 
to  Indian  children  and  their  families. 

(8)  The  receipt  of  title  IV-B  funds  shall 
be  in  addition  to  and  not  a  substitute  for 
funds  otherwise  previously  expended  by 
the  Indian  tribal  organization  or 
consortium  for  child  welfare  services. 

§  1357.50    Fiscal  requirements  (IV-B). 

(a)  Allotments  to  State. 

(1)  The  Commissioner  shall  publish 
the  allotment  percentage  for  each  State 
between  October  1  and  November  30  of 
each  even  numbered  year — 

(i)  Data  used  shall  be  the  average  per 
capita  income  of  each  State  and  the 
United  States  for  the  three  most  recent 
calendar  years  for  which  satisfactory 
data  is  available  from  the  U.S. 
Department  of  Commerce. 

(ii)  The  published  allotment 
percentages  shall  be  conclusive  for  each 
of  the  next  two  fiscal  years  which  begin 
October  1st.  following  the  publication. 

(2)  The  allotment  of  Federal  funds  for 
child  welfare  services  for  each  State 
with  an  approved  State  plan,  jointly 
developed  by  the  State  agency  and  the 
Commissioner,  shall  be  calculated  in  the 
following  manner — 

(i)  Each  State  shall  receive  a  "base" 
amount  of  $70,000;  plus 

(ii)  An  amount  which  is  computed  as 
follows — 

(A)  For  each  State,  multiply  the 
State's  population  under  age  twenty-one 
(21)  by  that  State's  allotment  percentage 
as  published  by  the  Commissioner; 

(B)  Add  all  the  products  computed 
under  paragraph  (A)  for  all  the  States 
together, 

(C)  Subtract  the  sum  of  the  "base 
amount"  from  the  total  funds  available; 

(D)  Divide  the  amount  calculated 
under  paragraph  (C)  by  the  sum  of  the 
products  in  paragraph  (B);  and 

(E)  Multiply  the  result  in  (D)  by  the 
product  for  each  State  in  paragraph  (A). 

(3)  For  the  purposes  of  this  section 
only,  the  term  United  States  means  the 
fifty  States  and  the  District  of  Columbia. 

(4)  Payments  made  directly  to  an 
Indian  Tribal  Organization  under 
Section  1357.45  are  included  within  the 
allotment  of  the  State  within  which  the 
tribal  organization  is  located. 

(b)  Reallotment. 

(1)  When  a  State  certifies  to  the 
Commissioner  that  funds  available  to 
that  State  under  its  title  IV-B  allotment 
will  not  be  required  for  carrying  out  thai 
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State's  plan,  those  funds  shall  be 
available  for  reallotment  to  another 
State. 

(2)  The  Commissioner  may  reallot 
available  funds  to  another  State  when 
he  or  she  determines  that — 

(i)  The  requesting  State's  plan  requires 
funds  in  excess  of  the  State's  original 
allotment;  and 

(ii)  The  State  will  be  able  to  obligate 
the  additional  funds  during  the  current 
fiscal  year. 

(c)  Allowable  Costs. 

FFP  is  available  for  allowable  costs  in 
expenditures  under  title  IV-B  to 
establish,  extend  and  strengthen  child 
welfare  services  and  to  effectively 
administer,  evaluate  and  monitor  the 
State  plan.  These  expenditures  include, 
but  are  not  limited  to; 

(1)  In-home  services  that  support  or 
supplement  parental  care  of  children  to 
avoid  the  necessity  of  out-of-home 
placement,  such  as  services,  respite 
care,  day  care,  after  ca.f-e  and  counseling 
which  meet  standards  set  by  the  State 
agency; 

(2)  Professional  education  for 
appropriate  State  agency  staff  and  for 
inservice  training  of  all  State  agency 
staff  providing  or  regulating  child 
welfare  services;  for  professional  staff 
attending  an  educational  facility,  the 
provisions  of  45  CFR  235.63  and  235.64 
shall  apply: 

(3)  Training  of  other  providers  of 
services,  under  contract  or  other 
agreement  with  the  State  agency,  such 
as  foster  parents,  child  care  institution 
staff  and  day  care  personnel; 

(4)  State  and  local  agency  staff 
attendance  at  meetings  pertinent  to  the 
development  and  implementation  of 
child  welfare  services  in  the  State  and 
local  communities. 

(5)  State  and  local  advisory 
committees  for  day  care  services,  child 
welfare  advisory  committees  of  the 
State  or  local  agency,  and  foster  care 
review  boards  appointed  by  and 
responsible  to  the  State  or  local  agency, 
including  expenses  of  members  to 
attend  meetings; 

(6)  Supervision  and  related  costs  of 
the  use  of  volunteers; 

(7)  State  and  local  agency 
membership  in  organizations  related  to 
child  welfare  services; 

(8)  Foster  Care  Maintenance 
p.iymcnts;  made  on  behalf  of  children 
placed  in  foster  family  homes,  group 
iitimes  or  child  care  institutions  which 
,pe  licensed  or  are  approved  as  meeting 
the  standards  for  licensing  or  approval 
specified  in  Section  1356.40(h): 

|M)  Services,  including  transportation, 
to  assist  in  the  reunification  of  children 
with  their  families  when  out-of-home 
care  has  been  necessary: 


(10)  Adoption  services,  before  and 
after  finaiization  of  the  adoption  and  the 
non  recurring  costs  of  adoption 
proceedings; 

(11)  Non-recurring  costs  of 
establishing  a  special  needs  child  or 
children  in  the  home  of  adoptive 
parent(s),  including  the  costs  of  special 
furniture  for  a  handicapped  child  or 
additional  beds  for  a  large  sibling  group. 

(12)  Day  care  services  for  children  in 
out-of-home  care  in  family  day  care 
homes,  groups  homes,  group  day  care 
homes  and  day  care  centers,  when  the 
Stale  or  local  agency  has  accepted 
responsibility  for  the  provision  of  the 
care  for  these  children  and  the  caretaker 
is  licensed  or  approved  as  meeting  the 
requirements  for  licensing  or  approval; 

(13)  Care  for  children  in  emergency 
care  facilities  which  meet  standards  set 
by  the  State  agency; 

(14)  Counselling  and  other  appropriate 
services  to  youth,  including  status 
offenders  and  their  families  in  crisis; 

(15)  Care  of  unmarried  mothers  and 
their  children  in  maternity  homes  and 
centers  which  meet  the  standards  set  by 
the  agency; 

(16)  Development  of  the  State's  child 
welfare  services  through  activities 
which  show  promise  of  advancing  the 
State's  child  welfare  services  and  are 
conducted  by  public  or  private  non- 
profit institutions  of  higher  education, 
other  public  or  voluntary  agencies,  or 
organizations  that  engage  in  research  or 
demonstration  of  child  welfare 
activities; 

(17)  Case  management,  including 
monitoring,  evaluation,  reporting  and 
the  costs  of  compiling  statistical 
report(s)  required  by  these  regulations: 

(18)  Independent  living  arrangements 
for  children  under  State  agency 
supervision  and  guardianship; 

(19)  Care  for  runaway  children  who 
are  not  yet  age  18,  in  facilities  which 
meet  standards  set  by  the  State  agency 
and  transportation  for  returning  these 
children  (including,  if  necessary 
transportation  of  an  attendant)  to  their 
own  communities  when  their  parents  or 
other  persons,  agencies  or  institutions 
legally  responsible  for  support  of  these 
children  cannot  assume  that 
responsibility:  and 

(20)  Costs  for  the  inventory.  Statewide 
information  system,  case  review  system, 
the  service  program  designed  to  prevent 
placement  in  foster  care,  and  the  service 
program  d. 'signed  to  return  children  to 
thuir  families  or  place  them  for  adoption 
or  legal  guardianship,  as  described  in 
Section  1357.30. 

(d)  Restrictions  on  the  Use  of  Title 
IV-B  Funds. 

(1)  The  total  of  Federal  funds  used  for 
the  following  purposes  under  title  IV-B 


(whether  paid  under  Section  420  of  the 
Act  or  transferred  from  unused  title  IV- 
E  or  IV-A  Foster  Care  allotments)  may 
not  exceed  an  amount  equal  to  the  FY 
1979  Federal  payment  under  title  IV-B: 

(i)  Child  day  care  necessary  solely 
because  of  the  employment,  or  training 
to  prepare  for  employment,  of  a  parent 
or  other  relative  with  whom  the  child 
involved  is  living. 

(ii)  Foster  care  maintenance 
payments. 

(iii)  Adoption  assistance  payments. 

(2)  Notwithstanding  paragraph  (1), 
State  expenditures  required  to  match  the 
title  IV-B  allotment  may  include  foster 
care  maintenance  expenditures  in  any 
amount, 

(3)  Funds  awarded  under  title  IV-B 
may  not  be  used  for  the  costs,  purchase, 
construction,  or  other  capital  costs  of 
child  care  facilities. 

(e)  Federal  Financial  Participation. 
Federal  financial  participation  is 

available  at  the  rate  of  75'?o  for 
allowable  costs  in  expenditures  made 
under  this  Part. 

(f)  Payments  to  States. 

The  procedures  in  the  following 
sections  of  45  CFR  shall  apply  to  grants 
made  under  the  provisions  of  these 
regulations  and  title  IV-B  of  the  Act — 

(1)  Section  201.5,  Grants  (except  that 
Af^iF  shall  supply  appropriate  forms 
and  mfetructions) 

(2)  Section  201.6,  Withholding/ 
Reduction  of  FFP 

(3)  Section  201.7,  Judicial  Review 

(4)  Section  201.15.  Deferral 

(5)  Section  201.66,  Repayment  of 
Federal  funds  in  installments 

(g)  .Apportionment  of  Costs. 
(1)  General. 

Federal  financial  participation  is 
available  only  if  costs  are  incurred  in 
accordance  with  the  grants 
administration  requirements  of  Part  74 
of  this  title  and  where  appropriate, 
allocated  in  accordance  with  the 
provisions  of  Section  205.150  of  this  title. 
Cost  Allocation. 

(i)  Non-public  third  party  in-kind 
contributions  may  not  be  used  to  meet 
the  requirements  of  the  non-Federal 
share  of  the  costs  of  programs  funded 
under  this  Part  1357. 

(ii)  Subpart  I.  Financial  Reporting 
Requirements,  of  Part  74  of  this  title 
does  not  apply.  ACYF  will  provide 
forms  and  instructions  for  financial 
reporting. 

(h)  Maintenance  of  Effort. 

(1 )  A  State  may  not  receive  an  amount 
of  Federal  funds  under  title  IV-B  greater 
than  the  amount  of  Federal  funds 
received  under  title  IV-B  in  Federal 
fiscal  year  1979  unless  the  State's 
expenditure  of  Slate  and  local 
appropriated  funds  for  public  child 
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welfare  services  (as  defined  in 
1357.10(b)(1))  is  equal  to  or  greater  than 
the  total  of  that  State's  expenditure  from 
State  and  local  appropriated  funds  for 
similar  covered  services  and  programs 
in  Federal  fiscal  year  1979. 

(2)  In  computing  a  State's  expenditure 
in  Federal  FY  79  and  any  subsequent 
fiscal  year  expenditure  level  under  the 
Act  and  these  regulations,  the  following 
costs  may  not  be  included — 

(i)  Expenditures  and  costs  for  child 
day  care  necessary  to  support  the 
employment  of  a  parent  or  other 
relative: 

(ii)  Foster  care  maintenance 
payments:  and 

(iii)  Adoption  assistance  payments. 

(3)  A  State  applying  for  an  amount  of 
Federal  funds  under  title  IV-B  greater 
than  the  amount  of  title  IV-B  funds 
received  by  that  State  in  Federal  fisc.il 
year  1979  must  certify: 

(i)  The  amount  of  their  expenditure  in 
Federal  fiscal  year  1979  for  child  welfare 
services  as  described  in  paragraphs  (1) 
and  (2)  of  this  section,  and 

(ii)  The  amount  of  State  and  local 
funds  that  have  been  appropriated  and 
are  available  for  child  welfare  services 
as  described  in  paragraph  (i)  above  for 
the  Federal  fiscal  year  for  which 
application  for  additional  funds  is  being 
made. 

Records  verifying  the  required 
certification  shall  be  nviintained  by  the 
State  and  made  available  to  the 
Secretary  as  necessary  to  confirm 
compliance  with  this  section. 
\yR  ri'i.  HiMor.w  FiliM  i:;-,in-wi  n  \'>  nr.\ 
BILLING  CODE  4110-92-M 


Health  Care  Financing  Administration 

42  CFR  Parts  431,  435,  and  436 

Medicaid  Program;  Entitlement  of 
Individuals  Receiving  Cash  Assistance 
Under  the  Foster  Care  Maintenance 
Payments  Program  or  the  Adoption 
Assistance  Program 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would 
implement  the  Medicaid  provisions  of 
the  Adoption  Assistance  and  Child 
Welfare  Act  of  1980  (Pub.  L.  96-272).  The 
Act  establishes  a  new  title  IV-E  of  the 
Social  Security  Act,  providing  for 
adoption  subsidies  for  certain  hard-to- 
place  children  and  for  an  expanded 
foster  care  program.  Under  the  law, 
children  for  whom  adoption  assistance 
or  foster  care  maintenance  payments 
are  made  are  entitled  to  Medicaid.  This 


proposal  specifies  State  financial 
responsibility  for  Medicaid. 
DATES:  To  assure  consideration, 
comments  should  be  mailed  by  March 
16. 1981. 

ADDRESS:  Address  comments  in  writing 
to:  Administrator,  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services,  P.O.  Box 
17076,  Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave,  S.W',  Washington,  D.C.,  or  to 
Room  789,  East  High  Rise  Building.  6401 
Security  Boulevard,  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  BPP- 
113-P.  Agencies  and  organizations  arc 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  309-G 
of  the  Department's  office  at  200 
Independence  Ave,  S.W.,  Washington, 
D.C.  20201  on  Monday  through  Friday  of 
each  week  from  8:30  to  5:00  p.m.  (202- 
245-7890). 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
Hcknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
fmal  rule,  we  will  consider  all  comments 
and  will  respond  to  them  in  the 
preamble  to  that  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  McNown,  301-594-8220. 
SUPPLEMENTARY  INFORMATION:  The 
Adoption  Assistance  and  Child  Welfare 
Act  of  1980  (Pub.  L  96-272),  enacted 
June  17, 1980,  seeks  to  assure  adequate 
planning  for  children  who  need  help  in 
preserving  their  homes  or  who  need  care 
away  from  their  homes.  The  law  creates 
a  new  title  IV-E  of  the  Social  Security 
Act.  which  replaces  the  foster  care 
program  under  title  IV-A  (Aid  to 
Families  with  Dependent  Children 
(AFDC))  and  established  an  adoption 
assistance  program,  which  provides 
continuing  adoption  subsid'os, 
Medicaid,  and  title  XX  (social  services) 
benefits  for  hard-to-place  children  with 
special  needs. 

The  children  covered  undei  the 
adoption  program  are  those  who  are 
eligible  for  AFDC,  title  IV-E  foster  care 
maintenance  payments,  or  Supplemental 
Security  Income  (SSI).  Proposed 
implementing  regulations  are  provided 
in  a  separate  document  published  by  the 
Office  of  Human  Development  Services 
in  this  issue  of  the  Federal  Register. 

In  addition  to  providing  Federal  funds 
to  finant.e  continuing  adoption 
assistance  for  hard-to-place  SSI,  AFDC, 
and  title  IV-E  foster  care  children  with 


special  needs.  Pub.  L.  96-272  also 
entitles  two  new  groups  to  benefits 
under  the  foster  care  maintenance 
payment  program:  (1)  certain  children 
voluntarily  removed  from  their  homes: 
and  (2)  children  in  publifc  non-detention- 
type  child-care  facilitie^  that  house  no 
more  than  25  children.  Previously,  the 
law  had  provided  for  foster  care  only  for 
children  removed  from  their  homes  as  a 
result  of  a  judicial  determination,  and 
did  not  provide  foster  care  coverage  for 
children  in  public  institutions. 

The  new  provisions  of  law  mandate 
Medicaid  eligibility  for  all  children  for 
whom  payments  are  made  under  the 
foster  care  maintenance  payments 
program  or  the  adoption  assistance 
program.  These  children  are  deemed  to 
be  recipients  of  Aid  to  Families  With 
Dependent  Children  (AFDC)  under  title 
IV-A  of  the  Social  Security  Act  (sec 
section  101  of  Pub.  L.  96-272  which  adds 
sections  472(d)  and  473(b)  of  the  Social 
Security  Act).  Since  AFDC  recipients  an; 
automatically  eligible  for  Medicaid  by 
virtue  of  their  AFDC  recipient  status,  the 
new  legislation,  by  providing  for 
"deemed"  AFDC  recipient  status, 
provides  mandatory  Medicaid  coverage 
for  these  individuals. 

Under  the  proposed  regulations,  Ihc 
State  making  the  foster  care 
maintenance  payments  or  the  adoption 
assistance  payments  would  be  required 
lo  retain  financial  responsibility  for 
Medicaid.  This  is  consistent  with  cuirenl 
HCFA  policy  requiring  the  State 
providing  cash  assistance  resulting  m 
Medicaid  eligibility  to  also  have 
responsibility  for  Medicaid  for  the 
individuals  involved  (see  CFR  435.110. 
435.120,  435.130,  and  436.110). 

Usually,  when  a  recipient  of  a  cash 
assistance  program  that  is  linked  to 
Medicaid  moves  to  another  State,  the 
individual  loses  eligibility  for  that  cash 
assistance  program  (and  Medicaid)  in 
the  originating  State,  and  is  covered  for 
both  programs  by  the  new  State  if  he  or 
she  meets  that  State's  requiremenls. 
However,  as  explained  in  the  preamble 
lo  the  proposed  regulations 
implementing  title  IV-E,  the  Departm(;nl 
has  determined  with  respect  to  foster 
care  that,  when  a  family  moves  to 
another  State,  responsibility  for  foster 
care  payments  wil^remain  with  the 
originating  State.  Therefore,  these 
proposed  regulations  require  that 
responsibility  for  Medicaid  remain  with 
the  originating  State. 

This  represents  a  continuation  of 
policy  in  effect  under  the  title  IV-A 
AFDC  foster  care  program,  which 
required  that  the  State  with  initial 
responsibility  for  foster  care  payments 
retain  that  financial  responsibility. 
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including  Medicaid,  when  the  foster  care 
placement  is  made  out-of-State. 

With  respect  to  adoptions,  section 
101(a)(4)(A)  of  Pub.  L.  96-272  (new 
section  475(3)(B)  of  the  Social  Security 
Act)  requires  that,  for  adoption 
assistance  agreements  entered  into  on 
or  after  October  1. 1983,  the  agreement 
must  remain  in  effect  regardless  of  the 
State  in  which  the  adoptive  parents 
reside  at  any  given  time.  Thus,  the 
originating  State  will  remain  responsible 
for  continuing  the  assistance  even  if  the 
family  moves.  (Before  that  date,  if  the 
family  moves  to  another  State,  the 
originating  State  may  either  continue  the 
payments  or  end  the  agreement.)  If  a 
family  does  move  out-of-State  and 
continues  to  receive  payments,  a 
question  arises  as  to  whether  the  child  is 
still  a  resident  of  the  first  State  and 
should  continue  to  receive  Medicaid 
coverage  from  that  State. 

We  believe  that  the  State  making  the 
adoption  payments  should  retain 
financial  responsibility  for  Medicaid. 
We  think  that  this  is  consistent  with  the 
intent  of  Congress,  as  expressed  in 
section  101(a)(a)(A)  of  the  new  statute, 
and  with  the  longstanding  relationship 
between  AFDC  and  Medicaid.  Since  the 
original  State  must  continue  to  provide 
the  subsidy,  and  since  the  statute,  by 
providing  that  these  children  are 
deemed  to  be  AFDC  recipients, 
specifically  continues  the  existing 
linkage  between  Medicaid  and  the  cash 
programs,  we  think  there  is  no  basis  to 
consider  the  child  a  deemed  AFDC 
recipient  in  a  State  other  than  the  one 
carrying  out  the  adoption  assistance 
contract,  nor  to  impose  on  any  other 
State  the  obligation,  stemming  from  such 
a  contract,  to  be  financially  responsible 
for  Medicaid.  The  proposed  regulations 
would  specify  this  policy. 

It  should  be  noted  that  new  section 
475  of  the  Act  also  provides  for 
interstate  compacts  as  one  means  of 
protecting  the  interests  of  the  child 
when  the  family  moves  to  another  State. 
This  is  compatible  with  existing 
Medicaid  regulations,  which  allow  for 
interstate  agreements  on  resolving 
questions  of  residency  for  Medicaid 
eligibility  purposes  (42  CFR  435.403(1) 
and  436.403(h)).  States  involved  in 
adoption  assistance  agreements  may 
wish  to  explore  the  possibility  of 
interstate  compacts  for  financial 
responsibility  and  the  provision  of 
Medicaid  services. 

We  propose  to  make  the  following 
changes  in  current  regulations: 

(1)  42  CFR  431.52,  regulations  on 
payments  for  Medicaid  services 
furnished  out  of  Stale,  would  be 
changed  to  clarify  that  the  originating 
State  retains  financial  responsibility  for 


Medicaid  when  a  child  whose  eligibility 
is  based  on  receipt  of  title  IV-E 
payments  from  that  State  moves  to 
another  State. 

(2)  We  would  amend  our  current' rules 
on  mandatory  coverage  of  AFDC 
recipients  (42  CFR  435.110  and  436.110) 
to  provide  that  States  and  jurisdictions 
must  provide  Medicaid  to  children  for 
whom  foster  care  maintenance 
payments  or  adoption  assistance 
payments  are  made. 

(3)  We  propose  to  amend  our  current 
rules  on  State  residency  requirements 
(42  CFR  435.403  and  436.403)  to  clarify 
that  the  State  of  residence,  for  purposes 
of  Medicaid  eligibility  for  these  children, 
is  the  State  making  the  foster  care 
maintenance  payments  of  adoption 
assistance  payments. 

(4)  We  would  amend  the  definitions 
relating  to  institutional  status  (42  CFR 
435.1009)  to  implement  the  provision 
concerning  public  child  care  institutions 
that  accommodate  no  more  than  25 
children.  Since  AFDC-foster  care  under 
title  IV-A  will  not  be  completely  phased 
out  until  October  1, 1982,  the  provision 
applies  both  to  that  program  and  to  the 
foster  care  maintenance  program  under 
title  IV-E.  The  definition  of  a  child  care 
institution  added  to  §  435.1009  specifies 
that  such  institutions  not  include 
detention  facilities,  forestry  camps, 
training  schools,  or  any  other  type  of 
facility  primarily  operated  for  detention 
of  delinquent  children.  This  exclusion  is 
based  on  the  new  section  472(c)(2)  of  the 
Social  Security  Act. 

(5)  We  would  make  two  technical 
changes  by  adding  the  statutory  basis 
for  these  regulations  to  42  CFR  435.2  and 
436.2. 

42  CFR  Chapter  IV,  Subchapter  C,  is 
amended  as  set  forth  below: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302] 

A.  Part  431  is  amended  as  follows: 
Section  431.52  is  amended  by  revising 
paragraphs  (b)(3)  and  (b)(4)  and  by 
adding  a  new  paragraph  (b)(5).  As 
revised,  paragraphs  (b)(3)  and  (b)(4)  and 
new  paragraph  (b)(5)  read  as  follows: 

§  431.52    Payments  for  services  furnished 
out  of  State. 

■  *  «  •  > 

(b)  Payment  for  services.  A  State  plan 
must  provide  that  the  State  will  furnish 
Medicaid  to  a  recipient  who  is  a 
resident  of  the  State  while  that  recipient 
is  in  another  State,  to  the  same  extent 
that  Medicaid  is  furnished  to  residents 
in  the  State,  when — 
***** 

(3)  The  State  determines,  on  the  basis 
of  the  attending  physician's  medical  . 
advice,  that  the  needed  medical 


services,  or  necessary  supplementary 
resources,  are  more  readily  available  in 
the  other  State; 

(4)  It  is  general  practice  for  recipients 
in  a  particular  locality  to  use  medical 
resources  in  another  State;  or 

(5)  The  State  is  making  adoption 
assistance  or  foster  care  maintenance 
payments  under  title  IV-E  of  the  Act  for 
the  recipient. 

4  *  «  *  * 

B.  Part  435  is  amended  as  follows: 

1.  Section  435.3  is  amended  by  adding 
citations  472(d)  and  473(b)  in  numerical 
order,  to  read  as  follows: 

§  435.3    Basis. 

This  part  implements  the  following 
sections  of  the  Act.  which  state 
eligibility  requirements  and  standards: 

472(d)  Eligibility  for  children  receiving 
foster  care  maintenance  payments. 

4r3(b)  Eligibility  for  children  receiving 
adoption  assistance  payments. 

•         *         *         «         • 

2.  Section  435.110  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  435. 110    Individuals  receiving  aid  to 
families  witti  dependent  ctiildren. 

(a)  A  Medicaid  agency  must  provide 
Medicaid  to  individuals  receiving  cash 
assistance  under  AFDC.  Individuals 
receiving  foster  care  maintenance 
payments  or  adoption  assistance 
payments  under  title  IV-E  of  the  Act  are 
considered  to  be  receiving  AFDC. 

*  *  *  *  * 

3.  Section  435.403  is  amended  by 
revising  paragraph  (e)  as  follows: 

§  435.403    State  residence. 

***** 

(e)  Individuals  receiving  a  State 
supplementary  payment  (SSPJ.  or  for 
whom  an  adoption  assistance  payment 
or  foster  care  maintenance  payment  is 
made. 

(l)For  any  individual  who  is  receiving 
a  SSP.  the  State  of  residence  is  the  State 
making  the  payments. 

(2)  For  any  individual  whose  Medicaid 
eligibility  is  based  on  the  receipt  of 
foster  care  maintenance  payments  or 
adoption  assistance  payments  under 
title  IV-E  of  the  Act,  the  State 
responsible  for  Medicaid  is  the  Slate 
making  title  IV-E  payments. 

.  «  *  V  * 

4.  Section  435.1009  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  the  "child  care  institution" 
and  by  revising  the  definition  of  "public 
institution"  as  follows: 
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§  435.4009    Definitions  relating  to 
institutional  status. 

For  purposes  of  FFP,  the  following 
definitions  apply: 

"Child-care  institution"  means  a 
public  child-care  institution  thai 
accommodates  no  more  than  twenty-five 
children,  and  is  licensed  by  the  State  in 
which  it  is  situated  or  has  been 
approved,  by  the  agency  of  the  State 
responsible  for  licensing  or  approval  of 
institutions  of  this  type,  as  meeting  the 
standards  established  for  licensing.  The 
term  does  not  include  detention 
facilities,  forestry  camps,  training 
schools,  or  any  other  facility  operated 
primarily  for  the  detention  of  children 
who  are  determined  to  be  delinquents. 

w  *  *  * 

"Public  institution"  means  an 
institution  that  is  the  responsibility  of  a 
governmental  unit  or  over  which  a 
governmental  unit  exercises 
administrative  control.  The  term  "public 
institution"  does  not  include  (1)  a 
medical  institution  as  defined  in  this 
section;  (2)  an  intermediate  care  facility 
as  defined  in  §§440.140  and  440.150  of 
this  chapter;  (3)  a  publicly  operated 
community  residence  that  serves  no 
more  than  16  residents,  as  defined  in 
this  section;  or  (4)  child  care  institutions 
as  defined  in  this  section,  with  respect 
to  (i)  children  for  whom  foster  care 
maintenance  payments  are  made  under 
title  IV-E  of  the  Act,  and  (ii)  children 
receiving  AFDC — foster  care  under  title 

IV-A  of  the  Act. 

«        *        »        • 

C.  Part  436  is  amended  <is  follows: 

§  436.2    [Amended] 

1.  Section  436.2  is  amended  by  adding 
citations  472(d)  and  473(b)  in  numerical 
order  to  read  as  follows: 

472(d)  F'.igibility  for  children  reoeiving 
foster  care  maintenance  pdyinents. 

.?7a(b)  Eligibility  for  children  reeeiving 
adoption  assistance  pajTnerKs 

,  *  *  k  * 

2.  Section  436.110  is  amended  by 
revising  paragraph  (a)  as  follows; 

§  436.110    Individuals  receiving  cash 
assistance. 

(a)  A  Medicaid  agency  must  provide 
Medicaid  to  individuals  receiving  cash 
assistance  under  OAA,  AFDC,  AB. 
APTD,  or  AABD.  Individuals  receiving 
foster  care  maintenance  payments  or 
adoption  assistance  payments  under 
title  IV-E  of  the  Act  are  considen.'d  lo 
be  receiving  AFDC. 

S.'Section  436.403  is  amended  by 
revising  paragraph  (c).  redesignating 
paragraphs  (e)  through  (i)  as  paragraphs 
(f]  through  (j)  and  adding  a  new 
paragraph  (e).  As  revised  new 


paragraph  (c)  and  new  paragraphs  (e) 
through  (j)  read  as  follows: 

§  436.403    State  residence. 

(c)  Who  is  a  State  resident.  A  resident 
of  a  State  is  any  individual  who: 

(1)  Meets  the  conditions  in  paragraphs 
(d)  through  (g)  of  this  section;  or 

(2)  Meets  the  criteria  specified  in  an 
interstate  agreement  under  paragraph  (i) 

of  this  section. 

***** 

(e)  Individuals  for  whom  foster  care 
maintenance  payments  or  adoption 
assistance  payments  are  made.  For  any 
individual  whose  Medicaid  eligibility  is 
based  on  the  receipt  of  foster  care 
maintenance  payments  or  adoption 
assistance  payments  under  title  IV-E  of 
the  Act,  the  State  responsible  for 
Medicaid  is  the  State  making  the  title 
IV-E  payments. 

(f)  Non-institutionalized  individuals. 

(1)  For  any  non-institutionalized 
individual  under  age  21,  the  State  of 
residence  is  determined  in  accordance 
with  45  CFR  233.40,  the  rules  governing 
residence  under  the  AFDC  program. 

(2)  For  any  other  individual  over  age 
21,  the  State  of  residence  is  the  State 
where  he  is — 

(i)  Living  with  the  intention  to  remain 
there  permanently  or  for  an  indefinite 
period  (or  if  incapable  of  stating  intent, 
where  he  is  living):  or 

(ii)  Living  and  which  he  entered  with 
a  job  commitment  or  seeking 
employment  (whether  or  not  currently 
employed). 

(g)  Institutionalized  individuals.  (1) 
For  any  institutionalized  individual  who 
is  under  age  21  or  who  is  age  21  or  older 
and  became  incapable  of  indicating 
intent  before  age  21,  the  State  of 
residence  is — 

(i)  That  of  his  parents,  or  his  legal 
gu.irdian  if  one  has  been  appointed:  or 

(ii)  That  of  the  parent  applying  for 
Medicaid  on  the  individual's  behalf,  if 
the  parents  reside  in  separate  States  and 
there  is  no  appointed  legal  guardian. 

(2)  For  an  institutionalized  individual 
who  became  incapable  of  indicating 
intent  al  or  after  age  21,  the  State  of 
residence  is  the  State  in  which  the 
individual  was  living  when  he  became 
incapable  of  indicating  intent.  If  this 
cannot  be  determined  the  State  of 
residence  is  the  State  in  which  he  was 
living  when  he  was  first  determined 
incapable  of  indicating  intent. 

(3)  Under  both  paragraphs  (g)  (1)  and 

(2)  of  this  section,  the  State  where  the 
institution  is  located  is  the  individual's 
State  of  residence  unless  that  State 
determines  that  the  individual  is  a 
resident  of  another  State,  by  applying 
the  rules  under  paragraphs  (g)  (1 )  and 
(2). 

(4)  For  any  other  institutionalized 


individual  over  age  21,  the  State  of 
residence  is  the  State  where  he  is  living 
with  the  intention  to  remain  there 
permanently  or  for  an  indefinite  period. 

(h)  Specific  prohibitions.  (1)  The 
agency  may  not  deny  Medicaid 
eligibility  because  an  individual  has  not 
resided  in  the  State  for  a  specified 
period. 

(2)  The  agency  may  not  deny  Medicaid 
eligibility  to  an  individual  in  an 
institution,  who  satisfies  the  residency 
rules  set  forth  in  this  section,  on  the 
grounds  that  the  individual  did  not 
establish  residence  in  the  State  before 
entering  the  institution. 

(3)  The  agency  may  not  deny  or 
terminate  a  resident's  Medicaid 
eligibility  because  of  that  person's 
temporary  absence  from  the  State  if  the 
person  intends  to  return  when  the 
purpose  of  the  absence  has  been 
accomplished,  unless  another  State  has 
determined  that  the  person  is  a  resident 
there  for  purposes  of  Medicaid. 

(i)  Interstate  agreements.  A  Slate  may 
have  a  written  agreement  with  another 
State  setting  forth  rules  and  procedures 
resolving  cases  of  disputed  residency. 
These  agreements  may  establish  criteria 
other  than  those  specified  in  paragraphs 
(b)  through  (g)  of  this  section,  but  must 
not  include  criteria  that  result  in  loss  of 
residency  in  both  States  or  that  are 
prohibited  by  paragraph  (h).  The 
agreements  must  contain  a  procedure 
for  providing  Medicaid  to  individuals    . 
pending  resolution  of  the  case. 

(j)  Continued  Medicaid  for 
institutionalized  recipients.  If.  on  the 
effective  date  of  this  section,  an  agencj, 
is  providing  Medicaid  to  an 
institutionalized  recipient  who.  as  a 
result  of  this  section,  would  be 
considered  a  resident  of  a  different 
Stale— (1)  The  agency  must  continue  to 
provide  Medicaid  to  that  recipient  for 
two  years  unless  it  makes  arrangements 
with  another  State  of  residence  to 
provide  Medicaid  at  an  earlier  date;  and 
(2)  Those  arrangements  must  not  include 
provisions  prohibited  by  paragraph  (h) 
of  this  section. 

(Sec.  1102  of  Ihe  Social  Security  Act  (42 

U.S.C.  1302) 

(Catiilog  of  Federal  Domestic  Assistance 

Program  No.  13.714,  Medical  Assistance 

Program) 

Dated:  December  22.  1980. 
Earl  M.  Collier.  Jr., 

Acting  ,\dniinistrator.  Health  Care  i':'nuiirinii 
.■\dniinistralion. 
Approved:  December  23,  1980. 
Patricia  Roberts  Harris, 
Secretaiy. 

IKR  Do...  HO-ial.ir  Filed  12-3(M(0;  8:45  Hin] 
BILLING  COOE  4110-92-M 


Wednesday 
December  31,  1980 


Part  VII 

Department  of 
Education 

student  Assistance  General  Provisions; 
Final  Regulations  and  Request  for 
Comments 


86854      Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Rules  and  Regulations    86655 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  668 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Final  Regulations  witli 
comments  invited. 

SUMMARY:  These  regulations  include 
definitions,  special  terms  and  provisions 
that  are  common  to  student  financial 
assistance  programs  authorized  by  Title 
IV  of  the  Higher  Education  Ant  (Subpart 
A),  and  the  student  consumer 
information  provisions  currently 
codified  in  34  CFR  Part  686  (Subpart  C). 
Several  provisions  in  this  part  have  also 
been  amended  to  conform  to  statutory 
changes  made  in  Title  IV  of  the  Higher 
Education  Act  by  the  Education 
Amendments  of  1980,  Pub.  L.  96-374.  For 
example,  the  regulations  regarding  the 
limitation,  suspension  and  termination 
of  the  eligibility  of  institutions  have 
been  amended  to  provide  for  the 
Secretary's  new  authority  to  impose 
fines  for  program  violations.  With 
regard  to  the  common  definitions,  terms 
and  provisions  in  Subpart  A,  it  is  the 
Secretary's  intention  to  delete  those 
provisions  from  the  individual  program 
regulations  when  those  regulations  are 
republished. 

DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  before 
March  2, 1981, 

EFFECTIVE  DATE:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  the  Congress. 
Regulations  are  usually  transmitted  to 
the  Congress  several  days  before  they 
are  published  in  the  Federal  Register. 
The  effective  date  of  these  regulations, 
call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
V.'illiam  L.  Moran  or  Robert  E.  Jamroz. 
Office  of  Student  Financial  Assistance. 
Room  4318,  ROB-3.  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202. 
Telephone  (202)  472^300. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  discussion  of  the  changijs 
made  in  pari  668. 

Subpart  A — General 

The  following  definitions  have  been 
taken  from  the  individual  title  IV 
student  financial  assistance  program 
regulations  and  have  been  included  in 
this  subpart:  "public  and  nonprofit 
private  institution  of  higher  education." 
"proprietary  institution  of  highi^r 
education,"  "postsecondary  vocational 
institution,"  "recognized  equivalent  of  a 
high  school  diploma,"  "ability  to 


benefit,"  "one  year  training  program" 
and  "six  month  ti'.iining  program." 
These  definitions  and  terms  will  be 
deleted  from  each  program's  regulations 
when  those  regulations  are  published. 

The  various  civil  rights  requirements 
and  criminal  penalties  thai  institutions 
are  subject  to  in  their  administration  of 
title  IV  student  financial  assistance 
programs  have  also  been  included  in 
this  subpart.  Again,  if  such  provisions 
are  (currently  in  existing  program 
regulations,  they  vviJi  be  deleted  when 
those  regulations  are  published. 

The  Education  Amendments  of  1980 
amended  the  definition  of  a 
postsecondary  vocational  institution  in 
two  respects.  A  postsecondary 
vocational  institution  may  now  admit  as 
regular  students  persons  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  Stale  in  which  the 
institution  is  located  and  have  the 
ability  to  benefit  from  the  education  or 
training  offered.  Further,  these 
institutions  no  longer  need  to  be  fully 
accredited  but  may  qualify  under  the 
statutory  definition  if  they  are  making 
reasonable  progress  toward 
accreditation,  i.e.,  candidacy  status,  or  if 
the  credits  of  at  least  three  of  their 
students  are  fully  accepted  upon 
transfer  by  at  least  three  accredited 
institutions. 

The  "ability  to  benefit"  requirement 
that  certain  institutions  must  meet  has 
been  modified.  Institutions  no  longer 
need  to  document  and  keep  records  for 
each  student.  An  institution  may  now 
satisfy  this  requirement  if  it  can 
demonstrate  that  it  had  developed  and 
consistently  applii^s  criteria  for 
determining  that  its  students  have  the 
ability  to  benefit  from  the  education  or 
training  it  offers.  Of  course,  however, 
the  institution  must  be  able  to  justify, 
upon  request,  that  the  students  it  admits 
have  that  ability. 

Subpart  B— Standard  for  Audits, 
Records,  Financial  Responsibility, 
Administrative  Capability  and 
Disposition  of  Refunds. 

The  Education  Amendments  of  1980 
require  institutions  that  wish  to 
participate  in  the  title  VI  student 
assistance  programs,  other  than  the 
State  Incentive  Grant  Program,  to  enter 
into  a  program  participation  agreement 
with  the  Secretary.  Section  668,11  has 
l)een  revised  to  incorporate  this 
requirement. 

The  Education  Amendments  of  1980 
deleted  the  aggregate  maximum  grant 
amount  in  the  Supplemental  Educational 
Opportunity  Giant  program  and  also 
deleted  the  requirement  that  limited  a 
student's  eligibility  for  the  Supplemental 


Grant  Program  to  four  academ.ic  years. 
The  law  now  provides  that  a  student  is 
eligible  for  a  Supplemental  Grant  as 
long  as  he  or  she  has  not  received  his  or 
her  first  baccalaureate  degree. 

The  Secretary  has  revised  the 
financial  aid  transcript  requirement, 
§  668.14,  to  accommodate  this  change  by 
eliminating  the  need  to  report  on  the 
transcript  the  amount  of  Supplemental 
Grants  a  student  received  over  the  years 
while  attending  the  institution.  The 
institution  shall  indicate  if  the  student 
ever  received  a  Supplemental  Grant  and 
report  only  the  amount  of  Supplemental 
Grants  disbursed  to  a  student  for  the 
award  period  in  which  the  student 
transfers.  This  information  is  needed  to 
prevent  a  student  from  receiving  grants 
totaling  more  than  $2000  per  academic 
year  under  that  program. 

The  financial  aid  community  has 
noted  that  the  information  requested  on 
the  transcript  regarding  the  dependent- 
independent  status  of  a  student  is  not  of 
any  value  to  the  institution  the  student 
transfers  to.  Therefore,  the  Secretary 
has  dropped  this  requirement. 

Section  668.22  has  been  added  and 
includes  the  provision  that  is  currently 
in  each  tide  IV  student  assistance 
program  that  funds  received  by  an 
institution  under  any  such  program  are 
held  in  trust  by  the  institution  for  the 
intended  student  beneficiaries  and  m.iy 
not  be  used  for  any  other  purpose. 

As  a  result  of  the  creation  of  the 
Education  Department,  the  functions 
and  responsibilities  formerly  handled  by 
the  HEW  Audit  Agency  with  regard  to 
education  matters  are  now  handled  by 
the  Education  Department's  Inspector 
General's  Office.  Thus  the  changes  in 
§§668.12  and  668.13. 

Subpart  0— Student  Consumer 
Information  Services 

The  Student  Consumer  Information 
Services  regulations  currently  codified 
in  Part  686  of  Title  34  of  the  Code  of 
Federal  Regulations  are  incorporated 
into  the  Student  Assistance  General 
Provisions  as  Subpart  C.  Upon 
publication  of  these  regulations,  part  686 
will  be  revoked.  These  regulations  arc 
being  transferred  to  this  part  since  they 
are  now,  as  a  result  of  the  Education 
Amendments  of  1980,  applicable  to  all 
institutions  participating  in  any  title  IV 
student  assistance  program.  Before  this 
statutory  change,  only  institutions 
receiving  an  administrative  cost 
allowance  were  subject  to  these 
provisions. 

Other  changes  made  by  the  Education 
Amendments  of  1980  in  the  consumer 
information  services  requirements 
include:  (1)  Deleting  the  requirement 


that  an  institution  inform  students  of  the 
retention  and  drop-out  rates  for 
particular  programs  it  offers,  (2)  adding 
the  requirement  that  the  institution 
describe  to  its  students  or  prospective 
students,  any  special  facilities  or 
services  available  to  handicapppH 
students,  and  (3)  adding  the  requirement 
that  the  institution  inform  its  enrolled  or 
prospective  students  of  the  names  of  the 
associations,  agencies  or  governmental 
bodies  which  accredit,  approve  or 
license  the  institution  or  its  programs 

As  a  result  of  the  Education 
Amendments  of  1980,  institutions  no 
longer  need  to  use  their  administrative 
allowances  to  carry  out  these 
information  activities.  Therefore,  the 
audit  and  recordkeeping  requirements 
for  administrative  allowances  in  the 
current  regulations  have  been  deleted. 

Subpart  F— Misrepresentation 

This  subpart,  currently  Subpart  C.  is 
recodified  as  Subpart  F.  No  other 
changes  have  been  made  to  these 
regulations. 

Subpart  G — Fine,  Limitation, 
Suspension  and  Termination 
Procedures 

This  subpart,  currently  Subpart  H,  is 
recodified  as  Subpart  G.  This  subpart 
has  also  been  amended  to  include  the 
autho.nty  given  to  the  Secretary  by  the 
Education  Amendments  of  1980  to 
impose  fines  on  institutions  which  fail  to 
properly  administer  the  title  IV  student 
assistance  programs.  The  procedures 
used  for  fines  are  identical  to  the  ones 
used  for  limitations  and  terminations. 

Other  minor  procedural  changes  were 
made  in  this  subpart.  These  changes 
include,  for  example,  changes  in 
relevant  sections  in  the  subpart  in  order 
to  accomodate  the  authority  to  impose 
fines,  the  deletion  of  all  references  to  the 
HEAL  program,  and  the  adding  of 
references  to  the  Parent  Loan  for 
Undergraduate  Students  Program 
(PLUS).  The  reference  to  the  HEAI. 
program,  the  Health  Education 
Assistance  Loan  Program  authorized  by 
title  VIl-C-1  of  the  Public  Health 
Service  Act.  was  deleted  since  statutory 
authority  to  administer  that  program  is 
lodged  in  the  Secretary  of  Health  and 
Human  Services. 

Miscellaneous. 

Other  changes  of  a  minor,  technical  or 
procedural  nature  have  been  made  as  a 
result  of  the  reorganization  of  the  part. 

Invitation  to  Comment: 

Many  members  of  the  financial  aid 
community  have  indicated  that  these 
Student  Assistance  General  Provisions 


should  be  expanded  to  include  all 
statutory  provisions  and  title  IV  student 
assistance  program  regulations  that  are 
common  to  all  the  tide  IV  student 
assistance  programs.  For  example,  it  has 
been  proposed  that  the  regulations 
addressing  student  eligibility  (Section 
484  of  the  Higher  Education  Act)  be 
incorporated  into  these  regulations  and 
deleted  from  the  individual  title  IV 
program  regulations.  Interested  persons 
are  invited  to  submit  comments  or 
recommendations  regarding  this 
proposal. 

Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  Comments  must  he  received 
no  later  than  March  2,  1981. 

All  commqpts  submitted  in  response 
to  this  proposal  will  be  available  for 
public  inspection  in  Room  4318,  ROB-3. 
7th  &  D  Streets,  SW.,  Washington,  D.C. 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

On  November  14,  1980,  the  Secretary 
published  a  notice  in  the  Federal 
Register  of  the  Department's  intent  to 
publish  regulations  necessary  to 
implement  the  Education  Amendments 
of  1980.  In  that  notice,  the  Department 
listed  the  existing  regulations  affected 
by  the  new  law  and  requested 
comments  whether  those  regulations 
required  information  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States.  The  regulations  in  this 
document  are  based  on  regulations 
listed  in  the  November  14. 1980  notice. 
Based  on  any  comments  received  and 
the  Department's  own  review,  i'  has 
been  determined  that  the  regulations  in 
this  document  do  not  require 
information  that  is  already  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Waiver  of  Notice  of  Proposed 
Rulemaking. 

The  regulatory  changes  made  in  this 
part  merely  reflect  statutory  changes 
made  in  tide  IV  of  the  Higher  Education 
Act,  nonsubstantive  organizational 
changes  required  by  the  incorporation  of 
existing  regulatory  provisions  from  other 
regulations,  or  minor  technical  revisions. 
In  addition,  the  Secretary  wishes  to  give 
the  program  community  as  much 
advance  notice  as  possitjle  of  these 
changes.  Accordingly,  the  Secretary 
finds  that  publication  of  a  proposed  rule 
in  this  instance  would  be  unnecessary, 
impracticable  and  contrary  to  the  public 
interest  within  the  meaning  of  5  U.S.C. 


533(b).  and  is  publishing  these  rules  as 
final  regulations. 

Dated:  December  23.  1980. 
(Catalogue  of  Federal  DomesUc  .A-ssislance 
Numbers:  Pell  Grant  program.  84.063: 
Supplemental  Educational  Opportunity  Grant 
Program.  84.007;  State  Student  Incentive 
Grant  program,  84.069:  Guaranteed  Student 
Loan  Program.  84.032;  College  Work-Study 
Program,  84.033:  National  Direct  Sludenl 
Loan  Program,  84.038) 
Shirley  M.  Hufstedler. 
Secretary  of  Education 

1.  Part  668  of  Title  34  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

(a)  The  table  of  sections  and  subparts 
is  revised  to  read  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

Subpart  A— General 

Sec 

668.1  Scope. 

668.2  Public  ot  pri\HU'  nonprofit  institution 
of  higher  education. 

668.3  Proprietary  institution  of  higher 
education. 

668.4  Postsecondary  vocational  institution. 

668.5  Recognized  equivalent  of  a  high 
school  diploma. 

668.6  Ability  to  benefit. 

668.7  One  year  training  program. 

668.8  Six  month  training  program 

668.9  Civil  rights  requirements. 

668.10  Criminal  penalties. 

Subpart  B— Standards  for  Audits,  Records, 
Financial  Responsibility,  Administrative 
Capability  and  Disposition  of  Refunds 

668.11  Scope — Participation  agreement. 

668.12  Audits,  records,  aiui  examinations 

668.13  Audit  exceptions  and  repayments. 

668.14  Financial  aid  transcript. 

668.15  Factors  of  financial  responsibility. 

668.16  Standards  of  administrative 
capability. 

668.17  Additional  factors  for  evaluating 
administrative  capability  and  financial 
responsibility. 

666.18  Change  in  ownership  and  control. 

668.19  Contracting  for  educational  programs 
or  courses. 

668.20  Institutions  stop  providing 
educational  instruction — Loss  of 
eligibility. 

668.21  Distribution  formula  for  institutional 
refunds  and  repayments  of  cash 
disbursements  marie  directly  to  the 
student. 

668.22  Federal  interest  in  title  IV  student 
assistance  funds 

Subpart  C — Student  Consumer  Information 
Services 

668.31  Scope. 

668.32  Definitions. 

668.33  Preparation  and  dissemination  of 
materials. 

668.34  Financial  assistance  information 

668.35  Institutional  information. 

668.36  Availability  of  employees  for 
information  dissemination  purposes 
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Subparts  D-E  [Reserved] 
Subpart  F— Misrepresentation 

Sec 

668.61  Scope. 

668.62  Special  definitions. 

668.63  Nature  of  educational  program. 

668.64  Nature  of  financial  charges. 

668.65  Employability  of  graduates. 

668.66  Endorsements  and  testimonials. 

668.67  Procedures. 

Subpart  G— Fine.  Limitation.  Suspension 
and  Termination  Proceedings 

668.71  Scope. 

668.72  Definitions. 

668.73  Informal  compliance  procedures. 

668.74  Emergency  action. 

668.75  Fine  proceedings. 

668.76  Suspension  proceedings. 

668.77  Limitation  or  termination 
proceedings. 

668.78  Initial  and  final  decisions — appeals. 

668.79  Verification  of  mailing  and  receipt 
dates. 

668.80  Fines. 

668.81  Limitation. 

668.82  Termination. 

668.83  Reimbursements,  refunds,  and 
offsets. 

668.84  Reinstatement  after  termination. 

668.85  Removal  of  a  limitation. 
Appendix  A — [Reserved] 
Appendix  B — Standards  for  Audit  of 

Governmental  Organizations,  Programs. 

Activities,  and  Functions  (GAO) 
Appendix  C — Appendix  I,  Standards  for 

Audit  of  Governmental  Organizations. 

Programs,  Activities,  and  Functions 

(GAO) 
Authority:  Sections  435,  481,  485.  487.  490 
and  1201(a)  of  the  Higher  Education  Act  of 
1965  as  amended  (20  U.S.C.  1085. 1080, 1092. 
1094. 1097,  and  1141(a)). 

(b)  Subpart  A  is  revised  to  road  as 
follows: 
Subpart  A— General 

§  668.1    Scope. 

{a)(l)  This  part  establislies  general 
rules  tliat  apply  to  an  institution  of 
higher  education  or  a  vocational  school 
that  participates  in  any  student  financial 
assistance  program  authorized  by  title 
IV  of  the  Higher  Education  Act  of  1965 
as  amended,  (title  IV  student  assistance 
programs] 

(2)  As  used  in  this  part: 

(i)  An  institution  of  higher  education 
includes  a  public  or  private  nonprofit 
institution  as  defined  in  §  668.2,  a 
proprietary  institution  as  defined  in 
§  668.3,  and  a  postsecondary  vocational 
institution  as  defined  in  §  668.4,  and 

(ii)  A  vocational  school  is  a  school  as 
defined  in  section  435(c)  of  the  Higher 
Education  Act  of  1965  as  amended.  (20 
U.S.C.  1085(c]]. 

(b)  The  title  IV  student  assistanci; 
programs  include — 

(1)  The  Pell  Grant  Program  previousiv 
known  as  the  Basic  Educational 


Opportunity  Grant  program  (20  U.S.C. 
1070a;  34  CFR  Part  690): 

(2)  The  Supplemental  Educational 
Opportunity  Grant  Program  (SEOG  or 
Supplemental  Grants— 20  U.S.C.  1070b 
ct  seq:  34  CFR  Part  676): 

(3)  The  Slate  Student  Incentive  Grant 
Program  (SSIG— 20  U.S.C.  1070c  et  seq: 
34  CFR  Part  692); 

(4)  The  Guaranteed  Student  Loan 
Program  (GSL— 20  U.S.C.  1071  et  seq;  34 
CFR  Part  682); 

(5)  The  Parent  Loans  for 
Undergraduate  Students  Program 
(PLUS— 20  U.S.C.  1078-2;  34  CFR  Part 
683); 

(6)  The  College  Work-Study  Program 
(CWS-^2  U.S.C.  2751  et  snq;  34  CFR 
Part  675);  and 

(7)  The  National  Direct  Student  Loan 
Program  (NDSL— 20  U.S.C.  1087aa  et 
seq;  34  CFR  Part  674); 

(20  U.S.C.  1070  et  self.) 

§  668.2    Public  or  private  nonprofit 
institution  of  higher  education. 

A  "public  or  private  nonprofit 
institution  of  higher  education"  is: 
(a)  An  educational  institution  which — 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  schou!  diploma. 

(ii)  Have  the  recugnized  equivalent  of 
a  high  school  diploma,  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and,  if  the 
institution  seeks  to  participate  in  a  title 
IV  student  assistance  program  other 
than  the  GSL  or  PLUS  program,  have  the 
ability  to  benefit  from  the  training 
offered; 

(3)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located; 

(4)  Provides — 

(i)  An  educational  program  for  which 
it  awards  an  associate,  baccalaureate, 
graduate,  or  professional  degree,  or 

(ii)  At  least  a  two-year  program  which 
is  acceptable  for  full  credit  toward  a 
baccalaureate  degree,  or 

(iii)  At  least  a  one-year  training 
program  which  leads  to  a  certificate  or 
degree  and  prepares  students  for  gainful 
employment  in  a  recognized  occupation; 
and 

(5)  Is- 

(i)  Accredited  by  a  nationally 
recognized  accrediting  agency  or 
association, 

(ii)  Approved  by  a  State  agency 
recognized  by  the  Secretary  as  a  reliable 
authority  on  the  quality  of  public 
postsecondary  vocational  education  in 
its  State,  if  the  institution  is  a  public 


postsecondary  vocational  educational 
institution, 

(iii)  An  institution  which  has 
satisfactorily  assured  the  Secretary  that 
it  will  meet  the  accreditation  standards 
of  an  approved  agency  or  association 
within  a  reasonable  time,  considering 
the  resources  available  to  the 
institution,  the  period  of  time  it  has 
operated  and  its  efforts  to  meet 
accreditation  standards,  or 

(iv)  An  institution  whose  credits  are 
determined  by  the  Secretary  to  be 
accepted  on  transfer  by  at  least  three 
accredited  institutions  on  the  same  basis 
as  transfer  credits  from  fully  accredited 
institutions; 

(b)(1)  If  an  institution  seeks  to 
participate  solely  in  the  GSL  or  PLUS 
programs  and  cannot  be  accredited  or 
approved  because  there  is  no  nationally 
recognized  accrediting  agency  or 
association  qualified  to  accredit  or 
approve  that  type  of  institution,  the 
institution  satisfies  the  requirement  of 
paragraph  (a)(5)  of  this  section  if  it  is 
•  approved  by  a  committee  appointed  by 
the  Secretary  for  that  purpose  in 
accordance  with  the  standards  of 
content,  scope,  and  quality  that  the 
committee  prescribes. 

(2)  An  institution  that  has  been 
approved  by  the  Committee  must,  in 
order  to  remain  an  eligible  school, 
become  accredited  within  three  years 
after  the  Secretary  has  designated  a 
nationally  recognized  accrediting 
agency  for  the  type  of  institution 
applying  for  eligibility. 

(c)  For  the  purpose  of  this  definition, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authority  as  to 
the  quality  of  education  or  training 
offered. 
(20  U.S.C.  1085.  and  1141(a)) 

§  668.3    Proprietary  institution  of  higher 
education. 

A  "proprietary  institution  of  higher 
education"  is: 
(a)  An  educational  institution  which — 

(1)  Is  not  a  public  or  other  nonprofit 
institution; 

(2)  Is  in  a  State; 

(3)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma, 
(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma,  or 

(iii)  Are  beyond  the  age  oi  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and  have  the 
ability  to  benefit  from  the  training 
offered; 


(4)  Is  legally  authorized  to  provide 
postsecondary  education  in  the  State  in 
which  it  is  physically  located; 

(5)  Provides  at  least  a  six-month 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation; 

(6)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association;  and 

(7)  Has  been  in  existence  for  at  least 
two  years.  The  Secretary  considers  a 
school  to  have  been  in  existence  for  two 
years  if  it  has  been  legally  authorized  to 
provide,  and  has  provided,  a  continuous 
training  program  to  prepare  students  for 
gainful  employment  in  a  recognized 
occupation  during  the  24  months  (except 
for  normal  vacation  periods)  preceding 
the  date  of  application  for  eligibility. 

(b)  For  the  purpose  of  this  definition, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  that  the 
Secretary  has  determined  to  be  reliable 
authority  as  to  the  quality  of  education 
or  training  offered. 

(20  U.S.C.  1141(a),  20  U.S.C.  1088(1))) 

§  668.4    Postsecondary  vocational 
institution. 

A  "postsecondary  vocational 
institution"  is: 

(a)  A  public  or  private  nonprofit 
educational  institution  which — 

(1)  Is  in  a  State; 

(2)  Admits  as  regular  students  only 
persons  who — 

(i)  Have  a  high  school  diploma. 

(ii)  Have  the  recognized  equivalent  of 
a  high  school  diploma,  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  is  located  and  have  the 
ability  to  benefit  from  the  training 
offered; 

(3)  Is  legally  authorized  to  provide  an 
educational  program  beyond  secondary 
education  in  the  State  in  which  the 
institution  is  physically  located: 

(4)  Provides  at  least  a  six-month 
program  of  training  to  prepare  students 
for  gainful  empl6yment  in  a  recognized 
occupation; 

(5)  Is- 

(i)  Accredited  by  a  nationally 
recognized  accrediting  agency  or 
association, 

(ii)  Approved  by  a  State  agency 
recognized  by  the  Secretary  as  a  reliable 
authority  on  the  quality  of  public 
postsecondary  vocational  education  in 
its  State,  if  the  institution  is  a  public 
postsecondary  vocational  educatfonal 
institution, 

(iii)  An  institution  which  has 
satisfactorily  assured  the  Secretary  that 
it  will  meet  the  accreditation  standards 
of  an  approved  agency  or  association 


within  a  reasonable  time,  considering 
the  resources  available  to  the 
institution,  the  period  of  time  it  has 
operated  and  its  efforts  to  meet 
accreditation  standards,  or 

(iv)  An  institution  whose  credits  are 
determined  by  the  Secretary  to  be 
accepted  on  transfer  by  at  least  three 
accredited  institutions  on  the  same  basis 
as  transfer  credits  from  fully  accredited 
institutions; 

(6)  Has  been  in  existence  for  at  least 
two  years.  The  Secretary  considers  an 
institution  to  have  been  in  existence  for 
two  years  if  it  has  been  legally 
authorized  to  provide,  and  has  provided, 
a  training  program  on  a  continuous  basis 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
during  the  24  months  (except  for  normal 
vacation  periods)  preceding  the  date  of 
application  for  eligibility. 

(b)  For  the  purposes  of  this  definition 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authority  as  to 
the  quality  of  education  or  training 
offered. 

(20  U.S.C.  1141(a).  20  U.S.C.  1088) 

§  668.5    Recognized  equivalent  of  a  high 
school  diploma. 

The  "recognized  equivalent  of  a  high 
school  diploma"  is — 

(a)  A  General  Education  Development 
(GED)  Certificate,  or 

(b)  A  State  certificate  received  by  a 
student  after  the  student  has  passed  a 
State  authorized  examination,  which 
that  State  recognizes  as  the  equivalent 
of  a  high  school  diploma. 

[20  U.S.C.  1141(a)) 

§  668.6    Ability  to  benefit. 

(a)  "Ability  to  benefit"  means  that  a 
person  admitted  to  an  institution  of 
higher  education  has  the  ability  to 
benefit  from  the  education  or  training  he 
or  she  is  to  receive. 

(b)(1)  An  institution  that  admits  as 
regular  students  persons  who  do  not 
have  a  high  school  diploma  or  the 
recognized  equivalent  of  a  high  school 
diploma  and  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located, 
shall  develop  and  consistently  apply 
criteria  for  determining  whether  these 
students  have  the  ability  to  benefit  from 
the  education  or  training  offered. 

(2)  An  institution  must  be  able  to 
demonstrate,  upon  request  of  the 
Secretary,  that  these  students  have  the 
ability  to  benefit. 

(20  U.S.C.  1088,  1141) 


§  668.7    One  year  training  program. 

A  "one  year  training  program"  is  a 
program  which  is  at  least — 

(a)  24  semester  or  trimester  hours  or 
units,  or  36  quarter  hours  or  units  at  an 
institution  using  credit  hours  or  units  to 
measure  progress; 

(b)  900  clock  hours  of  supervised 
training  at  an  institution  using  clock 
hours  to  measure  progress:  or 

(c)  900  hours  of  preparation  in  a 
correspondence  program. 

(20  U.S.C.  1141(a)) 

§  668.8    Six  month  training  program. 

(a)  A  "six  month  training  program"  is 
a  program  which  is  at  least — 

(1)  16  semester  or  trimester  hours  or 
units,  or  24  quarter  hours  or  units,  at  an 
institution  using  credit  hours  or  units  to 
measure  progress; 

(2)  600  clock  hours  of  supervised 
training  at  an  institution  using  clock 
hours  to  measure  progress; 

(3)  600  hours  of  preparation  in  a 
correspondence  program. 

(b)  In  lieu  of  the  credit  or  clock  hour 
requirements  of  paragraphs  (a)(1)  or 
(a)(2)  of  this  section,  the  Secretary  may 
determine  that  an  institution  offers  a 
six-month  training  program  if — 

(1)  The  accrediting  association  that 
accredits  the  institution  certifies  that  the 
program  offered  by  the  institution  is 
equal  in  course  content  and  student 
work  load  to  the  comparable  clock  or 
credit  hour  program  described  in 
paragraphs  (a)(1)  or  (a)(2)  of  this 
section,  and 

(2)  the  Secretary  determines  that  the 
institution's  course  content  and  student 
work  load  requirements  support  that 
determination. 

(20  U.S.C.  1088) 

§  668.9    Civil  rights  requirements. 

An  institution  parUcipating  in  any  title 
IV  program  must  comply  with  the 
following  civil  rights  statutes  and 
regulations. 


Subject 

Statute 

Regulation 

Otscnminal>on  on  the 

Title  VI  of  the  CivS 

34  CFR  Pan 

basis  o(  race. 

Rights  Act  of  1964 

100 

cotor  0'  natural 

(42  u  S  C  2000d 

ongin 

through  2000d-4) 

Oiscnmmation  on  the 

Title  IX  of  U>e 

34  CFR  Pat 

basis  of  sex 

Education 
Amendments  of 
1972  (20  use 
1681-1683) 

106 

Discnmmalion  on  ttw 

Section  504  of  the 

34  CFR  Pan 

basis  o<  handicap 

Rehabilitation  Act 
of  1973  (29  use 
794) 

104 

Discnminaiion  on  the 

The  Age 

basis  of  age 

DiscnminatKxi  Act 
(42  use  6101  et 
seqX 
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§668.10    Criminal  penalties. 

Section  490  of  the  Higher  Educjtion 
Act  of  1965  provides  as  follows: 

(a)(1)  Any  person  who  knowingly  and 
willfully  embezzles,  misapplies,  steals, 
or  obtains  by  fraud,  false  statement,  or 
forgery  any  funds,  assets,  or  property 
provided  or  insured  under  any  title  IV 
student  assistance  program  shall  bo 
fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  fi\e  years, 
or  both. 

(2)  However  if  the  amount  so 
embezzled,  misapplied,  stolen,  or 
obtained  by  fraud,  false  statement,  or 
forgery  does  not  exceed  S200,  the  fine 
shall  not  be  more  than  SI. 000  and 
imprisonment  shall  not  exceed  one  year. 
(.T  both. 

(b)  Any  person  who  knowingly  and 
willfully  makes  any  false  statement, 
furnishes  any  false  information,  or 
conceals  any  material  information  in 
connection  uith  the  assignment  of  a 
loan  which  is  made  or  insured  under  this 
title  shall,  upon  conviction  thereof,  be 
fined  not  more  than  $1,000  or  imprisoned 
not  more  than  one  year,  or  both. 

(c)  Any  person  who  knowingly  and 
willfully  makes  an  unlawful  payment  to 
an  eligible  lender  under  the  GSL  or 
PLUS  programs  as  an  inducement  to 

.  make,  or  to  acquire  by  assignment,  a 
loan  insured  under  one  of  those 
programs  shall,  upon  conviction  thereof, 
be  fined  not  more  than  51,000  or 
impnsoned  not  more  than  one  year,  or 
both. 

(d)  Any  person  who  knowingly  and 
willfully  destroys  or  conceals  any  record 
relating  to  the  provision  of  assistance 
under  any  title  IV  student  assistance 
program  with  intent  to  defraud  the 
United  States  or  to  prevent  the  United 
States  from  enforcing  any  right  obtained 
by  subrogation  under  this  part,  shall, 
upon  conviction  thereof,  be  fined  not 
more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both. 

(20l'.S.C.  irw") 

(c)  Subpait  B  is  revised  to  rca<}  as 

follows: 

Subpart  B— Standards  for  Audits, 
Records,  Financial  Responsibility, 
Administrative  Capability  and 
Disposition  of  Refunds 

§  668. 1 1     Scope— Participation  agreement. 

(a)  This  subpart  applies  to  an 
education  institution  that  satisfies  the 
dijfinition  of: 

(1)  A  public  or  private  nonprofit 
institution  of  higher  education  set  forth 
in  §  668.2: 

(2)  A  proprietary  institution  of  high(>r 
(iducation  set  forth  in  §  668. 3; 

(3)  A  postsecondary  vocational 
institution  set  forth  in  §  668.4:  and 


(4)  A  vocation  school  set  forth  in 
section  435(c)  of  the  Higher  Education 
Act.  \ 

(b)  This  subpait^describes  standards 
that  an  institution  referred  to  in 
paragraph  fa)  of  this  section  must  meet 
in  order  to  participate  in  any  title  IV 
student  assistance  program.  These 
standards  concern  the  conduct  of  audits, 
the  maintenance  of  records,  financial 
responsibility,  administrative  capability, 
and  the  distribution  of  insti'utional 
refunds. 

(c)  Noncompliance  with  these 
provisions  may  subject  an  institution  to 
proceedings  under  Subpart  G.  These 
procedures  may  lead  to  a  fine  or  a 
limitation,  suspension,  or  termination  of 
the  institution's  eligibility  lo  participate- 
in  any  or  all  of  the  title  IV  student 
assistance  programs. 

(d)  Insti/uliu.na! purticipatiuji 
(i\;ivenu'nt.  (1)  An  eligible  institution 
must  enter  into  a  written  agreement 
with  the  Secretary,  on  a  form  approved 
by  the  Secretary,  in  order  to  participate 
in  any  of  the  title  IV  student  assistance 
programs  other  than  the  State  Student 
Incentive  Grant  Program. 

(2)  This  agreement  conditions  thi; 
initial  and  continued  eligibility  of  the 
institution  to  participate  in  the  title  IV 
student  assistance  programs  upon 
compliance  with  the  provisions  of  this 
part  and  the  individual  program 
requirements. 

|::OL'.S.C.  1094] 

§  668.12    Audits,  records  and  examination. 

(a)  If  an  Institution  participates  in  the 
National  Direct  Student  Loan  (34  CFR 
Part  674),  College  Work-Study  (34  CFR 
Part  675),  Supplemental  Educational 
Opportunity  Grant  (34  CFR  Part  670). 
Guaranteed  Student  Loan  (.34  CFR  Part 
1)82),  the  Par(;nt  loans  for 
Undergraduate  Students  (34  CFR  Part 
683).  or  Pell  Gran!  (34  CFR  Part  690) 
Prog'ams,  it  shall  comply  with  the 
regulations  for  those  programs 
concerning  (1)  fiscal  and  accounting 
systems,  (2)  biennial  audits  of 
institutional  transactions.  (3)  piogiam 
and  fiscal  recoidkenping.  and  (4]  record 
retention. 

(b)(1)  .■\ny  indi\  idual  who  conducts  an 
audit  must  be  sufficiently  independent 
of  those  authorizing  the  expenditure  of 
Federal  funds  to  produce  unbiased 
opinions,  conclusions,  or  judgments.  The 
independence  of  this  individual  shall  be 
judged  by  the  criteria  set  forth  in  part  III. 
chapter  3  of  the  U.S.  General  Accounting 
Office  publication  Slcndanls  for  Audit 
of  Guvornmt'iUal  Organizations. 
Programs,  Activities,  and  Functions. 
Additionally,  auditors  other  than 
employees  of  a  State  or  local 


government  shall  meet  the  qualifications 
criteria  set  forth  in  appendix  I  of  the 
GAO  document.  (These  documents  are 
included  as  Appendices  B  and  C  of  this 
part.) 

(2)  The  institution  must  provide  thai 
any  individual  or  firm  conducting  an 
audit  described  in  this  section  shall  gi\H 
the  Education  Department's  Inspector 
General  or  the  Secretary  access  to 
records  or  other  documents  necessary  to 
review  the  results  of  the  audit. 

(3)  Upon  written  request,  an 
institution  shall  give  the  Secretary 
access  to  all  program  and  fiscal  records, 
including  records  reflecting  transactions 
with  any  financial  institutroh  with  which 
it  deposits  or  has  deposited  any  title  IV 
funds. 

(c)(1)  With  respect  to  each  student 
recipient  of  title  IV  financial  aid.  an 
institution  shall  establish  and  maintain 
on  a  current  basis  records  regarding — 

(i)  The  student's  admission  lo,  and 
enrollment  status  at,  the  institution: 

(ii)  The  program  and  courses  in  which 
the  student  is  enrolled; 

(iii)  'Whether — according  to  the 
written  standards  and  practices  of  the 
institution — the  student  is  making 
satisfactory  progress  toward  completion 
of  his  or  her  course  of  study: 

(iv)  Any  refunds  due  or  paid  the 
student; 

(v)  The  student's  placement  by  the 
institution  in  a  job  if  the  institution 
provides  a  placement  service  and  the 
student  uses  that  service;  and 

(vi)  The  student's  receipt  of  financial 
aid  (see  §  668.14). 

(2)(i)  An  otherwise  eligible  institution 
shall  establish  and  maintain  records 
regarding  the  educational  qualifications 
of  each  regular  student,  whether  or  not 
the  student  receives  title  IV  aid.  which 
are  relevant  to  the  institution. 

(ii)  An  institution  where  only  certain 
programs  have  been  determined  eligible 
shall  establish  and  maintain  records 
rega'-ding  the  admissions  requirements 
and  educational  qualifications  of  each 
regular  student  enrolled  in  the  eligible 
program(s)  whether  or  not  the  student 
received  title  IV  aid. 

(3)  Records  shall  be — 

(i)  Systematically  organized;  and 

(ii)  Readily  available  for  review  by 
the  Secretary  at  the  geographical 
location  where  the  students  will  receive 
their  degiees  or  certificates  of  program 
or  course  completion. 

120  U.S. C.  1094.) 

§668.13    Audit  exceptions  and 
repayments. 

(a)(1)  If — as  a  result  of  its  owr.  audit 
or  an  audit  performed  at  the  direction  of 
the  institution — the  Education 
Departments  Inspector  General 


questions  an  expenditure  or  the 
institution's  compliance  with  an 
applicable  requirement,  the  Inspector 
General  notifies  the  Secretary  and  the 
institution  of  the  questioned  expenditure 
or  procedure. 

(2)  If  the  institution  believes  that  the 
questioned  expenditure  or  procedure 
was  proper,  it  shall  notify  the  Secretary 
in  writing  of  its  position  and  the  reasons 
for  its  position. 

(3)  The  institution's  response  must  be 
received  by  the  Secretary  within  35  days 
of  the  date  of  the  audit  agency's 
notification  to  the  institution. 

(b)(1)  Based  on  the  audit  finding  and 
the  institution's  response,  the  Secretary 
determines  the  amount  of  funds 
improperly  spent,  if  any.  and  instructs 
the  institution  as  to  the  manner  or 
repayment. 

(2)  The  Institution  shall  repay  those 
funds  within  60  days  of  the  date  of  the 
Secretary's  notification,  unless  the 
Secretary  permits  a  longer  repayment 
period. 

(20  U.S.C.  1094.) 

§  668.14    Financial  aid  transcript. 

(a)(1)  Disbursing  money  only  after 
receiving  a  transcript — general  rule.  If 
informed  by  a  student  that  he  or  she 
attended  another  eligible  institution  on 
at  least  a  half-time  basis,  the  institution 
the  student  is  currently  attending  shall 
not  disburse  any  title  IV  funds  (other 
than  Guaranteed  Student  Loan  and 
Parent  Loans  for  Undergraduate 
Students  checks  where  the  institution  is 
not  the  lender)  to  that  student  before 
obtaining  a  properly  signed  financial  aid 
transcript  from  the  institution  or 
institutions  the  student  previously 
attended,  unless  the  other  institution  or 
institutions  each  indicate,  in  writing  that 
they  are  not  required  to  provide  a 
transcript  under  the  provisions  of 
paragraph  (b)  or  paragraph  (c)(2)  or 
(c)(3)  of  this  section.  The  student's 
current  institution  may  disburse  title  IV 
funds  on  the  basis  of  such  a  written 
notice  or  notices, 

(2)  Limited  exception  to  the  general 
rule.  The  institution  the  student  is 
currently  attending  may  disburse  title  IV 
funds  to  a  student  for  one  payment 
period  if  it  does  not  receive  in  a  timely 
manner  the  requested  transcript  or  a 
written  notice  that  the  transcript  will  not 
be  forthcoming  as  provided  in  paragraph 
(d)  of  this  section. 

(b)  Providing  a  transcript — general 
rule.  (1)  Upon  request,  an  institution 
shall  provide  to  another  institution  a 
financial  aid  transcript  for  a  current  or 
former  student  who  received,  while 
attending  the  institution — 


(i)  A  Pell  Grant  during  the  award 
period  in  which  the  request  for  the 
transcript  is  made; 
(ii)  A  Supplemental  Grant;  or 
(iii)  A  National  Direct  Student  Loan. 

(2)  The  institution  shall  honor  a 
request  for  a  transcript  from  a  student  or 
the  institution  the  student  is  attending  or 
planning  to  attend. 

(3)  The  institution  shall  provide  the 
transcript  in  a  timely  manner. 

(4)  The  transcript  must  be  signed  by 
an  official  authorized  by  the  institution 
to  sign  such  transcripts. 

(c)  Exceptions  to  the  general  rule  in 
paragraph  (b)  of  this  section.  An 
institution  does  not  have  to  provide  the 
requested  transcript  if — 

(1)  The  subject  student — 

(i)  Is  in  default  on  any  title  IV  loan 
made  or  received  for  attendance  at  that 
institution;  or 

(ii)  Owes  a  refund  on  any  title  IV 
grant  received  for  attendance  at  that 
institution; 

(2)  The  transcript  would  only  include 
information  based  on  records  that  the 
institution  is  no  longer  required  to  keep 
under  the  record  retention  regulations 
referred  to  under  §  668, 12(a);  or 

(3)  The  institution  participates  in  the 
Pell  Grant  Program  under  the  Alternate 
Disbursement  System  and  does  not  also 
participate  in  the  Supplemental  Grant  or 
National  Direct  Student  Loan  program  in 
the  award  period  in  which  the  request 
for  the  transcript  is  received. 

(d)  Notifying  the  student's  new 
institution  in  a  timely  manner  that  the 
transcript  is  not  forthcoming.  If  an 
institution  has  been  requested  to 
provide  a  transcript  but  is  not  required 
to  do  so  according  to  paragraph  (b)  or 
paragraph  (c)  of  this  section,  it  must 
notify  the  student's  new  institution  in 
writing  in  a  timely  manner  that  the 
transcript  will  not  be  forthcoming  and 
specify  the  reason  for  the  refusal. 

(e)  Information  included  in  a  student's 
financial  aid  transcript.  A  student's 
financial  aid  transcript  shall  include, 
with  respect  to  any  year  for  which  the 
institution  is  required  to  keep  that 
student's  financial  aid  records,  at  least 
the  following  information — 

(1)  The  student's  name  and  social 
security  number; 

(2)  Whether  the  student  received  a 
Supplemental  Grant  in  any  award  year; 

(3)  For  the  award  period  in  which  the 
request  for  the  transcript  is  made, 

(i)  the  student's  Scheduled  Pell  Grant 
and  the  amount  of  Pell  Grant  funds 
disbursed  to  the  student. 

(ii)  The  amount  of  Supplemental 
Grants  disbursed  to  the  student; 

(4)  The  amount  of  National  Direct 
Student  Loans  advanced  to  the  student 
during  each  award  year; 


(5)  Whether  the  student  is  in  default 
on — 

(i)  A  National  Direct  Student  Loan 
made  by  the  institution,  or 

(ii)  A  Guaranteed  Student  Loan  or  a 
Parent  Loan  for  Undergraduate  Students 
the  student  received  for  attendance  at 
the  institution  if  the  institution  is  aware 
of  the  default  status,  and 

(6)  Whether  the  student  owes  a  refund 
on — 

(i)  A  Pell  or  Supplemental  Grant  for 
attendance  at  the  institution,  or 

(ii)  A  State  Student  Incentive  Grant 
received  for  attendance  at  the 
institution,  if  the  institution  is  aware 
that  the  student  owes  the  refund. 

(20  U.S.C.  1091.  1094.) 

§  668. 1 5    Factors  of  rtnancia! 
responsibility. 

(a)  An  institution  is  financially 
responsible  if  it  is  able  to — 

(1)  Provide  the  educational  services 
stated  in  its  official  publications  and 
statements; 

(2)  Provide  the  administrative 
resources  necessary  to  comply  with  the 
requirements  of  this  subpart;  and 

(3)  Meet  all  its  financial  obligations 
including  refunds. 

(b)  The  Secretary  considers  that  an 
institution  is  not  financially  responsible 
if— 

(1)  Under  a  cash  or  accrual  system  of 
accounting,  it — 

(i)  Has  a  history  of  operating  losses, 
or 

(ii)  Had,  for  its  latest  fiscal  year,  a 
deficit  net  worth.  A  deficit  net  worth 
occurs  when  the  institution's  Habilities 
exceed  its  assets;  or 

(2)  Under  an  accrual  system  of 
accounting,  it  had  at  the  end  of  its  latest 
fiscal  year,  a  ratio  of  current  assets  to 
current  liabilities  of  less  than  1:1;  or 

(3)  Under  a  fund  accounting  system  its 
unrestricted  current  or  operating  fund 
reflects  a  history  of  sustained  material 
deficits. 

(c)  The  Secretary  determines  that  an 
institution  is  financially  responsible 
under  paragraphs  (a)  and  (b)  of  this 
section  by  evaluating  documents 
submitted  by  the  institution.  Upon 
request  of  the  Secretary,  the  institution 
must  submit  for  its  latest  complete  fiscal 
year — 

(1)  A  statement  of  profit  and  loss  and 
a  balance  sheet,  or  for  fund  accounting, 
a  fund  statement;  or 

(2)  An  audit  prepared  by  a  State  or 
local  audit  agency  for  a  public 
institution;  or 

(3)  A  certified  audit  prepared  by  a 
certified  or  licensed  public  accountant 
for  a  non-public  institution. 

(d)  The  Secretary  may  determine  that 
an  institution  is  financially  responsible 


^ 
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even  though  it  does  not  appear  so  undv.r 
paragraphs  (a),  (b)  and  (c)  of  this 
section.  To  enable  the  Secretary  to  make 
this  determination,  the  Secretary  may 
request  the  institution  to  submit  for  its 
current  fiscal  year — 

(1)  (i)  A  statement  of  profit  and  loss 
and  a  balance  sheet,  or  for  fund 
accounting,  a  fund  statement,  or 

(ii)  An  audit  prepared  by  a  Stale  or 
local  audit  agency  for  a  public 
institution;  or 

(iii)  A  certified  audit  propared  by  a 
certified  or  licensed  public  accountant 
for  a  non-public  institution;  and 

(2)  Other  appropriate  documents  that 
will  demonstrate  to  the  Secretary  that  it 
has  sufficient  financial  responsibility 
and  capability  to  continue  to  participate 
in  the  title  IV  programs  in  spite  of  its 
inability  to  meet  the  requirements  of 
paragraphs  (a),  (b],  and  (c)  of  this 
Si^ction. 

(e)(1)  The  Secretary  may  require  that 
the  statement  of  profit  and  loss,  balance 
sheet  and  fund  statement  referred  to  in 
paragraphs  (c)(1)  and  (d](l)  of  this 
section  be  audited  and  certified  by  a 
certified  public  accountant. 

(2)  If  the  Secretary  requires  an 
institution  to  submit  under  paragraphs 
(c)  and  (d)  of  this  section  a  statement  of 
profit  and  loss  a  balance  sheet,  a  fund 
statement  or  an  audit,  the  Secretary  may 
also  require  the  institution  to  submit  the 
accountant's  notes  for  that  work  which 
must  be  audited  and  certified  by  a 
certifieu  public  accountant. 

(f)(l)(i)  An  otherwise  eligible 
institution  shall  obtain  and  keep  current 
adequate  fidelity  bond  coverage  in  order 
to  protect  the  Government's  interest  in 
the  title  IV  funds  it  receives  as  a  trustee. 

(ii)  However,  a  public  institution  that 
is  bonded  by  the  State  against  the  type 
of  losses  described  in  paragraph  (0(2)  of 
this  section  does  not  have  to  obtain 
additional  fidelity  bond  coverage. 

(2)  A  fidelity  bond  indemnifie?:  the 
holder  against  losses  resulting  from 
fraud  of  lack  of  integrity,  honesty,  or 
fidelity  of  one  or  more  of  its  employees 
or  officers. 

(3)  Any  bond  required  under  this 
paragraph  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties  (31  CFR 
Part  223).  A  list  of  these  companies  is 
published  annually  by  the  Department 
of  the  Treasury  in  its  Circular  570. 

(20  U.S.C.  1094.) 

i;  668.16    Standards  of  administrative 
capability. 

To  participate  in  a  title  IV  student 
financial  aid  program,  an  institution 
must  be  able  to  adequately  administer 
those  programs.  The  Secretary  considt-rs 
an  institution  to  have  that  capability  if  it 


establishes  and  maintains  required 
student  and  financial  records  and  if  it — 

(a)  Designates  a  capable  individual  to 
be  responsible  for — 

(1)  Administering  all  the  title  IV 
student  assistance  programs  in  which  it 
participates,  and 

(2)  Coordinating  the  title  IV  programs 
with  the  institution's  other  Federal  and 
non-Federal  programs  of  student 
financial  assistance; 

(b)  Communicates  to  the  individual 
designated  to  be  responsible  for 
administering  title  IV  programs,  all  the 
information  received  by  any 
institutional  office  that  bears  on  a 
student's  title  IV  eligibility. 

(c)  Uses  an  adequate  number  of 
qualified  persons  to  administer  those 
programs.  In  determining  whether  an 
institution  uses  an  adequate  number  of 
qualified  persons,  the  Secretary 
considers  the  number  of  students  aided, 
the  number  and  types  of  progra.ms  in 
which  the  institution  participates,  the 
number  of  applications  evaluated,  the 
amount  of  funds  administered,  and  the 
financial  aid  delivery  system  used  by 
the  institution; 

(d)(1)  Administers  title  IV  programs 
with  adequate  checks  and  balances  in 
its  system  of  internal  controls,  and 

(2)  Divides  the  functions  of 
authorizing  payments  and  disbursing 
funds  so  that  no  office  has  responsibility 
for  both  functions  w  ith  respect  to  any 
particular  student  aided  undfu  the 
programs; 

(e)  Establishes,  publishes,  and  applies, 
reasonable  standards  lor  measuring 
whether  a  student  receiving  aid  under 
any  title  IV  program  is  maintaining 
satisfactory  progress  in  his  or  her  course 
of  study; 

(f)  Develops  an  adequate  system  to 
verify  the  consistency  of  the  information 
it  receives  from  different  sources  with 
respect  to  a  student's  application  for 
financial  aid  undter  title  IV  programs.  In 
determining  whether  the  institution  has 
an  adequate  verification  system,  the 
Secretary  considers  whether  the 
institution  reviews — 

(1)  All  student  aid  applications,  need 
analysis  docyments,  statements  of 
educational  purpose,  and  eligibility 
notification  documents  presented  by  or 
on  behalf  of  each  applicant, 

(2)  Any  documents,  including  any 
copies  of  State  and  Federal  Income  Tax 
returns,  that  are  normally  collected  by 
the  institution  to  validate  information 
r<-cei\ed  from  other  sources,  and 

(3)  Any  other  information  normally 
available  to  the  institution  regarding  a 
student's  citizenship,  previous 
educational  experience  or  other  factors 
relating  to  the  student's  eligibility  for 
title  i\'  funds;  and 


(g)  Provides  adequate  financial  aid 
counseling  to  eligible  students  who 
apply  for  title  IV  aid.  In  determining 
whether  aa  institution  provides 
adequate  counseling,  the  Secretary 
considers  v.'hcther  its  counseling 
includes  information  regarding — 

(1)  The  source  and  amount  of  each 
type  of  aid  offered. 

(2)  The  method  by  which  aid  is 
determined  and  disbursed  or  applied  to 
a  student's  account,  and 

(3)  The  rights  and  responsibilities  of 
the  student  with  respect  to  enrollment  at 
the  institution  and  receipt  of  financial 
aid.  This  information  includes  the 
institution's  refund  policy,  its  standards 
of  satisfactory  progress,  and  other 
conditions  that  m.ay  alter  the  student's 
aid  package. 

120  U.S.C.  1094.) 

§  668.17    Additional  factors  for  evaluating 
administrative  capability  and  financial 
responsibility. 

(a)  The  Secretary  considers  that  lo.in 
default  and  withdrawal  rates  may 
impair  an  institution's  capability  of 
properly  administering  student  financial 
aid  programs  authorized  under  title  IV 
if— 

(ifrhe  default  rate  on  Guaranteed 
Student  Loans,  Parent  Loans  for 
Undergraduate  Students  or  National 
Direct  Student  Loans  made  to  students 
for  attendance  at  that  institution 
exceeds  20  percent  of  the  principal  of  all 
those  loans  that  have  reached  the 
repayment  period;  or 

(2)  For  an  instjtution  that  has  a 
common  academic  year  for  a  majority  uf 
its  students,  more  than  33  percent  of  the 

•regular  students  who  are  enrolled  at  the 
beginning  of  an  academic  year 
withdraw  from  enrollment  at  that 
institution  during  that  academic  year:  or 

(3)  For  an  institution  which  does  not 
have  a  common  academic  year  for  a 
m.ajority  of  its  students,  more  than  33 
percent  of  the  regular  students  enrolled 
at  the  beginning  of  any  8-month  period 
withdraw  during  that  period. 

(b)(1)  If  the  default  or  withdrawal 
rates  for  an  institution  are  as  high  as  or 
higher  than  the  rates  set  forth  in 
paragraph  (a),  of  this  section  and  the 
Secretary  believes  that  these  rates 
impair  the  institution's  administrative 
capability,  the  Secretary  may  require  the 
institution  to  submit  for  its  latest 
complete  fiscal  year  a  profit  and  loss 
statement,  balance  sheet  or  audit. 

(2)  An  audit  must  be — 

(i)  Prepared  by  a  State  or  local  audit 
agency  for  a  public  institution,  or 

(ii)  Prepared  by  a  certified  public 
accountant  or  licensed  public 
accountant  for  a  nonpublic  institution; 


(3)  The  date  of  the  statement's 
preparation  shall  be  within  12  months  of 
the  date  of  the  Secretary's  request, 

(c)  The  Secretary  may  require  that  the 
profit  and  loss  statement  and  balance 
sheet  referred  to  in  paragraph  (b)(1)  of 
this  section  be  audited  and  certified  by 
a  certified  public  accountant. 

(d)(1)  If  the  Secretary  determines  that 
the  loan  default  or  withdrawal  rates  for 
an  institution  impairs  its  capability  to 
administer  any  financial  aid  program 
authorized  under  title  IV.  the  Secretary 
n-quires  the  institution  to  take 
reasonable  and  appropriate  measures  to 
alleviate  those  conditions  as  a 
requirement  for  its  continued 
participation  in  those  programs. 

(2)  Before  initiating  that  action,  the 
Secretary  informs  the  institution  of  the 
findings  and  provides  it  at  least  35  days 
to  respond. 

(3)  "The  institution  may  respond  by — 
(i)  Demonstrating  that  the  conditions 

do  not  have  an  adverse  effect  on  the 
administration  of  the  program.s.  or 

(ii)  Submitting  a  plan  of  the  action  it 
will  take  to  alleviate  those  conditions, 

(20  U.S.C.  1094) 

§  668. 1 8    Change  in  ownership  or  control 

(a)  An  eligible  institution,  or  a 
previously  eligible  institution  that 
participated  in  any  title  IV  student 
jissistance  program,  that  changes 
ownership  resulting  in  a  change  in 
control  is  not  considered  by  the 
Secretary  to  be  the  same  institution 
imless — 

(1)  The  new  owner  agrees  lo  be  liable, 
or  the  old  and  new  owners  agree  to  be 
jointly  and  severally  liable,  for  all 
improperly  spent  title  IV  funds  pnn  ided 
to  the  institution  before  the  effective 
dale  of  the  change; 

(2)  The  new  owner  agrees — 

(i)  To  abide  by  the  institution's  refund 
policy  in  effect  before  the  effective  dali; 
of  the  change  for  students  who  were 
enrolled  before  the  effective  date,  and 

(ii)  To  honor  all  student  enroHiiienl 
contracts  that  were  signed  by  the 
institution  before  the  effective  date  of 
the  change:  and 

(3)  The  institution  submits  individual 
statements  for  both  new  and  former 
owners  listing  their  assets,  liabilities. 
and  net  worth,  and  either — 

(i)  A  profit  and  loss  statem.tml  and 
balance  sheet  for  the  institution's  latesl 
complete  fiscal  year,  or 

(ii)  An  audit  for  the  institution's  latest 
complete  fiscal  year  prepared  by  a 
certified  or  licensed  public  acr.oimlant; 
and 

(4)  The  institution  submits  additional 
financial  documents  if  requested  by  the 
Secretary  because  the  financial 
information  provided  in  .suliparagraph 


(3)  of  this  paragraph  is  insufficient. 

(b)  The  Secretary  may  require  that  the 
statements  provided  in  paragraphs 
(a)(3)(i)  and  (a)(3)(ii)  of  this  section  be 
audited  and  certified  by  a  certified 
public  accountant. 

(c)  For  purposes  of  this  subpart, 
"change  in  ownership  that  results  in  a 

change  in  control."  means  any  action  by 
which  a  person  or  corporation  obtains 
authority  to  control  the  actions  of  an 
institution.  These  actions  may  include, 
but  are  not  limited  to — 

(1)  Tlie  transfer  of  the  controlling 
interest  of  stock  of  an  institution  to  its 
parent  corporation; 

(2)  The  merger  of  two  or  more 
institutions; 

(3)  The  division  of  one  institution  into 
two  or  more  institutions; 

(4)  The  transfer  of  the  assets  of  an 
institution  to  its  parent  corporation;  or 

(5)  The  transfer  of  the  liabilities  of  an 
institution  to  Its  parent  corporation. 

(20  U.S.C.  1094) 

§668.19    Contracting  for  educational 
programs  or  courses. 

(a)  An  institution  may.  without  losing 
its  eligibility  to  participate  in  any  title  IV 
student  assistance  program,  enter  into  a 
written  contract  or  agreement  to  have  a 
portion  of  its  educational  programs 
provided  by  another  institution,  school, 
or  organization  if  the  written  contract  or 
agreement  satisfies  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  The  otherwise  eligible  institution 
must  give  credit  to  students  in  the 
contracted  portion  portion  of  the 
prngiam  on  the  same  basis  as  if  it 
provided  the  poi  lion  of  the  program 
itself. 

((,}  The  otherwise  eligible  institution 
must  enter  into  a  contract  with — 

(1)  Another  eligible  institution;  or 

(2)  An  ineligible  institution,  school  or 
orjjanizHtion  i!'; 

(i)  The  contracted  portion  of  the 
proj^.'-.iirj  does  not  exceed  25  percent  of 
the  student's  total  program  of  study;  or 

(ii)  The  oth»;rwise  eligible  institution's 
ancrediling  agency,  or  State  agency  for 
the  approval  of  public  postsecondary 
voc.il tiori.il  education,  determines  that  its 
contractual  arrangement  meets  the 
ag'.»nry's  standards  for  contracting  for 
edut.dticiial  services. 

121)  l,'.S.c;.  1094.) 

§  668.20    Institutions  stop  providing 
educational  instruction— loss  of  eligibility. 

(a)  When  an  institution  stops 
pn)\  iding  educational  instruction  or 
Iiiscs  eligibility  it  shall — 

(1)  .Notify  the  Secretary  of  that  fact: 

(2)  Refund  to  the  Federal  government, 
or  otherwise  dispose  of  by  instructions 
from  the  Secretary,  any  unobligated  title 
IV  funds  it  has  received,  except — 


(i)  Those  funds  it  has  committed  but 
not  yet  paid  to  students  in  that  payment 
period,  and 

(ii)  Its  administrative  allowance,  if 
applicable; 

(3)  Submit  to  the  Secretary  within  45 
days  after  the  effective  date  of  closing 
or  loss  of  eligibility — 

(i)  All  financial,  performance,  and 
other  reports  required  by  each 
appropriate  title  IV  program  regulation, 
and 

(ii)  An  audit  of  all  title  IV  funds  it 
received; 

(4)  Inform  the  Secretary  of  the 
arrangements  it  has  made  for  the  proper 
retention  and  storage  of  all  records 
concerning  the  administration  of  title  IV 
programs.  These  records  must  be 
retained  for  a  minimum  of  five  years: 

(5)  Inform  the  Secretary  of  how  it  will 
provide  for  the  collection  of  any 
outstanding  title  IV  student  loans;  and 

(6)  Make  refunds  of  unearned  tuition 
and  fees  according  to  §  668.21  of  this 
subpart. 

(20  U.S  C.  1094} 

§  668.21    Distribution  formula  for 
institutional  refunds  and  repayments  of 
cash  disbursements  made  directly  to  the 
student. 

(a)  Institutional  refunds  to  title  IV 
progmms.  (1)  If  a  refund  is  due  to  a 
student  under  the  institution's  refund 
policy  and  the  student  received  financial 
aid  under  any  title  IV  student  financial 
aid  program  other  than  the  College 
Work-Study  Program,  a  portion  of  the 
refund  shall  be  returned  to  the  title  IV  , 
student  assistance  program(s). 

(2)  Except  as  provided  in  paragraph 
{a)(3)  of  this  section  the  institution  shall 
multiply  the  institutional  refund  by  the 
following  fraction  to  determine  the 
portion  of  the  refund  to  be  returned  to 
the  title  IV  program(s): 

total  amount  of  title  IV  aid  (exclusive  of  work 
narninj;s)  awarded  for  the  payment  period 

lota!  iimjjunl  of  aid  (exclusive  of  work 
earnings)  awarded  for  the  payment  period 

(3)  If  a  student  has  received  Pell  Grant 
funds  at  the  institution  under  the 
Alternate  Disbursement  System. 

(i)  The  institution  shall  use  the 
following  fraction  in  lieu  of  the  fraction 
in  paragraph  (a)(2)  of  this  section  to 
determine  the  portion  of  the  refund  to  be 
returned  to  the  title  IV  programs  (other 
than  the  Pell  Grant  program.) 

total  .imount  of  title  IV  aid  (exclusive  of  >*ork 
eamin.i^s  and  Pell  Grant  funds)  awarded  for 
the  p.ivmcnt  period 

total  amount  of  <Tid  (pxc!usi\c  of  work 
earnings  iind  Pell  Grant  funds)  awarded  tor 
the  payment  period 
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(ii)  the  institution  shall  notify  the 
Secretary  of  the  amount  of  money  that  it 
is  returning  to  the  title  IV  program 
according  to  paragraph  (a)(3)(i)  of  this 
section. 

(b)  Distribution  among  the  title  IV 
programs.  (1)  The  institution  shall 
develop  written  policies  allocating  thp 
title  IV  portion  of  the  refund  to  the 
various  title  IV  programs  from  which  the 
student  received  aid.  These  policies 
shall  be  applied  on  a  consistent  basis  to 
all  students  receiving  title  IV  funds. 

(2)  The  portion  of  a  refund  allocated 
to  a  program  may  not  exceed  the 
amount  a  student  received  from  thai 
program. 

(3)  As  provided  in  34  CFR  682.610  of 
the  Guaranteed  Student  Loan  Program 
regulations  and  34  CFR  683.85  of  the 
Parent  Loans  for  Undergraduate 
Students  Program  regulations,  the 
institution  shall  return  to  the  students 
lender  any  portion  of  a  refund  which  is 
allocable  to  a  loan  made  under  the 
Guaranteed  Student  Loan  I^rogram  or 
the  Parent  Loans  for  Undergraduate 
Students  Program. 

(c)  Distribution  of  repayments  of  cash 
disbursements  made  directly  to  the 
student  for  non-institutional  costs.  (1 ) 
Any  cash  that  an  institution  disbursed 
to  a  student  for  a  payment  period  under 
arr\'  title  IV  program  other  than  the 
College  Work-Study.  Guaranteed 
Student  Loan  or  Parent  Loans  for 
Undergraduate  Students  Program 
becomes  an  overpayment  if  before  the 
first  day  of  classes  of  that  payment 
period  the  student  officially  withdraws, 
drops  out,  or  is  expelled. 

(2)  An  institution  shall  determine, 
under  paragraph  (c)(3)  of  this  section, 
whether  any  cash  it  disbursed  to  a 
student  for  a  payment  period  under  any 
title  IV  program  other  than  the  College 
Work-Study,  Guaranteed  Student  Loan 
or  Parent  Loans  for  Undergraduate 
Students  program  amounts  to  an 
overpayment  if  the  student  withdraws, 
drops  out,  or  is  expelled  on  or  after  the 
first  day  of  classes  of  that  payment 
period. 

(3)  In  determining  whether  a  student 
received  an  overpayment  for  purposes 
of  paragraph  (c)(2)  of  this  section,  and 
the  amount  of  that  overpayment,  the 
institution  shall  subtract  from  the  cash 
disbursed  to  the  student  for  non- 
institutional  costs,  the  non-institutional 
costs  that  were  to  be  paid  by  the 
disbursement  for  the  portion  of  the 
payment  period  during  which  the 
student  was  enrolled.  Non-institutional 
educational  costs  may  include,  but  are 
not  limited  to.  room  and  board  (if  not 
contracted  for  with  the  institution). 


books  and  supplies,  transportation  and 
miscellaneous  expenses. 

(4)  If  a  student  drops  out.  the 
institution  shall  use  the  last  recorded 
day  of  class  attendance  by  the  student 
as  the  end  of  the  student's  enrollment. 
However,  if  it  is  unable  to  document  the 
student's  last  day  of  attendance,  any 
cash  it  disbursed  to  that  student  for  that 
payment  period  is  an  overpayment. 

(5)  The  institution  shall  multiply  the 
overpayment  by  the  following  fraction 
to  determine  the  portion  of  the 
overpayment  to  be  returned  to  the  title 
IV  program(s): 

total  amount  of  title  IV  aid  (exclusive  of  work 
earnings  and  CSL  and  PLUS  loans)  awarded 
for  the  payment  period — 

total  amount  of  aid  (exclusive  of  work 
earnings  and  GSL  and  PLUS  loans)  awarded 
for  thu  payment  period 

(d)  Distribution  among  the  title  IV 
proi!rams.  (1)  The  institution  shall 
develop  written  policies  allocating  the 
title  IV  portion  of  the  overpayment 
owed  by  the  student  to  the  various  title 
IV  programs  from  which  the  student 
received  aid.  These  policies  shall  be 
applied  on  a  consistent  basis  to  all 
students  receiving  title  IV  aid. 

(20  U.S.C.  1094) 

§  668.22    Federal  interest  in  title  IV  student 
assistance  program  funds. 

(a)  Except  for  funds  received  for  the 
administrative  cost  allowance,  funds 
received  by  an  institution  under — 

(1)  The  Pell  Grant  Program  (Regular 
Disbursement  System), 

(2)  The  Supplemental  Educational 
Opportunity  Grant  Program, 

(3)  The  College  Work-Study  Program, 
and 

(4)  The  National  Direct  Student  Loan 
Program,  are  held  in  trust  for  the 
intended  student  beneficiaries.  The 
institution,  as  a  trustee  of  Federal  funds, 
may  not  use  or  hypothecate  (i.e.,  use  as 
collateral)  title  IV  funds  for  any  other 
purpose. 

(b)  An  institution's  administrative  cost 
allowance  is  established  for  the  Pell 
Grant  Progiam.  the  Supplemental 
Educational  Opportunity  Grant  Program, 
the  College  Work-Study  Program,  and 
the  National  Direct  Student  Loan 
Program  by  section  489  of  the  Higher 
Education  Act  of  1965. 

(20  U.S.C.  WO  ft  sty.:  20  U.S.C.  1090) 

(d)  Subpart  C  is  added  to  read  as 
follows: 


Subpart  C— Student  Consumer 
Information  Services 

§  668.31    Scope. 

Each  institution  participating  in  any 
student  financial  assistance  program 
authorized  under  title  IV  of  the  Higher 
Education  Act,  including  the  Pell  Grant 
Program  under  the  Alternate 
Disbursement  System  (ADS),  shall 
disseminate  to  all  enrolled  students,  and 
to  prospective  students  upon  request 
through  appropriate  publications  and 
mailings,  information  concerning — 

(a)  The  institution  (see§  668.35)  and 

(b)  Any  student  financial  assistance 
available  to  students  enrolled  in  the 
institution  (see  §  668.34). 

(20  U.S.C.  1092). 

§  668.32    Definitions. 

As  used  in  this  subpart: 

Act  means  Title  IV  of  the  Higher 
Education  Act  (HEA)  of  1965.  as 
amended. 

Award  year  means  the  period  of  time 
between  July  1  of  one  year  and  June  30 
of  the,  following  year. 

Prospective  student  means  any 
individual  who  has  contacted  an 
institution  participating  in  a  title  IV 
student  financial  assista...,e  program  for 
the  purpose  of  requesting  information 
concerning  admission  to  the  institution. 

(20  U.S.C.  1092). 

§  668.33    Preparation  and  dissemination  of 
materials. 

For  each  award  year  in  which  it 
participates  in  a  title  IV  student 
assistance  program,  an  institution 
shall— 

(a)  If  necessary,  prepare  and  publish 
material  covering  the  topics  set  forth  in 
§  668.34  and  §  668.35, 

(b)  Make  such  material  available 
through  appropriate  publications  and 
mailings  to — 

(1)  All  currently  enrolled  students, 
and 

(2)  Any  prospective  student  upon 
request  of  that  student. 

(20  use.  1092). 

§  668.34    Financial  assistance  Information. 

(a)(1)  The  information  on  financial 
assistance  that  the  institution  must 
publish  and  make  readily  available  to 
current  and  prospective  students  shall 
include,  but  is  not  limited  to,  a 
description  of  all  the  Federal,  State, 
local,  private  and  institutional  student 
financial  assistance  programs  available 
to  students  who  enroll  at  that  institution. 

(2)  These  programs  include  both  need- 
based  and  non-need-based  programs. 

(3)  The  institution  may  describe  its 
own  financial  assistance  programs  by 
listing  them  in  general  categories. 


(b)  For  each  program  discussed  in 
paragraph  (a)  of  this  suction,  the 
information  provided  by  the  institution 
shall  describe — 

(i)  The  procedures  and  forms  b.v 
which  students  apply  for  assistance. 

(ii)  The  student  eligibility 
requirements. 

(iii)  The  criteria  for  selecting 
rticipients  from  the  group  of  eligible 
apijlicants,  and 

(iv)  The  criteria  for  determining  thi: 
amount  of  a  student's  award; 

(c)  The  institution  shall  describe  the 
rights  and  responsibilities  of  students 
receiving  financial  assistance  and 
specifically  assistance  undf.T  the  Pol! 
Grant,  Supplemental  Educational 
Opportunity  Grant.  State  Student 
Incentive  Grant,  College  Work-Study. 
National  Direct  Student  Loan. 
Guaranteed  Student  Loan,  and  Pai'ent 
Loans  for  Undergraduate  Students 
Programs.  This  description  shall  include 
specific  information  regarding — 

(1)  Criteria  for  rontinued  student 
(fligihility  under  each  program, 

(2)(i)  Standards  which  the  student 
mu.et  maintain  in  order  to  be  considered 
to  be  making  satisfactory  academic 
progress  in  his  or  her  course  of  study  for 
the  purpose  of  receiving  financi.il 
assistance  payments,  and 

(ii)  Criteria  by  which  the  student  who 
has  failed  to  maintain  satisfactory 
academic  progress  may  re-establish  his 
or  her  eligibility  for  financial  .'.ssist.ince 
payments; 

(3)  The  method  by  which  financ  iul 
assistance  payments  will  be  made  to  tht; 
student  and  the  frequency  of  such 
payments; 

(4)  The  terms  of  any  loan  received  by 
a  student  as  part  of  thi;  student's 
financial  assistance  package,  a  sample 
loan  repayment  schedule  for  sample 
loans  and  the  necessity  for  repaying 
loans;  and 

(5)  The  general  conditions  ;ind  terms 
applicable  to  any  omploymenl  provided 
to  a  student  as  part  of  the  student's 
financial  assistance  package. 

(20  I!  S.C.  1002). 

§  668.35    Institutional  information. 

(a)  The  inslitutionalinformution  that 
the  institution  must  publish  and  make 
readily  available  to  current  and 
prospective  students  shall  include,  but  is 
not  limited  to  information  on  the 
following  subjects; 

(1)  The  cost  of  attending  the 
institution,  including — 

(i)  Tuition  and  fees  charged  to  full- 
time  and  part-time  students; 

(ii)  Estimates  of  necessary  books  and 
supplies; 

(iii)  Estimates  of  typical  charges  for 
room  and  board; 


(iv)  Transportation  costs  for 

commuting  students  or  for  students 
living  on  or  off-campus,  and 

(v)  Any  additional  cost  of  a  program 
in  which  the  student  is  enrolled  or 
expresses  a  specific  interest; 

(2)  A  statement  of  the  refund  policy  of 
the  institution  for  the  return  of  unearned 
tuition  and  fees  or  other  refundable 
portion  of  costs  paid  to  the  institution; 

(3)  A  statement  of  the  institution's 
policies  regarding  any  refund  due  to  the 
title  IV  student  assistance  programs  as 
required  by  §  668.21; 

(4)  The  academic  program  of  the 
institution,  including — 

(i)  The  current  degree  programs  and 
oth(!r  educational  and  training  pi'ograms. 

(ii)  The  instructional,  laboratory,  and 
other  physical  facilities  which  relate  to 
the  academic  program;  and 

(iii)  The  institution's  faculty  and  other 
instructional  personnel; 

(5)  The  names  of  associations, 
agencies  or  governmental  bodies  which 
accredit,  approve  or  license  the 
institution  and  its  programs  and  the 
procedures  by  which  the  documents 
describing  that  activity  may  be 
reviewed  under  paragraph  (h)  of  this 
section. 

(6)  A  description  of  any  special 
facilities  and  services  available  t.o 
handic.ipped  students; 

(7)  A  discussion  of  whether 
instructional  or  other  physical  facilities 
are  readily  accessible  by  handicapped 
students;  and 

(8)  The  titles  of  persons  designated 
under  §  668.36  and  information 
regarding  how  and  where  such  persons 
may  be  contacted. 

(b)  The  institution  shall  make 
available  for  review  to  any  current  or 
prospective  student,  upon  request,  a 
copy  of  the  documents  describing  the 
institution's  accreditation,  approval  or 
licen.sing. 

(20  U.S.C.  1092) 

§  668.36    Availability  of  employees  for 
information  dissemination  purposes. 

(a)  Availability.  (1)  Except  as 
provided  in  paragraph  (b)  of  this  section, 
each  institution  shall  designate  an 
employee  or  group  of  employees  who 
shall  be  available  on  a  full-time  basis  to 
assist  current  students  or  prospective 
students  in  obtaining  the  information 
specified  in  §  668.34  and  §  668.35. 

(2)  If  the  institution  designates  one 
person,  that  person  shall  be  available, 
upon  reasonable  notice,  to  any  cuirent 
or  prospective  students  throughout  the 
normal  working  hours  of  that  institution. 

(3)  If  more  than  one  person  is 
designated,  their  combined  work 
schedules  shall  be  arranged  so  that  at 
least  one  of  them  is  available,  upon 


reasonable  notice,  throughout  the 
normal  administrative  working  hours  of 
that  institution. 

(b)  l\'aiver.  (1)  The  Secretary  may 
waive  the  requirement  that  the 
employee  or  group  of  employees 
designated  under  paragraph  (a)  of  this 
section  be  available  on  a  full-time  basis 
if  the  institution's  total  enrollment,  or 
the  poi  tion  of  the  enrollment 
participating  in  any  title  IV  student 
assistance  program,  is  too  small  to 
necessitate  an  employee  or  group  of 
employees  being  available  on  a  full-time 
basis. 

(2)  In  determining  whether  an 
institution's  total  enrollment  or  the 
number  of  title  IV  recipients  is  too  small, 
the  Secretary  will  consider  whether 
there  will  be  an  insufficient  demand  for 
information  dissemination  services 
among  its  current  students  or 
prospective  students  to  necessitate  the 
full-time  availability  of  an  employee  or 
group  of  employees. 

(3)  1  o  receive  a  waiver,  the  institution 
must  apply  to  the  Secretary  at  the  time 
and  in  the  manner  prescribed  by  the 
Secretary. 

(c)  The  granting  of  a  waiver  under 
paragraph  (b)  of  this  section  do€S  not 
exempt  an  institution  from  designating  a 
specific  employee  or  group  of  employees 
to  carry  out  on  a  part-time  basis  the 
information  dissemination  requirements 

(20  U.S.C.  1092) 

(e)  Subparts  D  and  E  are  reserved. 

(f)  Subpart  C  is  redesignated  as 
Subpart  F  and  is  revised  to  read  as 
follows: 

Subpart  F— Misrepresentation 

§  668.6 1    Scope 

(a)  This  subpart  applies  to  an 
institution  listed  in  §  668.n(a)  of  these 
regulations. 

(b)  This  subpart  establishes  the 
standards  and  rules  by  which  the 
Secretary  may  initiate  a  fine  or 
suspon.sion  or  termination  proceedings 
against  an  otherwise  eligible  institution 
for  any  substantial  misrepresentation 
made  by  that  institution  regarding  the 
nature  of  its  educational  program,  its 
financial  charges,  or  the  employability 
of  its  graduates. 

(20  U.S.C.  1094) 

§  668.62    Special  definitions. 

"Misrepresentation  "  means  any  false, 
erroneous,  or  misleading  statement  an 
otherwise  eligible  institution  makes  to  a 
student  enrolled  at  the  institution,  to  any 
prospective  student,  to  the  family  of  an 
enrolled  or  prospective  student,  or  to  the 
Secretary. 
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"Prospective  student"  means  any 
individual  who  has  contacted  an 
otherwise  eligible  institution  for  the 
purpose  of  requesting  information  about 
enrolling  at  the  institution  or  who  has 
been  contacted  directly  by  the 
institution — or  indirectly  through 
general  advertising — about  enrolling  at 
the  institution. 

"Substantial  misrepresentation  ' 
means  any  misrepresentation  on  which 
the  person  to  whom  it  was  made  could 
reasonably  be  expected  to  rely,  or  has 
reasonably  relied,  to  that  person's 
detriment. 

(20  U.S.C.  1094) 

§  668.63    Nature  of  educational  program. 

Misrepresentation  by  an  institution  of 
the  nature  of  its  educational  program 
includes,  but  is  not  limited  to,  false, 
erroneous,  or  misleading  statements 
concerning — 

(a)  The  particular  type(s).  specific; 
source(s),  nature,  and  extent  of  it.s 
accreditation; 

(b)  Whether  a  student  may  transfer 
course  credits  earned  at  the  institution 
to  any  other  institution; 

(c)  Whether  successful  completion  of 
a  course  of  instruction  qualifies  a 
student  for — 

(1)  Acceptance  into  a  labor  union  or 
similar  organization,  or 

(2)  Receipt  of  a  local,  State,  or  Federal 
license  or  nongovernmental  certification 
required  as  a  precondition  for 
employment  or  to  perform  certain 
functions; 

(d)  Whether  its  courses  are 
recommended — 

(1)  By  vocational  counselors,  high 
schools,  or  employment  agencies,  or 

(2)  By  government  for  government 
employment; 

(e)  Its  size,  location,  facilities,  nr 
equipment; 

(f)  The  availability,  frequency,  and 
appropriateness  of  its  courses  and 
programs  to  the  employment  objectives 
that  it  states  its  programs  are  designed 
to  meet; 

(g)  The  nature,  age,  and  availability  of 
its  training  devices  or  equipment  and 
their  appropriateness  to  the  employment 
objectives  that  it  states  its  programs  and 
courses  are  designed  to  meet; 

(h)  The  number,  availability,  and 
qualifications,  including  the  training  and 
experience,  of  its  faculty  and  oth^r 
personnel; 

(i)  The  availability  of  part-time 
employment  or  other  forms  of  financial 
assistance; 

(j)  The  nature  and  availability  of  any 
tutorial  or  specialized  instruction, 
guidiince,  and  counseling,  or  other 
supplementary  assistance  it  will  provide 


its  students  before,  during,  or  after  the 
completion  of  a  course;  or 

(k)  The  nature  or  extent  of  any 
prerequisities  established  for  enrollment 
in  any  course. 

(20  U.S.C.  1094) 

§  668.64    Nature  of  financial  charges. 

Misrepresentation  by  an  institution  of 
the  nature  of  its  financial  charges 
includes,  but  is  not  limited  to,  false, 
erroneous,  or  misleading  statements 
concerning — 

(a)  Offers  of  scholarships  to  pay  all  or 
part  of  a  course  charge,  unless  a 
scholarship  is  actually  used  to  reduce 
tuition  charges  made  known  to  the 
student  in  advance.  The  charges  made 
known  to  the  student  in  advance  are  the 
charges  applied  to  all  students  not 
receiving  a  scholarship:  or 

(b)  Whether  a  particular  charge  is  the 
customary  charge  at  the  institution  for  a 
course. 

(20U.SC.  UW41 

§  668.65    Employability  of  graduates. 

Misrepresentation  by  an  institution 
regarding  the  employability  of  its 
graduates  includes,  but  is  not  limited  to, 
false,  erroneous,  or  misleading 
statements — 

(a)  That  the  institution  is  connected 
with  any  organization  or  is  an 
employment  agency  or  other  agency 
providing  authorized  training  leading 
directly  to  employment; 

(b)  That  the  institution  maintains  a 
placement  service  for  graduates  or  will 
otherwise  secure  or  assist  its  graduates 
to  obtain  employment,  unless  it  provides 
the  student  with  a  clear  and  accurate 
description  of  the  extent  and  nature  of 
this  service  or  assistance;  or 

(c)  Concerning  Government  job 
market  statistics  in  relation  to  the 
potential  placement  of  its  graduates. 

(20  U.S.C.  1094) 

§  668.66     Endorsements  and  testimonials. 

The  Secretary  views  as 
misrepresentation  endorsements  and 
testimonials  that  are  not  given 
voluntarily  or  do  not  describe  current 
practices  and  conditions  of  an 
institution. 

(20  use.  1094] 

§  668.67    Procedures. 

(a)  On  receipt  of  a  written  allegation 
or  complaint  from  a  student,  prospective 
student,  the  family  of  a  student  or 
prospective  student,  or  a  governmental 
official,  the  designated  ED  official,  as 
defined  in  Subpart  G,  reviews  the 
allegation  or  complaint  to  determine  its 
fcK  tual  base  and  seriousness. 


(b)  If  the  misrepresentation  is  minor 
and  can  be  readily  corrected,  the 
designated  ED  official  informs  the 
institution  and  endeavors  to  obtain  an 
informal,  voluntary  correction. 

(c)  If  the  designated  ED  official  finds 
that  the  complaint  or  allegation  is  a 
substantial  misrepresentation  as  to  the 
nature  of  the  educational  programs,  the 
financial  charges  of  the  institution,  or 
the  employability  of  its  graduates,  the 
official — 

(i)  Initiates  action  to  fine  or  to  limit, 
suspend,  or  terminate  the  institution's 
eligibility  according  to  the  procedure  set 
forth  in  subpart  G,  or 

(2)  Takes  other  appropriate  action. 

(20  U.S.C.  1094) 

(g)  Subpart  H  is  redesignated  as 
Subpart  G  and  is  revised  to  read  as 
follows: 

Subpart  G— Fine,  Limitation, 
Suspension  and  Termination 
Proceedings 

§668.71    Scope. 

(a)  This  subpart  establishes  rules  for 
the  imposition  of  a  fine  upon,  or  for  the 
suspension,  limitation  or  termination  of. 
an  otherwise  eligible  institution's 
participation  in  any  or  all  of  the  title  IV 
student  assistance  programs. 

(b)  These  rules  apply  to  an  institution 
which  violates  any  title  IV  statutory 
provision,  or  any  regulation,  special 
arrangement,  agreement  or  limitation 
prescribed  under  authority  of  title  IV. 

(c)  This  subpart  does  not  apply  to  a 
determination  that — 

(1)  An  institution  of  higher  education 
fails  to  meet  the  statutory  definition  set 
forth  in  sections  435,  481  or  1201  of  the 
Higher  Education  Act; 

(2]  A  vocational  school  fails  to  meet 
the  statutory  definition  set  forth  in 
Section  435(c)  of  the  Act;  or 

(3)  An  institution  fails  to  qualify  for 
certification  to  participate  in  the  title  IV 
student  assistance  programs  because  it 
does  not  meet  the  fiscal  and 
administrative  standards  set  forth  in 
subpart  B  of  this  part. 

(d)  This  subpart  does  not  apply  to 
administrative  action  by  the  Department 
of  Education  based  on  any  alleged 
violation  of — 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  which  is  governed  by  34  CFR  Part 
100; 

(2)  Title  IX  of  the  Education 
Amendments  of  1972,  (relating  to  sex 
discrimination)  which  is  governed  by  34 
CFR  Part  106; 

(3)  The  Family  Educational  Rights  and 
Privacy  Act  of  1974  (Section  438  of  the 
General  Education  Provisions  Act,  as 
amended)  which  is  governed  by  34  CFR 
Part  99: 


(4)  Section  504  of  the  Rehabilitation 
Act  of  1973  (relating  to  discrimination  on 
the  basis  of  handicap)  which  is 
governed  by  34  CFR  Part  104;  or 

(5)  The  Age  Discrimination  Act  of 
1975  which  is  governed  by  45  CFR  Part 
90. 

[20  U.S.C.  1094) 

§  668.72    Definitions. 

.'^s  used  in  this  subpart: 

"Designated  ED  official'  means  an 
official  of  the  Education  Department,  to 
whom  the  Secretary  has  delegated 
responsibilities  indicated  in  this  subpart. 

"Funds"  means  any  money, 
co.Timitments  to  provide  money  and 
commitments  of  insurance  or 
reinsurance  provided  under  any  or  all 
title  IV  student  assistance  programs 
covered  under  this  subpart  to  an 
institution  or  to  students  enrolled  and 
attending  an  institution. 

"Institution"  means  (1)  an  institution 
of  higher  education  as  defined  in 
Subpart  A  of  this  part,  (2)  a  vocational 
school  as  defined  in  section  435(c)  of  the 
Higher  Education  Act  (HEA),  or  (3)  with 
respect  to  students  who  are  nationals  of 
the  United  States,  an  institution  outside 
the  United  States  which  is  comparable 
to  an  institution  of  higher  education  or 
to  a  vocational  school  and  which  has 
been  approved  by  the  Secretary  for 
purposes  of  participation  in  title  IV 
student  assistance  programs  covered 
under  this  subpart. 
(20  U.S.C.  1094) 

§  668.73    Informal  compliance  procedures. 

(a)  If  the  Secretary  receives  a 
complaint,  or  has  other  information 
which  the  Secretary  believ^  to  be 
reliable,  indicating  that  an  institution  is. 
or  may  be,  in  violation  of  applicable 
laws,  regulations,  special  arrangements, 
agreements,  or  limitations,  the  Secretary 
may  call  the  matter  to  the  attention  of 
the  institution  and  may  give  it  a 
reasonable  opportunity — 

(1)  To  respond  to  the  complaint  or 
other  information; 

(2)  To  show  that  the  matter  has  been 
corrected;  or 

(3)  To  submit  an  acceptable  plan  to 
correct  the  violation  and  prevent  its 
recurrence. 

(b)  The  procedures  provided  in  this 
subpart  for  a  fine  or  for  a  suspension, 
limitation,  or  termination  need  not  be 
delayed  during  the  informal  compliance 
procedure  if  the  Secretary  believes — 

(1)  The  delay  would  have  an  adverse 
effect  on  any  or  all  title  IV  student 
assistance  programs  covered  undi'i'  this 
subpart,  or 

(2)  The  informal  compliance 
procedure  will  not  result  in  a  correc  lion 
of  the  alleged  violation. 


(20  U.S.C.  1094) 

§  668.74    Emergency  action. 

(a)  The  Secretary  through  a 
designated  ED  official,  may  take 
emergency  action  to  withhold  funds 
from  an  institution  or  its  students  and  to 
withdraw  the  authority  of  an  institution 
to  obligate  funds  under  the  HEAL 
program  or  any  or  all  title  IV  student 
assistance  programs  covered  under  this 
subpart  if  the  designated  ED  official — 

(1)  Receives  information  which  the 
official  believes  to  be  reliable  that  an 
institution  is  in  violation  of  applicable 
laws,  regulations,  special  arrangements, 
agreements,  or  limitations. 

(2)  Determines  that  such  action  is 
necessary  to  prevent  the  likelihood  of 
substantial  loss  of  funds  to  the  Federal 
Government  or  to  the  students  at  the 
institution,  and 

(3)  Determines  that  the  likelihood  of 
loss  outweighs  the  importance  of 
following  the  procedures  set  forth  in  this 
subpart  for  suspension,  limitation,  or 
termination. 

(b)  The  designated  ED  official  begins 
an  emergency  action  by  notifying  the 
institution,  by  certified  mail  with  return 
receipt  requested,  of  the  action  and  the 
basis  on  which  it  is  taken.  The  effective 
date  of  the  action  is  the  date  on  which 
the  notice  is  received  by  the  institution. 

(c)  An  emergency  action  shall  not 
exceed  30  days  unless  a  suspension, 
limitation,  or  termination  proceeding  is 
begun  under  this  subpart  before  the 
expiration  of  that  period.  In  such  case, 
the  period  may  be  extended  until  the 
completion  of  that  proceeding,  including 
any  appeal  to  the  Secretary. 

(d)  If  a  suspension,  limitation,  or 
termination  proceeding  is  begun,  the 
Secretary  will  provide  the  institution,  if 
it  so  requests  an  opportunity  to  show 
cause  that  the  emergency  action  is 
unwarranted,  pending  the  outcome  of 
that  proceeding. 

(20  U.S.C.  1094) 

§  668.75    Fine  proceedings. 

(a)  Scope  and  consequences.  The 
Secretary  may  impose  a  fine  of  up  to 
S25.000  on  an  institution  that 

(1)  Violates  any  provision  of  title  IV  of 
the  Higher  Education  Act  or  any 
regulation  or  agreement  implementing 
that  title:  or 

(2)  Substantially  misrepresents  the 
nature  of  its  educational  program,  its 
finance  charges,  and  the  employability 
of  its  graduates. 

(b)  Procedures.  The  designated  ED 
official  begins  a  fine  proceeding, 
whether  or  not  a  suspension,  limitation 
or  termination  proceeding  has  begun 
under  §  668.76  or  §  668.77  by  sending  the 
institution  a  notice,  bv  certified  mail 


with  return  receipt  requested.  This 
notice  must — 

(i)  Inform  the  institution  of  the 
Secretary's  intent  to  fine  the  institution 
and  the  amount  of  the  fine,  cite  the 
consequences  of  that  action,  and 
identify  the  alleged  violations  which 
constitute  the  basis  for  the  action; 

(ii)  Specify  the  proposed  effective  date 
of  the  fine,  which  shall  be  at  least  20 
days  from  mailing  of  the  notice  of  intent: 

(iii)  Inform  the  institution  that  the  fine 
will  not  be  effective  on  the  date 
specified  in  the  notice  if  the  designated 
ED  official  receives,  at  least  five  days 
before  that  date,  a  written  request  for  a 
hearing  or  written  material  indicating 
why  the  fine  should  not  be  imposed. 

(2)  If  the  institution  does  not  request  a 
hearing  but  submits  written  material,  the 
designated  ED  official,  after  considering 
that  material,  notifies  the  institution 
that— 

(i)  The  fine  will  not  be  imposed;  or 
(ii)  The  fine  is  imposed  as  of  a 

specified  date,  and  in  a  specified 

amount. 

(3)  If  the  institution  requests  a  hearing 
by  the  time  specified  in  paragraph 
(b)(l)(iii)  of  this  section,  the  designated 
ED  official  sets  the  date  and  the  place. 
The  date  is  at  least  15  days  after  the 
designated  ED  official  receives  the 
request. 

(4)  A  presiding  officer  conducts  a 
hearing  on  the  record. 

(5)  At  the  hearing  the  presiding  officer 
shall  consider  any  written  material 
presented  to  him  or  her  before  the 
hearing,  or  any  written  m.aterial  or  other 
evidence  presented  during  the  course  of 
the  hearing. 

(6)  If  the  presiding  officer  concludes 
that  the  fine  is  warranted,  he  or  she 
issues  an  initial  decision  confirming  the 
imposition  of  a  fine  against  the 
institution  and  the  amount  of  the  fine. 

(c)  Expedited  hearings.  With  the 
approval  of  the  presiding  officer  and  the 
consent  of  the  designated  ED  official 
and  the  institution,  any  time  schedule 
specified  in  this  section  may  be 
shortened. 

(20  U.S.C.  1094) 

§  668.76    Suspension  proceeding. 

(a)  Scope  and  consequences.  From  its 
effective  date,  a  suspension  removes  an 
institution's  eligibility  for  any  or  all  of 
the  title  IV  student  assistance  programs 
covered  under  this  subpart  for  a  period 
of  time  not  exceeding  60  days  unless — 

(1)  The  institution  and  the  designatL^d 
ED  official  agree  to  an  extension  where 
the  institution  has  not  requested  a 
hearing,  or 

(2)  The  designated  ED  official  begins  a 
limitation  or  termination  proceeding 
under  §  668.77. 
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(b)  Procedures.  (1)  The  designated  ED 
official  begins  a  suspension  proceeding 
by  sending  a  notice  to  an  institution  by 
certified  mail  with  return  receipt 
requested.  The  notice  must — 

(!)  Inform  the  institution  of  the  intent 
of  the  Secretary  to  suspend  the 
institution's  eligibility,  cite  the 
consequences  of  that  action,  and 
identify  the  alleged  violations  vvhii:h 
constitute  the  basis  for  the  action: 

(ii)  Specify  the  proposed  effective  date 
of  the  suspension,  which  shall  be  at 
least  20  days  after  the  date  of  mailing  of 
the  notice  of  intent;  and 

(iii)  Inform  the  institution  th.it  the 
suspension  will  not  be  effective  on  the 
date  specified  in  the  notice  if  the 
designated  ED  official  receives,  at  least 
5  days  before  that  date,  a  request  for  a 
hearing  or  written  material  indicating 
why  the  suspension  should  not  take 
place. 

(2)  If  the  institution  does  not  request  a 
hearing,  but  submits  written  material, 
the  designated  ED  official,  after 
considering  that  material,  notifies  the 
institution  that — 

(i)  The  proposed  suspension  is 
dismissed,  or 

(ii)  The  suspension  is  efft-ctiv  e  as  of  a 
specified  date. 

(3)  If  the  institution  on  a  timely  basis 
requests  a  hearing,  the  designated  ED 
official  sets  a  date  and  place  for  it.  The 
date  will  be  at  least  15  days  after  the 
designated  ED  official  receives  the 
request.  No  suspension  takes  place  until 
a  hearing  is  held. 

(4)  A  presiding  officer  conducts  a 
hearing  on  the  record. 

(5)  At  the  hearing,  the  presiding  officer 
shall  consider  any  written  materi.il 
presented  to  him  before  the  hearing  or 
any  material  or  other  evidence 
presented  to  him  during  the  course  of 
the  hearing. 

(6)  If.  after  considering  the  evidence, 
the  presiding  officer  concludes  that  the 
suspension  is  warranted,  the  presiding 
officer  will  issue  an  initial  decision  that 
may  suspend  the  eligibility  of  all  or  part 
of  the  institution. 

(7)  The  Secretary  will  review  the 
initial  decision  of  the  presiding  officer 
and  will  issue  a  final  decision  adopting 
the  initial  decision,  unless  the  initial 
decision  is  clearly  unsupported  by  the 
evidence. 

(c)  Notice  of  the  suspension  will  be 
promptly  mailed  to  the  institution.  The 
suspension  takes  effect  either  upon  the 
date  on  which  the  notice  is  received  by 
the  institution  or  the  original  proposed 
effective  date  stated  in  the  notice  of 
intent,  whichever  is  later. 

(d)  A  suspension  shall  not  exceed  60 
days  unless  a  limitation  or  termination 
proceeding  is  begun  under  this  subpart 


before  the  expiration  of  that  period.  In 
such  case,  the  period  may  be  extended 
until  the  completion  of  that  proceeding. 
including  any  appeal  to  the  Secretary. 

(20  I'.S.C.  1094) 

§668.77    Limitation  or  termination 
proceedings. 

(a)  Scope  and  consequences.  From  its 
effective  date,  a  limitation  or 
termination  shall  either — 

(1)  Result  in  limitations  on  an 
institution's  eligibility,  or 

(2)  End  the  eligibility  of  an  institution 
to  participate  in  any  or  all  title  IV 
student  assistance  programs  covered 
under  this  subpart. 

(b)  Procedures.  The  designated  ED 
official  begins  a  limitation  or 
termination  proceeding  whether  or  not  a 
fine  or  suspension  proceeding  has  begun 
under  §  668.75  or  §  668.76,  by  sending  an 
institution  a  notice,  by  certified  mail 
with  return  receipt  requested.  This 
notice  must — 

(i)  Inform  the  institution  of  the  intent 
of  the  Secretary  to  limit  or  terminate  the 
institution's  eligibility,  cite  the 
consequences  of  that  action,  and 
identify  the  alleged  violations  which 
constitute  the  basis  for  the  action,  and  in 
the  case  of  a  limitation  proceeding,  state 
the  limits  to  be  imposed; 

(ii)  Specify  the  proposed  effective  date 
of  the  limitation  or  termination,  which 
shall  be  at  least  20  days  after  the  date  of 
mailing  of  the  notice  of  intent;  and 

(iii)  Inform  the  institution  that  the 
limitation  or  termination  will  not  be 
effective  on  the  date  specified  in  the 
notice  if  the  designated  ED  official 
receives,  at  least  5  days  before  that 
date,  a  request  for  a  hearing  or  written 
material  indicating  why  the  limitation  or 
termination  should  not  take  place. 

(2)  If  the  institution  does  not  request  a 
hearing  but  submits  written  material,  the 
designated  ED  official,  after  considering 
that  material,  notifies  the  institution 
that: 

(i)  The  proposed  action  is  dismissed. 

(ii)  Limitations  are  effective  as  of  a 
specified  date,  or 

(iii)  The  termination  is  effective  as  of 
a  specified  date. 

(3)  If  the  institution  on  a  timely  basis 
requests  a  hearing,  the  designated  ED 
official  sets  a  date  and  a  place  for  it. 
The  date  will  be  at  least  15  days  after 
the  designated  ED  official  receives  the 
request.  No  proposed  limitation  or 
termination  takes  place  until  after  a 
hearing  is  held. 

(4)  .\  presiding  officer  conducts  the 
hearing  on  the  record. 

(5)  At  the  hearing  the  presiding  officer 
shall  consider  any  written  material 
presented  to  him  before  the  hearing,  or 
anv  material  or  other  evidence 


presented  to  him  during  the  course  of 
the  hearing. 

(6)  If,  after  considering  the  evidence, 
the  presiding  officer  concludes  that 
limitation  or  termination  is  warranted, 
the  presiding  officer  will  issue  an  initial 
decision  that  may  limit  or  terminate  the 
institution's  eligibility  in  whole  or  in 
part.  If  a  termination  action  is  brought 
against  an  institution,  the  presiding 
officer  may  issue  a  decision  to  impose 
one  or  more  limitations  on  an  institution 
rather  than  terminating  its  eligibility,  if 
the  presiding  officer  believes  the 
limitation  to  be  more  appropriate. 

(c)  Expedited  hearing.  With  the 
approval  of  the  presiding  officer  and  the 
mutual  consent  of  the  parties,  any  time 
schedule  specified  in  this  section  may 
be  shortened. 
120  U.S.C.  1094) 

§  668.78    Initial  and  final  decisions- 
Appeals. 

(a)(1)  The  presiding  officer  shall  issue 

a  written  initial  decision  within  30  days 

after 

(i)  the  last  brief  is  filed,  or 

(ii)  the  last  day  of  the  hearing,  if  the 

presiding  officer  does  not  request  the 

parties  to  submit  briefs. 

(2)  The  presiding  officer  shall 
promptly  deliver  his  or  her  decision  to 
the  institution  and  the  designated  ED 
official. 

(3)  The  presiding  officer  shall  base 
findings  of  fact  only  on  evidence 
considered  at  the  hearing  and  on 
matters  given  official  notice.  If  a  hearing 
is  conducted  by  written  submissions, 
findings  of  fact  shall  be  based  on  the 
facts  stipulated  by  the  parties. 

(b)  In  a  suspension  proceeding,  the 
Secretary  reviews  the  presiding  officer's 
initial  decision  and  issues  a  final 
decision  within  20  days  after  the  initial 
decision.  The  Secretary  adopts  the 
initial  decision  unless  it  is  clearly 
unsupported  by  the  evidence  presented 
at  the  hearing. 

(c)  In  a  fine,  limitation  or  termination 
proceeding,  the  presiding  officer's  initial 
decision  automatically  becomes  the 
Secretary's  final  decision  20  days  after  it 
is  issued  unless,  within  that  20  day 
period,  the  institution  or  the  designated 
ED  official  appeals  the  decision  to  the 
Secretary. 

(d)(1)  Within  a  period  specified  by  the 
Secretary,  the  party  that  appeals  shall 
submit  a  brief  or  written  materials  to  the 
Secretary  explaining  why  the  initial 
decision  of  the  presiding  officer  should 
be  overturned  or  modified. 

(2)  The  appealing  party  may  submit 
proposed  findings  of  fact  or  coin:lusions 
of  law.  However,  the  proposed  findings 
of  fact  must  be  supported  by: 


(i)  The  evidence  introduced  into  the 
record  at  hearing, 

(ii)  Stipulations  of  the  parties  if  the 
hearing  consisted  of  written 
submissions,  or 

(iii)  Matters  that  may  be  judicially 
noticed, 

(3)  The  opposing  party  shall  respond 
within  the  time  period  specified  by  the 
Secretary. 

(4)  Neither  party  may  introduce  nnw 
evidence  on  appeal. 

(5)  Each  party  shall  provide  a  copy  of 
its  brief  to  the  other  party. 

(e)  The  initial  decision  of  the  presiding 
officer  imposing  a  fine  or  limiting  or 
terminating  the  eligibility  of  the 
institution  does  not  take  effect  pending 
the  appeal  unless  the  Secretary 
determines  that  a  stay  would  provide  a 
serious  and  adverse  effect  upon  the 
programs  involved. 

(f)(1)  The  Secretary  renders  a  final 
decision. 

(2)  In  rendering  that  decision,  the 
Secretary  shall  consider  only  evidence 
introduced  into  the  record  at  the 
hearing,  stipulations  of  facts  if  the 
hearing  consisted  of  only  written 
submissions,  and  matters  that  may  be 
judicially  noticed. 

(3)  The  Secretary's  decision  may 
affirm,  modify  or  reverse  the  presiding 
officer's  initial  decision,  and  shall 
include  a  statement  of  the  reasons  foi 
the  decision. 

(20  U.S.C.  1084) 

§  668.79    Verification  of  mailing  and  receipt 
dates. 

(a)  Verification  of  the  Department  of 
Education's  mailing  dates  and  receipt 
dates  referred  to  in  this  subpart  is 
evidenced  by  the  original  recciipt  from 
the  U.S.  Postal  Service. 

(b)  If  an  institution  refuses  to  accept  a 
notice  ma'led  under  this  subpart,  the 
Secretary  considers  the  notice  us  being 
received  on  the  date  that  the  institution 
r(;fuses  to  accept  the  notice. 

(20  I'.S.C.  1U94) 

§  666.80    Fines. 

(a)  In  d(!!ermining  the  amount  of  ;i 
fine,  the  dfisignated  ED  offici.d. 
presiding  officer  and  Secretary  shall 
tak(.'  into  account — 

(l)(i)  The  gravity  of  the  instilulion's 
violation  or  failure  to  carry  out  tlif 
relevant  statute,  regulation  or 
agreement,  or 

(ii)  The  gravity  of  its 
misrepresentations,  and 

(2)  The  size  of  the  institution. 

(b)  Upon  the  request  of  the  institution, 
the  Secretary  may  compromise  the  fine. 

(20l!.SC.  1094) 


§  668.81    Limitation. 

A  limitation  may  include,  as 
appropriate  to  the  program  in  question — 

(a)  A  limit  on  the  number  or 
percentage  of  students  enrolled  in  an 
institution  who  may  receive  title  IV 
student  assistance  funds  covered  under 
this  subpart; 

(b)  A  limit,  for  a  stated  period  of  time, 
on  the  percentage  of  an  institution's 
total  receipts  from  tuition  and  fees 
derived  from  title  IV  student  assistance 
funds  covered  under  this  subpart: 

(c)  A  requirement  that  an  institution 
obtain  a  bond,  in  a  specified  amount,  to 
assure  its  ability  to  meet  its  financial 
obligations  to  students  who  receive  title 
IV  student  assistance  funds  covered 
under  this  subpart;  or 

(d)  Such  other  conditions  as  m.iy  be 
determined  to  be  reasonable  and 
appropriate. 

(20  U.S.C.  1094) 

§  668.82    Termination. 

(a)  Effect.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a 
termination — (1)  Ends  an  institution's 
eligibility  for  any  or  all  of  the  title  IV 
student  assistance  programs; 

(2)  Prohibits  an  institution  oi  the 
Secretary  from  making  or  increasing 
financial  aid  awards: 

(3)  Prohibits  an  institution  fion-; 
making  any  other  new  obligations 
against  title  IV  student  assistan'^e  funds 
covered  under  this  subpart;  and 

(4)  Prohibits  further  commilmeBts  of 
Federal  insurance  by  the  Secrt'tary 
under  the  GSL  or  PLUS  programs  for 
loans  to  students  to  attend  that 
institution,  and  prohibits  further 
disbursements  by  an  institution  wiiich  is 
a  lender  under  the  GSL  or  PLL'S 
programs  (whether  or  not  insurance 
commitments  have  been  issued  by  the 
Secretary  or  a  guarantee  agency  for 
such  disijursements). 

(b)  Payment  period.  (1)  Ii  an 
mstilution  is  terminated  during  a 
payment  period,  any  student  at  that 
school  who  has  received  an  award  or  to 
whom  a  commitntenl  has  been  matiP 
before  the  effective  date  of  tiie 
termination  may  receive  pH\n^i.T.!  for 
that  payment  period. 

(2)  For  the  purposes  of  this  si-ction. 
the  payment  period  is  a  semester, 
tiimesfer,  or  quarter  for  institutions 
using  these  academic  periods.  For  all 
other  institutions,  the  payment  period  is 
the  period  from  the  beginning  to  t!uf 
midpoint  of  the  acadiinic:  year,  or  l:om 
the  midpoint  to  the  end  (j!  the  aradeniic 
\ear. 

(c)  Cnmmitnien/.  For  the  pu.'poses  of 
this  section  (1)  a  commitment  under  the 
Pel!  (/rant  program  occurs  after  a 


student  is  enrolled  and  attending  the 
institution  and  has  submitted  a  valid 
student  eligibility  report  to  the 
institution,  or  to  the  Secretary  if  the     . 
student  is  attending  an  institution  which 
is  under  the  alternate  disbursement 
system,  (2)  a  commitment  under  the 
Supplemental  Grant.  College  Work- 
Study,  or  National  Direct  Student  Loan 
Programs  occurs  when  the  student  is 
enrolled  and  attending  the  institution 
and  has  received  an  award  letter  from 
the  institution,  and  (3)  a  commitment 
under  the  GSL  or  PLUS  Programs  occurs 
when  the  Secretary  or  a  guarantee 
agency  advises  the  lender  that  the  loan 
will  be  insured. 

(20  U.S.C.  1094) 

§  668.83    Reimbursements,  refunds,  and 
offsets. 

(a)  The  designated  ED  official, 
presiding  officer,  or  Secretary  may 
require  an  institution  to  take  reasona!)le 
and  appiopriaie  corrective  action  to 
remedy  a  violation  of  applicable  laws, 
regulations,  special  arrangements, 
agreements,  or  lim.itations. 

(h)  The  corrective  action  may  ini.laiie 
payment  of  an\  funds,  to  the 
Commissione'r  or  to  designated 
recipients,  which  the  institution 
improperly  received,  withheld, 
disbursed,  u.  caused  to  be  disbursed. 
Corrective  action  may.  for  example, 
relate  to  (1)  with  respect  to  the  GSL  or 
PLUS  programs — (i)  ineligible  in»e!es1 
benefits,  special  allowances  or  other 
claims  paid  b>  the  Secretary,  and  (ii) 
discounts,  premiums,  or  excess  interest 
paid  in  violation  of  part  682  or  683  of 
title  34  of  the  Code  of  Federal 
Regulations:  and  (2)  with  respect  to  all 
title  IV  student  assistance  programs 
f:ovored  under  this  subpart — (i)  refunds 
duo  to  students  under  the  regulations, 
and  (ii)  any  grants,  work-study 
assistance,  or  loans  made  in  violation  of 
program  regulations. 

[cj  If  any  final  decision  requires  an 
institution  to  reimburse  or  make  ar._\ 
other  payment  to  the  Secretary  the 
Secretary  ma\  offset  these  claims 
against  an\  benefits  or  claims  due  to  tht; 
institution. 

(.■lons.c.  lo'm 

t;  668.84     Reinstatement  after  termination. 

(a)  An  institution  whose  eligibility  iijr 
any  or  all  title  IV  student  assistance 
piograms  covered  under  this  subpart 
has  been  terminated  may  not  file  a 
request  for  reinstatement  of  its  eligibility 
before  the  expiration  of  18  months  from 
the  el'fective  date  of  its  termination. 

(b)  After  the  minimum  termination 
period,  the  institution  may  request 
rf^instatr-ment  of  its  eligibility.  The 
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request  must  be  in  writing  and  must 
show  that  the  institution  has  corrected 
the  violations  on  which  the  termination 
was  based  and  that  it  meets  all 
qualifications  for  eligibility. 

(c)  Not  later  than  60  days  after  receipt 
of  the  request  for  reinstatement,  the 
Secretary  shall  respond  to  the 
institution — 

(i)  Granting  its  request: 

[u]  Denying  its  request;  or 

(iii)  Granting  the  request  subjer:t  lo 
limitations. 

(d)(1)  If  the  Secretary  denies  ihc 
institution's  request,  or  allows 
reinstatement  subject  to  limitation(s). 
the  institution,  upon  request,  will  be 
granted  an  opportunity  to  show  cause 
why  it  should  be  fully  reinstated. 

(2)  In  the  event  the  Secretary's 
response  allows  reinstatement  subject 
to  limitation,  the  institution,  by 
requesting  a  show  cause  meeting,  shall 
not  be  deemed  to  waive  its  rights  to 
participate  in  the  HEAL  program  or  any 
or  all  title  IV  programs  covered  under 
this  subpart  if  it  complies  with  the 
reinstatement  limitations  pending  the 
outcome  of  the  meeting. 

(iiOU.S.C.  1094) 

$  668.85    Removal  of  limitation. 

(a)  An  institution  whose  eligibility  for 
any  or  all  title  IV  student  assistance 
programs  covered  under  this  subpart 
has  been  limited  may  not  apply  for 
removal  of  the  limitation  of  its  eligibility 
before  the  expiration  of  12  months  from 
the  effective  date  of  the  limitation. 

(b)  After  the  minimum  limitation 
period,  the  institution  may  request 
removal  of  the  limitation.  The  request 
must  be  in  writing  and  show  that  the 
institution  has  corrected  the  violations 
on  which  the  limitation  was  based. 

(c)  No  later  than  60  days  after  the 
receipt  of  the  request,  the  Secretary 
shall  respond  to  the  institution — 

(i)  Granting  its  request: 
(ii)  Denying  its  request;  or 
(iii)  Granting  the  request  subject  to 
other  limitations. 

(d)  If  the  Secretary  denies  the  request, 
or  establishes  other  limitations,  the 
institution  upon  request  will  be  granted 
an  opportunity  to  show  cause  why  its 
eligibility  should  be  fully  reinstated. 

(e)  The  institution's  .'■equesi  for  a  show 
cause  meeting  shall  not  be  deemed  to 
waive  its  right  to  participate  in  any  or 
all  title  IV  student  assistance  programs 
covered  under  this  subpart  if  it  complies 
with  such  continuing  limitations  pending 
the  outcome  of  the  meeting. 

(20  U.S.C.  1094) 
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Appendix  A— (Reservedl 

Appendix  B — Standards  for  Audit  of 
Governmental  Organizations.  Programs, 
Activities,  and  Functions  (GAO) 

Part  Iff  Chapiter  3— Independence 

(a)  The  Third  general  standard  for 
governmental  auditing  is:  In  matters 
relating  to  the  audit  work,  the  audit 
organization  and  the  individual  auditors 
shall  maintain  an  independent  attitude. 

(b)  This  standard  places  upon  the 
auditor  and  the  audit  organization  the 
responsibility  for  maintaining  sufficient 
independence  so  that  their  opinions, 
conclusions,  judgments,  and 
recommendations  will  be  impartial.  If 
the  auditor  is  not  sufficiently 
independent  to  produce  unbiased 
opinions,  conclusions,  and  judgments,  he 
should  state  in  a  prominent  place  in  the 
audit  report  his  relationship  with  the 
organization  or  officiels  being  audited. ' 

(c)  The  auditor  should  consider  not 
only  whether  his  or  her  own  attitude 
and  beliefs  permit  him  or  her  to  be 
independent  but  also  whether  there  is 
anything  about  his  or  her  situation 
which  would  lead  others  to  question  his 
or  her  independence.  Both  situations 
deserve  consideration  since  it  is 
important  not  only  that  the  auditor  be,  in 
fact,  independent  and  impartial  but  also 
that  other  persons  will  consider  him  or 
her  so. 

(d)  There  are  three  general  classes  of 
impairments  that  the  auditor  needs  to 
consider;  these  are  personal,  external, 
and  organizational  impairments.  If  one 
or  more  of  these  are  of  such  significance 
as  to  affect  the  auditor's  ability  to 
perform  his  or  her  work  and  report  its 
results  impartially,  he  or  she  should 
decline  to  perform  the  audit  or  indicate 
in  the  report  that  he  or  she  was  not  fully 
independent. 

Persona!  Impairments 

There  are  some  circumstances  in 
which  an  auditor  cannot  be  impartial 
because  of  his  or  her  views  or  his  or  her 
personal  situation.  These  circumstances 
might  include: 

1.  Relationships  of  an  official, 
professional,  and/or  personal  nature 
that  might  cause  the  auditor  to  limit  the 
extent  or  character  of  the  inquiry,  to 
limit  disclosure,  or  to  weaken  his  or  her 
findings  in  any  way. 

2.  Preconceived  ideas  about  the 
objectives  or  quality  of  a  particular 
operation  or  personal  likes  or  dislikes  of 


'  If  iht!  audit'ir  is  not  fu!l>  jiulpFridunl  liff.iiiisp  tic 
ur  .shf  is  an  pnipliiyiie  of  the  audiled  (mli'y.  it  will  lie 
.idcquiili-  HisclDMirc  to  sn  indicHtR.  If  the  luriilor  i.s  a 
[jrdctiririM  i^pr'ifii'd  pulilir.  acrounl.inl.  hi.s  or  her 
conduct  should  1.>p  noverned  l)y  the  AICI'.A 
■  Si.iti-nuTils  on  Auditing  Prm  I'diirc  " 


individuals,  groups,  or  objectives  of  a 
particular  program. 

3.  Previous  involvement  in  a 
decisionmaking  or  management  capacity 
in  the  operations  of  the  governmental 
entity  or  program  being  audited. 

4.  Biases  and  prejudices,  including 
those  induced  by  political  or  social 
convictions,  which  result  from 
employment  in  or  loyalty  to  a  particular 
group,  entity,  or  level  of  government. 

5.  Actual  or  potential  restrictive 
influence  when  the  auditor  performs 
preaudit  work  and  subsequently 
performs  a  post  audit. 

6.  Financial  interest,  direct  or  indirect, 
in  an  organization  or  facility  which  is 
benefiting  from  the  audited  programs. 

Ex  tenia  J  Impairments 

External  factors  can  restrict  the  audit 
or  impinge  on  the  auditor's  ability  to 
form  independent  and  objective 
opinions  and  conclusions.  For  example, 
under  the  following  conditions  either  the 
audit  itself  could  be  adversely  affected 
or  the  auditor  would  not  have  complete 
freedom  to  make  an  independent 
judgment.  ■-' 

1.  Interference  or  other  influence  that 
improperly  or  imprudently  eliminates, 
restricts,  or  modifies  the  scope  or 
character  of  the  audit. 

2.  Interference  with  the  selection  or 
application  of  audit  procedures  of  the 
selection  of  activities  to  be  examined. 

3.  Denial  of  access  to  such  sources  of 
information  as  books,  records,  and 
supporting  documents  or  denial  or 
opportunity  to  obtain  explanations  by 
officials  and  employees  of  the 
governmental  organization,  program,  or 
activity  under  audit. 

4.  Interference  in  the  assignment  of 
personnel  to  the  audit  task. 

5.  Retaliatory  restrictions  placed  on 
funds  or  other  resources  dedicated  to 
the  audit  operation. 

6.  Activity  to  overrule  or  significantly 
influence  the  auditors  judgment  as  to  the 
appropriate  content  of  the  audit  report. 

7.  Influences  that  place  the  auditor's 
continued  employment  in  jeopardy  for 
reasons  other  than  competency  or  the 
need  for  audit  services. 

8.  Unreasonable  restriction  on  the 
time  allowed  to  competently  complete 
an  audit  assignment. 

Organizational  Impairments 

(a)  The  auditor's  independence  can  be 
affected  by  his  or  her  place  within  the 
organizational  structure  of  governments. 
Auditors  employed  by  Federal,  State,  or 
local  government  units  may  be  subject 


'Somi'  of  tficse  situations  may  (.onstilutc 
justifiahli'  limitations  on  the  scope  of  thi;  work.  In 
such  r.asi'S  the  limitation  should  be  identified  in  the 
audilor'.s  report. 


to  policy  direction  from  superiors  who 
are  involved  either  directly  or  indirectly 
in  the  government  management  process. 
To  achieve  maximum  independence 
such  auditors  and  the  audit  organization 
itself  not  only  should  report  to  the 
highest  practicable  echelon  within  their 
government  but  should  be 
organizationally  located  outside  the 
line-management  function  of  the  entity 
under  audit. 

(b)  These  auditors  should  also  be 
sufficiently  removed  from  political 
pressures  to  ensure  that  they  can 
conduct  their  auditing  objectively  and 
can  report  their  conclusions  completely 
without  fear  of  censure.  Whenever 
feasible  they  should  be  under  a  system 
which  will  place  decisions  on 
compensation,  training,  job  tenure,  and 
advancement  on  a  merit  basis. 

(c)  When  independent  public 
accountants  or  other  independent 
professionals  are  engaged  to  perform 
work  that  includes  inquiries  into 
compliance  with  applicable  laws  and 
regulations,  efficiency  and  economy  of 
operations,  or  achievement  of  program 
results,  they  should  be  engaged  by 
someone  other  than  the  officials 
responsible  for  the  direction  of  the  effort 
being  audited.  This  practice  removes  the 
pressure  that  may  result  if  the  auditor 
must  criticize  the  performance  of  those 
by  whom  he  or  she  was  engaged.  To 
remove  this  obstacle  to  independence, 
governments  should  arrange  to  have 
auditors  engaged  by  officials  not 
directly  involved  in  operations  to  be 
audited. 

Appendix  C — Appendix  I.  Standards  for 
Audit  of  Governmental  Organizations, 
Programs,  Activities,  and  Functions 
(GAO) 

Qua!ifi(  (itions  of  Jndrpvudi T,t  A uditnrs 
Eniioged  by  GoviirnnwiUal 
Or\^ani/.atio!:s 

(a)  When  outside  auditors  ,ire 
engaged  for  assignments  requiring  the 
expression  of  an  opinion  on  financ;ial 
reports  uf  governmental  oiyanizalions, 
only  fully  qualifii'd  public  accountants 
should  be  employed.  The  type  of 
qualifications,  as  stated  by  the 
Comptroller  General,  deemed  necessary 
for  financial  audits  of  go\ crnmental 
organizations  ;ind  j)rograms  is  quoted 
below; 

"Such  audits  shall  be  conductinl  '    '    * 
by  independent  ceilificd  public 
accountants  or  b\'  independent  lii;i;nsed 
public  accountants,  licensed  on  oi' 
before  December  31,  1970.  who  are 
c(!itified  or  licensed  bj  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  Slates:  Except 
th.it  independiml  public  accountants 


licensed  to  practice  by  such  regulatory 
authority  after  December  31, 1970,  and 
persons  who  althrough  not  so  certified 
or  licensed,  meet,  in  the  opinion  of  the 
Secretary,  standards  of  education  and 
experience  representative  of  the  highest 
prescribed  by  the  licensing  authorities  of 
the  several  States  which  provide  for  the 
continuing  licensing  of  public 
accountants  and  which  are  prescribed 
by  the  Secretary  in  appropriate 
regulations  may  perform  such  audits 
until  December  31, 1975:  Provided,  That 
if  the  Secretary  deems  it  necessary  in 
the  public  interest,  he  may  prescribe  by 
regulations  higher  standard  than  those 
required  for  the  practice  of  public 
accountancy  by  the  regulatory 
authorities  of  the  States."' 

(b)  The  standards  for  examination 
and  evaluation  require  consideration  of 
applicable  laws  and  regulations  in  the 
auditor's  exammation.  The  standards 
for  reporting  require  a  statement  in  the 
auditor's  report  regarding  any 
significant  instances  of  noncompliance 
disclosed  by  his  or  her  examination  and 
evaluation  work.  What  is  to  be  included 
in  this  statement  requires  judgment. 
Significant  instances  of  noncompliance, 
even  those  not  resulting  in  legal  liability 
to  the  audited  entity,  should  be 
included.  Minor  procedural 
noncompliance  need  not  be  disclosed. 

(c)  Although  the  reporting  standard  is 
generally  on  an  exception  basis — that 
only  noncompliance  need  be  reported — 
it  should  be  recognized  that 
governmental  entities  often  want 
positive  statements  regarding  whether 
or  not  the  auditor's  tests  disclosed 
instances  of  noncompliance.  This  is 
particularly  true  in  grant  programs 
where  authorizing  agencies  frequently 
want  assurance  in  the  auditor's  report 
that  this  matter  has  been  consideied. 
For  such  audits,  auditors  should  obtain 
an  understanding  with  the  authorizing 
agency  as  to  the  extent  to  which  such 
positive  comments  on  compliance  are 
desired.  When  coordinated  audits  are 
involved,  the  audit  program  should 
specify  the  extent  of  comments  that  tht; 
auditor  is  to  make  regarding  complianci?. 

(d)  When  noncompliance  is  reported, 
the  auditor  should  place  the  findings  in 
proper  perspective.  The  extent  of 
instances  of  noncompliance  should  bi? 
related  to  the  number  of  cases  examined 
to  pro\ide  the  readtjr  with  .!  basi.s  foi 
judging  the  prevalence  of 
noncompliance. 


(The  pamphlet  "Standards  for  Audit  of 
Governmental  Organizations,  Programs. 
Activities,  and  Functions"  is  for  sale  hy  the 
Superintendent  of  Document.  U.S. 
Government  Printing  Office.  Washington. 
D.C.  20402.  Stork  number  2000-01000.  Price: 
8.5  cents.) 

PART  686  [Removed] 

2.  Part  686  of  Title  34  of  the  Code  of 
Federal  Regulations  is  removed. 

(KR  Oiv    80-103^2  Kili'd  12-3'mO.  8  45  .ir-.J 
BILLING  CODE  4000-01-M 


'  I.eltiM  |li-14H144,  Si'plrnilii'i   l.i,  I'lroi  |-.iin  If 
(;:oniplioller  Cener.il  to  the  heads  iil  I'l'di-i.d 
dep.irlnienls  and  a^icncies.  The  irfiTi'ni.e  to 
"SiTjelar),"  mran--  Ihc  hiMil  uf  thf  di'p.ntiii.ni  n 
iiyiMii  y. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  655,656,658,  660  and  667 

International  Education  Programs 

agency:  Department  of  Education 
ACTION:  Final  regulations  with 
comments  invited. 


SUMMARY:  The  Secretary  of  Education 
issues  regulations  for  the  International 
Education  Programs.  These  regulations 
have  been  amended  to  reflect  statutory 
changes  resulting  from  the  Education 
Amendments  of  1980  and  to  reflect 
changes  required  by  the  Education 
Division  General  Administrative 
Regulations  (EDGAR).  These  regulations 
will  assist  potential  applicants  by 
specifying  the  selection  criteria  that  the 
Secretary  uses  in  evaluating 
applications  for  assistance  under  these 
programs. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1981.  These 
regulations  are  expected  to  take  effect 
45  days  after  they  are  transmitted  to  the 
Congress.  Regulations  are  usually 
transmitted  to  the  Congress  several  days 
before  they  are  published  in  the  Federal 
Register.  The  effective  date  is  changed  if 
the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contract  person. 
ADDRESS:  Comments  should  be 
addressed  to:  Dr.  Richard  Krasno. 
Deputy  Assistant  Secretary  for 
International  Education,  U.S. 
Department  of  Education,  400  Marylaiui 
Avenue,  SW  (Room  3918,  ROB-S). 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Krasno.  Telephone:  (202) 
245-9758. 
SUPPLEMENTARY  INFORMATION: 

Waiver  of  Proposed  Rulemaking 
Procedures 

In  accordance  with  S(M:tion 
431(b)(2)(a)  of  the  General  Education 
Provisions  Act  (20  U.S.C. 
12232(b)(2)(A)),  it  has  been  the  practice 
of  the  Secretary  to  offer  interested 
parties  the  opportunity  to  commc-nl  on 
proposed  regulations.  The  Secretary 
then  reviews  these  comments  antl 
makes  appropriate  chanj^es  before 
republishing  the  regulations  in  final 
form. 

For  the  reasons  described  in  \hf 
following  paragraphs,  the  use  of  thiit 
practice  in  connection  with  the 
provisions  of  these  regulations  is 
impracticable  and  contrary  to  the  public 
interest  under  5  U.S.C.  5,')3(1)).  Howcvci, 
the  Secretary  invites  the  public  lo 


comment  on  these  regulations  and  will 
consider  appropriate  comments  before 
publishing  the  regulations  again. 

The  Secretary  has  waived  proposed 
rulemaking  procedures  for  the  following 
reasons: 

The  programs  for  which  regulations 
are  published  (34  CFR  Parts  655,  656, 
658,  660,  and  667)  were  formerly 
authorized  under  Title  VI  of  the 
National  Defense  Education  Act  (NDEA) 
of  1958,  as  amended.  Final  regulations 
for  the  programs  authorized  under 
Sections  601  and  602  of  the  NDEA  were 
published  in  May  1977.  For  the  program 
authorized  under  Section  603  of  the 
NDEA,  final  regulations  were  published 
in  May  1978.  and  amended  in  May  1979. 
Public  comment  was  provided  for  prior 
to  the  issuing  of  final  regulations  for 
these  programs. 

Amendments  to  the  current 
regulations  for  these  programs  were 
made  to  comply  with  EDGAR  and  were 
published  as  proposed  regulations  for 
public  comment  in  the  Federal  Register 
of  April  3,  1980.  No  comments  were 
received. 

On  November  14, 1980,  the  Secretary 
published  a  notice  in  the  Federal 
Register  of  the  Department's  intent  to 
publish  regulations  necessary  to 
implement  the  Education  Amendments 
of  1980.  In  that  notice,  the  Department 
listed  the  existing  regulations  affected 
by  the  new  law  and  requested 
comments  whether  those  regulations 
required  information  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

The  regulations  in  this  document  are 
based  on  regulations  listed  in  the 
November  14, 1980  notice.  Based  on  any 
comments  received  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

The  changes  in  the  legislation 
governing  these  programs  for  which  the 
Secretary  is  publishing  regulations  are 
not  considerd  to  be  major.  These 
regulations  represent  a  shortened  and 
simplified  version  of  the  former  ones, 
(jonsonant  with  the  terms  of  the  new 
legislation.  No  major  departure  in  the 
administration  of  these  programs  is 
proposed.  For  these  reasons,  and  in 
order  to  permit  the  Secretary  to  make 
awards  in  fistidl  year  1981  in  a  timely 
manner,  the  regulations  are  published  in 
final  form. 

Prior  to  taking  any  action  with  respect 
to  the  award  of  new  grants  for  fiscal 
\ cai  1982  and  subsequent  fiscal  years, 
the  Secretary  intends  to  issue  new- 


regulations  taking  into  account  public 
comment  received  on  this  document. 
This  will  permit  interested  parties  to 
study  the  regulations  governing  the 
programs  and  to  make  comments  and 
suggestions  to  the  Secretary  without 
undue  delay  to  the  1981  grant  cycle. 

Effect  of  Education  Amendmients  of  1980 

The  International  Education  Programs 
constitute  a  group  of  Federal  programs 
of  assistance  to  institutions  of  higher 
education  and  other  agencies  and 
organizations.  The  programs  are 
designed  to  aid  in  the  development  of 
resources  and  trained  personnel  for 
international  study,  international 
research,  and  foreign  language  study  (20 
U.S.C.  1121). 

Section  601(a)  of  the  Higher  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1980  (Pub.  I.. 
96-374),  contains  the  congressional 
findings  underlying  the  programs: 

Sec.  601.  (a)  The  Congress  finds  ihiil— 

(1)  knowledge  of  other  countries  is 
important  to  promote  mutual  underst.indin" 
and  cooperation  between  nations: 

(2)  strong  American  educational  resources 
are  a  necessary  base  for  strenghthening  our 
relations  with  other  countries; 

(3)  present  and  future  generations  of 
Americans  should  be  given  the  opportunity  In 
develop  to  the  fullest  extent  possible  their 
intellectual  capacities  in  all  areas  of 
knowledge  pertaining  to  other  counlrins. 
peoples,  and  cultures:  and 

(4)  the  economy  of  the  United  Stains  and 
the  long  range  security  of  the  Nation  are 
dependent  upon  acquiring  such  knowledge 

Prior  to  the  enactment  of  the 
Education  Amendments  of  1980,  these 
programs  were  authorized  by  Title  VI  of 
the  National  Defense  Education  Act  of 
1958,  20  U.S.C.  511-513.  Certain  of  these 
programs  were  also  authorized  by  Title  I 
of  the  International  Education  Act  of 
1966,  20  U.S.C.  1172-1177. 

Section  395(c)  (1)  and  (2)  of  the 
Education  Amendments  of  1980  repealed 
Title  VI  of  the  National  Defense 
Education  Act  and  Title  I  of  the 
International  Education  Act.  Section  601 
transferred  certain  of  the  programs 
previously  authorized  by  the  repeah.d 
acts  to  a  new  Title  VI  of  the  Higher 
Education  Act,  to  be  codified  at  20 
U.S.C.  1121-1132. 

The  new  Tide  VI  provides  authority 
for  programs  to  assist:  Graduate  and 
Undergraduate  Language  and  Area 
Centers  (section  602),  referred  to  in 
these  regulations  as  National  Resource 
Centers:  International  Studies  Centers 
(section  603),  referred  to  in  these 
regulations  as  Regional  Resource 
Centers;  Undergraduate  International 
Studies  and  Foreign  Language  Programs 
(section  604);  Research  and  Studies 
(section  605);  and  Business  and 


International  Education  Programs 
(sections  611-613). 

In  addition,  the  Education 
Amendments  of  1980  provided  for  a 
program  of  assistance  for  International 
Understanding  as  Part  N  of  the 
elementary  and  Secondary  Education 
Act  of  1965  (sections  393-395),  as 
amended. 

Several  of  these  programs  correspond 
to  international  education  programs 
previously  conducted  under  the  National 
Defense  Education  Act,  Title  VI.  For 
example,  the  language  and  area  centers 
and  fellowships  program  previously 
conducted  under  Section  601  of  the 
National  Defense  Education  Act  is  now, 
with  some  revisions,  authorized  by 
Section  602  of  the  Higher  Education  Act, 
20  U.S.C  1122. 

Programs  for  Which  No  Regulations  Are 
Issued 

In  the  case  of  some  of  the  programs 
authorized  by  the  new  Title  VI  of  the 
Higher  Education  Act,  funds  have  not 
been  provided  for  fiscal  year  1981. 
These  programs  include  the 
International  Studies  Centers,  also 
referred  to  as  Regional  Resource 
Centers  (section  603),  and  the  Business 
and  International  Education  Programs 
(sections  611-613).  In  addition,  funds  are 
not  available  for  aiding  graduate 
programs  (as  distinguished  from 
centers),  as  authorized  by  section  602. 

Regulations  are  not  issued  or 
proposed  for  programs  or  program 
components  for  which  funds  are  not 
available  during  the  current  fiscal  year. 
Any  obligation  of  the  Secretary  to 
develop  and  publish  regulations  for 
these  programs  is  considered  to  have 
been  satisfied  by  the  publication  of  the 
general  regulations  governing  newly 
funded  programs,  34  CFR  Parts  75  and 
76,  45  FR  84058,  December  22. 1980. 

Programs  for  Which  Regulations  Are 
Issued  ' 

Regulations  are  included  in  this 
document  for  the  programs  under  the 
following  statutory  authorities: 

—Section  602  of  the  Act  (National 
Resource  Centers  and  Fellowships)  (34 
CFR  Part  656); 

—Section  604  of  the  Act 
(Undergraduate  International  Studies 
and  Foreign  Language  Program)  (34  CFR 
Part  658); 

— Section  605  of  the  Act  (International 
Research  and  Studies)  (34  CFR  Part  660); 
and 

— Section  393  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  (International  Understanding) 
(34  CFR  Part  667). 

Part  655  contains  definitions  and 
certain  provisions — including  some 


selection  criteria  common  to  all  four 
programs  and  applies  to  all  of  the 
programs.  It  is  designed  to  shorten  and 
simplify  the  regulations  for  the  programs 
by  avoiding  needless  repetition  of 
common  provisions. 

The  following  paragraphs  describe 
each  of  the  programs  for  which 
regulations  are  provided  in  this 
document  and  the  major  regulatory 
provisions  and  issues: 

1.  National  Resource  Centers  and 
Fellowships  Program  (34  CFR  Part  656) 

Section  602  of  the  Higher  Education 
Act  (20  U.S.C.  1122)  authorizes  the 
Secretary  of  Education  to  assist 
institutions  of  higher  education,  or 
combinations  of  institutions  of  higher 
education,  to  establish,  strengthen,  and 
operate  graduate  and  undergraduate 
centers  that  will  be  national  resources 
for — 

(a)  The  teaching  of  any  modern 
foreign  language; 

(b)  Instruction  in  fields  needed  to 
provide  a  full  understanding  of  the 
areas,  regions,  or  countries  in  which  that 
language  is  commonly  used:  or 

(c)  Research  and  training  in 
international  studies  and  the 
international  aspects  of  professional 
and  other  fields  of  study. 

The  Secretary  is  also  authorized  to 
pay  stipends  to  persons  undergoing 
training. 

The  National  Resource  Centers  and 
Fellowships  Program  carried  out  under 
section  602  of  the  Act  corresponds  in 
large  part  to  the  language  and  area 
centers  and  fellowships  previously 
administered  under  Section  601  of  the 
National  Defense  Education  Act. 
Emphasis  is  placed  on  assistance  to 
centers  that  provide  advanced  training 
in  modern  foreign  languages,  coupled 
with  area  or  international  studies,  as  a 
means  of  meeting  the  needs  for  trained 
specialists. 

A  center  will  be  evaluated  on  the 
extent  to  which  its  resources — including 
faculty,  teaching  program,  and  library 
collections — are  sufficiently  strong  to 
carry  out  the  purposes  of  the  Act. 

The  regulations  in  34  CFR  Parts  655 
and  656  apply  to  this  program.  They 
provide  that  the  Secretary  considers 
granting  assistance  to  centers  that  focus 
on  a  single  country  or  one  or  more  world 
areas  or  a  center  that  focuses  on 
international  studies  or  the  international 
aspects  of  contemporary  issues  or 
topics.  In  each  case,  language 
instruction  must  be  made  available 
(§  656.11).  Training  may  be  provided  at 
the  graduate  and  undergraduate  levels, 
or  at  the  undergraduate  level  only 
(§  656.12). 


An  applicant  for  a  center  must  show 
that  it  provides  appropriate  advanced 
training  and  research  opportunities  as 
required  by  the  Act;  maintains 
specialized  library  collections  and 
employs  scholars  engaged  in 
appropriate  research;  and  provides 
outreach  and  consultative  services 
(§  656.10). 

To  receive  a  fellowship,  an  individual 
must  be  engaged  in  advanced  training  in 
a  foreign  language  and  in  area  or 
international  studies  at  an  institution  of 
higher  education  approved  by  the 
Secretary.  The  Secretary  makes 
allocations  of  fellowships  to  institutions 
of  higher  education.  Individual 
applicants  for  fellowships  apply  to  the 
institutions  (§  656.3).  The  selection 
criteria  that  the  Secretary  uses  in 
evaluating  applications  are  contained  in 
§§§  656.31,  656.32,  and  656.33. 

The  Secretary  is  authorized  to  set 
annual  priorities  for  both  centers  and 
fellowships. 

The  regulations  also  contain 
provisions  governing  allowable  costs 
and  the  duration  of  grants  and 
fellowships  (§§  656.36  and  656.37),  and 
the  amount  and  payment  methods  for 
fellowships  (§§  656.41-656.44). 

2.  The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
(34  CFR  Part  658) 

Section  604  of  the  Higher  Education 
Act  (20  U.S.C.  1124)  authorizes  the 
Secretary  to  make  grants  to  assist 
institutions  of  higher  education,  or 
combinations  of  institutions,  in  planning, 
developing,  and  carrying  out 
comprehensive  programs  to  strengthen 
and  improve  undergraduate  instruction 
in  international  studies  and  foreign 
languages. 

The  Secretary  may  also  make  grants 
to  public  and  nonprofit  private  agencies 
and  organizations,  including 
professional  and  scholarly  associations, 
if  the  Secretary  determines  that  grants 
to  those  parties  will  make  an  especially 
significant  contribution  to  attaining  the 
objectives  of  the  section. 

The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
carried  out  under  section  604  of  the  Act 
corresponds  in  large  part  to  the 
Undergraduate  International  Studies 
Program  previously  carried  out  under 
the  authority  of  the  National  Defense 
Education  Act.  The  latter  called  for  the 
establishment  of  both  graduate  and 
undergraduate  language  and  area 
centers  and  programs. 

The  regulations  in  34  CFR  Parts  655 
and  658  apply  to  this  program.  The 
Secretary  awards  grants  under  Part  658 
to  assist  projects  and  activities  that  are 
an  integral  part  of  a  comprehensive 
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program  {§  658.11).  In  addition  to 
evaluating  applications  on  the  basis  of 
the  funding  criteria  in.  as  appropriate.  34 
CFR  6.'>8.31,  658.32.  and  658.33,  the 
Secretary  seeks  to  achieve  an  equitable 
distribution  of  awards  throughout  the 
United  States  and  encourages  diversity 
by  ensuring  that  a  variety  of  types  of 
institutions  receive  funding  (§  658.34). 

3.  The  International  Research  and 
Studies  Program  (34  CFR  Part  660/ 

Section  605  of  the  Higher  Education 
Act  (20  U.S.C.  1125)  authorizes  the 
Secretary  to  provide  assistance — for  the 
conduct  of  research,  studies,  and 
surveys  and  the  development  of 
specialized  instructional  materials  that 
furthers  the  purposes  of  Part  A  of  Title 
VI  of  the  Higher  Education  Act  and  Part 
N  of  Title  III  of  the  Elementary  and 
Secondary  Education  Act  of  1965. 

The  Research  and  Studies  Program 
can  serve  as  an  instrument  for 
coordination  across  educational  levels. 
These  activities  are  intended  to  serve  as 
an  effective  tool  for  follov»r-up  to  the 
President's  Commission  on  Foreign 
Language  and  International  Studies  in 
determining  present  and  future  needs  in 
foreign  languages  and  other  fields. 

The  projects  conducted  under  section 
605  of  the  Act  correspond  in  large  part 
to  the  foreign  language  and  area  studies 
research  activities  previously 
administered  under  Section  602  of  the 
National  Defense  Education  Act.  Thoy 
include  activities  designed  to  strengthen 
the  aims  of  the  International 
Understanding  Program,  also  covered  by 
these  regulations. 

Under  the  Research  andStudies 
Program  the  Secretary  awards  grants 
and  contracts  for — 

(a)  Studies  and  surveys  to  determine 
the  need  for  increased  or  improved 
instruction  in  modern  foreign  languages 
and  in  other  fields  needed  to  provide  a 
full  understanding  of  the  areas  and 

.  countries  in  which  those  languages  are 
commonly  used; 

(b)  Research  on  more  effective 
methods  of  teaching  and  evaluating 
competency  in  foreign  languages  and 
related  fields; 

(c)  The  development  of  materials  for 
use  in  the  expansion  or  improvement  of 
instruction  in  foreign  languages  and 
foreign  area  studies;  and 

(d)  Research,  studies,  and  the 
development  of  materials  that  contribute 
to  Americans'  understanding  of  the 
cultures,  actions,  policies,  and 
interrelationships  of  nations. 

/.  The  International  Understandirii^ 
Program  (34  CFR  Part  667) 

Part  N  of  the  Elementary  and 
Secondary  Education  Act  of  1965 


(Section  394)  (20  U.S.C.  3064)  (formerly 
Section  603  of  NDEA)  authorizes  the 
Secretary  to  stimulate,  on  all  levels  of 
education,  programs  that  increase  the 
understanding  of  students  and  the 
public  about  the  cultures,  actions,  and 
interconnections  of  nations  and  peoples. 

The  purpose  is  to  enable  the  public  to 
make  more  informed  judgments  with 
regard  to  the  international  policies  and 
actions  of  the  United  States. 

Under  this  program,  the  Secretary 
may  award  grants  to  any  public  or 
private  agency  or  organization.  These 
may  include,  but  are  not  limited  to. 
institutions  of  higher  education,  State 
and  local  educational  agencies, 
professional  associations,  education 
consortia,  and  organizations  of  teachers. 

References  to  EDGAR 

Readers  will  note  that  references  to 
the  Education  Division  General 
Administrative  Regulations  (EDGAR) 
cite  Title  34  of  the  Code  of  Federal 
Regulations.  EDGAR  was  transferred  to 
Title  34,  through  final  regulations 
published  in  the  Federal  Register  on 
November  21,  1980  (45  FR  77368). 

However,  EDGAR  was  initially 
published  in  the  Federal  Register  on 
April  3, 1980  (45  FR  22494)  under  Title  45 
of  the  Code  of  Federal  Regulations 
(CFR).  For  readers  wishing  to  refer  to 
that  EDGAR  document,  the  following 
cross-references  will  be  helpful: 

45  CFR  Part  74  is  now  34  CFR  Part  74 
45  CFR  Part  100a  is  now  34  CFR  Part  75 
45  CFR  Part  100b  is  now  34  CFR  Part  76 
45  CFR  Part  100c  is  now  34  CFR  Part  77 


Dated:  December  23. 1980. 
Shirley  M.  Hufstedler, 

Socretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.015.  International  Studies 
Centers  and  Foreign  Language  and  Area 
Studies  Fellowships;  84.016.  International 
Studies  Programs;  84.017.  Foreign  Language 
and  Area  Studies  Research;  and  84.095. 
Citizen  Education  and  Cultural 
Understanding  Program) 

The  Secretary  revises  Part  655  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  655— INTERNATIONAL 
EDUCATION  PROGRAMS— GENERAL 

Subpart  A— General 

Sec. 

655.1     Which  programs  do  these  regulations 
govern? 

655.3  What  regulations  apply  to  the 
International  Education  Progrnms? 

655.4  What  definitions  apply  to  the 
International  Education  Programs? 

Subpart  B— Wtiat  Kinds  of  Projects  Does 
the  Secretary  Assist?  [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

655.20    How  does  one  apply  for  funds? 

Subpart  D— How  Does  ttie  Secretary  Make 
a  Grant? 

655.30  How  does  the  Secretary  evaluate  an 
application? 

655.31  What  general  selection  criteria  does 
the  Secretary  use? 

Authority:  Higher  Education  Act  of  1965. 
Pub.  L  No.  89-329.  as  amended,  20  U.S.C. 
1121-1127;  Elementary  and  Secondary 
Education  Act  of  1965.  Pub.  L.  89-10,  20  U.S.C. 
3063-3065. 


Invitation  to  Comment 

interested  persons  are  invited  to 
.submit  comments  and  recommendations 
regarding  these  regulations.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  preamble.  All 
comments  submitted  on  or  before  March 
2, 1981,  wilt  be  considered  before  the 
Secretary  issues  new  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3918.  ROB-3.  7th  and  D  Streets  SW., 
Washington,  D.C..  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 


Subpart  A— General 

§  655.1     Wtilch  programs  do  these 
regulations  govern? 

The  regulations  in  this  part  govern  the 
administration  of  the  following 
programs  in  international  education; 

(a)  The  National  Resource  Centers 
and  Fellowships  Program  (Section  602  of 
the  Higher  Education  Act  of  1965): 

(b)  The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
(Section  604): 

(c)  The  International  Research  and 
Studies  Program  (Section  605):  and 

(d)  The  International  Understanding 
Program  (Sections  393-95  of  the 
Elementary  and  Secondary  Education 
Act  of  1965). 

(20  U.S.C.  1121-1132,  3063-3065) 

§  655.3    What  regulations  apply  to  the 
International  Education  Programs? 

The  following  regulations  apply  to  the 
International  Education  Programs;  ■ 

(a)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 


34  CFR  Part  75  (Direct  Grant  Programs) 
and  34  CFR  Part  77  (General). 

(b)  The  regulations  in  this  Part  655; 
and 

(c)  As  appropriate,  the  regulations 
in — 

(1)  34  CFR  Part  656  (National 
Resource  Centers  and  Fellowships 
Program); 

(2)  34  CFR  Part  658  (Undergraduate 
International  Studies  and  Foreign 
Language  Program); 

(3)  34  CFR  Part  660  (International 
Research  and  Studies  Program):  and 

(4)  34  CFR  Part  667  (International 
Understanding  Program). 

(20  U.S.C.  1121-1127,  3063-3065) 

§  655.4    What  definitions  apply  to  the 
International  Education  Programs? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  anJ  34 
CFR  Parts  656-667  are  defined  in  .34  CFR 
Part  77; 

Acquisition 

Applicant 

Application 

Award 

Budget 

Contract 

Equipment 

Facilities 

Fiscal  year 

Grant 

Grantee 

Grant  period 

Locfil  educational  agancy 

Nonprofit 

IVoject  ~ 

Project  period 

Private 

Public 

Secretary 

State  educational  agency 

Supplies 

(20  U.S.C.  1121-1127,  3063-300,-) 

(b)  Definitions  that  app.[\  to  l/:i'se 
programs.  The  following  definition 
applies  to  these  programs: 

"Instiiulion  of  higher  education." 
which  is  defined  in  Section  1201  of  the 
Higher  Education  Act  of  1965.  means— 

An  educational  institution  in  ,in\ 
Slate  that 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognizee) 
equivalent  of  that  type  of  certificate; 

(2)  Is  legally  authorized  within  that 
State  to  provide  a  program  of  education 
beyond  secondary  education: 

(3)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  dc.^ree 
or  provides  not  less  than  a  two-year 
program  that  is  acceptable  for  full  credit 
toward  a  bachelor's  degree; 


(4)  Is  a  public  or  other  nonprofit 
institution:  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
.association  or.  if  not  so  accredited — 

(i)  Is  an  institution  with  respect  to 
which  the  Secretary  has  determined  that 
there  is  satisfactory  assurance — 
considering  the  resources  available  to 
the  institution,  the  period  of  time,  if  any. 
during  which  it  has  operated,  the  effort 
it  is  making  to  meet  accreditation 
standards,  and  the  purpose  foi  v.hich 
this  determination  is  being  made — that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time:  or 

(ii)  Is  an  institution  whose  credits  arc 
accepted,  on  transfer,  by  not  fewer  than 
three  institutions  that  are  so  accrrdited. 
for  credit  on  the  same  basis  as  if 
transferred  from  an  institution  so 
accredited.  The  term  also  includes  any 
school  that  provides  not  less  than  a  one- 
year  program  of  training  to  prepare 
students  for  gainful  employment  in  a 
recognized  occupation  and  that  meets 
the  provision  of  paragraphs  |1).  (2).  (4). 
and  (5)  of  this  definition. 

|20l',S,C,  1141) 

Subpart  B— What  Kinds  of  Projects 
Does  ttie  Secretary  Assist?  [Reserved] 

Note.— Subpart  B  of  34  CFR  I'h-'.s  6.-(i.  658. 
liuO.  and  667  describes  thi;  kinds  of  projects 
that  the  Secretary  assisfs  undfr  thi.s  A"j, 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

t;  655.20    How  does  one  apply  for  funds? 

(a)  The  introduction  at  the  beginning 
of  EDGAR  includes  general  information 
about  how  to  apply  for  a  grant  under  a 
Department  of  Education  program. 

IL'O  li.S.C.  1121-1127,  3063-3065) 

(b)  An  applicant  must  dpmons!;:;'e,  on 
the  application  form  furnished  by  the 
Secretary,  that  the  proposed  project 
meets  the  requirements  of  the  .'\ct  anci 
the  applicable  regulations. 

(JO  l',S,C.  1121-1127,  :^nn,3-306,^) 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§  655.30     How  does  the  Secretary  evaluate 
an  application? 

The  Secretary  evaluates  all 
applications  for  International  P^dutation 
Programs  on  the  basis  of — 

(a)  The  general  criteria  in  §  655,31: 
and 

(b)  The  specific  criteria  in.  as 
applicable.  34  CFR  Parts  6,5(j.  658.  ()60, 
and  667. 

(20  U.S.C.  1121-1127.  3063-3065) 


§  655.31    What  general  selection  criteria 
does  the  Secretary  use? 

(a)  P/an  of  operation.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  thi> 
plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project: 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minoritv  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  Icey  personnel.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
key  personnel  the  applicant  plans  to  use 
on  the  project. 

(2)  The  Secretary  looks  for 
ir.formation  that  shows — 

(i)  The  qualifications  of  tb€  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  eaoh  of  the 
other  key  personnel  to  be  used  in  the 
projec^, 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  appliranl. 
as  part  of  its'nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  th.ii 
have  been  traditionally 
underrepresented.  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapptd  persons,  and  the  elderly. 

(3)  To  deleimine  the  qualifications  of 
a  person,  the  Secretary  considers 
c\idence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budgpt  and  cost  effectiveness.  (1 ) 
ihe  Secretary  reviews  each  application 
for  information  that  shows  that  the 
project  has  an  adequate  budget  and  is 
cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 
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(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  ntlation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (1)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  quality  of  the  evaluation 
plan  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  iire 
quantifiable. 

(ej  Adequacy  of  resources.  (1)  I'he 
Secretary  reviews  each  appHcation  for 
information  that  shows  that  the 
applicant  plans  to  devote  adequate 
resources  to  the  project. 

(2)  The  Secretary  looks  for 
mformation  that  shows — 

(i)  The  facilities  that  the  appli(uint 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  thiit 
the  applicant  plans  to  use  are  adequate 
(20  U.S.C.  1121-1127.  3063-3065) 

The  Secretary  amends  Title  M  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  656  to  read  as  follows: 

PART  656— NATIONAL  RESOURCE 
CENTERS  AND  FELLOWSHIPS 
PROGRAM  FOR  LANGUAGE  AND 
AREA  OR  LANGUAGE  AND 
INTERNATIONAL  STUDIES 

Subpart  A— General 

See 

656.1     What  is  the  Nationyl  Rfsoiircc 

Centers  and  Fellowships  t>rogr,im? 
6.56.2     Eligible  parties:  Nalion.it  Resource 

Centers. 
6,if).3    Eligible  parties:  NHtion.il  Ri'soiiri.c 

Fellowships 
fi.%.4     What  are  the  eligibility  rfquirenii-nls 

an  individual  must  niRol  to  quriiify  for  m 

fellowship? 
6.=i6.5    What  regulations  apply  to  ttic 

National  Resource  Centers  .tnd 

Fellowship  Program? 
6.iB.6     What  definitions  apply  lo  ihe  \iiti()i'.;il 

Resource  Centers  and  Fuilowship 

Program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  under  This  Program? 

6.56.10     What  activities  must  a  N.itionHl 
Resource  Center  conduct? 

656.11  What  types  of  centers  rei:P!Vf 
assistance? 

636.12  What  levels  of  instrucliun  may  h 
Njtional  Resource  Center  provide' 

Subpart  C— How  Does  One  Apply  for  a 
Grant  or  Fellowship? 

656.J0     How  does  an  institution  stihmit  .in 

application? 
656.21     How  does  an  individiinl  .i\>y\\  fur  ,i 

fellowship? 


Subpart  D— How  does  the  Secretary  Make  a 
Grant? 

H.56.:tO     How  does  the  Secretary  evaluate  an 

.ipplication  under  the  National  Resource 

Centers  and  Fellowships  Program? 
B56.;n     What  selection  criteriii  does  the 

Secretary  use? 
rt,56.32     What  additional  criterion  does  Ihe 

Secretary  use  for  National  Resource 

Centers? 
6,56..'}3     What  additional  criteria  does  the 

Secretary  use  for  .National  Resource 

Fellowships? 
().56.34     What  priorities  may  the  Secretary 

established  for  National  Resource 

Centers? 
656.35     What  priorities  may  the  Secretary 

establish  for  National  Resource 

Fellowships? 
6,56.36     What  is  the  duration  of  a  project  ioi 

a  National  Resource  Center? 
H56.37     What  is  the  duration  of  a  National 

Resource  Fellowship? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

656.40  National  Resource  Centers;  Wtiich 
costs  are  allowable,  anrl  which  costs  are 
unallowable? 

656.41  What  is  the  amount  of  a  fellowship? 

656.42  What  is  the  payment  method  for 
fellowships? 

656.43  What  are  the  limitations  on  use  of 
funds  for  undergraduate  travel? 

656.44  Under  what  circumstances  must  an 
institution  teniinatc  a  fellowship? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  Fellow? 

656..50     What  are  the  reijortinj,'  reqtiiremenl.', 
for  a  fellow? 
Authority:  Sec.  602  of  I'ul).  I..  Uti-;{74.  Title 
VI. 

Subpart  A— General. 

§656.1     What  is  the  National  Resource 
Centers  and  Fellowships  Program? 

(a)  The  National  Resource  Centers 
and  Fellowships  Program  for  Language 
and  .A.rea  or  Language  and  International 
Studies — 

(1)  .Assists  institutions  of  higher 
education  to  establish,  stiengthen.  and 
operate  centers  tha*  will  be  national 
resources — 

(i)  For  the  teaching  of  any  modern 
foreign  language: 

(ii)  For  instruction  in  fields  needed  to 
provide  a  full  understanding  of  the 
areas,  regions,  or  countries  in  which  the 
modern  language  is  commonly  used:  or 

(iii)  For  research  and  training  in 
international  studies  and  the 
international  aspects  of  professional 
and  other  fields  of  study:  and 

(2)  Assists  students  undergoing 
advanced  training — in  fields  related  to 
this  part — by  providing  fellowships, 
awarded  through  an  institution  of  higher 
education  approved  by  the  Secretary 
under  section  602(b)  of  the  Act. 


(b)  Fellowships  awarded  under  this 
part  are  designed  to  enable  students 
specializing  in  various  disciplines  or 
professional  fields  of  study 
simultaneously  to  acquire — 

(1)  A  high  level  of  competence  in  one 
or  more  languages  critical  to  national 
needs  of  the  United  States:  and 

(2)  A  fuller  understanding  of  the 
areas,  regions,  or  countries  in  which  that 
language  is  commonly  used. 

(20  U.S.C.  1122(a)  and  (b)) 

§  656.2    Eligible  parties:  National  Resource 
Centers. 

(a)  An  institution  of  higher  education 
is  eligible  to  apply  for  assistance  under 
this  part  to  establish  and  operate  a 
National  Resource  Center. 

(b)  As  used  in  this  part,  the  term 
"institution  of  higher  education" 
includes  a  combination  of  institutions  of 
higher  education. 

(20  U.S.C.  1122(a)(1)) 

§  656.3    Eligible  parties:  National  Resource 
Fellowships. 

(a)(1)  Under  section  602(b)  of  the  Act. 
the  Secretary  allocates  fellowships  to  an 
institution  of  higher  education  that 
offers  advanced  training  in  a  foreign 
language  and  in  area  or  international 
studies. 

(2)  However,  an  institution  need  not 
receive — or  apply  for — assistance  to 
establish  and  operate  a  center  under 
section  602(a)  of  the  Act  in  order  to 
receive  an  allocation  of  fellowships. 

(b)  An  individual  is  eligible  for  a 
.National  Resource  Fellowship  if  he  or 
she — 

(1)  Is  engaged  in  advanced  training  in 
a  foreign  language  and  in  area  or 
international  studies  at  an  institution 
approved  by  the  Secretary  under  section 
602(b)  of  the  Act  to  receive  fellowships: 
and 

(2)  Meets  the  requirements  of  §  6,56.4 
of  these  regulations. 

(c)  An  individual  applies  for  an  award 
to  an  institution  of  higher  education  with 
an  allocation  of  fellowships. 

(20  U.S.C.  1122(b)) 

§  656.4    What  are  the  eligibility 
requirements  an  individual  must  meet  to 
qualify  for  a  fellowship? 

(a)  An  institution  may  award  a 
fellowship  to  an  individual  who— 

(1)  Is  a  citizen  or  permanent  resident 
of  the  United  States: 

(2)  Is  accepted  for  advanced  training 
at  an  institution  with  an  allocation  of 
fellowships  in  language  and  area  or 
language  and  international  studies: 

(3)  Shows  potential  for  high  academic 
achievement,  based  on  such  indices  as 
grade  point  average,  class  ranking,  or 
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similar  measures  that  the  institution 
may  determine;  and 

(4)  Is  undergoing  training  in  subjecl 
areas  that  are  consonant  with  the 
institution's  major  fields  of  expertise 
and  concentration  in  language  and 
relevant  area,  international,  or 
professional  studies,  as  described  in  the 
instftutional  application. 

(b)  An  institution  may  award  a 
fellowship  to  an  individual  for  use 
overseas  if  the  individual — 

(1)  Meets  the  requirements  under 
paragraph  (a)  of  this  section:  and 

(2)  Is  enrolled  in  an  advanced 
language  program  overseas  established 
by  a  United  Stales  institution;  or 

(3)(i)  Is  doing  dissertation  research 
that  cannot  be  done  in  the  United 
States;  and 

(ii)  Is  affiliated  with  an  over.seas 
institution  of  higher  education  or  an 
appropriate  organization. 

(c)  To  award  a  fellowship  for  use 
overseas,  an  institution  must  obtain  the 
advance  approval  of  the  Secretary. 

(20  U.S.C.  1122(b):  Sen.  Rept.  No  96-7:0.  96th 
Cong.  2nd  Sess.  pages  61)-61 ) 

§  656.5    What  regulations  apply  to  the 
National  Resource  Centers  and  Fellowship 
Program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  referred  lo  in  34 
CFR  655.3(a)  and  (b). 

(b)  The  regulations  in  this  I'arf  656. 

(2D  U.S.C.  1121-1127) 

§  656.6    What  definitions  apply  to  the 
National  Resource  Centers  and  Fellowship 
Program? 

The  foUovving  definitions  ai)p!y  to  this 
program: 

(a)  The  definitions  in  34  CFR  6.55.4. 

(b)  "Fellow"  means  a  person  who 
receives  a  stipend  under  Title  VI  of  the 
Act. 

(20  U.S.C.  1121-1127)  , 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  under  This 
Program? 

$  656.10    What  activities  must  a  National 
Resource  Center  conduct? 

A  National  Resource  Center  receiving 
F'ederal  assistance  under  this  part  must 
conduct  the  following  activities: 

(a)  Provide  advanced  training  and 
research  opportunities  for  students  and 
faculty  in  any  modern  foreign 
language — 

(1)  In  fields  needed  lo  provide  a  full 
understanding  of  the  areas,  regions,  or 
countries  in  which  that  language  is 
commonly  used:  or 


(2)  In  international  studies  and  the 
international  aspects  of  professional 
and  other  fields  of  study. 

(b)  Maintain  specialized  bbrary 
collections  and  employ  scholars 
engaged  in  research  on  topics  of 
contemporary  relevance  to  the  purposes 
of  the  program  as  stated  in  |  656.1. 

(c)  Provide  outreach  and  consultative 
services  primarily  at  the  national  level. 

(20  U.S.C.  1122(a)  and  (b):  Conf.  Rept..  page 
188.  Sen.  Rept.,  page  60) 

§  656. 1 1     What  types  of  centers  receive 
assistance? 

The  Secretary  may  assist  a  National 
Resource  Center  that — 

(a)(1)  Focuses  on  a  single  country  or 
on  one  or  more  world  areas  (such  as 
East  Asia.  Africa,  or  the  Middle  East): 
and 

(2)  Offers  instruction  in  the  principal 
language  or  languages  of  that  country  or 
area:  or 

(b)(1)  Focuses  on  international 
studies,  or  on  the  international  aspects 
of  contemporary  issues  or  topics  (such 
as  international  business  or  energy):  and 

(2)  .Makes  instriiction  in  modern 
foreign  languages  available  to  students 
undergoing  training  at  the  center. 

(20  U..S.C.  1122(a)). 

§  656.12    What  levels  of  instruction  may  a 
National  Resource  Center  provide? 

(a)  A  center  may  provide  training — 

(1)  At  the  graduate  and  undergraduate 
level,  including  professional  fields;  or 

(2)  At  the  undergraduate  level  only. 

(b)  A  four-year  institution  that 
provides  instruction  at  the 
undergraduate  level  only  must 
demonstrate  to  the  Secretary  in  its 
application  that  its  program  is  of 
national  importance  and  is  exemplary  in 
terms  of  excellence  and  innovation. 

(20  U.S.C.  1122(a):  Sen.  Rept..  page  60.  Conf 
Rept.  188) 

Subpart  C— How  Does  One  Apply  for  a 
Grant  or  Fellowship? 

§  656.20    How  does  an  institution  submit 
an  application? 

(a)  An  eligible  institution  may  apply 
under  this  part  for — 

(1)  Assistance  for  a  .National  Resource 
Center; 

(2)  An  allocation  of  National  Resource 
Fellowships:  or 

(3)  Both. 

(b)  The  institution  need  file  only  one 
application. 

(20  U.S.C.  1122) 

§  656.21     How  does  an  individual  apply  for 
a  fellowship? 

(a)  An  institution  of  higher  education 
that  has  received  an  allocation  of 


fellowships  shall  notify  potential 
applicants  that  fellowship  awards  are 
available. 

(b)  To  be  considered  for  a  fellowship 
award,  an  individual  must  apply  to  an 
institution  having  an  allocation  of 
fellowships. 

(c)  An  individual  applicant  must 
demonstrate  that  he  or  she  meets  the 
requirements  in  §  656.4. 

(d)  The  institution  acts  as  an  agent  for 
the  Secretary  in  selecting  fellows  and 
disbursing  the  stipends. 

(20  U.S.C.  1122(b)) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  656.30  How  does  the  Secretary  evaluate 
an  application  under  ttte  National  Resource 
Centers  and  Fellowships  Program? 

(a)  The  Secretary  evaluates  an 
application  for  a  National  Resource 
Center  under  the  criteria  in  §§  656.31 
and  656.32. 

(b)(1)  The  Secretary  evaluates  an 
application  for  an  allocation  of  National 
Resource  Fellowships  under  the  criteria 
in  §§  656.31  and  656.33. 

(2)  In  the  case  of  an  application  for  an 
allocation  of  National  Resource 
Fellowships,  the  word  "center,"  as  used 
in  §  656.31,  means — 

(i)  A  National  Resource  Center,  or 

(ii)  In  the  case  of  an  institution  either 
not  applying  for  or  not  receiving  a  grant 
for  a  National  Resource  Center,  a 
concentration  of  resources  focusing  on  a 
particular  topic  relevant  to  this  part. 

(c)  The  Secretary  awards  up  to  125 
possible  points  for  these  criteria.  The 
maximum  possible  points  for  each 
criterion  are  shown  in  parentheses. 

(20US.C.  n22(a)and  (b)) 

§  656.31     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (15)  (See  34  CFR 
655.31(a)) 

(b)  Quality  of  key  personnel.  (10)  (See 
34  CFR  655.31(b)) 

(c)  Budget  and  cost  effectiveness.  (10) 
(See  34  CFR  655.31(c)) 

(d)  Evaluation  plan.  (10)  (See  34  CFR 
655.31(d)) 

(e)  .Adequacy  of  resources.  (5)  (See  34 
(CFR  655.31(e)) 

(f)  Comniitnwnt  to  the  subject  area  on 
which  the  center  focuses.  (15) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  applicants  commitment  to  the 
subjecl  area  on  which  the  center 
focuses.  (See  §  656.11) 

(2)  The  Secretary  reviews  each 
application  for  information  that  shows — 

(i)  The  degree  of  institutional 
commitment  to  the  subject  area  for 
which  funding  is  sought  as  shown  by  the 
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institution's  previous  record  of 
accomplishment  and  support  for  that 
subject  area; 

(ii)  The  extent  to  which  the  institution 
provides  financial  and  other  support  to 
the  center,  to  tenured  faculty  members 
of  the  center,  and  to  qualified  students 
in  fields  related  to  the  center;  and 

(iii)  The  strength  of  the  institution's 
library  in  the  subject  area  on  which  the 
center  focuses,  and  the  extent  to  which 
the  institution  provides  financial  support 
for  the  acquisition  of  library  materials  in 
that  subject  area. 

(g)  Quality  of  the  center's 
instructional  program.  (15) 

[1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  applicant's  program  of 
instruction  in  the  subject  area  on  which 
the  center  focuses. 

(2)  The  secretary  reviews  each 
application  for  information  that  shows — 

(i)  The  quality  and  extent  of  the 
center's  course  offerings; 

(ii)  The  quality  of  the  center's 
language  training  program:  and 

(iii)  The  extent  to  which  the  center 
employs  a  sufficient  number  of  scholars 
to  enable  the  center  to  carry  out  its 
purposes. 

(h)  Quality  of  the  center's 
relationships  within  the  institution.  (10) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  center's  relationships 
within  the  institution. 

(2)  The  Secretary  reviews  each 
application  for  information  that  shows — 

(i)  The  extent  to  wkich  the  center 
includes  multi-  and  interdisciplinary 
instruction:  and 

(ii)  The  extent  to  which  the  center  has 
entered  into  cooperative  arrangements 
with  other  departments,  schools,  and 
professional  programs  of  the  institution. 

(i)  Overseas  activities.  (10) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows — 
with  regard  to  the  subject  area  on  which 
the  center  focuses — the  extent  of  the 
applicant's  overseas  activities  and 
cooperation  with  foreign  scholars, 
institutions,  and  governments. 

(2)  The  Secretary-  looks  for 
information  that  shows — 

(i)  The  adequacy  of  the  provisions  for 
relevant  overseas  experience  for  faculty 
and  students  in  the  center's  program: 
and 

(ii)  The  extent  to  which  provision  is 
made  for  cooperation  with  foreign 
scholars,  institutions,  and  governments. 

(j)  Need  and  potential  impact.  (1.5) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for,  and  potential  impact  of.  the 
applicant's  proposed  activities. 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  proposed 
activities  are  needed  at  the  institution  or 
are  needed  nationwide; 

(ii)  The  extent  to  which  an  improved 
program  in  language  and  area  studies  or 
language  and  international  studies  will 
be  available  at  the  applicant  institution 
at  the  termination  of  the  grant  period; 
and 

(iii)  The  potential  impact  of  the 
proposed  project  in  improving  the 
knowledge  of  languages,  areas,  or 
international  studies  at  the  national 
level. 
(20  U.S.C.  1122) 

§  656.32  What  additional  criterion  does 
tfie  Secretary  use  for  National  Resource 
Centers? 

(a)  Outreach  activities  (10). 

(1)  The  Secretary  reviews  each 
application  for  assistance  for  a  National 
Resource  Center  for  information  that 
shows  the  extent  of  the  applicant's 
outreach  activities. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  quality  of  the  services  the 
center  provides  to  persons  and 
organizations  outside  the  center  as  these 
services  relate  to  the  provision  of 
Information  and  training  primarily  for 
national  groups,  but,  also,  for  regional 
and  local  groups;  and 

(ii)  The  contribution  of  these  outreach 
services  to  curriculum  development, 
faculty  development,  pre-professional 
training,  and  public  understanding. 

(20  U.S.C.  1122  Sen.  Rept.  60-61) 

§  656.33    What  additional  criteria  does  the 
Secretary  use  for  National  Resource 
Fellowships? 

(a)  Relevance  to  national  needs  and 
priorities.  (5) 

(1)  The  Secretary  reviews  each 
application  for  an  allocation  of  National 
Resource  Fellowships  for  information 
that  shows  tliat  the  fields  of  study  in 
which  fellowships  are  to  be  awarded  are 
relevant  to  current  and  anticipated 
national  needs  and  priorities. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  relationship  between  the 
applicant's  proposed  program  of 
instruction  and  national  needs  and 
priorities;  and 

(ii)  The  institution's  recent  record  of 
placement  of  graduate  students. 

(b)  De'jrec  and  linguistic  proficiency 
requirements.  (5) 

"The  Secretary  revic'ws  each 
application  for  the  adequacy  of  the 
degree  requirements,  including  the 
requirements  for  language  proficiency, 
for  students  enrolled  in  the  program. 


(20  U.S.C.  1122(b)) 

§  656.34    What  priorities  may  the  Secretary 
establish  for  National  Resource  Centers? 

(a)  The  Secretary  may  establish 
priorities  each  year  for  the  selection  of 
the  National  Resource  Centers.  These 
priorities  relate  to  the  following; 

(1)  Educational  levels;  for  example, 
centers  whose  instructional  level  is  both 
undergraduate  and  graduate  or  centers 
emphasizing  undergraduate  instruction 
only. 

(2)  Types  of  centers;  for  example, 
centers  focusing  on  a  single  area;  on 
international  studies;  or  on  particular 
issues  or  topics,  such  as  business  or 
energy;  or  on  a  combination  of  these. 

(3)  Specific  countries  or  geographic 
regions  or  areas  of  the  world;  for 
example,  Canada  or  Mexico,  East  Asia. 
Africa,  or  the  Middle  East. 

(b)  The  Secretary  announces  any 
priorities  in  the  application  notice 
published  in  the  Federal  Register. 

(20  U.S.C.  1122(a)) 

§  656.35    What  priorities  may  the  Secretary 
establish  for  National  Resource 
Fellowships? 

(a)  The  Secretary  may  establish 
priorities  each  year  for  the  allocation  of 
the  National  Resource  Fellowships. 
These  priorities  relate  to  the  following: 

(1)  Certain  world  areas,  countries, 
languages,  levels  of  language  offerings, 
academic  disciplines,  topics,  issues,  or 
combinations  of  any  of  these  categories; 
for  example,  a  specific  language,  such  as 
Chinese;  a  world  area  or  country,  such 
as  East  Asia  or  Mexico;  an  academic 
discipline,  such  as  linguistics  or 
sociology;  or  an  issue  or  topic,  such  as 
population  growth  and  planning  or 
international  trade  and  business. 

(bJThe  Secretary  may  assign  lower 
priority  to  the  following: 

(1)  Certain  languages  or  world  areas 
or  levels  of  study  for  certain  languajjes 
or  world  areas  if  the  Secretary 
determines  that  adequate  instruction 
exists  nationwide. 

(2)  Certain  applicants  for  fellowship 
support,  such  as — 

(i)  Those  who  already  have  the 
equivalent  fluency  of  native  speakers  in 
the  language  for  which  the  award  is 
sought  and,  therefore,  have  less  need  for 
instruction;  or 

(ii)  Those  at  certain  educational 
levels;  for  example,  undergradu.ites. 

(3)  Certain  overseas  regions  or 
countries. 

(c)  The  Secretary  announces  any 
priorities  in  the  application  notice 
published  in  the  Federal  Register. 

(20  U.S.C.  1122(b)) 
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§  656.36    What  is  the  duration  of  a  project 
for  a  National  Resource  Center? 

The  Secretary  may  approve  a  project 
period  of  up  to  three  years. 

(Sen.  Rept..  page  61) 

§  656.37    What  Is  the  duration  of  a  National 
Resource  Fellowship? 

(a)  The  Secretary  may  approve  a 
project  period  at  an  institution  for  up  to 
three  years. 

(b)  An  institution  may  award  a 
National  Resource  Fellowship  to  a 
student  for — 

(1)  One  academic  year: 

(2)  One  academic  year  and  one 
summer  session; 

(3)  Subject  to  paragraph  (c)  of  this 
section,  one  summer  session;  or 

(4)  As  many  academic  terms  or 
summer  sessions  as  it  takes  to  complete 
his  or  her  academic  study. 

(c)  A  student  may  receive  a  fellowship 
for  a  summer  session  only  if  the  fellow 

is  enrolled  in  a  summer  program  that 
offers  the  equivalent  of  one  academic 
year  of  modern  foreign  language  study. 

(20  U.S.C.  1122(b),  Sen.  Rept..  pasc  61 1 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  656.40    National  Resource  Centers: 
which  costs  are  allowable,  and  which  costs 
are  unallowable? 

(a)  The  recipient  of  a  grant  under  this 
part  for  a  National  Resource  Center  may 
use  its  grant  to  pay  all  or  part  of  the  cost 
of  establishing  or  operating  a  center. 
This  includes — 

(1)  Subject  to  the  limitation  of 

§  656.43,  the  cost  of  faculty,  staff,  and 
student  travel  in  foreign  areas,  regions, 
or  countries; 

(2)  The  cost  of  teaching  and  research 
materials: 

(3)  The  cost  of  curriculum  planning 
and  development; 

(4)  The  cost  of  bringing  visitmg 
scholars  and  faculty  to  the  center  to 
teach  or  conduct  research: 

(5)  The  cost  of  training  and 
improvement  of  staff;  and 

(6)  The  cost  of  maintaining  a  library 
collection,  if  the  Secretary  determines 
that  the  collection  has  national 
importance  under  the  purposes  of  the 
Act. 

(b)  EDGAR.  34  CFR  75.530-75.534, 
makes  reference  to  applicable  cost 
principles. 

(c)  "The  following  costs  are 
unallowable: 

(1)  Construction  and  other  capital 
costs. 

(2)  Equipment  costs  exceeding  five 
percent  of  the  grant  amount. 

(20  U.S.C.  1122(a)(2)) 


§  656.41     What  is  the  amount  of  a 
fellowship? 

(a)  A  fellowship  under  this  part 
includes  the  cost  of  tuition  and  fees  and 
an  allowance  for  maintenance. 

(b)  The  Secretary  announces  the 
amount  of  maintenance  allowances  and 
the  amount  of  summer  fellowships,  as 
well  as  any  other  fellowships  costs,  in 
the  annual  application  notice  published 
in  the  Federal  Register. 

(20  U.S.C.  1122(6)) 

§  656.42    What  is  the  payment  method  of 
fellowships? 

(a)  An  institution  of  higher  education 
particpating  in  the  fellowship  program 
makes  payments  to  fellows  in 
installments  during  the  term  of  the 
fellowship. 

(b)  An  institution  shall  make  a 
payment  only  to  a  fellow  who  is 
enrolled  and  in  good  standing. 

(c)(1)  A  fellow  shall  notify  the 
institution  that  made  the  award  of  any 
overpayment  or  underpayment  of  award 
benefits. 

(2)  The  insitution  shall  make 
appropriate  adjustments. 

(20  U.S.C.  n22(b]) 

§  656.43    What  are  the  limitations  on  use  of 
funds  for  undergraduate  travel? 

No  funds  may  be  expended  under  this 
part  for  undergraduate  travel — 

(a)  Without  the  advance  approval  of 
the  Secretary:  and 

(b)  Unless  the  Secretary  determines 
that  these  funds  will  be  expended  as 
part  of  a  formal  program  of  supervised 
study. 

(20  U.S.C.  1122(c)) 

§  656.44    Under  what  circumstances  must 
an  institution  terminate  a  fellowship? 

An  insitution  shall  terminate  a 
fellowship  to  an  individual  if  the 
individual  is: 

(a)  No  longer  enrolled  at  the 
institution:  or 

(b)  No  longer  in  good  standing. 

(20  U.S.C.  1122(b)) 

Subpart  F— What  Are  the 
Administrative  Responsibilities  of  a 
Fellow? 

§  656.50    What  are  the  reporting 
requirements  for  a  fellow? 

(a)  A  fellow  shall  inform  the 
institution  of  any  change  in  his  or  her 
program  of  study  or  academic  status. 

(b)  After  each  award  period,  the 
fellow  shall  submit  to  the  Secretary, 
through  the  grantee  institution,  a  full 
report  of  his  or  her — 

(1)  Accomplishment  under  the  award: 
and 


(2)  Future  study  or  employment  plans. 

(c)  Until  the  fellow  submits  the  report 
referred  to  in  paragraph  (b)  of  this 
section,  an  institution  may  not  award 
further  fellowship  funds  to  that  person. 

(20  U.S.C.  1122(b)) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  658  to  read  as  follows: 

PART  658— UNDERGRADUATE 
INTERNATIONAL  STUDIES  AND 
FOREIGN  LANGUAGE  PROGRAM 

Subpart  A— General 

St't 

65B.1     What  is  the  Undergraduate 

International  Studies  and  Foreign 

Language  Program? 
6,58.2     Who  is  eligible  to  apply  for  assistance 

under  this  program? 

658.3  W'hat  regulations  apply  to  the 
Undergraduate  Internationa!  Studies  and 
Foreign  Language  Program? 

658.4  W'hat  definitions  apply  to  the 
Undergraduate  International  Studies  and 
Foreign  Language  Program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

658.10  For  what  kinds  of  projects  does  the 
Secretary  assist  institutions  of  higher 
education? 

658.11  What  projects  and  activities  may  a 
grantee  conduct  under  this  program? 

6.58.12     For  what  kinds  of  projects  does  the 
Secretary  assist  associations  and 
organizations? 

Subpart  C— (Reserved] 

Subpart  0 — How  Does  the  Secretary  Make 
a  Grant? 

6.58.30    How  does  the  Secretary  evaluate  an 
application? 

658.31  What  selection  criteria  does  the 
Secretary  use? 

658.32  What  additional  criteria  does  the 
Secretary  apply  to  institutional 
application? 

658.33  What  additional  criterion  does  the 
Secretary  apply  to  applications  from 
organizations  and  associations? 

658.34  What  additional  factors  does  the 
Secretary  consider  in  selecting  grant 
recipients? 

6,58.35    What  priorities  may  the  Secretary 

establish? 
65H.,16     What  is  the  duration  of  a  grant? 

Subpart  E— What  Conditions  Must  t>e  Met 
by  a  Grantee? 

658.40    What  are  the  limitations  on 
allowable  costs? 


Authority:  Sec.  604  of  Publ.  L.  96-374.  lille 


VI 


Subpart  A— General 

§  658.1     What  Is  the  Undergraduate 
International  Studies  and  Foreign  Language 
Program? 

The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
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provides  Federal  financial  assistance  to 
strengthen  and  improve  undergraduate 
instruction  in  international  studies  and 
foreign  languages  in  the  United  Stales. 

(20  U.S.C.  1124) 

$  658.2    Who  is  eligible  to  apply  for 
assistance  under  this  program? 

The  following  are  eligible  to  apply  for 
assistance  under  this  program: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(c)  Public  and  nonprofit  private 
agencies  and  organizations,  including 
professional  and  scholarly  associations. 

(20  U.S.C.  n24(a)  and  (b)) 

§  658.3    What  regulations  apply  to  the 
Undergraduate  international  Studies  and 
Foreign  Language  Program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  referred  to  in  ,14 
CFR  655.3(a)  and  (b). 

(b)  The  regulations  in  this  Part  638. 

(zo  U.S.C.  1121-1127) 

§  658.4    What  definitions  apply  to  the 
Undergraduate  International  Studies  and 
Foreign  Language  Program? 

The  definitions  in  34  CFR  655.4  apply 
to  this  program. 
(20  U.S.C.  1121-1127) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  658.10  For  what  kinds  of  projects  does 
the  Secretary  assist  Institutions  of  higher 
education? 

(a)  The  Secretary  may  provide 
assistance  to  an  institution  of  higher 
education  to  plan,  develop,  and  carry 
out  a  comprehensive  program  to 
strengthen  and  improve  undergraduate 
instruction  in  international  studies  and 
foreign  languages. 

(b)  The  proposed  comprehensive 
program  must — 

(1)  Include  plans  to  initiate  new  or 
revised  courses  in  international  studies; 

(2)  Make  instruction  in  foreign 
languages  available  to  students  in  the 
program;  and 

(3)  Take  place  primarily  in  the  United 
States,  and  cover  both  a  summer  and  an 
academic  year. 

(c)  The  comprehensive  program  may 
focus  on — 

(1)  International  or  global  studitjs; 

(2)  A  single  world  area  and  its 
languages;  or 

(3)  Issues  or  topics,  such  as 
environmental  studies  or  international 
business. 

(20  U.S.C.'ll24(a)) 


§  658. 11    What  projects  and  activities  may 
a  grantee  conduct  under  this  program? 

The  Secretary  awards  grants  under 
this  part  to  assist  projects  and  activities 
that  are  an  integral  part  of  a 
comprehensive  program.  These  include 
the  following: 

(a)  Planning  for  the  development  and 
expansion  of  the  undergraduate 
curriculum  in  international  studies  and 
modern  foreign  languages. 

(b)  Teaching,  research,  curriculum 
development,  and  related  activities, 
including — 

(1)  Faculty  workshops,  conferences, 
and  special  lectures; 

(2)  Developing  and  testing  new 
curricular  materials,  including  self- 
instructional  materials  in  foreign 
languages,  or  specialized  language 
materials  dealing  with  a  particular 
subject  matter  (such  as  business  or  law); 

(3)  Initiating  new  and  revised  courses 
in  international  studies  and  foreign 
languages; 

(4)  Developing  ways  to  use  the  media, 
or  developing  projects  to  improve  the 
effectiveness  of  sharing  resources,  and 
materials; 

(5)  Developing  standards  to  identify 
successful  strategies  for  incorporating 
international  aspects  into  the 
curriculum. 

(c)  Training  faculty  members  in 
foreign  countries  or  bringing  foreign 
scholars  to  U.S.  institutions. 

(d)  Placing  U.S.  faculty  members  in 
internships  with  international 
associations  or  with  governmental  and 
nongovernmental  organizations  in  the 
U.S.  or  abroad  to  improve  their 
understanding  of  international  affairs. 

(e)  Initiating  special  bi-national  or 
bilateral  programs. 

(f)  Integrating  undergraduate 
(■•ducation  with  master's  degree 
programs. 

(g)  Developing  an  international 
dimension  in  teacher  training. 

(h)  Combining  the  teaching  of 
international  studies  with  professional 
or  pre-professional  training. 

(20  U.S.C.  1124(a)) 

§  658.12    For  what  kinds  of  projects  does 
the  Secretary  assist  associations  and 
organizations? 

The  Secretary  awards  grants  under 
this  part  to  assist  associations  and 
organizations  proposing  projects  that 
will  make  an  especially  significant 
contribution  to  strengthening  and 
improving  undergraduate  instruction  in 
international  studies  and  foreign 
languages. 
(20  t:.S.C.  1124(b)) 


Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  658.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  from  an  institution  of  higher 
education  on  the  basis  of  the  criteria  in 
§§  658.31  and  658.32.  The  Secretary 
awards  up  to  85  possible  points  for  these 
criteria. 

(b)  The  Secretary  evaluates  an 
application  from  a  public  or  nonprofit 
private  agency,  organization,  or 
professional  association  on  the  basis  of 
the  criteria  in  §§  658.31  and  658.33.  The 
Secretary  awards  up  to  75  possible 
points  for  these  criteria. 

(c)  The  maximum  possible  points  for 
each  criterion  are  indicated  in 
parentheses. 

(20  U.S.C.  1124) 

§  658.31     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (10)  (See  34  CFR 
655.31(a)) 

(b)  Quality  of  key  personnel.  (10)  (See 
34  CFR  655.31(b)) 

(c)  Budget  and  cost  effectiveness.  (10) 
(See  34  CFR  655.31(c))  " 

(d)  Evaluation  plan.  (5)  (See  34  CFR 
655.31(d)) 

(e)  Adequacy  of  resources.  (10)  (Sec. 
34  CFR  655.31(e)) 

(20  U.S.C.  1124) 

§  658.32    What  additional  criteria  does  the 
Secretary  apply  to  institutional 
applications? 

In  addition  to  the  criteria  referred  to 
in  §  658.31,  the  Secretary  applies  the 
following  criteria  to  applications 
submitted  by  institutions  of  higher 
education  or  by  combinations  of 
institutions  of  higher  education; 

(a)  Commitment  to  international 
studies.  (15) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  applicant's  commitment  to  the 
international  studies  program. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  institution's  current  strength  as 
measured  by  the  number  of 
international  studies  courses  offered; 

(ii)  The  extent  to  which  planning  for 
the  implementation  of  the  proposed 
program  has  involved  the  applicant's 
faculty,  as  well  as  administrators; 

(iii)  The  institutional  commitment  to 
the  establishment,  operation,  and 
continuation  of  the  program  as 
demonstrated  by  optimal  use  of 
available  personnel  and  other  resources; 
and 
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(iv)  The  institutional  commitment  to 
the  program  as  demonstrated  by  the  use 
of  institutional  funds  in  support  of  the 
program's  objectives. 

(b)  Elements  of  the  proposed 
international  studies  program.  (15) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  nature  of  the  applicant's  proposed 
international  studies  program. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  proposed 
activities  will  contribute  to  the 
implementation  of  a  comprehensive 
program  in  international  studies  and 
foreign  languages  at  the  applicant 
institution; 

(ii)  The  interdisciplinary  aspects  of 
the  program; 

(iii)  The  number  of  new  and  revised 
courses  with  an  international 
perspective  that  will  be  added  to  the 
institution's  programs;  and 

(iv)  The  applicant's  plans  to  improve 
or  expand  language  instruction. 

(c)  Need  for  and  prospective  results  of 
the  proposed  program.  (10) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  and  the  prospective  results 
of  the  applicant's  proposed  program. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  proposed 
activities  are  needed  at  the  applicant 
institution; 

(ii)  The  extent  to  which  the  proposed 
use  of  Federal  funds  will  result  in  the 
implementation  of  a  comprehensive 
program  in  international  studies  and 
foreign  languages  at  the  applicant 
institution; 

(iii)  The  likelihood  that  the  activities 
initiated  with  Federal  funds  will  be 
continued  after  Federal  assistance  is 
terminated;  and 

(iv)  The  adequacy  of  the  provisions 
for  sharing  the  materials  and  results  of 
the  program  with  other  institutions  of 
higher  education. 

(20  U.S.C.  1124) 

§  658.33  What  additional  criterion  does 
the  Secretary  apply  to  applications  from 
organizations  and  associations? 

In  addition  to  the  criteria  referred  to 
in  §  658.31,  the  Secretary  applies  the 
following  criterion  to  applications  from 
organizations  and  associations: 

Need  for  and  potential  impact  of  the 
proposed  project  in  improving 
international  studies  and  the  study  of 
modern  foreign  language  of  the 
undergraduate  level.  (30) 

(a)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  need  for  and  the  potential  impact  of 
the  applicant's  proposed  projects. 


(b)  The  Secretary  looks  for 
information  that  shows — 

(1)  The  extent  to  which  the  applicant 
demonstrates  need  for  Federal  funds  for 
this  project; 

(2)  The  extent  to  which  the  applicant's 
proposed  apportionment  of  Federal 
funds  among  the  various  budget 
categories  for  the  proposed  project  will 
contribute  to  achieving  results; 

(3)  The  international  nature  and 
contemporary  relevance  of  the  proposed 
project; 

(4)  The  extent  to  which  the  proposed 
project  will  make  an  especially 
significant  contribution  to  the 
improvement  of  the  teaching  of 
international  studies  or  modern  foreign 
languages  at  the  undergraduate  level; 

(5)  The  extent  to  which  the  proposed 
project  will  have  major  regional  and 
national  impact  on  undergraduate 
education;  and 

(6)  The  adequacy  of  the  applicant's 
provisions  for  sharing  the  materials  and 
results  of  the  proposed  project  with  the 
higher  education  community. 

(20  U.S.C.  1124(b):  Sen.  Kept,  page  62) 

§  658.34    What  additional  factors  does  th^ 
Secretary  consider  In  selecting  grant 
recipients? 

In  addition  to  applying  the  selection 
criteria  in,  as  appropriate.  §§  658.31. 
658.32.  and  658.33,  the  Secretary  seeks 
to— 

(a)  Achieve  an  equitable  geographic 
distribution  of  awards  throughout  the 
U.S.;  and 

(b)  Encourage  diversity  by  ensuring 
that  a  variety  of  types  of  projects  and 
institutions  receive  funding. 

(20  U.S.C.  1124;  Conf.  Rept.,  page  188) 

§  658.35    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretary  may  establish  in 
any  given  year  specific  categories  for 
priority  funding  consideration  in  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program. 

These  priorities  relate  to  the 
following: 

(1)  Types  of  eligible  parties;  for 
example,  institutions,  organizations,  or 
associations. 

(2)  Types  of  institutions:  for  example, 
universities,  colleges,  or  community 
colleges. 

(3)  Categories  of  activities  or  projects 
from  among  those  listed  under  §  658.10 
or  §  658.11. 

(b)  The  Secretary  announces  any 
priorities  in  the  application  notice 
published  in  the  Federal  Register. 

(20i;.S.C.  1124) 


§  658.36    What  is  the  duration  of  a  grant? 

(a)  In  awarding  a  grant  to  an 
institution  of  higher  education  under  this 
part,  the  Secretary  usually  approves  a 
project  period  of  two  years. 

(b)  In  awarding  a  grant  to  a 
combination  of  institutions  of  higher 
education  under  this  part,  the  Secretary 
usually  approves  a  project  period  of 
three  years. 

(c)  Associations  or  organizations  are 
also  eligible  to  apply  for  multi-year 
project  periods. 

(20  use.  1124) 

Subpart  E— What  Conditions  Must  t>e 
Met  by  a  Grantee? 

§  658.40    What  are  the  limitations  on 
allowable  costs? 

(a)  Allowable  costs  under  a  grant  for 
an  undergraduate  international  studies 
program  are  direct  and  indirect  costs 
incurred  by  the  grantee  in  carrying  out 
the  approved  project,  subject  to  the 
applicable  cost  principles  provided  or 
referenced  in  EDGAR,  34  CFR  75.530 
through  75.534.  except  that — 

(1)  Construction  and  other  capital 
costs  are  not  allowable;  and 

(2)  Equipment  costs  may  not  exceed 
five  percent  of  the  grant  amount. 

(20  U.S.C.  1124) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  660  to  read  as  foUov.'s: 

PART  660— THE  INTERNATIONAL 
RESEARCH  AND  STUDIES  PROGRAM 

Subpart  A— General 

Scr 

660.1  Whiit  is  the  Internationa!  Research 
and  Studies  Program? 

660.2  Who  is  eligible  to  apply  for  grants 
under  this  program? 

660.3  What  regulations  apply  to  the 
International  Research  and  Studio.'; 
Program? 

6f)0  4     What  definitions  apply  to  the 
International  Research  and  Studies 
Program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

660.10    What  activities  does  the  Secretary 
assist? 

Subpart  C— I  Reserved! 

Subpart  0— How  Does  the  Secretary  Make 
a  Grant? 

660.30    How  does  the  Secretary  evaluate  an 

application? 
000.31     What  selection  criteria  does  the 

Secretary  use  for  all  applications  for  u 

grant? 
660.32    What  additional  selection  criteria 

does  the  Secretary  use  for  an  application 

for  a  research  project,  a  survey,  or  a 

study? 


86882 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31,  1980  /  Rules  and  Regulations 


6f)0.33    What  additional  soluclion  tritcriu 
does  thp  Secretary  use  for  an  appliciition 
to  develop  specidlizoil  inslru('tioniiI 
maleriiils? 

060.34     What  priorities  mi>y  the  S('(:r('tarv 
establish? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

660.40    What  are  the  limitations  on 

allowable  cost.s? 
Authority:  Sec.  605.  Higher  Education  .Act  of 

1fl65,  as  amended  (20  U.S.C.  112,'j).  unless 

otherwise  noted. 

Subpart  A— General 

§  660.1    What  is  the  International  Research 
and  Studies  Program? 

(a)  The  International  Research  and 
Studies  Program  provides  Federal 
financial  assistance — 

(1)  To  improve  and  expand  instruction 
in  modern  foreign  languages  and  area 
and  other  related  studies;  and 

(2)  To  strengthen  international 
understanding  on  all  educational  levels 
in  the  United  Slates. 

(b)  To  meet  the  objectives  of 
paragraph  (a)  of  this  section,  the 
program  provides  assistance  for — 

(1)  Research; 

(2)  Studies; 

(3)  Surveys;  and 

(4)  The  development  of  specializod 
materials. 

(20  U.S.C.  1125  Sen.  Rcpt.  .No.  9G-r33.  »16th 
Congress.  2nd  Session,  page  62) 

§  660.2    Who  is  eligible  to  apply  for  grants 
under  this  program? 

The  following  are  eligible  to  apply  for 
grants  under  this  part: 

(a)  Public  and  private  agencies, 
organizations,  and  institutions. 

(b)  Individuals. 

(20  U.S.C.  1125  Sen.  Rept.  No.  9(5-733,  <)6th 
Congress.  2nd  Session,  p.  59, 1980) 

§  660.3    What  regulations  apply  to  the 
International  Research  and  Studies 
Program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  referred  to  in  34 
CFR  655.3  (a)  and  (b). 

(b)  The  regulations  in  this  Pari  660. 
(20  U.S.C.  1121-1127) 

§  660.4    What  definitions  apply  to  the 
Intemationai  Research  and  Studies 
Program? 

The  definitions  in  34  CFR  655.4  apply 
lo  this  program. 

(20  U.S.C.  1121-1127) 


Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  under  This 
Program? 

§  660. 1 0    What  activities  does  the 
Secretary  assist? 

An  applicant  may  apply  for  funds  lo 
carry  out  any  of  the  following  types  of 
activites: 

(a)  Studif  s  and  surveys  to  determine 
the  need  for  increased  or  improved 
instruction  in — 

(1)  Modern  foreign  languages;  and 

(2)  Area  studies  and  related  fields 
needed  to  provide  full  understanding  of 
the  places  in  which  those  languages  are 
commonly  used. 

(b)  Research  and  studies — 

(IJ  On  more  effective  methods  of 
instruction  in  modern  foreign  languages, 
area  studies,  or  related  fields;  or 

(2)  To  evaluate  competency  in  those 
foreign  languages,  area  studies,  or 
related  fields, 

(c)  The  development  of  specialized 
materials  for  use  by  students  and 
teachers  of  modern  foreign  languages, 
area  studies,  and  related  fields. 

(d)  Research,  surveys,  studies,  or  the 
development  of  instructional  materials 
that  serve  to  enhance  international 
understanding. 

(e)  Other  projects  of  research  or  the 
development  of  matinials  that  further 
the  purposes  of  Part  A  of  Title  VI  of  the 
Act  and  Part  N  of  Title  III  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

(20  U.S.C.  1125) 

Subpart  C— [Reservedl 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  660.30    How  does  the  Secretary 
evaluates  an  application? 

(a)  The  Secretarj-  evaluate  an 
application  for  a  research  project,  a 
study,  or  a  survey  on  the  basis  of  the 
criteria  in  §§  660.31  and  660.32. 

(b)  The  Secretary  evaluates  an 
application  for  the  development  of 
specialized  instructional  materials  on 
the  basis  of  the  criteria  in  §§  660.31  and 
660.33. 

(c)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria.  The 
maximum  possible  points  for  each 
criterion  are  shown  in  parentheses. 

§660.31    What  selection  criteria  does  the 
Secretary  use  for  all  applications  for  a 
grant? 

(a)  Plan  of  operation.  (10)  (See  CFR 
fi55.31(a)) 

(b)  Quality  of  key  personnel.  (10)  (See 
34  CFR  655.31(b)) 

(c)  Budi^et  and  cost  effectiveness.  (10) 
(See  34  CFR  655.31(c))  ' 


(d)  Evaluation  plan.  (5)  (See  34  CFR 
655.31(d)) 

(e)  Adequacy  of  rcsourvefi.  (5)  (See  34 
CFR  655.31(e)) 

(20  U.S.C.  1125) 

§  660.32    What  additional  selection  criteria 
does  the  Secretary  use  for  an  application 
for  a  research  project,  a  survey  or  a  study? 

In  addition  to  the  criteria  referred  (o 
in  §  660.31,  the  Secretary  applies  the 
following  criteria  to  an  application  for 
assistance  for  a  reserach  project,  a 
study,  or  a  survey: 

(a)  Need  for  the  project.  (10) 
The  Secretary  reviews  each 

application  for  information  that  shows — 

(1)  A  need  for  the  proposed  project  in 
the  field  of  studies  on  which  the  project 
focuses;  and 

(2)  That  the  proposed  project  is  likely 
to  be  helpful  in  detennining  present  and 
future  needs  in  foreign  language  and 
other  fields  in  the  context  of  the  national 
interest  of  the  United  States. 

(b)  Usefulness  of  expected  results. 

(10) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  results  of  the 
proposed  project  are  likely  to  be  used  by 
other  research  projects  or  programs 
established  for  similar  purposes. 

(c)  Development  of  new  knowlcdgf. 
(10) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  extent  to  which  the  proposed 
project  is  likely  to  develop  new 
knowledge  that  will  contribute  to  the 
purposes  of  Part  A  of  Title  VI  of  the  Act 
or  Part  N  of  Title  III  of  the  Elementary 
and  Secondary  Education  Act  of  1365.  as 
amended. 

(d)  Formulation  of  problems  and 
knowledge  of  related  research.  (10) 

The  Secretary  reviews  each 
application  for  information  thai  shows 
that  problems,  questions,  or  hypothosf's 
to  be  dealt  with  by  the  applicant — 

(1)  Are  well  formulated;  and 

(2)  Reflect  adequate  knowledge  of 
related  research, 

(e)  Specificity  of  statement  of 
procedures.  (10) 

The  Secretary  reviews  each 
application  for  the  specificity  and 
adequacy  of  the  statement  of  procedures 
lo  be  followed,  including  sampling 
techniques,  controls,  data  to  be 
gathered,  and  statistical  and  other 
analyses  to  be  undertaken. 

(f)  Adequacy  of  methodolo<;y  and 
scope  of  project.  (10) 

The  Secretary  reviews  eac  h 
application  for  information  that  shov\  s — 

(1)  The  adequacy  of  the  proposed 
teaching,  testing,  and  research 
methodology;  and 
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(2)  The  size,  scope,  and  duration  of 
the  proposed  project. 

(20  U.S.C.  1125;  Sen.  Repl.  No.  96-733.  9fjth 
Congress.  2nd  Session,  page  62) 

§  660.33    What  additional  selection  criteria 
does  the  Secretary  use  for  an  application 
to  develop  specialized  instructional 
materials? 

In  addition  to  the  criteria  referred  to 
in  §  660.31,  the  Secretary  applies  the 
following  criteria  to  an  application  for 
assistance  to  develop  specialized 
instructional  materials. 

(a)  Need  for  the  project.  (10) 
The  Secretary  reviews  each 

application  for  information  that  shows 
that— 

(1)  The  proposed  materials  are  needed 
in  the  educational  field  of  study  on 
which  the  project  focuses;  and 

(2)  The  language  or  languages;  the 
area,  region,  or  country;  or  the  issues  or 
studies  for  which  the  materials  are  to  be 
developed  are  of  sufficient  priority  for. 
and  of  potential  significance  to,  the 
national  interest  to  warrant  financial 
support  by  the  Federal  Government. 

(b)  Potential  for  the  use  of  materials 
In  other  programs.  (10) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  proposed 
materials  may  be  used  elsewhere  in  the 
United  States. 

(c)  Account  of  related  materials.  (10) 
The  Secretary  reviews  each 

application  for  information  that  shows 
that— 

(1)  All  existing  related  or  similar 
materials  have  been  accounted  for  and 
the  critical  commentary  on  their 
adequacy  is  appropriate  and  accurate: 
and 

(2)  The  proposed  materials  will  not 
duplicate  any  existing  adequate 
materials. 

(d)  Likelihood  of  achieving  nisult^. 
(10) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  outlined  methods  and 
procedures  for  preparing  the  materials 
are  practicable  and  can  be  expected  to 
produce  the  anticipated  results. 

(e)  Expected  contribution  to  other 
programs.  (10) 

The  Secretary  reviews  each 
application  for  information  ih.nl  shows 
the  extent  to  which  the  proposed  work 
may  contribute  significantly  to  the 
strengthening,  expansion,  or 
improvement  in  the  United  Stales  of 
programs  of  foreign  language  studies, 
area  studies,  or  international  studies. 

(f)  Description  of  final  form  of 
materials.  (5) 

The  Secretary  reviews  each 
application  for  information  that  shows  a 


high  degree  of  specificity  in  the 
description  of  the  contents  and  final 
form  of  the  proposed  materials. 

(g)  Provisions  for  pretesting  and 
revision.  (5) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  adequate  provisioif  has  been  made 
for — 

(1)  Pretesting  the  proposed  materials: 
and 

(2)  If  necessary,  revising  the  proposed 
materials  before  publication. 

(20  U.S.C.  1125) 

§  660.34    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretary  may  establish  in 
any  given  year  categories  for  priority 
funding  consideration  in  the 
International  Research  and  Studies 
Program.  These  priorities  relate  to  the 
following: 

(1)  Categories  of  eligible  projects 
described  in  §  660.10. 

(2)  Specific  languages  or  regions  for 
study  or  materials  development:  for 
example,  the  Near  or  Middle  East,  South 
Asia,  Southeast  Asia,  Eastern  Europe. 
Inner  Asia,  the  Far  East,  Africa  or  Latin 
America,  or  the  languages  of  those 
regions, 

(3)  Topics  of  research  and  studies:  for 
example,  language  acquisition 
processes,  methodology  of  foreign 
language  instruction,  foreign  language 
proficiency  testing,  or  assessments  of 
resources  and  needs. 

(4)  Levels  of  education;  for  example, 
elementary,  secondary,  postsecondary 
or  university-level  education,  or  teacher 
education. 

(b)  The  Secretary  announces  any 
priorities  in  the  application  notice 
published  in  the  Federal  Register. 

(20  U.S.C.  1125) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  660.40    What  are  the  limitations  on 
allowable  costs? 

(a)  A  grant  under  this  part  may  be 
used  to  pay  all  or  part  of  the  cost  of 
conducting  approved  research  or  an 
approved  study,  survey,  or  materials, 
development  project. 

(b)  General  cost  principles  in  EDGAR, 
34  CFR  75.530  through  75.534,  apply  to 
this  part. 

(c)  Funds  awarded  under  this  part 
may  not  be  used  for  training  of  students 
and  teachers. 

(20  U.S.C.  1125) 

The  Secretary  revises  Part  667  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 


PART  667— THE  INTERNATIONAL 
UNDERSTANDING  PROGRAM 

Subpart  A— General 

Sec. 

667.1  Whal  is  the  International 
Understa,nding  Program? 

667.2  Who  is  eligible  to  apply  for  a  grant 
under  this  program? 

667.3  What  regulations  apply  to  the 
International  Understanding  Program? 

667.4  What  definitions  apply  to  the 
International  Understanding  Program? 

Subpart  B— What  Kindst  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

667.10    What  types  of  projects  does  the 
Secretarj'  assist? 

Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

667.30  How  does  the  Secretary  evaluate  an 
application? 

667.31  What  selection  criteria  does  the 
Secretary  use? 

66". 32    Whal  priorities  may  the  Secretary 
establish? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

667.41     What  costs  are  ineligible? 

.A.uthority:  Part  N  of  Title  III  of  the 

Elementary  and  Secondary  Education 
Act  of  1965.  (Pub.  L.  No.  89-10).  as 
amended.  20  U.S.C.  3063-3065. 

Subpart  A— General 

§667.1    What  is  the  international 
Understanding  Program? 

The  International  Understanding 
Program  provides  Federal  financial  • 
assistance  lo  stimulate,  at  all  levels  of 
education,  programs  to — 

(a)  Increase  the  understanding  of 
students  and  the  public  in  the  United 

'States  about  the  cultures,  actions,  and 
interconnections  of  nations  and  peoples; 
and 

(b)  Enable  these  students  and  the 
public  to  better  evaluate  the 
international  and  domestic  impact  of 
major  national  policies  and  actions  of 
the  United  States. 

(20  U.S.C.  3064) 

§  667.2    Who  is  eligible  to  apply  for  a  grant 
under  this  program? 

Any  public  or  private  agency  or 
organization  is  eligible  lo  apply  for  a 
grant  under  this  program.  This  includes, 
but  is  not  limited  to,  institutions  of 
higher  education.  State  and  local 
educational  agencies,  professional 
associations,  educational  consortia,  and 
organizations  of  teachers, 

(20  U.S.C.  3064(a)) 
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§  667.3    Wtiat  regulations  apply  to  ttie 
International  Understanding  Program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  referred  to  in  34 
CFR  655.3  (a)  and  (b). 

(b)  The  regulations  in  this  P.irt  667. 

(20  U.S.C.  3063-3065) 

§  667.4    What  definitions  apply  to  the 
International  Understanding  Program? 

The  definitions  in  34  CFR  655.4  apply 
to  this  program. 

(20  U.S.C.  3063-3065) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  urKler  This 
Program? 

§  667.10    What  types  of  projects  does  the 
Secretary  assist? 

(a)  An  applicant  may  apply  for  a  grant 
to  conduct  any  of  the  following  types  of 
projects: 

(1)  The  in-service  training  of  teHchers 
and  other  educational  personnel  with 
regard  to  the  cultures,  actions,  and 
interconnections  of  nations  and  peoples. 

(2)  The  development  of  materials  to 
link  language  learning  to  international 
studies. 

(3)  The  compilation — in  forms  useful 
to  various  types  of  educational 
programs — of  existing  informiitior.  and 
resources  pertaining  to — 

(i)  Cultures,  actions,  and 
interconnections  of  nations  and  peoples; 
(ii)  Regions  of  the  world:  or 
(iii)  Global  issues. 

(4)  The  dissemination — to  educators 
and  educational  officials  on  their 
request — of  information  and  resources 
pertaining  to  the  culluies.  actions,  and 
interconnections  of  nations. 

(5)  The  introduction  by  a  local 
educational  agency  (LEA)  oi  instruction 
in  foreign  languages — 

(i)  Designated  by  the  Secretary  as 
having  critical  importance  for  the 
Nation:  and 

(ii)  That  have  not  been  offered  by  the 
schools  of  thai  LEA  in  the  three 
academic  years  ending  prioi  to  the 
calendar  year  in  which  the  grant  is 
made. 

(b)  The  projects  described  in 
paragraphs  (a)(])  through  (a)(4)  of  this 
section  may  include  projects  at  ail  levels 
of  education,  as  well  as  projects 
conducted  as  part  of  community,  adult, 
and  continuing  education  programs. 

(20  U.S.C.  3064) 


Subpart  C— [Reserved] 

Subpart  D— How  Does  the  Secretary 
IMalte  a  Grant? 

§  667.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  e\aluates  an 
application  on  the  basis  of  the  criteria  in 
§  667.31. 

(b)  The  criteria  are  equally  weighted. 

(c)  In  addition  to  considering  the 
criteria  in  §  667.31,  the  Secretary  seeks 
to  achieve  a  wide  distribution  of  awards 
throughout  the  United  States. 

(20  U.S.C.  .3064) 

§  667.31     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (See  34  CFR 
655.31(a)) 

(b)  Quality  of  kcv personnel.  (See  34 
CFR  655.31(b]) 

(c)  Budget  and  cost  effectiveness.  (See 
34  CP'R  655.31(c)) 

(d)  Evaluation  plan.  (See  34  CFR 
655.31(d)) 

(e)  Adequacy  of  resources.  (See  34 
CFR  655.31  (e)) 

(f)  Need.  (1)  The  Secretary  reviews 
each  application  for  information  that 
shows  the  need  for  the  proposed  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  That  the  proposal  is  based  on  a 
demonstrated  need; 

(ii)  That  the  need  is  of  sufficient 
importance  to  warrant  P'edentl 
assistance;  and 

(iii)  A  direct  relationship  betw(!en  the 
expressed  need  and  the  plan,  goals,  and 
objectives  of  the  project. 

(g)  Relevance  to  the  Internationd! 
Understanding  Program.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  re!e\  ance  of 
the  prcjposed  project  to  the  Intoniiitional 
Understanding  Program. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the 
proposed  project  is  likely  to — 

(i)  Increase  the  understanding  of 
students  and  the  public  about  the 
cultures,  actions,  and  interconnections 
of  nations  and  peoples;  and 

(ii)  Enable  these  students  and  the 
public  to  make  mcire  informed 
judgments  with  re.spect  to  the  policifjs 
and  actions  of  the  United  States. 

(h)  Non-?'ederal  resources.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  applicant's 
commitment  to  the  maximum  use  of  non- 
Federal  resources  for  the  proposed 
project. 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  applicant's  use  of  non-Federal 
resourc(!s  in  the  establishment  of  the 
proposed  project;  and 

(ii)  The  applicant's  use  of  non-Federal 
resources  in  the  operation  of  the 
proposed  project. 

§  667.32    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretary  may  announce  in 
any  given  year  that  all  or  portions  of  the 
funds  available  for  awards  will  be 
reserved  for  projects  that  focus  on 
specific  aspects  or  authorized  activities 
from  among  the  types  of  projects  in 

§  667.10. 

(b)  These  priorities  relate  to  the 
following: 

(1)  Projects  involving  the  media. 

(2)  Projects  that  focus  on  particular 
global  issues  or  regional  or  cultural 
studies. 

(3)  Rejects  that  serve  clientele — 

(i)  From  particular  levels  of  education, 
(ii)  From  specific  disciplines;  or 
(iii)  Associated  with  certain 
educational  endeavors. 

(c)  The  Secretary  announces  any 
priorities  referred  to  in  paragraph  (a)  ol 
this  section  in  the  application  notice 
published  in  the  Federal  Register. 

(20  U.S.C.  3064) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  667.41     What  costs  are  ineligible? 

Funds  awarded  under  this  part  may 
not  be  used  for  the  acquisition  of 
equipment  or  the  remodeling  of 
facilities. 

(20  U.S.C.  3064  il))(l)). 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  648 

Institutional  Grants  for  Graduate  and 
Professional  Study 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes 
regulations  to  implement  the 
Institutional  Grants  for  Graduate  and 
Professional  Study  program.  These 
regulations  implement  Title  IX.  Part  A  of 
the  Higher  Education  Act  of  1965.  as 
amended  by  the  Education  Amendments 
of  1980  and  to  conform  these  regulations 
with  the  Education  Division  General 
Administrative  Regulations  (EDGAR). 
These  regulations  describe  the  purpose 
of  the  program  and  specify  the  seler.tion 
criteria  to  be  used  in  evaluating 
applications  for  institutional  grants  for 
graduate  and  professional  study.  These 
regulations  also  described  the 
application  procedures,  eligibility 
requirements,  and  the  terms  and 
conditions  of  an  award. 
DATES:  Interested  persons  are  invited  to 
submit  comments,  suggestions,  or 
objections  regarding  these  proposed 
regulations  on  or  before  February  17. 
1981. 

ADDRESSES:  Comments  should  bu 
addressed  to  Donald  N.  Bigelow,  Chief. 
Graduate  Training  Branch,  Division  of 
Tr.nining  and  Facilities,  Room  3060.  ROB 
«3,  400  Maryland  Avenue.  SW.. 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  N.  Bigelow.  Chief.  Graduate 
Training  Branch.  Telephone  number 
(202)  245-2347. 

SUPPLEMENTARY  INFORMATION:  1  hi: 
Education  Amendments  of  1980  make 
minor  changes  in  Title  IX.  Part  A  of  Ihn 
Higher  Education  Act.  The  amendments 
delete  the  phrase,  "to  strengthen, 
improve,  and  where  necessary,  exp.ind". 
and  replace  it  with,  "to  maintain, 
strengthen,  and  improve  graduate  iind 
professional  school  programs."  These 
regulations  implement  thai  change. 

A  separate  regulation  has  been 
developed  for  Part  A  of  Title  IX  of  the 
Act.  instead  of  merging  it  with  Parts  B 
and  C  as  had  previously  been  done 
under  the  former  regulations. 

These  regulations,  for  the  first  time, 
clarify  the  relationship  of  Pari  A  to  Part 
B  as  currently  in  effect  by  giving  priority 
to  projects  that  strengthen  activif'cs 
whic;h  support  categories  of  fellowships 
funded  under  Title  IX-B  of  the  Act. 

These  proposed  regulations  reflect  in 
§  648.31(a),  (b).  and  (h)  the  concern 
experessed  in  the  legislative  history 


regarding  the  opportunity  of 
predominantly  minority  institutions  of 
higher  education  to  participate  in  the 
program  (S.  Rep.  No.  9&-7;}3.  p.  73. 1980). 
These  regulations  have  been  modified 
to  reflect  the  format  and  criteria  of 
EDGAR. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  February  17. 1981  will  be 
considered  in  the  development  of  the 
final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3060.  ROB=3.  7th  and  D  Streets.  SW.. 
Washington.  D.C.  between  the  hours  of 
8.30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week,  oxcnpt  Federal 
holidays. 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  the  submission  of  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  othwr  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

|C:il,Tlo.n  of  Federal  Donn^stir  Assisi.mcc  No. 
84.094.  for  Graduate  and  IVofi-ssional  Study 
Institutional  Grar.t.s) 

Diited;  December  2,1  V.ffiiJ. 
Shirley  M.  Hufstedler, 
S''(Tt'fciry  (^f Education. 

The  Secretary  proposes  to  levise  Part 
648  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  648— INSTITUTIONAL  GRANTS 
FOR  GRADUATE  AND  PROFESSIONAL 
STUDY 

Subpart  A— General 

.Sim;. 

t>4.S.I     Ir.stitulional  gianls  fm  oi.idiiiiti'  .tnd 

professional  study. 
t)48.2  Eligible  parties. 
648.3     Regulations  that  apply  to  the 

Institutional  Grant  Prog.'-am 
{'AHA     Definitions. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  Tfiis  Program? 

(i4tt.in     F.Hgihlf!  a(;ti\itit!S. 


Subpart  C— How  Is  Application  Made 
for  a  Grant? 

648.20     How  does  one  apply  for  funds? 
Subpart  D— How  Is  a  Grant  Made? 

648.30  How  does  the  Secretary  evaluate  an 
application? 

648.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

648.40     Costs. 

Authority:  Part  A  of  Title  IX  of  the  Higher 
Education  Act  as  amended  by  Pub.  L.  96-374 
(94  Stat.  1367.  1487:  20  U.S.C.  n34-1134b). 

Subpart  A— General 

§  648.1     Institutional  grants  for  graduate 
and  professional  study. 

Institutional  Grants  for  Graduate  and 
Professional  Study — referred  to  in  these 
regulations  as  the  Institutional  Grant 
Program — provide  Federal  financial 
assistance  to  enable  institutions  of 
higher  education  to  maintain, 
strengthen,  and  improve  the  quality  of 
graduate  and  professional  programs 
leading  to  an  advanced  degree  (other 
than  a  medical  degree),  and  to 
strengthen  undergraduate  programs 
when  it  is  determined  that  strengthened 
undergraduate  programs  will  contribute 
to  the  purposes  of  Title  IX-A  of  the  Act. 

(20  U.S.C.  1134)    ■ 

§  638.2    Eligible  parties. 

Instilvtions  of  higher  ednoation  are 
eligible  to  apply  for  a  grant  under  this 
program. 

(20  U.S.C.  1134: 11.34b(b](4)) 

§  648.3    Regulations  that  apply  to  the 
institutional  Grant  Program. 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Division  Genera! 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Pari  75  (Direct  Grant  Programs] 
and  Part  77  (General):  and 

(b)  The  regulations  in  this  Part  6^8. 

§  648.4     Definitions. 

(a)  Definition  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77. 

Applicant. 

Application. 

Award. 

Budget  Period. 

Department. 

Secretary. 

(b)  The  following  definitions  apply 
secifically  to  this  Part: 

"Act"  means  the  Higher  Education 
Act  of  1965.  as  amended. 

"Professional  study"  means  post- 
baccalaureate  study  leading  to  the 
advanced  degree  that  enables  an 
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individual  to  enter  a  professional  career, 
such  as  a  Doctor  of  Jurisprudence. 
Master  of  Business  Administration. 
Master  of  Public  Affairs,  or  Master  of 
Science  in  Engineering. 

(20  U.S.C.  n34-1134b] 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  648. 1 0    Eligible  activities. 

Eligible  activities  include,  but  are  not 
limited  to,  the  following:  faculty 
improvement;  maintenance  and 
improvement  of  quality  of  graduate  and 
professional  programs  of  study: 
acquisition  of  appropriate  instructional 
equipment  and  materials:  cooperative 
arrangements  among  graduate  and 
professional  schools:  strengthening 
graduate  and  professional  school 
administration;  development  of 
proposed  graduate  and  professional 
programs;  and  needed  innovation  in 
graduate  and  professional  programs. 

(20  U.S.C.  1134b(b)) 

Subpart  C— How  Is  Application  Made 
for  a  Grant? 

§  648.20    How  does  one  apply  for  funds? 

(a)  To  apply  for  funds,  an  institution 
of  higher  education  shall  submit  an 
application  that  responds  to  the  criteria 
described  in  §  648.31. 

(b)  An  application  under  this  part 
must  include  the  following: 

(1)  A  description  of  the  proposed 
graduate  or  professional  project  which 
contributes  to  achieving  the  program's 
goals. 

(2)  An  assurance  that  the  appropriate 
State  entity  that  performs  planning 
functions  under  Title  I  of  the  Act  has 
been  given  an  opportunity  to  offer 
recommendations  on  the  application 
both  to  the  applicant  and  to  the 
Secretary. 

(20  U.S.C.  1134a(c).  114:i) 

Subpart  D— How  Is  a  Grant  Made? 

§  648.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  For  applications  of  substanti.illy 
equal  quality,  the  Secretary  gives 
priority  to  projects  that  strengthen 
activities  that  support  categories  of 
fellowships  funded  under  Title  IX-B  of 
the  Act. 

(b)(1)  The  Sfiv-retary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  648.31. 

(2)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(3)  The  maximum  possible  store  for 
each  criterion  is  indicated  in 


parentheses  following  the  title  of  the 

criterion. 

(20  U.S.C.  1134(b)) 

§  648.31     What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  n\anagement 
that  insures  proper  and  efficient 
administration  of  the  project: 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  pfrsonnei.  (1.5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraph  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence, of  past  experience  and 
training,  in  fields  related  to  thi- 
objectives  of  the  project,  as  well  as 


other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effect ivenes.'^.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  that  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
projects,  and  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
\^.2  applicant  plans  to  use  are  adequate 

(f)  Strength  of  the  academic  program 
(15  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  overall  graduate  or  professional 
academic  program  of  the  institution  is 
strong  enough  to  assure  the  success  of 
the  proposed  project. 

(g)  Impact  of  the  project  on  the 
institution.  (15  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  project's  proposed  activities  are 
likely  to  result  in  maintaining, 
strengthening,  or  improving  programs  in 
graduate  and  professional  study  in 
relation  to  the  identified  needs. 

(h)  .Activities  proposed  for 
underrepresented  groups.  (10  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  proposes  activities  that 
would  assist  in  providing  graduate  and 
professional  education  to  persons  with 
varied  backgrounds  and  experiences 
including,  but  not  limited  to,  members  of 
minority  groups  and  women  who  are 
underrepresented  in  colleges  and 
universities  and  in  the  academic  and 
professional  career  fields  to  which  the 
education  leads. 
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(i)  Cooperative  arrangements,  (.t 
points) 

The  Secretary  reviews  each 
application  for  information  thai  shows 
that  in  planning  the  project,  the 
institution  has  considered,  and  whi^re 
appropriate,  has  entered  into 
cooperative  arrangements  with  other 
graduate  or  professional  units  of  the 
institution,  or  outside  institutions  or 
agencies  in  supportive  efforts  of  mutinl 
benefit. 

(j)  Local  State  or  national prioritu'^. 
(5  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  is  consistent  with  local, 
State,  or  national  priorities.  Any 
national  priorities  will  be  determinod  on 
the  basis  of  documentation  of  national 
needs  in  the  application  submitted. 

(20U.S.C.  1134;  i:34b(b)) 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

§648.40    Costs. 

Funds  awarded  under  these 
regulations  may  not  be  used  for; 

(a)  Payment  in  excess  of  66%  perceni 
of  the  total  cost  of  the  approved  project 
or  activity; 

(b)  Payment  in  excess  of  50  perceni  uf 
the  cost  of  the  purchase  or  rental  of 
books,  audiovisual  aids,  scientific 
apparatus,  or  other  materials  or 
equipment,  less  any  percent  of  such 
cost,  as  determined  by  the  Secretary, 
that  is  paid  from  sums  received  (other 
than  under  this  part)  as  Federal 
financial  assistance;  and 

(c)  Fellowship  assistance  to  students. 

(20  U.S.C.  n34(b)(c)) 

\Vn  Doc.  80-40,^27  Filed  12-:iO-8fl:  H  4.i  ,.n:| 
BILLING  CODE  4000-01-M 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  639 

Law  School  Clinical  Experience 
Program 

AGENCY:  Deparlment  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  of  Education 
proposes  regulations  for  the  Law  School 
Clinical  Experience  Program.  These 
regulations  implement  Title  IX.  Part  E  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Education  Amendments 
of  1980.  These  proposed  regulations  will 
give  better  guidance  to  applicants  and 
improve  program  management  by 
broadly  defining  the  types  of  projects 
the  Secretary  intends  to  support  under 
this  program.  These  regulations  also 
specify  the  selection  criteria  to  be  used 
in  evaluating  applications. 
DATES:  Interested  persons  are  invited  to 
submit  comments,  suggestions,  or 
objections  regarding  these  proposed 
regulations  on  or  before  February  17. 
1981. 

ADDRESSES:  Comments  should  be 
addressed  to:  Donald  N.  Bigelow,  Chief, 
Graduate  Training  Branch,  Division  of 
Training  and  Facilities,  (Room  3060, 
R0B=3),  400  Maryland  Avenue,  SVV.. 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  N.  Bigelow.  Telephone  (202)  245- 
2347. 

SUPPLEMENTARY  INFORMATION:  The  Law 
School  Clinical  Experience  Program 
provides  assistance  to  accredited  law 
schools  to  establish  or  expand  their 
programs  of  clinical  experience  for 
students  in  the  practice  of  law.  Clinical 
programs  are  designed  to  instill 
professional  responsibility  and  to 
improve  learning  among  law  students, 
through  actual  or  simulated  leg.il 
services  to  clients,  by  clinical  staff  and 
students.  Under  the  provisions  of  the 
1  ligher  Education  Act,  prior  to 
reauthorization,  support  has  been 
provided  almost  solely  to  those 
programs  concerned  with  the  trial  and 
preparation  of  cases.  The  Higher 
Education  Act.  as  amended,  broadens 
the  focus  of  the  program  to  include 
training  for  lawyers  in  a  wide  variety  of 
lawyering  skills  through  simulated 
experiences  as  well  as  actual  client 
services.  However,  consistent  with  the 
legislative  history  of  the  statute, 
preference  in  the  award  of  funds  will 
continue  to  be  given  to  those  programs 
providing  experience  in  the  preparation 
and  trial  of  actual  cases,  including 
administrative  cases  and  the  settlement 
of  controversies  outside  the  courtroom. 


The  legislation  permits  the  Secretary 
to  pay  up  to  90  percent  of  the  costs  of 
projects  at  law  schools.  The  proposed 
regulations  permit  the  Secretary  to 
establish  annually  a  lower  maximum 
Federal  share.  In  implementing  this 
provision  vvc  propose  to  establish,  in  the 
application  notice,  for  fiscal  year  1981  a 
maximum  Federal  share  of  80  percent. 

The  proposed  regulations  include 
sections  on  eligible  parties,  authorized 
activities,  selection  criteria  to  be  used 
by  the  Secretary  in  evaluating 
applications,  and  eligible  project  costs. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  February  17,  1981  will  he 
considered  in  the  development  of  the 
final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3060,  ROB-3,  7th  and  D  Street,  SW., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  the  submission  of  information 
that  is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Datei!.  December  23. 1980. 
Shirley  M.  HuFstedler, 

Secretary  of  Education. 

(Cataioj;  of  Federal  Domestic  Assistance  No. 
a4.097.  L.-nv  School  Clinic;il  Expt;rience 
I'rogPiim) 

The  Secretary  proposes  to  revise  Part 
639  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  639— LAW  SCHOOL  CLINICAL 
EXPERIENCE  PROGRAM 

Subpart  A— General 

Sci;. 

«):i9.1     l.<Av  School  Cliniciil  K.xptTiencc 

I'rugnim. 
«;W.2     F.lioiliif  p;irti(;s. 
639.;}    Rcj^ulalions  that  iipply  to  the  F^w 

School  Clinicii!  Expijricnci;  I'rogram. 
ti;i94     Dffinition.s. 


Subpart  B— What  Kinds  of  Projects  Does 
ttie  Secretary  Assist  Under  This  Program? 

639.10     Projecl  activities. 

Subpart  C—f  Reserved] 

Subpart  O— How  Is  a  Grant  Made? 

639.30  How  do(!S  the  Secretary  evalimlo  iin 
application? 

639.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— What  Conditions  Must  a 
Grantee  Meet? 

639.40     Costs. 

Authority:  Part  E  of  Title  IX  of  the  I  ligher 
Education  Act  as  amended  by  Pub.  L.  96-374 
(94  Stat.  1367,  1487;  20  U.SC  1134n-n34p). 

Subpart  A— General 

§  639.1     Law  School  Clinical  Experience 
Program. 

(a)  The  Law  School  Clinical 
Experience  Program  provides  assistance 
to  accredited  law  schools  for 
establishing  or  expanding  programs  of 
clinical  experience  for  students  in  the 
practice  of  law. 

(b)  Expanding  programs  of  clinical 
experience  include,  but  is  not  limiu-d  to. 
any  of  the  following: 

(1)  Development  of  new  areas  of 
clinical  experience; 

(2)  Increase  in  the  number  of 
participating  students; 

(3)  Provision  of  appropriate  and 
improved  supervision;  and 

(4)  Development  and  implementation 
of  new  teaching  techniques. 

(20U.S.C.n34n) 

§  639.2    Eligible  parties. 
The  following  are  eligible  to  apply: 

(a)  Individual  law  schools  that  have 
been  accredited  by  a  nationally 
recognized  agency  approved  by  the 
Secretary. 

(b)  A  combination  or  consortium  of 
accredited  law  schools. 

(20U.S.C.n34n(d)) 

§  639.3    Regulations  that  apply  to  the  Law 
School  Clinical  Experience  Program. 

(a)  The  following  regulations  apply  to 
grants  under  the  Law  School  Clinical 
Experience  Program: 

(1)  The  Education  Divison  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  75  (Direct  Grant  Programs) 
and  34  CFR  Part  77  (General);  and 

(2)  The  regulations  in  this  Part  639. 

(b)  If  the  Secretary  decides  to  issue 
contracts  under  this  program,  they  will 
be  issued  in  accordance  with  the 
provisions  of  41  CFR  Part  34. 

§  639.4    Definitions. 

(a) Definitions  in  EDGAR.  Ihe 
following  terms  used  in  this  part  are 
defined  in  EDGAR,  34  CFR  Pa;  t  77: 
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Appliciint 
Appliration 
,-\ward 
Contract. 


Dpparlmcti' 
Grant. 
Proji'cl 
Si'cretarv 


(b)  Definitions  thiat  apply  to  this  part. 
The  following  definition  applies  to  this 
part: 

"Simulation"  is  a  learning  exercise 
that  examines  and  helps  to  explain  a 
theory  or  concept  by  requiring  a  law 
sttident,  as  an  active  participant,  to 
simulate  the  role  of  a  lawyer  confronted 
with  a  legal  problem  of  a  client 

(20  U.S.C.  1134n(a)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§639.10    Authorized  activities. 

(a)  Authorized  activities  include  the 
development  through  simulation  and 
actual  experience  of  skills  usable  in  the 
practice  of  law. 

(1)  These  skills  include,  but  are  not 
limited  to,  interviewing  witnesses, 
factual  and  related  investigation  and 
analysis,  counseling  clients,  negotiating 
compromises,  drafting  documents, 
advocacy  before  legal  decision-makers, 
and  training  in  professional 
responsibility. 

(2)  These  skills  may  be  taught  by 
involving  the  students  in  any  one  or 
more  of  the  following: 

(i)  Judicial,  administrative,  executive, 
or  legislative  proceedings: 

(ii)  Office  or  house  counsel  problems; 
or 

(iii)  Factual  investigation,  empirical 
research,  or  policy  or  legal  analysis. 

(b)  The  Secretary  does  not  fund  most 
court  activities,  or  student  exercises  of 
the  type  usually  performed  in  courses  on 
legal  research  and  writing. 

(20  U.S,C.  1134n(a):  H,  Repl.  9ti-5-0  at  55-55) 

Subpart  C— [Reserved] 

Subpart  D— How  is  a  Grant  Made? 

§  639.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  Unless  other  applications  are  of 
outstanding  quality  (those  applications 
that  score  in  the  top  10  percent  of  all 
applications  for  which  funds  are 
available),  the  Secretary  first  funds 
applications  that  propose  the  following 
activities: 

(1)  Preparation  and  trial  of  actual 
cases,  including  administrative  cases 
and  the  settlement  of  controversies 
outside  the  courtroom;  and 

(2)  Service  to  clients  who  have 
difficulty  in  gaining  access  to  legal 
representation. 

(b)  Subject  to  paragraph  (a)  of  this 
section,  the  Secretary  evaluates  an 


application  on  the  basis  of  the  criteria  in 
§  639.31. 

(1)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  title. 

(c)  Among  applications  of  relatively 
equal  quality,  the  Secretary  may  gi\e 
priority  to  applications  that; 

(1)  Ensure  a  wide  geographic 
distribution  throughout  the  United 
States  of  law  school  clinical  experience 
programs:  and 

(20  U.S.C.  1134(b)) 

(2),Ensure  that  a  wide  variety  of  client 
groups  are  served. 

(20  U.S.C.  1134n(a);  S.  Kept.  96-733  al  73;  H. 
Rept.  96-520  at  55) 

§  639.31    What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  operation.  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 


(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  project  has  an  adequate  budget  and 
is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Fiscal  commitment.  (15  points) 
The  Secretary  looks  for  information 

that  shows  the  degree  to  which  the 
institution's  regular  budget  is  devoted  to 
its  clinical  legal  education  program. 

(g)  Faculty  supervision.  (20  points) 
The  Secretary  reviews  each 

application  for  information  that  shows 
the  extent  to  which  the  proposed  project 
will  increase  the  participation  of  law 
school  faculty  in  the  supervision  of 
students  under  the  clinical  legal 
education  program. 

(h)  Academic  credits.  (10  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
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thijt  the  proposed  program  of  law  school 
clinical  experience  provides  for  the 
award  of  academic  credits  to 
participating  students. 

(JOL'.S.C.  n34n(a)) 

Subpart  E— Wtiat  Conditions  Must  a 
Grantee  Meet? 

S  639.40    Costs. 

(y)  The  Secr;il<iry  ninkes  ava  !rii-!:> 
funds  to  covoi  up  tn  90  ppu.en'  oj  ''-,• 
cobt  of  establishing  and  pvpan'i'hj,  :> 
Law  School  Chnica!  ExptT'i  nc.e  Proj(/i,t. 
subject  to  the  limitations  and  applicaule 
cost  principles  in  EDGAR.  The  Sfn;retdry 
annually  may  establish  lower  maximum 
Federal  shares  that  may  take  into 
account  the  number  of  years  that  a 
grantee  has  been  funded  undf^i  this 
program. 

(b)  P'ederal  funds  for  a  p.irticu.'ar  law 
school  may  not  exceed  Si 00.000  in  any 
fiscal  year,  no  part  of  which  may  be 
used  to  pay  for  indirect  costs  or  charges. 

(c)  Allowable  costs  are  direct  costs 
incurred  in  carrying  out  an  approved 
project  in  accordance  with  the  ( ost 
principles  in  34  CFR  Part  74.  including: 

(1)  Planning,  preparation  of  related 
teaching  materials,  and  administration: 

(2)  The  training  of  faculty  members; 

(3)  Payment  for  the  director  of 
supervision  and  other  faculty  or 
attorneys  directly  involved  in 
supervision; 

(4)  Appropriate  travel  and  per  diem; 
and 

(5)  Other  activities  directly  related  to 
the  establishment  or  expan.sion  of  the 
I'logram. 

(d)  Student  stipends  are  not  an 
.dlowable  cost  under  this  progriim. 

IZOL'.S.C.  n34n  (h)iind  (r)) 

jl  K  n.ic     (U>-tilSJIi  Kil.  .)  IJ-  II)  Hil   ii  4'.  .,•■'[ 
BILLING  CODE  4000-OVM 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  644 

Educational  Opportunity  Centers 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  for  the 
Educational  Opportunity  Centers 
Program.  The  regulations  are  being 
amended  to  reflect  the  statutory  changes 
contained  in  the  Education  Amendments 
of  1980  and  to  clarify  the  simplify  the 
requirements  governing  the  program. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

Currently  the  Department  of 
Education  plans  to  hold  public  meetings 
in  four  cities.  The  tentative  date  for  each 
meeting  follows: 

February  9, 1981,  Washington,  D.C. 
February  11, 1981,  Chicago,  Illinois. 
February  17, 1981,  San  Francisco, 

California. 
February  19, 1981,  Dallas,  Texas. 

ADDRESSES:  Comments  should  be 
addressed  to  Mary  Kathleen  Smith, 
Room  3514  (ROB-3),  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202. 

The  public  will  be  advised — through  a 
notice  published  in  the  Federal 
Register — of  the  time  and  specific 
location  of  each  public  meeting  listed  in 
the  Dates  section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kathleen  Smith,  Telephone  No. 
(202)  245-2511. 

SUPPLEMENTARY  INFORMATION:  On  April 
29, 1974,  the  Commissioner  of  Education 
published  in  the  Federal  Register  final 
regulations  for  the  Educational 
Opportunity  Centers  Program.  The 
funding  criteria  were  subsequently 
revised  and  published  in  final  form  on 
May  14, 1976.  Those  regulations,  as 
revised,  govern  the  grant  awards  made 
during  fiscal  year  1981.  The  Education 
Amendments  of  1980  changed  the 
Educational  Opportunity  Centers 
Program  in  several  respects,  and  these 
proposed  regulations  reflect  those 
changes. 

The  Secretary  proposes  to  make 
changes  in  the  substance  and  structure 
of  the  regulations  for  the  Educational 
Opportunity  Centers  Program.  The 
changes  In  substance  are  the  result  of 
both  statutory  changes  and  policy 
clarifications.  The  structural  changes 
were  made  for  reasons  of  clarity  and 
consistency. 


Restructuring  the  Regulations 

In  comparing  these  proposed 
regulations  with  those  previously 
governing  the  program,  the  reader  will 
notice  major  revisions  in  format.  These 
proposed  changes  reflect  the  Secretary's 
concern  that  the  regulations  be  easy  to 
understand  and  follow.  The  proposed 
regulations  for  the  Special  Programs  for 
Students  from  Disadvantaged 
Backgrounds,  of  which  the  Educational 
Opportunity  Centers  Program  is  a  part, 
are  consistent  with  these  format 
changes.  In  restructuring  the  regulations, 
the  Secretary  has  followed  the  format  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR). 

These  regulations  incorporate  by 
reference  Part  75  and  Part  77  of  EDGAR; 
therefore,  the  regulations  do  not  repeat 
certain  types  of  information  and 
requirements  that  are  found  in  EDGAR. 
However,  the  general  selection  criteria 
found  in  EDGAR  (34  CFR  75.202  through 
75.206)  have  been  repeated  in  these 
regulations  for  the  convenience  of  the 
applicant  (§  644.31  (a)  through  (e)). 

Statutory  and  Policy  Changes 

A  significant  change  made  by  the 
Education  Amendments  of  1980  involves 
requirements  for  eligible  participation. 
An  Educational  Opportunity  Center 
must  assure  that  not  less  than  two  thirds 
of  the  persons  participating  in  the 
project  be  low-income  individuals  who 
are  also  first-generation  or  potential, 
first-generation  college  students.  The 
remaining  individuals  participating  in 
the  Center  need  not  meet  this 
requirement  but  must  reside  in  the  target 
area  or  attend  a  target  school,  and  need 
the  services  offered. 

The  Educational  Amendments  of  1980 
define  both  first-generation  college 
student  and  low-income  individual. 
These  definitions  have  been  repeated  in 
these  regulations. 

Another  major  change  made  by  the 
Education  Amendments  of  1980  is  the 
requirement  that  the  Secretary,  in 
making  grants  for  Educational 
Opportunity  Centers  projects,  consider 
the  prior  experience  of  service  delivery 
under  the  Educational  Opportunity 
Centers  Program  for  each  applicant.  The 
Secretary  proposes  to  make  "prior 
experience"  one  of  the  selection  criteria 
for  this  program.  The  public  is  invited  to 
comment  on  this  approach  and  on  the 
weighting  of  that  criterion,  as  well  as 
that  of  the  other  selection  criteria." 

The  Secretary  intends  to  base  the 
evaluation  of  prior  experience  on 
published  performance  standards.  These 
performance  standards  have  not  yet 
been  developed.  The  public  is  invited  to 
submit  suggestions  for  performance 


standards  at  this  time.  The  Secretary 
will  develop  the  performance  standards 
at  a  later  date,  and  the  public  will  have 
the  opportunity  to  comment  on  the 
specific  standards  when  they  are 
published  as  proposed  rules. 

A  final  change  as  a  result  of  the 
amendments  is  the  authority  for 
Educational  Opportunity  Centers  to 
provide  tutoring  and  counseling  for 
those  individuals  who  are  not 
participating  in  an  Upward  Bound  or  a 
Special  Services  project. 

The  policy  changes  expressed  in  this 
notice  of  proposed  rulemaking  would, 
for  the  most  part,  reduce  existing 
restrictions  and  limitations  on  grantees. 
An  Educational  Opportunity  Center 
would  not  be  required  to  provide  every 
activity  and  service  indicated  in 
§  644.10(a);  a  project  would  be  required 
to  provide  only  those  services  and 
activities  needed  by  the  participants. 
Grantees  would  also  be  encouraged  to 
coordinate  their  efforts  with  other 
programs  offered  in  the  target  area. 
Educational  Opportunity  Centers 
projects  should  supplement  and 
complement  those  services  and 
activities  that  are  otherwise  available  to 
project  participants. 

The  Secretary  proposes  to  include 
requirements  for  determining  whether 
an  area  qualifies  as  a  target  area.  For  an 
area  to  qualify,  at  least  20  percent  of  the 
resident  families  would  be  required  to 
have  family  incomes  that  do  not  exceed 
the  low-income  family  level  contained  in 
"Current  Population  Reports,"  published 
annually  by  the  Bureau  of  the  Census. 
The  Bureau  of  the  Census  maintains 
information  on  census  tracts  and  minor 
civil  divisions  that  have  20  percent  or 
more  of  the  families  at  or  below  the  low- 
income  level. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  the  60fh  day  after  publication  of 
this  document  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3514,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 


Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(CuUlog  of  Federal  Dumeslic  Assistance  No. 
8'I.OOfi,  EducaticHril  Opportunity  Centers 
Proyrain) 

Dated;  Decemlier  23.  1980. 
Shirley  M.  Hufstedler, 
A'(  retaiy  of  Education. 

The  Secretary  proposes  to  revise  Part 
644  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  644-EDUCATIONAL 
OPPORTUNITY  CENTERS  PROGRAM 

Subpart  A— General 

Sec. 

644.1     The  Educational  Opportunity  Centers 

Program. 
644  2     Eligible  grantees. 

644.3  Eligible  project  participants:  General. 

644. 4  Eligible  project  participants:  Selection 
requirements. 

644.5  Target  area. 

644  6    Regulations  that  apply  to  the 

Educational  Opportunity  Centers 

Program. 
6.!4.7     Definitions  that  appl\  to  the 

Educational  Opportunity  Centers 

program. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  under 
This  Program? 

644.10    Kinds  of  projects  assisted  under  the 
Educational  Opportunity  Centers 
Program. 

644.il     Project  location. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

644.20     How  to  apply  for  funds. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

644.30  How  the  Secretary  evaluates  an 
application. 

644.31  Selection  criteria  the  Secretary  uses. 

644.32  Prior  experience. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

644.40  Al'owable  costs. 

644.41  N  jnallowable  costs. 

644.42  M,.tching. 

644.43  Performance  standards.  (Reserved] 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  Grantee? 

644.50    Recordkeeping. 


Authority:  Sees.  417A  and  417E  of  the 
Higher  Education  Act  of  1965.  as  amended  (20 
U.S.C.  1070d;  1070d-lc),  unless  otherwise 
noted. 

Subpart  A— General 

§644.1    The  Educational  Opportunity 
Centers  Program. 

The  Educational  Opportunity  Centers 
Program  provides  Federal  financial 
assistance  to  meet  up  to  75  percent  of 
the  cost  of  establishing  and  conducting 
Educational  Opportunity  Centers 
designed  to  provide  participants  with — 

(a)  Information  concerning  financial 
and  academic  assistance  available  for 
individuals  desiring  to  pursue  a  program 
of  postsecondary  education:  and 

(b)  Assistance  in  applying  for 
admission  to  institutions  of 
postsecondary  education,  including 
preparing  applications  for  use  by 
admissions  and  financial  aid  officers. 

(20  U.S.C.  1070d,  1070d-lc) 

§  644.2    Eligible  grantees. 

The  following  are  eligible  to  apply  for 
a  grant  to  carry  out  an  Educational 
Opportunity  Center: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(c)  Public  and  private  agencies  and 
organizations. 

(d)  Secondary  schools,  in  exceptional 
cases,  if  there  are  no  other  grantees 
capable  of  providing  this  program  in  the 
target  areas  to  be  served  by  the 
proposed  projects. 

(20U.SC,  1070d,  1070d-lc) 

^  644.3    Eligible  project  participants: 
General. 

An  individual  is  eligible  to  participate 
in  an  Educational  Opportunity  Center  if 
the  individual — 

(a)(1)  Is  a  citizen  or  national  of  the 
United  Stales; 

(2)  Is  a  permanent  resident  of  the 
United  States; 

(3)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States,  for 
other  than  a  temporary  purpose,  with 
the  intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(4)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(b)  Resides  in  the  target  area  or 
attends  a  target  school: 

(c)  Is  at  least  19  years  old.  However,  if 
there  is  no  Talent  Search  project  serving 
the  same  target  area  as  the  Educational 
Opportunity  Center,  an  individual  may 
be  younger  than  19  and  still  be  an 
eligible  participant.  In  no  case  may  an 
individual  be  younger  than  12  years  of 
age  or  have  completed  less  than  the 
sixth  grade; 


(dj  Needs  one  or  more  of  the  services 
provided  by  the  center  in  order  to 
pursue  a  program  of  postsecondary 
education;  and 

(e)  Expresses  a  desire  to  pursue  or  is 
pursuing  a  program  of  postsecondary 
education. 

(20  U.S.C.  1070d.  1070d-lc ) 

§  644.4    Eligible  project  participants: 
selection  requirements. 

(a)(1)  At  least  two  thirds  of  the 
eligible  individuals  an  applicant 
proposes  to  serve  under  an  Educational 
Opportunity  Center  must  be  low-income 
individuals  who  are  also  first-generation 
college  students  or  potential,  first- 
generation  college  students. 

(2)  A  "low-income  individual"  means 
an  individual  who  comes  from  a  family 
whose  family's  taxable  income  did  not 
exceed  150  percent  of  the  poverty  level 
in  the  calendar  year  preceding  the  year 
in  which  the  individual  participates  in 
the  project.  Poverty  level  income  is 
determined  by  using  criteria  of  poverty 
established  by  the  Bureau  of  the  Census. 
U.S.  Department  of  Commerce. 

{3)(1)  A  "first-generation  college 
student"  or  a  "potential,  first-generation 
college  student  ■  means  a  person  neither 
of  whose  parents  received  a  bachelor's 
degree. 

(ii)  With  respect  to  an  individual  18 
years  and  under,  only  the  natural  or 
adoptive  parents  who  are  currently 
residing  with  the  individual  are 
considered  the  individual's  parents  in 
determining  whether  the  individual 
meets  the  criterion  of  being  a  first- 
generation  college  student  or  a  potential. 
first-generation  college  student. 

(iii)  With  respect  to  an  individual  over 
18,  only  the  natural  or  adoptive  parents 
who  were  residing  with  the  individual 
before  the  individual's  eighteenth 
birthday  are  considered  the  individual's 
parents  in  determining  whether  the 
individual  meets  the  criterion  of  being  a 
first-generation  college  student  or  a 
potential,  first-generation  college 
student. 

(b)  A  grantee  may  not  select  an 
individual  who  is  or  will  be  served  by  a 
Talent  Search  project  or  by  another 
Educational  Opportunity  Center. 

(c)  The  grantee  shall  make  every 
effort  to  provide  that  the  participant 
population  reflects  the  ethnic  and  racial 
diversity  of  the  individuals  eligible  to  be 
served  by  the  project. 

[20  U.S.C.  1070d.  lorod-lc) 

§  644.5    Target  area. 

An  Educational  Opportunity  Center 
provides  services  to  eligible  participants 
residing  in  a  target  area  or  attending  a 
target  school. 
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§  644.6    Regulations  that  apply  to  the 
Educational  Opportunity  Centers  Program. 

The  following  regulations  apply  to  the 
Educational  Opportunity  Centers 
Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  644. 

(20  U.S.C.  1221e-3(a)(l)) 

§  644.7    Definitions  that  apply  to  the 
Educational  Opportunity  Centers  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


Applicant 

Grantee 

Application 

Nonprofit 

Award 

Private 

Budget 

Project 

EDGAR 

Public 

Equipment 

Secondary  schou 

Facilities 

Secretary 

Fiscal  vear 

State 

Grant 

Supplies 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

(20  U.S.C.  1001  et  seq.) 

"Combination  of  institutions  of  higher 
education"  means: 

(1)  A  group  of  institutions  of  higher 
education  that  have  entered  into  a 
cooperative  arrangement  to  carry  out  a 
common  objective;  or 

(2)  A  public  or  nonprofit  private 
agency,  organization,  or  institution 
designated  or  created  by  a  group  of 
institutions  of  higher  education  to  carry 
out  a  common  objective  on  their  behalf. 

(20  U.S.C.  1141(1)) 

"Institution  of  higher  education" 
means  an  educational  institution  as 
defined  in  Sections  1201(a)  and  481  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1141(a};  1088) 

"Target  area"  means  a  discrete 
geographic  area  in  which  at  least  20 
percent  of  the  resident  families  have  a 
family  income  that  does  not  exceed  the 
low-income  family  level  contained  in 
"Current  Population  Reports,"  Series  P. 
Bureau  of  the  Census,  Department  of 
Commerce. 

(20  U.S.C.  1070d.  1070d-lc) 

"Target  school"  means  a  secondary 
school  that  serves  students  residing  in  a 
target  area  and  is  or  would  be  served  by 
an  Educational  Opportunity  Center. 

(20  U.S.C.  1070d.  1070d-lc] 


"Veteran"  means  a  person  who 
served  on  active  duty  in  the  United 
Slates  Armed  Forces  and  was 
discharged  or  released  under  conditions 
other  than  dishonorable. 

(38  U.S.C.  101(2)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  644.10    Kinds  of  projects  assisted  under 
the  Educational  Opportunity  Centers 
Program. 

(a)  An  Educational  Opportunity 
Center  shall,  as  needed  by  its 
participants — 

(1)  Collect  and  disseminate 
information  regarding  available 
financial  and  academic  assistance  to 
participants  desiring  to  pursue  a 
program  of  postsecondary  education; 

(2)  Assist  participants  in  preparing 
applications  and  other  necessary 
materials — 

(i)  For  admission  to  postsecondary 
institutions;  and 

(ii)  For  financial  assistance  at  these 
institutions; 

(3)  Identify  those  eligible  persons  in 
the  target  area  with  an  interest  in 
pursuing  a  postsecondary  education  and 
encourage  them  to  continue  or  resume 
their  educational  careers; 

(4)(i)  Identify  and  establish  a 
relationship  with  those  public  and 
private  programs  in  the  target  area 
providing  counseling  services  and 
educational  and  career  information, 
such  as  the  Information  Services 
Program  (formerly  the  Educational 
Information  Centers  Program),  that 
could  benefit  the  Educational 
Opportunity  Center  participant;  and 

(ii)  Refer  participants,  as  needed,  to 
these  programs; 

(5)  Collect  and  disseminate 
information  regarding  the  variety  of 
postsecondary  educational  opportunities 
and  career  options  available  to 
participants; 

(6)(i)  Advise  and  counsel  each 
participant  regarding  available  student 
financial  assistance,  career  options,  and 
the  appropriate  postsecondary 
institution  or  institutions  for  that  person; 

(ii)  However,  if  the  grantee  is  an 
institution  of  higher  education,  it  shall 
not  use  the  project  as  part  of  its 
recruitment  program; 

(7)  Develop  and  use  an  assessment 
procedure  that  includes  the  results  of 
standardized  measurement  instruments 
or  other  verifiable  indicators  to 
determine  each  participant's  interests, 
career  goals,  academic  potential,  and 
need  for  specific  services;  and 


(8)  Follow-up  on  participants  who 
have  received  services  or  who  have 
been  referred  elsewhere  for  services. 

(b)  An  Educational  Opportunity 
Center  that  serves  veterans  shall,  in 
addition  to  carrying  out  the  functions  in 
paragraph  (a)  of  this  section — 

(1)  Refer  veterans  to  high  school 
equivalency  certification  programs,  if 
necessary;  and 

(2)(i)  Establish  a  relationship  with  the 
Veterans  Administration,  projects  under 
the  Veterans-Cost-of-Instruction 
Program  at  postsecondary  institutions. 
State  veterans  agencies,  and  other 
veterans  associations  so  that  center  is 
aware  of  the  various  benefits  and 
services  available  to  veterans;  and 

(ii)  Refer  veterans  to  these  agencies 
and  associations  as  appropriate. 

(c)  A  center  shall  set  specific 
objectives — stated  in  measurable 
terms — that  the  project  should  attain 
during  each  project  year  to  meet  the 
goals  of  the  program. 

(d)  A  center  shall  develop  and  use 
procedures  to  measure  the  impact  of  the 
program  in  the  target  area  and  in  the 
target  schools. 

(e)  A  center  shall  engage  a  full-time 
project  director.  However,  the  Secretary 
may  waive  the  full-time  requirement  as 
specified  in  EDGAR,  34  CFR  75.511. 

(f)  Each  center  may — 

(1)  Provide  tutoring  and  counseling  for 
project  participants  who  are  not 
enrolled  in  an  Upward  Bound  or  Special 
Services  project  that  provides  tutoring 
or  counseling;  and 

(2)  Serve  as  a  centralized  recruiting 
resource  for  institutions  of  higher 
education  desiring  to  admit 
educationally  disadvantaged  persons. 
The  Secretary  encourages  the  center,  in 
carrying  out  this  function,  to  develop 
relationships  with  a  variety  of 
institutions  offering  postsecondary 
educational  programs. 

(20  U.S.C.  1070d,  1070d-lc) 

§  644. 1 1    Project  location. 

Educational  Opportunity  Center 
services  shall  be  provided  in  a  setting 
that  is  accessible  and  approachable  by 
the  participants. 

(20  U.S.C.  1070d,  1070d-lc) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  644.20    How  to  apply  for  funds. 

To  apply  for  a  new  or  continuation 
grant,  an  applicant  shall  follow  the 
procedures  and  meet  the  requirements 
contained  in  EDGAR,  34  CFR  Part  75. 
Subpart  C. 

(20  U.S.C.  1221e-3(a)(l);  107Gd,  1070d-l(:) 


Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  644.30    How  the  Secretary  evaluates  an 
application. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  644.31. 

(1)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  next  to  the  heading  of  that 
criterion. 

(b)  For  apphcants  that  have 
conducted  an  Educational  Opportunity 
Center  project  within  the  previous  three 
years,  the  Secretary  considers  the  prior 
experience  of  the  applicant  on  the  basis 
of  §  644.32.  The  Secretary  awards  up  to 
30  additional  points  for  prior  experience. 

(c)  In  selecting  proposed  projects  for 
funding,  the  Secretary  considers  the 
need  for  the  project  in  the  area  the 
applicant  proposes  to  serve  as 
compared  to  the  need  in  areas  other 
applicants  propose  to  serve. 

(20  U.S.C.  1070d,  1070d-lc) 

§  644.31    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
criteria — in  paragraphs  (a)  through  (h) — 
to  evaluate  applications  for  new 
awards: 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A-clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women;  and 

(C)  Handicapped  persons. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Need  for  the  center.  (25  points) 
(1)  The  Secretary  reviews  each 

application  for  documented  evidence 
that  a  need  for  an  Educational 


Opportunity  Center  exists  in  the  target 
area  the  applicant  plans  to  serve. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  precentage 
of  low-income  families  residing  in  the 
geographically  defined  target  area 
exceeds  20  percent; 

(ii)  The  number  and  percentage  of 
individuals  who  are  eligible  to  be  served 
by  an  Educational  Opportunity  Center 
who  reside  in  the  target  area  or  attend 
target  schools;  and 

(iii)  The  extent  to  which  the  target 
area  lacks  the  services  and  activities 
that  are  provided  by  an  Educational 
Opportunity  Center. 

(3)  To  determine  the  extent  of  the 
need  for  a  project,  the  Secretarj'  also 
considers — 

(i)  For  each  of  the  three  preceding 
years,  the  estimated  dropout  rates  for 
each  of  the  target  schools: 

(ii)  For  each  of  the  three  preceding 
years,  the  estimated  number  and 
percentage  of  students  from  each  target 
school  who  enrolled  in  postsecondary 
institutions; 

(iii)  For  each  of  the  three  preceding 
years,  the  estimated  number  and 
percentage  of  students  in  each  target 
school  who  are  from  low-income 
families; 

(iv)  The  number  of  veterans  in  the 
target  area  who  need  Educational 
Opportunity  Center  services  to  pursue 
postsecondary  education;  and 

(v)  Other  verifiable  data  that  show  the 
need  of  the  adults  in  the  target  area  for 
services  that  are  provided  by  an 
Educational  Opportunity  Center. 

(g)  Likelihood  of  success.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  likelihood  of  success. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  comprehensiveness  of  the 
applicant's  plan  for  carrying  out  the 
activities  under  §644.10;  and 

(ii)  The  extent  to  which  the  activities 
are  likely  to  result  in  increases  in  the 
enrollment  and  retention  of 
disadvantaged  persons  in  postsecondary 
institutions  and  increases  in  their 
graduation  from  postsecondary 
institutions. 

(h)  Community  participation  and 
coordination.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  use  and 
coordinate  community  and  other 
resources. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which 
representatives  from  the  community, 
secondary  schools,  and  postsecondary 
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schools  have  participated  in  the 
formulation  of  the  application: 

(ii)  The  extent  to  which  the  applicant 
has  received  and  has  included  in  the 
application  written  commitments  by 
corqmunity  organizations  and  other 
appropriate  groups  for  the  use  of 
community  and  other  resources  to 
supplement  authorized  activities: 

(iii)  If  applicable,  the  extent  to  which 
all  members  of  a  consortium  will  make 
resources  available  and  participate  in 
the  activities  of  the  center  as  defined  by 
the  work  plan; 

(iv)  The  center's  defined  relationship 
with  Talent  Search,  Upward  Bound,  and 
Special  Services  for  Disadvantaged 
Students  projects  in  the  target  area  and 
similar  programs  and  services  in  the 
target  area  in  terms  of — 

(A)  Coordinating  services  to 
individuals  who  participate  in  more  than 
one  program; 

(B)  Providing  services  not  otherwise 
available  from  other  projects  and 
programs;  and 

(C)  Avoiding  duplication  of  services: 
and 

(v)  The  degree  to  which  the  center  is 
likely  to  develop  relationships  with  a 
variety  of  institutions  offering 
postsecondary  education  programs  to 
coordinate  the  resources  and  staff 
efforts  of  those  institutions  in  admitting 
disadvantaged  persons. 
(20  U.S.C.  1221e-3(a)(l);  1070d,  1070d-lc) 

§  644.32    Prior  experience. 

For  each  applicant  that  has  conducted 
an  Educational  Opportunity  Center 
project  within  the  previous  three  years, 
the  Secretary — 

(a)  Reviews  materials  and  documents, 
such  as  performance  reports,  evaluation 
reports,  and  site  visit  reports,  for 
information  that  shows  that  the 
applicant  has  successfully  carried  out  an 
Educational  Opportunity  Center  project 
during  that  time; 

(b)  Looks  for  information  that  shows 
the  extent  of  the  applicant's  success  in 
meeting  the  performance  standards 
listed  in  §  644.43;  and 

(c)  Awards  up  to  30  additional  points 
for  this  criterion. 

(20  U.S.C.  1070d,  1070d-lc) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  644.40    Allowable  costs. 

Allowable  project  costs  may  include 
the  following  costs  reasonably  related  to 
carrying  out  an  Educational  Opportunity 
Center: 

(a)  Transportation  and  meal  costs  for 
participants  and  staff  for — 

(1)  Approved  visits  to  postsecondary 
educational  institutions  in  the  area: 

(2)  Participation  in  "College  Days" 
activities;  and 

(3)  Field  trips  to  observe  and  meet 


with  persons  who  are  employed  in 
various  career  fields  and  who  can  act  as 
role  models  for  narticipants. 

(b)  Purchase  oi  testing  materials. 

(c)  If  approved  by  the  Secretary,  in- 
service  training  of  project  staff. 

(d)  Tutorial  and  counseling  services  if 
none  are  available  to  participants 
through  an  Upward  Bound  or  a  Special 
Services  project  in  the  target  area. 

(e)  The  rental  of  space  if  space  is  not 
available  at  the  sponsoring  institution 
and  the  space  rented  is  not  owned  by 
the  sponsoring  institution. 

(20  U.S.C.  1070d,  1070d-lc) 

§  644.41    Nonallowable  costs. 

Costs  that  may  not  be  charged  against 
a  grant  under  this  program  include  the 
following: 

(a)  Tuition,  fees,  stipends,  or  other 
forms  of  direct  financial  support  for 
individuals  participating  in  project 
activities. 

(b)  Application  fees  for  enrollment  or 
financial  aid. 

(c)  Lodging  for  project  participants. 

(d)  Duplication  of  services  that  are 
available  to  participants  through — 

(1)  State,  local,  or  private  sources; 

(2)  The  institution  or  agency 
sponsoring  the  project;  or 

(3)  Other  Federal  programs. 

(e)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(f)  The  purchase  of  major  equipment, 
unless  the  grantee  demonstrates  to  the 
Secretary's  satisfaction  that  purchase  is 
less  expensive  than  renting. 

(g)  The  construction,  renovation,  or 
remodeling  of  any  facilities. 

(20  U.S.C.  1070d,  1070d-lc) 

§644.42    Matching. 

(a)  The  Secretary  pays  up  to  75 
percent  of  the  costs  reasonably  related 
to  the  establishment  and  operation  of  an 
Educational  Opportunity  Center. 

(b)  A  grantee  shall  provide  at  least  25 
percent  of  the  costs  related  to  the 
establishment  and  operation  of  an 
Educational  Opportunity  Center. 

(c)  The  grantee's  share  may  be 
derived  from  cash  or  in-kind 
contributions. 

(d)  In  order  to  be  considered  as  part 
or  all  of  the  grantee's  share,  in-kind 
contributions  must  be  activities  or 
services  that  qualify  as  allowable  costs. 

(20  U.S.C.  1070d.  1070d-lc) 

§  644.43    Performance  standards. 
[Reserved] 

[The  Secretary  will  publish,  as  a 
separate  notice  of  proposed  rulemaking, 
proposed  performance  standards.] 


Subpart  F— What  Are  the 

Administrative  Responsibilities  of  a 

Grantee? 

§  644.50    Recordkeeping. 

(a)  Each  grantee  shall  keep  records  on 
the  services  provided  to  individuals  and 
groups. 

(b)  For  each  participant  who  receives 
project  services  through  personal 
contact  on  more  than  two  occasions,  the 
grantee  shall  keep  the  following  on  file: 

(1)  The  participant's  name,  age,  sex, 
ethnic  and  racial  background,  telephone 
number,  and  permanent  address. 

(2)  The  information  used  to  select  the 
participant,  including — 

(i)  Documentation  of  the  participant's' 
eligibility  to  receive  services;  and 

(ii)  Copies  of  the  participant's  high 
school  transcripts  and  test  scores  such 
as  aptitude  and  achievement  scores  and 
interest  inventories. 

(3)  Documentation  of  services 
received  by  the  participant,  including — 

(i]  Counseling  services; 

(ii)  Tutorial  services; 

[iii]  Visits  made  to  postsecondary 
institutions; 

(iv)  Assistance  in  applying  for 
admission  to  postsecondary  institutions; 
and 

(v)  Assistance  in  applying  for  student 
financial  aid. 

(4)  Documentation  of  follow-up  of  the 
participant,  including,  if  appropriate — 

(i)  The  names  of  the  postsecondary 
institutions  that  accepted  the  participant 
for  admission,  and  the  one  in  which  the 
participant  enrolled; 

(ii)  The  amount  and  type  of  student 
financial  aid  received  by  the  participant: 
and 

(iii)  The  services  the  participant 
received  when  referred  by  the  Center  to 
other  programs. 

(c)  For  each  participant  who  receives 
project  services  through  personal 
contact  on  one  or  two  occasions,  the 
grantee  shall  keep  records  that  include 
the  participant's 

(1)  Name; 

(2)  Telephone  number; 

(3)  Address; 

(4)  Age; 

(5)  Sex; 

(6)  Ethnic  and  racial  background;  and 

(7)  Service(s)  received. 

(d)  For  those  services  that  are  not 
provided  exclusively  to  individual 
participants,  the  grantee  shall  maintain 
records  that  include — 

(1)  The  types  and  kinds  of  group 
services  provided; 

(2)  The  number  of  participants; 

(3)  The  time  and  place  the  services 
were  provided;  and 

(4)  Documentation  of  outreach 
activities. 

(20  U.S.C.  1070d,  1070d-lc) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  646 

Special  Services  for  Disadvantaged 
Students  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Special 
Services  Program.  The  regulations  are 
being  amended  to  reflect  the  statutory 
changes  contained  in  the  Education 
Amendhients  of  1980  and  to  clarify  and 
simplify  the  requirements  governing  the 
program. 

DATES:  Comments  must  be  receivecf^on 
or  before  March  2. 1981. 

Currently  the  Department  of 
Education  plans  to  hold  public  meetings 
in  four  cities.  The  lertalive  date  for  each 
meeting  follows: 

February  9, 1981,  Washington,  D.C. 

February  11, 1981.  Chicago.  Illinois. 

February  17, 1981,  San  Francisco, 
California. 

February  19, 1981,  Dallas,  Texas 
ADDRESSES:  Comments  should  be 
addressed  to  Mary  Kathleen  Smith, 
Room  3514  (ROB-3).  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202. 

The  public  will  be  advised — through  a 
notice  published  in  the  Federal 
Register — of  the  time  and  specific- 
location  of  each  public  meeting  listed  in 
the  Dates  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kathleen  Smith,  Telephone  No. 
(202)  245-2511. 

SUPPLEMENTARY  INFORMATION:  On  May 

24. 1977,  the  Commissioner  of  Education 
published  in  the  Federal  Register  the 
final  regulations  for  the  Special  Services 
Program.  Those  regulations  govern  the 
grant  awards  made  during  fiscal  year 
1981.  The  Education  Amendments  of 
1980  changed  the  Special  Services 
Program  in  several  respects  and  these 
proposed  regulations  reflect  those 
changes. 

The  Secretary  proposes  to  make 
changes  in  the  substance  and  structure 
of  the  regulations  for  the  Special 
Services  Programs.  The  changes  in 
substance  are  the  result  of  both 
statutory  changes  and  policy 
clarifications.  The  structur.d  chan<!es 
were  made  for  reasons  of  clarity  and 
consistency. 

Restructuring  the  Regulations 

In  comparing  these  proposed 
regulations  with  those  previously 
governing  the  program,  the  reader  will 


notice  major  revisions  in  format.  These 
proposed  changes  reflect  the  Secretary's 
concern  that  the  format  of  the 
regulations  be  easy  to  understand  and 
follow.  The  proposed  regulations  for  the 
Special  Programs  for  Students  from 
Disadvantaged  Backgounds.  of  which 
the  Special  Services  Program  is  a  part, 
are  made  consistent  with  these  format 
changes.  In  restructuring  the  regulations, 
the  Secretary  has  followed  the  format  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR). 

These  regulations  incorporate  by 
reference  Part  75  and  Part  "/l  of  EDGAR; 
therefore,  the  regulations  do  not  repeat 
certain  types  of  information  and 
requirements  that  are  found  in  EDGAR. 
However,  the  general  selection  criteria 
found  in  EDGAR  (34  CFR  Part  75.202 
through  75.206)  have  been  repeated  in 
these  regulations  for  the  convenience  of 
the  applicant  (section  646.31  (a)  through 
(ej). 

Statutory  and  Policy  Changes 

A  significant  change  made  by  the 
Education  Amendments  of  1980  involves 
the  requirement  for  eligible 
participation.  Special  Services  grantees 
must  assure  that  not  less  than  two  thirds 
of  the  persons  participating  in  the 
project  be  physically  handicapped,  or  be 
low-income  individuals  who  are  first- 
generation  college  students.  The 
remaining  students  participating  in  the 
project  must  be  either  low-income 
individuals,  first-generation  college 
students,  or  physically  handicapped 
students. 

The  Education  Amendments  of  1980 
define  both  first-generation  college 
student  and  low-income  individual. 
These  definitions  have  been  repeated  in 
these  regulations. 

Another  significant  change  made  by 
the  Education  Amendments  of  1980  is 
the  assurance  that  the  Special  Services 
project  will  receive  sufficient  financial 
assistance  to  meet  the  student's  full 
financial  need. 

A  final  major  change  as  a  result  of  the 
new  amendments  is  the  requirement 
that  the  Secretary,  in  making  grants  for 
Special  Services  projects,  consider  the 
prior  experience  of  service  delivery 
under  the  Special  Services  Program  for 
each  applicant.  The  Secretary  proposes 
to  make  "prior  experience"  one  of  the 
selection  criteria  for  this  program.  The 
public  is  invited  to  comment  on  this 
approach  and  on  the  vvcighti.ig  of  that 
criterion,  as  well  as  that  of  the  other 
selection  criteria. 

The  Secretary  intends  to  base  the 
evaluation  of  prior  experience  on 
published  performance  standards.  These 
performance  standards  have  not  yet 
been  developed.  The  public  is  invited  to 


submit  suggestions  for  performance 
standards  at  this  time.  The  Secretary 
will  develop  the  performance  standards 
at  a  later  date  and  the  public  will  have 
the  opportunity  to  comment  on  the 
specific  standards  when  they  are 
published  as  proposed  regulations. 

The  policy  changes  expressed  in  this 
notice  of  proposed  rulemaking  for  the 
most  part  reduce  existing  restrictions 
and  limitations  on  grantees.  Proposed 
section  646.10,  paragraphs  (c)  and  (e), 
would  encourage  the  coordination  of 
Special  Services  activities  with  those  of 
similar  programs  on  campus  and  in  the 
area.  A  Special  Services  project  would 
not  be  required  to  provide  every  listed 
activity  and  service.  A  project  would 
only  be  required  to  provide  those 
services  needed  by  the  participants  if 
those  services  are  not  otherwise 
available  at  the  institution.  The  Special 
Services  grantee  would  be  encouraged 
to  use  its  project  to  supplement  and 
complement  those  services  and 
activities  currently  available  to 
participants  through  other  sources. 

Proposed  §  646.10(f)(2)  would  continue 
to  require  grantee  institutions  to  retain 
project  participants  for  a  period  of  time 
sufficient  to  enable  them  to  adjust  to 
and  participate  meaningfully  in  the 
academic  program  at  the  institution.  The 
requirements  of  a  minimum  of  two  years 
in  a  four-year  program  and  one  year  in  a 
two-year  program  would  be  removed. 
Instead,  the  project  director  and  the 
administration  of  the  institution  would 
be  required  to  decide  on  a  case-by-case 
basis  the  period  of  time  sufficient  for  an 
individual  participant  to  be  retained. 

The  Secretary  proposes  to  revise 
§  646.40,  Allowable  Costs,  paragraph  (a). 
Projects  would  no  longer  be  allowed  to 
charge  to  the  grant  the  total  cost  of 
providing  the  remedial  and  special 
classes  that  are  limited  to  project 
participants  and  that  do  not  duplicate 
identical  instruction  at  the  institution. 
The  costs  of  these  classes  may  be 
shared  between  the  institution  and  the 
project.  The  Secretary  believes  that  the 
tuition  fees  paid  by  the  project 
participants  as  enrolled  students  at  the 
institution  already  defray  part  of  the 
costs  of  any  special  or  remedial  classes 
the  participants  might  require. 

Invitation  To  Comment 

Interested  persons  ar  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  com.ments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  i-f  this 
preamble.  All  comments  received  on  or 
before  March  2, 1981  will  be  ccr:sidered 
in  the  development  of  the  final 
regulations. 
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All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3514,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

[Catalog  of  Federal  Domestic  Assistance  No. 
84.042,  Special  Services  for  Disadvantaged 
Students) 

Dated:  December  23, 1980. 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

The  Secretary  proposes  to  revise  Part 
646  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  646— SPECIAL  SERVICES  FOR 
DISADVANTAGED  STUDENTS 
PROGRAM 

Subpart  A— General 

Sec. 

646.1  The  Special  Services  for 
Disadvantaged  Students  Program. 

646.2  Eligible  grantees. 

646.3  Eligible  project  participants:  general, 
64G.4    Eligible  project  participants:  selection 

requirements. 

646.5  Regulations  that  apply  to  the  Special 
Services  Program. 

646.6  Definitions  that  apply  to  the  Special 
Services  Program. 

Subpart  B— What  Kinds  of  Projects  Does 
ttie  Department  of  Education  Assist  Under 
Tfiis  Program? 

646.10  Kinds  of  projects  assisted  under  the 
Special  Services  Program. 

646.11  Educational  component  for  students 
with  limited  pioficiency  in  English. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

646.20    How  to  apply  for  funds. 

Subpart  D— How  does  ttie  Secretary  Make  a 
Grant? 

646.30  How  the  Secretary  evaluates  an 
application. 

646.31  Selection  criteria  the  Secretary  uses. 

646.32  Prior  experience. 


Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

646.40  Allowable  costs. 

646.41  Nonallowable  costs. 

646.42  Performance  standards.  [Reserved) 

Subpart  F— What  Are  ttie  Administrative 
Responsibilities  of  a  Grantee? 

646.50    Recordkeeping. 

Authority:  Sees.  417A  and  417D  of  the 
Higher  Education  Act  of  1965,  as  amended  (20 
U.S.C.  1070d;  1070d-lb).  unless  otherwise 
noted. 

Subpart  A — General 

§  646.1    Tlie  Special  Services  for 
Disadvantaged  Students  Program. 

The  Special  Services  for 
Disadvantaged  Students  Program — 
referred  to  in  these  regulations  as  the 
Special  Services  Program — provides 
Federal  fmancial  assistance  for  projects 
designed  to  increase  the  retention  and 
graduation  rates  of  qualified  post- 
secondary  students  and,  as  appropriate, 
facilitate  their  entrance  into  graduate 
and  professional  programs. 

(20  U.S.C.  1070d,  l070d-lb) 

§  646.2    Eligible  grantees. 

The  following  are  eligible  to  apply  for 
a  grant  to  carry  out  a  Special  Services 
project: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(20  U.S.C.  1070d.  1070d-lb) 

§  646.3    Eligible  project  participants: 
general. 

An  individual  is  eligible  to  participate 
in  a  Special  Services  project  if  the 
individual — 

(a)(1)  Is  a  citizen  or  national  of  the 
United  States; 

(2)  Is  a  permanent  resident  of  the 
United  atates; 

(3)  Provides  evidence  from  the 
Immigrati-in  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(4)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(b)  Is  enrolled  or  accepted  for 
enrollment  for  the  next  session, 
excluding  the  summer  session,  at  the 
grantee  institution; 

(c)  Has  a  need  for  academic  support 
in  order  to  successfully  pursue  a 
postsecondary  education  program;  and 

(d)(1)  Is  a  low-income  individual; 

(2)  Is  a  first-generation  college 
student;  or 

(3)  Is  physically  handicapped. 

(20  U.S.C.  I070d,  1070d-lb) 


§  646.4    Eligible  project  participants: 
Selection  requirements. 

(a)(U  At  least  two-thirds  of  the 
eligiole  individuals  an  applicant 
proposes  to  serve  under  a  Special 
Services  project  must  be — 
(i)  Physically  handicapped;  or 
(ii)  Low-income  individuals  who  are 
fu-st-generation  college  students. 

(2)  The  remaining  individuals  the 
applicant  proposes  to  serve  under  the 
Special  Services  project  must  be — 

(i)  Physically  handicapped; 

(ii)  Low-income  individuals;  or 

(iii)  First-generation  college  students. 

(3)  A  "low-income  individual"  means 
an  individual  who  comes  from  a  family 
whose  family's  taxable  income  did  not 
exceed  150  percent  of  the  poverty  level 
in  the  calendar  year  preceding  the  year 
in  which  the  individual  participates  in 
the  project.  Poverty  level  income  is 
determined  by  using  criteria  of  poverty 
established  by  the  Bureau  of  the  Census. 
U.S.  Department  of  Commerce. 

(4)(i)  A  "first-generation  college 
student"  means  a  person  neither  of 
whose  parents  received  a  bachelor's 
degree. 

(ii)  With  respect  to  individuals  18 
years  of  age  and  under,  only  the  natural 
or  adoptive  parents  who  are  currently 
residing  with  the  individual  are 
considered  the  individual's  parents  in 
determining  whether  the  individual 
meets  the  criterion  of  being  a  first- 
generation  college  student. 

(iii)  With  respect  to  individuals  over 
18,  only  the  natural  or  adoptive  parents 
who  were  residing  with  the  individual 
before  the  individual's  eighteenth 
birthday  are  considered  the  individual's 
parents  in  determining  whether  the 
individual  meets  the  criterion  of  being  a 
first-generation  college  student. 

(5)(i)  "Physically  handicapped."  with 
reference  to  an  individual,  means  a 
person  who,  because  of  a  physical 
disability,  needs  specifically  designed 
instructional  materials  or  programs, 
modified  physical  facilities,  or  related 
services  in  order  to  participate  fully  in 
the  experience  and  opportunities  offered 
by  postsecondary  institutions. 

(ii)  Physical  disability  includes,  but  is 
not  limited  to,  the  following: 

(A)  Legal  blindness. 

(B)  Deafness. 

(C)  Cerebral  palsy. 

(D)  Epilepsy. 

(E)  Mobility  or  manipulative 
difficulties  due  to  use  of  appliances  or 
prosthesis. 

(F)  Quadriplegia  or  paraplegia. 

(G)  Serve  arthritis  or  other  crippling 
diseases. 

(H)  Severe  heart  condition. 
(I)  Multiple  disabilities. 
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(b)  The  grantee  shall  make  every 
effort  to  provide  that  the  participant 
population  reflects  the  ethnic  and  racial 
diversity  of  the  individuals  eligible  to  be 
served  by  the  project. 
(20  U.S.C.  1070d,  1070d-lb) 

§  646.5    Regulations  that  apply  to  ttie 
Special  Services  Program. 

The  following  regulations  apply  to  the 
Special  Services  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Progran-s)  and  34  CFR  Part  77  . 
(Definitions). 

(b)  The  regulations  in  this  Part  646. 

(20  U.S.C.  1221e-3(a)(l)) 

§  646.6    Definitions  that  apply  to  the 
Special  Services  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Applicant;  Application;  Award:  Budget: 
EDGAR;  Equipment;  Facilities;  Fiscal  year; 
Grant:  Grantee;  Nonprofit;  Private:  Project: 
Public;  Secretary;  State;  Supplies. 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act  of  1965.  as  amended. 

(20  U.S.C.  1001  at  seq.) 

"Combination  of  institutions  of  higher 
education"  means: 

(1)  A  group  of  institutions  of  higher 
education  that  have  entered  into  a 
cooperative  arrangement  to  carry  out  a 
common  objective;  or 

(2)  A  public  or  nonprofit  private 
agency,  organization,  or  institution 
designated  or  created  by  a  group  of 
institutions  of  higher  education  to  carry 
out  a  common  objective  on  their  behalf. 

(20  U.S.C.  114i(j)) 

"Institution  of  higher  education" 
means  an  educational  institution  as 
defined  in  Sections  1201(a)  and  481  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1141(a):  1088)     . 

"Limited  proficiency  in  English."  with 
reference  to  an  individual,  means  an 
individual — 

(l)(i)  Who  was  not  born  in  the  United 
States  or  whose  native  language  is  other 
than  English; 

(ii)  Who  comes  from  a  home  in  which 
a  language  other  than  English  is  most 
relied  upon  for  communication;  or 

(iii)  Who  is  an  American  Indian  or 
Alaskan  Native  student  and  comes  from 
«n  environment  in  which  a  language 
other  than  English  has  had  a  significant 


impact  on  his  or  her  level  of  English 
language  proficiency;  and 

(2)  Who,  as  a  result  of  the 
circumstances  described  in  paragraph 
(1)  of  this  definition,  has  sufficient 
difficulty  in  understanding,  speaking, 
reading,  or  writing  the  English  language 
to  deny  him  or  her  the  opportunity  to 
learn  successfully  in  classrooms  in 
which  the  language  of  instruction  is 
English. 
(20  U.S.C.  3223(a)(1)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  646.10    Kinds  of  projects  assisted  under 
the  Special  Services  Program. 

(a)  A  Special  Services  project  shall,  as 
needed  by  the  participants — 

(1)  Develop  and  use  procedures  to 
identify  individua)s  who  are  eligible  to 
participate; 

(2)  Develop  and  use  procedures  to 
select  participants  from  among  eligible 
individuals; 

(3)  Determine  for  each  participant 
academic  and  other  educational 
deficiencies  that  must  be  corrected  to 
enable  that  individual  to  graduate: 

(4)  Develop  for  each  participant  an 
individualized  plan  of  program  support 
to  improve  the  participant's  skills; 

(5)  Provide  instruction  in  reading, 
writing  study  skills,  mathematics,  and 
other  subjects  necessary  for  that 
individual's  success  beyond  high  school: 

(6)  Provide  personal  counseling; 

(7)  Provide  academic  advice  and 
assistance  in  course  selection; 

(8)  Provide  career  counseling  and 
activities  designed  to  acquaint 
participants  with  the  range  of  career 
options  available  to  them: 

(9)  Provide  tutoring; 

(10)  Assist  participants  to  secure 
admission  to  and  financial  assistance 
for  enrollment  in  graduate  and 
professional  programs:  and 

(11)  Document  the  effects  of  project 
activities  on  a  student's  performance 
and  progress  while  he  or  she  is 
participating  in  the  project 

(b)  A  Special  Services  project  may — 

(1)  Provide  exposure  to  academic 
programs  and  cultural  events  not  usually 
available  to  disadvantaged  students; 
and 

(2)  Refer  participants,  on  an  individual 
basis,  to  health,  employment,  housing 
and  legal  agencies  and  other  resources 
to  resolve  noneducational  problems 
related  to  academic  success. 

(c)  The  Special  Services  project  shall 
provide  the  activities  and  services  in 
paragraph  (a)  of  this  section  through  the 
project,  the  institution,  or  other 
programs. 


(d)  The  Special  Services  project  shall 
set  specific  objectives — stated  in 
measurable  terms — that  the  project 
should  attain  during  each  project  year  to 
meet  the  goals  of  the  program. 

(e)  If  coordination  is  cost  effective  and 
improves  the  provision  of  services  to 
participants,  the  Special  Services  project 
shall  coordinate  with — 

(1)  Talent  Search.  Upward  Bound,  and 
other  Special  Services  projects,  and 
Educational  Opportunity  Centers 
operating  in  close  geographic  proximity; 
and 

(2)  Federal,  State,  and  local  projects 
that  are  similar  to  the  Special  Services 
project  and  are  located  on  the  same 
campus  as  the  Special  Services  project. 

(f)  Each  institution  receiving  a  Special 
Services  grant  shall  provide — 

(1)  Assure  that  each  participant 
enrolled  in  the  project  wil)  receive 
sufficient  financial  assistance  to  meet 
the  student's  full  financial  need; 

(2)  Assure  that  project  participants 
will  be  retained  at  the  institution  for  a 
period  of  time  sufficient  to  enable  them 
to  adjust  to  and  participate  successfully 
in  the  academic  program  at  the 
institution; 

(3)  Assure  that  all  resources  and 
facilities  that  are  available  to  other 
students  of  the  institution  will  be 
available  to  project  participants; 

(4)  Locate  the  project  in  an  area  that  is 
accessible  to  participants,  especially 
handicapped  participants; 

(5)  Engage  a  full-time  project  director. 
However,  the  Secretary  may  waive  the 
full-time  requirement  as  specified  in 
EDGAR,  34  CFR  75.511; 

(6)  Use  the  facilities  and,  if  possible, 
the  staff  of  the  institution  to  provide 
preservice  and  in-service  training  for  the 
project  staff; 

(7)  Inform  the  institutional  community 
of  the  goals  of  its  Special  Services 
project;  and 

(8)  Assure  that  the  project  does  not 
duplicate  services  regularly  available  to 
participants  through  State,  local,  or 
private  funding  sources. 

(20  U.S.C.  1070d.  1070d-lb) 

§  646. 11    Educational  component  for 
students  with  limited  proficiency  in  English. 

(a)  A  Special  Services  project  may 
have  a  component  to  serve  students 
with  limited  proficiency  in  English. 

(b)  A  project  with  that  component 
shall— 

(1)  Provide  special  instruction  in  the 
English  language  either  through  the 
project  or  the  institution's  regular 
program  of  instruction; 

(2)  Provide  programs,  services,  and 
activities — as  described  in  §  646.10(a)(1) 
through  (11) — that  are  specifically 


designed  for  students  of  limited 
proficiency  in  English:  and 

(3)  If  the  project  cannot  serve  all 
students  eligible  for  the  component, 
select  for  participation  students  who 
have  the  greatest  difficulty 
understanding,  speaking,  reading,  and 
writing  English. 
(20  U.S.C.  1070d,  1070d-lb) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  646.20    How  to  apply  for  funds. 

To  apply  for  a  new  or  a  continuation 
grant,  an  applicant  shall  follow  the 
procedures  and  meet  the  requirements 
contained  in  EDGAR,  34  CFR  Part  75, 
Subpart  C. 
(20  U.S.C.  1221e-3(a)(l):  1070d,  1070d-lb) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  646.30    How  the  Secretary  evaluates  an 
application. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  646.31. 

(1)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  next  to  the  heading  of  that 
criterion. 

(b)  For  applicants  that  have 
conducted  a  Special  Services  project 
within  the  previous  three  years,  the 
Secretary  considers  the  prior  experience 
of  the  applicant  on  the  basis  of  §  646.32. 
The  Secretary  awards  up  to  30 
additional  points  for  prior  experience. 

(c)  In  selecting  proposed  projects  for 
funding,  the  Secretary  considers  the 
need  for  the  project  in  the  institution  the 
applicant  proposes  to  serve  as 
compared  to  the  need  in  institutions 
other  applicants  propose  to  serve. 

(20  U.S.C.  1070d,  1070d-lb) 

§  646.31     Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
criteria — in  paragraphs  (a)  through  (h) — 
to  evaluate  applications  for  new 
awards: 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 


(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project  partcipants 
who  are  members  of  grfoups  that  have 
been  traditionally  underrepresented, 
such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women;  and 

(C)  Handicapped  persons.  ^ 

(b)  Quality  of  key  personnrl.  (10 
points]^ 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages, 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 


the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Need  for  the  project  at  the 
applicant  institution.  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information  (hat  shows 
that  a  need  for  a  Special  Services 
project  exists  at  the  institution(s) 
applying  for  a  grant. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  number  and  percentage  of 
students  enrolled  or  accepted  for 
enrollment  at  the  institution  who  meet 
the  eligibility  requirements  of  §  646.3: 

(ii)  The  academic  and  other  problems 
that  eligible  students  encounter  at  the 
time  of  entry  into  the  institution;  and 

(iii)  The  academic  and  other  problems 
that  eligible  students  encounter  while 
pursuing  their  education  at  the 
institution. 

(3)  To  determine  the  extent  of  the 
need  for  a  project,  the  Secretary 
compares  factors  with  regard  to 
students  who  would  have  been  eligible 
for  Special  Ser\ices  and  those  who 
would  not  have  been  eligible.  The 
comparisons  may  include  such  factors 
as — 

(i)  The  attrition  rates: 

(ii)  The  average  length  of  stay  for 
incoming  freshmen: 

(iii)  The  number  and  percentage 
having  grade  point  averages  equivalent 
to  A,  B,  C,  D,  and  F;  and 

(iv)  The  number  and  percentage  of 
graduating  students  who  enrolled  in 
graduate  and  professional  programs. 

(g)  Project  design.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  project's  design. 

(2)  The  Secretary  looks  for 
information  that  shows  the 
comprehensiveness  of  the  applicant's 
plan  for — 

(i)  Identifying  students  eligible  to  be 
served  by  the  project  and  selecting 
participants  from  those  eligible  to  be 
served; 
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(ii)  Conducting  an  assessment  of 
supportive  services  needed  by  each 
participant; 

(iii)(A)  Providing— through  the  project, 
the  institution,  or  other  sources — the 
services  and  activities  hsted  in  §  646.10, 
and,  if  a  component  for  students  of 
limited  proficiency  in  Enghsh  is 
proposed,  the  services  and  activities  in 
§  646.11; 

(B)  To  determine  the 
comprehensiveness  and  adequacy  of 
these  services  and  activities,  the  , 
Secretary  considers,  in  addition  to  other 
information  that  the  applicant  provides, 
the  sources  and  levels  of  support  for 
each  activity  and  service  to  be  provided; 
and 

(iv)  Using  institutional  resources, 
including  the  time  of  institutional  faculty 
and  staff  made  available  to  the  project. 

(h)  Institutional  commitment.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  commitment  of  the  applicant  to  the 
Special  Services  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  degree  to  which  the 
administrative  and  academic  policies, 
grading  systems,  retention  policies,  and 
probation  procedures  indicate 
institutional  commitment  to  the 
participant's  chances  for  graduating 
from  the  institution; 

(ii)  The  extent  to  which  the  institution 
has  made  available  in  the  previous  three 
years,  educational  opportunities  for  low- 
income  students,  first-generation  college 
students,  and  physically  handicapped 
students.  The  Secretary  considers 
efforts  of  the  institution  to  retain  these 
students  and  to  improve  their  chances 
for  graduating  from  the  institution; 

(iii)  The  extent  to  which  the  project 
director  will  contribute  to  the 
administrative  and  academic  policies 
that  affect  the  partcipant's  chances  of 
completing  an  educational  program  at 
the  institution; 

(iv)  The  extent  to  which  the  applicant 
proposes  to  inform  the  institutional 
community  of  the  goals  and  objectives 
of  the  Special  Services  project:  and 

(v)  The  extent  to  which  the  applicant 
will  make  available  to  the  project 
institutional  resources,  including  the 
commitment  of  time  from  institulion.il 
faculty  and  staff. 

(20  U.S.C.  13221e-3(a)(lJ;  lO^Od,  lorod-lb) 

§  646.32    Prior  experience. 

For  each  applicant  that  has  conducted 
a  Special  Services  project  within  the 
previous  three  years,  the  Secretary — 

(a)  Reviews  materials  and  documents, 
such  as  performance  reports,  evaluation 
TPoorts,  and  site  visit  reports,  for 


information  that  shows  that  the 
applicant  has  successfully  carried  out  a 
Special  Services  project  during  that 
time; 

(b)  Looks  for  information  that  shows 
the  extent  of  the  applicant's  success  in 
meeting  the  performance  standards 
listed  in  §  646.43;  and 

(c)  Awards  up  to  30  additional  points 
for  this  criterion. 

(20  U.S.C.  1070d,  1070d-ld) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  646.40    Allowable  costs. 

Allowable  project  costs  may  include 
the  following  costs  reasonably  related  to 
carrying  out  a  Special  Services  project: 

(a)  A  portion  of  the  cost  of  existing 
faculty  and  staff  at  the  institution  to 
conduct  remedial  and  special  classes  if 
these  classes  are  limited  to  project 
participants  and  the  institution  does  not 
provide  identical  instruction  as  part  of 
its  program  of  instruction  or  through 
another  Federal  program  or  a  State, 
local,  or  privately  funded  program. 

(b)  Courses  in  English  language 
instruction  for  students  of  limited 
proficiency  in  English  if  these  classes 
are  limited  to  project  participants  and  if 
these  classes  are  not  otherwise 
available. 

(c)  In-service  training  of  project  staff 
is  approved  by  the  Secretary. 

(d)  Activities  of  an  academic  or 
cultural  nature,  such  as  trips  to 
museums,  laboratories,  and  work  sites, 
that  have  as  their  purpose  the 
improvement  of  the  participant's 
academic  progress  and  personal 
dvelopment  at  the  institution. 

(e)  Transporation  of  participants  to 
and  from  educational  and  cultural 
activities  sponsored  by  the  project  and 
approved  in  writing  by  the  Secretary. 

(f)  The  rental  of  space  if  space  is  not 
available  at  the  sponsoring  institution 
and  the  space  rented  is  not  owned  by 
the  sponsoring  institution. 

(20  U.S.C.  lO'Od.  1070d-lb) 

§646.41     Nonallowable  costs. 

Costs  that  may  not  be  charged  against 
a  griint  under  this  program  include  the 
following: 

(a)  The  costs  in\olved  in  the  recruiting 
of  student.s  for  enrollment  at  the 
institution. 

(b)  The  purchase  of  major  equipment, 
unless  the  grantee  demonstrates  to  the 
Secretary's  satisfaction  that  purchase  is 
required  to  meet  the  purposes  of  the 
project  and  is  less  expensive  than 
renting. 

(c)  The  payment  of  tuition,  stipends, 
or  any  other  form  of  student  financial 
support  to  staff  or  participants. 


(d)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(e)  The  construction,  renovation,  or 
remodeling  of  any  facilities. 

(20  U.S.C.  1070d.  1070d-lb) 

§  646.42    Performance  standards. 
[Reserved] 

[The  Secretary  will  publish,  as  a 
separate  notice  of  proposed  rulemaking, 
proposed  performance  standards.] 

Subpart  F— What  Are  the 
Administrative  Responsibiiities  of  a 
Grantee? 

§  646.50    Recordkeeping. 

(a)  A  grantee  shall  keep  records  on 
the  services  provided  to  each 
participant,  including — 

(1)  Counseling  activities,  such  as 
family  contacts,  career  explorations, 
referrals,  rnd  assistance  in  course 
selection; 

(2)  Contacts  with  the  participant,  the 
the  services  provided,  the  measurements 
of  progress,  and  reports  that  relate  to 
the  academic  and  other  types  of 
assistance  provided  the  student;  and 

(3)  If  applicable,  assistance  provided 
the  participant  to  secure  admission  and 
financial  assistance  for  enrollment  in 
graduate  and  professional  programs. 

(b)  To  doument  the  progress  of  each 
participant,  the  grantee  shall  keep  the 
following  on  file; 

(1)  The  name,  age.  sex.  and  ethnic  and 
racial  background  of  the  participant. 

(2)  Documentation  of  the  participant's 
eligibility  to  receive  services. 

(3)  The  rationale,  used  to  select  the 
participant,  including  records  of 
interviews. 

(4)  A  summary  at  the  end  of  each 
academic  term  of — 

(i)  Credit  hours  attempted  by  the 
participant; 

(ii)  Credit  hours  earned; 

(iii)  Credit  hours  earned  toward 
graduation; 

(iv)  Grade  point  average; 

(v)  Cumulative  average; 

(vi)  Courses  dropped,  if  any.  and  the 
reasons  for  dropping  them; 

(vii)  Remedial  courses  taken:  and 

(viii)  Noncredit  hours  taken. 

(5)  Documentation  that  the  participant 
received  sufficient  financial  assistance 
to  meet  his  or  her  full  financial  need. 

(6)  Documentation  of  follow-up  on 
each  participant,  including — 

(i)  The  date  of  graduation  and  degree 
awarded;  and 

(ii)  If  applicable,  the  names  of 
postsecondary  institutions  lh.it  accepted 
the  participant  in  graduate  or 
professional  programs  and  the  one  in 
which  the  participant  enrolled. 
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(7)  The  date  and  nature  of  the 
participant's  last  contact  with  the 
project,  including,  if  available — 

(i)  The  reason  for  the  participant's 
leaving  the  project; 

(ii)  The  participant's  permanent 
mailing  address  and  telephone  number; 
and 

(iii)  Any  recommendations  made  to 
the  participant  legarding  the 
participants  educational  and  career 
potentials. 

(20  U.S.C.  1070d,  1070d-lb) 

(FK  Doc.  flO-»0,';34  Filed  12-;iO-«J:  fl:4:-|  .im] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  643 

Talent  Searcti  Program 

AGENCY:  Department  of  Educiition. 
ACTION:  Notice  of  proposed  rulemakings 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Talent 
Search  Program.  The  regulations  are 
being  amended  to  reflect  the  statutory 
changes  contained  in  the  Education 
Amendments  of  1980  and  to  clarify  and 
simplify  the  requirements  governing  the 
program. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  1981. 

Currently  the  Department  of 
Education  plans  to  hold  public  meetings 
in  four  cities.  The  tentative  date  for  each 
meeting  follows: 

February  9, 1981,  Washington,  D.C.: 
February  11, 1981,  Chicago.  Illinois; 
February  17,  1981,  San  Francisco. 

California; 
February  19, 1981,  Dallas.  Texas. 
ADDRESSES:  Comments  should  be 
addressed  to  Mary  Kathleen  Smith, 
Room  3514  (ROB-3),  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Washington.  D.C.  20202. 

The  public  will  be  advised — through  a 
notice  published  in  the  Federal 
Register— of  the  time  and  specific 
location  of  each  public  meeting  listed  in 
the  Dates  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kathleen  Smith,  Telephone  No. 
(202)  245-2511. 
SUPPLEMENTARY  INFORMATION: 

On  May  24, 1977,  the  Commissioner  of 
Education  published  in  the  Federal 
Register  final  regulations  for  Talent 
Search  Program.  Those  regulations 
govern  the  grant  awards  made  during 
fiscal  year  1981.  The  Education 
Amendments  of  1980  changed  the  Talent 
Search  Program  in  several  respects,  and 
these  proposed  regulations  reflect  those 
changes. 

The  Secretary  proposes  to  make 
changes  in  the  substance  and  structure 
of  the  regulations  for  the  Talent  Search 
Program.  The  changes  in  substance  are 
the  result  of  both  statutory  changes  and 
policy  clarifications.  The  structural 
changes  were  made  for  reasons  of 
clarity  and  consistency. 

Restructuring  the  Regulations 

In  comparing  these  proposed 
regulations  with  those  previously 
governing  the  program,  the  reader  will 
notice  major  revisions  in  format.  These 
proposed  changes  reflect  the  Secretary's 
concern  that  the  format  of  the 


regulations  be  eas\'  to  understand  and 
follow.  The  proposed  regulations  for  the 
Special  Programs  for  Students  from 
Disadvantaged  Backgrounds,  of  which 
thf  Talent  Search  Program  is  a  part,  are 
made  consistent  with  these  format 
ch.inges.  In  restructuring  the  regulations, 
the  Secretary  has  followed  the  format  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR). 

These  regulations  incorporate  by 
reference  Part  75  and  Part  77  of  EDGAR: 
therefore,  the  regulations  do  not  repeat 
cert.iin  types  of  information  and 
requirements  that  are  found  in  EDGAR. 
However,  the  general  selection  criteria 
found  in  EDGAR  (34  CFR  75.202  through 
75.206)  have  been  repeated  in  these 
regulations  for  the  convenience  of  the 
applicant  (§  643.31  (a)  through  (e)). 

Statutory  and  Policy  Changes 

A  significant  change  made  by  the 
Education  Amendments  of  1980  involves 
the  requirements  for  eligible 
participation.  Talent  Search  grantees 
must  assure  that  not  less  than  two  thirds 
of  the  persons  participating  in  the 
project  be  low-income  individuals  who 
are  also  potential,  first-generation 
college  students.  The  remaining 
individuals  participating  in  the  project 
need  not  meet  this  requirement,  but 
must  reside  in  the  target  area  or  attend  a 
target  school,  and  need  the  services 
offered. 

The  Education  Amendments  of  1980 
define  both  first-generation  college 
student  and  low-income  individual. 
These  definitions  have  been  repeated  in 
these  regulations. 

Another  major  change  made  by  the 
Education  Amendments  of  1980  is  the 
requirement  that  the  Secretary,  in 
making  grants  for  Talent  Search 
projects,  shall  consider  the  prior 
experience  of  service  delivery  under  the 
Talent  Search  Program  for  each 
applicant.  The  Secretary  proposes  to 
make  "prior  experience"  one  of  the 
selection  criteria  for  this  program.  The 
public  is  invited  to  comment  on  this 
approach  and  on  the  ^veighting  of  that 
criterion,  as  well  as  that  of  the  other 
selection  criteria. 

The  Secretary  intends  to  base  the 
evaluation  of  prior  experience  on 
published  performance  standards.  These 
performance  standards  have  not  yet 
been  developed.  The  public  is  invited  to 
submit  suggestions  for  performance 
standards  at  this  time.  The  Secretary 
will  develop  the  performance  standards 
at  a  later  date,  and  the  public  will  have 
the  opportunity  to  comment  on  the 
specific  standards  when  they  are 
published  as  proposed  rules. 

A  final  change  as  a  result  of  the 
amendments  is  the  authority  for  Talent 


Search  projects  to  provide  tutoring  to 
enable  participants  to  undertake 
postsecondary  educational  programs  or 
to  re-enter  them.  A  Talent  Search 
project  may  provide  tutoring  only  to 
those  individuals  who  are  not 
participating  in  an  Upward  Bound  or  a 
Special  Services  project. 

The  policy  changes  expressed  in  this 
notice  of  proposed  rulemaking  would, 
for  the  most  part,  reduce  existing 
restrictions  and  limitations  on  grantees. 
A  Talent  Search  project  would  not  be 
required  to  provide  every  activity  and 
service  indicated  in  the  proposed 
§  643.10(a):  a  project  would  be  required 
to  provide  only  those  services  and 
activities  needed  by  the  participants. 
Grantees  would  also  be  encouraged  to 
coordinate  their  efforts  with  other 
programs  offered  in  the  target  area. 
Talent  Search  projects  should 
supplement  and  complement  those 
services  and  activities  that  are 
otherwise  available  to  project 
participants. 

The  Secretary  proposes  to  remove  the 
requirement  that  a  Talent  Search  project 
serve  a  minimum  of  1,000  individuals,  or 
500  individuals  if  the  area  is  sparsely 
populated  or  geographically  isolated. 
Each  applicant  would  propose  the 
number  it  could  adequately  serve  with 
the  budget  it  proposes. 

Finally,  the  Secretary  proposes  to 
revise  the  requirements  for  determining 
whether  an  area  qualifies  as  a  target 
area.  For  an  area  to  qualify,  at  least  20 
percent  of  its  resident  families  would  be 
required  to  have  family  incomes  that  do 
not  exceed  the  low-income  family  level 
contained  in  "Current  Population 
Reports"  published  annually  by  the 
Bureau  of  the  Census.  The  Bureau  of  the 
Census  maintains  information  on  census 
tracts  and  minor  civil  divisions  that 
have  20  percent  or  more  of  the  families 
at  or  below  the  low-income  level. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  the  60th  day  after  publication  of 
this  document  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3514,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 


Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority: 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(C.ritalos  cf  I't'deral  Domestic  A.s.sistance  No. 
fi-}.044,  'Inlfn;  Search  I'rogrum) 

IXilfd:  December  23.  1980. 
Shirley  M.  Hufsfedler, 

Si'cretary  of  Education. 

The  Secretary  proposes  to  revise  Part 
643  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  643— TALENT  SEARCH 
PROGRAM 

Subpart  A— General 

Sfi.. 

S4;3.1     The  Talent  Search  Program. 
fi43.2    Eligible  grantees. 
M^  3     Eligible  project  participants;  general. 
H43  4     Eligible  project  participants:  selection 
requirements. 

643.5  Target  area. 

643.6  Regulations  that  apply  to  the  Talent 
Search  Program. 

64,)7     Definitions  that  apply  In  the  Talen! 
Search  Program 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  under 
This  Program? 

64;j.l0     Kinds  of  projects  assisled  under  the 

Talent  Search  Program. 
64:!. 11     Project  location. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

64:1.20     How  to  apply  for  funds. 

Subpart  D— How  Does  ttie  Secretary  Make 
a  Grant? 

643.30  How  the  Secretary  evaluates  an 
application. 

643.31  Selection  criteria  the  Secretary  uses. 

643.32  Prior  experience. 

Subpart  E— What  conditions  Must  Be  Met 
by  a  Grantee? 

643.40  Allowable  costs. 

643.41  Nonallowable  cobts. 

643.42  Performance  standards.  |Reser\ed| 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  Grantee? 

643,50     Recordkeei,.ng. 

Authority:  Sees.  417A  and  417B  of  the 
Higher  Education  Act  of  1965.  as  amended  (20 
U.S.C.  1070d,  1070d-l).  unless  otherwise 
noted. 


Subpart  A— General 

§  643.1    The  Talent  Search  Program. 

The  Talent  Search  Program  provides 
Federal  financial  assistance  to  projects 
designed  to  enable  participants  to 
continue  in  and  graduate  from 
secondary  schools  and  to  enroll — with 
adequate  financial  aid  and  supportive 
services,  if  needed — in  postsecondary 
educational  programs. 

(20  U.S.C.  lorod,  1070d-l) 

§  643.2     Eligible  grantees. 

The  fcllowing  are  eligible  to  apply  for 
a  grant  to  carry  out  a  Talent  Search 
project: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(r'  Public  and  private  agencies  and 
organizations. 

(d)  Secondary  schools,  in  exceptional 
cases,  if  there  are  no  other  grantees 
capable  of  providing  this  program  in  the 
target  areas  to  be  served  by  the 
proposed  projects. 
(20  U.S.C.  lOrod.  1070d-l] 

§  643.3    Eligible  project  participants: 
general. 

(a)  An  individual  is  eligible  to 
participate  in  a  Talent  Search  project  if 
the  individual — 

(l)(i)  Is  a  citizen  or  national  of  the 
United  States; 

(ii)  Is  a  permanent  resident  of  the 
United  States: 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Island: 

(2)  Resides  in  the  target  area  or 
attends  a  target  school: 

(3)  Has  completed  the  sixth  grade  or  is 
at  least  12  years  old  and  is  not  older 
than  27.  However,  if  there  is  no 
Educational  Opportunity  Center  serving 
the  same  target  area  as  the  Talent 
Search  project,  an  individual  may  be 
older  than  27  and  still  be  an  eligible 
participant; 

(4)  In  the  case  of  an  individual 
enrolled  in  or  graduated  from  secondary 
school,  has  potential  for  education  at  the 
postsecondary  level; 

(5)  In  the  case  of  an  individual  who 
has  not  completed  a  program  of 
education  at  the  secondary  or 
postsecondary  level,  has  the  ability  to 
re-enter  and  complete  a  program  of 
education  at  the  secondary  or 
postsecondary  level; 

(6)  Needs  one  or  more  of  the  services 
provided  by  the  Talent  Search  project  in 


order  to  pursue  successfully  a  program 
of  education  beyond  high  school;  and 

(7)  Is  not  currently  enrolled  in  a 
postsecondary  education  program. 

(h)  Veterans.  A  veteran,  regardless  of 
age.  is  eligible  to  participate  in  a  Talent 
Search  project  if  he  or  she  satisfies  the 
eligibility  requirements  in  paragraph  (a) 
of  this  section  other  than  the 
requirement  of  parag^rph  (a)(3). 

(20U.S-C,  I070d.  iurod-1) 

§  643.4    Eligible  project  participants: 
selection  requirements. 

(a)(1)  At  least  two  thirds  of  the 
eligible  individuals  an  applicant 
pr'  noses  to  serve  under  a  Talent  Search 
project  must  also  be  'oa-income 
individuals  who  are  potential,  first- 
generation  college  students. 

(2)  A  "low-income  individual '  means 
an  individual  who  comes  from  a  family 
whose  family's  taxable  mcome  did  not 
exceed  150  percent  of  the  poverty  level 
in  the  calendar  year  preceding  the  year 
in  which  the  individual  participates  in 
the  project.  Poverty  level  income  is 
detei  mined  by  using  criteria  of  poverty 
established  by  the  Bureau  of  the  Census. 
U.S.  Department  of  Commerce. 

(3)(i)  A  "potential,  first-generation 
college  student"  means  a  person  neither 
of  whose  parents  received  a  bachelor's 
degree. 

(ii)  With  respect  to  an  individual  18 
years  and  under,  only  the  natural  or 
adoptive  parents  who  are  currently 
residing  with  the  individual  are 
considered  the  individual's  parents  in 
determining  whether  the  individual 
meets  the  criterion  of  being  a  potential, 
first-generation  college  student. 

(iii)  With  respect  to  an  individual  over 
18,  only  the  natural  or  adoptive  parents 
who  were  residing  with  the  individual 
before  the  individual's  eighteenth 
birthday  are  considered  the  individual's 
parents  in  determining  whether  the 
individual  meets  the  criterion  of  being  a 
potential,  first-generation  college 
student. 

(b)  A  grantee  may  not  select  an 
individual  who  is  or  will  be  served  by 
an  Educational  Opportunity  Center  or 
by  another  Talent  Search  project. 

(c)  The  grantee  shall  make  every 
effort  to  provide  that  the  participant 
population  reflects  the  ethnic  and  racial 
diversity  of  the  indi\  iduals  eligible  to  be 
served  by  the  project. 

(20  U.S.C,  1070d.  1070d-l] 

§  643.5    Target  area. 

A  Talent  Search  project  provides 
services  to  eligible  participants  residing 
in  a  target  area  or  attending  a  target 
school. 
(20U,S.C.  1070d.  1070d-l) 
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§  643.6    Regulations  that  apply  to  the 
Talent  Search  Program. 

The  following  regulations  apply  to  the 
Talent  Search  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  71 
(Definitions). 

(b)  The  regulations  in  this  Part  643. 

(20  U.S.C.  3474)  V 

§  643.7    Definitions  that  apply  to  the  Talent 
Search  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


Applicant 

Grantee 

Application 

Nonprofit 

Award 

Private 

Budget 

Project 

EDGAR 

Public 

Equipment 

Secondary  school 

Facilities 

Secret  a  r> 

Fiscal  vear 

State 

Grant 

Supplies 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 
(20  U.S.C.  1001  el  seq.) 

"Combination  of  institutions  of  higher 
education"  means: 

(1)  A  group  of  institutions  of  higher 
education  that  have  entered  into  a 
cooperative  arrangement  to  carry  out  a 
common  objective;  or 

(2)  A  public  or  nonprofit  private 
agency,  organization,  or  institution 
designated  or  created  by  a  group  of 
institutions  of  higher  education  to  carry 
out  a  common  objective  on  their  behalf. 

(20  U.S.C.  1141(1)) 

"Institution  of  higher  education" 
means  an  educational  institution  as 
defined  in  Sections  1201(a)  and  481  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1141(a):  1088) 

"Target  area"  means  a  discrete 
geographic  area  in  which  at  least  20 
percent  of  the  resident  families  have  a 
family  income  that  does  not  exceed  the 
low-income  family  level  contained  in 
"Current  Population  Reports,"  Series  P, 
Bureau  of  the  Census,  Department  of 
Commerce. 

(20  U.S.C.  1070d,  1070d-l) 

"Target  school"  means  a  secondary 
school  that  serves  students  residing  in  a 
target  area  and  is  or  would  be  served  by 
a  Talent  Search  project. 

(20U.S.C.  I070d,  i070d-l) 

"Veteran"  means  a  person  who 
served  on  active  duty  in  the  United 
States  Armed  Forces  and  was 


discharged  or  released  under  conditions 
other  than  dishonorable. 

(20  U.S.C.  101(2)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  643.10    Kinds  of  projects  assisted  under 
the  Talent  Search  Program. 

(a)  A  Talent  Search  project  shall,  as 
needed  by  participants — 

(1)  Collect  and  disseminate 
information  regarding  the  variety  of 
postsecondary  educational 
opportunities,  student  financial  aid, 
academic  assistance,  and  career  options 
available  to  participants; 

(2)(i)  Advise  and  counsel  each 
participant  regarding  available  student 
financial  assistance,  career  options,  and 
the  appropriate  postsecondary 
institution  or  institutions  for  that  person; 

(ii)  If  the  grantee  is  an  institution  of 
higher  education,  it  shall  not  use  the 
project  as  part  of  its  recruitment 
program; 

(3)  Assist  participants  in  applying 
for 

(i)(A)  Admission  to  postsecondary 
institutions;  or 

(B)  Readmission  to  secondary  schools, 
or  postsecondary  institutions  that 
provide  supportive  services  needed  by 
participants;  and 

(ii)  Student  financial  aid; 

(4)  Determine  each  participant's 
interests,  career  goals,  academic 
potential,  and  need  for  services  through 
the  use  of  standardized  measurement 
instruments  or  other  verifiable 
indicators  such  as  written 
recommendations  from  educators, 
counselors,  or  employers; 

(5)  In  conjunction  with  schools, 
agencies,  and  organizations  in  the  target 
area,  develop,  publicize,  and  implement 
strategies  that  will — 

(i)  Increase  the  probability  of 
participants  completing  secondary 
school; 

(ii)  Increase  the  probability  of 
participants  being  admitted  to 
postsecondary  school; 

(iii)  Increase  the  probability  of 
dropouts  being  readmitted  to  secondary 
or  postsecondary  school;  and 

(iv)  Decrease  the  probability  of 
participants  dropping  out  of  secondary 
school; 

(6)  Establish  a  relationship  with 
service  agencies  in  the  target  area — so 
that  the  grantee  is  aware  of  the  various 
services  available  to  participants — and 
refer  participants  to  these  service 
agencies  as  appropriate;  and 

(7)  Establish  a  relationship  with 
postsecondary  institutions  to  determine 
current  admission  requirements,  filing 


and  deadline  dates  for  required 
application  materials — such  as 
admission  and  financial  aid 
applications — course  requirements, 
academic  policies,  and  the  availability 
of  appropriate  supportive  services. 

(b)  Talent  Search  projects  that  serve 
veterans  shall,  in  addition  to  carrying 
out  the  functions  in  paragraph  (a)  of  this 
section — 

(1)  Refer  veterans  to  high  school 
equivalency  certification  programs,  if 
necessary;  and 

(2)(i)  Establish  a  relationship  with  the 
Veterans  Administration,  projects  under 
the  Veterans-Cost-of-Instruction 
Program  at  postsecondary  institutions, 
State  veterans  agencies,  and  other 
veterans  associations  so  that  the  grantee 
is  aware  of  the  various  benefits  and 
services  available  to  veterans;  and 

(ii)  Refer  veterans  to  these  agencies 
and  asso.ciations  as  appropriate. 

(c)  A  Talent  Search  project  may 
provide  tutorial  services  for  a 
participant  who  is  not  enrolled  in  an 
Upward  Bound  or  a  Special  Services 
project  that  provides  tutoring. 

(d)  A  Talent  Search  project  shall  set 
specific  objectives — stated  in 
measurable  terms — that  the  project 
should  attain  during  each  project  year  to 
meet  the  goals  of  the  program. 

(e)  Each  project  shall  engage  a  full- 
time  project  director.  However,  the 
Secretary  may  waive  the  full-time 
requirement  as  specified  in  EDGAR,  34 
CFR  §  75.511. 

(f)  Each  project  shall  determine — 

(1)  Whether  a  participant  admitted  to 
a  secondary  or  postsecondary 
institution  actually  enrolled  in  that 
institution;  and 

(2)  Whether  a  participant  enrolled  in  a 
postsecondary  institution  received 
adequate  financial  assistance  and 
supportive  services,  if  needed. 

(g)  Each  project  shall  document  the 
effect  that  the  project  had  on — 

(1)  Increasing  the  secondary  school 
completion  rate  of  participants; 

(2)  Increasing  the  postsecondary 
school  admissions  rate  of  participants; 

(3)  Increasing  the  secondary  and 
postsecondary  readmission  rates  for 
participants  who  had  not  completed 
secondary  or  postsecondary  education; 
and 

(4)  Decreasing  the  secondary  school 
dropout  rates  of  participants. 

(20  U.S.C.  1070d,  1070d-l) 

§  643. 1 1    Project  location. 

Talent  Search  services  shall  be 
provided  in  a  setting  that  is  accessible 
and  approachable  by  the  participants. 

(20  U.S.C.  1070d,  1070d-l) 


Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  643.20    How  to  apply  for  funds. 

To  apply  for  a  new  or  continuation 
grant,  an  applicant  shall  follow  the 
procedures  and  meet  the  requirements 
contained  in  EDGAR,  34  CFR  Part  75, 
Subpart  C. 

(20  U.S.C.  1221e-3(a)(l):  1070d;  1070d-l) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  643.30    How  the  Secretary  evaluates  an 
application. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  643.31. 

(1)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  next  to  the  heating  of  that 
criterion. 

(b)  For  applicants  that  have 
conducted  a  Talent  Search  project 
within  the  previous  three  years,  the 
Secretary  considers  the  prior  experience 
of  the  applicant  on  the  basis  of  §  643.32. 
The  Secretary  awards  up  to  30 
additional  points  for  prior  experience. 

(c)  In  selecting  proposed  projects  for 
funding,  the  Secretary  considers  the 
need  for  the  project  in  the  area  the 
applicant  proposes  to  serve  as 
compared  to  the  need  in  areas  other 
applicants  propose  to  serve. 

(20  U.S.C.  1070d,  1070d-l) 

§  643.31    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
criteria — in  paragraphs  (a)  through  (h) — 
to  evaluate  applications  for  new 
awards: 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  qu.ility  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 


that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women;  and 

(C)  Handicapped  persons. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  [\\] 
of  this  section  plans  to  commit  to  the 
project;  and  .^ 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to. support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that^hows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 


that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(fj  Need  for  the  project.  (25  points) 

(ij  The  Secretary  reviews  each 
application  for  information  that  shows 
that  a  need  for<«  Talent  Search  project 
exists  in  the  area  the  applicant  plans  to 
serve. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  percentage 
of  low-income  families  residing  in  the 
geographically  defined  target  area 
exceeds  20  percent; 

(ii)  The  number  and  percentage  of 
individuals  who  are  eligible  to  be  served 
By  a  Talent  Search  project  who  reside  in 
the  target  area  or  attend  target  schools; 
and 

(iii)  The  extent  to  which  the  target 
area  lacks  the  services  and  activities 
that  are  provided  by  a  Talent  Search 
project. 

(3)  To  determine  the  extent  of  the 
need  for  a  project,  the  Secretary  also 
considers — 

(i)  For  each  of  the  three  preceding 
years,  the  estimated  dropout  rates  for 
each  of  the  target  schools; 

(ii)  For  each  of  the  three  preceding , 
years,  the  estimated  number  and 
percentage  of  students  from  each  target 
school  who  enrolled  in  postsecondary 
institutions; 

(iii)  For  each  of  the  three  preceding 
years,  the  estimated  number  and 
percentage  of  students  in  each  target 
school  who  are  from  low-income 
families;  and 

(iv)  The  number  of  veterans  in  the 
target  area  who  need  Talent  Search 
services  to  pursue  postsecondary 
education. 

(g)  Likelihood  of  success.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
tlie  likelihood  of  success. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  is  likely  to.  in  the 
target  area — 

(i)  Increase  the  secondary  school 
completion  rate  of  project  participants; 

(ii)  Increase  the  postsecondary  school 
admission  rate  of  project  participants: 

(iii)  Increase  the  secondary  and 
postsecondary  readmission  rates  of 
those  participants  who  have  not 
completed  secondary'  or  postsecondary 
education;  and 

(iv)  Decrease  the  secondary  school 
dropout  rates  of  project  participants. 
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(3)  The  Secretary  looks  for 
information  that  shows  the 
comprehensiveness  of  the  applicant's 
plan  for  providing  the  services  and 
activities  listed  in  §  643.10. 

(h)  Resources  and  organization.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  and  organization  to 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  applicant 
plans  to  publicize  and  inform  the  target 
schools  and  residents  of  the  target  area 
of  the  services  provided  by  the  Talent 
Search  project;  and 

(ii)  The  extent  to  which  the  applicant 
has  received  and  has  included  in  its 
application  written  commitments  by 
community  organizations  and  other 
appropriate  groups  for  the  use  of 
community  and  other  resources  to 
supplement  authorized  activities. 

(20  U.S.C.  1221e-3(a)(l);  1070d.  1070d-l) 

§  643.32    Prior  experience. 

For  each  applicant  that  has  conducted 
a  Talent  Search  project  within  the 
previous  three  years,  the  Secretary — 

(a)  Reviews  materials  and  documents, 
such  as  performance  reports,  evaluation 
reports,  and  site  visit  reports,  for 
information  that  shows  that  the 
applicant  has  successfully  carried  out  a 
Talent  Search  project  during  that  time; 

(b)  Looks  for  information  that  shows 
the  extent  of  the  applicant's  success  in 
meeting  the  performance  standards 
listed  in  §  643.42;  and 

(c)  Awards  up  to  30  additional  points 
for  this  criterion. 

(20  U.S.C.  1070d,  1070d-l) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  643.40    Allowable  costs. 

Allowable  project  costs  may  include 
the  following  costs  reasonably  related  to 
carrying  out  a  Talent  Search  project: 

(a)  Transportation  and  meal  costs  for 
participants  and  staff  for — 

(1)  Approved  visits  to  postsecondary 
educational  institutions  in  the  area; 

(2)  Participation  in  "College  Days" 
activities;  and 

(3)  Field  trips  to  observe  and  meet 
with  persons  who  are  employed  in 
various  career  fields  and  who  can  act  as 
role  models  for  participants. 

(b)  Purchase  of  testing  materials. 

(c)  If  approved  by  the  Secretary,  in- 
service  training  of  project  staff. 

(d)  Tutorial  services  if  none  are 
available  to  participants  through  an 


Upward  Bound  or  a  Special  Services 
project  in  the  target  area. 

(e)  The  rental  of  space  if  space  is  not 
available  at  the  host  institution  and  the 
space  rented  is  not  owned  by  the  host 
institution. 

(20  use.  1070d,  1070d-l) 

§643.41     Nonallowable  costs. 

Costs  that  may  not  be  charged  against 
a  grant  under  this  program  include  the 
following: 

(a)  Tuition,  fees,  stipends,  or  other 
forms  of  direct  financial  support  for 
individuals  participating  in  project 
activities. 

(b)  Application  fees  for  enrollment  or 
financial  aid. 

(c)  Lodging  for  project  participants. 

(d)  Duplication  of  services  that  are 
available  to  participants  through — 

(1)  State,  local,  or  private  sources; 

(2)  The  institution  or  agency 
sponsoring  the  project;  or 

(3)  Other  Federal  programs. 

(e)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(f)  The  purchase  of  major  equipment, 
unless  the  grantee  demonstrates  to  the 
Secretary's  satisfaction  that  puchase  is 
less  expensive  than  renting. 

(g)  The  construction,  renovation,  or 
remodeling  of  any  facilities. 

(20  U.S.C.  1070d,  1070d-l) 

§  643.42    Performance  standards. 
(Reserved] 

[The  Secretary  will  publish,  as  a 
separate  notice  of  proposed  rulemaking, 
proposed  performance  standards.] 

Subpart  F—What  Are  the 
Administrative  Responsibilities  of  a 
Grantee? 

§643.50    Recordkeeping. 

(a)  Each  grantee  shall  keep  records  on 
the  services  provided  to  individuals  and 
groups. 

(b)  For  each  participant  who  receives 
project  services  through  personal 
contact  on  more  than  two  occasions,  the 
grantee  shall  keep  the  following  on  file: 

(1)  The  participant's  name,  age,  sex, 
ethnic  and  racial  background,  telephone 
number,  and  permanent  address. 

(2)  The  information  used  to  select  the 
participant,  including — 

(i)  Documentation  of  the  participant's 
eligibility  to  receive  services;  and 

(ii)  Copies  of  the  participant's  high 
school  transcripts  and  test  scores  such 
as  aptitude  and  achievement  scores  and 
interest  inventories. 

(3)  Documentation  of  services 
received  by  the  participant,  including — 

(i)  Counseling  services; 
(ii)  Tutorial  services; 


(iii)  Visits  made  to  postsecondary 
institutions; 

(iv)  Assistance  in  applying  for 
admission  to  postsecondary  institutions; 
and 

(v)  Assistance  in  applying  for  student 
financial  aid. 

(4)  Documentation  of  follow-up  of  the 
participant  including,  if  appropirate — 

(i)  The  names  of  the  postsecondary 
institutions  that  accepted  the  participant 
for  admission  and  the  one  in  which  the 
participant  enrolled;  and 

(ii)  The  amount  and  type  of  student 
financial  aid  received  by  the  participant. 

(c)  For  each  participant  who  receives 
project  services  through  personal 
contact  on  one  or  two  occasions,  the 
grantee  shall  keep  records  that  include 
the  particpant's — 

(1)  Name; 

(2)  Telephone  number; 

(3)  Address; 

(4)  Age; 

(5)  Sex; 

(6)  Ethnic  and  racial  background;  and 

(7)  Service(s)  received. 

(d)  For  those  services  that  are  not 
provided  exclusively  to  individual 
participants,  the  grantee  shall  maintain 
records  that  include — 

(1)  The  type  and  kind  of  group 
services  provided; 

(2)  The  number  of  participants; 

(3)  The  time  and  place  the  services 
were  provided;  and 

(4)  Documentation  of  outreach 
activities. 

(20  U.S.C.  1070, 1070d-l) 

[FR  Doc.  80-40531  Filed  12-30-fiU;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  645 

Upward  Bound  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  for  the  Upward 
Bound  program.  The  regulations  are 
being  amended  to  reflect  the  statutory 
changes  contained  in  the  Education 
Amendments  of  1980.  and  to  clarify  and 
simplify  the  requirements  governing  the 
program. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

Currently  the  Department  of 
Education  plans  to  hold  public  meetings 
in  four  cities.  The  tentative  date  for  each 
meeting  follows: 

February  9, 1981,  Washington,  D.C. 
February  11, 1981,  Chicago,  Illinois 
February  17, 1981.  San  Francisco, 

California 
February  19, 1981,  Dallas,  Texas 
ADDRESSES:  Comments  should  be 
addressed  to  Mary  Kathleen  Smith, 
(Room  3514  ROB-3),  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington.  D.C.  20202. 

The  public  will  be  advised — through  a 
notice  published  in  the  Federal 
Register — of  the  time  and  specific 
location  of  each  meeting  listed  in  the 
Dates  section  of  this  Preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kathleen  Smith,  Telephone  No. 
(202]  245-2511. 

SUPPLEMENTARY  INFORMATION: 
On  May  24, 1977,  the  Commissioner  of 
Education  published  in  the  Federal 
Register  the  final  regulations  for  the 
Upward  Bound  program.  Those 
regulations  govern  the  grant  awards 
made  during  fiscal  year  1981.  The 
Education  Amendments  of  1980  changed 
the  Upward  Bound  program  in  several 
respects  and  these  proposed  regulations 
reflect  these  changes. 

The  Secretary  proposes  to  make 
changes  in  the  substance  and  structure 
of  the  Upward  Bound  regulations.  The 
changes  in  substance  are  the  result  of 
both  statutory  changes  and  policy 
clarifications.  The  structural  changes 
were  made  for  reasons  of  clarity  and 
consistency. 

Restructuring  the  Regulations 

In  comparing  these  proposed 
regulations  with  those  previously 
governing  the  program,  the  reader  will 
notice  major  revisions  in  format.  These 
proposed  changes  reflect  the  Secretary's 
concern  that  the  format  of  the 


regulations  be  easy  to  understand  and 
follow.  The  proposed  regulations  for  the 
Special  Programs  for  Students  for 
Disadvantaged  Backgrounds,  of  which 
the  Upward  Bound  program  is  a  part, 
are  made  consistent  with  these  format 
changes.  In  restructuring  the  regulations, 
the  Secretary  has  followed  the  format  of 
the  Education  Department  General 
Administrative  Regulations  (EDGAR). 

These  regulations  incorporate  by 
reference  34  CFR  Parts  75  and  17  of 
EDGAR;  therefore,  the  regulations  do 
not  repeat  certain  types  of  information 
and  requirements  that  are  found  in 
EDGAR.  However,  the  general  selection 
criteria  found  in  EDGAR  (34  CFR  Part 
75.202  through  75.206)  have  been 
repeated  in  these  regulations  for  the 
convenience  of  the  applicant  (Section 
644.31(a)  through  (e)). 

Statutory  and  Policy  Changes 

A  significant  change  made  by  the 
Education  Amendments  of  1980  involves 
the  eligible  participant  requirements. 
Upward  Bound  grantees  must  assure 
that  not  less  than  two-thirds  of  the 
persons  participating  in  the  project  be 
low-income  individuals  who  are  also 
potential,  first-generation  college 
students.  The  remaining  individuals 
participating  in  the  project  must  be 
either  low-income  individuals,  or 
potential,  first-generation  college 
students. 

The  Education  Amendments  of  1980 
define  both  first-generation  college 
student  and  low-income  individual. 
These  definitions  have  been  repeated  in 
these  regulations. 

Another  major  change  made  by  the 
Education  Admendments  of  1980  is  the 
requirement  that  the  Secretary,  when 
making  grants  for  Upward  Bound 
projects,  shall  consider  the  prior 
experience  of  service  delivery  under  the 
Upward  Bound  program  for  each 
applicant.  The  Secretary  proposes  to 
make  "Prior  experience"  one  of  the 
selection  criteria  for  this  program.  The 
public  is  invited  to  comment  on  this 
approach  and  on  the  weighting  of  that., 
criterion  as  well  as  that  of  the  other 
selection  criteria. 

The  Secretary  intends  to  base  the 
eva'uation  of  prior  experience  on 
published  performance  standards.  These 
performance  standards  have  not  yet 
been  developed.  The  public  is  invited  to 
submit  suggestions  for  performance 
standards  at  this  time.  The  Secretary 
will  develop  the  performance  standards 
at  a  later  date  and  the  public  will  have 
the  opportunity  to  comment  on  the 
specific  standards  when  they  are 
published  as  proposed  rules. 

A  final  significant  change  made  by  the 
Education  .-Amendments  of  1980  is  the 


exception  permitted  so  that  projects 
may  serve  persons  who  are  younger 
than  13  or  who  have  completed  less  than 
8  years  of  elementary  school.  This 
exception  is  permitted  if  the  secondary 
schools  in  the  project's  target  area  have 
a  high  dropout  ratt. 

The  policy  changes  expressed  in  this 
notice  of  proposed  rulemaking  would, 
for  the  most  part,  reduce  existing 
restrictions  and  limitations  on  grantees. 
The  proposed  summer  component 
provision,  section  645.1^  paragraph  (f). 
would  permit  a  project  to  have  either  a 
residential  or  a  nonresidential  summer 
component  with  no  restrictions  on  the 
percentage  of  nonresidential  projects 
funded  in  any  year. 

The  Secretary  proposes  to  clarify  the 
requirements  for  determining  whether 
an  area  qualifies  as  a  target  area.  For  an 
area  to  qualify  at  least  20  percent  of  its 
resident  families  would  be  required  to 
have  family  incomes  that  do  not  exceed 
the  low-income  family  level  contained  in 
j"Current  Population  Reports",  published 
annually  by  the  Bureau  of  the  Census. 
The  Bureau  of  the  Census  maintains 
information  on  census  tracts  and  minor 
civil  divisions  that  have  20  percent  or 
more  of  the  families  at  or  below  the  low- 
income  level. 

Invitation  to  Comment: 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
Preamble.  All  com.ments  received  on  or 
before  March  2, 1981,  will  be  considered 
in  the  development  of  the  final 
regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3514,  ROB-3,  7th  and  D  Streets,  SW, 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parenthnsts  on  the 
line  following  each  substantive 
provision  of  these  regulations. 


Dated:  December  23, 1980. 
Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.047,  Upward  Bound) 

It  is  proposed  that  Part  645  of  Title  34 
of  the  Code  of  Federal  Regulations,  be 
revised  to  read  as  follows: 

PART  645— UPWARD  BOUND 
PROGRAM 

Subpart  A— General 

Sec. 

645.1  The  Upward  Bound  Program. 

645.2  Eligible  grantees. 

645.3  Eligible  project  participants:  General. 

645.4  Eligible  project  participants:  Section 
requirements. 

645.5  Target  area. 

645.6  Regulations  that  apply  to  the  Upward 
Bound  Program. 

645.7  Definitions  that  apply  to  the  Upward 
Bound  Program. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
^  This  Program? 

645.10  Kinds  of  projects  assisted  under  the 
Upward  Bound  Program. 

645.11  Academic  year  component. 

645.12  Summer  component 

645.13  Veterans'  projects. 

645.14  Educational  component  for 
participants  with  limited  proficiency  in 
English.     •• 

645.15  Project  size. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

645.20    How  to  apply  for  funds. 

Subpart  I}— How  Does  the  Secretary  Make 
a  Grant? 

645.30  How  the  Secretary  evaluates  an 
application. 

645.31  Selection  criteria  the  Secretary  uses. 

645.32  Prior  experience. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

645.40  Allowable  costs. 

645.41  Nonallowable  costs. 

645.42  Stipends. 

645.43  Performance  standards. 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  Grantee? 

645.50    Recordkeeping. 

Authority:  Sees.  417A  and  417C  of  Title  IV 
of  the  Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  107d;  1070d-la),  unless 
otherwise  noted. 

Subpart  A— Genera! 

§  645.1    The  Upward  Bound  Program. 

The  Upward  Bound  program  provides 
Federal  financial  assistance  to  projects 
designed  to  improve  academic 
performance  and  increase  motivational 
levels  to  enable  eligible  participants  to 
complete  secondary  school  and 


successfully  pursue  postsecondary 
educational  programs. 

(20  U.S.C.  1070d,  1070d-la) 

§  645^    Eligible  grantees. 

The  following  are  eligible  to  apply  for 
a  grant  to  carry  out  an  Upward  Bound 
project: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(c)  Public  and  private  agencies  and 
organizations. 

(d)  Secondary  schools,  in  exceptional 
cases,  if  there  are  no  other  applicants 
capable  of  providing  this  program  in  the 
target  areas  to  be  served  by  the 
proposed  projects. 

(20  U.S.C.  1070d.  1070d-la) 

§  645.3    Eligible  project  participants: 
general. 

(a)  An  individual  is  eligible  to 
participate  in  an  Upward  Bound  project 
if  the  individual — 

(l)(i)  Is  a  citizen  or  national  of  the 
United  States; 

-x  (ii)  Is  a  permanent  resident  of  the 
United  States; 

(iii)  Provides  evidence  from  the 
Immigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(2)(i)  Resides  in  the  target  area  or 
attends  a  target  school;  or 

(ii)  Is  a  dropout  who  resides  in  the 
target  area  and  is  committed  to  re- 
entering secondary  school  the  fall 
semester  immediately  following 
participation  in  the  Upward  Bound 
summer  component; 

(3)  Is  a  potential,  first-generation 
college  student  or  is,  at  the  time  of  initial 
selection,  a  low-income  individual; 

(4)  Has  a  need  for  academic  support 
in  order  to  successfully  pursue  a 
program  of  education  beyond  high 
school;  and  ' 

(5)(i)  At  the  time  of  initial  selection, 
has  completed  the  eighth  grade  but  has 
not  entered  the  twelfth  grade  and  is  at 
least  13  years  old  but  not  older  than  19. 

(ii)  However,  the  project  may  serve 
individuals  who  are  less  than  13  or  have 
not  completed  the  eight  grade  if  the 
secondary  schools  in  the  project's  target 
area  have  an  unusually  high  dropout 
rate.  . 

(b)  Veterans.  A  veteran,  regardless  of 
age,  is  eligible  to  participate  in  an 
Upward  Bound  project  if  he  or  she 
satisfies  the  eligibility  requirements  in 
paragraph  (a)  of  this  section  other  than 
the  requirements  of  paragraph  (a)(5). 

(20  U.S.C.  1070d,  1070d-la) 


§  645.4    Eligible  project  participants: 
selection  requirements. 

(a)(1)  At  least  two  thirds  of  the 
eligible  individuals  the  applicant 
proposes  to  serve  under  an  Upward 
Bound  project  must  be  low-income 
individuals  who  are  also  potential,  first- 
generation  college  students. 

(2)  The  remaining  individuals  the 
applicant  proposes  to  serve  must  quality 
as  either  low-income  individuals  or 
potential,  first-generation  college 
students. 

(3)  A  "low-income  individual"  means 
an  individual  who  comes  from  a  family 
whose  family's  taxable  income  did  not 
exceed  150  percent  of  the  poverty  level 
in  the  calendar  year  preceding  the  year 
in  which  the  individual  participates  in 
the  project.  Poverty  level  income  is 
determined  by  using  criteria  of  poverty 
established  by  the  Bureau  of  the  Census, 
U.S.  Department  of  Commerce. 

(4)(i)  A  "potential,  first-generation 
college  student"  means  a  person  neither 
of  whose  parents  received  a  bachelor's 
degree. 

(ii)  With  respect  to  individuals  18 
years  of  age  and  under,  only  the  natural 
or  adoptive  parents  who  are  currently 
residing  with  the  individual  are 
considered  the  individual's  parents  in 
determining  whether  the  individual 
meets  the  criterion  of  being  a  potential, 
first-generation  college  student. 

(iii)  With  respect  to  individuals  over 
18,  only  the  natural  or  adoptive  parents 
who  were  residing  with  the  individual 
before  the  individual's  eighteenth 
birthday  are  considered  the  individual's 
parents  in  determining  whether  the 
individual  meets  the  criterion  of  being  a 
potential,  first-generation  college 
student. 

(b)  The  grantee  shall  make  every 
effort  to  provide  that  the  participant 
population  reflects  the  ethnic  and  racial 
diversity  of  the  individuals  eligible  to  be 
served  by  the  project. 

(20  U.S.C.  1070d,  1070d-la) 

§  645.5    Target  area. 

(a)  An  Upward  Bound  project 
provides  services  to  eligible  participants 
residing  in  a  target  area  or  attending  a 
target  school. 

(b)(1)  In  general,  no  part  of  the  target 
area  may  be  more  than  50  miles  from  the 
applicant. 

(2)  However,  the  target  area  may  be 
more  than  50  miles  from  the  applicant  if 
the  applicant  can  show  to  the 
satisfaction  of  the  Secretary  that  the 
increased  distance  will  not  hinder  the 
effectiveness  of  the  project  or  prevent 
the  project  from  achieving  its  stated 
goals  and  objectives. 

(20  U.S.C.  1070d.  1070d-la) 
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§  645.6    Regulations  that  apply  to  the 
Upward  Bound  Program. 

The  following  regulations  apply  to  the 
Upward  Bound  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  in  34  CFR  Part  n 
(Definitions). 

(b)  The  regulations  in  this  Part  645. 

(20  U.S.C.  3474) 

§  645.7    Definitions  that  apply  to  the 
Upward  Bound  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


Applicant 

Grantee 

Application 

Nonprofit 

Award 

Private 

Budget 

Project 

EDGAR 

Public 

Equipment 

Secondary  School 

Facilities 

Secretary 

Fiscul  year 

State 

Grant 

Supplies 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act  of  1965.  as  amended. 

(20  U.S.C.  1001  et  seq.) 

"Combination  of  institutions  of  higher 
education"  means: 

(1)  A  group  of  institutions  of  higher 
education  that  have  entered  into  a 
cooperative  arrangement  to  carry  out  a 
common  objective:  or 

(2)  A  public  or  nonprofit  private 
agency,  organization,  or  institution 
designated  or  created  by  a  group  of 
institutions  of  higher  education  to  carry 
out  a  common  objective  on  their  behalf. 

(20  U.S.C.  1141(1)) 

"Institution  of  higher  education" 
means  an  educational  institution  as 
defined  in  Sections  1201(a)  and  481  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1141(a);  1088) 

"Limited  proficiency  in  English,"  with 
reference  to  an  individual,  means  an 
individual — 

(l)(i)  Who  was  not  born  in  the  United 
States  or  whose  native  language  is  other 
than  English; 

(ii)  Who  comes  from  a  home  in  which 
a  language  other  than  English  is  most 
relied  upon  for  communication;  or 

(iii)  Who  is  an  American  Indian  or 
Alaskan  Native  student  and  comes  from 
an  environment  in  which  a  language 
other  than  English  has  had  a  significant 
inpact  on  his  or  her  level  of  proficiency 
in  the  English  language;  and 

(2)  Who,  as  a  result  of  the 
circumstances  described  in  paragraph 
(1)  of  this  definition,  has  sufficient 


difficulty  in  understanding,  speaking, 
reading,  or  writing  the  English  language 
to  deny  him  or  her  the  opportunity  to 
learn  successfully  in  classrooms  in 
which  the  language  of  instruction  is 
English, 

(20  U.S.C.  3223(a)(1)) 

"Target  area"  means  a  discrete 
geographic  area  in  which  at  least  20 
percent  of  the  resident  families  have  a 
family  income  that  does  not  exceed  the 
low-income  family  level  contained  in 
"Current  Population  Reports,"  Series  P, 
Bureau  of  the  Census,  Department  of 
Commerce. 

(20  U.S.O.  1070d,  1070d-la) 

"Target  school"  means  a  secondary 
school  that  serves  students  residing  in  a 
target  area  and  is  or  would  be  served  by 
an  Upward  Bound  project, 

(20  U.S.C.  1070d.  1070d-la) 

"Veteran"  means  a  person  who 
served  on  active  duty  in  the  United 
States  Armed  Forces  and  was 
discharged  or  released  under  conditions 
other  than  dishonorable. 

(38  U.S.C.  101(2)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  645.10    Kinds  of  projects  assisted  under 
the  Upward  Bound  Program. 

(a)  Three  kinds  of  projects  are 
assisted  under  the  Upward  Bound 
Program: 

(1)  Regular  Upward  Bound  projects 
that  have  both  an  academic  year  and  a 
summer  component, 

(2)  Upward  Bound  projects  that  have 
an  additional  component  that  provides 
services  for  persons  with  limited 
proficiency  in  English. 

(3)  Upward  Bound  Veterans  projects 
that  provide  services  exclusively  to 
veterans. 

(b)  An  Upward  Bound  project,  except 
an  Upward  Bound  Veterans  project, 
shall  have  both  an  academic  year 
component,  as  described  in  §  645.11,  and 
a  sum.mer  component,  as  described  in 

§  645.12. 

(c)  An  Upward  Bound  project, 
including  an  Upward  Bound  Veterans 
project,  shall — 

(1)  Publicize  in  the  target  area, 
particularly  in  the  target  schools,  the 
opportunity  to  participate  in  the  project 
informing  interested  students,  parents, 
and  veterans  of  the  criteria  for  eligibility 
and  selection; 

(2)  Develop  and  use  procedures  to 
identify,  through  a  variety  of  sources, 
individuals  who  are  eligible  to 
participate; 


(3)  Develop  and  use  procedures  to 
select  participants  from  among  eligible 
individuals; 

(4)  Diagnose  specific  areas  of 
academic  strengths  and  weaknesses  in 
each  participant  through  the  use  of 
standardized  tests  or  other  recognized 
procedures; 

(5)  Set  specific  objectives — stated  in 
measurable  terms — that  each  participant 
needs  to  attain  while  in  the  project  in 
order  to  increase  his  or  her  opportunity 
to  gain  admission  as  a  regular  student  at 
an  institution  of  higher  education 
appropriate  to  the  individual's  abilities 
and  career  ambitions; 

(6)  Set  specific  objectives — stated  in 
measurable  terms — that  the  project 
should  attain  during  each  project  year  to 
meet  the  goals  of  the  program; 

(7)  Develop  an  individualized  plan  of 
program  support  to  improve  each 
participant's  skills; 

(8)  Engage  a  full-time  project  director. 
However,  the  Secretary  may  waive  the 
full-time  requirement  as  specified  in 
EDGAR,  34  CFR  §  75.511; 

(9)  Design  and  implement  an 
evaluation  mechanism  to  test  the 
effectiveness  of  the  project's — 

(i)  Progress  in  meeting  approved  goals 
and  objectives; 

(ii)  Efforts  in  remedying  academic 
deficiencies  of  participants;«nd 

(iii)  Activities  that  are  designed  to 
effect  in  the  academic  and  personal 
skills  of  project  participants  changes 
that  are  necessary  for  success  in 
postsecondary  education; 

(10)  Assure  that  all  the  facilities  of  the 
grantee,  both  academic  and 
nonacademic,  are  made  available  to 
project  participants  on  the  same  basis 
as  they  are  made  available  to  the 
grantee's  regularly  enrolled  students; 

(11)  Identify  and  use  institutional  and 
community  resources  to  diagnose  in 
participants  health  problems  that  are 
impeding  learning  and,  to  the  extent 
possible,  use  these  resources  to  alleviate 
those  problems; 

(12)(i)  Establish  a  relationship  with 
service  agencies  in  the  target  area  so 
that  the  grantee  is  aware  of  the  various 
services  available;  and 

(ii)  Refer  participants  to  these  service 
agencies  as  appropriate; 

(13)  Implement  a  plan  for  following 
participants  through  their  postsecondary 
educational  programs; 

(14)  If  coordination  is  cost-effective 
and  improves  the  provisions  of  services 
to  participants,  coordinate  the  project 
with — 

(i)  Talent  Search,  Upward  Bound, 
Special  Services,  and  Educational 
Opportunity  Centers  projects  operating 
in  close  geographic  proximity;  and 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31,  1980  /  Proposed  Rules  86917 


(ii)  Federal,  State,  and  local  projects 
that  are  similar  to  Upward  Bound  and 
are  operating  in  close  geographic 
proximity;  and 

(15)  Make  every  effort  to  secure  for 
each  successful  graduate  from  the 
project  admission,  with  adequate 
financial  aid,  to  an  institution  of 
postsecondary  education  that  is 
appropriate  to  that  participant's  abilities 
and  ambitions.  This  effort  shall  include, 
if  necessary,  special  review  from  the 
admissions  and  financial  aid  personnel 
of  the  host  institution. 
(20  U.S.C.  1070d,  1070d-la)  ^ 

§  645. 1 1    Academic  year  component. 

(a)  During  the  academic  year  an 
Upward  Bound  project  shall — 

(1)  Provide  to  participants  on  a 
weekly  basis — 

(i)  Individualized  guidance  and 
personal,  career,  and  academic 
counseling; 

(ii)  Tutoring  in  those  courses  being 
studied  by  the  participant  at  the 
secondary  school;  and 

(iii)  Exposure  to  academic  programs 
and  other  educational  activities — not 
usually  available  to  disadvantaged 
youth — that  have  as  their  purpose  the 
intellectual,  social,  and  cultural  . 
development  of  the  participants.  These 
programs  and  activities  may  include 
trips  to  museums,  laboratories,  work 
sites,  and  educational  institutions; 

(2)  Provide  as  may  be  needed  by  the 
participants — 

(i)  Advice  and  assistance  in  high 
school  course  selection; 

(ii)  Counseling  and  orientation  in  the 
requirements  for  postsecondary 
education; 

(iii)  Assistance  in  preparing 
admission,  financial  aid,  and  other 
forms  necessary  to  attend  a 
postsecondary  institution; 

(iv)  Assistance  in  preparing  for 
national  standardized  tests  required  for 
postsecondary  admission;  and 

(v)  Activities  designed  to  acquaint 
participants  with  the  range  of  career 
options  available  to  them; 

(3)  Provide  a  continuing  evaluation  of 
each  participant's  progress  toward 
achieving  adequate  academic  skills  and 
motivation  necessary  for  success  in 
postsecondary  education,  including  an 
assessment  of  each  participant's 
realistic  postsecondary  educational 
opportunities  and  potential;  and 

(4)  Provide — with  the  specific 
approval  of  the  Secretary — those 
activities  that  have  as  their  purpose  the 
educational  preparation  of  participants 
for  postsecondary  admission. 

(b)  If  the  project  location  or  the 
project  staff  are  not  readily  accessible 
to  participants  because  of  distance  or 


lack  of  transportation,  the  grantee  may. 
with  the  Secretary's  permission,  provide 
the  services  described  in  paragraph 
(a)(1)  of  this  section  every  two  weeks. 

(20  U.S.C.  1070d.  1070d-la) 

§  645. 1 2    Summer  component. 

(a)  The  summer  component  of  an 
Upward  Bound  project  shall  last  at  least 
six  weeks. 

(b)(1)  The  project  shall  enroll  students 
for  the  summer  component  and  shall 
establish  a  waiting  list  for  the 
component  before  the  summer 
component  begins. 

(2)  If  a  vacancy  arises,  the  project 
may  provide  summer  component 
activities  to  individuals  on  the  waiting 
list. 

(c)(1)  The  project  shall  make  special 
provisions  by  offering  a  Bridge  Summer 
Component  for  those  participants  who 
have  graduated  from  secondary  school 
and  who  intend  to  enroll  at  a 
postsecondary  institution  in  the 
upcoming  fall  semester.  In  this 
component,  the  project  shall  provide 
participants  with  activities  that  aid  in 
the  transition  from  high  school  to 
postsecondary  education. 

(2)  The  project  may  provide,  through 
the  Bridge  Summer  Component — 

(i)  College  courses  that  participants 
may  take  for  credit; 

(ii)  College  courses  that  participants 
may  audit; 

(iii)  Preview  courses  that  anticipate 
college  courses  because  they  are  taught 
by  the  lecture  method,  require 
notetaking,  or  have  other  characteristics 
of  college  courses;  and 

(iv)  Study  skills  seminars. 

(d)  During  the  summer  component,  the 
project  shall  provide  facilities  to 
adequately  and  effectively  carry  out  the 
activities  listed  in  paragraphs  (e)(1) 
through  {e)(7)  of  this  section. 

(e)  During  the  summer  component,  the 
project  shall,  as  needed  by  the 
participants — 

(1)  Provide,  as  appropriate  to  meet  the 
individual  needs  of  participants  who 
have  not  completed  secondary  school, 
intensive  skills  development  and 
instruction  in  academic  subjects — such 
as  reading,  writing,  study  skills,  and 
mathematics — that  are  required  for 
secondary  school  graduation  and  for 
success  in  postsecondary  education; 

(2)  Provide  to  participants  instruction 
designed  to  prepare  them  for  careers  in 
which  persons  from  disadvantaged 
backgrounds  have  been  historically 
underrepresented,  such  as  careers  based 
on  science  and  mathematics; 

(3)  Provide  motivational  activities 
through — 


(i)  Personal,  career,  and  academic 
counseling  that  meet  the  individual 
needs  of  each  participant; 

(ii)  Activities — such  as  field  trips  to 
museums,  laboratories,  work  sites,  and 
educational  institutions — that  have  as 
their  purpose  the  intellectual,  social, 
cultural,  and  career  development  of  the 
participants; 

(4)  Provide  a  qualified  staff  that 
includes  but  is  not  limited  to — 

(i)  Teachers  from  the  target  schools; 

(ii)  Postsecondary  instructors  from  the 
host  institution,  including  graduate 
assistants;  and 

(iii)  Other  individuals  with  areas  of 
specialization  that  will  enhance  the 
educational  experience  of  the 
participants; 

(5)  Provide  tutors  and  peer  counselors 
who  are  postsecondary  or  graduate 
students  who  have  demonstrated 
success  in  postsecondary  education; 

(6)  Provide  other  services  that  have  as 
their  purpose  the  educational 
preparation  of  participants  for 
admission  to  postsecondary  institutions. 
These  services  may  include  assisting 
participants  in  preparing  applications 
for  admission  and  financial  aid  forms 
and,  if  necessary,  ensuring  that 
participants  take  national  standardized 
tests  required  for  postsecondary 
admission;  and 

(7)  Provide  meals  to  participants. 
(f)(1)  The  summer  component  may  be 

either  a  residential  program  or  a 
nonresidential  program. 

(2)  If  the  summer  component  is 
residential,  the  project  must  house  the 
Upward  Bound  participants  in  the 
dormitories  on  campus  that  are  used  by 
regularly  enrolled  students  at  the  host 
institution  during  the  academic  year. 

(3)  The  Secretary  may  waive  the 
requirement  of  paragraph  (f)(2)  of  this 
section  if  the  project  location  is  not 
readily  accessible  to  participants 
because  of  distance  or  lack  of 
transportation  and  the  grantee  does  not 
have  residential  facihties  on  campus. 

(20  U.S.C.  1070d,  1070d-la) 

§  645.13    Veterans'  projects. 

The  Secretary  may  fund  Upward 
Bound  projects  for  veterans.  In  addition 
to  the  requirements  of  §  645.10(c), 
Upward  Bound  Veterans  projects 
shall— 

(a)  Be  composed  exclusively  of 
veterans;  and 

(b)(1)  Provide  intensive  basic  skills 
development  in  those  academic  subjects 
required  for  the  successful  completion  of 
a  high  school  equivalency  program,  if 
necessary,  and  for  admission  to 
postsecondary  institutions; 

(2j  Provide  short-term  remedial- 
refresher  courses  for  those  veterans  who 
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are  high  school  graduates  but  who  have 
delated  pursuing  postsecondary 
education.  If  the  grantee  is  an  institution 
of  higher  education,  these  courses  shall 
not  duplicate  courses  otherwise 
available  to  veterans  at  the  institution; 

(3)  Provide  individualized  guidance, 
including  personal,  academic,  and 
career  counseling; 

(4)  Establish  a  relationship  with  the 
Veterans  Administration,  projects  under 
the  Veterans-Cost-of-Instruction 
Program  at  postsecondary  institutions, 
State  veteran  agencies,  and  other 
veteran  association  so  that  the  grantee 
and  the  veteran  are  aware  of  the  various 
benefits  and  services  available  to  the 
veteran; 

(5)  Refer  veterans,  as  needed  and  on 
an  individual  basis,  to  health, 
employment,  housing,  and  legal 
agencies,  to  the  Veterans 
Administration,  and  to  other  resources 
to  resolve  educational  and 
noneducational  problems; 

(6)  Assist  veterans  to  secure 
certification  for  the  payment  of 
veterans'  educational  benefits  by 
appropriate  State  and  Federal  agencies 
bf'fore  the  beginning  of  educational 
activities:  and 

(7)  Assist  veterans  in  securing 
admission  to  postsecondary  educational 
programs  and  in  obtaining  financial  aid. 

(20  U.S.C.  1070d-la] 

§645.14    Educational  component  for 
participants  with  limited  proficiency  in 
English. 

(a]  An  Upward  Bound  project, 
including  an  Upward  Bound  Veterans 
project,  may  have  a  component  to  serve 
individuals  with  limited  proficiency  in 
English. 

(b)  A  project  with  this  component 
shall— 

(1)  Provide  instruction  in  the  use  of 
the  English  language,  either  through  the 
project  or  through  other  programs 
available  in  the  area: 

(2)  Provide,  as  applicable,  programs, 
services,  and  activities  described  in 

§§  645.10,  645.11.  645.12,  and  645.13  that 
are  specifically  designed  for  participants 
of  limited  proficiency  in  English:  and 

(3)  If  the  project  cannot  serve  all 
individuals  eligible  for  the  component, 
select  for  participation  individuals  who 
have  the  greatest  difficulty 
understanding,  speaking,  reading,  and 
writing  the  English  language. 

(20  U.S.C.  1070d,  1070d-la) 

§  645.15    Project  size. 

(a)  Each  Upward  Bound  project,  other 
than  an  Upward  Bound  Veterans 
project,  shall  serve  between  65  and  150 
participants. 


(b)  Each  Upward  Bound  Veterans 
project  shall  serve  a  minimum  of  120 
veterans  during  a  project  year. 

(c)  The  Secretary  may  authorize 
exceptions  to  paragraphs  (a)  and  (b)  of 
this  section  if  the  applicant  can  show 
that  granting  the  exception  will  not 
hinder  the  effectiveness  of  the  project  or 
prevent  it  from  achieving  its  stated  goals 
or  objectives. 

(20  U.S.C.  1070d,  1070d-la) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  645.20    How  to  apply  for  funds. 

To  apply  for  a  new  or  continuation 
grant,  an  applicant  shall  follow  the 
procedures  and  meet  the  requirements 
contained  in  EDGAR,  34  CFR  Part  75, 
Subpart  C. 
(20  U.S.C.  3474;  1070d,  1070d-la) 

Subpart  D— How  Does  Ttie  Secretary 
Make  a  Grant? 

§  645.30    How  ttie  Secretary  evaluates  an 
application. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  645.31. 

(1)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  next  to  the  heading  of  the 
criterion. 

(b)  For  applicants  that  have 
conducted  an  Upward  Bound  project 
within  the  previous  three  years,  the 
Secretary  considers  thB/f)rior  experience 
of  the  applicant  on  the  basis  of  §  645.32. 
The  Secretary  awaits  up  to  30 
additional  poirrfs  for  prior  experience. 

(c)  In  selectirte  proposed  projects  for 
funding,  the  SecrH^ry  considers  the 
need  for  the  project  iH  the  area  the 
applicant  proposes  to  serve  as 
compared  to  the  need  ^n  areas  other 
applicants  propose  tu  berve. 

(20  U.S.C.  107Ud.  1070d-/a) 

§  645.31     Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
criteria — in  paragraphs  (a]  through  (h) — 
to  evaluate  applications  for  new  awards 

(a)  Plan  o^ operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  .^n  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 


(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v]  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women;  and 

(C)  Handicapped  persons. 

(b)  Quality  of  key  personnel.  [10 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 
(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
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the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(0  Need  for  the  project.  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  a  need  for  an  Upward  Bound 
project  exists  in  the  area  the  applicant 
plans  to  serve. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  percentage 
of  low-income  families  residing  in  the 
geographically  defined  target  area 
exceeds  20  percent; 

(ii)  The  number  and  percentage  of 
individuals  who  are  eligible  to  be  served 
by  an  Upward  Bound  project  who  reside 
in  the  target  area  or  attend  target 
schools,  and  their  grade  levels;  and 

(iii)  The  extent  to  which  the  target 
area  lacks  the  services  and  activities 
that  are  provided  by  an  Upward  Bound 
project. 

(3)  To  determine  the  extent  of  the 
need  for  a  project,  the  Secretary  also 
considers — 

(i)  The  number  of  students  enrolled  in 
target  schools  who  are  from  low-income 
families; 

(ii)  The  number  and  percentage  of 
those  students  who  subsequently  enroll 
in  postsecondary  education: 

(iii)  In  the  target  schools,  the  ratio  of 
students  to  counselors: 

(iv)  The  dropout  rate  of  students  from 
the  target  schools;  and 

(v)  For  veterans'  projects  only,  the 
number  of  veterans  in  the  target  area 
who  are  eligible  for  and  need  Upward 
Bound  services. 

(g)  Likelihood  of  success.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  likelihood  of  success. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  project  is 
likely  through  the  academic  year  and 
summer  components  or  through  the 
veterans'  project,  to — 

(A)  Generate  academic  skills  and 
motivation  that  will  enable  the 


participants  to  gain  admission  to 
postsecondary  institutions;  and 

(B)  Enable  the  participants  to  attain 
through  the  proposed  project  design 
those  academic  skills — such  as  reading, 
writing,  mathematics,  and  science — 
essential  for  postsecondary  education 
and  in  which  participants  are  deficient; 
and 

(ii)  The  comprehensiveness  of  the 
applicant's  plan  for  providing  the 
activities  and  services  listed  in — 

(A)  Sections  645.10,  645.11,  and  645.12 
if  the  application  is  for  a  regular 
Upward  Bound  project;  and 

(B)  Sections  645.1G(c)  and  645.13  if  the 
application  is  for  an  Upward  Bound 
Veterans  project;  and 

(C)  Section  645.14  if  the  application 
includes  an  educational  component  for 
participants  of  limited  proficiency  in 
English,  in  addition  to  a  regular  Upward 
Bound  project  or  an  Upward  Bound 
Veterans  project. 

(h)  Resources  and  organization.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  and  organization  to 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  applicant 
plans  to  publicize  and  orient  residents  of 
the  target  area,  target  schools,  and  the 
institutional  community  to  the  goals  and 
objectives  of  the  Upward  Bound 
program:  and 

(ii)  The  extent  to  which  the  applicant 
has  provided  for  the  use  of  community 
and  other  resources  to  supplement 
authorized  activities. 

(20  U.S.C.  1221e-3(a)(l):  1070d.  ia70d-la) 

§  645.32    Prior  experience. 

For  each  applicant  that  has  conducted 
an  Upward  Bound  project  within  the 
previous  three  years,  the  Secretary — 

(a)  Reviews  materials  and  documents, 
such  as  performance  reports,  evaluation 
reports,  and  site  visit  reports,  for 
information  that  shows  that  the 
applicant  has  successfully  carried  out  an 
Upward  Bound  project  during  that  time; 

(b)  Looks  for  information  that  shows 
the  extent  of  the  applicant's  success  in 
meeting  the  performance  standards 
listed  in  §  645.43;  and 

(c)  Awards  up  to  30  additional  points 
for  this  criterion. 

(20  U.S.C.  1070d.  1070d-la) 


Subpart  E— What  Conditions  Must  be 
Met  by  a  Grantee? 

§645.40    Allowable  costs. 

Allowable  project  costs  may  include 
the  following  costs  reasonably  related  to 
carrying  out  an  Upward  Bound  project: 

(a)  In-service  training  of  project  staff 
if  approved  by  the  Secretary. 

(b)  The  rental  of  space  if  space  is  not 
available  at  the  host  institution(s)  and 
the  space  rented  is  not  owned  by  the 
host  institution(s). 

(c)(1)  Room  and  board  expenses  for 
Upward  Bound  participants  for  a 
summer  residential  component — 
computed  on  a  weekly  basis — if  the 
weekly  rate  charged  the  Upward  Bound 
project  does  not  exceed  the  weekly  rate 
the  host  institution  charges  regularly 
enrolled  students  at  the  institution  for 
the  summer  session. 

(2)  If  the  host  institution  does  not  have 
a  summer  session  operating  at  the  some 
time  as  the  Upward  Bound  project,  the 
room  and  board  rate— computed  on  a 
weekly  basis — may  be  no  higher  than 
the  rate  the  institution  charges  its 
regularly  enrolled  students  during  the 
academic  year. 

(d)  Room  and  board  for  those  persons 
responsible  for  dormitory  supervision  of 
participants  during  a  residential  summer 
component. 

(e)  Meal  expenses  for  Upward  Bound 
participants  in  a  nonresidential  summer 
component. 

(f)  Transportation,  meals,  and 
overnight  accommodations  for  staff 
members  when  they  are  required  to 
accompany  participants  in  project 
activities,  such  as  field  trips,  that  are 
specifically  approved  by  the  Secretary 
in  writing  and  in  advance  of  those  trips. 

(g)  Student  activities  fees. 

(h)  Admission  fees  to  educational 
activities,  museums,  and  other  events 
that  have  as  their  purpose  the 
intellectual,  social,  and  cultural 
development  of  participants. 

(i)  Entertainment  costs  for  one  project- 
sponsored  banquet  or  ceremony. 

(j)  Tuition  costs  for  college  credit 
courses  at  the  host  institution  for 
participants  in  the  Bridge  Summer 
Component. 

(k)(l)  Accident  insurance  to  cover  any 
injuries  to  project  participants  while 
participating  in  a  project  activity;  and 

(2)  Medical  insurance  for  the  project 
participant  while  participating  full-time 
"in  the  summer  component. 

(1)  Courses  in  English  language 
instruction  for  participants  with  limited 
proficiency  in  English  if  these  classes 
are  limited  to  project  participants  and  if 
these  classes  are  not  otherwise 
available  in  the  target  area. 
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(m)  Educational  field  trips  to  places  in 
resonable  proximity  to  the  project's 
location. 

(n)  Transportation  costs  of 
participants  for  regularly  scheduled 
project  activities. 

(o)(l)  Transportation  costs  for  project- 
scheduled  visits  to  the  campus  of  the 
host  institution  by  parents,  foster 
parents,  or  legal  guardians  of 
participants;  and 

(2)  Overnight  accommodation  costs 
for  these  persons  if  necessary  because 
of  the  distance  between  their  home  and 
the  campus. 
(20  U.S.C.  1070d,  1070d-la) 

§  645.4 1    Nonallowable  costs. 

Costs  that  may  not  be  charged  against 
a  grant  under  this  program  include  the 
following: 

(a)  The  duplicaton  of  services  that  are 
available  to  participants  through — 

(1)  State,  local,  or  private  sources; 

(2)  The  institution  or  agency 
sponsoring  the  project;  or 

(3)  Other  Federal  programs. 

(b)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(c)  The  purchase  of  any  equipment, 
unless  the  grantee  demonstrates  to  the 
Secretary's  satisfaction  that  purchase  is 
less  expensive  than  renting. 

(d)  Meals  for  staff  except  as  provided 
in  §  645.40(d)  and  (f). 

(e)  Clothing. 

(f)  Room  and  board  for  administrative 
and  instructional  staff  personnel  who  do 
not  have  responsibility  for  dormitory 
supervision  of  projects  participants 
during  a  residential  summer  component 
unless  these  costs  are  approved  by  the 
Secretary. 

(g)  Room  and  board  for  participants  in 
Upward  Bound  Veterans  projects. 

(h)  The  construction,  renovation,  or 
remodeling  of  any  facilities. 

(i)  Tuition,  stipends,  or  any  other  form 
of  student  financial  support  for  project 
staff. 

(j)  Stipends  for  veterans. 

(20  U.S.C.  1070d.  1070d-la) 

§645.42    Stipends. 

For  all  participants  who  participate  on 
an  essentially  full-time  basis,  an 
Upward  Bound  project  shall  provide 
stipends  as  follows: 

(a)  Academic  year  component. 

(1)  The  stipend  shall  not  exceed  $40 
per  month  during  the  academic  year 
component. 

(2)  The  grantee  shall  prorate  the 
amount  of  the  stipend  according  to  the 
number  of  scheduled  sessions  in  which 
the  student  participated  during  the 
month. 


(b)  Summer  component. 

(1)  The  stipend  shall  not  exceed  $15 
per  week  during  the  summer  component. 

(2)  In  order  to  receive  the  stipend,  the 
participant  must  show  evidence  of 
satisfactory  participation  in  the  project 
activities  for  the  week,  including — 

(i)  Regular  attendance;  and 
(ii)  Performance  in  accordance  with 
standards  established  by  the  grantee 
and  described  in  the  application. 

(20  U.S.C.  1070d.  1070d-la) 

§  645.43    Performance  standards 
[Reserved] 

Note.— The  Secretarj'  will  publish,  as  a 
separate  Notice  of  Proposed  Rulemaking, 
proposed  performance  standards. 

Subpart  F— What  Are  ttie 
Administrative  responsibilities  of  a 
Grantee? 

§  645.50    Recordkeeping. 

(a)  A  grantee  shall  keep  records  on 
the  services  provided  to  all  participants 
and  groups,  including — 

(1)  Counseling  activities,  such  as 
family  contracts,  career  explorations, 
college  visits,  referrals,  and  assistance 
in  course  selections; 

(2)  Contacts  with  participants, 
services  provided,  measurements  of 
progress,  and  reports  that  relate  to  the 
academic  and  other  types  of  assistance 
provided  the  participants; 

(3)  Assistance  to  participants  in 
applying  for  and  gaining  admission  to 
postsecondary  institutions;  and 

(4)  Assistance  to  participants  in 
applying  for  student  financial  aid. 

(b)  To  document  the  progress  of  each 
participant,  the  grantee  shall  keep  the 
following  on  file: 

(1)  The  participant's  name,  age,  sex, 
ethnic  and  racial  background,  telephone 
number,  and  permanent  address. 

(2)  A  medical  consent  form  signed  by 
the  participant's  parent  or  guardian. 

(3)  The  information  used  to  select  the 
participant  including — 

(i)  Documentation  of  the  participant's 
eligibility  to  receive  services; 
(ii)  Records  of  interviews;  and 
(iii)  Copies  of  the  participant's  high 
school  transcripts,  aptitude  and 
achievement  test  scores,  interest 
inventories,  and  other  diagnostic 
measures  of  the  participant's  academic 
strengths  and  weaknesses  at  the  time  of 
his  or  her  entry  into  the  project. 

(4)  An  individualized  plan  of  program 
support  developed  to  improve  the 
participant's  skills. 

[5]  Documentation  of  follow-up  on  the 
participant,  with  particular  emphasis  on 
his  or  her  postsecondary  enrollment  and 
status. 

(6)  Any  recommendations  made  to  the 
participant,  on  the  completion  of  the 


project,  regarding  his  or  her  educational 
and  carreer  potentials. 

(7)  The  reasons  for  a  participant's 
leaving  the  project  if  he  or  she  left  prior 
to  enrollment  in  a  postsecondary 
educational  institution. 

(c)  Files  for  projects  serving  veterans 
shall  include  all  of  the  records  indicated 
in  paragraphs  (a)  and  (b)  of  this  section 
other  than  the  medical  consent  form 
required  by  §645.50(b)(2). 

(20  U.S.C.  1070d,  1070d-la} 

[FR  Doc.  80-40530  Filed  12-30-80;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  642 

Training  Program  for  Special  Programs 
Staff  and  Leaderstiip  Personnel 
(Training  Program) 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
adopt  the  regulations  for  thg^ Training 
Program.  The  regulations  are  being 
adopted  to  reflect  the  statutory  changes 
contained  in  the  Education  Amendments 
of  1980.  The  regulations  will  permit  the 
funding  of  grants  to  meet  the  training 
needs  of  Special  Programs  Staff  and 
Leadership  Personnel. 
DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

Currently  the  Department  of 
Education  plans  to  hold  public  meetings 
in  four  cities.  The  tentative  date  for  each 
meeting  follows: 

February  9, 1981— Washington,  D.C. 
February  11, 1981 — Chicago,  Illinois 
February  17, 1981 — San  Francisco, 

California 
February  19, 1981— Dallas,  Texas 
ADDRESSES:  Comments  should  be 
addressed  to  Mary  Kathleen  Smith 
(Room  3514  ROB-3),  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Washington,  D.C.  20202. 

The  public  will  be  advised — through  a 
notice  published  in  the  Federal 
Register — of  the  time  and  specific 
location  of  each  public  meeting  listed  in 
the  Dates  section  of  this  Preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kathleen  Smith,  Telephone  No. 
(202)  245-2511. 

SUPPLEMENTARY  INFORMATION:  On 
January  12, 1978,  the  Commissioner  of 
Education  published  in  the  Federal 
Register  the  proposed  regulations  for  the 
Training  Program  for  Special  Programs 
Staff  and  Leadership  Personnel.  The 
Commissioner  subsequently  decided 
that  program  regulations  were  not 
necessary  to  govern  the  Training 
Program,  which  was  then  a  contract 
program.  As  a  result,  no  final  regulations 
were  published. 

The  Education  Amendments  of  1980 
changed  the  Training  Program  from  a 
contract  program  to  a  discretionary 
grant  program.  These  proposed 
regulations  reflect  this  change  as  well  as 
the  other  statutory  changes  made  by  the 
Amendments. 

In  orgatiizing  these  proposed 
regulations,  the  Secretary  has  followed 
the  format  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  These  changes  reflect  the 


Secretary's  concern  that  the  regulations 
be  easy  to  understand  and  follow.  The 
proposed  regulations  for  the  Special 
Programs  for  Students  from 
Disadvantaged  Backgrounds,  of  which 
the  Training  Program  is  a  part  are  made 
consistent  with  these  format  changes. 

These  proposed  regulations 
incorporate  by  reference  34  CFR  Parts  75 
and  71  of  EDGAR;  therefore,  the 
regulations  do  not  repeat  certain  types 
of  information  and  requirements  which 
are  found  in  EDGAR.  However,  the 
general  selection  criteria  found  in 
EDGAR  (34  CFR  Part  75.202  through 
75.206)  have  been  repeated  in  these 
regulations  for  the  convenience  of  the 
applicant  (Section  642.31  (a)  through  (e)). 

The  Education  Amendments  of  1980 
require  the  Secretary,  when  making 
grants  for  the  Training  Program,  to 
consider  the  prior  experience  of  service 
delivery  under  the  Training  Program  by 
each  applicant.  The  Secretary  proposes 
to  make  "prior  experience"  one  of  the 
selection  criteria  for  this  program.  The 
public  is  invited  to  comment  on  this 
approach  and  on  the  weighting  of  that 
criterion  as  well  as  that  of  the  other 
selection  criteria. 

The  Secretary  intends  to  base  the 
evaluation  of  prior  experience  on 
published  performance  standards.  These 
performance  standards  have  not  yet 
been  developed.  The  public  is  invited  to 
submit  suggestions  for  performance 
standards  at  this  time.  The  Secretary 
will  develop  performance  standards  at  a 
later  date  and  the  public  will  have  the 
opportunity  to  comment  on  the  specific 
standards  when  they  are  published  as 
proposed  rules. 

In  order  to  meet  the  training  needs  of 
local  areas,  the  Secretary  has  allowed 
for  some  flexibility  in  these  proposed 
regulations.  The  Secretary  proposes  to 
announce  in  the  application  notice 
published  in  the  Federal  Register  the 
kinds  and  scope  of  training,  the  training 
topics,  and  the  categories  of  individuals 
to  be  trained  in  any  year.  The  Secretary 
would  establish  these  parameters  after 
consultation  with  regional  and  State 
professional  association  personnel  who 
have  special  knowledge  of  the  training 
needs  of  Special  Programs  staff  and 
leadership  personnel. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  the  60th  day  after  publication  of 
this  document  will  be  considered  in  the 
development  of  the  final  regulations. 


All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3514.  ROB-3,  7th  and  D  Streets,  SW. 
Washington.  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.103,  Training  Program  for  Special  Programs 
Staff  and  Leadership  Personel) 

Dated:  23  December  1980. 
Shirley  M.  Hufstedler. 
Secretary  of  Education. 

The  Secretary  proposes  to  add  the 
new  Part  642  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  642— TRAINING  PROGRAM  FOR 
SPECIAL  PROGRAMS  STAFF  AND 
LEADERSHIP  PERSONNEL 

Subpart  A— General 

Sec. 

642.1  Training  program  for  special  programs 
staff  and  leadership  personnel. 

642.2  Eligible  grantees. 

642.3  Eligible  project  participants. 

642.4  Regulations  that  apply  to  the  training 
program. 

642.5  Definitions  that  apply  to  the  training 
program. 

Subpart  B— What  Kinds  of  Projects  Does 
the  Department  of  Education  Assist  Under 
This  Program? 

642.10  Kinds  and  scope  of  projects  assisted 
under  the  training  program. 

642.11  Training  program  topics. 

642.12  Consultation  with  regional  and  State 
professional  associations. 

642.13  Training  activities  and  services. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

642.20    How  to  apply  for  funds. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

642.30  How  the  Secretary  evaluates  an 
application.   • 

642.31  Selection  criteria  the  Secretary  uses. 

642.32  Prior  experience. 

642.33  Geographic  distribution. 


Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

Sec. 

642.40  Allowable  costs. 

642.41  Nonallowable  costs. 

642.42  Performance  standards.  [Reserved] 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  a  Grantee? 

642.50    Recordkeeping. 

Authority:  Sees.  417A  and  417F  of  Title  IV 
of  the  Higher  Education  Act  of  1965,  as 
amended  by  Sec.  405,  Pub.  L.  96-374,  94  Stat. 
1407-1411  and  94  Stat.  1504. 

Subpart  A— General 

§  642.1    Training  program  for  special 
programs  staff  and  leadership  personnel. 

The  Training  Program  for  Special 
Programs  Staff  and  Leadership 
Personnel — referred  to  in  these 
regulations  as  Training  Program — 
provides  Federal  financial  assistance  for 
projects  that  improve — 

(a)  The  skills  of  persons  employed  or 
preparing  for  employment  in  projects 
under  the  Special  Programs  for  Students 
from  Disadvantaged  Backgrounds; 

(b)  The  skills  of  staff  and  leadership 
personnel  who  are  directly  involved  in 
the  education  of  participants  served  by 
Special  Programs  projects;  and 

(c)  The  operation  of  Special  Programs 
projects. 

(20  U.S.C.  1070d.  1070d-ld) 

§  642.2    Eligible  grantees. 

(a)  The  following  are  eligible  to  apply 
for  a  grant  to  carry  out  a  Training 
Program  project: 

(1)  Institutions  of  higher  education. 

(2)  Combinations  of  institutions  of 
higher  education. 

(3)  Public  and  nonprofit  private 
agencies  and  organizations. 

(b)  Unless  if  is  applying  for  a  grant  for 
a  Training  Program  project  that  is 
national  of  inter-regional,  an  applicant 
may  apply  for  a  grant  only  for  a  project 
to  serve  the  region  or  State,  as 
applicable,  in  which  the  applicant  is 
located. 

(20  U.S.C.  1070d,  1070d-ld) 

§  642.3    Eligible  project  participants. 

(a)  The  following  are  eligible  for 
training  under  this  program: 

(1)  Project  directors  and  staff 
members  of  Special  Programs  projects 
who  are  employed  to  deliver  services  to 
participants  in  Special  Programs 
projects. 

(2)  Staff  and  leadership  personnel 
who  arc — 

(i)  Employed  by  institutions,  agencies, 
or  organizations  fliat  have  been 
awarded  grants  to  carry  out  a  Special 
Programs  project;  and 


(ii)  Directly  involved  in  the  delivery  of 
services  to  participants  served  by  these 
Special  Programs  projects. 

(3)  Individuals  who  are  preparing  for 
employment  as  staff  or  leadership 
personnel  in  Special  Programs  projects. 

(4)  Other  staff  and  leadership 
personnel  who  are  directly  involved  in 
the  education  or  participants  served  by 
Special  Programs  projects. 

(b)  Unless  an  individual  is 
participating  under  this  program  in 
training  that  is  national  or  inter- 
regional— 

(1)  The  individual  must  be  employed 
by  or  corrected  with  a  Special  Programs 
project  in  the  State  or  region  in  which 
the  Training  Program  project  is 
conducted;  or 

(2)  If  the  individual  is  preparing  for 
employment  in  a  Special  Programs 
project,  the  individual  must  currently 
reside  in  the  State  or  region  in  which  the 
Training  Program  project  is  conducted. 

(c)(1)  The  Secretary  may  each  year 
select — from  among  the  categories  of 
persons  listed  in  paragraph  (a)  of  this 
section — the  category  or  categories  of 
persons  eligible  to  receive  training  under 
this  program  during  that  year. 

(2)  The  Secretary  announces  this 
selection  in  the  application  notice 
published  in  the  Federal  Register. 

(20  U.S.C.  1070d,  1070d-ld) 

§  642.4    Regulations  that  apply  to  the 
training  program. 

The  following  regulations  apply  to'the 
Training  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  in  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  642. 
(20  U.S.C.  1221e-3(a}(l)) 

§  642.5    Definitions  that  apply  to  the 
training  program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 


Applicant 

Nunprofcl 

Application 

Private 

Award 

ProjeLt 

Biidgel 

PiojccI  porK>d 

EDGAR 

Public 

Eijuipment 

Secondari  school 

Faciliiies 

Se(  .'^elarv 

Fiscal  year 

Stale 

Grant 

Supplies 

C.-'antee 

(b)  Definitions  that  apply  to  this  part. 
The  following  definitions  apply  to  this 
part: 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

(20  U.S.C.  1001  et.  seq.) 


"Combination  of  institutions  of  higher 
education"  means: 

(1)  A  group  of  institutions  of  higher 
education  that  have  entered  into  a 
cooperative  arrangement  to  carry  out  a 
common  objective;  or 

(2)  A  public  or  nonprofit  private 
agency,  organization,  or  institution 
designated  or  created  by  a  group  of 
institutions  of  higher  education  to  carrj' 
out  a  common  objective  on  their  behalf. 
(20  U.S.C.  ll4i(j)) 

"Institution  of  higher  education" 
means  an  educational  institution  as 
defined  in  Sections  1201(a)  and  481  of 
the  Higher  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1141(a);  1088) 

"Leadership  personnel"  are  persons 
directing  or  providing  services  to 
individuals  participating  in  Special 
Programs  projects.  These  persons 
include — but  are  not  limited  to — 
teachers,  trainers  of  teachers, 
counselors,  secondary  and 
postsecondary  school  administrators, 
supervisors,  researchers.  State 
Educational  consultants,  and  school 
psychologists. 

(20  U.S.C.  1070d,  1070d-ld) 

"Region"  means  any  one  of  the 
following  10  regions  of  the  United 
States: 

(1)  Region  I  includes  Connecticut, 
Maine,  Massachusetts.  New  Hampshire. 
Rhode  Island,  Vermont. 

(2)  Region  II  includes  New  Jersey. 
New  York,  Puerto  Rico,  the  Virgin 
Islands. 

(3)  Region  III  includes  Delaware. 
Maryland,  Pennsylvania,  Virginia, 
District  of  Columbia. 

(4)  Region  IV  includes  Alabama, 
Florida.  Georgia.  Kentucky,  Mississippi. 
North  Carolina,  South  Carolina, 
Tennessee. 

(5)  Region  V  includes  Illinois,  Indiana. 
Michigan,  Minnesota,  Ohio,  Wisconsin. 

(6)  Region  VI  includesiArkansas, 
Louisiana,  New  Mexico.  Oklahoma, 
Texas. 

J7)  Region  VII  includes  Iowa,  Kansas. 
Missouri,  Nebraska. 

(8)  Region  VIII  includes  Colorado. 
Montana,  North  Dakota,  South  Dakota. 
Utah,  Wyoming. 

(9)  Region  IX  includes  Arizona, 
California,  Hawaii.  Nevada,  the 
Northern  Mariana  Islands,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands,  Guam. 

(10)  Region  X  includes  Alaska,  Idaho, 
Oregon,  Washington. 

(20  U.S.C.  1070d,  1070d-ld) 
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Subpart  B— What  Kinds  of  Projects 
Does  the  Department  of  Education 
Assist  Under  This  Program? 

§  642. 1 0    Kinds  and  scope  of  projects 
assisted  under  the  training  program. 

(a)  Training  Program  projects  may 
include — 

(1)  Conferences; 
(2]  Internships; 

(3)  Seminars;  and 

(4)  Workshops. 

(b)  The  scope  of  the  Training  Program 
projects  may  be — 

(1)  State; 

(2)  Regional; 

(3)  Inter-regional;  or 

(4)  National. 

(c)(1)  The  Secretary  may  each  year 
select — from  among  the  kinds  and  scope 
of  training  in  paragraphs  (a)  and  (b)  of 
this  section — the  kinds  and  scope  of 
training  that  may  be  considered  for 
funding  in  that  year. 

(2)  The  Secretary  announces  this 
selection  in  the  application  notice  of  the 
Federal  Register. 

(20  U.S.C.  1070d,  1070d-ld) 

§642.11    Training  program  topics. 

(a)  Training  Program  topics  may 
include — 

(1)  Project  evaluation; 

(2)  Recordkeeping,  data  collection, 
analysis,  and  dissemination; 

(3)  Assessments  of  the  needs  of  a 
project,  its  staff,  and  its  participants; 

(4)  Curricula  design; 

(5)  Instructional  models; 

(6)  Techniques  of  instruction; 

(7)  In-service  training  approaches  and 
programs; 

(8)  Theories  of  counseling; 

(9)  Techniques  of  counseling; 

(10)  Career  counseling; 

(11)  Tutorial  theories; 

(12)  Tutorial  models; 

(13)  Management  skills; 

(14)  Program  management; 

(15)  Staffing; 

(16)  Fiscal  management  and  reporting; 

(17)  The  relationship  between  the 
Special  Programs  project  and  the 
Department  of  Education; 

(18)  Tests  and  measurements; 

(19)  Orientation  to  other  programs  and 
projects  that  can  supplement  or 
complement  a  Special  Programs  project; 
and 

(20)  Techniques  of  coordination  and 
referral. 

(b)(1)  The  Secretary  may  each  year 
select — from  among  the  topics  in 
paragraph  (a)  of  this  section — the 
specific  topics  of  training  that  may  be 
considered  for  funding  in  that  year. 

(2)  The  Secretary  announces  this 
selection  in  the  application  notice  in  the 
Federal  Register. 


(20  U.S.C.  1070d,  1070d-ld) 

§  642.12    Consultation  with  regional  and 
State  professional  associations. 

Before  announcing  the  categories  of 
personnel,  kinds  and  scope  of  training, 
and  training  topics  to  be  funded  in  any 
given  fiscal  year,  the  Secretary  consults 
with  persons  of  regional  and  State 
professional  associations  having  special 
knowledge  of  the  needs  and  problems  of 
Special  Programs  projects  and  of  the 
needs  of  persons  working  with 
participants  of  the  Special  Programs 
projects. 

(20  U.S.C.  1070d,  1070d-ld) 

§  642.13    Training  activities  and  services. 

Each  Training  Program  project  must — 

(a)  Identify  specific  strengths,  needs, 
and  weaknesses  of  project  participants 
in  terms  of  their  job  or  potential  job  in 
the  Special  Programs; 

(b)  If  not  otherwise  available,  design 
and  develop  training  materials,  methods, 
and  programs  to  meet  the  identified 
needs; 

(c)  Provide  training  based  on  the 
materials,  methods,  and  programs; 

(d)  Evaluate  the  effectiveness  of  the 
training  materials,  methods,  and 
programs  in  meeting  the  needs  of  the 
participants.  The  evaluation  should 
include  follow-up  on  the  participants; 

(e)  Assure  that  the  project  will 
cooperate  with  any  foUowup  studies  of 
project  participants  conducted  or 
authorized  by  the  Secretary; 

(f)  Provide  for  the  dissemination  of  the 
results  of  the  project; 

(g)  Make  available — to  other  Training 
Program  projects  and  to  Special 
Programs  projects — materials, 
techniques,  and  results  of  the  project; 

(h)  Engage  a  staff  that  is 
commensurate  with  the  workload  and 
time  needed  to  carry  out  the  training 
activities; 

(i)  Ensure  that,  during  the  project 
period,  participants  in  the  Training 
Progrma  project  are  not  used  in  research 
being  conducted  by  project  staff  or  other 
individuals;  and 

(j)  Assure  that  training  materials  and 
content  comply  with  the  regulations  and 
policies  of  the  Special  Programs, 

(20  U.S.C.  1070d.  1070d-ld) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  642.20    How  to  apply  for  funds. 

To  apply  for  a  new  grant,  an  applicant 
shall  follow  the  procedures  and  meet  the 
requirements  contained  in  EDGAR,  34 
CFR  Part  75,  Subpart  C. 

(20  U.S.C.  1221e-3(a)(l);  1070d,  1070d-ld] 


Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  642.30    How  the  Secretary  evaluates  an 
application. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  642.31. 

(1)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(2)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
the  parentheses  next  to  the  heading  of 
that  criterion. 

(b)  In  addition,  for  applicants  that 
have  conducted  a  Training  Program 
project  within  the  previous  three  years, 
the  Secretary  considers  the  prior 
experience  of  the  applicant  as  indicated 
in  §  642.32.  The  Secretary  awards  up  to 
30  additional  points  for  prior  experience. 

(20  U.S.C.  1070d,  1070d-ld) 

§  642.31    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
criteria — in  paragraphs  (a)  through  (j) — 
to  evaluate  applications  for  new 
awards: 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
this  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women;  and 

(C)  Handicapped  persons. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quahfications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 
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(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  the  quahfications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
infields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows— 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 
(l)The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Project  design.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  project  design. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  techniques 
are  designed  specifically  to  enable 
project  participants  to  better  meet  the 


needs  of  those  served  by  the  Special 
Programs; 

(ii)  The  extent  to  which  the  training 
objectives  are — 

(A)  Clear  and  specific; 

(B)  Measurable;  and 

(C)  Related  to  the  duties  and 
responsibilities  of  the  training 
participants; 

(iii)  The  extent  to  which  provision  is 
made  for  making  materials,  techniques, 
and  results  of  the  project  available  to 
Special  Programs  projects  and  to  other 
Training  Program  projects;  and 

(iv)  The  comprehensiveness  of  the 
applicant's  plan  for  providing  the 
activities  and  services  required  by 
§  642.13. 

(g)  Benefit  and  impact.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  training  will  benefit  the 
participants  and  affect  those  served  by 
the  Special  Programs. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  extent  to  which  the  training 
will  increase  the  qualifications  and 
skills  of  staff  and  leadership  personnel 
who  are  employed  in  or  are  preparing 
for  employment  in  the  Special  Programs; 

(ii)  The  extent  to  which  the  training 
will  increase  the  participants' 
knowledge  and  understanding  of  the 
objectives  of  the  Special  Programs  and 
of  the  ways  of  meeting  the  needs  of 
disadvantaged  students; 

(iii)  The  extent  to  which  the  training 
will  improve  the  operation  of  Special 
Programs  projects;  and 

(iv)  The  extent  to  which  the  training 
will  complement  and  not  duplicate  the 
training  efforts  of  the  Department  of 
Education. 

(h)  CoAimitment.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  is  committed  to  the 
education  of  disadvantaged  students  in 
general  and  to  the  project's  objectives  in 
particular. 

(2)  To  determine  the  extent  of 
commitment,  the  Secretary  considers — 

(i)  Relevant  excerpts  from  official 
documents,  such  as  course  catalogs  and 
the  applicant's  charter,  constitution,  and 
by-laws,  which  stipulate  that  the 
appHcant  is  committed  to  the  education 
of  disadvantaged  students  and  to  the 
training  project's  objectives:  and 

(ii)  Efforts  by  the  applicant  to  improve 
the  educational  opportunities  of 
disadvantaged  students  and  its 
accomplishments  in  this  area. 

(i)  Need.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows  a 
need  for  a  Training  Program  project. 


(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  addresses  a  specific 
need  for  training  not  addressed  by  other 
training  projects  available  to  the 
training  participants. 

(j)  Staff  and  consultants.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  and 
diversity  of  the  staff  and  consultants 
that  the  appUcant  plans  to  use. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  quality  of  the  applicant's  plan 
to  recruit  and  employ  a  diverse  group  of 
qualified  staff  and  consultants  who 
reflect  the  ethnic  and  racial  diversity  of 
the  training  participants  and  projects  to 
be  involved  in  the  training;  and 

(ii)  The  extent  to  which  the  applicant 
will  recruit  and  employ  staff  and 
consultants  who  are  knowledgeable  of 
the  Special  Programs  and  of  the  needs  of 
disadvantaged  students  served  in  the 
Special  Programs. 

(20  U.S.C.  1221e-3(a)(l);  1070d,  1070d-ld) 

§  642.32    Prior  experience. 

For  each  applicant  that  has  conducted 
a  Training  Program  project  within  the 
previous  three  years,  the  Secretary — 

(a)  Reviews  materials  and  documents, 
such  as  performance  reports,  evaluation 
reports,  and  site  visit  reports,  for 
information  that  shows  that  the 
applicant  has  successfully  carried  out  a 
Training  Program  project  during  that 
time; 

(b)  Looks  for  information  that  shows 
the  extent  of  the  applicant's  success  in 
meeting  the  performance  standards 
listed  in  §  642.42;  and 

(c)  Awards  up  to  30  additional  points 
for  this  criterion. 

(20  U.S.C.  1070d.  1070d-ld) 

§  642.33    Geographic  distribution. 

Except  when  making  grants  that  are 
national  or  interregional  in  scope,  the 
Secretary  funds  one  Training  Program 
grant  per  region  before  funding 
additional  grants  in  any  regional  if — 

(a)  There  are  sufficient  funds  to  permit 
the  funding  of  at  least  10  grants; 

(b)  There  is  an  eligible  application 
from  the  region;  and 

(c)  There  is  a  need  for  a  Training 
Program  project  in  the  region. 

(20  U.S.C.  1070d,  1070d-ld) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  642.40    Allowable  costs. 

Allowable  project  costs  may  include 
the  following  costs  reasonably  related  to 
carrying  out  a  Training  Program  project: 

(a)  Rental  of  space,  if  space  is  not 
available  at  the  sponsoring  institution 
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and  if  the  space  is  not  owned  by  the 
sponsoring  institution. 

(b)  Printing. 

(c)  Postage. 

(d)  Purchase  or  rental  of  equipment  if 
approved  in  writing  by  the  Secretary. 

(e)  Consumable  supplies 

(f)  Transportation  costs  for 
participants,  staff,  and  consultants. 

(g)  Lodging  and  subsistence  costs  for 
participants,  staff,  and  consultants. 

(h)  Fees  for  consultants. 

(i)  Honorariums  for  keynote  speakers. 

(j)  Other  costs  that  are  specifically 
approved  in  advance  and  in  writing  by 
the  Secretary. 
(20  U.S.C.  1070d,  1070d-ld) 

§642.41    Nonallowable  costs. 

Costs  that  may  not  be  charged  against 
a  grant  under  this  program  include  the 
following: 

(a)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(b)  The  construction,  renovation,  or 
remodeling  of  any  facilities. 

(c)  Stipends,  tuition  fees,  and  other 
direct  financial  assistance  to  trainees 
other  than  those  participating  in 
internships. 

(20  U.S.C.  1070d,  1070d-ld) 

§  642.42    Performance  standards. 
[Reserved] 

[The  Secretary  will  publish  a  separate 
notice  of  proposed  rulemaking  proposed 
performance  standards.] 

Subpart  F— What  Are  the 
Administrative  Responsibilities  of  a 
Grantee? 

§  642.50    Recordkeeping. 

Each  project  shall  maintain  records  of 
project  activities  and  services.  The 
records  shall  include — 

(a)  The  number  of  training  sessions; 

(b)  The  number  of  participants 
attending  each  session; 

(c)  The  number  of  consultants  used  at 
each  session; 

(d)  Tb?  ethnic  and  racial  distribution 
of  participants; 

(e)  The  ethnic  and  racial  distribution 
of  staff  and  consultants; 

(f)  The  distribution  of  participants  by 
types  of  Special  Programs  projects; 

(g)  The  materials  provided  to  the 
participants;  and 

(h)  The  evaluations,  including 
participant  evaluations,  of  each  training 
session. 

(20  U.S.C.  1070d,  1070d-ld) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  650 

National  Graduate  Fellows  Program 

aoency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  is  issuing 
proposed  regulations  for  the  Natiosal 
Graduate  Fellows  Program.  The  purpose 
of  these  regulations  is  to  Implement  Title 
DC  Part  C  of  the  Higher  Education  Act  of 
1965,  as  amended  by  the  Education 
Amendments  of  1980.  These  regulations 
specify  how  an  individual  applies  for  a 
fellowship  and  what  conditions  must  be 
met  by  a  fellow  for  continued  eligibihty. 
In  addition,  these  regulations  describe 
the  responsibilities  of  the  National 
Graduate  Fellowship  Program  Board 
(the  Fellowship  Board). 
DATES:  Interested  persons  are  invited  to 
submit  comments,  suggestions,  or 
objections  regarding  the  proposed 
regulations  on  or  before  March  2, 1981. 

ADDRESSES:  Comments  should  be 
addressed  to:  Donald  N.  Bigelow,  Chief, 
Graduate  Training  Branch,  Division  of 
Training  and  Facihties,  (Room  3060, 
ROB-3),  400  Maryland  Avenue  SW., 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  N.  Bigelow,  telephone:  (202)  245- 
2347. 

SUPPLEMENTARY  INFORMATION:  The 
National  Graduate  Fellow  Program  is  a 
new  program  authorized  under  Title  IX, 
Part  C,  of  the  Higher  Education  Act,  as 
amended.  The  statute  provides  for 
fellowships  to  be  awarded  directly  to 
students  to  study  at  the  doctoral  level  in 
selected  fields  of  the  arts,  humanities, 
and  social  sciences.  Many  of  the 
responsibilities  under  this  program 
regarding  procedures  and  criteria  for 
selection  of  fellows  and  general  policies 
for  the  program  and  are  vested  in  the 
Fellowship  Board.  The  Board  is 
composed  of  individual  representatives 
of  both  public  and  private  institutions  of 
higher  education  appointed  by  the 
President.  These  proposed  regulations 
do  not  address  matters  that  will  have  to 
be  addressed  by  the  Fellowship  Board. 

Invitation  to  Comment 

Interested  persons  are  invited  to^ 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
They  are  also  invited  to  make 
suggestions  on  matters  to  be  decided  by 
the  Fellowship  Board,  including  general 
policies  for  the  program,  the  fields  in 
which  fellowships  are  to  be  awarded, 
the  number  of  fellowships  in  each 


designated  field,  and  the  criteria  for 
selection  of  fellows. 

Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  the  60th  day  after  publication  of 
this  document  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3060,  ROB#3.  7th  and  D  Streets  SW., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  the  submission  of  information 
that  is  already  being  gathered  by  or  is 
available  for  any  other  agency  or 
authority  of  the  United  States 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Dated:  December  23, 1980. 
(Catalog  of  Federal  Domestic  Assistance 
number  has  not  been  assigned) 
Shirley  M.  Hufstedler, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
650  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  650— NATIONAL  GRADUATE 
FELLOWS  PROGRAM 

Subpart  A— General 

Sec. 

650.1  National  Graduate  Fellows  Program. 

650.2  Eligible  parties. 

650.3  Definitions. 

Subpart  B— How  Does  an  Individual  Apply 
for  a  Fellowsliip? 

650.10     How  to  apply  for  funds. 
Subpart  C— How  are  Fellows  Selected? 

650.20  Procedures  for  selection. 

650.21  Selection  criteria. 

Subpart  D— What  Conditions  Have  to  be 
Met  by  Fellows? 

650.30  Where  fellows  may  study. 

650.31  Tenure  of  fellowship. 

650.32  Fellowship  conditions. 

650.33  Interruption  of  tenure.  v. 

650.34  Change  in  award. 

Subpart  E— What  are  the  Administrative 
Responsibilities  of  the  Institution? 

650.40  Amount  of  fellowship. 

650.41  Records  and  reports. 
Authority:  Part  C  of  Title  IX  of  the  Higher 

Education  Act,  as  amended  by  Pub.  L.  96-374 
(94  Stat.  1367. 1487;  20  U.S.C.  1134h-1134k). 


Subpart  A— General 

§  650.1    National  Graduate  Fellows 
Program. 

The  Secretary  may  award  up  to  450 
competitive  fellowships  annually  for 
study  at  the  doctoral  level  in  selected 
fields  of  the  arts,  humanities,  and  social 
sciences. 

(20  U.S.C.  1134h(a);  H.  Conf.  Rejjt.  96-1337  at 
194] 

§  650.2    Eligible  parties. 

(a)  Fellowships  are  awarded  only  to 
students  of  superior  ability  selected  on 
the  basis  of  demonstrated  achievement 
and  exceptional  promise,  as  measured 
by  their  academic  record, 
recommendations  regarding  their 
qualifications,  and  other  evidence. 

(b)  At  the  time  of  application,  a 
student  may  not  have  begun  graduate 
study  in  the  field  for  which  application 
is  made  but  shall  be  eligible  to  begin 
graduate  study  not  later  than  the  next 
academic  year. 

(c)  An  eligible  student  shall  be  a 
national  of  the  United  States  or  reside  in 
the  United  States  for  other  than  a 
temporary  purpose  and  intend  to 
become  a  permanent  resident  or  be  a 
permanent  resident  of  the  Trust 
Territory  of  the  Pacific  Islands  or  the 
Northern  Mariana  Islands. 

§650.3    Definitions. 

The  following  definitions  apply  to  this 
Part: 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

"Fellow"  means  a  fellowship 
recipient. 

"Fellowship"  means  an  award  made 
to  a  person  for  graduate  study  under 
Title  IX-C  of  the  Act. 

"Fellowship  Board"  means  the 
National  Graduate  Fellowship  Program 
Board  composed  of  individual 
representatives  of  both  public  and 
private  institutions  of  higher  education 
appointed  by  the  President  to  establish 
general  policies  for  the  program  and 
oversee  its  operation. 

"Secretary"  means  the  Secretary  of 
Education,  or  designee. 

"Stipend"  means  the  amount  paid  to 
an  individual  awarded  a  fellowship, 
including  an  allowance  for  subsistence 
and  other  expenses  for  the  individual 
and  his  or  her  dependents,  not  to  exceed 
the  fellow's  demonstrated  level  of  need. 

(20  U.S.C.  1134k) 

Subpart  B— How  does  an  individual 
Apply  for  a  Fellowship? 

§  650. 1 0    How  to  apply  for  funds. 

Students  apply  directly  to  the 
Secretary  for  a  fellowship  award  in 
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response  to  an  appUcation  notice  and  in 
accordance  with  forms  and  instructions 
provided  by  the  Secretary. 
(20  U.S.C.  li34h) 

Subpart  C— How  are  Fellows 
Selected? 

§  650.20    Procedures  for  selection. 

The  Board  annually  selects  fields  in 
which  fellowships  are  to  be  awarded, 
determines  the  number  of  fellowships  in 
each  field,  and  appoints  distinguished 
panels  to  select  the  fellows  in  each  field. 
(20  U.S.C.  1134i(a)(2]) 

§  650.21     Selection  criteria. 

The  Board  establishes  criteria  for 
selection  of  fellows. 

Subpart  D— What  Conditions  Have  to 
be  Met  by  Fellows? 

§  650.30    Where  fellows  may  study. 

Each  fellow  is  entitled  to  use  the 
fellowship  in  a  doctoral  program  at  any 
accredited  institution  of  higher 
education  to  which  the  recipient  applies 
and  is  accepted  for  ^.laduate  study. 
(20  U.S.C.  1134i(c)) 

§  650.31    Tenure  of  fellowship. 

An  individual  may  receive  a 
fellowship  under  this  program  for  up  to 
48  months.  Each  award  is  for  a  period  of 
one  year  and  is  subject  to  renewal 
within  the  48  month  period. 

(20  U.S.C.  1134h(a)) 

§  650.32    Fellowship  conditions. 

In  order  to  continue  to  receive 
payments  under  a  fellowship,  a  fellow 
must: 

(a)  Maintain  satisfactory  progress  as 
determined  by  the  institution  of  higher 
education  at  which  the  fellow  is 
enrolled; 

(b)  Devote  essentially  full  time  to 
study  or  research  in  the  field  in  which 
the  fellowship  was  awarded;  and 

(c)  Not  engage  in  gainful  employment 
during  the  period  of  the  fellowship, 
except  on  a  part-time  basis  in  teaching, 
research,  or  similar  activities  approved 
by  the  Secretary. 

(20  U.S.C.  1134k(a)) 

§  650.33    Interruption  of  tenure. 

(a)  A  fellow  may  take  a  leave  of 
absence  for  a  period  of  up  to  12  months 
for  the  purpose  of  work,  travel,  or 
independent  study  away  from  the 
campus  if: 

(1)  The  leave  of  absence  is  approved 
by  the  institution  at  which  the  fellow  is 
enrolled  and  by  the  Secretary;  and 

(2)  The  work,  travel,  or  independent 
study  is  supportive  of  the  fellow's 
academic  program. 


86929 


(b)  The  Secretary  makes  no  payemnts 
to  the  fellow  or  the  institution  during 
this  period. 

(20  U.S.C.  1134h(b)) 

§  650.34    Change  in  award. 

After  an  award  is  made,  any  change 
in  the  field  of  study  or  institution 
requires  prior  approval  by  the  Secretary. 
(20  U.S.C.  1134h) 

Subpart  E— What  are  the 
Administrative  Responsibiilties  of  the 
Institution? 

§  650.-40    Amount  of  fellowship. 

(a)  The  Secretary  establishes  a 
maximum  stipend  level,  institutional 
allowance,  and  payment  procedures. 

(b)  The  amount  of  the  fellowship  will 
be  determined  according  to  the  fellow's 
demonstrated  financial  need.  With  the 
advice  of  the  Board,  the  Secretary 
develops  and  publishes  appropriate 
measures  and  procedures  to  determine 
financiil  need. 

(20  U.S.C.  ll34j(b)) 

§  650.41     Records  and  reports. 

(a)  Each  individual  who  is  awarded  a 
fellowship  shall  keep  such  records  and 
submit  such  reports  as  are  required  by 
the  Secretary. 

(b)  Such  reports  shall  include  a 
certification  from  an  appropriate  official 
at  the  institution  of  higher  education, 
library,  archive,  or  other  research  center 
approved  by  the  Secretary,  stating  that 
the  fellow  is  making  satisfactory 
progress  in  and  is  devoting  essentially 
full  time  to  the  program  for  which  the 
fellowship  was  awarded. 

(c)  Such  certification  from  the 
institution  of  higher  education  must 
indicate  that  the  fellow  is  not  engaging 
in  gainful  employment  other  than  part- 
time  employment  (approved  by  the 
institution)  in  teaching,  research,  or 
similar  activities. 

(20  U.S.C.  Il34k(b)) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  631,  632,  633,  634,  and 
635 

Cooperative  Education  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  for  the 
Cooperative  Education  Program.  The 
regulations  are  being  amended  to  reflect 
the  statutory  changes  contained  in  the 
Education  Amendments  of  1980.  The 
regulations  establish  uniformity  in  the 
administr.-ition  of  projects  rondncted 
with  grants  under  the  Cooperative 
Education  Program.  They  also  define 
terms  and  establish  minimum 
requirements.  The  criteria  place 
emphases  on  the  priorities  contained  in 
each  part  to  indicate  the  emphasis  of  the 
various  types  of  projects.  The 
regulations  are  divided  into  five  parts:  A 
general  part  containing  provisions 
common  to  the  several  components  of 
the  Cooperative  Education  Program,  and 
separate  parts  containing  provisions 
specific  to  each  component. 
DATES:  Comments  must  be  received  on 
or  before  February  17, 1981. 
ADDRESSES:  Comments  should  be 
addressed  to  .Ms.  Barbara  W.  Freeman. 
Cooperative  Education  Program,  U.S. 
Department  of  Education  (Room  3053 
ROB-3),  400  Maryland  Avenue,  SW., 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT! 
Barbara  W.  Freeman.  Telephone:  (202) 
245-2146. 

SUPPLEMENTARY  INFORMATION: 
Administration  grants  are  awarded  to 
institutions  of  higher  education  and 
combinations  of  institutions  of  higher 
education.  The  purpose  of  these  grants 
is  to  enable  grantees  to  enrich  the 
quality  of  postsecondary  education  by 
providing  educationally  related  off- 
campus  work  experiences  for  their 
students.  These  work  experiences  offer 
students  opportunities  to  become  better 
prepared  to  achieve  their  educational  or 
career  objectives,  as  well  as 
opportunities  to  earn  funds  needed  for 
their  educational  pursuits.  Grantees  may 
carry  out  projects  that  provide  for  either 
or  both  alternating  or  parallel  periods  of 
academic  study  and  public  or  private 
employment.  Thus,  projects  carried  out 
under  these  grants  bring  education, 
business,  and  industry  into  direct 
cooperation  to  develop  an  educated  and 
trained  labor  force. 

Demonstration  grants  are  awarded  to 
institutions  of  higher  education, 
combinations  of  institutions  of  higher 


education,  and,  in  certain 
circumstances,  public  and  private 
nonprofit  agencies  and  organizations. 
The  purpose  of  the  grants  is  to  help 
recipients  demonstrate  or  explore  the 
feasibility  or  value  of  Cooperative 
Education.  Demonstration  grants  are 
awarded  primarily  for  the  development 
and  operation  of  comprehensive 
Cooperative  Education  projects.  These 
projects  involve  structured  linkages 
between  institutions  of  postsecondary 
education  and  a  variety  of  employers  to 
create  long-term  resources  for  and 
commitments  to  Cooperative  Education. 
Projects  carried  out  under  these  grants 
r-niphasize  the  relationship  bi  twecn 
academic  study  and  ihe  \\  li'd  of  work. 

Demonstration  giants  niciy  also  be 
awarded  to  support  Cooperative 
Education — 

For  special  populations,  such  as  the 
handicapped; 

In  isolated  locations; 

In  international  locations;  and 

To  make  cooperative  education 
vailable  throughout  an  educational 
program,  including  graduate  or 
professional  training. 

Research  grants  are  awarded  to 
institutions  of  higher  education, 
combinations  of  institutions  of  higher 
education,  and  public  and  nonprofit 
private  agencies  and  organizations. 
Research  grants  are  awarded  for  studies 
that  have  broad  implications  and 
application  to  the  larger  Cooperative 
Education  community  rather  than  to  the 
immediate  needs  of  an  individual 
institution.  Grants  may  be  awarded  for 
but  not  limited  to — 

Experimental  or  developmental 
research; 

Cost-benefit  studies; 

Testing  methods  of  evaluating  work 
experiences  in  academic  curricula;  or 

Research  specific  to  the  needs  of 
varied  student  populations  served  in 
Cooperative  Education  projects. 

Training  grants  are  awarded  to 
institutions  of  higher  education, 
comb::iations  of  institutions  of  higher 
education,  and  public  and  nonprofit 
private  agencies  and  organizations. 
Training  grants  are  awarded  to  provide 
a  specialized  experience  for  a  carefully 
selected  group  of  individuals  who 
currently  participate,  or  are  interested  in 
participating,  in  the  administration  of 
Cooperative  Education  projects.  These 
participants  may  include — 

Directors  or  coordinators  of 
Cooperative  Education  projects; 

Chief  administrators  and  faculty  of 
institutions  of  postsecondary  education; 

Employers  or  prospective  employers 
of  students  in  Cooperative  Education; 


Guidance  and  counseling  personnel  in 
secondary  and  postsecondary  schools: 
and 

Members  of  professional  or  scholarly 
organizations. 

Grantees  offer  training  to  meet  the 
needs  of  various  participants — from 
those  persons  new  to  the  concept  of 
Cooperative  Education  to  those  with 
years  of  experience  who  wish  to  expand 
their  efforts  to  have  a  greater  influence 
on  their  institutions  or  organization  to 
foster  the  goals  of  Cooperative 
Education. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  February  17, 1981  will  be 
considered  in  the  development  of  the 
final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comm.ent  period,  in  Room 
3053  ROB-3,  7th  and  D  Streets,  SW, 
Washington,  D.C,  between  the  hours  of 
8:30  and  4:00  p.m.,  Monday  through 
Friday  of  each  week,  except  Federal 
Holidays. 

Assessment  of  Educational  Impact 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Dated:  December  23,  1980. 
Shirley  M.  Hufstedler, 

Secretory  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.055,  Cooperative  Education  Program; 
84.055A,  Cooperative  Education — 
Administration;  84.055B,  Cooperative 
Education — Demonstration;  84.055C. 
Cooperative  Education — Research;  84.055D, 
Cooperative  Education — Training) 

The  Secretary  proposes  the  following 
regulations  to  govern  the  administration 
of  the  Cooperative  Education  Program. 

Part  631  is  revised  to  read  as  follows: 
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PART  631— COOPERATIVE 
EDUCATION  PROGRAM 

Subpart  A— General 

Ser 

631.1  The  Cooperative  Education  Program. 

631.2  Regulations  that  apply  to  the 
Cooperative  Education  Program. 

631.3  Definitio.ns  thai  apply  to  the 
Cooperative  Education  Program. 

Subpart  B— Projects  the  Department  of 
Education  Assists  Under  this  Program 

631.10  Administrative  projects. 

631.11  Demonstration  pnijects. 

631.12  Research  projects. 

631.13  Training  projects. 

Subpart  C— How  to  Apply  for  a  Grant 

631.20  Limitation  on  number  of  applications 

631.21  Applications  from  combinations  of 
institutions  of  higher  education. 

631.22  Application  information. 

Subpart  D— How  the  Secretary  Makes  a 
Grant 

631.30  Evaluation  of  applications  from 
combination  of  institutions  of  higher 
education. 

631.31  How  the  Secretary  m[al<es  a  grant. 

631.32  Selection  criteria  the  Secretary  uses. 

631.33  Ivlinima!  acceptable  score. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

631.40  Status  of  project  director. 

631.41  Allowable  costs. 

631.42  Unallowable  costs. 

631.43  Coordination  with  other  Federal 
programs. 

631.44  Evaluation  by  grantee. 
Authority:  Title  VIII  of  the  Higher 

Education  Act  of  1965.  as  amended.  Pub.  L. 
96-374  (20  U.S.C.  1133-1133b).  unless 
otherwise  noted. 

Subpart  A— General 

§  63 1 . 1    The  Cooperative  Education 
Program. 

The  Cooperative  Education  Program 
has  four  distinctive  components: 
administration,  demonstration,  research, 
and  training.  The  goal  of  each 
component  is  to  ensure  that  institutions 
of  higher  education  are  assisted  in 
providing  students  an  opportunity  to 
gain  career  exposure  in  work 
experiences  closely  related  to  their 
academic  and  career  pursuits. 

The  four  components  are 
administered  in  accordance  with  this 
part,  as  well  as  the  following  parts: 

34  CFR  Part  632— Cooperative 
Education — Administration 

34  CFR  Part  633— Cooperative 
Education — Demonstration 

34  CFR  Part  634— Cooperative 
Education — Research 

34  CFR  Part  635— Cooperative 
Education — Training 

(20  U.S.C.  1133) 


§  631.2    Regulations  that  apply  to  the 
Cooperative  Education  Program. 

The  following  regulations  apply  to  the 
Cooperative  Education  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  631. 
and  in  34  CFR  Parts  632.  633.  6.34.  and 
635. 

(20  U.S.C.  1221-3(a];i).  ll.ioj 

§631.3     Definitions  that  apply  to  the 
Cooperative  Education  Program. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  34  CFR  Parts  631 
through  635  are  defined  in  34  CFR  Part 
77. 


Applit.nnt. 

Nonprofil 

AppliCHlion. 

Privuti,-. 

Cnnl.'acl. 

Projerl 

Rquipnient. 

Si-rretHrv. 

C.rant 

Sl,.lc, 

Grantee. 

(b)  Definitions  that  apply  to  the 
program  components. 

The  following  definitions  apply  to 
terms  used  in  34  CFR  Parts  631  through 
635. 

"Acts"  means  Title  Vlll  of  the  Higher 
Education  Act  of  1965,  as  amended. 

"Alternating  periods  of  study  and 
employment"  means  a  program  at  an 
institution  in  which  a  student  engaged  in 
rotating  periods  of  classroom  study  and 
supervised  employment  in  a  valid 
Cooperative  Education  project,  each 
perioy  lasting  for  at  least  a  quarter  or 
seirfc^ster  term. 

"Additive  credit"  means  the  credit 
earned  at  an  institution  of  higher 
education  for  the  work  experience  is  in 
addition  to  the  credits  required  for  the 
academic  work  to  earn  a  degree. 

"Combination  of  institutions  of  higher 
education"  means  a  group  of  institutions 
of  higher  education,  as  defined  in 
Section  1201(a)  of  the  Higher  Education 
Act  of  1965,  as  amended,  that  has 
enleped  into  a  cooperative  arrangement 
for  the  purpose  of  carrying  out  a 
common  objective. 

"Comprehensive  Cooperative 
Education  project"  means  a  Cooperative 
Education  project  in  an  institution  of 
higher  education  that — 

(1)  Involves  all  or  nearly  all  academic 
disciplines  or  major  units  of  the 
institution; 

(2)  Serves  a  student  population  that  is 
diverse  by  reason  of  age,  sex,  ethnic  or 
racial  background,  or  physical  ability: 

(3)  Offers  alternating  or  parallel 
periods  of  study  and  employment  with  a 
variety  of  employers; 

(4)  Acts  as  a  liaison  between  selected 
feeder  high  schools  and  the  institution's 


admissions  office  to  apprise  high  school 
students  of  the  availability  and 
advantages  of  Cooperative  Education; 
and 

(5)  Plans  to  institutionalize 
Cooperative  Education  into  the 
academic  and  administrative  practices 
and  policies  of  the  institution. 

"Cooperative  education"  means  an 
educational  approach  that  provides 
planned  alternating  or  parallel  periods 
of  classroom  study  and  supervised 
public  or  private  employment  in  which — 

{!]  There  is  a  written  training 
agreement  between  the  institution  of 
higher  education,  student,  and 
employee; 

(2)  The  work  experience  is  related  to  a 
student's  academic  study  or  career 
goals; 

(3)  The  rotation  between  academic 
study  and  work  is  planned  and 
supervised  to  further  the  student's 
education  and  employability;  and 

(4)  Students  are  employed  and 
compensated  in  conformity  with 
Federal.  State,  and  local  laws. 

"Experiential  learning"  means  the 
acquisition  of  knowledge,  skill,  or 
practice  by  direct  observation  of  or 
participation  in  activities. 

"Extended  day"  means  the  pursuit  of 
academic  study  in  addition  to  full  or 
part-time  employment  in  a  job  not 
acquired  through  the  auspices  and 
control  of  a  Cooperative  Education 
project. 

"Institution  of  higher  education" 
means  an  institution  of  higher  education 
as  defined  in  Section  1201(a)  of  the 
Higher  Education  Act  of  1965.  as 
amended. 

"Internship"  means  a  one-time  work 
experience  in  an  assignment — 

(1)  That  is  related  to  a  student's 
academic  or  career  goals;  and 

(2)  For  which  a  student  may  or  may 
not  receive  compensation. 

"Nonadditive  credit"  means  the  credit 
earned  at  an  institution  of  higher 
education  for  the  work  experience  is 
included  in  the  credits  awarded  for  the 
academic  work  to  earn  a  degree. 

"Parallel  periods  of  study  and 
employment"  means  a  program  at  an 
institution  in  which  a  student  engages  in 
both  classroom  study  and  supervised 
employment,  with  the  study  and 
employment  having  nearly  equal 
significance  during  the  course  of  the 
school  day  or  the  school  week. 

"Student"  means  a  person — 

(1)  Enrolled  in  a  postsecondary 
institution  other  than  by 
correspondence; 

(2)  Enrolled  in  a  degree  program  of  not 
less  than  two  years;  and 
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(3)  Carrying  at  least  half  the  academic 
workload  normally  required  of  persons 
who  are  full-time  degree  candidates. 

"Unit  of  an  institution  of  higher 
education"  means  the  organizational 
entity  that  has  the  final,  noncentral 
administrative  authority  to  recommend 
or  administer  the  requirements, 
standards,  and  credits  necessary  to  earn 
degrees  in  one  or  more  of  the  academic 
majors  awarded  by  the  institution.  In  a 
university,  unit  means  a  college  or  its 
equivalent  within  the  university.  In  a 
four-year  college,  imit  means  a  school  or 
its  equivalent  within  the  college.  In  a 
two-year  college,  unit  means  a 
department  or  division,  whichever  is  the 
higher  level. 
(20  U.S.C.  1221o-3(a)(l);  1133) 

Subpart  B— Projects  the  Department 
of  Education  Assists  Under  This 
Program 

§  631.10    Administrative  projects. 

Administration  projects  enable 
institutions  to  provide  students  an 
opportunity  to  pursue  alternating  or 
parallel  periods  of  academic  study  with 
supervised  off-campus  employment 
related  to  their  academic  majors  or 
career  goals.  Projects  carried  out  under 
these  grants  bring  education,  business, 
and  industry  into  direct  cooperation  to 
develop  educated  and  trained 
manpower. 

(20  U.S.C.  1133a) 

§631.11    Oemonstration  prelects. 

Demonstration  grants  are  awarded 
primarily  to  provide  Federal  financial 
assistance  for  projects  designed  either 
to- 
tal Demonstrate  the  feasibihty  of 
expanding  Cooperative  Education  in  an 
institution  to  encompass  nearly  all 
academic  departments  or  disciplines 
and  a  significant  majority  of  a  diverse 
student  population;  or 

(b)  Explore  the  feasibility  of 
instituting  innovative  methods  for 
carrying  out  Cooperative  Education 
projects  in  various  geographic  setting, 
and  in  various  types  and  sizes  of 
institutions  to  meet  the  special  problems 
or  needs  of  these  populations. 

(20  U.S.C.  1133b) 

§  63 1 . 1 2    Research  projects. 

Research  grants  are  awarded  for 
studies  that  have  broad  implications  for 
and  application  to  the  entire 
Cooperative  Education  community 
including  but  not  limited  to  students, 
institutions,  and  employers  rather  than 
to  the  immediate  needs  of  an  individual 
institution.  Grants  may  be  awarded  for, 
but  not  limited  to,  experimental  or 


developmental  research;  cost-benefit 
studies;  tests  of  methods  of  evaluating 
work  experiences  in  academic  curricula; 
or  research  specific  to  the  needs  of  the 
varied  student  populations  that  are 
served  in  Cooperative  Education 
projects. 
(20  U.S.C.  1133b) 

§  631.13    Training  projects. 

Training  grants  are  awarded  to 
provide  a  specialized  experience  for  a 
carefully  selected  group  of  individuals 
who  currently  participate,  or  are 
interested  in  participating,  in  the 
administration  of  Cooperative  Education 
projects. 
(20  U.S.C.  1133b) 

Subpart  C— How  to  Apply  for  a  Grant 

§  631.20    Limitation  on  number  of 
appiications. 

(a)  The  Secretary  evaluates  only  one 
application  for  one  of  the  four 
components  under  the  Cooperative 
Education  Program  from  an  eligible 
applicant. 

(b)  If  the  Secretary  receives  more  than 
one  application  for  a  specific  component 
from  the  same  applicant,  the  Secretary 
regards  the  first  application  from  the 
applicant  as  the  official  application. 

(c)  Each  application  must  be  signed  by 
the  chief  executive  officers  of  the 
institution  or  organization. 

(20  U.S.C.  1133) 

§  63 1 .2 1    Appiications  from  combinations 
of  institutions  of  higtier  education. 

In  addition  to  the  requirements 
specified  in  34  CFR  §  75.107  and  34  CFR 
75.127  through  §  75.129,  an  appUcation 
from  a  combination  of  institutions  of 
higher  education  must  include,  for  each 
member  institution,  the  following: 

(a)  A  certification  of  support  for  the 
proposed  project  from  the  chief 
executive  officer; 

(b)  A  detailed  narrative  budget  for 
each  year  of  the  proposed  project 
period,  certified  by  the  chief  fiscal 
officer,  including  the  purposes  of  staff 
travel  and  explanation  of  fringe  benefits 
in  excess  of  20  percent  of  the  total  costs 
of  personnel;  and 

(c)  A  narrative  description  of  the 
expected  benefits  that  will  be  derived 
by  the  member  of  institution  because  of 
participation  as  a  member  of  a 
combination  of  institutions  of  higher 
education. 

(20  U.S.C.  1133) 

§631.22    Application  information. 

In  addition  to  the  information 
specified  in  34  CFR  75.107,  an 
application  must  contain  a  detailed 
narrative  budget  for  each  year  of  the 


proposed  project,  including  the  purposes 
of  staff  travel,  the  purposes  for  the  use 
of  consultants,  and  an  explanation  of 
payment  of  fringe  benefits  in  excess  of 
20  percent  of  the  total  costs  of 
personnel. 

(20  U.S.C.  1133) 

Subpart  D— How  the  Secretary  Makes 
a  Grant. 

§  63 1 .30    Evaluation  of  applications  from 
combinations  of  institutions  of  higher 
education. 

(a)  The  Secretary  evaluates  an 
application  from  a  combination  of 
institutions  of  higher  education  as  a 
single  application. 

(b)  The  Secretary  does  not  give 
member  insfitutions  of  a  group 
individual  rating  scores  for  the 
applicable  selection  criteria. 

(20  U.S.C.  1133) 

§  631.31    How  the  Secretary  malces  a  grant. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  selection 
criteria  in  34  CFR  631.32  and  in  the 
appropriate  part  governing  the 
component  for  which  an  application  is 
made. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  selection 
criteria  in  each  of  the  nest  four  parts. 

(20  U.S.C.  1133) 

§  631 .32    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
criteria  in  evaluating  all  applications  for 
grants  under  Title  VIII: 

(a)  Plan  of  operation. 

(ij  The  Secretary  reviews  each 
application  for  information  that  show 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  high  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally  under- 
represented,  such  as — 
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(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons:  and 

(D)  The  elderiy. 

\^]  Quality  of  key  personnel. 

(ij  The  Secretary  reviews  each 
applicaUon  for  information  that  shows 
the  quality  of  the  key  persoimel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project; 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness. 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  projects 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan. 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  §  75.590— 
Evaluation  by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources. 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 


(20  U.S.C.  1221e-3(a)(l)} 

§  631.33    Minimal  acceptable  score. 

The  Secretary  will  not  five  fiulher 
consideration  for  funding  to  any 
application  that  receives  an  average 
score  below  50  points  from  the  panel  of 
experts  in  the  review  process  conducted 
in  accordance  with  34  CFR  75.217. 

(20  U.S.C.  1133) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  631 .40    status  of  project  director. 

In  addition  to  the  requirements  of  34 
CFR  75.510,  the  project  director  or 
principal  investigator  shall  be  full-time, 
unless  the  full-time  status  is  waived  by 
the  Secretary  in  accordance  with  34  CFR 
75.511. 

(20  U.S.C.  1133) 

§  63 1 .4 1    Allowable  costs. 

A  grantee  may  pay  those  costs  that 
are  necessary  and  reasonable  for  proper 
and  efficient  administration  of  its 
project.  Costs  for  activities  may  include, 
but  are  not  limited  to,  the  following: 

(a)  Release  or  overload  time  for 
faculty  to  help  administer  the  program 
in  such  areas  as — 

(1)  Student  counseling  and 
supervision; 

(2)  Job  development,  location,  and 
placement;  or 

(3)  Promotional  activities  for 
Cooperative  Education. 

(b)  Conducting  Cooperative  Education 
seminars  or  courses  for  students. 

(c)  Student  level,  if  a  student  is  a 
member  of  the  advisory  board  for  the 
project. 

(d)  Services  of  consultants  and 
trainers. 

(e)  In-service  training  related  to 
Cooperative  Education. 

(f)  Registration  fees  for  training 
sessions  sponsored  by  Cooperative 
Education. 

(g)  Travel  and  per  diem  costs  for 
unpaid  consultants,  such  as  key 
personnel  of  Cooperative  Education 
projects. 

(h)  Development,  printing,  and 
dissemination  of  materials  related  to  the 
project. 

(i)  Project  evaluation; 

(j)  Graduate  students  to  serve  as 
research  assistants. 

(k)  Computer  costs,  if  specifically 
approved  by  the  Secretary. 

(1)  Reproduction  of  illustrative 
materials  for  small-scale  classroom  use. 

(m)  Dissemination  of  project  results. 
(20  U.S.C.  1133) 


§631.42    UnaUowaMe  costs. 

A  grantee  may  not  use  its  grant  to  pay 
the  following  costs: 

(a)  Compensation  of  students  for  work 
experiences  or  for  travel  cost  to  and 
from  the  work  site; 

(b)  Financial  assistance  to  students  to 
meet  educational  costs; 

(c)  Teaching  salaries  for  academic 
courses. 

(d)  Consultant  fees  or  honoraria  to 
key  personnel  in  Cooperative  Education 
projects  who  are  salaried  under  Title 
VIII  or  any  other  Federal  program; 

(e)  Purchase  or  lease  of  equipment, 
unless  specifically  authorized  by  the 
Secretary; 

(f)  Materials  designed  as  a 
recruitment  instrument  for  an  individual 
institution; 

(g)  Development  or  production  of 
audio-visual  materials,  unless 
specifically  authorized  by  the  Secretary. 

(h)  Individual  membership  fees  in 
professional  organizations. 

(i)  Activities  associated  with  lobbying 
before  Federal,  State,  and  local 
legislative  bodies. 

(20  U.S.C.  1133) 

§631.43    Coordination  with  other  Federal 
programs. 

(a)  In  accordance  with  34  CFR  75.580, 
a  grantee  shall  not  duplicate  activities 
funded  under  Title  III  of  the  Higher 
Education  Act,  as  amended,  or  under  the 
College  Work-Study  Program.  Title  IV, 
Part  C.  of  the  Higher  Education  Act,  as 
amended. 

(b)  If  the  grantee  has  other  projects 
funded  under  the  Cooperative  Education 
Program,  the  grantee  shall,  to  the 
greatest  extent  possible,  coordinate 
facilities,  staff,  supplies,  telephone 
services,  and  similar  operations. 

(20  U.S.C.  1133) 

§  631.44    Evaluation  by  grantee. 

In  addition  to  the  requirements  of  34 
CFR  75.590  relating  to  a  self-assessment 
evaluation,  a  grantee  shall  provide  for 
an  outside  summative  evaluation  by  an 
independent  consultant  during  each 
budget  period  at  such  times  and  in  such 
maimer  as  may  be  specified  by  the 
Secretary. 

(20  U.S.C.  1133) 

The  Secretary  proposes  the  following 
regulafions  to  govern  administration 
grants  under  the  Cooperative  Education 
Program. 

Part  632  is  added  to  read  as  follows: 
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PART  632-COOPERATIVE 
EDUCATION  PROGRAM- 
ADMINISTRATION 

Subpart  A— General 

Sec. 

632.1    The  Cooperative  Education  Program — 

Administration. 
B32.2    Eligible  applicants. 
632.3    Eligible  students. 

Subpart  B— Projects  the  Department  of 
Education  Assists  Under  this  Program 

632.10  Projects  with  alternating  periods  of 
study  and  employment. 

632.11  Projects  with  parallel  periods  of 
study  and  employments. 

632.12  Ineligible  projects. 

Subpart  C— How  to  Apply  for  a  Grant 

632.20  Application  information. 

632.21  Certification  of  matching  funds. 

Subpart  D— How  the  Secretary  Makes  a 
Grant 

632.30  Limit  on  years  of  participation. 

632.31  Funding  priorities. 

632.32  Competition  among  equals. 

632.33  How  the  Secretary  makes  a  grant. 

632.34  Selection  criteria  the  Secretary  uses. 

632.35  Limit  on  amount  of  grant. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee 

632.40  Fiscal  requirements. 

632.41  Extent  of  Federal  support. 

Subpart  F— Administrative  Responsibilities 
of  a  Grantee 

632.50  Student  work  experience. 

632.51  Frequency  and  duration  of  work 
experiences. 

632.52  Supervision  of  students. 

632.53  Student  records. 

632.54  Inservice  training. 
Authority:  Title  VIII  of  the  Higher 

Education  Act  of  1965,  as  amended.  F*ub.  L. 
96-374  (20  U.S.C.  1133-1133a).  unless 
otherwise  noted. 

Subpart  A— Genera! 

§  632.1    The  Cooperative  Education 
Program— Administration. 

(a)  The  Cooperative  Education 
Program — Administration  provides 
Federal  financial  assistance  for  projects 
designed  to  enrich  the  quality  of 
postseconday  education  by  providing 
students  with  educationally  related 
work  experiences. 

(b)  The  purpose  of  the  work 
experiences  is  to  enable  students  to — 

(1)  Gain  knowledge  that  better 
prepares  them  to  achieve  their  career 
objectives;  and 

(2)  Earn  funds  needed  for  educational 
expenses. 

(20  U.S.C.  1133a) 

§632.2    Eligible  applicants. 

The  following  are  eligible  to  apply  for 
grants  under  this  part: 
(a)  Institutions  of  higher  education: 


(b)(1)  Combinations  of  institutions  of 
higher  education. 

(2)  A  combination  of  institutions  of 
higher  education  may  be  composed  of 
not  more  than  four  member  institutions 
that  shall  be  located  within  the 
boundaries  of  a  State. 

(20  U.S.C  1133a) 

§  632.3    Eligible  students. 

(a)  Students  participating  in 
Cooperative  Education  projects  funded 
under  this  part  must  be — 

(1)  Enrolled  in  an  institution  of  higher 
education  at  least  half-time;  and 

(2)  Pursuing  study  leading  to  an 
associate  degree  or  a  higher  degree. 

(b)  Students  employed  in  full-time  or 
part-time  jobs  not  obtained  or  arranged 
by  the  Cooperative  Education  project 
funded  under  this  part  are  not  eligible 
for  program  services. 

(20  U.S.C.  1133a) 

Subpart  B— Projects  the  Department 
of  Education  Assists  under  this 
Program. 

§  632.10    Projects  with  alternating  periods 
of  study  and  employment. 

The  Secretary  makes  awards  under 
this  part  for  projects  in  which  students 
engages  in  rotating  periods  of  classroom 
study  and  supervised  employment  in  a 
valid  Cooperative  Education  project, 
each  lasting  for  at  least  a  quarter  or 
semester  term. 

(20  U.S.C.  1133a) 

§  632. 1 1     Projects  with  parallel  periods  of 
study  and  employment. 

The  Secretary  may  make  awards 
under  this  part  for  projects  in  which  the 
student,  engages  in  both  classroom 
study  and  supervised  employment,  with 
the  study  and  employment  having  nearly 
equal  significance  during  the  course  of 
the  school  day  or  the  school  week. 

(20  U.S.C.  1133a) 

§  632. 1 2    Ineligible  projects. 

The  Secretary  does  not  fund  projects 
that  provide  for  experiential  learning 
programs,  single  work  experiences, 
extended  day  programs,  or  single  term 
internships. 

(20  U.S.C.  n33a)  ' 

Subpart  C— How  to  Apply  for  a  Grant 

§  632.20    Application  information. 

In  addition  to  the  information 
specified  in  34  CFR  75.107  through 
§  75.117,  and  34  CFR  75.127  through 
§  75.129  if  applicable,  an  applicant  must 
provide  the  following: 

(a)  A  listing  of  the  recognized  units  of 
the  institution  of  higher  education,  as 


defined  in  34  CFR  631.3.  that  are  eligible 
to  apply  for  funds  under  Title  VIII. 

(b)  Certification  by  the  chief  executive 
officer(s)  and  the  chief  fiscal  officer(s)  of 
the  number  of  years  each  unit  has 
received  prior  funding  under  Title  VII. 

(20  U.S.C.  1133a) 

§  632.21    Certification  of  matching  funds. 

(a)  An  applicant  shall  indicate  the 
sources  of  funds  that  will  be  used  to 
satisfy  the  matching  requirements, 
specified  in  34  CFR  632.41.  for  the  four 
years  subsequent  to  the  initial  grant. 

(b)  The  budget  must  show  evidence  of 
review  and  approval  by  the  applicant's 
chief  fiscal  officer(s)  and  chief 
administrator(s). 

(c)  An  applicant  shall  compute  the 
valuation  of  its  contribution  in 
accordance  with  34  CFR  74.51  through 
§  74.57. 

(20  U.S.C.  1133a) 

Subpart  D— How  the  Secretary  Makes 
a  Grant 

§  632.30    Limit  on  years  of  participation. 

(a)  A  unit  of  an  institution  of  higher 
education,  individually  or  as  a 
participant  in  a  combination  of 
institutions  of  higher  education,  may  not 
receive  funding  under  this  part  for  more 
than  five  fiscal  years. 

(b)  A  combination  of  institutions  that 
has  entered  into  an  agreement  in 
accordance  with  34  CFR  75.127  through 
§  75.129  may  not  receive  a  grant  under 
this  part  for  more  than  five  fiscal  years. 

(20  U.S.C.  1133a) 

§  632.31    Funding  priorities. 

(a)  The  Secretary  give  priority  to 
applicants  for  fifth  and  fourth  year 
competing  grants  over  applicants  for 
funding  of  third  and  second  year 
competing  grants  and  new  applicants. 

(b)  The  Secretary  give  priority  for 
multi-year  awards  to  the  highest  ranking 
applications  from  new  applicants. 

(c)  If  an  institution  is  not  funded  for 
consecutive  years  and  reapplies  for  a 
grant  in  a  subsequent  fiscal  year,  the 
Secretary  regards  that  institution  as  a 
new  applicant  for  the  year  for  which  it  is 
seeking  funds. 

(20  U.S.C.  1133a) 

§  632.32    Competition  among  equals. 

(a)  To  assure  equitable  treatment  of 
all  applicants,  the  Secretary  evaluates 
an  application  with  others  from 
applicants  who  have  had  the  same 
number  of  years  experience  in  carrying 
our  Federal  Cooperative  Education 
Program  projects. 

(b)  The  Secretary  evaluates  an 
application  from  a  combination  of 


institutions  with  applications  from  other 
combinations  of  institutions. 

(20  U.S.C.  1133a) 

§  632.33    How  the  Secretary  makes  a  grant. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  general 
selection  criteria  in  34  CFR  631.32  and 
the  criteria  in  §  632.34  of  this  Part. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  criterion. 
(20  U.S.C.  n33a) 

§  632.34    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
selection  criteria  in  awarding  grants 
under  this  part: 

(a)  Plan  of  operation.  (10  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(b)  Quality  of  key  personnel.  [7 
points)  (For  description  of  criterion,  see 
34  CFR  631.32.) 

(c)  Budget  and  cost  effectiveness.  (5 
points)  (For  description  of  criterion,  see 
34  CFR  631.32.) 

(d)  Evaluation  plan.  (5  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(e)  Adequacy  of  resources.  (3  points) 
(For  description  of  criterion,  see  34  CFR 
631.32.) 

(f)  Institutional  philosophy.  (4  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  that 
the  applicant  has  a  WTitten  Cooperative 
Education  philosophy  appropriate  to  the 
needs  and  characteristics  of  the 
applicant  and  has  a  clear  understanding 
of  Cooperative  Education. 

(g)  Administrative  support.  (5  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  to  which  and  how  the  first-line 
administrators  of  the  applicant  have 
supported  or  are  likely  to  support  the 
proposed  project. 

(h)  Involvement  in  planning  and 
implementation.  {4  points) 

The  Secretary  reviews  each 
application  for  evidence  thai  shows  the 
extent  to  which  and  how  the  applicant 
has  involved  administrators,  faculty, 
students,  employers,  and  Cooperative 
Education  specialists  in  planning  and.  if 
a  Cooperative  Education  project  is 
already  in  existence,  in  carrying  out  the 
project  for  which  funds  are  requested. 

(i)  Expansion  of  Cooperative 
Education.  (10  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  and  how  the  applicant 
has  used  or  will  use  its  own  resources  to 
increase  the  size,  scope,  and  quality  of 


its  Cooperative  Education  project  during 
the  period  of  Federal  support. 

(j)  Curriculum  and  calendar 
adaptability.  [5  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  applicant  has 
modified  or  will  modify  the  schedule  of 
courses  as  necessary  to  meet  the 
particular  needs  of  students. 

(k)  Continuing  support  of  Cooperative 
Education.  (8  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  and  how  the  appUcant 
demonstrates  its  intention  and  ability  to 
continue  Cooperative  Education  at  the 
same  or  increased  level,  after  Federal 
financial  assistance  ends. 

(1)  Related  work  experiences.  (5 
points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  applicant  has 
arranged  for  a  sufficient  number  of 
employment  opportunities  that  are 
related  to  its  students'  educational, 
professional,  or  occupational  objectives. 

(m)  Employer  acceptance.  (8  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  employers  have 
provided  or  will  provide  work  and 
career  development  opportunities 
related  to  academic  disciplines  of 
students  involved  or  to  be  involved  in 
the  project. 

(n)  Integration  of  work  experierices.  (5 
points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
applicant  will  develop,  promote,  and 
monitor  close  relationships  between  the 
students'  work  experiences  and  their 
academic  studies. 

(o)  Recordkeeping.  (3  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  applicant  has  or  will 
develop  a  recordkeeping  system  that 
documents  each  student's  academic 
status,  classroom  periods,  and  work 
periods. 

(p)  Work  experiences.  (5  points) 

"The  Secretary  reviews  each 
application  for  evidence  that  shows  that 
the  number,  frequency,  length,  and 
quality  of  work  experiences  are 
sufficient  to  make  a  significant 
contribution  toward  meeting  the 
educational,  professional,  and 
occupational  objectives  of  the  students 
involved  or  to  be  involved  in  the  project. 

(q)  Supervision  of  students.  (4  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  and  quality  of  the  supervision 
students  will  receive  from  the  grantee  or 
employer  during  their  work  experiences. 


(r)  Past  experience.  (4  points) 

(1)  The  Secretary  reviews  each 
application  for  evidence  that  shows 
whether  the  applicant  has  carried  out  a 
project  under  the  Cooperative  Education 
Program  or  one  similar  to  a  Cooperative 
Education  type  project. 

(2)  If  the  applicant  has  had  experience 
in  this  area,  the  Secretary  reviews  the 
application  for  evidence  that  shows  the 
quality  of  the  project  in  terms  of— 

(i)  The  number  of  full-time  and  the 
number  of  part-time  student  served  by 
the  project,  by  age,  sex,  and  ethnic  and 
racial  backgrounds. 

(ii)  The  academic  disciplines  served 
by  the  project. 

(iii)  The  average  number  of  weeks  per 
year  spent  by  each  student  in  a  work 
experience. 

(iv)  The  average  number  of  hours  per 
week  spent  by  each  student  in  a  work 
experience. 

(v)  The  number  and  percentage  of 
students  who,  on  graduation,  were  hired 
in  positions  in  which  they  had  gained 
experience  through  the  Cooperative 
Education  or  similar  project. 

(20  U.S.C.  1221e-{3)(a),  1133a) 

§632.35    Limit  on  amount  of  grant. 

(a)  An  institution  of  higher  education 
may  not  receive  a  grant  under  this  part 
of  more  than  $325,000  in  any  fiscal  year. 

(b)  An  institution  of  higher  education 
that  is  a  member  of  a  combination  of 
institutions  may  not  receive  a  grant  of 
more  than  $250,000  under  this  part  in 
any  fiscal  year. 

(20  U.S.C.  1133a) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee 

§632.40    Fiscal  requirements. 

(a)  Unless  otherwise  approved  by  the 
Secretary,  a  grantee  awarded  funds 
under  this  part  in  any  fiscal  year  may 
not  use  those  funds  to  supplant 
Cooperative  Education  activities 
conducted  by  the  grantee  prior  to  the 
receipt  of  the  award. 

(b)  The  grantee  shall  expend  for  its 
Cooperative  Education  project  during 
the  fiscal  year  in  which  a  grant  is 
received  an  amount  not  less  than  the 
amount  the  grantee  expended  pended 
from  non-Federal  funds  for  its  project 
during  the  previous  fiscal  year  for  which 
Federal  funds  were  received. 

(20  U.S.C.  1133a) 

§  632.4 1    Extent  of  Federal  support 

Federal  support  or  projects  under  this 
Part  are  estabUshed  as  follows: 

(a)  100  percent  of  the  total  project 
costs  in  the  first  fiscal  year  for  which  an 
award  is  made. 
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(b)  90  percent  of  the  total  project  costs 
in  the  second  fiscal  year  for  which  an 
award  is  made. 

(c)  80  percent  of  the  total  project  costs 
in  the  third  fiscal  year  for  which  an 
award  is  made. 

(d)  60  percent  of  the  total  project  costs 
in  the  fourth  fiscal  year  for  which  an 
award  is  made. 

(e)  30  percent  of  the  total  project  costs, 
in  the  fifth  fiscal  year  for  which  an 
award  is  made. 

(20  U.S.C.  1133a) 

Subpart  F— Administrative 
Responsibliities  of  a  Grantee 

§  632.50    Student  woric  experience. 

(a)  The  work  experience  of  each 
student  in  a  Cooperative  Education 
project  under  this  part  shall,  to  the 
greatest  extent  possible,  be  related  to 
the  student's  program  of  study. 

(b)  An  employer  shall  compensate  a 
student  in  a  Cooperative  Education 
project  at  a  rate  comparable  to  that  paid 
to  trainees  who  do  similar  work. 

(c)  A  student  in  a  Cooperative 
Education  project  may  work  at  less  than 
the  prevailing  rate  for  employees  if — 

(1)  The  student  works  for  a  nonprofit, 
social,  welfare,  or  educational 
organization;  and 

(2)  The  position  in  which  the  student 
works  is  one  in  which  other  employees 
in  the  organization  have  not  been  paid  a 
higher  salary. 

(20  U.S.C.  1133a) 

§  632.51    Frequency  and  duration  of  work 
experiences. 

(a)(1)  A  Cooperative  Education 
project  in  a  two-year  institution  of 
higher  education  must  provide  at  least 
two  work  experiences  for  each 
participating  student. 

(2)  Each  work  experience  must — 

(i)  Be  of  a  duration  consistent  with  the 
grantee's  academic  calendar;  and 

(ii)  Provide  sufficient  opportunities  for 
each  student  to  gain  indepth 
experiences  in  an  area  related  to  his  or 
her  academic  or  career  goals. 

(b)(1)  A  Cooperative  Education 
project  in  a  four-year  institution  of 
higher  education  must  provide  at  least 
four  work  experiences  for  each 
participating  undergraduate  student. 

(2)  Each  work  experience  must — 

(i)  Be  of  a  duration  consistent  with  the 
grantee's  academic  calendar;  and 

(ii)  Provide  the  student  with  sufficient 
opportunities  to  gain  indepth 
experiences  in  an  area  related  to  his  or 
her  academic  or  career  goals. 

(c)(1)  A  Cooperative  Education  project 
for  graduate  students  must  provide  two 
work  experiences. 

(2)  Each  work  experience  must — 


(i)  Be  of  a  duration  consistent  with  the 
grantee's  academic  calendar;  and 

(ii)  Provide  sufficient  opportunities  for 
each  student  to  gain  indepth 
experiences  in  an  area  related  to  his  or 
her  academic  or  career  goals. 

(20  U.S.C.  1133a) 

§  632.52    Supervision  of  students. 

A  grantee  shall  insure  that  students 
are  adequately  supervised  during  their 
work  experiences  and  shall  determine 
that  the  students  are — 

(a)  Performing  the  job  for  which  they 
were  selected; 

(b)  Receiving  the  training  necessary  to 
gain  proficiency  in  the  areas  to  which 
they  were  assigned; 

(c)  Achieving  learning  objectives 
appropriate  to  their  major  academic 
fields  and/or  career  objectives; 

(d)  Exhibiting  professional  work 
habits; 

(e)  Compensated  at  the  rate 
designated;  and 

(f)  Working  in  safe  conditions. 

(20  U.S.C.  nasa) 

§  632.53    Student  records. 

A  grantee  shall  maintain  individual 
records  on  each  student  participating  in 
its  project.  The  records  shall  include,  but 
are  not  limited  to,  the  following: 

(a)  Name,  age,  sex,  and  ethnic  and 
racial  background; 

(b)  Permanent  mailing  address; 

(c)  Major  field  of  study; 

(d)  Career  objective(s); 

(e)  The  number  and  types  of  the 
student's  work  experiences  in  this 
project,  including  reports  from 
employers; 

(f)  If  applicable,  the  reason{s)  student 
left  project; 

(g)  First  employment  after  graduation, 
if  known. 

(20  U.S.C.  1133a) 

§  632.54    In-service  training. 

A  grantee  shall  insure  that  the  staff  of 
its  Cooperative  Education  project  has  an 
opportunity  to  participate  in  training 
that  will  enable  the  staff  to — 

(a)  Operate  the  project  more 
effectively;  and 

(b)  Develop  the  expertise  to  expand 
the  Cooperafive  Education  project. 

(20  U.S.C.  1133a) 

The  Secretary  proposes  the  following 
regulations  to  govern  demonstration 
grants  under  the  Cooperative  Education 
Program; 

Part  633  is  added  to  read  as  follows: 


PART  633— COOPERATiVE 
EDUCATION  PROGRAM- 
DEMONSTRATION 

Subpart  A— General 

Sec. 

633.1  The  Cooperative  Education  Program- 
Demonstration. 

633.2  Eligible  applicants. 

633.3  Eligible  participants. 

Subpart  B— Projects  the  Department  of 
Education  Assists  Under  This  Program 

633.10  Comprehensive  projects. 

633.11  Special  Projects 

Subpart  C— How  To  Apply  for  a  Grant 
[Reserved] 

Subpart  D— How  the  Secretary  Makes  a 
Grant 

633.30  Extent  of  support  for  demonstration 
projects. 

633.31  How  the  Secretary  makes  a  grant.  , 

633.32  Selection  criteria  the  Secretary  uses 
for  all  demonstration  projects. 

633.33  Additional  selection  criteria  the 
Secretary  uses  for  comprehensive 
projects. 

633.34  Additional  selection  criteria  the 
Secretary  uses  for  special  projects. 

Subpart  E— What  Conditions  Must  Be  Met 
by  the  Grantee  [Reserved] 

Subpart  F— Administrative  Responsibilities 
of  a  Grantee 

633.50  Staffing  requirements. 

633.51  Student  work  experience. 

633.52  Frequency  and  duration  of  work 
experiences. 

633.53  Supervision  of  students. 

633.54  Student  records. 

633.55  In-service  training. 
Authority:  Title  VIII  of  the  Higher 

Education  Act  of  1965,  as  amended,  Pub.  L. 
96-374  (20  U.S.C.  1133,  1133b),  unless 
otherwise  noted. 

Subpart  A— General  ' 

§  633.1    The  Cooperative  Education 
Program— Demonstatlon. 

The  Cooperative  Education  Program- 
Demonstration  provides  Federal 
financial  assistance  for  projects 
designed  either  to — 

(a)  Demonstrate  the  feasibility  of 
expanding  Cooperative  Education  in  an 
institution  to  encompass  nearly  all 
academic  departments  or  disciplines 
and  a  significant  majority  of  a  diverse 
student  population,  or 

(b)  Explore  the  feasibility  of 
instituting  innovative  methods  for 
carrying  out  Cooperative  Education 
project  in  various  geographic  settings 
and  in  various  types  and  sizes  of 
institutions  to  meet  the  special  problems 
or  needs  of  these  populations. 

(20  U.S.C.  1133b) 
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§  633.2    Eligible  applicants. 

The  following  are  eligible  to  apply  for 
grants  under  this  part: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(c)  Public  or  private  nonprofit 
agencies  or  organizations,  if  the  agency 
or  organization  is  serving  as  the 
coordinating  and  fiscal  agent  for  a 
combination  or  institutions  of  higher 
education. 

this  part. 

(20  U.S.C.  1133b) 

§  633.3    Eligible  participants. 

(a)  Students  participating  in 
Cooperative  Education  projects  funded 
under  this  part  must  be — 

(1)  Enrolled  in  an  insfitution  of  higher 
education  at  least  half-time;  and 

(2)  Pursuing  study  leading  to  an 
associate  degree  or  a  higher  degree. 

(b)  Students  employed  in  full-time  or 
part-time  jobs  not  obtained  or  arranged 
by  Cooperative  Education  projects 
funded  under  this  part  are  not  eligible 
for  program  services. 

(20  U.S.C.  1133b) 

Subpart  B— Projects  the  Department 
of  Education  Assists  Under  this 
Program 

§  633.10    Comprehensive  projects. 

The  Secretary  may  make  awards 
under  this  part  for  comprehensive 
Cooperative  Education  projects  that 
demonstrate — 

(a)  The  feasibility  of  expanding  the 
Cooperative  Education  concept 
throughout  an  institution  to  encompass 
nearly  all  academic  departments  or 
disciplines  and  serve  a  significant 
majority  of  a  diverse  student  population; 
and 

(b)  A  commitment  to  continue 
Cooperative  Education  at  or  above  the 
level  of  Federal  financial  assistance 
received  under  Title  VIII  after  such 
assistance  has  ended. 

(20  U.S.C.  ll33h) 

§  633. 1 1     special  projects. 

The  Secretary  makes  awards  under 
this  part  for  special  Cooperative 
Education  projects  that  explore  the 
feasibility  of  innovative  methods  for  any 
of  the  following: 

(a)  Serving  graduate  students. 

(b)  Serving  handicapped  students. 

(c)  Implementii  g  an  international 
Cooperative  Education  project. 

(d)  Implementing  a  Cooperative 
Education  project  or  projects  in  various 
isolated  settings  or  in  various  sizes  and 
types  of  institutions;  oi.ti 

(e)  Furthering  the  concept  of 
Cooperative  Education  in  other  ways 


proposed  by  an  applicant  and  approved 
by  the  Secretary. 

(20  U.S.C.  1133b) 

Subpart  C— How  to  Apply  for  a  Grant 
[Reserved] 

Subpart  D— How  the  Secretary  Makes 
a  Grant 

§  633.30    Extent  of  support  for 
demonstration  projects. 

(a)  The  Secretary  awards  grants  under 
this  part  for  single-year  or  multi-year 
project  periods. 

(b)  If  the  Secretary  approves  a  multi- 
year  project  period,  for  a  special  project, 
the  continuation  of  the  multi-year 
project  will  be  in  accordance  with  34 
CFR  75.253. 

(c)  Comprehensive  Cooperative 
Education  projects  will  receive  one 
multi-year  award  out  of  a  single  fiscal 
year  appropriation. 

(20  U.S.C.  1133b) 

§  633.31     How  the  Secretary  mattes  a  grant. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of — 

(1)  The  general  criteria  in  34  CFR 
631.32;  and 

(2)  The  criteria  in  34  CFR  633.33  or 
633.34. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  criterion. 

(20  U.S.C.  1133b) 

§  633.32    Selection  criteria  the  Secretary 
uses  for  all  projects. 

The  Secretary  uses  the  following 
selection  criteria  in  awarding 
demonstration  grants  under  this  part: 

(a)  Plan  of  operation.  (10  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(b)  Quality  of  key  personnel.  (7 
points)  (For  description  of  criterion,  see 
34  CFR  631.32.) 

(c)  Budget  and  cost  effectiveness.  (5 
points)  (For  description  of  criterion,  see 
34  CFR  631.32.) 

(d)  Evaluation  plan.  (5  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(e)  Adequacy  of  resources.  (3  points) 
(For  description  of  criterion,  see  34  CFR 
631.32.) 

(20  U.S.C.  1221e-(3)(a).  n33li| 

§  633.33    Additional  selection  criteria  the 
Secretary  uses  for  comprehensive  projects. 

In  addition  to  the  criteria  in  §  633.32, 
the  Secretary  uses  the  following  criteria 
in  awarding  grants  for  comprehensive 
projects: 


(a)  Cooperative  Education  philosophy. 
(5  points) 

"The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  a  written  Cooperative 
Education  philosophy — 

(1)  Is  reflected  in  the  applicant's 
mission  statement;  and 

(2)  Clearly  supports  the  expansion 
required  for  a  comprehensive 
Cooperative  Education  project. 

(b)  Preplanning  for  a  comprehensive 
project.  (5  points) 

"The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  applicant  has 
conducted  the  necessary  preplanning 
that  is  required  to  develop  and 
demonstrate  a  comprehensive 
Cooperative  Education  project. 

(c)  Acceptance  of  plan.  (10  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  to  which  the  plan  for 
implemenfing  the  comprehensive  project 
has  been  accepted  by  the  responsible 
officials  of  the  institution,  agency,  or 
organization,  and  by  faculty,  employers, 
students,  and  the  community. 

(d)  Integration  of  the  comprehensive 
project.  (10  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  of  the  actions  taken  by 
administrators  and  faculty  to  integrate 
the  comprehensive  Cooperative 
Education  project  into  the  academic 
policies,  programs,  and  objectives  of  the 
institution. 

(e)  Continued  commitment.  (10  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  to  which  the  applicant  will 
continue  the  comprehensive  project 
after  Federal  financial  assistance  has 
ended. 

(f)  Employer  support.  (10  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  of  employer  support  for  the 
development  of  a  comprehensive 
Cooperative  Education  project. 

(g)  Schedule  for  institutionalization. 
(15  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  schedule  for 
institutionalizing  Cooperative 
Education,  including  the  rationale  and 
procedures  associated  with  each 
activity,  will  result  in  changes  in — 

(1)  The  organizational  structure  of  the 
applicant; 

(2)  The  curricula  to  meet  the  needs  of 
students  participating  in  Cooperative 
Education; 

(3)  The  academic  calendar: 

(4)  The  awarding  of  credits; 

(5)  Increased  faculty  involvement: 
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(6)  Increased  employer  involvement; 

(7)  Counseling  techniques;  and 

(8)  Supervision  of  students  during 
their  work  experiences. 

(h)  On-going  dissemination  of 
pro    jses  and  results.  (5  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
quaUty  of  the  plan  to  disseminate,  on  an 
ongoing  basis,  the  processes  and  results 
of  the  comprehensive  project. 

{20  U.S.C  1133b) 

§  633.34    Additional  selection  criteria  the 
Secretary  uses  for  special  projecU. 

In  addition  to  the  criteria  in  34  CFR 
633.32,  the  Secretary  uses  the  following 
criteria  in  awarding  grants  for  a  special 
project: 

(a)  Cooperative  Education  philosophy. 
(5  points] 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  a  written  Cooperative 
Education  philosophy — 

(1)  Is  reflected  in  the  applicant's 
mission  statement;  and 

(2)  Clearly  supports  the  operation  of  a 
special  project. 

(b)  Preplanning  for  a  special  project. 
(5  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  applicant  has 
conducted  the  necessary  preplanning 
that  is  required  to  develop  and 
demonstrate  a  special  project. 

(c)  Acceptance  of  plan.  (10  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  to  which  the  plan  for 
implementing  the  special  project  has 
been  accepted  by  the  responsible 
officials  of  the  institution,  agency,  or 
organization,  and  by  faculty,  employers, 
students,  and  the  community. 

(d)  Need  for  the  special  project.  {20 
points) 

The  Secretary  reviews  each 
application  for  a  substantive 
explanation  of  the  need  for  the  special 
project. 

(e)  Employer  support.  (10  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  of  employer  support  for  the 
development  of  the  special  project. 

(f)  Uniqueness  of  approach.  (15 
points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  has  developed  and 
explained  the  rationale  and  procedures 
that  demonstrate  an  innovative  or 
unique  approach  to  Cooperative 
Education  and  the  value  or  relevance 
the  project  will  have  for  the  Cooperative 
Education  community. 

(g)  Dissemination.  (5  points) 


The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  to  disseminate  the  processes      Q 
and  results  of  the  special  project  to  the 
Cooperative  Education  community. 

(20  U.S.C.  1133b) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee  [Reserved] 

Subpart  F— Administrative 
Responsibilities  of  a  Grantee 

§  633.50    Staffing  requirements. 

To  the  greatest  extent  possible,  the 
staff  of  a  project  funded  under  this  part 
shall  reflect  ^e  sex,  ethnic,  racial,  and 
other  demographic  characteristics  of  the 
students  to  be  served  by  the  project. 

(20  U.S.C.  1133b) 

§  633.51    Student  work  experience. 

(a)  The  work  experience  of  each 
student  in  a  Cooperative  Education 
project  funded  under  this  part  shall,  to 
the  greatest  extent  possible,  be  related 
to  the  student's  program  of  study. 

(b)  An  employer  shall  compensate  a 
student  under  this  program  at  a  rate 
comparable  to  that  paid  to  trainees  who 
do  similar  work. 

(c)  A  student  in  a  Cooperative 
Education  project  nay  work  at  less  than 
the  prevailing  rate  for  employees  if — 

(1)  The  student  works  for  a  nonprofit, 
social,  welfare,  or  educational 
organization;  and 

(2)  The  position  in  which  the  student 
works  is  one  in  which  other  persons  in 
the  organization  have  not  been  paid  a 
higher  salary. 

(20  U.S.C.  1133b] 

§  633.52    Frequency  and  duration  of  work 
experiences. 

(a)(1)  A  Cooperative  Education 
project  in  a  two-year  institution  of 
higher  education  must  provide  at  least 
two  work  experiences  for  each 
participating  student. 

(2)  Each  work  experience  must — 

(i)  Be  of  a  duration  consistent  with  the 
grantee's  academic  calendar;  and 

(ii)  Provide  the  student  with  sufficient 
opportunities  to  gain  indepth  experience 
in  an  area  related  to  his  or  her  academic 
or  career  goals. 

(b)(1)  A  Cooperative  Education 
project  in  a  four-year  institution  of 
higher  education  must  provide  at  least 
four  work  experiences  for  each 
participating  undergraduate  student. 

(2)  Each  work  experience  must — 

(i)  Be  of  a  duration  consistent  with  the 
grantee's  academic  calendar;  and 

(ii)  Provide  the  student  with  sufficient 
opportunities  to  gain  indepth 
experiences  in  an  area  related  to  his  or 
her  academic  or  career  goals. 


(c)(1)  A  Cooperative  Education  project 
for  graduate  students  must  provide  two 
work  experiences. 

(2)  Each  work  experience  must — 

(i)  Be  of  a  duration  consistent  with  the 
grantee's  academic  calendar;  and 

(ii)  Provide  sufficient  opportunities  for 
each  student  to  gain  indepth 
expereinces  in  an  area  related  to  his  or 
her  academic  or  career  goals. 

(20  U.S.C.  1133b) 

§  633.53    Supervision  of  students. 

A  grantee  shall  ensure  that  students 
are  adequately  supervised  during  their 
work  experiences  and  shall  determine 
that  the  students  are — 

(a)  Performing  the  job  for  which  they 
were  selected; 

(b)  Receiving  the  training  necessary  to 
gain  proficiency  in  the  areas  to  which 
they  were  assigned; 

(c)  Achieving  learning  objectives 
appropriate  to  their  major  academic 
fields  and/or  career  objectives; 

(d)  Exhibiting  professional  work 
habits; 

(e)  Compensated  at  the  rate 
designated;  and 

(f)  Working  in  safe  conditions. 

(20  U.S.C.  1133b) 

§  633.54    Student  records. 

A  grantee  shall  maintain  individual 
records  on  each  student  participating  in 
its  project.  The  records  shall  include,  but 
are  not  limited  to,  the  following: 

(a)  Name,  age,  sex  and  ethnic  and 
racial  background; 

(b)  Permanent  mailing  address; 

(c)  Major  field  of  study; 

(d)  Career  objective(s); 

(e)  The  number  and  types  of  the 
student's  work  experiences  in  this 
project,  including  reports  from 
employers; 

(f)  If  applicable,  the  reason(s]  student 
left  project; 

(g)  First  employment  after  graduation, 
if  known. 

(20  U.S.C.  1133b) 

§  633.55    In-service  training. 

A  grantee  shall  insure  that  the  staff  of 
its  Cooperative  Education  project  has  an 
opportiuiity  to  participate  in  training 
that  will  enable  the  staff  to — 

(a)  Operate  the  project  more 
effectively;  and 

(b)  Develop  the  expertise  to  expand 
the  Cooperative  Education  project. 

(20  U.S.C.  1133b) 

The  Secretary  proposes  the  following 
regulations  to  govern  research  grants 
under  the  Cooperative  Education 
Program. 

Part  634  is  added  to  read  as  follows; 


PART  634— COOPERATIVE 
EDUCATION  PROGRAM— RESEARCH 

Subpart  A — General 

Sec. 

634.1  The  Cooperative  Education  Program — 
Research. 

634.2  Eligible  applicants. 

Subpart  B— Projects  the  Department  of 
Education  Assist  Under  This  Program 

634.10  Eligible  projects. 

634.11  Priority  areg^  for  research. 

Subpart  C— How  to  Apply  for  a  Grant 
(Reserved] 

Subpart  D— How  the  Secretary  Makes  a 
Grant 

634.30  How  the  Secretary  makes  a  grant. 

634.31  Selection  criteria  the  Secretary  uses. 

Subpart  E— What  Conditions  Must  be  Met 
by  a  Grantee  [Reserved] 

Subpart  F— Administtrative  Responsibilities 
of  a  Grantee 

634.50    Dissemination  of  results. 

Authority:  Title  VIII  of  the  Higher 
Education  Act  of  1965,  as  amended.  Pub.  L. 
96-374  (20  U.S.C.  1133.  1133b],  unless 
otherwise  noted. 

Subpart  A— General 

§  634.1    The  Cooperative  Education 
Program— Research. 

The  Cooperative  Education  Program — 
Research  provides  Federal  financial 
assistance  for  research  into  methods 
that  can  result  in — 

(a)  Improving  the  operation  of  the 
Cooperative  EdLcation  Program; 

(b)  Promoting  the  use  of  Cooperative 
Education  as  an  alternative  educational 
approach  to  assist  students  to  prepare 
for  careers  and  to  finance  their 
educational  pursuits;  and 

(c)  Developing  better  cooperation 
between  secondary  schools,  institutions 
of  higher  education,  business,  and 
industry  to  enhance  the  opportunity  for 
students  to  participate  in  work 
experiences  related  to  academic 
preparation. 

(20  U.S.C.  1133b) 

§  634.2    Eligible  applicants. 

The  following  are  eligible  lo  apply  for 
grants  under  this  part; 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  education. 

(c)  Public  or  private  nonprofit 
agencies  or  organizations,  if  the  agency 
or  organization  is  serving  as  the 
coordinating  and  fiscal  agent  for  a 
combination  of  institutions  of  higher 
education. 

(20  U.S.C.  1133b) 


Subpart  B— Projects  the  Department 
of  Education  Assists  Under  This 
Program. 

§  634.10    Eligible  projects. 

The  Secretary  makes  awards  under 
this  part  for  research  projects  that  yield 
information  and  direction  in  dealing 
with,  but  not  limited  to,  the  following: 

(a)  Improving  the  way  services  are 
provided  by  Cooperative  Education 
projects. 

(b)  Expanding  the  Cooperative 
Education  concept  in  institutions  of 
higher  education. 

(c)  Evaluating  the  benefits  of 
Cooperative  Education,  such  as  the 
correlation  between  participation  and 
nonparticipation. 

(d)  Identifying  and  assessing  the 
effective  institutionalization  of 
Cooperative  Education. 

(e)  Promoting  the  Cooperative 
Education  Program  within  secondary 
schools,  institutions  of  higher  education, 
industry,  business,  and  the  community. 

(20  U.S.C.  1133b) 

§  634. 1 1     Priority  areas  for  research. 

(a)  The  Secretary  may.  from  time  to 
time,  select  for  priority  funding  research 
one  or  more  of  the  following; 

(1)  Identification  and  assessment  of 
commonalities  in  quality  Cooperative 
Education  projects. 

(2)  The  correlation  between  former 
grantees  that  continued  or  did  not 
continue  Cooperative  Education  after 
Federal  financial  assistance  ended. 

(3)  Assessment  of  the  impact  of  varied 
factors  that  hinder  or  enhance — 

(i)  Student  participation; 
(ii)  Faculty  particiption:  or 
(iii)  Upper  mobility, 

(6)  Assessment  of  the  impact  of 
Cooperative  Education  on  the  retention 
and  g.'ade  point  averages  of  students 
participating  in  Cooperative  Education. 

(7)  Assessment  of  the  impact  of  a 
comprehensive  Cooperative  Education 
project  on — 

(i)  Student  life  at  the  institution: 
(ii)  Faculty; 

(iii)  Community  resources:  or 
(iv)  Employment  opportunities. 

(8)  Other  areas  that  may  be  identified 
by  the  Secretary. 

(b)  The  Secretary  announces  subjects 
for  priority  funding,  if  any,  in  the  annual 
application  notice  published  in  the 
Federal  Register. 

(20  U.S.C.  n33b) 


Subpart  C— How  to  Apply  for  a  Grant 
[Reserved] 

Subpart  D— How  the  Secretary  Makes 
a  Grant 

§  634.30    How  the  Secretary  makes  a  grant. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  general 
criteria  in  34  CFR  631.32  and  the  criteria 
in  §  634.32.  below. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  criterion. 

(20  U.S.C  1133b) 

§  634.31    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
selection  criteria  in  awarding  grants 
under  this  part: 

(a)  Plan  of  operation.  (15  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

[h]  Quality  of  key  personnel.  [\0 
points)  (For  description  of  criterion,  see 
34  CFR  631.32.) 

(c)  ^dget  and  cost  effectiveness.  (5 
points)  (For  description  of  criterion,  see 
34  CFR  631,32.) 

(d)  Evaluation  plan.  (5  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(e)  Adequacy  of  resources.  (5  points) 
(For  description  of  criterion,  see  34  CFR 
631.32.) 

(f)  Relevancy  of  research.  (20  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows — 

(1)  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed  research 
is  responsive  to  a  major  problem  or  need 
in  Cooperative  Education:  and 

(2)  The  extent  to  which  the  findings 
would  be  of  value  to  the  whole  or  a 
specific  population  of  the  Cooperative 
Education  community. 

(g)  Design  of  research.  [35  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
quality  of  the  research  design  that 
includes — 

(1)  A  clear  description  of  the  problem 
at  which  the  research  is  directed; 

(2)  A  well-defined  hypothesis; 

(3)  A  clear  description  of  resea.rch 
m.ethods  to  prove  or  disprove  the 
hypothesis. 

(4)  The  sampling  method  to  be  used. 
including  the  size  and  proportion  of  the 
sample  population  to  the  universe  of  the 
population  being  studied;  and 

(5)  A  well-defined  and  organized  data 
analysis  plan, 

(h)  Dissemination.  (5  points) 
The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
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quality  of  the  plan  for  the  dissemination 
of  the  research  findings. 
{20  U.S.C.  1221e-<3)(a).  1133b) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee  [Reserved] 

Subpart  F— Administrative 
Responsibilities  of  a  Grantee 

§  634.50    Dissemination  of  results. 

(a)  A  grantee's  final  report  to  the 
research  findings  much  include  at  least 
the  following: 

(1)  A  description  of  the  problem. 

(2)  The  hypothesis. 

(3)  The  research  method(8)  employed. 

(4)  An  explanation  of  the  sampling 
methods  if  applicable. 

(5)  The  data  analysis  methodology. 

(6)  The  findings. 

(7)  The  conclusion(s). 

(8)  An  executive  summary. 

(b)  Any  information  or  documents 
produced  as  a  result  of  research  under 
this  part  is  the  property  of  the 
Department  of  Education  and  may  not 
be  used  for  the  personal  benefit  of  the 
grantee,  principal  investigator,  or  key 
personnel  involved  in  the  research. 

(c)  A  grantee  shall  make  available  to 
the  public,  without  charge  other  than 
postage,  its  report  of  the  findings  of  the 
research. 

{20  U.S.C.  1133b) 

The  Secretary  proposed  the  following 
regulations  to  govern  training  grants 
under  the  Cooperative  Education 
Program. 

Part  635  is  added  to  read  as  follows: 

PART  635— COOPERATIVE 
EDUCATION  PROGRAM— TRAINING 

Subpart  A— General 

Sec. 

635.1  The  Cooperative  Education  Program — 
Training 

635.2  Eligible  applicants. 

635.3  Eligible  participants. 

Subpart  B— Projects  the  Department  of 
Education  Assists  Under  Ttiis  Program 

635.10  Eligible  projects. 

635.11  Priority  areas  for  training. 

Subpart  C— How  to  Apply  for  a  Grant 
[Reserved] 

Subpart  D-^ow  the  Secretary  Makes  a 
Grant. 

635.30  How  jhe  Secretary  Makes  a  grant. 

635.31  Selection  criteria  the  Secretary  uses. 

635.32  Geographic  distribution. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grsntee  [Reserved] 

Subpart  F— Administrative  Responsibilities 
of  s  Grsntee 

635.50  Announcements  of  training  sessions. 

635.51  Availability  of  training  material  of 
the  public. 


Authority:  Title  VIII  of  the  Higher 
Education  Act  of  1965,  as  amended,  Pub.  L. 
96-374  (20  U.S.C.  1133. 1133b),  unless 
otherwise  noted. 

Subpart  A— General 

§635.1    The  Cooperative  Education 
Program — Training 

(a)  The  Cooperative  Education 
Program — Training  provides  Federal 
financial  assistance  to  train  persons 
who  participate  or  wish  to  participate  in 
the  administration  of  Cooperative 
Education  projects  at  institutions  of 
postsecondary  education. 

(b)  The  purpose  of  the  training  under 
this  part  is  to  enable  participants  to 
provide  more  effectively  the  academic 
and  work  experiences  that  will  enable 
students  to  realize  their  academic  and 
career  objects. 

(20  U.S.C.  1133b) 

§635.2    Eligible  applicants. 

The  following  are  eligible  to  apply  for 
grants  under  this  part: 

(a)  Institutions  of  higher  education. 

(b)  Combinations  of  institutions  of 
higher  eduction. 

(c)  Public  or  nonprofit  private 
agencies  or  organizations,  if  the  agency 
or  organization  is  serving  as  the 
coordinating  and  fiscal  agent  for  a 
combination  of  institutions  of  higher 
education. 

(20  U.S.C.  nsab) 

§635.3    Eligible  participants. 

Funds  under  this  part  may  be  used  to 
provide  training  for  the  following: 

(a)  Presidents  and  administrators  of 
institutions  of  postsecondary  education 
with  or  without  federally-funded 
Cooperative  Education  projects. 

(b)  Faculty  and  staff  of  institutions  of 
postsecondary  education  with  or 
without  federally-funded  Cooperative 
Education  projects. 

(c)  High  school  personnel  responsible 
for  career  and  academic  guidance. 

(d)  Employers  or  prospective 
employers  of  students  in  Cooperative 
Education  projects. 

(e)  Members  of  professional  and 
scholarly  organizations. 

(20  U.S.C.  1133b) 

Subpart  B— Projects  the  Department 
of  Education  Assists  Under  This 
Program 

§  635.10    Eligible  projects. 

(a)  Training  projects  funded  under  this 
part  shall  be  designed  to  develop  skills 
necessary  to  administer  Cooperative 
Education  projects. 

(b)  The  Secretary  makes  awards 
under  this  part  to  provide  training 


dealing  with,  but  not  limited  to.  the 
following: 

(1)  Responsibilities  of  directors  or 
coordinators  in  administering 
Cooperative  Education  projects; 

(2)  Modification  of  teaching  practices, 
academic  calendars,  and  curricula; 

(3)  Relationships  between  work 
experiences  and  students'  academic 
programs; 

(4)  Roles  and  responsibilities  of 
employers  and  supervisors  of  students 
in  Cooperative  Education  projects; 

(5]  Integration  of  the  Cooperative 
Education  project  into  the  academic 
programs  and  policies  of  an  institution 
of  higher  education; 

(6)  Placement,  supervision,  and 
evaluation  of  students  in  Cooperative 
Education  work  experiences; 

(7)  Placement  and  supervision  of 
special  student  populations; 

(8)  Cooperative  Education  for 
graduate  students; 

(9)  Effective  communications  and 
relationships  within  the  grantee 
structure; 

(10)  Improving  employer  participation 
in  Cooperative  Education; 

(11)  Improving  college-community 
relations  affecting  Cooperative 
Education; 

(12)  Improving  faculty  attitudes 
toward  Cooperative  Education; 

(13)  Development  of  large-scale  or 
comprehensive  Cooperative  Education 
projects; 

(14)  Planning,  management,  and 
evaluation  of  Cooperative  Education 
projects;  and 

(15)  Improving  the  use  of  management 
information  systems. 

(20  U.S.C.  1133b) 

§  635. 1 1    Priority  areas  for  training. 

(a)  The  Secretary  may,  from  time  to 
time,  select  for  priority  funding  training 
in  one  or  more  of  the  following: 

(1)  The  development  of  appropriate 
skills  to  manage  effectively  Cooperative 
Education  projects. 

(2)  The  development  of 
comprehensive  Cooperative  Education 
projects. 

(3)  The  development  of  student, 
faculty,  and  employer  receptivity. 

(4)  The  integration  of  the  Cooperative 
Education  project  into  the  academic 
programs  and  policies  of  the  grantees. 

(5)  The  development  of  Cooperative 
Education  trainers. 

(6)  Determinining  cost  and  income 
implications  for  various  constituents  of 
the  Cooperative  Education  Community. 

(7)  Other  areas  that  may  be  identified 
by  the  Secretary. 

(b)  The  Secretary  announces  subjects 
for  priority  funding,  if  any.  in  the  annual 


application  notice  published  in  the 
Federal  Register. 

(20  U.S.C.  1133b) 

Subpart  C— How  To  Apply  for  a  Grant 
[Reserved] 

Subpart  D— How  the  Secretary  Malces 
a  Grant 

§  635.30    How  the  Secretary  maltes  a  grant. 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  general 
criteria  hsted  in  34  CFR  631.32  and  the 
criteria  listed  in  §  635.31  of  this  Part. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  completed  criterion  is  indicated  in 
parentheses  following  the  criterion. 

(20  U.S.C.  1133b) 

§  635.31    Selection  criteria  the  Secretary 
uses. 

The  Secretary  uses  the  following 
selection  criteria  in  awarding  grants 
under  this  part: 

(a)  Plan  of  operation.  (10  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(b)  Quality  of  key  personnel.  [7 
points)  (For  description  of  criterion,  see 
34  CFR  631.32) 

(c)  Budget  and  cost  effectiveness.  (5 
points)  (For  description  of  criterion,  see 
34  CFR  631.32.) 

(d)  Evaluation  plan.  (10  points)  (For 
description  of  criterion,  see  34  CFR 
631.32.) 

(e)  Adequacy  of  resources.  (3  points) 
(For  description  of  criterion,  see  34  CFR 
631.32.) 

(f)  Needs  assessment.  (20  points) 
The  Secretary  reviews  each 

application  for  evidence  that  shows  the 
extent  of  which  the  applicant  provides 
evidence  of  a  need  for — 

(1)  Training  in  its  geographic  area;  or 

(2)  Training  of  a  specialized  nature 
addressed  to  a  nationwide  clientele. 

(g)  Thoroughness  of  training  design. 
(10  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  applicant  gives 
evidence  of  comprehensive  planning, 
including  the  procedures  used  in 
developing  the  design. 

(h)  Scope  of  training.  (10  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  proposed  project 
will  address  the  needs  of  the 
consitutency  selected  to  receive 
training,  based  on  the  use  of  needs 
analysis  data. 

(i)  Anticipated  results.  (10  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 


extent  to  which  the  proposed  project  has 
promise  of  fulfilling  the  proposed 
objectives  identified  in  the  needs 
assessment,  training  design,  and  scope 
of  training. 

(j)  Prior  experience.  (10  points) 

The  Secretary  reviews  each 
application  for  evidence  that  shows  the 
extent  to  which  the  key  personnel  have 
demonstrated  their  experience  in  related 
and  effective  Cooperative  Education 
projects,  or  with  innovations  which  have 
been  or  can  be  successful  in  a 
Cooperative  Education  project: 
(20  U.S.C.  1221-e(3)(a).  1133b) 

§  635.32    Geographic  distribution. 

The  Secretary,  to  the  greatest  extent 
possible,  awards  grants  for  training 
projects  at  locations  within  reasonable 
distance  to  Title  Vlli  Cooperative 
Education  projects  funded  under  34  CFR 
Parts  632  and  633.  For  this  purpose,  the 
Secretary  considers  sites  based  on 
Federally-recognized  regions. 

(20  U.S.C.  1133b) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee  [Reserved] 

Subpart  F— Administrative 
Responsibilities  of  a  Grantee 

§  635.50    Announcements  of  training 
sessions. 

(a)  All  announcements  inviting 
participants  to  training  sessions  shall 
contain,  as  a  minimum,  the  following 
information: 

(1)  Target  population  to  be  served, 
such  as  by  position,  experience  level, 
type  of  institutioHjXjr  other  similar 
characteristic; 

(2)  Any  specific  eligibility  or 
prerequisite  requirements  for 
participants; 

(3)  Anticipated  outcomes  or  skills  to 
be  acquired; 

(4)  Identification  and  qualifications  of 
trainer(s)  to  be  used; 

(5)  Registration  or  other  fees  to  be 
charged,  including  the  purpose  for  the 
fees. 

(b)  The  grantee  shall  send  a  copy  of 
any  announcement  for  training  to  the 
appropriate  official  of  the  Department  of 
Education. 

[20  U.S.C.  1133b) 

§  635.51    Availability  of  training  material  to 
the  public. 

(a)  All  training  materials  developed 
by  a  grantee  under  this  part  are  the 
property  of  the  Department  of 
Education. 

(b)  The  grantee,  during  the  life  of  the 
grant,  shall  disseminate  training 
material  developed  under  this  part  to 
interested  parties  on  written  request  or 


furnish  overage  to  the  Department  of 
Education  for  distribution. 

(c)  The  grantee  shall  make  available 
to  interested  parties  for  duplication 
purposes  the  training  films  develped 
under  this  part. 

(20  U.S.C.  1133b) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  87 

lAMS-FRL-1699-7;  Docket  No.  OMSAPC- 
78-1) 

Control  of  Air  Pollution  From  Aircraft; 
Amendment  to  Standards 

agency:  Environmental  Protection 
.Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  final  rule  sets  back  by  2 
years,  until  J.inutiry  1,  1983,  the  effective 
date  fcr  ail  gaseous  emissions  standards 
which  vv.'kM  oltierwise  have  been 
effective  on  January  1.  1981,  for  aircraft 
gas  turbine  engines.  This  change  in 
compliance  date  is  necessary  because 
the  final  amendments  to  these  standards 
which  were  proposed  on  March  24.  1978 
(43  FR  12615)  have  not -yet  been 
promulgated  and  there  would  be 
insufficient  time  remaining  in  1980  for 
the  Federal  Aviation  Administraticn  to 
develop  enforcement  regulations 
following  their  promulgation,  if  the 
compliance  date  remained  at  January  1. 
1981.  Also  being  published  in  this  notice 
is  a  minor  addition  to  the  exemption 
provisions  of  the  aircraft  emissions 
standards.  This  notice  also  announces 
the  public  availability  for  comment  of  a 
report  coverings  joint  investigation  by 
FAA  and  EPA  of  the  air  quality  basis  for 
aircraft  emissions  standards. 
DATES:  The  amendments  to  the 
compliance  date  are  effective  December 
31.  1980;  the  change  to  the  exemption 
provision  is  effective  January  30,  1981. 
All  comments  relating  to  the  report 
"Impact  of  Aircraft  Emissions  on  Air 
Quality  in  the  Vicinity  of  Airports" 
iFAA-EE-80-09A)  should  be  submitted 
on  or  before  March  2,  1981. 
ADDRESS:  Interested  persons  may 
submit  written  comments  on  the  Air 
Quality  Investigation  to  the  Central 
Docket  Section  (A-130),  Environmental 
Protection  Agency,  Washington.  D.C. 
20460,  (Docket  OMSAPC-78-1) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Kittredge.  Senior  Technical 
Advisor,  Office  of  Mobile  Source;  Air 
Pollution  Control  (ANR-455), 
Environmental  P.-^otection  Agency, 
Washington,  D.C.  20460,  202-42f>^2514. 
SUPPLEMENTARY  INFORMATION:  On  July 
17,  1973  (38  FR  19090)  EPA  promulgated 
gaseous  emissions  standards  applicable 
to  engines  which  power  most  categories 
of  turbine  powered  commercial  aircr.ift. 
to  take  effect  on  January  1,  1979, 
following  the  development  and 
certification  of  the  necessary 
technological  means  for  compliance.  On 


March  24,  1978  (43  FR  12615).  EPA 
proposed  extensive  changes  to  these 
standards,  based  on  new  information 
concerning  the  technological  means  for 
compliance.  At  the  same  time,  the 
January  1,  1979,  compliance  date  for  the 
original  standards  was  set  back  to 
January  1. 1981,  to  allow  more  time  to 
complete  final  rulemaking  following  the 
public  hearing,  technical  analysis  of  the 
comments,  and  completion  of  other 
supporting  activities.  In  the  preamble  to 
the  March  24.  1978.  proposal  it  was 
stated  that  "The  air  quality  justification 
for  control  of  airport  NO,  emissions  has 
been  questioned.  ("Potential  Impact  of 
NO^  Emissions  from  Commercial 
Aircraft  on  .VO2  Air  Quality."  Bruce  C. 
Jordan,  EPA,  November  15,  1977). 
Therefore,  a  study  has  been  planned 
which  will  incorporate  the  up-to-date 
aircraft  emissions  estimates  referenced 
above,  the  most  recent  meteorological 
information,  and  the  most  advanced 
available  mathematical  modelling 
techniques  for  prediction  of  ambient  air 
concentrations  of  pollutants  in  the 
airport  environment.  This  study  will  be 
carried  out  jointly  by  the  EPA  and  the 
Federal  Aviation  Administration  and  is 
expected  to  be  completed  in  1979." 

Circumstances  prevented  completion 
of  the  study  in  1979.  in  part  because  its 
scope  was  expanded  to  include  carbon 
monoxide  as  well  as  nitrogen  oxides.  It 
has  now  been  completed  and  the  final 
report  is  available  for  public  review  and 
comment.  A  limited  number  of  copies 
are  available  upon  request  to  the  Office 
of  Environment  and  Energy  (AEE-300), 
Federal  Aviation  Administration, 
Washington,  D.C,  20591. 

0\er  and  above  the  airport  air  quality 
consideration,  EPA's  evaluation  of  the 
comments  on  the  March  24,  1978, 
proposal  and  the  economic  costs  of 
applying  such  technology  has  taken 
much  longer  than  expected.  Therefore,  it 
has  not  been  possible  to  proceed  with 
implementation  of  revised  final 
standards. 

There  is  insufficient  time  available 
during  the  remainder  of  1980  to 
announce  the  availability  of  the  report 
covering  the  airport  air  quality  analysis, 
to  allow  a  reasonable  period  of  time  for 
public  comment  on  the  report,  to 
evaluate  these  comments,  to  promulgate 
fmal  revised  standards  and  for  FAA  to 
(hen  propose  anu  promulgate 
appropriate  enforcement  regulations. 

For  all  of  the  rea.sons  cited  above  it  is 
necessary  to  postpone  the  January  1, 
1981  implementut.on  date  for  all  gaseous 
emissions  standards.  Otherwise, 
manufacture  of  th(;  affected  engines 
could  not  legally  continue  after  that 
date,  since  there  are  no  known 


techniques  available  to  permit 
compliance. 

On  May  13,  1980,  and  again  on 
October  27, 1980,  EPA  received  letters 
from  the  Federal  Aviation 
Administration  explaining  the  concerns 
of  that  agency  over  the  short  time 
remaining  to  accomplish  effective 
rulemaking  action  before  the  end  of  1980 
and  urging  that  EPA  postpone  the 
effective  date  for  the  standards  by  al 
least  two  more  years. 

Several  of  the  manufacturers  who  are 
affected  by  this  pending  rulemaking 
have  also  written  to  EPA  during  the  past 
year,  citing  reasons  which  would  make 
it  impossible  for  them  to  comply  with 
the  proposed  revised  standard  by 
January  1, 1981, 

Copies  of  the  Airport  Air  Quality 
Report,  May  13,  1980,  FAA  letters  and    . 
all  relevant  correspondence  with 
manufacturers  on  this  topic  are 
available  for  public  review  in  EPA 
Docket  OMSAPC-78-1,  Central  Dockets 
Section,  West  Tower  Lobby,  401  M 
Street,  SW.,  Washington,  D.C.  20460. 
The  docket  may  be  inspected  between 
8:00  a.m.  and  4:00  p.m.  on  weekdays  and 
a  reasonable  fee  may  be  charged  for 
copying. 

Following  the  receipt  and  evaluation 
of  public  comments  received  on  this 
report,  EPA  will  proceed  with 
promulgation  of  the  final  standards.  In 
so  doing;*EPA  will  take  careful  note  of 
the  conclusions  and  recommendations 
of  the  International  Civil  Aviation 
Organization  (ICAO)  Committee  on 
Aircraft  Engine  Emissions  (CAEE)  at  its 
second  meeting  May  14-29,  1980. 

Action:  With  due  consideration  of  the 
foregoing.  EPA  has  determined  that  the 
effective  date  for  all  gaseous  emissions 
standards  scheduled  to  be  implemented 
on  January  1, 1981,  should,  as  an  interim 
measure,  be  postponed  by  2  years  to 
January  1,  1983,  so  as  to  permit  the 
continued  manufacture  of  aircraft  gas 
turbine  engines  during  the  period 
between  January  1, 1981,  and  the 
compliance  dale  specified  in  the  final 
amended  standards.  This  action  should 
allow  reasonable  time  for  completion  of 
all  activities  discussed  above  and  will 
facilitate  the  establishment  of  final 
revised  standards  based.on  the  best 
obtainable  information  on  the  air  quality 
impact  of  commercial  aircraft 
operations. 

The  Agency  finds  that  to  propose  the 
revisions  of  the  compliance  dale  prior  to 
final  rulemaking  would  be  impractical 
and  contrary  to  the  public  interest. 
These  revisions  are  critical  to  the 
activities  of  the  manufacturers  of 
aircraft  engines,  and  must  be  effective 
prior  to  the  present  January  1, 1981, 
effective  date  for  gaseous  emission 


standards  to  allow  for  continued 
manufacture  of  aircraft  gas  turbine 
engines.  The  Agency  finds  further  thnt 
there  is  good  cause  to  make  these 
revisions  effective  earlier  than  30  days 
after  their  promulgation,  because  these 
revisions  relieve  restrictions  in  the 
present  regulations. 

An  additional  amendment  being 
promulgated  at  this  time  concerns 
exemptions  from  Federal  emission 
standards.  On  July  18,  1979,  EPA 
proposed  a  revision  to  40  CFR  Part  87  to 
exempt  aircraft  engines  from  emission 
standards  in  certain  situations.  These 
situations  include,  but  are  not  limited  to, 

(1)  flights  fur  the  purpose  of  export, 
including  flights  needed  to  demonstrate 
the  integrity  of  an  aircraft  prior  to  its 
flight  to  a  site  outside  the  United  Slates. 

(2)  flights  to  a  base  where  repairs, 
alterations  or  maintenance  are  to  be 
performed,  or  to  a  point  of  storage,  and 
flights  to  return  an  aircraft  to  service, 
and  (3)  official  visits  by  representatives 
of  foieign  governments. 

On  August  22, 1979.  EPA  held  a 
hearing  in  Washington,.D.C..  to  afford 
the  public  an  opportunity  to  comment  on 
the  proposal.  No  individuals  presented 
testimony  al  the  hearing  and  only  two 
written  submissions  were  received  in 
response  to  the  proposal. 

The  National  Business  Aircraft 
Association  expressed  support  for  this 
action.  The  Air  Transport  Association  of 
America  (ATA)  expressed  concern -over 
the  fad  that  §  87.7(d)  contained  vague 
terminology.  They  specifically  asked 
whether  foreign  charter  operations 
would  be  considered  flights  "for  short 
durations  al  infrequent  intervals." 

The  EPA  proposal  published  on  July 
18,  1979,  intended  specifically  to  exempt 
those  flights  described  in  §§  87.7(a),  (b), 
and  (c).  Wi'lh  the  exception  of  official 
visits  by  representatives  of  foreign 
governments,  such  flights  are  solely  of  a 
non-passenger  and  non-freight  nature. 
Section  87.7(d)  was  added  to  enable  the 
EPA  and  DOT  to  make  determinations 
related  to  flights  of  a  similar  nature,  but 
which  have  not  been  contemplated  al 
this  lime.  The  Agency  does  not  regard  a 
charter  operation  as  being  of  a  similar 
nature  even  if  it  occurs  only  once  and, 
therefore,  such  operations  would  not  be 
exempted  from  aircrai.  standards. 

The  ATA  also  questioned  whether 
determinations  under  §  87.7(d)  must  be 
made  before  or  after  the  flights  take 
place  and,  if  after,  whether  an  operator 
could  face  retroactive  prosecution.  The 
EPA  intends  such  determinations  to  be 
made  before  flights  occur  and  has 
revised  the  language  of  this  section  to 
clearly  indicate  this  fact. 


Note. — This  nileniaking  .,,:!ion  does  not 
constitute  a  regulation  which  will  result  in 
major  economic  imparl.  .'\c(  ordinyly.  the 
Environmental  Protection  Agenc\-  h;is 
determined  that  this  document  does  not 
constitute  a  "significant"  regulation  requirmg 
the  preparation  of  a  RegLilalurx'  Analysis 
under  Executi\e  Ojdei  12044, 

These  amendments  are  made 
pursuant  to  Sections  231  and  301(a)  of 
the  Clean  Air  Act.  as  amended  (42 
U.S.C.  7571  and  7601(a)|. 

Dated:  December  22,  1980 
Douglas  M.  Costle. 

Administrator. 

Part  87,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  Section  87.21  (d)  and  (e)(1)  are 
revised  to  read  as  follows: 

§  87.21     Standards  for  exhaust  emissions. 

(d)  Exhaust  emissions  from  each 
aircraft  gas  turbine  engine  of  the  classes 
specified  below  manufactured  on  or 
after  January  1, 1983,  shall  not  exceed: 

(1)  Class  Tl: 

(i)  Hydrocarbons — 1.6  pounds/l.OOO 
pound-thrust  hours/cycle 

(li)  Carbon  monoxide — 9.4  pounds/ 
1,000  pound-thrust  hours/cycle 

(iii)  Oxides  of  nitrogen— 3.7  pounds/ 
1,000  pound-thrust  hours/cycle 

(iv)  Smoke — Smoke  number  from 
Figure  1. 

(2)  Class  T2,  T3.  T4: 

(i)  Hydrocarbons — 0.8  pound/1,000 
pound-thrust  hours/cycle 

(ii)  Carbon  monoxide — 4.3  pounds/ 
1.000  pound-thrust  hours/cycle 

(iii)  Oxides  of  nitrogen — 3  pounds/ 
1,000  pound-thrust  hours/cycle 

(iv)  Smoke — Smoke  number  from 
Figure  1. 

(3)  Class  P2: 

(i)  Hydrocarbons — 4.9  pounds/l.OOO 
horsepower-hours/cycle 

(ii)  Carbon  monoxide — 26.8  pounds/ 
1,000  horsepower-hours/cycle 

(iii)  Oxides  of  nitrogen — 12.9  pounds/ 
1,000  horsepower-hours/cycle 

(iv)  Smoke — Smoke  number  from 
Figure  2. 

(4)  Class  T5: 

(i)  Hydrocarbons— 3.9  pounds/l.OOO 
pound-lhrusl  hours/cycle 

(ii)  Carbon  monoxide — 30.1  pounds/ 
1,000  pound-thrust  hours/cycle 

(iii)  Oxides  of  nitrogen— 9.0  pounds/ 
1,000  pound-thrust  hours/cycle 

(iv)  Smoke — Smoke  number  from 
Figure  1, 

(e)  Exhaust  emissions  from  each 
newly  certified  aircraft  gas  turbine 
engine  of  the  classes  specified  below 
manufactured  on  or  after  the  dales 
indicated  shall  not  exceed: 


(1)  Class  T2.T3.  or  T4  (Januar\  1 
19B31. 

2  A  new  S  87.7  is  added  as  follows: 

§  87.7     Exemptions. 

The  emission  standards  of  this  part  do 
not  apply  to  engines  which  power 
aircraft  operated  in  the  L'nited  Stales  for 
short  durations  a!  infrequent  intervals. 
Such  operations  are  limited  to: 

(a)  Flights  of  an  aircraft  for  the 
purpose  of  export  to  a  foreign  country, 
including  any  flights  essential  to 
demonstrate  the  integrity  of  an  aircraft 
prior  to  its  flight  to  a  point  outside  the 
United  States: 

(b)  Flights  to  a  base  where  repairs, 
alterations  or  maintenance  are  to  be 
performed,  or  lo  a  point  of  storage,  and 
flights  for  the  purpose  of  returning  an 
aircraft  to  service: 

(c)  Official  visits  by  representatives  of 
foreign  governments:  and 

(d)  Other  flights  the  Secretary  of 
Transportation  determines,  after 
consultation  with  the  Administrator  of 
the  Environmental  Protection  Agency,  lo 
be  for  short  durations  at  infrequent 
intervals.  A  request  for  such  a 
determination  shall  be  m.ade  before  the 
flight  takes  place. 

(Sees.  231  and  301(a)  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7571  and  7601(a))) 
im  Uii.   Hn-4ri(.:;:  KilcJ  k'-:«>-B(i  ka:.  i,ni| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Proposed  Policy  Letter  on  Federally 
Funded  Research  and  Development 

Centers 

AGENCY:  Office  of  Federal  Procurement 
Policy.  OMB. 

action:  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  Federally  Funded  Research  and 
Development  Centers  (FFRDCs)  is  being 
published  for  public  review  and 
comment. 

summary:  The  proposed  policy  sets 
forth  guidelines  for  the  establishment, 
use,  periodic  review,  and  termination  of 
FFRDCs.  An  order  of  precedence  in 
alternatives  for  meeting  the  agencies* 
special  technical  needs  is  included:  (1) 
use  of  the  private  sector:  (2)  use  of  in- 
house  Government  capabilities:  (3)  use 
of  existing  FFRDCs;  and  (4) 
establishment  of  a  new  FFRDC. 
DATE:  Comments  must  be  received  by 
February  20. 1981. 

ADDRESS:  Send  comments  to  Mr.  Fred  H. 
Dietrich.  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies.  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place.  N.W..  Washington.  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  H.  Dietrich,  202-395-«810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  on  Government 
Procurement,  in  its  1972  report,  included 
the  following  recommendation: 

B-5    "Continue  the  option  to  organize 
and  use  FFRDCs  to  satisfy  needs  that 
cannot  be  satisfied  effectively  from 
other  organizational  resources.  Any 
proposal  for  a  new  FFRDC  should  be 
reviewed  and  approved  by  the  agency 
head  and  special  attention  should  be 
given  to  the  method  of  termination, 
including  ownership  of  assets,  when  the 
need  for  the  FFRDC  no  longer  exists. 
Existing  FFRDCs  should  be  evaluated  by 
the  agency  head  periodically  (perhaps 
every  three  years)  for  continued  need." 

In  January  1977,  as  part  of  a  proposed 
policy  on  research  and  development 
procurement.  OFPP  issued  for  informal 
comment  a  draft  policy  on  FFRDCs  to 
the  agencies  and  to  industry  groups 
which  had  indicated  an  interest.  The 
comments  supported  the  need  for  such  a 
policy  and.  as  appropriate,  are  reflected 
in  this  draft  policy  letter. 

The  following  is  a  list  of  the  current 
FH^DCs  arranged  by  the  sponsoring 
agency  (source:  National  Science 
Foundation): 


Department  of  Defense 

Office  of  the  Secretary  of  Defense 

Administered  by  non-profit  institution: 
Institute  for  Defense  Analyses  (IDA) 

Department  of  the  S'avy 

Administered  by  universities: 
Center  for  Naval  Analyses  (University 
of  Rochester) 

Department  of  the  Air  Force 

Administered  by  universities: 
Lincoln  Laboratory  (Massachusetts 
Institute  of  Technology) 

Administered  by  non-profit  institutions: 
Aerospace  Corporation 
C^  Division  (MITRE  Corporation) 
Project  Air  Force  (RAND  Corporation) 

Department  of  Health  and  Human 
Services 

NationaJ  Institutes  of  Health 

Administered  by  industrial  firms: 
Frederick  Cancer  Research  Center 
(Litton  Bionetics,  Inc..  Litton 
Industries) 

Department  of  Energy 

Administered  by  industrial  firms: 
Bettis  Atomic  Power  Laboratory 

(Westinghouse  Electric  Corp.) 
Hanford  Engineering  Development 

Laboratory  (Westinghouse  Hanford 

Corp.) 
Oak  Ridge  National  Laboratory 

(Union  Carbide  Corp.) 
Idaho  National  Engineering 

Laboratory  (Aerojet  Nuclear  Corp,) 
Knolls  Atomic  Power  Laboratory 

(General  Electric  Company) 
Liquid  Metal  Engineering  Center 

(Rockwell  International 

Corporation) 
Mound  Laboratory  (Monsanto 

Research  Corp.) 
Sandia  Laboratory  (Western  Electric 

Co.,  Inc. — Sandia  Corp.) 
Savannah  River  Laboratory  (E.  L 

duPont  de  Nemours  &  Co.,  Inc.) 
Administered  by  Universities: 
Ames  Laboratory  (Iowa  State 

University  of  Science  an  ' 

Technology) 
Argonne  National  Laboratory 

(University  of  Chicago  and  Argonne 

Universities  Association) 
Brookhaven  National  Laboratory 

(Associated  Universities,  Inc.) 
E.  O.  Lawrence  Berkeley  Laboratory 

(University  of  California) 
F..  O.  Lawrence  Livermore  Laboratorj' 

(University  of  California) 
Fermilab  (Universities  Research 

Association,  Inc.) 
Los  Alamos  Scientific  Laboratory 

(University  of  California) 
Oak  Ridge  Institute  of  Nuclear  Studies 

(Oak  Ridge  Associated  Universities) 


Plasma  Physics  Laboratory  (Princeton 

University) 
Stanford  Linear  Accelerator  Center 

(Stanford  University) 
Administered  by  other  non-profit 

institutions: 
Pacific  Northwest  Laboratory  (Battelle 

Memorial  Institute) 
Solar  Energy  Research  Institute 

(Midwest  Research  Institute) 

National  Aeronautics  and  Space 
Administration 

Administered  by  universities: 
Jet  Propulsion  Laboratory  (California 
Institute  of  Technology) 

National  Science  Foundation 

Administered  by  universities: 

Cerro  Tololo  Inter-American 
Observatory  (Association  of 
Universities  for  Research  in 
Astronomy,  Inc.) 

Kitt  Peak  National  Observatory 
(Association  of  Universities  for 
Research  in  Astronomy,  Inc.) 

National  Astronomy  and  Ionosphere 
Center  (Cornell  University) 

National  Center  for  Atmospheric 
Research  (University  Corporation 
for  Atmospheric  Research) 

National  Radio  Astonomy 
Observatory  (Associated 
Universities,  Inc.) 

Sacramento  Peak  Observatory 
(Association  of  Universities  for 
Research  in  Astronomy,  Inc.) 
Karen  Hastie  Williams. 
Administrator 
December  24, 1980. 

OFPP  Policy  Letter  81 — 

December  24. 1980. 

To  the  heads  of  executive  departments 

and  establishments. 
Subject:  Federally  Funded  Research  and 

Development  Centers. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  establishes 
Government-wide  policies  for  the 
establishment,  use,  periodic  review,  and 
termination  of  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs). 

2.  Rescission.  Memorandum  from  the 
Chairman  to  the  Members  of  the  Federal 
Council  for  Science  and  Technology, 
dated  November  1. 1967.  which  set  forth 
criteria  for  identification  of  FFRDCs  and 
the  requirement  for  a  master 
Government  listing  of  these  centers,  is 
rescinded  by  this  policy  letter. 

3.  Authority:  This  policy  letter  is  being 
issued  pursuant  to  41  U.S.C.  405, 
Sections  6d  and  6h,  which  require  final 
disposition  of  the  Commission  on 
Government  Procurement 
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recommendations  and  authorize  the 
issuance  of  policy  directives. 

4.  Background.  The  Departments  of 
Energy.  Defense,  and  Health  and  Human 
Services,  and  the  National  Aeronautics 
and  Space  Administration  and  the 
National  Science  Foundation  currently 
sponsor  a  total  of  35  FFRDCs.  In 
addition  to  these  primary  sponsors, 
many  other  departments  and  agencies 
utilize  these  FFRDEs.  The  contracts  with 
the  FFRDCs  represent  an  estimated 
annual  expenditure  of  S3  billion. 

In  1967,  a  Government-wide  policy  for 
the  identification  and  maintenance  of  a 
master  listing  of  these  FFRDCs  was 
issued  (reference  paragraph  2 — 
Rescission).  In  1972,  the  Commission  on 
Government  Procurement  recommended 
that  guidance  be  provided  on  the 
establishment,  use.  periodic  review  and 
termination  of  FFRDCs.  This  policy  is 
based  on  the  executive  branch 
consideration  of  the  Commission's 
recommendation. 

5.  Policy. 

a.  Agencies  will  carefully  consider 
alternatives  for  meeting  their  special 
technical  needs  before  using  an  existing 
FFRDC  or  establishing  a  new  FFRDC. 
AUematives  for  meeting  the  agency 
needs  shall  be  considered  iiv«the 
following  order  of  precedence: 

(1)  Use  of  the  private  sector,  including 
non-profit  organizations. 

(2)  Use  of  in-house  Government 
capabihties. 

(3)  Use  of  existing  FFRDCs. 

(4)  Establishment  of  a  new  FFRDC. 

b.  Arrangements  with  FFRDCs  which 
are  also  Government-owned,  contractor- 
operated  (GOCO)  facilities  will  comply 
with  the  provisions  of  OMB  Circular  No. 
A-49. 

c  Task  assignments  given  to  FFRDCs 
which  are  consulting  services,  as 
defined  by  OMB  Circular  No.  A-120. 
will  comply  with  the  provisions  of  that 
Circular. 

d.  FFRDCs  will  not  receive 
manufacturing  or  production  tasks  or 
contracts. 

e.  Establishment  of  an  FFRDC.  In 
establishing  a  new  FFRDC,  the  principal 
sponsor  shall  ensure  that: 

(1)  The  alternatives  in  5.a.  for 
obtaining  support  of  agency 
requirements  cannot  meet  the  needs. 

(2)  Before  concluding  that  there  is  no 
other  adequate  performer  available,  the 
agency  will  place  at  least  three  notices 
over  a  90day  period  in  the  Commerce 
Business  Daily  and  in  the  Federal 
Register  soliciting  identification  of 
private  sector  performers. 

(3)  Agency  efforts  to  find  satisfactory 
private  sector  performers,  especially 
small  and  minority-owned  businesses, 
will  include  obtaining  assistance  from 


the  Small  Business  Administration  and 
the  Domestic  and  International  Business 
Administration  in  the  Department  of 
Commerce.  . 

(4)  There  is  sufficient  Government 
expertise  available  to  objectively  and 
perceptively  evaluate  the  work 
performed  by  the  FFRDC. 

(5)  Controls  are  established  to  ensure 
that  costs  of  services  being  provided  to 
the  Government  are  reasonable. 

(6)  The  responsibility  for 
capitalization  has  been  defined  in  such 
a  manner  that  ownership  of  assets  may 
be  readily  and  equitably  determined 
upon  termination  of  the  FFRDC. 

(7)  The  FFRDC  will  maintain  currency 
in  its  field(s)  of  expertise. 

f.  Sponsoring  Agreements.  A  contract 
shall  be  the  only  instrument  used  for 
transactions  with  FFRDCs.  Long-term 
contract  arrangements  are  encouraged 
to  provide  the  continuity  that  will  attract 
high  quality  personnel  to  the  FFRDC, 
maintain  its  objectivity  and 
independence,  preserve  familiarity  with 
the  principal  sponsor's  needs,  and 
provide  a  quick  response  capability.  The 
contract  with  an  FFRDC  shall  include, 
as  a  minimum: 

(1)  Cost  items  on  which  advance 
agreements  are  to  be  negotiated;  e.g.. 
salary  structure,  depreciation,  indirect 
costs,  eta 

(2)  Special  factors  affecting 
negotiation  of  fees;  e.g..  risks,  use  of 
Govenrment  furnished  property  and 
facilities,  eta 

(3)  Criteria  for  the  orderly  termination 
of  the  contract  and  disposal  of  assets. 

(4)  A  prohibition  against  the  FFRDC 
soliciting  woric  from  any  source  and 
from  competitively  bidding  for  work. 

g.  Use  of  an  Existing  FFRDC.  The 
principal  sponsor  will  ensure  that  task 
assignments  proposed  for  an  existing 
FFRDC  are  within  the  scope  of  the 
contract,  that  the  alternatives  in  5.a.  for 
obtaining  support  of  agency 
requirements  cannot  meet  the  needs, 
and,  if  for  consulting  services,  that  the 
requirements  of  OMB  Circular  No.  A- 
120  have  been  met. 

h.  Use  of  an  Existing  FFRDC  by  an 
Agency  Other  than  the  Principal 
Sponsor.  When  an  agency  has 
determined,  in  accordance  with  5.a.  and 
5.d.(2),  that  the  alternatives  for  obtaining 
support  of  agency  requirements  cannot 
meet  the  needs,  it  may  request  the 
principal  sponsor  to  place  the  work  with 
an  existing  FFRDC.  If  the  principal 
sponsor  concurs  in  the  placing  of  the 
work  with  its  FFRDC  and  the  work  is 
within  the  scope  of  the  contract,  task 
assignments  can  be  given  to  the  FFRDC. 
The  principal  sponsor  will  continue  to 
be  responsible  for  contract    • 
administratioan.  but  the  other  agency 


will  he  responsible  for  management  of 
the  specific  woric  involved. 

i.  Periodic  Review.  Principal  sponsors 
shall  conduct  comprehensive  periodic 
reviews  at  least  every  three  years  of 
their  use  and  need  for  the  FFKDC(s). 
The  annual  planning  and  budget  process 
and  associated  performance  reviews  of 
FFRDCs  are  not  substitutes  for  the 
comprehensive  period  review.  The  head 
of  the  principal  sponsor  may  approve 
the  continuance  of  the  FFRDC(s),  if 
recommended  by  the  periodic  review. 
The  periodic  review  will  include: 

(1)  The  examination  of  the  agency's 
special  technical  needs  to  determine  if 
tliey  continue  to  exist. 

(2)  The  examination  of  the  preferred 
alternatives  in  5. a.  to  meeting  the 
agency's  needs. 

(3)  "The  efficiency  and  effectiveness  of 
the  FFRDC  in  meeting  the  agency's 
needs. 

(4)  The  adequacy  of  the  FFRDC 
management  in  assuring  a  cost  effective 
operation. 

j.  Termination  of  an  FFRDC.  When 
the  principal  sponsor's  need  for  the 
FFRDC  no  longer  exists,  the  sponsorship 
shall  be  phased  out  and  the  assets 
disposed  of  imder  the  terms  and 
conditions  of  the  contract. 

6.  Definitions 

a.  A  Federally  Funded  Research  and 
Development  Center  is  an  organization 
established  by  the  Federal  Government 
to  perform,  analyze,  integrate,  support  or 
administer  research  and  development. 
FFRDCs  exist  to  work  for  and  operate 
under  the  direct  monitorship  of  the 
principal  sponsor.  FFRDCs  are  not-for- 
profit  organizations  administered  by 
universities,  non-profit  organizations,  or 
industrial  firms  as  an  autonomous 
organization  or  an  identifiable  separate 
operating  unit  of  a  parent  organization. 
FFRDCs  have  an  average  annual 
operation  and  capital  equipment  budget 
of  at  least  $3  million. 

b.  Principal  Sponsor  means  the 
executive  agency  which  established  and 
monitors  an  FFFIDC  and  is  responsible 
for  contract  administration  of  the 
contract  with  the  FFRDC. 

7.  Action  Requirements 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 

b.  The  principal  sponsor  will  provide 
the  Administrator  of  Federal 
Procurement  Policy  with  a  copy  of  the 
final  report(s).of  the  comprehensive 
period  reviews  required  by  5.i. 

c.  The  principal  sponsors  will  notify 
the  National  Science  Foundation  of  the 
status  of  the  FFRDCs. 

d.  The  National  Science  Foundation 
will  maintain  the  master  Government 
list  of  FFRDCs. 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices  86953 


86952  Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Notices 


8.  Information  Contact.  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget. 
Administrator  for  Federal  Procurement 
Policy,  telephone  202-395-6810. 

9.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed  five  years  after 
its  effective  date  for  extension, 
modification;  or  rescission. 
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Proposed  Policy  Letter  on  Cost 

Stiaring  in  Research  and  Development 

Contraqts 

AGENCY:  Office  of  Federal  Procurement 

Policy,  OMB. 

action:  a  draft  Office  of  Federal 

Procurement  Policy  (OFPP)  policy  letter 

on  cost  sharing  in  research  and 

development  contracts  is  being 

published  for  public  review  and 

comment. 

SUMMARY:  The  proposed  policy  prohibits 
cost  sharing  in  any  form  in  Government 
research  and  development  contracts. 
The  proposed  policy  does  not  apply  to 
assistance  transactions  (grants  and 
cooperative  agreements).  This  proposed 
policy  should  be  reviewed  in 
conjunction  with  the  proposed  OFPP 
policy  letter  on  Recoupment  of  Research 
and  Development  Contract  Costs. 
DATE:  Comments  must  be  received  by 
February  20. 1981. 

ADDRESS:  Send  comments  to  Mr.  Fred  H. 
Dietrich.  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies.  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W..  Washington.  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.. Fred  H.  Dietrich.  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  One  of 

the  first  statutory  requirements  for  cost 
sharing  was  the  limitation  placed  on 
indirect  costs  for  research  grants  in  the 
Labor-Health.  Education  and  Welfare 
(HEW)  Appropriations  Act  for  fiscal 
year  1958.  This  enacted  into  law  the  15% 
limitation  previously  applied  by  agency 
policy. 

The  statutory  indirect  cost  limit  was 
raised  to  20%  for  fiscal  year  1963.  and 
the  Labor-HEW  Appropriations  Act  for 
fiscal  year  1966  substituted  a  clause 
which  has  been  used  each  succeeding 
year: 

"None  of  the  funds  provided  herein  shall  be 
used  to  pay  any  recipient  of  a  grant  for  the 
conduct  of  a  research  project  an  amount 
equal  to  as  much  as  the  entire  cost  of  the 
project." 

In  1970.  cost  sharing  was  legislatively 
introduced  (Appropriation  Act  for  the 


Independent  Offices  and  Housing  and 
Urban  Development)  as  applicable  to 
some  contracts  as  well  as  grants: 

".None  of  the  funds  provided  in  this  Act 
may  be  used  for  payment,  through  grants  or 
contracts,  to  recipients  that  do  not  share  in 
the  cost  of  conducting  research  resulting  from 
proposals  for  projects  not  specifically 
scilicited  by  the  Government:  provided  that 
the  extent  cif  cost  sharing  by  the  recipient 
shall  reflect  the  mutuality  of  interest  of  the 
grantee  or  contractor  and  the  Government  in 
research." 

This  language  governed  such  agencies 
as  the  National  Aeronautic  and  Space 
Administration  and  National  Science 
Foundation,  but  Health  and  Human 
Services  (HHS)  is  the  agency  covered  by 
prior  language  in  this  appropriation  act. 
In  the  absence  of  statutory 
requirements.  Department  of  Defense 
observed  the  language  applicable  to 
HHS.  The  Atomic  Energy  Commission. 
while  not  subject  to  statutory 
requirement  for  cost  sharing,  required 
cost  sharing  in  most  of  its  research 
support  agreements. 

The  Office  of  Management  and  Budget 
(OMB)  issued  Circular  No.  A-100. 
replacing  Circular  No.  A-74,  expanding 
cost  sharing  to  research  contracts  as 
well  as  grants  and  making  the 
requirements  of  the  1970  Appropriation 
Ac:t  for  the  Independent  Offices  and 
HUD  applicable  to  all  executive 
agencies  for  unsolicited  proposals.  In 
December  1973.  General  Services 
Administration  Federal  Management 
Circular  (FMC)  73-3  superseded  OMB 
Circular  A-100  with  essentially  the  same 
requirements.  The  Commission  on 
Government  Procurement  in  its  report  of 
December  1972,  recommended: 

"Eliminate  cost  sharing  on  R&D  projects 
(•xcrpt  in  cases  where  the  performer  of  the 
project  would  clearly  benefit:  e.g.,  through 
economic  benefits  on  commercidl  sales. 
Decisions  with  respect  to  the  placement  of  R 
&  D  contracts  or  grants  should  not  be 
influenced  by  potential  cost  sharing  except 
where  cost  competition  is  a  factor." 

In  [une  1973.  an  interagency  task 
group  was  established  to  consider  the 
Commission's  recommendation.  This 
task  group  recommended  in  its  February 
1974  report: 

"Eliminate  mandatory  cost  sharing  on  R&D 
projects  provided,  however,  that  sharing  may 
be  required  in  cases  where  the  performer 
v\ould  clearly  benefit  from  commercial  sales 
as  a  result  of  performance  of  the  research 
and  development.  Decisions  with  respect  to 
the  placement  of  R&D  awards  should  not  be 
Influenced  by  potential  cost  sharing  except 
where  cost  competition  is  a  factor." 

Subsequent  review  by  27  agencies 
resulted  in  8  concurrences,  9 
nonconcurrences,  one  conditional 
concurrence  and  2  abstentions.  As  a 


result,  the  task  group  was  reconstituted 
to  reconsider  the  proposed  position.  In 
December  1974.  the  task  group 
recommended: 

"Cost  participation  on  research  and 
development  projects  may  be  encouraged  or 
required  at  the  discretion  of  individual 
agencies,  as  deemed  in  the  best  interest  of 
the  Government.  Such  participation  is  subject 
to  statutory  or  interagency  guidelines. 
Statutory  cost  participation  not  directed  to 
specific  agency  programs  or  projects  should 
be  eliminated." 

This  December  1974  report  of  the  task 
group  was  distributed  for  private- sector 
comments  only  since  agency  views  had 
already  been  obtained.  Strong 
oppositiion  was  expressed  from  both 
commercial  and  nonprofit  performer 
organizations. 

The  interagency  task  group  was 
reconstructed  and  reconstituted  to  once 
again  reconsider  the  proposed  position. 
In  January  1976.  the  task  group 
recommended: 

"Cost  participation  under  any  RSD 
agreement  shall  not  be  imposed  except  as  set 
forth  below: 

a.  Cost  participation  shall  be  implemented 
when  required  by  statute. 

b.  Cost  participation  may  be  imposed  at  the 
option  of  the  agency  when  there  is  a  high 
probability  that  the  performer  will  receive  a 
significant  present  or  future  benefit  as  a 
direct  result  of  the  performance  effort." 

In  the  January  1976  report,  the  task 
group  further  defined  cost  participation 
as  follows: 

"Cost  participation  is  a  generic  term 
denoting  any  situation  where  the  Government 
does  not  fully  reimburse  the  performer  for  all 
allowable  costs,  profits,  or  fees  associated 
with  the  specified  effort.  The  term 
encompasses  cost  sharing,  cost  matching, 
cost  limitation  [direct  or  indirect]  and  similar 
phrases.  Cost  participation  may  be  in  any 
form,  including,  but  not  limited  to,  cash, 
personal  property  or  services,  or  real 
property  or  interest  therein,  needed  for  the 
project,  the  value  of  which  shall  be 
established  by  mutual  agreement  between 
the  agency  and  the  performer." 

OFPP  Policy  Considerations 

— The  attitude  of  having  a  contractor 
share  in  costs  when  benefits  are 
expected  from  the  performance  could 
easily  lead  to  cost  sharing  on  all  Federal 
R&D  contracts.  This  is  not  the 
Government's  intent. 

— Obtaining  an  agreement  which  is  in 
the  best  interest  of  the  Government  does 
not  mean  the  least  immediate  cost  to  the 
Government. 

— Discouraging  contractors  from  doing 
business  with  Government  is  a  concern. 

— Cost  sharing  does  not  include  all 
forms  of  cost  limitations  or 
disallowances,  manv  of  which  are 
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covered  in  regulations  on  cost 
principles. 

— Solicited  versus  unsolicted 
proposals.  Many  believe  cost  sharing  is 
appropriate  for  unsolicted  proposals, 
even  though  the  agency  may  well  desire 
to  procure  the  R&D  effort  proposed  to 
meet  the  agency's  missions. 
Consideration  is  not  always  given  to 
encouraging  contractors  to  present 
alternatives  to  meeting  agency  missions. 

— Procurement  with  small  R&D  firms. 
If  cost  sharing  were  to  continue  to  be 
imposed  when  the  Government  is 
procuring  research  and  development  for 
its  use,  small  R&D  firms  would  continue 
to  be  excluded  from  these  procurements 
because  only  the  larger  firms  may  be 
able  to  afford  to  accept  the  imposition  of 
cost  sharing  in  this  situation. 

The  Commission  observed  the 
philosophical  difference  in  supporting 
research  and  procuring  research. 
Agencies  such  as  DOD,  NASA  and 
Federal  Aviation  Administration 
procure  R&D,  while  other  agencies  such 
as  the  Department  of  Energy  both 
procure  and  support  R&D.  Agencies  such 
as  Urban  Mass  "Transportation 
Administration.  National  Institute  of 
Health,  and  NSF  are  in  a  predominately 
R&D  support  role.  Public  Law  95-224 
provides  statutory  distinction  between 
"assistance"  (supporting)  and 
"procurement"  transactions. 

The  Commission  was  clear  that 
sharing  should  not  be  imposed  when  the 
agencies  are  procuring  R&D,  but  may  be 
imposed  if  the  Government  is  assisting 
the  performer.  The  Commission  also 
recognized  that  voluntary  cost  sharing, 
however  justified,  should  not  be 
eliminated,  but  controlled.  For  example, 
known  voluntary  cost  sharing  would  not 
be  in  the  best  interest  of  the 
Government  when  the  Government  is 
procuring  R&D  products  or  services  for 
Government  use  because,  in  effect,  it 
would  be  condoning  a  "buy-in."  Existing 
procurement  policies  do  not  condone 
"buy-ins." 

The  proposed  policy  does  not  permit 
cost  sharing  in  contracts.  However,  the 
prohibition  of  cost  sharing  by  the 
contractor  when  an  agency  is  procuring 
R&D  products  or  services  for  its  use  and 
when  there  is  a  clear  potential  benefit  to 
the  contractor  through  commercial  sales 
is  being  counterbalanced  in  the 
proposed  policy  on  recoupment. 

In  January  1977,  as  part  of  a  proposed 
policy  in  research  and  development 
procurement.  OFPP  issued  for  informal 
comment  a  draft  policy  on  cost  sharing 
to  the  agencies  and  to  industry  groups 
which  had  indicated  an  interest. 
Appropriate  revisions  have  been 


incorporated  in  the  proposed  policy 
based  on  the  comments  received. 
Karen  Hastie  Williams. 
Administrator. 
December  24. 1980. 
December  24,  1980. 

OFPP  Policy  Letter  81 — 

Heads  of  Executive  Departments  and 

Establishments. 
Subject:  Cost  Sharing  in  Research  and 

Development  Contracts. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  prohibits 
cost  sharing  in  any  form  in  research  and 
development  contracts. 

2.  Rescission.  The  provisions  of 
Federal  Management  Circular  (FMC) 
No.  73-3.  "Cost  Sharing  on  Federal 
Research,"  dated  December  4, 1973, 
which  relate  to  contracting,  are 
rescinded  by  this  policy  letter. 

3.  Authority.  This  policy  is  being 
issued  pursuant  to  41  U.S.C.  405. 
Sections  6d  and  6h.  which  require  final 
disposition  of  the  Commission  on 
Government  Procurement 
recommendations  and  authorize  the 
issuance  of  policy  directives. 

4.  Background.  The  Commission  on 
Government,  in  its  1972  report, 
recommended  that  recoupment  of 
research  and  development  contract 
costs  be  prohibited  and  that  cost  sharing 
be  used  in  research  and  development 
contracts  when  there  was  a  clear 
potential  of  commercial  benefit. 
However,  in  August  1974,  the  Council  on 
International  Economic  Policy,  with  the 
President's  concurrence,  issued  Decision 
Memorandum  23,  which  requires 
recoupment  on  Government-owned  and 
financed  technologies  and  products 
when  they  are  sold  to  non-U. S. 
Government  buyers,  both  domestic  and 
foreign. 

By  requiring  recoupment  (see  OFPP 
Policy  Letter  81 — )  but  prohibiting  cost 
sharing,  the  intent  of  the  Commission's 
recommendation  for  repayment  to  the 
Government  of  sponsored  research  and 
development  is  being  met. 

5.  Policy.  Agencies  shall  ensure  that 
for  research  and  development  (R&D) 
contracts,  the  funds,  scope  of  work,  and 
evaluation  criteria  are  in  balance.  Cost 
sharing  shall  not  be  imposed  on  or 
permitted  by  an  agency  in  R&D 
contracts. 

6.  Definitions.  See  OMB  Circular  No. 
A-11.  Section  44.  for  definitions  of 
research  and  development. 

7.  Action  Requirements. 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 


b.  Copies  of  agency  implementation 
will  be  sent  to  the  Administrator  for 
Federal  Procurement  Policy. 

8.  Information  Contact.  AH  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget. 
Administrator  for  Federal  Procurement 
Policy,  telephone  202-395-6810. 

9.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed,  in  conjunction 

with  OFPP  Policy  Letter  81 , 

"Recoupment  of  Research  and 
Development  Contract  Costs."  five  years 
after  its  effective  date  for  extension, 
modification,  or  rescission. 
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Proposed  Policy  Letter  on 
Recoupment  of  Research  and 
Development  Contract  Costs 

agency:  Office  of  Federal  Procurement 
Policy.  OMB. 

action:  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  recoupment  of  research  and 
development  contract  costs  is  being 
published  for  public  review  and 
comment. 

SUMMARY:  The  proposed  policy  sets 
forth  guidelines  for  the  financial 
repayment  to  the  Government  of  part  or 
all  the  Government  funded  research  and 
development  costs  of  contracts  leading 
to  products  or  services  that  are  sold  to 
buyers  other  than  the  Government.  This 
proposed  policy  should  be  reviewed  in 
conjunction  with  the  proposed  OFPP 
policy  letter  on  Cost  Sharing  in  Research 
and  Development  Contracts. 
DATE:  Comments  must  be  received  by 
February  20, 1981. 

ADDRESS:  Send  comments  to  Mr.  Fred  H. 
Dietrich,  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  H.  Dietrich,  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  During 
late  1973  and  the  first  half  of  1974,  the 
Council  on  International  Economic 
Policy  conducted  a  study  which  resulted 
in  a  recommendation  that  recoupment 
be  sought  on  Government-owned  and 
financed  technologies  and  products 
when  these  are  proposed  for  sale  to  non- 
U.S.  Government  buyers.  The  President 
reviewed  the  issue  and  approved  the 
Council's  recommendations.  On  August 
2. 1974.  the  Executive  Director  of  the 
Council  issued  Decision  Memorandum 
23.  setting  forth  the  policy. 

Council  on  International  Economic 
Policy  Decision  Memorandum  23 
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requires  that  recoupment  will  be  sought 
on  Govemment-owned  and  financed 
technologies  and  products  when  these 
are  proposed  for  sale  to  non-U. S. 
Government  buyers.  Further,  it  requires 
that  recoupment  will: 

(1)  Be  disigned  to  achieve  a  return  on 
Government  investment  and  not  to 
arbitrarily  limit  transfers  of  technology 
to  foreign  nations; 

(2)  Entail  proportionate  (i.e.,  pro  rata) 
cost  recovery  on  product  sales; 

(3)  Allow  a  fair  market  recovery  on 
technology  sales,  execution  to  be 
predicated  on  a  satisfactory 
determination  of  fair  market  pricing 
policy  and  procedures;  and 

(4)  Allow  reasonable  agency 
flexibility  and  discretion  in 
implementation,  permitting  exceptions 
because  of  national  security,  foreign 
policy  and  overriding  public  interest. 

OMB  had  the  responsibility  to  provide 
implementation  guidance  to  the  agencies 
for  this  policy.  In  the  process  of 
developing  the  guidance,  OMB  found 
that  the  application  of  the  policy  was 
very  complex  because  of  potential 
legitimate  reasons  for  granting 
exceptions  in  certain  cases  involving 
national  secuity,  foreign  policy,  and  the 
general  public  interest.  Therefore,  on 
April  15, 1975,  OMB  requested  that  the 
Federal  Coordinating  Council  for 
Science  and  Technology  assist  in 
development  of  the  needed  criteria  and 
guidelines.  In  May  1975,  NSF's  Office  of 
National  Research  and  Development 
Assessment  provided  a  white  paper 
entitled,  "Recoupment  of  Government 
R&D  Expenditures;  Issues  and 
Practices."  This  paper  was  used  by  the 
Federal  Coordinating  Council  for 
Science  and  Technology  in  developing 
the  recoupment  guidelines. 

On  June  29, 1976,  the  Chairman  of  the 
Federal  Coordinating  Council  for 
Science  and  Technology  distributed  to 
the  agencies  and  OFPP/OMB  the 
guidelines  requested  by  OMB.  OFPP 
was  assigned  the  responsibility  to 
provide  the  uniform  Government-wide 
procurement  policy. 

The  Commission  on  Government 
Procurement,  in  its  December  1972 
report,  recommended: 

"Eliminate  recovery  of  R&D  costs 
from  Government  contractors  and 
grantees  except  under  unusual 
circumstances  approved  by  the  agency 
head." 

On  September  16, 1974,  the 
interagency  task  group  established  by 
OMB  to  develop  the  executive  branch 
position  on  the  Commission's 
recommendation,  recommended 
rejection  of  the  Commission's 
recommendation  in  favor  of  the  Council 
on  International  Economic  Policy 


Decision  Memorandum  23.  In  October 
1974.  the  task  group's  position  was 
adopted  as  the  executive  branch 
position  and  notice  to  this  effect  was 
published  in  the  Federal  Register. 

The  Councils'  recommendation  and 
executive  branch  position  on  the 
Commission  recommendation  are 
reflected  in  the  proposed  policy. 

In  January  1977,  as  part  of  a  proposed 
policy  on  research  and  development 
procurement,  OFPP  issued  for  informal 
comment  a  draft  policy  on  recoupment 
to  the  agfincies  and  to  industry  groups 
which  had  indicated  an  interest. 
Appropriate  revisions  have  been 
incorporated  in  the  proposed  policy 
based  on  the  comments  received. 

It  is  recognized  that  the  Departments 
of  Defense  and  Energy,  and  the  National 
Aeronautics  and  Space  Administration 
have  issued  implementing  instructions 
on  recoupment. 
Karen  Hastie  Williams, 
Administrator. 
December  24,  1980. 
December  24.  1980. 

OFPP  Policy  Letter  81 

To  the  heads  of  executive  departments 

and  establishments. 
Subject:  Recoupment  of  Research  and 

Development  Contract  Costs. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  establishes 
Government-wide  policies  for  the 
recoupment  of  research  and 
development  contract  costs. 

2.  Authority.  This  policy  letter 
implements  Council  on  International 
Economic  Policy  Decision  Memorandum 
23  of  August  2, 1974,  and  is  issued 
pursuant  to  41  U.S.C.  405,  Section  6h, 
which  authorizes  the  issuance  of  policy 
directives. 

3.  Background.  The  Commission  on 
Government  Procurement,  in  its  1972 
report,  recommended  that  recoupment  of 
research  and  development  contracts 
costs  be  prohibited  and  that  cost  sharing 
be  used  in  research  and  development 
contracts  when  there  was  a  clear 
potential  of  commercial  benefit.  In 
August  1974,  the  Council  on 
International  Economic  Policy,  with  the 
President's  concurrence,  issued  Decision 
Memorandum  23,  which  requires 
recoupment  on  Govemment-owned  and 
financed  technologies  and  products 
when  these  are  sold  to  non-U. S. 
Government  buyers,  both  domestic  and 
foreign. 

By  requiring  recoupment  but 
prohibiting  cost  sharing  (see  OFPP 

Policy  Letter  81 ,  the  intent  of  the 

Commission's  recommendation  for 
repayment  to  the  Government  of 


sponsored  research  and  development  is 
being  met. 

Council  on  International  Economic 
Policy  Decision  Memorandum  23 
specified  that  recoupment  will: 

— Be  designed  to  achieve  a  return  on 
Government  investment  and  not  to 
arbitrarily  limit  transfers  of  technology 
to  foreign  nations; 

— Entail  proportionate  (i.e.,  pro  rata) 
cost  recovery  on  product  sales; 

— Allow  a  fair  market  recovery  on 
technology  sales,  execution  to  be 
predicated  on  a  satisfactory 
determination  of  fair  market  pricing 
policy  and  procedures;  and 

— Allow  reasonable  agency  flexibility 
and  discretion  in  implementation, 
permitting  exceptions  because  of 
national  security,  foreign  policy,  or 
overriding  public  interest. 

In  April  1975,  OMB  requested  that  the 
Federal  Coordinating  Council  for 
Science  and  Technology  assist  in 
development  of  the  needed  criteria  and 
guidelines.  In  June|^976,  the  Council 
provided  the  requested  guidelines  and 
OFPP  was  assigned  implementing 
responsibility. 

4.  Policy 

a.  Agencies  will  consider  recoupment 
of  research  and  development  (R&D) 
contract  costs  from  a  for-profit 
contractor  when: 

(1)  The  R&D  contract  is  for  $10  million 
or  more; 

(2)  There  is  a  clear  potential 
commercial  sales  benefit  to  the 
contractor;  and 

(3)  None  of  the  conditions  cited  under 
4.b.  exist. 

b.  Recoupment  of  R&D  contract  costs 
will  not  be  sought  when: 

(1)  The  contracted  R&D  effort  involves 
basic  research,  applied  research  or 
technology  development  in  the 
technology  base; 

(2)  Recoupment  would  conflict  with 
agency  responsibilities  for  exchange  and 
dissemination  of  information  and 
encouragement  of  widespread  use  of  the 
technology,  or  is  prohibited  by  statute; 

(3)  The  administrative  costs  of 
recoupment  are  likely  to  be  greater  than 
the  amount  recouped; 

(4)  Recoupment  would  conflict  with 
important  overriding  concerns  of 
national  policies,  such  as  national 
security,  foreign  policy,  trade  balance, 
employment,  loss  of  Federal  taxes,  or 
other  public  considerations; 

(5)  R&D  expenditures  are  being 
supported  by  joint  agreement  with  other 
countries  and  recoupment  would  cause 
discrimination  against  U.S.  contractors; 
or 

(6)  The  Government  has  no 
contractural  or  other  rights  in  the 


particular  products,  service,  or 
technology. 

0.  Recoupment  is  not  a  product  value 
tax;  it  is  cost  allocation  derived  from  a 
pro  rata  cost  distribution.  Recoupment 
will  normally  be  made  by  determining 
the  Government  contract  costs  for  R&D, 
estimating  expected  sales,  and 
establishing  a  pro  rata  amount  per  item 
by  distributing  total  costs  to  be' 
recouped  over  expected  sales.  This 
allocation  may  be  made  after  the  R&D 
has  been  accomplished  and  commercial 
possibilities  become  apparent,  provided 
the  rights  of  the  Government  to  do  so 
are  established  in  the  R&D  contract. 
Where  a  pro  rata  approach  is  infeasible, 
a  percent  of  the  sales  price  for  a  product 
may  be  established  in  the  recoupment 
amount. 

5.  Definitions.  See  OMB  Circular  No. 
A-11,  Sections  44  and  55,  for  definitions 
of  basic  research,  applied  research, 
technology  development,  technology 
base,  and  development. 

6.  Action  Requirements 

a.  Each  agency  head  has  the 
rosponsibility  to  ensure  that  the 
[jrovisic  »is  of  this  policy  are  followed. 

b.  Copies  of  agency  implementation 
will  be  sent  to  the  Administrator  for 

1  uderal  Procurement  Policy. 

7.  Information  Contact.  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Administrator  for  Federal  Procurement 
Policy,  telephone  202-395-6810. 

8.  Sunset  Review  Date.  This  policy 
loiter  will  be  reviewed,  in  conjunction 

with  OFPP  Policy  Letter  81 ,  "Cost 

Sharing  in  Research  and  Development 
Contracts,"  five  years  after  its  effective 
date  for  extension,  modification,  or 
rescission. 
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Proposed  Policy  Letter  on  Control  of 
Management  Systems  and  Data 
Required  of  Contractors 

action:  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  Control  of  Management  Systems  and 
Data  Required  of  Contractors  is  being 
published  for  public  review  and 
comment. 

SUMMARY:  The  proposed  policy  would 
require  agencies  to  establish  a  ^htral 
control  function  to  assure  that  all 
contractually  required  management 
system  criteria  and  data  requirements 
are  cost  beneficial.  The  agencies  would 
develop  authorized  lists  of  such 
requirements,  and  future  solicitations 
and  contracts  would  have  these 
requirements  specified  on  specially 
designed  forms  for  that  purpose.  The 


intent  of  the  proposed  policy  is  to 
significantly  reduce  the  expense  to  the 
Government  of  these  contractually 
imposed  requirements  by  reducing  the 
expense  to  the  contractors. 
DATE:  Comments  must  be  received  by 
February  20, 1981. 

ADDRESS:  Send  comments  to:  Mr.  Fred 
H.  Dietrich,  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W.,  'Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  H.  Dietrich,  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  on  Government 
Procurement,  in  its  1972  report,  included 
the  following  recommendations: 

A-33    "Establish  standards  and 
criteria  for  estimating  costs  and  benefits 
of  product  data  requirements.  The  need 
for  product  data  should  be  determined 
on  the  basis  of  cost-benefit  analyses. 
Selective  after-the-fact  reviews  should 
be  used  as  a  basis  for  eliminating 
unnecessary  requirements." 

A~34    "Establish  Government-wide 
criteria  for  management  systems  which 
are  prescribed  for  use  by  contractors, 
including  standards  for  determining 
mission-essential  management  data 
requirements." 

An  interagency  task  group  was 
established  to  consider  the  executive 
branch  position  on  these 
recommendations.  The  task  group 
recommended  acceptance  of  the 
recommendations  and  the  policy 
implementation  was  assigned  to  OFPP. 
In  April  1978,  OMB  issued  for  comment 
a  draft  policy  to  the  agencies  and  to 
industry  groups  which  had  indicated  an 
interest.  The  comments  generally 
supported  the  approach  in  the  proposed 
policy  letter  contained  herein. 

A  number  of  agencies,  however, 
requested  more  detailed  procedural 
guidance  on  how  to  effect  the  proposed 
controls.  Because  of  the  uniqueness  of 
agency  missions  and  to  be  consistent 
with  the  proposal  policy,  it  has  been 
determined  that  the  policy  direction 
should  specify  what  is  needed,  not  how 
each  agency  will  accomplish  the 
requirements.  The  agency  submittals  of 
detailed  implementation  plans  to  OFPP 
will  provide  an  opportunity  to  share 
these  plans  among  agencies. 
Additionally,  OFPP  is  available  to  work 
with  the  agencies  to  resolve  any 
questions  of  implementation. 

It  has  been  determined,  however,  in 
order  to  meet  the  objective  of  providing 
one  face  to  industry  across  the 
executive  branch,  to  direct  the  use  of 
standard  contract  forms  to  be  used  in 
solicitations  and  contracts  to  identify 


the  agencies  requirements.  These  are 
included  as  Attachments  B,  C,  and  D  to 
the  proposed  policy  letter. 

A  number  of  agencies  also  questioned 
the  inclusion  of  design  analyses  and  test 
data  as  nonproduct  data.  It  is  intended 
to  separate  the  data  which  provides 
configuration,  identification,  use 
instruction,  and  maintenance  instruction 
of  end  products  from  the  other  data 
acquired.  This  product  data  is  acquired 
for  different  reasons  than  other 
(nonproduct)  data  and  requires 
Government  inspection  upon  delivery 
which  is  not  required  of  nonproduct 
data.  It  is  recognized  that  there  has  been 
a  traditional  reference  to  "technical" 
and  "non-technical "  data.  However,  that 
distinction  does  not  apply.  While  such 
data  as  design  analyses  and  test  data 
can  be  characterized  as  technical  data, 
they  are  acquired  for  management 
decision  purposes  and  do  not  define  end 
products  and  are,  therefore,  nonproduct 
data  in  the  proposed  policy. 

This  proposed  policy  letter  should  be 
considered  as  an  interim  action  in 
implementing  the  proposed  Uniform 
Procurement  System  submitted  by  OFPP 
to  Congress  in  October  1980.  This  action 
is  in  accordance  with  the  schedule 
shown  on  page  38  of  OFPP's  Report  to 
the  Congress,  "On  the  Commission  on 
Government  Procurement 
Recommendations,"  dated  October  1980. 

Formal  coordination  with  the  heads  of 
the  agencies  will  be  accom.plished  after 
receipt  of  comments  and  appropriate 
revisions  have  been  incorporated. 
Karen  Hastie  Williams, 
Administratur. 
December  24.  ISM. 
December  24. 1'JRt). 

OFPP  Policy  Letter  81 

Tu  the  heads  of  executive  departments 

and  establishments. 
Subject:  Control  of  Management  System 

Criteria  and  Data  Required  of 

Contractors. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  establishes 
Government-wide  policies  to  control  the 
development  and  application  of 
contractually  specified  management 
system  criteria  and  product  and 
nonproduct  data  in  the  acquisition  of 
goods  and  services. 

2.  Authority.  This  policy  letter  is  being 
issued  pursuant  to  41  U.S.C.  405, 
Sections  6d  and  6h,  which  require  final 
disposition  of  the  Commission  on 
Government  Procurement 
recommendations  and  authorized  the 
issuance  of  policy  directives. 

3.  Background.  Government  contr 
for  goods  and  services  frequently 
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specify  management  systems  to  be  used 
by  contractors  in  performance  of  the 
contracts.  Additionally,  records  are 
required  to  be  kept,  nonproduct  data  to 
be  submitted,  and  product.data  retained 
or  submitted.  While  the  cost  of  such 
requirements  varies  significantly  among 
individual  procurements,  the  total 
annual  cost  on  all  procurements  has 
been  estimated  to  be  billions  of  dollars. 
Although  some  of  these  requirements 
are  essential,  a  system  of  checks  and 
balances  is  needed  to  ensure  that  such 
requirements  are  necessary,  that 
management  system  criteria  rather  than 
management  systems  are  used,  and  that 
such  requirements  are  coordinated  and 
compatible.  The  system  set  forth  here  is 
illustrated  in  Attachment  A  to  this 
policy  letter. 

The  Commission  on  Government 
Procurement  recommended  more 
effective  control  over  the  selection  and 
imposition  of  such  management  systems 
and  data  requirements.  This  policy  is 
based  on  executive  branch 
consideration  of  the  Commission's 
recommendations. 

4.  Policy 

a.  The  Federal  Government  relies  on 
the  private  sector  to  provide  needed 
goods  and  services  (see  0MB  Circular 
A-76).  Agencies  should  minimize 
specific  instructions  to  the  contractor  on 
methods  to  be  employed  in  the 
performance  of  the  contract. 
Specifically,  when  agencies  must  impose 
such  requirements,  they  will  specify 
their  management  system  criteria, 
requirements  for  product  data  and 
nonproduct  data,  and  the  required 
standards  for  accuracy  and  timeliness  in 
a  manner  that  allows  the  contractor 
flexibility  in  selecting  the  management 
systems  and  other  tools  used  to  satisfy 
these  requirements. 

b.  Agencies  will  control  the 
development  and  application  of 
management  system  criteria,  product 
data  requirements,  and  nonproduct  data 
requirements  used  or  intended  for  use  in 
more  than  one  procurement.  Agencies 
will  establish  and  maintain  a  list(s)  of 
approved  management  system  criteria, 
product  data  requirements,  and 
nonproduct  data  requirements,  and 
assure  that  unauthorized  requirements 
are  not  used  in  procurements.  Agencies 
will  verify  that  there  is  a  demonstrated 
need  for  each  specific  management 
system  criteria,  product  data 
requirement,  and  nonproduct  data 
requirement  and  that  they  are  cost 
beneficial  before  approving  them  for  use 
and  inclusion  on  the  authorized  list(s]. 

c.  Agencies  will  assure  compatibility 
among  management  system  critei  ia, 
product  data  requirements,  and 
nonproduct  data  requirements  and  make 


maximum  use  of  uniform  terminology 
and  classification.  Intra-agency 
coordination  is  mandatory  and 
interagency  coordination  is  encouraged 
to  reduce  the  expense  to  the 
Government  incurred  by  placing 
differing  and  incompatible  requirements 
on  contractors  doing  business  with 
several  agencies  or  agency  components. 

d.  For  individual  procurements,  the 
Government  program  manager  or 
contracting  officer  will:  (1)  identify  the 
Government  requirements  for 
management  system  criteria,  nonproduct 
data  and  product  data  in  the  solicitation 
using  the  forms  contained  in 
Attachments  B,  C,  and  D:  (2)  request 
contractors  to  propose  how  the 
requirements  will  be  met;  and  (3) 
encourage  contractors  to  recommend 
alternatives  to  the  stated  requirements. 
The  Government  program  manager,  or 
when  no  program  manager  has  been 
designated,  the  contracting  officer  will 
tailor  the  application  of  management 
system  criteria,  product  data 
requirements,  and  nonproduct  data 
requirements  to  the  specific  needs  of 
individual  procurements,  taking  into 
consideration  the  objective  of  the 
procurement,  the  type  of  contract,  the 
Government's  needs,  practical  utility, 
the  contractor's  proprietary  interests, 
the  contractor's  proposal,  and  the 
necessary  form  and  depth  of 
Government  management  control  (prior 
approval  of  proposed  contractor  actions, 
surveillance,  or  visibility).  Approval  of 
management  system  criteria,  a  product 
data  requirement,  or  a  nonproduct  data 
requirement  for  general  use  shall  not 
relieve  the  Government  program 
manager  or  contracting  officer  from 
tailoring  the  requirement  to  a  specific 
procurement.  In  major  system 
acquisitions  (reference  0MB  Circular 
No.  A-109)  the  contractors  will  be 
required  to  recommend  the  tailoring  of 
these  requirements  as  part  of  their 
alternative  system  design  concept 
proposals  and  subsequent  proposals 
throughout  the  acquisition  process. 

e.  Agencies  will  not  mandate  specific 
management  systems  for  use  by 
contractors.  Only  approved 
management  system  criteria  will  be 
specified  in  contracts.  Selected 
requirements  will  be  specified  on  Form 

(see  Attachment  B).  Contractors 

will  be  provided  the  flexibility  to  select 
the  management  systems  and  other  tools 
they  use  to  satisfy  these  requirements. 

f.  Agency  product  data  and 
nonproduct  data  requirements  will 
permit  the  use  of  contractors'  formats 
whenever  possible.  Only  approved 
product  data  and  nonproduct  data 
requirements  may  be  specified  in 


contracts.  Selected  requirements  will  be 

specified  on  Form (see 

Attachment  C)  and  on  Form (see 

Attachment  D). 

g.  Consideration  should  be  given  to 
have  the  contractor  be  a  product  data 
repository  for  the  Government. 

h.  A  firm  commitment  to  procure 
product  data  will,  whenever  practicable, 
be  deferred  until  the  time  an  actual  need 
is  identified.  Tne  intention  to  procure 
product  data  will,  however,  be  identified 
in  the  solicitation  and  subsequent 
contract.  Delivery  of  product  data  will 
be  scheduled  so  as  to  be  within  the  time 
frame  when  the  data  are  normally 
generated  by  the  contractor. 

i.  The  price  of  and  rights  to  product 
data  will  be  negotiated  at  the  time  of 
contracting,  where  circumstances  permit 
identification  of  the  requirements  at  that 
time.  In  any  event,  the  price  and  rights 
will  be  negotiated  no  later  than  the  time 
they  are  ordered. 

j.  Agency  nonproduct  data 
requirements  covered  by  OMB  Circular 
No.  A-40  shall  conform  to  the  provisions 
of  that  Circular. 

5.  Definitions 

a.  Management  system  is  a  term  used 
to  identify  management  tools  which  are 
employed  to  assist  managers  in:  (1) 
defining  or  stating  policy,  objectives, 
criteria,  and  requirements;  (2)  assigning 
responsibility;  (3)  achieving  efficient  and 
effective  utilization  or  resources;  (4) 
periodically  measuring  performance;  (5) 
comparing  that  performance  against 
stated  objectives  and  requirements;  and 
(6)  taking  appropriate  action.  A 
management  system  may  encompass 
part  or  all  of  the  above  areas. 

b.  Management  system  criteria  means 
the  contractual  docum.ent  which 
specifies  the  required  output  and 
performance  standards  but  does  not 
specify  detailed  procedures  or  methods 
of  accomplishment.  Management  system 
criteria  may  require  generation, 
preparation,  maintenance,  analysis, 
evaluation,  display,  and  dissemination 
of  information. 

c.  Product  data  requirement  means  a 
documented  contract  requirement  which 
directs  contractors  to  collect,  organize, 
prepare,  maintain,  transmit,  deliver  or 
retain  information  incident  to  the  design, 
development,  production,  operation, 
preservation,  maintenance  or  repair  of 
contract  end  items.  Product  data  include 
engineering  drawings,  product 
specifications  and  standards,  part 
breakdown  lists,  catalog  item 
identifications,  operation  and/or 
maintenance  instructions,  descriptions 
of  product  physical  qualities  and 
characteristics,  computerized  product 
definition  media,  and  reprocurement 
data. 
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Note. — Products,  including  computer 
programs  and  software,  are  excluded  from 
this  policy. 

d.  Nonproduct  data  requirement 
means  a  documented  contract 
requirement  which  directs  contractors  to 
collect,  organize,  prepare,  maintain, 
transmit,  deliver,  or  retain  information, 
plans  or  reports  other  than  product  data. 
Nonproduct  data  include  financial  and 
administrative  reports,  progress  reports, 
design  analyses,  test  data,  configuration 
management  reports,  engineering 
change  proposals,  and  other  such 
business  and  technical  management 
information.  Note:  The  final  report  of  a 
study  contract  is  excluded  as  a  data 
requirement  in  this  policy. 

e.  Tailoring  means  the  careful 
selection  from  a  list  of  approved 
requirements  of  only  those  management 
system  criteria,  product  data,  and  non- 
product  data  requirements  which  are 
essential  for  application  to  each 
individual  solicitation  or  contract. 

6.  Action  Requirements 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 

b.  This  policy  letter  applies  to  agency 
or  interagency  regulations  or  other 
issuances  included  in  purchase 
solicitations  or  contracts  that:  (1) 
directly  or  indirectly  specify 
management  system  criteria  for  use  by 
contractor;  (2)  specify  product  data  or 
nonproduct  data  required  by  the 
Government  from  the  contractor;  or  (3) 
establish  standards  of  accuracy  and 
timeliness  for  the  specified  data. 
Nothing  in  this  policy  supersedes  or 
modifies  the  provision  of  OMB  Circular 
A-^0. 

c.  All  agencies  will  work  closely  with 
the  Office  of  Federal  Procurement  Policy 
in  resolving  implementation  problems. 
Existing  agency  documents  may  need  to 
be  revised,  consolidated  or  cancelled  to 
assure  that  only  management  system 
criteria  are  specified  and  that  product 
data  and  nonproduct  data  requirements 
meet  the  provisions  of  this  policy. 

d.  Agencies  will  submit  the  following 
to  the  Office  of  Federal  Procurement 
Policy,  OMB: 

(1)  Within  six  months  after  the  date  of 
this  document,  a  time-phased  action 
plan  for  meeting  the  requirements  of  this 
policy. 

(2)  Implementing  policy  directives, 
regulations  and  guidelines  as  they  are 
issued. 

7.  Information  Contact.  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Administrator  for  Federal  Procurement 
Policy,  telephone  (202)  395-6810. 

8.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed  five  vears  after 


its  effective  date  for  extension, 
modification,  or  rescission. 

BILLING  CODE  3110-01-M 
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Part  XX 


Environmental 
Protection  Agency 

Hazardous  Waste  Management  System: 
Storage  by  Transporters;  Shipments 
From  Treatment,  Storage,  or  Disposal 
Facilities;  Transportation  by  Rail 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 263. 264,  and  265 

[SW  FRL  1715-5] 

Hazardous  Waste  Management 
System:  Storage  Requirements 
Applicable  to  Transporters  of 
Hazardous  Waste,  Standards  for 
Owners  and  Operators  of  Hazardous 
Waste  Treatment,  Storage  and 
Disposal  Facilities,  Interim  Status 
Standards  for  Owners  and  Operators 
of  Hazardous  Waste  Treatment, 
Storage,  and  Disposal  Facilities  and 
/EPA  Administered  Permit  Program: 
Ttie  Hazardous  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  final  amendments  and 
request  for  comments. 

SUMMARY:  In  February  and  May  of  1980, 
EPA  promulgated  final  regulations 
applicable  to  transporters  of  hazardous 
waste  and  to  owners  and  operators  of 
hazardous  waste  storage  facilities.  45  FR 
12722  (February  26, 1980)  and  45  FR 
33066  (May  19, 1980).  These 
amendments  supplement  those 
i.jgulations  by  clarifying  when  a 
'ansporter  handling  shipments  of 
'lazardous  waste  is  required  to  obtain  a 
'■.torage  facility  permit.  Under  these 
.imendments  a  transporter  may  hold  a 
manifested  shipment  of  hazardous 
waste  for  up  to  ten  days  without  a 
RCRA  permit  and  without  complying 
with  the  standards  applicable  to 
hazardous  waste  storage  facilities.  If  the 
waste  is  held  for  more  than  ten  days,  an 
RCRA  permit  is  required,  and  the 
transporter  must  comply  with  the 
applicable  storage  standards  and  permit 
requirements. 

DATES:  Effective  date:  December  31, 
1980.  Comment  date:  EPA  will  accept 
public  comments  on  this  interim  final 
rule  until  March  2, 1981. 

ADDRESS:  Comments  on  the  amendment 
should  be  sent  to  the  Docket  Clerk 
(Docket  3003 — Transportation  Storage), 
Office  of  Solid  Waste  (WH-563).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  concerning 
these  regulations,  contact  Rolf  P.  Hill,  or 
Carolyn  Barley.  (202)  755-9150,  Office  of 
Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency. 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 


I.  Authority 

This  interim  final  regulation  is  issued 
under  the  authority  of  Sections  2002(a). 
3002,  3003,  3004,  and  3005,  of  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  (RCRA),  42 
U.S.C.  6912(a),  6923,  6924,  6925. 

II.  Background  Information 

A.  Introduction 

In  regulations  promulgated  in 
February  of  1980,  EPA  established 
standards  applicable  to  generators  and 
transporters  of  hazardous  waste.  45  FR 
12742  (February  26. 1980).  These 
standards  created,  among  other  things,  a 
manifest  system  which  was  designed  to 
track  hazardous  wastes  from  their 
generation  through  their  ultimate 
disposition.  In  addition,  for  the 
transportation  of  hazardous  waste,  EPA 
adopted  many  of  the  requirements  of  the 
Department  of  Transportation  (DOT) 
under  the  Hazardous  Materials 
Transportation  Act  designed  to  ensure 
the  proper  and  safe  transportation  of 
hazardous  materials.  In  May  of  1980. 
DOT  amended  its  regulations  to  include 
hazardous  wastes  in  its  regulatory 
program.  45  FR  34560  (May  22. 1980). 

In  May  of  1980,  EPA  promulgated 
regulations  that,  among  other  things,  set 
standards  and  permit  requirements 
applicable  to  owners  and  operators  of 
hazardous  waste  management  facilities. 
40  CFR  Parts  264,  265  and  122.  45  FR 
33220  (May  19, 1980).  These  regulations 
prescribe  general  operating  practices  for 
all  hazardous  waste  management 
facilities  as  well  as  set  specific 
requirements  for  the  storage  of 
hazardous  waste.  All  hazardous  waste 
management  facilities  must  have  an 
RCRA  permit  to  operate  or,  prior  to  the 
issuance  of  a  permit,  be  in  "interim 
status". 

Many  transporters  own  or  operate 
transfer  facilities  (sometimes  called 
"break-bulk"  facilities)  as  part  of  their 
transportation  activities.  At  these 
facilities,  for  example,  shipments  may 
be  consolidated  into  larger  units  or 
shipments  may  be  transferred  to 
different  vehicles  for  redirecting  or  re- 
routing. Shipments  generally  are  held  at 
these  facilities  for  short  periods  of  time. 
The  length  of  time  may  vary  due  to  such 
factors  as  scheduling  and  weather,  but 
because  these  facilities  are  intended  to 
facilitate  transportation  activities,  rather 
than  storage,  the  time  is  typically  as 
short  as  practicable. 

In  developing  the  hazardous  waste 
regulations  EPA  recognized  that  in  the 
normal  course  of  transportation 
hazardous  waste  might  be  held  for  short 
periods  of  time  in  vehicles  (e.g.  in  trucks 


parked  at  the  transporter's  terminal 
overnight  or  over  a  weekend)  or  at 
transfer  facilities.  The  Agency  did  not. 
however,  clearly  state  that  the  holding 
of  hazardous  waste  by  a  transporter 
incidental  to  transportation  would  not 
require  a  RCRA  storage  permit  and 
compliance  with  the  standards 
applicable  to  storage  of  hazardous 
waste.  A  literal  application  of  the 
regulations,  however,  might  require  all 
transporters  who  hold  waste  during 
transportation  or  who  own  or  operate 
transfer  facilities  to  obtain  RCRA 
permits.  The  transportation  industry  has 
asked  EPA  whether  the  Agency 
intended  to  require  transporters  to  file 
permit  applications  and  comply  with  the 
substantive  standards  for  storage. 

B.  Transfer  Facility  Requirements 

For  the  reasons  set  forth  below,  EPA 
believes  that  transporters  who  hold 
hazardous  wastes  for  a  short  period  of 
time  in  the  course  of  transportation 
should  not  be  considered  to  be  storing 
hazardous  wastes  and  should  not  be 
required  to  obtain  a  RCRA  permit  or 
interim  status  and  comply  with  the 
standards  of  Parts  264  or  265.  For  the 
amendments  published  today.  EPA 
allows  transporters  to  hold  wastes  in 
the  course  of  transportation  for  up  to  10 
days  if  the  waste  is  accompanied  by  a 
manifest  and  remains  in  containers 
which  meet  the  Department  of 
Transportation  (DOT)  packaging 
requirements.  These  amendments 
relieve  transporters  who  own  or  operate 
a  transfer  facility  of  the  necessity  of 
obtaining  a  RCRA  permit  and  of 
complying  with  the  substantive 
requirements  for  storage  for  the  holding 
of  wastes  which  is  incidental  to  normal 
transportation  practices.  The  term 
transfer  facility,  as  used  in  this 
amendment,  refers  to  transportation 
terminals  (including  vehicle  parking 
areas,  loading  docks  and  other  similar 
areas)  break-bulk  facilities  or  any  other 
facility  commonly  used  by  transporters 
to  temporarily  hold  shipments  of 
hazardous  waste  during  transportation. 

The  transportation  system  established 
by  EPA's  regulations  should  achieve 
adequate  protection  of  human  health 
and  the  environment.  Transporters  have 
a  natural  incentive  to  move  shipments 
quickly  and  efficiently;  their  business,  in 
most  cases,  is  the  movement  of 
hazardous  wastes  rather  than  the 
storage  of  such  waste.  In  addition,  the 
manifest  system  requires  that  the 
generator  receive  a  copy  of  the  manifest, 
signed  and  dated  by  the  designated 
facility  within  35  days.  To  avoid  the 
necessity  of  locating  shipments  of 
hazardous  waste  and  filing  Exception 
Reports  with  EPA,  generators  will  desire 
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prompt  transportation  and  delivery  of 
hazardous  waste  shipments.  These 
factors,  working  together,  should 
operate  to  ensure  that  wastes  will  not  be 
held  in  storage  for  lengthy  periods  by 
transporters. 

In  addition,  the  amended  regulations 
set  a  ten  day  period  for  in-transit 
holding  of  hazardous  waste.  This  will  of 
course  provide  a  further  incentive  for 
transporters  to  quickly  move  shipments 
of  hazardous  waste.  EPA  chose  a  ten 
day  period  in  order  to  allow  short  term 
holding  of  waste  for  transfer  and  to 
account  for  such  things  as  scheduling 
problems,  weather  delays,  temporary 
closing  and  other  factors  which  might 
cause  unforseen  delays.  The  Agency 
also  received  information  from  the 
transportation  industry  indicating  that 
shipments  of  hazardous  waste  normally 
take  no  longer  than  fifteen  days 
(including  both  the  actual  transportation 
and  the  temporary  holding  of  the 
shipment.)  Therefore,  providing  ten  days 
for  in-transit  storage  of  waste  will  cover 
almost  all  transportation  related  holding 
activities. 

The  amendments  provide  that  the 
hazardous  wastes  being  held  at  transfer 
facilities  must  be  in  containers 
(including  tank  cars  and  cargo  tanks) 
which  meet  DOT  specifications  for 
packaging  under  49  CFR  173, 178  and 
179.  This  provision  should  ensure  that 
the  hazardous  waste  remains  properly 
packaged  during  this  phase  of 
transportation.  Although  the  Agency 
believes  that  this  requirement  should 
provide  adequate  protection  of  human 
health  and  the  environment  during  the 
short  period  that  hazardous  wastes  are 
held  at  a  transfer  facility,  we  solicit 
comments  on  whether  additional 
requirements  should  be  imposed,  such 
as  contingency  plans,  personnel  training, 
and  inspections.  Comments  are 
specifically  requested  on  which,  if  any, 
of  the  Part  265  requirements  should  be 
placed  on  transporters  who  hold 
shipments  of  hazardous  waste  for  ten 
days  or  less. 

It  is  important  to  note  that  the 
provisions  of  Subpart  C  of  Part  263, 
regarding  transporter  responsibilities  in 
the  event  of  a  discharge,  apply  to 
transfer  facilities.  Specifically,  a 
transporter  is  required  to  clean  up  any 
hazardous  waste  discharge  and  to  report 
the  discharge  in  accordance  with  the 
provisions  of  Department  of 
Transportation's  Regulations  (49  CFR 
Part  171). 

The  Agency  believes  that  adequate 
protection  of  human  health  and  the 
environment  can  be  achieved  by  limiting 
the  length  of  in-transit  holding  of  wastes 
and  by  requiring  the  use  of  DOT 
containers.  These  simple  requirements 


do  not  have  to  be  implemented  through 
the  issuance  of  RCRA  permits  and 
compliance  with  all  the  requirements  for 
hazardous  waste  storage  facilities.  EPA 
further  believes  that  the  administrative 
burdens  on  both  the  regulated 
community  and  EPA  are  substantially 
reduced  without  detriment  to  the 
protectiop  of  human  health  and  the 
environment. 

In  addition,  by  allowing  limited  in- 
transit  storage  without  a  RCRA  permit 
or  interim  status,  these  amendments 
better  serve  the  important  purposes  of 
the  manifest  system  by  enabling  and 
requiring  the  generator  to  designate  the 
ultimate  treatment,  storage  or  disposal 
facility,  rather  than  a  transporter 
transfer  facility  and  by  ensuring  the 
prompt  delivery  of  hazardous  waste 
shipments  to  such  facilities.  If  hazardous 
wastes  had  to  be  manifested  to  a 
permitted  or  interim  status  transfer 
facility  where  the  wastes  were  held 
temporarily,  then  the  generator  would 
be  unintentionally  relieved  of  the 
important  responsibility  cf  designating 
and  assuring  delivery  to  the  ultimate 
treatment,  storage  or  disposal  facility. 

The  ten  day  exemption  only  applies 
when  a  transporter  is  holding  the 
manifested  shipment  of  hazardous 
waste  in  containers  which  meet 
applicable  Department  of 
Transportation  regulations  for 
packaging.  The  Agency  decided  to 
exclude  the  holding  of  hazardous  waste 
in  stationary  storage  tanks  from  these 
amendments  because  the  intent  of  this 
action  is  to  accommodate  those  normal 
and  routine  transfer  activities  raised  by 
the  transportation  industry.  Specifically, 
the  industry  was  concerned  about 
RCRA's  application  to  transport  vehicles 
parked  at  transfer  facilities  and  to 
containers  which,  in  the  course  of  being 
transferred  from  one  vehicle  to  another, 
were  held  on  a  loading  dock  or  other 
similar  facility  for  a  short  period  of  time. 
The  Agency  specifically  requests 
comments  on  whether  the  ten  day 
exemption  should  be  expanded  to 
include  temporary  storage  in  tanks 
meeting  the  requirements  of  Subpart  J  of 
40  CFR  Part  265  (except  §  265.193). 

These  amendments  do  not  affect  the 
manifest  system  established  in  the 
February  and  May  regulations.  The 
generator,  each  transporter  and  the 
designated  facility  are  still  required  to 
sign  the  manifest.  The  Agency  is, 
however,  considering  requiring 
additional  entries  on  the  manifest. 
Specifically,  comments  are  requested  on 
whether  signatures  and  dates  should 
appear  on  the  manifest  indicating  when 
the  shipment  entered  and  left  the 
transfer  facility. 


These  amendments  do  not  place  any 
new  requirements  on  transporters  re- 
packaging waste  from  one  container  to 
another  (e.g.,  consolidation  of  wastes 
from  smaller  to  larger  containers)  or  on 
transporters  who  mix  hazardous  wastes 
at  transfer  facilities.  The  Agency  solicits 
comments  on  whether  regulatory 
controls  over  the  consolidation  of 
shipments  and  mixing  of  hazardous 
waste  by  transporters  are  warranted. 
Specifically,  should  controls  similar  to 
those  in  Part  265  regarding  the  mixing  of 
incompatible  waste  be  placed  on 
transporters? 

IV.  Interim  Final  Regulations  and 
Effective  Date 

A.  Interim  Final  Regulations 

EPA  has  determined  under  Section 
553  of  the  Administrative  Procedures 
Act,  5  U.S.C.  553.  that  there  is  gflbd 
cause  for  promulgating  these      .<> 
amendments  without  prior  notice  and 
comment.  Without  these  amendments, 
transporters  who  own  or  operate 
transfer  facilities,  under  a  literal 
application  of  the  regulations,  could 
continue  to  operate  such  facilities  on  or 
after  November  19, 1980  only  if  they  had 
a  permit  or  interim  status  and  complied 
with  the  applicable  requirements  of 
Parts  264  or  265.  We  believe  that  it  is 
essential  to  correct  this  and  to  clearly 
set  forth  the  obligations  of -transporters. 

B.  Effective  Date 

Section  3010(b)  of  RCRA  provides  that 
EPA's  hazardous  waste  regulations  and 
revisions  thereto  take  effect  six  months 
after  promulgation.  The  purpose  of  this 
requirement  is  to  allow  persons  handling 
hazardous  waste  sufficient  lead  time  to 
prepare  and  to  comply  with  major  new 
regulatory  requirements.  For  the  - 
amendments  promulgated  today, 
however,  the  Agency  believes  that  an 
effective  date  six  months  after 
promulgation  would  cause  substantial 
and  unnecessary  disruption  in  the 
implementation  of  the  regulations  and 
would  not  be  in  the  public  interest. 
Since  the  amendments  reduce,  rather 
than  increase,  the  existing  requirements 
for  transporters,  there  is  no  basis  for 
allowing  a  lengthy  period  of  time  for 
transporters  to  prepare  for  compliance. 
Therefore,  the  regulatory  provisions  that 
these  amendments  modify  take  effect 
immediately. 

V.  Environmental,  Economic  and 
Regulatory  Impacts 

These  amendments  reduce  the 
economic,  reporting  and  record-keeping 
impacts  on  transporters  who  own  or 
operate  transfer  facilities  by  virtue  of 
eliminating,  in  most  cases,  the 
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requirement  for  applying  for  an 
individual  RCRA  permit  and  complying 
with  the  substantive  requirements  of 
Parts  264  or  265.  The  proposed 
amendments  will  also  reduce  the 
resource  demands  on  the  Agency  by 
reducing  the  number  of  individual  RCRA 
permits  that  otherwise  would  have  to  be 
issued.  The  Agency  believes  that  these 
savings  can  be  achieved  without 
significantly  reducing  the  protection  of 
human  health  and  environment. 

VI.  Request  for  Comment 

The  Agency  invites  comments  on  all 
aspects  of  these  amendments  and  on  all 
of  the  issues  discussed  in  this  preamble. 
EPA  recognizes  that  a  wide  variety  of 
situations  exist  and  is  anxious  to  make 
its  regulations  as  reasonable  and 
workable  as  possible. 

All  comments  should  be  addressed  to 
the  Docket  Clerk  {see  address  above] 
and  should  contain  specific 
documentation  which  supports  the 
comment. 

Dated:  December  22, 1980. 
Douglas  M.  Costle, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  Add  the  following  definition  to 
§  260.10. 

§  260.10    [Amended] 

*         «         *         •         * 

"Transfer  facility"  means  any 
transportation  related  facility  including 
loading  docks,  parking  areas,  storage 
,ireas  and  other  similar  areas  where 
shipments  of  hazardous  waste  are  held 
during  the  normal  course  of 
transportation. 

PART  263— STANDARDS  APPLICABLE 
TO  TRANSPORTERS  OF  HAZARDOUS 
WASTE 

§  263.10    [Amended] 

2.  Remove  the  note  following 
§  263.10(c)(2) 

3.  Add  the  following  section  to 
Subpart  A: 

§  263.12    Transfer  facility  requirements. 

A  transporter  who  stores  manifested 
shipments  of  hazardous  waste  in 
containers  meeting  the  requirements  of 
§  262.30  at  a  transfer  facility  for  a  period 
of  ten  days  or  less  is  not  subject  to 
regulation  under  Parts  122,  264,  and  265 
of  this  chapter  with  respect  to  the 
storage  of  those  wastes. 


Part  264— STANDARDS  FOR  OWNERS 
AND  OPERATORS  OF  HAZARDOUS 
WASTE  TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

4.  Add  the  following  subparagraph  to 
§  264.1(g) 

§  264.1    [Amended] 


(6)  A  transporter  storing  manifested 
shipments  of  hazardous  waste  in 
containers  meeting  the  requirements  of 
40  CFR  §  262.30  at  a  transfer  facility  for 
a  period  of  ten  days  or  less. 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

5.  Add  the  following  subparagraph  to 
§  265.1(c) 

§265.1    [Amended] 

***** 

(c)  *  *   * 

(10)  A  transporter  storing  manifested 
shipments  of  hazardous  waste  in 
containers  meeting  the  requirements  of 
40  CFR  §  262.30  at  a  transfer  facility  for 
a  period  of  ten  days  or  less. 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM;  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM;  AND  THE  UNDERGROUND 
CONTROL  PROGRAM 

6.  Add  the  following  definition  to 
§  122.3 

§122.3    [Amended] 

♦  *  *  *  • 

"Transfer  facility"  means  any 
transportation  related  facility  including 
loading  docks,  parking  areas,  storage 
areas  and  other  similar  areas  where 
shipments  of  hazardous  waste  are  held 
during  the  normal  course  of 
transportation. 

7.  Add  the  following  subparagraph  to 
§  122.21(d)(2) 

§122.21    [Amended] 

4  «  *  *  * 

(d)-    *    - 

(2]'    •    * 

(vi)  Transporters  storing  manifested 
shipments  of  hazardous  waste  in 
containers  meeting  the  requirements  of 
40  CFR  §  262.30  at  a  transfer  facility  for 
a  period  of  ten  days  or  less. 
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40  CFR  Parts  262, 264  and  265 
[SW  FRL  1715-61 

Hazardous  Waste  Management 
System;  Standards  for  Generators  of 
Hazardous  Waste,  and  Standards  for 
Owners  and  Operators  of  Hazardous 
Waste  Treatment,  Storage,  and 
Disposal  Facilities  and  Interim  Status 
Standards  for  Owners  and  Operators 
of  Hazardous  Waste  Treatment, 
Storage,  and  Disposal  Facilities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Interim  final  rule  and  request 

for  comments. 

summary:  This  regulation  amends 
§§  262.10,  264.71  and  265.71  to  provide 
that  owners  or  operators  of  hazardous 
waste  treatment,  storage,  and  disposal 
facilities  must  comply  with  the 
requirements  of  Part  262  whenever  a 
shipment  of  hazardous  waste  is  initiated 
at  their  facilities.  The  effect  of  this 
provision  is  to  require  owners  and 
operators  to  comply  with  the  standards 
applicable  to  generators  including  the 
preparation  of  manifests,  all  pre- 
transport  requirements  and  the 
recordkeeping  and  report  provisions  of 
Part  262. 

DATES:  Effective  Date:  December  31, 
1980.  Comment  Date:  The  Agency  will 
accept  comments  on  this  interim  final 
rule  until  March  2, 1981. 
ADDRESSES:  Comments  should  be  sent 
to  Docket  Clerk  (Docket  No.  3002- 
Shipments  from  Permitted  Facilities), 
Office  of  Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.W„  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  these 
regulations,  contact  Rolf  P.  Hill,  (202) 
755-9150,  Office  of  Solid  Waste  (WH- 
563),  U.S.  Environmental  Protection 
Agency,  Washington,  D.C.  20460. 
SUPt>LEMENTARY  INFORMATION: 

I.  Authority 

This  interim  final  rule  is  issued  under 
the  authority  of  sections  2002(a),  3002, 
3003,  and  3004  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA).  42 
use  6912(a),  6923.  6924. 

IL  Background 

Section  3004  of  RCRA  requires  the 
Environmental  Protection  Agency  (EPA) 
to  promulgate  standards  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities.  EPA 
promulgated  the  initial  set  of  these 
standards  on  May  19, 1980  45  FR  33220. 
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These  regualtions,  which  are  set  forth  in 
40  CFR  Parts  264  and  265.  establish 
operating  standards  and  practices  for 
the  management  of  hazardous  wastes  in 
treatment,  storage  and  disposal 
facilities. 

In  addition.  EPA  has  promulgated 
regulations  establishing  standards 
applicable  to  generators  of  hazardous 
waste.  40  CFR  Part  262.  45  FR  12722 
(February  26. 1980)  and  45  FR  33140 
(May  19, 1980).  These  regulations, 
require  generators,  among  other  things, 
to  determine  whether  their  waste  is 
hazardous;  initiate  a  manifest;  properly 
label,  package,  mark  and  placard 
shipments  of  hazardous  waste;  and  to 
comply  with  certain  recordkeeping  and 
reporting  requirements. 

Owners  and  operators  of  hazardous 
waste  management  facilities  may 
generate  hazardous  waste  (e.g..  residues 
created  by  treatment  processes).  With 
respect  to  the  hazardous  waste  that 
these  persons  generate,  they,  like  other 
generators,  must  comply  with  the 
applicable  provisions  of  Part  262. 
Accordingly,  if  owners  and  operators  of 
these  facilities  transport  hazardous 
waste  off-site  that  they  have  generated, 
they  must  undertake  certain  activities, 
including  initiating  the  manifest,  and 
properly  labeling  and  packaging  the 
waste. 

Owners  and  operators  of  hazardous 
waste  management  facilities  may  also 
ship  off-site  hazardous  waste  which 
they  did  not  generate.  The  most  obvious 
example  is  the  removal  of  hazardous 
waste  from  a  storage  facility.  The  owner 
or  operator  of  a  storage  facility  does  not 
"generate"  a  waste  simply  by  removing 
it  from  storage.  Removing  hazardous 
waste  from  storage  for  shipment  offsite, 
however,  means  that  the  waste  will  be 
transported  and  subsequently  handled 
elsewhere. 

Other  examples  are  off-site 
transportation  of  (1)  hazardous  waste 
removed  from  a  disposal  facility.  (2) 
wholly  or  partially  treated  hazardous 
waste  which  has  not  been  "delisted" 
under  §  261.3(d)  and  (3)  solid  waste 
generated  from  the  treatment,  storage  or 
disposal  of  hazardous  waste  [see 
§  261.3(c)(2)]  which  has  not  been 
"delisted"  under  §  261.3(d).  Although,  in 
these  situations,  the  owner  or  operator 
has  not.  in  fact,  "generated"  the 
hazardous  waste.  EPA  believes  he 
should  assume  the  responsibilities  of  a 
generator  to  assure  that  the  off-site 
shipments  of  these  wastes  are  properly 
managed. 

Members  of  the  regulated  community 
have  requested  that  EPA  clarify  what 
regulations  apply  when  a  facility 
initfates  a  shipment  of  hazardous  waste 
which  it  did  not  generate.  Some 


comments  indicated  that  persons 
thought  that  such  shipments  would  not 
require  a  manifest.  However,  in  the 
preamble  to  the  May  19  Part  261 
regulations,  under  the  heading  "When 
does  a  hazardous  waste  cease  to  be  a 
hazardous  waste?",  EPA  stated,  "as  a 
practical  matter, .  .  .  facilities  which 
store,  dispose  of.  or  treat  hazardous 
waste  must  be  considered  hazardous 
waste  management  facilities  for  as  long 
as  they  continue  to  contain  hazardous 
waste,  and  .  .  .  any  waste  removed  from 
such  facilities.  ,  .  .  must  be  manage^ 
as  a  hazardous  waste. "  (emphasis 
added)  45  FR  33096  (May  19. 1980). 
Further,  in  comments  included  in  the 
closure  requirements  of  various  sections 
of  Part  265  (e.g.  §  265.197),  the  Agency 
stated  that  shipments  from  facilities  at 
closure  as  well  as  throughout  the 
operating  period  must  be  managed  in 
accordance  with  Parts  262  and  263.  Thus 
it  is  evident  that  EPA  intended  owners 
and  operators  of  these  facilities  to 
comply  with  the  Part  262  standards 
when  shipping  hazardous  wastes  from 
their  facilities.  EPA  failed,  however,  to 
specify  that  intent  in  the  regulations. 

III.  Requirements  on  Shipments  of 
Hazardous  Waste  From  Facilities 

This  amendment  requires  owners  and 
operators  of  hazardous  waste 
management  facilities  to  comply  with 
the  Part  262  generator  standards  when 
they  initiate  a  shipment  of  hazardous 
waste  which  they  have  not  "generated" 
from  their  facilities.  (These  owners  and 
operators,  like  other  generators  of 
hazardous  waste,  must  comply  with  all 
the  Part  262  standards  for  hazardous 
wastes  they  in  fact  generate).  The  owner 
or  operator  is  required  to  determine  if 
the  waste  is  hazardous  (§  262.11).  If  the 
owner  or  operator  is  removing  from 
storage  hazardous  waste  which  was 
originally  manifested  by  the  generator, 
he  may  rely  on  the  information  on  the 
manifest  to  make  the  determination 
pursuant  to  §  262.11(c)(2).  He  is  required 
to  prepare  a  manifest  to  accompany  the 
shipment,  pursuant  to  Subpart  B  of  Part 
262.  He  must  package,  label,  mark,  and 
placard  the  waste  in  accordance  with 
the  applicable  EPA  and  Department  of 
Transportation  regulations,  as  provided 
in  Subpart  C  of  Part  262.  He  must  also 
comply  with  the  Subpart  D 
recordkeeping  and  reporting 
requirements  and  the  special  conditions 
applicable  to  international  shipments 
(§  262.50). 

The  owner  or  operator  is  not  required 
to  obtain  a  new  EPA  identification 
number  when  manifesting  shipments  of 
hazardous  waste.  The  number  already 
assigned  to  the  owner  or  operator  of  the 
facility  should  be  used. 


The  provisions  of  S  262.34  do  not 
apply,  however,  to  hazardous  wastes 
which  the  owner  or  operator  did  not 
generate,  that  is.  hazardous  wastes 
which  he  received  are  not  eligible  for 
the  accumulation  time  provisions.  Those 
provisions  relate  to  accumulation  of 
waste  immediately  after  it  has  been 
generated  at  the  site  of  generation  in 
order  to  allow  the  generator  an 
opportunity  to  accumulate  sufficient 
quantities  of  waste  prior  to  treatmenL 
storage  or  disposal  and  to  make  the 
necessary  arrangements  for  the  waste's 
disposition. 

Today's  amendment  applies  when  the 
owner  or  operator  initiates  a  shipment 
of  hazardous  waste.  Some  facilities 
which  have  storage  permits  may  handle, 
in  the  course  of  transportation, 
hazardous  waste  shipments  which  are 
accompanied  by  a  manifest  designating 
another  facility  for  treatment,  storage  or 
disposal  of  the  waste.  For  example,  a 
transfer  facility  operated  by  a 
transporter  may  engage  in  longterm 
storage  of  hazardous  waste  and  may 
also  hold  manifested  waste  for  short 
periods  related  to  the  transportation  of 
that  waste.  Another  amendment  to  the 
hazardous  waste  regulations  states  that 
the  holding  of  manifested  wastes  for 
short  periods  in  the  course  of 
transportation  does  not  constitute 
storage  requiring  a  RCRA  permit  or 
interim  status  or  compliance  with  the 
264/265  standards.  The  amendment 
discussed  in  this  preamble  applies  to  the 
removal  of  hazardous  waste  from  long- 
term  storage;  the  waste  held  for  short 
periods  (ten  days  or  less)  as  part  of  the 
routine  transportation  of  that  waste 
would  be  subject  to  the  original 
manifest. 

These  amendments  do  not  apply  to 
inactive  facilities  or  to  the  inactive 
portions  of  treatment,  storage  and 
disposal  facilities.  The  appHcability  of 
the  RCRA  hazardous  waste  regulations 
to  those  facilities  is  the  subject  of 
another  amendment  which  is  currently 
being  developed  by  the  Agency.  In  the 
interim,  persons  shipping  hazardous 
waste  from  inactive  facilities  or  inactive 
portions  of  facilities  are  advised  to 
manifest  each  shipment  and  comply 
with  the  other  requirements  of  Part  262. 

The  rationale  for  applying  these 
requirements  to  owners  and  operators  of 
hazardous  waste  management  facilities 
parallels  that  underlying  the  entire 
Subtitle  C  system.  Congress  established 
the  system  to  protect  public  health  and 
the  environment  during  management  of 
hazardous  waste  from  the  time  of 
generation  through  ultimate  disposition. 
The  key  to  the  system  is  the  manifest, 
which  enables  EPA  (or  the  states,  when 
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their  programs  are  approved)  to  track 
individual  shipments  of  hazardous 
waste.  RCRA  places  the  initial  burden  of 
preparing  the  manifest,  recordkeeping, 
and  reporting  on  the  generator.  Other 
requirements  placed  upon  the 
generator— proper  packaging,  labeling, 
placarding  and  marking — are  essential 
in  ensuring  transportation  of  hazardous 
wastes  in  a  manner  which  protects 
human  health  and  the  environment. 
Further,  section  3004(2)  requires 
facilities  to  comply  with  the  manifest 
system  established  under  section  3002 
which  assures  that  hazardous  wastes 
are  sent  to  permitted  facilities. 
Therefore,  the  owner  or  operator  of  a 
facility  who  ships  hazardous  waste 
elsewhere  is  in  a  position  analogous  to 
the  generator.  It  is  his  act  which  ought  to 
trigger  the  application  or  regulatory 
controls  designed  to  ensure  the  safe 
transportation  of  hazardous  wastes.  For 
this  reason,  EPA  believes  that  it  is 
entirely  appropriate  for  the  owner  or 
operator  to  comply  with  the  Part  262 
requirements. 

rV.  A.  Interim  Final  Regulations 

EPA  has  determined  that  good  cause 
exists  to  promulgate  these  amendments 
without  prior  notice  and  comment.  They 
conform  the  regulations  to  their  original 
intent,  and  ensure  "cradle-to-grave" 
control  over  hazardous  waste.  The 
failure  to  explicitly  include  these 
requirements  has  caused  substantial 
uncertainty  and  confusion  in  the 
regulated  community.  To  prolong  this 
confusion  during  the  completion  of 
formal  rulemaking  could  result  in    • 
substantial  hardship  on  the  regulated 
community. 

In  addition,  there  are  compelling 
environmental  reasons  for  EPA  to 
undertake  this  procedural  course.  There 
are  no  explicit  requirements  without 
these  amendments  for  persons  who 
remove  hazardous  waste  from  storage 
facilities.  This  means  that  a  substantial 
volume  of  hazardous  waste  which  is 
otherwise  subject  to  regulation  may  be 
shipped  and  handled  without  any 
regulatory  controls.  Based  on  the  literal 
language  of  the  regulations,  as  presently 
drafted,  these  wastes  need  not  be 
manifested,  nor  properly  labeled  or 
packaged,  nor  sent  to  a  proper 
treatment,  storage  or  disposal  facility. 
EPA  has  determined,  however,  that 
these  requirements  are  necessary  to 
protect  human  health  and  the 
environment.  These  requirements  are 
equally  necessary  whether  a  generator 
initiates  a  shipment  of  hazardous  waste 
or  whether  an  owner  or  operator  of  a 
storage  facility  does  so. 


V.  Effective  Date 

Section  3010(b)  of  RCRA  provides  that 
EPA's  hazardous  waste  regulations  and 
revisions  take  effect  six  months  after 
promulgation.  The  purpose  of  this 
requirement  is  to  allow  persons  handling 
hazardous  waste  sufficient  time  to 
comply  with  major  new  regulatory 
requirements.  For  most  facilities,  EPA 
believes  that  these  amendments 
conform  the  regulations  to  normal 
operating  practices  and  therefore  the 
amendments  do  not  impose  new 
obligations  on  these  persons.  The 
Agency  does,  however,  recognize  that 
certain  facilities  may  have  to  take  sc»ne 
time  to  bring  their  practice  up  to  the  new 
requirements.  Because  of  the  urgency  of 
these  amendments,  however,  EPA  has 
decided  to  make  these  amendments 
effective  immediately.  Without  such 
effect,  as  discussed  in  the  preceding 
section,  serious  threat  to  human  health 
and  the  environment  exists. 

VI.  Environmental,  Economic  and 
Regulatory  Impacts 

For  the  most  part,  the  economic, 
reporting  and  recordkeeping  impacts  of 
these  amendments  are  minimal.  The 
estimated  impacts  developed  for  the 
May  19  regulations  included  the 
majority  of  those  impacts  related  to 
shipments  of  hazardous  waste  from 
treatment  at  the  generator's  facility 
were  included  in  the  calculations.  The 
Agency  is  unable  to  estimate  the  cost 
and  impact  increase  from  these 
amendments  but  believes,  for  the 
reasons  stated  above,  that  the 
additional  environmental  benefits 
greatly  outweigh  the  minimal  burden 
placed  on  the  regulated  community. 

Dated;  December  22, 1980. 
Douglas  M.  Costle, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  Add  the  following  paragraph  to 
§  262.10: 

§  262.10    Purpose,  scope  and  applicability. 

*        •         *         *         . 

(f)  An  owner  or  operator  who  initiates 
a  shipment  of  hazardous  waste  from  a 
treatment,  storage,  or  disposal  facility 
must  comply  with  the  generator 
standards  established  in  this  Part.  (Note: 
The  provisions  of  §  262.34  are  applicable 
to  the  on-site  accumulation  of  hazardous 
waste  by  generators.  Therefore,  the 
provisions  of  §  262.34  only  apply  to 
owners  or  operators  who  are  shipping 


hazardous  waste  which  they  generated 
at  that  facility.) 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE  AND  DISPOSAL  FACILITIES 

2.  Add  the  following  paragraph  to 
§  264.71: 

§  264.71    Use  Of  the  manifest  system. 

«        *        *        *        • 

(c)  Whenever  a  shipment  of 
hazardous  waste  is  initiated  from  a 
facility,  the  owner  or  operator  of  that 
facility  must  comply  with  the 
requirements  of  Part  262  of  this  chapter. 
[Comment;  The  provisions  of  §  262.34 
are  applicable  to  the  on-site 
accumulation  of  hazardous  wastes  by 
generators.  Therefore,  the  provisions  of 
§  262.34  only  apply  to  owners  or 
operators  who  are  shipping  hazardous 
waste  which  they  generated  at  that 
facility.) 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE  AND 
DISPOSAL  FACILITIES 

3.  Add  the  following  paragraph  to 
§  265.71: 

§  265.71    Use  of  the  manifest  system. 

***** 

(c)  Whenever  a  shipment  of 
hazardous  waste  is  initiated  from  a 
facility,  the  owner  or  operator  of  that 
faciHty  must  comply  with  the 
requirements  of  Part  262  of  this  chapter. 
[Comment:  The  provisions  of  §  262.34 
are  applicable  to  the  on-site 
accumulation  of  hazardous  wastes  by 
generators.  Therefore,  the  provisions  of 
§  262.34  only  apply  to  owners  or 
operators  who  are  shipping  hazardous 
waste  which  they  generated  at  that 
facility.) 
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40  CFR  Parts  262,  263.  264,  and  265 
[SWH-FRL  1715-7] 

Transportation  of  Hazardous  Waste  by 
Rail 

agency:  Environmental  Protection 

Agency. 

ACTION:  Interim  final  amendment  and 

request  for  comments. 

SUMMARY:  Regulations  promulgated  in 
May  1980,  estabhshed  requirements  for 
the  transportation  of  hazardous  waste 
by  rail  45  FR  33150  (May  19. 1980).  The 


amendments  published  today  change 
the  regulations  to  allow  in  certain 
instances  shipments  of  hazardous  waste 
to  be  transported  by  rail  transporters 
without  a  manifest,  provided  the 
shipment  is  accompanied  by  certain 
information  on  the  manifest;  to  require 
under  certain  circumstances  initial  rail 
transporters  to  forward  copies  of  the 
manifest  to  the  next  non-rail  transporter 
or  the  designated  facility;  to  clarify 
signature  requirements  of  the  manifest 
and  rail  shipping  paper;  and  to  eliminate 
recordkeeping  requirements  for 
intermediate  rail  transporters. 
DATES:  Effective  date:  December  31, 
1980.  Comment  date:  This  amendment  is 
promulgated  as  an  interim  final  rule.  The 
Agency  will  accept  comments  on  it  until 
March  2, 1981. 

ADDRESSES:  Comments  on  the 
amendment  should  be  sent  to  Docket 
Clerk  [Docket  No.  3003-Railroads), 
Office  of  Solid  Waste  (WH-563).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  contact  Rolf  P. 
Hill  or  Carolyn  Barley  (202)  755-9150, 
Office  of  Solid  Waste.  U.S. 
Environmental  Protection  Agency.  401 
M.  Street.  SW,  Washington,  DC  20460. 
for  information  on  implementation, 
contact: 

Region  I,  Dennis  Huebner,  Chief, 
Radiation,  Waste  Management 
Branch.  )ohn  F.  Kennedy  Building, 
Boston,  Massachusetts  02203.  (617) 
223-5777 
Region  II,  Dr.  Ernest  Regna,  Chief,  Solid 
Waste  Branch,  26  Federal  Plaza,  New 
York,  New  York  10007.  (212)  264-0504/ 
5 
Region  III,  Robert  L.  Allen,  Chief, 
Hazardous  Materials  Branch.  6th  and 
Walnut  Streets,  Philadelphia, 
Pennsylvania  19106,  (215)  597-.O980 
Region  IV,  )ames  Scarbrough,  Chief. 
Residuals  Management  Branch,  345 
Courtland  Street,  N.E..  Atlanta, 
Georgia  30365.  (404)  881-3016 
Region  V,  Karl  J.  Klepitsch,  )r..  Chief, 
Waste  Management  Branch,  230  South 
Dearborn  Street,  Chicago,  Illinois 
60604.  (312)  886-6148 
Region  VI,  R.  Stan  Jorgensen,  Acting 
Chief,  Solid  Waste  Branch,  1201  Elm 
Street,  First  International  Building, 
Dallas,  Texas  75270,  (214)  787-2645 
Region  VII,  Robert  L.  Morby,  Chief, 
Hazardous  Materials  Branch,  324  E. 
11th  Street,  Kansas  City,  Missouri 
64106,  (816)  374-3307 
Region  VIII,  Lawrence  P.  Cazda,  Chief. 
Waste  Management  Branch,  1860 
Lincoln  Street,  Denver,  Colorado 
80203,  (303)  837-2221 
Region  IX.  Arnold  R.  Den.  Chief, 
Hazardous  Materials  Branch,  215 


Fremont  Street,  San  Francisco, 
California  94105,  (415)  556-4606 
Region  X,  Kenneth  D.  Feigner,  Chief. 
Waste  Management  Branch,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101,  (206)  442-1260 

I.  Authority  ^ 

These  amendments  are  issued  under 
the  authority  of  Sections  2002(a),  3002, 
3003.  3004,  3005  and  3006  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  as  amended  (RCRA),  42, 
U.S.C.  6912(a),  6921,  6922.  6923,  6924, 
6925  and  6926. 

II.  Background 

On  February  26. 1980  and  May  19, 
1980,  EPA  promulgated  regulations 
establishing  a  federal  hazardous  waste 
management  system.  45  FR  12722 
(February  26, 1980)  45  FR  33066  (May  19. 
1980).  A  central  feature  of  this  program 
is  a  manifest  system  which  is  designed 
to  track  shipments  of  hazardous  waste 
from  the  point  of  generation  through 
ultimate  disposition.  Parts  262,  263.  264 
and  265  contain  requirements  for  the 
transportation  of  hazardous  waste  and 
the  use  of  an  accompanying  manifest. 

The  regulations  set  special 
requirements  when  hazardous  waste  is 
delivered  to  a  hazardous  waste 
management  facility  by  rail.  Recognizing 
that  railroads  had  sophisticated 
computerized  tracking  and  information 
systems,  the  regulations  allow  railroads 
to  use  a  shipping  paper  rather  than  a 
manifest  and  waive  signature 
requirements  between  intermediate  rail 
carriers. 

Since  the  promulgation  of  the 
regulations,  representatives  of  the  rail 
industry  have  contended  that  EPA  did 
not  go  far  enough  and  that  special 
requirements  were  also  necessary  for 
intermodal  shipments  of  hazardous 
waste  (i.e.  those  which  involve  both 
railroads  and  other  types  of 
transportation).  It  was  the  position  of 
the  rail  industry  that  the  manifest 
system,  if  applied  without  adjustment  to 
intermodal  shipments,  would  so  disrupt 
the  normal  operating  practices  of 
railroads  as  to  effectively  prevent  the 
use  of  this  method  of  transportation. 
Several  railroads  have  indicated  that 
they  would  refuse  all  shipments  of 
hazardous  waste. 

EPA  had  no  intention  of  discouraging 
rail  transportation  of  hazardous  wastes. 
The  original  regulations  limited  rail 
transportation  requirements  to 
shipments  delivered  to  facilities  by  rail 
because  the  Agency  believed  that  it  was 
essential  that  non-rail  transporters 
comply  with  all  the  requirements  of  the 
manifest  system.  Unlike  railroads,  these 


transporters  may  not  have  established 
tracking  and  information  systems.  In 
discussions  with  the  rail  industry  EPA 
was  able  to  devise  a  workable  system 
which  would  facilitate  intermodal  rail 
transportation  without  undermining  the 
operation  of  the  manifest  system  or 
jeopardize  protection  to  human  health  or 
the  environment. 

The  amendments  promulgated  today 
establish  a  system  which  allows 
intermodal  transportation  involving 
railroads  without  the  need  for  a 
manifest  accompanying  the  waste 
during  the  rail  portion  of  the  shipment: 
ensures  that  non-rail  transporters  carry 
a  manifest;  and  imposes  no  increased 
burden  upon  any  person  involved  in  the 
transportation  of  hazardous  waste.  EPA 
believes  that  these  minor  changes  in  the 
regulations  achieve  a  practical  solution 
to  this  problem  without  any  sacrifice  to 
the  objectives  underlying  the  manifest 
system. 

EPA  has  not  extended  today's 
amendments  to  include  transportation  of 
bulk  shipments  by  water,  which  in  the 
original  regulations  were  treated  in  a 
manner  similar  to  the  railroads.  EPA  has 
not  received  information  indicating  that 
that  the  manifest  requirements  are  not 
working  in  these  situations.  Therefore, 
with  the  exception  of  the  change 
regarding  international  shipment,  the 
changes  made  today  concern  only  the 
manifest  requirements  for  railroads. 

III.  Interim  Final  Amendments 

A.  Shipments  Delivered  to  Facilities  by 
Rail 

One  substantive  change  and  several 
minor  wording  changes  have  been  made 
in  the  manifest  requirements  when  the 
shipment  is  delivered  to  the  designated 
facility  by  rail.  If  a  railroad  picks  up  the 
hazardous  waste  at  the  generator's  site, 
or  if  a  non-rail  transporter  delivers  the 
shipment  to  a  rail  transporter,  the 
railroad  must  sign  the  manifest,  return  a 
copy  to  the  generator  or  non-rail 
transporter,  and  ensure  that  a  shipping 
paper  containing  the  essential  manifest 
information  accompanies  the  waste. 
Signatures  between  intermediate  rail 
transporters  are  not  required.  The 
generator  must  send  copies  of  the 
manifest  to  the  designated  facility  if  the 
railroad  picks  up  the  shipment  at  the 
generator's  facility.  When  a  rail 
transporter  receives  a  shipment  from  a 
non-rail  transporter  this  amendment 
requires  the  intitial  rail  carrier  (rather 
than  the  non-rail  transporter  as  required 
in  the  May  19.  regulations]  to  forward 
the  manifest  to  the  designated  facility  or 
next  non-rail  transporter.  In  this 
situation  it  appears  that  the  rail 
transporter  is  better  situated  to  take  the 
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steps  necessary  to  forward  the  manifest. 
The  transfer  of  the  waste  occurs 
typically  at  a  rail  yard  or  terminal  where 
the  rail  transporter  has  the  personnel 
and  facilities  to  ensure  transmittal  of  the 
manifest. 

Upon  delivery  of  the  waste  to  the 
facility,  the  manifest  or  shipping  paper 
(if  the  manifest  has  not  arrived]  must  be 
signed.  The  owner  or  operator  of  the 
hazardous  waste  management  facility 
must  return  the  manifest  or  signed 
shipping  paper  to  the  generator  and  also 
retain  copies  of  the  manifest  and  the 
shipping  paper  (if  it  has  been  signed  in 
lieu  of  the  manifest  at  the  time  of 
delivery). 

A  change  in  the  recordkeeping 
requirements  has  been  made. 
Intermediate  rail  transporters  are  not 
required  to  retain  a  copy  of  the  manifest 
or  shipping  paper;  the  recordkeeping 
requirements  are  keyed  to  the  initial  and 
final  rail  transporter.  The  existing 
recordkeeping  practices  of  the  rail 
industry  include  detailed  interchange 
information  which  track  the  movement 
of  individual  railcars.  This  information 
will  enable  EPA,  if  necessary,  to 
determine  where  and  when  transfers 
between  rail  transporters  occurred. 
Because  of  the  adequacy  of  exisiting 
practices  in  the  industry,  EPA  has 
determined  that  intermediate  rail 
transporters  do  not  need  to  physically 
retain  a  copy  of  the  shipping  paper.  The 
initial  and  final  rail  transporters, 
however,  play  more  important  roles  in 
the  transportation  of  these  shipments, 
including  signing  and  dating  the 
manifest,  and  the  regulations  maintain 
responsibilities  on  them.  It  appears 
appropriate,  therefore,  for  the 
recordkeeping  requirements  of  the 
original  regulations  to  remain  applicable 
to  them. 

B.  Intermodal  Transportation  of 
Hazardous  Waste 

The  regulations,  as  amended  today, 
recognize  that  shipments  of  wastes  may 
involve  different  types  of  transportation 
and  that  the  special  requirements  for 
rail  transportation  should  apply  in  these 
situations.  The  regulations  have  been 
accordingly  adjusted  to  take  into 
account  situations  in  which  the  final 
transportation  is  not  by  railroad. 

The  only  difference  in  this  case  is  that 
the  amendments  require  the  manifest  to 
be  forwarded  to  the  next  non-rail 
transporter  designated  on  the  manifest. 
The  amended  regulations  allow  the  rail 
transporter  to  transfer  the  waste 
shipment  to  non-rail  transporters 
without  having  carried  the  manifest  with 
the  waste  shipment.  At  this  time, 
however,  the  manifest  must  be  signed 
and  dated  by  both  transporters.  This 


means,  of  course,  that  the  non-rail 
transporter  must  have  received  the 
manifest  from  either  the  generator  or  the 
initial  rail  transporter  before  accepting 
the  waste.  The  Agency  remains 
convinced  that  the  manifest,  rather  than 
the  shipping  paper,  is  essential  for  the 
transportation  of  hazardous  waste  by 
means  other  than  rail.  The  manifest, 
signed  by  all  appropriate  parties,  must 
accompany  all  non-rail  transportation  of 
hazardous  waste. 

Once  a  non-rail  transporter  accepts 
the  waste  shipment  with  the  manifest, 
the  general  manifest  requirements  of 
Part  262  apply  and  the  manifest 
becomes  the  operative  document.  The 
non-rail  transporter  must  deliver  the 
shipment  to  the  next  designated  person, 
obtain  the  signature  and  date  of  that 
person  and  retain  a  copy  of  the 
manifest. 

C.  Signature  Requirements  for  Owners 
and  Operators  of  Hazardous  Waste 
Management  Facilities 

One  minor  change  has  been  made  in 
the  Part  264  and  265  regulations 
applicable  to  owners  and  operators  of 
hazardous  waste  management  facilities. 
Sections  264.71(b)  and  265.71(b)  of  the 
May  19. 1980,  regulations  required  the 
owner  or  operator  of  the  faciUty  to  sign 
and  date  the  shipping  paper,  note 
discrepancies  on  this  document,  and 
return  a  copy  of  the  shipping  paper  to 
the  transporter.  These  regulations  were 
keyed  to  the  situation  in  which  the 
facility  had  not  received  the  manifest 
from  the  generator.  EPA  intended, 
however,  that  if  the  manifest  has  been 
received,  it  would  be  used.  The 
regulations  have  been  amended  to 
clarify  this. 

D.  International  Shipments 

The  May  19, 1980  regulations  required 
that  transporters  who  ship  hazardous 
waste  out  of  the  United  States  to  sign 
and  date  the  manifest,  return  a  copy  to 
the  generator,  and  retain  a  copy  of  the 
manifest.  For  rail  and  wafer  (bulk) 
shipment,  however,  the  regulations 
established  no  mechanism  to  ensure  that 
the  rail  or  water  bulk  transporter  had  a 
copy  of  the  manifest.  These  transporters, 
if  not  the  initial  transporter,  are  required 
to  have  a  shipping  paper  but  the 
manifest  does  not  have  to  accompany 
the  shipment.  The  regulations  have  been 
amended  to  require  the  generator  (or  the 
initial  rail  transporter  if  the  waste  is 
delivered  to  the  railroad)  to  forward 
copies  of  the  manifest  to  the  last  rail  or 
water  bulk  transporter  to  handle  the 
waste  shipment  in  the  United  States. 


E.  State  Program  Requirements 

Part  123  of  the  May  regulations 
specifies  certain  requirements  that  a 
State  program  must  meet  in  order  to 
obtain  interim  authorization  and  final 
authorization  under  section  3006  of 
RCRA.  Specific  sections  of  Parts  262  and 
263  related  to  rail  transportation  were 
cited.  These  amendments  to  Part  262 
and  263  added  new  provisions.  Part  123 
has  therefore  been  amended  to  correctly 
cite  these  new  provisions.  This  action, 
which  is  simply  a  change  in  the  sections 
cited,  does  no(  place  any  additional 
burden  on  States  seeking  interim  or  final 
authorization. 

F.  Department  of  Transportation 
Amendments 

The  May  regulations  concerning  the 
transportation  of  hazardous  waste 
resulted  from  a  joint  rulemaking  effort 
wiUi  the  Department  of  Transportation 
(DOT).  EPA  adopted  certain  DOT 
regulations  and  DOT  revised  its 
hazardous  materials  transportation 
regulations  to  encompass  the 
transportation  of  hazardous  waste. 

These  amendments  to  the  May 
regulations,  in  order  to  be  fully 
implemented,  require  DOT  to  amend  its 
regulations.  DOT  has  indicated  that  it 
plans  to  publish  corresponding 
amendments  to  its  regulations  in  the 
near  future. 

IV.  Effective  Date 

Section  3010(b)  of  RCRA  provides  that 
EPA's  hazardous  waste  regulations  and 
revisions  thereto  take  effect  six  months 
after  promulgation.  The  purpose  of  this 
requirement  is  to  allow  persons  handling 
hazardous  waste  sufficient  lead  time  to 
prepare  to  comply  with  major  new 
regulatory  requirements.  The 
amendment  promulgated  today, 
however,  reduces  and  simplifies  the 
existing  requirements  applicable  to  rail 
transporters.  In  addition  the  Agency 
believes  that  an  effective  date  six 
months  after  promulgation  would  cause 
substantial  and  unnecessary  disruption 
in  the  implementation  of  the  regulations 
and  would  not  be  in  the  public  interest. 
The  regulatory  provisions  that  these 
amendments  modify  took  effect  on 
November  19, 1980.  In  the  absence  of  the 
effectuation  of  these  amendments,  rail 
transportation  of  hazardous  wastes 
would  be  severely  disrupted.  The 
Agency  has  decided,  that  without  these 
changes,  the  rail  industry  would  be 
unduly  burdened  with  no  additional 
protection  afforded  to  human  health  or 
the  environment  Therefore,  this 
amendment  is  effective  immediately. 


V.  Promulgation  in  Interim  Final  Form 

These  amendments  make  the  practical 
operation  of  the  manifest  system 
possible  in  situations  involving  rail  and 
non-rail  transportation  of  hazardous 
waste.  They  will  prevent  the  disruption 
of  rail  transportation  by  relieving  the 
rail  industry  from  complying  with 
impractical  requirements.  They  do  not. 
in  any  appreciable  manner,  reduce  the 
protection  of  human  health  and  the 
environment,  nor  do  they  change  the 
essential  features  of  the  manifest 
system. 

Although  the  Agency  would  prefer  to 
engage  in  formal  rulemaking  prior  to  the 
promulgation  of  these  amendments,  it 
believes  that  good  cause  exists  to  waive 
these  procedures.  (See  5  U.S.C. 
553(b)(B)).  Without  immediate 
promulgation,  substantive  hardship 
would  be  imposed  on  all  sectors  of  the 
regulated  community,  particularily  upon 
generators  dependent  on  railroads  to 
transport  their  hazardous  waste  to 
proper  hazardous  waste  management 
facilities.  The  changes  are,  furthermore, 
the  outgrowth  of  extensive,  and  ongoing, 
discussions  with  the  rail  industry.  The 
amendments,  although  promulgated 
without  formal  prior  opportunity  to 
comment,  do  reflect  substantial 
consideration  of  the  position  of  one 
central  portion  of  the  regulated 
community. 

VI.  Regulatory  Impacts 

The  effect  of  these  amendments  is  to 
reduce  the  overall  costs,  economic 
impacts,  and  recordkeeping 
requirements  of  EPA's  hazardous  waste 
management  regulations.  This  is 
principally  achieved  by  removing  the 
recordkeeping  requirements  for 
intermediate  rail  transporters.  The 
Agency  is  unable  to  estimate  these  cost 
and  impact  reductions.  The  Agency 
believes,  however,  that  the  protection  of 
human  health  and  the  environment  of 
these  regulations  is  not  reduced  by  these 
amendments. 

Dated;  December  22.  1980. 
Douglas  M.  Costle, 
Administrator. 

Title  40  CFR  is  amended  as  follows: 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  Paragraph  (c)  of  §  262.23(c)  is 
revised  to  read  as  follows: 

§262.23    [Amendedl 

«  *  *  *  • 

(c)  For  shipments  of  hazardous  waste 
within  the  United  States  solely  by  water 
(bulk  shipments  only),  the  generator 


must  send  three  copies  of  the  manifest 
dated  and  signed  in  accordance  with 
this  section  to  the  owner  or  operator  of 
the  designated  facility  or  the  last  water 
(bulk  shipment)  transporter  to  handle 
the  waste  in  the  United  States  if 
exported  by  wafer.  Copies  of  the 
manifest  are  not  required  for  each 
transporter. 

2.  A  new  §  262.23(d),  is  added  to  read 
as  follows: 

«         *         «         *         * 

(d)  For  rail  shipments  of  hazardous 
waste  within  the  United  States  which 
originate  at  the  site  of  generation,  the 
generator  must  send  at  least  three 
copies  of  the  manifest  dated  and  signed 
in  accordance  with  this  section  to: 

(i)  The  next  non-rail  transporter,  if 
any;  or 

(ii)  The  designated  facihty  if 
transported  solely  by  rail;  or 

(iii)  The  last  rail  transporter  to  handle 
the  waste  in  the  United  States  if 
exported  by  rail. 

3.  The  note  following  §  262.23,  is 
changed  to  read  as  follows; 

Note.— See  §  263.20(e]  and  (f)  for  special 
provisions  for  rail  or  water  (bulk  shipment) 
transporters. 

PART  263— STANDARDS  APPLICABLE 
TO  TRANSPORTERS  OF  HAZARDOUS 
WASTE 

4.  Section  263.20(e)  introductory  text. 
(1),  (4)  and  (5).  is  revised  to  read  as 
follows: 

§263.20    (Amendedl 

*  «        *        *        • 

(e)  The  requirements  of  paragraph  (c), 
(d)  and  (f)  of  this  section  do  not  apply  to 
water  (bulk  shipment)  transporters  if: 

(1)  The  hazardous  waste  is  delivered 
by  water  (bulk  shipment)  to  the 
designated  facility;  and 
***** 

(4)  The  person  dehvering  the 
hazardous  waste  to  the  initial  water 
(bulk  shipment)  transporter  obtains  the 
date  of  delivery  and  signature  of  the 
water  (bulk  shipment)  transporter  on  the 
manifest  and  forwards  it  to  the 
designated  facility;  and 

(5)  A  copy  of  the  shipping  paper  or 
manifest  is  retained  by  each  water  (bulk 
shipment)  transporter  in  accordance 
with  §  263.22. 

•  *         ♦         •         • 

5.  A  new  §  263.20(f)  is  added  to  read 
as  follows  and  remaining  paragraph  (f) 
of  §  263.20  is  renumbered  as  paragraph 

(8): 

(tl  For  fcli.pmwits  ibvoivmg  rail 
transportation,  the  requirements  of 
paragraphs  (c),  (d)  and  (e)  do  not  apply 
and  the  following  requirements  do 
apply: 


(1)  When  accepting  hazardous  waste 
from  a  non-rail  transporter,  the  initial 
rail  transporter  must: 

(i)  Sign  and  date  the  manifest 
acknowledging  acceptance  of  the 
hazardous  waste; 

(ii)  Return  a  signed  copy  of  the 
manifest  to  the  non-rail  transporter; 

(iii)  Forward  at  least  three  copies  of 
the  manifest  to: 

(A)  The  next  non-rail  transporter,  if 
any;  or, 

(B)  The  designated  facility,  if  the 
shipment  is  delivered  to  that  facility  by 
rail;  or 

(C)  The  last  rail  transporter 
designated  to  handle  the  waste  in  the 
United  States; 

(iv)  Retain  one  copy  of  the  manifest 
and  rail  shipping  paper  in  accordance 
with  §  263.22. 

(2)  Rail  transporters  must  ensure  that 
a  shipping  paper  containing  all  the 
information  required  on  the  manifest 
(excluding  the  EPA  identification 
numbers,  generator  certification,  and 
signatures)  accompanies  the  hazardous 
waste  at  all  times.  ^ 

Note. — Intermediate  rail  transporters  are 
not  required  to  sign  either  the  manifest  or 
shipping  paper. 

(3)  When  delivering  hazardous  waste 
to  the  designated  facility,  a  rail 
transporter  must: 

(i)  Obtain  the  date  of  delivery  and 
handwritten  signature  of  the  owner  or 
operator  of  the  designated  facility  on  the 
manifest  or  the  shipping  paper  (if  the 
manifest  has  not  been  received  by  the 
facility);  and 

(ii)  Retain  a  copy  of  the  manifest  or 
signed  shipping  paper  in  accordance 
with  §  263.22. 

(4)  When  delivering  hazardous  waste 
to  a  non-rail  transporter  a  rail  . 
transporter  must: 

(i)  Obtain  the  date  of  delivery  and  the 
handwritten  signature  of  the  next  non- 
rail  transporter  on  the  manifest;  and 

(ii)  Retain  a  copy  of  the  manifest  in 
accordance  with  §  263.22. 

(5)  Before  accepting  hazardous  waste 
from  a  rail  transporter,  a  non-rail 
transporter  must  sign  and  date  the 
manifest  and  provide  a  copy  to  the  rail 
transporter. 

6.  §  263.22(b)  introducing  text  is 
amended  to  read  as  follows; 

§263.22    [Amended] 

***** 

(b)  For  shipments  delivered  to  the 
designated  facility  by  water  (bulk 
shipment),  each  water  (bulk  shipment) 
transporter  must  retain  a  copy  of  the 
shipping  paper  containing  all  the 
information  *  *  *. 

7.  A  new  §  263.22(c]  is  added  to  read 
as  follows  and  paragraph  (c)  and  (d)  of 
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!  263.22  are  re-numbered  as  paragraphs 
(d)  and  (e),  respectively. 
***** 

(c)  For  shipments  of  hazardous  wasce 
by  rail  within  the  United  States: 

(i)  The  initial  rail  transporter  must 
keep  a  copy  of  the  manifest  and 
shipping  paper  with  all  the  information 
required  in  §  263.20(f)(2)  for  a  period  of 
three  years  from  the  date  the  hazardous 
waste  was  accepted  by  the  initial 
transporter;  and 

(ii)  The  final  rail  transporter  must 
keep  a  copy  of  the  signed  manifest  (or 
the  shipping  paper  if  signed  by  the 
designated  facility  in  lieu  of  the 
manifest)  for  a  period  of  three  years 
from  the  date  the  hazardous  waste  was 
accepted  by  the  initial  transporter. 

Note. — Intermediate  rail  transporters  are 
not  required  to  keep  records  pursuant  to 
these  regulations. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

&.  Section  264.71(b)  introductory  text. 
(2)  and  (4)  are  amended  and  (1),  (3),  and 
(5)  are  revised  as  follows: 

§  264.71    [Amended] 

***** 

(b)  If  a  facility  receives,  from  a  rail  or 

water  (bulk  shipment)  transporter, 

hazardous  waste  which  is  accompanied 

by  a  shipping  paper  containing  all  the 

information  required  on  the  manifest 
*  *  * 

(1)  Sign  and  date  each  copy  of  the 
manifest  or  shipping  paper  (if  the 
manifest  has  not  been  received)  to 
certify  that  the  hazardous  waste 
covered  by  the  manifest  or  shipping 
paper  was  received; 

(2)  Note  any  significant  discrepancies 
(as  defined  in  §  264.72(a))  in  the 
manifest  or  shipping  paper  (if  the 
manifest  has  not  been  received)  on  each 
copy  of  the  manifest  or  shipping 
paper.  *  *  * 

(3)  Immediately  give  the  rail  or  water 
(bulk  shipment)  transporter  at  least  one 
copy  of  the  manifest  or  shipping  paper 
(if  the  manifest  has  not  been  received); 

(4)  Within  30  days  after  the  delivery, 
send  a  copy  of  the  signed  and  dated 
manifest  to  the  generator;  however,  if 
the  manifest  has  not  been  received 
within  30  days  after  delivery,  the  owner 
or  operator,  or  his  agent,  must  send  a 
copy  of  the  shipping  paper  signed  and 
dated  to  the  generator;  and  *  *  * 

(5)  Retain  at  the  facility  a  copy  of  the 
manifest  and  shipping  paper  (if  signed  in 
lieu  of  the  manifest  at  the  time  of 


delivery)  for  at  least  three  years  from 
the  date  of  delivery. 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACILITIES 

9.  Section  265.71(b)  introductory  text, 
(2)  and  (4)  are  amended  and  (1),  (3),  and 
(5)  are  revised  as  follows: 

§  265.71    [Amended] 

***** 

(b)  If  a  facility  receives,  from  a  rail  or 
water  (bulk  shipment)  transporter, 
hazardous  waste  which  is  accompanied 
by  a  shipping  paper  containing  all  the 

information  required  on  the  manifest 

*  *  * 

(1)  Sign  and  date  each  copy  of  the 
manifest  or  shipping  paper  (if  the 
manifest  has  not  been  received)  to 
certify  that  the  hazardous  waste 
covered  by  the  manifest  or  shipping 
paper  was  received; 

(2)  Note  any  significant  discrepancies 
(as  defined  in  §  265.72(a))  in  the 
manifest  or  shipping  paper  (if  the 
manifest  has  not  been  received)  on  each 

copy  of  the  manifest  or  shipping  paper 

*  *  * 

(3)  Immediately  give  the  rail  or  water 
(bulk  shipment)  transporter  at  least  one 
copy  of  the  manifest  or  shipping  paper 
(if  the  manifest  has  not  been  received); 

(4)  Within  30  days  after  the  delivery, 
send  a  copy  of  the  signed  and  dated 
manifest  to  the  generator;  however,  if 
the  manifest  has  not  been  received 
within  30  days  after  delivery,  the  owner 
or  operator,  or  his  agent,  must  send  a 
copy  of  the  shipping  paper  signed  and 
dated  to  the  generator;  and  *  *  ' 

(5)  Retain  at  the  facility  a  copy  of  the 
manifest  and  shipping  paper  (if  signed  in 
lieu  of  the  manifest  at  the  time  of 
delivery)  for  at  least  three  years  Irom 
the  date  of  delivery. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

10.  Revise  §  123.34(f)(3)  to  read  as 
follows: 

123.34    [Amended] 

(f)*  *  * 

(3)  Ensure  that  all  wastes  offered  for 
transportation  are  accompanied  by  the 
manifest,  except  in  the  case  of 
shipments  by  rail  or  water  specified  in 
40  CFR  §§  262.23  (c)  and  (d)  and 
§§  262.20  (e)  and  (f)-  The  State  program 
shall  provide  requirements  for 
shipments  by  rail  or  water  equivalent  to 
those  under  40  CFR  §§  262.23  (c)  and  (d) 
and  §§  263.20  (e)  and  (f). 


11.  Revise  §  123.35(c)  to  read  as 
follows: 

§123.35    [Amended] 

***** 

(c)  The  State  must  require  the 
transporter  to  carry  the  manifest  during 
transport,  except  in  the  case  of 
shipments  by  rail  or  water  specified  in 
40  CFR  263.20  (e)  and  (f)  and  to  deliver 
waste  only  to  the  facility  designated  on 
the  manifest.  The  State  program  shall 
provide  requirements  for  shipments  by 
rail  or  water  equivalent  to  those  under 
40  CFR  §i  263.20(e)  and  (f). 

12.  Revise  §  123.128(b)(7)(ii)  to  mad  as 
follows: 

§123.128    [Amended] 

*         *        *         •         * 

(b)  *  *  * 
(7)  *  *  * 

(ii)  The  manifest  accompany  all 
wastes  offered  for  transport,  except  in 
the  case  of  shipments  by  rail  or  water 
specified  in  §  262.23  (c)  and  (d)  and 
§  263.20  (e)  and  (f);  and 

13.  Revise  §  123.128(c)(5)  to  read  as 
follows: 

§123.128    [Amended] 

*  *  «  *  * 

(c)  *  *  * 

(5)  The  State  program  must  require 
that  transporters  carrj-  the  manifest  with 
all  shipments,  except  in  the  case  of 
shipments  by  rail  or  water  specified  in 
40  CFR  263.20  (e)  and  (f). 

|FR  Doc.  80-40651  Filed  12-3O-<0:  8:45  am) 
BILLINC  CODE  6560-30-M 


Wednesday 
December  31,  1980 


Part  XXI 


Department  of 
Energy 


Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions 


n0*nmt* 


r>J^.»l  D, 


/    Vr.1     At;.     Mr.     91^9 


/  WpHnPcHav  n^t.Hmber  31.  1980  /  Rules  and  Regulations 


86976      Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31. 1980  /  Rule8  and  Regulations 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  903 

Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions 

agency:  Department  of  Energy, 
Resource  Applications. 
action:  Final  regulations. 


SUMMARY:  Notice  is  given  that  the 
Assistant  Secretary,  Resource 
Applications  has  adopted  regulations 
establishing  common  public 
participation  procedures  for  power  and 
transmission  rate  adjustments  and 
extensions  for  four  Power  Marketing 
Administrations  (PMAs)  of  the 
Department  of  Energy:  Alaska  Power 
Administration,  Southeastern  Power 
Administration.  Southwestern  Power 
Administration,  and  Western  Area 
Power  Administration.  The  Bonneville 
Power  Administration  is  not  included 
because  the  newly  enacted  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  Pub.  L.  96-501 
(December  5. 1980).  establishes  unique 
procedural  requirements  for  Bonneville 
rate  adjustments.  The  regulations  govern 
the  development  of  rate  proposals  by 
the  administrators  of  the  four  PMAs  and 
the  confirmation  and  approval  of  rates 
on  an  interim  basis,  subject  to  refund,  by 
the  Assistant  Secretary  for  Resource 
Applications  pursuant  to  the  authority 
delegated  by  the  Secretary  of  Energy  in 
Delegation  Order  No.  0204-33,  43  FR 
60636  (December  28, 1978). 

Proposed  procedures  were  published 
in  the  Federal  Register  July  5. 1979,  44 
FR  39184.  Opportunities  for  oral 
presentation  of  views  were  provided  in 
Washington,  D.C.,  on  July  27  and  August 
17, 1979.  and  written  and  oral  comments 
were  received  from  more  than  40 
individuals  and  entities. 
DATE:  The  regulations  are  effective 
December  31. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Braxdale,  Office  of  Power 

Marketing  Coordination,  Department 

of  Energy,  Room  3349, 12th  and 

Pennsylvania  Avenue,  NW.. 

Washington,  D.C.  20461  (202)  633-8338 
Richard  K.  Pelz,  Office  of  General 

Counsel,  Department  of  Energy,  1000 

Independence  Avenue.  SW., 

Washington,  D.C.  20585  (202)  252-2918 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  * 

The  Assistant  Secretary  for  Resource 
Applications  by  Delegation  Order  No. 
0204-33,  43  FR  60636  (December  28, 
1978)  has  been  delegated,  effective 
January  1, 1979.  the  authority  to  develop. 


acting  by  and  through  the 
Administrators,  power  and  transmission 
rates  for  the  Alaska,  Bonneville, 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 
(PMAs).  The  Assistant  Secretary,  by  the 
same  delegation  order,  was  given  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
subject  to  refund.  The  order  also 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm  and  approve  such 
rates  on  a  final  basis. 

The  regulations  adopted  herewith  are 
designed  to  establish  common 
procedures  for  public  participation  in 
the  devlopment  of  new,  revised,  or 
extended  power  and  transmission  rates 
for  four  of  the  five  PMAs,  for  confirming, 
approving,  and  placing  such  rates  in 
effect  on  an  interim  basis,  and  for 
submittal  of  the  rates  and  supporting 
documents  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis.  The 
procedures  apply  only  to  the  activities 
of  the  four  PMAs  and  the  Assistant 
Secretary.  The  FERC  is  responsible  for 
the  formal  or  informal  procedures  it  will 
follow  in  exercising  its  authority  under 
the  delegation  order. 

The  first  formal  procedures  for  public 
participation  by  any  of  the  five  PMAs 
were  published  in  the  Federal  Register 
on  August  15. 1975.  40  FR  34431,  for  the 
Bureau  of  Reclamation  after  review  of 
the  public  comments  on  the  proposed 
rules,  40  FR  22156  (May  21, 1975).  The 
other  PMAs  have  followed  similar 
procedures.  The  Alaska  and 
Southwestern  Power  Administrations 
follow  an  informal  practice  on  a  case- 
by-case  basis.  The  Bonneville  Power 
Administration  follows  the  "Procedures 
for  Public  Participation  in  Marketing 
Policy  Formulation,"  42  FR  62950 
(December  14, 1977),  amended  by  45  FR 
73531  (November  5, 1980);  the 
Southeastern  Power  Administration  has 
available  the  "Procedure  for  Public 
Participation  in  the  Formulation  of 
Marketing  Policy,"  43  FR  29186  (July  6, 
1978):  and  the  Western  Area  Power 
Administration  follows  the  procedures 
previously  used  by  the  Bureau  of 
Reclamation  with  amendments  to  adapt 
them  to  the  establishment  of  the 
Western  Area  Power  Administration  in 
the  Department  of  Energy,  43  FR  12076 
(March  23, 1978),  amended  by  44  FR  7796 
(February  7, 1979). 

The  regulations  adoped  herewith  are 
in  large  part  based  on  the  experience 
that  has  been  gained  by  the  PMAs  since 
1975  in  the  conduct  of  20  or  so  rate 
adjustment  proceedings.  The  procedures 
used  in  the  previous  proceedings  have 
received  substantial  acceptance  by  the 


customers.  Basically,  they  have 
consisted  of  the  preparation  of  power 
repayment  studies,  showing  the  need  for 
a  rate  adjustment  and  the  revenue  level 
necessary  to  meet  the  repayment 
requirements;  and  a  rate  design  study 
which  explains  how  the  unit  charges 
were  derived.  A  consultation  and 
comment  period  of  at  least  90  days  has 
been  allowed  to  answer  questions 
concerning  the  proposed  rate  and  to 
receive  written  and  oral  comments. 
During  this  time  interested  customers 
and  others  were  supplied  with  copies  of 
the  repayment  and  rate  design  studies,  a 
public  information  forum  was  typically 
held  at  which  questions  concerning  the 
rate  proposal  were  answered,  and  a 
public  comment  forum  was  held  to 
afford  interested  members  of  the  public 
the  opportunity  to  submit  comments  to 
the  Department. 

A  draft  of  the  proposed  regulations 
was  published  in  the  Federal  Register  of 
July  5, 1979,  44  FR  39184.  Hearings  were 
held  in  Washington,  D.C.  on  July  27  and 
August  17,  to  receive  oral  comments, 
and  written  comments  were  invited  to 
be  submitted  by  September  4, 1979.  In 
response  to  these  opportunities,  written 
and  oral  comments  were  received  from 
more  than  40  individuals  or  groups,  a  list 
of  which  is  included  in  the  notice.  Also, 
written  comments  were  submitted  by 
the  PMAs  and  by  staff  of  the  Assistant 
Secretary  for  Policy  and  Evaluation. 
Subsequent  comments  were  received 
from  staffs  of  the  FERC  and  the 
Economic  Regulatory  Administration 
(ERA).  In  addition  to  reviewing  and 
considering  all  of  the  comments,  we  also 
have  had  the  benefit  of  the  experience 
gained  in  the  issuance  of  several 
additional  rate  orders  after  the  proposed 
regulations  were  published  for  comment. 
Of  these,  the  rate  adjustment  involving 
the  largest  amount  of  money  was  Rate 
Order  BPA-2.  44  FR  70517  (December  7. 
1979).  This  also  was  the  most  complex 
rate  proceeding. 

During  this  period,  the  Department 
converted  the  Department  of  the 
Interior's  guidelines  for  Financial 
Reporting,  which  appeared  as  Chapter  4 
of  Part  730  for  the  Departmental  Manual 
(DM),  into  an  order  of  the  Department  of 
Energy,  designated  RA  6120.2,  "Power 
Marketing  Administration  Financial 
Reporting."  The  provisions  of  730  DM  3 
relating  to  the  repayment  interest  rates 
also  have  been  incorporated  into  RA 
6120.2  as  paragraph  11.  This  conversion 
was  technical  only,  and  no  substantive 
changes  were  made.  RA  6120.2 
supplements  the  regulations  adopted 
today. 

Because  of  the  existence  of  RA  6120.2. 
it  has  been  decided  to  eliminate  the 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday,  December  31.  1980  /  Rules  and  Regulations 


86977 


sections  of  the  proposed  regulations 
which  essentially  duplicate  it;  that  is, 
§  903.4  (Cost  recovery),  §  903.10 
(Corrective  action),  and  the  definition  of 
and  other  references  to  power 
repayment  studies. 

Public  commenters  indicated  strong 
opposition  to  portions  of  the  proposed 
§  903.5  on  rate  design;  namely 
subsection  (b)  on  cost  analysis, 
subsection  (d)  on  conservation,  and 
subsection  (e)  on  the  PURPA  standards. 
Rate  design  is  in  a  continuing  stage  of 
development  and  includes  complex 
issues  which  have  not  been  fully 
resolved.  We  have  concluded  that  these 
regulations  are  not  the  appropriate 
vehicle  to  establish  general  rate  design 
guidelines  which  would  be  followed  by 
the  PMAs  in  their  development  of 
various  power  rates.  For  these  reasons, 
the  section  on  rate  design  has  been 
deleted  from  the  regulations.  This  is 
discussed  further  under  11(1)  and  11(2) 
below. 

With  the  deletion  of  the  cost  rapovery 
and  rate  design  criteria  sections,  these 
regulations  are  now  essentially  limited 
to  their  primary  purpose — procedures 
for  public  participation  in  the  rate 
jidjustment  process. 

The  major  issues  raised  by  the  oral 
and  written  comments  are  discussed  in 
the  next  section  of  this  statement 
followed  by  a  section-by-section 
commentary  explaining  and  discussing 
the  minor  and  technical  comments,  and 
responses  thereto. 

Rate  adjustments  for  the  Bonneville 
Power  Administration  are  not  covered 
by  these  regulations  because  the  newly 
enacted  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
establishes  unique  procedural 
requirements  for  new  rate  actions  for 
Bonneville.  It  is  anticipated  that  new 
regulations  will  be  developed  for 
application  to  Bonneville's  rates  only, 
i^lowever,  the  Act  and  any  new 
regulations  thereunder  will  not  apply  to 
the  completion  of  the  pending  review  of 
Bonneville's  December  20. 1979.  system 
rates  and  July  1, 1977,  transmission 
rates. 

These  procedures  shall  become 
effective  December  31, 1981,  except  that 
they  will  not  apply  to  rate  adjustments 
that  have  already  been  announced  as 
required  by  §  903.13. 

Ii.  Major  Issues 

(1)  Rate  Design— PURPA  Standards 

As  stated  above,  the  entire  section  of 
the  proposed  regulations  on  rate  design 
has  been  eliminated.  This  includes  the 
proposed  §  903.5(e),  which  would  have 
required  the  PMAs  to  consider  whether 
each  of  the  six  rate  standards  described 


in  Section  111(d)  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA),  Public  Law  95-617,  is 
appropriate  and  should  be  implemented 
with  respect  to  any  or  all  of  the  rates.  As 
pointed  out  in  the  July  5, 1979,  Federal 
Register  notice  the  proposal  went 
beyond  the  provisions  of  PURPA,  which 
requires  consideration  of  the  standards 
only  with  respect  to  sales  for  purposes 
other  than  resale  when  such  sales 
exceed  500  million  kilowatthours 
annually.  At  this  time,  this  requirement 
applies  only  to  the  Bonneville  Power 
Administration  and  to  the  Central 
Valley  and  Boulder  Canyon  Projects  of 
the  Western  Area  Power  Administration 
(the  statement  erroneously  included  the 
Parker-Davis  Project  in  this  list). 

This  proposal  received  a  great  deal  of 
discussion  and  critical  comment,  based 
on  the  facts,  among  others,  that  Section 
102(b)  of  PURPA  expressly  exempts 
sales  for  resale,  which  constitute  the 
bulk  of  the  sales  by  the  PMAs;  that  the 
power  marketing  statutes  contain 
special  provisions  for  ratemaking  and 
revenue  levels  for  PMAs  which  are 
different  from  the  statutory  standards 
applicable  to  other  utilities;  and  that 
there  is  wide  variation  among  the 
relevant  marketing  circumstances  of  the 
more  than  twenty  power  systems  of  the 
PMAs. 

In  the  time  since  the  proposal  was 
made,  a  good  deal  of  progress  has  been 
made  in  promoting  a  better 
understanding  of  how  the  six  Section 
111  rate  standards,  as  well  as  the  five 
Section  113  standards,  have  application 
to  the  PMAs.  Thus,  the  Bonneville 
Power  Administrator,  after  holding  a 
public  hearing  on  July  19, 1979,  and 
reviewing  written  comments,  issued  a 
determination  order  on  November  19, 
1979,  explaining  the  extent  to  which  the 
Section  111  standards  were  adopted  for 
application  to  Bonneville  rate  design  for 
all  classes  and  types  of  customers.  44  FR 
68948  (November  30. 1979).  This  policy 
had  been  followed  in  developing  system 
rates  which  were  placed  in  effect 
December  20, 1979,  on  an  interim  basis 
by  the  Assistant  Secretary  for  Resource 
Applications.  44  FR  70517  (December  7. 
1979). 

The  Western  Area  Power 
Administration  issued  a  brochure  on 
preconsideration  of  the  PURPA 
standards  and  invited  the  public  to 
discuss  the  subject  at  a  hearing  on 
November  6, 1980,  and  to  submit  written 
comments.  45  FR  69289  (October  20, 
1980).  The  oral  and  written  comments 
received  in  this  proceeding  are  now 
being  studied  prior  to  issuance  of  a 
determination  order. 

Historically,  many  PURPA-type 
standards  have  been  used  in  designing 


wholesale  rates  for  the  sale  of  Federal 
hydroelectric  power.  PMAs  analyze 
costs  to  establish  revenue  requirements 
and  consider  this  information  in 
designing  rates.  Declining  block  rates  for 
energy  were  once  used  by  the  PMAs  but 
subsequently  were  found  inappropriate 
and  eliminated  from  rale  schedules. 
Many  of  the  PMAs  for  years  have  been 
effectively  using  various  forms  of  load 
management  measures  in  their  rate 
schedules,  such  as  scheduling 
limitations,  loadshaping.  capacity  and 
energy  overrun  charges,  etc.  BPA  has 
had  a  history  of  using  seasonal  rates  for 
wholesale  fifhi  capacity  and  energy  and 
also  offered  its  direct  service  industrial 
customers  interruptible  rates  some  time 
ago.  Southwestern  has  had  interruptible 
capacity  rates  in  effect  since  1957.  These 
examples  demonstrate  the  willingness  of 
the  PMAs  to  implement  PURPA-type 
standards  where  applicable. 

Many  of  these  PURPA-type  standards, 
when  applied  appropriately  in  the 
design  of  PMA  rates,  can  serve  to 
implement  the  purposes  of  PURPA  by 
encouraging  conservation  of  energy, 
efficient  use  of  resources  and  facilities, 
and  equitable  rates.  The  public 
participation  process  will  provide  an 
opportunity  to  examine  these  and  other 
appropriate  concepts. 

The  PMAs  will  continue  to  review  and 
revise  their  power  marketing  practices 
on  a  system-by-system  basis  to  serve 
the  PURPA  objectives.  The  Assistant 
Secretary  for  Resource  Applications, 
working  with  the  Administrators  of  the 
power  administrations,  and  after 
receiving  public  comment,  will  consider 
the  adoption  of  rate  design  guidelines, 
similar  in  form  to  the  guidelines  in  RA 
6120.2  on  financial  accounting  and 
ratemaking,  which  will  reflect  the 
experience  gained  by  the  PMAs  in  their 
system-by-system  approach  to  rate 
design. 

(2)  Rate  Design — Cost  Determination 

§  903.5(b)  of  the  proposed  procedures, 
after  stating  that  a  cost  of  service 
analysis  should  be  made,  contained  the 
follow'ng  sentence:  "However,  cost 
need  not  be  the  sole  determinant  of 
price."  The  fear  was  expressed  that  the 
sentence  would  be  used  by  the 
Department  arbitrarily  to  increase  rates 
to  market  value  to  promote  conservation 
which  would  be  a  radical  departure 
from  and  in  violation  of  the  requirement 
of  the  power  marketing  statutes  that 
rates  shall  be  the  lowest  possible  to 
recover  costs  consistent  with  sound 
business  principles.  Others  recognized 
that  such  an  interpretation  was  ruled 
out  by  the  provision  of  §  903.5(a)  that 
overall  revenue  levels  were  to  be 
determined  in  accordance  with  the  cost 
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recovery  criteria  of  §  903.4(a),  but 
nonetheless  urged  that  the  sentence  be 
deleted  as  misleading  in  singling  out  one 
factor,  namely  cost,  which  would  not  be 
the  sole  determinant  of  price,  while 
failing  to  recognize  that  there  were 
numerous  other  factors  which  also  might 
be  considered  but  also  would  not  be  the 
sole  determinant  of  the  final  judgment 
as  to  price.  One  participant  in  the 
August  17  hearing  pointed  out  that  the 
sentence  dealt  not  with  the 
determination  of  the  costs  to  be 
recovered  (this  is  determined  by  the 
power  repayment  studies)  but  rather  the 
"allocation"  of  such  cost  recovery 
responsibility  to  the  different  units  or 
classes  of  service. 

The  deletion  of  §  903.5  moots  this 
controversy.  This  deletion  does  not 
change  the  intent,  however.  As  the 
Western  Area  Power  Administration 
points  out  in  its  comments,  cost  of 
service  is  not  dispositive  for  a  Federal 
hydrosystem  where  there  are  nonpower 
costs,  such  as  irrigation  assistance  and 
desalinization  plants,  that  were 
statutorily  required  to  be  repaid  from 
power  revenues  and  where  there  are  no 
fuel  costs.  Also.  In  rate  design,  there  are 
other  factors  to  be  considered  than  cost, 
such  as  conservation,  efficient  use  of 
resources,  equity,  rate  continuity,  and 
ease  of  administration.  However, 
revenue  levels  will  continue  to  be 
established  to  recover  costs,  as  required 
by  law. 

(3)  Amortization  Method 

The  statement  issued  with  the 
proposed  regulations  in  July  1979 
contained  the  following  explanation  on 
the  subject  of  amortization  method: 

"The  provisions  of  the  paragraph 
entitled  "Priority  of  Revenue 
Application,'  730  DM  4.5C(3),  have  been 
incorporated  into  §  903.4(b)  except  that, 
in  view  of  the  review  mentioned  above, 
the  following  sentence  has  been  omitted: 
'To  the  extent  possible,  while  still 
complying  with  the  repayment  periods 
established  for  each  increment  of 
investment  and  unless  otherwise 
indicated  by  legislation,  amortization  of 
the  investment  will  be  accomplished  by 
application  to  the  highest  interest 
bearing  investment  first.'  Although  no 
change  in  the  amortization  practices  will 
be  made  at  this  time,  the  omission  of 
this  sentence  signifies  that  the  subject  is 
under  review  and  that  changes  may  be 
made  following  the  conclusion  of  the 
ongoing  study." 

The  omission  of  the  quoted  sentence 
received  widespread  criticism.  Strong 
objections  were  voiced  to  any  change  in 
the  present  amortization  method.  The 
fear  was  expressed  that  because  of  the 
omission  of  the  sentence,  the 


Department  would  feel  that  it  was  free 
to  go  ahead  and  change  the  amortization 
method  without  affording  an  opportunity 
for  public  comment  on  any  specific 
change  that  was  under  consideration. 

The  controversy  over  the  omission  of 
the  sentence  has  served  the  purpose  of 
alerting  the  customers  to  the  fact  that 
studies  of  alternative  amortization 
methods  are  underway.  We  have 
decided  to  delete  §  903.4,  setting  forth 
cost  recovery  criteria;  §  903.10,  requiring 
corrective  action  when  studies  show 
that  revenues  do  not  recover  costs;  and 
the  references  to  power  repayment 
studies,  as  these  subjects  are  now 
covered  by  the  Department  of  Energy 
guidelines  in  RA  Order  6120.2.  Section 
8.c(3)  of  that  order  includes  the  same 
sentence  that  formerly  was  in  730  DM 
4.5C(3)  on  the  subject  of  amortizing  the 
highest  interest  bearing  investment  first. 
The  Department  will  not  change  that 
practice  for  any  PMA  without  providing 
an  opportunity  for  further  public 
participation  and  comment. 

(4)  Information  Procedures 

A  number  of  commenters  questioned 
the  adequacy  of  the  opportunities 
provided  in  §  903.14-16  for  customers 
and  other  interested  members  of  the 
public  to  obtain  adequate  information 
concerning  the  factual  and  policy  basis 
for  the  proposed  rates.  Without  this 
information  meaningful  and  constructive 
comments  would  not  be  possible. 

One  suggestion  was  that  the  holding 
of  at  least  one  public  information  forum 
should  be  mandatory  rather  than 
optional.  This  is  a  reasonable 
recommendation  and  has  been  adopted 
for  all  major  rate  adjustments. 

Another  comment  was  that  the  public 
information  forums  are  usually  held  too 
early  in  the  comment  period  to  permit 
meaningful  questioning,  because  the 
supporting  studies  are  so  complex  that  it 
takes  a  long  time  to  become  familiar 
with  them  and  the  data  and  assumptions 
that  are  incorporated  in  them.  For  this 
reason,  it  was  suggested  that  the  public 
comment  forum  provide  an  opportunity 
for  questioning  of  the  Government 
officials  responsible  for  preparing  these 
studies. 

In  general,  there  are  two  purposes  to 
be  served  with  respect  to  providing 
information  about  the  proposed  rates. 
One  is  to  acquaint  the  public  generally 
with  the  magnitude  of  the  rate  increase 
and  with  the  principal  reasons  for  it. 
The  other  is  to  allow  rate  experts 
employed  or  retained  by  the  customers 
or  other  interested  parlies  to  have 
access  to  the  detailed  data,  assumptions 
and  studies  utilized  in  developing  the 
rates.  Sometimes  the  public  information 
forums  serve  the  first  function. 


sometimes  the  second,  and  sometimes  a 
combination  of  both.  The  first  purpose 
suggests  that  the  forum  should  be  held 
early:  the  second,  that  it  should  be  held 
later. 

The  forums  are  not  the  only 
opportunity  provided  the  public  to 
obtain  information  about  the  rate 
proposal.  §  903.14  states  that  the  90-day 
consultation  period  is  to  afford  all 
interested  persons  "the  opportunity  to 
consult  with  and  obtain  information 
from  the  PMA"  and  "to  examine  backup 
data."  §  903.15(b)  states  that  "questions 
that  involve  voluminous  data  contained 
in  the  PMA  records  may  best  be 
answered  by  providing  an  opportunity 
for  consultation  and  for  a  review  of  the 
records  at  the  PMA  offices."  In  other 
words,  the  rate  experts  may  obtain  from 
staff  all  necessary  backup  data  and  may 
examine  all  relevant  records.  In  some 
cases,  arrangements  have  been  made  for 
the  rate  experts  to  have  access  to  the 
PMA's  computer  program  so  they  can 
run  their  own  alternative  computer 
studies.  Members  of  the  public  who  are 
not  rate  experts  also  are  welcome  to 
meet  with  PMA  staff  to  learn  more 
about  the  rate  proposal. 

In  many  cases  the  small  informal 
arrangements  for  informing  the 
customers  of  the  need  for  and  basis  for 
the  proposed  rate  increase,  including 
meetings  with  the  customers,  have  fully 
satisfira  the  customers  so  that  a  formal 
forvnn  is  unnecessary.  The  Southeastern 
Power  Administration,  for  example,  has 
been  particularly  successful  in  utilizing 
this  informal  approach.  However,  to 
avoid  the  possibihty  that  a  genuine  need 
for  an  information  forum  might  be 
overlooked,  the  regulations  have  been 
revised  to  require  that  at  least  one  such 
forum  will  be  held  for  a  major  rate 
adjustment.  This  may,  however,  be 
combined  with  the  public  comment 
forum  held  in  accordance  with  §  903.16. 
In  other  words,  the  one  forum  provides 
the  opportunity  of  the  PMA  staff  to 
explain  the  proposed  rates,  answer 
questions,  and  receive  comments. 
Southeastern  has  done  this  with  respect 
to  its  rate  proceedings  and  has  found 
that  these  meetings  usually  are  brief,  pro 
forma,  and  with  very  low  attendance. 

There  are  several  reasons  for  holding 
the  forum  earlier  in  the  process.  One  is 
to  give  the  public  a  general 
understanding  of  the  need  for  and  the 
basis  for  the  rate  increase;  another  is  to 
give  the  experts  themselves  a  general 
understanding  so  that  they  know  where 
to  pursue  further  inquiries  into  the 
details.  Lastly,  cis  it  may  not  be  possible 
to  answer  some  questions  raised  at  the 
forum  at  the  time.  §  903.15  provides  that 
they  shall  be  answered  at  a  subsequent 


forum  or  in  writing  at  least  15  days 
before  the  end  of  the  consultation  and 
comn^ent  period.  If  the  forum  is  held  late 
in  the  process,  this  requirement  to 
answer  the  questions  might  further  and 
unnecessarily  extend  it.  Also,  the 
suggestion  that  the  public  comment 
forum  bp  utilized  as  an  opportunity  to 
ask  questions  of  the  persons  who 
prepared  the  rate  proposal  leads  to  the 
dilemma  that  comments  cannot  always 
be  made  which  are  meaningful  until 
after  all  questions  are  answered.  By 
continually  asking  new  questions  at 
comment  forums,  the  public 
participation  process  could  be  continued 
indefinitely. 

In  view  of  the  variety  of  possible 
situations  that  might  occur,  and  in  the 
interest  of  giving  the  Administrator 
adequate  flexibility,  no  minimum  time 
period  for  holding  the  information 
forums  has  been  written  into  the 
regulations.  Normally,  the  forum  will  not 
be  held  until  at  least  30  days  after  the 
notice.  The  Administrator  is  always  free 
to  schedule  additional  forums  upon    " 
request.  In  fact,  this  has  happened  on  a 
number  of  occasions.  The  date  for  the 
second  or  continuation  forum  is  usually 
discussed  and  announced  at  the  first 
forum  thus  giving  interested  parties  in 
attendance  adequate  notice. 

Several  commenters  complained  that 
the  format  of  the  public  information 
forum  would  not  allow  for  cross- 
examination  because  the  opportunity  to 
follow  up  an  answer  to  the  first  question 
with  a  clarifying  question  generally  is 
not  available  in  open  meetings  with  this 
format.  For  this,  and  other  reasons,  it 
was  recommended  that  evidentiary  or 
adjudicatory  type  hearings  be  required. 

Contrary  to  the  assumption  of  the 
suggestion,  the  public  information 
forums  have  allowed  follow  up 
questioning  similar  to  that  which  takes 
place  under  cross-examination.  In  the 
Central  Valley  Project  rate  proceedings, 
for  example,  one  attorney  spent  many 
hours  questioning  the  Go-ernment 
representatives.  There  have  been  two 
basic  differences,  however,  between  the 
forum  and  the  normal  evidentiary 
hearings  before  an  administrative  law 
judge.  One  is  that  the  questions  at  the 
forums  are  addressed  to  a  panel  of 
Government  witnesses,  rather  than  just 
to  one  individual  at  a  time.  This  has 
proven  useful  because  no  staff  person  is 
knowledgeable  about  all  aspects  of  the 
repayment  studies  and  rate  design.  On 
occasion,  two  or  more  members  of  the 
panel  have  disagreed  among  themselves 
as  to  the  correct  answer  to  a  question.  In 
such  cases,  and  in  cases  where  none  of 
the  members  of  the  panel  know  the 
answer,  the  information  is  provided 


subsequently  in  writing,  or  at  another 
forum,  or,  if  it  requires  detailed  data,  the 
data  is  made  available  to  the 
questioners  and  to  others  who  might  be 
interested. 

The  second  difference  is  that  the 
Chairman  has  interrupted  the 
questioning  by  one  person  from  time  to 
time  as  convenient  or  appropriate,  for 
example,  to  allow  others  to  question 
who  might  not  wish  to  stay  for  the 
whole  session:  or  to  take  up  questioning 
by  all  persons  on  each  different  topic  as. 
for  example,  to  take  up  all  questions 
dealing  with  hydrology,  then  all 
questions  dealing  with  purchased  power 
expenses,  and  so  forth. 

The  normal  process  of  an 
adjudicatory  hearing  by  which  one 
lawyer  cross-examines  one  witness  at  a 
time  vyithout  interruption,  followed  by 
redirect  examination  and  recross- 
examination.  can  be  time  consuming 
and  inefficient.  The  experience  of  the 
information  forums  which  have  been 
held  since  1975  in  ratemaking  for  the 
PMAs  has  proven  successful  and 
efficient,  in  our  opinion,  in  bringing  out 
all  of  the  relevant  factual  and  policy 
issues  without  unnecessary  delay. 

Another  suggestion  that  was  made  is 
to  add  a  requirement  that  the  decision  of 
the  Assistant  Secretary  be  made  on  the 
record  of  the  proceeding  developed 
through  the  transcripts  of  the  public 
information  and  public  comment  forums, 
the  answers  to  questions,  and  the 
written  comments  that  were  received. 
We  believe  such  a  limitation  would  be 
unnecessarily  restrictive  and  would 
harm  rather  than  facilitate  proper 
decisionmaking. 

Although  the  record  developed  in  the 
proceeding  will  serve  as  the  principal 
body  of  material  upon  which  the 
decision  of  the  Assistant  Secretary  is 
made,  there  is  additional  material  which 
might  be  utilized  io  reaching  this 
decision.  One  major  category  of  such 
additional  material  is  the  backup  data 
for  the  supporting  studies.  Both  the  PMA 
and  the  Assistant  Secretary  may  wish  to 
question  and  review  some  of  this  data 
even  though  it  was  not  questioned  by 
the  public  during  the  comment  period.  A 
second  category  is  the  up-to-date 
financial  entries  for  the  most  recent 
fiscal  year  for  the  power  system.  Not 
infrequently,  the  comment  period 
extends  from  one  fiscal  year  to  the  next 
and  new  historical  data  is  available 
before  the  decision  is  made.  A  third 
category  of  additional  material  is 
studies,  information  and  ideas 
developed  by  departmental  experts  in 
response  to  comments  that  are  Filed 
during  the  course  of  the  comment 
period.  A  fourth  category  is  a  significant 
event  that  is  known  to  the  public  or  to 


power  rate  experts  which  may  not  have 
been  introduced  or  acknowledged  in  the 
record.  For  example,  a  flood  occurs  that 
causes  major  damage  to  a  project 
powerplant:  Congress  passes  legislation 
authorizing  a  new  project:  an 
appropriation  act  is  passed  which  cuts 
back  the  appropriation  for  a  project 
under  construction  to  the  point  that  it  is 
evident  that  the  in-service  date  oT a  key 
powerplant  will  be  delayed  1  or  more 
years:  a  court  issues  an  injunction 
suspending  the  construction  of  a  major 
facility  pending  preparation  of  an 
environmental  impact  statement  which, 
in  turn,  will  delay  the  in-service  date  of 
a  powerplant:  or  a  new  interest  rate  is 
required  under  RA  6120.2.11.  Events  of 
this  kind  may  take  place  during  the 
consultation  and  comment  period,  and 
purdent  financial  management  would 
dictate  that  they  be  taken  into 
consideration  in  making  the  final 
decision  upon  which  the  provisional 
rates  are  based. 

(5)  Role  of  the  Administrator — 
Consultation 

Several  commenters  suggested  that 
the  references  in  the  proposed  §  903.12 
to  "consultation"  by  the  Administrator 
"with  the  Assistant  Secretary,  and 
through  the  Assistant  Secretary  with 
other  departmental  officials"  before  the 
Administrator  develops  Proposed  Rates, 
and  the  reference  in  §  903.17  to 
"consultation"  by  the  Administrator 
with  the  Assistant  Secretary  before  the 
Administrator  develops  Revised 
Proposed  Rates,  violates  the  mandate  of 
Section  302(a)  of  the  Department  of 
Energy  organization  Act,  Public  Law  95- 
91.  that  the  rulemaking  function  shall  be 
exercised  by  the  Secretary  "acting  by 
and  through"  the  Administrators.  The 
argument  is  that  the  requirement  for 
prior  consultation  defeats  the  intent  of 
Congress  that  the  rates  will  be 
developed  to  reflect  regional  needs  and 
concerns  and  furthermore  leads  to  the 
prospect  that  ratemaking  policy  will  be 
set  or  at  least  heavily  influenced  by 
nameless  individuals  in  Washington 
who  will  not  be  available  for 
questioning  at  public  inforijiafioh 
forums.  , 

We  believe  that  these  concerns  are 
exaggerated.  Our  interpretation  of  the 
Act  is  that  Congress  intended  that  the 
Secretary  would  exercise  policy 
supervision  over  ratemaking  but  that  all 
of  the  rale  work  and  the  original  basic 
recommendations  would  be  made  by  the 
Administrator  reflecting  the  particular 
needs  and  concerns  of  the  power 
systems  and  the  interests  of  the  region. 
This  has  been  borne  out  in  practice  in 
the  case  of  the  22  rate  orders  which 
were  issued  in  the  period  from  March  1. 
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1979,  to  July  1, 1980.  pursuant  to 
Delegaiion  Order  No.  0204-33.  Nine  of 
these  rate  orders  approved  rate 
increases,  12  were  rate  extensions,  and 
one  was  a  rate  decrease.  In  some  cases 
there  was  consultation  between  the 
Administrator  and  the  Assistant 
Secretary  prior  to  the  announcement  of 
a  proposed  rate  or  revised  proposed  rate 
and  in  some  cases  there  was  not. 

In  all  cases  there  was  consultation 
with  the  Assistant  Secretary  in  the 
development  of  the  rate  order.  As  it 
turned  out.  contrary  to  earlier 
expectations,  there  was  virtually  no 
consultation  on  individual  rate  cases 
with  the  Administrator  of  the  Economic 
Regulatory  Administration  or  the 
Assistant  Secretary  for  Policy  and 
Evaluation.  This  occurred  in  large  part 
because  ratemaking  for  the  PMAs  is 
highly  specialized  and  complex  and 
bears  little  relationship  to  ratemaking 
for  regulated  utilities. 

Because  of  our  decision  to  eliminate 
provisions  relating  to  rate  design,  cost 
recovery  criteria,  and  power  repayment 
studies,  we  have  eliminated  §  903.12.  In 
doing  sa  however,  policy  consultation 
between  the  Assistant  Secretary  and 
each  Administrator  will  continue  at 
various  steps  of  the  ratemaking  process 
as  appropriate  and  that  the  Assistant 
Secretary  will  consult  with  other  policy 
persons  in  the  Department  if  special 
occasions  arise  where  this  is 
appropriate.  These  consultative 
processes,  however,  are  internal,  and  do 
not  need  to  be  spelled  out  in  these 
procedures.  Any  such  consultations  do 
not  detract  from  the  requirement  in 
§  903.21  that  a  statement  shall  be  issued 
explaining  the  principal  factors  leading 
to  the  Assistant  Secretary's  decision. 
Other  DOE  offices  have  the  option  of 
submitting  comments  in  response  to  the 
advance  announcement,  §  903.11:  or 
during  the  consultation  and  comment 
period,  §  903.14. 

§  903.12  as  originally  proposed 
included  the  description  of  certain 
supporting  statements  A  through  E 
which  we  anticipated  would  be  required 
by  the  FERC  when  rates  were  approved 
by  the  Assistant  Secretary  for  Resource 
Applications  on  an  interim  basis  and 
submitted  to  the  FERC  for  approval  on  a 
final  basis.  Detailed  requirements 
concerning  these  statemeiits  have  not 
been  finally  determined.  They  may  be 
included  in  future  regulations  by  the 
FERC. 

(6)  Need  for  Common  Procedures 

The  proposal  to  establish  common 
procedures  for  all  five  PMAs  was  both 
praised  and  condemned  on  the  grounds 
that  it  might  restrict  the  flexibility  of  the 
Administrators  to  respond  to  regional 


concerns.  We  do  not  believe  this  will  be 
a  problem  for  the  four  PMAs  to  which 
these  procedures  apply  because  the 
procedures  have  been  drafted  to  provide 
maximum  flexibility.  Bonneville  has 
been  excluded  because  of  the  unique 
procedural  provisions  in  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act. 

Any  drawback  of  this  kind  is 
outweighed  by  the  advantage  to  be 
gained  from  establishing  standard 
terminology  and  standard  steps  in  the 
ratemaking  process.  This  will  facilitate 
the  ability  of  the  public  to  understand 
and  to  make  input  to  rate  development 
and  will  facilitate  the  review  by  the 
FERC  in  the  exercise  of  its 
responsibilities  under  Delegation  Order 
No.  0204-33. 

(7)  Minor  Rate  Adjustments:  Rates  for 
minor  new  services 

§  903.23  of  the  proposed  regulations 
waived  the  notice  and  comment 
requirements  for  rate  adjustments 
designated  as  "minor,"  for  extensions  of 
existing  rates,  and  for  certain  rates  for 
"new  services."  This  received 
considerable  criticism,  In  response  to 
these  comments,  the  regulations  adopted 
herewith  include  definitions  of  "new 
service,"  "minor  new  service,"  and 
"major  rate  adjustment,"  revise  the 
definition  of  "minor  rate  adjustment." 
and  eliminate  the  waiver  of  all  notice 
and  comment  requirements;  but 
substitute  a  requirement  for  30  days' 
notice  for  minor  rate  cases,  with  the 
holding  of  forums  optional.  The 
distinctions  between  minor  and  major 
rate  adjustment  procedures  have  been 
incorporated  in  §  903.14-16. 

III.  Section-by-Section  Commentary  - 

Title 

It  was  suggested  that  the  title  of  these 
regulations  be  expanded  to  include 
reference  to  rate  standards  or  criteria 
because  of  the  inclusion  of  §  903.4  on 
cost  recovery  and  §  903.5  on  rate  design. 
We  recognize  that  this  was  a  valid 
suggestion,  but  it  has  been  rendered 
unnecessary  because  the  two  sections 
have  been  deleted. 

In  view  of  the  fact  that  the  shortened 
procedures  deal  almost  entirely  with  the 
subject  of  "pubhc  participation,"  we 
have  added  those  words  to  the  title. 

Authority 

Western  has  recommended  that  the 
citations  to  the  authority  for  the 
regulations  be  amended  to  include  a 
reference  to  Section  9  of  the  Flood 
Control  Act  of  1944.  Section  9  authorizes 
the  Pick  Sloan  Missouri  Basin  Program. 
Thus,  it  is  only  one  of  hundreds  of  laws 


which  authorizes  or  otherwise  relates  to 
individual  projects  or  power  systems.  To 
cite  them  individually  would  be  a  major 
undertaking.  Instead  they  are  now 
referred  to  generally  under  the  last 
phrase  "the  acts  specifically  applicable 
to  individual  projects  or  power 
systems." 

§  903.1— Applications 

There  were  several  objections  to  the 
provision  in  §  903.1(b)  authorizing  the 
Administrators  to  apply  these  new 
procedures  to  pending  rate  adjustment 
proceedings.  Another  comment  was  that 
the  decision  as  to  whether  they  should 
be  applied  to  proceedings  should  be 
made  by  the  Assistant  Secretary,  not  by 
the  Administrator. 

The  new  procedures  eliminate  the 
requirement  applicable  only  under 
Western  procedures  that  the  proposed 
decision ^f  the  Assistant  Secretary  be 
published  for  a  final  round  of  comments 
before  the  Assistant  Secretary  issues  a 
rate  order  approving  rates  on  an  interim 
basis.  To  avoid  controversy  over  the 
objections  raised,  the  provision 
authorizing  the  Administrator  to  apply 
the  new  procedures  to  pending 
proceedings  has  been  eliminated. 

These  procedures  will  supersede 
those  published  by  Western  entirely, 
.  and  will  supersede  those  published  by 
Southeastern  only  insofar  as  those 
published  procedures  apply  to  rate 
adjustments.  They  shall  become 
effective  immediately  except  that  they 
will  not  apply  to  rate  adjustments  that 
have  already  been  announced  as 
required  by  §  903.13. 

§  903.2 — Definitions 

New  service.  A  new  definition  has 
been  added  for  a  "new  service."  It  is 
defined  as  "service  not  previously 
provided."  The  term  "new  service"  was 
used  in  connection  with  §  903.23  of  the 
proposed  procedures,  which  waived  all 
pubHc  comment  requirements  for  "rates 
for  a  new  project  or  system  or  rates  for  a 
new  service."  The  fear  was  expressed 
by  several  commenters  that  this  would 
permit  a  loophole  under  which  existing 
services  would  be  simply  covered  by  a 
new  rate.  This  was  not  the  intent,  and 
the  new  definition  would  prevent  this. 

Minor  new  service.  A  new  definition 
has  been  added  for  a  "minor  new 
service,"  which  is  included  in  the  \ 

definition  of  a  minor  rale  adjustment. 
The  new  definition  is  employed  to 
describe  various  situations  in  which 
simplified  rate  procedures  may  be 
utilized.  Four  different  situations  are 
described.  The  first  is  for  a  rate  for  a 
new  service  which  will  produce  less 
than  a  one  percent  change  in  the  annual 
revenues  of  the  power  system.  Examples 


include  rates  for  the  provision  of 
emergency  service  as  part  of  a  power 
pool  or  a  rate  for  the  sale  of  reserves  or 
standby  service. 

The  second  is  rates  for  a  new  power 
system  which  has  either  annual  sales 
normally  less  than  100  million 
kilowatthours  or  an  installed  capacity  of 
less  than  20.000  kilowatts.  It  is 
anticipated  that  a  number  of  these  new 
power  systems  may  be  established  as 
the  Army  Corps  of  Engineers  or  the 
Water  and  Power  Resources  Service 
install  small  powerplants  at  existing 
Federal  dams  or  at  undeveloped  sites. 
Third,  there  are  services  which  will 
not  be  provided  for  more  than  one  year. 
An  example  is  the  special  contract  rate 
of  the  Bonneville  Power  Administration 
for  the  sale  of  withdrawn  Hanford 
energy  during  the  period  January  1, 1978. 
through  June  30. 1978.  which  was 
approved  by  order  of  the  ERA  and 
published  in  the  Federal  Register  on 
October  3,  1978  (43  FR  45630). 

The  fourth  is  for  the  temporary 
disposition  of  the  output  of  a  new 
powerplant  for  not  more  than  one  year. 
An  example  of  this  is  the  rate  for  the 
short-term  sales  of  the  output  of  the 
Laurel  Project,  Kentucky,  which  was 
approved  by  an  order  by  the  ERA, 
published  on  April  26,  1978  (43  FR 
17857).  and  extended  by  ER.'\  orders 
published  on  June  15.  1978  (43  FR  25856), 
September  26,  1978  (43  FR  43547).  and 
January  15, 1979  (44  FR  1445).  and  by  a 
FERC  order  pubushed  on  September  4, 
1979  (44  FR  51654). 

Minor  ratt  adjustment.  The  definition 
of  a  "minor  rate  adjustment"  has  been 
revised  to  exclude  the  continuation  of 
an  existing  rate,  because  this  is  now 
covered  in  §  903.23  by  use  of  the  term 
"rate  extensions,"  and  to  add  !wo  other 
conditions  which  qualify  a  rate  as  a 
minor  rate  adjustment.  These  are  (1)  a 
rate  adjustment  for  a  power  system 
which  has  either  annual  sales  normally 
less  than  100  million  kilov\a!tho!irs  or  an 
installed  capacity  less  th.in  20.U00 
kilowatts,  or  (2)  is  a  rate  for  h  minor 
neu  service.  Ihe  addition  numbered  (1) 
above  was  recommended  by  Western  to 
take  care  cf  the  situation  of  a  possible 
arijustn-'ent  in  the  rate  for  a  shihII  project 
which  has  a  minor  impact  relative  to  the 
overall  area  power  supplj  . 

Majrr  rate  ad/'us'went.  A  new 
definii-oii  has  been  added  foi  a  "major 
rate  adjusfment."  It  is  defined  as  "a  rate 
adjus'ment  other  th.-jn  a  minor  rate 
adju.stment."  The  new  term  is  used  in 
connection  with  §  903.14  to  make  a  90- 
day  consultation  and  comment  period 
applicable  only  to  major  rate 
adjustments,  whereas,  a  shorter  time 
period  of  30  days  would  be  applicable  to 
minor  rate  adjustments. 


Also,  the  term  is  used  in  connection 
with  §  903.15  and  §  903.16  to  make 
pubhc  information  and  public  comment 
forums  mandatory  for  major  rate 
adjustments,  but  optional  for  minor  rate 
adjustments. 

Power  system.  The  term  "project  or 
system"  utilized  in  the  proposed 
regulations  to  denote  the  operating  unit 
to  which  the  rate  applies  is  cumbersome 
and  confusing.  The  term  "power  system" 
has  been  substituted.  This  phrase  was 
used  in  730  DM  4  and  has  been 
continued  in  RA  6120.2.  The  change 
leads  to  the  desirable  result  that  the 
same  term  "power  system"  is  used  both 
in  the  published  procedures  and  in  these 
internal  Department  of  Enerey  policy 
guidelines.  For  clarity,  the  definition  has 
been  modified  slightly  from  that  used  in 
RA  6120.2. 

Rate  adjusfment.  The  definition  of 
"Rate  adjustment"  has  been  revised  to 
clarify  that  it  does  not  include  changes 
in  the  monetary  charge  made  pursuant 
to  a  formula  stated  in  a  rate  schedule  or 
contract.  Some  examples  are,  certain 
generating  charges,  fuel  replacement 
sales,  purchased  power  passthrough. 
and  uansmission  service  over  a  joint 
transmission  system  where  charges  vary 
as  operation  and  maintenance  costs 
change. 

Rate  terms.  One  suggestion  was  that 
the  use  f)f  the  terms  "Revised  Proposed 
Rate."  "Substitute  Rate,"  and  'Proposed 
Substitute  Rate"  be  deleted  as 
unnecessary.  The  term  "Revised 
Proposed  Rale"  was  recommended  by 
B.mneville  to  distinguish  the  proposal 
corning  after  the  conclusion  of  the  initial 
public  comment  period  from  the 
proposal  at  the  beginning  of  that  period. 
This  term  was  utilized  by  Bonneville  in 
connection  with  its  public  comment 
process  which  ran  for  almost  a  year 
from  August  1978  to  .August  1979  and 
has  proven  to  be  useful.  The  term 
"Substitute  Rate"  is  useful  in  drafting 
the  regulations  to  identify  a  rate  which 
IS  being  put  into  effect  foilcvving  FERC 
disapproval  of  a  provisions!  rate.  It  is  a 
term  that  is  used  in  Delegaiion  Order 
0204-33.  The  term  "Proposed  Substitute 
Rate"  is  useful  for  drafting  purpo.=es  to 
denote  a  proposed  rate  which  responds 
to  FERC  disapproval  of  a  provisional 
rate  and  which  is  under  consideration 
w^hile  a  provisional  rate  is  still  in  effect. 
The  heading  for  forn.er  subsection  (1) 
on  "Rate  definitions  '  has  been  changed 
to  "Rate  types." 

The  words  "by  the  Assistant 
Secretary"  have  been  inserted  a.''ter 
"submitted"  in  the  definition  of 
"Substitute  Rate"  for  clarification. 

One  commenter  suggested  that  "rates" 
be  defined  the  way  the  FERC  defines  the 
term.  The  FERC  definition  of  "rate 


schedule"  is  far  too  broad  for  use  in 
these  procedures.  It  covers  all 
classifications,  practices,  rules, 
regulations  or  contracts  which  in  any 
manner  affect  or  relate  to  electric 
service.  Use  of  so  broad  a  definition 
would  require  submission  to  the  FERC 
of  matters  relating  to  power  and 
transmission  operations  and  contracts 
which  are  reserved  by  Section  302(a)  of 
the  Department  cf  Energy  Organization 
Act  to  the  PMAs.  It  was  not  the  intent  of 
the  delegation  order  that  the  FERC 
review  these  matters.  The  review  is 
limited  to  the  monetary  charges,  as 
indicated  in  the  definition  that  is  used. 

Definitions  deleted.  The  definitions  of 
"power  repayment  study"  and  "rate 
design"  have  been  eUminated. 

§  903.11 — Advance  Announcement  of 
Rate  Adjustment 

This  section  provides  that  the 
Administrator  may  give  advance  notice 
of  his  determination  that  new  or  revised 
rates  are  under  consideration  and  give 
the  public  an  opportunity  to  submit 
advance  comments  on  the  rate 
adjustment  process.  Several  commenters 
suggested  that  the  announcement  should 
be  made  mandatory  rather  than 
permissive  so  that  public  involvement 
will  always  occur  prior  to  the 
Administrator's  notice  of  proposed 
rates.  This  suggestion  has  not  been 
adopted  in  order  to  provide  g^-eater 
flexibility  and  to  reduce  the  time  needed 
in  appropriate  cases  to  place  revised 
rates  into  effect.  The  PMAs  are  in 
regular  communication  with  their 
customers  and  are  able  to  judge  whether 
there  is  sufficient  controversy  to  justify 
an  advance  announcement. 

A  sentence  was  added  to  require 
cons-deration  of  any  comments 
received. 

§  903.13— .\'otice  of  Proposed  Rates 

It  was  suggested  that  to  minimize 
delays,  the  Adm.inistrator  should  be 
required  to  mail  copies  of  all  rele  ant 
studies  to  customers  at  the  time  notice 
of  proposed  rates  is  given  rather  than  to 
mail  such  fnateriai  upon  request.  This 
will  be  done  in  most  cases,  partirularly 
where  the  custome;s  have  previously 
expressed  an  iiiterest  in  rates  ir.d 
ratemaking.  but  we  do  not  believe  it  is 
wise  to  require  it  in  e^e.'^'  case.  This 
could  be  unnecessarilv  cumbersome 
where  there  are  a  large  number  of 
customers  who  do  not  have  an  interest 
in  detailed  rate  studies. 

Another  suggestion  was  that 
customers  be  allowed  access  to  the  data 
base,  including  computer  programs  used 
to  prepare  the  current  and  revised 
power  repayment  studies,  Statements  A 
through  E.  and  the  rate  design  study,  on 
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reasonable  terms  and  conditions  at  the 
time  the  proposed  rate  increase  is 
noticed  in  the  Federal  Register.  The 
TMAs  have  made  and  will  continue  to 
make  backup  data  available  to  any 
interested  customer  or  other  person 
upon  request  at  reasonable  times  and  in 
a  reasonable  manner.  This  is  consistent 
with  §  903.14;  thus,  resort  to  the 
formalities  of  the  Freedom  of 
Information  Act  is  not  necessary. 

Subsection  (a)  has  been  revised  to 
require  that  the  Notice  contain  an 
explanation  of  the  need  for  and 
dprivation  of  the  Proposed  Rates. 
Subsection  (b)  has  been  revised  to 
eliminate  the  references  to  specific 
studies  and  statements  because  the 
provisions  relating  to  these  studies  and 
statements  have  been  deleted.  Upon 
rrquest.  customers  or  interested  persons 
will  be  furnished  the  principle 
documents  used  in  developing  the 
Proposed  Rates. 

§  903.14 — Consultativn  and  Conunvnt 
Puriod 

Several  commenters  suggested  th;it 
the  minimum  of  90  days  for  the 
consultation  and  comment  period  be 
increased  to  180  days,  arguing  that  90 
days  is  too  short  a  time  to  enable 
effective  examination  by  customers  of 
voluminous  repayment  studies  and  rate 
dfsign  studies  and  the  backup  data.  The 
evperience  to  date  has  been  that  when 
customers  have  requested  more  time 
and  have  had  good  reason  for  their 
requests,  the  extension  has  been 
granted.  We  are  reluctant  to  extend  the 
minimum  for  all  cases  because 
evperience  has  shown  that  90  days  is 
ample  for  m.ost  rate  adjustments. 

It  was  suggested  that  this  section  he 
rfvised  to  require  the  Administrators  to 
prepare  and  circulate  a  service  list  of  all 
interested  parties  to  the  rate 
proceedings  to  assure  that  each  person 
commenting  knows  what  the  others 
have  said.  This  suggestion  reflects  what 
has  been  done  in  actual  practice  in  some 
cHses.  A  sentence  has  been  added  to  the 
section  requiring  the  Administrator  to 
maintain,  and  distribute  upon  request,  a 
list  of  interested  persons.  This  list  is  not 
called  a  "service  list"  because  this  is  not 
an  adversary  proceeding  similar  to  the 
normal  evidentiary  or  adjudicatory 
proceeding  before  an  administrative  law 
judge.  Also,  a  requirement  for  formal 
intervention  has  not  been  included,  nor 
a  requirement  that  each  person 
siiljmittinu  comments  send  copies  to 
everyone  else  on  the       .  because  such 
requirements  would  make  the 
proceedings  unnecessarily  formal  and 
might  discourage  some  persons  with  a 
Itgitimate  interest  in  the  proceedings 
from  participation. 


.Another  suggestion  was  that  a  90-day 
pre-Federal  Register  notice  to  customers 
be  required  to  allow  a  knowledgeable 
exchange  of  information  on  an  informal 
basis.  Under  §  903.11  dealing  with  the 
advance  announcement,  we  feel  that  the 
Administrator  has  discretion  to  allow 
sufficient  time  for  exchange  of 
information  and  ideas  with  the 
customers  and  other  interested  parties. 

This  subsection  was  revised  to  require 
a  90-day  consultation  and  comment 
period  for  major  rate  adjustments  and  a 
30-day  consultation  and  comment  period 
for  minor  rate  adjustments. 

§  Q03.\5— Public  Information  Forum(s) 
Comments  relating  to  the  conductioi 
the  information  forums,  including 
recommendations  that  they  be 
adjudicatory  type  hearings  with  the 
right  of  formal  cross-examination  are 
discussed  under  11(4)  above  As  stated 
therein,  the  section  has  been  revised  to 
require  that  at  least  one  public 
iiiform.ition  forum  be  held. 

Subsection  903.15(a)  was  revised  to 
make  public  information  forums 
mandatory  for  major  rate  adjustments, 
l)ul  optional  for  minor  rate  adjustments. 

§  m'^Ab— Public  Comment  Forum(s) 

Comments  relating  to  the  conduct  of 
public  comment  forums  also  are 
discussed  under  il(4)  above. 

Subsection  903.16(d)  was  revised  to 
make  public  comment  forjms 
mandatorv  for  major  ra'e  adjustments, 
but  optional  for  minor  ra'e  adjustments 

§  902.17— Revised  Proposed  Rates 

rhe  reference  to  consultation  with  the 
Assistant  Secretary  has  been  deleted  for 
the  reasons  explained  under  !!l5)  above. 

§  M03  2^—Provislor'cl  Ra't"^ 

The  suggestion  that  the  decision 
should  be  made  on  the  basis  of  the 
r(?(  ord  is  discussed  under  11(4)  above. 

Several  commenters  questioned  the 
statement  in  subsection  (a)  that  'The 
Administrator  shall  deveiup  rates 
which,  in  the  Assistant  Secretary's 
judgment,  should  be  conHrm.ed, 
approved,  and  pkK>'d  in  effect  on  an 
interim  basis,"  on  the  g'-of.nds  that  this 
violates  the  Administrator's  statutory 
authority  and  responsibility  to  propose 
lates.  This  does  not  follow.  .At  fhis  stage 
of  the  proceedings,  it  is  necessary  for 
the  Assistant  Secretary  to  s\ercise  the 
function  of  policy  super-,  ^sion  of 
ratcniaking  by  approving  a  rate  which  is 
deemed  acceptable  Inasn-.uch  as  the 
Assistant  Secretary  does  not  have  the 
rale  staff,  the  basic  data  or  the  computer 
capability  necessary  to  develop  rates, 
the  rate  work  itself  must  be  done  by  the 
f'MA 


One  commenter  expressed  opposition 
to  implementation  of  provisional  rates  In 
every  case  prior  to  independent  review 
by  the  FERC.  Instead,  it  was  suggested 
that  the  Administrator's  proposed  rates 
only  go  into  effect  after  the  FERC's 
approval.  The  experience  of  the  last 
year  shows  that  the  FERC  may  take  a 
relatively  long  time  before  approving 
rate  increases  on  a  final  basis.  It  would 
place  the  financial  position  of  most 
power  systems  in  jeopardy  if  revenues 
from  increased  rates  could  not  be 
collected  during  this  delayed  period  on 
an  interim  basis.  The  customers  are 
protected  by  the  provisions  for  refunds 
of  any  overpayment  with  interest  if  the 
rate  finally  approved  by  the  FERC  is 
lower  than  the  provisional  rate.  The 
Assistant  Secretary  retains  the  option  to 
have  the  rate  go  into  effect  upon  final 
approval  by  the  FERC. 

§  903.22— Final  Rate  Approval 

The  comments  indicate  that  the 
refund  provisions  under  the  delegation 
order  and  under  these  regulations  are 
confusing.  A  new  subsection  (f)  has 
been  added  to  help  eliminate  this 
confusion. 

§  903.23— Rate  Extensions 

A  separate  section  is  included  in  the 
regulations  to  explain  how  rate 
extensions  are  handled.  In  the  proposed 
regulations,  rate  extensions  were 
included  in  the  definition  of  minor  rale 
adjustments,  but  this  led  to  confusion. 

Basically,  it  is  anticipated  that  rate 
extensions  will  fall  into  three  categories. 
One  category  would  include  provisional 
rates  for  power  systems  approved  by  the 
Assistant  Secretary  for  Resource 
Applications  on  an  interim  basis  for  a 
fix-ed  period  and  not  expected  to  be 
approved  or  disapproved  by  the  FERC 
within  the  fixed  period.  Thus,  it  becomes 
necessary  to  extend  the  interim 
approval  of  provisional  rates  to  give  the 
FERC  additional  time  to  act  on  the 
original  rate  approval  by  the  Assistant 
Secretary  for  Resource  Applications.  A 
second  category  would  be  rates  for 
power  systems  which  require  a  rate 
adjustment  to  be  in  compliance  with 
reptiyment  criteria,  but  for  any  one  or 
more  of  several  reasons,  rev  ised  rates- 
have  not  been  developed  which  will  be 
approved  by  the  Assistant  Secretary  for 
Resource  Applications  prior  to  the 
expiration  of  the  approval  of  the  existing 
rates.  A  third  category  of  rate  extension 
would  be  rates  for  power  systems  which 
do  not  need  a  rate  adjustment  to  be  in 
compliance  with  repayment  criteria. 

For  a  rate  extension  previously 
confirmed  and  approved  by  the  FF,RC  or 
prior  authority,  a  30-day  notice  is 
required  unless  shortened  fo:  -^ood 
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cause,  the  consal':i!;(jn  and  r.D.ir.ment 
period  shall  be  ds  provided  in  it  903,14. 
and  public  forums  may  be  held  as 
provided'in  §  903,15-16  Rale  extensions 
shall  be  govein,;d  hv  !;  903.21(d)  and 
§  903.22. 

Provisiona!  rates  may  be  extended  by 
the  Assistant  Secretary  for  Resource 
Applications  without  advance  notice  or 
comment.  Notice  of  such  action  shall  be 
published  in  the  Federal  Register. 

Entities  who  conimrr^'ed — Listed 
below  are  the  parties  that  submitted 
comments  in  response  to  the  proposed 
procedures  published  in  the  Federal 
Register  on  July  5,  1979  (44  FR  39184). 
and  those  that  presented  comments  at 
hearings  held  in  Washington,  D,C,,  on 
July  27  and  August  17,  1979: 

'American  Public  Power  Association 
(APPA) 

2,  Eugene  Water  and  Electric  Board, 
Oregon 

3,  City  of  Tacoma,  Washington 

4,  Intercompany  Pool  Companies. 
Seattle,  Washington 

5,  Public  Power  Council,  \'ancouver, 
Washington 

6,  Public  Utility  District  of  Clark  County, 
Vancouver.  Washington 

*7.  Missouri  Basin  Municipal  Power 
Agency 

8.  Municipal  Electric  Authority  of 
Georgia 

9.  Plains  Electric  Generation  & 
Transmission  Cooperative,  Inc.,  New 
Mexico 

10.  City  of  Doerun.  Georgia 

11.  City  of  East  Point.  Georgia 

12.  City  of  Barnesville.  Georgia 

13.  City  of  Thomasville,  Georgia 

14.  City  of  Griffin.  Georgia 

15.  Big  Rivers  Electric  Corporation. 
Southern  Illinois  Power  Cooperative, 
East  Kentucky  Power  Cooperative, 
and  Hoosier  Energy  Corporation 

16.  Fitzgerald  Water.  Light  S  Bond 
Commission.  Georgia 

17.  City  of  Douglas,  Georgia 

18.  City  of  Moultrie,  Georgia 

19.  Electric  Cities  of  Georgia 

20.  Tri-State  Generation  &  Transmission 
Association,  Inc. 

21.  Irrigation  &  Electrical  Districts 
Association  of  Arizona  (lEDA) 

22.  San  Diego  Gas  S  Electric 

23.  Northern  California  Powei  Agency 

24.  Intermountain  Rural  Electric 
Association.  Inc.  (IREA) 

2,'i.  National  Rural  Flectric  Cooperative 

Association  (.NREC.A) 
26  Committee  on  Power  for  the 

Southwest,  Inc.,  Tulsa.  Oklahoma 

27.  East  River  Electric  Power 
Cooperative,  Inc, 

28,  Irrigation  Districts.  Central  Valley 
Project,  California 


■  Comminls  received  during  hr.irings  on  July  27 
and  August  17.  1979. 


29.  Intermounlain  Consumr'!  Povvei 
Association  (ICPA).  Utah 

30.  City  of  Page.  Arizona 

31.  .Arizona  Power  .Authority 

32.  Basin  Electric  Power  Cooperative. 
North  Dakota 

33.  Bureau  of  Reclamation.  Department 
of  the  Interior 

'34.  Mid-West  Eidctric  Consumers 

Association.  Inc. 
*35,  Department  of  Water  and  Power  of 

the  City  of  Los  .Angeles 

36.  California  Energy  Commission 

37.  Western  Area  Power  Administration 
'"38.  Arizona  Municipal  Power  Users' 

Association  (AMPUA) 
'39,  Enerjoules  Limited.  Mukilteo. 

Washington 
*40,  Colorado  River  Energy  Distribution 

Association,  Inc.  (CREDA)  and  Salt 

River  Project  Agricultural 

Improvement  and  Power  District  (Salt 

River) 
■41.  R.  W.  Allin.  Oak  Harbor. 

Washington 

In  view  of  the  foregoing,  the 
Department  of  Energy  hereby  adds  a 
new  Part  903  to  Title  10.  Code  of  Federal 
Regulations  entitled  "Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions"  as  set  forth  below: 

Issued  in  Washington.  D.C..  December  23. 
1980. 

Ruth  M.  Davis. 

.Assistant  Secretary.  Resourrf  .^pplicatitvis. 

The  Department  of  Energy  hereby 
adds  Subpart  A  of  Part  903  "to  Title  10. 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  903— POWER  AND 
TRANSMISSION  RATES 

Subpart  A— Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions  for  the 
Alaska,  Southeastern.  Southwestern,  and 
Western  Area  Power  Administrations 

Sec. 

903.1  Purpose  and  scope:  application. 

903.2  Definitions. 

903.11  Advance  announcement  of  tale 

adjustment. 

90.3.13  .Notice  of  proposed  rates. 

903.14  Consultation  and  comment  period, 

903.15  Public  information  forum(.<;! 
903.1b  Public  comment  fonim(s). 
903,17  Revised  proposed  rates 

903.21  Provisional  rales. 

903.22  Final  rate  approval. 

903.23  Rate  extensions. 

Authority:  Sections  301(b).  302(a).  and  644 
of  Department  of  Energy  Organization  Act 
Pub.  L  95-91  (42  U.S.C.VlOl  et  seq.]:  Section 
5  of  the  Flood  Control  .Act  of  1944  (16  U.S.C. 
825s):  the  Reclamation  .Act  of  1902  (43  U.S.C. 
372  et  seq.),  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
Section  9({:)  of  the  Reclamation  Project  Act  of 


1939  (43  U.S.C.  485hit )):  and  the  acts 
specifically  applicable  to  mdivnj'ial  projects 
01  power  systems. 

Subpart  A— Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions  for  the  Alaska, 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 

§  903.1    Purpose  and  scope;  application. 

(a)  These  regulations  establish 
procedures  for  the  development,  and  for 
the  confirmation  and  approval  on  an 
interim  basis  by  the  Assistant  Secretary 
for  Resource  Applications,  of  new. 
revised,  or  extended  power  and 
transmission  rates  of  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southwestern  Power 
Administration,  and  the  Western  Area 
Power  Administration,  and 
opportunities  for  interested  members  of 
the  public  to  participate  in  the 
development  of  such  rates.  These 
regulations  supplement  Delegation 
Order  No,  0204-33  dated  December  21. 
1978,  of  the  Secretary  of  Energy, 
effective  January  1.  1979,  which  was 
published  in  the  Federal  Register  on 
December  28, 1978  (43  FR  60636),  with 
respect  to  the  activities  of  the  Assistant 
Secretary  for  Resource  Applications  and 
the  Power  Marketing  Administrators. 

(b)  These  regulations  shall  apply  to  all 
power  and  transmission  rate  adjustment 
proceedings  for  the  four  power 
marketing  administrations  which  are 
com.menced  after  these  regulations 
become  effective.  Thus,  for  all  new  rate 
proceedings  they  supersede  the  informal 
practices  followed  by  the  Alaska  and 
Southwestern  Power  Administrations 
and  supersede  the  following  published 
regulations  only  as  they  apply  to  rate 
adjustments:  (1)  for  the  Southeastern 
Power  Administration,  the  "Procedure 
for  Public  Participation  in  the 
Formulation  of  Marketing  Policy."  43  FR 
29186  (July  6.  1978);  and  (2)  for  the 
Western  Area  Power  Administration, 
the  "Procedures  for  Public  Participation 
in  General  Adjustments  in  Rates  for 
Power  Marketed  by  the  Western  Area 
Power  Administration."  43  FR  12076 
(March  23.  1978).  as  amended  by  44  FR 
7796  (February  7,  1979). 

§  903.2    Definitions. 

As  used  herein — 

(a)  "Administrator"  means  the 
Administrator  of  the  Power  Marketing 
Administration  (PMA)  whose  rate  is 
involved  in  the  rate  adjustment,  or 
anyone  acting  in  such  capacity. 

(b)  "Assistant  Secretary"  means  the 
Assistant  Secretary  for  Resource 


86984    Federal  Register  /  Vol.  45.  No.  252  /  WednesdH.y,  December  31.  1980  /  Rules  and  Regulations 


Applications  of  the  Department,  or 
anyone  acting  in  such  capacity, 

((•)  "Department"  means  the 
Department  of  Energy  including  the 
('MAs  and  excluding  the  Federal  Energy 
Regulatory  Commission. 

(d)  FERC"  means  the  Federal  Energy 
Rfgiilatory  Comm.ission. 

(e)  "Major  adjustment"  means  a  rale 
adjustment  other  than  a  minor  rate 
adjustment. 

(f)  "Minor  new  service"  means  a  new 
service  which  (1)  will  produce  less  than 
a  1  percent  change  in  the  annual 
revenues  of  the  power  system,  or  (2)  is 
for  a  new  power  system  which  has 
either  annual  sales  normally  less  than 
KM)  million  kilowatthours  or  an  installed 
capacity  of  less  than  20,000  kilowatts,  or 
(3)  wilfnot  be  provided  for  more  than 
ore  year,  or  (4)  is  for  the  temporary 
disposition,  for  not  more  than  one  year. 
of  the  output  of  a  new  powerplant. 

(g)  "Minor  rate  adjustment"  means  a 
rate  adjus»menl  which  (1)  will  produce 
less  than  a  1  percent  change  in  the 
annual  revenues  of  the  power  system,  or 
(2)  is  for  a  power  system  which  has 
either  annual  sales  normally  less  than 
ion  million  kilowatthours  or  an  installed 
capacity  of  less  than  20,000  kilowatts,  or 
ni  is  a  rate  for  a  minor  new  service. 

(h)  "New  service"  means  a  service  not 
previously  provided.  The  term  includes, 
but  is  not  limited  to,  service  from  a  new 
powerplant.  where  this  is  sold  under  a 
separate  rate,  or  service  from  a  new 
power  system, 

fi)  "Notice"  means  the  statement 
which  informs  customers  and  the 
general  public  of  Proposed  Rates, 
Revised  Proposed  Rates,  Proposed 
Substitute  Rates,  rate  extensions  or 
poposed  rate  extensions,  opportunities 
for  consultation  and  comment,  and 
public  infurmation  and  public  comment 
f-Tums,  The  Notice  shall  be  by  and 
eifective  on  the  date  of  publication  in 
the  Federal  Register.  Whenever  a  time 
period  is  provided,  the  date  of 
piiblicaticn  in  the  Federal  Register  shall 
determine  the  commencement  of  the 
time  period,  unless  otherwise  provided 
in  the  Notice.  The  Notice  shall  include 
the  name,  address,  and  telephone 
number  of  the  person  to  contact  if 
parcicipation  or  further  information  is 
sought. 

(jj  "Power  Marketing  .Adm.inistration" 
or  "PMA"  means  Alaska  Power 
Administration  (APA),  Bonneville  Power 
Administration  (BPA).  Southeastern 
fower  Administration  (SEPA), 
Southwestern  Power  Administration 
(SVVPA),  Western  Area  Power 
Administration  (WAPA).  or  such 
additional  PMAs  as  may  be  created  to 
administer  power  marketing  functions  of 
the  Department. 


(k)  "Power  system"  means  a 
powerplant  or  a  group  of  powerplants 
and  related  facilities,  including 
transmission  facilities  or  a  transmission 
system,  that  the  PM.^  treats  as  one  unit 
for  the  purpose  of  establishing  rates  and 
demonstrating  repayment. 

(1)  "Rate"  means  the  monetary  charge 
or  the  formula  for  computing  such  a 
charge  fur  any  electric  service  provided 
by  the  PM.^,  including  but  not  limited  to 
charges  for  capacity  (or  demand), 
energy,  or  transmission  service,  and 
discounts  nr  surcharges;  however,  it 
does  not  include  leasing  fees,  service 
facility  charges,  or  other  types  of  facility 
u.se  charges.  A  rate  may  be  set  forth  in  a 
rate  schedule  or  in  a  contract, 

(m)  "Rate  adjustment"  means  3 
change  in  an  existing  rate  or  rates,  or 
the  establishment  of  a  rate  or  rates  for  a 
new  service.  It  does  not  include  a 
change  in  r.ite  schedule  provisions  or  in 
conlraci  terms,  if  such  change  does  not 
involve  a  change  in  the  price  per  unit  of 
service,  nor  does  it  include  changes  in 
the  monetary  charge  pursuant  to  a 
formula  stated  in  a  rate  schedule  or  a 
contriict. 

(n)  "Rate  schedule"  means  a 
document  identified  as  a  "rate 
schedule,"  "schedule  of  rates"  or 
"schedule  rate"  which  designates  the 
rate  or  rates  applicable  to  a  class  of 
seivii-e  specified  therein  and  may 
contain  other  terms  and  conditions 
relating  to  the  service. 

(0)  Rate  types: 

(1)  "Proposed  Rate"  means  a  rate 
revision  or  a  rate  for  a  new  service 
which  is  under  consideration  by  the 
Department  on  which  public  comment  is 
invited. 

(2]  "Revised  Proposed  Rale"  means  a 
revision  of  a  Proposed  Rate  on  which,  in 
the  Administrator's  judgment,  further 
public  comment  should  be  invited, 

(3)  "Provisional  Rate"  means  a  rate 
that  has  been  confirmed  and  approved 
on  an  irUei  im  basis  by  the  Assistant 
SifCretary. 

(4)  "Proposed  Substitute  Rate"  means 
a  proposed  substitute  for  a  Provisional 
Rate  that  has  been  disapproved  by  the 
FERC  on  which,  in  the  Administrator's 
judgm.tnt,  further  public  comment 
should  be  invited, 

(5)  "Substitute  Rate"  means  a  rate 
submitted  by  the  Assistant  Secretary  to 
the  FERC  as  a  proposed  substitute  for  a 
Prc;visional  Rate  or  a  previous 
Substitute  Rate  that  has  been 
disapproved  by  the  FERC. 

S  903, 1 1     Advance  announcement  of  rate 
adjustment. 

The  Admmistrator  may  announce  that 
the  development  of  rates  for  a  new 
service  or  revised  rates  for  an  existing 


service  is  under  consideration.  The 
announcement  shall  (1)  specify  the  rates 
which  are  to  be  developed  or  revised, 
and  (21  contain  any  other  pertinent 
information  relevant  to  the  rate 
adjustment  process.  The  announcement 
may  be  through  direct  contact  with 
customers,  at  public  meetings,  by  press 
release,  by  newspaper  advertisement, 
and/or  Federal  Register  publication. 
Written  comments  relevant  to  rate 
policy  and  design  and  to  the  rate 
adjustment  process  may  be  submitted 
by  interested  parties  in  response  to  the 
announcement.  Any  comments  received 
shall  be  considered  in  the  development 
of  Proposed  Rates. 

§  903.13    Notice  of  proposed  rates. 

(a)  The  Administrator  shall  give 
Notice  that  Proposed  Rates  have  been  ' 
prepared  and  are  under  consideration. 
The  Notice  shall  include: 

(1)  The  Proposed  Rates; 
[2]  An  explanation  of  the  need  for  and 
derivation  of  the  Proposed  Rates; 

(3)  The  location(s)  at  which  data, 
studies,  reports  or  other  documents  used 
in  developing  the  Proposed  Rates  are 
available  for  inspection  and/or  copying: 

(4)  The  date(s),  tim.e(s)  and  location(s) 
of  any  initially  scheduled  public 
information  and  comment  forum;  and 

(5)  Addresses  to  which  written 
comments  relative  to  the  Proposed  Rales 
may  be  submitted, 

(b)  Upon  request,  customers  of  the 
power  system  and  other  interested 
persons  will  be  provided  with  copies  of 
the  principal  documents  used  in 
developing  the  Proposed  Rates. 

§  903.14    Consultation  and  comment 
period. 

All  interested  persons  will  h.ive  the 
opportunity  to  consult  with  and  obtain 
information  from  the  PM.-\.  to  ex:'mine 
back-up  data,  and  to  make  suggestions 
for  modi !"ica lion  of  the  Proposed  Rates 
for  a  period  ending  (1)  (90)  days,  in  the 
case  of  major  rate  adjustments,  or  30 
days  in  the  case  of  minor  rate 
adjustments,  after  the  Notice  of 
Proposed  Rates  is  published  in  the 
Federal  Register,  except  that  such 
periods  may  be  shortened  for  good 
cause  shown;  (2)  15  days  after  written 
answer  is  provided  pursuant  to 
§  903.15(b);  (3)  15  days  after  the  close  of 
the  (last)  public  comment  forum 
described  in  §  903,16  below;  or  (4)  such 
other  time  as  the  administi-ator  may 
designate:  whichever  is  later.  At  any 
time  during  this  period,  interested 
persons  may  submit  written  con.ments 
to  the  PMA  regarding  the  Proposed 
Rates,  The  Administrator  may  .liso 
provide  additional  time  for  the 
submission  of  written  rebuttal 
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comments.  All  written  comments  shall 
be  available  at  a  designated  location  for 
inspection,  and  copies  also  will  be 
furnished  on  request  for  which  the 
Administrator  may  assess  a  fee.  Prior  to 
the  action  described  in  §  903,21,  the 
Administrator  may  by  appropriate 
announcement  postpone  any  procedural 
date  or  make  other  procedural  changes 
for  good  cause  shown  at  the  request  of 
any  party  or  on  the  Administrator's  own 
motion.  The  Administrator  shall 
maintain,  and  distribute  on  request,  a 
list  of  interested  persons. 

§  903. 15    Public  information  f orum(s). 

(a)  One  or  more  public  information 
forums  shall  be  held  for  major  rate 
adjustments  and  may  be  held  for  minor 
rate  adjustments,  to  explain,  and  to 
answer  questions  concerning,  the 
Proposed  Rates  and  the  basis  of  and 
justification  for  proposing  such  rates. 
The  number,  date(s)  and  location(s)  of 
such  forum(s)  will  be  determined  by  the 
Administrator  in  accordance  with  the 
anticipated  or  demonstrated  interest  in 
the  Proposed  Rates.  Notice  shall  be 
given  in  advance  of  such  forum{s)  and 
shall  include  the  purpose,  date,  time, 
place,  and  procedures  for  such  forum(s). 
A  public  information  forum  may  be 
combined  with  a  public  comment  forum 
held  in  accordance  with  §  903,16. 

(b)  The  Administrator  shall  appoint  a 
forum  chairperson.  Questions  raised  at 
the  forum  concerning  the  Proposed 
Rates  and  the  studies  shall  be  answered 
by  PMA  representatives  at  the  forum,  at 
a  subsequent  forum  or  in  writing  at  least 
15  days  before  the  end  of  the 
consultation  and  comment  period. 
However,  questions  that  involve 
voluminous  data  contained  in  the  PMA 
records  may  best  be  answered  by 
providing  an  opportunity  for 
consultation  and  for  a  review  of  the 
records  at  the  PMA  offices.  As  a 
minimum,  the  proceedings  of  the 
forum{s)  held  at  the  one  principal 
location  shall  be  transcribed.  Copies  of 
all  documents  introduced,  and  of 
questions  and  written  answers  shall  be 
available  at  a  designated  location  for 
inspection  and  copies  will  be  furnished 
by  the  Administrator  on  request  for 
which  a  fee  may  be  assessed.  Copies  of 
the  transcript  may  be  obtained  from  the 
transcribing  service. 

§903.16    Public  comment  forum(s). 

(a)  One  or  more  public  comment 
forums  shall  be  held  for  major  rate 
adjustments  and  may  be  held  for  minor 
rale  adjustments,  to  provide  interested 
persons  an  opportunity  for  oral 
piesenfation  of  views,  data,  and 
arguments  regarding  the  Proposed 
Rates.  The  number,  date{s],  and 


location(s)  of  such  forum(s)  will  be 
determined  by  the  Administrator  in 
accordance  with  the  anticipated  or 
demonstrated  interest  in  the  Proposed 
Rates.  Notice  shall  be  given  at  least  30 
days  in  advance  of  the  first  forum  at 
each  location  and  shall  include  the 
purpose,  date,  time,  place,  and  other 
information  relevant  to  the  forum,  as 
well  as  the  locations  where  pertinent 
documents  are  available  for 
examination  and/or  copying. 

(b)  The  Administrator  shall  designate 
a  forum  chairperson.  At  the  forum,  PMA 
representatives  may  question  those 
persons  making  oral  statements  and 
comments.  The  chairperson  shall  have 
discretion  to  establish  the  sequence  of 
and  time  limits  for  oral  presentations 
and  to  determine  if  the  comments  are 
relevant  and  noncumulative.  Forum 
proceedings  shall  be  transcribed.  Copies 
of  all  documents  introduced  shall  be 
available  at  a  designated  location  for 
inspection,  and  copies  shall  be  furnished 
on  request  for  which  the  Administrator 
may  assess  a  fee.  Copies  of  the 
transcript  may  be  obtained  from  the 
transcribing  service. 

§  903.17    Revised  proposed  rates. 

During  or  after  the  consultation  and 
comment  period  and  review  of  the  oral 
and  written  comments  on  the  Proposed 
Rates,  the  Administrator  may  develop 
Revised  Proposed  Rates  upon  which,  in 
the  Administrator's  judgment,  further 
public  comment  should  be  invited.  In 
such  a  case,  the  Administrator  shall 
afford  interested  persons  at  least  30 
days  to  submit  further  written  comments 
to  the  PMA  regarding  the  Revised 
Proposed  Rates  and  may  convene  one  or 
more  additional  public  information  and/ 
or  public  comment  forums.  The 
Administrator  shall  give  Notice  of  any 
such  additional  forums  and  opportunity 
to  submit  written  comments. 

§  903.21    Provisional  rates. 

(a)  Following  completion  of  the 
consultation  and  comment  period  and 
review  of  any  oral  and  written 
comments  on  the  Proposed  Rates,  or 
Revised  Proposed  Rates,  the 
Administrator  shall  develop  rates 
which,  in  the  Assistant  Secretary's 
judgment,  should  be  confirmed, 
approved,  and  placed  in  effect  on  an 
interim  basis.  A  slalement  shall  be 
prepared  and  made  available  to  the 
public  of  the  principal  factors  on  which 
the  Assistant  Secretary's  decision  was 
based.  It  shall  include  an  explanation 
responding  to  the  major  comments, 
criticisms,  and  alternatives  offered 
during  the  comment  period. 

(bj  The  Assistant  Secretary  shall  set 
the  effective  date  for  the  rates  he  or  she 


has  confirmed  and  approved  on  an 
interim  basis  (Provisional  Rates).  The 
effective  date  shall  be  at  least  30  days 
after  the  Assistant  Secretar}''s  decision, 
except  that  the  effective  date  may  be 
sooner  when  appropriate  to  meet  a 
contract  deadline,  to  avoid  rinancial 
difficulties,  to  provide  a  rate  for  a  new 
service,  or  to  make  a  minor  rate 
adjustment. 

(c)  The  effective  date  of  the 
Provisional  Rates  for  the  purpose  of 
billing  may  be  adjusted  by  the 
Administrator  to  coincide  with  the 
beginning  of  the  next  billing  period 
following  the  date  set  by  the  Assistant 
Secretary. 

(d)  The  Provisional  Rates  shall  remain 
in  effect  until  (1)  they  are  confirmed  and 
approved  on  a  final  basis  by  the  FERC 
under  §  903.22(b),  (2)  the  rates  last 
previously  confirmed  and  approved  on  a 
final  basis  become  effective  under 

§  903.22(d),  (3)  higher  Substitute  Rates 
are  confirmed  and  approved  and  placed 
in  effect  by  the  FERC  under  §  903,22(e). 
(4)  lower  Substitute  Rates  are  confirmed 
and  approved  on  a  final  basis  by  the 
FERC  under  §  903.22(f),  or  (5)  they  are 
superseded  by  other  Provisional  Rates 
placed  in  effect  by  the  Assistant 
Secretary,  whichever  occurs  first. 

§  903.22    Final  rate  approval. 

(a)  Following  confirmation  and  - 
approval  of  rates  on  an  interim  basis, 
the  Provisional  Rates  shall  be  submitted 
promptly  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis,  together 
with  such  supporting  data,  studies  and 
documents  as  the  FERC  may  require, 
transcripts  of  forums,  written  answers  to 
questions,  written  comments,  and  the 
statement  of  principal  factors  leading  to 
the  Assistant  Secretary's  decision.  A 
listing  of  current  customers  and  other 
participants  in  the  rate  proceeding  also 
shall  be  furnished. 

(b)  If  the  FERC  confirms  and  approves 
Provisional  Rates  on  a  final  basis,  such 
confirmation  and  approval  shall  be 
effective  as  of  the  date  such  rates  were 
placed  in  effect  by  the  Assistant 
Secretary, 

(c)  In  the  event  Provisional  Rates  or 
Substitute  Rates  are  disapproved  by  the 
FERC,  the  .\ssistant  Secretary  shall 
develop,  acting  by  and  through  the 
Administrator,  and  submit  to  the  FERC 
Substitute  Rates  which  take  into 
consideration  the  reasons  given  by  the 
FERC  for  its  disapproval,  A  statement 
explaining  the  Assistant  Secretary's 
decision  shall  accompany  the 
submission.  Prior  to  such  submission, 
the  Assistant  Secretary  and  the 
Administrator  may  develop  Proposed 
Substitute  Rates  on  which,  in  the 
Administrator's  judgment,  further  public 
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comment  should  be  invited,  in  which 
case  the  Administrator  shall  afford 
interested  persons  at  least  30  days  to 
submit  written  comments  to  the  PMA 
and  may  convene  one  or  more 
additional  public  information  and/or 
public  comment  forums.  The 
Administrator  shall  give  Notice  of  any 
such  additional  forums  and  opportunity 
to  submit  written  comments. 

(d)  A  Provisional  Rate  that  is 
disapproved  by  the  FERC  shall  remain 
in  effect,  until  one  of  the  events 
described  in  §  903.21(d)(3),  (4)  or  (5) 
occurs;  Provided,  That  if  the  Assistant 
Secretary  does  not  file  a  Substitute  Rate 
within  120  days  of  the  disapproval  or 
such  greater  time  as  the  FERC  may 
provide,  and  if  the  rate  has  been 
disapproved  because  the  FERC 
determined  that  it  would  result  in  total 
revenues  in  excess  of  those  required  by 
law,  the  rate  last  previously  confirmed 
and  approved  on  a  final  basis  will 
become  effective  on  a  date  and  for  a 
period  determined  by  the  FERC  and 
revenues  collected  in  excess  of  such  rate 
during  the  interim  period  will  be 
refunded  with  interest  to  the  extent 
determined  by  the  FERC. 

(e)  If  a  Substitute  Rate  confirmed  and 
approved  on  a  final  basis  by  the  FERC  is 
higher  than  the  rate  in  effect  on  an 
interim  basis,  such  higher  rate  shall 
become  effective  on  a  subsequent  date 
set  by  the  FERC. 

(f)  In  the  case  where  a  Substitute  Rate 
confirmed  and  approved  by  the  FERC  on 
a  final  basis  is  lower  than  the  rate  in 
effect  on  an  interim  basis,  such  lower 
rate  shall  become  effective  as  of  the 
date  the  higher  rate  was  placed  in  effect 
on  an  interim  basis  by  the  Assistant 
Secretary,  and  the  amount  of  the  refund 
will  be  the  overpayment  on  all 
transactions,  that  is,  the  difference 
between  the  amount  paid  for  the 
transaction  and  the  amount  that  would 
have  been  paid  under  the  Substitute 
Rate,  unless  the  FERC  determines  that 
there  will  be  no  refund  because  the 
administrative  cost  of  a  refund  would 
exceed  the  amount  to  be  refunded. .In 
the  case  covered  by  the  proviso  in 
subsection  (d)  the  amount  of  the  refund 
is  determined  by  the  FERC.  In  both 
cases,  the  amount  of  the  interest  on  the 
refund  will  be  determined  by  the  FERC. 

(g)  A  rate  confirmed  and  approved  by 
the  FERC  on  a  final  basis  shall  remain  in 
effect  for  such  period  or  periods  hs  the 
FERC  may  provide  or  until  the  Assistant 
Secretary  places  a  new  Provisional  Rate 
into  effect;  Provided,  That  the  Assistant 
Secretary  may  extend  the  rate  on  an 
interim  basis  beyond  the  period 
specified  by  the  FERC  as  provided  in 
§903.23. 


§  903.23    Rate  extensions. 

(a)  The  following  regulations  shall 
apply  to  the  extension  of  rates  which 
were  previously  confirmed  and 
approved  by  the  FERC,  the  Federal 
Power  Commission  or  the  Administrator 
of  the  Economic  Regulatory 
Administration,  or  established  by  the 
Secretary  of  the  Interior: 

(1)  The  Administrator  shall  give 
Notice  of  the  proposed  extension  at 
least  30  days  before  the  expiration  of  the 
prior  confirmation  and  approval,  except 
that  such  period  may  be  shortened  for 
good  cause  shown. 

(2)  the  Administrator  shall  allow  for 
consultation  and  comment,  as  provided 
in  §  903.14,  for  such  peniod  as  he  or  she 
may  provide.  One  or  more  public 
information  and  comment  forum(s)  may 
be  held,  as  provided  in  §  903.15  and 

§  903.16,  at  such  time(s)  and  location(s] 
and  with  such  advance  notice  as  the 
Administrator  may  provide. 

(3)  Following  the  conclusion  of  the 
consultation  and  comment  period,  the 
Assistant  Secretary  may  extend  the 
rates  on  an  interim  basis.  Such 
extension  shall  be  governed  by 

§  903.21(d)  and  §  903.22. 

(b)  Provisional  Rates  may  be 
extended  by  the  Assistant  Secretary 
without  advance  notice  or  comment. 
The  Assistant  Secretary  shall  publish 
notice  in  the  Federal  Register  of  such 
extension  and  shall  promptly  advise  the 
FERC  of  the  extension.Q02 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Colorado  River  Storage  Project;  an 
Order  Confirming,  Approving,  and 
Placing  Increased  Power  Rates  In 
Effect  on  an  Interim  Basis 

agency:  Western  Area  Power 
Administration,  Department  of  Energy. 
action:  Notice  of  a  rate  order — 
Colorado  River  storage  project. 

summary:  Notice  is  given  of  Rate  Order 
No.  'WAPA-4  of  the  Assistant  Secreary 
for  Resource  Applications  placing 
increased  power  rates  into  effect  on  an 
interim  basis  for  Colorado  River  Storage 
Project  (CRSP)  power  marketed  by  the 
Western  Area  Power  Administration 
(Western). 

The  rate  adjustment  would  increase 
average  annual  revenues  about  $8.3 
million  to  meet  cost  recovery  criteria. 
The  proposed  wholesale  firm-power 
rate  consists  of  a  capacity  charge  of 
$1,655  per  kW-month  and  an  energy 
charge  of  4.0  mills  per  kWh.  At  58.2- 
percent  load  factor,  the  composite  rate 
is  7.89  mills  per  kWh,  a  20.5-percent 
increase  over  the  existing  rate. 
This  rate  order  also  contains 
statement  and  discussions  of  the 
principal  factors  leading  to  the  decisions 
on  the  rate  increase,  and  responses  to 
the  comments,  criticisms,  and 
alternatives  offered  during  the  rate 
increase  proceedings. 
EFFECTIVE  DATE:  The  rate  adjustments 
and  new  rates  would  be  effective  the 
first  day  of  the  first  full  billing  period 
beginning  on  or  after  January  23, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  M.  Gabiola,  Area  Manager.  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  Department  of 
Energy.  P.O.  Box  11606,  Salt  Lake  City, 
UT  84147.  (801)  524-5493 
Mr.  Conrad  Miller,  Chief,  Rates  and 
Statistics  Branch,  Western  Area 
Power  Administration,  Department  of 
Energy,  P.O.  Box  3402,  Golden,  CO 
80401,  (303)  231-1535 
Marlene  A.  Moody,  Office  of  Power 
Marketing  Coordination,  Department 
of  Energy,  Mail  Station  3344,  Federal 
Building,  12th  and  Pennsylvania 
Avenue,  NW..  Washington,  DC  20461, 
(202)  633-8338. 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-33,  effective 
January  1. 1979  (43  FR  60636,  December 
28, 1978),  the  Secretary  of  Energy 
delegated  to  the  Assistant  Secretary  for 
Resource  Applications  the  authority  to 
develop  power  and  transmission  rates, 
acting  by  and  through  the  Administrator. 


and  to  confirm,  approve,  and  plaoe  in 
effect  such  rates  on  an  interim  basis. 

Rate  adjustments  on  the  CRSP  are 
being  conducted  consistent  with 
procedural  rules  applicable  to  Western. 
Final  procedures  for  public  participation 
in  general  adjustments  were  published 
in  the  Federal  Register  on  March  23, 
1978  (43  FR  12076),  April  5, 1978  (43  FR 
14359),  and  February  7, 1979  (44  FR 
7796). 

Proceedings  on  the  proposed  rate 
were  initiated  in  April  1979,  with  an 
announcement  published  in  the  Federal 
Register  at  44  FR  19533  (April  3. 1979) 
stating  that  a  38-percent  power  rate 
increase  for  the  CRSP  was  proposed 
beginning  with  an  estimated  date  of 
January  1, 1980.  This  announcement  was 
subsequently  amended  by  Federal 
Register  notices  44  FR  24154  (April  24. 
1979)  and  44  FR  30759  (May  29, 1979)  to 
add  references  to  Public  Utility 
Regulatory  Policies  Act  standards  and 
written  comments. 

After  consideration  of  comments 
received.  Western  prepared  a  new 
power  repayment  study  in  August  1979 
incorporating  reductions  in  some 
estimated  future  costs  and  delays  in 
some  other  estimated  future  costs,  and 
correcting  the  misinterpretation  of  one 
of  the  provisions  of  Pub.  L.  84-485.  After 
proper  notification  to  customers  and  to 
others  by  letter,  press  releases,  and  by 
an  August  24, 1979,  Federal  Register 
notice  (44  FR  49785),  a  public 
information  forum  was  held  on 
September  5, 1979,  at  which  a  revised 
proposed  power  rate  increase  of  23.8 
percent  was  aiuiounced,  in  lieu  of  the 
38-percenl  increase  announced  on  April 
3, 1979. 

Subsequent  to  the  September  5. 1979, 
forum,  Western  discovered  that  the 
price  levels  for  all  CRSP  participating 
projects  were  at  the  January  1976  price 
level  except  for  the  Animas-La  Plata, 
San  Miguel,  and  West  Divide  Projects 
which  were  at  the  October  1967  price 
level.  The  costs  of  the  three 
aforementioned  projects  were  indexed 
to  the  January  1976  price  level  and  the 
fiscal  year  1977  CRSP  power  repayment 
study  was  revised  to  include  the  revised 
costs.  This  revision  resulted  in  a  rate 
increase  of  25.8  percent  (2  percent  higher 
than  the  23.8  percent  advocated  in  the 
September  5, 1979,  forum).  The 
customers  were  given  proper 
notification  of  the  aforementioned 
revision  by  letter  and  by  a  February  15, 
1980,  Federal  Register  notice  (45  FR 
10399),  and  comments  were  received 
until  March  17. 1980. 

Customer  comments  were  again 
considered  in  preparing  the  proposed 
rate  order  which  was  issued  on  August 
1,  1980,  by  the  Assistant  Secretary  for 


Resource  Applications  and  published  in 
the  Federal  Register  (45  FR  52900)  on 
August  8, 1980.  There  was  a  request  by  a 
customer  to  make  an  oral  presentation 
before  the  Assistant  Secretary,  and  a 
public  comment  forum  was  scheduled  to 
be  held  on  September  11, 1980.  in  Salt 
Lake  City,  Utah,  and  was  announced  in 
the  Federal  Register  on  August  21, 1980 
(45  FR  55808).  A  notice  of  an  extension 
until  September  19, 198(J,  of  the  time  that 
written  comments  could  be  submitted 
(extended  from  the  September  8  date 
initially  given)  was  published  in  the 
Federal  Register  on  September  3, 1980 
(45  FR  58407).  The  forum  was  held  as 
scheduled. 

Comments  received  have  been 
considered  during  preparation  of  the 
November  1980  revision  of  the  power 
repayment  study  and  of  this  rate  order. 

Therefore,  Rate  Order  No.  WAPA^ 
confirming  and  approving  increased 
power  rates  on  an  interim  basis  is 
hereby  issued,  and  the  rates  will  be 
promptly  submitted  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
basis. 

Issued  in  Washington.  D.C..  December  23, 
1980. 

Ruth  M.  Davis. 

Assistant  Secretary  for  Resource 
Applications. 

United  States  of  America,  Department  of 
Energy,  Assistant  Secretary  for  Resource 
Applications 

In  the  Matter  of:  Western  Area  Power 
Administration — Colorado  River  Storage 
Project  Power  Rates,  Rate  Order  No. 
WAPA-4:  Order  Confirming.  Approving, 
and  Placing  Increased  Power  Rates  in 
Effect  on  an  Interim  Basis 

December  23, 1980. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a).  the 
power  marketing  functions  of  the 
Secretary  of  the  Interior  under  the 
Reclamation  Act  of  1902.  43  U.S.C.  372  et 
seq.,  as  amended  and  supplemented  by 
subsequent  enactments,  particularly  by 
section  9(c)  of  the  Reclamation  Act  of 
1939,  43  U.S.C.  485h(c),  and  acts 
specifically  applicable  to  the  Colorado 
River  Storage  Project  (CRSP),  for  the 
Water  and  Power  Resources  Service 
(Service)  (formerly  the  Bureau  of 
Reclamation),  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-33,  effective 
January  1, 1979i  43  FR  60636  (December 
28, 1978),  the  Secretary  of  Energy 
delegated  to  tne  Assistant  Secretary  for 
Resource  Applications  the  authority  to 
develop  power  and  transmission  rates, 
acting  by  and  through  the  Administrator, 


and  to  confirm,  approve,  and  place  in 
effect  such  rates  on  an  interim  basis, 
and  delegated  to  the  Federal  Energy 
Regulatory  Commission  (FER.C)  the 
authority  to  confirm  and  approve  on  a 
final  basis  or  to  disapprove  rates 
developed  by  the  .Assistant  Secretary 
under  the  delegation.  This  rate  order  is 
issued  pursua.Tt  io  the  delegation  to  the 
Assistant  Secretary  and  the  rate 
adjustment  procedures  at  43  FR  12076 
(March  23,  1978).  as  amended  by  44  FR 
77967  (February  7,  1979).  The  major 
topics  included  in  the  rate  order  are 
listed  below 

Background 

Existins  Riilcs 

Public  Notice  Hnd  Conimfnts 

Projeci  History 

Discussion 

Po'.ver  Repay  nit-:;!  S'udips 
Gencia! 

Tile  .August  jgra  Study 

August  19"9  Channns  in)ni  .August  1978  Study 
Futurf;  Wheeling  Kvpense 
Application  of  Ce.ntnil  Utah  Project  (CUP) 

and  Soedskudee  Power  Revenues 
Unidentified  Future  Transmission 

investments 
Summiiry  of  August  1979  Changes 
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Order 

Background 

Existing  Rates 

The  increased  rales  which  are  the  subject 
of  this  order  supersede  the  following  exis'.in" 
CRSP  rates: 


Ef'ecli.e  sale 


rale 


Existing  rale  r.ch.jdui'.  UC-FZ  !or  wholesale  tarn  powef 

Hemand  charge,  S/kVV  T.onlh „__.„.„,... 

Energy  ctarje.  m.lls/KWh  „.„..... 

Compos   :  laie  al  5P  2  perceni  load  lactor  in  mil!s/kWh... 
Exisfiny  ral*  S'.hedulf  'JC-fP2  lor  peakir^g  power  ,, ^„ 

Peafcinq  ;apaci!y  ^At^o-A  energy  m  S'KW.month 


Junel.  1977 


$■34  SI  656 

3J  1 0 


- Jure  1    1977 


655 
1  34 


7  8a 

1655 


This  order  cioe.s  not  change  the  rates 
for  the  sale  of  nonfiim  power  or  for 
wheeling  power  over  the  CRSP 
transmission  systein. 

Public  Notice  and  Comments 

Pub.  L.  84^85  authorized  the  CRSP. 


including  participating  projet  ts.  This 
legislation  requires  that  an  annual 
report  be  made  to  Congress  to  show  the 

status  of  the  projet  t  including the 

progress  of  return  and  repayment 
thereon,  and  the  estimated  rate  of 
progress,  year  by  year,  in  accomplishing 


full  repayment  *   *   '."  To  comply  with 
this  legislation,  a  power  repayment 
study  is  made  annually  and  its  results 
are  included  in  the  annual  report  to 
Congress. 

The  FY  1977  power  repayment  study 
which  was  made  for  the  21st  Annual  " 
Report  showed  that  the  existing  power 
rate  would  be  sufficient  to  pay  annual 
expenses,  but  would  not  repay  the 
power  investment  cost  and  the 
assistance  needed  to  accomplish 
repayment  of  the  irrigation  features 
within  the  allowable  time  frames.  A 
power  rate  increase  of  43  percent  (at 
58.2-percent  load  factor)  was  found  to 
be  necessary  to  provide  the  required 
revenue.  The  result  of  this  power 
repayment  study  was  announced  al  a 
customer  meeting  on  March  5. 1978. 

An  updated  power  repayment  study 
was  completed  in  August  1978.  This 
study  included  some  adjustments 
(primarily  wheeling  costs)  to  the  21st 
Armual  Report  study  and  indicated  that 
a  2.49  mill/kVl'h  (38-percent)  rate 
increase  (at  58.2-percent  load  fattor) 
would  be  necessary  to  provide  the 
required  revenue. 

At  the  request  of  the  Colorado  River 
Energy  Distributors  Association 
(CREDA),  meetings  were  held  with 
CREDA  representatives  on  December 
19,  1978,  January  19,  1979,  and  March  30. 
1979.  CREDA  represents  the  majority  of 
CRSP  customers:  however,  all  CRSP 
customers  were  formaHy  invited  to  the 
CREDA  metings.  At  the  first  meeting, 
copies  of  a  draft  of  the  proposed  power 
rate  brochure  were  distribued  to  those 
present.  At  the  three  niisetings,  questions 
were  asked  by  CREDA  ref>resentatives 
and  written  answers  were  distributed  at 
the  meetings  or  mailed  subsequently. 
Federal  Register  notice  44  FR  19533 
(April  3,  197S)  announced  the  proposed 
CRSP  rate  adjustment  and  the  public 
information  and  cotnment  forums  for 
public  participation.  This  notice  was 
subsequently  amended  by  Federal 
Register  notices  44  FR  24154  (April  24. 
1979)  and  44  FR  30759  (May  29.  igre)  to 
add  references  io  the  PURPA  standards 
and  references  to  written  comtncnls.  A 
press  release  was  issued  on  April  3, 
1979,  to  announce  the  proposed  rate 
adjustment  and  the  forums.  On  April  5. 
1979,  letters  were  sent  to  customers  and 
other  interested  parties  to  announce  the 
proposed  rate  adjustment  and  the 
forums  and  to  transmit  copies  of  the 
CRSP  brochure  dated  April  1979. 
entitled  "Proposed  Power  Rale 
Adjustment."  Public  information  forums 
were  held  on  the  proposed  rate  increase 
in  Phoenix,  Arizona;  Salt  Lake  City, 
Utah;  and  Denver,  Colorado,  on  April  24, 
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25.  and  26. 1979.  respectively.  At  those 
forums  numerous  customers  and  other 
interested  persons  were  in  attendance. 
Procedures  were  reviewed,  a  summary 
of  the  brochure  was  presented,  and  all 
questions  asked  were  answered  at  the 
forums  or  in  writing  before  June  1. 1979. 
hi  adcordance  with  notices  previously 
KJvpn,  IS  referred  to  above,  and 
reminc  er  notices  given  by  May  10. 1979. 
letters  to  cu.stomers  and  the  June  6. 1979. 
press  telease.  a  public  comment  forum 
was  held  in  Salt  Lake  City.  Utah,  on 
|une  26. 1979.  with  customers  and  other 
interested  persons  in  attendance. 
Written  comments  were  received  until 
the  close  of  the  comment  period  on  July 
11.  1979. 

Several  of  the  customers'  comments 
seemed  to  merit  further  consideration, 
and  a  revised  repayment  study  was 
made  in  August  1979.  By  means  of  an 
.August  22. 1979.  letter  to  all  customers, 
an  August  24. 1979.  Federal  Register 
notice  (44  FR  49785),  and  a  press  release 
dated  August  24. 1979,  announcement 
was  made  of  another  public  forum  to  be 
held  in  Salt  Lake  City,  Utah,  on 
September  5.  1979.  At  this  forum  a 
revised  proposed  rate  increase  (1.56 
niills/kWh  or  23.8  percent)  was 
announced  and  copies  of  the  August 
1979  revised  repayment  study,  the 
overhead  projections  used  at  the  forum, 
,md  a  September  5, 1979,  brochure 
(■ntitled  "Revised  Proposed  Power  Rate 
Adjustment "  were  distributed.  Further 
comments  were  received  through 
October  5, 1979. 

Subsequent  to  the  September  5. 1979, 
public  forum,  the  Western  Area  Power 
Administration  (Western)  discovered 
that,  contrary  to  a  statement  in  the  April 
1979  rate  brochure,  the  investment  costs 
for  all  except  three  participating  projects 
were  at  the  (anuary  1976  level  and  the 
c6sls  of  the  three  (Animas-La  Plata,  San 
Miguel,  and  West  Divide  Projects)  were 
dl  the  October  1967  price  level.  A 
second  revision  of  the  repayment  study, 
with  the  three  projects'  costs  indexed  tu 
tht!  (anuary  1976  level  was  made  m 
February  1980.  This  study  showed  a 
need  for  a  1.69  mill/kWh,  or  25.8- 
porcent,  rate  increase,  2  percent  higher 
than  the  previously  revised  proposed 
rate.  A  brief  report  showing  the  details 
of  the  study  was  sent  to  all  customers 
by  letter  on  February  12, 1980,  (Februarv 
l.V  1980.  for  CRSP  customers  in  the 
Boulder  City  area)  and  the  second 
proposed  revision  was  published  in  the 
February  15. 1980.  Federal  Register  (45 
FR  10399)  and  was  announced  in  a  press 
release  dated  February  15. 1980. 
Customers  were  given  an  opportunity  tu 
i:omment  until  March  17. 1980. 

Customer  comments  were  again 
considered  in  preparing  the  proposed 


rate  order  which  was  issued  on  August 
1, 1980.  by  the  Assistant  Secretary  for 
Resource  Applications  and  published  in 
the  Federal  Register  (45  FR  52900)  on 
August  8.  1980.  There  was  a  request  by  a 
customer  to  make  an  oral  presentation 
before  the  Assistant  Secretary. 

Therffore,  a  public  comm.ent  forum 
was  scheduled  to  be  held  on  September 
1.  1980,  in  Salt  Lake  City.  Utah,  and  was 
announced  in  the  Federal  Register  on 
August  21.  1980.  (45  FR  55808).  A  notice 
of  an  extension  until  September  19. 1980. 
of  the  lime  that  written  comments  could 
be  submitted  (extended  from  the 
September  8  date  initially  given)  was 
published  in  the  Federal  Register  on 
September  3,  1980.  (45  FR  58407).  The 
forum  was  held  as  scheduled.  Comments 
received  have  been  considered  during 
preparation  of  the  November  1980 
revision  of  the  power  repayment  study 
and  of  this  rate  order. 

Project  History 

On  April  11.  19.S6.  the  CRSP  and 
p-rticipating  projects  were  authorized 
by  Pub,  L,  84-485.  By  means  of  the  four 
storage  units  authorized,  the  flow  of  the 
Colorado  River  is  regulated  in  such  a 
way  that  irrigation,  nninicipal. 
industrial,  and  other  water  use 
developments  in  the  Upper  Colorado 
River  Basin  can  be  made  while  still 
maintaining  water  flows  into  the  lower 
basin  as  required  by  the  Colorado  River 
Compact,  Facilities  have  also  been 
provided  at  the  storage  units  for  flood 
control,  for  recreation,  and  for  other 
beneficial  purposes.  In  order  to 
maximize  the  use  of  water  and  to  obtain 
revenues  to  assist  in  the  repayment  of 
the  irrigation  dovelopmen's,  power 
generating  plants  have  been  installed  at 
three  of  the  four  stc-agr  ijnits.  .A  power 
generating  plant  has  been  installed  on 
one  of  the  participating  projects  and 
generating  plants  will  be  included  on 
other  participating  projects  where  such 
developments  are  found  to  be  feasible. 

The  table  below  lists  the  evls'.if-R 
powerplants.  with  the'r  'nstalled 
capacity  and  dates  of  i.nitial  service. 
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Transmission  facilities  include  a  high 
voltage  transmission  grid  to  deliver 
power  to  the  established  delivery  points 
in  the  market  area,  to  provide 
interconnections  among  the  plants  of  the 
CRSP  units  and  participating  projects, 
and  to  interconnect  with  other  existing 
Federal  and  utility  systems  withing  the 
market  area.    ^ 

Discussion 

Power  Repayment  Studies 

General 

The  power  repayment  studies  for  the 
CRSP  are  prepared  by  Western  with  thn 
cooperaton  of  the  Service.  Basic  river 
basin  hydrology,  water  depictions, 
power  generation,  and  project 
development  data  are  among  the  many 
items  the  Service  contributes  to  the 
studies. 

The  power  repayment  studies  are 
prepared  in  accordance  with  CRSP 
authorizing  legislation  and  with  DOE 
Order  No.  RA  6120.2  on  Power 
Marketing  Administration  financial 
reporting,  which  basically  adopted 
policy  criteria  originally  established  in 
the  Department  of  the  Interior's  Manual, 
parts  730.3  and  730.4.  The  studies  array 
historic  income,  expense,  and 
investment  to  be  repaid  from  power 
revenues,  along  with  estimates  for  future 
years,  and  portray  the  annual 
repayument  of  power  production  and 
transmission  costs  of  a  power  system,  as 
well  as  nonpower  costs  assigned  to 
power  for  repayment,  through  the 
application  of  revenues  over  the 
repayment  period  of  the  project.  The 
studies  show,  among  other  items, 
estimated  revenues  and  expen«;es  year 
by  year  over  the  remainder  of  a  proiect's 
repayment  period,  the  estimated  amount 
of  Federal  investment  amortized  during 
each  year,  and  the  total  estimated 
amount  of  Federal  investment  remainin" 
to  be  amortized.  The  studies  do  not  deal 
with  rate  design. 

The  power  repayment  studies  are  also 
prepared  in  accordance  with  the 
Reclamation  Project  Act  of  1939.  As  pa.-^t 
of  its  marketing  policy.  Western  stirves 
to  transmit  and  dispose  of  CRSP  pow.:r 
and  energy  in  such  a  manner  as  to 
encourage  the  most  widespread  use 
thereof  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  With  the  rate  increase  which 
is  the  subject  of  this  Order  the  power 


will  be  sold  at  the  lowpbt  possible  rates 
in  accordance  with  statutory  mandate. 
Without  the  increase,  the  statutory 
requirements  will  nol  be  met.  Insofar  as 
possible,  the  increase  is  in  keeping  with 
both  sound  business  principles  and 
statutory  requirements. 

The  Aui^i.'st  1978  Study 

A  repayment  study  made  in  August 
1978  for  fiscal  year  1977  showed  that  the 
existing  power  rate  is  insufficient  to  pay 
within  allowable  time  frames  the  costs 
assigned  to  the  power  function,  mainly 
because  of  rapidly  escalating 
construction  and  operating  expenses. 
The  study  showed  that  in  the  time 
period  between  January  1974 — the  price 
level  date  for  the  present  rate — and 
January  1977,  the  total  costs  to  be  paid 
by  power  increased  by  about  $1,228 
million.  The  August  1978  repayment 
study  indicated  that  a  power  rate 
increase  of  about  38  percent  (total  cost 
of  9.04  mills/kWh  and  58.2-percent  load 
factor)  would  be  needed  to  accomplish 
the  repayment  required  by  the  project 
authorizing  act. 

The  August  1979  Chanues  From  August 
1978  Study 

The  August  1978  power  repayment 
study  which  resulted  in  the 
recommendation  for  a  2.49  mill/kWh  (38 
percent)  rate  in.-rease  was  used  in  the 
April  1979  rate  adjustment  brochure 
entitled  "Proposed  Power  Rate 
Adjustment."  An  analysis  of  customer 
comments  and  recommendations  on  this 
brochure  resulted  in  Western  adopting 
some  of  their  recommendations.  These 
changes  are  reflected  in  the  August  1979 
repayment  study  and  are  described  in 
the  September  5, 1979.  brochure.  The 
following  is  a  discussion  of  the  changes 
from  the  study  in  the  April  1979 
brochure: 

Future  Wheeling  Expense 

The  repayment  study  in  the  April  1979 
brochure  included  the  estimated 
excalation  of  wheeling  rates  in  future 
years.  At  the  suggestion  of  the 
customers,  Western  reconsidered  the 
matter  and  decided  thajjU>^'heeling 
rates  should  not  havebeeiwscalated. 
Elimination  of  the  excalation  reduced 
the  future  average  annual  wheeling  cost 
for  the  1978-2052  period  from  $4,347,000 
to  83,071,000  and  reduced  the  proposed 
power  rate  adjustment  by  3.5  percent. 

Application  of  Centra/  Utah  Project 
(CUP)  and  Seedskadee  Power  Revenues 

The  repayment  study  in  the  April  1979 
brochure  was  based  on  deferring  the 
application  of  CUP  (Utah)  and 
Seedskadee  (Wyoming)  power  revenues 
to  the  repayment  of  the  irrigation  costs 


of  participating  projects  in  Utah  and 
Wyoming  until  50  years  after  the  CUP 
and  Seedskad.>e  power  mservice  dates. 
The  customers  recommended  that  CUP 
and  Seedskadee  power  revenues  be 
applied  to  repayment  of  irrigation  costs 
of  Utah  and  Wyoming  participating 
projects,  respectively,  as  soon  ae  the 
CUP  and  Seedskadee  power  costs  are 
repaid.  In  comp.^ring  ihe  early 
repayment  studies  with  current  studies, 
it  was  discovered  that  an  unexplained 
change  was  made  in  1973  and  continued 
in  subsequent  years  so  that  studies 
prepared  from  1973  through  1976  have 
not  been  in  compliance  with  the  law  on 
this  point.  Section  5(e]  of  P.L.  84^85 
states  that  power  revenues  from  a 
participating  project  should  be  applied 
to  repayment  of  projects  within  the 
State  and  not  be  used  to  meet  the 
requirements  of  participating  projects  in 
other  States.  Due  to  the  express 
language  in  P.L.  84-^85,  Western 
adjusted  the  August  1979  repayment 
study  to  the  original  method,  which         ^ 
retains  CUP  and  Seedskadee  power 
revenues  to  the  credit  of  the  States 
where  the  two  projects  are  located.  This 
reversion  to  the  pre-1973  method  of 
handling  revenues  from  the  participating 
projects  reduced  the  proposed  power 
rale  adjustment  by  7.3  percenL 

Unidentified  Future  Transmission 
Investments 

The  repayment  study  in  the  April  1979 
brochure  included  an  estimated 
unidentified  future  transmission 
investment  of  about  S71  million  in  the 
1981-1984  period.  The  customers 
recommended  that  the  S71  million  be 
deleted.  P.L.  84-485  authorized  specific 
storage  units,  specific  participating 
projects,  and  transmission  facdities 
related  to  the  foregoing,  but  did  not 
specify  any  particular  transmission 
facilities.  In  the  1958  repayment  study 
and  msall  repayment  studies  since  then, 
amoiyits  have  been  included  for 
unidentified  transmission  facilities.  It 
was  concluded  that  the  historic  policy. 
which  was  being  followed  by  Western 
in  the  rate  adjustment  proposal,  was  a 
reasonable  implementation  of  the  law. 

Weste.m  restudied  the  matter  and 
decided  that  the  S'/l  million  of 
unidentified  transmission  facilities 
should  be  deferred  from  the  1981-1984 
period  lo  the  1990-2020  period,  with 
approximately  one-seventh  of  the  cost 
being  placed  in  service  every  5  years. 
The  effect  of  this  change  was  to  reduce 
the  proposed  power  rate  adjustment  by 
about  3.4  percent. 
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The  result  of  the  above  was  to 
increase  the  existing  rate  by  1.56  mills/ 
kWh  (23.8  percent)  instead  of  by  the  2.49 
mdls/kWh  (38  percent)  stated  in  the 
April  1979  brochure. 

February  1960  Changes  From  the  August 
1979  Study 

Costs  for  the  Animos-LaPlata.  San 
Miguel,  and  West  Divide  Projects 

Subsequent  to  the  September  5. 1979. 
forum.  Western  discovered  that, 
contrary  to  a  statement  in  the  April  1979 
rate  brochure  indicating  that  all  costs 
were  at  1977  price  levels,  the  investment 
costs  of  all  e.xcept  three  of  the 
participating  projects  were  at  1976  price 
levels.  The  costs  of  the  three  projects 
(Animas-LaPlata.  San  Miguel,  and  West 
Divide)  were  at  1967  price  levels. 

The  investment  costs  of  these  three 
projects  were  indexed  to  Januarj- 1976 
price  levels  and  another  revised 
repayment  study  was  run  in  February 
1980.  This  second  revision  showed  that 
an  overall  rate  increase  of  1.69  mills/ 
kWh  (from  6.55  mills/kWh  to  8.24  mills/ 
kWh)  or  25.8  percent  was  needed,  2 
percent  higher  than  the  previously 
revised  proposed  rate. 

November  1980  Changes  From  February 
1980  Study 

Deletion  of  Unidentified  Future 
Transmission  Investments 

During  a  September  11,  1930.  public 
hearing  concerning  the  then  proposed 
rate  order,  commenters  asserted  that 
Department  of  Energy  Order  RA  6120.2, 
which  was  adapted  from  730  DM  4  of 
the  Department  of  the  Interior  Manual, 
limits  the  period  of  time  during  which 
future  estimates  of  power  system  costs 
may  be  modified  to  reflect  changing 
conditions,  such  as  transmission 
additions,  to  a  cost  evaluation  period 
which  is  normally  5  years.  Deferririg  the 
unidentified  transmission  facilities  to 
the  1990-2020  period  placed  diem 
outside  the  normal  cost  evaluation 
period.  Consideration  was  given  to  the 
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possibility  of  moving  the  unidentified 
transmission  facilities  back  into  the 
1381-1984  period  and.  based  on 
dpvelupments  since  the  FY  1977  studies 
were  initially  prepared,  identifying 
them.  However,  such  use  of  later 
developments  would  open  the  studies  to 
a  niLiltilude  of  other  developments  and 
prolong  the  rate  adjustment  efforts. 

As  analyzed  in  more  detail  in  a  later 
section  of  this  rate  order.  Order  No.  RA 
6120.2  allows  for  exceptions 
■  specifically  approved  by  the  Secretary" 
or  "duthorized  by  statute."  The  inclusion 
of  unidentified  transmission  during  the 
1990-2020  period  was  one  of  these 
exceptions.  However,  since  it  is  the 
p-actice  of  the  Secretary  to  market 
power  at  the  lowest  possible  rates 
consistent  with  sound  business 
piactices,  weight  was  given  to  the  policy 
underlying  the  5-year  cost  evaluation 
period  in  this  instance.  A  decision  was 
made  to  delete  the  unidentified 
transmission  facilities.  Transmission 
facilitieswill  be  Identified  in  the  next 
repayment  study,  however,  and  will  be 
considered  in  the  evaluation  of  project 
costs  and  revenues  in  the  future.  The 
effect  of  this  deletion  is  to  reduce  the 
rate  by  5.3  percent,  to  a  20.5  percent 
(1.34  mills/kWh)  increase. 

Repayment  Issues 

Other  public  comments  were  received 
which  were  critical  of  a  number  of 
assumptions  made  in  the  repayment 
study.  The  areas  of  comment  are 
discussed  below. 

fncktsion  of  Fvture  Projects  in 
rlepcyrre.it  Study 

The  primary  thrust  of  a  number  of  the 
public  comments  relating  to  the 
ri:pavment  study  revolved  around 
whether  or  not  all  participating  projects 
uhich  have  been  authorized  by 
Congress  shotild  be  included  in  the 
repayment  study.  This  concern  has 
cipparentiy  emerged  due  to  the  amoun* 
of  time  '.vhich  has  elapsed  between 
nuthorizutiun  and  construction. 

Several  customers  suggested  that  the 
proposed  rate  increase  be  based  on  a 
repayment  study  which  excludes  the 
costs  of  participating  projects  not  yet  in 
service  or  nearing  completion,  and  that 
future  or  "stepped"  rate  increases  be 
made  as  the  projects  reach  or  approach 
'he  inservice  dates.  It  is  clear,  however, 
frcjm  the  provisions  of  the  Act.  the 
legislative  history  of  Pub.  L.  84-485 
which  established  CRSP,  and  from  the 
first  repayment  study — which  provides  a 
contemporaneous  interpretation  and 
guide  for  repayment  procedures — that  it 
w,..s  the  intent  of  Congress  that  current 
rales  be  based  on  the  inclusion  of  all 
authorized  participating  projects  in 


CRSP  repayment  studies.  The  Western 
Area  Power  Administration's  Office  of 
the  General  Counsel  has  issued  a  legal 
memorandum  supportive  of  the  present 
ratemaking  methodology.  The  inclusion 
of  all  authorized  participating  projects  is 
legislatively  and  administratively 
proper. 

The  appropriateness,  within  legal 
restraints,  of  including  each  of  the 
participating  projects  has  been 
considered.  Only  one  authorized 
participating  project  has  ever  been 
deauthorized.  The  Pine  River  Extension 
was  authorized  by  Congress  on  April  11. 
19,56,  by  Pub.  L.  84-485,  and  was 
deauthorized  by  Congress  on  September 
30,  1968.  by  Pub.  L.  90-537.  No  costs 
have  been'included  for  the  Pine  River 
Extension 

The  status  of  four  other  participating 
projects,  although  still  authorized,  is 
subject  to  q'.^tstion.  The  entire  LaBarge 
Project  and  the  irrigation  development 
on  the  Seedskadee  Project  have  both 
been  declared  by  the  bureau  of 
Reclamation  to  be  indefinitely  deferred 
and  Congress  has  been  so  informed. 
Costs  included  for  these  two  projects 
are  limited  to  sunk  costs  based  on  their 
indefinitely  deferrpd  status.  More 
recently.  President  Carter  has 
recommended  deauthorization  of  the 
Fruitland  Mesa  and  Savery-Pot  Hook 
Projec's:  however,  no  legislative  action 
has  been  taken  to  deauthorize  either  of 
the  prophets  and.  although  no  funds  have 
been  expanded  on  them  since  the 
PresidenfTH;comnu!ndatiun,  they  ha\e 
not  been  declared  to  be  indefinitely 
deferred.  Except  for  the  delay,  their 
status  remains  as  it  was  before  the 
President's  recommendation,  and  theu 
costs  have  accordingly  I    en  included.  A 
more  complete  summary  of  the  status  of 
these  four  projects  is  uivjn  below. 

l,aBark>e  Project 

The  project  was  auihortzed  by  the 
Congress  on  April  11,  1956.  by  Pub.  L. 
84-485.  On  February  2.  lOOl,  the 
Regional  Director.  U.S.  Bureau  of 
Reclaniation.  Salt  (.,ike  C'ty.  Utah,  wrote 
the  Commissioner  of  thv  Bureau  of 
Reclamation  recommending  that 
construction  not  he  vindertaken.  The 
Commissioner  conc'jrrfd  by  letter  of 
February  2".  1961.  in  the 
rerotuinendation  ■.  .  .  that  construction 
of  the  project  not  be  undertaken  at  this 
time.  .  .  .•  In  the  CRSP  9th  Annual 
Report  to  Congress  for  FY  1965.  the 
Bureau  of  Reclamation  stated  that 
construction  had  been  deferred 
indefinitely,  as  suggested  in  the  Senate 
Subcommittee  Appropriation  Hearings 
for  FY  1962.  page  216.  Tables  of 
repayment  data  for  the  l.aBarge  Project 


follow  the  discussion  of  the  Savery-Pot 
Hook  Project.  ^ 

Seedskadee  Project 

The  project  was  authorized  b> 
Congress  on  April  11. 1956.  by  Pub.  L. 
84-485.  Congressional  hearings  on  the 
Riverton  and  Eden  Projects  in  1962 
brought  to  light  that  serious  financial 
and  economic  problems  were 
encountered  by  farmers  on  these  high- 
altitude  irrigation  projects.  As  a  result  of 
these  hearings,  the  Commissioner  of  thp 
Bureau  of  Reclamation  issued  a  stop 
order  on  May  21, 1902,  suspending 
construction  of  irrigation  features  of  the 
Seedskadee  Project  until  a  review  of 
Wyoming  reclamation  projects  could  be 
accomplished.  The  Secretary  of  the 
Interior  on  August  10, 1962.  appointed 
the  Wyoming  Reclamation  Projects 
Survey  Team  to  analyze  problems  on 
Wyoming  projects  and  recommend 
possible  solutions.  One  of  the 
recommendations  made  by  the  survey 
team  was  that  a  development  farm  be 
established  on  the  Seedskadee  Project. 
Data  collected  from  the  operation  of  the 
development  farm  resulted  in  the 
conclusion  that  only  34,000  acres  of  the 
original  58,000  acres  were  suitable  for 
irrigation,  that  even  the  34,000  acres 
would  be  marginally  feasible,  and  that 
the  developed  project  water  supplies 
should  be  made  available  for  municipal 
and  industrial  (M&I)  and  other  purposes. 
As  a  result  of  the  investigations,  and 
because  of  the  desire  of  the  State  of 
Wyoming  to  purchase  Seedskadee  water 
for  M&l  purposes,  the  United  States  sold 
the  State  all  the  storage  space  in  the 
Fontenelle  Reservoir  excluding  the  last 
65.000  acre-feet.  The  State  was  given  the 
first  right  of  refusal  to  the  last  65.000 
acre-feet  upon  notice  of  its  a\  ailability 
f'jr  M&I  purposes.  All  the  foregoing  is 
documented  in  the  October  8,  1973. 
letter  from  the  Assistant  Secretary  of  the 
Intei-ior  to  the  President,  v.ith  copies  to 
the  President  of  the  Sena!'3,  to  the 
Speaker  of  the  House,  and  to  the 
Chairman  of  the  Senate  and  House 
Coiumittees  on  Interior  and  Insular 
Affairs. 

In  December  1974,  the  Bureau  of 
Reclamation  in  Salt  Lake  City,  l-'tah. 
prepared  a  cost  allocation  report  on  the 
Seedskadee  Project.  After  review  by 
various  offices  of  the  Bureau  of 
Reclamation  and  by  the  Wyoming 
reclam.rition  representative,  the  report 
was  submitted  to  the  Commissioner  of 
the  Bureau  of  Reclamation  for  use  in  a 
report  to  the  Congress  as  required  by 
section  6  of  P.L.  84-485.  The  report 
stated  that  "Irrigation  development  has 
been  indefinitely  deferred... '  and 
established  revised  repayment 
schedules.  Tables  of  repayment  data  for 
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the  Seedskadee  Project  follow  the 
discussion  for  the  Savery-Pot  Hook 
Project. 

Fruitland  Mesa  Project 

Tbe  project  was  authorized  on 
September  2, 1964,  by  P.L.  88-568.  The 
Definite  Plan  Report  was  approved 
October  9, 1967,  and  a  repayment 
contract  with  Fruitland  Mesa  Water 
Conservancy  District  (District)  was 
validated  September  29, 1969.  As  a 
result  of  new  water  supply  studies  and 
changes  in  plan  formulation,  the  Definite 
Plan  Report  and  contract  with  the 
District  were  in  the  process  of  revision 
in  early  1977.  On  April  18. 1977.  the 
President  recommended  deauthorization 
of  the  project.  No  action  has  been  taken 
to  deauthorize  the  project  and  the 
project  has  not  been  declared  to  be 
indefinitely  deferred,  although  no  funds 
have  been  expended  on  the  project  since 
that  time.  Tables  of  repayment  data  for 
the  Fruitland  Mesa  Project  follow  the 
discussion  of  the  Savery-Pot  Hoop 
Project. 

Savery-Pot  Hook  Project 

The  project  was  authorized  on 
September  2, 1964,  by  P.L.  88-568.  The 
Definite  Plan  Report  was  approved 
December  2.  1971.  As  a  result  of  changes 
in  plan  formulation,  the  Definite  Plan 
Report  was  in  the  process  of  revisions  in 
early  1977.  Repayment  contracts  with 
the  Pol  Hook  and  Little  Snake  Water 
Conservancy  Districts  were  also  being 
negotiated  in  early  1977.  On  April  18. 
1977.  the  President  recommended 
deauthorization  of  the  project.  No  action 
has  been  taken  to  deauthorize  the 
project  and  the  project  has  not  been 
declared  to  be  indefinitely  deferred, 
although  no  funds  have  been  expended 
on  the  project  since  that  time.  Tables  of 
repayment  data  for  the  LaBarge. 
Seedskadee,  Fruitland  Mesa,  and 
Savery-Pot  Hook  Projects  follow. 

Tables 


!  LaBarge  Project 

IQc*)  Daia  Before  Defermeni 
ffngation  repaid  by 

Irngalors  

Apportionment  (power).. 

Others 

Municipal  and  Industrial 

Power  

r^onru.rribursable    „.„ 


Total 


IS'eS  Data  After  Oe'ermenI 


Irrigation  repaid  by 
Irrigators    , 

Apportionment  (power] 
Otners       

Municipal  and  Industrial 

Power 

Nr^nreimbursable 

Total        


1977  Repaymoni  Study 


250,000 

1.501.000 

0 

0 

0 

65.000 

1,616.000 


0 
136.000 
0 
0 
0 
86.000 

222.000 


Tables— Continued 


Apponionmenl  (power) 
Others 

Municipal  and  Industrial 

Power  

Nonreirr>bursal>le „ 


Total 


136  000 

0 

0 

0 

86.000 


222  000 


Seedskadee  Project 

ISe"!  Data  Betofe  Deferment 
Irrigation  repatc  t>y; 

Irngalors 7.300,000 

Apportionmeni  (power) 39.672,000 

Others 402,000 

Municipal  and  Industrial 908,000 

Power „ 3.574,000 

Nonreimbursable „ 7.724.000 

Total _ „... 59,580.000 

1965  Data  After  Delermeni 
Irrigation  repaid  b>; 

Imgators-. „ o 

Apportionment  (power) „ 1.428.000 

Others    411.000 

Municipal  and  Industrial 12.310,000 

Power 3,574,000 

Nonreimbursable 16.586.000 

folal     34,309.000 

1977  Repayment  Study 

Irrigation  repaid  by: 

trngators q 

Apportionment  (power) , 1.228.000 

Others 411.000 

Municipal  and  industrial  .„ „ „ 12.310,000 

Power — _ 3,574.000 

Nonreimbursable 16.984.000 


Tolai      34.507,000 

Fruitland  Mesa  Project 

t9,"7  Ropayment  Study 
Irrigation  repaid  Dy  « 


Irrigators ..., 

Power ..„„„.„ 

Otters  

Municipal  and  Ir^dustnal 

Power  

NonieiiTibu'sablP     .,. 

Total - 


3,790,000 

80,256.000 

181,000 

0 

0 

4,373  000 

88,600.000 


1978  2?nd  Annua!  Report 


irrgat'cn  'epaiu  by 

Irrigators ., 3.790  000 

Pee' - 80.256.000 

Others                           181.000 

Municipal  and  industrial  „..„ 0 


Powiir     «...«.„>^^..„. „.. 

Nonreimbursable „.... „„„«.„ 

loia! 

Savery-Pot  Hook  Project 

1977  Repayment  Study 
Irrigation  repaid  by 

Ifiigators      ;; , „„ 

Power  ,...„.„ _ 

Others        „ _.. 

Munic  ipal  and  Industrial .~™. „„ . 

Powei  ;„.„ _ ..„.„.^.„„ 

Noprcmbu'sab'** , 

Total  ^.... 

1978  22r\a  Annu--r  Report 

'•riyaiion  repad  by 

Irrigators ., ^,. 

Powei       ,..«,, -^M«..^«,«™« « 

Others  , „„.. 

Municipal  and  i'',dustrial 

Power  „  .  . . 


0 
4,163.000 


88,390,000 


5.086.000 

66  630,000 

869  000 

0 

0 

2.315.000 

74.900.000 


Irrigation  repaid  by. 
Irrigalors   


„ ...„..,  5.086  000 

„_,» _ 66,630,000 

869,000 

NonrsiTiDu'saliie       „.. .       2.340.000 

Total .„. — _ 74  925,000 

'I'he  total  cost  of  all  the  participating 
projecls  is  nearly  $2,553  million,  and  the 
amount  to  be  repaid  from  power 
revenues  is  nearlv  Si. 090  million. 


Effect  of  Elimination  of  Projects 
Discussed  A  bo  \  e 

As  discussed  later  in  this  order, 
section  5(e)  of  P.L,  84-485  requires  the 
apportionment  of  certain  revenues 
among  the  four  Upper  Colorado  River 
Basin  States  of  Colorado,  New  Mexico, 
Utah,  and  Wyoming.  The  requirements 
of  projects  in  one  of  the  four  States  will 
determine  the  total  revenue  needed  for 
apportionment.  For  the  studies  on  which 
this  rate  increase  is  based,  the 
controlling  State  which  determines  the 
total  revenue  needed  for  apportionment 
is  Colorado.  Since  some  of  the  projects 
discussed  above  are  in  Colorado,  their 
elimination  would  reduce  the  total 
revenue  required.  However,  the 
elimination  of  projects  in  Colorado 
would  result  in  Utah  becoming  the 
controlling  State  which  determines  the 
total  revenue  for  apportionment,  and 
would  result  in  a  reduction  of  only  2 
percent  in  the  amount  of  increase 
needed.  For  reasons  already  discussed, 
the  projects  have  not  been  eliminated. 

Cost  Evaluation  Period 

A  number  of  customers  raised  the 
issue  of  whether  730  DM  4  of  the 
Department  of  the  Interior  Departmental 
Manual  (now  also  Department  of  Energy 
Order  No.  RA  6120.2)  should  not  limit 
the  analysis  of  future  irrigation  costs 
associated  with  CRSP  to  a  maximum  of 
about  5  years.  Order  No.  RA  6120.2  does 
not  conflict  with  the  current  CRSP 
ratemaking  methodology  for  a  number  of 
reasons.  The  order  provides,  in  the  first 
paragraph,  for  exceptic-*-  "specifically 
approved  by  the  Secretary"  or 
"authorized  by  statute."  The  CRSP  Act 
sanctions  the  departure  from  the  5.-year 
limitation,  as  does  the  longstanding 
interpretation  of  the  administrative 
agencies  charged  with  the  sale  of  CRSP 
power.  Even  if  the  "authorized  by 
statute"  exception  did  nor  exist,  the 
execution  of  this  rate  order  \ 
demonstrates,  as  a  matter  of 
administrative  policy,  the  approval  of 
the  current  CRSP  ratemaking 
methodology.  This  policy  decision  is 
based  upon  the  Reclamation  policy  of 
irrigation  assistance,  past  administrative 
practice,  and  the  comprehensive 
purpose  of  the  CRSP  as  a  whole. 
Furthermore,, the  provisions  in  Order  No. 
RA  6120.2  relating  to  a  cost  evaluation 
period  apply  only  to  power  facilities. 
This  is  indicated  by  the  second  sentence 
of  paragraph  10(k)rwhich  specifically 
refers  to  power  facilities.  The  subject  of 
future  irrigation  investment  is  not 
covered  and  therefore  a  determination 
with  respect  to  these  future  investments 
must  be  made  on  a  project-by-project 
basis. 


^ 
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Federal  Projects  Use  Repayment  Basis 
to  Set  Revenue  Levels 

Further  comments  raised  the  issue  of 
whether  the  Federal  Energy  Regulatory 
Commission  restrictions  on  the  inclusion 
of  the  costs  of  future  facilities  in 
ratesetting  for  private  utilities  would 
restrict  FERC  approval  of  the  CRSP 
rates.  •         \ 

Generally,  the  FERC  does  not  allov* 
the  inclusion  of  construction  work  in 
progress  (future  facilities]  in  setting 
current  rates.  As  one  of  the  commenters 
stated,  "The  basis  of  the  Commission's 
decisions  along  these  lines  is  that  a 
utility's  plant  facilities  should  not  be 
paid  for  by  the  utility's  ratepayer 
through  the  utility's  rates  until  such 
facilities  become  'used  and  useful'  to  the 
ratepayer."  The  CRSP  is  not  an  electric 
utility  as  defined  in  the'Federal  Power 
Act.  but  rather  is  a  reclamation  water 
project  to  which  hydroelectric 
generation  has  been  added  to  assist  in 
paying  for  certain  of  the  water  features. 
Irrigation  projects  and  salinity  control 
are  not  "used  and  useful"  to  power 
customers  per  se.  It  is  essential  that 
costs  of  such  features  to  be  paid  by 
power  should  be  spread  as  evenly  as 
possible  over  all  power  users  for  the 
entire  life  of  the  project,  while  at  the 
same  time  being  sure  that  all 
investments  are  repaid  by  the  end  of 
their  respective  repayment  periods. 

Further.  Federal  power  rates  are 
required  by  law  to  be  established  on  a 
repayment  basis.  The  repayment  studies 
that  set  revenue  level  requirements 
show  that  annual  operating  costs  will  be 
recovered  in  the  year  in  which  they  are 
incurred  and  that  all  investments  will  be 
amortized  within  a  reasonable  period  of 
years,  which  has  been  determined  to  be 
50  years  in  most  cases.  This  analysis 
includes  future  revenues  and  costs — in 
this  case  to  the  year  2052— as  well  as 
historical  revenues  and  costs.  The 
methodology  differs  substantially  from 
the  ratesetting  approach  based  on  cost- 
of-service  studies  incorporating 
depreciation  as  used  in  the  private 
utility  sector. 

Benefits  Versus  Costs 

Some  customers  questioned  whether 
the  benefits  of  unbuilt  projects  would 
exceed  the  costs  and/or  outweigh  the 
environmental  consequences. 

At  one  time,  all  authorized  unbuilt 
projects  had  benefit-cost  analyses 
indicating  that  the  benefits  exceeded  the 
costs.  Shortly  before  construction 
begins,  new  benefit-cost  analyses  and 
environmental  impact  statements  will  be 
made,  based  on  the  final  plan  adopted. 
It  is  not  possible  at  this  time  to 


accurately  predict  what  the  final  results 

will  be. 

Apportionment  of  Revenues 

In  the  repayment  studies,  revenues  in 
the  Upper  Colorado  River  Basin  (Basin) 
fund  for  irrigation  assistance  to 
authorized  participating  projects  are 
apportioned  to  the  States  by  the 
percentages  specified  in  section  5(e)  of 
P.L.  84-^85.  This  results  in  a  credit  to 
some  States  in  excess  of  that  required 
for  currently  authorized  participating 
projects. 

Power  customers  refer  to  this  excess 
as  "surplus  surplus"  and,  to  prevent  it, 
advocate  application  of  the  revenues  to 
repayment  of  each  participating  project 
feature  as  the  feature  repayment  comes 
due.  The  power  customers  and  Western 
made  repayment  studies  based  on  the 
originally  proposed  rate  adjustment, 
which  show  that  the  method  advocated 
by  the  customers  would  have  reduced 
the  38-percent  rate  adjustment  to  about 
19.8  percent.  Western  made  a  similar 
study  using  the  25.8-percent  increase  as 
a  base,  and  it  showed  that  the  method 
advocated  by  the  customers  would 
reduce  the  rate  adjustment  from  25.8 
percent  to  about  15.1  percent. 

It  is  clear  that  this  "surplus  surplus" 
will  accrue  in  the  future  because  P.L.  84- 
485  requires  that  certain  revenues  in  the 
Basin  fund  are  to  be  apportioned  among 
the  States  for  repayment  of  the 
participating  projects. 

The  law  prohibits  the  use  of  revenues 
apportioned  to  any  State  from  being 
used  in  any  other  State  without  the 
consent  of  the  legally  constituted 
authority  of  the  State  to  which  they  are 
apportioned. 

Western  met  with  the  governors  of  the 
four  Upper  Basin  States  to  inform  them 
of  the  need  for  the  rate  adjustment  and 
the  appropriate  provisions  of  the  law. 
Subsequently,  on  October  2, 1979,  the 
governors  of  the  affected  States  adopted 
the  recommendation  of  the  September 
17, 1979,  resolution  passed  by  the  Upper 
Colorado  River  Commission  that  they 
".  .  .  support  the  position  that  the 
proposed  power  rate  adjustment  for  the 
marketing  of  Colorado  River  Storage 
Project  power  be  established  in 
accordance  with  the  requirements  of 
Public  Law  84-485.  as  amended,  to 
achieve  the  purposes  of  the  Act.  .  .  ." 
While  the  adoption  of  this  resolution 
does  not  rule  out  the  possibility  of  a 
State  with  surpluses  allowing  those 
surpluses  to  be  used  in  another  State,  it 
does  preclude  the  use  of  such  a 
possibility  in  the  present  rate 
adjustment. 


Energy  Losses 

Several  customers  questioned  using 
energy  losses  of  7  percent  of  the  energy 
delivered  at  designated  delivery  points 
and  suggested  that  it  should  be  about  3 
to  5  percent  instead.  CRSP's  average 
percent  loss  of  energy  delivered  to 
designated  delivery  points  from  1972 
through  1978  (excluding  the  drought  year 
of  1977)  is  7.38  percent;  therefore,  the  7 
percent  as  used  in  the  rate  study  seems 
reasonable. 

Diversity  Versus  Capacity  Losses 

Some  customers  suggested  that 
diversity  may  exceed  capacity  losses 
and  that  this  should  be  analyzed. 
Western  looked  at  the  1972-1978  period 
(excluding  the  1977  drought  year)  and 
found  that,  in  some  of  the  years,  the 
diversity  exceeded  losses  and  in  other 
years,  the  diversity  was  less  than  losses. 
On  the  average  for  the  6-year  period,  the 
diversity  exceeded  the  losses  by  22  MW 
in  the  summer  and  2  MW  in  the  winter. 
With  the  exclusion  of  the  summer  of 
1976  during  which  there  was  an 
extraordinarily  high  diversity  (in 
addition  to  excluding  the  1977  drought 
year),  the  diversity  varied  between  35 
MW  higher  and  30  MW  lower  than 
losses.  On  the  average,  the  diversity 
exceeded  the  losses  by  8  MW  in  the 
summer  and  2  MW  in  the  winter.  In 
view  of  the  foregoing,  it  appears  that  the 
assumption  of  diversity  equaling 
capacity  losses  is  reasonable. 

Depletions 

Some  customers  suggested  that  the 
water  depletions  used  in  the  power 
repayment  study  are  too  high  because 
they  include  depletions  for  future 
participating  projects  and  also  for 
unidentified  developments. 

The  customers  also  commented  that 
all  possible  M&I  revenues  from  the  sale 
of  water  (i.e.,  depletions  for  M&I  use) 
are  not  included,  and  that,  if  included, 
the  required  power  rate  would  decrease. 

As  stated  elsewhere  in  this  order,  P.L. 
84-485  requires  that  the  study  must 
include  all  authorized  water 
developments  which  are  components  of 
the  CRSP.  The  water  depletion  schedule 
has  been  developed  by  the  Water  and 
Power  Resources  Service,  and 
incorportates  the  reasonable  assumption 
that  the  pressures  of  a  growing 
population  will  eventually  result  in 
water  developments  utilizing  each 
State's  entitlement  of  the  flow  of  the 
Colorado  River.  These  developments 
may  not  necessarily  be  Federal  projects, 
but  anticipated  water  demands  indicate 
that  the  water  will  be  used.  The  Water 
and  Power  Resources  Service's  schedule 
appears  to  be  a  reasonable  basis  to  use 


for  the  power  repayment  study, 
recognizing  that  any  prediction  about 
the  future  is  speculative  at  best.  In  any 
event,  subsequent  power  repayment 
studies  will  reflect  updated  depletion 
schedules  based  on  the  more  current 
information. 

Because  of  uncertainties  about  the 
outcome  of  the  President's 
recommendation  to  deauthorize  the 
Fruitland  Mesa  and  Savery-Pot  Hook 
Projects,  depletions  for  those  two 
projects  were  omitted  from  the  FY  1977 
hydrological  study,  which  later  was 
used  as  the  basis  for  the  CRSP  power 
repayment  study.  These  projects  should 
nol  have  been  deleted  because,  as 
explained  elsewhere  in  this  order,  they 
have  neither  been  deauthorized  nor 
declared  to  be  indefinitely  deferred. 
However,  the  depletions  used  in  the 
hydrology  study  included  unidentified 
depletions  which,  except  for  the  one 
year  1990,  exceeded  the  magnitude  of 
ihe  depletions  for  the  Fruitland  Mesa 
and  Savery-Pot  Hook  Projects. 
Therefore,  there  would  have  been  no 
change  in  the  power  rate  even  if 
depletions  for  the  Fruitland  Mesa  and 
SaVery-Pot  Hook  Projects  has  been 
identified  in  the  study. 

M&I  revenues  from  storage  units  in 
excess  of  costs  allocated  to  M&I  are 
apportioned  to  the  States  for  irrigation 
assistance.  However,  M&I  water  users 
of  participating  projects  pay  only  their 
allocated  costs  and  do  not  assist  in  the 
repayment  of  the  irrigation  allocation; 
therefore,  future  depletions  caused  by 
M&I  water  use  will  not  result  in  extra 
revenue  to  reduce  the  power  rate. 

Replacements 

The  customers  suggested  that,  since 
replacement  factors  used  in  the  rate 
study  were  developed  in  1969, 
replacement  cost  estimates  should  be 
reevaluated.  It  is  true  that  the  factors  for 
replacements  were  developed  in  1969. 
However,  these  factors  were  based  on 
the  historical  service  lives  of  the 
equipment;  and  while  updated 
experience  may  modify  some  of  the 
service  lives,  it  is  unlikely  that  there 
would  be  a  significant  change.  Western 
and  the  Service  are  currently  in  the 
process  of  updating  the  replacement 
factors,  and  any  revisions  will  be 
reflected,  when  available,  in  future 
power  repayment  studies. 

Power  Revenue  Assistance  to  Irrigation 
Projects 

Some  customers  questioned  why 
CRSP  power  revenues  are  used  to 
provide  assistance  for  irrigation 
projects,  whereas  Parker-Davis  and 
Boulder  Canyon  Project  power  revenues 
are  not. 


Pursuant  to  enabling  legislation.  CRSP 
power  revenues  must  provide  assistance 
for  irrigation  projects,  whereas  enabling 
legislation  for  Parker-Davis  and  Boulder 
Canyon  Projects  does  not  provide  for 
such  assistance.  The  power  rates 
proposed  for  each  project  must  be 
adequate  to  effect  repayment  as 
contemplated  by  its  authorizing 
legislation.  Such  legislation  does  not 
always  allow  uniformity  among  the 
projects  as  to  what  costs  must  be  paid 
from  power  revenues  and  in  methods  for 
determining  power  rates.  While  power 
revenues  from  the  Parket-Davis  Project 
are  not  used  for  irrigation  assistance, 
they  are  used  to  repay  investment  in 
noninferest-bearing  electrical  facilities 
used  to  support  irrigation  on  several 
projects,  as  well  as  to  repay  certain 
costs  associated  with  the  Mexican 
Water  Treaty.  Revenues  from  the 
Boulder  Canyon  Project  are  not  used  to 
repay  costs  of  irrigation  projects. 
Repayment  on  both  projects  is  in 
accordance  with  authorizing  legislation, 
and  Western  has  made  no  .-;hanges  in 
either  study, 

M&I  Water  Rates  and  Irrigators'  Ability 
to  Repay 

Some  customers  suggested  that  M&I 
rates  should  be  raised  when  power  rates 
are  increased  and  that  the  irrigators' 
calculated  ability  and  obligation  to 
repay  should  also  be  revised  at  the  same 
time.  The  M&I  rate  for  water  from 
mainstem  CRSP  reservoirs  was  set  by 
Service  policy  to  recover  construction 
costs  allocated  to  M&I  water  plus 
contingencies  and  operation  and 
maintenance  (O&M).  The  rates  are  fixed 
for^he  term  of  the  contracts.  Upon  the 
expiration  of  these  contracts,  the  need 
for  changing  the  rates  will  be  explored. 
The  M&I  rates  for  water  from 
participating  projects  are  set  to  repay 
the  costs  allocated  to  M&I  plus  O&M. 
All  contracts  for  irrigation  water  on 
participating  projects  require  the  water 
users  to  repay  a  fixed  amount  of 
investment  plus  operation,  maintenance, 
and  replacements  (OM&R).  The 
irrigators  and  participating  projects's 
M&l  water  users  automalically  pay  any 
increased  costs  of  OM&R. 

Reserves 

One  of  the  customers  suggested  that 
the  amount  assumed  for  reserves  is  too 
high.  The  reserve  assumed  for  the 
repayment  study  was  10  percent  of  the 
load,  a  percent  factor  that  has  been  used 
in  previous  repayment  and  other  studies. 
The  Western  Systems  Coordinating 
Council  (WSCC)  power  supply  design 
criteria  recommend  that  res€:rve 
capacity  should  meet  or  exceed  the  sum 
of  the  capacity  associated  with  the  two 


largest  risks  or  the  largest  risk  plus  5 
percent  of  load.  A  comparison  between 
the  reserves,  as  used  in  the  CRSP  rate 
study  and  the  WSCC  standard  for  the 
year  1990,  is  as  follows: 

Rate  study  reser\e6 144  MW 

WSCC  standard 216  MW 

From  this  comparison,  it  appears  thai 
the  reserves  as  used  in  the  repayment 
study  are  not  too  high. 

Extraordinary  O&M  Expenses 

One  customer  suggested  that  the 
extraordinary  O&M  expenses  for  FY 
1979  in  the  power  repayment  study 
should  be  amortized  over  a  reasonable 
period  of  years  rather  than  being 
completely  paid  for  in  the  year  in  which 
they  occur.  The  extraordinary  O&M 
expenses  of  8800,000  are  for  spillway 
tunnel  repairs  at  Flaming  Gorge  and  for 
road  construction  at  Glen  Canyon. 

Without  any  rate  increase,  revenues 
are  available  in  1979  to  pay  the 
extraordinary  O&M  expenses  in  that 
year.  If  the  revenues  are  not  applied  to 
the  extraordinary  O&M  expenses,  they 
would  be  applied  toward  repayment  of 
other  investments  bearing  the  same 
interest  rate  (2.875  percent)  as  would  be 
applicable  to  the  unpaid  extraordinary 
O&M  expenses.  The  $800,000  expense 
could  be  treated  either  way  with  no 
effect  on  the  rate  increase. 

Present  Status  of  CRSP  Repayment 

Some  customers  stated  that  the  CRSP 
is  S87  million  ahead  of  its  required 
repayment  of  Federal  investment. 
However,  the  S87  million  is  the  total 
amount  through  FY  1977  that  has  been 
applied  to  repayment  of  storage  units' 
investment  costs  which  are  allocated  to 
power.  CRSP  generally  has  50  years  in 
which  to  repay  each  investment,  but 
cannot  wait  until  the  last  year  for  each 
investment  and  then  repay  the  whole 
thing.  This  would  cause  sudden  and 
severe  changes  of  rates.  Instead.  CRSP 
spreads  the  repayment  over  the  50  years 
(paying  highest  interest-bearing 
investments  first  to  the  extent  possible) 
in  such  a  way  as  to  maintain  as  level 
(and  low)  rales  as  possible.  Based  on 
CRSP  repayment  criteria  and  the  power 
reapayment  study,  repayment  of  Federal 
investment  is  behind  instead  of  ahead  of 
schedule. 

Repayment  of  Salinity  Control 
Construction  Costs 

Some  customers  recommended  that, 
instead  of  assuming  in  the  study  that  the 
interest-free  salinity  control 
construction  costs  would  be  repaid  in  50 
equal  annual  installments,  the  study 
should  have  been  based  on  deferring 
such  repayment  until  interest-bearing 
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costs  are  repaid-  This  would  eliminate 
about  $3  million  in  interest  payments. 

Pub.  L  93-320  provides  that,  among 
other  things,  the  portion  of  the  salinity 
control  costs  allocated  to  the  Basin  will 
be  paid  by  CRSP  power  revenues,  and 
furthermore  tha^^"  *  *  Mhe  Secretary  is 
authorized  to  make  upward  adjustments 
in  rates  *  *  *  as  soon  as  practicable  and 
to  the  extent  necessary  to  cover  the 
costs  of  construction,  operation, 
maintenance,  and  replacement  of  units 
*  *  *  Provided,  That  revenues  derived 
form  said  rate  adjustments  shall  be 
available  solely  for  the  construction, 
operation,  maintenance,  and 
replacement  of  salinity  control  units  in 
the  Colorado  River  Basin.  •  •  *  " 

In  early  1976,  the  then  Bureau  of 
Reclamation  sought  advice  from  the 
Regional  Solicitor  of  the  Department  of 
the  Interior  on  this  matter.  By  a 
memorandum  dated  April  13, 1976,  the 
Solicitor  advised  the  Regional  Director 
that  in  view  of  the  provisions  of  Pub.  L. 
93-320  quoted  above,  the  repayment  of 
salinity  control  construction  costs  could 
not  legally  be  delayed  until  after 
noninterest-bearing  costs  are  repaid. 
Therefore,  CRSP  repayment  studies 
made  since  1976  have  included 
repayment  of  salinity  control 
construction  costs  in  50  equal  annual 
installments. 

Uprating  the  Generators  at  Glen  Canyon 
Powerplant 

Some  customers  suggested  that  the 
additional  capacity  at  Glen  Canyon 
Powerplant  due  to  uprating  the 
generators  should  have  been  included  in 
the  February  1980  repayment  study  and 
that,  based  on  data  from  power 
repayment  studies  for  the  CRSP  23rd 
Annual  Repori  (after  FY  1979).  the  sale 
of  such  added  capacity  would  have 
increased  the  revenues  by  more  than 
twice  those  needed  to  counteract  the 
increased  costs  of  the  three  participating 
projects  added  in  the  February  1980 
revised  repayment  study. 

The  power  repayment  studies  for  the 
proposed  rate  increase  have  for  the  most 
part  been  based  upon  conditions  that 
existed  as  of  the  end  of  FY  1977,  when 
the  CRSP  2l8t  Annual  Report  was 
prepared.  At  that  time,  maintenance 
funds  were  budgeted  for  future 
replacement  of  Glen  Canyon  generator 
stator  windings  and  rotor  pole  piece 
collars  becaue  of  normal  wear  and  tear. 
However,  the  Service  had  not 
investigated  the  matter  fully  enough  to 
determine  whether  or  not  the  units  could 
be  uprated.  Commenters  pointed  out 
that  the  21st  Annual  Report  contains 
this  statement:  "an  award  was  made 

ipril  14. 1977.  for  stator  windings  on 
two  existing  generators  at  the  Glen 


Canyon  Powerplant.  Work  was  initiated 
on  September  28, 1977,  on  Unit  7.  The 
new  windings  will  increase  the 
generator  capacity  of  each  unit  by  25 
megawatts."  Western  has  been  unable 
to  locate  either  the  source  or  the  basis 
for  the  stated  25  megawatt  increase  for 
each  unit.  The  power  repayment  study 
included  in  the  21st  Annual  Report  does 
not  include  the  claimed  additional 
capacity. 

When  the  studies  for  the  CRSP  23rd 
Annual  Report  were  made,  the  Service 
had  made  further  investigations  and 
operational  tests,  and  felt  Uiat  with 
some  additional  modifications  it  was 
reasonable  to  assume  the  uprating  could 
be  realized.  Therefore,  the  repayment 
study  for  the  23rd  Annual  Report 
included  increased  sales  due  to 
uprating.  It  should  be  noted  that,  taking 
the  planned  uprating  into  account  as 
well  as  other  changes  between  1977  and 
1979,  the  23rd  Annual  Report  shows  the 
need  for  a  rate  increase  greater  than  the 
20.5  percent  promulgatged  by  this  order. 

Revenues  from  Capacity  Above  Lower 
Quartile 

Revenue  form  future  capacity  sales 
used  in  the  power  repayment  study  is 
based  on  capacity  available  under  lower 
quartile  water  conditions.  It  was 
suggested  that  capacity  during  years 
when  water  conditions  exceed  the  lower 
quartile  could  be  sold  and  that  the  effect 
of  this  should  be  included  in  the  rate 
determination. 

Power  repayment  stfidies  prior  to  the 
FY  1976  studies  included  capacity 
revenues  only  from  the  long-term 
dependable  capacity  (capacity  available 
during  the  most  adverse  water  year). 
However,  in  recognition  of  the  fact  that 
capacity  above  that  available  under 
adverse  water  conditions  is  almost 
always  available,  and  is  usually  sold, 
the  present  study  is  based  on  sales  of 
capacity  under  lower  quartile  water 
conditions.  Consideration  was  given 'to 
using  capcity  available  under  average 
water  conditions  based  on  the  theory 
that  half  the  time  there  would  be  more 
capacity  available,  and  half  the  time 
there  would  be  less  capacity  available, 
and  that  all  the  capacity  available 
would  be  sold.  A  comparison  of  the 
historical  capacity  offered  for  sale  with 
the  amount  sold  indicates  that  there  has 
generally  been  a  market  for  the  excess 
capacity.  However,  in  order  to  achieve 
capacity  revenues  which  over  the  long- 
term  average  the  same  as  capacity  sales 
under  average  water  conditions,  all  the 
capacity  available  would  have  to  be 
sold  every  month.  To  assume  that  this 
could  be  done  would  be  imprudent — 
there  are  too  many  possible  conditions 
which  might  prevent  this  from 


happening,  such  as  the  inability  to 
locate  a  purchaser  because  of  market 
conditions,  or  because  of  die  inability  of 
the  power  system  to  produce  and  deliver 
power  due  to  maintenance  of 
powerplants  and/or  transmission 
facilities.  The  use  of  lower  quartile 
capacity  is  therefore  both  reasonable 
and  prudent. 

Historically,  all  revenues  from 
capacity  sales  are  included  in  the  study. 

Amortization  of  Parker-Davis  Project 
Facilities 

Some  customers  suggested  that  the 
construction  costs  of  the  portion  of  the 
Parker-Davis  Project  facilities  paid  for 
by  CRSP  revenues  be  repaid  in  the  same 
manner  as  the  construction  costs  of 
CRSP  facilities,  instead  of  the  CRSP 
paying  Parker-Davis  Project  a  uniform 
annual  amortization  amount. 

By  Contract  No.  14-06-304-1548 
between  the  then  Regions  3  and  4  of  the 
Bureau  of  Reclamation  (now  Water  and 
Power  Resources  Service),  agreement 
was  made  that  the  CRSP  would  pay  the 
Parker-Davis  Project  for  construction 
repayments  in  equal  annual 
amortization  amounts  based  on  3- 
percent  interest  and  a  30-year 
repayment  period.  The  contract  has 
been  transferred  to  Western,  and  the 
contract  provisions  are  used  to  develop 
the  payment  used  in  the  CRSP 
repayment  study.  Since  the  3-percent 
interest  is  higher  than  the  interest  rates 
of  CRSP  facilities,  except  central  Utah, 
application  of  the  general  rules  for  CRSP 
repayment;  i.e..  repay  highest  interest- 
bearing  costs  first,  would  probably  show 
a  small  reduction  in  the  magnitude  of 
the  CRSP  power  rate  increase  needed 
However,  the  change  would  be  very 
minor,  since  the  total  construction  cost 
involved  is  less  the  S3  million  and  the  3- 
percent  interest  rate  is  only  slightly 
higher  than  the  2y8-percent  interest  rate 
of  the  major  portion  of  CRSP 
investments. 

Increase  in  Investment  Versus  Increase 
in  Required  Irrigation  Assistance 

One  group  of  customers  pointed  out 
that,  in  the  February  1980  power 
repayment  study,  the  investment  costs 
of  the  Animas-La  Plata.  San  Miguel,  and 
West  Divide  participating  projects 
increased  by  only  81  percent,  whereas 
the  required  irrigation  assistance  to  the 
aforementioned  projects  from  power 
and  M&l  revenues  increased  by  80 
percent.  The  customers  claimed  that  the 
disproportionate  increae  of  irrigation 
assistance  as  compared  to  investment  is 
improper. 

The  reason  why  the  required  irrigation 
assistance  increased  by  a  greater 
percentage  than  did  the  investment 


costs  is  that  the  revised  costs  shown  in 
the  repayment  study  are  based  partly  on 
cost  indexing  and  partly  on  revised  plan 
formulations  for  the  participating 
projects.  The  irrigators'  ability  to  repay 
did  not  increase  in  proportion  to  the  cost 
increases.  Thus,  these  changes  result  in 
the  irrigation  assistance  being  increased 
accordingly. 

Rate  Design  Issues 

Description  of  the  Design  of  the  Rates 

Much  of  the  CRSP  cost  paid  by  power 
revenues,  such  as  aid  to  irrigation,  is  not 
normally  considered  to  be  a  cost  of 
service  in  the  usual  sense.  The  CRSP 
power  is  sold  at  the  rate  required  to  pay 
operating  costs  and  to  recover  the  costs 
specified  in  Pub.  L.  84-485  and  in  Pub.  L. 
93-320.  The  rate  schedule  also  has  a 
provision  that  unauthorized  overruns 
shall  be  billed  at  10  times  the  base  rate. 
Although  this  provision  is  intended  as 
an  incentive  for  the  customer  to  find 
supplemental  power  suppliers,  it  may 
encourage  energy  conservation  to  some 
minor  extent. 

The  CRSP  firm-power  rate  includes  a 
capacity  component  and  an  energy 
componet.  A  cost  classification  analysis 
was  made  by  assigning  various  costs  to 
the  two  components.  The  main  costs 
assigned  to  the  capacity  component 
include:  power  capital  and  replacement 
investments,  interest  on  power 
investments,  irrigation  investments  of 
the  storage  units  to  be  repaid  by  power 
revenues,  and  one-half  the  irrigation  aid 
to  participating  projects.  The  major 
costs  assigned  to  the  energy  component 
include:  O&M.  firming-energy  purchases, 
povvcr  wheeling,  salinity  construction 
costs,  and  one-half  the  irrigation  aid  to 
participating  projects,  Results  of  the  cost 
classification  analysis  indicated  that 
revenues  from  the  sale  of  capacity  and 
energy  should  be  given  approximately 
equal  weight. 

A  low  demand  rate  would  probably 
benefit  those  customers  who  purchase 
CRSP  peaking  capacity,  but  could  be 
detrimental  to  project  irrigation 
pumpers.  In  consideration  of  the  cost 
cl.'issification  and  in  order  to  minimize 
discrimination  among  types  of  power 
users,  it  is  felt  that  the  new  power  rate 
should  be  based  on  equal  revenues  from 
capacity  and  energy  sales  at  58.2- 
percenl  load  factor.  The  first  rate 
established  in  1962  also  was  on  this 
basis.  The  energy  component  has  been 
rounded  off  to  the  nearest  0.1  mill/kWh 
and  the  capacity  component  to  the 
nearest  0.5  cent/kW-month.  resulting  in 
a  revised  proposed  CRSP  rate  of  4.0 
mil!s/kWh  and  Sl.655/kW-month. 
Because  of  rounding  in  this  fashion,  the 
revised  repayment  study  of  November 


1980  indicated  a  small  surplus 
(approximately  $4.0  million)  in  power 
revenues  above  the  requirements  of  the 
law  by  the  critical  year  2046. 

Adjustment  Provision  For  Purchased 
Energy  Costs 

During  the  April  1979  public 
information  forums  Western  announced 
that  it  was  considering  the  possibility  of 
including,  in  the  new  rate  schedules, 
provision  to  pass  through  purchased 
power  costs.  Such  a  provision  was 
under  consideration  because  during 
periods  of  adverse  hydro  conditions 
large  purchases  are  required,  and  funds 
for  such  purchases  can  be  quickly 
depleted  without  some  means  of  quick 
(i.e.,  monthly)  recovery.  However,  such 
a  provision  has  not  been  included  for 
the  following  reasons: 

1.  Purchases  are  often  made  in  the 
autumn  and  winter  as  a  hedge  against 
the  possibility  of  poor  water  conditions 
in  the  following  spring  and  summer.  It  is 
often  late  summer  before  the  extent  to 
which  such  purchases  were  necessary 
for  firming  is  known.  Purchases  may 
turn  out  to  have  been  in  excess  of        , 
firming  requirements  and,  to  that  extent, 
are  available  for  other  uses,  such  as  oil 
conservation  sales.  For  this  reason  the 
purchased  power  costs  cannot  be 
passed  on  at  the  time  they  are  made  and 
at  the  time  when  the  revenues  are 
needed. 

2.  When  firming  purchases  are 
necessary  for  the  CRSP.  they  are  also 
apt  to  be  necessary  for  the  Parker-Davis 
Project,  which  is  downstream  from  the 
CRSP.  This  project  purchases  its  firming 
requirements  from  the  CRSP.  further 
complicating  the  determination  on  a 
monthly  basis  of  just  how  much  of  the 
power  purchased  by  the  CRSP  is  for 
firming  the  supply  to  and  at  the  cost  of 
its  own  firm-power  customers. 

3.  The  power  repayment  studies  on 
which  the  rate  increase  is  based  have 
been  prepared  using  average  hydro 
conditions  for  energy  production,  and 
assume  that  revenues  from  the  sales  of 
surplus  energy  in  better-than-average 
water  years  will  offset  the  cost  of  the 
purchase  of  firming  energy  during 
poorer-than-average  water  years. 
Implementation  of  a  passthrough 
provision  for  purchased  power  costs 
would  upset  this  balance. 

Alternative  Power  Rates  and 
Conservation 

Some  customers  stated  that  the 
repayment  study  im.plies  that  the  rate  is 
being  increased  because  of  conser\'ation 
desires  or  to  bring  it  closer  to  alternative 
rates.  As  staled  in  the  rate  brochures,  in 
presentations  at  forums,  and  in  all 
written  and  verbal  answers  to 


questions,  the  level  of  the  rate  increase 
determination  is  based  on  payment  of 
costs  and  investments  and  was  not 
influenced  by  alternative  power  rates  or 
conservation  desires.  Rather,  any 
comparison  with  other  power  rates  in 
the  general  area  is  to  demonstrate  that 
the  proposed  cost-based  rates  are  not  in 
excess  of  market  value.  Were  project 
costs  such  that  required  rales  would  be 
in  excess  of  market  value,  the  rates 
would  be  based  on  the  market  value  and 
the  project  would  operate  at  a  loss  until 
such  time  as  market  value  increased 
sufficiently  to  allow  the  rates  to  be 
increased  to  recover  costs,  including 
repayment  of  the  deficit  with  interest. 

Charges  for  Wheeling  Over  Parker- 
Davis  Project  System 

Some  customers  who  receive  CRSP 
power  over  the  Parker-Davis  Project 
system  contend  that  the  CRSP  power 
rate  should  include  the  cost  of  wheeling 
over  that  system  so  that  they  would  not 
have  to  pay  for  such  wheeling  (except  as 
a  component  of  the  CRSP  rate  for 
power).  The  present  CRSP  marketing 
criteria,  which  were  adopted  and 
published  in  the  Federal  Register  on 
February  9, 1978,  after  consultation  with 
the  customers,  include  a  provision  that 
any  wheeling  charges  over  other  project 
systems  such  as  the  Parker-Davis 
Project  system  are  to  be  paid  by  the 
customers  receiving  the  power.  The 
current  Parker-Davis  Project  rate 
increase  proposal  includes  provisions 
for  such  a  rate.  and.  under  the  criteria, 
the  customers  receiving  the  power  over 
that  system  must  pay  the  costs. 

Phased  or  Stepped  Rate  Increases 

Some  customers  recommended  that 
the  proposed  rate  increase,  if  adopted, 
be  phased  or  stepped  over  a  period  of 
years.  To  try  to  avoid  confusion  on  this 
issue.  Western  has  distinguished 
between  phased  increases  and  stepped 
increases.  Western  considers  a  phased 
increase  to  be  one  in  which  the  rale  is 
increased  at  regular  intervals,  unrelated 
to  cost.s.  until  the  final  rate  is  in  place. 
This  was  done  for  the  Rio  Grande 
Project  because  of  the  magnitude  of  the 
increase  (from  8.15  mills  per 
kilowatthour  to  over  16  mills  per 
kilowatthour).  The  magnitude  of  this 
CRSP  rate  increase  is  much  less  and  use 
of  a  phased  increase  is  not  warranted. 

Western  considers  a  stepped  increase 
to  be  one  in  which  the  rate  is  increased 
based  on  and  at  the  time  of  anticipated 
significant  future  additions  to  the 
system.  The  arguments  for  and  against 
stepped  increases  are  the  same  as  those 
which  are  discussed  in  the  second 
paragraph  under  the  heading  "Federal 
Projects  Use  Repayment  Basis  to  Set 
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Revenue  Levels"  earlier  in  this  order. 
The  anticipated  significant  future 
additions  for  the  CRSP  are  not  power 
features,  but  rather  are  irrigation 
features,  and,  as  discussed  in  the 
paragraph  already  cited,  it  is  essential  to 
spread  the  costs  of  such  features  among 
as  many  power  customers  over  as  long  a 
period  as  possible. 

Applicability  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA) 

The  standards  set  forth  in  the  PURPA, 
16  U.S.C.  2601  et  seq.  are  not  applicable 
to  sales  that  are  for  resale,  and  are  not 
currently  applicable  to  CRSP  sales  that 
are  not  for  resale  because  CRSP  has  not 
had  such  sales  in  excess  of  500  million 
kWh  in  any  year.  Nonetheless,  each  of 
the  11  standards  was  considered  and 
briefly  discussed  in  the  April  1979 
brochure  entitled  "Colorado  River 
Storage  Project  and  Participating 
Projects — Proposed  Power  Rate 
Adjustment"  and  interested  parties  were 
given  opportunity  to  comment  on  the 
discussion  in  writing  and/or  orally  at 
the  forums  which  were  held.  Although 
not  subject  to  the  PURPA  standards, 
CRSP  is  complying  with  those  standards 
to  the  extent  that  it  can  reasonably  do 
.80  as  discussed  in  the  referenced 
brochure. 

Other  Considerations 

Public  Comment  Procedures 

A  number  of  comments  reflected 
concern  that  the  procedures  followed  by 
Western  in  promulgating  the  proposed 
rate  increase  did  not  conform  to  basic 
due-process-of-law  requirements.  The 
lack  of  opportunity  for  cross 
examination  of  witnesses  and  the 
absence  of  other  formalities  of 
evidentiary  hearings  were  among  the 
alleged  deficiencies  cited. 

We  are  satisfied  that  the  opportunities 
provided  by  Western  for  public 
information  and  comment  were  more 
than  adequate.  The  reasons  for  the  rate 
increase  and  the  methodology  used  in 
developing  it  were  fully  explained. 
Requested  information  was  supplied. 
The  parties  were  afforded  access  to 
Western's  computer  program.  All 
questions  were  answered.  Because  of 
the  two  occasions  upon  which  changes 
were  made,  the  comment  period  lasted 
more  than  11  months.  Formal 
evidentiary  procedures  are  not  required 
in  the  development  and  review  of 
Federal  power  rates. 

National  Environmental  Policy  Act 
(NEPAj 

A  number  of  comments  raised  the 
issue  of  whether  the  rate  adjustment  is 


subject  to  provisions  of  the  NEPA. 
Procedures  for  compliance  with  NEPA 
are  applicable  to  CRSP  ratemaking.  A 
preliminary  environmental  evaluation 
was  made  for  and  reported  in  the  April 
1979  proposed  power  rate  adjustment 
brochure.  Subsequently,  an 
environmental  assessment  has  been 
made  in  accordance  with  NEPA.  The 
environmental  assessment  indicates 
there  are  no  significant  environmental 
impacts  expected  as  a  result  of  the 
proposed  rate  adjustment. 

Leavitt  Act 

Commenters  also  questioned  whether 
the  Leavitt  Act,  which  is  cited  in  Section 
4  of  Pub.  L.  84-485,  authorized  reduced 
rates  for  Indians.  Section  4  of  Pub.  L.  84- 
485  provides,  in  relevant  part,  that:  "(d) 
as  to  Indian  lands  within,  under  or 
served  by  any  participating  project, 
payment  of  construction  costs  within  the 
capability  of  the  land  to  repay  shall  be 
subject  to  the  Act  of  July  1, 1932  [Leavitt 
Act)  (47  Stat.  564)." 

The  first  provision  of  the  Leavitt  Act 
authorizes  and  directs  the  Secretary  of 
the  Interior  ".  .  .  to  adjust  or  eliminate 
reimbursable  charges  of  the  Government 
of  the  United  States  existing  as  debts 
against  individual  Indians  or  tribes  of 
Indians  in  such  a  way  as  shall  be 
equitable  and  just  in  consideration  of  all 
the  circumstances  under  which  such 
charges  were  made  .  .  ."  (Act  of  July  1, 
1932,  47  Stat.  564,  25  U.S.C.  386a).  This 
portion  of  the  Leavitt  Act  authorized  the 
Secretary  of  the  Interior  to  grant  relief 
on  a  project-by-project  basis  from  then 
existing  obligations  under  the  Indian 
Appropriations  Act  for  Fiscal  Year  1915 
(Act  of  August  1, 1914.  38  Stat.  582,  583) 
to  reimburse  the  Government  for 
expenditures  made  for  Indian  irrigation 
projects.  First,  neither  it  nor  the  first 
proviso,  which  defers  construction  costs 
assessed  ".  .  .  against  Indian-owned 
lands  within  any  Government  irrigation 
project .  .  .",  applied  to  Reclamation 
projects.  SoHcitor  Finney  Opinion,  54 
I.D.  90  (1932).  Second,  both  portions  of 
the  act,  which  derived  from  separate 
bills,  provide  relief  only  from  irrigation 
costs  and  do  not  apply  to  power  costs. 
Section  4  of  Pub.  L.  84-485  specifically 
makes  the  Leavitt  Act  applicable  to 
participating  projects,  which  are 
Reclamation  projects.  However,  Pub.  L. 
84-485  does  not  extend  the  relief 
provided  by  the  Leavitt  Act. 
Consequently,  since  the  Leavitt  Act 
provides  relief  only  from  irrigation  costs 
and  not  from  power  costs,  neither 
Section  4  of  Pub.  L.  84-485  nor  the 
Leavitt  Act  authorize  reduced  power 
rates  for  Indians. 


Price  Stability 

There  was  a  question  whether  any 
rate  increases  which  Western  might 
promulgate  would  be  limited  by  the 
Council  on  Wage  and  Price  Stability.  On 
March  19, 1979,  the  Director  of  the 
Council  on  Wage  and  Price  Stability 
stated  in  the  peamble  to  the  Interim 
Final  Price  Standard  that  ".  .  .  while 
the  price  standard  is  intended  to  apply 
to  all  "Govenunent  enterprises,'  any 
statute  mandating  a  particular  pricing 
policy  will,  of  course,  take  precedence." 
44  FR  17910. 17911  (March  23, 1979).  This 
interpretation  of  the  price  standards 
was  verified  in  a  letter  to  the  Secretary 
of  Energy  from  R.  Robert  Russell,  the 
Acting  Director  for  the  Council  on  Wage 
and  Price  Stability.  In  that  letter,  dated 
August  28. 1979,  the  Council  confirmed 
the  Department  of  Energy's  belief  that 
"statutory  requirements  take  precedence 
over  the  voluntary  price  standard" 
where  power  marketing  administrations 
are  involved. 

Some  concern  remained  within  the 
Department  of  Energy  over  whether  the 
price  standard  applied  to  the  portion  of 
the  CRSP  rate  increase  attributable  to 
assistance  for  future  participating  CRSP 
projects  which  had  not  yet  been  funded. 
Differing  opinions  were  offered  on  the 
matter  as  administrative  interaction 
took  place.  In  reaching  the  decision  that 
the  price  standards  were  not  applicable 
to  any  portion  of  the  CRSP  rate,  the 
Western  Area  Power  Administration 
concluded  that  there  is  no  discretion  to 
set  a  rate  lower  than  that  which  would 
accumulate  revenues  for  irrigation 
assistance  in  accordance  with  the 
apportionment  formula  of  43  U.S.C.  620 
(e).  The  CRSP  Act  gives  the  Secretary 
discretion  in  the  carrying  out  of  the  will 
of  the  Congress,  but  not  to  the  point 
where  repayment  obligations  become 
impaired.  Revenues  sufficient  to  assist 
future  participating  projects  must  be 
accumulated  in  the  same  manner  as  the 
Secretary  of  the  Interior  has  done  since 
the  passage  of  the  legislation  in  1956. 
This  approach  is  consistent  with  the 
CRSP  Act.  the  legislative  history,  long/ 
standing  administrative  interpretation 
and  the  ratification  of  that  interpretation 
through  the  informed  actions  of 
Congress  since  1956. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  transcripts,  and  other 
supporting  material,  is  availalbe  for 
public  review  in  the  Salt  Lake  City  Area 
Office,  Western  Area  Power 
Administration,  438  East  200  South. 
Suite  2,  Salt  Lake  City.  Utah  84147;  in 
the  office  of  the  Administrator,  Western 
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Area  Power  Administration,  1536  Cole 
Boulevard,  Golden,  Colorado  80401;  and 
in  the  office  of  the  Director  of  Power. 
Marketing  Coordination,  12th  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20461. 

Submission  to  the  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursulk^t 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  Jaunary  23, 1981,  Rate 
Schedules  SP-Fl  and  SP-FPl.  These 
rates  shall  remain  in  effect  on  an 
intermin  basis  for  a  period  of  12  months 
unless  such  period  is  extended  or  until 
the  FERC  confirms  and  approves  these 
or  substitute  rates  on  a  final  basis, 
whichever  occurs  first. 

Issued  in  Washington.  DC,  December  23, 
1980. 
Ruth  M.  Davis, 

Assistant  Secretary.  Resource  Applications. 

UNITED  STATES  DEPARTMENT  OF 
ENERGY,  WESTERN  AREA  POWER 
ADMINISTRATION 

Colorado  River  Storage  Project;  Schedule  of 
Rates  for  Wholesale  Firm  Power  Service 

[Rate  Schedule  SP-Fl  (Supersedes 
Schedule  UC-F2)] 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after  January 
23. 1981. 

A  vailable:  In  the  area  served  by  the 
Colorado  River  Storage  Project. 

Applicable:  To  wholesale  power  customers 
for  general  power  service  supplied  through 
one  meter  at  one  point  of  delivery. 

Character  and  Conditions  of  Service: 
Alternating  current,  60  hertz,  three-phase, 
delivered  and  metered  at  the  voltages  and 
points  established  by  contract. 

Monthly  Rate: 

Capacity  Charge:  $1.655/kW  of  billing 

demand. 
Energy  Charge:  4.0  mills/kWh  for  all  energy 
use  up  to,  but  not  in  excess  of,  the  energy 
obligation  under  the  power  sales  contract. 
Billing  Demand:  The  billing  demand  will  be 
the  greater  of  (1)  the  highest  30-minute 
integrated  demand  established  during  the 
month  up  to,  but  not  in  excess  of.  the 
delivery  obligation  under  the  power  sales 
contract,  or  (2)  the  contract  rate  of  delivery. 
Billing  for  Unauthorized  Overruns:  For 
each  billing  period  in  which  there  is  a 
contract  violation  involving  an  unauthorized 
overrun  of  the  contractual  firm  power  and/or 
energy  obligations,  such  overrun  shall  be 
billed  at  ten  (10]  times  the  above  rate. 


Adjustments: 

For  transformer  losses:  If  delivery  is  made 
at  transmission  voltage  but  metered  on  the 
low-voltage  side  of  the  substation,  the  meter 
readings  will  be  increased  to  compensate  for 
transformer  losses  as  provided  for  in  the 
contract. 

For  power  factor:  None.  The  customer  will 
normally  be  required  to  maintain  a  power 
factor  at  the  point  of  delivery  of  between  95- 
percent  lagging  and  95-percent  leading. 

United  Stales  Department  of  Energy,  Western 
Area  Power  Administration 

Colorado  River  Storage  Project;  Schedule  of 
Rates  for  Wholesale  Peaking  Power  Service 

Rate  Schedule  SP-FPl  [Supersedes  Schedule 
UC-FP2] 

,  Effective:  The  first  full  day  of  the  first  full 
billing  period  beginning  on  or  after  January 
23, 1981. 

A  vailable:  Within  and  adjacent  to  the 
marketing  area  of  the  Colorado  River  Storage 
Project. 

Applicable:  To  wholesale  power  customers 
purchasing  such  service  under  long-term 
contracts.  Because  of  the  nature  of  this  class 
of  service,  it  is  applicable  only  to  customers 
with  other  resources  enabling  them  to  utilize 
it. 

Character  and  Conditions  of  Service:  As 
specifically  established  by  contract.  Delivery 
will  be  made  from  the  transmission  system  of 
the  United  States  at  transmission  voltage, 
and  normally  only  during  peak  hours  of  the 
purchaser's  load.  Return  of  all  energy 
furnished  shall  normally  be  required. 

Montly  Rate:  Capacity  Charge:  $1.655/kW 
of  the  effective  contract  rate  of  delivery  for 
peaking  power  or  the  maximum  amount 
scheduled,  whichever  is  the  greater. 

Energy  Charge:  4.0  mills/kW  for  all  energy 
scheduled  for  delivery  without  return. 

Billing  for  Unauthorized  Overruns:  For 
each  billing  period  in  which  there  is  a 
contract  violation  involving  an. unauthorized 
overrun  of  the  contractual  obligation  for 
peaking  capacity  and/or  energy,  such 
overrun  shall  be  billed  at  ten  (10)  times  the 
above  rate. 

Adjustments: 

For  power  factor:  None.  The  customer  will 
normally  be  required  to  maintain  a  power 
factor  at  the  point  of  delivery  of  between  95- 
percent  lagging  and  95-percent  leading. 

|FR  Doc  80-40684  Filed  12-31-80;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

9  CFR  Parts  201  and  203 

Regulations  and  Policy  Statements 
Under  the  Packers  and  Stockyards  Act 

agency:  AgriculturHl  Marketing  Service 
(Packers  and  Stockyards),  U.S. 
Department  of  Agriculture. 
action:  Proposed  changes  in  regulations 
and  policy  statements  pursuant  to 
complete  review. 

summary:  The  agency  proposes  to 
change  surety  bond  requirements  for 
livestock  market  agencies  and  dealers, 
extend  the  time  for  deposits  in  custodial 
accounts,  change  some  reporting  forms, 
and  enlarge  the  scope  of  the  policy 
statement  on  packer  sales  promotion 
programs. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  1981. 
ADDRESS:  Send  comments  to  Deputy 
Administrator,  Packers  and  Stockyards, 
Agricultural  Marketing  Service,  USDA. 
Room  3039  South  Building,  14lh  and 
Independence  Avenue,  SW., 
Washington.  D.C.  20250.  All  comments 
received  may  be  reviewed  by  any 
interested  person  in  the  Deputy 
Administrator's  office  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Sands, "Director,  Packer  and 
Poultry  Division,  phone  (202)  447-6771, 


or  Harry  L.  Wiiiiams,  Director.  Li\estock 
Marketing  Division,  phone  (202)  447- 
6951.  Agricultural  Marketing  Service. 
Packers  and  Stoi;kyards,  U.S. 
Depart.ment  of  Agriculture.  Washington, 
D.C.  20250.  The  Draft  Impact  Analysis 
describing  the  opti,ins  considered  in 
developing  these  proposed  amendments 
and  the  impact  of  implementing  each 
option  is  available  on  request  from  Mr. 
Sands. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary's  Memorandum  1955  to 
implement  Executive  Order  1?044  and 
has  been  classified  "significant." 

This  proposed  action  may  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  businesses. 
Direct  notification  of  all  of  them  is  not 
feasible  as  they  number  many 
thousands.  However,  in  addition  to 
other  mailings  and  publication  in  the 
Federal  Register,  the  agency  is  mailing 
copies  of  this  notice  to  all  known 
organizations  of  such  businesses  and 
issuing  a  nationwide  press  release  about 
it,  to  give  them  an  opportunity  to 
participate  in  this  rulemaking. 

Oil  March  31,  1980.  a  notice  was 
published  in  '.he  Federal  Register  (45  FR 
21168)  requesting  comments  on  a  review 
of  selected  regulations  and  policy 
statements  issued  under  the  Packers  and 
Stockyards  Act,  1921.  as  amended  (7 


U.S.C.  181  et  seq.),  under  the  procedures 
described  in  the  notice,  "Improving 
USDA  Regulations,"  43  FR  50988 
(November  1,  1978).  The  Department 
also  requested  comments  on  specific 
changes  to  be  considered  in  its  reports 
and  recordkeeping  requirements  under 
the  P&S  Act.  See  also  the  notice  at  44  FR 
71802,  December  11, 1979. 

A  total  of  21  comments  were  received 
in  time  for  consideration,  in  addition  to 
the  66  comments  received  in  response  to 
the  earlier  notice. 

Persons  Filing  Comments 

Five  comments  were  received  from 
State  and  Commonwealth  Departments 
of  Agriculture;  four  comments  were  from 
various  livestock  producer 
organizations;  four  comments  were  from 
organizations  representing  auction 
markets;  one  comment  was  from  an 
association  of  livestock  market 
agencies;  one  comment  was  from  an 
association  of  stockyard  operators;  two 
comments  were  from  national  meat 
packers'  associations;  one  comment  was 
from  an  individual  meat  packer;  two 
comments  were  from  individual  auction 
market  operators  and  one  comment  was 
from  a  banker  representing  an  auction 
market  operator. 

The  following  groups,  individuals  or 
associations  recommended  changes  in 
the  regulations  or  policy  statements. 


State  :  :  :  : 

Depts.:Indiv.   :Ndtiond1    -^idi] .   : 

of     :Auctian:Livesta:k:Packer: 

Agric.  Markets: Mtg.AssniAssn.  : 


Law 
Pirn 


iLstk.    :Financia1: 
:fVo-     :Insts.      rlndiv. 
:dix:ers:Serviaj     :f^at 


rgs.  :^^(t J\9ies:Packers 


Stock-  :Market  :Li  vesUxk 
yard  rAyertry:  Insurance 
Assn.  :Assn.  :Services 


Prulijco's 

MarkcMnu 

Assn. 


No.  of  CanierXs 
Per  Grgjp 


3 


1 


1 


1 


1 


1 


1 


1 


Regulations: 

201.3 
201.4 
201.5 
201.6 
201.7 
201.30 
201.39 
201.40 
201.41 
201.42 
201.43 
201.51 
201.97 
Policy  Statencnts: 
203.2 
203.3 
203.4 
203. 6 
203.7 
203.14 1 

*ThB  nunbers  in  the  table  represent  the  nurter  of  comients  receivS'out  of  each  grouping. 


2 
] 
1 
2 


1 


1 


I 


1 


1 


1 
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General  Comments 

The  general  tone  of  the  comments 
supported  the  agency's  effort  to  review 
the  majority  of  its  regulations.  Several  of 
the  regulations  proposed  for  review 
received  no  comments.  One  comment 
recommended  deleting  all  regulations  on 
livestock  marketing.  Several  comments 
were  received  supporting  all  or  some  of 
the  regulations  now  under  review  and 
recommending  no  chnges  be  made.  A 
comment  recommended  that  regulations 
§  201.27  and  §  201.34  be  changed  from 
category  I  (believed  not  to  need  review 
at  this  time  because  reviewed  since  July 
1976)  to  category  III  (proposed  for 
complete  review).  P&S  has  considered  a 
change  in  the  categories  of  these 
regulations  and  has  determ.ined  it  is  not 
in  the  public  interest  to  change  these 
regulations  now.  Therefore  after 
reviewing  all  comments  P&S  is  not 
publishing  any  proposed  revision  of 
these  regulations:  §§  201.3,  201.4,  201.5. 
201.6.  201.7,  201.27,  201.34,  201.39,  201.40. 
201.41  and  201.97  and  the  following 
policy  statements:  §§  203.2,  203  4.  203.6. 
203.7  and  203  14. 

Bonding 

Several  comments  were  received 
concerning  the  level  of  bonding  One 
comment  recommended  the  lowering  of 
the  amount  of  bends  for  order  buyers 
because  the  .Tiarket  should  look  to  thp 
packer  prmcipal  for  payment.  Five 
comments  recommended  increased 
bond  coverage.  After  reviewing  all 
comments  P&S  is  proposing.revision  of 
regulation  §  201.30.  The  minimum  bond 
would  be  increased  to  SiO.OOO  for 
market  agencies  buying  on  commission 
and  dealers  who  buy  in  excess  of 
5260,000  of  livestock  annually.  .Ma.-ket 
agencies  and  dealers  buying  $250,000  or  . 
less  annually  would  be  required  to  file  a 
35,000  bond.  The  regulation  requires 
only  10  percent  of  the  a.Tiount  otherwise 
required  for  a  bond  above  550,000  and 
ihis  threshold  would  be  raised  to 
S75.000.  For  such  persG;is  and  market 
agencies  selling  on  commission,  the 
multiple  for  required  coverage  would  he 
raised  from  $2,000  to  $5,000.  Tliere 
would  be  no  other  change  for  market 
agencies  selling  on  commission. 

A  study  was  made  of  the  bond  cla.ni 
data  maintained  on  market  agencies 
buying  on  commission  and  dealers  for 
the  period  July  1,  1974,  through  July  30. 
1980.  Thirty-four  pecent  of  the  bunds 
called  on  were  less  than  Sl0,000  and  15 
percent  of  the  bonds  ivere  over  $50,000. 
Had  the  proposed  bond  form.ula  been  in 
effect  an  additional  23  percent  of  the 
bonds  of  less  than  $10,000  would  have 
been  adequate  to  cover  all  claims. 
Similarly,  19  percent  more  of  the  bonds 


over  $50,000  would  have  provided 
sufficient  funds  to  cover  all  claims.  If  the 
proposed  bond  formula  had  been  in 
effect  it  would  have  provided  at  least 
$600,000  in  additional  funds  to  cover 
bond  claims.  Total  bond  coverage  for 
market  agencies  buying  on  commission 
and  dealers  under  the  proposed  formula 
will  increase  approximately  $14  million 
at  a  cost  of  $140,000  to  the  dealers  and 
market  agencies. 

Changing  the  formula  for  determining 
bonds  for  market  agencies  selling 
livestock  on  a  commission  basis  is  not 
proposed,  other  than  the  change  in  the 
multiple,  mentioned  above.  A  review  of 
the  bonds  called  on  of  market  agencies 
selling  livestock  shows  that  77  percent 
of  the  bonds  were  of  sufficient  size  to 
cover  the  claims  filed.  However,  had  the 
formula  of  $75,000  plus  10  percent  of  the 
excess  over  $75,000  been  in  effect,  six 
additional  bonds  would  have  been 
sufficient  to  cover  claims  filed  and 
would  have  provided  approximately 
.5180.000  in  additional  funds  to  cover  all 
bond  claims.  The  change  in  the 
threshold  would  increase  total  bond- 
coverage  approximately  $24  million  at  a 
cost  of  $240,000  to  the  selling  agencies 

Custodial  Accounts 

Comments  were  received 
recommending  changes  in  regulation 
§  201.42(c).  These  comments  primarily 
addressed  the  financial  burden  on  the 
market  agency  of  placing  into  the 
custodial  account  funds  equal  to 
proceeds  rec:ei\ab!e  from  sale  of 
consigned  livestock  but  not  collected  by 
the  end  of  the  third  day  after  the  sale. 
Another  comment  recommended 
relaxing  the  requirements  that  custodial 
funds  bexieposited  only  ir.  FDIC  insured 
banks  and  that  investment  of  the  float  of 
custodial  funds  in  certificates  of  deposit 
be  with  the  b.ink  where  the  custodial 
account  is  maintained.  Other  comments 
received  recommended  no  changes  be 
nwde  in  thie  regulation. 

Funds  which  are  deposited  by  ma.fkt't 
cigen(.ies  into  custodial  accounts  are 
those  held  by  the  financial  institution  for 
the  sellfTs  of  livestock.  For  this  reason, 
the  agency  does  not  prt)puse  relating  its 
present  requirements  that  these 
custodial  funds  be  deposited  only  in 
banking  institutions  .'ijlly  insured  by 
FDIC.   ~ 

The  proposed  revisions  of  regulation 
201.42  would  delete  superfluous 
Uinguage  in.  (b),  extend  the  time  for 
market  agencies  selling  on  commission 
to  deposit  funds  in  their  custodial 
accounts  by  excluding  nonbusiness  days 
from  the  three  days  now  required,  and 
permit  custodial  account  funds  to  be 
invested  in  savings  accounts  as  well  as 
certificates  of  deposit  in  the  same  bank 


in  which  the  custodial  account  is 
maintained. 

Reports 

Several  comments  were  received 
concerning  regulation  201.97  and  the 
format  of  the  various  annual  reports 
which  P&S  requires. 

On  the  following  forms:  P&S-5.  P&S- 
116,  P&S-116-1,  P&S-122,  P&S-124,  P&S- 
12*-1.  P&S-132,  P&S-134,  P&S-135.  P&S- 
212,  P&S-216  and  P&S-218.  no  comments 
were  received. 

P&S-125,  the  packer  annual  report, 
was  revised  effective  February  1979,  as 
shown  in  the  notice  published  on  March 
31,  1980.  The  revision  substantially 
reduced  the  information  required,  and 
thus  will  decrease  the  workload  for  the 
industry.  Two  comments  on  h  were 
received  from  packer  associations, 
recommending  broader  use  of 
information  now  provided  to  other 
government  agencies  and  m.inimizing 
requirements  for  information  which  may 
be  marginally  useful  to  P&S  but  which 
would  harm  competition  if  released 
under  a  Freedom  of  Information  Act 
request.  Two  other  co.mments  on  it  were 
received  from  state  departments  of 
agriculture,  that  the  reports  were 
necessary  and  needed  no  change. 
Packers  are  filing  the  revised  report  for 
the  first  time  in  1980.  The  1980  reports 
will  be  analyzed  for  effectiveness  in 
administering  the  Act  and  further 
consideration  will  be  given  to  additional 
revisions  on  the  basis  of  the  comments 
filed  and  our  analysis. 

F&S-126,  The  Annual  Report  of 
Market  Agencies  (Commission  Fir.ms). 
and  P&S-129,  the  Annual  Report  of 
Posted  (Terminal)  Stockyards,  were 
proposed  to  be  revised  as  shown  in  the 
notice  published  on  March  31, 1980. 
Comments  were  received  from  The 
River  Markets  Group,  whose  m.embers 
represent  the  majority  of  those  requi.~ed 
to  com.plete  P&S-126.  Comments  were 
received  from  the  American  Stock  Yards 
Association,  whose  members  rep.'-esent 
the  majority  of  those  required  to 
complete  P&S-129.  Each  group 
recommended  prompt  approval  by  OMB 
and  utilization  of  the  revised  form 
applicable  to  its  group.  The  OMB 
approval  has  now  been  obtained.  The 
revised  forms  will  be  furnished  to  the 
persons  required  to  file  them.  The  use  tif 
both  of  these  revised  report  forms  will 
result  in  substantial  reduction  in  the 
volume  of  information  reported  by  such 
firms. 

Regarding  P&5-130,  Annual  Report  of 
Market  Agency  (Auction  Market),  four 
comments  were  received  recommending 
a  reduction  in  the  amount  of  information 
required,  and  three  recommending  that 
the  form  be  left  basically  unchanged. 


87004  Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Proposed  Rules 


Federal  Register  /  Vol.  45.  No.  252  /  Wednesday.  December  31.  1980  /  Proposed  Rules 


87005 


Sales  Promotion  Programs 

Two  comments  were  received 
concerning  policy  statement  203.3 — 
Statement  With  Respect  to  Meat  Packer 
Sales  Promotion  Programs.  One  of  the 
comments  recommended  deletion, 
because  the  policy  was  too  restrictive 
and  the  other  because  if  was 
superfluous  and  contrary  to  antitrust 
policy.  P&S  believes  the  policy 
statement  is  still  necessary  and.  based 
upon  recent  investigations,  feels  the 
practice  has  expanded  to  customers 
other  than  retailers.  The  statement  has 
been  rewritten  to  reflect  this  change  so 
that  it  clearly  applies  to  all  sales 
promotv'n  programs  with  a  specified 
exception. 

Packers  Purchases  for  Export 

Three  comments  were  received 
concerning  policy  statement  203.6 — 
Statement  With  Respect  to  Purchase  of 
Livestock  by  Packers  for  Export.  Based 
on  the  comments  received,  P&S  does  not 
intend  to  alter  its  present  policy  and  will 
retain  203.6  in  its  present  form. 

Revisions  Made  and  Proposed 

Three  forms  have  been  revised  and 
will  be  used  for  1980  reports:  P&S-124. 
Annual  Report  of  Dealer  or  Market 
Agency  Buying  on  Commission.  P&S- 
124-1.  Dealer  Business  Report,  and  P&S- 
130,  Annnal  Report  of  Market  Agency 
(Auction  Kfarket). 

P&S-124  wa^s  revised  as  follows: 

1.  Section  1,  items  5  and  7  were 
deleted. 

2.  Section  2  was  revised  to  require 
bond  information  on  a  quarterly  basis. 

3.  Sections  7  and  8  were  deleted. 
P&S-124-1  was  revised  by  deleting 

item  2  of  .section  2  and  deletin"  section 
4. 

P&S-130  was  revised  as  follows: 

1.  Sections  5.  6. 11. 12,  13  and  14  were 
deleted 

2.  The  profit  ar.d  loss  statement  for 
dealer  and  market  agency  was 
combined  with  simplified. 

3.  The  details  of  market  support  and 
dealer  activity  were  eliminated  aiidtrtily 
head  cour.i  will  be  r;^queste'J. 

These  revisions  w.!l  substantially 
reduce  the  voljmf  if  information 
required  of  aucficr.  markets  and  dealers 
on  an  annua!  tasis  rind  materif.!ly 
reduce  the  time  required  for  compliance. 
For  that  reason  firms  will  be  reqi.ired  to 
file  the  revised  report  form  to  cover  the 
operations  conducted  during  1980  even 
though  comments  have  not  been 
received  concerning  the  changes  in  the 
report  forms.  Comm.ents  filed  concerning 
changes  in  the  report  forms  will  be  used 
to  determine  if  other  changes  should  be 
made.  Businesses  filing  the  reports  will 

\ 


be  advised  when  they  can  comment  if 
they  wish  to  suggest  changes  in  the 
report  form. 

Copies  of  the  report  forms  may  be 
obtained  from  Jack  W.  Brinckmeyer, 
■  Rates  and  Registrations  Branch, 
Livestock  Marketing  Division, 
Agricultural  Marketing  Services,  U,S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  phone  (202)  447-4366. 

The  changes  proposed  in  the  following 
regulations  and  policy  statements  are  a 
result  of  the  comments  received  after 
March  31,  1980,  Federal  Register 
publication  and  those  applicable 
comments  received  in  response  to 
December  11,  1979.  Federal  Register 
publication.  The  comments  v.'cre 
analyzed  for  the  overall  effect  such 
changes  would  have  on  the  entire 
livestock  and  meat  packing  industries. 
P&S  proposes  to  amend  the  regulations 
and  policy  statements  as  set  forth 
below. 

If  any  information  is  com.municated 
orally  to  personnel  of  the  agency,  which 
is  not  a  matter  of  public  record,  and 
which  may  influence  the  final  decision 
on  the  proposed  rulemaking,  such 
information  and  its  source  will  be 
reduced  to  writing  and  made  available 
for  inspection  the  same  as  written 
submissions  in  response  to  this  notice, 
and  the  time  for  submission  of 
comments  will  be  extended  if  and  as 
appropriate  to  perm.it  others  to  reply  to  " 
such  information. 

Done  a'  Washmgton,  D.C.  December  24. 
1980, 

Calvin  W.  VVatkins, 

Acting  Depcly  Adrr.inistrator.  Pui.kt-rs  and 
Stockycrds.  Agricultura!  Markenng  Service. 

It  is  proposed  to  revise  §§  201.2. 
2C1.30,  201.42  and  203.3  to  read  as  set 
forth  below, 

§  201.2    Terms  defined. 

The  definitions  of  terms  contained  in 
the  Act  shall  apply  to  such  terms  when 
used  in  the  Regul.itions  unde.'  the 
P.Tckers  and  Stockyards  .Act.  9  CFR  Part 
201;  Rules  of  Practice  Governing 
Pioceedi.igs  undtr  the  Par.kers  and 
Stockyards  .Art.  g  CFR  Part  202: 
Stat,":nen!s  of  Gene:, il  Policy  under  the 
Packers  and  Stockyards  Act,  9  CFR  Part 
203:  an,!  Organization  and  Functions.  9 
CF'R  Pdrt  204,  In  addition  the  followtng 
term.s  used  in  these  parts  shall  be 
conistrued  to  mean: 

(a)  "Act"  means  the  Packers  and 
Stockyards  Act.  1921.  as  amended  and 
supplemented  (7  US  C.  181  et  seq.]. 

(b)  "Department    means  the  United 
States  Department  of  Agriculture. 

(c)  "Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 


officer  or  employee  of  the  Department 
authorized  to  act  for  the  Secretary. 

(d)  "Administration"  or  "agency" 
means  the  Agricultural  Marketing 
Service  of  the  Department. 

(e)  "Administrator"  or  "agency  head" 
means  the  Administrator  of  the 
Administration  or  any  person  c'uthorized 
to  act  for  the  AdministratoT. 

(f)  "Regional  Supervisor"  means  the 
regional  supervisor  of  the  Packers  and 
Stockyards  program  for  a  given  area  or 
any  person  authorized  to  act  for  the 
regional  supervisor. 

(g)  "Person"  means  individuals, 
partnerships,  corporations,  and 
associations. 

(hj  "Registrant"  means  any  person 
registered  pursuant  to  the  provisions  of 
the  Act  and  the  regulations  in  this  part. 

(i)  "Stockyard"  means  a  livestock 
market  which  has  received  notice  under 
section  302(b)  of  the  Act  that  it  has  been 
determined  by  the  Secretary  to  com.e 
within  the  definition  of  "stockyard" 
under  section  302(a)  of  the  Act. 

(j)  "Schedule"  means  a  tariff  of  rales 
and  charges  filed  by  stockyard  owners 
and  m^arket  agencies. 

(k)  "Custom  Feedlot"  means  any 
facility  which  is  used  in  its  entirety  or  in 
part  for  the  purpose  of  feeding  livestock 
for  the  accounts  of  others,  but  does  not 
include  feeding  incidental  to  the  sale  or 
transportation  of  livestock. 

§  201.30    Amount  of  market  agency,  dealer 
and  packer  bonds. 

(a)  Market  agency  selling  livestock  on 
commission.  Each  bond  must  be  at  least 
$10,000  or  any  higher  amount  as 
established  by  applicable  state  law.  To 
compute  the  required  amount  of  each 
bond,  first  divide  the  actual  number  of 
days  on  which  livestock  was  sold  into 
the  dollar  value  of  the  livestock  sold 
during  the  preceding  business  year,  or 
the  substantial  part  of  that  business 
year,  in  which  the  market  agency  did 
business.  The  amount  of  the  bond  must 
be  the  next  multiple  of  $5,000  above  the 
amount  so  determined.  The  divisor 
(number  of  days)  must  be  no  greater 
than  130.  When  the  com^putatioi. 
exceeds  $50,000,  the  amount  of  the  bond 
need  not  exceed  $50,000  plus  10  percent 
of  the  excess  over  $50,000. 

(b)  Dealer  or  market  agency  buying 
on  commission.  For  annual  purchases  of 
$260,000  or  less  each  bond  must  be  at 
least  $5,0C0;  for  annual  purchases  of 
more  than  $260,000  at  least  SlO.OOO;  or 
any  higher  amount  as  established  by 
applicable  state  law.  To  compute  the 
required  amount  of  each  bond,  first  find 
the  average  amount  of  purchases  of 
livestock  during  a  period  equivalent  to  2 
business  days  based  on  the  total  amount 
of  purchases  for  the  preceding  business 


year,  or  the  substantial  part  of  that 
business  year,  in  which  the  dealer  or 
market  agency  or  both  did  business.  The 
amount  of  the  bond  must  be  the  next 
multiple  of  $5,000  above  that  amount. 
For  purposes  of  this  computation,  no 
more  than  260  must  be  used  as  the 
number  of  business  days  in  any  year. 
When  the  computation  exceeds  $75,000, 
the  amount  of  the  bond  need  not  exceed 
$75,000  plus  10  percent  of  the  excess 
over  $75,000. 

(c)  Market  agency  acting  as  clearing 
agency.  Each  bond  must  be  at  least 
$10,000  or  any  higher  amount  as 
established  by  applicable  state  law.  To 
compute  the  required  amount  of  each 
bond,  first  find  the  average  amount  of 
purchases  of  livestock  of  all  persons  for 
which  the  market  agency  served  as  a 
cJearor  during  a  period  equivalent  to  2 
business  days  based  on  the  total  amount 
of  purchases  for  the  preceding  business 
year,  or  the  substantial  part  of  that 
business  year,  in  which  the  market 
agency  acting  as  a  clearing  agency  did 
business.  The  amount  of  the  bond  must 
be  the  next  multiple  of  $5,000  above  that 
amount.  For  purposes  of  this 
computation,  no  more  than  260  must  be 
used  as  the  number  of  business  days  in 
any  year.  When  the  computation 
exceeds  $75,000,  the  amount  of  the  bond 
need  not  exceed  $75,000  plus  10  percent 
of  the  evcess  over  $75,000, 

(d)  Packer.  Each  bond  must  be  at  least 
$10,000.  To  compute  the  required 
amount  of  each  bond,  first  find  the 
average  amount  of  purchases  of 
livestock  duri.ng  a  period  equivalent  to  2 
business  days,  based  on  the  total 
amount  of  purchases  for  the  preceding 
business  year,  or  the  substantial  part  of 
that  business  year,  in  which  the  packer 
did  business.  The  amount  of  the  bond 
must  be  the  next  multiple  of  $5,000 
above  that  amount.  For  purposes  of  this 
computation,  no  more  than  260  must  be 
used  as  the  number  of  business  days  in 
any  year, 

(e)  If  a  person  applying  for  registration 
as  a  market  agency  or  dealer  has  been 
engaged  in  the  business  of  handling 

li\  estock  before  the  date  of  the 
■.application,  the  value  of  the  livestock 
handled,  if  representative  of  future 
operations,  must  be  used  in  computing 
the  required  amount  of  bond.  If  the 
applicant  for  registration  is  a  successor 
in  business  to  a  registrant  formerly 
subject  to  these  regulations,  the  bond  of 
the  applicant  must  be  at  least  that 
required  ofjhe  prior  registrant,  unless 
othei  w>se  determined  by  the 
Administrator.  If  a  packer  becomes 
subject  to  these  regulations,  the  value  of 
livestock  purchased,  if  representative  of 
future  operations,  must  be  used  in 


computing  the  required  amount  of  bond. 
If  a  packer  is  a  successor  in  business  to 
a  packer  formerly  subject  to  these 
regulations,  the  amount  of  bond  of  the 
successor  must  be  at  least  that  required 
of  the  prior  packer,  unless  otherwise 
determined  by  the  Administrator. 

(f)  Whenever  the  Administrator  has 
reason  to  believe  that  a  bond  is 
inadequate  to  secure  the  performance  of 
the  obligations  of  the  market  agency, 
dealer  or  packer  covered  thereby,  the 
Administrator  shall  notify  such  person 
to  adjust  the  bond  to  meet  the 
requirements  of  this  section,  or  if  a  bond 
is  inadequate  because  of  the  volume  of 
business  the  market  agency,  dealer  or 
packer  conducts  on  a  seasonal  or 
otherwise  irregular  basis,  the 
Administrator  shall  notify  such  person 
to  adjust  the  bond  to  meet  requirements 
the  Administrator  determines  to  be 
reasonable. 

§  201.42    Custodial  accounts  for  trust 
funds. 

(a)  Payments  for  livestock  are  trust 
funds.  Each  payment  that  a  livestock 
buyer  makes  to  a  market  agency 
(whether  selling  or  buying,  on 
commission)  is  a  trust  fund  until  the 
market  agency's  custodial  account  has 
been  paid  in  full.  Funds  deposited  in 
custodial  accounts  are  also  trust  funds. 
This  is  the  case  under  either  the  net 
proceeds  or  gross  proceeds  method  of 
maintaining  the  custodial  account  for 
market  agencies  selling  livestock  on 
commission. 

(b)  Custodial  accounts  for  shippers 
proceeds.  Every  market  agency  engaged 
in  selling  livestock  on  a  com.mission  or 
agency  basis  shall  establish  and 
maintain  a  separate  bank  account 
designated  as  "Custodial  Account  for 
Shippers'  Proceeds,"  or  some  similar 
identifying  designation,  to  disclose  that 
the  depositor  is  acting  as  a  fiduciary  and 
that  the  funds  in  the  account  are  trust 
funds.  Each  such  market  agency  shall 
adopt,  and  thereafter  continuously 
follow,  one  of  the  methods  of  making 
deposits  in  its  custodial  account  as  set 
forth  in  paragraphs  (c)  and  (d)  of  this 
section. 

(c)  Deposits  in  custodial  accounts 
under  gross  proceeds  method.  The 
market  agency  shall  deposit  in  its 
custodial  account  before  the  close  of  the 
next  business  day  (the  day  on  which  it 
is  customary  to  do  business  whether  or 
not  the  market  agency  does  business  on 
that  day)  after  livestock  is  sold  (1)  the 
proceeds  from  the  sale  of  livestock  that 
have  been  collected,  and  (2)  an  amount 
equal  to  the  proceeds  receivable  from 
the  sale  of  livestock  that  are  due  from  (i) 
the  market  agency,  (ii)  any  owner, 
officer,  or  employee  of  the  market 


agency,  and  (iii)  any  buyer  to  whom  ihe 
market  agency  has  extended  credit.  The 
market  agency  shall  also  deposit  in  the 
custodial  account  all  proceeds  collected 
until  the  account  has  been  reimbursed  in 
full,  and  shall,  before  the  close  of  the 
third  such  business  day  following  the 
sale  of  livestock,  deposit  an  amount 
equal  to  all  the  remaining  proceeds 
receivable  whether  or  not  the  proceeds 
have  been  collected  by  the  market 
agency. 

(d)  Deposits  in  custodial  account 
under  net  proceeds  method.  The  maricet 
agency  shall  deposit  in  its  custodial 
account  before  the  close  of  the  next  such 
business  day  after  hvestock  is  sold,  the 
proceeds  that  have  been  collected  and 
an  amount  equal  to  ail  the  remaining 
proceeds  receivable  from  the  sale  of  the 
livestock  less  marketing  charges  due  the 
market  agency. 

(e)  Withdrawals  from  custodial 
accounts.  The  custodial  account  for 
shippers'  proceeds  shall  be  drawn  on 
only  for  payment  of  (1)  the  net  proceeds 
to  the  consignor  or  shipper,  or  to  any 
person  that  the  market  agency  knows  is 
entitled  to  payment,  (2)  to  pay  legal 
charges  against  the  consignment  of 
livestock  which  the  market  agency  shalL 
in  its  capacity  as  agent,  be  required  to 
pay,  and  (3)  to  obtain  any  sums  due  the 
market  agency  as  compensation  for  its 
services. 

(f)  Custodial  accounts  for  buyers 
funds.  If  the  Secretary  finds  that  any 
market  agency  has  used  for  its  own 
purposes  any  funds  received  for  the 
purchase  of  livestock  on  a  commission 
or  agency  basis,  or  any  other  funds 
which  have  come  into  its  possession  in 
its  capacity  as  agent  of  the  buyer,  the 
market  agency  shall  thereafter  deposit 
any  such  funds  in  a  separate  bank 
account  designated  as  "Custodial 
Account  for  Buyers'  Funds,"  or  some 
similar  identifying  designation,  to 
disclose  that  the  depositor  is  acting  as  a 
fiduciary  and  that  the  funds  in  the 
account  are  trust  funds.  This  account 
shall  be  drawn  on  only  (1)  for  payment 
of  the  price  of  livestock  purchased  on 
behalf  of  a  principal,  (2)  to  pay  all  legal 
charges  incurred  in  connection  with  the 
purchase  of  livestock  vyhich  the  market 
agency  shall,  in  its  tap&eity  as  agent,  be 
required  to  pay,  and  (3)  to  obtain  the 
sum  due  the  market  agency  as 
compensation  for  its  services. 

(g)  Accounts  and  records.  Each 
market  agency  shall  keep  such  accounts 
and  records  as  will  disclose  at  all  times 
the  handling  of  funds  in  such  custodial 
accounts,  whether  for  shippers'  or 
buyers'  funds.  Accounts  and  records 
must  at  all  times  disclose  (1)  the  names 
of  the  consignors  and  the  amount  due 
and  payable  to  each  from  funds  in  the 
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Custodial  Account  for  Shippers' 
Proceeds,  and  (2)  the  names  of 
principals  from  whom  funds  have  been 
received  in  the  market  agency's  capacity 
as  buyer  for  principals,  the  amount  of 
funds  received  from  the  principals,  and 
the  amount  paid  on  behalf  of  principals 
from  funds  in  the  Custodial  Account  for 
Buyers'  Funds. 

(h)  Insured  banks.  Such  custodial 
accounts  for  either  shippers'  or  buyers' 
funds  must  be  established  and 
maintained  in  banks  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation. 

(i)  Ctrtificates  of  deposit  and/or 
savings  accounts.  Funds  in  a  custodial 
account  for  shippers'  proceeds  mr.y,  to 
the  extent  that  these  practices  do  not 
impair  the  market  agency's  ability  to 
meet  its  obligations  to  its  consignors,  be 
maintained  in  an  interest-bearing 
savings  account  and/or  invested  in  one 
or  more  certificates  of  deposit.  The 
savings  account  must  be  properly 
designated  as  a  part  of  the  custodial 
account  of  the  market  agency  in  its 
fiduciary  capacity  as  trustee  of  the 
custodial  funds  and  maintained  in  the 
same  bank  as  the  custodial  account.  The 
certificates  of  deposit  must  be  issued  by 
the  bank  in  which  the  custodial  account 
is  kept  and  must  be  made  payable  to  the 
market  agency  in  its  fiduciary  capacity 
as  trustee  of  the  custodial  funds. 

§  203.3    Statement  with  respect  to  meat 
packer  sales  promotion  programs. 

(a)  Packers  subject  to  the  Act  have 
sponsored  meat  and  meat  food  product 
sales  promotion  programs  under  which 
valuable  gifts,  ranging  from  articles  of 
clothing  to  automobiles  and  outboard 
motor  boats  and  motors,  have  been 
offered  and  given  to  their  retail  food 
store  customer  accounts  and  to  the 
employees  of  such  customer  accounts. 
Many  of  these  promotion  programs  have 
been  based  upon  a  "point  system" 
whereby  "participating  customer 
accounts"  were  credited  with  points  for 
each  unit  of  a  promotion  item  purchased 
from  a  sponsoring  packer  during  a 
specified  period  of  time.  At  the  end  of 
such  specified  time,  the  accumulated 
points  were  redeemed  by  persons 
connected  with  the  customer  accounts 
for  prizes  and  gifts  selected  from  a  gift 
catalog  supplied  by  the  sponsoring 
packer. 

(b)  Investigations  have  disclosed 
these  sales  promotion  programs 
constitute  a  marketing  practice  under 
which  sellers  tend  to  compete  in  the  sale 
of  their  products  on  the  basis  of 
inducements  offered  to  their  customers 
in  the  form  of  personal  gifts,  rather  than 
on  the  basis  of  the  merits  and  prices  of 
competing  products,  and  may  result  in 


(1)  the  lessening  of  competition  by 
unfairly  restricting  sales  of  competing 
products,  (2)  an  unreasonable 
competitive  burden  on  small  size 
packers,  (3)  the  making  or  giving  of 
undue  or  unreasonable  preferences  or 
advantages,  and  (4)  an  adverse  impact 
on  prices  to  consumers. 

(c)  It  is  the  view  of  the  Administration 
that  sales  promotion  programs  which 
tend  to  produce  any  of  the  results 
enumerated  in  paragraph  (b)  of  this 
section  constitute  violations  of  section 
202  of  the  Act.  Packers  subject  to  the 
Act  should  voluntarily  discontinue 
sponsoring  or  conducting  any  such 
program.  If  any  packer  sponsors  or 
conducts  such  sales  promotion  programs 
the  Administration  may  issue  a 
complaint  charging  the  packer  with 
violation  of  section  202  of  the  Act.  In  the 
formal  administrative  proceeding  the 
Judicial  Officer  of  the  Department  shall 
determine,  after  full  hearing,  whether 
the  packer  has  violated  the  Act  and 
should  be  ordered  to  cease  and  desist 
from  continuing  the  violation,  and 
whether  any  other  sanction  authorized 
by  the  Act  should  be  imposed. 

(d)  Paragraphs  [a),  (b),  and  (c)  of  this 
section  are  not  intended  to  apply  to 
promotion  programs  by  packers  which 
are  directed  at  wholesale  customer 
accounts  who  do  not  sell  or  distribute 
meat  products  that  compete  directly 
with  those  of  the  sponsoring  packer. 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  221 

[Regulation  ER-1205;  Amdt.  No.  54;  Docket 
38147] 

Pre-Filing  Tariff  Approval  Procedures 

AQENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  CAB  adopts  new  pre- 
filing  tariff  approval  procedures  for 
domestic  fares  of  U.S.  certificated 
airlines,  so  that  fare  reductions  can  be 
implemented  within  1  day.  The  new 
procedures  apply  to  both  original  fares 
and  matching  competitive  fares. 
DATES:  Adopted:  December  18, 1980; 
effective:  December  18. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Moore,  Domestic  Fares  &  Rates 
Division,  Bureau  of  Domestic  Aviation; 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington. 
D.C.  20428;  202-673-5038. 
SUPPLEMENTARY  INFORMATION:  This  rule 
sets  up  a  procedure  to  minimize  delay  in 
acting  on  airlines'  proposals  to  reduce 
domestic  passenger  fares.  The 
procedure  is  designed  to  encourage  a 
more  responsive  and  dynamic  pricing 
system  without  fundamentally  changing 
the  principles  of  the  tariff  system,  which 
is  required  by  the  Federal  Aviation  Act 
to  continue  until  1983.  Under  the  new 
procedure,  if  an  airline  files  an 
application  for  a  fare  decrease  in  the 
morning,  the  Board  will  take  action  on  it 
the  same  day.  The  airline  can  them 
begin  charging  the  fare  the  next  day. 
and  the  tariff  amendment  itself  must  be 
filed  within  7  days.  Special  rules  apply 
to  applications  that  are  filed  on 
weekends  and  holidays.  These 
procedures  are  not  available  for  fares 
that  raise  significant  questions  of 
lawfulness. 

Background  * 

Airlines  are  required  by  section  403  of 
the  Act  to  state  their  fares  in  tariffs  filed 
with  the  Board,  and  to  sell  air 
transportation  to  passengers  only  in 
accordance  with  those  tariffs.  These 
tariffs  are  ordinarily  required  by  section 
403(c)  to  be  filed  at  least  60,  30.  or  25 
days  before  they  become  effective, 
depending  on  the  nature  of  the  fare.  For 
certain  fares,  however,  the  Board  has  a 
policy  of  granting  Special  Tariff 
Permission  (STP)  to  file  on  less  than 
statutory  notice.  The  policy  was 
liberalized  by  ER-1171  and  PS-91  (45  FR 
20059,  20071:  March  27, 1980),  so  that  the 
Board  now  grants  STP  for  fares  within 
its  zones  of  fare  flexibility  as  long  as  the 


fares  do  not  present  a  significant 
question  of  lawfulness.  The  pollsjy  and/ 
rules  governing  STP  appear  in  14^ 
399.35  and  Subpart  P  of  14  CFR  Part  221. 

By  reducing  the  waiting  period  for 
implementation  of  fares  that  are  clearly 
lawful,  these  regular  STP  procedures 
foster  competition  and  mitigate  some  of 
the  disadvantages  of  the  tariff  system. 
They  still  require  the  airline  to  print  and 
file  the  tariffs  after  the  permission  is 
granted,  however,  which  can  cause  a 
delay  of  several  days.  Furthermore,  they 
do  not  specify  how  long  the  Board  will 
take  to  grant  the  permission,  thus 
creating  additional  uncertainty. 

The  Notice  of  Proposed  Rulemaking 

To  reduce  further  the  potential  delay 
in  introducing  fare  reductions,  the  Board 
proposed  procedures  for  expedited 
approval  and  implementation.  (EDR- 
402/ODR-21;  45  FR  31411;  May  13. 1980) 
(the  NPRM).  Under  the  proposal, 
carriers  would  file  a  request  for  pre- 
filing  tariff  approval  combined  with  an 
STP  application.  Applications  would  be 
filed  directly  with  the  Chief  of  the 
Tariffs  Division,  who  would  have 
delegated  authority  to  act  on  them.  The 
key  features  of  the  proposal  were  that 
(1)  applications  would  be  actgd  upon  the 
same  day  if  filed  before  noon,  and 
otherwise  on  the  following  business  day, 
and  (2)  upon  notification  of  the 
approval,  the  airline  would  charge  the 
proposed  fare  when  it  became  effective, 
which  could  be  as  early  as  12:01  a.m.  the 
next  day.  The  airline  would  be 
exempted  from  section  403  of  the  Act  to 
the  extent  necessary  to  charge  the 
approved  fare  before  the  tariff  was 
formally  amended.  That  amendment 
would  then  have  to  be  filed  within  7 
days  after  approval  of  the  STP 
application.  Meanwhile,  the  fare 
approved  under  the  proposed 
procedures  would  be  the  legal  fare  to  be 
charged  by  the  airline,  with  the  same 
legal  status  as  a  fare  set  forth  in  a  filed 
tariff.  No  further  change  would  be 
permitted  in  any  fare  approved  by  the 
proposed  procedures  until  after  the  tariff 
amendment  was  filed. 

Comments  on  the  Proposed  Rule 

Comments  on  the  NPRM  were  filed  by 
the  Airline  Passengers  Assocation 
(APA),  Continental  Air  Lines,  Hughes 
Airwest,  Trans  World  Airlines, 
Transamerica  Airlines,  and  Lucie 
Bamberger,  a  travel  agent. 

The  APA  and  the  airline  commenters 
generally  supported  the  proposed  rule  as 
a  useful  step  toward  full  pricing 
deregulation  that  would  promote 
competition  and  reduce  unnecessary 
paperwork.  The  airlines  also  suggested 
some  refinements  and  clarificntions. 


ontinental  stated  that  an  airline 
initiating  a  fare  change  under  these 
procedures  should  be  allowed  to  meet 
subsequently  filed  lower  fares  without 
having  to  wait  until  its  tariff  is  filed. 
Continental  also  asked  that  we  clarify 
the  relationship  between  these 
procedures  and  the  requirement  in 
§  221.191(e)  that  airlines  nofity 
interested  persons  of  certain  STP 
apphcations.  Hughes  Airwest  stated  that 
rapid  changes  in  discount  fares  are 
making  it  harder  for  airlines  to  provide 
accurate  fare  quotations.  It  objected  to  a 
suggestion  by  the  Bureau  of  Consumer 
Protection  that  inaccurate  quotations 
may  indicate  "potential  deception  of 
prospective  passengers  and  possible 
violations  of  Section  411  of  the  Federal 
Aviation  Act,"  TWA  stated  that  airlines 
should  be  allowed  to  implement 
matching  fare  reductions  immediately 
^pon  approval  rather  than  waiting  until 
12:01  a,m.  the  next  day.  It  also  noted 
that  an  airline  obtaining  approval  of  a 
fare  reduction  on  a  Friday  would  have 
an  artificial  advantage  over  other 
airlines,  which  could  not  obtain 
approval  of  matching  filings  over  the 
weekend  when  Board  offices  are  closed. 
TWA's  suggested  solution  was  to  delay 
the  effectiveness  of  Friday-approved 
fares  until  12:01  a.m.  Monday. 
Transamerica  asked  that  we  clarify  thai 
these  procedures  apply  only  to  domestic 
air  transportation. 

Ms.  Bamberger  opposed  the 
procedures  as  making  travel  agents' 
work  difficult  and  time  consuming,  and 
implied  that  the  opportunity  to 
implement  discount  fares  within  a 
matter  of  hours  did  not  amount  to  a  real 
benefit. 

The  Final  Rule 

After  considering  all  the  comments  we 
have  decided  to  adopt  pre-filing  tariff 
approval  procedures  essentially  as 
proposed.  The  comments  have  prompted 
some  changes,  which  are  discussed 
below.  These  procedures  should 
promote  innovation  and  enable  the 
pricing  of  domestic  air  transportation  to 
more  closely  resemble  a  freely 
competitive  market.  We  disagree  with 
Ms.  Bamberger's  implication  that  there 
would  be  no  real  benefits.  The 
advantage  of  speeding  up  the 
implementation  of  fare  reductions  is  not 
merely  that  the  lowered  fares  will  be 
available  to  passengers  a  few  days 
earlier  than  otherwise.  The  new  scheme 
promotes  fare  reductions  that  would 
otherwise  not  be  introduced  at  all. 

We  agree  with  Continentals 
suggestion  that  the  airline  initiating  a 
fare  reduction  should  not  be  lockenl  into 
the  new  fare  during  the  several  days  it 
may  take  to  file  a  tariff  reflecting  the 
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change.  If  the  initiating  airline  could  not 
respond  quickly  enough  to  a  matching  or 
undercutting  fare  from  another  airline, 
there  would  be  little  advantage  to  using 
these  procedures.  The  final  rule 
therefore  allows  a  srtrt5<j^ssion  of  fare 
changes  during  tl>e  time  it  takes  to  file  a 
tariff  amendment  reflecting  the  first 
change.  Each  change  must  appear  in  a 
tariff  filing  A  succession  of  changes 
may  be  reflected  in  a  single  tariff 
amendment  by  showing  the  superseded 
fares  and  their  effective  dates  in 
footnotes.  A  single  filing  is  not  required, 
however,  as  long  as  each  change  is  filed 
within  7  days  after  it  is  approved. 

We  are  not  adopting  TWA's 
suggestion  that  airlines  be  allowed  to 
implement  fare  changes  immediately 
upon  approval  instead  of  having  to  wait 
until  12:01  a.m.  on  the  next  day.  The 
effect  of  the  1-day  delay  between 
approval  and  effectiveness  is  to  give  an 
airline  that  decides  to  put  in  a  new 
lower  fare  at  least  a  1-day  lead  on  any 
response  by  its  competitors.  In  an  idea! 
competitive  environment  where  no 
governmental  approval  was  required 
and  price  changes  could  be  effected 
immediately,  innovators  could  obtain  an 
advantage  over  their  competitors  by 
choosing  the  time  and  method  of 
disclosing  their  price  cuts.  The 
necessarily  centralized  nature  of  filing 
and  obtaining  Board  approval,  however, 
takes  the  edge  off  the  innovator's 
advantage.  To  preserve  the  advantage 
and  most  closely  replicate  unrestricted 
competition,  some  artifical  lag  in 
competitors"  implementation  times  is 
necessary.  The  final  rule  therefore 
includes  the  proposed  1-day  lag  for  all 
apprn\als  under  the  new  procedures 

The  3-day  advantage  that  the 
proposed  rule  w'ould  allow  for  a  Friday- 
approvt'd  fare,  however,  is  lunger  than 
necessary,  it  would  also  result  in  most 
filings  for  approval  under  the  new 
procedures  being  made  just  before  noon 
on  Fridays.  TWA's  suggested  approach 
of  merely  delaying  the  effectiveness  of 
the  neiv  fare  until  Monday  morning, 
however,  uculd  still  skew  the  filings 
toward  Fridays.  We  have  chosen 
instead  a  procedure  that  creates  less 
distortion.  As  set  forth  in  the  NPRM,  a 
faro  that  is  approved  on  a  Friday  or  a 
day  bcfure  a  holiday  can  be  put  into 
effect  dt  12.01  a.m.  the  next  day.  The 
final  rule  differs  from  the  proposed  one. 
howf.  i-r,  by  allowing  applications  to  be 
filed  un  weekends  or  holidays  as  long  as 
ihey  propose  to  match  a  fare  approved 
i:r.der  these  procedures  on  the  preceding 
ousiness  dav.  The  applications  must  be 
file  bv  Western  Union  TWX  (7108229066 
CABAIR  VVSH).  Along  with  the  other 
information  required  in  applications 


(§  221.195(b)(1)).  it  must  identify  the  fare 
to  be  matched,  by  airline,  fare  class  (e.g. 
Coach.  Super  Saver),  and  dollar  amount. 
If  it  is  filed  before  noon,  as  indicated  on 
the  TWX,  the  airline  may  consider  it  as 
having  been  granted  on  that  day  and  so 
put  the  new  fare  into  effect  at  12:01  a.m. 
the  next  day.  The  Board  will  act  on  the 
application  on  the  next  day  that  it  is 
open  for  business.  We  expect  that 
nearly  all  weekend  applications  will  be 
approved.  If  an  application  is 
disapproved,  as  it  might  be  for  a 
procedural  defect  or  for  proposing  a  fare 
that  was  not  a  matching  fare,  the 
disapproval  will  be  prospective  only. 

Section  221.191(e)  of  the  current  rules 
requires  an  airline  seeking  STP  to  notify 
other  airlines  and  affected  civic  parties 
"whenever  the  airline  has  reason  to 
believe  the  tariff  will  be  controversial." 
Continental  suggested  that,  in  light  of 
the  rapid  introduction  and  approval  of 
fare  decreases  that  is  contemplated  with 
these  new  procedures,  no  fare  decreases 
should  be  considered  controverial 
within  the  meaning  of  §  221,191(e)  and 
no  notice  of  the  application  should  be 
required.  We  agree  with  this 
interpretation  of  "controversial,"'and 
that  the  immediate  telegraphic  notice 
requirement  would  frustrate  the  use  of 
these  procedures.  But  under  the  first 
clause  of  §  221.191(e),  notice  is  required 
even  for  noncontroversial  fares  when 
the  fare  will  be  outside  the  statutory 
zone  of  reasonableness,  which  extends 
only  50  percent  below  the  standard 
industry  fare  level.  In  a  separate  notice 
of  proposed  rulemaking  (EDR-418) 
issued  along  with  this  final  rule,  we  are 
proposing  to  amend  that  clause  to  cover 
only  fares  that  are  outside  the  broader 
Board-established  zone  [§  .399.32).  That 
zone  allows  full  downward  fare 
flexibility.  The  proposal  also  addresses 
interna ticMial  fares  and  is  accompanied 

by  Order  80 .  which  grants  an 

exemption  from  the  notice  requiremient 
for  all  noncontroversial  fare  filings 
within  Board-estabhshed  fare  flexibility 
zones  W'hile  the  rulemaking  is  in 
progress 

In  response  to  Transamerica's 
suggestion.  §  221.195(c)  has  been  revised 
to  make  it  clear  that  these  new- 
procedures  apply  only  to  domestic 
passenger  fares,  Hughes  Airwest's 
argument  that  the  procedures  could 
make  it  harder  for  airlines  to  provide 
accurate  fare  quotations  did  not  call  for 
any  changes  in  the  proposed  rule.  We 
will  not  speculate  on  whether  fare 
misquotes  are  unfair  or  deceptive 
practices  within  the  meaning  of  section 
411  unless  a  specific  case  is  presented. 

Section  221.191(a)  prescribes  the  form 
and.  by  cross  reference  to  §  221.241,  the 


content  of  STP  applications  in  general. 
We  are  amending  it  to  clarify  that 
applications  under  the  procedures 
adopted  today  are  governed  by  the 
simpler  form  and  content  provisions  of 
new  §  221,195.  The  amendment  also 
substitutes  "statutory  notice"  for  an 
obsolete  reference  to  30-day  notice. 
Finally,  the  authority  citation  for  Part 
221  is  revised  to  eliminate  unnecessarj' 
references  to  the  Administrative 
Procedure  Act  and  conform  to  current 
Federal  Register  practice. 

We  plan  to  evaluate  the  usefulness  of 
this  rule  by  monitoring  the  number  of 
filings  under  the  new  procedures. 

Because  this  rule  relieves  a  restriction 
and  creates  no  additional  burden,  we 
find  that  it  may  become  effective 
immediately. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Subpart  P  of  14  CFR  Part 
221,  Tariffs,  as  follows: 

1,  The  authority  citation  for  Part  221  is 
revised  to  read: 

Authority:  S^cs.  102.  204.  401.  402.  403.  404. 
411,  416.  1001. 1002.  Pub.  L.  85-726.  as 
amended.  72  Stat.  740.  743.  754,  757.  753,  760, 
769.  771,  788:  49  U.S.C.  1302.  1324,  1371, 1372. 
1373,  1374,  1331,  1385,  1481,  1482. 

2,  The  Table  of  Contents  is  amended 
by  adding  a  new  §  221.195,  to  read: 

Subpart  P— Special  Tariff  Permission  to  File 
on  Less  than  Statutory  Notice 

Sec. 

221.195    Pre-filmg  tariff  approval  for  fare 

reductions. 

•  *  *  •  « 

3,  In  §  221.191,  paragraph  (a)  is 
revised  to  read: 

§  221.191     How  to  prepare  and  file 
applications  for  Special  Tariff  Permission. 

(a)  Form.  Except  as  set  forth  in 
§  221.195,  each  application  for  Special 
Tariff  Permission  to  file  a  tariff  on  less 
than  statutory  notice  shall  be  prepared 
in  the  form  prescribed  in  §  221.241  and 
shall  show  all  of  the  information 
required  by  that  section. 

•  ■        •        •        • 

4,  A  new  §  221.195  is  added  to  Subpart 
P,  to  read: 

§  221.195    Pre-filing  tariff  approval  for  fare 
reditctions.  "  - 

(a)  Carriers  obtaining  Special  Tariff 
Permission  under  this  section  are 
exempt  from  section  403  (b)  and  (c)  of 
the  Act  to  the  extent  necessary  to 
charge  passenger  fares  approved  by  the 
Board  under  these  procedures. 

(1)  Applications  shall  be  filed  with  the 
Chief,  "Tariffs  Division,  Bureau  of 
Domestic  Aviation,  and  be  entitled 
"Special  Tariff  Permission  Application 
No,         — Pre-filing  Approval 
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Requested."  The  title  pnge  of  the 
application  shall  include  the  name  and 
telephone  number  nf  the  contact  person 
for  the  carrier. 

(2)  Applications  filed  with  the  Board 
before  12  noon  on  any  business  day  will 
be  acted  on  the  same  day.  Applications 
filed  with  the  Board  after  12  noon  will 
be  acted  on  by  the  end  of  the  next 
business  day.  The  Chief,  Tariffs 
Division,  will  inform  the  carrier  by 
telephone  as  soon  as  a  decision  is  made 
on  the  application. 

(3)  The  new  fare  may  be  put  into 
effect  by  the  carrier  at  12:01  a.m.  on  the 
day  following  approval  of  the 
application. 

(4)  Within  7  days  after  approval  of 
any  application  under  this  section,  the 
carrier  shall  file  a  tariff  reflecting  the 
chalged  fare.  The  tariff  shall  show  the 
date  on  which  the  fare  became  effective. 
A  succession  of  fare  changes  in 
acordance  with  this  section  may  be 
reflected  in  a  single  tariff  filing  by 
showing  the  superseded  fares  and  their 
effective  dates  in  footnotes. 

(b)  Applications  shall  be  in  easily 
readable  and  understandable  format. 

(1)  The  application  shall  describe:  (i) 
the  fare  for  which  approval  is  sought,  (ii) 
the  tariff  to  be  amended,  (iii)  the  current 
fare  to  be  changed,  if  any.  and  (iv)  the 
current  page  and  revision  number  of  the 
affected  tariff. 

(2)  Extensive  or  complicated  exhjferis 
included  with  the  application  shalli^e 
summarized  in  a  statement  explaining 
the  intent  of  the  proposal. 

(c)  The  procedures  in  this  section 
apply  to  interstate  and  overseas 
passenger  fares.  They  shall  be  used  only 
for|>«jposing  either  (1)  a  decrease  in  an 
existing  fare,  or  (2)  a  fare  that  is  within 
the  downward  zone  set  for  interstate 
and  overseas  passenger  fares  in  Subpart 
C  of  14  CFR  Part  399  and  does  not 
increase  an  existing  fare.  For  these 
purposes  an  increase  or  decrease  in  an 
existing  fare  means  a  change  in  the  fare 
amount  without  changing  any  of  the 
conditions. 

(d)  The  procedures  in  this  section  do 
not  apply  to  proposals  to  match  other 
fares  already  filed  on  statutory  notice 
set  forth  in  §  221.60.  Applications 
proposing.,  fa  res  that  raise  significant 
questions  or  lawfulness,  as  set  forth  in 
§  399.35  of  this  chapter,  will  be  denied. 

(e)  An  application  under  this  section 
may  be  filed  on  a  weekend  or  holiday  if 
it  proposes  to  match  a  fare  approved 
under  this  section  on  the  preceding 
business  day.  Such  an  application  shall 
be  filed  by  Western  Union  TWX 
(7108229066  CABAIR  WSH),  Along  with 
the  information  set  forth  in  paragraph 
(b)(1)  of  this  section,  it  shall  identify  the 
fare  to  be  matched,  by  carrier,  fare 


class,  and  amount.  If  the  application  is 
filed  before  noon,  us  indicated  on  the 
TVVX.  the  earlier  nviy  consider  it  as 
having  been  granted  on  that  day  and  so 
put  the  new  fare  into  effect  at  12:01  a.m. 
the  next  day.  The  application  will  be 
acted  on  by  the  end  of  the  first  business 
day  after  it  is  filed.  Any  disapproval  will 
be  prospective  only. 

By  the  Civil  Acronuutics  Board: 
Phyllis  T.  Kaylor, 

Secretary. 
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14  CFR  Part  385 

(Regulation  Of)-177;  Amdt.  No.  108;  Docket 
38147] 

Delegations  and  Review  of  Action 
Under  Delegation;  Nonhearing  Matters; 
Delegation  to  ttie  Ctiief  of  the  Tariffs 
Division 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

SUMMARY:  In  ER-1205,  also  adopted 
today,  the  CAB  established  pre-filing 
tariff  approval  procedures  for  domestic 
fares  of  U.S.  certificated  airlines,  so  that 
fare  reductions  can  be  implemented 
within  1  day.  In  this  rule  the  CAB 
delegates  authority  to  the  Chief  of  the 
Tariffs  Division  to  appiove  and  deny 
applications  filed  under  the  new 
procedures.  Supplementary  information 
about  this  rule  appears  in  ER-1205. 

DATES:  Adopted:  December  18,  1980; 
effective:  December  18,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Moore.  Domestic  Fares  &  Rates 
Division,  Bureau  of  Domestic  Aviation: 
Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  N.W..  Washington, 
D.C.  20428;  202-673-5038. 

The  Civil  Aeronautics  Board  amends 
14  CFR  Part  385,  Delegations  and 
Review  of  Action  Under  Delegation; 
Nonhearing  Matters,  as  follows: 

1.  The  authority  for  Part  385  is: 

Authority:  Sec.  Zm{a].  1001,  Pub.  L.  85-726, 
iis  amended,  72  Stdt.  743,  788,  49  U.S.C. 
1324{a).  1481:  Reorgdnizalion  Plan  .\'o.  3  of 
1961.  75  Stat.  837,  2B  FR  5989,  49  Iv'.S.C.  1324 
(note),  unless  otherwise  noted. 

2.  Section  385.15,  Delegation  to  the 
Chief,  Tariffs  Division,  Bureau  of 
Pricing  and  Domestic  Aviation,  is 
retitled,  the  opening  sentence  is  revised, 
and  a  new  paragraph  (k)  is  added,  so 
that  the  section  reads: 


§  385.15    Delegation  to  the  Ctiief,  Tariffs 
Division,  Bureau  of  Domestic  Aviation. 

The  Board  delegates  to  the  Chief. 
Tariffs  Division,  Bureau  of  Domestic 
Aviation,  the  authority  to: 

■H  *  ■*  *  * 

(k)  Approve  or  deny  applications  for 
Special  Tariff  Permission  filed  under 
§  221.195  of  this  chapter  to  allow 
carriers  to  provide  reduced  passenger 
fares  before  fding  a  tariff. 

By  the  Civil  Aeronautics  Board, 
Phyllis  T.  Kaylor. 
Secretar}'. 

|FR  Doc  8O-»O0'5  Filed  12-30-80,  845  ami 
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14  CFR  Part  221 
[Order  80-12-93] 

dpeciai  Tariff  Permission;  Blanket 
Exemption 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Order  80-12-93  granting  Blanket 
Exemption.  '  , 

SUMMARY:  By  this  exemption,  nie  Board 
is  relaxing  its  Special  Tariff  Permission 
procedures,  which  require  an  airline  to 
notify  competitors  and  civic  parties  in 
certain  cases.  The  Board  takes  this 
action  while  a  rulemaking  is  in  progress 
to  reduce  the  anti-competitive  effect  of 
this  notice  requirement  and  to  reduce 
the  costs  to  the  airlines  and  travelers 
when  fare  decreases  are  delayed. 
DATES:  Effective:  December  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Moore,  Domestic  Fares  and 
Rates  Division,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington. 
D.C.  20428;  202-673-5038. 
SUPPLEMENTARY  INFORMATION:  Section 
221.191(e)  of  the  Board's  rules  requires 
an  air  carrier  to  notify  competitors  and 
affected  civic  parties  when  the  carrier 
files  an  application  for  Special  Tariff 
Permission — 

to  offer  passenger  fares  that  would  be  outside 
a  statutory  zone  of  reasonableness,  or  to  file 
any  tariff  that  the  carrier  believes  is  likely  to 
be  controversial.  (14  CFR  221.191(e)) 

Notification  is  required  for  any  fare 
outside  the  applicable  statutory  zone  of 
fare  flexibility,  even  if  it  is  within  the 
broader  Board-established  flexibility 
zones.  Since  the  burden  and 
anticompetitive  effects  of  the  notice 
requirement  outweigh  its  benefits  in 
such  cases,  the  Board  is  proposing  in 
EDR-418,  issued  along  with  this  order. 
to  amend  §  221,191(e)  to  refer  to  a 
"Board-established"  instead  of 
"statutory"  zone.  Also,  the  reference  to 


controversial  filings  would  be  changed 
to  reflect  the  Board's  interpretation  that 
price  Decreases  are  not  "controversial." 
As  amended,  the  section  would  require 
notice — 

(tl  To  offer  passenger  fares  that 
would  be  outside  a  Board-established 
zone  of  fare  flexibility  or,  in  markets  for 
which  the  Board  has  not  established 
such  a  zone,  outside  the  statutory  zone 
of  fare  flexibility;  or 

(2)  To  file  any  price  increase  or  rule 
change  that  the  carrier  believes  is  like!> 
to  be  controversial. 

This  order  grants  a  blanket  exemption 
from  §  221.191(e)  to  all  air  carriers  and 
foreign  air  carriers,  to  the  extent  that  the 
existing  requirement  is  stricter  than  the 
proposed  requirement.  In  view  of  the 
burdens  and  anticompetitive  effects  of 
enforcing  the  requir§ment  with  respect 
to  fare  increases  that  are  within  the 
Board's  zones  of  fare  flexibility,  along 
with  our  continuing  ability  to  preserve 
procedural  fairness  by  requiring  notice 
in  individual  cases,  we  find  that  this 
exemption  is  in  the  public  interest. 

.Accordingly, 

1,  All  air  carriers  and  foreign  air 
carriers  are  hereby  exempted  from  the 
notification  requirement  of  14  CP'R 
221.191(e),  to  the  extent  that  that 
requirem.ent  is  stricter  than  the 
requirement  proposed  in  F.DR-418, 

-eucket  39076. 

2.  This  exemption  will  terminate  upon 
fir.dl  Bod.'-d  action  in  Docket  39076, 

£!>  the  C\\i\  .'\erondu;ics  Board. 
Phyllis  T.Ka>  tor. 

St\:rc-'ary- 
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CIVIL  AERONAUTICS  BOARD 


:FR  Part  221 


[EDR-418;  Docket  39076] 

Special  Tariff  Permission;  Fare 
Changes 

Dated:  December  18,  1980. 
AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  Under  Special  Tariff 
Permission  procedures,  the  CAB  allows 
airlines  to  implement  certain  fare 
changes  quickly  instead  of  having  to 
wait  30  to  60  days.  This  notice  proposes 
to  relax  the  requirement  that  an  airline 
notify  competitors  and  civic  parties  in 
certain  cases  when  it  requests  Special 
Tariff  Permission.  An  actompanying 
order  exempts  airlines  from  the 
requirement  while  the  rulemaking  is  in 
progress.  This  action  is  at  the  CAB's 
initiative. 
DATES:  Comments  by:  February  23, 1981. 

Comments  and  other  relevant 
information  received  after  this  date  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
by:  January  5, 1981. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed  who  then  serves  his  comments  on 
others  on  the  list. 

ADDRESSES:  Tiventy  copies  of  comments 
should  be  sent  to  Docket  39076,  Civil 
Aeronautics  Board,  1325  Connecticut 
Avenue,  S'.W,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Copies  mny  be  examined  in 
Room  711,  Civil  .'\e:ondutics  Board,  1825 
Connecticut  .'\vf;;iue.  NW.,  Washington, 
DC.  .)>  socn  as  they  are  rece'ved. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tho:;.Js  Moore,  Domestic  F'nre:^  &  Rates 
Div.sion.  Burcr'.u  ',;f  Domestic  .'\viHtion, 
Cp.  il  .Af^ionau'jcs  LSo.iid,  1825 
Connerticut  Avenue,  NW.,  Washington. 
DC  20428:  202-673-5038. 
SUPPLEMENTARY  IKFOKMATIOf':  Ail 
airline  thdl  obtains  Special  Tariff 
Prir-.ii.csion  (STP)  fiom  the  Board  can 
ihm  i.'iiplement  certain  passenger* fare 
chjp.ges  as  ul'le  a.s  1  day  afle."  it  files  a 
tarif.^  leP.ec'ting  the  changes  with  the 
Tariff.^  Division.  In  ER-1171  and  PS-91 
(45  FR  20039,  20071.  March  27,  1980],  the 
Board  liberalized  its  rules  and  policie,s 
on  this  subject  so  'hat  STP  requests  will 
ordinarily  be  approved  for  fcires  that  are 
within  a  statutory  or  Board-established 
zone  of  fare  flexibility.  In  ER-1205,  also 
issued  today,  the  Board  adopted  a 
procedure  for  pre-filing  tariff  approval  to 


further  expedite  the  introduction  of  fare 
decreases.  That  procedure  applies  only 
to  domestic  fares. 

The  statutory  fare  flexibility  zones  are 
prescribed  domestically  by  the  Airline 
Deregulation  Act  of  1978.  Pub.  L.  95-504, 
and  internationally  by  the  International 
Air  Transportation  Competition  Act, 
Pub.  L.  96-192.  The  Board  has  only 
limited  authority  to  suspend  fares  that 
are  within  those  zones.  As  a  policy 
matter,  the  Board  has  voluntarily  • 
established  broader  zones  of  flexibility 
within  which  it  will  ordinarily  not 
suspend  fares — for  most  domestic 
markets  in  Subpart  C  of  14  CFR  Part  399 
[most  recently  amended  by  PS-98,  45  FR 
70431,  October  24,  1980),  and  for 
international  markets  in  Order  80-5-139, 
May  20, 1980. 

This  notice  of  proposed  rulemaking 
addresses  the  notification  that  airlines 
must  give  when  they  file  an  STP  request 
with  the  Board.  Once  a  fare  change  has 
become  effective,  the  Board  has  no 
authority  to  suspend  it,  except  in  the 
case  of  certain  international  fares. 
Potential  complainants  therefore  have 
an  interest  in  being  notified  about  an 
STP  application  quickly,  so  that  they 
may  file  complaints  and  argue  that  a 
proposed  fare  should  be  suspended 
before  the  application  is  approved  and 
the  fare  implemented.  In  deciding  when 
to  require  notification,  the  Board  must 
balance  this  interest  against  several 
factors.  First,  any  advance  notice 
requirement  has  an  anticompetitive 
effect,  which  encourages  price 
lcadi:rship  and  discourages  the 
introduction  of  fare  decreases.  Second, 
there  arc  costs  imposed  on  travelers 
when  fare  decreases  arc  delayed,  and 
costs  or.  airlines  when  increases  are 
delayed.  Fin.iHy,  the  notification 
reti'jirement  itself  imposes  costs  on 
airlines  The  balancing  is  also  affected 
Ly  the  like'ihciod  ihdt  'ihe  Bo:iT'A  would 
su.spend  the  fnre.  If  we  had  absolutely 
no  authority  to  suspend,  for  exrnple, 
then  notification  would  seive  no 
regulatory  purpose. 

In  ER-n7I  we  balanced  the.se  factors 
and  adopted  thr^  fullowine  scheme: 
Noti.ncaticn  mu?t  be  provided  f'jr  fares 
that  are  outside  the  statutory  zones  of 
flexibility,  and  for  any  fare  that  an 
airlin-j  has  reason  to  believe  will  be 
Gonirovf^rsial  (§  221.T91(e]).  Th" 
notification  must  be  provided  to 
competing  aiilines  and  affected  civic 
parties  at  the  same  lime  the  STP 
application  is  filed  with  the  Board.  It 
must  be  immediate  and  telegraphic, 
unless  an  alternative  is  approved  by  the 
Board's  Tariffs  Division.  The 
notification  is  required  for  any  fare  that 
is  outside  the  applicable  statutory  zone, 


even  if  it  is  within  a  Board-established 
zone  of  flexibility. 

We  now  propose  to  amend 
§  221.191(e)  to  refer  to  the  Board's 
broader  flexibility  zones,  except  in  the 
few  markets  for  which  the  Board  has  not 
established  such  zones.  In  view  of  all 
the  factors  discussed  above,  especially 
the  rarity  of  suspensions  of  filings 
within  these  broader  zones,  any  benefits 
of  requiring  notification  for  all  such 
filings  are  outweigKE8  by  the  costs  and 
anticompetitive  effects.  In  any  event, 
since  granting  STP  is  discretionary,  we 
can  protect  procedural  fairness  by 
requiring  notification  in  individual  cases 
when  it  appears  that  a  complainant 
might  persuade  us  to  suspend  a  fare. 
Also,  notification  would  still  be  required 
for  controversial  filings.  This 
requirement  would  be  restated  to  reflect 
our  interpretation  in  ER-1205  of 
"controversial"  as  not  covering  fare 
decreases — by  referring  to  increases  and 
rule  changes  instead  of  all  tariffs — and 
extend  that  interpretation  to  cargo  rate 
decreases. 

In  Order  80-12-93,  also  adopted 
today,  we  are  granting  a  blanket  interim 
exemption  from  the  notification 
requirement  to  the  extent  that  this 
notice  proposes  to»reIax  the 
requirement. 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR  Part 
221,  Tariffs,  as  followfcs: 

In  §  221.191,  paragraph  (e)  would  be 
revised  to  read: 

§221.191     How  to  prepare  and  file 
applications  for  Special  Tarrff  Permission. 

«         «         «         *         * 

(e)  When  notice  js  required.  Notice  in 
the  manner  set  forth  fn  paragraph  (f)  of 
this  section  is  required  when  a  carrier 
files  an  application  for  Special  Tariff 
Permission — 

(1)  To  offer  passenger  fares  that 
would  be  outside  a  Board-established 
zone  of  fare  flexibility  or,  in  markets  for 
which  the  Board  has  not  established 
such  a  zone,  outside  the  statutory  zone 
of  fare  flexibility;  or 

(2)  To  file  any  price  increase  or  rule 
change  that  the  cairit.r  believes  is  likely 
to  be  controversial, 

♦  *  *  *  K 

(Sees.  102,  204,  401,  402,  403,  404.  411,  416, 
1001,  1002,  as  amended.  Pub.  L.  65-726.  72^ 
Stat.  740,  743,  754,  757,  758,  760.  769.  771.  783; 
49  U.S.C.  1302,  1324,  1371,  1372.  1373,  1374. 
1381,  1386,  1481,  1482) 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 
Secretary. 
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